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Counselor  at  Law,  and  Reporter  of  the  Decisions  of  the  Supreme 
Court  of  the  United  States. 


VOLUME  I. 


Digitized  by 


Google 


Digitized  by 


Google 


APPOINTMENT  OF  REPOBTEB. 

IK  pureuauce  of  the  Act  of  Congress  approved  August  26th.   1842,   the  court  proceed  to 
appoint  a  Reporter,  and  order  that  Benjamin  C.  Howard  be,  and  he  is  hereby  appointed 
Reporter,  in  the  Supreme  Court  of  the  United  States. 
January  27th,  1843. 


BENJAMIN  C.  HOWARD,  Esquire,  being  appointed  Reporter  of  the  decisions  of  the 
Supreme  Court  of  the  United  States  under  the  Act  of  Congress  of  26th  of  August,  1843,  took  in 
open  court  the  following  oath  of  office:  "  I  do  solemnly  swear  that  I  will  faithfully  and  im- 
partially discharge  and  perform  all  the  duties  of  my  said  office,  according  to  the  best  of  my 
abilities  and  understanding,  and  that  I  will  support  the  Constitution  of  the  United  States;  so 
help  me  God ; "  and  thereupon  entered  upon  the  discharge  of  his  duties. 

February  1st,  1843. 
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JUDGES 


SUPREME  COURT  OF  THE  UNITED  STATES 


DURING  THK  TIME  OF  THESE  REPORTS. 


The  Hon.  Roger  B.  Taney,  'Chief  Justice. 
The  Hon.  Joseph  Story,*  Associate  Justice. 
The  Hod.  Smith  Thompson,*  Associate  Justice. 
The  Hon.  John  M'Lean,  Associate  Justice. 
The  Hon.  Henry  Baldwin,  Associate  Justice. 
The  Hon.  James  M.  Wayne,  Associate  Justice. 
The  Hon.  John  Catron,  Associate  Justice. 
The  Hon.  John  M'Kinley,*  Associate  Justice. 
The  Hon.  Jeter  V.  Daniel,  Associate  Justice. 

Hugh  8.  Legare,  Esq.,  Attorney- General. 

William  Thomas  Carroll,  Esq.,  Clerk. 

Benjamin  C.  Howard,  Esq.,  Bepm-ter. 

Alexander  Hunter,  Esq.,  Marshal. 

•Mr.  Justice  Story  and  Mr.  Justice  McKjmijsy  were  prevented  attending  court  by  indisposition ; 
and  Mr.  Justice  Thompson  being  compelled  to  leave  Washington  on  the  6th  of  February,  did  not  bear 
any  arguments  after  tbat  day.  , 


ORDER  OF  COURT. 

ORDERED  by  the  court,  that  in  obedience  to  the  Act  of  Congress  approved  August  16th, 
1842,  the  following  allotment  of  circuits  is  made  among  the  justices  of  the  said  court: 
For  the  fourth  circuit,  Roger  B.  Taney,  Chief  Justice. 
For  the  fifth  circuit,  John  McKinley,  Associate  Justice. 
For  the  sixth  circuit,  James  M.  Wayne,  Associate  Justice. 
For  the  ninth  circuit,  Peter  V.  Daniel,  Associate  Justice. 
January  25th,  1848. 
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v,CabeH  Williamson, 

ATTORNEY  AT  LAW 
490  Uoutahuw  Ave. 

WASHINGTON.  O,  O. 

THE  DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States, 

AT    JANUARY   TERM,  1843. 


1*]  'WILLIAM  H.  WILLIAM8,  Plaintiff  in 

Error, 

v. 

JAMES  ASH,  Defendant  in  Error. 

lad  vciU — bequest  of  slave*  in  Maryland  with 
proviso  that  in  ease  of  removal  or  tale  they  were 
to  become  free — bequest  of  freedom  is  a  specific 
legacy. 

Mn.  T.  Greenfield,  of  Prince  George's  County, 
Maryland,  bequeathed  to  her  nephew,  Gerard  T. 
Greenfield,  certain  slaves,  with  a  proviso  In  her 
will, "  that  be  snail  not  carry  them  out  of  the  State 
of  Maryland,  or  sell  them  to  anyone ;  In  either  of 
« Wen  events,  I  will  and  desire  the  said  negroes  shall 
be  tree  for  lire."  After  the  decease  of  tho  testator, 
la  U3t,  G.  T.  Greenfield  sold  one  of  the  slaves,  and 
•  petition  for  freedom  was  thereupon  filed  In  the 
Circait  Court  of  Washington  County.  The  legatee 
onoturoed  to  reside  in  Prince  George's  County, 
for  two  years  after  the  decease  of  the  testatrix,  dur- 
ing which  time  the  appellee  was  sold  by  him,  and 
kt  afterwards  removed  to  the  State  of  Tennessee, 
•here  he  bad  resided  before  the  death  of  the  testa- 
trix. Tbe  Circuit  Court  instructed  tho  jury,  that 
by  the  sale,  the  petitioner  became  free.  Held,  that 
me  kwtructions  of  tbe  Circuit  Court  were  correct. 

A  bequest  of  freedom  to  a  slave,  under  tbe  laws 
of  Maryland,  stands  on  the  same  principles  with  a 
bequest  over  to  a  third  person.  A  bequest  of  free- 
dom to  a  slave  is  a  specific  legacy. 

The  bequest  of  the  testatrix  of  the  slave  to  her 
nephew,  under  the  restrictions  Imposed  by  the  will, 
vis  not  a  restraint  or  alienation  inconsistent  with 
u»  right  to  tbe  property  bequeathed  to  the  legatee. 
It  was  a  conditional  limitation  of  freedom,  and 
look  effect  tbe  moment  the  negro  was  Bold. 

Pf  error  to  the  Circuit  Court  of  the  United 
States  for  the  County  of  Washington,  Dis- 
trict of  Columbia. 

9*]  *In  the  Circuit  Court  of  the  County  of 
Washington,  James  Ash,  a  negro,  presented  a 
petition,  stating  that  he  was  entitled  to  his  free- 
dom, and  that  he  is  held  in  custody  and  con- 
laed  in  the  private  jail  of  William  H.  Williams. 
He  prayed  a  subpoena  to  James  H.  Williams, 
wd  that  he  may  have  a  fair  trial  on  his  peti- 
tion. 

Mr.  Williams  appeared  to  the  subpoena,  and 
denied  the  title  of  the  petitioner  to  his  freedom. 

Issue  was  joined  on  tbe  pleadings,  and  the 
jwy  found  a  verdict  for  the  petitioner,  and  that 
ke  was  free  and  discharged  from  the  service  of 
WUbamfl. 

To  the  opinion  of  tbe  court  on  the  trial,  a 
bill  of  exceptions  was  tendered  by  the  counsel 

Sot*.— The  report  of  this  case  was  accidentally 
oautxed  by  the  late  reporter,  and  this  report  has 
bees  furnished  by  him. 

HowaBO  1. 


for  Mr.  Williams.  The  bill  of  exceptions 
stated,  that  on  the  trial  the  defendant  pro- 
duced, and  gave  in  evidence  to  the  jury,  the 
last  will  ana  testament  of  Maria  Ann  T.  Green- 
field; and  it  was  admitted  that  the  said  testa- 
trix died  at  the  County  of  Prince  George's,  in 
the  State  of  Maryland,  soon  after  the  date  of 
said  will,  in  the  year  1024;  that  upon  her  death, 
Gerard  T.  Greenfield,  the  executor  named  in 
the  will,  duly  proved  the  same  in  the  Orphans' 
Court  of  said  county,   where  the  slaves  and 

{noperty  left  by  the  testatrix  were,  and  took 
etters  testamentary  as  such  executor. 

The  petitioner  is  one  of  the  slaves  named  and 
demised  in  that  clause  of  the  will  which  is  in 
the  words  following,  to  wit: 

"I  also  give  ana  bequeath  to  my  nephew, 
Gerard  T.  Greenfield,  all  my  negro  slaves, 
namely:  Ben,  Mason,  James  Ash,  Henry, 
George,  Lewis,  Rebecca,  Kitty,  gophia. 
Mary  Elizabeth,  Nathaniel  and  Maria;  also 
Tony,  Billy,  Betty,  and  Anne,  provided  he 
shall  not  carry  them  out  of  the  State  of  Mary- 
land, or  sell  them  to  anyone;  in  either  of 
which  events,  I  will  and  desire  the  said  negroes 
to  be  free  for  life." 

The  petitioner  was  a  slave  born,  and  the 
property  of  the  testatrix  at  the  time  of  her 
death;  that  the  said  G.  T.  Greenfield,  upon  the 
death  of  said  testatrix,  took  possession  of  tbe 
petitioner  and  the  other  slaves  devised  to  him, 
and  held  the  same  as  his  slaves  so  devised  to 
him,  from  that  time  till  the  18th  day  of  De- 
cember last,  when  before  the  institution  of  this 
suit  he  sold  the  petitioner  to  the  defendant; 
that  G.  T.  Greenfield  at  the  time  of  the  date  of 
said  will,  and  ever  since,  resided  in  the  State 
of  Tennessee,  "with  an  interval  of  between  [*3 
two  and  three  years;  that  he  sojourned  after 
the  death  of  the  testatrix,  in  Prince  George's 
County,  for  the  purpose  of  settling  his  busi- 
ness. Thereupon  the  court  was  of  opinion, 
and  instructed  the  jury,  that  the  fact  of  such 
sale  of  the  petitioner  the  estate  or  property  in 
the  petitioner  so  devised  to  said  G.  T.  Green- 
field ceased  and  determined;  and  the  petitioner 
thereupon  became  entitled  to  freedom  as 
claimed  in  his  said  petition ;  to  which  opinion 
and  instruction  of  the  court  the  defendant,  by 
bis  counsel,  excepted. 

Judgment  was  rendered  for  the  plaintiff.and 
the  defendant  prosecuted  this  writ  of  error. 

Mr.  Marbury  for  the  plaintiff  in  error. 

Mr.  Bradley  for  the  defendant. 

Mr.  Marbury  contended,  that  as  to  the  first 
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question  presented  on  the  bill  of  exceptions, 
whether  Mr.  Greenfield  took  an  absolute  es- 
tate, by  the  terms  of  the  will,  in  the  property 
bequeathed  to  him.  A  devise  of  personal  es- 
tate in  (general  terms,  without  words  of  limita- 
tion, vests  in  the  legatee  the  absolute  property 
in  the  thing  bequeathed.  If  a  testator  says, 
"  I  give  all  my  personal  estate  to  A  B,"  with- 
out other  words,  A  6  will  take  the  absolute 
estate  in  all  the  personal  property  of  which  the 
testator  may  die  possessed. 

The  language  of  the  will,  in  the  case  before 
the  court,  is  as  general,  comprehensive,  and 
effective,  for  the  purpose  of  passing  the  whole 
estate,  as  language  can  be;  and  gives  to  the  leg- 
atee the  whole  estate,  subject  only  to  the  re- 
striction of  the  right  of  alienation. 

There  is  here  no  limitation  of  the  estate — no 
intention  expressed  to  confine  the  legatee  to  an 
estate  for  lire  in  the  slaves,  or  to  give  him  a 
mere  personal  benefit  by  the  bequest. 

Admitting  the  validity  of  the  restriction,  if 
he  should  neither  remove  the  negroes  or  sell 
them,  at  his  death  they  will  go  to  his  repre- 
sentatives, to  be  distributed  among  his  next  of 
kin,  if  he  should  die  inestate;  and  to  his  lega- 
tee, if  he  should  make  a  testamentary  bequest. 

It  has  been  suggested  that  this  very  restric- 
tion will  operate  to  limit  the  legatee  to  an  es- 
tate for  life;  that  it  shows  that  it  was  not  in- 
tended he  should  have  the  absolute  power  and 
control  over  the  negroes.  But  a  restriction  on 
4*]  the  right  to  sell  never  has  been  'construed 
into  a  limitation  of  the  estate  of  the  devisee, 
when  the  language  of  the  will  passed  the  fee. 

The  proviso  is  a  restriction  on  the  right  of 
alienation.  The  property  is  given  to  the  lega- 
tee absolutely,  with  a  condition  annexed,  that 
he  shall  not  sell;  a  condition  which  is  repug- 
nant to  the  nature  of  the  estate,  and  therefore 
void.    ( Co.  Lit.,  306  b,  338  a.) 

If  there  be  a  limitation  over,  on  the  breach 
of  such  condition,  it  does  not  alter  the  case. 
The  condition  itself  being  void,  the  estate  lim- 
ited upon  it  must  be  void  also. 

What  is  a  conditional  limitation,  but  an  es- 
tate which  is  to  vest  on  a  certain  condition,  or 
the  happening  of  a  certain  event,  by  which  a 
preceding  estate  is  to  be  devested?  If,  then, 
the  condition  on  which  the  preceding  estate  is 
to  be  devested,  be  unlawful  and  repugnant, 
and  therefore  void,  the  preceding  estate  can- 
not be  devested;  can  a  man  be  deprived  of  his 
estate  by  refusing  to  do  an  unlawful  thing,  or 
by  doing  that  which  the  law  authorizes  him  to 
do  with  his  own?  ( Bradley  v.  Peimato,  8  Ves- 
ey,  834;  2  Caines'  Reports,  848.) 

It  will  be  contended,  on  the  part  of  the  de- 
fendant in  error,  that  there  is  something  in  the 
nature  of  the  property  which  is  the  subject  of 
this  devise,  that  requires  the  application  of  a 
rule  of  law  different  from  that  which  would  be 
applied  to  a  case  arising  on  the  title  or  owner- 
ship to  any  other  kind  of  property. 

Negroes,  by  the  laws  of  Maryland,  are  prop- 
erty precisely  as  money  in  the  funds,  or  house- 
hold effects.  The  ju*  ditponendi  in  the  mas- 
ter is  as  absolute  in  the  one  case  as  in  the  other. 
How  shall  the  court  decide  in  favor  of  the  free- 
dom of  the  slave,  without  at  the  same  time, 
and  in  the  same  judgment,  deciding  the  right 
of  property  as  claimed?  ( Mima  Queen  v.  Hep- 
burn, 7  Cranch,  295.) 
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If.  on  the  breach  of  the  condition  not  to  sell, 
the  testatrix  had  given  the  property  in  the  ne- 
groes to  a  third  person,  the  limitation  oyer 
would  have  been  declared  void ;  because  such 
a  restriction  would  be  on  a  condition  repugnant 
and  void. 

But  here  is  a  bequest  of  freedom,  on  the  same 
repugnant  conclusion.  How  is  it  to  take  effect, 
without  denying  to  the  master  that  control  over 
the  negroes  which  he  is  by  law  entitled  to  exer- 
cise over  them,  and  which  he  might  exercise  over 
any  other  'property  in  like  circumstances,  [*5 
without  subjecting  himself  to  a  forfeiture? 

There  is  a  class  of  cases  in  which  it  has  been 
held  that  a  testator  may  restrain  the  alienation 
of  the  interest  given  by  the  will,  and  limit  the 
estate  over  in  the  case  of  alienation,  whether 
voluntary  or  involuntary.  This  class  of  cases 
originated  in  the  case  of  Dommett  v.  Bedford  (3 
Vesey,  149).  The  principle  of  this  case  has 
become  a  general  rule  of  law,  in  the  folowing 
cases:  18  Vesey,  404,  429;  8  Swanston,  505;  5 
Mod..  515;  6  Maddox,  482. 

In  this  class  of  cases,  the  estate  is  vested  in 
trustees;  and  it  is  provided  that  the  interest  or 
income  shall  be  received  by  the  trustees,  and  a 
certain,  port  ion  thereof  be  paid  at  certain  peri- 
ods to  the  legatees,  unless  they  become  bank- 
rupts, or  make  voluntary  assignments  of  the 
amounts  respectively  settled  in  said  cases; 
whereupon,  in  each  case,  the  annuity  is  to  cease, 
and  the  estate  is  devised  over.  Such  bequests 
are  held  to  be  short  of  a  life  estate,  and  to  be 
intended  for  the  mere  personal  benefit  of  the 
legatee. 

The  cases  belonging  to  this  class  differ  ma- 
terially from  that  under  consideration.  In  them 
the  title  to  the  estate  is  in  trustees;  in  the  lega- 
tee of  the  annuity,  there  is  nothing  but  a  right 
to  receive  payment  of  a  sum  of  money,  until 
the  happening  of  a  given  event — his  becoming 
bankrupt,  or  voluntarily  parting  with  the  right 
to  receive  it.  The  annuitant  takes  only  a  life 
estate — the  gift  was  merely  for  his  personal 
benefit. 

By  the  will  in  this  case  the  legatee  took  to 
himself  the  absolute  property  in  the  negroes  be- 
queathed. The  enjoyment  of  them  is  not  lim- 
ited to  a  mere  personal  benefit.  The  property 
does  not  cease  at  his  death,  but  will  pass,  to  his 
representatives,  to  be  disposed  of,  or  distributed 
according  to  law. 

Mr  Bradley,  for  the  defendant: 

This  is  a  will.  The  intention  of  the  testatrix 
to  be  gathered  from  all  the  parts  of  the  will  b 
to  be  effected,  if  it  can  be,  without  contraven- 
ing some  settled  principle  of  law.  (Smith  v.  Bell, 
6  Peters,  75,  and  the  cases  cited.) 

What  estate  did  Gerard  take?  What  effect 
had  the  exportation  and  sale? 

There  are  two  bequests,  one  of  property  in 
the  slaves,  to  Gerard,  "supposed  to  be  abso-  [*© 
lute;  another  of  freedom  to  the  slaves,  upon  the 
happening  of  either  of  two  events,  defeating 
the  first  devise,  and  therefore  limiting  it.  If 
these  events  are  repugnant  to  the  devise  to 
Gerard,  does  that  prevent  their  happening?  If 
they  happened,  must  they  not  give  rise  to  the 
devise  over? 

The  intent  of  the  testatrix  is  clear.  She 
meant  to  give  Gerard  a  qualified,  not  an  abso- 
lute estate,  and  to  limit  it  to  the  happening  of 
the  event  she  has  prescribed. 
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The  bequest  of  freedom  is  not  a  condition 
annexed  to  the  estate  of  Gerard;  it  is  a  con- 
ditional limitation  of  that  estate,  contingent 
until  the  event  occurs,  but  becoming  absolute 
so  soon  as  that  has  happened.  (Preston  on 
Est.,  40;  Fearn.  on  Remain.,  11,  14, 16.) 

It  might  be  void  as  a  bare  condition,  as  to 
Gerard;  yet  good  as  a  limitation,  as  to  the 
dares. 

She  meant  to  give  to  the  slaves  a  higher  and 
nobler  bequest.  What  is  it?  Property?  The 
same  interest  she  had  given  to  Gerard?  The 
same  estate  or  power?  If  so,  how  is  it  to  be 
estimated?    By  what  law  to  be  controlled? 

Freedom  is  not  to  be  valued.  (Lee  v.  Lee,  8 
Peters,  48.)  A  question  of  freedom  is  superior 
to  anv  question  of  property.  (AUen  v.  Wal- 
tongsford,  10  Peters,  583.)  It  is  a  question  de- 
serving the  favor  of  courts.  (Fenwiekv.  Chap- 
man. 9  Peters.  476:  Isaacs  v.  Randolph's  Ex- 
ecutors, 6  Rand.,  852.) 

In  construing  the  will  we  must  look  to  the 
subject  matter  of  both  devises.  The  first  re- 
lates to  property,  the  second  to  freedom,  and 
yet  both  relate  to  the  same  subject.  And  what 
is  it?  Is  it  merely  property?  They  are  slaves; 
dot  they  are  human  beings.  They  may  acquire 
freedom  by  implication.  (Mullen  v.  Hall,  5 
Harris  A  Johns.,  190;  Legrand  v.  Darnell,  2 
Peters.  664.)  They  are  recognized  as  persons 
in  the  Constitution  of  the  United  States,  art.  1, 
tec.  9.  par.  1 ;  sec.  2,  part  S;  art.  4,  sec".  2,  par. 
1  They  are  so  recognized  by  courts  of  justice. 
The  law  of  common  carriers  does  not  apply  to 
them.  (Bogee  v.  Anderson,  2  Peters,  165.)  Hu- 
manity forbids  the  separation  of  mothers  from 
infant  children,  and  the  court  will  not  sanction 
it  (Fitthugh  et  ux.  v.  Foote  et  al.,8  Call., 
11) 

If.  then,  the  character  of  the  bequest  over  be 
Afferent  from  that  given  to  Gerard — superior 
7*]  to  property — not  to  be  valued — "deserving 
the  favor  of  the  courts,  of  a  wholly  different 
enure;  and  the  intent  of  the  testatrix  in  regard 
to  this  bequest  over  be  clear,  shall  that  intent 
be  defeated  by  rules  adopted  solely  for  the  reg- 
ulation of  property?  Is  there  any  precedent 
controlling  this  court. 

It  is  conceded  she  might  have  given  to  Gerard 
a  life  estate,  and  freedom  to  the  sUves  upon  bis 
death.  She  could  then  certainly  have  granted 
*  less  estate,  and  have  made  this  to  depend 
upon  a  certain  or  uncertain  event.  Then  it  is 
hmsatfrial  how  this  event  is  brought  about,  by 
the  act  of  Gerard,  or  operation  of  law. 

She  might  have  given  a  life  estate  in  the 
usufruct,  to  be  terminated  by  his  aliening  dur- 
ing bis  life,  and  remainder  to  the  slaves.  (Dam- 
me* v.  Bedford.  6  T.  R,  684;  Brandon  v.  Bob- 
i—tm,  18  Vesey,  429;  Yarnotd  v.  Morehouse, 
1  Ross.  &  Mylne,  864;  Legget  v.  Lear,  2  Sim., 
47»;  4  Rosa.  <fe  Mylne.  690.) 

Did  she  intend  to  give  Gerard  during  his  life 
savthmg  more  than  the  usufruct? 

If  she  had  so  expressed  herself,  that  this  re- 
straint upon  alienation  amounts  to  a  limitation 
of  the  previous  estate,  and  there  is  a  devise  over, 
it  is  not  necessarily  so  repugnant  as  to  be  void, 
but  may  be  carried  into  effect.  ( Wilkinson  v. 
Vabmami,  8  Swan.,  515;  Coop.  C.  C,  259;  2 
Wls.CC,  47.) 

8he  baa  so  expressed  herself,  and  it  was  her 
dear  latent.  Besides,  upon  this  question  of  in- 
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tent,  we  must  look  to  the  relation  of  the  parties. 
The  first  taker  is  her  nephew.  She  meant  to 
aid  him,  but  it  must  be  in  her  own  manner,  by 
his  taking  a  qualified  estate  to  be  held  in  Mary- 
land. The  others  are  her  slaves,  grown  up 
around  her,  to  whom  she  is  attached — for 
whom  she  intends,  as  far  as  possible,  to  provide 
protection.  She  knows  the  laws,  climate,  cus- 
toms under  which  they  have  been  protected, 
and  grown — she  does  not  know  whither  they 
may  be  carried.  She  leaves  them  to  the  charge 
of  this  nephew,  sub  modo,  qualifying  and  re- 
straining his  power  over  them.  There  is  a  great 
primary  intent  pervading  the  whole  will,  an 
intent  controlling  the  rights  conferred  on  Ge- 
rard, and  that  is  the  protection  and  preserva- 
tion of  these  objects  of  her  bounty,  in  what  she 
thinks  the  best  condition  for  them.  Is  this  in- 
tent opposed  by  any  settled  principle  of  law? 

*It  is  said  the  law  in  regard  to  slaves,  1*8 
and  the  rules  of  evidence  in  cases  of  freedom 
are  the  same  as  in  all  cases  of  personal  property, 
and  the  case  of  Mima  Queen  (7  Cranch,  290)  is 
relied  on  as  sustaining  this  position.  We  deny 
it.  The  whole  point  of  that  case  is  as  to  the 
admissibility  of  hearsay  evidence  to  prove  a 
specific  fact.  We  agree  that  the  rules  of  evi- 
dence are  and  must  be  the  same,  and  we  invoke 
the  aid  of  that  principle.  We  apply  it  to  as- 
certain the  intent  of  the  testatrix. 

But  are  the  laws  of  personal  property  appli- 
cable? Upon  what  principle?  Upon  what  adjudi- 
cated case?  What  laws?  Shall  we  go  to  England? 
To  her  system  of  villanage,  as  it  once  existed,  in 
the  only  part  of  her  political  or  judicial  frame 
which  was  ever  supposed  to  bear  the  least  an- 
alogy to  this?  Trace  out  the  analogies  and  see 
how  few  they  are?  In  what  do  they  resemble 
each  other?  Even  under  that  condition,  such 
a  case  as  this  could  never  have  arisen.  We  can 
get  no  aid  from  her  jurisprudence. 

Shall  we  go  to  the  laws  of  the  several  States? 
Our  search  would  be  equally  vain  here.  The 
right  which  is  held  in  a  slave  is  so  modified  by 
statutory  provisions,  by  local  causes.,  by  custom, 
by  the  common  law,  by  the  social  condition, 
and  by  the  local  and  political  position  of  each 
State,  that  we  can  derive  no  important  aid  from 
them.  It  is  emphatically  a  subject  of  peculiar 
regulation.  But  wherever  we  do  find  the  right 
to  manumit,  we  find  this  cardinal  point,  that 
suits  for  freedom  are  to  be  favored,  pervading 
and  controlling  the  judicial  decisions. 

The  laws  of  personal  property  are  not  appli- 
cable. 

Color,  in  a  slave-holding  Stale  is  a  badge  of 
slavery.  It  is  not  so  where  slavery  does  not 
exist.  Accompanied  by  possession  in  the  former 
State,  it  is  evidence  of  title.  An  adverse  pos- 
session of  a  slave  for  a  period  corresponding 
with  the  statute  of  limitations  gives  title  in  a 
slave.  (Hardeson  v.  Hags,  4  Yerg. ,  507 ;  Partee 
v.Badget,  4  Yerg.,  174;  Brent  v.  Chapman,  6 
Cranch,  858;  Shelby  v.  Guy,  11  Wheat.,  861; 
Garth's  Executors  v.  Barksdale,  5  Munf.,  101; 
Carter  v.  Carter,  5  Munf. ,  108 ;  Newby  v.  Blakey, 
8  Hen.  &  Mun.,  57;  Smart  v.  Bough,  8  J.  J. 
Marsh.,  868.) 

But  no  length  of  possession,  however  open, 
notorious,  and  absolute,  can  prevail  against  a 
claim  of  freedom,  where  the  claimant  can  trace 
back  bis  descent  from  a  free  maternal  ancestor 
(RawUngs  v.  Boston,  3  Harris  &  McHen.,  189); 
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tf  *]  or  if  Tie  can  show  *an  acquired  right  to 
freedom,  perfected  in  himself.  (Hunter  v. 
Futener,  1  Leigh,  172,  and  cases  cited;  Burke 
v.  Negro  Joe,  6  Gill  &  Johns.,  188.) 

By  statutory  provisions  in  Maryland,  they 
are  regarded  as  responsible  and  intellectual 
beings,  as  "  persons  "  capable  of  contracting. 
In  some  cases  they  are  entitled  to  trial  by  jury. 
(Maryland  Act,  1751,  chap.  14,  sec.  4.)  They 
may  contract  (1715,  ch.  44,  sec.  11.)  They 
may  discharge  the  very  responsible  office  of 
pilots.    (1788,  ch.  88.) 

If,  then,  the  laws  of  personal  property  ap- 
ply, to  what  extent  do  they  so  apply? 

Considered  merely  as  personal  property, 
they  are  subject  to  all  the  laws  regulating  that 
species  of  property;  they  may  be  the  subject 
of  contract,  pass  by  gift  or  will,  descend,  or 
be  taken  in  execution.  Their  gains  belong  to 
their  owner;  they  can  make  no  contract  with 
third  parties,  without  the  owner's  assent,  and 
none  with  their  owner,  and  the  issue  of  the 
woman  is  part  of  the  use,  the  property  of  the 
person  to  whom  the  mother  belongs,  for  the 
time  being.  (1  Harr.  &McH.,  160,  852;  1  Harr. 
&  Johns.,  526;  6  Harr.  &  Johns.,  16,  526.) 

Considered  as  human  beings  capable  of  ac- 
quiring, under  the  laws,  rights  paramount  to 
all  individual  claims,  and  to  be  controlled  only 
by  the  sovereign  in  the  State,  from  the  exercise 
oi  which  they  have  been  rightfully  debarred 
by  law,  they  acquire  a  higher  dignity. 

In  their  former  character  they  are  to  be  con- 
sidered as  property.  But  here  the  very  ques- 
tion is,  are  they  property?  To  determine  this, 
shall  we  assume  that  the  laws  of  property  ap- 
ply, and  by  those  laws  determine  their  charac- 
ter, and  a  right  immeasurably  above  them? 
Can  property  take  property  ?  Can  a  man  be 
indicted  for  murder  of  property?  Can  property 
be  entitled  to  a  trial  by  jury,  or  commit  a  crime, 
or  acquire  a  right?  Yet  all  this  may  be  done 
by  a  negro;  and  they  all  imply  a  reasoning 
faculty,  a  conscience,  an  immortal  spirit,  in 
which  there  can  be  no  property? 

We  must  look  to  the  laws  of  Maryland.  The 
statutes  there  give  them  power  to  take  freedom 
by  devise,  to  take  effect  immediately,  or  at  a 
remote  period,  after  a  term  of  years  or  a  life 
estate.  (Act  1796  and  1809.)  The  decisions  of 
the  courts  of  Maryland  are  in  favor  of  this 
10*]  capacity.  The  statutes  direct  two  "modes 
of  emancipation,  by  will  or  deed.  The  courts 
have  extended  it  to  implied  manumission,  as  in 
Dolly  Mullen'*  case,  and  to  adverse  possession  or 
length  of  time,  as  in  Negro  Joe  v.  Burke. 

Where,  then,  the  intent  of  the  testator  clearly 
appears  to  secure  to  them  liberty  on  the  hap- 
pening of  an  event,  which  has  happened;  or 
where  a  doubtful  form  of  expression  is  used, 
which,  in  regard  to  mere  personal  property, 
might  amount  to  a  condition  repugnant  to  the 
bequest,  and  thus  be  void,  yet  in  favor  of  lib- 
erty, and  having  a  regard  to  the  subject  of  the 
bequest  and  the  right  intended  to  be  conferred, 
the  court  will  construe  the  will  according  to 
the  intent,  and  take  this  to  be  a  limitation  of 
the  estate. 

Again.  The  intent  of  the  testatrix  is  to  give 
freedom  to  the  slaves,  unless  they  can  be  held 
in  Maryland  upon  the  terms  she  has  herself 
declared.  Now,  if  they  cannot  be  so  held  in 
slavery,  what  is  to  be  the  effect?  They  are  free. 
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Again.  It  has  been  said  that  restraint  upon 
alienation  is  void.  Yet  in  an  executory  devise 
this  restraint  exists,  and  has  never  been  dis- 
puted. (Moffat  ▼.  Strong,  10  Johns.,  12;  Cordle 
v.  Vordle,  6Munf.,455.) 

But,  it  is  said,  if  the  devise  of  freedom  is 
to  depend  upon  the  happening  of  the  event 
mentioned  in  the  will,  the  first  estate  must 
vest,  and  then  the  condition  is  void.  Not  so. 
It  does  not  necessarily  follow.  (8tainham  and 
Bell,  Lofft.,  455;  Avelynv.  Ward,  1  Ves..  Sen., 
420;  in  which  last  case  the  court  says,  if  by  any 
means  the  conditional  limitation  is  removed, 
the  devise  over  will  take  effect;  see,  also,  Simp- 
ton  v.  Vieker*.  14  Ves.,  841,  and  particularly 
Doe,  ex  dem.  Smith,  v.  Hanee,  6  Halsted,  244, 
252-254.) 

Suppose  the  estate  of  Gerard  to  have  vested. 
What  was  its  extent  and  limitation?  It  was 
not  intended  to  be  absolute.  The  power  to 
give  or  prevent  freedom  was  not  devised  to 
him.  That  was  already  exercised.  He  had  a 
qualified  property.  Slavery  is  the  property 
which  one  man  has  in  the  labor  of  another, 
and  the  right  to  the  custody  and  such  limited 
use  of  the  person  of  that  other,  as  the  particular 
laws  allow.  The  power  of  the  master  is  sub- 
ordinate to  the  law  of  the  land,  and  in  some 
cases  he  is  allowed  by  that  law  to  give  freedom 
in  Maryland  in  pretenti  or  in  futuro.  If  the 
master  once  exercises  this  authority,  *it  is  [*1 1 
irrevocable,  the  subject  of  it  can  never  be  re- 
duced again  to  the  condition  of  a  slave,  unless 
by  legislative  provision. 

Now,  if  any  right  in,  or  power  over  a  thing 
granted  be  reserved  to  the  grantor,  or  devised 
to  a  third  person,  the  person  taking  has  but  a 
Qualified  or  limited  estate,  it  is  not  absolute. 
The  grantor  or  devisor  may  annex  to  this 
qualified  or  limited  estate,  conditions  by  which 
it  may  be  terminated  at  a  period  short  of  that 
to  which  it  would  otherwise  run.  The  effect 
must  be  to  give  rise,  in  case  of  a  devise  over  to 
the  new  estate,  if  there  be  one  devised,  or  the 
property  must  revert.  It  cannot  be  that  the 
tenant  of  the  particular  estate  shall  have  the 
power  to  defeat  the  other  and  usurp  the  whole 
property  to  himself.    Is  not  this  the  case  here? 

Without  the  proviso,  the  words  are  as  abso- 
lute as  in  the  case  of  Smith  v.  Bell  (6  Peters. 
74).  But  the  proviso  must  operate  to  restrain 
the  general  words  in  the  same  manner  as  the 
devise  over  of  the  remainder  in  that  case.  Sho 
could  grant  a  life  estate,  with  freedom  to  take 
effect  at  its  expiration,  the  life  estate  to  be  for- 
feited upon  the  happening  of  an  event,  and" the 
devise  over  to  take  effect.  A  fortiori  she 
might  make  this  life  estate  to  depend  upon 
his  keeping  them  in  his  own  possession  and  in 
the  State  of  Maryland.  The  uncertainty  of  the 
event  can  make  no  difference.  It  has  happened . 
The  happening  of  the  event  is  during  a  single 
life,  and,  therefore,  not  too  remote.  We  main- 
tain, then,  that  this  is  not  a  naked  condition 
annexed  to  an  absolute  estate  and  repugnant  to 
it,  and  therefore  void,  but  is  a  contingent  limi- 
tation of  a  particular  estate,  with  a  devise  over 
of  a  faculty  or  estate  of  the  highest  dignity 
and  most  absolute  character,  to  take  effect  on 
the  happening  of  a  contingent  event  by  which 
the  particular  estate  was  to  be  terminated, 
which  event  must  occur  during  the  lifetime  of 
a  person  in  being,  and  the  event  has  happened. 
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As  to  the  distinction  between  a  naked  condition 
and  a  conditional  limitation,  aee  Taylor  v. 
Jfewa  (9  Wheat.,  329),  &c,  and  particularly 
Smith  v.  Hartee  (6  Halsted,  244,  et  »eq.) 

Bat,  is  a  condition  in  restraint  of  alienation 
necessarily  void?  and  are  there  not  cases  where 
it  amounts  to  a  limitation)  The  true  distinc- 
tion is.  that  where  such  a  condition  amounts 
to  a  limitation  of  the  precedent  particular 
estate,  with  a  devise  over,  it  is  good.  (Doe,  d. 
BuJu  SorfoUc,  v.  Haake,  2  East,  481 ;  and  Wii- 
*»**>»  v.  WOldntoH,  8  Swanst,  515.) 
1 2*]  •The  reason  of  the  mle  is  obvious,  it  is 
to  prevent  perpetuities,  and  therefore  the  jut 
mtpoimtdi  in  an  absolute  estate  is  not  to  be 
taken  away,  bat  even  this  may  be  qualified. 
(Litt.,  sec.  861;  8hep.  Touch.,  129;  QiU  v. 
/W»n.  8  East,  173;  S.  C,  2  Smith,  295.) 
This  last  case  is  a  clear  case  of  a  fee-simple, 
with  a  condition  terminating  it.  If  the  power 
of  disposal  is  not  absolutely  taken  away,  the 
condition  restraining  it  may  be  good.  Jaekton 
v.  Shmtt,  18  Johns..  175,  ana  cases  cited; 
McWUKamt  v.  Nuby,  2  Serg.  &  Rawle,  507.) 
Here  he  might  at  any  time  have  disposed  of 
his  interest  to  the  slaves  themselves,  by  re- 
leasing it. 

The  case  of  Bradley  v.  Piezoto,  as  stated  in 
the  report,  does  not  warrant  the  exposition  of 
it  in  the  opinion  of  the  Master  of  the  Rolls. 
We  do  not  controvert  his  law,*  for  if  the  gift 
was  absolute  of  both  principal  and  dividends, 
that  case  cannot  illustrate  this.  If  it  was  not 
absolute,  the  case  is  wholly  inconsistent  with 
WHttneou  v.  WiUdnton,  Branden  v.  Booineon, 
Dummett  ▼.  Bedford,  Legget  v.  Lear,&e. ,  already 
cited.and  particularly  Bird  v.  Hud*on(S  Swanst, 
84».) 

We  are  considering  a  will.  The  intent  is  to 
govern.  Every  intent  is  to  be  effected  if  possible. 
The  primary  intent  is  to  prevail.  The  particular 
iatent  was  to  give  the  nephew  a  qualified  estate. 
The  primary  intent  was  to  afford  protection 
and  security  to  the  slaves.  The  restraint 
upon  the  nephew  does  not  take  away  all 
power  of  alienation.  The  execution  of  every 
intent  does  not  contravene  any  settled  prin- 
ciple of  law.  The  event  to  determine  the 
e«t*tr  of  the  first  taker  is  not  too  remote. 

Besides  it  is  a  case  in  favor  of  liberty,  to  be 
attained  by  the  instruments,  and  in  the  mode 
pointed  out  by  the  statutes,  a  case  involving 
one  interest  of  the  highest  dignity,  and  de- 
pending on  the  happening  of  an  event  to  ter- 
another  interest  of  less  importance. 


Jfr.  Chief  Juetiee  Tahby  delivered  the  opin- 
ion of  the  court: 

This  case  is  brought  here  by  writ  of  error 
from  the  Circuit  Court  of  the  District  of 
Colombia,  for  Washington  County,  and  came 
before  that  court  upon  a  petition  for  freedom. 

It  appeared  on  the  trial,  that  the  petitioner 
was  the  property  of  Mary  Ann  T.  Greenfield, 
of  Prince  George's  County,  in  the  State  of  Mary- 
Bad,  who  died  in  1824,  having  first  duly  made 
13*]  her  last  will  and  testament,  whereby, 
among  other  things,  she  bequeathed  the  peti- 
tioner, with  sundry  other  slaves,  to  her  nephew, 
Gerard  T.  Greenfield,  with  a  proviso  in  the 
following  words:  "  Provided  he  shall  not 
carry  them  out  of  the  State  of  Maryland,  or 
sett  then  to  anyone;  in  either  of  which  events 
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I  will  and  devise  the  said  negroes  to  be  free 
for  life,"  and  she  appointed  her  said  nephew 
her  executor. 

Upon  the  death  of  the  testatrix,  Gerard  T. 
Greenfield  took  possession  of  the  petitioner  and 
the  other  slaves  bequeathed  to  him,  and  held 
them  from  that  time  until  December,  1889, 
when  he  sold  the  petitioner  to  the  defendant; 
and  the  petition  for  freedom  was  filed  shortly 
after  the  sale.  At  the  time  of  the  making  of 
the  will,  and  ever  since,  Gerard  T.  Greenfield 
resided  in  the  State  of  Tennessee;  with  an  in- 
terval of  between  two  and  three  years,  during 
which  he  sojourned  in  Prince  George's  County, 
after  the  death  ofnhe  testatrix,  for  the  purpose 
of  settling  his  business. 

Upon  this  evidence,  the  Circuit  Court  in- 
structed the  jury,  that  by  the  fact  of  such  sale 
of  the  petitioner,  the  estate  or  property  in  the 
petitioner  so  bequeathed  to  Greenfield,  ceased 
and  determined,  and  he  therefore  became  en- 
titled to  his  freedom. 

Under  this  direction  of  the  court,  the  verdict 
was  in  favor  of  the  petitioner. 

By  the  laws  of  Maryland,  as  they  stood  at  the 
date  of  this  will,  and  at  the  time  of  the  death 
of  the  testatrix,  any  person  might,  by  deed,  or 
last  will  and  testamenjt,  declare  his  slave  to  be 
free  after  any  given  period  of  service,  or  at  any 
particular  age,  or  upon  the  performance  of  any 
condition,  or  on  the  event  of  any  contingency. 

This  right  is  recognized  in  the  Act  of  Assem- 
blyof  1809,  ch.  171. 

The  contingency  upon  which  the  petitioner 
was  to  become  free  must,  by  the  terms  of  the 
will,  have  happened  in  the  lifetime  of  Gerard 
T.  Greenfield ;  and  if  he  had  died  without  sell- 
ing him,  or  conveying  him  out  of  the  State  of 
Maryland,  the  petitioner  would  have  continued 
a  slave  for  life.  The  event,  therefore,  upon 
which  he  was  to  become  free,  was  not  too  re- 
mote. 

It  is  said,  however,  that  this  was  a  restraint 
on  alienation  inconsistent  with  the  right  of 
property  bequeathed  by  the  will.  But  if,  in- 
stead of  giving  freedom  to  the  slave,  he  had 
been  bequeathed  to  some  third  person,  in  the 
event  of  his  being  sold,  or  'removed  out  [*14 
of  the  estate  by  the  first  taker,  it  is  evident  upon 
common  law  principles,  that  the  limitation  over 
would  have  been  good.  (2  East,  481.)  Now,  a 
bequest  of  freedom  to  the  slave  stands  upon  the 
same  principles  with  a  bequest  over  to  a  third 
person.  It  is  said  by  the  Chancellor  of  Mary- 
land (2  Bland's  Chancery  Rep.,  814).  that  the 
bequest  of  freedom  to  a  slave  is  a  specific  leg- 
acy, and  undoubtedly  this  is  its  true  legal  char- 
acter. 

And  if  a  bequest  over  to  a  third  person  would 
not  be  regarded  as  an  unlawful  restraint  upon 
alienation,  there  can  be  no  reason  for  applying 
a  different  rule  where  the  bequest  over  is  free- 
dom to  the  slave.  In  the  one  case,  the  restric- 
tion on  alienation  ceases  as  soon  as  the  devise 
over  takes  effect;  and  in  the  other,  the  right  of 
property  ceases  upon  the  happening  of  the  con- 
tingency, and  there  is  nothing  to  alien. 

We  think  that  the  bequest  in  the  will  was  a 
conditional  limitation  of  freedom  to  the  peti- 
tioner, and  that  it  took  effect  the  moment  he 
was  sold. 

The  judgment  of  the  Circuit  Court  must  there- 
fore be  affirmed. 
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■GEORGE  W.  HAMMOND,   Administrator 

de  bonis  non  of  Thomas  Hammond,  De- 
ceased, bt  XL.,  Appellant*, 
e. 
LORENZO  LEWIS,  Executor  of  Lawrence 
Lewis,  Deceased,  who  was  the  acting  execu- 
tor of  Gen.  Gborob  Washington,  Ap- 
pellee. 

Legatee*  not  liable  for  difference  between  nominal 
and  actual  value  of  mortgage  assigned  to  him 
which  teas  in  excess  of  his  share — due  diligence. 

4 

In  tho  distribution  of  the  estate  of  a  deceased 
person,  an  assignment,  to  one  of  the  distributees, 
of  a  mortgage  which  is  for  a  greater  sum  than  his 
distributive  share,  does  not  make  him  responsible 
t<>  the  executors  for  the  difference  between  bis  share 
and  the  nominal  amount  of  the  mortgage.in  case  the 
mortgaged  premises  sell  for  less  than  the  amount 
of  bis  share,  where  the  distributee  has,  with  proper 
diligence,  and  In  gond  faith,  subjected  the  mort- 
gaged property  to  sale,  and  has  not  bound  himself 
absolutely  for  the  nominal  sum  secured  by  the 
mortgage. 

1 5*]  *rPHIS  was  an  appeal  from  the  Circuit 
1  Court  of  the  United  States  for  the 
District  of  Columbia,  bolden  in  and  for  the 
County  of  Alexandria. 

The  facts  in  the  case  were  these: 

General  Washington,  by  his  will,  executed 
in  1799,  devised  all  the  rest  and  residue  of  his 
estate,  real  and  personal,  not  before  disposed  of 
by  said  will,  to  be  sold  by  his  executors,  at  such 
time,  in  such  manner,  and  on  such  credits  (if 
nn  equal,  valid,  and  satisfactory  distribution  of 
the  specific  property  could  not  be  made  with- 
out), as  in  their  judgment  should  be 'most  con- 
ducive to  the  interest  of  the  parties  concerned; 
and  the  moneys  arising  therefrom  to  be  divided 
into  twenty-three  equal  parts. 

On  the  19th  of  July,  1802,  the  executors  as- 
sembled the  legatees,  with  a  view  to  consult 
them  upon  certain  questions  arising  under  the 
will;  and  it  was  agreed  that  a  certain  portion  of 
the  personal  estate  should  be  sold,  another  por- 
tion divided,  a  certain  portion  of  the  lands 
divided,  and  the  residue  sold  by  the  execu- 
tors. 

On  the  6th  of  June,  1803,  a  meeting  of  the 
devisees  was  held,  at  which  it  was  agreed  that 
certain  lands,  lying  on  the  eastern  waters, 
should  be  sold,  and,  if  purchased  by  the  dev- 
isees, such  purchaser  should  pay  at  three 
equal  annual  installments  with  six  per  cent,  in- 
to est  from  the  day  of  sale,  but  to  be  credited 
with  his  proportion  of  the  sales  which  had  there 
been  made,  and  which  were  to  be  divided 
among  the  said  devisees. 

On  the  7th  of  June,  1803,  Burdett  Ashton, 
who  was  entitled,  in  his  own  right,  and  that  of 
his  sister,  to  two  thirds  of  a  distributive  share, 
purchased  from  the  executors,  property  belong- 
ing to  the  estate,  for  the. sum  of  $9,410.20;  pay- 
able one  third  on  demand,  one  third  on  the  7th 
of  June,  1805,  and  one  third  on  the  7th  of  June, 
1806. 

On  the  12th  of  March,  1805,  Ashton  mort- 

1.— In  the  progress  of  the  cause,  O.  W.  Hammond 
also  died,  and  his  administratrix  became  a  party : 
but  the  suit  having  been  an  amicable  one,  this  did 
not  delay  the  proceedings.  It  Is  mentioned  only 
because  sometimes  the  one  and  sometimes  the  other 
Is  spoken  of  as  the  person  interested. 

SO 


to  the  executors  three  tracts  of  land  in 

"efferson  County,  Virginia,  amounting  in  the 

whole  to  one  thousand  and  seventy-six  acres,  to 

secure  the  payment  of  the  purchase  which  he 

had  made,  as  above  stated. 

On  the  11th  of  March,  1806,  the  executors 
assigned  the  mortgage  to  Thomas  Hammond, 
who  wa&entitled  to  a  full  distributive  share  in 
right  of  his  wife,  and  attached  to  the  assign- 
ment the  following  memorandum:  "The  execu- 
tors are  not  to  be  made  personally  liable,  in  any 
respect,  or  on  any  pretense,  'wherein,  [*1© 
for,  or  by  reason  of  the  above  assignment,  and 
further,  the  within-named  Burdett  Ashton, 
Jun.,  his  heirs,  executors  and  administrators, 
is  to  have  credit  for  his  proportion  of  $5, 179. 05, 
being  the  share  of  each  legatee  of  said  George 
Washington,  of  certain  sales  of  real  and  per- 
sonal estate  made  by  the  said  executors,  as  well 
as  for  the  proportion  of  the  sister  of  the  said 
Burdett,  as  her  attorney  in  fact." 

As  it  was  thought  that  the  distributive  shares 
of  the  said  Ashton  and  Hammond,  when  added 
together,  would  not  quite  exhaust  the  debt  due 
from  Ashton  to  the  executors,  the  latter  took 
from  Hammond,  on  the  same  day  on  which 
they  made  the  assignment,  a  deed  by  way  of 
mortgage,  in  which  it  was  stipulated  that  Ham- 
mond should  indemnify  the  executors,  and  also 
should  pay  to  the  executors  whatever  surplus 
might  remain,  after  deducting  Hammond's  and 
Ashton's  distributive  shares  from  the  amount 
of  Ashton's  debt  to  the  executors. 

On  the  2d  of  April,  1806,  Hammond,  being 
indebted  to  Smith,  Calhoun  &  Co.,  of  the  city 
of  Baltimore,  in  the  sum  of  $5,604.64,  assigned 
to  them  all  his  right  to  so  much  of  the  mort- 
gaged premises  as  would  be  sufficient  to  satisfy 
the  sum  aforesaid.  As  speedily  as  possible, 
Smith,  Calhoun  &  Co.  obtained  a  decree  in  the 
high  Court  of  Chancery.in  Virginia, to  foreclose 
Ashton's  mortgage,  who,  at  the  time  of  such  fore  - 
closure,  was  insolvent,  and  died  so.  The  result 
of  such  sale  is  thus  stated  in  the  opinion  of  the 
Circuit  Court,  delivered  in  a  subsequent  stage 
of  the  cause: 

The  property  mortgaged  by  Ashton,  sold  un- 
der decree  for  (net  proceeds)  $3,908.46. 
The  debt  of  Ashton  was    -    -    -    -    $9,410.20 
He  had  a  right  to  retain      ....    8,452.70 

The  real  amsunt  of  Ashton's  debt 

was       $5,957.50 

Hammond's  claim  was 5,179.05 


Amount  ree'd  by  Hammond's  moil. 

to  executors $778.45 

At  some  period  between  1819  and  1823.  the 
executors  addressed  a  circular  letter  to  each  of 
the  legatees,  who  had  by  this  time  become  very 
numerous,  expressing  a  desire  to  close  their  ex- 
ecutorial duties,  and  stating  that  a  difficulty  ex- 
isted in  the  mode  of  calculating  interest.  Thev 
say,  "there  are  but  two  'modes  by  which  [*1 7 
our  objects  can  be  attained —  a  reference  of  the 
accounts  to  arbitration,  or  a  suit ;  the  former  we 
should  prefer,  as  most  consonant  with  the  in- 
junction of  our  testator,  if  it  were  not  attended 
by  insuperable  difficulties,  on  account  of  the 
dispersed  situation  of  the  legatees,  who  con- 
sequently could  scarcely  be  expected  to  agree 
upon  the  arbitrators;  we  therefore  propose  that 
the  legatees  should  concur  in  instituting  an 
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amicable  suit  in  chancery,  against  us,  to  which 
we  will  immediately  file  an  answer,  and  obtain 
an  order  of  reference  to  the  master,  to  adjust 
•ad  report  the  precise  sum  to  which  each  leg- 
atee is  entitled ;  which  being  done,  we  can  pro- 
ceed with  safety  to  pay  such  sums  as  fast  as 
the  money  comes  to  our  hands. 

In  1823,  the  legatees,  in  conformity  with  the 
abore  suggestion,  filed  a  bill  in  the  Circuit  Court 
for  the  District  of  Columbia,  which  the  exec- 
utors immediately  answered,  admitting  the 
existence  of  a  balance  to  be  distributed,  and 
submitting  to  any  decree  which  the  court  might 
think  proper  to  pass.  A  special  auditor  was 
appointed  to  state  the  accounts  of  the  parties. 

In  1823,  the  executors  filed  a  crossbill,  al- 
leging that  all  the  parties  were  not  in  court, 
and  praying  that  they  might  all  be  brought  in. 
The  proper  proceedings  were  accordingly  had 
as  to  the  absentees,  and  in  1826  the  Circuit 
Court  passed  a  decree  directing  the  sums  to  be 
paid  to  the  several  legatees,  with  the  exception 
of  the  administratrix  of  Thomas  Hammond 
and  of  Burdett  Ash  ton.  The  auditor  stated 
the  account  of  Hammond  upon  two  different 
principles;  in  one.giving  him  credit  for  $5,178.- 
«,  a  distributive  share,  and  charging  him  with 
$4,006.24.  the  gross  amount  of  the  proceeds  of 
the  mortgage  sale;  and  bringing  the  executors 
in  debt  to  Hammond  upwards  of  $4,000;  in  the 
other,  giving  him  credit  for  the  same  sum,  but 
charging  him  with  the  balance  of  the  debt  due 
by  Ashton,  bringing  him  in  debt  to  the  excc- 
wors  upwards  of  $3,000.  The  Circuit  Court 
adopted  the  latter,  and  decreed  that  the  ad- 
■hustratrix  of  Hammond  should  pay  to  the 
executors  the  sum  of  $2,168.66,  with  interest 
oa  $1,127.27,  the  principal  sum  due,  from  the 
1st  day  of  June,  1824. 

From  which  decree,  the  administratrix  ap- 
pealed to  this  court. 

Jfr.  Coat  for  the  appellant. 

Mr.  Jone*  for  the  appellees. 

18*]  mMr.  Justice  Daniel  delivered  the  opin- 
io© of  the  court: 

This  is  the  case  of  an  appeal  from  a  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia. 

This  suit  was  originally  of  an  amicable  char- 
acter, and  was  instituted  at  the  request  of  the 
executors  of  General  George  Washington,  by 
the  legatees  under  his  will,  with  a  view  to  a 
definitive  settlement  of  the  accounts  of  the  exec- 
utors and  a  distribution  of  the  estate.  Subse- 
quently to  its  institution,  a  cross-bill  was  filed 
by  the  executors  for  the  purpose  of  covering 
same  of  the  legatees,  who  had  been  omitted  in 
the  prior  proceedings,  and  the  two  causes  were 
prosecuted  and  decreed  upon  as  one  suit.  The 
tacts  out  of  which  the  questions  now  presented 
for  consideration  have  arisen,  are  substantially 
the  following: 

General  Washington,  after  having  disposed 
of  a  portion  of  his  estate,  devised  all  the  res- 
idue of  his  real  and  personal  property  to  be 
sold  by  his  executors,  if  it  could  not  be  equally 
tnd  satisfactorily  divided,  and  directed  the  pro- 
ceeds to  be  divided  into  twenty-three  equal 
chares,  and  distributed  by  shares  and  parts  of 
shares,  amongst  twenty-nine  persons  named, 
and  others  not  named,  but  designated  by  a  col- 
lective description.  Amongst  those  having  an 
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interest  in  the  estate  was  Mildred  Hammond, 
the  wife  of  Thomas  Hammond,  in  whose  right 
the  appellant  claims  one  share  of  the  twenty- 
third  part  of  the  residue.  After  a  previous  dis- 
tribution by  the  executors  of  $7,000,tbe  amount 
arising  from  further  sales,  and  remaining  for 
distribution  at  the  commencement  of  this  suit, 
was  near  $120,000. 

Several  of  the  residuary  legatees  became 
purchasers  at  the  sales  made  by  the  executors, 
some  for  more,  others  for  less  than  their  snares 
or  parts  of  shares  to  which  they  were  entitled. 
They  gave  securities  for  the  amount  of  their 
purchases,  as  other  purchasers  would  have  been 
required  to  do,  with  an  understanding  that 
their  several  shares  of  the  estate,  when  ascer- 
tained, should  be  credited  against  the  sales  re- 
spectively made  to  them. 

Among  those  legatees  who  purchased  to  an 
amount  exceeding  their  shares  was  Burdett 
Ashton,  who  was  entitled  to  one  third  of  one 
share  in  bis  own  right,  and  to  one  other  third 
of  a  share  in  right  of  a  sister,  together  equal  to 
two  thirds  of  one  twenty-third  or  full  share  of 
the  residuum  subject  to  distribution.  This  in- 
terest of  Ashton  was  subsequently  ascertained 
to  be  $8,425.20.  *He  purchased  property  [*19 
in  June,  1808,  to  the  amount  of  $9,410.20,  pay- 
able in  three  annual  installments ;  and  for  secur- 
ing this  debt,  with  interest  from  the  date,  exe- 
cuted to  the  executors  a  mortgage  on  the  12th 
day  of  March,  1805. 

Thomas  Hammond  (the  husband  of  the  leg- 
atee, Mildred  Hammond)  obtained  from  the 
executors  an  assignment  of  the  mortgage  from 
Ashton  for  the  $9,410.20,  and  executed  to  them 
an  obligation  to  account  for  any  surplus  which 
he  might  receive  from  Ashton 's  mortgage, 
beyond  the  share  of  Mildred  Hammond, 
amounting  to  $5,179.50  after  crediting  Ashton 
with  two  thirds  of  a  share  to  which  he  was  en- 
titled. The  consideration  for  the  assignment 
to  Hammond  is  stated  to  be  "one  dollar  in 
hand  paid,  but  principally  on  account"  of  the 
share  of  his  wife  In  the  residue  of  General 
Washington's  estate;  and  they  bargain,  sell,  and 
assign  to  the  said  Hammond,  his  heirs,  &c.,  all 
the  right,  title,  interest,  estate,  claim,  and  de- 
mand of  the  executors  to  the  within  mentioned 
land  and  premises,  and  to  the  deed  within  men- 
tioned. At  the  foot  of  the  assignment  is  a 
memorandum  "  that  the  executors  are  not  to  be 
personally  liable  in  any  respect,  or  on  any  pre- 
tense, for  or  by  reason  of  the  above  assign- 
ment," and  further,  "  that  the  within-named 
Burdett  Ashton,  his  heirs,  &c  ,  shall  have  credit 
for  his  proportion,  and  for  the  proportion  of 
his  sister,"  in  one  share  of  the  residuum  of  the 
estate,  <fcc. 

Within  less  than  a  month  after  receiving  an 
assignment  from  the  executors,  Hammond  as- 
signed Ashton's  mortgage  to  Smith,  Buchanan 
and  Calhoun,  in  consideration  of  a  debt  due 
from  him  to  them.  These  last  assignees  filed 
their  bill  in  the  Supreme  Court  of  Chancery  in 
Virginia,  to  foreclose  Ashton's  mortgage,  and 
to  this  bill  the  executors  of  Washington  were 
made  parties  defendants.  In  their  answer  these 
executors  admit  the  interests  of  Hammond  and 
Ashton  in  the  estate  of  their  testator,  the  as- 
signment by  them  to  Hammond  of  Ashton's 
mortgage,  and  they  ask  nothing  on  their  own 
I  account  except  this,  that  as  certain  funds  of 
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the  estate  upon  the  basis  of  which  Ashton's 
proportion  had  in  part  been  calculated,  might 
turn  out  to  be  unavailable,  he,  Ashton,  might 
lie  required  to  indemnify  the  executors  against 
such  a  contingency. 

The  settlement  of  Ashton's  account  having 
been  by  the  Court  of  Chancery  referred  to  the 
master,  a  large  balance  was  reported  as  due 
20*]  *from  Ashton  on  the  mortgage,  after  al- 
lowing him  a  credit  for  his  own  and  his  sister's 
shares  of  a  legatee's  proportion.  The  court  de- 
creed a  foreclosure  of  the  mortgage,  and  a  sale 
of  the  mortgaged  premises  to  raise  the  balance 
due  from  Ashton.  The  sale  made  under  the 
decree  produced  a  sum  considerably  less  than 
the  amount  of  the  debt  from  Ashton  to  the 
executors  of  Washington. 

In  the  record  in  this  cause  are  found  accounts 
stated  under  orders  of  the  Circuit  Court  be- 
tween the  executors  of  Washington  and  the 
distributees,  under  the  will  of  their  testator. 
In  the  account  of  Burdett  Ashton,  after  credit- 
ing him  with  the  proceeds  of  the  mortgage  sale, 
a  balance  is  struck  against  him  of  $6,197.70. 
The  account  with  Hammond  is  stated  under 
two  aspects;  under  the  first,  in  which  he  is 
charged  with  the  net  proceeds  only  of  Ashton's 
mortgage.he  is  a  creditor, by  the  sum  of  $4,084.  - 
SO;  under  the  second,  in  which  Hammond  is 
charged  with  the  entire  balance  due  from 
Ashton,  without  regard  to  the  actual  proceeds 
of  the  mortgage,  he  is  made  a  debtor.  The 
Circuit  Court,  upon  the  hearing  of  this  cause, 
being  of  the  opinion  that  Hammond  was  abso- 
lutely bound  to  the  executors  of  GeneralWash- 
ington  for  whatever  amount  the  mortgage  debt 
of  Ashton  exceeded  the  share  of  Mrs.  Hammond 
as  a  legatee,  notwithstanding  the  failure  of  the 
mortgaged  premises  to  produce  the  amount  of 
the  debt  for  which  they  were  pledged;  decreed, 
in  conformity  with  the  second  statement  of  the 
master  of  Hammond's  account  (No.  11),  that 
the  administratrix  of  Hammond,  out  of  the 
assets  in  her  hands  to  be  administered,  should 
pay  to  the  executors  of  George  Washington  the 
sum  of  $2,158.56,  the  balance  appearing  to  be 
due  to  them  by  statement  No.  11,  with  interest 
on  $1,027.27,  the  principal  sum  due  from  the 
1st  day  of  June,  1824. 

The  basis  of  the  above  decree  of  the  Circuit 
Court,  and  it  is  the  foundation  on  which  the 
argument  for  the  appellees  has  been  conducted; 
is  the  assumption  that  Hammond,  in  taking  an 
assignment  of  Ashton's  mortgage  fromtheexec- 
utors  of  Washington,  undertook  to  guarantee 
the  sufficiency  of  the  mortgage  subject  to  ex- 
tinguish the  amount  for  which  that  subject  was 
pledged,  and  bound  himself  absolutely  to  be 
accountable  for  that  entire  sum. 

It  is  difficult  to  reconcile  such  a  course  on 
2 1*]  the  part  of  Hammond  *with  rules  of 
common  prudence  or  probability,  nor  can  a 
claim  to  power  in  the  executors  to  make  such 
an  exaction  upon  Hammond  be  viewed  as  con- 
sistent with  fairness,  or  as  called  for  by  any  ob- 
ligation incumbent  upon  these  executors. 
Hammond  knew,  when  he  took  the  assignment 
of  Ashton's  mortgage,  that  he  was  entitled  to 
$5,179.50,  admitted  by  the  executors  to  be  in 
their  hands,  or  within  their  control.  This  is 
apparent,  and  is  expressed  both  in  the  memo- 
randum required  by  the  executors  to  be  append- 
ed to  their  assignment  of  Ashton's  mortgage, 
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and  in  the  separate  instrument  of  indemnity  ex- 
ecuted to  the  executors  by  Hammond,  upon  his 
receiving  that  assignment.  Under  such  circum- 
stances, what  rational  inducement  could  exist 
on  the  part  of  Hammond  for  binding  himself 
for  the  solvency  of  Ashton,  or  for  substituting 
himself  with  the  executors  as  a  debtor  in  Ash- 
ton's place?  The  court  can  perceive  no  such 
inducement,  nor  can  recognize  any  right  in  the 
executors  to  require  anything  of  this  kind,  with 
a  full  knowledge,  on  their  part,  of  Hammond's 
interest  in  the  estate,  and  with  an  admitted 
fund  in  their  hands  for  its  satisfaction.  They 
had  no  power  to  impair  in  any  degree  his  claim 
upon  them,  nor  to  impose  a  mean  for  its  pay- 
ment, less  certain  and  safe  than  the  assets  ac- 
knowledged by  them  to  be  adequate.  It  is  laid 
down  by  the  Circuit  Court,  and  insisted  on  in 
the  argument  here,  that  the  terms  of  the  as- 
signment to  Hammond,  as  well  as  those  of  the 
instrument  of  indemnity  given  to  the  executors 
upon  receiving  that  assignment,  constitute  an 
agreement  that  Hammond  should  be  uncondi- 
tionally bound  for  Ashton's  debt.  We  have 
shown  that  this  conclusion  is  in  accordance 
neither  with  prudence  nor  probability,  in  the 
transactions  of  life — that  it  was  not  sustained 
by  any  duty,  or  even  by  fairness  on  the  parrof 
the  executors;  let  us  see  how  far  it  is  warranted 
by  the  language  of  the  instruments  referred  to 
as  amounting  to  express  and  positive  contract. 
In  the  written  assignment  to  Hammond,  this  is 
the  language  used:  "Have  bargained,  sold, 
assigned,  &c.,  all  the  right,  title,  &c.,  in  and 
to  the  within -mentioned  land  and  premises,  and 
the  deed  within  mentioned,"  <fcc.  Such  terms 
were  indispensable  in  that  assignment,  in  order 
to  give  to  Hammond  control  of  the  mortgage, 
either  for  its  enforcement  in  his  own  behalf  or 
for  its  transfer  to  others  nothing  is  said,  in 
terms,  in  this  assignment,  about  the  debt  in- 
tended *to  be  secured  by  the  mortgage,  r*S8£S 
neither  in  relation  to  any  full  equivalent  for  it, 
received  by  Hammond,  which  should  bind  him 
for  it  in  toto,  nor  in  relation  to  any  entire  and 
absolute  transfer  of  it  by  the  executors;  and 
this,  surely, was  the  place  in  which  such  terms, 
or  conditions,  if  they  really  belonged  to  the 
contract,  should  have  been  expressed.  The 
view  here  presented  is  fortified  by  the  instru- 
ment of  indemnity  executed  by  Hammond  to 
the  executors  contemporaneously  with  the  as- 
signment by  the  latter  to  him  of  Ashton's  mort- 
gage. This  instrument  of  indemnity,  after  re- 
citing that  the  executors  had  assigned,  &c. ,  a 
deed  due  them  from  Ashton,  specifying  no 
sum,  no  debt  in  numeris;  after  reciting,  too, 
that  Ashton  was  entitled  to  a  portion  of  the  as- 
sets, proceeds  thus:  "  And  whereas  it  is  sup- 
posed that  the  amount  of  the  said  debt  due 
from  Burdett  Ashton,  after  making  the  dis- 
counts aforesaid,  to  which  he  may  be  entitled, 
will  exceed  the  said  sum  of  $5,179.50,  due  to 
the  said  Thomas  Hammond,  as  agreed;  for 
which  excess,  the  said  Thomas  Hammond  is 
willing  to  give  security ;  now,  if  the  said  Thom- 
as Hammond  shall  well  and  truly  pay,  &c., 
such  sum  as  the  debt  due  from  the  said  Burdett 
Ashton,  shall  exceed,"  <fec.  This  portion  of  the 
instrument,  beginning,  "whereas  it  is  supposed 
that  the  amount  of  the  debt  due  from  Ashton, 
after  making  the  discounts  to  which  he  is  en- 
titled," &c.    forcibly  elucidates  the  meaning 
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aiid  objects  of  the  parties  to  that  contract.  The 
amount  of  Hammond's  interest  in  the  estate, 
the  amount,  too,  of  Ashton's  debt  to  the  execu- 
tor*, and  of  the  portion  claimed  in  his  own 
right,  and  in  right  of  his  sister,  were  all  known. 
With  regard  to  these,  then,  there  was  no  un- 
certainty. The  supposition,  therefore,  ex- 
pressed in  this  instrument  could  have  no  ap- 
plicability to  matters  thus  ascertained;  that 
supposition  could  have  been  designed  to  apply 
on  It  to  the  contingency  of  the  mortgage  sub- 
ject producing  a  sum  greater  than  the  distrib- 
utive share  oiHammond  in  the  estate;  in  which 
event,  he  was  to  be  responsible  for  the  excess, 
sod  for  nothing  beyond  it.  This  provision 
cannot  be  correctly  interpreted  as  binding 
Hammond,  however  inadequate  the  mortgage 
subject  might  prove  to  meet  bis  share  of  the 
aaets.  to  carry  into  the  estate  and  pay  to  the 
executors  a  sum  he  never  had  received,  and 
which,  from  the  nature  of  things,  he  could  not 
possibly  receive;  in  other  words,  to  pay  to 
23*]  these  executors  his  own  *money.  Upon 
taking  an  assignment  of  Ashton's  mortgage, 
n.mnw^i.i  was  bound  for  good  faith  and  ordi- 
nary dilig"nf«  in  prosecuting  it.  These  obli- 
gations appear  to  have  been  fulfilled,  for  the 
executors  who  were  made  parties  to  the  suit  for 
foreclosure  take  no  exception  to  anything  that 
sad  been  done  or  omitted  in  reference  to  the  se- 
curity they  had  transferred. 

This  court,  therefore,  while  it  will  not  de- 
cree against  the  executors  the  difference  between 
the  proceeds  of  Ashton's  mortgage  and  the  dis- 
tributive share  of  Hammond,  as  stated  in  there- 
port  of  the  master,  is  very  clear  that  Hammond 
can  upon  no  correct  principle  be  held  responsi- 
ble to  the  executors  for  the  difference  between 
those  same  proceeds  and  the  amount  of  the 
debt  due  from  Ashton,  which  the  mortgage 
was  designed  to  secure;  and  that  in  decreeing 
against  the  administratrix  of  Hammond  for 
that  difference,  the  Circuit  Court  has  commit- 
ted an  error  for  which  its  decree  should  be  re- 
versed. 

This  court  doth  accordingly  reverse  the  decree  of 
the  Circuit  Court,  with  cotU,  and  remand  thu 
eoMtt  thereto,  to  be  proceeded  in  conformably  to 
the  principle*  of  thu  decision. 

OKDRK. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
hoJden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed  with  costs,  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to 
proceed  therein  conformably  to  the  opinion  of 
this  court. 


84*]  *THE  UNITED  STATES,  Appellants, 

v. 

DOMINGO  ACOSTA,  Appellee. 

Spam*  Governor  of  Florida— power  to  grant 
laud  certificate  evidence  of  grant— survey* 
■mad*  after  treaty,  valid  at  to  grant*  made  before. 
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The  certificate  of  the  secretary  of  the  Spanish 
Governor  of  Florida  is prima  facte  evidence  of  .the 
existence  of  a  grant  of  land. 

The  Spanish  Governor  had  authority  to  issue  such 
a  grant.  . 

In  the  case  of  a  grant  made  before  the  24th  of 
January,  1818,  it  Is  valid,  although  the  survey  was 
not  made  until  after  that  day,  provided  the  survey 
was  made  before  the  exchange  of  flags. 

It  is  not  a  good  objection  to  such  a  grant  that  toe  . 
metes  and  bounds  were  not  set  forth. 

THE  facts  in  this  case  are  fully  set  forth  in  the 
opinion  of  the  court. 

It  was  submitted  by  Mr.  Legate,  the  Attorney- 
General,  without  argument,  on  the  usual  ob- 
jections assigned,  pro  forma,  for  error. 
• 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the 
Superior  Court  of  East  Florida,  confirming 
eight  thousand  acres  of  land  to  Domingo  Acosta, 
under  the  acts  of  Congress  for  the  adjustment 
of  land  claims  in  Florida. 

The  claim  is  founded  on  an  alleged  petition 
of  Acosta,  dated  May  2.  1816,  and  a  decree  of 
Governor  Coppinger  thereon,  dated  the  20th 
day  of  the  same  month  and  year.  The  petition 
(record  8)  sets  forth :  That  hy  the  certificates 
which  he  presented,  signed  by  the  comman- 
dants of  Fernandina,  who  had  governed  it  suc- 
cessively since  1808,  his  Excellency  would  be 
informed  that  he  had  been  a  permanent  resident 
of  the  said  town,  engaged  all  the  while  in  com- 
merce, and  had  served  (in  all  that  had  offered 
itself)  the  wishes  of  the  government  for  the 
good  of  the  province;  and  that  he  had  been 
particularly  prompt  with  his  person,  his  funds, 
and  his  influence,  for  the  defense,  the  support, 
and  the  advancement  of  the  town;  and  that  he 
had  at  no  time  had  any  stipend,  recompense  or 
remuneration,  of  his  expenses,  supplies,  and 
losses,  and  had  refrained  from  importuning  the 
government  with  solicitations.  He  therefore 
prayed  for  a  grant,  in  property,  of  eight  thou- 
sand acres;  but  as  he  was  ignorant  of  the  lands 
that  were  vacant,  and  desirous  to  avoid  inter- 
ference and  dissensions  with  any  persons,  be 
further  prayed  his  Excellency  would  be  pleased 
*to  grant  them  at  the  places  where  the  [*25 
Surveyor-General  might  survey  them  as  vacant 
lands! 

The  decree  (record  8)  states,  that  "  in  virtue 
of  the  certificates  which  this  party  presents, 
and  it  being  the  will  of  the  sovereign  that  the 
merits  of  his  subjects  should  be  rewarded,  the 
lands  solicited  in  this  instance  ore  granted, 
with  special  charge  to  the  Surveyor-General  to 
survey  them  to  him  without  injury  to  third 
persons." 

The  originals  of  the  petition  and  decree  were 
not  produced  in  evidence,  neither  are  they  to 
be  found  in  the  archives  at  St  Agustine.  A  cer- 
tified copy,  dated  24th  June,  1810,  under  the 
hand  of  Thomas  de  Aguilar,  secretary  of  the 
government,  stated  to  be  faithfully  drawn  from 
the  original  in  his  office,  was  alone  offered,  and 
was  objected  to  on  the  part  of  the  appellants. 

The  appellee  also  offered  the  following  plats 
and  certificates  of  survey,  purporting  to  be 
made  by  George  J.  F.  Clark,  Surveyor-General 
of  the  province: 

No.  1.    Dated  12th  January,  1818,  for  one 
thousand  acres  of  land,  on  Bowlegs'  old  plan- 
tation, and  situated  northwardly  and  contig- 
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uous  to  the  same  Bowlegs'  Prairie,  westward 
of  Payneston. 

No.  2.  Dated  15th  January.  1818,  for  one 
thousand  five  hundred  acres  of  land,  in  the 
hammock  called  Jobbin's  Hammock,  south- 
weatwardly  of  the  road  called  Ray's  Trail,  lead- 
ing from  the  natural  bridge  of  the  Santa  Fe,  to 
the  point  of  Alachua  called  Hogtown. 

No.  8.  Dated  14th  February,  1818,  for  one 
thousand  five  hundred  acres  of  land,  northward 
of  Dunn's  Creek,  running  from  Dunn's  lake  to 
the  River  St.  John. 

No.  4.  Dated  20th  January,  1820,  for  four 
thousand  acres  of  land,  on  the  west  side  of  In- 
dian River,  and  at  a  place  called  Flounder 
Creek. 

After  hearing  testimony  as  to  the  manner  in 
which  muniments  of  title  were  kept  in  the 
archives  at  St.  Augustine,  the  court  made  a  de- 
cree confirming  the  four  several  tracts  of  land 
to  the  claimant;  from  which  decree  the  present 
appeal  is  taken. 

On  the  part  of  the  United  States  it  was  con- 
tended that  the  said  decree  ought  to  be  reversed 
on  the  following  grounds: 

1.    That  there  is  not  sufficient  evidence  to 
show  that  Governor  Coppinger  ever  made  the 
alleged  concession  or  grant. 
26*]     *2.    That  if  Governor  Coppinger  made 
such  a  grant,  it  was  made  without  authority. 

8.  That  there  is  no  description  whatever  in 
the  said  pretended  grant,  of  the  lands  alleged 
to  be  granted,  and  no  valid  survey  could  be 
made  so  as  to  sever  any  lands  from  the  public 
domain. 

4.    That  there  is  no  evidence  of  the  surveys. 

The  foregoing  statement,  offered  on  part  of 
the  United  States,  presents  the  facts  of  the  case, 
and  the  objections  to  the  decree  below. 

In  answer  to  the  first,  that  there  is  not  suffi- 
cient evidence  the  grant  was  made,  we  refer  to 
the  case  of  Wiggins  (14  Peters),  which  deter- 
mines that  the  official  certificates  of  the  secre- 
tary Aguilar  was  prima  facie  proof  of  the  exist- 
ence of  the  original  grant  at  the  date  when 
the  copy  was  made,  and  of  its  contents. 

In  this  case,  Alveraz  proves  the  certificate  of 
the  secretary  genuine,  and  that  he  was  in  office 
at  the  date  of  the  certificate.  It  was  in  proof 
that  no  original  could  be  found  in  the  proper 
office  where  it  should  be  on  file.  This  was  suf- 
ficient to  let  in  a  copy;  and  there  being  no 
proof  to  contradict,  or  impair  the  force  of  Ag- 
uilar's  certificate,  the  court  below  properly 
held  that  the  grant  had  been  made  by  Govern- 
or Coppinger. 

To  the  second  objection,  it  is  sufficient  to  say 
— that  the  governor,  as  the  king's  deputy,  was 
the  sole  Judge  of  the  merits  on  which  the  claim 
is  founded,  and  had  undoubted  power  to  re- 
ward the  merits  of  the  grantee;  so  this  court 
has  held  in  many  cases. 

8.  Although  there  is  no  description  of  any 
place  where  the  land' granted  shall  be  located, 
in  the  governor's  decree;  still  it  was  binding  so 
far  as  it  went.  The  Surveyor-General  was  or- 
dered to  survey  the  lands  solicited,  on  places 
vacant,  and  without  injury  to  third  persons. 
The  acts  of  this  subordinate  officer  came  in  aid 
of  the  decree;  he  had  the  authority  conferred 
to  sever  the  land  granted  from  the  public  do- 
main :  had  he  done  so  before  the  24tn  of  Janu- 
ary, 1818,  then  there  could  be  no  doubt  the  gran 
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tee  took  title  to  the  particular  lands;  because,  up 
to  this  date,  all  grants  made  by  the  King  of 
Spain,  in  whatever  form,  are  recognized  as  val- 
id by  the  article  of  the  treaty.  The  difficulty 
in  this  case  is,  that  two  of  the  surveys  were 
made  after  the  24th  of  January,  1818;  and.  did 
the  grant  take  effect  from  the  date  of  the  sur- 
veys, then,  by  the  stipulations  of  the  8th  article. 
*it  would  be  Svoid.  This  question  was  [*27 
first  presented  in  Bibbald't  case  (10  Peters.  831). 
It  was  thought  by  this  court  that  the  8th  arti- 
cle of  the  treaty  operated  on  grants  made  by 
the  governor  after  the  24th  of  January,  1818. 
but  not  on  the  subordinate  acts  of  the  surveyor 
in  giving  effect  to  the  grant;  and  that  surveys 
could  be  made  at  any  time  before  the  change 
of  flags  between  this  government  and  that  of 
Spain.  Still,  had  that  officer  failed  to  make 
the  surveys,  the  grant  would  not  be  binding  on 
this  government.  We  followed  the  case  of 
Sibbem  in  that  of  Clarke  v.  Atkinson,  at  the 
last  term  (16  Peters,  281).  This  construction 
was  given  to  the  8th  article  of  the  treaty,  in  a 
spirit  of  liberality  to  this  description  of  claim- 
ants, who  could  not  be  held  justly  responsible 
for  the  delays  of  the  Surveyor- General;  and  be- 
cause the  incipient  claim,  by  the  governor's  de- 
cree, was  not  cut  off  by  the  treaty.  The 
Surveyor-General  having  executed  the  govern- 
or's decree,  we  are  of  opinion  that  the  surveys 
made  after  the  24th  of  January,  1818,  as  well 
as  those  made  before  that  date,  are  valid.  That 
there  are  several  surveys  is  no  objection  to 
their  validity;  the  decree  in  this  case  obviously 
so  contemplated. 

4.  It  is  objected,  that  no  sufficient  evidence 
is  furnished  by  the  record  that  the  surveys  were 
made.  The  cause  was  first  submitted  to  the 
court  below  in  1884;  then  the  two  surveys 
last  made  were  objected  to  and  admitted  by  the 
court.  The  judge  continued  the  cause  on  his 
own  motion  for  further  proofs,  and  it  stood 
over  on  continuances  until  1840,  when  the 
four  surveys  were  read  without  objection.  We 
think  the  proofs  authorized  the  decree,  and  or- 
der that  it  be  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Superior  .Court 
for  the  District  of  East  Florida,  and  was  argued 
by  counsel;  ou  consideration  whereof,  it  is  now 
here  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  Superior 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  in  all  respects. 

Cfted-6  How.,  «5. 


•J08EPH  W.  WALSH.  Administrator  [»2» 

of  Welliah  Rector,  Deceased, 

t>. 

THE  UNITED  STATES. 

THIS  case  came  up,  by  writ  of  error,  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Missouri. 

On  the  motion  of  the  Attorney-General,  of 
counsel  for  the  defendant  in  error  in  this  cause, 
the  plaintiff  in  error  having  been  three  times 
solemnly  called  by  the  marshal  lo  come  into 
court  and  prosecute  this  writ  of  error  and  fail- 
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ing  to  do  so:  It  is  thereupon  now  here  consid- 
ered, ordered  and  adjudged  by  this  court,  that 
thto  writ  of  error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri  be,  and  the 
same  is  hereby  dismissed. 


WALTER  SMITH,  JOHN  CARTER, 
WILLIAM  8.  NICHOLLS,  kt  al.,  Survi- 
vors of  CuatENT  Smith,  Deceased,  Plaintiffs 
&a  Error,  - 

DENNI8  CONDRY. 

Collision  ta  English  port— righto  of  parties  de- 
termined by  English  statutes— interpretation 
of— measure  of  damages — evidence. 


..  „j  a  collision  of  vessels  occurs  In  an  English 
port,  the  rights  of  the  parties  depend  upon  the 
provWons  of  the  British  statutes  then  In  force ; 
•ad  If  doubts  exist  as  to  their  true  construction, 
this  court  will  adopt  that  which  is  sanctioned  by 
their  own  courts.  , 

By  Hie  BngHsh  statutes  as  interpreted  in  their 
courts,  tbe  master  or  owner  ef  a  vessel,  trading 
to  or  from  the  port  of  Liverpool,  is  not  answera- 
ble for  damages  occasioned  by  the  fault  of  the 
pilot. 

The  actual  damage  sustained  by  the  party  at  the 
time  and  place  ofinjury.  and  not  probable  profits 
st  the  port  of  destination,  ought  to  be  the  meas- 
ure of  value  in  damages,  in  cases  of  collision  as 
well  as  In  eases  of  insurance. 

By  whose  fault  the  accident  happened,  is  a  quee- 
uon  of  fact  for  the  jury,  to  be  decided  by  them 
upon  the  whole  of  the  evidence. 

rllS  came  up,  by  writ  of  error,  from  the  Cir- 
cuit Court  of  the  United  8tates,  for  the  Dis- 
trict of  Columbia,  and  was  argued  at  January 
Term.  1842.  The  court  held  it  under  a  eurta 
adtssare  vult,  and  pronounced  their  decision  at 
tbe  present  term. 

The  facts  in  the  case  were  these: 

The  plaintiffs  in  error,  who  were  also  plaint- 
iffs in  the  court  below,  were  the  owners  of  a 
39*]  vessel  called  the  Francis  Depau,  »which 
was  lying  in  the  port  of  Liverpool,  on  the  15th 
of  February,  1838,  loaded  and  ready  for  sea. 
The  bark  Tasso,  owned  by  the  defendant,  in 
coining  oat  of  the  docks,  ran  foul  of  the  Fran- 
cis Depau  and  occasioned  considerable  damage. 
A  suit  was  brought  in  consequence,  and  upon 
the  trial  the  verdict  of  the  jury  was  for  the  de- 
fendant.   The    following   bills  of  exception 


Norm.— Cofltston— measure  of  damages  for. 

Tbe  general  rule  is  that  In  cases  of  collision, 
which  £  not  willful,  the  owner  of  the  Injured  ves- 
tal to  entitled  to  receive  as  damages  an  -amount 
which  will  place  him  in  the  situation  In  which  he 
would  have  been  but  for  the  collision.  Insurance 
it  not  to  be  deducted.    The  Rhode  Island,  Abb. 


Actual  Injuries  only  are  to  be  compensated.  Hy- 
pothetical or  consequential  damages  are  not  con- 
Sdned.   The  Blossom,  Oloott,  188:  Tbe  Narragan- 

Bat  the  owner  Is  entitled  to  recover  his  entire 
last.  The  Narragansett,  Oloott,  248 ;  The  New  Jer- 
•pt  Oteott.  444. 

Irian  the  vessel  is  lost  by  a  collision  the  measure 
at  ilsiiMMif  to  tbe  full  value  of  the  vessel  and  of 
her  fretah?  The  Ann  Caroline,  2  Wall.,  538:  The 
Bebecea,  Blatchf.  *  H-  817:  The  New  Jersey.  Ol- 
oott, «H:  Tbe  America,  11  Blatchf.,  285. 

What  she  would  have  brought  at  an  ordinary  sale 

How  AMD  1. 


were  taken  by  the  plaintiffs,  upon  which  the 

case  was  brought  up. 
Plaintiffs'  first  bill  of  exceptions: 
In  the  progress  of  this  cause,  the  plaintiffs 

having  offered  evidence  to  prove  that  on  the 

ISth  of  February,  1888,  the  bark  Tasso,  the 

Sroperty  of  defendant,  in  coming  out  of  the 
ock  at  Liverpool,  on  her  wav  to  sea  in  the 
prosecution  of  her  homeward  voyage  to  the 
United  States,  ran  foul  of  and  occasioned  dam- 
age to  the  Francis  Depau,  a  ship  belonging  to 
plaintiffs,  and  inflicted  damage  and  injury  up- 
on the  vessel  of  the  said  plaintiffs;  and  having 
further  given  evidence  tending  to  prove  that 
said  collision  was  the  result  of  unskillful  man- 
agement on  the  part  of  the  Tasso. 

The  defendant  gave  in  evidence  the  statutes 
of  87  Geo.  III.,  ch.  78;  52  Geo.  III.,  ch.  89, 
and  6  Geo.  IV.,  ch.  125;  and  further  proved 
that  there  was  on  board  the  Tasso,  at  the  time 
of  her  moving  from  the  dock  and  until  after 
said  collision,  a  regularly  licensed  pilot  of  said 
port  of  Liverpool;  that  the  said  vessel  was  un- 
der the  management  and  direction  of  said  pilot, 
and  that  the  directions  and  orders  of  said  pilot 
were  followed  and  obeyed  on  board  said  vessel, 
the  Tasso ;  that  the  master  of  the  Tasso  was  not 
on  board  her  during  the  time  of  her  moving 
from  said  dock  into  the  river;  and  that  such 
absence  of  the  master  was  usual  and  customary 
on  Buch  occasions. 

The  defendant,  upon  said  evidence,  prayed 
the  court  to  instruct  the  jury,  that  by  the  true 
construction  of  tbe  statutes  of  Great  Britain 
(87  Geo.  III.,  ch.  78;  52  Geo.  III.,  ch.  89,  and 
the  «  Geo.  IV.,  ch.  125),  produced  on  the  trial, 
the  defendant  is  not  responsible  to  the  plaint- 
iffs in  this  action  for  any  damage  occasioned 
by  the  default,  negligence,  or  unskillfulness  of 
the  pilot  proved  to  have  been  on  board  the  Tas- 
so; which  opinion  the  court  gave  as  prayed,  to 
which  the  plaintiffs,  by  their  counsel,  excepted. 

•Plaintiffs'  second  bill  of  exceptions:    [*80 

In  the  trial  of  this  cause  the  plaintiffs  pro- 
duced a  competent  witness,  and  offered  to  prove 
that  the  ship  of  the  plaintiff,  mentioned  in  the 
declaration,  at  the  time  of  the  injury  complained 
of,  was  loaded  with  salt  and  ready  to  sail  for 
the  Georgetown  market,  and  that  if  the  ship 
had  then  sailed  she  would  in  due  course  have 
arrived  in  Georgetown  (as  was  intended  when 
her  lading  was  taken  in)  in  due  time  for  the 
sale  of  the  cargo  at  the  fishing  season  of  the 
Potomac  River,  when  there  is  a  great  demand 


in  market— not  at  forced  sale.  The  Colorado,  1 
Brown  Adm.,  411;  MoClosky  v.  The  Achilles,  4 
Law  &  Eq.  Reporter,  876. 

And  it  to  proper  to  allow  the  cost  of  raising  the 
sunken  vessel  to  ascertain  the  extent  of  the  loss. 
The  Mary  Eveline,  14  Blatchf.,  487. 

But  where  she  is  injured,  the  measure  of  damages 
is  tbe  sum  necessary  to  restore  tbe  vessel  to  as  good 
condition  as  she  was  at  the  time  of  the  injury.  The 
Catharine  v.  Dickinson,  17  How.,  170;  The  Granite 
State,  8  Wall.,  810,  and  oases  cited  supra. 

Loss  of  use  of  the  vessel  while  making  repairs, 
the  freight  a  vessel  was  earning  less  expenses,  the 
damage  done  to  a  vessel  in  saving  her,  the  salvage 
and  other  necessary  expenses  paid  In  rescuing  the 
vessel  from  the  perils  of  the  collision,  wharfage 
while  repairing,  cost  of  raising  and  clearing  the 
veesol,  loss  of  profits  while  it  was  sunk,  demurrage 
for  time  vessel  Is  repairing,  the  value  of  the  use  of 
the  vessel  while  laid  up  for  repairs,  are  all  items  of 
damage  that  have  been  allowed  In  addition  to  the 
actual  cost  of  repairs.  Williamson  v.  Barrett,  18 
How.,  101;  Afi"g  B.C., 4  McLean,  588;  The  Narra- 
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for  salt;  and  that  the  loss  occasioned  by  the  in- 
jury in  the  delay  of  the  vessel,  preventing  her 
arrival  till  after  the  fishing  season,  as  she  was 
compelled  to  unload  and  take  in  another  cargo 
of  salt,  amounted  to  between  10  and  11  cents 
per  bushel,  making  the  loss  in  the  whole  cargo 
$2,101.20,  and  contended  that  they  should  be 
allowed  to  give  this  evidence  and  to  recover 
damages  for  the  said  loss,  estimating  the  salt 
by  the  price  at  Georgetown  in  the  fishing  sea- 
son when  the  vessel  would  have  arrived. 

But  the  court  refused  to  allow  the  said  evi- 
dence to  be  given  by  the  plaintiffs,  to  which 
the  plaintiffs,  by  their  counsel,  excepted. 

Plaintiffs'  third  bill  of  exceptions: 

And  the  plaintiffs  having,  after  the  forego- 
ing evidence,  farther  offered  evidence  to  prove 
that  it  is  the  usage  of  vessels  coming  out  of  the 
docks  of  Liverpool  into  the  river  to  have  their 
anchors  slung  in  a  tackle  ready  to  be  thrust 
over  the  bows,  and  in  a  situation  to  be  dropped  j 
immediately  on  passing  through  the  lock  con- 
necting the  dock  with  the  basin,  and  before 
passing  from  the  latter  into  the  river;  that  the 
anchor  was  not  put  over  the  bow  nor  attempt- 
ed to  be  so  done  in  the  present  case,  on  board  j 
the  Tasso,  until  this  vessel  had  passed  into  the 
river  and  was  approaching  the  Francis  Depau; 
and  the  defendant  having  offered  in  evidence 
the  deposition  of  Frederick  Lewis  to  prove  that 
the  Tasso,  in  passing  from  the  basin  through 
the  piers  thereof  into  the  river  had  the  said 
vessel  in  check  by  a  hawser  extending  there- 
from to  one  of  the  said  piers,  which  hawser 
parted  as  the  vessel  cleared  the  pier  head,  and 
that  the  fish  pennant  or  tackle  suspending  the 
anchors  of  said  vessel  broke  in  the  attempt  to 
get  them  over  the  bow  of  the  vessel  as  afore- 
said, and  they  thereupon  fell  upon  the  deck  of 
the  vessel;  and  the  plaintiffs  having  further 
offered  evidence  by  the  pilot  of  the  Francis 
81*]  Depau,  to  prove  that  defendant's  *vessel 
appeared  badly  furnished,  and  that  the  mate 
thereof  (the  master  being  absent)  at  the  time, 
declared  that  he  had  not  a  rope  on  board  fit  to 
hang  a  cat. 

And  in  a  further  trial  of  this  cause,  the 
plaintiffs,  after  the  depositions  for  the  plaint- 
iffs and  defendant  were  read,  having  offered 
evidence  to  show  that  in  the  management  of  a 
vessel  when  the  fish  tackle  breaks,  and  it  is 
important  that  the  anchor  should  be  thrown 
out,  that  it  ought  to  be  and  can  be  accomplish- 
ed in  a  short  time  by  fixing  another  rope  by  a 
strop  to  the  anchor  and  heaving  it  over  the1 
bows,  and  that  such  new  fixture  can  be  applied 
in  a  minute  or  two. 


And  the  defendant  having  offered  the  fol- 
lowing prayer: 

"  That  if  the  jury  shall  believe  from  the  evi- 
dence that  the  collision  between  the  Tasso  axd 
the  Francis  Depau  was  occasioned  by  the 
breaking  of  her  hawser  and  fish  tackle,  yet, 
from  the  said  facts,  the  jury  are  not  warranted 
in  inferring  that  the  said  vessel,  the  Tasso,  at 
the  time  of  her  sailing,  was  unseaworthy." 

The  court  gave  the  instruction  as  prayed,  to 
which  the  plaintiffs,  by  their  counsel,  excepted. 
And  the  plaintiffs  then  prayed  the  court  to  in- 
struct the  jury,  that  if  they  believe  from  the 
evidence  that  the  collision  took  place  as  above 
stated,  then  such  breaking  of  the  said  hawser 
and  tackle  is  no  excuse  for  the  collision  on  the 
part  of  the  defendants;  which  the  court  re- 
fused; to  which  refusal  also  the  plaintiffs  ex- 
cepted. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

This  case  arises  from  a  collision  in  the  port 
of  Liverpool,  between  the  bark  Tasso  and  the- 
ship  Francis  Depau,  in  which  the  latter  sus- 
tained considerable  injury.  The  vessels  were 
both  American ;  the  Francis  Depau  being  owned 
by  the  plaintiffs  in  error,  and  the  Tasso  by  the 
defendant. 

It  appears  from  the  evidence,  that  at  the  time 
the  accident  happened,  the  Tasso  was  in  charge 
of  a  regular  pilot,  leaving  the  Prince's  dock  on 
her  homeward  voyage;  and  the  Francis  Depau 
was  at  anchor  in  the  harbor,  laden  with  salt, 
and  ready  to  sail.  And  in  order  to  prove  that 
the  injury  arose  from  the  unskillful  manage- 
ment of  the  Tasso,  the  plaintiffs  offered  in  evi- 
dence that  it  is  the  usage  of  vessels  coming  out 
of  the  docks  of  Liverpool  into  the  river,  to  nave 
their  anchors  slung  in  tackle,  ready  to  be 
•thrust  over  the  bows,  and  in  a  situation  [*32 
to  be  dropped  immediately  on  passing  through 
the  lock  which  connects  the  dock  with  the 
basin,  and  before  passing  from  the  latter  into 
the  river;  and  that  the  anchor  of  the  Tasso  was 
not  put  over  the  bow,  nor  was  it  attempted  to 
be  done,  until  she  had  passed  into  the  river, 
and  was  approaching  the  Francis  Depau. 

The  defendant  then  offered  testimony  to  show 
that  in  passing  from  the  basin,  between  the 
piers  into  the  river,  the  Tasso  was  held  in  check 
by  a  hawser  fastened  to  one  of  the  piers,  but 
that  the  hawser  broke  just  as  the  vessel  cleared 
the  pier  head ;  and  the  pilot  perceiving  that  she 
was  approaching  the  plaintiffs'  ship,  thereupon 
gave  orders  to  get  an  anchor  ready.  The 
anchors  were  accordingly  fixed  as  soon  as  pos- 


gansett,  1  Blatchf.,  211 ;  The  Rhode  Island,  Abb. 
Adm.,  100;  The  Narragansett,  Olcott,  388;  Van- 
tine  v.  The  Lake,  2  Wall.  C.  C,  52;  Swift  v. 
Brownell,  1  Holmes,  487 ;  The  Morning  Star,  4  liisg., 
82;  The  Sunnysidc,  1  Brown  Adm.  415;  The  May- 
Bower,  1  Brown  Adm.,  378:  The  Transit,  4  Hen.,  138; 
The  Favorita,  4  Ben.,  132;  The  Emily,  4  Ben.,  335; 
The  Mayflower,  5  Am.  L.  T.  Rep.,  367;  2  W.  Rob., 
279;  3  W.  Rob.,  283:  1  Wall..  289;  8  McLean,  238;  2 
Hen.  Rep.,  125;  7  Blatchf..  385:  4  Blatehf.,  489;  8 
Duer,  468;  6  Duer,  315,  363;  3  Fost.  <N.  H.),  171;  16 
N.  Y.,  489;  The  Stormless,  1  Low..  153. 

Expected  profits  except  where  accident  was  In- 
tentional or  malicious  are  not  allowed.  The  New- 
hall,  3  Ware,  105. 

But  in  cases  of  willful  and  malicious  collision 
anticipated  profit*  or  a  sum  above  the  actual  dam- 
age may  be  allowed  as  exemplary  damages,  lbii; 
Ralston  v.  The  State  Rights,  Crabbe,  22. 

Stt 


For  the  loss  of  the  cargo  on  board  the  vessel  at 
the  time  of  the  collision  the  measure  of  damages 
is  the  value  of  the  goods  at  tbeplace  of  shipment. 
Smith  v.  Condry,  17  Pet.,  20;  The  Joshua  Barker, 
Abb.  Adm.,  215;  The  Mary  J.  Vaughan,  t  Ben.,  47. 

Cost  of  lading  and  interest  added  from  time  of 
collision.  The  Ocean  Queen,  5  Blatchf.,  488;  Dyer 
v.  Nafl  Nav.  Co.,  24  Int.  Rev.  Rec,  198. 

The  market  price  at  port  of  delivery  may  be 
measure  of  damages  where  It  appears  that  the  col- 
lision prevented  a  delivery.  The  Joshua  Barker, 
Abb.  Adm.,  215. 

Damages  were  allowed  in  the  following  oases 
whloh  were  determined  by  the  peculiar  circum- 
stances of  the  accident :  The  Ann  Caroline.  2  Wall., 
688;  Halderman  v.  Beckwith.4  McLean,  286:  Brady 
v.  The  New  Philadelphia,  19  How.  Pr.,  815;  Nauga- 
tuok  Transportation  Co.  v.  The  Rhode  Island,  6  N. 
T.  Lea;.  Obs.,  108. 
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able,  in  the  manner  that  is  customary  in  going 
oat  of  the  port:  and  an  attempt  was  made  to 
get  one  of  them  over  the  side,  but  the  tackle 
broke,  and  both  anchors  fell  on  deck,  and  the 
ressel  struck  the  Francis  Depau,  and  thereby 
occasioned  the  injury  for  which  this  suit  is 
brought;  that  everything  was  done  on  board 
the  Tasso,  according  to  the  directions  of  the 
pilot,  and  every  effort  made  to  prevent  the  col- 
lision ;  but  that  it  was  blowing  fresh,  and  the 
tide  setting  towards  the  plaintiffs'  ship,  and  the 
Tasso  would  not  mind  her  helm. 

To  rebut  this  testimony,  the  plaintiff  offered 
in  evidence,  by  the  pilotj  that  the  defendant's 
Teasel  appeared  to  be  badly  furnished,  and  that 
at  the  time  the  accident  happened,  the  mate 
who  had  charge  of  her  under  the  pilot  (the 
master  being  absent),  declared  that  he  had  not 
a  rope  on  board  fit  to  hang  a  cat;  and  further 
offered  in  evidence,  that  where  the  fish  tackle 
breaks,  and  it  is  important  that  the  anchor 
should  be  thrown  out,  it  can  be  accomplished 
in  a  minute  or  two,  by  fixing  another  rope  by  a 
strop  to  the  anchor  and  heaving  it  over  the  bows. 

At  the  trial,  several  exceptions  were  taken 
by  the  plaintiffs  to  different  instructions  given 
by  the  court  to  the  jury;  and  the  verdict  and 
judgment  in  the  Circuit  Court  having  been  in 
favor  of  tbe  defendant,  the  case  has  been 
brought  here  for  revision  by  a  writ  of  error 
>oed  out  by  the  plaintiffs.  We  proceed  to  ex- 
amine tbe  directions  excepted  to,  in  the  order 
in  which  they  appear  in  the  record. 

Upon  the  evidence  above  stated,  the  defend- 
ant asked  tbe  court  to  instruct  the  jury  that 
under  the  statutes  of  Great  Britain,  ot  the  37 
33»]  '(too.  III.,  ch.  78;  52  Geo.  in.,  ch.  39, 
sad  6th  of  Geo.  IV.,  ch.  125,  the  defendant 
was  not  responsible  for  any  damage  occasioned 
by  the  default,  negligence,  or  unskillfulness  of 
the  pilot.  The  court  gave  this  instruction, 
ud  that  is  the  subject  of  the  first  exception. 

The  collision  having  taken  place  in  the  poi 
of  Liverpool,  the  rights  of  the  parties  de] 
upon  the  provisions  of  the  British  stat 
then  in  force;  and  if  doubts  exist  as  to,, 
true  construction,  we  must  of  course  i 
that  which  is  sanctioned  by  their  own  com 

The  52  Geo.  III.,  mentioned  in  this  excep- 
tion, is  a  general  act  for  the  regulation  of  pilots 
and  pilotage,  within  the  limits' specified  in  the 
law.  and  requires  the  masters  of  vessels  under 
i  certain  penalty  to  take  a  pilot,  and  provides 
that  no  owner  or  master  shall  be  answerable 
for  any  low  or  damage,  nor  be  prevented  from 
recovering  on  any  contract  of  insurance,  by 
reason  of  any  default,  or  neglect  on  the  part  of 
the  pilot.  But  this  statute  did  not  repeal  the 
previous  one  of  37  Geo.  III.,  for  the  regulation 
nf  pilots  conducting  ships  into  and  out  of  the 
port  of  Liverpool ;  and  the  last-mentioned  law 
required  the  master  to  pay  full  pilotage  to  the 
first  who  should  offer  his  services,  whether  he 
wis  employed  or  not.  This  act  did  not,  how- 
ever, impose  any  penalty  for  refusal;  and  con- 
tained no  clause  exempting  the  master  and 
owner  from  liability  for  loss  or  damage  arising 
from  the  default  of  the  pilot,  where  one  was 
taken  on  board. 

Upon  these  acts  of  Parliament,  the  Court  of 
Erne's  Bench  held,  in  the  case  of  Caruther*  v. 
Sf&beOtam  (4  Maule  &  Selw.,77),  that  the 
matter  or  owner  of  a  vessel  trading  to  and 
Howasuj  1. 


from  the  port  of  Liverpool,  was  not  answera- 
ble for  damages  occasioned  by  the  fault  of  the 
pilot.  But  in  the  case  of  the  Attorney  General 
v.  Case  (3  Price,  302),  the  same  question  was 
discussed  in  the  argument  before  the  Court  of 
Exchequer,  and  it  appears  to  have  been  the 
opinion  of  that  court,  that  the  master  and 
owner  were  liable  in  the  same  manner  as  if  the 
pilot  had  not  been  on  board. 

The  question,  it  is  trte,  did  not  necessarily 
arise  in  the  last-mentioned  case,  for  the  vessel 
was  at  anchor  in  the  River  Mersey  when  tbe 
disaster  happened ;  and  a  vessel  at  anchor  was 
not  bound  to  have  a  pilot  on  board.  If  in  that 
situation  the  master  thought  proper  to  employ 
one.  the  pilot  was  undoubtedly  his  agent,  and 
consequently  he  was  responsible  for  his  acts. 
But  in  'deciding  the  case,  the  court  ex-  [*34 
pressed  their  opinions  on  the  two  statutes  of 
Geo.  III.,  before  mentioned,  in  cases  where 
pilots  were  required  to  be  on  board;  and  held 
that  the  provisions  of  the  52  Geo.  III.,  exempt- 
ing masters  and  owners  from  liability,  did  not 
extend  to  cases  embraced  by  the  local  pilot  act 
for  Liverpool, and  strongly  intimated  that  there 
was  a  distinction  between  the  obligation  to  take 
a  pilot  under  a  penalty,  and  the  obligation  to 
pay  full  pilotage  to  the  first  that  offered, 
whether  he  was  taken  or  not. 

Since  these  decisions  were  made  in  the 
King's  Bench  and  Exchequer,  the  87th  Geo. 
III.  has  been  repealed  by  the  5th  of  Geo.  IV., 
and  the  52  Geo.  III.  has  been  repealed  by  the 
genera]  pilot  act  of  the  6th  of  Geo.  IV. ;  and 
these  two  statutes  of  Geo.  IV.  were  the  laws  in 
force  at  the  time  of  the  collision  in  question.  But 
although  some  changes  were  made  in  the  Liver- 
pool pilot  act  in  the  first  mentioned  slatute.and 
in  the  general  pilot  law  by  the  second,  yet  in  re- 
gard to  the  subject  now  under  consideration, 
these  two  statutes  are  the  same  in  substance  with 
the  preceding  ones  which  they  respectively  re- 
pealed ;  and  the  adjudged  cases  above  mentioned 
apply  with  the  same  force  to  the  question 
before  us,  as  if  they  had  been  made  since  the 
passage  of  the  acts  of  Geo.  IV. 

In  determining,  however,  the  true  construc- 
tion of  these  acts  of  Parliament,  we  are  not  left 
to  decide  between  the  conflicting  opinions  of 
the  King's  Bench  and  Court  oi  Exchequer. 
The  same  question  has  since,  on  more  than  one 
occasion,  arisen  in  the  British  Court  of  Ad- 
miralty, and  the  decision  in  the  King's  Bench 
has  been  constantly  sustained;  and  we  presume 
it  is  now  regarded  as  the  settled  construction 
of  these  pilot  acts.  (Abb.  on  Ship.,  Shee's  edi- 
tion, 184.  n.  z. ;  The  Maria,  1  Rob.  New  Ad- 
miralty Reports,  95;  The  Protector,  1  Rob. 
New  Adm.  Rep.,  45;  The  Diana,  1  Rob.  New 
Adm.  Rep.)  We  think,  therefore,  that  the 
Circuit  Court  was  right  in  the  first  instruction 
given  to  the  jury. 

The  second  also  is  free  from  objection.  The 
question  there  was  as  to  the  rule  of  damages  in 
case  the  plaintiffs  should  show  themselves  enti- 
tled to  a  verdict.  They  offered  to  prove  that 
if  the  ship  had  not  been  prevented  from  sailing 
by  the  injury  complained  of,  she  would  in  due 
course  have  arrived  in  Georgetown  (as  was  in- 
tended when  the  lading  was  taken  in)  in  time 
for  the  sale  of  her  cargo  at  the  fishing  season 
in  the  Potomac  River,  when  *there  is  a  [*8B 
I  great  demand  for  salt;  that  the  injury  delayed 
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her,  and  prevented  her  arrival  until  the  season 
was  over,  and  thereby  made  a  difference  of  ten 
or  eleven  cents  per  bushel  in  the  value  of  the 
salt  at  her  home  port,  and  occasioned  a  loss 
upon  the  cargo  of  $8,101.20.  The  defendant 
objected  to  this  testimony ,  and  the  court  refused 
to  admit  it. 

It  has  been  repeatedly  decided  in  cases  of  in- 
surance, that  the  insured  cannot  recover  for  the 
loss  of  probable  pronto  at  the  port  of  destina- 
tion, and  that  the  value  of  the  goods  at  the 
place  of  shipment  is  the  measure  of  compensa- 
tion. There  can  be  no  good  reason  for  estab- 
lishing a  different  rule  in  cases  of  loss  by  col- 
lision. It  is  the  actual  damage  sustained  by  the 
party  at  the  time  and  place  of  the  injury  that 
is  the  measure  of  damages. 

The  third  and  last  exception  was  taken  to  an 
instruction  given  upon  the  prayer  of  die  de- 
fondant,  and  also  to  the  refusal  of  the  court  to 
give  a  direction  asked  for  by  the  plaintiffs. 
The  defendant  prayed  the  court  to  instruct  the 
jury,  that  if  they  believed  that  the  collision 
was  occasioned  by  the  breaking  of  the  hawser 
and  fish  tackle,  yet  from  those  facts  thejury 
were  not  warranted  in  inferring  that  the  Tasso 
at  the  time  of  her  sailing  was  unseaworthy; 
which  direction  the  court  gave.  And  there- 
upon the  plaintiff  prayed  the  court  to  instruct 
the  jury,  that  if  they  believed  the  collision  took 

Elace  as  above  stated,  then  such  breaking  of  the 
awser  and  tackle  is  no  excuse  for  it  on  the 
part  of  the  defendant;  and  this  direction  the 
court  refused  to  give. 

Now,  these  two  prayers  involve  the  same 
principles,  and  are  both  liable  to  the  same  ob- 
jections. By  whose  fault  the  accident  hap- 
pened was  a  question  of  fact  to  be  decided  by 
the  lury  upon  the  whole  evidence  before  them. 
And  the  error  in  the  prayer  on  the  part  of  the 
plaintiffs,  as  well  as  that  offered  by  the  defend- 
ant, consists  in  this,  that  it  sought  to  withdraw 
from  the  jury  the  decision  of  the  faet,  and 
asked  the  court  to  instruct  them,  as  a  matter  of 
law,  upon  the  sufficiency  or  insufficiency  of 
certain  evidence  offered  to  prove  it;  and  both 
prayers  are  still  more  objectionable  because 
each  of  them  asks  the  instruction  upon  a  part 
only  of  the  testimony,  leaving  out  of  view 
various  other  portions  of  it  which  the  jury 
were  bound  to  consider  in  forming  their  ver- 
dict. If  the  collision  was  the  fault  of  the  pilot 
alone,  then' the  owners  of  the  Tasso  are  not 
36*]  answerable.  But  if  it  was  altogether  *or 
in  part  caused  by  the  misconduct,  negligence, 
or  unskillf  ulness  of  the  master  or  mariners,  the 
owner  is  liable.  And  if  the  equipments  and 
tackle  were  in  this  case  insufficient,  and  not 
as  strong  and  safe  as  those  ordinarily  used  for 
such  vessels  in  such  cases,  and  thereby  ren- 
dered the  care  and  skill  of  the  pilot  unavailing, 
it  was  undoubtedly  the  fault  of  the  master 
or  owner;  and  is  equally  inexcusable  as  the 
omission  to  provide  a  competent  crew.  And  it 
was  for  the  jury  upon  the  whole  evidence  to 
say  whether  it  was  the  result  of  accident,  aris- 
ing from  strong  wind  and  tide,  against  which 
ordinary  skill  and  care  could  not  have  guarded ; 
or  the  fault  of  the  pilot ;  or  the  misconduct, 
negligence,  or  unskillf  ulness  of  the  crew ;  or  the 
insufficiency  of  the  hawser,  ropes,  or  equip- 
ments with  which  the  vessel  was  furnished. 
In  the  two  first  instances  the  owner  of  the 
S8 


Tasso  is  not  answerable;  in  the  two  latter  he 
is.  The  court,  therefore,  were  right  in  refus- 
ing the  direction  asked  for  by  the  plaintiffs, 
but  erred  in  giving  the  one  before  mentioned 
at  the  request  of  the  defendants. 

And  for  this  reaton  the  judgment  of  the  Cir- 
cuit Court  mutt  be  reverted. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed  with  costs;  and  that  this  cause 
be.  and  the  fame  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a 
venire  faciat  de  novo. 

Clted-6 How,.  600,  MB; «  How.,  486;  18  How.,  118 ; 
M  How.,  638;  7  Wall.,  M,  70;  8  Wall,  81 ;  1  CUff.,  848 : 
SBlss.,  27:4  Bias.,  78:  Abb.  Adm.,  103.  104,  807:2 
Curt.,  78:1  Bond.  113:8  Ben.,  60;  7  Ben.,  125,  128- 
132; 6  McLean,  188;  S  Blatchf.,  494;  1  Brown,  180- 
183,380,  881. 


•RICHARD  B.  ALEXANDER,  Plaint-  [#37 

iff  in  Error, 

v. 

M08E8  GRAHAM,  Defendant  in  Error. 

rf  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  in  and 
for  the  County  of  Washington. 

The  plaintiff  in  error  having  filed  an  order  in 
writing,  directing  the  clerk  to  dismiss  this  suit, 
it  is  thereupon  now  here  considered,  ordered 
and  adjudged  by  this  court,  that  this  writ  of 
error  be,  and  the  same  is  hereby  dismissed  with 
costs. 


EE  OF  JOHN  MERCER,  and  MARY 
TT  MERCER,  His  Wife,  Plaintiff*  in 

WILLIAN  CARY  SELDEN,  Defendant. 

Ejectment —  Virginia  itatute  of  limitation*— ad- 
vene pottemon — ditabiUties  of  infant  and  feme 
covert — tenancy  by  court t^y  mutt  arite  from 
actual  teuin  during  coverture. 

The  statute  of  limitation  of  Virginia,  passed  In 
1786,  barred  the  right  of  entry,  unless  suit  was 
brought  within  twenty  years  next  after  the  cause 
of  action  accrued.  The  savings  are  infancy,  cover- 
ture, Ac.,  and  such  persons  are  barred  if  they  do 
not  bring  their  action  within  ten  years  next  after 
their  disabilities  shall  be  removed. 

The  circumstances  under  which  the  defendant 
held  In  this  particular  case,  constitute  an  adverse 

DOflflCASiot) 

Disabilities  which  bring  a  person  within  the  ex- 
ceptions of  the  statute  cannot  be  piled  one  upon 


Notb.— At  to  advene  pemettinn,  and  requitUe*  of, 
see  note  to  ftloard  v.  Williams,  7  Wheat.,  SB. 

That  mortgaoeor't  possession  it  not  advene,  see 
to  Hlgginson  v.  Mein,  4  Cranoh,  415. 

The  occupancy  neeemary  to  constitute  advene  vos- 
tettton.    See  note  to  Kwlng  v.  Bennett,  11  Pet.,  a. 

Tenancy  bv  the  curtety.xohat  tetttn  itnecettary  for, 
and  <n  what  land*. 

Tenancy  by  the  curtesy  Is  an  estate  for  life,  cre- 
ated by  the  act  of  law.    When  a  man  marries  a 
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'  but  a  party,  claiming-  the  benefit  of  a 
proviso,  can  only  avail  himself  of  the  disability  ex- 
isting when  the  right  of  action  first  accrued. 

The  general  rule  of  law  is,  that  there  must  be  an 
eatry  during;  coverture,  to  enable  the  husband  to 
claim  a  tenancy  by  the  courtesy. 

THIS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia. 

The  facts  in  the  case  are  stated  in  the  com- 
mencement of  the  opinion  of  the  court,  which 
the  reader  is  requested  to  turn  to  and  peruse, 
before  referring  to  the  sketch  of  the  arguments 
of  counsel. 

The  decision  of  the  court  being  made  to  rest 
entirely  upon  the  statute  of  limitations,  all 
(base  branches  of  the  argument  relating  to  the 
38*]  'invalidity  of  the  deed  from  Selden  and 
wife  to  Dr.  Mackay,  on  account  of  Its  having 
been  read  to  her,  and  of  a  defect  in  its  acknowl- 
edgment, are  omitted. 

Mr.  Whipple  and  Mr.  Walter  Jane*  for  the 
plaintiffs. 

Mr.  Chapman  Johnson  for  defendant 

On  the  part  of  the  plaintiffs,  it  was  argued: 
1.  That  Mrs.  Swarm  and  her  children  were 
within  the  express  exceptions  of  the  statute; 
under  the  double  disability  of  infancy  and 
coverture. 

2.  That  no  disseisin  or  adverse  possession  is 
operated  by  any  length  of  continued  possession, 
however  hostile  may  be  the  new  pretense  of 
title  under  which  possession  is  held  over,  if  the 
possession  were  not  tortious  at  its  inception,  but 
m  subordination  to  or  consistent  with  the  true 
title. 

S.  That  this  is  especially  true  where  a  hus- 
band, who  having  rightfully  come  into  posses- 
sion jure  uxoris,  holds  out  possession  against 
her  heir  after  descent  cast  by  her  death;  how- 
ever hostile  the  claim  and  strong  the  color  of 
exclusive  title  asserted  for  himself;  and  though 
the  heir  be  tut  juris,  and  in  no  nearer  relation 
to  husband  and  wife  than  simply  as  her  heir-at- 
hw. 

4.  That  the  intrusion,  even  of  a  mere  stranger, 
on  lands  descended  to  an  infant,  constitutes  the 
mtroder,  ipso  facto,  a  fiduciary  possessor,  quasi 


guardian,  subject  both  at  law  and  in  equity  to 
all  the  duties  and  liabilities  of  such  fiduciary 
possessor,  and  utterly  incapable  of  converting 
his  fiduciary  possession  into  a  disseisin  or  ad- 
verse possession. 

•  5.  Multo  fortiore,  when,  as  in  this  case,  the 
heirs  were  not  only  infants,  but  united  in  their 
persons  all  the  relations  of  his  step-children,  of 
co-heirs  to  his  wife,  and  his  wards;  when  the 
guardian  care  and  conservation  of  all  their 
rights  of  property  and  of  possession  had  de- 
volved, as  a  strict  legal  duty,  on  him,  ex  officio. 

6.  That  the  right  of  action  had  never  accrued 
when  the  infants  had  a  right  to  sue,  being 
restrained  either  by  coverture  or  a  tenancy  by 
the  courtesy. 

On  the  part  of  the  defendant,  it  was  argued, 
that  none  of  the  exceptions  in  the  statute  have 
any  application  to  this  case, but  those  in  favor  of 
infants  and  femes  covert.  The  right  of  entry 
of  Mrs.  Mercer's  mother,  and  of  her  uncle, 
John  Page,  accrued  at  the  death  of  Mrs.  Selden , 
in  1787 ;  or,  at  the  latest,  accrued  to  *John  [*39 
Page  when  he  attained  full  age,  prior  to  1792, 
and  to  Mrs.  Swann  when  she  was  married,  in 
April,  1704. 

First,  as  to  John  Page. 

His  disability  of  infancy  being  removed,  and 
the  guardianship  account  being  settled  in  1793, 
his  right  of  entry,  if  any  remained  to  him,  cer- 
tainly accrued  as  early  as  the  21st  of  Decem- 
ber, 1792,  when  he  was  under  no  disability, 
and  so  he  remained  until  his  death  in  the  year 
1800. 

The  statute  having  begun  to  run  against  him 
in  his  lifetime,  runs  over  all  subsequent  dis- 
abilities. (Adams  on  Ejectment,  59;  2  Preston 
on  Abstracts,  889;  Blanchard  on  Limitations, 
19,  in  the  first  vol.  of  the  Law  Library,  10; 
Jackson,  dem.  Golden,  v.  Moore,  18  Johns.,  518; 
Jackson,  dem.  Livingston,  v.  Bobbins,  15  Johns. , 
169;  Fibthugh  v.  Anderson,  2  Hen.  &  Muni. 
806;  Hudson  v.  Hudson's  Adm.,  6  Munf.,  855; 
Parson  v.  McCracken,  9  Leigh.,  601,  507.) 

Second,  as  to  Mrs.  Swann. 

Her  right  of  entry  accrued  either  when  she 
was  an  infant  and  unmarried  at  the  death  of  her 


woman,  seized,  at  any  time  during'  the  coverture, 
of  an  estate  of  inheritance,  in  severalty,  in  eopar- 
eeaary.  or  in  common,  and  hath  issue  by  her  bora 
alive,  during"  the  life  of  the  mother,  and  which 
aught  by  possibility  inherit  the  fame  estate  as  heir 
•o  the  wife,  and  the  wife  dies  in  the  lifetime  of  the 
ssaband.  he  holds  the  land  during-  his  life.  4  Kent's 
Coss,  87:  Litt.,  sec.  35,  53:  Co.  Lilt.,  29,  b. ;  Paine's 
Case,  8  Co.,  34;  Barker  v.  Barker,  3  Sim.,  349;  2 
Birr.  Com..  138 :  Marsellls  v.  Thallmcr.  2  Paige,  35. 
Four  things  are  requisite  to  an  estate  by  the  curte- 

arix..  marriage,  actual  seizin  of  the  wife,  issue,  and 
ttb  of  the  wife.  The  law  vests  the  estate  in  the 
husband  Immediately  on  the  death  of  the  wife, 
without  entry.  His  estate  is  initiate  on  issue  had, 
and  consummate  on  the  death  of  the  wife.  3  Kent's 
Cool,  28. 

be  wlfcaccording  to  the  English  law,  must  have 

Jd  infract,  and  in  deed,  and  not  merely  of 

i  law  of  an  estate  of  inheritance,  to  entitle 

and  to  his  curtesy.  Co.  Litt.,  39,  a. ;  Tayloe 

,10  Barb.  N.  Y.,  388;  4  Kent's  Com.,  29;  5 

.  71,  S8:  13  Johns.,  2U0;  IB  Johns.,  90;  3  Atk., 

•":  Cruise  Dig.,  ch.  3,  sec.  12- Hi ;  23  Piek.|80 ;  7  Mass., 

mi;  5  N.  II.,  469;  1  Barb.,  505;  1  Paige. 

«t;  i  Paige.  161 :  1  Barb.  Ch.,  598. 

Tbt  circumstances  of  this  country  have  Justly  re- 
quired some  qualification  of  the  strict  letter  of  the 
rule  relative  to  a  seisin  in  fact  by  the  wife ;  and  if 
she  be  owner  of  waste  uncultivated  lands,  not  held 
adversely,  she  is  deemed  seized  in  fact,  so  as  to  cn- 
Wls  her  husband  to  his  right  of  curtesy.    Adair  v. 

Howard  1. 
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Lott,3  Hill.  182;  Pond  v.  Bergh,  10  Paige,  140,  154; 
Jackson  v.  Selllck,  8  Johns.,  262 ;  Clay  v.  White,  1 
Munf.,  162:  Green  v,  Liter,  8  Cranch,  249;  Davis  V. 
Mason,  1  Pet.,  503;  Smoot.v.  Lecatt,  1  Stew.  Ala., 
590;  McConry  v.  King,  3  Humph.  Tenn.,  367. 

The  wife  must  have  such  seisin  as  will  enable  her 
issue  to  inherit;  and  therefore,  if  she  claims  by 
descent  or  devise,  and  dies  before  entry,  the  inher- 
itance will  go,  not  to  iter  heir,  but  the  heir  of  the 
person  last  seized,  and  *the  husband  will  not  have 
his  curtesy.  Jackson  v.  Johnson,  5  Cow.,  74 ;  Adair 
v.  Lott,  3  Hill.  183;  4  Kent's  Com.,  30. 

It  is  sufficient  for  the  claim  of  curtesy  that  the 
wife  had  title  to  the  land,  though  she  was  not  actu- 
ally seized,  nor  deemed  to  be  so.  Bush  v.  Bradley, 
4  Day,  398 ;  Kline  v.  Beebe,  6  Conn.,  495 ;  DeGrey  v. 
Kichardson,  3  Atk..  469;  Sterling  v.  Penlington,  7 
Viner,  149,  pi.  11 ;  Ellsworth  v.  Cook,  8  Paige,  643. 

The  husband  is  tenant  by  the  curtesy  if  the  wife 
has  an  equitable  estate  of  inheritance,  notwith- 
standing tne  rents  and  profits  are  to  be  paid  to  her 
separate  use  during  the  coverture.  So  where  she 
has  a  seizin  in  equity  as  a  wxtui  que  trust.  Watts  v. 
Ball,  1  P.  Wins.,  i08 ;  1  Sumn..  128 ;  Bennett  v.  Davis, 
2  P.  Wms..  316;  Cochran  v.  O'Hem,  5  Watts.,  113; 
Vrooman  v.  Shepherd,  14  Barb..  441.  See  Moore  V. 
Webster,  3  L.  K.  Eq.,  267;  35  L.  J.  Chanc.,  549;  15  L. 
J.  N.  8..  400. 

But  the  husband  of  a  mortgagee  in  fee  is  not  en- 
titled to  his  curtesy,  though  the  estate  becomes 
absolute  at  law,  unless  there  has  been  a  foreclose- 
ure.  or  unless  the  mortgage  has  subsisted  so  long  a 
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mother,  or  when  she  was  both  an  infant  and  a 
married  woman,  in  April,  1704.  Her  disability 
of  infancy  ceased  a  few  months  after  her  mar- 
riage, and  her  disability  of  coverture  ceased  at 
her  death,  in  1812.  But  so  far  as  regards  her 
daughter,  Mrs.  Mercer,  there  has  been  a  suces- 
sion  of  disabilities  from  the  death  of  Mrs.  Sel- 
den  to  the  present  day. 

Can  these  disabilities  be  united  so  as  to  con- 
tinue her  protection? 

The  authorities  relied  upon  to  maintain  the 
power  of  tacking  disabilities,  are  Blanchard 
on  Lim.,  19.  20,  in  Law  Library,  10.  11;  2 
Preston  on  Abstracts,  340;  CottereU  v.  Dutlon, 
(4  Taunton,  826).  But  even  Blanchard's  opin- 
ion is,  that  successive  disabilities  in  different 
persons  cannot  be  connected;  and  Preston 
states  that  the  later  decisions  are,  that  suc- 
cessive disabilities  cannot  be  united  (2  vol., 
p.  841);  and  the  following  authorities  prove 
that  they  cannot:  Adams  on  Ejectment,  00: 
6  East,  80;  approved  in  Toinon  v.  Kaye  (8 
Broderip  &  Bingham.223),  decided  in  Common 
Pleas,  in  1822;  Eager  and  wife  v.  Common- 
wealth (4  Mass. ,  182),  Griswold  v.  BuMer  (8  Conn. 
Rep..  227).  Floyd  v.  Johnson  (2  Littel,  114), 
Clays  Heirs  v.  MiUer(Z  Monroe,  148),  Thomp- 
son v.  Smith  (7  Serg.  &  Rawle,  209),  Demarest 
40*]  et  *ux.  v.  Wmkoop  (3  Johnson's  Ch. 
Rep.,  129),  Jackson  v.  Wheat  {IB  Johns.,  40), 
Jackson  v.  Johnson  (5  Cowen,  74),  Bradstreetv. 
Clarke  (12  Wendell,  «02),  Doe,  dern.  Lewis,  v. 
BarksdaUQl  Brock.,  436),  Parsons  v.  McCraeken 
(9  Leigh,  495).  In  the  last  case  Judge  Parker 
cites  the  case  of  Swann  v.tklden.as  authority  for 
the  same  proposition,  it  having  been  recognized 
by  Judges  Cabell  and  Brockcnborough. 

If  the  plaintiffs  are  not  within  the  exceptions 
to  the  statute,  then  the  question  is.  whether, 
supposing  them  to  be  under  no  disability,  they 
are  within  the  principle  of  the  statute;  or,  in 
other  words,  has  there  been  an  actual  adversary 
possession  in  the  defendant,  and  those  under 
whom  he  claims,  for  fifteen  years  before  bring- 
ing this  suit? 

Here  it  must  be  remembered  that  we  are  try- 
ing this  question,  not  upon  the  testimony  of 


Witnesses,  not  upon  the  evidence  of  facts  from 
which  other  facts  may  be  inferred,  but  upon  a 
special  verdict  finding  all  the  facts,  and  leaving 
to  the  decision  of  the  court  the  naked  question, 
of  law,  whether  these  facts  constitute  a  posses- 
sion which  the  statute  of  limitations  will  pro- 
tect.  In  Bradstreet  v.  Huntingdon  (5  Peters. 
402).  it  is  said,  "  Adverse  possession  is  a  legal 
idea,  admits  of  a  legal  definition,  and  is  there- 
fore a  question  of  law." 

Taylor,  dem.  Atkins.v.  Horde (1  Burrow,  60), 
was  upon  a  special  verdict  finding  the  facts, 
and  referring  the  law  to  the  court;  and  in  that 
case  it  being  ascertained  that  the  plaintiff's 
right  of  action  had  accrued  more  than  twenty 
years  before  the  bringing  of  the  suit,  he  was. 
regarded  as  having  the  onus  thrown  upon  him 
of  showing  why  he  had  not  sooner  entered. 
This  case  is  reported  also  in  Cowper,  680,  and 
6  Brown's  P.  C,  683;  it  is  also  stated  in  8 
Cruise's  Dig.,  title  81,  ch.  2  and  83. 

In  this  case  {Taylor  v.  Horde),  the  verdict 
did  not  find  that  the  possession  was  adversary  ; 
but  it  found  the  facts  upon  which  the  court 
pronounced  that  the  plaintiff's  title  was  barred 
by  the  statute.  The  case  seems  to  have  been 
briefly  this.  There  was  tenant  in  tail  with 
power  to  make  leases  for  lives,  and  with  remain- 
der in  tail  to  the  right  heirs  of  the  grantor.  The 
tenant  in  tail  made  leases  for  three  lives,  and 
afterwards  suffered  a  common  recovery  with  a. 
view  of  barring  the  entail,  and  cutting  off  the 
remainders  limited  thereupon.  The  person 
entitled  to  the  remainder  *in  fee  died.  [*41 
having  devised  it  to  the  lessor  of  the  plaintiff. 
The  tenant  in  tail  afterwards  died  in  the  year 
1711  without  issue,  and  his  heir,  claiming  un- 
der the  common  recovery,  entered,  and  he  and 
those  claiming  under  him  continued  to  hold  the 
land  till  the  year  1768.  The  survivor  of  the  three- 
lessees  for  life  died  in  1752,  and  then  the  deviaee- 
of  the  remainderman  in  fee  entered  and  made 
the  lease  on  which  the  action  was  brought.  The 
defendants  defended  themselves  upon  two- 
grounds:  1st.  That  the  common  recovery  had 
barred  the  remainder  in  fee;  and  2d.  That  if 
it  had  not,  the  statute  of  limitations  had  barred 


time  as  to  create  a  bar  to  the  redemption.  Chaplin  : 
v.  Chaplin,  7  Vfner,  166,  pi.  33;  2  Ves.,  Jun.,  483;  *  I 
Kent's  Com..  32.  , 

Though  the  wife's  dower  be  lost  by  her  aduHery,  I 
no  such  mlsoonduot  on  the  part  of  the  husband  ' 
will  work  a  forfeiture  of  his  curtesy;  nor  will  any  j 
forfeiture  of  estate  by  the  wife  defeat  the  our-  ' 
tesy.  Buckworth  v.  Thrikell,  3  Bos.  &  Pull.,  682,  | 
note;  Butler's  note  170  toCo.  Lltt.,  241,  a ;  Koper  | 
on  Husb.  and  wife,  36, 37: 3  Weston  on  A  bat.  of  Title, 
DM,  885 ;  Park  on  Dower,  172, 186 ;  4  Rent's  Coin.,  84. 

When  the  estate  by  the  curtesy  is  once  vested  in 
the  husband,  it  becomes  liable  to  his  debts,  and  can- 
not be  devested  by  his  disclaimer.  Watsou  v.  Wat- 
son, 13  Conn.,  82. 

The  creditors  have  a  right  to  sell  the  same  on  ex- 
ecution at  law.  Lessee  or  Canby  v.  Porter,  12  Ohio, 
79. 

A  voluntary  settlement  of  that  curtesy  upon  the 
wife  by  the  husband,  is  void  as  to  his  creditors.  \ 
Vanduzer  v.  Vanduzer,  6  Paige,  386;   Wlokes  v. 
Clarke,  8  Paige,  161.  I 

A  common  law  seizin  In  fact  was  necessary,  dur-  | 
ing  the  life  of  the  wife,  to  enable  the  husband  to 
claim  as  tenant  by  the  curtesy.    Barr  v.  Galloway,  I 
1  McLean,  478. 

In  general,  there  must  be  an  entry  on  the  land  of  ! 
the  wife  by  the  husband,  to  enable  him  to  claim  as 
tenant  by  curtesy.    Mercer  v.  Seldon,  17  Pot.,  61,  > 
and  supra.  , 

An  actual  entry,  pedis  pnssessio,  by  the  husband  or 
wife,  during  coverture,  Is  not  necessary  to  create  a  i 

40 


tenancy  by  curtesy.  7  Wheat.,  27 ;  Buckley  v,  Buck- 
ley, II  Barb..  43,  65. 

And  no  entry  on  wild  lands  Is  necessary.  Davis 
v.  Mason,  1  Pet.,  603;  Barr  v.  Galloway,  1  McLean, 
476. 

A  right  of  entry  sufficient,  whore  no  adverse  pos- 
session exists.    Davis  v.  Mason,  1  Pet.,  608. 

A  husband  has  curtesy  of  trust,  as  well  as- 
legal  estates ;  of  equity  of  redemption  of  a  con- 
tingent use,  or  of  money  to  be  laid  out  in  land. 
Glib.  Uses  and  Trusts,  2  Vera.,  836;  1  P.  W.,  108  5 
1  Atk.,  606;  Hobison  v.  Codman,  1  8umn.,  121; 
Duuscombe  v.  Dunscombe,  1  Johns.  Ch..  608:  2r 
Cow.,  439;  Stoddard  v.  Gibbs,  1  8umn.,  263;  Sweot- 
opple  v.  Bindon,  2  Term,  836;  Watts  v.  Bali,  1  P. 
Wms.,  108 ;  Chaplin  v.  Chaplin, 3  P.  Wmst.  229;  Cash- 
borne  v.  Scarf,  1  Atk.,  893;  Cunningham  v.  Moody,. 
1  Ves.,  174 ;  Dodson  v.  Hay,  8  Bro.  C.  C,  404. 

The  husband  Is  tenant  by  the  ourtesy  of  a  veettrd 
remainder  in  fee.  young  v.  Langbein,  7  Hun.  N. 
Y..  181. 

In  order  to  give  the  husband  a  right  of  curtesy, 
the  wife  must  be  seized  in  fact  of  the  premises. 
Gibbs  v.  Ksty,  22  Hun.  N.  Y.,  268. 

Aotual  seisin,  or,  at  least,  a  right  of  possession, 
in  the  wife  during  coverture,  Is  In  general  neces- 
sary to  support  a  tenancy  by  the  curtesy.  Fergu- 
son v.  Tweedy,  43  N.  Y.,  543. 

In  New  York,  tenancy  by  the  curtesy  is  not  af- 
fected by  the  enabling  act,  in  ref orence  to  married 
women,  passed  in  1848,  or  amendments  thereto,  of 
1849.  Zimmerman  v.  Schoenf  eldt,  8  Hun.,  N.  Y.,  648. 

HOW  ABO  1. 
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the  entry  of  the  plaintiff.  The  plaintiff  insisted 
that  the  common  recovery  was  void  for  want 
of  a  proper  tenant  to  the  praeipe.  and  so  the 
court  held.  The  plaintiff  also  insisted  that  his 
right  of  action  did  not  accrue  till  the  death  of 
the  surviving  lessee  for  life,  so  that  there  was 
no  bar  of  his  entry;  but  the  court  held  that  the 
lease  for  lives  was  void,  so  that  the  plaintiff's 
right  of  entry  accrued  in  1711,  and  was  barred 
by  the  statute.  This  judgment  of  King's  Bench 
was  affirmed  in  House  of  Lords. 

La  TrvmboU  v.  Jackson  (8  Cowen,  589)  was 
also  a  case  of  a  special  verdict, finding  the  facts, 
which  the  court  held  to  amount  to  an  adverse 
pome  anion.  The  facts  which,  in  the  opinion  of 
the  court,  constituted  an  adverse  possession  in 
the  defendant,  were,  long  possession  under  a 
contract  for  a  future  conveyance  from  a  person 
not  shown  to  have  had  any  title,  improvement 
and  cultivation.  His  long  possession  and  en- 
joyment of  the  property,  claiming  it  as  his  own, 
was  held  surHcient.  The  fact  of  possession,  and 
the  qm*  animo  it  was  commenced  and  continued, 
were  regarded  as  the  tests  of  adversary  posses- 
sion.   (See  page  609.) 

Clog  v.  Bansome  (1  Munf.,  454)  was  the  case 
of  a  special  verdict  finding  possession  in  the  de- 
fendant. Held,  that  the  defendant  would  have 
been  protected  if  it  had  been  found  with  cer- 
tainly that  such  possession  had  continued 
twenty  years,  besides  the  five  years  and  one 
famdred  and  seventy-four  days,  included  by 
tat  act  of  Assembly  on  account  of  the  war; 
■ad  this  being  left  uncertain,  a  venire  de  novo 
was  awarded. 

Let  us  examine  what  there  is  in  our  case 
which  should  make  the  possession  of  Dr.  Selden 
sad  his  son  fiduciary. 

Shall  fraud  or  trust  be  imputed  to  its  origin? 
Both  these  grounds  have  been  fully  invest)- 
42*]  gated  in  the  Court  of  Chancery,  "and 
both  repudiated  by  the  final  decree  of  that 
conn,  affirmed  by  the  Court  of  Appeals. 

But  if  they  could  be  resorted  to  here,  then 
the  statute  would  run  against  the  fraud  from 
the  time  it  was  discovered,  and  would  run  in 
favor  of  the  trustee  from  the  time  that  the  trust 
was  openly  repudiated. 

As  to  fraud,  see  Wamburtee  v.  Kennedy  (4 
Desauss.,  479),  Hieeaiv.  Arlington  (2  Hayw.. 
li»).  Thompson  v.  Blair  (3  Murphy,  588).  Van 
Oky*  v.   Vincent  (1  McCord's  Ch.  R,  814). 

As  to  trust  It  is  held  that  time  will  bar 
even  an  express  voluntary  trust,  beginning  to 
ran  from  the  period  of  its  known  disavowal. 
iSee  Bianchard  on  Lim.,  75;  1  Law  Library, 
tt;  Pipker  v.  Lodge,  4  Serg.  <fc  Rawle,  810; 
Bmtet.  Chiles,  10  Peters.  223;  citing  WUUson 
t.  Wat/tins,  3  Peters,  53;  Kane  v.  Bloodgood.  7 
Johns.  Ch.  R.,  122;  Hovenden  v.  LurdAnnesley, 
i  Sen.  &  Lef.,  607.  686,  688.) 

And  as  to  constructive  trusts,  see  the  same 
ease  of  Boone  ▼.  Chile*  (10  Peters,  228),  where 
it  is  said.  "Though  time  does  not  bar  a  direct 
trust  as  between  a  trustee  and  cestui  que  trust 
uD  it  is  disavowed,  yet  where  a  constructive 
inst  is  made  out  in  equity,  time  protects  the 
trustee,  though  his  conduct  was  originally 
fraudulent,  and  his  purchase  would  have  been 
repudiated  for  fraud.  Citing  for  this,  Andrew 
t.  WrigUy  (4  Bro.  Ch.  C,  188).  Bedford  v. 
Wad*  (17  Vesey,  97),  Tomnsendv.  Townsend(l 
Bro.  Ch.  C,  554).  So  the  Court  of  Appeals  of 
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Virginia,  in  the  case  of  Harrison  v.  Harrison 
(1  Call,  428),  hold  this  language:  "The  Act  of 
Limitations  does  not  run  in  favor  of  trustees,  so 
long  as  the  confidence  may  be  fairly  presumed 
to  continue;  but  it  runs  both  at  law  and  in 
equity  in  favor  of  disseisors  and  tort-feisor  shav- 
ing adverse  possession." 

So,  though  it  is  said  in  some  cases  in  John- 
son's Reports,  cited  on  the  part  of  the  plaint- 
iffs, that  the  adversary  possession, to  constitute 
a  bar,  must  have  been  hostile  in  its  inception, 
and  so  continued  for  twenty  years;  yet  this 
phrase,  "  hostile  in  its  inception,"  does  not  re- 
late to  the  original  entry  of  the  defendant,  but 
to  the  act  by  which  the  possession  became  ad- 
versary; in  other  words,  whether  the  possession 
was  originally  hostile  or  not,  it  must  have  been 
hostile  twenty  years  ago,  and  have  continued 
so  ever  since."  (See  Jackson  v.  Brink,  5  Cowen, 
488.) 

•Shall  the  defendant  be  treated  as  ten-  [*43 
ant  for  life  holding  over,  so  as  to  make  him 
tenant  by  sufferance?  This  is  repelled  by  special 
verdict,  which  finds  that  he  held  under  claim 
of  title,  and  took  the  rents  and  profits  to  his 
own  use.  But  an  express  and  acknowledged 
tenancy,  as  soon  as  the  tenancy  is  disavowed 
and  the  right  of  the  landlord  openly  denied, 
will  become  adversary.  (See  Willison  v.  Wat- 
kins,  8  Peters,  49;  Peyton  v.  Slith,  5  Peters, 
485.)  Cited,  1  Pet.  Digest,  p.  148,  pi.  82;  also 
the  pertinent  case,i>oe,  dem.  Parker, v.  Gregory 
(4  Neville  &  Manning.  808).  Husband  in  pos- 
session, in  right  of  his  wife,  held  over  after 
her  death  for  more  than  twenty  years;  there 
being  no  evidence  to  show  under  what  right  he 
held  or  claimed  to  hold  after  her  death,  this 
possession  barred  the  wife's  heira  in  ejectment. 

Shall  he  be  regarded  as  one  entering  under  a 
void  title,  so  that  his  possession  would  be  re- 
garded as  subordinate  to  the  title  of  the  legal 
owner? 

The  special  verdict  ascertains  that  the  fact  is 
not  so.  For  however  ineffectual  in  law  the  con- 
veyances may  be  to  pass  the  legal  title  of  Mrs. 
Selden,  yet  Dr.  Selden  did  not  enter  under  her 
deed,  but  under  the  deeds  of  Robert  Mackay 
and  Cary  Selden,  which,  though  they  might 
not  have  conveyed  a  good  title,  are  not  void  in 
law.  Under  this  head  the  plaintiffs  may  rely 
upon  the  cases  of  Jackson  v.  Water*(l2  Johns., 
865),  Jackson  v.  Cairns  (20  Johns.,  801);  also, 
perhaps,  on  some  other  cases  referred  to  in 
Adams  on  Ejectment  (Appendix  A,  p.  464- 
468).  After  the  decision  of  Jackson  v.  Waters, 
by  the  Supreme  Court  of  New  York,  the  case 
of  Jackson  v.  La  Trombois  came  before  the  same 
court,  in  respect  to  the  same  title,  but  between 
different  parties.  The  Supreme  Court  thought 
the  case  not  distinguishable  from  Jackson  v. 
Waters,  and  held,  accordingly,  that  the  posses- 
sion of  the  defendant  was  not  adversary.  But 
this  last  case  coming  before  the  Court  of  Errors 
of  New  York  under  the  style  of  La  Trom- 
bois v.  Jackson  (8  Cowen,  589),  the  judgment  of 
the  Supreme  Court  was  unanimously  reversed. 
The  Court  of  Errors  thought  the  case  very  dis- 
tinguishable from  Jackson  v.  Waters,  which 
they  did  not  profess  to  overrule;  but  the  opin- 
ions of  the  judges  on  the  doctrine  of  adversary 
possession  produce  the  impression  that  they 
would  have  decided  Jackson  v.  Waters  differ- 
ently. 
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But  these  cases  furnish  no  warrant  for  the 
44*]  proposition  that  a  "possession  commenc- 
ing under  a  void  title  may  not  become  adversary. 

The  case  in  12  Johnson  (Jackson  v.  Waters) 
repudiates  all  claim  under  the  grant  of  the 
French  Canadian  government,  as  a  government 
altogether  foreign  to  the  colonial  government 
of  New  York;  so  as  to  liken  the  possession  of 
one  claiming  under  such  a  grant  to  the  posses- 
sion of  one  without  claim — upon  the  ground 
that  such  a  grant  was  notoriously  void,  and  so 
known  to  be  by  the  person  in  possession  under 
it.  But  the  possession  in  that  case  was  mani- 
festly such  as  not  to  have  created  a  bar,  even  if 
it  had  been  adversary,  and  there  is  a  strong  in- 
timation that  it  might  have  been  ripened  into  a 
complete  bar  to  the  action. 

Jackson  v.  Cairns  (20  Johns.)  was  the  case  of 
a  conveyance  in  fee  of  the  wife's  lands  by  deed 
of  husband  and  wife,  not  executed  by  the  wife 
so  as  to  be  obligatory  upon  her,  and  an  im- 
mediate re-conveyance  of  the  property  to  the 
husband  in  fee.  The  husband  thenceforward 
claimed  the  land  as  his  own,  and  mortgaged  it 
for  the  payment  of  his  debts.  The  wife  died 
in  179S,  having  had  issue  by  the  marriage,  and 
afterwards  the  husband  died  in  1802.  His  son 
and  heir  took  possession,  and  made  another 
mortgage  upon  the  lands.  The  mortgage  made 
by  the  husband  was  foreclosed  in  1805,  and 
under  the  decree  of  foreclosure,  sold  to  Cairns, 
who  held  possession  under  the  purchase  till  the 
heir  of  the  wife  brought  his  action  of  ejectment 
in  1817.  The  court  held  that  as  the  original 
conveyance  was  void  as  to  the  wife,  it  could  be 
regarded  as  the  conveyance  of  the  husband 
alone;  that  under  the  statute  32  Henry  VIII., 
and  a  similar  statute  in  New  York.the  convey- 
ance of  the  husband  and  wife  operated  to  con- 
vey only  his  interest  in  the  estate;  that  is,  his 
tenancy  by  the  courtesy,  and  produced  no  dis- 
continuance of  his  wife's  estate ;  that  the  re- 
conveyance to  him  operated  only  to  revest  him 
with  his  former  estate.  That,  m  like  manner, 
the  mortgage  produced  no  discontinuance  of 
his  wife's  estate;  so  that,  after  her  death,  his 
possession  was  that  of  tenant  by  the  courtesy. 
The  title  of  his  wife's  heir  to  the  possession  had 
not  yet  accrued,  and  his  possession  could  not 
be  adversary  to  the  heir.  They  intimated  an 
opinion  that  the  mortgage  by  his  heir  did  not 
render  the  possession  adversary,  but  did  not 
decide  this  point,  as  it  was  unnecessary.  They 
consider  the  possession  as  becoming  adversary 
45* J  at  *the time  of  Cairns's  purchase.in  1805. 
But  this  was  within  the  period  of  limitation; 
they  therefore  held  that  the  action  was  not 
barred. 

Here  it  is  obvious  that  the  right  of  entry 
never  accrued  to  the  wife's  heirs  until  the  death 
of  the  husband,  who  had  good  title  as  tenant  by 
the  courtesy;  and  as  but  fifteen  years  had 
elapsed  after  the  right  of  entry  bad  accrued.the 
statute  presented  no  bar. 

But  we  maintain  that  the  doctrine  which  as- 
sumes that  possession,  commencing  under  a 
void  title,  cannot  become  adversary  and  be  pro- 
tected by  the  statute,  is  in  conflict  with  the 
principle  of  the  statute  and  all  the  authorities. 

The  principle  of  the  statute  is  to  quiet  pos- 
sessions, and  to  protect  tenants,  after  a  reason- 
able length  of  time,  from  the  necessity  of  ex- 
hibiting any  title  whatever. 
48 


The  following  considerations  and 
illustrative  of  the  policy  of  the  statute  of  limit- 
ations, and  the  favor  with  which  it  is  regarded 
by  the  courts. 

1.  The  statute  of  limitations  has  been  em- 
phatically called  a  statute  of  repose.&c.  (Beatty't 
Adm.  v.  Burnet's  Adm.,  8  Cranch,  98;  8  Cond. 
R.,  51.) 

2.  The  statutes  of  limitation  ought  not  to  be 
viewed  in  an  unfavorable  light,  as  an  unjust  or 
discreditable  defense,  but  should  receive  such 
support  from  the  courts  as  would  make  it  what 
it  was  intended  to  be — a  statute  of  repose.  It  is 
a  just  and  beneficial  law,  <fcc.  (Bell  v.  Morrison, 
1  Peters.  860.) 

8.  "Of  late  years  the  courts  of  England  and 
in  this  country  have  considered  statutes  of  lim- 
itation more  favorably  than  formerly.  They 
rest  upon  sound  policy,  and  tend  to  the  peace 
and  welfare  of  society.  The  courts  do  not 
now,  unless  compelled  by  the  force  of  former 
decisions,  give  a  strained  construction  to 
evade  the  effect  of  those  statutes.  By  requir- 
ing those  who  complain  of  injuries  to  seek  re- 
dress by  action  at  law  within  a  reasonable 
time,  a  salutary  vigilance  is  imposed,  and  an 
end  is  put  to  litigation."  (MeClung  v.  BUU- 
man,  8  Peters,  270.) 

4.  "Statutes  of  limitation  have  been  em- 
phatically and  justly  denominated  statutes  of 
repose.  The  best  interests  of  society  require 
that  causes  of  action  should  not  be  deferred 
an  unreasonable  time.  This  remark  is  pecul- 
iarly applicable  to  land  titles.  Nothing  so 
much  retards  the  growth  or  prosperity  of  a 
country  *as  insecurity  of  titles  to  real  es-  [*46 
tate.  Labor  is  paralyzed  when  the  enjoyment 
of  its  fruits  is  uncertain;  and  litigation  with- 
out limit  produces  ruinous  consequences  to  in- 
dividuals." The  court  therefore  approves  the 
Kentucky  statutes  of  limitation.  (Bradstreet  v. 
Huntington,  5  Peters,  407.) 

5.  "From  as  early  a  date  as  the  year  1705, , 
Virginia  has  never  been  without  an  act  of  lim- 
itation ;  and  no  class  of  laws  is  more  univer- 
sally sanctioned  by  the  practice  of  nations  and 
the  consent  of  mankind,  than  those  laws 
which  give  peace  and  confidence  to  the  actual 
possessor  and  tiller  of  the  soil."  &c.  (Haw- 
kins et  al.  v.  Barney's  Lessee,  5  Peters,  457.) 

The  course  of  Kentucky  approved,  even  her 
"seven  years  law;"  same  case.  And  among 
English  cases,  see  the  modem  one  of  Tdson  v. 
Kaye  (8  Bro.  &  Bing.,  217),  decided  in  Com- 
mon Pleas  in  1822. 

The  case  of  Taylor  v.  Horde,  already  cited, 
is  an  authority  to  prove  that  possession  held 
under  a  void  common  recovery  was  protected 
by  the  statute  of  limitations. 

In  Smithy.  Bentis  (9  Johns.,  180),  Spencer, 
delivering  the  opinion  of  the  court,  said:  "It 
has  never  been  considered  as  necessary  to  con- 
stitute an  adverse  possession  that  there  should 
be  a  rightful  title.  Whenever  this  defense  is 
set  up,  the  idea  of  right  is  excluded;  the  fact 
of  possession  and  the  quo  animo  it  was  com- 
menced or  continued,  are  the  only  tests,  and 
it  must  necessarily  be  exclusive  of  all  other 
righto." 

In  Smith  v.  LoriUard  (10  Johns.,  856),  Chief 
Justice  Kent  said,  in  delivering  the  opinion  of 
the  court,  that  "after  a  continued  possession 
for  twenty  years  under  pretense  or  claim  of 
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right,  die  actual  possession  ripens  into  a  right 
of  possession,  which  will  toll  an  entry."  (See 
also  La\  Tromboisy.  Jackson,  8  Cowen,  589,  es- 
peciaDy  the  opinions  of  Jones,  Chancellor,  p. 
«02.  90S:  and  Spencer,  p.  609-611,  citing 
Jacrwm  t.  Wheat,  18  Johns.,  44;  Jackson  v. 
Sewttm,  18  Johns..  355;  Jaekaon  v.  Woodruff,  1 
Cowen,  288.) 

In  Jaekaon  v.  Newton  (18  Johns.,  365),  the 
possession  of  the  defendant  was  held  under  a,de- 
fective  deed,*  deed  without  a  seal,  which,  there- 
fore, passed  no  title,  yet  was  considered  ad- 
verse, and  having  continued  for  twenty  years, 
barred  the  plaintiff's  entry. 

String  v.  Bennett  (8  Peters,  41)  holds  that 
■47*]  adverse  possession  *of  twenty-one  years 
under  chum  or  color  of  title  merely  void,  is  a 
bar  to  a  recovery  under  an  elder  title  by 
deed,  although  the  adverse  holder  may  have 
had  notice  of  the  deed.  This  was  the  case  of 
an  uninclosed  lot  in  Cincinnati. 

Horpendtng  v.  The  Dutch  Church  (16  Peters, 
455).  held  that  the  title  of  a  devisee,  entering 
under  a  void  devise,  may  be  protected  against 
the  heirs  by  the  statute  of  limitations.  (See  also 
Hudson  v.  Hudson's  Adm.,  6  Munf.,  855,  and  5 
Peters.  354 ;  also  Potion'*  Lessee  v.  Boston,  1 
Wheat..  479.) 

Lastly,  shall  Dr.  Seldon  be  regarded  as  hav- 
ing entered  as  guardian,  and  therefore  holding 
is  subordination  to  the  title  of  his  wards? 

This  fact  is  also  repudiated  by  the  special 
verdict,  which  finds  that  he  entered  in  his  own 
right;  and  by  the  decree  of  the  Court  of  Chan- 
eery,  which  has  rejected  all  claims  against  him 
at  guardian. 

But  if  he  did  enter  as  guardian,  that  guard- 
ianship has  been  long  since  terminated  and 
the  accounts  finally  settled.  There  is  no  au- 
thority to  prove  that  a  guardian  will  not  be 
protected  by  the  statute  of  limitations  after  his 
guardianship  has  terminated.  On  the  contra- 
ry. Littleton,  sec.  124;  Co.  Litt.,  896,  90  a; 
Cro.  Car..  229;  Cro.  Jac.,  219;  which  show 
that  the  guardian,  whether  de  jure  or  de  facto, 
whether  propria*  tutor  or  aUenus  tutor,  is  liable 
to  the  action  of  account  on  the  part  of  his 
ward,  show  necessarily  that  he  is  entitled  to  the 
protection  of  the  statute,  because  the  action  of 
account  is  expressly  limited  by  the  statute.  It 
was  so  by  the  statute  of  James,  and  is  so  by 
that  of  Virginia. 

So,  too.  in  equity,  where  the  guardian  is 
held  to  account  for  rents  and  profits,  the  court 
will  lay  hold  of  "any  such  thing"  as  a  waiver 
of  the  account  after  the  infant  came  of  age,  to 
pot  an  end  to  the  claim.  (Morgan  v.  Morgan.l 
A&rns,  489.) 

Why  should  not  the  possession  of  a  former 
gaardian  under  a  claim  of  right  in  himself,  and 
a  long  and  notorious  application  of  the  profits 
to  his  own  use,  as  effectually  disseize  his  for- 
mer wards,  and  entitle  him  to  the  protection 
of  the  statute,  as  the  possession  of  a  tenant  in 
common,  joint  tenant,  or  coparcener,  denying 
the  right  of  his  co-tenant,  and  applying  the 
profits  to  his  own  use,  would  disseize  his  co- 
tenant,  and  entitle  the  disseisor  to  the  protec- 
tion of  the  statute  of  limitations?  (See  Adams 
48*]  on  Ejjectjnent,66 ;. *Blanchard  on  Lim.,9, 

1  Law  Lib..  5;  Fiaher  v.  Protser,  Cowper,  218; 
Am.  dam.  Stalling*,  v.  Bird,  11  East,  50.) 
The  case  of  Steonn  v.  Selden,  in  the  Court 
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of  Appeals,  has  decided  the  very  question  we 
are  now  considering.  The  opinions  of  Judges 
Brockenborough  and  Cabell,  constituting  the 
majority  of  the  court,  have  held  that  the  stat- 
ute was  a  complete  bar  to  all  the  equitable 
claims  preferred  in  that  cause.  The  case  is 
not  reported,  but  adduced  in  manuscript. 

The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McLean: 

This  case  is  brought  before  this  court,  from 
the  Circuit  Court  of  the  Eastern  District  of 
Virginia,  by  a  writ  of  error. 

An  action  of  ejectment  was  commenced  by 
the  lessors  of  the  plaintiff,  to  recover  possession 
of  certain  undivided  interests  in  a  tract  of  land 
in  Loudon  County. 

On  the  trial,  the  jury  found  a  statement  of 
facts,  on  which  the  questions  of  law  mainly 
arise. 

Mary  Mason  Seldon  was  seized  and  pos- 
sessed in  fee-simple  of  certain  tracts  of  land  In 
the  County  of  Loudon,  estimated  to  contain 
four  thousand -acres,  a  part  of  which  is  the 
land  in  controversy.  She  intermarried  with 
Mann  Page,  who  died  in  1779,leaving  his  wife 
and  three  infant  children,  John,  William  Byrd, 
and  Jane  Byrd.  Mrs.  Page  continued  a  wid- 
ow, seized  in  her  own  right,  until  1782,  when 
she  married  Wilson  Cary  Selden ;  who  in  right 
of  his  wife  entered  upon  and  held  the  lands. 
Soon  after  the  marriage,  Selden  became  guard- 
ian of  the  three  infant  children  aforesaid, gave 
bonds,  &c. ,  and  continued  to  act  as  guardian 
during  the  minorities  of  the  two  sons, and  until 
the  marriage  of  the  daughter. 

On  the  22d  December,  1784,  Selden  and 
wife  conveyed  in  fee-simple  to  Cary  Selden, 
father  of  the  husband,  the  whole  of  the  four 
thousand  acres  of  land,  with  the  exception  of 
two  thousand  acres  deeded  to  W.  B.  Page. 
Mrs.  Selden  was  privily  examined  as  the  stat- 
ute requires.  This  deed  was  acknowledged  and 
recorded  by  Selden  the  14th  April.  1818,  long 
after  the  decease  of  the  grantee.  On  the  1st 
January,  1785,  Cary  Selden  and  wife  re-con- 
veyed the  land,  with  the  exception  above 
stated,  to  Wilson  C.  Selden;  which  deed  was 
also  recorded  the  14th  April,  1818. 

Selden  and  wife,  previously  to  the  execution 
of  the  above  *deed  to  Cary  Selden,  made  [*49 
a  deed  to  William  Byrd  Page,  son  of  Mrs. 
Selden  by  her  first  marriage,  for  two  thousand 
acres,  part  of  the  above  tract  of  four  thousand 
acres;  which  deed  was  never  recorded.and  can- 
not now  be  found.  From  the  time  of  their 
marriage,  Selden  and  wife  had  their  permanent 
dwelling  in  the  County  of  Gloucester,  until 
they  removed  to  the  County  of  Elizabeth  City, 
where  they  established  their  residence.  In  Sep- 
tember, 1787,  Mrs.  Selden,  being  in  a  low  state 
of  health,  accompanied  by  her  husband  on  a 
return  from  the  Springs,  was  taken  extremely 
ill  at  Winchester,  in  Frederick  County,  Vir- 
ginia, where  she  died  on  the  17th  of  that  month. 
Two  days  previous  to  her  death  Mrs.  Selden, 
with  her  husband,  executed  a  second  deed  to 
William  Byrd  Page,  for  two  thousand  acres  by 
certain  metes  ana  bounds,  and  also  a  deed  to 
Doct.  Robert  Mackay  for  two  thousand  acres, 
being  the  residue  of  the  four  thousand  acres  in 
Loudon  aforesaid.  On  the  17th,  it  being  the 
day  of  her  decease,  the  privy  examination  of 
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Mrs.  Selden  was  taken  to  the  above  deeds,  by 
three  justices  of  the  peace  of  Frederick  County, 
under  a  commission  issued  by  the  clerk  of  Lou- 
don County.  Selden,  on  the  8th  October,  1787, 
acknowledged  the  above  deeds,  and  they  were 
ordered  to  be  recorded.  On  the  17th  Septem- 
ber aforesaid,  and  after  the  decease  of  Mrs. 
Selden,  Mackay  re  conveyed  the  land  conveyed 
to  him  as  above  stated,  to  Wilson  C.  Selden. 
This  deed  was  recorded  the  8th  October  en- 
suing. 

From  the  time  of  his  marriage  to  the  decease 
of  Mrs.  Selden,  Selden,  in  right  of  his  wife, 
held  possession  of  the  premises  in  controversy. 
After  her  death  he  continued  to  hold  possession, 
taking  the  rents,  issues,  and  profits  for  his  own 
use ;  claiming  the  land  under  the  above  deed. 
In  1818,  when  the  legal  sufficiency  of  that  deed 
was  questioned,  he  caused  the  deeds  to  and 
from  his  father  to  be  recorded,  as  above  slated, 
and  so  continued  to  claim  the  premises  under 
both  deeds,  and  to  exercise  acts  of  ownership 
over  the  land  until  his  death,  in  1885.  Between 
the  years  1796  and  1813,  Selden'  sold,  conveyed 
and  delivered  possession  to  different  persons, 
and  among  others  to  Thomas  Swann,  who  had 
intermarried  with  Jane  Byrd  Page,  various  par- 
cels of  the  land. 

In  April,  1794.  Jane  Byrd  Page,  with  the 
consent  of  her  guardian,  she  being  under  twen- 
50*]  ty-one  years  of  age,  married*  Thomas 
Swann  ;  and  died  the  81st  October,  1812,  leav- 
ing seven  infant  children,  her  heirs-at-law. 
Among  others,  Mary  Scott,  one  of  the  lessors 
of  the  plaintiff ,  who,  in  June,  1818,  being  under 
twenty-one  years  of  age,  intermarried  with 
John  Mercer,  one  of  the  lessors  of  the  plaintiff. 
In  1796,  having  received  from  Selden  £640, 
Thomas  Swann  executed  a  receipt,  fully  dis- 
charging him  as  guardian.  John  Page,  the  eld- 
est son  of  Mrs.  Selden,  died  in  1800,  having 
devised  all  of  his  estate,  real  and  personal, after 
the  death  of  his  widow,  Elizabeth  K.  Page,  to 
two  of  the  children  of  his  brother  William  Byrd 
Page,  to  wit:  William  B.  Page  and  Mary  M. 
Page,  and  to  three  of  the  children  of  his  sister, 
Jane  B.  Swann,  to  wit:  Edward,  Mary,  and 
Thomas,  as  tenants  in  common.  Edward  and 
Thomas  died  intestate,  and  without  issue. 
Mary  intermarried,  as  above  stated,  with  John 
Mercer. 

After  John  Page,  the  above  testator,  had  at- 
tained full  age,  on  the  21st  December,  1792,  he 
settled  with  Selden,  his  guardian,  and  executed 
to  him  a  release  from  all  demands. 

Thomas  Swann,  surviving  his  wife,  conveyed 
by  deed  duly  executed  all  his  interest  in  the 
premises  to  his  surviving  children. 

After  Wiliam  Byrd  Page  had  attained  full  age 
he  made  a  claim  against  Selden,  on  account  of 
inequality  in  the  partition  of  the  aforesaid  four 
thousand  acres  of  land,  which  claim  was  finally 
adjusted  by  the  payment  of  one  thousand 
pounds,  and  the  purchase  of  five  hundred  acres 
of  his  land  by  Selden.  And  afterwards,  on  the 
28d  July,  1794,  Page.having  received  full  satis- 
faction from  Selden  as  guardian,  executed  to 
him  a  release,  &c. 

From  the  death  of  Wilson  Gary  Selden  up  to 
the  present  time,  the  defendant,  his  son,  has 
held  the  actual  possession  of  the  premises  in 
dispute,  claiming  the  same  as  his  own,  under 
the  will  of  his  father. 
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On  the  6th  December.  1819,  the  lessors  of  the 
plaintiff  claiming  as  heirs  of  Mrs.  Swann,  -with 
others,  instituted  their  suit  in  the  Superior 
Court  of  Chancery  held  at  Winchester,  against 
Wilson  Cary  Selden  and  others,  claiming:  the 
lands  now  in  controversy,  upon  certain  defects 
in  the  conveyances  under  which  Selden  claimed, 
and  upon  alleged  equities.  Answers  were  filed. 
and  upon  the  final  hearing  in  October,  1830,  a 
decree  was  pronounced,  whereby  the  court. 
"  disclaiming  jurisdiction  of  the  alleged  imper- 
fections in  the  conveyances  aforesaid,  but  tak- 
ing jurisdiction  *of  the  matters  of  equity.  [*&  1 
adjudged  and  decreed  that  the  plaintiffs'  bill 
should  be  dismissed  with  costs,  but  without 
prejudice  to  any  suit  at  law  which  the  plaintiffs 
might  be  advised  to  prosecute  on  account  of 
the  alleged  legal  defects,  or  want  of  validity  in 
the  said  deeds."  This  decree,  on  an  appeal  to 
the  Supreme  Court  of  Appeals,  was  affirmed 
the  17th  of  April.  1887. 

This  cause  has  been  ably  and  elaborately  ar- 
gued. Some  points  have  been  made  and  illus- 
trated with  great  research  and  ingenuity,  which, 
from  the  view  taken  of  the  case  by  the  court, 
are  not  essentially  involved  in  the  decision. 
Among  these  are  the  construction  of  the  stat- 
utes under  which  the  deed  from  Selden  and 
wife  to  Cary  Selden,  in  1784.  was  executed  and 
recorded :  and  also  the  deed  from  Selden  and 
wife  to  Mackay,  in  1787. 

We  will  consider  the  case  in  reference  to  the 
statute  of  limitations. 

The  statute  of  1785  bars  the  right  of  entry, 
unless  suit  be  brought  within  twenty  years  next 
after  the  cause  of  action  accrues.  The  savings 
are  "  infancy,  coverture,  rum  compo*  mentit, 
imprisonment,  or  not  being  within  the  com- 
monwealth at  the  time  the  right  of  action  ac- 
crued." And  such  persons  are  barred  if  they 
do  not  bring  their  action  within  ten  years  next 
after  their  disabilities  shall  be  removed. 

Selden  took  possession  of  the  premises  in 
controversy,  claiming  them  as  his  own  under 
the  deed  from  Mackay,  in  the  fall  of  1787.  Prior 
to  that  time,  his  possession  was  in  right  of  his 
wife.  Under  the  deed  from  Mackay  his  pos- 
session was  adverse  to  the  right  of  the  lessors 
of  the  plaintiff.  He  avowed  his  ownership  by 
placing  the  deed  upon  record,  by  enjoying  the 
profits  of  the  land,  and  by  selling  and  convey- 
ing different  parcels  of  it. 

In  no  sense  can  he  be  considered  as  holding 
possession,  in  virtue  of  his  rights  as  guardian  of 
the  heirs  of  his  deceased  wife,  or  as  tenant  by 
the  courtesy.  The  right  under  which  he  held 
possession  during  the  life  of  his  wife  terminated 
at  her  death,  there  being  no  issue  of  the  mar- 
riage. From  this  time  he  possessed  and  claimed 
the  premises  as  his  own.  This  was  notorious 
to  the  public,  and  especially  to  the  heirs  of  his 
wife.  John  Page,  in  his  lifetime,  settled  with 
Selden  as  guardian,  and  executed  to  him  a  re- 
lease of  all  demands.  William  Byrd  Page  re- 
ceived from  him  one  thousand  pounds,  the  es- 
timated difference  in  value  between  *the  [*58 
part  of  the  four  thousand  acres  conveyed  to  him 
over  that  which  was  conveyed  to  Page.  Thom- 
as Swann,  the  husband  of  Jane  Byrd  Page,  act' 
ually  purchased  from  Selden  a  part  of  the  land 
conveyed  to  him  by  Mackay.  Swann,  at  the 
time  of  the  purchase,  was  a  highly  respectable 
lawyer,  and  not  only  knew  that  Selden  claimed 
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the  land  adTersely.  but  he  recognized  the  valid- 
ity of  such  claim  by  the  purchase. 
"Until  his  death  in  1835,  Selden  continued  in 
poancoacm  of  the  premises,  and  his  son,  the  de- 
fendant, still  holds  the  same  adversely  under 
Us  father's  'will.  From  these  facts  it  is  clear 
that  the  lessors  of  the  plaintiff  are  barred  by 
the  statute,  unless  they  shall  bring  themselves 
within  its  exceptions. 

The  right  of  action  accrued  in  1787.  At  that 
time  Jane  Byrd  Page,  being  an  infant,  was 
within  the  exception  of  the  statute,  and  it  is  in- 
aisled  that  her  marriage  with  Swann  before  she 
was  twenty-one  years  of  age,  added  to  her  first 
disability  that  of  coverture. 

Mr.  Preston,  in  his  Abstracts  (2  vol.  339), 
says:  "  If  the  right  accrues  to  a  person  who  is 
at  that  time  under  a  disability,  the  fine  will  not 
begin  to  run  against  him  till  he  shall  be  free 
from  disability;  and  successive  disabilities, 
without  any  intermission,  will  continue  to  him 
a  protection  against  being  barred  by  non-claim: 
but  any  cessation  of  disability  will  call  the  stat- 
ute into  operative  force,  and  no  subsequent  dis- 
saflty  will  arrest  the  bar  produced  by  the  stat- 
ute/ 

The  saving  in  the  Virginia  statute  is  the 
same  as  that  of  the  21st  of  Jac.  1,  but  it  has 
received  in  this  country  a  different  construction 
from  that  stated  by  Mr.  Preston.  In  Parsons 
v.  MeCracken  and  wife  (9  Leigh.,  495),  Mr. 
Justice  Parker  says,  speaking  of  this  statute, 
"  I  am  of  opinion  that  cumulative  disabilities 
ought  not  to  prevent  its  operation;  and  that 
upon  a  sound  construction  of  the  act,  a  party 
rkimirnf  the  benefit  of  the  proviso  can  only 
avail  himself  of  the  disability  existing  when 
the  right  of  action  first  accrued ;  since,  other- 
wise, the  assertion  of  claims  might  be  post- 
poned for  the  period  of  the  longest  life,  and 
possessions  disturbed  after  sixty,  eighty,  or 
even  a  hundred  years."  In  that  case,  as  in  the 
one  under  consideration,  the  female  in  whom 
the  right  vested,  married  before  the  disability 
of  infancy  bad  ceased. 

53*]  *In  the  same  case  Mr.  Justice  Brock- 
eoborough  says:  "  If  she  married  after  she  be- 
came of  age,  her  subsequent  coverture  was  not 
s  disability  which  would  obstruct  the  operation 
of  the  statute :  and  even  if  she  tnarried  while 
yet  an  infant,  we  cannot  mount  one  disability 
oo  another  so  as  to  prevent  a  continuous  ob- 
struction to  its  operation."  Mr.  Justice  Tucker 
atys:  "  It  is  true  that  Rebecca  was  an  infant, 
but  she  came  of  age  in  1824,  when  her  disabil- 
ity ceased;  for,  notwithstanding  some  loose 
ophubns  to  the  contrary,  she  cannot  tack  the 
dhabOity  of  marriage  to  that  of  infancy." 

The  same  doctrine  was  recognized  by  the 
Court  of  Appeals,  in  the  chancery  case  lately 
decided  in  that  court,  between  the  parties  now 
before  us.  The  same  principle  is  sanctioned  in 
2  Hen.  *  Munf.,  808;  and  in  Eager  and  wife 
v.  Commonwealth  (4  Mass.,  182);  Jackson  v. 
Wheat  (18  Johns.,  40);  Demarest  v.  Wynkoop 
(S  Johns.  Ch.,  189). 

Chancellor  Kent  says,  in  the  last  case  cited, 
"I  am  clearly  of  opinion,  that  the  party  can 
only  avail  himself  of  the  disabilities  existing 
when  the  right  of  action  first  accrued."  In  1 
rVwd..  879,  it  is  laid  down  that,  "if  several 
iHaahilillm  exist  together  at  the  time  the  right 
of  action  accrues,  the  statute  does  not  begin  to 
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run  until  the  party  has  survived  them  all."  In 
Doe  v.  Jesnon  (6  hast,  80),  it  was  held  that  cu- 
mulative disabilities  in  different  persons  could 
not  be  added. 

At  the  time  of  her  marriage,  in  April,  1794, 
Mrs.  Swann  wanted  about  three  months  of  be- 
ing of  full  age.  Of  course,  in  July  ensuing, 
she  was  of  age,  from  which  time  the  statute 
began  to  operate,  and  in  twenty  years  would 
have  barred  her  right  of  entry,  had  she  sur- 
vived. But  her  death  in  1812  arrested  the  op- 
eration of  the  statute,  and  gave  her  heirs  ten 
years  within  which  to  bring  their  action.  The 
proviso  in  the  statute,  after  enumerating  the 
exceptions,  among  which  are  infancy  and  cov- 
erture, declares  that  "every  such  person,  and 
his  or  her  heirs,  shall  and  may,  notwithstand- 
ing the  said  twenty  years  are,  or  shall  be  ex- 
pired, bring  and  maintain  his  action,  or  make 
his  entry,  within  ten  years  next  after  such  dis- 
abilities removed,  or  the  death  of  the  person  so 
disabled,  and  not  afterwards." 

By  the  settled  construction  of  this  proviso,  the 
heir  has  ten  years  to  bring  his  action,  where  his 
ancestor  is  not  barred.  This  "time  is  [*54 
given  him  without  reference  to  the  time  that 
has  elapsed  or  the  disabilities  of  his  ancestor,  if 
the  right  of  entry  has  not  been  tolled. 

But  it  is  insisted  that  the  right  of  entry  did 
not  devolve  on  the  heirs  of  Mrs.  Swann  at  her 
decease,  as  her  husband  became  tenant  by  the 
courtesy. 

In  1  Coke  on  Litt.,  29,  ch.  4,  sec.  85,  it  is 
said:  "Tenant  by  the  courtesy  of  England  is, 
where  a  man  taketh  a  wife  seized  in  fee-simple, 
or  in  fee-tail  general,  or  seized  as  heir-in-tail 
special,  and  hath  issue  by  the  same  wife,  male 
or  female,  born  alive,  albeit  the  issue  after  dieth 
or  liveth,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life,  by  the  laws 
of  England." 

"And  first,  of  what  seisin  a  man  shall  be 
tenant  by  the  courtesy.  There  is  in  law  a  two- 
fold seisin,  viz.,  a  seisin  in  deed  and  a  seisin  in 
law.  And  here  Littleton  intendeth  a  seisin  in 
deed,  if  it  may  be  attained  unto,  as  if  a  man 
dieth  seized  of  lands  in  fee-simple,  or  fee-tail 
general,  and  these  lands  descend  to  his  daugh- 
ter, and  she  taketh  a  husband  and  hath  issue, 
and  dieth  before  any  entry,  the  husband  shall 
not  be  tenant  by  the  courtesy;  and  yet  in  this 
case  she  had  a  seisin  in  law;  but  if  she  or  her 
husband  had  during  her  life  entered,  he  should 
have  been  tenant  by  the  courtesy." 

The  wife  at  common  law  was  endowable 
where  there  had  been  no  actual  possession,  and 
the  reason  is,  that  during  coverture  she  could 
not  take  possession  of  the  lands  of  her  husband. 
But  actual  seisin  was  necessary  to  enable  the 
husband  to  claim  as  tenant  by  the  courtesy. 
This  rule  was  not  inflexible.  It  yielded  to  cir- 
cumstances, as  in  the  case  of  an  advowson,  or 
rent,  or  where  an  entry  was  prevented  by  force. 
(Litt.,  sec.  417,  418.)  In  like  manner,  if  a  man 
have  a  title  of  entry  into  lands,  but  does  not 
enter  for  fear  of  bodily  harm,  and  he  approach 
as  near  the  land  as  he  dare,  and  claim  the  land 
as  his  own,  he  hath  presently,  by  such  claim,  a 
possession  and  seisin  in  the  land",  as  if  he  had 
entered  in  deed.  (Litt.,  sec.  419.)  And.  under 
some  circumstances,  living  within  view  of  the 
land  will  give  the  feoffee  a  seisin  in  deed,  as 
fully  as  if  he  had  made  an  entry.    It  has  been 
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held  that  the  husband  may  claim  as  tenant  by 
the  courtesy,  without  entry,  wild  lands  of 
which  his  wife  was  seized,  and  which  were  not 
held  adversely.  But  the  general  rule  of  law  is, 
55*]  that  "there  must  be  an  entry  during  cov- 
erture, to  enable  the  husband  to  claim  by  the 
courtesy. 

At  no  time  during  the  life  of  Mrs.  Swann, 
does  it  appear  that  there  was  an  entry  upon  the 

g remises  in  controversy  by  herself  or  her  hus- 
and.  On  the  contrary,  it  appears  the  defend- , 
ant  and  his  ancestor  held  the  land  adversely. 
It  is  clear,  therefore,  that  Swann  could  not 
claim  as  tenant  by  the  courtesy,  and  conse- 
quently no  such  right  could  interpose  to  pre- 
vent the  entry  of  the  heirs  of  his  wife.  They 
were  bound,  without  regard  to  their  infancy  or 
other  disabilities,  to  bring  their  action  in  ten 
years  from  the  decease  of  their  ancestor.  This 
results  from  the  fact  that  the  right  of  action 
accrued  in  the  lifetime  of  their  ancestor,  and 
the  rule  of  law,  which  does  not  admit  of  cumu- 
lative disabilities. 

By  the  same  principles,  the  devisees  of  John 
Page,  who  died  in  1800,  are  also  barred.  The 
statute  also  bars  the  right  of  entry  in  William 
ByrdPage. 

From  this  view  of  the  case,  it  can  scarcely 
be  necessary  to  notice  the  bill  of  exceptions 
taken  on  the  trial  by  the  plaintiff.  So  far  as 
evidence  was  offered  to  disprove  the  considera- 
tion named  in  the  deed  to  Mackay,  with  the 
view  of  rendering  it  invalid,  the  evidence  was 
properly  rejectee  And  so  far  as  regards  the 
circumstances  which  the  plaintiff  offered  to 
prove,  they  could  have  no  other,  if  any  effect, 
than  to  create  a  suspicion  of  unfairness  or  fraud 
in  the  execution  of  the  deed.  All  matters  of 
fraud  and  trust  arising  out  of  this  transaction 
were  considered  and  decided  in  the  case  in 
equity  lately  brought  before  the  Court  of  Ap- 
peals of  Virginia,  dv  the  parties  to  the  present 
suit.  If  that  jurisdiction  were  rightfully  exer- 
cised, it  concludes  all  questions  of  fraud  in  this 


Upon  the  whole,  we  affirm  the  judgment  of  the 
Circuit  Court. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Virginia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed  with  costs. 

Clted-7  How.,  TIT;  4  Otto,  779;  12  Otto,  310;  2 
Curt,  208,  210 ;  2  Sawy.,  518. 


56*]  "JOHN  BUCHANNON  et  al., 

Complainant*, 

v. 

EDWIN  UPSHAW,  Betpondent. 

Sale  and  conveyance  of  land*  by  one  having  no 
title — *ub*equent  purchase  by  grantor — action 
to  compel  true  title — ejectment — injunction — 
contribution. 

(Mr.  Chief  Justice  Tansy  did  not  sit  in  this  cause.) 

There  were  two  titles  to  a  tract  of  land,  tbe  sen- 
ior title  held  by  Cpshaw,  and  tbe  junior  by  Buck- 
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ner,  both  derived  from  the  same  person  who  ha<l 
sold  to  both. 

Buokner  soon  afterwards  sold  to  Buchannon,  wba 
paid  Buckner  and  took  possession. 

0 pshaw  subsequently  agreed  to  ratify  the  sale 
from  the  original  holder  to  Buckner,  upon  receive 
log  an  assignment  of  Buckner's  bond  for  the  pur- 
chase money,  not  yet  due,  and  other  securities. 

The  bond  not  being  paid,  Cpshaw  brought  ao 
ejectment  and  obtained  a  judgment.  Buckner"* 
assignees  filed  a  bill  to  obtain  a  perpetual  injuno- 
tlon. 

There  Is  a  privity  of  contract  between  them  and 
Cpshaw,  and  a  perpetual  injunction  will  be  granted 
upon  their  fulfilling  tbe  obligations  of  Buckner. 
their  assignor;  it  was  not  their  duty,  under  the  cir- 
cumstances, to  have  tendered  the  money  to  IJp- 
sbaw. 

A  power  in  Buckner  to  resell,  and  a  sale  made 
under  that  power,  prior  to  Upshaw's  giving-  bis  as- 
sent to  the  sale  from  the  original  holder  to  Buck- 
ner himself,  did  not  extinguish  the  equitable  right 
of  Cpshaw  to  receive  the  purchase  money,  or  to 
proceed  against  tbe  land. 

Cpshaw  s  right  not  destroyet  by  lapse  of  Ume, 
because  he  had  brought  suit  on  Buckner's  bond 
and  the  other  securities,  and  was  not  in  a  condition 
for  a  long  time  to  make  a  valid  title. 

Cpshaw,  being  held  bound  by  his  assent  to  the 
sale  to  Buckner,  Is  entitled  to  tbe  advantage  which 
that  paper  gave  him  as  to  the  application  of  part. 
of  the  purchase  money  to  one  purchase  in  prefer- 
ence to  another. 

Interest  must  begin  to  run  from  the  time  when 
Cpshaw  asserted  his  claim  to  the  land,  and  what  i» 
due  to  Cpshaw  must  be  made  up  by  the  present- 
holders  of  tbe  land,  each  one  contributing  In  pro- 
portion to  the  price  which  he  paid  to  Buckner. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Ohio,  sitting  as  a  court  of  chancery. 

The  case  was  this: 

John  Buchannon  and  others  filed  a  bill  in 
the  Circuit  Court  of  Ohio  against  Upshaw. 
stating  that  Upshaw  had  obtained  a  judgment 
in  an  action  of  ejectment  against  them,  and 
praying  for  two  things:  1.  That  he,  Upshaw, 
might  be  perpetually  enjoined  from  proceedings 
in  execution  upon  said  judgment;  and,  2.  That 
he  might  be  compelled  to  convey  by  deed  in 
fee-simple,  the  land  "which  had  been  the  [*57 
subject  of  the  suit  in  ejectment.  The  Circuit 
Court,  after  various  proceedings,  decreed  that 
the  injunction  which  had  been  temporarily 
granted,  restraining  Upshaw  from  suing  out 
executions  upon  his  judgment  in  ejectment, 
should  be  dissolved;  that  the  bill  should  be 
dismissed,  and  that  Buchannon  and  others 
should  pay  to  Upshaw  a  certain  sum  of  money 
for  the  rents  and  profits,  after  deducting  the 
value  of  the  improvements  made  upon  the 
land.  From  this  decree  an  appeal  was  taken 
to  this  court. 

On  the  11th  of  December,  1789,  Beverly 
Roy  obtained  from  the  Commonwealth  of  Vir- 
ginia a  patent  for  one  thousand  acres  of  land 
in  the  Virginia  military  district  of  Ohio,  and 
within  Clermont  County.  He  sold  three  hun- 
dred acres  of  this  tract  to  one  Buchannon,  and 
contracted  to  convey  the  remaining  seven  hun- 
dred (the  land  in  controversy  in  the  present 
suit)  to  Lyne  Shackleford. 

On  the  10th  April,  1797,  Shackleford  sold 
this  tract  of  seven  hundred  acres  to  Upshaw, 
the  defendant  in  the  present  appeal;  but  not 
having  the  legal  title  in  himself  at  that  time, 
he  procured  it  to  be  made  directly  from  Roy 


Notb.— A»  to  damage*  for  breach  of  contract  of 
tote,  of  land*,  see  note  to  Hopkins  v.  Lee,  8  Wheat.. 
109. 
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to  Upshaw,  without  passing  through  himself. 
On  the  30th  of  July,  1797,  Roy  accordingly 
executed  a  conveyance  to  Upshaw  for  these 
seven  hundred  acres,  and  also  a  bond  for  fur- 
ther assurance. 

On  the  16th  November,  1797,  Shackleford, 
being  thus  destitute  of  the  legal  title,  neverthe- 
less sold  to  Philip  Buckner  the  same  tract  of 
seven  hundred  acres  which  he  had  previously 
•old  to  Upshaw.  It  was  alleged  in  the  bill  that 
this  sale  was  made  with  Upshaw's  consent,  but 
no  evidence  of  it  was  furnished,  except  that  in 
the  contract  of  1801  his  consent  is  stated  to  be 
riven  at  sometime  prior  to  1801.  At  the  same 
time,  Shackleford  sold  also  to  Buckner  another 
tract  of  one  thousand  acres.  The  price  for 
both  tracts  was  £1,020,  without  saying  what 
was  the  sum  for  each  tract.  No  part  of  it  was 
to  be  paid  in  cash.  A  bond  of  Anderson  for 
£•00  held  by  Buckner  was  assigned  to  Shackle- 
ford; a  claim  against  Coats  for  £250  was  also 
assigned  over;  and  for  the  balance  Shackleford 
agreed  to  wait  until  Buckner  sold  the  one 
rkn—nrl  seven  hundred  acres,  provided  he 
toU  it  prior  to  January,  1799;  if  not,  payment 
to  be  then  made,  or  sooner  if  Buckner  should 

MO. 

In  1798  and  1799,  Buckner  sold  to  the  com- 
58*]  plainants,  or  to  those  'under  whom  they 
claim,  in  several  parcels,  the  whole  of  the 
seven  hundred  acres  in  question,  who  paid 
aim  in  fall  therefor,  received  conveyances, 
and  entered  into  possession. 

On  the  18th  of  April,  1801,  Upshaw,  having 
■sade  some  payments  to  Shackleford,  entered 
into  a  new  contract  with  him,  which  was  in- 
dorsed on  the  original  one,  stating  "that  since 
the  date  of  the  within,  Shackleford  had,  with 
the  consent  of  Upshaw,  sold  the  seven  hundred 
acres  of  land  to  Buckner  for  £420,  which  sum  is 
atui  due;"  and  it  was  agreed  that  Shackleford 
sVmld  assign  Buckner's  contract  to  Upshaw, 
who  was  to  make  a  deed  as  soon  as  the  money 
should  be  paid  But  if,  upon  application, 
Buckner  did  not  pay  the  said  sum  of  money 
sad  interest.  Upshaw  was  immediately  to  take 
proper  steps  to  have  the  land  sold  to  raise  the 
money  and  interest 

On  the  19th  of  May,  1808,  Shackleford 
assigned  to  Upshaw  the  contract  between 
Shackleford  and  Buckner,  and  authorized  Up- 
•haw  to  receive  from  Buckner  the  balance  due 
oa  the  same,  amounting  on  that  day  to  £580 
It.,  having  previously  assigned  the  claim  upon 
Coatrs  bona,  and  an  order  which  Buckner  had 
given  upon  one  Copland,  the  attorney  who 
vm  charged  with  its  collection.  The  result  of 
that  claim  may  be  stated  in  a  few  words.  Suit 
«■§  brought  in  the  Circuit  Court  of  the  United 
States  at  Richmond,  by  John  Marshall,  in  1798, 
against  Coats:  there  was  a  Judgment,  a  ca.  ta., 
(■other  ca.  as.;  and,  finally,  it  got  into  chan- 
cery against  Coats's  widow  and  children.  The 
pWntuT  at  last  gave  it  up  in  1820. 

Upshaw  made  more  than  one  effort  to  obtain 
the  money  from  Buckner,  which  was  due 
under  the  contract  assigned  by  Shackleford. 
Is  April,  1804,  he  empowered  John  H.  Upshaw, 
who  was  going  to  Kentucky,  to  receive  from 
Buckner  the  sum  due  on  his  contract;  and,  on 
the  payment  of  the  money,  the  agent  was  au- 
thorized to  make  a  deed. 

The  agent  called  on  Buckner,  who  expressed 
Howakd  1. 


much  anxiety  to  comply  with  his  contract,  and 
induced  the  agent  to  remain  some  days,  in  the 
hope  of  raising  the  money.  But  he  failed  to 
pay  any  part  of  it.  The  agent,  after  authoriz- 
ing John  O'Bannon  to  receive  the  money  from 
Buckner,  and  make  him  a  deed,  returned  to 
Virginia. 

Upshaw  drew  an  order  on  John  O'Bannon 
in  April,  1807,  for  "the  money,  which  [*5© 
was  returned  protested  for  non-acceptance. 
O'Bannon  shortly  after  this  died,  and  in  the 
year  1818,  or  1814,  Upshaw  obtained  from  his 
representatives  the  assigned  contract  of  Buck- 
ner, which  had  been  left  with  him,  and  on 
which  was  Indorsed  a  credit  for  $100  on  the 
10th  April,  1805,  and  another  for  the  same 
amount.  18th  April,  1800.  On  obtaining  the 
contract,  Upshaw  caused  an  action  to  be 
brought  on  it  against  Buckner  for  the  money. 
The  suit  being  brought  in  the  name  of  Up- 
shaw, as  asignee  of  Shackleford,  there  was  a 
demurrer  to  the  declaration ;  and  at  the  May 
Term,  1815,  the  Circuit  Court  of  the  United 
States  for  Kentucky  sustained  the  demurrer, 
and  the  action  failed. 

Shortly  after  this,  Upshaw  commenced  an 
action  of  ejectment,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
against  Buchannon  and  others,  who  occupied 
the  land,  to  recover  possession  of  it,  which,  at 
May  Term,  1816,  failed,  on  the  ground  that 
the  patent  emanated  from  the  State  of  Virginia, 
subsequently  to  the  deed  of  cession  from  Vir- 
ginia to  the  United  States;  and  of  course  Up- 
shaw was  only  invested  with  the  equitable  title 
to  the  land. 

In  August,  1817,  Roy  and  wife  executed 
another  deed  to  Upshaw  for  the  land,  in  com- 
pliance with  the  covenant  for  further  assurance, 
which  he  had  entered  into  in  1797. 

Some  short  time  prior  to  December,  1820, 
Buckner  died.  His  will,  made  in  February, 
1817,  contains  bequests  of  real  estate  and  some 
small  legacies  of  personalty.  The  executor 
filed  two  accounts,  one  in  1822,  and  the  other 
in  1828,  the  latter  showing  a  balance  in  the 
hands  of  the  executor  of  $50. 18.  It  does  not 
appear  that  any  of  his  real  estate  was  required 
to  be  sold  to  pay  debts. 

In  1826,  Upshaw  obtained  from  the  United 
States  apatent  for  the  seven  hundred  acres. 

In  1829,  he  brought  another  ejectment,  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Ohio,  against  Buchannon  and  others, 
occupiers  of  the  land,  and  having  now  a  patent 
from  the  United  States,  succeeded  in  obtaining 
judgment ;  upon  which,  Buchannon  and  others 
filed  a  Dill  upon  the  equity  side  of  the  same 
court,  and  obtained  an  injunction  to  stay  pro- 
ceedings. This  is  the  bill  mentioned  in  the 
commencement  of  this  narrative,  *which,  ["Co- 
upon bearing,  was  dismissed  by  the  Circuit 
Court,  and  the  injunction  dissolved;  and  the 
case  now  came  up  by  an  appeal  from  that  de- 
cree. 

The  proceedings  in  this  case  were  diversified 
in  its  history,  by  two  collateral  chancery  suits, 
one  by  John  H.  Upshaw  against  E.  Upshaw, 
and  another  by  E.  Upshaw  against  Chamber- 
lay  ne,  the  executor  of  Shackleford;  but  as  the 
decision  of  this  case  does  not  rest  upon  any  of 
the  facts  or  principles  disclosed  in  them,  they 
are  not  further  noticed. 
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Mr.  Stanberry  and  Mr.  Leonard,  for  the  ap- 
pellants: 

I.  Roy,  the  original  owner  of  the  equitable 
title  to  the  seven  hundred  acres,  sold  the  land 
to  Shackleford.  Shackleford,  on  the  10th 
April,  1797,  sold  the  land  to  Upshaw  by  title- 
bond,  covenanting  to  make  a  deed.  After- 
wards, on  the  16th  July,  1797,  8hackleford 
again  sold  the  land  to  Buckner,  by  title-bond, 
received  a  part  of  the  purchase  money,  and 
agreed  to  wait  for  .the  residue  until  the  money 
could  be  raised  by  a  resale  by  Buckner. 

In  this  state  of  facts  the  equity  to  be  then 
administered  between  the  then  parties  was  ob- 
vious. Upshaw,  as  the  first  purchaser  of  the 
equitable  title,  was  to  be  preferred  to  Buckner, 
although  he  may  have  purchased  from  Shackle- 
ford without  notice. 

The  rule  prior  in  tempore,  potior  in  jure, 
would  then  have  applied,  for  there  was  no 
laches,  acquiescence,  or  fraud  chargeable  to 
Upshaw. 

Next  in  order  was  the  resale  by  Buckner  to 
the  complainants,  the  payment  in  full  to  Buck- 
ner, execution  of  deeds  by  Buckner  to  the  pur- 
chasers, and  the  taking  possession  of  the  lands 
by  the  purchasers. 

Notwithstanding  all  this,  at  that  point  of 
time,  so  far  as  any  fact  is  yet  developed,  Up- 
shaw's  equity  was  the  best.  He  stood  then 
upon  his  first  purchase  of  this  equity.  The 
subsequent  sale  by  Shackleford  to  Buckner 
was  in  fraud  of  his  title,  and  he  had  given  no 
authority  for  such  subsequent  sale,  and  stood 
wholly  unaffected  by  it. 

But  after  all  this,  on  the  18th  April,  1801, 
Upshaw  enters  into  communication  with 
Shackleford,  the  fraudulent  vendor,  and  they 
enter  into  an  agreement  under  seal,  in  which 
<J1*1  it  is  recited,  that  the  *sale  made  by 
Shackleford  to  Buckner  had  been  made  with 
Upshaw's  consent;  they  cancel  the  prior  agree- 
ment which  witnessed  the  first  sale  from 
Shackleford  to  Upshaw;  and  Shackleford 
agrees  to  assign  to  Upshaw  the  contract  with 
Buckner,  and  to  authorize  him  to  receive  the 
money  due  from  Buckner;  that  is,  the  £420, 
with  interest  at  6  per  cent 

In  conformity  with  this  arrangement,  on  the 
7th  May,  1803,  Shackleford  delivered  to  Up- 
shaw, Buckner's  order  on  Oopeland  for  the 
Coats  money;  and  on  the  16th  of  the  same 
month  assigns  to  Upshaw  the  contract  with 
Buckner;  and  on  the  17th  of  the  same  month, 
Upshaw  releases  Shackleford  from  the  contract 
in  which  he  had  made  the  first  sale  to  Uphaw. 

After  all  this,  there  remains  no  question  be- 
tween different  equities.  The  prior  equitable 
title  of  Upshaw  was  extinguished.  He  could 
no  longer  assert  his  prior  equitable  title  as  su- 
perior to  that  of  Buckner,  but  must  stand  in 
the  shoes  of  Shackleford,  and  recognize  the 
equity  of  Buckner.  The  bill  alleges  that  Shack- 
leford made  the  second  sale  to  Buckner  with 
Upshaw's  consent.  Upshaw  denies  any  prior 
consent,  but  says  he  assented  to  it  qualifiedly 
afterwards.  I  do  not  know  that  it  makes  much 
difference,  as  to  the  extinguishment  of  his  prior 
equitable  title,  whether  the  assent  was  prior  or 
subsequent  to  the  second  sale;  but  as  the  proof 
stands,  the  prior  consent  is  established  beyond 
all  denial.  He  has  acknowledged  under  his 
seal,  that  Shackleford  bad  made  the  sale  with 
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his  consent,  and  that  stops  him  from  saying  the 
contrary. 

And  again,  if  the  consent  to  the  second  sale. 
whether  prior  or  subsequent,  did  not  extinguish 
Upshaw's  prior  equity,  it  is  extinguished  by 
express  release  in  the  agreement  between  him- 
self and  Shackleford  of  the  17th  May,  1808. 

Upshaw,  therefore,  must  stand  upon  the  con- 
tract between  Shackleford  and  Buckner.  He 
must  stand  as  the  assignee  of  the  vendor  to 
Buckner. 

Let  us  now  examine  that  contract,  and  ascer- 
tain what  interest  passed  by  it  to  Buckner,  or 
upon  a  resale  by  him  to  these  complainantB, 
and  what  interest  remained  in  the  vendor. 

At  the  date  of  this  contract,  the  legal  title  to 
this  seven  hundred  acres  was  in  the  United 
States.  A  patent  had  been  granted  for  it  by 
the  State  of  Virginia  to  Roy,  the  warrantee, 
but  it  *wa8  wholly  inoperative,  being  [*«2 
made  years  after  the  deed  of  cession. 

The  subject  matter  of  sale  was,  therefore,  an 
equitable  interest  in  land.  This  interest  passed 
effectually  to  Buckner  by  a  written  contract, 
sufficient  to  satisfy  the  statute  of  frauds;  anil 
this,  notwithstanding  the  purchase  money  was 
not  paid.  (Hampton  v.  Edelen,  2  Harr.  &  Johns. . 
64.)  It  passed  in  the  same  manner  upon  the 
sale  by  Buckner  to  the  complainants. 

What  remained  in  the  vendor,  Shackleford. 
or  in  Upshaw,  his  assignee?  No  title,  no  in- 
terest in  the  land.  If  anything  remained,  it 
was  simply  a  lien  for  the  unpaid  purchase 
money,  as  against  Buckner,  while  the  land  re- 
mained unsold  by  him. 

Twenty-nine  years  after  this  sale  to  Buckner, 
Upshtw,  pretending  to  be  the  owner  of  this 
equitable  title,  obtained  a  patent  from  the 
United  States.  If  he  had,  at  the  time  he  so 
procured  the  patent,  no  title  to  the  land,  and 
no  lien  upon  it  for  the  purchase  money,  the 
consequence  is  irresistible  that  he  holds  it  as 
trustee  for  the  real  owner. 

I  have  shown  he  had  no  title  to  the  land. 
Let  us  now  inquire  if  he  had  a  lien  upon  it. 

The  lien  of  the  vendor  for  his  unpaid  pur- 
chase money  arises  as  well  upon  the  sale  of  an 
equitable  interest  as  upon  a  conveyance  of  the 
legal  title.  It  is  a  creature  of  equity  raised  be- 
tween the  immediate  parties  to  the  contract, 
and  sustained  only  against  subsequent  pur- 
chasers when  affected  with  notice  of  it. 

There  is  no  other  lien  or  charge  upon  an  es- 
tate so  shadowy  and  so  little  obvious  as  this 
lien  of  the  vendor.  It  is  never  to  be  found  of 
record;  it  does  not  depend  upon  possession  of 
the  estate  or  the  muniments  of  the  title.  It  is 
not  sustained  by  any  matter  of  constructive 
notice,  but  only  exists  as  to  third  persons  fixed 
with  actual  notice. 

The  essence  of  this  lien  is  that  the  vendor 
looks  to  the  land  alone  for  the  money,  or  the 
land  and  the  purchaser. 

If  he  takes  collateral  security,  such  as  the 
note  of  a  third  person,  or  if  he  takes  simply  a 
mortgage  on  the  land  for  only  a  part  of  the 
purchase  money,  or  if  he  does  any  other  act 
manifestative  of  an  intention  to  look  primarily 
to  any  other  fund  than  the  land,*the  lien  [*63 
never  arises.  Or  when  the  lien  has  first  at- 
tached, if  he  assigns  the  note  of  the  vendee,  or 
if  he  is  guilty  of  laches,  the  lien  is  gone. 

We  claim  no  lien  ever  existed  upon  this 
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land  in  favor  of  Shackleford,  or  U  pshaw,  his 
assignee. 

1.  Because  the  contract  of  sale  looks  to  a  re- 
nte, and  to  the  fund  arising  upon  such  resale, 
■■  the  fund  for  payment,  and  does  not  look  to 
the  land. 

Shackleford  agrees  to  wait  for  the  unpaid 
purchase  money  until  Buckner  should  sell  the 
and.  The  moment-  the  land  is  sold  the  pur- 
chase money  becomes  due;  but.  if  it  is  not  sold, 
the  purchase  money  does  not  become  payable 
until  fourteen  months  after  the  date  of  the  con- 
tract. 

Whenever  the  contract  contains  such  consent 
to  a  resale,  and  looks  to  the  fund  to  be  pro- 
duced on  a  re  sale,  there  is  no  lien  on  the  land. 
(Sugd.  Vend..  552;  Ex-par U  Parker,  Glyn  & 
Jam..  238:  Goad  v.  Pollard,  9  Price,  544;  10 
Price,  109.) 

We  do  not  pretend  that  Buckner  was  the 
azent  of  Shackleford  in  making  the  resale,  and 
that,  then-fore,  payment  to  him  was  payment 
w  his  principal.  We  do  not  put  this  as  a  case 
between  principal  and  attorney.  The  simple 
question  is,  after  such  a  contract,  after  such  an 
agreement,  after  a  sale  to  a  third  person,  and 
payment  in  full  by  that  third  person,  can  the 
lender  say  to  the  new  purchaser,  ' '  You  have 
paid  your  immediate  vendor  just  as  I  agreed 
tou  should,  and  I  took  his  covenant.  I  relied 
■  upon  his  faith  to  pay  me  the  money;  but  he 
has  not  done  so,  and  I  now  require  that  the  loss 
tall  fall  upon  you  and  not  upon  me,  and  that 
too  shall  now  pay  me  again  for  the  same  land 
Which  I  consented  you  should  first  pay  for  to 
another! " 

Now.  putting  the  case  in  the  strongest  light 
far  Upshaw,  placing  him  in  the  situation  of 
a  vendor,  not  the  mere  assignee  of  the  vendor, 
(•vesting  him  with  a  legal  title  retained  upon 
the  sale  to  Buckner,  yet,  is  it  not  clear  that  a 
own  of  equity  would  compel  him  at  once  to 
convey  that  legal  title  to  the  second  vendee, 
who  had  fully  paid  his  purchase  money? 

Whenever  the  holder  of  a  legal  title  encour- 
ages a  purchaser  to  deal  with  another  for  his 
estate,  or  invests  another  person  with  the  means 
of  imposing  upon  others  as  the  true  owner,  or 
■  silent  when  a  purchaser  is  dealing  with  an- 
64*]  other  for  his  estate,  a  court  "of  equity 
will  never  allow  him  afterwards  to  assert  that 
legal  title  against  the  purchaser. 

la  a  court  of  equity,  when  the  conscience  of 
the  party  is  not  affected,  the  holding  of  the  legal 
skis  is  everything.  A  satisfied  mortgage,  an 
ailing  term,  a  deed  surreptitiously  ob- 
,  are  equally  available;  but, where  in  ref- 
■  to  third  persons  the  conduct  of  the  holder 
of  the  legul  title  has  been  such  as  that  it  would 
he  inequitable  to  assert  it  against  the  holder  of 
the  equitable  title,  then  a  legal  title  is  no  pro- 
tection. (1  P.  Williams,  393;  3  Russel,  1;  Sugd. 
Vend.,  7-48;  Finch's  Rep.,  28.) 

aid  the  complainants  were  bound  to 

aow  what  sort  of  title  Buckner  had,  that  they 
t  be  taken  to  know  that  he  held  only  by 
contract  and  had  not  paid  his  vendor. 

Take  it  as  granted,  and  suppose  them  to  have 
fcmd  notice  of  the  very  article  under  which 
Der  held,  and  what  then?  What  is  the 
language  there  held  by  Shackleford?  "  I  con- 
asm  that,  in  order  to  raise  a  fund  to  pay  me 
what  is  yet  due,  you  may  sell  this  laud  to 
Bowass  1.  U.  8.,  Book  11. 


others;  they  are  to  pay  for  the  land  to  you,  not 
to  me,  and  you  are  to  pay  it  to  me.  I  look,  not 
to  the  land,  but  to  the  fund  which  is  to  come 
in  place  of  the  land,  and  I  trust  you  to  receive 
and  pay  it  over  to  me.  I  give  you  fourteen 
months*  to  pay  the  money,  if  you  do  not  sooner 
sell  the  land;  but  the  moment  you  sell  it,  if  it 
be  to-morrow,  you  are  to  take  the  money  you 
receive  and  out  of  it  pay  me  my  debt." 

We  say,  therefore,  because  of  this  clause  of 
resale,  there  was  no  lien  on  the  land. 

II.  Lien  lost  by  laches. 

But,  if  there  was  a  lien  for  the  purchase 
money  after  the  sale  to  the  complainants,  we 
next  claim  that  it  was  lost  long  ago  by  laches 
of  Upshaw. 

We  have  shown  that  Upshaw  stood,  not  as 
vendor,  but  simply  as  his  assignee  of  the  debt 
due  for  the  purchase  money.  He  was  once  con- 
nected with  this  land  as  a  purchaser;  but  we 
have  shown  that  he  released  the  interest  so  ac- 
quired to  Shackleford,  and  agreed  to  take  a  cer- 
tain sum  of  money  instead  of  the  land.  He  had, 
therefore,  in  fact,  ongr  a  money  claim.  The 
land  was  never  his,  nor  intended  to  become  his. 

We  take  it  as  granted,  in  this  view  of  the 
case,  that  he  might  look  to  the  land  as  security 
or  means  of  payment,  but  he  had  *otbcr  [*05 
security,  the  monev  due  from  Coats  for  a  part, 
and  the  responsibility  of  Buckner  for  the  whole. 
Time  and  laches  would  bar  him  of  all  these 
securities.  The  debt  was  the  principal  thing, 
the  lien  on  the  land  the  mere  incident.  Time 
would  bar  the  debt.  It  would  be  most  singular 
that  after  a  lapse  of  thirty  years  we  should  find 
not  only  this  debt  yet  valid,  but  the  mere  col- 
lateral lien  which  attended  it  also  in  full  vigor. 
It  would  require  sleepless  vigilance  to  bring 
that  about.  Instead  of  this,  there  has  been,  so 
far  at  least  as  the  lien  is  concerned,  the  most 
culpable  negligence. 

The  Coats  bond  covered  onlv  part  of  the 
debt,  £350  out  of  £ 420;  for  the  differeuce,£170, 
Upshaw  could  look  only  to  Buckner  or  the 
land.  Nothing  appears  to  show  that  any  step 
was  taken  by  Upshaw  on  the  Coats  claim.  A  suit 
had  been  brought  upon  it  in  1798.  three  years 
before  he  became  the  assignee  of  Shackleford. 
Judgment  was  rendered  on  it  in  1800,  and  the 
writ  of  ea.  sa.  had  been  in  that  year  returned, 
not  found.  The  original  suit  had  been  com- 
menced by  capias,  bail  given,  but  no  suit  ap- 
pears even  to  have  been  brought  on  the  bail- 
bond.  An  alias  ea.  sa.  in  1801,  never  returned, 
is  the  last  step  taken  upon  the  judgment.  For 
the  nine  succeeding  years  no  step  is  taken.  On 
the  4th  January,  1809,  Buckner  takes  the 
matter  in  hand,  and  gives  a  power  of  attorney 
to  Marshall  to  collect  the  money  from  Coats. 
In  1810,  a  bill  is  filed,  in  Buckner's  name, 
against  Coats's  representatives,  to  set  aside  a 
fraudulent  settlement,  which  is  continued  for 
ten  years,  and  then  dismissed  upon  the  default 
of  the  plaintiff,  December,  1820. 

There  is  no  evidence  of  the  slightest  action 
of  Upshaw  in  these  proceedings,  nor  is  any 
thing  of  the  sort  stated  in  the  answer.  The  only 
statement  In  the  answer  is,  that  the  suit  against 
Coats  "was  diligently  prosecuted."  It  is  not 
said  by  whom.  We  have  seen,  however,  how 
diligently. 

Then  as  to  the  claim  on  Buckner.  The  steps 
taken  by  Buckner  are  the  following: 
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In  April,  1804  (three  years  after  the  assign- 
ment from  Shackleford),  Upshaw  sent  by  John 
H.  U pshaw  to  demand  the  money.  It  was  not 
paid, and  the  claim  was  put  by  John  H.  Upshaw 
in  the  hand  of  O'Bunnon  for  collection,  who 
received  $300  from  Buckuer,  but  did  nothing 
more. 

06*]  *ln  December,  1805,  Upshaw  assigned 
£500  of  the  Buckner  debt  to  John  H.  Upshaw, 
and  gave  him  an  order  on  O'Bannon,  April  1 , 
1807,  to  receive  the  money  if  collected.  This 
order  was  protested  for  nonpayment.  Nothing 
further  is  done  for  seven  years;  until  February, 
1814,  when  Upshaw  commences  a  suit,  in  his 
own  name,  against  Buckner,  on  the  Shackle- 
ford  contract.  Buckner  demurred  to  declara- 
tion, on  the  ground  that  the  action  should  have 
been  brought  iu  Shack  leford's  name,  and 
the  demurrer  was  sustained,  and  judgment 
upon  it  against  Upshaw  at  May  Term,  1815. 
This  was  the  end  of  all  vigilance  as  to  Buckner, 
who  lived  until  1830,  and  then  died  possessed 
of  large  real  and  personal  estate.  His  estate 
has  since  been  settled,  aid  it  appears  it  was  not 
necessary  to  sell  his  real  estate  to  pay  bis  debts. 

This  is  the  sum  total  of  vigilance  as  to  Coats 
and  Buckner,  showing  the  most  tardy  pro- 
ceedings, and  those  defeated  by  the  gross  igno- 
rance of  Upshaw's  agents. 

Now,  it  would  be  strange  if  all  this  delay  has 
not  wholly  defeated  all  prospect  of  a  recovery, 
of  either  the  Coats  claim  or  the  debt  against 
Buckner.  In  all  probability  the  Kentucky  stat- 
ute has  long  since  barred  an  action  in  favor  of 
Shackleford  or  Buckner;  or,  if  there  be  no  lim- 
itation in  that  State  as  to  specialty  debts,  as  we 
believe  it  is  the  case,  the  presumption  of  pay- 
ment is  conclusive.  And  the  Virginia  statute 
has  barred  the  action  against  Coats's  bail,  or 
against  the  sheriff  for  failing  to  return  the  last 
«».  m.  Or,  if  there  was  no  bar  by  limitation 
or  presumption,  the  assets  of  Coats  and  Buck- 
ner are  beyond  the  reach  of  their  creditors. 
One  has  been  dead  nearly  forty  years,  the  other 
(Buckner)  twenty-two  years. 

With  what  conscience  can  Upshaw,  after  all 
this  delay  and  loss,  seek  to  make  these  pur- 
chasers from  Buckner  again  pay  for  their  lands? 
If  he  had  come  forward  in  good  time,  they  un- 
doubtedly might  have  re-imbursed  themselves, 
by  action  against  Buckner,  either  upon  the  cov- 
enants in  his  deed  or  (by  subrogation)  on  the 
contract  with  Shackleford;  but  as  it  is,  his 
negligence  has  put  that  beyond  reasonable  prob- 
ability. 

But  if  Upshaw  had  been  vigilant  against 
Coats  and  Buckner,  it  is  no  excuse  for  his 
laches  as  against  these  complainants.  He  did 
know,  as  early  as  1799,  that  these  complainants 
were  in  possession  of  these  lands,  claiming  and 
07*]  improving  them  as  their  own.  *Now,  in 
1815  he  was  pursuing  Buckner  for  the  money; 
and  up  to  1830  the  suit  in  chancery  was  going 
forward  as  to  the  Coats  claim.  He  still  consid- 
ered the  contract  as  open,  and  never  makes  any 
demand  of  these  complainants.  In  1818  he 
seeks  to  turn  them  out  of  posession  by  an  action 
of  ejectment.  He  does  not  ask  them  for  the 
money.  He  does  not  exhibit  his  right  to  re- 
ceive it;  but  demands  their  land,  and  when  he 
comes  to  show  his  right  to  that,  he  exhibits 
nothing  but  a  void  patent. 

He  then  lies  by  for  eight  years,  until  1826, 
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and  obtains  a  patent  from  the  United  States  by 
means  of- his  deed  from  Roy,  the  warrantee, 
which  deed  was  obtained  in  confirmation  of  a 
contract  which  he  had  released  and  rescinded; 
and  at  last  in  1839,  after  these  complainants 
had  been  in  peaceable  possession,  to  his  knowl- 
edge, for  thirty  years,  he  brings  his  last  eject- 
ment, and  seeks  to  turn  them  off  the  land. 

Now,  so  far  as  his  right  to  make  these  com- 
plainants pay  him  Buckner's  debt  is  concerned, 
there  has  been  no  demand  for  thirty  years,  and 
in  the  mean  time,  in  consequence  of  his  laches, 
these  complainants  have  lost  all  chance  of  in- 
demnity from  Buckner. 

Such  laches  will  bar  not  only  a  mere  equitable 
lien  for  purchase  money, which  is  the  most  that 
Upshaw  ever  had,  but  in  equity  it  would  bar  a 
legal  title,  especially  one  obtained  from  a  mere 
trustee,  under  circumstances  like  the  present. 

The  rule  prior  in  tempore  does  not  apply 
where  the  holder  of  the  first  equity  is  guilty  of 
laches.    (8ug.  Vend.,  738,  739.) 

We  claim,  therefore,  that  Upshaw  is  not  en- 
titled to  demand  the  Buckner  debt  from  the 
complainants.  If  he  is  entitled  to  any  relief 
against  the  complainants,it  is  only  to  that.  But 
the  decree  of  the  Circuit  Court  goes  quite 
beyond  that,  and  gives  him  the  land  itself,  and, 
in  addition,  a  sum  of  money  for  rents  and  prof- 
its larger  than  the  Buckner  debt,  principal  and 
interest  I 

This  part  of  the  decree  proceeds  upon  tbe 
idea  that  he  sold  this  land — that  he  stands  as 
vendor — bis  purchase  money  unpaid — guilty  of 
no  laches;  and  that  these  complainants,  as  pur- 
chasers, have  refused  to  pay  him  their  pur- 
chase money,  or  have  wrongfully  delayed  it  so 
long,  that  he  can  rescind  it,  ana  take  back  bis 
land.  1  have  already  shown  the  gross  laches 
on  his  part,  so  gross,  that  if  he  was  the  imme- 
diate vendor  of  the  complainants,  *and  [*<J8 
they  had  agreed  to  pay  him  the  purchase 
money,  he  could  not  recover  it,  but  it  would 
long  ago  have  been  barred,  or  presumed  to  be 
paid. 

But  the  complainants,  what  have  they  done 
to  lose  their  land  to  Upshaw? 

He  is  not  their  vendor.  He  is  (as  has  been 
shown)  the  mere  assignee  of  a  debt,  never  look- 
ing to  this  land  but  as  a  means  of  securing  its 
payment.  He  has  never  demanded  payment  of 
them.  With  full  knowledge,  he  allowed  them 
to  go  on  for  thirty  years,  wasting  the  best  of 
their  lives  in  reclaiming  this  land  from  the 
wilderness.  They  have  been  guilty  of  no 
laches — of  no  bad  faith.  They  say  in  their  bill 
that  they  were  in  total  ignorance  of  his  claim, 
or  of  any  defect  in  their  title,  until  he  recov- 
ered against  them  in  the  last  ejectment;  and  all 
this  Upshaw  admits  in  his  answer.  They 
never  refused  to  pay  the  Buckner  debt,  for  it 
was  never  demanded  of  them. 

And  if  they  had  refused,  that  refusal  would 
not  have  prejudiced  them;  but  they  still  would 
have  saved  their  land,  by  application  to  equity. 
That  debt  was  not  of  their  contracting,  ft  whs 
res  inter  altos.  They  had  a  right  to  have  it 
fully  sifted  in  this  court.  No  one  can  doubt 
this. 

Again.  If  it  were  the  case  of  vendor  and 
vendee,  before  the  vendor  can  count  time  and 
laches  against  the  vendee,  and  go  for  a  rescis- 
sion, he  must  show  himself  ready  and  able  to 
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comply  with  his  contract.  ( Wilson  v.  Tnppan, 
6  O.  Rep.,  175.) 

U pshaw  could  not  demand  either  money  or 
Und,  until  1826.  for  he  could  never  before  that 
day  make  a  title.  And  up  to  this  moment  he 
cannot  perform  that  very  contract,  with  which 
be  is  connected  as  assignee — the  contract  be- 
tween Shackleford  and  Buckner.  If  these 
complainants  are  to  pay  the  purchase  money 
for  Buckner.  they  can  only  be  asked  to  do  so 
upon  having  the  benefit  of  that  contract  and  a 
performance  from  the  other  party.  Shackle- 
ford  stipulates  to  make  Buckner  a  warrantee 
deed,  and  that  deed  U pshaw  has  not  yet  pro- 
duced. If  Shackleford  is  dead,  we  must  have 
such  a  deed  from  his  representatives  as  binds 
his  estate.  Up«haw's  deed  will  not  satisfy  the 
contract.  We  do  not  know  what  he  may  have 
done  to  encumber  the  title,  or  how  safe  we  would 
be  with  his  warantee.  We  are  not  bound  to 
take  it  as  of  course. 

69*]  "Further,  before  Upshaw  could  rescind 
the  contract  and  take  the  land,  he  must  place  us, 
a»  Buckner's  assignees,  in  statu  quo.  He  must 
^i  re  us  t  he  claim  on  Coats ;  he  must  transfer  to  us 
the  claim  on  Buckner:  and  he  must  pay  back 
to  us  the  money  he  received  from  Buckner. 

Lastly.     The  contract  for  the  one  thousand  ] 
seven  hundred  acres  is  one;  it  must  be  rescinded 
ta  Mo.  or  not  at  all ;  and  as  to  the  one  thousand  j 
acres  it  can  never  be  rescinded,  for  that  part  of  j 
it  is  performed.  ' 

IlL  If  the  court  require  the  complainants  to  i 
pay  the  Liuckner  debt,  a  question  arises,  ! 
whether  a  pro  rata  allowance  be  made  for  the  J 
SWO  paid  by  the  Anderson  bond. 

It  is  clearly  right  to  allow  that  credit.  Shack- 
kford  sold  to  Buckner  two  tracts  as  one,  for  on 
entire  consideration  of  £1,020.     The  contract ' 
speaks  of  the  two  tracts:  that  is,  the  tract  of 
one  thousand  acres,  and  of  seven  hundred  acres.  ; 
"as  the  one  thousand  seven  hundred  acres."! 
There  is  no  price  fixed  for  one  as  distinct  from 
the  other:  the  sale  is  in  soUdo.      The  £600  is  I 
paid  and  indorsed  generally  upon  the  contract.  . 
Xo  application  was  made  to  one  of  the  tracts 
by  the  parties  at  the  time  of  the  payment.     In- 1 
deed,  without  the  concurrence  of  both  the  par- ! 
tie*,  such  special  application  could  not  be  made. 
The  contract  did  not  admit  it,  for  here  was  no 
ease  of  two  debts,  or  of  two  tracts  of  land,  with 
distinct  suras  due  for  each.     There  was  but  one 
debt,  due  for  two  tracts' of  land,  sold  as  one. 

IV.  As  to  the  rents  and  profits  and  iraprove- 


If  the  court  are  of  opinion  that  Upshaw  is 
entitled  to  the  land,  the  remaining  question  is  ' 
upon  that  part  of  the  decree  of  the  Circuit ! 
Court  which  touches  the  allowance  to  be  made 
to  I" pshaw  for  rents,  and  to  the  complainants 
for  improvements. 

The  decree  gives  to  the  complainants  their 
improvements  made  up  to  the  year  1818,  with-  j 
oh;  interest;  and  to  Upshaw  the  annual  rents  ' 
and  interest  from  1818  to  1840,  by  which,  in 
addition  to  the  land,  now  worth  from  fiS.OOO 
to  $-JU,000,  Upshaw  recovers  a  decree  against  the 
complainants  for  (4,762.30,  being  a  little  more 
than  the  balance  due  upon  the  Buckner  debt ! 

We  chum  the  true  rule  to  be,  to  allow  improve- 
BeoU  up  to  the  time  of  bringing  the  ejectment 
upon  which  the  land   was  recovered,  and  to 
charge  rents  from  that  time. 
Bow  abo  X. 


This  is  according  to  the  rule  fixed  by  [*70 
the  occupying  claimant  law  of  Ohio. 

It  is  said  that  law  does  not  apply  to  this  case, 
as  the  title  of  the  complainants  is  not  adverse 
to  that  of  Upshaw. 

It  is  shown  that  the  complainants  took  the 
possession  under  a  claim  of  the  fee,  having  paid 
their  vendor  in  full,  and  taken  a  conveyance  in 
fee.  They  did  not  hold  in  subordination  to  any  - 
one.  Their  possession  was  therefore  adverse. 
(Jackson  v.  Ellis,  18  Johns.,  118.)  The  occu- 
pying claimaut  law,  therefore,  furnishes  a  rule 
of  adjustment  which  this  court  will  follow. 
(Bank  of  Hamilton  v.  Dudley's  Lessee,  2  Peters, 
526.) 

Messrs.  Morehead  and  Cox  argued  for  the  ap- 
pellee upon  the  following  grounds: 

The  appellants  have  not  sustained  by  proof 
the  material  allegations  in  their  bill. 

1.  The  appellants  in  their  bill  charge  that 
Shacklcford  was  authorized  by  the  appellee  to 
sell  the  land  to  Buckner;  the  answer  negatives 
the  allegation,  and  there  is  no  proof  contradict- 
ing the  answer. 

2.  The  appellee,  however,  admits  that  in  1800 
he  gave  bis  conditional  assent  to  that  sale;  and 
if  the  condition  had  been  complied  with  on  the 
part  of  Buckner,  his  assent  would  in  equity  be 
construed  as  having  relation  back  to  the  time 
of  Shackleford's  contract  with  Buckner,  and 
have  bound  him  to  convey  the  land.  The  con- 
ditions on  which  his  assent  to  that  contract  was 
obtained  are,  Shackleford  agreed  to  assign  him 
the  contract  made  with  Buckner,  and  give  him 
full  power  and  authority  to  receive  from  Buck- 
ner the  £420  then  due  for  the  land,  with  inter- 
est thereon,  at  the  rate  of  5  per  cent,  per  an- 
num, from  the  1st  day  of  December,  1797.  till 
paid,  and  Buckner  was  to  pay  him  the  money 
thus  due;  and,  on  those  conditions  being  com- 
plied with,  the  appellee  assented  to  the  sale, 
and  bound  himself  to  convey  the  land  to  Buck- 
ner. 

3.  The  conditions  on  the  agreement  to  per- 
form which  the  assent  of  the  appellee  was  ob 
tained,  as  aforesaid,  so  far  as  the  same  were  to 
have  been  performed  by  Shackleford,  were 
never  performed  by  him  until  the  16th  of  May, 
1803.  Until  those  conditions  were  performed 
by  Shackleford,  the  appellee  had  no  power  or 
•authority  to  apply  to  either  Buckner  or  [*7  1 
Coats  for  payment,  or  to  receive  and  receipt  for 
the  purchase  money,  if  the  same  had  been 
tendered  to  him.  The  written  order  on  Cope- 
land,  which  Buckner  gave  to  Shackleford,  to 
which  we  have  already  referred,  was  never 
transferred  by  Shackleford  to  the  appellee;  so 
that  the  appellee  never  had  anything  to  do 
with  the  collection  of  Coats's  bond,  or  any  au- 
thority to  receive  the  money  due  thereon,  had 
it  been  collected. 

4.  That  part  ol  the  condition,  namely,  the 
payment  of  the  £420,  with  interest,  &c,  which 
was  to  have  been  performed  by  Buckner,  has 
never  been  performed,  either  by  him  or  by  any 
other  person  for  him.  The  payments  credited 
on  the  contract  between  Shackleford  and 
Buckner,  while  the  same  remained  in  posses- 
sion of  O'Bannon,  were  never  received  by  the 
appellee.  O'Bannon  had  no  authority  from 
the  appellee  to  receive  from  Buckner  partial 
payments  on  the  contract.  His  authority  was 
limited  and  confined  to  the  receipt  of  the  en- 

61 


Digitized  by 


Google 


71 


Scpeeme  Court  of  thb  United  States. 


1848 


tire  sum  due  and  the  delivery  of  the  deed.  The 
allegation  in  the  appellant's  bill,  thatO'Bannon 
was  duly  authorized  by  John  H.  Upshaw, 
whom  they  charge  was  invested  with  power  of 
substitution,  to  receive  from  Buckuer  partial 
payments  on  said  contract,  is  positively  denied 
by  the  appellee  in  his  answer,  and  that  denial  is 
fully  sustained  by  the  depositions  of  John  H. 
Upshaw  and  the  receipt  given  by  him  to  the 
appellee,  for  the  said  original  contract  left  with 
O'Bannon,  and  power  of  attorney  dated  April  4, 
1804,  to  which  the  court  is  respectfully  referred. 
From  that  denial,  and  those  depositions  and 
receipts,  we  draw  the  conclusions:  1st.  That 
the  appellee  executed  a  deed  to  Buckner,  as  an 
escrow,  and  placed  the  same  in  the  hands  of 
his  agent,  John  H.  Upshaw,  for  the  purpose  of 
being  delivered  to  Buckner  upon  the  receipt  from 
him  of  the  £530  9«.,  the  purchase  money  then 
due  on  the  land.  3d.  That,  for  the  purpose  of 
avoiding  any  difficulty  with  Buckner  respect- 
ing the  conveyance  of  said  land,  the  appellee 
empowered  his  said  agent,  on  the  receipt  of  the 
said  purchase  money,  to  execute  to  Buckner 
such  other  or  further  conveyance  or  assurance 
as  might  be  deemed  necessary,  in  order  to  invest 
in  Buckner  a  perfect  title.  3d.  That  said  agent 
was  not  empowered  to  receive  partial  payments 
on  said  contract,  but  was  limited  and  confined 
to  the  receipt  of  the  entire  sum  due.  The  words 
72*]  in  the  *power  referred  to  in  the  said  re- 
ceipt are,  "  and  to  receive  of  said  Buckner  the 
sum  of  five  hundred  and  thirty  pounds,"  &c., 
"  for  the  above  land."  The  appellee  was  will- 
ing to  confirm  the  contract  upon  being  paid  the 
entire  sum  due,  but  not  otherwise.  He  was 
not,  by  the  receipt  of  partial  payments,  willing 
to  extend  the  time  of  payment  of  the  residue 
to  an  indefinite  period.  4th.  That  said  agent 
was  not,  by  his  principal,  invested  with  power 
of  substitution'.  This  is  inferable  from  the 
fact  that  no  such  power  is  referred  to  in  the  re- 
ceipt which  he  gave  to  his  principal.  5th. 
That  the  power  given  to  said  agent  by  his  prin- 
cipal does  not  contain,  as  charged  in  the  appel- 
lant's bill,  a  clause  authorizing  him  to  receive 
any  balance  that  might  be  due  on  said  contract, 
if  any  was  due.  6th.  That  the  power  given 
by  said  agent  to  O'Bannon  was  not  greater  than 
said  agent  himself  possessed ;  for  said  agent  de- 
poses and  says,  "  I  certainly  did  not  consider 
myself  authorized  to  tender  Buckner  a  title 
until  the  money  whs  paid,  and  I  certainly  did 
not  give  to  O'Bannon  a  power  greater  than  the 
one  possessed  by  myself."  And,  7th.  That 
O'Bannon  was  not  the  attorney  of  the  appellee 
for  the  purposes  charged  in  the  appellant's  bill. 
If  these  conclusions  are  sustained  by  the  prem- 
ises, it  results  that  O'Bannon  had  no  power  de- 
rived from  the  appellee  to  receive  partial  pay- 
ments on  the  contract,  and  that  the  credits  in- 
dorsed on  said  contract  by  him  must  be  laid 
out  of  the  case.  The  onv*  of  sustaining  O'Ban- 
non's  authority  to  receive  partial  payments 
rests  with  the  appellants,  and  they  have  totally 
failed  in  proving  the  truth  of  their  allegation. 
The  credits  indorsed  on  the  contract  refer  to  re- 
ceipts given  to  Buckner.  The  appellant?  claim 
under  Buckner;  why,  then,  if  those  payments 
were  made  on  said  contract  by  the  authority  of 
the  appellee,  do  not  the  appellants  produce 
those  receipts,  and  the  authority  granted  to 
O'Bannon,  authorizing  him  to  receive  those 
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partial  payments?  The  appellants  have  pre- 
sented no  valid  excuse  for  their  non production ; 
and  the  very  fact  of  keeping  back  those  docu- 
ments, if  such  really  exist,  raises  a  suspicion 
that  all  was  not  right,  and  that,  if  they  were 
produced,  they  would  prove  the  allegations  in 
their  bill  to  be  untrue.  The  two  payments  in- 
dorsed without  the  authority  of  the  appellee 
must,  therefore,  we  respectfully  submit,  belaid 
out  of  the  case. 

The  £600,  the  proceeds  of  Anderson's  bond, 
was  applied  in  'payment  of  the  money  [*7S 
due  by  Buckner  to  Shackleford  on  the  one 
thousand  acres  of  land  surveyed  for  Javin 
Miller,  and  which  was  sold  by  the  latter  to  the 
former,  as  aforesaid,  and  no  part  of  that  sum 
was  applied  in  payment  of  the  lands  in  ques- 
tion. This  position  is  sustained  from  the  fol- 
lowing facte  and  circumstances: 

1st.  Shackleford,  at  the  time  he  contracted 
with  Buckner,  was  invested  with  the  equitable 
title  to  this  one  thousand  acres,  but  he  was  not 
invested  with  either  the  equitable  or  legal  title 
to  the  seven  hundred  acres  of  land  in  question, 
and  it  is  therefore  reasonable  to  infer  that  he 
applied  that  sum  to  the  payment  of  the  debt  due 
to  himself. 

3d.  £600  was  the  precise  sum  which  was  to 
be  paid  by  Buckner  to  Shackleford  for.  that 
one  thousand  acres  of  land. 

8d.  In  1803,  Shackleford  procured  Chamber- 
lay  ne,  the  patentee  of  said  one  thousand  acres 
of  land,  to  execute  a  deed  of  conveyance  for 
the  same  to  Buckner,  and  the  said  deed  and  the 
patent  which  Chamberlayne  had  obtained  for 
the  land  were  afterwards  transmitted  to  Buck- 
ner, by  the  hands  of  the  appellee  or  his  agent, 
John  *H.  Upshaw.  Would  Shackleford  nave 
done  that  if  any  portion  of  the  purchase  money 
still  remained  due  to  him  by  Buckner? 

4th.  When  Shackleford,  in  1800,  first  inform- 
ed the  appellee  that  he  had  sold  to  Buckner  the 
seven  hundred  acres  of  land  in  question,  and 
agreed  to  assign  to  him  the  contract  he  had 
made  with  Buckner,  be  stipulated  with  him 
that  the  entire  purchase  money  was  still  due 
for  the  land  by  Buckner. 

5th.  When  Shackleford,  in  1803,  assigned  to 

I  the  appellee  the  contract  he  had  made  with 

Buckner  ( for  the  sale  to  him  of  the  lands  in 

i  question ),  he  covenanted  with  the  appellee 

that  there  was  then  due  bv  Buckner,  on  said 

I  contract,  the  sum  of  £i?80  §«. 

6th.  When  John  H.  Upshaw.  as  agent  of  the 
|  appellee,  afterwards  called  upon  Buckner  for 
i  payment,  he  acknowledged  that  the  entire  sum 
|  was  due.  and  promised  to  make  payment  in 
!  some  short  time,  if  said  agent  would  wait.    The 
I  said  agent  did  wait,  as  requested,  but  no  pay- 
ments were  made  to  him  by  Buckner. 
:     We  therefore  assume  it  as  an  indisputable 
I  fact,  that  no  part  of  the  purchase  money  for 
i  the  lands  in  question  was  ever  paid  by  Buckner, 
|  either  to  Shackleford  or  to  the  appellee,  or  to 
i  any  other  person  authorized  by  the  appellee  to 
receive  and  receipt  for  the  "same.    No  [*74 
money  was  ever  collected,  either  by  Shackle- 
ford or  the  appellee,  on  Coate's  bond.    The  de- 
fense successfully  made  by  Buckner  in  the  Cir- 
j  cuit  Court  of  Kentucky  to  the  action  brought 
'  by  the  appellee,  as  assignee,   to  recover  the 
purchase  money  due  on  the  land,  evinced  a 
determination  on  his  part  not  to  perform  the 
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rontrad  he  bad  made  with  Shackleford,  and, 
by  that  unequivocal  act,  the  appellee  had  a 
right  to  declare  the  contract  at  an  end,  and  no 
farther  obligatory  on  him ;  and  he  did  so  declare 
it,  and  immediately  thereafter  commenced  an 
action  of  ejectment  in  the  seventh  Circuit  Court 
of  the  United  Stales,  District  of  Ohio,  against 
the  tenants  in  possession,  who  claimed  to  have 
derived  their  title  under  Buckner.  To  that 
action,  lbe  appellants,  or  the  persons  under 
whom  thev  claim,  were  admitted  as  defendants, 
and,  on  trial,  a  verdict  and  judgment  wereren- 
drred  in  their  favor,  on  the  ground  that  the 
appellee,  who  was  the  lessor  of  the  plaintiff, 
was  only  invested  with  the  equitable  title  under 
end  in  virtue  of  the  deed  to  him  from  Roy, 
which  was  based  on  a  patent  granted  to  him  by 
the  Commonwealth  of  Virginia,  which  bore 
date  subsequent  to  the  date  of  the  deed  of  ces- 
•jon  from  Virginia  to  the  United  Slates.  Being 
thus  defeated  in  every  attempt  made  by  him, 
flnt,  to  recover  the  money  for  which  the  land 
had  been  sold  by  Shackleford  to  Buckner,  and, 
*ecood,  to  recover  possession  of  the  land  itself, 
the  appellee  procured  from  Roy  and  wife  a 
swood  deed  of  conveyance,  and,  in  1836,  ob- 
tained from  the  United  States  a  patent  for  the 
land,  on  which  he  instituted  an  action  of  eject- 
ment against  the  appellants,  and  obtained  a 
verdict  and  judgment  of  eviction  against  them ; 
ud  in  order  to  obtain  a  perpetual  injunction 
■gainst  further  proceedings  on  that  judgment, 
and  to  compel  a  conveyence  of  the  lands  in 
question,  the  appellant  filed  the  bill  under 
which  (he  decree  complained  of  was  rendered. 
4.  And  the  question  here  occurs,  were  this  a 
soil  prosecuted  by  Buckner  or  his  legal  repre- 
sentatives against  the  appellee,  in  order  to  com- 
pel the  specific  execution  of  the  contract  entered 
mu>  between  Shackleford  and  Buckner,  for  the 
sale  and  conveyance  of  the  lands  in  question, 
would  this  court  grant  the  relief  asked?  Buck- 
ner has  neither  paid  nor  tendered  payment  of 
the  purchase  money.  Would  this  court,  then, 
decree  in  his  favor?  Is  it  not  a  rule  in  equity, 
that  where  the  party  to  a  contract  not  only  neg- 
75*]  lects  *to  perform  it,  but,  by  his  conduct, 
evinces  a  determination  not  to  perform  it,  that 
the  opposite  party  is  at  liberty  to  put  an  end  to 
it;  and  that  where  the  purchaser  neglects  for 
an  unreasonable  length  of  time,  although  often 
requested,  to  pay  the  purchase  money,  and  in 
the  mean  time,  as  in  the  present  case,  the  land 
has  increased  in  value  tenfold,  that  a  court  of 
equity  will  not  interpose  in  his  behalf,  by  com- 
pelling the  specific  execution  of  the  contract? 
If  Buckner  had  made  prompt  payment,  the 
appellee  could  readily  have  invested  the  avails 
of  the  sale  in  other  western  lands,  which,  at 
this  day,  would  have  been  worth  thousands  of 
dollars  more  than  the  lands  in  question,  with  all 
the  improvements  which  have  been  made  on 
the  lands  by  the  appellants,  and  have  avoided 
the  trouble  and  expense  of  many  long  and 
wearisome  journeys,  and  the  expenditure  of 
thousand  of  dollars  in  ineffectual  attempts  to 
recover  his  just  rights.  Is  it  not  also  a  rule  in 
equity,  that  he  who  asks  must  himself  do  equity 
to  him  against  whom  he  asks  it;  and  that  he 
who  claims  the  aid  of  a  court  of  equjty  must 
show  that  he  has  not  only  been  at  all  times 
ready,  willing,  anxious,  and  eager  to  perform 
the  stipulations  on  his  part,  but  that  he  has 
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either  actually  performed  or  tendered  perform- 
ance on  his  part,  and  that  the  opposite  party 
refused  compliance  on  his  part?  These  princi- 
ples are  so  well  understood,  and  have  so  often 
received  the  sanction  of  this  court,  that  we  do 
not  deem  it  necessary  to  cite  authorities  in  sup- 
port of  them.  We  therefore  respectfully  sub- 
mit, that  were  Buckner  or  his  heirs  the  parties 
complainant  in  this  suit,  that  a  specific  execu- 
tion of  the  contract  in  question  would  not  be 
decreed  by  this  honorable  court. 

6.  Do  the  appellants,  as  against  the  appellee, 
stand  upon  more  favorable  ground  in  a  court 
of  equity  than  Buckner  or  his  representative 
would  have  stood?  No  consideration  ever 
moved  from  the  appellants  to  the  appellee  as 
an  inducement  to  the  conveyances  asked;  they 
never  tendered,  nor  do  they,  in  their  bill,  offer 
to  pay  the  consideration  money  contracted  to 
be  paid  by  Buckner.  They  were  not  parties 
to  the  contract  made  by  Shackleford  with  Buck- 
ner, and  consequently  no  privity  of  contracts 
exists  between  them  and  the  appellee.  Upon 
what  ground  or  principle,  then,  are  the  appel 
lants,  as  against  the  appellee,  entitled  to  the  re- 
lief prayed  for  in  their  bill?  Upon  the  ground 
of  privity  of  'contract,  they  are  not  en-  f*70 
titled  to  relief,  because  such  privity  existed. 
The  appellants  have,  however,  invoked  the 
benefit  of  the  contract  between  Shackleford  and 
Buckner,  which  has  been  assigned  to  the  ap- 
pellee; but  can  that  contract,  if  it  were  admit- 
ted they  arc  entitled  to  its  benefit,  aid  them? 
The  terms  of  that  contract  were  never  per- 
formed by  Buckner.  If  they  are  entitled  to 
the  aid  of  that  contract,  it  must  be  on  the 
ground,  that  in  equity,  though  not  at  law,  they 
must  be  considered  as  Buckner's  assignees,  and 
consequently,  in  reference  to  that  contract,  as 
standing  in  his  shoes;  and  with  reference  to  the 
appellee,  as  subject  to  the  same  equity  to  which 
it  was  subject  in  the  hands  of  Buckner.  As 
the  assignees  of  Buckner,  they  acquired  no 
better  title  in  equity  than  was  vested  in  Buck- 
ner at  the  time  of  the  assignment.  If,  there- 
fore, Buckner  could  not  in  equity  compel  the 
specific  execution  of  the  contract  in  question, 
neither  can  the  appellants  compel  it.  The  as- 
i  siarnee  of  a  contract  for  the  sale  and  conveyance 
of  land,  where  he  himself  has  neither  perform- 
ed nor  tendered  performance,  must  abide  the  fate 
which  awaited  the  assignor,  where  he  neither 
fulfilled  nor  offered  to  fulfil  the  terms  of  the  con- 
tracts, the  specific  execution  of  which  is  sought. 
In  Stanley  v.  Qadtby  ( 10  Peters,  522),  this  court 
is  reported  to  have  said,  "  If  a  complainant  does 
not  aver  in  his  bill  his  readiness  to  pay  both 
principal  and  interest,  he  can  have  no  standing 
in  a  court  of  equity."  The  payment  or  tender 
of  the  purchase  money  is  indispensable  on  the 
part  of  him  who  asks  the  specific  execution  of 
a  contract.  (Stratford  v.  Alborough.  Ridge- 
way's  Ch.  R. ,  and  2  Bligh's  R. .  596, 4. )  Again : 
both  Buckner  and  the  appellants  have  trifled 
with  the  appellee;  and  it  seems  to  be  a  settled 
rule  in  equity,  that  where  one  party  to  an 
agreement  trifles,  and  shows  a  backwardness  to 
perform  on  his  part,  equity  will  not  decree  a 
specific  performance  in  his  favor.  (Harring- 
ton v.  Wheeler,  11  Ves.,  856.)  In  the  case  of 
Edward*  v.  Parker,  lately  pending  in  Brown 
County,  Ohio,  which  was  a  bill  to  enforce  the 
specific  execution  of  a  contract,  the  Supreme 
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Court  of  the  State  refused  to  decree  in  favor  of 
the  complainant,  on  account  of  the  lapse  of 
time  since  the  contract  should  have  been  com- 
plied with.  (S.  P.  Mayo  v.  Deschamps,  18  Ves. , 
25;  Grant  v.  Humphrey,  8  Ves.,  815;  and  High- 
by  v.  Whittaker,  8  Ohio,  201 .)    In  this  last  case 


decided  that  he  could  not  compel,  in  equity, 
the  specific  execution  of  the  contract;  that  the 
trifling  indis|K>sition  of  the  complainant,  his 
want  of  integrity  and  intention  to  pay  for  the 
property,  and  his  ulter  inability  to  do  it,  un- 
questionably gave  to  Burchard,  under  whom 
Whittaker  claimed,  the  right  to  put  an  end  to 
the  contract;  and  that  as  the  complainant  had 
occupied  the  land  sold,  the  fair  rent  of  which 
was  equal  to  the  actual  payment  made,  Brtincc, 
(he  seller,  had  a  right  to  rescind  without  offer- 
ing to  refund  the  amount  received.  ( See,  alsu, 
Remington  v.  Kelly  et  al.,1  Ohio  R.,  108.)  It 
is  now  more  than  forty-one  years  since  the  pur- 
chase money  for  the  lands  in  question  fell  due, 
and  during  that  whole  period  neither  Buckner 
nor  the  appellants  have  either  paid  or  offered 
to  pay  the  purchase  money ;  upon  what  ground, 
then,  can  they  insist  that  the  decree  is  errone- 
ous? Every  man  is  to  suffer  for  his  own  delay 
or  neglect.  (Speake  v.  Speake,  1  Ves.,  217.) 
The  plaintiff  in  equity,  if  he  either  will  not,  or. 
through  his  own  negligence,  he  cannot,  per- 


form the  whole  on  his  side,  has  no  title  in  equity 
to  the  performance  of  the otherparty.  (Butch- 
er v.  Hinton,  1  Ch.  Ca.,  802;  Keen  v.  Stukely. 
Gil.  R.,  155;  Pope  v.  Roots,  7  Bro.  P.  C.  184; 
Earl  o/Erershap  v.  Watson,  Rep.  Temp.  Pinch, 
445;  2  Freeman,  85;  Button  v.  Long,  Temp. 
Pinch,  12.)  So,  if  (he  plaintiff  has  not  per- 
formed his  part  of  the  agreement,  he  must,  in 
equity,  show  that  he  was  in  no  default  in  not 
performing  it,  but  must  also  allege  that  he  is 
still  ready  to  perform  it.  (Field*  v.  Hooker, 
Merivale,  224;  and  Fane  v.  Spencer,  Merivale, 
430.  in  note.)  And  upon  this  reasoning  it  is. 
that  when  a  man  has  1  rifled  or  shown  a  back- 
wardness in  performing  his  part  of  the  contract, 
equity  will  not  decree  a  specific  contract  in  his 
favor,  especially  if  circumstances  are  altered. 
(Hayes  v.  CaryU,  Jan.,  1792;  5  Vin.  Abr.,  538, 
pi.  18.)  Neither  will  equity  decree  an  agree- 
ment which  appears  afterwards  to  have  been 
discharged  by  parol,  though  the  original  agree- 
ment was  in  writing.  ((Soman  v.  Salisbury.  1 
Ves.,  240;  Lord  Milton  v.  Edgworih,  6  Brown, 
P.  C,  580;  Segal  v.  Miller,  2  Ves.,  299;  Inge  v. 
Sippingwell,  Dick..  469:  Dated  v.  Sinumds,  1 
Cox's  R.,  406;  and  Stephens  v.  Cooper,  1  Johns. 
Ch.R.,420,480.)  In  thecoseof  Heafiy  v.Hilltfie 
specific  performance  of  an  agreement  to  grant 
78*]  a  lease  was  refused,  "the  plaintiff  having 
failed  to  file  his  bill  for  more  than  two  years 
since  notice  from  defendant  of  his  intent  not  to 
perforin  his  contract,  on  account  of  the  plaint- 
iff's non-fulfillment  of  his  part  of  the  agree- 
ment. In  this  case,  at  the  time  of  service  of 
the  declarations  in  the  first  action  of  ejectment 
brought  by  the  appellee  against  the  appellants. 
the  appellants  had  notice  that  the  appellee  did 
not  intend  to  perform  the  agreement  in  ques- 
tion, on  account  of  the  neglect  of  Buckner  in 
not  paying  the  purchase  money  due  on  the 
land;  and  yet  no  payment  or  offer  of  payment 
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was  made  by  them,  nor  did  they  file  their  pres- 
sent  bill  until  more  than  ten  years  had  elapsed 
after  the  receipt  of  actual  notice  that  (be  ap- 
pellee considered  the  contract  at  an  end,  and 
no  further  obligatory  on  him.  Even  in  the  bill 
which  the  appellants  have  filed  (but  which 
they  never  filed  until  all  their  efforts  to 
baffle  the  appellee  at  law  had  failed),  they  have 
not  tendered  payment  of  the  purchase  money, 
unless  that  clause  in  the  prayer  of  their  bill 
which  asks  for  a  decree  upon  such  terms  as  the 
court  may  seem  just  can  be  construed  as  an 
offer  to  pay  the  purchwse  money  due,  with 
interest.  To  construe  that  clause  in  the  praver 
of  the  bill  as  an  offer  to  pay  would  be  giving 
to  it  a  construction  which  is  incompatible  with 
the  general  frame  of  the  bill,  and  the  grounds 
on  which  the  appellants  have  based  their  right 
to  the  relief  invoked.  The  appellants  have 
based  their  right  to  relief  on  three  grounds: 
1st.  ThatShackleford.or  the  appellee,  neglected 
to  collect  the  amount  due  on  Coats's  bond.  2d. 
If  that  be  not  true,  that  they,  or  one  of  them, 
neglected  to  collect  the  purchase  money  of 
Buckner.  And,  3d.  That  the  appellee  never 
acquired  his  legal  title  until  1826.  And,  first, 
as  to  Coats's  bond :  Were  it  true,  as  charged, 
that  it  was  through  mismauogement  or  omis- 
sion of  Shackleford,  or  the  appellee,  or  both  of 
them,  that  Coats's  bond  was  not  collected,  would 
the  condition  of  the  appellants  be  improved 
thereby?  We  think  not.  The  balance  due  on 
Coats's  bond  was  £250.  and  the  entire  sum  due 
was  £420.  Consequently,  there  remained  dne, 
after,  deducting  Coats's  bond,  £170,  which  fell 
due  in  1799.  This  balance  has  never  been 
either  paid  or  tendered  to  the  appellee.  If, 
therefore,  the  balance  on  Coats's  bond  was  lost 
through  the  negligence  of  Shackleford  and  the 
appellee,  or  one  of  them,  that  negligence  only 
operated  as  a  release  pro  tanto  of  the  obligation 
of  Buckner  to  pay,  or  tender  payment  *of[*7© 
the  purchase  money ;  and  from  thence  it  results, 
as  the  £170,  with  interest,  was  never  paid  or 
tendered,  that  the  appellants  arc  not  entitled  to 
the  relief  which  they  ask.  But  is  it  true  that 
Shackleford  and  the  appellee,  or  one  of  them, 
had  the  management  of  the  claim  against  Coats ; 
and  that,  through  their  mismanagement  or 
neglect,  or  the  mismanagement  or  neglect  of  any 
of  them,  said  claim  was  lost?  Coals  s  bond  was 
never  assigned  by  Buckner  to  Shackleford ;  nor 
did  the  parties  stipulate  that  Shackleford  should 
have  the  management  or  control  of  the  suit 
which  had  been  ordered  on  that  bond.  The 
stipulation  on  the  part  of  Shackleford  was  to 
wait  for  the  amount  due  on  Coats's  bond  until 
judgment  was  obtained  thereon.  That  stipula 
tion  was  coupled  with  this  condition,  namely : 
that  Buckner  gave  to  him  an  order  in  writing, 
on  the  attorney  in  whose  bands  Coats's  bond 
had  been  placed  for  collection,  requesting  him 
to  pay  over  the  money  to  Shackleford,  wheu 
collected.  Buckner  did  not  give  the  written 
order  which  he  covenanted  to  give,  but  gave  to 
Shackleford  an  order  of  the  description  prom- 
ised on  Copeland,  who  never  was  employed, 
nor  ever  had  anything  to  do  in  the  collection 
of  Coats's  bond.  Buckner's  covenant  was  there- 
fore broken;  and  so  much  of  the  purchase 
money  as  was  to  have  been  paid  by  the  proceeds 
of  Coats's  bond  became  due  on  the  day  the  con- 
tract between  Buckner  and  Shackleford  was 
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executed.  But  if  this  be  deemed  too  rigid  a 
construction  of  Buckner's  undertaking,  as  it 
respect*  the  order,  in  writing,  he  obligated  him- 
self to  give  to  Shackleford,  yet  it  is  clearly  dis- 
coverable from  tbe  words  as  well  as  from  the 
general  scope  and  design  of  the  parties,  as  ex- 
pressed in  the  contract,  that  Shackleford  only 
■ripubted  to  wait  for  the  £250  until  judgment 
was  rendered  on  Coats's  bond.  That  judgment 
was  rendered  in  May,  1800,  and  on  that  day,  at 
all  events,  the  remaining  balance  of  the  pur- 
chase money  of  the  lands  in  question  fell  due. 
Buckner  was  informed  by  Shackleford  when 
judgment  would  be  rendered,  and  that  Coats 
intended  to  enjoin  the  judgment.  The  evi- 
dence showR  that  neither  Shackleford  nor  the 
appellee  had  any  management  or  control  of  the 
suit  on  Coats's  bond:  that  neither  of  them  were 
goiltv  of  any  mismanagement  or  neglect  in 
relation  thereto;  that  the  attorney  having  the 
management  of  that  suit  procured*  judgment  to 
be  rendered  thereon  at  as  early  a  day  as  practic- 
80*]  able :  that.*ufter  judgment,  every  reason- 
able effort  was  made  to  enforce  collection,  but 
without  effect;  that  the  insolvency  of  Coats 
was  ultimately  ascertained;  that,  from  weigh- 
ing the  evidence  with  care,  the  inference  is 
strong  that  Coats  was  insolvent  in  1797,  and 
that  Buckner  was  duly  notified  of  the  result. 
We  therefore  respectfully  submit,  that  the  first 
pound  assumed  by  the  appellants,  on  which 
they  assert  their  claim  to  relief,  has  no  solid 
base  on  which  to  rest.  Their  second  ground  is 
equally  unsustainable.  What  has  the  solvency 
or  insolvency  of  Buckner,  at  certain  periods,  to  do 
with  this  case?  He  stipulated  with  Shackleford 
to  pay  for  the  land  a  certain  amount,  and  within 
certain  periods — uncertain,  it  is  true,  at  the  time 
of  contracting,  but  which  were  rendered  certain 
by  the  happening  of  the  events  referred  to  in 
tbe  contract.  Shackleford  waited  until  those 
eTents  happened.  The  £170  fell  due  at  all 
events  in  1799,  if  not  before,  and  the  £350  in 
the  May  following,  when  judgment  was  ren- 
<lerert  on  Coats's  bond.  Shackleford  did  not 
stipulate  to  wait  for  the  purchase  money  longer 
than  those  periods.  If  not  paid  then,  lie  had  a 
right  to  put  an  end  to  the  contract.  There  is 
no  clause  in  the  contract  which  rjquired  him  to 
we  tor  the  purchase  money  in  case  Buckner 
failed  to  pay  within  the  stipulated  periods.  It 
was  therefore  optional  with  Shackleford,  on 
Buckner's  neglecting  or  refusing  to  pay  within 
the  stipulated  periods,  either  to  put  an  end  to 
the  contract  or  to  sue  for  the  money  due.  If 
Buckner  was  able  to  pay.  why  did  he  not  pay? 
Until  he  made  payment,  tbe* equitable  title  to 
the  land  purchased,  or  rather  contracted  for, 
did  not  vest  in  him.  There  was  no  considera- 
tion to  raise  a  case  in  him.  If  he  was  able  to 
pay,  why  did  not  the  appellants  compel  him  to 
make  payment?  Why  did  they  not  see  that 
the  money  they  had  contracted  to  pay  Buckner 
for  the  laid  was  applied  to  the  payment  of  the 
purchase  money  which  Buckner  had  contracted 
to  pay  Shackleford?  The  appellants  claiming 
ander  Buckner  are  chargeable  with  notice  of 
the  fact,  that  he  only  held  title  under  his  con- 
tract with  Shackleford,  which  obligated  him  to 
pay  £*80,  with  interest,  before  he  could  de- 
mand of  Shackleford  the  legal  title.  Was  it 
aot,  therefore,  their  duty  to  nave  seen  that  the 
purchase  money  paid  by  them  was  faithfully 

HOWABDI. 


applied  to  the  payment  and  discharge  of  Buck- 
ner's contract  with  Shackleford?  Buckner's 
solvency  or  insolvency  has  therefore  nothing  to 
do  with  *the  case.  The  consideration  [*81 
has  never  been  paid  or  tendered,  and  conse- 
quently the  appellants  have  no  right  in  equity, 
as  against  the  appellee. 

But  it  is  also  insisted  that  the  appellee  never 
acquired  the  legal  title  to  the  lands  in  question 
until  1830;  and 'consequently,  until  he  did  ac- 
quire the  legal  title,  that  neither  Buckner  nor 
those  claiming  under  him  were  bound  either  to 
pay  or  tender  the  purchase  money.  But  did 
they  either  pay  or  tender  the  purchase  money 
when  the  legal  title  was  obtained?  No;  they 
neither  did  the  one  nor  the  other.  How,  then, 
are  they  entitled  to  relief  on  that  ground? 
They  did  not  offer  to  do  equity  when  every 
shadow  of  suspicion  was  removed  from  the  ap- 
pellee's title.  But  did  the  defect  in  the  appel- 
lee's legal  title  excuse  them  from  the  strict  per- 
formance, or  at  least  a  tender  of  performance, 
of  the  original  contract  between  Shackleford 
and  Buckner?  We  think  not.  The  appellee's 
equitable  title  was  perfect,  and  be,  as  well  as 
Shackleford  and  Buckner,  believed  that  he 
was  also  invested  with  the  perfect  legal  title,  in 
virtue  of  the  deed  of  conveyance  from  Roy, 
who  had  obtained  a  patent  for  the  land  from 
the  State  of  Virginia.  Tbe  attorney  who  in- 
stituted the  first  action  of  ejectment  for  the  ap- 
pellee, and  the  appellee  himself,  must  have  been 
impressed  with  the  belief  that  the  appellee  was 
at  that  time  invested  with  tbe  legal  title, 
otherwise  the  conduct  of  the  attorney  was 
dishonorable  and  dishonest,  and  that  of 
the  appellee  simple  and  foolish.  Upon  com- 
paring dates,  it  was  found  that  the  patent  had 
issued  since  the  date  of  tbe  deed  of  cession, 
and  consequently  that  tbe  appellee  was  not  in- 
vested with  the  legal  title.  Did  that  discovery 
excuse  the  appellants  from  paying  or  tendering 
the  purchase  money,  in  pursuance  of  the 
terms  of  the  original  contract?  The  appel- 
lants either  did  or  did  not  know,  at  the  time 
the  purchase  money  fell  due,  that  the  appellee 
was  not  invested  with  the  legal  title.  If  they 
did  know,  it  was  their  duty  to  have  tendered, 
the  money,  demanded  a  good  title,  and,  at  the 
same  time,  to  have  informed  the  appellee  of 
the  defect  which  existed  in  the  title;  and,  on 
tbe  other  hand,  if  they  did  not  know  of  tbe  de- 
fect, they  have  no  excuse  for  the  neglect  in 
making  payment.  The  appellants  have  pre- 
sented no  valid  excuse  for  the  nonpayment  or 
tender  of  the  purchase  money,  and  conse- 
quenly  are  not  entitled  to  the  relief  claimed. 

•The  conduct  of  the  appellants.evinced  [*82 
by  the  institution  and  prosecution  of  their  sep- 
arate suits,  in  Clermont  County,  against'  the 
appellee,  to  which  we  have  referred  in  the  ab- 
stract, at  the  time  this  suit  was  pending  in  the 
Circuit  Court,  does  not  present  them  or  their 
case  in  the  most  favorable  point  of  view  before 
a  court  of  equity.  He  who  asserts  a  claim  in 
a  court  of  equity  ought  to  present  himself 
with  clean  hands  and  a  pure  heart,  if  he  expects 
to  receive  a  favorable  response  to  his  petition. 

Mr.  Justice  Catuon  delivered  the  opinion  of 
the  court: 

This  is  an  injunction  bill,  to  restrain  the  de- 
fendant from  taking  out  a  writ  of  possession 
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and  an  execution  for  costs,  on  a  recovery,  of 
seven  hundred  acres  of  land,  by  Upshaw,  in 
an  action  of  ejectment  against  the  complain- 
ants in  the  Circuit  Court  of  Ohio.  They  ask  a 
perpetual  injunction  of  the  execution,  and  a 
specific  decree  for  title. 

The  complainants,  and  those  under  whom 
they  claim,  purchased  from  Philip  Buckner, 
paid  a  full  price,  and  took  deeds  dated  in  1798 
and  1709. 

Buckner  purchased  from  Lyne  Shackleford 
in  November,  1797,  when  the  latter  had  no  title 
to.or interest  in  the  land;  Upshaw,  the  respond- 
ent, beingthe  owner.  It  had  l>een  granted  to 
Beverly  Roy  by  the  Commonwealth  of  Vir- 

fina,  in  1789,  and  sold  by  Roy  to  Shackleford. 
n  April,  1797,  Shackleford  sold  to  Upshaw, 
and  directed  the  title  to  be  made  to  him.  On 
the  20th  of  July,  1797,  Roy  conveyed  to  Up- 
shaw ;  and  in  November  afterwards,  Shackle- 
ford sold  a  second  time  lo  Buckner. 

To  remedy  this  defect  of  title  and  want  of 
good  faith,  in  April.  1801,  Shackleford  entered 
into  a  covenant  with  Upshaw,  bv  which  the 
sale  to  Buckner,  of  November,  1797,  was  con- 
firmed; and  in  May,1808,  Shackleford  and  Up- 
shaw entered  into  another  covenant,  again  con- 
firming the  contract  between  Shackleford  and 
Buckner;  and  which  is  more  specific  in  its 
terms  than  the  first,  of  1801. 

By  these  contracts  alone  Upshaw  was  bound : 
and  on  them  the  bill  is  founded,  and  a  specific 
decree  asked.  They  must  be  taken  together: 
so  the  complainants  treat  them  in  their  bill; 
nor  can  the  court  do  otherwise. 

Upshaw,  having  stipulated  to  make  title  to 
Buckner,  on  receiving  £420,  the  purchase 
money,  took  an  assignment  of  the  covenant 
83*]  'between  Buckner  and  Shackleford;  on 
which  it  appears  by  the  covenant  of  1803,  £420 
was  remaining  unpaid. 

It  is  insisted  that  a  bill  for  a  specific  per- 
formance of  the  contracts  could  not  be  main- 
tained until  the  purchase  money  was  tendered 
to  Upshaw,  the  vendor;  and  of  this  opinion 
was  the  Circuit  Court;  and  principally  on  this 
ground,  taken  in  connection  with  other  cir- 
cumstances, dismissed  the  bill. 

We  are  of  opinion  that  if  such  a  rule  exists 
in  any  cose,  it  has  no  application  to  the  one  be- 
fore us.  The  complainants  purchased  from 
Buckner  when  he  had  no  interest  in  the  land ; 
and  at  that  time  they  acquired  no  equity 
against  Upshaw ;  yet  of  this  fact  they  had  no 
knowledge,  and  rested  confident  that  they 
were  occupying  and  improving  the  land  under 
a  good  title.  Nor  did  they  have  any  knowl- 
edge of  the  contracts  between  Shackleford  and 
Upshaw,  after  their  purchase  from  Buckner, 
for  many  years;  probably  not  until  about  the 
time  the  recovery  was  had  against  them  in  the 
action  of  ejectment  in  1881.  It  was  not  Buck- 
ner's interest  to  give  the  information;  and 
Shackleford  took  no  further  trouble  on  him- 
self in  the  matter  after  1808;  he  and  Upshaw 
residing  in  ihe  remote  parts  of  Virginia,  five  hun- 
dred miles  from  the  complainants. 

Upshaw  admits,  in  his  answer,  that  he  did 
not  know  Buckner  had  sold  the  land ;  or  that 
it  was  in  the  possession  of  the  complainants, 
until  about  the  time  he  brought  his  first  action 
of  ejectment,  in  October,  1818:  that  he  sued  for 
the  land,  because  he  had  failed  to  obtain  the 
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purchase  money  from  Buckner.  The  suit 
failed,  because  the  patent  from  the  Common- 
wealth of  Virginia  was  void ;  the  country  hav- 
ing been  ceded  (north  of  the  Ohio  River)  by 
Virginia  to  the  United  States,  before  the  land 
was  granted. 

In  1826,  Upshaw,  on  the  production  of  the 
patent  to  Roy  and  his  deed,  obtained  a  patent 
from  the  United  States,  in  confirmation  of  the 
Virginia  grant.  On  this  he  brought  another 
suit  against  the  complainants;  and  in  1881 
recovered  the  land.  This  is  the  judgment  the 
bill  seeks  to  enjoin. 

During  all  this  time,  Upshaw  was  a  stranger 
to  the  complainants;  he  set  up  no  claim  against 
them  for  the  purchase  money  due  from  Buck- 
ner to  him;  he  sought  the  land,  and  disavowed 
that  Buckner's  contract  with  the  complainants 
bound  him.    And  *so  he  continues  to  do.  [*84 

His  principal  defense  in  the  answer  to  the 
bill  is,  "  That  having  no  contract,  or  privity  of 
contract,  with  the  purchasers  from  Buckner, 
he  conceives  they  can  have  no  right  to  come 
into  a  court  of  equity  to  enforce  a  specific  per- 
formance of  the  contract  with  Buckner." 

It  is  manifest  that  at  no  time  were  these 
complainants  afforded  the  opportunity  to  pay 
the  purchase  money  due  from  Buckner  to  Up- 
shaw. 

We  therefore  hold,  that  complainants  were 
in  no  default  prejudicial  to  their  original  equi- 
ties, for  failing  to  discharge,  or  offering  to  dis- 
charge, the  bond  of  Buckner. 

Nor  could  the  complainants  be  justly  charged 
with  sleeping  on  their  rights,  had  the  true  state 
of  the  facts  been  known  to  them.  Until  1826, 
Upshaw  was  in  no  situation  to  comply  with  his 
part  of  the  contract;  that  is,  to  make  title.  A 
court  of  chancery  would  have  enioined  the 
payment  of  the  purchase  money  before  the 
patent  issued  from  the  United  States— and  set 
aside  the  contract,  if  the  vendor  could  not  have 
made  title. 

Neither  can  this  be  treated  as  a  stale  claim, 
for  another  reason.  The  complainants  went 
into  possession  under  Buckner's  deeds,  dwelt 
upon,  and  in  good  faith  improved  the  land; 
and  are  now  seeking  to  protect  their  possessions 
and  homes,  in  affirmance  of  their  deeds. 

We  also  hold  that  there  was  privity  of  con- 
tract between  Upshaw  and  the  complainants. 
When  he  sanctioned  Shackleford's  contract 
with  Buckner,  he  became  a  party  to  it;  Buck- 
ner had  assigned  all  its  benefits  to  the  com- 
plainants, and  they  must  be  treated  as  rightful 
assignees;  with  the  modifications  imposed  by 
the  contracts  of  1801  and  1803,  between  Up- 
shaw and  Shackleford. 

The  equitable  title  being  in  the  complain- 
ants by  a  contract  complete  in  all  its  parts, 
they  are  entitled  to  a  specific  decree  of  course, 
on  principles  too  familiar  to  require  author- 
ities to  support  them.  On  this  part  of  the  case 
the  court  has  had  neither  doubt  or  difficulty  in 
arriving  at  a  conclusion  favorable  to  a  specific 
decree. 

The  complainants  being  entitled  to  relief,  the 
next  question  is,  on  what  terms?  For  as  they 
ask  the  active  aid  of  the  court  to  coerce  per- 
formance of  the  respondent's  contracts,  they 
can  only  have  such  aid  on  the  terms  that  they 
do  him  equity.  A  rule  'without  an  ex-  [*8© 
ception,  within  our  recollection.    Having  dealt 
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for  an  equitable  title,  complainants  took  it  sub- 
ject to  all  the  equities  existing  between  their 
immediate  vendor,  Buchner,  and  his  vendor, 
Upshaw.  It  follows  they  must  perform  the 
covenants  favorable  to  the  defendant  found  in 
the  contracts  on  which  they  seek  relief.  There- 
fore, before  Upshaw  can  be  compelled  to  con- 
vey the  land,  he  is  entitled  to  receive  the  pur 
close  money:  unless  his  right  is  cut  off  by  the 
contract,  or  has  been  forfeited  by  his  subse- 
quent conduct. 

The  first  objection  is,  that  in  the  contract 
between  Shackleford  and  Buckner,  there  is  a 
power  given  to  the  latter  to  sell:  until  which 
time  Shackleford  agreed  to  wait  for  a  portion 
of  the  money:  that  is,  as  to  £170;  provided  the 
resale  was  made  by  the  1st  of  January,  1799: 
before  which  time,  the  sa!e  was  made  to  some 
of  the  complainants.  It  is  true  in  the  nature 
of  buying  and  selling,  that  where  a  power  of 
resale  is  given  to  the  vendee,  he  has  conferred 
oa  him  the  corresponding  power  to  receive 
payment.  But  this  could  not  affect  Upshaw's 
title;  Buckner  took  no  interest  by  his  contract 
with  Shackleford;  nor  did  the  complainants 
acquire  any  by  their  purchase  from  Buckner. 
Their  equities  originated  with  Upshaw's  sanc- 
tion, given  after  the  power  had  expired.  He 
might  sanction  the  contract  of  Shackleford 
with  Buckner,  or  not,  at  his  election;  and,  of 
course,  modify  it  to  suit  his  own  interest. 
Having  the  transaction  in  his  power,  he  saw 
proper  to  become  a  party  to  the  contract  on  the 
terms  that  he  retained  a  lien  on  the  land  for  the 
£430:  First,  by  the  covenant  of  1801,  he  bound 
himself  to  Shackleford,  to  proceed  against  the 
land  if  he  failed  to  receive  payment  from 
Buckner:  and,  second,  by  that  of  1803  he 
bound  himself  to  convey  to  Buckner  on  being 
paid  the  £420.  The  bill  being  founded  on 
these  contracts,  Upshaw  is  entitled  to  be  paid 
the  purchase  money,  irrespective  of  the  stipu- 
lation that  Buckner  was  authorized  to  resell, 
by  his  contract  with  Shackleford. 

In  the  covenants  of  1801  and  1803,  Upshaw 
admits  that  Shackleford  sold  to  Buckner  with 
his  consent,  and  it  is  insisted  for  complainants 
that  Upshaw  must  be  held  to  have  authorized 
Shackleford  to  sell  before  the  contract  of  1797 
was  made.  All  the  evidence  we  find  in  the 
record  of  Upshaw's  sanction,  is  found  in  the 
contracts  of  1801  and  1803;  by  these  he  was 
act  bound  to  convey  until  he  received  payment 
for  the  land;  we  think  in  this  modified 
86*]  *form  is  Upshaw  bound,  and  that  he 
never  intended  simply  to  sanction  Shackleford's 
sale  to  Buckner. 

Xext  it  is  contended,  respondent  was  negli- 
gent in  not  collecting  a  bond  upon  Coats,  on 
which  £250  was  due.  Upshaw's  covenants 
have  no  reference  to  this  security.  It  was  de- 
livered over  to  Shackleford  by  Buckner  for 
collection :  credit  was  to  be  given  for  the  money, 
if  collected,  on  Buckner's  bond.  The  claim 
was  diligently  pursued,  but  Coats  proved  in- 
solvent: so  that  there  is  nothing  in  this  ob- 
jection. 

Again,  it  is  contended,  and  with  much  force, 
that  Upshaw  was  grossly  negligent  in  failing 
to  collect  the  £430  from  Buckner.  He  received 
Buckner "s  covenant  in  1803.  In  1804  it  was 
•eat  by  John  EL  Upshaw  from  Virginia  to 
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Kentucky  for  collection;  the  agent  was  fully 
authorized  to  receive  the  money  and  to  make 
title  to  the  land  on  its  payment;  which  Buckner 
evaded,  and  the  contract  was  put  into  the 
hands  of  another  agent,  O'Bannon,  who  col- 
lected $200  from  Buckner;  and  in  1814  Buckner 
was  sued  in  Upshaw's  name  as  assignee,  and 
the  suit  failed  because  an  assignee  could  not 
sue  upon  such  an  instrument.'  During  this 
time  Upshaw  had  no  valid  title  to  the  land, 
although  there  can  be  no  doubt  he  thought 
the  Virginia  patent  valid;  still  he  could  not 
have  coerced  payment  from  Buckner  until 
1826,  when  the  patent  from  the  United  States 
was  obtained,  had  the  latter  resisted  payment 
on  this  ground.  Under  all  the  circumstances 
we  think  Upshaw  did  not  forfeit  his  right  to 
demand  the  purchase  money  from  the  com 
plainants. 

Shackleford  sold  to  Buckner  two  tracts  of 
land:  one  of  a  thousand  acres,  and  this  in 
controversy  of  seven  hundred  acres,  for  the 
gross  sum  of  £1,020;  and  obtained  £600  ou 
Anderson's  bond  in  part  payment  It  is  in- 
sisted that  this  sum  must  be  applied  in  dis- 
charge of  the  complainants,  as  seven  hundred 
is  to  one  thousand;  and  that  they  are  only 
bound  for  the  residue. 

The  complainants  are  compelled  to  rely  on 
Upshaw's  contracts  of  1801  and  1803,  to  main- 
tain their  claim  to  relief,  and  to  affirm  them  in 
all  their  parts.  By  these  contracts  it  appears 
the  seven  hundred  acre  tract  was  estimated  at 
£420.  and  tltat  no  part  of  the  purchase  money 
for  this  tract  had  then  been  paid  by  Buckner :  he 
was  concluded  from  asserting  the  contrary, 
and  so  are  the  complainants. 

•The  next  question  is,  from  what  time  [*87 
are  the  complainants  bound  to  pay  interest 
on  the  unpaid  purchase  money?  They  insist 
from  the  time  Upshaw  obtained  his  patent 
from  the  United  States,  in  1826.  Respondent 
insists  he  is  entitled  to  interest  from  the  time 
the  debt  fell  due  against  Buckner,  or  the  1st 
of  January,  1799.  Until  the  complainants 
were  notified  that,  as  purchasers  of  Upshaw's 
title,  they  were  responsible  to  him  for  the 
purchase  money,  and  recognized  as  his  debtors,' 
they  had  no  opportunity  to  make  payment:  as 
to  them,  the  debt  was  payable  on  demand,  ex- 
press or  implied.  Respondent  admits  in  the 
answer  that  he  neither  pursued  the  land,  or 
the  purchasers  under  Buckner,  until  he  failed 
to  obtain  payment  from  the  latter.  His  first 
assertion  of  claim,  was  by  the  suit  in  ejectment 
in  1818,  after  which  the  purchasers  cannot  be 
heard  to  say,  they  remained  ignorant  of  the 
defects  in  their  own  title,  or  of  Upshaw's 
rights;  it  was  imposed  upon  them  to  trace  up 
the  outstanding  equities,  favorable  and  unfa- 
vorable. Had  they  done  so,  the  contracts  of 
1801  and  1808  would  have  been  discovered, 
and  the  state  of  the  title  explained;  this  com- 
plainants did  in  1831 :  and  it  could  have  been 
done  quite  as  conveniently  in  1818.  We  there- 
fore deem  the  suit  equivalent  to  a  demand. 

That  Upshaw  hod  no  legal  title  iu  1818,  is 
no  excuse.  The  complainants  entered  upon, 
occupied,  and  enjoyed  the  fruits  of  the  land, 
under  his  title;  and  could  no  more  be  allowed 
to  disavow  it  while  they  remained  in  possession, 
than  could  a  tenant  for  years  be  permitted  to 

67 


Digitized  by 


Google 


87 


Supreme  Cotjbt  of  the  United  States. 


1843 


disavow  his  landlord's  title.  So  in  effect,  this 
court  held  in  Galloway  v.  Finley  (12  Peters, 
264).  But  being  remote  purchasers  of  Up- 
shaw's  title;  not  from  him.  but  another;  and 
only  bound  to  pay  the  purchase  money  by  the 
rules  adopted  by  courts  of  chancery ;  by  the 
same  rules,  the  complainants  are  entitled  to  an 
abatement  of  interest  in  part,  accruing  on 
Buckner's  contract;  and  as  the  right  to  receive 
interest  depends  on  the  time  when  Upshaw  no- 
tified them  that  they  were  held  responsible  for 
Buckner's  failure  to  pay;  and  the  action  of 
ejectment,  of  October,  1818,  being  equivalent 
to  a  demand  of  payment,  legal  interest  accrued 
from  that  date. 

This  we  deem  a  well-founded  principle, 
where  a  personal  demand  existed  upon  real 
security,  and  is  brought  forward  at  a  late 
88*]  *day.  Interest  may  be  allowed  at  the 
discretion  of  the  court,  only  from  the  time  of 
filing  the  bill,  in  such  cases.  The  rule  is  es- 
tablished in  the  Court  of  Clmncery  in  England, 
and  can  be  properly  applied  in  this  case. 
(Pickering  v.  Lord  Stamford,  2  Ves.,  Jun.,  272, 
582.)  And  under  similar  circumstances  it 
equally  applies  where  mesne  profits  are 
claimed.    (Acherly  v.  Roe,  5  Ves.,  565.) 

We  order  that  the  $200  paid  to  O'Bannon  be 
deducted  from  the  £420;  leaving  $1,200  due: 
on  this  sum  interest  will  be  allowed  from  the 
15th  of  October,  1818,  until  paid.  As  the 
record  does  not  show  when  the  action  of  eject- 
ment was  brought,  we  assume  the  middle  of 
the  month  as  the  true  time;  the  interest  to  be 
after  the  rate  of  six  per  cent,  per  annum. 

The  purchase  money  will  be  apportioned 
among  the  complainants,  according  to  the 
original  value,  of  the  several  tracts  when  pur- 
chased from  Buckner:  and  the  price  paid  to 
him  taken  as  the  measure  of  value.  Those 
claiming  under  Buckner's  vendees  will  be 
governed  by  the  same  rule,  of  their  vendor's. 
If  the  money  is  not  paid  in  a  limited  time,  sales 
will  be  ordered,  of  all,  or  any  of  the  tracts,  at 
the  discretion  of  the  Circuit  Court,  to  raise  the 
money. 

The  injunction  at  law,  in  so  far  as  to  restrain 
the  writ  of  possession,  will  be  made  perpetual; 
but  will  be  dissolved  as  to  the  judgment  for 
costs,  so  that  an  execution  may  issue  to  collect 
them. 

The  costs  of  this  suit  in  the  Circuit  Court 
will  be  equally  divided  between  the  com- 
plainants and  the  respondent.  Upshaw; 
they  paying  half,  and  he  the  other  half;  and 
the*  complainants  will  contribute  among  each 
other,  in  the  same  proportion  that  they  are 
bound  to  do  in  discharging  the  decree  for  the 
purchase  money. 

The  appellee  Upshaw  will  pay  the  costs  of 
this  court. 

On  the  complainants  discharging  the  pur- 
chase money,  the  contract  between  Buckner 
and  Shack leford  will  be  assigned  to  them  by 
Upshaw,  if  be  is  required  to  do  so;  and  he 
will  also  be  decreed  to  execute  deeds  to  the 
complainants  for  the  tracts  they  respectively 
claim,  in  such  form,  and  with  such  covenants, 
as  the  Circuit  Court  shall  direct. 

The  decree  of  the  Circuit  Court  for  the 
mesne  profits,  falls  of  course  by  the  reversal  of 
the  principal  decree. 
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Buchnnnon  etcd.  3 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
on  the  cross  appeal  by  Edwin  Upshaw,  and  was 
argued  by  counsel :  on  consideration  whereof, 
it  is  now  here  adjudged  and  decreed  by  this 
court,  that  the  said  appeal  of  Edwin  Upshaw 
be,  and  the  same  is  hereby  dismissed,  with  costs. 

Buchannon  et  al. ,  Appellant*,  ) 
v.  [ 

Edwin  Upshaw.  ) 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio,  and 
was  argued  by  counsel; on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed  with  costs,  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  proceed 
therein  conformably  to  the  opinion  and  decree 
of  this  court. 

Cited-1  How.,  198 ;  15  Wall.,  379. 


JONATHAN  STROUT  et  al.,  Libelant*,  dbe.. 
Appellants, 
t>. 
JAMES  FOSTER- et  al.,  Claimants  and  Own- 
ers of  the  ship  Louisville. 

Ship   at  anchor  damaged  by  ship  under  sail. 

If  a  ship  be  at  anchor,  with  no  sails  set,  and  In  a 
proper  place  for  anchoring',  and  another  shin, under 
sail,  occasions  damage  to  ner.  the  latter  is  liable. 

But  if  the  place  of  anchorage  be  an  improper 
place,  the  owners  of  the  vessel  which  is  injured 
must  abide  the  consequences  of  the  misconduct  of 
the  master. 

In  this  cose,  the  anchored  vessel  was  in  the  thor- 
oughfare of  the  pass  of  the  Mississippi  River. 

THIS  case  originated  in  the  District  Court  of 
the  United  States  for  the  Eastern  District 
of  Louisiana,  was  carried,  by  appeal,  to  the 
Circuit  Court,  and  finally  brought  here. 

•There  was  much  contradictory  evi-  [*90 
donee  about  some  of  the  facts.  Those  which 
were  not  disputed  were  these : 

The  Harriet,  a  ship  of  about  three  hundred 
tons,  sailed  from  New  Orleans  for  London  on 
the  25th  of  May,  1886.  On  the  26th  she  passed 
the  bar  of  the  southwest  pass,  at  the  mouth  of 
the  river,  and  came  to  anchor.  The  ship  Louis- 
ville, of  five  hundred  tons  burthen  or  upwards, 
was  coming  in,  and  a  collision  ensued  between 
the  two  vessels.  The  Harriet  was  so  much 
damaged  that  she  put  back  for  repairs.  Her 
owners.  Jonathan  Strout  and  Othere.libeled  the 
Louisville.  The  District  Court.after  a  hearing, 
decreed  in  favor  of  the  libelants,  and  against 
the  ship  Louisville,  her  tackle,  apparel,  and 
furniture,  in  the  sum  of  $2,701.07,  and  costs 
of  suit.    The  defendants  appealed. 

The  Circuit  Court  reversed  the  decree  of  the 
District  Court,  with  costs;  and  remanded  the 
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case  to  the  District  Court,  with  instructions  to 
dismiss  (be  libel.      The  libelants  appealed. 

It  was  given  in  evidence  on  the  trial  below 
foe  the  libelants,  that,  on  the  26th  of  May, 
IS36.  the  Harriet  was  at  anchor  near  the 
mmith  of  the  southwest  pass  of  the  Mississippi, 
cut-tide  the  bar.  on  the  western  side  of  it,  with 
lier  sails  all  furled;  that  the  Louisville  was  also 
trine  at  anchor  with  her  sails  furled,  at  some 
considerable  distance  to  the  eastward;  that  the 
Louisville  got  under  weigh,  and  stood  down  to 
the  southwest  pass  with  all  sails  set,  topsail, 
tad  jib,  and  spanker;  that  she  got  within  a 
quarter  of  a  mile  of  the  Harriet,  and  let  go  her 
anchor;  that  there  was  no  range  of  cable  over- 
hauled; that  there  was  not  more  than  enough 
cable  to  let  the  anchor  out  of  sight;  that  when 
the  Louisville  dropped  her  anchor,  her  sails 
•are  all  set;  that  she  dime  afoul  of  the  star- 
hoard  bow  of  the  Harriet,  whose  helm  was 
hard  to  starboard,  and  the  jib  and  fore-top 
mast  stay-sail  set  to  steer  clear;  that  the  people 
uo  board  of  the  Harriet  bore  the  Louisville  off, 
ami  that  she  came  afoul  agaiu;  that  they  bore 
ner  off  again;  that  instead  of  the  Louisville 
making  sail  aft  to  bring  her  up,  they  set  the 
f'«re-top  sail,  and  the  ship  paid  off,  and  came 
afoul  of  the  Harriet  across  her  bows;  that 
aboard  the  Harriet  they  continued  to  pay  out 
able,  to  permit  the  vessel  to  go  clear;  that 
ihere  was  plenty  of  room  for  the  Louisville  to 
aire  passed  to  the  eastward  of  the  Harriet, 
and  a  good  free  wind :  that  the  Harriet  was 
hriagout  of  the  usual  track ;  that  two  brigs  came 

k91*]  down  and  'went  to  sea  to  the  eastward  of 
the  Harriet,  after  she  had  anchored :  and  that 
the  wind  was  fresh  from  the  b.  E.  or  S.  S.  E. 
On  the  part  of  the  defendants,  it  was  given 
in  evidence,  that  the  Harriet  might  have  gone 
Id  tea  when  she  anchored,  as  there  was  wind 
enough;  that  she  was  lying  in  the  thorough- 
fare of  vessels  going  in  and  out;  that  when  the 
^      Louisville  weighed  anchor  to  come   in,  there 
wm  a  fresh  wind,  and  favorable  for  coming  in; 
that  as  she  approached  the  bar.  the  wind  died 
awajr;  that  a  strong  current  set  out  of  the  pass; 
that  it  was  strouger  than  usual,  in  consequence 
!•(  there  having  been  a  strong  wind  the  uight 
Wore  from  the  south;  that  owing  to  the  light- 
ness of  the   wind   the  Louisville  drifted;  that 
i   a  pilot  on  board  the  Louisville,  who 
iiil  some   tune    before,    that   they   would   be 
ublired  to  go  close  to  the  Harriet  on  one  side 
Tthe  other;  that  as  the  Louisville  Beared  the 
Harriet,  the  pilot  ordered  them  to  let  go  the 
anchor  and  take  in  soil;  that  they  obeyed  the 
nl*r  as  soon  as  they   could;  that  the  anchor 
7*  afoul  of  the  chain  of  the  Harriet,  which 
id  a  great  scope  out;  that  the  chain  of  the 
Harriet  was  not  forward  of  her,  but  off  on  the 
■Urboard  bow;  that  the  Harriet  had  met  with  a 
Bilar  accident  in  and  alxmt  the  same  place, 
former   voyage;  that    the   entrances   of 
■Wat  the  mouth  of  the  Mississippi  are  very 
Mrkalr  and  difficult,   on  account  of  the  cur- 
and  couDter-currcnts;  that  as  vessels  ap- 
o«rb  the  bar,  and  the  water  becomes  more 
tc  apt  to  become  unmanageable, 
rly    when   the    wind  dies  away;    that 
M  water  It  shoal,  the   undertow  has  a 
»t  eflVi.  and  frequently  with  the  greatest 
ns  a  vessel  cannot  be  steered ;  that  there  is 
i»»l  tide  every  twenty-four  hours  on  the 
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bar,  and  the  under-tow  is  the  consequence  of 
the  flood-tide  setting  in  and  the  current  out. 

The  opinion  of  the  Circuit  Court,  as  deliv- 
ered by  Mr.  Justice McKiki.ey,  was  as  follows: 

This  case  comes  before  this  court  upon  an 
appeal  from  the  decree  of  the  District  Court 
for  the  Eastern  District  of  Louisiana. 

The  appellees,  owners  of  ship  Harriet,  filed 
their  libel  in  the  court  below,  for  collision, 
and  upon  the  trial  the  court  rendered  a  decree 
in  favor  of  the  libelants  for  $2,701.07.  By 
the  evidence  it  appears  that  the  Harriet  had 
passed  over  the  bar  through  one  of  the  passes 
or  outlets  at  the  month  of  the  Mississippi 
River,  *outward  bound,  on  the  26th  of  [*92 
May,  1836,  and  came  to  anchor  near  the  bar. 
The  Louisville,  lying  below  a  distance  of  sev- 
eral miles,  weighed  anchor  w  ith  a  fresh  and 
favorable  wind  tor  coming  in,  through  the  same 
pass ;  as  she  approached  the  bar  the  wind  died 
away,  and  the  current  being  stronger  than 
usual,  owing  to  a  strong  wind  from  the  south 
the  night  before,  she  drifted  and  ran  afoul  of 
the  Harriet.  These  passes,  it  appears,  are  in- 
tricate and  difficult  to  navigate,  and  subject  to 
counter  and  undercurrents.  If  the  wind  die 
away  when  a  ship  is  coining  in,  she  is  certain 
to  drift  and  become  unmanageable.  Knowing 
these  facts,  a  prudent  master  would  never 
anchor  his  vessel  in  the  thoroughfare  of  one 
of  these  passes.  The  evidence  shows,  how- 
ever, that  the  master  or  the  Harriet  did  anchor 
his  vessel  immediately  in  the  thoroughfare, 
and  that,  too,  after  having  been  run  afoul  of 
by  another  vessel  about  a  year  before,  at  or 
near  the  same  place. 

There  are  four  possibilities  under  which  a 
collision  may  occur: 

First.  It  may  happen  without  blame  being 
imputable  to  either  parly;  as  when  the  loss  is 
occasioned  by  a  storm,  or  any  other  vie  major. 
In  that  case  the  misfortune  must  be  borne  by 
the  party  on  whom  it  happens  to  light,  the 
other  not  being  responsible  to  him  in  any 
degree. 

Second.  When  there  has  been  a  want  of 
due  diligence  or  skill  on  both  sides,  in  such 
case  the  rule  of  law  is,  that  the  loss  must  be 
apportioned  between  them,  as  having  been  oc- 
casioned by  the  fault  of  both. 

Third.  It  may  happen  by  the  misconduct 
of  the  suffering  "party  only,  and  then  the  rule 
is,  that  the  sufferer  must  bear  his  own  burden. 

Lastly.  It  may  have  been  the  fault  of  the 
ship  which  run  the  other  down,  and  in  this 
case,  the  injured  party  would  be  entitled  to  en- 
tire compensation  from  the  other.  (The  Wood- 
rop  8im»,  2  Dodson's  Rep.,  83.) 

The  third  rule  here  laid  down,  it  seems  to 
me,  applies  with  great  force  to  the  case  under 
consideration,  the  misconduct  on  the  part  of 
the  master  of  the  Harriet,  in  anchoring  his 
ship  immediately  in  the  thoroughfare,  is  fully 
made  out  by  the  proof;  while,  on  the  con- 
trary, there  is  no  fault  proved,  going  to  show 
mismanagement,  want  of  skill,  or  negligence 
on  the  part  of  the  master  of  the  Louisville.  It 
is  true  that  the  opinions  of  some  "nautical  [*03 
men,  found  in  the  evidence,  show  that  it  was 
possible  for  the  Louisville  to  have  avoided  the 
collision,  had  everything  been  done  that  it  was 
possible  to  do.     But  the  law  imposes  no  such 
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diligence  on  the  party  in  this  case;  so  far  as 
the  Harriet  was  concerned,  the  Louisville  was 
entitled  to  the  full  use  of  the  thoroughfare  of 
the  pass;  the  master  of  the  Harriet  having  ob- 
structed it,  with  a  full  knowledge  of  the  danger 
of  doing  so,  has  been  guilty  of  such  miscon- 
duct as  to  deprive  the  appellees  of  the  right  of 
action  against  the  appellants.  (3  Hunt's  Con. , 
280.) 

It  was  insisted  by  the  counsel  of  the  appel- 
lees, that  the  Harriet  being  at  anchor,  ana  the 
other  ship  under  sail,  that  the  latter  was  there- 
fore liable.  It  is  true,  if  a  ship  be  at  anchor, 
with  no  sails  set  and  in  a  proper  place  for  an- 
choring, and  another  ship  under  sail  occasions 
damage  to  her,  the  latter  is  liable.  But  the 
place  where  the  Harriet  anchored  was  an 
improper  place,  and  therefore  the  appellees 
must  abide  the  consequences  of  the  misconduct 
of  the  master.  Wherefore,  it  is  decreed  and 
ordered  that  the  decree  of  the  District  Court  be 
reversed,  and  held  for  naught,  and  that  the  ap- 
pellants recover  of  the  appellees  their  costs  in 
this  behalf  expended ;  and  it  is  further  decreed 
and  ordered,  that  this  case  be  remanded  to  the 
District  Court,  with  instructions  to  dismiss  the 
libel  of  the  libelants. 

Hewn.  Dickens  and  Ildien  for  the  appellants. 

Mr.  Coxe  for  the  appellees. 

The  reporter  was  not  present  at  the  argu- 
ment, and  has  been  furnished  only  with  the 
uotes  of  Mr.  Dickens 

Mr.  Dieken*  laid  down  the  following  propo- 
sitions: 

1.  The  sea  is  a  public  highway  or  thorough- 
fare, equally  free  to  all  persons  and  all  nations. 

2.  All  persons  navigating  the  high  seas  have 
an  equal  right  to  sail  through,  or  anchor  in  any 
portion  of  them. 

3.  All  persons  navigating  the  high  seas,  as 
aforesaid,  are  bound  to  take  notice  of  all  such 
vessels  as  may  have  come  to  an  anchor,  and  so 
to  navigate  their  vessel  as  not  to  run  afoul,  or 
otherwise  injure  those  at  anchor. 

4.  If  a  vessel  under  sail  runs  afoul  of  a  ves- 
sel at  anchor  in  the  high  seas,  the  vessel  in 
motion  is  bound  to  pay  all  damages. 

5.  If  the  universal  right  of  all  vessels  navi- 
gating the  high  seas  to  anchor  in  any  part  thereof 
94*]  has  been  restricted,  cither  by  law  *or  cus- 
tom, and  they  are  prohibited,  from  coming  to 
an  anchor  in  certain  places,  unless  at  their  own 
risk,  it  is  incumbent  upon  the  party  claiming 
the  benefit  of  such  restriction  or  prohibition,  to 
prove  its  existence  clearly  and  conclusively; 
and  also  to  prove,  with  equal  clearness  ami  cer- 
tainty, the  fact  that  the  vessel  complained  of 
was  anchored  in  such  prohibited  place,  and  that 
all  ordinary  diligence  was  used  by  those  on 
board  of  the  vessel  in  motion,  to  prevent  the 
accident;  otherwise,  they  will  not  be  released 
from  the  payment  of  the  damages  sustained  by 
the  vessel  at  anchor. 

6.  The  universal  right  of  all  persons  navigat- 
ing the  high  seas  to  anchor  wherever  they  may 
happen  to  be,  or  in  any  place  they  may  think 
proper,  has  never  been  and  cannot  be  restricted, 
but  in  certain  particular  local  jurisdictions. 

7.  And  last.  If  a  vessel  under  sail  comes  un- 
awares upon  one  at  anchor,  they  arc  both  bound 
to  use  every  possible  exertion  to  prevent  a  col- 
lision; and  if  cither  is  deficient  in  that  respect, 
it  is  bound  to  bear  the  loss:  but  should  a  vessel 
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under  sail  knowingly  and  voluntarily  attempt 
to  pass  one  at  anchor,  and,  in  so  doing,  run 
afoul  of  her,  and  thereby  cause  her  to  sustain 
loss  or  damage,  the  vessel  under  sail,  although 
she  may  have  used  every  possible  exertion  to 
prevent  the  damage,  but  at  a  time  when  it  'was 
too  late  to  avoid  the  collision,  is  bound  to  pay 
all  the  losses  sustained  in  consequence  thereof 
by  the  vessel  at  anchor. 

In  support  of  the  fourth  proposition,  he  cited 
Jacobsen's  Sea  Laws,  edition  bv  William  Frick, 
in  1818.  p.  839:  "A  ship  which,  under  full 
sail,  occasions  damage  to  another  which  has  no 
sail  set.  is  liable  for  all  damages." 

To  sustain  the  fifth  proposition  he  cited  Tjoek 

I  v.  Seward  (4  Carringtnn  &  Payne.  106),  and 

I  Foot  and  Reynold  v.  WutoaU  (14  Johns  ,  304) : 

I  and  for  the  seventh,  Jacobsen's  Sea  Laws,  107, 

!  art.  86;  1  Bell's  Comm..  580:  Story's  Commen- 

i  taries  on  Bailments,  p.  385;  8  Kent's  Com.,  230; 

i  Story  as  above,  381,  383:   Collinson  et  al.  v. 

Larkini  (3  Taunt. ,  1),  Haggitt  v.  Montgomery  (5 

Bos.  &  Pull.,  446).  Verplank  el  al.  v.  Miller  et 

at.  (1  Moody  &  Malkin,  6!t),    Tate*  et  al.    v. 

Brown  et  al.  (8  Pick.  Mass.  Rep.,  83),  Hawkins 

v.  Dutches*  and  Orange  Steambotit  Company  (2 

Wend.,  452).    Snell,  Stagg  <£-  Co.  v.   Rich  (1 

Johns.,  305).  Dodson's  Admiralty  Cases,   471, 

the  case  of  The  J/eptune. 

'That  all  possible  diligence  should  have  [*©& 
been  used  by  the  Louisville,  he  cited  Storv  on 
Bailments,   334;  3  Pardcssus,  79,  par.  652:   1 
Wash.  C.  C.  R.,  142;  Stent  et  al.  v.  Ret  Ian  a  (4 
j  Martin's  La.  Rep.,  new  series,  899);  Martin  et 
I  al.  v.  Blythe  (1  McCord.  860). 
;     The  court  being  equally  divided,  the  judg- 
ment of  the  Circuit  court  was  affirmed. 

ORDER. 

:     This  cause  came  on  to  be  heard  on  the  tran- 

I  script  of  the  record  from  the  Circuit  Court  of 

j  the  United  States  for  the  Eastern  District  of 

j  Louisiana,    and  was   argued  by  counsel ;    on 

I  consideration  whereof,  it  is  now  here  ordered. 

adjudged  and  decreed  by  this  court,  that  the 

decree  of  the  said  Circuit  Court  in  this  cause 

be,  and  the  same  is  hereby  affirmed,  with  cost*. 

I  Cited— H  How..  538 ;  28  Wall..  14 ;  7  Otto.  31S :  Abb. 
;  Adra.,  241;  1  Cuff.,  413;  3  Cliff.,  838;  Newb.,  235:2 

Ware  (Da.),  361;  1  Abb.  U.S.,  463:8  McLean,  230:3 

Woods.,  887. 


!  MAYOR  and  ALDERMEN  OF  THE  CITY 
I  OF  MOBILE,  Plaintiff*. 

i  •      ». 

J.  EMANUEL  and  G.  S.  GAINES, 
Defendant*. 

City  of  Mobile  title  in  land*  under  SpanM  grant. 

The  case  of  tbe  City  of  Mobile  v.  Hallett,  18  IV- 
ters,  281,  examined  and  confirmed. 

Under  tbe  exception  contained  In  the  Act  of  Coo- 
frrcsft  of  1824,  no  title  passed  to  the  city  of  Mobile, 
where  the  land  was  in  the  possession  of  a  party 
claiming  to  hold  It  under  a  Spanish  trrant  whlcn 
had  been  confirmed  by  tbe  United  States. 

THE  case  was  brought  up  by  writ  of  error 
from  the  Supreme  Court  of  the  State  of  Ala- 
bama, under  the  25th  section  of  the  Judiciary 
Act  of  1789. 
The  facts  in  the  case  were  these : 
On  the  26th  of  September,  1807,  tbe  Spanub 
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Governor  of  Florida  granted  to  John  Forbes  a 
tract  of  land  immediately  adjacent  to  what  is 
now  the  city  of  Mobile,  and,  indeed,  constitut- 
ing •  part  of  it.  The  grant  was  founded  upon, 
and  confirmatory  of.  an  older  one  issued  to 
Richardson  in  1767,by  the  British  government, 
then  in  possession  of  the  country.  The  land 
was  upon  the  west  side  of  the  river  Mobile.  In 
96*]  the  document  issued  *by  the  surveyor- 
•eneral.  it  is  said  to  be  "bounded  on  the  east 
by  said  river;"  and  in  that  issued  by  the  intend- 
ant,  to  be  "  terminated  by  the  bank  of  said 
river  on  the  east  side:"  in  both,  there  is  a  reser- 
vation of  a  "  free  passage  on  the  bank  of  the 
river. " 

On  the  3d  of  March,  1819,  Congress  passed 
"*  An  Act  to  enable  the  people  of  the  Alabama 
territory  to  form  a  constitution  and  State  gov- 
ernment, and  for  the  admission  of  such  State 
into  the  Union,  on  an  equal  footing  with  the 
original  States,"  by  the  sixth  section  of  which 
it  was  enacted,  "Thai  the  following  proposi- 
tions be.  and  the  same  are  hereby  offered  to  the 
convention  of  the  said  territory  of  Alabama, 
when  formed,  for  their  free  acceptance  or  rejec- 
tion, which,  if  accepted  by  the  convention, 
shall  be,  obligatory  upon  the  United  States." 
After  enumerating  many  articles,  the  section 
roncladcs  with  this:  "and  that  all  navigable 
waters  within  the  said  State  shall  forever  re- 
main public  highways,  free  to  the  citizens  of 
wH  State  and  of  the  United  States,  without 
any  tax,  duty,  impost,  or  toll  therefor,  imposed 
by  the  said  State." 

By  the  original  plan  of  the  town  a  street  was 
laid  off,  called  Water  Street,  on  the  margin  of 
the  river.running  nearly  north  and  south,  which 
was  afterwards  filled  up,  and  by  the  improve 
Bent  the  water,  at  high  tide,  was  confined  to 
the  eastern  edge  of  the  street. 

On  the  36th  of  May,  1834.  Congress  passed 
"An  Act  granting  certain  lots  of  ground  to  the 
corporation  of  the  city  of  Mobile,  and  to  cer- 
tain individuals  of  said  city,"  which  is  as  fol- 
low*: 

1.  "  That  all  the  right  and  claim  of  the 
Cnited  States  to  the  lots  known  as  the  hospital 
and  bakehouse  lots,  containing  abont  three 
[mirths  of  an  acre  of  land,  in  the  city  of  Mobile, 
in  the  Slate  of  Alabama,  and  also  nil  the  right 
and  claim  of  the  United  States  to  all  the  lots 
not  sold  or  confirmed  to  individuals,  either  bv 
thi«  or  any  former  act,  and  to  which  no  equi- 
table title'  exjstfl  in  favor  of  any  individual, 
under  this  or  any  former  act,  between  high 
water-mark  and  the  channel  of  the  river,  and 
between  Church  Street  and  North  Boundary 
Street,  in  front  of  the  said  city,  be.  and  the  same 
are  hereby  vested  in  the  mayor  and  aldermen 
nf  the  said  city  of  Mobile,  for  the  time  being, 
and  their  successors  in  office,  for  the  sole  use 
u>d  benefit  of  the  said  city  forever. 

1  'That  all  the  right  and  claim  of  the  United 
97*]3utes  to  so*many  of  the  lots  of  ground  east 
of  Water  Street. and  between  Church  Street  and 
Xorth  Boundary  Street,  now  known  as  water- 
lots,  as  are  situated  between  the  channel  of  the 
river  and  the  front  of  the  lots  known  under 
the  Spanish  eovernment  as  water-lots,  in  the 
said  city  of  "Mobile,  whereon  improvements 
have  been  made,  be,  and  the  same  are  hereby 
tested  in  the  several  proprietors  and  occupants 
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of  each  of  the  lots  heretofore  fronting  on  the 
river  Mobile,  except  in  cases  where  such  pro- 
prietor or  occupant  has  alienated  bis  right  to 
any  such  lot  now  designated  as  a  water-lot,  or 
the  Spanish  government  has  made  a  new  grant 
or  order  of  survey  for  the  same  during  the 
time  at  which  they  had  the  power  to  grant  the 
same;  in  which  case  the  rights  and  claims  of 
the  Cnited  States  shall  be.  and  is  hereby  vested 
in  the  person  to  whom  such  alienation, grant,  or 
order  of  survey  was  made.or  in  his  legal  repre- 
sentative. 

"Provided,  lhat  nothing  in  this  act  contained 
shall  be  construed  to  affect  the  claim  or  claims, 
if  any  such  there  be,  of  any  individual  or  in- 
dividuals, or  of  anv  body  politic  or  corporate." 
(7  vol.  Laws  of  the  United  States,  818;  1  vol. 
Land  Laws.  ed.  1838,  898.) 

On  the  8lh  of  July,  1835.  the  mayor  and 
aldermen  of  the  city  of  Mobile  brought  an 
action  of  trespass  to  try  title  against  Emanuel 
and  Gaines  in  the  Slate  Circuit  Court  of  Ala- 
bama, claiming  several  lots  bounded  on  the 
west  by  Water  Street,  and  running  eastward  to 
the  channel  of  the  river. 

On  the  trial  of  the.  cause,  the  jury,  tinder  the 
instructions  of  the  court ,  found  the  defendants 
"not  guilty"  of  the  trespass.  The  court  charged 
the  jury  "that  if  the  place  in  controversy  was, 
subsequent  to  the  admission  of  this  Stale  into 
the  Lnion,  below  both  high  and  low  water- 
mark, then  Congress  had  no  right  to  grant  it; 
and  if  defendants  were  in  possession. the  plaint- 
iffs could  not  oust  them,  by  virtue  of  the  act  of 
Congress. 

"That  the  grant  to  Forbes  extended  to  high 
water-mark,  and  that  if  the  place  claimed  was 
between  high  watermark  and  the  channel,  in 
front  of  the  grant,  and  had  l>een  reclaimed  by 
the  defendants,  then  the  plaintiffs  could  not 
recover  in  virtue  of  the  act  of  Congress,  and 
this,  notwithstanding  the  reservation  of  the 
right  of  way  specified  in  the  confirmation  of 
the  gran  t  to  Forbes. " 

•Upon  this  charge  a  bill  of  exceptions  [*98 
was  founded,  and  the  case  carried  to  the  Su- 
preme Court  of  the  State  of  Alabama,  where 
the  judgment  of  the  court  below  was  affirmed. 

It  is  necessary  to  refer  to  the  opinion  of  the 
Supreme  Court  of  the  State  of  Alabama,  in 
order  to  understand  the  ground  upon  which 
the  dissentient  opinion  of  Mr.  Jmtice.  Catron  is 
placed. 

The  Supreme  Court  of  Alabama  did  not 
decide  the  first  point  raised  in  the  bill  of  ex- 
ceptions, viz.:  "that  Congress  had  no  right  to 
grant  the  land  to  thecity  of  Mobile."  But  "being 
of  opinion  lhat  the  grant  to  Forbes  conveyed 
to  him  the  intervening  space  between  high 
water  mark  and  the  channel  of  the  river  (cover- 
ing the  properly  in  dispute),  and  thus  preclud- 
ed the  plaintiffs  from  ever  recovering  it ;  and 
being  moreover  of  opinion  that  a  judgment 
ought  not  to  be  reversed  for  a  misdirection  of 
the  judge  to  the  jury,  if  it  appears  that  the 
party  complaining  could  not  have  been  injured, 
that  court  waived  all  examination  into  the 
correctness  of  the  first  point,  and  contented 
itself  with  affirming  the  judgment  of  the  court 
below. 

Mr.  Tent  for  the  plaintiffs  in  error. 

Mr.  Sergeant  for  the  defendants. 
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Mr.  Jxwlice  McLean  delivered  the  opinion  of 
the  court: 

Thi9  cause  is  brought  to  this  court  by  a  writ 
of  error  to  the  Supreme  Court  of  Alabama. 

An  action  of  trespass  to  try  the  title  to  a  cer- 
tain lot  or  piece  of  ground  in  the  city  of  Mobile, 
was  commenced  by  the  plaintiffs  against  the 
defendants,  in  the  Circuit  Court  of  the  State. 
Issue  being  joined,  a  jury  were  impaneled,  who 
rendered  a  verdict  of  not  guilty.  As  the  right 
of  the  plaintiffs  was  asserted, exclusively, under 
an  act  of  Congress,  and  the  decision  being 
against  that  right,  the  plaintiffs,  having  except- 
ed to  certain  rulings  of  the  court  on  the  trial, 
prosecuted  this  writ  of  error,  under  the  25th 
section  of  the  Judiciary  Act  of  1789. 

The  bill  of  exceptions  states  that  it  was 
proved  the  defendants  were  in  possession  of  the 
premises  described  in  the  declaration,  at  the 
time  the  suit  was  brought. 

An  act  of  Congress,"entillcd  "An  Act  grant- 
ing certain  lots  of  ground  to  the  corporation  of 
the  city  of  Mobile,  and  to  certain  individuals 
99*]  *of  said  city,"  passed  20th  May,  1824, 
was  read;  also  "A  resolution  of  the  mayor  and 
aldermen  of  the  city  of  Mobile,  passed  the  28d 
day  of  April.  1834,  in  the  following  words: 
'Resolved,  That,  the  map  of  the  city  as  now 
shown  to  the  board,  be  accepted  and  approved; 
and  it  is  further  resolved  Uiat  the  names  of  the 
streets  be  the  same  as  heretofore  established.' " 

It  was  also  proved  by  the  plaintiffs  that  the 
map  referred  to  was  one  published  by  Goodwin 
and  liaise,  a  copperplate  copy  of  which  was 
olfercd  in  evidence;  a  copy  of  such  parts  of 
said  map  as  is  necessary  to  refer  to  is  annexed. 

It  was  also  proved  that  there  never  had  been 
a  street  in  Mobile  known  as  North  Boundary 
Street.  And  also,  that  the  premises  in  question 
were  situate,  in  May,  1824,  between  Church 
Street,  south  of  Adams  Street,  and  below  high 
water  as  well  as  low  water-mark  and  the  chan- 
nel of  the  river.  It  was  also  proved  that  the 
premises  were  north  of  St.  Louis  Street,  as  laid 
out  in  said  map,  and  that  in  1824  Water  Street 
did  not  extend  to  St.  Louis  Street,  and  that  at 
that  time  buildings  were  few  and  scattered 
above  St.  Louis  Street. 

The  defendant  offered  in  evidence  a  grant 
from  the  Spanish  government,  and  proved  that 
they  claimed  title  to  the  premises  under  that 
grant. 

The  court  charged  the  jury  that,  if  the  place 
in  controversy  was,  subsequent  to  the  admission 
of  this  State  into  the  Union,  below  both  high 
and  low  water-mark,  then  Congress  had  no 
right  to  grant  it;  and  if  defendants  were  in 
possession,  the  plaintiffs  could  not  oust  them,  by 
virtue  of  the  act  of  Congress.  That  the  graut 
to  Forl)es  extended  to  high  water-mark,  and 
that  if  the  place  claimed  was  between  high 
water-mark  and  the  channel,  in  front  of  the 
grant,  and  bad  been  reclaimed  by  the  defend- 
ants, the  plaintiffs  could  not  recover  in  virtue 
of  the  act  of  Congress,  and  this,  notwithstand- 
ing the  reservation  of  the  right  of  way  specified 
in  the  confirmation  of  the  grant  to  Forbes." 

It  appeared  that  on  the  9th  January,  1767, 
the  English  government,  being  then  in  posses 
sion  of  the  country,  had  granted  the  laud  in 
controversy  to  William  Kichardson ;  and  that  a 
grant  of  the  same  land  was  made  to  John  Forbes 
&  Co.,  the  assignees  of  Richardson,  by  the 
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Spanish  authority,  the  26th  September,  1807. 
In  the  British  grant  the  land  "was  bounded 
east  by  the  *river  Mobile,"  and  by  the  [*100 
Spanish  "by  the  bank  of  the  river,"  "leaving  a 
free  passage  on  the  bank,"  &c. 

The  case  was  removed  by  writ  of  error  from 
the  Circuit  Court  to  the  Supreme  Court  of  tbc 
State,  in  which  judgment  was  affirmed. 

The  first  section  of  the  Act  of  1824.  referred 
to  in  the  bill  of  exceptions,  vests  "in  the  mayor 
and  aldermen  of  the  city  of  Mobile,  for  tbc 
time  being,  and  their  successors  in  office,  for 
the  sole  use  and  benefit  of  the  city,  forever,  all 
the  right  and  claim  of  the  United  Slates  to  all 
the  lots  not  sold  or  confirmed  to  individuals, 
either  by  that  or  anv  former  act,  and  to  which 
no  equitable  title  exists  in  favor  of  an  individual 
under  that  or  any  other  act, bet  ween  high  water- 
mark and  the  channel  of  the  river.and  between 
Church  Street  and  North  Boundary  Street,  in 
front  of  the  city." 

And  the  second  section  of  the  act  "except a 
from  the  operation  of  the  law,  cases  where  the 
Spanish  government  had  made  a  new  grant  or 
order  of  survey  for  the  same,  during  the  time 
at  which  they  had  the  power  togrant  the  same; 
in  which  case  the  right  and  claim  of  the  United 
States  shall  be,  and  is  hereby  vested  in  the  per- 
son to  whom  such  alienation,  grant,  or  order 
of  survey,  was  made,  or  in  his  legal  represent- 
ative." 

In  principle  this  case  is  similar  to  that  of  Thr 
City  of  Mobile  v.  IIaUctt(l§  Peters,  261).  In 
that  cause  the  court  say:  "From  the  bill  of  ex- 
ceptions, it  appears  that  the  defendant  was  in 
possession  of  the  land  in  controversy  under  a 
Spanish  grant,  which  was  confirmed  bv  the 
United  States;  and  that  the  land  extended  to 
the  Mobile  River.  It  was  then  within  the  ex- 
ception in  the  Act  of  1824,  and  no  right  vested 
in  the  plaintiffs.  We  think, therefore,  that  the 
instruction  of  the  Circuit  Court  to  this  effect 
was  right."  The  same  language  is  equally  ap- 
plicable to  the  case  under  consideration.  And 
it  appears  that  the  judgment  of  the  Circuit 
Court  was  affirmed  by.  the  Supreme  Court  of 
Alabama,  on  the  ground  that  "there  was  no 
vacant  space  between  high  and  low  water-mark ; 
all  having  been  sold  ana  confirmed  to  Forbes," 
under  his  Spanish  grant. 

The  Spanish  grant  being  an  exception  in  the 
act,  under  which  the  plaintiffs  claim,  the  in 
struct ion  of  the  Circuit  Court  in  favor  of  the 
defendant  was  correct.     Tbc  judgment  of  the 
Supreme  Court  of  Alabama  is  affirmed. 

*Mr.  Justice  Catron  dissented.         [*101 

The  premises  in  controversy  lie  in  front  of 
the  city  of  Mobile,  and  are  claimed  by  the  cor- 
poration, by  virtue  of  the  Act  of  Cougrcss  of 
May  20,  1824.  They  lie  both  below  high  and 
low  water-mark. 

The  court  charged  the  jury  that,  if  the  place 
in  controversy  was  subsequent  to  the  admis- 
sion of  this  State  into  the  Union,  below  both 
high  and  low  water-mark,  then  Congress  had 
no  right  to  grant  it.  and  if  defendants  were  in 
possession,  the  plaintiffs  could  not  oust  them, 
by  virtue  of  the  act  of  Congress. 

That  the  grant  to  Forbes  extended  to  high 
water-mark,  and  that  if  the  place  claimed 
was  between  high  water-mark  and  the  chan- 
nel  in  front  of    the   grant,    and   had   been 
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reclaimed  by  defendant,  then  the  plaintiffs 
coold  not  recover  in  virtue  of  the  act  of  Con- 
grog,  and  this,  notwithstanding  the  reserva- 
tion of  the  rights  of  way  specified  in  the  con- 
firmation of  the  (rrant  to  Forl>es. 

To  ail  of  which  charge  the  counsel  of  the 
plaintiffs  excepted. 

The  jury  found  a  general  verdict  of  not 
guilty.  As  Alabama  was  admitted  into  the 
Union,  December  14,  1819.  the  first  instruc- 
tion was  conclusive  of  the  plaintiffs'  title.  On 
the  admitted  fact  that  the  land  lay  under  the 
water  in  1834,  the  court  pronounced  the  act  of 
Congress  void. 

The  second  instruction  depends  on  the  fact, 
"whether  the  defendant  had  reclaimed  the 
fautd  in  front  of  the  grant  of  Forbes."  There 
is  no  evidence  in  the  record  that  he  had  done 
w>;  and  all  the  evidence  purports  to  have  been 
set  out. 

A  writ  of  error  was  prosecuted  to  the  Su- 
preme Court  of  Alabama.  That  court  simply 
affirmed  the  judgment  of  the  Circuit  Court; 
and  from  that  affirmance  a  writ  of  error  was 
prosecuted  to  this  court,  by  the  corporation  of 
the  city  of  Mobile,  under  the  twenty-fifth  sec- 
lion  of  the  Judiciary  Act. 

One  error  assigned  in  the  Supreme  Court  of 
Alabama  was,  "That  the  charge  of  the  cir- 
ruit  judge  denies  that  the  United  States  had 
right  and  power  to  grant  the  premises  in  ques- 
two." 

On  the  general  affirmance.can  this  court  take 
jurisdiction  and  reverse,  because  the  first  in- 
struction was  erroneous?  In  the  case  of  the 
same  plaintiffs  against  Eslava  ( 16  Peters,  340), 
the  majority  of  the  court  held  that  the  opinion 
of  the  Supreme  Court  of  Alabama  certified 
so  part  of  the  record,  was  no  part  of  it. 
1 02*]  "Speaking  of  the  opinion,  the  court 
says:  "Their  opinion  constitutes  no  part  of 
the  record,  and  is  not  properly  a  part  of  the 
case.  We  must  look  to  the  points  raised  by  the 
exceptions  of  the  Circuit  Court,  as  the  only 
questions  for  our  consideration  and  decision." 

And  so  this  court  held,  in  even  a  stronger 
case  (Gordon  v.  Longest,  16  Peters,  103),  where 
there  had  been  a  general  affirmance  of  the 
lodgment  below,  by  the  Supreme  Court  of 
Kentucky. 

In  Edata'tcase  I  thought  the  opinion  of  the 
Supreme  Court  of  Alabama  formed  part  of 
the  record;  in  that  case,  as  in  this,  the  opinion 
was  found  in  the  paper  book;  but  a  majority 
of  the  court  ruled  it  out,  as  no  part  of  the  rec- 
ord; to  which  decision  I  submit,  of  course. 

Looking  only  to.  the  points  raised  by  the 
exceptions  in  the  Circuit  Court,  and  we  find  it 
established  with  a  plainness  admitting  of  no 
doubt,  that  Alabama  claims  to  hold  as  her 
own;  and  does  actually  hold,  by  force  of  her 
judicial  decisions,  all  the  lands  within  the 
*  State,  flowed  by  tide -water;  and  that  this 
claim  is  founded  on  an  implied  cession  of  the 
lands  under  tide-water,  by  the  United  States  to 
Alabama,  as  a  consequence  of  the  sanction 
riven  by  Congress  to  the  State  constitution. 
The  disastrous  results  of  this  assumption  on 
part  of  the  State  courts  of  Alabama,  I  en- 
deavored to  point  out  (so  far  as  pressure  of 
area  instances  would  permit),  in  my  opinions 
in  the  cases  of  these  plaintiffs  against  Eslava 
and  HaUet  (16  Peters,  247  and  269). 
Howaxd  1. 


That  the  United  States  had  the  undoubted 
title  before  the  adoption  of  the  constitution  of 
Alabama,  has  never  been  denied  by  anyone; 
and  that  the  State  acquired  title  by  that  event 
has  not  been  proved,  nor  can  it  be,  as  I  think; 
nor  is  it  perceived  how  the  question  can  be 
avoided  in  the  cause  before  us.  unless  we  look 
beyond  the  record.  I  therefore  believe  the 
judgment  should  be  reversed  because  there  was 
error  in  the  first  instruction.  For  my  reasons 
I  refer  to  the  opinions  in  the  cases  of  Eslam 
and  HaUet.  To  these.  I  will  add,  that  it  is  im- 
possible for  this  court  to  follow  the  decisions 
of  the  Supreme  Court  of  Alabama,  without 
overruling  the  decision  in  Pollard1*  Heirs  v. 
Kibbie  (14  Peters,  353).  William  I'ollard  claim- 
ed a  square  of  land  below  high  water-mark 
fronting  the  citv  of  Mobile;  the  claim  was 
founded  original ly  on  a  Spanish  concession, 
made  in  1809.  This  *was  merely  void,  F#  103 
as  was  held  in  Foster  and  Elanl  v.  Xeilmn  (2 
Peters,  254),  and  in  Garcia  v.  Lee  (12  Peters, 
511).  Ry  the  second  sec.  of  the  Act  of  1824, 
the  land  was  excepted  from  its  operation,  and 
did  not  pass  to  the  city  of  Mobile,  (14  Peters, 
864,  365,  366.)  The  title  to  the  square  claimed 
by  Pollard  therefore  remained  in  the  United 
States  until  it  was  granted  to  his  heirs,  by  a 
private  Act  of  Congress,  of  1836,  and  a  patent 
founded  on  the  act,  dated  in  1837.  This  court 
maintained  the  title,  and  a  recovery  was  had 
on  the  Act  of  1836,  and  the  patent  from  the 
government. 

If  the  Act  of  1824  is  void,  because  Consrrcss 
bad  no  power  to  grant  the  lands  below  the  How 
of  the  tides;  so  is  equally,  and  as  certainly, 
the  Act  of  1836,  and  the  patent  founded  on  it. 

Forbes  owned  the  land  in  fiont  of  the  land 
granted  to  Pollard's  heirs;  Forbes'  grant  ex- 
tended to  high  water  mark,  was  dated  in  1802, 
and  was  undisputed.  This  court  held  in  effect 
that  it  was  bounded,  and  could  not  extend  by 
implication  beyond  the  high  water-mark.  So 
is  the  undoubted  construction  of  grants  for 
lands  fronting  tide-waters.  A  grant  of  lands 
on  each  side  of  ^n  arm  of  the  sea.  and  embrac- 
ing it,  does  not  pass  the  land  under  the  water 
by  general  words;  there  must  be  special  words 
of  grant,  showing  plainly  the  land  covered 
with  water  was  intended  to  be  granted;  with- 
out such  explicit  words  of  grant,  the  high  lands 
only  pass.  Such  is  the  settled  doctrine  of  this 
court.  (Martin  v.  WadcUU,  16  Peters,  367.) 
Forbes,  therefore,  could  not  claim,  as  riparian 
owner,  the  land  granted  on  his  front-  to  Pol- 
lard; to  hold  otherwise  would  overrule  the 
decision  of  Martin  v.  Waddell. 

In  any  aspect  this  controversy  can  be  pre- 
sented, it  falls  within  the  decision  of  Pullard  v. 
Kibbe;  that  case  must  be  overruled,  if  the  doc- 
trine of  the  courts  of  Alabama  is  maintained. 

OKDKK. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court 
of  the  State  of  Alabama,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  in 
this  cause  be,  and  the  samjjjs-Jjereby  affirmed, 
with  costs.  /*      ^k. 


Atfg  9  Port.,  403. 
Cited-3  How.,  212. 
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104*]    *THE  UNITED  STATES, 
Plaintiff*  in  Error, 
v. 
WILLIAM  LINN  et  al. 

Action  ex  delicto — ex  contractu — nolle  prosequi  a* 
to  one  defendant — plea  alleging  alteration  of 
bond  after  delirery — construction  of  demurrer 
— date  of  surety'*  bond — ptt/idingn. 

A  plaintiff  may,  in  an  action  in  form  ex  delicto 
against  several  defendants,  enter  a  wrfle  proKetpii 
against  one  of  them.  But  In  actions  in  form  ex 
contractu,  unless  the  defense  be  merely  in  the  per- 
sonal discharge  ol  one  of  the  defendants,  a  nolle 
itrtttequi  cannot  be  entered  as  to  one  defendant 
without  discharging  the  other. 

Qu&rc.  Whether  a  plea  whloh  sets  up  new  mat- 
ter and  concludes  "  to  the  country  "  Is  good. 

A  plea  alleging  merely  that  seals  were  affixed  to 
a  bond  without  toe  consent  of  the  defendant, with- 
out also  alleging  that  it  was  done  with  the  knowl- 
edge, or  by  the  authority  or  direction  of  the  plaint- 
iffs, is  not  sufficient. 

A  plea  which  has  on  the  face  of  it  two  intend, 
ments.otight  to  he  construed  most  strongly  against 
the  party  who  pleads  It. 

A  paily  who  claims  under  an  instrument  which 
appears  on  Its,  face  tu  have  been  altered,  is  bound 
b>  explain  the  alteration;  but  not  so,  when  the 
alteration  Is  averred  by  the  opposite  party,  and  It 
does  not  appear  upon  the  face  of  the  Instrument. 

Where  the  plea  is  bad  and  the  demurrer  Is  to  the 
plea,  the  court,  having  the  whole  record  before 
them,  will  go  hack  to  the  first  error. 

Where  the  date  of  a  surety  bond  is  subsequent  to 
the  appointment  of  the  principal  to  office,  the  dec- 
laration should  Hlleu-c  that  the  money  collected  by 
the  principal  remained  in  his  hands  at  the  time 
when  the  surety  bond  was  executed. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Illinois,  and  is  a  sequel  to  the  case 
between  the  same  parties  reported  in  15  Pe- 
ters, 291,  et  scq.  The  circumstances  are  suffi- 
ciently set  forth  in  the  opiuion  of  the  court. 
ifr.  Legare.  the  Attorney-General,  for  the 
United  States. 
Mr.  Ooxe  for  the  defendants. 

Mr.  Justice  Thompson  delivered  the  opinion 
of  the  court: 

This  case  comes  up  on  a  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Illinois.  The  writ  or  summons  is- 
sued in  the  cause  purports  to  be  in  a  plea  of 
debt  for  one  hundred  thousand  dollars.  And 
the  declaration  contains  three  counts  upon  the 
following  instrument,  which,  upon  oyer  craved 
by  the  defendants,  is  set  out  upon  the  record : 
105*]  '"Know  all  men  by  these  presents, 
that  we,  William  Linn,  David  B.  Waterman, 
Lemuel  Lee,  James  M.  Duncan.  John  Hall, 
William  Walters.  Asahel  Lee,  William  L.  D. 
Ewing.  Alexander  P.  Field,  and  Joseph  Dun- 
can, are  held  and  firmly  bound  unto  the 
United  States  of  America,  in  the  full  and  just 
sum  of  one  hundred  thousand  dollars,  money 
\  of  the  United  States,  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves  jointly 
and  severally,  our  joint  and  several  heirs,  ex- 
ecutory, and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals,  ana  dated  this 

Notk.— At  to  sureties  on  official  and  other  bonds, 
andUabUlty  of,  see  note  to  United  States  v.  Giles,  9 
Crancb.  212. 

At  tn  actions  upon  official  and  their  construction, 
see  note  to  Postmaster-General  v.  Early,  12  Wheat., 
188. 
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I  first  day  of  August,  in  the  year  one  thousand 
I  eight  hundred   and   thirty-six."     They    also 
|  crave  oyer  of  the  condition  of  the  said  sup- 
posed writing  obligatory,  and  it  is  read  to  them 
■  in  these  words:  ••  The  condition  of  the  fore- 
I  going  obligation  is  such,    that   whereas   the 
!  President  of  the  United  States  hath,  pursuant 
I  to  law,  appointed  the  said  William  Linn  re- 
I  ceiver  of  public  moneys  for  the  district,   of 
lands  subject  to  sale  at  Vandalia,  in  the  State 
I  of  Illinois,  for  the  term  of  four  years,  from  the 
i  12th  day  of  January,   1885,  by  commission 
,  bearing  date  12th  February.  1835.   Now,  there- 
;  fore,  if  the  said  William  Linn  shall  faithfully 
execute  and  discharge  the  duties  of  his  office, 
then  the  above  obligation  to  be  void  and  of 
none  effect,  otherwise  it  shall  abide  and  remain 
in  full  force  and  virtue. 

"Sealed  and  delivered  in  the  presence  of 
Presley  G.  Pollock,  as  to  Wm.  Linn,  D.  B. 
Waterman,  Lemuel  Lee,  J.  H.  Duncan,  John 
Hall,  Wm.  Walters,  Asahel  Lee,  Wm.  L.  D. 
Ewing,  and  A.  P.  Field ;  A.  Caldwell  as  to 
Joseph  Duncan. 

William  Linn, 
Lemuel  Lee, 
John  Hall, 
Asahel  Lee, 
A.  P.  Field, 
D.  B.  Waterman, 
J.  M.  Duncan, 
Wm.  Walters, 
Wm.  L.  D.  Ewing, 
Joseph  Duncan, 
"General  Land  Ofwce. 
"Approved,  August  30,  1886. 

"ETHAN  A.  BROWN." 
To  the  first  count,  which  purports  to  be  debt 
on  the  bond,  the  defendants  plead  jointly  non 
est  factum  and  several  other  pleas  not  necessary 
here  to-be  noticed. 

To  the  second  and  third  counts  which  are 
upon  the  same  instrument,  not  described,  how- 
ever.as  a  bond,  but  as  a  certain  *instru-  [*10O 
ment  in  writing.  To  these  counts  the  defend- 
ant, Joseph  Duncan,  put  in  the  following  plea: 
"  And  the  said  Joseph  Duncan  impleaded  as 
aforesaid,  by  Logan  and  Brown,  his  attorneys, 
comes  and  defends  the  wronjj  and  injury, 
when,  &c.  And  as  to  the  said  second  and 
third  counts  in  the  said  plaintiffs'  declaration 
contained,  says  that  the  said  plaintiffs  their 
said  action  on  the  said  second  and  third  counts 
ought  not  to  have  or  maintain  against  him, 
this  defendant;  because,  he  says,  that  protest- 
ing that  he  executed  the  supposed  written  in- 
strument declared  upon  in  the  said  second  and 
third  counts  of  the  plaintiffs'  amended  declara- 
tion, he  says  that  after  he  had  signed  said 
instrument,  and  delivered  it  to  bis  co-defend- 
ant, Linn,  to  be  transmitted  to  the  plaintiffs; 
and  after  the  securities  to  the  said  written  in- 
strument bad  been  affixed  (approved)  by  the " 
Hon.  Nathaniel  Pope,  Judge  of  the  District 
Court  of  the  United  States  for  the  Stale  of 
Illinois,  it  was,  without  the  consent,. direction, 
or  authority  of  said  Joseph  Duncan,  materially 
altered  in  this— that  scrawls,  by  way  of  seals, 
were  affixed  to  the  signature  of  said  Joseph 
Duncan  to  said  written  instrument,  and  to  the 
signatures  of  the  other  parties  to  said '  written 
instrument,  whereby  the  character  and  effect  of 
the  said  written  instrument,  declared  in  the 
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■econd  and  third  counts  aforesaid,  was  roateri- 
aDv  changed,  and  said  instrument  declared  on, 
vitiated. 

"And  so  said  Duncan  says,  that  the  said 
•apposed  written  instrument  declared  on  in  the 
•wood  and  third  counts  of  plaintiffs'  amended 
declaration,  is  not  his  act  and  instrument ;  and 
of  this  he  puts  himself  upon  the  country." 

To  which  plea  there  is  interposed  a  special 
drmurrer,  and  the  court  gave  judgment  for  the 
defendant  Joseph  Duncan  upon  the  demurrer, 
thereby  adjudging  that  the  plea  was  sufficient 
in  law  to  bar  the  plaintiffs  from  maintaining 
their  action  against  him.  And  issues  being 
joined  upon  the  pleas  to  the  first  count,  the 
cause  came  on  to  be  tried  by  a  jury,  and  under 
the  instructions  of  the  court  a  verdict  was 
fixwd  for  the  defendants  upon  the  issues  *of 
fact.  Exceptions  were  taken  to  the  iustruc 
tioos  of  the  court  to  the  jury.  And  the  cor 
mines*  of  such  inst  ructions  is  the  first  question 
presented  on  this  writ  of  error. 

Upon  the  trial,  after  reading  the  bond  to  the 
jury,  the  defendants  called  a  witness,  who  tes 
titled,  in  substance,  that  he  saw  the  bond  after 
107*]  *it  hod  been  signed  by  the  obligors,  in 
the  hands  of  William  Linn,  the  obligor  first 
earned  therein,  after  it  had  been  returned  from 
the  district  judge  with  his  certificate  indorsed 
<i  the  sufficiency  of  the  sureties.  That  the 
district  judge,  in  a  note  in  writing,  accom- 
panying the  bond,  had  pointed  out  the  omis 
soa  of  seals  to  the  names  of  the  signers  of  the 
incrnment;  and  said  Linn,  saying  he  would 
nbriate  that  difficulty,  took  a  pen,  and  in  the 
presence  of  the  witness,  added  scrawls,  by  way 
of  ands.  to  each  name  subscribed,  as  makers  of 
the  instrument.  Other  testimony  was  given, 
under  the  issues  of  fact,  which  it  is  not  mated 
tl  to  notice. 

Upon  this  evidence  the  court  gave  the  fol- 
lowing instruction  to  the  jury:  "If  they  shall 
ted  from  the  evidence,  that  after  the  instru- 
ment upon  which  the  action  is  brought,  was 
«]pcd  by  the  defendants,  it  was  altered  by 
WiHUm  Linn,  one  of  the  defendants,  without 
the  knowledge  or  assent  of  the  other  defend 
aou,  by  adding  to  the  names  of  the  defendants 
the  scrawl  seals  which  now  appear  upon  the 
face  of  the  instrument,  and  such  defendants 
have  not  at  any  time  since  the  alteration  sanc- 
tioned it,  the  instrument  is  not  the  deed  of  such 
defendants,  and  the  jury  will  And  a  verdict  in 
their  favor."  And  the  question  is,  whether 
thi*  instruction  was  in  point  of  law  correct, 
under  the  pleadings  and  evidence  in  the  cause. 
All  the  defendants  united  in  a  joint  plea  of 
•M  at  factum,  and  the  proof  was  that  the 
ktswU  were  added  by  Linn  to  his  own  name 
tad  to  the  names  of  the  other  defendants. 
The  adding  the  scrawl  by  Linn  to  his  own 
oaaie  did  not  vitiate  the  instrument  as  to  him: 
hi  had  a  right  to  add  the  seal,  or  at  least,  he 
en  have  no  right  to  set  up  his  own  act  in  this 
napect  to  avoid  his  own  deed.  It  was  there- 
fore his  deed,  and  the  plea  of  non  e*t  factum  as 
10  hun  is  false.  And  the  question  is,  whether 
kh  not  false  as  to  all  who  joined  bim  in  the 
i  of  aea  est  factum.  It  is  laid  down  by 
•  in  his  Treatise  on  Pleading,  that  a  plea 
i  kt  bad  in  part  is  bad  in  toto.  If,  there- 
tote,  two  defendants  join  in  a  plea,  which  is 
■Aeieat  for  one  but  not  for  the  other,  the 
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'  plea  is. bad  as  to  both;  for  the  court  cannot 
,  sever  it,  and  say  that  one  is  guilty,  and  that 
;  the  other  is  not.  when  they  put  themselves  on 
the  same  terms.    (Chitly,   598.)    A  plaintiff 
'  may  in  an  action  in  form  ex  delicto  against 
j  several  defendants,  enter  a  nolle  proneqvi  as  to 
'  one  of  them.    But  in  'actions  in  form  [*108 
ex  contractu,  unless  the  defense  be  merely  in 
|  the  personal  discharge  of  one  of  the  defend- 
1  ants,  a  nolle  protequi  cannot  be  entered,  as  to 
one  defendant,  without  discharging  the  other, 
for  the  cause  of  action  is  entire  nnd  indivisi- 
ble.   (Chitty.  599.)    The  rule  laid  down  by 
Cbitty  is  fully  sustained  by  the  English  and 
American  decisions.     In  Smith  v.  Bovchin  et  al, 
(2  Strange,  993),  the  action  was  trespass  and 
false  imprisonment;  plea  not  guilty  by  all,  and 
a  justification  as  to  eight  days'  imprisonment. 
And  the  court  held,  that  although  the  officer 
and  jailer  might  have  been  excused,  if  they 
had   pleaded  severally,   but  having  joined  in 
the  plea  with  others  who  could  not  justify, 
they    had    forfeited    their    justification.      In 
Moor*  v.  Parker  et  al.   (8  Massachusetts,  810), 
the  action  was  trespass    de   boni*   asportatis 
against  several,  and  all  join  in  the  plea  of  not 
guilty,  and  also  in  a  plea  of  justification.    The 
court  held  that  the  bar  set  up  was  no  justifica- 
tion for  one  of  the  defendants,  and  if  several 
defendants  join  in  pleading  in  bar,  if  the  plea 
is  bad  as  to  one  defendant  it  is  bad  as  to  all. 

So  in  the  case  of  ScJiermerhorneelal.  v.  Tripp 
(2  Caines,  108).  which  was  in  error  from  a  court, 
of  common  pleas.  The  action  was  trespass 
against  a  justice  of  the  peace,  the  constable, 
and  the  plaintiff,  and  all  joined  in  a  plea  of  not 
guilty.  The  court  said,  the  constable  having 
joined  with  the  others  in  the  plea  of  the  gen- 
eral issue,  they  are  all  equally  trespassers.  If 
be  had  pleaded  separately,  he  would  probably 
have  been  excused;  but  he  has  now  involved 
himself  with  others,  and  we  cannot  separate 
their  fates. 

It  is  unnecessary  to  multiply  authorities  on 
this  point,  the  books  are  full  of  them,  and  it  is 
a  well  settled  and  established  rule  in  pleading. 
The  reason  is,  because  the  plea,  being  entire, 
cannot  be  good  in  part  and  bad  in  part,  an  en- 
tire plea  not  being  divisible,  and  consequently, 
if  the  matter  jointly  pleaded  be  insufficient  as 
to  one  of  the  parties,  it  is  so  in  toto.  (1  Saun- 
ders, 28,  n.  2,  and  cases  there  cited.) 

It  has  been  suggested  that  this  objection  is 
waived  by  the  following  entry  in  the  bill  of 
exceptions:  "A  judgment  having  been  obtained 
against  Linn  for  the  full  amount  of  his  defal- 
cation, a  judgment  on  this  bond  was  not  asked 
against  him  or  any  of  the  defendants,  unless 
the  jury  shall  find  against  all  the  defendants." 
•It  is  not  perceived  how  this  can  be  [*109 
considered  a  waiver  of  ony  error.  No  judg- 
ment could  have  been  given  against  Linn  sepa- 
rately, the  plea  of  non  ett  factum  being  joint. 
But  the  plaintiffs,  according  to  the  express 
terras  of  this  memorandum,  did  ask  a  verdict 
and  judgment  against  all  the  defendants;  and 
if  from  the  pleadings  and  evidence  they  were 
entitled  to  judgment  against  all.  as  we  think 
they  were,  there  was  no  waiver  that  will  justify 
the  instructions  given  to  the  jury. 

The  next  question  arises  upon  the  special  de- 
murrer to  the  plea  of  Joseph  Duncan  to  the 
second  and  third  counts  of  the  declaration. 
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This  plea  sets  up  new  matter,  to  avoid  the  in- 
strument upon  which  the  action  is  founded, 
and  concludes  to  the  country.  And  it  may 
well  be  questioned,  whether  upon  the  best  and 
soundest  rules  of  pleading  it  ought  not  to  have 
concluded  with  a  verification.  Chitty,  in  his 
Treatise  on  Pleading  (1  Chitty,  500),  says  it  is 
an  established  rule  in  pleading,  that  whenever 
new  matter  is  introduced  on  either  side,  the 
pleading  must  conclude  with  a  verification,  in 
order  that  the  other  party  may  have  an  oppor- 
tunity of  answering  it.  And  this  rule  has  the 
sanction  of  many  adjudged  cases.  In  the  case 
of  Service  v.  HeermanceQ.  Johns.,  92),  the  court 
say  there  is  no  rule  in  pleading,  better  or  more 
universally  established,  than,  that  whenever 
new  matter  is  introduced  the  pleading  must 
conclude  with  an  averment.  And  the  reason, 
say  the  court,  is  obvious,  because  the  plaintiff 
might  otherwise  be  precluded  from  setting  forth 
matter  which  would  maintain  his  action,  al- 
though the  matter  pleaded  by  the  defendant 
might  be  true.  And  in  Henderson  v.  Whitby 
et  al.  (2  Durn.  &  East,  576),  Bullcr,  Justice,  in 
giving  the  judgment  of  the  court,  said:  By 
the  rules  of  pleading,  whenever  new  matter  is 
introduced,  the  other  party  must  have  an  op- 
portunity of  answering  it.  So  that  the  replica- 
tion setting  up  new  matter  concluded  properly 
with  an  averment.  Numerous  authorities,  both 
in  England  and  in  the  United  States,  might  be 
cited  in  support  of  this  rule.  But  there  is  cer- 
tainly no  little  confusion  and  diversity  of  opin- 
ion appearing  in  the  books  with  respect  to  the 
question,  when  the  pleadings  ought  to  conclude 
to  the  country,  and  when  with  a  verification. 
Many  of  these  discrepancies  may  grow  out  of 
rules,  said  by  Mr.  Chitty,  to  fiave  been  te- 
cently  established  in  the  English  courts  relating 
to  pleadings,  which  have  not  fallen  under  our 
1 1 O*]  *noticc.  We  will,  however,  pass  by 
the  demurrer  for  that  cause  in  the  present  case, 
and  proceed  to  an  examination  of  the  special 
matter-set  up  in  the  plea  in  bar  of  the  action. 
If  this  mode  of  pleading  be  adopted,  the  special 
matter  set  up  must,  as  in  a  special  plea,  be  such, 
that  if  true  in  point  of  fact,  it  will  bar  the  ac- 
tion and  defeat  the  plaintiff's  right  to  recover. 
The  matter  set  up  in  this  plea,  when  stripped 
of  some  circumlocution,  is,  that  after  he.  Jo- 
seph Duncan,  and  the  other  parties  to  the  in- 
struments, had  signed  the  same,  it  was,  without 
his  consent,  direction,  or  authority,  altered  by 
affixing  seals  to  their  signatures.  The  plea 
does  not  indicate  in  any  manner  by  whom  the 
alteration  was  made.  It  does  not  allege  that  it 
was  done  with  the  knowledge  or  by  the  author- 
ity or  direction  of  the  plaintiffs;  nor  does  it 
even  deny  that  it  was  done  with  the  knowledge 
of  the  defendant,  Joseph  Duncan.  The  plea 
does  not  contain  any  allegation  inconsistent 
with  the  conclusion  that  it  was  altered  by  a 
stranger,  without  the  knowledge  or  consent  of 
the  plaintiffs,  and  if  so,  it  would  not  have  af- 
fected the  validity  of  the  instrument.  It  is 
said  that  the  demurrer  admits  the  truth  of  the 
matter  set  up  in  the  plea.  The  demurrer  ad- 
mits whatever  is  well  pleaded.  But  it  does  not 
admit  any  more,  and  certainly  does  not  admit 
what  is  not  pleaded  at  all.  The  demurrer,  then, 
admits  nothing  more  than  that  the  seals  were 
affixed  after  the  instrument  had  been  signed  by 
the  parties  and  delivered  to  Linn  to  be  trans- 
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mitted  to  the  plaintiffs,  and  that  this  was  done, 
without  the  consent,  direction,  or  authority  of 
him,  the  said  Joseph  Duncan.  Is  this  enough 
to  avoid  the  instrument  and  bar  the  recovery? 
It  certainly  is  not;  for  the  seals  might  have 
been  affixed  by  a  stranger  without  the  knowl- 
edge or  authority  of  the  plaintiffs,  and  would 
not  have  affected  the  validity  of  the  instru- 
ment. The  plea  not  alleging  by  whom  the 
seals  were  affixed,  it  is  open  to  two  intend- 
ments. Either  that  this  was  made  by  the 
plaintiffs,  which  would  make  the  instrument 
void,  or  that  it  was  done  by  a  stranger,  which 
would  not  invalidate  it.  And  what  is  the  rule 
of  construction  of  such  a  plea?  It  is.  that  it  is 
to  be  construed  most  strongly  against  the  de- 
fendant. This  is  the  rule  laid  down  by  Chitty 
(1  Chitty,  578),  and  in  which  he  is  supported 
by  numerous  authorities.  And  the  rWson  as- 
signed for  this  rule  of  construction  is,  that  it 
is  a  natural  presumption,  that  the  parly  plead- 
ing will  'state  his  case  as  favorably  as  [*1 1 1 
he  can  for  himself.  And  if  be  do  not  state  it 
with  all  its  legal  circumstances,  the  case  is  not 
in  fact  favorable  to  him;  and  the  rule  of  con- 
struction in  such  case  is,  that  if  a  plea  has  on 
the  face  of  it  two  intendments,  it  shall  be  taken 
most  strongly  against  the  defendant;  that  is, 
says  he,  the  most  unfavorable  meaning  shall  be 
put  upon  the  plea:  a  rule  which  obtains  also 
in  other  pleadings;  and  a  number  of  cases  are 
put,  illustrating  this  rule.  The  present  plea 
falls  directly  within  it.  The  plea  not  alleging 
by  whom  the  seals  were  affixed,  it  is  left  open 
to  intendment,  that  it  was  done  either  by  the 
plaintiffs  or  by  a  stranger.  In  the  first  case,  it 
would  make  the  deed  void;  in  the  last,  it  would 
not  vitiate  it.  And  under  the  rule  that  bas 
been  stated,  the  most  unfavorable  meaning 
must  be  put  upon  the  plea;  that  is,  that  which 
will  operate  most  against  the  party  pleading  it. 
And  the  alteration  must  be  presumed  to  have 
been  made  so  as  not  to  vitiate  the  instrument, 
if  the  plea  will  admit  of  such  construction. 
Suppose  the  plea  had  concluded  with  a  verifi- 
cation, and  the  plaintiffs  had  replied  that  the 
affixing  the  seal  was  done  without  their  knowl- 
edge, consent,  or  authority,  and  this  state  of 
the  case  bad  been  sustained  by  the  proof,  it 
would  not  have  avoided  the  instrument. 
But,  it  is  said,  the  law  imposes  upon  the 

Carty  who  claims  under  the  instrument  the 
urden  of  explaining  the  alteration.  This  is 
the  rule,  undoubtedly,  where  the  alteration  ap- 
pears on  the  face  of  the  instrument,  as  an  eras- 
ure, interlineation,  and  the  like.  In  such  case, 
the  party  having  the  possession  of  the  instru- 
ment and  claiming  under  it,  ought  to  be  called 
upon  to  explain  it.  It  is  presumed  to  have 
been  done  while  in  bis  possession.  But,  where 
no  such  prima  fade  evidence  exists,  there  can 
be  no  good  reason  why  this  should  devolve 
upon  a  party,  simply  because  he  claims  under 
the  instrument.  The  plea  avers  the  alteration, 
and  the  defendant,  therefore,  holds  the  affirm- 
ative; and  the  general  rule  is,  that  he  wbo 
holds  the  affirmative  must  prove  it.  And  this, 
under  the  present  plea,  can  impose  no  hardship 
on  the  defendant,  for  his  affirming  the  fact  of 
alteration  affords  a  reasonable  presumption  that 
be  knew  by  whom  the  alteration  was  made. 
And,  in  addition  to  this,  it  is  a  circumstance 
deserving  considerable  weight,  that  the  defend- 
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ut  in  hit  plea  does  not  deny  his  having  such 
knowledge.  He  avers  that  the  seal  was  affixed 
1 12*]  without  *his  consent,  direction,  or  au- 
thority; but  be  does  not  say  it  was  done  with- 
out hi  knowledge.  And  it  is  not  an  unreason- 
able inference  that  if  he  had,  in  his  plea,  dis- 
closed by  whom  it  was  done,  it  would  appear 
10  hare  been  done  in  a  way  that  did  not  affect 
Ok  validity  of  the  instrument.  There  is  not 
-ipoa  the  face  of  this  instrument  anything  in- 
dinting  an  alteration,  or  casting  a  suspicion 
upon  its  validity,  that  should  put  the  plaintiffs 
upon  inquiry.  The  instrument  upon  its  face 
•omits  it  was  sealed  with  the  seals  of  the  de- 
fendants, and  purports  to  have  been  sealed  and 
iWhrered,  in  the  common  conclusion  of  a  sealed 
toad.  So  that,  when  the  instrument  came 
into  the  possession  of  the  plaintiffs,  there  was 
nothing  on  the  face  of  it  to  raise  a  suspicion 
vnhut  its  validity.  The  case  of  Henman  v. 
tMcituoh  (5  Bingham,  188),  has  been  relied 
upon  to  show  that  the  onus  of  accounting  for 
the  alteration  is  thrown  upon  the  plaintiffs. 
All  that  this  case  decides  is,  that  the  party  who 
mm  on  an  instrument  which  on  the  face  of  it 
appears  to  have  been  altered,  it  is  for  him  to 
show  that  the  alteration  has  not  been  improp- 
er^ made.  The  circumstance  of  the  alteration 
»ppearing  on  the  face  of  the  instrument  is  em- 
phatically relied  upon  by  the  court  to  show 
u«»t  the  party  claiming  under  the  instrument 
■as  account  for  the  alteration.  This  was  a 
'juestion  of  evidence  upon  the  trial,  and  did 
iot  arise  upon  the  pleadings,  and  the  report  of 
the  case  does  not  furnish  us  with  the  plead- 
lags.  Many  other  cases  might  be  cited  to  the 
■me  effect. 

Is  the  case  of  Taylor  v.  Mostly  (6  Car.  & 
Pijne,  273).  the  bill  upon  which  the  suit  was 
fcnjught  appeared  on  its  face  to  have  been  al- 
tered, and  there  was  no  evidence  on  either 
•ide  when  or  by  whom  the  alteration  was 
asde;  and  the  question  was  submitted  to  the 
pry  by  Lord  Lyndhurst.  with  the  remark, 
•Jut  h  lay  on  the  plaintiff  to  account  for  the 
""pioous  form  and  obvious  alteration  of  the 
ante,  sad  they  must  judge  from  the  inspection 
of  the  instrument,  and  if  they  thought  the  al- 
toitioo  was  made  after  the  completion  of.  the 
Wl  the  verdict  must  be  for  the  defendant. 
Is  the  case  now  before  the  court,  the  inspec- 
tion of  the  instrument  furnishes  no  ground  of 
wspicion.  and  from  the  facts  stated  in  the  plea, 
there  must  have  been  a  considerable  distance 
■>f  time  after  the  instrument  was  signed  by 
Duncan  before  it  came  into  the  possession  of 
ii*  plaintiffs.  The  plea  alleges  that  it  was  de- 
livered to  Linn,  one  of  the  defendants,  to  be 
113*]  transmitted  to  the  'plaintiffs.  But  the 
pta  does  not  allege  that  the  alteration  was 
!B*de  after  the  instrument  came  into  posses- 
son  of  the  plaintiffs:  and  under  this  state  of 
kets  alleged  in  the  plea,  the  onus  of  proving 
■ken  and  by  whom  altered,  is  more  properly 
c«st  apon  the  defendant.  We  are  accordingly 
of  opinion  that  the  pica  is  bad.  But  it  is  a 
*tued  rule  that,  when  the  demurrer  is  to  the 
Pfea,  the  court  having  the  whole  record  before 
•kan  will  go  back  to  the  first  error:  and  when 
**denwrrer  is  by  the  plaintiff,  his  own  plead- 
ings most  be  scrutinized,  and  the  court  will 
*°o<*  all  exceptions  to  the  declaration  that 
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might  have  been  taken  on  general  demurrer. 
We  are  accordingly  thrown  back  on  the  record 
to  examine  the  sufficiency  of  the  declaration 
in  the  second  and  third  counts. 

The  second  count  sets  out  the  instrument  as 
of  the  date  of  the  1st  of  April,  1836.  That 
Linn's  commission  bears  date  the  12th  of  Feb- 
ruary, 1885,  and  that  he  was  appointed  receiver 
for  four  years  from  the  12th  of  January.  18*5. 
And  the  count  then  alleges  that  after  the  making 
and  delivering  the  said  instrument  in  writing, 
and  after  the  appointment  of  the  said  Linn, 
he  entered  upon  the  duties  of  his  office;  and 
that  within  four  years  from  the  said  12th  day 
of  January,  and  while  he  was  receiver  of  pub- 
lic moneys,  there  came  into  his  hands,  as  re- 
ceiver, the  sum  of  four  millions  of  dollarj, 
which  it  was  his  duty  to  pay  over  to  the  plaint- 
iffs when  requested,  yet  the  said  William  Linn 
hath  not,  nor  would  he,  although  often  re- 
quested so  to  do,  to  wit,  on  the  2d  day  of  April, 
in  the  year  1888,  account  for  and  pay  over  to 
the  said  plaintiffs  the  said  sums  of  money,  or 
any  part  thereof,  but  hath  wholly  neglected 
and  refused  so  to  do.  It  is  said  this  count  is 
bad,  because  from  the  time  stated  in  the  count 
he  might  have  received  the  money  after  the 
12th  day  of  January,  1835,  the  commencement 
of  his  office,  and  before  the  1st  day  of  April, 
1836,  when  the  instrument  signed  by  the  sure- 
ties bears  date,  and  that  the  sureties  cannot  be 
responsible  for  any  moneys  received  before 
they  became  sureties.  The  count  alleges  a 
demand  of  the  money  and  a  refusal  to  pay  it 
on  the  2d  day  of  April,  in  the  year  1888,  long 
after  the  defendant  became  surety.  In  the 
case  of  Farrar  and  Brown  v.  The  United  Stale* 
(5  Peters,  873),  which  was  an  action  upon  a 
bond  given  for  the  faithful  discharge  of  the 
duties  of  a  surveyor  of  the  public  lands,  the 
breach  assigned  was,  *that  at  the  time  [*1 14 
of  the  execution  of  the  bond,  "  there  were  in 
the  hands  of  the  surveyor  large  sums  of  money 
to  be  disbursed  for  the  use  of  the  United 
States,  which  be  had  neglected  to  do."  And 
one  of  the  questions  which  arose  was,  whether 
\  the  sureties  could  be  made  liable  for  any  mon- 
!  eys  paid  to  the  surveyor  prior  to  the  execution 
:  of  the  bond;  and  the  court  said  there  is  but 
one  ground  on  which  the  sureties  can  be  made 
answerable,  and  that  was  on  the  assumption 
that  the  money  was  still  remaining  in  his 
hands  when  the  bond  was  given.  And  in  the 
case  of  The  United  States  v.  Boyd  (15  Peters, 
208),  the  court  said  it  matters  not  at  wbat  time 
the  moneys  had  been  received,  if  after  the  ap- 
pointment of  the  officer  they  were  held  by  him 
in  trust  for  the  United  Stales,  and  so  continued 
to  be  held  at  and  after  the  date  of  the  bond. 
In  these  cases  there  was  a  direct  allegation  that 
the  money  was  in  the  hands  of  the  officer  at 
the  date  of  the  bond.  In  the  case  now  before 
the  court,  there  is  no  such  direct  allegation, 
and  this  count  is  therefore  bad  on  this  ground. 
The  third  count  is  also  bad  for  the  same 
reason. 

The  judgment  of  the  Circuit  Court  mutt  ac- 
cordingly be  reverted,  and  the  cause  sent  back  for 
furtlter  proceedings. 

Mr.  Justice  McLean  dissented. 
The  joint  plea  of  non  est  factum  to  the  first 
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count  in  the  declaration  being  bad  against 
Linn,  is  undoubtedly  bad  against  the  other  de- 
fendants. But  this  point  was  not  raised  in  the 
Circuit  Court.  It  was  not  intended  to  be 
raised.  On  the  contrary,  the  counsel  agreed  lo 
submit  the  question  under  the  plea,  whether 
the  annexation  of  the  seals  by  Linn  vitiated 
the  bond  as  against  the  sureties.  And  the  rea- 
son for  this  was  stated  in  the  following  entry 
on  the  record:  *' A  judgment  having  been  ob- 
tained against  Linn  for  the  full  amount  of  his 
defalcation,  a  judgment  on  this  bond  was  not 
asked  against  him  or  any  of  the  defendants, 
unless  the  jury  shall  find  against  all  the  defend- 
ants." 

This  agreement  was  treated  by  the  counsel 
on  both  sides,  in  the  Circuit  Court,  as  waiving 
any  technical  question  arising  on  the  pleading. 
No  one  could  doubt  that  the  bond  was  good 
against  Linn.  And  it  is  equally  clear  that, 
technically,  the  plea  was  bad  for  the  other  de- 
fendants, it  being  bad  as  to  Linn.  And  it  was 
to  avoid  any  technically  of  this  kind  that  the 
1 1 5*]  agreement  *was  entered  into.  It  is  less 
definite  titan  it  should  have  been,  but  still  its 
object  seems  to  be  manifest.  That  a  construe 
tion  here  would  be  given  to  the  agreement  dif- 
ferent from  that  which  was  given  to  it  by  the 
United  States  Attorney  in  the  Circuit  Court, 
was  not  expected.  His  construction  is  shown 
from  the  fact  of  his  not  having  suggested  any 
objection  to  the  court  below  arising  on  the 
joint  plea. 

The  plea  of  Joseph  Duncan  as  to  the  altera- 
tion of  the  bond  is  held  to  be  bad,  because  it 
is  not  averred  that  it  was  altered  by  the  plaint- 
iffs or  by  their  authority.  At  the  same  time  it 
is  admitted  that,  on  the  general  issue,  the  per- 
son claiming  under  the  deed  must  explain  any 
interlineation  or  alteration  upon  its  face,  so  as 
to  show  the  bond  is  not  vitiated.  The  reason 
of  this  is  clear.  The  party  having  possession 
of  the  bond  is  presumed  to  have  a  knowledge 
of  any  alteration  of  it,  and  is  therefore  required 
to  explain  it.  Prima  facie,  any  material  al- 
teration vitiates  the  bond. 

Now,  the  special  plea  in  this  case  states  a 
material  alteration,  by  affixing  the  seals,  after 
the  instrument  had  been  approved  of  by  the 
district  judge.  The  demurrer  admits  the  facts 
stated  in  the  plea.  Does  it  not  follow,  then, 
that  the  plea  is  good,  if  the  alteration  alleged 
in  it  be  a  material  one;  such  an  one  as  vitiates 
the  instrument  unless  explained?  No  rule  in 
pleading  is  belter  settled  than  that  a  fact  which 
is  presumed  to  be  known  to  the  plaintiff,  and 
is  not  presumed  to  be  within  the  knowledge  of 
the  defendant,  the  defendant  need  not  aver  it 
in  his  plea,  if  he  can  without  the  averment  set 
up  a  prima  facie  defense.  Mr.  Chitty  says 
(1  vol.  of  Plead.,  255).  "It  is  also  a  general 
rule,   that  matter   which   should  come  more 

froperly  from  the  other  side  need  not  be  stated, 
n  other  words,  it  is  enough  for  each  parly  to 
make  out  his  own  case  or  defense.  He  suffi- 
ciently substantiates  the  charge  or  answer  for 
the  purposes  of  pleading,  if  his  pleading  estab- 
lish &  prima  facie  charge  or  answer.  He  is  not 
bound  to  anticipate,  and  therefore  is  not  com- 
pelled to  notice  and  remove  in  his  declaration 
or  plea  every  possible  exception,  answer,  or 
objection  which  may  exist,  and  with  which  the 
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adversary  may  intend  to  oppose  him."  (Com. 
Dig  Pleader,  ch.  81:  Plowd.,376;  2  Saund.. 
62  a.,  n.  4;  1  Term  Rep.,  038;  8  Term  Rep.. 
167:  Stephen's  PI.,  1st  ed.,  354.) 

•No  one  can  doubt  that  the  altera-  [*1 16 
tion  averred  in  the  above  plea,  appearing  on  the 
face  of  the  instrument,  would  vitiate  it,  unless 
explained  by  the  bolder.  And  it  follows,  then, 
that  the  plea  stating  the  fact,  which  the  de- 
murrer admits,  must  be  answered  and  ex- 
plained. 

The  defendant  must  know  whether  an  instru- 
ment which  he  has  executed  has  been  altered  in 
a  material  part.  But  he  is  not  presumed  to 
know  by  whom  it  has  been  altered,  while  it  is 
in  the  possession  of  the  party  who  claims  under 
it.  If  the  defendant  must  aver  this,  he  must 
prove  it;  and  this  would  be  impossible.  But. 
on  the  other  hand,  the  person  claiming  under 
the  instrument,  and  who  has  always  been  in 
possession  of  it,  may  well  be  presumed  to  know 
by  whom  it  has  been  altered,  and, therefore,  be, 
and  he  only,  can  explain  it.  Any  other  rule 
would  be  most  unreasonable  and  contrary  to 
any  proper  system  of  pleading. 

The  rules  lately  adopted  by  the  courts  of 
England  in  regard  to  pleading  seem  "not  lo 
have  fallen  under  the  notice  of  this  court." 
This  is  to  be  regretted,  as  those  rules  have  been 
published  in  the  late  editions  of  Mr.  Cbitty  on 
Pleading,  and  are  known  to  the  profession 
throughout  the  country. 

It  is  true,  as  the  court  say,  that  intendments 
are  taken  against  the  plea;  but  intendments 
must  not  only  be  practicable,  but  reasonable. 
If  a  fact  in  the  plea  be  omitted,  which  the  de- 
fendant cannot  be  presumed  to  know,  and 
which  must  be  known  to  the  plaintiff,  no  in- 
tendment against  the  plea  can  be  drawn. 

Mr.  Stephens,  in  his  Treatise  on  pleading, 
350,  under  the  head  that  "  it  is  not  necessary 
to  state  matter  whicli  would  come  more  prop- 
erly from  the  other  side,"  says,  "this,  which 
is  the  ordinary  form  of  the  rule,  does  not  fully 
express  its  meaning.  The  meaning  is.  that  it 
is  not  necessary  to  anticipate  the  answer  of  tbe 
adversary;  which,  according  to  Hale,  Ch.  J.. 
•is  like  leaping  before  one  comes  to  the  stile. '  It 
is  sufficient  that  each  pleading  should  in  itself 
contain  a  good  prima  facie  case,  without  refer- 
ence to  possible  objections  not  yet  urged." 
"  Thus  in  pleading  a  devise  of  land  by  force  of 
the  statute  of  wills  (32  Hen.  VIII., ch.  1).  it  i» 
sufficient  to  allege  that  such  an  one  was  seized 
of  the  land  in  fee,  and  devised  it  by  his  last 
will,  in  writing,  without  alleging  that  such  de- 
visor was  of  full  age.  For  though  the  statute 
provides  that  wills  made  by  feme*  covert.or  per 
sons  wit  biu  age,  &c. ,  shall  not  *be  taken  [*  1 1  7 
to  be  effectual;  yet  if  the  devisor  were  within 
age,  it  is  for  the  other  party  to  show  this  in  bis 
answer,  and  it  need  not  be  denied  by  anticipa- 
tion." 

"So  where  an  action  of  debt  was  brought 
upon  the  statute  21  Hen.  VI.,  against  the  bailiff 
ot  a  town  for  not  returning  a  burgess  of  that 
town  for  the  last  Parliament  (the  words  of  the 
statute  being  that  the  sheriff  shall  send  his  pre- 
cept to  the  mayor,  and  if  there  be  no  mayor, 
then  to  the  bailiff),  the  plaintiff  declared  that 
the  sheriff  had  made  his  precept  unto  the  bailiff, 
without  averring  that  there  was  no  mayor.  And 
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iter  verdict  for  the  plaintiff,  this  was  moved 
is  arrest  of  judgment.  But  the  court  was 
of  opinion,  clearly,  that  the  declaration  was 
torn;  for  we  shall  not  intend  that  there  was 
>  mayor,  except  it  be  showed;  if  there  were 
i«f,  it  should  come  more  properly  on  the  other 
wit" 

•'  Where  the  matter  is  such  that  its  afflrma 
lion  or  denial  is  essential  to  the  apparent  or 
prima  fan?  right  of  the  party  pleading,  there  it 
night  to  be  affirmed  or  denied.  Now,  the  alter- 
ttios  of  the  instrument  in  a  material  part,  after 
Duncan,  the  defendant,  had  signed  it,  without 
Ms  consent  or  knowledge,  did  make  a  prima 
fvit  case.  It  made  such  a  case  as,  upon  the 
•eneral  issue,  would  have  required  the  plaint- 
iff* to  show  by  whom  it  was  altered.  And  this 
•fcon  that  the  plea  is  good.  It  is  the  same 
principle  whether  it  arise  on  the  general  issue 
*  bj  special  plea.  The  same  order  of  proof  is 
'squired.  The  plaintiffs,  therefore,  iustead  of 
itanurring.  should  have  pleaded  over,  and  al- 
leged that  the  alteration  was  made  by  a  stranger, 
mi,  consequently,  that  it  did  not  vitiate  the 
uftnunent. 

The  plea  should  have  concluded. with  a  veri- 
talion.  and  not  to  the  country.  But  this  could 
•<n!y  be  taken  advantage  of  by  special  demurrer. 
This  defect  is  not  one  of  the  causes  assigned  in 
■Jk  demurrer,  and,  therefore,  cannot  be  ob- 
jected to. 

Ttettcond  and  third  counts  of  the  declara- 
:»a  being  bad,  as  ruled  by  Ihe  court.the  judg- 
bk«  of  the  Circuit  Court  should,  on  those 
"mats,  have  been  affirmed,  and  not  reversed. 
Mr.  Stephens,  in  his  Pleading,  144,  says  again, 

ll  is  a  rule,  that  on  demurrer,  the  court  will 
madder  the  whole  record,  and  give  judgment 
ft-r  the  party  who,  on  the  whole,  appears  to  be 
oiitled  to  it."  "Thus  on  demurrer  to  the  repli- 
ntioo,  if  the  court  think  the  replication  bad, 
t»i!  perceive  a  substantial  fault  in  the  pica. they 
118*]  *will  give  judgment, not  for  the  defend- 
ut.but  for  the  plaintiff,  provided  the  declara- 
tion be  good ;  but  if  the  declaration  also  be  bud 
in  sotwuncc.  then,  upon  the  same  principle, 
jjilgment  would  be  given  for  the  defendant." 
<%*'#  case.  5  Rep.,  29  a;  Bate*  v.  Cost,  3 
Bun.  4  Cress.,  474.) 

I  believe  this  case  is  the  first  .exception  to 
ike  abor e  rule.  Notwithstanding  the  above  de- 
ftctire  counts,  judgment  is  given  generally 
caiast  the  defendant.  It  is  hoped  that  this 
niiag  will  not  establish  a  precedent  in  other 
rws. 


The  cause  came  on  to  be  heard  on  the  tran- 
"«ipt  of  the  record  from  the  Circuit  Court  of 
**  United  States  for  the  District  of  Illinois, 
•ml  was  argued  by  counsel;  on  consideration 
vtereof,  it  is  now  here  ordered  and  adjudged 
"f  this  court,  that  the  judgment  of  the  said  Cir 
iait  Court  in  this  cause  be,  and  the  same  is 
k^by  reversed ;  and  that  this  cause  be.and  the 
>*a>e  is  hereby  remanded  to  the  said  Circuit 
Omrt,  with  directiot-S  to  proceed  therein  con- 
fonnabiy  to  the  opinion  of  this  court. 

OM-t  Wall.,  231;  1  Curt.,  H7;  8  Ben.,  208. 


THOMAS  MORRIS  Complainant  andAp. 
peUant, 
e. 
MARIA  NIXON,  HENRY  J.  WILLIAMS, 
and  THOMAS  BIDDLE;  HENRY  J. 
WILLIAMS  and  MARIA  NIXON,  Execu- 
tors of  the  Last  Will  and  Testament  of  Henr  v 
Nixon,  Deceased,  and  MARIA  NIXON, 
Sole  Devisee  of  the  said  Last  Will  and 
Testament  of  Henry  Nixon  ;  and  MARY 
HUSBAND,  AMELIA  M.  MORRIS,  ROB- 
ERT MORRIS,  WILLIAM  P.  MORRIS, 
CHARLOTTE  E.  MORRIS,  HENRY 
MORRIS,  SARAH  MORRIS,  Children  and 
Heirs-at-Law  of  Henry  Morris,  Deceased : 
and  CORNELIUS  STEVENSON  and 
SAMUEL  C.  CLEMENTS,  Administrators 
of  said  Henry  Morris,  Deceased. 

Chancery — deed  absolute  on  its  face,  intended  iv$ 
security — loan  a*  consideration — antneer  of  one 
defendant  not  evidence  in  belialf  of  another — 
proof  as  to  one  document,  throwing  suspicion 
on  others — redemption. 

A  deed,  absolute  on  the  face  of  It,  declared  to  bo  a 
security  for  money  loaned. 

Where  a  bill  substantially  charges  that  there  la  a 
fraudulent  attempt  to  hold  property  under  a  deed, 
absolute  on  the  face  of  it,  but  Intended  as  a  security 
tor  money  loaned,  evideuce  will  be  admitted  to  as- 
certain the  truth  of  the  transaction. 

Where  there  is  proof  of  partlen  meeting  upon  th« 
footing-  of  borrowing  and  'lending  with  an  L*l  1* 
offer  to  secure  the  lender  by  a  mortgage  upon  par- 
ticular property,  If  a  deed  of  the  property,  absolute 
on  the  face  of  It,  be  given  to  the  lender.and  the  lend- 
er also  take  a  bond  from  the  borrower,  equity  will 
interpret  the  deed  to  be  a  security  for  money  loaned 
unless  the  lender  shall  show,  by  proofs,  that  the 
borrower  and  himself  subsequently  bara-alned  upon 
another  footing  than  a  loan. 

Where  a  loun  is  an  inducement  for  the  execution 
of  a  deed  which  is  absolute  on  the  face  of  It,  though 
the  loan  Is  not  recited  as  the  consideration  of  the 
deed,  or  as  any  part  of  it,  if  the  lender  or  grantee 
in  the  deed  treats  It  substantially  as  the  considera- 
tion, or  a  part  of  It,  equity  will  declare  the  deed  to 
be  a  security  for  money  loaned. 

The  answerer  one  defendant  in  equity  is  not  evi- 
dence In  behalf  of  another  defendant. 

If,  In  equity,  it  Is  admitted  or  proved  that  one  of 
the  documents  In  a  transaction  was  not  intended 
to  be  what  it  purports,  it  subjects  other  documents 
in  the  same  transaction  to  suspicion. 

THIS  was  an  appeal  from  the  equity  side  of 
«.he  Circuit  Court  of  the  United  Stales  in 
and  for  the  Eastern  District  of  Pennsylvania, 
and  arose  upon  the  following  facts: 

On  the  2d  of  January,  1812,  Joualhan  Will- 
iams and  Thomas  Morris  (the  complainant) 
purchased  from  the  Bank  of  North  America 
a  parcel  of   land  upon  the  Schuylkill  River, 


Note.— A*  to  deed,  with  contract  to  reconrew,  when 
a  mortgage,  see  note  to  Conway  v.  Alexander,  7 
Crauch,  218. 

Thatparot  evidence  is  aitmissihu:  to  prove  atimlutc 
deed  a  nuirtoage,  see  note  to  Hughes  v.  Edwards.  9 
Wheat.,  489;  and, ulso, note  to  Conway  v.  Alexan- 
der, 7  Crunch,  218. 

Thai  action  may  lie  maintained  to  have  a  deed  de- 
clared a  mortgage,  see  notes  to  the  two  last  cases. 

Purchaser  from  cruitalAe  mortgagee,  where  deed  to 
the  latter  is  absolute  on  Us  face,  when  protected,  see 
notes  to  above  cases. 
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near  the  city  of  Philadelpdia,  for  the  sura  of 
$80,000;  $20,000  of  which  was  to  be  cash,  and 
the  remaining  $60,000  was  divided  into  three 
payments  of  $20,000  each,  which  were  to  be- 
come due  on  the  25th  of  March,  1814, 1815, and 
1816,  respectively.  The  parties  gave  their 
joint  and  several  bonds  for  these  sums,  with  a 
warrant  of  attorney  to  confess  judgment,  and  a 
mortgage  upon  the  property.  It  afterwards 
appeared  that  Morris  was  not  exclusively  the 
owner  of  bis  moiety. 

On  the  27th  June,  1812,  Morris  gave  a  pow- 
er of  attorney  to  Thomas  Biddle  and  Henry 
Nixon,  to  manage  the  property  for  him. 

In  1815  Williams  died  intestate,  leaving 
Henry  J.  Williams  and  Christine,  the  wife  of 
Thomas  Biddle,  his  heirsat-law. 

In  April,  1816,  Morris  and  the  representa- 
tives of  Williams  executed  a  power  of  attorney 
to  Biddle  and  Nixon,  authorizing  them  to  enter 
into  and  take  possession  of  the  property,  sell  or 
lease  it,  receive  the  money,  execute  deeds,  &c. 

Under  this  power,  they  accordingly  took 
possession  and  exercised  all  manner  of  owner- 
ship over  it. 

A  great  number  of  letters  between  the  parties 
120*]  were  given  in  "evidence,  running  from 
this  time  to  the  year  1822,  relating  to  the  condi- 
tion and  prospects  of  the  property.  One  of  the 
bonds  had  been  paid  out  of  the  proceeds  of  sales, 
and  considerable  payments  made  on  account  of 
another.    The  third  was  wholly  unsatisfied. 

In  1822,  Morris,  residing  in  New  York,  ap- 
plied to  Nixon  for  a  loan,  under  the  circum 
stances  stated  so  particularly  in  the  opinion  of 
the  court  that  it  is  unnecessary  to  mention 
them  here.  Nixon  declined  making  a  loan, 
but  took  from  Morris  a  deed,  absolute  upon 
the  face  of  it,  conveying  the  whole  of  Morris's 
interest  to  Nixon,  and  reciting  that  Nixon  bad 
always  been  interested  in  the  purchase  to  the 
extent  of  three  sixteenths  of  the  whole,  or  three 
eighths  of  Morris's  moiety.  Nixon  then  loaned 
to  Morris  $5,000,  for  which  he  took  his  bond. 

The  deed  also  recited  that  there  had  been  al- 
lowed to  Nixon  for  his  agency,  the  sum  of 
$2,000;  one  half  of  which,  or  $1,000,  had  been 
paid  by  the  representatives  of  Williams,  but 
paid  to  Morris;  and  five  eighths  of  the  other 
$1,000  (or  $625),  were  justly  chargeable  to  Mor- 
ris; thus  bringing  Morris  in  debt  to  him  $1,625, 
which  was  released  in  the  deed.  It  also  con- 
tained other  recitals,  which  are  mentioned  in 
the  opinion  of  the  court. 

In  1886  Morris  filed  a  bill  on  the  equity  side 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  against 
Nixon  and  other  parties,  alleging  that  the  deed 
was  only  a  security  for  the  money  loaned ;  that, 
at  the  time  of  its  execution,  there  was  not,  be- 
tween himself  and  Nixon,  any  contract,  agree- 
ment, understanding,  or  negotiation  for  a  sale; 
that  Nixon  had  furnished  no  account  of  his 
agency;  and  praying  for  an  account  and  gener- 
al relief.  The  parties  all  answered;  and  in 
April,  1841,  the  Circuit  Court,  after  a  hearing, 
dismissed  the  bill  with  costs.  The  complainant 
appealed  to  this  court. 

Mr.  Wood  for  the  appellant. 

Afaum.  Sergeant  and  'WUltanu  for  the  appel- 
.  lees. 

Mr.  Wood  made  the  following  points: 

I.  The  deed  of  the  28th  May,  1822, explained 
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by  the  letter  of  the  defendant,  Nixon,  to  the 
plaintiff,  would  constitute,  per  se,  a  mortgage  of 
the  premises  to  secure  the  loan  for  $5,000. 

II.  The  said  deed  was  designed  by  the  par- 
ties thereto  to  secure  the  said  loan,  and  was  de- 
signed in  substance  to  be  a  mortgage'as-  [*121 
suming  the  shape  of  an  absolute  conveyance, 
only  as  a  more  effectual  security  for  the  loan. 

III.  If  said  Nixon  designed  otherwise,  yet 
the  complainant  was.  led  by  his  conduct,  and 
by  all  the  circumstances,  to  consider  it  a  seciiritv 
for  the  loan,  and  it  ought  to  be  treated  as  such. 

IV.  A  deed,  though  absolute  on  its  face, 
may  be  shown,  by  parol  evidence,  to  be  de- 
signed as  a  security  for  a  loan,  or  a  mortgage, 
and  more  especially  by  written  evidence  fur- 
nished about  the  time  the  deed  was  given,  and 
conducing  to  show  the  same. 

V.  If  it  should  appear  that  said  deed  was 
designed  by  the  parties  to  be  an  absolute 
conveyance  in  fee,  it  ought  to  be  set  aside,  or 
modified  and  converted  into  a  mere  security  for 
said  loan.    Because: 

1.  The  consideration  therein  was  grossly  in- 
adequate. 

2.  There  was  no  negotiation  for  a  sale 
between  the  parties  thereto,  either  personally 
or  through  authorized  agents,  and  no  estimate 
of  value. 

3.  The  plaintiff,  the  grantor  therein,  was 
not  in  a  condition  to  deal  at  arm's  length — be- 
ing much  embarrassed,  in  want  of  money,  and 
ignorant  of  the  condition  of  the  property — the 
grantee  being  a  capitalist,  having  the  property 
under  his  management,  and  fully  acquainted 
with  its  condition  and  value. 

4.  The  grantee  did' not  fulfil  his  duty  as 
steward  and  agent  in  apprizing  the  grantor,  at 
the  time  of  said  conveyance,  of  the  condition 
and  value  of  said  property. 

5.  Undue  influence  was  exercised  by  the 
grantee  upou  the  grantor,  in  pressing  upon  him 
a  sale  to  himself  in  the  condition  in  which  said 
grantor  was  placed,  and  in  the  relative  condi 
tion  in  which  they  stood  at  the  time  to  the 
property  and  to  each  other,  as  lender  and  bor- 
rower, steward  and  principal. 

VI.  Lapse  of  time  is  no  bar  to  the  com- 
plainant's equity  under  the  last-mentioned 
point.    Because: 

1.  Such  &  bar  is  not  set  up  and  relied  upon 
in  pleading. 

2.  The  influence  and  control  of  the  said  gran- 
tee in  said  deed,  over  the  grantor,  and  the  grant- 


or's ignorance  of  the  condition  of  the  property, 
continued  until  a  short  time  before  exhibiting; 
the  bill  of  complaint. 


8.  The  relationship  In  which  the  parties 
stood  to  each  other  *os  steward  and  prin-  [*1S52 
cipal,  lender  and  borrower,  will  prevent  the 
bar  from  applying  in  equity  to  the  relief 
sought  for  by  the  bill. 

VII.  Lapse  of  time  is  not  a  bar  to  the  com- 
plainant's equity,  for  a  full  account  and  relief 
in  regard  to  the  matters  arising,  as  well  before 
as  subsequently  to  the  said  deed.  All  which  he 
is  fully  entitled  to. 

VIII.  The  agreement,  for  a  conveyance 
from  the  complainant  to  Maria  Nixon,  should 
be  modified,  so  as  to  embrace  only  one  eighth  of 
the  plaintiff's  moiety  of  the  premises,  and  she 
should  be  decreed  to  be  entitled  only  to  the  net 
proceeds  of  said  one  eighth  part. 
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Mr  Jnttice  Wayne  delivered  the  opinion  of 
the  court: 

The  complainant,  besides  other  relief  prayed 
for,  asks  the  aid  of  this  court  to  decree  a  deed 
made  by  him  to  Henry  Nixon,  and  which  is 
absolute  on  the  face  of  it.  to  be  a  security  for 
money  advanced  upon  loan,  and  that  he  mav 
be  at  liberty  to  redeem  the  premises  conveyed", 
by  paying  to  Nixon,  or  by  allowing  to  him,  on 
account  of  the  transactions  between  them,  the 
moneys  loaned  to  him  by  Nixon  and  such  as  be 
may  have  advanced  on  account  of  the  real  es- 
tate purchased  by  tbe  complainant  and  the  late 
General  Jonathan  Williams  from  the  Bank  of 
North  America;  for  the  resale  and  improve- 
ment of  which,  the  defendants,  Henry  Nixon 
and  Thomas  3iddle,  were  the  attorneys  and 
■gents  of  the  purchasers. 

The  surviving  family,  however,  of  General 
Williams,  are  in  no  way  interested  in  this  suit. 
Tbe  controversy  is  between  Thomas  Morris  and 
the  representatives  of  Henry  Nixon,  whose 
death  has  occurred  since  the  bill  was  filed. 

Tbe  deed  from  complainant  to  Henry  Nixon 
bears  date  the  38th  May,  1822. 

It  recites  the  purchase  made  by  Williams 
and  Morris;  that  certain  portions  of  it  had  been 
vU  and  conveyed  to  other  persons,  and  that 
parts  bad  been  let  on  ground-rents,  so  that  the 
quantity  remaining  was  about  seventy  acres. 
That  the  sales  and  income  of  the  property  had 
■early  reimbursed  the  purchasers  the  first  pay- 
ment which  they  had  made  of  $20,000;  that 
there  had  been  paid  upon  the  purchase,  out  of 
the  income  and  proceeds  of  sale,  from  time  to 
time,  enough  to  reduce  tbe  sum  due  by  the 
123*]  *purchasers,  to  about  $29,000,  which 
was  a  charge  upon  the  premises,  to  be  borne  by 
the  owners  thereof,  in  proportion  to  their  re- 
spective interests.  It  then  recites,  that  at  the 
time  of  the  execution  of  the  indenture  to  Will- 
iams and  Morris,  Henry  Nixon  was,  and  had 
continued  to  be  interested  with  Morris,  to  the 
extent  of  three  eighth  parts  of  the  moiety,  so  as 
to  entitle  him  to  the  benefits  and  subject  him 
lo  tbe  obligations  of  the  purchase  in  that  pro- 
portion. The  consideration  of  the  deed  is  then 
recited  to  be,  one  half  part,  "  or  thereabouts," 
of  a  debt  due  by  tbe  complainant  to  Thomas 
Biddle  and  John  Wharton,  which  was  origi- 
nally $4,000,  for  the  security  of  which  the  com- 
plainant bad,  with  the  assent  of  Henry  Nixon, 
mortgaged  a  part  of  the  moiety  of  the  original 
purchase;  then  a  debt  claimed  by  Nixon  to  be 
doe  to  him  by  the  complainant  of  $1,625; 
|1,000  of  which  it  is  said  the  complainant  re- 
ceived on  account  of  Nixon's  agency  for  tbe 
moiety  of  the  purchase  belonging  to  Williams, 
and  $625  being  the  proportion  justly  chargea- 
ble to  complainant  for  Dixon's  agency  for  the 
other  moiety.  There  was  a  further  consideration 
amounting  to  $4,600,  being  the  amount  of  two 
■otes  which  had  been  discounted  at  the  Bank 
of  Xorth  America,  for  the  accommodation  of 
the  complainant,  with  Nixon's  indorsement. 

The  circumstances  attending  the  execution 
of  the  deed  are  disclosed  in  the  pleadings  and 
by  other  proofs  in  the  cause. 

The  complainant  resided  in  New  York,  and 
Nixon  lived  in  Philadelphia.  The  former,  be- 
ing in  great  pecuniary  distress,  and  fearing 
greater  within  a  few  days,  unless  he  could 
make  •  loan,  sent  bis  brother,  Henry  Morris, 
Howard!. 


to  Philadelphia,  to  obtain  from  their  brother- 
in-law,  Henry  Nixon,  an  advance  of  $5,000, 
offering,  as  security,  his  interest  in  the  prop- 
erty bought  by  himself  and  General  Williams. 
Nixon  says,  in  his  answer,  that  his  feelings  be- 
ing wrought  upon  by  the  representation,  made 
by  Henry  Morris,  oi  the  urgent  nature  of  his 
brother's  wants,  and  the  destructive  conse- 
quences to  be  apprehended  if  he  could  not  meet 
a  demand  there  was  upon  him,  he  concluded 
to  provide  the  money;  that,  however,  before  he 
finally  agreed  to  do  so  he  told  Henry  Morris  that 
he  must  consult  his  counsel  upon  the  subject. 

After  consulting  counsel,  he  informed  Henry 
Morris  that  he  had  determined  to  deal  with  the 
complainant  upon  no  other  terms  than  an  ab- 
solute sale  and  conveyance  of  all  his  interest. 
•legal  and  equitable,  in  the  premises  [*124 
bought  by  him  and  William;  and  as  there 
would  be  a  full  consideration  without  it,  that 
the  loan  would  create  a  new  debt,  for  which  he 
would  take  a  separate  evidence  or  security; 
that  he  was  advised  by  his  counsel  to  write  out 
in  the  deed  at  large  the  real  consideration,  so 
that  the  truth  of  the  transaction  might  at  all 
times  appear  upon  the  papers,  and  to  take  a 
bond  for  the  loan,  so  that  if  the  purchase 
should  turn  out  well,  he  would  not  be  bound 
to  enforce  the  bond,  but,  in  case  of  misfortune 
to  the  complainant,  he  would  have  evidence  of 
his  right  as  a  creditor,  and,  if  he  should  think 
fit,  might  use  it  for  the  benefit  of  the  complain- 
ant or  his  family.  In  connection,  however, 
with  the  foregoing  statement,  Nixon  declares 
that  in  the  course  of  his  conversation  with  bis 
counsel,  he  was  asked,  whether  the  interest  of 
the  complainant  in  the  property  was  worth  the 
incumbrances  upon  it,  and  what  was  already 
due  by  him  to  Nixon.  To  which  he  repliea, 
as  he  truly  believed,  that  it  would  not  bring 
more;  that  nothing  but  the  peculiarity  of  the 
circumstances  would  induce  him  to  increase 
his  interest,  or  become  a  purchaser  of  it;  and 
that  he  determined,  as  he  had  been  advised  by 
his  counsel,  to  buy  out  the  complainant's  in- 
terest entirely  and  absolutely,  without  any 
trust,  direct  or  indirect,  express  or  implied;  nor 
any  understanding  whatever,  that  the  com- 
plainant or  any  other  person  was  to  have  a 
claim  or  benefit  therefrom,  and  that  he  would 
deal  with  him  on  no  other  terms. 

Henry  Morris  arrived  in  Philadelphia  on  the 
28d  of  May.  His  first  conversation  with  Nixon 
concerning  his  errand  was  on  that  day;  on  the 
24th,  Nixon  consulted  counsel,  informed  Henry 
Morris  of  the  result,  and  on  the  same  da}',  the 
same  counsel  made  a  draft  of  the  deed.  On 
the  same  day,  too,  Nixon  wrote  to  the  com- 
plainant the  following  letter: 

Dear  Morris:  Henry  arrived  here  early 
yesterday  morning.  Having  had  a  conversa- 
tion with  him  on  the  subject  of  a  loan,  I  have 
only  to  say  my  best  exertions  will  be  to  obtain 
this  object,  and  to  enable  me  to  do  which, 
Henry  will  immediately  call  on  you  to  advise 
the  only  mode  that  he  or  I  can  suggest  to 
achieve  it. 

You,  I  am  sure,  will  have  confidence  in  me 
as  to  the  mode  proposed,  which  Henry  will 
communicate ;  and  be  assured  my  sincere  prayers 
will  be,  and  best  exertions  to  promote  this  all- 
important  point.        In  haste,  yours  truly, 

H.  Nixon. 
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125*]  *This  letter  was  written  after  Nixon 
had  consulted  counsel ;  for  he  says  in  his  an- 
swer, after  be  had  done  so,  he  thereupon 
returned  to  Henry  Morris,  and  informed  him 
of  the  determination  he  had  come  to,  of  dealing 
upon  no  other  terms  than  an  absolute  convey- 
ance, without  any  trust,  and  taking  a  bond  for 
the  loan.  And  in  the  letter  it  is  stated,  that 
'•  Henry  will  immediately  call  on  you  to  advise 
you  of  the  only  mode  that  he  or  I  can  suggest 
to  achieve  it." 

The  draft  of  the  deed  being  made  on  the 
34th  May,  it  was  afterwards  engrossed  by 
the  witness  Cash,  and  he  was  sent  with  it 
to  New  York.  He  arrived  there  on  the 
28th,  the  deed  was  signed  by  Morris  and  his 
wife.  Cash  and  Henry  Morris  being  witnesses. 
On  the  same  day,  Cash  left  New  York  on  his 
return  to  Philadelphia.  On  the  following 
morning,  the  29th  May,  as  it  appears  by  a  letter 
of  that  date  from  Nixon  to  the  complainant. 
Henry  Morris  arrived  again  in  Philadelphia. 
He  says  in  his  answer,  that  he  found  Nixon 
resolved  to  do  nothing  in  the  business  unless 
the  conveyance  was  absolute  and  bona  fide,  and 
he  was  therefore  obliged  to  deliver  the  deed 
without  any  promises  of  trust.  And  Nixon 
declares  that  Henry  Morris  delivered  to  him  the 
deed,  and  at  the  same  time  a  bond,  in  the  hand- 
writing of  the  complainant,  for  $5,000. 

It  is  in  proof,  also,  that  when  the  deed  was 
delivered,  there  were  unadjusted  accounts 
growing  out  of  Nixon's  and  Biddle's  agency 
for  the  property.  That  no  account  had  beeu 
furnished  to  the  complainant  since  1816,  except 
an  abstract  of  one  Innes's  account  of  the  exca- 
vation and  sales  of  stone  and  gravel,  sent  to 
him  by  the  defendant,  Henry  J.  Williams,  in 
May,  1819. 

The  recital  in  the  deed  shows  that  the  ac- 
counts were  unascertained,  for  it  speaks  of  the 
$20,000  which  was  first  paid  by  Williams  and 
Morris  on  their  purchase  as  being  nearly  re- 
imbursed, and  that  there  remained  due  on  the 
purchase  about  $29,000. 

Two  years  before  the  deed  was  executed,  the 
complainant  made  an  agreement  with  David 
Walker  and  Henry  Morris,  to  convey  to  them 
in  trust  for  his  sister,  Maria  Nixon,  a  fourth 
part  of  her  moiety,  upon  the  terms  stated  in 
the  agreement,  in  pursuance  of  his  original  in- 
tention when  Williams  and  himself  made  the 
purchase. 

1 26*]  *It  was  urged  in  the  argument,  that 
the  recitals  in  the  deed  relating  to  the  sum  then 
due  upon  the  purchase  of  Morris  and  Williams, 
that  of  Nixon's  interest  in  it,  and  the  debt 
claimed  by  Nixon  to  be  due  to  him  on  account 
of  his  agency,  were  incorrect.  We  shall  not, 
however,  consider  these  objections,  or  those 
which  were  made  against  the  validity  of  the 
deed  on  account  of  inadequacy  of  price,  undue 
influence,  and  surprise. 

Our  object  is  to  dispose  of  this  cose  for  the 
present,  by  assigning  to  the  deed  its  true  char- 
acter in  equity,  under  all  the  circumstances 
attending  its  execution. 

The  charge  against  Nixon  is,  substantially,  a 
fiaudulent  attempt  to  convert  that  into  an  ab- 
solute sale  which  was  originally  meant,  by  him- 
'  self  and  the  complainant,  to  be  a  security  for 
a  loan.  It  is  in  this  view  of  the  case  that  the 
evidence  is  admitted  to  ascertain  the  truth  of 
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the  transaction,  though  the  deed  be  absolute  on 
its  face.  The  transaction  was  begun  by  Morris, 
with  the  request  of  a  loan  from  Nixon,  for 
which  he  offered  a  security  upon  the  property, 
for  the  management  of  which,  Nixon  was  bis 
agent.  It  ended  by  Morris  giving  to  Nixon  a 
deed  for  the  property,  absolute  on  its  face,  and 
also  a  bond  for  a  loan  of  $5,000.  Unless,  then, 
some  proof  has  been  given  to  show  that  they 
truly  bargained  upon  another  footing,  and  that 
the  loan  did  not  form  the  chief  inducentyeni 
for  the  execution  of  the  deed,  and  had  not  been 
treated  by  both  parties  as  a  substantial  part  of 
the  consideration,  though  not  expressed  in  the 
recital,  equity  will  interpret  it  to  be  a  security 
for  money  loaned. 

Is  there  any  such  proof  in  this  case?  None 
that  we  can  see,  even  if  the  defendants  are 
allowed  to  use  as  evidence,  as  they  contend 
they  have  a  right  to  do,  the  answer  of  their  co- 
defendant,  Henry  Morris.  His  account  of  the 
transaction  is,  that  in  an  interview  with  Nixon 
succeeding  that  when  he  made  the  application 
for  a  loan,  and  when  Nixon  declined  lending. 
stating  that  his  own  embarrassments  required 
all  the  funds  he  could  command  ;  that  Nixon 
said,  it  was  very  doubtful  if  the  "Hills  prop- 
erty "  would  more  than  pay  the  claims  upon  it, 
and  he  could  not  consent  to  make  the  loan, 
unless  Morris  would  convey  the  property  to 
him;  and  he  added,  if  the  property  should 
eventually  turn  out  well,  he  would  account  to 
Thomas  Morris  for  it,  and  share  it  with  him. 
And  in  the  third  interview  Nixon  told  him  that 
his  counsel  had  'advised  him  upon  no  [*1 2T 
account  to  let  the  complainant  have  the  money, 
unless  an  absolute  and  bona  fide  conveyance  of 
the  whole  premises  was  made;  that,  upon  re- 
ceiving his  answer,  he  returned  to  New  York, 
and  communicated  the  determination  of  Nixon 
to  his  brother;  and  that,  upon  his  return  to 
Philadelphia,  he  was  obliged  to  deliver  the 
deed  without  any  promises  of  trust,  as  he  found 
Nixon  resolved  to  do  nothing  in  the  business, 
unless  the  conveyance  was  absolute  and  bona 
fide.  He  says,  however,  he  was  satisfied  in  his 
own  mind  that,  if  the  property  turned  out  well, 
Nixon  would  give  a  handsome  share  of  it  to 
the  complainant:  and  that,  in  consequence  of 
this  impression,  he  always  wrote  to  him  as  if 
he  was  still  interested  in  the  successful  result 
of  the  purchase.  We  are  in  no  way.  though, 
influenced  by  the  answer  of  Henry  Morris  in 
coming  to  our  conclusion  as  to  the  character  of 
the  deed.  It  lias  been  introduced  because  it 
was  strongly  urged  to  be  good  evidence  in  lie- 
half  of  the  defendants,  by  their  counsel;  and 
with  the  view  of  showing,  even  though  the  facts 
staled  had  been  proved,  that  they  would  not 
take  the  case  out  of  the  principle  that  a  deed 
absolute  on  the  face  of  it,  for  property,  offered 
to  secure  a  loan  in  a  case  in  which  the  parties 
originally  met  upon  the  footing  of  borrowing 
and  lending,  will  be  considered  a  deed  in  the 
nature  of  a  mortgage,  to  secure  a  loan,  though 
another  consideration  shall  be  in  the  recital  of 
the  deed  than  the  loan,  unless  it  shall  be  proved 
that  the  parties  afterwards  bargained  for  the 
property  independently  of  the  loan ;  or  if  it  shall 
appear  that  the  chief  inducement  of  the  grantor 
in  making  the  deed,  was  to  procure  the  loan ; 
or  that  the  grantee,  after  the  execution  of  the 
conveyance,  treated  the  money  which  he  had 
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advanced  as  a  substantial  part  of  the  consider- 
ation, and  not  as  a  loan.  There  is  no  proof  in 
this  case  that  the  parties  bargained  without  a 
reference  to  an  advance  by  Nixon  of  $ 5,000, 
and  it  does  appear  t  hat  Morris  was  onl  v  induced  ' 
to  make  the  deed  from  the  offer  of  ^Nlxon  to 
sake  the  advance  of  that  sum,  and  that  Nixon 
treated  it  substantially  as  a  part  of  the  consid- 
eration to  be  given  for  the  property,  as  he  took 
a  bond  from  Morris  for  the  amount,  and  says 
i  it  was  only  to  be  contingently  enforced,  for  the 
benefit  of  Morris  or  his  family,  in  the  event  of 
Morris  falling  into  misfortune. 

Courts  of  equity  will  not  permit  so  uncertain 
128*]  a  benefit  as  is  *liere  expressed  to 
weigh  at  all  in  their  consideration  of  cases  like 
this;  for,  if  they  did,  it  might  become  a  con 
trivance  to  give  plausible  coloring  to  an  orig- 
iaally  meditated  fraud,  or  to  one  induced  by 
the  temptation  of  subsequent  gain. 

Bat  besides  the  transaction  itself,  as  it  ap- 
pears in  the  pleadings,  there  were  relations  of 
interest  and  of  agency,  between  Thomas  Mor- 
ris and  Henry  Nixon,  in  respect  to  the  prop- 
erty; and  such  as  grew  out  of  the  embarrass- 
ments of  the  former,  and  also  out  of  his  par- 
ticular condition  to  the  recitals  of  consideration 
in  the  deed,  which  combine  to  raise  a  violent 
presumption  of  a  secret  trust,  and  that  the 
deed  was  meant  to  secure  Nixon's  advances, 
Vans,  and  indorsements  for  Morris. 
_  Nixon  claimed  an  interest  in  the  property,  be- 
tides the  one  fourth  of  the  moiety  which  Morris 
bad  agreed  to  convey  to  Walker  and  Henry  Mor- 
I  rk,  in  trust  for  Mrs.  Nixon.  For  the  former, 
l  Nixon  had  not  such  satisfactory  evidence  as  he 
could  rely  upon.  This  appears  from  his  cor- 
respondence. Morris  was  much  embarrassed; 
ao  one  knew  his  pecuniary  difficulties  better 
than  Nixon  did.  He  remembered,  too,  that 
Morris,  without  consulting  him,  had  offered  to 
nortgage  the  property  to  the  United  States. 
He  feared,  from  the  disclosures  made  by  Henry 
Maris  of  the  pressing  necessity  of  his  brother, 
that  he  might  mortgage  the  property  to  raise 
the  sum  he  then  stood  in  need  of,  to  some  other 
person  if  Nixon  did  not  advance  it;  so  that,  at 
some  other  time,  urged  by  want  of  money  or 
the  demands  of  creditors,  he  might  be  induced 
to  convey  to  others  an  interest  in  the  concern. 
That  new  parties  might  interfere  with  the  man- 
agement of  it,  to  the  injury  of  all  who  were 
originally  interested;  that  the  bank,  by  any 
change  in  the  ownership,  and  the  course  which 
might  be  pursued  in  respect  to  the  property, 
might  not  continue  to  be  so  indulgent  as  it  had 
been,  in  postponing  the  payment  of  the  pur- 
chase money  still  due.  Besides,  sales  of  this 
property  to  individuals  and  purchases  from 
the  city  were  then  anticipated!  the  latter  a 
dow,  but  sure  speculation ;  almost  at  the  price 
cl  the  owners,  from  the  contiguity  of  public 
works,  which  could  not  be  abandoned;  nor 
eoold  they  be  carried  on  without  more  of  the 
property  than  the  city  had  already  bought. 
Add  the  embarrassed  condition  of  Morris;  the 
connection  and  close  intimacy  between  the  par 
not,  their  excited  expectations,  extended  by 
129*]  exaggerated  "representations  to  the  fe- 
males of  the  family,  that  all  concerned  would 
realize  great  pecuniary  advantages  from  the 
property;  the  certain  interest,  also,  of  Mrs. 
Aixcm  a  it,  and  the  certainty  that,  by  keep- 
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ing  it  under  their  own  control,  it  would  be 
managed  in  their  own  way ;  all  these  consider- 
ations were  cogent  inducements  with  Nixon  to 
get  a  lejjal  title  from  Morris,  and  the  moment 
when  Henry  Morris  presented  himself  to  solicit 
a  loan  for  his  brother  was  the  occasion  upon 
which  it  could  certainly  be  obtained. 

But  further,  Morris's  condition,  in  respect  to 
the  consideration  recited  in  the  deed,  was  not 
such  as  to  induce  him  to  wish  to  part  with  the 
property.  Nor  does  Nixon's  assumption  of  the 
particular  debts  of  Morris,  recited  in  it,  bear 
the  aspect  of  a  genuiue  purchase.  It  was  not  a 
present  payment  of  anything;  and.  if  genuine, 
was  the  purchase  of  Morris's  speculation,  by  an 
advance  of  $5,000,  which,  according  to  the 
face  of  the  transaction,  was  to  be  repaid.  And 
may  we  not  say,  when  in  the  same  transaction 
we  have  it  admitted  that  one  of  the  documents 
was  not  meant  by  the  parties  to  be  what  it  pur- 
ports, that  another  of  them  by  this  fact  is  sub- 
jected to  suspicion? 

But  we  have  said,  though  Morris  was  embar- 
rassed, that  he  was  not  pressed  by  any  of  the 
particulars  recited  in  the  deed  as  a  consideration. 

The  purchase  money  remaining  due  to  the 
bank  on  the  property,  the  bank  had  permitted 
to  remain  unpaid,  finding  no  doubt  its  advan- 
tage in  the  interest.  Both  principal  and  inter- 
est were  ultimately  paid,  not  by  Nixon,  but  by 
sales  of  the  property. 

The  debt  due  to  Biddle  and  Wharton  was 
secured  by  a  mortgage  upon  a  part  of  the  prop- 
erty, given  by  Morris  with  Nixon's  consent. 
The  notes  discounted  at  the  bank  for  the 
accomodation  of  Morris  with  Nixon's  indorse- 
ment, hod  been  renewed,  and  were  running  as 
an  accommodation,  to  be  renewed  again  and 
again,  as  they  were  in  fact,  without  any  change 
of  names  to  the  paper,  after  the  deed  was  exe- 
cuted. Nixon  could  not  press  for  the  commis- 
sions claimed  as  agent  of  the  property,  or  did 
not  intend  to  do  so;  for  we  find  him  writing  to 
Morris  on  the  21st  May,  two  days  before  Henry 
Morris  arrived  in  Philadelphia  on  his  errand 
for  the  loan,  and  seven  before  the  deed  was 
executed,  to  make  himself  easy  as  to  commis- 
sions, as  it  had  not  been  his  intention  to  ask  for 
them;  or  acknowledging  he  had  no  right  to 
•do  so,  until  "the  final  closing  of  the  [*130 
accounts,  agreeably  to  the  first  agreement  when 
the  Hills  were  bought." 

Such  was  the  situation  of  Morris,  in  respect 
to  the  debts  named  in  the  deed  as  the  consid- 
eration for  which  an  absolute  title  was  to  pass. 
He  was  an  embarrassed  man,  and  hard  pressed 
at  that  moment  for  $5,000,  and  though  destruc- 
tive consequences  were  to  assail  him  if  he  could 
not  get  it,  is  it  likely  that  Nixon  then  could 
have  been  insensible  to  the  lies  which  had 
united  them,  and  could  have  made  his  distress 
the  means  of  coercing  from  him  an  absolute 
conveyance,  without  a  secret  trust  of  all  that 
be  had  left,  upon  which  he  could  rest  a  hope 
to  raise  himself  a  little  above  his  ruined  for- 
tune? We  cannot  think  so.  If  we  did,  it 
would  be  our  duty  to  give  another  aspect  to 
this  transaction,  from  which  the  defendants 
would  derive  no  benefit. 

If  a  doubt  remained  upon  our  minds  in  re- 
spect to  the  character  which  should  be  given 
to  the  deed,  the  letter  from  Nixon  to  Morris, 
of  the  24th  May,  would  remove  it. 


Digitized  by 


71 

Google 


180 


Supreme  Court  ov  the  United  States. 


184S 


It  mav  be  considered,  either  as  having  been 
intended  by  the  writer  to  put  Morris  at  ease  in 
respect  to  the  conveyance  and  bond  which  were 
required,  or  as  a  letter  calculated  to  mislead 
Morris  in  respect  to  the  use  which  Nixon  would 
make  of  the  conveyance.  The  letter  might  be, 
either  the  artifice  of  the  writer  to  accomplish 
an  unjust  intent,  or  the  language  of  the  letter 
and  manner  of  using  it  might  innocently  mis- 
lead. In  either  event,  if  the  letter  is  such  as  is 
likely  to  mislead  and  from  which  it  can  be 
fairly  implied,  that  it  induced  a  confidence  that 
the  receiver  of  it  would  have  any  benefit  from 
or  interest  in  the  property,  he  was  required  to 
convey  contrary  to  the  terms  of  the  deed,  it 
would  be  fatal  to  it  as  an  absolute  deed. 

Nixon  and  Morris  were  brothers-in-law. 
There  seems  to  have  been  between  them  fra- 
ternal intimacy  and  confidence.  It  appears  to 
have  been  unlimited  in  all  the  relations  of  so- 
cial life  and  of  business.  The  confidence  of 
Morris  was  unwavering,  and  dependent,  from 
the  superior  business  ability  of  Nixon.  Nor 
can  it  be  denied  that  it  was  met  by  him  in  Mor- 
ris's difficulties  by  acts  of  timely  assistance  and 
kindness.  Nixon  had  been  his  agent  in  the 
management  of  the  property  from  1812.  He 
claimed  an  equitable  interest  in  it,  besides 
the  proportion  of  Mrs.  Nixon.  There  were  un- 
ascertained accounts  of  Nixon's  agency  when 
131*]  the  *deed  was  made.  Morris  had  re- 
ceived no  account  since  1816.  except  an  abstract 
of  sales  of  some  stone  and  gravel,  furnished  to 
him  by  one  of  the  defendants  in  1819.  He  did 
not  know  particularly  what  had  been  the  pro- 
ceeds of  the  sales  and  income  of  the  property, 
or  how  they  had  been  applied.  No  examination 
or  estimate  of  the  value  of  the  residue  of  the 
property,  as  it  then  stood,  was  made.  No  com- 
munication had  been  given  by  the  agent  of  the 
effect  of  public  and  private  improvements  upon 
it,  in  respect  to  its  then,  or  prospective  value. 
Nothing  was  said  between  Morris  and  Nixon 
as  to  the  price  that  the  taker  was  to  give  In 
this  situation,  being  greatly  embarrassed,  Mor- 
ris asked  a  loan  from  his  agent.  The  agent 
says:  'I  am  aware  of  your  embarrassment. 
There  are  certain  claims  upon  this  property 
which  you  will  have  to  pay,  and  other  respon- 
sibilities of  yours  for  which  I  am  also  answer- 
able. I  will  provide  the  money  of  which  you 
stand  in  need,  will  take  a  bond  from  you  for 
it,  which  I  am  not  to  enforce  against  you,  un- 
less you  should  fall  into  misfortune,  and  then 
only,  should  I  see  fit  to  do  so,  for  the  benefit  of 
yourself  or  your  family,  if  you  will  give  me  an 
absolute  conveyance  of  the  property.'  The  con- 
veyance is  given,  the  bond  is  taken,  and  now  it 
is  said  the  transaction  was  intended  to  be  an 
absolute  sale,  and  not  a  security  for  a  loan.  We 
do  not  think  that  the  connection  between  the 
bond  and  the  deed  can  be  dismembered.  Nor 
can  we  reconcile  it  with  what  we  believe  would 
have  been  the  ordinary  conduct  of  men  in  like 
circumstances,  to  suppose,  that  an  agent  so 
situated  to  a  principal  and  friend  in  distress, 
could  have  intended,  by  asking  for  an  absolute 
conveyance,  to  use  it  for  any  other  purpose 
than  to  secure  himself  in  the  sum  be  was  about 
to  advance  and  his  other  responsibilities  for  his 
principal.  Morris  was  a  ruined  man.  Nixon  knew 
it,  and  treated  with  him  in  this  instance  as  if 
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the  crisis  had  come  when  creditors  would  no 
longer  be  satisfied  with  postponed  promises.  It 
was  natural  for  Nixon,  nor  was  it  wrong  in  the 
then  state  of  real  property,  and  as  he  was  about 
to  advance  to  his  brother-in-law  $5,000,  to  take 
the  most  efficient  way  to  secure  himself  from 
loss,  and  to  put  it  out  of  the  power  of  Morris 
to  interfere  with  his  security,  by  subsequently 
giving  to  others  an  interest  in  the  property. 
We  find  upon  a  preceding  occasion  when  Morris 
was  pressed,  and  had  offered  to  mortgage  this 
property,  "that  Nixon  suggested  that  it  [*132 
should  be  put  into  his  hands,  with  the  trust  ex- 
pressed of  what  was  intended.  His  object  then 
was.  that  the  original  intention  of  the  purchase 
might  be  carried  out  for  the  benefit  of  all  con- 
cerned. Nixon's  inducement  to  do  so  was  greater 
than  it  had  been  at  that  time.  Mrs.  Nixon's  in- 
terest of  one  fourth  in  the  moiety  of  the  prop- 
erty had  been  in  the  meantime  secured  to  her 
by  her  brother. 

.  We  wijl  now  turn  to  the  letter  of  the  24th 
May  from  Nixon  to  Morris,  to  confirm  the  view 
w,e  have  of  this  transaction.    It  begins, 

"  Dear  Morris:  Henry  arrived  here  early 
yesterday  morning.  Having  had  a  conversation 
with  him  on  the  subject  of  a  loan,  I  have  only 
to  say,  my  best  exertions  will  be  to  obtain  this 
object,  and  to  enable  me  to  do  which,  Henry 
will  immediately  call  upon  you  to  advise  you 
of  the  only  mode  that  he  or  I  can  suggest  to 
achieve  it. 

It  must  be  remembered  that  the  letter  was 
written  on  the  day  that  Nixon  consulted  his 
counsel,  after  the  consultation  bad  been  had. 
The  answer  of  Nixon  shows  this.  He  says, 
that  he  had  concluded  to  provide  the  money, 
but  that  he  must  consult  counsel  before  he 
finally  agreed.  And  then  that  he  thereupon  re- 
turned to  Henry  Morris,  and  informed  him  of 
the  determination  he  had  come  to  of  dealing 
upon  no  other  terms  than  an  absolute  sale  ana 
conveyance,  and  taking  a  bond  for  the  loan. 
When,  then,  Nixon  says  in  the  letter,  "  Henry 
will  immediately  call  upon  you  to  advise  you 
of  the  only  mode  that  he  or  I  can  suggest  to 
achieve  it."  it  is  manifest  that  the  mode  had 
been  a  subject  of  conversation  between  them;  • 
and  as  he  mentions  in  the  letter,  the  loan  in 
connection  with  the  mode,  which  Henry  was  to 
communicate  to  his  brother,  this  contemporary 
letter  must  be  called  on  to  ascertain  what  Nixon 
intended  by  the  mode;  and  more  especially  so, 
as  it  seems  the  contents  of  the  letter  had  not 
been  told  to  Henry  Morris. 

The  mode  was  an  absolute  conveyance  of  the 
property  and  a  bond.  But  there  is,  in  conection 
with  the  mode,  the  declaration  of  an  intention, 
coupled  with  an  ability,  in  consequence  of  the 
mode,  to  achieve  a  loan.  It  would,  then,  be  a 
very  strained  inference,  from  the  words  of  the 
letter,  to  say  that  Nixon  did  not  mean  that 
Morris,  to  whom  he  was  writing,  should  under- 
stand *that  he  meant  a  loan,  to  be  se-  [*133 
cured  by  a  conveyance  of  the  property,  as  well 
as  by  a  bond :  or  that  he  meant,  that  the  loan 
which  he  could  achieve  by  the  mode  was  to  de- 
pend upon  Morris  making  to  him  an  absolute 
sale  of  the  property  for  the  considerations  ex- 
pressed in  the  deed.  If  such  had  been  his  mean- 
ing, it  could  have  been  plainly  said.  Bat  We 
think  there  can  be  no  doubt  concerning  what 
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ibe  writer  of  this  letter  meant  or  the  construc- 
tion which,  in  a  court  of  equity,  should  be  put 
npon  it,  when  we  find  him  saying:  "  You,  I 
am  sure,  will  have  confidence  in  me  as  to  the 
nude  proposed,  which  Henry  will  communi- 
cate: and  be  assured  my  sincere  prayers  will  be 
ind  best  exertions  to  promote  this  all-important 
point."  This  language  indicates  a  sincere  de- 
tire  In  Nixon  at  that  time  to  relieve  the  distress 
of  his  brother-in-law.  That  he  intended  to  so-  j 
licit  his  confidence  as  to  the  mode  proposed,  to  j 
Kcure  himself  from  loss,  without  depriving 
Morris  of  a  participation  in  the  prospective  ao- 
rantages  which  they  had  mutually  indulged  for 
tea  years  in  respect  to  the  property,  and  which, 
ft  cannot  be  denied,  had  in  a  great  degree  been  [ 
excited  by  the  representations  of  Nixon.  In  Mor-  i 
ris's  situation  it  was  a  great  point  gained  for  the 
benefit  of  all  concerned  in  the  property,  that 
the  legal  control  of  it  should  be  taken  from  him 
and  vetted  in  Nixon. 

This  letter  wc  think  a  part  of  the  entire  trans- 
action, and  stamps  its  character  in  a  court  of 
equity.  It  could  only  have  been  intended  to 
pat  Morris  at  ease  in  respect  to  the  absolute 
conveyance  which  Nixon  required;  or  it  was 
denned  to  mislead  and  deceive  Morris,  by  ex- 
preMons  of  sympathy  which  were  not  felt,  and 
■  solicitation  of  confidence  not  deserved.  If 
the  latter,  we  should  feel  bound  to  pronounce 
the  transaction  a  meditated  fraud,  successfully 
accomplished.  We  adopt  the  first  as  most  prob- 
ably and  in  that  view  of  the  case  decree  the 
conveyance  of  the  24th  May,  1822,  to  be  a  deed, 
with  a  secret  trust,  for  the  security  of  moneys 
boned  and  advanced  by  Nixon  to  the  grantor. 
Thu  conclusion  makes  it  unnecessary  for  us  to 
consider  the  effect  of  time  upon  the  rights  in 
controversy. 

We  order  the  decree  of  the  Circuit  Court  to 
he  reversed,  and  that  the  cause  be  remanded, 
with  instructions  to  the  court  to  have  an  ac- 
count taken,  and  that  the  complainant  be  al- 
134*]  lowed  his  *proportion  at  the  rate  of  an 
interest  of  five  eighths  in  a  moiety  of  the  origi- 
nal purchase  of  Morris  and  Williams,  and  that 
the  court  shall  take  such  other  proceedings  in 
the  cause  as  equity  may  require. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel ;  on 
consideration  whereof,  it  is  now  here  consid- 
ered, ordered  and  decreed  by  this  court,  that : 
the  decree  of  the  said  Circuit  Court  in  this 
came  be.  and  the  same  is  hereby  reversed,  witb 
costs;  and  that  this  cause  be,  and  the  same  is 
hereby  remanded  to  the  said  Circuit  Court, 
with  instructions  to  that  court  to  have  an  ac- 
count taken;  and  that  the  complainant  be  al- 
lowed bis  proportion  at  the  rate  of  an  interest 
of  live  eighths  in  a  moiety  of  the  original  pur- 
chase of  Morris  and  Williams,  and  that  the  said 
court  shall  take  such  other  proceedings  in  the 
owe  as  equity  may  require. 


THE  PRESIDENT,  DIRECTORS  and 
COMPANY  OF  THE  BANK  OF  THE 
UNITED  STATES,  and  THE  UNITED 
STATES, 

V. 

JAMES  B.  BEVERLY  and  JANE,  His 
Wife,  WILLIAM  RAMSAY  and  ELIZ- 
ABETH, His  Wikk,  HAMILTON  and 
JAME8  PETER,  heirs  of  David  Peter, 
Deceased,  and  GEORGE  PETER,  Sur- 
viving Executor  of  David  Peter,  De- 
ceased, 

Vliancery — testator's  disposition  of  personal  prop- 
erty to  purposes  ot/iertfutn  debts,  with  creditor's 
consent  e/targes  debts  on  real  property — plead- 
ing judgment — proof  must  be  by  exhibit  of  rec- 
ord—limitations. 

The  case  in  10  Peters,  562.  reviewed  and  confirmed. 

A  fact  tried  and  decided  bya  court  of  competent 
Jurisdiction  cannot  be  contested  again  between  the 
same  parties ;  and  there  is  no  difference  in  this  re- 
spect between  a  verdict  and  judgment  at  common 
law  and  a  decree  of  a  court  of  equity. 

But  an  answer  in  chancery  sotting;  up,  as  a  de- 
fense, the  dismission  of  a  former  bill  filed  by  the 
same  complainants,  is  not  sufficient  unless  the  rec- 
ord be  exhibited. 

A  disposition  by  a  testator  of  his  personal  prop- 
erty to  purposes  other  than  the  payment  of  his 
debts,  with  the  assent  of  creditors,  is  in  itself  a 
charge  on  the  real  estate,  subjecting  it  to  the  pay- 
ment of  the  debts  of  the  estate,  although  no  such 
charge  Is  created  by  the  words  of  the  will. 

*Lapse  of  time  Is  no  defense  where  there  [*13S 
is  an  unexecuted  trust  to  pay  debts,  which  this 
court,  in  18*5,  decided  to  be  unpaid  in  point  of  fact. 

THIS  case  grew  out  of  that  of  Peter  v.  Beverly, 
which  came  before  this  court  in  1836,  on  an 
appeal  from  the  Circuit  Court  of  the  District  of 
Columbia,  in  decreeing  an  injunction  on  the 
proceedings  of  the  then  complainunts,  to  sell  a 
part  of  the  real  estate  of  David  Peter,  deceased. 
A  full  report  of  that  case  will  be  found  in  10 
Peters,  532,  et  seq,,  wherein  all  the  facts  and 
circumstances  attending  it  are  fully  set  forth 
in  the  opinion  of  the  court,  and  do  not  require 
repetition  now.  The  result  of  that  opinion  was 
a  reversal  of  the  decree  below;  a  dissolution  of 
the  injunction;  an  order  that  the  bill  of  the 
complainants  be  dismissed,  and  that  tbe  cause 
be  remanded  to  the  Circuit  Court,  with  direc- 
tions to  carry  the  decree  of  this  court  into  effect. 
This  was  done,  and  the  decree  consummated 
by  a  sale  of  the  property  in  controversy,  which 
consisted  of  those  parts  of  the  real  estate  of 
David  Peter  which  he  had  by  his  will  charged 
with  the  payment  of  his  debts;  but  they  being 
insufficient  for  the  purpose,  the  present  bill 
was  filed  in  order  to  subject  the  residue  of  the 
estate,  not  so  charged  directly  by  the  will,  to 
the  payment  of  the  residue  of  the  debts  of  the 
estate. 

■  In  March,  1886,  the  heirs  or  devisees  of  Da- 
vid Peter  executed  a  deed  toJohnMarbury,  au- 
thorizing him  to  sell  certain  property,  which  he 


Ctted-tt  How..  M7,  148;  19  How.,  280;  12  Wall., 
J»:*Wood.*  M..  200.  4«.  445;  3  Wood.  &  M.,  407, 
«.Ht ;  I  OUT.,  55 ;  3  Cliff.,  530 :  3  Story,  288,  293 ;  2 
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Notb.— As  to  when  debts  and  legacies  are  chargea- 
ble on  the  real  estate  of  tlte  teataior,  see  note  to 
Wright  v.  Denn.10  Wheat.,  201;  aud  note  to  Stump's 
Ex'rs  v.  Ueneale,  1  Pet.,  585. 

As  to  when  statute  of  limitations  and  lapse  of 
time  as  a  defense,  to  applicable  to  trusts,  see  note  to 
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accordingly  did;  the  amount  of  sales  being 
$88,733.82. 

At  a  subsequent  period  of  1886,  the  Bank  of 
the  United  Stales,  in  behalf  of  the  said  bank, 
and  of  the  United  States,  and  of  such  of  the 
creditors  of  the  estate  of  David  Peter  as  should 
come  into  court  and  contribute  to  the  expenses 
of  the  suit,  filed  a  bill  against  George  Peter, 
surviving  executor,  against  the  heirs  or  devisees 
of  David  Peter,  and  against  John  Marbury. 
trustee  as  aforesaid,  stating  that  the  personal 
estate  of  the  said  testator  had  been  applied  to 
the  use  and  benefit  of  the  heirs  by  the  execu- 
tors, in  the  fulfillment  of  the  trust  created  by 
the  will,  and  claimiug  that  the  real  estate  of  the 
said  testator,  or  the  proceeds  thereof,  or  as 
much  as  might  be  necessary,  should  be  applied 
to  pay  whatever  balance  might  remain  due  to 
the  creditors,  after  selling  and  applying  to  that 

fiurpose  the  proceeds  of  the  city  lots  and  the 
and  upon  which  Dulin  lived.  It  prayed,  also, 
an  injunction  against  Marbury,  and  for  other 
and  general  relief. 

130*]  *In  April,  1836,  the  following  agree- 
ment was  made  between  the  counsel  of  the  re- 
spective parties,  aud  filed  in  the  cause: 

AGREEMENT  OF  COUNSEL. 

It  is  agreed  by  the  parties  in  this  cause,  by 
their  counsel,  that  the  Bank  of  the  United 
States  and  George  Peter,  who  claim  to  be  cred- 
itors of  the  estate  of  the  late  David  Peter,  for  a 
balance  of  debt  which  may  remain  to  them 
after  the  application  of  the  trust  estate  provided 
in  the  will  of  the  late  David  Peter  for  the  pay- 
ment of  his  debts,  shall,  if  such  balance  be  es- 
tablished against  the  defendants,  the  heirs  and 
devisees  of  David  Peter,  as  to  so  much  of 
David  Peter's  real  estate  as  is  conveyed  to  John 
Marbury,  by  deed  filed  as  an  exhibit  with  com- 
plainant's bill,  look  to  the  proceeds  of  sales  of 
said  real  estate  so  conveyed  to  the  said  John 
Marbury,  in  lieu  aud  stead  of  the  said  real  es- 
tate itself. 

It  is  further  agreed,  that  as  soon  as  the  pur- 


chase money  of  said  real  estate  shall  become 
payable  and  be  collected  by  said  John  Marbury. 
he  shall  invest  the  same  in  his  own  name,  as 
trustee  in  Pennsylvania  State  stock,  bearing  in- 
terest at  the  rate  of  5  per  cent.,  first  deducting 
therefrom  the  necessary  expenses,  taxes  due  on 
the  said  property,  to  the  day  of  sale,  and  the 
commissioners  provided  for  in  the  said  deed ; 
the  whole  of  the  proceeds  of  the  said  sales., 
after  such  deductions  made,  to  be  subject  to 
the  order  and  decree  of  this  court  in  this  cause 
for  the  disposal  thereof,  whether  the  said  order 
or  decree  be  for  the  payment  of  debts  due  from 
the  said  estate  of  David  Peter  to  the  Bank  of 
the  United  States,  or  to  George  Peter,  or  other 
person,  or  from  the  said  heirs  and  devisees,  or 
either  of  them,  to  the  said  Bank  of  the  United 
States,  or  George  Peter,  or  either  of  them,  on 
account  of  any  portion  of  the  personal  estate  of 
said  David  Peter,  used  or  retained  by  them  sev- 
erally ;  provided,  also,  that  it  is  the  true  intent 
and  meaning  of  this  agreement,  that  the  part, 
portion,  or  Interest  of  each  of  said  heirs  and 
devisees,  should  be  responsible  only  for  so 
much  of  the  claims  and  debts  of  said  heirs  and 
devisees,  to  said  Bank  of  the  United  States,  or 
George  Peter,  as  he  or  she  shall  be  personally 
responsible  for;  and  that  no  one  shall  be  helel 
or  deemed  responsible  for  any  other  than  him 
or  herself. 

It  is  further  agreed,  that  the  Bank  of  the 
United  States,  or  George  Peter,  or  either 
of  them,  by  themselves  or  their  agent,  may 
•stop  or  postpone  the  sale  of  any  [*13T 
portion,  or  the  whole,  of  the  property  adver- 
tised for  the  15th  inst.,  or  any  future  attempted 
sale  of  property  so  conveyed  to  said  John  Mar- 
bury. if  they,  or  either  of  them  should  be  dis- 
satisfied with  the  prices  bid  or  offered  for  said 
property  or  any  portion  thereof;  provided, 
however,  that  all  the  said  property  shall  be  sold 
during  the  present  year,  unless  the  said  bank 
and  George  Peter  consent  to  further  delay. 

It  is  further  agreed,  that  the  three  story  brick 
house  and  lots  appurtenant  in  Washington  city. 


Thomas  v.  Harvie,  10  Wheat.,  146;  and  note  to  Pre- 
vost  v.  Gratz,  6  Wheat.,  481 ;  aud  note  to  Pratt  v. 
Carroll,  8  Crancb ,  47 1 . 

Hat  adjtuUcata  or  cancltutivencmof  judgments. 

Wherever  u  tribunal  has  decided  upon  a  matter 
within  Its  regular  Jurisdiction,  Itsdcelsiou  must  be 
presumed  proper,  and  is  binding  until  reversed  by 
a  superior  tribunal.  It  cannot  be  affected,  nor  can 
the  rights  of  persons  dependent  upon  it  be  im- 
paired, by  uny  collateral  proceeding.  Locke  v.  Hal- 
sey,  16  Pet.,  71 ;  Warburton  v.  Aken.l  McLean,  4<S0: 
French  v.  Lafayette  Ins.  Co.,  5  McLean,  481 ;  Farm- 
er's Loan  &  Trust  Co.  of  New  Vork  v.  MeKinney,  ii 
McLean,  1 ;  Campbell  v.  Strong,  Uompst.,  265. 

Wheroa  cause  lias  been  tried  on  the  merits,  and 
judgment  has  passed  thereupon  for  either  party, 
such  judgment,  while  it  remains  in  force,  must  be 
a  bur  to  any  other  suit  lor  the  same  cause  of  action, 
though  the  decimation  be  so  Imperfectly  drawn 
that  it  would  not  Maud  the  test  of  a  demurrer. 
Hughes  v.  Blake,  1  Mass..  515;  6  Wheat.,  453. 

It  is  equally  and  universally  true  of  all  actions, 
whatsoever  their  subject  mutter,  that  un  allegation 
on  record,  on  which  Issue  has  once  been  taken  and 
found,  is,  between  the  parties  taking  it  and  tbelr 
privies,  conclusive,  according  to  the  Boding  thereof 
so  as  to  estop  the  parties  respectively  from  again 
litigating  that  fact  once  tried  and  found.  Sturdey 
v.  Jiickanrity;  4  Wall.,  174. 

The  rule  applies  equally  to  a  verdict  and  Judg- 
nieut  in  a  court  of  common  law,  and  a  decree  of  a 
court  of  equity.  They  both  stand  on  the  same  foot- 
ing.   Hopkins  v.  Lee.  6  Wheat.,  109. 

If  a  judgincut  is  set  up  in  a  collateral  action, 
against  a  party  who  had  not  opportunity  to  plead 

7tt 


;  to  the  action  in  which  it  was  recovered,  because  no 
notice  was  given  to  him  of  Its  pendency,  it  may  be 

!  avoided  by  proof  of  fraud,  or  it  may  bo  shown  to 
be  void  on  Its  face.    Webster  v.  Reid,  11  How.,  437 ; 

i  Pratt  v.  Northern,  5  Macon,  95. 

<     That  the  validity  of  a  Judgment  may  be  inquired 

!  Into  collaterally,  when  a  want  of  jurisdiction  up- 

Bears  upon  the  record.     Harris  v.  Hardeman,  14 
low.,  334;   Shumway  v.  Stillinan,  6  Wend.,  447; 
Uradway  v.  Heath,  13  Wend.,  407. 
i     The  Judgments  and  decrees  of  the  courts  of  the 
j  United  States  are  binding  until  reversed,  although 
their  jurisdiction  is  not  shown  on  the  record.    AI- 
1  though  courts  of  limited  Jurisdiction,  they  are  not 
technically  inferior  courts.     McCormick  v.  Sulli- 
van t,  10  Wheat.,  192;   Kennedy  v.  Georgia  State 
'  ll'k,  8  How.,  586. 

The  Judgment  of  a  court  of  one  of  the  United 
States  must  receive,  in  the  courts  of  every  othor 
State,  the  same  faith  and  credit  which  is  awarded  it 
i  in  the  State  wherein  it  was  rendered.  Warren 
!  MTg  Co.  v.  AXtnn  Insurance  Co.,  2  Paine,  501;  Green 
v.  Surmlento.  1  Pet.  C.  C,  74;  3  Wash.  C.  C,  17; 
Jacquette  v.  Hugunon,  2  McLean,  12m;  Lincoln  v. 
Tower,  2  McLean,  473. 

A  judgment  or  decree  ot  a  court  of  competent 

jurisdiction,  directly  upon  the  point,  is  conclusive 

between  the  same  parties  or  their  privies,  upon  the 

same  matter  coining  directly  In  question  in  another 

|  court  of  concurrent  Jurisdiction,    Blount  v.  Dar- 

rach,  4  Wash.  C.  C,  659 ;  Gelston  v.  Hoyt,  1  Johns. 

Cb..  5(3;  Simpson  v.  Hart,  1  Johns.  Cb.,  91 ;  Brink- 

erhoff  v.  Marvin,  5  Johns.  Ch.,  335 ;  Hawley  v.  Man- 

I  clus.  7  Johns.  Cb.,  174;  VanWyck  v.  Seward,  1  Ed- 

!  wards,  327 ;  Ingham  v.  Bellows,  8  Vt.,  67S ;  Ktngsland 

Howard  l, 


Digitized  by 


Google 


ISM 


Thb  Bank  of  the  United  States  v.  Beverly  et  al. 


187 


let  forth  in  said  deed  to  John  Marbury,  as  de- 
r«rd  in  trust  for  William  H.  Peter,  shall  be 
•old  jointly  by  the  said  John  Marbury  and  the 
aid  George  Peter.  Sen.,  executor  of  David 
Peter,  and  upon  the  terms  mentioned  in  the 
deed  to  said  John  Marbury ;  and  that  the  pro- 
ceed* of  the  sale  of  the  said  house  and  lots 
appurtenant,  after  deducting  expenses  and 
taxes,  shall,  when  the  same  becomes  due  and  is 
collected,  be  invested  bv  the  said  John  Mar- 
bury and  George  Peter,  in  their  joint  names  as 
trustees,  in  five  per  cent,  stock  of  the  State  of 
Pennsylvania,  to  abide  the  order  of  this  court 
for  the  disposal  of  the  same.  The  said  John 
Marbury  to  charge  no  commission  on  the  pro- 
ceeds of  said  sale,  if  the  court  shall  be  of  opin- 
ion that  the  said  house  and  lots  appurtenant  be 
part  of  the  real  estate  of  David  Peter;  andXhe 
■aid  George  Peter  to  have  no  commission  on 
the  proceeds  thereof,  if  the  court  be  of  opinion 
tost  the  same  is  the  property  of  the  estate  of 
William  H.  Peter,  deceased. 

It  i»  understood  and  agreed,  that  nothing 
herein  contained  is  to  be  taken  to  amount  to  an 
admission  by  the  defendants,  the  said  heirs  and 
devisees,  or  either  of  them,  that  any  debt  is  due 
from  them,  or  either  of  them,  to  the  said  com 
pbinanu  or  the  said  George  Peter;  or  to  pre- 
vent them,  or  either  of  them,  from  having  the 
benefit  of  the  statute  of  limitation,  by  plea  or 
answer,  or  any  other  defense,  legal  or  equita- 
Me,  against  the  enforcement  of  toe  claims  of 
tfce  complainants,  or  George  Peter,  except  that 
the  said  defendants,  the  said  heirs  and  devisees, 
do  hereby  waive  any  exception  to  the  jurisdic- 
tion of  the  court,  as  to  the  personal  estate  in 
Uu»  agreement  mentioned. 

F.  8.  Key.  for  United  States  Bank. 

Jas.  Dcklop,  Solicitor  and  Trustee  for  Geo. 
Peter. 

Johs  Mabburt,  Sol'r  for  heirs,   and  devi- 
sees, and  himself. 
April  12th.  1836. 

138*]  'Afterwards  all  the  defendants  an 
•wered.    George  Peter,  the  executor,  claimed 


to  be  a  creditor  of  the  estate :  Marbury  admitted 
the  execution  of  the  deed  to  him  and  the  sales 
|  under  it;  and  the  devisees,  Beverly  and  others, 
I  pleaded  the  lapse  of  time  and  the  statute  of- 
limitations  as  a  full  and  complete  bar  against 
.  the  claim  of  the  complainants.    They  also  de- 
nied all  knowledge  of  an  arrangement  with  the 
I  Bank  of  Columbia;  required  proof  of  it;  de- 
i  nied  the  authority  of  the  executors  to  cast  any 
!  further  burden  upon  the  real  estate,  than  such 
I  as  would  result  from  a  deficiency   in  the  per- 
\  sonal  estate;  denied  that  the  executors  applied 
|  to  the  bank  for  indulgence:  averred  that  the 
;  negligence  of  the  executors  alone  prevented  the 
,  recovery  of  the  purchase  money  of  the  farm 
i  from  Magruder;  averred  that  the  children  of 
David  Peter  were  minors  at  the  time  of  his 
death,  and  incapable  of  consenting  to  any  ar- 
rangement  whatever   with    the  banks;    that 
Beverly  had  no  knowledge  of,  or  interest  in, 
the  property   until  1819,  when  his  marriage 
took  place;  "that  they  were  never  able  to  ac- 
quire any  information,  and  never  did,  of  the 
complicated  affairs  of  the  estate;  praying  that 
the  decree  of  the  court,  dismissing  a  similai 
bill  in  1827,  may  bo  as  effectual  as  if  formally 
pleaded ;  averring  that  any  agreement  with  the 
bunks  could  affect  nothing  more  than  the  trust 
part  of  the  real  estate;  they  deny  the  authority 
of  the  court  to  decree  a  sale  of  property  situated 
in  Maryland;  aver  that  the  executors  received 
large  sums  of  money  for  which  they  have  ren- 
dered no  account ;  that  no  part  of  the  personal 
estate  came  into  the  possession  of  Beverly  since 
his  marriage;  that  if  any  part  of  it  came  into 
the  possession  of  his  wife  before  her  marriage, 
it  was  very  inconsiderable  indeed ;  and  that  the 
personal  estate  continued  principally  in  the  pos- 
session of  George  Peter,  the  executor,  by  whom 
it  was  used,  wasted,  and  otherwise  disposed  of. 
On   motion  of  the  complainants,  by  their 
i  solicitor,  the  Circuit  Court  ordered  "  That  the 
I  decree  of  the  Supreme  Court,  and  the  bill,  an- 
j  swers.  exhibits,  depositions,  and  proofs  in  the 
!  case  of  Beverly  v.  refer  in  the  said  record,  and 


t  .Spalding,  J  Barb.  Cb.  R.,  311 ;  Monroe  v.  Douglass, 
4  8»ndr.  Ch.  H.,  126:  Steele  v.  Lineberger,  59  Penn. 
St,  308,  JI3 ;  Wanigault  v.  Dean,  1  Bail.  Eq.,  288. 

tot  a  decision  at  m  court  of  law.  on  motion  and 
UMavlt,  U  not  such  a  ret  Judicata  as  will  conclude 
another  court  from  inquiring  into  the  case.  Ar- 
*o  r.  Patterson,  S  Johns.  Oh.  R.,  52  r  Simpson  v. 
Hart,  14  JobiM..  SI. 

How  far  a  Judgment  at  law  is  a  bar  to  a  subse- 
•jyent  <uit  at  law,  or  In  equity,  against  the  party  in 
tow  favor  »uch  judgment  wag  rendered.  Saun- 
•m  v.  Marshall,  4  Hen.  &  Munf.,  456. 

A  person  not  a  party  toa  Judgment,  is  not  bound 
ty  it,  in  law  or  equity,  merely  on  the  ground  that 
•p  *a»  present,  and  cross-examined  the  witnesses. 
Torpin  v.  Thomas,  2  Hen.  ft  Munf.,  139. 

Parties  and  privies  to  a  decree  or  judgment  are 
bound  thereby,  and  cannot  re-discuss  the  same 
■attrr  in  another  suit.  Allin  v.  Hall,  4  A.  K. 
Harsh,  &M ;  McCbord  v.  McCllntook.  6  Lift.,  ant; 
Garner  v.  Strode,  5  IJtt.,  314 ;  Riley  v.  Miami  Ex- 
EJt  Co,  5  Hammond,  333;  Kogers  v.  Coleman, 

In  a  salt  by  ■  purchaser  under  an  execution,  the 
•nnoal  Judgment  cannot  be  controverted.  Starr 
'•Starr,  1  Hammond.  328. 

la-chancery,  a  Judgment  recovered  in  a  court  of 
«»« considered  as  binding  upon  the  real  parties 
">  to  suit,  although  not  the  nominal  parties  on  the 
"wort.   Southgate  v.  Montgomery,  1  Paige,  41. 

Tee  executor  or  administrator  is  bound  by  a 
Jj*fa»ent  In  favor  of,  or  against,  the  decedent,  or 
**pndeceasor  in  administration.  Steele  v.  Line- 
BraM1  Penn-  St-  a°».  313;  Manigault  v.  Deaa,  1 
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A  judgment  for  or  against  the  ancestor  is  com- 
petent evidence  for  or  against  the  heir,  in  actions 
relating  to  the  Inheritance.  Lock  v.  Norbone,  8 
Mod.,  142;  Freemen  on  Judgments,  pec.  188. 

A  judgment  for  or  against  an  executoror admin- 
istrator is  not  conclusive  against  the  heirs  or  dov- 
!  Isecs ;  noris  a  Judgment  against  the  heiror  devisee 
conclusive  against  the  executor  or  administrator. 
i  t)ale  v.  Roosevelt,  1  Paige,  35 ;  McCoy  v.  Nichols.  4 
How.  Miss.,  81;  Vernon  v.  Volk.,2  Hill  Cb.,  257; 
Colllnson  v.  Owens,  8  Gill  &  J.,  4;  Robertson  v. 
Wright,  17  Gratt.,  534 ;  Early  v.  Garland,  13  Gratt., 
l!  Stewart  v.  Montgomery,  23  Penn.  St.,  410;  Dorr 
v.  Stockdale,  19  Iowa,  269 ;  Combs  v.  Tarlton,  2 
Dana,  484. 

A  Judgment  or  verdict  against  the  executor  or 
administrator  is  not  even  competent  evidence 
against  the  heir  or  devisee  of  the  debt,  or  other 
facts  established  thereby.  A  judgment  for  or 
against  the  heir  dors  not  bind  the  devisees,  nor 
conversely.  Kent  v.  Kent,  62  N.  Y.,  580,  and  casts 
cited ;  Robertson  v.  Wright,  17  Gratt.,  534 ;  Loidley 
v.  Kline,  8  West  Va.,  218.  230.  Contra,  Harvey  v. 
Wilde,  L.  H.,  14  Eq.,  438;  S.  C.,3  Moak's  Eng.,  811; 
Compare  Early  v.  Garland,  13  Gratt.,  1 ;  Garnett  v. 
Macon,  6  Call.,  308, 837 ;  Cowart  v.  Williams,  84  Ga., 
167. 

A  Judgment  or  verdict  against  one  Individual 
does  not  estop  him  as  trustee.  Rathbone  v.  Hooney, 
58  N.  Y.,  483. 

But  an  adjudication  against  him  as  trustee  estops 
him  in  respect  to  his  private  right  as  a  cextui  qut 
trust  held  at  the  time  of  the  former  action,  or  ac- 
quired from  persons  then  holding  it.  Corcoran  v. 
Chesapeake,  4c.,  Canal  Co.,  94  U.S.,  4  Otto,  741, 745. 
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on  file  in  the  said  cause,  be  read  and  made  use 
of  in  the  hearing  of  this  cause." 

In  January,  1840,  the  papers  in  the  cause, 
with  the  evidence  already  taken  and  on  file,  were 
referred  to  the  auditor  to.state  an  account  be- 
tween the  parties  upon  the  principles  of  his 
former  report,  and  in  November,  1840,  he  re- 
ported as  follows: 

139*]  "auditor's  report. 

The  Bank  of  the  United 
States  and  Peter, 

v.  J-  In  chancery. 

The  Estate  of  David  Peter 
Deceased. 

The  undersigned  auditor  of  the  Chancery 
Court  for  Washington  County,  District  of 
Columbia,  has  had  the  papers  filed  in  this 
cause  under  examination,  and  now  submits  the 
following  report: 

That  the  claim  of  the  Bank  of  the  United  States 
against  the  estate  of  David  Peter,  with  interest 
to  the  12th  day  of  November,  1840,  and  costs, 
is  $46,119.75:  and  that  the  claim  of  George 
Peter,  per  statement  herewith,  is  $26,607.78. 
That  the  net  proceeds  of  the  sales  of  property 
sold  by  George  Peter,  as  executor,  is  $17,513.66. 
to  which  may  be  added  the  estimated  value  of 
two  thousand  acres  of  land  in  Montgomery 
County,  Maryland,  called  Dulin's  (which  orig- 
inallv  sold  for  a  little  upwards  of  $20,000), 
$7,500;  of  vacant  lots  in  the  city  of  Washing- 
ton, $1,500,  and  $2,873.16  being  the  amount 
awarded  to  the  proprietor  of  Dulin's  farm  by 
the  Chesapeake  and  Ohio  Canal  Company,  for 
damages  done  by  running  said  canal  through 
that  farm,  which  sum  has  never  been  paid  by 
the  executor  of  David  Peter.  These  several 
items,  if  the  property  brings  this  estimated 
value,  will  make  the  sum  of  $29,386.81  for 
trust  estate. 

That  the  sales  made  by  John  Marbury,  under 
an  agreement  made  by  (he  parties  to  this  cause, 
as  per  report  of  sales,  amount  to  $41,731.86, 
but  owing  to  the  non  compliance  with  the 
terms  of  sale,  of  some  of  the  purchasers,  the 
corrected  sales  as  specified  in  Mr.  Marbury's 
account  No.  2,  the  amount  is  reduced  to 
$38,722.32;  the  whole  amount  of  the  payments 
received  by  Mr.  Marbury  up  to  the  20th  April, 
1838,  is  $21,711.16,  from  which  deduct,  for 
expenses,  taxes,  surveying,  auctioneer's  bills, 
and  the  trustee's  commission,  $1,804.76,  leav- 
ing in  the  hands  of  the  trustee,  $19,906.40, 
which  amount,  according  to  his  report,  has 
been  vested  in  the  stock  of  the  State  of  Penn- 
sylvania, bearing  interest  at  5  per  cent,  per 
annum.  The  corrected  sales,  as  above,  amount 
to  $38,722.82,  to  which  may  be  added  as  fol- 
lows: Wm.  Ramsay's  purchase  of  lots,  $2,084, 
and  Wm.  Stewart's,  $501,  which  still  remain 
for  the  trustee  to  dispose  of,  and  if  they  bring 
the  same  at  which  they  were  struck  off  at  to 
Ramsav  and  Stewart,  will  make,  when  added 
140*]  to  the  $38,722.32,  the  »sum  of  $41,- 
307.32  as  gross  sales;  in  addition  to  this  sum, 
there  remains  twenty- four  acres  of  land,  near 
the  city  of  Washington,  bought  at  the  sale  by 
Mr.  Upton,  who  never  complied  with  the  terms 
of  sale,  and  never  has  paid  for,  which  it  is  be- 
lieved will  sell  for  $1,000;  this  will  make  the 
trustee's  sales  amount  to  $42,307.82,  and  taking 
the  expenses,  commissions,  &c,  as  before  men- 
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tioned.  it  will  leave  in  the  hands  of  the  trustee 
the  sum  of  $40,502.66.  That  it  thus  appears 
that  the  sales  of  George  Peter,  acting  under  the 
will  of  David  Peter,  amount,  if  the  sales  shall 
be  equal  to  the  estimate  here  given,  wili  be 
$29,386.81.  and  those  by  Mr.  Marbury. 
$40,502.56.  To  these  sums  are  to  be  added 
the  amount  of  interest  received  on  the  notes 
given  in  payment,  and  the  interest  on  the 
Pennsylvania  stock. 

The  auditor  has  read  and  considered  the 
pleas  of  limitation  put  forth  by  the  answers  of 
the  heirs  of  David  Peter,  and  by  John  Mar- 
bury, Esquire,  as  their  solicitor  in  this  cause, 
and  is  of  opinion  that  it  is  not  available,  under 
the  circumstance  of  this  case,  as  it  respects 
either  of  the  creditors. 

Submitted  by 
i  Joseph:  Forrest,  Auditor. 

I     10th  November,  1840. 
!     In  the  audit  of  the  10th  December.  1833,  the 
executors  are  charged  with  the  following,  be- 
I  ing  for  property  sold  in  the  city  of  Washing- 
ton to  sundry  persons,  viz.:  Shaw  and  Elliot, 
I  lots,  $1,000  ;  J.  Kubn,  $796.86,  and  Francis 
I  Dodge,  $175,  making  in  the  whole  $1,971.86. 
It  is  contended  by  George  Peter,  the  surviving 
executor,  that  he  never  received  this  amount, 
or  any  part  thereof,  but  that  the  same  was  re- 
I  ceivea  by  the  heirs;  as  Major  Peter  gave  deeds 
j  to  the  purchasers,  the  auditor  is  of  opinion  that 
J  it  was  rightfully  charged  in  said  audit.     This 
|  amount  the  executor  can  bring  into  bis  scltle- 
!  ment  with  the  heirs,  but  not  into  a  settlement 
with  the  creditors  of  the  estate. 

Joseph  Forrest,  Auditor. 
10th  December.  1840. 

Whereupon  the  complainants,  by  their  solic- 
itor aforesaid,  filed  the.following  exceptions  to 
the  auditor's  report: 

complainants'  exceptions. 
Because  the  auditor  has  charged  George  Peter, 
surviving  executor,  with  the  purchase  money 
of  the  lots  sold  to  Euhn  and  "Birth,  [*14l 
when  it  was  proved  that  the  same  was  not  re- 
ceived by  him,  but  by  James  B.  Beverly,  or 
was  applied  by  him  to  the  payment  of  debts  of 
the  deceased,  for  which  the  executor  is  not  cred- 
ited. F.  S.  Key,  for  complainant. 

Whereupon  the  said  defendants,  by  their  so- 
licitor aforesaid,  filed  the  following  exceptions 
to  the  auditor  s  said  report,  to  wit: 

defendants'  bill  of  exceptions  to  audit- 
or's report. 
Exceptions  on  the  part  of  the  heirs-at-law  and 
devisees  of  David  Peter,  defendants  in  the 
above  cause,  to  the  report  of  Joseph  Forrest, 
Esq.,  auditor,  made  in  this  cause,  and  filed  the 
day  of  November,  in  the  year  1840.    The 
said  defendants  except  to  the  said  report — 

1.  Because  the  auditor  has  allowed  a  claim 
or  debt  of  $46,119.25,  in  favor  of  the  conplain- 
ants.  the  Bank  of  the  United  States,  against  the 
estate  of  the  said  David  Peter  and  the  defend- 
ants, his  heirs  and  devisees,  without  legal,  com- 
petent, and  proper  evidence  of  the  existence  of 
such  debt,  or  of  any  debt  whatsoever,  due  from 
the  said  David  Peter,  in  bis  lifetime,  and  with 
the  payment  of  which  these  defendants  ought 
to  be  charged  in  this  suit. 

2.  Because,  in  stating  the  said  pretended  debt 
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or  account,  between  the  complainants  and  the 
aid  defendants,  the  heirs  and  devisees  of  the 
•aid  Dsvid  Peter,  the  auditor  has  allowed  com- 
pound interest,  and  thus,  unjustly,  illegally, 
tad  oppressively  increased  the  said  pretended 
debt. 

3.  Because,  if  any  such  debt  was  due  from 
the  uid  David  Peter  in  bis  lifetime,  and  at  the 
time  of  his  death,  which  happened  in  the  year 
1812.  the  recovery  of  the  same  against  these  de- 
fendants, as  the  heirs  and  devisees  of  the  said 
David  Peter,  in  consideration  of  any  real  estate 
descended  from,  or  devised  by  the  said  David, 
to  these  defendants,  was  barred  by  lapse  of  time 
■ad  the  provisions  of  the  act  of  limitations;  and 
although  these  defendants,  in  their  answer  to 
the  bill  of  complaint,  and  at  the  hearing  before 
the  auditor,  insisted  on  the  lapse  of  time  and 
the  provisions  of  the  act  of  limitations,  in  bar 
of  the  said  debt  or  demand  of  the  complainants, 
the  auditor  rejected  their  said  defense,  and  al- 
lowed the  said  debt  or  demand. 

t  Because  George  Peter,  the  surviving  exec- 
utor of  David  Peter,  and  one  of  the  defend- 
143*]  ants  to  the  said  bill  of  complaint,  'hav- 
ing elected  to  come  in  and  contribute,  with  the 
complainauts,  to  the  expenses  of  this  suit,  filed 
•a  account  as  a  creditor  of  the  estate  of  the 
uid  David  Peter,  amounting  to  the  sum  of 
*38.«07.78,  which  said  sum  of  $26,607.78,  the 
aodjtor  has  allowed  as  a  just  and  proper  charge 
against  the  estate  of  the  said  David  Peter,  and 
for  the  payment  of  which,  the  real  estate,  de- 
vised by  the  said  David  to  these  defendants, 
ought  to  be  sold.  Whereas,  these  defendants 
•y  that  there  is  no  evidence  in  the  cause  to 
prove  the  same,  or  any  part  thereof,  to  have 
existed  as  a  debt  against  the  said  David  Peter 
in  his  lifetime,  or  to  authorize  a  decree  for  the 
tale  of  the  real  estate  devised  to  these  defend- 
ants, by  the  said  David,  for  the  payment  of  the 
same. 

5.  Because  each  and  every  one  of  the  items 
of  charge  contained  in  the  account  of  the  said 
George  Peter,  so  allowed  by  the  auditor,  was  of 
more  than  three  years'  standing  before  the  filing 
"f  the  said  account,  by  the  said  George  Peter, 
with  the  auditor,  and  before  the  filing  of  the 
bill  of  complaint  in  this  cause  by  the  Bank 
of  the  United  States,  against  these  defendants 
and  the  said  George  Peter,  and  was,  at  the  time 
"f  the  filing  of  the  said  bill  of  complaint, barred 
hj  lapse  of  time  and  the  provisions  of  the  act 
■/  limitations;  and  these  defendants,  at  the 
hearing  before  the  auditor,  and  before  the  mak- 
ing of  his  said  report,  as  appears  by  the  said 
report,  insisted  on  the  lapse  of  time,  and  the 
provisions  of  the  act  of  limitations,  as  a  bar  to 
the  claim  of  the  said  George  Peter;  notwith- 
landing  which,  the  auditor  allowed  the  same. 

4.  Because  the  report  of  the  auditor  and  the 
account  accompanying  the  same,  are  not  in 
pursuance  of  the  order  of  reference  to  the  au- 
ditor, but  relate  to  claims  and  accounts  not  em- 
braced in  such  reference. 

T.  Because  the  said  report,  accounts  and 
Batements,  accompanying  the  same,  are  un- 
■jpported  by  legal  and  competent  evidence  in 
•he  cause,  and  therefore  ought  to  be  set  aside. 

8.  Because  the  sum  allowed  by  George  Peter, 
as  surviving  executor  of  David  Peter,  by  the 
auditor,  fa  for  a  general  balance  on  the  settle- 
ment of  the  executor's  account,  as  is  alleged, 
How  aid  1. 


for  that  amount  overpaid  the  proceeds  of  the 
estats  which  came  to  the  hands  of  the  execu- 
tors, to  be  administered:  and  the  defend- 
ants, as  heirs  and  devisees  of  the  real  estate  of 
the  said  David  Peter,  *are  not  chargeii-[*143 
ble  by  the  executors,  or  the  survivor  of  them, 
with  the  payment  of  such  balance. 

John  Marbtjut, 
Solicitor  for  the  heirs  and  devisees  of  David 
Peter. 

On  the  31st  of  January,  1841,  the  cause  came 
on  for  hearing  on  the  exceptions  to' the  audit- 
or's report,  and  the  bill,  answers  and  exhibits, 
depositions  and  proofs  and  general  replication ; 
when  the  court  decreed  that  the  exceptions  to 
the  auditor's  report,  made  by  complainants,  be 
overruled,  and  the  exceptions  of  defendants  to 
the  auditor's  report  be  confirmed;  and  that  the 
bill  of  the  complainants  be  dismissed  with 
costs. 

From  that  decree  the  complainants  appealed 
to  this  court. 

Messrs.  J  one*  and  Sergeant  for  the  appel- 
lants. 

Messrs.  Cox  and  Jtemrdy  Johnson  for  the  ap- 
pellees. 

The  counsel  for  the  appellants  made  the  fol- 
lowing points:    That  the  court  erred — 

1.'  In  overruling  the  exception  of  complain- 
ants. 

2.  In  confirming  the  exceptions  of  defend- 
ants, the  claims  of  the  bank  and  of  George  Pe- 
ter being  sustained  in  the  record  by  the  proof 
as  reported  by  the  auditor. 

3.  In  dismissing  the  bill. 

Because:  1.  The  bill  filed  in  1827,  and  the 
proceedings  thereon,  were  no  bar  to  the  relief 
now  sought. 

2.  Lapse  of  time  and  the  statute  of  limita- 
tions could  not,  under  the  circumstances  of  the 
case,  operate  as  a  bar. 

3.  Under  the  arrangement  made  between  the 
bnuks  and  the  executors  for  the  benefit  of  the 
heirs,  and  according  to  the  provisions  of  the 
will,  the  personal  estate  might  properly  be  ap 
plied  to  the  maintenance  of  the  heirs. 

4.  If  so  applied  (as  it  was)  the  real  estate  was 
liable  to  the  debts,  whether  specifically  so  di 
reeled  by  the  will  or  not. 

5.  On  that  part  of  the  real  estate  specifically 
directed  to  be  sold  for  the  payment  of  the  debts 
appearing  to  be  insufficient,  the  rest  of  the  real 
estate  was  liable;  and  it  was  not  necessary,  in 
such  case,  to  wait  till  an  actual  sale  ascertained 
the  extent  of  the  insufficiency. 

6.  All  these  grounds  were  maintained  in  the 
opinion  of  this  court  in  the  former  case  between 
these  parties. 

In  that  case  the  court  determined  that  the 
real  estate  specifically 'directed  to  be  [*14*4 
sold  to  pay  debts,  was  liable  to  be  sold  for  tbat 
purpose. 

This  bill  avers  the  insufficiency  of  that  part  of 
the  real  estate  (it  having  been  sold)  to  pay  the 
i  debts;  which  is  not  denied  in  the  answer.    And 
J  the  appellants  contend  that,  under  the  will  and 
by  the  laws  of  Maryland,  the  residue  of  the  real 
estate  is  liable  to  the  extent  of  the  insufficiency. 
Mr.  Jones  argued  that  the  Act  of  Maryland 
of  1785  gave  to  simple  contract  creditors  the 
same  remedy  against  heirs  as  specialty  credit- 
ors.   The  heirs  and  devisees  in  this  case  con- 
sumed the  personal  fund,  and  the  testator  in- 
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tended  it  should  be  so.  He  bad,  in  effect,  alien- 
ated his  personal  estate  from  the  payment  of  his 
debts.  Where  the  legatees  have  a  lien,  they 
must  resort  to  it,  (1  P.  W.,  679;  2  Powell  on 
Devises,  654.)  The  executor  can  come  in  as  a 
creditor.  (3  P.  W.,  308;  3  Gill  &  Johnson, 
324;  6  Oil)  &  Johnson.  4.)  The  plea  of  limita- 
tions cannot  avail,  because  the  will  creates  a 
trust  to  pay  debts  which  consists  mainly  in  a 
charge  upon  the  real  estate.  The  form  of  mak- 
ing the  trust  is  not  material.  Tf  there  is  a  charge 
upon  the  land  and  no  trustee,  the  court  will  ap- 
point one!    (13  No.  of  Law  Library,  page  10.) 

}fr.  Coze,  contra. 

The  proceeding  is  exclusively  upon  the  statute 
of  Maryland  of  1785,  and  not  upon  that  of 
George  II.,  making  real  estate  subject  to  exe- 
cution. But  the  debt  must  be  in  existence  at 
the  death  of  the  testator,  and  the  executor's 
claim,  here,  has  arisen  since.  (See  1  Harris  & 
Johnson,  469:  2  Bland's  Chancery,  327.)    In 

1  Harris  &  Gill,  504.  the  petition  was  dismissed 
because  it  did  not  aver  a  deficiency  of  personal 
assets.  The  Court  of  Appeals  reversed  this, 
but  only  upon  the  ground  that  the  deficiency 
might  have  been  proved.  But  here  it  is  nei- 
ther averred  nor  proved.  (See  1  Bland.  415;  2 
Bland,  250,  472;  4  Gill  &  Johnson.  296.)  In 
8  Peters,  144,  the  court  consider  this  Act  of 
1785  as  an  enlargement  of  chancery  powers, 
and  hay  that  the  real  estate  is  to  be  sold  only 
when  there  are  no  personal  assets.  This  claim 
was  not  against  the  testator;  he  died  in  1812, 
and  the  Bank  of  the  United  States  was  not 
chartered  until  1816.  If  it  be  by  assignment, 
none  is  shown.  If  a  guardian  to  the  infants 
had  been  appointed,  he  could  not  have  touched 
the  real  estate.  How,  then,  can  the  executor 
145*]  *lnvolve  it?  (Law  Reporter  of  March, 
1840,  page  1.)  As  to  limitations,  there  is  only 
a  general  replication  filed,  and  no  special  mat- 
ter set  forth  in  avoidance  of  the  plea.  The 
argument  on  the  other  side  cannot  therefore 
come  in.  6  Peters,  64,  says,  "  where  the 
statute  is  pleaded,  replication  or  amended  bill 
must  set  forth  the  facts  to  take  it  out  of  the 
statute."  (As  to  the  effect  of  limitations.  1 
Bland,  91,  470;  2  Bland,  368;  8  Peters.  538;  3 
Cond.  Ch.  Rep.,  155;  4  Harris  &Gill,  126,  270; 

2  Gill  &  Johns..  491.  As  to  a  trust  reviving 
a  debt  barred  by  statute,  1  Russell  &  Mylne, 
255,  or  4  Cond.  Ch.  Rep.,  413.)  The  bill  does 
not  aver  a  trust :  and  if  there  be  one,  who  is 
the  trustee?  If  it  is  the  executor,  the  bill 
ought  to  have  been  against  him  alone.  (2 
Johnson's  Ch.  Rep.,  614,  628,  and  authorities 
there  cited.) 

Mr.  R.  Johnson,  same  side,  examined, 

1.  Whether  the  case  as  presented  by  the  bill 
could  be  sustained,  supposing  the  creditors  to 
be  the  creditors  of  the  testator  at  his  death. 

2.  Whether  they  were  in  fact  such  creditors. 

3.  Whether  the  answer  and  proof  did  not 
meet  the  averments  of  the  bill. 

4.  Whether  the  complainants  could  come 
upon  the  real  estate  either  upon  the  ground  of 
an  assigned  claim  to  the  bank,  or  that  the  execu- 
tor had  overpaid. 

1.  The  complainants  can  succeed  only  upon 
one  of  two  grounds — upon  the  Act  of  1785,  or 
that  there  was  a  general  trust  created.  It  is 
settled  in  Maryland,  that  under  the  Act  of  1785 
there  must  be  an  averment  and  proof  of  a  de- 
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flciency  of  personal  assets.  (1  Harris  &  Gill, 
504.)  But  here  tlje  bill  says  there  was  a  large 
personal  estate.  As  to  a  general  trust — how 
can  that  be,  when  there  is  a  particular  part  of 
the  estate  devised  to  pay  debts,  if  necessary  ? 
Testator  died  in  1812,  and  bill  filed  in  1836;  In 
the  meantime  the  debt  has  accumulated,  by- 
interest,  to  $46,000;  the  executor  is  a  creditor 
to  $26,000,  making  $72,000.  The  trust  prop- 
erty is  estimated  at  $29,000;  the  personal  es- 
tate, which  the  testator  thought  might  be  in- 
sufficient, all  gone,  and  the  general  estate  is  to 
make  up  $48,000.  The  whole  estate  will  not 
pay  the  debt. 

2.  Tbey  were  not  creditors  of  the  original 
estate.  The  executor's  account  begins  in  1813, 
after  testator's  death,  and  the  "other  [*146 
creditors  claim  by  assignment;  but  none  is 
shown.  (See  7  Harris  &  Johns.,  134;  4  Gill  & 
Johns.,  803;  6  Gill  &  Johns.,  4.) 

,  3.  Answers  rely  upon  limitations  and  lapse 
of  time.  '  Morrison  v.  Bell  (1  Peters)  decided 
that  the  court  would  not  try  to  get  out  of  the 
statute,  and  in  Qray  et  al.  (1  Harris  &  Gill), 
adopts  the  same  principle.  Can  the  creation 
of  a  trust  upon  a  part  of  the  estate  prevent  the 
statute  from  protecting  the  rest?  Did  not  the 
testator  intend  that  his  debts  should  be  soon 
paid,  and  the  residue  of  bis  estate  go  to  his 
children,  free  from  debt?  Between  the  oettux 
que  trust  and  the  trustee,  the  statute  stops;  but 
if  other  parties  are  brought  in,  it  is  different. 
If  it  is  the  law  which  makes  this  property  re- 
sponsible, then  it  is  not  the  intention  of  the 
testator;  and  if  so,  there  was  no  tnist.  and  the 
statute  must  run.  (2  Story's  Equity,  735,  note; 
2  Sch.  &  Lef.,  630.) 

4.  The  dismissal  of  a  former  bill  is  a  bar  to 
this.  (2  Story's  Equity,  740;  Cooper's  Plead- 
ing, 269-271 ;  Mitford,  237.) 

Mr.  Sergeant,  in  reply,  for  appellants: 

The  hardship  of  this  case  is  not  on  the  side 
of  the  defendants ;  it  is  one  of  obstinate  ingenu- 
ity on  their  side.  Debt  has  never  been  paid, 
and  children  have  had  the  benefit  of  the  per- 
sonal estate.  No  mismanagement  of  the  fund 
anywhere.  The  creditors  are  worse  off  than 
the  family.  The  Bank  of  Columbia  broke 
long  ago;  if  it  had  exacted  its  debt  immedi- 
ately, it  would  have  been  called  a  Shylock. 
The  respondents  are  residuary  devisees;  the 
testator  first  provides  for  his  wife  and  then  for 
his  debts,  and  the  will  is  the  law  of  the  case. 
(Mr.  8.  here  gave  a  history  of  the  case.)  The 
bill  does  not  profess  to  be  under  the  Act  of 
1785.  There  was  a  special  agreement  of  coun- 
sel, in  which  the  defendants  waived  any  obi«;- 
tion  to  the  jurisdiction  of  the  court,  &c. ;  they 
cannot  now  deny  that  the  debt  was  due  by  the 
testator.  We  were  entitled  to  the  real,  in  aid 
of  the  personal,  in  1813,  and  are  so  still.  A 
devise  of  a  part  of  the  land  to  pay  debts  does 
not  exempt  the  rest.  Whoever  takes  the  land 
takes  it  as  a  trustee.  Jones  v.  Scott  (1  Russell 
&  Mylne)  says,  that  the  intention  of  a  testator 
to  make  a  trust  prevents  the  statute  from  run- 
ning. (Sec  2  8tory's  Equity,  787,  741.)  The 
question  in  the  case  is,  whether  the  executor 
shall  be  ruined,  and  the  legatees  *get  [*14:7 
the  land  for  nothing.  The  family  all  concurred 
in  what  was  done:  the  heirs  and  devisees  had 
as  much  right  as  we  had  to  go  into  chancery 
and  have  the  estate  settled  up.    As  to  the 
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former  suh  being  a  bar,  the  record  does  not 
show  anything  bat  the  answer,  or  -whether  it 
was  dismissed  "  without  prejudice." 

Mr.  Justice  Baldwin  delivered  the  opinion 
of  the  court: 

A  nummary-  of  the  points  decided,  and  prin- 
ciples settled  in  the  former  case  between  these 
parties,  will  save  much  time  in  the  investiga- 
tion of  those  which  are  involved  in  this. 

After  taking  a  condensed  view  of  the  will  of 
David  Peter,  the  court  declare  that  he  hod  un- 
questionable right,  so  far  as  respected'  his 
children,  to  charge  the  payment  of  his  debts 
upon  any  part  of  his  estate  he  might  think 
proper,  and  that  none  but  a  creditor  could  con- 
ed his  will  in  that  respect:  that  he  had  consti- 
tuted his  widow  the  trustee  of  the  proceeds  of 
all  bis  estate,  for  the  maintenance  and  educa- 
tion of  his  children;  and  invested  her  with  un- 
wanted discretion  in  this  respect,  so  far  as  the 
proceeds  of  his  estate  would  go.  Whereby  the 
tomving  executor  is  not  accountable  for  any- 
thing so  applied  by- her,  even  if  she  would  be 
chargeable  with  a  devastavit,  and  that  the  pro- 
ceed) of  all  his  estate  being  thus  vested  in  the 
widow,  would  render  it  necessary,  independ- 
ent of  any  express  direction  in  the  will,  that 
recourse  be  had  to  the  real  estate  for  the  pay- 
Beat  of  the  debts.  (10  Peters,  662, 568.)  The 
court  then  decide,  that  the  surviving  executor 
had  power  to  sell,  and  that  it  was  impossible 
to  draw  any  other  conclusion  than  that  it  was 
the  intention  of  the  testator  that  the  Bale  should 
be  w  nude.  (10  Peters,  566.)  On  the  inquiry 
whether  there  is  any  subsisting  debt  due  from 
the  estate  of  David  Peter  to  the  banks,  the 
court  say,  there  is  no  pretense  that  they  have 
been  paid  in  fact,  and  if  not,  the  trust  remains 
unexecuted,  and  the  land  still  remains  charged 
with  it.  If  the  executors  have  paid  the  banks, 
<r  the  banks  have  accepted  their  notes  in  pay 
■eat  of  the  notes  of  the  testator,  the  only  ef- 
fect is  that  the  executors  became  the  creditors 
iuead  of  the  banks,  and  may  resort  to  the 
tra*  fund  to  satisfy  the  debt.  But  the  court 
aWossy,  that  under  the  circumstances  of  the 
case  there  is  no  ground  for  considering  the  debt 
of  the  banks  to  be  extinguished,  and  they  then 
proceed  to  state  the  result  of  their  consideration 
to  he  this: 

148*]  •That  the  will  created  a  power  coup- 
led with  an  interest  that  survives  ;  that  the 
•arriving  executor  is  the  person  authorized  to 
execute  that  power  and  fulfil  that  trust;  that 
the  debt  due  the  banks  has  not  been  extin- 
pasbed,  or  the  estate  in  any  way  discharged 
tram  the  payment.  That  the  executors  are 
sot  chargeable  with  negligence  or  such  misap- 
plication of  the  personal  estate  as  to  make  them 
'eapoosible  for  the  payment  of  these  debts; 
ana  that  from  the  auditor's  report  on  the  ac- 
curate of  the  executors,  exhibited  to,  and 
avowed  by  him,  there  has  at  all  times  been, 
and  now  is,  a  considerable  balance  in  favor  of 
■he  executors  against  the  estate.  The  court 
>**n  refer  to  the  exceptions  taken  to  the 
•oditor's  report,  and  declare  them  to  have  been 
P»perhr  overruled  by  the  court  below,  and 
pweeea  to  render  their  decree  as  before  re- 
tend  to.    (10  Peters.  569,  570.) 

8o  hi,  then,  aa  related  to  the  construction 
*f  the  will,  the  disposition  of  the  personal 
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property,  the  charge  of  existing  debts  on  the 
real  estate,  the  power  of  the  executor,  the  ex- 
istence of  a  trust,  and  their  duty  to  execute  it 
by  a  sale  of  the  property  charged  by  the  will, 
the  decision  of  the  court  has  settled  the  rules 
and  principles  on  which  the  present  contro- 
versy must  be  determined  if  they  are  applica- 
ble; it  was  made  on  great  consideration, 
founded  on  authority. and  nothing  which  has 
been  urged  in  the  argument  of  this  case  has 
caused  us  to  entertain  the  least  doubt  of  its 
entire  conformity  to  the  well  established  law 
of  equity.  So  far  as  the  evidence  and  facts  of 
that  case  were  considered  and  adjudicated,  the 
decree  of  this  court  is  final  and  conclusive;  the 
parties  and  the  subjects  of  controversy  between 
them  were  the  same  as  are  now  before  us;  neg- 
ligence and  misapplication  of  assets  were 
charged  on  the  executors,  the  existence  of 
debts  to  them  or  the  banks  was  denied  by  the 
then  complainants,  and  now  defendants,  and 
both  facts  adjudged  and  decided  adversely  to 
them;  and  the  auditor's  report  was  confirmed, 
whereby  every  fact  it  contained  became  estab- 
lished and  binding  on  the  parties  in  any  future 
controversy,  as  to  any  matter  thus  adjudicated. 
In  Hop/tint  v.  Lee,  this  court  state  the  settled 
law  of  all  courts  to  be,  that,  as  a  general  rule, 
a  fact  which  has  been  directly  tried  and  de- 
cided by  a  court  of  competent  jurisdiction, 
cannot  be  contested  again  "between  the  same 
parties  in  the  same  or  any  other  court.  Hence 
a  verdict  and  judgment  of  a  court  of  record,  or  a 
•decree  in  chancery,  although  not  bind-  [*149 
ing  on  strangers,  puts  an  end  to  all  further  con- 
troversy concerning  the  points  thus  decided  be- 
tween the  parties  to  such  suit.  In  this,  there 
is,  and  ought  to  be,  no  difference  between  a 
verdict  and  judgment  in  a  court  of  common 
law  and  a  decree  of  a  court  of  equity.  They 
both  stand  on  the  same  footing.  (0  Wheat., 
118,  114;  8.  P.,  1  Wheat.,  355;  13  Peters,  492.) 
Whatever,  therefore,  our  opinion  might  now 
be  as  to  the  facts  adjudicated  in  the  former 
case,  the  judicial  power  is  incompetent  to  re- 
vise the  evidence  on  which  the  decree  was 
rendered,  on  any  ground  now  set  up  in  the 
answer  of  the  defendants,  or  apparent  on  the 
present  record,  and  they  must  be  taken  to  be 
beyond  all  controversy  in  this  or  any  future 
case  between  the  parties.  Before  proceeding 
to  consider  the  questions  appropriate  to  this 
cause,  a  reference  to  the  case  of  Femoiek  v. 
Chapman  (9  Peters,  4»6)  will  be  useful,  in 
order  to  ascertain  what  principles  were  there 
laid  down  and  are  applicable  to  the  present 
controversy.  Adopting  the  general  rule  that 
the  personal  estate  of  a  testator  shall  in  all  cases 
be  primarily  applied  to  the  discharge  of  his 
personal  debts  or  general  legacies,  unless  he  by 
express  words  or  manifest  intention  exempt  it, 
the  court  thus  qualify  the  rule;  where  the  tes- 
tator's intention  clearly  appears  that  a  legacv 
shall  be  paid  at  all  events,  the  real  estate  is 
made  liable  on  a  deficiency  of  personal  assets. 
So  where  without  any  assistance  from  the  will, 
the  nature  of  the  thing  to  be  done  may  clearly 
show  the  intention  to  charge  the  real  estate 
with  a  debt;  as,  where  the  thing  to  be  done 
cannot  be  partially  performed  by  the  executor, 
without  defeating  the  instruction  which  directs 
it,  and  the  thing  itself.  On  this  principle  the 
court  holds  that  the  manumission  of  slaves 
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Eursuant  to  the  directions  of  a  will  under  the 
iw  of  Maryland  (which  is  the  law  of  the  east- 
ern part  oi  this  district)  operates  as  a  specific 
legacy  to  the  slaves,  and  to  charge  the  real 
estate  with  the  payment  of  the  debts  of  the 
testator,  even  though  he  may  have,  at  the  time 
of  his  death,  no  other  personal  property  than 
slaves.  (0  Peters,  471,  478.)  That  the  cred- 
itor may  be  carried  into  a  court  of  equity, 
or  voluntarily  resort  to  it  to  obtain  his  debt, 
either  from  the  lands  or  the  personalty,  when 
the  testator  leaves  it  doubtful  from  what  fund 
his  debts  are  to  be  paid;  that  lands  devised  for 
the  payment  of  debts,  or  which  have  become 
chargeable  by  implication,  constitute  a  fund 
ISO*]  for  the  payment  of  debts,  and  an 
ample  and  plain  remedy  is  admitted  to  exist  in 
the  law  of  Maryland,  so  to  apply  them. 

"  The  will  is  the  executor's  law,  and  he  is  no 
more  than  the  testator's  represei.tative  in  all 
things  lawful  in  the  will.    A  special  legacy  of 
all  the  personal  property  is  a  law  to  him;"  if 
there  is  an  insufficiency  of  "  personal  assets  to 
pay  debts,  it  is  the  executor's  duty  to  file  a  bill 
against  the  creditors  and  all  interested  in  the 
estate;"  "  praying  that  the  lands  may  be  made 
liable  to  the  payment  of  debts,  that  equity  may 
be  done  to  all  concerned,  according  to  the  law 
of  equity."    (9  Peters,  474,  475.)    When  he  Is 
charged  with  the  sale  of  the  testator's  lands 
for  the  payment  of  debts,  it  is  his  duty  to  exe- 
cute the  whole  of  the  testator's  will,  and  in 
such  a  case  the  creditors  have  as  good  a  right 
to  look  to  the  land  through  him  for  the  pay- 
ment of  their  debts,  as  they  have  to  look  to 
the  goods  and  chattels  through  him  (9  Peters, 
477);  and  they  must  pursue  their  claims  in 
equity,  or  according  to  the  statutes  of  Mary- 
land subjecting  real  estate  to  the  payment  of 
debts,   to  make  their  debts  out  of  the  land. 
(9  Peters,  481,  482.)     These  statutes  are  the 
4  Geo.  II.  adopted  in  Maryland,  and  the  Act 
of  1785  (ch.  72,  sec.  6).  which  is  recited  in 
The  Bank  of  the    United   State*   v.    Ritchie, 
(8  Peters,  143),  and  which  this  court  there  de- 
clare has  been  construed  in  that  State  to  be  an 
enlargement  of  jurisdiction,  and  that  decrees 
for  selling  the  lands  of  minors  and  lunatics,  in 
the  cases  prescribed  by  it,  have  been  treated  by 
the  Court  of  Appeals  as  the  exercise  of  other 
equity  powers.    That  these  opinions  of  this 
court  are  in  accordance  as  well  with  the  stat- 
utes of  Maryland  and  the  established  rules  of 
equity  in  cases  of  this  description,  we  have  no 
doubt;  nor  of  their  application  to  the  present. 
It  must  therefore  be  taken  to  be  a  settled  point, 
that  a  disposition  by  a  testator  of  his  personal 
propertv  to  purposes  other  than  the  payment 
of  his  debts,  with  the  assent  of  creditors,  is  in 
itself  a  charge  on  the  real  estate,  subjecting  it 
to  the  payment  of  the  debts  of  the  estate, 
though  no  such  charge  is  created  by  the  words 
of  the  will.    A  trust  is  thereby  raised  which 
devolves  on  the  executor,  who  may  execute  it 
by  his  own  authority,  or  be  compelled  to  do  it 
by  a  bill  filed  by  the  creditors,  either  under 
the  statute  of  1785,  or  in  virtue  of  the  powers 
of  a  court  of  equity  in  relation  to  the  execution 
of  trusts,  as  the  case  may  be;  in  this  case  there 
was  such  a  trust  fastened  on  the  property  in 
151*]  "controversy  by  implication  of  law, 
and  the  presumed  intention  of  the  testator, 
which  can  be  enforced  by  these  complainants, 
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unless  some  valid  objection  has  been  made  out 
by  the  respondents. 

It  has  been  contended  that  the  frame  of  the  bill 
is  too  defective  to  justify  any  action  upon  it,  for 
the  want  of  necessary  averments,  but  when  we 
take  it  in  connection  with  the  former  cause  to 
which  it  refers,  the  agreement  of  the  parties  on 
file,  and  the  answer  of  the  defendants,  we 
think  that  a  satisfactory  answer  is  at  hand. 
The  object  of  the  bill  is  clearly  stated ;  such 
averments  are  set  forth  as  on  its  face  shows 
some  equity  which  requires  an  answer;  infor- 
mal as  they  may  be,  they  would  stand  the  test 
of  a  demurrer,  especially  with  the  aid  of  the 
agreement,  by  which  it  appears  that  the  de- 
fendants fully  understood  the  nature  of  tbe 
plaintiff's  case,  the  object  sought,  and  the  evi- 
dence on  which  they  would  rely.  The  answer 
is  full  to  every  matter  of  fact  or  law  which 
could  be  averred  in  the  best  drawn  bill;  there 
has  been  no  allegation  of  surprise,  or  any  want 
of  notice  of  the  grounds  on  which  the  plaintiff 
rested  his  case,  and  the  parties  went  to  the 
hearing  on  the  bill  as  it  stood,  fully  prepared 
to  contest  their  respective  claims,  as  they  had 
done  in  the  first  case,  of  which  this  was  welt 
known  to  be  the  consequence.  Under  such 
circumstances  tbe  objection  is  entitled  to  no- 
favor,  and  is  not  sustainable  as  an  obstacle 
to  our  action  upon  the  merits  of  the  cause. 

The  answer  sets  up  the  dismission  of  a  bill- 
filed  by  the  complainants  in  1827,  against  the 
defendants,  for  the  same  relief  as  is  prayed  for 
in  the  present  bill,  as  a  bar  thereto:  but  no- 
record  of  such  case  is  set  out  or  exhibited,  bo 
that,  however  true  the  answer  may  be  in  fact.. 
it  cannot  avail  in  law.  In  this  respect  it  is  not 
responsive  to  the  bill;  it  sets  up  distinct  affirm- 
ative matter  of  defense  and  bar,  which  the  de- 
fendants must  prove,  or  it  can  have  no  effect 
for  either  purpose. 

The  statutes  of  limitations,  and  the  Ices  of 
time  from  the  death  of  David  Peter  to  the  fil- 
ing of  the  bill,  are  also  pleaded  and  relied  on  as. 
a  bar,  but  we  think  that  neither  can  apply  to- 
this  case,  which  is  an  unexecuted  trust  for  the 
payment  of  debts  adjudged  by  this  court  in 
1886,  to  be  unpaid  in  point  of  fact,  and  then, 
existing  in  favor  of  the  banks  and  executor,, 
and  the  present  bill  was  filed  soon  after  the  de- 
cision was  made.  The  confirmation  of  the  au- 
ditor's *report,  made  in  that  case,  is  T*182 
conclusive  to  show  the  amount  of  such  debts  at 
that  time;  so  is  his  report  in  this  case  as  to  their 
present  amount:  we  cannot  look  through  these 
reports  for  the  evidence  on  which  they  were 
made;  they  have  passed  to  judgment,  and  have 
the  sanctity  of  records. 

The  remaining  objections  to  the  relief  prayed 
for  by  the  bill,  which  are  founded  on  the  prin- 
ciples of  the  law  or  the  rules  of  equity,  are 
covered  by  the  former  decisons  of  this  court ; 
those  which  arise  from  the  evidence  in  the 
cause  as  to  matters  of  fact  material  to  our  decis- 
ion, are  no  longer  open  to  controversy,  and  we 
are  clearly  of  opinion  that  the  complainants 
have  made  out  their  case  in  point  of  law  and 
fact. 

The  decree  of  the  Circuit  Court  must  con- 
sequently be  reversed.  The  cause  is  remanded 
with  directions  to  make  a  decree  in  conformity 
with  this  opinion,  by  ordering  a  sale  of  tbe 
property  in  controversy,  and  consistently  with 
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the  agreement  of  the  parties  filed  of  record, 
tad  the  rules  of  equity  as  to  the  time  of  dispos- 
ing of  the  several  parts  thereof,  specifically  de- 
rkcd  by  the  will  of  David  Peter.  It  is  also  di- 
rected, that  the  Circuit  Court  decree  on  the 
report  of  an  auditor,  or  as  they  may  think 
proper,  to  what  part  or  items  of  the  account  of 
George  Peter  a  preference  ought  to  be  given 
b  payment  over  the  other  creditors  of  the  estate 
of  the  tertator,  and  make  a  final  order  thereon 
according  to  law  and  equity. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
balden  in  and  for  the  County  of  Washington, 
tod  was  argued  by  the  counsel;  on  considera- 
tion whereof,  it  u  now  here  ordered  and  de- 
creed by  this  court,  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be.  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  proceed  therein 
according  to  the  opinion  of  this  court,  and  in 
conformity  to  the  principles  of  law  and  justice. 

ttea-8  How.,  17;  1  Curt.,  488;  1  Cliff.,  214;  8 
Wood.*  M-,  134. 


153*]  »JOHN  LLOYD,  Plaintiff  in  Error, 
v. 
GEORGE  8.  HOUGH. 

A/tin  of  atrumpnt  doe*  not  lie  in  case  adeerie 
pommon — landlord  and  tenant. 

tte  action  of  amumptit  for  the  use  and  occupa- 
ttn  of  buds  and  houses,  existed  in  Virginia  ante- 
dor  to  the  oeasion  of  the  District  of  Columbia  to  the 
CaHed  States. 

But  Una  action  is  founded  upon  contract,  either 
exprai  or  Implied,  and  will  not  lie  where  the  poa- 
■■tao  baa  been  acquired  and  maintained  under  a 
tKcrsnt  or  adverse  title,  or  where  it  was  tortious 
•ad  makes  the  holder  a  trespasser. 

THIS  case  was  brought  up,  by  writ  of  error, 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  holden  in  and  for 
&e  County  of  Alexandria. 

The  facts  in  the  case,  and  bills  of  exceptions, 
«*  staled  in  the  opinion  of  the  court,  to  which 
the  reader  is  referred. 

Mr.  8emwte»  for  the  plaintiff  in  error. 

Mr.  Stale  for  the  defendant. 

Mr.  Semmee,  for  the  plaintiff,  raised  the  fol- 
lowing points: 

Tint  bOl  of  exceptions.  There  was  error  in 
•be  opinion  and  instructions  of  the  court: 

1.  Because  the  instruction  was  not  given 
*po»  the  whole  of  the  evidence  of  the  witness, 
base  Bobbins,  but  upon  only  part,  which  he 
pm  npon  cross-examination  by  the  defendant 
■  error. 

1  Because  the  court  allowed  parol  evidence 
•f  We  to  real  estate  to  go  to  the  jury. 

t  Because  in  the  opinion  and  instruction 
•bey  gave  on  this  portion  of  the  evidence,  the 
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court  directed  the  jury,  if  they  believed  the 
testimony  therein  stated,  they  ""must ".find  for 
the  defendant 

Second  bill  oi  exception.  The  court  ought 
to  have  instructedthe  jury,  that  if  they  believed 
the  evidence  therein  stated  to  be  true,  the 
plaintiff,  being  the  fee-simple  owner  of  the  ten- 
ement, could  recover  on  the  implied  contract 
as  stated  in  the  second  count  of  the  declaration, 
without  any  proof  of  an  actual  entry  into  the 
premises  on  the  part  of  the  plaintiff,  or  ac- 
knowledgment on  the  part  of  the  defendant 
that  he  considered  the  plaintiff  his  landlord,  or 
without  any  proof  that  the  defendant  had 
actual  notice  of  the  legal  and  fee-simple  title  of 
the  plaintiff  to  the  premises. 

•Third  bill  of  exception.  Evidence  [*154 
ought  to  have  been  admitted  to  show  the  noto- 
riety of  Lloyd's  claim  and  title,  tending,  with 
other  circumstances,  to  bring  the  knowledge  of 
it  home  to  the  defendant. 

Fourth  bill.  Governed  by  same  principles  as 
second. 

On  the  right  of  the  jury  to  weigh  evidence, 
he  cited  Greenleaf,  p.  292,  445,  446,  568;  1 
Call,  161;  2  Mod.,  478. 

That  an  action  will  lie  on  an  implied  promise, 
16  East,  104;  1  Levins,  170;  2  Campb.,  18;  1 
Campb. ,  466.  Debt  lies  for  use  and  occupa- 
tion.    (6  T.  R,  62;  4  Day,  228.) 

Mr.  Neale,  for  the  defendant,  cited  several 
authorities  to  show  that  interest  could  not  be 
recovered  upon  rent  in  arrear;  and  to  prove 
that  this  action  would  not  lie  where  there  was 
no  privity  of  contract,  cited  1  Eep.,  57,  59,  61; 
2  Nott  &  McCord,  156;  8  Berg.  &  Rawle,  500; 
6  Conn.  Rep.,  1;  Chitty  on  Contracts,  8d  Am. 
ed.  by  Troubat,  106;  2  Tuck.  Com.,  Book  III., 
ch.  1,  p.  19,  20;  2  Campb.,  11.  12;  1  Campb., 
466;  Buller  JV.  P.,  189. 

As  to  the  court  directing  the  jury  they  must 
find  for  the  defendant,  5  Peters,  197;  14  Peters, 
827:  1  Cranch,  800;  4  Crancb,  71;  4  Leigh, 
114;  1  Wash.,  5,  6;  5  Rand.,  145,  194. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  cause  is  brought  before  this  court  upon  a 
writ  of  errror  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia.  The  ques- 
tions for  consideration  here  arise  upon  the  fol- 
lowing statement.  The  plaintiff  in  error  insti- 
tuted, in  the  Circuit  Court  for  the  District  of 
Columbia,  an  action  of  attumptit  against  the 
defendant  for  the  use  and  occupation  of  a  house 
in  the  town  of  Alexandria.  The  declaration 
contains  two  counts,  the  first  declaring  upon 
an  express  agreement  between  the  parties  for 
the  occupation  and  rent,  and  the  second  count- 
ing upon  an  occupation  by  the  defendant  by 
the  permission  of  the  plaintiff,  and  upon  a 
promise  in  consideration  thereof.  The  account 
filed  with  the  declaration  claims  an  annual  rent 
of  $175,  from  the  1st  of  January,  1826,  to  the 
1st  of  January,  1889.  inclusive,  with  interest 
after  the  expiration  of  each  year.  Upon  the 
above  declaration,  there  was  a  judgment  by  de- 
fault, and  a  jury  being  impaneled  upon  a  writ 
of  inquiry  assessed  damages  against  the  defend- 
ant to  the  *full  amount  of  the  plaint-  [*155 
iff*s  demand  for  rent  and  interest  This  ver- 
dict the  court  on  motion  of  the  defendant  set 
aside;  annexing  to  its  order  the  condition,  that 
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the  defendant  should  not  plead  the  statute  of 
limitations;  and  issue  being  joined  between  the 
parties  on  the  plea  of  non  assumpsit,  ?a  jury 
sworn  to  try  that  issue  on  the  10th  of  May, 
1841,  returned  a  verdict  for  the  defendant;  and 
thereupon  the  court  gave  judgment  against  the 
plaintiff  with  costs. 

At  the  trial  instructions  to  the  jury  were 
prayed  on  behalf  both  of  plaintiff  and  defend- 
ant, and  exceptions  taken  to  the  rulings  of  the 
court  in  reference  to  those  instructions. 

The  first  bill  of  exceptions  states  that  the  de- 
fendant, having  offered  to  prove  by  competent 
and  credible  witnesses  that  during  the  entire 
period  of  his  occupation  of  the  premises,  he 
had  remaining  thereon  property  sufficient  to 
answer  the  rent,  had  the  plaintiff  chosen  to 
distrain  or  sue  for  the  same;  he  thereupon 
prayed  the  court  to  instruct  the  jury,  should 
they  believe  from  the  evidence  that  there  had 
always  been  upon  the  premises,  while  occupied 
by  the  defendant,  property  and  effects  of  his 
sufficient  to  have  satisfied  the  rent,  then  that 
the  plaintiff  failing  or  neglecting  to  sue  or  dis- 
train for  those  rents,  was  not  entitled  in  this 
action  to  recover  interest  on  the  rent  in  arrear, 
whatever  it  might  be,  from  a  period  earlier 
than  the  date  of  the  writ  sued  out  in  this  cause. 
But  the  court  refused  the  instructions  so  prayed 
for;  to  which  refusal  the  defendant  excepted. 

In  the  second  bill  of  exceptions  it  is  stated 
that  the  defendant,  by  cross-examination  of 
Isaac  Robbins,  the  plaintiff's  witness,  proved 
that  in  the  spring  of  1820  defendant  entered 
the  premises  as  tenant,  from  year  to  year,  un- 
der a  parol  demise  from  said  Robbins  as  trustee 
of  John  Bwayne,  an  insolvent  debtor,  and  at 
the  annual  rent  ot  $175,  and  continued  to  oc- 
cupy the  premises  under  said  demise,  paying 
the  rent  as  it  became  due  to  Robbins,  as  trustee 
of  Swayne,  till  the  spring  of  1824.  That  Rob- 
bins, in  character  of  trustee  of  Swayne;  paid  a 
portion  of  the  rents  collected  of  the  defendant 
to  A.  C.  Cazenove,  and  a  part  of  them  to  the 
plaintiff,  but  without  the  knowledge  of  the 
defendant;  that  since  the  spring  of  1824,  the 
defendant  had  paid  no  rent  to  Robbins,  assign- 
ing as  a  reason  for  refusing  to  pay,  that  the 
collector  of  the  port  of  Alexandria  had  forbid- 
1 56*1  den  such  payment ;  that  the  *defendan  t 
"was  still  the  occupant  of  the  premises  of  which 
the  plaintiff  in  this  cause  had  never,  to  his 
knowledge,  taken  actual  possession ;  that  Rob- 
bins resided  in  Alexandria  and  had  so  resided 
for  the  last  thirty -seven  years;  that  the  defend- 
ant also  read  in  evidence  a  deed  from  Jonathan 
Sobolfield  and  wife,  to  A.  C.  Cazenove,  bear- 
ing date  on  the  13th  of  June,  1814,  and  duly 
recorded  in  Alexandria  County,  which  deed 
(made  a  part  of  the  exceptions)  conveyed  the 
premises  occupied  by  the  defendant.  That 
upon  these  proofs  the  defendant  prayed  the 
court  to  instruct  the  jury,  should  they  believe 
that  the  defendant  originally  entered,  and  used 
and  occupied  the  premises  by  a  parol  demise 
thereof  from  Robbins,  as  trustee  of  Swayne,  in 
1820,  and,  as  tenant  of  Robbins,  paid  him  the 
rent  until  1824,  after  which  period  Robbins 
ceased  to  collect  the  rent  for  the  reason  above 
stated,  although  the  defendant  continued  to  use 
and  occupy  the  premises  from  1824,  and  still 
occupied  them;  and  that  the  defendant  did  not 
hold  and  occupy  the  premises  either  under  a 
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written  or  parol  demise  from  the  plaintiff  prior 
or  subsequently  to  bis  holding  under  Robbins, 
or  prior  to  the  institution  of  this  suit,  but  that 
the  defendant  held  and  occupied  the  premises 
exclusively  under  the  original  parol  demise 
from  Robbins  as  trustee  as  aforesaid,  and  that 
the  defendant  had  no  notice  of  any  title  in  the 
plaintiff  to  the  premises  beyond  what  might  be 
presumed  from  the  fact  then  shown  in  evi- 
dence; that  a  deed  had  been  made  for  the 
premises  from  Robert  I.  Taylor  to  the  plaintiff 
and  had  been  admitted  to  record;  that  then  the 
jury  must  find  for  the  defendant;  which  in- 
struction the  court  accordingly  gave,  and  the 
plaintiff  excepted. 

By  the  third  bill  of  exceptions  it  is  recited  in 
substance  that  the  plaintiff  having  offered  in 
evidence  a  deed  to  him  for  the  premises,  dated 
March  the  10th,  1817,  from  Robert  I.  Taylor. 
trustee  in  a  deed  from  Jonathan  Scbolfield  and 
wife,  conveying  the  same  property  to  said  Tay- 
lor on  the  26th  of  June,  1814  (both  which  deeds 
are  parts  of  this  exception),  and  having  farther 
proved  by  Isaac  Robbins  that  from  the  year 
1820  to  the  year  1824  the  defendant  used  and 
occupied  the  premises  in  the  declaration  men- 
tioned under  a  verbal  renting  from  Robbins, 
claiming  as  trustee  of  Swayne  under  the  in 
solvent  law,  and  that  said  renting  by  Robbins 
was  without  the  knowledge  or  consent  of  the 

Elaintiff  *(no  title  having  been  shown  [*167 
y  the  defendant  in  Swayne  or  in  Robbins 
claiming  as  his  trustee  under  the  insolvent  law), 
and  that  Robbins  collected  the  rent  of  the 
premises  from  1820  to  1824  inclusive,  claiming 
as  lessor  of  the  defendant,  and  as  trustee  of 
Swayne;  that  he  bad  paid  over  a  portion  of 
the  rent  thus  collected  to  A.  C.  Cazenove,  and 
a  portion  of  it  to  the  plaintiff,  who  was  the 
owner  of  the  fee-simple  under  the  deed  from 
Taylor,  of  March  the  10th,  1817;  the  witness 
not  knowing  whether  the  defendant  knew  of 
the  disposition  so  made  of  the  rent  collected  of 
him,  and  that  he,  Robbins,  had  not  claimed 
rent  for  the  premises  from  the  defendant  since 
April,  1824.  having  been  informed  that  defend- 
ant had  been  forbidden  by  the  collector  of  the 
customs  of  the  port  of  Alexandria,  to  pay  rent 
to  anyone,  other  than  the  United  States,  and 
not  having  shown  that  the  defendant  had,  at 
any  time,  paid  rent  either  to  the  collector  or 
the  United  States. 

Whereupon,  the  plaintiff  prayed  the  court 
to  instruct  the  jury,  should  they  believe  the 
evidence  aforesaid,  that  then  the  plaintiff  had 
made  out  such  a  case  as  entitled  him  to  recover 
on  the  second  count  for  the  use  and  occupa- 
tion of  the  premises,  for  such  time  as  the  plaint- 
iff should  prove  that  the  defendant  bad  used 
and  occupied  the  same,  after  the  15th  day  of 
April,  1824,  by  permission  of  the  plaintiff. 
This  instruction  the  court  also  refused  to  give, 
being  of  opinion  that  from  the  evidence  so 
stated,  it  was  not  competent  for  the  jury  to 
infer  that  such  occupation  bv  the  defendant 
was  by  the  permission  of  the  plaintiff ;  to  which 
opinion  and  refusal  the  plaintiff  excepted. 

Fourth  bill  of  exceptions.  The  plaintiff  of- 
fered to  prove  that  the  claim  of  the  plaintiff  to 
the  premises,  for  the  rent  of  which  this  suit 
was  instituted,  was  a  subject  of  general  noto- 
riety in  the  neighborhood  about  the  year  1820 
and  since;  which  being  objected,  the  counsel 
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for  the  plaintiff  insisted  he  had  a  right  to  ask 
lie  question  objected  to,  it  being  introductory 
to  another  question  designed  to  bring  home  to 
the  defendant  knowledge  of  the  fact  that  the 
pbnotiff  claimed  the  premises  used  and  occu- 
pied by  the  defendant  during  the  time  he  so 
oted  and  occupied  them.  The  court  refused 
m  permit  the  question;  to  which  refusal  the 
plaintiff  excepted. 

By  the  fifth  and  last  bill  of  exceptions  it 
appears  that  the  plaintiff  moved  the  follow- 
ing instructions:  That  if  the  jury  should  be- 
158*]  Here,  from  the  evidence  stated  in  the 
preceding  bills  of  exception  in  this  cause,  that 
there  was  a  deed  from  Jonathan  Scholfield  and 
woe  (aaid  Scholfield  being  admitted  to  have 
been  at  the  time  seised  of  a  legal  estate  in  fee 
«f  the  premises)  to  Robert  I.  Taylor,  which 
deed  conveyed  the  fee  in  the  premises,  for  the 
bsb  and  occupation  whereof  this  suit  was 
brought,  and  if  the  jury  should  further  believe 
that  Taylor  by  a  deed,  subsequent  thereto,  and 
set  out  m  the  plaintiffs  second  bill  of  excep- 
tions, conveyed  the  said  premises  to  the  plaint- 
is"  sad  his  heirs,  then,  by  the  legal  operation  of 
the  deed  from  Taylor  to  the  plaintiff,  there  was 
axfa  a  possession  transferred  to  the  use  thereby 
lasted  and  conveyed,  as  dispensed  with  proof 
on  the  part  of  the  plaintiff,  that  he  had  actual 
«atry  on,  and  possession  of,  the  premises;  and 
last  the  said  deed  gave  to  the  plaintiff  such  a 
Wpd  title  thereto,  and  possession  thereof,  as 
could  not  be  devested  by  a  leasing  of  said  prem- 
ises to  the  defendant  by  Isaac  Robbins,  a 
ger,  so  as  to  deprive  the  plaintiff  of  his 
ay  against  the  defendant,  tenant  of  the 
mb,  occupying  and  using  them,  though 
originally  leased  to  him  by  said  Robbins  witn- 
ess, the  plaintiffs  consent;  which  instruction 
the  court  refused  to  give,  and  the  plaintiff  ex- 
cepted. 

Although  it  has  been  deemed  necessary  to  an 
accurate  description  and  correct  understanding 
of  the  points  in  the  case,  to  state  the  several 
bah  of  exception  in  the  record,  yet  it  is  obvi- 
o«  that  the  four  bilk  sealed  at  the  instance  of 
las  plaintiff,  and  making  the  second,  third, 
foarta,  and  fifth  in  the  order  of  the  proceed- 
laas,  may  be  embraced  within  the  same  view, 

■  they  all  relate  to  the  establishment  of  one 
•ad  the  same  conclusion,  viz.,  the  necessity  of 
eafrbBshmg  an  agreement  either  express  or  im- 
plied by  law  for  the  payment  of  rent  by  the 
defendant  to  the  plaintiff. 

la  the  argument  of  this  cause,  the  counsel 
for  the  plaintiff  has  supposed  himself  called  on 
to  anticipate  an  objection  to  the  remedy  by  ac- 
ta of  assumpsit,  tot  use  and  occupation  of 
■■da  aad  houses,  as  not  having  existed  in  Vir- 
jiala  anterior  to  the  cession  of  the  District  of 
ftkaabia  to  the  federal  government.  Such 
at  abjection  is  regarded  without  lust  founda- 
tion, this  remedy  Saving  been  declared  by  the 
Sapreme  Court  of  Virginia  to  be  always  a  part 
«I  the  jurisprudence  of  that  State,  and  having 
bean  likewise  recognized  in  her  legislation,  not 

■  a  remedy  created  by  statute,  but  as  one  en- 
bwed  aad  favored,  by  making  it  a  transitory 
WW*]  instead  *of  a  local  action.  ( Vide  Sutton 
».  Mwrftaflfe,  1  Munf.,  407;  Eppes  v.  Cole,  4 
Baa, 4  Munf..  161;  Sessions  Acts.  February, 
WW. eh.  15,  »ec.  6;  Tate's  Dig.,  465,  sec.  28.) 

Bat  sAanever  the  action  of  assumpsit  for  use 
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and  occupation  has  been  allowed,  it  has  been 
founded,  and  would  seem  necessarily  to  be 
founded,  upon  contract  either  express  or  implied . 
The  very  term  assumpsit  presupposes  a  con- 
tract. Whatever,  then,  excludes  all  idea  of  a 
contract,  excludes,  at  the  same  time,  a  remedy 
which  can  spring  from  contract  only,  which 
affirms  it,  and  seeks  its  enforcement.  To 
maintain  the  action  for  use  and  occupation, 
therefore,  there  must  be  established  the  relation 
of  landlord  and  tenant,  a  holding  by  the  de- 
fendant under  a  knowledge  of  the  plaintiff's 
title  or  claim;  and  under  circumstances  which 
amount  to  an  acknowledgment  of/  or  acqui- 
escence in,  such  title  or  claim,  and  an  agree- 
ment or  permission  on  the  part  of  the  plaintiff. 
The  action  will  not  lie  where  the  possession 
has  been  acquired  and  maintained  under  a 
different  or  adverse  title,  or  where  it  was  tor- 
tious and  makes  the  holder  a  trespasser. 

In  Birch  v.  Wright  (1  T.  R.,  887),  Buller, 
Justice,  declares  "that  the  action  for  use  and 
occupation  is  founded  in  contract,  and  unless 
this  be  a  contract  express  or  implied,  the  action 
could  not  be  maintained,  as  was  held  by  Lord 
Mansfield  in  the  case  cited  at  the  bar.  of  Car- 
mur  v.  Mercer,  which  was  tried  about  two  years 
ago."  The  same  principle  is  ruled  in  Smith  v. 
Stewart  (6  Johns.  46).  In  the  case  of  Henwood 
v.  Cheeseman  (8  Serg.  &  Rawle,  500),  it  is  said 
by  the  Supreme  Court  of  Pennsylvania,  "If 
the  defendant  occupied  land  by  consent  and 
permission  of  the  plaintiff,  the  jury  may  pre- 
sume a  promise  to  pay  a  reasonable  rent;" 
again,  "the  action  for  use  and  occupation  is 
founded  on  privitv  of  contract,  not  on  privity 
of  estate."  In  3  ^ott  and  McCord's  Reports, 
156,  in  the  case  of  Ryan  v.  Marsh,  the  law  is 
thus  laid  down :  "It  was  argued  that  a  contract 
might  be  implied,  and  certainly  as  long  as  the 
character  of  the  act  done  by  the  defendant  was 
doubtful,  a  contract  might  be  implied;  but 
when  it  is  admitted  that  the  possession  was 
tortious,  every  characteristic  of  contract  was 
excluded.  No  action  for  use  and  occupation 
will  lie,  when  possession  has  been  adverse  and 
tortious,  for  such  excludes  the  idea  of  a  con- 
tract, which,  in  all  cases  of  this  action,  must 
be  express  or  implied." 

.  'Authorities  upon  this  point  might  [*160 
doubtless  be  multiplied.  We  will  add  two 
others  to  those  already  cited,  viz.,  the  cases  of 
Stocked  v.  Watkins'  Administrators  (2  Harr.  & 
Johns..  326;  the  opinion  of  the  court  on  pp. 
838,  389);  and  of  Stoddertv.  Newman  (7  Harr. 
&  Johns.,  261).  The  principles  ruled  in  the  au- 
thorities above  referred  to,  appear  to  be  strictly 
applicable  to  the  case  under  consideration,  and 
decisive  of  its  fate.  Upon  an  examination  of 
the  testimony,  introduced  by  the  plaintiffs,  as 
set  forth  in  his  four  bills  of  exception,  it  can- 
not fail  to  be  perceived  that  it  imports  through- 
out no  proof  of  a  contract  between  the  plaintiff 
and  defendant  of  a  holding  by  the  latter  under 
the  former,  of  any  acquiescence  in,  or  knowl- 
edge of  title  in  the  plaintiff,  or  of  permission  by 
him  for  the  occupation  of  the  defendant.  So 
far  from  establishing  these  requisites  for  sus- 
taining the  plaintiff's  demand,  it  excludes  each 
and  all  of  them.  This  evidence  proves,  beyond 
dispute,  a  possession  and  holding  by  the  defend- 
ant under  an  agreement  with  Robbins,  as  trustee 
of  Swayne,  an  insolvent  debtor;  payment  of 
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rent  to  this  trustee  in  pursuance  of  such  agree- 
ment, until  a  claim  was  interposed  on  behalf 
of  the  United  States,  as  creditors  of  the  insolv- 
ent debtor;  it  further  proves  a  failure  or  for- 
bearance by  the  plaintiff  to  assert  any  interest 
or  right  to  the  subject,  anterior  to  the  year 
1689,  about  the  time  of  the  institution  of  the 
plaintiff's  action,  and  so  far  as  a  negative  is 
capable  of  proof,  a  total  ignorance  on  the  part 
of  the  defendant  of  any  right  of  the  plaintiff, 
either  to  the  rents  or  to  the  subject  from  which 
they  were  to  issue.  Upon  the  above  view  of 
the  evidence  as  disclosed  in  the  second,  third, 
fourth,  and  fifth  bills  of  exceptions,  we  hold 
the  opinion  of  the  Circuit  Court  to  be  correct; 
it  is  therefore  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  b  now" here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Supreme  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 

Cited— 8  How.,  418. 


161*]  "CHARLES  McKNIGHT.  Appelant, 

K. 

LAWRENCE  B.  TAYLOR,  Trustee,  &c. 

Court  of  Equity — stale  claim — refusal  to  inter- 
fereafter  considerable  lapse  of  time. 

There  must  be  oonsdenoe,  good  faith,  and  reason- 
able diligence,  to  call  into  action  the  powers  of  a 
court  of  equity. 

In  matters  of  account,  where  they  are  not  barred 
by  the  Act  of  Limitations,  oourts  of  equity  refuse  to 
interfere,  after  a  considerable  lapse  of  time,  from 
consideration  of  publlo  policy,  and  from  the  dlffl- 
oulty  of  doing  entire  Justioe,  when  the  original 
transactions  have  become  obscure  by  time,  and 
the  evidenoe  may  be  lost. 

THIS  was  an  appeal  from  the  equity  side  of 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  holden  in  and  for  the 
County  of  Alexandria. 

The  facts  in  the  case  are  fully  stated  in  the 
opinion  of  the  court,  to  which  the  reader  is  re- 
ferred. 

Messrs.  Bemmes  and  Jones  for  the  appellant. 

Messrs.  Lee  and  Bradley  for  the  appellee. 

Mr.  Bemmes,  for  the  appellant,  contended 
that  the  decree  of  the  court  below  was  errone- 
ous, and  should  be  reversed  for  the  following, 
among  other  reasons : 

1.  Because  there  is  no  equity  in  the  bill  or 
supplemental  bill  and  no  case  made  for  the'  in- 
terference of  the  court. 

2.  Because  it  decrees  debts  to  be  paid  which 
the  record  shows  has  already  been  paid. 

8.  Because  it  decrees  the  debt  mentioned  in 
the  schedule  as  that  due  to  Thomas  Janney  & 
Co.,  to  be  paid  to  John  Lloyd,  who  claims  by 


Not*.— At  to  lapse  of  time  and  statute  of  limita- 
tions, when  a  defense  in  equity  eases,  see  note  to 
Provost  v.  Gratz.  6  Wheat.,  481 ;  and  note  to  Thom- 
as v.  Harvie,  10  Wheat.,  148;  and  note  to  Pratt  v. 
Carroll,  8  Cranoh,  471. 
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virtue  of  various  assignments  named  in  said 
decree. 

4.  Because  it  did  not  allow  the  appellant  a 
lien  on  or  pro  rata  dividend  out  of  the  trust 
fund  for  the  debts  paid  off,  and  assigned  for 
his  use,  as  shown  in  the  record. 

5.  Because  the  court  should  have  presumed 
payment  of  the  debts,  in  the  absence  of  all 
evidence  showing  them  still  due,  after  the  great 
lapse  of  time;  or,  if  the  court  believed  them 
still  unpaid,  they  should  have  presumed  an 
abandonment  of  the  claims  by  the  creditors 
from  their  laches  and  the  lapse  of  time;  and 
therefore  erred  in  decreeing  relief  to  claimants 
whose  demands  were  stale,  and  who  had  know- 
ingly slept  upon  their  rights. 

6.  "Because  the  court  should, for  like  [*162 
reason,  have  presumed  a  performance  of  the 
covenant  contained  in  the  deed  of  trust  exe- 
cuted between  the  appellant  and  Robert  L  Tay- 
lor, for  payment  of  the  schedule  debts— a  release 
of  the  same,  or  that  it  was  abandoned  or  ex- 
tinguished. 

7.  Because,  if  the  said  covenant  was  any 
part  of  the  grounds  or  foundation  of  their  de- 
cree, the  court  erred  in  decreeing  upon  it  in 
favor  of  parties  between  whom  and  the  cove- 
nantor there  was  no  privity;  or,  if  there  -was 
any  such  privity,  then,  because  the  covenant 
was  a  personal  matter,  disconnected  from  the 
trust,  and  upon  which  the  remedy  was  by  action 
at  law;  and  more  especially  as  there  was  no 
prayer  in  the  bill  for  an  enforcement  of  the 
covenaut. 

8.  Because,  if  it  was  right  under  the  cir- 
cumstances to  give  any  relief  at  all,  the  court 
should  have  decreed  only  the  principal  of  the 
debts  found  due,  and  should,  on  account  of  the 
laches,  have  refused  to  allow  any  interest,  on 
the  principle  on  which  the  account  of  profits 
was  denied  in  Acherly  v.  Roe  (6  Ves.,  569);  or, 
upon  the  principle  of  Pickering  v.  Lord  Stam- 
ford (2  Ves.,  Jun.,  872,  681),  interest  should 
have  been  allowed  only  from  the  filing  of  the 
bill ;  the  plaintiffs  having  gone  into  equity  for 
general  relief,  and  not  for  an  enforcement  of 
the  covenant  in  the  deed,  on  which  there  was 
full  remedy  at  law. 

On  the  subject  of  the  lapse  of  time,  he  cited 
6  Leigh,  850;  6  Wheat.  481;  4  Johns..  1;  0 
Peters,  416;  5  Leigh,  881;  7  Johns.,  556;  3 
Nott  &  McCord,  860;  9  Leigh,  898;  2  Baldwin, 
477:  Cowper,  109. 

Mr.  Bradley,  for  appellee: 

As  to  lapse  of  time,  there  was  a  covenant 
between  McKnight  and  Taylor,  the  considera- 
tion of  which  was  the  forbearance  of  creditors 
to  sue,  and  they  did  forbear.  (8  Swanston, 
417).  As  to  the  presumption  of  payment,  it  is 
not  well  settled  whether  it  is  a  matter  of  fact 
or  law.  (Hughes  v.  Edwards,  9  Wheat. ;  same 
case  in  Cond.  Rep.,  654,  655;  Elmendorf  ▼. 
Taylor,  10  Wheat.,  152;  same  case  in  Cond. 
Rep..  55,  66;  see,  also,  10  Leigh,  284.) 

Mr.  Jones,  for  appellant: 

A  decree  must  follow  the  equity  of  the  bill, 
but  the  court  below  has  not  done  it.  Hellary 
v.  Waller  (12  Vesey)  settles  the  rule  that  a 
•court  of  equity  will  put  itself  in  the  [*1«33 
position  of  a  court  and  jury.  The  trustee  here 
had  full  legal  power  to  sell  without  coming  to 
equity,  and  courts  act  on  different  principles 
when  called  upon  to  lend  their  aid,  than  when 
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acting  regularly.  (Ambler,  645.)  The  creditors, 
(rarrally,  do  not  answer  or  take  any  notice,  but 
appear  to  bare  abandoned  the  claim.  Only 
ooe  acts.  This  circumstance  ought  to  be  coup- 
led with  the  stateness  of  the  demand. 

Mr.  Chief  Jtutice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
-euH  Court  of  the  District  of  Columbia,  for  the 
County  of  Alexandria,  sitting  in  chancery. 

It  appears  from  the  record  that  the  appellant, 
Charles  McKnight,  by  deed  bearing  date  the 
SKb  dav  of  September,  1818,  conveyed  to  Rob- 
ert I.  Taylor  certain  real  property  described  in 
the  deed,  situate  in  the  town  of  Alexandria, 
upon  trust,  to  permit  the  appellant  to  occupy 
the  same,  and  to  receive  the  rents  and  profits 
without  account,  until  a  sale  should  become 
accessary,  under  the  terms  of  the  deed;  and  if 
he,  the  said  Charles  McKnight,  should  not  on 
the  1st  day  of  April.  1818.  have  paid  the  sev- 
eral creditors  Darned  in  a  schedule,  annexed  to 
the  deed,  the  debts  therein  mentioned,  with  in- 
terest, then  the  said  Robert  I.  Taylor  should, 
on  notice  of  such  default  from  any  one  of  the 
■aid  creditors  or  his  representatives,  proceed  to 
seH  the  said  property,  or  so  much  thereof  as 
aright  be  necessary,  for  cash  at  public  auction, 
after  giving  three  weeks'  notice  of  the  time  and 
place  of  sale,  by  advertisement  in  any  paper 
pabtished  in  Alexandria,  and  after  defraying 
the  reasonable  expenses  of  sale,  discharge  the 
aforesaid  debts  with  all  interest  due  thereon. 

The  bill  in  this  case  was  filed  in  August,  1837, 
by  Robert  I.  Taylor,  the  trustee  above  men- 
tioned, and  after  setting  forth  the  deed  of  trust, 
proceeds  to  state  that  Thomas  Janney  &  Co. 
<vbo  are  named  as  creditors  in  the  schedule) 
bad  assigned  the  debt  due  to  them,  to  Jo- 
Kph  Janney,  in  trust  for  the  payment  of  their 
creditors;  and  that  Joseph  Janney,  under  a  pro- 
viaon  in  the  deed  of  assignment,  afterwards 
transferred  the  same  to  George  Johnson,  in  trust 
for  the  same  purpose;  and  that  the  complain- 
*st  had  been  required  by  the  said  George  John- 
194*]  son,  and  by  certain  'other  creditors 
named  in  the  schedule  (but  who  are  not  named 
i>  the  bill),  to  sell  the  premises,  so  a*  aforesaid 
conveyed  to  him  in  execution  of  the  trust;  that 
the  debts  mentioned  in  the  schedule  were  due 
from  McKnigbt.  the  appellant,  and  John  Stew- 
art, who  baa  been  trading  under  the  firm  of 
M<  Knight  &  Stewart,  and  that  no  part  of  any 
«f  ibem  had  been  paid.  The  bill  further  states 
last  before  the  execution  of  this  deed,  the  ap- 
pellant had.  on  the  80th  of  April,  1808,  convey- 
ed a  part  of  the  same  premises  to  a  certain  Jacob 
Hoffman,  in  order  to  secure  Thomas  Janney, 
ataiost  his  responsibility  as  indorser  on  twt» 
antes  discounted  at  the  Bank  of  Alexandria 
«ad  the  Bank  of  Potomac;  and  that  the  said 
«**es  bad  been  long  before  paid,  although  the 
property  had  not  been  reconveyed  to  the  appel 
bat;  that  McKnight  was  giving  out  that  the 
•fcbta  in  the  schedule  had  been  all  paid,  and 
■•restened  to  withhold  possession  if  the  trustee 
proceeded  to  sell  under  the  deed,  and  that  from 
ueae  declarations  of  the  appellant,  and  the  out- 
•aadnig  legal  title,  the  sale  could  not  be  made 

*aheot  injury  to  the  interests  of  the  parties 
«oaceraed,  without  the  aid  of  the  Court  of 

ftaaoery;  and  prays  process  against  the  heirs 
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of  Hoffman  (he  being  dead),  and  against  Mc- 
Knight and  Stewart,  and  all  of  the  creditors 
named  in  the  schedule;  and.  among  the  rest, 
against  George  Johnson,  in  order  that  they  may 
be  compelled  to  appear  and  answer  the  several 
matters  charged  in  the  bill.  A  supplemental 
bill  was  afterwards  filed,  in  order  to  make  ad- 
ditional parties,  and  for  other  purposes;  but  in 
the  view  which  the  court  take  of  this  subject  it 
is  unnecessary  to  state  its  contents.  Thecredit- 
ors.secured  by  the  deed  of  trust  are  eleven  in 
number,  their  respective  claims  varying  in 
amount:  the  lowest  being  $85.72,  and  the  high- 
est $1,327.19.  The  trustee,  Robert  I.  Taylor, 
is  himself  one,  and  the  debt  due  him  stated  to 
be  $214.54. 

To  this  bill  Hugh  Smith,  one  of  the  credit- 
ors, whose  debt  was  $151.  answered,  saying 
merely  that  his  claim  is  still  due. 

James  Carson,  another  of  the  creditors,  whose 
claim  was  $85.72,  answered  and  admitted  that 
he  had  been  paid. 

The  heirs  of  Hoffman  also  answered,  and  ad- 
mitted that  the  notes  intended  to  be  secured  by 
the  conveyance  to  their  father.had  been  paid; 
and  submit  themselves  to  such  decree  as  the 
court  may  deem  just.       • 

The  answer  of  the  appellant,  so  far  as  it  is 
material  to  set  forth  *its  contents,  states  [*165 
that  the  claim  of  Thomas  Janney  &  Co.,  which 
was  $1,022.69,  was  due  upon  open  account,  and 
that  the  respondent  was  entitled  to  a  deduction 
of  considerably  more  than  $300  for  money  over- 
paid by  mistake  on  the  settlement  of  a  former 
account,  but  that  he  cannot  find  a  memorandum 
in  writing  to  establish  it,  which  he-knows  did 
once  exist;  and  that  after  the  execution  of  the 
deed  of  trust  he  transferred  to  Thomas  Janney 
on  account  of  this  debt,  the  note  of  a  certain 
Jonathan  Mandevllle,  for  $467.08,  due  on  the 
20th  of  January,  1815,  which,  from  what  Jan- 
ney himself  afterwards  told  him,  be  believes  to 
have  been  paid;  and  in  respect  to  this  item,  his 
answer  is  responsive  to  the  bill.  He  also  speci- 
fies several  creditors  whose  claims  he  states  that 
he  has  paid,  and  among  them  the  trustee,  Rob- 
ert I.  Taylor,  and  he  sets  forth  the  manner  in 
which  he  satisfied  that  debt.  Some  of  the  cred- 
itors mentioned  in  the  schedule  are  not,  how- 
ever, named  in  his  answer;  and  he  mentions 
three  whom  he  admits  that  he  has  not  paid,  and 
makes  the  same  admission  as  to  the  small  bal- 
ance which  would  be  due  to  Thomas  Janney  & 
Co.,  after  deducting  the  credits  claimed  by  him 
as  above  stated;  but  he  does  not  admit  that 
these  debts  are  yet  due,  and  insists  that  there  is 
every  reason  to  believe  that  they  were  paid  by 
his  former  partner,  Stewart,  who  was  equally 
liable  with  himself;  or,  if  not  paid,  that  it  was 
owing  to  the  negligence  and  laches  of  the  cred- 
itors in  not  proceeding  against  him :  the  respond- 
ent alleging  that  Stewart,  after  the  dissolution 
of  the  partnership  with  him,  removed  to  Mar- 
tinsburg,  in  Virginia,  about  the  year  1812, 
where  he  carried  on  a  prosperous  business  un- 
til his  death  in  1825,  and  was  fully  able  to  pay 
these  debts  if  the  creditors  had  used  proper  dil- 
igence to  recover  them;  and  he  relics  upon  the 
lapse  of  time  as  a  good  defense  upon  principles 
of  equity  against  this  proceeding. 

There  is  a  general  replication  to  this  answer; 
and  it  appears  in  evidence  that  upon  the  disso- 
lution of  the  partnership  of  McKnight  and  Stew- 

8T 


Digitized  by 


Google 


186 


SUFBKXB  COTJBT  OF  THE   DnTTHD  STATES. 


184S 


art,  in  1812,  a  notice  of  it  was  published  in  the 
newspapers,  stating  that  McKnight  was  author- 
ized to  collect  the  debts  and  settle  the  business 
of  the  concern.  And  a  witness  was  also  exam- 
ined on  the  part  of  the  complainant,  who  states, 
that  from  a  perfect  knowledge  of  the  pecuniary 
situation  of  Stewart,  from  1812  until  his  death, 
166*]  he  knows  that  he  was  insolvent  *when 
he  removed  from  Alexandria  to  Martinsburg, 
and  that  be  continued  and  died  insolvent;  that 
he  bad  no  property  he  could  call  his  own,  and 
out  of  which  an  old  debt  of  $100  or  $200  could 
have  been  made. 

It  also  appears  in  evidence,  that  Thomas  Jan- 
ney  &  Co.,  on  the  80th  of  April,  1828.  assigned 
all  their  effects  and  claims  to  Joseph  Janney, 
in  trust  to  pay  their  debts.  That  by  virtue  of  a 
provision  contained  in  this  deed  of  assignment, 
Joseph  Janney  afterwards,  on  the  10th  of  Au- 
gust, 1829,  renounced  the  further  execution  of 
the  trust,  and  transferred  all  the  property  and 
claims  that  remained  in  his  hands  to  George 
Johnson,  in  trust  for  the  same  purposes  for 
which  they  have  been  conveyed  to  him.  And 
on  the  14th  of  November,  1887,  after  this  bill 
was  filed,  Johnson  sold  and  assigned  all  the 
effects  and  claims  which  he  wen  held  as 
trustee  of  Thomas  Janney  &  Co. .  to  John  Lloyd, 
of  Alexandria;  and  on  the  same  day  executed 
a  power  of  attorney  in  his  favor,  authorizing 
him  to  receive  whatever  might  be  recovered  in 
this  suit  or  on  any  other  claims  of  Thomas 
Janney  &  Co.,  and  to  compromise  and  settle 
them  m  any  manner  he  might  think  proper. 
The  consideration  paid  by  Lloyd  is  not  stated, 
nor,  indeedf  does  it  appear  by  the  assignment 
that  any  consideration  whatever  was  paid.  The 
deed  of  assignment  merely  states  that  Johnson 
had  sold  these  effects  and  claims  to  Lloyd,  and 
authorizes  him  to  collect,  compromise,  and  set- 
tle them. 

The  bill  was  taken  pro  eonfetso  against  all  of 
the  creditors  who  had  not  appeared  and  an- 
swered, and  the  Circuit  Court  proceeded  on  final 
hearing  to  decree  that  the  appellant  should  pay 
the  full  amount  of  the  debts  mentioned  in  the 
schedule,  with  interest,  by  a  certain  day  speci- 
fied in  the  decree,  except  those  of  Joseph  Jan- 
ney, John  Leo,  and  James  Carson,  which  were 
admitted  to  have  been  paid ;  and  in  default  of 
payment  by  the  day  limited  in  the  decree,  the 
property  was  directed  to  be  sold  and  the  pro- 
ceeds applied  to  discharge  the  aforesaid  debts. 

This  is  the  case  in  its  material  parts,  as  pre- 
sented in  the  record.  The  omission  of  the  cred- 
itors to  appear  and  answer,  upon  which  the  bill 
as  against  them  was  taken  pro  confeam,  was  not, 
of  course,  regarded  by  the  Circuit  Court  as  es- 
tablishing their  claims.  The  decree,  we  pre- 
sume, proceeded  upon  the  ground  that  the  cred- 
itors mentioned  in  the  schedule  were  entitled  to 
1 6  7  *1  the  aid  of  the  court  *to  enforce  the  pay- 
ment of  the  whole  amount  originally  admitted 
to  be  due,  unless  the  appellant  could  show  by 
legal  proofs  that  the  debt  had  been  since  dis- 
charged. 

Now,  of  the  eight  creditors  in  whose  favor 
the  decree  was  made,  ■  five  of  them  seem  to 
have  taken  no  concern  in  these  proceedings, 
and  for  aught  that  appears  in  the  record,  may 
not  have  known  that  it  was  pending;  certainly 
there  is  nothing  to  show  that  they  ask  or  de- 
sire the  interposition  of  the  court  in  the  man- 
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ner  sought  for  by  the  bill.  Of  the  remaining- 
three,  one  has  answered  and  stated  that  his- 
claim  is  still  due.  but  does  not  ask  for  a  sale, 
nor  say  anything  that  sanctions,  on  his  part,, 
the  proceedings  of  the  trustee;  and  the  trustee- 
himself  does  not  ground  the  bill  upon  his  own 
claim,  nor  allege  its  nonpayment  as  the  foun- 
dation of  the  suit,  but  places  it  entirely  upon 
the  notice  and  request  of  George  Johnson  and 
other  creditors,  and  his  own  duty  upon  such 
an  application  to  proceed  to  sell  according  to- 
the  provisions  in  the  deed  of  trust.  But  although 
the  application  is  alleged  to  be  made  by  other 
creditors,  as  well  as  George  Johnson,  yet  no- 
other  creditor  has  appeared  to  claim  the  exe- 
cution of  the  trust;  and.  as  they  were  all 
made  defendants  and  called  to  answer,  and. 
have  refused  or  neglected  to  appear,  the  bill' 
under  the  provisions  of  the  deed  must  be  re- 
garded as  founded  exclusively  upon  the  appli- 
cation of  the  creditor  named  in  it;  and  as  in- 
stituted and  conducted  without  the  co-operation 
or  request  of  any  other  creditor. 

In  relation  to  this  claim,  it  appears  that, 
nineteen  years  and  three  months  were  suffered 
to  elapse  before  any  application  was  made  for 
the  execution  of  the  trust  by  which  it  bad 
been  secured.  No  reason  is  assigned  for  this- 
delay;  nor  is  it  alleged  to  have  been  occasioned 
in  any  degree  by  obstacles  thrown  in  the  way 
by  the  appellant.  As  the  record  stands,  it 
would  seem  to  have  been  the  result  of  mere- 
negligence  and  laches.  The  original  creditors, 
were  in  business  ten  years  after  the  deed  was- 
niade,  and  five  years  after  the  expiration  of  the 
credit  which  it  gave  to  McKnight  and  Stewart. 
And  as  they  became  insolvent  in  1828,  it  must 
be  presumed  that  in  the  last-mentioned  period 
they  were  themselves  pressed  for  money.  The 
property  is  situated  in  the  town  of  Alexandria, 
where  the  laws  of  Virginia  have  been  adopted 
by  Congress;  and  the  trustee,  under  these  laws, 
had  an  undoubted  right  to  sell,  upon  the  ap- 
plication of  any  creditor,  as  soon  *as  [*168- 
default  was  made,  without  asking  the  inter- 
position of  the  Court  of  Chancery.  Such  de- 
lay, under  such  circumstances,  by  the  original 
creditors,  followed  by  fourteen  years  more  by 
the  assignees  who  afterwards  had  charge  of 
this  claim,  can,  perhaps,  hardly  be  accounted 
for  without  supposing  that  this  debt  had  been 
nearly,  if  not  altogether,  satisfied  in  the  manner- 
suggested  in  the  answer  of  the  appellant.  If, 
indeed,  the  suit  had  been  postponed  a  few 
months  longer,  twenty  years  would  have  ex- 
pired, and  in  that  case,  according  to  the  whole- 
current  of  authorities,  the  debts  in  the  schedule 
would  all  have  been  presumed  to  be  paid.  But 
we  do  not  found  our  judgment  upon  the  pre- 
sumption of  payment.  For  it  is  not  merely 
on  the  presumption  of  payment,  or  in  analogy 
to  the  statute  of  limitations,  that  a  court  of 
chancery  refuses  to  lend  its  aid  to  stale  de- 
mands. There  must  be  conscience,  good  faith, 
and  reasonable  diligence,  to  call  into  action 
the  powers  of  the  court.  In  matters  of  ac- 
count, where  they  are  not  loured  by  the  act  of 
limitations,  courts  of  equity  refuse  to  interfere 
after  a  considerable  lapse  of  time,  from  con- 
siderations of  public  policy,  and  from  the  dif- 
ficulty of  doing  entire  justice  when  the  original 
transactions  have  become  obscure  by  time,  and 
the  evidence  may  be  lost.    The  rule  upon  this. 
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•abject  must  be  considered  as  settled  by  the 
decision  of  this  court  in  the  case  of  Piatt  v. 
Vtttisr  (9  Peters.  410);  and  that  nothing  can 
call  a  court  of  chancery  into  activity  but  con- 
*ien«,  good  faith,  and  reasonable  diligence; 
and  where  these  are  wanting,  the  court  is  pas- 
tire  sod  docs  nothing;  and  therefore,  from  the 
beginning  of  equity  jurisdiction,  there  was 
always  a  limitation  of  suit  in  that  court. 

It  certainly  cannot  be  said  that  there  has 
ben  anything  like  reasonable  diligence  by  any 
of  the  creditors  in  the  case  before  us;  and  at 
this  distance  of  time,  when  many  of  the  parties 
originally  concerned  are  dead,  we  should  hardly 
do  justice  between  them  if  we  required  the 
appellant  to  pay  the  whole  amount  stated  in 
the  schedule,  unless  he  can  establish  the  credits 
be  chums  by  legal  proofs.  In  fact,  but  one  of 
the  creditors  appears  to  have  called  -for  this 
proceeding,  or  to  have  sanctioned  the  institution 
of  this  suit;  and  the  party  who  now  holds  that 
fJehn  and  seeks  (o  enforce  it,  has  obviously  no 
equitable  ground  upon  which  he  can  ask  for 
•  relation  of  the  rule  in  his  favor.  When 
the  assignment  was  made  to  him  he  knew  it 
169*]  was  a  disputed  claim  in  actual*  litigation 
at  the  time,  which  had  been  allowed  to  sleep 
far  almost  twenty  years,  and  for  which  it  does 
not  even  appear  that  he  paid  any  valuable  con- 
sideration. And  as  to  all  of  the  creditors 
anted  in  the  schedule,  they  had  originally  an 
easy  and  simple  remedy  in  their  own  hands,  to 
bt  used  or  not  at  their  own  pleasure;  and  if 
they  have  suffered  it  to  be  lost  by  the  lapse  of 
tane,  their  own  negligence  can  give  them  no 
neht  to  call  into  action  the  powers  of  the  Court 
of  Chancery.  » 

The  decree  vf  the  Circuit  Court  mvst  therefore 
t>  mersed.  and  the  bill  be  dismissed  with  costs. 

ORDKR 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Colum- 
bia, boldcn  in  and  for  the  County  of  Alex- 
andria, and  was  argued  by  counsel;  on  con- 
■■deration  whereof,  it  is  now  here  ordered 
•ad  decreed  by  thi9  court,  that  the  decree 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
Banded  to  the  said  Circuit  Court,  with  direc- 
tions to  dismiss  the  bill  of  the  complainant 
with  costs. 

CHed-8  How.,  SB; 9  Otto, 211 ;  1  Wood.  &  M.,  MS, 
1»;  1B1».,  188. 


JAMES  C.  BELL  aitd  ROBERT  GRANT, 

Plaintiffs  in  Error, 

«. 

MATTHIAS  BRUEN. 

(instruction  of  instrument  signed  in  New  York 
aaa*  to  be  executed  in  England,  laws  governing 
—ttidenee — bonds  limited  by  recitals  preceding 
condition* — construction  of  commercial  letters 
—court  wiU  consider  only  matters  presented  to 
I  below. 


A  letter  of   guaranty,  written   in  the  United 

States,  and  addressed  to  n  house  in  England,  must 
be  construed  according  to  the  laws  of  that  country. 

Extrinsic  evidenoe  may  be  used  to  ascertain  the 
true  import  of  suoh  an  agreement,  and  its  con- 
struction is  matter  of  law  for  the  court. 

In  bonds,  with  conditions  for  the  performance  of 
duties,  preceded  by  recitals,  the  undertaking:,  al- 
though general  in  its  terms,  is  limited  by  the 
recital. 

Commercial  letters  are  not  to  be  construed  upon 
the  same  principle  as  bonds,  but  ought  to  reoeive  a 
fair  and  reasonable  interpretation  according  to  the 
true  import  of  the  terms,  to  what  is  fairly  to  bo 
presumed  to  have  been  the  understanding  of  the 
parties ;  and  the  presumption  is  to  be  ascertained 
from  the  facts  and  circumstances  accompanying 
the  entire  transaction. 

The  court  will  not  express  an  opinion  upon  a 
matter  of  defense  which  was  not  brought  to  the 
consideration  of  the  court  below. 

*rpHIS  case  was  brought  up  by  writ  [*170' 

J.  of  error  from  the  Circuit  Court  for  the 
District  of  New  York. 

The  plaintiffs  in  this  court,  who  were  also 
plaintiffs  below,  were  merchants  and  partners, 
trading  under  the  name  and  firm  of  Bell  & 
Grant,  and  resided  in  London.  The  action 
was  brought  to  recover  the  value  of  five  several 
sets  of  bills  of  exchange,  amounting  respect- 
ively to  £385.  £818  12s  6U,  £1,600,  £140,  and 
£3,500,  which,  it  was  alleged,  were  guarantied 
by  the  defendant. 

At  the  trial  of  the  case  in  the  Circuit  Court, 
the  defendant  pleaded  non  assumpsit  and  the 
statute  of  limitations;  but  the  questions  arising 
under  the  latter  .plea  were  not  argued,  as  the 
opinion  of  the  court  upon  the  guaranty  was 
against  the  plaintiffs. 

The  facts  of  the  case,  according  to  the  evi- 
dence, were  as  follows: 

Prior  to  the  year  1830.  George  W.  and  H. 
Bruen,  two  sons  of  the  defendant,  had  been 
carrying  on  commercial  business  under  the 
partnership  name  of  G.  W.  &  H.  Bruen,  in  the 
city  of  New  York.  In  that  year  they  failed, 
and  William  H.  Thorn  succeeded  to  the  busi- 
ness of  the  house;  George  W.  Bruen,  one  of 
the  former  partners,  being  interested  in  the 
business  of  the  said  Thorn. 

In  the  year  1831,  George  W.  Bruen  also 
transacted  business  at  New  York,  in  the  name  of 
his  father,  the  defendant.  There  was  no  regu- 
lar established  house  in  the  name  of  the  de- 
fendant, although  subsequently  adventures 
were  conducted  in  his  name.  This  agency 
was  carried  on  under  two  very  extensive 
powers  of  attorney,  which  were  duly  re- 
corded in  New  York,  throughout  the  years 
1881-2-3-4,  and  part  of  1835,  when  the  de- 
fendant was  preparing  to  go  to  Europe,  and 
the  powers  of  attorney  were  revoked. 

Early  in  the  year  1881,  Thorn  had  credits- 
furnished  to  him  by  Bell  &  Grant,  upon 
houses  in  Trieste,  Messina,  Leghorn,  and  Mar- 
seilles. On  the  23d  February,  1831.  he  wrote 
to  Bell  &  Grant,  and  among  other  things  said, 
"  My  friends  in  Marseilles  might  secure  many 
consignments  for  me,  if  I  could  put  them  in  a 
situation  to  make  the  necessary  advances,  and 
I  therefore  hope  you  will  oblige  me  by  opening 
the  credit  I  ask  for,  and  if  you  require  it,  Mr. 


■on  As  to  continuing,  and  other  guarantees,  and 
■"KfataadeoiuCnictfcmo/,  see  note  to  Drummond 
*.  rrotoa,  12  Wheat.,  16 ;  and  note  to  Bdmondston 
J-Dratoj&PetJB4;  and  notetoHauran  v.  Bull  us, 

BowAKOl. 


Lex  Joe*,  a*  Ut  contracts,  and  their  interpretation 
and  validity.  See  note  to  Slaoum  v.  Poniery.  ft 
Cranch,  122. 

In  general,  the  law  of  tho  place  where  the  con- 
tract is  made,  and  not  where  the  action  is  brought, 
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M.  Bruen  will  give  you  his  guaranty.  I  inclose 
a  letter  for  Messrs.  Arcbias  &  Co. ,  which  you 
171*]  will  forward  to  *them,  should  you 
think  proper  to  open  the  credit;  otherwise  I 
do  not  wish  you  to  send  it,  as  it  relates  entirely 
to  this  credit,  and  the  manner  in  which  the  ad- 
vances are  to  be  made;  it  is  understood  that 
no  more  than  £2,000  are  to  be  drawn  for  at 
any  one  time,  and  that  the  credit  is  then  to  be 
considered  at  an  end,  until  your  advances  are 
covered  by  remittances  from  me,  when  you 
will  again  renew  it." 

On  the  22d  of  March,  1831,  Bell  &  Grant  ac 
knowledged  the  receipt  of  the  above,  by  a  letter 
from  which  the  following  is  an  extract:  "  We 
have  received,  since  the  above,  your  letter  of 
the  23d  ult.,  with  an  inclosure  for  Messrs.  Ar- 
chias &  Co.,  of  Marseilles,  which  we  forward 
to  them  to-day,  with  a  confirmation  of  the 
credit  you  give  them  upon  us  to  the  amount  of 
£2,000,  for  the  purpose  of  making  advances  on 
consignments,  and  which  we  will  accordingly 
thank  you  to  have  guarantied  to  us,  as  you  pro- 
pose, by  Mr.  Matthias  Bruen." 

On  the  23d  April,  1881,  Mr.  Matthias  Bruen. 
the  defendant,  wrote  the  following  letter  to  Bell 
<ft  Grant: 

"  New  York.  23d  April.  1831. 

"  Dear  Sib:  Our  mutual  friend,  Mr.  Wm. 
H.  Thorn,  has  informed  me  that  he  has  a 
•credit  for  £2,000,  given  by  you  in  his  favor 
with  Messrs.  Archias  &  Co.,  to  give  facilities 
to  his  business  at  Marseilles.  In  expressing  my 
obligations  to  you  for  the  continuation  of  your 
friendship  to  this  gentleman,  I  take  occasion  to 
state,  that  you  may  consider  this,  as  well  as 
any  and  every  other  credit  you  may  open  in  his 
favor,  as  being  under  my  guarantee. 

On  the  same  day,  the  23d  of  April,  Thorn 
wrote  to  Bell  &  Grant  a  letter,  from  which  the 
following  is  an  extract:  "Inclosed  you  will 
find  Mr.  M.  Bruen's  guaranty,  and  as  you  are 
now  fully  secured  in  any  credit  you  may  open 
for  me,  I  hope  you  will  consider  on  the  pro- 
priety of  allowing  me  to  make  insurance  here 
on  any  goods  that  may  be  shipped  for  my  ac- 
count. 


On  the  14th  June,  1881,  Bell  &  Grant  ac- 
knowledged the  receipt  of  Bruen's  letter  as  fol- 
lows: 

"Matthias  Bruen,  Esq..  New  York:  We 
are  in  receipt  of  your  favor  of  the  23d  April, 
guarantying  the  credit  opened  on  behalf  of  Mr. 
W.  H.  Thorn,  with  Messrs.  Archias  &  Co.,  of 
Marseilles,  for  £2,000,  for  the  purpose  of  fa- 
cilitating his  business *with  that  place.  [*17S 
and  moreover,  desiring  us  to  consider,  as  under 
your  guaranty,  also,  all  credits  existing,  or 
that  we  may  hereafter  open  for  said  friend,  of 
which  we  take  due  note.  And  we  trust  that 
Mr.  Thorn,  as  well  as  your  good  self,  will  have 
every  reason  to  be  satisfied  with  the  confidence 
which  we  feel  a  pleasure  in  assigning  to  both 
of  you. 

It  was  given  in  evidence  that  from  18S1  to 
1887,  Thorn,  by  means  of  the  credits  opened 
for  him  at  various  places,  received  consign- 
ments from  those  places,  upon  which  advances 
had  been  made,  and  sent  remittances,  from 
time  to  time,  to  Bell  &  Grant  in  London. 

On  the  3d  of  March,  1834,  Thorn  wroje  to 
Bell  &  Grant  as  follows:  "  I  have  informed 
Messrs.  R.  Anderson  &  Co.  and  Messrs.  Archias 
&  Co.  that  the  times  are  such  as  to  render 
consignments  no  longer  desirable,  which  I 
hope  will  reach  them  in  time  to  prevent  any 
further  draft  on  you." 

On  the  7th  of  March,  1834,  Bell  &  Grant 
wrote  to  Thorn:  "  We  beg  your  reference  to 
the  foregoing  copy  of  our  letter  of  yesterday, 
and  have  only  at  present  to  add  thereto  an  ex- 
tract of  what  we  write  today  (while  communi- 
cating with  them  on  other  business),  to  Messrs. 
Archias  &  Co.,  of  Marseilles,  recommending 
their  refraining  from  pressing  shipments  to 
you  on  consignment,  until  the  state  of  com- 
mercial matters  in  the  United  States  shall  make 
business  more  acceptable  than,  under  the  recent 
circumstances,  we  may  presume  it  would  be  to 
you. 

"  We  trust  that  the  next  accounts  from  your 
side  will  be  less  gloomy,  and  may  enable  us,  as 
we  shall  most  readily  do  in  such  case,  to  place 
business  for  you  on  its  former  footing." 


is  to  govern  In  enforcing-  and  expounding-  the  con- 
tract, unless  the  parties  have  a  view  to  Its  being 
executed  elsewhere.  In  which  case  it  Is  to  be  gov- 
erned  according-  to  the  law  ot  the  place  where  It  Is 
to  be  executed.  Chapman  v.  Robinson,  6  Paige, 
627;  Hosford  v.  Nichols,  1  Paige,  221:  Hyde  v. 
Ooodnow,  3  Comst.,286 ;  Pomeroy  v.  Alnsworth.22 
Barb.,  120:  Curtise  v.  Leavltt,  IE.  P.  Smith,  14;  2 
Burr.,  1077 ;  4  T.  R.,  182  ;  7  Id.,  242 ;  2  Johns..  241 ;  4 
Id.,  285;  Cox  v.  U.  S..  8  Pet.,  172;  B"k  of  U.  8.  v. 
Daniel.  12  Pet.,  32 ;  Green  v.  Sarmiento.  Pot.  C.  C, 
74 ;  Van  Reimsdyk  v.  Kane,  1  Gall.,  371 ;  Cook  v. 
Moffat,  5  How.,  295,  307;  Ladd  v.  Dulaney,  1 
Cranch  C.  C,  582 ;  Boyle  v.  Zacharle,  8  Pet.,  835 ;  3 
Johns.  Ch.,  567 ;  17  Johns.,  511 ;  disapproving  4 
Johns.,  125 ;  20  Johns,  102;  8  Pick., 280:  Grant  v. 
Henley.  8  Sumn.,  523;  Bulkier  v.  Honold,  19  How., 
390 ;  5  East.  123 ;  12  Johns.,  142 ;  8  Mass.,  77  :  McCHn- 
tlck  v.  Cummins,  8  McLean,  158 ;  Dundas  v.  Bow- 
ler, 3  McLean,  397;  Balme  v.  Wambaugh,  88  Barb., 
852. 

A  contract  Is  governed  by  the  law  of  the  coun- 
try where  It  is  made,  and  it  may  be  enforced  by 
foreign  tribunals  according  to  their  own  forms  of 
proceeding,  but  in  such  a  manner  as  to  give  effect 
to  tbe  contract  according  to  the  lawn  which  gave 
It  vulldity.  Camfranquev.  Burnell.  1  Wash.  C.  C, 
840 :  Courtote  v.  Carpenter,  1  Wash.  C. C,  37M ;  Web- 
ster v.  Massey.2  Wash.  C.  C,  157  ;  Golden  v.  Price, 
8  Wash.  C.  C,  318:  Balnbridge  v.Wilcocks,  1  Baldw.. 
■538;  Nlcolls  v.  Hodgers,  2  Paine.  487. 

A  contract  which  is  valid  where  It  is  made  Is  to  be 

«0 


held  valid  everywhere.  And  on  the  other  hand,  If 
void  or  illegal  by  the  law  of  the  place  where  made. 
It  Is  void  everywhere.  Trimby  v.  Viguier,  1 
Blng.  N.  C,  151 :  De  Sobry  v.  De  Laistre,  2  H.  * 
Johns..  191;  Wlllings  v.  Consequa,  Pet.  C.  C,  817  ; 
Pcareall  v.  Dwlght,  2  Mass.,  88;  Smith  v.  Mead,  8 
Conn.,  253;  Medhury  v.  Hopkins,  3  Conn.,  472 ; 
Houghton  v.  Page.  2  N.  H.  42 ;  Dyer  v.  Hunt,  6  N. 
H..  401 ;  Whtston  v.  Stodder,  8  Mart.,  95;  Andrews 
v.  His  creditors,  11  I*.,  464;  B'k  of  U.  S.  v.  Don- 
ally,  8  Pet.,  381  ;  Andrews  v.  Pond,  18  Pet.,  85;  Wil- 
cox v.  Hunt,  18  Pet.,  378 ;  Van  Reimsdyk  v.  Kane, 

1  Gall..  371 ;  Touro  v.  Cassln.  N.  &  McCord,  173 ; 
Robinson  v.  Bland,  2  Burr.,  1077  ;  Burrows  v.  Je- 
mino,  2  Str.,  733 :  La  June  Eugenie,  2  Mason.  459 ; 
Alves  v.  Hodgson,  7T.  B.,  241;  Clegg  v.  Levy,  8 
Campb.,  168. 

The  rule  which  requires  that  every  contract 
should  be  construed  according  to  the  law  of  the 
place  where  It  was  made.  Is  very  nearly  universal. 

2  Pars,  on  Com.,  89. 

Where  the  contract  is  made  In  one  place,  but 
is  to  be  performed  in  another,  then.  In  general,  al- 
though, perhaps,  not  always,  and  for  all  purposes, 
the  place  of  payment  or  performance  la  the  plaoe 
of  the  contract.  Strothor  v.  Lucas,  12  Pet.,  410,438; 
Le  Breton  v.  Miles.  8  Paige,  281 ;  Prentiss  v.  Sav- 
age, 13  Mans.,  23 ;  Thompson  v.  Ketchum.  8  Johns., 
189;  Cox  v.  United  States,  6  Pet.,  172;  Fanning  v. 
Consequa.  17  Johns..  511 :  Andrews  v.  Pond,  18  Pot., 
65 ;  Pars,  on  Oont..  94, 95. 

If  a  note  be  made  bona  fiat.  In  one  plaoe.  express- 
How  ABO  1. 
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On  the  24th  April,  1884,  Thorn  wrote  to  Bell 
<fc  Gnat:  "I  have  read  what  you  have  been 
plated  to  write  to  Messrs.  Archias  &  Co.  on  ihe 
•object  of  consignments  under  advances,  which 
meets  my  wannest  approbation,  as  you  will 
bare  seen  by  my  letter  of  March  8d." 

On  the  21st  of  October,  1884,  Bell  &  Grant 
wrote  to  Thorn:  "  Messrs.  Archias  &  Co.,  of 
Marseilles,  having  inquired  of  us,  under  date 
tthinst.,  whether  you  had  opened  a  credit  in 
Bar  favor  upon  us,  to  make  advances  on  ship- 
ments to  your  address,  as  you  have  mentioned 
io  tbem  as  your  intention  of  doing,  and  adding 
that  they  did  so  in  consequence  or  the  prospect 
173*]  they  then  *had  of  influencing  a  con- 
signment to  you;  we  told  them,  by  return  of 
post,  that,  although  we  should  be  ready  at  any 
time  to  confirm  any  such  arrangement,  and 
were  yet  without  your  authority  to  that  effect, 
they  might  consider  themselves  at  liberty  to 
value  upon  us  for  your  account  to  the  extent 
of  £2,000  sterling,  on  handing  us  the  custom- 
ary shipping  documents  (as  we  would  have  been 
sorry  to  see  such  business  pass  your  door  for 
van?  of  the  facilities  in  question),  expressing  a 
hope  at  the  same  time  that  they  would  only 
grant  such  advances  on  property,  the  sale  of 
which,  they  felt  assured  by  their  latest  advices, 
would  be  of  ready  sale  in  the  New  York  mar- 
ket; ail  of  which  we  trust  will  meet  your  en- 
lire  approbation.  We  should  have  extended 
the  credit  in  question  to  the  former  sum  of 
£8,000,  but  that  for  the  present  we  conceived 
you  would  be  better  pleased  with  the  lesser 
amount;  you  have,  however,  only  to  let  us 
kaow  your  wishes  in  this  respect  to  insure  our 
conformity  thereto." 

On  the  31st  October.  1884,  Thorn  wrote  to 
Bell  &  Grant:  "  I  have  to  request  that  you  will 
open  the  following  credits  for  my  account:  To 
Messrs.  R.  Anderson  &  Co.,  Gibraltar,  for  the 
purpose  of  making  advances,  per  my  account, 
£4,000:  to  Messrs.  Archias  &  Co.  for  the  same 
purpose,  £4.000  ;  to  Messrs.  Francia,  Brothers 
*  Co.,  of  Gibraltar,  £2.600." 

On  the  3d  of  December,  1834.  Bell  &  Grant 
wrote  to  Thorn:    "We  have  now  the  pleasure 


of  acknowledging  the  receipt  of  your  much  es- 
teemed favor  of  the  81st  October,  in  compli- 
ance with  which  we  have  immediately  increased 
the  credits  already  opened  for  your  accounts 
with  Messrs.  Robert  Anderson  &  Co. ,  of  Gib- 
raltar, and  Messrs.  Archias  &  Co.,  of  Marseilles, 
to  the  sum  of  £4.000  each,  and  opened  fresh 
ones  of  £3,500,  say  two  thousand  five  hundred 
pounds  in  favor  of  Messrs.  Francia,  Brothers 
&  Co.,  of  Gibraltar,  to  enable  them  to  grant 
advances  on  consignments  to  you  from  thence 
and  from  Malaga. 

' '  And  it  is  moreover  understood,  that  so  soon 
as  the  credits  in  favor  of  the  three  first  named 
houses  have  been  used  and  remitted  for  by  you, 
we  are  to  re- open  the  same  accordingly,  which 
shall  be  attended  to." 

One  of  the  bills  upon  which  the  suit  was 
brought,  was  drawn  under  the  above  credit  by 
R.  Anderson  &  Co.  upon  the  plaintiffs,  dated 
•on  the  16th  December,  1836,  for  £818  [*174 
12s.  6d.,  at  ninety  days  after  date,  which  bill 
was  paid  by  the  plaintiffs. 

On  the  81st  of  March,  1886,  Thorn  wrote  to 
Bell  &  Grant:  "  I  have  sold  a  large  parcel  of 
San  Lucas  wine,  consigned  to  me  by  Messrs. 
La  Cave  &  Echicopar,  per  Lurin,  which  may 
lead  to  further  shipments;  and  as  they  will  re- 
quire a  credit  opened  to  enable  them  to  make 
advances,  you  will  please  authorize  them  to 
draw  on  you,  on  the  usual  conditions,  to  the 
extent  of  £2,600.  say  two  thousand  five  hun- 
dred pounds." 

Another  of  the  bills  upon  which  the  suit  was 
brought,  was  drawn  under  this  credit  by  La 
Cave  &  Echicopar  upon  the  plaintiffs,  dated 
on  the  22d  November,  1886,  for  £385  sterling, 
which  was  paid  by  the  plaintiffs  at  maturity. 

On  the  15th  of  August,  1836,  Thorn  wrote 
to  Bell  &  Grant:  "I  intend  to  send  a  vessel  to 
Smyrna  for  an  assorted  cargo, -and  will  thank 
you  to  open  a  credit  to  Messrs.  G.  Amac.  Zip- 
cey  &  Co.,  of  that  place,  to  the  extent  of  £8,- 
500." 

Two  other  of  the  bills  upon  which  the  suit 
was  brought,  were  drawn  upon  the  credit  thus 
opened,  by  Amac,  Zipcey  &  Co.  upon  the  plaint- 


is  interest  legal  there,  and  payable  In 
.  aee  In  which  so  high  a  rate  or  interest  is 
aot  allowed,  it  may  be  sued  in  the  place  where  pay- 
able, and  the  Interest  expressed  recovered.  Depau 
t.  Humphreys.  2D  Hart.,  1 :  Story's  Confl.  of  Laws, 
•ee.R5.S8:  Peck  v.  Mayo.  14  Vt.,  38;  Chapman  v. 
Bcbertton.  6  Paige.  827 ;  2  Kent'*  Com.,  467 ;  Quince 
v.  Callander,  1  Deaaus..  160;  Scofield  v.  Day,  20 
JoJW.Wt:  Pats,  on  Cont,  92  Connor  v.  Bellamont, 
2  Atk,  tet ',:  Stapleton  v.  Conway,  1  Ves.,  427 ;  3 
ilk,  727 ;  Bklns  v.  East  India  Co.,  1  P.  Wlrns,  895 ; 
Aaoaymoos,  S  Bintr,  US ;  Ferguson  v.  Fyffe,  8  CI. 
*fto-  m :  Harvey  v.  Archbold,  By.  tc Hood,  184 ; 
wtathrop  v.  Carleton,  12  Mass.,  4:  Dewar  v.  Span, 
IT.  H„*fe;  Bank  of  the  State  of  Georgia  v.  Lewln, 
•  Barb,  340 -.Bahne  v.  Wambaugh,  85  Id..  852;  1 
rage,2»;22Barb,  120. 

A  contract  valid  by  the  law  of  the  place 
where  tt  is  made.  is.  generally  speaking,  valtd 
everywhere.  Jure  gentium,  and  by  tacit  assent.  The 
*z  ladtnntraetu*  controls  the  nature,constructlon 
aad  validity  of  the  contract ;  and  on  this  broad 
toondatioa  the  law  of  contracts,  founded  on  ne- 
I  commercial  conveniencejs  said  to  have 

i  originally  established.    2  Kent's  Com.,  464 ; 

her  v.  Bvernart.  S  Gill  k  J,  234:   Pickering 
v.  flak.  I  Vt,  102;  Story  on  Confl.  of  Laws,  201, 

So  atao  the  personal  incompetency  of  individuals 
toeaaseaet,  as  in  the  case  or  Infancy  and  the  gen- 
eral capacity  of  parties  to  contract,  depend,  as  a 
swaaral  rule,  upon  the  law  of  the  place  of  the  con- 
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tract.  Male  v.  Roberts,  8  Esp.  N.  P.,  163  ;  Ex-partc 
Lewis,  1  Ves..  207  ;  Henry  on  Foreign  Law,  96 ;  8aul 
v.  Hts  Creditors,  17  Martin's  La.  R,  506,  698 :  Story 
on  Conflict  of  Laws,  97  ;  Pickering  v.  Flak,  6  Vt. 
R,  102 ;  Polydore  v.  Prince,  Ware,  402. 

The  lex  fori  operates  not  only  in  respect  to  the 
nature,  obligation  and  construction  of  contracts, 
and  the  formalities  and  authentications  requisite 
to  the  valid  execution  of  them,  but  also  to  their 
discharge.  It  is  a  general  rule,  that  whatever  con- 
stitutes a  good  defense,  by  the  law  of  the  place 
where  the  contract  Is  made,  or  1b  to  be  performed, 
is  equally  good  in  every  other  place  where  the 

?uestlon  may  be  litigated.  Ballahtine  v.  Goulding, 
Cooke's  B.  L,  347.  lstedlt.;  Potter  v.  Brown,  5 
Bast,  124:  Van  Raugh  v.  Van  Arsdale,  3  Calnes, 
164:  Smith  v.  Smith,  2  Johns..  235;  Hicks  v.  Brown, 
12  Johns..  142  ;  Blanchard  v.  Russell.  13  Mass,  1 ; 
Bradford  v.  Farrand.  Ibid.,  18:  Prentiss  v.  Savage, 
Ibid..  20;  Van  Reimsdyk  v.  Kane,  1  Gall..  871 ;  Le 
Roy  v.  Crowntnshleld,  2  Mason,  161;  Green  v. 
Samiento.  1  Pet.,  74;  2  Kent's  Com,  469;  Harrison 
v.Edwards.  12  Vt.,  648. 

All  the  foreign  Jurists  agree,  that  every  contract 
must  conform  to  the  formalities  and  solemnities 
required  by  the  lex  loci,  in  respect  to  their  valid 
execution ;  and  the  like  doctrine  Is  recognized  in 
Alves  v.  Hodges,  7  Term  R.,  241 ;  Clegg  v.  Levy,  8 
Camp.,  166;  Vldal  v.  Thompson,  11  Martin's  La, 
23 ;  Depau  v.  Humphreys,  20  Id,  1, 22;  Wynne  v. 
Jackson.  2  Russell,  861;  James  v,  Catherwood,  8 
Dowl.  &  Ry,  190. 
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iff8,  dated  on  the  7th  of  January,  1887,  one  for 
£1,590,  and  the  other  for  £140,  which  were  paid 
at  maturity. 

In  November.  1886,  the  defendant  went  to 
Europe,  and  did  not  return  until  the  following 
August.  During  his  absence  he  was  in  London, 
where  he  saw  the  plaintiffs  several  times. 

On  the  16th  of  February,  1887,  G.  F.  Darby, 
the  agent  of  the  plaintiffs  residing  in  New  York, 
drew  bills  of  exchange  upon  them  to  the  amount 
of  £4,000  sterling,  which  bills  he  loaned  to 
Thorn,  upon  collateral  security  and  the  guaran- 
ty of  G  W.  Bruen. 

On  the  8th  of  March.  1887,  Thorn  wrote  to 
Bell  &  Grant:  "  As  this  remittance  will  very 
nearly  balance  my  old  account,  I  have  prevailed 
on  Mr.  Darby  to  open  me  a  credit  similar  to 
the  last,  and  on  the  same  conditions,  for  £8,500, 
which  shall  be  punctually  provided  for  on  the 
8th  May  next,  if  not  sooner." 

On  the  same  day,  four  of  the  bills  upon  which 
the  suit  was  brought  were  drawn  upon  the 
credit  thus  opened,  which  amounted  in  the 
whole  to  £8,500,  and  were  accepted  and  paid 
when  due  by  the  plaintiffs.  These  bills  were 
guarantied  by  George  W.  Bruen.  the  same  per- 
son who  had  guarantied  the  loaned  bills  for  £4,- 
1 75*]  000,  "and  who,  at  this  time, was  in  good 
credit.and  could  have  raised  £4,000  on  his  notes. 

On  the  10th  of  April,  1837,  Thorn  failed  and 
was  insolvent,  and  the  means  of  his  house  ex- 
hausted. 

On  the  36th  of  November,  1839,  Grant,  then 
in  New  York,  wrote  to  the  defendant,  apply- 
ing to  him  for  the  balance  due  to  his  London 
firm,  and  saying,  "Any  further  explanation 
you  may  require  I  am  ready  to  give,  but  I 
must  request  your  attention  in  the  mean  while 
to  the  above  claim,  which  I  make  under  your 
letter  of  guaranty  to  Bell  &  Grant,  for  any 
credits  they  might  open  in  favor  of  Mr.  Thorn, 
and  of  which  letter  I  sent  you  a  copy,  at  your 
request,  last  February  twelve-month. 

In  the  trial  of  the  cause  in  the  court  below, 
the  plaintiffs  proved  by  the  evidence  of  one 
Schenck,  that  he  was  for  many  years  the  cash- 
ier of  Bell  &  Grant,  and  greatly  in  their  confi- 
dence; that  he  was  well  acquainted  with  their 
daily  mercantile  operations ;  that,  as  well  from 
his  perusal,  at  the  time,  of  the  letters  which 
were  received  and  written  by  them  on  the  sub- 
ject of  their  account  and  transactions  with 
Thorn,  as  also  from  various  conversations 
which  he  had  with  them,  and  the  directions 
which  he  received  with  regard  to  the  bills,  he 
had  no  doubt  whatever  but  that  the  credits 
given  to  the  various  houses  who  drew  the  bills, 
were  given  by  Bell  &  Grant  in  full  reliance  on 
the  letter  of  guaranty  which  had  been  written 
to  them  by  the  defendant. 

The  evidence  being  closed  in  the  court  be- 
low, the  counsel  of  the  defendant  prayed  the 
court  to  instruct  the  jury,  among  other  things, 
as  matter  of  law,  that  the  letter  of  guaranty, 
of  April  23, 1831,  was  void,  as  not  expressing  a 
consideration;  that  the  said  letter  of  guaranty 
was  confined  to  credits  to  be  opened  to  the 
house  of  Archais  &  Co.,  or  other  houses  with 
whom  Thorn  might  deal  at  Marseilles,  and 
therefore  could  not  cover  the  advances  upon 
the  bills  of  exchange  given  in  evidence.  And 
thereupon  the  judges  did  declare  their  opinion 
and  decide,  as  matter  of  law,  that  by  the  true 
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construction  of  the  said  letter  of  guaranty,  of 
April  23.  1881,  the  same  only  embraced  credits, 
which  should  be  opened  for  account  of  Will- 
iam H.  Thorn  to  the  house  of  Archais  &  Co., 
of  Marseilles,  and  that  the  evidence *of  [*17<* 
the  other  matters  in  that  behalf  proved,  did 
not  give  the  said  letter  of  guaranty  a  more 
-enlarged  application;  and,  therefore,  that  the 
jury  ought  to  find  a  verdict  for  the  defend- 
ant. 

To  this  instruction  the  plaintiffs'  counsel 
excepted. 

Mettn.  Lord  and  Sergeant  for  the  plaintiffs 
in  error. 

Mr.  Choate  for  the  appellees. 

Mr.  Lord,  for  the  plaintiffs,  said  that  the 
consideration  was  sufficient,  as  the  defendant's 
son  was  a  partner  in  the  house  whose  prosper- 
ity was  to  be  increased.  (9  Cranch,  348;  6  Bin- 
ney.  201;  15  Peters,  314.) 

In  the  guaranty  there  is  no  limitation  of 
time  or  amount,  as  to  the  credit  with  Archais  & 
Co.  Why  limit  it  to  others  and  not  to  them? 
The  defendant  relied  upon  his  supervision  over 
the  house,  and  his  being  able  to  revoke  the 
credit  whenever  he  might  apprehend  danger. 

Such  guarantees  are  not  the  subject  of  tech- 
nical criticism;  they  are  not  the  work  of  law- 
yers, but  merchants  in  the  course  of  business, 
and  are  not  to  be  judged  bv  the  strict  rules  of 
the  common  law.  Being  of  a  continuing  char- 
acter, they  involve  the  highest  expression  of 
confidence. 

The  doctrine  of  construction  never  arises 
until  some  ambiguity  exists.  Bruen,  the  son, 
had  the  entire  confidence  of  his  father,  as  the 
powers  of  attorney  show.  If  the  words,  "any 
and  every,  &c.,"donot  mean  what  we  say, 
they  mean  nothing.  "Any"  means  "some" — 
"every"  takes  in  all,  and  what  does  "other" 
mean?    (3  Camp.,  220.) 

What  was  the  construction  that  Bell  &  Grant 
placed  upon  it?  Their  letter  shows,  and  if 
defendant  thought  it  was  not  the  correct  one, 
he  ought  so  to  have  informed  them. 

As  to  the  legal  construction,  12  East,  227, 
says,  words  must  be  taken  as  strongly  against 
the  party  giving  the  guaranty  as  the  case  will 
admit.  (See,  also,  2  Meriv.,  280;  6  Binn.,  244; 
12  Wheat.,  517;  7  Peters,  118;  10  Peters.  49i; 
16  Peters,  528.  586;  12  East.  287;  3  Campb., 
418;  1  Metcalf,  225;  12  East.  327;  6  Bingh.. 
244;  6  Mecson  &  Wilsby,  Exchequer.  605;  3 
Campb.,  220;  2  Campb.,  89.) 

The  court  erred  in  determining  the  question, 
absolutely,  as  a  "question  of  law,  and  [*177 
declaring  that  the  other  circumstances  did  not 
allow  of  an  extended  view  of  the  guaranty. 
If  these  circumstances  were  admitted,  their 
effect  was  for  the  jury. 

Mr.  Choate,  for  defendant,  made  the  follow- 
ing points: 

1.  That  the  defendant's  letter  of  April  21. 
1881,  was  a  contract,  preceded  by  a  recital, 
and  that  the  engagement  extends  no  further 
than  the  recital. 

2.  The  recital  introduces  in  direct  terms,  or 
by  reference,  the  entire  arrangement  made  be- 
tween plaintiffs  and  Thorn,  by  the  letters  of 
the  23d of  February,  1831,  andMarch  22. 1831 ; 
and  the  words  "  this  credit,"  in  the  defendant's 
letter  of  23d  April,  1831.  mean  the  first  £2.000; 
and   the  words  "and  any  and   every  other 
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credit,"  mean  the  subsequent  credits,  to  be 
opened  under  the  same  arrangement. 

3.  The  court  will  adopt  the  construction 
which,  under  all  the  circumstances  of  the  case, 
ascribes  the  most  reasonable,  probable,  and 
natural  conduct  to  the  parties,  and  this  requires 
the  adoption  of  the  defendant's  construction. 

i.  The  plaintiffs  never  relied  upon  this  guar- 
anty for  the  credits,  the  subject  of  this  suit. 

5.  They  gave  no  such  notice  to  the  defend- 
ant, of  the  opening  of  the  credits,  which  are 
the  subject  of  this  suit,  as  is  required  to  charge 
the  defendant. 

S.  They  did  not,  within  a  reasonable  time 
after  the  grant  of  the  credits,  and  after  the 
bilh  were  paid,  demand  payment  of  tbe  de- 
fendant, or  give  him  notice  that  they  looked  to 
him. 

7.  The  original  arrangement  made  between 
the  plaintiffs  and  Thorn,  in  March,  1881.  was 
subsequently,  in  the  spring  of  1884,  abandoned 
and  deserted;  and  in  the  autumn  following,  a 
new  and  inconsistent  one,  enlarging  the  credits 
to  be  given,  and  diminishing  the  security,  was 
made,  rendering  notice  to  the  defendant  neces- 
svy,  but  to  which  no  notice  could  have  given 
legal  effect  to  charge  the  defendant  for  subse- 
quent credits. 

8.  The  apparent  diversity  of  terms  between 
the  recital  and  the  engagement  in  the  defend- 
ant's letter,  raises  a  doubt  upon  the  face  of  the 
guaranty  as  to  its  true  extent;  and  upon  that 
doubt,  thus  raised,  the  construction  will  be  in 
faror  of  the  surety. 

178*]  *Mr.  Choate  then  discussed  the  two 
constructions  to  be  placed  upon  the  letter. 
There  is  no  proof  that  Bruen,  the  son.  was  a 
partner  in  the  house.  Record  only  Bays,  "in- 
terested and  conversant."  He  might  have  had 
a  contingent  salary.  If  he  was  a  partner, 
there  is  no  proof  that  defendant  knew  it. 

In  March,  1834,  the  arrangement  was  aban- 
doned, and  In  the  following  October,  the 
pb»ini;(T«  god  Thorn  made  a  new  one. 

In  October,  1836  and  1837,  plaintiffs  made 
mother  arrangement  with  Thorn,  opening 
credits  for  $50,000.  In  April,  1837,  Thorn 
failed,  and  in  June,  1887,  Bell  became  em  bar 
owed;  and  yet  the  defendant  was  not  notified 
uaul  1839. 

As  to  the  letter  of  23d  April,  its  language 
must  be  limited  by  the  recital  and  the  circum- 
stances. (Sheph.,  86.)  Courts  habitually  so 
shut  instruments.  (1  Domat,  348;  3  Ch.  Cases, 
101;  Sheph.,  76;  Baa  Abr.,  title  "Fait;"  0 
Mass.  Rep.,  233;  Theobald  on  Surety,  66;  1 
Law  Lib.,  39.) 

Condition,  when  larger  than  the  recital,  is 
fimited  by  it.  (Fell  on  Guarantees,  116;  1 
WilHams's  Saunders,  415,  note;  Aleyn,  10;  1 
Strange,  227;  2  Saunders.  412,  a  leading  case; 
«  East,  507;  2  Smith,  655;  2  New  Rep.,  175, 
referred  to  in  Fell,  125;  2  Barn.  &  Aid.,  431 ; 
I  Maue  &  Sel.,  363;  4  Taunt.,  593.) 

Reason  of  the  rule  is,  that  it  is  supposed  to 
reach  the  true  meaning  of  the  parties,  as  it  is 
■ore  likely  that  men  will  use  language  improp- 
erly than  act  foolishly.  (Hobart,  304;  Sheph. 
Touch..  86.) 

So  in  the  civil  law;  the  court  looks  to  prob- 
ability. (1  Domat..  248.)  So  in  16  Peters, 
<M,  reference  is  had  to  the  circumstances  of 
the  case.    (12  Wheat.,  518;  2  Pick.,  235;  17 
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Wend.  Rep.,  425;  1  Metcalf,  25;  8  Taunt. 
Rep.,  208.) 

Reason  is  stronger  in  the  case  of  a  surety. 
He  is  a  favorite  of  courts,  and  his  contract  is 
stricti  juris.  Where  the  terms  are  clear,  they 
are  noi  to  be  extended;  where  they  are  doubt- 
ful, the  court  will  adopt  the  narrower  sense, 
provided  it  be  reasonable  and  probable.  (Po- 
thier  on  Obliar.,  p.  2,  ch.  6,  sec.  4;  Code  Napo- 
leon, tit.  14,"  ch.  1,  arts.  2011,  2015,  p.  401; 
7  Cranch,  90,  never  repealed.  7  Peters,  122, 
does  not  conflict  with  it,  but  adopts  it.  1  Ma- 
son, 836,  that  tbe  language  should  be  strong  to 
make  a  continuing  guarantee ;  in  case  of  doubt, 
construction  in  favor  of  surety.  (16  Peters,  537; 
Ludlow  v.  Simonds,  2  Gaines's  Cases  in  Error, 
•1;  10  Johns.  Rep.,  811,  825;  8  Wend.,  [*179 
516;  17  Wend..  422;  2  Pick.,  224.) 

The  law  in  England  is  so  now.  In  the  cases 
cited  on  the  other  side,  there  is  a  plain  mean- 
ing against  the  surety.  (1  Starkie,  192;  8  Taunt., 
224;  8Barn.&  Ald.,594,595;  Nicholson  &  Paget, 
52;  6  Mearn,  Exchequer  Reports,  613;  1  T.  R., 
287;  2  T.  R„  870;  8  East,  484;  8  Moore,  588, 
582;  1  Perry  &  Davidson,  249;  10  Ad.  &  Ellis, 
30.) 

This  letter  is  a  contract  preceded  by  a  recit- 
al of  the  circumstances.  A  recital  is  a  prefatory 
statement  to  make  the  meaning  plain.  The 
purpose  of  the  credit  is  stated,  and  the  writer 
must  have  referred  to  the  renewed  credit.  (2 
Bos.  <fc  Pull.,  238.)  There  is  only  one  case  car- 
rying the  engagement  beyond  the  recital,  and 
that  is  2  Campbell  If.  P.  Rep.,  89.  But  that 
was  different  from  the  present  case,  the  engage- 
ment there  being  for  anything  "due  on  any 
other  account,"  and  inconsistent  with  the  re- 
cital; but  here  it  is  not.  No  one  asked  defend- 
ant for  an  unlimited  guaranty.  Conduct  of 
plaintiffs  not  likely  to  excite  suspicion,  because 
they  merely  echoed  defendant's  own  letter. 

The  plaintiffs  ought  to  have  notified  defend- 
ant when  they  opened  new  credits.  (5  Peters, 
624;  12  Peters.  218;  4  Oreenl.,  525; 22 Pick.  R., 
223;  17  Johns.,  140.)  Notice  of  default,  at  all 
events,  is  indispensable.  (14  Pick.,  858;  18 
Pick.,  586;8Pick.,428;  22  Pick.,  228:3  Wheat., 
144;  9  Serg.  &  Rawle,  202.) 

The. court  below  was  right  in  deciding  the 
question  as  a_point  of  law.  (1  Peters,  182;  5 
Cranch.  190;  Paine's  C.  C.  R..  545;  20  Pick., 
156.) 

Mr.  Sergeant,  for  plaintiffs,  in  reply,  said  that 
he  had  not  had  time,  since  yesterday,  to  look  at 
all  the  authorities  cited  on  both  sides,  there  be- 
ing about  one  hundred  and  fifty.  This  court 
have  settled  the  law  (in  13  Peters,  89)  as  to  the 
exclusion  or  admission  of  parol  evidence  of  cir- 
cumstances. In  Muran  v.  Bullitt  (16  Peters) 
they  decided  that  when  there  is  a  valuable  con- 
sideration, an  indorser,  though  often  a  mere 
surety,  is  governed  by  the  law  merchant,  and 
not  the  common  law  rules  as  to  sureties. 

1.  The  written  guaranty  by  itself. 

2.  As  explained  by  evidence. 

1.  By  itself.  Every  letter  is  written  to  some 
one;  but  does  *not  bind  until  accepted  [*180 
by  the  other  party.  Then  the  two  letters  con- 
stitute one  contract.  If  the  acceptance  varies 
from  the  offer,  the  offering  party  ought  to  say 
so.  It  is  a  law  of  correspondence  to  speak  the 
truth  plainly;  and  hence,  if  there  be  ambiguity, 
tbe  construction  must  be  against  the  writer.' 
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It  may  be  an  intentional  trap.  The  case  in  16 
Peters  turned  upon  this.  Bell  &  Grant  an- 
swered the  letter,  saying  what  they  thought  of 
it;  but  the  charge  of  the  court  below  was  given 
upon  only  one  of  these  two  letters. 

In  2  Campbell,  39,  the  recital  in  a  bond  did 
not  limit  the  engagement,  because  it  was  a 
commercial  transaction.  In  1831  Bruen  came 
forward  voluntarily.  Bell  did  not  ask  him  nor 
inquire  Ids  motives.  A  guaranty  always  im- 
plies that  the  thing  would  not  be  done  with- 
out it.  If  Bruen  intended  what  we  say,  he 
would  have  used  the  very  words  he  did.  There 
is  no  ambiguity,  and  why  construe  it  in?  All 
the  cases  accept  that  in  Campbell  were  bonds 
with  collateral  conditions.  Lord  Ellenborough 
treats  them  all  as  bonds  given  in  appointments 
to  office.  These  are  common  law  instruments, 
and  the  recital  is  put  in  on  purpose  to  explain. 
But  not  so  with  commercial  contracts.  There 
is  no  recital  in  a  letter  or  conversation.  In  the 
bond  cases  there  is  a  contradiction,  but  there  is 
none  here. 

The  jury  could  have  inferred  Bruen  the  son's 
partnership  in  Thorn's  house.  He  was  interest- 
ed in  "  the  business."  What  business?  Bruen, 
from  bankruptcy,  had  become  worth  £4,000  in 
seven  years.  The  defendant  therefore  wished 
to  sustain  his  son. 

The  question  of  notice  ought  to  have  gone  to 
the  jury.  Douglas  v.  Reynold*  (7  Peters)  is  de- 
cisive that  notice  is  a  question  of  fact. 

Thorn  failed  on  10th  April,  1887;  this  dis- 
penses with  notice  of  the  default.  (12  Peters, 
218.) 

Mr.  Jutlfee  Catron  delivered  the  opinion  of 
the  court: 

The  original  action  was  founded  upon  a  guar- 
anty given  by  Matthias  Bruen  to  Bell  &  Grant, 
in  favor  of  wm.  H.  Thorn,  by  the  following 
letter: 

New  York,  23d  April,  1831. 

Messrs.  BellA  Grant,  London — Dear  Sirs: 
— Our  mutual  friend,  Mr.  Wm.  H.  Thorn,  has 
informed  me  that  he  has  a  credit  for  £2,000, 
given  by  you  In  his  favor  with  Messrs.  Archias 
181*]  *&  Co.,  to  give  facilities  to  his  business 
at  Marseilles.  In  expressing  my  obligations  to 
you  for  the  continuation  of  your  friendship  to 
this  gentleman,  I  take  occasion  to  state,  that 
you  may  consider  this,  as  well  as  any  and  every 
other  credit  you  may  open  in  his  favor,  as  being 
under  my  guarantee. 

I  am,  dear  sirs,  your  friend  and  servant, 

M.  Bruen. 

To  this  letter  the  following  answer  was  given 
by  Bell  &  Grant: 

London,  14th  June,  1881. 

Matthias  Bruen,  Esq.,  New\ork:  We 
are  in  the  receipt  of  your  favor  of  the  23d  April, 
guarantying  the  credit  opened  on  behalf  of 
Mr.  Wm.  H.  Thorn  with  Messrs*  Archias  & 
Co.,  of  Marseilles,  for  £2,000,  for  the  purpose 
of  facilitating  his  business  with  that  place; and, 
moreover,  desiring  us  to  consider  as  under  your 
guaranty,  also,  all  credits  existing,  or  that  we 
may  hereafter  open  for  said  friend,  of  which 
we  take  due  note.  And  we  trust  that  Mr. 
Thorn,  as  well  as  your  good  self,  will  have 
every  reason  to  be  satisfied  with  the  confidence 
which  we  feel  a  pleasure  in  assigning  to  both  of 
'you." 
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The  declaration  contains  four  counts: 

1.  That  the  plaintiffs,  on  the  81st  of  March, 
1886,  were  requested  by  Thorn  to  open  a  credit 
in  his  favor,  authorizing  the  firm  of  La  Cave  A 
Echicopar,  of  Cadiz,  to  draw  on  the  plaintiffs 
to  the  extent  of  £2,600.  That  on  the  22d  No- 
vember, 1836,  La  C.  &  E.  drew  for  £885;  which 
was  advanced  on  the  12th  February,  1887,  by 
the  plaintiffs,  according  to  Thorn's  request. 

2.  That  on  the  10th  of  October,  1834,  at  the 
request  of  Thorn,  a  credit  was  opened  in  his 
favor,  authorizing  R.  Anderson  &  Co.,  of  Gib- 
raltar, to  draw  for  £4,000.  On  the  16th  De- 
cember, 1834,  Anderson  &  Co.  drew  for  £818 
12*.  M.;  which  plaintiffs  paid,  19th  March, 
1887. 

8.  That  on  the  15th  of  August.  1836,  the 
plaintiffs  opened  a  credit  in  favor  of  Thorn,  au- 
thorizing Atnac,  Zipcey  &  Co.,  of  Smyrna,  to 
draw  for  £8,500.  Of  this  sum,  the  house  at 
Smyrna  drew  £1,640;  which  plaintiffs  paid,  8th 
April,  1887. 

4.  That  on  the  8th  March,  1837,  plaintiffs 
opened  a  credit  to  Thorn,  himself,  for  £8,500, 
for  which  amount  he  drew  bills;  and  which 
were  paid,  17th  June,  1887. 

Much  other  correspondence  and  evidence  was 
given  to  the  "jury,  that  need  not  at  [*182 
present  be  referred  to ;  but  which  appears  in  the 
statement  of  the  case  made  out  by  the  reporter, 
and  presented  to  us. 

The  evidence  being  closed,  the  defendant 
prayed  the  Circuit  Court  to  instruct  the  jury, 
as  matter  of  law,  that  the  letter  of  guaranty 
of  April  28d,  1881,  was  confined  to  credits  to 
be  opened  to  the  house  of  Archias  A  Co.,  or 
other  houses  with  whom  Thorn  might  deal  at 
Marseilles;  and  therefore  the  plaintiffs  could 
not  recover  from  the  defendant  the  advances 
made  upon  the  bills  of  exchange,  given  in  evi- 
dence :  being  for  the  sums  paid,  as  stated  in  the 
four  counts  of  the  declaration. 

Thereupon  the  court  did  decide,  as  matter  of 
law,  "  that  by  the  true  construction  of  the  said 
letter  of  guaranty,  of  April  28d,  1881,  the  same 
only  embraced  credits  which  should  be  opened 
for  account  of  Wm.  H.  Thorn  to  the  house  of 
Archias  &  Co.,  of  Marseilles;  and  that  the  evi- 
dence of  the  other  matters  in  this  behalf  proved. 
did  not  give  the  said  letter  of  guaranty  a  more 
enlarged  application.  And  therefore,  that  the 
jury  ought  to  find  a  verdict  for  the  defendant. " 

The  jury  found  accordingly:  and  it  is  this  in- 
struction of  the  court  alone  that  we  are  called 
upon  to  examine. and  revise.  Does  the  letter 
of  guaranty  extend  to,  and  cover  the  debts  of 
Wm.  H.  Thorn  sued  for?  is  the  question.  It 
was  an  engagement  to  be  executed  in  England, 
and  must  be  construed  and  have  effect,  accord- 
ing to  the  laws  of  that  country.  (Bank  of  tA& 
United  State*  v.  Daniel,  12  Peters,  54,  55.)  But 
it  is  necessary  to  remark  that  the  law  governing 
the  agreement  is  the  same  in  this  country  and  in 
England;  had  it  been  made  between  merchants 
of  different  States  of  this  Union,  and  intended 
to  be  executed  at  home,  the  same  rules  of  con- 
struction would  be  adopted;  and  the  same  ad- 
judications would  apply. 

It  is  insisted  for  the  plaintiffs,  that  the  Cir- 
cuit Court  erred  in  determining  the  question 
absolutely  as  a  question  of  law,  upon  the  con- 
struction of  the  letter;  that  it  also  erred  in  de- 
claring the  other  circumstances  did  not  allovr 
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of  an  application  of  the  guaranty  to  the  trans- 
actions in  question ;  such  other  circumstances, 
being  admitted,  their  effect  on  the  extent  and 
application  of  the  guaranty  was  for  the  jury; 
and  by  deciding  on  their  effect  as  matter  of  law, 
they  were  withdrawn  from  the  jury. 
1813*]  *The  letter  of  Bruen  was  an  agree- 
ment to  pay  the  debt  of  another  on  his  makiDg 
default:  by  the  statute  of  frauds  (29  Chs.  II.), 
inch  agreement  must  be  in  writing,  and  signed 
by  the  party  to  be  charged ;  it  cannot  be  added 
to,  by  verbal  evidence:  nor  by  written,  either, 
if  not  signed  by  the  guarantor,  unless  the  writ- 
ten evidence  is,  by  a  reference  in  the  letter, 
adopted  as  part  of  it. 

But  as  the  statute  does  not  prescribe  the  form 
of  a  binding  agreement,  it  is  sufficient  that  the 
natural  parts  of  it  appear  either  expressed,  or 
dearly  to  be  implied;  and  correspondence  and 
other  evidence  may  be  used  to  ascertain  the 
one  import  and  application  of  the  agreement; 
by  the  aid  of  which  extrinsic  evidence,  the 
proper  construction  may  be  made.  Such  is  the 
doctrine  of  this  court,  as  will  be  seen  by  refer- 
ence to  the  cases  of  Drummondv.  Pre»tman{l2 
Wheat.).  Douglass  v.  Reynolds  (7  Peters),  Lee 
t.  Diet  (10  Peters). 

In  the  present  instance,  the  question  having 
arisen,  and  construction  been  called  for,  the 
matters  referred  to  in  the  letter  of  the  defend- 
ant were  considered  (as  circumstances  attend- 
ing the  transaction)  to  aid  the  court  in  arriving 
at  a  proper  understanding  of  the  engagement; 
»  soon  as  it  was  understood,  its  construction 
belonged  to  the  court,  and  was  "  matter  of 
law."  within  the  general  rule  applicable  to  all 
written  instruments.  It  rested  with  the  court 
to  decide  whether  the  guaranty  extended  to, 
tad  covered  the  credits  set  forth  in  the  declara- 
tion; and  was  the  common  case  of  asking  the 
court  to  instruct  the  jury  that  the  plaintiff  had 
not  proved  enough  to  entitle  him  to  recover, 
admitting  all  his  evidence  to  be  true.  In  En- 
gland, the  same  end  is  attained,  by  moving  for 
a  nonsuit. 

For  the  defendant  it  is  contended :  That  the 
letter  of  April  31, 1881.  is  a  contract,  preceded 
by  a  recital,  and  that  the  engagement  extends 
bo  further  than  the  recital 

The  recital  introduces  in  direct  terms,  or  by 
reference,  the  entire  arrangement  made  between 
plaintiffs  and  Thorn,  by  the  letters  of  the  23d 
of  February.  1831,  and  March  22,  1881;  and 
the  words  "  this  credit,"  in  the  defendant's  let- 
ter of  28d  April,  1881,  mean  the  first  £2,000; 
and  the  words ' '  and  any  and  every  other  credit, " 
■can  the  subsequent  credits,  to  be  opened  un- 
der the  same  arrangement. 

The  general  rule  is  Well  settled  in  controver- 
184*f  *■**  arising  on  the  'construction  of 
bonds,  with  conditions  for  the  performance  of 
duties,  preceded  by  recitals:  that  where  the 
undertaking  is  general,  it  shall  be  restrained, 
sad  its  obligatory  force  limited  within  the  re- 
ntals. The  leading  case  is  Arlington  v.  iter- 
ride  (2  Saund.  R,  408).  It  has  been  followed 
by  many  others;  Liverpool  Water-work  Co,  v. 
amrpltf  («  East,  507),  Warden*,  Ac.,  v.  Bottoek 
0  Boa.  *  Pull..  175),  Leadley  v.  Evans  (2  Bingh. 
&.  83).  Pepin  v.  Cooper  (2  Barn.  &  A.,  481), 
are  tome  of  the  principal  cases  affirming  the 
rule. 

Where  a  mercantile  guaranty  is  preceded 
Howaju>1. 


by  a  recital,  definite  in  its  terms;  and  "to  which 
the  general  words  obviously  refer,  the  same 
rule  applies,  of  limiting  the  liability,  within  the 
terms  of  the  recital,  in  restraint  of  the  general 
words.  We  find  the  courts  constantly  referring 
to  the  cases  arising  on  bonds  with  conditions  for 
the  rule  of  construction,  and  applying  it  to 
commercial  guaranties;  the  most  approved  text 
writers  on  this  subject  do  the  same;  does  the 
engagement  before  us  fall  within  the  rule?  It 
recites: 

"Our  mutual  friend.  William  H.  Thorn,  has 
informed  me  that  be  has  a  credit  for  two  thou- 
sand pounds,  given  by  you  in  his  favor  with 
Messrs.  Archias  &  Co..  to  give  facilities  to  his 
business  at  Marseilles."  The  agreement  is:  "I 
take  occasion  to  state,  that  you  may  consider 
this,  as  well  as  any  and  every  other  credit  you 
may  open  in  his  favor,  as  being  under  my  guar- 
antee." 

We  are  of  opinion  that  the  engagement  should 
be  construed  as  if  it  read:  "  You  may  consider 
this  credit  with  Archias  &  Co.  as  being  under 
ray  guarantee:  as  well  as  any  and  every  other 
credit  you  may  open  in  favor  of  William  H. 
Thorn  with  any  and  every  other  person,  as  also 
being  under  my  guaranty."  And  that  there- 
fore the  first  branch  of  the  undertaking  has 
reference  to  the  recital ;  and  that  the  latter  part 
is  independent  of  it.  To  hold  otherwise, would 
reject  the  general  words — "  as  well  as  any  and 
ev«ry  other  credit " — as  unmeaning  and  useless : 
the  agreement  having  the  same  effect,  by  the 
construction  claimed  for  the  defendant,  if 
these  words  were  struck  out,  as  if  they  are 
left  in  it. 

The  general  words,  it  is  insisted,  related  to 
the  character  of  the  credit  opened  with  Archias 
&  Co.,  because  it  was  an  open  and  continuing 
credit  for  £2,000.  That  this  appears  by  the 
letters  *of  Thorn  to  Bell  &  Grant,  and  [*185 
to  Archias  &  Co. ;  which  are  sufficiently  re- 
ferred to  in  the  recital  of  the  letter  to  make 
them  part  thereof,  and  to  extend  it  to  the  con- 
tinuing credit  with  Archias  &  Co. 

That  the  two  letters  of  Thorn  were  suffi- 
ciently referred  to,  and  could  be  read  to  estab- 
lish* the  nature  of  the  credit;  and  that  it  was 
open,  we  have  no  doubt;  but  their  adoption 
was  just  as  certain  without  the  general  words, 
as  with  them.  The  special  reference  to  the  re- 
cital, adopting  It  as  explained  by  the  letters, 
leaves  the  general  words  still  without  meaning 
unless  the  guaranty  extends  beyond  the  credit 
opened  with  Archias  &  Co. 

To  make  a  proper  application  of  the  general 
words,  it  becomes  necessary  to  lay  down  a  def- 
inite rule  of  construction  applicable  to  them; 
as  the  authorities  are  in  conflict,  and  to  say  the 
least,  in  considerable  confusion,  on  the  subject. 
The  arguments  are  in  direct  conflict. 

For  the  plaintiffs  in  error  (Bell  &  Grant)  it 
is  contended:  "  That  the  guaranty  by  letters 
is  to  be  taken,  in  case  of  doubt,  or  ambiguity, 
on  its  face  or  otherwise,  in  the  broadest  sense 
which  its  language  allows,  and  in  which  it  has 
been  acted  on  by  the  parties."  Drummond  v. 
Prestman  (12  Wheat.),  Douglas*  v.  Reynolds 
(7  Peters),  Diet  v.  Lee  (10  Peters),  ifauran  v. 
Bullus (16 Peters),  Matony.  Pritehard(lZEasl), 
Merle  v.  Wells  (2  Camjpb.  R.,  413),  Bent  v. 
Hartshorne  (1  Metcalfe  R),  Rargreave  v.  Smee 
(6  Bingh.  R;  10  Eng.  Com.  Law  Rep.,  69), 
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Mayer  v.  Imae  (6  Mess.  &  Wels.  Exch.  R.). 
and  Battow  v.  Bennet  (8  Campb.  R.).  are  relied 
on  to  support  the  construction  claimed  as  the 
true  one? 

On  part  of  the  defendant  (Bruen)  it  is  in 
sisted,  "  That  the  apparent  diversity  of  terms, 
between  the  recital  and  the  engagement  in  the 
defendant's  letter,  raises  a  doubt  upon  the  face 
of  the  guarantee  as  to  its  true  extent;  and  upon 
the  doubt,  thus  raised,  the  construction  will  be 
in  favor  of  the  surety. 

The  following  authorities  are  relied  on  to 
sustain  the  construction  here  claimed:  Pothier 
on  Obligations,  part  2,  sec.  84;  Code  Napoleon, 
art.  2011,  2015;  Rus»cttv.  Clarke  (7  Cranch);  1 
Mason,  336;  2  Gaines'  Cases  in  Error,  29.  49; 
10  Johns.  R.  180.  825;  8  Wend.  R,  516;  7 
Wend.,  422:  2  Pick.  R,  284;  16  Peters,  587; 
1  Stark.  R..  192;  8  Taunt.,  224;  8  B.  &  A., 
594.  595;  1  Cromp.  &  Mee9.,  52,  54;  8  Wilson, 
186#]  530;  1  TermR,  287;  2  So.,  870;  *3 
East,  484;  4  Taunt.,  673;  8  Moore,  588;  1  Perry 
&  D.,  249;  10  Adolph.  &  Ellis,  30. 

The  adjudged  cases  referred  to,  giving  a  con- 
struction to  bonds  with  conditions,  and  contracts 
made  directly  between  debtor  and  creditor,  af- 
ford little  aid  in  arriving  at  the  true  understand- 
ing of  a  commercial  guaranty.  Bonds,  &c. ,  are 
entered  into  with  caution,  and  often  after  tak- 
ing legal  advice;  they  contain  the  entire  con- 
tract, beyond  which  the  courts  rarely  look  for 
circumstances  to  aid  in  their  construction. 
And  if  there  be  sureties  bound  by  them,  and 
the  meaning  is  doubtful,  the  construction  is 
restricted,  and  made  most  favorable  to  the 
sureties.  Such  is  the  result  of  the  authorities 
cited  for  the  defendant. 

On  the  other  hand,  letters  of  guaranty  are 
{usually)  written  by  merchants;  rarely  with 
caution,  and  scarcely  ever  with  precision;  they 
refer  in  most  cases,  as  in  the  present,  to  various 
circumstances,  and  extensive  commercial  deal- 
ings, in  the  briefest,  and  most  casual  manner, 
without  any  regard  to  form;  leaving  much  to 
inference,  and  their  meaning  open  to  ascertain- 
ment from  extrinsic  circumstances,  and  facts, 
accompanying  the  transaction:  without  refer- 
ring to  which,  they  could  rarely  be  properly 
understood  by  merchants,  or  by  courts  of  jus- 
tice. The  attempt,  therefore,  to  bring  them  to 
a  standard  of  construction,  founded  on  princi- 
ples neither  known,  or  regarded,  by  the  writers, 
could  not  do  otherwise  than  produce  confusion. 
Such  has  been  the  consequence  of  the  attempt 
to  subject  this  description  of  commercial  en- 
gngement  to  the  same  rules  of  interpretation 
applicable  to  bonds,  and  similar  precise  con- 
tracts. Of  the  fallacy  of  which  attempt,  the 
investigation  -of  this  cause  has  furnished  a 
striking  and  instructive  instance.  These  arc 
considerations  applicable  to  both  of  the  argu- 
ments. 

The  construction  contended  for  as  the  true 
one  on  part  of  the  plaintiffs  is:  That  the  let- 
ter of  the  defendant  must  be  taken  in  the 
broadest  sense  which  its  language  allows;  there- 
by, to  widen  its  application.  To  assert  this  as 
a  general  principle,  would  so  often,  and  so 
surely,  violate  the  intention  of  the  guarantor, 
that  it  is  rejected.  We  think  the  court  should 
adopt  the  construction  which,  under  all  the 
circumstances  of  the  case,  ascribes  the  most 
reasonable,  probable,  and  natural  conduct  to 
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the  parties.  In  the  language  of  this  court, 
in  Douglas*  v.  lienyold*  (7  Peters,  122),  "Every 
•instrument  of  this  sort  ought  to  [*187 
receive  a  fair  and  reasonable  interpretation 
according  to  the  true  import  of  its  terms.  It 
being  an  engagement  for  the  debt  of  another, 
there  is  certainly  no  reason  for  giving  it  an  ex- 
panded signification,  or  liberal  construction  be- 
yond the  fair  import  of  the  terms."  Or,  it  is 
"to  be  construed  according  to  what  is  fairly  to 
be  presumed  to  have  been  the  understanding 
of  the  parties,  without  any  strict  technical 
nicety;"  as  declared  in  Dick  v.  Lee  (10  Peters, 
493).  The  presumption  is  of  course  to  be  as- 
certained from  the  facts  and  circumstances 
accompanying  the  entire  transaction.  We  bold 
these  to  be  the  proper  rules  of  interpretation, 
applicable  to  the  letter  before  us. 

The  general  words  not  being  restricted  by 
the  recital,  tbey  fairly  import  that  Matthias 
Bruen  was  bound  to  Bell  and  Grant  for  the 
credits  they  opened  in  favor  of  William  H. 
Thorn  with  Archias  &  Co. :  and  for  the  credits 
also,  they  opened  in  favor  of  Thorn,  with  any 
and  every  other  person;  covering  those  set 
forth  in  the  three  first  counts  in  the  declara- 
tion ;  and  we  think  that  the  Circuit  Court  erred 
by  instructing  the  jury  to  the  contrary. 

Whether  the  guaranty  covered  the  credit  ex- 
tended to  Thorn  himself,  directly,  it  is  not 
thought  necessary  to  inquire;  as  no  argument 
was  founded  on  such  an  assumption;  Thorn, 
who  was  introduced  as  a  witness  in  the  Circuit 
Court  by  the  plaintiffs,  on  his  cross-examina- 
tion, declared  that  the  £8,500  mentioned  in 
the  last  count  in  the  declaration  "had  no  re- 
lation whatever  to  the  guaranty  of  the  defend- 
ant," it  being  under  the  guaranty  of  a  differ- 
ent person. 

It  was  insisted,  also,  that  when  Thorn 
failed,  and  the  dealings  between  him  and  the 
plaintiffs  ceased,  they  were  bound  to  notify  the 
guarantor  of  the  existence  of  the  debts  due 
them  by  Thorn,  and  for  which  Bruen  was  held 
liable,  in  a  reasonable  time  after  the  dealings 
ceased;  that  Thorn  failed  April  10th,  1837; 
and  the  notice  was  not  given  until  December 
31st,  1888;  the  debts  sued  for  in  the  three  first 
counts  of  the  declaration  being  then  due; 
therefore  the  notice  was  too  late,  and  the  de- 
fendant discharged. 

The  record  shows  that  this  ground  of  de- 
fense was  not  brought  to  the  consideration  of 
the  Circuit  Court;  we  do  not  therefore  feel 
ourselves  at  liberty  to  express  any  opinion  up- 
on the  question. 

•Again  it  is  insisted :  The  original  ar-  f*  1 88 
rangement  made  between  the  plaintiffs  and 
Thorn,  in  March,  1881;  was  subsequently,  in 
the  spring  of  1834,  abandoned  ana  deserted ; 
and  in  the  autumn  following,  a  new  and  in- 
consistent one,  enlarging  the  credits  to  be  given, 
and  diminishing  the  security,  was  made,  ren- 
dering notice  to  the  defendant  necessary,  but 
to  which  no  notice  could  have  given  legal  ef 
feet  to  charge  the  defendant  for  subsequent 
credits. 

To  this,  and  all  other  questions  raised  here, 
on  which  the  court  below  was  not  called  to  ex- 
press any  opinion,  we  can  only  give  the  same 
answer,  given  to  the  next  preceding,  supposed 
ground  of  defense. 

It  is  ordered  that  the  judgment  of  the  Circuit 
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Coon  be  reversed,  and  the  cause  remanded  for 
another  trial  thereof. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
cMrideration  whereof,  it  is  now  here  ordered 
tad  adjudged  by  this  court,  that  the  judgment 
of  Uw  aaid  Circuit  Court  in  this  cause  be,  and  the 
uoe  is  hereby  reversed,  with  costs;  and  that 
Oik  cause  be.  and  the  same  is  hereby  remanded 
to  the  said  Circuit '  Court,  with  directions  to 
iwird  a  venire  facial  at  novo. 

Ctted-t  How..  480:  <  How.,  421;  19  How.,  308;  7 
<>t!)>t»;  3  Wood  A  M..8M ;  1  Brown.175;  1  Blss,839. 


ELIZABETH  R  CARTWRIGHT,  Plaintiff 
in  Error, 
v. 
ALEXANDER    T.    HOWE,    GEORGE   F. 
RICHARDS,  and  WILLIAM  RICHARDS, 
Defendant*. 

THIS  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court 
of  the  limted  States  for  the  District  of  Colum- 
ns, holden  in  and  for  the  County  of  Washing- 
ton, and  it  baring  been  stated  by  Mr.  Bradley, 
of  counsel  for  the  defendant  in  error,  that  the 
Batters  in  controversy  had  been  agreed  and 
■ailed  between  the  parties,  to  which  Mr.  R 
J.  Brent,  of  counsel  for  the  plaintiff  in  error, 
•Mealed;  it  is  thereupon  now  here  ordered  and 
tdjodged  by  this  court  that  this  cause  be,  and 
taeniae  is  hereby  dismissed,  with  costs. 


18»»]  »ISAAC  S.  BOWMAN  and  GEORGE 

W.  8.    BOWMAN, BRINKER   and 

MABY.His  Wife,  formerly  Mary  Bowman, 
«o  REBECCA  BO WMAM.by  said  ISAAC 
8.  iro  GEORGE  W.  S.  BOWMAN,  their 
kd  friend,  the  said  MARY  and  REBEC- 
CA being  infants  under  twenty-one  years  of 
age,  and  ALBERT  T.  BURNLEY,  Appel- 
ant,, „ 

ATHANA8IU8  WATHEN,  and  THE 
MAYOR  AND  COMMON  COUNCIL  OF 
THE  CITY  OF  JEFFERSONVILLE. 

Gmrt  tf  Equity  trill  refute  to  interfere  after  great 
(•ms  of  time— fraud  no  exception — adverse 
tmtmoH    reasonable  diligence  required. 

T*e«oetrioe  laid  down  by  Lord  Camden,  la  the 
weofSnitli  v.Clay  (3  Brown"s  Ch.  Kep.,  In  note), 
*wliii  it  and  confirmed,  via.,  "That  a  court  of 
"WltT,  which  never  is  active  In  relief  against  eon- 
**at»  or  public  convenience,  has  always  refused 
"i  aid  to  stale  demands,  where  the  party  has  slept 

Sota-Xi  to  when  equity  tottl  refute  to  interfere 
Jjahjat  of  time  see  note  to  Provost  v.  Grate,  fl 
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■■— -.  to,  an  note  to  Thomas  v.  Harvle,  10 
*^o&,M;aad  note  to  Pratt  v.  Carroll,  8  Cranch, 
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upon  his  rights  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  Into  activity  but  con- 
science, good  faith,  and  reasonable  diligence. 
Where  these  are  wanting,  the  court  is  passive  and 
does  nothing;  laches  and  neglect  are  always  dis- 
countenanced ;  and  therefore,  from  the  beginning 
of  this  jurisdiction,  there  was  always  a  limitation 
of  suit  In  this  court." 

Also  the  doctrine  laid  down  by  Lord  Redesdale 
in  Hovenden  v.  Lord  Annesley,  2  Sen.  &  Let.,  686, 
"  that  every  new  right  of  action,  In  equity,  that  ac- 
crues to  a  party,  whatever  it  may  be,  must  be  acted 
upon  at  the  utmost  within  twenty  years." 

And  though  the  claimant  may  nave  been  em- 
barrassed by  the  frauds  of  others,  or  distressed,  tt 
is  not  sufficient  to  take  the  case  out  of  the  rule. 

The  doctrine  has  also  been  ruled  by  this  court, 
and  should  now  be  regarded  as  the  settled  law. 

In  this  case,  the  complainants  have  so  long  slept 
upon  their  rights  that  this  court  must  remain  pas- 
sive, and  can  do  nothing  :  and  this  is  equally  true, 
whether  they  knew  of  an  adverse  possession,  or 
through  negligence  and  a  failure  to  look  after  their 
Interests,  permitted  the  title  of  another  to  grow 
into  full  maturity. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  In- 
diana, sitting  as  a  court  of  equity. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court,  and  also  the  authorities  referred  to 
in  the  argument.  It  is  unneccessary  to  repent 
either. 

Messrs.  Crittenden  and  Test  for  the  appel- 
lants. 

Messrs.  Berrien  and  Legare,  Attorney-Gen- 
eral, for  the  appellees. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the 
Seventh  Circuit  and  District  of  Indiana.  The 
complainants  in  the  Circuit  Court,  the  appel- 
lants here,  filed  their  *bill  in  the  year  [*190 
1840.  It  is  alleged  and  shown,  that  with  the 
exception  of  Albert  T.  Burnley,  who  is  a  citi- 
zen of  Kentucky,  the  complainants  are  citizens 
of  Virginia,  aud  heirs  and  devisees  of  Isaac 
Bowman,  deceased,  who  was  an  officer  in  the 
Virginia  Regiment,  known  as  the  Illinois  Reg- 
iment. That  in  the  division  and  allotment  of 
the  lands  appropriated  by  the  State  of  Virginia 
for  compensating  the  officers  and  soldiers  of 
this  regiment,  a  tract  of  land  of  five  hundred 
acres  on  the  Ohio  River,  within  the  County  of 
Clarke,  in  the  then  territory  and  now  State  of 
Indiana,  was,  in  1786,  alloted  and  conveyed 
to  said  Isaac  Bowman,  for  his  services  in  the 
regiment  above  mentioned.  That  Bowman, 
being  seized  in  fee  of  this  land,  afterwards, 
in  March,  1808,  fcy  a  power  of  attorney  under 
his  hand  and  seal,  constituted  one  John 
Gwathncy  his  attorney  in  fact,  with  full  au- 
thority to  lay  off  a  town  on  the  same,  begin- 
ning at  the  lower  part  thereof  on  the  river,  and 
to  contain  one  hundred  and'  fifty  acres  of  land. 
That  by  this  instrument  Gwathney  was  au- 
thorized to  lay  off  the  town  in  any  manner  he 
might  prefer;  to  convey  the  title  to  the  land 
forming  the  site  thereof  to  proper  trustees;  to 
sell  the  lots  on  whatever  credit  he  might  think 
proper,  and  to  do  every  other  act  which  might 
be  necessary  for  carrying  into  effect  the  powers 
with  which  the  said  agent  was  vested.  That 
Gwathney  proceeded  to  lay  off  the  one  hun- 
dred and  fifty  acres  of  land,  to  divide  them 
into  lots  and  streets  for  a  town  to  be  called  Jef- 
ferson ville;  reserving  two  acres  for  a  public 
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square,  and  certain  lots  for  the  benefit  of  his 
principal;  designating  also  a  portion  of  land  on 
the  margin  of  the  river  as  a  common.  That  he 
likewise  caused  a  map  or  plan  of  the  town  to 
be  made  and  recorded.  This  plan  is  made  an 
exhibit  in  the  cause.  That,  having  laid  off  the 
town.  Owathney,  on  the  23d  of  June,  1802,  by 
indenture,  and  for  the  consideration  of  five 
shillings  therein  expressed,  conveyed  to  Mars- 
ton  G.  Clarke  and  others,  as  trustees  of  Jeffer- 
sonville,  the  one  hundred  and  fifty  acres  of 
land  in  conformity  with  the  plan  adopted:  re- 
serving to  himself,  as  attorney  for  Bowman, 
the  exclusive  right  of  applying  the  money  to 
arise  from  sales  of  the  lots;  the  right  also  to 
have  and  use  for  and  on  behalf  of  Bowman, 
"  whatever  right  he  may  now  hold  as  proprie- 
tor, to  the  establishment  of  one  or  more  femes." 
It  does  not  appear  that  Bowman  was  ever  on 
the  land  after  its  allotment  to  him;  be  contin- 
191*]  ued  to  reside  in  Virginia,  "where  he 
died  in  the  year  1826,  having  previously  made 
and  published  his  last  will,  whereby  he  de- 
vised, among  other  property,  the  ferry-right 
mentioned  in  the  deed  from  Gwathney  to  the 
trustees  of  the  town  of  Jeffersonville.  That 
the  devisees  of  Bowman,  to  whom  were  as- 
'  signed  his  lands  in  Indiana  and  Kentucky,  on 
the  11th  of  May,  1830,  by  deed,  and  for  the 
consideration  therein  expressed  of  $20,000, 
conveyed  these  lands,  together  with  the  ferry- 
rights  above  mentioned  to  the  complainant, 
Burnley,  and  have  united  with  him  in  the  in- 
stitution of  this  suit. 

As  early  as  the  12th  of  October,  1802,  little 
more  than  three  months  after  the  conveyance 
from  Gwathney  to  the  trustees  of  Jeffersonville, 
a  license  was  granted  by  the  territorial  govern- 
ment of  Indiana  to  Marston  G.  Clarke,one  of  the 
persons  named  as  trustees  of  the  town,  to  keep 
a  ferry  across  the  Ohio  River  from  the  town 
above  mentioned.  On  the  2d  day  of  July, 
1807,  a  similar  license  was  granted  by  the  same 
government  to  one  Joseph  Bowman.  In  the 
month  of  December,  1822,  one  George  White, 
having  previously  purchased  the  interest  of 
Clarke,  and  of  others  claiming  under  Clarke, 
the  Legislature  of  the  State  of  Indiana  passed 
an  act  confirming  to  him  the  right  to  keep  a 
ferry  from  Jeffersonville  to  the  opposite  shore 
of  the  Ohio. 

These  acts  of  the  territorial  and  State  gov- 
ernments were  public  and  notorious;  were 
parts  of  the  recorded  history  of  the  country; 
the  rights  they  purported  to  convey  were  such 
as  could  not  be  secretly  enjoyed,  and  they  ap- 
pear to  have  been  uninterruptedly  exercised  by 
the  grantees.  The  three  several  ferries  granted 
have  been  united,  and  have  been  transferred 
by_  purchase  to  the  defendant,  Watbcn,  con- 
jointly with  others,  who  are  non-residents  of 
the  State  of  Indiana;  and  these  purchasers,  de- 
riving title  from  the  original  grantees,  have, 
from  the  commencement  of  their  interest,  exer- 
cised an  ownership  separately  from,  and  inde- 
pendently of  either  Bowman  or  the  complain- 
ants, and  exempt  from  any  assertion  of  title  by 
any  of  them,  until  the  institution  of  this  suit; 
showing  an  use  and  enjoyment  of  this  ferry, 
for  the  space  of  thirty-eight  years  from  the  date 
of  the  grant  to  Clarke,  and  of  twenty  years 
from  the  confirmation  by  the  Legislature  of  the 
license  to  White. 
98 


The  complainants,  alleging  that  the  mayor 
and  common  council  of  Jeffersonville,  as  suc- 
cessors of  the  original  trustees  of  the  town  of 
'Jeffersonville,  hold  the  equitable  estate  [*192 
in  the  ferry  for  the  benefit  of  the  heirs  and 
devisees  of  Bowman,  made  the  corporation 
joint  defendants  with  Wathen  to  their  bill;  and 
prayed  that  the  latter  might  be  enjoined  from 
using  the  ferry;  that  he  might  render  an  ac- 
count of  the  profits  thereof,  and  that  general 
relief  might  be  decreed  them. 

The  answer  of  the  defendant,  Wathen,  repels 
the  claim  of  the  complainants  to  the  ferry,  as 
having  any  foundation  on  the  alleged  reser- 
vation in  the  deed  from  Gwathney.  or  on 
any  exception  out  of  the  estate  passed  to  the 
grantees  by  that  deed;  relies  upon  the  validity 
of  the  grants  made  by  the  territorial  and  State 
governments;  upon  the  long  and  uninterrupted 
use  and  enjoyment  of  the  ferry  under  those 
grants,  and  upon  the  position  of  the  defend- 
ants as  a  purchaser  without  notice. 

The  corporation  of  Jeffersonville  deny  that 
they  were  created  a  corporation  by  the  deed 
from  Gwathney,  or  that  they  are  the  successors 
of  the  trustees  appointed  by  that  deed:  and 
they  claim  their  corporate  character  and  powers 
from  the  authority  of  the  Legislature  alone; 
they  deny  any  riparian  or  ferry  privileges  as 
belonging  to  the  complainants  in  virtue  of  the 
deed  from  Gwathney,  and  disclaim  any  part  in 
the  controversv  between  the  complainants  and 
Wathen. 

Upon  the  hearing,  the  Circuit  Court  dis- 
missed the  bill  with  costs. 

In  the  examination  of  this  cause  by  the 
Circuit  Court,  and  in  its  discussion  here,  an 
extensive  range  of  inquiry  has  been  opened, 
embracing  questions  upon  the  operation  of  that 
clause  in  the  deed  from  Gwathney  to  the  trust- 
ees of  Jeffersonville,  which  relates  to  the  ferry- 
rights  claimed,  as  forming  either  a  reservation 
or  an  exception  according  to  the  principles  of 
the  common  law,  and  as  affected,  therefore, 
by  the  presence  of  absence  of  words  of  perpe- 
tuity; also  upon  the  connection  of  these  rightw 
with,  and  their  dependence  upon,  ripnaan 
ownership,  and  upon  the  necessity  for  their 
separation  from  the  sovereign  or  eminent  do- 
main, to  permit  of  their  exercise  by  private 
persons.  These  are  topics,  however,  which 
this  court  regard  as  beside  the  real  merits  of 
the  present  controversy,  or  as  superseded  by 
the  true  principles  upon  which  it  ought  to  be 
settled.  The  real  question  involved  touches 
neither  the  definition  of  ferry  privileges  nor  the 
modes  of  their  enjoyment;  "but  relates  [*1©3 
exclusively  to  the  propriety  of  interfering,  at 
the  instance  of  the  complainants  below,  with 
those  rights  as  they  now  are  and  have  been  en- 
joyed by  the  defendants,  and  of  transferring 
such  rights  and  enjoyment  to  the  complain- 
ants themselves.  The  complainants  are  invok- 
ing the  aid  of  a  court  of  equity :  if  they  have 
perfect  rights,  proper  for  the  cognizance  of  a 
different  forum,  they  can  have  no  standing 
here;  if,  on  the  contrary,  they  require  the  in- 
terposition of  this  court,  they  must  stand  or 
fall  upon  the  settled  principles  which  govern 
its  action.  The  frequency  and  explicitness 
with  which  those  principles  have  been  an- 
nounced by  this  and  other  tribunals,  would 
seem  to  dispense  with  any  necessity  for  their 

Howabd  1. 


Digitized  by 


Google 


IMS 


Bowman  kt  al.  v.  Wathkn  et  al. 


193 


repetition,  and  to  impart  somewhat  the  ap- 
pearance of  triteness  to  their  recapitulation. 
They  have  been  imbodied  by  Lord  Camden, 
with  a  succinctness,  and  at  the  same  time  with 
a  comprehensiveness,  compressing  within  a 
few  sentences  almost  a  system  of  equity  juris- 
prudence, when  he  declared,  in  Smith  v.  Clay 
(S  Brown's  Chancery  Reports,  in  note),  "  that  a 
court  of  equity,  which  never  is  active  in  relief 
against  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands,  where 
the  party  has  slept  upon  his  rights  for  a  great 
length  of  time.  Nothing  can  call  forth  this 
eoart  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are 
wanting,  the  court  is  passive  and  does  nothing; 
laches  and  neglect  are  always  discountenanced, 
and.  therefore,  from  the  beginning  of  this  ju- 
risdiction, there  was  always  a  limitation  of  suit 
in  this  court."  In  a  case  very  often  referred  to 
{Utnenden  v.  Lord  Annetley,  2  Sch.  &  Let.), 
Lord  Redeadale  (page  636)  lavs  it  down  as  what 
he  calk  the  common  law  of  courts  of  equity, 
"that  every  new  right  of  action  in  equity  that 
accrues  to  a  party,  whatever  it  may  be,  must 
be  acted  upon,  at  the  utmost,  within  twenty 
years."  Berry  v.  Dinuoody  (4  Bro.  Ch.  Rep., 
357)  was  a  case  wherein  the  statute  of  limita- 
tions could  not  directly  apply,  for  there  had 
been  a  decree  for  an  account  that  had  not  been 
proceeded  in  with  effect;  it  was  a  case,  there- 
fore, in  which -the  court  proceeded  according 
to  its  discretion,  and  not  by  any  analogy  with 
the  statute  of  limitations;  Lord  Alvanley.  in 
deciding  this  case,  puts  it  upon  the  ground  of 
public  policy,  and  would  not  permit  the  ac- 
count to  be  carried  on,  because  the  party  who 
would  otherwise  have  been  entitled  to  it,  had 
194*]  been  guilty  of  such  laches  *as  to  render 
it  impossible  to  settle  the  account  accurately, 
la  the  case  already  mentioned  of  Hovcnden  v. 
heriAnnedey,  Lord  Redeadale  strikingly  illus- 
trates the  force  and  inflexibility  of  the  principle 
ob  which  he  had  been  insisting,  when  he  ad- 
verts to  and  disallows  the  circumstances  ad- 
duced and  relied  on  to  modify  the  operation  of 
that  principle.  After  declaring  that  lapse  of 
time,  independently  of  the  statute,  would  con- 
erode  the  party  in  default,  he  proceeds  to  re- 
Bark,  that  "  it  never  can  be  a  sound  discretion 
in  the  court  to  give  relief  to  a  person  who  has 
slept  upon  his  rights  for  such  a  lapse  of  time ;  for 
though  it  is  said,  and  truly,  that  the  plaintiffs 
» this  suit  and  those  under  whom  they  claim 
were  persons  embarrassed  by  the  frauds  of 
others,  yet  the  court  cannot  act  upon  such  cir- 
eaaMiancea.  If  it  did,  there  would  be  an  end 
of  all  limitation  of  actions  in  the  cases  of  dis- 
tressed persons;  for  if  relief  might  be  given 
•fter  twenty  years  on  the  ground  of  distress,  so 
Might  H  after  thirty,  forty,  or  fifty;  there 
would  be  no  limitation  whatever,  and  property 
weald  be  thrown  into  confusion."  So  Sir 
Wflaawi  Grant,  in  the  case  of  Beekford  et  al. 
».  Wade  (17  Ves.,  87).  declares  that  "  courts  of 
•tjoiiy  by  their  oVn  rules,  independently  of 
•ay  statutes  of  limitation,  give  great  effect  to 
length  of  time,  and  they  refer  frequently  to 
tae  statutes  of  limitation,  for  no  other  purpose 
aaa  as  furnishing  a  convenient  measure  for 
the  length  of  time  that  ought  to  operate  as  a 
bar  in  equity  of  any  particular  demand." 

TUs  doctrine  of  an  equitable  bar  by  lapse  of 
HowawoL 


time,  so  distinctly  announced  by  the  Chancel- 
lors of  England  and  Ireland,  has  been  ruled 
with  equal  force  bv  this  tribunal  in  the  cases  of 
Prevost  v.  Qratz  (6  Wheat.,  481),  of  Hughe*  v. 
Ed<aard»  (9  Wheat.,  489),  of  MiUer1*  Heirs  v. 
Mclntyre  (6  Peters,  61),  and  of  Piatt  v.  Vattier 
et  al.  (9  Peters,  405).  It  should  now  be  re- 
garded as  settled  law  in  this  court. 

Can  the  pretensions  of  these  complainants 
bear  examination  by  the  standard  which  this 
rule  ordains?  The  town  of  Jefferson ville  was 
established,  by  the  agent  of  the  original  propri- 
etor of  the  site  on  which  it  stands,  in  June, 
1802.  The  first  ferry  was  granted  by  the  terri- 
torial government  in  October,  1802;  a  period 
almost  coeval  with  the  creation  of  the  town 
itself.  This  grant  (like  every  other  for  a  sim- 
ilar purpose  mentioned  in  the  record)  was 
made  in  no  union  or  connection  of  inter- 
ests with  the  original  "proprietor  of  [*195 
the  lands,  but  in  a  wholly  separate  and 
distinct  interest.  It  is  proved  that  the  agent 
of  the  original  proprietor  resided  in  the  im- 
mediate neighborhood.  He  may  be  pre- 
aumed.from  his  agency  in  laying  off  and  selling 
the  lots,  to  have  been  familiar  with  the  locali- 
ties of  the  place  and  with  the  interests  and 
pursuits  of  the  occupants.  He  is  shown  to 
have  had  knowledge  of  the  existence  of  a  ferry 
at  the  place,  and  to  have  availed  himself  of  its 
accomodation  like  other  passengers.  The  use 
of  this  separate  and  independent  ferry -right  lias 
existed  from  the  first  grant  to  the  institution  of 
this  suit,  for  a  period  of  thirty-eight  years, 
without  an  intimation,  during  this  interval,  of 
a  right  in  the  complainants  or  in  those  from 
whom  they  deduce  title.  Throughout  all  this 
time,  the  holders  of  this  ferry,  with  a  feeling 
of  security  which  circumstances  were  well  cal- 
culated to  inspire,  have  bestowed  their  care  and 
their  means  upon  an  enterprise  to  which  they 
were  prompted,  no  doubt,  by  considerations  of 
profit,  but  one  not  the  less  useful  or  laudable, 
nor  less  entitled  to  protection  for  that  reason : 
an  undertaking  highly  promotive  of  public  ad: 
vantage.  Can  these  defendants,  under  circum- 
stances such  as  are  here  enumerated,  and 
consistently  with  the  principles  of  this  court, 
be  now  arrested  in  this  enterprise?  and  this  at 
the  instance  of  persons  who  may  in  some  sense 
be  regarded  as  having  prompted  them  to  it,  if 
not  by  express  invitation  or  by  the  connivance 
of  their  agent,  yet  by  their  own  long  abandon- 
ment of  whatever  interest  in  the  subject  they 
may  once  have  possessed?  Such  a  proceeding 
would  not  accord  with  the  maxims  of  a  court 
"  which  is  never  active  to  give  relief  against 
conscience  or  public  convenience,"  or  "to  a 
party  who-has  slept  upon  his  rights;"  a  court 
which  "  nothing  can  call  forth  into  activity 
but  conscience,  good  faith,  and  reasonable  dil- 
igence." In  this  instance  the  complainants 
have  slept,  long  slept  upon  their  rights;  by 
their  want  of  reasonable  diligence,  others  have 
been  induced  to  embark  in  an  undertaking 
against  which  these  complainants  had  power  to 
warn  them;  with  respect  to  these  parties,  there- 
fore, this  court  must  remain  passive,  and  can 
do  nothing. 

It  was  insisted  in  the  argument  for  the  com- 
plainants, that  Bowman,  the  ancestor,  having 
remained  in  Virginia  until  his  death  in  18;S6, 
never  had  knowledge  of  an  intrusion  upon  his 
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ferry-rights;  and  that  without  such  knowledge, 
196*]  no  presumption  on  the  score  'either  of 
neglect  or  acquiescence  could  be  allowed 
against  him.  In  the  first  place,  with  regard  to 
the  fact  of  ignorance  here  assumed,  this  cannot 
be  admitted;  because  it  is  proved  that  Gwath- 
ney,  the  agent,  resided  in  the  immediate  neigh- 
borhood: that  from  his  agency  in  laying  off 
and  selling  the  lots,  he  was  necessarily  con- 
nected with  the  affairs  of  the  town ;  and  it  is 
shown,  beyond  question,  that  he  had  knowl- 
edge of  the  existence  of  the  ferry,  and  had  act- 
ually used  it  at  an  early  period  after  its  estab- 
lishment, though  the  precise  time  when  is  not 
ascertained.  Let  it  be  conceded,  however, 
that  Bowman  and  his  family  omitted  to 
inform  themselves  of  the  right  set  up  to  this 
ferry  by  others;  it  is  not  perceived  how  such  a 
concession  would  strengthen  the  claim  of  the 
complainants,  or  impair  the  title  of  the  defend- 
ant, as  accruing  from  lapse  of  time.  The  de- 
fendant, or  his  grantors,  did  not  enter  under 
Bowman;  nor  in  subordination  to  any  title 
of  his;  they  have  always  claimed  under 
grants  from  a  wholly  different  authority, 
and  adversely  to  Bowman  and  to  everyone 
else.  If  Bowman,  by  negligence,  or  by  failure 
to  look  after  and  protect  his  own  interests,  per- 
mit the  title  of  another  to  grow  into  full  matu- 
rity, he  thereby  recognizes  the  force  of  the 
principle  of  the  bar  by  lapse  of  time,  which 
creates  a  title  as  complete  m  equity  as  would 
be  imparted  by  an  express  conveyance.  This 
conclusion  follows  by  regular  deduction  from 
all  the  authorities  upon  this  doctrine  of  lapse  of 
time,  and  is  established  by  the  express  language 
of  this  court  in  the  case  of  Boon  v.  Chiles  (10 
Peters,  228),  where,  in  speaking  of  one  whose 
acts  may  make  him  a  trustee  by  implication,  it 
holds  this  language:  "His  possession  enables 
him  to  have  at  least  the  same  protection  as  that 
of  a  direct  trustee,  who,  to  the  plaintiff's  knowl- 
edge, disavows  the  trust,  and  holds  adversely; 
as  to  whom  the  time  runs  from  the  disavowal; 
because  his  possession  from  thenceforth  is  ad- 
verse. The  possession  of  the  land  is  notice  of 
a  claim  to  it  by  the  possessor  (Sugd.  Vend.. 
7S3),  if  not  held  by  a  contract  or  purchase ;  it 
is  fron  its  inception  adverse  to  all  the  world, 
and  in  twenty  years  bars  the  owner  in  law  and 
in  equity."  In  conformity  with  this  doctrine 
is  the  decision  in  Buchannon  etal.  v.  Upshaw, 
made  during  the  present  term  of  this  court. 
We  consider  the  pretensions  of  the  com- 
'  plainants  below,  the  appellants  here,  to  be, 
upon  every  correct  view,  within  the  opera- 
197*]  tion  *of  the  equitable  bar,  by  lapse  of 
time;  we  hold,  therefore,  that  the  Circuit 
Court  properly  dismissed  their  bill,  and  we  ac- 
cordingly affirm  the  decree  of  that  court. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is  here- 
by affirmed,  with  costs. 

Aff'sr  2  McLean,  376. 

Clted-T  How.,  258 : 8  How.,  SB ;  1  Wood.,  &.  M.,  112 
148:  2  Cliff,  166. 
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THOMAS  E.  ELLI8,  JONATHAN  M.  HILL, 
DANIEL  ROPER,  and  T.  B.  BETHEA. 
Plaintiff*  in  Error, 

v. 

THOMAS  JONES,  Administrator  of  Montba- 

vtlle  D.  Taylor.  Deceased. 

Alabama  law — governing  collection  of  teeured 
debts— court  equally  divided. 

The  law  of  the  State  of  Alabama,  passed  In  1821, 
ch.26,  sec.  6,  which  authorizes  securities  to  require 
of  the  creditor  forwith  to  put  the  bond,  &c,  in  suit 
against  the  principal,  and  absolves  the  security  un- 
less the  creditor  commences  suit  and  uses  due  dili- 
gence to  collect  the  debt  from  the  principal,  does 
not  Include  a  case  where  the  parties  (principal  and 
security)  unite  in  a  Joint  and  several  sealed  bill. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 

On  the  16th  of  January,  1837,  the  plaintiffs 
in  error  executed  the  following  bill : 
$5,000  Wilcox  C.  H.,  Ala., 

January  16, 1887. 

Twelve  months  after  date,  we  or  either  of  us 
promise  to  pav  Montraville  I).  Taylor,  or  bear- 
er, the  sum  of  five  thousand  dollars,  value  re- 
ceived of  him,  as  witness  our  hands  and  Heals. 
Thomas  E.  Ellis,     [l.  a. 
Jonathan  M.  Hill,  [l.  s. 
D.  Roper,  [l.  s.' 

T.  B.  Bethea.  [l.  s.] 

At  some  time  after  the  date  and  delivery  of 
the  above  bill,  Taylor,  the  obligee,  died  intes- 
tate, and  Thomas  Jones,  a  citizen  of  the  State 
of  North  Carolina,  became  his  administrator. 

•In  November,  1830,  Jones  brought  [*198 
suit  against  all  the  obligors  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of 
Alabama.  The  defendants  were  returned  "not 
found;"  but  the  suit  being  renewed  to  March 
Term,  1840,  they  were  all  served  with  process 
except  Hill,  who  was  never  reached. 

Bethea  and  Roper  severed  in  their  pleas  from 
Ellis.  The  latter  pleaded  usury,  and  that  he 
had  only  received  $4,000  for  the  bill.  Bethea 
and  Roper  pleaded  that  they  were  only  sureties, 
but  their  plea  not  being  sustained,  a  jury  was 
impaneled,  who  found  a  verdict  against  the 
whole  three,  for  $4,000.  As  far  as  Ellis  was 
concerned,  there  was  no  appeal,  and  the  only 
question  before  this  court  was  upon. the  validity 
of  the  pleas  of  Bethea  and  Roper. 

In  order  to  understand  these  pleas,  it  is 
necessary  to  refer  to  the  laws  of  Alabama. 

The  Act  of  1621  (ch.  26,  sec.  5,  found  in 
Aikin's  Digest  2d  ed.  title  "Securities,"  sec  6. 
p.  385),  is  as  follows : 

"When  any  person  or  persons  shall  become 
bound  as  security  or  securities,  by  bond,  bill, or 
note,  for  the  payment  of  money  or  any  other 
article,  and  shall  apprehend  that  bis  or  their 

firincipal  or  principals  is  or  are  likely  to  become 
nsolvent,  or  to  migrate  from  this  State  without 
previously  discharging  any  such1  bond,  bill,  or 
note,  it  shall  be  lawful  for  such  security  or 
securities  in  every  such  case  (provided  an  action 
shall  have  accrued  on  such  bond,  bill,  or  note), 
to  require,  by  notice  in  writing,  of  bis  or  their 
creditor  or  creditors,  forthwith  to  put  the  bond, 
bill,  or  note.by  which  he  or  they  may  be  bound 
as  security  or  securities,  as  aforesaid,  in  suit; 
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tod  unless  the  creditor  or  creditors  so  required 
to  pat  such  bond,  bill,  or  note  in  suit,  shall  in 
i  reasonable  time  commence  an  action  on  such 
bond,  bill,  or  note,  and  proceed  with  due  dili- 
gence in  the  ordinary  course  of  law,  to  recover 
judgment  for,  and  by  execution  to  make,  the 
amount  due  by  such  bond,  bill,  or  nole;  the 
creditor  or  creditors,  so  failing  to  comply  with 
the  requisition  of  such  security  or  securities, 
ihall  thereby  forfeit  the  right  which  he  or  they 
otherwise  would  have  had,  to  demand  and 
receive  of  such  security  or  securities,  the  amount 
which  may  be  due  by  such  bond,  bill,  or  note." 

Bethea  and  Roper  filed  two  pleas;  the  first  of 
which  alleged  that  they  were  Sureties;  that 
Ellis  alone  received  the  consideration  for  the 
bill;  that  the  intestate  knew  this;  that  until  the 

199*]  — »day   of ,  1889,  Ellis  was 

solvent,  in  good  credit,  and  had  property  suffi- 
cient to  pay  the  debt;  that  on  the day  of 

July  1838,  in  the  lifetime  of  the  intestate,  they 
gave  notice  that  he  was  required  to  institute 
rait  against  Ellis;  that  by  reasonable  diligence, 
be  could  have  collected  the  debt  from  the 
principal;  that  the  intestate  did  not  and  would 
not  prosecute  his  demand  within  a  reasonable 
rime  thereafter,  but  did  not  sue  until  the  com- 
mencement of  this  suit:  and  that  Ellis  had 
become  insolvent. 

The  second  plea  stated  the  same,  in  substance, 
with  the  addition  that  the  notice,  given  to  the 
intestate  requiring  him  to  sue,  was  in  writing. 

To  these  pleas  a  replication  was  put  in.  aver- 
ring, that  in  the  single  bill  sealed  with  the  seals 
of  the  defendants,  Bethea  and  Roper  did, 
jointly  and  severally  with  the  said  Ellis,  prom- 
ise to  pay;  and  thereby  admitted  themselves  as 
principals  in  the  said  note;  and  that  they  ought 
not  to  be  permitted  to  aver  that  they  are  sure- 
ties and  not  principals,  nor  that  they  had  no 
interest  in  the  consideration  thereof,  because  of 
the  admission  and  promise  in  the  bill  aforesaid. 

To  this  replication  there  was  a  demurrer,  and 
i  grinder  in  demurrer. 

The  judgment  of  the  court  was  that  the  rep- 
lication was  sufficient  in  law,  and  that  the  de- 
murrer should  be  overruled;  from  which  judg- 
ment Bethea  and  Roper  brought  the  case  up,  by 
writ  of  error. 

Mr.  R.  Johnnon  for  the  plaintiffs  in  error. 

Mr.  Jane*  for  the  appellee. 

Mr.  Johnson's  point  was,  that  the  law  of 
Alabama  authorizes  such  a  defense  as  was  made 
by  the  plea,  without  regard  to  the  form  which 
the  obligation  sued  upon  may  assume,  when,  in 
fact,  the  relation  of  principal  and  security 
exists;  or.  at  least,  so  allows  it,  if  such  fact  is 
kaown  to  the  creditor. 

It  is  averred  in  the  pleadings,  that  the  intes- 
tate knew  that  they  were  sureties,  and  that  they 
gave  notice  to  trie  administrator  to  proceed 
sgahwt  the  principal,  which  notice  was  given 
in  writing.  In  1  Stewart,  11,  the  plea  was  the 
Mae  as  in  this  case;  replication  that  the  notice 
was  not  in  writing;  on  demurrer,  decided  in 
favor  of  the  defendant.  4  Porter,  232,  sup- 
800*]  posed  *to  overrule  the  above,  but  it  is 
•hown  not  to  do  so  by  9  Porter,  334. 

The  statute  is  a  cumulative  remedy,  and  it  is 
therefore  only  necessary  to  aver  ^the  facts, 
■effect  and  insolvency.  The  law  is  the  same 
in  New  York.    (See  13  Johns.,  174.) 

A*  to  the  second  plea.  The  statute  (Aiken's 
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Dig.  of  Laws  of  Alabama)  requires  three 
tilings. 

1.  There  shall  be  a  note,  &c..  for  the  pay- 
ment of  money. 

2.  That  notice  shall  be  given  to  the  holder. 

3.  That  there  must  be  a  neglect  on  his  part. 
It  is  admitted  here  that  the  pleas  contain  all 

these  averments,  but  the  replication  says  that 
the  obligatton  being  joint  and  several  all  were 
principals;  and  the  question  is,  whether,  the 
instrument  being  under  seal,  the  fact  of  surety- 
ship can  be  inquired  into.  Is  the  statute  appli- 
cable to  cases  where  the  fact  of  suretyship  does 
not  appear  on  the  face  of  the  instrument? 

General  rule  is.that  parol  evidence  is  not  ad- 
missible to  vary  written  contract;  but  there  are 
exceptions,  one  of  which  is,  where  two  parties 
are  bound, but  one  is  only  surety.  (2  Stark., ed. 
of  1834,  p,  778,  title  "Surety.")  This  being  the 
law,  the  act  did  not  intend  to  shut  it  out,  for  it 
meant  to  benefit  the  surety.and  not  the  creditor. 
The  first,  second,  and  third  sections  all  show 
this.  By  the  Act  of  1811  (ch.  1.  sec.  2,  same 
Digest,  164),  parol  evidence  must  be  admitted, 
or  the  sheriff  could  not  comply  with  the  Act. 
(See.aTso.Actof  1827.ch.  27.)  The  cases  sustain 
this.  (1  Stewart ;  1 3  Johns,  .above  cited ;  5  Por- 
ter, 443;  and  3  Stewart,  9,  160.) 

Mr.  Jones,  for  appellee,  maintained  that  the 
replication,  though  but  a  re-averment  of  what 
sufficiently  appears  in  the  declaration  and  on  the 
face  of  the  cause  of  action  itself,  was  a 
good  answer  to  the  plea,  and  was  properly  sus- 
tained on  demurrer:  that  the  plea  itself  was 
bad  on  general  demurrer,  and  he  was,  for  that 
reason,  entitled  to  judgment  on  the  demurrer. 

Case  in  13  Johnson  stands  on  special  ground; 
the  holder  of  the  note  had  promised  to  sue  the 
principal.  King  v.  Baldwin  (2  Johns.,  Ch. 
Rep.,  552-554),  lays  down  the  rule  with  great 
clearness,  that  if  the  creditor  gives  time  to 
principal  by  a  positive  act,  it  discharges  the 
surety.  But  it  must  be  by  a  positive  act.  (See 
10  *Peters,257;  3  Wheat.,  520;  7  Peters,  [*201 
126.)  Plea  defective,  because  does  not  say  for 
how  long  a  time  the  creditor  neglected  to  sue 
principal ;  what  is  reasonable  time  is  a  question 
of  law,  and  the  time  must  be  stated. 

Law  says  where  a  person  is  bound  as  surety: 
but  this  case  is  not  so ;  he  is  bound  as  principal. 
Starkie  refers  to  the  case  of  co-obligors,  and 
not  that  of  obligee  against  obligor.  The  case 
in  9  Porter  is  where  one  was  bound  expressly 
as  surety.    Statute  is  a  penal  one. 

Mr.  Johnson,  in  reply : 

13  Johnson  only  re-affirms  7  Johnson,  which 
carried  out  the  English  doctrine.  (13  Johnson 
cited  with  approbation  in  Sprigg  v.  Bank  of 
Mount  Pleasant,  10  Peters,  266.)  Statute  not 
penal,  but  remedial.  In  1811  began  to  protect 
surety,  but  did  not  carry  it  far  enough.  They 
substituted  a  legal  presumption  of  mischief  for 
actual  proof,  by  making  notice  conclusive. 
Nothing  in  the  act  to  require  suretyship  to  be 
apparent  on  the  face  of  the  instrument.  It  is 
admitted  that  after  surety  has  paid  the  debt.he 
may  enter  up  judgment  against  the  principal; 
did  Legislature,  then,  intend  surety  to  be  sued 
before  he  should  have  any  relief?  In  Alabama 
all  contracts  are  several  as  well  as  joint,  and 
therefore  all  would  be  shut  out. 

Not  an  open  question  (3  Stewart,  9,  160);  in 
1830  where  a  bill  of  suretv  was  .dismissed, 
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:ause  he  had  a  defense  at  law  by  giving 
iOtice  to  the  creditor  and  did  not  avail  himself 
f  it.    9  Porter  says  statute  is  a  cumulative 
remedy. 

Mr.  Jones  refers  the  court  to  United  States  v. 
Bradley  (5  Peters,  264). 

The  court  being  equally  divided,  the  judg- 
ment of  the  court  below  was  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel:  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs  and  damages 
at  the  rate  of  six  per  centum  per  annum. 


202*]  'WILLIAM  T.  McCLURG,  JOHN 
C.  PARRY,  and  ENOCH  J.  HIGBY,  Part- 
ners doing  business  under  the  firm  of  Mc- 
Clurg,  Parry  &  Hiobt,  Assignees  of  James 
Harley,  Plaintiffs  in  Error, 
•*  t>. 

LAWRENCE  KINGSLAND,  ISAAC 
LIGHTNER,  and  JAMES  CUDDY,  Part- 
ners, doing  business  under  the  firm  of  Kings- 
land,  Lightner  &  Cuddy,  Defendant*. 

Invention,  what  facts  justify  presumption  of 
license  to  use — assignees  of  patentright,  rules 
governing — trial  of  action  for  violation  of— 
Acts  of  1839,  eh.  88,  and  18S6,  ch.  S57. 

If  a  person  employed  in  the  manufactory  of 
another,  while  receiving  wages,  makes  experiments 
at  the  expense  and  in  the  manufactory  of  his  em- 

Sloyer ;  bas  bis  wages  Increased  In  consequence  of 
ie  useful  result  of  the  experiments;  makes  the 
article  invented  and  permits  nls  employer  to  use  It, 
no  compensation  for  its  use  beln(r  paid  or  demand- 
ed, and  then  obtains  a  patent,  these  facts  will  Jus- 
tify the  presumption  of  a  license  to  use  the  inven- 
tion. 

Such  an  unmolested  and  notorious  use  of  the  in- 
vention prior  to  the  application  for  a  patent,  will 
bring:  the  case  within  the  provisions  of  the  7th  sec- 
tion of  the  Act  of  1838,  cb.  88. 

The  assignees  of  a  patent-  right  take  It  subject  to 
the  legal  consequences  of  the  previous  acts  of  the 
patentee. 

The  14th  and  16th  sections  of  the  Act  of  1836,  oh. 
887,  prescribe  the  rules  which  must  govern  on  the 
trial  of  actions  for  the  violation  of  patent-rights ; 
and  these  sections  are  operative,  so  far  as  tbey  are 
applicable,  notwithstanding  the  patent  may  have 
been  granted  before  the  passage  of  the  Act  of  1836. 

The  words,  "any  newly  Invented  machine,  man- 
ufacture, or  composition  of  matter,"  in  the  7th 
section  of  the  Act  of  1839,  have  the  same  meaning 
as  "invention,"  or  "thing  patented." 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania. 

The  facts  are  sufficiently  stated  In  the  opin- 
ion of  the  court. 

The  bill  of  exceptions  which  was  taken  on 
the  trial  below  was  as  follows: 

And  the  plaintiff  thereupon  excepted  to  cer- 
tain parts  of  the  instructions  so  given  by  the 
court  to  the  jury,  which  instructions  so  except- 
ed to  are  hereinafter  set  forth,  to  wit: 
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"  It  has.  however,  been  urged  by  the  plaint- 
iff's counsel  that  the  right  to  the  continued  use 
is  restricted  U>  the  'specific  machine,  manu- 
facture, or  composition  of  matter  bo  made  or 
purchased,'  so  that  a  defendant  is  protected  no 
farther  than  in  the  case  of  the  invention  (for 
which  this  patent  was  granted)  prior  to  the  ap- 
plication, and  is  liable  to  damages  if  he  makes 
any  rolls  by  Harley  a  plan  afterwards. 

*"  We,  therefore,  feel  bound  to  take  [*20S 
the  words,  '  newly  invented  macine,'  in  the  Act 
of  1889,  manufacture,  or  composition  of  matter 
and  such  invention,  to  mean  the  invention  pat- 
ented, and  the  words  '  specific  machine,'  to  re- 
fer to  the  thing  originally  invented,  whereof 
the  exclusive  right  is  procured  by  patent,  but 
not  to  any  newly  discovered  improvement  to 
an  existing  patent. 

"The  use  of  the  patent  must  be  of  the  same 
specific  improvement  originally  invented,  as 
was  before  the  application  used  by  any  person 
who  had  purchased  or  constructed  the  ma- 
chinery on  which  he  operated  to  produce  the 
effect  described  in  the  specification ;  but  when 
such  person  confines  the  future  case  to  the 
specific  mode,  method,  manner,  and  process  of 
producing  the  described  effect,  it  is  by  the 
words  and  true  meaning  of  the  law,  without 
liability  to  the  inventor  or  other  person  inter- 
ested in  the  invention,  so  construed,  and  by 
thus  protecting  the  person  who  has  engaged  the 
use  of  an  invention  before  the  application  for 
a  patent,  the  great  object  of  the  patent  laws,  as 
declared  in  the  4th  section  of  the  Act  of  1887, 
will  be  consummated;  that  is,  to  protect  the 
rights  of  the  public  and  '  of  patentees  in  pat- 
ented inventions  and  improvements. '  (4  Story, 
3647.)  A  different  construction  would  make 
it  necessary  to  carry  into  all  the  former  laws 
the  same  literal  exposition  of  the  various  terms 
used  to  express  the  same  thing,  and  thereby 
changing  the  law  according  to  every  change  of 
phraseology,  make  it  a  labyrinth  of  inextricable 
confusion. 

"  Our  opinion,  therefore,  is,  that  the  defend- 
ants have  a  right  to  the  continued  use  of  the 
improvement  patented  to  Harley;  the  facta  of 
the  case,  which  are  not  controverted,  have 
equal  effect  with  a  license,  and  the  evidence 
brings  the  defendant  under  the  protection  of 
the  Act  of  1839,  by  the  unmolested  notorious 
use  of  the  invention  before  the  application  for 
a  patent.  Nothing  has  been  shown  on  the  part 
of  the  plaintiffs  to  counteract  the  effect  of  this 
prior  use;  as  assignees  of  Harley,  they  stand  in 
his  place  as  to  right  of  responsibility;  they  took 
the  patent,  subject  to  the  legal  consequences  of 
his  previous  acts,  and  connecting  these  with  the 
want  of  an  assertion  of  a  right,  to  the  use  by 
the  defendants  of  the  invention  patented,  till 
this  suit  was  brought  in  September,  1885,  pro- 
tects them  from  liability. 

*"In  our  opinion,  your  verdict  ought  [*204 
to  be  for  the  defendants.  Verdict  accordingly, 
and  judgment  for  defendants." 

Mr.  Dunlap,  on  behalf  of  the  plaintiffs  in 
error,  contended  that  the  court  below  had  erred 
in  charging  the  jury — 

1.  That  the  facts  justified  the  presumption 
of  a  license  or  grant  to  use  the  invention,  and 
that  defendants  were  protected  thereby,  inde- 
pendent of  any  act  of  Congress. 

2.  That  the  words  "specific  machine"    in 
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the  4th  section  of  the  Act  of  1830,  referred  to 
the  invention  itself,  and  that  the  authority  to 
use  it  before  the  patent  carried  the  right  to 
continue  to  make  and  use  it  after  the  patent 
had  issued. 

Mr.  Jtutiee  Baldwin  delivered  the  opinion 
of  the  court: 

This  case  comes  here  on  a  writ  of  error  to 
the  Circuit  Court  for  the  Western  District  of 
Pennsylvania,  in  an  action  brought  by  the 
plaintiffs,  assignees  of  James  Barley,  against 
the  defendants,  for  the  infringement  of  a  pat- 
ent granted  to  Harley  for  an  improvement  in 
the  mode  of  casting  chilled  rollers  and  other 
metallic  cylinders  and  cones,  in  which  judg- 
ment was  rendered  for  the  defendants.  On 
the  trial  it  appeared  in  evidence  that  it  had 
long  been  a  desideratum  to  find  out  some  mode 
by  which  iron  rollers  or  cylinders  could  be  so 
cut  that  when  the  metal  was  introduced  into 
the  mould  it  should  cause  a  swyrl  or  rotary 
motion,  by  which  the  flog  or  dross  would  be 
thrown  into  the  centre  instead  of  the  surface 
of  the  cylinder.  By  the  old  mode,  the  metal 
was  conveyed  from  the  furnace  to  the  mould 
through  a  gate,  or  pipe,  placed  in  a  horizontal 
or  perpendicular  direction.  The  mode  alleged 
to  have  been  invented  by  Harley  is  thus  de- 
scribed in  the  specification  annexed  to  the  pat- 
ent: "  The  tube  or  tubes,  or  passages  called 
plea,  through  which  the  metal  to  be  conveyed 
nuo  the  moulds  shall  not  enter  the  mould  per- 
pendicularly at  the  bottom,  but  slanting,  or  in 
a  direction  approaching  to  a  tangent  of  the 
cylinder,  or  if  the  gates  enter  the  moulds  hori- 
zontally, or  nearly  so,  shall  not  enter  in  the  di- 
rection of  the  axis  of  the  cylinder,  but  in  a 
tangent  form,  or  inclining  towards  a  tangent 
of  the  cylinder." 

This  was  the  thing  patented,  consisting  solely 
in  changing  the  direction  of  the  tube,  which 
206*]  conveyed  the  metal  to  the  mould  *from 
a  horizontal  or  perpendicular  position  to  an 
angular  one ;  it  produced  the  desired  effect  and 
wai  highly  useful. 

The  novelty  of  the  invention  was  much  con- 
tested at  the  trial,  but  as  the  case  turned  on 
other  points,  that  became  an  immaterial  ques- 
tion; as  the  case  comes  before  us,  on  excep- 
tions to  the  charge  of  the  court,  which  assumed 
that  Harley  was  the  original  and  true  inventor 
of  the  improvement,  and  put  the  case  to  the 
jury  on  the  following  facts,  which  were  in  full 
proof,  in  nowise  contradicted,  and  admitted  to 
be  true: 

That  Harley  was  employed  by  the  defend- 
ants at  their  foundry  in  Pittsburgh,  receiving 
•agesfrom  them  by  the  week;  while  so  em- 
ployed, be  claimed  to  have  invented  the  im- 
provement-patented, and  after  several  unsuc- 
<**ful  experiments  made  a  successful  one  in 
October,  1834;  the  experiments  were  made 
in  the  defendants'  foundry,  and  wholly  at  their 
expense,  while  Harley  was  receiving  his  wages. 
*hieh  were  increased  on  account  of  the  useful 
roaik.  Harley  continued  in  their  employment 
°a  wage*  until  January  or  February,  1835, 
daiftag  all  which  time  he  made  rollers  for 
them:  he  often  spoke  about  procuring  a  patent, 
*ad  prepared  more  than  one  set  of  papers  for 
the  purpose;  made  his  application  the  17th 
February,  1885,  for  a  patent;  it  was  granted 
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on  the  3d  of  March,  assigned  to  the  plaintiffs 
on  the  16th  of  March,  pursuant  to  an  agree- 
ment made  in  January. 

While  Harley  continued  in  the  defendants' 
employment  he  proposed  that  they  should  take 
out  a  patent  and  purchase  his  right,  which  they 
declined;  he  made  no  demand  on  them  for  any 
compensation  for  using  his  improvement,  nor 
gave  them  any  notice  not  to  use  it,  till,  on  some 
misunderstanding  on  another  subject,  he  gave 
them  such  notice,  about  the  time  of  his  leaving 
their  foundry,  and  after  making  the  agreement 
with  the  plaintiffs,  who  owned  a  foundry  in 
Pittsburgh,  for  an  assignment  to  them  of  his 
right.  The  defendants  continuing  to  make 
rollers  on  Harley's  plan,  the  present  action  was 
brought  in  October,  1835,  without  any  previous 
notice  by  them.  The  court  left  it  to  the  jury 
to  decide  what  the  facts  of  the  case  were ;  but 
if  they  were  as  testified,  charged  that  they 
would  fully  justify  the  presumption  of  a  license, 
a  special  privilege,  or  grant  to  the  defendants 
to  use  the  invention ;  and  the  facts  amounted 
to  "a  consent  and  allowance  of  such  use,"  and 
show  such  a  consideration  as  would  sup- 
port *an  express  license  or  grant,  or  [*206 
call  for  the  presumption  of  one  to  meet  the  jus- 
tice of  the  case,  by  exempting  them  from  liabil- 
ity; having  equal  effect  with  a  license,  and 
giving  the  defendants  a  right  to  the  continued 
use  of  the  invention.  The  court  also  charged 
the  jury,  that  the  facts  of  the  case,  which  were 
not  controverted,  brought  it  within  the  provis- 
ions of  the  7th  section  of  the  Act  of  1839,  by 
the  unmolested,  notorious  use  of  the  invention, 
before  the  application  for  a  patent  by  Harley, 
and  that  nothing  had  been  shown  by  the  plaint- 
iffs to  counteract  the  effect  of  this  prior  use. 
That  as  assignees  of  Harley,  the  plaintiffs  stand 
in  his  place,  as  to  right  and  responsibility;  they 
took  the  assignment  of  the  patent,  subject  to 
the  legal  consequences  of  his  previous  acts,  and 
connecting  these  with  the  absence  of  an  asser- 
tion of  a  right  adverse  to  the  defendants'  use 
till  this  suit  was  brought,  protected  the  defend- 
ants from  liability  for  any  damages  therefor. 

The  exceptions  to  the  charge  were  confined 
to  these  two  points,  which  constitute  the  only 
subject  for  our  consideration.  Whether  these 
exceptions  are  well  taken  or  not  must  depend 
on  the  law  as  it  stood  at  the  emanation  of  the 
patent,  together  with  such  changes  as  have 
been  since  made ;  for  though  they  may  be  retro- 
spective in  their  operation,  that  is  not  a  sound 
objection  to  their  validity ;  the  powers  of  Con- 
gress to  legislate  upon  the  subject  of  patents 
is  plenary  by  the  terms  of  the  Constitution,  and 
as  there  are  no  restraints  on  its  exercise,  there 
can  be  no  limitation  of  their  right  to  modify 
them  at  their  pleasure,  so  that  they  do  not  take 
away  the  rights  of  property  in  existing  patents. 

When  the  patept  to  Harley  was  granted,  and 
this  suit  brought,  the  Acts  of  1793  and  1800 
were  the  tests  of  its  validity,  but  the  31st  sec- 
tion of  the  Act  of  1838  repealed  all  existing 
laws  on  the  subject  of  patents,  with  a  proviso, 
that  all  suits  brought  before  may  be  prosecuted 
in  the  same  manner  as  if  that  act  had  not  been 
passed,  "excepting  and  saving  the  application 
to  any  such  action,  of  the  provison  of  the  14th 
and  1*5  sections  of  this  act,  so  far  as  they  may 
be  applicable  thereto."  This  repeal,  however, 
can  have  no  effect  to  impair  the  right  of  prop- 
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erty  then  existing  in  a  patentee,  or  his  assignee, 
according  to  the  well  established  principles  of 
this  court  in  8  Wheat.,  498;  the  patent  must 
therefore  stand  as  if  the  Acta  of  1798  and  1800 
remained  in  force;  in  other  respects  the  14th 
207*1  and  15th  sections  of  the  Act  of  »1886 
prescribe  the  rules  which  must  govern  on  the 
trial  of  actions  for  the  violation  of  patented 
rights,  whether  granted  before  or  after  its  pass- 
age. 

In  Pennock  v.  Dialogue,  this  court  held,  in 
1829,  "That  if  an  inventor  makes  his  discov- 
ery public,  looks  on,  and  permits  others  freely 
to  use  it,  without  objection  or  assertion  of  claim 
to  the  invention,  of  which  the  public 'might 
take  notice;  he  abandons  the  inchoate  right  to 
the  exclusive  use  of  the  invention,  to  which 
a  patent  would  have  entitled  him,  had  it  been 
applied  for  before  such  use,  and  that  it  makes 
no  difference  in  the  principle  that  the  article  so 
publicly  used,  and  afterwards  patented,  was 
made  by  a  particular  individual  who  did  so  by 
the  private  permission  of  the  inventor."  (2 
Peters/  14,  15,  S.  P.;  Grant  v.  Raymond,  6 
Peters,  248.  249;  Shau>\.  Cooper,  7  Peters,  818 
-828.) 

On  this  construction  of  the  Acts  of  1793  and 
1800,  Harley's  patent  would  have  been  void, 
on  the  evidence  in  this  case.  Such  seems  to 
have  been  the  sense  of  Congress,  as  expressed 
in  the  Act  of  1832,  which  authorized  the  issuing 
a  new  patent,  when  an  original  one  was  invalid 
by  accident,  inadvertence,  or  mistake,  and 
without  any  fraudulent  intent,  by  reason  of  the 
terms  of  the  3d  section  of  the  Act  of  1793  not 
having  been  complied  with.  "Provided,  how- 
ever, that  such  new  patent  so  granted  shall  in 
all  respects  be  liable  to  the  same  matters  of  ob- 
jection and  defense  as  any  original  patent, 
granted  under  the  said  first-mentioned  act. 
That  no  public  use  or  privilege  of  the  invention 
so  patented,  derived  from  or  after  the  grant  of 
the  original  patent,  either  under  any  special 
license  of  the  inventor,  or  without  the  consent 
of  the  patentee  that  there  shall  be  free  public 
use  thereof,  shall  in  any  manner  prejudice  the 
right  of  recovery  for  any  use  or  violation  of  his 
invention  after  the  grant  of  such  new  patent, 
as  aforesaid."    (4  Story,  2801.) 

This  act  is  an  affirmance  of  the  principles 
laid  down  by  this  court  in  the  three  cases  before 
referred  to,  and  as  the  exception  to  the  proviso 
is  limited  to  an  use  of  the  invention  under  a 
special  license  of  the  inventor  after  the  grant 
of  the  original  patent,  it  leaves  the  use  prior  to 
the  application  for  such  patent  clearly  obnox- 
ious to  the  principle  established  in  2  Peters,  14, 
15,  whereby  the  patent  would  become  void. 

The  same  conclusion  follows  from  the  15th 
208*]  section  of  the  Act  *of  1836.  which  de- 
clares, that  if  the  thing  patented  "had  been  in 
{>ublic  use,  or  on  sale,  with  the  consent  and  al- 
owance  of  the  patentee,  before  the  application 
for  a  patent,"  judgment  shall  be  rendered  for 
the  defendant  wttb  costs.  (4  Story,  2511.)  The 
cose  before  us  is  one  of  this  description:  the 
defendants  use  the  invention  of  Harley  for  four 
months  before  his  application  for  a  patent;  this 
use  was  public,  and  not  only  with  his  express 
consent  and  allowance,  but  he  himself  made 
the  rollers  on  the  plan  he  invented  during  those 
months,  from  the  time  when  he  had  ascertain- 
ed the  utility  of  his  invention.' 
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It  would,  therefore',  be  no  strained,  if  not  the 
fair  construction  of  this  act,  if  under  such  and 
the  other  circumstances  in  evidence  in  the 
cause,  the  court  had  charged  the  jury,  that  if 
they  believed  the  witnesses,  the  patent  sub- 
sequently obtained  was  void.  The  Circuit 
Court,  however,  did  not  go  so  far;  they  held 
that  the  defendants  might  continue  to  use  the 
invention,  without  saying  that  the  public  might 
use  it,  without  liability  to  the  plaintiffs,  in  which 
we  think  there  was  no  error  in  their  direction 
to  the  jury;  that  they  might  presume  a  license 
or  grant  from  Harley,  or  on  the  legal  effect  of 
the  {incontroverted  evidence  as  to  the  right  of 
recovery,  by  the  plaintiffs,  or  on  the  construc- 
tion of  the  Acts  of  1793.  1800,  1882,  and  1836. 

The  remaining  exception  is  to  the  charge  of 
the  court  below,  on  the  effect  of  the  7th  section 
of  the  Act  of  1889,  which  is  in  these  words: 
"That  every  person  or  corporation  who  has,  or 
shall  have  purchased  or  constructed  any  newly 
invented  machine,  manufacture,  or  composition 
of  matter,  prior,  to  the  application  by  the  in- 
ventor or  discoverer  of  a  patent,  shall  be  held 
to  process  the  right  to  use  and  vend  to  others  to 
be  used,  the  specific  machine,  manufacture,  or 
composition  of  matter,  so  made  or  purchased, 
without  liability  therefor  to  the  inventor,  or  any 
other  person  interested  in  such  invention ;  and  no 
patent  shall  be  held  invalid  by  reason  of  such  pur- 
chase, sale,  or  use  prior  to  the  application  for  a 
patent  as  aforesaid,  except  on  proof  of  aban- 
donment of  such  invention  to  the  public,  or 
that  such  purchase,  sale,  or  prior  use  has  been 
for  more  than  two  years  prior  to  such  applica- 
tion for  a  patent."  (Pamphlet  Laws,  1839, 
74,  75.) 

The  object  of  this  provision  is  evidently  two- 
fold; first,  to  protect  the  person  who  has  used 
the  thing  patented,  by  having  *pur-  [*200 
chased,  constructed,  or  made  the  machine,  Ac., 
to  which  the  invention  is  applied,  from  any 
liability  to  the  patentee  or  his  assignee.  Second, 
to  protect  the  rights,  granted  to  the  patentee. 
against  any  infringement  by  any  other  persons. 
This  relieved  him  from  the  effects  of  former 
laws  and  their  constructions  by  this  court,  un- 
less in  case  of  an  abandonment  of  the  invention, 
or  a  continued  prior  use  for  more  that  two 
years  before  the  application  for  a  patent,  while 
it  puts  the  person  who  has  had  such  prior  use 
on  the  same  footing  as  if  he  had  a  special  licence 
from  the  inventor  to  use  his  invention;  which, 
if  given  before  the  application  for  a  patent, 
would  justify  the  continued  use  after  it  issued 
without  liability. 

At  the  trial  below,  and  here,  the  plaintiff's  coun- 
sel have  contended,  that  this  act  cannot  apply  to 
the  present  case,  inasmuch  as  the  protection  it 
affords  to  the  person  who  had  the  prior  use,  is 
confined  to  the  specific  machine,  &c.,  and  does 
not  extend  to  such  use  of  the  invention,  or 
thing  patented,  if  it  does  not  consist  of  a  ma- 
chine, &c.,  as  contradistinguished  from  the 
new  mode  or  manner  in  which  an  old  macMue 
or  its  parts  operates,  so  as  to  produce  the  de- 
sired effect;  but  we  think  that  the  law  doe*  not 
admit  of  such  construction,  whether  we  look  at 
its  words  or  its  manifest  objects,  when  taken  ia 
connection  with  former  laws,  and  the  <"  ~* ~*  " 
of  this  court  in  analogous  cases 

The  words  " such  invention  "  must  baa 
red  back  to  the  preceding  part  of  the  I 
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in  order  to  ascertain  the  subject  matter  to 
which  it  relates,  which  is  none  other  than  the 
newlv  invented  machine,  manufacture,  or  com- 
position of  matter  constituting  the  thing  pat- 
ented; otherwise  these  words  become  senseless 
when  the  invention  is  not  strictly  of  a  machine, 
4c  Now,  in  the  present  case,  we  find  the  in- 
tention consists  solely  in  the  angular  direction 
given  to  the  tube  through  which  the  metal  is 
conducted  into  the  cylinder  in  which  the  roller 
beast.  Every  part  of  the  machinery  is  old, 
the  roller  itself  is  no  part  of  the  invention,  and 
cannot  be  the  machine,  manufacture,  or  compo- 
sition of  matter  contemplated  by  Congress,  nor 
can  the  word  "  specific  have  any  practical  ef- 
fect unless  it  is  applied  to  the  thing  patented, 
whatever  it  may  be,  without  making  a  distinc- 
tion between  a  machine,  &c.,  and  the  mode  of 
producing  a  useful  result  by  the  mere  direction 
pven  to  one  of  the  parts  of  an  old  machine. 
210*]  Such  a  construction  *is  not  justified  by 
the  language  of  the  law,  and  would  defeat 
both  of  its  objects.  If  it  does  not  embrace  the 
case  before  us,  the  consequence  would  be  that 
the  use  of  the  invention,  under  the  circumstan- 
ces in  evidence,  would,  according  to  the  decis- 
ion in  2  Peters,  14, 15.  invalidate  the  patent;  for' 
if  the  act  operates  to  save  the  avoidance  of  the 
patent,  h  must,  of  consequence,  protect  the  per- 
ms who  uses  the  invention  before  the  applica- 
tion for  a  patent.  Both  objects  must  be  ef- 
fected, or  both  must  fail,  as  both  parts  of  the 
set  refer  to  the  same  thing,  and  the  same  state 
of  things,  as  affecting  the  person  using  the 
newly  invented  machine,  or  the  thing  patented, 
as  well  as  the  inventor.  Had  the  words  "in- 
vention," or  "thing  patented,"  been  used  in- 
stead of  "machine,  &c.,  there  could  have  been 
so  room  for  doubt  of  the  application  of  the  act 
to  the  present  case;  and  by  referring  to  the 
phraseology  of  the  different  acts  of  Congress 
denoting  the  invention,  it  is  apparent  that, 
though  there  is  a  difference  in  the  words  used, 
there  is  none  as  to  their  meaning  or  reference 
to  the  same  thing.  Thus  we  find  in  the  14th 
section  of  the  Act  of  1836,  relating  to  suits  for 
using  "the  thing  whereof  the  exclusive  right 
■secured  by  any  patent,"  in  the  15th,  "hisinven- 
tion,  bis  discovery,  the  thing  patented,"  "  that 
which  was  in  fact  invented  or  discovered,  "  the 
invention  or  discovery  for  which  the  patent  is- 
wed."  "  that  of  which  he  was  the  first  inventor. " 
la  the  1st  section  of  the  Act  of  1837,  "  any  pat- 
eat  for  any  invention,  discovery,  or  improve- 
ment," "inventions  and  discoveries;"  in  the 
3d  section,  "the  invention;"  in  the  3d,  "in- 
vention or  discovery;"  in  the  4th,  "patented 
inventions  and  improvements;"  in  the  5th, 
"the  thing  as  originally  invented."  (4  8lory, 
810.  SSlf;  2546.) 

We,  therefore,  feel  bound  to  take  the  words 
"newly  invented  machine,  manufacture,  or 
oaaposiUon  of  matter"  and  "such  invention," 
it  the  Act  of  1839,  to  mean  the  "invention 
Patented,"  and  the  words  "specific  machine," 
to  refer  to  "  the  thing  as  originally  invented," 
"hereof  the  right  is  secured  by  patent;  but 
not  to  any  newly  invented  improvement  on  a 
ttnag  once  patented.  The  use  of  the  invention 
Wore  an  application  for  a  patent  must  be  the 
■peafic  improvement  then  invented  and  used 
■7  the  person  who  had  purchased,  con- 
•meted,  or  used  the  machine  to  which  the  in- 
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vention  is  applied:  so  construed,  the  objects  of 
the  Act  of  1839  are  accomplished;  a  different 
construction  would  *make  it  necessary  [*211 
to  carry  into  all  former  laws  the  same  literal 
exposition  of  the  various  terms  used  to  ex- 
press the  same  thing,  and  thereby  changing 
the  law  according  to  every  change  of  mere 
phraseology,  make  it  a  labyrinth  of  inextrica- 
ble confusion. 

We  are  therefore  of  opinion  that  there  it  no 
error  in  the  charge  of  the  court  below,  and  that 
itsjudgment  be  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  Is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 

Cited-  4  How.,  688,  998 ;  16  How..  131 ;  1  Wall.,  568 ; 
1  Wall.,  60T;  4  Otto,  84;  2  Wood.  &  M.,  142;  3  Cliff., 
688;  3  Story,  406,  408;  1  Blatchf.,  88,  111 ;  3  Blatchf., 
504,  505;  Tuney,  284;  Pat.  Off.  Gas.,  1878,  p.  859;  ll 
Nott&  H.,  422. 


MARY  ANN  CONNOR, 

v. 

HENRY  BRADLEY  et  al. 

Ejectment — lessor  died  before  date  of  demise  laid 
— evidence  and  plea  conflicting — amount  due, 
how,  when  and  where  demanded — proceedings 
under  statute  4  Geo.  II. 

In  an  action  of  ejectment.  If  the  plaintiff  count 
upon  a  lease  to  himself  from  a  person  whom  the 
evidence  shows  to  have  been  dead  at  the  time,  it  Is 
bad. 

It  Is  a  settled  rule  at  common  law,  that  where  a 
right  of  re-entry  Is  claimed  on  the  around  of  for- 
feiture for  nonpayment  of  rent,  there  must  be 
proof  of  a  demand  of  the  precise  sum  due  at  a  con- 
venient time  before  sunset,  on  the  day  when  the 
rent  Is  due,  upon  the  land,  in  the  most  notorious 

Elaoe  of  It,  even  though  there  be  no  person  on  the 
md  to  pay. 

In  proceeding;  under  the  statute  of  4  Geo.  II.,  It 
must  be  alleged  and  proved,  that  there  was  no  suf- 
ficient distress  upon  the  premises  on  some  day  or 
period  between  the  time  at  which  the  rent  fell  due 
and  the  day  of  the  demise ;  and  If  the  time  when, 
according  to  the  proofs,  there  was  not  a  sufficient 
distress  upon  the  premises,  be  subsequent  to  the 
day  of  the  demise,  it  Is  bad. 

THIS  case  was  brought  up  by  writ  of  error, 
to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
Washington. 

The  case  was  this: 

In  1807.  William  Prout,  living  in  the  city  of 
Washington,  and  being  the  owner,  in  fee,  of  a 
lot  in  said  city,  made  a  lease  of  a  part  of  it  to 
Joseph  B.  Parsons,  for  the  term  of  ninety-nine 
years,  renewable  forever.  It  was  in  the  usual 
form  and  contained  the  usual  covenants  (with 
the  exception  of  the  one  hereafter  "men-  [*2 1 2 
tioned),  reserving  an  annual  rent  of  thirty-five 
dollars,  payable  on  the  13th  day  of  March,  clear 
of  all  taxes,  charges,  rates,  or  assessments  whatso- 
ever. There  was  a  covenant  that  if  the  said 
yearly  rent  of  thirty -five  dollars  should  be  un- 
paid at  the  expiration  of  sixty  days  after  it  was 
due,  and  no  sufficient  effects  could  be  found 
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upon  the  premises,  whereon  to  levy  the  same, 
it  should  be  lawful  for  Prout,  his  heirs  or  as- 
signs, to  re-enter  and  take  possession  of  the 
leased  premises. 

The  special  covenant  was  to  this  effect,  lhat 
if  at  any  time  or  times  thereafter,  and  before 
the  expiration  of  the  lease,  Parsons,  or  his  heirs, 
executors,  &c,  should  pay  to  the  said  Prout, 
his  heirs,  executors,  administrators  or  assigns, 
the  sum  of  $  198.871  over  and  above  all  rents 
for  said  piece  of  ground  that  might  then  be  in 
arrear,  that  then  the  said  Prout.  his  heirs.  &c. , 
should  make  and  execute  a  good  and  sufficient 
deed  of  release  in  fee-simple  to  the  said  Parsons, 
his  heirs,  &c.,  for  the  said  piece  or  portion  of 
ground. 

In  1818  Parsons  died,  having  occupied  the 
leased  property  from  the  time  that  the  lease 
was  made. 

In  1815,  and  prior  thereto,  the  widow  of 
Parsons,  who  continued  in  possession  of  the 
property,  paid  to  Prout  $100  on  account  of  the 
purchase  of  the  fee-simple  in  the  said  lot. 

In  1828  Prout  died;  Mary  Bradley,  one  of  the 
lessors  of  the  plaintiff,  being  one  of  his  surviv- 
ing children.  After  Prout's  death,  the  widow 
of  Parsons  gave  possession  of  the  property  in 
question  to  Mary  Ann  Connor,  the  defendant 
in  the  ejectment,  who  for  some  time  paid  the 
taxes  as  they  accrued,  and  also  paid  various 
sums  of  money  on  account  of  the  rent  due.  and 
in  arrear,  and  of  the  accruing  rent. 

In  1881,  a  partition  of  the  estate  of  Prout 
was  made,  according  to  law,  among  his  chil- 
dren, and  the  leased  premises  in  question  were 
assigned  to  Mary  Bradley.  After  the  partition, 
Mary  Ann  Connor  made  payments  on  account 
of  the  rent  to  Mary  Bradley,  and  also  paid  the 
taxes  to  the  corporation  of  the  city  of  Washing- 
ton, up  to  the  year  1881,  but  omitted  to  pay 
the  taxes  for  the  years  1881,  1832,  1838,  and 
1834,  amounting  in  all  to  $44.33. 

In  1835,  George  Adams,  the  collector  of 
taxes  for  the  corporation  of  Washington,  after 
having  advertised  the  property,  set  up  to  sale 
tin  leasehold  interest  in  the  said  premises,  but 
2 13*]  receiving  *no  bid  for  the  same,  imme- 
diately thereafter  exposed  to  public  sale  the  fee- 
simple  interest  and  estate,  which  was  purchased 
by  one  Allison  Nailor,  for  the  sum  of  $49.83, 
being  the  amount  of  taxes  due  thereon,  to- 
gether with  the  expense  of  selling  the  same. 
The  property  had  been  assessed  on  the  books  of 
th«  corporation  of  Washington,  from  1818  to 
1838,  in  the  name  of  Joseph  B.  Parsons'  heirs. 

On  the  2d  of  June,  1888,  the  corporation  of 
Washington  made  a  deed  of  the  premises  to 
Allison  Nailor,  and,  in  November  following,  he 
conveyed  them  to  Mary  Ann  Connor. 

In  November,  1888,  Henry  Bradley  and 
Mary,  his  wife,  brought  an  ejectment  against 
Mary  Anna  Connor,  counting  on  two  demises; 
one  from  William  Prout,  on  the  first  day  of 
January,  1827,  and  the  other  from  Henry 
Bradley  and  Mary,  his  wife,  on  the  1st  day  of 
January,  1888. 

The  judgment  of  the  court  below  was  for  the 
plaintiffs.  Two  bills  of  exceptions  were  taken, 
the  first  of  which  it  is  only  necessary  to  notice, 
and  which  is  stated  at  large  in  the  opinion  of 
the  court. 

Meitri.  Brent  and  Brent  for  the  plaintiff  In 
error,  and  Mr.  Bradley  for  defendant.    Only 
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such  parts  of  their  agreements  will  be  noted 
as  bear  upon  the  point  upon  which  the  court 
rested  their  judgment. 

Mr.  Brent,  for  plaintiff  in  error,  contended, 
that,  as  to  the  first  demise,  laid  on  the  1st  Jan- 
uary, 1827,  it  was  bad,  because  the  evidence 
showed  that  Prout  died  in  1828.  (3  Wend.. 
153.) 

The  second  demise  is  laid  on  the  1st  January. 
1838,  and  the  lessor  must  show  a  right  to  re 
enter  on  that  day;  and  he  cannot  nave  such 
right  unless  there  be  insufficient  distress  upon 
the  premises.  (8  Harris  &  Johns.,  19;  5  Har- 
ris &  Johns.,  175;  Adams  on  Ejectment.  189; 
1  Johns.  Cas.,  283;  6  Cowen,  149;  2  Leigh's  2f. 
P.,  882,  883,  984;  4  Dura.  &  East.  681;6JBhm., 
454;  8  Bibb,  297;  8  Marshall,  184;  3  Monr.. 
221.)  The  evidence  shows  that  there  was  not 
sufficient  distress  on  the  premises,  on  the  — 
day  of  October,  1838,  but  not  how  it  was  in 
January,  1888.  (Evans's  Practice,  48;  Adams  on 
Ejectment,  150,  reciting  statute  of  Geo.  II. ;  7 
Durn.  &  East,  117,  120;  2  Leigh's  If.  P.,  934; 
Doug.,  485:  15  East,  288;  2  Chitty's  Pleading, 
880.  note  K;  2  Maule  &  Selw.,  529;  6  Cowen, 
149. 

•Mr.BradleyQS  East,286-288,  referred  [*2 1-4 
to  in  Leigh's  If.  P.)  only  says  that  there  must  be 
an  insufficiency  at  the  time  of  the  notice,  or 
when  the  declaration  was  served.  But  in  this 
case  the  tenant  sets  up  an  adversary  title,  and 
does  not  come  within  the  rule.  (Builer  it.  P., 
96;  6  Johns.  Rep.,  272.) 

Connor  must  be  considered  as  a  trustee  for 
the  true  owner,  having  obtained  the  title  by 
fraud.  (2  Bos.  &  Pull.,  178;  8  East,  288.)  Court 
will  direct  the  jury  to  resume  a  deed  from 
trustee  to  cestui  que  trtut.    (4  T.  R.,  882.) 

Mr.  Brent,  in  conclusion,  insisted  that  the 
demise  in  the  declaration  must  correspond  with 
the  right  of  entry,  which  did  not  accrue  until 
there  was  an  insufficient  distress.  (8  Peters. 
214.)  Reason  of  the  rule  stated  in  8  Harris  & 
Johns.,  19;  6  Johns.,  278.  Question  of  fraud 
not  raised  in  the  bill  of  exceptions. 

Mr.  Justice  Daniki.  delivered  the  opinion  of 
the  court: 

At  the  trial  below,  the  jury  having  returned 
a  verdict  for  the  plaintiff,  the  court  thereupon 
adjudged  to  him  his  unexpired  term  in  the 
premises  claimed.  To  the  rulings  of  the  court 
in  the  progress  of  the  trial  two  bills  of  excep- 
tions were  sealed  at  the  instance  of  the  defend- 
ant. The  second  to  these  bills  is  adverted  to 
merely  as  making  a  part  of  the  history  of  this 
cause.  The  questions  thereby  presented  as 
growing  out  of  the  assessment  of  taxes  on  lots 
in  the  city  of  Washington,  and  the  modes  of 
proceeding  by  the  corporate  authorities  to  sub- 
ject the  real  property  of  delinquents  to  sale  for 
arrears  of  taxes,  under  the  Acts  of  Congress 
applicable  to  such  subjects,  are  withdrawn 
from  the  action  of  the  court  by  previous  and 
more  material  considerations  claiming  its  atten- 
tion under  the  first  bill  of  exceptions;  and 
which,  in  the  view  of  the  court,  must  deter- 
mine the  rights  of  these  parties  in  their  present 
attitude  here.  This  bill  of  exceptions  is  in  the 
following  words:     ' 

Defendant's  first  exception :  On  this  trial  of 
this  cause,  the  plaintiffs,  to  maintain  the  issue 
on  their  part  joined,  gave  in  evidence  a  lease 
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from  WflHam  Prout  to  Joseph  B.  Parsons,  as 
follows  (copied  in  page  18),  and  proved  that  the 
premises  in  question  are  the  same  as  those  men- 
tioned in  said  lease;  they  further  gave  evidence 
to  show  that  Joseph  B.  Parsons  entered  into 
Sift*]  the  'possession  of  the  said  premises 
onder  the  said  lease,  and  continued  to  occupy 
than  until  his  death,  which  happened  some- 
tine  in  the  year  1818;  that  he  left  a  widow  and 
seven  children,  of  whom  the  defendant  is  one; 
that  his  widow  was  left  in  the  possession  there- 
of at  his  death,  and  remained  and  continued  in 
■rid  possession  until  the  death  of  said  William 
Proat.  which  happened  sometime  in  the  year 
18B8;  thatprevious  to  the  year  1815,  she  paid  to 
thsjsiud  William  Prout  $100  on  account  of  the 
|wu  lisw  of  the  fee-simple  of  the  said  lot;  that 
ssnetJnie  after  the  death  of  the  said  William 
Pratt,  the  said  widow  of  Joseph  B.  Parsons 
abandoned  the  possession  of  the  said  premises 
ts  Ike  defendant,  and  the  defendant  took  pos- 
session, thereon  claiming  to  hold  the  leasehold 
iaterest.  with  the  full  knowledge  and  consent 
of  said  widow,  and  of  the  children  of  said 
Joseph  P.  Parsons;  that  the  defendant  thence- 
forth paid  the  taxes  on  the  said  lot  under' the 
■id  lease,  and.  from  time  to  time,  paid  various 
Man  of  money  on  account  of  the  rent  due  and 
is  arrear  under  the  said  lease,  and  of  the  accru- 
ing nnt ;  that,  as  appears  by  the  within  admis 
sin  of  the  defendant  filed  in  this  cause,  marked 
A,  sad  as  follows  (copied  in  page  14),  a  parti- 
ta of  the  estate  of  said  William  Prout  was 
mfe.  in  March.  1881,  among  his  children; 
Uutt  by  that  partition,  the  said  premises,  and 
tfca  reversionary  interest  in  the  land  described 
to  the  said  lease,  was  assigned  Mary  Bradley, 
one  of  the  plaintiffs,  in  fee-simple;  that  the 
snare  in  which  the  said  demised  premises  are 
slatted  was  divided  into  lots,  on  the  plan  of 
the  city  of  Washington;  that  after  said  parti- 
tion, the  said  defendant  paid  moneys  on  ac- 
cent of  said  rent,  under  said  lease,  to  said 
Vary  Bradley,  and  also  paid  the  taxes  to  the 
corporation  of  the  city  of  Washington,  as  pro- 
vided in  said  lease,  to  the  year  1881 ;  that  she 
fsfled  to  pay  the  taxes  for  the  years  1881, 1832, 
1MB,  and  1834,  amounting  in  all  to  the  sum  of 
144.83,  and  the  said  leasehold  interest  was  set 
up  for  sale,  and  it  not  producing  enough,  the 
DMisnpie  of  the  ground  described  in  said 
lease  was  set  up  for  sale  for  taxes,  and  was 
■sat;  that  at  the  time  of  the  said  tax  sale, 
i  personal  property  on  the  said  ground, 
;  for  said  taxes,  more  than  sufficient  to  pay 
i  taxes,  and  the  said  ground  was  improved 
wty,  having  a  dwelling-house  upon  it;  that 
rand  tax  sale,  the  defendant  promised  the 
Mstiffs  to  redeem  said  property,  and  failed  to 
119")  do  so  within  the  two  "years  next  suc- 
~  said  sale;  that  she  waited  until  said 
ihad  elapsed,  and  then  called  upon 
i  Nailor.  the  purchaser  thereof  at  said 
tax  sale,  and  represented  to  him  that  she  was 
ths  wini  of  the  said  property,  and  obtained 
fasn  him  an  assignment  of  his  certificate  of 
ssochsae  at  said  tax  sale;  that  afterwards,  the 
add  assignment  was  cancelled,  because  the 
as  nutation  could  make  no  deed  to  an  assignee. 


[the  said  Nailor  received  a  conveyance  from 
■e  satpsration  of  Washington,  and  then  ex- 
1  a  conveyance  to  the  defendant  of  the 
■  in  question,  and  the  defendant  then 
1. 


.fca 

ut  in  this 


set  up  a  claim  to  the  premises  in  fee-simple,  and 
adverse  to  the  plaintiffs;  that  on  the  —  day  of 
October,  1888,  there  was  rent  due  and  in  ar- 
rear, under  the  said  lease,  amounting  to  $  193; 
and  that  there  was  not  more  than  $30  of  per- 
sonal property  on  the  said  premises,  liable  to  dis- 
tress for  rent,  on  the  —  day  of  October.orat  the 
time  of  bringing  this  action;  and  here  the  plaint- 
iffs rested.  And  thereupon,  the  defendant/by  her 
counsel,  prayed  the  court  to  instruct  the  jury 
that,  under  the  evidence  aforesaid,  the  plaint- 
iffs are  not  entitled  to  recover  in  this  action; 
which  instruction  the  court  refused  to  give, 
and  the  defendant  excepts  thereto,  and  prays 
the  court  to  sign  and  seal  this  bill  of  excep- 
tions, which  is  done  accordingly. 
W.  Cranch, 
James  S.  Morsell.  _ 

By  a  comparison  of  the  facts  set  out 
bill,  with  the  first  count  in  the  declaration,  it 
will  be  seen  that  the  plaintiff  has  counted  upon 
a  lease  to  him  from  William  Prout  of  the  date 
of  January,  1827,  when  it  is  manifest  by  the 
proofs  adduced  by  the  plaintiff,  that  Prout 
died  in  1823,  four  years  previously  to  the  exist- 
ence of  the  lease.  This  irreconcilable  contra- 
diction between  the  different  parts  of  the 
plaintiff's  title,  as  dependent  upon  the  first 
count,  it  is  unnecessary  to  comment  upon,  as 
the  counsel  was  understood,  in  the  argument, 
to  admit  its  effects  as  conclusive-  to  prevent  a 
recovery  under  that  count. 

Had  the  plaintiff  in  ejectment  a  right  to  recov- 
er under  the  demise  from  Bradley  and  wife, upon 
the  second  count  t  The  foundations  for  the  re- 
covery contended  for  on  behalf  of  the  plaintiff 
are.  a  forfeiture  of  tenure  by  the  defendants, 
and  a  right  of  re-entry  in  the  plaintiff,  for  a 
breach  of  the  condition  in  the  lease  of  the  prem- 
ises, by  the  father  of  Mary  Bradley,  one  of  the 
lessors  *of  the  plaintiff  to  Joseph  B.  [*2 1 7 
Parsons.  It  is  a  settled  rule  at  the  common 
law,  that  where  a  right  of  re-entry  is  claimed 
on  the  ground  of -forfeiture  for  nonpayment  of 
rent,  there  must  be  proof  of  a  demand  of  the 
precise  sum  due,  at  a  convenient  time  before 
sunset  on  the  day  when  the  rent  is  due,  upon 
the  land,  in  the  most  notorious  place  of  it,  even 
though  there  be  no  person  on  the  land  to  pay. 
(1  Saund.,  287,  note  16,  in  which  are  cited  1 
Leon.,  805;  Cro.  Eliz.,209;  Plowd.  172,  b;  10 
Rep.,  129;  Co.  Litt.,  201,  b;  4  Leon,  117;  7  T. 
R.,  117;  and  numerous  other  authorities,  see, 
also,  upon  the  same  ■pomt.Doe.ex  dem.  Wheeldon, 
v.  Paul.  3  Car.  &  Payne,  618,  14  Eng.  Com. 
Law,  483;  and  Roe,  ex  dem.  Wett,  v.  Vcme,  7 
East,  368.)  In  this  case  no  proof  is  adduced  or 
even  pretended  of  a  compliance  with  any  one 
of  the  requisites  just  enumerated. 

But  this  suit  is  said  not  to  be  prosecuted  upon 
rules  of  practice  at  the  common  law,  but  under 
the  authority  of  the  statute  of  4  Geo.  II.  (ch. 
28),  which  is  in  force  in  Washington  County. 
We  will  inquire  how  far  the  decisions  upon  the 
interpretation  of  this  statute  have  been  fulfilled 
in  the  case  before  us.  In  Doe  v.  Lewis  (1  Burr., 
619,  620)  the  court  say  that  this  statute  pre- 
scribes a  method  of  proceeding  in  ejectment  in 
two  cases,  viz. :  one  in  case  of  judgment  against 
the  causual  ejector;  the  other  in  case  of  its  com- 
ing to  trial.  In  the  former,  an  affidavit  must 
be  made  in  the  court  where  the  suit  is  depend- 
ing, that  half  a  year's  rent  was  due  before  the 
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declaration  was  served,  and  that  no  sufficient 
distress  was  to  be  found  on  the  premises  coun- 
tervailing the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter;  in  the  latter  (that 
of  a  trial),  the  same  things  must  be  proved  upon 
the  trial;  therefore  it  is  held  that  this  statute 
does  not  extend  to  cases  where  there  is  a  suf- 
ficient distress  upon  the  premises,  and  conse- 
quently in  such  cases  the  lessor  must  proceed 
at  common  law  as  before  the  statute.  To  the 
same  effect  is  the  decision  in  Doe,  ex  dem.  Fos- 
ter, v.  Wandlesi  (7  T.  R. ,  1 17).  It  has  been  ex- 
fressly  ruled  that  under  the  statute  of  4  Geo. 
I.,  there  must  be  proof  that  on  some  day  or 
period  between  the  time  at  which  the  rent  fell 
due,  and  the  day  of  the  demise,  there  was  not 
a  sufficient  distress  on  the  premises  (Doe,  ex 
dem.  Smelt,  v.  Fuchau,15  East,  286);  and  further, 
that  evidence  must  be  adduced  showing  an  ex- 
amination of  every  part  of  the  premises,  and 
218*]  that  where  a  party  omitted  to  'enter  a 
cottage,  this  was  deemed  an  insufficient  search. 
(2  Bro.  &  Bing.,  514,  6  Eng.  Com.  Law.)  Of 
the  two  demises  laid  in  the  declaration,  the 
first  is  in  January,  1827,  the  second  on  the  1st 
of  January,  1838.  Turning  to  the  first  bill  of 
exceptions,  we  find  it  stated  as  having  been 
proved,  that  on  the  —  day  of  October,  1888, 
there  was  rent  due  and  in  arrear,  amounting  to 
$  198 ;  next,  that  there  was  not  more  than  § 80 
value  of  personal  property  on  the  premises  lia- 
ble to  distress  for  rent  on  the  —  day  of  October, 
or  at  the  time  of  bringing  this  action.  It  will 
thus  be  perceived  that  the  proofs  by  the  plaint- 
iff in  ejectment  fall  short  of  the  requirements 
of  the  statute  in  the  following  particulars,  viz.. 
in  failing  to  show  that  any  examination  had 
been  made  to  ascertain  what  amount  of  personal 
property  was  upon  the  premises  at  any  time,  or 
that  there  was  any  one  day  or  period  of  time 
between  the  accrual  of  the  rent  for  six  months, 
and  the  date  of  either  demise,  at  which  there 
was  a  deficiency  of  personal  property  on  the 
premises  countervailing  (to.adopt  the  language 
of  the  courts)  the  arrears  then  due,  for  the  last 
demise  is  dated  January  1,  1838,  the  deficiency 
is  averred  to  have  been  in  the  month  of  Octo- 
ber .following;  the  declaration  was  served  in 
November,  1888,  a  still  later  period  of  time. 

For  these  defects  in  the  case  made  by  the 
plaintiff  in  ejectment,  it  is  the  opinion  of  this 
court  that  the  instruction  prayed  by  the  de- 
fendant, as  set  forth  in  the  first  bill  of  excep- 
tions, ought  to  have  been  given;  that  in  refus- 
ing such  instruction  the  Circuit  Court  has 
erred. 

Its  jugment  must  therefore  be  reversed. 

OKDBS. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be.and  the  asme  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire 
/acuta  de  novo. 

Cited-15  Wall.,  478 ;  4  Ben.,  SI. 
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♦LESSEE  OF  SARAH  I.  JEWELL  bt  [*2 1 
AL.,  Plaintiff  in  Error, 

e. 

BENJAMIN  JEWELL  et  al.,  Defendant 

Evidence — declarations  of  deceased  member  i 
family  to  disprove  marriages — newspaper  a 
verlisemerU  prepared  by  deceased — contract 
marry  per  verba  de  presenti  and  de  future 

The  declarations  of  a  deceased  member  of  a  faint 
that  the  parents  of  It  never  were  married,  are  m 
mlsslblo  in  evidence  whether  his  connection  wi 
that  family  was  by  blood  or  marriage. 

The  acts  and  declarations  of  the  parties  beir 
given  in  evidence  on  both  sides,  on  the  question  < 
marriage,  an  advertisement  announcing  the 
separation  and  appearing-  in  the  principal  oou 
mercial  newspaper  of  the  place  of  their  reeideoi 
immediately  after  their  separation,  Is  part  of  tl 
re*  gesta,  and  admissible  In  evidence,  whether  < 
not  it  was  inserted  by  the  party,  and  If  it  was,  win 
were  bis  motives,  are  questions  of  fact  for  tl 
Jury. 

If  a  written  contract  between  the  parties  be  o 
fered  In  evidence,  the  purport  of  which  is  to  aho< 
that  the  parties  lived  together  on  another  ban! 
than  marriage,  and  the  opposite  party  either  denk 
the  authenticity  of  the  paper  or  alleges  that  It  wa 
obtained  by  fraud;  the  question,  whether  thei 
was  a  marriage  or  not,  Is  still  open  to  the  Jury  upo 
the  whole  of  the  evidence. 

Upon  the  two  questions,  1st.  whether.  "If  befot 
any  sexual  connection  between  the  parties,  the] 
In  the  presence  of  her  family  and  friends,  agree 
to  marry,  and  did  afterwards  live  together  as  mal 
and  wife,"  it  was  a  legal  marriage  and  the  tie  indii 
soluble  even  by  mutual  oonsent;  and,  2d.  wnetbei 
"  if  the  contract  be  made  per  verba  de  presenti  am 
remains  without  cohabitation,  or  if  made  per  vetb 
de  futuro  and  be  followed  by  consummation,"  I 
amounts  to  a  valid  marriage,  which  the  partio 
(being  competent  as  to  age  and  consent)  canon 
dissolve,  and  Is  as  equally  binding  as  if  made  h 
facie  eccleMce ;  the  court  can  express  no  opinion 
being  equally  divided. 

THIS  case  was  brought  up,  by  writ  of  error] 
from  the  Circuit  Court  for  the  District  ol 
South  Carolina. 

The  facts  which  were  not  denied  were  few 
nearly  all  the  evidence  being  of  a  contradictor] 
character.  All  this  evidence  was  brought  t« 
the  notice  of  this  court,  in  the  argument,  in 
consequence  of  the  refusal  of  the  court  below 
to  grant  the  third  instruction  prayed  for  bvthi 
plaintiffs,  which  instruction  will  be  stated  here- 
after. 

The  admitted  facts  were  these: 

About  the  year  1794  or  1795,  Benjamin  Jewell 
became  acquainted  with  Sophie  Prevost,  i 
young  girl,  who,  with  her  family,  had  shortly 
before  emigrated  from  the  West  Indies  u 
Savannah.  They  lived  together  and  continued 
to  do  so  for  many  years.  They  resided  bul  a 
short  time  in  Savannah,  then  removed  to  Barn 
well,  in  South  Carolina,  and  finally  to  Charles- 
ton. During  this  time  "many  children  ["280 
were  born,  who  were  reared  in  the  house  where 
their  parents  lived,  the  mother  passing  by  the 
name  of  Mrs.  Jewell.  In  the  year  1810,  they 
separated  by  mutual  consent,  after  executing 
the  following  paper: 

"Articles  of  agreement  between  Benjamin 


Notb— As  to  pedigree  and  facts  of  ft 
when  may  be  proved  by  hearsay,  see  note 
v.  Pelreol,  1  Feu,  828 :  and  note  to  Chirac  r. 
ecker,  2  Pet.,  615. 

What  ennditutt*  a  valid  marriage,  and  eoMMMt* 
prove  marriage.  A  marriage  by  wordsof  ynasn 
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jrveD  and  Sophie  Prevost,  and  receipt  of 
fephir  Prevost,  dated  1810  and  1811. 

•  Articles  of  agreement  entered  into  this  4th 
tu  of  December.  1810;  Benjamin  Jewell  on 
lot  ok  put,  and  Sophie  Prevost  on  the  other. 

"Whereas,  the  said  Benjamin  Jewell  and 
Softie  Prevost  have  cohabited  for  several  years 
|t«.  and  have  had  eight  children,  but  are  now 
ajEng  and  desirous  to  separate  and  live  asun- 
aW,  oo  certain  terms  and  conditions  hereinafter 
aprilied:  Now,  this  instrument  of  writing 
■jUKseth,  that  the  said  B.  Jewell  and  Sophie 
■am**  do  agree  henceforward  to  live  separate 
■ia  asunder. 

"The  said  B.  Jewell,  on  bis  part,  consents 
mi  ejgages  that  the  said  Sophie  Prevost  shall 
kn  under  her  sole  and  absolute  control,  and 
bee  tram  all  restraint  or  control  by  the  said 
I  Jewell,  the  following  children,  viz. :  Juliana, 
SaaieL  and  Washington,  each  child  having  its 
•idling.  The  said  Sophie  Prevost,  on  her 
fart,  engages  and  consents  that  the  said  B. 
JritD  thail  have  under  his  sole  and  absolute 
ontroi,  and  free  from  all  restraint  or  control 
Ir  ike  said  Sophie  Prevost,  the  following 
oBdna,  viz.:  Benjamin,  Joseph,  Hannah, 
lei*,  and  Delia,  with  their  clothing.  The 
Mi  Sophie  is  to  par  all  the  expenses  of  cloth- 
hg,  (duration,  and  maintenance  of  the  chil- 
fca above  allotted  to  her;  and  the  said  Benja- 
ab  Jewell  is  to  pay  all  the  expenses  of  cloth - 
■£*doe*lion,  and  maintenance  of  the  chil- 
4a allotted  to  him;  and  moreover  engages  to 

8  far  one  year's  schooling,  viz.,  the  sum  of 
far  the  child  Juliana,  in  order  to  complete 
fcr«*oo)ing. 

"The  said  Sophie  engages  not  to  disturb  the 
■id  Benjamin,  in  respect  to  the  management 
4  the  children  allotted  to  him,  nor  in  any 
aaaner  control  or  interfere  with  them.  And 
tat  aiid  Benjamin  engages  in  like  manner  in 
a^ect  to  those  children  assigned  to  the  said 
Sopak 

"  Aad  in  consideration  of  this  separation  and 
omm  to  live  asunder,  the  said  Benjamin  en- 
P&»  to  pay  to  the  said  Sophie  Prevost  the 


sum  of  $8,000;  and  to  spve  her  a  bill  of  sale  of 
the  fellow  Jesse,  the  girl  Harriet,  the  wench 
Nancy,  with  her  three 'children,  Char-[*221 
lotte,  Mary,  and  Charles;  also,  the  following 
articles  of  furniture  (here  follows  a  list  of  fur- 
niture); and  in  consideration  of  the  above,  on 
the  part  of  said  Benjamin  Jewell,  the  said  So- 
phie Prevost  doth  hereby  release  and  discharge 
the  said  Benjamin  Jewell  from  all  claims  and 
demands  whatsoever.  In  witness  whereof, 
the  parties  to  these  presents  have  set  their 
hands,  this  4th  of  December,  1810. 

"  W.  L.  Smith.        "Benjamin  Jewell, 
"Sophie  Prevost." 

(Note.  The  signature  of  W.  L.  Smith  in  the 
original  paper  is  written  with  pencil.) 

It  was  admitted  that  Sophie  Prevost  gave 
sundry  receipts  for  the  cash  and  furniture 
mentioned  in  the  above  agreement. 

It  was  further  admitted,  that  in  June,  1818, 
Benjamin  Jewell  was  married  in  Richmond, 
Virginia,  to  Sarah  Isaacs,  by  the  regular  min- 
ister of  the  Hebrew  congregation,  according 
to  the  rites  and  ceremonies  observed  by  the 
Jews,  soon  after  which  they  removed  to  the 
State  of  Louisiana. 

In  1818,  Sophie  Prevost  married  a  man  by 
the  name  of  Storne,  continuing  to  reside  in 
Charleston. 

In  1838,  Benjamin  Jewell  died,  intestate,  in 
Louisiana;  and  his  widow  and  children  living 
there,  brought  an  ejectment  against  his  chil- 
dren in  Charleston,  to  recover  a  house  and  lot, 
of  which  the  latter  were  in  possession. 

The  whole  question  turned  upon  the  validity 
of  the  first  marriage;  there  being  no  contro- 
versy about  the  validity  of  the  second,  in  case 
Jewell,  at  the  time  of  contracting  the  second 
marriage,  had  not  a  wife  living. 

To  support  the  first  marriage,  it  was  given 
in  evidence  by  Sophie  Prevost  (who  had  re- 
leased her  interest  in  the  property  in  dispute), 
and  by  others,  that  at  the  time  of  the  marriage 
she  and  her  family  had  recently  arrived  from 
the  West  Indies;  that  she  was  very  young; 
that  they  brought  with  them  some  negroes,  of 


so  would  nave  been  good  at  common 

.  ,**attd,  notwithstanding  statutory  directions 
an  teen  disregarded.  Such  is  the  rule  in  Midli- 
ne. Hester  v.  Moore,  96  C.  8.,  6  Otto.  76. 
Warn  a  nun  was  actually  married  at  the  time  of 
•>  mniftge  with  bis  second  wife,  iand  this  last 
■Brhtje  was  therefore  void ;  but,  upon  the  death 
^■letaal  wife,  the  man  and  .the  second  wife 
"~  consented  to  be  man  and  wife,  and  oo- 
>  racfa.  Held,  that  there  was  a  valid 
from  the  time  of  this  consent.  Holablrd 
Id  Ins.  Cc~,  J2  Am.  L.  Beg,568. 
aat  cannot  go  beyond  the  State  of  their  rest- 
far  Instance,  at  sea.  purposely  to  avoid  re- 
"""  on  marriage,  of  their  own  State,  and 
—kacta  marriage  in  a  manner  contrary  to 
*Ja»lof  the  State  of  their  residence,  and  after- 
**J*l*aTe  meh  marriage  sustained  by  the  courts 
'■■ajt  Bonnes  v.  Holmes.  Abb..  U.  8.,  525. 
.aajWage  between  a  woman  and  a  man  who  Is 
anMrltwfaDy  married.  Is  void.  The  woman 
■ar  smrwarda  legally  form  another  marriage 
Tan*  viittog  for  a  judicial  sentence  declaring 
JBWiurriage  a  nullity.   Patterson  v.  Gaines, 

Jlange  In  Pennsylvania  is  a  civil  contract, to  be 
yaMufl  without  regard  to  form,  by  any  suffl- 
?**»«i«f  nted  in  the  present  tense.  It  may  be 
215*  ay  anyone  who  was  present  and  can  iden- 
*t*ti«rUea,   IbUL 

i  may  be  validly  contracted  by  mu- 
_one.  without  the  presence  or  bone- 
s-^-jt  a  priest,    see   Hallett   v.  Collins,  10 
a»«,rj4. 

HowudL 


Cohabitation  for  thirty  years  as  man  and  wife  Is 
sufficient  evidence  of  a  marriage.  Bex  *v.  Stock- 
land,  Burr.  S.  C,  508;  1  W.  Bl.,  367. 

Strong  acknowledgments  of  marriage  for 
eighteen  years  together  are  sufficient  to  establish 
it  inter  rioos,  though  no  actual  proof  can  be  had. 
Hervey  v.  Hervey.2  W.  Bl.,  877. 

A  marriage  may  be  established  by  preponderating 
repute  and  by  conduct,  even  though  the  repute  is 
divided.  Lyle v.  Elwood,  19  L.  K.,  Eq.,  08 ;  44  L.  J., 
Chanc,  184;  23  W.  ft.,  157— V.  C.  H. 

General  reputation  is  sufficient  evidence  of  a 
marriage  to  entitle  a  son  to  inherit  property, 
though  the  father  be  still  living.  Doe,  d.  Fleming, 
v.  Fleming,  4  Bing..  288 :  12  Moore,  500. 

A  marriage  may  be  presumed.  There  is  a  strong 
legal  presumption  in  favor  of  marriage,  particu- 
larly after  the  lapse  of  a  great  length  of  time,  and 
this  presumption  must  be  met  by  strong,  distinct 
and  satisfactory  disproof.  Wilkinson  v.  Payne,  4 
Term  ft.,  468 ;  Piers  v.  Piers,  2  H.  L.  Cas.,  331 ;  13 
Jur.,  589.  Bex  V.  Twining,  2  B.  &  A.,  386;  Harrod 
v.  Harrod,  1  Kuy.  &  J.,  4 ;  18  Jur.,  853 :  Goodman  v. 
Goodman,  5  Jur.,  N.  8.,  902:  28  L.J.  Chanc,  745,  L. 
J.;  Sichel  v.  Lambert,  15  C.  B. 

The  validity  of  a  marriage  contract  is  to  be  de- 
termined by  the  law  of  the  State  where  it  was  en- 
tered Into ;  if  valid  there  it  is  to  be  recognized  as 
such  In  the  courts  of  this  State,  unless  contrary 
to  the  prohibitions  of  natural  law,  or  the  express 
prohibition  of  a  statute.  Van  Voorhls  v.  Brint- 
nall,  88  N.  Y.,  18. 

Where,  therefore,  by  a  Judgment  of  the  Supreme 
Court  of  New  York,  the  marriage  between  B.  and 
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whom  Jewell  received  three  as  her  portion; 
that,  in  consequence  of  her  being  a  Catholic 
and  Jewell  a  Jew,  the  ceremony  of  marriage 
between  them  was  performed  by  a  magistrate 
named  White,  in  the  presence  of  her  family 
and  other  persons;  that  she  was  entirely  igno- 
rant of  the  English  language;  that  she  lived 
with  Jewell  as  his  wife,  in  his  house,  and  under 
his  name;  that  they  removed  to  Barnwell  dis- 
trict in  South  Carolina,  where  also  she 
222*1  'associated  with  the  neighborhood  as 
his  wife;  that  they  then  removed  to  Charles- 
ton, where  Jewell  kept  a  clothing  store:  that 
she  attended  to  the  concerns  of  the  shop  and 
family  as  Mrs.  Jewell;  that  the  children  were 
circumcised  according  to  the  Jewish  laws,  and 
that  none  but  legitimate  children  are  so;  that 
she  was  recognized  in  society  as  his  wife;  that, 
in  1806,  she  executed  a  release  of  dower  in 
some  property  which  Jewell  had  mortgaged, 
and  that  such  release  was  in  the  form  which 
the  law  prescribed  for  wives;  that  according  to 
the  general  opinion  among  Hebrews,  a  mar- 
riage, in  the  scriptural  sense,  between  a  Chris- 
tian and  a  Jewess  is  not  legal;  but  that  the 
Jewish  law  considers  a  connection  between  a 
Hebrew  man  and  a  Christian  woman,  as  con- 
cubinage; that  it  is  the  duty  of  a  Jew  to  obey 
the  laws  of  the  country  in  which  he  lives;  that, 
if  a  divorce  be  obtained  according  to  their  law. 
by  mutual  consent,  it  is  not  considered  unlaw- 
ful to  marry  again;  that  the  man  writes  a 
paper  to  the  effect  that  the  woman  is  at  liberty 
to  marry  again,  and  the  act  on  the  part  of  the 
woman  is  her  receiving  it  and  assenting  to  it. 

The  evidence  offered  by  the  plaintiffs  in  the 
suit  below,  to  rebut  the  idea  that  a  marriage  i 
had  ever   taken    place   between  Jewell   and  | 
Sophie  Prevoet  was,  in  the  first  place,  the  fol  j 
lowing  paper: 

•'  Savannah,  10th  March,  1706.      | 

"Received  of  Benjamin  Jewell   the  sum  of 
five  hundred  dollars,  in  full  for  the  cause  of  i 
action  which  I  brought  against  him  on  a  prom-  j 
ise  of  marriage;  which  sum  of  five  hundred  j 
dollars,  I  acknowledge  to  be  in  full  compensa- ' 


tion,  and  from  which  I  do  release  and  exoner- 
ate the  said  Benjamin  Jewell  of  all  actions. 
demands,  or  engagements,  whatsoever,  from 
the  beginning  of  the  world  to  the  present  day. 
[The  remaining  part  of  the  paper  is  character- 
ized by  the  court  as  gross  and  indecent,  and 
the  reporter  does  not  think  proper  to  insert  it. 
Its  purport  was  to  recognize  a  continuance 
of  the  connection  on  another  basis  than  mar- 
riage.] Sophie  Pbevobt.*" 

"Witness, 
"Charles  Harris,  Geo.  J.  HtnLL." 

It  was  also  given  in  evidence  by  the  plaint- 
iffs that  the  above  paper  was  recorded  in  the 
clerk's  office  of  the  Superior  Court  for  Chat- 
ham County  (the  county  in  which  Savannah  is 
situated),  in  *the  month  of  August  after  [*2SJ3 
its  date,  on  the  oath  of  Mr.  Harris,  one  of  the 
subscribing  witnesses.  The  handwriting  of 
Mr.  Harris,  who  was  a  distinguished  counselor 
at  law  in  Savannah,  as  well  as  that  of  Hull, 
the  other  subscribing  witness,  who  was  a  dep- 
uty-marshal of  Georgia,  was  proved  by  a  judge 
and  by  one  of  the  members  of  the  Savannah 
bar.  It  was  also  given  in  evidence  that  Charles 
Harris  was  of  the  highest  standing  and  charac- 
ter; was  a  distinguished  man  in  the  State,  and 
understood  and  spoke  French  fluently.  No 
other  part  of  the  paper  was  in  his  handwriting 
except  the  words  "  witness,  Charles  Harris." 

It  was  also  given  in  evidence  by  the  plaint- 
iffs, that  upon  an  examination  of  the  minutes 
of  the  courts,  where  the  record  of  magistrates 
still  remains,  the  name  of  White,  who  was 
said  to  have  performed  the  marriage  ceremony, 
did  not  appear  as  a  justice  of  the  peace,  in 
Savannah,  in  the  year  1796,  or  at  any  time 
previous. 

It  was  also  given  in  evidence  by  the  plaint- 
iffs, that  Jewell  and  Sophie  Prevost  were  not 
considered  to  be  married,  by  one  Borbot,  the 
clerk  of  Jewell,  or  by  the  persons  with  whom 
he  associated. 

It  was  further  given  in  evidence  on  behalf 
of  the  plaintiffs,  by  the  Rev.  Mr.  Poznanski. 
the  officiating  minister  of  the  Hebrew  conere- 


B.  was  dissolved  on  the  ground  of  adultery  of  the 
lattor.the  decree  of  divorce  adjudging  it  is  to  be  un- 
lawful for  him  to  marry  during  the  life  of  E.,  and, 
thereafter,  during  ber  fife,  be  went  to  Connecticut 
and  there  married  1.,  both  being  residents  of  said 
State  of  New  York,  having  gone  out  of  it  for  the 
purpose  of  evading  its  laws,  returning  to  it  on  the 
day  of  marriage,  and  thereafter,  residing  there, 
which  marriage  was  valid  under  the  laws  of  Con- 
necticut, held,  that  such  marriage  was  valid  In 
New  York,  and  the  issue  of  such  marriage  was  le- 
gitimate; also  that  the  provision  of  the  Revised 
Statutes  (2 R.  S.,  139,  85;  Id.,  148,  8  49),  prohibiting 
the  second  marriage  of  a  person  divorced  on  the 
ground  of  his  or  her  adulter}',  during  the  life  of  the 
former  husband  or  wife,  and  declaring  such  second 
marriage  void,  had  no  application,  as  they  are  In 
the  nature  of  a  penalty,  and  havo  no  effect  outside 
of  this  State,  in  the  absence  of  express  terms  show- 
ing a  legislative  intent  to  trivo  them  that  effect. 
Van  Voorhls  v.  Brintnali,  80  N.  Y.,  18  ;  S.  C,  13  N. 
Y.,  Week.  Dlg.,248;  40  Am.  Rep.,  505:  followed  In 
Moor  v.  Hegeman,  27  Hun.,  N.  Y..  68 ;  16  N.  Y., 
Week.  Dig.,  w). 

The  consent  of  the  parties  is  all  that  is  required  to 
the  valid  celebration  of  the  marriage;  and  as  mar- 
riage is  said  to  be  a  contract  jure  gentium,  that 
consent  Is  all  that  is  required  by  the  natural  or 
public  law.  2  Kent's  Com.,  86,  and  authorities 
cited. 

If  the  contract  be  made  per  verba  de  praaenti, 
and  remains  without  cohabitation,  or  if  made  per 
nerha  de  fuluro,  and  be  followed  by  consummation. 
It  amounts  to  a  valid  marriage  in  the  absence  of 
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all  civil  regulations  to  the  contrary,  and  which  the 
parties  (being  competent  as  to  age  and  consent) 
cannot  dissolve,  and  it  is  equally  binding  as  if 
made  in  facte  eecleskx.  2  Kent's  Com.,  87 ;  Bunt- 
ing v.  Lepingwell,  4  Co.,  20 ;  S.  C,  Moore,  160 ;  Jee- 
sln  v.  Collins,  6  Mod.,  155;  2Salk.,487;  Dalrymple 
v.  Dairy mple,  2  Hogg.  Consist.  R.,  54, 64 ;  La  Tour 
r.  Teesdale,  8  Taunt.,  830;  Fenton  v.  Reed,4  Johns.. 
62;  Londondery  v.  Chester,  2  N.  H.,  265:  Rose  v. 
Clark,  8  Paige,  574 ;  Stato  v.  Patterson,  2  Iredell.  N. 
C.,316. 

It  is  very  clear  that  the  marriage  contract  Is  val- 
id and  binding,  if  made  by  words  de  praeienti, 
though  it  be  not  followed  by  cohabitation. 
Mc Adam  v.  Walker,  1  Dow's  P.  R.,  148 ;  Jackson  v. 
Winns,  7  Wend.,  47. 

And  it  is  equally  clear  that  a  promise  to  marry, 
given  and  accepted,  with  subsequent  cohabitation 
— subsequent  copula— and  without  any  circumstan- 
ces to  disconnect  the  mutual  promise  from  the  co- 
habitation, and  where  there  was  there  was  no  previ- 
ous illicit  connection,  and  valid  marriage  was  really 
intended  by  the  parties,  is  a  valid  marriage.  Shel- 
f ord  onMarriages  and  Divorce,  p.  20,  980,  edit.  Lon- 
don 1841,  and  the  authorities  there  cited. 

This  is  the  rule  In  the  Scotch  law,  though  Lord 
Chancellor  Brougham,  In  a  ease  on  appeal  to  the 
House  of  Lords,  exceedingly  regretted  it.  Hon}  - 
man  v.  Campbell,  2  Dow.  &  Clark's  P*  C,  265. 

Proof  of  matrimonial  cohabitation,  declarations 
of  the  parties  and  reputation  that  they  are  man  and 
wife,  is  sufficient  upon  which  to  found  a  presump- 
tion of  marriage.  Betslngnr  v.  Chapman,  88  N.  Y.. 
487 ;  14  N.  Y.  Week.  Dig..  9(18. 
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ration  in  Charleston,  that  if  a  Jew  baa  a  child 
St  a  person  who  is  not  a  Jewess,  the  rite  of 
circumcision  may  be  performed,  and  that  it  is 
not  necessary  (for  circumcision)  that  the  child 
should  be  legitimate. 

To  rebut  all  this  evidence,  the  defendants 
ore  testimony,  by  Sophie  Prevost,  or  Jewell, 
that  she  never  signed  the  paper,  purporting  to 
bt*  release  of  all  damages,  &c.,  or  any  paper 
of   the  kind,  and    that    she   never  was    ac- 

r tinted  with  either  Harris  or  Hull;  and  by 
W.  Pooler,  the  clerk  of  the  court,  that  alder- 
men of  the  common  council  of  Savannah  were 
a  efieio  justices  of  the  peace,  for  all  purposes, 
within  the  town  and  hamlets  of  Savannah,  but 
that  be  did  not  know  whether  or  not  White 
was  an  alderman  in  the  years  1791,  1795,  or 
17M. 

There  were  two  bills  of  exceptions  taken  in 
the  court  below;  the  first  of  which  related  to 
the  admissibility  of  certain  evidence  which  the 
eoort  rejected;  and  the  second  to  the  instruc- 
tion* prayed  to  be  given  to  the  jury,  and 
anfnsea  by  the  court,  as  also  to  the  instructions 
actually  given. 

SK84*J  The  first  bill  of  exceptions  is  as  fol- 
lows, nz.: 

The  plaintiff,  to  sustain  his  action,  proved 
the  marriage  of  Benjamin  Jewell,  on  the  80th 
Job*,  1813,  with  Sarah  Isaacs,  one  of  the  les- 
ion; the  seisin  of  Benjamin  Jewell;  his  death: 
tad  that  the  other  lessors  of  the  plaintiff  are 
the  issue  of  that  marriage. 

The  defendants,  to  defeat  the  plaintiffs  ac- 
tion, and  prove  themselves  the  hcira-at-law  of 
Benjamin  Jewell,  examined  Sophie  Storne.who 
testified  to  a  prior  marriage  between  her  and 
Benjamin  Jewell;  and  that  he  held  her  out  as 
aa  lawful  wife;  and  that  eight  children  were 
born  during  the  time  they  lived  together;  and 
ofered  in  evidence,  to  sustain  their  defense, 
the  testimony  on  the  part  of  the  defendants  con- 
taned  in  the  schedule  annexed  to  this  bill  of 
excrptiona  To  rebut  which  evidence,  the  plain t- 
oT  offered  the  deeds  and  papers  annexed  to  this 
biB  of  exceptions,  signed  by  Sophie  Slorne,  by 
the  name  of  Sophie  Prevost,  ana  gave  evidence 
that  the  said  Benjamin  and  Sophie  separated  in 
December,  1810;  and  then  offered  in  evidence 
the  declarations  of  one  Simons,  the  deceased 
kaaband  of  one  of  the  defendants,  that  his  wife's 
■other  was  not  married  to  her  father;  which 
evidence  the  court  overruled,  and  the  plaintiff 
etcepted  thereto.  And  the  plaintiff  further  of- 
fered in  evidence  a  file  of  the  Charleston  Courier 
tor  the  year  1811,  and  showed  that  the  manu 
■Eripts  or  originals,  from  which  the  paper 
of  that  day  was  published,  are  lost  or  mislaid; 
and  that  the  Charleston  Courier  was  then  the 
leading  commercial  paper  in  Charleston,  where 
the  parties  lived,  and  offered  to  read  from  the 
fie  the  following  notice,  as  published  on  the 
9d  January.  1811,  and  for  three  successive 
weeks  from  that  time,  viz. : 

"NOTICE. 

"The  subscriber  forbids  all  persons  from 
(fviag  credit  to  Mrs.  Sophie  Prevost,  on  Mb  ac- 
eoaat,  aa  he  will  pay  no  debts  whatever  she 
■ay  contract. 

(Signed)  "Brnjamin  Jewell." 

Bat  the  court  refused  to  allow  the  evidence 
to  be  read;  to  which  ruling  of  the  court  the 
plaintiff  excepted.  % 

HevAKD  1. 


Second  bill  of  exceptions:  And  at  the  trial  of 
the  said  cause  after  the  parties  had  produced  the 
evidence  in  the  schedule  hereto  "an-  [*22ft 
nexed,  the  plaintiffs  desired  the  said  justices  to 
Instruct  the  Jury  as  follows: 

1.  That  if  Sophie  Prevost  and  Benjamin 
Jewell  agreed  to  live  in  eoncubinage,  and,  un- 
der that  agreement,  cohabited  together,  the  con- 
nection is  not  matrimony,  although  they  passed 
themselves  off,  to  other  persons,  as  man  and 
wife. 

2.  That  if  Benjamin  Jewell  and  Sophie  Pre- 
vost asserted,  contrary  to  the  fact,  that  they 
were  married,  when,  in  reality,  they  had  agreed 
to  cohabit  without  marriage,  such  assertion  will 
not  change  the  nature  of  their  connection  so  as 
to  legitimate  the  children  that  were  the  produce 
of  that  union. 

3.  That  if  the  jury  do  not  believe  that  Benja- 
min Jewell  and  Sophie  Prevost  were  married 
by  a  magistrate  in  Savannah,  in  the  year  1796, 
or  before  that  time,  then  there  is  no  evidence  of 
a  marriage  before  them,  on  which  they  can  find 
the  defendants  to  be  the  legitimate  teirs  of  Ben- 
jamin Jewell. 

4.  That  if,  the  said  Benjamin  and  Sophie  were 
living  in  concubinage  in  1 796,  under  the  agree- 
ment produced  in  evidence,  and  continued  to 
cohabit  together  afterwards,  such  cohabitation 
will  not  amount  to  marriage,  notwithstanding 
their  representations  to  third  persons,  unless 
there  was  a  distinct  agreement  between  them 
to  rescind  the  former  agreement,  and  to  stand 
to  each  other  thenceforward  in  the  relation  of 
husband  and  wife.  And  that  if  such  new 
agreement  be  relied  on,  it  ought  to  be  estab- 
lished by  satisfactory  proof,  and  cannot  be  in- 
ferred from  common  reputation. 

5.  That  if  there  was  a  promise  of  marriage, 
followed  by  sexual  intercourse  between  Benja- 
min Jewell  and  Sophie  Prevost,  and  she  after- 
wards sued  him  for  breach  of  marriage  promise, 
or  received  a  sum  of  money  in  satisfaction  of 
the  injury  done  her  by  refusing  to  marry  her, 
the  promise  is  thereby  released,  and  the  promise 
and  subsequent  intercourse  do  not  constitute 
the  parties  man  and  wife. 

6.  That  a  promise  to  marry  at  a  future  time, 
followed  by  cohabitation,  does  not  constitute 
marriage,  though  the  promise  be  accepted  at  the 
time  when  it  was  made. 

And  the  defendants  prayed  the  justices  to 
instruct  the  jury: 

1.  That  if  they  believe  that  before  any  sexual 
connection  between  Miss  Prevost  and  Benjamin 
Jewell,  Mr.  Jewell  and  Miss  *Prevost,  J*226 
in  the  presence  of  her  family  and  his  friends, 
agreed  to  marry,  and  did  afterwards  live  to- 
gether as  man  and  wife,  the  tie  was  indissoluble 
even  by  mutual  consent. 

2.  That  if  the  jury  believe  a  marriage  was 
celebrated  in  Savannah  by  a  magistrate,  the 
moment  the  celebration  was  over,  the  contract 
was  perfect  and  indissoluble. 

8.  That  even  if  die  paper  signed  in  Savannah 
in  March,  1796,  was  signed  by  Sophie  Prevost, 
and  was  so  signed  when  she  was  unmarried,  still 
it  was  not  an  indissoluble  contract,  but  one  which 
the  parties  were  at  full  liberty  to  cancel  and  re- 
tract. And  that  the  constant  admission  by  both 
parties  that  they  were  man  and  wife,  their  re- 
ception in  society,  his  calling  her  to  renounce 
her  dower,  are  evidence  to  authorize  the  jury 
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to  draw  the  conclusion  that  Mr.  Jewell  and 
Sophie  Prevost  had  concluded  and  agreed  to 
become  and  live  together  as  lawful  husband 
and  wife  prior  to  1810;  and  if  so,  the  separation 
does  not  affect  the  right  of  the  children  of  that 
marriage;  they  are  legitimate. 

And  the  said  justices  refused  the  third  in- 
struction prayed  by  the  plaintiffs.  And  as  to 
the  sixth  instruction  prayed  by  the  plaintiffs, 
the  said  justices  instructed  the  jury,  that  "  if 
the  contract  be  made  per  verba  depresenti,  and  re- 
mains without  cohabitation,  or  if  made  per  verba 
de  futuro,  and  be  followed  by  consummation, 
it  amounts  to  a  valid  marriage,  and  which  the 
parties  (being  competent  as  to  age  and  consent) 
cannot  dissolve;  and  it  is  equally  binding  as  if 
made  infaeie  eccUsia."  (2  Kent's  Com.,  86,  3d 
edit.)  To  which  refusal  and  instruction  the 
plaintiffs  except.  And  the  said  justices  gave 
the  first  instruction  prayed  by  the  defendants, 
to  which  the  plaintiffs  also  except. 

Messrs.  Cox  and  Legare,  Attorney -General,  for 
the  plaintiffs  in  error. 

Jlfr.  Hunt  for  defendants.  a 

The  following  were  the  points  relied  upon  on 
the  part  of  the  plaintiffs  in  error: 

1.  That  the  declarations  of  Simons  ought  to 
have  been  admitted  in  evidence. 

2.  That  the  exclusion  of  the  notice  in  the 
newspaper  was  error. 

8.  That  Mrs.  Storne  was  clearly  incompe- 
tent as  a  witness,  if  her  testimony  was  true, 
she  having  been  the  wife  of  Jewell.  She 
227*]  *was  also  interested  in  the  event  of  the 
cause.  (This  point,  however,  was  not  in  the  bill 
of  exceptions,  and  was  not  discussed.) 

4.  That  the  instructions  asked  for  by  the 
plaintiffs,  and  refused  by  the  court,  ought  to 
have  been  given. 

5.  That  there  was  error  in  the  instruction 
given  at  the  request  of  the  defendants. 

Mr.  Coxe,  for  plaintiff  in  error,  entered  into 
a  particular  examination  of  the  testimony,  all 
of  which  was  before  the  court,  in  consequence 
of  the  refusal  of  the  court  below  to  grant  the 
third  instruction  prayed  by  the  plaintiffs, which 
was,  "  that  if  the  jury  did  not  believe  that  Ben- 
jamin Jewell  and  Sophie  Prevost  were  married 
by  a  magistrate  in  Savannah  in  the  year  1796, 
or  before  that  time,  then  there  was  no  evidence 
of  a  marriage  before  them." 

This  investigation,  as  also  that  of  the  counsel 
who  argued  the  case  subsequently,  is  omitted 
in  the  report. 

As  to  the  admissibility  of  Simons'  declara- 
tions. 1  Stark.,  59,  2  Eng.  Com.  Law,  298;  1 
Maule  &  Selw..  686;  1  Stark.,  69,  2  Eng.  Com. 
Law,  299:  10  East,  282;  18Ves.,  140;  1  Peters, 
828. 

As  to  the  admissibility  of  the  publication  in 
the  newspaper,  2  Stark.,  66,  165.  166,  3  Eng. 
Com.  Law,  247,  296.  That  gazette  is  good 
evidence  to  prove  public  notice,  10  Cond.  Ch. 
Rep.,  217. 

As  to  what  constitutes  marriage,  DalrympU 
v.  DalrympU  (4  Condensed  Ecclesiastical  Re- 
ports, 485,  488,  489);  4  Bac.  Abr.,  title  "Mar- 
riage:" Easterly  v.  Easterly  (Dyer,  805);  Bac. 
Abr.,  pi.  60;  Buller's N.  P.,  101,  102;  8  Dane's 
Abr.,  294,  299;  18  Johns.,  349;  7  Wend.,  51; 
10  Watts,  158,  161,  162. 

Mr.  Hunt,  for  defendants: 

As  to  what  constitutes  marriage,  Bracton,  bk. 
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1,  p.  4,  ch.  5,  sec.  7;  Swinburne  on  Espousals, 
198,  also  5.  6, 7, 223.  224,  226,  227, 234;  Tavlor 
on  Civil  Law,  254,  258,  268,  277,  279;  1  Mil- 
ton's Paradise  Lost,  as  to  the  ceremony  which 
took  place  on  the  first  marriage;  4  McCord, 
256;  18  Johns.,  347;  4  Johns.,  53;  2  Bl.  Rep.. 
877;  1  Dow's  Rep..  176.  181;  Moore,  170; 
Manuscript  Cases  in  South  Carolina,  Strongfei- 
lous  v.  BtrongfeUow,  also  Billings  v.  Billings,  de- 
cided by  Chancellor  Harper;  1  Price's  Rep.. 
83;  6  Mod.,  172;  1  Dow's  Rep.,  189. 

•As  to  the  admissibility  of  the  news-  [*228 
paper  evidence,  case  of  The  Berkeley  Peerage 
(4  Camp..  401). 

As  to  Simons'  declarations,  no  time  or  cir- 
cumstances are  mentioned  when  they  were 
made,  and  he  does  not  testify  to  general  repu- 
tation. 

Mr.  Legari,  for  plaintiffs: 

As  to  Simons.  His  declarations  were  against 
his  interest.  Old  coats-of-arms,  tombstones, 
&c. ,  all  now  admitted.  (1  Peters,  887 :  18  Ves. , 
514;  Cowp..  591,  694;  2  Russ.  &  Mylne,  147. 
156;  2  Cond.  Ch.  Rep.,  481;  Oreenl.  on  Evi- 
dence, 159.) 

As  to  the  newspaper,  7  Peters,  100;  Pothier, 
295,  296;    6  East,  192;  2  Russ.  &  Mylne,   435. 

As  to  what  constitutes  marriage,  6  Serg.  & 
Rawle,  833;  10  Johns.,  226,  analogous  cases  of 
partnership;  2  Barn.  &  Aid.,  887;  18  Johns.. 
848;  4  Johns.,  52:  2  Dow.  '462;  Cunningham 
v.  Cunningham  (2  Dow,  504);  North  v.  VaUk. 
(Dudley's  Ch.  Rep.);  OBinney,  405;  2  Dane's 
Abr.,  802;  2  Cowen's  Phillips,  854,  collection 
of  cases;  Aldersonv.  Clay{\  Stark.  Rep.,  405(; 
2  Eng.  Com.  Law,  445;  2  Stark,  on  Evidence. 
590,  688;  KeUy  v.  Jackson  (6  Peters,  622,  62); 
Oreenl.  on  Evidence,  39;  4  Hag.  Ec.  Rep.. 
519;  DalrympU  v.  DalrympU  was  a  clear  case 
of  verba  in  presenti ;  "aedpiote." 

As  to  the  proof  offered  that  none  but  the 
legitimate  children  of  the  Jews  are  circum- 
cised, Gen.  rvii.,  9. 

On  the  general  subject  of  marriage,  Planke'a 
History  of  Christian  Society,  Vol.  I;  Pothier, 
5,  30,  88,  39;  Swinb.,  27,  231.  227;  Collins  v. 
Jethro  (6  Mod.,  155);  8  Dane's  Abr.,  title 
"  Marriage,"  301,  that  the  canon  law  was  never 
adopted  in  this  country:  Brown  v.  United 
8b%tes  (8  Cranch,  110);  3  Dall.,  281;  2  Bibb's 
Rep.,  848. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  ejectment  brought  by 
the  plaintiffs  in  error  against  the  defendants, 
to  recover  a  house  and  lot  in  the  city  of 
Charleston,  in  South  Carolina.  The  plaintiffs 
claim  to  be  the  lawful  wife  and  children  of 
Benjamin  Jewell,  deceased,  who,  it  is  ad- 
mitted, died  intestate  and  seized  of  the  prem- 
ises in  question.  The  defendants  also  claim  to 
be  the  lawful  children  of  the  same  Benjamin 
Jewell,  by  Sophie  Storne,  who,  before  her 
marriage,  was  named  Sophie  Prevost,  who  is 
still  living  and  has  conveyed  all  *her  [*2SO 
interest  to  her  children,  and  the  rights  of  the 
parties  depend  altogether  upon  the  "validity  of 
thh  marriage. 

At  the  trial  in  the  Circuit  Court,  the  verdict 
and  judgment  being  in  favor  of  the  defend- 
ants, the  case  is  brought  here  by  a  writ  of 
error,  sued  out  by  the  plaintiffs. 

Howaso  I. 
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The  questions  before  this  court  appear  in 
Ike  two  trills  of  exception  taken  by  the  plaint- 
iit.  The  testimony  as  set  forth  in  the  record 
a  voluminous,  ana  in  many  instances  contra- 
dictory. But  a  very  brief  statement  will  show 
the  points  of  law  which  have  been  brought 
here  for  revision,  and  it  is  unnecessary  to  en- 
cumber the  case  with  the  mass  of  testimony 
which  was  offered  to  the  jury  by  the  respect- 
ive parties,  in  order  to  prove  or  disprove  the 
marriage  in  controversy. 

The  plaintiffs  proved  the  marriage  of  Benja- 
min Jewell  on  the  80th  of  June,  1812,  with 
Sarah  bases,  one  of  the  lessors;  and  that  the 
other  lessors  of  the  plaintiff  are  the  issue  of 
(fcu  marriage. 

The  defendants,  in  order  to  show  that  they, 
tod  not  the  plaintiffs,  were  the  heirs-at-law  of 
Benjamin  Jewell,  examined  Sophie  Storne, 
who  stated  that  she  was  married  to  Benjamin 
Jewell,  at  Savannah,  in  Georgia,  in  1794  or 
1796,  by  a  magistrate  whose  name  she  did  not 
recollect,  in  the  presence  of  several  witnesses; 
last  the  said  Jewell  was  a  Jew,  and  the  witness 
t  Catholic;  that  her  mother  would  not  consent 
that  she  should  be  married  according  to  the 
Jewish  form,  and  that  Jewell  would  not  con- 
test to  be  married  according  to  their  form,  and 
oa  that  account  they  were  married  by  a  mag- 
istrate; that  they  lived  together  as  man  and 
wife  many  years,  and  that  the  defendants  are 
the  issue  of  that  marriage;  that  they  at  length 
teparated,  and  she  having  heard  that  Jewell 
was  married  again,  thought  that  she  also  had 
i  right  to  marry,  and  accordingly  married  a 
oeruin  Joseph  Storne,  with  whom  she  lived 
some  years,  and  who  is  since  dead.  Various 
arts  and  declarations  of  the  parties,  and  the 
geaeral  reputation  in  the  places  where  they 
lived,  were  also  offered  in  evidence  on  the  part 
tf  the  defendants,  to  prove  that  the  said  Jew- 
el] sad  Sophie  had  lived  together  as  man  and 
wife,  and  had  constantly  acknowledged  and 
spoken  of  each  other  as  such. 

To  rebut  this  evidence,  and  to  show  that  the 
connection  of  the  parties  was  merely  concubin- 
age, and  not  marriage,  several  instruments  of 
writing,  alleged  to  have  been  executed  by  them 
230*]  at  different  *times,  were  offered  in  evi- 
dence on  the  part  of  the  plaintiffs,  and  also 
nitons  acts  of  the  parties  and  the  general  rep- 
utation in  the  places  where  they  lived. 

After  this  evidence  on  the  part  of  the  plaint- 
iff" and  defendants  bad  been  given  to  the  jury, 
the  plaintiffs  offered  the  declarations  of  one 
Snaoos  (the  deceased  husband  of  one  of  the 
defendants),  that  his  wife's  mother  was  not 
■arried  to  her  father.  It  was  objected  to  by 
the  defendants,  and  rejected  by  the  court. 

The  plaintiffs  also  further  gave  in  evidence 
thtt  the  separation  took  place  in  Charleston,  in 
the  month  of  December,  1810,  where  it  was 
•hotted  that  the  parties  had  been  living  to- 
tether  for  many  years,  and  then  produced  a 
Me  of  the  Charleston  Courier  for  the  year  181 1 , 
tod  proved  that  the  manuscripts  or  originals 
from  which  the  paper  of  that  day  was  pub- 
lished are  lost  or  mislaid;  that  it  was  at  that 
ob*  the  leading  commercial  paper  in  Charles- 
ton; and  thereupon  offered  to  read  from  the 
file  the  following  notice,  as  published  on  the 
23d  of  January,  1811,  and  for  three  successive 
weeks  from  that  time,  viz. : 
Howjjbb  L  U.  8.,  Book  11. 


"NOTICE. 

"The  subscriber  forbids  all  persons  from 
giving  credit  to  Mrs.  Sophie  Prevost  on  his 
account,  as  he  will  pay  no  debts  whatever  she 
may  contract.  Benjamin  Jewell." 

But  the  court  refused  to  allow  the  evidence 
to  be  read;  and  these  two  points  of  evidence 
form  the  subject  of  the  first  exception. 

The  second  exception  brings  up  the  question 
as  to  what  constituted  a  legal  marriage  in 
Georgia  and  South  Carolina,  in  one  or  the 
other  of  which  States  the  parlies  had  always 
lived  from  the  time  of  their  original  connec- 
tion. Several  instructions  were  asked  for  on 
both  sides,  some  of  which  would  appear  not  to 
have  been  controverted;  and  the  points  before 
this  court  will  be  better  understood  by  exclud- 
ing all  the  prayers  on  both  sides  which  do  not 
form  a  part  of  the  exception,  and  are  therefore 
not  now  the  subjects  of  review  in  this  court. 
The  exception  is  confined  to  the  third  and 
sixth  instructions  asked  for  by  the  plaintiffs, 
and  to  the  first  asked  for  by  the  defendants. 
They  are  as  follows: 

8.  That  if  the  lury  do  not  believe  that  Ben- 
jamin Jewell  and  Sophie  Prevost  were  married 
by  a  magistrate  in  Savannah,  in  the  year  1796, 
or  before  that  time,  then  there  is  no  evidence 
of  a  'marriage  before  them,  on  which  [*231 
they  can  find  the  defendants  to  be  the  legiti- 
mate heirs  of  Benjamin  Jewell. 

6.  That  a  promise  to  marry  at  a  future  time, 
followed  by  cohabitation,  does  not  constitute 
marriage,  though  the  promise  be  accepted  at 
the  time  when  it  was  made. 

Defendant's  prayer.  1st.  That  if  the  jury 
believe  that  before  any  sexual  connection  be- 
tween Sophie  Prevost  and  Benjamin  Jewell, 
they,  in  the  presence  of  her  family,  and  his 
friends,  agreed  to  marry,  and  did  afterwards 
live  together  as  man  and  wife,  the  tie  was  in- 
dissoluble even  by  mutual  consent. 

Whereupon  the  court  gave  the  instruction 
requested  by  the  defendant,  and  refused  the 
third  instruction  asked  for  by  the  plaintiff; 
and  upon  the  sixth  directed  the  jury  that  if 
the  contract  be  made  per  verba  de  ■pretend,  and 
remains  without  cohabitation,  or  if  made  per 
verba  de  future,  and  be  followed  by  consum- 
mation, ft  amounts  to  a  valid  marriage,  and 
which  the  parties  (being  competent  as  to  age 
and  consent)  cannot  dissolve;  and  it  is  equally 
binding  as  if  made  in  facie  eeeletia.  To  this 
refusal  and  instruction  the  plaintiff  excepted. 

We  proceed  to  examine  the  questions  pre- 
sented by  these  exceptions  in  the  order  in 
which  they  are  stated. 

The  first  point  in  the  first  exception  is  upon 
the  rejection  of  the  declarations  of  Simons,  the 
deceased  husband  of  one  of  the  defendants.  It 
is  true  that  Simons  cannot  be  presumed  to  have 
known  of  his  own  personal  knowledge  the  par- 
ticular fact  of  which  he  was  speaking;  and  he 
must  have  made  the  statement  upon  informa- 
tion derived  from  others.  He  does  not  appear 
to  have  named  the  person  from  whom  he  ob- 
tained his  information,  nor  to  have  stated  that 
his  knowledge  was  derived  from  the  general 
understanding  and  reputation  in  his  wife's 
family.  But  the  knowledge  of  events  of  this 
description  most  generally  exists  in  every  fam- 
ily, and  hence  the  declarations  of  one  of  its 
members  is  admissible,  although  he  does  not 
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mention  the  source  from  which  he  derived  his 
information;  and  such  declarations  are  equally 
admissible  whether  his  connection  with  the 
family  is  by  blood  or  marriage.  In  the  case  of 
Vmoletv.  Young  (18  Ves.,  140),  testimony  pre- 
cisely similar  to  that  now  offered  was  received; 
and  we  think  the  declarations  of  Simons  ought 
to  have  been  admitted,  and  that  the  Circuit 
Court  erred  in  rejecting  them. 
232*]  *The  second  point  in  this  exception 
was  upon  the  admissibility  of  the  advertisement 
in  the  Charleston  Courier:  and  upon  this  point 
also  we  differ  in  opinion  with  the  Circuit 
Court. 

It  was  admitted  that  the  parties  had  cohabited 
together  for  a  long  time,  and  that  the  defend- 
ants were  the  issue  of  that  intercourse:  and  in 
order  to  prove  that  their  mother  was  married  to 
Jewell,  the  acts  and  declarations  of  the  parties 
during  their  cohabitation  were  offered  in  evi- 
dence by  the  defendants  (and  were  unquestion- 
ably admissible),  to  prove  that  during  that  time 
she  was  acknowledged  and  treated  by  Jewell  as 
his  lawful  wife.  Acts  and  declarations  were  also 
offered  on  the  parts  of  the  plaintiffs  to  prove 
the  contrary.  The  separation  took  place  in 
December,  1810,  in  Charleston,  where  the  par- 
ties bad  lived  together  for  many  years,  and  this 
advertisement  appeared  in  the  principal  com- 
mercial paper  of  the  place  in  the  January  fol- 
lowing. It  was  offered  by  the  plaintiff,  like 
the  acts  and  declarations  above  mentioned,  on 
his  part  to  rebut  the  testimony  which  had  been 
given  by  the  defendants ;  and  this  advertisement 
would  manifestly  have  been  admissible  on  the 
same  rules  of  evidence,  if  it  had  appeared  while 
the  parties  were  still  living  together  or  at  the 
moment  of  separation.  And  although  they  had 
parted  a  short  time  before  the  publication,  yet 
it  followed  so  immediately  afterwards,  that  it 
must  be  regarded  as  a  part  of  the  rengesta,  and 
as  one  of  the  circumstances  connected  with  the 
separation  and-previous  cohabitation.  Wheth- 
er it  was  inserted  by  Jewell  or  not;  and  if  it  was, 
what  were  his  motives  for  so  doing,  are  questions 
for  the  consideration  of  the  jury,  and  not  for 
the  court.  The  plaintiff  had  a  right  to  show 
the  fact  that  such  an  advertisement  did  appear 
at  the  time  mentioned,  and  it  was  with  the  jury 
to  determine  the  degree  of  weight,  if  any,  to 
which  this  fact  was  entitled,  taking  into  con- 
sideration all  the  circumstances  under  which  it 
appeared. 

As  relates  to  the  points  contained  in  the  sec- 
ond exception,  we  think  the  court  were  right  in 
refusing  the  third  instruction  requested  by  the 
plaintiffs.  In  order  to  explain  the  question  in- 
tended to  be  raised  by  this  prayer,  it  is  proper 
to  state,  that  in  addition  to  the  testimony  of 
Sophie  Storne,  herein  before  mentioned,  certain 
acts  and  declarations  of  the  parties,  which  it  is 
not  necessary  to  set  forth  at  large,  were  given 
233*]  in  evidence  by  the  defendants,  *by  other 
witnesses,  to  prove  that  the  parties  were  mar- 
ried at  Savannah,  about  the  time  mentioned  by 
Sophie  Storne,  and  before  they  cohabited  to- 
gether. The  plaintiff,  on  the contrary.in  order 
to  prove  that  they  were  not  married,  and  that 
she  went  to  live  with  him  as  bis  concubine, 
offered  in  evidence  a  paper  purporting  to  be 
signed  by  the  parties,  and  dated  March  the  10th, 
1796,  by  which  there  was  an  open  and  plain 
agreement  on  her  part  to  become  the  mistress 
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of  Jewell.  The  paper  is  gross  and  indecent  In 
its  language,  and  it  is  unnecessary  to  state  more 
particularly  its  contents.  The  third  instruction 
asked  for  by  the  plaintiff  is  founded  upon  the 
assumption  that  this  paper  is  genuine,  and  in- 
sists that  if  the  marriage  did  not  take  place 
before  its  date,  then  the  intercourse  began  un- 
der this  agreement,  and  their  subsequent  cohab- 
itation must  be  presumed  to  have  been  of  the 
same  description,  unless  an  actual  marriage 
afterwards  was  proved.  But  the  answer  to  the 
argument  is,  that  the  authenticity  of  the  paper 
is  denied  by  the  defendants,  who  contend  that 
it  was  fabricated  by  Jewell,  or,  if  signed  by 
Sophie,  that  she  was  entrapped  and  deceived, 
and  ignorant  of  its  contents.  The  question, 
therefore,  is  open  to  the  jury,  upon  the  whole 
evidence,  to  determine  upon  what  terms  and  in 
what  character  the  connection  originally  began ; 
and  the  evidence  offered  by  the  defendants,  that 
they  lived  together  for  bo  many  years  as  man 
and  wife,  and  treated  and  spake  of  each  other 
as  such,  are  certainly  admissible  to  show  that  a 
marriage  had  taken  place  between  them  at  some 
time  or  other,  and  whether  before  or  after  the 
date  of  the  paper  could  not  be  material. 

The  residue  of  the  instructions  contained  in 
this  exception  all  involve  the  question  as  to 
what  constituted  marriage  at  the  time  of  this 
cohabitation,  by  the  laws  of  Georgia  and  South 
Carolina.  The  question  has,  of  course,  no  con- 
cern with  the  nature  and  character  of  the  union 
of  man  and  wife  in  a  religious  point  of  view. 
But  regarding  it  (as  a  court  of  justice  must  do) 
merely  as  a  civil  contract,  and  deciding  in  what 
form  it  ought  to  have  been  celebrated  in  order 
to  give  the  parties  the  legal  rights  of  property 
which  belong  to  the  husband  or  the  wife,  and 
to  render  the  issue  legitimate,  the  Circuit  Court 
held,  and  so  instructed  the  jury,  that  if  they 
believed  that,  before  any  sexual  connection  be- 
tween the  parties,  they,  in  the  presence  of  her 
family  and:  friends,  *agreed  to  marry,  [*234t 
and  did  afterwards  live  together  as  man  and 
wife,  the  tie  was  indissoluble  even  by  mutual 
consent.  And  that  if  the  contract  be  made  per 
verba  de  pretend,  and  remains  without  cohabita- 
tion ;  or  if  made  per  verba  defuluro,  and  be  fol- 
lowed by  consummation,  it  amounts  to  a  valid 
marriage,  and  which  the  parties  (being  com- 
petent as  to  age  and  consent)  cannot  dissolve; 
and  that  it  is  equally  binding  as  if  made  in  facie 
ecclema. 

Upon  the  point  thus  decided,  this  court  is 
equally  derided ;  and  no  opinion  can  therefore 
be  given.  Upon  the  questions,  however,  con- 
tained in  the  first  exception,  the  judgment  of 
the  Circuit  Court  must  be  reversed,  and  a  venire 
de  note  awarded. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  South 
Carolina,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  Is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  same 
is  hereby  reserved,  with  costs;  and  that  this 
cause  be.and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  award  a 
venire  facia*  de  novo. 


Clted-l  Sawy.,  Ul;  1  Abb,  P.  S„  603. 
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THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  THE  METROPOLIS, 
PUaniifK  in  Error, 

t. 
THE   PRESIDENT.  DIRECTORS  AND 
COMPANY  OF  THE  NEW  ENGLAND 
BANK.  Defendant*. 

Current  aeeount  between  bank* — lien  for  general 
balance  of  aecmi  nt  upon  paper  transmitted  for 
etHeetion. 

When  there  have  been,  for  several  years,  mutual 
•ad  i-xtensive  dealiiurs  between  two  banks,  and  an  ' 
•Mount  current  kept  between  them.  In  whlota  tbey  I 
Mutually  credited  each  other  with  the  proceeds  of 
■U  paper  remitted  for  collection,  when  received,  ] 
•ad  charged  ail  costs  of  protests,  postage,  &c;  ao-  : 
moots  regularly  transmitted  from  the  one  to  the 
other  and  settled  upon  these  principles:  and  upon 
tat  face  of  the  paper  transmitted,  it  always  ap- 
peared to  be  the  property  of  the  respective  banks, 
sad  to  be  remitted  by  each  of  them  upon  its  own 
account ;  there  is  a  lien  for  a  general  balance  of  ac- 
count upon  the  naiier  thus  transmitted,  no  matter 
who  Buy  be  its  real  owner. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  for  the  District  of 
Columbia. 

235#]  *At  the  trial  in  the  Circuit  Court,  it 
appeared  upon  the  evidence  that  the  Bank  of 
the  Metropolis,  one  of  the  banking  institutions 
of  the  District  of  Columbia,  had  been  for  a  long 
time  in  the  habit  of  dealing  and  corresponding 
with  the  Commonwealth  Bank  of  Massachusetts. 
They  mutually  remitted  for  collection  such 
promissory  notes  or  bills  of  exchange  as  cither 
might  have,  which  were  payable  in  the  vicinity 
of  its  correspondent,  which,  when  paid,  were 
credited  to  the  party  who  sent  them,  in  the  ac- 
count current  kept  by  both  banks,  and  regular- 
ly transmitted  from  the  one  to  the  other  and 
•Hied  upon .  these  principles.  The  costs  and 
expenses,  such  as  protests  and  postage,  were,  of 
coarse,  charged  in  such  account. 

The  balance  was  sometimes  in  favor  of  one, 
sad  sometimes  of  the  other.  On  the  24th  of 
Norember,  1837,  the  Bank  of  the  Metropolis 
was  indebted  to  the  Commonwealth  Bank  in 
the  ram  of  $3,200.  and  in  the  latter  part  of  the 
year  1837,  the  Commonwealth  Bank  transmitted 
to  the  Bank  of  the  Metropolis,  for  collection  in 
the  usual  way,  sundry  drafts,  notes,  and  other 
mmmercial  paper  which  would  fall  due  in  the 
owning  months  of  February,  March,  April, 
May,  and  June.  They  were  indorsed  by  E.  P. 
Clarke,  cashier,  and  made  payable  to  C.  Hood, 
cashier,  and  again  indorsed  by  C.  Hood. cashier, 
to  G.  Thomas,  cashier.  Clarke  was  the  cashier 
<rf  the  New  England  Bank;  Hood,  of  the  Com- 
monwealth Bank,  and  Thomas,  of  the  Bank  of 
the  Metropolis. 

On  the  i3th  of  January,  1888,  the  Common 
wealth  Bank  failed,  and  on  that  day  Charles 
Hood,  the  cashier,  wrote  a  letter  to  "the  Bank 
of  the  Metropolis,  directing  them  to  hold  the 
paper  which  had  been  forwarded,  as  above 
Mated,  "subject  to  the  order  of  the  cashier  of 
toe  New  England  Bank,  It  being  the  property 
of  that  institution."  When  this  letter  was  re- 
ceived, the  account  was  examined,  and  it  was 
discovered  tnat  on  that  day  the  Commonwealth 
Bank  was  indebted  to  the  Bank  of  the  Metrop- 
olis in  the  sum  of  % 2,900. 

The  deposition  of  Charles  Hood,  which  ap- 
Howaeo  1. 


peared  to  have  been  taken  under  the  act  of 
Congress,  was  read  in  evidence  by  the  defend- 
ant in  error.  It  stated,  among  other  things, 
that  "  the  Commonwealth  Bank  never,  at  any 
time,  owned  any  of  said  notes  or  obligations,  or 
any  part  or  either  of  them,  and  had  never  any 
•right,  title,  Interest.claim,  or  lien  there-  [*236 
on,  but  that  the  same  were  at  the  time  of  the  re- 
ceipt, and  ever  afterwards,  the  property  of  said 
New  England  Bank,  and  subject  to  its  order  and 
control." 

The  reading  of  this  deposition  was  objected 
to  in  the  court  below,  and  included  in  the  bill 
of  exceptions;  but  as  the  objection  was  not  ar- 
gued in  this  court,  it  is  presumed  to  have  been 
abandoned. 

The  action  was  brought  by  the  New  En- 
gland Bank  against  the  Bank  or  the  Metropolis, 
and  the  judgment  in  the  Circuit  Court  was  in 
favor  of  the  plaintiff  for  the  whole  amount  of 
the  proceeds  of  the  notes  and  bills  in  question. 

At  the  trial,  a  bill  of  exceptions  was  taken  by 
the  defendant  (the*  present  plaintiff  in  error), 
which.after  reciting  the  evidence,  concludes  as 
follows: 

Whereupon,  the  counsel  for  defendants 
prayed  the  court  to  instruct  the  jury,  that,  if 
they  shall  believe  from  the  said  evidence  that 
the  Commonwealth  Bank  did  for  a  series  of 
years  transact  business  with  defendants,  and 
did  from  time  to  time  transmit  notes  and  other 
commercial  paper  to  defendants  for  collection, 
which  were  all  treated  by  both  parties  as  if  the 
same  were  the  property  ofrhe  said  Bank  of  the 
Commonwealth,  who  were  credited  in  their  ac- 
count current  with  the  proceeds,  and  charged 
with  the  costs  and  expenses,  which  accounts 
were  from  time  to  time  adjusted  upon  these 
principles;  that  the  notes  and  paper  mentioned 
in  said  letter  of  18th  January,  1888,  were  in- 
dorsed and  transmitted  in  the  ordinary  course 
of  business,  without  any  notification  that  any 
other  party  or  person  had  any  interest  in  said 
paper,  were  thus  received  by  defendants,  and 
held  by  them:  that  while  thus  held  by  them, 
'the  said  Commonwealth  Bank  became  insolvent 
or  embarrassed  in  its  circumstances,  and  after 
such  embarrassment  the  letters  aforesaid  of  the 
18th  January,  1638.  were  written,  and  at  the 
time  of  their  receipt  by  defendants,  said  em- 
barrassed state  of  said  Commonwealth  Bank 
was  known  to  defendants,  and  there  was  at 
that  period  a  large  balance  on  general  account 
due  defendants  from  said  Commonwealth  Bank, 
and  the  said  paper  was  all  regularly  indorse'd 
by  the  cashier  of  said  Commonwealth  Bank  to 
defendants;  the  said  defendants  bad  a  right  to 
receive  said  paper,  and  the  proceeds  when  re- 
covered, until  such  balance  was  paid:  and 
plaintiffs  are  not  entitled  *to  recover;  [*237 
which  instruction,  as  prayed,  the  court  refusd 
to  give. 

Mr.  Goxe  for  the  plaintiff  in  error. 

Mr.  Bradley  for  the  defendant. 

Mr.  Coze  argued,  1.  As  to  the  law,  supposing 
the  Commonwealth  Bank  and  the  Bank  of  the 
Metropolis  to  have  been  the  only  parties  in  the 
transaction;  and  2d.  How  far  that  law  was 
changed  by  the  intervention  of  the  New  En- 
gland Bank.  On  the  first  point,  he  cited  17 
Wend.,  100;  1  Ryan  &  Moodie,  271;  1  Rose's 
Cases,  260,  80;  5  T.  R.(  488, 491,  493;  1  Esp. 
Cases,  66;  2  Bla.  Rep.,  1154. 
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As  to  the  second  point,  he  argued  that  it 
must  have  been  a  secret  trust  between  the  two 
eastern  banks,  which  did  not  follow  the  spe- 
cific paper;  and  cited  1  Rose's  Cases,  238,  242, 
246.  248;  7  T.  R„  853;  7  Mass.  Rep.,  819.  824; 
2  Vesey,  585. 

Mr.  Bradley,  coutra.  As  to  the  question  of 
lien,  3  Bos.  &Pull.,  494;  6  T.  R.,  14;  7  East, 
224,  that  special  liens  must  be  sustained  by 
proof;  also  Burrow,  2221:  6  East.  28;  1  Atk., 
286.  That  the  onus  is  on  the  person  who  claims 
a  lien,  7  Barn.  &  Cress.,  212,  in  14  Com.  Law. 
Rep.,  80:  3  Bro.  Chan.  Cases.  21.  No  lien 
for  general  balance  on  bills  casually  left.  (7 
Taunt,,  278;  see,  also.  3  Mason's  Rep.,  222;  1 
Maule  &  Selw.,  140;  2  Dall.,  60;  1  East,  835; 
8  Barn.  &  Cress.,  622.  or  15 Com.  Law.  Rep., 
319;  7  Bingh.,  284;  20  Com.  Law.  Rep.,  180; 
Doug..  803;  3  T.  R,  321;  1  P.  W.,  818;  3  P. 
W..  185;  1  Salk.,  160;  1  Atk.,  284;  2  Barn.  & 
Aid.,  327;  8  Barn.  &  Cress..  876;  1  Peters,  28, 
30,  35;) 

Mr.  C'oxe,  in  conclusion,  examined  cases  cited 
on  the  other  side  to  show  that  they  did  not  ap- 
ply, and  argued  that  there  was  a  special  usage 
made  out  between  these  two  banks.  In  1  Liv- 
ermore  on  Agency,  261,  cases  examined,  and 
same  distinction  drawn  as  exists  here. 

Mr.  Ctiief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

If  this  were  a  question  between  the  two  Bos- 
ton banks,  and  the  case  depended  upon  their 
respective  rights,  the  plaintiff  in  the  court  be- 
low would,  undoubtedly,  have  been  entitled  to 
238*|  "recover,  for  it  is  admitted,  that  al- 
though the  notes  and  bills  were  endorsed  to  the 
Commonwealth  Bank  by  the  cashier  of  the 
New  England  Bank,  yet"  no  consideration  was 
given  for  them;  nor  any  advances  of  money 
made  upon  them;  and  they  were  placed  in  the 
hands  of  the  first  mentioned  bank  as  the  agent 
of  the  other,  merely  for  the  purpose  of  collec- 
tion. The  question,  however,  is  a  different  one 
between  the  parties  to  this  suit;  and  its  solution 
must  depend,  not  upon  the  nature  of  the  trans- 
actions between  these  two  banks,  but  upon  the 
dealings  between  the  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis.     * 

It  appears  from  the  evidence  offered  by  the 
plaintiff  in  error,  that  for  several  years  prior  to 
lUe  insolvency  of  the  Commonwealth  Bank 
(which  happened  in  January,  1888),  there  had 
been  mutual  and  extensive  dealings  between 
the  two  last  mentioned  banks,  and  an  account 
current  between  them,  in  which  they  mutually 
credited  each  other  with  the  proceeds  of  all  pa- 
per remitted  for  collection  when  received,  and 
charged  all  costs  of  protest,  postage,  &c.  Ac- 
counts were  regularly  transmitted  from  the  one 
to  the  other,  and  settled  upon  these  principles; 
and  upon  the  face  of  the  paper  transmitted,  it  al- 
ways appeared  to  be  the  property  of  the  re- 
spective banks,  and  to  be  remitted  by  each  of 
them  on  its  own  account. 

The  balances  in  the  account  current  fluctu- 
ated according  to  the  amount  of  paper  they  re- 
spectively transmitted,  and  these  balances  it 
would  seem  were  generally  suffered  to  re- 
main until  they  were  reduced  by  the  pro- 
ceeds of  the  notes  and  bills  deposited  with 
each  other  in  the  usual  course  of  their  business. 
Thus,  in  November,  1837,  the  Bank  of  the  Me- 
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tropolis  was  debtor  upon  the  account  in  the  sum 
of  $2,200;  but  in  January,  1838,  when  the  no- 
tice of  the  failure  of  the  Commonwealth  Bank 
was  received,  that  balance  had  been  extinguish- 
ed, and  the  last  mentioned  bank  was  debtor  in 
the  sum  of  $2,900.  It  is  not  suggested  that  any 
information  of  the  interest  of  the  New  England 
Bank,  in  the  paper  in  question,  was  ever  com- 
municated to  the  Bank  of  the  Metropolis,  until 
after  the  insolvency  of  the  Commonwealth 
Bank.  Ahd  the  queston  is,  whether  the  plaintiff 
in  error  has  a  right  to  retain  the  proceeds  of  the 
notes  then  in  its  hands  to  cover  the  balance  of  ac- 
count due  upon  these  transactions. 

If  the  notes  remitted  had  been  the  property 
of  the  Commonwealth  *Bank,  there  [*239 
would  be  no  doubt  of  the  right  to  retain; 
because  it  has  been  long  settled,  that  wherever 
a  banker  has  advanced  money  to  another,  he 
has  a  lien  on  all  the  paper  securities  which  are 
in  his  hands  for  the  amount  of  his  general  bal- 
ance, unless  such  securities  were  delivered  to 
him  under  a  particular  agreement. 

The  paper  in  question  was,  however,  the 
property  of  the  New  England  Bank,  and  was 
indorsed  and  delivered  to  the  Commonwealth 
Bank  for  collection,  without  any  consideration, 
and  as  its  agent  in  the  ordinary  course  of  busi- 
ness; it  being  usual,  and  indeed  necessary,  so 
to  indorse  it,  in  order  to  enable  the  agent  to  re- 
ceive the  money.  Yet  the  possession  of  the  pa- 
per was  prnpa' facie  evidence  that  it  was  the 
property  of  the  last-mentioned  bank;  and  with- 
out notice  to  the  contrary,  the  plaintiff  in  error 
had  a  right  so  to  treat  it,  and  wasjunder  no  ob- 
ligation to  inquire  whether  it  was  held  as  agent 
or  as  owner;  and  if  an  advance  of  money  had 
been  made  upon  this  paper  to  the  Common- 
wealth Bank,  the  right  to  retain  for  that  amount 
would  hardly  be  disputed. 

We  do  not  perceive  any  difference  in  princi- 
ple between  an  advance  of  money  and  a  bal- 
ance suffered  to  remain  upon  the  "faith  of  these 
mutual  dealings.  In  the  one  case  as  well  as  the 
other,  credit  is  given  upon  the  paper  deposited 
or  expected  to  be  transmitted  in  the  usual 
course  of  the  transactions  between  the  parlies. 

There  does  not,  indeed,  appear  to  have  been 
any  express  agreement  that  those  balances 
should  not  be  immediately  drawn  for;  but  it 
may  be  implied  from  the  manner  in  which  the 
business  was  conducted;  and  if  the  accounts 
show  that  it  was  their  practice  and  understand- 
ing to  allow  them  to  stand  and  await  the  col- 
lection of  the  paper  remitted,  the  rights  of  the 
parties  are  the  same  as  if  there  had  been  a  posi- 
tive and  express  agreement;  and  such  mutual 
indulgence  on  these  balances  would  be  a  valid 
consideration ;  and.  like  the  actual  advance  of 
money,  give  the  plaintiff  in  error  a  right  to  re- 
tain the  amount  due  on  closing  the  account. 

It  is  evident  that  a  loss  must  be  sustained 
either  by  the  plaintiff  or  defendant  in  error  by 
the  failure  of  the  Commonwealth  Bank.  Wc 
see  no  ground  for  maintaining  that  there  is  any 
superior  equity  on  the  side  of  the  New  England 
Bank.  It  contributed  to  give  to  the  corpora- 
tion which  has  proved  insolvent  "credit  [*24rO 
with  the  plaintiff  in  error,  by  tlje  notes  and 
bills  which  it  placed  in  its  hands  to  be  sent  to 
Washington  for  collection,  indorsed  in  such  a 
form  as  to  make  them  prima  fade  the  property 
of  the  Commonwealth  Bank,  and  enabled  it  to 
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deal  with  them  as  if  it  were  the  real  owner. 
The  Bank  of  the  Metropolis,  on  the  contrary, 
is  in  no  degree  responsible  for  the  confidence 
which  the  defendant  in  error  reposed  in  its 
agent.  And  when  this  misplaced  confidence 
hi6  occasioned  the  loss  in  question,  it  would  be 
unjust  to  throw  it  upon  the  bank  which  has 
been  guilty  of  no  fault  or  want  of  caution,  and 
which  was  induced  to  give  the  credit  by  the 
manner  in  which  the  defendant  in"  error  placed 
its  property  in  the  hands  of  an  agent  unworthy 
of  the  trust. 

If.  therefore,  the  jury  find  that  the  course  of 
dealing  between  the  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis  was  such  as  is  stated 
in  toe  testimony;  that  they  always  appeared  to 
be,  and  treated  each  other  as  the  true  owners 
of  the  paper  mutually  remitted,  and  hud  no 
notice  to  the  contrary;  and  that  balances  were 
from  time  to  time  suffered  to  remain  in  the 
hands  of  each  other  to  be  met  by  the  proceeds 
of  negotiable  paper  deposited  or  expected  to  be 
tranfmitted  in  the  usual  course  of  the  dealing 
between  them,  then  the  plaintiff  in  error  is  en- 
titled to  retain  for  the  amount  due  on  the  settle- 
ment of  the  account. 

The  question,  whether  the  balances  were 
vaally  suffered  to  lie  for  a  time  on  account  of 
negotiable  paper  actually  deposited  orexpected 
to  be  received,  and  which  formed  the  'consid- 
eration on  which  the  defense  rested,  is  not,  per- 
haps, as  distinctly  stated  as  it  might  have  been 
in  the  hypothetical  instruction  requested  by 
the  plaintiff  in  error.  But  we  think  it  is  fairly 
to  be  inferred  from  the  language  used  in  the 
praytr,  by  which  the  defense  is  put  upon  the 
pound  that  the  paper  transmitted  was  treated 
by  the  parties  as  the  property  of  each  other; 
and  as  the  prayer  was  rejected  without  any  ex- 
planation or  qualification,  we  have  no  reason 
for  supposing  that  a  different  construction  was 
pot  upon  it  in  the  Circuit  Court. 

The  judgment  must  therefore  be  reversed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
241*]  'holden  in  and  for  the  County  of 
Washington,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  with  direc- 
tions to  aWard  a  venire  facias  de  now. 

S.C.,«How.,812. 

Cited-8  How.,  789.  7TO;  t  Otto,  314 ;  6  Bank.  Reg., 
X3:  B  Bank.  Reg.,  *W. 


BERNARD  McKENNA,  PMntiff  in  Error, 

r. 

CHARLES  B.  FISK,  Defendant. 

Sferi  of  plea  of  not  guilty  iti  trespass — actions  of 
trespass  "de  bonis"  transitory — venve — com- 
ma* law,  application  of,  in  District  of  Colum- 
bia. 

After  pleading  the  general  issue,  it  is  too  late  to 
take  advantage  of  a  defect  in  the  writ,  or  a  varl- 
aaee  between  the  writ  and  declaration. 

How  ABO  1. 


Actions  of  trespass,  except  those  for  injury  to 
real  property,  are  transitory  in  their  character. 

Where  the  writ  mentions  a  trespass  with  force 
and  arms  upon  the  storehouse  of  the  plaintiff,  and 
a  seizure  and  destruction  of  goods,  It  covers  a  tran- 
sitory as  well  as  a  local  action. 

In  transitory  actions,  a  venue  is  laid  to  show 
where  the  trial  is  to  take  place.  It  is  a  legal  Action, 
devised  for  the  furtherance  of  Justice,  and  cannot 
be  traversed. 

In  such  actions,  such  a  venue  is  good  without 
stating  where  the  trespass  was  in  fact  committed, 
with  a  scilicet  of  the  county  in  which-  the  action  is 
brought. 

In  the  absence  of  statutory  provisions,  the  courts 
in  the  District  of  Columbia  must  apply  the  princl- 

f>les  of  the  common  law  to  such  actions,  the  plead- 
ngs,  and  the  proofs. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
Washington. 

In  the  trial  of  the  cause  in  the  court  below, 
the  whole  of  the  evidence  offered  by  the  plaint- 
iff was  shut  out  by  a  decision  of  the  court,  and 
the  question  was  solely  upon  the  correctness  of 
this  opinion. 

The  writ  was  as  follows: 

The  United  Slates  of  America,  to  the  Marshal 
of  the  District  of  Columbia,  greeting: 

We  command  you,  that  you  take  Charles  B. 
Fisk,  late  of  Washington  County,  if  be  shall 
be  found  within  the  County  of  Washington, 
•in  your  said  district,  and  him  safely  [*242 
keep,  so  that  you  have  bis  body  before  the  Cir- 
cuit Court  of  the  District  of  Columbia,  to  be 
held  for  the  county  aforesaid,  at  the  city  of 
Washington,  on  the  fourth  Monday  of  Novem- 
ber next,  to  answer  unto  Bernard  McKenna,  in 
a  plea,  wherefore,  with  force  and  arms,  &c., 
at  the  County  of  Allegany,  in  the  State  of 
Maryland,  to  wit.  at  the  County  of  Washiug- 
ington,  he  broke  into  the  storehouse  of  the  said 
Bernard,  and  seized,  took,  detained,  and  de- 
stroyed the  goods  and  chattels,  and  articles  of 
houjehold  of  the  said  Bernard,  then  aud  there 
found,  and  being  of  a  large  value,  and  other 
wrongs  to  the  said  Bernard  then  and  there  did, 
against  the  peace;  dignity,  and  government  of 
the  United  States,  <fcc.  Hereof  fail  not  at 
your  peril,  and  have  you  then  and  there  this 
writ. 

Witness,  Wm.  Cranch,  Esq.,  Chief  Judge  of 
our  said  court  at  the  city  of  Washington,  the 
1st  day  of  May,  Anno  Domini,  one  thousand 
eight  hundred  and  forty. 

Wm.  Bbknt,  Cl'k. 
Issued  the  27th  day  of  May,  1840. 

T^e  declaration  was  as  follows: 

KARR. 

Washington  County,  District  of  Columbia,  to  wit: 
Charles  B.  Fisk,  late  of  the  County  of  Wash- 
ington aforesaid,  yeoman,  was  attached  to 
answer  unto  Bernard  McKenna,  in  a  plea 
wherefore,  with  force  and  arms,  <fec.,  at  the 
County  of  Washington  aforesaid,  he  broke  into 
the  storehouse  of  the  said  Bernard,  and  seized, 
took,  detained,  and  destroyed  the  goods,  chat- 
tels, and  articles  of  household  of  the  said 
Bernard,  then  and  there  found,  and  being  of  a 
large  value,  and  other  wrongs  to  the  said 
Bernard  then  and  there  did,  against  the  peace, 
dignity,  and  government  of  the  United  States, 
and  to  the  great  damage  of  the  said  Bernard. 
And  thereupon,  the  said  Bernard,  by  Brent 
and  Brent,  his  attorneys,  complains,  that  the 
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said  Charles,  heretofore,  to  wit,  on  the  —  day 
of  September,  in  the  year  of  our  Lord,  eighteen 
hundred  and  thirty-nine,  at  the  County  of 
Washington,  in  the  District  of  Columbia,  with 
force  and  arms,  &c.,  seized,  took,  detained,  and 
destroyed  the  goods  and  chattels,  to  wit,  one 
thousand  gallons  of  spirituous  liquors  of  dif- 
ferent kinds;  a  large  quantity  of  coffee  and  of 
tea;  various  clothing  ready  made  for  sale;  iwo 
hundred  bushels  of  Indian  corn:  all  the  prom- 
243*1  issory  notes  and  accounts  of  'sundry 
persons  due  to  the  said  Bernard,  to  the  amount 
of  at  least  $400;  all  the  furniture,  bedding,  and 
other  articles  in  said  storehouse;  and  also  the 
sbantee,  or  storehouse,  in  which  said  goods 
and  chattels  then  and  there  were  found;  the 
said  shantee  or  storehouse  being  a  temporary 
building  erected  by  said  Bernard,  and  to  be  re- 
moved by  him,  and  not  being  part  of,  or  at- 
tached to,  the  freehold  or  real;  all  of  said  goods 
and  chattels,  bills,  bonds,  and  accounts  belong- 
ing to  the  said  Bernard,  then  and  there  found, 
and  being  of  a  large  value,  to  wit,  of  the  value 
of  $2,000,  and  carried  away  and  destroyed  the 
same,  and  converted  the  same  to  his  own  use, 
and  other  wrongs  to  the  said  Bernard  then  and 
there  did.  against  the  peace,  government,  and 
dignity  of  the  United  States,  &c.  And  also, 
for  that  the  said  Charles,  to  wit,  on  or  about 
the  —  day  of  September,  1839,  with  force  and 
arms,  &c,  at  the  County  of  Washington,  in 
the  District  of  Columbia,  broke  and  entered  a 
certain  other  shantee  or  temporary  storehouse 
of  the  said  Bernard,  situate  and  being  in  said 
County  of  Washington,  and  then  and  there 
made  a  great  noise  and  disturbance  therein,  for 
a  long  space  of  time,  and  then  and  there  forced 
and  broke  open,  broke  to  pieces,  damaged,  and 
destroyed  divers,  to  wit,  bottles,  barrels,  hogs- 
heads, jugs,  and  demijohns,  containing  one 
thousand  gallons  of  spirituous  liquor  of  differ- 
ent kinds,  of,  and  belonging  to,  the  said 
Bernard,  and  broke  to  pieces,  destroyed,  dam- 
aged, and  spoiled  divers,  to  wit,  one  thousand 
pounds  of  coffee;  two  hundred  pounds  of  tea; 
one  hundred  suits  of  ready-made  clothing;  two 
hundred  bushels  of  Indian  corn ;  sundry  prom- 
issory notes,  bonds,  bills,  and  accounts  due 
to  said  Bernard  from  sundry  persons;  and  also, 
sundry  planks,  timbers,  shingles,  and  other 
materials  in  the  construction  of  a  certain 
sbantee,  also  belonging  to  the  said  Bernard, 
then  and  there  found,  and  of  great  value,  to 
wit,  of  the  value  of  $2,000,  and  other  wrongs 
to  the  said  Bernard  then  and  there  did,  against 
the  peace,  government,  and  dignity  of  the 
United  States,  &c. 

And  also,  during  the  time  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  seized  and  took  divers  other  goods 
and  chattels,  to  wit.  one  thousand  gallons  of 
spirituous  liquors  of  different  kinds;  a  large 
quantity  of  coffee  and  tea;  two  hundred  bush- 
els of  Indian  corn ;  $400  in  amount  of  promis- 
sory notes,  bonds,  bills,  and  accounts  due  to 
244*]  said  Bernard  by  'different  persons;  sun 
dry  ready-made  clothing;  and  also  a  certain 
shantee,  all  of  the  goods  and  chattels,  promisso- 
ry notes,  bonds,  bills,  and  accounts  of  the  said 
Bernard,  then  and  there  found,  and  being  of 
great  value,  to  wit,  of  the  value  of  $2,000,  and 
damaged,  spoiled,  and  destroyed  the  same,  and 
other  wrongs  to  the  said  Bernard  then  and  there 
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did,  against  the  peace,  government  and  dignity 
of  the  United  States.  By  means  of  which  said 
several  premises,  he, the  said  Bernard,  saitb.  he 
is  worse,  and  hath  damage  of  $4,000,  and  there- 
fore he  brings  suit,  &c. 

Brent  and  Brent,  for  plaintiff. 

John  Doe  and  Richard  Rob,  Pledges,  &c. 

And  the  bill  of  exceptions  was  as  follows:. 
plaintiff's  bill  of  exceptions. 
Bernard  McKenna ) 

Charles  B.  Fisk.   ) 

At  the  trial  of  this  cause,  the  plaintiff,  to  sup- 
port the  issue  on  his  part  joined,  offered  to  give 
evidence  by  a  competent  witness,  tending  to 
prove  that  in  the  summer  of  the  year  1880.  the 
defendant,  with  a  large  force  of  armed  men. 
came  to  the  sbantee,   or  storehouse,  of  the 
plaintiff,  in  Allegany  County,  in  the  State  of 
Maryland,  a  place  not  within  the  jurisdiction 
1  of  this  court,  and  entered  into  the  same,  and 
j  then  and  there  seized,  took,  and  carried  away 
the  goods  and  chattels  stated  in  the  declaration, 
and  at  the  same  time  offeied  to  prove  that  the 
|  said  shantee  or  storehouse  was  erected  by  the 
i  plaintiff  for  the  purpose  of  carrying  on  bis  trade 
1  in  merchandise  on  the  line  of  the  Chespeake  and 
I  Ohio  canal, in  said  county,  at.or  near  a  place  call- 
ed Fifteen  Mile  Creek;    and  that,  by  the  usage 
',  and  practice  on  the  said  line  of  said  canal,  said 
j  shantees  were  considered  temporary  buildings, 
|  and  could  be  removed  or  sold  at  the  will  and 
pleasure  of  the  person  erecting  them:  and  that 
the  said  shantee  of  the  plaintiff  was  a  frame 
:  house  and  had  posts  in  the  ground. 

And  further  offered  to  give  evidence,  at  the 
j  same  time,  to  show  the  value  of  said  goods  and 
chattels  and  shantee,  at  the  time  of  such  taking 
and  carrying  away  and  destruction  thereof  by 
tbe  defendant  and  others,  to  be  more  than 
$1,000;  but  the  court  would  not  allow  the 
plaintiff  to  give  such  offered  evidence,  or  any 
part  thereof  to  the  jury,  but  refused  to  permit 
the  same  to  be  "given ;  to  which  decision  [*SS46 
and  refusal  of  the  court,  the  plaintiff  excepts, 
and  this  his  bill  of  exceptions  is  signed,  sealed, 
and  enrolled,  this  28th  day  of  December.  1841. 
W.  Cranch,  [v.  8.1 

J  AS.    8.    MOKSELL.      [L.    8.  J 

Test:  W.  Brent,  Clerk. 


Meutrs.  Brent  and  Brent  for  tbe  plaintiff  in 
error. 

Metsrs.  Bradley  and  Coze  for  the  defendant. 

Mr.  Brent,  for  plaintiff.  If  there  be  a  vari- 
ance between  the  writ  and  declaration,  advan- 
tage can  only  be  taken  of  it  by  plea  in  abate- 
ment. (2  Wheat.,  66.)  First  and  third  counts 
relate  to  personal  property;  second  count 
charges  an  entry,  but  also  injury  to  the  person- 
alty. (Precedents  in  2  Chitty's  Pleading,  864, 
and  1  Evans's  Harris,  624:  cited,  also,  Comber- 
back,  324.)  There  is  no  misjoinder  (1  Chitty  on 
Pleading,  394,  edition  of  1819;  cited,  also,  1 
Dura.  &  East,  479;  1  Cowp.,  171);  case  in 
Cowper  since  overruled,  but  not  as  to  the  ques- 
tion of  pleading.  Distinction  between  transitory 
and  local  actions,  1  Cowp..  177, 179;  1  Strange, 
646.  In  4  Dura.  &  East,  603,  there  was  a 
count  for  asportation  of  goods,  but  plaint- 
iff nonsuited,  because  there  was  no  proof.  (1 
Brock.  Rep.,  208;  1  Carth.,  131;  2  Williams's 
Saund.  Rep.,  72,  note;  2  Peters,  145.)  Where  a 
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building  erected  for  purposes  of  trade  is  said 
not  to  be  real  estate.  1  Saunders's  Plead.,  415; 
2  Saund.  Hep.,  74  a;  Rep.  Temp.  Hard.. 
131. 

Mr.  Bradley,  for  defendant,  cited  8  B.  C, 
393:  1  Chitly'sPl..  488;  2  Wilson,  894.  After 
party  has  appeared,  the  writ  is  dead.  (I  Bos. 
A  Pull.,  647.)  Suppose  declaration  good;  can 
h  be  sustained  by  proof  of  an  injury  committed 
m  Maryland?  (1  Taunt.,  379.)  This  is  essen- 
tially an  action  of  trespass  quart  dautum /regit. 
(3  Saund.  PI.  &  Ev.,  858,  marginal  page;  1 
CbiUy's  PI.,  271.) 

Mr.  Goxe,on  same  side,  insisted  that  this  was 
essentially  an  action  of  trespass  quare  elautum 
frtgit.  and  that  the  injuries  laid  were  merely 
aggravation.  Case  in  2  Peters  only  decided  the 
interest  between  landlord  and  tenant,  and  not 
that  the  latter  was  unable  to  bring  trespass  for 
an  injury  to  his  possession. 

Mr.  Brent,  Sen.,  in  conclusion.  Only  the 
•econd  count  refers  to  the  storehouse;  the  first 
and  third  are  for  injuries  to  the  personalty. 
The  second  is  copied  exactly  from  Evans's 
Harris. 

246»]  *Mr.  Justice  Wayne  delivered  the 
opinion  of  the  court: 

The  declaration  in  this  case  contain^  three 
cuunts.  It  is  alleged  in  the  first  and  third,  that 
(he  defendant,  with  force  and  arms,  in  the 
County  of  Washington,  seized,  took,  detained, 
and  destroyed  the  goods  and  chattels  belonging 
to  the  plaintiff,  and  also  the  shantee  or  store- 
house in  which  the  goods  were  found,  of  the 
Talue  of  $2,000.  The  only  difference  in  the 
counts  is  in  the  specification  of  the  goods  de- 
stroyed. In  the  second  count,  the  defendant  is 
charged  with  having,  with  force  and  arms,  in 
the  County  of  Washington,  broke  and  entered 
i  certain  other  shantee  or  temporary  storehouse 
of  the  plaintiff,  situate  and  being  in  the  County 
of  Washington. 

The  defendant  pleaded  not  guilty,  and  issue 
was  joined  on  that  plea. 

The  plaintiff,  on  the  trial,  in  support  of  his 
cue,  offered  evidence  to  prove  that  the  defend- 
ant, with  a  large  force  of  armed  men  came  to 
the  storehouse  or  shantee  of  the  plaintiff,  in  Al- 
legan; County.  Maryland,  entered  into  the 
•aim-,  and  took  and  carried  away  the  goods  and 
chattels  stated  in  the  declaration,  &c.,  and  oth- 
er evidence  was  offered  to  show  the  value  of 
the  goods.  The  court  refused  to  permit  the  ev- 
idence to  be  given  to  the  jury.  Upon  an  excep- 
tion to  this  ruling,  the  case  is  now  before  this 
court. 

It  was  fiist  urged  in  argument,  that  as  the 
original  writ  in  the  case  declared  that  the  de- 
fendant, with  force  and  arms,  &c.,  broke  into 
the  storehouse  of  the  plaintiff,  &c,  it  was  such 
«  declaration  of  the  nature  of  the  complaint, 
which  the  defendant  was  required  to  answer, 
that  it  must  be  considered  as  the  gist  of  each 
count,  and  that  there  was  such  a  variance  be- 
tween the  counts  and  the  writ  that  it  would 
abate  the  writ.  Admit  that  this  fault  exists, 
ud  that  the  nature  of  the  plaintiff's  demand 
most  be  mentioned  in  the  writ,  that  the  de- 
fendant may  know  before  he  appears  in  court 
the  kind  of  complaint  he  is  required  to  answer, 
and  that  the  declaration  afterwards  filed,  or  the 
writ,  or  both,  shall  be  deficient  in  some  legal 
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requisite,  or  shall  contain  irregularity,  infor- 
mality, or  mistake,  which  would  abate  the  writ, 
the  defendant  is  not  here  in  a  situation  to  avail 
himself  of  the  fault.  He  has  pleaded  not  guil- 
ty. This  plea  refers  to  the  counts,  and  not  to 
the  writ.  II  puts  the  plaintiff  to  prove  the 
material  allegations  in  his  declaration,  and  the 
defendant  assumes  by  it  to  contest  them.  To 
•allow,  then,  a  defendant,  after  the  gen-  [*247 
oral  issue  has  been  pleaded,  to  avail  himself  of 
any  defector  mistake  in  the  writ,  or  variance  or 
repugnancy  between  the  count  and  the  writ, 
would  be,  not  to  try  the  cause  at  issue,  but 
would  have  the  effect  to  take  it  from  the  jury 
and  to  place  it  before  the  court,  upon  a  point  of 
pleading  which  has  not  been  pleaded, and  which 
is  unconnected  with  the  merits  of  the  cause. 
Such  mistakes,  either  in  the  writ  or  in  a  vari- 
ance between  the  count  and  the  writ,  must  be 
taken  advantage  of  by  a  plea  in  abatement. 
And  if  the  mistake  or  fault  is  apparent  on  the 
face  of  the  declaration,  such  as  a  misstatement 
of  the  cause  of  action,  it  will  be  a  good  cause 
of  demurrer.  (8  Black.  Com..  301;  Com.  Dig. 
Abatement,  Q,  I.,  8:  Willes.  410;  1  Show.,  91; 
1  Salk.,  212;  Duvall  &  Craig,  2  Wheat.,  45, 
55.)  The  case,  then,  is  not  in  a  condition  to 
enable  the  defendant  to  avail  himself  of  the  ob- 
jection. But  is  there  any  such  variance  in  this 
case.  We  think  not.  The  writ  mentions  a 
trespass  with  force  and  arms  upon  the  store- 
house of  the  plaintiff,  and  the  seizure  and  de- 
struction of  goods.  This  puts  the  defendant  in 
possession  of  the  complaint  against  him,  or 
What  he  will  be  required  to  answer  before  he 
appears  in  court.  It  is  but  the  commencement 
of  the  suit,  and  is  sufficient,  if  it  advises  the  de- 
fendant of  the  cause  of  action,  without  those 
particulars  which  must  be  set  out  in  the  decla- 
ration,, which,  when  filed,  gives  the  defendant 
an  opportunity  to  use  any  of  those  defenses  or 
pleas  to  which  he  may  be  entitled  by  the  rules 
of  pleading.  . 

It  was  also  urged  that  the  venue  laid  in  each 
of  the  counts  was  so  imperfect  that  the  evidence 
offered  could  not  be  received  to  support  either 
of  them.  That  it  could  not  be  received  under 
the  second  count,  for  that  was  quart  elautum 
/regit  in  the  County  of  Washington,  and  the  ev- 
idence proved  a  local  trespass,  within  another 
jurisdiction  or  sovereignty;  and  that  it  could 
not  be  received  under  the  first  and  third  counts; 
because,  though  they  might  be  counts,  for 
transitory  causes  of  action,  it  was  necessary  to 
lay  a  venue  where  the  trespass  was  committed 
with  a  scilicet,  to  let  in  the  evidence  at  any  other 
place  of  trial.  The  evidence  offered  as  to  the 
local  count  was  certainly  not  competent;  but 
that  is  because  the  venue  is  local,  and  cannot 
be  changed  into  any  other  county  than  where 
the  trespass  to  the  realty  was  done  and  never 
can  be  carried  out  of  the  sovereignty  in  which 
the  *land  is.  But  it  is  an  established  [*248 
rule,  that  in  transitory  actions  a  venue  is  only 
necessary  to  be  laid  to  give  a  place  for  trial. 
Such  a  venue  is  indispensable,  for  without  it 
would  not  appear  in  what  county  the  trial  was 
to  take  place,  nor  could  a  jurv  be  summoned  to 
try  the  issue.  (Com.  Dig.  Pleader.  C.,20;l 
Cowp..  176,  177;  5  Term  Rep.,  620;  2  Lev., 
227;  Bacon's  Ab.,  Venue,  C;  8  Term  Rep., 
387.)  The  venue  for  trial  is  a  legal  fiction,  de- 
vised for  the  furtherance  of  justice,  and  cannot 
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be  traversed.  So  that,  if  A  becomes  indebted 
to  B.  or  commits  a  tort  upon  his  person  or 
upon  his  personal  property  in  Paris,  an  action 
in  either  case  may  be  maintained  against  A  in 
England,  if  he  is  there  found,  upon  a  declara- 
tion alleging  a  cause  of  action  to  have  occurred 
in  an  English  county,  in  which  the  action  is 
laid,  without  taking  notice  of  the  foreign  place. 
(1  Cowp.,  177-179.)  Lord  Mansfield  said:  But 
as  to  transitory  actions,  there  is  not  a  color  of 
doubt  but  that  any  action  which  is  transitory 
may  be  laid  in  any  county  in  England,  though 
the  matter  arises  beyond  the  seas.  (Mostyn  v. 
Fabrigas,  1  Cowp.,  181.)  In  Boulson  v. 
Matthew*  et  al.  (4  L>.  &  East.  508),  a  case  in 
all  its  particulars  like  this,  which  was  an  action 
for  entering  the  plaintiff's  house  in  Canada  and 
expelling  him,  and  in  which  there  was  a  count 
for  taking  away  his  goods.  Lord  Kenyon  non- 
suited the  plaintiff  because  the  first  count  was 
local,  and  because  he  had  not  supported  his 
second  count  by  proof.  Buller,  Justice,  also 
said:  It  is  now  too  late  for  us  to  inquire 
whether  it  was  wise  and  politic  to  make  a  dis- 
tinction between  transitory  and  local  actions; 
it  is  sufficient  for  the  courts,  that  the  law  has 
settled  the  distinction,  and  that  an  action  quare 
etautum  /regit  is  local.  We  may  try  actions 
here,  which  are  in  their  nature  transitory,  aris- 
ing out  of  a  transaction  abroad;  but  not  such 
as  are  in  their  nature  local.  In  Rafael  v.  Verelst 
(2  W.  Black.,  1055),  which  was  a  trespass  com- 
mitted in  the  dominions  of  a  foreign  prince,  De 
Grey,  Chief  Justice,  said:  Crimes  are,  in  their 
nature,  local,  and  the  jurisdiction  of  crimes  is 
local.  And  so  as  to  the  rights  of  real  property, 
the  subject  being  fixed  and  immovable.  But 
personal  injuries  are  of  a  transitory  nature,  and 
sequuntur  forum  rei.  And  though  in  all  dec- 
larations of  trespass  it  is  laid  contra  pacem  regis, 
yet  that  is  only  matter  of  form,  and  not  travers- 
able. The  same  doctrine  in  respect  to  local 
and  transitory  actions  «has  been  repeatedly 
249*]  affirmed  in  the  courts  *of  the  States  of 
this  Union.  (1  Stra.,  646;  2  W.  Black.,  1070; 
1  Cowp.,  176;  4  Term  Rep..  508-507;  Cowp., 
587;  6  East,  598,  599;  Com.  Dig.  Action,  177; 
1  Cowp.,  161,  177,  178,  184,  844;  2  H.  Black., 
145,  161;  Co.  Litt.,  a,  n.  1;  8  Term  Rep.,  616; 
7  Term  Rep.,  248;  1  Saund.,  n.  2;  Glen  v. 
Hodges,  9  Johns.,  67;  Gardner  v.  Thomas,  14 
Johns.,  184.)  It  then  appears  from  our  books, 
that  the  courts  in  England  have  been  open  in 
cases  of  trespass  other  than  trespass  upon  real 
property,  to  foreigners  as  well  as  to  subjects, 
and  to  foreigners  against  foreigners  when  found 
in  England,  for  trespasses  committed  within 
the  realm  and  out  of  the  realm,  or  within  or 
without  the  king's  foreign  dominions.  And  it 
also  appears  from  the  authorities  which  have 
been  cited,  that  in  a  transitory  action  of  tres- 
pass, it  is  only  necessary  to  lay  a  venue  for  a 
place  of  trial,  and  that  such  venue  is  good 
without  stating  where  the  trespass  was  in  fact 
committed,  with  a  scilicet  of  the  county  in  which 
the  action  is  brought. 

The  courts  in  the  District  of  Columbia  have 
a  like  jurisdiction  in  trespass  upon  personal 

Eroperty  with  the  courts  in  England  and  in  the 
tates  of  this  Union,  and  in  the  absence  of  stat- 
utory provisions,  in  the  trial  of  them  must  apply 
the  same  common  law  principles  which  regu- 
late the  mode  of  bringing  such  actions,  the 
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pleadings,  and  the  proof.  It  is 'our  opinion 
that  the  exception  taken  by  the  plaintiff  to  the 
ruling  of  the  court,  in  respect  to  the  evidence 
excluded,  must  be  sustained,  and  we  direct  the 
cause  to  be  remanded  for  further  proceedings. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel :  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  reversed,  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  award  a  venire 
facias  de  novo. 

Cltod-18  How.,  137. 


•SAMUEL  PECK,  Plaintiff  in  Error,  [»250 

v. 

MARY  YOUNG. 

IN  error  to  the  Court  for  the  trial  of  Impeach- 
ments and  Correction  of  Error,  of  the  State 
of  New  York. 

The  counsel  for  the  plaintiff  in  error,  having 
filed  a  statement  in  writing,  setting  forth  that 
the  matters  in'controversy  in  this  case  had  been 
agreed  and  settled  between  the  parties;  it  is 
thereupon  now  here  considered  and  adjudged 
by  this  court  that  this  writ  of  error  be,  and  the 
same  is  hereby  dismissed,  at  the  cost  of  the 
plaintiff  in  error. 


THE  UNITED  8TATES 
e. 
GABRIEL  F.  IRVING,  JAMES  E.  DEKAY, 
FRANCIS  R.  TILLON,  add  CHARLES  P. 
CLINCH.  Surviving  Executors  of  the  Last 
Will  and  Testament  of  Henry  Eckpord, 
Deceased. 

Collector  continued  in  office — new  bond  required 
for  each  term — extent  of  liability  of  sureties — 
evidence  in  suit  against — transcript  of  accounts 
not  conclusive — may  be  reformed— sureties' 
rights  cannot  be  affected  by  acts  of  treasury 
officers. 

When  a  oolleotor  Is  continued  in  offloe  for  more 
than  one  term,  but  gives  different  sureties,  the  lia- 
bility of  the  sureties  Is  to  be  estimated  Just  as  if  a 
new  person  bad  been  appointed  to  nil  the  second 
term. 

When  the  accounts  of  a  collector  are  returned  to 
the  treasury  quarterly,  and  tbe  date  of  the  com- 
mencement and  expiration  of  his  term  of  offloe  is 
on  some  intermediate  day  between  the  beginning 
and  end  of  the  quarter,  a  restatement  and  treas- 
ury transcript  of  his  account  up  to  tbe  end  of 
his  term  is  legal  evidence  In  a  suit  against  the 
sureties. 

Such  a  restatement  does  not  falsify  the  general 
accounts,  but  arranges  the  Items  of  debits  and 
credits  so  as  to  exhibit  the  transactions  of  the  oot- 


Notb.— At  tn  official  bond*,  and  UabOUIaofi 
ties  thereon,  see  note  to  United  Slates  v.  Giles,  t 
Cranch,  £12;  and  note  to  Postmaster- General.*, 
Early. M  Wheat,  13$. 
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teeter  during  the  four  yean  for  which  the  sureties 
were  responsible.  «• 

The  amount  cbarg-ed  to  the  collector  at  the  com- 
■Mooement  of  his  second  term  is  only  prima  facte 
evidence  against  the  sureties. 

But  payments  Into  the  treasury  of  moneys  accru- 
ing sod  received  In  the  second  term,  should  not  be 
applied  to  the  extinguishment  of  a  balance  appar- 
ently doe  at  theend  of  the  first  term.  Payment* 
aade  In  the  subsequent  term,  of  moneys  received 
oo  duty  bonds,  or  otherwise,  which  remained 
i-fcttyed  to  the  collector  as  of  the  preceding  official 
(ma.  should  be  so  applied. 

The  settlement  of  quarterly  accounts  at  the  treas- 
ury, running  on  in  a  continued  scries,  is  not  cou- 
doslre.  The  officers  of  the  treasury  cannot,  by 
»ny  exercise  of  their  discretion,  enlarge  or  restrict 
tie  obligation  of  the  collector's  bond.  Much  less 
can  they,  by  the  mere  fact  of  keeping  an  account 
current  in  which  debits  and  credits  are  entered  as 
(bey  occur,  and  without  any  ex  press  appropriation 
of  payments,  affect  the  rights  of  sureties. 

251*]  ,rTlHIS  case  came  up  from  the  Circuit 
J-  Court  for  the  Southern  District  of_ 
Sew  York,  under  a  certificate  of  division  in' 
opinion  between  the  judges  of  that  court  upon 
lie  two  following  points: 

1.  Whether  the  transcript  from  the  books 
tad  proceedings  of  the  treasury,  given  in  evi- 
dence on  the  part  of  the  United  States  to  show 
the  indebtedness  of  Swartwout  on  the  28th  day 
of  March,  1834,  on  which  day  the  second  term 
of  office  of  said  Swartwout  expired,  was,  in  this 
case,  competent  and  legal  evidence  for  that 
purpose. 

1  Whether  the  payments  made  by  said  Sam- 
Bel  Swartwout  subsequently  to  the  said  28th 
dsyof  March.  1834,  should  be  applied  to  the 
discharge  of  bis  indebtedness  existing  on  said 
S*h  day  of  March,  1834,  or  accruing  during 
sis  second  term  of  office,  or  whether  such  pay- 
ments should  be  applied  to  the  discharge  of  his 
indebtedness  accruing  after  that  time. 
The  facts  in  the  case  were  as  follows: 
Swartwout  was  appointed  collector  at  the  port 
of  New  York  on  the  1st  day  of  May,  1829;  but 
bis  proceedings  during  this,  his.  first  term,  have 
nothing  to  do  with  the  present  case. 

On  the  29th  of  March,  1830,  his  second  term 
commenced,  and  he  was  appointed  for  four 
fesn. 

On  the  22d  of  June,  1830,  he  gave  a  bond 
for  the  faithful  performance  of  bis  duties,  in 
the  mode  prescribed  by  law,  with  several  sure- 
tfes,  one  of  whom  was  Henry  Eckford,  whose 
executors  are  parties  to  this  suit.  The  penalty 
of  the  bond  was  $150,000,  and  the  condition 
raa  thus:  "  Now,  therefore,  if  the  said  Samuel 
S»artwoot  hath  truly  and  faithfully  executed 
and  discharged,  and  shall  continue*  truly  and 
faithfully  to  execute  and  discbarge  all  the  duties 
of  the  said  office,  according  to  law,  then  the 
•hove  obligation  to  be  void  and  of  none  effect; 
otherwise  it  shall  abide  and  remain  in  full  force 
»od  virtue." 

Quarterly  accounts  were  rendered  to  the 
Treasury  Department,  according  to  law;  but 
they  continued  to  be  made  out,  as  they  bad 
been  during  his  temporary  appointment,  run- 
Jjhg  from  the  1st  of  January  to  the  81st  of 
wh,  from  the  1st  of  April  to  the  80th  of 
"we,  and  so  on.  In  these  quarterly  accounts 
"re  stated  the  various  sums  received  by  him 
*  account  of  the  government,  and  also  the  pay- 
**to  which  he  had  made  on  behalf  of  the 
Jjhfted  States,  although  it  often  happened  that 
«Mb*]  the  covering  warrants  *f rom  the  treas- 
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ury,  the  final  vouchers  for  such  payments, 
were  not  received  in  time  to  be  returned  with 
said  quarterly  accounts,  in  which  case  they 
were  thrown  into  the  next  quarter,  when  the 
proper  credits  were  given. 
,  Swartwout's  third  term  of  office  commenced 
on  the  29th  of  March,  1834;  and  the  bond  which 
he  gave  contained  a  condition  similar  to  the 
one  which  has  been  recited,  but  Henry  Eck- 
ford was  not  one  of  his  sureties.  The  time, 
therefore,  covered  by  Eckford  was  from  the 
28th  of  March,  1830,  to  the  28lh  of  March,  1884. 
inclusive  of  the  latter  day. 

In  his  accounts  for  1834,  Swartwout  contin- 
ued to  make  them  up  for  the  quarters  of  the 
year,  as  he  had  done,  and  his  account  for  the 
first  quarter  was  brought  up  to,  and  ends  on, 
the  81st  March.  No  account  was  filed  by  him 
ending  on  the  28th  of  March.  The  one  ending 
on  the  31st  shows  a  large  balance  of  "  cash  on 
hand." 

In  adjusting  this  account,  the  auditor  began 
with  charging  Swartwout  with  the  balance  as 
it  stood  against  him  in  the  preceding  account, 
then  charged  him  with  all  the  moneys  which  he 
had  received  in  that  quarter.  Having  given  him 
credit  for  various  sums  paid  into  the  Treasury, 
and  paid  to  individuals  under  proper  authority, 
he  strikes  a  balance  in  favor  of  the  United 
States,  which  is  stated  to  consist  of  bonds  un- 
collected, not  due,  bonds  in  suit,  general  bonds 
for  spirits,  wines,  &c.,  and  cash  on  band. 

In  adjusting  the  account  for  the  ensuing 
quarter,  ending  on  the  80tb  of  June,  1834,  the 
auditor  brought  forward  the  entire  balance 
standing  against  Swartwout  in  the  last  account, 
and  then  proceeded  to  charge  and  credit  him  as 
before. 

In  April,  1839,  these  accounts  were  restated 
by  order  of  the  first  comptroller,  so  as  to  make 
the  first  account  end  on  the  28th  of  March,  1834, 
instead  of  the  31st.  The  restatement  begins  on 
the  28th  of  March,  1830,  and  runs  through  the 
whole  four  years  of  Eckford's  suretyship  end- 
ing on  the  28th  of  March,  1834,  and  shows  a 
balance  of  cash  due  to  the  United  States  of 
$486,455.24.  A  certified  copy  of  this  paper  is 
the  transcript  mentioned  in  the  certificate  of 
division  of  opinion  in  the  court  below. 

Mr.  Legari,  Attorney-General,  on  behalf  of 
the  United  States. 

Messrs.  Lord  and  Silas  Wright  for  the  defend- 
ants. 

•The  points  presented  by  the  counsel,  f*253 
were — for  the  plaintiffs : 

1.  That  this  transcript  is  competent  and  legal 
evidence  to  show  that  Swartwout  was,  on  the 
28th  March,  1834,  indebted  to  the  United 
States. 

2.  That  the  payments  made  by  Swartwout 
subsequent  to  the  28th  March,  1834,  should  not 
be  applied  to  discharge  his  debt  incurred  before, 
but  to  discharge  that  incurred  after,  that  date. 

On  the  part  of  the  defendants  the  points  were 
as  follows: 
I.  Preliminary  references: 

1.  The  form  of  the  collector's  bonds  is  pre- 
scribed by  law.  and  expressly  assumes  the  past 
as  well  as  prospective  accountability  of  the  col- 
lector.    (Act  1799,  8  U.  6.  Laws.  237.) 

2.  The  law  obliged  the  collector,  once  in 
every  three  months,  and  oftener.  if  required,  to 
transmit  his  accounts,  for  settlement,  to  the 
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officers  of  the  treasury.  (Act  1799.  sec.  31,  3 
U.  8.  Laws,  157;  Act  1820,  May  15,  sec.  2.  6 
U.  S.  Laws,  521.) 

The  law  also  bound  hira.  as  a  disbursing 
officer,  to  the  same  duly.  (  Act  1828,  Jan.  31, 
sec.  2.  7  U.  8.  Laws.  118.) 

8.  The  law  required  the  officers  of  the  Treas- 
ury Department  to  examine  the  accounts  sub- 
mitted, and  to  state  and  certify  the  balance 
thereof  (  Act  1817,  March  8,  sec.  4,  8.  and  9, 
6  V.  S.  Laws,  199);  and  also  the  references 
under  the  preceding  proposition. 

4.  The  accounts  rendered  quarterly  to  the 
treasury,  there  examined,  corrected,  and  return- 
ed to  I  he  collector,  are  binding  upon  both  parties 
as  to  all  the  items  embraced  in  the  accounts  and 
included  in  the  adjustment  at  the  treasury. 

II.  The  balances  in  the  quarterly  accounts  are 
to  be  taken  as  cash  funds,  or  cash  on  hand;  if 
so,  every  consideration,  equitable  as  well  as 
legal,  requires  them  lo  be  treated  as  the  pri- 
mary fund  for  subsequent  payments,  and  these 
payments  to  be  applied  accordingly. 

III.  If  (he  quarterly  balances  are  presumed 
to  be  arrears,  or  defaulting  balances,  neverthe- 
less the  mutual  rendering  of  accounts  between 
the  collector  and  the  Treasury  Department,  to 
each  other,  was  an  appropriation  of  the  pay- 
ment* to  the  charges,  in  the  order  of  time  in 
which  they  stand  in  those  accounts. 

IV.  The  sureties  in  posterior  bonds  of  collect 
ors  of  the  customs  have  no  equity  to  be  taken 
into  view,  even  in  respect  to  an  appropriation 
of  payments,  by  mere  implication  of  law. 
254*]  *V.  If  the  surlies  on  such  posterior 
bonds  should  be  deemed  to  have  an  equity 
against  an  application  of  payments,  made  after 
the  date  of  their  bonds,  and  during  the  period 
covered  by  it,  lo  an  antecedent  balance,  such 
application  might  have  the  effect  to  discbarge 
such  sureties;  the  United  States  cannot,  for 
such  a  cause,  without  the  consent  of  the  ante- 
rior sureties,  recall  such  application,  made  by 
accounts  rendered,  adjusted,  and  settled,  ac- 
cording lo  law  and  long  usage,  and  binding  as 
between  the  United  States  and  the  collector. 

VI.  The  restatement  of  the  account  from 
1830  to  1834,  made  at  the  treasury  in  1839,  after 
the  rendering  and  the  settling,  at  the  time  of 
the  quarterly  accounts,  was  without  authority 
of  law,  if  it  was  to  affect  any  previous  appro- 
priation of  payments;  if  it  was  not,  it  was  im- 
material and  irrelevant.  It  was  in  every  view 
without  authority  of  law. 

Mr.  Legart,  for  plaintiffs: 

1.  Whether  the  transcript  is  evidence. 

2.  As  to  the  application  of  payments. 

3.  The  Act  of  the  3d  March,  1797  ( 1  Story, 
464 ),  declares  that  a  transcript  of  the  account 
shall  be  evidence.  It  is  objected  that  this  is 
not  such,  because  the  account  is  restated.  But 
if  an  account  has  been  once  stated,  why  not 
state  it  again?  Accounting  officers  are  not 
judges;  need  not  restate,  unless  some  error. 
Time  does  not  discbarge  sureties.  (  United 
Mates  v.  Kirkpatriek,  9  Wheat.)  Government 
is  not  estopped  if  new  evidence  be  discovered. 
( 1  Domat,  Public  Law,  title  6.)  An  error  may- 
be corrected  in  a  patent.  (Grant  v.  Raymond, 
6  Peters.  241.)  Where  a  contract  requires  to 
be  severed,  court  will  sever  it,  as  with  rent. 
(  Co.  Litt.,  742,  215,  A;  Litt..  sec.  244;  1  Rolle's 
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Abr.  Apportionment,  D.)    So  in  partnership 
cases.    ( 3  Bro.  Ch.  Castt,  4,  44.) 

As  to  the  second  point. 

If  the  opposite  doctrine  be  correct,  neither 
set  of  securities  is  responsible,  because  there  is 
no  default  in  the  second  term,  and  the  first  is 
paid.  (1  Mer.,  529,  572.)  If  the  debtor  does 
not  apply  the  payment  himself,  the  court  'will 
apply  it  where  the  security  is  most  precarious. 
(6  Cranch,  27.)  Civil  law  stated  in  1  Poth.  on 
Obligations,  338,  ed.  of  1826.  The  creditor  may 
make  the  application.  ( 4  Cranch,  317.)  A  lead- 
ing case  is  in  7  Cranch,  573,  but*  Justice  [*2S5 
Story  dissents  from  it  in  5  Mason's  Rep. ,  82. 
8ecuretie8  only  liable  for  what  was  actually 
received  during  the  term.  (12  Wheat.,  509!) 
The  responsibility  must  be  severed.  ( 1  Gilpin. 
125) 

Mr.  Lord,  for  defendants: 

Custom  has  been  to  apply  payments  as  to 
time,  unless,  something  peculiar  in  the  case. 
Bond  of  second  sureties  retrospective,  law  re- 
quired it  to  be  so.  Sureties  must  have  looked 
to  this,  backward  as  well  as  forward.  Quart  er- 
1  v  settlements  are  required  by  law.  (Act  of  1 799. 
ch.  128.  sec.  2hs  May,  1820,  ch.  625,  sec  8: 
Jan.  1828,  ch.  138.) 

Collccter  is  obliged  to  retain  money  for  vari- 
ous purposes;  for  example,  to  pay  debentures. 
&c.  The  quarterly  accounts  are  settlements, 
and  bind  the  parties.  Act  of  March  8,  1817, 
makes  it  the  duty  of  the  government  to  settle 
them.  Onus  is  on  the  government.  (1  McLean's 
Rep.,  493;  9  Cranch,  230,  237.)  Presumption 
is  that  the  accounting  officers  knew  what 
the  collector  ought  to  keep  on  hand,  and  al- 
lowed him  to  retain  it,  aided  by  his  re-appoint- 
ment. Suppose  that  it  was  a  debt  from  8 wart- 
wout:  has  it  been  paid?  Rule  is,  that  oldest 
debt  is  paid  first,  unless  there  be  some  equity. 
First,  the  debtor  directs;  if  he  does  not,  the 
creditor  does;  if  neither  does,  the  court  makes 
the  application.  (6  Cranch,  9;  9  Wheat.,  720: 
4  Mason,  338.)  In  December,  1834,  this  ap- 
plication was  made.  Oldest  debt  most  likely  to 
be  lost,  and  policy  of  government  is  to  throw 
balances  on  last  securities.  Debtor  may  make 
the  application.  (7  Cranch,575:  9  Wheat.,  720; 
1  Mer.,  604;  3  Sumn.,  109;  Gilpin,  125;  I  Mc- 
Lean, 493.)  The  collector  owed  no  debt  until 
the  government  called  for  its  money.  Even  if 
money  had  been  borrowed  from  second  surety 
and  paid  to  government,  the  payment  would 
have  been  good.  The  transcript  is  not  a  paper 
according  to  law.  because  the  law  meant  a  copy 
of  what  was  done,  not  to  make  out  something 
new. 

Mr.  Wright,  on  same  side: 

Debtor  has  a  right  to  make  the  application. 
(2  Vera.,  606.)  If  he  does  not,  the  creditor  may, 
but  he  must  say  before  any  controversy.  (5 
Taunt..  596.)  Either  party  having  declared 
their  Intention- is  bound  by  it,  and  cannot 
change  it  without  the  consent  of  the  other.  (4 
Cranch,  815.)  If  neither  party  make  the  ap- 
plication, courts  will  consult  the  interests  of 
creditor  as  well  as  debtor,  'because  they  [*25© 
will  apply  it  to  a  debt  not  bearing  interest  or 
not  secured,  rather  than  to  one  bearing  interest 
or  secured.  In  a  running  account  the  oldest 
credits  are  applied  to  the  oldest  debts,  and  ao 
on,  in  order  of  time.  (9  Wheat.,  730;  2  Strange, 
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1104; »  Mod.,  427;  4  Mason,  83;  2  Marsh..  319; 
lMer..  572-4111;  2Ba*B.&Ald.,39;8Bingh., 
71:  J  Wash.,  128;  2  Brod.  &  Bingh., 7;  1  Stark., 
122;  12  Wheal..  505;  1  Mason,  823;  Stiles,  239; 
AbM.,55;  5  Mason,  82;  8  East.,  484;  1  Bingh., 
458;  2  Barn.  &  Crew.,  265:  2  Maule  &  Selw., 
18;9  Cranch.  212;  1  Oilpin,  125,  106;  Theobald, 
SI:  1  Law  Library,  181.)  The  power  of  the 
creditor  and  debtor  over  payments  is  the  same 
when;  there  are  sureties  as  where  there  are  none. 
4  Mason.  383;  3  Bingh.,  71;  9  Crunch,  212.) 
The  case  in  1  Oilpin.  126,  is  not  justified  by 
oiaer  the  case  in  Cranch  or  the  case  in  Mason. 
In  1  McLean,  493,  the  officer  was  not  a  disburs- 
ing officer,  and  the  bond  was  not  retrospective. 
One  in  5  Peters,  378,  not  applicable. 

Payments  in  this  ca«c  were  in  fact  and  in  law 
spatted  to  extiguishment  of  former  balances. 
Law  required  accounts  to  be  settled  quarterly. 
Every  quarter  Swart wout  made  the  application, 
•ad  it  must  bind  him.  So  the  government 
•'fleers,  also,  by  bringing  down  fresh  balances. 
3  East,  484;  9  Peters.  12;  1  Mason,  328;  14 
East,  239;  8  Wend.,  408.) 

Suppose  a  new  person  had  been  appointed 
who  had  debited  himself  with  the  balance,  and 
the  government  had  assented  to  it;  would  not 
tail  have  discharged  principal  and  surety?  and 
bo*  is  it  changed  if  the  same  man  be  re-ap- 
ininted? 

Mr.  Legari,  for  plaintiffs,  in  reply : 

The  question  is  not  now,  whether  a  balance 
no  be  shown,  but  merely  whether  the  evidence 
■  legal;  a  cash  balance  is  prima  fade  evidence 
of  a  debt.  Every  term  of  office  is  a  separate 
responsibility,  as  to  principal  and  sureties.  No 
ostler  bow  the  accounts  are  kept;  the  law  of 
1*80  cuts  through  and  severs  them.  Act  of 
1548.  commonly  called  the  Sub- Treasury  Act, 
iedares  the  appropriation  of  public  money  a 
Mobt:  and  such  an  appropriation  to  pay  an 
<Jd  debt  is  the  basis  of  this  defense.  In  9 
Wheat,  the  bond  was  given  during  an  executive 
ippotntment.  The  sureties  must  see  that  their 
principals  settle  every  four  years.  Swartwout 
*»  a  bailiff  or  agent,  not  a  debtor.  (15  Peters, 
!  257«]  482;  *aee  1  Jac.  &  Walk.,  247.)  An 
;  sgeat  who  keeps  the  money  in  bank  is  pre- 
ssased  to  be  using  it  for  his  own  benefit.  (11 
Peters,  61.)  A  debtor  paying  a  debt  out  of 
sis  own  money  has  a  right  to  apply  it,  but  not 
paying  it  out  of  another  man's  money.  He  held 
>he  noney  of  the  government  as  a  mere  bailiff, 
ud  had  no  right  to  do  anything  with  it  but 
"  it  over. 


Mr.  JhuUoe  McLean  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  in  the  Circuit 
Court  for  the  Southern  District  of  New  York, 
•jaunt  the  sureties  of  Swartwout,  late  col- 
itctor  of  the  customs  at  that  city. 

Swartwout  was  appointed  collector  by  the 
President,  the  1st  of  May,  1829;  and  continued 
u>  serve  under  such  appointment  until  the  28th 
of  March  ensuing.  On  the  29th  March,  1880, 
Us  nomination  was  sanctioned  by  the  Senate, 
•ad  he  continued  to  serve  in  the  office  of  col- 
lector four  year*.  On  the  29th  March.  1834, 
he  was  again  appointed  by  the  President  and 
Senate,  for  the  term  of  four  years. 

Uader  each  of  the  above  appointments  he 
•we  bond  and  security,  which,  after  reciting 
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his  appointment  of  collector,  &c,  provided: 
"Now,  therefore,  if  the  said  Samuel  Swart- 
wout hath  truly  and  faithfully  executed  and 
discharged,  and  shall  continue  truly  and  faith- 
fully to  discharge,  all  the  duties  of  the  said 
office  according  to  law,  then,"  &c. 

The  bond  on  which  this  suit  was  brought  is 
dated  the  22d  June,  1830. 

A  transcript  of  the  accounts  of  Swartwout 
from  the  commencement  to  the  termination  of 
his  service  as  collector,  was  given  in  evidence, 
and  also  a  transcript  which  purports  to  state 
the  responsibilities  arising  under  the  second 
term  of  bis  service. 

At  the  commencement  of  his  second  term,  a 
large  balance  was  charged  against  him,  arising 
under  the  previous  term;  and  at  the  commence- 
ment of  the  third  term,  a  balance  was  charged, 
as  arising  under  the  second  term. 

In  the  course  of  the  trial  the  two  following 
points  were  raised,  on  which  the  judges  were 
opposed  in  opinion,  and  the  questions  were  cer- 
tified to  this  court: 

"1.  Whether  the  said  transcript  from  the 
books  and  proceedings  of  the  treasury,  given 
in  evidence,  on  the  part  of  the  United  States, 
•toshow  the  indebtmenl  of  said  Swart-  [*258 
wout,  on  the  28th  of  March,  1884,  on  which 
day  the  second  term  of  office  of  said  Swart- 
wout expired,  was  in  this  case  competent  and 
legal  evidence  for  that  purpose." 

"2.  Whether  the  payments  made  by  said 
Samuel  Swartwout,  subsequently  to  the  said 
28th  day  of  March,  1834,  should  be  applied  to 
the  discharge  of  bis  indebtment  existing  on  the 
said  28th  day  of  March.  1884,  or  accruing  dur- 
ing his  said  second  term  of  office,  or  whether 
such  payment  should  be  applied  to  the  dis- 
charge of  bis  indebtment  accruing  after  that 
time/' 

By  the  Act  of  the  2d  of  March,  1799,  col- 
lectors of  the  customs  are  required,  "once  in 
every  three  months,  or  oftener,  if  directed,  to 
transmit  their  accounts  for  settlement,  to  the 
officer  of  officers  whose  duty  it  shall  be  to  make 
such  settlement." 

From  the  transcripts  in  this  case,  and  the  dep- 
osition of  the  late  comptroller,  it  appears  that 
until  after  1888,  the  accounts  of  collectors  of 
the  customs  were  kept  at  the  treasury  in  one 
continued  series  of  debits  and  credits,  without 
regard  to  the  terms  of  the  appointments  or  the 
different  sureties  involved. 

By  the  Act  of  May  15th,  1820,  the  term  of 
appointment  of  collectors  of  the  customs  and 
other  officers  named,  was  limited  to  four  years. 
Prior  to  that  act,  such  appointments  were 
made  without  any  limitation  as  to  time,  except 
the  pleasure  of  the  President. 

The  2d  section  of  the  Act  of  8d  March,  1797, 
provides,  that  "  in  every  case  of  delinquency, 
where  suit  has  been,  or  shall  be,  instituted,  a 
transcript  from  the  books  and  proceedings  of 
the  treasury,  certified  by  the  register,  and 
authenticated  under  the  seal  of  the  department, 
shall  be  admitted  as  evidence,"  &«.  Bv  the  11th 
section  of  the  Act  of  the  8d  March,"l817,  the 
auditors  of  the  War  and  Navy  Departments 
were  authorized  to  certify  accounts  the  same  as 
the  register.  * 

Before  the  points  certified  are  examined,  we 
will  consider  the  principles  involved  in  the 
case. 
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Under  the  Act  of  1820,  collectors  can  only 
be  appointed  for  four  years.  At  the  end  of  this 
term  the  office  becomes  vacant,  and  must  be 
filled  by  a  new  appointment.  And  each  col- 
lector is  required  to  give  bond  and  security  on 
entering  upon  the  duties  of  bis  appointment,  in 
such  sura  as  shall  be  designated. 
259*)  "That  the  collector  is  responsible  for 
all  moneys  received  by  him  and  not  accounted 
for,  without  reference  to  the  official  terms  he 
may  have  served,  or  to  any  bonds  he  may 
have  executed,  is  undoubted.  But  this  is  not 
the  case  with  his  sureties.  They  are  respon- 
sible only  for  the  faithful  performance  or  his 
duties,  for  the  term  of  his  appointment.  The 
condition  of  the  bond  is,  that  he  hath  per- 
formed his  duties  faithfully,  and  that  he  shall 
continue  to  perform  them.  But  this  does  not 
extend  to  his  delinquencies  under  any  other 
appointment. 

The  bond  in  question  is  dated  the  22d  of  June, 
1830,  and  relates  to  the  29th  of  March,  preced- 
ing, at  which  time  the  term  of  the  collector 
commenced;  and  its  obligation  extends  to  the 
29th  of  March,  1834.  That  the  sureties  are 
not  bound  beyond  this  period,  is  too  clear 
for  controversy.  As  regards  their  liability,  it 
is  the  same  as  if  Swartwout  had  served  only 
the  term  covered  by  their  bond.  For  the 
faithful  performance  of  his  duties  under  the 
executive  appointment,  which  preceded  the 
above  term.  Swartwout  gave  bond  and  security ; 
and,  also,  under  the  new  appointment  for  four 
years,  which  he  served  from  the  29th  March, 
1834.  So  far  as  the  sureties  arc  concerned, 
these  terms  are  as  separate  and  distinct  as  if 
a  different  individual  had  filed  each  one  of 
them. 

The  extent  of  the  obligation  of  the  sureties 
being  stated,  we  are  brought  to  the  inquiry, 
"  whether  the  transcript,  given  in  evidence  on 
the  part  of  the  United  States,  to  show  the  in- 
debtment  of  Swartwout.  on  the  28th  of  March, 
1834,  was  legal  evidence." 

The  transcript  is  certified  in  the  form  re- 
quired by  the  act  of  Congress.  In  the  argu- 
ment no  objection  was  stated,  as  to  the  mode 
of  its  authentication.  But  the  restatement  of 
the  account  by  the  treasury  officers,  showing 
the  liabilities  incurred  by  the  collector  during 
the  term  for  which  the  defendants  are  bound, 
as  sureties,  is  objected  to. 

The  collector  is  also  a  disbursing  officer.  He 
is  charged  with  the  bonds  taken  for  duties,  and 
is  credited  for  sums  paid  into  the  treasury, 
and  also  for  drawbacks  and  otherdisburaeracnts 
incident  to  his  office,  or  which  have  been  made 
under  the  order  of  the  Treasury  Department. 
But  from  the  continuous  mode  of  keeping  his 
accounts,  without  regard  to  the  terms  he  may 
have  served,  the  defalcation  within  any  one  term 
does  not  appear. 

260*]  *At  the  commencement  of  each  term 
an  amount  is  charged  against  the  collector,  but 
it  may  be  composed  of  bonds  in  suit,  not  due, 
and  deposited  specially,  as  is  found  by  the 
items  first  charged  in  the  general  transcript, 
amounting  to  more  than  eleven  millions  of 
dollars.  The  balance  charged,  therefore,  at 
the  commencement  of  Any  quarter  or  term, 
does  not  show  that  the  collector  is  in  default. 
He  may,  indeed,  stand  charged  with  money 
actually  paid  into  the  treasury  by  him,  but  for 
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which  he  has  received  no  credit,  as  what  is 
called  a  covering  warrant  has  not  been  issued. 
Until  this  shall  be  done  the  credit  cannot,  by 
the  usage  of  the  department,  be  given. 

To  meet  the  necessary  disbursements,  a  suf- 
ficient sum  of  money  should  always  be  under 
the  control  of  the  collector.  And  it  is  under- 
stood to  be  the  usage  of  the  collector,  under 
the  sanction  of  the  department,  to  retain  such 
sum. 

From  this  it  appears  that  the  general  tran- 
script affords  no  sufficient  data  on  which  to 
charge  the  sureties  for  any  term  of  office, 
where,  as  in  the  present  case,  the  same  person 
has  served  as  collector  several  terms. 

It  is  contended  that  the  duties  of  the  treasury 
officers  charged  with  the  settlement  of  these 
accounts  are  in  their  nature  judicial ;  and  that 
when  an  account  is  once  settled  it  is  conclusive 
on  the  government,  and  can  only  be  opened 
for  correction  by  a  suit  in  court.  That  in  the 
present  case,  as  credits  were  given  in  the  ac- 
count current,  which  more  than  paid  Ine 
moneys  received  within  the  four  years  under 
examination,  the  sureties  must  *  stand  dis- 
charged of  all  liability.  And,  that  although 
these  payments  were  in  part  made  from  moneys 
received,  after  the  expiration  of  the  above 
term,  the  credit  must  stand  as  entered. 

It  this  be  a  sound  argument,  by  the  mode  of 
keeping  these  accounts  in  the  Treasury  De- 
partment, all  sureties  of  collectors,  except 
those  for  the  last  term,  arc  discharged.  And  it 
is  supposed  that  this  construction  would  im- 
pose no  hardship  or  injustice  oh  the  last  se- 
curities; that,  as  the  bond  binds  them  for  the 
past,  as  well  as  the  future  conduct  of  the 
collector,  they  must  inquire  what  amount  is 
charged  against  him  at  the  commencement  of 
the  term  for  which  they  are  bound. 

Now,  the  retrospective  obligation  of  the  bond 
is  as  much  limited  by  the  term  of  the  new 
appointment  as  the  prospective.  And  iu 
•this  view  it  would  be  as  logical  and  just  1*26 1 
to  hold  that  the  sureties  arc  liable  for  defalca- 
tions after  the  expiration  of  the  term  as  for 
those  which  occurred  before  its  commence- 
ment. There  is  no  such  condition  in  the  in- 
strument. It  recites  the  new  appointment,  and, 
by  consequence,  limits  the  obligation  to  the 
term  of  office  fixed  by  law. 

The  rule  as  to  the  appropriation  of  payments 
by  debtor  or  creditor  in  the  ordinary  transac- 
tions of  business,  is  earnestly  relied  on  as  ap- 
plicable to  the  present  case.  And  all  the  lead- 
ing authorities  on  this  subject  aru  referred  to. 
Iu  the  case  of  Dewy  not  v.  NobU,  Ac.  (1  Mer., 
606),  the  doctrine  which  governs  the  applica- 
tion of  payments  was  elaliorately  considered. 
But  the  applicability  of  this  doctrine  is  not 
admitted.  We  think  the  rule  established  by 
this  court  in  the  case  of  Tltc  United  State*  v. 
January  and  Patterton  (7  Cranch,  572).  is  the 
true  one.  In  that  case  the  court  say:  "The 
debtor  has  the  option,  if  he  think  fit  to  exercise 
it,  and  may  direct  the  application  of  any  par- 
ticular payment  at  the  time  of  making  it. 
If  he  neglects  to  make  the  application,  the 
creditor  may  make  it;  if  he  also  neglects  to  ap- 
ply the  payment,  the  law  will  make  the  appli- 
cation." But  the  court  add,  "  A  majority  of 
the  court  is  of  opinion  that  the  rule  adopted 
in  ordinary  cases  is  not  applicable  to  a  case 
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where  different  sureties  under  distinct  obliga- 
tions are  interested." 

The  treasury  officers  are  the  agents  of  the 
law.  Ii  regulates  their  duties,  as  it  does -the 
dnties  and  rights  of  the  collector  and  his  sure- 
ue.  The  officers  of  the  treasury  cannot,  by 
oa^  exercise  of  their  discretion,  enlarge  or  re- 
strict toe  obligation  of  the  collector's  bond. 
Much  less  can  they,  by  the  mere  fact  of  keep- 
ing an  account  current,  in  which  debits  and 
crafts  are  entered,  as  they  occur,  and  without 
any  express  appropriation  of  payments,  affect 
the  rights  of  sureties.  The  collector  is  a  mere 
agent  or  trustee  of  the  government.  He  holds 
tie;  money  he  receives  in  trust,  and  is  bound 
to  pay  it  over  10  the  government  as  the  law  re- 
•{•ores.  And  in  the  faithful  performance  of 
toa  trust  the  sureties  have  a  direct  interest, 
sad  their  rights  cannot  be  disregarded.  It  is 
true,  as  argued,  if  the  collector  shall  misapply 
the  public  funds,  his  sureties  are  responsible. 
But  that  is  not  the  question  under  considera- 
imo.  The  collector  does  not  misapply  the 
fundi  in  bis  hands,  but  pays  them  over  to  the 
262*]  government,  without  any  special  *direc- 
tim  as  to  their  application.  Can  the  treasury 
officers  say,  under  such  circumstances,  that 
the  funds  currently  received  ind  paid  over 
«*aJi  be  appropriated  in  discharge  of  a  defal- 
ouoo  which  occurred  long  before  the  sureties 
•ere  bound  for  the  collector,  and  by  such 
appropriation  hold  the  sureties  liable  for  the 
mount?  The  statement  of  the  case  is  the 
beat  refutation  of  the  argument.  It  is  so  un- 
;<w  to  the  sureties,  and  so  directly  in  conflict 
*ith  the  law  and  its  policy,  that  it  requires  but 
Pule  consideration. 

If  the  collector  be  in  default  for  a  preceding 
trrra,  it  is  the  duty  of  the  Treasury  Dcpart- 
atat  to  require  payment  from  him  and  his 
sureties  for  that  term.  To  pay  such  defal- 
'itia  out  of  accruing  receipts  during  a 
sthwquent  term,  even  with  the  assent  of  the 
«>!l«t«>r,  would  be  a  fraud  upon  the  sureties 
1st  tuch  term.  The  money  in  the  hands  of  the 
collector  is  not  his  money.  Without  a  viola- 
te of  bis  duty,  he  cannot  appropriate  it  as 
•oca.  He  pays  it  over  in  the  performance  of 
kt»  duty — the  duty  which  the  sureties  have 
undertaken  that  he  shall  faithfully  perform. 
And  shall  the  sureties  not  be  exonerated?  The 
collector  has  done  all  that  they  stipulated  be 
•timid  do.  How,  then,  can  they  be  made  re- 
"poasible?  It  is  contended  that  their  respon- 
•'•htDtj  arises,  not  from  the  default  of  the  col- 
lector! but  from  the  appropriation  of  his  pay- 
neatt  by  the  treasury.  This,  at  least,  is  the 
'air  result  of  the  doctrine  advanced.  For,  if 
">ch  appropriation  is  properly  made  by  the 
Utasury,  in  payment  of  a  defalcation  of  the 
cufleetor  before  the  commencement  of  the  cur- 
*at  term,  it  must  follow  that  the  sureties  for 
"•eh  term  are  responsible  for  the  amount  thus 
paid. 

The  government  must  show  the  amount  of 
the  defalcation  of  the  collecter  during  the 
lena  for  which  the  defendants  were  sureties, 
<o  charge  them :  and  this  is  not  done  on  the 
tee  of  the  general  transcript.  It  is  necessary, 
•hrrefore,  to  have  a  restatement  of  the  ac- 
cowt  for  this  purpose.  This  restatement  does 
M  fahafy  the  geueral  account,  but  arranges 
toe  items  of  debits  and  credits  so  as  to  ex- 
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hibit  the  transactions  of  the  collector  during 
the  four  years  in'question.  Whether  this  be 
done  by  depositions,  or  in  the  form  of  a  tran- 
script, may  not  be  material. 

We  think  that  the  transcript  or  restatement; 
of  the  account,  as  explained  by  the  depositions, 
was  competent  evidence  to  the  jury.  This 
•statement,  as  appears  from  the  deposi-  [*263 
tion  of  Tarbutt.  is  defective  in  not  giving  all 
the  credits  to  which  the  collector  was  entitled: 
but  as  it  relates  to  the  matter  in  controversy,  it 
is  evidence.  The  jury  will  determine  what 
effect  it  shall  have. 

The  amount  charged  to  the  collector,  at  the 
commencement  of  the  term,  is  only  prima  facie 
evidence  against  the  sureties.  If  they  can  show 
by  circumstances  or  otherwise  that  the  balance 
charged  in  whole  or  in  part  had  been  misapplied 
by  the  collector  prior  to  the  new  appointment, 
they  are  not  liable  for  the  sum  so  misapplied. 
.If  the  sum  charged  consists  of  duty  bonds,  the 
defendnnts  may  show  that  the  bonds  were  never 
paid.  These  remarks  apply  to  the  sureties  under 
every  new  appointment  of  the  collector,  and  to 
the  balance  charged  against  him. 

On  the  29th  of  March,  1834  a  new  official 
term  of  Swartwout  commenced,  and  new  secu- 
rities were  given.  On  that  day  a  large  appar- 
ent balance  was  due  to  the  government  by  him. 
Now.  the  inquiry  should  be,  of  what  dia  that 
balance  consist?  Did  it  arise  from  a  misappli- 
cation of  the  public  money  during  the  preced- 
ing term?  If  so,  the  sureties  of  the  preceding 
term  are  liable  for  the  amount  thus  misapplied. 
But  if  there  was  no  misapplication  of  the  pub- 
lic money  by  the  collector,  and  he  paid  over  to 
the  government,  or  to  its  order,  all  the  moneys 
he  received  during  the  official  term  for  which 
the  defendants  were  his  sureties,  however  such 
payments  may  have  been  appropriated  by  the 
treasury,  the  sureties  are  discharged. 

In  answer  to  the  question,  "whether  the  pay- 
ments made  by  the  collector  subsequently  to 
the  38th  of  March,  1834,  should  be  appropriated 
in  discharge  of  his  indebtment  on  that  day," 
we  say,  that  so  far  as  such  payments  were  made 
of  moneys  accruing  and  received  in  tbe  subse- 
quent term,  they  should  not  be  so  applied.  But 
so  far  as  payments  were  made  in  the  subsequent 
term  of  moneys  received  on  duty  bonds  or  oth- 
erwise, which  remained  charged  to  the  collector, 
as  of  the  preceding  official  term,  such  pay- 
ments should  be  appropriated  in  discharge  of 
the  indebtment  of  the  collector  for  that  term. 
The  sureties  are  only  responsible  for  a  misap- 
plication of  the  public  money  during  the  four 
years  preceding  the  29th  of  March,  1834.  And 
of  course  the  extent  of  this  responsibility  must 
be  shown  by  the  government.  As  before  re- 
marked, the  court  consider  the  official  terms  as 
distinct  and  'separate  in  regard  to  the  [*264 
sureties  as  if  different  persons  had  served  in 
the  three  terms  specified ;  that  the  legal  responsi- 
bilities of  the  sureties  are  not  and  cannot  be 
affected  by  any  action  of  the  Treasury  Depart- 
ment. If  liable,  the  sureties  are  made  so  by 
their  contract;  and  the  government,  being  a 
party  to  that  contract,  cannot,  without  the  con- 
sent of  the  defendants,  change  its  legal  or  equi- 
table effect. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
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script  of  the  record  from  the  Circuit  Court  of 
the  United  Slate?  for  the  Southern  District  of 
New  York,  and  on  the  points  and  questions  on 
which  the  judges  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  certified  to 
this  court  for  its  opinion,  agreeably  to  the  act 
of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  the  opinion  of  this  court: 

1st.  That  the  transcript  from  the  books  and 
proceedings  of  the  treasury,  given  in  evidence 
on  the  part  of  the  United  States,  to  show  the 
indebtedness  of  Samuel  Swartwout  on  the  38th 
day  of  March,  lt*84.  on  which  day  the  second 
term  of  office  of  said  Swartwout  expired,  was, 
in  this  case,  competent  and  legal  evidence. 

2d.  That  the  payments  made  bv  said  Samuel 
Swartwout  subsequently  to  the  said  28th  day  of 
March,  1834,  should  be  appropriated  in  dis- 
charge of  bis  indebtedness  on  that  day,  so  far 
as  said  payments  were  made,  in  the  subsequent 
term,  of  moneys  received  on  duty  bonds  oroth- ' 
erwise,  which  remained  charged  to  the  collector 
as  of  the  preceding  official  term;  but  not' where 
such  payments  were  made  of  moneys  accruing 
and  received  in  the  subsequent  term. 

Whereupon  it  u  now  here  ordered  and  adjudged 
by  this  court  that  it  be  no  certified  to  the  mid 
Circuit  Court. 

Cited-7  How.,  689,691;  10  How.,  183: 18  How.,  485; 
19  Wall.,  213;  10  Otto,  11 ;  1  Wood.  &  M.,  167, 168. 


265*]  "WILLIAM  NELSON,  A  Petitioner  in 
Bankruptcy. 

». 

DANIEL  CARLAND,  an  Opposing  Creditor. 

Bankruptcy  Act — district  judge  not  to  sit  as  mem- 
ber of  circuit  court  on  question  certified  to  that 
court  from  district  court — appeal  or  writ  of 
error  from  circuit  court  in  such  case. 

Upon  questions  adjourned  from  the  District  to 
the  Circuit  Court  under  tbe  "Act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United 
States,  the  District  Judge  cannot  sit  as  a  member 
of  the  Circuit  Court,  and,  consequently,  the  points 
adjourned  cannot  be  brought  before  this  court  by 
a  certificate  of  division. 

Nor  will  an  appeal  or  writ  of  error  He  from  tbe 
decision  of  the  Circuit  Court :  and  It  is  conclusive 
upon  the  district  judge. 

THE  case  came  up  on  a  certificate  of  division 
in  opinion  between  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Kentucky.  The  facts  are  set  forth  in  the  opin- 
ion of  the  court. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

In  the  case  of  William  Nelson,  petitioner  in 
bankruptcy  in  the  Kentucky  District,  against 
Daniel  Carland.  an  opposing  creditor,  several 
points  were  adjourned  by  the  District  to  the 
Circuit  Court.  Upon  the  hearing  in  the  last- 
mentioned  court,  the  District  Judge  as  well  as 
the  Justice  of  the  Supreme  Court,  sat  in  the 
case;  and  being  opposed  in  opinion  upon  the 
questions  adjourned,  they  were  certified  to  this 
court  upon  the  motion  of  the  counsel  for  the 
petitioner. 

The  Bret  question  that  presents  itself  upon 
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this  certificate  is,  whether  the  Supreme  Court 
have  jurisdiction  in  the  matter  in  this  form  of 
proceeding.  And  after  examining  the  print  ed 
argument  filed  by  the  counsel  for  the  petitioner, 
and  carefully  considering  the  subject,  the  court 
are  of  opinion  that  the  District  Judge  cannot  sit 
as  a  member  of  the  Circuit  Court,  upon  ques- 
tions adjourned  to  that  court,  under  the  "  Act 
to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States  ;"  and  that,  con- 
sequently, the  points  adjourned  cannot  be 
brought  before  this  court  by  a  certificate  of  di- 
vision. Nor  will  an  appeal  or  writ  of  error  lie 
from  the  decision  of  the  Circuit  Court;  and  it 
is  conclusive  upon  the  District  Judge. 

In  delivering  the  opinion  of  the  court,  it  is, 
however,  proper  for  me  to  say,  that  I  dissent 
from  that  part  of  it  which  excludes  *the  [*20« 
District  Judge  from  sitting  as  a  member  of  tbe 
Circuit  Court  in  a  case  of  this  description.  Yet 
I  concur  in  tbe  judgment  dismissing  these  pro- 
ceedings; being  of  opinion  that  the  Act  of  Con- 
gress of  1802,  authorizing  tbe  certificate  of  di- 
vision where  the  judges  of  the  Circuit  Court 
are  opposed  in  opinion,  does  not  apply  to  the 
peculiar  and  summary  jurisdiction  directed  to 
be  exercised  in  cases  of  bankruptcy. 

The  proceedings  must  therefore  be  dismissed  for 
want  of  jurisdiction. 

Mr.  Juntice  Catron  dissented. 

On  a  petition  for  a  discharge,  the  District 
Judge  adjourned  into  tbe  Circuit  Court  tbe 
question:  Whether  the  Act  of  1841,  establish- 
ing a  uniform  system  of  bankruptcy,  was  con- 
stitutional, or  otherwise.  Tbe  judges  were  di- 
vided in  opinion  on  the  question,  and  a  certifi- 
cate of  division  was  made  to  tbe  Supreme  Court : 
calling  upon  this  court  to  decide  the  question. 
and  return  it  so  decided,  to  be  entered  as  the 
judgment  of  the  Circuit  Court. 

The  District  Judge  may  adjourn  into  tbe 
Circuit  Court  any  question,  whether  he  has,  or 
has  not,  doubts  regarding  its  decision.  .It*  im- 
portance is  a  sufficient  reason.  That  he  prop- 
erly adjourned  the  question,  whether  the  bank- 
rupt law  was  or  was  not  constitutional,  is  free 
from  doubt.  Of  this  question,  the  Circuit 
Court  had  full  and  proper  jurisdiction;  and  the 
decision  of  it  would  have  been  conclusive  of 
the  case  before  us. 

Was  it  a  "  question  "  on  which  the  judge* 
could  divide  in  opinion? 

The  Act  of  April  29,  1802,  provides:  "Thai 
whenever  any  question  shall  occur  before  a 
Circuit  Court,  upon  which  tbe  opinion  of  the 
judges 'Shall  be  opposed,  the  point  upon  which 
the  disagreement  shall  happen,  shall  during  the 
same  term,  upon  the  request  of  either  party,  or 
their  counsel,  be  stated  under  the  direction  of 
the  judges,  and  certified  under  tbe  seal  of  the 
court,  to  tiie  Supreme  Court,  at  their  next  ses- 
sion to  be  held  thereafter;  and  shall,  by  tbe 
said  court,  be  finally  decided.  And  the  decis- 
ion of  the  Supreme  Court,  and  their  order  in 
the  premises,  shall  be  remitted  to  tbe  Circuit 
Court,  and  be  there  entered  of  record,  and  shall 
have  effect  according  to  the  nature  of  the  said 
judgment  and  order:  Provided,  That  nothing 
herein  contained  'shall  prevent  the  [*5MI7 
cause  from  proceeding,  if,  in  the  opinion  of 
the  court,  further  proceedings  can  be  had  with- 
out prejudice  to  the  merits. 

Howard  j. 
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The  act  declares,  when  any  "  question  shall  ] 
occur  before  Ihe  Circuit  Court,"  «c.,  then,  on  I 
adiripion,  acertificte  shall  be  made  at  the  re- 
quest of  cither  party.  No  matter  in  what  form 
of  proceeding  it  occurs,  be  it  at  law  or  in  equity ; 
dirrrioas  are  nearly  as  frequent  in  causes  in 
equity  as  at  law.  Under  the  Bankrupt  Law, 
the  proceedings  are  in  the  form  prescribed  to 
courts  of  equity. 

Xow.  "  did  a  question  occur"  in  the  Circuit 
Court?  It  must  be  admitted  that  one  of  the 
rrerest  occurred  that  could  be  presented  to  a 
i-ouri  of  justice:  there  it  was  to  be  decided.and 
the  cue  concluded  by  its  decision.  The  judges 
were  opposed,  and  it  could  not  be  decided : 
then  it  was  their  duty,  at  the  request  of  either 
party,  to  send  it  to  this  court,  to  decide  for  the 
Circuit  Court;  where  the  decision  of  the  Su- 
preme Court  is  to  be  entered  as  the  judgment 
of  the  Circuit  Court. 

So  far  the  case  presented  seems  to  be  suf- 
ficiently clear:  but  it  is  met  by  another  consid- 
eration: and  that  is,  whether  the  Circuit  Court, 
in  i  question  adjourned  under  the  6th  section 
of  the  bankrupt  law,  consists  of  the  two 
judges,  or  of  the  circuit  judge  only.  In  all 
whereases,  in  the  circuit  courts  of  the  United 
States,  except  in  writs  of  error  and  appeals 
from  the  District  Court  to  the  Circuit  Court 
tu  exception  made  by  positive  legislation), 
(he  two  judges  have  equal  powers — they  con- 
fute the  Circuit  Court  usually;  and  must  do 
*>  when  a  division  takes  place:  does  the 
Bankrupt  Law  cut  off  these  powers  of  the 
district  judges?  The  law  does  not  so  provide; 
■ad  can  it  be  justly  inferred?  If  the  District 
Judge  cannot  be  a  member  of  the  court  on  the 
hearing  of  the  adjourned  question,  then  no  di- 
raioo  of  coarse  can  take  place.     To  come  at 


be  brought  here  by  a  division  of  opinion:  it 
follows,  Ibis  court  has  no  revising  power  over 
the  numerous  and  conflicting  constructions  of 
the  bankrupt  law.  In  some  circuits  it  is  held. 
that  one  indebted  "inconsequence  of  a  defal- 
cation as  a  public  officer;  or  as  executor,  or 
administrator,  guardian,  or  trustee;  or  while 
acting  in  any  other  fidicuary  capacity,"  can  be 
discharged  from  all  his  other  debts:  and  that 
the  less  favored  creditors  may  take  all  his 
property,  unless  the  government,  ward,  &c, 
see  proper  to  come  in  for  distribution,  when 
the  fiduciary  claim  will  also  be  extinguished. 
In  other  circuits,  those  indebted  to  any  amount 
in  a  fidicuary  capacity  are  all  excluded  as  a 
class:  the  fact  appearing  on  ihe  face  of  the  pe- 
tition, it  is  dismissed  of  course.  Such  is  the 
construction  of  the  act  in  the  eighth  circuit; 
it  has  excluded  from  applying  great  numbers 
in  the  eighth  and  other  circuits,  who  would 
have  been  admitted  hod  they  applied  in  circuits 
where  the  law  is  construed  otherwise.  This 
question  also  has  been  brought  here  by  a  di- 
vision of  opinion  from  the  district  of  Kentucky, 
at  the  instance  of  the  district  and  circuit 
judges,  acting  together  as  the  Circuit  Court: 
the  question  having  been  adjourned  into  that 
court  by  the  District  Judge. 

In  the  case  of  William  Ifelnon,  the  question 
occurred  in  the  same  court,  whether  the  bank- 
rupt law  was  unconstitutional  and  void,  or 
otherwise.  It  was  adjourned,  as  already 
stated,  into  the  *Circuit  Court  by  the  [»269 
District  Judge;  and  there  the  judges  were  op- 
posed in  opinion,  and  certified  the  question  to 
this  court  for  its  decision.  This  was  done  at 
the  instance  of  the  bar  of  St.  Louis;  the  Dis- 
trict Judge  of  Missouri  having  pronounced  the 
Bankrupt  Act  a  mere  insolvent  law;  such  as 


the  inference  of  his  exclusion,  the  Intention  of  I  was  never  contemplated  by  the  framers  of  the 
Congress  must  be  ascertained  from  the  whole  j  Constitution,  and  therefore  void.  The  follow- 
tope  of  the  act.  ',  injj  are  some  of  his  reasons  for  enlcrtainiug  this 


Great  questions  were  involved  in  its  con 
fraction.  It  was  to  be  administered  by  more 
than  thirty  judges,  acting  separately ;  no  appeal 
to  the  Circuit  Court  was  allowed,  save  in  a 
ingle  case :  that  of  a  refusal  to  finally  discharge 
the  bankrupt  from  his  debts  (sec.  4);  and  then 
the  Circuit  Court  is  commanded,' if  the  bank- 
mot  shall  be  found  entitled  to  the  benefits  of 
268*]  the  act,  "to  make  a  'decree  of  dis- 
charge, and  grant  a  certificate,  as  provided  in 
this  act.''  No  appeal  is  allowed  to  this  court 
from  the  decree  or  the  Circuit  Court:  the  cred- 
itor is  not  allowed  an  appeal,  either  from  the 
District  Court  to  the  Circuit  Court,  or  to  the 
ttapreme  Court  in  any  case.  Nor  is  the  debtor 
•Bowed  an  appeal  from  the  decree  of  the  Circuit 
Court,  refusing  his  discharge.  Such  is  the 
unanimous  opinion  of  my  brethren  now  pres- 
eat;  and  with  which  opinion  I  concur.  If  the 
discharge  is  objected  to  by  the  creditors,  and 
the  District  Court  refuses  it,  the  debtor  may 
'tea  demand  a  trial  by  jury,  and  try  the  matter 
ottr  again:  if  the  jury  decides  against  him  al- 
io, he  may  then  appeal  to  the  Circuit  Court, 
•ail  there  elect  to  submit  the  matter  a  third 
titae,  either  to  the  court,  or  to  another  jury; 
tad  this  finding  is  conclusive,  whether  by  the 
court  or  a  jury.  It  is  not  possible,  therefore, 
to  reach  this  court  by  appeal,  in  a  bankrupt 
east.    This  is  clear;  ana  my  brethren  think  it 

equally  clear,  that  no  adjourned  question  can 

Howaio  1. 


opinion : 

"  Is  this  act  of  Congress,  under  which  the 
petitioner  claims  a  discbarge  from  his  debts, 
authorized  by  the  Constitution?  In  order  to 
determine  this,  it  will  be  necessary  to  notice 
several  of  its  provisions. 

"  It  provides,  in  substance,  that  any  person, 
whether  a  trader  or  not,  who  is  indebted,  ex- 
cept in  a  few  enumerated  cases,  may  file  his 
petition  in  the  District  Court  of  the  United 
States,  for  the  benefit  of  the  act.  at  any  time  he 
may  please,  without  the  consent  or  action  of 
any  of  his  creditors,  and  obtain  by  a  decree  of 
the  court,  a  discharge  from  all  his  debts.  This 
decree  is  to  be  had  without  the  consent  of  any 
of  his  creditors  being  required,  even  if  they  do 
not  participate  in  the  proceedings  or  receive  a 
dividend  from  the  property.  The  decree  is  to 
be  deemed  a  full  and  complete  discharge  from 
all  his  debts,  contracts  and  engagements,  prove- 
able  under  the  act.  whether  contracted  before 
or  after  the  passage  of  the  act.  If  he  has  prop- 
erty, be  surrenders  it;  if  he  has  none,  it  is  the 
same  thing  as  it  regards  his  discharge. 

"  In  examining  this  question,  we  should  as- 
certain, if  possible,  what  was  the  object  the 
convention  had  in  view  by  inserting  the  pro- 
vision. The  phraseology  adopted  would  indi- 
cate a  part  of  the  object:  "To  establish  uni- 
form laws  on  the  subject  of  bankruptcies 
throughout  the  United  States.'     It  was  appre- 
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hended,  at  least,  that  they  would  not  be  uni- 
form, unless  Congress  had  the  power  to  make 
them  so.  In  addition  to  this,  we  are  told  by 
Mr.  Madison  (Fed.,  No.  42)  that '  the  power  of 
establishing  uniform  laws  of  bankruptcy,  is  so 
intimately  connected  with  the  regulation  of 
commerce,  and  will  prevent  so  many  frauds 
where  the  parties  or  their  property  may  He  or 
be  removed  into  different  States,  that  the  ex- 
pediency of  it  seems  not  likely  to  be  drawn  into 
question.'  To  have  a  system  that  would  be 
uniform  and  would  prevent  frauds,  &c.,  seems 
to  have  been  the  object.  The  proposition  was 
370*]  "referred  to  the  committee  of  detail,  of 
which  Mr.  Rutledge  was  chairman,  and  re- 
ported as  it  now  stands  in  the  Constitution.  In 
ascertaining  what  were  the  mischiefs  to  be 
remedied  or  the  objects  to  be  effected,  the  con- 
vention, doubtless,  looked  to  the  condition  of 
things,  and  of  course  to  the  institutions  and 
laws  of  the  various  States.  But  for  a  definition 
of  that  or  any  other  legal  term,  or  to  ascertain 
the  nature  and  extent  of  the  powers  they  were 
about  to  grant,  by  particular  words  or  phrases, 
they  would  hardly  look  to  the  laws  of  the  States. 

'  'There  was  far  less  intercourse  in  those  days 
than  at  present.  There  were  no  steamboats, 
railroads,  or  Macadamized  roads. 

"The  laws  of  the  several  States  could  not 
have  been  generally  known  to  the  members  of 
the.  convention  from  the  different  States,  even 
the  best  lawyers  could  not  have  been  acquainted 
with  the  laws  of  the  States  in  which  they  did 
not  practice.  They  are  not  so,  even  at  this 
day.  If  they  had  been  acquainted  with  the 
laws  of  all  the  States,  to  which  would  they  have 
referred  in  preference  to  all  the  rest,  for  defini- 
tions, or  the  meaning  and  extent  of  legal  terms? 
The  convention  well  knew  it  was  making  a 
Constitution  for  the  whole  Union;  that  the 
terms  they  might  use  should  be  known  and 
understood,  and  must  be  interpreted  and  ex- 
plained in  every  State.  They  were,  therfore. 
exceedingly  exact  in  the  use  of  words  and 
phrases:  every  word  of  legal  import,  every 
phrase  was  weighed  and  considered;  and  a 
phrase  of  only  a  few  words  was  frequently  re- 
ferred to  a  committee,  as  was  done  in  this  case, 
and  examined  and  reported  on.  They  were 
frequently  obliged  to  use  legal  terms;  they 
were  making  a  law;  this  was  a  legal  term — 
bankrupt  la  ws ;  what  was  to  be  done  to  prevent 
confusion  and  uncertainty?  And  above  all,  to 
mark  exactly  and  with  legal  precision  the  ex- 
tent of  the  powers  they  were  about  to  grant, 
that  neither  more  nor  less  power  might  be 
granted  than  was  desired? 

"Our  ancestors  had  removed  from  England; 
the  United  Stales  had  then  lately  been  English 
colonies  and  part  of  the  British  empire.  The 
English  laws  and  system  of  jurisprudence  bad 
been  substantially  adopted  in  every  State  in 
the  Union.  Every  person  at  all  conversant 
with  legal  subjects,  and  every  lawyer.of  course, 
was  acquainted  with  the  English  laws.  This 
271*1  knowledge  *was  equally  extensive  in 
every  State.  It  is  so  to  this  day.  Here,  then, 
was  a  law  with  which  all  were  acquainted,  and 
to  which  all  could  refer.  There  could  be  no 
mistake,  if  reference  was  made  to  it  for  the 
meaning  of  terms.  And  to  it  they  did  accord- 
ingly refer.  We  do  so  to  this  day.  Ask  a 
lawyer  the  meaning  of  a  legal  term,  and  where 
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does  he  look  for  an  answer?  To  the  statutes  of 
Massachusetts  or  Oeorgia — New  York,  Penn- 
sylvania, or  Virginia?  Certainly  not.  In  most 
instances  he  would  look  in  vain. 

"The  proposition  in  regard  to  bankruptcies 
was  made  by  Mr.  Charles  Pinkney,  of  South 
Carolina;  in  the  words  we  now  find  in  the  Con- 
stitution. It  was  referred  to  the  committee  of 
detail,  consisting  of  Mr.  Rutledge,  of  South 
Carolina;  Mr.  Randolph,  of  Virginia;  Mr.  Gor- 
ham  of  Massachusetts;  Mr.  Ellsworth,  of  Con- 
necticut; and  Mr.  Wilson,  of  Pennsylvania;  and 
they  reported  it  in  the  words  in  which  it  'was 
referred.  Now,  several  of  these  States  never 
had  anvthing  like  a  bankrupt  law.  To  which 
then  did  they  refer,  or  could  they  refer,  to 
ascertain  the  meaning  and  extent  of  the  terms 
they  were  employing?  The  lawyer,  if  he  is  not 
familiar  with  the  term,  will  refer  to  Blackstone's 
Commentaries,  or  to  an  English  Law  Diction- 
ary, where  he  will  readily  find  it.  If  he  re- 
ferred to  the  statutes  of  the  different  States,  he 
might  get  as  may  definitions  as  there  were  States, 
supposing  they  had  any  law  on  the  subject. 

"The  first  Continental  Congress,  in  1774, 
declared,  among  other  things,  'that  the  respect- 
ive colonies  were  entitled  to  the  benefit  of  such 
of  the  English  statutes  as  existed  at  the  time  of 
their  colonization,  and  which  they  had,  by  ex- 
perience, found  to  be  applicable  to  their  several 
local  and  other  circumstances.'  (1  Journal  of 
Congress,  28.  Phila.  ed.  of  1800.) 

"Many  of  the  States  had  adopted,  in  a  body. 
the  English  statutes,  only  excepting  such  as 
were  local  to  that  kingdom,  or  not  applicable 
to  their  situation. 

"The  Supreme  Court  of  the  United  States, 
in  Patterten  v.  Winn  (5  Peters,  288),  say  that  'the 
English  statutes  passed  before  the  emigration 
of  our  ancestors,  and  applicable  to  our  situa- 
tion, and  in  amendment  of  the  law,  constituted 
a  part  of  the  common  law  of  the  country.' 

"We  know,  as  matter  of  history,  that  the 
members  of  the  convention  *who  took  [*272 
part  in  debate,  were  intimately  acquainted 
with  the  English  laws.  The  committee  above 
meutioned  possessed  several  of  the  most  emi- 
nent lawyers  in  America,  and  who  have  held 
the  highest  legal  stations.  Reference  was  often 
made  by  them  to  the  English  laws  for  the 
meaning  of  terms  or  phrases  they  were  using. 
Thus,  when  it  was  proposed  to  define  and  limit 
treason  against  the  United  States,  Mr.  Randolph 
and  Mr.  Ellsworth  (two  of  the  committee),  Mr. 
Madison,  Mr.  Mason,  and  Mr.  Gouverneur  Mor- 
ris, all  referred  to  the  Act  of  Parliament  of  36th 
Edward  III.;  and  the  convention,  at  last, 
adopted  the  precise  phraseology  of  that  act. 
(Madison  Papers,  1770.)  Again,  when  the 
phrase  ex  pott  facto  was  under  consideration, 
Mr.Dickerson  stated  that,  on  examining  Black- 
stone's  Commentaries,  he  fond  the  term  related 
to  criminal  cases  only.  (Mad.  Pap.,  1450.) 
And  the  Supreme  Court  has  since  confirmed 
the  signification  of  the  terms  to  the  definition 
given  by  Blackstone.  Mr.  Hamilton,  who  was 
a  member  of  the  convention,  in  speaking  of  th« 
habeas  eorput  provision  in  the  Constitution,  in- 
fers to,  and  quotes,  Blackstone's  Commentaries. 
(Fed.,  No.  84.) 

This  general  principle  being  established,  we 
may  go  a  step  farthei,  and  show  that,  in  point 
of  fact,  the  convention  had  the  English  statotss 
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m  view,  in  determining  the  nature  and  extent 
of  the  power  they  were  granting  to  Congress, 
when  the  bankrupt  clause  was  under  considera- 
tion. 

"'Mr.  Sherman  observed  'that  bankruptcies 
were,  in  some  cases,  punishable  with  death  by 
the  laws  of  England,  and  he  did  not  choose  to 
giant  a  power,  by  which  that  might  be  done 
here.'  (8  Mad.  Pap.,  1481.)  It  thus  appears. 
that  the  laws  of  England  were  the  laws  referred 
to  in  regard  to  the  definition  and  nature  of  the 
powers  tbey  were  conferring. 

"It  may  also  be  remarked,  that  Blackstone's 
Commentaries  were  in  the  hands  of  the  mem- 
bos,  and  frequently  referred  to.  This  book 
contained  a  definition  of  a  bankiupt,  and  a 
ooramarr  of  the  English  laws  on  the  subject. 
What,  then,  was  the  English  law  to  which  the 
convention  referred  when  they  adopted  the 
clause  in  regard  to  bankrupts?  The  English 
syuem,  when  the  convention  sat,  had  been  in 
operation  for  several  generations;  and  provided, 
in  nhstance.  a  proceeding  by  a  creditor  against 
•  debtor,  who  was  a  trader;  distribution  of 
273*]  bankrupt's  effects  'equally  among  his 
creditors;  a  discbarge  to  be  obtained  by  the 
debtor  from  his  debts,  upon  obtaining  the  con- 
tent of  a  given  majority  of  his  creditors. 

"It  was  a  proceeding  for  the  benefit  of  cred- 
itors, as  are  all  laws  for  the  collection  of  debts, 
of  which  this  was  one;  but  with  liberality 
towards  the  debtor,  who,  by  misfortunes  so 
frequently  attending  trade,  became  unable  to 
ftj  his  debts,  in  allowing  him  a  discharge  from 
those  debts,  upon  obtaining  the  consent  thereto 
'jf  a  given  majority  of  his  creditors.  Even  this 
provision  for  a  discharge,  we  are  told  by  Black- 
tone,  was  intended  for  the  benefit  of  creditors, 
»  ft  influenced  debtors  to  act  with  economy, 
iadostry,  and  honesty,  and  make  a  full  sur- 
render of  their  property,  without  which  they 
enald  not  hope  to  obtain  the  consent  of  their 
creditors. 

"The  whole  system  was  founded  on  the 
principle,  that  a  trader,  who  owed  debts  in 
various  parts  of  the  country,  and  was  fraud- 
ulently making  way  with  his  property,  instead 
of  paying  bis  debts  with  it,  should  have  that 
property  taken  away  and  placed  in  the  hands 
of  trustees  or  other  officers,  with  which  his 
debti  should  be  paid,  and  each  of  his  creditors, 
whether  absent  or  present,  have  his  fair  divi- 
desd. 

"We  are  told  by  Mr.  Madison,  who  has,  not 
inaptly,  been  called  the  Father  of  the  Constitu- 
tion, that  a  uniform  system  of  bankruptcy 
imld  prevent  so  many  frauds,  when  the 
pwies.  or  their  property,  may  lie  or  be  re- 
aored  into  different  States,  tbat  the  expediency 
of  it  seems  not  likely  to  be  drawn  in  question.' 
(Fed.,  No.  42.)  This  reason  for  the  adoption 
of  the  clause  in  regard  to  bankrupts  was  pub- 
faned  by  Mr.  Madison  after  the  Constitution 
n§  proposed  by  the  convention,  but  before  it 
*M  adopted  by  the  States;  was  intended  to 
apnin  the  grant  of  power  to  Congress,  and  to 
induce  the  States  to  accept  the  Constitution; 
tad  no  doubt  had  its  effect.  The  frauds  of 
"horn — the  removal  of  whose  property,  are 
tea  spoken  of?  Certainly  the  frauds  of  the 
debtor— the  property  of  the  debtor. 

"We  have  another  almost  contemporaneous 
qpnaHtoo  of  this  grant  of  power  to  Congress. 
Howabd  L  U.  8.,  Book  11. 


It  is  the  Act  of  Congress  of  1800,  '  To  estab- 
lish a  uniform  system  of  bankruptcy  through- 
out the  United  States.'  It  is  altogether,  in  its 
principle  and  material  features,  like  the  English 
system ;  a  proceeding  by  creditors  against  debt- 
ors who  are  traders;  distribution  of  bankrupt's 
effects  "equally  among  creditors;  a  dis-  [*274 
charge  of  the  bankrupt  from  his  debts,  on  the 
consent  obtained  of  a  given  majority  of  his 
creditors. 

"  I  have  now,  I  think,  shown  that  the  bank- 
rupt system  intepded  by  the  framers  of  the 
Constitution,  and  to  establish  which,  power 
was  given  to  Congress,  was  a  system  for  the 
benefit  of  creditors,  to  enable  them  to  collect 
their  just  debts,  and  to  prevent  the  frauds  of 
debtors  who  might  remove  their  property  and 
themselves  into  different  States. 

"  I  will  now  show  that  the  act  we  are  con- 
sidering is  solely  and  entirely  for  the  benefit  of 
debtors, and  to  enable  them  to  avoid  their  debts; 
and  therefore  opposed  to  the  whole  intent, 
spirit,  and  object  of  a  bankrupt  law.  For  this 
purpose  L  will  here  further  notice  some  of  its 
provisions 

"1.  The  debtor  selects  his  own  time  to  com- 
mence proceedings — when  he  may  have  en- 
titely  squandered  liis  property,  and  when  noth- 
ing can  be  found.  It  is  not  even  necessary 
that  he  should  have  been  sued,  or  threatened 
with  a  suit,  or  ever  asked  for  the  debt. 

"2.  He  is  allowed  to  select  the  State  and 
county  where  he  will  commence  proceedings. 
For  this  purpose  he  can  change  his  residence 
or  business  to  any  place  he  may  think  most 
favorable.  He  can  thus  go  where  nobody  is 
likely  to  detect  his  frauds. 

"  8.  He  may  have  spent  all  his  property  in 
idleness,  riotous  living,  debauchery,  or  gam- 
bling in  stocks,  or  wild  speculations:  it  will 
not  affect  him;  and  he  is  entitled  to  his  dis- 
charge, equally  with  the  most  prudent,  indus- 
trious, ana  economical  person. 

"4.  If  he  does  not  surrender  to  his  creditors 
one  cent's  worth  of  property,  he  may  have 
property  reserved  to  him,  to  the  amount  of 
$300,  for  bis  own  use;  and  also  his  wearing 
apparel,  and  that  of  his  family,  which  has  been 
held,  by  some,  to  include  jewelry. 

•'  5.  If  a  majority  of  his  creditors  should 
object  to  his  discharge,  it  will  only  give  him 
an  additional  privilege — that  of  demanding  a 
jury,  and  taking  the  cause  away  from  the  court. 
Or  he  may  appeal,  even  before  the  cause  is 
tried,  and  is  allowed  ten  days  to  appeal  in. 
No  such  privileges  are  given  to  creditors. 

"6.  After  the  court  disposes  of  the  matter, 
or  decides  the  cause  against  him,  and  refuses 
the  discharge,  he  can  then  have  it  referred  to  a 
jury,  although  already  tried  and  decided  bv  the 
court,  'which,  heretofore,  has  never  f*275 
been  allowed  in  any  case,  either  in  law  or 
equity.  The  creditor  is  allowed  no  such  priv- 
ilege. 

"7.  In  such  cases,  no  provision  is  mode  by 
the  act  to  allow  the  creditors  a  trial  by  jury. 

"8.  An  appeal  is  given  to  the  debtor — none 
is  allowed  by  the  act  to  a  creditor. 

"  9.  When  the  cause  is  removed  into  the  ap- 
pellate court,  the  debtor  can  demand  either  a 
trial  by  jury  or  a  trial  by  the  court.  The  cred- 
itor has  no  such  privilege. 

"  10.  The  debtor  may  take  the  chance  of  a 
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decision  in  bis  favor  by  the  court;  if  in  his 
favor,  it  will  be  conclusive.  If  the  court  de- 
cides against  him,  then  be  may  demand  a  jury, 
and  have  another  chance.  If  the  court  decides 
against  him,  he  can  have  another  chance  by 
appeal.  In  the  appellate  court,  if  he  thinks 
the  court  is  likely,  from  previous  decision,  to 
be  against  him,  be  can  take  the  chance  of  a 
jury.  If  he  thinks  the  jury  is  likely  to  be 
against  him,  he  can  take  his  chance  with  the 
court.  If  some  of  these  chances  do  not  hit, 
there  is  no  '  uncertainty  in  the  law.'  The  cred- 
itor has  no  choice;  any  decision  against  him  is 
to  be  final,  and  scarcely  any  in  his  favor  is  al- 
lowed lo  be  final  or  conclusive. 

"  11.  The  English  bankrupt  law  and  the  Act 
of  1800  gave  the  appointment  of  the  assignee 
to  the  creditors,  because  they  alone  were  inter- 
ested.   No  such  privilege  is  given  by  this  act. 

"  13.  The  commissioner  is  to  be  appointed  in 
the  county  where  the  bankrupt  lives. 

"  13.  There  is  no  punishment  for  frauds. 

"14.  To  conclude,  the  debtor  is  to  get  a 
discharge  from  all  his  debts,  without  the  con- 
sent of  any  creditor.  It  applies  to  debts  con- 
tracted before  the  passage  of  the  act,  and  of 
which  creditors  could  have  had  no  idea  at  the 
time  they  gave  the  Credit. 

"  May  I  not  here  inquire,  whether  it  is  fair 
to  construe  this  grant  of  power,  intended  for 
the  benefit  of  creditors,  and  to  enable  them  to 
collect  their  just  debts,  so  as  to  authorize  the 
passage  of  a  law  solely-  for  the  benefit  of  debt- 
ors, and  to  enable  them  to  avoid  and  discharge 
their  debts? 

"Again:  a  clause  had  been  introduced  into 
the  Constitution  prohibiting  the  States  from 
passing  any  law  impairing  the  obligation  of 
contracts,  because,  as  was  said  by  the  members 
2  7  6* J  of  the  'convention,  it  was  immoral, 
contrary  to  the  first  principles  of  justice,  and  a 
power  that  ought  not  to  be  exercised  by  any 
legislative  body.  Would  the  States  have  rati- 
fied (he  Constitution,  and  submitted  to  such 
a  prohibition  on  themselves,  for  such  reasons,  if 
they  had  understood  that  Congress  could,  at  its 
pleasure,  under  color  of  bankrupt  laws,  author 
lze  the  abrogation  of  all  contracts?  " 

Pursuant  lo  the  opinion, decrees  were  entered, 
dismissing  the  first  cases  presented  for  final 
discharges  in  the  District  of  Missouri ;  and  some 
twelve  hundred  more,  depending  in  that  court, 
will  be  dismissed,  unless  the  decrees  are  re- 
versed which  have  been  entered.  It  was 
thought,  by  the  Circuit  Judge,  due  to  the 
county  at  large,  and  to  the  parties  concerned, 
that  (his  important  question  should  meet  with 
the  speedy  decision  of  this  court;  and  there- 
fore it  was  brought  here. 

No  law  that  Congress  ever  passed,  has  in  it 
to  a  greater  degree  the  elements  of  various 
construction  and  confusion,  than  the  bankrupt 
law  of  1841,  when  administered  by  more  than 
thirty  judges,  acting  separately;  if  all  are  ex- 
empt from  the  revising  power  of  this  tribunal, 
created  for  the  purpose  (amongst  others)  of 
producing  uniformity  of  decision  and  construc- 
tion iu  all  cases  over  which  its  jurisdiction  ex- 
tends. 

I  think  Congress  intended,  by  the  6th  section 
of  the  bankrupt  law,  to  give  the  District  Judge 
the  power  to  adjourn  questions  into  the  Circuit 
Court,  1.  For  the  purpose  of  obtaining  the  aid 
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and  assistance  of  the  Circuit  Judge:  and,  8.  To 
make  up  a  division  of  opinion  on  great  ques- 
tions, so  that  the  decision  of  the  Supreme  Court 
might  be  had.  This  was  contemplated  by  Con- 
gress; or  it  was  intended  that  in  no  bankrupt 
case  should  this  court  have  a  revising  power, 
although  in  every  district  in  the  United  States 
the  law  might  be  differently  construed:  and  the 
wildest  prediction  could  hardly  have  exceeded 
the  reality.  So  far  from  being  "  a  uniform 
system  of  bankruptcy,"  in  its  administration,  it 
has  become,  by  the  various  and  conflicting  con- 
structions put  upon  it,  littlo  more  uniform  than 
the  different  and  conflicting  State  insolvent 
laws.  This  result  could  not  have  escaped  those 
who  passed  the  law;  it  was  too  prominently 
manifest  to  be  overlooked ;  I  cannot,  therefore, 
bring  my  mind  to  the  belief  that  the  revising 
power  of  this  court  was  intended  to  be  cut  on. 
And,  as  the  most  expeditious  and  convenient 
mode  of  revision  was  by  *a  division  of  [*27  7 
opinion,  I  think  Congress  intended  that  should 
be  the  mode.  Notwithstanding  the  question 
was  sent  to  this  court,  the  case  might  progress 
below  at  the  election  of  the  District  Court ;  so 
the  recited  Act  of  1802  provides;  and  then  the 
creditor.and  debtor  would  have  equal  opportu- 
nities to  redress  a  perverted  construction.  But, 
as  the  matter  now  stands,  the  remedy  is  with 
Congress,  either  to  give  this  court  jurisdiction, 
or  to  withhold  it. 

ORDEK. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
and  on  the  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  dismissed,  for 
the  want  of  jurisdiction ;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  for  such  proceedings  to  be  had 
therein  as  to  law  and  justice  may  appertain. 

Cited-3  How.,  323;  13  How.,  11 ;  5  Bank.  Heir.,  108 ; 
9  Bank.  Reg.,  54 ;  11  Bank.  Beg.,  195. 


While  this  volume  was  in  press,  we  received  the 
following  opinion  delivered  by  Judge  Catron  in  bis 
judicial  district,  which  we  insert  as  being  of  gen- 
eral interest. 

In  thk  Matter  of  EDWARD  KLEIN. 

This  Is  an  appeal  from  the  District  Court  of  Mis- 
souri, In  a  case  of  bankruptcy,  on  the  voluntary 
petition  of  the  appellant,  to  be  discharged  from  life 
debts,  on  the  surrender  of  his  pro|ierty,  according 
to  the  Act  of  Congress  of  1*41.  The  proceeding 
being  in  all  respects  regular,  the  petitioner  moved 
for  his  discharge.  The  District  Court  refused  to 
grant  such  motion,  "  because  if  considered  the  act 
of  Congress  under  which  said  Klein  asked  to  he  dis- 
charged from  all  his  debts,  at  being  against  the 
Constitution  of  the  United  States,  and  therefore 
the  court  had  no  power  to  grant  such  discharge." 

The  ground  of  this  Judgment  the  Circuit  Court  is 
called  upon  to  revise.  I  am  relieved  from  setting 
forth  at  any  length  the  opinion  of  the  District 
Judge,  because  this  has  been  already  done,  in  an 
opinion  delivered  by  me  In  the  Supreme  Court  of 
the  United  States  at  its  last  term,  when  an  attempt 
was  made  to  bring  the  present  question  before  that 
court  to  have  it  decided  for  the  purposes  of  this  case. 

By  the  Constitution,  Congress  is  vested  with 
power  "to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  8tMte9." 
The  District  Judge  was  of  opinion  that  the  extent 
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of  the  power  is  limited  to  the  principle  on  which 
the  Enjriieh  bankrupt  system  was  founded ;  and  to 
Hf]  tut  system  Hhe  convention  referred,  when 
:■  adopted  the  clause  above  recited,  for  its  defini- 
tion. That  system  provided,  a  proceeding    by  a 

•  creditor  against  a  debtor  who  was  a  trader ;  a 
dtsrfbution  of  a  bankrupt's  effects  equally  among 
hn>  creditors ;  and  a  discharge  of  the  debtor  from 
life  coatnete  upon  obtaining  the  consent  of  a  given 
raijority  of  his  creditors.  That  it  was  a  proceeding 
fnr  the  benefit  of  creditors :  the  whole  system  being 
fronted  on  the  principle  that  a  trader  who  owed 
d-Mi  in  various  parts  of  the  country,  and  was 
fraudulently  making  away  with  his  property,  In- 
<mA  of  paying  his  debts  with  it,  should  have  the 
property  taken  away  und  placed  In  the  bands  of 
trustees  or  other  officers,  with  which  his  debts 
'buuH  be  paid;  and  each  of  his  creditors,  whether 
present  or  absent,  have  his  fair  dividend ;  and  that 
the  bankrupt  law  of  1800  Is  a  fair  exposition  of 
the  constitutional  provision. 

Briefly :  That  a  bankrupt  law  was  one  by  which 
bnnest  creditors  could  force  fraudulent  debtors, 
»no  mere  traders,  to  surrender  all  their  property, 
fe  pay  ratably  all  their  Just  debts ;  but  that  a  law 
nade  solely  and  entirely  for  the  benefit  of  debtors, 
od  which  enabled  them  at  their  own  election  to' 
•raid  their  debts,  was  opposed  to  the  whole  intent, 
•pint,  and  object  of  a  bankrupt  law. 

I  state  thus  much  of  the  grounds  on  which  my 
i*otn*r  judge's  decree  was  founded  from  his 
[tinted  opinion,  because  this  case  has  not  been  ar- 
row! on  part  of  the  creditors ;  for  whom  no  coun- 
«  appeared  in  this  court,  nor  did  there  in  the 
"«rt  below,  as  I  am  informed.  The  accuracy. 
Industry,  and  unquestioned  ability  of  the  District 
Judge,  have,  I  do  not  doubt,  brought  forward  the 
***  reuoas  that  exist,  in  supportmf  the  Judgment 
be  rive.  The  tenor,  and  true  spirit,  of  the  En- 
rash  bankrupt  laws,  such  as  they  were  when  our 
Federal  Constitution  was  adopted,  he  has  given  ; 
ud  I  agree  with  him.  that  the  Act  of  1841,  in  so  far 
» it  permitted  the  debtor,  at  his  own  sole  election, 
'«>  come  Into  court  and  coerce  an  extinction  of  his 
debts,  and  abrogation  of  his  contracts,  contrary  to 
it*  win.  of  his  creditors,  was  in  violation  of  the 
'Ruling  principles  on  which  the  English  laws  were 
N-anded.  Our  law  contemplated  a  proceeding  by  a 
'■ebtar  against  his  creditors ;  provided  the  debtor 
•at  insolvent:  by  the  English  law,  the  creditor 
afr's*  could  originate  the  proceeding ;  sad  it  tnnt- 
•frsdnot  whether  the  defendant  was  insolvent  or 
"Uwnrlae;  if  he  did  the  fraudulent  act,  it  made 
Ma  a  bankrupt — a  fraudulent  trader.  Then  by 
tt*  English  laws,  '"a  fraudulent  trader"  could  only 
i»  a  bankrupt :  with  him  as  debtor ;  and  with  his 
-redJtors,  could  courts  deal ;  and  this  at  the  election 
<  the  creditors— the  debtor  having- no  election  to 
«*k  for  distribution  or  for  a  discharge  from  bis 
fcbts.  If  the  power  conferred  on  Congress  carries 
ii*  it  these  restrictions,  then  the  District  Court 
pmperiy  refused  to  discharge  the  applicant  Klein, 
"cause  the  act  of  Congress  was  unconstitutional 
n  Ms  case.  But  other  and  controlling  considera- 
tions enter  into  the  construction  of  the  newer;  it 

•  reoeraland  unlimited,  it  gives  the  unrestricted 
•uthnrhy  to  Congress  over  the  entire  subject,  as 
the  Parliament  of  Great  Britain  had  It ;  and  as  the 
•''tret)™  States  or  this  Union  bad  It  before  the 
uar  when  the  Constitution  was  adopted.  To  go 
e  t  farther :  what  was  the  power  of  the  States  on 
'^rabjectof  bankruptcies?  They  could,  and  con- 
|tuBly  did,  permit  the  debtor  to  come  involuntari- 
'7  and  surrender  his  property,  and  ask  a  discharge 

rem  bJn  debts ;  the  property  was  distributed  gen- 
Jjl  among  the  creditors,  and  the  debts  of  the 
r*J  petitioner  annulled.    *Nor  does  the  Consti- 
•t»a  prohibit  the  States  from  passing  such  laws  ; 
rk,  Pennsylvania,  Louisiana,  Hud  others, 
*■  bare  them  in  full  operation.    The  insolvent 
••  of  Pennsylvania  arc  in  substance,  and  to  a 
"«nt  extent  in  detail,  similar  to  the  Act  of  Con- 
■nsBoflMI.  and  no  doubt  furnished  some  of  the 
.**•  that  were  incorporated  into  the  act.    That 
^■•/ivania  had  power  to  pans  these  laws,  no  one 
'  >  "1.  -<o  far  as  she  was  not  restricted  by* 
ti'-n   of  the   United   States.    The  Su- 
bs Coart  held,  in  the  case  of  Ogdeti  v.  Saunders 
'-  wheal-,  313).  that  the  States  retained  the  power 
■  <-..:  .  \<Ti-ise  it   by  law,  and    that  the  law 
■I  operate  to  discharge  the  contract  between 
raad  creditor ;  they  being  iuhihitants  of  the 
Ocular  State  at  the  date  of  the  proceeding,  if 
ul  t»een  made  thereafter  passing  the 
■  ich  case  the  parties  contracted  subject 
»  law,  and  it  entered  into  the  contract.    The 
U'JWAM)  1. 


case  of  Boyle  v.  Zacharie  and  Turner  (8  Peters.  688) 
settled  the  contested  question  of  power ;  and  that 
it  remained  with  the  States  to  this  limited  extent. 
But  the  restiisilons  depend  on  general  principles 
of  international  law,  and  other  parts  of  the  Con- 
stitution ;  especially  that  which  prohibits  the 
States  from  passing  any  law  impairing  the  obliga- 
tions of  contracts ;  as  will  be  seen  by  reference  to 
the  leading  case  on  the  subject,  of  Sturges  v. 
Crownlnshield  (4  Wheat.,  122).  What  the  States 
might  do  before  the  adoption  of  the  Constitution, 
may  well  be  ascertained  from  what  they  now  do 
in  virtue  of  their  respective  powers.  They  may 
frame  a  bankrupt  law  in  any  form  they  see  proper  ; 
this  has  never  been  questioned  so  far  as  my  knowl- 
edge extends.  The  controversies  in  the  Supreme 
Court  turned  on  the  question,  whether  the  C  on- 
stltutlon  inhibited  the  States  (there  being  no  acts 
of  Congress  opposed  to  it)  from  legislating  on  the 
subject  of  bankruptcies ;  or,  whether  the  power 
was  exclusive  in  Congress.  In  the  State  tribunals 
the  debtor  comes  Involuntarily,  and  forces  the 
creditor  to  prove  his  debt  or  be  barred.  One  not  a 
trader  may  apply :  neither  Is  the  consent  of  the 
creditors  (or  any  portion  of  them)  necessary  to  au- 
thorize a  discharge  from  the  contracts  of  the  debt- 
or. So  he  may  have  no  property  to  divide,  and 
many  debts  to  annul,  from  which  he  seeks  a  dis- 
charge, and  from  which  he  Is  discharged.  These 
powers  clearly  belonged  to  the  State  governments, 
before  Congress  was  Invested  with  them;  and  this 
was  done  without  limitation. 

The  District  Court  relied  confidently  on  the 
ground  that  Congress  can  pass  no  law  violating 
contracts  ;  and  that  the  clause  of  the  Constitution 
conferred  no  such  authority,  because  the  English 
bankrupt  laws,  by  which  the  power  is  supposed  to 
be  restricted,  only  permitted  the  contract  to  be  an- 
nulled at  the  election  of  four  parts  In  five  of  the 
creditors  in  number  and  value;  and  therefore  they 
annulled  it  by  a  new  contract-  This  argument 
proceeds  on  the  assumption,  that  a  proceeding  In 
bankruptcy  can  only  be  had,  at  the  election  of, 
and  for  the  benefit  of  creditors ;  and  that  every 
material  step  is  their  Joint  act ;  to  which  the  debtor 
is  compelled  to  submit.  For  the  present  it  will 
!  only  be  necessary  to  say.  that  one  prominent  rea- 
|  son  why  the  power  iB  given  to  Congress,  was  to  se- 
oure  to  the  people  of  die  United  States,  as  one  peo- 
ple, a  uniform  law,  by  which  a  debtor  might  be 
discharged  from  the  obligation  of  his  contracts, 
and  his  future  acquisitions  exempted  from  bis  pre- 
vious engagements ;  that  the  rights  of  debtor  and 
creditor,  equally  entered  into  the  mind  of  the 
trainers  of  the  'Constitution.  The  great  [*«80 
object  was  to  deprive  the  Rates  of  the  dangerous 
power  to  abolish  debts.  Few  provisions  in  the 
Constitution  have  had  more  beneficial  conse- 
quences than  this;  and  the  kindred  inhibition  on 
the  States  that  they  should  pass  no  law  impairing 
the  obligation  of  contracts. 

The  Inhabitants  of  States  producing  largely  must 
be  creditors ;  the  inhabitants  of  those  that  are  con- 
sumers will  be  debtors ;  bankrupt  laws  of  the  latter 
States  might  ruin  the  produces  and  creditors,  they 
having  no  interest  or  powe»  in  the  government  of 
the  consuming  States,  and  it  being  the  interest  of 
the  latter  to  annul  the  debts  of  non-residents,  no 
remedy  would  exist  for  the  grossest  oppression. 
No  laws  of  relief  would  be  more  effectual  in  times 
of  pressure  by  foreign  creditors;  nor  more  likely 
to  be  adopted.  If  one  State  adopted  such  a  meas- 
ure, it  would  furnish  a  fair  occasion  for  others  to 
do  the  same,  on  the  plausible  pretext  of  self-de- 
fense; others  would  be  forced  into  a  similar  bad 
policy,  until  discredit  and  ruin  would  overspread 
the  entire  land,  by  an  extinction  of  all  debts ;  and  a 
consequent  prostration  of  morals,  public  and  pri- 
vate, on  the  subject  of  contracts.  This  evil  had  to 
a  certain  extent  occurred,  and  was  fresh  in  the 
minds  of  the  framers  of  the  Constitution,  and  no 
doubt  it  would  again  occur  in  some  of  the  States, 
but  for  the  provisions  under  consideration  standing 
in  the  way  of  abrogating  the  private  contracts  of 
non-residents. 

But  if  Congress  passed  the  law,  It  must  be  uni- 
form throughout  the  United  States ;  then  the  en- 
tire people  are  equally  represented,  and  have  the 
power  to  protect  themselves  against  hasty  and 
mistaken  legislation  by  its  repeal,  If  found  oppres- 
sive In  practice. 

Legislation  by  Congress  on  the  subject  of  bank- 
ruptcies Is  of  much  less  consequence  than  Its  pro- 
hibition on  part  of  the  States.  They  can  pass  no 
law  affecting  a  non-resident,  because  no  jurisdic- 
tion exists  of  his  person ;  they  can  impair  no  eon- 
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tract  made  out  of  the  State,  because  it  was  not 
made  subject  to  tbe  State  Insolvent  Law. '  The 
power,  as  It  stands  restricted  by  the  decision  in 
Ogden  v.  Saunders,  Is  almost  harmless :  those  whom 
the  State  bankrupt  law  can  most  affect,  have  the 
popular  vote  In  the  8tate  Legislature,  and  may  re- 
peal the  law ;  the  foreigner  has  little  Interest  In  Its 
existence,  as  he  cannot  be  affeoted  by  It,  further 
than  that  the  debtor  may  he  deprived  of  his  proper- 
ty. Another  reason  why  Congress  was  vested  with 
the  power,  was  to  prevent  dangerous  conflicts  of 
Jurisdiction  among  the  States.  A  discharge  in  one 
sovereignty  from  contracts  Is  by  the  laws  of  na- 
tions not  recognised  as  a  discharge  in  another  sov- 
ereignty, save  on  the  grounds  of  comity:  an  as- 
signee under  the  British  bankrupt  laws  is  not  rec- 
ognized in  this  country  asownerof  the  debts  of  the 
bankrupt ;  and  an  attaching  credltor.or  the  govern- 
ment may  disregard  a  title  set  up  by  the  foreign  as- 
slirnee.  (Harrison  v.  8terry,  5  Cranch,  298.)  The. 
States  in  this  respect  are  foreign  to  each  other,  and 
would  be  little  likely  to  extend  comity  to  the  dis- 
charge of  each  others ;  from  which  great  confusion 
might  follow,  and  much  111  will. 

In  considering  the  question  before  me,  I  have  not 
pretended  to  give  a  definition;  but  purposely 
avoided  any  attempt  to  define  the  mere  word 
•*  bankruptcy."  It  is  employed  In  the  Constitution 
in  the  plural,  and  as  part  of  an  expression :  "  the 
subjeet  of  bankruptcies."  The  ideas  attached  to 
tbe  word  In  this  connection,  are  numerous  and 
complicated  ;  they  form  a  subject  of  extensive  and 
S81»l  •complicated  legislation ;  of  this  subject.  Con- 
gress nas  general  Jurisdiction ;  and  the  true  inquiry 
is:  To  what  limits  Is  that  Jurisdiction  restricted? 

I  hold.  It  extends  to  all  cases  where  tbe  law 
causes  to  be  distributed  the  property  of  the  debtor 
among  his  creditors;  this  is  Its  least  limit.  Its 
greatest.  Is  a  discharge  of  the  debtor  from  his  con- 
tracts. And  all  intermediate  legislation,  affecting 
substance  and  form,  but  tending  to  further  the 
great  end  of  the  subject— distribution  and  dis- 
charge—are in  the  competency  and  discretion  of 
Congress. 

With  the  policy  of  a  law,  letting  In  all  classes, 
others  as  well  as  traders ;  and  permitting  tbe  bank- 
rupt to  come  In  voluntarily,  and  be  discharged 
without  the  consent  of  his  creditors,  tbe  courts 
have  no  concern ;  It  belongs  to  the  law-makers. 

I  have  spoken  of  State  bankrupt  laws.  I  deem 
every  State  law  a  bankrupt  law,  in  substance  and 
fact,  that  causes  to  be  distributed  by  a  tribunal  the 
property  of  a  debtor  among  his  creditors ;  and  It  Is 
especially  such  if  it  causes  the  debtor  to  be  dis- 
charged from  his  contacts  within  the  limits  pre- 
scribed by  the  ease  of  ITgden  v.  Saunders.  Such  a 
law  may  be  denominated  an  Insolvent  law ;  still  It 
deals  directly  with  the  subject  of  bankruptcies, 
and  Is  a  bankrupt  law.  In  the  sense  of  the  Consti- 
tution :  and  If  Congress  should  pass  a  similar  law, 
It  would  suspend  the  State  law,  while  the  act  of 
Congress  continued  In  force. 

This  court  deeming  the  Act  of  1841  constitutional, 
it  Is  ordered,  that  the  decree  of  the  District  Court 
dismissing  tbe  proceeding  be  reversed,  and  tbe  pe- 
titioner (Klein)  be  discharged  from  his  debts,  and 
receive  his  certificate.  Tbe  same  order  is  directed 
In  the  case  of  Christopher  Rhodes;  dismissed  also 
on  constitutional  grounds  by  the  District  Court. 


In  Re 


CHARLES  W.  CASTLEMAN,  a  Petitioner 
in  Bankruptcy. 

[This  case  Is  similar  to  that  of  Nelson.] 

ORDER. 

THIS  cause  came  on  to  be  beard  on  the  tran- 
script of  tbe  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken- 
tucky, and  on  the  points  and  questions  on  which 
the  judges  of  the  said  Circuit  Court  were  op- 
posed in  opinion, and  which  were  certified  to  this 
court  for  its  opinion,  and  was  argued  by  counsel ; 
on  consideration  whereof,  it  is  now  here  order- 
ed and  adjudged  by  this  court,  that  this  cause 
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be,  and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  for  such  proceedings  to  be  had 
therein  as  to  law  and  justice  may  appertain. 


•JOEL  COLLINS,    a  Petitioner  in   [*282 

Bankruptcy, 

e. 

JAMES  BLYTH,  an  Opposing  Creditor. 

[This  case  Is  similar  to  that  of  Nelson.] 

ORDER. 

THIS  cause  came  on  to  be  heard  on  the  tran 
script  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ken- 
tucky, and  on  the  pointfl  and  questions  on  which 
the  judges  of  the  said  Circuit  Court  were  op- 
posed in  opinion,  and  was  argued  by  counsel: 
on  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  this  cause  be. 
and  the  same  is  hereby  dismissed  for  the  want 
of  jurisdiction ;  and  that  this  cause  be,  and  the 
same  is  hereby  remanded  to  the  said  Circuit 
Court,  for  such  proceedings  to  be  had  therein 
as  to  law  and  justice  may  appertain. 


WILLIAM  TAYLOR  et  ai,.,  Appellant*, 

v. 

OEOROE  M.  8AVAGE,  Executor  of  Samuel 

Savage,  Deceased,  Defendant. 

Removal  of  executors  and  appointment  of  admin- 
istratoiL  on  same  day — decree  obtained  in  C 
S.  Circuit  Court — parties  to  appeal — execution 
not  issuable  in  case  open  to  appeal,  nor  pending 
appeal. 

Where  a  decree  is  passed  by  the  court  below 
against  an  executor,  being  tbe  defendant  in  a  chan- 
cery suit,  and  before  an  appeal  is  prayed  the  execu- 
tor is  removed  by  a  court  of  competent  jurisdiction, 
and  an  administrator  de  Imni*  non  with  the  will  an- 
nexed, to  appointed,  all  further  proceedings,  either 
by  execution  or  appeal,  are  Irregular,  until  tbe 
administrator  be  made  a  party  to  the  suit. 

If  an  execution  be  issued  before  the  proper  par- 
ties are  thus  made,  it  is  unauthorized  and  void ;  and 
no  right  of  property  will  pass  by  a  sale  under  lu 

The  administrator  cannot  obtain  redress  by  appli- 
cation to  this  court,  but  must  first  be  made  a  party 
in  the  court  below.  This  may  be  done  at  the  in- 
stance of  either  side. 

After  he  is  thus  made  a  party,  he  may  stay  pro- 
ceedings by  giving  bond,  or  the  complainants  may 
enforce  the  decree,  If  the  bond  be  not  filed  In  time. 

It  Is  not  clear  that  a  complainant  who  hasappeal- 
ed  from  a  decree  In  his  favor.  In  the  hope  of  obtain- 
ing a  larger  sum,  can,  pending  tbe  appeal,  issue  ex- 
ecution upon  the  decree  of  the  court  below. 

MR.  MOREHEAD.  of  counsel  for  the  appel- 
lee, moved  the  court  for  leave  to  give  an  ap- 
peal bond  in  this  case,  which  shall  operate  as  a 
supersedeas,  and  for  leave  to  docket  the  cross 
appeal,  and  for  such  relief  as  may  meet  the  case. 
•He  stated  that  Taylor  had  obtained  [»283 
a  decree  against  Savage,  executor  of  Savage,  in 
the  court  below,  for  $5,000  and  upwards;  that 
the  decree  was  actually  rendered  on  the  29lb 
day  of  November,  1842,  but  was  entered  as  of 
the  day  before;  that  the  complainant  had  ap- 
pealed from  this  decree,  and  sent  the  record  up 
to  this  court,  where  the  case  is  now  pending; 
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iW  an  appeal  was  also  prayed  and  allowed  on 
the  part  of  the  defendants;  that  this  last-men- 
tioeed  appeal  was  not  carried  out,  because,  on 
(be  38th  day  of  November,  the  date  of  the 
decree,  the  Orphans'  Court  of  Lauderdale 
Comity,  in  Alabama,  removed  Savage  from  his 
executorship,  and  appointed  Vincent  M.  Ben- 
ham  administrator  de  bonit  non  with  the  will 
annexed;  that,  of  course,  Savage  could  not  give 
bood  to  prosecute  the  appeal  which  had  been 
tlloved  him,  and  Bcnham  lived  at  a  distance 
from  the  court  when  the  decree  was  rendered, 
aod  was  ignorant  of  the  said  decree,  and  of  the 
change  made  in  the  representative  of  the  estate; 
last  the  complainants,  notwithstanding  their 
appeal,  had  taken  out  execution,  which  had 
keen  levied  upon  the  property  of  the  deceased, 
and  a  sale  was  about  to  take  place;  thai  among 
Ike  subjects  of  said  levy  were  some  family 
aegroes.  who  had  been  for  several  generations 
in  the  family,  whom  it  would  be  especially 
painful  to  part  with;  that  the  complainants  re- 
aided  in  Scotland  and  other  foreign  countries, 
•o  that  there  would  be  no  chance  to  recover 
back  the  money,  if  the  decree  of  the  court  below 
•aooJd  be  reversed. 

Coder  these  circumstances  he  moved  for  leave 
wdocket  the  cross-appeal,  upon  giving  security, 
sod  fur  an  order  to  quash  the  execution  irregu- 
larly isssued;  and  died  affidavits  setting  forth 
the  "facts  stated  above.  lie  stated  that  he  had 
not  been  able  to  find  a  precedent  bearing  upon 
Uiecase.  but  argued  to  show  that  the  petitioner 
»as  entitled  to  relief. 

Mr.  Crittenden,  contra. 

If  no  precedent  can  be  found,  it  is  a  strong 
argument  against  the  motion.     Distance  of  the 
RMdencv  of  the  complainants  is  no  reason  for 
relief,  because  one  of  the  parties  in  every  suit 
mm  be  the  inhabitant  of  another  State.    The 
execution  U  not  here;  nothing  but  an  affidavit. 
The  petitioner  has  other  means  of  relief  than 
by  coming  to  this  court.   As  to  the  hardship  of 
384*]  *the  case,  twenty  days  were  given  be-  i 
Ijw  to  tile  the  bond.     Why  did  not  the  party  I 
cone  in?  It  is  said  he  lived  at  a  distance.  How  | 
far?    When  was  he  told  of  the  decree?    The  ( 
are  studiously  ambiguous.    The  cora- 
nts  are  not  all  foreigners;  one  of  them  is  ( 
a  erttxen  of  Pennsylvania,  and  now  in  court. 
There  is  no  irregularity  in  the  execution. 

Jfr.  Sergeant,  in  reply,  and  for  the  petitioner: 

If  the  papers  are  ambiguous,  the  other  side 
oould  have  had  them  cleared  up,  because  they 
save  been  tiled  for  some  days. 

This  court  has  possession  of  the  case  by  vir- 
tue of  the  appeal  brought  up  on  the  other  side. 
The  United  States  Court  and  Orphans'  Court 
vi  is  different  places,  and  neither  knew  what 
the  other  did.  After  appeal,  the  case  was  not 
n  the  court  below,  because  it  was  removed 
acre,  and  the  whole  case  brought  up.  The 
wrong  has  been  done  to  the  court  itself;  the 

Sr  has  been  brought  here  to  defend  the  ap- 
asd  then  execution  is  issued  against  him. 
only  case  like  this  is  in  7  Crunch,  278.  The 
netaakm  is  not  noticed  on  the  record  at  all, 
aad  most  have  issued  after  the  record  was  made 


Jfr.  Ckief  Jtutiee  Tasky  delivered  the  opin- 
ion aftne  court: 
Tkta  case  is  brought  before  the  court  by  the 
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petition  of  Vincent  M.  Benbam,  administrator 
de  bonis  non,  with  the  will  annexed,  of  Samuel 
Savage. 

It  appears  that  a  bill  was  filed  by  William 
Taylor  and  others,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Ala- 
bama, against  George  M.  Savage,  executor  of 
Samuel  Savage,  deceased,  to  which  the  defend- 
ant appeared  and  answered.  Testimony  was 
taken  on  both  sides,  and  at  the  final  hearing  on 
the  28th  of  November,  1842,  the  court  decreed 
that  the  complainants  recover  of  the  respondent , 
as  executor  of  Samuel  Savage,  $5,212.92  and 
costs,  to  be  levied  of  the  goods  and  chattels', 
lands  and  tenements  of  the  said  Samuel  Savage. 
On  the  same  day  the  Orphans'  Court  of  Lau- 
derdale County,  in  the  State  of  Alabama,  hav- 
ing competent  jurisdiction  for  that  purpose,  re- 
moved the  said  George  M.  Savage  from  his  ex- 
ecutorship, and  appointed  Vincent  M.  Ben  ham, 
the  petitioner  above  mentioned,  administrator 
as  aforesaid. 

Huntsville.  where  the  District  Court  of  the 
United  States  held  its  session,  and  Florence, 
where  the  Orphans'  Court  of  Lauderdale  Coun- 
ty "was  in  session,  were  distant  from  each  [*285 
other  between  seventy  and  eighty  miles ;  and  the 
new  administrator,  Vincent  M.  Benhnm,  docs 
not  appear  to  have  known  of  the  decree  until 
some  days  after  it  was  passed.  At  the  time  of 
the  decree  Harvey  Dillahunty  was  attending  to 
the  suit  in  chancery  as  the  attorney  in  facfof 
George  M.  Savage,  the  respondent,  and  two 
days  afterwards,  that  is  to  say,  on  the  30th  of 
November,  1842,  in  the  name  of  the  respondent, 
prayed  an  appeal;  and  the  District  Court,  with 
the  consent  of  the  complainants,  passed  an  or- 
der giving  the  said  George  M.  Savage  liberty  to 
file  an  appeal  bond  at  any  time  within  twenty 
days  from  the  adjournment  of  the  court.  On 
the  2d  of  December,  the  complainants  also  ap- 
pealed, and.  on  the  same  day  gave  the  usual 
bond  to  cover  costs,  which  was  duly  approved ; 
and  the  transcript  of  the  record  and  proceed- 
ings had  in  the  cause  in  the  DUtrict  Court  have 
been  transmitted  to  and  docketed  in  this  court 
in  the  names  of  the  said  William  Taylor  and 
others,  complainants  and  appellants,  against 
the  said  George  M.  Savage,  executor  of  Samuel 
Savage,  respondent  and  appellfe. 

The  executor  having  been  removed  as  afore 
said,  no  bond  was  executed  by  him  nor  by 
Vincent  H.  Benham,  the  administrator,  within 
the  time  limited  by  the  court;  and  therefore  an 
execution  was  issued  by  the  clerk  of  the  District 
Court  against  the  property  of  Samuel  Savage, 
by  virtue  of  which  the  marshal  bus  seized  the 
property  of  the  said  deceased,  and  is  about  to 
sell  the  same  in  order  to  satisfy  the  decree. 

In  this  state  of  the  proceedings,  Bcnham,  the 
administrator,  has  filed  his  petition  at  the 
present  term,  setting  forth  the  facts  as  above 
mentioned,  and  offering  to  file  a  transcript  of 
the  proceeding  on  his  part  and  to  give  security 
on  his  appeal,  aud  praying  that  his  bond  may 
be  approved  by  this  court,  and  the  execution 
issued  by  the  complainants  superseded  until 
the  appeal  can  be  heard  and  decided  in  this 
court.  Affidavits  have  been  Died  on  both  sides, 
but  there  is  no  conflict  between  them  in  any 
circumstance  deemed  material  by  the  court;  nor 
do  they  vary  in  any  important  particular  from 
the  statement  contained  in  the  petition. 
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We  are  by  no  means  prepared  to  say  that  a 
complainant,  after  having  appealed  from  a 
decree  in  his  favor,  can  be  permitted,  pending 
the  appeal,  to  carry  into  execution  the  decree 
which  he  is  seeking  to  reverse  in  the  appellate 
286*]  court,,  in  order  to  obtain  a  "decree  for 
a  larger  sum.  But  the  relief  asked  for  the 
petition  cannot  be  granted,  because  there  is  no 
case  legally  in  this  court  upon  appeal  of  either 

Sarty,  upon  which  process  can  be  issued.  The 
egree  in  the  Circuit  Court  is  against  George 
M.  Savage;  executor  of  the  last  will  and  testa- 
ment of  Samuel  Savage,  deceased.  There  was 
no  other  party  respondent  in  the  District  Court, 
and  the  decree  was  passed  against  him  in  his 
representative  character.  Before  the  appeal 
was  prayed  on  either  side,  he  had  ceased  to  be 
the  representative  of  the  estate  of  Samuel 
Savage,  and  had  no  control  over  it,  nor  any 
right  to  interfere  with  it  by  prosecuting  or  ap- 
pearing to  an  appeal,  or  in  any  other  manner. 
By  his  removal  from  the  office  of  executor,  he 
was  as  completely  separated  from  the  business 
of  the  estate  as  if  he  had  been  dead,  and  had 
no  right  to  appear  in  or  be  a  party  in  this  or 
any  other  court,  to  a  suit  which  the  law  con- 
fided to  the  representative  of  the  deceased.  No 
further  proceedings,  therefore,  could  be  bad  on 
the  decree  in  the  District  Court,  until  Benham, 
the  administrator  de  bonis  non,  was  made  a 
party. 

'  In  this  view  of  the  subject  it  follows,  1.  That 
the  appeal  of  the  complainants  is  not  regularly 
before  this  court,  and  the  irregularity  cannot 
be  cured  here  unless  the  administrator  volun- 
tarily appears  to  it.  The  case  may,  however, 
upon  the  application  of  the  appellants,  be  re- 
manded to  the  District  Court  with  leave  to 
make  the  proper  parties. 

2.  The  execution  issued  on  the  decree  was 
unauthorized  and  void,  and  no  right  of  prop- 
erty will  pass  by  a  sale  under  it,  if  one  should 
be  made  by  the  marshal. 

3.  The  appeal  of  Benham,  the  administrator 
de  bonis  non,  is  also  irregular;  and  the  case  can- 
not be  brought  here  by  him  unless  he  is  first 
made  a  party  in  the  District  Court. 

But  he  may  be  made  a  party  there,  either  up- 
on bis  own  application  or  that  of  the  complain- 
ants, according  to  the  rules  and  practice  in 
chancery  proceedings.  And  when  this  has 
been  done,  the  administrator  may  take  an 
appeal;  and  upon  giving  bond  within  the  time 
prescribed  by  law,  all  proceedings  upon  the 
decree  will  be  stayed  in  the  District  Court,  un- 
til the  decision  of  this  court  shall  be  had  in  the 
premises.  And  if  he  fail  to  give  the  bond 
within  the  limited  period,  the  complainants 
will  then  be  entitled  to  process  from  the  Dis- 
trict Court,  in  order  to  enforce  it.  As  the  case 
287*]  *now  stands,  there  is  no  suit  here  upon 
which  this  court  can  found  any  process  to  set 
aside  the  execution  improperly  issued,  and  the 
petition  of  Benham,  the  administrator,  must  be 
dismissed. 

ORDER 

On  consideration  of  the  petition  of  Vincent 
M.  Benham,  filed  in  this  case,  and  of  the  argu- 
ments of  counsel  thereupon  had,  it  is  now  here 
ordered  by  this  court  that  the  said  petition  be, 
and  the  same  is  hereby  dismissed. 

S.  C.  Aff'd-2  How.,  396. 

Clted-6  How.,  »1 ;  3  Wood.  &  M.,  517. 
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WILLIAM  J.  MINOR  et  al..  Plaintiffs  in 
Brror, 
♦    e. 
8HUBAL*  TILLOT80N. 

Practice — questions  to  be  decided  upon  final  hear- 
ing of  cause,  not  to  be  considered  on  argument 
of  special  motion. 

Whether  or  not  a  record  contains  a  bill  of  excep- 
tions or  statement  of  facts  by  the  court,  according 
to  the  practice  of  Louisiana,  by  which  any  ques- 
tion of  law  is  brought  up  for  revision  In  such  ■ 
form  as  to  enable  this  court  to  decide  upon  it ;  and 
whether  or  not  there  is  a  mass  of  various  and  con- 
flicting testimony  in  relation  to  facta,  upon  which 
no  Jurisdiction  can  be  exercised  upon  a  writ  of 
error;  are  questions  to  be  decided  only  upon  the 
final  hearing-  of  the  cause. 

The  court  will  not  go  Into  this  inquiry  upon  a 
motion  to  dismiss  the  writ  of  error,  before  the 
cause  is  taken  up  for  argument. 

MR.  WEBSTER,  of  counsel  for  the  defend 
ant,  moved  to  dismiss  the  writ  of  error  In 
this  case,  for  the  following  reasons: 

1.  Because  this  court  has  no  jurisdiction  on 
writs  of  error  of  any  question  apparent  in  this 
record. 

2.  Because  .the  .record  does  not  show  any 
question  of  law  to  have  beeu  decided  in  the 
court  below,  which  this  court  can  revise. 

3.  Because  there  is  no  question  of  law  stated 
on  the  record  by  bill  of  exception;  nor  any 
special  verdict,  or  agreed  state  of  facts,  or  any 
unquestioned  evidence  of  facts,  on  which  any 
question  of  law  can  arise. 

4.  Because  it  does  not  appear  whether  any, 
or,  if  any.  what  matter  of  fow  was  in  dispute 
between  the  parties.  • 

The  action  was  brought  to  recover  certain 
tracts  of  land.  Two  trials  had  been  had,  the 
verdict  rendered  on  the  first  had  been  set  aside 
by  the  court,  and  the  judgment  rendered  on 
the  second  verdict  reversed  by  this  court. 

•Another  jury  was  impaneled  to  try  f*288 
the  cause,  June  11,  1839;  and  after  the  trial 
had  proceeded  for  some  time,  the  parties  agreed 
that  the  whole  case  should  be  submitted  to  the 
court,  on  the  facts  and  the  law,  and  that  the 
judge  should  state  the  facts  as  he  should  find 
them;  that  such  statement  might  be  regarded 
as  a  special  verdict. 

On  the  10th  April,  1840,  the  court  rendered 
a  general  judgment  for  the  defendant,  without 
making  any  statement  of  facts  whatever.  And 
thereupon,  the  next  day,  April  11,  1840,  the 
parties  agreed  that  all  documents,  plans,  depo- 
sitions, evidence,  and  exhibits,  read  in  the 
cause,  should  be  taken  for  a  statement  of  facts 
in  the  case.  The  whole  mass,  therefore,  of 
various  and  conflicting  evidence,  mixed  up1 
with  questions  of  law,  if  there  be  such  ques- 
tions, is  submitted  to  the  decision  of  the  judges 
of  this  court.  This  is  a  form  of  exercising  is* 
appellate  jurisdiction  on  writs  of  error  which  iti 
is  not  supposed  to  be  competent  to  this  court  lor 
adopt.  (2  Wheat., 303;  3  Peters,  410;  16  Peters,, 
169.) 

Mr.  Walker  opposed  the  motion,  and  co: 
tended  that  there  were  three  questions  of  la 
in  the  case,  and  that  the  statement  of  the  judL 
was  adopted,  by  agreement,  as  a  special  verdic 

Mr.  Chief  Justice  Tanet  delivered  the  opi< 
ion  of  the  court: 
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Thin  »  a  writ  of  error  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana. 

A  motion  has  been  made  to  dismiss  the  writ, 
upon  the  ground  that  the  record  contains  no 
till  of  exception,  nor  statement  of  facts  by  the 
court,  according  to  the  practice  in  Louisiana, 
by  which  any  question  of  law  is  brought  up 
for  revision  in  such  a  form  as  to  enable  this 
court  to  decide  upon  it;  and  that  there  is  a 
ms  of  various  and  conflicting  testimony  in 
relation  to  facts,  upon  which  no  jurisdiction 
en  be  exercised  upon  a  writ  of  error. 

Assuming  this  statement  to  be  correct,  it 
does  not  follow  that  advantage  can  be  taken  of 
U  upon  a  motion  to  dismiss.  The  record  shows 
tost  a  judgment  was  rendered  in  the'  Circuit 
Court,  over  which  this  court  undoubtedly  have 
jurisdiction  upon  a  writ  of  error.  The  plaintiffs 
allege  that  there  is  error  in  law  in  this  judg- 
ment and  have  brought  it  here  for  the  revision 
of  this  court.  And  upon  the  argument  of  the 
389*]  case  it  will  be  incumbent  upon  *them 
to  show  that  the  record  presents,  in  some  form 
or  other,  a  statement  of  facts  upon  which  a 
question  of  taw  arose  in  the  Circuit  Court,  and 
which  was  there  erroneously  decided.  And  if 
be  fails  to  do  this,  the  judgment  must  be  af- 
firmed. But  he  is  entitled  to  be  heard,  in  order 
that  he  may  show,  if  he  can,  that  the  error  of 
which  he  complains  appears  in  the  record ;  and 
whether  it  does  so  appear  or  not,  is  a  matter 
which  cannot  be  inquired  into  in  the  form  in 
which  the  case  is  now  brought  before  us. 

The  motion  mutt  therefore  be  dismissed. 

ORDER. 

On  consideration  of  the  motion  made  in  this 
cause  on  a  prior  day  of  the  present  term  of  this 
court,  to  wit,  on  Saturday,  the  18th  ult.,  by 
Mr.  Webtter.  to  dismiss  this  writ  of  error  for 
the  want  of  jurisdiction,  and  of  the  argu- 
ments of  counsel  thereupon  had,  as  well  in 
support  of  as  against  the  said  motion,  it  is 
thereupon  now  here  considered  and  ordered  by 
this  court,  that  the  said  motion  be,  and  the  same 
it  hereby  dismissed. 

S.  0. 1  How.,  393. 

Cited  -SO  How.,  441:  t  Black.. 484;  3Wall.,105;  10 
Walt,  SO ;  11  Wail.,  877  ;  US  Wall.,  141 ;  1  Otto,  131 ; 
;OUo,8S4. 


JAMES  TODD)  Appellant, 

v. 

OTI8  DANIELL,  Defendant. 

AN  agreement  in  writing  between  the  counsel, 
aa  well  for  the  appellant  as  for  the  appellee, 
last  the  decree  of  the  Circuit  Court  in  this  case 
rial]  be  affirmed  with  legal  damages  and  costs  for 
the  said  Daniel,  having  been  filed;  it  is  thereupon 
eonkiuered  and  decreed  by  this  court,  that  th« 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs 
sad  damages,  at  the  rate  of  6  per  centum  per 
annum;  and  also  that  the  said  appellee  recover 
oftheaid  appellant,  the  further  sum  of  $123  for 
the  com  of  the  transcript  of  the  record  in  the 
Cbcuit  Court  according  to  the  said  agreement. 
Howard  l. 


•JAMES    WILLIAMS,  Plaintiff  in  [*290 
Error, 

T  , 

TIIE  UNITED  STATES,  Defendant*  in  Error. 

Ministerial  duties  of  President — direction*  for  ad- 
vance of  public  money*  not  required  to  be  per- 
sonal— evidence  of  autlwruation — docket*  and 
records  of  court  evidence  in  suit  against  mar- 
sh-aFs  sureties. 

The  Act  of  Confrress  passed  January  31st,  1823, 
prohibiting-  the  advance  of  public  money  la  any 
case  whatsoever  to  the  disbursing  officers  of  gov- 
ernment, except  under  the  special  direction  of  the 
President,  does  not  require  the  personal  and  minis- 
terial performance  of  this  duty,  to  be  exercised  in 
every  instance  by  the  President  under  his  own 
hand. 

Such  a  practice.  If  it  were  possible,  would  absorb 
the  duties  of  the  various  departments  of  the  g o  v- 
ernment  In  the  personal  action  of  the  one  chief 
executive  officer,  and  be  fraught  with  mischief  to 
the  public  service. 

The  President's  duty,  in  general,  requires  Ills 
superintendence  of  the  administration,  yet  he  can- 
not be  required  to  become  the  administrative  offi- 
cer of  every  department  and  bureau,  or  to  perform 
in  person  the  numerous  details  incident  to  services 
which,  nevertheless,  he  is,  in  a  correct  sense,  by  the 
Constitution  and  laws  required  and  expected  to 
perform. 

It  Is  legal  evidence  that  the  President  specially 
authorized  and  directed,  in  writing,  the  Secretary 
of  the  Treasury  to  make  such  advances,  and  that 
such  paper  was  destroyed,  when  the  treasury  build- 
ing was  burned.  It  issufflcientif  the  witness  states 
his  belief  that  It  was  so  destroyed.  The  case  in  9 
Wheat.,  486,  examined  and  confirmed. 

The  dockets  and  records  of  a  court,  showing  that 
money  bad  been  received  by  the  marshal  or  his 
depuues,  under  executions,  are  good  evidence  in  u 
suit  against  his  securities.  The  acts  of  the  oourt 
must,  in  the  first  instance,  be  presumed  to  be  regu- 
lar, and  in  conformity  with  settled  usage ;  and  arc 
conclusive  until  reversed  by  a  competent  authority. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the 
County  of  Washington. 

The  facts  were  these: 

On  the  4th  of  February,  1831,  Henry  Asht on 
was  appointed  marshal  of  the  District  of  Colum- 
bia, and  on  the  7th  executed  a  bond  for  the 
faithful  performance  of  the  duties,  by  himself 
and  his  deputies.  There  were  several  securi- 
ties, among  whom  was  James  Williams,  the 
plaintiff  in  error.  He  remained  in  office  until 
the  28th  of  February,  1834.   ' 

In  June.  1835,  the  United  States  brought  suit 
upon  the  bond,  to  which  there  was  a  plea  of 
performance.  The  replication  assigned  five 
breaches.  1.  That  he  bad  neglected  to  return 
executions  issued  for  fines  ana  costs.  2.  That 
bo  had  discharged  persons  committed  to  his 
custody  under  execution.  3.  That  he  had  not 
accounted  for  fines  paid.  4.  That  he  had  not 
accounted  *for  money  advanced  to  him  f*29 1 
by  the  Secretary  of  the  Treasury  under  the 
special  direction  of  the  President  of  the  United 
States;  and, 5.  That  he  had  discharged  persons 
from  prison  without  authority  of  law.  To  this 
replication  there  were  a  rejoinder  and  issues, 
and  in  1839  the  case  was  tried.  The  verdict  of 
the  jury  was  for  the  United  States.  The  two 
bills  of  exception  taken  at  the  trial  are  set  forth 
in  the  opinion  of  the  court,  and  need  not  be  re- 
peated. 

Mr.  Bradley  for  the  plaintiff  in  error. 

Mr.  Legari,  Attorney-General,  for  the  United 
States. 
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Mr  Bradley  made  the  following  points: 

1.  The  President  of  the  United  States  holds 
a  relation  toward  the  Secretary  of  the  Treasury 
different  from  that  which  he  holds  toward  the 
head  of  any  other  department. 

2.  No  money  can  be  drawn  from  the  treasury 
but  in  the  manner  and  upon  the  vouchers 
designated  by  law. 

3.  Where  a  special  discretion  is  given  by 
positive  law  to  the  President  to  direct  money 
appropriated  by  law  to  be  paid  out  of  the  treas- 
ury, must  be  exercised  by  him  alone,  and  can- 
not be  delegated. 

4.  Where  money  is  by  law  to  be  drawn  from 
the  treasury  by  a  special  authority,  different 
from  the  usual  manner,  thai  special  authority 
must  be  deposited  in  the  Treasury  Department, 
and  form  part  in  the  settlement  of  the  treasury 
account. 

5.  And:  The  treasury  transcript  is  not  evi- 
dence, per  se,  to  charge  a  surety  with  money  so 
paid  to  his  principal;  Dut  must  be  accompanied 
by  a  copy  of  the  voucher  on  which  such  pay- 
ment was  made. 

To  support  them,  he  argued  that  the  United 
States  were  bound  to  show  the  exercise  of  the 
special  power  vested  in  the  President.  The 
treasury  transcript  is  not  conclusive  evidence 
that  the  money  was  drawn  from  the  treasury 
legally.  (5  Peters,  292;  8  Peters,  875.)  Evi- 
dence of  the  contents  of  the  order  said  to  have 
been  given  by  the  President  could  not  be  re- 
ceived, as  there  was  no  proof  of  its  loss.  (2 
Stark.  Ev.,  350.  >  Court  say,  in  1  Peters.  596, 
that  proof  must  be  given  of  its  loss,  and  that  it 
was  searched  for.  If  the  money  was  not  placed 
with  the  marshal  according  to  law,  the  United 
States  cannot  recover. 
292*]    *As  to  the  second  exception: 

The  declarations  of  the  marshal  do  not  bind 
the  sureties;  not  evidence  unless  in  the  regular 
course  of  his  business,  and  he  had  nolhing  to 
do  with  the  docket.  If  an  indorsement  be 
made  on  the  writ,  it  is  his  official  act,  but  not 
otherwise.     (8  Bro.  &  Bing.,  182.) 

The  Act  of  Maryland,  February,  1777  (ch. 
18,  sec.  2),  provides  for  the  recovery  of  com- 
mon law  fines  by  fieri  facias  or  ea.  sa. ,  but  the 
Act  of  1797  (ch.  74),  directs  capiat  ad  satufa- 
ciendum  to  be  issued  for  all  fines.  Here  were 
fi.  fa.  for  common  law  fines,  which  proceeding 
was  contrary  to  law.  The  Act  of  1794  (ch.  54). 
provides  remedies  against  the  sheriff,  and,  of 
course,  the  marshal;  judgment  should  have 
been  entered  up  against  him.  No  action  on  the 
bond  until  a  judicial  sentence  of  default.  (18 
Johns.,  391.) 

Mr.  Legari,  for  the  United  States: 

If  the  President  could  not  delegate  this  power, 
he  could  do  little  else  but  look  at  marshal's  ac- 
counts. But  this  court  have  recognized  the  au- 
thority to  delegate.  (Wilcox  v.  Jackson,  18 
Peters;  10  Peters,  291:  1  Peters.  296.) 

As  to  the  evidence.  The  court  has  allowed 
reasonable  evidence  to  be  given.  (7  Peters,  99; 
12  Peters,  3.) 

As  to  the  Maryland  practice. 

The  general  rule  is,  that  an  admission  of  a 
deputy  does  not  bind  surety;  but  see  10  Barn. 
&  Cress.,  17,  317.  In  this  case  the  party  is  dead, 
and  it  is  his  declaration  against  his  own  interest. 
But  the  acts  of  parties,  part  of  the  res  gesta,  are 
binding.  (8  Wheat.,  826;  8  Wash.  C.  C.  R., 
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869.)  The  confession  of  an  under  sheriff  evi- 
dence against  the  sheriff.  {I  Lord  Raym., 
190.)  At  common  law.  ft.  fa.  could  issue  for 
fines.  (3  Coke,  12  b;  2  Just.,  19.)  The  act  of 
Maryland  was  merely  directory.  Inventory  of 
sheriff  evidence  between  other  parties.  (Butl- 
er's N.  P..  249;  2  Campb.,  879.) 

Mr.  Bradley,  in  conclusion : 

The  Act  of  1809  (ch.  199)  gives  the  President 
power  to  transfer  appropriations;  but  no  one 
supposes  he  can  delegate  this  power  to  the  sec- 
retary. In  Kendall's  case  (12  Petere),the  court 
draw  a  'distinction  between  general  [*2i)3 
and  special  powers.  General  rnle  is,  that  dis- 
cretionary powers  cannot  be  delegated. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  cause  comes  up  on  a  writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Columbia. 

The  defendants  in  error  instituted  an  action 
of  debt  in  the  Circuit  Court  against  the  plaint- 
iff in  error,  as  surety  for  Henry  Ashton,  de- 
ceased, late  marshal  of  the  District  of  Colum- 
bia, in  a  bond  executed  by  Ashton,  conditioned 
for  the  faithful  performance  of  the  duties  of 
his  office.  On  oyer  of  the  bond,  the  defendant 
pleaded  generally  conditions  performed  by  the 
marshal  audhis  deputies;  after  this  plea  various 
breaches  of  the  condition  of  the  bond  were 
specially  assigned,  charging  the  late  marshal 
with  falling  to  account  for  moneys  advanced  to 
him  by  the  Secretary  of  the  Treasury,  under 
special  direction  of  the  President  of  the  United 
States;  with  not  having  accounted  for  and  paid 
over  moneys  received  hy  him  and  his  deputies 
on  executions,  and  with  having  failed  to  collect 
under  executions  which  came  to  his  hands, 
moneys  that  he  ought  to  have  collected  from 
persons  who  were  solvent.  Issues  were  taken 
to  the  country  upon  the  several  breaches  thus 
assigned,  and  the  jury  impaneled  to  try  those 
issues,  returned  as  (heir  verdict,  in  substance, 
that  the  said  Henry  Ashton,  bv  himself  and  his 
deputies,  did  not  well  and  faithfully  perform 
and  fulfil  all  the  duties  of  his  office  of  marshal 
of  the  district,  in  pursuance  of  the  acts  of  Con- 
gress in  such  cases  made  and  provided ;  and 
they  found  the  sum  of  $8,279.25,  with  interest 
thereon  from  the  24th  day  of  November,  1836,  to 
be  really  and  justly  due  to  the  United  States  on 
the  marshal's  bond.  Upon  this  verdict  the 
court  gave  a  judgment  for  $20,000,  the  penalty 
of  the  bond, but  to  be  discharged  by  the  amount 
assessed  by  the  jury,  together  with  the  costs  of 
suit. 

At  the  trial,  and  before  the  jurors  withdrew 
from  the  bar,  the  defendant  below  tendered 
two  bills  of  exceptions  to  the  ruling  of  the 
court  in  the  cause,  which  bills  of  exceptions  are 
as  follow : 

Defendant's  first  bill  of  exceptions:  On  the 
trial  of  this  case,  the  plaintiff's,  to  support 
the  issues  joined,  on  their  part,  offered  to  give 
in  evidence  the  accounts  settled  between  the 
United  Stales  *and  Henry  Ashton,  late  [*204 
marshal  of  the  District  of  Columbia,  upon 
whose  official  bond  this  action  is  brought 
against  the  defendant,  as  one  of  the  sureties 
therein  named.  By  these  accounts  it  appears 
that  a  balance  appears  due  from  the  said  Ash- 
ton to  the  United  States  of  $0,455.16.    That 
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id  making  up  the  said  balance,  various  sums 
of  money  were,  from  time  to  time,  during  bis 
continuance  in  office,  advanced  and  paid  to 
him,  as  marshal  as  aforesaid,  out  of  the  Treas- 
ury of  the  United  States,  by  order  of  the  Sec- 
reury  of  the  Treasury,  before  the  said  Ashton, 
at  marshal,  had  rendered  accounts  or  vouch- 
ers, showing  that  he  had  himself  advanced 
ami  paid  the  same,  or  any  part  thereof,  to 
those  entitled  by  law  to  receive  the  same;  and 
whUe  balances  for  moneys  previously  advanced 
to  him  existed  on  the  books  of  the  department. 
and  before  it  had  been  shown  that  the  same 
lad  been  properly  applied  and  expended,  and 
when  the  said  sum  of  $6,455.16  was  not  in 
bet  due  from  the  United  States  for  any  serv- 
ices rendered  or  money  expended. 

And  the  plaintiffs  offered  in  evidence  the 
statements  of  Asbury  Dickins.  formerly  a  clerk 
in  the  Treasury  Department,  and  of  McClin- 
tock  Young,  now  chief  clerk  of  said  depart- 
ment; which,  reserving  all  objections  to  the 
competency  of  such  testimony,  it  was  agreed 
-fcould  be  received  as  if  said  parties  had  been 
sworn  in  the  case,  and  had  testified  in  accord- 
ance with  said  statements.  To  the  admissi- 
bility of  all  which  testimony  the  defendant 
objects,  but  the  court  overruled  the  objection, 
sad  the  defendant,  by  his  counsel,  excepts; 
sad  the  said  evidence  being  thus  admitted  to 
p>  to  the  jury,  the  counsel  for  the  plaintiffs 
prayed  the  court  to  instruct  the  jury,  that  upon 
this  evidence  the  plaintiff  was  entitled  to  re- 
oxer  the  said  sum  of  $6,445.16  against  the 
defendant;  and  the  court  overruling  the  ob- 
jection of  the  defendant  thereto,  gave  said  in- 
ttruction.  to  which  the  defendant  excepts;  and 
the  court,  in  pursuance  of  the  statute,  sign  and 
Ml  this  bill  of  exceptions  to  all  the  matters  so 
raled,  as  aforesaid,  this  11th  day  of  January, 
13*0,  W.  Crauch.  [l.  s." 

B.  Thrcston,  'l.  s. 

James  S.  Morsell.     [l.  b. 

Second  bill  of  exceptions:  In  the  further 
trial  of  this  cause,  ihe  plaintiffs  produced  the 
dockets  and  records  of  this  court,  showing 
that  in  a  number  of  cases  where  judgment  had 
396*]  been  entered  'against  defendants  for 
common  law  fines,  forfeitures  and  costs,  ad- 
judged against  the  said  defendants,  and  the 
said  defendants  had  paid  the  said  amounts,  so 
respectively  adjudged  against  them,  to  the 
oaishal,  and  entries  were  thereupon  made  by 
the  said  marshal  or  his  deputy,  on  the  dockets 
of  said  courts,  "money  made  and  ready," 
"money  paid,"  and  that  the  amounts  so  re- 
ceived by  said  marshal  amounted  to  the  sum 
of -. 

And  the  plaintiffs  further  proved  by  the 
dockets,  records,  &c.,  as  aforesaid,  that  certain 
ana  of  money  were  adjudged  by  the  court 
aforesaid,  against  certain  defendants,  for  com- 
mon law  fines,  forfeitures,  aud  costs,  upon 
which  writs  of  ea.  la.  were  Issued,  which  writs 
were  returned  by  the  marshal,  "satisfied  mar- 
shal," and  showed  that  the  said  sums  so  re 
eahed  by  said  Ashton  amounted  to . 

And  the  defendant  objected  to  the  said  sev- 
eral amounts  as  being  recoverable  in  this  action 
agabtst  the  said  defendant,  and  prayed  the 
coast  to  instruct  the  jury  that  he  was  not  liable 
therefor;  bat  the  court  refused  so  to  instruct 
the  jury,  and  instructed  them  that  the  defend- 
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ant  was  liable  for  the  amounts  so  received  by 
said  Ashton. 

To  which  refusal  the  defendant,  by  his  coun- 
sel, excepts,  and  prays  the  court  to  sign  and 
seal  this  bill  of  exceptions,  which  is  tone  ac- 
cordingly, this  11th  day  of  January,  1840. 
W.  Cranch.  (l.  8.1 

James  S.  Morsell.  [l.  s.] 

The  statements  of  Asbury  Dickins  and  Mc- 
Clintock  Young,  referred  to  in  the  first  bill  of 
exceptions,  are  in  the  following  words: 

Washington,  January  11,  1840. 

Dear  Sir:  In  compliance  with  your  re- 
quest, I  now  state,  as  1  mentioned  to  you  verb- 
ally, some  time  ago,  that  it  is  within  my 
recollection  that  soon  after  the  passing  of  the 
*'  Act  of  the  31st  of  January,  1823.  concerning 
the  disbursement  of  public  money."  the  Secre- 
tary of  the  Treasury  was  specially  authorized 
anil  directed  in  writing,  by  the  President  of 
the  United  States,  to  make  such  advances  of 
money,  from  time  to  time,  to  various  classes 
of  the  disbursing  officers  of  the  govern- 
ment, aud  among  others  to  the  marshals 
of  the  United  States,  as  should  be  found 
necessary,  to  the  faithful  and  prompt  dis- 
charge of  their  respective  duties,  and  to  the 
•fullillment  of  the  public  engagements.  [*290 
The  papers  containing  these  directions  of  the 
President  were,  as  I  believe,  destroyed  in  the 
late  burning  of  tlte  treasury  building. 

I  am,  dear  sir,  Rincerely  yours. 

Asbury  Dickins. 

To  Francis  8.  Key,  Bug.,  &c,  d-e.,  &e. 

Dear  Sir:  In  reply  to  your  inquiry,  I  have 

to  state,  that  all  advances  to  marshals  U.  S. 

are  mode  by  the  Secretary  of  the  Treasury, 

and  not  by  direction  of  the  accounting  officers. 

Yours  resp'y, 

11th  January,  1840.  AIcC.  Young. 

F.  8.  Keg,  E»q. 

The  questions  presented  for  consideration 
here  upon  the  aforegoing  bills  of  exceptions, 
and  the  proofs  to  which  they  refer  are  these : 

1.  Whether  the  sums  of  money  placed  in  the 
hands  of  the  late  marshal  by  the  Secretary  of 
the  Treasury,  and  forming  a  part  of  the  aggre- 
gate found  by  the  verdict  of  the  jury,  were  so 
advanced  in  conformity  with  the  law,  as  to 
create  a  liability  on  the  part  of  the  sureties  of 
the  marshal  for  their  proper  application  by 
that  officer;  and, 

2.  Whether  the  several  sums  admitted  to 
have  been  paid  to  the  marshal  upon  executions 
for  fines,  forfeitures,  and  costs  adjudged 
against  various  defendants,  and  as  to  a  part  of 
which  sums  the  marshal  or  his  deputy  had 
made  upon  "the  dockets  of  the  court."  the 
following  entries,  "money  made  and  ready" 
and  "money  paid;"  and  as  to  other  portions 
of  which  levied  on  executions  for  fines  and 
forfeitures,  the  marshal  had  made  on  the  exe- 
cutions themselves  this  entry,  "satisfied  mar- 
shal," were  so  proved  to  have  been  received  by 
the  marshal  in  virtue  of  his  office,  as  to  render 
his  sureties  responsible  for  these  hitter  sums. 

Under  the  first  of  these  inquiries,  it  is  con- 
tended for  the  plaintiff  in  error,  that  the  Act 
of  Congress  of  January  31,  1828,  expressly 
prohibits  the  advancing  of  public  money  in 
any  case  whatsoever,  except  under  the  special 
direction  of  the  President,  to  the  disbursing 
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officers  of  the  government,  for  the  faithful  and 
prompt  discharge  of  their  public  duties,  and 
to  the  fulfillment  of  the  public  faith :  and  it  is 
insisted  upon  as  the  correct  interpretation  of 
this  statute,  that  the  power  thereby  vested  to 
297*]  make  advances  for  the  "public  service, 
is  not  one  appertaining  to  the  office  of  Presi- 
dent, but  is  an  authority  strictly  personal  and 
ministerial,  to  be  exercised  in  every  instance 
only  by  the  individual  himself,  by  his  own 
hand,  and  never  in  any  respect  to  be  delegated. 
Such  an  interpretation  of  the  law  this  court 
can  by .  no  means  admit.  While  it  has  been 
doubtless  the  object  of  Congress  to  secure 
economy  and  regularity  in  public  disburse- 
ments, and  for  that  end  to  limit,  as  far  as  was 
proper,  the  discretion  of  subordinate  agents 
over  the  public  money,  it  never  can  be  reason- 
able to  ascribe  to  them  a  conduct  which  must 
defeat  every  beneficial  end  they  could  have  in 
view,  and  render  the  government  an  absolutely 
impracticable  machine.  The  President's  duty 
in  general  requires  his  superintendence  of  the 
administration;  yet  this  duty  cannot  require  of 
him  to  become  the  administrative  officer  of 
every  department  and  bureau,  or  to  perform  in 
person  the  numerous  details  incident  to  serv- 
ices which,  nevertheless,  he  is,  in  a  correct 
sense,  by  the  Constitution  and  laws  required 
and  expected  to  perform.  Thiscannot  be,  1st. 
Because,  if  it  were  practicable,  it  would  be  to 
absorb  the  duties  and  responsibilities  of  the 
various  departments  of  the  government  in  the 
personal  action  of  the  one  chief  executive  offi- 
cer. It  cannot  be,  for  the  stronger  reason, 
that  it  is  impracticable — nay,  impossible.  The 
position  here  assumed  may  be  illustrated  in 
the  single  example  of  a  marshal.  This  officer 
has  various  duties  to  perform,  which,  though 
well  understood,  yet  all  of  them,  as  to  duration 
and  extent,  contingent,  and  varying,  of  course, 
as  to  the  quantum  of  expense  attending  their 
performance.  He  is  to  summon  and  pay  grand 
and  petit  juries  and  witnesses;  to  provide  sta- 
tionery and  fuel  for  the  court;  guards  for  the 
transportation  and  safe  keeping  of  prisoners; 
to  pay  the  per  diem  allowed  to  clerks  and  at- 
torneys, and  other  incidental  charges.  If  the 
argument  for  the  plaintiff  in  error  be  correct,  it 
would  be  indispensable  either  that  the  Presi- 
dent should  ascertain  (and  that,  too, before  their 
performance,  or,  in  other  words,  their  exist- 
ence) these  indefinable  services,  and,  when  so 
ascertained,  that  he,  under  his  own  hand,  and 
none  other,  should  give  special  written  instruc- 
tions for  the  payment  of  each  one  of  them;  or 
that  the  marshal  should,  upon  credit,  or  from 
his  own  private  resources,  obtain  the  perform- 
ance of  these  services,  and  await  his  re-im- 
bursement  upon  accounts  to  be  subsequently 
298*]  allowed  and  certified  *by  the  court. 
Such  consequences,  so  fraught  with  mischief 
to  the  public  service,  utterly  forbid  the  con- 
struction of  the  law  contended  for  by  the 
plaintiff  in  error.  If  it  be  asked.  How,  then, 
shall  the  provisions  and  the  purposes  of  the 
statute  be  fulfilled?  the  answer  is  obvious,  and 
satisfies  at  once  the  meaning  of  the  law  and 
the  public  exigencies.  Average  estimates  may 
be  formed  of  the  expenses  incident  to  the 
courts,  and  instructions  may  be  given  by  the 
President  to  the  Secretary  of  the  Treasury  to 
make  advances  from  time  to  time,  either  upon 
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the.  basis  of  those  estimates,  or  upon  state- 
ments or  requisitions  made  by  the  marshals 
themselves,  showing  the  necessity  of  advances 
to  meet  the  public  service.  And  this  plain 
and  only  feasible  mode  of  complying  with  the 
law  appears  to  have  been  adopted  and  to  have 
become  the  settled  usage  of  the  government,  as 
is  shown  by  the  testimony  of  Asbury  Dickins, 
admitted  by  the  parties  to  be  received  as  if 
taken  upon  oath.  It  is  insisted,  however,  that 
if  this  interpretation  of  the  statute  be  the  true 
one,  still  a  compliance  with  its  requirements 
has  not  been  shown;  that  neither  is  an  order 
from  the  President  to  the  Secretary  of  the 
Treasury  nor  the  copy  of  such  an  order  pro- 
duced; nor  is  the  absence  of  both  or  either  of 
these  so  accounted  for  as  to  authorize  the  ad- 
mission of  inferior  evidence  to  supply  their 
place.  How  stands  this  objection?  Dickins, 
formerly  a  clerk  in  the  Treasury  Department, 
states  it  to  be  a  fact  "  within  his  recollection, 
that  soon  after  the  passing  of  the  Act  of  Janu- 
ary 81,  1838,  concerning  the  disbursement  of 
the  public  money,  the  Secretary  of  the  Treas- 
ury was  specially  authorized  and  directed  in 
writing,  by  the  President  of  the  United  States, 
to  make  such  advances  of  money,  from  time 
to  time,  to  various  classes  of  disbursing  officers 
of  the  government,  and  among  others  to  the 
marshals,  as  should  be  found  necessary  to  the 
faithful  and  prompt  discharge  of  their  respect- 
ive duties,  and  to  the  fulfillment  of  the  public 
engagements.  The  papers  containing  these 
directions  of  the  President  were,  as  he  believes, 
destroyed  in  the  late  burning  of  the  treasury 
building."  The  general  principle  as  to  the 
admissibility  of  secondary  evidence  is  familiar 
to  all.  and  will  receive  no  comment  from  the 
court;  but  we  will  simply  inquire  whether  the 
facts  here  shown  do  not  present  a  case  falling 
within  the  operation  of  that  principle.  What 
does  Dickins  prove?  1st.  The  existence  of  the 
special  written  instruction  *from  the  [*299 
President,  made  expressly  to  carry  into  effect 
the  law  of  1838,  and  forming  the  established 
rule  and  usage  of  the  department;  3d.  The 
conflagration  of  the  Treasury  Department,  the 
legal  and  proper  depository  for  this  instruc 
tion;  and,  3d.  The  belief  of  the  witness,  then 
a  clerk  in  the  department,  and,  by  conse- 
quence, to  a  great  extent  cognizant  of  its  ar- 
rangement and  condition,  that  the  document 
was  destroyed  in  that  conflagration.  Authori- 
ties need  not  be  multiplied  to  show  that  the 
case  before  us  is  completely  within  the  rule 
respecting  secondary  evidence;  a  single  decis- 
ion of  this  court  will  be  cited,  as  placing  that 
matter  wholly  beyond  controversy.  In  Rigs* 
v.  Tayloe  (9  Wheat.,  486),  the  court,  after  lay- 
ing down  the  general  rule,  proceeds  thus:  ••It 
is  contended  that  the  affidavit  is  defective;  not 
being  sufficiently  certain  and  positive  as  to  the 
loss  of  the  particular  writing.  The  affiant 
only  states  his  impression  that  he  tore  it  up; 
and  if  he  did  not  tear  it  up,  it  has  become  lost 
or  mislaid ;  that  this  is  in  the  alternative,  and 
not  certain  and  positive.  We  do  not  concur 
in  this  reasoning.  An  impression  is  an  image 
fixed  in  the  mind;  it  is  belief;  and  believing 
the  paper  in  question  was  destroyed  has  been 
deemed  sufficient  to  let  in  the  secondary  evi- 
dence." The  testimony  of  Dickins  appears  to 
this  court  much  more  direct  upon  the  point 
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than  that  admitted  In  the  case  of  Riggs  v. 
TagUte ;  we  consider  it  as  fully  justifying  oral 
proof  of  the  contents  of  tbe  instrument  to 
which  it  related,  and  as  establishing  the  char- 
acter and  import  of  that  instrument,  as  well  as 
the  usage  founded  thereupon;  and  upon  this 
fact  of  the  usage,  Dickins  is  corroborated  by 
the  testimony  of  Young,  the  chief  clerk  in  the 
Treasury  Department  at  the  time  of  the  trial. 
In  considering  the  second  exception  made  by 
the  defendant.lt  may  be  remarked  that  the 
grounds  of   the  exception  are  not  stated  with 
that  distinctness  and    precision  necessary  to 
clear  it  entirely  of  obscurity;  still  tbe  statement 
is  thought  to  contain  enough  to  guide  the  court 
to  a  correct  solution  of  the  question  involved. 
The  second  bill  of  exceptions  sets  forth  that 
the  plaintiffs  produced  the  dockets  and  records 
of  the  court,  showing  that  in  a  number  of  cases 
where  judgments  had  been  entered  against  de- 
fendants for  common  law  fines,  forfeitures,  and 
costs,  and   the  said  defendants  had  paid  the 
amounts  so  respectively  adjudged  against  them 
to  the  marshal,  and  entries  were  made  by  the 
300*1  said  'marshal  or  his  deputy,  on  the 
said    dockets,    "money    made    and    ready," 
'money  paid;"  and   that  the  amounts  so  re- 
ceived amounted.  &c.    And  again :   The  plaint- 
iffs farther  proved  by  tbe  dockets,  records,  &c. , 
that  certain  sums  of  money  were  adjudged  by 
the  court  against  certain  defendants  for  fines, 
forfeitures,  &c,  upon  which  judgments,  writs 
of  ca  ta.  were  issued,  which  writs  were  re- 
turned by  the  marshal,  "satisfied  marshal," 
and  showed  that  tbe  said  sums  amounted,  &c. 
In  the  evidence  set  forth  upon  the  face  of  these 
exceptions,  nothing  particular  is  disclosed  rela- 
tive to  the  modes  of  proceeding  on  executions, 
or  of  the  means  in  practice  by  the  court  for  re- 
cording and  preserving  the  evidence  of  such 
proceedings,  or  of  the  acts  and  returns  of  tbe 
officers  who  may  be  charged  with  the  manage- 
ment of  final  process;  of  course  nothing  is  ad- 
duced to  impeach  the  regularity  of  the  recep- 
tion by  the  court,  of  the  returns  and  entries 
made  by  tbe  marshal,  or  of  the  manner  of  plac- 
ing them  permanently  upon  the  archives  of  the 
court.    But  it  is  admitted  in  the  exception,  that 
all  these  things  are  apparent  on  the  records, 
viz.:    The  judgments  and  executions;  the  re- 
ceipt of  the  money  by  tbe  marshal,  and  his  ad- 
missions of  the  receipt  thereof,  both  by  him- 
■eff  and  his  deputies.    These  facts  are  conceded 
to  be  parts  of  the  records  of  the  court  to  which 
the  officer  properly  belonged,  and  before  which 
Ins  conduct  was  regularly  cognizable:   a  tri- 
bunal in  all  respects  competent  to  pass  upon 
Ob  acts;  competent  to  fashion  its  records,  and 
to  preserve  the  evidences  of  its  own  proceedings 
•ad  of  the  acts  of  its  officers.    The  acts  of  this 
court,  then,  must,  in  the  first  instance,  be  pre- 
sumed to  be  regular,  and  in  conformity  with 
■ettled  usage;   and  they  are  conclusive  until 
they  shall  be  reversed  by  a  competent  power, 
•sd  upon  a  case  properly  made.     Upon  b-rth 
the  instructions  given  and  excepted  to,  in  this 
came,  we  approve  the  opinion  of  the  Circuit 
Court,  and  therefore  affirm  the  same. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
HowabdL 


hoMen  in  and  for  the  County  of  Washington, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed. 

Aff'g  5  Crunch  C.  C,  619. 
Cited-2  Curt.,  622. 


•ANDREW  DUNCAN,  Plaintiff  in  [*301 

Error, 

v. 

ISAAC  DAR8T,  HENRY  DARST,  and 

JACOB  DARST,  Defendant*. 

One  in  custody  under  United  State*  writ  can- 
not be  discharged  under  State  law. 

A  person  In  custody  under  a  capias  ad  satisfacien- 
dum issued  under  the  authority  of  the  Circuit 
Court  of  the  United  States,  cannot  legally  be  dis- 
charged from  imprisonment  by  a  State  officer,  act- 
ing- under  a  State  insolvent  law. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

The  facts  in  the  case  were  not  disputed,  and 
were  as  follows: 

Isaac  Darst,  Henry  Darst,  and  Jacob  Darst, 
citizens  of  the  State  of  Ohio,  recovered  a  judg- 
ment in  the  Circuit  Court  of  Pennsylvania, 
against  one  Jacob  Roth,  who  was  arrested  on  a 
capias  ad  satisfaciendum,  and  handed  over  for 
safe  keeping  to  Andrew  Duncan,  sheriff  of  the 
County  of  York.'  This  was  on  the  6th  of  De- 
cember, 1832.  On  the  next  day,  Roth  applied 
to  George  Barnitz,  an  associate  judge  of  the 
Court  of  Common  Pleas  for  the  County  of 
York,  for  the  benefit  of  an  Act  of  the  Legisla- 
ture of  Pennsylvania,  passed  on  the  28th  of 
March.  1820,  entitled,  "A  supplement  to  the 
act  entitle  A  supplement  to  the  act  entitled  An 
Act  for  the  relief  of  insolvent  debtors,  passed 
the  twenty- ninth  of  January,  one  thousand 
eight  hundred  and  twenty." 

The  first  section  of  the  act  referred  to  is  as 
follows: 

"That  if  any  debtor  shall  hereafter  be  ar- 
rested or  held  in  execution,  on  a  bailpiece,  in  a 
civil  suit,  and  who  shall  have  resided  six  months 
in  this  Commonwealth  previously  thereto,  he 
may  apply,  when  arrested  on  execution,  to  the 
president  or  any  associate  judge  of  the  Court 
of  Common  Pleas  of  the  county  in  which  he  is 
»o  arrested,  or  when  held  on  a  bailpiece,  may 
apply  to  the  president  or  associate  judge  of  tne 
said  court,  in  the  county  in  which  the  suit  was 
instituted,  and  give  bond  to  the  plaintiff  or 
plaintiffs,  at  whose  suit  he  is  so  arrested  and 
held,  with  such  security  as  shall  be  required 
and  approved  of  by  the  said  judge:  the  condi- 
tion of  which  bond  shall  be,  that  the  said  debtor 
shall  be  and  appear  at  the  next  Court  of  Com- 
mon Pleas  for  said  county,  and  there  take  the 
benefit  of  the  insolvent  laws  of  this  Common- 
wealth, and  to  surrender  himself  to  the  jail  of 
the  said  county,  if  he  fail  to  comply  with  all 
things  required  by  law  to  "entitle  him  [*30!2 
to  be  discharged,  and  generally  to  abide  all  or- 
ders of  the  said  court:  whereupon  the  said 
judge  shall  give  an  order  to  the  sheriff,  consta- 
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ble.  or  other  person,  having  such  debtor  in-cus- 
tody, to  forthwith  discharge  him  upon  his  pay- 
ing the  jail  fees,  if  any  be  due." 

It  was  admitted  that  this  act  was  in  force  on  the 
7th  of  December,  1832,  and  for  a  long  time  after- 
wards; that  Roth  had  resided  in  the  Common- 
wealth of  Pennsylvania  for  six  months  previ- 
ously to  bis  application,  and  that  he  complied, 
in  all  respects,  with  the  provisions  of  the  above 
section.  The  judge  gave  an  order  to  the  sher- 
iff having  Roth  in  custody,  to  forthwith  dis- 
charge him  upon  his  paying  the  jail  fees,  and 
he  was  thereupon  discharged. 

Darst  brought  an  action  against  Duncan  for 
an  escape,  who  pleaded  specially  the  above 
matters  in  his  defense.  The  plaintiff  demur- 
red to  the  plea,  and  the  demurrer  was  sustained 
in  the  Circuit  Court;  and,  upon  the  validity  of 
this  demurrer,  the  case  was  brought  up  to  this 
court. 

The  statute  of  Pennsylvania,  above  recited, 
required  the  party  who  desired  to  be  discharged 
from  imprisonment,  to  give  bond  that  he  would 
appear  at  the  next  Court  of  Common  Pleas,  and 
there  take  the  bencflt  of  the  insolvent  laws  of 
the  Commonwealth.  Upon  a  reference  to  the 
acts  then  existing,  it  will  l>e  found  that  the 
privileges  conferred  upon  the  debtor  and  the 
duties  required  of  him,  by  the  insolvent  laws, 
are  the  following:  lie  was  to  be  declared  free 
from  imprisonment,  not  only  upon  that  suit, 
but  from  subsequent  arrests,  on  his  giving  a 
warrant  to  appear  in  court:  and  although  the 
properly  which  he  might  subsequently  acquire 
was  subject  to  execution,  vet  the  court,  was  at 
liberty  to  exempt  it,  provided  two  thirds  of  his 
creditors  assented.  The  duties  required  of  the 
debtor  were,  that  he  should  hand  in  a  list  of 
his  property,  creditors,  debts,  and  losses:  that 
he  should  not  be  guilty  of  collusion  or  false 
swearing;  that  he  should  not  conceal  or  con- 
vey away  his  property,  under  penalty  of  im- 
prisonment; and  that  he  should  be  liable  to 
punishment  at  hard  labor,  if  found  to  be  a 
fraudulent  debtor.  The  property  of  and  debts 
due  to  the  debtor  were  vested  in  trustees,  who 
were  to  convert  them  into  cash  and  divide  it 
among  the  creditors;  the  surplus;  if  any,  be- 
longing to  the  debtor. 

303*]  "This  is  the  process  through  which 
it  was  necessary  to  pass,  according  to  the  bond 
of  anyone  who  might  be  discharged  from  im- 
prisonment, as  Roth  was. 

Mr.  Bead  for  the  plaintiff  in  error. 

Mr.  Penrose  for  defendant. 

Mr.  Bead,  for  plaintiff,  took  the  following 
positions: 

1.  The  3d  section  of  the  Process  Act  of  the 
10th  May,  1828,  expressly  adopted  the  Act  of 
Assembly  of  Pennsylvania  of  the  28lh  March, 
1820,  and  particularly  the  first  section  thereof, 
as  a  part  of  the  proceedings  on  writs  of  execu- 
tion, issued  out  of  the  courts  of  the  United 
States,  sitting  within  the  State  of  Pennsylvania, 
and  the  discharge  therefor  of  the  said  Jacob 
Roth,  in  pursuance  thereof,  was  a  lawful  one. 
and  obligatory  both  upon  the  said  sheriff  of 
York  and  the  plaintiff  in  the  execution. 

2.  That  the  said  defendant,  a  State  officer,  in 
thus  obeying  the  legal  order  of  a  State  judge 
under  a  State  law,  adopted  by  the  express 
words  of  an  act  of  Congress,  was  not  guilty  of 
an  escape. 
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3.  That  under  the  circumstances  appearing 
on  the  record,  no  action  of  debt  for  an  escape 
would  lie  against  the  plaintiff  in  error. 

To  sustain  these  positions,  he  referred  to 
Wayman  v.  SouUiard  (10  Wheat,  1).  United 
States  Bank  v.  HaUtead  (10  Wheat.,  51).  Beer* 
v.  Haughton  (9  Peters,  329),  Boss  v.  Duval  (18 
Peters,  45),  Amis  v.  Smith  (16  Peters,  303): 
Branson  v.  Kimie,  decided  at  the  present  term. 

In  9  Peters,  362,  all  the  laws  regulating  State 
officers  were  adopted,  and  the  reason  is  found 
in  12  Wheat.,  283. 

In  1789,  the  United  States  applied  to  the 
Slates  for  the  use  of  their  jails  (1  Story.  70,  207); 
and  Pennsylvania  complied.  (2  Smith's  Laws 
of  Pa.,  518.1  [Mr..  Bead  referred  to  and  com- 
mented upon  the  several  acts  of  Congress  re- 
specting writs  and  processes,  and  traced  the 
history  of  laws  relaxing  imprisonment  for 
debt.] 

Mr.  Penrose,  for  defendants,  entered  into  a 
critical  examination  of  the  powers  of  the  federal 
government  and  States,  and  contended,  that 
whether  the  Act  of  Congress  of  1828  adopted 
State  insolvent  laws  or  not,  it  did  not  intend 
that  they  should  be  enforced  by  8tate  officers, 
to  the  exclusion  of  the  jurisdiction  of  the  United 
States  courts.  He  then  reviewed  the  cases 
cited  on  the  other  side,  and  maintained  that 
they  did  not  authorize  the  positions  assumed. 

•Mr.  Bead,  in  reply :  [*304 

The  argument  made  on  Die  other  side  takes 
the  same  ground  as  the  dissenting'  opinion  of 
Mr.  Justice  Thompson,  in  the  case  of  Ogden  v. 
Saunders.  But  the  court  did  not  so  think.  In 
1819,  Pennsylvania  passed  a  law  exempting 
females  from  imprisonment  for  debt, which  was 
not  enacted  by  Congress  until  1888.  In  the 
mean  time,  they  would  have  been  subject  to  this 
process  from  the  federal  court,  if  the  argument 
on  the  other  side  be  correct.  In  1828,  it  was 
declared  that  the  United  States  courts  should 
have  the  same  rules  as  State  courts.  Suppose 
a  man  imprisoned  under  process  from  both 
courts;  could  he  come  out,  under  the  Insolvent 
Law,  from  one  and  not  the  other?  If  so,  how 
have  they  both  the  same  rules? 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

It  appears  from  the  record  that  in  1824  Darst 
and  others  recovered,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  a  judgment  against  Jacob  Roth, 
for  the  sum  of  $5,405. 

In  November,  1832,  a  capiat  ad  satisfacien- 
dum was  sued  out  against  him,  returnable  to 
the  April  Term,  1838,  of  the  court.  On  the  6th 
of  December,  1832,  the  marshal  arrested  Roth, 
and  delivered  him  to  Duncan,  the  sheriff  and 
jailer  of  York  County,  for  safe  keeping  in  the 
jail  of  that  county,  until  discharged  by  due 
course  of  law.  On  the  7th  of  December,  Dun- 
can discharged  him  from  custody,  and  the 
present  suit  was  brought  for  an  escape. 

He  pleaded  iu  justification,  that  Roth  applied 
to  G.  B.,  an  associate  judge  of  the  Court  of 
Common  Picas  of  York  County,  gave  bond  and 
security  to  appear  at  the  next  Court  of  Common 
Pleas,  then  and  there  to  take  the  benefit  of  the 
insolvent  laws  of  Pennsylvania;  and.  to  sur- 
render himself  to  the  jail  of  the  county,  if  fee 
failed  to  comply  with  all  things  required  by 
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tow.  to  entitle  him  to  be  discharged,  &c.  To 
this  plea  there  was  a  demurrer,  and  judgment 
for  the  plaintiffs. 

To  the  regularity  of  the  writ  of  enpias  ad 
•Btufaaendum;  to  its  execution  on  the  body  of 
Roth :  or  to  his  delivery  to  Duncan  as  the  proper 
jailer  to  receive  him.  there  is  no  objection  made : 
the  case  tarns  exclusively  on  the  question, 
305*]  whether  by  giving  'bond  and  security 
U>  appear  in  the  Insolvent  Court,  the  sheriff 
was  authorized  to  release  Roth  from  imprison- 
ment. 

It  is  admitted  that  had  Roth  been  arrested  by 
>  rberiff  on  a  <*».  «»..  issued  from  a  State  court 
of  Pennsylvania,  a  discharge  would  have  been 
proper  on  bis  giving  the  bond:  and  it  is  con- 
tended tbe  same  consequence  followed  in  this 
esse,  because  the  acts  of  Congress  had  adopted 
the  modes  of  proceeding  on  final  process  gov- 
erning the  State  courts  and  officers. 

This  brings  up  the  question,  to  what  extent 
Congress  had  adopted  the  various  causes  of  dis- 
charge (in  1832).  provided  by  the  State  laws, 
for  the  release  of  debtors,  imprisoned  by  virtue 
of  writs  of  ea.  *a.  issued  by  courts  of  the  United 
States:  beyond  the  State  laws  adopted,  it  is  set- 
tled tbe  federal  courts  are  not  bound  to  con- 
form to  State  regulations.  What  State  laws 
apply,  and  regulate  the  modes  of  proceeding  in 
the  courts  of  the  United  States,  depends  on  a 
proper  understanding  of  the  acts  of  Congress, 
on  the  subject. 

The  first  in  order,  is  that  of  1789  (ch.  21,  sec. 
2);  which  declares,  the  forms  of  writs  and  exe- 
cutions, and  the  modes  of  process  in  suits  at 
common  law,  shall  be  the  same  in  each  State 
respectively  as  are  now  used,  or  allowed  in  the 
supreme  courts  of  the  same.  This  act  was  tem- 
porary, but  is  referred  to.  and  in  part  sanctioned, 
by  that  of  1702  (cb.  36,  sec.  2).  This  declares: 
That  the  forms  and  modes  of  proceeding,  in 
writs  at  common  law,  shall  be  the  same  as  are 
bow  used  in  the  courts  of  the  United  States  re- 
spectively, in  pursuance  of  the  Act  of  1789 
(ch.  21). 

By  tbe  first  section  of  the  Act  of  1828  (cb. 
*8l  the  then  processes  and  modes  of  proceed- 
ing of  the  highest  State  court  of  original  juris- 
diction are  prescribed  as  applicable  to"  the  courts 
of  the  United  States  in  the  States  respectively 
that  came  into  the  Union  after  1789. 

But  tbe  third  section  applies  to  the  old  and 
new  States  equally,  except  Louisiana;  and  de- 
clares: "That  writs  of  execution,  and  other 
final  process,  issued  on  judgments  and  decrees, 
and  the  proceedings  thereupon,  shall  be  the 
sane  in  each  State  respectively,  as  are  now  used 
m  tbe  courts  of  such  State."  Qivlng  the  courts 
power  to  alter  final  process  by  rules  so  far  only 
as  to  conform  to  any  State  law  subsequently 
pased,  on  the  subject.  No  rules  have  been 
adapted  in  Pennsylvania,  and  the  acts  of  Con- 
gas referred  to  therefore  govern  this  case. 
306*]  The  terms,  "  modes  of  process,"  in 
Ihe  Act  of  1789;  and,  "  proceedings  upon  exe- 
cations,  and  other  final  process."  In  the  Act 
of  1828.  have  the  same  meaning,  and  include 
afl  the  regulations  and  steps  incident  to  that 
protest,  from  its  commencement  to  its  termina- 
te as  prescribed  by  the  State  laws;  so  far  as 
they  can  be  made  to  apply  to  the  federal  courts : 
•sUus  court  held  in  Waymanv.  tioulhard  (10 
Wheat.,  27,  28),  and,  also,  in  Been  v.  Houghton 
Howard  1. 


(9  Peters),  United  State*  v.  Knight  (14  Peters), 
Amu  v.  Smith  (16  Peters.  312). 

Congress,  however,  did  not  intend  to  defeat 
the  execution  of  judgments  rendered  in  the 
courts  of  the  United  States;  but  meant  they 
should  have  full  effect  by  force  of  the  State 
laws  adopted :  and  therefore  all  State  laws  regu- 
lating proceedings,  affecting  insolvent  persons: 
or  that  are  addressed  to  State  courts,  or  magis- 
trates in  other  respects,  which  confer  peculiar 
powers  on  such  courts  and  magistrates,  do  not 
bind  the  federal  courts,  because  they  have  no 
power  to  execute  such  laws.  The  case  of  P<U- 
mer  v.  Allen  (7  Cranch.  563)  is  to  this  effect : 
Palmer  as  deputy-marshal  arrested  Allen  on  a 
capiat  ad  retpondendum,  in  the  District  of  Con- 
necticut and  imprisoned  him.  By  the  laws  of 
that  State,  this  could  not  be  done,  without  a 
millimun  from  a  magistrate.  This  court  held 
the  process  acts  did  not  adopt  the  law  of  Con- 
necticut, which  required  the  mittimus:  "That 
it  was  a  peculiar  municipal  regulation,  not 
having  any  immediate  relation  to  the  progress 
of  the  suit,  and  only  imposing  a  restraint  on  the 
State  officers :  but  altogether  inoperative  upon 
those  of  the  United  States."  Had  it  been  neces- 
sary to  ask  the  aid  of  the  magistrate,  to  execute 
the  process,  then  he  would  have  had  the  discre- 
tion to  refuse,  and  thereby  to  defeat  it. 

As  State  courts,  or  magistrates,  cannot  be 
compelled  to  aid  a  federal  court  in  the  exercise 
of  its  jurisdiction;  so  neither  can  they  be  per- 
mitted to  restrain  its  process  by  injunction,  or 
otherwise,  as  was  held  in  McKim  v.  Voorhies 
(7  Cranch).  It  follows,  that  a  State  law,  reg- 
ulating the  practice  of  State  courts, and  address- 
ed to  its  judges  and  magistrates;  but  which 
can  only  be  executed  by  them,  or  with  their 
aid,  is  a  peculiar  municipal  regulation;  not 
adopted  by  the  acts  of  Congress,  nor  applicable 
to  the  courts  of  the  United  States. 

The  case  of  Duncan  must  be  tested  by  these 
rules.  Roth  applied  *to  a  judge  of  the  [*307 
Common  Pleas,  and  gave  a  bond,  to  appear  at 
that  court,  at  its  next  term,  and  take  tbe  bene- 
fit of  the  insolvent  laws.  On  this  single  step 
being  taken,  the  jailer  discharged  him.  The 
proceeding  had  no  reference  to  the  process  by 
which  Roth  was  imprisoned;  but  to  a  new  pro- 
ceeding, proposed  to  be  instituted,  by  which 
all  his  property  should  be  equally  distributed 
among  all  bis  creditors;  and  his  person  be  ex- 
empted in  future  from  arrest  for  his  existing 
debts  when  discharged. 

As  all  the  creditors  of  Roth  had  the  right  to 
become  parties  to  the  proceeding  in  tbe  Insolv- 
ent Court,  no  matter  where  they  resided,  it  is 
manifest  the  Circuit  Court  of  the  United  States 
could  take  no  jurisdiction  of  the  parlies,  nor 
execute  the  Insolvent  Law,  had  an  application 
been  made  to  that  court  for  such  purpose.  It 
is  therefore  a  peculiar  law.  as  respects  the  court 
of  the  United  States:  is  strictly  municipal  in  its 
character;  and  as  it  could  only  be  executed  by 
the  State  courts,  no  action  under  it,  by  these 
courts,  could  affect  the  process  by  which  Roth 
was  imprisoned. 

This  opinion  is  in  conformity  to  the  decision 
of  the  Supreme  Court  of  Pennsylvania,  in  the 
case  of  Duncan  v.  Klinefelter  (5  Watts'  Rep., 
141).  That  was  an  action  on  the  case,  by  the 
present  plaintiff  in  error,  Duncan,  against  the 
jailer  his  deputy,  for  discharging  Roth;  where- 
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by,  Duncan  alleged  he  had  sustained  damage. 

It  is  insisted  the  foregoing  conclusion  is  in 
conflict  with  the  decision  of  this  court  in  the 
case  of  Beers  v.  Hanghton  (9  Peters) ;  and  which 
decision  is  confidently  relied  on  as  governing 
this  case.  In  that  case,  Beers  sued  Harris  in 
the  Circuit  Court  of  Ohio;  Haughton  became 
bail  for  Harris.  Judgment  was  recovered  in 
December,  1830;  a  en.  sa.  was  run  against  Har- 
ris, and  returned  not  found. 

In  February,  1832,  Harris  took  the  benefit  of 
the  Insolvent  Law  of  Ohio:  By  this  proceeding 
his  person  was  exempted  from  arrest  in  all 
cases,  for  debts  previously  contracted. 

In  December,  1832,  Beers  sued  Haughton  on 
the  bail-bond ;  who  pleaded  and  relied  on  the 
discharge  of  Harris. 

By  the  laws  of  Ohio,  the  bail  has  the  right 
to  surrender  the  principal  at  any  time  before 
he  is  thus  sued,  and  served  with  the  process. 

Haughton  undertook  that  Harris  should  sur- 
render his  person,  if  he  failed  to  pay  the  debt. 
To  enforce  this  condition,  the  ea.  sa.  issued. 
The  bail  had  the  right  to  arrest  the  principal, 
308*]  and  deliver  *him  to  the  marshal,  who 
could  imprison  the  debtor  as  if  arrested  by  the 
ca.  sa.  Not  being  subject  to  imprisonment 
after  the  discharge  under  the  insolvent  law, 
the  marshal  could  not  receive  the  prisoner;  nor 
could  he  have  lawfully  arrested  him.  It  fol- 
lowed, the  bail  was  equally  inhibited;  and  of 
course  discharged  from  performance,  by  the 
act  of  the  law:  just  as  certainly  as  he  would 
have  been  discharged  by  the  act  of  God.  had 
Harris  died,  at  the  time  he  was  released  imder 
the  Insolvent  Act.  This  is  the  doctrine  settled 
in  Beers  v.  Haughton. 

Had  Roth  been  discharged  in  the  Insolvent 
Court,  by  its  judgment,  from  future  imprison- 
ment, before  the  ca.  sa.  was  executed  by  the 
marshal;  then  a  case  would  have  arisen,  to 
which  the  principle  declared  in  that  of  Beers  v. 
Haughton  would  apply;  as  the  State  of  Penn- 
sylvania had  the  undoubted  right  to  exempt 
persons  thus  discharged  from  imprisonment  for 
debt ;  so  she  might  exempt  all  persons  what- 
ever. But  it  does  not  follow  that  one  not  except- 
ed from  the  operation  of  the  general  law,  who 
had  been  properly  arrested,  and  imprisoned  by 
the  process  of  a  federal  court,  could  be  dis- 
charged by  a  State  judge.  The  general  rule  is 
(10  Co.,  76,  b,  same  cases  cited  in  note,  5  Watts' 
R,  144;  and  nothing  is  better  settled)  that  an 
officer  is  not  justified  in  obeying  the  order  of  a 
judge,  or  court,  having  no  jurisdiction  in  the 
matter;  and  this  rule  applies  in  an  especial 
manner,  as  between  the  State  and  federal 
courts;  where  it  never  has  been  supposed  that 
the  judges  of  the  one  could  control  the  process 
of  the  other.  If  it  was  otherwise,  and  writs  of 
injunction,  of  supersedeas,  and  orders  to  dis- 
charge defendants  from  imprisonment,  could 
be  granted  by  State  courts,  or  judges,  to  render 
ineffectual  process  issued  from  the  courts  of  the 
United  States,  the  jurisdiction  of  the  latter 
might  be,  and  probably  would  be,  overthrown 
in  parts  of  the  Union;' as  it  would  be  the  exer- 
cise of  the  power  of  prohibition;  and  might 
be  extended  to  defeat  the  fruits  of  all  judg- 
ments rendered  by  federal  courts,  at  the  discre- 
tion of  State  courts  and  judges.  A  conflict  of 
jurisdiction,  fraught  with  more  dangerous  con- 
sequences, could  not  well  be  supposed;  and  to 
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concede  the  validity  of  the  discharge  of  Roth, 
would  involve  such  a  consequence,  however 
innocently  meant  by  the  State  judge;  of  whose 
integrity  of  intention,  we  have  no  doubt. 

If,  during  Roth's  confinement  in  prison,  he 
bad  been  declared  "insolvent  by  .the  [*3O0 
Court  of  Common  Pleas  of  York  County;  then 
it  might  have  been  a  question  properly  made 
before  the  Circuit  Court  of  the  United  States, 
whether  he  should  be  discharged  from  impris- 
onment. But  as  such  a  motion  would  have 
called  into  exercise  the  legal  discretion  of  the 
court  upon  a  mixed  question  of  law  and  fact, 
it  can  be  affirmed  with  something  like  safety 
that  the  merely  giving  a  bond  to  appear  before 
the  Insolvent  Court,  would  not  have  been  suffi- 
cient to  authorize  his  release  from  imprison- 
ment. Be  this  as  it  may,  that  court  alone  had 
jurisdiction  to  act  in  the  matter. 

It  is  insisted  for  the  defendant  in  error,  that 
the  Act  of  Congress  of  1800 (ch.  4),  for  the  re- 
lief of  persons  imprisoned  for  debt,  is  the  only 
law  by  which  a  discharge  can  be  bad,  from  a 
ea.  sa. ,  awarded  by  a  court  of  the  United  States. 
We  do  not  think  so.  By  that  law,  the  district 
judges  are  authorized  by  themselves,  or  through 
commissioners  appointed  for  the  purpose,  to 
discharge  the  debtor;  he  must  show,  and  swear, 
that  he  is  not  worth  thirty  dollars,  and  give 
notice  to  the  execution  creditor  before  a  dis- 
charge can  be  ordered.  The  debtor  may  have, 
and  usually  has,  outstanding  claims  to  chases  in 
action,  and  interests  in  property  of  various 
kinds;  perhaps  contingent,  and  remote;  proba- 
bly of  little  value,  or  it  might  turn  out  they 
are  of  much  value ;  and  as  he  has  to  swear  that 
he  has  no  estate,  real  or  personal,  in  possession, 
reversion,  or  remainder,  to  the  amount  or  value 
of  thirty  dollars,  it  will  often  happen  the  oath 
cannot  be  taken  by  the  most  honest  and  con- 
scientious debtor.  The  consequence  is,  be 
must  remain  in  prison  until  the  humanity  of 
the  creditor  interposes;  and  as  he  usually  re- 
sides at  a  distance,  cases  of  the  greatest  hard- 
ship and  distress  may  occur,  if  the  State  laws 
afford  no  additional  remedy.  Whereas,  by  the 
laws  of  some  of  the  States,  he  may  give  bond 
and  security,  when  the  process  issues  from  a 
State  court  to  the  sheriff,  to  appear  at  the  re- 
turn term  of  the  writ,  and  give  in  a  schedule  of 
his  property;  the  title  and  possession  of  which 
are  conferred  on  the  sheriff  for  the  benefit  of 
the  execution  creditor;  and  the  proceeds  are 
applied  to  the  satisfaction  of  the  judgment;  and 
then  the  debtor  is  permitted  to  take  the  insolv- 
ent oath,  and  be  discharged. 

As  the  marshals  and  courts  of  the  United 
States  are  necessarily  governed  by  the  same 
rules  that  the  sheriffs  and  courts  of  the  respect- 
ive'States  are,  in  this  respect,  they  [*310 
must  proceed  in  the  same  manner. 

So  there  are  other  modes  of  discharge  pre- 
scribed by  the  State  laws,  that  can  be  executed 
just  as  conveniently  and  properly,  by  the  fed- 
eral courts  and  judges,  as  they  can  be  by  thp 
Stale  courts  or  judges,  in  cases  where  the  exe- 
cution issues  from  the  latter  courts.  State  laws 
of  this  description  have  been  adopted  by  the 
acts  of  Congress,  as  incident  to  the  remedy ; 
they  are  cumulative,  and  in  addition  to  the  Act 
of  Congress  of  1800.  both  being  in  Jorce. 

As  we  have  adopted  in  effect  the  same  con- 
struction, where  property  had  been  levied  on, 
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in  Ami*  v.  Smith  (16  Peters,  312),  it  would  be 
harsh  to  bold  otherwise,  in  restraint  of  personal 
iibrrty. 

In  that  case,  a  forthcoming  bond,  for  proper- 
ty levied  on,  bad  been  taken  by  the  marshal, 
iad  the  property  been  released  according  to  the 
law*  of  Mississippi :  the  statute  of  that  State, 
satborizing  such  a  bond  and  the  release  of  the 
property.  This  mode  of  proceeding  was  held 
fc>  be  incident  to  tbe  process  of  execution,  be- 
nase  it  had  been  adopted  by  the  Act  of  Con- 
ijtm  of  1828;  previously,  no  delivery  bond 
ooold  have  been  taken, nor  the  property  released 
to  the  marshal. 

If  bond  and  security  could  be  taken  for  the 
Mrrery  of  property  seized,  the  same  could  not 
bt  refused,  for  the  appearance  at  court  of  the 
Wendant,  conditioned  that  he  give  in  a  sched- 
ule of  his  proporty.  and  take  the  benefit  of  the 
insolvent  laws;  when  the  statutes  of  the  State 
where  the  proceeding  was  had,  expressly  com- 
manded it  to  be  done  in  like  cases,  under  pro- 
as* issued  from  the  State  courts,  directed  to 
'.ueir  officers. 

We  think  the  judgment  of  the  Circuit  Court 
»pni  the  demurrer  tea*  correct,  and  order  it  to 
V  affirmed. 

OKDER. 

This  cause  came  on  to  be  beard  on  the  tran- 
fript  of  the  record  from  the  Circuit  Court  of 
lie  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel ;  on 
"noderalion  whereof,  it  is  now  here  ordered 
u*i  tdjndged  by  this  court,  that  the  judgment 
«f  tbe  nid  Circuit  Court  in  this  cause  be.  and 
'la  same  is  hereby  affirmed,  with  costs  and  dam- 
iM  M  the  rate  of  6  per  centum  per  annum. 

Ctad-2  How.,  IS,  17. 18 :  «  Wall.,  195,  517 ;  2  Curt., 
«.  Ill,  «*.  KB ;  7  Bank.  Rear.,  420;  3  Blatchf.,  242. 
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-■<■   note  to  Fletcher  v.  Peck,  6 
mid  BOfee  to  Sturges  v.  Crowuiushield,  4 


the  Constitution  of  the  United  States,  which  pro- 
hibits a  State  from  passing  a  law  impairing  the  ob- 
ligation of  contracts. 


MR.  CHIEF  JUSTICE  TANEY  delivered 
tbe  opinion  of  the  court : 

This  cose  comes  before  the  court  upon  a 
division  of  opinion  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
upon  certain  questions  which  arose  in  tbe  case, 
and  which  have  been  certified  to  this  court  ac- 
cording to  the  act  of  Congress. 

It  appears  from  the  record,  that,  on  the  13th 
of  July,  1838,  John  H.  Einzic  executed  a  bond 
to  Arthur  Branson,  conditioned  for  the  pay- 
ment of  $4,000,  on  the  1st  of  July,  1842,  with 
interest  thereon,  to  be  paid  semi-annually;  and, 
in  order  to  secure  the  payment  of  the  said  sum 
of  money  and  interest,  Kinzie  and  wife,  on  the 
same  day,  conveyed  to  the  said  Branson,  in  fee- 
simply,  by  way  of  mortgage,  one  undivided 
half  part  of  certain  houses  and  lots  in  the  town 
of'  Chicago,  with  the  usual  proviso  that  the 
deed  should  be  null  and  void  if  the  said  princi- 
pal and  interest  were  duly  paid ;  and  Kinzie, 
among  other  things,  covenanted  that,  if  default 
should  be  made  in  the  payment  of  the  princi- 

f>al  or  interest,  or-any  part  thereof,  it  should  be . 
awful  for  Branson  or  his  representatives  to  en- 
ter upon  and  sell  the  mortgaged  premises  at 
public  auction,  and,  as  attorney  of  Kinzie  and 
wife,  to  convey  the  same  to  the  purchaser;  and 
out  of  the  moneys  arising  from  such  sale,  to  re- 
tain the  amount  that  might  then  be  due  him  on 
the  aforesaid  bond,  with  the  costs  and  charges 
of  sale,  rendering  the  overplus,  if  any,  to  Kin- 
zie. 

The  interest  not  having  been  paid.  Branson, 
on  the  27th  of  "March,  1841,  filed  his[*312 
bill  to  foreclose  the  mortgage.  In  tbe  mean  time, 
after  the  mortgage  was  made,  and  before  the 
bill  was  filed,  the  Legislature  of  Illinois,  on  the 
19th  of  February,  1841,  passed  a  law,  the  8th 
section  of  which  provided  that  mortgagcors 
and  judgment  creditors  should  have  the  same 
right  to  reedeem  mortgaged  premises  sold  by 
the  decree  of  a  court  of  chancery,  that  had  l>een 
given  to  the  debtors  and  judgment  creditors  by 
a  previous  law  passed  in  1825,  in  coses  where 
lands  were  sold  under  execution.  The  law  of 
1825  authorized  the  party  whose  lands  should 
be  sold  by  execution,  after  that  law  took  effect, 
to  redeem  them  within  twelve  months  from 
the  day  of  sale,  by  repaying  the  purchase  mon- 
ey with  interest  at  the  rate  of  10  per  cent. ;  and 
if  the  debtor  did  not  redeem  it  within  the  time 
limited,  any  judgment  creditor  was  authorized 
to  do  so  upon  the  like  terms,  within  fifteen 
months  from  the  sale.  This  act,  which  took  ef- 
fect on  the  1st  of  May,  1825,  was  held,  it  seems, 
not  to  extend  to  sales  of  mortgaged  premises 
under  a  decree  of  foreclosure;  and  the  Act  of 
February  19,  1841,  above  mentioned,  was 
passed  to  embrace  them. 

By  another  act  of  the  Legislature  of  Illinois, 
approved  the  27th  of  February,  1841,  it  was  di- 
rected that,  "  when  any  execution  should  be 
issued  out  of  any  of  the  courts  of  the  State,  and 
be  levied  on  any  property,  real  or  personal,  or 
both,  it  should  be  the  duty  of  the  officer  levy- 
ing such  execution  to  summon  three  house- 
holders of  the  proper  county,  one  of  whom 
should  be  chosen  by  such  officer,  one  by  the 
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plaintiff,  and  one  by  the  defendant  in  the  exe- 
cution; or,  in  default  of  the  parties  making 
such  choice,  the  officer  should  choose  for  them; 
which  householders,  after  being  duly  sworn  by 
such  officer  so  to  do,  should  fairly  and  impar- 
tially value  the  property  upon  which  such  execu- 
tion was  levied,  having  reference  to  its  cash  val- 
ue: and  that  they  should  indorse  the  valuation 
thereof  upon  the  execution,  or  upon  a  piece  of 
paper  thereunto  attached,  signed  by  them :  and 
when  such  property  should  be  offered  for  sale, 
it  should  not  be  struck  off,  unless  two  thirds  of 
the  amount  of  such  valuation  should  be  bid 
therefor."  It  further  provided,  among  other 
things,  that  all  sales  of  mortgaged  property 
should  be  made  according  to  the  provisions  of 
that  act,  whether  the  foreclosure  of  said  mort- 
gage was  by  judgment  at  law  or  decree  in 
chancery.  It  also  directed  that  the  pro- 
313*]  visions  *of  this  law  should  extend  to  all 
judgments  rendered  prior  to  the  1st  of  May, 
1841,  and  to  all  judgments  that  might  be  ren- 
dered on  any  contract  or  cause  of  action  accru- 
ing prior  to  that  day,  and  not  to  any  other  judg- 
ments than  as  before  specified.  These  are,  in 
substance,  the  provisions  of  these  acts,  as  far  as 
they  are  material  to  the  present  controversy. 

On  the  19th  of  June,  1841,  after  the  laws 
above  mentioned  had  been  passed,  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Illinois  adopted  the  following  rules: 

"  Ordered,  that  when  the  marshal  shall  levy 
an  execution  upon  real  estate,  he  shall  have  it 
appraised  and  sold  under  the  provisions  of  the 
law  of  this  State,  entitled  '  An  Act  regulating 
the  sale  of  property,'  approved  February  27, 
1841,  if  the  case  come  within  the  provisions  of 
that  law ;  and  any  two  or  three  householders 
selected  under  the  law,  agreeing,  may  make 
the  valuation  of  the  premises  required. 

"  Before  the  sale  of  any  real  estate  on  execu- 
tion, the  marshal  shall  give  notice  thirty  days 
in'a  newspaper  published  in  the  county  where 
the  land  lies;  and  if  there  be  no  paper  publish- 
ed in  the  county,  then  the  notice  shall  be  given 
thirty  days  before  the  sate,  by  notice,  as  the 
statute  requires.  The  court  adopt  the  8th  sec- 
tion of  the  Act  of  this  State,  to  amend  the  act 
concerning  judgments,  &c..  passed  19th  of 
February,  1841,  which  regulates  the  sale  of 
mortgaged  premises,  &c,  except  where  special 
direction  shall  be  given  in  the  decree  of  sale." 

After  these  rules  were  adopted — that  is  to 
say,  at  December  Term,  1841 — the  bill  filed  by 
Bronson,  as  herein  before  mentioned,  came  on 
for  final  hearing  in  the  Circuit  Court;  and 
thereupon  the  complainant  moved  the  court  for 
a  final  decree  of  strict  foreclosure  of  said  mort- 
gage, or  that  the  mortgaged  premises  should  be 
sold  to  the  highest  bidder,  without  being  sub- 
ject to  said  rule  and  the  act  referred  to.  This 
motion  was  resisted  on  part  of  defendants,  who 
moved  that  the  decree  should  direct  the  sale 
according  to  said  rule  and  act. 

And  the  judges  being  opposed  in  opinion  on 
the  following  points,  to  wit: 

1.  Whether  the  decree  in  this  case  should  be 
so  entered  as  to  direct  the  sale  of  the  said  mort- 
gaged premises  according  to  the  said  statute  of 
the  State  of  Illinois  above  mentioned;  or 
3 1 4*]  whether  *the  same  premises  should  be 
sold  at  public  auction,  to  the  highest  bidder, 
without  regard  to  the  said  law. 
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2.  Whether  the  decree  in  this  case  shall  or 
shall  not  direct  the  sale  of  the  mortgaged  prem- 
ises, without  being  first  valued  by  three  house- 
holders, and  without*  requiring  two  thirds  of 
the  amount  of  the  said  valuation  to  be  bid,  ac- 
cording to  the  said  act  of  the  State  of  Illinois. 

3.  Whether  the  terms  of  the  mortgage  in  this 
case,  do  or  do  not  require  it  to  be  excepted 
from  the  operation  of  the  rule  above  recited. 

On  motion  of  the  complainant,  it  was  ordered 
and  directed  that  this  cause,  with  said  points, 
be  certified  to  the  Supreme  Court,  in  pursuance 
of  the  act  of  Congress.  And  fl  is  upon  these 
questions,  thus  certified,  that  the  case  is  now 
before  us:  and  the  8th  section  of  the  Act  of 
February  19th,  and  the  entire  act  of  February 
27,  are  set  forth  at  large  in  the  record,  as  the 
laws  referred  to  in  the  above-mentioned  rules 
of  the  Circuit  Court.  The  case  has  been  sub- 
mitted to  the  court,  for  decision,  by  a  written 
agreement  between  the  counsel  on  both  sides. 
On  the  part  of  the  complainant,  a  printed  ar- 
gument has  been  filed,  but  none  has  been  offered 
on  behalf  of  the  defendant.  As  the  case  in- 
volves a  constitutional  question  of  great  impor- 
tance, we  should  have  preferred  a  full  argument 
at  the  bar.  But  the  parties  are  entitled,  by  the 
rules  of  the  court,  to  bring  it  before  us  in  the 
manner  thev  have  adopted;  and  it  being  our 
duty  to  decide  the  questions  certified  to  us  by 
the  Circuit  Court,  we  have  bestowed  upon  the 
subject  the  careful  and  deliberate  consideration 
which  its  importance  demands. 

Upon  the  points  certified,  the  question  is, 
whether  the  laws  of  Illinois,  of  the  19th  and  the 
27th  of  February.  1841,  come  within  that  clause 
of  the  10th  section  of  the  1st  article  of  the 
Constitution  of  the  United  States  which  pro- 
hibits a  State  from  passing  a  law  impairing  the 
obligation  of  contracts. 

The  laws  of  a  State,  regulating  the  process  of 
its  courts,  and  prescribing  the  manner  in  which 
it  shall  be  executed,  of  course  do  no  bind  the 
courts  of  the  United  States,  whose  proceedings 
must  lie  governed  by  the  acts  of  Congress.  The 
Act  of  1792,  however,  adopted  the  process  used 
in  the  State  courts,  as  it  stood  in  1789;  sad, 
since  then,  the  Act  of  1828,  on  the  same  sub- 
ject, *has  been  passed:  and  the  3d  sec-  [*31S 
tion  of  this  law  directs  that  final  process  issued 
on  judgments  and  decrees  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  there- 
upon, shall  be  the  same,  except  their  style,  in 
each  Stale,  respectively,  as  were  then  used  in 
the  courts  of  such  State,  and  authorizes  the 
courts  of  the  United  States,  if  they  see  fit,  in 
their  discretion,  by  rules  of  court,  so  far  to  alter 
final  process  as  to  conform  the  same  to  any 
change  which  might  afterwards  be  adopted,  by 
the  Legislatures  of  the  respective  States,  for  the 
State  courts.  Any  acts  of  a  State  Legislature, 
therefore,  in  relation  to  final  process,  passed 
since  1828,  are  of  no  force  in  the  courts  of  the 
United  Stales,  unless  adopted  by  rules  of  court, 
according  to  the  provisions  of  this  act  of  Con- 
gress. And,  although  such  State  laws  may 
have  been  so  adopted,  yet  they  are  inoperative 
and  of  no  force,  if  in  conflict  with  the  Consti- 
tution or  an  act  of  Congress. 

As  concerns  the  obligations  of  the  contract 
upon  which  this  controversy  has  arisen,  they 
depend  upon  the  laws  of  Illinois  as  they  stood 
at  the  time  the  mortgage  deed  was  executed. 

HOWABD   1. 
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The  money  due  was  indeed  to  be  paid  in  New 
York.  But  the  mortgage  given  to  secure  the 
debt  was  made  in  Illinois  for  real  property  sit- 
uated in  that  State,  and  the  rights  which  the 
mortgagee  acquired  in  the  premises  depended 
upon  the  laws  of  that  State.  In  other  words, 
the  fritting  taws  of  Illinois,  created  and  defined 
tat  legal  and  equitable  obligations  of  the  mort- 
gage contract. 

if  the  laws  of  the  State  passed  afterwards 
had  done  nothing  more  than  change  the  remedy 
apoo  contracts  of  this  description,  they  would 
be  hable  to  no  constitutional  objection.  For, 
oBdonbtedly,  a  State  may  regulate  at  pleasure 
the  modes  of  proceeding  in  its  courts  in  rela- 
tion to  past  contracts  as  well  as  future.  It 
nay,  for  example,  shorten  the  period  of  time 
within  which  claims  shall  be  barred  by  the 
statate  of  limitations.  It  may.  if  it  thinks  prop- 
er, direct  that  the  necessary  implements  of  ag- 
rieuitare,  or  the  tools  of  the  mechanic,  or  artl- 
ess of  necessity  in  household  furniture,  shall, 
tte  wearing  apparel,  not  be  liable  to  execution 
os  Judgments.  Regulations  of  this  description 
bare  always  been  considered,  in  every  civilized 
community,  as  properly  belonging  to  the  rem- 
edy, to  be  exercised  or  not  by  every  sovereignty, 
according  to  its  own  views  of  policy  and  hu- 
aenity.  It  must  reside  in  every  State  to  enable 
it  to  secure  its  citizens  from  unjust  and 
319*]  'harassing  litigation,  and  to  protect 
them  in  those  pursuits  which  are  necessary  to 
the  existence  and  well-being  of  every  commu- 
nity. And,  although  a  new  remedy  may  be 
deemed  leas  convenient  than  the  old  one,  and 
■ay  in  some  degree  render  the  recovery  of  debts 
•ore  tardy  and  difficult,  yet  it  will  not  follow 
that  the  law  is  unconstitutional.  Whatever 
belongs  merely  to  the  remedy  may  be  altered 
according  to  the  will  of  the  State,  provided  the 
alteration  does  not  impair  the  obligation  of  the 
contract.  But  if  that  effect  is  produced,  it  is 
1  whether  it  is  done  by  acting  on  the 
r  or  directly  on  the  contract  itself.  In 
mi  case  it  is  prohibited  by  the  Constitution. 

TUs  subject  came  before  the  Supreme  Court 
m  the  case  of  Green  v.  BiddU,  decided  in  1823, 
and  reported  in  8  Wheat.,  1.  It  appears  to 
hare  been  twice  elaborately  argued  by  counsel 
eaboth  sides,  and  deliberately  considered  by 
the  court.  On  the  part  of  the  demandant  in 
that  case,  it  was  insisted  that  the  laws  of  Ken- 
tacky  passed  In  1797  and  1812,  concerning  oc- 
capying  claimants  of  land,  impaired  the  obli- 
ntkmof  the  compact  made  with  Virginia  in 
IM.  On  the  other  hand,  it  was  contended 
that  these  taws  only  regulated  the  remedy,  and 
dH  not  operate  on  the  right  to  the  lands.  In 
deriding  the  point  the  court  say,  "It  is  no  an- 
saw  that  the  acts  of  Kentucky" now  in  question 
■•regulation*  of  the  remedy,  and  not  of  the 
right  to  the  lands.  If  these  acts  so  change  the 
■Mare  and  extent  of  existing  remedies  as  ma- 
terJahy  to  impair  the  rights  and  interests  of  the 
r,  they  are  just  as  much  a  violation  of  the 
t  as  if  they  directly  overturned  his  rights 
wets."    And  in. the  opinion  delivered 

■ythe  court  after  the  second  argument,  the 
■aae  rule  is  reiterated  in  language  equally 
(See  pages  .73,'  76,  and  84.)     This 


•judgment  of  the  court  is  entitled  to  [*317 
the  more  weight,  because  the  opinion  is  stated 
in  the  report  of  the  case  to  have  been  unani- 
mous; and  Judge  Washington,  who  was  the 
only  member  of  the  court  absent  at  the  first 
argument,  delivered  the  opinion  of  the  second. 

We  concur  entirely  in  the  correctness  of  the 
rule  above  stated.  It  is  difficult,  perhaps,  to 
draw  a  line  that  would  be  applicable  in  all  cases 
between  legitimate  alterations  of  the  remedy 
and  provisions  which,  in  the  form  of  remedy, 
impair  the  right.  But  it  is  manifest  that  the 
obligation  of  the  contract,  and  the  rights  of  a 
party  under  it,  may,  in  effect,  be  destroyed  by 
denying  a  remedy  altogether;  or  may  be  seri- 
ously impaired  by  burdening  the  proceedings 
with  new  conditions  and  restrictions,  so  as  to 
make  the  remedy  hardly  worth  pursuing.  And 
no  one,  we  presume,  would  say  that  there  is 
any  substantial  difference  between  a  retrospect- 
ive law  declaring  a  particular  contract  or  class 
of  contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them, 
or  encumbered  it  with  conditions  that  rendered 
it  useless  or  impracticable  to  pursue  it.  Black- 
stone,  in  his  Commentaries  on  the  Laws  of 
England  (1  vol., 55),  after  having  treated  of  the 
declaratory  and  directory  parts  of  the  law,  de- 
fines the  remedial  in  the  following  words: 

"The  remedial  part  of  the  law  is  so  neces- 
sary a  consequence  of  the  former  two,  that  laws 
must  be  very  vague  and  imperfect  without  it. 
For,  in  vain  would  rights  be  declared,  in  vain 
directed  to  be  observed,  if  there  were  no  method 
of  recovering  and  asserting  those  rights  when 
wrongfully  withheld  or  invaded.  This  is  what 
we  mean  properly  when  we  speak  of  the  pro- 
tection of  the  law.  When,  for  instance,  the 
declaratory  part  of  the  law  has  said  'that  the 
field  or  inheritance  which  belonged  to  Titius's 
father  is  vested  by  his  death  in  Titius;  and  the 
directory  part  has  forbidden  anyone  to  enter 
on  another's  property  without  the  leave  of  the 
owner;  if  Qaius,  after  this,  will  presume  to  take 
possession  of  the  land,  the  remedial  part  of  the 
law  will  then  interpose  its  office,  will  make 
Oaius  restore  the  possession  to  Titius,  and  also 
payhim  damages  for  the  invasion." 

We  have  quoted  the  entire  paragraph,  be- 
cause it  shows,  in  a  few  plain  words,  and  illus- 
trates by  a  familiar  example,  the  connection  of 
the  remedy  with  the  right.  It  is  the  part  of  the 
municipal  law  •which  protects  the  [*318 
right,  and  the  obligation  by  which  it  enforces 
and  maintains  it.  It  is  this  protection  which 
the  clause  in  the  Constitution  now  in  question 
mainly  intended  to  secure.  And  it  would  be 
unjust  to  the  memory  of  the  distinguished  men 
who  framed  it,  to  suppose  that  it  was  designed 
to  protect  a  mere  barren  and  abstract  right, 
without  any  practical  operation  upon  the  bus- 
iness of  life.  It  was  undoubtedly  adopted  as 
a  part  of  the  Constitution  for  a  great  ana  useful 
purpose.  It  was  to  maintain  the  integrity  of 
contracts,  and  to  secure  their  faithful  execution 
throughout  this  Union,  by  placing  them  under 
the  protection  of  the  Constitution  of  the  United 
States.  And  it  would  but  ill  become  this  court, 
under  any  circumstances,  to  depart  from  the 
plain  meaning  of  the  words  used,  and  to  sane- 

,  in  short,  can  be  more  clear,  upon  I  the  possession  of  It  when  withheld  by  any  person, 

lot  law  and . reason,  tbaa  that  a  law  wbloh    however  Innocently  he  may  have  obtained  It;  or  to 

I  to  the  owner  of  lands  remedy  to  recover  |  recover  the  profits  received  from  It  by  the  ooou- 
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tion  a  distinction  between  the  right  and  the 
remedy,  which  would  render  this  provision 
illusive  and  nugatory;  mere  words  of  form, 
affording  no  protection,  and  producing  no  prac- 
tical result. 

We  proceed  to  apply  these  principles  to  the 
case  before  us.  According  to  the  long-settled 
rules  of  law  and  equity  iu  all  of  the  States 
whose  jurisprudence  has  been  modeled  upon 
the  principles  of  the  common  law,  the  legal 
title  to  the  premises  in  question  vested  in  the 
complainant,  upon  the  failure  of  the  mortgageor 
to  comply  with  the  conditions  contained  in  the 
proviso;  and  at  tew,  he  had  a  right  to  sue  for 
and  recover  the  land  itself.  But,  in  equity, 
this  legal  title  is  regarded  as  a  trust  estate,  to 
secure  the  payment  of  the  money;  and,  there- 
fore, when  the  debt  is  discharged,  there  is  a 
resulting  trust  for  the  mortgageor.  (Conardv. 
The  Atlantic  Insurance  Company, \  Peters,441.) 
It  is  upon  this  construction  of  the  contract  that 
courts  of  equity  lend  their  aid  either  to  the 
mortgageor  or  mortgagee,  in  order  to  enforce 
their  respective  rights."  The  court  will,  upon 
the  application  of  the  mortgageor,  direct  the 
re-coveyance  of  the  property  to  him,  upon  the 
payment  of  the  money;  and,  upon  the  applica- 
tion of  the  mortgagee,  it  will  order  a  sale  of  the 
property  to  discharge  the  debt.  But  as  courts 
of  equity  follow  the  law,  they  acknowledge  the 
legal  title  of  the  mortgagee,  and  never  deprive 
him  of  his  right  at  law  until  his  debt  is  paid; 
and  he  is  entitled  to  the  aid  of  the  court  to 
extinguish  the  equitable  title  of  the  mortgageor, 
in  order  that  he  may  obtain  the  benefit  of  his 
security.  For  this  purpose,  it  is  his  absolute 
and  undoubted  right,  under  an  ordinary  mort- 
3 10*]  gage  deed,  *if  the  money  is  not  paid  at 
the  appointed  day,  to  go  into  the  Court  of 
Chancery,  and  obtain  its  order  for  the  sale  of 
the  whole  mortgaged  property  (if  the  whole  is 
necessary),  free  and  discharged  from  the  equi- 
table interest  of  the  mortgageor.  This  is  his 
right,  by  the  law  of  the  contract;  and  it  is  the 
dutv  of  the  court  to  maintain  and  enforce  it, 
without  any  unreasonable  delay. 

When  this  contract  was  made,  no  statute  had 
been  passed  by  the  State  changing  the  rules  of 
law  or  equity  in  relation  to  a  contract  of  this 
kind.  None  such,  at  least,  has  been  brought 
to  the  notice  of  the  court;  and  it  must,  there- 
fore, be  governed,  and  the  rights  of  the  parties 
under  it  measured  by  the  rules  above  stated. 
They  were  the  laws  of  Illinois  at  the  time;  and, 
therefore,  entered  into  the  contract,  and  formed 
a  part  of  it,  without  any  -express  stipulation  of 
that  effect  in  the  deed.  Thus,  for  example, 
there  is  no  covenant  in  the  instrument  giving 
the  mortgageor  the  right  to  redeem,  by  paying 
the  money  after  the  day  limited  in  the  deed, 
and  before  he  was  foreclosed  by  the  decree  of 
the  court  of  Chancery.  Yet  no  one  doubts  bis 
right  or  his  remedy;  for,  by  the  laws  of  the 
State  then  in  force,  this  right  and  this  remedy 
were  a  part  of  the  law  of  the  contract,  without 
any  express  agreement  by  the  parties.  So, 
also,  the  rights  of  the  mortgagee,  as  known  to 


the  laws,  required  no  express  stipulation  to  de- 
fine or  secure  them.  They  were  annexed  to 
the  contract  at  the  time  it  was  made,  and 
formed  a  part  of  it;  and  any  subsequent  law, 
impairing  the  rights  thus  acquired,  impairs  the 
obligations  which  the  contract  imposed. 

This  brings  us  to  examine  the  statutes  of 
Illinois  which  have  given  rise  to  this  contro- 
versy. As  concerns  the  law  of  February  19, 
1841,  it  appears  to  the  court  not  to  act  merely 
on  the  remedy,  but  directly  upon  the  contract 
itself,  and  to  engraft  upon  it  new  conditions, 
injurious  and  unjust  to  the  mortgagee.  It 
declares  that,  although  the  mortgaged  premises 
should  be  sold  under  the  decree  of  the  Court  of 
Chancery,  yet  that  the  equitable  estate  of  the 
mortgageor  shall  not  be  extinguished,  but  shall 
continue  for  twelve  months  after  the  sale;  and 
it  moreover  gives  a  new  and  like  estate,  which 
before  had  no  existence,  to  the  judgment  credit- 
or, to  continue  for  fifteen  months.  If  such 
rights  may  be  added  to  the  original  contract  by 
subsequent  legislation,  it  would  be  difficult  to 
say  at  what  point  they  must  stop.  An  equitable 
•interest  in  the  premises  may,  in  like  |*320 
manner,  be  conferred  upon  others;  and  the 
right  to  redeem  may  be  so  prolonged,  as  to  de- 
prive the  mortgagee  of  the  benefit  of  his  se- 
curity, by  rendering  the  property  unsalable 
for  anything  like  its  value.  This  law  gives  to 
the  mortgageor,  and  to  the  judgment  creditor, 
an  equitable  estate  in  the  premises,  which 
neither  of  them  would  have  been  entitled  fo- 
under the  original  contract;  and  these  new  in- 
terests are  directly  and  materially  in  conflict 
with  those  which  the  mortgagee  acquired  when 
the  mortgage  was  made.  Any  such  modifica- 
tion of  a  contract  by  subsequent  legislation, 
against  the  consent  of  one  of  the  parties,  un- 
questionably impairs  its  obligations,  and  is  pro- 
hibited by  the  Constitution. 

The  second  point  certified  arises  under  the 
law  of  February  27,  1841.  The  observations, 
already  made  in  relation  to  the  other  act  apply 
with  equal  force  to  this.  It  is  true  that  this  law 
apparently  acts  upon  the  remedy,  and  not  di- 
rectly upon  the  contract.  Yet  its  effect  is  to 
deprive  the  party  of  his  pre-existing  right  to- 
f  oreclose  the  mortgage  by  a  sale  of  the  premises, 
and  to  impose  upon  him  conditions  which 
would  frequently  render  any  sale  altogether- 
impossible.  And  this  law  is  still  more  objec- 
tionable, because  it  Is  not  a  general  one,  and 
prescribing  the  mode  of  selling  mortgaged 
premises  m  all  cases,  but  is  confined  to  judg- 
ments rendered,  and  contracts  made,  prior  to- 
the  1st  of  May,  1841.  The  act  was  passed  on 
the  27th  of  February  in  that  year;  and  it  oper- 
ates mainly  on  past  contracts,  and  not  on 
future.  If  the  contracts  intended  to  be  affected 
by  it  had  been  specifically  enumerated  in  the 
law,  and  these  conditions  applied  to  them, while 
other  contracts  of  the  same  description  were  to- 
be  enforced  in  the  ordinary  course  of  legal 
proceedings,  no  one  would  doubt  that  such  a 
law  was  unconstitutianal.  Here  a  particular 
class  of  contracts  is  selected,  and  encumbered 


pant;  or  which  clogs  bis  recovery  of  such  posses- 
sion and  profits,  by  oondltions*and  restrictions  tend- 
ing-to  diminish  the  value  and  amount  of  the  thing 
recovered,  impairs  his  right  to,  and  Interest  in,  the 
property.  If  there  be  no  remedy  to  recover  the 
possession,  the  law  necessarily  presumes  a  want  of 
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right  to  it.  If  the  remedy  afforded  be  qualified  and 
restrained  by  conditions  of  any  kind,  the  right  of 
the  owner  may  Indeed  subsist,  and  be  acknowl- 
edged, but  it  is  lmpalred,and  rendered  insecure,  ae 


cording  to  the  nature  and  extent  of  snob  restric- 
tions."   8  Wheat.,  76. 
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with  these  new  conditions;  and  it  can  make  no 
difference,  in  principle,  whether  they  are  de- 
scribed by  the  names  of  the  parties,  or  by  the 
time  at  which  they  were  made. 

In  the  case  before  us,  the  conflict  of  these 
laws  with  the  obligations  of  the  contract  is 
made  the  more  evident  by  an  express  covenant 
contained  in  the  instrument  itself,  whereby  the 
mortgagee,  in  default  of  payment,  was  author- 
ing to  enter  on  the  premises,  and  sell  them  at 
321*]  public  auction ;  and  to  retain  out  *of  the 
money  thus  raised,  the  amount  due,  and  to  pay 
tke  overplus,  if  any,  to  the  mortgageor.  It  is 
impossible  to  read  this  covenant,  and  compare 
it  with  the  Laws  now  under  consideration,  with- 
out seeing  that  both  of  these  acts  materially  in- 
terfere with  the  express  agreement  of  the  parties 
contained  in  this  covenant.  Yet,  the  right  here 
secured  to  the  mortgagee  is  substantially  noth- 
ing more  than  the  right  to  sell,  free  and  dis- 
charged from  the  equitable  interest  of  Kinzie 
sad  wife,  in  order  to  obtain  his  money.  Now, 
it  the  time  this  deed  was  executed,  the  right  to 
sell,  free  and  discharged  from  the  equitable 
estate  of  the  mortgageor,  was  a  part  of  every 
ordinary  contract  of  mortgage  in  the  State, 
without  the  aid  of  this  express  covenant;  and 
the  only  difference  between  the  right  annexed 
by  law  and  that  given  by  the  covenant  consists 
ia  this:  that  in  the  former  case,  the  right  of 
•ate  must  be  exercised  under  the  direction  of 
tke  Court  of  Chancery,  upon  such  terms  as  it 
ikall  prescribe,  and  the  sale  made  by  an  agent 
of  the  court;  in  the  latter,  the  sale  is  to  be  made 
by  the  party  himself.  But,  even  under  this 
covenant,  the  sale  made  by  the  party  is  so  far 
(object  to  the  supervision  of  the  court,  that  it 
trill  be  set  aside,  and  a  new  one  ordered,  if 
reasonable  notice  is  not  given,  or  the  proceed- 
ings be  regarded,  in  any  respect,  as  contrary  to 
equity  and  justice.  There  is,  therefore,  in  truth 
bit  httle  material  difference  between  the  rights 
of  the  mortgagee  with  or  without  this  covenant. 
The  distinction  consists  rather  in  the  form  of 
the  remedy,  than  in  the  substantial  right;  and 
as  it  is  evident  that  the  laws  in  question  invade 
the  right  secured  by  this  covenant,  there  can 
be  no  sound  reason  for  a  different  conclusion, 
where  similar  rights  are  incorporated  by  law 
into  the  contract,  and  form  a  part  of  it  at  the 
lime  it  ia  made. 

Mortgages  made  since  the  passage  of  these 
laws  must  undoubtedly  be  governed  by  them ; 
far  every  State  has  the  power  to  describe  the 
legal  and  equitable  .obligations  of  a  contract  to 
be  made  and  executed  within  its  jurisdiction. 
It  may  exempt  any  property  it  thinks  proper 
from  sale,  for  the  payment  of  a  debt;  and  may 
■■pose  such  conditions  and  restrictions  upon 
the  creditor  as  its  judgment  and  policy  may 
dfctate.  And  all  future  contracts  would  be 
■abject  to  such  provisions;  and  they  would  be 
okfigatonr  upon  the  parties  in  the  courts  of  the 
Caned  States,  as  well  as  in  those  of  the  State. 
•22*3  We  speak,of  course.of  contracts  "made 
■ad  tone  executed  in  the  State.  Itisacaseof 
that  description  that  is  now  before  us;  and  we 
do  not  think  it  proper  to  go  beyond  it. 

Upon  the  questions  presented  by  the  Circuit 
Oust,  we  therefore  answer: 

1.  That  the  decree  should  direct  the  premises 
to  be  sold  at  public  auction  to  the  highest 
bidder,  without  regard  to  the  law  of  February 
Bowaxd  L 


19,  1841,  which  gives  the  right  of  redemption 
to  the  mortgageor  for  twelve  months,  and  to 
the  judgment  creditor  for  fifteen. 

2.  That  the  decree  should  direct  the  sale  of 
the  mortgaged  premises,  without  being  first 
valued  by  three  householders,  and  without  re- 
quiring two  thirds  of  the  amount  of  the  said 
valuation  to  be  bid  according  to  the  law  of 
February  27,  1841. 

The  decision  of  these  two  questions  disposes 
of  the  third.  And  we  shall  direct  these  answers 
to  be  certified  to  the  Circuit  Court.1 

Mr.  Justice  McLean  dissented: 

The  Act  of  Illinois  of  the  27th  February, 
1841,  does  not  apply  to  the  case  under  consid- 
eration. The  rule  of  the  Circuit  Court  adopt- 
ing that  act,  limits  it  to  executions  on  judg- 
ments at  law.  It  can  have  no  application,  there- 
fore, to  any  proceeding  in  chancery.  The  only 
rule  adopted  in  relation  to  a  chanceryproceeding, 
is  that  which  gives  the  mortgageor  a  year  with- 
in which  to  redeem  the  premises  sold,  on  the 
payment  of  the  purchase  money  and  10  per 
cent,  interest,  agreeably  to  the  8th  section  of 
the  Act  of  19th  February,  1841.  And  that 
rule  was  to  operate  only  in  decrees  of  fore- 
closure and  sale,  where  a  different  order  was  not 
made.  So  that.in  fact.no  positive  rule  was  adopt- 
ed in  Illinois  by  the  Circuit  Court,  in  relation 
to  sales  of  mortgaged  premises  under  a  decree. 

By  the  rules  regulating  chancery  proceedings 
adopted  by  this  court  at  its  last  term,-  it  is  sup- 
posed the  above  rule  and  all  others  regulating 
the  practice  in  chancery  was  rescinded.  But 
this  is  not  material.  The  points  certified  would 
be  answered  by  saying,  that  the  acts  of  the 
Legislature  referred  to  can  have  no  operation 
*in  the  case ;  as  no  State  law  can  govern  [*323 
the  proceedings  of  a  chancery  court  of  the 
United  States. 

Under  such  circumstances,  I  cannot  but  regret 
that  the  court  have  deemed  it  necessary  or 
proper  to  consider  the  constitutionality  of  the 
above  acts,  and  to  hold  that  they  are  unconsti- 
tutional. The  decision  of  the  matters  before 
the  court  does  not  require  this  judgment.  And 
It  is  the  more  to  be  regretted,  as  there  was  no 
argument,  written  or  oral,  to  sustain  these  laws. 
Heretofore  this  court  have  not  deemed  it  proper 
to  act  on  so  grave  a  subject  as  the  constitution- 
ality of  a  State  law  unless  the  question  were 
essentially  involved  in  the  decision  of  the  case 
before  them. 

The  act  of  the  27th  of  February,  1841,  is  held 
to  be  unconstitutional  as  regards  all  contracts 
or  mortgages  entered  into  prior  to  its  enact- 
ment, because  it  requires  real  property  levied 
on  by  execution  to  be  appraised  and  to  sell  for 
two  thirds  of  its  value. 

As  preliminary  to  an  examination  of  this 
question,  I  will  take  a  cursory  review  of  the 
policy  and  laws  of  the  federal  government  in 
respect  to  State  process.  By  the  Act  of  the 
29th  September,  1789,  it  is  provided,  "that  the 
forms  of  writs  and  executions,  except  their 
style,  in  the  Circuit  and  District  Courts,  in 
suits  at  common  law,  shall  be  the  same  in  each 
State  respectively  as  are  now  used,  or  allowed, 
in  the  Supreme  Court  of  the  same." 

1.— Present,  Mr.  Chief  Justice  Taney,  and  Justloes 
Thompson,  McLean,  Baldwin,  Wayne,  Catron,  and 
Daniel. 
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Again:  By  the  Act  of  the  8th  of  May,  1793, 
the  above  provision  is  re-enacted,  "subject  to 
such  alterations  and  additions  as  the  courts 
respectively  shall,  in  their  discretion,  deem  ex- 
pedient; or  to  such  regulations  as  the  Supreme 
Court  of  the  United  States  shall  think  proper, 
from  time  to  time,  by  rule  to  prescribe  to  any 
circuit  or  district  court  concerning  the  same." 

In  the  8th  section  of  the  Act  of  the  3d  March, 
1708,  it  is  provided,  "that  where  it  is  now  re- 
quired by  the  laws  of  any  State,  that  goods 
taken  in  execution,  on  a  writ  of  fieri  facia*. 
shall  be  appraised  previous  to  the  sale  thereof, 
it  shall  be  lawful  for  the  appraisers  appointed 
under  the  authority  of  the  Slate  to  appraise 
goods  taken  in  execution  on  a  fieri  facial  issued 
out  of  any  court  of  the  United  States,  in  the 
same  manner  as  if  such  writ  had  issued  out  of 
a  Slate  court."  And  it  is  made  the  duty  of  the 
marshal  to  summon  the  appraisers,  &c. 

Under  the  foregoing  process  acts,  a  question 
was  made  in  the  State  of  Kentucky,  whether 
the  executions  from  the  Circuit  Court  of  the 
324*]  "United  States  should  be  governed  by 
the  laws  of  that  State.  In  the  case  of  Wat/man 
v.  Southard  (10  Wheat,  3),  among  several 
points  certified  from  the  Circuit  Court,  for  the 
decision  of  this  court,  were  the  two  following: 

"That,  if  the  statutes  of  Kentucky,  in  rela- 
tion to  executions,  are  binding  on  this  court, 
viz. :  the  statute  which  requires  the  plaintiff  to 
indorse  on  the  execution,  that  bank  notes  of 
the  Bank  of  Kentucky,  or  notes  of  the  Bank  of 
the  Commonwealth  of  Kentucky,  will  be  re- 
ceived in  payment,  or  that  the  defendant  may 
replevy  the  debt  for  two  years,  are  in  violation 
of  the  Constitution  of  the  United  States." 

"That  all  the  statutes  of  Kentucky,  which 
authorize  a  defendant  to  give  a  replevin  bond, 
in  satisfaction  of  a  judgment  or  execution  arc 
unconstitutional  ana  void." 

This  court  held  that  the  Process  Acts  of 
1789,  and  of  1793,  did  not  apply  to  States  sub- 
sequently admitted  into  the  Union;  and  that  as 
the  act  regulating  executions  had  not  been 
adopted  by  the  Circuit  Court  of  the  United 
States  for  Kentucky,  it  could  not  regulate  final 
process  in  that  court.  But  the  court  did  not 
deemed  it  necessary  or  proper  to  decide  on  the 
constitutionality  of  the  laws  referred  to. 

In  the  case  of  The  Bank  of  the  United  State* 
v.  Halttead  (10  Wheat.,  51),  a  point  was  certi- 
fied from  the  Circuit  Court  of  Kentucky,  in- 
volving the  question,  whether  "the  Act  of 
Assembly  of  Kentucky,  of  the  31st  December, 
1831,  which  prohibits  the  sale  of  property 
taken  under  executions  for  less  than  three 
fourths  of  its  appraised  value,  was  repugnant 
to  the  Constitution  of  the  United  States."  And 
this  court  held,  Judge  Thompson  giving  the 
opinion,  as  in  the  case  of  Wayman  v.  Southard, 
that  the  law  of  the  State  did  not  apply  to  the 
courts  of  the  United  States,  it  never  having 
been  adopted.  And  they  remark:  "This renders 
it  unnecessary  to  inquire  into  the  constitution- 
ality of  the  law  of  Kentucky." 

These  cases  in  principle  are  analogous  to  the 
one  under  consideration.  The  only  rule  of  court 
affecting  a  proceeding  in  chancery  having  been 
repealed  or  rescinded  by  the  general  rules 
adopted  by  this  court  at  its  last  term,  and  if 
not  repealed  does  not  apply;  the  laws  of  the 
State  of  Illinois,  as  regards  the  proceeding  un- 
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der  consideration,  are  as  inapplicable  as  were 
the  laws  of  Kentucky  *in  the  above  [*325 
cases.  And  it  is  a  subject  of  regret  that  the 
precedent  of  the  above  cases  has  not  been  fol- 
lowed in  the  present  decision. 

Out  of  the  present  decisions  grew  the  Process 
Act  of  the  19th  May,  1838.  That  act  declares, 
"that  writs  of  execution  and  other  final  pro- 
process,  issued  on  judgments  and  decrees  ren- 
dered in  any  of  the  courts  of  the  United  States, 
and  the  proceedings  thereupon,  shall  be  die 
same  as  are  now  used  in  the  courts  of  the 
State."  And  power  was  given  to  "the  courts, 
if  they  shall  see  fit  in  their  discretion,  by  rules 
of  courts,  so  far  to  alter  final  process  in  said 
courts  as  to  conform  the  same  to  any  change 
which  may  be  adopted  by  the  Legislatures  of 
of  the  respective  States  for  the  State  courts." 

The  above  enactments  show  that  the  settled 
policy  of  the  federal  government  is,  to  adopt 
the  State  laws  regulating  final  process.  And 
so  far  as  the  acts  of  Congress  have  operated, 
State  laws  have  governed  executions  in  the  fed- 
eral courts. 

In  Virginia,  real  estate  is  not  liable  to  be  sold 
on  execution.  In  Connecticut,  and,  I  believe, 
in  Massachusetts,  lands  are  taken  in  satisfaction 
of  judgments  on  a  valuation.  In  Ohio,  and  in 
many  of  the  other  States,  real  estate  must  be 
sold  for  one  half  or  two  thirds  of  its  valuation. 
In  Indiana,  and  in  some  of  the  other  States, 
the  defendant  has  a  right  within  twelve  months 
to  redeem  his  land  sold  on  execution,  on  pay- 
ing some  10  or  13  per  cent,  interest.  In  Vir- 
ginia, Mississippi,  and  some  of  the  other  8tatee, 
fortcoming  bonds  are  given,  which  suspend 
further  proceedings  on  executions,  and  in  some 
degree  changes  the  security  under  the  judg- 
ment. 

Now,  these  laws  prevail  in  some  of  the  States, 
and  there  is  no  reason  why,  under  the  Consti- 
tution, they  may  not  be  adopted  in  all  of  them. 
If  Virginia  may  withdraw  her  lands  from  exe- 
cution, and  Ohio  admit  them  to  be  sold  under 
a  valuation,  why  may  not  Illinois  do  the  same? 

But  I  understand  the  objection  to  the  Illinois 
statute  is,  its  limited  operation  and  its  applica- 
bility to  prior  contracts. 

The  3d  section  of  the  Act  provides,  that  it 
"shall  extend  to  all  judgments  rendered  prior 
to  the  1st  of  May,  1841,  and  to  all  judgments 
that  may  be  rendered  on  any  contract  or  cause 
of  action,  accruing  prior  to  the  1st  May,  1841." 

"This  provision  may  seem  to  be  some-  [*326 
what  capricious  and  of  doubtful  policy ;  out  the 
inquiry  must  be,  does  it  violate  the  Constitu- 
tion of  the  United  States?  On  the  37th  Feb- 
ruary, 1841,  this  law  was  enacted,  and  although 
it  is  limited  in  its  effects,  yet  it  is  general  in  Its 
provisions.  And  I  know  of  no  power  In  the 
Constitution  to  limit  the  legislative  discretion 
of  the  States  as  to  the  duration  of  their  enact- 
ments. The  only  question  under  this  act  as  to 
its  constitutionality  must  be,  whether  it  im- 
pairs the  obligations  of  contracts  entered  into 
before  it  was  passed.  And  in  this  view,  the 
question  arises,  whether  the  remedy,  in  the 
sense  of  the  Constitution,  can  be  considered  as 
a  part  of  the  contract. 

That  the  law  objected  to  is  remedial,  no  one 
can  controvert.  It  does  not  purport  to  act  up- 
on contracts,  but  modifies  the  remedy  for  the 
enforcement  of  contracts.    But  my  brethren 
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■appose  that,  as  this  remedy  may  be  retarded 
by  the  limitation  on  the  sale  of  land  under 
judgments,  the  obligation  of  the  contract  is 
thereby  impaired.  This  conclusion  can  only 
be  sustained  on  the  ground  that  the  remedy  is 
a  part  of  the  contract.  On  this  hypothesis 
every  contract.embraces  the  existing  remedy, 
and  that  remedy  cannot  be  protracted  by  the 
Legislature.  This  is  a  question  of  constitu- 
tional power,  and  cannot  be  affected  by  any 
notions  of  expediency.  If  the  remedy  be  so 
modified  as  to  protract  the  recovery  of  a  debt 
a  week,  or  a  month,  in  the  view  now  taken  by 
the  court,  it  impairs  the  obligation  of  the  con- 
tract as  clearly  as  any  longer  period  of  time. 
The  question  cannot,  in  any  degree,  depend 
upon  time.  What  could  be  more  preposterous 
than  to  say  the  Legislature  of  a  State  may  pro- 
long the  remedy  a  week,  a  month,  or  three 
months,  but  cannot  prolong  it  beyond  that 
period?  Where  shall  this  judicial  discretion 
and  a  limit?  There  must  be  some  limit.  If 
the  Legislature  may  not  modify  the  remedy  at 
their  discretion,  in  regard  to  existing  contracts, 
they  must  be  prohibited  from  making  any 
change.  Any  departure  from  this  rule  of  con- 
struction must  depend  upon  the  arbitrary  de- 
cision of  the  courts.  And  each  court,  in  this 
respect,  may  exercise  its  own  discretion,  until 
the  question  shall  be  settled  by  this  tribunal. 

But  the  question  may  be  asked,  suppose  the 
Legislature  shall  repeal  all  remedy;  is  the  con- 
tact not  thereby  impaired?  This  question 
■ay  be  asked  with  no  more  propriety  and  ef- 
327*3  'ect  taan  *manv  others.  May  not  a 
Slate  fail  to  appoint  judges,  clerks,  and  other 
officers  essential  to  the  administration  of  jus- 
nee! 

I  am  aware  that,  in  the  case  of  Oreen  v.  Sid- 
&(8  Wheat.,  17).  this  court  say:  "It  is  no 
answer,  that  the  acts  of  Kentucky  now  in 
question  are  regulations  of  the  remedy,  and 
sot  of  the  right  to  lands.  If  these  acts  so 
change  the  nature  and  extent  of  existing  reme- 
dies as  materially  to  impair  the  rights  and  in- 
terests of  the  owner,  they  are  just  as  much  a 
violation  of  the  compact  as  if  they  directly 
overturned  his  rights  and  interests." 

The  above  question  arose  under  the  compact 
between  Virginia  and  Kentucky,  which  de- 
clared, "  that  all  private  rights  and  interests  of 
lands,  within  Kentucky,  derived  from  the  laws 
of  Virginia  prior  to  such  separation,  shall  re- 
main valid  and  secure  under  the  laws  of  the 
proposed  State,  and  shall  be  determined  by  the 
laws  then  existing  in  the  State  of  Virginia. " 

The  above  article,  say  the  court   in  their 

rk>n.  "  declares  in  the  most  explicit  terms 
all  private  rights  and  interests  of  lands, 
derived  from  the  laws  of  Virginia,  shall  re- 
gain valid  and  secure  under  the  laws  of  Ken- 
tucky, and  shall  be  determined  by  the  laws 
then  existing  in  Virginia.  It  plainly  imports, 
therefore,  that  these  rights  and  interests,  as  to 
their  nature  and  extent,  shall  be  exclusively 
determined  by  the  laws  of  Virginia,  and  that 
their  security  and  validity  shall  not  be  in  any 
*ay  impaired  by  the  laws  of  Kentucky.  What- 
ever law,  therefore,  of  Kentucky  does  narrow 
these  rights  and  diminish  these  interests,  is  a 
violation  of  the  compact,  and  is  consequently 
■"constitutional." 

And  again  the  court  observe:  "The  only 
How  abo  1. 


question,  therefore,  is,  whether  the  Acta  of 
1797  and  1813  have  this  effect.  It  is  undeni- 
able that  no  acts  of  a  similar  character  were  in 
existence  in  Virginia  at  the  time  when  the  com- 
pact was  made;  and,  therefore,  no  aid  can  be 
derived  from  the  actual  legislation  of  Virginia 
to  support  them."  These  acts  were  held  to 
abridge  the  rights  of  the  holder  under  the  Vir- 
ginia title,  and,  whether  remedial  or  otherwise, 
were  consequently  repugnant  to  the  compact. 
By  the  compact,  the  rights  and  interests  of  the 
Virginia  claimant,  both  as  to  their  nature  and 
extent,  say  the  court,  were  to  be  exclusively 
determined  by  the  laws  of  Virginia.  In  other 
words,  where  rights  are  to  be  determined  by 
one  law,  another  and  a  repugnant  law  can  have 
no  influence  upon  them.  And  this  was  the 
point  "adjudged  in  the  case  of  Oreen  [*328 
v.  Biddle.  The  question  did  not  arise  under 
the  Constitution  of  the  United  States,  but  under 
the  compact. 

In  the  case  of  Sturgei  v.  Orowninshield  (4 
Wheat.,  200),  the  late  Chief  Justice  says:  "The 
distinction  between  the  obligation  of  a  contract 
and  the  remedy  given  by  the  Legislature  to  erf- 
force  that  obligation,  has  been  taken  at  the 
bar,  and  exists  in  the  nature  of  things.  With- 
out impairing  the  obligation  of  the  contract, 
the  remedy  may  certainly  be  modified  as  the 
wisdom  of  the  nation  shall  direct."  This  is 
the  true  principle  laid  down  in  explicit  terms. 

The  doctrine  that  the  remedy  constitutes  a 
part  of  the  contract  is  a  mere  abstraction, 
which  cannot  be  carried  into  practical  opera- 
tion. If  the  doctrine  be  sound,  it  secures  the 
means  for  the  enforcement  of  the  contract  at 
its  date. 

Now,  does  anyone  doubt  that  a  State  Legis- 
lature may  abolish  imprisonment  for  debt,  as 
well  on  past  as  future  contracts?  Here  is  a 
modification  of  the  remedy,  which  takes  away 
a  means,  and  often  a  principal  means,  of  en- 
forcing the  payment  of  the  debt.  And  yet  this 
is  admitted  by*  all  to  be  a  constitutional  law. 
Nor  does  anyone  doubt  the  constitutionality 
of  a  statute  of  limitations.  This  operates  up- 
on contracts  entered  into  before  its  enactment, 
and  bars  the  right  of  action. 

Now,  if  the  remedy  existing  at  the  time  of 
the  contract  is  a  part  of  the  contract,  the  State 
Legislature  cannot  modify  the  remedy,  much 
less,  as  by  the  above  statute,  take  it  away.  It 
is  no  answer  to  this  argument  to  say,  that  the 
statutory  bar  is  only  interposed  where  the 
obligee  has  been  grossly  negligent.  There 
was  no  such  condition  of  vigilance  at  the  date 
of  the  contract,  and  if  the  above  argument  be 
sound,  no  subsequent  action  of  the  Legislature 
can  impair  its  obligation  by  materially  retard- 
ing its  enforcement,  much  less  by  barring  the 
remedy. 

The  argument  in  favor  of  the  statute  is,  that 
it  does  not  act  upon  the  contract,  but  with- 
draws the  remedy.  Now,  if  this  be  a  constitu- 
tional exercise  of  power  by  a  State  Legislature, 
surely  the  exercise  of  the  lesser  power,  by 
modifying  the  remedy  at  discretion,  must  also 
be  constitutional.  Does  not  the  greater  power 
include  the  lesser?  The  power,  whether  exer- 
cised in  passing  a  statute  of  limitations,  or  in 
modifying  the  Taws  in  relation  to  *judg-  [*329 
menu  and  executions,  acts  upon  the  remedy. 
In  both  instances  the  enactments  constitute  the 
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laws  of  the  forum.  And  in  my  judgment 
they  depend  upon  the  same  power  over  the 
remedy. 

But  if  the  remedy  be  a  part  of  the  contract, 
how  must  it  be  applied?  Instead  of  looking  to 
the  laws  regulating  judicial  proceedings  at  the 
time  the  action  is  brought,  the  court  must  look 
to  the  date  of  the  contract  and  the  laws  then 
in  force.  The  contract,  in  this  view,  gives 
vitality  to  laws  annulled  by  the  Legislature, 
and  the  law  of  the  remedy  becomes  as  diversi- 
fied as  the  contracts  to  which  it  is  applied. 
Can  such  a  rule  of  construction  be  enforced? 

How  is  a  contract  made  in  one  State  to  be 
enforced  in  another?  If  the  remedy  in  the 
State  where  the  contract  is  made  enter  into  it, 
does  it  carry  this  remedy  into  another  jurisdic- 
tion? This  will  not  be  contended;  and  why 
not?  If  the  contract  within  the  State  include 
the  law  of  the  remedy,  why  does  it  not  carry 
into  a  foreign  jurisdiction  the  same  conditions? 
Every  contract  does  this,  which  is  governed  by 
the  local  law.  A  contract  for  the  payment  of 
money,  made  and  to  be  performed  In  the  State 
ol  New  York,  bears  7  per  cent  interest.  And 
this  rate  of  interest  is  recovered  on  the  contract 
in  a  State  where  7  per  cent,  would  be  usurious. 
And  so  of  every  other  contract  made  under  a 
local  law,  however  repugnant  may  be  its  con- 
ditions to  the  laws  and  policy  of  the  jurisdic- 
tion where  the  remedy  is  sought.  This  is  em- 
phatically the  law  of  the  contract.  And  if  the 
remedy  be  also  the  law  of  the  contract,  it  must 
follow  the  contract  wherever  it  shall  be  prose- 
cuted. If  this  be  not  the  case,  the  argument 
falls;  the  remedy  exists  independently  of  the 
contract,  and  does  not  constitute  a  part  of  it. 

A  contract  void  by  the  local  law  on  the 
ground  of  usury,  or  because  it  is  against  the 
policy  of  the  law,  can  be  enforeed  nowhere. 
There  is  no  exception  to  the  principle  that 
where  a  contract  is  entered  into  under  the  sanc- 
tions of  a  Stale  law,  that  law  governs  the  con- 
tract in  whatever  jurisdiction  suit  may  be 
brought  on  it.  And  so  where  a  contract  is 
made  in  one  State  to  be  performed  in  another, 
the  place  of  performance  gives  the  law  of  the 
contract.  But  in  no  case  does  the  remedy  at- 
tach itself  to  the  contract,  so  as  to  constitute  a 
part  of  it.  Such  an  idea  is  too  abstract  for 
practical  operations.  At  most,  it  could  only 
affect  contracts  sued  on  in  the  State  where 
they  were  made.  Such  a  principle  could 
330*]  *not  be  carried  out.  It  would  diversify 
the  remedy  to  an  impracticable  extent. 

Every  contract  is  entered  into  with  a  sup- 
posed knowledge  by  the  parties,  that  the  law- 
making power  may  modify  the  remedy.  And 
this  it  may  do,  at  its  discretion,  so  far  as  it  acts 
only  on  the  remedy.  It  may  regulate  the 
mode  in  which  process  shall  be  issued  and 
served :  how  the  pleadings  shall  be  filed,  and  at 
what  term  judgment  shall  or  may  be  entered. 
And  it  may  also  regulate  final  process.  It  may 
require  that  the  personal  property  of  the  de- 
fendant shall  be  levied  on  and  sold,  before  land 
shall  be  taken  in  execution.  It  may  say  what 
notice  shall  be  given  on  the  sale  of  real  estate 
on  execution;  and  also  require  that  it  shall  sell 
for  one  half  or  two  thirds  of  its  value.  A  val- 
uation law  in  those  States  where  it  has  been 
adopted  has  been  found  salutary  in  guarding 
the  rights  of  debtor  and  creditor.  A  debtor, 
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under  this  law,  cannot  defeat  the  claim  of  hit 
creditor,  by  purchasing  the  real  estate  levied 
on,  through  the  agency  of  a  friend,  at  a  nomi- 
nal price;  and  this  protects  the  rights  of  the 
creditors  of  the  defendant  generally.  There 
may  be  some  cases  of  hardship  to  creditors 
under  such  a  law,  but  they  must  be  few  and 
unimportant  in  comparison  with  the  benefits 
secured  by  the  law  both  to  creditors  and  debt- 
ors. Some  restriction  on  the  sale  of  land  on 
execution  is  required  by  a  sound  policy,  espe- 
cially in  new  and  rising  States,  where  real  prop- 
erty can  scarcely  be  said  to  have  a  final  value. 

But  this  law  is  supposed  to  be  unconstitu- 
tional from  its  retrospective  effect.  I  had  sup- 
posed that  such  a  supposition  could  not  be 
raised,  under  the  decision  of  this  court. 

In  the  case  of  Satterlee  v.  Matthewson  (2  Pe- 
ters, 407),  "The  plaintiff,  at  the  trial,  set  up  a 
title  under  a  warrant  dated  the  10th  January, 
1812,  founded  upon  an  improvement  in  the 
year  1786,  which  it  was  admitted  was  under  a 
Connecticut  title,  and  a  patent  dated  19th  Feb 
ruary.  1818. 

"  The  defendant  claimed  title  under  a  patent 
issued  to  John  Wharton  in  the  year  1781,  and 
a  conveyance  by  him  to  Satterlee  in  1812." 
Sometime  in  the  year  1790.  the  defendant  had 
come  into  possession  as  tenant  to  the  plaintiff, 
and  it  was  insisted  that  the  defendant  was 
estopped  from  setting  up  his  title.  The  Court 
of  Common  Pleas  decided  in  favor  of  the  plaint- 
iff; but  on  a  writ  of  error,  the  Supreme  Court 
of  Pennsylvania  held,  that  "by  the  settled 
*law  of  that  State,  the  relation  of  land-  [*3S1 
lord  and  tenant  could  not  subsist  under  a  Con- 
necticut title."  Upon  which  ground  the  judg- 
ment was  reversed,  and  a  ventre  facia*  de  novo 
was  awarded. 

On  the  8th  day  of  April,  1826,  and  before 
the  second  trial  of  the  cause  look  place,  the 
Legislature  of  that  State  passed  a  law,  declar- 
ing "  that  the  relation  of  landlord  and  tenant 
shall  exist,  and  be  held  as  fully  and  effectually 
between  Connecticut  settlers  and  Pennsylvania 
claimants,  as  between  other  citizens  of  this 
Commonwealth,  on  the  trial  of  any  cause  now 
pending  or  hereafter  to  be  brought  within  this 
Commonwealth,  any  law  or  usage  to  the  con- 
trary notwithstanding."  Under  the  instruction 
of  the  court  in  accordance  with  that  statute, 
the  jury  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered.  This  judgment, 
on  being  removed  by  writ  of  error  to  the  Su- 
preme Court  of  Pennsylvania,  was  affirmed. 
On  the  ground  that  the  above  statute  impaired 
the  obligation  of  the  contract  between  Satterlee 
and  Matthewson.  the  cause  was  removed  to 
this  court  from  the  Supreme  Court  of  Pennsyl- 
vania, by  a  writ  of  error. 

In  their  opinion  this  court  say:  "  If  the 
effect  of  the  statute  in  question  be  not  to  im- 
pair the  obligation  of  the  contract,  is  there  any 
other  part  of  the  Constitution  of  the  United 
States  to  which  it  is  repugnant?  It  is  said  to 
be  retrospective.  Be  it  so;  but  retrospective 
laws  which  do  not  impair  the  obligation  of 
contracts,  or  partake  of  the  character  of  ex  port 
facto  laws,  are  not  condemned  or  forbidden  by 
any  part  of  that  instrument." 

And  again,  "  The  objection  is  urged  that  the 
effect  of  this  act  was  to  devest  rights  which 
were  vested  by  law  in  Satterlee.    There  is  cer- 
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ttinlr  no  part  of  the  Constitution  of  the  United 
States  which  applies  to  a  State  law  of  this  de- 
Mription;  nor  are  we  aware  of  any  decision  of 
this,  or  of  any  Circuit  Court,  which  condemned 
such  a  law  upon  this  ground." 

Here  was  a  direct  legislation  not  only  on 
outing  rights  growing  out  of  contracts,  but 
men  an  effect  was  given  to  the  law  as  to  devest 
rated  rights.  And  yet  this  act  was  held  not 
to  be  in  violation  of  the  Constitution  of  the 
United  States. 

What  vested  right  is  there  or  can  there  be, 
ii  the  nature  of  things,  in  the  holder  of  a  con- 
tract to  the  particular  remedy  for  its  enforce- 
nent  which  existed  at  its  date?  But  if  there 
were  such  a  vested  right  as  to  the  remedy, 
332*]  which  there  is  not,  it  may,  under  'the 
•bore  authority,  be  devested  by  law.  If  the 
oNfckm  do  not  mean  this,  it  means  nothing. 

A  State  Legislature  cannot  impair  the  con- 
tact by  changing  the  time  or  manner  of  its 
performance.  By  the  contract,  the  parties 
We  fixed  their  rights  and  obligations;  and 
these  are  guarded  by  the  Constitution.  But 
the  remedy  for  the  enforcement  of  the  contract 
being  established  by  the  law-making  power, 
m»y  be  modified  at  Its  discretion.  This  is  ad- 
mitted as  regards  subsequent  contracts,  but 
the  same  rule  applies  to  prior  ones.  So  far  as 
tie  mere  remedy  is  concerned,  in  my  judg- 
ment, no  sound  and  practical  distinction  can 
be  drawn  between  prior  and  future  contracts. 

I  think,  in  the  case  under  consideration,  that 
the  laws  of  Illinois  referred  to  do  not  apply, 
•ad,  therefore,  I  agree  to  the  answers  given  by 
the  court  to  the  points  certified. 
How  aso  1. 


ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  on  the  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  1st. 
That  the  decree  should  direct  the  premises  to 
be  sold  at  public  auction  to  the  highest  bidder, 
without  regard  to  the  law  of  February  19th, 
1841,  which  gives  the  right  of  redemption  to 
the  mortgageor  for  twelve  months,  and  to  the 
judgment  creditor  for  fifteen.  2d.  That  [the 
decree  should  direct  the  sale  of  the  mortgaged 
premises  without  being  first  valued  by  three 
householders,  and  without  requiring  two  thirds 
of  the  amount  of  the  said  valuation  to  be  bid 
according  to  the  law  of  February  27th,  1841 ; 
and  that  the  decision  of  these  two  questions 
disposes  of  the  third.  It  is  thereupon  now  here 
ordered  and  adjudged  by  this  court,  that  it  be 
so  certified  to  the  said  Circuit  Court. 


Cited-2  How.,  613,  614 ;  3  How.,  328-330,  717 ;  5 
How.,  315 ;  6  How.,  327, 328,  330, 333,  540 ;  9  How..  447; 
16  How.,  310,  319;  24  How.,  485;  2  Wall.,  23:  4  Wall., 
540,  551,  554;  5  Wall.,  300;  8  Wall..  322.  583:  4  Otto, 
143 ;  6  Otto.,  74,  603 ;  12 Otto.,  419 :  1  Bank.  Reg-.,  409 ; 
10  Bank.  Kee .,409;  12  Bank,  Keg.,  519,  520 ;  1  Wood.  & 
M.,  132,134 ;  2  Wood.  &  M.,  413;  1  Woods,  524 ;  3  Wall., 
Jim..  214 ;  1  DHL,  528 ;  Hemp.,  314,  534;  1  Biss.,  186 :  12 
Blatchf.,193:  McAII.,519;  2  Bond..  163;  2  Abb.  U.S., 
60;  ISawy..  712:  5  McLean,  272;  Newb.,  288,300,  308  ; 
3  Woods,  212,  214. 
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»*1  "ALEXANDER  G.  McNUTT,  Governor 
of  Mississippi,  who  sues  for  the  use  of  Lbg- 
orrr.  Smith,  and  Lawrence, 

«. 

RICHARD  J.  BLAND  Aim  BENJAMIN  G. 
HUMPHREYS. 

Mimmppi  statute — citizen  of  another  state  may 
tat  in  circuit  court  of  U.  8.  on  sheriff's  bond — 
Atriff  no  right  to  discharge  prisoner  in  custody 
under  process  of  circuit  court  unless  discharge 
is  sanctioned  by  act  of  Congress  or  rule  of  that 
mtrt. 

By  b  tew  of  the  State  of  Mississippi,  sheriffs  are 
wiiilied  to  five  bond  to  the  governor  for  the 
fufcfal  performance  of  their  duty. 

A  dttseo  of  another  State  has  a  right  to  sue  upon 
tafcbood;  the  fact  that  the  governor  and  party 
ned  are  ddsens  of  the  same  State,  will  not  oust 
tks  Jurisdiction  of  the  Circuit  Court  of  the  United 
Swiss,  provided  the  party,  for  whose  use  the  suit 
a  brought.  Is  a  cJUaen  of  another  State. 

(Tader  the  resolution  passed  by  Congress  In  1188, 
■dating  to  the  use  of  State  Jails,  and  the  law  of 
MaMppi  passed  in  1822,  a  sheriff  has  no  right  to 
tJsttarge  a  prisoner  In  custody  by  process  from 
t»»  Circuit  Court,  unless  such  discharge  issane- 
Uoaed  by  an  act  of  Congress,  or  the  mode  of  it 
adapted  as  a  rule  by  the  Circuit  Court  of  the  United 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

It  was  a  suit  upon  a  sheriff's  bond,  given  by 
Bland,  sheriff  of  Claiborne  County,  dated  10th 
Sovember,   1887,  and  in  the  penalty  of  $15,- 

At  the  May  Term,  1887,  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Mississippi,  Leggett,  Smith,  and  Lawrence, 
ctucens  of  New  York,  instituted  a  suit  against 
George  W.  McNider,  a  citizen  of  Missisippi, 
•ad  m  November  following  obtained  a  judg- 
ment for  $3,910.78. 

Ob  the  80th  December.  1887,  Leggett,  Smith, 
•ad  Lawrence  sued  out  a  writ  of  capias  ad  sat- 
ifodauhm,  against  the  body  of  the  said 
10*]  "George  McNider,  which  was  directed  to 


the  marshal  of  the  State  of  Mississippi.  The 
writ  was  executed,  and  McNider  taken  into 
custody.  The  marshal  handed  him  over  for 
safe  keeping  to  Bland,  the  sheriff  of  Claiborne 
county. 

Whilst  thus  in  custody,  McNider  applied  to 
McDougall,  a  judge  of  probate,  duly  commis- 
sioned in  and  for  the  County  of  Claiborne,  for 
the  benefit  of  the  Insolvent  Law,  of  the  State 
of  Mississippi,  passed  in  June,  1822.  The 
forms  of  that  law  being  complied  with,  the 
judge  directed  McNider  to  be  discharged  from 
imprisonment,  and  the  sheriff  accordingly  dis- 
charged him. 

At  May  Term,  1889,  Leggett,  Smith,  and 
Lawrence  brought  suit  against  the  sheriff  and 
his  securities,  of  whom  Humphreys  was  one, 
using  for  this  purpose  the  name  of  the  Govern- 
or of  Mississippi,  to  whom  the  bond  had  been 
S'.ven.  The  breach  assigned  was  that  the  said 
land,  in  violation  of  his  duty  as  sheriff,  did 
discharge,  release,  and  set  at  liberty  his  said 
prisoner,  not  by  force  or  operation  of  law,  or  in 
pursuance  of  any  power  or  process  emanating 
therefrom,  but  in  violation  thereof,  and  with- 
out the  license  or  consent  of  said  plaintiffs,  or 
of  their  lawful  agent  or  attorneys,  and  against 
their  will,  they  the  said  plaintiffs  being  wholly 
unsatisfied  ana  unpaid, and  said  judgment  afore- 
said being  then  and  there  in  full  force  and  ef- 
fect, and  not  in  any  respect  reversed  or  an- 
nulled, paid  off,  or  discharged. 

The  defendants  pleaded  two  pleas: 

1.  That  the  Act  of  June,  1822,  passed  by  the 
Legislature  of  Mississippi,  provided,  amongst 
other  things,  that  where  an  insolvent  person 
should  notoe  able  to  satisfy  or  pay  his  ordinary 
prison  fees,  if  the  creditor,  upon  notice  given 
to  him  or  her,  his  or  her  attorney  or  agent, 
should  refuse  to  give  security  to  the  jailer  or 
sheriff  for  the  payment  of  such  prison  fees,  or 
should  fail  to  pay  the  same  when  demanded, 
the  sheriff  or  jailer  should  discharge  such 
debtor  out  of  prison;  and  it  was  further  pro- 
vided that  whereas  it  was  unreasonable  that 
sheriffs  should  be  obliged  to  go  out  of  their 
counties  to  give  notice  to  creditors  at  whose 


Worn— As  to  jurisdiction  of  federal  courts  depend- 
tef  on  portico  and  residence,  see  note  to  Emory  v. 
Oreeoongb,  3  DaU..88B;  and  note  to  Strawbrldge  v. 
CartfeSCraneb.as;. 

As  to  etUsemhtp  of  a  corporation,  and  its  «tock- 

Howakd  8. 


see  note 


holder*,  and  jurisdiction  depending  upon  it,  i 
to  Hope  Ins.  Co.  v.  Boardman,  6  Crancb,  57. 

As  to  residence  of  assignor,  and  co-taxable  convey- 
ance to  enable  »u«  to  be  brought,  affecting  Jurisdic- 
tion, see  note  to  McDonald  v.  Smalley,  1  Pet,  fflO. 
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suit  any  person  might  bo  in  custody  of  sueb 
sheriff,  where  any  execution  should  be  delivered 
to  the  sheriff  of  any  other  county  than  that 
where  any  creditor  resided,  such  creditor  should 
name  some  person  in  the  county  where  the  ex- 
ecution was  to  be  levied,  to  be  his,  her,  or  their 
agent  for  the  particular  purpose  of  giving  to 
and  receiving  from  the  sheriff  any  notices 
which  might  be  necessary  relating  thereto; 
1 1*]  and  if  any  creditors  should  fail  *to  ap- 
point such  agent,  the  sheriff  should  not  be 
obliged  to  give  notice  previous  to  the  discharge 
of  such  prisoner  for  want  of  security  for  his 
prison  fees,  but  such  prisoner  should  be  dis- 
charged without  any  notice  to  be  given  to  the 
creditor  so  failing.  < 

The  defendants  then  averred  that  Leggett, 
Smith,  and  Lawrence,  at  the  time  of  the  com- 
mitment, were  not  residents  of  Claiborne 
County,  nor  were  they  ever  so  afterwards,  and 
that  they  failed  to  appoint  any  agent  or  attor- 
ney to  receive  a  notice  from  the  sheriff;  that 
McNider  was  unable  to  pay  his  prison  fees, 
and  that  the  plaintiffs  wholly  failed  to  give  se- 
curity to  the  sheriff  for  the  payment  of  the  said 
prison  fees. 

2.  That  McNider  was  regularly,  and  accord- 
ing to  the  provisions  of  the  acts  of  the  Legisla- 
ture of  Mississippi  for  the  relief  of  insolvent 
debtors,  brought  before  McDougall,  a  judge  of 
probate,  and  then  and  there,  by  the  order  and 
warrant  of  the  said  judge,  discharged  from  the 
custody  of  the  said  sheriff. 

The  replication  of  the  plaintiffs  to  the  first 
plea  was,  that  at  the  time  of  the  discharge  of 
McNider,  they  had  an  agent  residing  within 
the  State  of  Mississippi,  to  wit,  in  the  County 
of  Warren,  and  that  no  application  whatever 
was  made  to  the  plaintiffs  or  their  agent,  for 
the  payment  of  jail  fees,  or  to  give  security  for 
the  same;  nor  was  any  notice  whatever  given 
to  the  plaintiffs  or  their  agent  or  attorney  of  an 
intention  to  discharge  the  prisoner,  or  of  his 
application  to  be  discharged,  either  for  that 
cause  or  any  other. 

The  replication  to  the  second  plea  was,  that 
the  prisoner  was,  by  virtue  of  process  legally 
issuing  from  the  Circuit  Court  of  the  United 
States,  taken  into  custody  by  the  marshal  of 
the  district,  and  by  him  was  delivered  to  the 
defendant.  Bland,  for  safe  keeping,  who  was 
then  sheriff  of  the  county  in  which  the  prisoner 
was  taken.  That  the  prisoner  was  not  dis- 
charged from  custody  aforesaid  by  virtue  of  any 
grocess  emanating  from  any  court  of  the  United 
tates  or  judge  thereof,  nor  by  virtue  of  any 
law  of  the  United  States,  but  that  he  was  dis- 
charged contrary  to  the  provisions  of  the  sev- 
eral acts  of  Congress  made  and  provided,  pre- 
scribing the  mode  and  manner  of  discharging 
prisoners  confined  under  process  from  the 
courts  of  the  United  States. 

To  both  these  replications  the  defendant  de- 
murred. There  was  a  joinder  in  demurrer  as 
to  the  first;  what  was  done  with  the  second, the 
record  did  not  show. 

The  court  below  sustained  both  demurrers. 
12*]        *Mr.  Jones  for  the  plaintiffs  in  error. 

Mr.  Walker  for  the  defendants. 

Mr.  Jones  contended: 

1.  That  the  laws  of  the  United  States  and  of 
Mississippi,  and  the  bond  of  the  sheriff,  bound 
the  defendant  to  receive  and  hold  McNider  as 

1«0 


a  prisoner,  under  the  laws  and  jurisdiction  of 
the  United  States,  not  of  the  State  of  Missis- 
sippi: 

2.  That  the  pleas  of  the  defendant  were  in- 
sufficient, and  whether  the  replications  were 
good  or  not,  the  court  would  look  to  the  first 
error  in  the  pleadings,  the  insufficiency  of  the 
pleas. 

8.  That  the  United  States  and  Mississippi 
have  each  separate  systems  for  insolvent  debt- 
ors; that  they  cannot  be  reconciled  with  each 
other. 

4.  That  the  courts  of  the  United  States  and 
of  the  States  can  each  look  only  to  their  re- 
spective systems  and  act  upon  them. 

5.  That  the  State  courts  cannot  discharge  a 
debtor  in  confinement  under  execution  from  a 
court  of  the  United  States,  either  under  the 
laws  of  insolvency,  or  by  any  "other  State  au- 
thority. 

He  considered  this  case  as  coming  fully 
within  the  principle  established  by  this  court 
in  Duncan  v.  Darst  (1  Howard,  801).  No 
State  can  change  the  laws  of  the  United  States. 
The  insolvent  law  of  Mississippi  is  confined  to 
cases  where  persons  are  under  execution  by 
process  issued  by  any  court  of  record  within 
the  State.  (1  Howard  &  Hutchinson,  687.)  It 
provides,  also,  that  no  creditor  shall  receive  any- 
thing unless  he  shall  have  obtained  a  judgment 
The  discharge  by  the  sheriff  in  consequence  of 
not  being  indemnified  is  also  a  branch  of  the 
State  system.  The  marshal  could  not  have  dis- 
charged the  prisoner,  and  the  sheriff  was  pro 
hoc  vice  the  marshal.  The  latter  was  respon- 
sible to  the  former  for  the  fees. 

Mr.  Walker  contended  that  the  equity  of  the 
case  was  with  the  defendants,  inasmuch  as  the 
discharge  had  been  ordered  by  a  court  of  com- 
petent jurisdiction,  which  would  have  enforced 
its  order  by  an  attachment.  The  first  replica- 
tion averred  that  the  plaintiffs  had  an  agent 
in  an  adjoining  county,  which  was  tendering 
an  immaterial  Issue.  The  demurrer  to  this  wat. 
therefore  properly  sustained.  There  was  no 
question  raised  below  as  to  the  power  of  the 
State.  But  the  court  below  had  no  jurisdic- 
tion in  the  case,  as  it  was  between  citizens  of 
the  same  State.  Although  this  court  has  de- 
cided that  where  the  real  party  is  out  of  the 
State,  he  may  use  the  name  of  a  nominal 
•plaintiff  within  it,  yet  it  has  also  decided  f*13 
that  where  the  assignment  is  by  operation  of 
law,  such  a  plaintiff  cannot  sue.  The  law  of 
Mississippi  gives  no  right  of  action  on  a  sher- 
iff's bond,  but  provides  other  remedies.  (How- 
ard &  Hutchinson,  625  et  teg.)  They  are  by 
motion  against  the  sheriff  and  his  securities. 

Mr.  Jones,  in  reply: 

The  replication  must  be  overlooked,  if  the 
plea  itself  is  bad,  which  is  the  case  here.  It  i> 
settled  that  the  real  party  to  a  suit  is  the  patty 
for  whose  use  it  is  brought.  The  governors 
name  is  only  used  profoitna.  If  the  argument 
on  the  other  side  be  sound,  there  is  no  remedy 
on  the  bond  at  all ;  for  an  escape  could  not  be 
tried  upon  motion.  The  object  of  requiring  s 
bond  was  to  secure  the  interest  of  all  the  cit- 
izens of  the  State,  and  yet  the  bond  would  be- 
come of  no  use  in  cases  of  escape.  The  law  of 
Mississippi  accepting  the  Resolutions  of  1189.  ' 
gives  a  remedy  to  all  parties  concerned.  (Hsw- 
ard  &  Hutchinson,  49.) 

HOWABS*- 
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Mr.  Justice  Baldwin  delivered  the  opinion 
of  the  court: 

A*  the  judgment  below  was  rendered  on  a 
general  demurrer,  it  is  necessary  to  ascertain  in 
wbat  port  of  the  pleadings  the  first  demurrable 
defect  occurred,  which  the  defendant  here  al- 
lege* was  in  the  declaration,  inasmuch  as  it  ap- 
pear! thaUthe  plaintiffs  and  defendants  were 
citizens  of  Mississippi,  and  consequently  the 
court  below  had  not  jurisdiction  of  the  case. 

By  the  law  of  that  State  (How.  &  Hut.,  290, 
291),  all  sheriffs  must  give  a  bond  to  the  gov- 
ernor of  the  State  for  the  time  being,  and  his 
successors,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office ;  which  bond 
may  be  put  in  suit  and  prosecuted  from  time  to 
time  at  the  costs  and  charges  of  any  party  in- 
jured, until  the  whole  amount  of  the  penalty 
thereof  be  recovered.  This  suit  was  according- 
ly brought  in  the  name  of  the  governor,  for  the 
me  of  Legget,  Smith,  and  Lawrence,  citizens  of 
5ew  York. 

The  parties  in  interest,  therefore,  had  a  right 
to  toe  the  defendants  in  the  Circuit  Court  in 
their  own  names,  by  a  bill  in  equity  in  an  ap- 
propriate use,  or  by  an  action  of  debt,  or  for  an 
escape  against  the  sheriff  himself,  as  in  Darat 
t.  Duaean  (1  How.,  801),  if  he  made  out  a 
cause  of  action  in  either  form,  and  we  can  per- 
ceive no  sound  reason  for  denying  the  right  of 
prosecuting  the  same  cause  of  action  against 
lie  sheriff  and  his  sureties  in  the  bond,  by  and 
ii  the  name  of  the  governor,  who  is  a  purely 
14*]  naked  trustee  for  any  party  injured.  *He 
■  a  mere  conduit  through  whom  the  law  affords 
a  remedy  to  the  person  injured  by  the  acts  or 
omissions  of  the  sheriff ;  the  governor  cannot 
prevent  the  institution  or  prosecution  of  the 
nit,  nor  has  he  any  control  over  it.  The  real 
and  only  plaintiffs  are  the  plaintiffs  in  the  exe- 
carioa,  who  have  a  legal  right  to  make  the  bond 
available  for  their  indemnity,  which  right  could 
net  be  contested  in  a  suit  in  a  State  court  of 
JGasiarippi,  nor  in  a  circuit  court  of  the  Unit- 
ed States,  in  any  other  mode  of  proceeding  than 
ob  the  sheriff's  bond. 

It  would  be  a  glaring  defect  in  the  jurispru- 
dence of  the  United  States,  if  aliens  or  citizens 
of  other  States  should  be  deprived  of  the  right 
of  suit  on  sheriffs'  bonds  in  the  federal  courts 
sitting  in  Mississippi,  merely  because  they  were 
taken  in  the  name  of  the  governor  for  the  use 
of  the  plaintiffs  in  mesne  or  final  process,  who 
are  in  law  and  equity  the  beneficiary  obligees; 
we  think  this  defect  does  not  exist.  The  Con- 
stitution extends  the  judicial  power  to  contro- 
versies between  citizens  of  different  States;  the 
11th  section  of  the  Judiciary  Act  gives  jurisdic- 
tion to  the  circuit  courts,  of  suits  between  a 
csixen  of  the  State  where  the  suit  is  brought, 
•ad  a  citizen  of  another  State.  In  this  case 
lane  is  a  controversy  and  suit  between  citizens 
•I  Sew  York  and  Mississippi;  there  is  neither 
•etween  the  governor  and  the  defendants;  as 
la*  instrument  of  the  State  law  to  afford  a  rem- 
edy against  the  sheriff  and  his  sureties,  his  name 
»» the  bond  and  to  the  suit  upon  it,  but  in  no 
jast  view  of  the  Constitution  or  law  can  he  be 
rn— idnud  as  a  litigant  party;  both  look  to 
tkiagtjBot  names — to  the  actors  in  controversies 
sad  mits,  not  to  the  mere  forms  or  inactive  in- 
•traneatt  used  in  conducting  them,  in  virtue  of 
some  positive  law. 
Howabd  a.  U.  8.,  Book  11. 


This  court  must  have  acted  on  these  princi- 
ples in  Browne  et  al.  v.  Strode  (5  Cranch,  808), 
which  was  a  suit  on  an  administration  bond  of 
an  executor,  for  the  faithful  execution  of  the 
testator's  will,  in  conformity  with  a  law  of  Vir- 
ginia (5  Hen.  St.,  461),  which  requires  all  such 
bonds  to  be  payable  to  the  justices  of  the  County 
Court,  where  administration  is  granted, but  may 
be  put  in  suit  and  prosecuted  by,  and  at  the 
costs  of  the  party  injured.  The  object  of  that 
suit  was  to  recover  a  debt  due  by  the  testator 
to  a  British  subject ;  the  defendant  was  a  citizen 
of  Virginia;  the  persons  named  in  the  declara- 
tion as  plaintiffs  were  the  justices  of  the  county, 
who  were  also  citizens  of  Vireinia,  yet  it  was 
held  that  the  Circuit  Court  o?  that  State  had 
jurisdiction.  We  are  aware  of  no  subsequent 
decision  of  this  court,  which  in  the  least  im- 
pairs the  authority  of  that  case,  or  contravenes 
the  principle  *on  which  it  was  decided;  f*15 
that  where  the  real  and  only  controversy  is  be- 
tween citizens  of  different  States,  or  an  alien 
and  a  citizen,  and  the  plaintiff  is  by  some  pos- 
itive law  compelled  to  use  the  name  of  a  public 
officer  who  has  not,  or  ever  had  any  interest  in, 
or  control  over  it,  the  courts  of  the  United 
States  will  not  consider  any  others  as  parties  to 
the  suit,  than  the  persons  between  whom  ths 
litigation  before  them  exists. 

Executors  and  administrators  are  not  in  this 
position,  they  are  the  actors  in  suits  brought  by 
them;  the  personal  property  of  the  decedent  is 
vested  in  them;  the  persons  to  whom  they  are 
accountable,  for  whose  benefit  they  act,  can 
bring  no  suit  to  assert  their  righto  against  third 
persons,  be  the  cause  of  action  what  it  may ; 
nor  can  they  interfere  with  the  conducting  of 
the  suit  to  assert  their  rights  to  the  property  of 
the  decedent,  which  do  not  vest  in  them.  The 
personal  representative  is,  therefore,  the  real 
party  in  interest  before  the  court  (12  Pet.,  171), 
and  succeeds  to  all  the  rights  of  those  they  rep- 
resent, by  operation  of  law;  and  no  other  per- 
sons are  capable,  as  representatives  of  the  per- 
sonalty, of  suing  or  being  sued.  They  are 
contradistinguished,  therefore,  from  assignees 
who  claim  by  the  act  of  the  parties,  and  may 
sue  in  the  federal  courts  in  cases  where  the  de- 
cedent could  not.  (8  Wheat.,  668;  4  Cranch, 
808,  S.  P.)  By  the  11th  section  of  the  Judi- 
ciary Act,  assignees  cannot  sue  where  the  as- 
signor could  not,  nor  can  they  sue  in  their  own 
names  if  the  assignor  could,  unless  the  assignees 
were  aliens  or  citizens  of  another  State  than 
that  of  the  defendant,  and  the  instrument  sued 
on  was  so  assigned  as  to  vest  the  right  of  action 
in  the  assignees,  in  which  latter  case,  the  suit 
must  be  by  the  party  originally  entitled  to  sue. 
Thus  where  the  payee  of  a  promissory  note, 
which  was  neither  negotiable  nor  assignable, 
so  as  to  sustain  an  action  by  the  assignees,  sued 
for  the  use  of  a  corporation  incapable  of  suing 
in  the  federal  courts,  this  court  held  that  the 
Circuit  Court  had  jurisdiction,  on  the  ground 
that  the  suit  was  on  a  contract  between  the 
plaintiff  and  defendant.  The  legal  right  of 
acting  being  in  the  plaintiff,  it  mattered  not  for 
whose  use  the  suit  was  brought,  the  parties  be- 
ing citizens  of  different  States.  (Irvine  v.  Loxe- 
ry,  14  Pet.,  398.)  In  that  case  the  decision  in 
5  Cranch  was  reviewed  and  affirmed ;  and  as  it 
is  in  all  respects  analogous  to.  it  must  govern 
this  and  similar  cases,  where  the  cause  of  action 
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is  not  founded  on  a  contract  between  the  parties 
or  their  legal  representatives. 

The  objection  to  the  jurisdiction  cannot, 
therefore,  be  sustained. 

10*J  "The  next  question  arises  on  the  de- 
fendants' first  plea  in  bar,  which  sets  up  a  dis- 
charge of  the  prisoner  by  the  sheriff,  in  default 
of  the  plaintiff  in  the  execution  paying  the 
prison  fees  due,  pursuant  to  the  Act  of  22d 
June,  1823  (sees.  85,  47;  Hut.  &  How.,  640- 
644). 

This  law,  by  its  own  force,  cannot  apply  to 
persons  committed  on  executions  from  the 
courts  of  the  United  States,  it  must  first  be 
adopted  by  act  of  Congress,  or  some  rule  of 
court  under  the  authority  conferred  ou  the 
courts  of  the  United  States  by  law.  It  is  a  pe- 
culiar municipal  regulation,  applicable  and  in- 
tended to  apply  only  to  persons  committed 
under  State  process,  as  clearly  appears  by  the 
62d  section  of  the  same  law,  in  the  revised 
code,  as  to  process  of  the  United  States.  (How. 
&  Hut.,  649,  650.)  After  reciting  in  full  the 
Resolution  of  Congress  relating  to  jails,  passed 
in  1789  (1  Story,  70),  it  proceeds,  "  And  where- 
as it  is  just  and  reasonable  to  aid  the  United 
States  therein,  on  the  terms  aforesaid,  until 
other  provisions  shall  be  made  in  the  premises, 
it  is  enacted,  That  all  sheriffs,  &c.,  within  this 
State,  to  whom  any  person  or  persons  shall  be 
sent  or  committed  by  virtue  of  .legal  process, 
issued  by  or  under  the  authority  of  the  United 
States,  shall  be,  and  are  hereby  required  to  re- 
ceive such  prisoners  into  custody,  and  to  keep 
the  same  safely  until  they  shall  be  discharged 
by  due  course  of  law,  and  be  liable  to  the  same 
pains  and  penalties,  and  the  parties  aggrieved 
be  entitled  to  the  same  remedies,  as  if  such 
prisoners  had  been  committed  under  the  au- 
thority of  the-8late.  The  sheriff  may  require 
of  the  marshal  the  fulfillment  of  the  proposals 
of  the  general  government,  with  regard  to  rent 
and  sustenance,  at  least  quarter  yearly ;  and  on 
the  discharge  of  the  prisoner  shall  make  a  state- 
ment of  charges,  &c.,  to  enable  him  to  make  his 
return  to  the  proper  department  of  the  general 
government." 

Taking  this  section  of  the  law  in  connection 
with  the  Resolution  of  1789,  there  appears  an 
evident  intention  in  the  Legislature,  that  the 
law  should  cover  the  whole  resolution,  so  as  to 
carry  it  into  effect  in  all  its  parts  and  provisions. 
Hence  the  terms  in  each  must  be  made  to  har- 
monize; whereby  the  phrase  in  the  62d  section, 
"  and  to  keep  the  same  safely  until  they  shall 
be  discharged  by  due  course  of  law,"  will  be 
referred  to  the  corresponding  phrase  in  the  res- 
olution, "  until  they  shall  be  discharged  by  due 
course  of  the  law  thereof  "  (the  Uuited  States), 
so  as  to  authorize  no  discharge  by  virtue  of  any 
State  law,  incompatible  with  the  resolution.  If 
any  doubt  could  arise  on  these  words  in  the 
resolution.  "  all  prisoners  committed  under  the 
authority  of  the  United  States,"  whether  they 
17*]  applied  to  cases  'between  individuals,  ft 
is  removed  by  the  explicit  language  of  the  law, 
"any  person  or  persons  who  shall  be  sent  or 
committed  by  virtue  of  legal  process,  issued  by, 
or  under  the  authority  of  the  United  States. " 
Ac,  "  and  the  parties  aggrieved  shall  be  en- 
titled to  the  same  remedies, '  <fcc.,  which  neces- 
sarily embrace  all  cases,  civil  or  criminal. 

As  it  would  be  Wholly  inconsistent  with  this 
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view  of  the  resolution  and  law,  for  the  Legisla- 
ture to  authorize  the  sheriff  to  discharge  any 
person  from  custody,  otherwise  than  by  the 
due  course  of  the  laws  of  the  United  States,  we 
cannot  attribute  such  an  intention  to  them, 
unless  the  words  of  their  act  clearly  indicate  it ; 
but  there  is  nothing  in  the  act  to  that  effect,  or 
any  words  which  admit  of  such  construction. 
On  the  contrary,  as  the  resolution  of  Congress 
positively  requires  it,  as  the  preamble  to  the 
State  law  declares  it  to  be  "  just  and  reasonable 
to  aid  the  United  States  therein,"  the  enacting 
part  must  be  taken  accordingly;  otherwise  the 
law  would  conflict  with  the  resolution. 

The  Act  of  Congress  passed  in  1800  provides 
for  the  mode  of  discharging  insolvent  debtors, 
committed  under  process  from  the  courts  of 
the  United  States,  and  the  cases  in  which  it 
may  be  done;  it  is  obligatory  on  the  sheriffs  in 
every  county  of  the  States  who  have  acceded 
to  the  Resolution  of  1789,  and  no  discharge 
under  any  State  law  not  adopted  by  Congress, 
or  a  rule  of  court,  can  exonerate  the  officer. 
(  Vide  1  Story,  715;  8  Story.  1982.  1989;  frtydam 
v.  Broadnax,  14  Pet.,  75;  10  Whert.,  36,  87.) 
From  the  time  of  Palmer  and  Allen  ( 7Cranch. 
550)  to  Darit  v.  Duncan,  the  language  and 
decisions  of  this  court  have  been  uniform  for 
more  than  forty  years,  that  a  State  law,  which 
is  "  a  peculiar  municipal  regulation,  not  having 
any  immediate  relation  to  the  progress  of  a  suit, 
but  imposing  a  restraint  on  State  officers  in  the 
execution  of  the  process  of  their  courts,  is 
altogether  inoperative  upon  the  officers  of  the 
United  States  in  the  execution  of  the  mandates 
which  issue  to  them.  By  the  Process  Acts  of 
1789.  1792,  and  1828,  Congress  have  adopted 
such  State  laws  as  prescribe  the  modes  of  pro- 
cess and  proceedings  in  suits  at  common  law. 
as  are  not  in  conflict  with  the  laws  of  the 
United  States,  which  can  be  executed  by 
the  courts  of  the  United  States;  which  impose 
no  restraint  on,  or  obstruction  of  their  process 
from  its  inception  till  ultimate  satisfaction  from 
the  defendant,  or  the  marshal,  sheriff,  or  other 
officer,  intrusted  with  its  execution."  ( 2  Pet., 
525;  10  Wheat.,  40,  56,  &c.)  "  Congress,  how- 
ever, did  not  intend  *to  defeat  the  execu-  [*18 
tion  of  judgments  rendered  in  the  courts  of  the 
United  States,  but  meant  they  should  have  full 
effect  by  force  of  the  State  laws  adopted,  and 
therefore  all  State  laws  regulating  proceedings 
affecting  insolvent  persons,"  or  that  are  ad- 
dressed to  State  courts  or  magistrates  in  other 
respects,  which  confer  peculiar  powers  on  such 
courts  and  magistrates,  do  not  bind  the  federal 
courts,  because  they  have  no  power  to  execute 
such  laws.  (1  How.,  806;  14  Pet.,  74.  S.  P.) 
For  these  reasons  we  are  of  opinion .  that  the 
defendants'  first  plea  is  defective,  in  not  setting 
forth  a  case  which  justifies  the  discharge  of  the 
person  committed  on  the  execution. 

The  second  plea  sets  up  a  discharge  of  the 
prisoner  pursuant  to  the  laws  of  Mississippi,  as 
an  insolvent  debtor,  by  order  of  a  judge  of  pro- 
bate; which  presents  a  case  covered  by  the  de- 
cision of  this  court  in  Darot  v.  Duncan,  that 
such  a  discharge  by  a  sheriff  was  no  defense  to 
an  action  of  debt  for  an  escape.  (1  How., 
804.) 

The  judgment  of  the  court  below  must  there- 
fore be  reverted,  and  judgment  rendered  for  the 
plaintiff. 

Howard  8. 
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Mr.  Juttice  Daxiei,  dissented: 
I  Prom  the  opinion  just  pronounced  on  the  part 

of  the  court  in  this  cause,  I  am  constrained  to 
differ.  Although  it  ever  must  be  with  unaf- 
fected diffidence  that  I  shall  find  myself  opposed 
to  a  majority  of  my  brethren,  still  a  feeling  like 
that  just  adverted  to,  should  not,  and  properly 
cannot,  induce  in  me  a  relinquishment  of  con 
dnsions  formed  from  examinations  carefully 
Bade,  and  upon  decisions  which  appear  to  be 
di«inctly,  as  they  have  been  repeatedly  an- 
nounced. My  opinion  la,  that  the  judgment  of 
the  Circuit  Court  against  the  plaintiff  below 
ought  to  be  affirmed,  for  the  reason  that  the 
court  could  not  properly  take  cognizance  of 
his  cause.  Under  systems  of  polity  compound- 
ed as  are  the  federal  and  State  governments  of 
this  Union,  instances  of  conflicting  power  and 
jurisdiction,  real  or  apparent,  will  frequently 
imc,  and  will  sometimes  run  into  niceties  cal- 
culated to  perplex  the  most  astute  and  practiced 
expositors.  For  myself.  I  must  believe  that  the 
wrest  preventive  of  such  instances,  their  safest 
and  most  effectual  remedy  when  they  shall 
occur,  will  be  found  in  an  adherence  to  limits 
which  language  in  its  generally  received  accep- 
tation prescribes,  and  in  shunning  not  merely 
that  which  such  acceptation  may  palpably  for- 
bid, but  as  far  as  possible,  whatever  is  ambig- 
bous  or  artificial.  In  adopting  or  commend- 
fae  the  rule  thus  indicated,  I  undertake  to 
19*]  propound  no  new  principle  of  'construc- 
tion to  this  court,  to  essay  no  innovation  upon 
hi  doctrines.  I  plant  myself,  on  the  contrary, 
upon  its  oft-repeated  decisions,  and  invoke  their 
protection  for  the  interpretation  now  insisted 
■poo. 

The  action  in  the  Circuit  Court  was  instituted 
in  the  name  of  Alexander  McNutt,  Governor  of 
the  State  of  Mississippi  ( who  was  the  successor 
of  Charles  Lynch ),  who  sues  for  the  use  of 
Thomas  Leggett  and  other,  citizens  of  the  State 
of  New  York,  against  Bland,  Humphreys,  and 
Geissen,  citizens  of  the  State  of  Mississippi.  It 
us  founded  on  a  bond  executed  by  Bland,  as 
sheriff  of  the  County  of  Claiborne  in  the  State 
above  mentioned.  The  pleadings,  so  far  as 
thry  relate  to  the  conduct  of  the  sheriff  in  ful- 
filment of  his  duties,  or  in  dereliction  thereof, 
tie  irrelevant  to  the  question  here  raised,  and 
seed  not  therefore  be  examined.  The  proper 
question  for  consideration  here  is  this — whether, 
•poo  the  case  as  presented  upon  the  declaration, 
the  Circuit  Court  of  Mississippi  could  take  ju- 
risdiction. McNutt  is  the  party  plaintiff  upon 
(he  record,  in  whom  is  the  legal  right  of  action. 
Leggett  and  others,  who  are  said  to  be  the  ben- 
etaaries  in  the  suit,  and  in  whom  is  the  equi- 
OWe  interest,  are  not  the  legal  parties  to  the  suit 
at  law,  and  could  not  maintain  an  action  upon 
the  bond  to  which  they  were  not  parties. 

Is  McNutt  to  be  considered  as  suing  in  his 
private  individual  character,  and  the  addition 
"  governor  of  the  State  of  Mississippi"  to  be 
regarded  as  merely  a  phrase  of  description? 
Or  is  it  to  be  viewed  as  the  representative  of 
the  State  of  Mississippi,  or  rather  as  identified 
with  the  sovereignty  of  that  State,  and  having 
voted  in  him  the  exercise  of  her  executive 
authority?  Let  both  branches  of  this  inquiry 
heearaoirily  pursued.  If  McNutt  is  to  be  re- 
tried a*  a  private  party  to  the  action,  whether 
■  his  own  interest,  or  as  the  private  agent  of 
Howabo  8. 


the  State  for  certain  purposes,  it  would  indeed 
seem  to  be  too  late,  and  entirely  supererogatory, 
to  construct  an  argument  to  prove,  that  to 
warrant  either  the  commencement  or  prosecu- 
tion of  a  suit  in  his  name  in  a  Circuit  Court  of 
the  United  States,  his  citizenship  must  be 
averred  and  shown  upon  the  record.  Decisions 
to  this  effect  may  be  said  to  have  been  piled 
upon  the.  question,  for  they  may  be  traced  from 
a  period  coeval  almost  with  the  passage  of  the 
judicial  act,  down  to  a  comparatively  recent 
day ;  ranging  through  at  least  ten  volumes  of 
the  decisions  of  this  court:  and  ruling,  it  is 
believed  without  an  exception,  that  wherever 
jurisdiction  is  to  be  claimed  from  the  citizen- 
ship or  alienage  of  parties,  such  citizenship 
or  alineage  must  be  expressly  set  forth:  rul- 
ing, moreover,  that  wherever  jurisdiction  is 
•claimed  from  the  character  of  parties,  [*20 
it  must  be  understood  as  meaning  the  parties 
to  the  record. 

The  first  case  in  support  of  these  positions, 
is  that  of  Bingham  v.  Cabot  etal.  ( from  8  Dall. , 
883),  instituted  in  1707,  in  which  the  plaintiffs 
were  styled  in  narr.  as  John  Cabot  (with  the  co- 
plaintiffs  ),  described  as  being  "all  of  our  said 
district  of  Massachusetts,"  and  as  complaining 
that  "said  William,  of  Boston,  being  indebted, 
&c."  Lee,  Attorney  General,  insisted  "that 
there  was  not  a  sufficient  allegation  in  the  rec- 
ord of  the  citizenship  of  the  parties  to  main- 
tain the  jurisdiction  of  the  Circuit  Court,  which 
is  of  limited  jurisdiction."  Dexter,  on  the 
other  hand,  urged  "  that  stating  in  the  declara- 
tion the  party  to  be  of  a  particular  place,  desig- 
nates his  home,  and  of  course  his  citizenship." 
The  court  were  clearly  of  opinion  "  that  it  was 
necessary  to  set  forth  the  citizenship  ( or  alien- 
age where  a  foreigner  was  concerned)  of  the 
respective  parties,  in  order  to  bring  the  case 
within  the  jurisdiction  of  the  Circuit  Court." 
In  the  year  1797,  were  decided  in  the  Supreme 
Court  the  cases  of  Turner  v.  J&urille,  and  of 
Turner,  Admin.,  &e.,  v.  The  Bank  of  North 
America,  reported  in  4  Dall.,  the  former  at  pp. 
7  and  8,  the  latter  on  pp.  8,  9,  10  and  11.  The 
declaration  in  the  former  case  set  out  a  demand 

by  the  Marguis  de  Casa  Eurille,  of ,  in  the 

island  of ,  against  Stanley  and  the  intestate 

of  Turner  and  Greene,  merchants  and  partners 
at  Newbern  in  the  said  district.  Upon  objec- 
tion to  the  jurisdiction  for  want  of  a  proper 
description  of  parties — By  the  Court:  "The 
decision  in  the  case  of  Bingham  v.  Cabot  et  al. 
must  govern  the  present  case;  let  the  judgment 
be  reversed  with  costs."  Turner,  Admin,  of 
Stanley,  v.  1  he  Bank  of  Nortli  America  was  an 
action  upon  a  promissory  note  drawn  at  Phila- 
delphia by  8tanley,  indorsed  by  Biddle  &  Com- 
pany to  the  Bank  of  North  America.  The  narr. 
stated  that  the  president  and  directors  were 
citizens  of  the  8tate  of  Pennsylvania,  tbatTur- 
ner.the  administrator,  and  Stanley, the  intestate, 
were  citizens  of  the  State  of  North  Carolina; 
but  of  Biddle  &  Company.the  payers  and  indors- 
ers,  there  wag  no  other  description  than  "  that 
they  used  trade  and  merchandise  at  Philadel- 
phia or  North  Carolina."  Ellsworth,  Chief 
Justice,  in  delivering  the  opinion  of  the  court, 
after  remarking  that  the  Bank  of  North  Amer- 
ica, as  well  as  the  drawer  of  the  note,  was 
properly  described,  proceeds  thus:  "  The  error 
assigned  is,  that  it  does  not  appear  from  the 
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record  that  Biddle  &  Company,  the  promisees, 
or  any  of  them,  are  citizens  of  a  State  other 
than  that  of  North  Carolina.  The  Circuit 
21*]  Court,  though  an  inferior  'court  in  the 
language  of  the  Constitution,  is  not  so  in  the 
language  of  the  common  law.  A  circuit  court, 
however,  is  of  limited  jurisdiction,  and  has 
cognizance  not  of  cases  generally,  but  only  of  a 
few  specially  circumstanced;  and  a  fair  pre- 
sumption is,  not  (as  with  regard  to  a  court  of 
general  jurisdiction )  that  a  cause  is  within  its 
jurisdiction  unless  the  contrary  appears,  but 
rather  that  a. cause  is  without  its  jurisdiction 
till  the  contrary  appears.  This  renders  it  nec- 
essary to  set  forth,  upon  the  record  of  a  circuit 
court,  the  facts  and  circumstances  which  give 
jurisdiction,  either  expressly  or  in  such  manner 
as  to-render  them  certain  by  legal  intendment. 
Among  those  circumstances,  it  is  necessary, 
where  the  defendant  is  a  citizen  of  one  State, 
to  show  that  the  plaintiff  is  a  citizen  of  some 
other  State,  or  an  alien.  Here  the  description 
of  the  promisee  only  is,  that  he  used  trade  at 
Philadelphia  or  North  Carolina,  which  contains 
no  averment  that  he  was  a  citizen  of  a  State 
other  than  North  Carolina,  or  an  alien.  We 
must  therefore  say  there  was  error."  In  Moss- 
man  v.  Higginson  ( 4  Dall.,  12),  the  same  doc- 
trine is  affirmed,  and  the  court  conclude  then- 
opinion  with  the  following  explicit  language: 
"  Neither  the  Constitution,  nor  the  act  of  Con- 
gress, regards,  on  this  point,  the  subject  of  the 
suit,  but  the  parties.  A  description  of  the 
parties  is  therefore  indispensable  to  the  exercise 
of  jurisdiction.  There  is  here  no  such  descrip- 
tion." The  case  of  Couth  et  al.  v.  Stead  et  ux. 
(4  Dall.,  p.  22)  is  marked  by  one  trait  which 
peculiarly  illustrates  and  enforces  the  principle 
ruled  in  the  cases  previously  cited.  In  this  last 
case,  a  supplemental  bill  was  filed  making  a 
new  party  to  a  suit  previously  pending,  but  in 
the  supplemental  bill  no  description  of  the  citi- 
zenship of  this  new  defendant  was  given:  the 
absence  of  such  description  having  heen  assign- 
ed for  error,  it  was  contended  that  such  a  de- 
scription was  not  necessary  in  the  supplemental 
suit,  which  is  merely  an  incident  of  the  original 
bill  brought  in  the  same  court;  but  the  Supreme 
Court  sustained  the  objection,  and  reversed  the 
decree  of  the  Circuit  Court  on  the  ground  of 
jurisdiction.  Next  in  the  order  of  time  is  the 
case  of  Wood  v.  Wagnon  (2  Cranch,  9). 
Where  the  statement  in  the  pleadings  was  that 
Wagnon,  a  citizen  of  Pennsylvania,  showeth, 
that  James  Wood,  of  Georgia,  <fcc.  The  judg- 
ment was  reversed  for  the  defect  that  the  plaint- 
iff and  defendant  were  not  shown  by  the  plead- 
ings to  be  citizens  of  different  States. 

In  Hepburn  and  Dundat  v.  EUzey  (2  Cranch, 
445),  the  decision  turned  upon  a  defect  in  the 
description  of  a  party  necessary  to  give 
22*]  *jurisdiction.  (Winchester  v.  Jacluon,  3 
Cranch,  514.)  The  writ  of  error  was  dismissed 
for  want  of  jurisdiction,  the  parties  not  ap- 
pearing upon  the  record  to  be  citizens  of  dif- 
ferent States.  In  Kemp's  Lessee  v.  Kennedy, 
this  court  declare,  that  "  the  courts  of  the 
United  States  arc  all  of  limited  jurisdiction,  and 
their  proceedings  are  erroneous  if  the  juris- 
diction be  not  shown  upon  them."  (5  Cranch, 
185.)  The  same  in  effect,  the  same  indeed  in 
terms,  is  the  decision  of  this  court  in  Montalet 
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v.  Murray  (4  Cranch,  46.)  Again,  the  principle 
that  the  character  which  authorizes  access  to 
the  Circuit  Court  must  be  apparent  upon  the 
record,  is  strikingly  exemplified  in  Chapptde- 
lain*  et  al.  v.  Dechenaux  (4  Cranch,  806).     In 
this  case,  the  plaintiffs  were  trustees,  not  suing 
in  their  own  interest;  yet  as  they  were  aliens 
and  as  such    entitled  to   sue  in  the  circuit 
courts  of  the  United  States,  this  court,  in  vir- 
tue of  that  character,  and  their  title  flowing 
therefrom  apparent  on  the  record,  sustained 
the  jurisdiction  of  the  Circuit  Court.    Passing, 
with  a  mere  mention  of  them,  the  cases  of  The 
Hope  Insurance  Company  v.  Boardman  et  al. 
(5  Cranch,  57),  Hodgson  and  Thompson  v.  Boa- 
erbank  et  al.  (5  Cranch,  808),  Slattern's  Sin 
v.  May's  Ex'rs  (6  Cranch,  267),  The  Corporation 
of  New  Orleans  v.  Winter  (1  Wheaton.  91),  all 
full  to  the  point;  I  will  quote  an  emphatic  and 
more    comprehensive    affirmation    of    Jndge 
Washington  in  reference  to  the  powers  of  tie 
circuit  courts,  expressed  in  the  opinion  of  that 
judge  in  McCormick  and  Sullivant  (10  Wheat., 
199):  "They  are  all  (says  he)  of  limited  juris- 
diction.    If  the  jurisdiction  be  not  alleged  in 
the  proceedings,  their  judgments  and  decrees 
are  erroneous,  and  may  upon  a  writ  of  error 
or  appeal  be  reversed  for  that  cause."    But 
the  fullest  and  clearest  exposition  and  vindica- 
tion of  the  doctrine  contended  for  in  this  opin- 
ion, will  be  found  in  the  reasoning  of  Chief 
Justice  Marshall,  in  delivering  the  decision  in 
the  case  of  Osborn  v.  The  Bank  of  the  United 
States.    The  portion  of  the  reasoning  particu-, 
larly  referred  to  commences  on  the  856th  page 
of  the  9th  volume  of  Wheaton:  "  The  judicial 
power  of  the  Union, "says  the  Chief  Justice,"is 
also  extended  to  controversies  between  citizens 
of  different  States;  and   it  has  been  decided 
that  the  character  of  the  parties  must  be  shown 
on  the  record.    Does  this  provision  depend  on 
the  character  of  those  whose  interest  is  litigated 
or  of  those  who  are  parties  on  the  record?    In 
a  suit,  for  example,  brought  by  or  against  an 
executor,  the  creditors  or  legatees  of  his  tes- 
tator are  the  persons  really  concerned  in  in- 
terest; but  it  has  never  been  suspected  that,  if 
the  executor  be  a  resident  of  another  State,  the 
jurisdiction  of  the  'federal  courts  could  [*23 
be  ousted  by  the  fact  that  the  creditors  or  leg- 
atees were  citizens  of  the  same  State  with  the 
opposite  party.    The  universally  received  con- 
struction in  this  case  is,  that  the  jurisdiction 
is  neither  given  nor  ousted  by  the  relative  sit- 
uation of  the  parties  concerned  in  interest,  but 
by  the  relative  situation  of  the  parties  named 
on  the  record.     Why  is  this  construction  uni- 
versal ?    No  case  can  be  imagined  in  which  the 
existence  of  an  interest  out  of  the  party  on 
the  record  is  more  unequivocal  than  in  that 
which  has  been  stated.   Why,  then,  is  it  univer- 
sally admitted  that  this  interest  in  no  manner 
affects  the  jurisdiction  of  the  court  ?    The  plain 
and  obvious  answer  is,  because  the  jurisdiction 
of  the  court  depends  not  upon  this  interest, 
but  upon  the  actual  party  on  the  record." 
Again  he  remarks  (p.  857),"  It  may,  we  think, 
be  laid  down,  as  a  rule  which  admits  of  no  ex- 
ception, that  in  all  cases  where  jurisdiction 
depends  on  the  party,  it  is  the  party  named  in 
the   record.    Consequently,  the  11th  amend 
ment,  which  restrains  the  jurisdiction  granted 
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by  the  Constitution  over  suits  against  States, 
is  of  necessity  limited  to  those  suits  in  which 
a  State  is  a  party  on  the  record." 

This  reasoning  of  the  late  Chief  Justice  seems 
to  meet  the  present  case  in  every  aspect  of 
which  it  is  susceptible,  and  to  dispel  every 
■hade  of  doubt  that  could  possibly  be  cast 
upon  it  The  doctrine  this  reasoning  so  well 
attains,  is  re-affirmed  by  the  same  Judge,  in 
the  still  later  case  of  The  State  of  Georgia  v. 
Juan  Modrcuo  ( 1  Peters,  123);  and  amongst 
other  authorities  there  cited ,  the  principles  ruled 
as  above  mentioned  in  Otborn  v.  The  Bank 
4  the  United  States  are  referred  to  and  ap- 
proved. ( Vide,  also.  Kearyetal.  v.  The  Farmers' 
end Mechanics'  Bank  of  Memphis,  16  Pet.,  90.) 

Alexander  McNutt,  in  the  case  under  exam- 
ination, must  be  regarded  as  a  private  person 
acting  in  a  private  capacity;  at  most  as  a  mere 
agent  under  a  law  of  Mississippi,  in  whom  the 
interests  of  other  individuals  may  to  a  particular 
extent  have  been  vested,  and  through  whom 
they  were  authorized  to  sue.  He  represented 
or  was  identified  with  no  political  or  fiscal  rights 
or  interests  of  the  State  of  Mississippi.  That 
Scale  had  no  interest  involved  in  the  conduct- 
ing of  that  suit  by  McNutt,  and  much  less  was 
the  a  party  to  the  record  in  that  suit.  Standing, 
then,  in  the  relation  of  a  mere  agent  in  the 
transaction,  and  there  being  no  law  of  the 
United  States  investing  the  federal  courts  with 
jsrisdictiou,  as  incident  to  such  agency,  he 
amid  have  access  to  those  courts,  and  the 
courts  themselves  could  have  jurisdiction, 
solely  in  virtue  of  his  character  of  citizen  of  a 
24*]  State  different  from  that  in  *which  the 
defendants  resided,  and  that  character  it  was 
indispensable  should  appear  upon  the  record. 
These  are  positions  which  it  has  seemed  to 
me  impossible  successfully  to  assail;  positions 
encompassed  with  a  chain  of  authorities  com- 
prehending the  entire  existence  and  duration  of 
the  government  itself.  This,  however,  is  said  to 
nave  been  broken  by  the  act  of  this  court,  and 
by  that  act  an  opening  made  for  farther  power 
sod  Jurisdiction  in  the  circuit  courts.  The  mean 
by  which  such  important  consequences  are  sup- 
posed to  have  been  effected,  is  the  decision  of 
the  case  of  Browne  el  al.  v.  Strode,  to  be  found 
in  5  Cranch,  80S.  In  this  case,  which  was 
submitted  without  argument,  and  in  which 
the  certificate  directed  to  the  Circuit  Court  is 
comprised  in  two  lines,  no  reason  whatever  is 
assigned  for  the  conclusion  at  which  the 
court  appeared  to  have  arrived.  The  facts  of 
the  case,  as  presented  "in  the  short  abstract  of 
it,  are  thus  staled:  "  It  was  an  action  upon  an 
executor's  bond  given  in  conformity  with  the 
law*  of  Virginia.  The  object  of  the  suit  was 
to  recover  a  debt  due  from  the  testator  in  his 
nfetime  to  a  British  subject.  The  defendant 
*as  a  citizen  of  Virginia.  The  persons  named 
■  the  declaration  as  plaintiffs  were  the  justices 
of  the  peace  for  the  County  of  Stafford,  and 
we«  all  citizens  of  Virginia.  The  court  or- 
dered it  to  be  certified  as  their  opinion  "  that 
the  court  below  has  jurisdiction  in  Xhe  case." 
TUs  is  the  whole  case,  and  it  is  confidently  be- 
Beved  to  stand  entirely  solitary;  without  sup- 
port, and  without  a  likeness  in  the  whole  his- 
tory of  our  jurisprudence:  and,  in  commenting 
?oa  this  case,  it  may  be  safely  asserted,  that 
the  court  in  their  certificate  have  intended 
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to  affirm,  that  the  holders  of  equitable  in- 
terests, cestui*  que  Mist,  who  are  not  the  holders 
of  the  legal  interests,  or  rights  of  action  at  law, 
are  in  actions  at  law  the  regular  and  proper, 
parties  to  the  record,  then,  indeed,  they  have 
not  merely  overturned  the  series  of  decisions 
in  this  court,  from  the  case  of  Bingham  v. 
Cabbot,  in  SDall.,  decided  in  1798,  down  to  the 
case  of  The  Governor  of  Georgia  v.  Madrazo  (1 
Peters,  110);  they  have  reversed,  moreover, 
what  is  believed  has  been  regarded  as  a  canon 
of  the  law,  wherever  the  principles  of  the 
common  law  have  been  adopted;  and  this  they 
have  accomplished  by  one  short  sentence,  and 
without  a  single  word  to  explain  this  mighty 
revolution.  But  can  it  be  reasonably  pre- 
sumed that  this  court  have  in  so  cursory  a 
mode  intended  to  reverse  its  own  well-con- 
sidered, well-reasoned,  and  oft-repeated  de- 
cisions; and  this,  too,  without  professing  to 
review  them — nay,  without  one  word  of  refer- 
ence to  them  of  any  kind?  A  *presump-  [*25 
tidn  like  this  seems  scarcely  compatible  with 
that  cautious  reluctance  with  which  innovation 
on  settled  principles  is  always  admitted  by  the 
courts.  Is  it  not  far  more  probable  that  the 
short  and  isolated  abstract  in  question  exhibits 
an  imperfect  picture  of  the  action  and  pur- 
poses of  the  court  as  applicable  to  some  par- 
ticular state  of  case  which  may  not  be  fully 
and  accurately  given,  for  the  record  of  the 
case  in  the  court  below  is  not  set  out  in  extenso. 
But  let  it  be  supposed  that  the  objects  and  the 
language  of  the  court,  in  the  case  of  Browne 
v.  Strode,  are  accurately  given;  still  the  in- 
quiry recurs,  does  that  case  establish  the  law 
of  this  cause  at  the  present  day?  Browne  v. 
Strode  was  decided  in  1809.  Turning,  for  the 
moment,  from  the  decisions  of  this  court  prior 
to  1809,  supposed  (strong,  and  explicit,  and 
numerous  as  they  are)  to  have  been  silently 
demolished  by  Browne  v.  Strode,  what  must 
be  understood  with  respect  to  the  decisions  of 
SkiUern's  Uteri  v.  May's  Ex'rs  (6  Cranch,  867); 
of  Osborn  v.  The  Bank  of  the  United  States  (9 
Wheat.,  83);  of  MeCormiek  et  al.  v.  Sullivant  et 
al.  (10  Wheat.,  199),  and  of  The  Governor  of 
Georgian.  Madrato(\  Peters,  110) — all  posterior 
in  date  to  1809?  If  these  cases  are  to  be  received 
upon  the  import  solely  of  their  own  terms, 
uninfluenced  by  any  reference  to  prior  decis- 
ions, still  as  they  are  posterior  in  time  to 
Browne  v.  Strode,  and  are  wholly  Irreconcilable 
therewith,  they  should  be  understood  as  con- 
trolling and  reversing  that  decision.  How 
much  stronger,  then,  nay  how  irresistible  ap- 
pears this  conclusion,  when  it  is  ascertained 
that  the  several  decisions  subsequent  to  1809 
refer  expressly  to  those  of  previous  date,  rely 
upon  them  as  forming  their  own  foundation, 
and  re-affirm  them  as  the  law  of  the  federal 
courts. 

The  only  decision  in  this  court  which  would 
appear,  upon  a  superficial  view  of  it,  to  give 
color  to  the  decision  of  Browne  et  al.  v.  Strode, 
is  the  case  of  Irvine  v.  Lowry,  reported  in  14 
Peters,  298.  An  attentive  examination  of  the 
latter  case,  however,  will  show  that,  so  far 
from  resembling  Browne  v.  Strode,  the  facts 
of  the  two  cases  differ  essentially ;  and  that  the 
former  does  not  sustain,  but,  in  effect,  contra 
diets  the  latter.  In  Irvine  v.  Lowry  the  actio 
was  in  the  name  of  Irvine,the  payeeof  the  no' 
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for  the  benefit  of  the  Lumberman's  Bank.  On 
behalf  of  Lowry,  the  defendant,  exception  was 
taken  to  the  jurisdiction  upon  the  ground  that 
the  Lumberman's  Bank,  the  beneficiaries  in  the 
suit,  consisted,  in  part,  of  persons  who  were 
citizens  of  the  same  State  to  which  the  defend- 
ant belonged.  The  case  of  Browne  et  al.  v. 
8trode  was  relied  on  to  show  that  these  benefl- 
26*]  ciaries  *and  not  the  nominal  parties  or 
those  who  held  the  legal  interest,  should  be 
considered  the  true  parties  on  the  record.  This 
exception  was  overruled,  and  the  jurisdiction 
sustained  in  the  name  of  the  party  holding  the 
legal  right,  in  conformity  with  the  current  of 
authorities  before  cited.  Tis  true  that,  in  the 
opinion  delivered  in  this  case,  the  decision  in 
Browne  et  al.  v.  Strode  is  mentioned,  and  ac- 
counted for  upon  an  hypothesis  which  by  no 
means  devests  it  of  its  anomalous  character.any 
more  than  it  rests  the  case  of  Irvine  v.  Lowry 
upon  any  real  similitude  with  it.  The  argu- 
ment is  this,  that  although  in  Browne  et  a£  v. 
Strode  the  plaintiffs  and  defendant  were  citizens 
of  the  same  State,  yet  the  statute*of  Virginia, 
which  requires  the  executor's  bond  for  the  pro- 
tection of  creditors  and  legatees,  passes  the 
legal  right  to  those  whose  interests  the  bond  is 
designed  to  protect.  To  this  reasoning  several 
answers  at  once  present  themselves,  either  of 
which  appears  to  be  sufficient.  1.  If  this  could 
be  so  understood,  it  would  leave  the  objection 
precisely  where  it  stood  before.  The  parties  to 
the  action  would  still  be  all  citizens  to  the  same 
State,  whereas  the  Judicial  Act  declares  they 
shall  be  (that  is, 'the  plaintiffs  and  defendants) 
of  different  States.      2.  The  Virginia  statute 

Crofesses  to  affect  no  such  transmutation  of 
;gal  rights.  8.  It  confers  no  right  of  action  on 
the  beneficiaries  under  the  bond.  4.  It  orders 
the  prosecution  of  the  suit  in  the  names  of  the 
justices  the  obligees,  and  by  consequence,  for- 
bids such  proceeding  in  the  names  of  any  other 
persons.  5.  In  point  of  fact,  in  the  case  com- 
mented on  (as  doubtless  would  be  found  to  be 
the  fact  in  every  suit  ever  instituted  under  the 
statute),  the  action  was  brought  in  the  names  of 
the  justices,  so  that  those  whose  interests  were 
designed  to  be  protected  by  the  bond,  were 
never  parties  to  the  suit  at  all,  much  less  the 
real  or  only  parties  representing  the  right  of 
action  under  the  bond. 

My  mind,  then, is  impelled, by  considerations 
like  these,  to  the  deductions,  that  Browne  v. 
Strode  does  not  furnish  the  rule  for  the  decision 
of  this  cause;  and  that,  if  it  ever  was  a  rule  for 
the  federal  courts,  it  has  been  clearly  and  em- 
phatically annulled.  As  a  corollary  from  the 
above  reasoning  and  the  cases  adduced  in  sup- 
port thereof , it  follows,  that  Alexander  McNutt, 
without  appearing  as  the  party  plaintiff  upon 
the  record  to  be  a  citizen  of  some  State  other 
than  that  to  which  the  defendants  belong, could 
have  no  standing  in  the  Circuit  Court;  and  that 
failing  so  to  appear,  the  Circuit  Court  could 
have  no  jurisdiction  over  the  cause. 
27*]  "It  cannot  be  requisite  here  to  meet  any 
argument,  should  any  be  attempted,  designed 
to  maintain  the  right  of  McNutt  to  sue  in  virtue 
of  his  character  of  Governor  of  Mississippi,  and 
as  such  representing  the  sovereign  or  supreme 
executive  power  of  that  State.  In  that  aspect, 
the  suit  would  be  virtually  by  the  State  herself, 
and  not  be  the  suit  of  Alexander  McNutt;  such 
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a  suit,  too,  could  take  place  only  where  some 
direct  right  or  interest  of  the  States  should 
be  involved.  Of  such  a  controversy,  the  Circuit 
Court  could  unquestionably  have  no  jurisdic- 
tion ;  this  having  been  settled  as  one  of  those 
instances,  the  cognizance  whereof  belongs  ex- 
clusively to  the  Supreme  Court.  (  Vide,  The  State 
of  Georgia  v.  Brailsford,  2  Dall.,  402,  and  The 
Governor  of  Georgia  v.  Madraza,  1  Peters,  110; 
Fowler  et  al.  v.  Lindsay  et  al.,&e.  8  DalL,  411.) 

To  any  argument,  ab  inconvenient*,  which 
may  be  urged  in  support  of  the  jurisdiction  in 
this  case,  I  would  simply  oppose  the  observa- 
tions of  two  distinguished  members  of  this 
bench,  in  reply  to  a  similar  argument  addressed 
to  them  in  the  case  of  Turner,  Admin.,  <fc.,  v. 
The  Bank  of  North  America  (4  Dall..  10),  in 
which  Chief  Justice,  Ellsworth  inquired :  "How 
far  is  it  intended  to  carry  this  argument?  Will 
it  be  affirmed  that,  in  every  case  to  which  the 
judicial  power  of  the  United  States  extends,the 
federal  courts  may  exercise  jurisdiction  without 
the  intervention  of  the  Legislature  to  distribute 
and  regulate  the  power?"  And  Chase,  Justice, 
remarked:  "If  Congress  has  given  the  power  to 
this  court,  we  possess  it,  not  otherwise;  and.  if 
Congress  has  not  given  the  power  to  this  or  any 
other  court,  it  still  remains  at  the  legislative 
disposal."  Est  boni  judids  ampliare  jvrisdie- 
tionem  was  once  quoted  as  a  wise  judicial 
maxim ;  how  far  this  may  accord  with  systems 
differently  constituted  from  ours,  and  having 
their  foundations  in  a  large  and  almost  undefln- 
able  discretion,  it  is,  perhaps,  unnecessary  here 
to  inquire;  it  seems,  however,  scarcely  com- 
patible with  institutions  under  which  the 
political  and  civil  state  is  referred,  almost  ex- 
clusively, to  legislative  or  express  regulation. 

Upon  the  views  above  given,  I  conclude  that  tht 
judgment  of  the  Circuit  Court  should  be  afjlrmtd. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
*of  the  said  Circuit  Court  in  this  cause  [*28 
be,  and  the  same  is  hereby  reversed, with  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  direc- 
tions to  that  court  to  enter  judgment  in  this  case 
for  the  plaintiff  in  that  court. 


Mr.  Justice  Story: 

The  decree  of  the  Circuit  Court  in  this  esse 
was  reversed  on  the  80th  of  January,  1844,  and 
the  cause  remanded,  with  directions  to  enter 

Judgment  for  the  plaintiff.  On  the  81st  of 
anuary,  Mr.  Jones,  for  the  plaintiff  in  error, 
suggested  the  death  of  Bland,  and  moved 
that  the  writ  of  error  stand  against  the  survivor, 
Humphreys,  and  that  judgment  be  entered 
against  him  alone. 

Mr.  Justice  Story,  in  delivering  the  opinion 
of  the  court,  said,  that  if  Bland  died  since  the 
commencement  of  the  term,  the  judgment 
might  be  entered  against  both  defendants,  on  a 
day  prior  to  the  death  of  Bland,  nunc  pro  tunc. 
If  he  died  before  the  commencement  of  the 
term,  then  upon  the  suggestion  of  his  death 

Howard  9. 


Digitized  by 


Google 


m 


Gwin  v.  Bkejsdi.ovb. 


28 


before  the  term  being  entered  of  record,  the 
erase  of  iction  surviving,  tbe  judgment  might 
be  enteral  against  the  surviving  defendant, 
HmpoieTH.  There  certainly  U  no  objection 
■  this  cage,  under  all  tbe  circumstances,  to 
granting  tbe  application  as  asked  for  by  the 
piuDUff  's  counsel ;  that  is,  to  enter  the-suggcs- 
lioaof  Bland's  death  upon  the  record  JM  then 
nkring  judgment  against  Humphreys  albne.as 
the  survivor;  and  it  is  accordingly  so  ordered 
bribe  court. 

Akunder  McNutt,  Got.,  &c.,    ] 
plaintiff  in  error,  I 

Richard  J.  Bland,  etal.  J 

Mr.  Jones,  of  counsel  for  tbe  plaintiff  in 
•tmr.  having  suggested  tbe  death  of  Richard  J. 
Bland,  one  of  the  co-defendants,  since  the  last 
mgthmsnc*  of  this  cause,  now  here  moved  the 
mart  that  his  writ  of  error  stand  as  against  tbe 
•orvhring  defendant.  Whereupon  this  court 
M being  now  here  sufficiently  advised  of  and 
concerning  what  ordeito  render  in  the  premises, 
took  time  to  consider. 

January  31,  1844. 
Alexander  McNutt,  Gov.,  Ac.,   ") 
plaintiff  in  error,  I 

Richard  J.  Bland  et  al.        J 

On  consideration  of  the  motion  made  in  this 
out  on  a  prior  day  of  the  present  term  of  this 
ooart,  to  wit:  on  Wednesday,  tbe  81st  day  of 
January,  it  is  now  here  ordered  by  this  court 
that  the  suggestion  of  Bland's  death  be  entered 
29*]  on  the  record.and  that  then  judgment  *be 
•utered  against  Humphreys  alone  as  the  sur- 
nvor.and  that  the  mandate  of  this  court  direct 
the  Circuit  Court  to  enter  judgment  for  the 
pbuntiff  against  Benjamin  G.  Humphreys  alone 
« tbe  survivor. 

March  12th,  1844. 

Oted-14  How.,  587 ;  17  How.,  489 :  21  How.,  74;  11 
*an,  17a.  in  :  18  WalL,  87  ;  20  Wall.,  123,  124  :U 
Otto.SU;  2Curt.,  494;  I  Blss.,  435;8  Wood.  &M., 
9:  Hemp.,  645,  546;  2 Bond,  KB;  7  Bank.  Beg-., 


WILLIAM  M.  GWIN 

t. 

JAMES  W.  BREEDLOVE. 

Vommppi  statute  regulating  duties  of  sheriff* 
ooOeeting  money*,  and  suits  against  them — pro- 
ns&sys  against  marshal  and  sureties — on  mo- 
ftm  residence  not  averred  to  give  jurisdiction — 
Process  Act  of  Congress — adoption  of  laws  of  a 
HUUs— marshal  must  aeeountingotd  and  silver 
—tsgal  tender. 

A  rtatute  of  tbe  State  of  Mississippi,  passed  on 
thr  Kth  of  February,  1828,  provided  that  If  a  sheriff 


1  fall  to  par  over  to  a  plaintiff  money  collect 
<*hy  execution,  the  amount  collected,  with  25  per 
omtaamages,  and  8  per  cent,  interest,  tnUht  be 
■ecnrered  against  such  sheriff  and  his  sureties,  by 
■mtai  before  the  court  to  which  such  execution 
■aaretaonable. 

A  marshal  and  his  sureties  cannot  be  proceed- 
<■  against,  jointly,  in  this  summary  way,  but  they 
ay  he  sued  as  directed  by  the  act  of  Congress. 

Bat  the  marshal  himself  was  always  liable  to  an 
•Jmhmeat,  under  which  he  oould  be  compelled  to 
"tag  tfc*  money  into  court ;  and  by  the  Process 
iff**' Congress,  of  Hay,  1828,  was  also  liable,  in 
^aaassat,  to  have  a  judgment  entered  against 
**»awSy  motion. 

Hbv«h>3. 


This  motion  is  not  a  new  suit,  but  an  incident  of 
the  prior  one ;  and  hence,  residence  of  the  parties  In 
different  States  need  not  be  averred  in  order  to 
give  jurisdiction  to  the  court. 

Such  parts  only  of  the  laws  of  a  State  as  are  ap- 
plicable to  the  courts  of  the  United  States  are 
adopted  by  the  Process  Act  of  Congress;  a  penn  Ity  is 
not  adopted,  and  the  25  per  oont.  damages  cannot  be 
enforced. 

A  marshal  who  receives  bank  notes  in  satisfac- 
tion of  an  execution,  when  the  return  has  not  boon 
set  aside  at  the  instance  of  the  plaintiff,  or  amended 
by  the  marshal  himself,  must  account  to  the  plaint- 
iff in  gold  or  silver :  the  Constitution  of  the  United 
States  recognizing  only  gold  and  stiver  as  a  legal 
tender. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  Mississippi, 
and  arose  upon  the  following  statement  of 
facts: 

Al  some  period  prior  to  the  13th  day  of  Feb- 
ruary. 1889,  James  W.  Breedlove,  the  defend- 
ant in  error,  had  recovered  a  judgment  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  against  certain 
persons  there,  for  the  sum  of  $12,976,  with  in- 
terest at  tbe  rate  of  8  per  cent,  per  annum, 
from  the  24th  of  May,  1838,  until  paid;  and  on 
the  said  18th  of  February,  an  execution  was  is- 
sued upon  the  judgment,  and  placed  in  the 
bands  of  Gwin.  the  marshal.  Tbe  sum  of 
$5,000  was  collected  in  unexceptionable  money, 
•and  paid  over  to  the  plaintiff ;  the  balance  [*30 
was  received  in  notes  of  the  Commercial  Bank 
of  Vicksburg,  and  Planters'  Bank  of  Mississip- 
pi, which  the  plaintiff  refused  to  receive. 

At  the  November  Term,  1839,  of  the  Circuit 
Court  of  the  United  States,  Breedlove  moved 
for  a  judgment  against  Gwin,  the  marshal,  for 
tbe  sum  of  $7,976,  being  the  balance  due  to  the 
plaintiff  on  the  execution.  This  motion  was 
made  under  a  statute  passed  by  the  Legislature 
of  Mississippi  on  the  15th  day  of  February, 
1828,  which  had  been  adopted  in  the  practice 
of  the  Circuit  Court  by  a  rule  of  that  court. 
The  statute  provided  (Howard  &  Hutchinson, 
296)  that  if  the  sheriff  should  fail  to  pay,  on 
demand  by  the  plaintiff,  money  collected  by 
execution,  such  sheriff  and  bis  sureties  should 
be  liable  to  pay  to  the  plaintiff  the  whole  amount 
of  money  so  collected,  together  with  25  per 
cent,  damages  thereon,  with  interest  at  the  rate 
of  8  per  cent,  per  annum,  to  be  recovered  by 
motion  before  tbe  court  to  which  such  execu- 
tion is  made  returnable.  The  statute  further 
provided  for  a  jury,  if  the  sheriff  should  deny 
that  the  money  was  collected  by  him.  In  case 
tbe  sheriff  failed  to  return  an  execution  on  the 
return  day.  thereof  (Howard  &  Hutchinson, 
298),  the  plaintiff  was  allowed  to  recover  judg- 
ment against  the  sheriff  and  his  sureties,  with 
5  per  cent,  damages,  by  motion  before  tbe 
court.  It  was  also  declared  to  be  a  misdemeanor 
for  tbe  sheriff  to  refuse  to  pay  over  money 
which  he  bad  collected,  and  punishable  on  con- 
viction, by  removal  from  office.  (Howard  & 
Hutchinson,  299.) 

The  reasons  filed  in  support  of  the  motion 
were,  that  tbe  marshal  had  made  the  money 
and  failed,  or  refused,  to  pay  it  over  to  the 
plaintiff. 

Gwin  demurred  to  the  motion; but  tbe  demur- 
rer being  overruled,  he  filed  four  pleas.  In  the 
first  two,  be  denied  having  received  money. 
In  the  last  two,  he  alleged  that  he  had  collected 
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and  receive-!  notes  of  the  Planters'  Bank  of  the 
State  of  Mississippi,  and  of  the  Commercial  aDd 
Railroad  Bank  of  Vicksburg,  due  and  payable 
on  demand,  when  said  banks  were  paying  gold 
and  silver  on  all  their  notes  payable  on  demand; 
which  notes,  so  collected  and  received,  were 
collected  and  received  without  any  instructions 
from  the  plaintiff  or  his  attorney  that  gold  or 
silver  would  be  required,  and  at  a  time  when 
the  bank  notes  received  were  the  current  circu- 
lating medium ;  and  the  same  were  tendered  to 
the  attorney  of  the  plaintiff,  before  the  suspen- 
sion of  specie  payments  by  any  or  either  of  said 
banks — all  of  which  said  bank  notes  said  defend- 
81*]  ant  had  always  been  ready  and  *willing, 
and  was  then  ready  and  willing,  to  pay  over  to 
the  plaintiff  or  his  attorney. 

The  plaintiff  joined  issue  upon  the  first  two 
pleas,  and  replied  specially  to  the  last  two,  that 
the  defendant  was,  previous  to  the  reception  of 
the  notes,  instructed,  tftat  gold  or  silver  would 
be  required  of  him.  Issue  was  Joined  upon  the 
last  two  replications. 

Evidence  was  offered  at  the  trial,  that  the  at- 
torney of  the  plaintiff,  Breedlove,  told  the  mar- 
shal frequently,  before  the  money  was  collected, 
that  specie  would  be  required ;  that  he  had  de- 
manded the  money  of  the  marshal,  who  refused 
to  pay  him;  that  the  marshal  never  tendered 
him  any  bank  notes,  and  that  the  notes  of  those 
banks,  before  their  suspension,  were  received 
in  the  community  everywhere  as  specie,  and 
by  the  sheriffs  and  officers  in  collection  of  ex- 
ecutions. 

The  execution  was  issued  on  the  18th  of  Feb- 
ruary, and  the  banks  suspended  specie  pay- 
ments on  the  15th  or  23d  of  March,  1839. 

The  counsel  for  the  defendant  prayed  the 
court  to  instruct  the  jury  as  follows: 

1.  That  if  the  jury  believe  from  the  evidence 
that  bills  of  exchange  and  bank  notes  were  re- 
ceived by  the  marshal,  and  not  gold  or  silver, 
then  the  lury  will  find  the  issues  on  the  first  and 
second  pleas  in  favor  of  the  defendant. 

2.  If  the  jury  believe  that  the  instructions 
given  to  the  marshal  were  intended  to  authorize 
the  marshal  to  collect  gold  or  silver,  or  its  equiv- 
alent, and  he  collected  bank  notes  which  were 
equivalent  to  gold  or  silver,  then  they  should 
find  the  issue  for  the  defendant. 

8.  And  that  if  they  find  that  the  marshal  re- 
ceived bank  notes  or  bills  of  exchange  and  not 
money  in  specie,  which  the  plaintiff  refused  to 
receive  as  money,  then  they  must  find  the  issues 
for  the  defendant,  as  the  issue  is,  whether  he 
received  and  collected  money  or  not. 

The  first  and  third  of  which,charges,the  court 
refused  to  give,  but  gave  the  second  charges, 
to  the  jury:  to  which  refusal  to  give  the  first 
and  third  charges,  the  defendant  excepted. 

The  jury  found  for  the  plaintiff. 

Mr.  Walker  for  Qwin,  the  plaintiff  in  error. 

Mr.  C.  Vox  for  the  defendant. 

Mr.  Walker  made  the  following  points: 

1.  That  the  statute  of  Mississippi  had  not  been 
strictly  pursued. 

2.  That  it  did  not  apply  to  marshals  of  the 
United  States. 

32*]  *a.  That  there  is  a  want  of  jurisdiction, 
inasmuch  as  the  record  does  not  show,  in  any 
part  of  it,  that  Breedlove  was  not  a  citizen  of 
Mississippi. 

1.  The  statute  is  highly  penal  in  its  character; 
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and,  therefore,  like  all  other  penal  statutes.must 
be  construed  strictly.  It  provides  (Howard  & 
Hutchinson,  296)  two  remedies  against  sheriffs; 
one  for  not  paying  over  the  money  which  they 
may  have  collected,  and  the  other  for  neglecting 
to  levy  the  execution.  The  motion  below  was 
under  Jke  first  head,  which  was  an  erroneous 
proce^ng,  because  bank  notes  are  not  money 
The  return  states  the  collection  to  have  been  id 
banknotes;  but,  if  they  had  been  notes,  of  s 
mercantile  firm,  it  would  clearly  not  have  been 
money.  The  one  is  no  more  money  than  the 
other.  The  statute  is  so  highly  penal  that  a 
refusal  on  the  part  of  the  sheriff  to  pay,  is  de- 
clared to  be  a  misdemeanor  (page  299),  and 
punished  by  removal  from  office. 

The  agreement  of  the  sheriff,  to  receive  any- 
thing but  money,  does  not  bind  the  plaintiff.  (& 
Howard,  246.)  Where  the  sheriff  returned  that 
he  had  received  bank  bills,  it  was  not  consid- 
ered a  legal  return  or  binding  on  the  plaintiff, 
and  a  new  execution  was  awarded.  (5  Howard, 
621.)  A  sheriff  cannot*take  a  negotiable  note 
and  return  the  execution  satisfied.  (1  Cowen, 
46.)  The  payment  must  be  in  cash.  (9  Johnson, 
263.)  There  being  no  money  received,  the 
remedy  pursued  ought  to  have  been  for  omit- 
ting to  collect  the  money.  (Howard  &  Hutchin- 
son, page  642,  sec.  42.) 

2.  The  statute  does  not  apply  to  marshals.  It 
was  passed  on  16th  February,  1828.  The  Pro- 
cess  Act  of  Congress  was  passed  on  19th  May, 
1828;  but  no  rule  of  court  has  ever  adopted  the 
State  law.  How  came  marshals,  then,  to  be 
under  the  State  law?  Their  duties  are  pointed 
out  by  acts  of  Congress  (Gordon's  Digest  Laws 
of  the  United  States,  articles  610.  611),  and  a 
party  injured  may  sue  on  their  bond  and  re- 
cover damages  legally  assessed.  But  the  sheriffs, 
under  the  State  law,  are  subject  also  to  a  penal- 
ty of  25  per  cent,  in  addition.  Can  the  marshals 
be  legislated  by  a  State  into  this  responsibility? 
The  sheriffs  are  also  to  be  removed  from  office. 
Can  a  Slate  law  require  the  President  of  the 
United  States  to  remove  a  marshal?  If  not, 
where  can  the  line  be  drawn? 

The  words  in  the  Act  of  Congress  of  1828  are 
borrowed  from  the  Act  of  1792,  and  direct  that 
the  process  at  common  law  used  in  8tate  courts 
should  be  adopted  in  the  courts  of  the  United 
States.  But  the  process  of  the  original  suit  be- 
low had  been  exhausted.  The  "motion  [*33 
against  the  marshal  was  a  new  proceeding,  and 
not  a  part  of  the  process  of  the  other  case. 

(10  Wheat.,  1,  82;  6  Peters,  658;  7  Crunch, 
654;  1  Howard,  300;  2  Dallas,  396;  5  Mason. 
26;  12  Peters,  300;  that  attachment  laws  of 
States  are  not  included  in  the  Process  Act.) 

The  courts  of  the  United  States  do  not  adopt 
State,  criminal,  or  penal  laws.  (17  Johnson, 
1,4.) 

3.  Breedlove  is  not  shown  in  the  record  to 
have  been  a  citizen  of  another  State.  This 
court  has  decided  that,  as  the  courts  of  the 
United  States  are  of  limited  jurisdiction,  it- 
must  appear  on  the  face  of  the  record.  (10' 
Wheat..  192;  2  Cranch,  9;  2  Bald.  C.  C.  R. 
275;  18  Peters,  45;  4  Wash.  C.  C.  R.,  82.) 

Mr.  C.  Cox,  for  defendant,  argued : 
1.  That  it  was  no  ground  of  exception  to 
defendant's  motion;  that  it-does  not  show  him 
to  be  a  citizen  of  a  State  other  than  Mississippi,' 
in  all  other  respects  it  is  formal. 
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8.  The  plaintiff  was  accountable  on  bis  re- 
turn, and  on  the  facta  established  by  the  ver- 
dict for  the  amount  of  $7,000  in  money. 

3.  The  statute  of  Mississippi  is  applicable  to 
the  present  case. 

1.  The  question  of  jurisdiction  was  settled 
by  the  original  judgment;  and  a  ministerial 
officer  of  the  court  cannot  be  permitted  to  raise 
the  objection.  After  an  appearance,  the  objec- 
tion cannot  be  made.  (8  Peters,  459 ;  5  Howard, 
433;  9  Peters,  136.) 

8.  Issue  was  joined  below  upon  the  question 
whether  the  marshal  received  notice  that  coin 
would  be  required,  and  decided  against  him. 
The  plaintiff  below  was,  therefore,  entitled  to 
consider  the  marshal's  return  as  of  money.  A 
tender  of  bank  notes  is  good,  unless  objected 
to.    (10  Wheat.,  383.) 

8.  The  Act  of  Congress  of  1828  was  subse- 
quent to  the  statute  of  Mississippi.  Process 
means  the  proceedings  until  the  end  of  the 
tun,  the  possession  of  the  fruits  of  the  judg- 
ment   (10  Wheat.  1*51.) 

The  statute  of  Mississippi  was  adopted  by 
role  of  court 

The  bond  of  the  marshal  is  a  cumulative 
rBoetiy.  All  courts  have  authority  over  their 
officers,  and  the  remedy  for  injury  is  by  motion. 
There  is  nothing  unusual  in  the  proceeding. 
All  amercements  are  penal.  In  9  Peters,  158, 
t  judgment  was  entered  on  motion  and  refused 
to  be  re-opened. 
S4»]    •Mr.  Walker,  in  reply: 

If  the  return  of  the  marshal  was  that  the 
execution  was  satisfied,  was  it  not  an  end  of  that 
mAI 

No  matter  who  makes  the  question  of  Juris- 
diction, the  court  will  always  notice  it.  The 
original  judgment  does  not  settle  it,  because 
the  proceedings  there  do  not  make  the  neces- 
sary averment 

The  case  in  9  Peters  does  not  apply:  there  is 
so  ease  where  the  penal  laws  of  a  State  have 
seen  applied  to  marshals. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  writ  of  error  in  this  case  is  prosecuted 
by  the  former  marshal  to  reverse  a  judgment 
recovered  against  him  by  motion  in  the  Ciicuit 
Court  of  the  United  States  for  the  District  of 
Xianrippi.  The  proceeding  in  this  form,  is 
founded  on  a  law  of  that  State  governing  sher- 
iff*; is  will  be  seen  by  the  statement  of  the 
reporter. 

The  first  objection  raised  on  behalf  of  the 
pUnuff  in  error  is,  that  it  does  not  appear  on 
the  record  that  Breedlove  was  a  citizen  of  a 
dMereut  State  from  the  defendant;  and  there- 
fore it  is  insisted  the  court  below  had  no  juris- 
diction as  between  the  parties.  As  this  does 
■at  appear,  in  an  ordinary  case  jurisdiction 
would  be  wanting.  On  the  other  hand,  it  is 
contended  that  the  motion  against  the  minis- 
Mai  officer  of  the  court  for  not  performing 
ah  day,  was  an  incident,  and  part  of,  the  pro- 
ceeding in  the  suit  of  Breedlove  v.  Marth  et  al. , 

■  which  the  execution  issued;  and  that  no 
question  of  jurisdiction  can  be  raised. 

The  motion  for  a  judgment  being  a  proceed- 
■*  according  to  the  statute  of  Mississippi,  it 

■  ■■»  objected  that  Congress  by  the  Act  of 
WW  (ch.  81),  had  provided  a  complete  and  ex- 
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elusive  remedy  on  marshal's  bonds  by  suit;  but 
if  it  was  otherwise,  still,  the  additional  rem- 
edy furnished  by  the  State  law,  when  substi- 
tuted, must  be  treated  as  an  independent  suit, 
in  like  manner  as  an  action  on  the  marshal's 
bond,  and  the  residence  of  the  parties  be  such 
as  to  give  the  federal  court  jurisdiction. 

These  propositions  are  so  intimately  blended 
that  it  is  most  convenient  to  consider  them 
together. 

We  think  it  true  beyond  doubt,  that  if  the 
bond  had  been  proceeded  on  against  the  mar-» 
shal  and  his  sureties,  it  could  not  have  been 
done  by  motion,  according  to  the  State  prac- 
tice prescribed  by  the  statute  of  Mississippi; 
but  the  proceeding  must  have  been  according 
♦to  the  act  of  Congress.  Yet  before  the  [*8S 
Act  of  1806  was  passed,  and  ever  since,  the 
common  law  remedy  by  attachment  has  been 
the  most  usual  to  coerce  the  marshal  to  perform 
his  various  duties;  and  among  others,  to  bring 
into  court  moneys  collected  on  executions.  So 
in  the  State  courts,  nothing  is  more  common 
than  to  proceed  by  attachment  against  the 
sheriff,  instead  of  resorting  to  a  summary  mo- 
tion, for  judgment  against  him  by  force  of  a 
statute,  where  he  withholds  moneys  collected. 
The  marshal's  bond  is  for  twenty  thousand  dol- 
lars; the  sureties  are  bound  to  this  amount  only; 
and  if  no  other  remedy  existed  save  on  the 
bond,  after  the  penalty  was  exhausted,  he 
might  set  the  court  at  defiance:  the  marshal 
could  also  be  sued  in  attumptit,  by  the  plaint- 
iff in  the  execution.  It  has  therefore  never 
been  true,  that  a  suit  on  his  bond,  governed  by 
the  acts  of  Congress,  furnished  the  exclusive 
remedy  as  against  the  marshal  himself;  and  we 
think  that  Congress  intended  by  the  new  Pro- 
cess Act  of  1828,  to  add  the  cumulative  reme- 
dies, then  existing  by  statute,  in  the  new  States, 
where  they  could  be  made  to  apply,  because 
they  were  more  familiar  to  the  courts  and  coun- 
try, and  better  adapted  to  the  certain  and  speedy 
administration  of  justice.  In  our  opinion,  the 
act  of  Mississippi  authorizing  a  judgment  by 
motion,  against  a  sheriff  for  failing  to  pay  over 
moneys  collected  on  execution,  to  the  party  on 
demand,  or  into  the  court  at  the  return  day, 
was  adopted  by  the  Act  of  1828,  and  does  ap- 
ply in  a  case  like  the  present,  as  a  mode  of  pro- 
ceeding in  the  courts  of  the  United  States, 
held  in  the  District  of  Mississippi;  and  could 
be  enforced  against  the  marshal  in  like 
manner  it  could  be  against  a  sheriff  in  a  State 
court. 

The  same  facts  that  justified  the  judgment 
against  the  goods,  &c.,  of  the  marshal,  would 
have  authorized  an  attachment  against  his  per- 
son ;  operating  even  more  hastily  than  a  eapia* 
ad  Mtwfadenaum,  founded  on  a  judgment;  and 
therefore  no  objection  to  this  means  of  coercion 
can  be  perceived,  that  did  not  apply  with  still 
more  force  to  the  old  mode  by  attachment. 
The  latter  remedy  was  never  deemed  an  inde- 
pendent suit,  but  a  means  to  compel  the  minis- 
terial officer  of  the  court  to  perform  his  duty, 
so  that  the  plaintiff  should  have  the  fruits  of 
his  judgment;  and  the  same  end  is  attained  by 
the  new  remedy  under  the  State  law ;  each  is 
an  incident  of  the  suit  between  the  plaintiff 
and  defendant  to  the  execution :  of  which  the 
proceeding  against  the  officer  is  part;  and  to 
that  suit  the  question  of  jurisdiction  must  be 
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referred.  It  follows  the  officer  had  no  right  to 
raise  the  question. 

30*]  "The  next  inquirer  is.  to  what  extent 
does  the  statute  of  Mississippi  apply  to  the 
courts  of  the  United  States  held  there? 

It  w  contended  for  the  defendant  in  error, 
that  the  Act  of  Congress  of  1828  did  intend, 
and  could  only  have  intended  to  adopt  the  State 
law  entire;  that  when  the  process  and  modes 
of  proceeding  were  adopted,  the  provision  car- 
ried with  it  the  penalties  prescribed  to  enforce 
their  performance;  to  recognize  part  as  govern- 
ing the  practice  of  the  federal  courts,  and  reject 
other  parts,  as  not  applicable  to  them,  would 
break  up  the  whole  system.  That  so  doing  is  a 
dclicate.and  difficult  duty.experience  has  taught 
us;  it  is  impossible,  however,  to  do  otherwise  in 
many  cases.  That  of  Amis  v.  Smith  (16  Peters, 
303),  was  an  instance.  It  also  came  up  from  Mis- 
sissippi. By  the  laws  of  that  Slate,  the  sheriff  is 
commanded  to  take  a  forthcoming  bond  for  the 
delivery  of  property  on  the  day  of  sata  levied 
on  by  Virtue  of  an  execution;  if  the  bond  is 
forfeited  for  not  delivering  the  property,  it  oper- 
ates as  a  new  judgment  against  the  defendant 
to  the  execution,  and  also  against  the  sureties 
to  the  bond:  and  no  writ  of  error  is  afterwards 
allowed  to  reverse  the  original  judgment.  Pur- 
suant to  the  laws  of  Mississippi  a  delivery  bond 
had  been  taken  by  the  marshal ;  it  was  forfeited, 
and  then  the  defendant  prosecuted  a  writ  of 
error  to  this  court  to  reverse  the  judgment  on 
which  the  execution  issued.  It  was  held  here, 
that  that  part  of  the  State  law  authorizing  the 
delivery  bond  to  be  given,  was  adopted  by 
the  Act  of  1828,  and  that  a  new  execution 
might  issue  on  it ;  but  the  part  cutting  off  the 
writ  of  error  must  be  rejected.  Another  in- 
stance will  be  given,  which  is  presented  by  the 
statute  of  Mississippi,  on  which  the  present 
motion  against  the  marshal  was  founded.  The 
27th  and  28th  sections  enacts,  that  if  the  sher- 
iff shall  make  a  false  return  on  an  execution  or 
other  process,  to  him  directed,  for  every  such 
offense  he  shall  pay  a  fine  of  $500,  one  half  to 
the  plaintiff,  and  the  other  half  to  the  use  of 
the  literary  fund,  recoverable  by  motion.  If 
the  fact  that  the  return  is  false  does  not  appear 
of  record,  the  court  shall  immediately  impan- 
nel  a  jury  to  try  such  fact,  and  on  its  being 
found,  proceed  to  assess  the  fine. 

The  recovery  of  the  penalty  could  with  quite 
as  much  propriety  have  been  on  conviction  by 
indictment  as  on  a  summary  motion:  and  in 
neither  mode  can  it  be  plausibly  contended  that 
the  courts  of  the  United  States  could  inflict  the 
penalty  on  its  marshal ;  the  motion  and  assess- 
ment of  the  fine,  being  distinct  from  the  pro- 
cess and  mode  of  proceeding  in  the  cause  of 
37*]  which  the  execution  was  "part  on  which 
the  false  return  was  made.  This  being  an  of 
fense  against  the  State  law,  the  courts  of  the 
State  alone  could  punish  its  commission;  the 
courts  of  the  United  States  having  no  power 
to  execute  the  penal  laws  of  the  individual 
States. 

A  judgment  below  for  25  per  cent,  damages 
was  given  against  the  marshal  for  failing  to  pay 
over  the  debt  collected;  the  penalty  amounted 
to  $1,750.  The  motion  for  judgment  was 
founded  on  the  25th  section  of  the  act;  it  de- 
clares judgment  on  motion  shall  be  rendered 
against  the  marshal,  for  the  money  collected, 
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with  legal  interest:  and  also  for  25  percent. 
damages  on  the  amount. 

This  is  just  as  much  the  infliction  of  a  pen- 
alty, as  if  a  fine  had  been  imposed  under  the 
27th  and  28th  sections  for  a  false  return;  and 
for  the  same  reasons  was  beyond  the  competency 
of  the  Circuit  Court;  and  for  so  much  the  judg- 
ment cannot  stand. 

We  next  come  to  the  question  whether  the 
marshal  is  rendered  liable  by  his  return,  mid 
the  proofs,  and  pleadings. 

By  the  State  statute  he  was  allowed  to  contest 
the  fact  by  pleading  to  the  motion,  that  he  bad 
not  received  the  money.  He  first  demurred  to 
the  written  grounds  of  the  motion;  being  in 
the  nature  of  a  declaration.  The  demurrer  was 
overruled  and  the  defendant  had  leave  given  to 
plead  over.  He  pleaded,  1st.  That  he  did  not 
receive  or  collect  on  said  execution  the  moneys 
specified  in  the  motion.  The  2d  plea  is  to  the 
same  effect,  but  for  the  larger  sum,  including 
a  bill  of  exchange,  about  which  there  is  no 
controversy. 

3d.  That  he  received  and  collected  the  notes 
of  the  Commercial  and  Railroad  Bank  of  Vicks- 
burg,  and  the  Planters'  Bank  of  Mississippi, 
due  and  payable  at  said  banks;  and  whicbrwere 
paying  specie  on  their  notes  on  demand;  tbat 
is,  on  the  12th  day  of  March,  1839;  which  note* 
were  collected  and  received  without  any  in- 
structions from  the  plaintiff  or  his  attorney  tbat 
gold  or  silver  would  be  required ;  and  at  a  time 
when  the  bank  notes  were  the  current  circulat- 
ing medium;  and  that  the  same  on  the  day 
aforesaid  were  tendered  to  the  attorney  of  the 
plaintiff  before  the  suspension  of  specie  pay- 
ments by  the  banks — all  of  which  bank  notes 
he  has  always  been  ready,  and  is  yet  ready  and 
willing  to  pay  over  to  the  plaintiff.  The  4th 
plea  is  the  same  in  substance. 

On  the  first  two  pleas  issues  were  joined  to 
the  country.  To  the  other' two,  the  plaintiff 
replied :  That  previous  to  the  reception  of  the 
bank  notes,  the  defendant  was  instructed  that 
gold  and  silver  would  be  required  upon  tbe  exe- 
cution: and  issues  were  tendered  to  *the  [*38 
country ;  which  were  joined  on  the  single  point, 
whether  the  marshal  had  been  instructed  tbat 
gold  or  silver  would  be  required. 

Two  instructions  were  asked  on  behalf  of  the 
marshal  and  ret  used.    First, 

"  If  the  jury  believe  from  the  evidence  that 
bills  of  exchange  and  bank  notes  were  received 
by  the  marshal,  and  not  gold  and  silver,  then 
the  jury  will  find  the  issues  on  the  first  and 
second  pleas  in  favor  of  the  defendant" 

3d.  "And  that  if  they  find  that  the  marshal 
received  bank  notes  or  bills  of  exchange,  and  not 
money  in  specie,  which  the  plaintiff  refused  to 
receive  as  money,  then  they  must  find  the  issues 
for  the  defendant;  as  the  issue  is.  whether  he 
received  and  collected  money  or  not." 

The  2d  instruction  asked  was  given,  and  need 
not  be  noticed. 

Tbe  return  of  the  marshal  was,  tbat  be  bad 
received  on  the  execution  bank  notes  due  on 
demand  and  payable  in  specie — on  the  two 
banks  named  in  the  return,  amounting  to 
$7,000 — tbe  subject  of  the  present  motion. 

No  question  is,  or  can  be  raised,  on  the  two 
last  issues;  they  were  found  against  the  defend- 
ant on  the  proof  that  he  baa  been  instructed 
that  nothing  but  gold  or  silver  would  be  re- 
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ctmd  in  satisfaction.  The  merits  of  the  case 
therefore  turn  on  the  two  instructions  refused; 
they  sre  referable  to  the  facts  giving  rise  to  the 
instructions;  the  facts  briefly  are,  that  the  mar- 
-fcal  was  instructed  to  collect  specie  on  the  exe- 
roiioo;  he  failed  to  do  so,  and  took  bank  notes 
from  the  debtor  to  the  amount  of  $7,000  in  lieu 
of  specie.  A  few  days  after  the  notes  were  re- 
ceived, one  of  the  banks  at  which  a  part  of 
them  were  payable  suspended  specie  payments, 
tad  its  notes  thereby  became  depreciated  in 
nine.  The  instructions  raise  the  question,  who 
•htll  bear  the  loss?  If  the  officer's  return  is 
tmied  as  a  nullity,  then  it  will  fall  on  Marsh 
*ad  others,  defendants  to  the  execution ;  if  the 
ntrsbal's  offer  to  deliver  the  notes  to  Breed- 
lore's  attorney,  and  his  plea  of  tender  had 
been  good,  then  the  execution  creditor  must 
tan  sustained  the  loss — but  failing  in  these 
.tobdos  of  defense  the  officer  must  bear  it  him- 

By  the  Constitution  of  the  United  States  (sec- 
tion ten)  gold  or  silver  coin  made  current  by 
law-  can  only  be  tendered  in  payment  of  debts : 
Nevertheless,  if  the  debtor  pays  bank  notes, 
»kich  are  received  by  the  creditor  in  discharge 
of  the  contract,  the  pavraent  is  just  as  valid  as 
if  gold  or  silver  had  been  paid.  Had  Marsh 
d&}  paid  *his  creditor  Breedlove  in  the  man- 
aw  he  did  the  marshal,  then  thure  can  be  no 
doubt  Breedlove  could  not  have  treated  the  pay- 
ment as  a  nullity,  and  on  this  assumption  have 
i-eoed  an  execution  on  his  judgment,  and  en- 
forced payment  again  in  specie. 

By  the  writ  of  execution  the  marshal  was 
commanded  to  collect  so  many  dollars;  this 
meant  gold  or  silver  of  course.  And  the  Court 
of  Errors  and  Appeals  of  Mississippi,  in  the  case 
o!  Sktt  r.  Fulgham  (5  How.  R,  631),  ordered 
the  return  of  a  sheriff,  like  the  one  before  us, 
to  be  struck  out,  on  motion  of  the  plaintiff  in 
the  soil.  That  court  says:  "The  return  of 
tie  sheriff,  that  he  took  the  Union  Bank  notes, 
boot  a  legal  return;  and  the  plaintiff  is  not 
'wand  by  it.  unless  the  plaintiff  had  agreed  to 
receive  that  kind  of  money  or  notes  in  pay- 
ment; and  no  such  agreement  appears." 

In  the  case  before  us  no  motion  was  made  to 
trice  out  the  return  on  part  of  the  plaintiff 
Breedlove;  nor  did  the  marshal  ask  leave  to 
aker  bis  return,  stating  he  had  not  made  the 
nancy;  the  three  parties  interested  treated  the 
piyment  as  a  valid  discharge  of  the  judgment 
«cunst  Marsh :  and  we  think,  for  the  purposes 
<«  this  motion,  at  least,  it  must  be  so  deemed, 
torin,  the  marshal,  did  receive  bank  notes  in 
payment,  and  intended  they  should  be  taken  in 
<fieharge  of  the  execution ;  the  record  through- 
Hftahows  he  did  so  receive  them,  and  that  they 
■ere  received  as  monev;  still,  he  could  only 
pay  into  court  gold  or  silver,  if  required  by  the 
execution  creditor  to  do  so,  and  therefore  he 
i*n  the  risk  of  converting  the  notes  into  specie 
*ben  he  took  them;  having  incurred  the  risk, 
the  marshal  must  bear  the  Toss  of  depreciation. 
We  apprehend  this  view  of  an  officer's  respon- 
*bflhy  who  collects  bank  notes,  is  in  conform- 
ky  to  the  general  practice  of  the  courts,  and 
Mtteetmg  officers  throughout  the  country. 

This  court  therefore  reverses  so  much  of  the 
JwhjnMiit  of  the  Circuit  Court  as  adjudged  the 
phnathl  in  error.  Gwin,  to  pay  the  twenty-five 
per  cent  damages,  on  the  amount  recovered 
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against   him,  and  affirms  the  residue  of  said 
judgment. 

Mr.  Justice  DAnrai,  dissented : 

lam  unable  to  concur  with  the  majority  of 
the  court  in  their  opinion  just  announced.  'Tis 
my  opinion,  that  the  judgment  of  the  Circuit 
Court  should  have  been  wholly  reversed. 

Congress,  by  express  enactment,  have  defined 
the  duties  aud  responsibilities  of  the  marshals, 
and  prescribed  the  modes  in  which  *they  [*40 
shall  be  enforced.  These  express  regulations, 
designed  for  the  government  of  the  peculiar 
officers  of  the  federal  courts,  cannot,  I  think, 
be  varied  or  controlled  by  rules  established  by 
the  States  for  the  conduct  of  their  respective 
ministerial  agents ;  but  must  be  of  paramount 
authority. 

The  laws  of  Mississippi,  therefore,  denounc- 
ing penalties  against  the  misconduct  of  sheriffs, 
and  directing  the  manner  of  enforcing  them, 
cannot  govern  this  case.  Should  it  be  conceded, 
however,  that  the  laws  of  Mississippi  concern- 
ing sheriffs  could  have  effect  in  this  motion 
against  the  marshal,  it  seems  obvious,  to  my 
mind,  that  the  appropriate  remedy  under  the 
State  law  for  an  act  like  that  complained  of, 
has  not,  in  this  case,  been  adopted.  The  alleged 
delinquency  in  the  marshal,  made  the  founda- 
tion of  this  motion,  a  delinquency  identically 
the  same  for  which  a  like  proceeding  is  author- 
ized against  a  sheriff,  is  the  refusal  to  pay  over 
monev  actually  made  and  in  his  hands,  and  col- 
lected in  satisfaction  of  an  execution.  For  such 
a  refusal,  a  peculiar  penalty,  the  very  same 
sought  and  adjudged  by  the  court  in  this  in- 
stance, is  provided.  By  the  return  of  the  mar- 
shal, relied  on  in  proof  by  the  plaintiff,  it  is 
conclusively  shown  that  the  money  which  the 
officer  was  commanded  to  make  had  never 
been  received ;  but  that  he  had  received,  in  part, 
that  which  was  not  money,  and  which  had 
never  been  converted  into  money,  and  which 
the  plaintiff,  in  the  execution,  would  never 
have  received  in  lieu  of  money.  Nay,  the  oral 
evidence  introduced  by  the  plaintiff  was  brought 
in  to  prove  that  the  marshal,  in  opposition  to 
the  plaintiff '8  positive  instructions,  had  received 
that  which  was  not  money,  excluding,  upon  this 
proof,  as  well  as  upon  the  return,  every  infer- 
ence that  money  had  been  actually  received  in 
satisfaction  of  the  process  in  his  hands.  A  re- 
fusal or  an  omission  to  levy  or  to  return  an 
execution,  the  statutes  of  Mississippi  designate 
as  different  and  distinct  offenses,  and  the  con- 
duct of  the  marshal  as  shown  in  the  proofB,  ap- 
proaches more  nearly  to  either  of  these  than  it 
does  to  the  misfeasance  alleged  in  the  notice, 
and.  for  which,  the  court  has  awarded  a  pen- 
alty against  him,  although  the  fact  charged  is 
positively  disproved  by  all  the  testimony,  as  it 
is  also  by  the  plaintiff  s  replications  to  the  de- 
fendant's 3d  and  4th  pleas.  But  whether  or 
not  the  conduct  of  the  marshal  can  in  literal 
strictness  be  denominated  a  failure  or  refusal 
to  levy  or  to  return  an  execution,  it  is  surely  not 
a  failure  or  refusal  to  pay  over  money  actually 
levied ,  and,  therefore,  the  proceed i ng,  under  color 
of  the  statute  of  Mississippi,  is  not  *the  f*41 

Eroceeding  appropriate  to  the  act  of  the  officer, 
owever  that  act  may  be  characterized.  This 
is,  too,  a  statutory  proceeding,  and  should 
strictly  conform  to  the  power  which  authorizes 
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it.  It  cannot  be  extended  either  to  modes  or 
objects  not  clearly  embraced  within  the  terms 
of  that  authority.  It  cannot,  therefore,  in  any 
event,  warrant  the  judgment  now  proposed,  as 
that  is  clearly  for  a  penalty  wholly  different 
from  the  one  imposed  by  the  law  of  Mississippi, 
for  an  offense  such  as  is  assumed  by  the  court 
to  have  been  committed  in  this  instance.  Surely 
the  law  of  Mississippi  either  should  or  should 
not  govern  this  case. 

Again,  I  do  not  think  that  the  jurisdiction  of 
the  Circuit  Court  is  made  out  as  between  the 
parties  to  the  judgment.  The  motion  on  which 
it  is  founded  is  neither  process  nor  amode  of  pro- 
ceeding in  the  suit  between  Breedlove  and  Marsh 
&  Company,  nor  can  it  be  deemed  an  execu- 
tion or  process  or  proceeding  upon  or  regularly 
incident  to  the  judgment  between  those  parties. 
It  is  a  distinct  and  substantive  and  original 
proceeding  against  a  third  person  no  party  to 
the  controversy.  A  right  of  action  is  claimed 
against  this  third  person  for  his  own  acts  or  de- 
linquencies, independently  of  the  contract  or 
controversy  between  the  parties  to  the  judg- 
ment. In  his  character  of  officer  of  the  court, 
he  would,  doubtless,  be  amenable  to  the  author- 
ity it  possesses  to  supervise  the  conduct  of  its 
own  officer,  and  to  secure  the  enforcement  of 
its  own  judgments ;  an  attachment  would ,  there- 
fore, lie  against  him,  to  effect  these  ends  of 
justice.  He  would.also,  be  liable  upon  his  offi- 
cial bond  as  marshal;  because  the  judicial  act 
confers  a  right  of  action  thereon,  without  re- 
striction as  to  citizenship,  on  all  persons  who 
may  be  injured  .bv  a  breach  of  the  condition  of 
that  bond.  But  if  a  farther  or  different  recourse 
is  sought  against  the  marshal,  one  which  may 
be  supposed  to  arise  neither  from  the  inherent 
power  of  the  court  over  its  peculiar  officer,  or 
its  judgments;  then  it  is  presumed  that  those 
who  seek  such  recourse,  must  show  their  right 
as  arising  out  of  their  character  to  sue  in  the 
federal  courts;  they  must  show  themselves  by 
regular  averment  to  be  citizens  of  a  State  other 
than  that  of  him  whom  they  seek  to  implead. 
The  present  case  closely  resembles  that  of 
Courts  et  al.  v.  Stead  et  ux.  (4  Dal).,  22),  in 
which  it  was  ruled  that  the  want  of  a  proper 
description  of  parties  in  a  supplemental  suit 
was  not  cured  by  a  reference  to  the  original 
suit. 

The  judgment  should,  I  think,  be  reverted. 
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•order. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  so  much  of 
the  judgment  of  the  said  Circuit  Court  in  this 
cause  as  adjudges  William  M.  Owinn.the  plaint- 
iff in  error,  to  pay  25  per  cent,  damages  there- 
on, be,  and  the  same  is  hereby  reversed  and  an- 
nulled; and  that  the  residue  of  the  judgment  of 
the  said  Circuit  Court  in  this  cause,  be  in  all 
respects,  and  the  same  is  hereby  affirmed. 

Cited-6  How.,  (0 ;  IS  Wall.,  686,  818,  819,  657;  16 
Wall.,  196 ;  2  Curt.,  44,  807,  487 ;  lBtes.,  240:  18 
Blatohf.,  169. 
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•DAVID  8HRIVER,  JUNIOR'S,  LE8-[«4d 

8EE, 

c. 

MARY  LYNN,  WILLIAM  LYNN,  GEORGE 
LYNN,  JOHN  G.  LYNN,  JAMES  C. 
LYNN.  ELLEN  JANE  LYNN,  MARY 
MAGRUDER,  JONATHAN  W.  MAGRL" 
DER.  ANNA  B.  TILGHMAN,  FREDER- 
ICK AUGUSTUS  SCHLEY  (who  mar- 
ried with  Francina  C.  Lynn,  Deceased. 
Daughter  of  David  Lynn),  FREDERICK 
AUGUSTU8  SCHLEY,  WILLIAM  HEN 
RY  SCHLEY,  and  ELIZA  M.  SCHLET 
(Children  of  Frederick  A.  Schley  and 
Francina,  his  Wife),  Devisees  of  David 
Lynn. 

Oonttruetion  of  will  denting  landt — Maryland 
statute!  enlarging  pouters  of  chancery  record 
of  decree  of  sale  on  application  of  part  of  heir*, 
conclusive — sale  by  court  without  jurisdiction  is 
a  nullity — cannot  be  ratified. 

The  following  words  In  a  will,  vl«.:  UI  rive  and 
bequeath  unto  my  brother  E.  M.,  during  bis  natu- 
ral life.  100  acres  of  land.  In  case  the  said  E.  M. 
should  have  heirs  lawfully  begotten  of  him  Id  wed- 
lock, I  then  give  and  bequeath  the  100  acres  of  land 
aforesaid  to  him,  the  said  E.  M.,  bis  heirs  and  de- 
signees forever  ;  but  should  be,  the  said  E.  M.,  die 
without  an  heir  so  begotten,  I  give,  bequeath,  de- 
vise, and  desire  that  the  100  acres  of  land  aforesaid 
be  sold  to  the  highest  bidder,  and  the  money  aris- 
ing from  the  sale  thereof  to  be  equally  divided 
amongst  my  six  children,"  give  to  E.  H.  only  an 
estate  for  life,  and  not  a  fee-simple  conditional. 

Under  the  statute  of  Maryland,  passed  in  1785  il 
Maxcy'sLaws,  chap.  72),  the  Chancellor  can  decree 
a  sale  of  land  upon  the  application  of  only  a  part 
of  the  heirs  Interested  ;  and  as  he  bad  Jurisdiction, 
the  record  must  be  received  as  conclusive  of  the 
rights  adjudicated. 

The  decree  of  the  Chancellor  must  be  construed 
to  conform  to  the  sale  prayed  for  in  the  petition, 
and  authorized  by  the  will ;  and  a  sale  beyond  that 
Is  not  rendered  valid  by  a  final  ratification. 

A  sale  ordered  by  a  court.  In  a  case  where  it  bad 
not  Jurisdiction,  must  be  considered  as  inadvert- 
ently done,  or  as  an  unauthorized  proceeding :  and, 
in  either  branch  of  the  alternative,  as  a  nullity. 

THIS  case  was  brought  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Maryland,  and  was  an  ejectment 
for  100  acres  of  lana.ly  Ing  in  Alleghany  Countr, 
in  that  State. 

The  plaintiff,  who  was  also  plaintiff  in  the 
court  below,  claimed  title  under  a  sheriff's  sale: 
but  the  opinion  of  the  court,  upon  a  case  stated, 
being  against  him,  he  brought  it  up  to  this 
court. 

The  facts  were  as  follows: 

In  1789,  Zachariah  Magruder  was  in  posses- 
sion of  a  tract  of  land  called  George's  Advent- 
ure, containing  466  acres.  His  title  was  ad- 
mitted, upon  all  sides,  to  be  good. 

In  that  year  he  made  his  will,  which  con- 
tained the  following  bequest  *to  his  wife:  f*44 
I  also  give  to  my  said  beloved  wife  the  full  use 
of  my  dwelling  plantation,  containing  in  the 
whole,  cleared  and  uncleared,  after  the  legacy 
thereafter  given  is  taken  out,  about  866  acres, 
called  Georee's  Adventure,  to  be  by  her  peace- 
ably and  quietly  possessed  and  enjoyed  without 
molestation  during  her  natural  life. 
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After  sundry  other  bequests,  he  goes  on  to 
say: 

"Item.  I  give  and  bequeath  unto  my  brother, 
Elias  Magruder,  during  his  natural  life,  100 
acres  of  land,  being  a  part  of  a  tract  of  land 
tailed  George's  Adventure,  lying  and  being  in 
Washington  County,  and  State  aforesaid;  to  be 
hid  off  at  the  upper  end  of  the  tract  aforesaid, 
10  as  to  include  the  plantation  whereon  he  now 
ires.  In  case  the  said  Elias  Magruder  should 
bare  heirs  lawfully  begotten  of  him  in  wedlock, 
I  then  give  and  bequeath  the  100  acres  of  land 
aforesaid  to  him,  the  said  Elias  Magruder,  his 
heir*  and  assigns,  forever;  but  should  he,  the 
■aid  Elias  Magruder,  die  without  an  heir  so  be- 
gotten, I  give,  bequeath,  devise,  and  desire  that 
u*  100  acres  of  land  aforesaid  be  sold  to  the 
kkhest  bidder,  and  the  money  arising  from  the 
aafethereof  to  be  equally  divided  among  my  six 
following  children,  to  wit:  Samuel  Beall  Ma- 
zrader,  William  B.  Magruder,  Richard  Magru- 
der, Josiah  Magruder,  Norman  Brace  Magru- 
der. and  Nathaniel  Beall  Magruder. 

"Item.  I  devise,  give,  bequeath,  and  desire 
that  the  remaining  part  of  my  land,  called 
George's  Adventure,  being  about  856  acres,  ly- 
ing and  being  in  Washington  County,  and  State 
aforesaid,  to  be  sold  to  the  highest  bidder,  by 
sod  at  the  discretion  of  my  executrix  and  exec- 
Btor  hereafter  named ;  and  the  money  arising 
fram  such  sale  to  be  divided  equally  amongst 
ay  six  sons,  to  wit:  Samuel  Beall  Magruder, 
wuaam  Beall  Magruder,  Richard  Magruder, 
Josiah  Magruder,  Norman  Bruce  Magruder, 
aid  Nathaniel  B.  Magruder." 

After  some  further  provisions,  the  testator  ap- 
pointed his  wife  and  son  executrix  and  executor. 

la  1796  Zachariah  Magruder  died,  and  his 
Brother  Elias  took  possession  of  the  100  acres, 
which  were  laid  off  agreeably  to  the  directions 
of  the  will.  The  title  of  the  defendants  is  de- 
rived wholly  from  Elias  Magruder,  who  con- 
veyed the  100  acres  to  David  Lynn,  their  an- 
cestor, in  fee-simple  in  1806. 

la  1805,  four  of  the  six  children  mentioned  in 
the  will,  filed  a  petition  in  the  High  Court  of 
Chancery  of  Maryland,  stating  that  the  execu- 
trix was  dead;  that  the  letters  testamentary 
which  had  been  granted  to  the  executor  had 
beea  revoked ;  that  no  sale  of  the  real  estate 
4ft*]  *had  been  made;  that  the  testator  devised 
that  the  remaining  part  of  his  land  called 
George's  Adventure,  being  about  856  acres, 
akonjd  be  sold  to  the  highest  bidder,  and  the 
Money  equally  divided  amongst  his  six  chil- 
dren, including  the  petitioners.  The  petition 
prayed  the  court  to  grant  them  relief,  by  ap- 
pointing a  trustee  to  sell  all  the  property  de- 
vised to  be  sold,  and  apply  the  proceeds  to  the 
parpoaes  directed  by  the  will. 

The  Chancellor  granted  the  prayer,  and  de- 
seed that  the  real  estate  directed  to  be  sold,  in 
the  win,  should  be  soki.and  appointed  a  trustee 
b  the  usual  way. 

The  decree  ran  thus:  "  That  Roger  Perry  be, 
sad  he  is  hereby  appointed  trustee  for  making 
the  said  sale,  and  that  the  course  and  manner 
<rf  Us  proceedings  shall  be  as  follows:  He  shall 
lot  He  with  the  register  of  this  court  a  bond 
«"T«rtnd  by  himself  and  a  surety  or  sureties  ap- 
proved by  the  Chancellor,"  &c.,  &c. 
The  decree  was  passed  at  December  session, 

1805. 
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On  the  10th  of  March,  1806,  Elias  Magruder 
conveyed  to  David  Lynn,  as  has  been  already 
stated,  the  100  acres  of  land  upon  which  he 
(Elias)  lived. 

On  the  22d  of  March,  1806,  the  trustee  pro- 
ceeded to  sell  the  356  acres  mentioned  in  the 
will,  stating  in  his  report  that  he  excepted 
the  100  acres  devised  to  Elias  Magruder,  say- 
ing, "  The  100  acres,  part  of  said  tract  devised 
to  be  sold  in  case  Elias  Magruder  should  die 
without  heirs,  as  expressed  in  the  will,  still  re- 
mains unsold." 

The  report  passed  through  the  regular  pro- 
cess, and  was  finally  ratified  in  June,  1807;  the 
net  proceeds  of  sale  being  divided  equally 
amongst  the  six  children  of  Zachariah  Magruder. 

At  some  period  prior  to  the  1st  of  January, 
1812,  Elias  died  unmarried,  not  having  at  the 
time  of  his  decease,  nor  ever  having  had,  any 
heir  or  issue  begotten  by  him  in  wedlock. 

On  the  15th  of  February,  1812,  the  trustee 
proceeded  to  sell,  as  he  said  in  his  report,  "  all 
the  remaining  part  of  the  real  estate  of  Zachariah 
Magruder,  deceased,  consisting  of  100  acres  of 
land,  part  of  a  tract  of  land  called  George's  Ad- 
venture, it  being  that  part  devised  to  Elias 
Magruder,"  when  Walter  Slicer  became  the 
highest  bidder  and  purchaser. 

This  report  was  finally  ratified  in  February, 
1818;  and,  in  August,  18 13,  the  trustee  executed 
a  deed  to  Slicer,  describing  the  100  acres  by  the 
same  metes  and  bounds  by  which  they  had  been 
originally  located  when  Elias  Magruder  took 
possession  under  the  will. 

•In  October,  Wl 7.  one  Arnold,  for  the  [*46 
use  of  David  Shriver,  Junior,  the  lessor  of  the 
plaintiff  in  this  cause,  and  one  Lamar,  for  him- 
self, brought  suits  against  Slicer  in  the  County 
Court  of  Alleghany  County;  and  in  February, 
1818,  one  Evans,  also  for  the  use  of  Shriver, 
brought  suit  against  Slicer  in  the  same  court. 

The  defendant  in  the  present  case  reiving,  as 
a  ground  of  defense,  upon  an  outstanding  title 
existing  in  Lamar  or  his  heirs  under  these  pro- 
ceedings, and  the  plaintiff  resting  his  title 
wholly  upon  them,  their  progress  is  exhibited 
in  a  tabular  form,  showing  the  history  of  each 
one,  up  to  the  consummation  by  a  sale  of  the 
100  acres  now  in  dispute. 


ARNOLD 
1817.  Sues  Slicer. 


EVANS 


1818.  Gets  Judg- 
ment against 
Slloer. 

Judgment  su- 
perseded. 


1M9.  June— Sues 
out  ft.  fa. 
October— ft.  fa 
countermand 
ed. 


1820. 


1821. 


Sues  Slicer. 


April  20.  Gets 
judgment. 

June— Issues  .ft. 
fa. 

Ootober— ft.  fa. 
countermand- 
ed. 


February  2d.  ft. 
/o."toUe.'/ 


LAMAR 

Sues  Slicer 


April  28.     Gets 

judgment. 
October— Issues 

ft.  fa. 


February— In- 
junction on 
the  judgment. 
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ARNOLD 


1828.  December 
81,  «ci.  fa.  is- 
sued. 


1824.  Flat. 
Ft.  fa.  issued. 
100  acres  sold 
to  Shriver  by 
sheriff. 


1825.      Sheriff 
makes  deed  to 
Shriver. 


EVANS 


December      81 
sei.  fa.  Issued 


Flat. 

PH.  fa.  Issued. 
3d.  A.  fa. 
100    acres    sold 
to  Shriver  by 
/Sheriff. 


Sheriff  makes 
deed  to  Stariv 
er. 


LAMAR 

April  —A  n  swer 
filed. 

October— In- 
duction dis- 
solved. 


2d.    PC.   fa.    100 

acres    sold  to 

Lamar. 
In      September 

sheriff    makes 

deed. 


47*]  *In  1837,  Shriver.the  purchaser  under 
the  two  elder  judgments,  brought  suit  in  the 
Circuit  Court  of  the  United  States,  he  being  at 
that  time  a  citizen  of  Virginia,  against  David 
Lynn, the  assignee  of  Elias  Magruder.as  already 
stated. 

In  1836,  the  death  of  David  Lynn  was  sug- 
gested and  his  devisees  became  defendants. 

In  1839  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  upon  a  case 
to  be  stated;  upon  which  case,  when  stated, the 
opinion  of  the  court  below  was  in  favor  of  the 
defendants  and  judgment  rendered  accordingly. 
To  review  this  opinion,  the  writ  of  error  was 
sued  out. 

It  was  agreed  at  the  trial  of  the  cause,  "  that 
the  court  might,  in  deciding  this  case,  presume 
from  the  aforesaid  proceedings  in  chancery, 
any  fact  which  they  would  direct  a  jury  to  pre- 
sume from  said  proceedings  " 

Mr.  R.  Johnson  for  the  plaintiff. 

Mr.  Schley  for  the  defendants. 

The  points  made  respectively  were,  for  the 
plaintiff: 

1.  That  by  the  will  of  Z.  Magruder,  of  26th 
March,  1789,  Elias  Magruder  took  a  life  estate 
only  in  the  land  sued  for,  and,  under  the  facts 
in  the  case,  had  no  other  estate  to  his  death; 
and  that,  at  his  death,  the  land  was  to  be  sold 
for  the  benefit  of  the  six  children  of  the  testator 
mentioned  in  the  devise. 

2.  That  this  being  the  case,  the  Court  of 
Chancery  of  Maryland  had  authority,  upon 
the  petition  of  four  of  such  children,  to  decree 
a  sale  of  the  land. 

8.  That  the  court  did  so  decree,  and 
4.  That  the  sale  made  under  the  decree  to 
Walter  Slicer,  under  whom  the  lessor  of  the 

Slaintiff  claims,  passed  to  Slicer  the  fee,  which 
now  in  the  plaintiff's  lessor. 
For  the  defendants: 

1.  That  under  the  devise  to  Elias  Magruder 
(in  the  8th  clause  of  the  will  of  Zachariah  Ma- 
gruder), said  Elias  Magruder  virtually  took, 
under  the  laws  of  Maryland,  an  estate  in  fee- 
simple. 

2.  That  even  if  Elias  Magruder,  under  the 
facts  stated,  took  only  an  estate  for  life,  yet  the 
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proceedings  in  chancery  were  not  effectual  to 
vest  in  Walter  Slicer  (through  whom  the  plaint- 
iff claims)  a  legal  title  to  the  parcel  of  land 
sought  to  be  recovered  in  this  suit. 

8.  That  even  if,  upon  the  facts  stated,  said 
Walter  Slicer  acquired  *a  legal  title  to  [*4& 
said  land,  yet  the  lessor  of  the  plaintiff,  upon 
the  whole  facts,  does  not  show  that  such  title 
had  become  vested  in  him  at  the  time  of  the 
demise. 

4.  That  even  if  the  lessor  of  the  plaintiff  had, 
at  the  time  of  the  demise,  a  legal  title  to  un- 
divided parts  of  the  tract,  he  could  not  recover 
at  all,  the  demise  being  for  an  entirety. 

Mr.  Johnson,  for  the  plaintiff: 

The  first  question  is,  what  estate  did  Elias 
Magruder  take  under  the  will?  We  say,  only 
an  estate  for  life:  the  other  side  say  that  it  was 
either  an  estate  in  fee,  by  virtue  of  the  rule  in 
Shetly't  case,  or  a  fee-tail,  or  a  fee-simple  con- 
ditional at  common  law.  It  is  perfectly  clear 
that  if  the  will  had  stopped  at  the  first  para- 
graph, the  estate  devised  would  have  been  only 
tor  life ;  the  doubt  is  as  to  the  second  paragraph. 
If  the  contingency  happened,  the  estate  was  to 
become  a  fee  to  the  devisee;  if  he  died  without 
children,  then  it  was  to  go  to  the  children  of 
the  testator. 

Is  it  enlarged  by  the  rule  in  Shelly1*  case? 

1  Rep. ,  98,  contains  the  rule.  It  was  recog- 
nized as  an  old  one,  and  is,  that  where  an  es- 
tate is  given  for  life  with  limitation  over  to 
heirs,  it  is  an  estate  in  fee,  and  taken  by  virtue 
of  the  rule.  But  if  the  contingency  had  hap- 
pened here,  the  devisee  would  have  taken  under 
the  will  an  estate  in  fee;  and  the  distinction  is 
in  his  taking  under  the  will  or  under  the  rule. 
(Fearne,  Cont.  Rem.,  28,  note;  1  Hargrove's 
Law  Tracts,  490:  1  Preston  on  Estates,  368  to 
419;  4  Kent,  214.) 

Is  it  a  conditional  fee-simple? 

The  defendant  is  understood  to  place  it  in 
this  class.  But  a  conditional  fee-simple  at  com- 
mon law  in  an  estate  limited  over  to  some  partic- 
ular heirs,  in  exclusion  of  heirs  general.  Before 
statute  of  Westminster,  courts  held  that  where 
the  contingency  happened,  the  estate  became 
absolute  and  could  be  aliened ;  but  in  no  other 
case  than  where  heirs  special  are  preferred  to 
heirs  general.  A  qualified  or  base  fee  is  where 
a  deed  is  made  to  A  and  his  heirs,  tenants  of 
the  manor  of  Dale;  where  they  hold  only  as 
long  as  they  are  tenants.  The  error  of  the  other 
side  is  in  not  distinguishing  between  a  fee-sim- 
ple conditional  at  common  law  and  an  estate  to 
arise  upon  condition.  The  difference  between 
estates  upon  condition  precedent  and  condition 
subsequent  is,  that  in  the  former  there  is  no  es- 
tate in  the  party  until  the  contingency  happens, 
whilst  in  the  latter  there  is.  "Here,  the  [*49 
estate  in  fee  was  to  arise  upon  the  happening: 
of  a  future  contingency,  in  case  Elias  married 
and  bad  children;  otherwise  he  was  a  mere  ten- 
ant for  life.    (2  Bl.  Com.,  109.) 

2.  Was  the  chancery  proceeding  regular? 

1.  Did  the  Maryland  statute  give  jurisdiction? 

2.  Was  it  a  case  of  ordinary  chancery  juris- 
diction? 

The  Court  of  Chancery  is  created  by  the  con- 
stitution of  the  State,  and  invested  with  all 
chancery  powers,  unless  restrained  by  law.  In 
case  of  doubt,  we  look  at  the  statute  to  see 
whether  it  takes  away  any  of  the  ordinary 
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chancery  powers.  The  Act  of  1786  (chap.  78) 
k  intended  to  enlarge  jurisdiction;'  its  title  be- 
ing. "  An  Act  to  enlarge  the  jurisdiction  of  the 
High  Court  of  Chancery."  The  4th  section  is 
applicable  to  this  case.  The  executrix  was  dead, 
aad  the  authority  of  the  executor  was  revoked. 
So  regular  bill  was  necessary;  a  petition  was 
saflaent.  All  that  the  Chancellor  had  to  be 
satisfied  of,  were  two  things:  1st.  That  the  sale 
ought  to  be  made,  and  2d.  That  there  was  no 
person  to  make  it. 

1  It  was  a  case  also  of  ordinary  chancery 
jurisdiction.  A  trust  was  to  be  executed  and 
there  was  no  trustee. '  The  petition  prayed  for 
a  atle.  and  the  decree  was  that  all  directed  by 
the  will  to  be  sold  should  be  sold.  The  trustee, 
therefore,  sold  the  whole. 

Our  title  is  good,  if  Slicer's  was.  He  claims 
under  the  proceedings  of  a  court  of  competent 
johadiction,  whose  decision  must  be  presumed 
to  be  right.  Elias  must  be  presumed  to  have 
been  dead,  if  it  is  necessary  to  sustain  the  au- 
thority of  the  court.  It  is  objected  also  that  it 
does  not  appear  that  the  trustee  ever  gave  a, 
hind;  but  this  court  must  presume  that  every- 
thing was  properly  done.    (10  Peters,  449.) 

It  is  also  objected  that  the  power  to  sell  was 
in  the  surviving  executor.  This  court  and  the 
Coort  of  Appeals  in  Maryland  have  differed 
upon  this  point.  (10  Peters,  538,  that  it  sur- 
rms;  4  Gill  &  Johnson,  328,  that  it  does  not.) 
Bat  the  ground  of  the  decision  in  Peters  was, 
that  the  sale  was  to  be  made  to  pay  debts. 
In  this  case  there  were  no  debts.  The  devisees 
cannot  deny  the  validity  of  the  chancery  pro- 
ceedings. 

Mr.  SchUi),  for  defendant: 

By  the  laws  of  Maryland  (1789,  chap.  45) 
etfates  of  fee-tail  general  or  fee-simple  condi- 
aooal  are  in  fact  fee-simple  estates,  because  they 
•re  descendible  as  such  (1  Hams  &  Gill.  Ill), 
50*J  and  are  liable  *for  the  debts  of  the 
deceased.  Elias  took  a  fee-simple  conditional, 
tl  Prerton  on  Estates,  289.  295,  298,  303.  804.) 

Bias  had  something  more  than  an  estate  for  life. 
(1  Brockenborougfa,  131;  2  Virginia  Rep.,  11; 
7  dams  &  Jooiuon,  244.  Fleta,  lib.  3,  chap.  9, 
page  188:  Bracton,  17;  1  Keeves'  History  of 
English  Law,  293;  2  Preston,  296;  Plowden, 
Ui,  250;  2  Lord  Raymond,  779;  Co.  Litt., 
14) 

If  Ellas  had  issue,  they  would  have  taken 
by  descent  after  his  death;  he  must  therefore 
hare  had  a  fee  in  himself.  (1  Preston  on 
butes,  264;  2  Powel  on  Devises,  602;  Willes, 
I;  8  Gill*  Johns.,  458.) 

Dappoae  Elias  had  only  an  estate  for  life; 
how  did  Slicer  get  the  residue?  In  1805,  Elias 
abgrader  was  alive,  because  in  1808  he  sold 
hswL  The  Chancellor  ordered  the  land  sold 
fate  of  all  claims  of  heirs  or  devisees;  but  Elias 
«s»a  devisee  and  living  on  the  land.  Was  his 
had  sold  over  his  head?  He  had  not  joined  in 
the  petition,  or  forfeited  his  estate.  The  peti- 
noa,  therefore,  does  not  include  the  100  acres, 
bat  states  that  the  858  acres  had  not  been  sold. 
True,  the  decree  covers  all;  but  it  must  be 
hauled  by  the  petition. 

The  Act  of  17B5  does  not  include  this  case, 
hecaase  it  is  confined  to  cases  where  the  party 
anglutw  or  refuses  to  act;  but  Elias  being 
aUve,  there  was  no  neglect  to  sell  the  100  acres, 
Qsraoss  the  time  to  sell  had  not  yet  come. 
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Elias  might  even  then  be  married  and  have 
children. 

The  power  of  the  trustee  was  only  that  which 
the  executor  had,  the  proceeding  being  ex-parte. 
Elias  did  not  die  until  1812.  and  the  Chancellor 
could  not  devest  him  of  his  rights  upon  a  peti- 
tion filed  by  other  persons. 

The  bond  of  the  trustee  is  a  condition  prece- 
dent, and  he  had  no  right  to  act  without  comply- 
ing with  it.  The  law  required  a  bond.  The  case  in 
2  Gill  <fc  Johnson,  114,  is  not  applicable,  because 
no  final  ratification  appeared  there,  and  there 
was  much  evidence  on  the  subject. 

Suppose  that  Slicer  had  a  good  title,  did  the 
plaintiff  obtain  it?  The  two  elder  judgments 
were  dormant  for  three  years  prior  to  Lamar's 
sale.  If  there  is  an  outstanding  title  in  Lamar, 
the  plaintiff  must  fail  in  his  ejectment;  on  this 
subject  some  analogous  cases  may  be  found  in 
12  Wheaton,  179;  4  Cond.  Rep., 457,  note. 

In  Maryland,  there  is  no  law  limiting  the  lien 
of  a  judgment,  but  the  judgment  itself  is  good 
for  twelve  years.  The  Chancellor,  however, 
decided  (2  Bland.  Ch.  Rep.,  323)  that  a  judg- 
ment cannot  lie  dormant  *forever.  Some  1*5 1 
illustrative  cases  are  2  Harris  &  Johnson.  66;  8 
Gill  &  Johnson,  38;  7  Gill  &  Johnson,  360. 

It  is  settled  in  Maryland  that  there  must  be 
a  scire  facias  where  a  new  party  is  to  be  charged ; 
such  party  must  have  a  day  in  court.  (2  Harris 
&  Johnson,  72;  10  Gill  &  Johnson,  873.) 

4.  The  demise  is  for  an  entirety. 

Two  children  did  not  join  in  the  petition, 
and  the  record  does  not  show  that  they  ever 
received  a  distributive  share  of  the  proceeds  of 
the  second  sale  of  100  acres.  Their  title  is  not 
extinguished;  and  whatever  may  be  the  con- 
dition of  the  other  four  children,  the  plaintiff, 
not  having  acquired  the  title  of  these  two,  can- 
not succeed  under  the  present  demise. 

Mr.  Johnson,  in  reply : 

It  does  not  appear  that  any  of  the  children 
ever  objected  to  the  proceedings  of  the  trustee. 

As  to  the  856  acres,  it  must  oe  admitted  that 
there  was  no  other  mode  of  making  a  sale  than 
under  the  Act  of  1785;  and  there  was  the  same 
necessity  as  to  the  100  acres.  The  executor  had 
not  power  to  sell  them ;  here  was  a  case,  then, 
where  properly  ought  to  be  sold,  and  there  was 
nobody  to  sell  it.  If  the  Chancellor  appoints 
a  trustee,  he  has  decided  that  a  trust  exists. 
This  court  has  said  that  the  decision  of  a  court 
of  competent  jurisdiction  must  stand;  and  must 
assume  that  the  necessary  facts  were  proved. 

The  Court  of  Appeals  in  Maryland  have 
decided  (M.  M.  Oenison  &  Dublin)  that  a  pro- 
ceeding under  the  fourth  section  of  the  Act  of 
1785  is  like  a  suit.  One  person  is  enough  to 
petition;  others  can  go  in  and  be  heard.  If  one 
were  not  enough  to  petition,  the  act  would  be 
of  little  use.  The  trustee  was  directed  to  "  sell 
and  convey  the  property,"  not  merely  the  in- 
terest of  the  petitioners.  The  act  was  designed, 
for  a  practical  purpose,  to  reach  the  estate. 

Was  the  trustee  appointed  for  the  100  acres 
also?  True,  the  petition  speaks  only  of  356 
acres,  but  it  refers  to  the  will,  and  states  it. 
The  same  children  who  were  to  receive  the 
proceeds  of  the  356  acres,  were,  by  the  will, 
also  to  receive  the  proceeds  of  the  100  acres. 
The  right  to  the  100  acres  was  prospective  and 
contingent;  but  the  trustee  was  vested  with 
power  to  sell  all,  for  the  sake  of  convenience. 
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It  is  objected  that  Elias  was  still  alive;  but  the 
court  may  as  well  presume  him  to  be  dead,  as 
that  there  was  error  in  the  decree.  The  admis- 
sion in  the  record  is,  that  the  court  may  pre- 
52*]  sume  any  fact  which  they  would  in- 
struct a  jury  to  presume.  If,  therefore,  they 
would  instruct  a  jury  to  presume  the  death  of 
Elias,  it  can  presume  it  too.  The  trustee  first 
reported  that  be  had  not  sold  the  100  acres, 
and  afterwards  reported  specially  that  he  had. 
The  court,  by  ratifying  this  last  report,  have 
made  it  conclusive  that  they  considered  the 
trustee  to  have  been  authorized. 

This  party  cannot  object  to  these  proceedings; 
if  any  persons  could,  it  would  be  the  children 
who  did  not  join,  but  the  court  would  not  now 
tolerate  an  ejectment,  if  brought  by  them. 

The  bond  is  not  necessary  to  give  the  Chan- 
cellor jurisdiction,  but  to  secure  the  parties;  its 
omission  is  a  mere  irregularity,  and  not  to  be 
brought  into  view  upon  a  collateral  matter. 
Besides,  it  must  be  presumed  to  have  been 
given.  In  2  Gill  &  Johnson,  114,  a  ratification 
was  presumed  (page  180). 

It  is  said  that  we  do  not  show  a  title  to  the 
whole.  But  the  two  children  who  did  not  peti- 
tion received  their  share  of  the  proceeds,  and  by 
that  act  made  themselves  parties.  They  are 
estopped.  The  decree  gave  authority  to  sell 
the  whole  land,  and  the  whole  title  was  con- 
veyed to  us. 

The  Court  of  Appeals  did  say  once  that  a 
plaintiff  could  not  recover  an  undivided  part, 
claiming  title  to  the  whole.  The  Act  of  1882 
corrected  this.  This  act  has  been  repealed  in 
part,  but  not  in  this. 

As  to  the  outstanding  title  in  Lamar: 

Until  the  Chancellor  said  otherwise,  the  pro- 
fession had  no  doubt  of  the  propriety  of  the 
lien  of  an  elder  judgment.  Before  the  Act  of 
1823,  execution  had  to  be  issued  within  a  year 
and  a  day.  Now  three  years  are  allowed.  All 
judicial  liens  must  be  noticed  by  all.  A  pur- 
chaser under  a  junior  judgment  must  be  pre- 
sumed to  have  notice  of  the  first.  The  Chan- 
cellor says  that  the  object  of  requiring  a  prompt 
issue  is  to  protect  purchasers;  but  they  are  al- 
ready protected  by  the  records. 

What  estate  did  Elias  take? 

It  is  true  that  an  estate  tail  general  or  fee- 
simple  conditional  is,  by  the  laws  of  Maryland, 
synonymous  with  a  fee-simple.  But  a  fee- 
simple  conditional  is  where  the  limitation  is  to 
heirs  special,  to  the  exclusion  of  heirs  general. 
(2  Bl.  Com.,  110.)  There  is  no  such  special 
limitation  in  this  will.  No  estate  of  inheritance 
passed  on  the  death  of  the  testator.  2  Bl. 
Com.,  151, 154,  defines  an  estate  upon  condition. 

If  a  fee  passed  upon  the  death  of  the  testator, 
153*]  it  was  not  by  virtue  *of  the  will.  Rules 
giving  a  different  direction  to  an  estate  from 
that  pointed  out  in  the  will  are  not  applied  ex- 
cept from  necessity.  The  devise  to  the  chil- 
dren is  a  good  executionary  devise,  to  take 
effect  unless  a  contingency  happened.  The  ob- 
ject of  the  testator  was  to  benefit  his  children : 
but  the  argument  on  the  other  side  would  de- 
feat that  intention. 

Mr.  Justice  M'Lean  delivered  the  opinon  of 
the  court: 

This  case  comes  up  on  a  writ  of  error  to  the 
Circuit  Court  for  the  District  of  Maryland.  An 
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action  of  ejectment  was  commenced  by  the  les- 
sor of  the  plaintiff,  to  recover  the  possession  of 
100  acres  of  land,  part  of  a  tract  called  George's 
Adventure,  situated  near  the  town  of  Cumber- 
land. In  the  Circuit  Court  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the 
court  upon  a  case  stated.  A  judgment  was 
entered  for  the  defendant;  and  the  cause  is 
now  before  us,  on  the  facts  agreed. 

By  his  last  will  and  testament,  Zachariab 
Magruder,  a  citizen  of  Maryland,  among  other 
things,  devised  to  his  wife  S*arah,  "  the  full  use 
of  bis  dwelling  plantation,  containing  in  the 
whole,  after  a  certain  legacy  was  deducted, 
about  856  acres,  called  George's  Adventure,  in 
Washington  County;  to  be  by  her  peaceably 
and  quietly  possessed  and  enjoyed  without  mo- 
lestation, during  her  natural  life." 

The  will  also  contained  the  following:  "I 
give  and  bequeath  unto  my  brother,  Elias  Ma- 

S'uder,  during  his  natural  life,  100  acres  of 
nd.  being  part  of  tract  of  land  called  George's 
Adventure,  lying  and  being  in  Washington 
County,  and  State  aforesaid;  to  be  laidoff  at 
the  upper  end  of  the  tract  aforesaid,  so  as  to 
include  the  plantation  on  which  he  now  lives. 
In  case  the  said  Elias  Magruder  should  have 
heirs  lawfully  begotten  of  him  in  wedlock,  I 
then  give  and  bequeath  the  100  acres  of  land 
aforesaid  to  him,  the  said  Elias  Magruder,  his 
heirs  and  assigns,  forever;  but  should  he,  the 
said  Elias  Magruder,  die  without  an  heir  so  be- 
gotten, I  give,  bequeath,  devise,  and  desire 
that  the  100  acres  of  land  aforesaid  be  sold  to 
the  highest  bidder,  and  the  money  arising  from 
the  sale  thereof  to  be  equally  divided  among 
my  six  following  children,  to  wit:  Samuel. 
Ac.  The  testator  having  died,  proof  was  made 
of  his  will,  and  letters  testamentary  were 
granted,  the  3d  of  May,  1706,  to  Sarah  Ma- 
gruder, his  wife,  and  his  son  Nathaniel  B.  Ma- 
gruder, named  as  executrix  and  executor  in 
the  will. 

After  the  decease  of  the  testator,  Elias  Ma- 
gruder took  possession  *of  the  100  acres  [*54 
of  land  devised  to  him,  and  being  so  in  posses- 
sion he  conveyed  the  tract  to  David  Lynn,  who 
devised  the  same  to  the  present  defendants. 

On  the  80th  of  December,  1805,  Samuel  B. 
Magruder  and  three  other  brothers,  sons  of 
Zachariah  Magruder,  filed  their  petition  to  the 
Chancellor  of  Maryland,  representing  that  their 
father,  after  making  particular  dispositions  of 

Sroperty,  devised  that  the  remaining  part  of 
is  land,  called  George's  Adventure,  being 
about  856  acres,  should  be  sold  to  the  highest 
bidder,  by  and  at  the  discretion  of  his  execu- 
trix and  executor,  and  the  money  equally  di- 
vided amongst  his  six  children,  including  the 
petitioners." 

The  petitioners  stated  that  the  executrix  was 
deceased,  and  that  Nathaniel  B.  Magruder,  be- 
ing insolvent,  at  the  instance  of  his  sureties, 
his  power  as  executor  had  been  revoked  by  the 
Orphans'  Court.  And  the  petitioners  prayed 
that  a  trustee  might  be  appointed  "to  sell  all 
the  property  devised  to  be  sold  by  the  will,  and 
such  other  and  further  relief."  &c  The  will 
was  filed  as  an  exhibit. 

On  the  day  of  filing  the  petition,  the  Chan- 
cellor decreed,  "  that  the  real  estate  in  the  said 
will  directed  to  be  sold  shall  be  sold;  that 
Roger  Perry  be  appointed  trustee,  who  shall 
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tire  bond  in  $2,000,  conditioned  for  the  faith- 
fa]  performance  of  the  trust  reposed  in  him  by 
the  decree,  or  to  be  reposed  in  him  by  any  fut- 
ure decree  or  order  in  the  premises,  and  that  he 
shall  proceed  to  sell,"  Ac. 

Afterwards,  on  the  22d  of  May,  1806.  the 
Uilu  reported  that  he  "  had  sold  the  real  es- 
tate in  the  said  will  and  decree  mentioned," 
and  had  made  distribution,  &c.  At  the  close 
of  bis  report  he  says,  "  the  100  acres,  part  of 
the  said  tract  devised  to  be  sold  in  case  Elias 
Xsgroder  should  die  without  heirs,  as  ex- 
pressed in  the  will,  still  remains  unsold."  The 
ale  was  ratified  by. the  Chancellor. 

And  afterwards,  on  the  9th  of  June,  1812,  the 
troMee  made  a  second  report,  that  he  "  had 
sold  the  remaining  part  of  the  real  estate  of 
Zachariah  Magruder,  deceased,  consisting  of 
lOOacres  of  land,"  &c.  Thjs  sale  was  also  rat- 
ified by  the  Chancellor,  and  a  deed«was  execu- 
ted to  Walter  Slicer,  the  purchaser.  In  the 
Tear  1818,  a  judgment  was  obtained  against 
Waller  Slicer.  and  two  others  in  the  year  1810. 
Oo  one  of  the  junior  judgments  execution  was 
isned,  under  which  the  land  in  question  was 
wid  to  Lamar.  On  the  other  junior  judgment, 
obtained  at  the  same  term,  an  execution  was  is- 
taed,  and  the  same  tract  was  sold,  after  the 
■55*]  aboTe  sale,  to  David  Shriver,  Jun.,  *the 
lessor  of  the  plaintiff.  He  also  purchased,  sub- 
sequently, the  same  tract,  under  the  prior  judg- 


Tbe  first  question  for  consideration  arises 
•oat  of  the  devise,  in  the  will,  to  Elias  Ma- 
grader.  Did  he  take  a  life  estate  only,  or  a 
tee-ample?  That  he  took  an  estate  in  fee-sim- 
ple conditional  in  the  100  acres,  is  urged  by  the 
Jeteodsnts'  counsel.  And  a  statute  of  Mary- 
bad  of  1786,  entitled  "An  Act  to  direct  de- 
scents" (2  Hetty's  Laws,  chap.  46),  which  pro- 
rides  that  lands  held  '*  in  fee-simple  or  fee- 
aaple  conditional,  or  in  fee-tail  to  the  heirs  of 
ibt  body  generally,  shall  descend  in  the  same 
asamer,  is  relied  on  as  giving  a  fee-simple  to 
Ae  devisee.  Under  this  statute,  it  must  be  ad- 
apted, whether  the  estate  vested  be  technical- 
ly considered  a  fee-tail  general  or  a  conditional 
aecanpie,  in  effect,  it  is  a  fee-simple. 

la  1  Inst.,  20  sec.,  it  is  said  that  "  all  limita- 
tions confined  to  the  heirs  of  the  body,  either 
by  direct  or  circuitous  expression,  and  which 
a»  not  estates-tail  under  the  statute  de  donis, 
i  conditional  or  qualified  fees  at  the  com- 
i  law.  A  gift  of  land  'to  a  man  and  his 
us  generally,  if  he  shall  have  heirs  of  his 
baiy,  without  any  other  expression 'to  qualify 
As  word  heirs  of,  his  body,  is  a  conditional  fee. 
(Rata,  bk.  8.  ch.  0,  186.)  And  in  Plow.,  288. 
■  ■said,  "and  the  Lord  Dyer  in  his  argument 
took  exception  to  the  ratification,  for  that  it 
confesses  the  estate-tail  in  King  Henry  VII. , 
sad  then  says,  that  he  having  issue,  Prince 
Arthur,  entered  and  was  seized  in  fee;  whereas, 
ha  arid,  the  having  issue  did  not  make  him  to 
hue  the  fee.  for  the  fee  either  accrued  to  him 
by  Ike  remainder  or  never."  The  same  doc- 
tOH  is  found  in  page  260.  (MaeheU  v.  Clarke. 
t  Lord  Baym.,  778.)  By  the  statute  de  donis 
(Wtsb*.,  2,  18,  Ed-  1),  a  fee-simple  conditional 
•Mats  at  common  law,  in  certain  cases,  was 
namlul  into  a  fee-tail,  which,  by  alienation, 
tbo  aaeestor  could  not  change. 

fat  estate  under  consideration,  it  is  insisted, 
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is  a  conditional  fee-simple;  or,  in  other  words, 
that  the  fee  vested  is  liable  to  be  defeated  on 
the  failure  of  heirs  as  provided  in  the  will.  On 
the  other  aide  it  is  argued  that  the  condition 
was  a  precedent  one,  which  must  happen  be- 
fore the  fee  vested.  The  doctrine  above  cited 
seems  to  favor  the  first  of  these  positions,  as 
does  also  the  rule  in  Shelly's  case.  By  that 
rule,  "  in  any  instrument,  if  a  freehold  be  lim- 
ited to  the  ancestor  for  life,  and  the  inheritance 
to  his  heirs,  either  mediately  or  immediately, 
the  first  taker  takes  the  whole  estate."  This 
rule  had  its  origin  in  feudal  times,  and  was, 
perhaps,  in  no  small  degree  influenced  by  con- 
siderations which  have  long  since  ceased  to  ex- 
ist. "The  rule,  Mr.  Preston  says  (1  Pres.  [«56 
on  Estates.  869),  "  is  of  positive  institution,  and 
has  this  circumstance  of  peculiarity  and  vari- 
ance from  rules  of  construction."  "  Instead  of 
seeking  the  intention  of  the  parties  and  aiming 
at  its  accomplishment,  it  interferes'  in  some,  at 
least,  if  not  in  all  cases,  with  the  presumable, 
and  in  many  instances,  the  express  intention." 
"In  its  very  object,  the  rule  was  leveled 
against  the  views  of  the  parties." 

That  this  effect  has  been  given  to  the  rule 
by  some  adjudications  is  admitted.  But  thtre 
is  a  rule  of  construction  applicable  to  all  instru- 
ments, and  especially  to  wills,  that  is,  the  in- 
tention of  the  parties,  which  should  control  any 
arbitrary  rule  however  ancient  may  be  its  ori- 
gin. And  of  this  opinion  was  Lord  Mansfield, 
in  Perrin  v.  Blake  (4  Burr.,  2579).  He  says, 
"  the  rule  is  not  a  general  proposition,  subject 
to  no  control,  where  the  intention  is  on  the 
other  side,  and  where  objections  may  be  an- 
swered." And  he  agreed,  as  Mr.  Preston  re- 
marks, with  Justice*  Wilmot  and  Ash  ton,  that 
"the  intention  is  to  govern,  and  that  Shelly"  s 
case  does  not  constitute  a  decisive  uncontrolla- 
ble rule."  Mr.  Justice  Buller,  in  the  case  of 
Hodgson  et  ux.  v.  Ambrose  (Doug..  887),  was 
of  the  same  opinion,  and  also  Lord  Hardwicke, 
in  Bagshew  and  Spencer  (2  Atk.,  588).  Where 
technical  words  are  used  in  a  deed  of  convey- 
ance, the  legal  import  of  such  words  must  gov- 
ern. But  there  is  no  rule, better  established 
than  that  in  giving  a  construction  to  a  will  the 
intention  of  the  testator  must  prevail.  His  ex- 
pressed intention  constitutes  the  law,  unless  it 
shall  conflict  with  some  established  legal  prin- 
ciple. Under  this  rule  the  nature  and  extent  of 
the  estate  devised  to  Elias  Magruder  must  de- 
pend upon  the  words  of  the  will. 

In  the  first  clause  of  the  devise  a  life  estate  is 
clearly  given  to  him.  "  I  give  and  bequeath 
unto  my  brother,  Ellas  Magruder,  during  his 
natural  life,  100  acres  of  land,"  &c.  The 
second  clause  of  the  devise  is  equally  explicit. 
"In  case  the  said  Elias  Magruder  should  have 
heirs  lawfully  begotten  of  him  in  wedlock,  I 
then  give  ana  bequeath  the  100  acres  of  land 
aforesaid,  to  him,  his  heirs  and  assigns,  for- 
ever." Now,  the  condition  of  having  heirs  as 
above  expressed  is  clearly  a  precedent  condition , 
and  must  happen  before  the  estate  vests.  And 
if  any  doubt  could  arise  from  the  above  sen- 
tences whether  the  testator  intended  to  vest  in 
Elias  more  than  a  life  estate,  that  doubt  must 
be  dispelled  by  the  succeeding  sentence,  "  but, 
shquld  he,  the  said  Elias  Magruder,  die  with- 
out an  heir  so  begotten1,  I  give,  bequeath,  de- 
vise, and  desire  that  the  100  acres  of  land, 
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57*1  aforesaid,  be  sold  to  *ttae  highest  bidder, 
and  the  money  arising  from  the  sale  thereof,  to 
be  equally  divided  among  my  six  children." 

It  would  be  difficult  to  convey  in  more  ex- 
plicit language,  than  is  done  in  the  above  sen- 
tences, the  intention  of  the  testator.  He  gives 
a  life  estate;  and  then,  on  the  happening  of  the 
contingency  named,  he  gives  an  estate  to  the 
devisee  ana  his  heirs  in  Fee-simple:  but,  should 
the  contingency  not  happen,  he  directs  the  land 
to  be  sold  and  the  proceeds  distributed  among 
his  children.  No  other  conclusion  can  be  ar- 
rived at,  on  this  view  of  the  will,  than  that 
Elias  Magruder  took  only  a  life  estate  in  the 
land.  His  conveyance,  therefore,  could  trans- 
fer no  interest  in  the  land,  beyond  his  own  life. 

The  next  question  regards  the  title  under  the 
proceedings  before  the  Chancellor. 

These  proceedings  were  by  virtue  of  "An  Act 
of  1785,  for  enlarging  the  power  of  the  High 
Court  of  Chancery"  7l  Maxcy's  Laws,  ch.  72, 
sec.  4);  which  provides,  "that  if  any  person 
hath  died  or  shall  die,  leaving  real  or  personal 
estate  to  be  sold  for  the  payment  of  debts,  or 
other  purposes,  and  shall  not,  by  will  or  other 
instrument  in  writing,  appoint  a  person  or  per- 
sons to  sell  or  convey  the  same  property,  or  if 
the  person  or  persons  appointed  for  the  purpose 
aforesaid  shall  neglect  or  refuse  to  execute  such 
trust,  or  if  such  persou  or  persons,  or  any  of 
them,  shall  die  before  the  execution  of  such 
trust,  so  that  the  sale  cannot  be  made  for  the 
purposes  intended,  in  every  such  case  the  Chan- 
cellor shall  have  full  power  and  authority,  upon 
application  or  petition  from  any  person  or  per- 
sons interested  in  the  sale  of  such  property,  to 
appoint  such  trustee  or  trustees  for  the  purpose 
of  selling  and  conveying  such  property,  and 
applying  the  money  arising  from  the  sale  to  the 
purposes  intended,  as  the'  Chancellor  shall  in 
his  discretion  think  proper." 

An  objection  is  made  to  these  proceedings, 
in  limine,  on  the  ground  that  only  a  part  of  the 
heirs  interested,  united  in  the  application  to  the 
Chancellor.  But  this  objection  is  not  sustain- 
able. The  petition  was  for  the  benefit  of  all  the 
heirs,  and  the  statute  does  not  require  that  all 
shall  unite  in  the  petition.  "Any  person  or 
persons  interested"  may  apply  to  the  Chancel- 
lor. Whether  applicants  or  not,  all  the  heirs 
equally  participated  in  the  results  of  the  pro- 
ceedings and  this  is  a  sufficient  answer  to  any 
technical  objection. 

But  the  main  point  under  this  head  is,  whether 
the  sale  of  the  100  acres  now  in  controversy  was 
of  any  validity. 

That  the  proceedings  before  the  Chancellor 
58*]  constituted  a  suit  is  'admitted;  and  also 
that  they  are  conformably,  at  least  in  part,  to 
the  mode  of  procedure  in  such  cases.  The 
Chancellor  had  jurisdiction  of  the  cause,  as 
presented  by  the  petition :  and  this  being  the 
case,  no  advantage  can  be  taken  of  errors,  how- 
ever gross,  when  the  record  is  used  collaterally. 
If  a  want  of  jurisdiction  appear  on  the  face  of 
the  record,  the  judgment  or  decree  will  be  treat- 
ed as  a  nullity.  But  where  there  was  jurisdic- 
tion, the  record  must  be  received  as  conclusive 
of  the  rights  adjudicated.  No  fact  established 
by  the  judgment  of  the  court  can  be  contro- 
verted. In  the  language  of  this  court,  in  the 
case  of  Voorheet  v.  The  Bank  of  the  United 
State*  (10  Peters,  450),  the  record  imports  ab- 
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solute  verity.  ,  But  when  a  judgment  or  decree 
is  given  in  evidence,  its  nature  and  effect  can 
only  be  ascertained  by  an  examination  of  the 
record.  Let  this  test  be  applied  to  the  proceed- 
ings of  the  Chancery  Court  under  considera- 
tion. 

It  is  admitted,  and  the  fact  appears  from  the 
record,  that  at  the  time  these  proceedings  were 
instituted,  Elias  Magruder  was  living  and  con- 
tinued to  live  for  seven  years  afterwards.  And 
as  he  had  a  life  estate  in  the  premises  in  contro- 
versy, and  the  contingency  on  which  the  estate 
was  to  vest  in  his  heirs,  being  possible,  during 
his  life,  the  land  was  not  subject  to  sale  under 
the  will.  It  could  only  be  sold  on  the  devisee's 
failure  to  have  heirs,  which  could  not  occur  be- 
fore his  decease. 

The  petition  asks  an  order  to  sell  the  remain- 
ing part  of  the  tract  called  George's  Adventure, 
a  part  of  H  having  been  devised,  containing 
about  856  acres.  The  sale  of  the  100  acres, 
now  in  contest,  was  not  asked,  and  indeed  could 
not  be,  as  the  tract  at  that  time  was  not  liable 
to  be  sold.  The  decree  ordered,  "that  the  real 
estate  in  the  said  will  directed  to  be  sold  should 
be  sold."  Now,  this  decree  could  only  apply  to 
the  356  acres  named  in  the  petition,  for  the  rea- 
son that  the  sale  of  that  tract  only  was  prayed 
for,  and  it  was  the  only  tract,  at  that  time, 
which  the  will  authorized  to  be  sold.  In  the 
language  of  the  decree,  it  was  the  real  estate 
directed  by  the  will  to  be  sold. 

To  construe  the  decree  as  embracing  the  100 
acres  tract,  would  go  beyond  the  prayer  of  the 
petition  and  the  jurisdiction  of  the  court.  One 
of  the  trustees  named  in  the  will  was  deceased, 
and  the  other,  being  insolvent,  had  been  re 
moved  by  the  Orphans'  Court.  The  substitution 
of  a  new  trustee  gave  to  him  no  power  beyond 
the  special  order  of  the  court.  Under  the  stat- 
ute it  seems  not  to  have  *been  the  prac-  [*59 
tice  of  the  court  to  appoint  a  trustee  generally, 
to  carry  into  effect  the  will:  but  to  point  out, 
by  a  special  decree,  what  he  shall  do  and  the 
mode  of  doing  it.  His  duties  being  limited  by 
the  decree,  he  is  made  the  instrument  of  the 
court,  having  no  discretion  or  power  under  the 
will.  Consequently,  in  his  decree  the  Chancel- 
lor required  the  trustee  to  give  security,  and 
directed  him  what  notice  should  be  given,  and 
in  what  manner  the  sale  should  be  made.  This 
mode  of  executing  the  act  was  clearly  within 
the  discretion  of  the  Chancellor,  specially  given 
to  him  in  the  close"  of  the  above  section.  The 
rule  was  made  and  ratified  by  the  Chancellor. 
A  deed  was  executed  by  the  trustee  to  the  pur- 
chaser, and  nothing  furtheE  was  done  until  in 
June,  1812,  when  the  trustee  made  a  second 
report,  that  in  pursuance  of  the  above  decree. 
after  giving  public  notice,  "he  had  sold  to 
Walter  Sliccr  the  remaining  part  of  the  real 
estate  of  Zachariah  Magruder,  deceased,  con- 
sisting of  the  100  acres  devised  to  Elias  Ma- 
gruder." 

Now,  it  is  clear  that  this  sale  was  not  made 
in  pursuance  of  the  decree.  Neither  in  the 
petition  nor  in  the  decree  was  the  tract  of  100 
acres  named  or  referred  to.  This  proceeding, 
then,  by  the  trustee,  was  without  authority.  It 
could  derive  no  sanction  from  the  decree.  From 
the  record,  it  would  seem  that  there  had  been 
no  continuance  of  the  cause  for  six  years,  and 
no  step  taken  in  it.    The  second  report  is  then 
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made  by  the  trustee  as  stated.  This  report  was 
ratified  and  confirmed  "unless  by  a  given  day 
cause  to  the  contrary  should  be  shown,"  of 
which  public  notice  was  given.  No  cause  be- 
ing shown,  there  was  a  final  ratification  of  the 
wfeoo  the22d  of  February,  1813.  At  the  time 
of  this  sale  it  is  admitted  that  Elias  Magruder 
wis  deceased,  without  heirs,  .in  the  language 
of  the  wQl,  "lawfully  begotten  of  him  in  wed- 
lock." And  here  a  question  arises  whether  the 
above  sale  can  be  treated  as  a  nullity. 

That  the  trustee  was  not  authorized  to  sell 
by  the  decree  has  already  been  shown.  It  would 
seem;  however,  from  the  form  of  his  report, 
tkathe  assumed  to  act  only  in  virtue  of  the 
decree. 

Does  the  ratification  of  the  sale  bring  it  within 
ike  rule,  which  applies  to  a  case  where  the 
court  has  jurisdiction,  but  has  committed  er- 
rors in  its  proceedings.  Had  the  court  juris- 
diction of  the  tract  of  land  in  controversy.  At 
the  time  the  decree  was  entered,  that  tract  was 
no  more  subject  to  the  power  of  the  court  than 
every  other  tract  in  the  county.  The  devisee 
nn  possession,  having  a  life  estate  in  it  sub- 
ject to  become  a  fee-simple  on  his  having  heirs 
•0*]  lawfully  "begotten  by  him.  He  had  no 
notice  of  the  proceeding,  and  was  in  no  sense 
■  party  to  it  The  petition  did  not  pray  for  the 
tale  of  this  land.  In  fact  that  proceeding  can 
a  so  point  of  view  be  considered  as  authoriz- 
ing the  sale  by  the  trustee.  The  validity  of  the 
sue,  then,  must  rest  upon  the  fact  of  its  having 
been  made  by  the  trustee,  and  sanctioned  by 
the  Chancellor.  There  would  seem  to  be  no 
pound  for  doubt  on  this  point. 

The  Chancellor  is  authorized  to  proceed  in  a 
naraary  mode,  under  the  statute,  for  the  sale 
of  hod,  in  the  predicament  of  the  above  tract, 
after  the  decease  of  the  devisee,  without  heirs. 
Bat  he  can  only  proceed  on  the  application  of 
penons  interested.  Here  was  no  such  applica- 
uowfor  the  sale  of  this  land.  The,  sale  being 
without  authority,  the  ratification  of  it  by  the 
«BBH  must  be  considered  as  having  been  given 
inadvertently.  If  riven  deliberately  and  on  a 
fan  examination  of  all  the  facts,  still  it  must  be 
regarded  as  an  unauthorized  proceeding.  There 
*a>  no  case  before  the  court — nothing  on  which 
itttodgment  could  rest. 

S«  court,  however  great  may  be  its  dignity, 
eat  arrogate  to  itself  the  power  of  disposing  of 
real  estate  without  the  forms  of  law.  It  must 
oetain  jurisdiction  of  the  thing  in  a  legal  mode. 
A  decree  without  notice,  would  be  treated  as  a 
wffity.  And  so  mast  a  sale  of  land  be  treated, 
which  has  been  made  without  an  order  or  de- 
cree of  the  court,  though  it  may  have  ratified 
the  ale.  The  statute  under  which  the  pro- 
ceeding was  had  requires  a  decree;  at  least  such 
ass  been  its  uniform  construction. 

Tms  view  being  decisive  of  the  title  of  the 
fesw  of  the  plaintiff,  it  is  not  necessary  to  con- 
sider the  other  questions  in  the  case. 

Tkejwdgmenl  of  the  Circuit  Court  it  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
lie  United  Stales  for  the  District  of  Maryland, 
sad  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  tha  court,  that  the  judgment  of  the  said  Cir- 
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cuit  Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  with  costs. 

Cited-8  How.,  Ml,  M2 ;  2  Wall.,  Ml ;  18  Wall.,  «7 ; 
U  Bank.  Reg.,  81 ;  1  Abb.,  U.  S.  aOO. 


•JOHNMcCOLLUM,  Plaintiff  in  Error,  [»61 

JENISON  EAGER 

Chancery  practice  fallowed  in  Circuit  Court  of  TJ. 
S.  for  Louisiana — appeal  not  writ  of  error — 
proper  mode  to  bring  up  decree  in  chancery  for 
review — appeal  only  lies  from  final  decree. 

In  the  Circuit  Court  of  the  United  States  for 
Louisiana,  where  a  party  geeks  relief  which  Is 
mainly  appropriate  to  a  chancery  Jurisdiction, 
chancery  practice  must  be  followed. 

A  writ  of  error  Is  not  the  appropriate  mode 
of  bringing-  up,  for  review,  a  decree  In  ohancery. 
It  should  be  brought  up  by  an  appeal. 

An  appeal  will  lie  only  from  a  final  decree ;  and 
not  from  one  dissolving  an  Injunction,  where  the 
bill  itself  is  not  dismissed. 

THIS  case  was  brought  up  b*  a  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of 'Louisiana. 

The  case  was  this: 

On  the  27th  of  July,  1888,  Charles  Bishop 
executed  the  following  promissory  note: 

DoNALDSOiroiXE,  27th  July.  1888. 

In  all  the  month  of  May  next,  1889,  I  prom- 
ise to  pay  H.  Williams  and  A.  F.  Rightor  or 
order,  the  sum  of  five  thousand  dollars,  value 
received.       (Signed)        Charles  Bishop. 

Which  note  was  indorsed  to  Eager,  a  citizen 
of  Kentucky,  by  Williams  and  Rightor,  waiv- 
ing the  necessity  of  a  demand  of  payment  on 
the  maker,  and  of  protest  for  nonpayment,  and 
also  of  notice  to  themselves  as  the  indorsers  of 
the  nonpavment  of  the  note. 

On  the  17th  of  August,  1888,  John  Hagan, 
Senior,  of  New  Orleans,  conveyed  to  Williams 
and  Bishop,  six  tracts  of  land  for  $60,000,  pay- 
able in  one,  two,  and  three  years,  with  interest, 
the  notes  for  which  were  dated  on  the  1st  of 
August,  1838,  and  indorsed  by  Rightor.  It  was 
made  a  condition  of  sale  that,  if  any  one  of  the 
notes  should  not  be  punctually  paid,  the  whole 
of  the  lands  should  revert  to  Hagan. 

On  the  26th  of  February,  1889,  Bishop  sold 
out  all  his  interest  in  the  above  purchase  to 
Williams,  Rightor,  and  Andrew  McCollum. 

On  the  8d  of  August,  1889,  the  first  note 
given  by  Williams  and  Bishop  to  Hagan,  for 
|16,666.66,  was  protested  for  nonpayment. 

On  the  18th  of  November,  1889,  Eager 
brought  suit  by  filing  a  petition  in  the  Circuit 
Court  of  the  United  States,  against  Williams 
and  Rightor  as  indorsers  upon  Bishop's  note. 

•On  the  7th  of  January.  1840,  judg-  [»62 
ment  was  entered  in  favor  of  Eager  for  the 
amount  of  the  note,  with  interest  from  the  1st 
of  June,  1889.  In  March,  1840,  a  ft.  fa.  was 
issued;  and  in  April,  levied  upon  one  of  the 
tracts  of  land  above  mentioned,  together  with 
some  personal  property. 

On  the  16th  of  April.  1840,  Hagan  filed,  in 
the  Second  District  Court  of  the  State  of  Loui- 
siana, a  petition,  in  the  nature  of  a  bill  to  fore- 
close a  mortgage,  reciting  that  the  first  note  of 
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$16,666.66,  given  for  the  purchase  of  the  six 
tracts  of  land,  remained  unpaid,  and  praying  a 
sale  of  the  whole  of  the  tracts,  to  pay  that  and 
the  other  two  notes  of  the  same  amount.  A 
judgment  in  decree  upon  this  petition  was  en- 
tered by  consent,  with  a  stay  of  execution  until 
1st  of  January,  1841. 

On  the  23d  of  August,  1840,  the  execution  in 
favor  of  Eager,  which  had  been  lying  over  for 
want  of  bidders,  was  finally  carried  out  by  a 
peremptory  sale  of  the  property  which  had  been 
levied  upon,  on  a  credit  of  twelve  months; 
when  John  McCollum  (the  plaintiff  in  error) 
became  the  purchaser  for  the  sum  of  $5,442.41, 
and  gave  his  bond  with  five  sureties  for  that 
amount  to  Jenison  Eager. 

On  the  6th  of  January,  1841,  the  stay  of  ex- 
ecution upon  Hagan's  judgment  or  decree  hav- 
ing expired,  an  execution  was  issued  upon  it. 
and  Hagan  repurchased  the  six  tracts  of  land. 
On  the  24th  of  July,  1841,  John  McCollum 
gave  a  power  of  attorney  to  B.  W.  Lawes  to 
act  for  him  in  everything  relating  to  the  twelve 
months'  bond  which  he  nad  given  to  Eager. 

On  the  28d  of  August,  1841,  execution  was 
issued  upon  this  bond  against  McCollum  and 
his  suritees;  the  writ  directed  the  money  to  be 
made  out  of  the  personal  estate,  except  slaves, 
but  if  sufficient  personal  estate,  exclusive  of 
slaves,  could  not  be  found  in  the  district,  then 
out  of  the  real  estate  and  slaves  of  McCollum 
and  his  sureties. 

In  September,  1841,  Andrew  McCollum, 
claiming  to  be  the  owner  of  an  undivided  third 
part  of  theproperty  which  had  been  sold  by 
Bishop  to  Williams,  Rightor.  and  himself,  as 
above  stated,  filed  a  petition  in  the  Second  Dis- 
trict Court  of  Louisiana  against  John  McCol- 
lum. averring  that  John  was  in  possession  of 
the  whole  of  the  property,  and  praying  that,  he 
might  be  compelled  to  deliver  up  one  third  of 
it  and  pay  damages  for  its  detention. 

On  the  20th  of  September,  1841,  Rightor  in- 
63*]  tervened  in  the  said  'suit,  and  claimed 
that  the  marshal's  sale  to  John  McCullum 
might  be  set  aside  for  irregularity. 

On  the  33d  of  September,  1841,  B.  W. 
Lawes,  in  virtue  of  the  power  which  had  been 
given  to  him  by  John  McCollum,  filed  a  peti- 
tion in  the  Circuit  Court  of  the  United  States, 
in  the  nature  of  a  bill  in  equity,  stating  that 
McCollum  had  given  his  bond  for  the  property 
purchased  at  the  marshal's  sale;  that  an  execu- 
tion had  been  issued  upon  it;  that  the  sale  was 
null  and  void ;  that  Hagan  had  evicted  McCol- 
lum; that  the  formalities  required  by  law  were 
not  observed  by  the  marshal ;  that  Rightor  had 
intervened  and  sought  to  annul  the  sale;  that 
the  consideration  of  the  bond  had  utterly  fail- 
ed, and  praying  for  an  injunction  to  stop  the 
marshal  from  proceeding  further  upon  it. 

On  the  1st  of  October,  1841,  an  injunction 
was  issued  in  conformity  with  the  prayer  of  the 
petition. 

On  the  14th  of  February,  1842,  the  Circuit 
Court,  Judge  McKinley  being  absent,  decreed 
that  the  injunction  should  be  dissolved  with  20 
per  cent  damages,  10  per  cent,  interest,  and 
$800  amount  of  fees  of  counsel  employed  by 
the  plaintiff. 

From  this  decision  a  writ  of  error  was  sued 
out  and  the  case  brought  up,  in  this  way,  to 
this  court. 
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Mr.  Goxe  moved  to  dismiss  the  court  upon 
two  grounds,  viz. : 
1.  That  the  decree  was  not  final,  and 
3.  That  the  case  was  brought  up  in  an  im- 
proper manner. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana. 

Under  the  mode  of  proceeding  in  Louisiana, 
a  petition  was  filed  by  the  defendant  in  error, 
in  the  Circuit  Court,  against  Williams  and 
Rightor,  on  a  promissory  note  given  by  them 
for  the  payment  or  $5,000  with  interest,  &c 
And  no  answer  being  made,,  a  judgment  was 
entered,  by  default,  against  the  defendants. 
An  execution  was  issued,  which  was  levied  on 
a  certain  tract  of  land,  which,  on  being  offered 
for  sale  by  the  marshal  a  second  time,  was  pur- 
chased by  John  McCollum,  the  plaintiff  in  er- 
ror, on  a  credit  of  twelve  months.  For  the 
payment  of  the  purchase  money  at  the  time 
stated,  McCollum  gave  bond  and  security. 

At  the  expiration  of  twelve  months,  under 
the  law  of  Louisiana,  *an  execution  was  [*©4 
issued  on  the  bond,  which  has  the  effect  of  a 
judgment.  A  levy  was  made  on  certain  slaves, 
by  the  marshal,  who  returned  that  after  giving 
notice  of  sale,  all  proceedings  were  stayed  on 
the  execution  by  injunction. 

The  injunction  was  obtained  by  the  plaintiff 
in  error  on  petition,  representing  that  the  title 
to  the  land  purchased  by  him  at  marshal's  sale, 
and  for  which  the  above  bond  was  given,  had 
failed;  and  that  he  had  been  evicted  from  the 
premises.  That  certain  irregularities  had  taken 
place  in  the  sale,  &c.  An  injunction  was 
prayed  for,  and  that  the  bond  might  be  de- 
creed to  be  cancelled. 

On  the  14th  of  February,  1842,  "  the  court 
ordered,  adjudged  and  decreed,  that  the  in- 
junction granted  in  this  case  be  dissolved  with 
20  per  cent,  damages,  10  per  cent,  interest,  and 
$800  amount  of  fees  of  counsel  employed  to  be 
allowed  as  special  damage,  and  for  costs  of  this 
suit." 

A  motion  is  made  to  dismiss  the  writ  of  er- 
ror, on  the  ground  that  it  does  not  lie  in  the 
case. 

The  proceeding  on  the  bond  may  have  been 
authorized  under  the  Louisiana  practice,  there 
being  no  distinction  in  the  courts  of  that  8tat« 
between  a  proceeding  at  law  and  in  chancery. 
But  the  relief  sought  against  the  bond  is  mainH 
appropriate  to  a  chancery  jurisdiction,  where 
such  a  jurisdiction  is  established.  This  being 
the  case,  the  proceeding  at  law,  though  con 
formable  to  Louisiana  practice  in  the  8tat< 
courts,  was  wholly  irregular.  In  the  federal 
courts,  the  jurisdictions  of  law  and  chancer? 
in  Louisiana  and  in  all  the  other  States,  are  dfs 
tinctly  maintained. 

If  this  be  viewed  as  a  chancery  proceeding 
a  writ  of  error  does  not  lie,  for  a  decree  ii 
chancery  can  only  be  removed  to  this  cour 
from  the  Circuit  Court  by  an  appeal.  But  ai 
appeal  will  only  be  from  a  final  decree;  ant 
the  decree  in  this  case  was  not  final,  as  the  bil 
was  not  dismissed. 

The  writ  of  error  it  dismissed. 

ORDER. 

I     This  cause  came  on  to  be  heard  on  the  tr&rj 
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script  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  it  appearing  to  the  court  that 
the  case  is  removed  here  by  a  writ  of  error  to  an 
interlocutory  order  or  decree  in  chancery.  It 
is.  therefore,  now  here  ordered  and  adjudged 
by  this  court,  that  this  writ  of  error  be,  and 
us  suae  is  hereby  dismissed;  and  that  this 
ante  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to  pro- 
eesd  therein  according  to  law  and  justice. 

Ctted-6  How.,  288:  18How.,  86:  M  Wall.,  442;  20 
WaL.CZ:  »  WaU„J88:  Wool  w.,  833. 
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•Ex  parte  BARRY. 


Orifiaai  jurisdiction  of  U.  8.  Supreme  Oourt— 
habea*  corpus. 

The  original  jurisdiction  of  this  court  docs  not 

|      extend  to  the  case  or  a  petition  by  a  private  indl- 

Tttnai.  for  a  habeas  corpus  to  bring-  up  the  body  of 

aktofaat  daughter,  alleged  to  be  unlawfully  de- 

Maed  front  him. 

WR.  JUSTICE  STORY  delivered  the  opin- 
Jl  ion  of  the  court: 

This  is  a  petition  filed  in  this  court  for  a  writ 
of  habeas  corpus  to  be  awarded  to  bring  up  the 
body  of  the  infant  daughter  of  the  petitioner, 
sBeged  to  be  now  unlawfully  debarred  from 
him,  and  in  the  custody  of  Mrs.  Mary  Mercein, 
Ike  grandmother  of  the  said  child,  in  the  Dis- 
trict of  New  York.  The  petitioner  is  a  subject 
of  the  Queen  of  Great  Britain;  and  the  appli- 
cation in  effect  seeks  the  exercise  of  original 
JBfanction  in  the  matter  upon  which  it  is 
Hooded.  No  application  has  been  made  to 
the  Circuit  Court  of  the  United  States  for  the 
District  of  New  York,  for  relief  in  the  prem- 
ises, either  by  a  writ  of  habeas  corpus  or  de 
isniun  replegiando,  or  otherwise;  and,  of 
come,  no  case  is  presented  for  the  exercise  of 
i*e  appellate  jurisdiction  of  this  court  by  any 
renew  of  the  final  decision  and  award  of  the 
Circuit  Court  upon  any  such  proceedings.  Nor 

■  tar  case  presented  for  the  exercise  of  the 
■ppeUate  jurisdiction  of  this  court  upon  a  writ 
of  error  to  the  decision  of  the  highest  court  of 
■nr  and  equity  in  the  State  of  New  York,  upon 
4e  ground  of  any  question  arising  under  the 
*»  section  of  the  Judiciary  Act  of  1789 
<ek».) 

The  ease,  then,  is  one  avowedly  and  nakedly 
far  use  exercise  of  original  jurisdiction  by  this 
ant  Now,  the  Constitution  of  the  United 
States  has  not  confided  any  original  jurisdic- 
fioa  to  this  court,  except  "in  all  cases  affect- 
isg  ambassadors,  other  public  ministers,  and 
easnis,  and  those  in  which  a  State  shall  be  a 
party."  The  present  case  falls  not  within 
•fthsr  predicament.  It  is  the  case  of  a  private 
hnMdnal  who  is  an  alien  seeking  redress  for  a 
sstttsed  wrong  done  him  by  another  private 
WrrMuai,  who  is  a  citizen  of  New  York.    It 

■  •Us,  therefore,  that  this  court  has  no  orig- 
in jurisdiction  to  entertain  the  present  pefl- 
twa;  and  we  cannot  issue  any  writ  of  habeas 
"'Pis,  except  when  it  is  necessary  for  the  ex- 
ercise of  the  jurisdiction,  original  or  appellate, 
gNn  to  it  by  the  Constitution  or  laws  of  the 
tailed  States.    Without,  therefore,  entering 


into  the  merits  of  the  present  application,  we 
are  compelled,  by  our  duty,  to  dismiss  the 
petition,  leaving  the  petitioner  to  seek  redress 
•in  such  other  tribunal  of  the  United  P66 
States  as  may  be  entitled  to  grant  it.    If  the 

Eetitioncr  has  any  title  to  redress  in  those  tri- 
unals,  the  vacancy  in  the  office  of  the  judge 
of  this  court  assigned  to  that  circuit  and  dis- 
trict creates  no  legal  obstruction  to  the  pursuit 
thereof. 

Cited-14  How,  119 ;  8  Otto,  22 ;  2  Wood.  *  M.,  15 ; 
Deady,  819 ;  1  Bond,  201-207. 


SPALDING 

e. 

THE  PEOPLE  OF  THE  STATE  OP  NEW 
YORE,  ex  rel.  Frederick  F.  Backus, 

Appeal  bond— forfeiture — suit  on. 

An  appeal  bond  given  to  the  people  or  to  the 
relator  Is  good,  and  if  forfeited  may  be  sued  upon 
by  either. 

MR.  BEARDSLEY  moved  to  dismiss  the 
writ  of  error  in  this  case,  because  Spalding 
had  given  a  bond  to  The  People  of  the  State  of 
New  York,  or  Frederick  F.  Backus. 

But  Mr,  Justice  Story  delivered  the  opinion 
of  the  court,  and  said  that  the  bond  was  good, 
and,  if  forfeited,  might  be  sued  upon  in  the 
name  of  the  people  or  of  the  relator,  at  the 
option  of  the  government. 


GLENDY  BURKE,  Plaintiff  in  Error, 

v. 

ROBERT  McKAY. 

Promissory  note — protest  by  general  lavs-mer- 
chant confined  to  foreign  bills  of  exchange — 
no  notice  to  indorser — Sate  laws  may  overrule 
—protest  not  indispensably  made  by  notary — 
indorser  discharging  maker  from  liability  not 
entitled  to  notice. 

By  the  general  law-merchant,  no  protest  Is  re- 
quired to  be  made  upon  the  dishonor  of  any  prom- 
issory note:  but  It  is  exclusively  oonnned  to  for- 
eign bills  of  exchange. 

Neither  is  it  a  necessary  part  of  the  ofncial  duty 
of  a  notary,  to  give  notice  to  the  Indorser  of  the 
dishonor  of  a  promissory  note. 

But  a  State  law  or  general  usage  may  overrule 
the  general  law  merchant  In  these  respects. 

Where  a  protest  is  necessary,  it  is  not  indispensa- 
ble that  it  should  be  made  by  a  person  who  Is  In 
fact  a  notary. 

Where  the  indorser  has  discharged  the  maker  of 
a  note  from  liability  by  a  release  and  settlement,  a 
notice  of  nonpayment  would  be  of  no  use  to  him, 
and  therefore  he  Is  not  entitled  to  it. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi.  The 
suit  was  brought  in  the  court  below  by  the  in- 
dorsee against  the  indorser  of  the  following 
promissory  note: 

•4)2,800.  £67 

Clinton,  Miss.,  January  20th,  1887. 
On  the  first  day  of  January,  eighteen  hun- 
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died  and  forty,  we,  or  either  of  us,  promise  to 
pay^  Robert  Mathews,  or  order,  twenty-eight 
hundred  dollars,  for  value  received. 

R.  E.  Stratton, 
Sam'l  W.  Dickson, 
B.  Garland. 

The  note  was  indorsed  thus: 

I  assign  the  within  note  to  Robert  McKay, 
and  hold  myself  responsible  for  the  same, 
waiving  notice  of  demand  and  protest  if  not 
paid  at  maturity.  Robert  Mathews. 

Clinton,  28th  April,  1888. 

The  note  was  then  indorsed  by  McKay  in 
blank,  and  passed  with  two  intermediate  in- 
dorsements, into  the  hands  of  Burke,  a  citizen 
of  Louisiana,  the  plaintiff  below,  and  also 
plaintiff  in  error. 

On  the  trial,  the  plantiff  read  the  note  and 
the  indorsements  thereon;  he  also  read,  by 
agreement  of  parties,  a  statement  in  writing  of 
S.  Humphreys,  who  was  absent  and  sick,  for 
the  purpose  of  proving  a  demand  and  notice  of 
nonpayment  to  the  indorser,  to  wit: 
United  States  of  America, 

State  of  Mississippi,  Hinds  County. 

By  this  public  instrument  of  protest,  be  it 
known  that,  on  this  fourth  day  of  January, 
1840,  at  the  request  of  James  6.  Paul,  teller, 
the  holder  of  the  original  note,  of  which  a  true 
copy  is  here  indorsed,  I,  S.  W.  Humphreys, 
J.  P.,  residing  in  the  town  of  Clinton,  Hinds 
County,  Mississippi,  qualified  according  to 
law,  went  to  the  house  of  Richard  E.  Stratton 
and  presented  the  said  note,  and  demanded 
payment,  which  was  refused;  I  also  went  to 
the  house  of  Samuel  W.  Dickson,  and  de- 
manded payment,  which  was  refused;  I  also 
went  to  the  office  of  Burr  Garland,  in  the  town 
of  Clinton,  and  there  was  no  person  of  whom 
to  make  a  demand. 

Whereupon,  I,  the  said  8.  W.  Humphreys, 
J.  P.,  and  ex  officio  notary  public,  at  the  re- 
quest aforesaid!,  do  hereby  solemnly  and  pub- 
licly protest  the  said  note,  "as  well  against  the 
drawer  thereof  as  against  the  acceptors,  in- 
dorsers.  and  all  who  are  or  may  be  concerned, 
for  all  exchanges  or  re-exchanges,  costs, 
charges,  damages,  and  interests,  suffered,  or  to 
suffer,  for  nonpayment  of  said  note  thus  sol- 
emnly done  and  protested. 
08*]  'Given  under  my  hand  and  seal,  at  my 
office  at  Clinton,  the  day  and  year  above 
written. 

S.  W.  Humphreys.  J.  P.    [seal.] 
Acting  Notary  Public. 

Notice  of  protest  directed  to  R.  E.  Stratton, 
Mississippi. 

Notice  of  protest  directed  to  Saml.  W.  Dick- 
son, at  Brownsville,  Mississippi. 

Notice  of  protest  directed  to  B.  Garland,  at 
Clinton,  Mississippi. 

Notice  of  protest  directed  to  Robt.  McKay, 
at  HolmesviUe,  Pike  County,  Mississippi. 

Notice  to  Robert  Mathews,  directed  to  Car- 
rollton,  Carroll  County,  Mississippi. 

Notice  to  Tho.  E.  Robins,  cashier,  directed 
to  Vicksburg,  Warren  County,  Mississippi. 

All  the  above  named  notices  were  put  m  the 
postofflce  at  Clinton  by  me,  on  the  4th  day  of 
January,  1840,  before  9  o'clock  at  night. 

8.  W.  Humphreys,  J.  P. 
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The  plaintiff  also  read  in  evidence  the  fol- 
lowing admission  of  the  defendant: 

The  defendant,  Robert  McKay,  in  this  case, 
admits  that,  at  and  before  the  first  and  fourth 
of  January,  1840,  he  did  reside  at  HolmesviUe, 
Pike  County,  Mississippi,  and  that  the  certifi- 
cate of  protest  and  sending  notices,  &c..  made 
and  signed  by  S.  W.  Humphreys,  and  filed  in 
this  case,  shall  be  received  as  the  evidence  of 
said  Humphreys  (who  is  sick,  and  cannot  at- 
tend court),  and  that  said  Humphreys,  if  pres- 
ent, would  swear  to  all  the  facts  stated  in  the 
said  certificate. 

Defendant  also  admits  that,  in  a  settlement 
with  the  makers  of  the  note  in  the  declaration 
mentioned,  of  and  concerning  two  judgments 
defendant  had  against  them  upon  two  other 
notes  of  same  amount  which  fell  due  1st  and 
4th  January,  18S8  and  1830,  this  note  was  in- 
cluded, and  defendant  has  released  said  makers 
from  all  liability  to  him  on  said  notes;  but 
defendant  denies  that  he  has  ever  received  of 
said  makers  full  payment  of  said  note;  and 
that,  upon  a  compromise  of  all  claims  and 
controversies  between  them,  he  released  said 
drawers  as  aforesaid  from  any  liability  to  de- 
fendant. Defendant  agrees  that  this  statement 
shall  be  read  and  received  upon  the  trial  of 
this  case  by  the  court  and  jury. 

Nov.  18,  1842.  Robert  McKay. 

The  defendant  admitted  his  residence  was  at 
HolmesviUe,  Pike  County,  at  the  maturity  of 
the  note;  and  here  plaintiff  rested  his  case. 

•The  court  instructed  the  jury  that,  in  [*69 
order  to  charge  the  indorser  of  a  promissory 
note,  the  plaintiff  must  prove  that  it  was  pro- 
tested, on  the  day  of  its  maturity,  by  a  notary 
public,  and  demand  made,  and  notice  of  non- 
payment given  by  him.  That  the  statement  of 
Humphreys  admitted  as  evidence  not  proving 
that  fact,  they  must  find  for  the  defendant; 
whereupon,  a  verdict  for  defendant  was  ren- 
dered. 

The  plaintiff,  by  attorney,  excepted  to  the 
charge  of  the  court  before  the  iury  left  the  box; 
which  exceptions  were  signed  and  sealed,  and 
ordered  to  be  made  a  part  of  the  record,  which 
is  done  accordingly. 

S.  J.  Gholson.  [seal.] 

Mr.  J.  Hendtrton,  for  the  plaintiff  in  error. 

This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  Mississippi,  by  Burke, 
as  Indorsee  of  a  promissory  note,  against  Mc- 
Kay, an  indorser  of  the  same  note. 

Due  demand  of  payment  of  the  makers  of 
the  note  was  made  by  a  justice  of  the  peace, 
acting  ex  officio  as  notary  public.  The  note 
being  dishonored,  was  protested  bv  said  justice 
of  the  peace,  and  due  notice  of  both  nonpay- 
ment and  protest  given  to  the  defendant  Mc- 
Kay. 

ft  is  agreed  by  the  parties  on  the  record  that 
all  these  proceedings  are  regular,  if  the  justice 
of  the  peace,  officiating  as  a  notary,  might  law- 
fully discharge  such  duties. 

It  is  admitted  by  the  defendant,  McKay.that 
he  had  also  previously  settled  with  the  makers 
of  the  note,  and  released  them  from  its  pay- 
ment, though  he  had  not  then  received  pay- 
ment of  the  money  stipulated  on  settlement. 

With  this  state  of  the  case  in  proof  before  the 
jury,  the  court  charged: 
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"That  in  order  to  charge  the  indorser  of  a 
promissory  note,  the  plaintiff  must  prove  it  was 
protested  on  the  day  of  its  maturity,  by  a  notary 
public,  and  demand  made,  and  notice  of  non- 

Siyment  given  by  him.  That  the  statement  of 
omphreys,  admitted  as  evidence,  not  proving 
thai  fact,  they  (the  jury)  must  find  for  the  de- 
fendant." 

And  which  being  excepted  to,  verdict  and 
judgment  went  according  to  the  charge,  and 
the  instruction  is  now  complained  of  as  error. 

Three  points  arise  in  the  case: 

1.  From  the  facts  of  the  case,  was  the  defend- 
ant entitled  to  any  notice? 

S.  Is  protest  of  a  promissory  note  necessary? 
70*1  *8.  'If  protest  be  necessary,  was  it 
legally  made  in  this  case  by  a  justice  of  the 
peace  officiating  as  notary? 

The  charge  of  the  court  has  omitted  any 
notice  of  the  first  point,  and  has,  as  we  contend, 
decided  erroneously  on  the  second  and  third 
points. 

We  maintain.  . 

1.  That  the  defendant  in  this  case  is  not, 
nnder  his  confession  that  he  had  released  the 
drawers  of  the  note  from  their  responsibility, 
entitled  to  demand  any  notice  of  dishonor  of 
the  note  in  any  form.  He  discharged  every  in- 
terest which  entitled  him  to  any  notice  what- 
ever. 

1  Bat  if  protest  of  notice  might  be  required, 
then  we  insist  all  in  this  case  was  legally  con- 
formed to  such  requirement. 

By  statutes  of  Mississippi  (Howard  &  Hutch- 
is*.  490,  sec.  24)  authorizes  justices  of  the  peace 
to  perform  duties  of  the  notary  public. 

1  Bat  oar  statutes  in  this  respect  make  no 
change  of  the  general  law  merchant,  and  protest 
of  a  note  (contrary  to  the  judge's  charge)  is  not 
necessary.  (6  Wheat  Rep.,  151,  152;  Anth.,  N. 
P.,  1,  and  note.) 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  District  of  Mississippi.  The  plaintiff  in 
em  brought  an  action  of  assumpsit  in  that 
omit,  against  the  defendant  in  error, as  indorsee 
upon  a  promissory  note  dated  at  Clinton, Missis- 
appi,  January  20, 1887,  whereby  R.  E.  Stratton, 
Scnnel  W.  Dickson,  and  B.  Garland,  or  either 
of  them,  on  the  first  day  of  January,  1840,  prom- 
ised to  pay  Robert  Mathews  or  order,  f2,800 
for  value  received.  The  note  was  indorsed  by 
Mathews  as  follows:  "I  assign  the  within 
sole  to  Robert  McKay,  and  hold  myself  re- 
sponsible for  the  same,  waiving  notice  of  de- 
mand and  protest,  if  not  paid  at  maturity." 
The  note  was  afterwards  indorsed  by  McKay 
flh*  defendant),-  as  it  should  seem,  in  blank, 
sad  the  plaintiff  in  error  in  his  declaration 
sade  title  as  immediate  indorsee  to  McKay. 

At  the  trial  of  the  cause  upon  the  general 
■•me,  the  plaintiff  read  the  note  and  the  in- 
dorsement, and  also  proved  thal,at  the  maturity 
of  the  note,  due  demand  of  payment  was  made 
of  the  makers,  by  8.  W.  Humphreys,  a  justice 
of  the  peace  of  Hinds  County,  Mississippi,  styl- 
ist himself  "  acting  notary  public;"  who,  upon 
71*1  the  nonpayment,  *made  due  protest  there- 
*M*e  protest  being  by  consent  admitted  as 
evidence  of  the  facts),  and  gave  due  notice 
•hemof  to  the  payee  of  the  note  and  to  all  the 
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indorsers.  The  defendant  (McKay)  also  ad- 
mitted that,  in  a  settlement  with  the  makers 
of  the  note,  in  some  other  transactions,  the 
present  note  was  included,  and  the  defendant 
released  the  makers  from  all  liability  thereon, 
but  he  denied  that  he  had  ever  received  of  the 
makers  full  payment  of  the  said  note;  and  that, 
upon  a  compromise  of  all  claims  and  contro- 
versies between  them,  he  released  the  makers 
fronVall  liability  to  the  defendant;  and  he  agreed 
that  the  same  statement  should  be  read  and  re- 
ceived at  the  trial  of  the  case  by  the  court  and 
the  jury.  The  District  Judge  (who  alone  sat 
in  the  cause)  instructed  the  jury,  that,  in  order 
to  charge  the  indorser  of  a  promissory  note, the 
plaintiff  must  prove  that  it  was  protested  on 
the  day  of  its  maturity  by  a  notary  public,  and 
demand  made  and  notice  of  nonpayment  given 
by  him;  that  the  statement  of  Humphreys,  ad- 
mitted as  evidence,  not  provingthat  fact,  they 
must  find  for  the  defendant.  Whereupon  the 
jury  returned  a  verdict  for  the  defendant,  and 
judgment  passed  accordingly.  A  bill  of  excep- 
tions was  taken  by  the  plaintiff  to  the  instruction 
of  the  court  at  the  trial;  and  the  cause  now 
comes  before  us  upon  the  writ  of  error  to  ex- 
amine  the  correctness  of  that  instruction. 

And  we  are  all  of  opinion  that  the  instruction 
was  incorrect,  and  not  maintainable  in  point  of 
law.  In  the  first  place,  by  the  general  law 
merchant  no  protest  is  required  to  be  made  up- 
on the  dishonor  of  any  promissory  note:  but  it 
is  exclusively  confined  to  foreign  bills  of  ex- 
change. This  is  so  well  known  that  nothing 
more  need  be  said  upon  the  subject  than  to  cite 
the  case  of  Young  v.  Bryan  (6  Wheat.  R.,  146), 
where  the  very  point  was  decided.  It. is  true 
that  it  is  a  very  common  practice  for  a  notary 
public  to  be  employed  to  make  demand  of  pay- 
ment of  promissory  notes  from  the  makers.and 
also  to  give  notice  of  the  dishonor  to  the  indors- 
ers thereon.  But  this  is  a  mere  matter  of  conven- 
ience and  arrangement  between  the  holder  and 
the  notary,  and  is  by  no  means  a  requisite  im- 
posed or  recognized  by  law,  as  binding  upon 
the  holder.  Unless,  therefore,  there  be  some 
statute  in  Mississippi,  requiring  the  intervention 
of  a  notary  in  such  cases  (as  we  understand 
there  is  not),  or  some  general  usage  equally 
binding,  it  is  clear  that  the  instruction  pro- 
ceeded upon  a  mistaken  ground.  In  the  next 
Slace,  it  is  no  necessary  part  of  the  official 
uty  of  a  notary  (subject  to  the  like  excep- 
tions) *to  give  notice  to  the  indorsers  of  [*72 
the  dishonor  of  a  promissory  note,  although 
certainly  it  is  a  very  convenient  and  useful 
course  in  the  transaction  of  such  affairs  in  com- 
mercial cities.  In  the  next  place,  if  a  protest 
were  necessary,  it  is  equally  clear  that  it  is  not 
indispensable  in  all  cases  that  the  same  should 
be  actuallv  made  by  a  person  who  is  in  fact  a 
notary,  fn  many  cases,  even  with  regard  to 
foreign  bills  of  exchange,  the  protest  may,  in 
the  absence  of  a  notary,  be  made  by  other  func- 
tionaries, and  even  by  merchants.  But  where, 
as  in  Mississippi,  a  justice  of  the  peace  is 
authorized  by  positive  law  to  perform  the  func- 
tions and  duties  of  a  notary  there  is  no  ground 
to  say  that  his  act  of  protest  is  not  equally 
valid  with  that  of  a  notary.  Quoad  hoc  he  acts 
as  a  notary.  (See  Howard  &  Hutchinson's 
Statutes  of  Mississippi,  ch.  87,  sec.  24,  p.  480.) 
In  the  next  place,  in  the  present  case,  under 
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the  circumstances,  the  indorser  (McKay)  was 
not  entitled  to  any  notice  whatsoever  of  the 
dishonor.  He  had  actually  discharged  the 
makers  from  all  liability  for  the  payment  of  the 
note  by  his  release  and  settlement  with  them. 
Of  course  the  notice  could  be  of  no  use  or  value 
to  him;  for  he  would  in  no  event  be  entitled  to 
any  recourse  over  against  them;  and,  therefore, 
no  notice  to  him  would  have  been  necessary, 
although  it  fully  appears  that  he  had  received 
due  notice  of  the  dishonor. 

For  these  reasons,  we  are  of  opinion  thai  the 
judgment  ought  to  be  reverted  and  a  venire  facias 
de  novo  awarded. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  Is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  to  said  Circuit  Court,  with  directions  to  award 
a  venire  facia*  de  novo. 

Cited— t  How.,  279, 882. 


73»]  'BENJAMIN  J.  KNAPP,  PUUnUff  in 
Error, 

v. 
EDMUND  BANKS. 

Jurisdiction — difference  between  position  of  plaint- 
iff and  that  of  defendant  a*  to  amount  of 
judgment  and  writ  of  error. 

Where  the  plaintiff  in  the  court  below  claims 
$2,000  or  more,  and  the  ruling-  of  the  court  is  for  a 
less  sum,  he  Is  entitled  to  a  writ  of  error. 

But  the  defendant  is  not  entitled  to  suoh  writ 
where  the  Judgment  against  him  is  for  a  lees  sum 
than  $2,000  at  the  time  of  the  rendition  thereof. 

THIS  was  a  case  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Banks  had  recovered  a  judgment  in  that 
court,  against  Knapp,  for  $1,720. 

Mr.  Ogden  moved  to  dismiss  the  case  for 
want  of  jurisdiction,  which  was  opposed  by 
Mr.  Benedict  upon  the  ground  that  adding  in- 
terest upon  the  judgment  down  to  the  time 
when  the  writ  of  error  was  brought,  would 
make  it  exceed  $2,000;  and  be  cited  3  Peters, 
82.  to  show  that  the  amount  in  controversy  in 
this  court  determined  the  jurisdiction. 

Mr.  'Justice  Story  delivered  the  opinion  of 
,  the  court: 

We  entertain  no  doubt  whatsoever  upon  this 

Suestion.  The  amount  in  controversy  is  to  be 
ccided  by  the  sum  in  controversy  at  the  time 
of  the  judgment,  and  not  by  any  subsequent 
additions  thereto,  such  as  Interest.  The  dis- 
tinction constantly  maintained  is  this:  Where 
the  plaintiff  sues  for  an   amount  exceeding 

Notk.— At  to  jurisdiction  of  United  States  Supreme 
Court,  depending  upon  amount,  see  note  to  Gordon 
v.  Ogden,  8  Pet,  88. 
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$2,000,  and  the  ad  damnum  exceeds  $2,000, 
by  reason  of  any  erroneous  ruling  of  the  coi 
below,  the  plaintiff  recovers  nothing,  or  1 
than  $2,000,  there,  the  sum  claimed  by  the! 
plaintiff  is  the  sum  in  controversy  for  which 
writ  of  error  will  lie.    But  if  a  verdict  is  give 
against  the  defendant  for  a  less  sum  than  $2,000,1 
and  judgment  passes  against  him  accordingly, 
there  it  is  obvious  that  there  is,  on  the  part  oi 
the  defendant,  nothing  in  controversy  beyond 
the  sum  for  which  the  judgment  is  given;  and! 
consequently  he  is  not  entitled  to  any  writ  of 
error.    We  cannot  look  beyond  the  time  of  the 
judgment  in  order  to  ascertain  whether  a  writ 
of  error  lies  or  not. 

ORDER. 

Mr.  Ogden,  of  counsel  for  the  defendant  In 
error,  moved  the  court  to  dismiss  this  writ  of 
error  for  the  want  of  jurisdiction,  because  the 
matters  or  sum  in  controversy,  exclusive  of 
costs,  did  not  exceed  $2,000;  which  was  op- 
posed by  Mr.  Benedict,  of  counsel  for  the 
plaintiff  in  error,  who  contended  that  although 
the  judgment  of  the  Circuit  'Court  was  [*7* 
only  for  $1,720,  yet  that  the  interest  on  that 
sum  added  thereto  would  make  it  exceed  $2.~ 
000.  To  which  Mr.  Ogden  retained,  that  the 
right  of  the  party  to  a  writ  of  error  was  con- 
trolled by  the  amount  at  the  rendition  of  the 
judgment,  and  could  not  be  enlarged  by  time: 
on  consideration  whereof,  it  is  the  opinion  of 
this  court  that  where  the  plaintiff  in  the  court 
below  claims  $2,000  or  more,  and  the  ruling  of 
the  court  is  for  a  less  sum,  that  he  is  entitled 
to  a  writ  of  error:  but  that  the  defendant  in 
the  court  below  is  not  entitled  to  such  writ 
where  the  judgment  against  him  is  for  a  less 
sum  than  $2,000  at  the  time  of  the  rendition 
thereof — that  this  is  the  settled  practice  of  this 
court.  Whereupon  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  writ  of  error 
be,  and  the  same  is  hereby  dismissed  for  the 
want  of  jurisdiction. 

February  8d. 

Cited— 1  Wall.,  165;  IS  Wall.,  845 ;  S  Otto  886. 


LUCIUS  W.    STOCKTON   and   DANIEL 

MOORE,  Plaintiffs  in  Error, 

t. 

HARRIET  BISHOP,  Defendant. 

Execution  after  writ  of  error,  and  bond — quash- 
ing— by  either  court — stay  of  execution. 

An  execution,  Issued  in  the  court  below,  after  a 
writ  of  error  has  been  sued  out,  a  bond  given,  and 
a  citation  issued,  all  In  due  time,  may  be  quashed 
either  in  the  court  below  or  this  oourt— these  things 
operating  u  a  stay  of  execution. 

IN  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania,  Har- 
riet Bishop,  the  defendant  in  error,  and  a  citizen 
of  the  State  of  Ohio,  obtained  a  judgment 
against  Stockton  and  Moore  for  $6,500  damages 
and  costs,  on  the  7th  of  December,  1848. 

On  the  15th  of  December,  1848,  Stockton 
and  Moore  entered  into  a  bond  with  Hugh 
Campbell  as  surety,  for  the  prosecution  of  a 
writ  of  error  to  this  court,  which  was  approved 
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by  the  judge,  and,  on  the  same  day,  a  writ  of 
«rrar  ana  citation  were  sued  oat.  On  the  16th 
of  December,  1848,  the  citation  was  returned 
served  on  &  Biddle,  Esq.,  attorney  of  defend- 
On  the  11th  of  January,  1844,  the  plaintiff 
below  sued  out  a  writ  of  fieri  facia*  and  placed 
it  in  the  hands  of  the  marshal,  returnable  on 
the  30th  of  May. 

Mr.  Com  moved  to  quash  the  writ  of  fieri 
feat,  as  having  been  irregularly  issued. 

75*]  *  Mr.  Justice  Stoky  delivered  the  opin- 
ion of  the  court: 

Upon  the  facts  stated  in  the  application, 
there  is  no  doubt  that  the  writ  of  error,  bond, 
ind  citation,  having  been  given  in  due  season 
according  to  law,  operated  as  a  stay  of  execu- 
tion, and  that  a  supersedeas  to  the  fieri  fatten 
ooght  to  issue  from  this  court,  to  supersede  and 
gnash  the  same,  as  prayed  for  in  the  motion. 
Indeed,  the  issuing  of  the  execution  was  wholly 
irregular,  and  it  might  have  been  quashed  by 
snappticatioo  to  the  court  below.  But  it  is 
eMsJrr  competent  for  this  court  to  do  the  same 
(bug  m  furtherance  of  the  purposes  of  Justice. 

Bt»  notion  it  therefore,  granted,  and  a  super- 
sedeas tnB  be  issued  accordingly. 

OROEB. 

Ujdxed  States  of  America,  m.  ; 

71*  President  of  the  United  State*  of  America. 

To  the  Honorable  the  Judges  of  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania,  and  to  the  Marshal 
of  the  United  States  for  the  said  district, 

whereas,  lately  in  the  said  CircuitCourt, 

before  you,  or  some  of  you,  in  a  cause  between 
Harriet  Bishop,  plaintiff,  and  Lucius  W.  Stock- 
tea  and  Daniel  Moore,  defendants,  judgment 
w»  rendered  by  the  said  Circuit  Court  on 
tie  7th  December,  1848.  in  favor  of  the  said 
pknmnT  and  against  the  said  defendants,  for 
the  mm  of  $0,500  and  cost  of  suit,  and  on  the 
15ft  December,  1848.  the  aforesaid  defendants, 
with  sufficient  security,  filed  their  bond  in  er- 
ror, which  was  approved  by  the  Judge  of  the 
District  Court,  so  as  to  operate  as  a  tupertedea*, 
the  defendants  having  sued  out  a  writ  of  error 
is  due  form  and  time,  and  a  citation  having  been 
regularly  taken  out,  served  upon  the  defendant 
m  error  and  duly  returned,  as  by  the  inspection 
of  the  transcript  of  the  record  of  the  said  Cir- 
eok  Court,  which  was  brought  into  the  Supreme 
Ooart  of  the  United  States,  by  virtue  of  a  writ 
of  error,  agreeably  to  the  act  of  Congress  In 
■sea  case  made  ana  provided,  fully  and  at  large 
(■pears.  And  whereas,  in  the  present  term  of 
film  j.  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-four,  it  is  made  to  ap- 
pear on  affidavit  to  the  said  Supreme  Court  of 
the  United  States,  that,  notwithstanding  the 
the  aforesaid  plaintiff  in  the  said 
t  Court  caused  a  writ  of  fieri  facia*  to  be 
tme*  en  the  11th  day  of  January,  1844,  upon 
ftstaagjtMot  obtained  in  said  cause,  and  to  be 
7#*1  placed  *in  the  hands  of  the  aforesaid 
mbsVu  for  service  and  satisfaction  thereof; 
on  consideration  whereof,  it  is  now  here  or- 
4ml  by  this  court  that  a  writ  of  tupertedea* 
as,  tad  the  same  is  hereby  awarded  to  be  di- 
BowaedI 


rected  to  the  aforesaid  marshal,  commanding 
and  enjoining  him  and  his  deputies,  to  stay 
every  and  all  proceedings  upon  the  said  writ  of 
fieri  facia*,  and  that  he  return  the  said  execu- 
tion with  the  writ  of  tupertedea*  to  the  said 
Circuit  Court,  and  that  the  judges  of  the  said 
Circuit  Court  do  cause  the  said  writ  of  execu- 
tion to  be  quashed,  the  same  having  been  un- 
justly, improvidently,  and  erroneously  issued 
out  of  the  said  court,  at  the  instance  of  the 
said  plaintiff.  You,  therefore,  the  marshal  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  are  hereby  commanded  that, 
from  every  and  all  proceedings  on  the  said  fieri 
facia*  or  in  any  wise  molesting  the  said  defend- 
ants on  the  account  aforesaid,  you  entirely  sur- 
cease, as  being  superseded,  and  that  you  do 
fortwitb  return  the  said  fieri  facia*,  together 
with  this  tupertedea*,  to  the  said  Circuit  Court, 
as  you  will  answer  the  contrary  at  your  peril. 
And  ,you,  the  judges  of  the  said  Circuit  Court, 
are  hereby  commanded  that  such  further  pro- 
ceedings be  had  in  the  premises,  in  conformity 
to  the  order  of  this  court,  and  as  according  to 
right  and  justice,  and  the  laws  of  the  United 
States  ought  to  be  bad,  the  said  execution  not- 
withstanding. 

Witness  the  Honorable  Roger  B.  Taney,  Chief 
Justice  of  the  said  Supreme  Court,  the  18th 
day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fortv-four. 

Wk.  Thos.  Carroll, 
Clerk  of  the  Supreme  Court  of  the  United 
States. 

B.C.,  4  How.,  166. 

CUed-ll  How„  896 ;  10  Wall.,  282 ;  U  Wall.,  100. ' 


WILLIAM  KINNEY  and  JAMES  J.  ME- 
CHEE,  Executors  and  Trustees  of  Robert 
Porterrield,  Deceased, 
t>. 

MERIWETHER  L.  CLARK,  WILLIAM  P. 
CLARK,  GEORGE  R.  H.  CLARK,  and 
JEFFERSON  R.  CLARK,  a  Minor  by  the 
aforesaid  George  R.  H.  Clark,  His  Guard- 
ian, Heirs,  and  Devisees  of  William 
Clark,  Deceased,  and  ROBERT  O.,  ANN 
C,  GEORGE  W.,  and  FRANCES  JANE 
WOOLFOLK.Heirsof  George  Woolfolk, 
Deceased,  et  al. 

Virginia  statute*  establishing  land  office — land* 
of  Cherokee  Indian*  excepted— boundaries  of 
such  land*— title*  may  be  tried  upon  caveat — 
boundaries  examined  —  Kentucky  statute  of 
limitation  attache*  to  legislative  grants  of  Vir- 
ginia in  military  district-Kentucky  Act  of  1809 
— Chickasaw  country  included  and  act*  ex- 
tended over,  when. 

An  act  of  the  Legislature  of  Virginia,  passed  in 
May,  1778,  "  establishing  a  land  office,  and  ascer- 
taining the  terms  and  manner  of  granting  waste 
and  unappropriated  lands,"  contained,  amongst 
other  exceptions,  tho  following,  vis.:  *No  en-  [*77 
try  or  location  of  land  shall  be  admitted  within  the 
country  and  limits  of  theCherokee  Indians. 

The  tract  of  country  lying  on  the  west  of  the  Ten- 
nessee Kiver,  was  not  then  the  country  of  the  Cher- 
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okee  Indians,  and,  of  course,  not  within  the  ex- 
ception. 

A  title  may  be  tried  In  Virginia,  Kentucky,  and 
Tennessee,  as  effectually  upon  a  caveat  as  In  any 
other  mode ;  and  tbe  parties,  as  also  those  claiming 
underthem,  are  estopped  by  the  decision. 

The  boundaries  of  the  Cherokee*,  as  fixed  by 
treaties,  historically  examined,  and  also  the  nature, 
limits,.and  effect  of  the  grant  to  Henderson  &  Com- 
pany. 

whatever  lands  In  Virginia  were  not  within  the 
exceptions  of  the  Act  or 1779,  were  subject  to  ap- 
propriation by  treasury  warrants. 

As  the  rule  is  settled,  that  the  decisions  of  State 
courts,  construing  State  laws,  are  to  be  adopted  by 
this  court,  and  as  the  courts  of  Kentucky  have  de- 
cided that  an  entry  was  required  to  give  title  on  a 
military  warrant.  In  the  military  district,  this  oourt 
decides  that  the  legislative  grant  of  Virginia  to  her 
officers  and  soldiers,  would  not,  of  Itself,  prevent 
the  statute  of  limitations  of  Kentucky  from  attach- 
ing. 

The  Kentucky  Act  of  1809,  applied  to  the  Chick- 
asaw country  on  the  west  of  the  Tennessee  Hiver, 
as  far  as  treaties  would  permit ;  and  upon  the  ex- 
tinguishment of  tbe  Indian  title,  this  act.  together 
with  all  the  other  laws,  was  extended  over  the  ooun- 
try. 

THIS  case  was  brought  up  by  appeal  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Kentucky,  sitting  as  a  court  of 
equity,  and  arose  upon  the  following  state  of 
facts  * 

On  the  19th  December,  1778,  the  General 
Assembly  of  Virginia  passed  a  joint  resolution, 
declaring  that  a  certain  tract  of  country,  to  be 
bounded  by  the  Green  River  and  a  southeast 
course  from  the  head  thereof  to  the*  Cumber- 
land mountains,  with  the  said  mountains  to  the 
Carolina  line,  with  the  Carolina  line  to  the  Cher- 
okee or  Tennessee  River,  with  the  said  river  to 
the  Ohio,  and  with  the  Ohio  to  Green  River, 
ought  to  be  reserved  for  supplying  the  officers 
and  soldiers  of  the  Virginia  line  with  the  re- 
spective proportions  of  land,  which  have  been 
or  may  be  assigned  to  them  by  the  General  As- 
sembly, saving  and  reservingthe  land  granted 
to  Richard  Henderson  &  Company,  and  their 
legal  rights  to  such  persons  as  have  heretofore 
actually  located  lands  and  settled  thereon, with- 
in the  bounds  aforesaid. 

In  May,  1779,  every  purchase  of  lands.there- 
tofore  made  by  or  on  behalf  of  the  crown  of 
Great  Britain,  from  any  nation  of  Indians  with- 
in the  limits  of  Virginia,  was  declared  to  enure 
to  the  benefit  of  that  Commonwealth,  and  all 
sales  and  deeds  made  by  any  Indian,  or  nation 
of  Indians,  to  or  for  the  separate  use  of  any 
person  or  persons,  were  pronounced  void. 
78*1  *In  May,  1779,  also,  an  act  was  passed 
by  the  General  Assembly  "  for  establishing  a 
land  office,  and  ascertaining  the  terms  and  man- 
ner of  granting  waste  and  unappropriated 
lands."  This  act  contained,  amongst  other 
things,  the  following  restrictions:  "No  entry 
or  location  of  land  shall  be  admitted  within  the 
country  and  limits  of  the  Cherokee  Indians,  or 
on  the  northwest  side  of  the  Ohio  River,  or  on 
the  lands  reserved  by  act  of  Assembly  for  any 

Cicular  nation  or  tribe  of  Indians,  or  on  the 
Is  granted  by  law  to  Richard  Henderson  & 
Company,  or  in  the  tract  of  country  reserved 
by  resolution  of  the  General  Assembly  for  the 
benefit  of  the  troops  serving  in  the  present  war, 
and  bounded  by  the  Green  River  and  southeast 
course  from  the  head  thereof  to  the  Cumber- 
land mountains,  with  the  said  mountains  to  the 
Carolina  line,  with  the  Carolina  line  to  the 
Cherokee  or  Tennessee  River,  with  the  said 
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river  to  the  Ohio  River,  and  with  the  Ohio  to 
the  said  Green  River,  until  the  further  order  of 
the  General  Assembly. 

In  October,  1779,  an  act  was  passed  "for 
more  effectually  securing  to  the  officers  and 
soldiers  of  the  Virginia  line,  the  lands  reserved 
to  them,"  Ac. 

The  first  section  imposed  a  heavy  penalty  on 
settlers  who  should  not  evacuate  the  reserved 
lands. 

The  second  ascertained  the  proportions  or 
quantity  of  land  to  be  granted,  at  the  end  of 
the  war,  to  the  officers  of  the  Virginia  line  on 
continental  or  State  establishment,  or  to  the 
officers  of  the  navy;  and  it  was  also  provided 
that  where  any  officer,  soldier,  or  sailor,  shall 
have  fallen  or  died  in  the  service,  his  heirs  or 
legal  representatives  shall  be  entitled  to,  and 
receive  the  same  quantity  of  land  as  would  have 
been  due  to  such  officer,  soldier,  or  sailor,  re- 
spectively, had  he  been  living. 

On  the  18th  of  May,  1780,  Colonel  George 
Rogers  Clark  (under  whom  the  defendants 
claim),  upon  sundry  treasury  warrants,  made 
with  the  surveyor  several  entries  of  land,  in 
all  amounting  to  74,962  acres,  lying  in  the 
then  State  of  Virginia,  below  the  Tennes- 
see River;  and  afterwards,  said  Clark,  in  like 
manner,  on  the  26th  October,  1780,  amended 
his  said  entries,  "  to  begin  on  the  Ohio  at  the 
mouth  of  the  Tennessee  River,  running  down 
tbe  Ohio,  bounded  by  the  drowned  lands  of  the 
said  river  and  waters  of  the  Mississippi,  for  the 
quantity  of  74,962  acres,  in  one  or  more  sur- 
veys. 

In  October,  1780,  an  act  passed  "for  making 
good  the  future  pay  of  the  army." 

•It  allowed  a  major-general  15,000  [*79 
acres  of  land,  and  a  brigadier-general  10,000. 

It  entitled  the  legal  representative  of  any  of- 
ficer who  mav  have  died  in  the  service  before 
the  bounty  of  lands  granted  by  that  or  any  for- 
mer law,  to  demand  and  receive  the  same  in  like 
manner  as  the  officer  himself  might  have  done. 
And  as  a  testimony  of  the  high  sense  the  Gen- 
eral Assembly  of  Virginia  entertained  of  the 
important  services  rendered  the  United  States 
by  Major-General  Baron  Steuben,  it  waa  fur- 
ther enacted  that  15,000  acres  of  land  be  granted 
to  the  said  Major-General  Baron  Steuben,  in 
like  manner  as  hereinbefore  granted  to  other 
major-generals. 

,in  November,  1781,  an  act  passed  "to  adjust 
and  regulate  the  pay  and  accounts  of  the  offi- 
cers and  soldiers  of  the  Virginia  line,"  &c 

The  eighth  section  declared  "That  whereas  a 
considerable  part  of  the  tract  of  country  alloted 
for  the  officers  and  soldiers  by  an  act  of  Assem- 
bly, entitled  "  An  Act  for  establishing  a  land' 
office,"  Ale.,  hath,  upon  the  extension  of  the 
boundary  line  between  this  State  and  North 
Carolina,  fallen  into  that  State,  and  the  inten- 
tions of  the  said  act  are  so  far  frustrated.  Be  it 
therefore  enacted,  That  all  that  tract  of  land 
Included  within  the  rivers  Miaaiatippi,  Ohio," 
and  Tennessee,  and  the  Carolina  boundary  Une, 
shall  be,  and  the  same  is  hereby  substituted  in 
lieu  of  the  lands  so  fallen  into  the  said  State  of 
North  Carolina,  to  be  in  the  same  manner  sub- 
ject to  be  claimed  by  the  said  officers  and  sol- 
diers." 

The  ninth  section  required  the  governor,  as 
soon  as  the  circumstances  of  affairs  wahld  ad- 
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mii,  to  appoint  surveyors  for  the  purpose  of 
unreying  and  apportioning  the  lands  thereto- 
fore reserved  to  the  officers  and  soldiers  agree- 
ably to  their  ranks,  in  such  manner  and  in  such 
proportions  as  were  allowed  by  act  of  Assem- 
hlraa  a  bounty  for  military  services. 

The  officers  were  authorized  to  depute  and 
appoint  as  many  of  their  number  as  they  might 
think  proper,  to  superintend  the  laying  off  the 
lands,  with  power  to  choose  the  best  of  the 
atme  thus  to  be  allotted,  and  point  out  the  same 
to  the  surveyors,  who  were  required  to  make 
the  surveys,  and  be  subject  to  the  orders  of  the 
superintendent*  throughout  the  survey. 

After  the  survey,  the  portions  of  each  rank 
were  to  be  numbered,  and  the  officers  and  sol- 
diers were  to  proceed  to  draw  lots  according  to 
their  respective  ranks,  and  to  locate  as  soon  as 
they  thought  proper. 

The  twelfth  section  provided  "That  the 
80*]  bounties  of  land  given  *to  the  officers 
sad  soldiers  of  the  Virginia  line  in  continental 
service,  and  the  regulations  for  the  surveying 
sod  appropriating  the  same,  shall  be  extended 
to  the  State  officers. 

In  May,  1782.  an.  act  was  passed,  entitled, 
"An  Act  for  providing  more  effectual  funds 
for  the  redemption  of  certificates  granted  the 
officers  and  soldiers  raised  by  this  State." 

The  seventh  section  provided  that,  "Where- 
at it  is  necessary  that  the  number  of  claims  to 
any  part  of  the  lands  appropriated  for  the  ben- 
efit of  the  said  officers  and  soldiers  should  be 
speedily  ascertained;  Be  it  therefore  enacted, 
That  all  persons  having  claims  as  aforesaid,  be 
required,  and  they  are  hereby  directed,  to  trans- 
mit-authenticated  vouchers  of  the  same  to  the 
«ar  office,  on  or  before  the  first  of  January 
next,"  and  those  without  the  State  were  required 
to  do  the  same  on  or  before  the  first  of  June. 

The  eighth  section  directed  the  register  of 
the  land  office  to  grant,  to  the  officers  and  sol- 
diers, warrants  for  the  lands  allotted  them, 
upon  producing  a  certificate  of  their  respective 
claims  from  the  Commissioner  of  War. 

The  ninth  section  enacted  "  That  any  officer 
or  soldier  who  hath  not  been  cashiered  or 
•apctseded,  and  who  hath  served  the  term  of 
three  years  successively,  shall  have  an  absolute 
and  unconditional  title  to  his  respective  appor- 
tionment of  the  land  appropriated  as  aforesaid. " 

The  tenth  section  contained  this  proviso, 
"Provided  always,  and  it  is  hereby  enacted, 
that  no  surveyor  shall  be  permitted  to  receive 
toy  location  upon  any  warrant  for  lands  within 
the  country  reserved  for  the  officers  and  sol- 
•Jen,  until  the  apportionment  and  draft  for 
the  same,  as  directed  by  the  act  entitled  "  An 
Act  to  adjust  and  regulate  the  pay  and  accounts 
of  the  officers  and  soldiers  of  the  Virginia  line. " 

Ob  the  18th  of  December,  1782,  a  warrant 
was  issued  to  Robert  Porterfleld  (the  complain- 
ant), as  the  heir  of  Colonel  Charles  Porterfleld, 
deceased,  for  6,000  acres  of  land;  and  on  the 
l*h  of  June,  1788,  a  warrant  was  issued  to 
Thomas  Quarks  for  2,666}  acres,  which  war- 
>***  was  afterwards  assigned  to  Porterfleld, 
the  complainant. 

_  In  October,  1788,  an  act  was  passed,  entitled 
"  An  Act  for  surveying  the  lands  given  by  law 
to  the  officers  and  soldiers  of  continental  and 
State  establishments,"  &c. 
For  the  better  locating  and  surveying  the 
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lands,  given  by  law  to  *the  officers  and  [*8 1 
soldiers  on  State  and  continental  establish- 
ments, it  enacted  that  it  should  be  lawful  for 
the  deputation  of  officers,  consisting  of  Major- 
General  Peter  Muhlenberg  and  others,  who  are 
enumerated,  to  appoint  superintendents  on  be- 
half of  the  respective  lines,  or  jointly,  for  the 
purpose  of  regulating  the  surveying  of  the 
lands  appropriated  by  law  as  bounties  for  the 
said  officers  and  soldiers.  That  the  deputa- 
tions should  have  power  to  appoint  two  prin- 
cipal surveyors;  that  the  holders  of  land- war- 
rants for  military  bounties,  given  by  law  as 
aforesaid,  should,  on  or  before  the  15th  of 
March  thereafter,  deliver  the  same  to  the  prin- 
cipal surveyors,  &c. 

The  second  section  declared  that  priority  of 
location  should  pe  by  lot,  under  the  direction 
and  management  of  the  principal  surveyors 
and  superintendents.  ■  That  the  warrants  deliv- 
ered to  the  principal  surveyors  before  the  10th 
of  March,  should  be  surveyed  first,  and  those 
subsequently  delivered,  in  the  order  of  priority. 

The  third  section  required  the  location  and 
surveys  to  be  made  under  the  direction  of  the 
superintendents. 

The  fourth  section  directed  where,  and  how, 
the  lands  were  to  be  surveyed.  Those  lying 
on  the  Cumberland  and  Tennessee  were  to  be 
surveyed  first;  and  afterwards  those  on  the 
northwest  side  of  the  Ohio.  River,  until  the 
deficiency  of  all  military  bounties,  in  lands, 
should  be  fully  and  amply  made  up.  "What- 
ever lands  may  happen  to  be  left,"  the  act 
declares,  "  within  the  tract  of  country  reserved 
for  the  army,  on  this  side  the  Ohio  and  Missis- 
sippi, shall  be  saved,  subject  to  the  order  and 
particular  disposition  of  the  Legislature  of  this 
State."  And'  the  governor  was  required  to 
furnish  the  superintendents  with  such  military 
aid  as  he  might  judge  necessary  to  carry  the 
act  into  effect.  The  aid  was  to  be  ordered 
from  the  Kentucky  country,  and  was  not  to 
exceed  a  hundred  men. 

In  the  spring  of  1784.  the  superintendents 
repaired  to  Kentucky.  They  found  the 
country  below  the  Tennessee  in  possession  of 
the  savages,  who  threatened  resistance.  The 
aid  expected  from  Kentucky  was  not  furnished. 
The  attempt  to  enter  and  survey  the  land  was, 
consequently,  abortive.  But  the  superintend- 
ents proceeded  to  determine  the  priority  of 
locations  by  lot;  and  entries  were  made  on  the 
books  of  the  surveyors,  to  the  extent  of  some 
two  or  three  hundred  thousand  acres. 

Porterfield's  entries  were  of  the  number. 
They  were  made  under  the  authority  of  the 
two  warrants  which  have  been  already  stated. 

In  June,  1784,  two  surveys  were  made  for 
Clark  by  the  surveyor  *of  Lincoln  [*82 
County,  under  the  authority  of  the  warrants 
already  stated  as  land  office  treasury  warrants. 
One  of  these  surveys  was  for  86,962  acres,  and 
the  other  for  87,000  acres. 

In  August,  1784,  Porterfleld  made  his  en- 
tries. 

Caveat*  were  entered  against  the  surveys  of 
Clark,  which  prevented  patents  from  being 
issued.  These  were  entered  in  the  District 
Court  of  the  then  District  of  Kentucky,  by  the 
superintendents  of  the  Virginia  State  line,  and 
were  not  disposed  of  until  after  the  separation 
of  Kentucky  from  Virginia. 
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In  October,  1784,  the  Legislature  of  Virginia 
interposed  to  prevent  tne  military  claimants 
from  taking  possession  of  the  lands.  The  pre- 
amble to  the  act  stated,  "  that  it  had  been  rep- 
resented to  the  present  General  Assembly  that 
the  taking  possession  of,  or  surveying  the  lands 
in  the  western  territories  of  this  State,  which 
hare  been  granted  by  law  as  bounties  to  the 
officers  and  soldiers  of  the  Virginia  line,  will 
produce  great  disturbances;"  and  the  governor, 
with  the  advice  of  council,  was  authorized  to 
suspend,  for  such  time  as  he  may  think  the 
tranquility  of  the  government  may  require,  the 
surveying  or  taking  possession  of  those  lands 
that  lie  on  the  northwest  side  of  the  river  Ohio 
or  below  the  mouth  of  the  river  Tennessee, 
and  which  have  been  reserved,  Ac. 

On  the  6th  of  January,  1785,  Governor 
Henry  accordingly  issued  bis  proclamation  to 
the  effect  authorized  by  this  act. 

In  November,  1786,  and  January,  1786, 
three  treaties  were  made  with  the  Indians  at 
Hopewell,  by  commissioners  on  the  part  of  the 
United  States;  the  first,  in  November,  with 
the  Cherokees,  and  the  other  two  in  the  follow- 
ing January,  with  the  Choctaws  and  Chicka- 
saws.  That  with  the  Choctaws  bears  date  on 
the  8d,  and  that  with  the  Chickasaws  on  the 
10th  of  January,  1786.  By  the  treaty  with 
the  Cherokees  the  boundary  was  established  as 
follows:  Beginning  at  the  mouth  of  Duck 
River,  on  the  Tennessee;  thence  running  north- 
east to  the  ridge  dividing  the  waters  running 
into  Cumberland  from  those  running  into  the 
Tennessee;  thence  eastwardly  along  the  said 
ridge  to  a  northeast  line  to  be  run  which  shall 
strike  the  river  Cumberland  forty  miles  above 
Nashville;  thence  along  the  said  line  to  the 
river;  thence  up  the  said  river  to  the  ford 
where  the  Kentucky  road  crosses  the  river, 
thence  to  Campbell  s  line,  near  Cumberland 
Gap,  &c.,&c.,&c.  The  treaty  with  the  Chick- 
asaws established  the  following  boundary: 
Beginning  on  the  ridge  that  divides  the  waters 
running  into  the  Cumberland  from  those  run- 
83*]  ning  into  the  Tennessee  *at  a  point  in  a 
line  to  be  ran  northeast  which  shall  strike  the 
Tennessee  at  the  mouth  of  Duck  River;  thence 
running  westerly  along  the  said  ridge  till  it 
shall  strike  the  Ohio:  thence  down  the  southern 
bank  thereof  to  the  Mississippi;  thence  down 
the  same  to  the  Choctaw  line  of  Natchez  dis- 
trict; thence  along  the  said  line,  or  the  line  of 
the  district,  eastwardly,  as  far  as  the  Chicka- 
saws claimed,  and  lived,  and  hunted  on,  the 
twenty-ninth  of  November,  one  thousand  seven 
hundred  and  eighty-two. 

The  fourth  article  of  the  treaty  with  the 
Chickasaws  was  as  follows:  "  If  any  citizen 
of  the  United  States,  or  other  person,  not  being 
an  Indian,  shall  attempt  to  settle  on  any  of  the 
lands  hereby  alloted  to  the  Chickasaws  to  live 
and  hunt  on,  such  persons  shall  forfeit  the 
protection  of  the  United  States  of  America; 
and  the  Chickasaws  may  punish  him  or  not, 
as  they  please." 

In  1798,  the  caveat  which  had  been  filed 
against  Clark  by  the  superintendents  of  the 
Virginia  State  line,  was  dismissed,  in  Ken- 
tucky, pursuant  to  the  opinion  of  the  Court  of 
Appeals  of  Virginia,  given  in  1791. 

In  1794,  the  General  Assembly  of  Kentucky 
passed  an  act  requiring  the  register  of  the  land 
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office  to  receive,  and  issue  grants  on,  all  cer- 
tificates of  survey  which  were  in  the  register's 
office  of  Virginia  at  the  time  when  the  separa- 
tion took  place,  and  on  which  grants  had  not 
issued. 

On  the  15th  of  September,  1795,  grants  were 
issued  by  Kentucky  to  Clark  for  the  78,963 
acres. 

In  1809,  the  Legislature  of  Kentucky  passed 
an  act,  the  second  section  of  which  declares, 
"That  no  action  at  law,  bill  in  equity,  or 
other  process,  shall  be  commenced  or  sued  out 
by  any  person  or  persons  claiming  under,  or 
by,  an  adverse  interfering  entry,  survey,  or 
patent,  whereby  to  recover  the  title  or  posses- 
sion of  such  land  from  him  or  her  who  shall 
hereafter  settle  on  land  to  which  he  or  she 
shall,  at  the  time  of  such  settlement  made, 
have  a  connected  title  in  law  or  equity,  deduci- 
ble  of  record  from  the  Commonwealth;  and 
when  such  settler  shall  have  acquired  such 
title  or  claim  after  the  time  of  settlement  made, 
the  limitation  shall  begin  to  run  only  from  the 
time  of  acquiring  such  title  or  claim,  but 
within  seven  years  next  after  such  settlement 
made,  &c. 

In  October,  1818,  a  treaty  was  made  between 
the  United  States  and  the  Chickasaws,  by 
which  the  Chickasaws  ceded  to  the  United 
States  all  the  land  between  the  Tennessee,  Ohio, 
and  Mississippi  "rivers  and  a  line  [*84t 
therein  described  on  the  south,  which  cession 
included  the  lands  in  controversy. 

On  the  23d  of  December,  1818,  the  Legisla- 
ture of  Kentucky  passed  an  act  prohibiting 
any  entry  or  survey  from  being  made  "  on  any 
portion  of  the  land  lying  within  the  late  Chick- 
asaw Indian  boundary." 

In  July,  1819,  William  Clark,  the  assignee 
of  George  Rogers  Clark,  the  patentee,  took 
possession  of  the  land  and  placed  tenants 
upon  it. 

On  the  14th  February,  1830,  the  Legislature 
of  Kentucky  passed  an  act  providing  for  the 
appointment  of  a  superintendent  to  survey  the 
lands  west  of  the  Tennessee  River. 

On  the  86th  of  December,  1880,  the  military 
surveyor  was  permitted  to  survey  the  entries 
that  had  been  made  prior  to  the  year  1792, 
when  Kentucky  became  an  independent  State. 
Porterfleld's  surveys  were  commenced  and 
continued  from  time  to  time  until  1824  and 
1825.  Five  surveys  were  made  at  different 
times  during  this  period,  and  five  patents  were 
issued  in  conformity  with  them,  which  bear 
date  in  the  last-mentioned  years.  In  May ,  1 894. 
Porterfleld  took  possession,  by  his  tenants,  of 
several  of  the  tracts  patented  to  him,  and 
leased  them  for  five  years. 

In  October,  1825,  these  tenants  were  turned 
out  of  possession  by  writs  of  forcible  entry  and 
detainer. 

Some  conveyances  and  legal  proceedings  oc- 
curred, during  the  period  of  which  we  have 
spoken;  but,  as  they  have  no  bearing  upon  the 

auestions  before  the  court  in  the  present  case, 
ley  have  not  been  mentioned  in  the  statement. 
In  July,  1886,  Porterfleld  filed  his  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky,  sitting  as  a  court  of  equity, 
which,  together  with  two  amended  bills  and  a 
bill  of  revivor,  after  having  brought  into  court 
various  parties  who  were  supposed  to  have  an 
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interest  hi  the  matter,  presented  the  following 
claim,  charges,  and  prayer. 

The  bill,  after  setting  forth  the  title  of  the 
complainant,  as  founded  upon  the  patents  of 
1884,  1825,  and  1826,  and  alleging  that  the  pos- 
session of  the  country  by  the  Indians  was  the 
cause  of  the  delay  between  the  entries  and  sur- 
veys, charged  that  the  defendant,  Clark,  had 
ao  right  to  make  an  entry  or  location  on  any 
west  of  the  Tennessee  River,  or  on  the 
included  between  the  rivers  Ohio,  Ten- 
and  Mississippi,  and  the  North  Carolina 
line,  on  land  office  treasury  warrant  certificates; 
Oat,  by  law,  he,  Clark,  was  expressly  prohibited 
85*]  "from  making  the  said  entry  or  location 
on  land  within  the  country  and  limits  of  the 
Cherokee  Indians,  or  the  lands  reserved  by  the 
Virginia  Assembly  for  any  particular  nation  or 
tribe  of  Indians,  or  in  that  tract  of  country  re- 
served by  resolution  of  the  General  Assembly 
of  the  State  of  Virginia  for  the  benefit  of  the 
troops  serving  in  the  then  existing  war  between 
Great  Britain  and  the  United  States  of  America. 
The  bill  avers  that  the  entry  of  George  Rogers 
Clark  was  made  on  lands  reserved  by  resolu- 
tion of  the  Assembly  of  Virginia  for  the  troops 
then  in  the  service  of  the  United  States;  that 
i  it  was  made  on  lands  reserved  by  law  for  the 
Indian  tribes,  and  upon  lands  within  the  coun- 

aand  limits  of  the  Cherokee  Indians.  The 
further  charges  that  the  said  warrants  were, 
by  law,  prohibited  from  being  located  on  any 
hods  that  were  not  waste  and  unappropriated; 
that,  at  the  time  of  the  entries,  the  Indian  title 
to  said  lands  west  of  the  Tennessee  River  and 
included  within  the  rivers  Ohio,  Mississippi, 
Tennessee,  and  the  North  Carolina  boundary 
ant,  was  not  extinguished.  The  bill  further 
charges  that  the  entry  of  Clark  is  not  precise 
sad  special,  but  vague,  uncertain,  and  void;  be- 
cause it  called  to  begin  on  the  Ohio  at  the  mouth 
of  the  Tennessee  River,  running  down  the  Ohio, 
bounded  by  the  drowned  lands  of  said  river 
sad  waters  of  the  Mississippi  for  the  quantity 
of  74,962  acres  in  one  or  more  surveys;  and 
■weaver  that  the  person  who  in  fact  made 
sach  survey  was  not  authorized  and  legally  ap- 
pointed surveyor.  It  then  charges  that  the 
of  Clark,  and  all  who  claim  under  him, 
void,  and  prays  for  a  decree  compelling 
a  to  release  their  claims  to  the  complainant, 
and  account  to  him  for  the  rents  and  profits  of 


A  supplemental  bill  and  answer  were  after- 
wards filed,  but  the  matters  therein  stated  are 
■ot  before  the  court  in  the  consideration  of 
flns  case;  the  charges  made  in  the  bill  being 
dewed  in  the  answer,  and  no  proof  being  of- 
fend to  sustain  them. 

The  defendants  all  answered;  but  as  they  all 
rely  on  the  same  matters  of  defense,  it  is  not 
Material  to  notice  any  of  the  answers  but  that 
of  William  Clark.  He  contests,  throughout, 
tat  right  of  Porterfield  to  relief;  denies  that 
aaypait of  the  land  in  contest  was  possessed 

S Porterfield  at  the  time  of  filing  his  bill;  on 
contrary,  he  alleges,  that  by  bis  tenants,  he 
lad  for  more  than  seven  years  next  before  the 
ffltag  of  the  bill,  been  (a  full  and  exclusive 
sassatsion  of  all  the  land  in  contest,  claiming 
sod,  bfMft'g  the  same  under  the  title  derived 
ban  George  Rogers  Clark,  and  he  therefore 
8y]  pleads  and  'relies  upon  his  possession  and 

Bosuns  ft. 


the  statute  of  Kentucky,  limiting  the  time  of 
bringing  suits  in  such  cases  to  seven  years,  in 
bar  of  the  relief  sought  by  Porterfield.  He 
insists  that  at  the  date  of  Clark's  entries,  there 
was  no  law  prohibiting  the  location  of  treas- 
ury warrants  below  the  Tennessee  River,  and 
that  the  entries  were  made  on  land  subject  to 
appropriation,  and  in  conformity  with  law; 
that  they  possess  the  certainty  and  precision  of 
valid  entries,  and  were  afterwards  legally  sur- 
veyed in  conformity  with  law,  upon  which  sur- 
veys patents  finally  issued  according  to  law ;  and 
that  his  title  is  not  only  elder  in  date,  but  supe- 
rior in  law  and  equity  to  that  of  Porterfield. 

Amongst  the  other  matters  given  in  evidence 
in  this  case,  were  copies  of  some  original  pa- 
pers found  in  the  State  paper  office,  inLondon, 
relating  to  the  boundary  lines  adopted  at  vari- 
ous times  between  the  white  people  and  the 
Indians,  the  substance  of  which  is  as  follows : 

1.  Deed  (or  treaty)  with  the  Cherokees,  dated 
on  the  18th  of  June,  1767,  which  recited  that 
a  previous  treaty  had  been  made  on  the  20th  of 
October,  1765,  directing  the  line  to  be  run  from 
where  the  South  Carolina  line  terminated,  a 
north  course  into  the  mountains,  whence  a 
straight  line  should  run  to  the  lead  mines  of 
Colonel  Chiswell  (on  the  Great  Kenhawa  River), 
and  that  the  commissioners  had  found  them- 
selves unable  to  run  the  line  further  than 
the  top  of  a  mountain  called  Tryon  Mountain, 
on  the  head  waters  of  Pacolet  Creek  and  White 
Oak  Creek,  therefore  the  present  treaty  estab- 
lished the  following:  running  from  the  top  of 
Tryon  Mountain  aforesaid,  beginning  at  the 
marked  trees  thereon,  by  a  direct  line  to  Chls- 
well's  mines  in  Virginia. 

2.  Treaty  between  John  Stuart,  on  behalf 
of  His  Majesty,  the  King  of  England,  and  the 
.upper  and  lower  Cherokee  nations,  concluded 
at  Hard  Labor,  on  the  18th  October,  1768,  es- 
tablishing the  following  boundary:  From  a 
place  called  Towahihle,  on  the  northern  bank 
of  Savannah  River,  a  north  fifty  degrees  east 
course,  in  a  straight  line  to  a  place  called  Dem- 
esses  Corner,  or  Yellow  Water;  from  Demesses 
Corner  or  Yellow  Water,  a  north  fifty  degrees 
east  course,  in  a  straight  line  to  the  southern 
bank  of  Reedy  River.at  a  place  called  Waughoe, 
or  Elm  Tree,  where  the  line  behind  South  Caro- 
lina terminates;  from  a  place  called  Waughoe, 
or  Elm  Tree,  on  the  southern  bank  of  Reedy 
River,  a  north  course  in  a  straight  line  to  a 
mountain  called  Tryon  Mountain,  where'  the 
great  ridge  of  mountains  becomes  impervious; 
from  Tryon  Mountain,  in  a  straight  line  to 
Chiswell  s  mine,  on  the  eastern  bank  of  the 
Great  Conho  way  *(Kenha  wa)  River,  about  [*8  7 
a  N.  by  E.  course;  and  from  Chiswell's  mine, 
on  the  eastern  bank  of  the  Great  Conboway,  in 
a  straight  line,  about  a  north  course,  to  Uje  con- 
fluence of  the  Great  Conhoway  with  the  Ohio. 

8.  Treaty  with  the  Six  Nations,  concluded 
at  Fort  Stanwix,  on  the  5th  of  November,  1768, 
in  which  the  sachems  and  chiefs  assert  the 
ownership  of,  and  by  which  they  sold  to  King 
George  III.  all  the  land,  bounded  by  the  fol- 
lowing line:  Beginning  at  the  mouth  of  the 
Cherokee,  or  Hogohege  (Tennessee)  River, 
where  it  empties  In  the  river  Ohio,  and  run- 
ning from  thence  upwards  along  the  south 
side  of  the  said  river  Ohio,  to  Kittanning, 
which  is  above  Fort  Pitt;  from  thence  by  a  dl- 
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rect  line  to  the  nearest  fork  of  the  west  branch 
of  the  Susquehanna,  &c.,  &c.,  &c.,  and  ex- 
tended eastward  from  every  part  of  the  said 
line,  <ftc.,  Ac. 

4.  Instructions  from  Lord  Botetourt  to  Col. 
Lewis  and  Dr.  Walker,  dated  Williamsburg) 
Dec.  20th,  1768,  directing  them  to  proceed  to 
Mr.  Stuart,  superintendent  of  the  southern 
district,  and  represent  to  him  that  the  line  from 
Chiswell's  mine  to  the  mouth  of  the  great  Ken- 
haway,  contracts  the  limits  of  the  colony  too 
much,  and  saying  that  "  if  Virginia  had  been 
consulted  upon  this  line,  there  would  have  been 
an  opportunity  of  showing  that  the  Cherokees 
had  no  Just  title  to  the  lands  between  the  sup- 
posed line  and  the  mouth  of  the  Cherokee 
River,  which  in  fact  were  claimed,  and  have 
been  sold  to  his  majesty,  by  the  northern  na- 
tions at  the  late  treaty  at  Fort  Stanwiz." 

5.  Report  of  Lewis  and  Walker,  saying  that 
they  had  met  with  a  portion  of  the  Cherokee 
chiefs,  who  would  use  their  influence  to  obtain 
a  new  boundary. 

6.  A  memorial,  from  the  house  of  Burgesses 
of  Virginia  to  the  governor,  praying  that  a  new 
boundary  line  may  be  adopted,  and  suggesting 
one  from  the  western  termination  of  the  North 
Carolina  line,  in  a  due  west  direction  to  the 
river  Ohio.  This  memorial  was  sent  to  En- 
gland by  the  governor,  on  the  18th  December, 
1709. 

7.  An  address  from  the  House  of  Burgesses 
to  the  governor,  and  his  answer  upon  the  same 
subject. 

8.  Resolution  of  the  House  of  Burgesses, 
10th  June,  1770,  requesting  that  a  treaty  be 
made  with  the  Cherokees  for  the  lands  lying 
within  a  line  to  be  run  from  the  place  where 
the  North  Carolina  line  terminates,  in  a  due 
western  direction,  till  it  intersects  Holstein 
River,  and  from  thence  to  the  mouth  of  the 
Great  Kanhawa. 

88*]  *9.  Letter  from  Lord  Hillsborough  to 
Lord  Botetourt,  dated  at  White  Hall,  State 
paper  office,  October  8,  1770,  saying,  I  am 
convinced,  from  the  fullest  consideration,  that 
the  extension  of  the  boundary  line,  as  proposed 
by  the  address  of  the  House  of  Burgesses  in 
December  last,  would  never  have  been  con- 
sented to  by  the  Cherokees. 

10.  Treaty  with  the  Cherokees,  made  at 
Lochaber,  m  the  province  of  South  Carolina, 
on  the  18th  October,  1770,  adopting  as  a 
boundary  a  line,  beginning  where  the  boundary 
line  between  the  province  of  North  Carolina 
and  the  Cherokee  hunting-grounds  terminates, 
and  running  thence  in  a  west  course  to  a  point 
six  miles  east  of  Long  Island,  in  Holstein's 
River,  and  thence  in  a  course  to  the  conflu- 
ence of  the  Great  Conhaway  and  Ohio  Rivers. 

11.,  Letter  from  Lord  Dunmore  to  the  Earl 
of  Hillsborough,  dated  at  Williamsburg, 
March,  1772,  saying  that  the  boundary  line  be- 
tween the  colony  and  the  hunting-grounds  of 
the  Cherokee  Indians  had  been  run  by  Mr. 
Donelson  and  others;  but  that  it  had  not  been 
run  exactly  according  to  instructions,  taking 
in  a  larger  tract  of  country  than  by  those  in- 
structions they  had  permission  to  include;  that 
the  commissioners  had  continued,  from  the 
point  on  Holstein  River,  where  it  is  intersected 
by  the  division  line  of  Virginia  and  North 
Carolina,  down  that  river  a  small  distance,  to  a 
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place  from  whence  they  had  an  easier  access  than 
anywhere  else  to  be  found,  to  the  head  of 
Louisa  ( or  Kentucky )  River. 

There  were  also  given  in  evidence,  sundry 
papers  from  the  State  Department,  verified,  as 
copies,  by  the  certificate  of  Fletcher  Webster, 
Esq.,  acting  Secretary  of  State,  the  substance 
of  which  was  as  follows : 

1.  A  protection  for  the  Great  Warrior  of 
Chote,  dated  on  the  18th  of  Hay,  1771,  at  To 
guch,  and  signed  by  Alexander  Cameron,  dep- 
uty-superintendent. It  states,  that  he  intends 
to  hunt  from  thence  to  Long  Island  and  there- 
abouts, until  the  arrival  of  the  Virginia  com- 
missioners, who  are  appointed  by  that  govern- 
ment to  run  the  boundary  line;  and  expresses  a 
hope,  that  if  he  should  meet  with  any  hunting 
parties,  they  would  remove  from  the  lands 
which  were  reserved  for  the  Cherokees. 

2.  A  talk  from  Alexander  Cameron,  dated 
at  Lochaber,  5th  February,  1772,  saying  to  the 
Indians  that  he  had  informed  the  governor  of 
Virginia  that  the  course  of  the  boundary  line 
to  where  they  left  it  on  the  Cedar  River  was 
approved  by  all  the  chiefs,  and  that  he  had 
'reminded  Colonel  Donelson  of  his  prom-  [*89 
ise  of  sending  a  few  presents  to  the  Long  Isl- 
and, upon  Hoist  on,  in  the  spring. 

8.  A  letter  from  John  Stuart  to  Ouconesto- 
tah,  great  war-chief  of  the  Cherokee  nation, 
saying  that  he  sent  him  therewith  a  copy  of  the 
boundary  agreed  upon,  and  that  persons  were 
appointed  to  mark  it  immediately. 

4.  A  treaty  of  cession  to  his  majesty  by  the 
Creeks  and  Cherokee  Indians,  of  certain  lands 
to  the  south,  dated  on  the  1st  of  June,  1778,  at 
Augusta;  and  a  talk  to  the  Cherokees  dated  at 
Augusta,  on  the  8d  of  June,  1778,  reminding 
them  that  in  1771  they  had  marked  a  line,  di- 
viding their  hunting-grounds  from  what  they 
gave  up  to  his  majesty  in  the  province  of  Vir- 
ginia, and  which  fell  in  upon  the  head  or  source 
of  Louisa  (now  Kentucky)  River,  and  down 
the  stream  thereof  to  its  confluence  with  the 
Ohio,  and  relinquished  all  claims  or  pretensions 
to  any  lands  to  the  northeastward  of  said  line; 
and  informing  them  that  his  majesty  had 
erected  a  new  province  whose  boundaries 
were— beginning  on  the  south  side  of  the  river 
Ohio,  opposite  the  mouth  of  Sciota,  thence, 
southerly,  through  the  pass  in  the  Anasiota 
mountains,  to  the  south  side  of  the  said  moun- 
tains; thence  along  the  south  side  of  the  said 
mountains,  northeastwardly  to  the  fork  of  the 
Great  Kenhawa,  made  by  the  junction  of 
Greenbriar  River  and  the  New  River;  thence 
along  the  Greenbriar  River  on  the  easterly  side 
of  the  same,  unto  the  head  or  termination  of  its 
northeasterly  branch  thereof;  thence  easterly 
to  the  Alleghany  mountains;  thence  by  various 
courses  to  the  southern  and  western  boundary 
line  of  Pennsylvania,  and  along  the  western 
boundary  line  until  it  shall  strike  the  Ohio 
River,  and  thence  down  the  said  river  Ohio  to 
the  place  of  beginning. 

5.  Talk  from  Lord  Dunmore  to  the  Little 
Carpenter  and  chiefs  of  the  Cherokee  nations 
of  Indians,  dated  at  Williamsburg,  on  the  23d 
day  of  March,  1775,  warning  them  not  to  grant 
land  to  Henderson  or  any  other  white  people. 

6.  A  letter  from  William  Preston  to  the 
chiefs  of  the  Cherokee  nation,  dated  at  Fin- 
castle  County,  on  the  12th  of  April,  1775,  say- 
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ing  that  he  was  commanded  by  Lord  Dunmore 
to  aend  the  letter  by  a  special  messenger,  who 
wt>  to  read  it  to  the  council.  The  letter  re- 
nonstrates  against  the  sale  which  they  had 
lately  made  of  that  great  tract  of  land  on  the 
Ohio,  without  the  advice  or  consent  of  the 
Uoc,  and  says  that,  by  various  treaties,  the 
had  had  been  the  property  of  the  king  for  up- 
wards of  thirty  years. 

90*]  *7.  A  letter  from  Patrick  Henry,  Jun., 
to  Oconostotah,  dated  on  the  8d  of  March, 
1777,  assuring  the  Cherokees  of  the  protection 
(4  Virginia,  and  expressing  an  expectation  that 
he,  and  bis  warriors  ana  head  men,  will  not 
fail  to  meet  Colonel  Christian,  Colonel  Preston, 
and  Colonel  Shelby,  at  the  fort,  near  the  Great 
Iabad,  to  confirm  the  peace. 

8.  Articles  of  peace  made  at  Fort  Henry, 
aesr  the  Great  Island,  on  Holston's  River,  on 
the  30th  Jury,  1777,  between  the  Commis- 
aooers  from  the  Commonwealth  of  Virginia, 
of  the  one  part,  and  the  chiefs  of  that  part  of 
the  Cherokee  nation  called  the  Overfull  Indians, 
of  the  other  part. 

The  fifth  article  recites  that,  as  many  white 
people  have  setlled  on  lands  below  the  bound- 
ary between  Virginia  and  the  Cherokees,  com- 
swnly  called  Donelson's  line,  it  is  necessary  to 
fix  and  extend  a  new  .boundary  and  pur- 
chase the  lands  within  it.  The  new  line  be- 
iritts  at  the  lower  corner  of  Donelson's  line  on 
the  north  side  of  the  river  Holston,  and  runs 
down  that  river  according  to  the  meanders 
thereof  and  bending  thereon,  including  the 
Great  Island,  to  the  mouth  of  Claud's  Creek, 
being  the  second  creek  below  the  warrior's  ford 
it  the  mouth  of  Carter's  Valley ;  thence  running 
t  straight  line  to  a  high  point  on  Cumberland 
Mountain,  between  three  and  five  miles  below 
or  westward  of  the  great  gap  which  leads  to 
the  settlement  of  the  Kentucky.  This  last- 
aentjoaed  line  is  to  be  considered  as  the  bound- 
ary between  Virginia  and  the  Cherokees. 

9.  A  letter  from  Patrick  Henrv,  dated  at 
Williamsburg,  on  the  15th  November,  1777, 
to  Oconastotah,  saying  that  his  heart  and 
the  hearts  of  all  the  Virginians  are  still  good 
towards  the  Cherokees. 

10.  A  letter  from  Patrick  Henay  to  the  Cher- 
okees. saying  that  he  is  informed  that  the  line 
which  was  run  was  not  convenient  to  the  Cher- 
okees; that  they  wanted  it  to  come  higher  up 
the  river  Holston,  and  that  he  has  given  orders 
to  have  it  altered  a  few  miles,  to  take  in  the 
fording  place  into  their  land. 

There  was  also  given  in  evidence,  the  depo- 
ssion  of  Peter  Force,  an  inhabitant  of  the  city 
of  Washington,  who  had  been  for  many  years 
engaged  in  collecting  authentic  papers  con- 
nected with  the  history  of  the  United  States, 
from  the  settlement  of  the  several  colonies  (in- 
doding  Virginia),  to  the  adoption  of  the  federal 
Constitution,  under  a  contract  with  the  Secretary 
of  State,  made  by  authority  of  an  act  of  Cou- 
pes. Mr.  Force  gave  it  as  his  opinion,  after 
■a  examination  of  books,  maps,  treaties,  and 
91*]  other  authentic  papers,  that  the  "country 
between  the  Tennessee,  Ohio,  and  Mississippi 
river*,  and  the  boundary  line  between  what  is 
bow  the  State  of  Kentucky  and  Tennessee,  be- 
kajed  to  the  Cherokees  previous  to  the  year 
177»;  that  all  the  maps  which  he  had  found 
designated  the  Cherokee  country  as  being 
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north  of  the  Chickasaws,  extending  westward 
to  the  Mississippi  and  northward  to  the  Ohio; 
and  that  in  no  instance  had  he  found  the  lands 
above  described  to  be  marked  upon  any  map 
as  belonging  to  any  other  tribe  of  Indians  than 
the  Cherokees.  Mr.  Force  annexed  to  his  dep- 
osition copies  of  sundry  papers  relating  to  a 
treat v  made  in  1780,  between  the  Lords  Com- 
missioners for  trade  and  plantations,  and  the 
Cherokees, — together  with  the  treaty  itself, 
which  was  executed  in  England  by  some  of  the 
chiefs  who  had  gone  there. 

Exceptions  were  filed  to  the  deposition  of 
Peter  Force,  but  they  were  overruled,  and 
at  a  subsequent  stage  of  the  cause  these  excep- 
tions were  withdrawn. 

On  the  13th  of  November,  1841,  after  hear- 
ing an  argument  for  three  successive  days,  the 
Circuit  Court  dismissed  the  bill  with  costs,  and 
the  complainant  appealed  to  this  court. 

Before  the  cause  was  argued,  the  following 
paper  was  filed: 

On  the  question,  whether  the  lands  in  con- 
troversy were  regarded  as  Chickasaw  or  Cher- 
okee lands,  the  counsel  for  the  appellants  hope 
they  will  be  at  liberty  to  refer  to  an  original 
official  letter  from  Governor  Thomas  Jefferson 
to  Gen.  Clark,  dated  the  29th  January,  1780, 
and  now  on  the  files  of  the  Chancery  Court  at 
Richmond,  in  a  suit  there  depending  between 
the  administrator  of  Gen.  George  Rogers  Clark 
and  the  Commonwealth,  for  the  settlement  of 
their  accounts.  This  letter  is  wholly  upon  the 
subject  of  the  public  service,  and,  amongst 
other  things,  upon  the  subject  of  erecting  a 
fort  near  the  mouth  of  the  Ohio.  It  contains 
the  following  passages: 

"  From  the  best  information  I  have,  I  take 
for  granted,  that  our  line  will  pass  below  the 
mouth  of  Ohio.  Our  purchases  of  the  Cherokees 
hitherto,  have  not  extended  southward  or  west- 
ward of  the  Tanissee.  Of  course  the  little  tract 
of  country  between  the  Mississippi,  Ohib, 
Tanissee,  and  Carolina  line,  on  which  your  fort 
will  be,  is  still  to  be  purchased  from  them,  be- 
fore you  can  begin  your  work.  To  effect  this,  I 
have  written  to  Major  Martin,  our  Cherokee 
agent,  of  which  letter  I  inclose  you  a  copy." 
(This  extract  is  from  the  first  page  of  the  let- 
ter.) 

"  I  must  also  refer  to  you,  whether  it  will  be 
best  to  build  the  fort  *at  the  mouth  of  [*92 
Ohio,  before  you  begin  your  campaign,  or  after 
you  shall  have  ended  it.  Perhaps,  indeed,  the 
delays  of  obtaining  leave  from  the  Cherokees, 
or  of  making  a  purchase  from  them,  may  oblige 
you  to  postpone  it  till  the  fall."  (This  extract 
is  from  the  sixth  page  of  the  letter.) 

It  is  proper  to  state  that  this  letter  mentions 
the  Chickasaws  as  a  hostile  tribe.  (See  the  let- 
ter, bottom  of  p.  4  and  top  of  p.  6.) 

Meters.  Morehead  and  Chapman  Johnson  for 
the  appellants  and  complainants  below. 

Mr.  Crittenden  for  the  defendants. 

[The  notes  of  Mr.  More/lead's  argument,  as 
taken  by  the  reporter,  not  being  within  his  con- 
trol when  this  part  of  the  volume  was  put  to 
press,,  the  argument  is  necessarily  and  reluc- 
tantly omitted.] 

Mr.  Crittenden,  for  defendant,  stated  the 
nature  of  the  two  conflicting  titles,  and  then  re- 
ferred to  the  claim  of  Porterfield  as  asserting 
the  superiority  of  his  title,  both  at  law  and 
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in  equity. '  If  these  allegations  are  true,  then 
the  complainant  has  the  legal  title  and  cannot 
sue  in  equity.  His  remedy  at  law  is  complete, 
and  this  court  has  no  jurisdiction.  If  the  elder 
patent  of  Clark  be  a  nullity  and  void  on  its  face, 
it  would  be  no  bar  to  an  action  of  ejectment 
^and  the  recovery  of  the  land.  (8  Peters,  668.) 

But  if  the  original  evidence  of  title  exhibited 
by  the  parties  be  referred  to  as  the  proper  test 
of  the  nature  of  the  case,  and  of  the  jurisdiction 
of  a  court  of  equity,  then  it  will  appear  that  the 
present  is  nothing  more  than  the  ordinary  case 
of  a  junior  patentee,  seeking,  in  the  familiar  and 
appropriate  mode  of  a  bill  in  equity,  to  coerce  a 
surrender  and  conveyance  of  the  legal  title  of 
an  elder  patentee. 

In  this  view  of  the  case  he  argued, 

1.  That  the  complainant  had  no  such  claim  as 
could  prevail  in  a  court  of  equity  against  the 
elder  legal  title  of  the  defendant. 

2.  That  if  he  had  shown  such  right,  then  that 
the  defendant's  title  was  prior  in  time  and  better 
in  equity. 

3.  That  however  perfect  the  complainant's 
title,  and  however  imperfect  the  defendant's, 
the  latter  is  protected  and  the  former  barred  by 
the  statute  of  seven  years'  limitation. 

1.  Porterfield  asserts  a  military  claim  under 
the  reservations  made  in  the  Virginia  Acts  of 
1779  (1  Litt.,  406)  and  1781  (1  Litt.,  482),  and 
in  virtue  of  the  entries  made  on  the  military 
93*]  warrants,  together  *with  the  patents  is- 
sued in  1826  and  1826  under  an  act  of  the  Ken- 
tucky Legislature  of  1820.  From  these  sources 
the  complainant  derives  title,  if  any  he  has,  and 
insists — 

1.  That  the  acts  of  the  Virginia  Legislature 
operate  as  a  legislative  grant  of  the  legal  title 
to  the  troops  alluded  to  in  them,  and  that  his 
locations  were  required  only  to  discriminate, 
as  between  him  and  his  fellow-soldiers,  his  por- 
tion.    • 

2.  That  his  entries,  if  such  were  necessary  as 
original  appropriations,  are  valid  and  good  un- 
der the  said  Act  of  1779. 

The  Act  of  1779  required  that  entries  should 
,  be  made  so  specially  as  to  enable  subsequent 
locators  to  locate  the  adjacent  residuum  with 
safety.  To  do  this  and  to  make  a  valid  entry  ."it 
must  so  describe  the  land  as  to  identify  it  by 
notorious  objects.  Decisions  without  number 
might  be  cited  to  establish  this  as  the  settled 
rule  of  law  in  such  cases.  {.Speed  v.  Lewis, 
Hardin,  477;  Johnson  v.  Pannei's  Heirs,  2 
Wheat.,  206.) 

Tested  by  this  rule,  the  entry  of  the  com- 
plainant cannot  be  maintained.  There  is  no 
evidence,  nor  attempt  to  prove  the  identity  or 
notoriety  of  the  objects  on  which  these  entries 
depend;  and  this  fatal  defect  is  obvious. 

Are  the  acts  of  Virginia  legislative  grants? 
The  Acts  of  1779  and  1781  are  acts  of  reserva- 
tion, not  of  grant.  -  They  reserved  districts  of 
country  from  other  appropriation,  that  they 
might  therewith  satisfy  the  military  claimants. 
This  is  manifestly  the  character  of  the  acts 
themselves,  and  though  in  other  and  subsequent 
acts,  words  and  expressions  may  be  found  that 
would  give  color  to  the  argument  that  the  lauds 
had  been  "given,"'  "appropriated,"  &c.,  yet 
these  must  be  understood  with  a  reference  to 
the  principal  acts,  which  had  not  given,  but  re- 
served them  "  to  be  given  or  granted,"  as  might 
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thereafter  be  directed.  In  confirmation  of  this, 
the  11th  section  of  the  Act  of  May,  1782,  indi- 
cates that  the  portion  or  bounty  land  of  each 
military  claimant  was  thereafter  to  be  granted 
to  him  by  patent.    (Revised  Code,  895.) 

But  if,  by  these  acts,  Virginia  had  devested 
herself  and  granted  the  title,  to  whom  did  she 
grant  the  land?  Certainly  not  to  Porterfield,  so 
as  to  enable  him,  individually,  to  maintain  an 
action  at  law  or  suit  in  equity.  He  would  al- 
most have  as  good  a  right  to  sue  in  the  charac- 
ter of  a  citizen  of  the  Commonwealth,  and  in 
virtucof  the  right  which,  as  such,  he  had. 

If  these  acts  can,  in  any  sense,  be  regarded 
as  a  grant,  out  of  'which  the 'complain-  f *94 
ant's  title  was  to  spring,  such  title  could  only 
vest  in  him  to  any  specific  parcel,  when  the  legal 
means  for  its  investiture  had  been  performed. 
Was  that  to  be  done  by  entry?  If  so,  that  entry 
should  be  so  special  as  at  least  to  identify,  if  not 
to  make  notorious,  the  land  intended  to  be  se- 
lected. The  common  rule  requires  notoriety , but 
if  we  dispense  with  that,  identity  is  indispens- 
able. This  entry  does  not  identify  the  land.  If 
the  entry  is  neither  required  by  law,  or  being 
required,  is  inoperative  for  want  of  specialty,  it 
confers  no  right, either  legal  or  equitable.  What, 
then,  has  the  complainant  done  to  make  this 
particular  land  his  property?  It  is  not  by  sur- 
vey; for,  admitting  that  would  have  been  a  suf- 
ficient appropriation  under  the  laws  of  Virginia, 
no  such  survey  was  made.  The  only  survey 
made  was  in  1824-1826,  long  after  the  date  of 
Clark's  patent,  and  under  a  law  of  Kentucky, 
which  authorized  surveys  to  be  made  upon 
entries  only,  and  required  those  surveys  to  con- 
form to  the  entry.  According  to  that  law,  the 
survey  was  not  recognized  as  an  act  of  appro- 
priation, but  only  as  a  means  of  perfecting  and 
carrying  into  grant  such  entries  as  were  valid 
by  their  special  description  of  the  land.  So  that, 
in  any  way  in  which  it  can  be  viewed,  the  right 
of  the  complainant  must  resolve  itself  into  the 
validity  and  specialty  of  his  entry. 

If  it  were  admitted  that  a  survey  was  a  suf- 
ficient appropriation,  the  survey  must  contain 
such  a  description  as  would  identify  the  land 
by  the  corresponding  objects  proved  to  have 
existed  on  tha  land.  Up  to  the  time,  therefore, 
of  the  separation  of  Kentucky,  the  complainant 
had  no  title  derivable  from  any  location  or  sur- 
vey; and  he  must  rest  for  any  such  title  upon 
the  acts  of  the  Virginia  Assembly  alone.  They 
gave  him  no  individual  right  to  the  specific 
land  in  question;  they  gave  him  no  right  in  it. 
If  any,  it  must  be  what  the  complainant  con- 
tends it  is,  viz.,  a  perfect  legal  title.  And  if  so. 
his  bill  in  chancery  cannot  be  maintained.  That 
these  acts  granted  no  such  right,  per  se,  is  neces- 
sarily implied  in  the  decisions  of  the  Kentucky 
Court  of  Appeals  in  the  cases  of  Jasper,  <te.,  v. 
Quarles  (Hardin,  484),  and  Mellhenney's  Heirt 
v.  Biggerstaff  (8  Litt.,  165).  For  if  such  rights 
had  been  granted,  neither  Jaspar  or  Biggerstaff 
could  have  succeeded  in  equity  against  the  title 
granted  before  the  claims  originated. 

Upon  general  principles,  courts  of  chancery 
will  not,  except  in  favor  of  an  equity  clearly 
made  out,  disturb  the  holder  of  the  legal  title, 
however,  or  by  whatever  means,  obtained;  and 
this  is  the  'settled  doctrine  of  the  courts  [*t>5 
in  Kentucky  in  reference  to  cases  like  the 
present,  of  conflicting  land  claims.    (Hardin's 
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Reports,  108. 118, 469;  2 Bibb,  168;  Ward.  Ac., 
t.  La,  1  Bibb,  88,  339;  Garnettv.  Jenkins,  8 
Peters,  75.) 

The  Virginia  acts  in  question  bear  no  resem- 
blance to  the  acts  referred  to  in  the  case  of 
Oreen'i  Bart  (2  Wheat. ,  196) ;  here  are  no  words 
of  present  donation  or  grant,  no  individual  ap- 
propriation. These  acts  were  not  so  understood 
W  either  Virginia  or  Kentucky,  as  is  shown  by 
tsar  compact  (1  Litt.  Laws  of  Kentucky,  p.  19, 
sec  10).  and  by  the  subsequent  acts  of  Ken- 
tacky  in  disposing  of  those  lands  as  her  own, 
and  by  the  act  for  surveying  the  military 
daims. 

la  1779,  Virginia  only  reserved  these  lands 
•until  her  further  order."  The  Kentucky  de- 
cisioo  in  Rodin*  v.  Clark  (8  Dana,  19)  expressly 
repudiates  the  idea  of  a  legislative  grant,  ana 
tie  cases  of  Bledsoe'*  Heir»  v.  Wells  (4  Bibb, 
J2S),  and  Mellhenney'*  Heir*  v.  Biggerstaff  (3 
Litt,  161).  do  so  by  necessary  implication.  In 
tie  case  of  WOeox  v.  Jaekton  (14  Peters,  516), 
it  n  said  that  where  lands  are  granted  by  act  of 
Ooogress,it  must  be  done  "by  words  of  present 
gnat"  Virginia  thought  that  something  more 
would  be  necessary,  because  she  included  these 
unitary  warrants  within  the  act  opening  a  land 
office,  the  11th  section  of  which  (Rev.  Code, 
S5,Act  of  1782)  requires  the  officers  to  receive 
paper  money  for  fees  for  issuing  grants  on  mili- 
tary warrants.  It  is  brought  In,  incidentally, 
it  ■  true,  but  nevertheless  explains  the  meaning 
of  Prior  laws. 

Having  thus  examined  the  title  of  Porterfleld, 
«d  the  tune  when  it  accrued, let  us  look  at  the 
Mood  head  of  the  argument. 

2.  That  Clark's  title  is  prior  in  time  and  bet- 
ter ia  equity.  His  final  amended  entry  was 
■jade  on  the  36th  October,  1780,  in  virtue  of 
Virginia  treasury  warrants;  was  surveyed, as  to 
J6J88  acres,  on  the  7th  June,  1784,  and  patent- 
ed under  the  Kentucky  Act  of  1794,  on  the 
13th  of  September,  1795.  The  entry  calls  to 
"begin  on  the  Ohio  River,  at  the  mouth  of  the 
Tennessee,"  Ac.  In  its  terms,  it  contains  aU  the 
preenon  and  certainty  required  by  the  Act  of 
ITii,  and  is  a  good  and  valid  entry.  It  includes 
the  land  in  controversy,  as  does  also  the  survey 
a*d  patent  founded  upon  it.  The  only  grounds 
"a  which  the  claim  is  attempted  to  be  im- 
peached are  two: 

L  That  it  is  within  the  military  reserve. 

1  That  it  is  within  the  country  and  limits  of 
the  Cherokees. 

At  to  tiie  first,  it  is  sufficient  to  say  that  the 
entry  of  Clark  was  made  prior  to  the  military 
reservation;  and  the  acts  of  reservation 
MWcouki  never  have  been  intended  to  deprive 
«  affect  the  existing  lawful  rights  of  prior 
Iocsuob*  (see  case  of  Grundy,  3  Wheat.,  303); 
whatever  may  have  been  the  title  transferred  by 
toe  acts  in  "the  unappropriated  lands  of  the 
nerved  district.  And  all  this,  as  well  as  the 
lawfulness  and  validity  of  Clark's  entry  was 
"Jeanaly  adjudged  by  the  Virginia  Court  of 
^reak,  as  early  as  the  year  1793,  in  the  case 
«  mtnbatt.  Ac.*,  Superintendent*  of  the  Vir- 
Sam  State  Line,  v .George  Roger*  Clark  (Hughes' 
Benorta,«».) 

Ha*  decision  settled  every  question  as  to 
tae  lawfulness  and  validity  of  the  entry  in 
l'aaliuu,  except  only  whether  it  was  within  the 
"Cbenokee  country  or  limits;"  and  this  court 
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ascribed  such  effect  to  that  decision  in  the  case 
of  Clare*  Heir*  v.  Smith  (13  Peters,  195). 

Supposing  Clark's  entry  to  be  within  the 
Cherokee  country,  his  entry  and  survey  might 
have  been  void,  but  his  patent  would  not.  It 
was  granted  in  obedience  to  the  express  pro- 
visions of  the  Kentucky  Act  of  1794,  and  after 
the  caveat  of  the  superintendents  to  prevent  it 
had  been  dismissed.  (8  Dana,  15.)  In  that 
case,  the  Court  of  Appeals  of  Kentucky  say 
that,  upon  the  fact  supposed,  the  patent  would 
not  be  void ;  it  would  confer  the  legal  title  on 
the  patentee.  The  case  of  Bledsoe's  Devisees  v. 
WeUs  (4  Bibb,  329),  is  in  principle  to  the  same 
effect.  Such  patents  convey  the  legal  title.and 
the  party  in  possession  of  it,  by  whatever 
means  acquired,  can  only  be  disturbed  by  one 
holding  a  clear  equity.  {Rueker  v.  Howard,  2 
Bibb.  165;  Hardin,  103,  112;  Ward,  &c,  v. 
Lee,  1  Bibb,  83,  229;  Hardin,  15,  105,  469;  8 
Peters.  75.) 

But  was  Clark's  entry  within  the  "Cherokee 
country  and  limits?"  It  is  incumbent  upon  the 
complainant  to  prove  that  it  was,  and  he  has 
not  done  it.  The  Cherokee  settlements  were 
far  remote  on  the  head  waters  of  the  Tennessee. 

The  Natchez  and  Chickasaw  tribes  lived 
directly  west  of  them  and  between  them  and 
the  Mississippi,  much  nearer  the  mouth  of  the 
Tennessee  River. 

The  ancient  maps  produced  are  no  evidence, 
and  are  admissible  by  no  rule  of  law  that  I 
know  of.  If  they  were  admissible,  they  prove 
nothing  but  the  ignorance  of  their  authors,  and 
destroy  each  other  by  their  contradictoriness; 
and  if  they  do  not  thus  destroy  each  other,  they 
do  not  show  that  the  Chcrokees  claimed  or 
owned  the  lands  below  the  mouth  of  the  Ten- 
nessee River. 

The  testimony  of  Mr.  Force  and  the  royal 
authentication  of  *those  maps  may  prove  [*97 
that  they  are  true  copies,  but  they  cannot  con- 
vert fables  into  facts,  or  prove  that  the  origin- 
als were  correct. 

It  is  Insisted  upon  by  the  other  side  that  this 
was  the  Cherokee  country  alluded  to  and  in- 
tended by  the  Legislature,  because,  as  they 
attempt  to  show,  all  the  other  lands  of  the 
Cherokees  within  the  limits  of  Virginia  had 
been  before  ceded  to  her.  If  the  facts  justified 
such  a  conclusion,  then,  as  all  these  cessions 
were  matters  of  treaty  and  history,  the  court 
should  have  taken  judicial  notice  of  them  and 
decided  differently  the  case  in  Hughes,  39.  Ex- 
clusive of  such  lawful  grounds  of  judgment, 
there  is  no  more  evidence  in  this  than  m  that 
case,  that  the  country  in  question  belonged  to 
the  Cherokees. 

There  is  nothing  more  excusable  than  igno- 
rance, even  in  the  Virginia  Legislature,  of  the 
"limits  of  the  Cherokee  country:"  the  limits  of 
roving  bands  of  savages  who  had  no  occupancy 
but  of  their  huts,  and  were  sparingly  dotted 
about  in  that  great  western  region. 

No  treaty  made  with  the  Indians  ever  did 
recognize  the  lands  in  question  as  Cherokee 
lands.  Such  a  construction  of  any  of  the  treaties 
made  with  those  Indians  would  have  entitled 
the  superintendents  to  a  judgment  in  the  case 
in  Huehes,  89.  No  treaty  prior  to  1779,  did 
more  than  settle  their  eastern  boundary  by  a 
line  of  division  between  them  and  the  whites. 

The  first  agreement  or  settlement  of  their 
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wet-tern  boundary  was  in  1785,  by  the  Treaty  of 
Hopewell,  which  was  by  a  line  from  the  Cum- 
berland to  the  Tennessee  River,  forty  miles 
above  Nashville,  leaving  out  and  at  a  great 
distance  the  lands  in  question. 

And  by  a  treaty  with  the  Chicasaws  in  1786, 
these  lands  were  recognized  as  theirs,  or  "as- 
signed to  them  for  their  hunting-grounds." 

But  the  great  fact  from  which  the  complain- 
ant draws  all  his  arguments,  namely,  that  the 
Cherokces  had  not,  in  1779,any  other  lands  but 
those  below  the  mouth  of  the  Tennessee,  is  not 
true.  From  their  western  line,  striking  the 
Cumberland  forty  m'les  above  Nashville,  they 
did  own  the  lands  on  that  river,  and  between 
that  and  the  line  dividing  North  Carolina  from 
Virgiuia,  and  they  owned  lands  between  that 
river  and  the  Cumberland  mountains;  all  of 
which  were  Anally  purchased  from  them  by  the 
Treaty  of  Tellico,  in  1805.  and  becoming  there- 
by the  property  of  the  State  of  Kentucky, were 
disposed  of  by  her.  (See  the  treaties  of  1791, 
1798,  and  1805,  recognizing  and  purchasing 
these  lands  as  Cherokee  lands, in  Vol.  of  Indian 
treaties,  34,  80,  131,  and  Statute  Law  of  Ken- 
tucky, Vol.  II.,  page  921,  1009. 
08*]  *To  pronounce  this  to  be  Cherokee 
land  upon  the  construction  of  any  treaty,  or 
upon  historical  evidence,  would  be  to  contradict 
the  judicial  decisions  of  Virginia  and  Kentucky. 
(Hughes,  39;  8  Dana,  15.)  The  deposition  of 
General  Jackson  contributes  strongly  to  prove 
that  it  was  not  Cherokee  land ;  and  a  further 
proof  that  it  was  not  is  found  in  the  recitals  of 
the  deed  from  the  Cherokces  to  Henderson  & 
Company,  in  which  they  declare  the  Tennessee 
River  to  be  their  boundary,  and  claim  nothing 
below  or  westward  of  its  mouth. 

If  this  was  not  Cherokee  country,  the  basis 
fails  of  all  the  arguments  designed  to  establish 
the  nullity  of  Clark's  patent. 

But  suppose  it  was  Cherokee  country,  is 
Clark's  patent  therefore  void? 

The  distinction  in  the  Kentucky  courts  is 
this:  If  no  cause  of  invalidity  appear  on  the 
face  of  the  patent,  it  is  conclusive  at  law,  and 
no  evidence  of  any  extrinsic  fact  is  admissible 
to  invalidate  it  (Bledsoe's  Heirs  v.  Wells,  4 
Bibb.  329;  4  Monroe,  51;  5  Monroe,  218;  1 
Munf.,  134);  but  that  such  evidence  is  admis- 
sible when  the  statute  which  forbids  the  ap- 
&ropriation"  declares,  also,  that  the  patent  shall 
a  void. 

3.  However  perfect  the  complainant's  title, 
and  imperfect  the  defendant's,  the  latter  is  pro- 
tected and  the  former  barred  by  the  statute  of 
seven  years'  limitation. 

It  has  been  shown  that  the  patent  is  not 
void  upon  its  face,  that  it  was  sanctioned  by 
the  Kentucky  Act  of  1794,  and  that  it  has  been 
recognized  by  judicial  decisions  in  8  Dana,  15, 
and  18  Peters,  195).  That  this  is  sufficient  to 
admit  the  operation  of  the  statute,  was  decided 
in  2  Marshall,  $87  (Styles'  Heirs  v.  King's  Heirs). 

The  statute  requires  that  he  should  have  a 
"connected  title  in  law  or  equity,  deducible  of 
record  from  the  Commonwealth."  The  origi- 
nal defendants  are  connected  by  regular  deriva- 
tion of  title,  with  the  original  title  of  Clark.and 
his  is  deduced  from  the  Commonwealth  by  all 
(he  appointed  evidences  of  title, viz. :  an  entry, 
a  urvey,  and  patent,  all  of  record.  The  case  is 
thus  brought  as  to  title,  as  well  as  possession 
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and  settlement,  within  the  plain  meaning  of  the 
statute.  See  in  addition  to  the  authonty  just 
cited,  White  v.  Bates  (7  J.  J.  Marshall,  542), 
Gaines,  <te.,  v.  Buford  (1  Dana.  481),  and  6  J. 
J.  Marshall,  452.  According  to  the  decision  of 
the  court  in  Skile's  Heirs  (2  Marshall,  387),  the 
statute  was  intended  to  help  and  protect  "in- 
.  valid  titles,"  to  protect  settlers  under  patents 
which  in  fact  passed  no  title  either  in  law  or 
equity,  being  for  land  granted  'before  [*99 
the  origin  of  the  settlerr  claim;  that  the  words 
of  the  statute,  "a  connected  title  in  law  or 
equity,  deducible  of  record  from  the  Common- 
wealth," "does  and  must  mean  such  title  when 
tested  by  its  own  face,  and  not  tried  by  the  title 
of  others."  The  test  is,  would  it  be  good  against 
the  Commonwealth,  "supposing  no  other  to 
exist  on  the  ground?" 

Tried  by  these  rules,  can  there  be  a  doubt  that 
the  claim  of  the  defendants  is  within  the  pro- 
tection of  the  statute? 

But  all  this  is  attempted  to  be  evaded  upon 
the  ground  that  the  claim  was  within  the  Cher- 
okee country,  and  therefore  void.  The  fact  of 
its  being  within  the  Cherokee  limits  has  been 
already  noticed;  and  the  consequence  does  not 
follow,  that,  if  so,  it  is  void  and  beyond  the 
reach  of  the  statute.  (Bledsoe's  Devisees  v.  Wed*. 
4  Bibb,  829;  Rollins  v.  Clark,  8  Dana,  15;  Ban 
v.  Baker's  Heirs,  1  Ben  Monroe*  364;  Gray  v. 
Gray,  2  Ben  Monroe,  200;  Jennings  v.  Whitaier, 
4  Monroe,  51;  Pearson  v.  Baker,  4  Dana,  322: 
Cain  v.  Flynn,  4  Dana,  501 ;  Finley  v.  WH^iams, 
9  Cranch,  164;  Boulden  et  ux.  v.  Afassie  etal..' 
Wheat.,  122;  Stringer  v.  Lessee  of  Young,  3 
Peters,  837;  BagneU  v.  Broderiek,  13  Peters. 
486.) 

If  this  party  is  to  be  deprived  of  the  benefit 
of  the  statute,  because  an  adversary  claimant 
can  show  that  his  title  originated  in  a  forbidden 
and  unlawful  entry,  or  other  act  of  appropria- 
tion, it  must  equally  apply  to  all  settlers  under 
junior  titles,  and  a  claimant,  showing  his  elder 
and  better  appropriation,  annuls  the  junior 
title  and  sweeps  away  with  it  the  statute  of  lim- 
itations. Because,  as  all  our  laws  confirmed 
the  holders  of  warrants  or  certificates,  &c,  to 
waste  and  unappropriated  lands,  they  violated 
the  law  in  locating  lands  that  were  appropriated, 
and  their  entries,  surveys,  and  patents  mr.si 
therefore  be  void.  Why  not  apply  the  same 
reasoning  to  surveys  and  patents  founded  on 
entries  void  for  uncertainty  and  vagueness  on 
their  face?  The  statutes  require  and  command 
that  they  shall  be  special  and  certain  in  their 
description. 

If  this  reasoning  prevails,  the  statute  of  lim- 
itations is  in  effect  repealed,  or  left  in  exirtencci 
in  reference  alone  to  cases  which  do  not  require 
its  assistance. 

Messrs.  Chapman  and  Johnson,  for  appellants, 
examined  the  three  following  points: 

1.  Whether,  upon  the  merits,  the  plaintiff  oil 
defendants  have  the  better  right. 

*2.  Whether  the  case  is  proper  for  the  [*  1  Ofl 
jurisdiction  of  a  court  of  equity. 

8.  Whether  the  plaintiff's  claim  is  barred  bjj 
the  statute  of  limitations. 

1.  He  drew  a  distinction  between  treasury 
warrants  and  military  warrants,  as  resting  upoi 
different  grounds,  although  the  law  must  gov 
ern  the  interpretation  of  both ;  but  the  military 
warrants  are  of  a  higher  order.    The  title  o 
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the  complainant  is  perfect,  unless  it  be  over- 
ruled by  an  elder  or  better  one.  In  examining 
Clark Vs  title,  he  passed  by,  for  the  moment,  the 
question  whether  the  snrvey  was  made  by  the 
proper  surveyor  or  conformed  to  the  ent  ry ;  but 
inquired  whether  the  land  taken  up  was  "  waste 
uA  unappropriated  land."  But  first  it  would 
be  necessary  to  disembarrass  the  case  of  the  al- 
legation that  it  had  been  already  settled  by  ju- 
dicial decisions.  The  present  plaintiffs  were 
oat  parties  to  any  prior  case.  The  first  was  in 
4  Call.,  268,  where  the  question  arose  whether 
tbe  reserved  lands  were  subject  to  entry  or  not. 
It  went  up  to  the  Court  of  Appeals  for  their 
opinion,  who  said  that,  whether  the  land  was 
Cherokee  land  or  not  was  a  question  of  fact  de- 
pending upon  proof,  and  said  also  that  he  who 
affirmed  it  would  have  the  burden  of  proof 
upon  him.  It  is  admitted  that  where  there  is  a 
general  law  with  exceptions,  he  who  wishes  to 
bnng  himself  within  the  exception  must  show 
it.  It  is  also  true  that  the  Act  of  1781  could 
not  devest  Clark  of  any  title  which  had  vested 
is  him.  The  Legislature  of  Virginia  could  not 
(fleet  it  under  the  constitution  of  tbe  State. 

In  the  case  of  Rawlins  v.  Clark  (8  Dana,  15), 
by  tbe  compact  between  Virginia  and  Ken- 
tucky, the  Virginia  law  was  the  guide«end  the 
deriaon  is  nothing  more  than  the  opiniou  of  a 
Slate  court  upon  general  law,  which  may  be  de- 
rided in  different  ways  in  different  States. 
The  Kentucky  court  was  in  the  same  situation 
as  tbe  Virginia  court,  and  had  no  further  ev- 
idence of  the  fact  of  this  being  Cherokee 
country.  Tbe  latter  decision  is  entitled  to  less 
weight,  because  the  preceding  decision  in  Vir- 
ginia was  looked  to  as  authority,  and  the  atten- 
tion of  tbe  court  was  drawn  chiefly  to  theques- 
tion  of  fact.  In  the  case  in  13  Peters,  the  con- 
traction of  the  resolutions  of  Virginia  was  not 
argued,  and  the  state  of  facts  before  the  court 
nnw  is  not  the  same  as  it  was  then.  The  court 
cannot  ex  officio  take  notice  of  treaties  which 
are  not  read  and  have  never  been  published. 
Tins  court  once  and  again  followed  the  courts 
of  Tennessee  in  deciding  a  question  of  local 
law:  but  on  the  third  time,  they  reversed  their 
101*1  'opinion,  because  the  courts  of  Tennes- 
see had  done  so  too.  There  is  now,  as  then,  a 
different  state  of  information  before  tbe  court. 
If  Virginia  ever  put  Indian  land  into  the  market 
before  the  title  was  extinguished,  it  was  not 
done  designedly,  but  lgnorantly  and  by  con- 
traction. This  court  has  said  no  in  the  cose  of 
Mnmm  v.  Mclntiw/t,  and  ought  now  to  relieve 
Virginia  from  the  imputation. 

What  is  tbe  true  construction  of  the  Act  of 
'.779  upon  this  point?  Before  the  Revolution, 
Great  Britain  stood  in  the  light  of  a  protector 
for  the  Indians  against  the  intrusion  of  the 
■bites,  claiming  that  no  title  should  be  ac- 
quired from  them  except  by_  purchase;  but  as 
kmgasthe  title  was  unextinguished,  the  In- 
diana were  protected  in  the  possession  accord- 
Hur  to  their  own  mode  of  enjoyment.  The  right 
wly  was  claimed  to  transfer  the  occupancy 
■hen  the  title  should  be  purchased.  It  now 
appears  that  the  title  to  the  land  in  controversy 
had  not  been  extinguished  in  1779.  At  that 
tone  we  had.  by  the  treaties  of  Hard  Labor  and 
Lochaber  extinguished  all  title  to  land  except 
to  that  west  and  south  of  the  ridge  which 
<J«ide»  tbe  Cumberland  from  the  Tennessee. 
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It  must  be  remembered  also  that  Virginia 
thought  she  had  Indian  land  within  her  limits. 
Up  to  1779,  the  Chickasaws  had  never  been 
recognized  by  the  diplomacy  of  Virginia,  who 
thought  all  the  Indian  land  was  Cherokee. 
There  was  a  claim  presented  from  1775  to  1778, 
respecting  Henderson's  purchase,  and  commit- 
tees were  appointed  every  year,  who  reported 
that  a  compensation  should  be  given  for  his  ex- 
penses and  a  law  passed  giving  him  about 
250.000  acres.  In  the  same  year,  1778,  a  res- 
olution was  passed  appropriating  land  to  mil- 
itary claimants,  covering  Henderson's  grant. 
but  excepting  it,  together  with  the  rights  of 
settlers.  The  whole  of  the  residue  was  allotted 
to  soldiers.  In  1776,  the  County  of  Kentucky 
had  been  established.  Henderson  disclaimed 
all  legal  title  and  put  his  claim  on  the  ground 
of  a  reasonable  appropriation.  This  was  the 
state  of  things  in  1779,  when  the  law  passed; 
but  it  did  not  pass  alone.  It  was  preceded  by 
an  act  to  establish  a  land  office.  As  early  as 
1776,  a  joint  resolution  was  passed  complaining 
of  the  difficulty  of  land  titles  and  making  pro- 
vision to  meet  it.  Virginia  intended  to  sell  only 
tbe  lands  that  were  marketable,  but  none  west 
of  the  Tennessee.  In  1781,  when  a  change 
was  made,  and  that  land  superseded  the  land 
which  hod  fallen  into  North  Carolina,  there 
was  no  saving  whatever  of  any  rights.  Did 
she  believe  their  were  any  legal  rights  then?  If 
so,  she  would  have  saved  them.  She  after- 
wards asserted  her  authority  *over  the  [*102 
Indian  lands,  but  only  claimed  a  pre-emptive 
right.  In  1784,  when  the  governor  was  author- 
ized to  suspend  proceedings,  she  did  not  think 
there  were  any  treasury  warrants  located  there, 
because  military  aid  was  promised  to  remove  in- 
cumbents. 

What,  then,  is  the  construction  of  the  Actof 
1779? 

It  does  not  put  into  the  market  any  land  to 
which  the  Indian  title  was  not  extinguished. 
Although  she  might  have  sold  tbe  land,  sub- 
ject to  the  Indian  title,  there  must  be  strong 
proof  of  it,  because  good  faith  to  the  Indians 
required  her  not  to  do  it.  Where  is  the  law 
authorizing  it?  Where  are  the  words  in  the 
act?  There  are  none  there  to  justify  it.  It 
would  be  a  violent  interpretation  to  make  her 
do  tbe  same  thing  with  both  kinds  of  lands. 
For  her  own  lands  she  asked  forty  pounds  in 
depreciated  paper  per  hundred  acres.  Was  the 
same  price  asked  for  a  reversion  only?  But 
the  letter  of  the  law  tells  us  what  kind  of  land 
was  meant,  not  waste  lands  only,  but  unappro- 
priated lands.  Can  such  be  called  so,  to  which 
tbe  Indian  title  had  not  been  extinguished.  She 
only  claimed  a  reversion,  and  in  the  mean  time 
it  was  solemnly  appropriated  to  the  Indians  by 
every  guard  by  which  she  could  do  it.  It  was 
inaccessible  to  whites;  the  public  faith  was 
pledged  to  protect  it  for  an  indefinite  period  of 
time.  Was  not  this  appropriated?  And  is  the 
question  decided  by  the  court  of  Virginia  or 
Kentucky,  or  was  it  before  them?  How  can 
they  be  unappropriated?  Is  it  said  that  Vir- 
ginia violated  her  faith  by  pledging  these  lands 
to  the  soldiers,  and  authonzing  them  to  take 
the  lands?  She  never  meant  to  relinquish  her 
right  of  eminent  domain,  and  suppose  that,  for 
self-preservation,  she  agreed  to  give  them  to 
the  soldiers,  would  it  follow  that  she  also  in- 
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tended  to  sell  them  for  money?  The  motives 
in  the  two  cases  are  entirely  different.  But  if 
we  say  that  she  intended  only  to  pledge  the 
land  to  the  soldiers,  subject  to  the  Indian  title, 
it  is  not  the  spirit  of  her  legislation,  for  all  the 
lands  between  Tennessee  and  Green  River  were 
free  from  Indian  title,  and  she  offered  that  or 
a  claim  to  the  reservation  in  the  Indian  land. 
The  boon,  therefore,  was  immediate.  There  is 
no  evidence  that  she  intended  to  force  the  In- 
dian land  upon  the  soldiers;  but  permitted 
them  to  wait,  if  they  chose,  or  take  the  other 
lands.  There  is  nothing  unjust  to  the  soldier 
or  to  the  Indian  in  this.  When  the  Indians  ob- 
jected to  the  survey,  instead  of  enforcing  her 
right,  Virginia  suspended  her  proceedings. 
Why  did  not  Virginia  reserve  all  Indian  lands 
instead  of  Cherokee  lands?  Because  the  terms 
103*1  are  synonymous.  There  were  *no  In- 
dians there  except  Cherokees.  From  1720  to 
1779  she  had  made  all  her  treaties,  and  estab- 
lished boundaries  with  Cherokees.  Where  are 
any  with  Chickasaws?  She  thought  then  that 
she  excepted  the  whole  Indian  land.  It  is  said 
that  mentioning  Cherokees  implies  that  more 
were  there.  There  were  no  Indians  on  this  side 
of  the  Blue  Ridge.  They  excepted  all  the  In- 
dian country  they  knew  of.  If  they  had 
thought  their  allies,  the  Chickasnws,  had  not 
been  protected,  would  they  not  have  done  it? 
Can  any  construction  be  sustained  which 
would  seize  upon  friendly  Indians'  lands,  and 
protect  those  of  a  hostile  tribe?  If  you  believe 
that  she  never  intended  to  open  the  Chickasaw 
lands,  can  you  say  that  she  did  it  ignorantly? 
The  great  rule  of  all  contracts,  from  the  most 
humble  parol  one  to  treaties,  is  the  intent  of 
the  parties.  Look  at  the  injustice  and  incon- 
sistency which  would  be  charged  to  Virginia. 
But  suppose  I  am  wrong  in  all  this,  and  the 
Cherokees  were  alone  excepted ;  commissioners 
were  appointed  at  that  or  the  previous  session, 
"by  Virginia,  to  purchase  this  very  land.  What 
was  the  objectof  Virginia?  To  protect  the  Cher- 
okees, as  such?  For  their  personal  benefit?  Or  to 
describe  a  tract  of  country  to  be  free  from 
treasury  warrant?  Suppose  Virginia  was  mis- 
taken, and  it  turned  out  to  be  Chickasaw 
country?  Was  not  the  intention  clear  to  re- 
serve this  land?  A  mistake  in  the  description 
would  not  vitiate  the  act.  Calling  the  country 
by  a  wrong  name  would  not  destroy  the  reser- 
vation. The  whole  analogy  of  law  is  against 
it.  A  devise  would  not  fail  if  you  can  find  a 
person  answering  the  description,  although  the 
name  be  wrong.  If  the  Cherokees  had  no  land 
there,  we  must  find  out  the  true  persons  intend- 
ed to  be  protected.  An  interpretation  must  be 
adopted  which  will  further  and  fulfil  the  spirit 
of  the  act.  If  it  can  be  shown  that  these  kinds 
were  not  intended  to  be  protected,  the  cause 
will  be  surrendered.  They  were  never  intend- 
ed to  be  put  into  the  market.  It  would  not  be 
fair  to  do  so  to  the  purchaser,  to  say  nothing  of 
the  Indian. 

Suppose  I  am  wrong  in  all  this,  and  the  ex- 
ception is  not  in  favor  of  the  country  but  per- 
sonal, can  it  not  be  shown  to  have  belonged  to 
the  Cherokees?  Our  argument  was  not  to  prove 
actual  alibi,  but  where  Virginia  supposed  the 
Cherokees  to  live.  Virginia  had  made  four  or 
five  land  offices,  and  it  is  proved  what  they  did 
not  mean  to  protect,  and  there  would  have  been 
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no  necessity  for  protecting  the  Cherokees,  un- 
less they  had  supposed  them  to  live  on  thewest 
side  of  the  Tennessee  River.  Between  the  Green 
and  Tennessee  the 'country  was  thrown  [*1 04 
open.  What,  then,  did  they  mean  to  protect? 
What  was  not  included  within  the  military 
reservation  was  not  north  or  east  of  the  Ten- 
nessee. It  must  have  been  west  and  south  of 
it.  The  argument  goes  to  show  the  intention 
of  the  Legislature. 

But  to  the  point  whether  this  was  not  actu- 
ally Cherokee  country.  In  examining  this  fact, 
what  sort  of  evidence  will  be  required?  la  it 
the  evidence  of  a  law,  or  treaty  with  the  United 
States?  Must  we  show  only  prima  fade  evi- 
dence? or  produce  a  treaty  with  the  United 
States?  The  question  is  one  of  meum  and  Umm. 
Is  the  Treaty  of  Hopewell  conclusive?  The  es- 
tablishment of  the  boundary  will  decide  whether 
Porterfield  or  Clark  is  the  owner  of  this  prop- 
erty, and  this  is  a  judicial  question.  The  ques- 
tion of  boundary  may  be  a  political  question 
generally,  and  the  courts  cannot  decide  between 
sovereign  powers,  but  they  are  bound  to  decide 
a  question  of  property.  Neither  the  executive 
nor  Legislature  can  act  upon  it.  If  a  law  were 
passed  giving  the  property  to  Porterfield,  I 
would^rink  it  an  insult  to  the  court  to  offer  it 
here.  If  this  were  a  question  between  the 
Cherokees  and  the  United  States,  it  might  be 
doubtful  how  far  it  could  be  considered.  But 
if  the  treaty  had  not  settled  the  point,  and  ab- 
stained from  doing  so,  the  court  would  then 
take  it  up,  as  they  did  in  Arredondo't  case. 

The  case  in  11  "Peters,  186,  was  correctly  de- 
cided, because  where  two  sovereign  powers 
agree  as  to  their  boundaries,  it  declares  thai 
their  jurisdictions  come  up  to  the  line  and  bind 
the  citizens  of  each.  But  if  a  claim  to  property 
had  been  made  in  the  part  transferred,  would 
the  court  say  that  the  tight  to  the  soil  had  also 
passed  with  the  change  of  jurisdiction?  Incase 
of  cession,  rights  would  be  adjudged  by  the 
laws  which  prevailed  before  it  took  place,  and 
it  is  only  the  jurisdiction  and  sovereignty  which 
passes  over.  But  in  this  case,  there  is  no  ques- 
tion of  sovereignty  involved.  The  Treaty  of 
Hopewell  never  intended  to  settle  questions  of 
property.  All  it  intended  was  to  fix  the  bound- 
ary as  to  the  jurisdiction  of  the  parties.  The 
same  remarks  apply  to  the  case  in  14  Peters. 
North  Carolina,  in  1788,  marked  out  a  line, 
and  in  1784,  extended  it  towards  the  Indians, 
giving  the  surveyors  power  to  open  offices,  and 
protecting  the  Indians  as  to  the  rest,  and  it  was 
doubted  whether  the  Act  of  1784  did  not  repeal 
the  protection  of  1788. 

The  title  arose  between  1794  and  1797  when 
the  line  was  run,  and  it  was  necessary  to  in- 
quire at  what  time  the  line  was  adopted.  The 
question  of  title  depended  upon  the  fact 
whether  the  property  "was  in  the  Indian  [*105 
territory  or  not:  and  this  could  be  settled  only 
by  the  contracting  parties.  But  that  case  is  not 
analogous  to  this.  The  question  is  not  whether 
or  not  Virginia  had  a  right  to  legislate  over  it. 
or  a  political  question  at  all.  The  Chickosaws 
or  Cherokees  nave  no  interest  at  all  in  it. 

From  1729  to  1779  the  Cherokees  were  recog- 
nized as  owning  land  in  the  west,  but  the  Chicks- 
saws  were  not.  In  1763,  the  proclamation  of 
the  king  prohibited  any  person  from  acquiring 
land  west  of  the  mountains,  and   this   had 
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dm  been  changed  by  Virginia,  but  recognized 
in  1778.   (Cbapt  1,  page  350  of  Revised  Code.) 

George  Walton  and  other*  say  in  their  peti- 
tioo  that  the  proclamation  prevented  them  from 
completing  their  title.  (Journal  of  the  House  of 
Delegates  of  Virginia,  for  1778,  pages  64,  97.) 

Treaties  had  been  made  with  the  Cherokees 
it  Hard  Labor,  Lochaber,  Fort  Stanwix.  Hen- 
ilenon  had  purchased  up  to  the  ridge  which  di- 
vides the  Tennessee  from  the  Cumberland.  The 
purchase  was  assumed  by  Virginia.aod  Hender- 
son compensated.  Inquiry  was  made  of  the 
rhiefs  as  to  the  nature  of  the  purchase,  and 
commissioners  appointed  to  take  testimony. 
(For  these  proceedings  see  journal  of  May,  1777, 
psges  44.  40.  56.  65.  70.  20.  41,  48,  136;  and 
May,  1778,  pages  30,  36,  70,  and  Nov.,  1778, 
paws  79.  91.) 

As  soon  as  the  act  passed  for  Henderson,  the 
reanlutioo  was  passed  appropriating  lands  for 
the  soldiers.  In  the  act  there  is  a  reference  to 
the  Proclamation  of  1763;  in  the  Act  of  1779 
for  settling  titles,  no  claims  are  recognized  in 
opposition  to  the  proclamation ;  all  others  are. 

What  was  in  fact  the  Cherokee  country  in 
IT79? 

The  Treaty  of  Hopewell  does  not  touch  this 
point.  It  intended  to  act  for  the  future  and  not 
for  the  past.  The  lines  described  in  two  clauses 
do  not  touch  each  other,  but  leave  a  gap.  It 
"mold  have  been  impossible  to  trace  the  line 
taween  the  Cherokees  and  Cbickasaws  by  a 
surveyor,  for  it  would  depend  upon  the  fact 
where  they  lived:  and  they  might  have  hitd 
>>mt  occupancy.  No  one  ever  treated  with  the 
Chickaaaws  until  1785. 

But  b  there  nothing  to  show  that  this  was 
Cherokee  country  in  1779? 

There  is  the  evidence  of  Mr.  Force,  a  disinter- 
ested witness,  an  exparte.  He  produces  fourteen 
rasps  from  1755  to  1778.  made  by  French  and 
English  authority,  which  put  the  Cbickasaws 
with  of  latitude  85,  and  the  Cherokees  north 
of  them.  The  river  Tennessee  is  called  in  these 
old  maps  the  river  of  the  Cherokees,  and  they 
106*f  are  placed  *as  far  west  as  the  Misais- 
«ppi.  By  the  Treaty  of  Fort  Stanwix  the  Ten- 
neawe  Hirer  is  the  south  boundary  of  the  Six 
Nations,  and  the  Cherokees  are  over  it. 
_The  Cherokees  were  recognized  as  owners  by 
Virginia  in  1769,  because  she  wanted  to  pur- 
chase from  them  all  north  of  86.80,  to  extend 
the  boundary  with  North  Carolina  to  the  Mis- 
»«appi.  (Seeaddressof  the  House  of  Delegates.) 
I»ra  Hillsborough  replied  that  the  Cherokees 
would  not  consent  to  it.  So,  at  Lochaber,  in 
1T70.  they  were  recognized  as  being  within  the 
Bnrits  of  the  province  of  Virginia,  Decause  she 
treated  with  them  and  assigned  to  them  the 
■est  side  of  the  line  therein  described,  as  to 
tie  whole  extent  of  Virginia.  So  in  the  letter 
of  Lord  Dunmore  in  1772.  In  the  articles  of 
peace  between  Virginia  and  the  Cherokees  in 
1777,  a  line  is  agreed  upon,  and  no  white  man 
■  to  go  below  the  said  boundary.  Virginia 
ooH  not  have  intended  that  this  land  should 
be  taken  up  in  1779. 

What  »  PortertJeld's  title? 

[Mr.  JoAnton  here  went  into  a  minute  exam 
iaation  of  it,  and  traced  its  history.] 

Bat  it  is  said  that  we  are  barred  by  the  stat- 
ue of  limitation.  This  statute  is  intended  to 
protect  him  who  can  trace  a  title  from  the  Com- 
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monwealth,  and  is  a  special  law.  There  is  an- 
other and  general  act  of  limitations,  and  where 
this  is  the  case  the  special  law  must  be  con- 
strued strictly.  Clark's  title  cannot  be  tried,  as 
is  alleged,  by  itself,  because  a  part  of  the  grant 
has  been  sold,  as  appears  from  the  record,  and 
it  is  nowhere  shown  what  part.  The  title  pro- 
fesses to  be  from  a  land  office  treasury  warrant, 
and  upon  land  south  of  the  Tennessee;  it  is, 
therefore,  void  upon  its  face,  and  not  within  the 
fair  construction  of  the  act.  the  third  section  of 
which  says  it  shall  not  apply  to  cases  of  con- 
flicting titles.  The  preamble  of  the  law  shows 
it  was  intended  to  apply  only  to  a  particular 
class  of  cases,  and  not  those  within  the  military 
district. 

Mr.  Juntice  Catron  delivered  the  opinion  of 
the  court: 

For  the  principal  facts,  we  refer  to  the  state- 
ment of  the  reporter. 

The  first  question  in  order  presented  by  the 
bill  depends  on  the  validity  of  the  complain- 
ant's title.  But  as  that  of  the  defendants  is  the 
elder,  and  Clark's  entries  not  objected  to  on  the 
ground  that  they  are  void  for  want  of  specialty ; 
and  the  survey  and  patent  founded  on  them  be- 
ing in  conformity  to  the  locations,  we  will  at 
once  proceed  *to  the  main  question  [*107 
presented  by  the  bill ;  that  is,  whether  Clark's 
entries  were  made  in  the  Cherokee  country  or 
limits,  and  therefore  void  for  this  reason  as 
against  Porterfield's  subsequent  entries:  The 
first  being  on  treasury  warrants,  and  the  last  on 
military  warrants.  The  Act  of  1779,  by  virtue 
of  which  Clark's  entries  were  made,  excepted 
the  Cherokee  lands  from  location;  and  if  the 
laud  in  dispute  (in  October,  1780)  was  such, 
then  Clark's  entries  are  void,  if  not,  they  are 
valid;  and  this  fact  being  found  either  way, 
will  end  the  controversy.  We  are  called  on  to 
find  the  fact;  and  as  it  has  been  agitated  in  re- 
gard to  this  title,  for  nearly  sixty  years,  uncom- 
mon care  has  been  bestowed  on  the  question, 
and  a  second  argument  been  ordered. 

The  defendant's  title  came  before  this  court 
In  Clark  v.  Smith  (18  Peters,  300),  when  the 
entries  of  Clark  were  pronounced  special;  and 
the  survey  and  patent  declared  to  conform  to 
the  entries:  And  in  which  case  it  was  also  held,  < 
that  it  was  immaterial  whether  the  entry  was 
made  on  the  lands  claimed  by  the  Chickasawg 
or  not;  it  could  only  be  obnoxious  to  the  pro- 
visions of  the  statue  of  1779,  if  made  on  lands 
reserved  from  location  by  that  act;  and  the 
lands  of  the  Cbickasaws  were  not  thus  reserved. 
So  it  had  been  decided  by  the  Court  of  Appeals 
of  Virginia  in  Marshall  et  al.  v.  George  It. 
Clark  in  1791  (Hughes's  R.,  40),  and  which 
was  affirmed  in  BoOint  v.  Clark,  by  the  Court 
of  Appeals  of  Kentucky,  in  1889  (8  Dana's 
Rep.,  26). 

The  reservation  is,  "  No  entry  or  location  of 
land  shall  be  admitted  within  the  country  and 
limits  of  the  Cherokee  Indians."  The  bill 
alleges  the  entry  of  Clark  to  be  within  the  ex- 
cepted lands. 

The  first  inquiry  we  will  make  is,  how  far 
the  contest  stands  affected  by  former  decisions, 
made  by  the  Court  of  Appeals  of  Virginia,  by 
this  court,  and  by  the  Court  of  Appeals  of 
Kentucky. 

As  to  patents  made  by  Kentucky,  on  war- 
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rants  issued  by  that  State  after  the  Chickasaw 
title  was  extinguished,  for  lands  west  of  Ten- 
nessee River,  in  the  case  of  Clark  v.  Smith  as 
an  adjudication  is  direct  to  the  point  that 
Clark's  patent  is  superior  to  such  titles.  This 
may  be  true,  and  yet  Clark's  entry  be  void ;  as 
Kentucky,  it  1794,  "  not  only  authorized,  but 
made  it  the  imperative  duty  of  the  register  to 
issue  a  patent  on  the  certificate  of  survey;  as 
he  seems  to  have  done  in  obedience  to  the  act. 
We  cannot  admit  that  a  patent  thus  issued  pur- 
suant to  the  authority,  and  mandate  of  the  law, 
can  be  deemed  void,  merely  because  the  entry 
108*]  of  the  patentee  was  invalid."  We  *use 
the  language  of  the  Court  of  Appeals  of  Ken- 
tucky, in  the  case  of  BoUiru  v.  Clark  (8  Dana, 
28). 

If  Clark's  entry  was  made,  however,  on  lands 
reserved  from  location  by  the  Act  of  1779, 
then  it  is  void,  because  the  act  did  not  open  the 
land  office  for  such  purpose,  nor  extend  to  the 
excepted  lands:  and  whether  the  exception 
reserving  the  Cherokee  country,  included  the 
lands  west  of  Tennesee  River,  was  in  1779,  and 
is  now,  a  matter  of  fact,  as  already  stated,  for 
the  court  to  ascertain.  This  fact  is  not  con- 
cluded by  the  case  of  Clark  v.  Smit/t,  although 
materially  influenced  by  it.  That  adjudication,  ! 
so  far  as  this  question  was  involved  in  it,  is 
founded  mainly  on  the  case  of  Thoma*  Mar- 
shall, George  Mater  el  al.,  Superintendents  of  the 
Virginia  State  Line,  v.  George  Soger»  Clark, 
(Hughes's  Rep.,  89),  in  a  suit  by  caveat,  to  re- 
strain Clark  from  obtaining  a  patent  on  the 
survey  founded  on  his  entries;  two  entries 
having  been  included  in  it.  The  cause  was 
tried  before  the  Court  of  Appeals  of  Virginia 
in  1791,  on  the  caveat,  filed  in  1786.  The  first 
fact  agreed  by  the  parties,  and  submitted  to 
the  court,  was  whethei  the  locations  of  Clark 
could  be  made  west  of  the  Tennesee  River  on 
treasury  warrants;  or,  in  other  words,  whether 
that  country  was  reserved  from  location,  as 
being  the  country  and  limits  of  the  Cherokee 
Indians.  The  court  held  "  the  solution  of  the 
Question  to  depend  on  a  matter  of  fact  to  be 
decided  on  evidence;  and  none  such  appearing, 
or  being  supplied  by  any  law,  charter,  or 
treaty,  produced  or  suggested,  which  ascer- 
tained what  the  country  or  limits  of  the  Chero- 
kees  was  in  1779,  no  solution  of  the  question 
could  be  given,  except  that  it  was  the  opinion 
of  the  court,  that  the  party  whose  interest  it 
was  to  extend  the  exception  to  the  land  in  dis- 
pute, must  prove  the  land  to  be  within  the 
description  of  that  exception."  All  the  other 
questions  were  also  decided  against  the  cavea- 
tors, and  the  caveat  ordered  to  be  dismissed. 
The  judgment  in  effect  ordered  that  a  patent 
should  issue  to  Clark  on  his  survey;  and,  in 
fact,  adjudged  the  better  right  to  be  in  him.  A 
suit  by  caveat  was  the  ordinary  mode  of  trying 
titles  in  Virginia,  before  a  patent  issued,  and 
was  equally  conclusive  on  the  parties,  as  if  it 
bad  been  by  bill  in  equity;  this  is  the  settled 
doctrine  of  Kentucky,  and  also  Tennessee;  and 
must  be  so  from  the  nature  of  the  suit.  The 
power  and  jurisdiction  of  the  courts  to  try 
titles  in  this  manner,  are  conferred  by  statute, 
which  are  very  similar  in  the  States  named ; 
the  practice  as  to  the  mode  of  proceeding,  and 
the  effect  of  the  judgment  being  the  same  in 
each.  For  evidence  of  this,  we  refer  to  the 
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many  "cases  reported  by  Hughes;  and  r*  109 
the  cases  of  Peck  v.  Kddington  (2  Overt.  [Tain.] 
Rep.,  881);  Buggy.  Norris  (4  Yerg.  R.,828); 
and  Peeler  and  Campbell  v.  ATor7i»(4  Yerg.,887). 
"  The  powers  of  the  courts  (it  is  said  in  Bugg 
v.  Norrti),  will  be  found  co-extensive  with  any 
conflicting  rights  two  claimants  may  have, 
where  the  defendant  is  attempting  to*  perfect 
his  entry  into  a  grant  by  survey."  Each  party 
had  the  privilege  in  the  case  of  The  Superin 
tendents  v.  Clark  to  submit  such  facts  as  were 
material  to  sustain  his  right;  if  not  agreed,  an 
issue  could  be  asked,  and  a  jurv  impaneled, 
to  find  on  the  contested  facts.  They  were  all 
agreed.  On  these  the  court  pronounced  on  the 
law  of  the  case,  and  determined  who  had  the 
better  claim  to  the  land,  and  awarded  to  him 
the  patent. 

The  plaintiff  or  defendant  may  introduce 
more  or  less  evidence  to  sustain  his  claim  ;'but 
if  he  fail,  he  cannot  be  heard  to  say,  in  a  sec- 
ond suit,  his  principal  evidence  of  title  was  not 
introduced  in  the  first,  and  therefore  be  will 
try  the  same  issue  again  in  another  form  of 
proceeding  on  different  and  better  evidence. 
(4  Yerg.,  387,838;  Outram  v.  Morewood,  3  East's 
R.,  357.) 

The  patent  being  awarded  to  Clark,  it  was 
adjudged  that  he  should  take  tbe  land  in  fee; 
and  the  whole  legal  estate  and  seisin  of  tbe 
Commonwealth  in  the  lands.  Had  tbe  judg- 
ment been,  that  no  patent  issue  to  George 
Rogers  Clark,  then  he  would  have  been 
estopped  to  controvert  tbe  superior  right  of  tbe 
superintendents.  If  he  would  have  been 
estopped,  so  were  the  superintendents,  on  tbe 
judgment  being  the  other  way.  (4  Yerg.,  883.) 
Estoppels  are  mutual.  (4  Com.  D.  Estoppel, 
B.)  They  run  with  the  land,  into  whose  hands 
soever  the  land  comes;  by  which  tbe  parties 
and  all  claiming  under  them,  as  well  as  tbe 
courts  are  bound;  were  it  otherwise,  litigation 
would  be  endless.  Such  is  the  established!  rule. 
(Trevinan  v.  Lawrence,  1  Salk.,  276,  reported 
also  by  Lord  Raymond.) 

The  superintendents  were  therefore  estopped 
by  tbe  judgment  of  the  Court  of  Appeals  of 
Virginia  from  averring  that  Clark's  entry  lay 
within  the  Cherokee  country:  and  how  was 
Porterfleld  affected  by  that  judgment? 

By  the  Act  of  Nov.  1787,  opening  the  mili- 
tary lands  to  location,  those  west  of  Tennesee 
River  inclusive,  the  officers  were  authorized  to 
appoint  so  many  of  there  number  superintend- 
ents as  they  might  deem  proper  to  locate 
(after  selections  by  survey  had  been  made)  all 
the  claims  of  the  officers  and  soldiers.  For  this 
purpose  they  were  given  authority  to  select  the 
lands  and  distribute  them  among  *the  [*1 10 
claimants  according  to  their  respective  rank*. 
The  Act  of  Dec.,  1782,  makes  more  distinct, 
and  further  provision,  and  gives  increased 
power  to  the  superintendents.  The  entire 
country  reserved  to  the  uses  of  the  military 
claimants  was  surrendered  to  the  possession  of 
the  wperintendents,  as  trustees,  from  which 
they  might  select  any  lands,  to  comply  with 
the  purposes  of  the  trust;  as  such  trustees  in 
possession,  they  had  the  right  to  file  the  cateai 
against  Clark,  after  they  had  selected  the  land, 
or  any  part  of  it  (located  by  him),  for  the  us* 
of  the  officers  and  soldiers.  When  selected  and 
surveyed,  then  the  surveys  were  to  be  drawn 
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for  and  allotted  as  chance  might  determine; 
after  which,  the  party  thus  entitled  was  au- 
thorized to  enter  of  record  by  an  ordinary  loca- 
tion, toe  number  he  drew  in  the  lottery.  Por- 
terfieM  drew  the  lands  set  forth  in  the  bill;  to 
protect  bis  entries  the  caveat  was  filed,  as  well 
v  to  protect  others  set  forth  in  the  record  ad- 
joining Portcrfleld's;  and  also  to  maintain  the 
general  right  of  all  the  claimants  entitled  ex- 
clusively to  locate  in  the  reserved  lands. 

As  dark  would  have  been  estopped  to  deny 
the  right  of  the  superintendents  (had  they  been 
successful)  to  appropriate  the  land  in  dispute, 
it  is  difficult  to  say,  that  Porterfield,  for  whose 
benefit  especially  the  caveat  suit  was  prosecuted 
by  those  acting  for  his  use,  is  not  also  estopped, 
on  the  principle  of  mutuality.  It  is  hardly 
[xwible  to  separate  the  right  of  those  acting 
a  trustees,  from  that  of  the  cestui  que  truM; 
still,  as  the  proceedings  and  judgment  in  the 
wit  by  caveat  are  not  set  up  as  a  defense  in  any 
manner,  we  can  only  look  to  them  as  furnish- 
ing cogent  reasons  that  it  could  not  be  proved, 
daring  the  time  the  caveat  was  pending,  that  the 
lands  west  of  the  Tennessee  River  were  part  of 
the  Cherokee  country  in  1779. 

In  the  case  of  (Mark  v.  Smith,  no  evidence 
»«  produced  to  the  court,  other  than  that  fur- 
msbed  by  the  treaties  with  the  Cherokees  and 
Ohiekasaws;  together  with  the  history  of  the 
muntry;  and  which  where  existing  and  open 
to  the  Court  of  Appeals  of  Virginia  in  1791 ; 
except  the  treaties  made  since  that  time;  and 
these  we  thought  had  no  material  influence  on 
the  question;  and  therefore  on  the  evidence 
then  before  us,  it  was  declared  that  Clark's 
title  was  not  open  to  controversy  on  the  ground 
then,  as  now)  assumed,  that  the  land  when 
located  lay  within  the  country  of  the  Cherokee 
Indians. 

Does  the  record  before  us  and  the  other 
matters  adduced  furnish  additional  evidence  to 
change  the  result  of  that  conclusion?  As  it 
doss  not  appear  in  the  cases  referred  to,  what 
111*]  the  existing  treaties,  'contracts,  and 
intercourse  with  the  Cherokees  had  been  in 
1791,  a  reference  will  be  made  to  them,  so  far 
»»  ibey  may  affect  this  controversy.  During 
the  British  colonial  government  of  Virginia, 
by  different  treaties  previous  to  1777,  the 
e**ern  limits  of  the  Cherokees  commenced  six 
miles  above  the  Long  Island  in  Holston  River 
(now  in  the  County  of  Sullivan,  Tennessee), 
from  thence  to  Cumberland  Gap;  then  to  the 
head  of  the  Kentucky  River,  and  down  the 
tame  to  the  Ohio.  This  line  ran  down  the 
Cumberland  Mountain  from  Holston  River  to 
the  Gap.  ami  included  in  part  the  great  road 
from  Virginia  to  Kentucky  passing  through 
Cumberland  Gap.  The  citizens  of  Virginia 
settled  on  the  road,  and  west  of  the  line;  irri- 
tition  on  part  of  the  Cherokees  was  the  con- 
sequence. In  July,  1777,  the  Long  Island 
Treaty  was  made  at  Fort  Henry,  standing  at 
the  island.  By  that  treaty  the  Indian  line  was 
tmoved  further  west;  commencing  six  miles 
shore  the  island,  and  running  with  the  river 
to  the  mouth  of  Cloud's  Creek;  being  the 
•wood  creek  below  Rogersville,  in  Hawking 
County,  Tennessee,  and  a  lew  miles  below  that 
Pjsce;  thence  to  a  high  point  of  Cumberland 
mountain  a  few  miles  below  the  Gap;  here  the 
fine  stops,  and  it  was  the  only  one  between 
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Virginia  and  the  Cherokees  existing  in  1799 
(when  the  land  law  was  passed),  except  the 
boundaries  established  by  the  grant  to  Richard 
Henderson  &  Company,  dated  in  March,  1776; 
the  extent  and  effect  of  which  will  be  presently 
seen.  As  the  Treaty  of  1777  has  a  most  im- 
portant bearing  on  the  facts  thereafter  stated, 
its  material  parts  are  given. 

"Article  8d.  That  no  white  man  shall  be 
suffered  to  reside  in  or  pass  through  the  Over- 
hill  farms  without  a  proper  certificate,  signed 
by  three  magistrates,  in  the  County  of  Wash- 
ington, in  Virginia,  or  in  the  County  of  Wa- 
taugo  in  North  Carolina,  to  be  produced  to,  and 
approved  by  the  agents  at  Chota.  Any  person 
failing  or  neglecting  to  comply  herewith,  is  to 
be  apprehended  by  the  Cherokees,  and  deliv- 
ered to  the  said  agent,  who  they  are  to  assist 
in  conducting  to  the  commanding  officer  at 
Fort  Henry ;  and  the  said  Cherokees  may  apply 
to  their  own  use  all  the  effects  such  persons 
may  be  in  possession  of  at  the  time  they  are 
taken  in  the  nation.  And  should  any  runaway 
negroes  get  into  the  Overhill  farms,  the  Chero- 
kees are  to  secure  them  until  the  agent  can 
give  notice  to  the  owner,  who,  on  receiving 
them,  are  to  pay  such  a  reward  as  the  agent 
may  judge  reasonable. 

"  Article  4th.  That  all  white  men  residing 
in  or  passing  through  the  Overhill  country, 
properly  authorized  or  certified  as  aforesaid, 
•are  to  be  protected  in  their  persons  and  [*1 12 
property,  and  to  be  at  liberty  to  remove  in 
safety  when  they  desire  it.  If  any  white  man 
shall  murder  an  Indian,  he  shall  be  delivered 
up  to  a  magistrate  in  Washington  County,  to 
be  tried  and  put  to  death  according  to  the  laws 
of  the  State.  And  if  Say  Indian  shall  murder 
a  while  man,  the  said  Indian  shall  be  put  to 
death  by  the  Cherokees,  in  the  presence  of  the 
agent  at  Chota,  or  two  magistrates  in  the 
County  of  Washington. 

"Article  5th.  That  as  many  white  people 
have  settled  on  lands  below  the  boundary  be- 
tween Virginia  and  the  Cherokees,  commonly 
called  Donelson's  Line,  which  lands  they 
have  respectively  claimed  in  the  course  of  this 
treaty,  and  which  makes  it  necessary  to  fix  and 
extend  a  new  boundary,  and  to  make  a  just 
and  equitable  purchase  of  the  lands  contained 
therein,  it  is  therefore  agreed  by  and  between 
the  said  commissioners  in  behalf  of  the  Com- 
monwealth of  Virginia,  of  the  one  part,  and 
the  subscribing  chiefs  in  behalf  of  the  said 
Cherokees,  on  the  other  part,  in  free  and  open 
treaty,  without  restraint,  fear,  reserve  or  com- 
pulsion of  either  party,  that  a  boundary  line 
between  the  people  of  Virginia  and  the  Chero- 
kees be  established,  and  the  lands  within  the 
same  be  sold  and  made  over  to  the  said  Com- 
monwealth; which  line  is  to  begin  at  the 
lower  corner  of  Donelson's  Line,  on  the 
north  side  of  the  river  Holston,  and  to 
run  thence  down  that  river,  according  to  the 
meanders  thereof,  and  binding  thereon,  includ- 
ing the  Great  Island  to  the  mouth  of  Cloud's 
Creek,  being  the  second  creek  below  the  War- 
rior's Ford  at  the  mouth  of  Carter's  Valley; 
thence  running  a  straight  line  to  a  high  point 
on  Cumberland  Mountain,  between  three  and 
five  miles  below  or  westward  of  the  great 
gap  which  leads  to  the  settlement  of  the  Ken- 
tucky. 
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"  This  last  mentioned  line  is  to  be  consid- 
ered as  the  boundary  between  Virginia  and  the 
Cherokees.  And  all  the  lands  between  the 
said  line  and  that  run  by  Colonel  Donelson, 
and  between  the  said  river  and  Cumberland 
Mountain,  as  low  as  the  new  boundary,  is  to 
be  the  present  purchase. 

"For  which  tract  of  land,  or  so  much 
thereof  as  may  be  within  the  limits  of  Virginia 
when  the  boundary  between  the  States  of  Vir- 
ginia and  North  Carolina  is  extended,  the  said 
commissioners  agree,  in  behalf  of  the  Com- 
monwealth, to  give  to  the  said  Cherokees  two 
hundred  cows  and  one  hundred  sheep,  to  be 
delivered  at  the  Great  Island  when  the  said  line 
shall  be  run  from  the  river  to  Cumberland 
Mountain,  to  which  the  said  Cherokees  prom- 
113*]  ised  to  send  deputies  *and  twenty 
young  men,  on  due  notice  of  the  time  being 
given  them. 

"  And  for  and  in  consideration  of  the  said 
stocks  of  cattle  and  sheep,  the  said  chiefs  do, 
for  themselves  and  their  nation,  sell,  make 
over,  and  convey  to  the  said  Commonwealth, 
all  the  lands  contained  within  the  above  de- 
scribed boundary,  and  do  hereby  forever  quit 
and  relinquish  all  right,  title,  claim  or  interest  in 
and  to  the  said  lands  or  any  part  thereof;  and 
they  agree,  that  the  same  may  be  held,  enjoyed 
and  occupied  by  the  purchasers,  and,  that  they 
have  a  just  right,  and  are  fully  able  to  sell  and 
convey  the  said  lands  in  as  full,  clear,  and 
ample  a  manner  as  any  lands  can  possibly  be, 
or  ever  have  been  sold,  made  over  or  conveyed 
by  any  Indians  whatever. 

' '  Article  6th.  And  to  prevent  as  far  as  pos- 
sible any  cause  or  pretense,  on  either  side,  to 
break  and  infringe  oirthe  peace  so  happily 
established  between  Virginia  and  the  Cherokees, 
it  is  agreed  by  the  commissioners  aforesaid  and 
Indian  Chiefs,  that  no  white  man  on  any  pre- 
tense whatsoever  shall  build,  plant,  improve, 
settle,  hunt,  or  drive  any  stock  below  the  said 
boundary,  on  pain  of  being  drove  off  by  the 
Indians,  and  his  property  of  every  kind  being 
taken  from  him.  But  all  persons  who  are,  or 
may  hereafter  settle  above  the  said  line,  are 
quietly  and  peaceably  to  reside  thereon  without 
being  molested,  disturbed  or  hindered,  by  any 
Cherokee  Indian  or  Indians;  and  should  the 
stocks  of  those  who  settle  near  the  above  line, 
range  over  the  same  into  the  Indian  land,  they 
are  not  to  be  claimed  by  any  Indians,  nor  the 
owner,  or  any  persons  for  him,  be  prevented 
from  hunting  them,  provided  such  person  do 
not  carry  a  gun;  otherwise  the  gun  and  slock 
are  both  forfeited  to  the  Indians,  or  any  other 
person  who  on  due  proof  can  make  it  appear. 
Nor  is  any  Indian  to  hunt  or  to  carry  a  gun 
within  the  said  purchase,  without  license  first 
obtained  from  two  justices;  nor  to  travel  from 
any  of  the  towns  over  the  hills,  to  any  part 
within  the  said  boundary  without  a  pass  from 
the  agent.  This  article  shall  be  in  full  force 
until  a  proper  law  is  made  to  prevent  encroach- 
ment on  the  Indian  lands,  and  no  longer." 

This  treaty  fully  explains  why  the  Cherokee 
country  was  excepted  from  the  land-law  of 
1779,  and  locations  on  it  prohibited ;  no  reasons 
could  add  force  to  its  stipulations. 

In  November,  1785,  the  next  treaty  was 
made  at  Hopewell  with  the  Cherokees  by  the 
United    States,    and    a    new    boundary    was 
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'established,  beginning  at  the  mouth  of  [*1 14 
Duck  River  on  the  Tennessee;  thence  north- 
east, to  the  Ridge  dividing  th«  waters  running 
into  Cumberland  River,  and  the  Tennessee: 
thence  eastwardly  along  said  ridge  to  a  point 
from  which  a  northeast  line  would  strike  Cum- 
berland River  forty  miles  above  Nashville. 
The  first  corner  from  the  beginning  on  toe 
ridge  is  about  one  hundred  miles  from  Uie 
mouth  of  Tennessee  River. 

In  January,  1786,  the  same  commissioners 
who  treated  with  the  Cherokees  also  made  a 
treaty  at  Hopewell  with  the  Cbickasaws:  be- 
ginning at  the  Cherokee  corner  on  the  ridge, 
dividing  the  waters  of  the  Cumberland  and 
Tennessee  rivers,  and  running  westerly  with 
said  ridge  to  the  Ohio  River,  and  then  down 
the  same. 

All  lands  west  of  this  line  were  guarantied 
to  the  Chichasaws.  The  treaty  was  not  one  of 
cession  on  part  of  these  Indians;  but  the  es- 
tablishment of  existing  boundaries:  the  one 
from  the  Cherokee  corner,  to  the  Ohio,  being 
the  only  line,  dividing  territory  claimed  by  the 
United  States,  to  which  the  Indian  title  bad 
been  extinguished  contained  in  the  treaty,  our 
inquiries  need  extend  no  further  for  the  pur- 
poses of  the  present  controversy.  That  it  was 
deemed  the  ancient  boundary  of  the  Cbicka- 
saws, by  themselves,  will  appear  hereafter:  as 
it  will  also  appear  that  the  Cherokees  in  no  in- 
stance, so  far  as  our  researches  have  extended, 
asserted  to  the  contrary;  but  that  they  admit- 
ted the  fact,  on  different  occasions  in  a  manner 
free  from  exception;  and  which  admissions 
were  well  calculated  to  remove  any  doubt  on 
this  point. 

That  the  lands  west  of  the  line  on  the  ridge  be- 
longed to  the  Chickasaws,  and  not  to  the  Chero- 
kees in  1779,  is  rendered  almost  certain  by  the 
deed  the  Cherokees  made  to  Richard  Hender- 
son, Thomas  Hart,  Nathaniel  Hart,  John  Will- 
iams, John  Luttrell,  Wm.  Johnston,  James 
Hogg,  David  Hart,  and  Leonard  Hendly  Bul- 
lock, on  the  17th  day  of  March,  1775.  The 
first  part  of  the  deed  recites  "That  the  Chero- 
kee nation,  or  tribe  of  Indians,  being  the  abor- 
igines and  sole  owners  by  occupancy  from  the 
beginning  of  time  of  the  lands,  on  the  waters 
of  the  Ohio  River,  from  the  mouth  of  the  Ten- 
nessee River,  up  the  said  Ohio,  to  the  mouth  of 
the  Great  Canaway,  or  New  River,  and  so 
across  by  a  southward  line  to  the  Virginia  line, 
by  a  direction  that  shall  strike  or  hit  Holston 
River  six  English  miles  above,  or  eastward  of 
the  Long  Island  therein ;  and  other  territories 
and  lands  thereunto  adjoining;"  do  grant,  by 
Ocone8toto,  chief  warrior,  and  first  representa- 
tive of  the  Cherokee  nation  (acting  *with  [*  1 1 5 
other  warriors  named),  on  part  of  said  nation  to 
Richard  Henderson  and  the  others,  part  of  said 
lands  for  the  sum  and  consideration  of  ten 
thousand  pounds  lawful  money  of  Great  Brit- 
ain, to  said  Cherokee  nation  in  hand  paid;  the 
receipt  of  which  is  acknowledged  for  and  on 
behalf  of  the  nation,  by  the  warriors  making 
the  treaty;  the  lands  granted  lying  on  the  Ohio 
River;  beginning  on  the  said  river  Ohio,  at  the 
mouth  of  the  Kentucky,  L'henoca,  or  what  by 
the  English  is  called  Louisa  River;  from  thence 
running  up  the  said  river  and  the  most  north- 
wardly branch  of  the  same  to  the  head  spring 
thereof;  thence  a  southeast  course  to  the  top 
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ridge  of  Powel's  mountain ;  thence  westwardly 
along  tbe  ridge  of  said  mountain  unto  a  point 
from  which  a  northwest  course  will  hit,  or 
•dike,  the  bead  spring  of  the  most  southwardly 
hnnch  of  the  Cumberland  River;  thence  down 
ike  aid  river,  including  all  its  waters,  to  the 
Ohio  River;  thence  up  the  said  river  as  it 
counters  to  the  beginning. 

Virions  covenants  are  contained  in  the  deed, 
ud  among  others,  that  the  grantees,  their 
heirs  sod  assigns,  shall  and  may  from  time  to 
time,  and  at  all  times  thereafter  peaceably  and 
qaietlj,  have,  hold,  occupy,  possess,  and  enjoy 
the  premises  granted  without  the  trouble,  let, 
kiaderance,  molestation,  or  interruption  of  the 
Cherokee  nation  or  anyone  claiming  under  the 
Cherokees.  And  Joseph  Martin  and  John 
Finer  were  appointed  by  the  grantors,  to  put 
ibfgrantees  in  possession. 

They  did  take  the  possession,  and  founded 
"The  colony  of  Transylvania,"  on  their  grant; 
tad  on  the  23d  day  of  May,  1775,  the  first  Legis- 
Utive  Assembly  of  said  colony  was  held  therein, 
ud  regulations  adopted  for  the  future  govern- 
ment of  the  same.  Col.  Richard  Henderson, 
acting  for  himself  and  the  other  proprietors, 
loomanicated  with  the  Assembly,  by  an  ad- 
die*  delivered  to  it;  the  proprietors  exhibited 
tleir  deed  to  the  soil  of  Transylvania  from  the 
ibormnes:  Col.  Henderson,  in  person,  and 
John  Fairer,  as  attorney  in  fact  for  the  Chero- 
kee*, attended  the  convention,  when  Farrer,  in 
the  same  of  the  head  warriors,  chiefs,  and  Cher- 
okee Indians,  in  presence  of  the  convention, 
made  livery  and  cession,  of  all  the  lands  in  the 
deed  of  feoffment  above  recited ;  which  deed 
n»  there  again  produced.  A  copy  of  it,  and 
of  the  proceedings,  appear  in  Butler's  History 
of  Kentucky,  566.  The  same  deed  is  set  forth 
a  Haywood's  History  of  Tennessee. 

This  deed  and  the  proceedings  under  it  make 
up  the  most  prominent  historical  transaction 
in  ike  early  history  of  Kentucky;  and  it  has 
116*]  *been  relied  on  by_  both  sides  without 
objection.  And  as  a  historical  fact,  it  was  quite 
x  prominent  in  Virginia  in  1791,  when  the 
««<»f  suit  was  decided;  and  also  in  1779  when 
the  first  land  law  under  consideration  was 
psMed.  By  the  Act  of  October.  1778  (ch.  8). 
ud  the  resolution  of  the  convention  that 
formed  the  first  constitution  of  Virginia  in  1776 
"3  Bev.  Code,  350,  353),  and  the  reservation  for 
Henderson  &  Co.  of  200,000  acres  at  the  mouth 
of  Green  River,  this  manifestly  appears.  The 
hod  reserved  to  Henderson  &  Co.  is  declared 
in  fall  compensation  to  them  and  their  heirs  for 
the  consideration  paid  to  the  Cherokees,  and 
for  the  expense  and  trouble  in  acquiring  the 
country  and  aiding  in  its  settlement. 

The  Act  of  October,  1778  (ch.  8).  recites, 
"Whereas  it  appears  to  the  General  Assembly 
that  Richard  Henderson  &  Company  have  been 
=1  very  great  expenses,  in  making  a  purchase  of 
the  Cherokee  Indians ;  and  although  the  same  has 
been  declared  void,  yet  as  this  Commonwealth 
■  Bkely  to  receive  great  advantage  therefrom, 
f>T  increasing  its  inhabitants,  and  establishing 
barriers  against  the  Indians,  it  is  therefore  Just 
ud  reasonable  the  said  Richard  Henderson  & 
Company  be  made  a  compensation  for  their 
trouble  and  expense ;"  and  by  the  second  sec- 
tioa  the  land  at  the  mouth  of  Green  River  is 
paated  as  the  compensation  proposed. 
Howard* 


The  Act  of  May,  1779  (ch.  6),  declares  that 
the  Commonwealth  has  the  exclusive  right  of 
pre-emption  from  the  Indians  of  all  lands  within 
the  limits  of  its  territory,  as  described  in  the 
Constitution  of  government  in  the  year  1776; 
that  no  person  had  a  right  to  purchase  any 
lands  from  any  Indian  nation  within  the  Com- 
monwealth, except  persons  duly  authorized  on 
public  account  for  the  use  and  benefit  of  the 
Commonwealth. 

That  every  purchase  of  lands  made  by  or  on 
behalf  of  the  crown  of  Great  Britain  from  any 
Indian  nation  in  the  before-mentioned  limits, 
doth  and  ought  to  enure  forever  to  and  for  the 
use  and  benefit  of  this  Commonwealth,  and 
that  all  sales  and  deeds  which  have  been  made 
byanylndianorlndians.orby  any  Indian  nation 
for  lands  within  said  limits,  for  the  separate 
use  of  any  person  or  persons  whatsoever,  shall 
be,  and  the  same  are  hereby  declared  utterly 
void  and  of  no  effect. 

The  construction  of  the  Acts  of  1778  and  1779, 
has  been  that  the  deed  to  Henderson  &  Com- 

Eany  was  void,  as  against  the  Commonwealth; 
ut  valid  as  against  the  Cherokees,  and  there- 
fore the  title  to  the  lands  conveyed  passed  to  the 
Commonwealth.  This  assumption  has  been 
"maintained  from  the  time  the  conven-  [*1 17 
tion  sat  in  May,  1776;  as  the  resolutions  of  the 
convention  show.  And  it  received  the  sanction 
of  the  United  States  at  the  Treaty  of  Hopewell 
with  the  Cherokees  in  1785.  The  Indians  dis- 
avowed it,  when  the  treaty  commenced.  On  the 
22d  of  November,  before  the  Chickasaws  had 
arrived  at  the  treaty  ground,  the  commissioners 
called  on  the  Cherokees  for  their  boundary; 
the  Indians  postponed  it.  On  the  24th,  they 
were  again  called  on,  and  then  said,  give  them 
a  pencil  and  paper,  and  leave  them  to  them- 
selves, and  they  would  draw  a  map  of  their 
country.  November  26,  the  map,  and  a  de- 
scription of  the  boundary  claimed,  was  pre- 
sented to  the  commissioners  by  Tassel,  who 
spoke  on  behalf  of  the  Indians.  It  began  on  the 
Ohio  above  the  mouth  of  the  Kentucky  River; 
ran  to  the  Cumberland  River  where  the  Ken- 
tucky road  crossed  it;  thence  to  the  Chimney- 
top  Mountain  in  North  Carolina,  and  south- 
ward. 

Tassel  said,  on  presenting  the  map:  "I  know 
Richard  Henderson  says  he  purchased  the  lands 
of  Kentucky  and  as  far  south  as  the  Cumber- 
land, but  he  is  a  rogue  and  a  liar,  and  if  he 
was  here  I  would  tell  him  so.  He  requested 
us  to  let  him  have  a  little  land  on  Kentucky 
River  for  his  cattle  and  horses  to  feed  on,  and 
we  consented,  but  told  him  at  the  same  time  be 
would  be  much  exposed  to  the  depredations  of 
the  northern  Indians,  which  he  appeared  not 
to  regard,  provided  we  gave  bim  our  consent. 
If  Attacullaeulla  signed  his  deed,  we  are  not 
informed  of  it;  but  we  know  Oconestoto  did 
not,  and  yet  his  name  is  to  it;  Henderson  put 
it  there,  and  he  is  a  rogue. " 

To  which  the  commissioners  replied:  "  You 
know  Colonel  Henderson,  Attacullaeulla,  and 
Oconestoto  are  all  dead;  what  you  say  may  be 
true ;  but  here  is  one  of  Henderson 's  deeds,  which 
points  out  the  line,  as  you  have  done,  nearly 
till  it  strikes  Cumberland;  thence  it  runs  down 
the  waters  of  the  same  to  the  Ohio,  thence  up 
said  river  as  it  meanders  to  the  beginning. 
Your  memory  may  fail  you;  this  is  on  record, 
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and  will  remain  forever.  The  parties  being 
dead,  and  so  much  time  elapsed  since  the  date 
of  the  deed,  and  the  country  being  settled,  on 
the  faith  of  the  deed,  puts  it  out  of  our  power 
to  do  anything  respecting  it :  you  must  therefore 
be  content  with  it,  as  if  you  had  actually  sold 
it,  and  proceed  to  point  out  your  claim  exclu- 
sive of  this  land." 

Tassel  answered:  "I  know  they  arc  dead, 
and  I  am  sorry  for  it,  and  suppose  it  is  now  too 
late  to  recover  it.  If  Henderson  were  living  1 
1 1 8*]  *should  have  the  pleasure  of  telling  him 
he  was  a  liar:  but  you  told  us  to  give  you  our 
bounds,  and  therefore  we  marked  the  line;  but 
we  will  liegin  at  Cumberland,  and  say  nothing 
more  about  Kentucky,  although  it"  is  justly 
ours." 

On  the  2d  of  December,  1785,  the  commis- 
sioners reported  to  the  Secretary  at  War.amongst 
other  things,  "  That  in  establishing  the  bound- 
ary (with  the  Cherokecs),  which  is  the  chief 
cause  of  complaint  with  the  Indians,  we  were 
desirous  of  accommodating  the  southern  States 
and  their  western  citizens,  in  anything  consist- 
ent with  the  duty  we  owed  to  the  United  States. 

"  We  established  the  line  from  forty  miles 
above  Nashville  on  the  Cumberland,  agreeable 
to  the  deed  of  sale  to  Richard  Henderson  &  Co. 
as  far  as  the  Kentucky  Ford:  thence  to  the 
mountain  six  miles  south  of  Nollchuckey, 
agreeable  to  the  Treaty  in  1777.  &c,  with  Vir- 
ginia and  North  Carolina."  The  latter  treaty  is 
that  of  Long  Island,  above  set  out. 

The  *ale  to  Henderson  &  Company,  therefore, 
stands  on  the  same  grounds  as  if  it  bad  been 
made  by  the  authority  of  the  crown  of  Great 
Britian,  so  far  as  boundary  and  Indian  rights 
stand  affected. 

Its  southern  line  from  the  top  of  Powell's 
Mountain  ran  westwardly  on  the  top  of  the 
mountain,  to  a  point  from  which  a  northwest 
course  would  strike  the  head  spring  of  the  most 
southwardly  branch  of  Cumberland  River, 
thence  down  said  river,  including  all  its  waters, 
to  the  Ohio  River;  thence  up  that  river.  The 
most  southwardly  branch  of  the  Cumberland, 
is  the  south  fork  running  into  the  Cumberland 
about  170  miles  above  Nashville.  At  Hopewell, 
the  Cumberland  River  was  treated  as  the  south- 
ern boundary  referred  to,  by  the  deed  to  Hen- 
derson &  Company :  this,  however,  may  have 
been  inaccurate;  the  top  of  the  ridge  dividing 
the  waters  of  the  Tennessee  and  Cumberland 
rivers  was  the  western  boundary  claimed  by 
the  Cherokees;  and  it  is  not  probable  that  they 
intended  to  retain  the  narrow  strip  of  land 
between  the  top  of  the  ridge  and  the  Cumber- 
land River.  That  this  ridge  was  the  true  west- 
ern boundary  before  1779,  appears  from  the 
following  facts: 

When  the  map  was  furnished  at  Hopewell, 
the  sale  to  Henderson  was  disregarded  and  the 
original  western  boundary  given,  "from  the 
beginning  of  time,"  within  the  expression  used 
in  the  deed  to  Henderson  &  Co.  It  was  re- 
turned to  the  War  Office  of  the  United  States, 
a  copy  of  which  is  found,  and  was  produced 
on  behalf  of  the  complainant,  in  the  American 
State  Papers  (Vol.  I.,  page  40),  published 
1 19*J  *by  the  authority  of  Congress,  edited  by 
the  secretary  of  the  Senate  and  clerk  of  the  House 
of  Representatives,  and  published  in  1832.  On 
this  map  the  Cherokees  laid  down  their  western  I 
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limits,  beginning  at  the  mouth  of  Duck  River, 
then  to  the  ridge,  between  the  Cumberland  and 
Tennessee  rivers;  then  down  said  ridge  to  the 
Ohio,  and  up  the  same.  At  the  treaty.  Tassel, 
on  behalf  of  the  Cherokees,  said:  "We  will 
mark  a  line  for  the  white  people;  we  will  begin 
at  the  ridge  between  the  Tennessee  and  Cum- 
berland, on  the  Ohio,  and  run  along  the  same, 
till  we  get  round  the  white  people  as  you  think 
proper.  We  will  mark  a  line  from  the  mouth 
of  Duck  River  to  the  said  line,  and  leave  the 
remainder  of  the  lands  to  the  south  and  west  of 
the  lines  to  the  Chickasaws."  And  according 
to  this  the  Chickasaw  limits  to  the  east  were 
recognized  by  the  parties  to  the  Cherokee 
treaty,  in  the  absence  of  the  Chickasaws.  ( 1 
8tate  Papers,  48.) 

In  January,  1788,  the  Chickasaws  made  their 
appearance  at  the  treaty  ground  at  Hopewell. 
They  agreed  on  the  lines,  from  the  mouth  of 
Duck  River  to  the  ridge;  and  then  with  it  to  the 
Ohio,  as  the  boundary  between  themselves  and 
the  whites  (1  State  Papers,  57);  and  to  which. 
the  treaty  made  with  them,  on  the  10th  of  Jan- 
uary, 1786,  corresponded.  It  does  not  appear 
any  of  the  Cherokees  were  present. 

In  August,  1792,  Wm.  Blount,  Governor  of 
the  southwestern  territory,  and  Superintendent 
of  Indian  affairs,  for  the  Southern  District,  and 
General  Pickens,  met  the  Chickasaws,  Choc- 
taws,  and  Cherokees,  represented  by  chiefs,  at 
Nashville,  by  order  of  the  United  States,  for  the 
purpose  of  securing  friendly  relations  with 
these  tribes.  Every  Chickasaw  chief  was  there 
except  three.  John  Thompson,  interpreter, 
and  two  chiefs  attended  on  part  of  the  Chero- 
kees. (1  State  Papers.  284.)  General  Pickens 
had  been  one  of  the -commissioners  on  part  of 
the  United  States  at  Hopewell ;  and  Gov.  Blount 
the  agent  at  said  treaty  for  North  Carolina,  and 
a  witness  to  it.  Piommgo,  for  the  Chickasaws. 
handed  a  letter  from  President  Washington, 
which  he  had  received  by  Mr.  Doughty,  and  a 
map  of  the  country  made  at  Hopewell,  show- 
ing the  line  established  by  the  treaty;  the  map 
being  opened  and  explained,  Wolf's  friend  said 
the  line  between  the  Chickasaw  and  the  United 
Stales  was  right.  The  map  being  worn  and 
old,  a  copy  was  made,  and  furnished  to  the 
Indians. 

Piomingo  then  said:  "I  will  describe  the 
boundaries  of  our  land,  it  begins  on  the  Ohio, 
at  the  ridge  which  divides  the  waters  of  Ten- 
nessee and  Cumberland,  and  extends  with  that 
ridge,  eastwardly  as  *far  as  the  most  f*120 
eastern  waters  of  Elk  River;  then  south.  &c., 
crossing  the  Tennessee  River  at  the  Chickasaw 
old  field."    This  is  opposite  the  heads  of  Elk. 

Piomingo  then  addressed  the  Cherokees,  and 
said :  "  At  the  Treaty  of  Holston  ( 1791  ),  I  am 
told  the  Cherokees  claimed  all  Duck  River.  I 
want  to  know  if  it  is  so?" 

Nontuaka,  for  the  Cherokees,  replied:  "It  it 
true.  I  told  the  President  so,  and  coming  from 
him,  told  my  nation  so.  I  never  knew  before 
the  present  that  our  people  divided  land  and 
made  lines  like  the  white  people." 

Piomingo  replied:  "I  am  the  man  who  laid 
off  the  boundary  on  that  map;  and  to  save  my 
own  land,  I  made  it  plain :  I  know  the  fondness 
of  the  Cherokees  to  sell  land."  Nontuaka  re- 
plied :  "As  to  the  boundary  I  do  not  look  at  it. 
The  President  advised  us  to  let  one  ltoe  aonre 
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for  (he  four  nations;  he  would  never  -ask  for 
•ay  more  land  south  of  it,  nor  suffer  others: 
tad  all  the  hunting-ground  within  said  bound- 
jbt  should  be  for  the  four  nations." 

To  this  the  Chickasaw  Chief  replied:  "By 
narking  my  boundary,  I  did  not  mean  to  ex- 
dode  other  nations  from  the  benefit  of  hunting 
i*  my  hods.  I  knew  the  Cherokees  had  often 
pretended  to  take  the  whites  by  the  hand,  but 
■«ead  of  doing  it  in  good  faith,  they  are 
•tars  sharpening  their  knives  against  them. 

I  feared  the  whites,  in  retaliation,  would  fall  on 
Ike  (Cherokees.  and  they  might  take  my  land, 
Apposing  it  belonged  to  the  Cherokees :  for  this 
neon  I  have  marked  it."  The  Chickasaws 
are  promised  to  furnish  the  Cherokees  with  a 

i  espy  of  their  map;  and  this  was  afterwards 
itMt. 

!    John  Thompson  then  said :  ' '  We  ( the  Chero- 

j  km)  do  not  find  fault  with  the  line  between 

!  the  white  people  and  the  Chickasaws.  nor  with 

(he  pboe  where  the  Chickasaws'  line  crosses 

*  Tennessee;  but  I  have  not  before  been  so 

fallv  informed  of  the  claim  of  the  Chickasaws." 

I I  &xte  Papers,  286.) 

In  regard  to  the  line  on  the  ridge,  from  the 
(Tttjtikec  corner  north,  to  the  Ohio,  in  our 
|  opinion,  it  may  be  safely  affirmed,  that  so  far 
a  the  contracts,  treaties,  and  admissions  of  the 
Cherokees  furnish  evidence  as  part  of  the  his- 
tory of  the  country,  the  lands  west  of  that 
ine  belonging  to  the  Chickasaws  in  1779,  when 
tke  Virginia  land  law  was  passed :  and  that  this 
'*•  confirmed  in  a  remarkable  degree,  by  the 
Treaty  of  Hopewell  with  the  Chickasaws,  and 
tke  intercourse  had  with  them  respecting  that 
be,  then  and  afterwards. 
That  Virginia  so  understood  it,  can  hardly 
IS  1*]  be  doubted.    In  the  "winter  of  1779-80, 
Walker's  line  was  run,  establishing  the  bound- 
ary between    Virginia  and  North  Carolina;  it 
«as  marked  to  the  Tennessee  River,  and  the 
taitnde  of  36.30  north  taken  on  the  Missis- 
Wppi  River:  the  history  of  it  will  be  seen  in  the 
tate  of  FUeger  v.  Ptx>letal.(n  Pcters,185.)  This 
M  to  the  discovery  that  the  southern  bounda- 
ry of  Virginia  ran  much  further  north  than 
ste  had  apprehended.    The  officers  and  sol- 
■Stra  had   had    assigned    to    their   exclusive 
t-propriation  the  lands  south  of  Green  River 
acquired  by  the  deed  of  Henderson  &  Com- 
ptay;  a  great  portion  of  the  best  part   sup- 
twed  to  oelong.  to  Virginia  before  Walker's 
fcx  was  run.  having  fallen  south  of  that  line, 
the  Act  of  1781.  after  reciting  the  fact,  de- 
dared:  that  all  that  tract  of  land    included 
within  the  rivers  Mississippi.  Ohio,  Tennessee, 
9&d  the  Carolina  boundary  line,  shall  be,  and 
thr  same  is  hereby  substituted  in  lieu  of  such 
■aids  so  fallen  into  the  said  State  of  North  Car- 
■iffla,  to  be  claimed  in  the  same  manner  by 
'he  officers  and  soldiers  as  the  lands  south  of 
town  River:  and  the  act  prescribes  the  mode 
«f  locating  them.     By  virtue  of  this  law  Por- 
krfeki's  entries  were  made.    Pour  years  be- 
f'«*  the  Act  of  1781  was  passed,  the  Long 
Wand  Treaty  of  1777  had  been  made  with  the 
Cherokees  by  Virginia;  it  was  in  full  force  in 
!^81,  when  the  military  claimants  were  let  in  to 
locate  on  the  country.    When  we  consider  the 
*K»g  terms  of  protection  imposed  on  Vir- 
pnia  by  the  treaty;  the  integrity  and  eleva- 
tion of  character  of  its  people  ;  the  danger  of 
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resentment  on  part  of  the  Indians;  and  it  is 
hardly  possible  to  believe  that  so  gross  an  in- 
fraction of  the  treaty  was  intended,  as  the  ap- 
propriation of  the  county  in  question  necessa- 
rily involved. 

With  the  Chickasaws,  at  that  day,  Virginia 
had  not  bad  any  intercourse;  these  lands  lay 
far  off  from  the  residence  of  the  Chickasaws, 
and  were  mere  hunting-grounds.  Virginia 
might  not  have  known,  and  we  suppose  did 
not  know  to  any  degree  of  certainty,  that  they 
belonged  to  this  tribe,  or  what  Indians  claimed 
them,  either  in  1779  or  1781.  But  we  repeat: 
one  thing  is  certain,  that  Virginia  treated  the 
lands  as  subject  to  appropriation  in  1781; 
which  she  could  not  have  done  without  for- 
feiting her  honor,  and  breaking  her  treaty. 
had  they  been  Cherokee  lands;  and  we  feel 

f-eat  confidence  she  intended  to  do  neither, 
he  Treaty  of  1777  was  equally  in  force  in 
1781  as  in  1779. 

The  opinion  of  the  Court  of  Appeals  in  1791 
is  conclusive  to  the  point — that  if  the  land  in  dis- 
pute was  not  Cherokee  country,  it  was  not 
within  the  exception  of  the  land  law  of  1779: 
and  that  Clark's  "title  is  good,  as  all  the  [*122 
lands  in  the  Commonwealth  not  excepted, 
were  subject  to  appropriation  on  treasury  war- 
rants, although  claimed  by  Indians  whose 
lands  were  not  protected  from  location  by  stat- 
ute. 

It  is  next  insisted  that  as  there  was  no  other 
country  in  Virginia  belonging  to  any  tribe  of 
Indians  in  the  west,  the  reservation  must  have 
referred  to  that  west  of  Tennessee  River. 
However  imposing  this  argument  may  seem,  it 
is  easily  explained,  when  we  recollect  that  in 
1779  it  was  unknown  where  the  southern 
boundary  of  Virginia  was.  The  question  is, 
what  limits  did  she  assume  as  hers  at  that 
time?  The  Long  Island  treaty  line  of  1777 
ran  down  the  Holston  to  the  mouth  of  Cloud's 
Creek,  and  then  to  a  point  below  Cumberland 
Gap.  Up  to  these  boundaries  the  Virginians 
had  settled ;  and  west  of  it  they  were  prohibited 
from  going;  the  country  for  half  a  degree 
south  of  Walker's  line  was  in  the  possession  of 
Virginia;  she  had  Fort  Henry  there,  and  gov- 
erned it.  Lands  were  located  and  enjoyed 
under  her  laws  south  of  Walker's  line,  east 
of  the  line  running  from  the  mouth  of  Cloud's 
Creek  to  the  mountain ;  and  had  the  Cherokee 
country  west  of  the  line  not  been  excepted 
from  location,  her  people  would  have  broken 
the  treaty  and  obtruded  on  the  Cherokees. 
After  the  deed  of  Henderson  &  Company  had 
been  treated  as  a  valid  cession  to  the  Stale, 
this  was  the  only  definite  and  established  line 
left  between  the  parties;  and  the  protection  of 
which,  excited  great  anxiety  on  part  of  the  In- 
dians, as  plainly  appears  by  the  treaty;  it  is 
therefore  manifest,  the  exception  in  the  land 
law  had  reference  mainly  to  this  line,  in  sup- 
port of  the  treaty  as  the  standing  law  between 
the  parties  to  it. 

The  argument  is  founded  on  the  fact  that 
the  entire  line  from  the  Holston  to  Cumber- 
land Gap  fell  to  North  Carolina;  as  Walker's 
line  runs  through  the  Gap,  and  north  of  the 
high  point  at  which  the  line  terminates;  but 
for  the  reasons  stated,  it  proves  nothing,  when 
explained  by  the  mistake  under  which  Virgin- 
ia labored  in  regard  to  her  southern  boundary, 
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before  Walker's  line  was  run.  Had  the  Legis- 
lature declared  no  location  should  be  made 
west  of  the  Cherokee  line,  then  there  would 
be  no  difficulty  in  saying  what  line  was  meant: 
as  there  was  then  no  recognized  Cherokee  line 
in  the  assumed  limits  of  Virginia  but  the  one 
from  Holston  River  to  the  mountain.  It  is 
therefore  almost  as  certain  this  was  the  line 
alluded  to  in  the  exception  of  the  Act  of 
1779.  as  if  the  Legislature  had  said  so. 

To  prove  that  the  Cherokees  did  own  the 
country  west  of  Tennessee  River  near  its 
mouth,  the  deposition  of  Peter  Force  is  intro- 
1 23*]  duced  *on  part  of  the  complainant.  The 
witness  expresses  it  as  his  opinion  that  the 
land  in  dispute  in  1770  belonged  to  the  Chero- 
kees. This  opinion  is  founded  on  books,  maps, 
treaties,  and  other  papers,  in  his  possession, 
and  supposed  by  him  to  be  authentic,  which 
for  many  years  he  had  been  collecting  as  con- 
nected with  the  history  of  the  United  States, 
from  the  settlement  of  the  colonics  to  the  adop- 
tion of  the  Federal  Constitution ;  pursuant  to  a 
contract  made  in  1833  with  the  Secretary  of 
State,  under  the  authority  of  an  act  of  Con- 
gress for  the  publication  of  these  papers.  A 
portion  of  them  are  given;  and  among  the 
numtier  different  maps  of  the  country  west  of 
the  Alleghanj'  mountains,  including  the  coun- 
try on  the  rivers  Ohio,  Tennessee,  and  Missis- 
sippi, from  about  the  thirty-fourth  degree  to 
about  the  thirty-eighth  of  north  latitude. 

Most  of  these  maps  have  statements  on  them 
that  the  country  west  of  Tennessee  River  was> 
Cherokee  land — "country  of  the  Cherokees," 
&c.,  being  marked  on  the  maps.  They  were 
published  at  different  periods  previous  to  the 
Revolution;  the  most  respectable  of  them,  that 
of  Mitchell,  in  1755.  The  physical  geography 
of  the  country  was  obviously  little  understood, 
as  the  maps  are  very  imperfect,  and  no  author- 
ity for  this  purpose  at  the  present  day,  where 
any  degree  of  accuracy  is  required.  The  only 
documentary  evidence  produced  by  Mr.  Force 
to  show  the  residence  of  the  Cherokees  is 
found  in  the  report  in  the  proceedings  to  the 
British  government,  of  Sir  Alexander  Cuming, 
who  visited  the  Cherokees  in  the  spring  of 
1730,  obtained  their  submission  to  the  crown, 
and  took  to  Enpland  some  of  their  chiefs,  to 
ratify  a  treaty  there  with  the  lords  commis- 
sioners of  trade  and  plantations.  This  treaty 
describes  no  boundaries,  but  is  one  of  amity, 
and  contains  stipulations  that  the  Cherokees  in 
future  shall  be  subject  to  the  sovereignty  of  the 
British  crown.  Sir  Alexander  visited  the  In- 
dian towns  on  the  Keowee  where  the  Treaty  of 
Hopewell  was  made,  and  went  north  to  Tcflico 
where  the  King  Moytoy  resided,  and  got  his 
submission,  and  the  surrender  of  his  crown. 
This  town  Tellico  was  near  the  Tennessee 
River,  where  it  first  takes  the  name;  and  is  in 
what  is  now  Monroe  County,  Tennessee,  more 
than  300  miles  from  the  land  in  dispute.  It 
continued  to  be  an  Indian  town  until  the 
Treaty  of  1819.  when  the  Cherokees  extin- 
guished their  title  to  the  country  there. 

In  January,  1793,  Governor  Blount,  the  Su- 
perintendent of  Indian  Affairs,  in  a  letter  to 
the  Secretary  of  War,  eives  an  account  of  the 
places  of  residence  of  the  Cherokees  at  the  be- 
1  24*1  ginning,  and  previous  *to  the  Revolu 
tion.    He  says  they  lived  in  towns  either  on 
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the  head  waters  of  the  Savannah  River  (Keo- 
wee and  Tugelo)  or  on  the  Tennessee  above 
the  mouth  of  Holston.  He  then  proceeds  to 
prove  that  the  lands  sold  to  Henderson  &  Com- 
pany did  not  belong  to  the  Cherokees;  and 
also,  that  the  lands  formerly  sold  by  them  to 
Henderson  &  Company,  lying  on  the  Cumber- 
land, belonged  to  the  Chickasaws;  that  the 
Cherokees  had  only  sold  their  right  to  them  as  a 
common  hunting-ground,  and  that  Virginia  had 

fireviously  purchased  them  from  the  northern 
ndians.  And  if  he  is  not  mistaken,  in  his  rep- 
resentation of  the  facts  and  admissions  of  the 
Cherokees.  stated  in  his  letters  of  November, 
1792.  and  January,  1793.  be  does  prove  that 
to  the  lands  sold  to  Henderson  &  Company, 
north  of  Cumberland  River,  the  Cherokees  had 
no  title  when  they  made  the  deed;  and  that 
they  so  admitted;  and  that  the  lands  ceded  by 
them  south  of  that  river  by  the  Treaty  of  Hope- 
well belonged  to  the  Chickasaws;  or,  at  l«ast, 
that  this  tribe  had  a  better  founded  claim  to 
them  than  the  Cherokees.  (Copies  of  the  let- 
ters are  found  in  the  State  Papers,  Vol.  I.,  pp. 
825,  431.) 

We  think  that  not  much  reliance  can  be 
placed  on  anything  contained  in  Mr.  Force's 
deposition.  And  that  the  conclusion  Govern- 
or Blount  formed  is  contrary  to  what  Virginia 
admitted  by  the  treaties  of  Hard  Labor  and 
Lochaber,  and  by  taking  title  under  the  deed 
of  Henderson  &  Company,  this  deed  is  in  con 
fonnity  to  the  foregoing  "British  treaties  made 
with  the  Cherokees  previous  to  the  Revolution, 
and  especially  that  of  1770.  of  Locbaber;  ao 
cording  to  which,  the  eastern  Cherokee  line  in 
Virginia  was  established  from  a  point  six  miles 
above  the  Lone.  Island  in  Holston;  thence 
through  Cumberland  Gap,  to  the  head  of  Ken- 
tucky River,  and  down  the  same  to  the  Ohio. 
Virginia  never  set  up  any  assumptions  to  the 
contrary  of  this  being  the  true  line  as  run  by 
Col.  Donelson ;  by  whose  name  it  was  known. 
Nor  could  the  United  States  be  heard  to  dis- 
avow the  Cherokee  title  recognized  by  the 
Treaty  of  Hopewell  to  the  lands  lying  south 
of  Cumberland  River,  and  recognized  as  theirs 
by  that  treaty. 

And  in  this  connection  we  take  occasion  to 
say,  nothing  short  of  the  clearest  proof  would 
induce  this  court,  after  the  lapse  of  nearly  sixty 
years,  to  hold  otherwise  than  that  the  Chicks 
saw  Hne,e8tablished  by  the  Trqa.ty  of  Hopewell, 
from  the  Cherokee  corner  to  the  Ohio  River, 
was  conclusive  that  it  was  the  tme  line  of  that 
people,  anterior  to  any  date,  known  to  Virginia 
as  a  Commonwealth.  As  to  *ihe  United  [*1 25 
States.it  was  assuredly  conclusive;  the  treaty 
not  being  one  of  cession :  And  as  to  the  Chero- 
kees, acquiescence  from  1785  to  1819,  when 
the  United  States  acquired  the  Chickasaw  title, 
it  ought  to  conclude  them,  unless  their  superior 
title  was  plainly  and  conclusively  proved ;  and 
the  delay  in  not  asserting  it  accounted  for  in  « 
satisfactory  manner :  The  same  proof  is  required 
of  the  complainant;  in  which  we  think  he  has 
altogether  failed. 

The  defendants  proved  themselves  to  have 
been  more  than  seven  years  in  possession  under 
Clark's  patent  before  the  suit  was  brought,  and 
therefore  rely  on  the  statute  of  limitations  of 
Kentucky  as  a  defense. 
The  statute  in  terms  bam  suits  in  equity  a* 
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well  as  actions  at  law  where  seven  years  adverse 
possession  has  been  held.  This  court  pro- 
ananccd  it  no  violation  of  the  compact  between 
Virginia  and  Kentucky  in  the  case  of  Hawkins 
t.  B-tneg  (5  Peters,  458).  And  so  Kentucky 
hs  often  held.  It  applies  to  suite  where  the 
ptaintuT  claims  under  a  patent,  survey,  or  entry, 
spiost  an  adverse  title  set  up  under  another 
palest,  survey,  or  entry.  The  defendant's  title 
■u»  be  connected,  and  deducible  of  record 
£rao  the  Commonwealth;  which  means  a  con- 
acded  title  when  tested  by  its  own  derivation. 
Ui  ibis  the  bar  may  be  founded,  although  it  be  the 
imager,  and  void,  when  contrasted  with  the 
phhUuTs  elder  patent.  (Skyles  v.  King,  2  A.K. 
Marshall's  R,  387  .1  But  the  statute  does  not 
hu- a  legislative  grant  (3  Monroe's  R,  161),and 
it  is  insisted  for  the  complainant  the  acts  of 
Virginia  vested  in  the  officers  and  soldiers  an 
equitable  title;  which  was  anterior  to  Porter- 
ffcld's  entries  and  patents,  and  independent  of 
them  on  which  the  bill  can  be  sustained,  and 
••kwefore  no  bar  can  be  interposed.  The  rule 
a  this  court  is  settled,  that  each  State  has  the 
right  to  construe  its  own  statutes ;  and  especially 
Uwe  bearing  titles.  In  the  case  of  6reen  v. 
5*1  (9  Peters.  291),  it  was  held  that  this  court 
uaiformly  adopted  the  decisions  of  the  State 
tribunals,  respectively,  in  constructing  their 
scutes;  that  this  was  done  as  a  matter  of  prin- 
aplt,  in  all  cases  where  the  decisions  of  the 
&tte  court  has  become  a  rule  of  property. 
This  rule  was  adopted  in  Harpending  v.  The 
I  /*•**  Church,  and  has  been  in  many  other  cases 
'!«  Peteri,  439),  and  cannot  be  departed  from. 
TV  land  laws  of  Virginia  are  just  as  much  the 
•w»  of  Kentucky,  as  they  were  the  laws  of 
Virginia  in  that  country  before  the  separation. 
Bt  the  decisions  of  the  Court  of  Appeals  of 
Ktatuekr  it  is  settled,  and  has  Dot  been  open 
to  question  for  many  years,  that  an  eDtry  was 
124$*]  required  to  "give  title  on  a  military 
variant  in  the  military  district;  and  that  all 
lat specialty,  <fec..  to  give  it  validity,  was  im- 
posed on  the  caterer ,  as  if  it  had  been  made  on 
» treasury  warrant ;  each  being  governed  by  the 
pnrisioas  of  the  Act  of  1779.  (Mcllhenncy  v. 
'^jerstaff,  3  Littel's  R,  161.)  This  form  was 
Pursued  by  Porlerfield.and  was  the  only  means 
fer  which  he  could  acquire  an  individual  title 
"■at  could  be  enforced  in  a  court  of  justice; 
*W»ngh  he  had  a  common  interest  in  the  lands 
pMari  for  thc#satisfaction  of  his  claim,  that 
ntild  be  made  available  through  the  medium 
"f  the  land  office.  His  claim,  as  set  forth  in 
'J*  bill,  was,  therefore,  subject  to  be  barred : 
fy  the  proof  it  is  barred;  and  for  this  reason 
*■»  the  bill  must  be  dismissed. 

As  it  was  urged  on  part  of  the  complain- 
«t  with  much  earnestness  that  the  Act  of  1809 
*■  never  intended  to  apply  to  the  land  in 
•L-nute,  then  covered  by  the  Chickasaw  title, 
**1  protected  by  the  Treaty  of  Hopewell,  it  is 
taned  proper  to  express  briefly  our  opinion 
'•  *e  ground  assumed.  George  R  Clark  had 
■artfaged  the  land  long  before  the  Treaty  of 
l*l»  was  made;  therefore  it  was  subject  to  sale 
'*fer«  the  Indian  title  to  occupancy  was  ex- 
l^gunbed:  so  the  caveat  suit  was  decided  first 
in  Virginia  in  1701,  and  ultimately  in  Kentucky 
»  1TW,  after  the  Treaty  in  Hopewell,  there- 
fore the  title  could  be  litigated.  In  1795,  a 
potftt  issued  to  Clark  pursuant  to  a  statute  of 
BowaidS. 


Kentucky  of  the  previous  year,  general  in  its 
terms:  It  follows  the  land  laws  extended  to  the 
country,  <*o  far  as  the  inhibitions  of  the  treaty 
would  permit,  or  the  patent  could  not  have 
issued. 

Kentucky  legislated  for  her  entire  territory, 
subject  to  the  restrictions  imposed  by  the  treaty ; 
which  that  State  recognized  as  I  he  paramount 
law  until  its  restrictions  were  removed  by  the 
treaty  of  cession;  when  the  Act  of  1809,  and  all 
the  other  laws  of  Kentucky  had  effect  west  of 
Tennessee  River,  and  operated  alike  in  all  parte 
of  the  state. 

For  the  foregoing  reason*  the  decree  of  the  Cir- 
cuit Court,  dismissing  Oie  bill,  is  ordered  to  be  af- 
firmed. 

ORDEU. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  Slates  for  the  District  of  Kentucky, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  now  here  ordered  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs. 

Clted-9  How.,  98;  17  Wall.,248;  20  Wall.,  150;  8 
Otto,  235  ;1  Dill.,  877. 


•FRANQOIS  FENELON  VIDAL,  [*127 
JOHN  F.  GIRARD  et  ai...  Citizens  and 
Subjects  of  the  Monarchy  of  France,  and 
HENRY  STUMP,  Complainants  and  Ap- 
pellants, 

THE  MAYOR,  ALDERMEN,  and  CITI- 
ZENS OF  PHILADELPHIA,  the  Executors 
of  Stephen  Girard  et  al..  Defendants. 

Corporation  of  City — Philadelphia  can  take 
real  and  personal  estate  by  deed  in  trust — tf 
refused,  trust  not  void — new  trustee  may  be 
i  appointed  by  Court  of  Equity — the  tteo  acts 
March  and  April,  1832. interpret  Hie  charter  of 
Philadelphia —  Conclusiveness  of —  Construc- 
tion of  Girard" s  Will — Charities  and  charitable 
uses  and  devises — the  excluding  christian  influ- 
ences from  coUegefounded  does  not  vitiate  devise. 

The  corporation  or  the  city  of  Philadelphia  has 
power,  under  its  charter,  to  take  real  and  personal 
estate  by  deed,  and  also  by  devise,  inasmuch  as  the 
Act  of  32  and  31  Henry  VIII.,  which  excepts  corpo- 
rations from  taking-  by  devise.  Is  not  In  force  in 
Pennsylvania. 

Where  a  corporation  has  this  power,  it  may  also 
take  and  bold  property  In  trust  In  the  same  manner 
and  to  the  same  extent  that  a  private  person  may 
do:  If  the  trust  be  repugnant  to,  or  inconsistent 
with,  the  proper  purpose  for  which  the  corporation 
was  created,  it  may  not  be  compellable  to  execute 
It,  but  the  trust  (it  otherwise  unexceptionable)  will 
not  be  void.nnd  a  court  of  equity  will  appoint  a  new 
trustee  to  enforce  and  perfect  the  objects  of  the 
trust- 
Neither  Is  there  any  positive  objection.  In  point 
of  law,  to  a  corporation  taking-  property  upon  a 
trust  not  strictly  within  the  scope  of  the  direct 
purposes  of  Its  Institution,  but  collateral  to  tbem. 
Under  the  g-enrral  power  "for  the  surpresslon  of 
vice  and  immorality,  the  advancement  of  the  public 
health  and  order,  and  the  promotion  of  trade,  In- 


Notb.— As  to  Ihr.  power  of  corporations  to  take  btf 
devise  and  lieqtiest.and  as  to  incorporation  stiluvquent 
to.seenoteto  Baptist  Association  v.Hart, 4  Whcat.,1. 

As  to  devise,  to  trustees  for  eharitabit  uses,  see  note 
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dustry,  and  happiness,"  the  corporation  may  exe- 
cute any  trust  germane  to  those  objects. 

The  charter  of  the  city  invests  the  corporation 
with  powers  and  rights  to  take  property  upon  trust 
for  charitable  purposes,  which  are  not  otherwise 
obnoxious  to  legal  animadversion. 

The  two  Acts  of  March  and  April,  1832.  passodby 
the  Legislature  of  Pennsylvania,  are  a  legislative 
interpretation  of  the  charter  of  Philadelphia,  and 
would  be  sufficient  hereafter  to  estop  the  Legisla- 
ture from  contesting  the  competency  of  the  corpo- 
ration to  take  the  property  and  execute  the  trusts. 

If  tho  trusts  were  In  themselves  valid,  but  the 
corporation  incompetent  to  execute  them,  the  heirs 
of  the  devisor  could  not  take  advantage  of  such  in- 
ability ;  It  could  only  bo  done  by  the  Stute  in  its  sov- 
ereign capacity,  by  a  quo  warranto,  or  other  proper 
judicial  proceeding. 

The  tru.«ts  mentioned  in  the  will  of  Stephen 
Uirard  are  of  an  eleemosynary  nature,  and  chari- 
table uses,  in  a  Judicial  sense.  Donations  for  the 
establishment  of  colleges,  schools,  and  seminaries 
of  learning,  and  especially  such  as  are  for  the  edu- 
cation of  orphans  and  poor  scholars  arc  charities 
in  the  sense  of  the  common  law. 

The  decision  of  the  Supreme  Court  of  Pennsyl- 
vania in  the  case  of  Zimmerman  v.  Andres  (January 
Term,  18441,  recognized  and  confirmed,  viz.:  "That 
the  conservative  provisions  of  the  statute  of  43 
Elizabeth,  chap.  1,  have  been  in  force  in  Pennsyl- 
vania by  common  usage  and  constitutional  recog- 
nition, and  not  only  these  but  the  more  extensive 
range  of  charitable  uses  which  chancery  supported 
before  that  statute  and  beyond  it." 
188*]  *Tbe  present  case  distinguished  from  the 
case  of  The  Trustees  of  the  Philadelphia  Baptist 
Association  v.  Hart's  executors,  4  Wheat.,  1,  upon 
two  grounds,  viz.: 

1.  That  the  case  In  Wheaton  arose  under  the  law 
of  Virginia,  in  which  State  the  statute  of  43  Eliza- 
beth, eh.  4,  had  been  expressly  and  entirely  abol- 
ished by  the  Legislature,  so  that  no  aid  whatever 
could  be  derived  from  Its  provisions  to  sustain  the 
bequest. 

2.  That  the  donees  were  an  unincorporated  associa- 
tion which  had  no  legal  capacity  to  take  and  hold 
the  donation  in  succession  for  the  purposes  of  the 
trust,  and  the  beneficiaries  were  also  uncertain  and 
indefinite. 

The  decisions  and  dicta  of  English  Judges,  and 
tho  recent  publication  of  the  Kccord  Commission- 
ers in  Englund,  examined  as  to  the  jurisdiction  of 
chancery  over  charitable  devises  anterior  to  the 
statute  of  43  Elizabeth. 

This  part  of  the  common  law  was  in  force  in 
Pennsylvania,  although  no  court  having  equity 
powers  now  exists  or  has  existed,  capable  of  en- 
forcing such  trusts. 

The  exclusion  of  all  ecclesiastics,  missionaries, 
and  ministers  of  uuy  sort  from  holding  or  exercis- 
ing any  station  or  duty  in  a  college,  or  even  visit- 
ing the  same ;  or  the  limitation  of  the  instruction 
to  be  givou  to  the  scholars,  to  pure  morality,  gen- 
eral benevolence,  a  love  of  truth,  sobriety,  and  in- 
dustry; are  uot  so  derogatory  and  hostile  to  the 
Christian  religion  as  to  makoadeviseforthe  foun- 
dation of  ouch  a  college  void  according  to  the  con- 
stitution and  laws  of  Pennsylvania. 

TIIIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  United  States,  sitting  as 


a  Court  of  Equity,  for  the  Eastern  District 
Pennsylvania, 

The  object  of  the  bill  filed  in  the  court  beloj 
was  to  set  aside  a  part  of  the  will  of  the  laj 
Stephen  Oirard,  under  the  following  circus 
stances: 

Girard,  a  native  of  France,  was  born  abos] 
the  middle  of  tbe  last  century.  Shortly  beful 
the  Declaration  of  Independence  he  came  \ 
the  United  States,  and  before  the  peace  of  179 
was  a  resident  of  the  city  of  Philadelphia, 
where  he  died,  in  December,  1831,  a  widows, 
and  without  issue.  Besides  some  real  estate  « 
small  value  near  Bordeaux,  he  was,  at  hi 
death,  the  owner  of  real  estate  in  this  countn 
Which  had  cost  him  upwards  of  $1, 700,00ft 
and  of  personal  property  worth  not  less  thai 
$5,000,000.  His  nearest  collateral  relation! 
were,  a  brother,  one  of  the  original  complain- 
ants, a  niece,  the  other  complainant,  who  wat 
the  only  issue  of  a  deceased  sister,  and  three 
nieces  who  were  defendants,  the  daughters  of 
a  deceased  brother. 

The  will  of  Mr.  Oirard,  with  two  codicils, 
was  proved  at  Philadelphia,  on  81st  of  Decem- 
ber, 1831. 

'After  sundry  legacies  and  devises  [*129 
of  real  property  to  various  persons  and  corpo- 
rations, the  will  proceeds  thus: 

XX.  And,  whereas,  I  have  been  for  a  long 
time  impressed  with  the  importance  of  educat- 
ing the  poor,  and  of  placing  them,  by  the  early 
cultivation  of  their  minds  and  the  develop- 
ments of  I  heir  moral  principles,  above  the  many 
temptations,  to  which,  through  poverty  sd(1 
ignorance,  they  are  exposed;  and  lam  parlicu 
larly  desirous  to  provide  for  such  a  number  nf 
poor  male  white  orphan  children,  as  can  be 
trained  in  one  institution,  a  better  education,  as 
well  as  a  more  comfortable  maintenance,  than 
tbey  usually  receive  from  tbe  application  of  the 
public  funds:  and  whereas,  together  with  the 
object  just  adverted  to,  I  have  sincerely  at  heart 
the  welfare  of  the  city  of  Philadelphia,  and,  as 
a  part  of  it,  am  desirous  to  improve  the  neigh- 
borhood of  the  river  Delaware,  so  that  the 
health  of  the  citizens  may  be  promoted  and 
preserved,  and  that  the  eastern  part  of  the  city 
may  be  made  to  correspond  better  with  the  in- 
terior. Now,  I  do  give,  devise  and  bequeath 
all  the  residue  and  remainder  of  my  real  and 
personal  estate  of  every  sort  and  kind  whereso- 
ever situate  (the  real  estate  in  Pennsylvania 
charged  aforesaid),  unto  "the  Mayor,"  Alder 
men  and  Citizens  of  Philadelphia,     their  sue 


4o  Inglis  v.  Trustees  of  Sailor's  Snug  Harbor,  3 
Pet.TO. 

What  hi  a  charity— and  ir/int  Im/iicut*  are  valid  o* 
being  for  chat  itable  purpose*,  and  what  not. 

Charity  bus  been  defined  to  be  a  general  public 
use.    Amli.,  661. 

In  order  to  ascertain  what  are  charitable  pur- 
poses, recourse  is  usually  had  to  the  statute  of  43 
El.,  c.  4,  which  enumerates  various  kinds  of  charity, 
viz.,  the  relief  of  aged,  impotent,  and  poor  people ; 
maintenance  of  sick  and  maimed  soldiers  und  mar- 
iners, schools  of  learning,  free  schools,  and  schol- 
ars In  universities ;  repair  of  bridges,  forts,  havens, 
causeway,  churches,  sea-banks  and  highways ;  ed  u- 
cution  and  preferment  or  orphans;  the  relief, 
stock,  or  maintenance  for  houses  of  correction,  4-c. 

Charity  is  not  confined  to  the  objects  comprised 
in  this  enumeration ;  it  extends  to  all  cases  within 
the  spirit  and  intendment  of  the  statute.  The  Am. 
Asylum  v.  The  Pbojnlx  B'k,  4  Conn.,  172. 

Tho  following  have  been  held  to  be  charitable 
purposes:  gifts  for  the  erections  of  water-works, 
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a   town. 

H  cells,  2 


!  for  the  use  of  the  inhabitants  of  a  town  for  erect- 
ing a  town  house.    Jones  v.  Williams,  Amb.,  651; 
Cogshull  v.  Pelton,  7  Johns.  Cli..  292. 
Or  to  be  applied  for  the  "good  "of  a  place.  A.  ti. 
!  v.  Earl  of  Lonsdale,  1  Sim.,105. 

Or  for  the  general  improvement  of 
i  Howse  v.  Chapman,  4  Ves.,  512;  A.  G.  v 
Sim.  ec  Stu.,  «7. 
Or  lor  the  establishment  of  a  life-boat-    Johnson 
|  v.  Swan,  3  Madd.,  457. 

Or  of  a  botanical  garden.  Townley  v.  Bedwell, 
:  6  Ves..  194. 

To  the  trustees  and  for  the  benefit  of  the  British 
I  museum.  Trusteesof  the  British  Museum  v.  White, 
,  2  Sim.  &  Stu..  505. 

To  the  widows  and  orphaus.  A.  O.  G.  v.Cowper, 
2  Sim.  &  Stu..  93. 

Or  to  the  poor  inhabitants  of  a  parish.  A.  G.  r. 
Clarke,  Arab.,  422;  14  Ves..  304,  which  is  held  to  ap- 
ply to  those  not  receiving  parochial  relief.  Bishop 
of  Hereford  v.  Adams,  7  Ves.,  824;  A.  G.  v.  Wilkin- 
son, 1  Beav.,  372. 

Howard  9. 
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cessors  and  assigns,  in  trust,  to  and  for  the  sev- 
eral uses,  intents,  and  purposes  hereinafter 
mentioned  and  declared  of  and  concerning  the 
«me,  that  is  to  say:  so  far  as  regards  my  real 
Mate  in  Pennsylvania,  in  trust,  that  no  part 
thereof  shall  ever  be  sold  or  alienated  by  the 
nM  mayor,  aldermen  and  citizens  of  Phila- 
■Irlphia,  or  their  successors,  but  the  same  shall 
forever  thereafter  be  let  from  time  to  lime,  to 
r»d  tenants,  at  yearly,  or  other  rents,  and 
opna  leases  in  possession  not  exceeding  five 
reus  from  the  commencement  thereof,  and 
thai  the  rents,  issues,  and  profits  arising  there- 
from shall  be  applied  to  wards  keeping  that  part 
of  the  said  real  estate  situate  in  the  city  and 
liberies  of  Philadelphia  constantly  in  good  re- 
pair (parts  elsewhere  situate,  to  be  kept  in  re- 
pair by  the  tenants  thereof  respectively),  and 
towards  improving  the  same,  whenever  neces- 
sary, by  erecting  new  buildings,  and  that  the 
net  residue  (after  paying  the  several  annuities 
hereinbefore  provided  for)  be  applied  to  the 
ime  nses  and  purposes  as  are  herein  declared 
•X  and  concerning  the  residue  of  my  personal 
estate:  and  so  far  as  regards  my  real  estate  in 
Kentucky,  now  under  the  care  of  Messrs. 
Tripleti  and  Brumley,  in  trust,  to  sell  and  dis- 
pose of  the  same,  whenever  it  may  be  expedient 
ui  do  so,  and  to  apply  the  proceeds  of  such 
*le  to  the  same  uses  and  purposes  as  are  herein 
130*]  'declared  of  and  concerning  the  residue 
nf  my  personal  extate. 

XXL  And  so  far  as  regards  the  residue  of 
my  personal  estate,  in  trust,  as  to  two  millions 
of  dollars,  part  thereof,  to  apply  and  expend  so 
much  of  that  sum  as  may  be  necessary,  in  erect- 
ing, as  soon  as  practicably  may  be,  in  the  centre 
"f  my  square  of  ground  between  High  and 
Chestnut  streets,  and  Eleventh  and  Twelfth 
Onsets,  in  the  city  of  Philadelphia  (which 
•ouare  of  ground  I  hereby  devote  for  the  pur- 
poses hereinafter  stated,  and  for  no  other,  for- 
ever), a  permanent  college,  with  suitable  out- 
buildings, sufficiently  spacious  for  the  residence 
aad  accommodation  of  at  least  three  hundred 
vholars,  and  the  requisite  teachers  and  other 
persons  necessary  in  such  an  institution  as  I 
direct  to  be  established,  and  in  supplying  the  said 
college  and  out-buildings  with  decent  and  suit- 
ibie  furniture,  as  well  as  books  and  all  things 
aeedful  to  carry  into  effect  my  general  design. 

The  said  college  shall  be  constructed  with 
the  most  durable  materials,  and  in  the  most 
permanent  manner,  avoiding  needless  ornament, 
«nd  attending  chiefly  to  the  strength,  conven- 


ience, and  neatness  of  the  whole:  It  shall  be 
at  least  one  hundred  and  ten  feet  east  and  west, 
and  one  hundred  and  sixty  feet  north  and  south, 
and  shall  be  built  on  lines  parallel  with  High 
and  Chestnut  streets  and  Eleventh  and  Twelfth 
streets,  provided  those  lines  shall  constitute 
at  their  junction  right  angles.  It  shall  be  three 
stories  in  height,  each  story  at  least  fifteen  feet 
high  in  the  clear  from  the  floor  to  the  cornice. 
It  shall  be  tire-proof  inside  and  outside.  The 
floors  and  the  roof  to  be  formed  of  solid  mate- 
rials, on  arches  turned  on  proper  centres,  so  that 
no  wood  may  be  used,  except  for  doors,  win- 
dows, and  shutters.  Cellars  shall  I)e  made  un- 
der the  whole  building,  solely  for  the  purposes 
of  the  institution,  &c,  &c,  &c.  (and  then  fol- 
lows a  long  and  exceedingly  minute  description 
of  the  manner  in  which  ihe  building  6hall  be 
erected). 

When  the  college  and  appurtenances  shall 
have  been  constructed,  and  supplied  with  plain 
and  suitable  furniture  and  books,  philosophical 
and  experimental  instruments  and  apparatus, 
and  all  other  matters  needful  to  carry  my  gen- 
eral design  into  execution,  the  income,  issues, 
and  profits  of  so  much  of  the  said. sum  of  two 
millions  of  dollars  as  shall  remain  unexpended, 
shall  be  applied  to  maintain  the  said  college  ac- 
cording to  my  directions. 

1.  The  institution  shall  be  organized  as  soon 
as  practicable,  and  to  accomplish  that  purpose 
more  effectually,  due  public  notice  of  the  in- 
tended'opening  of  the  college  shall  be  [*131 
given,  so  that  there  may  be  an  opportunity  to 
make  selections  of  competent  instructors  and 
other  agents,  and  those  who  may  have  the 
charge  of  orphans  may  be  aware  of  the  provis- 
ions intended  for  them. 

2.  A  competent  number  of  instructors,  teach- 
ers, assistants,  and  other  necessary  agents,  shall 
be  selected,  and  when  needful,  their  places 
from  time  to  time  supplied.  They  shall  receive 
adequate  compensation  for  their  services;  but 
no  person  .shall  be  employed  who  shall  not  be 
of  tried  skill  in  his  or  her  proper  department, 
of  established  moral  character,  and  in  all  cases 
persons  shall  be  chosen  on  account  of  their 
merit,  and  not  through  favor  or  intrigue. 

3.  As  many  poor  white  male  orphans,  be- 
tween the  ages  of  six  and  ten  years,  as  the 
said  income  shall  be  adequate  to  maintain,  shall 
be  introduced  into  the  college  as  soon  as  pos- 
sible; and  from  time  to  time  as  there  may  be 
vacancies,  or  an  increased  ability  from  income 
may  warrant,  others  shall  be  introduced. 


Or  to  the  church  wardens  In  aid  of  the  poor's  rate. 
Doe  t.  Howell,  2  B.  &  Adol..  744. 

Or  the  widows  and  children  of  seamen  belong- 
tarto»port.    Powell  v.  A.  G.,3Mer.,  48. 

And  gitu  for  the  promotion  of  religion.  In  what- 
ever terms  expressed.  A.  Q.  v.  City  of  London,  1 
Vee_Jun_,  843;  Powerscourtv.  Powerscourt,  1  Mol- 
l's;, «■*. 

To  constitute  a  charity  in  the  legal  sense,  the 
poor  need  not  be  (though  they  commonly  are)  Its 
"to  or  especial  objects.  A.  O.  v.  Earl  of  Lons- 
"Ute  1  am.,  109;  Am.  Asylum  v.  Phoenix  B-k,  4 
<onn_r72. 

The  erection  of  a  monument  to  perpetuate  the 
owaory  of  the  donor,  is  not  a  charitable  purpose. 
Heffick  t.  President  of  the  Asylum,  1  Jae,  180.  Seo 
Hoe,  d.  Thompson,  v.  Pitcher,  3  Maule  &  8.,  407;  B. 
'-'-.WTEUOt.,  3». 

Alto  what  bequest)  are  valid  as  being  for  oharl- 
UNe  purposes  and  what  are  not.  Sue  Going  v.  Em- 
ery, 18  pfcfc.,  ior ;  Birtlett  v.  King,  12  Mass.,  537 ; 
<*»uego  v.  Atfy-Gen.,  3  Leigh,  460;  Baptist  Ass.  v. 
HowaHO  i. 


Hart,  4  Wheat.,  1 ;  3  Pet.,  481 ;  Greene  v.  Dennis,  fl 
Conn.,  2K3;  Jackson  v.  Hammond,  2  Ca.  Cas.,  337; 
Wushburn  v.  Sewall,  0  Mete,  2M ;  Bnrtlett  v.  Nye, 
4  lb.,  378;  Zimmerman  v.  Andres,  6  Watts.  &  8.,  218; 
Gibson  v.  M'Call,  1  Richardson.  174;  Ellis  v.  Solsby, 
1  Mylne  &  C.  286 ;  2  Story's  Eq.  Jur.,  sec.  1156 ;  Statn 
v.  Wiltbank,  2  Harr.  Dei.,  18;  State  v.  Walter, 2  Id., 
151. 

Bequests  to  the  "American  Bible  Society,"  to  the 
"  American  Education  Society,"  to  the  "American 
Colonization  Society,"  and  to  the  "  American  Home 
Missionary  Society,"  held  good.  Burbank  v.  Whit- 
ney, 24  Pick.,  146;  Bartlett  v.  Nye,  4  Metcalf,  378; 
Wade  v.  Amer.  Colonization  Society.  7  Swedes  & 
Marsh,  691;  Brewster  v.  McCall,  15  Conn.,  274. 

In  Vermont,  a  bequest  to  the  treasurer,  for  the 
time  being  of  the  Amer.  Bible  Society  (or  any  other 
charitable  association),  for  the  use  and  purposes  of 
said  society,  is  valid,  though  the  objects  are  vuguo 
and  Indefinite,  and  though  the  society  is  not  incor- 
porated. Burr  v.  Smith, 7  Vt.,  241 ;  Stone  v.Griltln, 
3  Vt.,  400. 
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4.  On  the  application  for  admission,  an  ac- 
curate statement  should  be  taken  in  a  book  pre- 
pared for  the  purpose,  of  the  name,  birthplace, 
age,  health,  condition  as  to  relatives,  and  other 
particulars  useful  to  be  known  of  each  orphan. 

5.  No  orphan  should  be  admitted  until  the 
guardians  or  directors  of  the  poor,  or  a  proper 

fuardian  or  other  competent  authority  shall 
ave  given,  by  indenture,  relinquishment,  or 
otherwise,  adequate  power  to  the  mayor,  alder- 
men, and  citizens  of  Philadelphia,  or  to  direct- 
ors, or  others  by  them  appointed,  to  enforce, 
in  relation  to  each  orphan,  every  proper  re- 
straint, and  to  prevent  relatives  or  others  from 
interfering  with  or  withdrawing  such  orphan 
from  the  institution. 

6.  Those  orphans,  for  whose  admission  ap- 
plication shall  first  be  made,  shall  be  first  intro- 
duced, all  other  things  concurring — and  at  all 
future  times,  priority  of  application  shall  en- 
title the  applicant  to  preference  in  admission, 
all  other  things  concurring;  but  if  there  shall 
be,  at  any  time,  more  applicants  than  vacancies, 
and  the  applying  orphans  shall  have  been  born 
in  different  places,  a  preference  shall  be  given 
— first,  to  orphans  born  in  the  city  of  Philadel- 
phia; second,  to  those  born  in  any  other  part 
of  Pennsylvania;  third,  to  those  born  in  the 
city  of  New  York  (that  being  the  first  port  on 
the  continent  of  North  America  at  which  I  ar- 
rived); and  lastly,  to  those  born  in  the  city  of 
New  Orleans,  being  the  first  port  on  the  said 
continent  at  which  I  traded,  in  the  first  instance 
as  first  officer,  and  subsequently  as  master  and 
part  owner  of  a  vessel  and  cargo. 

132*]  *7.  The  orphans  admitted  into  the 
college  shall  be  there  fed  with  plain  but  whole- 
some food,  clothed  with  plain  but  decent  ap- 
parel (no  distinctive  dress  ever  to  be  worn),  and 
lodged  in  a  plain  but  safe  manner;  due  regard 
shall  be  paid  to  their  health,  and  to  this  end 
their  persons  and  clothes  shall  be  kept  clean, 
and  they  shall  have  suitable  and  rational  exer- 
cise and.  recreation.  They  shall  be  instructed 
in  the  various  branches  of  a  sound  education, 
comprehending  reading,  writing,  grammar, 
arithmetic,  geography,  navigation,  surveying, 
practical  mathematics,  astronomy,  natural, 
chemical,  and  experimental  philosophy,  the 
French  and  Spanish  languages  (I  do  not  forbid, 
but  I  do  not  recommend  the  Greek  and  Latin 
languages),  and  such  other  learning  and  sci- 
ence as  the  capacities  of  the  several  scholars 
may  merit  or  warrant.  I  would  have  them 
taught  fads  and  things,  rather  than  words  or 
signs;  and  especially,  I  desire,  that  by  every 

f roper  means  a  pure  attachment  to  our  repub- 
ican  institutions,  and  to  the  sacred  rights  of 
conscience,  as  guarantied  by  our  happy  consti- 
tutions, shall  be  formed  and  fostered  in  the 
minds  of  the  scholars, 

8.  Should  it  unfortunately  happen  that  any 
of  the  orphans  admitted  into  the  college  shall, 
from  malconduct,  have  become  unfit  compan- 
ions for  the  rest,  and  mild  means  of  reforma- 
tion prove  abortive,  they  should  no  longer  re- 
main therein. 

0.  Those  scholars  who  shall  merit  it,  shall 
remain  in  the  college  until  they  shall  respect- 
ively arrive  at  between  fourteen  and  eighteen 
years  of  age;  they  shall  then  be  bound  out  by 
the  mayor,  aldermen  and  citizens  of  Philadel- 
phia, or  under  their  direction,  to  suitable  occu- 
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pations— as  those  of  agriculture,  navigation, 
arts,  mechanical  trades,  and  manufactures,  ac- 
cording to  the  capacity  and  acquirements  of 
the  scholars  respectively,  consulting  as  far  as 
prudence  shall  justify  it,  the  inclination  of  the 
several  scholars,  as  to  the  occupation,  art,  or 
trade  to  bo  learned. 

In  relation  to  the  organization  of  the  college 
and  its  appendages,  I  leave,  necessarily,  many 
details  to  the  mayor,  aldermen  and  citizens  of 
Philadelphia,  and  their  successors;  and  I  do  so 
with  the  more  confidence,  as,  from  the  nature 
of  my  bequests,  and  the  benefit  to  result  from 
them,  I  trust  that  my  fellow -citizens  of  Phila- 
delphia will  observe  and  evince  especial  care 
and  anxiety  in  selecting  members  for  their  city 
councils  and  other  agents. 

There  are,  however,  some  restrictions,  which 
I  consider  it  my  duty  to  prescribe,  and  to  be, 
amongst  others,  conditions  on  which  my  be- 
quest *for  said  college  is  made  and  to  [*133 
be  enjoyed,  namely:  First.  I  enjoin  and  re- 
quire, that  if,  at  the  close  of  any  year,  the  in- 
come of  the  fund  devoted  to  the  purposes  of 
the  said  college  shall  be  more  than  sufficient  for 
the  maintenance  of  the  institution  during  that 
year,  then  the  balance  of  the  said  income,  after 
defraying  such  maintenance,  shall  be  forthwith 
invested  in  good  securities,  thereafter  to  be  and 
remain  a  part  of  the  capital ;  but,  in  no  event 
shall  any  part  of  the  said  capital  be  sold,  dis- 
posed of,  or  pledged,  to  meet  the  current  ex- 
penses of  the  said  institution,  to  which  I  devote 
the  interest,  income,  and  dividends  thereof,  ex- 
clusively: Second.  I  enjoin  and  require  that 
no  ecclesiastic,  missionary,  or  minister  of  any 
sect  whatsoever,  shall  ever  hold  or  exercise  any 
station  or  duty  whatever  in  the  said  college; 
nor  shall  any  such  person  ever  be  admitted  for 
any  purpose,  or  as  a  visitor,  within  the  premises 
appropriated  to  the  purposes  of  the  said  college. 

In  making  this  restriction,  I  do  not  mean  to 
cast  any  reflection  upon  any  sect  or  person 
whatsoever;  but,  as  there  is  such  a  multitude  of 
sects,  and  such  a  diversity  of  opinion  amongst 
them,  I  desire  to  keep  the  tender  minds  of  the 
orphans,  who  are  to  derive  advantage  from  this 
bequest,  free  from  the  excitement  which  clash- 
ing doctrines  and  sectarian  controversy  are  so 
apt  to  produce;  my  desire  is,  that  all  the  in- 
structors and  teachers  in  the  college  shall  take 
pains  to  instil  into  the  minds  of  the  scholars  the 
purest  principles  of  morality,  so  that,  on  their 
entrance  into  active  life,  they  may,  from  incli- 
nation and  habit,  evince  benevolence  towards 
their  fellow-creatures,  and  a  love  of  truth,  so- 
briety, and  industry,  adopting  at  the  same  time 
such  religious  tenets  as  their  matured  reason 
may  enable  them  to  prefer. 

If  the  income  arising  from  that  part  of  the 
said  sum  of  two  millions  of  dollars,  remaining 
after  the  construction  and  furnishing  of  the 
college  and  out-buildings,  shall,  owing  to  the 
increase  of  the  number  of  orphans  applying  for 
admission,  or  other  cause,  be  inadequate  to  the 
construction  of  new  buildings,  or  the  mainte- 
nance and  education  of  as  many  orphans  as  may 
apply  for  admission,  then  such  further  sum  as 
may  be  necessary  for  the  construction  of  new 
buildings,  and  the  maintenance  and  education 
of  such  further  number  of  orphans  as  can  be 
maintained  and  instructed  within  such  build- 
ings as  the  said  square  of  ground  shall  be  ade- 
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qutte  to,  shall  be  taken  from  the  final  residuary 
fund,  hereinafter  expressly  referred  to,  for  the 
purpose,  comprehending  the  income  of  my  real 
erta*  in  the  city  and  County  of  Philadelphia, 
uri  tbe  dividends  of  my  stock  in  the  Schuyl- 
134*]  kill  Navigation  "Company — *my  design 
ud  desire  being,  that  the  benefits  of  said  insti- 
t»tkm  shall  be  extended  to  as  great  a  number 
of  orphans  as  the  limits  of  the  said  square  and 
'  buildings  therein  can  accommodate. 

XXII.  And  as  to  the  further  sum  of  five  hun- 
dred thousand  dollars,  part  of  the  residue  of  my 
personal  estate,  in  trust,  to  invest  tbe  same  se- 
curely, and  to  keep  the  some  so  invested,  and  to 

!  appb'  tie  income  thereof  exclusively  to  the  fol- 
j  b*mg  purposes,  that  is  to  say — (then  follows 
1  u  enumeration  of  the  objects  to  which  the  in- 
1  e*w  of  the  fund  is  to  be  applied,  being  the  im- 
:  pavement  of  tbe  eastern  part  of  the  city.) 

XXIII.  I  give  and  bequeath  to  the  Common - 
mkb  of  Pennsylvania,  the  sum  of  three  hun- 
dred thousand  dollars,  for  the  purpose  of  inter- 
sal  improvement  by  canal  navigation,  to  be 
ntid  into  the  State  treasury  by  my  executors, as 
«mi  as  *urh  laws  shall  have  been  enacted  by 
the  constituted  authorities  of  the  said  Cora- 
■mvealth  as  shall  be  necessary,  and  amply 
raffieient  to  carry  into  effect,  or  to  enable  the 
constituted  authorities  of  the  city  of  Phila- 
delphia to  carry  into  effect  the  several  improve- 
neats  above  specified,  namely:  1.  Laws,  to 
time  Delaware  Avenue,  as  above  described,  to 
be  made  paved,  curbed,  and  lighted;  to  cause 
the  bojldings.  fences,  and  other  obstructions 
»w  exuting.  to  be  abated  and  removed,  and 

!  k>  prohibit  the  creation  of  any  such  obstruc- 
twos  to  tbe  eastward  of  said  Delaware  Ave- 

i  ?«.  3.  Laws,  to  cause  all  wooden  build- 
iip,  as  above  described,  to  be  removed,  and  to 
praUhn  their  future  erection  within  the  limits 
ff  the  oily  of  Philadelphia.  3.  Laws,  provid- 
er for  the  gradual  widening,  regulating,  pav- 
n?.  and  curbing  Water  Street,  as  hereinbefore 
darribed,  and  also  for  the  repairing  the  mid- 
fip  alleys.and  introducing  the  Schuylkill  water, 
•ad  pnmps,  as  before  specified — ail  which  ob- 
frcts  may,  I  persuade  msclf,  be  accomplished 
"»  principles  at  once  just  in  relation  to  individ- 
n»K  and  highly  beneficial  to  the  public :  the 
***!  sum,  however,  not  to  be  paid  unless  said 
law*  be  passed  within  one  year  after  my  de- 

XXIV.  And  as  it  regards  the  remainder  of 
*•£  residue  of  my  personal  estate,  in  trust,  to 
««st  the  same  in  good  securities,  and  in  like 
"anner  to  invest  the  interests  and  income  there- 
of from  time  to  time,  so  that  the  whole  shall 
■'tin  a  permanent  fund,  and  to  apply  the  in- 
cpo*of  the  snid  fund: 

1st  To  the  further  improvement  and  maintc- 
****  of  the  aforesaid  college,  as  directed  in  the 
^paragraph  of  the  XXIst  clause  of  this  will. 
1j6*j  »3rt.  To  enable  the  corporation  of  the 
' p?  of  Philadelphia  to  provide  more  effectually 
"an  they  now  do,  for  the  security  of  the  per- 
10B»  and  property  of  the  inhabitants  of  the  said 
"ty-  by  a  competent  police,  including  a  suffl- 
-wa  number  of  watchmen,  really  suited  to  the 
repose;  and  to  this  end,  I  recommend  a  divis- 
**  of  the  city  into  watch  districts,  or  four 
j*r*,«avch  under  a  proper  head,  and  that  at 
**•  '•o  watchmen  shall,  in  each  round  or  sta- 
tw».  ftm  together. 
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3d.  To  enable  the  said  corporation  to  im- 
prove the  city  propertv.  and  the  general  ap- 
pearance of  the  city  itself,  and,  in  effect,  to  di- 
minish the  burden  of  taxation,  now  most  op- 
pressive, especially  on  those  who  are  the  least 
able  to  bear  it. 

To  all  which  objects,  the  prosperity  of  the 
city,  and  the  health  and  comfort  of  its  inhabit- 
ants, I  devote  the  said  fund  as  aforesaid,  and 
direct  the  income  thereof  to  be  applied  yearly 
and  every  year  forever,  after  providing  for  the 
college  as  hereinbefore  directed,  as  my  primary 
object.  But,  if  the  said  city  shall  knowingly 
ana  willfully  violate  any  of  the  conditions  here- 
inbefore and  hereinafter  mentioned,  then  I  give 
and  bequeath  the  said  remainder  and  accumu- 
lations to  the  Commonwealth  of  Pennsylvania, 
for  the  purposes  of  internal  navigation ;  except- 
ing, however,  the  rents,  issues,  and  profits  of 
my  real  estate  in  the  city  and  County  of  Phila- 
delphia, which  shall  forever  be  reserved  and 
applied  to  maintain  the  aforesaid  college,  in 
the  manner  specified  in  the  last  paragraph  of 
the  XXIst  clause  of  this  will:  And  if  the  Com- 
monwealth of  Pennsylvania  shall  fail  to  apply 
this  or  the  preceding  bequest  to  the  purposes 
before  mentioned,  or  shall  apply  any  part  there- 
of to  any  other  use,  or  shall,  for  the  term  of 
one  year  from  the  time  of  my  decease,  fail  or 
omit  to  pass  the  laws  hereinbefore  specified  for 
promoting  the  improvement  of  the  city  of  Phil- 
adelphia, then  I  give,  devise,  and  bequeath  the 
said  remainder  and  accumulations  (the  rents 
aforesaid  always  excepted  and  reserved  for  the 
college  as  aforesaid)  to  the  United  States  of 
America,  for  the  purposes  of  internal  naviga- 
tion, and  no  other. 

Provided,  nevertheless,  and  I  do  hereby  de- 
clare, that  all  the  preceding  bequests  and  de- 
vises of  the  residue  of  my  estate  to  the  mayor, 
aldermen  and  citizens  of  Philadelphia,  are 
made  upon  the  following  express  conditions, 
that  is  to  say:  First.  That  none  of  the  moneys, 
principal,  interest,  dividends,  or  rents,  arising 
from  the  said  residuary  devise  and  bequest.sliatl 
at  any  time  be  applied  to  any  other  purpose  or 
purposes  whatever,  than  those  herein  men- 
tioned and  appointed.  Second.  That  separate 
accounts,  distinct  from  the  other  accounts  of 
•the  corporation,  shall  be  kept  by  the  [#130 
said  corporation,  concerning  the  said  devise, 
bequest,  college,  and  funds,  and  of  the  invest- 
ment and  application  thereof;  and  that  a  sepa- 
rate account  or  accounts  of  the  same  shall  be 
kept  in  bank,  not  blended  with  any  other  ac 
count,  so  that  it  may  at  all  times  appear  on  ex- 
amination by  a  committee  of  the  Legislalurc.as 
hereinafter  mentioned,  that  my  intentions  had 
been  fully  complied  with.  Third.  That  the 
said  corporation  render  a  detailed  account  an- 
nually, in  duplicate,  to  the  Legislature  of  the 
Commonwealth  of  Pennsylvania,  at  the  com- 
mencement of  the  session,  one  copy  for  the  Sen- 
ate, and  the  other  for  the  House  of  Represent- 
atives, concerning  the  said  devised  and  be- 
queathed estate,  and  the  investment  and  appli- 
cation of  the  same,  and  also  a  report  in  like 
manner  of  the  state  of  the  said  college,  and  shall 
submit  all  their  books,  papers,  and  accounts 
touching  the  same,  to  a  committee  or  commit- 
tees of  the  Legislature  for  examination,  when 
the  same  shall  be  required. 

Fourth.  The  said  corporation  shall  also  cause 
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to  be  published  in  the  month  of  January,  an- 
nually, in  two  or  more  newspapers,  printed  in 
the  city  of  Philadelphia,  a  concise  but  plain  ac- 
count of  the  state  of  the  trusts,  devises,  and  be- 
quests herein  declared  and  made,  comprehend- 
ing the  condition  of  the  said  college,  the  num- 
ber of  scholars,  and  other  particulars  needful 
to  be  publicly  "known,  for  the  year  next  preced- 
ing the  said  month  of  January,  annually. 

(The  25th  section  related  to  the  winding  up 
of  the  Girard  Bank,  and  the  26th  appointed 
Timothy  Paxon,  Thomas  P.  Cope,  Joseph  Rob- 
erts, William  J.  Duane,  and  John  A.  Barclay, 
Executors.  Then  followed  the  execution  of 
the  will,  in  regular  form,  on  the  16th  day  of 
February,  1830.) 

Whereas,  I,  Stephen  Girard,  the  testator 
named  in  the  foregoing  will  and  testament, 
dated  the  sixteenth  day  of  February,  eighteen 
hundred  and  thirty,  have,  since  the  execution 
thereof,  purchased  several  parcels  and  pieces  of 
real  estate,  and  have  built  sundry  messuages, 
all  which,  as  well  as  any  real  estate  that  I  may 
hereafter  purchase,  it  is  my  wish  and  intention 
to  pass  by  the  said  will:  Now,  I  do  hereby 
republish. the foregoinglast will  and  testament, 
dated  February  16,  1830,  and  do  confirm  the 
same  in  all  particulars. 

In  witness,  I,  the  said  Stephen  Girard,  set 
my  hand  and  seal  hereunto,  the  twenty-fifth 
day  of  December,  eighteen  hundred  and  thirty. 

Stephen  Girard.  Tl.  a.] 
137*1  *Signed,  sealed,  published,  and  declared 
by  the  said  Stephen  Girard,  as  and  for  a  re- 
publication of  his  last  will  and  testament,  in 
the  presence  of  us,  who,  at  his  request,  have 
hereunto  subscribed  our  names  as  witnesses 
thereto,  in  the  presence  of  the  said  testator 
and  of  each  other,  December  25th,  1830. 

John  H.  Erwdj,  ■ 
Samuel  Arthur, 
Jno.  Thomson. 
Whereas  I,  Stephen  Girard,  the  testator 
named  in  the  foregoing  will  and  testament, 
dated  February  16th,  1830,  have  since  the  exe- 
cution thereof,  purchased  several  parcels  and 
pieces  of  land  and  real  estate,  and  have  built 
sundry  messuages,  all  of  which,  as  well  as  any 
real  estate  that  I  may  hereafter  purchase,  it  is 
my  intention  to  pass  by  said  will;  and  whereas, 
in  particular,  I  have  recently  purchased  from 
Mr.  William  Parker,  the  mansion-house,  out- 
buildings, and  forty-five  acres  and  some  perches 
of  land,  called  Peel  Hall,  on  the  Ridge  road,  in 
Penn  Township:  Now,  I  declare  it  to  be  my 
intention,  and  I  direct,  that  the  orphan  estab- 
lishment, provided  for  in  my  said  will,  instead 
of  being  built  as  therein  directed  upon  my 
square  of  ground  between  High  and  Chestnut 
and  Eleventh  and  Twelfth  streets,  in  the  city 
of  Philadelphia,  shall  be  built  upon  the  estate, 
so  purchased  from  Mr.  W.  Parker,  and  1  hereby 
devote  the  said  estate  to  that  purpose,  exclusive- 
ly, in  the  same  manner  as  1  had  devoted  the  said 
square,  hereby  directing  that  all  the  improve- 
ments and  arrangements  for  the  said  orphan 
establishment,  prescribed  by  my  said  will,  as  to 
said  square,  shall  be  made  and  executed  upon 
the  said  estate,  just  as  if  I  had  in  my  will  de- 
voted the  said  estate  to  said  purpose — conse- 
quently, the  said  square  of  ground  is  to  consti- 
tute, and  I  declare  it  to  be  a  part  of  the  resi- 
due and  remainder  of  my  real  and  personal  es- 
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tate,  and  given  and  devised  for  the  same  us 
and  purposes,  as  are  declared  in  section  tweni 
of  my  will,  it  being  my  intention,  that  the  sai 
square  of  ground  shall  be  built  upon,  and  in 
proved  in  such  a  manner  as  to  secure  a  sa: 
and  permanent  income  for  the  purposes  state 
in  said  twentieth  section. 

In  witness  whereof,  I,  the  said  Stephen  Gi 

ard,  set  my  hand  and  seal  hereunto,  the  twei 

tieth  day  of  June,  eighteen  hundred  and  thirti 

one.  Stephen  Girard.     [l.  s.] 

Signed,  sealed,  published,  and  declared,  by  tl 

said  Stephen  Girard,  as  and  for  a  republic 

tion  of  his  last  will  and  testament,  and 

'further  direction  in  relation  to  the  [*13 

real  estate  therein  mentioned,  in  the  preseni 

of  us,  who,  at  his  request,  have  hereun' 

subscribed  our  names  as  witnesses  thereto,  I 

the  presence  of  the  said  testator,  and  of  eat 

other,  June  20, 1831.     S.  H.  Carpknibb, 

L.  Bardin, 

Samuel  Arthur. 

The  executors  named  in  the  will,  duly  provi 

the  same  with  the  codicils  before  the  register 

wills  for  the  city  and  County  of  Philadelphi 

obtained  letters  testamentary  thereon,  and  tot 

upon  themselves  the  burden  of  the  execute 

thereof.    Inventories  and  supplementary  inve 

tories  of  the  estate  were  filed,  debts  and  leg 

cies  paid,  and  large  sums  of  money  paid  to  1 

siduary  legatees.    The  accounts  of  the  exec 

tors  were  filed  in  the  office  of  the  register 

wills,  from  which  they  passed,  in  due  course  i 

legal  proceedings,  to  the  Orphans'  Court  for  tj 

city  and  County  of  Philadelphia. 

An  Act  of  the  Legislature  of  Pennsvlvani 
of  24th  March,  3882,  "To  enable  the  Mayc 
Aldermen    and   Citizens  of    Philadelphia 
carry  into  effect  certain  improvements,  and 
execute  certain  trusts,"  recites  the  bequest 
$500,000,  in  Stephen  Girard's  will,  sec.  22, 
the  mayor,  aldermen  and  citizens  of  Philadi 
phia,  in  trust,  &c.,  and  "  for  the  purpose  of  e 
abling  the  mayor,  aldermen   and  citizens 
Philadelphia,  aforesaid,  to  effect  the  improt 
menta  contemplated  by  the  said  testator,  and 
execute  in  all  other  respects  the  trusts  crw>ti 
by  his  will,  to  enable  the  constituted  authoi 
ties  of  the  city  of  Philadelphia  to  carry  whil 
into  effect,  the  said  Stephen  Girard  has  desin 
the  Legislature  to  enact  the  necessary  laws 
Sections  1  to  9  contain  enactments  stipulati 
by  the  testator  in  sec.  23  of  the  will,  as  the  en 
dition  on  which  $300,000  was  bequeathed 
the  Commonwealth  of  Pennsylvania. 

"  And  forasmuch  as  in  the  course  of  time 
may  appear  that  powers  are  not  vested  in  tl 
said,  the  mayor,  aldermen  and  citizens  of  Ph 
adelphia,  which  may  be  yet  required,  to  tl 
full  execution  of  those  parts  of  the  said  will 
the  said  Stephen  Girard,  for  the  carrying 
which  into  effect  he  has  in  his  said  will  i 
quested  legislative  provision,  and  it  is  the  o 
ject  and  intent  of  this  act  fully  to  confer  I 
such  powers. 

"  Sec.  10.  Be  it  further,  <fec,  That  it  shall 
lawful  for  the  mayor,  aldermen  and  citizens 
Philadelphia,  to  exercise  all  such  jurisdictio 
enact  all  such  ordinances,  and  do  and  execu 
all  such  acts  and  "things  whatsoever  as  j'*l  3 
may  be  necessary  and  convenient  for  the  ft 
and  entire  acceptance,  execution  and  prosec 
tion,  of  any  and  all  the  devises  and  bequest 
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trula  and  provisions,  contained  in  the  said  will. 
wtudTare  the  subjects  of  the  preceding  parts  of 
tab  act,  and  to  enable  the  constituted  authori- 
ty of  the  city  of  Philadelphia  to  carry  which 
into  effect,  the  said  Stephen  Girard  has  desired 
tie  Legislature  to  enact  the  necessary  laws. 

"It.  And  be  it  further,  &c.,  That  no  road 
or  rtreet  shall  be  laid  out  or  passed  through 
the  land  in  the  County  of  Philadelphia,  be- 
queathed by  the  late  Stephen  Girard  for  the 
erection  of  a  college,  unless  the  same  shall  be 
recommended  by  the  trustees  or  directors  of 
the  mid  college,  and  approved  of  by  a  majority 
of  toe  select  and  common  councils  of  the  city 
of  Philadelphia." 

By  another  Act,  passed  on  the  4th  of  April, 
1833,  entitled  "A  supplement  to  the  Act  enti- 
tled '  An  Act  to  enable  the  Mayor,  Aldermen 
ind  Citizens  of  Philadelphia,  to  carry  into  ef- 
fect certain  improvements,  and  to  execute  cer- 
tain trusts,' "  the  select  and  common  council  of 
the  dry  of  Philadelphia  are  authorized  to  pro- 
fide  by  ordinance,  or  otherwise,  for  the  elec- 
tion or  appointment  of  such  officers  or  agents 
■  thev  may  deem  essential  to  the  due  execu- 
tion of  the  duties  and  trusts  enjoined  and  cre- 
tin! by  the  will  of  the  late  Stephen  Girard. 

In  October,  1896,  some  of  the  heirs  of 
Stephen  Girard  filed  a  bill  upon  the  equity  side 
of  the  Circuit  Court  of  the  United  States  for  the 
Enters  District  of  Pennsylvania,  against  the 
corporation  of  Philadelphia,  the  executors,  and 
woe  of  the  nieces  of  Girard,  who  were  made 
co-defendants.  The  claim,  as  presented  in  the 
original  bill,  amended  bill,  and  bill  of  revivor 
(in  which  Henry  Stump  is  made  a  party  as  the 
sdmmBtratoT  of  one  of  the  deceased  complain- 
«BM.  is  as  follows: 

"  Tow  orator  and  oratrix  further  show,  that 
oaongst  other  things  in  their  original  bill,  they 
b»Te  alleged  and  charged  that  the  testator, 
Stephen  Girard,  by  a  supposed  devise  in  his 
hit  vrill  and  testament,  has  in  the  first  place 
appropriated  two  millions  of  dollars  to  the 
<atTor,  aldermen  and  citizens  of  Philadelphia, 
is  trust,  for  the  erection  and  endowment  of  a 
college,  for  the  maintenance  and  education  of  a 
da»  of  orphans,  attempted  to  be  described  by 
'ie  laid  testator  in  his  will. 

"  And  your  orator  and  oratrix  further  state, 
■hat  in  their  original  bill,  they  set  out  that  the 
wid  testator,  in  and  by  his  will,  after  appropri- 
140*}  ating  *the  two  millions  of  dollars,  as 
aforesaid,  by  another  supposed  devise,  dedi- 
cated the  whole  of  the  remduum  of  his  real  and 
personal  estate,  with  certain  exceptions  men- 
tioned ia  the  said  original  bill,  to  the  mayor,  al- 
dermen and  citizens  of  Philadelphia,  in  trust, 
far  the  progressive  enlargement  of  said  college, 
ud  that  there  are  no  other  limitations  to  the 
wmber  of  orphans  to  be  ultimately  admitted 
iato  the  said  college,  nor  to  the  cost  nor  extent 
of  the  establishment,  but  the  number  and  ex- 
■eat  of  the  collegiate  buildings  and  their  ap- 
pendages, that  may  from  time  to  time  be 
•reeled  within  the  entire  area  of  forty -five  acres 
and  some  perches  of  land,  being  a  country  seat 
Jfled  Peel  Hall;  so  that  in  effect  there  is  no 
devise  over  of  any  part  of  the  said  re*iduum  of 
4e  leal  and  personal  estate  of  the  testator,  to 
jay  other  use,  purpose  or  object,  after  deduct- 
■Bgjhe  appropriations  that  are  excepted  in  the 
onpaal  bill,  than  the  charity  connected  with 
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the  establishment  of  said  college,  except  it  be 
contingently,  in  case  the  said  college  establish- 
ment be  not  made,  as  it  is  contemplated  to  be, 
capable  of  absorbing  the  whole  of  the  said  re- 
siduum of  the  real  and  personal  estate,  intended 
to  be  devised  in  trust  as  aforesaid,  as  by  a  ref- 
erence to  the  said  original  bill  and  exhibits, 
which  your  complainants  pray  may  be  taken 
as  part  of  this  bill,  will  more  fully  appear. 

"  Your  complainants  suggest  and  insist  to  be 
available,  that  it  will  be  decided,  from  a  true 
exposition  and  construction  of  the  said  will, 
which  is  submitted  to  the  court,  that  it  was  the 
intention  of  the  testator  to  dedicate  the  whole 
of  the  rents,  issues,  and  profits  of  his  real  estate 
in  the  city  and  County  or  Philadelphia',  in  trust, 
exclusively  to'  the  uses  and  purposes  of  the  char- 
ity connected  with  said  college,  and  not  that 
the  said  real  estate,  or  the  rente,  issues,  and 
profits  thereof  are  to  be  contingently  applied  to 
any  other  use  or  purpose,  unless  it  be  to  the 
payment  of  a  ratable  proportion  of  certain  an- 
nuities charged  on  the  real  estate  of  the  testator, 
in  the  State  of  Pennsylvania,  by  the  eighteenth 
clause  in  his  will. 

"  And  your  orator  and  oratrix  further  aver 
and  expressly  charge,  that  the  charity  connected 
with  the  college,  if  the  establishment  is  erected 
and  managed  according  to  the  directions  of  the 
testator,  and  the  necessary  buildings  construct- 
ed so  as  to  fill  up  and  improve  the  whole  area 
of  forty-five  acres  and  some  perches  of  land, 
will  require  and  consume  the  whole  of  the  re- 
siduum  of  his  real  and  personal  estate,  attempt- 
ed to  be  devised  as  aforesaid  for  the  purposes 
of  erecting,  progressively  enlarging,  and  per- 
petually maintaining  said  collegiate  establish- 
ment, for  the  support  and  education  of  as  great 
a  number  *of  orphans  as  the  testator  [*  141 
directs  to  be  admitted  therein,  so  that  there  will 
be  no  surplus  of  said  reiiduum  of  his  real  and 
personal  estate  supposed  to  be  devised  in  trust 
as  aforesaid,  to  be  appropriated  to  any  other  ob- 
jects or  purposes  designated  by  the  testator  in 
his  will.  And  your  orator  and  oratrix  aver, 
that  there  is  no  devise  over  for  any  other  pur- 
pose upon  any  contingency  of  the  said  two  mill- 
ions of  dollars,  supposed  to  be  devised  to  the 
mayor,  aldermen  and  citizens  of  Philadelphia, 
in  trust,  for  the  erection  aDd  endowment  of 
said  college,  and  that  no  part  of  said  two  mill- 
ions of  dollars,  according  to  the  will  of  the  tes- 
tator, can  be  applied  in  any  event  to  any  other 
use,  purpose  or  object,  except  to  the  charitable 
objects  depending  upon  the  erection,  endow- 
ment and  perpetual  support  of  said  college. 
And  your  orator  and  oratrix  aver  and  insist  to 
be  available,  that  the  said  supposed  devise  of 
two  millions  of  dollars  to  the  mayor,  aldermen 
and  citizens  of  Philadelphia,  in  trust,  for  the 
erection  and  endowment  of  said  college,  for 
the  benefits  of  uncertain  objects  of  charity, 
supposed  to  be  intended  by  the  testator,  is 
voia. 

"  And  your  complainants  maintain,  that  the 
mayor,  aldermen  and  citizens  of  Philadelphia, 
were,  at  the  death  of  the  testator,  incapable  of 
executing  any  such  trust,  or  of  taking  and  hold- 
ing a  legal  estate  for  the  benefit  of  others;  and 
that  whatever  may  be  the  capacity  of  said 
mayor,  aldermen  and  citizens  oi  Philadelphia, 
to  hold  property  for  the  use  of  others,  or  to  ex- 
ecute a  trust,  the  objects  for  whose  benefit  the 
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said  devise  in  trust  is  supposed  to  have  been 
mode,  are  indefinite,  vague,  and  uncertain,  as 
will  appear  from  an  examination  of  said  will : 
so  that  no  trust  is  created  that  is  capable  of  be- 
ing executed,  or  is  cognizable  either  at  law  or 
in  equity,  and  no  estate  passed  by  said  supposed 
devise,  that  can  vest  in  any  existing  or  ascer- 
tainable cestui  que  trvtt;  that  if  the  objects  or 
persons  for  whose  benefit  the  said  devise  is  sup- 
posed to  have  been  made,  were  susceptible  of 
ascertainment,  yet  such  beneficiaries,  when  as- 
certained, would  be  wholly  incapable  of  trans- 
mitting their  equitable  title  in  perpetual  suc- 
cession, so  that  the  said  two  millions  of  dollars, 
for  wajit  of  a  good  and  effectual  devise,  has 
descended  by  operation  of  the  law  governing 
descents  in  the  State  of  Pennsylvania,  and  the 
treaty  stipulations  between  France  and  the 
United  States,  to  the  heirs-at-law  of  Stephen 
Girard,  the  testator,  according  as  such  laws  and 
treaty  stipulations  affect  the  rights  of  such  of 
the  heirs  as  are  aliens  and  such  as  are  citizens 
of  the  United  States. 

"  Your  orator  and  oratrix  expressly  charge 
1 42*1  in  their  original  bill,  that  *the  said  sup- 
posed devise  to  the  mayor,  aldermen  and  cit- 
izens of  Philadelphia,  in  trust  of  the  whole  of 
the  retiduum  of  the  real  and  personal  estate  of 
the  testator,  for  the  erection,  progressive  en- 
largement, and  perpetual  support  of  said  col- 
lege, is  void,  and  that  your  complainants  were 
heirs  at-law  of  said  testator,  and  each  entitled  to 
one  third  part  of  the  estate  of  the  testator,  un- 
disposed of  or  ineffectually  disposed  of  by  his 
last  will,  according  to  the  law  governing  de- 
scents in  the  State  of  Pennsylvania,  and  the 
treaty  stipulations  between  France  and  the 
United  States;  and  that  the  testator  at  the  time 
of  his  death  left  certain  other  heirs,  namely, 
Maria  Antoinetta.  wife  of  John  Hemphill, 
Henrietta,  wife  of  John  Y.  Clark,  and  Caroline, 
wife  of  John  Honiara,  which  said  Maria,  Hen- 
rietta, and  Caroline,  are  nieces  of  the  said  testa- 
tor, and  daughters  of  John  Girard,  late  at  Phil- 
adelphia, deceased,  and  they  and  their  hus- 
bands, except  the  husband  of  said  Caroline,  are 
all  made  defendants  to  said  bill,  together  with 
Mark  Richards,  who  is  the  trustee  o'  Caroline, 
all  of  w  hich  said  defendants  are  citizens  of  the 
State  of  Pennsylvania.  And  your  orator  and 
oratrix  further  allege  that  the  last  named  heirs 
are  the  only  persons  entitled  besides  your  com- 
plainants to  any  part  of  the  real  or  personal 
estate  of  which  the  said  testator  died  seized  or 
possessed,  and  which  remained  undisposed  of 
or  ineffectually  devised  by  his  will. 

"And  your  complainants,  as  they  are  in- 
formed, verily  believe  and  expressly  charge, 
that  notwithstanding  the  invalidity  of  said  sup- 
posed devise  or  devises  in  trust,  the  said  mayor, 
aldermen  and  citizens  of  Philadelphia,  soon 
after  the  death  of  the  testator  entered  upon  and 
possessed  themselves  of  the  two  millions  of  dol- 
lars, supposed  to  be  devised  to  them  in  trust  for 
the  erection  and  support  of  said  college,  and 
also  of  the  whole  of  the  retiduum  of  the  real 
and  personal  estate  of  the  testator,  supposed  to 
be  devised  to  them  for  the  same  purposes,  and 
have  ever  since  continued  to  hold  and  manage 
the  same  according  to  the  terms  of  said  sup- 
ported trust,  or  under  the  pretext  of  applying 
the  said  two  millions  of  dollars,  and  the  said 
retiduum  of  the  real  and  personal  estate  of  the 
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not  passed,  and  is  considered  as  abandoned. 
As  to  the  second,  this  charity  is  as  precise  as 
any  which  has  ever  been  established.  The  trust 
is  to  build  upon  a  place  specially  marked  out ;  the 
children  are  to  be  poor,  born  in  Philadelphia, 
then  in  New  York,  then  New  Orleans.  The 
description  is  specific  and  limited.  In  England, 
a  charity,  however  general, •  always  succeeds; 
there  is  no  case  in  which  it  has  failed.  The 
only  question  there  is  about  its  administration ; 
whether  by  the  Chancellor  in  his  ordinary  juris- 
diction, or  under  the  sign-manual  of  the  crown. 
The  statute  82,  34  Henry  VIII.,  which  forbade 
devises  to  corporations  in  mortmain,  never  was 
in  force  in  Pennsylvania.  The  settlers  agreed 
in  England  upon  the  laws  which  should  govern 
them. 

147*]  "White  and  Brockden's  History  of 
Laws,  Appendix  1,  says  that  wills,  &c.,  in 
writing  and  attested  should  have  the  same  force 
as  to  land  that  conveyances  had.  This  was  on 
5th  May,  1683.  The  same  rule  was  estab- 
lished on  the  7th  December,  16S2,  if  the  will 
were  proved  in  forty  days.  (Same  book,  Ap- 
pendix, 4,  chapter  45.) 

On  the  1st  January,  1693,  this  law  was  in 
force.  The  Legislature  requested  the  governor 
to  declare  what  laws  were  in  force,  who  com- 
plied and  declared  that  this  was, amongst  others. 
(Same  book,  Appendix,  7,  8.) 

In  1683,  a  law  restrained  the  testator,  if  he 
had  a  wife  and  child,  from  willing  away  more 
than  one  third;  but  in  1693,  the  full  power  was 
restored.    (Same  book.  Appendix,  9.) 

After  a  slight  alteration  (see  Appendix,  12), 
the  statute  of  wills  was  passed  in  1706,  which 
was  in  force  until  Girard's  death.  It  declares 
that  wills  in  writing,  and  attested,  shall  be  good 
as  conveyances.  The  power  to  make  a  will  is 
general,  and  to  devise  to  anyone.  If  corpora- 
tions, therefore,  can  take  by  deed,  they  can  by 
devise. 

The  corporation  has  power  to  take.  If  the 
statutes  of  mortmain  are  in  force,  they  do  not 
intercept  the  grant  on  its  way  to  the  corpora- 
tion; there  must  be  an  office  found  to  escheat 
the  property  to  the  State.  (7  Scrg.  &  Rawle, 
318;  14  Peters,  122;  Shelford,  8.) 

The  policy  of  the  mortmain  statutes  of  En- 
gland has  not  been  adopted  in  Pennsylvania. 
The  Act  of  1791  (Purdon,  182,  183)  forbids 
corporations  from  holding  property  "  exceed- 
ing £500  in  income,"  but  permits  them  to  hold 
any  quantity  of  unproductive  land. 

The  statutes  of  mortmain  do  not  extend  to 
Pennsylvania.  If  they  do.  it  is  contrary  to  the 
English  decisions  about  their  colonies.  (2  Meri- 
vale,  143;  2  Maddock's  Ch.  Pr.,  61,  note  62;  8 
Wheat.,  476.) 

If  they  had  been  considered  as  being  in  force, 
there  would  have  been  escheats  under  them; 
but  none  are  found. 

The  rule  prescribed  by  the  court  in  3  Binnoy, 
697,  was  that  where  there  was  a  Pennsylvania 
statute  on  the  same  subject  with  an  English 
statute,  the  latter  was  not  in  force.  But  this 
could  not  be  carried  out  universally,  for  the 
statute  4  Anne  and  the  Pennsylvania  law  of 
1714  were  declared  both  to  be  in  operation. 

The  city  of  Philadelphia  has  an  unlimited 
power  to  acquire  land.  The  charters  of  1701 
aud  1789  both  give  it.  (2  Smith's  Laws,  462.) 
The  power  is  to  hold  to  them  and  their  success- 
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ore  forever,  or  they  can  alienate  it  as  a  natural 
person  can. 

Has  the  city  power  to  take  in  trust  T 

•The  old  doctrine  was  that  a  corpora-  (M48 
tion  could  not  be  seized  to  a  use.  (Sugden  on 
Uses,  10.) 

But  it  has  been  since  settled  that  a  corpora- 
tion may  be  a  trustee.  If  it  receives  a  deed, 
the  legal  estate  will  pass,  provided  the  statutes 
of  mortmain  do  not  prohibit  it.  If  the  trust  is 
void,  equity  will  decree  a  reconveyance;  but 
this  cannot"  be  necessary,  unless  the  legal  estate 
had  passed.  And  if  a  corporation  is  incapable 
of  executing  the  trust,  equity  will  appoint  some 
person  who  is  not.  (1  Saunders  on  Uses,  346, 
349;  Willes  on  Trustees,  31;  Levin  on  Trusts, 
10,  11;  2  Thomas's  Co.  Litt.,  706,  note;  I 
Cruise's  Digest,  408,  tit.  12,  Trust,  chap.  1,  sec. 
89.) 

Also,  that  a  corporation  may  be  a  trustee. 
(2  Vernon,  411;  2  Bro.  Par.  Ca.,  870;  7  Bro. 
Par.  Ca.,  285.) 

Where  a  corporation  abused  a  trust  and  was 
dismissed.  (See  8  Bro.  Chan.  Cas.,  171.  871 ; 
4  Vesey,  453;  2  Vesey,  Jun.,  46;  1  Vesev, 
467;  14  Vesey,  258;  12  Mass.  Rep.,  547;  17 
Sere.  &  Rawle,  89;  3  Rawle,  170.) 

The  cases  in  12 Mass.  Rep.,  547,  and  17Serg. 
&  Rawle,  89,  may  not  appear  at  first  to  sustain 
the  doctrine,  but  the  cases  are  right.  That  of 
3  Rawle,  170,  is  very  much  like  the  present, 
and  establishes  the  doctrine,  that  if  the  trust  is  for 
the  welfare  of  the  corporation,  it  may  take  it. 

The  Acts  of  the  legislature  of  Pennsylvania 
of  24th  March  and  4th  April,  1832,  are  strong 
indications  of  what  the  law  is  in  that  State. 
That  of  March  (sec.  10,  11)  gives  the  corpora- 
tion power  to  carry  out  the  trust;  enacts  that 
no  road  shall  pass  through  the  land,  and  gives 
power  to  appoint  officers.  Both  acts  acknowl- 
edge and  assist  the  trust,  and  imply  that  the 
corporation  had  power  to  take  it.  This  is  evi- 
dence of  an  existing  power.    (4  Peters,  508.) 

The  charter  of  Philadelphia  (page  73  of  city 
ordinances),  in  the  16th  section,  grants  a  gen- 
eral power  to  make  laws  for  the  welfare  of 
the  people. 

The  case  in  1  Vesey,  584.  does  not  warrant 
the  Inference  drawn  from  it  by  the  counsel  on 
the  opposite  side.  ( See  as  to  this  case,  Boyle  on 
Charitable  Uses,  84.) 

As  to  the  uncertainty  of  the  beneficiaries. 

It  is  an  error  to  suppose  that  a  trustee  must 
take  for  beneficiaries  known  and  established. 
Suppose  a  marriage  settlement  for  life  with 
power  to  devise.  Where  is  the  estate  beyond 
the  life  until  the  power  is  executed?  It  vests 
in  no  one.  A  charitable  use  is  only  a  power 
•of  appointment,  and  the  children,  in  [*149 
this  case,  when  named,  have  a  good  right  to 
the  use.  So  it  is  in  churches.  When  a  minis- 
ter is  elected,  he  takes  the  estate  according  to 
the  foundation;  and  so  also  with  shoolmasters, 
who  have  sometimes  a  freehold.  (Shelford, 
762,  763,  765,  767,  780.) 

If  the  trustee  will  not  nominate,  chancery 
will.    (8  P.  W..  146;  8  Atkyns,  164.) 

The  tenure  of  the  cestui  que  use  is  fixed ;  the 
boys  of  merit  are  to  remain  in  the  college  until 
they  are  from  fourteen  to  eighteen  years  of 
age.  They  are  easily  ascertainable.  It  is  true 
that  no  one  has  a  claim  until  the  appointment 
is  made.    But  this  is  the  case  with  many  trusts 
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■if  private  properly  where  the  estate  is  uncer- 
tain until  certain  issue  are  born.  Where  there 
it  a  power  to  name  some  one  of  kin  to  take,  a 
remote  relation  may  be  selected.  (1  Atkyns, 
#9:  4  Russell.  393.)  A  power  to  appoint 
unongst  "  poor  relations "  may  be  either  a 
chanty  in  the  legal  sense  of  the  term,  or  an  or- 
dinary provision  of  kindness.  (7  Vesey,  Jun., 
*»;  2  Atkyns,  338;  17  Vesey,  Jun.,  371;  1 
Shoales  &  Lefroy,  111 ;  Boyle  on  Charities.  31 
•44.)  The  only  difference  between  the  two  is 
that  in  the  first  case,  it  will  last  longer  than  in 
the  other.  A  power  of  appointment  is  some- 
times vested  in  particular  persons  from  special 
renfidence.  and  sometimes  it  passes  to  heirs. 
i  I  Parities  are  kept  up  forever. 

Uncertainty  is  indispensable  to  all  charities. 
If  anyone  has  a  right  to  claim  by  law,  it  ceases 
to  be  a  charity. 

Where  did  the  favor  with  which  charities 
are  regarded,  and  the  motive  by  which  they 
ire  established,  spring  from?  The  doctrine  is 
traced  op  to  the  civil  law.  But  where  did 
Justinian  get  these  ideas?  They  came  from 
ConsUntine,  the  first  Christian  emperor,  and 
they  can  be  traced  up  to  a  higher  source  than 
tin— the  Bible,  The  Anglo-Saxons  received 
ill  their  principles  from  the  same  authority. 
tTphan-houses  were  exempted  from  taxation. 
fTiginally  the  injunction  of  the  Bible  was  to 
"  tonor  thy  father  and  thy  mother;"  but  the 
iranestic  affections  are  selfish,  and  it  was  re- 
ferred for  Christianity  to  enjoin  the  duty  of 
•  taring  thy  neighbor  as  thyself."  The  Jew- 
:=i  lawyer  asked  who  his  neighbor  was,  and  it 
t»  hard  to  convince  him  that  a  Samaritan 
wold  be  so.  There  was  the  same  difficulty  as 
1  sow  respecting  the  uncertainty  of  the  bene- 
i  fcary.  The  lesson  of  charity  is  taught,  too,  in 
the  case  of  the  woman  who,  in  her  humility, 
.''.aimed  only  the  crumbs  that  fell  from  the 
uMe.  and  in  the  beautiful  parable  of  visiting 
the  sick  and  the  prisoner:  "Inasmuch  as  ye 
150*1  have  *done  it  to  the  least  of  these,  ye 
hire  clone  it  unto  me."  Even  in  the  older 
Jewish  records,  we  find  the  same  lesson  of 
philanthropy  taught  where  the  sheaf  is  left  for 
the  unknown  and  unacknowledged  stranger. 
It  is  the  uncertainty  of  the  person  upon  whom 
Ae  benefit  may  fall  that  gives  merit  to  the  ac- 
tion. A  legacy  to  a  friend  is  no  charity.  The 
tat  trustee  for  a  charity  was  St.  Paul.  The 
-*k  are  always  uncertain ;  and  to  all  hospitals, 
4*  objection  now  made  would  apply  (3 
[•amat  169,  title  3,  sec.  3;  3  Vesey,  378;  1 
\«non.  248;  7  Vesey,  76;  17  Vesey,  871), 
&at  it  becomes  a  charity  as  soon  as  uncertainty 
^egiiu.  (Ambler,  423;  5  Raw le,  151;  manu- 
«rif*  case  from  Pennsylvania,  not  yet  report- 
«i.  that  beneficial  societies  are  not  charities.) 

Jfr.  Btnnejf  then  proceeded  with  his  own 
"punent,  and  stated  the  following  points: 

1.  That  such  uses  as  those  in  Mr.  Qirard's 
*3j  are  good  at  the  common  law  in  England, 
*Uch  is  the  common  law  of  Pennsylvania. 

*-  That  the  city  being  in  possession  of  the 
'nia.  nothing  more  is  necessary  for  them,  as 
'-hey  want  no  remedy  whether  there  would  be 
°«  at  common  law  or  not. 

S-  That  such  trusts  are  entitled  to  protection 
n>  equity,  upon  the  general  principles  of  equity 
jaradiction,  which  protects  all  lawful  trusts 
'•ethar  there  be  a  trustee  or  not 
Bowing, 


4.  That  they  in  fact  enjoyed  this  protection 
in  chancery  before  the  48  Eliz.  by  the  original 
jurisdiction  of  that  court,  and  have  had  it  ever 
since. 

5.  That  43  Eliz.  is  only  an  ancillary  remedy, 
long  disused  in  England  from  its  inconven- 
ience, and  is  supplied  by  chancery,  not  as  an 
usurper  on  the  statute,  but  as  the  rightful  orig- 
inal tribunal  for  such  trusts. 

6.  That  whatever  the  48  Eliz.  imparted  to 
the  law  of  Charles,  except  the  mere  remedy  by 
commission  from  the  Lord  Chancellor,  is  thor- 
oughly adopted  in  Pennsylvania,  together  with 
the  great  body  of  the  equity  code  of  that 
kingdom. 

7.  That  the  law  in  Pennsylvania  is  the  same 
as  the  law  in  all  the  other  States  except  Vir- 
ginia and  Maryland. 

1.  Such  uses  were  good  at  common  law. 

They  can  be  traced  up  to  an  early  period, 
anterior  to  Richard  II.,  and  the  principle  upon 
which  they  are  founded  even  up  to  the  time  of 
the  Conquest.  (4  Reeve,  80;  Moore,  133.) 
The  principle  of  these  charities  is  also  engraft- 
ed upon  the  old  English  tenures  (Co.  Lit., 
94  6/  "Littleton,  sec.  132,  186),  where  [*15l 
provision  was  made  that  the  soul  of  the  donor 
should  be  prayed  for.    (Co.  Litt.,  96  a.) 

The  tenure  was  called  "frankalmoign." 
There  was  another  instance  where  100  pence 
were  to  be  distributed  to  100  poor  men  on  a 
certain  day.  (Co.  Litt.,  96  b ;  3  Inst.,  456, 
406.)  There  were  perpetual  charities  in  trust. 
(6  Co.  Rep.,  2;  Co.  Litt.,  149  a;  Brooke's 
Abr.,  part  2,  Tenure,  58.)  Some  of  the  early 
statutes  recognized  them. 

The  stat.  17  Edward  II.  (ch.  13),  passed  in 
1334.  related  to  the  Knights  Templars;  at  the 
dissolution  of  the  order,  the  lands  were  as- 
signed to  the  Knights  of  St.  John  for  the  same 
godly  uses  to  which  they  had  been  applied, 
viz. :  relieving  the  poor,  &c. 

There  arose  a  contest  between  religious 
houses  and  the  king  about  mortmain,  and 
afterwards  about  superstitious  uses.  Monastic 
houses  were  the  conservators  of  public  records 
and  the  sources  of  instruction. 

15  Richard  II.  (ch.  5)  was  the  last  of  the 
statutes  of  mortmain.  Chap.  6  allowed  spirit- 
ual corporations  to  hold  the  property  of  the 
church  and  the  glebe,  subject  to  making  dona- 
tions for  the  poor. 

Henry  IV.  (ch.  3)  allowed  the  vicar  to  be 
endowed,  &c. 

2  Henry  V.  (ch.  5)  recited  that  abuses  ex- 
isted in  charities,  and  ordered  a  commission  of 
inquiry  to  reform  them. 

28  Henry  VIII.  (ch.  7,  see  4  Pickering,  289). 
called  the  statute  of  mortmain,  aimed  a  blow 
at  these  charities.  It  was  passed  in  1531,  and 
the  king  was  married  to  Anna  Boleyn  in  1533. 

37  Henry  VIII.  (ch.  35)  was  the  first  poor- 
law  of  England. 

1  Edward  VI.  (ch.  14,  5  Pickering,  367)  en- 
deavored to  preserve  some  of  the  charities  from 
destruction.  Boyle  (363,  note)  refers  to  this 
statute,  which  required  commissioners  to  exe- 
cute charities  for  the  benefit  of  the  poor.  See, 
also,  stat.  3  Edward  VI.  (5  Pickering,  299); 
stat.  1  and  3  Philip  and  Mary  (ch.  8,  6  Picker- 
ing, 384).  The  monasteries  were  by  this  time 
put  down  and  the  charities  destroyed. 

Then  came  the  statute  89  Elizabeth,  chap  5, 
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from  which  the  Pennsylvania  Act  of  1791  is 
taken ;  this  statute  was  continued  in  force  un- 
til repealed  by  9  George  II.  Prom  the  circum- 
stance that  the  charities  were  put  down  by  the 
destruction  of  the  monasteries  arose  the  neces- 
sity of  the  39  and  43  of  Elizabeth,  which  in- 
tended to  lessen  the  evil  of  pauperism  by  hunt- 
ing up  charities,  but  which  established  no  new 
principle  in  the  laws  of  England.     (4  Inst.,  66.) 

2  Gibson's  Codex  (1105),  where  the  statute  of 
152*]  39  Elizabeth  is  'found.  This  last  law 
is  a  general  one,  and  covers  a  larger  extent  of 
ground  than  the  48  Elizabeth  (ch.  4).  Chap- 
ters 2  and  3  show  the  character  of  chap.  4. 
Chap.  2  is  a  poor-law,  and  so  is  chap.  3.  for 
mariners.  The  43  Elizabeth  enumerates  twen- 
ty-oue  charities,  but  the  39th  comprehends  all 
lawful  ones.  Hospitals  were  included  in  the 
latter  but  not  in  the  former.  The  stat.  7  Jac. ,  1 
(ch.  3)  has  for  its  object  to  bind  out  poor  boys. 
In  Oiranl's  case  the  boys  must  not  only  be 
poor,  but  orphans,  a  double  merit. 

There  is  a  dictum  of  Lord  Roslyn  in  3  Vesey, 
Jun.,  726,  in  relation  to  a  will  being  an  ap- 
pointment at  common  law;  but  the  point  de- 
cided in  that  case  has  nothing  to  do  with  the 
"  present. 

But  there  is  not  a  single  case  where  the  va- 
lidity of  a  charitable  use  has  been  directly  ques- 
tioned at  law;  wherever  the  question  came  up, 
it  was  always  incidentally. 

The  Year  Uook  of  38  Edward  III.  forms  the 
basis  of  Co.  Litt.  (sec.  383).  There  was  a  con- 
dition subsequent,  which,  if  violated,  gave  the 
heir  a  right  to  enter.  What  was  then  called  a 
condition  is  now  called  a  trust.  (Sugden  on 
Powers,  121;  Perkins,  563;  Andersons  Rep., 
43,  108;  3  Dyer,  255  d,  same  in  Jenkins,  6.). 

The  last  case  mentioned  occurred  in  the  8  and 
9  Elizabeth,  and  is  The  TrinitfiCoUege  case.  The 
question  was,  whether  a  devise  to  the  college, 
which  was  not  a  spiritual  corporation,  was 
good,  and  it  was  ruled  lo  be  so. 

The  Skinner's  case  occurred  in  24  and  25 
Elizabeth  (Moore,  129),  where  the  use  was  to 
pray  for  the  soul  of  the  donor.  So  much  of  the 
use/as  was  etseemed  superstitious  was  set  aside, 
and  the  rest  confirmed.  See,  also,  Moore,  594,' 
or  same  case  in  Popham,  6,  where  the  heir  of 
the  executor  who  had  a  trust  estate  recovered 
from  the  heir  of  the  donor. 

In  Porter's  case  (1  Co.  Rep.,  22,  92).  the 
question  was  not  raised  whether  a  charitable 
use  was  good  at  common  law. 

We  see  from  these  cases  what  the  condition 
of  England  was  about  the  time  of  34  Elizabeth. 
The  statute  23  Henry  VIII.  did  not  go  into  ef- 
fect for  twenty  years.  (Duke,  360;  4  Co.  Rep., 
116;  8  Co.  Rep.,  180.) 

All  these  cases  sustained  charities  for  the 
poor  and  were  anterior  to  39  Elizabeth. 

This  court  has  affirmed  the  validity  of  chari- 
ties at  common  law.  A  dedication  to  pious 
uses  is  sustainable  only  upon  that  ground.  (6 
Peters,  498.  431;  12  Wheat.,  582:  10  Peters. 
712;  2  Peters,  256;  9  Cranch,  212;  4  Peters, 
487;  4  Serg.  &  Rawlo,  212.) 
153*2  "I'he  common  law  of  England  is  in 
force  in  Pennsylvania.  In  the  case  of  the  Bush 
Hill  estate  it  was  ruled  thatthe  burden  of  proof 
is  on  him  who  affirms  that  any  particular  part 
of  the  common  law  is  not  so  in  force.  (9  Serg. 
&  Rawle,  307.) 
816 


2.  The  city  is  in  possession,  and  wants  no 
remedy.  If  the  use  is  good,  the  owner  of  the 
legal  estate  cannot  recover.  (2  Dowl.  &  Ry- 
land.  523;  5Maddock,  529,  429.) 

But  it  is  said  that  the  use  is  not  good  because 
the  proposed  college  is  unchristian.  The  bill 
filed  in  the  cause  makes  no  such  objection.  If 
zeal  for  the  promotion  of  religion  were  the  mo- 
tive of  the  complainants,  it  would  have  been 
better  to  have  joineo  with  us  in  asking  the 
State  to  cut  off  the  obnoxious  clause  than  to 
use  the  plea  in  stealing  away  the  bread  of 
orphans.  We  are  not  here  to  defend  Mr.  Gi 
rard's  religious  belief,  whatever  it  was.  During 
his  life  he  exhibited  bus  philanthropy  at  a  peril- 
ous moment.  When  the  yellow  fever  burst 
upon  Philadelphia  iu  1794,  almost  every  one 
fled,  regardless  of  bis  property.  Girard  walked 
the  wards  of  hospitals.not  subdued  by  the  groans 
of  the  dying  or  deterred  by  the  fear  of  death  to 
himself.  All  that  he  had  was  freely  given  to 
alleviate  the  wretched  sufferers.  More  charita- 
ble even  than  the  good  Samaritan,  he  had  not 
only  poured  oil  upon  their  wounds,  but  stood 
by  them  to  the  last.  The  difficulties  that  sur- 
rounded his  plan  of  a  college  were  great  His 
desire  was  to  include  the  orphan  poor  of  all 
sects,  Jews  as  well  as  Christians,  and  those 
who  had  no  religion  at  all.  He  might  have 
placed  it  under  the  protection  of  some  one  re- 
ligious denomination,  but  then  it  would  have 
become  a  religious  establishment,  and  met  with 
opposition  from  other  quarters.  If  all  sects  were 
to  be  admitted,  what  could  he  do  other  than 
what  he  did?  If  any  clergyman  was  to  be  ad- 
mitted, he  would  of  course  teach  the  doctrines 
of  his  own  church.  No  two  sects  would  agree. 
Some  would  adopt  one  part  of  the  Bible,  some 
another.  If  they  agreed  as  to  what  was  to  be 
left  out  as  apocryphal,  they  would  differ  about 
the  translation  of  the  rest.  The  Protestant 
would  not  receive  the  Douay  Bible.  See  the 
difficulties  that  exist  in  New.  York  about  the 
introduction  of  the  Bible  as  a  school  book. 
Girard  did  what  was  in  conformity  with  law. 
and  often  done  practically.  He  had  to  abandon 
his  scheme  or  prevent  discord  by  adopting  the 
plan  which  he  followed.  The  purest  principles 
of  morality  are  to  be  taught.  Where  are  uicy 
found?  Whoever  searches  for  them  must  go 
to  the  source  from  which  a  Christan  man  de- 
rives his  faith — the  Bible.  It  is  therefore  af- 
firmitively  recommended  ;*and  in  such  [*  154 
a  way  as  to  preserve  the  sacred  rights  of  con- 
science. No  one  can  say  that  Girard  was  a  de- 
ist. He  has  not  said  a  word  against  Christian 
ity.  In  the  Blucher  school  iu  Liverpool  there 
are  no  preachers.  There  is  no  Chaplain  in  the 
University  of  Virginia.  By  excluding  preach- 
ers, Girard  did  not  mean  to  reflect  upon  Chris- 
tianity. It  is  true  they  cannot  hold  office. 
But  the  constitution  of*  New  York  excludes 
clergymen  from  offices,  civil  or  military.  If 
the  situation  of  a  schoolmaster  is  an  office,  then 
a  clergyman  cannot  be  a  public  teacher.  Girard 
only  says  that  laymen  must  be  instructors,  and 
why  cannot  they  teach  religion  as  well  at 
science?  Sunday  schools  are  not  prohibited. 
It  is  said  by  the  opposite  counsel  that  these 
poor  victims  are  cast  into  a  prison  and  shut  op 
for  the  sake  of  an  experiment.  But  there  la  bo 
prohibition  against  their  goiug  out  to  church — 
to  as  many  churches  as  their  friends  choose  to 
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take  them  to.  All  that  is  done  by  the  will  is  to 
secure  the  college  from  controversy.  It  is  op- 
tional with  the  friends  of  the  orphans  whether 
10  permit  them  to  go  there  or  not.  Cannot  the 
trustees  erects  hospital  without  the  walls  where 
the  sick  can  be  sent  and  have  the  services  of 
clergymen  when  necessary?  But  religion  can 
he  lau*ht  in  the  college  itself.  What,  for  ex- 
unple,  is  there  to  prevent "  Paley's  Evidences" 
from  being  used  as  a  school  book? 

The  law  of  Pennsylvania  is  not  infringed. 

In  the  case  of  Updegraff(\\  Serg.  &  Rawle, 
4>H,  the  court  said  that  Christianity  was  part 
of  the  law.  But  it  was  Christianity  with  liber- 
ty of  conscience  to  all  men.  Thfe  is  exactly 
*bat  Girard  thought. 

By  the  3d  sec.  of  the  3d  art.  of  the  Constitution 
of  Pennsy  1  vnnia,  "all  men  have  a  right  Jo  wor- 
ship according  to  their  conscience.  '  If  wor- 
ship were  prohibited  in  the  college  (which  it  is 
not),  it  would  not  be  against  law.  The  Consti- 
tution says  that  no  man  is  disqualified  who  ac- 
knowledges the  existence  of  God  and  believes 
is  a  future  state  of  rewards  and  punishments. 
Christianity  is  a  part  of  the  law,  so  that  blas- 
phemy can  be  punished,  but  not  for  the  pur- 
pose of  invading  the  conscience  of  other  per- 
ms. But,  at  all  events,  the  college  is  not  yet 
built  oor  the  regulation  enforced.  It  is  too  soon 
now  to  set  it  aside.  The  city  is  in  possession 
of  the  property,  and  so  it  must  remain.  The 
administration  of  the  charity  is  a  matter  for  the 
courts  of  Pennsylvania  exclusively. 

t.  That  such  trusts  are  entitled  to  protection 
in  equity  upon  the  general  principles  of  equity 
jurisdiction,  which  protects  all  lawful  trusts 
•tether  there  be  a  trustee  or  not. 
155* J  *In  England  the  power  of  the  king  as 
pure  at  patriot  is  delegated  to  the  Court  of  Chan- 
cery. Where  there  are  no  trustees  or  objects  of 
the  charity,  it  is  then  administered  according  to 
the  pleasure  of  the  king.  See  this  investigated 
in  Story's  Equity,  404.  The  ancient  rule,  sajrs 
Coke,  is  good;  the  authority  of  chancery   is 

L-8CH«DrLE    OF    CASKS    FROM    CHANCERY     PRO- 
CEEDINGS IH  TIKE  Or  ELIZABETH. 

[Proceedings  in  Chancery,  Vol.  I.] 
Record  CommimUm. 

Babington  v.  Gull,  clerk.  Bill  complaining  that 
pftioUff  »  mother  had  placed  600  marks  in  the 
'audi  of  defendant,  for  the  purpose  of  founding  a 
cfcutry  in  the  church  of  St.  Peter  at  Haworth,  in 
Sotttnghamshire,  which  he  had  neglected  to  do. 

Answer  of  William  Gnll,  that  he  had  received  the 
mooey  mentioned  in  the  bill,  for  the  purpose 
tiKmn :  but  adding  that  if  the  endowment  of  the 
chantry  were  not  completed  within  four  years, 
vaieh  are  not  expired,  the  money  was  to  be  applied 
in  finding  three  priests  to  slog  daily  in  the  said 
dmrch  ;  and  that  be  is  willing  to  pay  the  said  mnn- 
tj  according  to  the  direction  of  the  court. 

The  prayer  is,  the  plaintiff  being  without  rem- 
*dy  of  common  law,  to  Issue  subpoenas,  and  to 
<all  defendant  before  him  to  be  examined,  and  to 
*>  and  receive  according  as  faith,  reason,  and  good 
conscience  require ;  and  this  for  the  love  of  God, 
•ad  in  way  of  charity. 

Wakcring  v.  Baric  (Henry  VI.)  Bill  to  compel 
defendant,  who  is  feoffee  In  trust  to  make  an  estate 
ta  certain  lands  in  Tottenham  and  Hornsey,  to  the 
•naitat  of  St.  Bartholomew,  in  West  Suiithfleld, 
tor  the  endowment  of  a  chapel  there ;  '•  because 
ITCBt  multitudes  of  Christian  people  of  all  parts  of 
England  and  other  nations  for  sickness,  poverty, 
•m  misery,  continually  of  custom  resort  to  the 
«W  hospital,  and  there  relieved ;  and  finally  have 
tMr  Christian   sepulture  round  about  the    said 

ehapeL" 
Praying  a  subpsna,  and  as  in  the  preceding  case, 

■  •hall  be  thought  auto  your  good  lordship  best, 
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plentiful,  and  tbo  court  will  not  let  a  trust  fail 
for  want  of  a  trustee.  (Co.  Litt. ,  300,  note  1 ; 
Co.  Litt.,  113;  Wilmot's  Notes,  21-24;  2  Eq. 
Ca.  Abr.,  198;  1  Vesey,  Jun.,  475;  2  Story  on 
Equity,  820.) 

The  court  did  not  derive  this  power  from  the 
statute,  but  from  its  jurisdiction  over  trusts.  (2 
Story,  430;  2  Milne  &  Keen,  581.) 

Equity  is  a  part  of  the  law  of  Pennsylvania, 
and  this  is  a  branch  of  equity  powers.  The  Su- 
preme Court  has  the  powers  of  a  court  of  chan- 
cery. (1  Dallas,  211,  218,  214;  1  Binney, 
217.) 

In  Pennsylvania  specific  performance  is  ob- 
tained at  law  by  cautionary  verdicts.  (3  Serg. 
&  Rawle,  484;  Anderson,  892  )     ■ 

4.  Such  trusts  in  fact  enjoyed  protection  in 
chancery  before  the  48  Elizabeth,  by  the  origi 
nal  jurisdiction  of  that  court,  and  have  had  it 
ever  since.  (Duke,  135,  154,  242.  880,  519, 
644;  2  Gibson's  Codex,  1158,  note  7;  1  Chan. 
Ca.,  157;  2 Levin,  167;  2  P.  W„  119;  2  Ver- 
non, 342;  8  Alkyns,  165;  2  Vesey,  827,  425; 
Wilmot's  Notes.  24;  1  Blythe,  812,  834,  842, 
846,  347,  857,  358,  67,  61.) 

There  is  a  dictum  of  Lord  Rosslyn  that  it  did 
not  appear,  that  chancery  had  such  jurisdiction 
before  the  statute  of  Elizabeth;  but  he  has 
been  uiisreported,  or  if  he  said  so,  he  is  not 
sustained  by  the  old  authorities  (Tothill, 
58;  Choice  Cases  in  Chancery,  155,  in  34th  of 
Elizabeth;  Duko.  163.) 

There  was  a  decree  made  in  24  of  Elizabeth 
before  the  statute  and  upon  the  judicial  power 
of  chancery.  It  related  to  a  deed  of  bargain 
and  sale,  which  was  not  enrolled  and  did  not 
pass  the  land.  (Duke,  131,  138,  359-361;  1 
Milne  &  Russell,  376.) 

The  book  lately  published  in  England  by  the 
Record  Commissioners,  furnishes  numerous  in- 
stances of  the  exercise  of  this  chancery  juris- 
distion  anterior  to  the  statute  of  Elizabeth.' 
-  *If  this  part  of  the  common  law  be  [*156 
not  in  force  in  Pennsylvania,  the  complainants 

right  of  conscience  to  be  had  and  done  at  the  rev- 
erence of  God,  and  in  way  of  charity. 
Pledges  of  prosecution.    • 

j  Rob.  Palmer,  I  Of  London, 
I  Wells  Uallk,  (gentlemen. 

Parker  el  al.,  in  behalf  of  themselves  et  at.,  the 
Inhabitants  of  the  Town  of  Brentwood,  Essex,  v. 
Wlstaii  Browne.  (Ellz.,  B.,6, 12, 13.)  Bill  to  estab- 
lish donations.  A  chapel  of  ease  to  the  parish 
church  of  South  wilde,  in  which  parish  the  town  of 
Brentwood  is  situated,  and  a  free  school  and  alms- 
house, there  the  said  chapel  being  within  the  manor 
of  Coibedhall,  granted  to  Sir  Anthony  Browne, 
knight,  deceased,  by  letters  patent  from  Edw.  VI. 

Town  of  Bury  8t.  Edmunds,  by  Robert  Goldeny 
et  ol.,  Governors  of  Free  Grammar  School  of  King 
Edward  VI.,  in  Bury  St.  Edmunds,  v.  Gooducy  et 
al.  (Ellz.)  Bill  to  quiet  possession  of  lands  held  by 
complainants  in  right  of  grammar  school. 

Buggs  et  al.,  foetfees  in  trust  for  the  Parish  of 
Harlon,  v.  Sompner  et  al.  (Ellz.,  B.,  6,  IT,  IS.)  BUI 
to  establish  charitable  uses,  in  a  tenement  called 
the  Old  Pole,  and  lands  thereto  belonging,  in  Har- 
lon, conveyed  and  settled  tempore  Henry  VIII.  by 
John  Swerder,  to  feoffees  in  trust  for  poor  of  the 
said  parish  of  Harlon. 

ISulliitt  and  Purees,  Church-wardens,  v.  Fltche. 
(KHz.,  B.,  «,  18.)  Bill  for  performance  of  chnrltable 
institutions.  Laud  called  Church  Pigbtle,  held  f  rom 
time  Immemorial  for  repairing  the  parish  church 
of  Lyndscll. 

Blonkinsopper  v.  Awnderson.  (Ellz.,  B..  6,  19.) 
Bill  to  establish  a  charitable  donation.  An  annuity 
of  £H  for  certain  paupers  and  a  schoolmaster.  In 
the  parish  of  Burgh  under  Statnsmore,  devised  by 
Sir  Cuthbert  Buckle,  knight,  late  Lord  Mayor  of 
Londont  to  be  charged  on  bis  messuage  called  the 
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must  prove  it.  If  they  think  so,  why  do  they 
notreeort  to  the  local  courts?  It  can  be  shown, 
however,  that  Pennsylvania  has  actually  adopt- 
ed the  laws  that  govern  charitable  uses. 
157*]  *To  begin  with  the  charter.  "The 
laws  for  governing  property  are  the  same  as 
those  of  England.  (5  Smith,  app.,  407,  sec. 
5.  6;  Amended  Charter,  1701,  app.,  418;  Act 
of  1718,  1  Smith.  105;  Act  of  1777,  1  Smith, 
429,  sec.  2;  1  Dallas,  67,  where  it  is  said  as 
1 58* J  *the  opinion  of  the  court, '  'that  the  com- 
mon law  has  always  been  in  force;"  1  Dallas, 
78,  211;  8  Serg.  &  Rawle,  578,  878;  1  Binney, 
519,  579;  4  Binney,  77.) 

The  Act  of  1780  authorizes  persons  to  hold 
1 59*]  land  for  charitable  *uses.  This  is  said 
to  be  an  enabling  act:  but  it  is  upon  a  different 
principle  from  the  English  statutes  which  are 
intended  to  aid,  in  some  measure,  a  religion  not 
fully  tolerated  by  law.  But  in  Pennsylvania 
there  is  universal  toleration,  and  all  sects  stand 
160*]  upon  equal  'ground.  In  England,  the 
mass  is'  held  to  be  superstitious.    (Boyle;  243.) 

The  statute  28  Henry  VIII.,  a  mortmain  act, 
avoided  deeds  "for  superstitious  uses."  But 
what  were  deemed  to  be  so  in  England,  are  not 
161*]  *held  to  be  so  in  Pennsylvania.  So  a 
statute  of  Henry  VIII.,  prohibited  gifts  to 
Catholics. 

In  1548,  2  and  8  Edward  VI.  (c.  1),  the  set, 
of  uniformity  establishing  the  church,  directed 
1 62*]  all  ministers  to  observe  the  mode  there- 
in pointed  out.  The  Book  of  Common  Prayer 
was  thus  legalized. 

1  Mary  (session  2,  ch.  2)  repealed  the  above. 

1  Elizabeth  (ch.  2)  re-established  the  Act  of 
Edward,  and  extended  to  the  people  the  man- 
date to  use  the  Book  of  Common  Prayer. 

This  was  again  repealed  in  the  time  of  the 
Commonwealth. 

The  13  and  14  Charles  II.  (ch.  14)  was  another 


uniformity  act;  and  this  was  the  state  of  the 
laws  relating  to  religion  when  the  charter  of 
Pennsylvania  was  granted  in  March,  1681. 

Gifts  to  Catholic  congregations  were  void. 
(Moore,  784,  cited  in  Boyle,  265;  1  Balk.,  162; 
1  Eg.  Ca.  Abr.,  96.) 

When  the  statutes  of  conformity  were  in  force 
all  gifts  contrary  to  them  were  void;  and  this 
is  the  origin  of  the  doctrine  of  ey  pre*.  (2  Ver- 
non, 266.) 

In  1688(1  "William  and  Mary,  ch.,  18),  tolera- 
tion was  extended  to  all  who  would  sign  the 
thirty-nine  articles  with  some  exceptions.  This 
act  is  all  that  now  supports  a  use  in  favor  of 
dissenters.  (2  Vesey,  278,  275;  2  Eq.  Ca.  Abr., 
198;  3  P.  W\,  144,  344;  1  Vesey,  225;  8  Meri- 
vale,  409.)  See  also  11  William  and  Mary,  ch. 
4,  sec.  8,  in  which  the  toleration  act  is  extended 
to  the  colonies. 

There  is  not  a  word  in  the  charter  respecting 
toleration  of  any  religion.  Sec.  22  protects  the 
Church  of  England' by  saying  that  preachers 
sent  by  the  Bishop  of  London  may  reside  in  the 
province. 

The  stat.  5  Anne  (ch.  5,  sec.  8),  in  1706,  se- 
cured the  rights  of  the  Church  of  England,  as 
established  in  that  country  and  the  territories 
thereunto  belonging.  From  the  commencement 
of  the  reign  of  Anne  to  1712  various  disputes  oc- 
curred between  the  colonists  and  the  crown  and 
governor  respecting  recognition  of  affirmation; 
the  right  was  asserted  by  the  Legislature  for 
the  third  time  in  1710.  (Wise  &  Brockden,  app. 
2,  p.  48,  46,  50:  1  Votes  of  Assembly,  part  2, 
p.  180;  Proceedings  of  Council,  517.) 

In  1712,  the  Act  of  Assembly  was  passed  per- 
mitting religious  societies  to  purchase  ground, 
&c.,  and  declaring  that  gifts  should  go  accord- 
ing to  the  intentions  of  the  donors.  The  As- 
sembly remembered  Baxter"*  case,  and  intended 
to  prohibit  the  doctrine  of  ey  pre*.    Whether 


Spittle  or  Stainsmore,  and  lands  thereto  belong- 
ing. 

Fytch  and  Goodwin,  Church-wardens,  and  Wyn- 
dell  et  al..  Overseen  of  the  Parish  of  Borklng,  v. 
Robinson  et  al.  (Ellz.,  B.,  6,  29.)  BUI  to  recover  a 
legacy  to  charitable  uses.  The  sum  of  £400  be- 
queathed by  Joan  Smyth,  widow,  to  be  invested  for 
producing-  a  yearly  fund  for  the  relief  of  the  poor 
of  Booking. 

Thomas  Tyohmer  et  al.,  Churoh-wardens  of  the 
Parish  Church  of  Barrlngton,  and  Shevyn  Rey- 
nolds, the  elder,  and  several  others,  co-feoffers  of 
lands  in  trust,  v.  Lancaster.  (Ellz.,  B.,  8, 31.)  Bill 
for  Injunction  in  support  of  a  charity.  A  tenement 
and  lands  In  Barrlngton.  lately  held  of  the  master 
and  fellows  of  Michael  House  in  Cambridge,  as  of 
their  manor  of  Barrlngton,  devised  by  the  will  of 
Thomas  Lames  to  charitable  uses  for  the  poor  of 
Barrlngton. 

George  Carlton  on  behalf  of  himself  etal..  Inhab- 
itants of  Elm,  v.  John  Blyth  et  at.  (Eliz.,  C,  o.  8.) 
Bill  to  recover  charitable  donations.  A  legacy  of 
£13  13k.  id.  bequeathed  by  the  will  of  John  Allen, 
deceased,  to  be  Invested  at  Interest  for  the  benefit 
of  the  poor  of  the  parish  of  Elm. 

Robert  Porot  et  at..  Inhabitants  and  Parishioners 
of  the  Parish  of  Comworthy  v.  Stephen  Cruse. 
(Eliz.,  C,  c.  8.)  BUI  to  appoint  new  trustees  for  a 
charity.  A  tenement  called  the  church-house  in 
the  parish  of  Cornworthy,  conveyed  by  Sir  Pearce 
Edgecombe,  knight,  or  some  of  his  ancestors,  to 
feoffees  in  trust  for  the  benefit  of  the  parish  of 
Cornworthy. 

John  Irish  et  al.,  Tenants  of  the  Manor  of  Con- 
gresbury, v.  Thomas  Ashe  et  al.  (Ellz.,  C,  c.  22.) 
Bill  for  performance  of  will  for  charitable  uses. 
The  manor  or  lordship  of  Congresbury  and  lands 
in  Congresbury  and  Lawrence  Wille,  devised  by 
t  the  will  of  John  Carr  to  the  defendants  upon  sundry 
trusts. 
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The  Mayor  and  Citizens  of  Chester  v.  Brooke  and 
OfBey.  (Eliz.,  C,  c.  23.)  Bill  to  establish  a  charity. 
Legacies  left  by  the  will  of  Robert  Oflley,  of  Lon- 
don, haberdasher,  for  the  benefit  of  apprentices 
and  other  Inhabitants  of  the  city  of  Chester. 

The  Vicar  and  Church-wardens  of  the  Parish  of 
Christ  Church  within  Newgate  v.  The  Vicar  and 
Church-wardens  of  the  Parish  of  All  Saints,  Bark- 
ing. (Ellz.,  C,  c.  24.)  Claim  of  donation  to  charita- 
ble uses.  A  legacy  of  £4  per  annum  bequeathed  by 
the  will  of  Jane  Watson,  and  claimed  by  both  these 
parishes. 

The  Mayor,  Bailiffs,  and  Burgesses  of  Dartmouth 
v.  Nicholas  Ball.  (Eliz.,  D.,  d.  2.)  Bill  for  appoint- 
ing new  trustees  for  charitable  uses.  Lands  in 
Clifton  Dartmouth  Hardness,  and  in  Stoketlemyer. 
&c.,  conveyed  by  Nicholas  James  to  feoffees  in 
trust  for  the  benefit  of  the  poor  of  said  borough, 
and  for  repairing  the  church  and  harbor. 

The  Church-wardens.  Parishioners,  and  Inhabit- 
ants of  the  Town  and  Parish  of  Danburye  v.  Thom- 
as Emery  et  al.  (Ellz.,  D.,  d.  T.)  Bill  to  regulate 
charitable  donations  of  land— lands  in  3urlelgh  pur- 
chased by  certain  well-disposed  persons  in  trust  for 
the  poor  of  Danburye. 

The  Mayor,  Bailiffs,  and  Burgesses  of  Clifton 
Dartmouth  Hardness  v.  Furseman  et  al.  (Ellz.,  D., 
d.  11.)  Bill  for  performance  of  charitable  trusts- 
lands  in  Clifton  Dartmouth  Hardness,  conveyed  by 
William  James  to  feoffees  in  trust  for  the  poor  of 
Dartmouth  and  other  charitable  purposes. 

Blacknall  etal.,  on  behalf  of  the  Inhabitants  of 
Elkesley,  v.  Splry  etal.  (Eliz.,  E..  e.  4.)  To  establish  a 
charitable  donation.  A  parcel  of  ground  in  the 
parish  of  Elkesley,  called  Normanton  Field,  con- 
taining 800  acres,  which  was  of  ancient  time  given 
and  conveyed  to  certain  feoffees  in  trust  for  the 
said  parish. 

George  Carleton,  Esq.,  for  himself  and  the  rest  of 
the   Inhabitants  of  the  Parish  of  Elm,  v.  John 
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danenters  were  tolerated  was  discussed  till  1755. 
I  Smith's  History  of  New  York,  ch.  4,  p.  218, 
255.257.) 

By  the  8  George  I.  (ch.  6)  Quakers  were  al- 
lowed to  affirm.  Various  occurrences  took 
place  between  1719  and  1730  when  the  act  of 
ihatyear  was  passed,  narrowing  the  ground  of 
163*]  prior  acts.  In  *1780,  in  the  case  of 
Ckriit  Church,  an  opinion  was  given  by  coun- 
sel recognizing  the  law  of  charitable  uses. 

In  BemiHjton  v.  The  Methodist  Church  this 
act  was  construed  and  a  trust  for  the  general 
Methodist  Church  held  not  to  be  good,  because 
it  was  not  for  the  benefit  of  citizens  of  Pennsyl- 
vania. 

In  1778,  the  first  constitution  of  Pennsylvania 
(Smith,  490)  brought  charitable  uses  under  the 
protection  of  the  fundamental  law.  Sec.  45 
*ji  all  religious  societies  and  bodies  of  men 
for  advancement  of  learning  or  good  and  pious 
oses  shall  be  encouraged  and  protected  in  their 
property,  &c.  No  act.  of  incorporation  was 
accessary,  because  it  says,  "united  or  incorpo- 
rated" for  "learning  as  well  as  "religion." 
The  people  had  been  struggling  for  seventy-six 
Tears  to  obtain  from  the  crown  the  privilege  of 
boUing  ground  for  churches.  It  was  a  part  of 
their  love  of  freedom.  And  now  we  are  told 
Ual  they  have  no  rights  except  under  the  Act 
of  1730. 

The  Legislature  made  no  corporation  for  anv 
purpose  whatever  until  1768.    (1  Smith,  279*) 

The  proprietary  incorporated  churches,  be- 
cause it  was  said  they  had  lost  legacies;  and 
this  was  the  apology  to  the  crown  for  going 
inm«  the  English  policy.  There  was  only  one 
attempt  to  destroy  a  charitable  use  before  the 
Revolution.  In  1769  a  will  gave  a  legacy  to  an 
hospital  and  the  poor,  to  two  corporations, 
Christ  Church  and  St.  Peter's.  The  heir  brought 
u  ejectment  in  1776,  and  the  church  took  the 


opinions  of  Wilcox  and  "Wilson,  both  of  whom 
affirmed  that  the  bequest  was  good  at  law.  In 
1779,  the  cause  was  ended  without  a  decision 
of  the  question.  These  corporations  were  es- 
tablished in  1765  and  became  trustees  for  others. 
The  property  held  is  now  of  great  value,  and 
the  trust  is  still  kept  up  without  any  misman- 
agement. 

After  the  Act  of  1730,  the  governor  said  in 
1734  that  there  was  a  Catholic  church  in  Phila- 
delphia where  mass  was  said  contrary  to  law ; 
but  the  Assembly  replied,  that  in  the  colony 
there  was  a  toleration  of  all  religions,  and  there 
the  matter  ended.    Worship  is  held  there  now. 

The  city  of  Philadelphia  still  holds  and  ad- 
ministers Franklin's  legacy ;  and  so  of  those  of 
Kirkpatrick,  Blakeley,  Scott  and  Goudenot. 
There  are  two  other  legacies,  and  the  Free- 
mason's Lodge  gave  a  sum  of  money,  all  of 
which  are  now  administered.  There  is  a  sepa- 
rate book  called  "Devises  and  Grants." 

Are  all  these  to  be  broken  up? 

♦The  spirit  of  the  statute  of  Elizabeth  [*  1 64 
is  extended  to  Ireland.  (4  Dana's  Abr.,  5,  6; 
Shelford,  60.) 

They  are  also  in  Pennsylvania  as  part  of  the 
common  law ;  bequests  for  pious  uses  are  made 
by  all  descriptions  of  persons,  no  matter  how 
uncertain  the  objects  of  the  charity  may  be. 
The  Quakers  have  held  their  schools  through 
trustees,  and  never  been  incorporated  since  the 
settlement  of  the  colony.    (See  3  Watts,  440.) 

See  5  Watts,  493  where  a  trust  for  a  school 
was  said  to  be  "  vague  and  uncertain ; "  but  the 
court  said  not,  "  for  the  neighbors  got  the  bene- 
fit of  it."  Charity  schools  nave  been  favorites 
in  the  State,  sustained  by  usage,  without  any 
reference  to  the  statute  of  Elizabeth. 

Manuscript  case  of  Zimmerman  decided  in 
the  Supreme  Court  of  Pennsylvania,  on  6th 
January,  1844,  where  there  was  a  bequest  to  an 


Hjrtae  et  aL  (Ellz.,  K,  e.  5.)  For  charitable  pur- 
t«aa  a  legacy  or  sum  of  £13, 13s.  id.  bequeathed  by 
Use  will  of  John  Allen,  deceased,  for  the  use  of  the 
perish  of  Eton. 

Walter  Jenkins  et  aL,  Tenants  and  Inhabitants  of 
me  Manor  and  Parish  of  Fan-ford,  v.  Oldesworth. 
i  Bit.  P.,  f.  3.)  To  establish  right  of  copy  holders 
ud  charitable  donation.  The  manor  of  Falrford, 
Wetbe  estate  of  Hoger  Lyg-or,  Esq.,  and  Katberine, 
aiewife. 

The  Mayor,  Jurats,  and  Commonalty  of  the  Town 
'■(  ferersham.  v.  Lady  Hannots  tt  at.  (Eliz.,  F.,  f. 
'•J  To  establish  a  devise  to  a  corporation.  A  mes- 
sage, garden  and  lands  in  Feversham  and  all  other 
aahuub,  4c,  in  the  Isle  of  Hartye,  &c,  all  which 
after  the  decease  of  bis  said  wife,  he  devised  to  the 
mlA  mayor,  jurats,  and  commonalty  in  fee— for  the 
tmeSt  of  the  said  corporation  repairing:  the  harbor 
and  highways  thereof. 

Richard  Bstmond  et  aL,  Inhabitants  of  the  Town 
<rf  GiUinghara,  v.  B.  Lawrence.  (Eliz.,  G.,g.  12.)  BUI 
of  reriror  to  establish  certain  charitable  uses.  Di- 
ms messuages,  lands,  and  tenements,  parcel  of 
*e  copyholds  of  the  Queen's  manor  of  Gillingbam, 
"Met  the  bill  states  to  have  been  held  time  frame- 
notial  for  the  support  of  a  charity  school,  and  oth- 
er charitable  purposes  in  Gillingbam. 

Goodsouet  aL  v.  Monday  et  of.  (Ellz.,  G.,  g.  12.) 
»«  performance  of  a  trust  for  charitable  uses.  Di- 
ttti  messuages  and  lands  in  Ailesbury,  Ac.,  some- 
one the  estate  of  John  Bedford,  who  by  a  feoff- 
■estavted  10th  July,  UM,  conveyed  the  same  to 
certain  feoffees  in  trust,  among  other  things  for 
y  repair  of  the  highways  about  Ailesbury  and 


jw  Arthur  Haveoynjrham  and  other  Inhabitants 
Jf_ Harenrngnam  v.  Th.  Tye  el  al.  (Ellz.,  H.,  h.  1.) 
T»  obtain  attornment  and  rent  for  charitable  pur- 
*oata.  Fifty  acres  of  land,  meadow  and  pasture, 
caBsd  the  town  mod  of  Havenyngham,  lying  in 
How  aid  J, 


Badyngham,  in  the  occupation  of  defendant  Tye, 
the  reversion  being  in  feoffees  for  the  use  of  said 
town. 

Thomas  Sayer  et  al..  Overseers  of  the  Poor  of 
Halllngbury  Morley,  v.  Lambe  et  al.  (Ellz.,  H.,  1). 
2.1  To  establish  a  charitable  donatlou.  A  sum  of 
£20  given  by  the  will  of  Thomas  Lam  bo,  deceased, 
to  be  for  the  perpetual  benefit  of  the  poor  of  Hal- 
llngbury parish,  and  which  the  bill  prays  may  be 
laid  out  In  the  purchase  of  land  for  that  purpose. 

[Proceedings  In  Chancery,  Vol.  II.l 

Lyon  and  wife  v.  Hewe  and  Kemp.  (Temp.,  Edw. 
IV.)  This  is  a  bill,  answer,  and  replication.  The 
complaint  being  that  the  defendants  had  disposed 
of  property,  left  for  religious  and  charitable  pur- 
poses contrary  to  the  will  of  the  plaintifT,  Ellen's 
late  husband. 

Huckmore  v.  Lang— to  recover  title  deeds  for 
oharitable  uses. 

Buggset  al..  Inhabitants  of  Parish  of  Harton,  v. 
Sebley.  For  establishing  charitable  donations.  A 
copyhold  tenement  whioh  was  surrendered  by  one 
John  Godralf  to  the  use  of  the  poor  of  the  said 
parish. 

Sayer  and  Pryor,  Overseers  of  Poor  of  Parish  of 
Morley,  v.  Lambe  et  al.  To  recover  charitable  do- 
nation. £2(1  bequeathed  by  the  will  of  Thomas 
Lambe  to  tho  inhabitants  of  the  town  of  Halllng- 
bury  Morley— the  income  thereof  to  be  forever  ap- 
plied to  the  use  of  the  poor  of  the  said  town. 

Heron  and  Browne,  Ex'rs  of  Freaton.v.  Sprozton 
etal.  (Kliz.)  For  performance  of  a  will  respecting 
charitable  donations.  Divers  messuages,  lands,  and 
tenements  In  Altofrts,  *c,  &c.,  late  the  estate  of 
John  Freston— who  by  his  will  gave  large  sums  of 
money  for  building  and  ondowingan  almshouse  in 
Klrkethorpe,  and  a  free  sobool  in  Normaoton,  re- 
pairing highways  and  other  purposes. 

Fisher,  for  himself  and  other  the  Inhabitants  of 
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unincorporated  society  for  the  benefit  of  poor 
orphans,  and  the  court  said  it  was  good  under 
the  constitution,  although  the  statute  of  43 
Elizabeth  is  not  in  force. 

7.  The  American  cases  are  as  follows:  12 
Moss.  Rep.,  587,  546;  9  Cranch,  293,  43;  9 
Cowen,  427,  437;  2  Peters,  566;  3  Peters,  501 ; 
8  Shotwell,  9;  3  Paige,  300;  16  Pickering.  107; 
6  Paige,  640;  7  Paige.  77;  7  Vermont  Rep., 
241;  4  Dana,  354:  3  Edwards,  79;  1  Voss,  96; 
20  Wendell,  119;  24  Pickering,  14fl;  1  Hoffman, 
202. 

The  Virginia  and  Maryland  cases  are  not 
cited  because  they  followed  the  rule  laid  down 
by  this  court  in  the  case  of  Tlie  Baptist  Assoeia- 
toon. 

Mr.  Sergeant,  on  the  same  side: 

The  condition  of  the  law  in  England  and 
Pennsylvania  has  been  well  examined.  Lord 
Roslyn  has  said  that  chancery  did  not  take  cog- 
nizance of  charitable  uses  before  the  statute  of 
Elizabeth,  but  Lord  Redesdale  and  Eldon  say 
otherwise.  Roslyn  is  known  to  us  as  the  in- 
suiter  of  Dr.  Franklin,  and  now  the  same  great 
people  whom  he  represented  are  harrassed  be- 
cause this  same  Lord  Roslyn  doubted  almost 
the  statute  of  Elizabeth.  When  the  rubbish  of 
three  centuries  is  swept  away  and  the  old 
records  of  England  brought  to  light  and  pun- 
ished, there  is  evidence  enough  that  the  law  of 
charities  before  the  time  of  Elizabeth  was  the 
same  that  it  is  now  in  Pennsylvania.  But  the 
counsel  on  the  other  side  complain  that  they 
cannot  understand  the  law  of  Pennsylvania.  It 
is  not  necessary  that  they  should;  for  all  that 
is  asked  by  us  is  that  she  may  be  suffered  to 
105*J  *enjoy  the  contributions  of  her  own 
wise  aud  good,  accumulating  from  the  time  that 
the  first  while  man  came  there  to  sellle  with  the 
Bible  in  his  hand.  Girard  came  there  after  the 
constitution  of  1770  and  before  that  of  1791 ; 


be  lived  in  an  atmosphere  of  charities  in  Pkila 
delphia;  he  saw  Franklin's  charity  established 
aud  upheld  by  law,  administered  by  the  city, 
and  never  heard  its  validity  questioned.  No 
tribunal  in  the  State  was  ever  asked  or  would 
be  permitted  to  question  Franklin's  charity. 
Girard  knew  where  to  find  the  best  legal  advice, 
and  undoubtedly  had  it.  In  Pennsylvania  no 
argument  would  be  listened  to,  such  as  we  have 
heard  here.  We  are  invited  to  explain  the  law 
by  those  who  do  not  want  to  understand  it.  It 
has  been  said  by  the  other  side  that  no  law  can 
be  considered  as  settled  which  has  not  been 
mooted ;  that  is,  that  if  all  the  courts,  for  an 
indefinite  period,  decide  in  the  same  way,  it  is 
of  no  account  unless  some  ingenious  and  subtle 
mind  calls  the  law  into  question.  In  one  case, 
this  court  waited  for  the  Slate  court  in  Ohio  to 
expound  its  laws,  and  then  followed  the  decis- 
ion. In  another  case,  the  court  in  Tennessee 
construed  its  laws;  this  court  adopted  it.  The 
court  in  Tennessee  reversed  its  decision:  this 
court  did  so  too.  The  present  is  a  question  of 
Pennsylvania  law,  and  we  have  heard  the  last 
decision  of  its  highest  Stale  court  in  January, 
1844,  read  from  the  manuscript  report.  This 
concurs  with  all  previous  decisions;  and  yet  the 
counsel  on  the  other  side  say  that  they  want  a 
fixed  system  of  law.  Virginia  and  Maryland 
are  the  only  two  States  where  the  law  is  other- 
wise, and  they  followed  what  they  understood 
to  be  the  decision  of  this  court  in  the  case  of 
The  Baptist  Association.  The  question  is  not 
whether  the  Pennsylvania  law  is  right  or  wrong, 
for  we  do  not  wish  to  impose  it  upon  anyone 
else.  But  the  only  question  is,  what  does  the 
law  of  Pennsylvania  say  upon  the  point.  Gir- 
ard's  will  was  made  by  the  advice  of  the  best 
counsel  that  could  be  found;  it  was  proved  as 
soon  as  he  died;  the  executors  went  on  to  per- 
form their  trust,  in  presence  of  the  proper  courts 


tbe  Town  of  Irchestcr.  v.  Btetsoo.  Iu  Bupport  of  a  | 
charitable  donation.  Divert  messuages,  lands,  &c„ 
In  Irchester,  &c,  which  in  tiineof  King- Henry  VII. 
were  given  and  granted  by  Will.  Taylor  and  John 
Lely  to  trustees  tor  the  use  of  the  pooroflrchester, 
aud  repair  of  tbe  bridges  there. 

Stock  el  at.,  on  behalf  of  the  Poor  of  Ickllngham, 
v.  Pave  ct  at.  For  performance  of  a  charity.  A 
capital  messuage  called  the  Town-house  with  four- 
score acres  of  laud  and  a  sbeepwalk  in  Ickllngham, 
settled  from  aucicnt  time  iu  feoffees  lor  the  use  of 
the  poor  of  said  town. 

W".  Fisher,  Master  of  the  Hospital  of  St.  Mary  of 
Ilford,  v.  Anno  Seward,  widow.  (Kliz.)  Hill  of  re- 
vivor to  recover  dues  of  a  churlty.  Titles  of  de- 
mesne lands  of  the  farm  of  Gustbury  and  the  tithes 
of,  &c,  settled  for  the  relief  of  poor  persons  In  the 
hospital  of  Ilford. 

in.  Koxo,  fur  himself  and  other  the  Inhabitants 
of  the  Parish  of  Kybworth,  v.  Uenbe,  et  at.  (Eliz.) 
For  the  support  of  a  charity.  Nine  messuages  and 
six  cottages  and  six  yards  land  lu  the  towns,  fields, 
and  pariah  of  Kybworth,  &c,  given  for  the  sup- 
port of  a  schoolmaster  and  grammar  school  at 
Kybworth. 

Z.  liai'iiigton,  Master  or  Warden  of  St.  John  llap- 
tist  iu  the  city  of  Uteblleld,  v.  Sale  ct  at.  (Bibs.) 
For  the  support  of  a  charity.  A  capital  messuage 
and  divers  other  houses  and  100  acres  of  laud  In 
Lltohtluld,  &c,  held  for  the  support  of  poor  per- 
sons in  the  said  hospital,  and  al*o  of  a  free  gram- 
mar school 

The  Mayor  and  llurgcssea  of  Kings  Lynn  v. 
Howes,  clerk.  ( KHz.)  For  performance  of  a  char- 
itable donation.  John  Titley,  EUq.,  by  his  will  gave 
a  payment,  charged  upon  bis  dwelling-bouse  at 
Lynn,  for  tbe  maintenance  ofa  preacher  there,  and 
other  charitable  purposes. 

It.  Newton,  clerk,  aud  tho  Church-warden  and 
Inhabitants  of  the  Parish  of  Little  Monden  v,  Dane. 
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(Eliz.)  To  establish  a  charitable  donation.  A  mes- 
suage, &c,  devised  by  the  will  of  Kafe  Fordora  to 
defendant,  for  certain  charitable  purposes  stated 
in  the  bill. 

Hycordc8,  Moore,  and  King,  for  themselves  and 
the  rest  of  the  Inhubltantaof  Kodborough, v.  Payne 
ctal.  (Eliz.)  To  protect  a  charitable  donation.  Cer- 
tain lands.  Sec,  in  Kodborough,  &c,  which  In  tbe 
time  of  King  Henry  VI.  were  given  by  Margery 
Breyseyn  and  others  to  the  church-wardens  and 
inhabitants  of  Kodborough,  for  tbe  performance 
of  divine  sovicein  chapel  of  ease  to  said  parish,  but 
which  defendants  claim  as  having  been  forfeited  to 
tbe  crown,  being  given  for  superstitious  uses. 

[Proceedings  in  Chancery,  Vol.  111.1 
Spenser  et  at.,  trustees,  v.  Grant  and  wife  Joan. 
(Eliz.)  Claim  to  a  rent  charge  given  in  trust  to 
plaintiff  tor  charitable  purposes.  Agnes  Chepsey. 
of  Nottingham,  demised  unto  Coles,  and  Joan,  his 
wife,  divers  messuages.  &c,  at  a  certain  rent,  which 
she  afterwards  demised  to  the  plaintiffs  tn  trust  to 
pay  into  tbe  hands  of  the  chamberlain  of  North- 
ampton, for  and  towards  two  fifteenths  of  the  said 
town;  which  rent,  after  the  decease  of  the  snid 
Agnes,  the  defendant  Joan  aud  her  then  husliand, 
the  other  defendant,  refused  to  pay  to  plaintiffs. 

Smith  and  Willis,  Church-wardens  of  St.  Aldatis. 
Oxford,  ou  behalf  of  the  parish,  v.  Smith  Aid.  and 
Furuey's  feoffees.  Against  defendants  as  feoffees 
in  trust  to  perform  and  carry  into  effect  such  trusts 
to  charitable  uses.  Edgecombe  being  seized  of  cer- 
tain bouses,  &c,  in  city  of  Oxford,  conveyed  the 
same  to  oertain  feoff ei»s  In  trust;  who,  from  tbe 
profits  thereof  were  to  repair  the  church,  to  re- 
lieve the  poor,  and  for  other  good  and  charitable 
purposes.  They  conveyed  the  same  to  new  feof- 
fees, of  whom  the  defendants  are  survivors,  and 
refuse  to  account. 
The  Inhabitants  of  Tblrplangton  v.  Jarvle,  only 
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and  with  universal  consent;  they  paid  large 
hub  over  to  the  city.  The  claimants  then 
brought  an  ejectment,  and  exhibited  this  will 
to  the  Supreme  Court  of  Pennsylvania,  who 
found  no  objection  to  it.  The  city  of  Philadel- 
phia brought  a  suit  under  it  for  some  property; 
do  judge  nor  counsel  ever  hinted  that  the  will 
im  void.  Five  years  passed.  The  Legislature 
had  passed  a  law  immediately  recognizing  the 
will  as  existing  and  valid  in  all  its  parts.  The 
preamble  does  so.  In  the  case  of  'jhe  Town  of 
Pimift.  Mr.  Justice  Story  says,  "the  crown 
100*]  *bas  recognized  the  existence  of  the 
town."  Does  the  recognition  of  this  will  by 
the  Legislature  go  for  nothing?  The  capacity 
of  performing  certain  acts  is  admitted  by  the 
Legislature,  and  is  this  not  as  effectual  as,  a 
recognition  by  the  crown?  Ten  charities  are 
suing  on  dow  in  Philadelphia.  Custom  and 
usage  make  the  common  law  of  England.  Why 
has  not  Pennsylvania  a  right  to  enjoy  her  com- 
mon law.  not  imported  in  parcels  and  pack- 
ages from  England,  but  modified  and  altered 
by  circumstances  and  made  suitable  to  the 
people. 

If  we  are  not  strong  enough  to  stand  alone, 
we  might  ask  support  from  the  other  States 
whose  law  is  the  isamc  with  ours.  Where  did 
the  doctrine  of  charities  spring  from?  and 
from  what  quarter  did  it  enter  into  the  heart 
of  man?  We  are  authorized  to  denounce  as  an 
infidel,  or  worse,  the  man  who  hath  not  charity 
in  h»  heart.  As  surely  as  the  pilgrims  acknowl- 
edged a  higher  power,  so  surely  did  they  rec- 
ognize the  obligation  to  take  care  of  their  fel- 
low-creatures. The  people  of  the  State  are  now 
a  hospitable  and  charitable  people,  and  woe  be 
to  him  who  endeavors  to  intercept  the  flow  of 
the  current.  Where  money  is  given  to  the 
poor,  is  anyone  at  liberty  to  take  it?  Thou 
sbalt  not  Meal.  This  is  property  under  the 
protection  of  the  court,  and  the  right  to  it  as 


sacred  as  that  of  any  man  to  the  enjoyment  of 
his  own.  The  voice  of  Pennsylvania  is  accord- 
ant and  unbroken.  We  are  called  upon  to  ex- 
amine what  the  Chancellor  did  before  the  43 
of  Elizabeth,  three  centuries  ago;  but  this  does 
not  concern  us.  It  is  now  settled  even  there, 
that  no  charity  shall  fail;  if  it  is  indefinite,  the 
king  shnll  administer  it.  Whether  there  are 
trustees  or  not,  whether  there  be  a  corporation 
or  not,  all  take.  This  charity  would  be  safe  in 
England :  and  yet  it  is  said  wc  must  lose  it  unless 
we  can  show  how  matters  were  conducted  three 
hundred  years  ago.  This  is  a  heavy  burden 
to  lay  on  a  charity.  In  Pennsylvania,  as  in 
England,  the  law  of  charity  established  itself. 
No  man  can  say  when  it  began;  it  has  always 
existed  as  far  as  we  know.  What  is  the  com- 
mon law  of  England?  Leaving  out  iU  being 
the  perfection  of  reason,  it  is  such  an  applica- 
tion of  rules  as  will  promote  the  welfare  of  so- 
ciety. The  law  of  charity  has  existed  in  En- 
gland for  sixteen  hundred  years,  some  centuries 
before  Alfred.  Before  Penn  came  over,  there 
was  a  settlement  of  Sweedes  near  Philadelphia, 
at  Weccacoe,  'a  brave  and  moral  people.  They 
built  a  place  of  worship,  and  about  1700  a  better 
one,  which  remains  to  this  day.  The  charter 
of  that  church  bears  date  in  1765,  but  the  first 
church  was  built  in  1677.  Where  was  the  law 
of  charities  for  these  hundred  "years?  [*107 
and  what  protected  the  graves  around  the 
church  all  this  time?  The  same  law  that  exists 
still.  Christ  Church  was  seventy  years  without 
a  charter.  In  Walnut  Street  there  was  a  chapel 
abhorrent  to  English  law,  where  moss  was  said. 
It  stood  until  it  was  taken  down  and  replaced 
by  a  larger  one.  Who  ever  offered  to  take  away 
this  church?  What  is  the  condition  of  the  Phil- 
adelphia Library  with  its  50,000  volumes?  It 
has  always  acted  without  a  charter.  Story 
supposes  that  the  rudiments  of  this  law  of 
charities  came  from  the  civil  law.     Thurlow 


^arriving;  feoffee.  To  compel  performance  of  trusts 
in  a  doodof  f  eoffment  for  charitable  uses,  and  to 
convey  to  other  trustees,  n  house  on  Tbirplangton 
and  tenements  in  East  Lang-ton,  &c. 

Tnrney  and  Roberta  v.  Buckmasterg.  To  protect 
the -plaintiffs  in  the  execution  of  the  will  of  Thom- 
B  Knighton  for  charitable  uses.  Lands  lying-  with- 
in manor  of  Leighton  Russard.  The  defendants  al- 
ter* the  same  to  have  bceu  left  to  superstitious 
wes.  and  endeavored  to  get  the  same  into  their 
own  hands. 

The  Master  and  Brethren  of  the  Hospital  of  Rob- 
ert. Earl  of  Leicester,  in  Warwick,  v.  Lee  et  ol. 
IMS.)  For  payment  of  an  annuity  of  £20  given  to 
a  charity.  Robert,  late  Earl  of  Leicester,  being 
setaed  in  fee  of  an  annuity  of  £20,  issuing  out  of  a 
farm  called.  Ac,  tbo  inheritance  of  defendant  Og- 
<len,  by  deed  gave  the  same  to  the  said  hospital. 

Henry  Half  and  John  Hall,  on  behalf  of  them- 
sHresand  of  hem,  the  Freeholders  and  Inhabitants 
of  Witham.  Essex,  v.  Pan  Ice.  (38  Eliz.)  For  the  sup- 
port and  continuance  of  a  charity.  By  the  gift  and 
(rant  of  well  disposed  persons,  divers  lands  and 
teseau-nts  in  Witbam.  and  also  divers  sums  of 
money,  were  given  for  the  reparation  of  the  church, 
the  relief  of  the  poor,  and  other  charitable  pur- 
poses: which  lands  were  settled  in  feoffees;  and  the 
attendant  having-  got  possession  thereof,  and  mon- 
ey*, and  the  deeds  of  settlement,  reruses  to  perform 
aria  trusts,  or  to  appoint  new  feoffees  in  the  names 
of  those  dead. 

John  Unyd.  D.  D.,  vicar,  Thomas  Baker,  and 
Richard  Wllbom,  Church-wardens,  and  Poor  of 
Wrtttle,  v.  John  Aware  et  aX..  surviving  feoffees  in 
trust  for  said  Parish.  (1586. 38  Eliz.)  For  the  con- 
tiatatnoe  of  a  charity.  A  measuage  and  land  called 
Hookas  in  the  parish  of  Writtle,  which  in  the  year 
W9  was  given  by  Thomas  Hawkins  to  feoffees  in 
ota*  for  the  poor  of  the  said  parish. 
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K.  Wyllot  and  Thomas  Sudbury,  Church-wardens 
and  Inhabitants  of  the  Town  of  Middleton,  v.  Agnes 
Middleton,  widow.  (l.'lEHz.)  To  recover  a  charita- 
ble pension.  A  yearly  rent  of  6s.  8d.  payable  to  the 
parish  of  Middleton,  charged  upon  a  messuage  and 
iand  in  Middleton. 

John  Whitehurst  and  Thomas  Amery,  for  them- 
selves and  other  Inhabitants  and  Parishioners  of 
the  Parish  of  Dulerno  in  the  County  of  Stafford,  v. 
George  Warner.  (1573,  15  Ell/,.)  For  support  of  a 
charity.  Robert  Warner,  deceased,  and  others,  in- 
habitants of  the  said  parish,  having  asum  of  money 
to  invest  for  the  erecting  of  u  grammar  school  and 
providing  a  schoolmaster,  purchased  therewith 
certain  lands  in  Kenwalmercne.  &c,  In  Devonshire, 
and  applied  the  rents  and  profits  according  to  the 
trust;  which  lands  afterwards  became  vested  in 
defendant  as  surviving  feoffee,  who  had  received 
other  money  to  purchase  a  messuage  and  land  in 
Fradley  in  the  County  of  Stafford,  which  he  neg- 
lected to  do. 

George  Warner  v.  Whitehurst  et  at.  (20  Ellz.) 
Cross-bill  setting  forth  the  bill.  A  decree  and  an 
award  had  been  made  by  the  several  contending 
parties ;  and  for  carrying  the  said  award  into  exe- 
cution, and  to  protect  the  plaintiff  against  his  arbi- 
tration bond  signed  by  him,  this  proceeding  is  in- 
stituted. 

Fisher  el  al„  inhabitants  of  Warwick,  v.  Robert 
Phllipps  and  Thomas  Cawdrey .  (1574, 15  Eliz.)  For 
the  recovery  of  sundry  bequests  of  money  left  by 
will  of  Thomas  Okory,  deceased,  to  be  applied  to 
charitable  uses  in  the  town  of  Warwick. 

John  Itawley  et  at..  Inhabitants  of  the  Parish  of 
Wilborough,  v.  Lewis  et  al.  To  appoint  new  trust- 
ees of  a  charity.  Lands  and  tenements  in  parish 
of  Wllborough,  containing  120  acres,  of  which  the 
defendants  were  surviving  feoffees  In  trust  for  re- 
pairing the  parish  church. 
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and  Eldon  thought  so  too.  In  1188  the  civil 
law  came  into  England,  and  the  canon  law 
soon  afterwards,  and  is  part  of  the  law  of  that 
country  to  this  day.  But  how  did  it  get  into 
the  civil  law?  It  is  said  from  Constantino.  But 
wherever  Christianity  went,  charity  went  too. 
Gibbon  savs  "the  apostate  Julian  complained 
that  Christians  not  only  relieved  their  own  poor, 
but  those  of  the  heathen  also."  The  revealed 
law  Is  part  of  the  law  of  England.  Blockstone 
says  so.  When  did  Christianity  come  into 
England?  It  reached  Rome  in  the  time  of  the 
Apostles,  where  Paul  and  Peter  both  suffered. 
But  when  England?  Some  say  at  the  same  time 
that  it  was  carried  to  Rome,  and  was  there 
trodden  down  for  a  time.  The  latest  period  is 
507,  the  arrival  of  Augustine.  An  Archbishop 
of  Canterbury  was  then  appointed,  and  there 
has  been  one  ever  since.  If  Christianity  carried 
the  law  of  charity  to  Rome,  it  must  have  done 
so  to  England  too.  It  was  a  part  of  the  com- 
mon law  after  the  sixth  century.  Where  is 
there  a  spot  upon  earth,  where  Christianity  is 
found,  that  the  law  of  charity  does  not  exist 
also?  Alfred  sent  an  embassy  to  the  Christian 
churches  in  Syria,  in  the  ninth  century,  and 
had  the  ten  commandments  translated  into 
Saxon.  From  one  great  source  have  flowed 
two  sorts  of  charities,  one  religious,  the  other 
more  general.  The  only  difficulty  that  ever 
existed  in  Pennsylvania  related  to  the  first  class 
— religious  charities.  In  the  14th  century  lived 
Wickliffe,  called  the  day-star  of  the  Reforma- 
tion; a  man  confounded  with  turbulent  men, 
but  a  professor  of  divinity  and  singularly 
learned.  It  was  an  object  in  that  day  to  save 
England  from  paying  tribute  to  the  Pope. 
Prom  that  time  a  religious  struggle  ensued. 
Henry  VIII.  found  the  Roman  Catholic  relig- 
ion firmly  established,  the  revealed  law  being 
part  of  the  law  of  England.  All  parties  ad- 
mitted this.  From  the  time  of  Augustine  down, 
the  common  law  had  been  undergoing  changes 
to  suit  the  spirit  of  the  age,  but  the  revealed 
law  was  a  part  of  it  all  the  time.  (Tothill,  1 26, 
quoted  bv  Judge  Baldwin  in  MeOiR  and  Brown. ) 
168*]  To  this  same  'great  source  we  owe  the 
idea  of  a  paternal  power  in  the  State — a  parens 
patriot — not  the  king,  nor  the  Chancellor,  but 
a  power  existing  somewhere  to  take  care  of  the 
sick,  the  widow,  and  the  orphan.  Take  this 
away,  and  we  become  a  nation  of  savages.  If 
there  is  no  protection  for  the  infant  and  the 
aged,  the  charm  of  civilization  is  lost.  In 
Pennsylvania  all  this  is  cared  for;  by  hospitals 
and  houses  of  refuge.  No  power  is  able  to  stop 
the  flow  of  charity,  because  there  is  liberty  of 
conscience.  The  same  law  that  enjoins  upon 
a  witness  in  court  to  tell  the  truth,  instructs 
'him  to  give  to  the  poor.  One  is  not  less  bind- 
ing than  the  other.  All  that  is  asked  of  gov- 
ernment is,  that  under  the  protection  of  law, 
the  great  duty  of  charity  may  be  fulfilled;  and 
it  is  proposed  now  to  say  to  everyone  that  he 
shall  not  do  so;  that  his  gift  shall  be  forfeited. 
The  law  of  charitable  uses  furnishes  this  pro- 
tection. In  the  17  Edward  II.,  in  1824,  the 
Knights  Hospitalers  were  made  new  trustees 
of  a  charity  when  the  Templars  were  dissolved. 
Story  (Equity,  403,  412)  says,  that  charities  are 
liberally  construed,  and  in  415,  "if  the  bequest 
be  for  charity,  no  matter  how  uncertain  the 
beneficiaries  may  be,  a  court  will  sustain  the  | 
882 


legacy."    (See  also  8  Peters,  484;  4  Wheat., 
41 ;  7  Vermont  Rep.,  288.) 

A  bequest  is  not  void  for  uncertainty  of  per- 
sons. (7  Cranch,  45;  2  Story,  206;  6  Peters, 
436,  437;  2  Peters,  256.) 

The  law  of  charities  existed  in  England  prior 
to  the  time  of  Elizabeth.    (2  Russell,  407.) 

The  opinion  given  by  Judge  Baldwin  in  the 
case  of  McOill  and  mown,  embraces  all  the 
law  of  Pennsylvania.  The  law  of  this  court 
is  not  different.  The  two  cases  cited  in  the 
decision  of  The  Baptist  Association  appear  now 
to  be  reported  differently  in  five  different  books, 
and  this  court  afterwards  said  that  a  dedication 
to  pious  uses  should  be  protected.  The  case  of 
The  Baptist  Society  is  reported  in  8  Peters.  If 
the  counsel  on  the  other  side  construe  this  case 
rightly,  then  all  charitable  uses  are  swept  away ; 
but  how,  then,  did  it  happen  that  Chief  Justice 
Marshall  afterwards  said  that  eleemosynary 
corporations  are  to  be  encouraged.  There  can- 
not be  a  right  without  a  full  remedy ;  and  if  a 
man  has  a  right  to  give,  his  donation  must  be 
protected. 

The  Constitution  of  1776  (sec.  46)  says,  "all 
religious  or  charitable  societies  ought  to  be  en 
couraged  and  protected."  What  does  the  43 
Elizabeth  do?  It  directs  charities  to  be  looked 
up,  amounting  to  twenty-one.  Is  not  the  fund- 
amental law  of  a  State  of  as  much  potencr 
•as  a  British  statute?  The  latter  only  [*16& 
looks  to  the  past;  the  former  to  the  future. 
The  statute  only  includes  twenty-one;  the  con- 
stitution takes  in  all.  It  says  "other  pious  and 
charitable  purposes."  These  words  must  be 
understood  in  their  appropriate  sense,  accord- 
ing to  their  meaning  m  England  at  that  time 
It  is  of  higher  authority  than  the  British  statute, 
because  it  prohibited  the  Legislature  from  do- 
ing anything  contrary  to  the  principle  which 
it  established.  The  constitution  is  a  great  land- 
mark ;  no  one  can  dispute  its  authority  without 
treating  the  People  of  Pennsylvania  with  dis- 
respect. In  Beatty  and  Kirk  (580)  the  court 
say  "the  bill  of  rights  of  Maryland  recognizes 
the  statute  of  Elizabeth  to  some  extent."  Wby 
is  not  a  recognition  to  the  full  extent  by  Penn- 
sylvania equally  valid?  Pennsylvania  even 
adopts  "superstitious  usee."  as  they  are  called 
in  England.  Her  settlers  were  of  every  shade 
of  opinion. 

The  monasteries  in  England  were  seized  upon 
by  Henry  VIII..  but  the  rapacity  of  his  favor-  { 
ites  was  even  greater  than  his  own.  England 
presents  now  a  great  contrast  of  rich  and  poor. 
Some  of  the  largest  fortunes  are  owing  to  the 
benefactions  of  this  king,  such  as  that  held  by 
the  family  of  Russel.  The  owner  of  the  "poor 
flat,  Bedford  level,"  complained  that  Burke  re- 
ceived £300  a  year.  Religious  supremacy  was 
established  in  the  king.  He  laid  down  six  ar- 
ticles, containing  the  points  in  dispute  between 
himself  and  Rome.  Who  can  tell  what  was 
then  held  to  be  "a  superstitious  use?"  At  the 
end  of  the  Reformation,  it  was  punishable  to 
believe  what  the  statute  of  31  Henry  VIII.  or- 
dered. The  test  of  "superstitious  uses"  was 
constantly  changing  down  to  the  time  of  Charles 
H. ;  the  Presbyterians,  Independents,  &c.,when 
uppermost,  au  trying  to  compel  conformity. 
Then  our  ancestors  came,  abhorring  religious 
supremacy,  bringing  with  them  liberty  of  con- 
science, and  the  whole  law  of  religious  charities, 
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They  asked  the  crown  to  give  them  religious 
endowments,  but  not  charities,  and  were  at  last 
compelled  to  take  the  Act  of  1730.  Churches 
of  all  sects  had  been  built,  even  Roman  Catho- 
lic. In  MagQX  and  Brown  (page  55,  note)  Judge 
Baldwin  mentions  forty-six  charities,  none  of 
which  were  religious.  The  statutes  23  Henry 
TIH  (ch.  19),  and  13  Elizabeth  (eh.  1),  make 
decrees  of  synods  a  part  of  the  law  of  the  land. 

The  Pennsylvania  Act  of  1791  (Purdon's 
Digest,  p.  181),  recites  that  any  persons  who 
mean  to  associate  for  the  purposes  of  charity, 
may  be  incorporated  with  the  approbation  of 
17u*]the  Attorney-General.  *There  never 
has  happened  a  case  where  the  property  of  any 
religious  society,  Jew  or  Catholic,  was  seized 
upon. 

There  are  two  objections  made  to  the  validity 
of  the  devise. 

1.  That  the  proposed  system  of  education  is 
unchristian. 

2.  That  the  beneficiaries  are  too  uncertain. 

As  to  the  first,  all  conscientious  scruples  hon- 
estly entertained,  are  entitled  to  great  respect. 
If  any  man  who  has  charge  of  an  orphan  boy 
•  afraid  to  send  him  to  the  college,  he  may 
keep  him  away  without  censure.  It  is  merely 
an  invitation  to  come.  The  constitution  of 
Pennsylvania  respects  all  scruplesof  conscience, 
aad  if  children  were  to  be  dragged  in  and  kept 
by  force,  it  would  be  a  violation  of  its  prin- 
ciples. But  the  will  in  effect  says  "obey  con- 
science and  yield  it  to  nobody."  This  scruple 
is  of  recent  origin.  It  is  not  alleged  in  the  bill. 
Perhaps  the  complainants  felt  no  scruples  then, 
bat  do  now.  If  they  slumbered  so  long,  they 
ought  to  have  some  charity  for  Mr.  Girard,  in 
whose  breast  they  never  awaked.  But  a  great 
prize  is  now  to  be  reached,  and  the  judgment 
may  be  affected  by  the  will.  Two  things  must 
be  made  out  to  overthrow  the  devise  upon  this 
ground. 

1.  That  it  is  a  superstitious  use. 

1  That  it  is  inseparable  from  the  trust. 

The  question  is  more  suitable  to  a  theological 
board  than  a  court  of  justice.  That  the  law 
of  charity  is  the  law  of  the  land,  is  not  a 
proposition  depending  upon  theological  in- 
quiry. In  Baxter'*  case,  the  court  was  not  called 
upon  to  say  which  party  was  right,  but  only 
u>  decide  what  it  was  that  the  statute  said;  and 
because  Baxter  was  a  non-conformist,  the  trust 
wis  declared  void.  What  could  a  Pennsylva- 
*  nia  judge  have  done  in  such  a  case  ?  He  would 
find  liberty  of  conscience  established  by  the 
constitution;  that  in  the  Constitution  of  the 
United  States  it  is  provided  that  Congress  shall 
make  no  law  affecting  religion ;  and  that  Mr. 
Madison  once  affixed  his  veto  to  a  bill  incor- 
porating a  church,  under  an  apprehension  that 
B  trenched  upon  this  delicate  ground.  It  never 
*as  held  that  a  charitable  devise  must  make 
provision  for  religious  education.  In  the  list 
of  forty-six  before  cited,  thirty-seven  are  for 
oere  charity.  Does  anyone  desire  that  the  old 
times  in  religion  should  return,  when  a  man 
wag  allowed  to  do  good  only  in  a  particular 
•»y.  and  in  no  other?  What  was  the  spirit 
Uat  led  to  burning  the  convent  near  Boston? 
Precisely  this.  Religious  acrimony  now  de- 
■troyg  property,  if  it  does  not  doom  to  the  stake. 

17  l*j  *We  have  nothing  to  do  with  Mr. 
Qimrd  s  religious  opinions.  If  anyone  thinks 
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he  can  lead  a  better  life,  with  equal  humility 
and  more  zeal,  let  him  try.  Instead  of  there 
being  anything  against  religion  in  the  will, 
there  is  a  manly  and  unaffected  testimony  in 
its  favor.  The  boys  are  directed  to  "adopt 
such  religious  tenets  as  mature  reason  may  pre- 
fer;" any  tenet,  without  exception.  The  will, 
then, holds  religion  to  be  inseparable  from  human 
character,  but  thinks  the  best  way  of  forming 
that  portion  of  the  character  is  by  attending  to  it 
atmatureage.  It  is  a  speculative  question.  Can 
it  be  said  that  Girard  had  no  respect  for  relig- 
ion? He  showed  a  religious  heart  by  bestow- 
ing upon  the  poor  what  God  had  given  him,  so 
that,  like  Franklin's  legacy,  "  it  might  go 
round."  His  desire  was  that  the  children 
should  be  educated  in  the  manner  which  he 
thought  the  best,  to  make  them  religious.  Who 
is  to  decide  whether  it  is  the  best  way  or  not? 
The  objection  assumes  that  the  Bible  is  not  to 
be  taught  at  all,  or  that  laymen  are  incapable 
of  teaching  it.  There  is  not  the  least  evidence 
of  an  intention  to  prohibit  it  from  being  taught. 
On  the  contrary,  there  is  an  obligation  to  teach 
what  the  Bible  alone  can  teach,  viz.,  a  pure 
system  of  morality. 

Is  it  true  that  ministers  Alone  can  teach  re- 
ligion? The  officer  at  the  head  of  the  institu- 
tion (Professor  Bache)  is  a  religious  man.  Can 
he  not  expound  religion  as  well  as  science  to 
his  pupils?  The  laymen  are  the  support,  at 
last,  of  all  churches.  The  next  position  will  be 
that  clergyman  are  responsible  for  everything, 
and  that  a  man  can  do  nothing  for  himself. 
Everyone  has  to  teach  his  own  children.  Why 
can  he  not  equally  instruct  those  of  other  peo- 
ple? The  orphans  are  not  to  enter  the  college 
until  a  contract  is  made  for  them  by  somebody. 
According  to  the  common  law,  an  infant  can 
bind  himself  to  some  extent  by  a  contract.  So 
he  can  here.  It  must  be  sanctioned  by  his 
guardians  too.  No  one  objects  to  a  child 
being  bound  out  in  a  vessel  where,  of  course, 
there  is  a  great  chance  of  his  dying  without 
the  benefit  of  religious  services,  and  where  his 
voice,  when  in  extremes,  cannot  reach  an  ear 
which,  it  is  said,  it  ought  to  do.  We  must, 
upon  this  doctrine,  condemn  the  House  of 
Refuge.  But  we  may  trust  that  the  cry  of  a 
child  will  be  heard  in  mercy,  although  it  may 
not  reach  the  ear  of  a  priest.  If  a  father  should 
refuse  to  instruct  his  children  in  religion,  can 
the  State  interpose?  Suppose  that  the  will  had 
made  no  provision  on  the  subject,  and  the  gov- 
ernors of  the  college  had  adopted  this  same 
regulation,  would  the  court  have  denounced  it 
as  a  violation  of  their  duty?  *The  case  [*1 7  2 
of  TheUtutersity  of  Virginia  is  far  beyond  this. 
There  is  no  professor  of  theology,  nor  instruc- 
tion in  divinity.  These  things  are  purposely 
omitted,  from  a  fear  that  the  institution  might 
become  sectarian.  If  Virginia  pemits  it,  she  is 
the  judge  of  its  propriety,  and  not  we.  But 
Girard  has  neither  prohibited  religious  instruc- 
tion nor  a  professorship.  What  will  the  United 
States  do  with  the  Smithsonian  legacy?  Con- 
gress cannot  connect  religion  with  it.  Clothing 
and  feeding  the  poor  are  worthy  objects.  Gi- 
rard is  said  to  have  expressed  himself  in  terms 
derogatory  to  Christianity.  Suppose  he  had 
used  a  different  phraseology,  and  said  that 
none  but  laymen  should  be  admitted  into  the 
college.     This  would  not   have  been  objec- 
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tionable,  and  yet  precisely  the  same  result  have 
been  brought  about.  Children  are  to  be  fed 
and  clothed.  This  is  not  a  superstitious  use, 
and  must  stand.  Will  you  destroy  the  patient, 
if  there  is  an  unsound  limb?  The  case  is  left 
with  the  court  with  a  perfect  conviction  that 
it  will  not  put  the  knife  to  the  throat  of  this 
most  useful  charity. 

Mr.  Webster,  for  the  appellants,  in  reply : 

The  complainants  in  this  cause  are  the  next 
of  kin  to  Stephen  Girard,  who  come  here  to 
try  the  validity  of  a  devise,  purporting  to  es- 
tablish what  has  been  called  a  charity.  The 
counsel  on  the  opposite  side  have  assailed  their 
motives,  accusing  them  of  wishing  to  steal  the 
bread  of  the  orphan,  and  have  censured  them 
for  coming  to  this  court  instead  of  resorting 
to  the  tribunals  of  Pennsylvania.  The  plaint- 
iffs are  foreigners,  and  have  a  right  to  come 
here  under  the  Constitution  of  the  United 
States.  Are  they  to  be  reproached  for  it?  But 
the  answer  to  this  objection  has  already  been 
furnished  by  the  opposite  counsel,  when  they 
say  that  in  Pennsylvania  the  complainants 
would  not  have  been  permitted  to  question  the 
devise.  Here,  they  are  sure  of  a  patient  hear- 
ing. The  cause  was  not  argued  in  the  Circuit 
Court,  because  the  question  arose  in  that  court 
in  1888,  upon  the  construction  of  the  will  of 
Sarah  Zane,1  and  the  court,  in  its  opinion, 
decided  the  point.  It  would,  therefore,  have 
been  useless  to  renew  the  argument  there,  but 
the  best  way  was  to  bring  the  subject  directly 
up  for  review. 

It  was  said  by  the  opening  counsel  (Mr. 
Jones),  that  in  England  charities  are  often 
superintended  by  the  king  in  virtuo  of  his  pre- 
rogative, and  that  no  analogous  power  can  ex- 
173*]  ist  in  a  republican  government,  *  where 
there  can  be  no  parens  patria;  and  it  was 
also  said  that  in  order  to  establish  a  peculiar 
and  local  common  law  in  Pennsylvania,  one 
decision  is  not  enough,  but  there  must  be  a 
series  of  decisions  to  sustain  a  system  of  law. 
Both  these  positions  are  correct. 

But  the  attention  of  the  court  will  be  directed 
in  the  first  place  to  that  clause  in  the  will  which 
excludes  clergyman,  &c.,  from  the  college;  and 
it  is  worthy  of  reflection  whether  the  devise  must 
not  be  maintained, if  maintained^  all,  upon  the 
ground  of  its  being  a  charitable  devise,  and  as 
such  entitled  to  special  favor.  It  is  a  proposition 
of  the  highest  magnitude,  whether  in  the  eye  of 
jurisprudence  it  is  any  charity  at  all ;  the  affir- 
mative cannot  be  supported  by  law,  or  reason- 
ing, or  decisions.   There  are  two  objections  to  it. 

1.  The  plan  of  education  is  derogatory  to  the 
Christian  religion,  lending  to  weaken  men's  re- 
spect for  it  and  their  conviction  of  its  impor- 
tance. It  subverts  the  only  foundation  of 
public  morals,  and  therefore  it  is  mischievous 
and  not  desirable. 

2.  It  is  contrary  to  the  public  law  and  policy 
of  Pennsylvania. 

The  clause  is  pointedly  opprobrious  to  the 
whole  clergy;  it  brands  them  all  without  dis- 
tinction of  sect.  Their  very  presence  is  sup- 
posed to  be  mischievous.  If  a  preacher  hap- 
pens to  have  a  sick  relative  in  the  college,  he 
is  forbidden  to  visit  him.  How  have  the  great 
body  of  preachers  deserved  to  be  denied  even 

1.— See  Appendix. 


the  ordinary  rights  of  hospitality?  Id  no 
country  in  the  world  is  there  a  body  of  men 
who  have  done  so  much  good  as  the  preachers 
of  the  United  States;  they  derive  no  aid  from 
government,  constitute  no  hierarchy,  but  live 
by  the  voluntary  contributions  of  those  to  whom 
they  preach.  It  astonishes  the  old  world  that 
we  can  get  on  in  this  way.  We  have  done 
something  in  law  and  politics  towards  our  con- 
tribution for  the  benefit  of  mankind;  but  noth 
ing  so  important  to  the  human  race  as  by  estab- 
lishing the  great  truth  that  the  clergy  can  live 
by  voluntary  support.  And  yet  they  are  all 
shut  out  from  this  college.  Was  there  ever  an 
instance  before,  where,  in  any  Christian 
country,  the  whole  body  of  the  clergy  were 
denounced?  The  opposite  counsel  have  gone 
as  far  back  as  Constantino  in  their  history  of 
charities;  but  have  they  found  or  can  they  find 
a  single  case,  where  opprobrium  is  fixed  upon 
the  whole  clergy?  We  have  nothing  to  do 
with  Girard's  private  character,  which  has 
been  extolled  for  benevolence.  Be  it  so.  We 
are  asked  if  he  cannot  dispose  of  his  property. 
But  the  law  cannot  be  altered  to  suit  Girard. 
What  is  charity?  It  is  the  indulgence  of  kind 
affections — love  —  sympathy  for  our  fellow- 
creatures.  In  a  narrow  sense  *it  means{*  174 
alms,  relief  to  the  poor.  But  the  question  is, 
what  is  it  in  a  legal  sense?  The  object  here  is 
to  establish  a  school  of  learning  and  shelter; 
to  give  a  better  education.  The  counsel  upon 
the  other  side  are  right  in  speaking  of  charity 
as  an  emanation  of  Christianity.  But  if  this 
be  so,  there  can  be  no  charity  where  the  author- 
ity of  God  is  derided  and  his  word  rejected. 
If  it  becomes  an  unlieliever,  it  is  no  longer 
charity.  There  is  no  example  in  the  books  of 
a  charity  where  Christianity  is  excluded. 
There  may  be  a  charity  for  a  school  without  a 
positive  provision  for  Christian  teachers;  but 
where  they  are  expressly  excluded,  it  cannot 
be  such  a  charily  as  is  entitled  to  the  special 
favor  and  protection  of  a  court.  It  is  said  by 
the  counsel  on  the  other  side  that  Pennsylvania 
is  not  an  infidel  State,  but  a  Christian  commu- 
nity ;  and  yet  children  who  are  orphans,  with 
no  parents  to  look  after  them,  are  directed  to 
be  shut  in  to  stay  until  they  approach  man- 
hood, during  the  age  when  the  character  is 
formed,  and  if  they  happen  to  have  any  con- 
nections or  friends  who  are  clergymen,  they 
are  excluded  from  ever  seeing  them.  There 
are  two  objectionable  features  in  this  restriction 
in  the  will.  The  first  is,  that  all  clergymen 
are  excluded  from  the  college;  and  the  second, 
that  a  cruel  experiment  is  to  lie  made  upon 
these  orphans,  to  ascertain  whether  they  can- 
not be  brought  up  without  religion. 

[Mr.  Webster  here  read  a  passage  from  one 
of  the  works  of  the  late  BishopWhite  upon 
this  point.] 

The  doors  of  the  college  are  open  to  infidels. 
The  clause,  as  it  stands,  is  as  derogatory  to 
Christianity  as  if  provision  had  been  made  for 
lectures  against  it.  If  it  be  said  that  infidels 
will  not  be  encouraged,  the  answer  is,  that  a 
court  can  only  judge  of  the  tendency  of  meas- 
ures. The  trustees  must  not  be  supposed  to 
violate  the  will.  But  it  is  said  by  the  counsel 
that  lay  teaching  can  be  substituted  for  clerical. 
There  are  at  least  four  religious  sects  which  do 
not  allow  this  mode  of  teaching  religion;  and 
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il  is  as  much  against  the  spirit  of  the  will  as 
leachine  by  clergymen.  The  object  is  to  hare 
no  religious  leaching  at  all,  because  in  this  way 
controversy  will  be  avoided.  Lawyers  are  as 
much  sectarians  as  clergymen,  and  lay  teaching 
leads  as  directly  to  controversy  as  lay  preach- 
ing. The  intention  of  the  will  is,  that  the  boys 
tbaH  choose  their  own  religion  when  they 
now  up.  The  idea  was  drawn  from  Paine  s 
Age  of  Reason  (311),  where  it  is  said  "  let  us 
propagate  morality  unfettered  by  superstition." 
Giram  had  no  secrets,  and  therefore  used  the 
175*]  "words  which  he  considered  synony- 
mous with  "superstition,"  viz.:  "religious 
tenets." 

Ministers  are  the  usual  and  appointed  agents 
of  Christ.  In  human  affairs,  where  the  ordina- 
ry means  of  attaining  an  object  are  rejected, 
the  object  is  understood  to  be  rejected  also; 
much  more  is  this  the  case  when  the  means  are 
of  divine  authority.  In  the  New  Testament 
preaching  is  ordered  both  before  and  after  the 
crocinxion.  "  If  any  man  refuse  to  hear,"  &c. 
"  Go  ye  Into  all  the  world  and  preach  the  gos- 
pel to  every  creature."  Different  sects  have 
different  forms  of  worship,  but  all  agree  that 
preaching  is  indispensable.  These  appointed 
agencies  have  been  the  means  of  converting  all 
that  part  of  the  world  which  is  now  Christian. 
Wait  country  was  ever  Christianized  by  lay 
teaching?  By  what  sect  was  religious  instruc- 
tion ever  struck  out  of  education?  None. 
Both  in  the  Old  and  New  Testaments  its  im- 
portance is  recognized.  In  the  Old  it  is  said 
"  Thou  shah  diligently  teach  them  to  thy  chil- 
dren," and  in  the  New,  "  Suffer  little  children 
to  come  unto jne  and  forbid  them  not."  But 
this  will  requires  religion  to  be  put  off  till  ma- 
tore  years,  as  if  a  knowledge  of  man's  duty  and 
destiny  was  not  the  earliest  thing  to  be  learned. 
Man  is  the  only  sentient  being  who  knows  that 
he  ■  eternal;  the  question  "If  a  man  dies,  shall 
he  five  again  ?"  can  be  solved  by  religion  alone. 

Is  this  school  a  charity?  What  is  to  become 
of  the  Sabbath.  It  is  not  intended  to  say  that 
■his  institution  stands  upon  the  same  authority 
a*  preaching,  but  still  it  is  a  part  of  Christian- 
ity All  sects  have  a  day  which  is  holy,  and 
hold  its  observance  to  be  important.  Lay 
teachers  will  not  do.  Where  are  the  children 
to  go  to  church,  even  if  they  go  out  of  the  col- 
lege? There  is  no  Christian  father  or  mother 
*no  would  not  rather  trust  their  children  to 
the  charity  of  the  world  at  large,  than  provide 
in  this  way  for  their  bodily  comforts.  The 
angle  example  of  the  widow's  mite,  read  as  it 
has  been  to  hundreds  of  millions  of  people,  has 
done  more  good  than  a  hundred  marble  pal- 
ates. No  fault  can  be  found  with  Oirard  for 
risking  a  marble  college  to  bear  his  name  for- 
ever, but  it  is  not  valuable  unless  it  has  a  fra- 
grance of  Christianity  about  it. 

The  reasons  which  the  testator  gives  are 
objectionable  and  derogatory  to  Christianity; 
they  assume  that  a  difference  of  opinion  upon 
•one  religious  tenets  is  of  more  importance 
than  a  Christian  education,  and  in  order  to  get 
rid  of  superfluous  branches,  they  lay  the  axe 
to  the  root  of  the  tree  itself.  The  same  objec- 
176*]  tion  k  madc'by  all  the  lower  and  vulgar 
etas  of  the  opponents  of  Christianity.  The 
flu*  step  of  infidelity  is  to  clamor  against  the 
mattitnde  of  sects.  Volney,  84  (Ruins  of  Em- 
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pires),  says,  "they  all  preach  damnation 
against  each  other,  and  all  cry  out '  our  holy 
religion.'"  The  opposite  counsel  say  that 
Oirard  was  in  a  difficulty,  because  if  he  had 
thrown  open  the  college  to  all  sects  indiscrimi- 
nately, they  would  not  have  agreed  with  each 
other.  But  if  it  had  been  so,  these  orphan 
children  would  not  have  been  in  a  worse  con- 
dition than  other  children,  and  what  father 
would  not  have  preferred  that  his  children 
should  go  to  this  college  under  any  form,  than 
under  no  form  of  religion?  All  sects  believe 
in  a  future  state  and  in  a  creator  of  the  world. 
Suppose  we  carried  out  these  principles  of 
exclusion  into  our  social  relations.  Differing 
as  we  do  about  government,  it  would  tear  up 
society  by  the  roots.  All  preachers  unite  in 
many  points;  they  would  all  agree  with  Frank- 
lin, who  is  reported  in  the  letters  of  John 
Adams  to  his  wife,  to  have  said  in  the  days  of 
trouble,  "let  us  have  prayers." 

[Mr.  Binney  here  cited  the  following  author- 
ities to  show  that  Jewish  charities  can  be  sus- 
tained: 1  Ambler,  228,  note;  2  Swanston, 
487;  7  Vesey,  417;  Sheltford,  107;  Boyle,  27.] 

Mr.  Webster  said  the  distinction  between  the 
Jewish  cases  and  the  present  is,  that  the  former 
were  within  the  ordinary  rules  of  law,  whereas 
this  devise  could  only  be  sustained  by  being 
brought  under  the  peculiar  favor  of  the  court, 
as  it  belongs  to  that  class  of  charities.  But 
what  would  be  the  condition  of  a  youth  com- 
ing fresh  from  this  college?  He  could  not  be  a 
witness  in  any  court.  He  had  never  been 
taught  to  believe  in  a  future  state  of  rewards 
ana  punishments,  because  this  is  a  "tenet" 
upon  which  he  is  enjoined  not  to  make  up  his 
mind  until  he  can  examine  for  himself.  What 
parent  would  bring  up  his  child  to  the  age  of 
eighteen  years  without  teaching  him  religion  ? 
What  is  an  oath  in  heathen  lands  as  well  as 
our  own?  It  is  a  religious  appeal,  founded 
upon  a  conviction  that  perjury  will  be  pun- 
ished hereafter.  But  if  no  superior  power  is 
acknowledged,  the  party  cannot  be  a  witness. 
Our  lives  and  liberties  and  property  all  rest 
upon  the  sanctity  of  oaths.  It  is  said  that  there 
will  be  no  teaching  against  Christianity  in  this 
college,  but  I  deny  it.  The  fundamental  doc- 
trine is,  that  the  youthful  heart  is  not  a  proper 
receptacle  for  religion.  This  is  not  the  charity 
of  instruction.  In  monasteries,  education  was 
always  blended  with  religious  teaching.  The 
statute  4  Henry  IV.  (ch.  12),  in  1402,  estab- 
lished charities  of  religion  (2  Pickering,  4S3). 
and  directed  the  schoolmaster  to  perform 
'divine  service,  and  instruct  the  children.  [*  1 7  7 
(1  Edward  6,  ch.  14,  to  the  same  effect. )  2  Swans- 
ton  (520,  529)  says  that  care  was  always  taken 
to  educate  youths  in  the  doctrines  of  Christian- 
ity,  which  is  a  part  of  the  common  law  of 
England.  That  it  is  so,  seel  Benson,  296:  2 
Strange,  834:  8  Merivale,  405 ;  2  Burn's  Eccle- 
siastical Law,  95;  2  Russell,  501:  Tounge  & 
Collyer's  Reports  in  Chancery,  418,  Attorney- 
General  v.  Cullum,  a  full  authority. 

In  this  last  case  there  was  a  charity  for  the 
use  of  the  parish,  but  no  provision  for  religious 
education.  The  court  said  that  if  the  fund 
were  to  be  applied  to  education  at  all,  a  part  of 
it  must  go  to  religious  education;  not  the  par- 
ticular doctrines  of  the  Church  of  England, but 
religion  in  a  more  comprehensive  sense. 
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Bache.in  his  Course  of  Education  in  Europe, 
describes  a  monitorial  school  in  Liverpool  upon 
Bell's  plan,  but  divine  service  is  performed 
every  Sunday.  In  Shepherd,  105,  the  cases  are 
summed  up. 

As  to  the  Smithsonian  legacy  and  the  Univer- 
sity of  Virginia,  the  former  is  not  carried  out, 
and  the  latter  is  no  charity.  Upon  this  branch 
of  the  case  the  whole  argument  may  be  present- 
ed in  the  following  question:  "Is  a  school, 
founded  clearly  on  the  principles  of  inndelity.a 
charity  in  the  appropriate  sense  of  that  word?" 

2.  What  is  the  law  or  public  policy  of  Penn- 
sylvania? 

If  there  be  a  settled  policy  there,  no  gift  or 
devise  to  overturn  it  can  be  recognized.  It  is 
an  independent  State,  a  popular  government 
recognizing  all  guarantees  of  popular  liberty.  It 
is  lawful  to  speak  or  write  against  all  these 
guarantees,  such  as  trial  by  jury,  &c.,  but  if 
the  aid  of  a  court  be  asked  to  carry  on  these 
attacks,  it  will  be  refused. 

Mr.  Girard  in  his  lifetime  might  have  paid 
people  to  write  against  the  right  of  suffrage, 
but  it  is  a  diff  eremt  thing  when  it  assumes  the 
shape  of  a  charitable  devise,  and  requires  the 
strong  aid  of  a  court  to  carry  out  the  design. 
The  Christian  religion  is  as  much  a  part  of  the 
public  law  as  any  of  these  guarantees.  The 
charter  says  that  Penn  came  over  to  spread  the 
Christian  religion;  and  the  Legislatures  have 
often  acted  upon  this  principle,  as  where  they 
punished  the  violation  of  the  Lord's  day.  That 
it  is  a  part  of  the  common  law.  see  11  Serg. 
&  Rawle,804(  Updegraffiv.  The  GommontceaUh). 
So  the  court  set  aside  a  trust  because  it  was  in- 
consistent with  public  policy.  (See  the  case  of 
The  Methodist  Church,  5  Watte.)  The  policy 
of  a  country  is  established  either  by  law.  or 
178*1  courts,  or  general  consent.  That 
Christianity  is  a  part  of  the  public  law  of 
Pennsylvania  by  general  consent,  if  there  were 
no  other  source  of  authority,  the  churches, 
meeting  houses,  spires,  and  even  grave-yards 
over  the  face  of  the  country  all  snow.  The 
dead  prove  it  as  well  as  the  living. 

If  the  trust  cannot  be  executed,  can  it  be  re- 
formed? 

Who  is  to  do  it?  The  doctrine  of  cy  pre* 
cannot  apply  and  give  the  benefit  to  some  other 
society.  It  would  be  an  extravagant  applica- 
tion of  the  doctrine.  Who  is  to  supply  the 
place  of  the  trust  stricken  out?  The  trustee 
cannot.  It  is  a  case  were  there  is  no  doubt  of 
the  intentions  of  the  testator.    They  are  posi- 

l.— The  following;  remarks  upon  the  old  records 
of  England,  were  nastily  drawn  up  and  presented 
to  the  oourt  by  Mr.  Cadwallader,  one  of  the  coun- 
sel for  the  complainants : 

The  new  information  developed  by  the  researches 
of  the  oounsel  of  the  appellees,  upon  the  obscure 
subject  of  the  law  of  charities  before  the  statutes 
30  and  48  Elbe,  tends  rather  to  confirm  than  to  In- 
validate the  opinion  of  this  oourt  expressed  in  the 
Baptist  Church  case,  that  there  is  no  satisfactory 
evldenoe  of  an  uncertain  charity  of  indefinite 
duration  having  been  enforced  before  the  statute, 
or  since  the  statute  without  Its  aid. 

Cases  of  frankalmolgne,  the  Templars,  the  Hospi- 
talers, Ac,  &c  were  those  of  corporations  sole  or 
aggregate.  Counsel  on  both  sides  concur  that  the 
dissolution  of  monasteries,  and  of  certain  ecclesi- 
astical aggregate  and  sole  corporations,  and  the  re- 
cusancy and  consequent  disfranchisement  of  many 
incumbents  of  benefices  of  this  description,  had.by 
the  time  or  Elizabeth,  caused  many  charities,  pre- 
viously valid,  to  fall  for  want  of  their  anterior  sup- 
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live.  In  other  cases  there  hi  room  for  discretion, 
but  none  here.  The  testator  calls  these  articles 
restrictions  and  limitations.  Courts  of  equity 
have  gone  to  an  extravagant  length  in  ey  pre* 
cases,  but  it  is  impossible  to  reach  this. 

7  Vesey  (490)  said  that  if  authority  were  out 
of  the  way,  the  gift  would  be  void,  and  the 
case  be  one  of  intestacy ;  but  the  court  thought 
itself  bound  to  follow  authority  and  decree  that 
the  testator  should  be  charitable  in  the  court's 
way.  (See  also  Strange,  127,  Attorney-  Gfeneral 
v.  Dowling.)  But  the  entire  doctrine  of  ey  pre* 
is  rejected  by  the  Pennsylvania  courts.  (See  17 
Serg.  &  Rawle,  93;  1  Watte,  226.) 

As  to  the  second  division  of  the  argument  of 
the  case,  what  is  the  law  of  Pennsylvania  with 
respect  to  such  devises? 

This  court  will  adopt  the  construction  which 
the  courts  of  a  State  place  upon  its  laws.  (2 
Cranch,  87;  11  Wheat,  361;  2  Peters,  58;  6 
Peters,  290;  12  Wheat,  158.)  There  have  been 
four  cases  decided  in  Pennsylvania,  viz. :  17 
Serg.  &  Rawle,  88,  Witman  v.  Lex;  1  Pennsyl- 
vania Rep.,  49,  MeOin  v.  Aaron; 3  Rawle,  170, 
Mayor,  6c.,  v.  Elliott,  Ac.;  1  Watte,  218, 
Methodist  Church  v.  Remington.  All  these  cases 
are  in  our  favor,  except  a  single  dictum  in  one 
of  them.  The  opposite  counsel  are  obliged  to 
reject  the  points  decided  in  two.  In  the  first 
case  it  was  decided  that  the  statute  of  Elizabeth 
was  not  in  force,  and  the  devise  was  not  so  un- 
certain as  to  be  void.  The  second  was  a  gift  to 
a  congregation  for  a  house  of  religious  worship: 
in  the  third  there  was  no  uncertainty  in  the 
cestui  que  trust,  and  in  the  fourth  the  trust  was 
declared  void. 

The  old  records  of  England  do  not  militate 
against  the  decision  of  this  court  in  the  case  ol 
The  Baptist  Association  (4  Wheat,  1).  Then 
is  believedjto  be  no  case  in  them  of  an  indefinite 
charity  in  "perpetuity  sustained  by  the  [*17fi 
authority  of  Chancery  prior  to  the  time  o: 
Henry  VIII.  Corporations  competent  to  take 
whether  aggregate  or  sole,  are  not  inclodec 
within  this  remark.  Decisions  before  the  43 
Elizabeth  are  apt  to  be  misunderstood,  becnua 
the  term  "charity"  is  applied  to  cases  when 
there  is  no  uncertainty.  (1  Proceedings  ii 
Chancery.  208.)  Of  the  fifty  cases  cited  fron 
the  old  records,  only  three  are  given  at  length 
in  one  of  which  the  objects  of  the  trust  are  speci 
ally  declared,  and  in  the  other  two  there  wa 
a  license  from  the  king.  All  the  cases  refemt 
to  did  not  take  place  Def ore  the  time  of  Eliza 
beth.1 

port  of  corporate  trustees  or  administrators.  Tfa 
recitals  and  enactments  of  the  statutes  of  this  an 
theprovious  reigns,  and  particularly  of  the  3D an 
43  Eli*.,  may  be  explained  by  a  due  regard  to  thi 
portion  of  the  previous  history  of  England.  Th: 
is  affirmed  on  both  sides  of  the  argument.    It  is  nc 

S  received  that  any  Just  reasoning  on  this  foundl 
on  tends  to  support  the  propoelton  that  Indeuuli 
uncertain  charities  could  subsist  without  the  aide 
an  incorporation.  On  the  contrary,  the  natural  ii 
ferenoe  appears  to  oe.that  they  could  not  be  othei 
wise  maintained,  without  statutory  assistance. 

Judicial  recognitions  of  oharlttes  oefore  8V  and  < 
Eli*,  are  liable  to  be  misapplied,  unless  due  care  t 
observed  in  ascertaining  the  definition  of  a  ofaarit 
as  understood  at  that  day.  The  case*  in  whic 
nothing  more  Is  said  than  that  the  trust,  or  use,  < 
purpose  was  a  charitable  one.  prove  notbtni 
whatever  the  true  modern  technical  definition  ma 
be,  the  passages  cited  from  Heeves'  History  pro\ 
that  the  term  "charity"  in  the  olden  time  was  fn 
quently  applied  to  trusts  which  were  neither  u* 
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180]  *Theacte  of  the  Legislature  of  Pennsyl- 
vania after  the  death  of  Girard  can  have  no 
effect  upon  the  rights  of  parties  which  were 
then  rested. 

The  case  in  8  Peters  99,  115  (Ingtit  v.  The 
181*]  Trustee*  of  the  *  Sailor' >  Snug  Harbor), 
rested  upon  the  ground  that  the  devise  was 
good  as  an  executory  devise. 

If  the  devise  in  trust  be  void  in  this  case, 
what  becomes  of  the  fee?  It  must  rest  some- 
where. In  England,  where  a  devise  was  made 
to  a  corporation  which  could  not  take,  the  fee 
ni  decided  to  be  in  the  heir-at-law.  (Hobart, 
IS*.)  But  where  a  court  of  chancery  charges 
itself  with  the  whole  administration  of  a  chanty, 
ii  taxes  possession  of  the  fee  as  an  incident  to 
this  power.  In  Pennsylvania  there  is  no  such 
authority  anywhere,  and  this  court  cannot 
eterrise'it.  What  is  done  in  England  is  done 
by  virtue  of  the  statute  of  Elizabeth,  which 
bis  do  force  in  this  case.  Suppose  the  corpora- 
tion had  renounced  the  trust,  what  would  have 
-become  of  the  fee?  Could  the  court  in  such 
ease  have  devested  the  heirs  of  the  fee  and  ap- 
pointed another  trustee?  There  is  no  power  to 
remodel  a  trust  as  in  England,  or  to  exercise  a 
right  of  visitation. 

There  is  a  want  of  power  in  the  trustee  to 
xl minister  the  charity.  The  fee  must  rest  in 
the  entire  body  of  the  corporation  whilst  others 
182*]  *are  administering  the  trust.  It  is  true 
that  sometimes  trusts  have  been  conferred  on 
toe  heads  of  corporations,  and  the  whole  body, 
been  held  responsible.  But  the  will  here  can 
pre  no  power.  There  is  no  connection  be- 
tween this  trust  and  the  powers  of  the  corpora- 
tion. The  school  is  out  of  the  city,  And  the 
only  interest  which  the  city  has  in  it ,  is  that  some 
of  the  poor  may  be  provided  for.  But  suppose 
•  defalcation  to  take  place.  The  mayor,  &c., 
«re  chosen  for  the  purpose  of  laying  city  taxes 
(or  city  purposes.  Can  they  levy  a  tax  to  re- 
place the  sum  thus  abstracted  ?  Are  the  whole 
people  of  the  city  responsible  by  taxation  for 
as  abuse  of  trust?  Yet  they  are  a  part  of  the 
corporation  which  is  the  trustee.  The  16th 
•tenon  of  the  charter  contains  the  power  to 
bold  land,  bat  this  does  not  go  far  enough.  If 
the  city  cannot  execute  the  trust,  what  becomes 
of  it?  It  was  the  intention  of  the  testator  that 
»  particular  trustee  and  no  other  should  execute 
it,  and  if  that  trustee  is  incapable  of  doing  it, 
the  trust  must  fail  altogether. 

By  the  Pennsylvania  statutes  of  1780,  1791, 
ud  1833,  the  policy  of  the  State  is  shown  to 


be  that  a  moderate  limit  is  fixed  for  the  amount 
of  property  held  for  religious  or  charitable  pur- 
poses, first  of  £500,  and  afterwards  $2,000. 
These  laws  are  intended  to  act  upon  just  such 
devises  as  this.  Can  it  be  said,  with  these  laws 
in  view,  that  an  unincorporated  body,  such  as 
these  boys,  or  anyone  in  trust  for  them,  can 
hold  property  to  the  amount  of  $2,000,000? 
The  policy  of  the  Slate  is  to  prevent  large 
amounts  in  perpetuity,  and  if  anyone  desires 
to  exceed  the  limits  fixed  in  those  laws  he  must 
apply  to  the  Legislature  for  a  special  permis- 
sion. (Constitution  of  Pennsylvania,  sec.  87; 
Purdon's  Digest,  title  Estates  tail.) 
Where  is  the  supervisory  power  over  this  trust? 
In  2  Vesejr,  43  (AUvmey-Generdt  v.  Foundling 
Hotpitat),  it  is  said  that  chancery  must  super- 
vise. When  it  is  given  to  a  corporation  with 
power  to  trustees  to  go  on,  there  is  no  need  of 
a  supervisory  power  except  to  proteet  the  fund. 
(2  Bro.  Chan.  Ca.,  220,  236.) 

In  17  Vesey,  409,  it  is  said  that  if  there  are 
no  visitors  appointed  in  the  charter,  the  Chan- 
cellor interferes  to  visit,  through  a  petition  ad- 
dressed to  him  as  keeper  of  the  great  seal, 
representing  the  king  in  person.  But  there  is 
no  such  power  to  be  found  anywhere  in  Penn- 
sylvania. Girard  should  have  provided  for  a 
charter,  and  the  Legislature  could  have  seen 
how  much  property  was  going  into  mortmain, 
and  directed  accordingly. 

The  city  is  incapable  of  executing  this  trust, 
because  ft  cannot  make  'contracts  [*183 
beyond  the  range  of  its  charter.  Suppose 
the  trust  should  not  be  faithfully  carried  out 
by  any  agents,  and  the  corporation  be  held 
responsible.  In  Pennsylvania,  in  case  of  a 
judgment  against  a  corporation,  any  money  on 
its  way  to  the  treasury  can  be  arrested.  In 
Bridgeport,  Connecticut,  the  corporation  issued 
bonds  upon  which  there  was  a  judgment,  and 
private  property  in  dwelling-houses  seized  in 
execution:  yet  these  persons  could  not  prevent 
the  bonds  from  being  issued.  There  is  no 
security  anywhere  for  any  species  of  property 
except  by  holding  corporations  to  a  strict 
exercise  of  their  power.  No  good  can  be  looked 
for  from  this  college.  If  Girard  had  desired  to 
bring  trouble,  and  quarrel,  and  struggle  upon 
the  city,  he  could  have  done  it  in  no  more 
effectual  war.  The  plan  is  unblessed  in  design 
and  unwise  in  purpose.  If  the  court  should 
set  it  aside,  and  I  be  instrumental  in  contribut- 
ing to  that  result,  it  will  be  the  crowning  mercy 
of  my  professional  life. 


certain  in  their  objects  nor  perpetual  in  their  dura- 
»■> :  In  other  words,  to  subjects  for  which  a  trust 
co-aH  have    been   maintained    according    to  the 

■  fnstaary  rules  of  property,  as  contradisting  uished 
!  Iran  Oie rules  of  charities.  Edwards  v.  Kitiipton, 
]  nadtrom  Record  Commission  (1  Calendar  of  Pro- 
I  mshiaa  in  Chancery.  380),  was  the  case  of  a  rent 
!     plated  for  the  relief  of  the  converts  inhabiting 

*ie  home  belonging  to  the  Master  of  the  Rolls.    In 

•-tout.  Hews  (same  publication,  Vol.  IT.,  p.  44), 

-  "h  bill  and  answer  mention  works  of  chanty  as 

Ject*  of  the  trust  to  be  enforced,  and  state 

•t  the  property  had  been  left  for  religious  and 

'■liable  purposes.   But  the  purposes  and  objects 

■  -Jjtblatrustwerespecillcally  declared.and  were.lat. 
I  dm-f  a  priest  by  a  year  in  a  certain  church  :  2d. 
i  juldna' an  aisle  In  the  porch  of  the  same  church  ; 
.     -'d.  Marriage    of  five    poor    maidens ;  and   4th. 

ding  the  highways  in  the  lane  behind  the 

^ewa.   Of  these  uses  none  was  to  be  extended  to  a 

petuiu%and  none  was  in  any  greater  degree  un- 

1      tfcrtara  than  must  necessarily  be  the   case  with 

HOWAS-D*. 


objects  of  a  power  or  discretion  exercisable  within 
the  period  of  a  perpetuity.  So  in  Alderman 
Symond's  case,  in  Moore's  Reading  (Duke,  183) ;  the 
"charitable  use,"  decreed  before  toe  statute,"upon 
ordinary  and  judicial  equity  in  chancery,'  though 
not  described  as  to  its  objects,  appears  to  nave  been 
one  of  which  a  final  disposition  could  be  made  with- 
in a  reasonable  period.  The  case  in  38  Assizes  (222 
o.,  Vol.  III.),  was  one  in  which  the  distribution,  for 
the  good  of  the  testator's  soul,  was  to  be  made  by 
his  executors  ;  i.  «.,  within  a  life  in  being.  Of  the 
fifty  oases  quoted  from  these  calendars,  three  only 
are  stated  at  length.  Of  the  rest  nothing  more  than 
a  meager  abstract  Is  presented.  Of  the  three  which 
are  given  at  large,  one  (Lyon  v.  Hews)  Is  mentioned 
above.  In  each  of  the  two  others,  a  patent  or 
license  had  been  obtained  from  the  crown,  enabling 
the  trustees  to  hold  the  land  conformably  to  the 
provisions  of  the  trtist.  In  many  of  the  other  cases, 
the  proceedings,  if  given  in  full,  would  doubtless 
indicate  the  same  thing.  The  statutes  of  Mortmain 
must  otherwise  have  prevented  the  grants  from 
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Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  cause  has  been  argued  with  great  learn- 
ing and  ability.  Many  topics  have  been  dis- 
cussed in  the  arguments,  as  illustrative  of  the 
principal  grounds  of  controversy,  with  elabor- 
ate care,  upon  which,  however,  in  the  view 
which  we  have  taken  of  the  merits  of  the  cause, 
it  is  not  necessary  for  us  toexpressany  opinion, 
nor  even  to  allude  to  their  bearing  or  applica- 
tion. We  shall,  therefore,  confine  ourselves  to 
the  exposition  of  those  questions  and  principles 
which,  in  our  judgment,  dispose  of  the  whole 
matters  in  litigation;  so  far  at  least  as  they  are 
proper  for  the  final  adjudication  of  the  present 
suit. 

The  late  Stephen  Girard,  by  his  will  dated 
the  25th  day  of  December,  A.  D.  1830,  after 
making  sundry  bequests  to  his  relatives  and 
friends,  to  the  city  of  New  Orleans,  and  to  cer- 
tain specified  charities,  proceeded  in  the  80th 
clause  of  that  will  to  make  the  following  be- 
quest, on  which  the  present  controversy  mainly 
hinges:  "  XX.  And  whereas  I  have  been  for 
a  long  time  impressed,"  &c.  (See  the  statement 
prepared  by  the  reporter.) 

The  testator  then  proceeded  to  give  a  minute 
detail  of  the  plan  and  structure  of  the  college, 
and  certain  rules  and  regulations  for  the  due 
management  and  government  thereof,  and  the 
studies  to  be  pursued  therein,  "comprehending 
reading,  writing,  grammar,  arithmetic,  geo- 
graphy, navigation,  surveying,  practical  math- 
ematics, astronomy,  natural,  chemical,  and  ex- 
184*]  perimental  philosophy,  the  'French 
and  Spanish  languages "  (not  forbidding  but 
not  recommending  the  Greek  and  Latin  lan- 
guages). "  and  such  other  learning  and  science 
as  the  capacities  of  the  several  scholars  may 
merit  or  warrant."  He  then  added,  "  I  would 
have  them  taught  facts  and  things  rather  than 
words  or  signs;  and  especially  I  desire  that 
by  every  proper  means  a  pure  attachment  to 
our  republican  institutions,  and  to  the  sacred 
rights  of  conscience  as  guarantied  by  our  happy 
constitutions  shall  be  formed  and  fostered  in 
the  minds  of  the  scholars." 

being*  available.  One  of  the  oases  mentioned  In  tbe 
Calendar  (Vol.  II.,  p.  864,  Newton  v.  Kltterldge),  a 
bill  to  protect  the  complainant's  title  atralnst  an  In- 
quisition for  charitable  uses,  by  which  his  land  had 
been  found  to  have  been  given  to  the  poor  of  Aid- 
ham,  certainly  occurred  after,  and  was  founded  on 
the  43  or  38  Ellz.  The  same  thing-  is  probably  true 
of  very  many  of  the  others  of  which  the  date  18 
not  driven.  It  Is  remarkable  that  althoug-h  all  of  the 
cases  in  the  Calendar  on  various  subjects  are  en- 
titled as  of  the  reig-n  of  Elizabeth,  or  of  earlier 
reigns,  some  of  them.  In  the  places  where  abstract- 
ed, are  stated  to  have  occurred  during  the  usurpa- 
tton,and  others  at  dates  in  the  reig-n  of  James  I.  Of  all 
the  cases  In  the  Calendar.only  seven,  Including  the 
three  above  mentioned,  are  shown  to  have  occurred 
before  the  statute  39  Ellz.  But  all  this  is  perhaps 
unimportant  here.  Upon  such  examination  as  has 
been  practicable,  it  is  apprehended  that  none  of 
the  cases  previous  to  39  Ellz.,  and  none  of  those  of 
uncertain  date,  can  be  said  affirmatively  to  have 
been  Instances  of  Indefinite  perpetual  charity. 

To  understand  some  of  them  it  is  necessary  to 
refer  to  1  Edw.  VI.  (ch.  14),  which  made  masters  of 
grammar  schools  corporations  sole ;  and  to  under- 
stand a  larger  number  of  them,  It  will  be  right  to 
refer  to  the  doctrine  which  prevailed  before  the  stat- 
ute ofJEllzabeth.under  which  gifts  of  chattels  to  the 
poor  of  a  municipal  or  religious  corporation  were 
sustained  as  gifts  to  the  corporation  ;  a  doctrine 
which  affirms  the  competency  of  the  corporation, 
and  the  incapacity  of  the  poor.  This  doctrine  is  thus 
laid  down  in  the  note  to  the  case  In  38  Assizes 
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The  persons  who  are  to  receive  the  benefits 
of  the  institution  he  declared  to  be,  "poot 
white  male  orphans  between  the  ages  of  six  and 
ten  years;  and  no  orphan  should  be  admitted 
until  the  guardians  or  directors  of  the  poor,  oi 
other  proper  guardian,  or  other  competent  au- 
thority, have  given  by  indenture,  relinquish 
ment  or  otherwise,  adequate  power  to  the 
mayor,  aldermen  and  citizens  of  Philadelphia. 
or  to  directors  or  others  by  them  appointed,  to 
enforce  in  relation  to  each  orphan  every  proper 
restraint,  and  to  prevent  relatives  or  others 
interfering  with,  or  withdrawing  such  orphan 
from  the  institution."  The  testator  then  pro 
vided  for  a  preference,  "first,  to  orphans  born 
in  the  city  of  Philadelphia;  second,  to  those 
born  in  any  other  part  of  Pennsylvania;  third, 
to  those  born  in  the  city  of  New  York ;  and  last , 
to  those  born  in  the  city  of  New  Orleans."  Th« 
testator  further  provided  that  the  orphan 
"scholars  who  shall  merit  it,  shall  remain  in  tlu 
college  until  they  shall  respectively  arrive  »l 
between  fourteen  and  eighteen  years  of  age." 

The  testator  then,  after  suggesting  that  in 
relation  to  the  organization  of  the  college  arte 
its  appendages,  ne  leaves  necessarily  mam 
details  to  the  mayor,  aldermen  and  citizens  o'l 
Philadelphia,  and  their  successors,  proceeded 
to  sav:  "There  are,  however,  some  reetrictioni 
which  I  consider  it  my  duty  to  prescribe,  anc 
to  be,  amongst  others,  conditions  on  which  mi 
bequest  for  said  college  is  made  and  to  bj 
enjoyed,  namely:  First,  I  enjoin  and  require.' 
&c.  (See  statement  of  the  reporter.)  Thi 
second  injunction  and  requirement  is  that  whict 
has  been  so  elaborately  commented  on  at  thi 
bar,  as  derogatory  to  the  Christian  religion,  anc 
upon  which  something  will  be  hereafter  sug- 
gested in  the  couse  of  this  opinion. 

The  testator  then  bequeathed  the  sum  o1 
$600,000  to  be  invested,  and  the  income  there 
of  applied  to  lay  out,  regulate,  and  light  an( 
pave  a  passage  or  street  in  the  east  part  of  thi 
city  of  Philadelphia,  fronting  the  river  Dels 
ware,  not  less  than  twenty-one  feet  wide  an* 
to  be  called  Delaware  Avenue,  &c. ;  and  ti 
this  intent  to  obtain  such  *acts  of  As-  [*18fi 

mentioned  above.  It  is  there  stated  to  have  beef 
the  opinion  of  the  court  that  if  a  man  give  bond  o 
other  thing  to  A  and  B.  parishioners  of  a  oertaii 
church,  and  to  the  parishioners  of  the  said  churcb 
the  gift  is  good,  and  it  vests  in  the  church.  *t 
The  same  doctrine,  in  those  days,  was  held  In  tbi 
case  of  land  where  there  had  been  a  license  or  dis 
pensation  with  the  mortmain  acts.  Of  course  tl> 
same  rule  applied  where  there  was  a  trust  for  i 
corporation,  or  for  its  poor,  or  its  members.  If  th 
purposes  of  the  grant  were  consistent  with  thi 
objects  of  the  charter,  the  gift  could  be  sustains 
independently  of  the  peculiar  law  of  ohartoet 
Now,  with  the  exception  of  four  or  five  instance 
where  the  charity  does  not  appear  to  have  been  o 
undefined  duration,  and  of  which  tbe  date,  whethe 
before  or  after  the  statute  89  Eliz.  does  not  appeal 
it  is  believed,  subject  to  correction,  that  in  all  th 
cases  cited  from  this  Calendar,  and  not  alread 
particularly  noticed,  there  had  been  a  grant  or  de 
vise  to,  or  In  trust  for,  a  municipal  or  private  cor 
poratlon  ;  and  in  most  Instances  the  proceedrai 
was  by,  or  on  behalf  of  such  a  corporation.  The* 
cases,  therefore,  furnish  strong  negative  evident- 
that  the  law  before  the  statutes 89  and  48  EHz.did  nu 
rest  on  the  same  footing  as  it  has  since  stood  upoc 
If  It  had  been  thus  established,  the  trustees  for  th 
Inhabitants  of  a  municipality,  or  for  the  poor  of 
parish  or  a  church  would  not  have  needed  the  pm 
tectlon  of  the  corporations  and  quasi  corporation." 
under  whose  capacity  to  take  and  to  enjoy,  the 
appear  to  have  thought  it  necessary  to  shelte 
themselves. 
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■erably,  and  to  make  such  purchases  or  agree- 
ment as  will  enable  the  mayor,  aldermen  and 
citizens  of  Philadelphia  to  remove  or  pull  down 
tC  the  baildings.  fences,  and  obstructions, 
which  may  be  in  the  way.  and  to  prohibit  all 
Vjiktiag,  fences,  or  erections  of  any  kind  to 
■m  eastward  of  said  avenue,  &c. ,  <fec. ;  and  he 
proceeded  to  give  other  minute  directions 
touching  the  same. 

The  testator  then  bequeathed  to  the  Com- 
onowealth  of  Pennsylvania  the  sum  of  $300,- 
'W  for  the  purpose  of  internal  improvement 
!>T  canal  navigation,  to  be  paid  into  the  State 
:re*«ary  as  soon  as  such  laws  shall  be  enacted 
I) j  (be  Legislature  to  carry  into  effect  the  sev- 
eral improvements  before  specified,  and  certain 
other  improvements. 

Tbe  testator  then  bequeathed  the  remainder 
of  the  residue  of  his  personal  estate  in  trust  to 
invest  the  same  in  good  securities,  &c. ,  so  that 
the  whole  shall  form  a  permanent  fund,  and  to 
•pah- the  income  thereof  to  certain  specified 
pnrpnsM,  which  he  proceeds  to  name;  and  then 
■aid:  "To all  which  object*,"  &c.  (8ee  state- 
nmt  of  the  reporter.) 

These  are  the  material  clauses  of  the  will 
*tnch  teem  necessary  to  be  brought  under 
<nr  review  in  the  present  controversy.  Bv  a 
codicil  dated  the  20th  of  June,  A.  D.  1831, 
!be  testator  made  the  following  provision: 
"Whereas  I,  Stephen  Oirard,  the  testator 
anted  in  tbe  foregoing  will  and  testament, 
&fcd  February  16th,  1830,  have  since  the  ex- 
•ronon  thereof,  purchased  several  parcels  and 
poes  of  land  and  real  estate,  and  have  built 
wsdry  messuages,  all  of  which,  as  well  as  any 
Kal  ertate  that  I  may  hereafter  purchase,  it  is 
aw  intention  to  pass'by  said  will;  and  whereas, 
■  particular.  I  have  recently  purchased  from 
Mr.  William  Parker,  the  mansion-house,  out- 
WWnga,  and  forty-five  acres  and  some  perches 
«f  bad.  called  Peel  Hall,  on  the  Ridge  road,  in 
Pen  Township:  Now,  I  declare  it  to  be  my 
■Nation,  and  I  direct,  that  the  orphan  estab- 
■*ment,  provided  for  in  my  said  will,  instead 
tf  heiag  built  as  therein  directed  upon  .my 
"ft  of  ground  between  High  and  Chestnut 
ud  Eleventh  and  Twelfth  streets,  in  the  city 
<i  Philadelphia,  shall  be  built  upon  the  estate 
•opnehaaed  from  Mr.  W.  Parker,  and  I  here- 
br  devote the  said  estate  to  that  purpose,  ex- 
ouitely,  in  the  same  manner  as  I  had  devoted 
4a  aria  square,  hereby  directing  that  all  the 
■psieiuents  and  arrangements  for  the  said 
*Vfcaa  establishment,  prescribed  by  my  said 
"B.  as  to  aaid  square,  shall  be  made  and  ex- 
awed  upon  the  said  estate,  just  as  if  I  had  in 
■Twill  devoted  the  said  estate  to  said  purpose 
~2>*njaently,  the  said  square  of  ground  is  to 
1M*]  constitute,  *and  I  declare  it  to  be  a  part 
*4f residue  and  remainder  of  my  real  and 
PWBBal  estate,  and  given  and  devised  for  the 
"■awes  and  purposes  as  are  declared  in  sec- 
*•  t«snty  of  my  will,  it  being  my  intention 
**  fte  aaid  square  of  ground  shall  be  built 
y.aad  improved  in  such  a  manner  as  to 
*— «  a  safe  and  permanent  income  for  the 
(■VUM stated  in  said  twentieth  section." The 
Mite  died  in  the  same  year;  and  his  will  and 
JjdWI  were  duly  admitted  to  probate  on  the 
wrf December  of  the  same  year. 

TheLtghhunre  of  Pennsylvania  passed  the 
ml""l*i  laws  to  carry  into  effect  will,  so 
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far  as  respected  the  bequests  of  the  $500,000 
for  the  Delaware  Avenue  and  the  $300,000  for 
internal  improvement  by  canal  navigation,  ac- 
cording to  the  request  of  the  testator. 

The  present  bill  is  brought  by  the  heirs-at- 
law  of  the  testator,  to  have  the  devise  of  the 
residue  and  remainder  of  the  real  estate  to  the 
mayor,  aldermen  and  citizens  of  Philadelphia 
in  trust  as  aforesaid  to  be  declared  void,  for  the 
want  of  capacity  of  the  supposed  devisees  to  take 
lands  by  devise,  or  if  capable  of  taking  gener- 
ally by  devise  for  their  own  use  and  benefit,  for 
want  of  capacity  to  take  such  lands  as  devisees 
in  trust;  and  because  the  objects  of  the  charity 
for  which  the  lands  are  so  devised  in  trust  are. 
altogether  vague,  indefinite,  and  uncertain,  and 
so  no  trust  is  created  by  the  said  will  which  is 
capable  of  being  executed  or  of  being  cogniza- 
able  at  law  or  in  equity,  nor  any  trust  estate 
devised  that  can  vest  at  law  or  in  equity  in  any 
existing  or  possible  cettui  que  trutt;  and  there- 
fore the  bill  insists  that  as  the  trust  is  void, 
there  is  a  resulting  trust  thereof  for  the  heirs- 
at-law  of  the  testator;  and  the  bill  accordingly 
seeks  a  declaration  to  that  effect  and  the  relief 
consequent  thereon,  and  for  a  discovery  and 
account,  and  for  other  relief. 

The  principal  questions,  to  which  the  argu- 
ments at  the  bar  have  been  mainly  addressed, 
are:  First,  whether  the  corporation  of  the  city 
of  Philadelphia  is  capable  of  taking  the  bequest 
of  the  real  and  personal  estate  for  the  erection 
and  support  of  a  college  upon  the  trusts  and 
for  the  uses  designated  in  the  will.  Second, 
whether  their  uses  are  charitable  uses  valid  in 
their  nature  and  capable  of  being  carried  into 
effect  consistently  with  the  laws  of  Pennsyl- 
vania. Third,  if  not, v  whether,  being  void, 
the  fund  falls  into  the  residue  of  the  testator's 
estate,  and  belongs  to  the  corporation  of  the 
city,  in  virtue  of  the  residuary  clause  in  the 
will;  or  it  belongs,  as  a  resulting  or  implied 
trust,  to  the  heirs  and  next  of  kin  of  the  tes- 
tator. 

As  to  the  first  question,  so  far  as  it  respects 
the  capacity  of  the  'corporation  to  take  [*187 
the  real  and  personal  estate,  independently  of 
the  trusts  ana  uses  connected  therewith,  there 
would  not  seem  to  be  any  reasonable  ground 
for  doubt.  The  Act  of  82  and  84  Henry  VIII. 
respecting  wills,  excepts  corporations  from  tak- 
ing by  devise;  but  this  provision  has  never 
been  adopted  into  the  laws  of  Pennsylvania  or 
in  force  there.  The  Act  of  11th  of  March, 
1789,  incorporating  the  city  of  Philadelphia, 
expressly  provides  that  the  corporation,  there- 
by constituted  by  the  name  and  style  of  the 
Mayor,  Aldermen  and  Citizens  of  Philadel- 
phia, shall  have  perpetual  succession,  "and 
they  and  their  successors  shall  at  all  times  for- 
ever be  capable  in  law  to  have,  purchase,  take, 
receive,  possess,  and  enjoy  lands,  tenements 
and  hereditaments,  liberties,  franchises  and 
jurisdictions,  goods,  chattels,  and  effects,  to 
them  and  their  successors  forever,  or  for  any 
other  or  less  estate,"  &c.,  without  any  limita- 
tion whatsoever  as  to  the  value  or  amount 
thereof,  or  as  to  the  purposes  to  which  the  same 
were  to  be  applied,  except  so  far  as  may  be 
gathered  from  the  preamble  of  the  act,  which 
recites  that  the  then  administration  of  govern- 
ment within  the  city  of  Philadelphia  was  in  its 
form  "inadequate  to  the  suppression  of  vice 
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and  immorality,  to  the  advancement  of  the 
public  health  and  order,  and  to  the  promotion 
.of  trade,  industry,  and  happiness,  and  in  order 
to  provide  against  the  evils  occasioned  thereby, 
it  is  necessary  to  invest  the  inhabitants  thereof 
with  more  speedy,  rigorous,  and  effective  pow- 
ers of  government  than  at  present  established." 
Some,  at  least,  of  these  objects  might  certainly 
be  promoted  by  the  application  of  the  city 
property  or  its  income  to  them — and  especially 
the  suppression  of  vice  and  immorality,  and 
the  promotion  of  trade,  industry,  and  happi- 
ness. And  if  a  devise  of  real  estate  had  been 
made  to  the  city  directly  for  such  objects,  it 
would  be  difficult  to  perceive  why  such  trusts 
should  not  be  deemed  within  the  true  scope  of 
the  city  charter  and  protected  thereby. 

But  without  doing  more  at  present  than 
merely  to  glance  at  this  consideration,  let  us 
proceed  to  the  inquiry  whether  the  corporation 
of  the  city  can  take  real  and  personal  property 
in  trust.  Now,  although  it  was  in  early  times 
held  that  a  corporation  could  not  take  and  bold 
real  or  personal  estate  in  trust  upon  the  ground 
that  there  was  a  defect  of  one  of  the  requisites 
to  create  a  good  trustee,  viz.,  the  want  of  con- 
fidence in  the  person;  yet  that  doctrine  has 
been,  long  since  exploded  as  unsound,  and  too 
artificial;  and  it  is  now  held,  that  where  the 
corporation  has  a  legal  capacity  to  take  real  or 
personal  estate,  there  it  may  take  and  hold  it 
188*]  upon  trust,  in  the  same  'manner  and  to 
the  same  extent  as  a  private  person  may  do.  It 
is  true  that,  if  the  trust  be  repugnant  to,  or  in- 
consistent with  the  proper  purposes  for  which 
the  corporation  was  created,  that  may  furnish 
a  ground  why  it  may  not  be  compellable  to  ex- 
ecute it.  But  that  will  furnish  no  ground  to 
declare  the  trust  itself  void,  if  otherwise  unex- 
ceptionable; but  it  will  simply  require  a  new 
trustee  to  be  substituted  by  the  proper  court, 
possessing  equity  jurisdiction,  to  enforce  and 
perfect  the  objects  of  the  trust.  This  will  be 
sufficiently  obvious  upon  an  examination  of 
the  authorites;  but  a  single  case  may  suffice. 
In  SonUiy  v.  The  Cloekmaker't  Company  (1  Bro. 
Ch.  R,  81),  there  was  a  devise  of  freehold  es- 
tate to  the  testator's  wife  for  life,  with  remain- 
der to  his  brother  C.  in  tail  male,  with  remain- 
der to  the  Clockmaker's  Company,  in  trust  to 
sell  for  the  benefit  of  the  testator's  nephews  and 
nieces.  The  devise  being  to  a  corporation ,  was, 
by  the  English  statute  of  wills,  void,  that  stat- 
ute prohibiting  devises  to  corporations,  and 
the  question  was,  whether  the  devise  being  so 
void,  the  heir-at-law  took  beneficially  or  sub- 
ject to  the  trust.  Mr.  Baron  Eyre,  in  his  judg- 
ment, said,  that  although  the  devise  to  the  cor- 
poration be  void  at  law,  yet  the  trust  is  suffi- 
ciently created  to  fasten  itself  upon  any  estate 
the  law  may  raise.  This  is  the  ground  upon 
which  courts  of  equity  have  decreed,  in  cases 
where  no  trustee  is  named.  Now,  this  was  a 
case  not  of  a  charitable  devise,  but  a  trust 
created  for  nephews  and  nieces;  so  that  it  steers 
wide  from  the  doctrines  which  have  been  es- 
tablished as  to  devises  to  corporations  for  char- 
ities as  appointments  under  the  statute  of  48 
Elizabeth:  a  fortiori,  the  doctrine  of  this  case 
must  apply  with  increased  stringency  to  a  case 
where  the  corporation  is  capable  at  law  to  take 
the  estate  devised,  but  the  trusts  are  utterly 
dehort  the  purposes  of  the  incorporation.    In 
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such  a  case,  the  trust  itself  being  good,  will  be 
executed  by  and  under  the  authority  of  a  court 
of  equity.  Neither  is  there  any  positive  ob- 
jection in  point  of  law  to  a  corporation  taking 
property  upon  a  trust  not  strictly  within  the 
scope  of  the  direct  purposes  of  its  institution, 
but  collateral  to  them;  nay,  for  the  benefit  of  a 
stranger  or  of  another  corporation.  In  case  of 
Green  v.  Rutherforth  (1  Ves.  R,  482),  a  devise 
was  made  to  St.  John's  College  in  Cambridge 
:  of  the  perpetual  advowson  of  a  rectory  in  trust, 
that  whenever  the  church  should  be  void  and 
!  his  nephew  be  capable  of  being  presented 
1  thereto,  they  should  present  him;  and  on  the 
|  next  avoidance  should  present  one  of  his  name 
i  and  kindred,  if  there  should  be  anyone  capa- 
ble thereof  in  the  college;  if  none  such,  thev 
J  should  present  the  "senior  divine  then  [*189 
fellow  of  the  college,  and  on  his  refusal  the 
next  senior  divine,  and  so  downward;  and,  if 
all  refused,  they  should  present  any  other  per- 
son they  should  think  fit.  Upon  the  argument 
of  the  cause,  an  objection  was  taken  that  the 
case  was  not  cognizable  in  a  court  of  equity, 
but  fell  within  the  jurisdiction  of  the  visitor. 
Sir  John  Strange  (the  Master  of  the  Rolls)  who 
assisted  Lord  Hardwicke  at  the  hearing  of  the 
cause,  on  that  occasion  said:  "A  private  per- 
son would,  undoubtedly,  be  compellable  to  ex- 
ecute it  (the  trust);  and,  considered  as  a  trust, 
it  makes  no  difference  who  are  the  trustees, 
the  power  of  this  court  operating  on  them  in 
the  capacity  of  trustees.  And  though  they  are 
a  collegiate  body  whose  founder  has  given  a 
visitor  to  superintend  his  own  foundation  and 
bounty;  yet  as  between  one  claiming  under  a 
separate  benefactor  and  these  trustees  for  spe- 
cial purposes,  the  court  will  look  on  them  as 
trustees  only,  and  oblige  them  to  execute  it 
under  direction  of  the  court."  Lord  Hard- 
wicke, after  expressing  his  concurrence  in  the 
judgment  of  the  Master  of  the  Rolls,  put  the 
case  of  the  like  trust  being  to  present  no  mem- 
ber of  another  college,  and  held  that  the  court 
would  have  jurisdiction  to  enforce  it. 

But  if  the  purposes  of  the  trust  be  germane 
to  the  objects  of  the  incorporation;  if  they  re- 
late to  matters  which  will  promote,  and  aid, 
and  perfect  those  objects:  if  they  .tend  (as  the 
charter  of  the  city  of  Philadelphia  expresses  it) 
"to  the  suppression  of  vice  and  immorality,  to 
the  advancement  of  the  public  health  and  order, 
and  to  the  promotion  of  trade,  industry,  and 
happiness,"  where  is  the  law  to  be  found  which 
prohibits  the  corporation  from  taking  the  de- 
vise upon  such  trusts,  in  a  State  where  the  stat- 
utes oi  mortmain  do  not  exist  (as  they  do  not  in 
Pennsylvania),  the  corporation  itself  having  a 
legal  capacity  to  take  the  estate  as  well  by  de- 
vise as  otherwise?  We  know  of  no  authorities 
which  inculcate  such  a  doctrine  or  prohibit  the 
execution  of  such  trusts,  even  though  the  act  of 
incorporation  may  have  for  its  main  objects 
mere  civil  and  municipal  government  and  reg- 
ulations and  powers.  If,  for  example,  the  tes- 
tator by  his  present  will  had  devised  certain 
estate  of  the  value  of  $1,000,000  for  the  pur- 
pose of  applying  the  income  thereof  to  supply- 
ing the  city  of  Philadelphia  with  good  and 
wholesome  water  for  the  use  of  the  citizens 
from  the  river  Schuylkill  (an  object  which  some 
thirty  or  forty  years  ago  would  have  been, 
thought  of  transcendant  benefit), why,  although 
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not  specifically  enumerated  among  the  objects 
of  the  charter,  would  not  such  a  devise  upon 
100*]  such  a  trust  have  been  valid,  'and  with- 
in the  scope  of  the  legitimate  purposes  of  the 
corporation,  and  the  corporation  capable  of  ex- 
<cating  it  as  trustees?  We  profess  ourselves 
unable  to  perceive  any  sound  objection  to  the 
validity  of  such  a  trust;  and  we  know  of  no  au- 
thority to  sustain  any  objection  to  it.  Tet,  in 
sabstance,  the  trust  would  be  as  remote  from 
the  express  provisions  of  the  charter  as  are  the 
,  objects  (supposing  them  otherwise  maintaina- 
ble) now  under  our  consideration.  In  short,  it 
appears  to  us  that  any  attempt  to  narrow  down 
the  powers  given  to  the  corporation  so  as  to  ex- 
clude it  from  taking  property  upon  trusts  for 
purposes  confessedly  charitable  and  beneficial 
to  the  city  or  the  public,  would  be  to  introduce 
s  doctrine  inconsistent  with  sound  principles, 
and  defeat  instead  of  promoting  the  true  policy 
of  the  State.  We  think,  then,  that  the  charter 
of  the  city  does  invest  the  corporation  with  pow- 
ers and  rights  to  take  property  upon  trust  for 
charitable  purposes,  which  are  not  otherwise 
obnoxious  to  legal  animadversion;  and,  there- 
face,  the  objection  that  it  is  incompetent  to  take 
or  administer  a  trust  is  unfounded  in  principle 
or  authority,  under  the  law  of  Pennsylvania. 
It  is  manifest  that  the  Legislature  of  Penn- 
sylvania acted  upon  this  interpretation  of  the 
charter  of  the  city,  in  passing  the  Acts  of  the 
Stth  of  March,  and  the  4th  of  April,  1833,  to 
carry  into  effect  certain  improvements  and  ex- 
ecute certain  trusts,  under  the  will  of  Mr.  Gi- 
rard. The  preamble  to  the  trust  act,  expressly 
•tales  that  it  is  passed  "  to  effect  the  improve- 
ments contemplated  by  the  said  testator,  and  to 
execute,  in  all  other  respects,  the  trusts  created 
by  bis  will,"  as  to  which,  the  testator  had  de- 
wed the  Legislature  to  pass  the  necessary  laws. 
The  tenth  section  of  the  same  act,  provides 
"That  it  shall  be  lawful  for  the  mayor,  alder- 
men and  citizens  of  Philadelphia,  to  exercise 
all  such  jurisdiction,  enact  all  such  ordinances, 
and  to  do  and  execute  all  such  acts  and  things 
whatsoever,  as  may  be  necessary  and  conven- 
ient for  the  full  and  entire  acceptance,  execu- 
tion, and  prosecution  of  any  and  all  the  devises, 
bequests,  trusts,  and  provisions  contained  in 
the  said  will,  dec,  &c. ;  to  carry  which  into 
effect,"  the  testator  had  desired  the  Legislature 
to  enact  the  necessary  laws.  But  what  is  more 
direct  to  the  present  purpose,  because  it  im- 
ports a  full  recognition  of  the  validity  of  the 
devise  for  the  erection  of  the  college,  is  the  pro- 
vision of  the  11th  section  of  the  same  act,  which 
declares  "  That  no  road  or  street  shall  be  laid 
oat,  or  passed  through  the  land  in  the  County 
of  Philadelphia,  bequeathed  by  the  late  Stephen 
Girard  for  the  erection  of  a  college,  unless  the 
101*]  same  shall  be  recommended  by  'the 
trustees  or  directors  of  the  said  college,  and  ap- 
proved by  a  majority  of  the  select  and  common 
corneals  of  the  city  of  Philadelphia."  The  oth- 
er act  is  also  full  and  direct  to  the  same  pur- 
paw,  and  provides,  "  That  the  select  and  com- 
mon councils  of  the  city  of  Philadelphia,  shall 
be,  and  they  are  hereby  authorized  to  provide, 
by  ordinance  or  otherwise,  for  the  election  or 
appointment  of  such  officers  and  agents  as  they 
saty  deem  essential  to  the  due  execution  of  the 
done*  and  trusts  enjoined  and  created  by  the 
win  of  the  late  Stephen  Girard."  Here,  then, 
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there  is  a  positive  authority  conferred  upon  the 
city  authorities  to  act  upon  the  trusts  under  the 
will,  and  to  administer  the  same  through  the 
instrumentality  of  agents  appointed  by  them. 
No  doubt  can  then  be  entertained,  that  the  Leg- 
islature meant  to  affirm  the  entire  validity  of 
those  trusts,  and  the  entire  competency  of  the 
corporation  to  take  and  hold  the  property  de- 
vised upon  the  trusts  named  in  the  will. 

It  is  true  that  this  is  not  a  judicial  decision, 
and  entitled  to  full  weight  and  confidence  as 
such.  But  it  is  a  legislative  exposition  and  con- 
firmation of  the  competency  of  the  corporation 
to  take  the  property  and  execute  the  trusts;  and 
if  those  trusts  were  valid  in  point  of  law.  the 
Legislature  would  be  estopped  thereafter  to  con- 
test the  competency  of  the  corporation  to  take 
the  property  and  execute  the  trusts,  either  upon 
a  quo  warranto  or  any  other  proceeding,  by 
which  it  should  seek  to  devest  the  property,  and 
invest  other  trustees  with  the  execution  of  the 
trusts,  upon  the  ground  of  any  supposed  incom- 
petency of  the  corporation.  And  if  the  trusts 
were  in  themselves  valid  in  point  of  law,  it  is 
plain  that  neither  the  heirs  of  the  testator, 
nor  any  other  private  persons,  could  have 
any  right  to  inquire  into,  or  contest  the  right  of 
the  corporation  to  take  the  property,  or  to  exe- 
cute the  trusts;  but  this  right  would  exclusive- 
ly belong  to  the  State  in  its  sovereign  capacity, 
and  in  its  sole  discretion,  to  inquire  into  and 
contest  the  same  by  a  quo  warranto,  or  other 
proper  judicial  proceeding.  In  this  view  of 
the  matter,  the  recognition  and  confirmation  of 
the  devises  and  trusts  of  the  will  by  the  Legis- 
lature, are  of  the  highest  importance  and  po- 
tency. 

We  are,  then,  led  directly  to  the  considera- 
tion of  the  question  which  has  been  bo  elabor- 
ately argued  at  the  bar,  as  to  the  validity  of  the 
trusts  for  the  erection  of  the  college,  according 
to  the  requirements  and  regulations  of  the  will 
of  the  testator.  That  the  trusts  are  of  an  elee- 
mosynary nature,  and  charitable  uses  in  a  judi- 
cial sense,  we  entertain  no  doubt.  Not  only 
are  charities  for  the  maintenance  *and  [*192 
relief  of  the  poor,  sick,  and  impotent,  charities 
in  the  sense  of  the  common  law,  but  also  dona- 
tions given  for  the  establishment  of  colleges, 
schools,  and  seminaries  of  learning,  and  espe- 
cially such  as  are  for  the  education  of  orphans 
and  poor  scholars. 

The  statute  of  the  43  of  Elizabeth  (ch.  4)  has 
been  adjudged  by  the  Supreme  Court  of  Penn- 
sylvania not  to  be  in  force  in  that  State.  But  then 
it  has  been  solemnly  and  recently  adjudged  by 
the  same  court,  in  the  case  of  Zimmerman  v. 
Andre*  (January  Term,  1844),  that  "it  is  so  con- 
sidered rather  on  account  of  the  inapplicability 
of  its  regulations  as  to  the  modes  of  proceeding, 
than  in  reference  to  its  conservative  provisions." 
"These  have  been  in  force  here  by  common 
usage  and  constitutional  recognition;  and  not 
only  these,  but  the  more  extensive  range  of 
charitable  uses  which  chancery  supported  be- 
fore-that  statute  and  beyond  it."  Nor  is  this 
any  new  doctrine  in  that  court;  for  it  was  form 
ally  promulgated  in  the  case  of  WUmnn  v.  Lex 
(17  Serg.  &  Rawle,  88),  at  a  much  earlier  period 
(1827). 

Several  objections  have  been  taken  to  the 
present  bequest  to  extract  it  from  the  reach  of 
these  decisions.    In  the  first  place,  that  the  cor- 
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poration  of  the  city  is  incapable  by  law  of  tak- 
ing tbe  donation  for  such  trusts.  This  objec- 
tion has  been  already  sufficiently  considered. 
In  the  next  place,  it  is  said,  that  the  beneficiar- 
ies who  are  to  receive  the  benefit  of  the  char- 
ity are  too  uncertain  and  indefinite  to  allow  the 
bequest  to  have  any  legal  effect,  and  hence  the 
donation  is  void,  and  the  property  results  to 
the  heirs.  And  in  support  of  this  argument  we 
are  pressed  by  the  argument  thai. charities  of 
such  an  indefinite  nature  are  not  good  at  the 
common  law  (which  is  admitted  on  all  sides  to 
be  the  law  of  Pennsylvania,  so  far  as  it  is  ap- 
plicable to  its  institutions  and  constitutional  or- 
ganization and  civil  rights  and  privileges),  and 
hence  the  charity  fails;  and  the  decision  of  this 
court  in  the  case  of  The  lrustees  of  the  Phila- 
delphia Baptist  Association  v.  Harts  Executors 
(4  Wheat.  R.,  1),  is  strongly  relied  on  as  fully 
in  point.  There  are  two  circumstances  which 
materially  distinguish  that  case  from  the  one 
now  before  the  court.  The  first  is,  that  that 
case  arose  under  the  law  of  Virginia,  in  which 
State  the  statute  of  48  Elizabeth  (ch.  4)  had 
been  expressly  and  entirely  abolished  by  the 
Legislature,  so  that  no  aid  whatsoever  could  be 
derived  from  its  provisions  to  sustain  the  be- 
quest. The  second  is,  that  the  donees  (the 
trustees)  were  an  unincorporated  association, 
which  had  no  legal  capacity  to  take  and  hold 
the  donation  in  succession  for  the  purposes  of  the 
trust,  and  the  beneficiaries  also  were  uncertain 
193*]  and  indefinite.  *Both  circumstances, 
therefore,  concurred;  a  donation  to  trustees 
incapable  of  taking,  and  beneficiaries  uncertain 
and  indefinite.  The  court,  upon  that  occasion, 
went  into  an  elaborate  examination  of  the  doc- 
trine of  the  common  law  on  the  subject  of  char- 
ities, antecedent  to  and  independent  of  the  stat- 
ute of  48  Elizabeth  (ch.  4),  for  that  was  still  the 
common  law  of  Virginia.  Upon  a  thorough 
examination  of  all  the  authorities  and  all  the 
lights  (certainly  in  no  small  degree  shadowy, 
obscure,  and  flickering)  the  court  came  to  the 
conclusion  that,  at  the  common  law,  no  dona- 
tion to  charity  could  be  enforced  in  chancery, 
where  both  of  these  circumstances,  or  rather, 
where  both  of  these  defects,  occurred.  The 
court  said:  •*  We  find  no  dictum  that  charities 
could  be  established  on  such  an  information  (by 
the  Attorney-General)  where  the  conveyance 
was  defective  or  the  donation  wax  so  vaguely 
expressed  that  the  donee,  if  not  a  charity,  would 
be  incapable  of  taking."  In  reviewing  the  au- 
thorities upon  that  occasion,  much  reliance  was 
placed  upon  ColUson's  case  (Hobart's  Rep. ,  186; 
8.  C.  cited  Duke  on  Chanties,  by  Bridgman. 
868,  Moore,  R.,  888),  and  Piatt  v.  «f.  John's  Col- 
lege, Cambridge  (Finch.  Rep.,  221:  8.  C,  1  Cas. 
in  Chan.  R.,  267;  Duke  on  Charities,  by  Bridg- 
man, 879,  and  the  case  reported  in  1  Chancery 
Cases,  184).  But  these  cases,  as  also  Floods 
case  (Hob.  R,  186: 8.  C,  1  Equity  Abridg.,  95, 
pi.  6),  turned  upon  peculiar  circumstances.  Col- 
Uson's case  was  upon  a  devise  in  15  Henry 
VIII.,  and  was  before  the  statute  of  wills.  The 
other  cases  were  cases  where  the  donees  could 
not  take  at  law,  not  being  properly  described, 
or  not  having  a  competent  capacity  to  take,  so 
that  there  was  no  legal  trustee;  and  yet  the  de- 
vises were  held  good:  as  valid  appointments  un- 
der the  statute  of  48  Elizabeth.  The  dictum  of 
Lord  Loughborough  in  Attorney-General  v. 
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Boieyer  (8  Ves.,  714,  726),  was  greatly  relied  on. 
where  he  says:  "  It  does  not  appear  that  this 
court  at  that  period  (that  is,  before  the  statute 
of  wills)  had  cognizance  upon  information  for 
the  establishment  of  charities.  Prior  to  the  time 
o(  Lord  Eilesmere,  as  far  as  tradition  in  timrs 
immediately  following  goes,  there  were  no  such 
informations  as  this  on  which  I  am  now  sitting 
(an  information  to  establish  a  college  under  * 
devise  before  the  statute  of  mortmain  of  9  Geo. 
II.,  ch.  86);  but  they  made  out  their  case  as 
well  as  they  could  at  law."  In  this  suggestion 
Lord  Loughborough  had  under  his  consider* 
tion  Porter's  case  (1  Co.  Rep.,  16).  But  there 
a  devise  was  made  in  82  Henry  VTH..  to  the 
testator's  wife,  upon  condition  for  her  to  grant 
the  lands,  <fcc..  in  all  convenient  speed  after  his 
decease  'for  the  maintenance  and  con-  [*194 
tinuance  of  a  certain  free  school,  and  almsmea 
and  almswomen  forever.  The  heir  entered  for 
and  after  condition  broken,  and  then  conveyed 
the  same  lands  to  Queen  Elizabeth  in  84  of  her 
reign;  and  the  queen  brought  an  information  of 
intrusion  against  Porter  for  the  land  in  the  same 
year.  One  question  was,  whether  the  devise 
was  not  to  a  superstitious  use.and  therefore  void 
under  the  Act  of  23  Henry  VUI.  (ch.  2).  or 
whether  it  was  good  as  a  charitable  use.  And 
it  was  resolved  by  the  court  that  the  use  was  a 
good  charitable  use,  and  that  the  statute  did 
not  extend  to  it.  So  that  here  we  have  a  plain 
case  of  a  charity  held  good,  before  the  statute 
of  Elizabeth,  upon  the  ground  of  the  common 
law,  there  being  a  good  devisee  originally,  al- 
though the  condition  was  broken  and  the  use 
was  for  charitable  purposes  in  some  respects  in- 
definite. Now,  if  there  was  a  good  devisee  to 
take  as  trustee,  and  tbe  charity  was  good  at  the 
common  law,  it  seems  somewhat  difficult  to  say, 
why,  if  no  legal  remedy  was  adequate  to  re- 
dress it,  the  Court  of  Chancery  might  not  en- 
force the  trust,  since  trusts  for  other  specific 
purposes,  were  then,  at  least  when  there  were 
designated  trustees,  within  tbe  jurisdiction  of 
chancery. 

There  are,  however,  dicta  of  eminent  judge* 
(some  of  which  were  commented  upon  in  the 
case  of  4  Wheat.  R..  1),  which  do  certainly 
support  the  doctrine  that  charitable  uses  might 
!  be  enforced  in  chancery  upon  the  general 
jurisdiction  of  the  court,  independently  of  the 
statute  of  48 of  Elizabeth;  and  that  the  juris- 
diction had  been  acted  upon  not  only  sul>- 
sequent  but  antecedent  to  that  statute.  Such 
was  the  opinion  of  Sir  Joseph  Jekyll  in  Byte 
v.  Countess  of  Shuftsbury  (2  P.  Will.  R.  102;  2 
Equity  Abridg.,  710,  pi.  2),  and  that  of  Lord 
Northington  in  Attorney-General  v.  Tancred  ( 1 
Eden,  R,  10;  8.  C,  Ambler  R,  851;  1  Wm. 
Black,  R.,  90),  and  that  of  Lord  Chief  Justin 
Wilmot  in  his  elaborate  judgment  in  Attorney- 
General  v.  Lady  Downing  (Wilmot's  Notes,  i>. 
1,  26),  given  after  an  examination  of  all  tbe 
leading  authorities.  Lord  Eldon,  in  the  At- 
torney-General v.  The  Skinner's  Company,  i2 
Russ.  R,  407),  intimates  in  clear  terms  bis 
doubts  whether  the  jurisdiction  of  chancery 
over  charities  arose  solely  under  the  statute  <>f 
Elizabeth ;  suggesting  that  the  statute  has  per- 
haps been  construed  with  reference  to  a  sup- 
posed antecedent  jurisdiction  of  the  court,  by 
which  void  devises  to  charitable  purposes  were 
sustained.    Sir  John  Leach,  in  the  case  of  a 
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claritihle  use  before  the  statute  of  Elizabeth 
(Attonqt-Qeneral  v.  The  Matter  of  Brentteood 
.vfcoi,  1  Mylne  &  Keen,  876).  said :  "  Although 
195*]  at*hiatime  no  legal  devise  could  be 
made  to  »  corporation  for  a  charitable  use,  ret 
W»  to  devised  were .  in  equity  bound  by  a 
wet  for  the  charity,  which  a  court  of  equity 
mold  then  execute."  In  point  of  fact  the 
dttrity  was  so  decreed  in  that  very  case,  in  the 
13th  year  of  Elizabeth.  But  what  is  still  more 
important  is  the  declaration  of  Lord  Redes- 
<ifc,  a  great  judge  in  equity,  in  The  Attorney- 
ikvnlf.  The  Mayor  of  Dublin  (1  Bligh.  R., 
312, 347, 1827),  where  he  says:  "  We  are  re- 
ferred to  the  statute  of  Elizabeth  with  respect 
to  charitable  uses,  as  creating  a  new  law  upon 
the  rabject  of  charitable  uses.  That  statute 
only  created  a  new  jurisdiction;  it  created  no 
*w  law.  It  created  a  new  and  ancillary 
hndiction,  a  jurisdiction  created  by  commis- 
*a,  Ac;  but  the  proceedings  of  that  comrnis- 
Hon  were  made  subject  to  appeal  to  the  Lord 
Chancellor,  and  he  might  reverse  or  affirm 
*hat  they  had  done,  or  make  such  order  as  he 
mirjrt  think  fit  for  reserving  the  controlling 
;owdictkm  of  the  Court  of  Chancery  as  it 
osted  before  the  passing  of  that  statute;  and 
'■here  can  be  no  doubt  that  by  information  by 
U*  Attorney-General  the  same  thing  might  be 
bat."  He  then  adds,  "  the  right  which  the 
Attorney-General  has  to  file  an  information,  is 
'-  right  of  prerogative.  The  king,  as  parent 
ftine,  has  a  right,  by  his  proper  officer,  to  call 
upon  the  several  courts  of  justice,  according  to 
'ie  nature  of  their  several  jurisdictions,  to  see 
that  right  is  done  to  his  subjects  who  are  in- 
competent to  act  for  themselves,  as  in  the  case 
of  charities  and  other  cases."  So  that  Lord 
Redesdale  maintains  the  jurisdiction  in  the 
"wadest  terms,  as  founded  in  the  inherent 
jwwHetion  of  chancery  independently  of  the 
tMoteof  48  Elizabeth.  In  addition  to  these 
■**»  and  doctrines,  there  is  the  very  recent 
c*e  of  The  Incorporated  Society  v.  iUehardt 
1  Drory  &  Warren  R,  838),  where  Lord 
Chucellor  Sugden,  in  a  very  masterly  judg- 
neat,  upon  a  full  survey  of  all  the  authorities, 
ud  where  the  point  was  directly  before  him, 
Wd  the  same  doctrine  as  Lord  Redesdale,  and 
tfpready  decided  that  there  is  an  inherent 
jriidlction  in  equity  in  cases  of  charity,  and 
that  charity  is  one  of  those  objects  for  which  a 
"wt  of  equity  has  at  all  times  interfered  to 
°»ke  good  that  which  at  law  was  an  illegal  or 
informal  gift ;  and  that  cases  of  charity  in  courts 
if  equity  in  England  were  valid  independently 
°f  wd  previous  to  the  statute  of  Elizabeth. 

Mr.  Jhutke  Baldwin,  in  the  case  of  The  wiU 
*/  JwroA  Zone,  which  was  cited  at  the  bar  and 
Pronounced  at  April  Term  of  the  Circuit 
Court,  in  1883,  after  very  extensive  and  learned 
"Marches  into  the  ancient  English  authorities 
•od  statutes,  arrived  at  the  same  conclusion 
,1 W*]  *in  which  the  District  Judge,  the  late 
fj>e»ted  Judge  Hopkinson,  concurred;  and 
ihat  opinion  has  a  more  pointed  bearing  upon 
*»  present  case,  since  it  included  a  full  review 
,,( the  Pennsylvania  laws  and  doctrines  on  the 
""feet  of  charities. 

Bat  very  strong  additional  light  has  been 
™pwn  upon  this  subject  by  the  recent  publi- 
a*>*»  of  the  commissioners  on  the  public 
fea*d«  in  England,  which  contain  a  very 
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curious  and  interesting  collection  of  the  chan- 
cery records  in  the  reign  of  Queen  Elizabeth, 
and  in  the  earlier  reigns.  Among  these  are 
found  many  cases  in  which  the  Court  of  Chan- 
cery entertained  jurisdiction  over  charities  long 
before  the  statute  of  48  Elizabeth;  and  some 
fifty  of  these  cases,  extracted  from  the  printed 
calendars,  have  been  laid  before  us.  They 
establish  in  the  most  satisfactory  and  conclusive 
manner  that  cases  of  charities  where  there  were 
trustees  appointed  for  general  and  indefinite 
charities,  as  well  as  for  specific  charities,  were 
familiarly  known  to,  ana  acted  upon,  and  en- 
forced in  the  Court  of  Chancery.  In  some  of 
these  cases  the  charities  were  not  only  of  an 
uncertain  and  indefinite  nature,  but,  as  far  as 
we  can  gather  from  the  imperfect  statement  in 
the  printed  records,  they  were  also  cases  where 
there  were  either  no  trustees  appointed,  or  the 
trustees  were  not  competent  to  take.  These 
records,  therefore,  do  in  a  remarkable  manner 
confirm  the  opinions  of  Sir  Joseph  Jekyll, 
Lord  Northington,  Lord  Chief  Justice  Wilmot, 
Lord  Redesdale,  and  Lord  Chancellor  Sugden. 
Whatever  doubts,  therefore,  might  properly  be 
entertained  upon  the  subject  when  the  case  of 
The  Trustees  of  the  Philadelphia  Baptist  As- 
sociation v.  Hart' t  Executor*  (4  Wheat.,  1)  was 
before  this  court  (1819),  those  doubts  are  en- 
tirely removed  by  the  late  and  more  satisfactory 
sources  of  information  to  which  we  have 
alluded. 

If,  then,  this  be  the  true  state  of  the  common 
law  on  the  subject  of  charities,  it  would,  upon 
the  general  pnncipal  already  suggested,  be  a 
part  of  the  common  law  of  "Pennsylvania.  It 
would  be  no  answer  to  say,  that  if  so  it  was 
dormant,  and  that  no  court  possessing  equity 
powers  now  exists,  or  has  existed  in  Pennsyl- 
vania, capable  of  enforcing  such  trusts.  The 
trusts  would  nevertheless  be  valid  in  point  of 
law;  and  remedies  may  from  time  to  time  be 
applied  by  the  Legislature  to  supply  the  de- 
fects. It  is  no  proof  of  the  non-existence  of 
equitable  rights  that  there  exists  no  adequate 
legal  remedy  to  enforce  them.  They  may  dur- 
ing the  time  slumber,  but  they  are  not  dead. 

But  the  very  point  of  the  positive  existence 
of  the  law  of  charities  in  Pennsylvania,  has 
been  (as  already  stated)  fully  recognized  and 
•enforced  in  the  State  courts  of  Penn-  [*197 
sylvania.  as  far  as  their  remedial  process  would 
enable  these  courts  to  act.  This  is  abundantly 
established  in  the  cases  cited  at  the  bar,  and 
especially  by  the  case  of  Witman  v.  Lex  (17 
Serg.  &  Rawle,  88),  and  that  of  Sarah  Zone's 
Will,  before  Mr.  Juttice  Baldwin  and  Judge 
Hopkinson.  In  the  former  case,  the  court  said 
"that  it  is  immaterial  whether  the  person  to 
take  be  in  ette  or  not,  or  whether  the  legatee 
were  at  the  time  of  the  bequest  a  corporation 
capable  of  taking  or  not,  or  how  uncertain  the 
objects  may  be,  provided  there  be  a  discretion- 
ary pow«r  vested  anywhere  over  the  application 
of  the  testator's  bounty  to  those  objects;  or 
whether  their  corporate  designation  be  mis- 
taken. If  the  intention  sufficiently  appears  in 
the  bequest,  it  would  be  valid."  In  the  latter 
case  certain  bequests  given  by  the  will  of  Mrs. 
Zane  to  the  yearly  meeting  of  Friends  in 
Philadelphia,  an  unincorporated  association, 
for  purposes  of  general  and  indefinite  charity, 
were,  as  well  as  other  bequests  of  a  kindred 
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nature,  held  to  be  good  and  valid ;  and  were 
enforced  accordingly.  The  case,  then,  accord- 
ing to  our  judgment,  is  completely  closed  in 
by  the  principles  and  authorities  already  men- 
tioned, and  is  that  of  a  valid  charity  in  Penn- 
sylvania, unless  it  is  rendered  void  by  the  re- 
maining objection  which  has  been  taken  to  it. 

This  objection  is  that  the  foundation  of  the 
college  upon  the  principles  and  exclusions 
prescribed  by  the  testator,  is  derogatory  and 
hostile  to  the  Christian  religion,  and  so  is  void, 
as  being  against  the  common  law  and  public 
policy  of  Pennsylvania;  and  this  for  two 
reasons:  First,  because  of  the  exclusion  of  all 
ecclesiastics,  missionaries,  and  ministers  of  any 
sect  from  holding  or  exercising  any  station  or 
duty  in  the  college,  or  even  visiting  the  same: 
and  second,  because  it  limits  the  instruction 
to  be  given  to  the  scholars  to  pure  morality, 
and  general  benevolence,  and  a  love  of  truth, 
sobriety,  and  industry,  thereby  excluding,  by 
implication,  all  instruction  in  the  Christian 
religion. 

In  considering  this  objection,  the  court  are 
not  at  liberty  to  travel  out  of  the  record  in  or- 
der to  ascertain  what  were  the  private  religious 
opinions  of  the  testator  (of  which,  indeed,  we 
can  know  nothing),  nor  to  consider  whether 
the  scheme  of  education  by  him  prescribed,  is 
such  as  we  ourselves  should  approve,  or  as  is 
best  adapted  to  accomplish  the  great  aims  and 
ends  of  education.  Nor  are  we  at  liberty  to 
look  at  general  considerations  of  the  supposed 
public  interests  and  policy  of  Pennsylvania 
upon  this  subject,  beyond  what  its  constitution 
and  laws  and  judicial  decisions  made  known  to 
198*]  us.  The  question,  what  *is  the  public 
policy  of  a  State,  and  what  is  contrary  to  it,  if 
inquired  into  beyond  these  limits,  will  be  found 
to  be  one  of  great  vagueness  and  uncer- 
tainty,and  to  involve  discussions  which  scarcely 
come  within  the  range  of  judicial  duty  ana 
functions,  and  upon  which  men  may  and  will 
complexionally  differ;  above  all,  when  that  top- 
ic is  connected  with  religious  polity,  in  a 
country  composed  of  such  a  variety  of  religious 
sects  as  our  country,  it  is  impossible  not  to  feel 
that  it  would  be  attended  with  almost  insuper- 
able difficulties,  and  involve  differences  of 
opinion  almost  endless  in  their  variety.  We 
disclaim  any  right  to  enter  upon  such  exami- 
nations, beyond  what  the  State  constitutions, 
and  laws,  and  decisions  necessarily  bring  be- 
fore us. 

It  is  also  said,  and  truly,  that  the  Christian 
religion  is  a  part  of  the  common  law  of  Penn- 
sylvania. But  this  proposition  is  to  be  received 
with  its  appropriate  qualifications,  and  in  con- 
nection with  the  bill  of  rights  of  that  State,  as 
found  in  its  constitution  of  government.  The 
constitution  of  1790  (and  the  like  provision  will, 
in  substance,  be  found  in  the  constitution  of 
1776,  and  in  the  existing  constitution  of  1888) 
expressly  declares,  "  That  all  men  have  a  nat- 
ural and  indefeasible  right  to  worship  Almighty 
God  according  to  the  dictates  of  their  own  con- 
sciences; no  man  can  of  right  be  compelled  to 
attend,  erect,  or  support  any  place  of  worship, 
or  to  maintain  any  ministry  against  his  consent; 
no  human  authority  can,  in  any  case  whatever, 
control  or  interfere  with  the  rights  of  con- 
science; and  no  preference  shall  ever  be  given 
by  law  to  any  religious  establishments  or  modes 
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of  worship."  Language  more  comprehensive 
for  the  complete  protection  of  every  variety  of 
religious  opinion  could  scarcely  be  used;  and 
it  must  have  been  intended  to  extend  equally 
to  all  sects,  whether  they  believed  in  Chris- 
tianity or  not,  and  whether  they  were  Jews  or 
infidels.  So  that  we  are  compelled  to  admit 
that  although  Christianity  be  a  part  of  the 
common  law  of  the  State,  yet  it  is  so  in  this 
qualified  sense,  that  its  divine  origin  and  truth 
are  admitted,  and  therefore  it  is  not  to  be  ma- 
liciously and  openly  reviled  and  blasphemed 
against,  to  the  annoyance  of  believers  or  the 
injury  of  the  public.  Such  was  the  doctrine 
of  the  Supreme  Court  of  Pennsylvania  in  Up- 
degraff  v.  The  Commonwealth  (11  Serg.  & 
Rawle.  394). 

It  is  unnecessary  for  us,  however,  to  consider 
what  would  be  the  legal  effect  of  a  devise  in 
Pennsylvania  for  the  establishment  of  a  school 
or  college,  for  the  propagation  of  Judaism,  or 
Deism,  or  any  other  form  of  infidelity.  Such 
a  case  is  not  to  be  presumed  to  exist  in  a  Chris- 
tian country;  and  therefore  it  must  be  made 
out  by  clear 'and  indisputable  proof.  [*199 
Remote  inferences,  or  possible  results,  or  spec- 
ulative tendencies,  are  not  to  be  drawn  or 
adopted  for  such  purposes.  There  must  be 
plain,  positive,  and  express  provisions,  demon- 
strating not  only  that  Christianity  is  not  to  be 
taught;  but  that  it  is  to  be  impugned  or  repu- 
diated. 

Now,  in  the  present  case,  there  is  no  pre- 
tense to  say  that  any  such  positive  or  express 
provisions  exist,  or  are  even  shadowed  forth  in 
the  will.  The  testator  does  not  say  that  Chris- 
tianity shall  not  be  taught  in  the  college.  But 
only  that  no  ecclesiastic  of  any  sect  shall  hold 
or  exercise  any  station  or  duty  in  the  college. 
Suppose,  instead  of  this,  he  had  said  that  no 
person  but  a  layman  shall  be  an  instructor  or 
officer  or  visitor  in  the  college,  what  legal  ob- 
jection could  have  been  made  to  such  a  re- 
striction? And  yet  the  actual  prohibition  is  in 
effect  the  same  in  substance.  But  it  is  asked: 
why  are  ecclesiastics  excluded,  if  it  is  not  be- 
cause they  are  the  stated  and  appropriate  preach- 
ers of  Christianity?  The  answer  may  be  given 
in  the  very  words  of  the  testator.  ' '  In  making 
this  restriction,"  says  he,  "I  do  not  mean  to 
cast  any  reflection  upon  any  sect  or  person 
whatsoever.  But  as  there  is  such  a  multitude 
of  sects  and  such  a  diversity  of  opinion  amongst 
them,  I  desire  to  keep  the  tender  minds  of  the 
orphans,  who  are  to  derive  advantage  from  this 
bequest,  free  from  the  excitement  which  clash- 
ing doctrines  and  sectarian  controversy  are  so 
apt  to  produce."  Here,  then,  we  have  the  rea- 
son given;  and  the  question  is  not,  whether  it 
is  satisfactory  to  us  or  not;  nor  whether  the 
history  of  religion  does  or  does  not  justify  such 
a  sweeping  statement;  but  the  question  is, 
whether  the  exclusion  be  not  such  as  the  testa- 
tor had  a  right,  consistently  with  the  laws  of 
Pennsylvania,  to  maintain,  upon  his  own  no- 
tions of  religious  instruction.  Suppose  the 
testator  had  excluded  all  religious  instructors 
but  Catholics,  or  Quakers,  or  Swedenborgians ; 
or,  to  put  a  stronger  case,  he  had  excluded  all 
religious  instructors  but  Jews,  would  the  be- 
quest have  been  void  on  that  account?  Sup- 
pose he  had  excluded  all  lawyers,  or  all  phy- 
sicians, or  all  merchants  from  being  instructors 
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or  visitors,  would  the  prohibition  have  been 
fatal  to  the  bequest?  The  truth  is,  that  in 
esses  of  this  sort,  it  is  extremely  difficult  to 
draw  any  just  and  satisfactory  line  of  distinc- 
tion in  a  free  country  as  to  the  qualifications 
or  disqualifications  which  may  be  insisted  upon 
by  the  donor  of  a  charity  as  to  those  who  shall 
administer  or  partake  of  his  bounty. 

But  the  objection  itself  assumes  the  proposi- 
20©*]tk>n  that  Christianity  *is  not  to  be  taught, 
because  ecclesiastics  are  not  to  be  instructors 
or  officers.      But  this  is  by  no  means  a  neces- 
sary or  legitimate  inference  from  the  premises. 
Why  may  not  a  layman  instruct  in  the  general 
principles  of  Christianity  as  well  as  ecclesi- 
astics.    There  is  no  restriction  as  to  the  relig- 
ions opinions  of  the  instructors  and  officers. 
They  may  be,  and  doubtless,  under  the  aus- 
pices  of  the  city  government,   they  will  al- 
ways be,  men,  not  only  distinguished  for  learn- 
ing and  talents,  but   for  piety  and  elevated 
virtue,  and  holy  lives  and  characters.    And  we 
cannot  overlook  the  blessings  which  such  men 
by  their  conduct,  as  well  as  their  instructions, 
may,  nay  must  impart  to  their  youthful  pupils. 
Why  may  not  the  Bible,  and  especially  the 
Jfew  Testament,  without  note  or  comment,  be 
read  and  taught  as  a  divine  revelation  in  the 
college— its  general    precepts   expounded,  its 
evidences  explained,  and  itsglorious  principles 
of  morality  inculcated?     What  is  there  to  pre- 
vent a  work,  not  sectarian,  upon  the  general 
evidences  of  Christianity,  from  being  read  and 
taught  in  the  college  by  lay  teachers?    Certainly 
there  is  nothing  in   the  will  that  proscribes 
such  studies.    Above  ail,  the  the  testator  posi- 
tively enjoins, '  'that  all  the  instructors  and  teach- 
ers in  the  college  shall  take  pains  to  instil  into 
the  minds  of  the  scholars  the  purest  principles 
of  morality,  so  that  on  their  entrance  into  active 
life  they  may  from  inclination  and  habit  evince 
benevolence  towards  their  fellow-creatures,  and 
a  love  of  truth,  sobriety,  and  industry,  adopt- 
ing at  the  same  time  such  religious  tenets  as 
their  matured  reason  may  enable  them  to  pre- 
fer.''    Now,  it  may  well  be  asked,  what  is 
there  in  all  this,   which  is  positively  enjoined, 
inconsistent  with  the  spirit  or  truths  of  Chris- 
tisajty?  Are  not  these  truths  all  taught  by  Chris- 
tianity, although  it  teaches  much  more?  Where 
can  the  purest  principles  of  morality  be  learned 
bo  clearly  or  so  perfectly  as  from  the  New 
Testament?      Where  are  benevolence,  the  love 
of  truth,  sobriety,  and  industry,  so  powerfully 
sad  irresistibly  inculcated  as  in  the  sacred  vol- 
ume!    The  testator  has  not  said  how  these 
great  principles  are  to  be  taught,  or  by  whom, 
except  it  be  by  laymen,  nor  what  books  are  to 
he  osed  to  explain  or  enforce  them.      All  that 
we  can  gather  from  bis  language  is,  that  he  de- 
sired to  exclude  sectarians  and  sectarianism 
from  the  college,  leaving  the  instructors  and 
officers  free  to  teach  the  purest  morality,  the 
lore  of  truth,  sobriety,  and  industry,  by  all  ap- 
propriate means;    and  of  course  including  the 
hart,  the  surest,  and  the  most  impressive.   The 
objection,  then,  in  this  view,  goes  to  this, — 
either  that  the  testator  has  totally  omitted  to 
pnvide    for    religious    instruction     in     bis 
201*]  'scheme  of  education  (which.from  what 
his  been  already  said,  is  an  inadmissible  inter- 
pretation), or  that  it  includes  but  partial  and 
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imperfect  instruction  in  those  truths.  In  either 
view  can  it  be  truly  said  that  it  contravenes  the 
known  law  of  Pennsylvania  upon  the  subject 
of  charities,  or  is  not  allowable  under  the  ar- 
ticle of  the  bill  of  rights  already  cited?  Is  an 
omission  to  provide  for  instruction  in  Chris- 
tianity in  any  scheme  of  school  or  college  edu- 
cation a  fatal  defect,  which  avoids  it  accord- 
ing to  the  law  of  Pennsylvania?  If  the  in- 
struction provided  for  is  incomplete  and  im- 
perfect, is  it  equally  fatal?  These  questions 
are  propounded,  because  we  are  not  aware 
that  anything  exists  in  the  constitution  or  laws 
of  Pennsylvania,  or  the  judicial  decisions  of 
its  tribunals,  which  would  justify  us  in  pro- 
nouncing that  such  defects  would  be  so  fatal. 
Let  us  take  the  case  of  a  charitable  donation  to 
teach  the  poor  orphans  reading,  writing,  arith- 
metic, geography,  and  navigation,  and  exclud- 
ing all  other  studies  and  instruction ;  would 
the  donation  be  void,  as  a  charity  in  Pennsyl- 
vania, as  being  deemed  derogatory  to  Chris- 
tianity? Hitherto  it  has  been  supposed  that  a 
charity  for  the  instruction  of  the  poor  might 
be  good  and  valid  In  England  even  if  it  did 
not  go  beyond  the  establishment  of  a  grammar 
school.  And  in  America,  it  has  been  thought, 
in  the  absence  of  any  express  legal  prohibitions, 
that  the  donor  might  select  the  studies,  as  well 
as  the  classes  of  persons,  who  were  to  receive 
his  bounty  without  being  compellable  to  make 
religious  instruction  a  necessary  part  of  those 
studies.  It  has  hitherto  been  thought  sufficient, 
if  he  does  not  require  anything  to  be  taught 
inconsistent  with  Christianity. 

Looking  to  the  objection,  therefore,  in  a  mere 
juridical  view,  which  is  the  only  one  in  which 
we  are  at  liberty  to  consider  it,  we  are  satisfied 
that  there  is  nothing  in  the  devise  establishing 
the  college,  or  in  the  regulations  and  restrictions 
contained  therein,  which  are  inconsistent  with 
the  Christian  religion,  or  are  opposed  to  any 
known  policy  of  the  State  of  Pennsylvania. 

This  view  of  the  whole  matter  renders  it  un- 
necessary for  us  to  examine  the  other  and  re- 
maining question,  to  whom,  if  the  devise  were 
void,  the  property  would  belong,  whether  it 
would  fall  into  the  residue  of  the  estate  de- 
vised to  the  city,  or  become  a  resulting  trust 
for  the  heirs-at-faw. 

Upon  the  whole,  it  it  the  unanimous  opinion 
of  the  court,  that  the  decree  of  the  Circuit  Court 
of  Pennsylvania  dismissing  the  till,  ought  to  be 
affirmed,  and  it  is  accordingly  affirmed,  with 
costs. 


"ORDER. 
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This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with 
costs. 

Cited-6  How.,  322;  9  How.,  80;  17  How.,  884,  897, 
396;  24  How., 605;  7  Wall.,  12,  14;  17  Wall.,334;  6 
Otto,  309 ;  11  Otto,  366 ;  Taney,  359, 362 ;  1  Wall.,  Jun., 
216 ;  3  Woods,  45ft,  460,  477. 
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JOHN  L.  CHAPMAN.  Plaintiff, 
v. 
HENRY    H.    FORSYTH    and    THOMAS 
LIMERICK,    Merchants   and    Copartners, 
under  and  by  the  firm,  name  and  style  of 
FORSYTH  &  LIMERICK,  Defendant*. 

Bankrupt  Act— fiduciary  debt*  contracted  before 
passage  of,  no  objection  to  discharge  for  other 
debts—omission  to  state  fiduciary  nature  of 
'debt  in  schedule  wiU  invalidate  discharge — 
debt  proved  and  dividend  paid,  estoppel— re- 
covery of  fiduciary  debt  after  discharge. 

Under  the  late  Bankrupt  Act  of  the  United  States, 
the  existence  of  a  fiduciary  debt,  contracted  before 
the  passage  of  the  act,  constitutes  no  objection  to 
the  discharge  of  the  debtor  from  other  debts. 

A  factor,  who  receives  the  money  of  his  prin- 
cipal, is  not  a  fiduciary  within  the  meaning  of  the 
act. 

A  bankrupt  is  bound  to  state,  upon  his  schedule, 
the  nature  of  a  debt  If  It  be  a  fiduciary  one.  Should 
he  omit  to  do  so,  he  would  be  guilty  of  a  fraud, 
and  his  discharge  will  not  avail  him ;  but  If  a  cred- 
itor, in  such  case,  proves  his  debt  and  receives  a 
dividend  from  the  estate,  he  is  estopped  from  after- 
wards saying  that  his  debt  was  not  within  the  law. 

But  if  the  fiduciary  creditor  does  not  prove  his 
debt,  he  may  recover  it  afterwards,  from  the  dis- 
charged bankrupt,  by  showing  that  it  was  within 
the  exceptions  of  the  act. 

THIS  case  came  up  on  a  certificate  of  division 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kentucky. 

The  record  was  as  follows: 

The  following  statement  of  questions  and 
points  of  law  which  arose  in  this  case,  and 
the  adjournment  thereof  into  the  Supreme 
Court  of  the  United  States  for  decision  was 
ordered  to  be  entered,  to  wit: 

"  This  was  an  action  of  assumpsit  for  the 
proceeds  of  ISO  bales  of  cotton,  shipped  to  and 
sold  by  defendants,  as  the  property  of  the 

Slaintiff,  the  defendant  having  been  a  factor," 
;c. 

The  defendant.  Forsyth,  pleaded  he  had 
been  duly  discharged  as  a  bankrupt,  on  his 
own  voluntary  petition. 

To  this  the  plaintiff  replied ;  the  replication 
203*]  was  demurred  to,  and  "upon  the  hearing 
and  argument  of  the  demurrer,  which  pre- 
sented the  whole  case,  the  following  questions 
of  law  arose,  and  on  which  the  judges  were 
opposed  in  opinion: 

1st.  Could  the  defendant  be  discharged,  as  a 
bankrupt,  from  any  part  of  bis  debts,  on  his 
own  petition,  when  be  was  indebted,  in  a  fidu- 
ciary capacity,  in  part,  within  the  exception  in 
the  first  section  of  the  bankrupt  law;  that  is, 
were  all  persons  indebted  excluded,  that  held 
and  owed  moneys  in  the  capacity  of  trustees  (as 
a  class),  from  the  benefit  of  the  act,  although 
they  owed  other  debts  besides  the  moneys  held 
in  trust? 

9.  Is  a  commission  merchant  and  factor  (who 
sells  for  others),  or  indebted  in  a  fiduciary  ca- 
pacity, within  the  act,  provided  he  withholds 
the  money  received  for  property  sold  by  him, 
and  which  property  was  sola  on  account  of  the 
owner,  and  the  money  received  on  the  owner's 
account? 

8d.  Whether,  when  the  decree  of  discharge, 
and  the  regular  certificate  of  being  a  bankrupt, 
have  been  obtained  without  contest  in  the 
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District.  Court,  they  are  conclusive  and  binding 
on  all  persons  named  as  creditors  by  the  bank- 
rupt in  his  petition  and  list  of  creditors:  and 
whether  a  creditor,  who  did  not  prove  his 
debt,  and  which  the  bankrupt  owed  said  cred- 
itors in  a  fiduciary  capacity,  can  come  into 
court,  and  sue  the  bankrupt  for  such  fiduciary 
debt,  notwithstanding  the  decree  of  discharge 
and  certificate,  the  debt  having  been  set  forth 
in  the  petition  and  list  as  an  ordinary  debt, 
not  due  in  a  fiduciary  character. 

Which  divisions  of  opinion,  at  the  request 
of  the  plaintiff,  are  certified  to  the  Supreme 
Court  of  the  United  States,  for  their  opinion 
and  certificate  on  the  three  questions  on  which 
the  judges  of  this  court  were  opposed  in 
opinion. 

The  case  was  submitted  upon  the  following 
printed  arguments  by  Mr.  Morehead  for  the 
plaintiff,  and  Mr.  Loughborough  for  the  de- 
fendant: 

This  was  an  action  of  assumpsit  for  the  pro- 
ceeds of  150  bales  of  cotton,  shipped  to  and 
sold  by  the  defendant,  as  the  property  of  the 
plaintiff,  the  defendant  having  been  a  factor, 
Ac. 

Upon  a  demurrer  to  the  replication  to  the 
plea  of  the  defendant,  Forsyth,  three  questions 
arose: 

1.  On  the  first  question  the  counsel  for 
Chapman  does  not  propose  to  submit  argu- 
ment. The  only  authorities  of  which  he  is 
aware,  that  bear  materially  on  the  point,  are 
the  decisions  on  the  circuits,  and  with  them 
the  court  is  familiar. 

•2.  On  the  second  question,  the  under-  [*2©4 
signed  would  remark,  that  the  words  of  the 
statute,  "  while  acting  in  any  other  fiduciary 
capacity,"  would  seem  to  have  been  inserted 
expressly  to  embrace  all  other  cases  of  trust  be- 
sides those  specifically  mentioned.  A  factor 
with  goods,  and  money  in  his  hands  belonging 
to  his  principal,  is  in  estimation  of  law,  a  trus- 
tee. His  relation  with  the  principal  is  a  fiduciary 
relation!  The  language  of  the  act  is  extremely 
comprehensive,  and  it  is  contended  that  the 
case  under  consideration  is  within  the  equity 
of  it. 

8.  The  opinion  of  the  late  Judge  Thompson 
in  the  matter  of  Brown,  settles  that  a  fiduciary 
creditor  may  or  may  not,  at  his  election,  come 
in  under  the  bankruptcy,  and  if  he  declines  to 
do  so,  his  debt  is  not  discharged.  So  at  least 
the  undersigned  understands  the  opinion  at 
given  in  the  public  prints,  not  having  seen  any 
authoritative  report  of  the  case. 

It  is  submitted  that  such  is  the  true  doctrine 
on  the  subject.  * 

J.  T.  Morehead,  for  Chapman. 

The  questions  presented  in  this  case  arise 
under  the  late  bankrupt  law  of  the  United 
States. 

1.  The  first  has  already  been  considered  in 
many  of  the  circuits,  ana  several  of  the  mem- 
bers of  this  court  have  pronounced  opinions 
upon  it. 

It  is  contended  by  the  counsel  of  Forsyth  el 
at.,  that  the  exception  in  the  first  section  of 
the  Bankrupt  ■  Act,  in  reference  to  fiduciary 
debts,  is  of  such  debts,  not  of  the  persons  owing 
them,  if  they  owe  other  debts  which  have  not 
arisen  from  a  breach  of  trust  since  the  passage 
of  the  act.    In  this  case  the  debt  arose  prior 
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to  the  passage  of  the  act.  This  has  been  held 
to  be  the  correct  exposition  of  the  act  in  the 
Ohio  circuit  (Matter  of  Lard,  5  Law  Reporter, 
258),  in  the  New  "Vork  circuit  by  the  late 
Judge  Thompson  in  The  Matter  of  Brown  (5 
Lav  Reporter,  258),  and  in  the  Massachusetts 
circuit,  in  The  Matter  of  Tebbett*  (5  Law  Re- 
porter, 258.)  Decisions  have  been  made  in 
other  circuits,  of  which  the  counsel  has  not 
seen  reports  in  print. 

This  question  has  doubtless  been  maturely 
considered  by  all  the  members  of  this  court, 
iud  the  counsel  for  Forsyth  would  not  hope 
to  exhibit  any  new  views'  of  the  subject 

i.  The  debt  of  a  commercial  factor  to  his 
principal  is  not  an  excepted  debt.  These 
factors  are  of  various  kinds,  and  the  case 
205*]  'does  not  state  whether  the  factor,  re- 
specting whom  the  question  is  asked,  acted 
under  an  ordinary  or  a  del  credere  commission ; 
•  point,  perhaps,  worthy  of  consideration. 

The  excepted  debt  is  one  which  has  arisen 
"  in  consequence  of  a  defalcation  as  a  public 
officer,  or  as  executor,  administrator,  guardian, 
or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity."  These  expressions  are  not  appro- 
priate to  commercial  affairs.  "  Defalcation  " 
u  ordinarily  used  to  express  the  misapplication 
of  the  funds  with  which  he  is  intrusted  by  a 
public  officer,  or  some  express  trustee.  Does  a 
commission  merchant  act  in  any  other  such 
fiduciary  capacity  as  is  meant  by  the  act? 
The  term  fiduciary  is  a  legal,  not  a  commercial 
one.  It  has  a  comprehensive  import,  which 
may  be  given  to  It  without  including  a  mer- 
cantile debt;  and,  according  to  the  course 
of  trade  in  this  country,  a  very  common  mer- 
cantile debt 

a  very  large  proportion  of  the  debts  which 
hare  been  discharged  by  the  courts  under  the 
bankrupt  law.  are  the  debts  of  factors  to  their 
principals.  Millions  have  been  so  discharged, 
which  win  be  revived,  if  this  court  shall  decide 
them  to  be  fiduciary,  within  the  meaning  of  the 
sex 

1  Upon  the  last  point  it  is  contended  that 
the  proceedings  in  bankruptcy  in  the  District 
Court,  when  in  conformity  to  the  act,  are  a  suit, 
the  decision  of  which  by  the  decree  of  bank- 
ruptcy, and  the  discharge  of  the  applicant,  is 
conclusive  upon  the  parties  thereto,  who  are  the 
petitioner  himself  and  A  least  all  such  of  his 
creditors  as  are  named  in  his  list,  and  to  whom 
notice  is  given. 

Such  is  the  nature  of  the  proceedings  author- 
ised by  the  act.  Process  is  to  be  served  upon  the 
creditor,  or  a  notice  in  writing  sent  to  him.  In 
effect,  the  proceedinglis  a  suit  by  the  debtor 
against  his  creditors  for  a  discbarge. 

It  was  not  necessary  for  the  applicant  to  have 
Mated  in  his  petition  the  nature  or  origin  of  the 
debt.  It  was  enough  that  he  stated,  as  in  this 
ease,  the  name  of  nis  creditor,  his  residence, 
tad  the  amount  due  to  him.  See  the  first  sec- 
tion of  the  act 

What  is  a  fiduciary  debt  may,  in  a  given  case, 
be  a  matter  of  doubt.  This  contest  shows  it. 
Shall  an  applicant,  acting  upon  his  best  ughts, 
stating  the  name  and  residence  of  his  creditor, 
and  the  sum  due  to  him,  and  expressly  sum- 
moning him  in.  to  contest,  if  he  chooses,  be 
prejudiced  because  he  has  not  denominated  the 
debt  fiduciary,  when  he  and  his  counsel  did  not 
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deem  it  to  be  so?  Shall  the  creditor  thus  notified 
lie  by,  and,  after  the  adjudication  of  the  Dis- 
trict "Court,  come  forward  with  the  ob-  [*206 
jections  which  he  should  have  made  there? 

The  certificate  of  the  District  Court  is  made 
conclusive  everywhere,  except  in  cases  where 
there  has  been  fraud,  or  the  willful  concealment 
of  property.  Fraud  is  not  suggested  here.  The 
expressions  of  the  act  in  conferring  jurisdiction 
upon  the  District  Court,  and  in  declaring  the 
effect  and  conclusiveness  of  its  adjudications, 
are  most  broad. 

The  District  Court  had  jurisdiction  to  grant 
or  refuse  the  discharge  of  Forsyth.  The  exer- 
cise of  this  jurisdiction  involved  the  considera- 
tion of  the  question,  whether  the  existence  of 
the  debt  to  Chapman  was  a  bar  to  the  discharge. 
Contest  might  have  been  made  in  the  District 
Court  on  that  ground,  and,  it  is  contended, 
should  have  been  made  there. 

The  decree  of  discharge  having  been  made  by 
the  District  Court,  is  it  not  to  be  held  that  the 
questions  now  made  have  been  already  decided 
between  these  parties,  by  a  court  of  competent 
jurisdiction?  P.'S.  Loughborough. 

Mr.  Justice  M'Lean  delivered  the  opinion  of 
the  court : 

This  was  an  action  of  assumpsit  for  the  pro- 
ceeds of  150  bales  of  cotton,  shipped  to  and  sold 
by  defendants  as  the  property  of  the  plaintiff, 
the  defendants  being  factors.  The  defendant, 
Forsyth,  pleaded  that  he  had  been  duly  dis- 
charged as  a  bankrupt,  on  his  own  voluntary 
petition.  A  replication  was  filed,  to  which  there 
was  a  demurrer. 

The  suit  was  brought  in  the  Circuit  Court  for 
the  District  of  Kentucky; and  on  the  argument 
of  the  demurrer  the  following  points  were  made, 
on  which  the  opinions  of  the  judges  were  op- 
posed ;  and  at  the  request  of  the  parties  the  points 
were  certified  to  this  court. 

1.  "  Could  the  defendant  be  discharged  as  a 
bankrupt  from  any  part  of  his  debts  on  nis  own 
petition,  when  he  was  indebted  in  a  fiduciary 
capacity,  in  part,  within  the  exception  in  the 
first  section  of  the  Bankrupt  Law;  that  is,  were 
all  persons  indebted,  excluded,  that  held  and 
owed  moneys  in .  the  capacity  of  trustees  (as  a 
class),  from  the  benefit  of  the  act,  although  they 
owed  other  debts  besides  the  moneys  held  in 
trust? 

2.  "  Is  a  commission  merchant  and  factor, 
who  sells  for  others,  indebted  in  a  fiduciary 
capacity  within  the  act,  provided  he  withholds 
the  money  received  for  property  sold  by  him, 
and  which  property  *was  sold  on  ac-  [*207 
count  of  the  owner,  and  the  money  received  on 
the  owners'  account. 

3.  "  Whether,  when  the  decree  of  discharge 
and  the  regular  certificate  of  being  a  bankrupt, 
have  been  obtained  without  contest  in  the  Dis- 
trict Court,  they  are  conclusive  and  binding  on 
aU  persons  named  as  creditors  by  the  bankrupt 
in  his  petition  and  list  of  creditors ;  and  whether 
a  creditor,  who  did  not  prove  his  debt,  and  to 
whom  the  bankrupt  was  indebted  in  a  fiduciary 
capacity,  can  come  into  court  and  sue  the  bank- 
rupt for  such  fiduciary  debt,  notwithstanding 
the  decree  of  discharge  and  certificate,  the  debt 
having  been  set  forth  in  the  petition  and  list  as 
an  ordinary  debt,  not  due  in  a  fiduciary  charac- 
ter." 
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These  questions  are  far  less  important  than 
they  would  have  been  had  the  bankrupt  law 
not  been  repealed.  But  they  are  still  important 
as  affecting  a  large  class  of  citizens,  and  to  a 
large  amount. 

The  first  section  of  the  bankrupt  law  pro- 
vides that,  "all  persons  whatsoever,  residing  in 
any  State,  territory,  or  district  of  the  United 
States,  owing  debts  which  shall  not  have  been 
created  in  consequence  of  the  defalcation  as  a 
public  officer,  or  as  executor,  administrator, 
guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,"  shall,  on  a  compliance 
with  the  requisites  of  the  bankrupt  law,  be  en- 
titled to  a  discharge  under  it. 

The  debts  here  specified  are  excepted  from 
the  operation  of  the  act.  This  exception  applies 
to  the  debts  and  not  to  the  person,  if  he  owe 
other  debts.  The  language  is,  all  persons  ow- 
ing debts,  not  of  the  description  named,  may 
apply,  &c.  Now,  an  indeblment  bv  an  individ- 
ual, not  created  as  above  stated,  is  within  the 
S revisions  of  the  act,  although  he  may  be  under 
duciary  obligation.  This  is  the  natural  import 
of  the  provision,  and  it  is  sustained  by  reason. 
It  was  proper  that  Congress  should  not  relieve 
from  debts  which  had  been  incurred  by  a  viola- 
tion of  good  faith,  whilst,  from  other  obliga- 
tions a  full  discharge  to  the  same  person  should 
be  given.  But,  to  nave  refused  a  discharge  be- 
cause the  individual  owed  a  fiduciary  debt, 
would,  by  withholding  a  general  privilege,  have 
superadded  a  penalty  to  a  past  transaction  with- 
out notice.  That  this  consideration  influenced 
the  Legislature  is  shown  by  the  fourth  section, 
which  provides,  "  that  no  person  who  after  the 
passage  of  the  act  shall  apply  trust  funds  to  his 
own  use,"  shall  be  discharged.,  Now,  if  a  per- 
son who  owed  a  fiduciary  debt  was  not  entitled 
to  a  discharge  from  other  debts  by  the  first  sec- 
tion, this  provision  was  useless.  A  misapplies  - 
208*]  tion  *of  trust  funds,  as  declared,  covers 
the  enumerated  cases  in  the  first  section.  But, 
whilst  the  first  section  only  withholds  from  the 
jurisdiction  of  the  Bankrupt  Court  fiduciary 
debts,  the  fourth  declares  that  If  such  debts 
have  been  contracted  subsequent  to  the  law,  the 
individuals  shall  not  be  discharged.  From  this 
provision  the  strongest  implication  arises,  that 
if  the  fiduciary  debts  were  contracted  before  the 
passing  of  the  act,  the  petitioner  would,  for 
other  obligations,  be  entitled  to  a  discharge. 
Viewing,  then,  the  first  and  fourth  sections  of 
the  act,  we  are  of  the  opinion  that  fiduciary 
debts,  contracted  before  the  passage  of  the  act, 
constitute  no  objection  to  a  discharge  of  the 
same  person  for  other  debts. 

The  second  point  is,  whether  a  factor,  who 
retains  the  money  of  his  principal,  is  a  fiduciary 
debtor  within  the  act. 

If  the  act  embrace  such  a  debt,  it  will  be  dif- 
ficult to  limit  its  application.  It  must  include 
all  debts  arising  from  agencies;  and  indeed  all 
cases  where  the  law  implies  an  obligation  from 
the  trust  reposed  in  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts  on 
which  the  law  could  operate.  In  almost  all  the 
commercial  transactions  of  the  country,  confi- 
dence is  reposed  in  the  punctuality  and  integrity 
of  the  debtor,  and  a  violation  of  these  is,  m  a 
commercial  sense,  a  disregard  of  a  trust.  But 
this  is  not  the  relation  spoken  of  in  the  first  sec- 
tion of  the  act. 
2*8 


The  cases  enumerated,  "  the  defalcation  of 
a  public  officer,"  "executor."  "administrator," 
"guardian,"  or  "trustee,"  are  not  cases  of  im- 
phed.but  special  trusts,  and  the  "other  fiduciary 
capacity"  mentioned,  must  mean  the  same  claw 
of  trusts.  The  act  speaks  of  technical  trusts, 
and  not  those  which  the  laws  implies  from  the 
contract.  A  factor  is  not,  therefore,  within  the 
act. 

This  view  is  strengthened,  and,  indeed,  made 
conclusive,  by  the  provision  of  the  fourth  sec- 
tion, which  declares  that  no  "merchant,  banker, 
factor,  broker,  underwriter,  or  marine  insurer," 
shall  be  entitled  to  a  discharge,  "  who  has  not 
kept  proper  books  of  accounts."  In  answer  to 
the  second  question,  then,  we  say.  that  a  factor, 
who  owes  his  principal  money  received  on  tie 
sale  of  his  goods,  is  not  a  fiduciary  debtor  with- 
in the  meaning  of  the  act. 

The  answer  of  the  first  question  leads,  neces- 
sarily, to  the  answer  of  the  third.  For  if  fidu- 
ciary debts  are  not  within  the  act,  a  discharge 
can  in  no  respect  affect  the  interest  of  the  fidu- 
ciary creditor.  Without  his  consent,  it  is  clear 
the  Bankrupt  Court  can  take  no  jurisdiction  of 
his  debt.  And,  although  the  bankrupt  may  in- 
clude the  *debt  in  his  schedule,  and  the  [*209 
discharge  may  be  general,  yet  as  the  law  gave 
the  court  no  jurisdiction  over  the  debt,  it  is  not 
discharged. 

The  fourth  section  provides,  "  that  the  dis- 
charge and  certificate,  when  duly  granted, 
shall,  in  all  courts  of  justice,  be  deemed  a  full 
and  complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt,  which 
are  provable  under  the  act,  and  may  be  pleaded 
as  a  complete  bar,"  &c. 

Now.it  is  supposed  that,  if  a  fiduciary  debt, 
within  the  act,  be  placed  upon  his  schedule  bv 
the  bankrupt,  that  it  is  incumbent  on  the  cred- 
itor to  preserve  bis  right,  by  showing,  before 
the  Bankrupt  Court,  the  nature  of  his  debt. 
And  that,  consequently,  should  he  fail  to  ap- 
pear after  notice,  he  will  be  barred,  as  other 
creditors,  by  the  discharge. 

The  bankrupt  is  bound  to  show  on  his  sched- 
ule the  nature  of  his  debts,  at  least  so  far  as  to 
enable  the  court  to  take  jurisdiction  of  them. 
If,  for  instance,  he  owe  a  debt  as  executor,  and 
he  state  it  on  his  schedule  as  an  ordinary  debt, 
he  commits  a  fraud  on  the  law,  and  the  dis- 
charge cannot  avail  him.  If,  in  this  respect, 
he  suppress  the  truth  or  state  falsehood,  he  is 

guilty  of  fraud,  and  this  may  be  shown  against 
is  discharge. 

But  as  the  discharge  operates  only  on  debts, 
contracts,  &c.,  which  are  provable  under  the 
act,  it  is  said  that  consent  cannot  include  fidu- 
ciary debts. 

Such  debts,  without  the  assent  of  the  creditor, 
are  clearly  not  within  the  act.  But  if  his  debt 
shall  be  found  on  the  schedule,  and  he  not  only 
proves  it  but  receives  his  proportionate  share  of 
the  dividend,  he  is  estopped  from  saying  that 
it  was  not  within  the  law.  He  is  a  privileged 
creditor,  and  is  not  bound  bv  the  bankrupt  law ; 
but  he  may  waive  his  privilege.  As  a  creditor, 
he  has  a  right  to  come  into  the  Bankrupt  Court 
and  claim  his  dividend.  He  does  not  establish 
his  claim  as  a  fiduciary  one,  but  as  a  debt 
"provable  within  the  statute."  And  having 
done  this,  be  can  never  controvert  the  discharge. 
From  these  considerations,  we  are  lead  to  say, 
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in  answer  to  the  third  question,  that,  unless  a 
fiduciary  creditor  shall  come  into  the  Bankrupt 
Court,  prove  his  debt,  &c..  he  is  not  bound  by 
the  discharge,  but  may  sue  for  and  recover  his 
debt  from  the  discharged  bankrupt,  by  showing 
thai  it  was  within  one  of  the  exceptions  of  the 
lint  section. 

Clted-6  Otto,  706;  1  Bank.  Beg., 88: 2  Bank.  Reg., 
S :  3  Bank.  Re*.,  484 ;  5  Bank.  Reg\,  351, 352  ;8  Bank. 
tos--  J14-81B  ;lBen.,  852 ;  5  Bias.,  3S7-329-;  6  Blatchf ., 
M:  n  Blatchf..  105,821;  18 Blatchf.,  25, 536. 


810*]  *PETER  HARMONY  ET  al.,  Claim- 
ants of  the  Brig  Malek  Adhel, 
e. 
THE  UNITED  STATES. 

THE  UNITED  STATES 
t. 

THE  CARGO   OF   THE  BRIG    MALEK 
ADHEL. 

irf  to  protect  commerce  and  punith  piracy — seiz- 
ure, detention  and  condemnation  of  vessel  under 
—xAat  acts  justify — proceeds  of  sale — distribu- 
&>%  in  discretion  of  court — the  word ' '  piratical " 
defined— condemnation  of  cargo  not  justified 
under  the  act — costs  in  admiralty  in  discretion 
of  court — incidental  notice  of  on  appeal — 
rkere  owners  of  cargo  innocent,  costs  tfirown  on 
vessel. 

Csder  the  Act  of  Congress  of  March  8,  1818  (eh. 
%  JDOi,  to  protect  the  commerce  of  the  United 
states  and  punish  the  crime  of  piracy,  any  armed 
tssel  may  be  seized  and  brought  m,  or  any  vessel 
the  crew  whereof  may  be  armed,  and  which  shall 
Ian  attempted  or  committed  any  piratical  agres- 
stsn,  search,  restraint,  depredation,  or  seizure  upon 
•ay  reesel ;  and  such  offending-  vessel  may  be  con- 
tained and  sold,  the  proceeds  whereof  to  be  dls- 
DQnted  between  the  United  8tates  and  the  captors, 
« the  discretion  of  the  court. 

It  is  no  matter  whether  the  vessel  be  armed  for 
oSJense  or  defense,  provided  she  commits  the  un- 
lawful acts  specified. 

To  betas;  a  vessel  within  the  act  it  is  not  necessary 
that  there  should  be  either  actual  plunder  or  an  in- 
cest to  plunder;  if  the  act  be  committed  from  hat- 
red, or  an  abuse  of  power,  or  a  spirit  of  mischief,  It 
*f  tirtsiarnt 

The  word  "  piratical "  in  the  act  Is  not  to  be  lim- 
its! in  its  construction  to  such  acts  as  by  the  laws 


of  nations  are  denominated  piracy,  but  Includes 
euob  as  pirates  are  In  the  habit  of  committing'. 

A  piratical  aggression,  search,  restraint,  or 
seizure  Is  as  much  within  the  act  as  a  piratical  dep- 
redation. 

The  innocence  or  Ignorance  on  the  part  of  the 
owner  of  these  prohibited  acts,  will  not  exempt  the 
vessel  from  condemnation. 

The  condemnation  of  the  cargo  Is  not  authorized 
by  the  Act  of  1819. 

Neither  does  the  law  of  nations  require  the  con- 
demnation of  the  cargo  for  petty  offenses,  unless 
the  owner  thereof  co-operates  In,  and  authorizes  the 
unlawful  act  An  exception  exists  in  the  enforce- 
ment of  belligerent  rights. 

Costs  in  the  admiralty  are  in  the  sound  discretion 
of  the  court ;  and  no  appellate  court  should  inter- 
fere with  that  discretion,  unless  under  peculiar  cir- 
cumstances. 

Although  not  per  se  the  proper  subject  of  an  ap- 
peal, yet  they  can  be  taken  notice  of  incidentally, 
as  connected  with  the  principal  decree. 

In  the  present  case,  as  the  Innocence  of  the  own- 
ers was  established,  it  was  proper  to  throw  the 
costs  upon  the  vessel,  which  was  condemned, 
to  the  exclusion  of  the  cargo,  which  was  liberated. 

THIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  the 
District  of  Maryland,  having  originated  in  the 
District  Court. 

On  or  about  the  80th  of  June.  1840,  the  brig 
Malek  Adhel  sailed  from  New  York  bound  to 
Guayamas,  in  California,  under  the  command 
of  Joseph  Nunez.  The  vessel  was  armed  with 
a  cannon  and  *some  ammunition,  and  [*21 1 
there  were  also  pistols  and  daggers  on  board. 
It  appeared  from  the  evidence,  which  is  herein- 
after particularly  set  forth,  that  she  stopped 
several  vessels  upon  the  high  seas,  and  at  length 
put  into  the  port  of  Payal,  where  she  remained 
for  some  days.  Departing  thence,  she  arrived 
at  Bahia,  in  Brazil,  about  the  twenty-first  of 
August,  1840,  where  she  was  seized  by  the  En- 
terprise, a  vessel  of  war  belonging  to  the  Unit- 
ed States,  and  sent  into  the  port  of  Baltimore 
for  adjudication.  A  libel  was  there  filed  against 
vessel  and  cargo  upon  five  counts,  all  founded 
upon  the  Act  of  Congress  to  protect  the  com- 
merce of  the  United  States,  and  to  punish  the 
crime  of  piracy,  passed  on  the  3d  of  March, 
1819  (ch.  76,  200.)  Two  other  counts  were 
afterwards  added  in  an  amended  information, 
charging  the  acts  complained  of  to  have  been 
done  in  violation  of  the  laws  of  nations. 

A  claim  was  filed  for  the  brig,  her  tackle, 
>  apparel,   furniture,   and  cargo,  on  behalf  of 


Nora.— As  to  pirate*  and  piracy,  definition  of,  and 
t*»  arc  tfctbte  /or.  see  note  to  United  States  v.  Pal- 
sar,  3  Wbent.,  610. 
Jtona.— Admiralty. 

Who  is  UaMe  for  necessaries  and  supplies  for,  and 
~iU>  a  ship,  and  for  the  conduct  and  acts  of  tht 
rand  mariners. 


There  Is  no  doubt  that  the  owner  Is  personally  ha- 
ste te  necessaries,  and  repairs  made  to  a  ship,  by 


r  of  the  master.  Webster  v.  8eekamp,  2 
*  AU^SSSj  Oracle  v.  Palmer,  8  Wheat.,  806;  The 
Hathssdel  Hooper.  3  Sumo,  576;  Hoole  v.  Grover- 
sksb.1  Crancb.  214;  Mclntyre  v.  Brown,  1  Johns., 
Ssl:  Kleine  v.  Catara,  2  Gab.,  61, 76. 

Ta*  owner  Is.  of  course,  liable  unless  the  credit 
■  siren  to  others.  So,  the  captain  is  liable  if  he 
man  the  repairs,  unless  the  credit  Is  given  to  the 
owner.  Basely  v.  Cobb,  5  Carr.  *  Payne,  358 ;  Cox 
T.ssaa,lld-,te. 

Par  necessary  supplies  to  a  vessel,  the  owner, 
was In  and  charterer  are  all  liable ;  and  the  remedy 
against  each  remains  good,  unless  credit  be  given 
ts>  one  exclusively.  Henahaw  v.  Rollins,  5  Miller, 
La- am. 

The  owner,  who  has  the  mere  legal  title,  but  not 
thsepntrol  and  management  of  the  vessel,  or  the 
rsjnt  to  receive  her  freight  and  earnings,  is  not  re- 
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sponsible  for  supplies  and  necessaries.  Duff  v. 
Bayard,  4  Watts.  •&  Serg.,240:  Vallego  v.  Wheeler. 
Cowp^,  148:  Hallett  v.  Columbian  Ins.  Co.,  8  Johns., 
209 ;  Cheriot  v.  Barker,  2  Johns.,  346 ;  Reynolds  v, 
Toppan,  15  Mass.,  870. 

who  is  to  be  regarded  as  contracting  party, 
and  owner,  pro  hoc  vice,  for  the  voyage.  Brlggs  v. 
Williamson,  7  Barn.  &  Cress.,  30:  Jennings  v.  Grif- 
fiths, Ryan  &  Moody,  43 ;  Reeve  v.  Davis,  1  Adolph. 

6  Ellis,  812;  Wendover  v.  Hogeboom,  7  Johns.,  808; 
Leonard  v.  Huntington,  15  Id.,  296 ;  Thorn  v.  Hicks, 

7  Cow.,  897 ;  H.  Black.,  114,  117  (n) ;  7  Term,  306 ; 
Dean  v.  M'Ghle,  4  Bing.,  45 ;  S.  C,  12  B.  Moore,  185 ; 
Ship  Blaireau,  2  Cranch,  240;  Mercadler  v.  Chesa- 
peake Ins.  Co.,  8  Cranch,  89:  Taggand  v.  Loring,  16 
Mass.,  838;  Oliver  v.  Green,  8  Mass.,  133;  Fletcher 
v.  Braddick.  5  Bos.  &  Pull.,  182. 

If  the  purchaser  of  a  vessel  has  a  right  to  control 
the  vessel  and  receive  her  earnings,  he  will  be  lia- 
ble for  supplies,  though  the  vendor  had  the  posses- 
sion, and  actually  receives  the  earnings.  Flanders 
v.Merritt,8Barb.,201. 

The  person  owning  the  beneficial  interest,  though 
not  the  legal  title,  will  be  liable.  Strader  v.  Lam- 
beth, 7  B.  Mon.,  589. 

The  weight  of  our  American  decisions  has 
been  in  favor  of  the  position,  that  a  mortgagee 
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Peter  Harmony,  Leonardo  Swarez,  and  Bernard 
Graham. 

The  evidence  produced  upon  the  trial  in  the 
District  Court  will  be  recapitulated  when  the 
proceedings  before  the  Circuit  Court  are  stated; 
under  which  evidence  the  case  wa9  argued,  to- 
gether with  the  following  admission  of  the 
proctors  for  the  United  States: 

United  States  ) 

v.  }  District  Court,  TJ.  8. 

The  Halek  Adhel  and  cargo. ) 

The  proctors  of  the  United  States  in  this  case 
admit,  for  the  purposes  of  this  case,  and  to 
have  the  same  effect  as  if  fully  proven,  that  the 
claimants  were,  when  the  Malek  Adhel  left 
New  York,  the  exclusive  owners  of  that  vessel, 
and  were  such  owners  during  the  period  the 
acts  stated  in  the  information  are  alleged  by  the 
United  States  to  have  been  done.  And  they 
also  admit  that  the  claimants  never  contem- 
plated or  authorized  said  acts.  They  further  ad- 
mit that  the  equipments  of  the  said  vessel  when 
she  left  New  York,  and  ever  afterwards,  were 
the  usual  equipments  of  a  vessel  of  her  class, 
on  an  innocent  commercial  voyage  from  that 
port  to  Guayamaa.  the  voyage  stated  in  the  ev- 
idence in  this  case.  Nath'l  Williams, 
and  Reverdt  Johnson, 
Proctors  for  the  United  States. 

Baltimore,  15  June,  1841. 

The  District  Court  condemned  the  vessel,  re- 
stored the  cargo  to  the  claimants,  apportioned 
a  part  of  the  costs  upon  the  claimants,  and 
directed  the  residue  to  be  deducted  from  the 
212*]  proceeds  of  the  property  *condemned. 
Both  parties  appealed  from  this  decree;  the 
claimants  from  the  condemnation  of  the  vessel, 
and  the  United  States  from  that  part  of  it  which 
restored  the  cargo. 

The  cause  came  before  the  Circuit  Court 
upon  the  evidence  which  had  been  given  be- 
fore the  District  Court  (reduced  to  writing  by 
consent),  and  upon  additional  evidence  which 
is  set  forth  in  the  following  deposition.  It  was 
corroborated  in  its  main  points  by  the  evidence 
of  two  other  persons. 

John  Myers,  a  witness,  produced  and  exam- 
ined on  the  part  of  the  United  States,  deposes  as 
follows: 

That  he  was  not  first  mate  when  he  joined 
the  Malek  Adhel;  Peterson  was  first  mate; 
witness  joined  her  23d  June,  1840.  On  Friday, 


afterwards,  Peterson  came  on  board,  hauled 
the  vessel  out  into  the  stream.    On  Sunday, 
Captain  Nunez  told  Peterson  to  go  on  shore  on 
account  of  a  quarrel;  Peterson  was  intoxicated: 
witness  was  then  made  first  mate;  witness  told 
the    captain    that  one    of  the  crew  (W.  R. 
Crocker)  was  competent  to  go  out  as  second 
mate,  and  he  was  then  promoted  to  that  office. 
On  Tuesday,  80th  June,  took  pilot,  got  under 
weigh  about  ten  or  eleven  o'clock  that  day,  and 
went  to  sea;  discharged  the  pilot  on  afternoon 
of  same  day ;  fourth  or  fifth  day  out,  captain 
said  the  chronometer  wouldn't  speak,  had  for- 
gotten to  wind  it  up;  on  the  sixth  of  July,  saw 
a  vessel  standing  to  the  northward,  and  we  to 
the  eastward,  five  or  six  miles  apart;  ran  down 
to  the  vessel  and  hove  maintopsail  back;  ran  id 
leeward  and  then  to  windward  of  her,  and  fired 
a  blank  cartridge;  hailed  the  vessel  and  asked 
"where  from?"    they    said  from   Savannah, 
bound  to  Liverpool ;  we  hailed  her  again,  and 
told  her  to  send  her  boat  alongside;  she  sent  htr 
boat  with  four  men  and  an  officer,  and  they 
came  alongside;  Captain  Nunez  asked  if  they 
had  a  chronometer;  officer  in  the  boat  said  be 
did  not  know  whether  they  had  or  not ;  would 
go  on  board  and  see;  went  on  board  and  re- 
turned in  about  half  an  hour  with  a  chronom- 
eter: brought  it  on  board,  and  while  we  were 
regulating  our  chronometer,  our  captain  and 
four  men  went  on  board  theother  vessel,  which 
was  the  Madras,  of  Hull;  captain  stayed  on 
board  a  shorttime  and  then  returned;  they  then 
took  their  chronometer  and  returned  to  their 
vessel,  the  Madras;  while  we  were  hoisting  our 
boat  up  and  securing  her,  the  Madras  made 
sail;  as  soon  as  the  boat  was  secured,  we  ran  to 
leeward  some  distance,  and  fired  another  blank 
cartridge,  but  not  in  the  direction  of  the  Mad- 
ras, and  then  proceeded  on  our  own  course. 
Next,  about  *»lh  or  10th  July,  a  vessel  [*2 1 3 
was  standing  to  the  westward,  we  to  the  east- 
ward; captain  said  he  would  run  after  the  ves- 
sel and  catch  her,  as  he  wanted  to  send  a  letter 
to  New  York;  made  sail  after  her,  and  finding 
we  did  not  come  up  very  fast,  we  fired  a  blank 
cartridge;  they  still  not  taking  any  notice,  our 
captain  told  the  men  to  load  a  gun  with  shot; 
loaded  the  gun  with  shot  and  fired,  when  the 
other  vessel  hove  her  maintopsail  back;  we 
were  about  half  a  mile  apart;  we  both  had  our 
American  flag  flying  at  first;  when  the  second 
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of  a  ship  out  of  possession  is  not  liable  for  re- 
pairs or  necessaries  procured  on  the  order  of  the 
master,  and  not  upon  the  particular  credit  of  the 
mortgagee,  who  was  not  In  the  receipt  of  the 
freight;  though  the  rule  is  otherwise  when  the 
mortgagee  Is  in  possession  and  the  vessel  is  em- 
-jloyedin  his  service.  M'Intyre  v.  Scott,  8  Johns., 
i58 ;  Champlin  v.  Butler,  18  Id.,  169 ;  Ring  v.  Frank- 
lin, 2  Hall,N.  Y.,  1;  Birbeck  v.  Tucker,  2  Hall, 
N.  Y.,  121 ;  Tucker  v.  Bufflngton,  15  Mass..  471 ; 
Colson  v.  Bonaey,  6  Greeuleaf,  474;  Winslow  v. 
Tarbox,  18  Me.,  132:  Cutler  v.  Thurlo,  20  Id.,  218; 
Lord  v.  FerguBon,  9  N.  H.,  380;  Miln  v.  8plnola,4 
Hill.  17";  8  Serg.  &  Hawle,  UK;  Oitler  v.  Thurlo, 
30  Me.,  213:  Brooks  v.  Bondsav,  17  Pick..  441: 
McCartee  v.  Huntington,  15  Johns,,  298;  Fisher 
v.  Willing,  8  Scrg.  &  K.,  118. 

A  mortgageor  in  possession  of  a  vessel  may  pledge 
the  freight.  Keith  v.  Murdoch,  Wheat.  Dig.,  586, 
pi.  11: 7  Cow.,  697;  King  v.  Franklin,  2  Hall,  1;  9  N. 
H.,  380;  Heaketh  v.  Stevens.  7  Barb.,  488;  Baker  v. 
Buckle,  7  J.  B.  Moore,  349;  Twentyinan  v.  Hart,  1 
Starkie,  336. 

A  vendee  of  a  ship,  whatever  equitable  tttje  might 
exist  in  him,  is  not  liable  for  supplies  furnished  be- 
fore the  legal  title  was  conveyed  to  him,  and  reg- 

840 


lstered  in  the  manner  prescribed  by  the  registry 
acts,  and  when  be  was  unknown  to  the  tradesman 
who  supplied  the  materials.  Harrington  v.  Fry,  i 
Bing,,  179 ;  Irving  v.  Kiohardson,  2  Barn.  *  Adolpb., 
198. 

The  charterer  Is  owner  pro  hae  vice,  for  the  voy- 
age, and  liable  for  supplies.  Cowp„  143 ;  1  Johns.. 
229;  8  Johns.,  272;  16  Mass., 336;  SBos.&  PulL,lS2: 
Str.,  1251:  Cutler  v.  WInsor.  6  Pick.,  335;  Thomp- 
son v.  Hamilton,  12  Pick.,  428 ;  Tucker  v.  BuBUtff- 
ton,  15  Mass.,  481 ;  3  Kent  (5th  Ed.),  136-13B ;  Thomp- 
son v.  Shaw,  4  Oreenl.,  264;  Hallet  v.  Col.  Ins.  Oi. 
8  Johns.,  272. 

But  the  owner  will  be  liable  if  he  receives  a. por- 
tion of  the  earnings.  Skolneld  v.  Potter,  Law  Hap* 

July  1849,  p.  lUfThe  Nathaniel  Hooper,  8  I 

575 ;  Arthur  v.  The  Casslus,  2  Story  C.  C.,  92- 

But  not  when  he  receives  a  proportion  of  tM 
profits  for  the  use  of  the  vessel,  or  a  detui  aaluaOe 
sum.  Cutler  v.  WInsor,  6  Pick.,  885 :  Thompson  r. 
Hamilton,  12  Pick.,  428;  Perry  v.  Osborne,  (nek-. 
422. 

The  hirer  of  a  vessel  on  shares,  and  not  I 

eral  owners,  will  be  liable  to  the  owner  oft, 
used  for  the  benefit  of  the  vessel,  if  he  haretitepea- 
sesslon  and  entire  control  and  direction  of  w«» 
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shot  wis  fired,  Captain  Nunez  ordered  the  Mex- 
ican or  Columbian  flag  to  be  hoisted;  we  then 
lufled;  the/  said  they  were  from  Liverpool, 
bound  to  Charleston;  her  name  was  the  brig 
fcltivan;  she  was  an  American  vessel;  had 
"Sullivan.  New  York,"  on  her  stern;  hailed 
btr.  and  told  her  to  send  a  boat  alongside; 
while  they  were  coming,  our  captain  told 
Martin  (called  Peter  Roberts  in  the  shipping 
articles)  to  tell  the  crew  not  to  speak  any  En- 
glish, while  the  boat  was  alongside;  this  order 
Ok  captain  first  told  him  in  Spanish,  then  in 
English;  when  the  boat  came  alongside,  they 
eked  where  we  were  from;  captain  told  Mar- 
tin in  Spanish,  to  say,  we  weje  from  Vera 
Craz,  bound  to  Barcelona,  and  out  forty-five 
isji;  Martin  did  so;  our  captain  then  told  him 
*e  wanted  some  lamp-oil;  the  officer  in  the 
other  boat  said  he  did  not  know  whether  they 
bad  any,  hot  he  would  go  on  board  and  see; 
when  they  reached  their  own  vessel,  they 
hoisted  their  boat,  and  proceeded  on  their 
worse;  we  had  lamp-oil  sufficient  to  last  us 
twelve  months;  after  they  proceeded  on  their 
coarse,  we  made  sail  likewise:  ran  to  leeward 
and  fired  a  shot  at  her;  this  fire  our  captain  or- 
dered Martin  to  make;  he  (Martin)  generally 
srted  as  gunner.  Martin  belonged  to  Malaga, 
ad  spoke  Spanish;  at  the  time  of  second  fire 
tfce  vessels  were  about  an  eighth  of  a  mile 

rrt,  hairing  distance;  we  then  kept  on,  and 
did  the  same;  the  gun  was  fired  at  her;  we 
wire  then  standing  to  eastward,  she  to  west- 
ward; did  not  see  where  the  ball  struck. 

The  next  vessel  we  saw  and  spoke  was  the 
Ten  Brothers;  this  was  two  or  three  days  after 
the  affair  with  the  8ullivan ;  passed  her  without 
doing  anything.  Next  vessel  we  met,  was  the 
"Vigilant,  of  Newcastle,  England;"  spoke  her; 
abe  •bowed  English  colors;  hailed  her,  and 
taid  her  to  send  her  boat  alongside;  she  did  so. 
Xaneji  asked  If  they  had  a  chronometer;  they 
arid  they  had  none;  they  were  out  of  water. 
and  wanted  bread;  we  "gave  them  two  small 
barrels  and  some  bread,  by  our  captain's  orders; 
wt  went  on  our  course.  The  next  vessel  we 
214*]  met  was  the  San  Domingo,  *two  days 
rftervards;  our  captain  was  acquainted  with 
tat  passengers  on  board :  he  asked  t  hem  to  dine 
with  him.  which  they  did;  after  They  left,  Cap- 
tain Nunez  told  witness  that  the  passenger  had 
bees  a  slaver,  and  was  just  returning  from  a 


prosperous' voyage;  the  vessel  belonged  to  Ter- 
ceira,  one  of  the  Western  Islands;  she  was  Por- 
tugese; we  laid  together  that  night,  and  the 
next  morning  the  Portugese  sent  on  board  of 
us  to  buy  provisions;  we  then  parted  company, 
and  two  or  three  days  after,  went  into  Fayal ; 
Nunez  said  his  intention  in  going  to  Fayal  was 
to  repair  the  vessel  and  get  his  chronometer 
rated;  remained  there  five  or  six  days;  had  one 
carpenter  employed  four  days,  who  did  some 
slight  work;  he  made  a  side  ladder  and  some 
awning  extensions,  and  put  her  to  her  head  to 
find  out  leak.  The  principal  leak  was  about 
eight  or  ten  inches  above  the  water  line; 
the  vessel  leaked  at  sea,  but  not  at  Fayal; 
leaked  as  bad  after  we  left  there  as  she  did 
before;  the  place  of  the  leak  discovered  at  Rio; 
there  never  having  been  oakum  at  all  in  that 
part  of  the  seam,  could  put  a  knife  in  the  seam; 
leak  came  into  cabin;  that  leak  was  not  stopped 
at  Fayal. 

We  took  in  at  Fayal  potatoes,  bread,  and 
beef,  for  the  use  of  the  crew;  we  also  took  in 
two  men  as  passengers,  and  a  cabin  boy;  one 
of  the  passengers  was  named  Silvie  and  the  other 
Curry;  the  boy  is  here;  the  last  I  saw  of  the 
passengers  was  at  Rio;  got  under  way  from 
Fayal  on  Tuesday ;  do  nol  know  whether  Nunez 
knew  the  two  passengers  before  he  saw  them 
at  Fayal;  came  to  anchor  and  waited  until 
Wednesday;  there  was  a  pleasure  party  to  come 
on  board  to  sail  about  the' harbor:  in  attempt- 
ing to  tack  she  missed  stays,  captain  at  the 
helm;  missed  stays  a  second  time;  we  were 
about  twenty  yards  from  the  rocks;  Nunez 
knew  nothing  of  the  usages  of  an  American 
vessel  before  we  left  New  York;  I  always 
worked  the  vessel  myself;  Nunez  might  have 
known,  but  he  did  not  speak  English  well 
enough  to  make  the  men  understand.  After 
the  sailing  match  about  the  harbor,  we  left 
Fayal  with  the  whaling  vessel  Minerva,  from 
New  Bedford ;  Nunez  went  on  board  of  her  and 
took  the  chronometer  to  have  it  rated:  had  had 
nothing  done  with  it  at  Fayal;  Nunez  knew 
nothing  about  managing  a  chronometer,  though 
it  is  a  captain's  duty.  Captain  Nunez  remained 
on  board  the  Minerva  five  or  six  hours:  he  went 
on  shore  at  Fayal  before  we  had  our  sails 
furled;  he  went  m  a  shore  boat.  After  Nunez 
came  from  the  Minerva  we  made  sail  and 
proceeded  on  our  course;  he  brought  chro- 


«L  Sprout  t.  Donnell,  28  Maine,  185;  Emery  v. 
Herae7,«Greenl.,40T. 

But  not  where  the  owner  retains  such  control, 
■**  Una  and  pays  the  master  and  crew.  1  Johns., 
»:  1  Sam-.,  551:  2  Sumo.,  589;  8  Wheat.,  882;  4 
Wash.  C.  a,  110 :  4  Cow.,  478 ;  13  Conn.,  289. 

When  the  freighter  hires  the  possession,  com- 
■tan  tad  navigation  of  the  ship,  for  the  voyage, 
•ebaemnea  the  owner,  and  la  responsible  for  the 
•aasaet  of  the  master  and  mariners ;  and  the  gen- 
oat  owner  la  not  liable  for  tbe  non-delivery  of 
tvotaahlpped.  or  for  goods  lost.  2  Brod.  &  Blng., 
«;  ICrancn,3B:  8  Wheat.,  806;  Pitkin  v.  Bralnerd. 
*Oo«l, 451  -  Latham  v.  Lawrence,  18  Conn.,  299; 
Qarkaon  v.  fcdea,  4  Co*.,  470 ;  Reynolds  v.  Toppan, 
a  Maav,  K0;  Emery  v.  Hersey,  4  Greenlear,  407 ; 
1—  fay.  dark,  1  Hall  (N.  T.l, 855;  Calvin  v.  New- 
J«r7,l  BHgtMN.  8.),  189;  Plckman  v.  Woods,  6 

ntauaa. 

telfaaanojlusetts,  tbe  charterer  or  a  vessel  is  de- 
oared  to  beThe  owner,  in  respect  to  I  he  rosponsl- 
■HjMDr  embezzlements  by  tbe  crew,  in  case  be 
Javfcatea  the  vessel  at  his  own  expense.  Revised 
■Hniah  a  of  MB.  py.  1,  c  32, 1 8. 
.  laoaaeof  abandonment  to  Indemnities,  the  latter 
°**aaa  by  relation  owners  from  tbe  time  of  the 
HowAKD  «.  TJ.  8.,  Book  11. 


loss,  on  account  of  which  the  abandonment  was 
made ;  and  they  are  consequently  liable  for  all  re- 
pairs and  neoessary  expenses  incurred  after  the 
loss.  United  Ins.  Co.  v.  Kobinson,  2  Cal.,  280;  Same 
v.  Scott,  1  Johns.,  108 ;  Reade  v.  Commercial  Ins.  Co., 
3  Johns.,  352;  2  Emerlg.  Assur.,  194,  196;  Hotbier 
Contract  d' Assurance,  N..  138 ;  Lee  v.  Boardman,  3 
Mass.,  417. 

Tbe  owners  of  a  ship,  as  well  as  the  master,  are 
responsible  for  the  goods,  wbich  they  have  under- 
taken to  carry,  if  stolen  or  embezzled  by  the  crew, 
or  by  any  other  person,  though  no  fault  or  negll- 
genoe  may  be  imputable  to  them.  Shieffelin  v. 
Harvey,  6  Johns.,  170;  Watklnson  v.  Laughton,  8 
Johns..  213. 

The  responsibility  of  the  owners  for  the  acts  of 
the  master  is  not,  however,  universal ;  but  is  con- 
fined to  cases  within  tbe  scope  of  the  authority 
confided  to  blm.  Reynolds  v.  Toppan.  15  Mass., 
370;  The  Rebecca,  Ware.  188;  Druid,  1  Rob.  Adm., 
301;  Tbe  Waldo,  4  Vol.  Law  Rep.,  382:  The  Brig 
Casco,  lb.,  471. 

They  are  not,  therefore,  liable  for  nets  of  piracy 
committed  by  bim.  Dloa  v.  The  Owners  of  the 
Revenge,  3  Wash.  C.  C,  282;  The  Dundee,  1  Hagg. 
Adm.,  109, 118, 120. 
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nometer  with  him ;  next  day  we  saw  a  vessel 
215*1  'standing  to  westward  with  all  sail  set, 
going  directly  before  the  wind  :we  were  standing 
to  southward:  Nunez  ordered  to  chase  her; 
finding  we  did  not  come  up  very  fast  we  fired, 
by  Nunez's  orders,  a  blank  cartridge  towards 
her :  she  still  went  on  her  course ;  Nunez  ordered 
one  of  the  guns  to  be  shotted  and  fired  at  her, 
which  was  done;  she  then  hove  her  maintop 
back;  we  were  then  about  a  mile  astern  of  her; 
we  rounded  to,  to  fire  at  her ;  we  came  up.hailed 
her;  she  said  she  was  from  Palermo,  bound  to 
Boston;  she  was  the  Emily  Wilder;  told  her  to 
send  her  boat  alongside  with  their  chronometer; 
they  came  alongside  with  the  chronometer,  we 
rated  ours  by  it;  I  rated  it  and  found  a  differ- 
ence of  time,  and  noted  it  in  the  log-book; after 
comparing  the  time  of  the  two,  they  then  took 
chronometer  and  went  on  board  again ;  I  made 
the  entry  in  the  log-book ;  we  each  made  sail  and 
stood  on  our  course ;  they  asked  us  no  questions, 
except  where  we  were  from;  Nunez  said,  from 
New  York,  bounded  around  Cape  Horn ;  we 
stood  to  southward  until  4th  of  August,  the 
day  before,  captain  said  he  was  going  to  Rio; 
I  told  him  it  was  a  bad  place  to  go.  because  it 
was  a  rendezvous  for  American  vessels  of  war; 
on  the  4th  of  August  Nunez  came  on  deck 
about  half  past  seven  in  the  evening,  and  found 
fault  with  some  orders  witness  had  been  giving, 
and  Nunez  told  me  he  did  not  want  me  to  do 
more  work  on  board  the  ship,  and  I  accord- 
ingly went  off  duly;  we  ran  on  our  course;  that 
night  Captain  Nunez  had  the  watch  from  eight 
to  twelve ;  1  heard  a  noise  on  board,  went  up  and 
saw  a  vessel  close  ahead  on  the  weather  bow; 
when  we  came  up  Nunez  hailed  her,  and  told 
them  to  heave  the  maintop  back ;  they  did  so.and 
we  did  the  same;  this  was  about  ten  o'cock  at 
night;  hailed  them  again,  and  told  them  to  send 
their  boat  aboard  of  us  with  the  captain  and  his 
papers;  this  they  said  they  could  not  do,  as 
their  boat  leaked  and  the  night  was  dark ;  Nunez 
then  got  angry  and  told  us  to  double  shot  the 
gun;  it  was  done,  and  fired  towards  the  strange 
vesstsel ;  Martin  directed  the  gun ;  we  were  within 
close  hailing  distance.  Curry,  the  foremen- 
Uoned  passenger,  then  hailed  in  English  and 
told  them  again  to  send  their  boat;  the  other 
captain  answered  in  Portugese  or  Spanish. 
Curry  told  witness  that  the  answer  was,  "  they 
might  sink  their  brig,  but  he  could  not  come  on 
board."  Nunez  then  told  us  to  lower  out  boat 
and  go  on  board  the  strange  brig;  Curry, 
Crocker,  the  second  mate,  Peter  Roberts  (Martin). 
John  Gray,  and  Dill  or  Smith,  then  went  on 
board  the  stranger;  Curry  and  Crocker  had 
each  a  pair  of  pistols,  they  were  buckled  in  a 
216*]  belt  "round  their  bodies;  our  boat  re- 
turned in  about  three  quarters  of  an  hour  with 
Curry  and  the  captain  of  the  strange  brig,  and 
three  of  her  men;  Curry  and  the  captain  came 
on  board  the  Malek  Adhel,  the  men  remained 
in  their  boat  alongside;  the  strange  captain 
gave  Nunez  a  tin  box  with  the  ship's  papers,  I 
believe;  ship's  papers  are  carried  in  such  boxes. 
Curry  and  Captain  Nunez  took  them  down 
below ;  strange  captain  remained  on  deck ;  I  saw 
them  down  the  companion-way,  examining  the 
papers  in  the  cabin;  they  had  them  about  a 
quarter  of  an  hour,  and  then  brought  them  up 
and  gave  them  to  the  Portuguese  captain ;  Nunez 
spoke  English  and  told  Curry  to  tell  strange 
242 


captain  he  must  pay  twenty  dollars  for  the  shot 
Nunez  had  fired  at  him,  and  ten  dollars  for 
a  keg  of  oil  which  had  been  knocked  over  by 
the  recoil  of  the  gun.  Nunez  also  told  Curry 
in  English  to  look  and  see  if  there  were  any 
guns  and  powder  on  board  the  other  vessel,  and 
if  there  were  any,  to  spike  the  guns  and  bring 
the  powder  on  board,  and  see  if  any  sweetmeats 
were  on  board,  and  bring  them  on  board  also; 
they  then  shoved  off ,  Curry  with  them,  and  went 
to  the  Portuguese  vessel ;  Nunez  told  me  that  the 
Portuguese  vessel  was  from  Rio  Grande,  bound 
to  Oporto,  with  a  cargo  of  hides  and  horns;  in 
half  an  hour  after  our  boat  returned  with  those 
who  originally  went  on  board  the  Portuguese 
vessel,  and  brought  a  jar  of  sweetmeats,  one 
dog,  and  twenty  dollars  for  the  shot;  after  the 
boat  was  secured  Captain  Nunez  put  me  on 
duty  again ;  this  was  two  o'clock  in  the  morn- 
ing; Curry  told  me  he  had  got  twenty  dollars 
for  the  shot,  but  was  ashamed  to  ask  for  the 
other  ten  for  the  oil;  I  saw  Curry-  give  the 
captain  the  money  in  Spanish  dollars;  Curry 
said  he  wouldn't  take  Brazilian  money,  which 
was  first  offered  him  by  thePortugueaeacaptain; 
after  that  we  left  the  vessel  and  proceeded  on 
our  course.  The  next  vessel  we  met  was  on 
the  10th  or  12th  of  August ;  they  were  standing 
to  northward,  we  to  southward,  when  she  came 
abeam  of  us,  she  tacked  ship  and  went  in  the 
same  direction  with  us;  in  about  two  hours 
after  we  hove  our  maintop  back  and  ran  foul 
of  each  other:  Captain  Nunez  got  enraged  and 
told  them  to  shot  the  gun  and  fire  at  the  stran- 
ger; it  was  done;  we  fired  a  second  shot;  Nunez 
ordered  the  second  shot. 

When  the  first  shot  was  fired,  we  were  within 
close  hailing  distance;  and  also  when  each  shot 
was  fired;  we  fired  five  times,  gun  shotted  each 
time.    After  the  fifth  fire  all  our  powder  was 
gone:  Nunez  then  told  Martin  something  wit- 
ness did  not  understand,  and  Martin  then  told 
the  crew  he. (Captain  Nunez)  said  he  would 
give  *$500  to  any  volunteers  of  his  [*217 
crew,   who  would  go  and  bring  the  captain 
aboard.    Nunez  asked  me  to  go.    I  told  him 
I  did  not  like  it.    He  told  me  not  to  be  afraid, 
and  gave  me  his  dirk;  I  threw  the  dirk  down 
on  the  deck,  and  said  to  Nunez,  I  was  afraid 
to  go  on  board  with  the  boat,  for  fear  they 
would  throw  something  in  the  long  boat  and  sink 
her  when  we  were  alongside.    Nunez  said  he 
]  wanted  to  bring  the  other  captain  on  board  the 
]  Malek,   and  give  him  twenty-five  lashes;  we 
;  were  then  some  distance  astern.  Nunez  told 
<  Martin  to  take  two  men,  Dell  and  Helm,  and 
go  on  board ;  they  did  so,  and  remained  half  an 
.hour;  they  returned  and  brought  back  with 
1  them  the  time.    I  saw  one  shot  go  through  the 
i  flying  jib;  it  was  the  second  shot.     When  Mar- 
tiJo  came  back,  he  told  Nunez  he  must  send  his 
I  chronometer  with  an  officer,  and  rate  it;  I  took 
I  the  chronometer,  went  on  board  the  other  ves- 
sel, and  rated  it.    Strange  captain  asked  me  why 
I  Nunez  had  fired  at  him;  I  said  I  did  not  know; 
.  the  captain  had  ordered  it.    He  asked  me  where 
i  we  were  bound.    1  said,  "God  only  knows." 
I  When  I  returned  to  the  Malek  Adhel,  I  told 
J  Nunez  what  had  happened,  and  he  laughed. 
!  The  strange  brig  was  the  Albert;  she  was  an 
English  brig  and  bound  to  Rio;  her  stem  sign 
'  was  disfigured ;  she  had  English  colors  flying. 
i  We  then  proceeded  on  our  course,  and  made 
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the  Baals  about  the  20th  or  21st  of  August; 
the  land  was  some  miles  north  of  Cape  Antonio. 
The  passengers  on  board  told  me  they  were  to 
p  to  Bahia.  We  got  to  Bahia  about  six  o'clock 
*  the  evening,  ana  Curry.  Silvie,  and  the  cap- 
'  went  ashore.  They  came  on  board  again 
nine  o'clock  next  morning,  and  Nunez 
me  to  make  ready  to  clear  the  cargo,  as  he 
'  r  to  repair  bis  vessel.  Nunez  stayed 
f  an  hour  on  board  and  went  ashore 
Next  morning  got  all  clear,  and  about 
past  eleven  Nunez  came  on  board ;  the  men 
me  they  would  do  no  more  work  until  they 
the  American  consul;  this  was  told  me 
Nunez  came  on  board;  when  he  came  I 
him:  he  n#rrl  me  if  I  wanted  to  see  the 
Ratal  too.  I  said  ♦'Yes."  He  then  said.  "Very 
MB,  I  will  go  ashore  and  see."  He  went  on 
aWe,»nd  the  next  morning  between  nine  and  ten 
Meet,  he  came  os  board  again.  He  told  me  to 
hfi  tH  the  crew,  who  wanted  to  see  the  consul, 
heme  aft,  and  go,  on  the  larboard  side:  the 
•Me  crew  went  on  the  larboard  side,  Martin 
■rag  them.  The  second  mate,  Mr.  Crocker, 
■4  four  or  five  men,  went  on  shore  that  day; 
•rj  stayed  on  shore  until  about  three  o'clock, 
■a  then  returned.  Captain  Nunez  came  on 
IIS*]  board  *the  next  morning,  and  told  me 
fee  consul  wanted  to  see  me.  and  that  1  must 
oo  shore  with  him.  We  went  to  the  consul's 
■Ve,  and  be  asked  me  about  these  charges.  I 
bd  kept  an  account  of  some  small  transactions 
■  apiece  of  paper; I  gave  it  to  the  consul. 
He  captain  said  I  could  be  discharged,  if  I 
d it;  but  the  consul  said,  "Not  until  the 
was  settled. "  By  small  transactions,  wit- 
teans  the  firing,  &c.  Captain  Nunez  ad- 
-  that  it  was  aU  right  as  I  had  put  it  down. 
Ifeld  the  American  consul  the  same  story  as  I 
w  telling.  When  we  were  going  ashore, 
t  said,  "  Suppose  I  sell  the  brig,  how 
she  worth?"  He  also  said  one  man  had 
i  to  rive  him  $22,000  for  her.  I  told  him 
IaU  tot  know  how  much  she  was  worth.  I 
si  on  shore  until  two  o'clock,  and  then 
t  oa board  again;  that  night,  about  one  or 
o'clock,  a  vessel  ran  foul  of  us,  and  tore 
f  our  jib  boom.  The  next  morning  while 
nre  repairing  it,  the  captain  came  on  board 
told  me  the  consul  wanted  to  see  me.  I 
,-A  returned  afterwards  on  board,  got  my 
(loan  tad  went  ashore,  where  I  remained  nine 
let  days;  went  on  board,  afterwards,  the 
ma  brig  Yankee,  and  remained  there 
the  Enterprize.  a  United  States  schooner, 
land  took  the  Malek  and  her  crew.  There 
■Hloor  men  shipped  by  the  captain  at  Bahia, 
*•» I  left  the  brig;  the^  were  one  Portuguese, 
■■Spaniard,  one  English,  and  one  American, 
nectnr  were  examined  in  succession  by  the 
We  left  Bahia  on  the  26th  Septem- 

er  the  charge  of  Lieut.  Drayton,  on 

■■Bilhebrig;  nine  men  and  two  officers  were 
■tea  hoard;  we  went  then  to  Rio;  four  of  our 
•■•were  from  the  schooner  Enterprize ;  we  left 
Mot  sad  the  cook  behind  at  Bahia.  The 
■glagtnrned  from  the  consul's  on  board  the 
Mhk,  Nunez  and  the  cook  had  a  quarrel,  and 
aback  the  cook;  cook  said,  "  When  I 
I  did  not  know  I  shipped  on  board  a 
..  I  taw  Captain  Nunez  at  Rio,  in  prison. 
'  J*****"!  at  Rio  from  the  2d  of  October  until 
*«  Jatef  March.  We  were  taken  before  the 
How****, 


authorities  at  Rio;  they  let  the  captain  out  of 
prison.  I  saw  him  afterwards  walking  about 
in  Rio.  I  left  Rio  in  the  Malek,  under  the 
command  of  Lieut.  Ogden,  and  with  the  crew 
who  are  now  in  prison,  where  we  have  been 
since  we  arrived.  Lieut.  Ogden  had  on  board, 
besides  ourselves,  four  men  and  one  midship- 
man. I  kept  the  log-book  of  the  Malek;  Cap- 
tain Nunez  got  it  from  me,  to  take  it  to  the 
consul  the  day  we  went  before  him.  It  was 
laid  before  the  consul,  and  I  never  saw  it  after- 
wards. The  log-book  contained  spme  of  the 
♦particulars  about  the  firing.  (Here  [*219 
a  book  is  shown  to  the  witness.)  This  book 
was  kept  by  the  captain.  Lieut.  Drayton  kept 
a  log-book  from  Bahia  to  Rio. 

Cross- Examination, 

Upon  cross-examination,  the  witness  further 
deposed :  ^Tiile  I  was  on  board  the  Yankee,  a 
midshipman  and  four  men  came  on  board  and 
ordered  me  on  board  the  shooner  Enterprize. 
I  was  not  imprisoned  at  Bahia.  Peter  Roberts 
(Martin)  was  among  the  men  who  went  on  the 
larboard  side.  I  do  not  know  whether  the  pis- 
tols Curry  carried  were  loaded  or  not;  one  pis- 
tol out  of  the  four  was  loaded,  I  know.  The 
men  who  accompanied  Curry  were  unarmed, 
to  the  best  of  my  knowledge.  The  Albert  an- 
swered the  hail  of  the  Malek  Adhel.  Our  brig 
had  her  name  on  the  stern.  1  saw  Curry  put 
the  money  down  on  the  cabin  table.  I  did  not 
tell  anyone  I  had  seen  the  money  counted  out. 
On  my  examinaton  at  Bahia,  I  stated  that 
Curry  had  told  me  that  he  had  received  the 
money.  I  do  not  recollect  whether  I  stated 
then  that  I  saw  it.  The  cook's  deposition  was 
not  taken,  that  I  know  of.  Silvie  and  the  boy 
were  in  the  cabin  with  Nunez  and  Curry.  I 
am  from  Philadelphia,  but  have  sailed  out  of 
New  York  for  the  last  five  years.  Have  sailed 
as  mate  twice  before.  Before  the  offer  of  $500, 
made  by  Nunez  to  his  crew  to  board  the  Albert, 
he  had  not  ordered  the  crew,  nor  had  they  re- 
fused to  go. 

Further  Cross- Examination  of  John  Myers. 

John  Myers,  upon  his  further  cross-examina- 
tion, deposed  as  follows : 

We  left  Captain  Nunez  at  Bahia.  When  we 
first  arrived  at  Rio,  I  did  no  see  him.  The 
second  time  I  went  ashore  I  saw  him  in  jail. 
I  do  not  know  how  long  he  remained  in  jail. 
We  remained  at  Rio  four  months.  I  never 
saw  Nunez  after  the  frigate  Potomac  arrived. 
The  Enterprize  and  the  Malek  Adhel  went  into 
Rio  together.  Nunez  was  at  liberty  on  shore 
after  the  Enterprize  arrived.  I  saw  Nunez 
three  or  four  days  before  we  sailed  from  Rio ; 
he  told  me  he  was  going  to  take  command  again 
of  the  Malek  Adhel.  Martin  went  with  the 
rest  of  the  crew  before  the  consul.  I  saw  him 
in  the  consul's  office.  I  never  saw  Martin  at 
Rio;  we  left  him  at  Bahia.  I  saw  both  Curry 
and  Silvie  at  Rio,  but  do  not  know  how  they 
got  there.  A  vessel  bound  direct  from  Bahia 
to  Ouayamas  would  not  stop  at  Rio.  I  did  not 
see  either  Curry  or  Silvie  after  the  Potomac 
'arrived.  I  should  think  the  Potomac  [*220 
was  at  Rio  twelve  or  fifteen  days  before  we 
sailed  for  home. 

At  November  Term,  1841,  the  Circuit  Court 
affirmed  the  decree  of  the  District  Court,  dis- 
missed the  appeals,  and  ordered  each  party  to 
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pay  their  respective  costs  In  that  court.    Both 
parties  appealed  to  the  Supreme  Court. 

Messrs.  Z.  Collins  Lee  and  S.  Johnson  for  the 
United  States. 

Messrs.  Meredith  and  Nelson,  Attorney-Gen- 
eral, for  the  claimants. 

Mr.  Lee  made  the  following  points  on  behalf 
of  the  United  States,  as  appellants: 

1st.  That  the  cargo  or  the  said  vessel  was 
subject  to  forfeiture,  and  ought  to  have  been 
condemned';  and  the  decree,  so  far  as  regards 
it,  ought  to.be  reversed. 

3d.  That  no  part  of  the  costs  and  expenses 
incurred  in  the  prosecution  should  be  paid  out 
of  the  proceeds  of  the  property  condemned; 
but  that  Peter  Harmony  &  Co.  should  be  de- 
creed to  pay  the  same. 

And  on  behalf  of  the  United  States,  as  ap- 
pellees, 

3d.  That  the  Malek  Adhel,  her  takle,  ap- 
parel, and  furniture,  were  properly  condemned ; 
and  that  the  decree,  so  tar  as  regards  them, 
ought  to  be  affirmed. 

Mr.  Lee  argued  that  the  brig  was  "an  armed 
vessel,  or  a  vessel  of  which  the  crew  were 
armed"  within  the  true  meaning  and  intent  of 
the  Act  of  Congress  of  the  3d  March,  1819  (3 
Story's  Laws,  p.  1738);  the  1,  2,  8,  and  4  sec. 
of  which  were  continued  by  the  Act  of  15th 
May,  1820  (8  Story,  1798),  and  afterwards  with- 
out limitation  by  the  Act  of  30th  January,  1828 
(3  Story,  1874).  And  in  the  second  place,  that 
from  the  evidence  exhibited  on  the  record,  the 
aggressions,  restraints,  and  depredations  proved 
were  "piratical"  and  such  as  the  act  of  Congress 
contemplated  and  intended  to  punish. 

And  lastly,  that,  assuming  the  said  brig  not 
to  be  "an  armed  vessel"  within  the  meaning  of 
the  act,  yet  the  aggressions  and  depredations 
perpetrated  on  the  Portuguese  vessel  were,  ac- 
cording to  the  law  of  nations,  piratical. 

To  sustain  the  above  propositions  he  referred 
to  the  following  authorities: 

Act  of  Congress  of  1790  (ch.  86, 1  Story,  82), 
defining  piracy. 

Act  of  1826  (ch.  276,  8  Story,  1999),  defining 
and  punishing  as  piratical  certain  offenses  there- 
in named. 
221*1    *Also,  the  following  cases: 

United  States  v.  Palmer  (8  Wheat,  610;  p. 
636),  as  to  the  construction  of  the  Act  of  1790; 
The  Marianna  Flora  (II  Wheat.,  87).  and  to 
show  that  a  single  piratical  act  is  sufficient,  re- 
ferred to  the  speech  of  Chief  Justice  Marshall 
in  the  case  of  Jonathan  Bobbins,  reported  in  the 
appendix  to  5  Wheat.,  p.  8,  12;  8  Wash.  C.  C. 
R  231, 214,  case  of  United  States  v.  John  Jones; 
5  Wheat.,  145,  149.  153,  and  notes;  5  Wheat.. 
412,  192;  2  Azuni,  351;  4  Bla.  Com..  72,  defin- 
ing sea-robbery;  2  East,  Pleas,  707;  Vattel,  ch. 
15,  sec.  226;  Grotius,  ch.  15,  sec.  85;  Molloy,57. 

Upon  the  question  of  the  forfeiture  of  the 
cargo: 

Jjodson  Adm.  Rep., 470;  case  of  The  Neptune, 
5  Robinson  and  Wheaton  on  Captures;  1  Hag- 
gard, 142,  case  of  The  HaUen;  8  Dallas,  183, 
case  of  The  Adams,  and  commented  on  the 
opinion  of  the  court  in  the  case  of  The  Mari- 
anna Flora  (11  Wheaton). 

Mr.  Meredith,  for  the  claimants: 

There  are  two  questions  in  the  case. 

1.  The  construction  of  the  act  of  Congress. 

2.  The  bearing  of  the  evidence. 
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The  innocence  of  the  owners  is  admitted  « 
the  record.  They  were  sole  owners  during  n 
the  voyage,  and  engaged  in  a  lawful  trad 
The  vessel  was  properly  equipped  for  such 
voyage,  and  the  owners  had  nothing  to  do  wii 
the  acts  complained  of.  These  admissions  we 
not  gratuitous,  but  proved,  and  placed  in  th 
form  for  convenience. 

Does  the  Act  of  1819  reach  such  a  case?  SI 
was  armod  only  as  the  voyage  required. 
the  captain  departed  from  the  orders  of 
owners.     It  is  an  important  question, 
if  decided  in  the  affirmative,  the  risks  of 
owners  will  be  increased,  and  in  violation 
the  natural  principles  of  justice. 

It  is  an  open  question.  Som^expressions 
opinion  by  the  court  in  the"  case  of  The  Mai 
anna  Flora  appear  to  incline  to  the  constructs 
of  the  other  side,  but  there  is  no  decision 
any  case.  The  only  question  there  was  one  ] 
damages;  the  claim  of  forfeiture  was  abal 
doned  by  the  captors  and  by  the  United  State 
There  was  nothing  to  call  for  an  opinion  as] 
the  construction  of  the  Act  of  1819.  The  pas 
age  quoted  by  the  opposite  counsel  was  in  ai 
swer  to  an  argument  used  at  bar  that  there  wl 
nothing  suspicious  in  the  case;  but  there  hi 
been  no  adjudication  upon  the  point. 

•If  the  Act  of  1819  includes  the  case  [*22 
of  an  innocent  owner,  it  must  be  because, 

1.  That  such  owner  was  liable  under  tl 
maritime  law,  or 

2.  That  Congress  intended  to  extend  th| 
law. 

1.  As  to  maritime  law. 

The  owner,  if  liable,  must  be  so  in  persona 
or  in  rem. 

His  liability  in  personam,  although  varyuj 
in  some  particulars,  is  mainly  the  same  win 
the  liability  of  an  employer  at  common  la^ 
The  master  is  his  agent.  In  civil  cases  t] 
captain  can  sometimes  bind  his  owner  to 
greater  degree  than  other  agents  can,  but  ni 
for  torts.  The  owner  is  always  responsible  t\ 
the  negligence  of  his  agent  in  acts  done  with 
the  scope  of  his  authority,  but  not  where  tl 
act  is  willful  and  beyond  the  Authority.  Ari 
this  is  equally  true  whether  the  agent  'was  < 
was  not  engaged  at  the  time  about  the  bu&ine 
of  his  principal. 

The  whole  law  is  collected  in  Story  <j 
Agency,  456.  (See,  also, Skinner's  Reports,  22 
1  East,  106;  4  Barnewall  &  Alderson,  692;  j 
Wendell,  848;  cases  collected;  1  Hill's  Report 
480.) 

These  cases  show  that  the  owner  is  respol 
sible  for  negligence  or  unskillf ulness,  but  m 
for  willful  torts. 

The  maritime  law  has  the  same  rule.  (8  1 
R.,  538;  Story  on  Agency.  827.  sec.  819:  Cu 
lis,  195,  note,  205,  note;  1  Taunton,  567:  Ing« 
soil's  Roccus,  23,  notes  11,  12,  13,  15;  Salkeli 
282;  19  Johnson,  235,  referred  to  in  Story 
Abbot,  19;  2  Brown's  Admiralty  Law,   14<] 

Is  the  owner  bound  in  rem  f 

It  would  be  contrary  to  reason  and  Justice  I 
bold  him  so.  If  he  is  not  bound  in  damage 
why  is  his  vessel  responsible?  There  is  t 
moral  delinquency  in  the  owner.  The  ship, 
is  true,  is  considered  sometimes  as  the  offendej 
but  only  when  something  is  done  for  whic 
the  owner  is  responsible,  either  for  his  own  ac 
or  those  of  his  agent  acting  within  the  scoi 
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«(  ha  authority.     (2  Brown's  Admiralty,  142, 

Ml) 

The  torts  of  the  master  cannot  hypothecate 
fee  ship;  she  is  seized  only  until  the  captain 
tires  huL  (Abbott,  99,  note  1 ;  same  principle, 
Pnpoocean's  Bynkershoek,  ch.  18,  p.  129,  150, 
W.  152. 154.) 

In  prize  cases  there  is  no  forfeiture  except  on 
fe  presumed  liability  of  the  owner.  -The  raod- 
m  doctrine  is  that  contraband  does  not  affect 
te  thip.  or  even  cargo,  if  it  is  put  on  board 
lilbout  the  knowledge  of  the  owner,  even  by 
fc  captain. 

tS3*J  *Bynkershoek  (ch.  12,  p.  98)  says, 
■tot  if  the  owner  knows  of  it,  or  the  captain  is 
■seating  the  orders  of  the  owner,  the  vessel  is 
fcrfeited — otherwise  not.  (See,  also,  1  Rob. 
AfeRep.,  87-70, 104. 130;  3  Rob.  Adm.  Rep., 
K  178.) 

Tie  owner  is  not  responsible  in  damages 
Mere  the  Teasel  becomes  a  pirate.  8  Wash.  C. 
C.R.,  262.  was  a  case  of  a  privateer,  where 
fbe  owner's  bond  was  liable  and  ship  too,  be- 
Mose  of  an  understood  contract  to  that  effect 
ittseen  the  government  and  all  privateers; 
|M  sot  so  as  to  other  vessels.  * 

A  piratical  capture  does  not  devest  the  owner 
If  k»  property.  (1  Molloy,  88,  sec.  31,  tftok 
tea.  4;  1  Robinson,  81,  229;  6  Robinson,  229; 
I  Beawes's  Lex  Mercatoria,  6th  ed.,  864;  1 
Befe'iRep.,285.) 

Did  Congress  intend  to  extend  the  provisions 
If  tie  maritime  law? 

Before  saying  so,  the  court  will  look  to  the 
ttfiatice  of  such  a  construction,  and  its  dan- 
consequences  to  ship-owners.    The  act 
act  intended  to  repair  private  losses,  but  to 
crimes;  and  such  a  construction  will 
one  man  for  offenses  committed  by  an- 

TV  state  of  the  country  when  the  act  was 
Based  was  referred  to  by  the  other  side,  to  il- 
hftate  its  meaning.    It  was  shortly  after  a 
peace,  except  as  to  South  America, 
were  discharged  from  navies;  privateers 

ted,  and  the  transition  was  easy  to  piracy. 

k  aQ  the  cases,  in  this  court  the  vessels  had 
ham  privateers.  The  act.  therefore,  did  not 
twsrmptate  merchant  vessels  armed  for  defense, 
fa*  skips  fitted  out  as  privateers.  The  vessel 
to  eanfiscated  by  the  act,  but  there  is  a  singu- 
far  ocoiaskra  as  to  the  cargo.  Why  not  include 
Ik  if  Merchant  vessels  were  embraced  by  the 
•8*  The  omission  was  intentional,  because 
*■  (be  same  day  an  act  was  passed  to  suppress 
•t  slave  trade,  in  which  the  cargo  is  forfeited 
■  wcD  as  the  ship.  In  5  Wheat,  888.  the 
were  prepared  to  construe  an  act  as  we 
for;  the  owners  there  were  said  to  be 
.  because  the  ship  was  in  the  pessession 
•f  Jtrstfcal  captors.  (5  Wheat.,  852.)  Tet 
•swards  of  that  act  were  as  peremptory  for 
*st  ease  as  the  Act  of  1819  is  for  ours.    In 

K8S7  the  court  say,  that  the  vessel  would 
^becn  restored  if  she  was  in  possession  of 
jHflral  captors,  because  the  owners  would 
•**•  been  innocent. 

fait  State  Trials  (Doteton't  case),  taking  the 
**st  bom  the  owners  was  itself  held  to  be  an 

*  What  ■  the  bearing  of  the  evidence? 

The  offenses  of  "aggression,  search,"  Ac, 
«HF]  most  be  "piratical,"  *that  is,  with  an 
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intention  to  commit  piracy;  not  piracy  under 
the  law  of  1790,  but  under  the  law  of  nations, 
because  it  punishes  the  vessels  of  other  nations 
as  well  as  our  own,  and  the  last  section  refers 
to  piracy  under  the  law  of  nations,  which  is 
sea-robbery,  forcible  depredation  at  sea,  animo 
furandi.  At  common  law  there  is  no  piracy. 
The  English  statute  did  not  change  the  nature 
of  the  offense,  but  only  the  mode  of  punishing 
it  Is  there  any  proof  of  an  intention  to  com- 
mit robbery?  If  not,  the  case  is  not  within  the 
act  of  Congress.  There  seems  to  have  been  a 
hallucination  in  the  captain's  mind,  bordering 
on  madness;  wanted  always  to  rate  his  chro- 
nometer. He  had  many  opportunities  to  plun- 
der, but  did  not;  some  vessels  passed  by.  others 
were  supplied  with  provisions.  He  did  not 
think  he  had  done  wrong,  because  he  permit- 
ted his  crew  to  go  freely  to  the  American  con- 
sul at  Bahia,  and  would  not  take  Brazilian  dol- 
lars for  the  powder  and  oil  which  he  had'  lost. 

But  the  cargo  is  sought  also  to  be  condemned, 
At  first  the  information  contained  only  counts 
depending  upon  the  act  of  Congress;  two  were 
afterwards  added  upon  the  law  of  nations,  with 
a  view  of  reaching  the  cargo.  The  capture  it- 
self was  a  harsh  measure;  the  papers  showed 
the  ship  to  have  been  American  property;  the 
crew  were  faithful  to  their  duty,  ana  it  would 
have  been  praiseworthy  to  have  despatched 
her  on  her  voyage,  in  charge  of  the  mate.  The 
protection  of  commerce  does  not  require  that 
the  cargo  in  this  case  should  be  aimed  at  as 
well  as  the  ship.  The  offense  charged  in  these 
two  counts  is  a  "  hostile  aggression  with  intent 
to  plunder."  If  this  is  piracy  under  the  law  of 
nations,  it  is  merged  in  the  Act  of  1819,  but  the 
offenses  charged  are  only  misdemeanors.  (3 
Brown's  Admiralty  Rep..  Appendix,  p.  519.) 

The  Constitution  gives  Congress  power  to  de- 
fine and  punish  piracies  and  offenses  against 
the  laws  of  nations.  If  Congress  has  not  done 
it,  this  court  cannot  punish  petty  offenses. 

Mr.  Nelson,  Attorney-General,  on  the  same 
side,  examined  the  facts  in  the  case  as  disclosed 
by  the  record,  and  then  commented  on  the 
Acts  of  1819, 1823, 1825,  1790.  to  show  the  his- 
tory of  the  legislation  upon  the  subject  of  pi- 
racy. The  "restraints,  aggressions." <&c.,  roust 
be  "piratical,"  as  that  term  is  understood  by 
the  laws  of  nations.  The  5th  section  of  the 
Act  of  1819  declares  that  persons  who  commit 
piracy,  as  understood  by  the  laws  of  nations, 
shall  suffer  death.  The  8th  section  of  the  Act 
of  1790  was  said  by  the  court  (5  Wheat., 
•184,  185.  202,  206),  not  to  be  repealed;  [*225 
this  decision  was  given  on  the  1st  of  March, 
1620,  and  an  act  of  Congress  passed  immedi- 
ately thereafter  (15th  May,  1820),  the  third  sec- 
tion of  which  declared  what  should  be  piracy 
(8  Story,  1798).  making  robbery  a  necessary  in- 
gredient. The  Act  of  1825,  by  implication,  re- 
peals the  8th  sec.  of  the  Act  of  1790,  by  declar- 
ing such  offenses  to  be  felony.  .  No  person 
could  be  indicted  under  the  acts  of  Congress  as 
a  pirate,  because  the  Act  of  1825  says  he  shall 
be  punished  with  death  as  a  felon.  The  con- 
sequence is,  that  there  is  no  piracy  recognized 
by  the  laws  of  the  United  States,  except  that 
known  to  the  law  of  nations,  and  the  Act  of 
1819  must  be  so  construed.  The  offenses 
charged  in  the  five  first  counts  under  that  act 
must,  therefore,  be  shown  to  be  piratical  under 
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the  law  of  nations:  that  is,  committed  for  the 
purposes  of  robbery.  Does  the  evidence  jus- 
tify this?  The  court,  acting  as  a  jury,  must 
acquit  unless  the  affirmative  be  made  out  clearly. 
The  acts  of  the  captain  are  like  those  of  an  in- 
sane man. 

[Mr.  Nelson  here  commented  on  these  acts,  in 
the  case  of  each  vessel  successively/) 

In  the  case  of  The  Palmyra  (12  Wheat.,  15), 
it  is  said  that  a  petty  aggression  is  not  a  cause 
of  condemnation,  unless  it  indicates  a  bad 
mind. 

Ought  the  vessel  to  be  condemned? 

There  is  no  other  law  to  condemn  it  except 
that  of  1819.  The  policy  of  that  law  was  to 
bear  upon  armed  vessels,  or  the  crews  of  which 
were  armed.  But  neither  branches  of  the  al- 
ternative includes  this  case.  The  crew  cannot 
be  said  to  have  been  armed,  within  the  mean- 
ing of  the  act,  because  the  agreement  says  that 
the  vessel  had  only  ordinary  equipments.  AU 
vessels  going  to  the  Pacific  carry  arms  for  de- 
fense. In  the  case  of  The  Palmyra,  the  court 
said,  a  vessel  might  be  armed  for  commercial 
purposes.  8o  here.  Why  did  not  the  Act  of 
1819  include  the  cargo?  because  it  struck  at 
privateers  who  have  no  cargo.  In  all  revenue 
laws,  the  cargo  is  condemned  as  well  as  the  ves- 
sel. 

If  the  acts  of  the  master  were  piratical,  that 
very  fact  protects  the  owners,  because  the  first 
offense  was  against  them  in  devesting  them  of 
their  property  and  converting  it  to  his  own 
purposes.  He  was  guilty  of  barratry,  at  least. 
Can  the  owners  lose  their  property  through  an 
act  of  piracy?  The  8th  sec.  of  the  Act  of  1790 
makes  it  piracy  to  run  away  with  a  vessel  or 
voluntarily  give  her  up  to  a  private.  If  this 
act  be  in  force,  the  captain  was  a  pirate. 
226*]  *AU  the  cases  say  that  piracy  does  not 
devest  ownership.  (5  Wheat.,  838.  357,  858.) 
There  need  not  be  personal  violence  in  running 
away  with  a  ship.  (1  Galiison,  247,  253,  256.) 
The  proof  here  shows  that  the  captain  bad 
been  negotiating  in  Fayal  for  a  sale  of  the  ves- 
sel. 

Ought  the  cargo  to  be  condemned? 

The  A«t  of  1819  clearly  does  not  embrace 
the  cargo,  and  there  must  be  something  more 
proved  than  an  "  aggression  "  or  "restraint." 
The  opposite  counsel  cannot  proceed  on  a 
statute  for  half  and  the  law  of  nations  for 
the  other  half,  because  Congress  has  exercised 
its  power  in  the  premises.  How  does  the  law 
of  nations  reach  the  cargo  of  an  unoffending 
owner?  If  the  vessel  be  construed  to  be  the  of- 
fender, the  cargo  is  not.  In  war,  the  cargo  is 
condemned,  but  then  different  rules  apply.  The 
vessel  must  be  taken  in  delicto. 

The  Marianna  Flora  (11  Wheat.,  40,  57),  in 
which  case  the  capturing  vessel  was  attacked. 
But,  here,  the  Enterprize  was  not. 

As  to  costs — they  are  within  the  discretion  of 
the  court.  (Dunlap's  Practice,  164;  2  Mason, 
58:  4  Galiison,  414.) 

Costs  cannot  be  appealed  from.  (3  Peters, 
807,  819.) 

'  Mr.  R.  Johnson,  for  the  United  States,  in  re- 
ply: 

There  are  three  questions: 

1.  What  is  the  true  construction  of  the  Act  of 
18(9,  as  to  the  vessel? 

2.  What  is  the  law  of  nations  as  to  the  cargo? 
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3.  Does  the  evidence  show  the  ship  to 
within  the  act  of  Congress,  and  the  cargo  to 
within  the  law  of  nations? 

1.  The  act  of  Congress  had  two  objects 
view,  first,  to  protect  commerces  and  eecoi 
to  punish  piracy  personally.  Piracy  had  t> 
in  part  defined  and  punished  by  the  Act! 
1790.  That  of  1819  was  passed  when  comma 
was  suffering,  and  its  object  was  to  punish 
racy  up  to  the  full  extent  of  the  law  of  natioj 
it  is  punished  with  death. 

There  are  three  objections  made  by  the  oti 
side: 

1.  That  the  act  does  not  cover  the  case  of 
innocent  owner,  but  that  the  United  Sts| 
must  always  show  that  the  owner  was  eilh« 
pirate  himself  or  knowingly  fitted  out  his  « 
sel  for  such  purposes. 

2.  That  the.  vessel  must  be  armed  for  " 
fensive  purposes,"  and  that  the  mere  fact 
being  armed  is  not  enough. 

8.  That  the  acts  are  not  piratical,  becaiw 
is  not  shown  that  they  were  done  for  the  p 
poses  of  plunder. 

*1.  As  to  the  innocence  of  theowner.  [*2J 
M\ist  his  guilt  be  established?  The  langiu 
of  the  act  is  "  to  protect  merchant  vessels  fr 
piptical  agressions  and  depredations,"  and  i 
President  U  authorized  to  instruct  officers 
send  in  any  armed  vessel  or  crew  which  si 
have  attempted  any  piratical  agression  upon 
American  vessel  or  any  other.  It  la  not  Ui 
business  to  ask  who  is  the  owner;  the  fad 
enough.  It  is  said  that  the  vessels  must 
fitted  out  for  the  purpose  of  depredating:  1 
the  history  of  the  matter  is,  that  the  vessel* 
tended  to  be  reached  were  not  so  fitted  o 
but  seized  upon  by  the  crews  for  piracy.  1 
construction  of  the  other  side  entirely  def« 
the  object  of  protecting  commerce.  There 
no  words  in  the  law  relating  to  theownc 
the  vessel  is  declared  to  be  the  guilty  thil 
The  only  facts  necessary  to  be  proved  are  t 
the  vessel  was  armed,  and  that  a  pirati 
agression  was  committed.  Merchant  vest 
can  aid  in  these  captures.  If  Congress  had 
tended  to  exempt  the  property  of  innoc 
owners,  they  would  have  left  some  discretl 
in  the  court;  but  the  language  is,  the  ve 
shall  be  condemned.  It  is  said  to  be  unj 
to  punish  the  innocent  for  the  guilty ;  but 
object  of  Congress  was  to  stop  the  crime 
breaking  up  the  means  of  committing  it. 

In  the  case  of  The  Marianna  Flora.  ( 
court  said  that  innocence  of  owners  was  no 
cuse.    This  was  not  a  mere  dictum,  as 
opposite  counsel  have  said,  but  a  point  in 
case. 

2d  objection.  That  this  vessel  was  not  arn 
within  the  meaning  of  the  act.  The  only  f 
which  the  law  looks  to.  is.  whether  the  v« 
was  armed  at  the  time  of  committing  the 
gression.  Here,  both  vessel  and  crew  w 
armed.  But  it  is  said  that  the  arms  were  j 
on  board  for  an  innocent  voyage.  True.  1 
so  it  was  in  the  case  of  The  Marianna  FUi, 
and  the  court  said  she  might  have  commit 
an  aggression  within  the  meaning  of  the  4 
What  difference  does  it  make,  when  the  obj 
of  the  law  is  to  protect  commerce?  It  is  i 
said  what  number  of  guns  must  be  on  boaj 
or  to  what  extent  the  crew  must  be  arm, 
What  the   law   regarded    was,    that   neit] 
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thould  be  so  far  armed  as  to  be  capable  of  in- 
juring commerce.  It  is  said  that  the  agression 
mast  tie  piracy  as  described  in  the  5th  section; 
that  it  must  amount  to  sea-robbery.  But  it  is 
perfectly  clear  Congress  did  not  intend  this; 
they  knew  what  piracy  was  by  the  law  of  na- 
uYuis.  and  have  declared  that  an  "  attempt"  to 
commit  m  depredation  shall  be  punished.  A 
"search."  " aggression"  or  "restraint"  are  all 
punishable:  ana  these  are  all  beyond  the  limits 
228*]  of  'national  law.  These  offenses  are 
not  punished  personally,  but  in  the  5th  section 
piracy  is  punished  with  death.  The  offenses, 
therefore,  are  not  the  same.  In  the  case  of 
Tkt  Palmyra  (12  Wheat..  14, 15),  it  was  argued 
that  the  vessel  could  not  be  condemned  until 
the  person  was  convicted ;  but  the  court  said  it 
tu  not  necessary,  because  there  was  no  per- 
sonal punishment  provided  in  the  sections 
■gainst  restraint,  Ac.  There  is  something 
more  meant,  therefore,  than  piracy  at  common 
law.  There  need  not  be  robbery;  a  "restraint" 
is  enough.  In  the  8d  section,  where  merchant 
vessels  are  authorized  to  capture,  the  word 
'•  piratical"  is  dropped;  the  act  meant  to  pro- 
tect against  all  aggressions,  and  considered 
them  all  as  piratical. 

[Mr.  Johnton  here  examined  the  cases  of  ag- 
gression teriatim^] 

3d  objection.  That  the  acts  were  not  pirat- 
ical, because  it  is  not  shown  that  they  were 
committed  for  the  sake  of  plunder.  But  the 
amount  is  not  material  in  a  question  of  rob- 
bery, and  violence  threatened  is  as  criminal  as 
if  wed;  and  it  was  argued  on  the  other  side, 
that  there  was  sufficient  evidence  to  show  that 
the  captain  had  run  away  with  the  ship,  which 
was  piracy.  The  money  was  paid  by  the  Port- 
uiraeae  vessel  under  fear.  The  boarding  party 
was  armed  with  pistols  and  a  dirk.  Fear  was 
purposely  instilled,  or  why  did  the  captain 
•rod  his  men  armed.  The  firing  into  the  other 
vessels  was  willful  and  malicious.  In  The 
Mmrianna  Flora,  the  court  said,  if  death  had 
sawed  from  firing,  it  would  have  been  a  grave 
taqairy  whether  some  greater  punishment 
saooJd  not  be  inflicted,  although  it  was  under 
aateake. 

Sd  point.  What  is  the  law  of  nations  as  to 
the  cargo?  Did  it  originally  cover  the  case; 
sad  if  so,  has  it  been  abrogated  by  Congress? 
Where  a  party  roves  the  sea  to  commit  mur- 
der and  get  gain  by  violence,  is  at  war  with 
the  whole  world;  and  when  his  property  is 
seoed,  a  right  of  condemnation  ensues  as  in 
the  case  of  other  enemies'  property.  But  it  is 
objected  that  this  cargo  is  the  property  of  in- 
nocent permits.  The  answer  is,  that  the  same 
■olives  which  induced  the  Act  of  1819  to  give 
the  vessel  to  the  captors,  induces  the  law  of 
actions  to  give  them  the  cargo  also.  Nor  has 
this  role  been  changed  by  legislation.  In  the 
ease  of  United  State*  v.  Smith  (5  Wheaton), 
the  court  say  that  the  8th  section  of  the  1st 
article  of  the  Constitution,  giving  power  to 
Cnogress  to  define  and  punish  piracies  and 
ofcsses  against  the  law  of  nations,  includes 
the  power  of  punishing  lesser  offenses  than 
5*2*7-  Congress  did  not  intend,  by  the  Act 
*2w*1  *of  1819,  to  take  away  any  of  the  ad- 
■awlty  jurisdiction  which  haa  previously  been 
»*«ed  in  the  judiciary.  We  must  resort  to 
the  law  of  nations.  The  power  to  "define  and 
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punish"  means  to  inflict  personal  punishment, 
and  the  jurisdiction  of  admiralty  Is  always  in 
rem.  It  is  untouched  by  the  law.  If  a  pirate 
were  to  claim  a  cargo,  would  a  court  give  it  to 
him?  and  yet  the  court  can  only  condemn  or 
restore.  Admiralty  law  gives  to  the  captors 
the  property  in  the  thing  captured;  and  if  the 
vessel  be  condemned,  what  can  save  the  cargo? 
the  same  reason  applies  to  both,  which  is,  hold- 
ing out  an  inducement  to  captors  to  be  vigi- 
lant. If  the  captain  were  the  owner  of  both 
ship  and  cargo,  would  the  court  condemn  his 
vessel  and  restore  his  cargo?  In  11  Wheaton, 
before  cited,  the  owner  of  the  ship  is  held  re- 
sponsible for  the  acts  of  the  agent,  and  what 
good  reason  can  be  given  why  the  owner  of 
the  cargo  should  not  also  be  so,  especially 
when  he  is  the  same  person  who  owns  the 
ship, 

Mr.  Justice  Stobt  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maryland,  sitting  in  admiralty,  and  affirm- 
ing a  decree  of  the  District  Court  rendered 
upon  an  information  in  rem,  upon  a  seizure 
brought  for  a  supposed  violation  of  the  Act  of 
the  8d  of  March,  1819  (ch.  76,  ch.  200),  to  pro- 
tect the  commerce  of  the  United  States,  and  to 
punish  the  crime  of  piracy.  The  information 
originally  contained  five  counts,  each  asserting 
a  piratical  aggression  and  restraint  on  the  high 
seas  upon  a  different  vessel:  one,  the  Madras, 
belonging  to  British  subjects;  another,  the  Sul- 
livan, belonging  to  American  citizens;  another, 
the  Emily  Wilder,  belonging  to  American  citi- 
zens; another,  the  Albert,  belonging  to  British 
subjects;  and  another  upon  a  vessel  whose 
name  was  unknown,  belonging  to  Portuguese 
subjects;  and  this  last  count  contained  also  an 
allegation  of  a  piratical  depredation.  The 
Malek  Adhel  and  cargo  were  claimed  by  the 
firm  of  Peter  Harmony  &  Co.,  of  New  York, 
as  their  property,  and  the  answer  denied  the 
whole  gravamen  of  the  information.  At  the 
hearing  in  the  District  Court,  the  vessel  was 
condemned  and  the  cargo  acquitted,  and  the 
costs  were  directed  to  be  a  charge  upon  the 
property  condemned.  An  appeal  was  taken 
by  both  parties  to  the  Circuit  Court ;  and  upon 
leave  obtained,  two  additional  counts  were 
there  filed,  one  alleging  a  piratical  aggression, 
restraint,  and  depredation  upon  a  vessel  be- 
longing to  Portuguese  subjects,  whose  name 
was  unknown,  in  a  hostile  manner  and  with 
intent  to  destroy  *and  plunder  the  ves-  [*230 
sel,  in  violation  of  the  law  of  nations;  and  an- 
other alleging  an  aggression  by  discharge  of 
cannon  and  restraint  upon  a  British  vessel 
called  the  Alert,  or  the  Albert,  in  a  hostile 
manner,  and  with  intent  to  sink  and  destroy 
the  same  vessel,  in  violation  of  the  law  of  na- 
tions. Upon  the  hearing  of  the  cause  in  the 
Circuit  Court,  the  decree  of  the  District  Court 
was  affirmed ;  and  from  that  decree  an  appeal 
has  been  taken  by  both  parties  to  this  court. 

It  was  fully  admitted  in  the  court  below 
that  the  owners  of  the  brig  and  cargo  never 
contemplated  or  authorized  the  acts  com- 
plained of;  that  the  brig  was  bound  on  an  in- 
nocent commercial  voyage  from  New  York  to 
Ouayamas,  in  California;  and  that  the  equip- 
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ments  on  board  were  the  usual  equipments  for 
such  a  voyage.  It  appears  from  the  evidence 
that  the  brig  sailed  from  the  port  of  New  York 
an  the  80th  of  June,  1840,  under  the  command 
of  one  Joseph  Nunez,  armed  with  a  cannon 
and  ammunition,  and  with  pistols  and  daggers 
on  board.  The  acts  of  aggression  complained 
of  were  committed  at  different  times  under 
false  pretenses,  and  wantonly  and  willfully 
without  provocation  or  justification,  between 
the  6th  of  July,  1840,  and  the  20th  of  August, 
1840,  when  the  brig  arrived  at  Bahia;  where, 
in  consequence  of  the  information  given  to  the 
American  consul  by  the  crew,  the  brig  was 
seized  by  the  United  States  ship  Enterprize, 
then  at  that  port,  and  carried  to  Rio  Janerio, 
and  from  thence  brought  to  the  United  States. 

The  generaffacts  are  fully  stated  in  a  depo- 
sition of  one  John  Myers,  the  first  mate  of  the 
Malek  Adhel ;  and  his  testimony  is  corroborated 
by  the  other  evidence  in  the  cause,  in  its  main 
outlines  and  details.  The  narrative,  although 
long,  cannot  be  better  given  than  in  his  own 
words.  He  says,  among  other  things.  "On 
Tuesday,  the  80th  of  June."  (Here  the  judge 
read  a  part  of  the  evidence  of  Myers,  which  is 
set  forth  in  the  statement  of  the  case  by  the 
reporter.) 

Mow,  upon  (his  posture  of  the  case,  it  has 
been  contended.  1st.  That  the  brig  was  not  an 
armed  vessel  in  the  sense  of  the  Act  of  Con- 
gress of  1819  (ch.  75,  ch.  200).  2.  That  the 
aggressions,  restraints,  and  depredations  dis- 
closed in  the  evidence  were  not  piratical  within 
the  sense  of  the  act.  8.  That  if  the  case  in 
both  respects  is  brought  within  the  scope  of 
the  act,  still  neither  the  brig  nor  the  cargo  are 
liable  to  condemnation,  because  the  owners 
neither  participated  in  nor  authorized  the  pi- 
ratical acts,  but  are  entirely  innocent  thereof. 
4.  That  if  the  brig  is  so  liable  to  condemna- 
tion, the  cargo  is  not,  either  under  the  act  of 
Congress  or  by  the  law  of  nations. 
231*]  *We  shall  address  ourselves  accord- 
ingly to  the  consideration  of  each  of  these 
grounds  of  defense.  The  Act  of  1810  (ch.  75, 
ch.  200)  provides,  in  the  first  section,  that  the 
President  is  authorized  and  requested  to  em- 
ploy the  public  armed  ships  of  the  United 
States  with  suitable  instructions  "  in  protect- 
ing the  merchant  ships  of  the  United  States 
and  their  crews  from  piratical  aggressions  and 
depredations. "  By  the  second  section  the  com- 
manders of  such  armed  vessels  are  authorized 
"  to  subdue,  seize,  take,  and  send  into  any 
port  of  the  United  States  any  armed  vessel  or 
boat,  or  any  vessel  or  boat  the  crew  whereof 
shall  be  armed,  and  which  shall  have  attempted 
or  committed  any  piratical  aggression,  search, 
restraint,  depredation,  or  seizure  upon  any 
vessel  of  the  United  States,  or  of  the  citizens 
of  the  United  States, or  upon  any  other  vessel," 
&c.  By  the  third  section  it  is  provided  "that 
the  commander  and  crew  of  any  merchant 
vessel  owned  wholly  or  in  part  by  a  citizen 
thereof,  may  oppose  and  defend  against  any 
aggression,  search,  restraint,  depredation,  or 
seizure,  which  shall  be  attempted  upon  such 
vessel,  or  upon  any  other  vessel  owned  as 
aforesaid  by  the  commander  or  crew  of  any 
other  armed  vessel  whatsoever,  not  being  a 
public  armed  vessel  of  some  nation  in  amity 
with  the  United  States,  and  may  subdue  anil 
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capture  the  same,"  &c.  Then  comes  the  fourth 

section  (upon  which  the  five  counts  of  the  orig- 
inal information  are  founded),  which  is  as  fol- 
lows: "That  whenever  any  vessel  or  boat 
from  which  any  piratical  aggression,  search, 
restraint,  depredation,  or  seizure  shall  have 
been  first  attempted  or  made,  shall  be  capt- 
ured and  brought  into  any  port  of  the  United 
States,  the  same  shall  and  may  be  adjudged 
and  condemned  to  their  use  and  that  of  the 
captors,  after  due  process  and  trial  in  any 
court  having  admiralty  jurisdiction,  and  which 
shall  be  holden  for  the  district  into  which  such 
captured  vessel  shall  be  brought;  and  the  same 
court  shall  thereupon  order  a  sale  and  distri- 
bution thereof  accordingly,  and  at  their  dis- 
cretion." The  fifth  section  declares  that  any 
person  who  shall  on  the  high  seas  commit  the 
crime  of  piracy  as  defined  by  the  law  of  na- 
tions, shall,  upon  conviction  thereof,  he  pun 
ished  with  death. 

Such  are  the  provisions  of  the  Act  of  181» 
(ch.  75,  ch.  200).  And  it  appears  to  us  ex- 
ceedingly clear,  that  the  Malek  Adhel  is  an 
"armed  vessel"  within  the  true  intent  and 
meaning  of  the  act.'  No  distinction  is  taken, 
or  even  suggested  iu  the  act,  as  to  the  objects, 
or  purposes,  or  character  of  the  armament, 
whether  it  be  for  offense  or  defense,  legitimate 
or  illegitimate.  The  policy  as  well  as  the 
words  *of  the  act  equally  extend  to  all  [*232 
armed  vessels  which  commit  the  unlawful  act* 
specified  therein.  And  there  is  no  ground, 
either  of  principle  or  authority,  upon  which 
we  are  at  liberty  to  extract  the  present  case 
from  the  operation  of  the  act. 

The  next  question  is  whether  the  acts  com- 
plained of  are  piratical  within  the  sense  and 
purview  of  the  act.  The  argument  for  the 
claimants  seems  to  suppose  that  the  act  does 
not  intend  to  punish  any  aggression,  which,  if 
carried  into  complete  execution,  would  not 
amount  to  positive  piracy  in  contemplation  of 
law.  That  it  must  be  mainly,  if  not  exclu- 
sively, done  animo  furandi,  or  Uteri  eauta; 
and  that  it  must  unequivocally  demonstrate 
that  the  aggression  is  with  a  view  to  plunder, 
and  not  for  any  other  purpose,  however  hostile 
or  atrocious  or  indispensable  such  purpose  may 
be.  We  cannot  adopt  any  such  narrow  and 
limited  interptetation  of  the  words  of  the  act; 
and  in  our  judgment  it  would  manifestly  de- 
feat the  objects  and  policy  of  the  act,  which 
seems  designed  to  carry  into  effect  the  general 
law  of  nations  on  the  same  subject  in  a  just 
and  appropriate  manner.  Where  the  act  uses 
the  word  "  piratical,"  it  does  so  in  a  general 
sense;  importing  that  the  aggression  is  unau- 
thorized by  the  law  of  nations,  hostile  in  its 
character,  wanton  and  criminal  in  its  commis- 
sion, and  utterly  without  any  sanction  from, 
any  public  authority  or  sovereign  power.  In 
short,  it  means  that  the  act  belongs  to  the 
class  of  offenses  which  pirates  are  in  the  habit 
of  perpetrating,  whether  they  do  it  for  pur- 
poses of  plunder,  or  for  purposes  of  hatred, 
revenge,  or  wanton  abuse  of  power.  A  pirate 
is  deemed,  and  properly  deemed,  liottit  humani 
generit.  But  why  is  he  so  deemed?  Because 
he  commits  hostilities  upon  the  subjects  and 
property  of  any  or  all  nations,  without  any  re- 
gard to  right  or  duty,  or  any  pretense  of  pub- 
lic authority.    If  he  willfully  sinks  or  destroys. 

How  AM)  2. 


Digitized  by 


Google 


18*4 


Thb  Uhitbd  States  t.  The  Brig  Malkx  Adhkl,  ktc. 


to  innocent  merchant  ship,  without  any  other 
object  than  to  gratify  his  lawless  appetite  for 
mischief,  it  is  just  as  much  a  piratical  aggres- 
sion, in  the  sense  of  the  law  of  nations,  and  of 
lie  act  of  Congress,  as  if  he  did  it  solely  and 
exclusively  for  the  sake  of  plunder,  lucri  causa. 
The  law  looks  to  it  as  an  act  of  hostility,  and 
bang  committed  by  a  vessel  not  commissioned 
tod  engaged  in  lawful  warfare,  it  treats  it  as 
toe  act  of  a  pirate,  and  of  one  who  is  emphat- 
ically  kotUt  kumani  generis.  We  think  that 
the  aggressions  established  by  the  evidence 
bring  the  case  completely  within  the  prohibi- 
tion* of  the  act;  and  if  an  intent  to  plunder 
were  necessary  to  be  established  (as  we  think  it 
a  not),  the  acta  of  aggression  and  hostility  and 
883*]  plunder  committed  on  the  'Portuguese 
ressd  are  sufficient  to  establish  the  fact  of  an 
open  although  petty  plunderage. 

Besides,  the  argument  interprets  the  act  of 
Congress  as  though  it  contained  only  the  word 
"depredation,"  or  at  least  coupled  aggression 
and  depredation  as  concurrent  and  essential 
circumstances  to  bring  the  case  within  the 
penal  enactment  of  the  law.  But  the  act  has 
no  such  limitations  or  qualifications.  It  pun- 
ishes any  piratical  aggression  or  piratical 
■arch,  or  piratical  restraint,  or  piratical  seiz- 
ure, ss  well  as  a  piratical  depredation.  Either 
■  sufficient.  The  search  or  restraint  may  be 
piratical  although  no  plunder  follows,  or  is 
found  worth  carrying  away.  What  Captain 
Kanex  designed  under  his  false  and  hollow 
pretenses  and  excuses  it  may  not  be  easy  to 
aw,  with  exact  confidence  or  certainty.  It 
may  have  been  to  train  his  crew  to  acts  of 
wanton  and  piratical  mischief,  or  to  seduce 
tarn  into  piratical  enterprises.  It  may  have 
been  from  a  reckless  and  wanton  abuse  of 
Power,  to  gratify  his  own  lawless  passions. 
It  could  scarcely  have  been  from  mental  hallu-' 
ciaatk>D*;  for  there  was  too  much  method  in 
his  and  projects  to  leave  any  doubt  that  there 
was  cunning  and  craft  and  worldly  wisdom  in 
Us  course,  and  that  he  meditated  more  than  he 
chose  to  explain  to  his  crew.  They  never 
inspected  or  accused  him  of  insanity,  although 
they  did  of  purposes  of  fraud. 

The  next  question  is,  whether  the  innocence 
of  the  owners  can  withdraw  the  ship  from  the 
penalty  of  confiscation  under  the  act  of  Con- 
gress. Here,  again,  it  may  be  remarked  that 
the  act  nukes  no  exception  whatsoever,  wheth- 
er the  aggression  be  with  or  without  the  co- 
operation of  the  owners.  The  vessel  which 
commit*  the  aggression  is  treated  as  the  offend- 
er, as  the  guilty  instrument  or  thing  to  which 
*»  forfeiture  attaches,  without  any  reference 
whatsoever  to  the  character  or  conduct  ot  the 
owner.  The  vessel  or  boat  (says  the  act  of 
Congress)  from  which  such  piratical  aggres- 
wo,  4c.  shall  have  been  first  attempted  or 
Bade  ahall  be  condemned.  Nor  is  there  any- 
thing new  in  a  provision  of  this  sort.  It  is 
not  an  uncommon  course  in  the  admiralty, 
Ming  under  the  law  of  nations,  to  treat  the 
Te*w  in  which  or  by  which,  or  by  the  master 
or  crew  thereof,  a  wrong  or  offense  has  been 
*«  as  the  offender,  without  any  regard  what- 
soever to  the  personal  misconduct  or  respon- 
ubflStv  of  the  owner  thereof. 

And  this  is  done  from  the  necessity  of  the 
eaie,  as  the  only  adequate  means  of  suppress- 
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Ing  the  offense  or  wrong,  or  insuring  an  in- 
demnity to  the  injured  party.  The  Joctrine 
also  is  familiarly  applied  to  cases  of  smuggling 
and  other  misconduct  under  our  revenue  laws; 
and  has  *been  applied  to  other  kindred  [*234 
cases,  such  as  cases  arising  on  embargo  and 
non-intcrcouse  acts.  In  short,  the  acts  of  the 
master  and  crew,  in  cases  of  this  sort,  bind  the 
interest  of  the  owner  of  the  ship,  whether  he 
be  innocent  or  guilty;  and  he  impliedly  sub- 
mits to  whatever  the  law  denounces  as  a  for- 
feiture attached  to  the  ship  by  reason  of  their 
unlawful  or  wanton  wrongs.  In  the  case  of 
The  United  Stales  v.  The  Schooner  Little 
Charles (1  Brock.  Rep.,  347,  854),  a  case  aris- 
ing under  the  embargo  laws,  the  same  argu- 
ment which  has  been  addressed  to  us,  was 
upon  that  occasion  addressed  to  Mr.  Chief 
Justice  Marshall.  The  learned  judge,  in  reply, 
said:  "This  is  not  a  proceeding  against  the 
owner;  it  is  a  proceeding  against  the  vessel  for 
an  offense  committed  by  the  vessel ;  which  is 
not  the  less  an  offense,  and  does  not  the  less 
subject  her  to  forfeiture  because  it  was  com- 
mitted without  the  authority  and  against  the 
will  of  the  owner.  It  is  true  that  inanimate 
matter  can  commit  no  offense.  But  this  body 
is  animated  and  put  in  action  by  the  crew,  who 
are  guided  by  the  master.  The  vessel  acts 
and  speaks  by  the  master.  She  reports  her- 
self by  the  master.  It  is  therefore  not  unrea- 
sonable that  the  vessel  should  be  affected  by 
this  report."  The  same  doctrine  was  held  by 
this  court  in  the  case  of  The  Palmyra  (12 
Wheat.  R.,  1, 14),  where,  referringto  seizures 
in  revenue  causes,  it  was  said  :  "The  thing  is 
here  primarily  considered  as  the  offender,  or 
rather  the  offense  is  primarily  attached  to  the 
thing:  and  this  whether  the  offense  be  malum 
prohibitum  or  malum  in  re.  The  same  thing 
applies  to  proceeding  in  rem  or  seizures  in  the 
Admiralty."  The  same  doctrine  has  been  fully 
recognized  in  the  High  Court  of  Admiralty  in 
England,  as  is  sufficiently  apparent  from  The 
Vrovo  Judith  (1  Rob.  R.,  150):  The  Adonis  (5 
Rob.  R.,  256);  The  Mars  (6  Rob.  R,  87),  and 
Indeed  in  many  other  cases,  where  the  owner 
of  the  ship  has  been  held  bound  by  the  acts  of 
the  master,  whether  he  was  ignorant  thereof  or 
not.1 

The  ship  is  also  bv  the  general  maritime 
law  held  responsible  for  the  torts  and  miscon- 
duct of  the  master  and  crew  thereof,  whether 
arising  from  negligence  or  a  willful  disregard 
of  duty;  as,  for  example,  in  cases  of  collision 
and  other  wrongs  done  upon  the  high  seas  or 
elsewhere  within  the  admiralty  and  maritime 

Jurisdiction,  upon  the  general  policy  of  that 
iw,  which  looks  to  the  instrument  itself,  used 
as  the  means  of  the  mischief,  as  the  best  and 
surest  pledge  for  the  compensation  and  indem- 
nity to  the  injured  party. 

•The  act  of  Congress  has  therefore  [*235 
done  nothing  more  on  this  point  than  to  affirm 
and  enforce  the  general  principles  of  the  mari- 
time law  and  of  the  law  of  nations. 

The  remaining  question  is,  whether  the  car- 
go is  involved  in  the  same  fate  as  the  ship.  In 
respect  to  the  forfeiture  under  the  Act  of  1819, 
it  is  plain  that  the  cargo  stands  upon  a  very 
different  ground  from  that  of  the  ship.  Nothing 

1.— See  8  Wheaton's  Hep.,  Appendix,  p  .37  to  p.  40. 
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is  said  in  relation  to  the  condemnation  of  the 
cargo  in  the  fourth  section  of  the  act:  and  in 
the  silence  of  any  expression  of  the  Legislature, 
in  the  case  of  provisions  confessedly  penal,  it 
ought  not  to  be  presumed  that  their  intention- 
exceeded  their  language.  We  have  no  right  to 
presume  that  the  policy  of  the  act  reached  be- 
yond the  condemnation  of  the  offending  vessel. 
The  argument,  then,  which  seeks  condemna- 
tion of  the  cargo,  must  rely  solely  and  exclu- 
sively for  its  support  upon  the  sixth  and  seventh 
counts,  founded  upon  the  law  of  nations  and 
the  general  maritime  law.  So  far  as  the  general 
maritime  law  applies  to  torts  or  injuries  com- 
mitted on  the  high  seas  and  within  the  adml- 
rnlty  jurisdiction,  the  general  rule  is,  not  for- 
feiture of  the  offending  property;  but  compen- 
sation to  the  full  extent  of  all  damages  sustained 
or  reasonably  allowable,  to  be  enforced  by  a 
proceeding  therefor  in  rem  or  in  pertonam.  It 
is  true  that  the  law  of  nations  goes  in  many 
cases  much  farther,  and  inflicts  the  penalty  of 
confiscation  for  very  gross  and  wanton  viola- 
tions of  duty.  But,  then,  it  limits  the  penalty 
to  cases  of  extraordinary  turpitude  or  violence. 
For  petty  misconduct,  or  petty  plunderage,  or 
petty  neglect  of  duty,  it  contents  itself  with 
the  mitigated  rule  of  compensation  in  damages. 
Such  was  the  doctrine  recognized  by  this  court 
in  the  case  of  The  Marianna  Flora  (11  Wheat. 
R. ,  1,  40],  where  an  attempt  was  made  to  inflict 
tho  penalty  of  confiscation  for  an  asserted  (but 
not  proved)  piratical  or  hostile  aggression. 
Upon  that  occasion,  the  court  said:  "The  other 
count"  (which  was  similar  to  those  now  under 
our  consideration)  "which  seeks  condemnation 
on  the  ground  of  an  asserted  hostile  aggression, 
admits  of  a  similar  answer.  It  proceeds  upon 
the  principle  that,  for  gross  violations  of  the 
law  of  nations  on  the  high  seas,  the  penalty  of 
confiscation  may  be  properly  inflicted  upon  the 
offending  property,  Supposing  the  general 
rule  to  be  so  in  ordinary  cases  of  property  taken 
in  delicto,  it  is  not,  therefore,  to  be  admitted, 
that  every  offense,  however  small,  however 
done  under  a  mistake  of  rights,  or  for  purposes 
wholly  defensive,  is  to  be  visited  with  such 
230  ]  harsh  punishments.  Whatever  *may 
be  the  case,  where  a  gross,  fraudulent,  and  un- 
provoked attack  is  made  by  one  vessel  upon 
another  upon  the  sea,  which  is  attended  with 
grievous  loss  or  injury,  such  effects  are  not 
to  be  attributed  to  lighter  faults  or  common 
negligence.  It  may  be  just  in  such  cases  to 
award  to  the  injured  party  full  compensation 
for  his  actual  loss  and  damage;  but  the  inflic- 
tion of  any  forfeiture  beyond  this  does  not  seem 
to  be  pressed  by  any  considerations  derived 
from  public  law."  And  the  court  afterwards 
added:  "And  a  piratical  aggression  by  an  armed 
vessel  sailing  under  the  regular  flag  of  any 
nation,  may  be  justly  subjected  to  the  penalty 
of  confiscation  for  such  a  gross  breach  of  the 
law  of  nations.  But  every  hostile  attack  in  a 
time  of  peace  is  not  necessarily  piratical.  It 
may  be  by  mistake  or  in  necessary  self-defense. 
or  to  repel  a  supposed  meditated  attack  by  pi- 
rates. It  may  be  justifiable ,  and  then  no  blame 
attaches  to  the  act:  or  it  may  be  without  any 
just  excuse,  and  then  it  carries  responsibility  in 
damages.  If  it  proceed  farther,  if  it  be  an  at- 
tack from  revenge  or  malignity,  from  a  gross 
abuse  of  power,  and  a  settled  purpose  of  mis- 
2oO 


chief,  then  it  assumes  the  character  of  a  private 
unauthorized  war,  and  may  be  punished  by  all 
the  penalties  which  the  law  of  nations  can 
properly  administer;"  that  is  (as  the  context 
shows),  confiscation  and  forfeiture  of  the 
offending  vessel. 

Now,  it  is  impossible  to  read  this  language 
and  not  to  feel  that  it  directly  applies  to  the 
present  case.     In  the  first  place,  it  shows  that 
the  offending  vessel  may  by  the  law  of  nations, 
in  the  case  supposed  of  an  attack  from  ma- 
lignity, from  a  gross  abuse  of  power,  and  a  set- 
tled purpose  of  mischief,  be  justly  subjected  to 
forfeiture-.     But  it  is  as  clear  that  the  language 
is  solely  addressed  to  the  offending  vessel  and 
was  not  intended  as  of  course  to  embrace  the 
cargo,  even  if  it  belonged  to  the  same  owner, 
and  he  did  not  participate  in  or  authorize  the 
offensive  aggression.     For  the  court  afterwards, 
in  another  part  of  the  case,  where  the  subject 
of  the  cargo  was  directly  under  consideration, 
said:  "But  the  second  count"  (founded  on  the 
law  of  nations)  "embraces  a  wider  range:  and 
if  it  had  been  proved  in  its  aggravated  extent, 
it  does  not  necessarily  follow  that  the  cargo 
ought  to  be  exempted.     That  is  a  question 
which  would  require  grave  deliberation.     It  is 
in  general  true  that  the  act  of  the  master  does 
not  bind  the  innocent  owner  of  the  cargo:  but 
the  rule  is  not  of  universal  application.     And 
where  the  master  is  also  agent  and  the  owner 
of  the  cargo,  or  both  ship  and  cargo  belong  to 
the  same  person,  a  distinction  may,  perhaps, 
arise  in  the  principle  of  decision."    So  that  the 
•court  studiously  avoided  giving  a  con- [*237 
elusive  opinion  upon  this  point.    Looking  to 
the  authorities  upon  this  subject,  we  shall  find 
that  the  cargo  is  not  generally  deemed  to  be  in- 
volved in  the  same  confiscation  as  the  ship, 
unless  the  owner  thereof  co-operates  in  or  au- 
thorizes the  unlawful  act    There  are  excep- 
tions founded  in  the  policy  of  nations,  and,  as 
it  were,  the  necessities  of  enforcing  belligerent 
rights  against  fraudulent  evasions,  where  a  more 
strict  rule  is  enforced  and  the  cargo  follows  the 
fate  of  the  ship.    But  these  exceptions  stand 
upon   peculiar  grounds,  and  will  be    found, 
upon  a  close  examination,  to  be  consistent  with, 
and  distinguishable  from,  the  general  principle 
above  suggested.    Many  of  the  authorities  upon 
this  subject  have  been  cited  at  the  bar,  and 
others  will  be  found  copiously  collected  in  e 
note  in  the  appendix  to  the  2d  vol.  of  Wheat, 
Rep.,  p.  87-40. 

The  present  case  seems  to  us  fairly  to  fall 
within  the  general  principle  of  exempting  th« 
cargo.  The  owners  are  confessedly  innocent 
of  all  intentional  or  meditated  wrong.  Thej 
are -free  from  any  imputation  of  guilt,  and  everj 
suspicion  of  connivance  with  the  master  in  hii 
hostile  acts  and  wanton  misconduct.  Unless 
then,  there,  were  some  stubborn  rule,  which 
upon  clear  grounds  of  public  policy,  required 
the  penalty  of  confiscation  to  extend  to  th< 
cargo,  we  should  be  unwilling  to  enforce  it 
We  know  of  no  such  rule.  On  the  contrary 
the  act  of  Congress,  pointing  out,  as  it  does,  it, 
this  very  case,  a  limitation  of  the  penalty  ol 
confiscation  to  the  vessel  alone,  satisfies  oui 
minds  that  the  public  policy  of  our  governmen 
in  cases  of  this  nature  is  not  intended  to  embraa 
the  cargo.  It  is  satisfied  by  attaching  the  pen 
alty  to  the  offending  vessel,  as  all  that  publii 
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justice  sod  a  just  regard  to  private  rights  re- 
quired. For  these  reasons,  we  are  of  opinion 
that  the  decrees  condemning  the  vessel  and  re- 
storing the  cargo,  rendered  in  both  the  courts 
below,  ought  to  be  affirmed. 

There  remains,  then,  only  the  consideration 
of  the  costs,  whether  the  courts  below  did  right 
in  making  them  exclusively  a  charge  upon  the 
proceeds  of  the  condemned  property.  Costs  in 
the  admiralty  are  in  the  sound  discretion  of  the 
court;  and  no  appellate  court  should  ordinarily 
interfere  with  tbat  discretion,  unless  under  pe- 
culiar circumstances.  Here,  no  such  circum- 
stances occur.    The  matter  of  costs  is  not  per 

■  tt  the  proper  subject  of  an  appeal ;  but  it  can 
be  taken  notice  of  only  incidentally  as  connect- 
ed with  the  principal  decree,  when  the  correct- 
Mas  of  the  latter  is  directly  before  the  court. 
In  the  present  case  the  cargo  was  acquitted, 
238*]  and  there  is  no  ground  to  "impute  any 
fault  to  it.  If  it  had  been  owned  by  a  third 
person,  there  would  have  been  no  reason  for 
mulcting  the  owner  in  costs,  under  circum- 
stances like  the  present,  where  it  was  imprac- 
ticable to  separate  the  cargo  from  the  vessel  by 
any  delivery  thereof,  unless  in  a  foreign  port, 
and  no  peculiar  cause  of  suspicion  attached 
thereto.  Its  belonging  to  the  same  owner  might 

i  justify  its  being  brought  in  and  subjected  to 
judicial  examination  and  inquiry,  as  a  case 
where  there  was  probable  cause  for  the  seizure 
and  detention.  But  there  it  stopped.  The  In- 
aocense  of  the  owner  has  been  fully  established ; 
the  vessel  has  been  subjected  to  condemnation, 
and  the  fund  is  amply  sufficient  to  indemnify 
the  captors  for  all  their  costs  and  charges.  We 
see  no  reason  why  the  innocent  cargo,  under 
such  circumstances,  should  be  loaded  with  any 
cumulative  burdens. 

Upon  the  whole,  tee  are  aU  of  opinion  that 
tli*  decree  of  the  Circuit  Court  ought  to  be,  and 
it  it  afirmed  without  costs. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maryland, 
1  and  was  argued  by  counsel;  on  consideration 
whereof,  it  fa  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
is  hereby  affirmed,  without  costs. 


CHed-lB  Hot,  76, 116 ;  20  How,  334 ;  7  Wall.,  156 ; 
«  Otto,  480;  Blatchf.  Pr.,  358;  8  Ware,  811;  Abb. 
Ado,  SMI,  546  ;  S  Cliff.,  420,  427  ;  2  Curt,  810. 


BROCKETT  bt  al. 

t. 

BROCKETT. 

Appeal— not  necessary  for  aU  parties  to  Join  in 
hamd— farmer  decree— -petition  to  open — time 
to  appeal — citation. 

Where  there  are  many  parties  In  a  ease  below.  It 
■  iKit  in  hiwiii  for  them  all  to  Join  In  the  appeal 
toad.  Itlseuffldeat  if  they  all  appeal  and  the  bond 
be  approved  by  the  court. 

Ho  appeal  lies  from  the  refusal  of  the  court  be- 
low to  open  a  former  decree. 

Batif  the  court  entertains  a  petition  to  open  a 
deene,  the  ante  limited  for  an  appeal  does  not  be- 
Howamd  8. 


gin  to  run  until  the  refusal  to  open  it,  the  same 
term  continuing. 

Where  an  appeal  is  prayed  in  open  court,  no  ci- 
tation is  necessary. 

THIS  was  an  appeal  from  the  chancery  side 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia. 

The  case  was  not  reached  in  regular  order, 
but  a  motion  was  made,  under  the  rule,  to  dis- 
miss the  appeal  under  the  following  state  of 
facts: 

*A  final  decree  was  pronounced  in  [*239 
the  court  below  on  the  19th  of  May,  1848,from 
which  an  appeal  was  prayed.  A  petition  to  re- 
open the  decree  was  filed  during  the  term,  and 
referred  to  a  master,  who  reported  on  the  9th 
of  June  following.  Upon  bis  report  the  court 
refused  to  open  its  former  decree,  and  from 
this  refusal,  as  well  as  from  the  original  decree, 
an  appeal  was  prayed,  in  which  all  the  parties 
joined.  On  the  15th  of  June,  the  bond  was 
executed  by  three  of  the  parties,  not  being  all. 

Meters.  Jones  and  Brent  moved  to  dismiss  the 
appeal  on  the  following  grounds,  and  cited  8 
Peters,  528. 

1.  For  irregularity,  on  account  of  the  failure 
of  the  appellants  to  give  the  proper  appeal  bond ; 
the  bond  given  having  been  executed  by  only  a 
part  of  the  defendants  in  the  court  below,  and 
for  other  reasons  in  the  record. 

2.  That  notwithstanding  said  bond  may  be 
regular,  the  appeal  ought  to  be  dismissed  as  to 
that  part  taken  from  the  refusal  of  the  court 
below,  to  open  the  final  decree  made  upon  the 
10th  of  May,  1848;  the  said  refusal  having  been 
made  in  the  discretion  of  the  court  below  and 
not  "  a  final  decree  or  order"  from  which  an 
appeal  can  be  taken. 

3.  That  the  parties  are  not  named  in  the  writ 
of  error  and  citation. 

Messrs.  Bradley  and  Neale  opposed  the  mo- 
tion. 

The  motion  in  this  case  is  put  upon  two 
grounds.  As  to  the  first.'  the  bond,  it  will  be 
seen  by  reference  to  the  record,  that  a  final  de- 
cree was  rendered  on  the  10th  day  of  May,  1848, 
from  which  an  appeal  was  prayed  by  all  the 
parties. 

During  the  same  term  a  petition  was  filed  by 
Robert  Brockett  to  have  that  final  decree  opened 
for  certain  purposes.  And  the  court  referred 
it  to  the  commissioner.  The  commissioner  made 
his  report,  and  on  the  9th  day  of  June,  1843, 
the  same  term  still  continuing, the  court  refused 
to  open  the  final  decree;  and  from  this  refusal, 
as  also  from  the  final  decree  of  the  10th  of 
May,  an  appeal  was  taken,  and  the  court  then 
directed  the  penalty  of  the  bond.  All  the  par- 
ties joined  in  this  appeal  also.  The  bond  bears 
date  the  15th  June,  1848,  and  is  executed  by 
three  of  the  parties  in  the  decree,  and  by  then- 
sureties. 

Under  this  state  of  facts  the  appellants  main- 
tain. First.  That  the  bond  was  properly  given, 
and  as  the  law  requires. 

•The  law  requires  that  all  should  [*240 
join  in  the  appeal,  but  does  not  direct  or  re- 
quire that  they  should  all  join  in  the  bond. 
The  whole  object  of  the  law  in  that  respect  is 
security.  That  is  a  question  for  the  court  be- 
low; if  the  security  is  sufficient,  the  bond  is 
sufficient. 

Second.  The  appeal  was  properly  taken.  The 
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cause  was  not  finally  disposed  of  till  the  ad- 
journment of  the  term.  All  judgments  and  de- 
crees are  under  the  control  of  the  court  during 
that  period,  and  may  be  opened  or  revised. 

The  petition  for  the  opening  of  the  decree 
was  addressed  to  the  discretion  of  the  court. 
The  court  entertained  it.  By  this  the  effect  of  the 
final  decree  was  suspended.  Substantially,  the 
decree  was  not  final  until  the  9th  June,  1843. 

That  appeal  was  taken,  as  has  been  said,  to 
the  former  decree,  and  it  is  clear  the  Circuit 
Court  did  not  consider  the  former  decree  as 
final,  because  they  did  not  direct  the  amount 
of  the  penalty  in  the  bond. 

A  third  point  has  been  suggested  as  to  the 
writ  of  error  and  the  citation,  and  the  case  in  8 
Peters  is  relied  on.  The  answer  is.  no  writ  of 
error  was  necessary  here,  nor  citation,  because 
the  appeal  was  taken  in  open  court.  The  case 
does  not  apply. 

The  cases  in  2  Peters  and  7  Peters  do  not  ap- 
ply. The  appeals  in  these  cases  were  taken  by 
a  part  only  of  the  parties.  Besides,  Mande- 
ville's  was  a  partnership  case. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

A  motion  has  been  made  to  dismiss  this  ap- 
peal upon  several  grounds.  The  first  is,  that 
although  all  the  defendants  have  appealed  from 
the  decree  of  the  court  below,  yet  a  part  of 
them  only  have  assigned  the  appeal  bond. 
This  objection  is  not  maintainable.  It  is  not 
necessary  that  all  the  defendants  should  join  in 
the  appeal  bond,  although  all  must  join  in  the 
appeal.  It  is  sufficient  if  the  appeal  bond  is  ap- 
proved by  the  court,  as  satisfactory  and  com- 
plete security,  by  whomsoever  it  may  be  exe- 
cuted. 

The  next  ground  is,  that  an  appeal  has  been 
taken  from  the  refusal  of  the  court  below  to 
open  the  former  decree,  rendered  for  the  ap- 
pellant. It  is  plain  that  no  appeal  lies  to  this 
court  in  such  a  matter,  as  it  rests  merely  in  the 
sound  discretion  of  the  court  below.  And  if 
this  had  been  the  sole  appeal  in  the  case,  the 
appeal  must  have  been  dismissed.  But  an  ap- 
peal has  also  been  taken  to  the  first  decree 
(which  was  a  final  decree)  rendered  by  the 
241*]  court.  That  decree  "was  rendered  on 
the  10th  of  May,  1848.  During  the  same  term 
a  petition  was  filed  by  the  defendants  on  the 
26th  day  of  the  same  month,  to  have  the  final 
decree  opened  for  certain  purposes;  and  the 
court  took  cognizance  of  the  petition  and  re- 
ferred it  to  a  master  commissioner.  His  report 
was  made  on  the  0th  of  June  following,  the 
same  term  still  continuing;  and  the  court  then 
refused  to  open  the  final  decree;  and  from  this 
refusal  as  well  as  from  the  final  decree,  the 
defendants  took  an  appeal,  and  gave  bond 
with  sufficient  sureties,  on  the  15th  day  of  the 
same  month,  and  the  appeal  was  then  allowed 
by  the  court.  Before  that  time  the  court  had 
not  fixed  the  penalty  of  the  bond. 

Now,  the  argument  is,  that  as  the  original 
final  decree  was  rendered  more  than  one  month 
before  the  appeal,  it  could  not  operate  under 
the  laws  of  the  United  States  as  a  supersedeas, or 
to  stay  execution  on  the  decree;  because  to  have 
such  an  effect  the  appeal  should  be  made  and 
the  bond  should  be  given  within  ten  days  after 
the  final  decree.  But  the  short  and  conclusive 
252 


answer  to  this  objection  is,  that  the  final  decree 
of  the  10th  of  May  was  suspended  by  the  sub- 
sequent action  of  the  court;  and  it  did  not  take 
effect  until  the  9th  of  June,  and  that  the  ap- 
peal was  duly  taken  and  the  appeal  bond  given 
within  ten  days  from  this  last  period. 

Another  and  the  last  ground  of  exception 
is  to  the  want  of  proper  parties  to  the  writ  of 
error  and  citation.  No  writ  of  error  lies  in 
this  case,  but  an  appeal  only;  and  the  appeal 
having  been  made  in  open  court,  no  citation 
was  necessary. 

Upon  the  whole,  we  are  of  opinion  that  theme- 
Hon  to  dismiss  the  appeal  ought  to  be  overruled, 
and  it  it  accordingly  overruled. 

S.  C,  8  How.,  891. 

Cited-U  How.,  2:  18  How.,  511;  7  Wall.,  678:  IB 
Wall.,  289;  2  Otto,  995  ;  8  Otto,  418 :  4  Otto,  717;  6 
Otto,  258,  887 ;  «  Bank.  Beg.,  231 ;  17  Blatchf .,  89. 


WILLIAM  A.  DROMGOOLE.FREDERICK 
G.  TURNBULL,  and  CHARLES  A.  LA- 
COSTE.  Plaintiffs  in  Error, 

v. 

THE  FARMERS'  AND  MERCHANTS' 

BANK  OF  MISSISSIPPI. 

Jurisdiction  of  U.  8.  C.  Court — Mississippi  stat- 
ute— suit  on  promissory  note— parties. 

A  statute  of  Mississippi  allows  suit  to  be  brought 
against  the  maker  and  payee,  Jointly,  of  a  promis- 
sory note,  by  tbe  Indorsee. 

But  an'actlon  of  this  kind  cannot  be  maintained 
in  the  courts  of  tbe  United  States,  although  the 
plaintiff  resides  In  another  State,  provided  the 
maker  and  payee  of  the  note  both  reside  in  Missis- 
sippi. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  State* 
for  the  Southern  District  of  Mississippi. 

*In  1888,  the  following  promissory  [*242 
note  was  executed: 

$2,899  60-100  Princeton,  Washington 
Co..  May  17th,  1888. 
On  the  1st  of  January,  1889,  we,  or  either  of 
us,  promise  to  pay  to  the  order  of  Briggs,  14- 
coste  &  Co. ,  two  thousand  eight  hundred  and 
ninety-nine  50-100  dollars  for  value  received, 
payable  and  negotiable  at  the  Planters'  Bank 
of  Mississippi,  at  Natchez. 

Wnx.  A.  Dromgoolk, 

F.  G.  TURNBULL. 

The  makers  and  payees  were  all  residents  ot 
the  State  of  Mississippi.  Lacoste,  in  the  part 
nership  name,  indorsed  it  to  the  Farmers'  and 
Merchants'  Bank  of  Memphis,  the  stockholders 
of  which  are  alleged  to  reside  in  Tennessee. 
The  bank  brought  suit  upon  it  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Mississippi.  The  suit  was  brought  against 
Dromgoole  and  Turnbull  as  the  makers,  and 
also  against  Lacoste;  the  junction  being  per- 
mitted by  a  Statute  of  Mississippi.  The  de- 
fendants pleaded  in  abatement  as  follows: 

"And  the  said  defendants  who  are  dtiaens 
of  the  State  of  Mississippi,  in  their  own  proper 
persons,  come  and  defend  the  wrong  and  in- 
jury, and  say :  that  the  persons  composing  the 
commercial  firm  of  Briggs,  Lacoste  Se  OS.,  to 
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whom  the  said  promissory  note  declared  upon 
wh  made  and  delivered  at  the  time  of  its  date 
and  delivery  then  were,  and  yet  are,  citizens  of 
and  resident  in  the  State  of  Mississippi,  and 
vera  so  at  the  time  of  the  supposed  transfer  and 
delivery  of  the  said  promissory  note  to  the  said 
pJainuns,  by  reason  whereof,  this  honorable 
eourt  cannot  in  law  have  or  entertain  jurisdic- 
tion of  this  cause,  and  this  they,  the  said  de- 
fendants, are  ready  to  verify.  Wherefore,  the 
said  defendants  pray  judgment  of  the  said  writ 
and  declaration,  and  that  the  same  may  be 
quashed.  Sandkbs,  for  defendants." 

To  this  plea  the  plaintiffs  demurred,  and  the 
eourt  sustained  the  demurrer.  Judgment  was 
accordingly  entered  for  the  plaintiffs,  and  to 
review  the  opinion  of  the  court  upon  the  de- 
murrer, the  present  writ  of  error  was  brought, 

The  case  was  argued  by  Mr.  Walker  for  the 
appellants,  who  relied  upon  the  cases  in  16 
Peters,  86  and  815. 

Mr  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi. 

243*]  The  original  action  was  brought  by 
the  Rank  of  Memphis,  alleging  the  stockholders 
to  be  citizens  of  Tennessee,  against  the  plaint- 
iffs in  error  (the  original  defendants),  alleging 
them  to  be  citizens  of  Mississippi ;  and  it  was 
founded  upon  a  promissory  note  made  by 
Dromgoole  and  Tumbull  (two  of  the  defend- 
ants), dated  at  Princeton,  Washington  County, 
Mississippi,  May  17th,  1888,  whereby  on  the 
lat  of  January,  1839,  they,  or  either  of  ^them 
promised  to  pay  to  the  order  of  Briggs.  Lacoste 
4  Co.,  $2,899.50,  for  value  received,  payable 
tod  negotiable  at  the  Planters'  Bank  of  Missis- 
sippi, at  Natchez.  The  declaration  alleged  ti- 
de in  the  bank  to  the  note  by  the  indorsement 
of  the  payees,  Lacoste  using  the  name  and  de- 
scription of  Briggs,  Lacoste  &  Co. ,  to  them;  and 
the  suit  was  brought  jointly  against  both  the 
maker  and  the  payee,  in  conformity  to  a  statute 
of  Mississippi,  authorizing  such  a  proceeding. 
The  defendants  pleaded  that  they  are  citizens  of 
Mississippi,  and  that  the  persons  composing  the 
Him  of  Briggs,  Lacoste  &  Co.,  were,  and  yet 
are  citizens  and  residents  of  Mississippi,  and 
were  so  at  the  time  of  the  supposed  transfer  and 
delivery  of  the  promissory  note  to  the  bank. 
To  this  plea  there  was  a  demurrer  and  joinder, 
on  which  the  Circuit  Court  gave  judgment 
for  the  bank;  and  the  present  writ  of  error  Is 
brought  to  revise  that  judgment. 

The  11th  section  of  the  Judiciary  Act  of 
1789  (ch.  20)  provides,  "  Nor  shall  any  district 
or  circuit  court  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note,  or 
alter  those  in  action  in  favor  of  an  assignee,  un- 
k»  the  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made,  except  In  cases  of  for 
eiga  bills  of  exchange."  Now,  the  present 
case  falls  directly  within  the  prohibition  of  this 
ekrae,  The  suit  is  brought  by  the  plaintiffs  to 
recover  the  contents  of  a  promissory  note  o' 
which  they  are  the  indorsers  of  the  payee,  and 
the  payee  and  the  makers  are  all  citizens  of 
Mw—iippL  The  ground  on  which  the  origi- 
nal judgment  was  given,  probably,  was  that 
Howard  3. 


the  statute  of  Mississippi  required  all  the  par- 
ties to  the  note  to  be  joined  in  the  suit;  and  as 
all  the  plaintiffs  were  citizens  of  Tennessee, 
and  all  the  defendants  citizens  of  Mississippi, 
it  was  a  case  falling  directly  within  the  general 
provisions  of  the  11th  section  of  the  Judiciary 
Act  of  1789  (ch.  20),  which  gives  jurisdiction 
to  the  Circuit  Court  in  cases  where  "  the  suit 
is  between  a  citizen  of  the  State  where  the  suit 
is  brought,  and  a  citizen  of  another  State." 
But  it  has  been  already  decided  by  this  court, 
that  the  statute  of  Mississippi  is  of  no  force  or 
effect  in  the  'courts  of  the  United  States  [*244 
and  that  independently  of  that  statute  no  such 
joint  action  Is  by  law  maintainable.  This  was 
decided  in  Keary  v.  The  Farmer*'  and  Mer- 
chants'  Bank  of  Memphis  (16  Peters,  89).  The 
other  point,  that  the  case  falls  within  the  pro- 
hibition of  the  11  th  section  of  the  Judiciary  Act 
the  1 789  (ch.  20),  was  as  fully  recognized  by  this 
court  In  Gibson  and  Martin  v.  Chew  (16  Peters, 
815). 

There  Is  nothing,  then,  In  the  present  case 
which  is  open  for  argument. 

The  judgment  of  the  Circuit  Court  of  the 
Southern  District  of  Mississippi  is,  therefore, 
reversed,  and  the  cause  remanded  to  that  court 
with  directions  to  enter  a  judgment  for  the  de- 
fendants. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  reversed  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Circuit  Court,  with  directions  to  that 
court  to  enter  judgement  for  the  defendants. 

Ctted-fl  How.,  37,  89;  18  How.,  620;  1  Btss.,  101, 
277 ;  17  Blatctaf.,  2. 


THOMAS  GRIFFIN  and  HUGH    ERVIN 

«. 

ROBERT  THOMPSON. 

No  discharge  of  judgment,  where  marshal,  with- 
out plaintiffs'  consent,  accepted  depreciated  cur- 
rency in  satisfaction  of  execution. 

A  marshal  has  no  right  to  receive  bank  notes  In 
discharge  of  an  execution  unless  authorized  to  do 
so  by  the  plaintiff. 

If  the  marshal  does  receive  such  papers,  the 
court,  in  the  exercise  of  Its  power  to  correct  the 
Irregularities  of  its  officer,  will  refuse  a  motion  of 
the  defendant  to  have  satisfaction  entered  on  the 
judgment,  and  refuse  also  to  quash  a  second  fieri 
facias. 

UPON  a  certificate  of  division  from  the  judges 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Mississsppi. 

This  was  a  motion  made  by  Thomas  Griffin 
and  Hugh  Ervin  to  have  satisfaction  entered  on 
an  execution  of  fieri  facias,  which  issued  from 
the  clerk's  office  of  the  court  against  them  on 
the  4th  day  of  June,  1840,  in  favor  of  Robert 


Nora.— A»  to  payment  to  forged  or  depreciated 
paper,  effect  of,  see  note  to  Bank_of  United  States 
v.  Bank 
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Thompson,  for  the  sum  of  $1,740.02,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per  an- 
num, from  the  7th  day  of  November,  1889, 
until  paid,  together  with  costs.  And  also  to 
quash  an  execution  of  fieri  facias  which  issued 
245*]  against  them,  *in  favor  of  said  Thomp- 
son, on  the  same  judgment,  on  the  0th  day  of 
November,  1841. 

In  support  of  this  motion,  the  plaintiffs  be- 
low read  in  evidence  first,  an  execution  of  fi. 
fa.,  numbered  874,  which  was  sued  out  of  the 
court  against  Griffin  in  favor  of  Thompson  on 
the  1st  day  of  January,  1840,  returnable  on  the 
1st  Monday  of  May  ensuing,  for  the  sum  of 
$1,740.02  and  the  costs,  this  being  the  amount 
of  a  judgment  recovered  in  ,the  court  on  the 
7th  day  of  November,  1889.  Upon  this  execu- 
tion was  indorsed  the  return  of  the  marshal, 
dated  May  the  4th,  1840,  setting  forth  the  levy 
of  that  process  on  the  25th  of  March,  1840,  on 
certain  subjects  of  property,  the  execution  of  a 
forthcoming  bond  by  Griffin  with  Ervin  as 
surety  for  the  delivery  of  the  property  at  the 
day  and  place  of  sale,  and  the  forfeiture  of  the 
bond  by  the  failure  of  the  obligors  to  comply 
with  its  condition.  Accompanying  this  return  is 
a  receipt  in  these  words: 

January  2d,  1840.  Received  on  this  execu- 
tion one  thousand  dollars  in  post-notes  of  the 
Mississippi  Union  Bank 

Wm.  M.  Gwtn,  Marshal, 
By  his  deputy,  Jno.  F.  Cook. 

The  plaintiffs  next  produced  in  evidence  their 
forfeited  forthcoming  bond  with  the  execution 
oifiire  facial  sued  thereon,  in  favor  of  Thomp- 
son on  the  4th  of  June,  1840,  returnable  to  the  1st 
Monday  of  November  with  the  following  in- 
dorsements and  returns  thereon,  viz. : 
Indorsement  on  Fi.  Fa. 

No  security  of  any  kind  is  to  be  taken.  This 
execution  is  entitled  to  a  credit  of  one  thousand 
dollars,  paid  2d  January,  1840,  in  Union  post- 
notes.  See  marshal's  return  on  fi.  fa.  No.  874, 
to  May  Term,  1840. 

(Signed)  Wm.  Burns,  Cl'k. 

Marshal '»  Beturn. 

Made  on  this  case  four  hundred  dollars,  Nov. 
3d,  1840.  Received  balance  of  this  case,  in  full 
for  costs,  &c,  say  five  hundred  and  fifteen  30- 
100  dollars.  Wm.  G.  Gwtn.  Marshal. 

Nov.  3d,  1840.      By  W.  L.  Batto.  Dept. 

They  then  read  in  support  of  their  motion 
the  execution  of  fieri  facias  sued  forth  against 
them  in  favor  of  Thompson,  on  the  6th  day  of 
November,  1841,  which  execution  is  the  same 
that  the  plaintiff  in  the  court  below  moved  to 
quash.  Upon  it  is  the  following  indorsement: 
246*]  *Indor»ement. 

This  execution  is  entitled  to  a  credit  of 
$803.47,  paid  3d  November,  1840,  on  fi.  fa. 
No.  461,  to  Nov.  Term,  1840  No  security  of 
any  kind  is  to  be  taken  for  balance. 

W.  H.  Brown,  Cl'k. 

Marshal's  return,  "stayed  bv  supersedeas," 
received  April  1,  1842.         A.  Miller,  Ml.' 
By  dept.  J.  8.  Gooch. 

They  then  read  in  evidence  to  the  court  the 
following  receipts  which  were  proved  to  be 
signed  by,  and  in  the  handwriting  of  John  F. 
Cook,  who,  at  the  date  of  said  receipts,  and 
before,  was  a  deputy  of  William  M.  Gwin, 
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Marshal  of  the  Southern  District  of  Mississippi, 
which  receipts  are  in  the  words  and  figures  fol- 
lowing, to  wit: 

Received  of  Thomas  Griffin  the  sum  of  eight 
hundred  dollars,  to  be  applied  to  part  payment 
of  an  execution  obtained  «».  him  at  the  Nov. 
Term,  1889,  of  Circuit  Court  United  States  as 
security  for  I.  Griffin,  which  amount  I  am  to 
credit  said  execution  with. 

December  10th,  1889. 

W.  M.  Gwtn,  Marshal, 
By  his  deputy,  Jno.  F.  Cook. 

"  Received  of  Thomas  Griffin  the  sum  of  two 
hundred  dollars  in  Union  Bank  money,  to  be 
applied  to  a  certain  execution  I  hold  e*.  said 
Griffin,  or  I  am  to  return  the  said  money  to 
the  said  Griffin.  Jno.  F.  Cook. 

Feb'y  17th,  1840. 

The  said  sums  of  $800  and  $200,  mentioned 
in  said  receipts,  constituting  the  $1,000  in  post- 
notes  of  the  Mississippi  Union  Bank,  returned 
by  the  marshal  as  received  on  2d  of  January, 
1840,  on  execution  of  fieri  facias  hereinbefore 
referred  to,  dated  1st  January,  1840. 

They  also  read  in  evidence  to  the  court  the 
following  additional  receipts,  to  wit: 

Thompson       1  c,rouU  Qoan  v  Q  ,  fa 

Griffin  and  Surety.  )      to  Nov-  Term-  1»*°- 

Received  of  Thomas  Griffin  in  the  above 
stated  case,  the  sum  of  four  hundred  dollars  in 
Louisiana  money. 

Nov.  3d,  1840.        W.  M.  Gwin,  Marshal. 
Per  deputy,  Jno.  F.  Cook. 

Receivedof  Thomas  Griffin  the  sum  of  five 
hundred  dollars,  to  *be  applied  to  the  [*24T 
payment  of  an  execution,  in  the  hands  of  the 
marshal,  of  Thompson  e.  Thomas  Griffin  and 
sureties. 

Nov.  1840.  Wk.  M.  Gwtn,  Marshal. 

By  his  deputy  Jno.  F.  Cook. 

The  said  Robert  Thompson  then,  in  oppo- 
sition to  said  motion,  read  in  evidence  of 
the  court,  the  judgment  pronounced  at  its  No- 
vember Term,  1841,  quashing  so  much  of  the 
return  of  the  marshal  made  on  the  execution  of 
fieri  facias  numbered  874,  which  issued  on  the 
1st  day  of  January,  1840,  as  stated  that  he  had 
"  received  on  said  execution  one  thousand  dol- 
lars in  post-notes,  of  the  Mississippi  Union 
Bank,"  which  judgment  is  in  the  words  and 
figures  following,  to  wit: 
"  Robert  Thompson  ) 
e.  V 

Thomas  Griffin.      ) 

'  'Motion  by  the  plaintiff  to  quash  that  part  of 
marshal's  return  on  fi.  fa.  No.  874,  to  May  Term 
1840,  which  is  as  follows:  '  January  2d,  1840. 
Received  on  this  execution  one  thousand  dol- 
lars in  post-notes  of  the  Mississippi  Union 
Bank.' 

"  Motion  sustained  and  said  marshal's  return 
on  said  fi.  fa.  quashed,  and  an  alias  fi.  fa. 
ordered  to  May  Term,  1842." 

The  said  Thompson  then  introduced  Joseph 
Holt  as  a  witness,  who,  being  sworn,  staled 
that  he  was  one  of  the  plaintiff's  attorneys  of 
record  who  obtained  the  said  Judgment  of 
$1,740.02  against  said  Thomas  Griffin  at  the 
November  Term,  1889,  of  the  court;  and  that 
as  the  attorney  of  record  of  the  said  pfoiniiff 
(Robert  Thompson),  he  had  full  authority  to 
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collect  said  judgment,  and  to  control  the  exe- 
cution which  might  issue  thereon;  that  sup- 
pfonr  the  execution  on  said  judgment  when 
issued  would  come  into  the  hands  of  the  said 
•J  do.  F.  Cook,"  deputy-marshal;  he  had  a 
conversation  with  him  a  short  time  after  the 
judgment  was  rendered,  say  sometime  in  the 
month  of  November,  1839.  in  which  he  notified 
ike  laid  Cook  distinctly,  that  good  money 
voold  be  required  to  be  collected  on  said  judg- 
ment and  that  he  must  receive  no  other  kind 
of  money  on  the  execution,  when  it  should 
come  into  his  hands.  That  he  saw  said  Cook 
wrend  times  during  the  ensuing  winter,  but 
UuU  he  (Cook)  never  mentioned  to  him  that  he 
bid  made  any  collection  of  said  judgment. 
That  the  first  knowledge  or  intimation  witness 
had  of  the  receipt  of  the  $1,000  in  post-notes  of 
248*]  the  Mississippi  Union  Bank,  'mentioned 
in  the  return  of  the  said  Cook  on  the  execution 
is  collected  3d  January,  1840,  was  in  the  month 
o(May,1840,  when  going  into  the  marshal's  office 
tt  Jackson,  Mississippi,  ne  found  the  said  execu- 
tion had  just  been  returned,  with  the  receipt 
of  the  $1,000,  in  post-notes  of  the  Mississippi 
Union  Bank,  indorsed  thereon  as  aforesaid. 

Witness  at  once  refused  to  receive  said  post- 
aotes  from  the  marshal,  in  part  satisfaction  of 
«id  execution,  and  has  ever  since  refused,  and 
sifl  refuses  to  receive  them.  Witness  further 
flaled,  that  at  the  time  referred  to  (May,  1840) 
aid  post  notes  had  greatly  depreciated  in  value, 
<sd  were  not  worth  more  than  fifty  cents  to 
the  dollar,  and  that  on  the  17th  of  February, 
1*40,  aaid  post-notes  were  worth  but  seventy- 
tn  cents  to  the  dollar.  That  he  immediately 
entered  a  motion  to  quash  said  return  of  the 
«id  deputy-marshal  (Cook),  which  motion 
■at  sustained  by  the  court  at  its  November 
Term,  1841.  Witness  further  stated  that  in  a 
mareraation  he  had  held  with  said  Thomas 
Griffin,  he  (Griffin)  had  stated  that  the  $800 
•rationed  in  said  receipt,  dated  10th  December, 
18S».  and  the  $200  mentioned  in  said  receipt, 
dated  17th  February,  1840,  constituting  to- 
gether the  $1,000  returned  as  made  on  2d  Jan- 
vary,  1840,  in  "post-notes  of  the  Mississippi 
Cnoo  Bank, "  were  paid  by  him  to  said  John 
F-  Cook,  deputy-marshal  as  aforesaid,  at  times 
mentioned  in  the  said  receipts  respectively,  in 
C«at-notes  of  the  said  Mississippi  Union  Bank. 
It  was  also  in  proof  that,  on  the  10th  day  of 
December,  1839.  the  post-notes  of  the  Mwsis- 
spw  Union  Bank  were  current  in  the  State 
of  Mississippi,  and  were  generally  received  by 
the  aherifia  and  marshal  unless  instructions  to 
tke  contrary  were  given  by  plaintiffs  or  their 
"tamers.  It  was  also  admitted  that  Griffin 
had  no  actual  notice  of  the  instructions  given 
by  the  plaintiff's  attorney  in  this  case  to  said 
Ma  F.  Cook,  deputy-marshal.  This  was  all 
tkt  evidence  offered  either  in  support  or  in  op- 
position to  the  plaintiff's  motion.  Whereupon 
as  the  question  whether  satisfaction  should  be 
atered  on  said  execution  of  fieri  facias,  which 
*aa  sued  out  on  the  4th  of  June,  1840,  in 
d'orof  said  Robert  Thomas  v.  Thomas  Griffln 
•ad  Hugh  Ervin  for  the  sum  of  $1,740.02  with 
nURst  and  costs  as  aforesaid ;  and  also  on  the 
question  whether  said  execution  of  fieri  facias 
*hica  was  sued  out  against  the  said  Griffin 
ad  Erwin  on  the  6th  of  November,  1841, 
«kould  be  quashed,  the  judges  were  opposed  in 
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opinion,  and  the  questions  were  ordered  to  be 
certified  to  this  court  for  decision. 

The  cause  was  argued  by  Mr.  Henderson  for 
Griffln,  the  defendant  in  *the  original  [*249 
suit  below,  who  had  made  the  motion  to  have 
satisfaction  entered  on  the  judgment  and  to 
quash  the  second  fieri  facias;  and  by  Messrs. 
Harrison  and  Holt  for  Thompson,  the  plaintiff 
below. 

Mr.  Henderson,  for  plaintiffs: 

This  was  a  motion  in  the  court  below  to  have 
satisfaction  entered  on  a  certain  execution 
against  the  plaintiffs,  in  the  motion  which  issued 
against  them  on  4th  June,  1840;  and  to  have  a 
subsequent  execution  quashed,  which  was 
issued  on  the  same  judgment,  6th  Nov.,  1841, 
and  after  said  judgment  was  wholly  satisfied, 
as  the  plaintiffs  in  the  motion  allege. 

The  first  execution  issued  1st  January,  1840, 
for  $1,740.02,  returnable  to  May  Term,  1840, 
which  the  marshal  returned  bonded,  and  with 
a  credit  in  these  words: 

"  January  2,  1840.  Received  on  this  execu- 
tion one  thousand  dollars  in  post-notes  of  the 
Mississippi  Union  Bank." 

After  the  return,  viz.,  4th  June,  1840,  the 
plaintiff  sued  out  another  execution,  on  which 
is  indorsed  by  the  clerk: 

"  This  execution  is  entitled  to  a  credit  of  one 
thousand  dollars,  paid  2d  Jan'y,  1840.  in  Union 
post-notes." 

This  execution  returned  to  Nov.  Term,  1840, 
bears  the  marshal's  indorsement,  as  follows: 

"Made  on  this  case  four  hundred  dollars, 
Nov.  3,  1840.  Rec'd  balance  of  this  case  in 
full,  for  costs,  &c..  say  five  hundred  and  fifteen 
30-100  dollars.     Nov.  3,  1840." 

On  6th  Nov.  1841,  notwithstanding  the  pre- 
vious satisfaction,  so  made  and  returned, 
another  execution  issued,  credited  only  by 
$803.47,  paid  3d  November,  1840. 

This  constitutes  the  plaintiff's  case  in  motion, 
though  some  receipts  and  statements  of  account 
were  presented,  substantially  in  accordance 
with  the  foregoing  returns  of  the  marshal. 

The  defendant  in  the  motion  then  exhibited 
a  judgment  of  November  Term,  1841,  of  the 
court  t>elow,  quashing  so  much  of  the  marshal's 
return  on  the  first  execution  as  denoted  the  re- 
ceipt of  $1,000  Union  post-notes,  on  2d  Janu- 
ary, 1840,  which  judgment  was  entered,  on  the 
now  defendant's  motion,  with  the  court's 
order  for  the  execution,  which  subsequently 
issued,  of  6th  Nov.,  1841. 

The  attorney  of  the  plaintiff  in  the  execution 
(the  defendant  In  *this  motion)  testified  [*250 
that  in  November,  1839,  be  informed  Cook, 
deputy -marshal,  that  "good  money"  would 
be  required. 

That  he  knew  nothing  of  the  collection  of 
the  Union  Bank  notes  till  in  May,  1840,  and 
he  then  refused  to  receive  them. 

That  in  May,  1840,  these  notes  were  down  to 
fifty  cents  in  the  dollar,  and  on  17th  February, 
1840,  they  were  worth  but  seventy-five  cents 
to  the  dollar. 

Record  states  it  was  in  proof  these  notes 
were  current  10th  Dec,  1889,  and  that  the 
defendants  in  the  execution  (plaintiffs  in  this 
motion)  knew  nothing  of  plaintiff's  instruction 
to  Cook,  the  deputy-marshal. 

On  the  case  so  presented,  the  court  below 
divided  in  opinion,  whether  or  not  the  execu- 

255 


Digitized  by 


Google 


250 


BUPBKMB  COUBT  OF  THE  UNITED   STATES. 


1844 


tion  of  June  4,  1840,  should  be  discharged  as 
against  the  defendants  therein ;  and  that  issued 
against  them  of  November  6,  1841,  quashed. 

The  sole  question  presented  by  the  record  is: 
Does  the  record  in  its  proofs  show  the  defend- 
ants, in  the  executions  which  issued  on  Janu- 
ary 1,  1840,  and  June  4,  1840,  lawfully  paid 
and  discharged  them?  For  if  so,  the  motion 
in  the  court  below  should  be  sustained. 

The  record  presents  no  case  of  the  marshal 
assuming  to  settle  a  plaintiff's  debt,  without  a 
writ  authorizing  him. 

No  case  of  a  false  return  of  the  execution. 

No  case  of  a  sheriff's  assuming  to  discharge 
an  execution  by  an  offset  of  his  own  debt  to 
the  defendant  in  execution. 

No  case  of  taking  promissory  notes  in  dis- 
charge of  an  execution, 

No  case,  in  our  opinion,  of  the  sheriff  having 
seized,  or  received  anything,  in  satisfaction  or 
the  execution,  which  the  law  did  not  authorize 
him,  in  his  discretion,  to  receive  in  discharge 
of  the  writ.  We  make  no  question  against  the 
adjudged  cases  upon  such  and  similar  facts. 

Nor  shall  we  contend,  if  this  motion  was 
against  the  marshal  to  pay  the  plaintiff  in  exe- 
cution in  lawful  coin,  he  could  resist  the  mo- 
tion, by  showing  he  had  received,  in  satisfac- 
tion of  the  execution  of  the  defendant,  copper 
coin,  or  unlegalized  foreign  coin,  or  bullion, 
or  treasury  notes  of  the  United  States,  or  bank 
notes  of  the  States. 

But  the  first  question  is:  Are  not  State  bank 
notes  a  good  tender,  if  not  objected  to?  All 
our  State  courts  uniformly  decide  they  are, 
and  so  decided  this  court  In  10  Wheat  Rep. , 
847;  Idem.,  Owin  v.  Breedbne,  decided  at  this 
term. 

And  bank  notes  certainly  constitute  good  and 
251*]  lawful  payment,  if 'received;  and  the 
effect  of  such  payment  cannot,  for  cause  of 
depreciation  of  the  notes  before  redeemed,  or 
the  like,  be  avoided,  and  the  original  demand 
resorted  to;  as  if  promissory  notes  only  had 
been  received.  All  our  State  courts  decide 
this  principle  continually,  and  so  in  England. 
(Burroughs  Rep.,  457.) 

These  principles  of  tender  and  payment  in 
bank  notes,  as  between  debtor  and  creditor, 
have  never  been  questioned.  Copper  coin, 
treasury  notes,  and  bank  notes  are  the  greater 
part  of  our  currency;  and  as  all  society  use 
them  as  currency,  as  the  law  recognizes  and 
legalizes  their  circulation,  debtors  may  lawfully 
tender  them  in  payment,  and  creditors  may 
lawfully  receive  them,  though  not  legally 
bound  so  to  do. 

The  marshal  is  the  plaintiff's  agent,  who, 
by  his  execution,  may  receive  payment  of  the 
plaintiff's  debt.  He  "who  may  lawfully  receive 
payment,  may  have  lawful  tender  of  payment 
made  to  him.  What  sophistry  can  plausibly 
maintain,  that  a  tender  of  bank  notes  to  the 
principal,  and  not  objected  to,  is  a  good  ten- 
der; or  payment  in  such  notes  to  the  principal 
is  a  good  payment;  and  yet  the  like  tender, 
and  like  payment,  is  not  equally  good  when 
made  to  the  agent? 

But  it  is  said  in  this  case,  the  principle  for- 
bid the  marshal  to  receive  bank  notes.  Admit 
the  fact  thus;  it  is  also  admitted  in  the  record, 
the  defendant  in  execution,  who  tendered  and 
paid  his  bank  notes  to  the  marshal,  was  igno- 
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rant  of  plaintiffs  instruction;  and  we  maintain 
this  fact  can  only  avail  the  plaintiff  in  execu- 
tion as  between  himself  and  the  marshal,  who 
may  have  disregarded  his  instruction.  (Bee 
decision,  Owin  v.  Breedlote.) 

But  the  marshal's  return  of  satisfaction  of 
the  execution  in  bank  notes,  in  no  state  of  case, 
as  against  the  debtor  in  execution,  can  be 
treated  as  a  nullity;  and  so  I  understand  the 
intimation  of  the  court  in  the  case  of  Owin  v. 
Breedlove. 

But  the  proof  in  this  case  is  not,  as  in  the 
case  of  67wtn  v.  Breedlove,  that  specie  would  be 
required  of  the  officer;  on  the  contrary,  the 
inference  is  irresistibly  otherwise.  The  teeti 
mony  of  plaintiff's  attorney  for  the  execution 
is,  that  in  November,  1889,  he  told  Cook,  the 
deputy,  that  "good  money  would  be  required." 
And  it  is  in  proof  also,  that  this  bank  paper 
was  current — was. "good"  —  as  late  as  10th 
December,  1840.  and  no  proof  it  was  depreci- 
ated before  17th  February,  1840,  being  one 
and  a  half  months  after  its  payment;  while 
the  historical  fact  is.  the  bank  did  not  suspend 
•specie  payments  till  22d  March,  1840.  [•252 
The  payment  of  these  notes  on  execution  was 
3d  January,  1840. 

It  is  in  proof,  too,  that  much  of  the  remain- 
ing amount  due  by  this  execution  was  paid  in 
bank  notes  of  the  State  of  Louisiana. 

Why,  then,  has  not  the  plaintiff  in  execution 
sought  to  have  execution  for  the  whole  amount 
of  the  judgment?  Why,  but  that  he  has  re- 
garded the  Louisiana  bank  notes ' '  good  money" 
within  the  meaning  of  his  instructions. 

We  contend,  too,  the  plaintiff  adopted  this 
payment  of  $1,000  on  the  first  execution  of  1st 
January,  1840,  by  issuing  his  2d  execution,  of 
4th  June,  1840,  with  a  credit  indorsed  of  the 
$1,000  previously  paid.  The  attorney  proves 
he  knew  the  payment  of  this  $1,000  in  May, 
1840;  and  in  June  following  he  issued  his  sec- 
ond execution,  adopting  the  payment  by  way 
of  credit. 

This  was  after  he  had  told  the  sheriff  he 
would  not  receive  it,  and  the  legal  presumption 
must  be,  he  had  changed  his  purpose,  and  that 
the  clerk  but  obeyed  his  instructions  in  pro- 
ceeding to  collect  the  remainder  by  a  further 
execution. 

This  court,  as  matter  of  evidence,  are  bound 
to  regard  this  act  as  prima  fade  the  act  of  the 
party,  and  a  subsequent  ratification  of  the  pre- 
vious payment.  In  conformity  with  this  legal 
aspect  of  the  proof,  the  balance  due  is  returned, 
fully  satisfied  on  the  2d  execution,  3d  Novem- 
ber, 1840.  One  year  afterwards,  November 
Term,  1841,  a  motion  was  made  and  sustained, 
not  against  the  marshal,  but  exparte  against 
Griffin,  to  eradicate  and  annul  to  bis  prejudice 
a  payment  made  by  him  twenty-two  months 
before  on  executions  returned  finally  satisfied 
one  year  before.  Griffin  is  not  shown  to  have 
had  any  notice  of  that  motion,  and  is  first 
admonished  in  April,  1842,  by  another  execu- 
tion, that  his  payments  were  unsatisfactory  to 
the  plaintiff.  If,  then,  the  rule  of  law  was,  as 
the  plaintiff  in  execution  insists,  viz.:  that  a 
defendant  in  execution  can  make  no  safe  par 
ment  of  the  execution  to  the  sheriff  in  bank 
notes,  though  the  sheriff  be  content  to  receive 
them,  unless  the  plaintiff  shall  approve  such 
payment  as  a  discharge  of  the  defendant;  yet 
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the  rigor  of  such  a  rule  should,  in  common 
and  equal  justice,  require  the  plaintiff  to  noti- 
fy his  objection  to  the  defendant,  so  soon  at 
least  as  the  return  of  the  execution,  shall  advise 
the  plaintiff  of  the  manner  of  its  payment. 
Here  tbe  plaintiff  slept  upon  his  collection  of 
the  defendant,  implying  his  approval  (if  such 
Approval  as  to  the  defendant  be  necessary), 
without  notice  to  the  defendant,  of  any  excep- 
tion for  nearly  two  years  after  execution, 
253*]  'evidencing  the  objectionable  payment 
ia  returned;  and  the  plaintiff  admits  he 
knew  the  fact.  Must  defendants  in  execution, 
tough  not  required  by  the  sheriff,  always  pay 
oi  specie,  or  be  subject  to  traps  of  this  sort  for- 
ever after,  or  how  long  after? 

We  consider  this  case  is  not  governed  in  any 
degree  by  the  Process  Act  of  Congress,  of  May 
W.  1838.  The  motion  in  this  case  now  pend- 
ing, and  the  motion  and  judgment  therein  ren- 
dered in  the  court  below,  to  quash  the  mar- 
shal's return  on  the  execution  of  January  1st, 
1440,  are  predicated  on  no  statute  of  Miasis- 
appi,  nor  in  conformity  to  any  established  rule 
of  proceedings,  or  of  decision.  They  are  mo- 
tions of  first  impression  pursued  upon  general 
common  law  principles.  In  this  view  of  the 
subject,  1  notice  the  case  in  5  Howard,  634. 
Tbe  facts  in  that  case  present  no  proper  anal- 
orr  to  this.  There  the  sheriff  was  also  the 
defendant.  Hence,  besides  other  inconsisten- 
ce of  his  case,  he  could  not  avail  himself  of 
our  position  that,  as  defendant,  he  paid  the 
sheriff,  ignorant  that  the  plaintiff  entertained 
objections  to  the  currency  in  which  payment 
wis  made.  He,  in  fact,  could  not  pay  himself. 
It  a  only  by  this  explanation  of  the  case  that 
the  decision  can  be  sustained.  The  language 
«f  the  court,  then,  that  "  the  return  was  not  a 
iegal  return,  and  the  plaintiff  was  not  bound 
by  it,  unless  he  had  agreed  to  receive  such 
aooey  or  notes  in  payment,"  is  language  only 
properly  predicable  of  a  controversy  between 
the  plaintiff  and  the  sheriff,  or  as  in  that  case 
against  the  defendant,  too,  he  being  the  sheriff. 

This  court,  in  the  case  of  Gain  v.  Breedlove, 
is  referring  to  the  above  case  in  5  Howard,  are 
xx  understood  to  mean  more  by  the  reference 
than  to  show  the  case  not  then  applicable  as  a 
precedent;  while  it  is  submitted,  as  a  fair  con- 
tlnuoe,  whether  the  principles  adopted  in  the 
cue  of  Oieinv.  Breedlove  do  not  go  to  show, 
U>  court  would  not  extend  the  decision  of 
that  case  beyond  its  peculiar  facts. 

This  court,  in  Gwin  v.  Breedlove,  again  de- 
clare, as  in  10  Wheat.,  that  payment  in  bank 
sates  is  good,  unless  objected  to.  And  they 
apply  the  declaration  of  this  rule  in  a  case 
where  payment  was  to  the  marshal  in  bank 
notes,  on  execution,  where  it  was  in  proof  that, 
«s  between  the  marshal  and  plaintiff  in  execu- 
tion, he  had  been  forbidden  to  receive  bank 
sole*;  and  the  integrity  of  the  rule  must  come 
is  this,  or  it  is  no  rule  as  to  payments  made  on 
execution. 

Such  payment,  received  without  objection 
by  tbe  sheriff  (who  undoubtedly  has  the  right 
to  receive  payment),  must  have  some  recogni 
S&4*)  Uou  *in  law,  or  it  is  a  nullity.  Ana  if 
«ch  payment  is  a  nullity,  it  is  so,  whatever 
tat  form  of  return.  A  payment,  therefore,  of 
»a  execution  in  bank  notes,   with  a  return 

"*tjan>d,"  will,  of  course,  not  prevent  the 
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plaintiff  from  pursuing  the  defendant  with 
further  executions,  if  he  can  show  that  such 
payment  was  made  in  bank  notes;  for  such 
payment,  if  good  at  all,  is  good  for  itself,  and 
not  made  good  or  bad  according  as  the  sheriff 
may  report  the  facts  in  his  return.  If  it  can 
ever  be  good,  it  is  only  so  because  it  is  a  dis- 
charge lawfully  made  of  the  defendant's  debt 

The  reasoning  of  the  court  in  Gain  v.  Breed- 
love,  we  think,  shows  that  such  payment  is  a 
good  and  valid  payment,  and  discharges  the 
debtor  in  execution,  if  received  without  objec- 
tion by  the  sheriff;  and  that  such  payment, 
though  not  binding  the  plaintiff  in  his  demand 
against  the  sheriff,  does  bar  him  from  further 
process  against  the  defendant. 

The  rule  of  law  is,  that  whatever  the  sheriff 
may  lawfully  take  in  discharge  of  an  execu- 
tion, must  bar  the  plaintiff  from  further  execu- 
tion v».  the  defendant,  though  plaintiff  get 
nothing  from  the  sheriff.  (13  T.  R.,  207;  4 
Mass.  ft.,  408;  7  T.  R,  428;  2  Lord  R,  1072.) 

When  a  sheriff  seizes  goods  to  satisfy  an  ex- 
ecution, he  cannot  compel  the  plaintiff  to  re- 
ceive the  goods  or  property  in  kind  (except  in 
cases  of  extent);  and  though  he  waste  the  goods, 
the  defendant  is  discharged.  Either  plaintiff 
or  defendant  in  execution  may  controvert,  with 
the  sheriff,  the  truth  of  his  return. 

The  sheriff  is  estopped  by  his  own  return. 
The  sheriff  cannot  be  heard  to  testify  in  dis- 
proof of  his  own  return.    (3  Howard,  68.) 

And,  quart:  Is  not  the  rule  universal,  that 
the  plaintiff,  as  to  the  defendant  in  execution, 
is  bound  and  precluded  by  sheriff's  return? 

Now,  it  is  in  proof,  by  return  on  the  second 
execution,  of  4th  June,  1840,  that  the  marshal 
received  $515.80,  as  balance  in  full  of  debt  and 
cost.  Whilst  this  remains  true  and  uncontra- 
dicted, what  pretext  has  the  plaintiff  for  fur- 
ther execution  against  the  defendant?  If  the 
balance  of  the  case,  in  ■  full,  for  costs  and  all, 
have  been  received  by  the  marshal  on  the  exe- 
cution, what  right  has  the  plaintiff  further 
against  the  defendant? 

And  this  execution  and  its  return  have  not 
been  complained  of,  have  not  been  quashed,  or 
in  any  way  set  aside.  If  it  stands,  therefore, 
for  any  evidence,  it  is  evidence,  full  and  com- 
plete, to  discharge  the  defendant,  as  sought  for 
by  his  motion  in  this  case. 

*Me*tr*.  Harrison  and  Soil,  for  |*255 
Thompson: 

The  motion  in  this  case  was  on  behalf  of  de- 
fendant and  sureties,  to  have  satisfaction  en- 
tered on  the  judgment,  and  the  last  execution 
of  fi.  fa.  which  issued,  quashed.  The  plaintiff 
resists  tbe  motion  on  several  grounds.  As  to 
the  f  800  for  which  a  receipt  of  the  deputy- 
marshal  (Cook)  was  produced,  dated  in  Novem- 
ber or  early  in  December,  1880,  it  is  insisted 
that  this  sum  cannot  be  taken  in  part  discharge 
of  the  execution,  because  it  was  collected  be- 
fore the  execution  issued,  and  of  course  with- 
out warrant  of  law.  The  officer  derived  his 
power  solely  from  the  process,  and  acting  be- 
fore its  existence,  his  act  was  unofficial,  could 
not  be  obligatory  on  the  principal  marshal  and 
sureties,  or  on  the  plaintiff.  The  following 
authorities  are  full  to  tbe  point  that  money 
collected  by  an  officer  after  the  return  day  of 
an  execution  is  no  satisfaction  of  it.  (4  Rand., 
886;  1  Bibb,  608;  5  Littel,  19;  3  J.  J.  Mar- 
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shall,  89,  80;  5  Howard,  246.)  So  in  8  Stewart 
&  Porter,  885-888,  it  was  held  that  the  re- 
ceipt of  money  by  an  officer  before  an  execu- 
tion issued,  was  no  satisfaction  of  the  fi.  fa. 
which  afterwards  came  into  his  hands. 

But  it  is  further  urged  that  neither  the  $800 
received  in  1889,  nor  the  $300  received  in  Feb- 
ruary, 1840,  can  be  taken  in  part  payment  of 
the  execution,  because  these  sums  were  collect- 
ed, not  in  money,  but  in  depreciated  post-notes 
of  the  Mississippi  Union  Bank,  not  only  with- 
out the  assent  of  the  plaintiff,  but  in  direct 
violation  oi  the  instructions  of  his  attorneys. 

The  command  of  the  process  to  the  officer, 
was  that  he  should  cause  to  be  made  so  many 
dollars,  which  in  legal  estimation  are  gold  or 
silver  dollars — the  constitutional  coin  of  the 
United  States.  The  special  authority  thus 
given,  being  matter  of  law,  of  which  all  con- 
cerned were  bound  to  take  notice,  could  not  be 
departed  from  to  plaintiff's  prejudice,  without 
his  assent  expressed  or  implied — neither  of 
which  is  shown  or  alleged.  This  question  has 
been  settled  repeatedly,  by  tribunals  of  the 
highest  respectability.  (4  Howard  Miss..  404;  5 
Howard  Miss., 246, 631-624;  9  Johns. ,261 ,262;  1 
Cowen,  46;  4  Cowen.  668;  2  J.  J.  Marshall,  70, 
71;  2  N.  Carolina  Rep.,  529;  Dudley's  Law 
and  Equity  R.,  856;  Martin's  L.  R.  N.  8., 
206.) 

Inasmuch  as  the  execution  process,  and  the 
forms  of  returns  upon  it  as  existing  in  Missis- 
sippi are  the  creatures  of  the  local  Taws  of  that 
State,  it  is  believed  that  the  decisions  of  her 
Supreme  Court  cited  should  be  conclusive  of 
the  questions  involved. 

256*]  *Ur.  Juitict  Dahim-  delivered  the 
opinion  of  the  court : 

This  court  is  unable  to  perceive  upon  what 
principle  of  law  either  of  the  objects  sought  by 
the  motion  of  the  plaintiffs  in  the  Circuit  Court 
could  have  been  accorded  to  them.  It  cannot 
be  questioned  that  the  defendant  in  that  motion 
was  entitled  to  the  full  benefit  and  operation 
of  his  execution,  and  these  were  to  cause  to  be 
made  for  him  of  the  goods  and  chattels,  lands 
and  tenements,  of  his  debtor,  the  sum  of  $1,740.- 
02  of  lawful  money  of  the  United  States. 
With  his  claim  thus  solemnly  ascertained  of 
record,  we  are  aware  of  no  authority,  from  any 
source,  which  can  compel  him  to  commute  it, 
or  to  receive  in  satisfaction  thereof  any  other 
thing  which  he  shall  not  voluntarily  elect.  But 
least  of  all  should  such  an  authority  be  recog- 
nized in  a  quarter  more  fruitful  than  any  oth- 
er of  abuses  in  its  exercise;  for  instance,  from 
the  will  either  of  the  debtor,  or  the  officer 
whose  position  would  enable  him  in  some  de- 
gree to  practice  on  both  creditor  and  debtor. 
To  permit  either  the  debtor  or  the  officer  to 
impose  upon  the  creditor  the  receipt  of  de- 
preciated paper  in  payment,  would  be  to  per- 
mit not  merely  a  repeal  of  the  judgment,  but  a 
violation,  a  virtual  abrogation,  indeed,  of  the 
contract  on  which  it  was  founded;  for  none 
can  fail  to  perceive  the  thousand  fraudulent 
devices  for  profit  or  favor  which  the  toleration 
of  such  a  practice  would  naturally  call  into  ac- 
tion to  defeat  the  rights  of  creditors.  The 
courts  of  justice  might  thus  be  made  to  sub- 
serve only  the  purposes  of  dishonesty,  and  be 
transformed  into  engines  of  monstrous  wrong. 
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It  has  been  argued  in  support  of  this  motion, 
that  bank. notes  constitute  good  and  lawful 
payment  if  received;  that  as  the  law  recognizes 
their  circulation,  debtors  may  lawfully  tender 
them  in  payment,  and  creditors  may  lawfully 
receive  them  though  not  legally  bound  to  do  so. 
From  these  postulates  it  is  then  attempted  to 
draw  the  following  conclusions:  1.  That  the 
marshal  is  the  plaintiff's  agent,  who  by  the  ex- 
ecution may  receive  the  plaintiffs  debt. 
2.  That  he  who  may  lawfully  receive  payment, 
may  have  a  lawful  tender  of  payment  made  to 
him.  8.  That  if  a  tender  or  payment  of  bank 
notes  to  the  principal,  not  by  him  objected  to. 
is  a  good  tender  or  payment,  the  like  tender  or 
payment  to  the  agent  is  equally  good.  This 
argument,  to  say  the  least  of  it,  is  wholly  un- 
tenable. "Tis  undoubtedly  true  that  the  cred- 
itor may  receive  either  bank  notes  or  blank  pa 
per  in  satisfaction  of  his  debt,  for  the  reason 
that  his  power  over  that  debt  is  supreme,  and 
he  may  release  it  without  payment  of  any  kind , 
if  he  think  proper.  But  the  fallacy  of  the  argu- 
ment here  'consists  in  totally  miscon-  [*2S7 
ceiving  the  situation  and  functions  of  the  mar- 
shal. He  is  properly  the  officer  of  the  law 
rather  than  the  agent  of  the  parties,  and  i» 
bound  to  fulfil  the  behests  of  the  law;  and  this. 
too,  without  special  instruction  or  admonition 
from  any  person.  If,  then,  when  commanded 
to  levy  a  sum  of  money,  he  make  a  return  that 
he  has  not  done  this,  but  has  of  his  own  merr 
will  substituted  for  money  depreciated  bank 
notes,  his  return  is  an  admission,  on  oath,  that 
he  has  both  disobeyed  his  orders  and  transcend- 
ed his  powers,  for  legally  he  has  no  powers 
save  those  he  derives  from  the  precept  he  u 
ordered  to  obey.  Can  it  be  doubted  that  upon 
application  from  those  whose  interests  are  in- 
volved in  the  performance  of  his  duties  by  the 
marshal,  it  is  the  right  and  the  duty  of  the 
court  in  such  a  case  to  correct  the  irregularruef 
of  its  officer,  and  to  compel  him  to  perform  hii 
duty?  There  is  inherent  in  every  court  a  pow- 
er to  supervise  the  conduct  of  its  officers,  ami 
the  execution  of  its  judgments  and  process. 
Without  this  power,  courts  would  be  wholly 
impotent  and  useless.  The  returns  of  the 
marshal  in  this  case  upon  the  final  process  in 
his  hands,  showing  the  receipt  by  htm  of  de- 
preciated bank  paper  in  satisfaction  of  that 
process  which  ordered  him  to  collect  money: 
are  held  to  be  departures  from  the  performance 
of  his  duty  as  plainly  enjoined  by  the  procea 
itself,  are  deemed  therefore  illegal  and  void, 
and  ought  upon  the  application  of  the  part; 
injured  thereby  to  have  been  set  aside  and  an- 
nulled by  the  court.  In  conformity  with  the 
principles  herein  sanctioned,  we  therefore  ordet 
it  to  be  certified  to  the  judges  of  the  Circuit 
Court  for  the  Southern  District  of  Mississippi, 
that  satisfaction  should  not  be  entered  on  Ux 
execution  of  fieri  facia*  which  was  sued  out  ii 
this  case  on  the  4th  of  June,  1840,  in  favor  « 
the  said  Robert  Thompson  against  the  i 
Thomas  Griffin  and  Hugh  Ervm,  for  the  < 
of  $1,740.02  with  interest  and  cost*; 
further,  that  the  execution  of  fi.  fa.,  which 
sued  out  against  the  said  Thomas  Grifla  ■■ 
Hugh  Ervin  on  the  sixth  day  of  No 
1841,  should  not  be  quashed;  and  that  the  : 
tion  of  the  plaintiff  in  the  Circuit  Court  l" 
be  overruled. 
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Digitized  by 


Google 


ISM 


BUCKHANNAN  BT  AL.  V.  TiNNIN  ET  AL. 


257 


ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  on  the  points  and  questions  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  were  certi- 
fied to  this  court  for  its  opinion  agreeably  to 
>  858*]  the  act  of  Congress  *in  such  case  made 
tad  provided,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  the  opinion  of  this 
court  that  satisfaction  should  not  be  entered 
on  the  execution  of  fieri  facia*,  which  was  sued 
oat  in  this  case  on  the  4th  of  June,  1840,  in 
I«Tor  of  the  said  Robert  Thompson  against  the 
sud  Thomas  Griffin  and  Hugh  Ervin  for  the 
.sum  of  $1,740.02,  with  interest  and  costs:  and 
farther,  that  the  execution  otfi.fa..  which  was 
sued  ont  against  the  said  Thomas  Griffin  and 
Hugh  Ervin  on  the  6th  day  of  November,  1841, 
should  not  be  quashed:  and  that  the  motion  of 
the  plaintiff  in  the  Circuit  Court  should  be 
overruled.  Whereupon  it  is  now  here  ordered 
sad  adjudged  that  it  be  so  certified  to  the  said 
Circuit  Court. 

I        Oted-g  How.,  881 ;  3  How,  ISO ;  1  Abb.  XT.  S.,  176 ; 
1  Wood.  *  M..  SO. 


BUCKHANNAN,  HAG  AN  &  CO.,  for  the 

ok  of  Gbobge  Buckhannan,  Plaintiffs, 

t>. 

WILLIAM  TINNIN,  RALPH  CAMPBELL, 
ahd  JOHN  G.  ANDREWS,  Defendants. 

Zacutkm — acceptance  of  depredated  bank  notes 
tf  marshal  m  discharge  of— plaintiff's  assent 
presumed* 

If  the  marshal  receives  bank  notes  In  discharge 
of  an  execution,  and  the  plaintiff  sanctions  It, 
ttttci  expreesedly  or  impliedly,  he  Is  bound  by  It, 
•ad  •  motion  to  quash  the  return  ought  to  be  re- 
futed. 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Mis- 
aaappL 

Buckhannan,  Hagan  &  Co.  recovered  a  judg- 
ment in  the  court  below  against  Tinnin,  and 
issued  a  fieri  facias  on  the  16th  December,  1880. 
i.  part  of  the  money  was  received  in  bank 
aotes,  under  the  circumstances  stated  in  the 
nation  to  quash  that  part  of  the  return,  upon 
which  motion  the  judges  were  divided  in  opin- 
ion. 

It  was  as  follows: 

This  was  a  motion  made  by  plaintiff  in  the 
above  entitled  case,  to  quash  so  much  of  the 
sanhal's  return  on  an  execution  otfieri  facias, 
which  issued  from  the  clerk's  office  of  this 
eoart,  on  the  16th  day  of  December,  1880,  in 
favor  of  Buckhannan,  Hagan  &  Co.,  use  of 
George  Buckhannan.  against  William  Tinnin, 
BalpE  Campbell,  and  John  U.  Andrews,  for 
the  mm  of  $4,492.54,  with  interest  from  28d 
of  May,  1888,  until  paid,  together  with  costs, 
at  to  the  words  and  figures  following,  to  wit: 
889*}     *"  Received  on  this  execution  thir- 


Non.— A»  to  payment  in  forged  or  depreciated 
Mpwv  tfeet  of,  see  note  to  Bank  of  United  States 
r.ttakof  Georgia,  10  Wheat.,  383. 
Howard  i. 


teen  hundred  dollars,  in  Union  money,  17th 
February,  1840." 

And  in  support  of  said  motion,  said  execu- 
tion of  fieri  facias  was  read  in  evidence  to  the 
court,  which  execution  of  fieri  facias,  together 
with  the  return  and  indorsements  thereon, 
which  were  also  read  in  evidence  to  the  court, 
are  in  the  words  and  figures  following,  to  wit: 

United  States  of  America,       ) 

Southern  District  of  Mississippi,  f 

The  President  of  the  United  States,  to  the 
Marshal  of  the  Southern  District  of  Mississippi, 
greeting:  Whereas,  at  the  May  Term,  1889,  of 
the  Circuit  Court  of  the  United  States  for  said 
district,  George  Buckhannan,  John  Hagan, 
and  Edward  Whittlesey,  under  the  firm  of 
Buckhannan,  Hagan  &  Co.,  for  the  use  of 
George  Buckhannan,  recovered  judgment 
against  William  Tinnin  for  the  sum  of  $4,492.- 
54,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum  from  the  23d  day  of  May, 
A.  D.  1839,  until  paid,  together  with  costs  and 
charges  by  said  plaintiff  in  and  about  their  suit 
in  Jhat  behalf  expended,  whereof  the  said  de- 
fendant was  convicted,  as  appears  to  us  of  rec- 
ord. And  whereas,  on  the  nineteenth  day  of 
June,  A.  D.  1889,  an  execution  of  fieri  facias 
issued  from  our  said  court,  directed  to  the 
marshal  of  said  district,  for  the  amount  of  said 
judgment,  interest,  and  costs  as  aforesaid, 
which  execution  was  levied  on  certain  property 
of  said  defendant,  which  property  was  suffered 
to  remain  in  possession  of  said  defendant,  upon 
executing  a  forthcoming  bond  according  to 
law,  with  Ralph  Campbell  and  John  G.  An- 
drews as  security,  which  said  bond  was  returned 
to  our  said  court,  at  the  November  Term  there- 
of, A.  D.  1889,  by  the  marshal  aforesaid  for- 
feited, and  thereby  has  the  force  and  effect  of 
a  judgment,  according  to  the  statute  in  such 
case  made  and  provided,  as  well  against  the 
said  sureties  as  against  the  defendant  to  said 
originial  execution  for  said  debt,  interest  and 
costs.  Now,  therefore,  you  are  hereby  com- 
manded, that  of  the  goods  and  chattels,  lands 
and  tenements,  of  the  said  William  Tinnin, 
Ralph  Campbell,  and  John  G.  Andrews,  late 
of  your  district,  you  cause  to  be  made  the 
amount  of  said  judgment,  interest,  and  costs 
so  recovered  as  aforesaid;  also  the  sum  $89.67 
including  the  costs  accrued  since  the  emanation  , 
of  said  execution,  and  that  you  have  the  said 
moneys  before  our  said  Circuit  Court,  at  a  term 
to  beheld  on  the  first  Monday  of  May  next, 
•to  render  to  the  said  plaintiffs;  and  f*260 
have,  also,  then  and  there  this  writ. 

Witnkss  the  Honorable  Roger  B.  Taney, 
Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  at  Jackson,  the  first  Mon- 
[l.b.]  day  of  November,  A.  D.  1889,  and  in 
the  64th  year  of  the  Independence  of 
the  United  States. 

Issued  the  16th  day  of  December,  1839. 

Wm.  Bcknw.  Clerk. 

Indorsed.  "  No  security  of  any  kind  is  to  be 
taken.  Wm.  Burns,  Clerk. 

Marshal's  Return, 

Received  on  this  execution  thirteen  hundred 
dollars  in  Union  money.  17  February,  1840, 
and  balance  suspended  by  order  of  plaintiffs. 
W.  M.  Gwru,  Marshal, 

By  J.  F.  Cook,  Deputy. 

260 


Digitized  by 


Google 


260 


SUPREME  COUBT  OF  THE  UNITED  STATES. 


1844 


Pees. 


Com'n  $1,800 

•    $19  00 

i  corn's  on  $3,283.21 

84  32 

Levy,  ent'g  and  ret'g    - 

6  SO 

Mileage 

1  60 

$61  32 

It  was  admitted  that  the  words  "Union 
money,"  in  said  return,  signified  notes  of  the 
Mississippi  Union  Bank,  and  that  on  the  17th 
day  of  February,  1840,  said  notes  were  worth 
but  seventy-five  cents  to  the  dollar. 

Which  was  all  the  evidence  offered  on  the 
trial  of  said  motion,  which  motion  was  con- 
tested by  the  said  William  Tinnin,  Ralph 
Campbell,  and  John  Q.  Andrews;  and  on  the 
question,  whether  that  portion  of  said  marshal's 
return,  which  is  in  the  words  and  figures  fol- 
lowing, to  wit: 

"Received  on  this  execution  thirteen  hun- 
dred dollars  in  Union  money,  17  February, 
1840,"  should  be  quashed,  the  judges  were 
opposed  in  opinion,  which  is  ordered  to  be  cer- 
tified to  the  Supreme  Cpurt  of  the  United 
States  for  decision. 

The  cause  was  submitted  upon  printed  argu- 
ment by  Messrs.  Duncan  and  Holt  for  the 
plaintiffs  in  the  court  below. 

On  a  certificate  to  the  Supreme  Court,  from 
261*1  the  judges  of  the*United  States  Cir- 
cuit Court  for  the  Southern  District  of  Missis- 
sippi, that  in  this  case  they  were  opposed  in 
opinion. 

Upon  a  fieri  facia*  from  said  court  in  favor 
of  the  plaintiffs  against  the  defendants,  dated 
16th  December,  1889,  returnable  on  the  first 
Monday  in  May,  1840,  the  marshal,  on  the  17th 
day  of  February,  1840,  without  the  assent  of 
plaintiffs,  received  $1,800  in  notes  of  the  Mis- 
sissippi Union  Bank,  then  depreciated  twenty- 
five  per  cent. 

The  marshal  returned  that  he  had  received 
Union  money ;  and  the  plaintiffs  moved  to  quash 
so  much  of  the  return ;  and  it  was  admitted  on 
the  trial  that  the  Union  money  was  bank  notes 
of  the  Union  Bank,  and  that  those  notes  were 
depreciated  twenty-five  per  cent.  The  District 
Court  had  uniformly  quashed  such  returns, 
and  the  Supreme  Court  of  the  State  had  re- 
peatedly quashed  such  returns.  The  Circuit 
Judges  differing  in  opinion,  brings  the  question 
before  this  court. 

'Plaintiffs  argue  that  the  marshal  had  no 
right  to  receive  any  property  in  discharge  of 
the  execution,  because  the  process  required  him 
to  make  money.  The  authority  of  the  marshal 
was  special,  and  derived  from  the  law  of  the 
land,  and  the  defendants  and  all  others  had 
notice  of  the  extent  of  the  powers  delegated  by 
the  law  to  the  officer;  and  if  he  took  anything 
but  dollars,  which  in  legal  intendment  must  be 
gold  and  silver,  he  was  abusing  his  trust  and 
acting  without  authority.  The  marshal  was 
bound  to  bring  into  court  the  dollars,  not  prop- 
erty. 

Plaintiffs  rely  on  the  following  authorities: 
4  Howard.  404;  5  Howard,  246,  621-624;  9 
Johns.,  261,  262;  1  Cowen,  46;  4  Cowen,  553; 
2  J.  J.  Marshall,  70,  71 ;  2  North  Carolina  Rep., 
529;  Dudley's  Law  and  Equity  R.,  856;  Mar- 
tin's L.  Acta,  205. 

Upon  the  manner  of  executing  process,  and 
the  forms  of  process  and  returns,  and  their 
260 


effects  in  any  State,  the  decisions  of  the  Su- 
preme Courts  of  such  State  are  entitled  to  great 
weight,  if  not  conclusive. 

Mr.  Justice  Daniel  delivered  the  opinon  of 
the  court: 

The  principles  ruled  in  the  case  of  Thompson 
v.  Griffin  and  Brvin  as  those  which  define  the 
duties  and  should  govern  the  conduct  of  the 
marshal  in  levying  executions  committed  to  his 
hands,  have  been  here  again  considered  and  ap- 
proved. They  would  be  decisive  also  of  the 
case  now  under  consideration,  bat  for  two 
points  of  difference  between  this  and  the  case 
of  Thompson  v.  Griffin  et  al.  These  two  points 
arise,  1st,  upon  the  time  intervening  between 
the  return  of  the  marshal  and  the  plaintiffs 
motion,  as  tending  to  show  an  acquiescence  bv 
•the  plaintiff;  and,  second,  upon  the  [*262 
additional  evidence  in  this  case  amounting  to 
proof  of  approbation  or  sanction  by  the  plaintiff , 
express  or  implied,  of  the  conduct  of  the  mar- 
shal. In  Thompson  v.  Griffin  et  al.  applica- 
tion was  made  to  the  court  at  the  earliest 
practicable  period  to  set  aside  the  marshal's 
return,  and  there  was  throughout  no  fact 
or  circumstance  tending  to  show  a  recogni- 
tion, by  the  party,  or  a  moment's  acquiescence 
by  him  in  the  irregularity  complained  of. 
In  the  present  case,  the  return  of  the  marshal 
showing  the  receipt  by  him  of  the  depreciated 
bank  notes  bears  date  on  the  17th  February. 
1840;  the  motion  to  quash  was  made  in  May, 
1842.  Thus  an  interval  of  more  than  two  years 
was  permitted  to  elapse  between  the  return  and 
the  motion;  a  period  during  which  the  party 
must  be  presumed  to  have  been  cognizant  of 
the  return,  a  public  and  official  proceeding  to 
be  found  amongst  the  files  and  records  of  the 
court  to  which  access  might  at  all  times  have 
been  had.  If  this  fact  stood  alone,  unassociated 
with  and  unexplained  by  any  other,  it  would 
of  itself  imply  at  least,  on  the  part  of  the  plaint- 
iff, laches  and  negligence  in  the  prosecution  of 
his  interests,  if  not  an  assent  by  him  to  the  acts 
of  the  officer.  This  fact  of  tune,  however,  is 
by  no  means  solitary  or  isolated  in  the  evidence 
in  this  cause.  The  language  of  the  return 
certainly  imports  no  objection  by  the  plaintiff 
or  by  any  other  to  the  receipt  of  the  $1,800,  or 
to  the  medium  in  which  they  were  collected:  so 
far  from  this,  when  taken  altogether,  that  lan- 

fuage  strongly  implies,  if  it  does  not  directly 
eclare,  that  the  plaintiff,  or  whosoever  he  was 
that  took  control  of  the  matter,  approved  of 
the  proceeding  so  far  as  it  had  gone,  and  ob 
jected  only  to  a  collection  of  the  residue  of  the 
execution  at  that  time.  It  should  not  be  lost 
sight  of,  either,  in  construing  this  language, that 
no  exception  to  any  one  kind  of  medium,  or 
preference  for  any  other,  is  indicated  in  the 
inhibition  as  stated ;  it  is  a  simple  direction  to 
proceed  no  farther.  It  cannot  be  objected  to 
the  return  in  question,  that  it  is  the  act  or  dec- 
laration of  the  officer  whose  conduct  in  mak- 
ing it  is  impeached.  Although  the  act  of  that 
officer,  it  is  a  sworn  return,  and  must  stand  un- 
til falsified.  It  is  introduced  by  the  plaintiff 
himself  in  support  of  his  motion ;  is  indeed  the 
only  evidence  he  has  adduced  to  sustain  it;  he 
relies  on  this  return,  and  in  so  doing  must  take 
it  entire;  he  cannot  be  permitted  to  garble  it. 
The  return  must  be  received  as  stating  the  truth 
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It  most  be  received  in  all  its  parts;  and  if  so,  it 
comes  (especially  when  viewed  in  connection 
with  the  interval  between  the  dates  of  that  re- 
263*]  turn  and  of  the  motion  in  this  *case),  on 
the  part  of  the  plaintiff,  an  acquiescence  if  not 
a  direct  sanction,  which  at  this  day  this  court 
is  unwilling  to  disturb.  Great  wrong  might, 
by  w  late  an  interference,  be  visited  upon  the 
officer,  who  may  have  been  reposing  upon  the 
conduct  of  this  plaintiff:  and  the  danger  of  a 
result  like  this  is  enhanced  by  the  total  absence 
of  anything  like  proof  to  show  that  the  plaint- 
iff ever  refused  to  receive  the  amount  collected 
by  the  marshal,  and  may  not  have  actually  re- 
ceived and  applied  it  to  his  own  use.or  at  what 
rate  of  value  if  so  received.  This  court  is  of 
the  opinion  upon  the  case  certified  to  them,  that 
the  return  of  the  marshal  of  the  17th  of  Febru- 
ary, 1840,  should  not,  under  the  facts  disclosed 
in  tab  case,  be  quashed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Mississippi,  and  on  the  point  and  question  on 
which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  was  certi- 
fied to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
rided,  and  was  argued  by  counsel ;  on  consider- 
ation whereof,  it  is  the  opinion  of  this  court 
that  the  return  of  the  marshal  of  the  17th  of 
February,  1840,  should  not,  under  the  facts 
disclosed  in  this  case.be  quashed.  Whereupon, 
it  know  here  ordered  and  ad  judged,  by  this 
court,  that  it  be  so  certified  to  the  said  Circuit 
Court. 

Cned-1  Abb.  TJ.  S-,  ITS. 


JOHN  MURPHY  and  JOHN  DARRLNG 
TON,  Administrators  of  William  Mathb- 
sojc,  Deceased,  Plaintiffs  in  Error, 
v. 
ANGUS  STEWART,  Administrator  of  Alex- 
ander Grant. 

Judgment  arrested,  misjoinder  of  counts — order 
am*ting  vacated — nolle  prosequi  at  to  one 
mat  judgment  on  the  outer  nunc  pro  tunc — 
wAere  declaration  alleges  partnership,  general 
terdiet  presumes  the  fact — amendment,  in  dis- 
cretion of  court  below. 

The  tourt  below,  on  motion,  arrested  a  Judgment 
tor  the  plaintiff,  after  verdict,  but  without  enter- 
»?  also  that  be  took  nothing-  by  his  writ. 


The  declaration  contained  two  counts;  in  the 
first,  the  plaintiff  sped  as  administrator ;  and  in  the 
second,  In  his  own  personal  right.  A  general  ver- 
dict was  given,  and  the  Judgment  arrested  on  ac- 
count of  the  misjoinder  of  counts. 

Afterwards,  and  before  a  writ  of  error  was 
brought,  a  motion  was  made  by  the  plaintiff  to  pet 
aside  the  order  arresting  the  judgment,  and  for 
leave  to  enter  a  nolle  prosequi  upon  the  second 
count. 

Affidavit  was  filed  by  the  plaintiff's  counsel,  stat- 
ing that  the  only  evidence  offered  on  the  trial  was 
given  on  the  part  of  the  plaintiff,  and  that  the  de- 
fendant 'offered  no  evidence  whatever.  The  [»26* 
nature  of  the  evidence  va%s  also  stated,  and  the 
facts  stated  In  the  affldavtftrere  not  controverted. 

The  couxt  below  set  aside  the  order  arresting  the 
judgment,  a  year  after  it  was  made,  and  allowed 
the  verdict  to  be  amended  by  entering  the  same 
nunc  pro  tunc,  on  the  first  count  only. 

In  this  there  was  no  error. 

All  that  is  required  is  that  the  court  should  amend 
the  verdict  with  a  reasonable  time:  and  this  may 
be  done  upon  the  Judge's  notes  of  the  evidence 
given  at  the  trial  or  upon  any  other  clear  and  sat- 
isfactory evidence.  The  practice  is  a  salutary  one 
and  In  furtherance  of  Justice. 

The  necessity  of  apro/ert  of  letters  of  administra- 
tion depends  upon  the  local  laws  of  a  State. 

Where  the  declaration  alleges  a  partnership,  and 
the  jury  find  a  general  verdict,  they  must  be  pre- 
sumed to  have  found  that  fact :  and  proof  that  the 
chose  In  action  was  Indorsed  in  blank  was  suffi- 
cient to  sustain  the  first  count.  The  plaintiff  has  a 
right  to  elect  in  what  right  he  sues. 

After  all.  the  question  of  amendment  was  a  ques- 
tion of  discretion  In  the  court  below,  upon  its  own 
review  of  the  facts.  This  court  has  no  right  or 
authority,  upon  a  writ  of  error,  to  examine  the 
question ;  It  belonged  appropriately  and  exclusively 
to  the  court  below. 

THIS  cause  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Alabama. 

In  1818  and  1820,  the  following  promissory 
note  and  due-bill  were  given: 
$8,488.18.  80th  September,  1818. 

Four  months  after  date  I  promise  to  pay 
Grant  &  McGuffle,  or  order,  three  thousand 
four  hundred  and  twenty-eight  dollars  eighteen 
cents,  value  received.  Wm.  Mathebon. 

Indorsed, 

Grant  &  McGuffie. 
Charleston.  25th  February,  1820. 
Due  Grant  &  McGuffle,  or  bearer.on  demand, 
three  hundred  and  forty-four  dollars  sixty-six 
cents,  with  interest  from  date. 
$344.66.  William  Matheson. 

In  1888,  Angus  Stewart,  as  the  administrator 
of  Grant,  who  was  alleged  to  be  the  surviving 
partner  of  Grant  and  McGuffle,  brought  a  suit 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Alabama  against 
Murphy  and  Darlington,  administrators  of 
Matheson. 

The  record  (as  brought  up  by  a  certiorari) 


Sot*-— Ezecutorx  and  Administrator*,  what  de- 
(Made  taey  cansue  in  their  individual  name. 

Administrators  may  sue  in  their  own  rijd't  for 
causes  of  action  accruing  to  them  after  the  (loath 
o«  their  intestate.   Mercvln  v.  Smith,  3  Hill.  N.  Y., 

an 

Wben  a  contract  is  made  with  an  executor  or 
administrator,  personally  after  the  death  of  the 
nsfcstor  or  intestate,  or  where  money  is  received 

r  tbe  person  sued,  after  such  death,  the  executor 
or  administrator  may  sue.  either  in  his  own  name 
ot  m  executor  or  administrator.  Merritt  v.  Sea- 
man,* Barb.  X.  Y  ,330. 

An  administrator  may  maintain  debt  in  one 
State,  in  his  individual  capacity,  upon  a  judgment 
"•covered  by  him  in  unother  State  as  administrator. 
Tahasdge  v.  Chapel.  16  Mass.,  71. 

Where  an  administrator  pays  a  debt  for  which  his 

Howard  2. 


Intestate  was  liable  as  surety,  he  may  recover  the 
amount  either  in  his  own  name  or  as  admlstrator. 
Mowry  v.  Adams,  11  Mass.,  327. 

An  executor  or  administrator,  thus  vested  with  a 
representative  character,  may  sue  either  in  his  own 
name,  or  as  executor  or  administrator  upon  a  note 
given  to  him  as  executor,  for  a  debt  due  to  his  tes- 
tator or  to  the  estate.  Merritt  v.  Seaman,  6N.  Y. 
(2  Seld.),  188;  Mowry  v.  Adams.  11  Mass.,  327:  Tal- 
mage  v.  Chapel,  16  Mass.,  73 ;  Blddle  v.  Wilkins,  1 
Pet.,  692;  Bright  v.  Currie,  5  Sandf.  N.  Y.,  438;  8. 
C,  10  N.  Y.  Leg.  Obs.,  104. 

But,  although  the  executor  may  elect  In  what 
capacity  he  will  sue,  an  action  brought  by  him,  in 
his  individual  capacity,  la.  In  general,  most  appro- 

Sriate.    Jo.,  Orlnnell  v.- Buchanan,  1  Daly  (N.  Y. 
uper.  Ct.1,  538. 
An  administrator  Is  the  legal  owner  of  the  assets, 
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showed  that  the  declaration  contained  the  two 
following  counts,  first :  * 

266*]  *Angu8  Stewart,  who  is  a  citizen  of 
the  State  of  South  Carolina,  and  administrator 
of  all  and  singular  the  goods  and  chattels.rights 
and  credits,  of  Alexander  Grant,  deceased, 
who  was  survivor  of  McGuffle,  late  mer- 
chants and  partners,  trading  under  the  name 
and  firm  of  Grant  &  McGuffle,  who  at  the 
time  of  their  death,  and  at  the  time  of  the  exe- 
cution of  the  contrackherein|set  forth,  were  also 
citizens  of  the  State*of  South  Carolina,  com- 
plains of  John  Murphy  and  John  Darrington, 
administrators,  with  the  will  annexed,  of  Will- 
iam Matheson,  deceased,  citizens  of  the  State 
of  Alabama,  in  custody,  andsoforth,  in  a  plea 
of  trespass  on  the  case,  andsoforth;  for  that, 
whereas  the  said  William  Matheson,  in  his  life- 
time, on  the  80th  day  of  September,  1818,  at 
Charleston,  to  wit,  in  the  district  aforesaid, 
made  his  promissory  note  in  writing,  by  which 
he  promised  to  pay  said  Grant  &  McGuffle,  or 
order,  four  months  after  the  date  thereof, 
$3,428.18,  value  received,  and  then  and  there 
delivered  said  note  to  said  Grant  &  McGuffle ; 
and  also,  on  25th  February,  1820,  said  Mathe- 
son executed  his  due-bill,  or  promissory  note, 
at  Charleston,  to  wit,  in  district  aforesaid,  by 
which  he  promised  to  pay  said  Grant  &  Mc- 
Guffle, or  Dearer,  on  demand,  $344.66,  with 
interest  from  the  date  of  said  note;  which  peri- 
ods have  long  since  elapsed ;  and  being  so  li- 
able, he,  the  said  Matheson,  in  his  lifetime,  and 
his  said  administrators  since  his  death,  prom- 
ised and  assumed  to  pay  to  said  plaintiff  the 
said  sums  of  money, to  wit,  the  sums  of  $3,428.- 
18  and  $844.56,  according  to  the  tenor  and 
effect  of  said  notes;  yet  neither  the  said  Mathe- 
son, in  his  lifetime,  nor  his  said  administrators 
since  his  death,  have  paid  the  said  several  sums 
of  money,  according  tn  their  several  prom- 
ises and  assumptions,  and  the  tenor  and  effect 
of  the  said  notes,  either  to  said  Grant  &  Mc- 
Guffle, in  their  lifetime,  or  to  said  admlnistator 
since  their  death,  to  the  damage  of  said  ad- 
ministrator $16,000. 
The  second  count  was  as  follows: 
And  whereas,  also,  the  said  Angus  Stewart 
complains  of  said  defendants,  administrators  as 
aforesaid,  in  custody,  &c. ;  for  that  whereas 
the  said  William  Matheson,  on  the  30ih  Sep- 
tember, 1818,  at  Charleston,  Ac.,  made  his  cer- 
tain promissory  note,  in  writing,  whereby  he 
promised  to  pay,  four  months  afterdate  thereof, 
to  one  Grant  &  McGuffle,  or  order,  $3,428.18, 
and  then  and  there  delivered  the  said  note  to 
Grant  &  McGuffle ;  and  the  said  Grant  &  Mc- 
Guffle, to  whose  order  the  said  note  was  paya- 
ble,  then  and  there   indorsed  and  delivered 


the  same  to  the  said  plaintiffs,  all  of  which 
•the  said  Matheson  had  full  notice;  [*266 
which  period  has  now  elapsed.  And  the  said 
Matheson  also,  on  the  25th  February,  1820,  at 
Charleston  aforesaid,  <fcc.,  made  his  note,  in 
writing,  whereby  he  promised  to  pay  to  Grant 
&  McGuffle,  or  bearer,  on  demand,  $344.66, 
with  interest  from  the  date  of  the  said  note, 
and  then  and  there  delivered  the  same  to  said 
Grant  &  McGuffle,  who  then  and  there  deliv- 
ered the  samejto  the  said  Angus  Stewart.  And  the 
said  note  being  due  and  demanded  in  the  life- 
time of  the  said  Matheson,  he  was  liable  to  pay 
the  same;  and  being  so  liable,  the  said  Mathe- 
son, in  his  lifetime,  undertook  and  promised  to 
pay  the  same,  and  his  administrators  since  his 
death;  but  neither  did  the  said  Mathe- 
son, in  his  lifetime,  nor  have  his  ad- 
ministrators since  his  death,  paid  the  said 
sums  of  money,  according  to  their  sev- 
eral promises,  and  the  tenor  and  effect  of  the 
said  notes,  although  said  Matheson  in  his  life- 
time was,  and  his  administrators  have  been, 
since  his  death,  frequently  requested  to  do  so, 
to  the  damage  of  the  said  plaintiff  $16,000;  and 
thereof  he  brings  suit,  &c. 

To  this  declaration  the  plaintiffs  in  error. 
Murphy  and  Darrington,  put  in  two  pleas,  viz. : 
the  general  issue  and  the  statute  of  limitations. 

The  case  was  tried  at  November  Term,  1840, 
when  the  Jury  found  for  the  plaintiff,  and  as- 
sessed his  damages  at  $8,250. 

At  the  same  term,  a  motion  for  arrest  of  the 
judgment  was  made  and  granted,  on  the  ground 
of  a  misjoinder  of  counts  and  causes  of  action 
in  the  declaration. 

At  March  Term,  1841,  nothing  was  done  in 
the  case;  but  in  the  November  Term,  1841,  on 
motion  of  the  counsel  for  the  plaintiff,  the  or- 
der of  the  November  Term,  1840,  arresting  the 
judgment,  was  vacated,  the  verdict  was  or- 
dered to  be  amended  so  as  to  apply  to  the  first 
count  in  the  declaration,  the  plaintiff  was  per- 
mitted to  enter  a  nolle  prosequi  on  the  second 
count  in  the  declaration,  and  judgment  was 
directed  nunc  pro  tune  upon  the  verdict,  ap- 
plying it  to  the  first  count  in  the  declaration; 
and  judgment  was  entered  accordingly. 

The  ground  upon  which  the  court  set  aside 
the  order  arresting  the  judgment,  &c.,  was  the 
following  affidavit,  which  was  filed,  accompa- 
nied by  the  deposition  of  Chapman  Levy,  which 
was  the  same  that  was  read  upon  the  trial.  The 
deposition  is  too  long  to  be  inserted,  but  stated 
in  substance  that  the  notes  and  due-bill  were 
handed  to  Levy  for  collection  in  1821,  or  1822, 
and  that  lone  afterwards  he,  Levy,  had  a  con- 
versation with  Matheson,  which  was  supposed 
to  take  the  case  out  of  the  statute  of  limitations. 


and  may  sue  In  his  own  name  on  a  cause  of  action,  j 
In  respect  to  them,  arising  after  the  death  of  the 
decedent.    Holbrook  v.  white,  13  Wend.,  881.  ! 

An  executor  who  makes  a  lease  of  premises  be-  • 
longing  to  the  estate,  may  recover  thereon  In  his  | 
Individual   capacity.     Klngsland   v.  Ryckman,   5 
Daly  (N.  Y.  Super.  Ct.),  13. 

Two  executors  may  sue  upon  a  note  given  to  one 
of  them,  in  his  Individual  name,  but  in  settlement 
of  a  claim  of  the  estate,  without  any  indorsement. 
Lelond  v.  Manning,  4  Hun  N.  Y.,  7. 

When  on  executor  sues  on  a  cause  of  action  which  ; 
accrued  in  the  lifetime  of  the  deceased,  he  must 
declare  in  bis  representative  capacity  only.    But 
where  tbe  cause  of  action  accrued  after  the  death  | 
of  the  testator,  if  the  money  recovered  will  be  as- 
sets, the  executor  may  declare,  either  In  his  repre-  i 
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sentatlve  oharacter  or  In  his  own  name.  Kane  v. 
Paul,  14  Pet.,  33 :  aff'g  5  Cranch  C.  C,  848. 

If  the  plaintiff,  although  he  names  himself  ad- 
ministrator, sues  in  his  own  right,  be  need  not 
make  profert  of  the  letters  of  administration,  and 
is  not  bound  to  give  oyer  of  them.  Diddle  v.  Wil- 
klng,  1  Pet.,  888 ;  Mason  v.  Lawrason,  1  Cranch  C. 
C.,190. 

Executors  who  contract  for  the  sale  of  their  tes- 
tator's effects,  or  make  any  other  agreement  tn 
their  representative  character,  ore  not  bound  to 
declare  in  that  capacity,  but  may  sue  in  their  indi- 
vidual right ;  and  In  such  cose  It  is  sufficient  to  join 
as  plaintiffs  such  only  of  tbe  executors  as  Inter- 
fered, and  were  actual  parties  to  the  contract 
with  the  defendant.  1  Chltt.  PI.,  28 ;  Brasflngton 
v.  Ault,  2  Blng.,  177;  S.  C,  8  Moore,  340. 
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267#]  'Affidavit. 

Personally  appeared  before  me,  P.  Phillips, 
«  attorney  of  this  court,  who,  being  duly 
sworn,  says:  that  on  the  trial  of  the  cause  of 
Angus  Stewart  against  John  Murphy  and  John 
Darrmgton,  in  which  a  verdict  was  rendered 
for  the  plaintiff  at  the  November  Term,  1840, 
of  this  honorable  court,  the  plaintiff  offered  the 
impositions  of  Chapman  Levy,  Jacob  Axon, 

ud McKenzie,   and  the   notes,  all  of 

which  are  now  on  file;  that  this  was  the  only 
evidence  offered  by  plaintiff,  and  that  no  evi- 
dence was  offered  by  the  defendants,  and  that  the 
cause  went  to  the  jury  upon  the  above  deposi- 
tions of  the  plaintiff  alone        P.  Phillips. 

Sworn  to  and  subscribed  in  open  court,  8d 
December.  1841. 

David  Files,  C.  C.  C.  8.  D.  Ala. 

To  review  the  decision  of  the  court  in  setting 
nkie  the  order  for  arresting  the  judgment,  &c., 
the  writ  of  error  was  brought. 

Jr>.  Ogten  for  the  plaintiffs  in  error. 

Mr.  Seltan,  Attorney-General,  for  the  de- 
fendants in  error. 

Jfr.  Ogden,  for  the  plaintiffs  in  error,  con- 
tended that  the  motion  to  amend  the  verdict, 
by  naking  it  apply  to  the  first  count  in  the  dec- 
laration, should  have  been  made  during  the 
sunt  term  in  which  the  verdict  was  rendered, 
or  at  any  rate  at  the  next  term:  and  that  the 
court  below  should  not  have  ordered  the 
annulment  at  the  second  term  after  the  ver- 
dict was  rendered.  He  stated  that  he  had  been 
Me  to  find  no  case  where  such  a  motion  has 
been  granted  or  made  after  the  term  in  which 
the  pottea  was  returned  to  the  court  in  bench. 
'See  12  Peters,  492;  1  Sidernn,  162.) 

Bat,  second,  if  it  was  competent  for  the  court 
at  ao  late  a  day  to  order  the  verdict  to  be 
mended,  by  making  it  applicable  to  the  first 
count  in  the  declaration,  then  we  contend  that 
there  was  not  sufficient  in  that  count  to  justify 
•  judgment  in  favor  of  the  plaintiff  upon  it ; 
because, 

<.  This  count  of  the  declaration  does  not 
safflejently  allege  a  partnership  between  Grant 
ud  McGuffle,  nor  that  Grant  was  the  survivor 
of  them,  which  allegation  is  necessary  to  en- 
title the  plaintiff  to  recover. 

1  It  alleges  a  promise  by  Matheson  in  his 
lifetime,  and  by  his  administrators  since  his 
<Jesn,to  pay  the  plaintiffs  the  money  according 
to  the  promise*  made  to  Grant  and  McGuffle  in 
their  lifetime;  and  that  yet  neither  the  said 
Jutbeson  in  his  lifetime,  nor  his  said  adminis- 
268*]  tratora  "since  his  death,  have  paid  the 
ni&  sums  of  money,  either  to  Grant  and  Mc- 
Guffle in  their  lifetime,  nor  to  the  said  admin- 
istrator since  their  death,  to  the  damage  of  the 
art  administrator  $16,000. 

The  allegation  is,  that  Matheson  in  his  life- 
time, and  his  administrators  since  his  death, 
promised  to  pay  the  plaintiffs  the  sums  of 
■oney  mentioned  in  the  declaration.  Now, 
who  is  meant  by  the  plaintiffs?  Not  Grant  and 
MeSume,  for  they  are  both  dead.  The  only 
pWntuY  is  Angus  Stewart,  the  administrator. 
There  is,  then,  no  allegation  of  a  promise  to 

pay  Great  &  McGuffle,  nor  the  survivor  of 

tnea;  without  such  a  promise  no  action  can 
be  brought  by  the  administrator. 
*■  There  is  no  prof  ert  of  the  letters  of  admin- 
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istration.    This  defect  is,   however,  probably 
cured  by  the  verdict. 

But  independent  of  the  defects  in  the  decla- 
ration, there  was  no  evidence  in  the  case  justi- 
fying a  verdict  for  the  plaintiff  upon  this  count 
in  the  declaration. 

1.  There  is  no  sufficient  proof  of  the  part- 
nership between  Grant  and  McGuffle. 

The  only  evidence  upon  this  subject  is  found 
in  the  deposition  of  Chapman  Levy. 

He  says,  I  was  acquainted  with  McGuffle,  of 
the  firm  of  Grant  &  McGuffle,  "who  were  said 
to  have  a  mercantile  house  in  Charleston, 
South  Carolina." 

And  "Matheson  told  him,  the  witness,  that 
he  would  not  forget  the  kindness  of  Mr.  Mc- 
Guffle, and  the  assistance  he  had  received  from 
the  firm  through  him." 

The  plea  of  the  general  issue  puts  all  the 
material  allegations  in  the  declaration  in  issue. 

If,  therefore,  there  be  not<eufflcient  proof  of 
a  partnership  between  Grant  and  McGuffle,  the 
plaintiff  is  not  entitled  to  recover  under  this 
count. 

Again,  there  is  no  proof  of  the  death  of 
Grant  and  McGuffle,  or  of  either  of  them. 

The  only  evidence  upon  this  point  is  con- 
tained in  the  deposition  of  Levy;  he  says:  "I 
believe  I  was  then  informed  of  the  death  of 
one  or  both  Grant  and  McGuffle." 

It  is  confidently  believed  that  this  is  no  evi- 
dence of  the  death  of  Grant  and  McGuffle,  or 
of  either  of  them,  and  certainly  it  is  no  proof 
of  the  fact  which  was  the  survivor  of  them. 

*I  submit,  then,  that  there  was  no  r*269 
evidence  to  support  the  verdict  upon  the  first 
count  of  this  declaration. 

But,  second,  if  any  count  was  supported, 
it  was  the  second  count: 

1.  The  notes  offered  and  read  in  evidence. 

The  large  note  payable  to  Grant  &  McGuffle, 
or  order,  is  charged  in  this  count  to  have  been 
indorsed  by  them  to  the  plaintiff  Angus.  The 
note  is  produced  and  read  in  evidence,  and  is 
indorsed  by  Grant  and  McGuffle.  This  indorse- 
ment is  in  law  an  assignment  to  the  plaintiff, 
and  after  such  indorsement  Grant  &  McGuffle 
had  no  interest  in  the  note. 

This  second  count  states  that  the  smaller  note 
payable  to  Grant  or  McGuffle,  or  bearer,  was 
afterwards  delivered  by  them  to  the  plaintiff, 
who  thereupon  became  the  bearer  thereof,  and, 
as  such,  entitled  to  the  moneys  due  upon  the 
said  note. 

It  is  manifest  that  the  evidence  in  the  case 
was  sufficient  to  maintain  the  second  count,  if 
either  count  was  supported  by  the  evidence. 

If  I  am  right  here,  the  court  below  erred  in 
ordering  the  verdict  to  be  amended  so  as  to  make 
it  applicable  to  the  first  count  in  this  declara- 
tion— under  the  evidence  in  the  case,  the  verdict 
cannot  be  applied  to  the  first  count  in  the  dec- 
laration. 

But  it  is  contended  that  this  case  does  not 
come  within  the  rule  by  which  a  plaintiff  is 
permitted  to  enter  the  verdict  as  upon  one  count 
in  his  declaration,  and  to  enter  a  nolle  protequi 
upon  the  other  counts. 

This  is  a  declaration  stating  two  separate  and 
distinct  grounds  of  action,  in  two  distinct  and 
different  parties.  First,  in  the  administrator 
of  Grant,  as  the  surviving  partner  of  Grant  & 
McGuffle,  and  second,  in  Angus  Stewart,  in  his 
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own  right.  The  counts  are  wholly  Inconsistent 
with  each  other;  if  the  administrator  of  Grant 
has  a  right  to  recover,  Angus  Stewart,  in  his 
individual  capacity,  can  have  no  such  right. 
This  is  not  like  the  case  of  an  action  of  slander, 
in  which  the  declaration  contains  several  counts 
upon  different  words  spoken,  the  words  in  some 
of  the  counts  being  actionable,  in  others  not; 
and  where  evidence  was  given  only  upon  the 
counts  on  the  actionable  words. 

Upon  this  point.  I  refer  the  court  to  the  fol- 
lowing cases,  with  only  one  single  observation 
upon  them:  the  evidence  in  this  case  being  the 
notes  upon  which  the  suit  was  founded,  was 
evidence  under  both  counts  in  the  declaration. 
(Holly.  SehoUfieU,  6  Term  Rep.,  691.) 
270*]  *In  an  action  for  slander,  the  declara- 
tion contained  three  counts  upon  the  general 
issue  being  pleaded;  the  cause  was  tried,  and 
the  jury  found  a  general  verdict  for  the  plaint- 
iff for  fifty  pound* 

The  first  count  in  the  declaration  was  for 
words  not  actionable  in  themselves;  the  words  in 
the  other  counts  were  actionable. 

A  motion  was  made  to  arrest  the  judgment, 
because  the  damages  were  general  upon  all  the 
counts. 

The  counsel  for  the  plaintiff  insisted  that  the 
judgment  could  not  be  arrested  in  toto,  but  there 
must  be  a  venire  de  novo,  or  the  verdict  may  be 
amended  by  the  judge's  notes.and  entered  upon 
the  good  counts. 

The  court  were  of  opinion  that  there  should 
not  be  h  venire  de  novo,  and  that  as  the  damages 
were  entire,  the  judgment  must  be  arrested  in 
toto. 

Lawrence,  Justice,  said  "that  the  plaintiff 
ought  not  to  be  at  liberty  to  amend  by  the 
judge's  notes  in  the  case,  because  the  evidence 
applied  as  well  to  the  bad  as  to  the  good 
counts."  (Edutardt  v.  Hopkint,  Douglass'  Rep. , 
861.) 

In  assumpsit  the  declaration  contained  several 
counts — some  upon  promises  made  by  the  tes- 
tator, others  on  promises  made  by  the  defend- 
ants themselves.  To  the  first  set  of  counts  plene 
administravit  was  pleaded,  and  the  general  is- 
sue as  to  the  others. 

The  jury  found  for  the  plaintiffs  with  £147 
damages,  and  a  general  verdict  was  entered. 

The  Solicitor-General  obtained  a  rule  to  show 
cause  why  the  judgment  should  not  be  ar- 
rested, on  the  ground  that  the  verdict  was  gen- 
eral, and  the  counts  inconsistent,  and  such  as 
require  different  judgments  to  be  entered — 
viz. :  judgment  de  bonis  testatores  on  those  where 
the  premises  were  said  to  be  by  the  testator;  and 
de  bonis  propriison  the  others.  Baldwin,  for  the 
plaintiffs,  afterwards  obtained  a  cross  rule  for 
the  defendants  to  show  cause  why  the  the  postea 
should  not  be  amended  by  the  judge's  minutes, 
and  a  verdict  entered  for  the  plaintiffs  only  on 
the  counts  to  which  the  evidence  given  at  the 
trial  applied,  and  for  the  defendants  on  the 
other  counts. 

Buller,  Justice,  said  that  there  was  this  dis- 
tinction, that  if  there  was  only  evidence  at  the 
trial  upon  such  of  the  counts  as  were  good  and 
consistent,  a  general  verdict  might  be  altered 
from  the  notes  of  the  judge,  and  entered  only 
on  these  counts;  but,  if  there  was  any  evidence 
which  applied  to  the  other  bad  or  inconsistent 
counts  (as  if,  for  instance,  in  an  action  for 
864 


words,  where  some  actionable  words  *are  [*2  7 1 
laid,  and  some  not  actionable,  and  evidence 
given  of  both  sets  of  words,  and  a  general  ver- 
dict), then  the  postea  would  not  be  amended, 
because  it  would  be  impossible  for  the  judge  to 
say  on  which  of  the  counts  the  jury  had  found 
the  damages,  or  how  they  had  apportioned 
them;  that,  in  such  a  case,  the  only  remedy  is 
by  awarding  a  venire  de  novo. 

The  rule  to  arrest  the  judgment  was  dis- 
charged, and  the  other  rule  made  absolute,  but 
upon  the  payment  of  costs,  including  those  on 
the  motion  in  arrest  of  judgment. 

The  case  of  Bois  v.  Bois  (1  Levinz,  134)  was. 
an  action  for  slander.  The  declaration  con- 
tained two  counts.  The  words  laid  In  one  of 
the  counts  were  actionable,  in  the  other  not. 

The  damages  being  entire,  judgment  was 
stayed. 

Petrei,  Executor  ofStuble,  v.  Hannay  (8  Term 
Rep.,  659). 

This  was  an  action  for  money  paid  by  the 
plaintiff  as  executor,  and  also  for  money  paid 
by  the  testator  to  the  use  of  the  defendant,  for 
money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiffs  as  executors,  and  for 
money  had  ana  received  to  the  use  of  the  tes- 
tator in  separate  counts;  there  were  two  pleas, 
the  general  issue  and  the  statute  of  limitations. 
A  verdict  having  been  found  for  the  plaintiff 
generally  on  the  first  issue,  and  no  notice  taken 
of  the  last,  the  defendant  brought  a  writ  of 
error  to  the  House  of  Lords  on  two  grounds, 
that  no  verdict  was  given  on  the  second  plea, 
and  that  two  separate  demands  could  not  be 
joined  in  one  action. 

The  plaintiffs  then  obtained  a  rule  to  show 
cause  in  the  King's  Bench  why  he  should  not 
be  at  liberty  to  amend  according  to  the  judge's 
notes,  by  adding  a  verdict  for  him  upon  the 
second  plea,  and  by  entering  the  verdict  on  the 
counts  for  money  paid  by  the  executors,  and 
for  money  had  and  received  to  their  use. 

Buller,  Justice,  in  delivering  the  opinion  of 
the  court,  said  such,  amendments  have  fre- 
quently been  permitted.  The  entering  the  ver- 
dict was  a  slip  of  the  clerk  in  not  entering  the ' 
verdict  for  the  plaintiffs  on  the  second  plea.  As 
to  the  second  objection,  he  said  he  was  clearly 
of  opinion  that  it  was  not  error,  for  though  an 
executor  when  suing  for  a  debt  due  to  the  tes- 
tator, would  not  join  a  debt  due  to  himself  in 
his  own  right,  yet  it  was  the  constant  prac- 
tice to  join  in  the  same  declaration  several 
counts  for  money  had  and  received  by  the  de- 
fendant to  the  use  of  the  testator,  and  to  the 
use  of  the  executor  as  made. 

In  the  case  of  Hooker  v.  Quitter  (2  Strange. 
1271),  there  were  three  'counts  in  the  [*272 
declaration  as  executrix,  and  the  fourth  was- 
for  the  use  and  occupation  of  the  plaintiff's 
house.  Judgment  by  default  in  King's  Bench 
and  reversed  in  error. 

Per  Curiam.  There  being  no  verdict,  we  can 
presume  nothing,  but  that  the  fourth  count  is. 
as  it  appears,  in  her  own  right,  which  cannot 
be  joined  with  the  others,  and  the  damages  are 
entire. 

This  case  of  Hooker  v.  Quitter  is  more  fully 
and  better  reported  in  2  Wilson  Rep.,  171, 
vide  this  report. 

Mr.  Nelson,  Attorney-General,  for  the  de- 
fendants in  error: 
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It  to  objected, 

1st  That  the  caae  does  not  fall  within  the 
rate  by  which  a  plaintiff  is  permitted  to  enter 
the  verdict  as  upon  one  count  in  his  declara- 
tion, and  to  enter  a  nolle  prosequi  upon  the 
other  counts. 

id.  That  conceding  the  case  to  be  within  the 
rale,  the  court  below  erred  in  vacating  the 
order  to  arrest  the  judgment  of  November 
Term,  1840,  because  of  the  lapse  of  time;  and, 

Id.  That  there  was  no  evidence  in  the  case 
by  which  a  verdict  on  the  first  count  in  the 
declaration  upon  which  the  final  judgment  was 
rendered  could  be  supported. 

As  to  the  first  objection:  There  are  two 
rhmn  of  cases  in  which  a  verdict  may  be 
•mended  by  the  notes  of  the  judge,  or  other 
evidence,  so  as  to  avoid  the  objection  to  the 
nfflciency  of  the  declaration  of  the  plaintiff. 
The  first,  where  there  is  a  general  verdict,  and 
the  counts  are  consistent,  although  some  be 
bad;  the  second,  where  the  counts  are  incon- 
ooosatent,  although  severally  good.  In  the  one 
(Me,  all  that  is  necessary  to  be  shown  to  make 
the  role  applicable  is,  that  the  evidence  applied 
to  the  good  as  well  as  to  the  bad  counts.  In  the 
other,  it  must  be  shown  that  the  evidence  ap- 
plied exclusively  to  the  count  upon  which  the 
indict  is  sought  to  be  rendered.  (19  Wendell's 
Ben.,  828.  Lusk  v.  Hatting*.) 

The  present  is  a  case  falling  within  the  sec- 
ond class— of  inconsistent  counts — in  which  the 
judgment  was  arrested  for  misjoinder.  To  jus- 
tify the  order  of  the  court,  therefore,  all  that  is 
accessary  to  bring  the  cose  within  the  rule  is  to 
Arm  that  the  evidence  offered  below  was  ex- 
dnsively  applicable  to  the  first  count  of  the 
pfcrinthTs  declaration. 

This  will  be  be  done  in  the  discussion  of  the 
M  objection.  Assuming  for  the  present  that  it 
■  to,  the  following  cases  will  make  it  clear  that 
the  case  under  review  falls  within  the  rule. 
373]  •Kddoues  «t  al.  v.  Hopkins  et  at.. 
Banters  of  Harris  (1  Douglas,  876),  which 
establishes  the  principle  that  "  where  there  is  a 
general  verdict  on  a  declaration  consisting  of 
different  counts,  some  of  which  are  inconsistent 
or  bad  in  point  of  law,  and  evidence  has  only 
seen  given  on  the  good  or  consistent  counts,  the 
verdiet  may  be  amended  by  the  judge's  notes." 

W&tams  v.  Breedon  (1  Bosanquet  &  Puller, 
K*\  "  where  evidence  has  been  given  on  a  bad 
const  as  well  as  on  a  good  count,  if  it  appears 
fcythe  judge's  notes  that  the  jury  calculated  the 
danages  on  evidence  applicable  to  the  good 
count  only." 

The  cases  of  KnighUey  v.  Briel  (2  Maule  & 
Setwyn,  588),  and  Doe  v.  Perkins  (8  Term 
Beports,  749),  maintain  the  same  well- establish- 
ed doctrine. 

As  to  the  second  objection:  The  character 
of  the  case  having  been  thus  shown  to  be  such 
•»  to  brine  it  within  the  rule  for  amendment, 
jhesecona  inquiry  is,  whether  the  lapse  of  time 
■tapoted  any  obstacle  to  the  exercise  of  the 
power  by  the  court. 

That  it  did  not,  will  be  demonstrated  by  the 
^flowing  cases: 

-Die  v.  Perkins  (8  Term  Reports,  760),  in 
*aich  the  court  use  this  strong  language,  "  for 
that,  according  to  the  practice  of  amending  by 
the  judge's  notes,  which  was  of  infinite  utility 
to  the  suitors,  and  was  as  ancient  as  the  time 
Hovabs  1 


of  Charles  I.,  the  amendment  might  be  made  at 
any  time." 

Addington  v.  Allen  (11  Wendell,  421),  and 
Chancellor  Walworth's  opinion  in  the  case 
(884,  885). 

(Same  case,  12  Wendell.  215.) 

So,  also,  in  the  case  of  John  Barnard  v.  John 
Whiting  et  al.  (7  Mass.  Report*,  868),  the  same 
principle  is  directly  affirmed. 

Ana  in  the  case  of  Noah  Clark  v.  Etekitl 
Lamb,  Executor,  dbc.  (8  Pickering's  Reports, 
415),  Wilde,  Justice,  satisfactorily  reviews  the 
English  and  American  authorities  upon  this 
question,  and  in  a  strong  case  maintains  the  ex- 
istence of  the  power  asserted  by  the  court  below 
in  rendering  the  present  judgment. 

As  to  the  third  objection :  The  authority  to 
vacate  the  order  therefore  existing,  the  remain- 
ing inquiry  is,  whether,  upon  the  matter  ap- 
pearing in  the  record,  the  verdict  was  properly 
applied,  and  the  judgmant  rendered  upon  the 
first  count  of  the  declaration. 

The  first  objection  taken  by  the  plaintiffs  in 
error  on  this  point  is  to  the  form  of  the  declara- 
tion. To  this  it  is  only  necessary  to  reply,  that 
the  irregularities  to  which  the  exception  is 
taken,  if  they  exist,  which  *is  by  no  [*274- 
means  conceded,  are  cured  by  the  verdict. 
There  is  enough  apparent  upon  the  first  count 
of  the  declaration  to  show  the  nature  and  ex- 
tent of  the  demand. 

The  partnership  is  expressly  averred  between 
Grant  and  McGuffle,  the  survivorship  of  Grant, 
the  promise  to  pay  Grant  &  McGuffle — the 
promise  to  pay  the  plaintiff,  administrator  of 
Grant,  not  plaintiffs  (see  amended  record  re- 
turned with  certiorari),  and  the  very  instru- 
ments recited  in  the  declaration  contain  the 
promise  of  Matheson  to  pay  Grant  &  McGuffle. 
Ac. 

But  is  it  said  that  there  is  no  profert  of  the 
letters  of  administration.  None  such  waa 
necessary ;  and  if  it  was,  it  is  conceded  that  the 
omission  is  cured  by  the  verdict. 

It  is  likewise  said  that  there  was  no  evidence 
in  the  case  justifying  a  verdict  for  tbe  plaintiff 
upon  this  count  in  the  declaration : 

1st.  Because  there  is  no  sufficient  proof  of 
the  partnership  between  Grant  &  McGuffle;  the 
only  evidence,  it  is  said,  being  that  found  in 
the  deposition  of  Chapman  Levy. 

If  this  were  so,  it  is  submitted  that  it  would 
be  abundantly  sufficient ;  at  any  rate,  it  was 
testimony  to  go  to  the  jury,  who  by  their  ver- 
dict have  affirmed  its  sufficiency. 

But  is  it  true  that  this  is  the  only  evidence  f 
The  note  and  due-bill  executed  by  Matheson 
were  given  to  Grant  &  McGuffle  jointly,  and 
whether  general  partners  or  not  is  a  matter  of 
not  the  slightest  importance.  Matheson  him- 
self, by  the  execution  of  the  instruments, 
admits  them  to  be  jointly  entitled  to  their  con- 
tents, and  that  admission,  coupled  with  the 
declaration  deposed  to  by  Levy,  conclusively 
shows  them  to  have  been  partners. 

2.  It  is  alleged  that  there  is  no  proof  of  the 
death  of  Grant  and  McGuffle,  or  either  of  them, 
and  the  testimony  or  Chapman  Levy  is  again 
referred  to  as  being  insufficient.  To  this  ob- 
jection the  answer  given  to  the  last  may  be 
repeated — the  evidence  was  for  the  jury,  and 
their  verdict*  excludes  all  inquiry  into  its 
sufficiency. 
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But  was  the  question  in  the  state  of  the 
pleadings  open  before  the Jury?  Or,  was  it  in- 
cumbent upon  the  plaintiff  below  to  offer  any 
evidence  to  show  tlte  death  of  Grant  and 
McGuffle.  He  sued,  as  the  administrator  of 
Grant,  the  survivor  of  McGuffle.  To  his  declara- 
tion, in  that  character,  the  defendants  pleaded 
the  general  issue,  and  they  thereby  admitted 
the  character  in  which  the  plaintiff  sued.  (1 
Peters,  460;  Peake's  Evidence,  343;  2  Lord 
Raymond,  824;  3  Day  Reports,  303;  2  Dallas, 
100;  4  Bibb.  391;  6  Monroe.  52,  59.) 
275*]  "Besides,  the  grant  of  administration 
to  the  plaintiff  was  evidence  of  the  death. 
{Green leaf 's  Evidence,  587: 10  Pickering,  515.) 

It  is  further  objected,  that  if  any  count  in 
the  declaration  wassupported,  it  was  the  second 
count,  and  that  because  of  the  averments  of  the 
plaintiff  in  the  second  count  of  his  declara- 
tion. But  these  averments  are  not  evidence. 
They  are  bat  the  mode  of  stating  the  plaintiff's 
cause  of  action,  and  the  proper  subject  of  in- 
quiry is,  what  was  (he  state  of  the  proof  as 
shown  by  the  record. 

In  reference  to  this  it  is  said  that  the  note 

Sroduced  in  evidence  is  indorsed  by  Grant  & 
EcGuffle.  But  that  indorsement  is  in  blank, 
and  transfers  no  property  in  the  note.  Until 
the  blank  is  filled  up,  which  a  holder  for  value 
might  at  any  time  do,  the  lecal  title  to  the  note 
remained  in  the  payees.  The  motive  of  the 
indorsement, too.isapparent.having  been  doubt- 
less made  when  it  was  transmitted  to  Mr.  Levy 
for  collection ;  and  the  possession  of  the  due- 
bill  payable  to  bearer,  by  the  plaintiff,  was  in 
virtue  of  his  character  as  administrator. 

To  negative  the  idea  of  a  legal  transfer  by  a 
blank  indorsement,  the  counsel  for  the  de- 
fendant in  error  refers  to  the  following  cases: 
2  Strange,  1108;  1  Ld.  Raym.,  443;  1  Comyns, 
3111;  2  Burr.,  1227;  5  Harr.  &  Johns.,  115;  6 
Harr.  <fc  Johns.,  140,  527. 

But  it  is  insisted  by  the  defendant  in  error 
thai  the  amendment  allowed,  assuming,  what 
is  supposed  to  be  unquestionable,  that  the 
evidence  supports  the  judgment  rendered,  is 
nothing  more  than  the  exercise  of  a  discretion 
by  the  court,  and  therefore  not  a  fit  subject  of 
review  in  a  court  of  error.  (Marine  Insurance 
Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  206; 
Welch  v.  MandeviOe,  7  Cranch,  152:  Walden  v. 
Craig,  9  Wheat.,  576;  Chirac  v.  Beinicker,  11 
Wheat.,  280;  Bbjnrte Bradstreet,  7  Peters,  647; 
Life  Insurance  Company  v.  Christopher  Adams, 
8  Peters,  806;  the  same,  Jones  arguendo,  802.) 

Mr.  Ogden,  in  reply: 

It  is  contended  on  the  part  of  the  plaintiffs 
in  error,  that  there  was  no  sufficient  proof  of 
the  partnership  between  Grant  and  McGuffle, 
and  that  there  is  no  proof  of  the  death  of 
Grant  and  McGuffle,  or  of  either  of  them;  that 
this  partnership  and  death  and  the  survivorship 
of  Grant  are  material  allegations  in  the  dec- 
laration, and  are  all  put  in  issue  by  the  plea 
of  the  general  issue. 

To  this  it  is  answered  by  Mr.  Nelson,  that 
276*]  there  was  evidence  enough  *"  to  go  to 
the  jury,  and  by  their  verdict  lhey«faave  affirm- 
ed its  sufficiency." 

It  is  contended  that  there  was  no  legal  evi- 
dence of  a  partnership  between    Grant   and 
McGuffle  upon  which  the  jury  wbuld  be  war- 
ranted to  find  its  existence. 
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In  page  12  of  the  case,  Levy  says:  "  I  was 
acquainted  with  Mr.  McGuffle,  of  the  firm  of 
Grant  &  McGuffle,  who  were  said  to  have  a 
mercantile  house  in  Charleston."  This  is  no 
evidence  of  the- existence  of  any  such  house  in 
Charleston.  It  is  at  best  mere  hearsay,  and 
does  not  amount  to  a  general  reputation,  which 
might  have  been  sufficient  evidence  to  have 
justified  the  verdict  of  the  jury.  But  the  At- 
torney-General seems  to  suppose  that  the  note 
having  been  given  by  Matbeeon  to  Grant  & 
McGuffle  jointly  is  an  admission  of  the  co- 
partnership between  those  gentlemen. 

The  note  being  given  to  Grant  &  McGuffle 
may  amount  to  an  admission  that  he  was  in- 
debted to  such  a  firm,  but  it  by  no  means 
amounts  to  an  admission  as  to  who  were  the 
persons  composing  that  firm.  The  general 
issue  denies  that  the  persons  who  are  alleged  in 
the  declaration  were  the  persons  composing  the 
firm;  it  was  necessary,  therefore,  for  the 
plaintiff  below  to  have  proved  his  allegation 
upon  that  point 

But  it  is  contended  that  in  order  to  maintain 
the  plaintiff's  declaration  it  was  incumbent 
upon  him  to  prove  the  death  of  Grant  and 
McGuffle,  the  survivorship,  of  Grant,  and  the 
death  of  Grant. 

It  is  said  by  the  Attorney-General  that  the 
plea  of  the  general  issue  admits  all  these  facts. 

This  is  a  great  mistake;  it  admits  that  the 
plaintiff  is  the  administrator  oi  Grant,  but  it 
admits  nothing  else. 

The  case  of  Conardv.  The  Atlantic  Insurance 
Company,  cited  from  1  Peters's  Reports  of  cases 
decided  in  this  court,  decides  most  properly 
that  it  is  too  late  upon  the  trial  to  insist  upon 
proof  of  the  plaintiff  being  a  corporation. 
That  it  should  have  been  taken  advantage  of  by 
a  plea  in  abatement. 

And  Mr.  Peake,  in  his  Law  of  Evidence 
(342),  in  the  passage  cited  by  the  Attorney- 
General,  says:  "  When  an  action  is  brought  by 
an  executor  or  administrator  on  a  cause  of  action 
arising  in  the  lifetime  of  the  deceased,  and  the 
defendant  pleads  only  the  general  issue,  it  is 
sufficient  for  the  plaintiff  to. prove  the  same 
facts  as  must  have  been  adduced  in  evidence  by 
the  testator  or  intestate,  had  the  action  been 
brought  by  him." 

*Now,  suppose  Mr. Grant  had  brought  [*277 
this  action,  must  he  not  have  proved  that  he  had 
been  a  partner  with  McGuffle  at  the  time  the 
note  was  given?  Must  he  not  have  proved  I  hat 
McGuffle  was  dead,  and  that  he  had  survived 
him? 

Mr.  Peake  lays  down  the  law  upon  this  sub 
ject  with  great  accuracy,  and  he  is  supported 
by  all  the  adjudged  cases.  The  defendant  can- 
not, under  the  general  issue,  controvert  the  fact 
that  the  plaintiff  is  the  administrator  of  Grant, 
and  the  letters  of  administration  may  be  evi- 
dence of  the  death  of  Mr.  Grant.  Every  other 
material  allegation  in  the  declaration  must  be 
proved. 

It  is  contended  by  the  Attornev-General,  in 
his  argument,  that  the  name  of  Grant  &  Mc- 
Guffle indorsed  upon  this  note  transferred  no 
property  in  it,  and  that,  therefore,  the  note  was 
no  evidence  under  the  second  count  of  the  dec- 
laration. With  great  deference  to  the  Attor- 
ney-General, I  contend  that  the  indorsement  in 
blank  accompanied  by  a  delivery  of  the  note  to 
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the  indorsee,  is  an  absolute  transfer  of  the  note. 
The  second  count  in  this  declaration  states  in 
♦ipresB  terms  the  indorsement  and  delivery  of 
ihe  note  to  Stewart,  the  indorsee.  I  understand 
the  tew  as  bring  now  perfectly  settled  that  a 
blank  indorsement  upon  a  bill  of  exchange  or 
promissory  note  payable  to  A  B  or  order  trans- 
ten  the  note  to  the  indorsee.  (See  Chitty  on 
BiHs,  173.  See  the  case  of  IAnbarrow  v.  Macon. 
eled  in  not*  in  6  East  Rep.,  31.) 

In  the  case  now  under  consideration,  the 
pfcintiff,  in  his  declaration,  states  this  transfer 
whim,  and  his  right  to  recover  under  it;  he 
cannot,  therefore,  be  permitted  to  deny  that 
each  transfer  was  bona  tide. 

A*  I  understand  the  law,  an  indorsement  in 
bttnk  is  an  absolute  transfer  of  the  note,  from 
the  original  payee,  who  by  that  indorsement 
panes  his  whole  interest  in  it.  But  the  in- 
dorsement being  in  blank  gives  the  indorsee  a 

J  right  to  restrict  its  effect,  bv  making  it  (the 
tote)  payable  to  some  particular  person  or  or- 

!  ia . 

I  As  to  the  question  whether  this  liberty  to 
mend  the  verdict  was  not  given  upon  an  ap- 

!  pacation  which  could  not  be  made  at  so  late  a 
«*y,  I  shall  not  add  anything  to  what  was  said 

]  fa  my  opening  argument,  except  to  examine 
toot  of  the  cases  which  have  been  cited  by  the 
Attorney-  General. 

The  case  of  Doe  v.  Per/an*  (8  Term.  Rep., 
■30). 

X'o  motion  had  been  made  to  arrest  the  judg- 
ment It  was  a  motion  to  set  aside  an  order 
'■Wfbad  been  made  by  a  Judge  to  amend  the 
578*1  *pottea,  and  a  judgment  which  had  been 
<*erea  thereon,  and  upon  which  error  had  been 
taught  and  for  a  new  trial.  The  court  said, 
"  ihat  according  to  the  practice  of  amending  by 
the  judge's  notes,  which  was  of  infinite  utili- 
ty to  suitors,  and  was  as  ancient  as  the  time  of 
Charles  I.,  the  amendment  might  be  made  at 
any  time." 

Suppose,  hi  that  case,  that  a  motion  had  been 
■•de  by  the  defendant  to  arrest  the  judgment, 
vtuth  motion  had  been  argued  by  counsel,  and 
4e  judgment  had  been  ordered  to  be  arrested. 
wd  the  court,  when  they  said  this  motiof)  to 
'■Bid  may  be  made  at  any  time,  mean  to  say 
*at  after  waiting  two  terms  thereafter,  and 
MQ  another  judge  comes  to  hold  the  court, 
that  it  was  time  enough  to  call  upon  that  judge 
•orwiew  what  bad  been  done  in  the  court  two 
•"■s  before,  for  the  purpose  of  setting  aside 
**B  bad  been  then  done?  I  forbear  to  make 
UJ  observations  upon  the  contest  in  which 
*»  a  case  would  have  a  tendency  to  involve 
•»e  jidges  of  the  same  court.  If  the  court  below 
"■»  wrong  in  arresting  the  judgment,  the 
"*dy  of  the  party  was  by  writ  of  error, 
la  the  case  of  Barnard  v.  Waiting  (7  Mass. 


n0  0T&eT  had  Dee11  made  to  arrest  the 
j*gwnt;  a  motion  was.  made  to  arrest  the 
J*»ginent,  and  upon  the  hearing  of  that  mo- 
008  it  was  denied,  and  leave  was  given  to 
uaeni 

I»  the  case  cited  from  1 1  Wendell  it  will  be 
""•d  that  a  motion  to  arrest  the  judgment  and 
™*»«ew  trial  had  been  made  by  the  defendant 
*■»  denied  by  the  court,  and  judgment  was  en- 
•wdtor  the  plaintiff. 

>V  defendant  brought  a  writ  of  error  to  the 


Court  of  Errors,  upon  the  ground  that  the  judg- 
ment ought  to  have  been  arrested,  and  the  mo- 
tion to  arrest  was  the  very  question  brought  up 
on  the  record  in  that  case. 

However  that  question  was  disposed  of,  the 
judgment  was  arrested,  and  there  was  an  end 
of  it. 

The  question  here  is  not  what  a  superior 
court,  upon  a  writ  of  error,  might  do;  the  ques- 
tion is,  can  the  same  court  review  and  reverse 
its  own  decision  after  the  term  in  which  it  is 
made. 

Not  having  8  Pickering's  Reports  in  my  li- 
brary, I  have  not  been  able  to  examine  the  case 
cited  from  it;  and  as  I  am  desirous  of  sending 
this  argument  by  the  mail  of  this  afternoon,  I 
have  not  time  to  get  the  book. 

One  word  as  to  the  rule  permitting  an  amend- 
ment of  a  verdict.  The  cases  will  all  be  found 
to  be  cases  where  the  counts  are  all  laid  in  the 
•same  right,  and  where  the  amounts  [*279 
claimed  are  claimed  by  the  same  person  in  the 
same  right.  This  is  not  the  case  of  goods  and 
bad  counts;  the  counts  may  be  all  good,  but  it 
is  a  case  where  a  man  brings  an  action  in  his 
name  as  administrator,  and  another  action  in 
his  own  individual  right.  No  such  action  can 
be  maintained,  and  no  amendment  was  ever 
permitted  in  such  a  case.  But  we  are  told  that 
the  amendment  is  matter  of  discretion  in  the 
court,  and  that  no  error  lies  in  such  a  case. 

The  motion  to  arrest  a  judgment  is  made  up- 
on purely  legal  grounds,  and  never  is  a  matter 
of  discretion  in  the  court  whether  they  will  grant 
it  or  not. 

The  time  when  a  motion  to  amend  is  to  be 
made,  in  the  court  where  the  judgment  has 
been  arrested,  is  not  matter  of  discretion,  but  of 
law. 

But  if  this  order  to  amend  is  a  mere  matter  of 
discretion,  how  does  it  happen  that,  in  the  case 
cited  from  11  Wendell,  a  writ  of  error  was 
brought  in  a  case  where  the  Supreme  Court  of 
this  State  had  exercised  their  discretion  on  the 
subject. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  the  case  of  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern 
District  of  Alabama. 

The  original  action  was  astumpnt  brought  by 
Stewart  (the  defendant  in  error)  as  administra- 
tor of  Alexander  Grant,  who  was  the  surviving 
partner  of  the  firm  of  Grant  &  McGuffle, against 
Murphy  and  Darrington  as  administrators  of 
Matheson  upon  a  certain  note  and  due- bill  made 
and  signed  by  Matheson  in  his  lifetime.  The 
note  was  as  follows:  "Charleston,  80th  Sept., 
1818.  Four  months  after  date  I  promise  to  pay 
Grant  &  McGuffle,  or  order,  three  thousand 
four  hundred  and  twenty-eight  dollars,  eighteen 
cents,  value  received.  The  due-bill  was  as 
follows:  "Charleston,  25th  February,  1820. 
Due  to  Grant  &  McGuffle  or  bearer,  on  demand, 
three  hundred  and  forty-four  dollars  sixty-six 
cents,  with  interest  from  date."  The  note  was  in- 
dorsed in  blank,  "Grant  &  McGuffle.'' 

The  declaration  contained  two  counts.  The 
first  count  is  by  Stewart  as  administrator  upon 
both  instruments,  and  upon  promises  made  by 
Matheson  in  his  lifetime,  and  by  his  administra- 
tors since  his  decease,  to  pay  him  (Stewart)  as 
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administrator.  The  second  is  upon  both  in- 
struments, stating  the  note  to  have  been  indorsed 
by  Grant  &  McGuffie  to  him  (Stewart),  and  the 
280*]  due-bill  to  have  been  transferred  *to 
him  by  delivery.  So  that  in  legal  effect  he 
claimed  in  the  first  count  as  administrator,  and 
in  the  second  in  his  own  personal  right.  At  the 
trial  (for  it  is  unnecessary  to  state  the  pleadings) 
the  jury  found  a  general  verdict  for  the  plaint- 
iff upon  both  counts,  at  the  November  Term  of 
the  court,  1640.  And  at  the  same  term  a  motion 
was  made  in  arrest  of  judgment  for  the  mis- 
joinder of  the  counts,  which  motion  was  sus- 
tained, and  thereupon  it  was  ordered  by  the 
court  that  judgment  be  arrested.  At  the  No- 
vember Term  of  the  court,  1841,  a  motion  was 
made  to  set  aside  the  order  in  arrest  of  judg- 
ment, and  for  leave  to  amend  the  verdict  so 
that  the  same  might  be  entered  upon  the  first 
count,  and  a  nolle  prosequi  entered  upon  the 
other  count.  In  support  of  this  motion,  an  af- 
fidavit was  made  by  the  plaintiff's  counsel  that 
the  only  evidence  offered  at  the  trial  by  the 
plaintiff  was  the  deposition  of  Chapman  Levy, 

Jacob  Axon,  and  McKenzfe,   and  the 

note  and  due- bill  which  were  on  the  files  of  the 
court;  and  that  no  evidence  was  offered  by  the 
defendants;  and  that  the  cause  went  to  the  jury 
upon  the  above  depositions  of  the  plaintiff  alone. 
Upon  this  evidence,  after  notice  to  and  hearing 
the  counsel  for  the  defendants,  who  offered  do 
evidence  in  opposition  to  the  motion,  the  court 
made  an  order,  vacating  the  order  in  arrest  of 
judgment , and  allowing  the  verdict  to  be  amend- 
ed by  entering  the  same  on  the  first  count,  and 
that  judgment  be  entered  upon  that  count  nunc 
pro  tune  for  the  plaintiff.  Judgment  was  ac- 
cordingly entered  thereon;  and  from  that  judg- 
ment the  present  writ  of  error  has  been  brought. 
The  main  question  which  has  been  argued  is, 
whether  the  court  had  authority  to  make  the 
amendment  at  the  time  and  under  the  circum- 
stances stated  in  the  record.  It  is  observable 
that  there  was  no  judgment  in  the  present  case 
originally  entered,  that  the  plaintiff  takes  noth- 
ing by  his  writ,  non  obstante  veredicto;  but  a 
simple  order  passed  arresting  the  judgment, 
which  suspended  all  further  proceedings  until 
the  court  should  put  them  again  in  motion,  but 
still  left  the  cause  pending  in  the  court.  It  is  a 
case,  therefore,  in.  a  far  more  favorable  position 
for  the  exercise  of  the  power  of  amendment, 
than  it  would  have  been  if  final  judgment  had 
passed  against  the  plaintiff,  or  if  judgment 
nad  passed  fo»  the  plaintiff,  and  a  writ  of 
error  had  been  brought  to  reverse  it;  for  in  the 
latter  case  not  only  is  the  writ  of  error  deemed 
in  law  a  new  action, '  but  in  contemplation  of 
law  the  record  itself  is  supposed  to  be  removed 
from  the  court  below. 

281*]  *ADdflret,a8  to  the  time  of  making  the 
amendment.  It  is  said  that  it  should  have  been 
either  at  the  term  when  the  order  for  the  arrest 
of  judgment  was  made,  or  at  the  farthest  at  the 
next  succeeding  May  term  of  the  court;  and  it 
was  too  late  to  make  it  a  whole  year  after- 
wards. But  there  is  no  time  absolutely  fixed, 
within  which  such  an  amendment  should  be 
moved.  All  that  the  court  requires  is  that  it 
should  be  done  within  a  reasonable  time;  and 
when  no  such  change  of  circumstances  shall 

1.— 2  Tidd's  PracUoe,  1141,  Mb  edition,  1828. 
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have  occurred  as  to  render  it  inconvenient  oi 
inexpedient.  Nothing  is  more  common  thar 
motions  to  amend  the  record  after  a  writ  ol 
error  has  been  brought;  nay, after  a  writ  has  beei 
argued  in  the  court  above,  and  sometimes  ever 
after  judgment  in  the  court  of  error,  pending  its 
session.  Especially  in  cases  of  misjoinder  ol 
counts,  which  are  incompatible  with  each  other, 
as  well  as  in  cases  where  there  are  several 
counts,  some  of  which  are  bad  and  some  good, 
and  a  general  verdict  given  for  the  plaintiff 
such  applications,  when  made  within  a  reason 
able  time,  are  usually  granted  after  erroi 
brought  and  the  verdict  allowed  to  be  amended 
so  as  to  be  entered  upon  the  good  counts,  oi 
upon  the  counts  not  incompatible  with  eact 
other.  This  is  most  usually  done  upon  the 
judge's  notes  of  the  evidence  at  the  trial,  e» 
tablishing  upon  what  counts  the  evidence  wai 
in  fact  given  or  to  which  it  was  properly  ad 
dressed  or  limited.  But  it  may  be  done  upoi 
any  other  evidence  equally  clear  and  satisfac 
tory,  which  may  be  submitted  to  the  considers 
tion  of  the  court.  In  the  present  case  we  know 
from  the  most  authentic  sources  contained  k 
the  record  itself,  and  not  disputed  by  anyone, 
the  whole  evidence  which  was  given  at  tht 
trial.  The  case,  therefore,  falls  directly  withii 
the  range  of  the  principles  above  stated.  Tfai 
practice  is  a  most  salutary  one,  and  is  in  fur 
therance  of  justice  and  to  prevent  the  manifes 
mischiefs  from  mere  slips  of  counsel  at  the  trial 
having  nothing  to  do  with  the  real  merits  of  the 
case.  The  authority  to  allow  such  ameridmenU 
is  very  broadly  given  to  the  courts  of  the  Dud 
States  by  the  82d  section  of  the  Judiciary  Ac 
of  1789  (ch.  30),  and  quite  as  broadly,  to  sai 
the  least,  as  it  is  possessed  by  any  other  court" 
in  England  or  America;  and  it  is  upheld  upoi 
principles  of  the  soundest  protective  public 
policy. 

Without  citing  the  authorities  at  large,  whici 
are  very  numerous  upon  this  point,  it  will  lx 
sufficient  to  state  a  few  only,  which  are  thi 
most  full  and  direct  to  the  purpose.  In  Ed 
(Unties  v.  Hopkins  (1  Doug.  R,  876).  there  wai 
a  general  verdict  on  a  declaration  consisting  o 
♦different  counts,  some  of  which  were  [*28S 
inconsistent  in  point  of  law.  it  was  helot  that  a 
evidence  had  only  been  given  upon  the  consist 
ent  counts,  the  verdict  might  be  amended  bj 
the  judge's  notes  at  the  trial.  The  same  poin 
was  decided  in  Harris  v.  Davis  (1  Chitty  Hep. 
626).  In  Williams's  Exec.  v.  Breedon.  (1  Bos 
&  Pull.,  829),  where  a  general  verdict  was  givei 
on  two  counts,  one  of  which  was  bad,  and  il 
appeared  by  the  judge's  notes  that  the  jury  cal 
culated  the  damages  in  evidence  applicable  t< 
the  good  count  only,  the  court  allowed  the  ver 
diet  to  be  amended  and  entered  on  the  gooi 
count  only,  though  evidence  was  given  applies 
ble  to  the  bad  count  also.  In  Doe  v.  FMcin*  ( 
Term  R.,  749),  the  court  allowed  the  verdic 
to  be  amended  after  error  brought  and  joindt 
in  error  by  striking  out  certain  words  from  thi 
postea.  An  objection  was  on  that  occasioi 
taken  that  the  amendment  could  not  be  mad 
after  the  expiration  of  one  term  after  the  trial 
But  the  court  said  that  there  was  no  foundatini 
for  this  objection;  for  that  according  to  tb 
practice  of  amending  by  the  judge's  notes,  whici 
was  of  infinite  utility  to  suitors,  and  was  a 
ancient  as  the  time  of  Charles  I.,  the  amend 
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meat  might  be  made  at  any  time.  In  Henry  v. 
TV  Jfojwr,  Ac.,  of  Lyme  Regit  (6  Bing.  R, 
100),  i  verdict  bid  been  taken  by  consent  on 
two  counts,  and  upon  application  tbe  court 
amended  the  pottea,  by  entering  it  in  one  count 
to  which  tbe  evidence  applied,  there  being  in 
tot  but  one  cause  of  action,  although  the  judge 
■to  presided  at  the  trial  declined  to  interfere. 
Il  Richardson  v.  MeBith  (S  Bing.  R,  834;  S.  C. 
■  mar, 7  Barn.  &  Cress.,  819),  where  a  general 
verdict  was  given  on  a  declaration,  some  of  the 
counts  which  were  bad,  the  court  allowed  the 
fate*  to  be  amended,  and  entered  up  judgment 
upon*  single  count  after  argument  in  error; 
sad  the  court  in  error  sanctioned  the  proceed- 
kg.  Id  Harrison  r.  King  (8  Barn.  &  Aid., 
Wl),  there  was  a  general  verdict  for  the  plaint- 
iff, sod  an  application  was  made  to  the  court  to 
saead  the  verdict  om  the  judge's  notes  after 
tie  lapse  of  eight  years,  and  after  the  judgment 
tad  been  reversed,  upon  error;  but  the  court 
afcued  it  upon  the  ground  of  the  long  delay. 
la  CJsrfe  v.  Lamb  (8  Pick.  R,  415),  the  Su- 
preme Court  of  Massachusetts,  after  a  general 
review  of  tbe  authorities,  allowed  the  verdict  to 
he  amended  upon  the  judge's  notes.1 

We  think,  then,  that  the  objection  taken  at 
to  bar  to  the  amendment  and  entry  of  the 
Mgment  is  not  maintainable,  and  that  the 
883*]  *court  acted  within  its  rightful  au- 
thority and  jurisdiction  in  the  allowance  thereof. 

Another  objection,  rather  suggested  than  in- 
■ted  on,  is,  that  there  is  no  profert  of  the  let- 
ter! of  administration.  Whether  that  would 
eoattitute  any  objection  whatsoever,  in  the 
Stale  of  Alabama,  is  a  matter  purely  of  local 
practice  and  proceedings.  It  is  well  known 
tot  in  many  States  of  the  Union  no  profert  of 
■eh  letters  is  ever  made,  as,  for  example,  in 
Massachusetts  and  other  New  England  States. 
Bat  the  objection,  if  it  has  any  foundation,  is 
andoubtedly  cured  by  the  verdict. 

Another  objection  is,  that  the  first  count  does 
sot  mffldently  allege  a  partnership  between 
Grant  and  McGuffle,  nor  that  Grunt  was  the 
stntvor  of  them.  We  think  otherwise.  The 
am  count  in  the  amended  record  brought  upon 
tumUmati  is  by  Stewart  as  administrator  of 
fast,  and  it  states  in  the  introductory  part 
tot  he  was  the  survivor  of  McGuffle,  late  mer- 
rssnli  trading  under  the  firm  of  Grant  &  Me- 
tafile; and  alleges  promises  by  Matheson  to 
them  in  their  lifetime,  and  by  Matheson  in  his 
ifetJae,  and  by  his  administrators  to  the  plaint- 
si  to  pay  the  sums  of  money  stated  in  the 
toast,  and  alleges  as  a  breach  the  nonpayment 
thereof ,  either  to  Grant  &  McGuffle  in  their  life- 
toe  or  to  the  plaintiff  since  their  decease.  The 
coast  certainly  is  not  drawn  with  entire  tech- 
sksl precision  and  accuracy:  but  after  verdict 
it  oust  be  taken  to  be  sufficient  for  all  tbe  pur- 
poses of  substantial  justice. 

Bat  then  it  is  said,  that  if  the  first  count  is 
good,  still  tbe  evidence  offered  at  the  trial  was 
sot  sufficient  to  establish  any  partnership  be- 
twssn  Grant  Sc  McGuffle;  ana  if  the  evidence 
tMsstsbnsh  any  case,  it  was  a  case  within  the 
•cope  of  the  second  count  and  not  of  the  first. 
Y«  flunk  neither  branch  of  the  objection  is 
smlslaiimlih  There  was  certainly  evidence 
i  to  go  to  the  jury  on  this  point,  and  the 


very  instrument  on  which  the  suit  was  brought, 
prima  fade,  imported  a  partnership  at  least  in 
these  transactions;  and  the  jury,  by  their  ver- 
dict, must  be  presumed  to  have  found  the  fact 
in  the  affirmative.  In  the  next  place, although 
the  note  was  indorsed  in  blank  by  Grant  &  Mc- 
Guffle, that  indorsement  was  no  proof  that  the 
interest  on  the  same  had  passed  to  Stewart,  as 
alleged  in  the  second  count,  and  the  possession 
of  the  due-bill  by  Stewart  was  no  necessary 
proof  that  he  held  it  as  owner  in  his  own  right. 
For  aught  that  appears, he  may  have  held  them 
both  solely  in  his  capacity  as  administrator; 
and  he  had  a  right,  and  the  sole  right,  to  say 
in  which  'capacity  he  elected  to  hold,[*28* 
as  owner,  or  administrator.  He  has  elected  the 
latter;  and  tbe  evidence  is  sufficient  to  establish 
that  right,  prima  facie. .  Besides,  it  can  be  of 
no  concern  to  the  plaintiff  in  error  on  which 
count  the  verdict  is  taken,  for  in  either  case  it 
is  equally  a  good  foundation  for  a  valid  judg- 
ment against  him,  to  the  extent  of  tbe  sums  due 
thereon. 

There  is  yet  another  view  of  this  matter.  The 
question  of  the  amendment  was  a  question  of 
discretion  in  the  court  below  upon  its  own  re- 
view of  the  facts  in  evidence;  and  we  know  of 
no  right  or  authority  in  this  court  upon  a  writ 
of  error  to  examine  such  a  question,  or  the  con- 
clusion to  which  the  court  below  arrived  upon 
a  survey  of  the  facts,  which  seem  to  us  to  have 
belonged  appropriately  and  exclusively  to  that 
court. 

Upon  the  whote.in  our  opinion  there  it  no  error 
of  the  court  below  in  the  amendment  and  proceed- 
ings complained  of,  and  the  judgment  it  there- 
fore affirmed  with  coils. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and  dam- 
ages at  the  rate  of  six  per  cent,  per  annum. 

Cited-«  How.,  87, 89,  278 ;  24  How.,  846 ;  14  Wall., 
22;  6  Otto,  126. 


L-ese,  also,  t  Tldd'a  Prac,,  Ml,  <th  ed.  1828. 
H0WA*J>8. 


SIMEON  STODDARD,  CURTIS  STOD- 
DARD, DANIEL  STODDARD,  AN- 
THONY STODDARD,  WILLIAM  STOD- 
DARD, JOSEPH  BUNNELL,  and  LUCY, 
his  Wife,  JONAS  FOSTER  and  LA- 
VINIA.HT8  Wifb.LUC  Y  HOXIE.DANIEL 
MORGAN,  and  AVA,  ms  Wife,  Plaintifft 
in  Error, 

V. 

HARRY  W.  CHAMBERS. 

Ancient  deed,  when  evidence  for  jury— failure  to 
object  to  in  court  below — confirmation  to  origi- 
nal claimant  ettoppel  in  favor  of  attignee— lo- 
cation of  New  Madrid  certificate — reservation 
of  lands  claimed  under  French  or  Spanish 
title— patent!  for  land — validity. 

A  deed  of  land  in  Missouri,  in  1804,  attested  by 
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two  witnesses,  purporting  to  bare  been  executed 
in  the  presence  of  a  syndic,  presented  to  the  com- 
missioners of  United  States  in  1811,  and  again 
brought  forward  as  the  foundation  of  a  claim  be- 
fore the  commissioners  in  1836,  must  be  considered 
as  evidence  for  a  jury.  , 

If  It  was  not  objected  to  In  the  court  below,  it 
cannot  be  In  this  court. 

A  confirmation  under  the  A  ct  of  1838  to  the  origi- 
nal claimant  and  bis  legal  representatives,  enured, 
bv  way  of  estoppel,  to  nls  assignee. 
*86»]  *To  bring  a  case  within  the  second  section 
of  the  Act  of  1880,  so  as  to  avoid  a  oonfirmation.tbe 
opposing  location  must  be  shown  to  have  been 
made  "under  a  law  of  the  United  States." 

The  bolder  of  a  New  Madrid  certificate  had  a 
right  to  locate  It  only  on  "public  lands  which  had 
been  authorized  to  be  sold/'  If  it  was  located  on 
lands  which  were  reserved  from  sale  at  the  time  of 
issuing  the  patent,  the  patent  is  void. 

There  was  no  reservation  from  sale  of  the  land 
claimed  under  a  French  or  Spanish  title  between 
the  aotb  of  May,  1829,  and  the  0tb  July,  1832.  A  lo- 
cation under  a  New  Madrid  certificate,  upon  any 
land  claimed  under  a  French  or  Spanish  title,  not 
otherwise  reserved,  made  In  this  Interval,  would 
have  been  good. 

If  two  patents  be  Issued  by  the  United  8tates  for 
the  same  land,  and  the  first  in  date  be  obtained 
fraudulently  or  against  law,  It  does  not  carry  the 
legal  title. 

A  patent  is  a  mere  ministerial  act,  and  If  it  be  Is- 
sued for  lands  reserved  from  sale  by  law.lt  is  void. 

THIS  case  came  up,  by  writ  of  error,  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Missouri. 

It  was  an  ejectment  brought  by  the  plaintiffs 
in  error  (who  were  also  plaintiffs  in  the  court 
below)  against  the  defendant.  The  title  of  the 
plaintiffs  was  derived  through  their  ancestor, 
Amos  Stoddard,  from  an  old  Spanish  conces- 
sion, granted  in  1800;  and  that  of  the  defend- 
ant, to  forty-seven  acres  and  twenty-one  hun- 
dredths of  an  acre,  from  what  is  called  a  New 
Madrid  patent,  issued  to  one  Peltier  under  the 
Act  of  Congress  passed  on  the  17th  February, 
1815  (eta.  198).  The  defendant  also  claimed  one 
acre  and  sixty-three  hundredths  under  a  certifi- 
cate granted,  under  the  same  act,  to  one  Coontz, 
for  which  a  patent  had  not  issued.  Beyond 
these  forty-eight  acres  and  eighty-four  hun- 
dredths of  an. acre,  the  defendant  set  up  no 
claim. 

The  historical  order  of  the  facts  in  the  case  is 
this: 

On  the  2lstof  January,  1800,  Mordecai  Bell, 
a  resident  of  Louisiana,  presented  a  petition  to 
Don  Carlos  Dehault  Delassuse,  lieutenant-gov- 
ernor and  commandant-in-chief  of  Upper  Lou- 
isiana, praying  for  a  concession  of  820  arpents 
of  land. 

On  the  29th  of  January,  1800,  Delassuse 
made  the  concession  and  instructed  the  survey- 
or, Soulard,  to  put  the  petitioner  in  possession 
of  the  land  conceded. 

On  the  29th  of  May,  1804,  Bell  conveyed  the 
concession  and  order  of  survey  to  James  Mac- 
kay.  The  original  deed  was  in  French,  and 
purported  to  be  executed  before  Richard  Caulk, 
syndic  of  the  district  of  St.  Andrew.  The 
names  of  two  attesting  witnesses  are  also  sub- 
scribed. 

286*]  *On  the  2d  of  March,  1805,  Congress 
passed  an  act  "  for  ascertaining  and  adjusting 
the  titles  and  claims  to  land  within  the  territory 
of  Orleans  and  the  district  of  Louisiana,"  the 
general  purport  of  which  was  to  recognize  all 
existing  grants.  It  further  provided  for  the 
appointment  of  three  persons,  who  should  ex- 
amine, and  decide  on,  all  claims  submitted  to 
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them,  and  report  the  result  to  the  Secretary  < 
the  Treasury,  who  was  directed  to  commur 
cate  it  to  Congress. 

On  the  28th  of  September,  1805,  James  Ma 
kay  conveyed  the  grant  and  order  of  survey  i 
Amos  Stoddard,  who  was  at  that  time  civil  cos 
mandant.  under  the  government  of  the  Unite 
States,  at  St.  Louis.  It  may  here  be  remarkc 
that  evidence  was  given  on  the  trial  below  thi 
as  early  as  1817,  Stoddard  was  in  poseessio 
under  this  deed,  and  that  the  facts  of  his  deal 
before  the  suit  and  of  the  plaintiffs  being  h 
heirs-at-law  were  also  given  in  evidence. 

In  January,  1806,  Soulard,  the  Surveyo 
General  of  the  territory  of  Louisiana,  but  n< 
so  under  the  authority  of  Congress,  made  a  pli 
and  certificate  of  the  survey  of  the  above  lane 

On  the  8d  of  March,  1807,  Congress  passe 
another  act  relating  to  land  titles  in  Missour 
explanatory  and  corrective  of  the  Act  of  1801 
It  also  extended  the  time  limited  for  filing  U 
claims  to  the  1st  of  July,  1808. 

On  the  29th  of  June,  1808,  ail  the  papers  r 
lating  to  the  claim  were  presented  to  the  r 
corder  of  the  district,  viz. :  1.  Theconcessioi 
2.  Deed  to  Mackay.  8.  Deed  to  Stoddard.  ■ 
Certificate  of  survey  in  favor  of  Stoddard. 

On  the  15th  of  February,  1811,  Congre 
passed  an  act,  by  which  the  President  was  at 
thorized  (section  10),  "  whenever  he  shall  thin 

f>roper,  to  direct  so  much  of  the  public  lam 
ying  in  the  territory  of  Louisiana  as  shall  hai 
been  surveyed  in  conformity  with  the  eight 
section  of  this  act,  to  be  offered  for  sale;"  as 
further,  "That  all  such  lands,  with  the  exce| 
tion  of  the  section  number  sixteen,  which  sha 
be  reserved  for  the  support  of  schools  witbJ 
the  same ;  with  the  exception,  also,  of  a  tra 
reserved  for  the  support  of  a  seminary  of  lean 
ing,  as  provided  for  by  the  eighth  section  < 
this  act;  and  with  the  exception,  also,  of  tl 
salt  springs  and  lead  mines,  and  lands  contigi 
ous  thereto,  which,  by  the  direction  of  the  Pre 
ident  of  the  United  States,  may  be  reserved  f< 
the  future  disposal  of  the  said  States,  shall  1 
offered  for  sale  to  the  highest  bidder,  under  tl 
direction  of  the  register  of  the  land  office  an 
the  receiver  of  public  moneys,  and  of  the  prii 
cipal  deputy -survey  or,  and  on  such  day  or  da; 
♦as  shall,  by  public  proclamation  of  the  [*28 
President  of  the  United  States,  be  designaU 
for  that  purpose:"  "Provided,  however,  lbs 
till  after  the  decision  of  Congress  thereon,  c 
tract  shall  be  offered  for  sale,  the  claim  i 
which  has  been  in  due  time,  and  according  i 
law,  presented  to  the  recorder  of  land  titles  i 
the  district  of  Louisiana,  and  filed  in  his  offio 
for  the  purpose  of  being  investigated  by  tl 
commissioners  appointed  for  ascertaining  tl 
rights  of  persons  claiming  lands  in  the  territoi 
of  Louisiana." 

On  the  3d  of  March,  1811,  Congress  passe 
another  act,  in  which  the  same  reservation 
made  as  is  above  stated. 

On  the  10th  of  October,  1811,  the  board  I 
commissioners  rejected  the  claim. 

On  the  17th  of  February,  1815,  Congress  pasa 
an  act  declaring  that  any  person  or  persq 
owning  lands  in  the  County  of  New  Madr| 
in  the  Missouri  territory,  with  the  extent  the 
county  had  on  the  tenth  day  of  November,  1 
and  whose  lands  had  been  materially  inji 
by  earthquakes,  should  be,  and  they  were  thi 
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bv  sothorized  to  locate  the  I  i  ke  quantity  of  land 
on  toy  of  the  public  lands  of  said  territory  au- 
thorized to  be  sold. 

On  the  28th  of  November,  1815.  Frederick 
Bates,  recorder,  &c.,  issued  a  certificate  that  a 
lot  of  one  arpent,  in  the  village  of  Little  Prai- 
j  rie,  in  the  County  of  New  Madrid,  owned  by 
Enstacbe  Peltier  or  his  legal  representatives, 
«w  materially  injured  by  earthquakes,  and 
that  said  Eustache  Peltier,  or  his  legal  repre- 
sentatives, was  entitled  to  locate  any  quantity 
of  land  not  exceeding  160  acres,  on  any  of  the 
public  lands  in  the  territory  of  Missouri,  the 
ssle  of  which  was  authorized  by  law. 

On  the  24th  of  October,  1816,  an  entry  was 
nude  of  land  in  conformity  with  the  above  cer- 
takate.  This  entry  covered  forty-seven  acres 
sad  twenty-one  hundredths  of  the  concession 
»  Bell:  and  the  defendant  claimed  under  it. 

In  1817,  1818,  and  1819,  the  township   in 
which  the  land  in  controversy  lies,  was  sur- 
veyed under  the  authority  of  the  United  States, 
-  ud  sot  offered  at  public  sale  by  the  authority 
of  the  President  until  1823. 

In  March,  1818,  the  certificate  which  had 
been  issued  in  favor  of  Peltier  was  surveyed  by 
Brown,  the  deputy-surveyor,  and  the  location 
made.  It  may  here  be  remarked  that  evidence 
vat  given  upon  the  trial,  showing  the  posses- 
sion of  Peltier's  location  to  have  been  in  him 
sad  bis  assignees  from  1819  down  to  the  occu- 
pancy of  the  defendant,  accompanied  by  deeds. 
888»]  *On  the  29th  of  May,  1818,  Martin 
Ooontz  made  an  entry  under  a  Mew  Madrid 
certificate,  which  was  surveyed  in  July,  1818. 
THs  survey  clashed  with  Bell's  concession,  and 
tkdoded  one  acre  and  sixty-three  hundredths, 
which  the  defendant  (Chambers)  claimed  under 
Oooatz's  title.  Coontz  did  not  obtain  a  patent 
fork. 

On  the  26th  of  May,  1824,  Congress  passed 
another  act,  "enabling  the  claimants  to  lands 
within  the  limits  of  the  State  of  Missouri  and 
IniiUnT  of  Arkansas  to  institute  proceedings 
Is  try  the  validity  of  their  claims."  It  allowed 
say  persons  claiming  lands  under  old  grants  or 
surveys,  under  certain  circumstances,  to  pre- 
sent a  petition  to  the  District  Court  of  the  State 
af  Missouri,  which  court  was  authorized  to  give 
» decree  in  the  matter,  reviewable,  if  need  be, 
by  the  Supreme  Court  of  the  United  States. 
1*e  5th  section  provided  that  a  claim  not  be- 
fore the  District  Court  in  two  years,  or  not 
prosecuted  to  final  judgment  in  three  years, 
should  be  forever  barfed  both  at  law  and  in  equi- 
ty; and  the  seventh  section  directed  that  where 
s  claim,  tried  under  the  provisions  of  the  act, 
should  be  finally  decided  against  the  claimant, 
sr  barred  by  virtue  of  any  of  the  provisions  of 
*e  set,  the  land  specified  in  such  claim  should, 
forthwith,  be  held  and  taken  as  a  part  of  the 
panic  lands  of  the  United  States,  subject  to 
the  same  disposition  as  any  other  public  land  in 
the  same  district. 

On  the  86th  of  May,  1826,  an  act  was  passed 
"—inning  the  above  act  in  force  for  two  years. 

On  the  24th  of  May,  1828,  another  act  was 
Med  by  which  the  Act  of  1824  was  continued 
m  force  for  the  purpose  of  filing  petitions,  until 
thstSlh  day  of  May,  1829,  and  for  the  purpose 
sf  adjudicating  upon  the  claims  until  the  26th 
•w  of  May,  1830. 

On  the  9th  of  July,  1832,  Congress  passed  an 
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"act  for  the  final  adjustment  of  private  land 
claims  in  Missouri."  which  authorized  commis- 
sioners to  examine  all  the  unconfirmed  claims 
to  land  in  that  State,  which  had  been  filed  pri- 
or to  the  10th  of  March,  1804.  The  commis- 
sioners were  directed  to  class  them,  and  at  the 
commencement  of  each  session  of  Congress, 
during  said  term  of  examination,  lay  before  the 
commissioner  of  the  general  land  office  a  report 
of  the  claims  so  classed.  The  first  class  was  to 
include  the  claims  which  ought,  in  their  opin- 
ion, to  be  confirmed  according  to  the  laws  and 
usages  of  the  Spanish  government:  the  second, 
those  which  ought  not  to  be  confirmed.  The 
third  section  provided  that  the  lands  included 
in  the  first  class  should  continue  to  be  reserved 
from  sale,  as  heretofore,  until  the  decision  of 
Congress  should  be  made  against  "them ;  [*28Jr 
and  those  in  the  second  class  should  be  subject 
to  sale  as  other  public  lands. 

On  the  2d  of  March,  1833,  Congress  passed 
another  act,  directing  the  commissioners  to 
embrace  every  claim  to  a  donation  of  land  held 
in  virtue  of  settlement  and  cultivation. 

On  the  16th  of  July,  1882,  a  patent  was  issued 
to  Peltier  for  the  land  described  in  his  survey. 

On  the  8th  of  June,  1885,  the  commissioners 
decided  that  350  arpents  of  land  ought  to  be 
confirmed  to  Mordecai  Bell,  or  his  legal  rep- 
resentatives, according  to  the  survey. 

On  the  4th  of  July,  1836,  Congress  passed  an 
act  confirming  claims  to  land  in  the  State  of 
Missouri,  by  which  it  was  declared  that  the 
decisions  in  favor  of  land  claimants,  made  by 
the  above  commissioners,  were  confirmed,  sav- 
ing and  reserving,  however,  to  all  adverse 
claimants,  the  right  to  assert  the  validity  of 
their  claims  in  a  court  or  courts  of  justice;  and 
the  second  section  declared  that  if  it  should  be 
found  that  any  tract  or  tracts  thus  confirmed, 
or  any  part  thereof,  had  been  previously  located 
by  any  other  person  or  persons  under  any  law 
of  the  United  States,  or  had  been  surveyed  or 
sold  by  the  United  States,  the  present  act 
should  confer  no  title  to  such  lands  in  opposi- 
tion to  the  rights  acquired  by  such  location  or 
purchase. 

The  cause  came  on  for  trial  at  April  Term, 
1842,  in  the  Circuit  Court.  After  the  evidence 
was  closed  the  counsel  for  the  defendant  prayed 
the  court  to  instruct  the  jury, 

1.  That  the  plaintiffs  are  not  entitled  to  re- 
cover, in  this  action  any  land  included  in  the 
patent  issued  to  Eustache  Peltier  or  his  legal 
representatives. 

2.  That  the  plaintiffs  are  not  entitled  to  re- 
cover in  this  action,  any  land  which  the  jury 
may  find,  from  the  evidence,  to  be  embraced 
in  the  location  made  in  favor  of  Martin  Coontz, 
or  hiB  legal  representatives. 

Both  of  which  instructions  the  court  gave. 
Whereupon  the  counsel  for  the  plaintiff  ex- 
cepted. 

Messrs.  Lawless  (in  writing)  and  Bheing  for 
the  plaintiffs  in  error. 

Mr.  Jones  for  the  defendants. 

Mr.  Lawless  referred  to  the  facta  in  the  case 
and  the  acts  of  Congress  bearing  upon  them, 
and  then  proceeded  thus: 

The  plaintiffs  in  error  respectfully  contend, 
that  the  instructions  'given  by  the  Cir-  [*29Cr 
cuit  Court  of  the  United  States  in  this  case  are 
erroneous. 
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The  counsel  for  the  plaintiffs  in  error  will 
assume,  as  a  proposition  self-evident,  that  the 
title  of  the  plaintiffs,  under  Amos  Stoddard 
and  Mordecai  Bell,  is  good  as  against  the 
United  States,  and  would,  if  no    antagonist 

1>rivate  title  existed,  or  were  set  up,  entitle  the 
egal  representatives  of  Amos  Stoddard,  under 
Mordecai  Bell,  to  the  possession  of  850  arpents 
granted  to  Bell,  surveyed  for  Amos  Stoddard 
under  Bell,  and  confirmed  by  the  Act  of  Con- 
gress of  the  4th  July,  1886,  to  Mordecai  Bell 
and  his  legal  representatives. 

The  validity  of  the  claim  of  Amos  Stoddard 
and  Bell  to  the  350  arpents  has  been  fully  estab- 
lished by  the  decision  of  the  commissioners, 
and  the  Act  of  1886. 

If  the  land  included  in  the  grant  to  Morde- 
cai Bell,  and  the  survey  under  it  in  favor  of 
Amos  Stoddard,  had  never  been  located  by  the 
New  Madrid  speculator,  or  entered  in  the 
United  States  land  office,  there  would  be,  it  is 
presumed,  no  doubt,  after  the  Act  of  1836,  of 
the  right  of  Amos  Stoddard  or  his  legal  rep- 
resentatives to  enter  upon  that  land,  and  use  the 
same  as  their  fee-simple  estate  and  absolute 
property. 

The  .question,  then,  that  presents  itself  is, 
whether  the  title  of  Amos  Stoddard  and  his 
heirs  to  the  land  surveyed  for  Amos  Stoddard 
has  been  devested,  since  the  date  of  the  survey, 
and  between  that  time  and  the  3d  July.  1836, 
confirming  the  claim  under  Mordecai  Bell. 

The  defendant  did  not  seriously,  in  the  court 
below,  contend  that  the  title  of  the  plaintiff 
was  not  good  against  the  United  States,  putting 
out  of  view  the  defendant's  patent  and  the  loca- 
tion and  survey  which  formed  the  basis  of  that 
patent.  But  it  was  insisted  on  the  part  of  the 
defendant,  that  the  plaintiffs  were  only  enti- 
tled to  a  right  of  relocation  of  the  quantity  con- 
tained in  the  survey  made  in  favor  of  Amos 
Stoddard  under  Bell,  because,  by  the  second 
section  of  the  Act  of  4th  July,  1836,  the  first 
section  of  which  confirms  the  grant  and  sur- 
vey of  Stoddard  under  Mordecai  Bell,  it  is  pro- 
vided, that  where  the  land  included  in  the  con- 
firmed claim  has  been  entered  or  located,  or 
otherwise  disposed  of  by  any  act  of  Congress, 
then  the  confirmee  shall  only  be  entitled  to  a 
relocation  of  the  same  quantity  on  any  public 
land  theretofore  authorized  to  be  sold,  and 
which  has  been  actually  offered  for  sale  and 
remains  unsc  Id  in  the  Slate  of  Missouri. 

The  defendant  then  contends  that  the  land 
29 1*1  in  question  has  been  'disposed  of  by  the 
United  States  within  the  terms  and  meaning  of 
the  second  section  of  the  Act  of  4th  July,  1836, 
and  concludes. 

That,  therefore,  the  plaintiffs  cannot  recover 
it  in  this  action  under  the  title  by  them  shown. 

Thus,  as  has  already  been  submitted  to  this 
court,  the  question  resolves  itself  into  this,  to 
wit: 

Has  the  title  of  Amos  Stoddard  and  his  legal 
representatives  to  the  land  in  dispute  been  su- 
perseded, or  destroyed,  or  devested,  previous  to 
the  4th  July,  1886. 

If  the  title  of  Amos  Stoddard  under  Bell  was 
still  in  being  on  the  4th  July,  1886.  it  is  mani- 
fest that  it  must  be  still  in  being,  inasmuch  as 
no  act  of  Congress  can  constitutionally  deprive 
a  citizen  of  his  lawful  estate  in  land  by  a  mere 
enactment.     The  second  section  of  the  Act  of 
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1886  presupposes  that  the  sale  or  location,  or 
other  disposition  of  the  land  included  in  the 
grant  confirmed  by  the  first  section,  where  such 
sales,  locations,  or  other  disposition  as  the  act 
of  Congress  and  the  law  in  force  at  this  date 
justified. 

This  position  cannot  be  assailed,  unless  by 
assuming  the  unconstitutional  doctrine  that 
Congress  could  enact  the  destruction  of  a  citi- 
zen's title  to  his  land,  and  dispense  with  the  ac- 
tion of  a  court  and  jury. 
•  It  would  seem  to  be  exceedingly  disrespectful 
to  the  Congress  of  the  United  States  to  attrib 
ute  to  that  body  any  such  intentions;  and  not 
less  disrespectful  to  this  high  court  to  imagine 
that,  if  Congress  so  enacted  or  so  intended  to 
enact,  this  court  would  sustain  such  spoliatory 
and  unconstitutional  legislation. 

The  counsel  for  the  plaintiffs  in  error  wiL, 
therefore,  take  his  stand  on  his  above  constitu- 
tional position,  and  from  that  elevated  ground 
examine  the  defendant's  title. 

The  title,  as  has  been  seen,  consists  of — 

1.  A  New  Madrid  certificate,  issued  in  favor 
of  Eustache  Peltier,  for  160  acres  of  land. 

2.  A  location  filed  in  the  office  of  the  Survey- 
or-General, at  St.  Louis,  by  a  purchaser,  under 
Peltier,  of  said  certificate. 

3.  A  survey  of  said  location,  made  at  the  in- 
stance of  said  purchaser  and  locator,  by  the 
Surveyor-General. 

4.  A  patent  issued  to  said  Eustache  Peltier, 
and  his  legal  representatives,  for  said  160  acres 
as  located  and  surveyed,  and  by  virtue  of  said 
location  and  survey. 

The  counsel  for  the  plaintiff,  for  the  purpose 
of  his  argument,  will  "assume,  as  ret  [•292 
cufjudieata,  that,  if  it  be  shown  that  the  United 
States  had  no  title  to  the  land  described  in  the 
patent  to  Eustache  Peltier,  that  patent  is  void 
as  against  the  confirmee,  under  the  Act  of  4tb 
July,  1886. 

In  the  case  of  Polk's  Lettee  v.  Wendaletal.  (9 
Cranch  Rep.,  99),  the  Supreme  Court  of  the 
United  States  lays  down  the  doctrine,  "  that 
there  are  cases  in  which  a  grant  is  absolutely 
void,  as  when  the  State  has  no  title  to  the  thing 
granted,  or  when  the  officer  had  no  authority 
to  issue  the  grant.  In  such  cases,  the  validity 
of  the  grant  is  necessarily  examinable  at  law. 

The  facts  upon  which  the  Supreme  Court 
decided  in  PoOc't  case,  showed  that  the  State 
of  North  Carolina  attempted  to  grant  lands  to 
which  she  had  no  title,  or  authority  to  grant. 
The  court  therefore  pronounced  her  patent  to 
be  void. 

If,  in  the  case  now  before  the  court,  the  pat- 
ent to  Eustache  Peltier  and  his  legal  representa- 
tives conveyed  the  land  described  in  it,  it  must 
be  because  this  land  had  been  previously  de- 
vested out  of  Amos  Stoddard,  under  Mordecai 
Bell,  and  had  become  merged  in  the  public  do- 
main, and  part  thereof. 

If  the  land  had  not  been  so  re-united  to  the 
public  domain,  it  is  contended  that  neither 
Eustache  Peltier  nor  his  assigns  could  have 
lawfully  located  upon  it,  or  have  caused  their 
location  to  be  surveyed ;  or.  if  the  location  and 
survey  were  to  be  made  on  their  mere  demand, 
by  the  instrumentality  of  the  Surveyor-General 
of  the  United  States,  at  St.  Louis,  without  any 
discretion  on  his  part  to  refuse  the  location  and 
survey,  then,  although,  strictly  speaking,  the 
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location  and  survey  were  made  according  to  the 
letter  of  the  second  section  of  the  Law  of  1815, 
yet  it  roust  hare  been  at  the  risk  of  the  locator, 
sod  those  claiming  under  him. 
i  The  counsel  for  plaintiff  in  error  will  now, 
therefore,  proceed  to  demonstrate  that,  at  the 
date  of  the  location  under  Eustache  Peltier,  the 
title  was  not  devested  out  of  Amos  Stoddard, 
under  Bell,  in  the  land  so  located,  but  was  act- 
ually reserved  from  sale  or  disposition  by  the 
United  States,  until  the  claim  to  it  of  Amos 
Stoddard,  under  Bell,  was  finally  passed  upon 
by  the  proper  authority. 

It  is  in  evidence  in  this  case,  that  the  claim 
of  Anus  Stoddard,  under  Bell,  to  the  land  in 
Peltiers  location,  had  been  duly  filed  long  pre- 
Tioosto  the  Act  of  15th  February.  1811.  By 
reference  to  that  act  (section  10,  2  Story's  Laws 
United  States,  p.  1178),  it  will  be  seen  that  the 
President  of  the  United  States  was  authorized, 
803*]  whenever  *he  shall  think  proper,  to  di- 
rect so  much  of  the  public  lands,  &c.  (Here 
tbe  counsel  quoted  that  part  of  the  act  which 
is  set  forth  in  the  statement  of  the  case  by  the 
reporter.) 

By  the  Act  of  Congress  of  17th  February, 
1818  (8  Story's  Laws,  p.  1659,  sec.  8),  it  is  pro- 
vided, "that  whenever  the  land  office  shall 
save  been  established  in  any  of  the  districts 
aforesaid  (created  by  the  first  section),  and  a 
register  and  receiver  of  public  moneys  ap- 
pointed for  the  same,  the  President  of  the 
United  States  shall  be,  and  is  hereby  author- 
ised to 'direct  so  much  of  the  public  lands 
lying  in  such  district  as  shall  have  been  sur- 
veyed according  to  law,  to  be  offered  for  sale, 
with  the  same  reservations  and  exceptions,  in 
every  respect,  as  was  provided  for  the  sale  of 
paboc  lands  in  the  territory  of  Louisiana,  by 
the  tenth  section  of  an  act  entitled,  '  An  Act 
providing,'  &c.,  being  the  same  act  above  re- 
ferred to. 

As  has  been  observed,  it  is  in  evidence  in 
tUe.  case,  that  the  land  located  and  patented 
nader  Peltier  was  included  in  a  claim  which 
"asm  due  time,  and  according  to  law,  pre- 
tested to  the  recorder,  and  filed  in  his  office, 
and  therefore  was  reserved  specially  from  sale, 
*y  the  Acts  of  1811  and  1818. 

It  is  also  in  evidence,  that  the  claim  was  act- 
sally  included  in  a  list  printed  and  published, 
at  the  instance  of  the  recorder  at  St.  Louis,  in 
PQTsuance  of  instructions  from  the  United 
states  Land  Department,  of  lands  reserved 
from  sale  in  the  district  of  St.  Louis.  It  was 
sot  contended  by  the  defendant's  counsel  that 
if  the  land  in  dispute  had  constituted  part  of  a 
•ad  mine  tract,  or  included,  or  was  adjacent 
to,  a  salt  spring,  or  formed  part  of  land  re- 
«erred  for  public  schools  or  State  seminaries, 
toe  location  by*  Peltier's  vendee  could  have 
Wd  the  land,  or  that  a  patent  could  have 
cued  the  defect  of  the  location.  % 

Nor,  as  the  counsel  for  the  plaintiff  under- 
*aads  their  argument,  do  they  contend  that 
tfc*  land  included  in  Amos  Stoddard's  claim 
«at  not  reserved  under  the  Acts  of  1811  and 
1818. 

But,  to  get  rid  of  the  difficulty,  they  con- 
lend  that  the  words  in  the  New  Madrid  Act 
of  1815  (section  1).  "Any  person  or  persons 
onfaur  lands  in  the  County  of  New  Madrid, 
»ttw  Missouri  territory,  with  the  extent  the 
Howaxd  8.  ^T.  S.,  Book  11. 


said  county  had  on  the  tenth  day  of  Novem- 
ber, 1812,  and  whose  lands  have  been  material- 
ly injured  by  earthquakes,  shall  be,  and  they 
are  hereby  authorized  to  locate  the  like  quan- 
tity of  land  on  any  of  the  public  lands  of  said 
territory  authorized  to  be  sold,"  ought  to  be 
construed  to  mean  lands  which,  at  any  time 
after  *the  New  Madrid  location  was  [*294 
made,  should  become  public  land,  and  as  such 
might  be  authorized  to  be  sold. 

And  then  the  counsel  for  defendant  endeav- 
or to  show,  that  subsequent  to  the  date  of  the 
location  under  Peltier,  the  land  did,  in  fact, 
become  public  land,  and  might  have  been  au- 
thorized, by  the  President  of  the  United 
States,  to  be  sold. 

The  plaintiff's  counsel  will  now  proceed  to 
demonstrate,  in  refutation  of  the  above  doc- 
trine of  the  defendant,  that 

1.  The  location,  or  the  right  of  location,  was 
confirmed  by  the  Act  of  1815  to  the  owner  of 
the  lands  injured,  whoever  he  might  be  at  the 
date  of  the  passage  of  the  act,  and  not  to  his 
assignee  or  vendee  after  the  date  of  the  act,  as 
in  the  case  before  the  court. 

2.  That  the  words  in  the  act,  "  the  sale  of 
which  is  authorized  by  law,"  mean,  not  land 
the  sale  of  which,  after  the  location  made, 
might  be  authorized  by  law,  but  land,  and 
that,  too,  public  land,  which,  in  conformity  to 
the  Acts  of  1811  and  1818,  before  adverted  to, 
were  actually  authorized  by  the  President  to 
be  sold. 

8.  That  the  land  included  in  the  claim  of 
Amps  Stoddard,  under  Bell,  upon  which  the 
locations  under  Eustache  Peltier,  and  also 
under  Martin  Coontz,  have  been  made,  never 
has  become,  at  any  time,  public  land  author- 
ized to  be  sold. 

In  support  of  our  first  objection,  namely, 
that  the  act  does  not  authorize  a  location  by 
an  assignee  whose  assignment  bears  date  sub- 
sequent to  the  passage  of  the  act,  the  court  is 
referred  to  the  specific  provision  in  the  first 
section,  which  confines  the  right  to  locate  to 
the  owner  of  the  land  injured.  The  court  will 
see,  by  reference  to  the  record,  that  the  locator 
under  the  certificate  to  Peltier,  and  also  to 
Coontz,  was  not  the  owner  of  the  land  insured 
at  the  date  of  the  passage  of  the  act. 

It  is  true,  that  in  many,  perhaps  most  cases, 
those  locations  have  been  made  by  persons  who 
were  not  the  owners,  but  it  is  submitted  that  , 
this  practice  cannot  have  the  effect  of  chang- 
ing a  positive  law,  particularly  when  it  is  con- 
sidered that  this  practice  was  introduced  for 
the  benefit  of  mere  speculators. 
'  It  is  matter  of  record,  and  we  may  add,  of 
authentic  history,  that,  under  this  abusive 
practice,  the  New  Madrid  law  has  been  per- 
verted to  the  purposes  of  gross  fraud  upon  the 
government  of  the  United  States,  and  to  the 
spoliation  (as  in  the  present  case  is  attempted') 
of  private  owners.  The  counsel  for  the  plaint- 
iffs in  error  respectfully  submit,  that  when  the 
Act  of  1815  is  sought  to  be  converted  into  a 
•species  of  penal  law  operating  a  for-  [*295 
feiture  as  against  private  owners,  whose  titles 
and  claims  were,  at  the  date  of  that  act,  mat- 
ters of  record,  that  act  ought  to  be  construed 
strictly. 

If  the  question  were  now  between  the  United 

States  and  locator,  there  might,  perhaps,  be 
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some  ground  for  a  liberal  construction.  It 
might  be  contended,  that  the  Surveyor-General, 
who  tiled  the  location  and  surveyed  it.  being 
an  officer  and  agent  of  the  United  States,  his 
act  as  against  his  principal  ought,  if  possible, 
to  be  binding.  But  this  sort  of  reasoning 
surely  cannot  be  endured  where  the  question 
is  between  a  total  stranger  to  the  Surveyor- 
General  and  a  tortious  locator  who,  at  his  own 
risk,  has  thought  proper  to  flic  a  location  call- 
ing for  land  not  public,  and  not  authorized  to 
be  sold,  and  availiug  himself,  for  manifestly 
tortious  and  unjust  purposes,  of  the  instrumen- 
tality of  a  purely  ministerial  officer. 

In  support  of  the  position,  that  the  words  in 
the  act,  "  the  sale  of  which  is  authorized  by 
law,"  must  be  taken  to  mean,  1st,  public  lands; 
2d,  lands  authorized  to  be  sold  according  to 
the  provisions,  and  "with  the  same  reserva- 
tions and  exceptions  in  every  respect,"  con- 
tained in  the  10th  section  of  the  Act  of  1811, 
and  in  the  Act  of  1818,  before  referred  to,  the 
plaintiff's  counsel  beg  to  call  the  attention  of 
the  court  to  the  specific  terms  of  those  two 
acts,  and  to  their  manifest  object. 

The  counsel  for  plaintiff  would  also  refer  to 
the  New  Madrid  act,  in  which,  besides  the 
words,  "the  sale  of  which  is  authorized  by 
law,"  specifically  provides,  that  "no  such  lo- 
cation shall  include  any  lead  mine  or  salt 
spring. 

By  those  Acts  of  1811  and  1818,  it  seems  too 
clear  for  argument,  that  until  the  sectional 
lines  were  run,  the  President  was  not  author- 
ized to  sell  the  land.  The  survey  is  directed 
to  be  made  by  those  acts,  in  conformity  with 
the  established  system  of  public  surveys.  The 
general  object  of  that  system  is  to  designate, 
beyond  all  doubt,  in  all  future  time,  the  boun- 
dary lines  and  the  quantity  of  land  included 
within  them.  The  special  object  in  Missouri 
was,  beside",  to  ascertain  the  location  and 
quantity  of  all  those  lands  reserved  and  ex- 
cepted from  sale  in  those  acts. 

It  was  impossible  that  the  objects,  therefore, 
in  view  could  be  attained  without  a  survey 
having  been  previously  made  by  the  United 
States. 

It  was  impossible,  with  any  accuracy,  to  as- 
certain the  location  or  quantity  of  mineral  land 
— of  salt  spring  land.  It  was  also  impossible 
200*1  *to  know  where  the  16th  section  fell, 
without  survey.  It  was  equally  impossible  to 
know  the  ground  covered  by  claims  "duly 
filed  with  the  United  Suites  recorder,"  without 
such  survey. 

It  is  manifest,  that  the  Act  of  1815  (New 
Madrid  Act)  provides  for  all  this  by  requiring 
the  location  to  be  made,  not  only  on  public 
land,  but  public  land  authorized  to  be  sold. 

By  the  terms  of  the  Acts  of  1811  and  1818 


II  d: 


(and  as  to  lead  mines  and  salt  springs,  the  New 
Madrid  Act  itself),  a  great  extent  of  public  land 
was  excepted  from  sale.  The  President  had 
no  power  to  proclaim  such  lands  for  sale.  But 
the  Act  of  1815  requires  that  the  location  be 
not  made  on  those  lands.  How,  then,  was  the 
locator,  or  the  officer  who  filed  the  location,  to 
know  when  it  was  made,  whether  it  interfered 
with  lands  which,  though  public,  were  not  to 
be  sold? 

While  on  this  part  of  the  subject  before  the 
court,  the  counsel  for  the  plaintiff  in  error 
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woula  refer  the  court  to  the  opinions  of  a  di 
tinguished  Attorney-General  of  the  UniU 
States,  the  late  William  Wirt.  They  are  to  1 
found  in  the  "Opinions  of  the  Attorneys-Gei 
eral  of  the  United  States,  from  the  beginnii 
of  the  government  to  March  1st,  1831  (pul 
lished  under  the  inspection  of  Henry  D.  Gl 
pin,  in  1841).  In  his  letter  of  the  11th  Ma 
1820,  to  the  Secretary  of  the  Treasury  (paj 
263),  Mr.  Wirt  says:  1st.  That  "the  act  t 
taches  no  assignable  quality  to  the  charity 
bestows,"  or  "  to  make  those  charities  a  sq 
iect  of  speculation;"  2d.  That  "  it  was  not  tj 
intention  of  Congress,  in  authorizing  the  st 
f erers  '  to  locate  the  like  quantity  of  land  < 
any  of  the  public  lands  of  the  said  territoj 
which  is  authorized  by  law,'  to  change  or  afft 
in  any  manner  that  admirable  system  of  kxl 
tion  by  squares,  which  had  been  so  studious 
adopted  in  relation  to  all  the  territories." 
•  In  his  letter  of  the  19th  June,  1830 
273),  Mr.  Wirt  specifically  gives  it  as  his  o. 
ion,  that  the  sale  is  not  authorized  by  law  u'ri 
the  sectional  lines  are  run,  and  consequen 
all  locations  previously  made  by  those  sullen 
(New  Madrid)  are  unauthorized. 

The' counsel  for  the  plaintiff  in  error  bt 
leave  to  refer  to  those  letters  of  Mr.  Wirt, 
strongly  in  support  of  the  objection  taken 
the  location  in  this  case,  because  of  its  havi 
been  made  by  an  assignee.  It  does  not  sppt 
that  the  person  who  signed  the  locations  fil 
in  this  case  with  the  surveyor,  had  any  pn« 
of  attorney  so  to  do.  He  acted 'for  turns 
and  for  his  own  benefit,  and  not  for  that  of  I 
"sufferer."  The  opinion  of  Mr.  Wirt  as 
the  necessity  *of  a  previous  survey  of  [*21 
the  township,  is  clear  and  explicit,  and, 
sides,  has  been  assented  to  by  Congress. 

By  the  Act  of  26th  April,  1823,  it  is  ■ 
acted,  by  section  1,  "that  the  locations  here 
fore  made,  of  warrants  issued  under  the  Act 
the  15th  February,  1815,  if  made  in  pumuai 
of  that  act  in  other  respects,  shall  be  perfeci 
into  grants  in  like  manner  as  if  they  conforn 
to  the  sectional  or  quarter  sectional  lines  of  i 
public  surveys;"  and  by  section  2,  "that  ht 
after  holders  and  locators  of  warrants  shall 
bound;  in  locating  them,  to  conform  to  i 
tional  lines  as  nearly  as  the  respective  quai 
ties  will  admit." 

The  above  act  would  not  have  been  ne< 
sary  if  Mr.  Wirt's  opinion  was  not  adopted 
Congress,  or  if  it  had  been  erroneous.  The 
was  obtained,  as  many  acts  unfortunately  la 
been,  to  suit  the  purpose  of  speculators,  and 
cure  defects  in  their  locations. 

This  act,  however,  cannot  operate  here 
its  import  and  terms.  It  cannot  make  a  la 
tion  valid  aeainst  a  private  owner,  when,  in 
origin  it  was  void.  The  only  effect  that,  soca 
ing  to  principles  of  sound  justice  and  jorisfi 
dence,  ought  to  be  given  to  this  act,  fa  met 
to  make  good  a  location  and  survey,  notw 
standing  that  it  did  not  originally,  or  did 
at  date  of  the  act,  coincide  with  sectional  lb 
But  it  is  contended  by  plaintiff's  counsel  tl 
whenever  it  shall  appear  that  the  location 
other  respects  did  not  conform  to  the  tarna 
the  act,  it  shall  not  become  available  uoder 
above  act. 

Mr.  Wirt,  in  his  above  opinion,  tmif 
verted  to  one  object  in  view  of  Oongrana. 
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I  aught  tbo,  with  equal  propriety,  have  urged 
e  aeeeaoty  of  surrey,  in  order  to  ascertain 
t  location  and  quality  of  those  public  and 
tnle  lands  which  were  excepted  or  reserved 
Mi  sue,  and  which  could  not  be  ascertained 

10  the  public  surveys  had  been  made,  re- 
ned,  and  approved. 

At  has  been  abserved,  it  is  in  evidence  in  this 
that  the  surveys  of  the  township  in  which 
i  and  in  dispute  is  situated  were  not  returned 
1 18S3,  and  that,  at  the  date  of  those  loca- 
■  under  Peltier  and  Coontz,  respectively, 
sirrer  at  all  had  been  made  by  the  United 

the  court  is  also  referred  to  the  opinion  of 

Attorney  General,  Wirt,  in  his  letter  of  the 

i  October,  1805  (p.  558),  which  is  adverse 

At  legality  of  locations  on  land  included  in 

kin  duly  filed.     Mr.  Wirt,  it  will  be  seen 

kfe  lettei,  refers,  in  aid  of  his  opinion,  to  an 

letter,  dated  10th  June,  1820,  of  the  then 

*5*]  *8ecretary  of  the  Treasury,  Mr.  Craw- 

1  The  construction  put  by  Mr.  Wirt  upon 

words,  "the  sale  of  which  is  authorized  by 

/in  the  Act  of  1815,  has  been  adopted  by 

»  United  Slates  Land  Department,   and  has 

IB  tolerated  in  divers  letters  and  opinions  of 

i  niidtor  of  the  United  States  land  office, 

11  by  the  Attorney  General  of  the  United 

ftr  the  opinion  of  Attorney-General  Butler, 
court  »  referred  to  ("Opinions,"  page  1199) 
lener  of  the  Attorney-General,  of  11th 
1838,  in  which  he  adopts  the  views  of 
Wirt,  and  in  this  very  case  of  Mordecai 
eei  these  words:  "In  the  case  of  Mor- 
auBell,  whose  claim  is  850  arpents  is  con 
acd  by  the  Act  of  July  4,  1830,  lam  of  opin 
I  that  the  tract  of  six  acres  and  twenty-eight 
■dredths,  included  in  the  survey,  and  pre- 
wly  confirmed  by  the  old  board  of  commis- 
si, must  be  regarded  as  clearly  held  by  a 
title;  but  that  Bell's  claim  will  be  valid 
'Ike  residue,  notwithstanding  the  survey  in- 
jjb  two  tracts  located,  and  another  patented, 
the  New  Madrid  law.  These  cases  must 
on  the  same  ground  as  those  noticed  in 
lewof  Hackay,  because  the  lAnds  embraced 
the  Act  of  1838  were  equally  reserved  from 

fte  above  opinions,  though  not  judicial  au- 
are  referred  to  in  aid  of  the  humble 
of  the  plaintiff's  counsel,  and,  in 
',  are  referred  to  as  repelling  any  con- 
that  may  be  drawn  in  favor  of  those 
a,  from  what  has  been  (very  erroneous- 
•»  ft  is  conceived)  denominated  contempo- 
•*om  construction  and  practice. 
I™*  opinions  of  the  law  officers  of  the 
Jwd  States,  of  the  commissioner  of  the  gen- 
■jhad  office,  and  of  the  Secretary  of  the 
JT,  can  alone  be  referred  to,  to  ascertain 
fc  construction  that  was  in  fact  given  to  the 
Pj*  Madrid  Uw.  The  acts  done  under  that 
W » Missouri  were  ex-parU,  and  interested 
•*,  or  purely  ministerial  acts  done  by  an  offl- 
yjjom  the  law  rendered  a  mere  instrument 
liwt locator.  Acts  of  this  sort  can  claim  no 
JJ**  as  demonstrating  contemporaneous  con- 
■**»,  or  as  establishing  a  lawful  custom. 
Tk*  court  win  see,  on  reference  to  the  sec- 
•»  «sctioa  of  the  New  Madrid  law,  that 
'■  Tie  recorder  was  bound  to  issue  the  cer 
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tiflcate  on  the  oath  or  affirmation  of  a  compe- 
tent witness,  that  any  person  was  entitled  to  a 
tract  under  the  provisions  of  the  act. 

2.  That,  upon  such  certificate  being  issued, 
and  the  location  made,  *on  the  applica-  r*299 
tion  of  the  claimants,  it  was  made  the  duty  of 
the  principal  deputy-surveyor  to  cause  the  sur- 
vey to  be  made  thereof,  and  to  return  a  plat  of 
each  location  to  the  recorder. 

8.  That  the  recorder  was  directed  to  record 
the  location  and  plat  in  his  office,  and  was  to 
receive  from  the  claimant  the  sum  of  two  dol- 
lars for  receiving  proof,  issuing  the  certificate, 
and  recording  the  plat  as  aforesaid. 

4.  By  section  8,  the  recorder  was  obliged  to 
issue  a  patent  certificate  to  the  claimant. 

5.  The  executive  of  the  United  States  was 
bound,  upon  the  exhibition  of  the  patent  cer- 
tificate, to  issue  the  patent. 

Thus,  in  each  of  those  five  stages  of  the  lo- 
cator's title,  the  locator  or  claimant  is  "actor 
reut,  et  judex." 

He  first  designates  the  land  by  his  location, 
which  designation  was  filed  as  of  course.  He 
then  demands  a  survey  of  that  location,  which 
the  Surveyor-General  is  obliged  to  make.  He 
then  demands,  upon  the  strength  of  tho 
location  and  survey,  a  patent  certificate; 
and,  armed  with  this  certificate,  he  pro- 
ceeds to  Washington  city,  and  demands  his 
patent,  which,  by  the  terms  of  tbe  third  sec- 
tion of  the  act,  the  executive  of  the  United 
States  is  bound  give  him. 

It  is  true,  that  Mr.  Wirt,  in  his  letter  of  the 
tenth  of  October,  1825,  gives  it  as  his  opinion, 
that  the  issuing  of  the  patent  was  not  so  purely 
ministerial  an  act  as  to  dispense  with,  on  the 
part  of  the  President,  all  consideration  of  tbe 
location  and  survey  on  which  it  was  founded; 
and  therefore  opposed  the  issuing  of  a  patent 
to  Mr.  Bates,  who  demanded  it  under  the  pro- 
visions of  the  New  Madrid  act  for  land  included 
in  a  claim  duly  filed,  or  which  was  then  be- 
fore a  court  of  competent  jurisdiction ;  but  this 
opinion  of  Mr.  Wirt,  although  the  department 
was  not  in  favor  of  the  New  Madrid  location, 
docs  not  appear  to  have  prevented  the  issuing 
of  the  patent;  doubtless,  because  the  executive 
considered  the  act  too  imperative,  or  that,  as  a 
ministerial  officer,  he  preferred  to  leave  the 
whole  question  of  title,  as  between  the  New 
Madrid  locator  and  the  claimant,  to  be  decided 
by  a  court  of  justice.  In  this  view,  it  would, 
perhaps,  be  difficult  to  establish  that  the  exec- 
utive of  the  United  States  was  in  error. 

Having  thus  endeavored,  it  is  hoped  satis- 
factorily, to  demonstrate  that  the  whole  of  the 
proceedings  on  which  the  patent  to  Eustache 
Peltier  was  based  were  not  only  not  in  pursu- 
ance of  the  New  Madrid  law,  but  in  direct  vio- 
lation of  it,  tbe  counsel  for  the  plaintiff  in  er- 
ror 'submit,  as  a  logical  and  legal  con-  [*300 
elusion,  that  those  proceedings,  and  a  patent 
based  on  them,  could  not,  in  the  least  degree, 
weaken  the  claim  of  the  plaintiff  under  Mor- 
decai Bell,  devest  the  title,  whatever  it  was, 
which  at  the  date  of  the  New  Madrid  Act  was 
in  Bell  and  his  legal  representatives. 

It  has  been  urged  at  bar  in  the  court  below, 
on  behalf  of  the  defendant,  and  may  be  reiter- 
ated before  the  Supreme  Court,  that,  admitting, 
for  argument's  sake,  that  the  location  was  not 
good  and  valid  as  its  date,  it  yet  has  become 
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so  by  operation  of  certain  acts  of  Congress,  and 
that  therefore  the  claimant  under  Bell  can  at 
most  be  entitled  to  a  re-location  under  the  sec- 
ond section  of  the  Act  of  1880,  under  which  he 
contends  that  his  claim  is  confirmed.  It  has 
been  strenuously  argued,  that  he  must  take  the 
title  or  the  confirmation  cum  onere,  or  not  at 
all;  that  he  cannot  control  the  mode  in  which 
Congress  has  thought  proper  to  extend  their 
charity  towards  him,  nor  escape  from  the  con- 
ditions under  which  that  charity  has  been  be- 
stowed. The  counsel  for  the  plaintiff  might 
retort  this  argument  on  the  defendant.  Surely, 
if  the  claimant  under  a  Spanish  grant  and  sur- 
vey, be  charged  with  mendicancy  at  the  door 
of  Congress,  the  New  Madrid  sufferer  has  a 
fortiori,  had  charity — absolute  alms — bestowed 
upon  him.  Surely  it  is  he  that  must  be  bound 
by  the  strict  terms  and  conditions  of  the  gift, 
and  not  seek  to  enlarge  it  at  the  expense  either 
of  the  United  States  or  of  private  proprietors. 
There  is  nothing  in  the  position  of  the  defend- 
ant, who  rather  represents  a  New  Madrid  spec- 
ulator than  a  New  Madrid  "sufferer,"  to  call 
for  any  liberality  of  construction  in  bis  favor, 
especially  when  that  liberality  is  avowed  to  be 
called  for  in  order  to  effect  a  forfeiture,  as 
against  a  party  whose  original  right  to  his  land 
has  been  solemnly  recognized,  first,  by  a  board 
of  commissioners,  and  afterwards  by  the  Con- 
gress of  the  United  States. 

This  argument  of  the  defendant's  counsel  as- 
sumes as  proved,  what  we  contend  has  no 
existence,  namely,  that  the  land  included  in 
the  claim  of  Amos  Stoddard,  under  Mordccai 
Bell,  confirmed  by  the  Act  of  4th  July,  1836, 
has  been  sold,  located,  or  disposed  of,  accord- 
ing to  law.  If  it  has  not  been  so  "  disposed 
of,"  it  is  manifest  that  the  confirmation  by  the 
first  section  of  the  Act  of  1836  carries  the 
whole  title,  and  that  the  second  section  of  that 
act  has  no  application,  no  subject  matter,  to 
operate  on. 

We  come  now  to  the  ground  above  adverted 
to,  as  taken  by  defendant's  counsel,  namely, 
that  the  location,  though  not  good  when 
30 1  *]  "made,  has  become  good  by  operation  of 
certain  acts  of  Congress  on  the  claim  of  the 
plaintiff,  and  the  land  included  in  it. 

The  counsel  for  defendant,  in  support  of  this 
position,  referred  to  the  Acts  of  May  26, 1884, 
May  26. 1826,  and  May  24,  18J8. 

They  contend  that,  by  the  5th  section  of  the 
Act  of  1824.  "  a  claim  to  land  within  the  pur- 
view of  that  act,  which  shall  not  be  brought 
before  that  court,  or  through  neglect  or  delay 
of  the  claimant,  shall  not  be  prosecuted  to  a 
final  decision  within  three  years,  shall  be  for- 
ever barred,  both  at  law  and  in  equity;  and  no 
other  action  at  common  law,  or  proceeding  in 
equity,  shall  ever  thereafter  be  sustained  in  any 
court  whatever  in  relation  to  said  claims." 

To  this,  the  plaintiff  replies,  thai  this  section 
of  the  Act  of  1824  (renewed,  as  we  admit,  by 
the  Acts  of  1826  and  1823),  can  have  no  bearing 
whatever  on  the  plaintiff 's  case  or  claim. 

1.  Because  this  section  could  not  react  on 
the  proceeding,  under  the  new  Madrid  law, 
and  render  legal  and  valid  a  location  and  sur- 
vey that  were  void  ab  initio. 

2.  That  the  section,  if  it  ever  could  operate 
to  exclude  the  plaintiff  in  his  claim  from  a 
court  of  justice,  has  been  repealed  by  Congress, 
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and  the  plaintiff  remitted  to  all  his  righ 
title  under  the  grant  to  Bell,  by  the  A 
1832  and  1883,  which  authorized  him  to 
his  claim  before  a  board,  in  the  same  su 
vitality  and  vigor  in  which  it  'was  whet 
filed  with  the  recorder. 

8.  That  the  Act  of  4th  July.  1836,  hat 
firmed  the  claim  and  recognized  it  as  en 
to  protection  by  the  treaty,  and  good  and 
to  all  intents  and  purposes. 

This  third  reason  brings  us  to  the  paras 
character  of  the  plaintiff's  title;  and,  it 
spectfully submitted,  exhibits  Has  a  title  i 
Congress  could  not  violate,  even  if  they  1 
declared  their  intention  to  do. 

The  commissioners  under  the  Acts  of 
and  1833  accompanied  their  decisions  o 
respective  cases  with  a  very  full  report  ai 
position  of  their  views  of  the  claims  and 
which  they  were  authorized  to  take  undo 
sideration,  and  the  principles  upon  which 
classification  was  made. 

The  principles  thus  laid  down  by  those 
missioners  have  not  only  been  sanction! 
the  Act  of  Congress  of  the  4th  July,  1831 
have  been  affirmed  by  the  Supreme  Coi 
the  United  States.  In  their  report  of  U» 
September,  1835,  the  commissioners  pa 
larly  refer  to  the  case  of  Chouteau  v.  { 
States,  and  also  to  *the  case  of  DeUutu*,  [* 
under  Deluzieret,  v.  United  State*.  The 
missioners,  in  their  report  of  1833,  adopu 
principle,  that  when  the  grant,  or  the 
and  survey,  created  a  right  of  properti 
claim  ought  to  be  placed  in  the  first  ch| 
entitled  to  confirmation.  In  their  secol 
port  of  1836,  they  reiterate  this  doctrin* 
refer  to  the  Supreme  Court  of  the  I 
States  in  support  of  it.  They  cite  the 
words  of  this  court  in  the  above  cases. 
the  first  case,"  say  they,  "  the  Supreme 
lays  it  down  that'  orders  of  survey,  made  1 
Lieutenant-Governor  of  Upper  Louisiani 
the  foundation  of  title,  and  are  capal 
being  perfected  into  complete  titles;  thai 
are  property  capable  of  being  alienated ;  t 
as  such,  to  be  held  as  sacred  and  invioL 
other  property.'"  They  also  cite  the  Ian, 
of  the  Supreme  Court  in  the  former  ca 
Delatmu  v.  United  Stolen,  as  follows: 
right  of  property  is  protected  and  secur 
the  treaty;  and  no  principle  is  better  s 
in  this  country,  than  that  an  inchoate  ti 
land  is  property :  independent  of  treaty 
lations,  this  right  would  be  held  aacrecL 
sovereign  who  acquires  an  inhabited  ten 
acquires  full  dominion  over  it;  but  th 
minion  is  never  supposed  to  devest  the  ' 
rights  of  individuals  to  property.  Thi 
guage  of  the  treaty  ceding  Louisiana  est 
every  idea  of  interfering  with  private 
erty,  of  transferring  lands  which  harp 
severed  from  the  royal  domain." 

The  question  of  the  inviolability  o 
right  of  Amos  Stoddard,  under  MordecaJ 
,  is  settled  by  the  highest  possible  auth 
'  legislative  and  judicial.  It  follows,  as  a 
consequence,  that  the  New  Madrid  law 
to  receive  such  a  construction  as  is  con* 
with  the  above  view  of  Congress  and  « 
Supreme  Court.  It  has  been  endeavor 
be  shown  that,  by  a  fair  interpretation  < 
New  Madrid  Act,  no  collision  could  take 
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■ten  h  and  the  treaty  of  cession  on  those 
iples.  which,  as  the  Supreme  Court  ob- 
K.  independent  of  the  treaty,  would  have 
Bed  the  property  of  the  plaintiffs  in  error: 
I  is  respectfully,  and  confidently  also  con- 
id,  that  if  the  terms  of  the  New  Madrid 
•r  say  other  act  of  Congress,  specifically 
Med  to  annul,  or  to  violate  the  right  of 
ktotifh,  those  terms  must  be  disregarded. 
Boestitulional. 

feast  supposed,  by  plaintiff 's  counsel,  that 
fcrits  of  the  claim  of  Stoddard,  under 
no  now  become  the  subject  of  re-exam- 
■  as  against  the  United  States,  and  with 

2  reference  to  the  'validity  of  that  claim 
was  filed  with  the  recorder.  All  that 
rb  already  passed  on  and  settled  in  favor 
I  claim.  The  proceeding  under  the  New 
i  law,  passed  in  1815,  can  have  no  bear 
I  the  original  merits  of  a  claim  filed  under 
I  of  Congress  passed  in  1805.  It  would 
.that  the  counsel  for  the  defendant  have 
the  objection  to  original  validity  of 
's  title,  inasmuch  as  the  instructions 
far  by  the  defendant,  and  given  by  the 
Court,  are  predicated  on  the  patent  to 
Peltier,  and  on  the  location  under 
The  prima  facie  title  of  the  plaintiff 
seriously  disputed. 

lilion   to  what  has  been  already  sub- 
by  plaintiff  '«  counsel,  on  the  subject  of 
patent,  and  the  grounds  on  which  it 
successfully  avoided,  in  an  action  of 
it,  much   more  might  be  said,  drawn 
front  the  decisions  of  this  court  as  from 
in    England  on  the   subject  of 
rants  of  land.     The  court  must  be"  well 
that  in  England  a  king's  grant  may  be 
of  by  showing  that  at  the  date  of  it  the 
had  bo  title.     It  is  contended,  on  behalf 
plaintiff    in  error,  that  this  doctrine 
he.  a  fortiori,  the  law  of  the  United 
The  President  of  the  United  States  is, 
public  land,  a  purely  ministerial 
whereas   the  title  to  public  lands  in 
is  vested  in  the  king.     There  is  no 
least  the  counsel  for  plaintiff  in  error 
been  able  to  find  one,  which  imparts 
for  land  any  peculiar  virtue,  or  any 
efficacy  in  operation  than  that  of  an  or- 
deed  of  quitclaim,  signed,  sealed,  and 
by  an   attorney  iu  fact  for  and  in 
of   his  principal.    The  counsel  for 
in  error,  whUe  they  admit  that  a 
■es  land  patent  constitutes  a  prima 
and  that  a  party  cannot  at  law  get 
h.  and  avoid  it  on  the  ground  of  irreg- 
ta  the  previous  formalities,  do  respect- 
Mend,  that,  when  the  proceedings  on 
he  patent  is  founded  are  utterly  void, 
it  b  shown  that  the  United  States  had 
in  the  land,  or  no  right  to  grant  the 
Ae  prima  fade  case  made  by  the  patent 

,  the  counsel  submit  that 

appears    from   the    record    that  the 

i  is  error  claim  a  right,  title  and  estate, 

'  a  confirmation  of  a  grant  and  survey 

111  them  as  heirs  at  law  of  Amos  Stod- 

[fhat  (heir  right  and  title  is  protected  and 
■aasMted  by  treaty  and  by  act  of  Congress. 
I  That  the  decision  of  the  Circuit  Court  of 
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the  United  States  *has  been  against  [*304 
their  title,  so  derived,  guarantied,  and  consum- 
mated. 

4.  That  this  decision  of  the  Circuit  Court  of 
the  United  States  is  erroneous,  and  ought  to  be 
reversed. 

Mr.  Jones,  for  the  defendants  in  error,  said 
he  would  inquire, 

First.  As  to  the  Instrument  by  which  the 
plaintiffs  attempt  to  connect  the  title  of  Amos 
Stoddard  with  the  original  title  (whatever  it 
was)  of  Mordecai  Bell,  under  the  concession 
from  the  Spanish  Governor  of  Upper  Louisiana; 
and  upon  which  instrument  necessarily  de- 
pended any  sort  of  right,  at  law,  or  equity,  in 
Stoddard  to  claim  the  rights  vested  in  Bell  by 
that  concession. 

This  instrument  purports  to  be  executed  by 
one  Richard  Caulk,  styling  himself  syndic  of 
the  district  of  St.  Andrews,  and  certifying  that 
Mr.  Bell  was  present  before  him,  &c.  It  is 
produced  as  a  record,  upon  Its  own  authority. 
It  cannot  be  set  up  as  a  private  act ;  it  is  enough 
to  say,  that  it  is  actually  brought  forward  as  a 
record  If  so,  it  is  invalid,  unless  it  possesses 
the  necessary  requisites.  Article  1132  of  the 
Civil  Code  of  Louisiana  changes  the  common 
law  in  this  respect,  and  says,  that  an  act  not 
authentic  from  defect  of  form.  &c,  may  avail 
as  a  private  paper,  if  signed  by  the  party.  In 
10  Louisiana  Rep.,  804,  there  is  the  case  of  a 
mortgage  signed  by  a  married  woman,  and 
some  of  the  witnesses  did  not  see  her  sign.  The 
court  set  it  aside,  because  it  was  produced  as 
an  authentic  act.  (See,  also,  article  2288.  ad- 
verted to  in  the  case  In  5  Martin.  N.  8.,  88,  «9.) 
The  distinction  between  authentic  acts  and 
private  writings  is  shown  in  Partidas,  title  18, 
p.  228,  285. 

All  the  decisions  of  this  court  in  Florida 
cases,  show  that  persons  must  prove  the  authen- 
ticity of  the  paper  under  which  they  claim, 
and  that  local  laws  must  be  proved  below,  as 
foreign  laws. 

The  officer  of  syndic  is  explained  in  6  Peters 
(Strother  v.  Lucas):  he  was  only  a  subordinate 
police  officer. 

The  preface  to  the  translation  of  the  Partidas 
(p.  20)  shows  that  a  proclamation  of  O'Reilly 
established  syndics.  There  is  no  evidence  in 
the  case  that  they  acted  as  notaries. 

As  to  powers  of  comandants,  see  8  Martin, 
115.  If  this  is  not  valid  as  an  authentic  paper, 
will  the  lapse  of  time  make  it  so,  as  a  private 
paper?  It  b  true,  that  time  is  of  great  value  in 
sustaining  the  muniments  of  title,  where  the 

firoperty  has  been  for  along  time  enjoyed;  but 
n  this  case,  the  party  who  claims  under  this 
instrument  never  was  in  possession. 

•Second.  As  to  Mordecai  Bell's  [•305 
claim,  which  was  confirmed  by  the  board  of 
commissioners  on  the  8th  June,  1885.  the  plaint- 
iffs, in  their  statement,  say  it  was  that  identic- 
al claim  which  had  been  filed  by  Soulard  with  • 
the  recorder  of  land  titles,  on  the  29th  of  June, 
1808,  laid  before  the  board  for  their  action, 
and  rejected  by  them  on  the  10th  October, 
181 1 ;  as  if  the  first  decision  against  the  claim 
had  been  subject  to  some  condition  or  reser- 
vation, that  kept  the  claim  alive  during  all  the 
twenty-four  intervening  years,  and  still  pend- 
ing before  the  board,  for  their  further  consider- 
ation and  final  decision. 

877 

Digitized  by  VjOOQIC 


305 


Supreme  Court  of  the  United  States. 


II 


This  is  a  clear  mistake.  Mordecai  Bell's 
claim  was  never  filed  with  the  recorder  of  land 
titles,  nor  was  it  ever  laid  before  the  board  for 
adjudication,  till  March  SO,  1885;  near  nine- 
teen years  after  Peltier's  location,  seventeen 
years  after  this  survey,  and  two  years  and 
eight  months  after  his  patent;  sixteen  years 
and  ten  months  after  Coontz's  location,  and 
sixteen  years  and  eight  month  after  his  survey. 
It  was  Amos  Stoddard's  claim  alone,  as  assignee 
of  Mackay,  the  pretended  assignee  of  Bell,  that 
was  filed  by  Soulard,  on  the  29th  June,  1808, 
with  the  recorder  of  land  titles,  and  definitively 
rejected  by  the  commissioners,  on  the  10th 
October,  1811;  and  which,  ever  since  that  time 
to  the  commencement  of  the  present  action,  a 
period  of  twenty-eight  years,  had  lain  quiet 
and  silent  under  a  judicial  condemnation,  un- 
conditional and  absolute  in  its  terms — final  in 
its  effect 

But  the  claims  of  assignees  and  grantees  are 
very  different.  An  assignee,  as  such,  might 
establish  his  claim  before  the  commissioners, 
who  might,  very  properly,  have  confirmed  the 
claim  of  Bell,  as  original  grantee,  without  at  all 
recognizing  the  chain  of  title  by  which  it  is 
alleged  that  the  present  claimants  hold  Bell's 
right.  In  such  a  case,  the  plaintiffs  would 
have  no  title;  and  the  facts  in  this  case  leave  it 
entirely  doubtful,  whether  the  commissioners 
did  not  intend  so  to  decide.  (10  Peters,  884; 
6  Peters,  766.) 

What  title  did  Bell  acquire  under  the  Spanish 
concession?  He  is  called  a  grantee,  but  there 
was  no  land  described  by  metes  and  bounds. 
The  concession  was  nothing  but  an  order  of 
survey,  but  no  estate  vested.  (13  Wheat,  500; 
6  Peters,  200.) 

On  10  March,  1804,  Spanish  authority  ceased, 
and  that  all  the  steps  to  acquire  title  were  taken 
after  that  time.  On  the  29th  of  May,  1804, 
Bell  conveyed  the  concession  to  Mackay,  but 
the  Spanish  law  had  then  entirely  ceased.  A 
survey,  made  by  private  authority,  after  the 
change  of  flags,  Is  void.  (10  Peters,  284.) 
306*]  •Third.  As  to  the  supposed  con- 
firmation of  M.  Bell's  claim,  itself,  by  the  Act  of 
Congress  of  the  4th  July,  1836,  the  plaintiffs 
produced  no  evidence  whatever  of  that  claim's 
being  among  "  the  decisions  in  favor  of  land 
claimants,  laid  before  Congress  by  the  commis- 
sioner of  the  general  land  office,"  prior  to  the 
passing  of  that  act;  unless  they  rely  on  pre- 
suming that  fact  from  another  fact,  certified  on 
the  27th  March,  1840,  by  F.  R.  Conway,  re- 
corder of  land  titles  in  the  State  of  Missouri ; 
namely,  that  "said  claim  was  included  in  the 
transcript  of  favorable  decisions  transmitted  by 
the  recorder  of  land  titles,  and  the  two  com- 
missioners associated  with  him,  to  the  commis- 
sioner of  the  general  land  office." 

The  title  alleged  bv  the  plaintiffs,  as  it  ap- 
pears on  their  own  showing,  is  held  utterly 
vicious  and  untenable;  and  if  the  defendant 
were  stripped  of  all  right  and  title,  still  the  full 
right  ana  title  to  the  land  in  question  would 
remain  in  the  United  States,  without  any  sort 
of  right  in  the  plaintiffs  to  claim  the  land,  either 
at  law  or  equity.  In  support  of  this  proposition 
the  following  objections  to  the  plaintiffs'  title 
are  held  demonstrative  and  insuperable: 

1st.  The  pretended  act  of  sale  and  exchange 
from  Bell  to  Mackay  was  utterly  inoperative 
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and  void  ab  initio;  and  therefore  the  cornn 
doners  were  fully  sustained  by  the  law  and 
fact  of  the  case  when  they  decided,  as  they  m 
have  decided,  since  they  rejected  Stoddai 
claim  and  admitted  Bell's,  that  Stoddard  1 
failed  to  make  out  any  valid  claim  in  him* 
derived  through  Mackay  from  Bell ;  and  it ! 
fair  if  not  a  necessary  presumption,  under 
the  circumstances,  that  the  specific  defect, 
which  his  derivative  claim  was  rejected  by  I 
commissioners,  was  found  in  this  broken  11 
in  the  chain  by  which  he  attempted  to  o 
nect  bis  claim  with  the  original  title  of  Bell 

This  instrument,  throughout  its  whole  fra 
and  tenor,  and  in  the  manner  of  its  executi< 
pursues  the  form  and  claims  the  authentic 
and  effect  of  a  "  public  or  authentic  act " 
ecuted  under  official  sanction,  and  equivali 
to  record  evidence,  as  contradistinguished  fr 
a  "  private  writing,"  to  be  proved  in  the  ordi 
ry  way.  Like  all  such  acts,  it  speaks  in 
name  and  character  of  the  officer  who  execu 
it,  not  of  the  parties.  It  was  produced  as  si 
an  act;  as  an  act  that  "proves  itself;"  tha 
"  full  proof  "  in  itself,  without  any  proof  of 
ecution  in  the  ordinary  way.  It  must,  tin 
fore,  be  shown  to  be  the  very  thing  it  prof « 
and  is  claimed  to  be,  or  nothing;  failing  as 
authentic  act,  it  cannot,  according  to  the  kno 
•laws  of  Louisiana,  be  set  up  as  a  pri-  [*3< 
vote  writing,  nor  was  it  attempted  to  be  so 
up. 

The  validity  and  effect  of  this  instnnn 
wholly  depends  on  the  legal  competency  of 
Caulke  styling  himself  syndic  of  a  district 
execute  an  authentic  act  in  relation  to  contra 
and  there  is  nothing  to  show,  either  that 
was  such  syndic  as  he  describes  himself,  or. 
ing  such,  that  he  had  any  authority,  in  vii 
of  that  office,  to  execute  authentic  acts. 
the  contrary,  from  all  that  is  known  of 
office  of  a  syndic,  he  was  merely  a  munic 
police  office,  of  very  subordinate  authority « 
functions;  and  is  clearly  excluded  from  ei 
description  of  officer  ever  recognized  by 
laws  and  customs  of  Louisiana  as  hai 
authority  to  execute  such  acts. 

2d.  But  whatever  may  be  now  though) 
said  of  the  intrinsic  force  and  effect  of  ih* 
strument,  if  it  were  ru  iniegra,  the  deciaioi 
of  the  commissioners  against  Stoddard's  cl 
(unreversed  and  unquestioned  as  it  has  at 
for  so  many  years)  is  conclusive  against  the  I 
now  set  up  by  the  plaintiffs. 

8d.  If  there  had  been  no  decision  of  the  c 
missioners  against  the  claim,  it  would  have  t 
equally  beyond  the  cognizance  of  the  co 
No  title  derived  from  an  imperfect  8pai 
grant,  like  that  to  Bell,  could  be  set  up.  c 
any  manner  recognized  in  any  court  of 
United  States,  or  of  any  State,  till  it  had  pat 
the  tests  provided  by  the  acts  of  Congress;  1 
is,  till  confirmed,  first  by  the  rnmmi— ami 
then  by  Congress,  and  then  regularly  log 
and  identified  by  survey,  and  lastly  catrlwj 
into  grant  by  a  patent  from  the  United  Bu 

4th.  Whatever  title,  whether  an  htctttsj 
a  complete  legal  title,  be  vested  by  UtadeCi 
of  the  commissioners,  the  conflrmattoa\  tt\ 
decision  by  Congress,  and  the  niihssjr 
vey  locating  and  Identifying  the  land 
the  claim  was  so  confirmed,  that 
vested  in  Bell  exclusively. 
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But  it  is  Mid  by  the  counsel  on  the  other  side, 
it  the  deed  of  exchange  between  Bell  and 
ackav  is  a  mutual  waranty ,  which  is  an  estop- 
i,  tad  that  an  estoppel  will  support  an  elect- 
art.  But  this  is  not  a  case  of  estoppel,  which 
■fading  only  on  the  donor  and  his  heirs.    If 

■  isakes  a  deed  when  he  has  no  title  and 
erwards  acquires  one,  he  is  estopped;  but  if 
laequires  a  lesser  estate  than  he  has  conveyed, 
in  it  do  estoppel.  (4  Cruise's  Bigest,  271, 
1 58,  Sew  York  edition  of  1834;  4  Kent's 
■neataries,  98,  200,  201;  8  Barn.  &  Cress., 
I) 

16*]  *In  1804  the  assignee  stood  in  the 
K  of  the  original  grantee,  and  luid  only  a 
^1  to  acquire  land.  What,  then,  is  the  war- 
t  in  the  exchange?  Only  that  the  war- 
or  wiD  not  claim  contrary  to  the  grant;  he 
i  not  warrant  that  the  grantee  shall  have 
had,  because  he  could  not  warrant  the 
i  of  the  Spanish  or  American  government. 
Bam.  &  Ad.,  278.) 

tkc  act  of  Congress  interferes  with  the  es- 
'  As  to  the  effect  of  an  act  of  Parliament 
an  estoppel,  see  2  T.  It,  160. 
.  Even  Bell's  claim  is  in  no  way  shown 
line  been  included  in  '  'the  decisions  in  favor 
'had claimants,"  which  are  referred  to  in  the 
of  Congress  of  July  4, 1836,  as  being  with- 
■  purview,  and  which  are  to  be  identified 
Jeference  aliunde. 

'  The  title  vested  in  Bell  himself  is  but  in- 
and  incomplete,  and  wholly  incompe- 

■  lonipport  the  action  of  ejectment.  The 
pi  estate  in  fee,  if  not  vested  in  the  defend- 
Mill  remains  in  the  United  States. 

Aito  the  title  of  the  plaintiffs,  if  they  could 
lip  any  derivative  claim  under  Bell ;  if  they 
m  establish  the  validity  of  the  intermediate 
ipmenla  under  which  they  attempt  to  de- 
tbeir  claim  from  Bell;  and  if  the  Circuit 
t  could  have  taken  original  cognizance  of 
J  title  ao  derived,  and  not  having  passed  the 
aforesaid  (each  and  every  of  which  hypo- 
owe  deny),  still  the  plaintiffs  show  nothing 
e  than  an  equitable  right  to  call  the  legal 
hto  out  of  Bell's  hands,  if  such  legal  estate 
•  wted  in  him,  or  otherwise  to  affect  and 
grepriate  such  inchoate  title  as  may  be  found 
Med  is  him. 

DL  As  to  the  two  objections  taken  to  the 
■■dam's  title. 

Objection  1.  That  the  locations  and  surveys 
'rVkier  and  Coontz  were  on  lands  not  then 
■le. 

iaswer.  The  description  of  the  lands  on 
the  entries  and  locations  of  the  New 
land  warrants  were  allowed,  was  not 
to  lands  offered  for  sale,  but  to  such 
■  were  not  reserved  from  sale  by  the 
laws  of  the  United  States. 
Objection  2.  That  a  claim  for  the  land  in 
under  the  Spanish  grant  or  concession 
.  —  was  already  before  the  commissioners 
**aJBdication  when  those  entries  and  loca- 
**w  made,  and  so  within  the  express  ex- 
JJfca  of  the  act  of  Congress  which  author- 
■»■»*  entries  and  locations. 
jwu  1st  The  claim  before  the  commis 
***»was  for  no  particular  tract  of  land,  dis- 
Bjhked  by  metes  and  bounds,  or  otherwise, 
***]  *from  the  mass  of  public  lands  subject 
■  «»  dahn,  but  simply  for  350  arpents  of  land ;  I 
Bow  am,  s. 


to  be  afterwards  duly  laid  off  and  surveyed. 
The  survey  by  Stoddard,  in  1808,  was  wholly 
unauthorized  and  void;  and  if  he  took  any 
possession  of  the  land  so  surveyed,  it  was  but 
a  naked  and  tortious  possession  of  so  much  of 
the  public  lands.  No  special  location  of  the 
land  so  claimed  could  be  pretended  till  it  came 
to  be  officially  surveyed.  May  26,  1837,  "in 
conformity,  as  it  is  said,  with  the  decision  of 
the  late  board  of  commissioners,  and  in  virtue 
of  the  confirmation  thereof  by  the  Act  of  Con- 
gress approved  on  4th  July,  1836." 

Answer  2d.  No  claim  for  the  land  in  dispute, 
or  for  any  other  land  under  the  Spanish  con- 
cession to  Bell,  was  before  the  commissioners, 
either  at  the  inception  or  consummation  of  the 
two  titles  vested  in  the  defendant,  and  derived 
from  Peltier  and  Coontz;  nor  till  the  lapse  of 
many  years  thereafter,  when  Bell's  claim  was 
first  laid  before  the  board,  in  March,  1835.  As 
to  Stoddard's  claim,  it  had  been  definitely  re- 
jected by  the  board  six  years  before  the  very 
inception  of  those  titles  by  the  New  Madrid 
land  warrants,  and  has  never  been,  for  an  in- 
stant, tubjudice,  since  its  final  rejection  by  the 
board  in  October,  1811,  till  the  commencement 
of  this  suit. 

Mr.  Swing,  for  the  plaintiffs  in  error,  and  in 
reply: 

We  contend  that  the  plaintiffs  have  the -better 
title,  and  ought  to  have  recovered  against  both 
the  patent  of  Peltier,  and  the  survey  of  Coontz. 

The  claim  of  Mordecai  Bell  was  duly  filed 
with  the  recorder  of  land  titles  for  the  proper 
district  on  the  20th  of  June,  1808,  pursuant  to 
the  provisions  of  the  Act  of  March  2d,  1805 
(ch.  86,  sec.  4),  and  the  Act  of  April  21st,  1806 
(ch.  89,  sec.  8),  and  the  act  of  March  3d,  1807 
(ch.  91,  sec.  5). 

The  concession  was  good.  It  is  settled  that 
Delassus  had  a  right  to  grant.  (Land  Laws, 
542;  9  Peters,  146.) 

The  defendant  cannot  now  go  behind  the 
confirmation  by  the  commissioners  and  by 
Congress.  The  claim  was  guarantied  by  treaty, 
and  although  no  survey  had  taken  place,  Con- 
gress indirectly  required  us  to  make  it.  The 
Act  of  March  2, 1805(ch.  86),  directs  all  grantees 
from  the  Spanish  government,  including  orders 
of  survey,  to  file  a  plat,  &c.  It  is  true  that 
there  was  no  public  survey  made  under  the 
authority  of  Congress,  for  there  was  no  public 
officer  to  do  it.  Soulard,  who  calls  himself 
Surveyor-General,  was  not  so  under  the  au- 
thority *of  the  United  States.  This  is  [*310 
admitted.  But  he  was  recognized  by  existing 
legal  authorities.  He  was  the  most  proper 
man  to  make  a  private  survey,  which  he  did. 
The  Supreme  Court  of  Missouri  has  held  his  to 
be 'semi-official  acts.  There  are  hundreds  of 
cases  in  the  reports  of  the  commissioners  of 
surveys  by  this  same  man,  and  the  commis- 
sioners took  from  his  records  a  transcript  for 
their  own  government.  This  claim  is  confirmed 
as  having  been  surveyed.  The  Act  of  3d 
March,  1807  (ch.  101,  sec.  1  to  5),  saves  Spanish 
claims.  In  1808,  the  commissioners  refused  to 
confirm  this  claim,  but  Congress  continued  to 
pass  other  laws,  and  no  claim  was  considered 
to  be  finally  disposed  of  because  it  was  refused. 
This  one  remained  on  file  until  Congress 
should  pass  upon  it. 

By  the  Act  of  February  15th,  1811  (ch.  81, 
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sec.l0),it  is  enacted,  "That  till  after  the  decision 
of  CoDgress  thereon,  no  tract  of  land  shall  be 
offered  for  sale,  the  claim  to  which  has  been  in 
due  time  and  according  to  law  presented  to  the 
recorder  of  land  titles  in  the  district  of  Louisi- 
ana, and  filed  in  his  office,  for  the  purpose  of  be- 
ing investigated  by  the  commissioners  appointed 
for  ascertaining  the  rights  of  persons  claiming 
lands  in  the  territory  of  Louisiana."  The 
same  provision  is  contained  in  the  Act  of  March 
3d,  1811  (ch.  118.  sec.  10),  and  it  is  referred  to 
and  continued  in  the  Act  of  February  17, 1818, 
(ch.  11,  sec.  8). 

Toe  Act  or  March  36th,  1824  (ch.  178),  which 
provides  for  the  trial  of  Spanish  claims  in  the 
district  courts,  and  the  supplementary  Act  of 
May  24th,  1828  (ch.  92),  superseded  and  sus- 
pended this  saving  from  the  26th  day  of  May, 
1829,  until  it  was  revived  by  the  Act  of  July  9, 
1882  (ch.  180.  sec.  8). 

As  to  our  title  before  the  confirmation. 

The  concession  was  in  1800,  the  assignment 
in  1804,  the  survey  in  1806,  which  shows  all 
the  papers  to  have  been  in  the  hands  of  the 
surveyor.  In  1808,  Stoddard  filed  his  claim 
before  the  commissioners.  By  the  Spanish 
law  the  delivery  of  papers  is  equivalent  to  the 
delivery  of  the  land  itself.  But  the  deed  is 
formal  enough.  It  was  not  the  public  act  of 
a  notary,  but  that  was  not  necessary.  One 
mode  of  conveyance  is  for  a  notary  with  two 
others  to  summon  the  parties  before  him  and 
make  up  a  record,  which  is  itself  a  transfer  of 
title;  but  another  mode  is  by  the  party  signing 
a  deed.  The  Spanish  laws  are  not  accurately 
carried  out  in  remote  countries.  Even  in  our 
distant  settlements,  a  record  is  sometimes  made 
up  partly  by  parol.  In  1769,  O'Reilly  says 
there  were  no  lawyers  in  the  country  except 
31 1*]  *at  New  Orleans.  In  1802,  there  were 
no  notaries  except  at  the  same  place.  The 
people  had  been  transferred  often  from  one 
power  to  another,  and  must  have  been  uncer- 
tain sometimes  to  whom  they  belonged.  They 
executed  deeds  before  any  high  officer  whom 
they  could  find.  Morales  implied  that  com- 
mandants might  take  acknowledgments  of 
deeds.  The  syndic  was  next  in  authority  to 
commandant,  with  whom  he  acted  sometimes 
as  judge.    (2  Land  Laws,  204,  210,  index.) 

By  comparing  O'Reilly  (2,  6,  12)  with  Mor- 
ales (4,  5.  15)  it  will  appear  that  the  syndic  was 
a  judicial  officer.  The  Partidas  says  that  proof 
must  be  given  that  the  officer  was  a  public  one, 
unless  after  a  long  lapse  of  time.  In  the  pref- 
ace to  The  Partidas,  the  syndic  is  mentioned 
after  the  alcaldes  and  before  the  Attorney- 
General.  If,  therefore,  the  deed  from  Bell  was 
not  exactly  in  a  regular  form,  it  was  in  the 
customary  way. 

The  claim  was  prosecuted  by  Stoddard  and 
not  Bell  until  it  was  rejected.  But  this  deci- 
sion was  not  final,  as  the  Act  of  1832  (ch.  180; 
4  Story,  2805)  authorized  the  commissioners  to 
proceed  on  all  rejected  claims  standing  on  the 
records  of  the  former  commissioners,  with  or 
without  a  fresh  presentation.  The  claim  was 
confirmed  to  Bell  or  his  legal  representatives. 
Ten  or  twelve  other  cases  are  just  in  the  same 
way.  (Senate  Doc.  for  1835-6,  Vol.  II.,  doc. 
16,  pp.  7,  15,  88,  69.)  In  these  cases  the  claim 
is  made  by  the  assignee,  and  the  confirmation 
is  to  the  original  party  or  to  his  legal  represent- 
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stives.     As  to  the  meaning  of  this  expression, 
see  12  Peters,  458,  Strother  v.  Lueai. 

Bell  is  estopped,  or  rather  rebutted  from  say- 
ing that  the  confirmation  is  not  to  Stoddard, 
for  he  had  conveyed  to  Stoddard  with  warranty, 
which  amounts  to  an  estoppel.  Co.  Litt,  174 
a,  884  b;  12  Johnson,  201;  18  Johnson,  816;  14 
Johnson,  198:  1  Miss.  Rep.,  217.)  Title  by  es- 
toppel is  sufficient  to  maintain  an  ejectment 
(1  Salkcld,  276*  2  Lord  Raym.,  1554;  6  Mod.. 
257,  259,  same  case  as  Salkeld,  8  P.  W..'  872.) 

Bell's  deed  is  sufficiently  proved  before  this 
court,  because  it  was  not  objected  to  below. 
No  one  can  allege  an  outstanding  title  in  Bel!, 
because  he  could  not  do  so  for  himself. 

This  case,  therefore,  came  within  the  acts  of 
Congress  which  have  been  mentioned,  and  this 
land  was  reserved  from  sale.  Congress  looked 
only  to  the  fact  that  the  claim  was  legally  filed, 
and  not  to  the  validity  of  the  claim  itself.  Be- 
tween 1829  and  1882,  when  the  *reser-  [*312 
vation  was  withdrawn,  entries  were  made  and 
have  been  sustained  by  courts  in  Missouri.  But 
these  defendants  did  nothing  in  this  interval. 
It  is  the  same  case  as  Bobeani  and  The  Fbrt  a 
Chicago.  The  land  was  reserved  and  the  entry 
was  void.  See  opinions  of  the  law  officers  of 
the  government  in  the  following  volumes: 
"  Opinions  and  Instructions,"  part  2,  p.  12,  sec. 
8;  p.  16.  sec.  15;  p.  25,  sec.  28;  p.  29,  sec  80; 
"  Opinions  of  Attorney-General,"  Gilpin's  Com- 
pilation, p.  1200,  for  tine  opinion  of  Mr.  Butler, 
examining  this  very  claim,  dated  August  8, 
1888. 

That  a  confirmation  is  a  grant  of  the  legal  ti- 
tle, see  12  Peters,  454. 

The  defendant  claims  title  under  the  Act  of 
February  17th,  1816  (ch.  198).  which  author- 
izes a  sufferer  by  earthquakes,  in  the  County  of 
New  Madrid,  having  obtained  his  certificate  to 
locate  it  "  on  any  public  land  of  the  territory, 
the  sale  of  which  is  authorized  by  law." 

At  the  time  of  the  locations  of  Peltier  sod 
Coontz  the  sale  of  the  land  which  they  located 
was  not  authorized  by  law. 

1st.  Because  the  land  was  not  surveyed,  as  it 
must  be,  before  the  sale  was  authorized;  but  if 
this  be  cured  by  the  Act  of  April  26,  1822  (ch. 
40). 

2d.  Because  it  was  specially  reserved  from  sale 
to  abide  the  final  decision  of  Congress  on  the 
claim  of  Mordecai  Bell,  which  was  duly  filed, 
and  then  not  finally  decided  by  Congress. 

The  law  reserving  this  land 'from  sale  was  in 
full  force  at  the  time  of  the  locations  and  sur- 
veys of  both  Peltier  and  Coontz,  and  also  at 
the  time  of  issuing  the  patent  to  Peltier. 

The  Act  of  July  4th.  1886  (ch.  861),  which 
confirms  the  claim  of  Bell,  also  enacts,  "that 
if  it  shall  be  found  that  any  tract  or  tracts  coo- 
firmed  as  aforesaid,  or  any  part  thereof  had  been 
previously  located  by  any  other  person  or  per- 
sons under  any  law  of  the  United  States,  or 
had  been  surveyed  and  sold  by  the  United 
Stales,  this  act  shall  confer  no  title  to  such 
land  in  opposition  to  the  rights  acquired  by 
such  location  or  purchase." 

We  contend  that  the  location,  "under  any 
law,"  must  be  a  location  authorized  by  such 
law.  That  this  location  was  not  so  authorized, 
but,  on  the  contrary,  forbidden;  that  no  rights 
were  acquired  by  such  location;  and  that, 
therefore,  the  saving  does  not  protect  the  de- 
How  abd  2. 
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fendant'a  claim.    ( Wileox  v.  Jackton,  18  Peters, 
510.  511,  513.) 

At  to  the  mode  of  proceeding,  we  contend : 

That  the  Act  of  July  4th.  1836,  is  a  grant, 
tad  confers  a  complete  legal  title  on  Bell,  or 
an  legal  representatives.  It  is  a  confirmation 
813*]*of  a  title  before  imperfect;  thai  an  ac- 
tios of  ejectment  may  be  sustained  upon  it  on 
pnenU  principles.  \Ruthsrfordv.  Green's  Heir*,  I 
J  Wheat,  196.  305;  12  Peters,  454.) 

And  especially  by  the  laws  of  Missouri.  (Re- 
tmI  Code  of  1835,  18  Peters,  441,  in  note.) 

That  the  patent  to  Peltier  having  issued 
•puast  law,  for  land  reserved  from  location 
•ad  tale,  it  is  void.  (18  Peters,  511.) 
1  If  there  was  no  incipient  right,  the  patent 
dow  not  vest  a  title.  (1  Wash.  0.  C.  Rep. ,  118, 
ok  of  Alton  Wood,  1  Rep..  45.) 

That  the  plaintiffs  having  a  valid  legal  title, 
the  inception  of  which  was  prior  to  that  of  de- 
fcadant,  and  which  is  the  better  title,  it  will 
wercome  the  elder  patent  at  law.  (Sou  v.  Doe, 
aim  Bartend,  1  Peters,  662;  BagneU  v.  Brod- 
ridt.  18  Peters.  450,  454.) 
i  This  point  does  not  arise  in  that  part  of  the 
I  aw  which  depends  upon  the  location  and  cer- 
tificate of  Coontz. 

Mr.  Juttiee  McLean  delivered  the  opinion  of 
'it  court: 

This  case  is  from  the  Circuit  Court  of  Mis- 
uari, and  was  brought  here  by  a  writ  of  error. 

The  plaintiffs  brought  an  action  of  ejectment 
fcrSSO  arpents  of  land  situated  neaf  St.  Louis. 
Their  title  was  founded  on  a  concession  by  De- 
*»«,  Lieutenent-Oovernor,  to  Mordecai  Bell, 
the  »lh  of  January.  1800.  Bell  conveyed  Ibe 
«ne  to  James  Mackay,  the  29th  of  May,  1804, 
ad  on  the  26th  September,  1805,  he  conveyed 
lo  Amos  Stoddard.  A  plat  and  certificate  of 
the  survey  were  certified  and  recorded  by  An- 
wine  Soulard.  as  Surveyor  General,  the  29th  of 
January,  1806. 

The  above  papers  were  presented  to  the  re- 
corder of  the  district  of  St.  Louis,  the  29th  of 
June,  1806.  And  the  claim  was  duly  filed 
vith  the  board  of  commissioners  for  their  ac- 
tion thereon,  who,  on  the  the  10th  of  October, 
191 1,  rejected  it.  But  afterwards,  on  the  8th  of 
Jrae,  1833.  the  board  decided  that  350  arpents 
of  'and  ought  to  be  confirmed  to  the  said  Mor- 
decai Bell,  or  his  legal  representatives,  accord- 
ing to  the  survey.  And  on  the  4th  of  July, 
188,  an  act  of  Congress  was  passed  confirm- 
ing the  decision  of  -the  commissioners.  The 
had  was  surveyed  as  confirmed.  The  plaint- 
iffs proved  the  death  of  Amos  Stoddard,  be- 
fore the  suit  was  commenced,  and  that  they 
at  hit  beirs-at-law.  The  defendant  was  proved 
to  bt  in  possession  of  forty-eight  acres  and 
1  gghtr-fonr  hundredths  of  the  -land  in  contro- 
*eny.  one  acre  and  sixty-three  hundredths  of 
314*]  which  were  in  the  'location  and  survey 
of  Martin  Coontz,  and  the  residue  within  the 
pMettof  Peltier. 

The  title  of  the  defendant  was  founded  on  an 
tttrjr  made  by  Peltier  of  160  acres  of  land,  by 
rirajeof  a  New  Madrid  certificate,  on  the  24th 
<i  October,  1816.  A  survey  of  the  entry  was 
■toe  in  March,  1818.  and  a  patent  to  Peltier 
•athKaed  the  16th  of  July.  1832.    Possession 

»»  been  held  under  this  title  since  1819.  The 
title  was  conveyed  to  the  defendant. 

Howabd  2. 


On  the  29th  of  May,  1818,  an  entry  was 
made,  which  authorized  the  survey  of  Coontz, 
but  no  patent  has  been  issued  on  it. 

The  township  in  which  the  above  tract  is  sit- 
uated was  surveyed  in  1817,  1818,  and  1819, 
and  was  examined  in  1822.  Since  1804,  a  cer- 
tain mound  on  the  land  has  been  called  Stod- 
dard's mound.  In  1823  the  proclamation  of 
the  President,  published  at  St.  Louis,  directed 
the  lands  in  the  above  township  to  be  offered  at 
public  sale. 

On  the  above  evidence  the  court  instructed 
the  jury, 

1.  That  the  plaintiffs  were  not  entitled  to  re- 
cover the  land  embraced  in  Peltier's  patent. 

2.  That  they  were  not  entitled  to  recover  the 
land  embraced  in  Coontz's  survey. 

The  decision  of  this  controversy  mainly  de- 
pends on  the  construction  of  certain  acts  of 
Congress.  By  the  Act  of  the  2d  of  March, 
1805,  all  persons  residing  in  the  territory  of 
Orleans,  who  had  claims  to  land  under  the 
French  or  Spanish  government,  were  required 
to  file  their  claims  for  record  with  the  register 
of  the  land  office  or  recorder  of  land  titles,  and 
provision  was  made  for  confirming  them. 

The  time  limited  in  the  above  act  was  ex- 
tended by  the  Act  of  the  3d  of  March,  1807.  as 
regards  the  filing  of  claims  with  the  register  or 
recorder,  until  the  1st  of  July,  1808.  By  the  Act 
of  the  15th  of  February,  1811,  the  President 
was  authorized  to  have  the  lands  which  had 
been  surveyed  in  Louisiana  offered  for  sale; 
"  provided,  however,  that  till  after  the  decision 
of  Congress  thereon,  no  tract  of  land  shall  be 
offered  for  sale,  the  claim  to  which  has  been  in 
due  time,  and  according  to  law,  presented  to  the 
recorder  of  land  titles  In  the  district  of  Louisi- 
ana, and  filed  in  his  office,  for  the  purpose  of 
being  investigated  by  the  commissioners  ap- 
pointed for  ascertaining  the  rights  of  persons 
claiming  land  in  the  territory  of  Louisiana." 
The  same  reservation  was  repeated  in  the  Act 
of  the  3d  of  March,  1811. 

The  Act  of  the  26th  of  May,  1824,  authorized 
claimants  "under  French  or  Spanish  grants, 
concessions,  warrants,  or  orders  of  surveys" 
*in  Missouri,  issued  before  the  10th  of  [*3 1 S 
March,  1804,  to  file  their  petition  in  the  Dis- 
trict Court  of  the  United  States  for  the  confir- 
mation of  their  claims.  And  every  claimant  was 
declared  by  the  same  act  to  be  barred  who  did 
not  file  his  petition  in  two  years."  By  the  Act 
of  the  24th  of  May,  1828,  time  for  filing  peti- 
tion was  extended  to  the  26th  of  May,  1829. 
On  the  9th  of  July,  1882,  an  act  was  passed, 
"  for  the  final  adjustment  of  land  titles  in  Mis- 
souri, which  provided  that  the  recorder  of  land 
titles,  with  two  commissioners  to  be  appointed, 
should  examine  all  the  unconfirmed  claims  to 
land  in  Missouri,  which  had  heretofore  been 
filed  in  the  office  of  the  said  recorder,  accord- 
ing to  law,  prior  to  the  10th  of  March,  1804. 
And  they  were  required  to  class  the  claims  so 
as  to  "state  in  the  first  class  what  claims,  in 
their  opinion,  would  in  fact  have  been  con- 
firmed, according  to  the  laws,  usages,  and  cus- 
toms of  the  Spanish  government  and  the  prac- 
tice of  the  Spanish  authorities  under  them. 
And  second,  what  claims  in  their  opinion  are 
destitute  of  merit,  law,  or  equity."  And  by  the 
third  section  it  was  provided,  "  that  from  and 
after  the  final  report  of  the  recorder  and  com- 
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missioners,  the  lands  contained  in  the  second 
class  shall  be  subject  to  sale  as  other  public 
lands;  and  the  lands  contained  in  the  first  class 
shall  continue  to  be  reserved  from  sale  as  here- 
tofore, until  the  decision  of  Congress  shall  be 
against  the  claims  of  any  of  them;  and  the 
lands  so  decided  against  shall  be  in  like  manner 
subject  to  sale  as  other  public  lands." 

These  arc  the  facts  and  statutory  provisions 
which  are  material  in  the  case.  The  defendant, 
under  the  entry  and  survey  of  Peltier,  holds 
the  elder  legal  title  to  the  land  in  controversy, 
except  the  one  acre  and  sixty-three  hundreths, 
which  is  covered  by  the  entry  and  survey  of 
Coontz.  Until  the  confirmation  of  the  plaint- 
iffs' title  by  the  Act  of  1 836,  the  legal  title  to  the 
land  claimed  was  not  vested  in  the  plaintiffs. 

Objections  are  made  to  the  intermediate  con- 
veyances under  which  the  plaintiffs  claim. 
And  first,  it  is  insisted,  that  the  deed  from 
Bell  to  Mackay  was  not  proved.  It  is  stated 
on  the  record,  that  there  was  no  proof  that  R. 
Caulk,  the  syndic,  before  whom  the  deed  was 
signed  and  acknowledged,  had  authority  to  act 
as  such. 

The  deed  was  executed  in  1804.  It  was 
attested  by  two  witnesses,  and  purports  to  have 
been  acknowledged  in  the  presence  of  a  syndic. 
There  was  no  exception  k>  the  admission  of 
this  deed  in  evidence;  ana,  consequently,  the 
objections  now  made  to  its  execution  are  not 
3 1 6*1  'before  the  court.  But  if  the  execution 
of  the  instrument  were  now  open  to  objections, 
they  could  not  be  sustained.  Forty  years  have 
elapsed  since  this  deed  purports  to  have  been 
executed.  From  that  time  to  this,  a  claim 
under  it  seems  to  have  been  asserted.  It  was 
presented  to  the  commissioners  in  1811,  having 
been  filed  with  the  recorder  of  land  titles  in 
1808.  And  again,  it  was  brought  before  the 
commissioners  in  1886,  it  having  remained  on 
file  until  that  time.  Under  these  circumstances, 
the  regular  proof  of  the  instrument  might  well 
be  dispensed  with.  Possession,  under  this 
deed,  was  held  by  Stoddard  for  a  time,  and 
became  so  notorious  that  a  certain  elevation  on 
the  land  was  called  Stoddard's  mound. 

Independently  of  the  lapse  of  time,  the  un- 
settled state  of  the  country  at  the  time  this 
instrument  was  signed,  the  transfers  of  the 
country  from  one  sovereignty  to  another,  the 
rude  and  defective  organization  of  the  govern- 
ment— the  civil  and  military  functions  being 
blended,  are  facts  which  no  court  can  disre- 
gard in  acting  upon  transfers  of  property  be- 
tween individuals.  If  some  degree  of  regular- 
ity and  form  were  observed  in  regard  to  public 
grants,  technical  and  legal  forms  cannot  be 
required  in  the  transmission  of  claims  to  land, 
among  a  people,  the  great  mass  of  whom  were 
ignorant  of  the  forms  of  titles,  and,  indeed,  of 
almost  everything  which  pertained  to  civil  gov- 
ernment. 

A  syndic  was  not,  in  that  country,  an 
appointed  officer,  as  he  is  in  a  regulated  gov- 
ernment; but  the  duties  devolved  upon  the 
commandants  of  military  posts,  as  occasion 
might  require.  There  is  nothing  on  the  face  of 
this  deed  to  excite  suspicion.  It  was  attested 
by  two  witnesses,  and  contains  the  signature 
and  certificate  of  the  syndic.  The  genuine- 
ness of  these  attestations  was  not  objected  to 
on  the  admission  of  the  deed  as  evidence,  or 
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on  a  motion  to  overrule  it  The  deed  must, 
therefore,  be  considered  as  evidence  to  the 
jury,  without  exception.  And,  under  all  the 
circumstances,  we  think  that  full  effect  should 
have  been  given  to  it  as  a  muniment  of  title. 
The  deed  from  Mackay  to  Stoddard,  the  ances- 
tor of  the  plaintiffs,  is  not  objected  to.  Bell 
made  the  conveyance  to  Mackay,  not  having 
the  legal  title;  but  when,  under  the  Act  of 
1836,  the  report  of  the  commissioners  was  con- 
firmed to  Bell  and  his  legal  representatives, 
the  legal  title  vested  in  him,  and  enured,  by 
way  of  estoppel,  to  his  grantee,  and  those  who 
claim  by  deed  under  him.  A  confirmation  by 
act  of  Congress  vests  in  Uie  confirmee  the  right 
of  the  United  States,  and  a  patent,  if  issued. 
could  only  be  evidence  *of  this.  On  a  [*31 7 
title  by  estoppel,  an  action  of  ejectment  may 
be  maintained. 

If  the  claim  of  the  defendant  had  not  been 
interposed,  no  one  could  doubt  the  validity  of 
the  plaintiffs'  title.  It  has  the  highest  sanction 
of  the  government,  an  act  of  legislation.  But 
the  2d  section  of  the  Act  of  1836,  which  gave 
this  sanction,  provided,  "that  if  it  should  be 
found  that  any  tract  confirmed,  or  any  part 
thereof,  had  been  previously  located  by  any 
other  person  or  persons,  under  any  law  of  the 
United  States,  or  had  been  surveyed  or  sold  by 
the  United  Stales,  that  act  should  confer  no 
title  to  such  lands,  in  opposition  to  the  rights 
acquired  by  such  location  or  purchase." 

This  provision,  it  is  insisted,  covers  the  case, 
and  defeats  the  title  of  the  plaintiffs.  But,  it 
must  be  observed  that  a  location,  to  come 
within  the  section,  must  have  been  made 
"  under  a  law  of  the  United  States."  Now,  an 
act  under  a  law,  means  in  conformity  with  it; 
and  unless  the  location  of  the  defendant  shall 
have  been  made  agreeably  to  law,  or  the  patent 
were  so  issued,  the  reservation  does  not  affect 
the  title  of  the  plaintiffs. 

The  holder  of  a  New  Madrid  certificate  had 
a  right  to  locate  it  only  on  "  public  lands  which 
had  been  authorized  to  be  sold."  Peltier's 
location  was  made  in  1816,  and  his  survey  in 
1818.  The  location  of  Coontz  was  made  in 
1818,  and  his  survey  in  1818.  At  these  dates 
there  can  be  no  question  that  all  lands  claimed 
under  a  French  or  Spanish  title,  which  claim 
had  been  filed  with  the  recorder  of  land  titles 
— as  the  plaintiffs'  claim  had  been — were  re- 
served from  sale  by  the  acts  of  Congress  above 
stated.  This  reservation  was  continued  up  to 
the  26th  of  May,  1829,  when  it  ceased,  until  it 
was  revived  by  the  Act  of  the  9th  of  July, 
1832,  and  was  continued  until  the  final  con- 
firmation of  the  plainiiffs'  title,  by  the  Act  of 
1836.  The  defendant's  patent  was  issued  the 
16th  of  July,  1882.  So  that  it  appears,  that 
when  the  defendant's  claim  was  entered,  sur- 
veyed, and  patented,  the  land  covered  by  it. 
so  far  as  the  location  interferes  with  the  plaint- 
iffs' survey,  was  not  "  a  part  of  the  public  land 
authorized  to  be  sold." 

On  the  above  facts,  the  important  question 
arises,  whether  the  defendant's  title  is  not  void. 
That  this  is  a  question  as  well  examinable  at 
law  as  in  chancery  will  not  be  controverted. 
That  the  elder  legal  title  must  prevail  in  the 
action  of  ejectment  is  undoubted.  But  the 
inquiry  here  is,  whether  the  defendant  has  any 
title,  as  against   the   plaintiffs.      And  there 
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mods  to  be  no  difficulty  in  answering  the 
318*]  'question,  tbat  he  has  not.  His  loca- 
tion was  made  on  lands  not  liable  to  be  thus 
appropriated,  but  expressly  reserved;  and  this 
was  the  case  when  his  patent  was  issued.  Had 
toe  entry  been  made,  or  the  patent  issued, 
after  the  26th  of  May,  1839,  when  the  reserva- 
tion ceased,  and  before  it  was  revived  bv  the 
Act  of  1832.  the  title  of  the  defendant  could 
not  be  contested.  But  at  no  other  interval  of 
time,  from  the  location  of  Bel),  until  its  con- 
firmation in  1836,  was  the  land  claimed  by 
him  liable  to  be  appropriated  in  satisfaction  of 
a  New  Madrid  certificate. 

No  title  can  be  held  valid  which  has  been 
acquired  against  law;  and  such  is  the  charac- 
ter of  the  defendant's  title,  so  far  as  it  trenches 
on  the  plaintiff's.  It  has  been  argued,  that 
the  first  patent  appropriates  the  land,  and 
extinguishes  all  prior  claims  of  inferior  dig- 
nity. But  this  view  is  not  sustainable.  The 
■suing  of  a  patent  is  a  ministerial  act,  which 
mast  be  performed  according  to  law.  A  patent 
is  utterly  void  and  inoperative  whlcfl  is  issued 
for  land  that  had  been  previously  patented  to 
another  Individual.  The  fee  having  been 
»ested  in  the  patentee  by  the  first  patent,  the 
record  could  convey  no  right.  It  is  true  a  pat- 
ent possesses  the  highest  verity.  It  cannot  be 
contradicted  or  explained  by  parol,  but  if  it  has 
been  fraudulently  obtained  or  issued  against 
law  it  is  void.  It  would  be  a  most  dangerous 
principle  to  hold  tbat  a  patent  should  carry 
the  legal  title,  though  obtained  fraudulently  or 
against  law.  Fraud  vitiates  all  transactions. 
It  makes  void  a  judgment,  which  is  a  much 
more  solemn  act  than  the  issuing  of  a  patent. 
The  patent  of  the  defendant  having  been  for 
land  reserved  from  such  appropriation,  is  void; 
and  also  the  survey  of  Coontz,  so  far  as  either 
conflicts  with  the  plaintiffs'  title.  For  the 
foregoing  reasons,  we  think  the  instructions  of 
the  court  to  the  jury  were  erroneous;  and, 
consequently,  the  judgment  must  be  reversed 
at  the  defendant's  cost,  and  a  venire  de  novo  is 
awarded. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
•cript  of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said 
Circuit  Court,  in  this  cause  be,  and  the  same 
»  hereby  reversed  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  directions  to  award 
a  voire  facias  de  novo. 

Oted-8  How.,  S3 ;  8  How.,  808.  381,  83»,  340.  841, 
JB.IM.  SM-.  10  How.,  87+ ;  15  How.,  588;  19  How., 
S  »t;  «  How..  305/431;  3  Wall.,  423 ;  18  Wall., 
117:  WWmll.,  (BO,  «82,  KB;  2  Otto,  713;  3  Otto,  216; 
»0tto, 583;  3  Woods, 337;  MoAll.,318. 
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Michigan  statute — Jurisdiction  of  County  Court 
defined — Power  to  order  sale  of  real  estate  of 
deceased — Presumption  of  jurisdiction  of  vari- 
ous courts — Title  to  land  confirmed  by  Congress 
— Evidence. 

By  a  law  of  Michigan,  passed  in  1818,  the  county 
oourts  had  power,  under  certain  circumiitances,  to 
order  the  solo  of  the  real  estato  of  a  deceased  per- 
son for  the  PHyment  of  debts  and  legacies. 

It  was  for  that  court  to  decide  upon  the  existence 
of  tho  facts  which  (rave  jurisdiction,  and  the  exor- 
cise of  the  jurisdiction  warrants  the  presumption 
that  the  facts  which  were  necessary  to  be  proved 
were  proved. 

The  distinction  examined  between  courts  of  lim- 
ited jurisdiction,  where  the  record  must  show  that 
jurisdiction  was  rightfully  exercised ;  and  courts 
of  general  jurisdiction,  where  tho  record  being 
silent  upon  the  subject,  it  will  be  presumed  that 
jurisdiction  existed. 

A  title  to  land  becomes  a  legal  title  when  a  claim 
Is  confirmed  by  Congress.  Such  confirmation  is  a 
higher  evidence  of  title  than  a  patent,  because  it 
Is  a  direct  grant  of  tho  fee,  which  had  been  previ- 
ously in  the  United  States. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Supreme  Court  of  the  Territory 
of  Wisconsin,  under  the  26th  section  of  the 
Judiciary  Act  of  1789. 

It  was  an  ejectment  to  recover  certain  lands 
in  the  possession  of  Linns  Thompson,  the  ten- 
ant in  possession,  at  Green  Bay.  in  the  County 
of  Brown  and  Territory  of  Wisconsin.  The 
plaintiffs  in  error  were  also  plaintiffs  below. 

Both  parties  derived  title  from  Pierre  Grig- 
non,  deceased,  who  was  one  eighth  Indian  and 
seven  eighths  French.  He  died  in  March,  1828, 
leaving  Robert,  born  in  1803,  and  Peter,  born 
in  1805  or  1806,  his  only  children  by  an  Indian 
woman,  to  whom  it  was  alleged  he  had  been 
married.  They  made  a  conveyance  of  one 
third  of  the  lands  to  Morgan  L.  Martin,  by  deed, 
15th  November,  1884,  who,  together  with  the 
two  sons  of  Pierre,  were  the  lessors  of  the 
plaintiff  below. 

A  patent  was  issued  by  the  United  States,  on 
the  21st  day  of  December,  1829,  to  Pierre  Grig- 
non  and  his  heirs,  reciting,  that  by  the  3d  sec- 
tion of  the  Aft  of  Congress,  approved  on  the 
21st  of  February,  1828,  Pierre  Grignon  was 
confirmed  in  his  claim  to  the  tract  of  land  con- 
taining 280  acres,  bounded,  &c,  and  granting 
said  land  accordingly. 

This  was  the  case  made  out  for  the  plainiffs 
in  the  court  below. 

The  defendants'  title  was  this: 

Pierre  Grignon  died  intestate  in  March,  1823. 
Letters  of  administration  *upon  his  cs-  f*320 
tate  were  granted  by  the  judge'of  probate  of 
Brown  County,  on  the  21st  June,  1824,  to  Paul 
Grignon,  who  applied  under  the  laws  of  Mich- 
igan, to  the  County  Court  of  Brown  County  for 
power  to  sell  the  real  estate  of  the  deceased. 
The  authority  was  granted  and  the  sale  made, 
under  which  the  title  passed  through  Augus- 
tine Grignon,  to  Astor,  Crooks,  and  Stuart,  the 
defendants  in  the  court  below.  The  cose  turn- 
ed on  the  validity  of  these  proceedings,  to  which 
sundry  objections  were  made.  Before  stating 
them,  it  is  proper  to  insert  so  much  of  the  law 
of  Michigan  as  bears  upon  the  various  points. 

Act  July  27,  1818,  sec.  1.  "Be  it  enacted. 
&c.,  that,  when  the  goods  and  chattels  belong- 
ing to  the  estate  of  any  person  deceased,  or  that 
may  hereafter  decease,  shall  not  be  sufficient  to 
answer  the  just  debts  which  the  deceased  owed, 

288 


Digitized  by 


Google 


SrjPHRJCK  CotrBT  OF  THE  UlftTBD  8ta 


1<Uj 


&c.,  upon  representation  thereof,  and  the  same 
being  made  to  appear  to  the  Supreme  Judicial 
Court,  at  any  term  or  sitting  of  said  court,  or 
to  the  County  Court  in  the  county  where  the 
deceased  person  last  dwelt,  or  in  the  county  in 
which  the  real  estate  lies,  the  said  courts  are 
severally  and  respectively  authorized  to  empow- 
er and  license  the  executors  or  administrators 
of  such  estate,  to  make  sale  of  all  or  any  part 
of  the  houses,  lands,  or  tenements,  of  the  de- 
ceased, so  far  as  shall  be  necessary  to  satisfy  the 
just  debts  which  the  e'eceased  owed  at  the  time 
of  his  death,  and  legacies  bequeathed  in  and  by 
the  last  will  and  testament  of  the  deceased, 
with  the  incidental  charges. 

"And  every  executor  or  administrator  being 
so  licensed  and  authorized,  shall  and  may,  by 
virtue  of  such  authority,  make,  sign,  and  exe- 
cute indue  form  of  law,  deeds  and  conveyances 
for  such  houses.  &c,  as  they  shall  so  sell; 
which  instrument  shall  make  as  good  a  title  to 
the  purchaser,  bis  heirs  and  assigns  forever, 
as  the  testator  or  intestate,  being  of  full  age, 
of  sane  mind  and  memory,  in  his  or  her  life- 
time, might  or  could  for  a  valuable  considera- 
tion. 

"Provided  always,  that  the  executor  or  ad 
ministrator,  before  sale  be  made  as  aforesaid, 
give  thirty  days'  public  notice,  by  posting  up 
notifications  of  such  sale  in  the  township  where 
the  lands  lie,  as  well  as  where  the  deceased 
person  last  dwelt,  and  in  the  two  next  adjoin- 
ing townships,  and  also  in  the  county  town  of 
the  county,  &c. 

"Sec.  2.  Whereas,  by  the  partial  sale  of  real 
estates  for  the  payment  of  debts  or  legacies  as 
aforesaid,  it  often  happens  that  the  remainder 
thereof  is  much  injured:  Be  it  therefore  en- 
acted, &c,  that  whenever  it  shall  be  necessary 
32 1*]  that  executors  and  administrators  "shall 
be  empowered  to  sell  some  part  of  the  real  es- 
tate of  testators  or  intestates,  or  for  guardians 
to  sell  some  part  of  the  real  estate  of  minors  or 
persons  non  compos  men  tit,  for  the  payment  of 
just  debts,  legacies,  or  taxes,  or  for  the  support 
or  legal  expenses  of  minors  or  persons  non  com- 
pot  mentis,  and  by  such  partial  sale  the  residue 
would  be  greatly  injured,  and  the  same  shall  be 
represented  and  made  to  appear  to  either  of 
the  aforesaid  courts,  on  petition  and  declara- 
tion, filed  and  duly  proved  therein  by  the  said 
executors,  administrators,  or  guardians,  the 
aforesaid  courts  respectively  may  authorize  and 
empower  such  executors,  administrators,  or 
guardians,  &c.,  to  sell  and  convey  the  whole, 
or  so  much  of  saM  real  estate  as  shall  be  most 
for  the  interest  and  benefit  of  the  parties  con- 
cerned therein,  at  public  auction,  and  good  and 
sufficient  deeds  of  conveyance  therefor  to  make 
and  execute:  which  deed  or  deeds,  when  duly 
acknowledged  and  recorded  in  the  registers  of 
deeds  for  the  county  where  the  said  real  estate 
lies,  shall  make  a  complete  and  legal  title  in 
fee  to  the  purchaser  or  purchasers  thereof. 

"Provided  the  said  executors,  administrators, 
Ac,  give  thirty  days'  public  notice  of  such  in 
tended  sale,  in  manner  and  form  hereinbefore 
prescribed. 

"And  provided,   also,  that  they  first  give 
bonds,  with  sufficient  sureties,  to  the  judge  <>: 
probate  for  the  county  where  the  deceased  to 
tator  or  intestate  last  dwelt  and  his  estate  wi. 
inventoried,  that  he  or  she  will  observe  th 
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of  the  same,  under  the  hand  of  the  justice  be- 
fore whom  such  oath  was  taken." 

The  defendants  then  called  Charles  C.  P. 
Arodt  as  a  witness,  who  testified  that  he  was 
the  judge  of  probate  for  the  County  of  Brown, 
sad  produced  the  record  of  letters  of  adminis- 
tration granted  by  John  Lawe,  judge  of  pro- 
bate of  said  county,  to  Paul  Grignon,  on  the 
323*1  21st  *day  of  June,  A.  D.  1824.  on  the 
estate  of  Pierre  Grignon,  deceased;  and  also 
the  record  of  the  bond  given  by  the  administra- 
tor, riled  and  approved  by  the  said  judge  of 
probate  on  the  21st  day  of  June,  1824,  which 
were  read  in  evidence. 

The  defendants  then  offered  to  read  in  evi- 
dence the  following  extract  or  order  from  a  book 
purporting  to  be  the  book  of  the  minutes  of  the 
proceedings  of  the  County  Court  for  the  Coun- 
ty of  Drown,  which  book,  Gardner  Chllds,  the 
clerk  of  this  court,  testified  that  he  had  received 
as  the  record  of  said  County  Court,  viz. : 

"At  a  session  of  the  County  Court  for  the 
County  of  Brown,  begun  and  held  at  the  town- 
ship  of  Green  Bay,  in  the  school-house,  on  Tues- 
day, the  tenth  day  of  January,  one  thousand 
eight  hundred  and  twenty-six. 

"Present:  The  Hon.  James  Porlier,  Chief 
J—Hee,  and  John  Lawe,  Esq.*,  Amociate  Jus- 
tin. The  court  was  opened  by  George  John- 
Moo,  sheriff. 

"The  petition  of  Paul  Grignon,  administrator 
on  the  estate  of  Pierre  Grignon,  late  of  the 
County  of  Brown  (deceased),  was  filed  by  his 
attorney,  U.  8.  Baird,  praying  for  an  order 
from  the  court  to  authorize  him  to  dispose  of 
the  real  estate  of  said  Pierre. 

"Id  consideration  of  the  facts  alleged  in  said 
petition,  and  for  divers  other  good  and  suffi- 
cient reasons,  it  is  ordered  that  he  be  empower- 
ed as  aforesaid. 

"Minutes  read,  corrected,  and  signed  by  or- 
der of  the  court. 

"Robert  Irwin,  Jun.,  Clerk." 

The  reading  of  which  said  extract  or  order 
in  evidence  was  objected  to  by  the  lessors  of 
plaintiff  on  the  ground  that  it  (Iocs  not  appear 
that  there  was  any  petition  presented  to  the 
court,  nor  any  certificate  of  the  judge  of  pro- 
bale  certifying  as  to  the  value  of  the  property 
and  the  necessity  of  the  sale;  nor  is  there  any- 
thing to  show  the  reasons  by  which  the  court 
couki  be  invested  with  power  to  order  the  sale 
of  the  real  estate  of  the  intestate  according  to 
the  statute;  and  that  no  notice  was  given  to 
the  parties  concerned  to  show  cause  according 
to  the  requisites  of  the  statute;  nor  does  the 
order  specify  what  lands  of  the  intestate  were 
to  be  sold;  which  objections  were  overruled  by 
the  court,  and  the  said  extract  or  order  was 
read  in  evidence.  To  which  decision  the 
lessors  of  the  plaintiff  excepted. 

The  defendants  then  offered  in  evidence  a 
bond  and  oath  of  said  administrator  to  make 
•ale  of  the  real  estate  of  the  intestate  according 
to  the  statute,  dated  and  filed  in  the  probate 
324*1  office  of  the  20th  of  'April.  1826,  which 
"ere  objected  to  by  the  lessors  of  the  plaintiff. 
The  objection  overruled  by.  the  court,  who  de- 
cided that  the  same  might  be  read  in  evidence. 
To  which  decision  the  lessors  of  the  plaintiff 
excepted. 

The  defendants  then  introduced  Henry  8. 
Howard  2. 


Baird  as  a  witness,  who,  being  sworn,  says  he 
thinks  the  notice  of  sale  by  the  administrator 
was  written  and  printed.  The  printed  notice 
is  in  court,  contained  in  a  newspaper  called 
"Michigan  Herald,"  printed  at  Detroit,  in 
seven  weekly  numbers,  commencing  on  the 
16th  of  March,  1826.  and  ending  on  the  26th 
of  April,  in  the  same  year.  Defendants  of- 
fered to  read  the  notice  from  the  papers,  and 
to  prove  by  parol  that  notice  of  sale  was  also 
given  in  writing,  all  which  evidence  was  ob- 
jected to  by  lessors  of  plaintiff;  which  objec- 
tion was  overruled  by  the  court,  and  the  testi- 
mony admitted.  To  which  decision  the  lessors 
of  the  plaintiff  excepted. 

The  witness  then  testified:  "  I  cannot  state 
that  I  put  up  any  notices  of  sale,  but  that  I 
drew  the  notices,  I  am  positive.  1  think,  I  am 
positive,  I  drew  five  copies  of  the  notice  which 
has  been  read  from  the  newspaper.  I  cannot 
say  that  they  were  put  up  in  the  township  at 
this  distance  of  time — thirteen  years.  I  cannot 
recollect.  There  was  at  that  time  but  one 
township  in  this  County  of  Brown,  and  two 
counties  in  what  is  now  the  Territory  of  Wis- 
consin." 

John  P.  Arndt  was  called  again  by  the  de- 
fendants,and  testified  that  he  saw  a  notice  of  sale 
of  lands  of  Pierre  Grignon  posted  up  in  the  town- 
ship, and  thinks  it  was  at  his  bouse  in  Green 
Bay,  in  the  fore  part  of  the  season  of  1826. 

The  foregoing  testimony  of  the  witnesses, 
Baird  and  Arndt,  was  objected  to  by  lessors 
of  the  plaintiff  at  the  time  the  same  was  of- 
fered. The  objection  was  overruled  by  the 
court,  and  testimony  admitted.  To  which  de- 
cision the  lessors  of  the  plaintiff  excepted. 

The  defendants  tben  offered  in  evidence  a 
deed  from  Paul  Grignon,  as  administrator  on 
the  estate  of  Pierre  Grignon,  deceased,  to  Au- 

fustin  Grignon,  dated  the  13th  day  of  Judc, 
..  D.  1826,  and  recorded  on  the  5th  of  Feb- 
ruary, 1828.  in  the  register's  office  of  Brown 
County,  in  book  B,  page  84,  for  and  covering 
the  land  in  dispute,  which  was  objected  to  by 
the  lessors  of  the  plaintiff  on  the  following 
ground,  viz. : 

1.  No  title  appeared  to  be  in  Pierre  Grignon, 
at  the  time  of  his  death,  or  at  the  date  of  the 
deed,  to  the  lands  in  question. 

2.  There  was  no  certificate  of  the  judge  of 
probate,  as  required  by  *the  statute,  to  [*325 
the  County  Court  of  the  necessity  of  the  sale  of 
said  lands  for  the  payment  of  debts,  and  the 
order  for  sale,  by  the  County  Court,  was  void. 

8.  There  is  no  evidence  on  record  that  the 
property  was  sold,  or  ordered  to  be  sold,  for 
the  payment  of  the  debts  of  the  intestate. 

4.  The  sale  was  not  advertised  according  to 
law,  nor  is  there  any  record  that  the  County 
Court  made  any  order  how  the  estate  should  be 
advertised. 

5.  No  order  was  made  by  the  County  Court 
to  show  cause  why  the  sale  should  not  be  made 
before  granting  the  order. 

In  connection  with  the  above  deed  from 
Paul  Grignon,  the  defendants  offered  in  evi- 
dence the  following  license,  the  reading  of 
which  was  objected  to,  on  the  ground  that  it 
could  have  no  greater  effect  than  the  order 
upon  which  it  purported  to  be  founded,  but 
the  court  overruled  the  objection  and  permitted 
it  to  be  read. 
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Territory  op  Michigan,  ) 
Brown  County,  J 

The  United  States  of  America,  to  Paul 
Grignon,  administrator  of  Pierre  Grignon, 
deceased. 

Be  it  known  to  ail  whom  it  may  concern, 
that  at  a  term  of  the  County  Court  of  the  County 
of  Brown,  continued  and  held  at  the  township 
of  Green  Bay,  on  Tuesday,  the  tenth  of  Jan- 
uary, A.  D.  1836,  before  the  Hon.  James 
Porlicr,  Chief  Justice,  and  John  Lawe.  Esq., 
Associate  Justice,  Paul  Grignon,  administrator 
of  all  and  singular  the  goods,  <&c.,  <&c.,  lands 
and  tenements  of  Pierre  Grignon,  deceased, 
late  of  the  County  of  Brown  aforesaid,  repre- 
sents to  this  court,  then  and  there  in  session, 
that  the  said  Pierre  died  intestate  at  Green 
Bay,  in  said  County  of  Brown,  on  the  fourth 
day  of  March,  A.  D.  1828. 

That  at  the  time  of  his  death  the  said  Pierre 
was  seized  in  his  demesne  as  of  fee,  in  and  to 
the  following  tracts  or  lots  of  land,  situated  at 
Green  Bay  aforesaid,  to  wit: 

(Here  follows  a  description  of  the  lands.) 

And  it  has  been  ascertained  by  the  peti- 
tioner that  the  goods  and  chattels  belonging  to 
the  estate  of  the  said  deceased  are  insufficient 
to  pay  all  the  just  debts  which  he  owed  at  the 
time  of  his  death,  but  that  his  estate  will  be 
insolvent;  and  therefore  prays  that  leave  may 
be  granted  to  him  to  dispose  of  the  tracts  and 
lots  of  land  aforesaid. 

Now,  therefore,  for  the  causes  aforesaid,  and 
3243*]  for  divers  other  *good  and  sufficient 
reasons,  the  court  thereunto  moving,  they  do 
hereby  authorize  and  empower  you,  the  said 
administrator,  to  dispose  of  ail  the  right,  title, 
and  interest  of  the  deceased,  in  and  to  the 
above  described  tracts  and  lots  of  land,  in  such 
manner  as  will  best  serve  the  interest  of  all 
concerned  in  said  estate:  requiring  of  you  a 
due  observance  of  the  statute  in  such  case 
made  and  provided. 

Witness,  James  Porlier,  Cliief  Justice  of  the 
County  Court  of  the  County  of  Brown, 
at  the  township  of  Green  Bay,  on  the 
28th  of  Maich,  A.  D.  1826. 

RobERT  Irwin,  Jun.,  Clerk,  B.  C. 

The  counsel  for  the  lessors  of  plaintiff  there- 
upon requested  the  court  to  give  the  jury  the 
following  instructions,  viz. : 

Instruction  1st.  If  the  jury  believe  from 
the  evidence  that  the  lessors  of  the  plaintiff  are 
the  heirs-at-law  of  Pierre  Grignon,  or  have 
shown  a  regular  conveyance  from  the  heirs  at- 
law  to  themselves  of  the  premises  in  question, 
.before  the  commencement  of  this  suit;  that 
then  the  defendants  can  claim  no  title  under 
the  sale  of  the  premises  in  question,  made  by 
Paul  Grignon,  as  administrator  of  the  estate  of 
Pierre  Grignon,  by  virtue  of  the  order  made 
by  the  County  Court  of  Brown  County,  made 
on  10th  day  of  January,  1826;  unless  the  jury 
are  satisfied  that  the  representation  made  by 
the  said  administrator  to  the  said  court  to  ob- 
tain the  order  for  license  of  the  said  court  for 
the  sale  of  the  said  premises  was  accompanied 
by  a  certificate  of  the  judge  of  probate  of  the 
county  where  the  said  deceased  person's  estate 
was  inventoried,  certifying  the  value  of  the 
real  estate,  and  the  value  of  the  personal  es- 
tate of  the  said  deceased  person.and  the  amount 
of  his  just  debts,  and  also  his  opinion  whether 
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it  be  necessary  that  the  whole  or  a  part  of  the 
estate  should  be  sold,  and,  if  a  part  only,  what 
part,  as  directed  by  the  third  section  of  an  act 
entitled  "  An  Act  directing  the  settlement  of 
the  estates  of  persons  deceased,  and  for  the 
conveyance  of  real  estate  in  certain  cases."  as 
adopted  by  the  governor  and  judges  of  the 
Territory  of  Michigan,  on  the  27th  day  of  July, 
1818. 

Instruction  2d.  That  the  said  order  or  license 
of  the  said  County  Court,  for  the  said  sale, 
unless  the  said  court  had  been  furnished  with 
the  said  certificate  of  the  said  judge  of  pro- 
bate, is  null  and  void  as  against  the  heirs-at- 
law  of  Pierre  Grignon,  who  have  not  acqui- 
esced in  the  said  sale  made  by  the  adminis- 
trator, under  and  by  virtue  of  the  said  order. 

*To  the  two  preceding  instructions  1*327 
the  court  decided  and  directed  the  jury  as  fol- 
lows, to  wit: 

"  The  two  preceding  instructions  are  an- 
swered, as  the  County  Court  had  jurisdiction  of 
this  subject,  we  are  bound  to  infer  that  these 
things  were  shown  to  said  court." 

Instruction  8d.  That  the  said  County  Court 
had  no  power  or  jurisdiction  to  make  the  said 
order  for  sale,  without  the  said  certificate  of  the 
said  judge  of  probate. 

To  which  said  instruction  the  said  court  de- 
cided and  directed  the  jury  as  follows,  viz. : 

"The  court  answer  that  the  certificate  of 
the  judge  of  probate  was  not  necessary  to  give 
the  court  jurisdiction.  It  was  required  as  evi- 
dence." 

Instruction  4th.  It  must  appear  affirmatively 
to  the  jury  that  the  said  County  Court,  at  the 
time  of  the  making  the  said  order  for  sale  of 
the  said  premises,  had  before  them  the  said 
certificate  of  the  said  judge  of  probate  at  the 
time  of  making  the  said  order,  or  granting  the 
said  license  for  the  sale  of  the  premises  in  ques- 
tion, or  the  said  order  for  sale  is  void  as  against 
the  heirs-at-law  of  Pierre  Grignon,  deceased, 
who  had  not  acquiesced  in  the  sale,  and  those 
claiming  under  them. 

To  which  said  instruction  the  court  decided 
and  directed  the  jury  as  follows,  viz. : 

"  This  is  answered.  The  judgment  of  the 
County  Court  having  jurisdiction  is  conclusive 
upon  this  point." 

Instruction  5th.  Unless  it  appears  affirma- 
tively to  the  jury  that  the  said  County  Court, 
previous  to  their  passing  on  said  representation 
for  the  sale  of  said  premises,  ordered  due 
notice  to  be  given  to  all  parties  concerned,  or 
their  guardians,  who  did  not  signify  their  as- 
sent to  such  sale,  to  show  cause,  at  such  time 
and  place  as  the  court  appoint,  why  such 
license  should  not  be  granted  agreeably*  to  the 
provisions  of  the  said  third  section  of  said  act 
in  the  first  instruction  referred  to;  that  then  the 
said  order  or  license  for  sale  was  void  as  against 
the  heirs  of  Pierre  Grignon,  who  have  not  ac- 
quiesced in  such  sale,  and  the  defendants  can 
acquire  no  title  by  virtue  of  the  sale  made 
by  the  administrator,  under  the  said  order,  ss 
against  the  heirs-at-law  of  the  said  Pierre  Grig- 
non, deceased. 

To  which  said  instruction  the  court  decided 
and  directed  the"  jury  as  follows,  to  wit: 

' '  This  is  answered.  We  state  that  the  County 
Court  having  jurisdiction  on  the  subject,  their 
judgment  is  conclusive." 

How  ABO  2. 
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388*]  instruction  Oth.  Unless  the  jury  be- 
lieve from  the  evidence  that  the  said  adminis- 
trator, before  the  sale  of  the  said  premises,  gave 
thirty  days'  public  notice,  by  posting  up  noti- 
fications of  such  sale,  in  the  township  where 
the  lands  lie,  as  well  as  where  the  said  deceased 
last  dwelt,  and  in  the  two  next  adjoining 
townships,  or  caused  the  printing  of  such  noti- 
fications for  three  weeks  successively  in  such 
gazette  or  newspaper  as  the  court  who  author- 
ized the  sale  ordered  and  directed,  the  said  sale 
was  void  as  against  the  heirs  of  the  deceased, 
•ad  those  claiming  under  them. 

To  which  said  instruction  the  court  decided 
and  directed  the  jury  as  follows,  to  wit: 

"This  is  a  fact  for  the  jury,  and  you  must 
find  that  the  advertisement  given  substantially 
complied  with  the  law,  or  the  sale  is  void." 

Instruction  7th.  That  the  publishing  of  said 
notice  of  sale  in  a  newspaper,  without  the  order 
or  direction  of  the  court  who  authorized  the 
sate,  was  a  nullity. 

To  which  said  instruction  the  court  decided 
and  directed  the  jury  as  follows,  to  wit: 

"  This  is  answered  in  the  affirmative." 

Instruction  8th.  That  it  must  appear  afftrma- 
trrely  that  the  administrator,  before  making 
ale  of  the  said  premises,  did  literally  and  strict- 
ly comply  with  the  provisions  of  the  said  stat- 
ute in  relation  to  the  posting  up  or  publishing 
the  said  notice  of  sale,  or  the  said  sale  was  void 
as  against  the  heirs  of  Pierre  Orignon,  who  have 
not  acquiesced  in  the  same. 

To  which  said  instruction  the  court  decided 
and  directed  the  jury  as  follows,  viz. : 

"A  substantial  compliance  with  the  requi- 
Htes  of  the  law  on  this  subject  is  sufficient. 

Instruction  9th.  If  the  jury  believe  from  the 
evidence  that  Peter  B.  Gngnon,  one  of  the  les- 
son of  plaintiff,  is  one  of  the  heirs-at-law  of  the 
deceased,  and  was  a  minor  at  the  time  of  the 
mating  of  the  said  order  for  sale,  and  at  the 
time  of  the  said  sale,  a  guardian  should  have 
been  appointed  to  represent  him,  according  to 
law;  and  if  no  such  guardian  was  appointed, 
the  said  sale  was  void  as  to  him  and  those  claim- 
ing under  him. 

To  which  said  instruction  the  court  decided 
and  directed  the  jury  as  follows,  to  wit: 

"  It  was  necessary  and  proper  that,  if  a  minor, 
329*]  he  should  be  notified  *by  guardian,  but 
in  this  issue  the  presumption  is  that  he  was. 
This  is  a  fact  that  he  might  controvert  on  ap- 
peal" 

Instruction  10th.  Unless  the  defendants  in 
this  case  have  proven  affirmatively  to  the  jury 
that  the  administrator  of  the  said  deceased 
atrictly  complied  with  all  the  provisions  of  the 
said  statute,  in  obtaining  the  order  for  sale, 
tad  in  making  the  said  sale,  that  the  defend- 
ants in  this  suit  can  acquire  no  title  to  the  prem- 
wet  in  question  under  said  sale,  as  against  the 
lessors  of  the  plaintiff,  if  the  jury  believe  from 
the  evidence  that  the  lessors  of  the  plaintiff  are 
■he  heirs-at-law  of  the  said  Pierre  Orignon, 
deceased,  or  derived  title  from  the  heirs-at-law. 

To  which  said  instruction  the  court  decided 
and  directed  the  jury  as  follows,  to  wit: 

"Answer.  That  the  court  charge  the  jury 
that  they  are  bound  to  consider,  in  this  collat- 
eral issue,  that  the  judgment  or  order  of  the 
County  Court  of  Brown  County,  ordering  the 
sale,  was  made  upon  sufficient  and  proper  ev- 
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idence,  and  that  they  had  everything  requisite 
before  them  to  authorize  them  to  make  the  or- 
der for  the  sale,  and  that  the  judgment  of  that 
court  is  conclusive  until  reversed." 

To  all  which  foregoing  decisions  and  an- 
swers, given  by  the  said  court  to  each  and 
every  of  the  said  instructions,  and  for  refusing 
to  give  the  said  instructions,  respectively,  as 
the  same  were  asked,  and  to  the  said  charge  to 
the  jury,  and  every  part  thereof,  the  said  lessors 
of  the  said  plaintiff  except,  and  tender  this  bill 
of  exceptions  to  the  court  for  its  signature,  and 
bill  sealed. 

Andrew  G.  Miller,  Judge,  &c.  [l.  b.] 

October  21,  1839. 

Mr.  Choate  for  the  plaintiffs  in  error. 

Messrs.  Crittenden  and  Lord  for  the  defend- 
ants in  error. 

Mr.  Ohoate,  for  the  plaintiffs  in  error,  made 
the  following  points: 

1.  The  plaintiff  contended  first,  and  now 
contends,  that  the  defendants  did  not  offer  com- 
petent proof,  sufficient  to  show,  even  prima 
faeie,  that  the  said  County  Court,  under  whose 
alleged  order  the  said  administrator  made  the 
sale,  ever  acquired  jurisdiction  of  the  matter 
in  relation  to  which  it  was  alleged  to  have  made 
the  order;  and  that,  therefore,  the  order  was  a 
nullity. 

The  jurisdiction  of  that  court  depends  on  a 
law  of  the  territory  of  'Michigan,  made  [*330 
on  the  27th  day  of  Julv,  A.  D.  1818.  (Laws 
Michigan,  Vol  1.,  p.  37.)  By  that  law  it  is 
enacted,  in  section  1,  that  when  the  goods  and 
chattels  of  a  person  deceased  shall  not  be  suffi- 
cient to  pay  his  debts,  then,  "  upon  representa- 
tion thereof,  and  the  same  being  mane  to  ap- 
pear, to  the  Supreme  Judicial  Court,  or  to  the 
County  Court  in  the  county  where  the  deceased 
last  dwelt,  or  where  his  real  estate  lies,"  the  said 
courts  are  authorized  to  license  the  executor 
or  administrator  to  sell  his  real  estate,  "so  far 
as  shall  be  necessary  to  satisfy  the  just  debts  of 
the  deceased." 

The  same  law  enacts,  in  section  8,  "  that 
every  representation  made  as  aforesaid  shall  be 
accompanied  by  a  certificate  from  the  judge  of 
probate."  The  contents  of  which  certificate  are 
particularly  prescribed. 

It  also  enacts  in  the  same  section,  that  "  the 
said  courts,  previous  to  their  passing  on  the 
said  representation,  shall  order  due  notice  to 
be  given  to  all  parties  or  their  guardians,  to 
show  cause  against  the  granting  oi  the  license. 
And  in  case  any  person  concerned  be  not  an  in- 
habitant of  this  Republic,  nor  have  any  guard- 
ian, agent,  or  attorney  therein,  who  may  rep- 
resent him  or  her,  the  said  justices  may  cause 
the  said  petition  to  be  continued  for  a  reason- 
able time;  and  the  petitioner  shall  give  person- 
al notice  of  the  said  petition  to  such  absent  per- 
son, his  agent,  attorney,  or  guardian,  or  cause 
the  same  to  be  published  in  some  one  of  the 
newspapers'  in  this  territory  three  weeks  succes- 
sively." 

And  it  enacts,  in  the  first  section,  in  these 
words:  "  Provided  always,  that  the  executor 
or  administrator  before  sale  made,  give  thirty 
days'  public  notice,  by  posting  up  notifications 
of  such  sale  in  the  township  where  the  lands  lie, 
as  well  as  where  the  deceased  person  last  dwelt, 
and  in  the  two  next  adjoining  townships,  and 
also  in  the  county  town  of  the  county." 
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To  prove  the  jurisdiction  and  order  of  the 
Court  of  Common  Pleas,  the  defendants  offered 
in  evidence  an  extract  from  a  book  purporting 
to  be  the  book  of  the  minutes  of  the  proceedings 
of  the  said  court. 

To  this  the  plaintiff  objected  as  incompetent ; 
and  he  contends  that  it  was  incompetent  and  in- 
admissible for  any  purpose. 

1st.  Because  it  was  not  such  a  record,  nor 
parcel  of  such  a  record,  as  by  the  law  of 
Michigan,  passed  April  21st,  A.  D.  1835,  and 
by  the  law  of  evidence,  is  competent  and  ad- 
missible to  prove  any  act  of  a  court.  The 
24th  and  25th  sections  of  that  law  are  as  fol- 
lows: 
331*]  *An  act  concerning  the  Supreme  and 

County  Gourtt  of  the  territory  of  Michigan, 

defining  their  jurisdiction  and  poteen,  and 

directing  the  pleadings  and  practice  thereip.  in 

certain  cases. 

Sec.  24.  And  be  it  further  enacted,  that  for 
preventing  errors  in  entering  the  Judgments, 
orders  and  decrees,  of  the  Supreme  and  County 
Courts,  the  judges  and  justices  of  the  said 
courts  respectively,  before  every  adjourn- 
ment, shall  cause  the  minutes  of  their  proceed- 
ings during  the  preceding  day  to  be  publicly 
read  by  the  clerk,  and  corrected  when  neces- 
sary, and  then  the  same  shall  be  signed  by 
the  presiding  judge  of  the  said  court;  which 
minutes,  so  pignod,  shall  be  taken  in  a  book, 
and  carefully  preserved  among  the  records. 

Sec.  25.  And  be  it  further  enacted,  that 
whenever  any  civil  cause,  of  whatever  nature 
it  be,  shall  be  finally  determined,  the  clerk  of 
any  of  said  courts  shall,  during  the  next  vaca- 
tion, enter  the  warrants  of  attorney,  original 
writ  or  writs,  declaration,  pleadings,  proceed- 
ings, and  judgment,  in  such  cause,  so  as  to 
make  a  complete  record  thereof,  in  a  separate 
book  to  bo  kept  for  that  purpose,  with  a  com- 
plete alphabetical  index  to  the  same;  which 
records,  after  being  examined  and  compared 
with  warrants  of  attorney,  writ  or  writs,  dec- 
laration, pleadings,  proceedings,  and  judgment, 
and  being  found  correct,  shall,  at  the  next 
term,  be  signed  by  the  presiding  judge  of  the 
court. 

Sec.  70.  And  be  it  further  enacted,  that  this 
act  shall  take  effect  from  and  after  the  third 
Monday  of  September  next. 

Approved  April  21,  1835. 

The  said  extracted  passage  is  not  signed  by 
the  presiding  judge;  it  is  not,  therefore,  even 
legally  authenticated  minutes  of  the  proceed- 
ings of  the  court;  and  if  it  were,  it  is  not  a  rec- 
ord, or  parcel  of  record,  nor  admissible  in  evi- 
dence. 

2d.  Because,  even  if  it  were  unobjectionable 
in  point  of  formal  authentication,  it  does  not 
prove,  nor  tend  to  prove,  that  the  court  have 
jurisdiction,  or  that  the  order  was  made  by  a 
court  having  jurisdiction,  or  that  it  was  an 
order  relating  to  the  lands  described  in  the 
declaration.  It  does  not  record  or  recite  the 
making  of  a  representation  by  petition  or  other- 
wise, alleging  any  indebtment  of  the  said 
Pierre,  nor  any  other  ground  for  asking  or 

Enting  the  license  on  which  the  court  nad 
isdiction  to  act,  as  was  necessary  in  point  of 
'.  It  does  not  record  or  recite  any  certifi- 
cate of  the  judge  of  probate,  nor  any  notice  to 
anybody,  to  show  cause  against  the  grant  of 
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the  license,  nor  does  it  point  out  which,  o 
how  much,  estate  is  to  be  sold,  as  was  neces 
sary  in  point  of  law. 

•The  District  Court,  however,  ad-  ["331 
mitted  this  evidence,  and  this  decision  wa 
erroneous. 

And  if  the  said  extracted  passage  be  com 
petent  and  admissible  evidence,  the  plain tif 
contends,  for  the  reasons  aforesaid,  that  it  i 
wholly  inoperate  and  ineffectual,  and  insuffl 
cient  to  prove  that  the  court  had  any  jurisdic 
tion  to  act,  or  that  the  order  was  the  act  of  i 
court  having  any  jurisdiction,  or  that  it  wai 
of  any  legal  validity  or  effect  whatever,  oi 
communicated  any  authority  whatever  to  tin 
administrator. 

The  District  Court  decided  against  the  prop 
osition.  and  that  decision  was  erroneous. 

8d.  He  contends  that  the  paper  purportin 
to  be  a  license,  issued  by  the  clerk  of  the  sai> 
court,  was  incompetent  and  inadmissible  a 
evidence;  and  that,  if  competent,  it  was  in 
effectual,  and  communicated  no  authority  t 
the  administrator. 

It  is  not  a  record,  nor  evidence  of  any  fact 
It  is  not  signed  by  the  presiding  justice.  It  i 
not  recorded.  It  is  the  mere  act  of  the  clerk  i 
vacation.  It  presupposes  and  requires,  as 
condition  of  admissibility  and  validity,  a  valii 
order  of  a  court  having  jurisdiction,  of  whici 
there  is  no  evidence. 

It  was  not  issued  nor  made  during  a  sessio 
of  the  court,  yet  the  District  Court  admitte 
this  evidence,  and  declared  it  to  be  effectiu 
and  sufficient  to  prove  jurisdiction. 

This  decision  was  erroneous. 

4th.  The  plaintiff  contends,  that  even  if  tbj 
evidence  aforesaid  was  competent  and  ad 
missible,  and  even  if  it  were  sufficient  to  show 
prima  facie,  that  the  court  ever  had  or  bega 
to  have  jurisdiction,  yet  that  it  was  corn  pen  r 
for  him  on  the  trial  to  encounter  it  by  prooi 
that  no  certificate  of  the  judge  of  probate  ws 
furnished  to  the  said  court;  that  no  notice  wi 
ordered  by  the  court,  previous  to  the  makin 
of  the  alleged  order  of  sale,  to  any  perso 
to  show  cause  against  the  grant  of  the  licensx 
or  that  an  application  for  leave  to  sell  wi 
pending;  that  no  notice  was  given  to,  or  ha 
by  either  of  the  heirs  of  said  Pierre,  or  anyoi 
acting  for  them,  that  such  application  wi 
pending;  that  one  of  the  heirs  was  a  minor  i 
the  time  of  the  sale,  and  had  no  guardian ;  an 
that  proof  of  these  facts,  or  of  either' of  then 
would  have  disproved  or  put  an  end  to.  an 
ousted  the  jurisdiction  of  the  court,  and  woul 
have  shown  in  point  of  law  that  the  order  < 
sale,  and  the  alleged  license,  were  whollv  ii 
valid,  and  ineffectual  and  inoperative. 

•But  the  said  District  Court  decided  [*3» 
that  the  judgment  or  order  of  the  Count 
Court  was  conclusive  evidence  of  the  jurisdi 
tion  of  the  court,  and  of  all  proofs  and  thini 
necessary  to  the  making  of  the  said  order  i 
sale,  and  is  a  valid  and  effectual  order  of  sal 

This  decision,  the  plaintiff  contends,  -wi 
erroneous. 

5th.  The  plaintiff  contends  that  in  order  1 
give  to  the  administrator's  deed  any  legal  vali< 
ity  and  effect,  it  was  necessary  to  prove  th 
notice  of  the  notifications  described  and  r 
quired  in  the  said  1st  section  of  the  laws  < 
Michigan,  and  that  the  evidence  to  prove  th 
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of  Baird's  sod  Arndt,  was  incompetent  and 
wholly  insufficient  for  the  purpose.  And  be 
ooaiends  that  the  decisions  of  the  District 
Court  upon  this  matter  were  erroneous  on  sev- 
eral grounds. 
1.  in  admitting  incompetent  proof. 
t.  In  deciding  as  matter  of  law  a  mere  point 
of  evidence,  to  wit:  that  the  proof  aforesaid 
wtabbshed  a  substantial  compliance  with  the 
law.  instead  of  declaring  to  the  jury  what  the 
law  required  to  have  done :  and  then  submi  (ting 
the  question  of  fact  and  evidence  to  the  jury 
nbetlier  it  had  been  done. 

3.  In  refusing  to  instruct  the  jury  that  the 
timioistrator  must  literally  and  strictly  com- 
jty  with  the  provisions  of  the  statute  In  the 
nuter,  by  posting  up  notifications,  and  in 
ducting  them  that  a  substantial  compliance 
whh  the  requests  of  the  law  was  sufficient, 
without  instructing  them  what  acts  would con- 
waute  a  substantial  compliance  therewith. 

6th.  The  plaintiff  contended  at  the  trial,  and 
amends  here,  that  the  lands  claimed  in  the 
•rtwo  could  not  legally  be  sold  by  the  adrainis- 
tator  under  any  order  or  judgment  of  any 
earn,  as  the  real  estate  of  Pierre  Grignon,  for 
ts»  payment  of  his  debts.  And  that  the  patent 
paws  a  perfect  title  to  plaintiff's  lessors. 

The  law  of  Michigan  above  referred  to,  and 
as  pan  set  forth,  authorizes  the  sale  of  the 
"houses,  lands  or  tenements,  of  the  deceased." 
Tie  estate  in  question  was  not  such.  The  title 
•f  Pierre  Grignon  at  his  death,  if  any,  was 
■ratable  only,  resting  on  the  pleasure  or  justice 
•f  {EDvernmcnt,  and  could  not  bo  taken  in  ex- 
tniion  or  sold  for  his  debts.  The  patent  of 
Jht  December.  1829,  vested  the  title  directly  in 
Be  kein.  But  the  District  Court  decided 
•ktnrise. 

70l  The  plaintiff  contends  that  if  the  license 
■but  effect,  it  proves  that  the  administrator 
•presented  that  the  said  Pierre  was  seized,  at 
•itnne  of  his  death,  as  in  bis  demesne,  as  of 
154*]  fee  of  the  'estate  claimed  in  the  action ; 
•«  the  said  representation  was  untrue;  that 
tfc  order  of  sale  was  founded  in  part  upon 
representation,  and  affirms  it;  and  is  for 
ouwe  erroneous  and  invalid,  and  docs  not 
■Wort  the  administrator's  deed. 
■an.  Lord  and  Crittenden,  for  the  defend- 
tt  in  error,  made  the  following  points: 
L  By  the  Act  of  Michigan  of  July  27,  1818. 
t  County  Court  of  Brown  County  had  juiis- 
wBbob  to  order  the  sale  of  the  lands  of  an  in- 
for  payment  of  debts,  whenever  the 
tad  chattels  should  not  be  sufficient  to 
-r  the  same:  and  such  jurisdiction  was  to 
'  exercised  upon  representation  of  such  In- 
wJdeocv,  and  the  same  being  made  to  appear 
*e  County  Court. 

t  The  court  thus  having  jurisdiction,  the 

of  evidence,    however   necessary   and 

•1  that  evidence,  to  warrant  its  order,  was 

■eh;  error:    and  it  cannot    be  shown    by 

i  to  the  order,  to  overturn  the  title  of 

(■chaser.    The  order  cannot  be  impeached 

&  The  license,  which  is  the  order  cxempll- 
ri  for  the  purchaser's  protection',  and  the 
■■*■.  show  every  fact  on  which  the  juris- 
JfJoa  of  the  court  rests,  and  show  such  an 
■■was  the  court  was  by  law  authorized  to 


4.  The  jurisdiction  being  shown,  not  only  is 
the  order  unimpeachable  collaterally  for  errors 
in  making  it.  but  every  proper  requisite  to  the 
act  of  jurisdiction  is  to  be  presumed  as  a  con- 
clusion of  law;  and  it  is  to  be  presumed,  in 
every  collateral  suit,  that  there  was  no  error  or 
irregularity;  no  want  of  citation,  notice  or 
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evidence. 

5.  There  is  no  express  saving  of  the  rights  of 
infants.  The  statute  authorizes  the  sale  as  a 
proceed  ing  in  rem.  The  lands  were  liable  to  be 
sold  under  judgments  recovered  against  the  ad- 
ministrator for  the  intestate's  debt,  so  that  the 
sale  by  the  administrator  was  merely  a  conver- 
sion from  real  to  personal  estate;  in  reference 
to  the  sale  of  which,  in  either  mode,  he  was 
accountable.  There  is,  therefore,  bo  ground  to 
impeach  the  order,  on  the  supposition  that 
infants  were  interested,  and  were  not  notified, 
even  if  such  supposition  was  not  precluded  by 
the  presumption  of  law. 

6.  The  acts  in  pais,  after  the  order  of  sale, 
were  left  by  the  court  to  be  found  by  the  jury, 
considering  all  the  evidence.  Such  acts  could 
not  be  required  to  be  established, at  the  distance 
of  thirteen  years,  except  by  showing  a  suhstnn 
tial  compliance  with  the  law.  *A  sub-  [*335 
8tantial  compliance  is  all  which  is  at  any 
time  necessary  in  carrying  out  a  sale  by  order 
of  a  court. 

7.  The  plaintiff  did  not  attempt  by  any  evi- 
dence directly  to  impeach  the  proceedings,  by 
showing  want  of  notice, want  of  evidence, want 
of  strict  conformity  to  law,  although  Paul 
Grignon,  the  administrator,  and  Augustine 
Grignon.  the  purchaser,  had  both  united  to 
defeat  the  sale  under  the  order  by  a  subsequent 
conveyance,  and  wore  both  produced  as  wit- 
nesses for  the  plaintiff.  The  plaintiff  must 
therefore  fail  if  the  order  and  license  arc  evi- 
dence at  all,  although  not  conclusive:  as  a  pre- 
sumption subject  to  contradiction,  it  must  be 
taken  against  the  plaintiff ,  who  might  contradict 
it  if  false,  and  does  not. 

8.  The  interest  of  Pierre  Grignon  in  these 
lands,  at  the  time  of  his  death,  was  an  interest 
existing  at  the  date  of  the  Act  of  Congress  of 
Februarv  21,  1823,  and  so  liable  to  be  sold  by 
his  administrator,  as  goods,  chattels,  lands,  or 
tenements.  The  purchaser,  by  the  adminis- 
trator's sale,  acquired  as  good  a  title  as  the  in- 
testate could  in  his  lifetime  convey  for  a  valu- 
able consideration. 

The  patent  issued  after  his  death  enured  to 
the  benefit  of  his  assigns,  the  defendants  de- 
riving their  title  under  him. 

Numerous  authorities  were  cited  by  the  coun- 
sel upon  each  side, in  support  of  their  respective 
points:  but  the  reporter  was  necessarily  absent 
during  the  argument  of  the  cause,  and  is  there- 
fore unable  to  cite  them. 

Mr.  Justice  Baldwin  delivered  the  opinion 
of  the  court: 

This  cose  comes  here  on  a  writ  of  error  from 
the  Supreme  Court  of  the  Territory  of  Wiscon- 
sin, the  premises  in  controversy  were  formerly 
owned  by  one  Peter  Grignon,  to  whom  they 
were  confirmed  by  an  Act  of  Congress,  passed 
2l8t  February.  1828,  to  be  found  in  8  Story's  Laws 
1877.  He  died  in  March  following,  intestate, 
indebted,  and  leaving  two  sons  who  are  lessors 
of  the  plaintiff,  one  born  in  1803,  the  other  in 
19  n  28» 
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1806.  They  conveyed  one  third  to  Martin,  the 
other  lessor,  in  1834.  The  lessors  claim  as 
hcirs-at-law  of  Peter  Grignon,  and  the  convey- 
ance from  them  to  Martin. 

In  1824,  letters  of  administration  on  the 
estate  of  Peter  Grigon  were  duly  granted  to 
Paul  Grignon,  the  brother  of  the  deceased, who 
gave  bond  for  the  performance  of  the  trust,  ac- 
cording to  law.  In  January,  1826,  he  presented 
his  petition  to  the  County  Court  of  Brown 
County,  then  in  the  Territory  of  Michigan, 
336*]  praying  for  an  "order  from  the  court 
to  authorize  him  to  dispose  of  the  real  estate  of 
the  said  Peter,  which  was  granted,  a  license 
issued  to  the  administrator  to  sell  in  March, 
1826.  A  sale  was  accordingly  made  to  Augus- 
tin  Grignon,  to  whom  a  deed  was  executed  by 
the  administrator  in  June,  1826,  and  duly  re- 
corded. The  defendants  claim  title  under  this 
sale,  by  sundry  mesne  conveyances  from  the 
purchaser. 

The  law  of  Michigan  is  set  forth  in  the  state- 
ment of  the  case  by  the  reporter. 

In  the  County  Court  the  following  proceed- 
ings were  had : 

"At  a  session  of  the  County  Court  for  the 
County  of  Brown,  begun  and  held  at  the  town- 
ship of  Green  Bay,  in  the  school-house,  on 
Tuesday,  the  tenth  day  of  January,  one  thou- 
sand eight  hundred  and  twenty-six. 

"Present:  The  Hon.  James  Porlier,  Chief 
Justice,  aud  John  Lawe, Esq., Associate  Justice. 
The  court  was  opened  by  George  Johnston, 
sheriff, 

"The  petition  of  Paul  Grignon,  administra- 
tor on  the  estate  of  Pierre  Grignon,  late  of  the 
County  of  Brown  (deceased),  was  filed  by  his 
attorney,  H.  8.  Baird,  praying  for  an  order 
from  the  court  to  authorize  him  to  dispose  of 
the  real  estate  of  said  Pierre. 

"In  consideration  of  the  facts  alleged  in  said 
petition,  and  for  divers  other  good  and  suffi- 
cient reasons,  it  is  ordered  that  he  be  empower-' 
ed  as  aforesaid. 

"Minutes  read,  corrected,  and  signed  by 
order  of  the  court. 

Robkbt  Irwin,  Jun.,  Clerk." 

Territory   of  Michigan,    ) 
Brown   County,  f    ' 

The  United  States  of  America, to  Paul  Grignon, 

administrator  of  Pierre  Grignon, deceased. 

Be  it  known,  to  all  whom  it  may  concern, 
that  at  a  term  of  the  County  Court  of  the  Coun- 
ty of  Brown,  continued  and  held  at  the  town- 
snip  of  Green  Bay,  in  said  county.on  Tuesday, 
the  tenth  day  of  January,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  twenty- 
six,  before  the  Hon.  James  Porlier,  Chief  Jus- 
tice, and  John  Lawe,  Esq.,  Associate  Justice, 
Paul  Grignon, administrator  of  all  and  singular 
the  goods  and  chattels,  rights  and  credits.lands 
and  tenements  of  Pierre  Grignon,  deceased,  late 
of  the  County  of  Brown  aforesaid,  represents 
to  this  court,  then  and  there  in  session,  that  the 
said  Pcirre  died  intestate,  at  Green  Bay,  in  said 
County  of  Brown, on  the  fourth  day  oi  March, 
A.  D.  1828;  that  the  time  of  his  death,  the  said 
337*]  'Pierre  was  seized  in  his  demesne  as  of 
fee  in  and  to  the  following  tracts  or  lots  of  land, 
situated  at  Green  Bay  aforesaid,  to  wit: 

Lot  number  three,  on  the  east  side  of  Fox 
River,   bounded    north    bv   land  claimed  by 
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the  estate  of  Dometile  Longevin,  south  by 
Augustin  Grignon,  and  four  and  a  half  arpeBte 
in  front,  and  eighty  arpents  rear. 

Also,  lot  number  five,  on  the  same  side  of 
said  river,  bounded  north  by  Augustin  Grig 
non's  claim,  and  south  by  land  claimed  and 
occupied  by  John  Lawe,  Esq., being  four  acres 
and  sixteen  feet  wide,  and  extending  back 
eighty  acres. 

Also,  lot  number  three,  in  dispute  between 
said  deceased  and  George  Johnston, on  the  west 
side  of  said  Fox  River,  lately  occupied  by  said 
George  Johnston,  bounded  north  by  LouM 
Grignon,  and  south  by  land  of  said  deceased, 
being  eight  chains  and  sixty-two  links  wide, 
and  eighty  arpents  deep. 

Also,  lot  number  four,  on  the  same  side  ol 
said  river.bounded  north  by  the  last  mentions 
claim,  and  south  by  land,  claimed  by  Jobi 
Lawe,  Esq.,  being  eight  chains  and  fifty  linlu 
wide,  and  extending  bock  eighty  arpents. 

And  that  it  has  been  ascertained  by  the  peti 
tioner  that  the  goods  and  chattels  belonging  u 
the  estate  of  the  said  deceased  are  insufficien 
to  pay  all  the  just  debts  which  he  owed  at  th 
time  of  his  death,  but  that  the  estate  will  be  il 
solvent;  and  therefore  prays  that  leave  may  h 
granted  him  to  dispose  of  the  tracts  and  lots  a 
land  aforesaid. 

Now,  therefore,  for  the  causes  aforesaid, aw 
for  divers  other  good  and  sufficient  reasons, tb 
court  thereunto  moving,  they  do  hereby  autho 
ize  and  empower  you,  the  said  administrator,! 
dispose  of  all  the  right,  title, and  interest  of  ti 
deceased  in  and  to  the  above  described  trad 
and  lots  of  land  in  such  manner  as  will  best  aen\ 
the  interest  of  all  concerned  in  said  estate,  n 
quiring  of  you  a  due  observance  of  the  statu 
in  such  case  made  and  provided. 

Witness,  James  Porlier,  Chief  Justice  of  U 
County  Court  of  the  County  of  Brown.  I 
the  township  of  Green  Bay,  on  the  SSS 
of  March,  A.  D.  1826. 

Robert  Irwin,  Jun.,  Clerk  B.  C. 

At  the  trial  numerous  questions  of  evideo 
arose,  and  many  instructions  were  asked  of  t 
court,  to  whose  opinion  the  plaintiffs  excepte 
but  we  do  not  deem  it  necessary  to  notice  tb< 
in  detail,  as  in  our  opinion  the'whole  merit* 
the  controversy  depend  on  one  *single  [*3S 
question,  had  the  County  Court  of  Broi 
County  jurisdiction  of  the  subject  on  wh» 
they  acted? 

Jurisdiction  has  been  thus  defined  by  tl 
court. 

"  The  power  to  hear  and  determine  a  cauew 
jurisdiction;  it  is  coram  judice  whenever  a  ca 
is  presented  which  brings  this  power  intn  : 
tion;  if  the  petitioner  presents  such  a  i  »m_ 
his  petition,  that  on  a  demurrer  the  court  w<m 
render  a  judgment  in  his  favor,  it  is  an  i 
doubted  case  of  jurisdiction;  whether  on  am  i 
swer  denying  and  putting  in  issue  the  aOejnttii 
of  the  petition,  the  petitioner  makes  oat 
case,  is  the  exercise  of  jurisdiction,  i  miff  i 
by  the  filing  a  petition  containing  alt  thn  * 
uisites,  and  in  the  manner  required  by  aav> 
(6  Peters,  709.)  Any  movement  by  a  eovar 
necessarily  the  exercise  of  jurisdiction;  acv 
exercise  any  judicial  power  over  the  MfevJ 
matter  and  the  parties,  the  question  is  wlau 
on  the  case  before  a  court,  their  action  a%  Sq 
cial,  or  extrajudicial,   with,  or    wilhw* 
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authority  of  law,  to  render  a  judgment  or  de- 
cree upon  the  rights  of  the  litigant  parties.  If 
the  law  confers  the  power  to  render  a  judgment 
or  decree,  then  the  court  has  jurisdiction,  what 
■hall  be  adjudged  or  decreed  between  the 
parties,  and  with  which  is  the  right  of  the  case, 

■  judicial  action  by  hearing  and  determining 
it*  (18  Peters.  718;  8.  P.,  8  Peters,  205.)  It 
i»  a  case  of  judicial  cognizance,and  the  proceed- 
ing are  judicial.  (12  Peters,  823.) 

This  is  the  line  which  denotes  jurisdiction 
tod  its  exercise,  in  cases  in  personam,  where 
there  are  adverse  parties,  the  court  must  have 
power  over  the  subject  matter  and  the  parties; 
but  on  a  proceeding  to  sell  the  real  estate  of  an 
indebted  in  testate,  there  are  no  adversary  parties, 
the  proceeding  is  in  rem,  the  administrator  rep- 
Rsents  the  land  (11  S.  &  R.,  482);  they  are 
analogous  to  proceedings  in  the  admiralty,  where 
the  only  question  of  jurisdiction  is  the  power 
J  the  court  over  the  thing,  the  subject  matter 
before  them,  without  regard  to  the  persons 
who  may  have  an  interest  in  it;  all  the  world 
tie  parties.  In  the  Orphans'  Court,  and  all 
eoorts  who  have  power  to  sell  the  estates  of  in- 
Mites,  their  action  operates  on  the  estate,  not 
on  the  heirs  of  the  intestate,  a  purchaser  claims 
sot  their  title,  but  one  paramount.  (11  8.  &  R., 
4%)  The  estate  passes  to  him  by  operation  of 
taw.  (11  S.  &  R,  428.)  The  sale  is  a  procced- 
iag  in  rem,  to  which  all  claiming  under  the 
intestate  are  parties  (11  S.  &  R.,  429),  whirii 
directs  the  title  of  the  deceased.  (11  8.  &  R., 
«) 

As  the  jurisdiction  of  such  courts  is  irrespect- 
SS9*]  ire  of  the  parties  in  *interest,ourinquiry 

■  this  case  is  whether  the  County  Court  of 
Brawn  County  had  power  to  act  in  the  estate 
ef  Peter  Grignon,  on  the  petition  of  the  ad- 
■Bajttrator  under  the  law  of  Michigan,  provid- 
er that  where  the  goods  and  chattels  of  a  de- 
cedent are  not  sufficient  to  answer  his  just  debts, 
oa  representation  thereof,  and  the  same  being 
Bade  to  appear  to  the  County  Court  where  he 
dwelt,  or  where  his  real  estate  lies,  it  may 
■cease  the  executor  or  administrator  to  make 
afe  of  so  much  as  will  satisfy  the  debts  and 


lo  other  requisites  to  the  jurisdiction  of  the 
Csaaty  Court  are  prescribed  than  the  death  of 
Grignon,  the  insufficiency  of  his  personal  estate 
to  pay  bis  debts,  and  a  representation  thereof  to 
the  County  Court  where  he  dwelt  or  his  real 
Mate  was  situate,  making  these  facts  appear  to 
the  court.  Their  decision  was  the  exercise  of 
JBfedietion,  which  was  conferred  by  the  rep- 
wsentation;  for  whenever  that  was  before  the 
cnam,  they  must  hear  and  determine  whether  it 
*ss  true  or  not:  it  was  a  subject  on  which  there 
■sght  be  judicial  action.  The  record  of  the 
OMlty  Court  shows  that  there  was  a  petition 
^presenting  some  facts  by  the  administrator, 
«(m  prayed  an  order  of  sale;  that  the  court 
'  *[  those  facts  which  were  alleged  in  the  peti- 
iato  consideration ;  and  for  these  and  divers 
ar  good  reasons  ordered  that  he  be  em- 
«d  to  sell.  It  did  then  appear  to  the  court 
there  were  facts  and  reasons  before  them 
*  brought  their  power  into  action. and  that 
)***»  exercised  by  granting  the  prayer  of  the 
fMttoaer,  and  the  decree  of  the  court  does  not 
5JJ*y  tbe  facta  and  reasons,  or  refer  to  the 
••ttsnee  on  which  they  were  made  to  appear  to 


the  judicial  eye;  they  must  have  been,  and  the 
law  presumes  that  they  were  such  as  to  justify 
their  action.  (14  Peters,  458.)  But  though  the 
order  of  the  court  sets  forth  no  facts  on  which 
it  was  founded,  the  license  to  the  administrator 
is  full  and  explicit,  showing  what  was  consid- 
ered and  adjudicated  on  the  petition  and  evi- 
dence, and  that  every  requisition  of  the  law 
had  been  complied  with  before  the  order  was 
made,  by  proof  of  the  existence  of  all  the  facts 
on  which  the  power  to  make  it  depended.  (8 
Peters,  202;  2  Peters,  165.)  We  all  know  that 
even  in  the  old  States,  the  records  of  these  and 
similar  proceedings  are  very  imperfectly  kept, 
that  where  it  consists  of  separate  pieces  of 
paper,  they  are  often  mislaid  or  lost  by  the 
carelessness  of  clerks  and  their  frequent  changes ; 
regular  entries  of  the  proceedings  are  not  entered 
on  the  docket  as  in  adversary  cases,  nor  are  the 
facts  set  forth  in  the  petition  entered  at  large; 
and  it  is  no  matter  of  surprise  that  in  so  new 
and  remote  part  of  the  country  as  *the  [*340 
place  where  these  proceedings  were  had,  this 
state  of  things  should  exist.  Nor  is  it  necessary 
that  a  full  or  perfect  account  should  appear  in 
the  records  of  the  contents  of  papers  on  flles.or 
the  judgment  of  the  court  on  matters  prelimi- 
nary to  a  final  order;  it  is  enough  that  there  be 
something  of  record  which  shows  the  subject 
matter  before  the  court,  and  their  action  upon 
it,  that  their  judicial  power  arose  and  was  exer- 
cised by  a  definitive  order,  sentence,  or  decree. 
(2  Peters,  165.)  The  petition  in  the  present  case 
called  for  a  decision  of  the  court  that  the  facts 
represented  did  or  did  not  appear  to  them  to  be 
sufficiently  proved;  they  decided  that  they  did 
so  appear,  whereby  their  power  was  exercised 
by  the  authority  of  the  law,  and  it  became  their 
duty  to  order  the  sale,  unless  in  a  case  under 
the  3d  section.  The  subsequent  provisions  of 
the  act  of  Michigan  relate  exclusively  to  acts 
and  proceedings  in  the  execution  of  the  order 
of  sale,  or  are  directory  to  the  administrator  to 
accompany  the  representation  with  a  certificate 
of  the  judge  of  probate,  and  to  the  court,  be- 
fore passing  on  such  representation,  to  order 
notice  to  be  given  to  the  parties  concerned,  to 
show  cause  why  the  license  should  not  be 
granted ;  but  these  provisions  do  not  affect  the 
jurisdiction  of  the  court;  they  apply  only  to  its 
exercise.  After  the  court  has' passed  on  the  rep- 
resentation of  the  administrator,  the  law  pre- 
sumes that  it  was  accompanied  by  the  certificate 
of  the  judge  of  probate,  as  that  was  a  requisite 
to  the  action  of  the  court;  their  order  of  sale  is 
evidence  of  that  or  any  fact  which  was  neces- 
sary to  give  them  power  to  make  it,  and  the 
same  remark  applies  to  the  order  to  give  notice 
to  the  parties.  This  is  a  familiar  principle  in 
ordinary  adversary  actions,  in  which  it  is  pre- 
sumed, after  verdict.lhat  the  plaintiff  has  proved 
every  fact  which  is  indispensable  to  his  recovery, 
though  no  evidence  appears  on  the  record  to 
show  it;  and  the  principle  is  of  more  universal 
application  in  proceedings  in  rem  after  a  final 
decree  by  a  court  of  competent  jurisdiction  over 
the  subject  matter. 

The  granting  the  license  to  sell  is  an  adjudica- 
tion upon  all  the  facts  necessary  to  give  juris- 
diction, and  whether  they  existed  or  not  is  wholly 
immaterial. if  no  appeal  is  taken;  the  rule  is  the 
game  whether  the  law  gives  an  appeal  or  not; 
if  none  is  given  from  the  final  decree,  it  is  con- 

891 


Digitized  by 


Google 


840 


Supreme  Coubt  of  the  United  States. 


1M4 


elusive  on  all  whom  it  concerns.  The  record 
is  absolute  verity,  to  contradict  which  there  can 
be  no  averment  or  evidence;  the  court  having 
power  to  make  the  decree,  it  can  be  impeached 
only  by  fraud  in  the  party  who  obtains  it.  (6 
Peters,  729.)  A  purchaser  under  it  is  not  bound 
to  look  beyond  the  decree;  if  there  is  error  in 
341*]  it,  of  the  *most  palpable  kind,  if  the 
court  which  rendered  it  have,  in  the  exercise  of 
jurisdiction,  disregarded,  misconstrued,  or  dis- 
obeyed the  plain  provisions  of  the  law  which 
gave  them  the  power  to  hear  and  determine  the 
case  before  them,  the  title  of  a  purchaser  is  as 
much  protected  as  if  the  adjudication  would 
Btaud  the  test  of  a  writ  of  error ;  so  where  an  ap- 
peal is  given  but  not  taken  in  the  time  pre- 
scribed by  law.  These  principles  are  settled  as 
to  all  courts  of  record  which  have  an  original 
general  jurisdiction  over  any  particular  sub- 
jects; they  are  not  courts  of  special  or  limited 
jurisdiction,  they  arc  not  inferior  courts,  in  the 
technical  sense  of  the  term,  because  an  appeal 
lies  from  their  decisions.  That  applies  to 
"courts  of  special  and  limited  jurisdiction, 
which  are  created  on  such  principles  that  their 
judgments, taken  alone,are  entirely  disregarded, 
and  the  proceedings  must  show  their  jurisdic- 
tion ;"  that  of  the  courts  of  the  United  States  is 
limited  and  special,  and  their  proceedings  are 
reversible  on  error,  but  are  not  nullities,  which 
may  be  entirely  disregarded.  (3  Peters,  205.) 
They  have  power  to  render  final  judgments  and 
decrees  which  bind  the  persons  and  things  be- 
fore them  conclusively,  in  criminal  as  well  as 
civil  causes,  unless  revised  on  error  or  by  ap- 
peal. The  true  line  of  distinction  between 
courts  whose  decisions  arc  conclusive  if  not  re- 
moved to  an  appellate  court,  and  those  whose 
proceedings  are  nullities  if  their  jurisdiction 
does  not  appear  on  their  face,  is  this:  a  court 
which  is  competent  by  its  constitution  to  decide 
on  its  own  jurisdiction,  and  to  exercise  it  to  a 
final  judgment,  without  setting  forth  in  their 
proceedings  the  facts  and  evidence  on  which  it 
is  rendered,  whose  record  is  absolute  verity, 
not  to  be  impugned  by  averment  or  proof  to  the 
contrary,  is  of  the  first  description ;  there  can 
be  no  judicial  inspection  behind  the  judgment 
save  by  appellate  power.  A  court  which  is  so 
constituted  that  its  judgment  can  be  looked 
through  for  the  facts  and  evidence  which  are 
necessary  to  sustain  it,  whose  decision  is  not 
evidence  of  itself  to  show  jurisdiction  and  its 
lawful  exercise,  is  of  the  latter  description; 
every  requisite  for  either  must  appear  on  the 
face  of  their  proceedings,  or  they  are  nullities. 
The  Circuit  Court  of  this  district  has  original, 
exclusive,  and  final  jurisdiction  in  criminal 
cases;  its  judgment  is  a  sufficient  cause  on  a 
return  to  a  writ  of  habeas  corpus;  "  on  this  writ 
this  court  cannot  look  behind  the  judgment  and 
re-examine  the  charges  on  which  it  was  ren- 
dered. A  judgment  in  its  nature  concludes  the 
subject  in  which  it  is  rendered,  and  pronounces 
the  law  of  the  case.  The  judgment  of  a  court 
of  record,  whose  jurisdiction  is  final,  is  as  con- 
342*1  elusive  on  *all  the  world  as  the  judg- 
ment of  this  court  would  be.  It  is  as  conclusive 
in  this  court  as  it  is  on  other  courts.  It  puts 
an  end  to  all  inquiry  into  the  fact  by  deciding 
it."  (8  Peters,  204,  205.) 

"To  determine  whether  the  offense  charged 
in  the  indictment  be  legally  punishable  or  not 
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is  among  the  most  unquestionable  of  its  (the 
Circuit  Court)  powers  and  duties:  the  decision 
of  the  question  is  the  exercise  of  jurisdiction, 
whether  the  judgment  be  for  or  against  the 
prisoner,  it  is  equally  binding  and  remains  in 
full  force  until  reversed."  (3  Peters,  204,  2054 

If  the  jurisdiction  of  the  court  in  a  civil  on 
is  not  alleged  in  the  "pleadings,  the  judgment 
is  not  a  nullity,  but  though  erroneous,  is  oblig- 
atory as  one  (8  Peters.  206),  and  in  a  proceed- 
ing in  rem,  an  erroneous  judgment  binds  the 
property  on  which  it  acts,  it  will  not  bind  U 
the  less  because  the  error  is  apparent,  and  the 
judgment  is  of  complete  obligation."  (3  Peters. 
207.)  The  judgment  of  the  Circuit  Court,  in  a 
criminal  case,  "is  of  itself  evidence  of  its  own 
legality,  and  requires  for  its  support  no  inspec- 
tion of  the  indictments  on  which  it  is  founded. 
The  law  trusts  that  court  with  the  whole  sub- 
ject, and  has  not  confided  to  this  court  the 
power  of  revising  its  decision."  (8  Peters,  207.1 

These  principles  have  been  applied  by  this 
court  to  sales  made  under  the  decrees  of  or- 
phans' courts:  where  they  have  power  to  judsse 
of  a  matter  of  fact,  "they  are  not  required  in 
enter  on  record  the  evidence  on  which  they  de- 
cided that  fact.  And  how  can  we  now  say  but 
that  the  court  had  satisfactory  evidence  before 
it,  that  one  of  the  heirs  was  of  age?  If  it  wat. 
so  stated  in  terms  on  the  face  of  the  proceed- 
ings, and  even  if  the  jurisdiction  of  the  court 
depended  on  that  lact.  it  is  by  no  means  clear 
that  it  would  be  permitted  to  contradict  it,  on 
a  direct  proceeding  to  reverse  any  order  or  dci 
cree  made  by  the  court.  But  to  permit  that 
fact  to  be  drawn  in  question  iu  this  collateral 
wav,  is  certainly  not  warranted  by  any  princii 
pie"  of  law."  (2  Peters,  165,  T/wmpton  v. 
Tolmie.) 

"If  the  purchaser  (under  a  decree  of  the  Or 
pbans*  Court)  was  responsible  for  their  mistakes 
in  point  of  fact,  after  they  had  adjudicate* 
upon  the  facts,  and  acted  upon  them,  thosx 
sales  would  be  snarea  for  honest  men."  (; 
Peters,  169,  cited  11  S.  &  K..  429.) 

"The  purchaser  it  not  bound  to  look  fartbei 
back  than  the  order  of  the  court.  He  is  not  t< 
see  whether  the  court  were  mistaken  in  tin 
facts  of  debts  and  children.  The  decree  of  >u 
orphans'  court  in  a  case  within  its  jurisdictkrt 
is  reversible  only  on  appeal,  and  not  collaterally 
*in  another  suit.  A  title  under  a  license  (*34V9 
to  the  administrator  to  sell  real  estate,  "is  gorx 
against  the  heirs  of  the  intestate,  although  th< 
license  was  granted  upon  the  certificate  of  Ut| 
judge  of  probate,  not  warranted  by  thecircoxn 
stance  of  the  case." 

"The  license  was  granted  by  a  court  bavin 
jurisdiction  of  the  subject:  if  it  was  improv- 
dently  exercised,  or  in  a  manner  not  warrant*? 
by  the  evidence  from  the  probate  courta;  yet 
is  not  to  be  corrected  at  the  expense  of  the  pui 
chaser,  who  had  a  right  to  rely  upon  the  oroV 
of  the  court,  as  an  authority  emanating  from 
court  of  competent  jurisdiction."  (2  Pet**! 
169,  and  11  Mass.,  227.  cited.) 

In  that  case  the  jurisdiction  of  the  coon  ' 
held  to  attach,  "when  the  acceptor  dies  into 
tate,  and  any  of  the  persons  entitled  to  his 
tate  is  a  minor"  (2  Peters,  165);  so  in  this  o 
it  attaches  on  the  deceaseof  any  person  indab 
beyond  the  personal  estate  he  leaves,  and  w)m 
jurisdiction  is  once  attached  to  a  subject,  or  at 
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ist  over  a  person,  this  court  has  adopted  as  a 
rule  applicable  to  all  courts  of  record  that  their 
derisions  are  conclusive;  "it  has  a  right  to  de- 
cide every  question  which  occurs  in  a  cause, 
and  whether  its  decision  be  correct  or  other- 
wise, its  judgment,  until  reversed,  is  binding  on 
every  other  court."  (1  Peters,  840.)  In  Voor- 
test  v.  The  Bank  of  the  United  States  the  same 
principle  is  applied  to  sales  or  executions  under 
judgments  on  adversary  process,  and  such  must 
hereafter  be  taken  to  be  the  established  law  of 
judicial  sales,  as  well  relating  to  those  made  in 
proceedings  in  rem,  as  in  personam.  (10  Pe- 
ters. 473.) 

We  do  not  deem  it  necessary,  now  or  here- 
after, to  retrace  the  reasons  or  the  authorities 
on  which  the  decisions  of  this  court  in  that,  or 
ike  cases  which  preceded  it,  rested;  they  are 
founded  on  the  oldest  and  most  sacred  princi- 
ple* of  the  common  law.  Time  has  consecrated 
them ;  the  courts  of  the  States  have  followed, 
ud  this  court  has  never  departed  from  them. 
They  are  rules  of  property,  on  which  the  repose 
of  the  country  depends;  titles  acquired  under 
(be  proceedings  of  courts  of  competent  juris- 
'licuon,  must  be  deemed  inviolable  in  collateral 
,  anion,  or  none  can  know  what  is  his  own;  and 
there  are  no  judicial  sales  around  which  greater 
wDctity  ought  to  be  placed,  than  those  made  of 
lb?  eslales  of  decedents,  by  order  of  those 
courts  to  whom  the  laws  of  the  Slates  confide 
fall  jurisdiction  over  the  subjects. 

These  sales  are  less  expensive  than  when 
made  on  executions;  more  time  is  allowed  to 
■aktlbem;  the  discretion  of  the  court  is  exer- 
ttcd  as  to  time,  manner,  imd  the  terms  of  sale; 
344*1  whereas  on  sales  *by  a  sheriff,  all  is  by 
nrmpuliion  and  no  credit  is  allowed;  he  cannot 
tiler  one  entire  piece  of  property  for  sale!  in 
parcels:  the  administrator  can  divide  and  sell 
*  best  subserves  the  interest  of  the  heirs,  and 
*fl  only  so  much  as  the  emergency  of  the  case 
raiuirts. 

It  has  been  contended  by  the  plaintiff's  coun- 
sel, that  the  sale  in  the  present  case  is  not  valid, 
•*rarue  Peter  Grignon  had  not  such  an  estate 
is  the  premises  as  could  be  sold  under  the  order 
of  the  County  Court,  it  being  only  an  equitable 
i*  before  the  patent  issued  in  1829;  but  the 
title  became  a  legal  one  by  its  confirmation  by 
the  Act  of  Congress  of  February,  1888,  which 
*aa  equivalent  to  a  patent.  It  was  a  higher 
rrideuce  of  title,  as  it  was  the  direct  grant  of  the 
be  which  had  been  in  the  United  States  by  the 
government  itself,  whereas  the  patent  was  only 
the  act  of  its  ministerial  officers. 

These  views  of  this  case  decided  it,  without 
Hamming  the  exceptions  to  the  admission  of 
eridence,  the  ruling  of  the  court  on  the  instruc- 
tion prayed,  or  their  charge  to  the  jury.  So 
far  u  either  were  unfavorable  to  the  plaintiff, 
uwy  are  moot  fully  sustained  by  the  foregoing 
principles  and  cases;  the  County  Court  of  Brown 
County  had  undoubted  jurisdiction  of  the  sub- 
ject; their  proceedings  are  irreversible;  the  title 
of  the  purchaser  cannot  be  questioned. 

-lad  tkt  judgment  of  the  court  below  must  be 
sfrmed  tcUft  costs. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
*ript  of  the  record  from  the  Supreme  Court 
of  the  Territory  of  Wisconsin,  and  was  argued 
Howaid  Jj. 


by  counsel;  on  consideration  whereof,  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  of  the 
Territory  of  Wisconsin  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs. 

Aft"?  1  Ptnn.  (Wis.),  137. 

Cited-7  How.,  181;  8  How.,  412;  (t  How.,  448 ;  12 
How.,  385;  17  How.,  248  ;  18  How..  1IH,  503 ;  22  How., 
14;  24  How.,  203;  1  Wall.,  iM  ;  2  Wall..  216.  342 ;  3 
Wall.,  408;  10  Wall.,  316;  11  \Vnll„  300;  16  Wall..  388; 

3  Otto,  185 ;  11  Otto,  421,  124.  426 :  1  Saw  v.,  310, 324, 325 ; 
2  8awy.,  401, 499 ;  5  Sawj  .,  2 1 1 .  2 12 ;  2  Wood.  &  M.,  459 ; 

4  McLean.  450;  5  McLean.  \M;(\  McLean.  587;  Mo- 
All.,  217  ;  3  Wall.,  Jun.,  3M4  ;  2  (  lill.,  151 ;  1  Curt.. 38  ; 2 
Dill..  277 ;  4  Dill.,  343;  AM).  Adm.,  487  ;  2  Abb.  U.  8., 
103;  12  Bank.  Reg.,  101. 


PIERRE   CHOUTEAU.    Sen.,    Plaintiff  in 

Error, 

v. 

WILLIAM  ECKHART. 

Jurisdiction  in  Missouri  land  cause  involving 
construction  of  statute — perfecting  titles  under 
Spanish  concessions — conformation  of  titles  by 
act  of  Congress— paramount  titles. 

This  court  has  Jurisdiction,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act  in  a  Missouri 
land  cause,  where  the  title  is  not  to  be  determined 
by  the  Spanish  laws  alone,  but  where  the  construc- 
tion of  an  act  of  Congress  is  involved  to  sustain 
the  title. 

The  obligation  of  perfecting  titles  under  Spanish 
concessions,  which  was  assumed  *by  the  [*S48 
United  States  In  the  Louisiana  treaty,  was  a  polit- 
ical obligation,  to  be  carried  out  by  the  legislative 
department  of  the  government.  Congress,  in  con- 
firming or  rejecting  claims,  acted  as  the  successor 
of  the  lntendaiit-general ;  and  both  exercised,  in 
this  respect,  u  portion  of  sovereign  power. 

The  Act  of  Congress,  parsed  on  the  J3th  of  June, 
1812,  confirming  tho  titles  and  claims  of  certain 
towns  and  villages  to  village  lots  and  commons, 
gave  a  title  which  is  paramount  to  a  title  held  un- 
der nit  old  Spanish  concession,  confirmed  by  Con- 
gress in  1838. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Missouri,  by  a  writof  ' 
error  issued  under  the  25th  section  of  the  Ju- 
diciary Act  of  1789. 

The  facts  were  these : 

On  the  1 1th  of  January,  1797,  Charles  Tayon 
presented  the  following  petition: 
To  Don  Zenon  Trudeau,  Lieutenant  Governor  of 
the  western  part  of  Illinois,  at  St.  Louis: 

Charles  Tayon.  sub-lieutenant  of  infantry, 
pensioned  by  the  king,  captain  of  militia,  com- 
mandant, under  your  orders,  of  the  village  of 
St.  Charles,  of  Missouri,  has  the  honor  to  pray 
you  to  grant  him  a  tract  of  timbered  land  of  six 
arpents  in  width,  fronting  on  the  (marcies 
croche  de  la  prairie  basse)  Crooked  Swamp,  in 
the  low  prairie,  and  extending  to  the  Missouri, 
adjoining,  on  one  side,  to  Mr.  Ant.  Janis,  and 
on  the  other  side,  to  lands  not  heretofore  grant- 
ed; favor  which  he  expects  of  your  justice. 
(Singed)      Cuarlks  Tayon. 

St.  Louis,  lltli  January,  1797. 

On  the  23d  of  January,  Trudeau  returned 
the  following  answer: 

St.  Louis,  January  28,  1797. 

Having  been  informed  that  the  land  asked 
for,  iu  order  to  procure  limber,  is  in  no  way  tit 
to  be  improved,  on  account  of  the  inundations 
to  which  it  is  subject  every  year,  and  that  the 
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timber  thereon  is  only  good  to  burn,  and  will 
renew  itself  in  a  short  time,  and  thefore  cannot 
be  ruined,  as  the  timber  growing  on  the  hills, 
which  experience  has  shown  will  never  g^row 
up  again;  and  the  said  land  being  in  the  vicin- 
ity ol  the  village  of  St.  Charles  and  of  various 
farms,  in  the  prairie  of  its  dependency,  which 
would  have  to  go  a  great  deal  further  to  pro- 
cure wood;  said  tract  shall  remain  (as  well  as 
all  others  adjoining,  cither  in  ascending  or  de- 
scending the  Missouri,  and  which  have  been 
asked  for  by  sundry  petitions,  addressed  to  us, 
together  with  th«  present,  by  Mr.  Tayon)  to  the 
346*]  royal  domain,  *and  for  the  common 
use  of  the  said  village  of  St.  Charles,  and  for 
the  lands  already  granted  in  the  prairies,  or  to  be 
granted  hereafter:  all  which  Mr.  Tayon  shall 
make  known  to  all  the  inhabitants,  and  espe 
dally  to  those  who  have  asked  for  land,  and 
whose  petitions  I  herewith  return.  (Signed) 
Zbnon  Trudeau. 
On  the  17th  of  November,  1800,  Perre  Chou- 
teau applied  for  an  augmentation  of  a  previous 
concession,  as  follows: 

To  Don  Carlos  Dehault  Delassus,  lieutenant- 
colonel  attached  to  the  stationary  regiment 
of  Louisiana,  and  Lieutenant-Governor  of  the 
upper  part  of  the  same  province: 
Peter  Chouteau,  lieutenant  of  militia  and 
commandant  of  the  fort  of  Carondelet,  in  the 
Osage  nation,  has  the  honor  to    represent  to 

?ou,  that  formerly  he  obtained  of  Don  Manuel 
'erez,  Lieutenant  Governor  of  this  part  of  Illi- 
nois, a  concession  for  a  tract  of  land  of  ten  ar- 
pents  in  front  by  as  many  in  depth,  to  be  taken 
on  the  left  side  of  the  Missouri,  at  about  twen- 
ty arpents  above  St.  Charles,  upon  which  con- 
cession your  petitioner  has  made  all  preparatory 
works  for  the  construction  of  a  water  grist- 
mill, which  was  to  be  built  on  the  creek  com- 
prised in  his  concession.  The  Lieutenant-Gov- 
ernor, Don  Zenon  Trudeau,  was  pleased  to 
grant  to  your  petitioner  an  augmentation  to  the 
said  tract  of  thirty  arpents  in  depth,  all  which 
is  proven  by  the  authentic  documents  necessary 
to  this  object.  The  desire  of  profiting  of  the 
favor  which  the  general  government  granted  to 
all  those  who  presented  their  titles  to  obtain 
their  ratification,  caused  your  petitioner  to  ad- 
dress those  same  above  mentioned  documents 
to  a  friend  at  New  Orleans,  to  whom,  probably, 
they  having  not  been  remitted,  since  be  could 
not  effectuate  their  presentation ;  the  said  origi- 
nal documents  having  not  been  registered  in  the 
archives  of  this  government,  your  petitioner 
would  be  in  great  perplexity  had  he  not  to  of- 
fer to  you  the  attestation  of  Don  Carlos  Tayon, 
captain  commanding  the  village  of  St.  Charles, 
of  Missouri,  who  at  that  time  had  a  perfect 
knowledge  of  the  original  documents  here 
above  mentioned,  by  virtue  of  which  your  pe- 
titioner was  authorized  to  begin  an  establish- 
ment for  which  he  has  made  considerable  sac- 
rifice. 

Full  of  confidence  in  the  justice  and  gener- 
osity of  the  government,  he  hopes  that  after  the 
attestation  you  may  be  pleased  to  take  from  the 
commandant  of  St.  Charles,  you  will  have  the 
goodness  to  ratify  to  him,  and  in  the  place,  the 
security  of  a  property  which  he  has  been  en- 
joying for  more  than  ten  years  by  virtue  of  the 
347*]  titles  to  him  "expedited  by  your  prede- 
cessors, and  of  which  he  should  wish  that  you 
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would  be  pleased  to  order  the  surveyor  of  the 
Upper  Louisiana  to  put  him  in  possession  in 
the  following  manner:  to  take  two  arpents  be- 
low the  creek  comprised  in  his  concession,  and 
above  said  creek  all  the  space  which  is  between 
the  said  creek  and  the  next  plantation,  by  the 
depth  of  forty  arpents,  in  order  that,  being  pos- 
sessed of  the  certificate  of  survey  which  shall 
be  delivered  to  him,  he  may,  if  needed,  have 
recourse  to  the  superior  authorities  to  obtain 
the  ratification  of  the  said  title.  The  petitioner 
presumes  to  hope  everything  from  your  justice 
in  the  decision  of  the  case  which  he  has  the 
honor  to  submit  to  your  tribunal. 

Pierre  Chouteau. 
St.  Louis,  of  Illinois,  17th  of  November,  1800. 

On  the  18th  of  November,  1800,  Delassus  re 
ferred  the  matter  to  Tayon,  who  replied  as  fol- 
lows: 
St.  Louis,  of  Illinois,  17th  of  November,  1800. 

Cognizance  being  taken  of  the  foregoing 
statement,  the  sub-lieutenant  in  the  royal  army 
and  captain  of  militia,  commandant  of  the  post 
of  St.  Charles,  shall  give,  in  continuation,  in- 
formation of  all  he  knows  upon  what  is  here 
asked.  Delassus. 

In  compliance  with  the  foregoing  order,  I  do 
inform  the  lieutenant-governor  that  the  state- 
ment of  Don  Pierre  Chouteau  is  in  all  conform- 
able to  truth,  having  had  full  knowledge  of 
the  titles  mentioned  by  him  in  his  petition,  at 
well  as  of  the  considerable  works  he  has  done 
on  said  land,  of  which  he  has  always  been  ac- 
knowledged as  the  proprietor. 

Charles  Tayon. 

St.  Louis,  25th  November,  1800. 

On  the  next  day,  the  36th  of  November,  1808, 
Delassus  issed  the  following  ordei : 
St.  Louis,  of  Illinois,  26th  November,  1800 

Having  seen  the  foregoing  information  anc 
the  just  rights  stated  by  Don  Pedro  Chouteau 
to  whom  an  unexpected  accident  has  deprive* 
of  his  title  of  concession,  and  considering  tha 
he  has  been  for  a  long  time  proprietor  of  th 
land  in  question,  the  surveyor  of  this  Uppe 
Louisiana,  Don  Antonio  Soulard,  shall  put  hie 
in  possession,  in  the  manner  solicited,  of  th 
tract  of  land  he  petitions  for;  and  the  surve; 
being  executed,  he  shall  draw  a  plat  of  sai 
survey,  which  he  shall  deliver  to  the  interest* 
partv,  to  serve  to  the  said  party  to  obtain  th 
title  in  form  from  the  general  intendency.  t 
which  tribunal  alone  'corresponds,  by  [*341 
royai  order,  the  distributing  and  granting  a 
classes  of  lands  of  the  royal  domain. 

Carlos  Dehault  Dblassub. 

On  the  18th  of  January,  1801,  the  inhabi 
ants  of  the  village  of  St.  Charles  had  a  mee 
ing  and  adopted  the  following  proceedings : 

"  In  the  year  eighteen  hundred  and  one,  t 
the  18th  of  January,  at  the  request  of  M 
Louis  Barrada,  syndic  for  the  fences  of  lb 
parish,  we,  Charles  Tayon,  captain  comma 
dant  of  the  said  St.  Charles,  have  given  not! 
at  the  door  of  this  said  church,  that  all  the  f 
habitants  of  this  place  should  have  to  aasernl 
this  day  in  our  government  (house),  in  order  j 
determine  whether  the  commons  at  the  lo*j 
end  should  be  increased  or  not  The  said  ] 
habitants  boing  then  assembled,  and  the  qui 
tion  being  under  deliberation,  they  all  und 
mously  agreed,  that  for  the  interest  of  the  m 
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parish,  the  inclosed  of  the  lands  shall  begin 
Mali)  by  the  side  of  Mr.  Antoine  Lamarcne, 
ud  it  shall  be  continued  in  descending  to  the 
Crooked  Swamp,  all  the  way  through  the 
woods,  to  nearly  opposite  the  house  of  the  late 
Look  Hunault ;  thence  it  shall  run  in  a  straight 
Em  to  the  Missouri. 

"The  said  inhabitants  having  thus  deter- 
mined on  this  head,  it  was  agreed  that  the  syndic 
oa  doty  this  year  shall  cause  to  be  measured 
the  quantity  of  arpents  of  land  which  are  in- 
cluded in  the  new  augmentation  of  the  com- 
cues,  in  order  (teparter)  to  distribute  to  each 
□habitant  what  he  is  to  do  with  it,  according 
to  the  usages  which  have  always  been  observed 
without  wronging  anyone  whosoever  in  the  said 
distribution. 

"It  has  been  further  agreed  in  the  said  as- 
nnbly,  that  if  hereafter  the  commons  of  the 
upper  end  should  need  to  be  enlarged,  in  order 
10  procure  more  pasturage  for  the  cattle,  all  the 
Mid  inhabitants  («'y  porterons)  shall  help  in  do- 
ing the  same,  as  this  day  they  bind  themselves 
to  do  for  the  lower  end,  always  without  preju- 
dice to  anyone  whosoever.  And  as  the  said  in- 
habitants will  not  undertake  anything  without 
the  consent  of  the  lieutenant-governor,  they 
bare  judged  proper  that  the  present  delibera- 
tion should  be  communicated  to  him,  and  that 
he  be  supplicated  to  preserve  to  the  said  inhab- 
fcanls  of  St.  Charles,  of  Missouri,  their  upper 
tad  lower  commons,  in  their  whole  and  entire 
Stale,  and  they  will  bind  themselves  to  inclose 
the  same  as  they  have  done  heretofore,  in  order 
unreserve  their  grain  and  other  property. 
349*]  "  'Done  and  agreed  upon  in  our  gov- 
ernment (house),  day  ana  year  as  above.  And 
aQ  the  said  inhabitants  have  signed  or  made 
their  customary  marks." 

On  the  26th  of  February,  1801,  Delassus 
aade  the  following  reply: 

St.  Louis,  of  Illinois,  February  26th,  1801. 

All  concessions  and  augmentations  of  proper- 
ty most  be  granted  by  the  inteudant  of  these 
provinces,  on  a  petition  which  is  to  be  present- 
ed by  those  persons  claiming  lands;  but  if  the 
rommons  of  the  inhabitants  of  St.  Charles  is 
not  sufficient  for  their  cultivation,  we  do.  Der- 
ail them,  provisionally,  to  enlarge  the  same 
according  to  their  wishes,  without  insuring  to 
them  the  right  of  property,  which  they  are  to 
sppry  for  as  above  mentioned.  And  the  pro- 
nsonil  lines  of  the  said  augmentation  shall  be 
drawn  by  Captain  Antoine  Soulard,  surveyor 
of  upper  Louisiana,  who  is  the  only  person 
authorized  to  survey  under  our  orders.  It  be- 
in?  well  understood  that  nothing  shall  be  done 
to  the  prejudice  of  any  person. 

(Signed)       Carlos  Dehault  Delassus. 

On  the  33d  of  February,  1804,  Delassus  is- 
wed  another  order  as  follows: 

C.  In  consequence  of  the  representation  of 
the  inhabitants  of  your  post,  which  appears  to 
rse  very  just  and  well  founded,  after  my  de- 
em of  26th  February,  in  the  year  1801,  by 
which  the  augmentation  therein  mentioned  is 
grated  to  them,  and  for  which  they  have  ask- 
ed a  survey  by  their  petition  of  27th  April 
of  the  aameyear — which  petition  you  have  kept 
to  this  day  without  making  it  known  to  me, 
lor  which  I  hold  you  responsible — I  apprise 
yo»  that  the  surveys  made  in  the  said  place  ] 
Howard  2. 


cannot  belong  to  any  individual,  but  to  the  com- 
mons of  St.  Charles.  Therefore  you  shall  no- 
tify those  who  have  had  surveys  made  in  the 
said  place  of  this  disposition,  and  you  shall 
take  the  necessary  measures  for  the  execution 
of  the  whole  survey  asked  for  by  the  said  peti- 
tion of  27th  April,  according  to  the  afore- 
said decree  of  26th  February,  in  the  year 
1801. 

May  God  have  you  in  his  holy  keeping. 
(Signed  in  the  original) 

Carlos  Dehault  Delassus. 

Mr.  Charles  Tayon. 

St.  Louis,  of  Illinois,  23d  February,  1804. 

I  certify  that  the  above  is  a  copy  of  the  orig- 
inal (official  letter),  addressed  to  Mr.  Charles 
Tayon  by  the  ex-commander-in-chief  of  Upper 
'Louisiana,  Don  Carlos  Dehault  De-  [*350 
lassus,  and  presented  to  me  by  the  citizens  of 
note  of  the  village  of  St.  Charles,  while  I  was 
commandant  of  the  said  village. 

(Signed)  James  Mackay. 

On  the  2d  of  March,  1804,  the  surveyor-gen- 
eral, Soulard,  having  made  a  survey  and  plat 
in  conformity  with  the  above  order,  issued  the 
following  certificate : 

I,  Anthony  Soulard,  Surveyor-General  of 
Upper  Louisiana,  do  hereby  certify,  that  a 
tract  of  land  was  surveyed,  meted,  and  bound- 
ed for,  and  in  presence  of,  the  syndic  and  in- 
habitants of  St.  Charles  (Missouri),  with  the 
assistance  of  many  of  the  inhabitants  of  said 
village,  such  as  is  represented  in  the  plan  here- 
to annexed,  according  to  their  petition,  there- 
fore, dated  January  18th,  1801.  and  the  decree 
of  the  lieutenant-governor,  by  which  I  am 
ordered  to  put  them  in  possession  of  a  sufficient 
quantity  of  land  to  serve  them  as  a  common ; 
which  surveys  being  completed,  I  find  the  said 
tract  of  land  to  contain  14,000  arpents  (super- 
ficial measure),  the  admeasurement  being  made 
with  the  perch  of  Paris,  of  18  pies  in  length, 
also  Paris  measure  according  to  the  usages  or 
customs  of  this  country;  which  tract  of  land  is 
situate  on  the  left  side  of  the  Missouri  River,  at 
about  twenty-one  miles  from  the  town  of  St. 
Louis,  bounded  as  follows,  viz. :  N.  £.,  lands 
of  the  royal  domain;  S.  E.,  the  river  Missouri; 
8.  W.,  partly  by  land  of  St.  James  d'Eglise; 
N.  W.,  by  sundries,  namely.  Francis  Duquette, 
the  inhabitants  of  Marias  Croche,  lands  at  the 
Mamelles,  lands  of  various  proprietors,  and 
lastly,  by  lands  of  Frs.  Duquette,  Joseph 
Tayon,  John  Tayon,  and  royal  domain.  This 
survey  and  admeasurement  made  without  no- 
ticing the  variation  magnetic  needle,  which  is 
(now)  7  degrees  30  minutes  E. ;  the  whole  as 
represented  in  the  plan  hereto  prefixed,  in 
which  the  courses,  distances,  metes,  bounds, 
<&c.,  are  noted. 

This  survev  made  in  conformity  to  the  de- 
cree of  the  fate  Lieutenant-Governor,  Ch.  D. 
Delassus,  dated  February  26th,  1801,  which  is 
hereto  annexed,  the  whole  laid  down  from  the 
field  notes  of  my  deputy,  James  Mackay,  dated 
on  the  27th  (day  following)  of  the  month  of 
February,  of  this  present  year,  which  I  signed. 
Anthony  Soulard. 

St.  Louis,  March  2d,  1804. 

Note*. — All  the  metes  and  corners  are  desig- 
nated in  the  plan.  All  the  trees  in  the  lines 
ore  blazed,  with  two  notches  below  the  blaze. 
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The  trees  on  the  right  and  left  of  the  lines  are 
351*J  merely  blazed.  A.  is  *a  tract  of  land 
subdivided  among  several  persons,  and  called 
the  Cul  de  Sac  lands.  C.  is  a  tract  also  granted 
to  several  persons,  and  called  the  Grand 
Prairie. 

I,  Anthony  Soulard,  Surveyor-General  of 
Upper  Louisiana,  do  hereby  certify,  that  the 
above  plan  and  notes  of  a  survey  agree  in.  every 
part  with  the  originals,  which  are  tiled  in  my 
office.  Anthony  Soulard,  Surv.-Gen. 

St.  Louis,  of  Illinois,  March  2d,  1804. 

On  the  2d  of  March,  1805,  Congress  passed 
an  act  "  for  ascertaining  and  adjusting  the  ti- 
tles and  claims  to  land  within  the  territory  of 
Orleans  and  the  District  of  Louisiana; "  the 
general  purport  of  which  was  to  recognize  all 
existing  grants.  It  further  provided  for  the 
appointment  of  three  persons  who  should  ex- 
amine and  decide  on  all  claims  submitted  to 
them  and  report  the  result  to  the  Secretary  of 
the  Treasury,  who  was  directed  to  communi- 
cate it  to  Congress. 

On  the  3d  of  February,  1806,  the  inhabitants 
of  the  village  of  St.  Charles  laid  such  of  the 
above  papers  as  relate  to  their  title  before  the 
commissioners  appointed  under  the  Act  of  1805, 
and  claimed  a  common  for  the  general  benefit 
of  the  inhabitants. 

On  the  8d  of  March,  1807,  Congress  passed 
another  act  relating  to  these  land  titles,  ex- 
planatory and  corrective  of  the  preceding  act. 

Both  claims,  that  of  Chouteau  and  the  in- 
habitants of  the  village,  were  presented  to  the 
commissioners,  who  rejected  Chouteau's  and 
took  no  notice  of  the  claim  of  the  inhabitants 
of  the  village. 

On  the  13th  of  June,  1812,  Congress  passed 
another  act  "making  further  provision  for 
settling  the  claims  to  land  in  the  territory  of 
Missouri;"  in  which,  amongst  other  things,  it 
is  enacted,  • '  That  the  rights,  titles,  and  claims 
to  town  or  village  lots,  out-lots,  common  field 
lots,  and  commons,  in,  adjoining,  and  belong- 
ing to  the  several  towns  or  villages  of  Portage 
des  Sioux,  St.  Charles,  &c.,  &c,  &c.,  which 
lots  have  been  inhabited ,  cultivated,  or  possessed 
prior  to  the  20lh  day  of  December,  1808,  shall 
be,  and  the  same  are  hereby  confirmed  to  the 
inhabitants  of  the  respective  towns  or  villages 
aforesaid,  according  to  their  several  right  or 
rights  in  common  thereto:  provided,  that  noth- 
ing herein  contained  shall  lie  construed  to  af- 
fect the  rights  of  any  persons  claiming  the  same 
lands,  or  any  part  thereof,  whose  claims  have 
been  confirmed  by  the  board  of  commissioners 
for  adjusting  and  settling  claims  to  land  in  the 
said  territory." 

In  1813  another  act  was  passed  upon  the 
subject,  which  does  not  appear  to  have  any 
material  bearing  upon  the  case. 
352*]  *On  the  26th  of  May,  1824,  Con- 
gress passed  another  act  "  enabling  the  claim- 
ants to  lands  within  the  limits  of  the  State  of 
Missouri  and  territory  of  Arkansas,  to  institute 

Frocecdings  to  try  the  validity  of  their  claims." 
t  allowed  any  persons  claiming  lands  under 
old  grants  or  surveys,  under  certain  circum- 
stances, to  present  a  petition  to  the  District 
Court  of  the  State  of  Missouri,  which  court 
was  authorized  to  give  a  decree  in  the  matter, 
reviewable,  if  need  be,  by  the  Supreme  Court 
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of  the  United  States.  The  5th  section  provided 
that  a  claim  not  before  the  District  Court  in 
two  years,  or  not  prosecuted  to  final  judgment 
in  three  years,  should  be  forever  barred"  both 
at  law  and  in  equity;  and  the  7th  section  di- 
rected that  where  a  claim  tried  under  the  pro- 
visions of  the  act  should  be  finally  decided 
against  the  claimant,  or  barred  by  virtue  of  any 
of  the  provisions  of  the  act,  the  land  specified 
in  such  claim  should,  forthwith,  be  held  and 
taken  as  part  of  the  public  lands  of  the  United 
States,  subject  to  the  same  disposition  as  any 
other  public  land  in  the  same  district. 

This  act  was  continued  in  force  by  the  Act 
of  the  26th  May,  1826,  for  two  years;  and  by 
the  Act  of  24th  May,  1828.  it  was  continued  in 
force  for  the  purpose  of  filing  petitions,  until 
the  26th  day  of  May,  1829,  and  for  the  purpose 
of  adjudicating  upon  the  claims,  until  the  26th 
day  of  May,  1830. 

Neither  the  claim  of  Chouteau  nor  the  in- 
habitants of  the  village  of  St.  Charles  appear* 
to  have  been  presented  to  the  District  Court 
under  any  of  these  acts. 

On  the  27th  of  January,  1831,  Congress 
passed  another  act,  being  a  supplement  to  I  be 
Act  of  1812,  in  which  it  was  declared  "That 
the  United  States  do  hereby  relinquish  to  the 
inhabitants  of  the  several  towns  or  villages  of 
Portage  des  Sioux,  St.  Charles,  &c.,  &c,  &c., 
all  the  right,  title,  and  interest  of  the  United 
States,  in  and  to  the  town  or  village  lots,  out- 
lots,  common  field  lots,  and  commons,  in,  ad- 
joining, and  belonging  to  the  said  towns  or 
villages,  confirmed  to  them  respectively  by  the 
first  section  of  the  Act  of  Congress,  entitled. 
&c. ,  passed  on  the  13th  day  of  June,  1812." 

On  the  9th  of  July,  1832,  Congress  pasted 
"  An  Act  for  the  final  adjustment  of  private 
land  claims  in  Missouri,  which  authorized 
commissioners  to  examine  all  the  unconfirmed 
claims  to  land  in  that  State,  &c,  &c.,  to  cl*» 
them,  and  at  the  commencement  of  each  ses- 
sion of  Congress  during  said  term  of  examina 
tion,  lay  before  the  commissioner  of  the  gen- 
eral land  office  a  report  of  the  claims  so  classed, 
*&c,  to  be  laid  before  Congress  for  [*353 
their  final  decision  upon  the  claims  contained 
in  the  first  class. 

On  the  9l  h  of  November,  1832,  Chouteau 
presented  his  claim  to  these  commissioners, 
who,  on  the  2d  of  November,  1833,  unani- 
mously determined  that  the  claim  ought  to  be 
confirmed  to  the  said  Peter  Chouteau,  or  to  hi* 
legal  representatives,  according  to  the  conces- 
sion. Before  this  decision  was  made.  Con- 
gress, by  an  act  passed  on  the  2d  of  March, 
1833,  had  directed  the  commissioners  to  em- 
brace every  claim  to  a  donation  of  land,  held 
in  virtue  of  settlement  and  cultivation. 

On  the  4th  of  July,  1836,  Congress  passed 
another  act  confirming  claims  to  land  in  the 
State  of  Missouri,  by  which  it  was  declared 
that  the  decisions  in  favor  of  land  claimants, 
made  by  the  above  commissioners  were  con 
firmed,  saving  and  reserving,  however,  to  all 
adverse  claimants,  the  right  to  assert  the  'valid- 
ity of  their  claims  in  a  court  or  courts  of  jus- 
tice; and  the  second  section  declared  that  if  it 
should  be  found  that  any  tract  or  tracts  thus 
confirmed,  or  any  part  thereof,  had  bees  previ- 
ously located  by  any  other  person  or  parwi 
under  any  law  of  the  United  States,  fit  had 
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been  surveyed  or  sold  by  the  United  States,  the 
present  act  should  confer  no  title  to  such  lands 
m  opposition  to  the  rights  acquired  by  such  lo- 
cation or  purchase,  &c.,  &c. 

In  January  and  February,  1887,  Chouteau 
hid  the  land  surveyed,  which  he  claimed  under 
the  aboTe  confirmation,  and  it  was  admitted 
upon  the  trial  that  this  survey  iucluded  the 
kind  in  possession  of  Eckhart,  for  which  the 
present  ejectment  was  brought. 

Chouteau  having  brought  an  ejectment,  the 
cause  came  on  to  be  tried  in  May,  1840.  The 
defendant,  Eckhart,  endeavored  to  show  an  out- 
standing title  in  the  inhabitants  of  the  village  of 
St.  Charles,  under  the  grant  for  a  common. 

Upon  the  trial,  the  plaintiff  (Chouteau)  of- 
fered in  evidence  such  of  the  facts  above  de- 
tailed as  bear  upon  his  title,  and  the  defend- 
ant, in  addition,  gave  the  following  evidence: 

He  then  proved,  by  Judge  Spencer,  that  he 
(witness)  came  to  St.  Louis  in  the  winter  of 
1796;  that  he  came  to  St.  Charles  in  the  winter 
of  1796;  when  he  came  to  St.  Charles,  the  town 
wis  surrounded  by  a  fence.  The  witness, 
looking  on  the  platof  the  survey  of  the  com- 
mons, said  that  the  claim  of  Spencer  under 
ttvbolt  was  granted  to  conform  to  the  fence  of 
the  commons,  and  to  have  the  fence  of  the  com- 
mas as  its  northern  line;  and,  looking  upon 
the  plat  of  survey  given  in  evidence  by  the 
plaintiff,  says  the  whole  of  the  land  covered 
3&4*]  *bv  the  plaintiff's  claim,  as  laid  down 
oa  that  plat,  was  included  in  the  commons 
(race,  which  was  standing  when  he  came  here, 
tad  remained  until  after  1804. 

Mr.  Cunningham,  another  witness  of  the 
defendant,  said  that  he  was  a  deputy-surveyor 
of  the  United  States,  and,  as  such,  he  has  sur- 
veyed the  exterior  lines  of  the  commons  of  the 
town  of  St.  Charles;  that,  in  making  such  sur- 
vey, he  in  some  places  found  the  lines  of  the 
Spanish  survey,  in  others  the  timber  was  cut 
down,  and,  in  prairie  land,  no  lines  of  courses 
amid  be  found;  and  that  the  Spanish  survey 
conformed  to  the  plat  given  in  evidence  in  this 
cause. 

This  being  all  the  evidence,  the  court,  on 
motion  of  the  defendant,  instructed  the  jury, 
that  "  if  they  believed  from  the  evidence  that 
the  premises  in  controversy  arc  included  in  the 
tact  of  land  surveyed  under  the  authority  of 
the  Spanish  Lieutenant-Governor  of  Upper 
Louisiana,  for  the  commons  of  the  town  of  St. 
Charles,  and  held  by  the  inhabitants  of  said 
town,  and  inclosed  by  them  as  their  commons, 
under  the  Spanish  government,  the  plaintiff 
cannot  recover  in  this  action;"  to  which  in- 
fraction the  plaintiff,  by  his  counsel,  excepts, 
tod  prays  the  court  to  sign  this  his  bill  of  ex- 
ceptions, which  is  done,  and  the  same  is  made 
put  of  the  record. 

Both  plaintiff  and  defendant  gave  in  evidence 
snadry  acts  of  Congress,  and  defendant  gave  in 
eridence  a  private  act  of  the  Legislature  of  the 
Stale  of  Missouri,  which  they  agree  shall  not 
he  set  out  in  the  bill  of  exceptions,  but  may 
he  read,  and  considered  evidence  in  the 
buprerne  Court,  as  if  here  inserted. 

The  jury,  under  this  instruction,  found  a  ver- 
dict for  the  defendant.  The  case  was  carried 
to  the  Supreme  Court  of  Missouri,  where  the 

lodgment  was  affirmed,   from  which   it  was 

bwoght.  by  writ  of  error,  to  this  court. 

Howard  8, 


Messrs.  Lawless  and  Bogg  for  the  plaintiff  in 
error.    . 

Mr.  Gamble  for  the  defendant  in  error. 

The  counsel  for  the  plaintiff  made  the  follow- 
ing points: 

1st.  That  his  title  to  the  land  in  question  is 
protected  by  the  Treaty  of  Cession  of  1803 
(article  3d),  and  confirmed  by  the  Congress  of 
the  United  States  as  such. 

2d.  That  the  title  attempted  to  be  shown  in 
the  town  of  St.  Charles  has  not  been  sustained 
by  any  proof  of  grant  by  Spain  or  France,  or 
by  any  grant  or  act  of  Congress  since  the  treaty 
of  cession. 

3d.  That  the  defendant  having  shown  no 
title  in  himself,  and  no  'outstanding  [*355 
legal  estate,  the  decision  of  the  Supreme  Court 
of  Missouri,  overruling  a  claim,  right,  and 
title  derived  from  the  Spanish  government, 
guarantied  by  the  treaty  of  cession  and  con- 
firmed by  Congress,  is  erroneous  and  ought  to 
be  reversed. 

In  support  of  the  first  point,  they  cited  the 
cases  of  Delassus  and  Chouteau,  reported  in  9 
Peters,  and  Maehay,  in  10  Pet.,  40,  and  con- 
trasted those  cases  with  the  present. 

Assuming,  then,  as  demonstrated,  that  the 
plaintiff's  title  was  prima  facie  good,  his  coun- 
sel will  proceed  to  analyze  that  set  up  by  the 
defendant,  which,  the  court  will  have  already 
observed,  is  simply  an  attempt  to  show  an  out- 
standing legal  estate,  in  the  tract  confirmed  to 
Peter  Chouteau,  in  the  town  of  St.  Charles  or  in 
the  trustees  of  that  town.  The  defendant  has 
not  shown  any  derivative  title  in  him  to  the 
land  in  question,  nor  any  color  for  his  posses- 
sion thereof. 

The  question,  then,  before  the  court  is, 
whether  the  title  of  the  town  of  St.  Charles  to 
their  commons  is  paramount  to  that  of  the 
plaintiff,  and  includes  the  land  which,  as  has 
been  shown,  was  granted  by  the  Spanish 
authorities  to  Peter  Chouteau.  If  this  ques- 
tion be  resolved  negatively,  it  must  follow  that 
the  decision  of  the  Supreme  Court  of  Missouri 
has  been  erroneously  given  against  the  title  and 
right  of  Chouteau  specially  set  up  under  the 
treaty  of  cession  and  the  acts  of  Congress,  and 
the  repeated  decisions  of  the  Supreme  Court  in 
analogous  cases. 

The  court  will  please  to  observe  that  no 
specific  grant  has  been  given  in  evidence  by  the 
defendant,  of  land  as  commons  to  the  village 
of  St.  Charles. 

The  documents  which  have  been  given  in 
evidence  by  the  defendant  will  be  seen,  not  only 
not  to  constitute  a  grant  of  Commons,  but 
specifically  to  refute  the  presumption  of,  and  to 
negative  such  a  grant. 

In  order  to  arrive  at  the  conclusion  that  the 
town  of  St.  Charles  had  title  to  a  tract  of  land 
as  commons,  and  that  the  land  in  question 
formed  part  of  that  tract,  and  that  a  legal 
estate  in  the  whole  of  that  comtnoD  tract  was 
outstanding  against  the  plaintiff  in  ejectment, 
the  counsel  for  the  defendant  were  compelled 
to  contend  that  the  Act  of  Congress  of  the  18th 
June,  1812,  entitled  "  An  Act  making  further 
provision  for  settling  the  claims  to  land  in  the 
territory  of  Missouri,"  had  the  effect,  projmo 
vigare.  of  confirming  to  the  town  (or  village)  of 
St.  Charles  the  title  to  the  whole  of  the  14,000 
acres  included  in  the  survey  given  in  evidence 
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by  the  defendant  as  common  "adjoining  and 
belonging  to  "  that  town  (village). 
356*]  *This  interpretation  of  the  Actof  1812 
has  been  adopted  by  the  Supreme  Court  of 
Missouri,  and,  as  a  corollary  or  consequence  of 
this  construction,  it  has  been  decided  by  that 
court  that  a  confirmation  by  the  Act  of  1812  of 
commons,  necessarily  annuls  or  neutralizes,  as 
against  the  inhabitants  of  the  town  or  village, 
aU  grants  or  surveys  made  under  the  French  or 
Spanish  government,  no  matter  of  what  date, 
which  previous  to  the  passage  of  the  Act  of  1812 
had  not  been  "confirmed  by  the  board  of  com- 
missioners for  adjusting  and  settling  claims  to 
land  "  in  the  then  territory  of  Missouri. 

The  first  section  of  the  Act  of  1812  is  relied 
on  by  defendant  and  by  the  Supreme  Court  of 
Missouri  for  the  above  operation.  The  counsel 
for  the  plaintiff  in  error  submits  that  such  a 
construction  of  the  Act  of  1812  (sec.  1st)  is  in 
opposition  to  the  terms  of  the  act  itself,  and 
would  also  be  violatory  of  rights  vested  at  the 
date  of  the  treaty  of  cession,  and  protected  by 
that  treaty  and  by  acts  of  Congress. 

The  first  section  of  the  act  (the  only  part  of 
that  law  which  bears  on  the  subject)  enacts, 
"  that  the  rights,  titles,  and  claims  to,  in  town  or 
village  lots,  out-lots,  common  field  lots  and  com- 
mons, or  adjoining  and  belonging  to  the  several 
towns  or  villages  of  Portage  des  Sioux,  St. 
Charles,  St.  Louis,  and  others  in  the  Territory 
of  Missouri,  which  lots  have  been  inhabited, 
cultivated,  and  possessed  prior  to  the  20th  day 
of  December,  1808,  shall  be,  and  the  same  are 
hereby  confirmed  to  the  inhabitants  of  the 
respective  towns  or  villages  aforesaid,  according 
to  their  several  right  or  rights  in  common 
thereto,  provided  that  nothing  herein  shall  be 
construed  to  affect  the  rights  of  any  persons 
claiming  the  same  lands,  or  any  part  thereof, 
whose  claims  have  been  confirmed  by  the  board 
of  commissioners  for  adjusting  and  settling 
claims  to  land  in  said  territory. 

It  is  manifest  from  the  terms  of  this  section, 
that  it  was  not  the  intention  of  Congress  to 
confirm  any  lots  or  commons  which  did  not  on 
the  20th  of  December,  1808,  belong  to  the 
several  towns  or  villages  mentioned  respect- 
ively. The  words  "  in,  adjoining,  and  belong- 
ing to  the  several  towns  and  villages "  are 
surely  significant  and  explicit  terms;  the 
words  "which  lots  have  been  inhabited, 
cultivated,  or  possessed  prior  to  the  20th 
December,  1808,"  are  not  more  explicit  and 
significant  than  the  former  words  "  in,  adjoin- 
ing and  belonging  to;"  yet  the  Supreme  Court 
of  Missouri  have  solemnly  decided  in  the  case 
of  Jona*  Newman  v.  L.  S.  Lawless  (Missouri 
Reports,  279),  that  the  first  section  of  the  Act 
357*]  of  1812  could  have  no  *confirmatory 
operation,  in  the  case  of  a  town  lot  in  St.  Louis, 
unless  it  were  distinctly  proved  that  on  the  20th 
December,  1808,  the  lot  existed  as  a  St.  Louis 
town  lot.  In  that  case  the  plaintiff  Newman 
having  failed  to  prove  that  essential  fact,  the 
judgment  rendered  against  him  in  the  Circuit 
Court  was  affirmed  by  the  Supreme  Court  of 
Missouri.  The  Supreme  Court  of  Missouri 
based  their  decision  on  the  terms  of  the  act 
which  manifestly  call  for  the  existence  of  a 
town  lot,  and  the  possession  of  it  as  such  on 
the  20th  December,  1808,  as  essential  to  the 
confirmatory  operation  of  the  law. 
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It  is  submitted  that  precisely  the  same  sound 
principle  of  construction  ought  to  have  been 
applied  by  the  Supreme  Court  of  Missouri  to 
the  case  before  the  court,  and  it  is  contended 
that  if  it  had  been  so  applied,  it  would  have  led 
the  Supreme  Court  to  a  decision  in  favor  of  the 
plaintiff.  There  could  be  no  greater  reason  or 
justice  for  the  confirmation  of  a  title  to  a  piece 
of  ground  as  common,  which  did  not  belong  as 
common  to  a  village,  than  for  the  confirmation 
of  a  lot  which  did  not  exist  or  did  not  belong  to 
anybody  on  the  20th  December,  1808. 

The  Supreme  Court  of  Missouri,  in  the  pres- 
ent case,  observe  that  there  seem  to  be  no  ques- 
tions arising  in  this  case  which  were  not  in- 
volved in  the  case  of  JByrd  v.  Montgomery  (6  Mis- 
souri Rep. ,  510). 

With  great  respect  for  the  Supreme  Court  of 
Missouri,  the  counsel  for  the  plaintiff  in  error 
contended  that  the  facts  in  the  case  of  JByrd  v. 
Montgomery  are  totally  different  from  those  of 
the  present  case. 

In  the  case  of  Byrd  v.  Montgomery  there  was 
no  grant  of  the  specific  tract  of  land  to  the  per- 
son under  whom  the  defendant  claimed  title. 
The  defendant  in  that  case  set  up  (as  against 
the  title  of  the  town  under  the  Act  of  1812),  a 
concession  to  one  Francis  Giguiere,  dated  14th 
May,  1800,  which  was  what  is  termed  a  floating 
concession,  authorizing  a  location  and  survey 
on  any  part  of  the  royal  domain.  No  survey 
was  made  under  this  concession  during  the 
Spanish  government,  and  the  confirmation  was 
reported  by  the  recorder  in  1815,  on  the  ground 
of  settlement  right  arising  out  of  improve- 
ment. 

The  Supreme  Court  of  Missouri  were  of  opin- 
ion that  this  confirmation  in  1815,by  the  record- 
er, was  subordinate  to  the  confirmation  of  the 
commons  of  St.  Charles  by  the  Act  of  18th  June, 
1812.  section  1st. 

It  is  by  no  means  the  intention  of  the  counsel 
for  the  plaintiff  in  'error,  to  assent  to  [*358 
the  correctness  of  the  doctrines  laid  down  in  the 
case  of  Byrd  v.  Montgomery.  Quite  the  reverse ; 
but  the  counsel  for  the  plaintiff  in  error  con- 
tend that  the  title  of  the  plaintiff  in  error  in 
this  case  is  totally  different  from  that  of  Mont- 
gomery. 

In  the  present  case  the  grant  to  Chouteau,  as 
has  been  observed,  was  special — it  required  no 
survey  to  locate  it  or  ascertain  its  metes  and 
bounds;  these  were  specially  described  in  the 
grant  of  Chouteau.  Again,  in  Siguin't  case, 
there  was  no  possession,  no  improvement,  no 
expenditure  of  money,  skill,  or  labor  in  com 
pliance  with,  and  upon  the  condition  imposed 
in  the  grant.  In  Qiguiere't  case  there  was  no 
severance  effected  in  favor  of  the  grantee,  of 
the  land  granted  from  the  public  domain.  The 
treaty  of  cession,  therefore,  did  not  specially 
guaranty  the  land  as  it  clearly  did  in  the  present 
case.  The  confirmation  by  the  recorder  m  1815 
was  based  on  cultivation  in  or  prior  to  20th 
December,  1803,  and  by  virtue  of  the  donation 
law  of  1805,  and  the  8d  section  of  the  Act  of 
1812.  The  report  of  the  recorder  of  the  1st 
November,  1815,  which  embraced  Siguin's  set- 
tlement, was  affirmed  by  the  Act  of  29th  April 
1816.  It  is  manifest,  therefore,  that  Oiguiere's 
title  emanated  from  a  donation  law  of  Congress, 
and  not  from  an  ancient  and  paramount  Span- 
ish grant,  which,  aa  in  the  principal  case,  sev- 
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ered  the  land  from  the  royal  domain,  and  as 
■oca  was  protected  by  the  treaty  as  private 
property.  ~~ 

It  certainly  has  not  been  said  or  decided  in 
the  Supreme  Court  of  Missouri  that  a  mere 
chum,  without  any  shadow  of  right,  could  be 
enforced  by  Congress  to  the  prejudice  of  an  ex- 
iting right  and  title— particularly  such  a  right 
tad  title  as  that  vested  in  the  plaintiff  in  er- 
ror. 

The  very  reverse  has  been  laid  down  by  the 
Saptone  Court  of  Missouri  in  the  case  of  The 
Wmnc  and  Heir*  of  Maekay  v.  Dillon  (7  Mis- 
souri Rep.,  7).  The  language  of  that  court  in 
that  ease  is  unambiguous  on  this  point.  They 
aty,  "  that  only  such  claims  as  were  founded 
on  right  were  designed  to  be  confirmed.  A 
oere  claim,  unaccompanied  by  any  shadow  of 
right,  is  clearly  not  such  a  claim  as  any  Act  of 
Congress  could  confirm.  The  force  of  the  term 
coaflrmaUoG.  of  itself,  implies  some  sort  of  a 
title  in  previous  existence." 

It  is  true  that  the  Supreme  Court  of  Missouri, 
in  the  above  case,  came  to  the  conclusion  that 
the  title  of  the  inhabitants  under  the  1st  section 
of  the  Act  of  1812,  June  13th,  to  commons,  was 
pramount  to  that  of  the  plaintiff,  who  claimed 
859*]  under  a  grant  and  survey  made  'under 
the  Spanish  government  to  their  ancestor,  and 
i  grant  and  survey  recognized  by  the  claimants 
of  the  commons,  and  laid  down  specially  on 
the  plot  of  survey,  made  in  1806  by  Maekay 
himself,  and  submitted  in  support  of  the 
claim. 

While  the  counsel  for  the  plaintiff  in  error 
protest  against  the  conclusion  to  which  the  Su- 
preme Court  of  Missouri  has  arrived  in  the 
above  case,  as  illogical,  and  utterly  illegal  and 
unconstitutional,  they  nevertheless  feel  justified 
it  miling  themselves  of  the  admissions  of  that 
court,  as  above  cited,  to  demonstrate  that  the 
doctrine  insisted  on  by  the  defendant  in  this 
cane,  namely:  that  the  Act  of  1812  confirmed  to 
the  people  of  St.  Charles  14,000  acres  of  land, 
including  the  tract  granted  to  the  plaintiff,  can- 
not be  sound  unless  he  previously  establish  that 
the  tract  claimed  by  the  plaintiff  constituted  a 
put  of  the  commons  of  St.  Charles,  on  the  20th 
December.  1H03.  The  words  of  the  1st  section 
of  the  Act  of  the  13th  Juue,  1812,  would  really 
w»  to  preclude  all  doubt  on  this  point.  Ac- 
cording to  those  words,  no  rights,  titles,  or 
chums  to  commons  are  confirmed  but  those  "to 
coamons  adjoining  and  belonging"  to  the  sev- 
eral towns  and  villages  named,  and  "according 
to  their  right  in  common  thereto."  To  con- 
tend that  this  act  could  confirm  or  grant  com- 
mon* which  were  "not"  adjoining  and  belong- 
ing to  those  towns  or  villages,  and  to  which  the 
inhabitants  had  no  "right  in  common,"  would 
be  to  make  a  new  law,  and  positively  repeal  that 
"M812. 

When  we  examine  the  action  of  Congress  on 
the  French  and  Spanish  unconfirmed  titles  at 
the  date  of  the  passage  of  the  Act  of  1812,  it 
Boat  be  manifest  that  it  could  not  have  been 
the  intention  of  Congress  "to  interfere  with  or 
transfer  "(to  use  the  language  of  Chief  Justice 
XtNball  in  the  above-cited  case  of  Detamut,  un- 
to ffcfaams*)  to  the  town  of  St.  Charles,  the 
tract  claimed  by  Pierre  Chouteau.  As  has  been 
■Bova,  the  claim  of  the  plaintiff  in  error  under 
"*•  grant,  had  been  placed  before  the  first  board 
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of  commissioners,  under  the  Act  of  1805,  was 
duly  filed  with  the  United  States  recorder,  and 
had  been,  previously  to  the  treaty  of  cession, 
actually  registered  among  the  archives  of  the 
Spanish  government  at  St.  Louis,  us  appears  by 
the  certificate  of  the  Surveyor- General,  Soulard, 
and  by  the  book  of  Spanish  record  in  St.  Louis, 
to  which  he  refers.  This  court  will  please  to 
direct  its  attention  to  the  Act  of  Congress  ap- 
proved February  15,  1811.  (2  Story's  Laws, 
1178.) 

It  will  be  seen  that  Congress,  by  the  6th  and 
10th  sections  of  that  act,  specially  provided  that 
no  land  should  be  disposed  of  at  public  or  pri- 
vate "sale, '  'the  claim  to  which  has  been  [*300 
in  due  time  and  according  to  law  presented  to 
the  recorder  of  land  titles  and  filed  in  his  office, 
for  the  purpose  of  being  investigated  by  the 
commissioners."  The  court  will  also  see  that 
in  no  case  was  the  decision  of  the  commissoners 
in  Missouri  final,  when  that  decision  was  against 
the  claimant.  Congress  uniformly,  in  all  the 
acts  passed  from  1805  to  13th  June,  1812,  in- 
clusive, reserved  the  power  to  pass  finally  on 
those  claims. 

It  is  not  contended  that  the  Act  of  1812 
amounted  to  a  final  disposition  by  Congress  of 
the  claim,  right,  and  title,  of  Pierre  Chouteau, 
Sen.,  to  the  land  now  in  question. 

The  acts  of  Congress,  since  passed  for  the 
relief  of  claimants  under  French  and  Spanish 
unconfirmed  titles  in  Missouri  and  Arkansas, 
demonstrate  that  Congress  considered  Chou- 
teau's title  as  still  in  being,  and  not  destroyed  or 
even  weakened  by  any  antecedent  law. 

If  this  be  not  so,  it  must  follow  that  the  Act 
of  Congress  of  May  26,  1824,  the  Act  of  1828, 
continuing  the  Act  of  1824,  the  Acts  of  1832 
and  1833,  and  lastly  the  Act  of  4th  July,  1836, 
specifically  confirming  the  title  of  the  plaintiff 
in  error,  must  have  been  all  of  them  absurd  and 
without  a  subject  matter  to  act  upon.  If  the 
right,  title,  and  claim  of  Chouteau  to  the  tract 
now  in  question,  had  been  extinguished  by  the 
confirmation  to  the  town  of  St.  Charles,  it 
would  seem  that  it,  thenceforward,  must  have 
ceased  to  exist.  It  would  be,  it  is  submitted,  a 
solecism,  a  contradiction  in  terms,  to  contend 
that  Chouteau's  title,  though  a  nullity  as  against 
the  title  of  the  town  of  St.  Charles,  could  have 
any  being  or  validity  as  against  the  United 
States. 

It  seems,  therefore,  manifest  that 'the  utmost 
operation  that  can  be  given  to  the  Act  of  1812 
In  favor  of  the  towns  and  villages  mentioned  is, 
that  of  a  transfer  by  the  United  States  to  those 
towns  and  villages  of  the  right,  title,  and  claim 
of  the  United  States  to  all  such  land  adjoining 
these  towns  and  villages  as  belonged  to  these 
towns  or  villages  as  commons,  and  had  not  been 
granted  to  private  individuals,  and  were  not 
protected  by  existing  laws  or  treaties. 

Having  said  this  much  on  the  general  prin- 
ciples upon  which  the  1st  section  of  the  Act  of 
1812  ought  to  be  construed  and  administered, 
and  having  shown,  that  excluding  from  our 
consideration  the  title  set  up  by  the  defendant 
under  the  town  of  St.  Charles,  the  plaintiff  has 
established  his  prima  fade  case,  the  counsel  for 
the  plaintiff  in  error  will  now  proceed,  as  sum- 
marily as  they  can,  to  'examine  the  [*361 
grounds  of  the  claim  of  the  town  of  St.  Charles 
to  the  tract  in  question  as  forming  part  of  its 
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common,  and  hope  tol>c  able  to  satisfy  the  court 
that  the  very  documents  given  In  evidence  by 
the  defendant  negative,  most  positively.the  claim 
of  the  inhabitants  to  the  land  for  which  this 
action  was  brought  against  the  defendant  Will- 
iam Eckhart. 

(The  counsel  then  examined  Tayon's  petition 
and  Trudeau's  answer,  which  are  set  forth  in 
the  statement  of  the  ease,  and  contended  that 
the  land  of  the  plaintiff  was  not  included,  be- 
cause the'  Marais  Croche  was  situated  below  the 
town  of  St.  Charles,  and  the  grant  of  the  plaint- 
iff above  the  town;  and  also  that  the  character 
of  the  land  did  not  accord  with  that  claimed  by 
the  plaintiff.) 

Again,  in  the  response  of  the  lieutenant-gov- 
ernor there  is  no  grant  at  all  of  common  to  the 
village  of  St.  Charles.  There  is  only  a  decla- 
ration that  the  wooded  and  low  ground  asked 
for  by  Tayon  shall  remain  royal  domain,  and 
that  the  inhabitants  of  St.  Charles  may  use  it 
to  obtain  fuel.  It  Is  manifest  that  at  the  date 
of  this  answer  of  the  lieutenant-governor  to 
Tayon  no  grant  had  ever  previously  been  made 
or  even  asked  for  of  common.  Tayon  in  his 
petition  treats  the  land  he  asks  for  as  land  of 
the  domain,  and  the  lieutenant  governor  in  bis 
reply  affirms  this  view  of  it.  and  at  the  utmost 
assents  to  the  use  of  it,  until  further  order,  by 
the  inhabitants.  It  is  difficult  to  imagine  why 
or  how  this  document  cau  be  relied  on  or  used 
to  established  the  existence,  in  fnvor  of  the  vil- 
lage of  St.  Charles  on  the  20th  Peccmlier.  1803, 
of  any  common  right  to  the  Chouteau  tract,  or, 
indeed,  of  auy  definite  commons  at  all,  upon 
which  the  1st  section  of  -the  Act  of  13lh  .lane, 
1812.  can  possibly  operate. 

The  counsel  than  examined  the  proceedings 
of  the  inhabitants  of  the  village,  as  detailed  in 
the  statement  and  observed. 

It  is  manifest  from  the  above  proceedings  of 
the  inhabitants  of  St.  Charles,  that  at  its  date 
they  had  but  a  small  tract  which  tbey  used  as 
common, or  for  the  purpose  of  fuel,  and  that  that 
)mrt.  must  have  been  the  same  referred  to  by 
Don  Zcnon  Trudeau,  in  his  answer  to  Tayon, 
and  therefore  situated  on  the  Marais  Croche 
below  St.  Charles.  It  is  also  manifest  that  the 
inhabitants  at  the  dale  of  said  proceedings  had 
no  giant  of  commons  from  the  Spanish  govern- 
ment of  any  land  adjoining  the  village;  and 
that  the  language  of  Zenon  Trudeau.  treat- 
ing the  woodlnndas royal  domain,  was asseuted 
to  by  the  inhabilauts  of  St.  Charles,  not  only 
in  1797,  but  on  the  18th  of  January,  1801,  the 
date  of  the  proceedings. 
302*]  *It  is  manifest,  also,  that  those  simple 
people  never  intended  by  the  extension  of  the 
common  to  interfere  with  any  private  vested  in- 
terest or  right.  They  pledged  themselves  to 
exert  themselves,  but  ''always  without  preju- 
dice to  the  interests  of  any  person."  They  evi- 
dently never  intended  to  deprive  Pierre  Chou- 
teau of  his  pro|>c!ly.  They  must  all  of  them 
have  been  perfectly  acquainted  with  Chouteau's 
land.  The  works  executed  by  Chouteau  and 
bis  ancient  possession  must  have  been  notori- 
ous, and  it  is  not  to  be  supposed  that  the  in- 
habitants of  the  village  who  were  employed  by 
Chouteau  on  his  land,  could  have  been  ignorant 
of  his  claim  lo  it.  This  view  of  those  proceed- 
ings is  submitted  in  order  the  belter  to  under- 
stand the  effect  and  import  of  the  other  docu- 
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ments,  and  evidence  offered  in  support  of  the 
claim  of  commons  in  this  case. 

(The  counsel  then  examined  the  effect  of  the 
meeting  of  the  inhabitants  which  took  place  in 
January,  1801,  and  the  order  consequent  upon 
it;  and  argued  that  no  grant  could  be  inferred 
from  that  order.  They  then  examined  the  sur 
vcy  of  Mackay,  and  contended, 

1.  This  survey  is  totally  unauthorized  by  the 
decree  in  obedience  to  which  it  is  recited  to  be 
made. 

2.  This  survey,  admitting  its  exterior  lines  to 
have  been  correctly  run,  and  in  conformity  to 
the  order  of  the  lieutenant-governor,  does  not 
conflict  at  all  with  the  grant  of  the  plaintiff  in 
error,  but  is  consistent  with  its  existence  and 
validity. 

Which  points  were  argued  at  length.) 

In  conclusion,  the  following  were  stated  as 
the  points  which  the  argument  was  considered 
as  establishing, 

1st.  That  the  title  of  the  plaintiff  in  error  to 
the  tract  granted  to  him  on  the  25th  of  Novera 
ber,  1800,  by  the  Lieutenant-Governor  of  Upper 
Louisiana,  Is  protected  and  guarantied  by  the 
Treaty  of  Cession  (article  8),  and  has  been 
specifically  confirmed  by  the  Act  of  the  4th 
July,  1880. 

2d.  That  the  United  States  survey  (No.  2982). 
given  in  evidence  by  the  plaintiff,  identifies  the 
land  so  granted. 

3d.  That  by  virtue  of  said  grant  and  survey 
so  guarantied,  by  treaty  and  confirmed  by  act 
of  Congress,  the  plaintiff  in  error  is  entitled  to 
the  possession  of  the  whole  of  the  land  included 
in  said  grant  and  survey. 

4th.  That  the  Act  of  June  18,  1812,  did  not 
operate  as  a  grant  of  the  laud,  included  in  the 
grant  and  survey  of  the  plaintiff  in  error,  to  the 
town  of  St.  Charles  for  commons,  or  for  any 
other  purpose. 

»5th.  That  neither  the  town  of  St.  [*30S 
Charles  nor  the  defendant  has  shown  any  title 
whatever  to  the  land  included  in  the  United 
States  survey  (No.  2982),  given  in  evidence  on 
behalf  of  the  plaintiff  in  error. 

6th.  That  the  survey  and  certificate  offered 
in  evidence  by  the  defendant,  are  erroneous, 
illegal,  and  on  the  face  of\hem  void. 

7th.  That  admitting  the  survey  (No.  2982)  lo 
be  within  the  exterior  lines  of  the  survey  giveu 
iu  evidence  by  the  defendant,  of  the  commons 
of  St.  Charles,  it  does  not  follow  that  the  grant 
and  survey  of  the  plaintiff  iu  error  are  absorbed 
and  annulled. 

8lh.  That  the  town  of  St.  Charles  is  estopped 
from  denying  the  plaintiff's  title. 

9th.  That  the  title  of  the  plaintiff  iu  error  to 
the  land  included  in  survey  No.  2982,  is  clear, 
definite,  and  specific,  and  clothed  with  all  pos- 
sible documentary  form,  coupled  with  a  posses- 
sion of  upwards  of  twenty  years. 

10th.  That  the  title  set  up  by  the  town  of 
St.  Charles  is,  in  its  inception,  uncertain,  illegal, 
and  even  fraudulent. 

11th.  That  the  instruction  given  to  the  jury 
who  tried  I  he  ejectment,  by  the  Circuit  Court 
of  Missouri,  on  motion  of  the  defendant,  to 
wit:  "That  if  the  jury  believed  from  the  evi- 
dence that  the  premises  in  controversy  arc  in- 
cluded in  the  tract  of  land  surveyed  under  the 
authority  of  the  Spanish  Lieutenant-Governor  of 
Upper  Louisiana  for  the  commons  of  the  town 
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of  St  Charles,  and  held  by  said  town,  and  in- 
closed by  (hem  as  their  common,  under  the 
Spanish  government,  the  plaintiff  cannot  re- 
con*  in  this  action,"  were  illegal  and  unjust 
instruction*,  inasmuch  as  they  assume  facts  as 
proved  which  were  not  proved,  and  leave  mat- 
ten  of  pure  law  to  be  decided  by  the  jury,  and 
were  calculated  to  lead  the  jury  into  a  mistake 
tml  misapprehension  of  fact  and  of  law. 

Mr.  Gamble,  for  the  defendant  in  error: 

li  appears  that  both  parties  claim  the  land 
under  titles  originating  under  the  Spanish  gov- 
tmnent  in  Louisiana.  So  far  as  there  is  a 
conflict  between  the  Spanish  titles,  and  so  far 
as  die  court  of  Missouri  have  decided  between 
these  Spanish  titles,  and  so  far  as  the  court  of 
MitsHiri  have  decided  between  the  parties  on 
ike  relative  merits  of  these  titles,  it  is  believed 
thai  the  Supreme  Court  of  the  United  States 
bine  not  the  jurisdiction  to  review  the  judg- 
ments of  the  State  courts. 

The  courts  of  Missouri,  in  deciding  upon  the 
rights  of  parties,  as  they  existed  under  the 
Spantali  government,  are  governed  by  the 
364*]  *8panish  law,  and  neither  the  treaty  of 
cession,  nor  the  laws  of  the  United  States,  arc 
drawn  in  question  in  such  decisions.  If  either 
[urty.  by  invoking:  the  treaty  as  the  guaranty 
<i  Ins  rights,  could  draw  his  case  within  the 
cognizance  of  the  Supreme  Court  of  the  United 
ftales,  then  all  questions  which  may  arise 
tboui  property  in  Missouri,  Arkansas,  or  Loui- 
ssna,  claimed  by  title  originating  under  the 
former  governments,  may  be  brought  before 
tail  court.  This  question  may.  however,  be 
regarded  as  settled,  by  the  decision  of  this 
court  in  the  case  of  The  City  of  Nero  Orleans  v. 
Dt  Ansa*  and  Oueuliu  (9  Peters,  224).  So  far, 
lien,  as  the  State  courts  have  decided  this  case 
open  the  comparative  merits  of  the  two  Spanish 
tHfes  exhibited  by  the  parties,  that  decision 
wttlbe  regarded  as  conclusive  by  this  court, 
unlaw,  hvmaking  that  decision,  the  State  courts 
bare  improperly  disregarded  the  claim  of  the 
plaintiff,  as  it  may  have  been  asserted  under 
u  act  of  Congress. 

The  plaintiff  in  this  case  exhibits  his  claim  to 
the  land  in  question,  as  commencing  under  the 
SfwiUh  authorities,  and  then  produces  the  Act 
of  Congress  of  the  4th  of  July,  1830  (4  Story's 
Laws  of  the  United  States,  2*515),  as  the  con- 
firmation of  this  title. 

The  defendant  exhibits  the  title  of  the  inhab- 
itants of  the  town  of  St.  Charles,  under  whom 
he  claims  this  same  land,  as  also  commencing 
under  the  Spanish  government,  and  as  con- 
'naed  by  the  Act  of  Congress  of  the  13th  June, 
Wis.  (2  Story's  Laws  of  the  United  States, 
«».) 

The  court  of  8t.  Charles  decider,  between 
teae  two  titles,  in  favor  of  that  set  up  by  the 
kfendant. 

If  the  question  were  between  the  titles,  only 
*  Spanish  titles,  the  State  courts  would  have 
the  exclusive  right  to  determine  it,  but  here  are 
two  acts  of  Congress  under  which  the  parties 
*»ml]y  claim,  as  the  completion  of  their  re- 
•PWive  incomplete  Spanish  titles,  and  the 
State  courts  have  supported  the  title  of  the  de- 
ftadani,  under  the  confirmation  by  the  Act  of 

13th  Jane,  1812. 

The  instruction  given  by  the  Circuit  Court 

*"*»  to  the  jury  to  decide,  from  the  evidence, 
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"whether  the  land  in  question  is  included  in 
the  tract  surveyed,  under  the  authority  of  the 
Spanish  Lieutenant  Governor,  for  the  common 
of  the  town  of  St.  Charles,  and  held  by  the  in- 
habitants of  said  town,  and  inclosed  by  them 
as  their  common,  under  the  Spanish  govern- 
ment;" and  pronounces  the  law,  that  if  the 
land  is  embraced  in  such  claim  of  common, 
then  the  plaintiff  cannot  recover  in  this  action. 
The  jury  have  found  that  the  land  is  included 
*in  the  tract  thus  surveyed,  thus  held  [*365 
and  inclosed  as  a  common,  under  the  Spanish 
government. 

The  instruction  of  the  court  is  founded 
upon  a  comparison  of  the  Spanish  title  to  the 
commons,  confirmed  by  the  Act  of  1812,  with 
the  Spanish  title  of  the  plaintiff,  as  confirmed 
by  the  Act  of  1836:  and  is  a  decision  in  favor 
of  the  commons'  title. 

As  this  case  fairly  presents  the  question  be- 
tween two  confirmations,  by  different  acts  of 
Congress,  it  becomes  proper  to  consider  the 
effect  of  such  confirmations  upon  the  legal 
title.  It  is  to  be  borne  in  mind,  that  the  Act  of 
June,  1812.  confirms  the  claims  to  commons, 
as  the  finul  act  of  the  government,  and  con- 
templates no  other  evidence  of  title  to  be  there- 
after given  by  the  government;  it  is  not  a  con- 
firmation in  the  future,  or  dependent  upon 
any  condition:  its  language  is,  "the  claims 
to  commons."  &c.  "  shall  be,  and  the  same  are 
hereby  confirmed." 

It  is  believed  to  be  clear,  upon  principle  and 
authority,  that  when  an  act  of  Congress  of  this 
character  has  passed,  and  nothiug  remains  to 
be  done  by  any  officer  of  the  government  to 
convey  the  title,  the  title  passes  by  the  act  it- 
self, and  no  shadow  of  title  remains  in  the 
government  to  be  conveyed  subsequently  to 
another  individual. 

The  Supreme  Court  of  Missouri  has  uni- 
formly maintained  this  doctrine,  and  although 
the  decisions  of  that  court  are  not  of  binding 
authority  in  this  tribunal,  when  construing  an 
act  of  Congress,  yet  they  are  entitled  to  much 
consideration  in  a  case  like  the  present,  when 
we  reflect  that  such  acts  of  Congress  operate 
on  a  class  of  land  titles  with  which  that  court 
is  familiar,  and  in  which  the  citizens  of  the 
State  are  largely  interested;  and  that  acts  of 
this  description  are  always  passed  at  the  in- 
stance, and  upon  the  urgent  solicitation  of  the 
citizens  of  the  State  in  which  the  lands  to  be 
affected  lie.  Under  such  circumstances,  the 
proper  meaning  and  effect  of  such  acts  arc  at 
once  presented  to  the  legal  mind  of  the  State, 
and  are  kept  before  that  mind,  until  the  acts 
receive  a  construction  founded  upon  an  ac- 
quaintance with  the  whole  subject  on  which 
the  acts  operate.  This  construction  is  to  be 
found  in  the  decisions  of  the  courts.  While, 
therefore,  this  court,  in  examining  a  statute 
designed  to  operate  throughout  the  United 
Stales,  or  through  many  of  the  States  (as  do 
all  general  laws  in  relation  to  the  public  lands), 
will  be  but  little  influenced  by  the  authority  of 
a  State  decision;  it  will  be  persuasively  in- 
fluenced by  such  a  decision  giving  the  inter- 
pretation of  *an  act  of  Congress  which  [*366 
is  local,  and  is  applicable  to  a  subject  pecul- 
iarly within  the  acquaintance  of  the  State 
tribunal. 

(The  counsel  here  commented  on  the  decisions 
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of  the  Supreme  Court  of  Missouri  in  the  cases 
Vasseur  v.  Benton  (I  Mo.  Rep.,  296),  Bird  v. 
Montgomery  (6  Mo.  Rep.,  510),  Mackay's  Heirs 
v.  Dillon  (7  Mo.  Rep.,  7),  and  also  Strother  v. 
Luetu  (13  Peters,  454). 

It  is  submitted  to  the  court,  that  in  whatever 
light  a  confirmation  by  act  of  Congress  is  to  be 
viewed,  whether  as  a  new  grant,  or  as  connect- 
ing itself  with  the  original  title  or  claim  of  the 
confirmee,  it  must  have  the  effect  of  passing 
the  title  of  the  United  States,  so  that  no  subse- 
quent grant  or  confirmation  can  give  a  legal 
title  to  the  subsequent  grantee. 

If  this  conclusion  be  correct,  the  next  ques- 
tion for  consideration  is,  whether  the  confirma- 
tion of  the  common  of  the  town  of  St.  Charles, 
by  the  Act  of  1812,  passed  the  title  to  the  land 
in  controversy.  On  this  question,  the  counsel 
for  the  plaintiff  have  argued  that  the  title,  or 
claim,  of  the  town  to  this  land  was  not  such  a 
title  as  Congress  could  have  intended  to  con- 
firm by  the  Act  of  1812. 

As  the  attempt  is  made,  in  this  case,  to  escape 
from  the  obvious  meaning  of  the  act,  by  a 
critical  examination  of  its  language,  it  is  proper 
to  consider  its  terms  with  some  care.  The  con- 
firming section  enacts,  "  That  the  rights,  titles, 
and  claims  to  town  or  village  lots,  out-lots, 
common  field  lots,  and  commons,  in,  adjoining 
and  belonging  to  the  several  towns  or  villages 
of  Portage  des  Sioux,  St.  Charles,  St.  Louis, 
Ac.,  which  lots  have  been  inhabited,  cultivated, 
or  possessed  prior  to  the  20th  day  of  December, 
1808,  shall  be,  and  the  same  are  hereby  con- 
firmed to  the  inhabitants  of  the  respective 
towns,  or  villages  aforesaid,  according  to  their 
several  right  or  rights  in  common  thereto." 

(The  counsel  then  referred,  for  the  history 
of  the  act,  to  Am.  State  Papers,  Public  Lands 
(pp.  877,  549),  and  to  the  communication  of 
Mr.  Penrose  to  Mr.  Gallatin;  also  that  of  Mr. 
Riddick  to  the  chairman  of  the  Committee  on 
Public  Lands;  and  then  entered  into  a  com- 
parison of  the  titles  of  the  plaintiff  and  defend- 
ant respectively.) 

I  proceed  now  to  examine  the  plaintiff's 
claim,  as  it  has  been  acted  upon  by  the  legis- 
lation of  the  United  States. 

In  the  remarks  that  have  been  made  upon 
the  confirmation  of  the  plaintiff 's  title  by  the 
Act  of  4th  July,  1836,  it  has  been  considered 
as  if  it  were  a  general  confirmation,  without 
any  restriction,  and  it  has  been  attempted  to  be 
shown,  and  it  is  believed  successfully,  that 
367*]  'even  regarded  in  that  light,  it  cannot 
prevail  in  this  action  over  the  confirmation  of 
the  commons.  But  I  will  proceed  to  show, 
from  the  laws  of  the  United  States,  that  this 
claim  of  the  plaintiff  has  at  one  period  been 
extinguished,  as  having  any  color  of  title  to 
the  land,  and  that  the  subsequent  act  of  con- 
firmation, which  was  a  mere  gratuity,  was  not 
intended  by  the  government  to  interfere  with 
the  titles  which  it  had  previously  granted  or 
recognized. 

From  the  time  the  United  States  took  pos- 
session of  Louisiana,  there  has  always  been 
manifested  a  strong  desire  to  adjust  the  claims 
of  individuals  to  any  land  in  the  territory,  with 
great  promptitude,  and  upon  the  fairest  prin- 
ciples. Tribunals  have,  from  time  to  time, 
been  established,  to  investigate  the  claims, 
with  power,  in  some  instances,  to  decide  on  the 
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merits  of  the  claims  upon  the  most  enlarged 
principles  of  equity,  and  in  other  instances, 
with  authority  to  report  their  opinions  to  Con- 
gress for  its  final  action.  The  desire  to  have 
ail  the  claims  promptly  settled  is  shown  in  the 
provisions  of  the  various  laws  imposing  pen- 
alties on  those  who  should  fail  to  exhibit  their 
claims  for  investigation  within  the  times  pre- 
scribed. The  following  is  a  brief  statement 
of  these  enactments: 

The  proviso  to  the  4th  section  of  the  Act  of 
2d  March,  1805  (2  Story's  Laws  United  State*, 
967),  declares  "that  any  incomplete  grant, 
warrant,  or  order  of  survey,  deed  of  convey- 
ance, or  other  written  evidence,  which  shall 
not  be  recorded  as  above  directed,  shall  never 
after  be  considered,  or  admitted  as  evidence  in 
any  court  of  the  United  States,  against  any 
grant  derived  from  the  United  States." 

The  5th  section  of  the  Act  of  8d  March, 
1807  (2  Story's  Laws  United  States,  1060),  con 
tains  a  similar  provision. 

The  7th  section  of  the  Act  of  13th  June, 
1812,  extends  the  time  for  filing  notices  by 
actual  settlers  on  the  land  claimed,  under  a 
similar  penalty.    (2  Story,  1260.) 

The  1st  section  of  the  Act  of  8d  March,  1813.) 
authorizes  those  who  have  filed  notices  to  file 
the  evidences  of  title,  under  the  same  penalty. 

These  earlier  acts  are  referred  to,  not  as 
having  any  direct  operation  on  the  plaintiff 's 
claim,  but  to  show  the  uniformity  of  the  legis- 
lation in  relation  to  these  claims,  and  to  show 
that  the  provisions  of  subsequent  acts,  which 
do  affect  the  plaintiff  's  claim,  are  not  new  or 
extraordinary  provisions. 

The  Act  of  26th  May,  1824  (8  Story,  1959), 
which  created  a  special  jurisdiction  in  the 
courts  of  the  United  States,  was  designed  to 
bring  *tbese  claims  to  a  final  close.  The  [*368 
5th  section  of  that  act  provides,  that  a  claim 
not  brought  before  the  District  Court  in  two 
years,  or  not  prosecuted  to  final  judgment  in 
three  years,  shall  be  forever  barred,  both  at 
law  and  in  equity.  The  7th  section  provides, 
that  where  a  claim  is  barred,  by  being  decreed 
against,  "or  by  any  of  the  provisions  of  the 
act,  the  lands  shall  forthwith  be  held  and 
taken  as  a  part  of  the  public  lands  of  the 
United  States,  subject  to  the  same  disposition 
a»  any  other  public  lands." 

This  act  was  continued  in  force  by  the  Act 
of  the  26th  May,  1826,  for  two  years,  and  by 
the  Act  of  2ith  May,  1828,  it  was  continued 
in  force,  for  the  purpose  of  filing  petitions, 
until  the  26th  day  of  May,  1829,  and  for  the 
purpose  of  adjudicating  upon  the  claims,  until 
the  26th  day  of  May,  1830. 

The  record  in  this  case  shows  no  presentation 
of,  this  claim  to  the  District  Court ;  and  for  the 
purpose  of  the  question  now  under  considera- 
tion, it  is  to  be  assumed  that  it  was  not  pre- 
sented, or  if  presented,  was  decided  against; 
the  effect  being  the  same  in  either  case.  It  is 
certain  that  it  has  not  been  confirmed  by  the 
courts,  as  the  only  confirmation  relied  on  by 
the  plaintiff  is  that  of  1886. 

Mow,  the  right  of  the  government  to  require 
a  diligent  prosecution  of  these  claims,  and  to 
impose  penalties  upon  the  claimants  for  their 
negligence,  is  not  to  be  questioned .  This  court . 
in  speaking  of  these  provisions  of  law,  in 
Strother  v.  Lucas  (12  Peters,  448),  says:  "These 
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are  laws  analogous  to  acts  of  limitation,  for 
recording  deeds  or  giving  effect  to  the  awards 
of  commissioners  for  settling  claims  to  lands 
under  the  laws  of  the  States;  the  time  and 
manner  of  their  operations,  and  the  exceptions 
lo  them,  depend  on  the  sound  discretion  of  the 
Legislature,  according  to  the  nature  of  the 
lilies,  the  situation  of  the  country,  and  the 
emergency  which  calls  for  their  enactment. 
Reasons  of  sound  policy  have  led  to  the  gen- 
ual adoption  of  laws  of  both  descriptions,  and 
iheir  validity  cannot  be  questioned.  Cases 
may  occur  where  the  provisions  of  a  law  may 
be  such  as  to  call  for  the  interposition  of  the 
eourU;  but  these  under  consideration  do  not." 
In  this  case,  then,  the  fifth  and  seventh  sec- 
lams  of  the  Act  of  1824  had  full  operation  on 
this  claim  of  the  plaintiff,  at  least  from  the 
28th  May,  1830,  until  the  passage  of  the  Act 
establishing  the  last  board,  on  the  9th  July, 
1833,  and  during  that  period  the  claim  was 
barred,  both  at  law  and  in  equity;  and  the 
land,  as  far  as  this  claim  was  concerned,  was 
public  land.  During  that  period,  while  the 
ckim  of  the  plaintiff  was  thus,  by  his  own  neg- 
369*]  lect,  extinguished,  the  land  was  *held 
by  the  town  of  St.  Charles,  as  confirmed  to  its 
inhabitants  by  an  act  of  Congress,  with  no 
shadow  upon  its  title:  and  it  is  now  submitted 
to  the  court,  that  no  subsequent  action  of  the 
government  could  operate  to  affect  the  title, 
thus  complete  and  unclouded,  in  the  town  of 
St.  Charles. 

If  it  be  said,  as  it  has  often  been  said,  that 
the  government  can  waive  any  such  forfeit- 
ure, I  am  free  to  admit  that  the  United  States 
•re  competent  to  waive  any  advantage  which 
tiey  might  claim  under  such  enactments,  but 
I  deny  that  the  claimant,  having  neglected  to 
amply  with  the  terms  of  a  law,  and  being 
Urns  barred,  "at  law  and  in  equity,"  can,  as 
(gainst  an  individual  citizen,  be  restored  to 
ibj  right  of  action,  by  any  act  of  the  United 
Stales. 

At  this  point,  I  will  call  the  attention  of  the 
wort  to  another  act  of  Congress,  which  seems 
designed  to  cut  off  all  questions  between  titles 
of  the  description  of  those  now  before  the  court. 
It  has  been  before  observed,  that  the  last  day 
allowed  for  presenting  petitions  to  the  District 
Court  was  the  26th  May,  1839,  and  a  year  was 
allowed  for  prosecuting  them  to  final  decision. 
If  there  was  a  failure  to  pursue  the  action  thus 
offered  to  the  claimant,  the  5th  and  7th  sec- 
tions of  the  Act  of  1824  barred  the  claim. 
Now,  between  the  expiration  of  the  time  thus 
given  for  presenting  the  claim,  and  the  passage 
of  the  Act  of  9th  July,  1882,  establishing  the 
list  board  of  commissioners,  the  Congress  of 
the  United  States,  on  the  27th  January,  1881, 
pwed  an  Act.  by  which  the  United  States 
relinquished  to  the  inhabitants  of  St.  Charles 
sll  the  right,  title,  and  interest  of  the  United 
States  in  and  to  the  lots  and  commons.  (4 
Story,  2.220.) 

If  it  should  be  supposed,  that  after  the  Act 
of  13th  June,  1812,  the  technical  fee  still  re- 
mained in  the  United  States,  here  is  an  act  of 
Congress  equally  efficacious  with  a  patent,  to 
transfer  that  fee,  and  this  act  is  passed  when 
the  claim  of  the  plaintiff  was  barred,  both  at 
law  and  in  equity,  by  his  own  negligence. 

There  is  still  another  feature  in  the  plaintiff's 
Howabd  2. 


confirmation  which  requires  notice,  although, 
for  the  purposes  of  this  defense,  I  think  enough 
has  been  already  said. 

It  will  be  seen,  by  reference  to  the  various 
acts  of  Congress  in  relation  to  these  claims, 
that  while  the  government  was  disposed  to 
treat  the  claimants  with  the  utmost  liberality, 
it  was  regarded  as  a  duty  which  the  govern- 
ment owed  to  those  who  held  adverse  titles  to 
the  land,  that  they  should  be  protected  from 
any  disturbance  which  might  *be  at-  [*370 
tempted  under  these  later  confirmations.  The 
eleventh  section  of  the  Act  of  26th  May,  1824 
(3  Story,  1963),  provides,  "  that  if,  in  any  case, 
it  should  so  happen,  that  the  lands,  tenements, 
or  hereditaments  decreed  to  any  claimant, 
under  the  provisions  of  this  act,  shall  have 
been  sold  by  the  United  States,  or  otherwise 
disposed  of,  in  each  and  every  such  case  it 
shall  and  may  be  lawful  for  the  party  inter- 
ested to  enter  the  like  quantity  of  land,    <fcc. 

The  last  clause  of  the  second  section  of  the 
Act  of  24th  May,  1828,  which  continues  the 
Act  of  26th  May,  1824,  in  force,  provides, 
"that  the  confirmations  had  by  virtue  of  said 
act,  and  the  patents  issued  thereon,  shall  oper- 
ate only  as  relinquishment  of  the  title  on  the 
part  of  the  United  States,  and  shall  in  nowise 
affect  the  right  or  title,  either  in  law  or  in 
equity,  of  adverse  claimants  of  the  same  land." 

These  provisions,  intended  to  apply  to  con- 
firmations which  should  be  made  by  the  de- 
crees of  the  highest  tribunal  in  the  land,  show 
the  fixed  determination  of  the  government  to 
protect  the  rights  of  those  holding  the  land 
under  any  title  adverse  to  the  confirmations. 

In  the  same  spirit,  and  with  the  same  pur- 
pose, a  like  provision  was  inserted  in  the  2d 
section  of  the  Act  of  4th  July,  1836,  under 
which  the  plaintiff  claims.  That  section  en- 
acts, "that  if  it  shall  be  found  that  any  tract 
or  tracts,  confirmed  as  aforesaid,  or  any  part 
thereof,  had  been  previously  located  by  any 
other  person  or  persons,  under  any  law  of  the 
United  States,  or  had  been  surveyed  and  sold 
by  the  United  States,  this  act  shall  confer  no 
title  to  such  lands,  in  opposition  to  the  right 
acquired  by  such  location  or  purchase,  but  the 
individual  or  individuals,  whose  claims  are 
hereby  confirmed,  shall  be  permitted  to  locate 
so  much  thereof  as  interferes  with  such  loca- 
tion or  purchase,  or  any  unappropriated  land," 
&c. 

Although  the  most  obvious  application  of 
the  words,  "  previously  located  under  any 
law  of  the  United  States,"  is,  to  the  class  of 
titles  in  Missouri  which  originated  in  the  act 
for  the  relief  of  the  inhabitants  of  New  Madrid 
who  suffered  by  the  earthquake,  and  who 
were  authorized  to  locate  other  lands  in  lieu  of 
those  injured;  still  it  is  plain  that  all  titles 
which  had  received  the  sanction  of  govern- 
ment were  equally  deserving  of  protection 
against  disturbance  from  these  confirmations." 
The  language  used  in  the  11th  section  of  the 
Act  of  1824,  "  sold  or  otherwise  disposed  of," 
would  have  embraced  every  description  of 
title  conferred  by  the  government,  by  which 
the  land  was  disposed  of,  and  would  have 
protected  the  town  of  St.  Charles  against  the 
plaintiff's  claim,  if  it  had  been  presented  to 
the  court  "under  that  act,  and  had  [*371 
been  confirmed.    The  spirit  of  the  lemslation 
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is  to  secure  these  prior  titles;  and  unless  there 
is  some  absolute  necessity  to  construe  the  2d 
section  of  the  Act  of  1836  with  the  greatest 
strictness,  and  to  exclude  from  its  protection 
all  titles  which  can  by  such  construction  be  ex- 
cluded, it  is  believed  that  the  title  of  the  town 
of  St.  Charles  may  receive  the  benefit  of  this 
section,  as  a  complete  defense  against  the 
plaintiff. 

If,  then,  the  commons  of  the  town  can  with 
any  propriety  be  said  to  "  have  been  previous- 
ly local ed, under  any  law  of  the  United  Slates," 
the  Act  of  1880  confers  no  title  against  the 
claim  of  the  town.  On  this  question  it  is  not 
thought  necessary  to  remark,  as  it  is  to  be  de- 
termined by  an  examination  of  the  section  re- 
ferred to.  The  effect  of  the  section  is,  to  leave 
the  claim  of  the  plaintiff  unconfirmed,  so  far 
as  it  interferes  with  the  titles  designed  to  be 
protected. 

If  I  have  conveyed  my  ideas  intelligibly,  I 
think  I  have  maintained  Ihe  following  propo- 
sitions: 

1.  That  between  two  confirmations  by  dif- 
ferent acta  of  Congress,  where  no  other  evi- 
dence of  title  is  contemplated  by  the  confirm- 
ing acts,  the  elder  confirmation  passes  the 
legal  title. 

2.  That  the  confirmation  of  the  commons  of 
St.  Charles,  by  the  Act  of  18th  June,  1813,  is 
a  confirmation  of  the  claim  as  it  was  spread  on 
the  records  of  the  government. 

3.  That  the  claim,  as  evidenced  by  the  sur- 
vey and  by  actual  possession,  was  adverse  to 
the  claim  of  the  plaintiff. 

4.  That  if  the  confirmations  were  to  have 
effect,  with  relation  to  the  merits  of  the  orig- 
inal Spanish  titles,  then  the  title  of  the  town  of 
St.  Charles  to  the  land  in  question,  as  part  of 
the  common,  is  an  older  and  better  title  than 
that  of  the  plaintiff. 

5.  That  the  claim  of  the  plaintiff  to  the 
land  in  question  was  extinguished  by  his 
neglect  to  present  and  prosecute  it,  under 
the  Act  of  2Giu  May,  1824,  as  that  act  was 
continued  in  force  by  the  Acta  of  1820  and 
1828. 

6.  That  if  the  fee  did  not  pass  by  the  con- 
firmation, it  did  pass  by  the  Act  of  27lh  Janu- 
ary, 1831. 

7.  That  the  confirmation  of  the  plaintiff's 
claim  by  the  Act  of  the  4th  July,  1830,  did  not 
operate  to  confer  any  title,  as  against  the  title 
of  the  town. 

These  points  present,  as  it  is  believed,  sever- 
al distinct  and  complete  defenses  to  this  action. 

372*]  *Mr.  Justice  Catron  delivered  the 
opinion  of  the  court: 

For  the  statement  of  the  facts  the  report  is 
referred  to. 

It  is  insisted  this  court  has  no  jurisdiction 
to  look  into  the  plaintiff's  concession  of  1800; 
or  to  pass  on  it,  under  the  25th  section  of  the 
Judiciary  Act — and  the  case  in  9  Peters,  224,  of 
New  Orleans  v.  De  Armas  et  al,  is  referred  to  as 
settling  the  question.  If  the  plaintiff  relied 
alone  on  a  complete  Spanish  title,  then  the  ar- 
gument would  be  sound,  but  each  party  claims 
by  force  of  an  act  of  Congress;  the  plaintiff 
under  that  of  1836,  and  the  defendant  under 
the  Act  of  1812,  confirming  to  the  inhabitants 
of  St.  Charles  the  village  commons;  and  which 
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is  fortified  by  another  act  for  the  same  purn 
pose,  of  1831.  The  decision  of  the  Supreme 
Court  of  Missouri  was  opposed  to  the  title  set 
up  under  the  Act  of  1830  by  the  plaintiff. 
From  this  decision  he  prosecuted  a  writ  of 
error  to  this  court. 

Construction  is  called  for  On  the  acts  on 
which  both  titles  are  founded;  and  as  no  oc- 
casion can  arise  in  any  instance  involving  con- 
struction, aside  from  a  contest,  making  a  case, 
the  facte  giving  rise  to  it  must  be  ascertained 
before  the  construction  can  be  applied.  To 
hold  otherwise,  would  render  the  25th  section 
a  dead  letter  in  a  majority  of  instances.  The 
same  question  arose  in  the  case  of  Pollard '» 
Heirs  v.  Kibbie  (14  Peters,  254),  and  again  in 
that  of  The  OUy  of  Mobile  v.  Eslata  (16  Peters, 
234),  both  involving  property  at  the  city  of 
Mobile;  the  first  is  not  distinguishable  from 
the  present  in  its  material  features,  so  far  as 
the  question  of  jurisdiction  is  involved;  and 
the  latter  covers  the  whole  ground  before  us. 
In  the  cases  cited,  as  in  this,  the  record  set  out 
the  titles  on  each  side,  together  with  the  facts 
and  charge  of  the  court ;  from  which  it  ap- 
peared the  decision  of  "the  Supreme  Court  of 
Alabama  was  opposed  to  the  plaintiff's  title, 
the  judgment  below  having  been  affirmed. 
This  court  did  not  then  doubt  its  powers  to 
look  behind  the  act  of  Congress,  into  the 
Spanish  concession  of  Pollard,  for  the  pur- 1 
poses  of  construing  the  act,  and  comparing  it 
with  that  under  which  the  defendant  claimed: 
not  with  the  intention  of  setting  up  the  con- 
cession as  an  antecedent  title  to  the  act,  that 
would  support  an  action,  but  for  the  purposes 
of  the  construction  and  application  of  the  acts 
on  which  the  controversy  depends.  And  the 
same  rules  apply  here. 

The  plaintiff  s  title  is  prima  facte  a  good 
legal  title,  and  will  support  an  ejectment  on  the 
Act  of  1836.  standing  alone,  if  the  land  can 
be  identified,  as  confirmed,  without  resort  to 
the  pateut.  This  court  held,  in  Strother  v.  I 
Lucas  (UZ  Peters,  454):  "  That  a  grant  may  be 
*made  Try  a  law  as  well  as  a  patent  pur-  [*373 
suant  to  a  law,  is  undoubted,  and  a  confirma- 
tion by  a  law  is  as  fully,  to  all  intents  and 
purposes,  a  grant,  as  if  it  contained,  in  terms, 
a  grant  de  novo."  And  as,  according  to  the 
laws  of  Missouri,  an  action  of  ejectment  could 
be  prosecuted  on  Chouteau's  title,  by  force  of 
tho  confirmation,  the  construction  of  tbe 
acts  of  Congress  under  which  the  respective 
parties  claim,  will  decide  the  controversy. 

The  character  and  nature  of  the  village  rurht. 
in  this  country,  is  somewhat  peculiar.  The 
inhabitants  of  Upper  Louisiana  resided  in  vil- 
lages, almost  exclusively,  and  cultivated  com- 
mon fields,  inclosed  by  only  one  fence;  each 
person  who  cultivated  the  soil  having  assigned 
to  him,  by  the  syndic  of  tbe  town,  a  certain 
portion  of  land  to  cultivate.  In  this  manner 
the  chief  tillage  of  the  soil  was  carried  on;  tbe 
other  parts  of  the  country  being  in  the  forest 
state. 

The  villages  also  required  commons  for  pas- 
turage for  their  horned  cattle  and  horses,  and 
for  fuel  and  timber ;  this  part  not  being  inclosed. 
The  quantity  included  in  the  field,  for  pastur- 
age, timber  and  wood,  was  regulated  by  tbe 
nature  of  the  soil  and  timber,  and  accommo- 
dated to  the  wants  of  the  inhabitants,  and  cod- 
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rrded  st  the  discretion  of  the  government; 
usually  to  a  very  liberal  extent. 

As  the  principal  support  of  the  population 
wis  derived  from  agriculture  and  pasturage, 
the  Tillage  commons  were  deemed  of  primary 
importance  by  the  people  and  government, 
and  aa  a  common  title  more  favored  than  indi- 
Tidoal  titles  in  cases  of  conflict. 

In  this  situation  the  United  States  found  the 
wastry  when  they  came  into  possession  of  it, 
m  Mirch,  1804.  as  the  successor  of  France;  or 
miner  Spain,  in  virtue  of  the  treaty  of  cession. 
&>  great  has  been  the  change  by  the  introduc- 
tion of  a  population  with  different  habits,  and 
nodes  of  agriculture,  that  it  is  difficult  to  esti- 
aait  at  this  day  the  former  importance  of  the 
tillage  common  to  the  French  inhabitants.  It 
*»  the  basis  on  which  their  society  was  formed 
to  w  material  an  extent,  that  the  early  acts  of 
Congress  could  not  be  well  understood,  with- 
out t  reference  to  this  important  circumstance; 
ud  especially  not  the  sweeping  Act  of  1813. 

The  Lieutenant-Governor  of  Upper  Louisiana 
usually  the  military  commandant),  made  con- 
ftaioos  for  lands  founded  on  such  considera- 
tions as  to  him  seemed  just,  and  according  to 
'■he  policy  of  the  province;  ordered  it  to  be 
nrreyed  by  the  public  surveyor,  who  put  the 
interested  party  into  possession,  pursuant  to 

tt  lieutenant-governor's  order,  and  delivered  a 
74*]  plat  of  the  survey  to  the  party,  in  *order 
1st  be  might  obtain  a  title  in  form  from  the 
rawal  intendancy  at  New  Orleans;  to  which 
tribunal  alone  appertained,  by  royal  order,  the 
attributing  and  granting  all  classes  of  lands  of 
the  royal  domain.  The  intendant-general  had 
(he  power  to  adjudge  on  the  equity  of  the 
dum,  and  to  exercise  the  sovereign  authority, 
hy  making  the  grant,  as  the  king's  deputy. 

After  the  country  changed  owners,  this  gov- 
ernment had  imposed  on  it,  as  the  successor  of 
Spain,  the  duties  previously  performed  by  the 
pseral  intendancy,  of  perfecting  titles  to  con- 
cessions made  by  the  lieutenant-governors  of 
St.  Louis,  Illinois. 

Shortly  after  the  United  States  came  into 
pwesson,  a  tribunal  was  instituted  consisting 
*t  a  board  of  commissioners  to  investigate 
chums  of  this  description  according  to  the 
!m  and  usages  of  Spain,  as  they  existed 
among  the  French  population  in  Upper  Louisi- 
•aa,  and  to  report  to  Congress,  such  as  were 
!?  the  tribunal  deemed  well  founded,  just,  and 
equitable,  and  that  ought  to  have  been  con- 
faned  by  the  general  intendancy,  had  no 
change  of  government  taken  place;  and  such 
e  ought  not  to  have  been  confirmed.  On 
lioe  reports  coming  before  Congress,  it  acted 
dntctly  by  statute,  on  such  titles  as  were  by 
the  Legislature  considered  well-founded  and 
jvt  claims.  In  all  such  instances  it  acted  as 
the  mcccesaor  of  the  general  intendency,  and 
aad  the  same  discretion  to  confirm;  and  the 
•wereign  power  to  perfect  the  incipient  right; 
«to  reject  it,  that  the  intendant-general  had: 
E»ch  exercising  sovereign  power,  in  regard  to 
the  dsim,  with  full  authority  to  award,  or  to 
ftfase.  a  perfect  title. 

Aa  the  board  of  commissioners  had  no 
opacity  to  grant,  but  only  to  ascertain  facts, 
od  report  their  opinions;  and  their  powers  to 
"amine,  not  extending  to  every  description  of 
ri»im.  Congress  acted  in  some  instances  inde- 
IIo»a»d  2.  U.  S.,  Book  11. 


pendent  of  any  recommendation;  necessarily 
in  cases  where  the  board  bad  no  right  to  inter- 
fere. 

Chouteau's  claim  had  been  presented  to  the 
board  early  in  1809.  In  July,  1810,  the  board 
declared  the  opinion  that  this  claim  ought  not 
to  be  confirmed ;  and  no  action  was  had  on  it 
by  Congress  on  the  return  of  the  report  of 
1810. 

In  1812,  Congress  confirmed  the  village 
claims  as  follows: 

"That  the  rights,  titles,  and  claims  to  town 
or  village  lots,  out-lots,  common  field  lots,  and 
commons,  in,  adjoining,  and  belonging  to  the 
several  towns  or  villages  of  Portage  des  Sioux, 
St.  Charles,  St.  Louis,  &c,  which  lots  have 
been  inhabited,  cultivated,  or  possessed  prior 
to  the  20th  day  of  December,  1803,  shall  be, 
and  the  same  are  'hereby  confirmed  to  [*375 
the  inhabitants  of  the  respective  towns  or  vil- 
lages aforesaid,  according  to  their  several 
rights  or  right  in  common  thereto." 

A  new  board  was  organized  according  to  an 
Act  of  1832,  with  powers  to  re-examine  the 
claims  (with  others)  deemed  unworthy  of  con- 
firmation by  the  former  board.  The  new 
board  was  of  a  different  opinion  from  the 
former  in  regard  to  Chouteau's  claim,  and  in 
November,  1833,  recommended  it  for  confirma- 
tion, according  to  his  concession:  and  it  was 
confirmed  by  the  Act  of  the  4th  of  July.  1830: 
corresponding  to  a  recent  survey,  made  in  con- 
formity to  the  concession.  The  whole  of  the 
claim  is  included  in  the  village  common  of  St. 
Charles,  as  it  existed  on  the  20th  day  of  De- 
cember, 1803;  and  under  which  the  defendant 
protected  his  possession,  as  an  outstanding 
title.  The  State  Circuit  Court  in  Missouri 
held  the  village  right  the  better,  and  so  charged 
the  jury;  which  opinion  was  sustained  in  the 
Supreme  Court  of  that  State,  on  their  former 
decisions:  especially  in  the  cases  of  Byrd  v. 
Montgomery  (6  Mo.  Rep..  514),  and  Mackay  v. 
Dillon  (7  Mo.  Rep.,  10).  The  last  involved  a 
contest  in  which  title  was  claimed  by  one 
parly  under  the  St.  Louis  common. 

These  cases  maintain,  in  substance,  that  such 
inchoate  claims  (as  that  of  Chouteau  was  in 
1812,  when  the  community  of  St.  Charles  took 
its  title,  previously  also  inchoate)  were  not 
changed  in  their  character  by  the  treaty  by 
which  Louisiana  was  acquired;  that  the  treaty 
imposed  on  this  government  only  a  political 
obligation  to  perfect  them;  that  this  obligation, 
sacred  as  it  may  be,  in  any  instance,  cannot  be 
enforced  by  any  action  of  the  judicial  tribunals;  . 
and  that  the  legislation  of  Congress,  from  1804 
to  the  present  time,  has  proceeded  upon  this 
construction  of  the  treaty,  as  is  manifested  by 
the  modes  adopted  to  investigate  the  claims 
through  boards  of  commissioners,  and  then 
acting  on  them  by  legislation.  This  court 
held  likewise  in  The  United  States  v.  Wiggins 
(14  Peters.  850). 

We  think  this  reasoning  correct,  and  neces- 
sarily following  the  nature  of  the  claim  as 
above  set  forth;  it  not  having  been  perfected 
by  the  general  intendancy  before  the  change 
of  governments. 

2.  That  court  in  substance  also  held,  in  the 

cases  cited,  that  the  federal  government,  being 

unable  to  confirm  the  same  land  to  two  adverse 

claimants,  must  then,  to  some  extent,  deter- 

20  805 


Digitized  by 


Google 


375 


SUPREME  COOKT  OF  THE  UNITED  STATES. 


1844 


mine  between  the  conflicting  titles.  Each 
claimant  depends  upon  the  justice  or  comity 
of  the  present  government;  and  when  the  gov- 
376*]  eminent  exercises  "its  powers  and  con- 
firms the  land  to  one,  it  must  necessarily  be 
considered  in  a  court  of  law  the  paramount 
and  better  title. 

We  think  this  position  also  sound,  and  that  it 
is  conclusive  against  the  validity  of  the  plaintiff's 
title;  and  therefore  order  the  judgment  of  the 
Supreme  Court  of  Missouri  to  be  affirmed. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Missouri,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  of 
the  State  of  Missouri  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 

Aff'g  7  Ho.,  18. 

Cited— 3  How.,  787;  4  How.,  177,  458,  464;  7  How., 
592;  10  How.,  370;  11  How.,  649;  16  How..  808;  19 
How.,  338;  22  How.,  203, 341;  1  Black,  189;  14  Wall., 
318. 


JOHN  CATTS,  Plaintiff  in  Error, 
v. 

JAMES  PHALEN,  and  FRANCIS  MORRIS, 
Defendants  in  Error. 

Money  fraudulently  draum  in  an  illegal  lottery 
can  be  recovered  bade. 

A  person  who  receives  the  prize  money.  In  a  lot- 
tery, for  a  ticket  which  he  had  caused  to  be  fraud- 
ulently drawn  as  a  prize.  Is  liable  to  the  lottery 
contractors  in  an  action  for  money  had  and  received 
for  their  use.  So  far  as  he  is  concerned,  the  law 
annuls  the  pretended  drawing  of  the  prize ;  and  he 
is  In  the  same  situation  as  If  he  had  received  the 
money  of  the  contractors  by  means  of  any  other 
false  pretense. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
Alexandria. 

The  facts  were  these: 

The  State  of  Virginia,  in  and  prior  to  the 
year  1884,  passed  several  acts  authorizing  a 
lottery  to  be  drawn  for  the  improvement  of 
the  Fauquier   and  Alexandria  turnpike  road. 

In  1889,  certain  persons,  acting  as  commis- 
sioners, made  a  contract  with  James  Phalen 
and  Francis  Morris,  of  the  city  of  New  York, 
by  which  Phalen  and  Morris  were  authorized, 
upon  the  terms  therein  mentioned,  to  draw 
these  lotteries.  They  proceeded  to  do  so,  and 
employed  Catts  to  draw  the  tickets  from  the 
wheel.  The  following  extract  from  the  bill  of 
exceptions  sets  forth  the  other  facts  in  the  case : 
377*]  *"That  the  plaintiffs  (Phalen  and 
Morris)  before  the  drawing  of  such  lottery,  em- 
ployed the  defendant  (Catts)  to  perform  the 
manual  operation  of  drawing  with  his  own 
hand,  out  of  the  lottery  wheel  prepared  for  the 
purpose,  the  tickets  of  numbers  therein  depos- 

Note.— As  to  exception*,  and  requests  to  court  to 
charge,  what  particularity  in  is  necessary,  in  order 
to  o  review  in  appellate  court,  see  note  to  .Moore  v. 
Bank  of  Metropolis,  18  Pet.,  302. 
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ited  by  them,  in  order  to  be  drawn  thereout  by 
the  defendant,  without  selection  and  by  chance, 
as  each  ticket  of  numbers  successively  and  by 
chance  presented  itself  to  his  hand  whfn  in- 
serted in  the  wheel,  and  which  tickets  of  num- 
bers, when  so  drawn  out  in  a  certain  order, 
were  to  determine  the  prizes  to  such  lottery- 
tickets  as  the  plaintiffs  had  disposed  of,  or  still 
held  in  their  own  hands,  according  as  the 
tickets  of  numbers  so  drawn  out  corresponded 
with  the  numbers  on  the  face  of  such  lottery 
tickets  respectively. 

"That  the  defendant,  before  the  drawing  of 
the  said  lottery,  and  after  he  was  employed  to 
draw  out  the  tickets  of  numbers  as  aforesaid, 
fraudulently  procured  and  employed  one  Will- 
iam Hill  to  purchase  of  the  plaintiffs,  at  their 
office  in  Washington,  with  money  given  by  de- 
fendant to  said  Hill  for  the  purpose,  a  certain 
ticket  in  the  said  lottery  for  him,  the  defend- 
ant, but  apparently  as  for  the  said  Hill  himself. 

' '  That  the  said  Hill  did  accordingly  purchase 
such  ticket  of  the  plaintiffs  at  their  said  office, 
apparently  as  for  himself,  and  really  for  defend- 
ant, and  with  money  furnished  to  said  Hill  by 
defendant  as  aforesaid,  and  delivered  such 
ticket  to  defendant  before  the  drawing  of  said 
lottery. 

' '  That  defendant,  being  in  possession  of  such 
ticket  so  purchased  for  him  as  aforesaid,  did. 

on  the  said December,  1840,  at  the  county 

aforesaid,  undertake  and  proceed,  in  pretended 
pursuance  and  execution  of  his  said  employ-! 
ment  in  behalf  of  the  plaintiffs,  to  draw  out  of 
the  said  lottery  wheel,  with  his  own  band,  the 
said  tickets  of  numbers,  whilst  at  the  same  time 
he  had  fraudulently  concealed  in  the  cuff  of 
his  coat  certain  false  and  fictitious  tickets  of 
numbers  fraudulently  prepared  by  him,  which 
exactly  corresponded  in  numbers  with  the  numl 
bers  on  the  face  of  the  ticket  so  held  by  him  as 
aforesaid,  and  fraudulently  prepared  in  the 
similitude  of  the  genuine  tickets  of  numbers 
which  had  been  deposited  in  the  said  lottery 
wheel  for  the  purpose  of  being  drawn  out  by 
defendant,  without  selection  and  by  chance  as 
aforesaid. 

"That  defendant,  when,  under  pretense  o< 
drawing  out  such  genuine  tickets  of  numbers, 
he  inserted  his  hand  into  the  said  lottery  wheel, 
fraudulently  and  secretly  contrived,  without 
drawing  out  any  *of  the  genuine  tickets  [*3  7  8 
of  numbers  deposited  in  said  wheel,  to  slip  be- 
tween his  finger  and  thumb,  the  said  false  and 
fictitious  tickets  of  numbers  before  concealed 
in  his  cuff  as  aforesaid,  and  produced  and  ex- 
hibited the  same  to  the  agent  of  the  plaintiffs, 
and  other  persons  then  and  there  present  and 
superintending  the  drawing  of  said  lottery,  as 
and  for  genuine  tickets  of  numbers  properly 
drawn  from  the  said  wheel ;  by  reason  of  which 
fraudulent  contrivance,  the  number  of  the  lot 
tery  ticket  so  purchased  for  defendant,  and  in 
his  possession  as  aforesaid,  was  registered  in 
the  proper  books  kept  for  that  purpose  by  tlx 
plaintiffs,as  the  ticket  entitled  to  a  prize  of  $15, 
000,  so  as  to  enable  the  holder  of  such  ticket  tc 
demand  and  receive  of  the  plaintiffs  the  amouni 
of  such  prize,  with  a  deduction  of  fifteen  pel 
cent. 

' '  That  the  defendant  afterwards,  in  the  roontf 
of  February,  1841,  again  fraudulently  procured 
and  employed  the  said  Hill,  in  consideration  oi 
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woe  certain  reward  to  be  allowed  him  out  of 
the  proceeds  of  such  pretended  prize,  to  present 
ike  said  lottery  ticket  as  a  ticket  held  by  him- 
j  irff  to  the  plaintiffs,  at  their  office  in  New 
York,  and  there  demand  and  receive  of  them 
at  for  himself,  bnt  for  defendant's  use  and 
benefit,  payment  of  the  said  pretended  prize, 
ad  for  that  purpose  the  defendant  delivered 
4k  said  lottery  ticket  to  said  Hill,  who  did  ac- 
cordingly present  the  same  to  plaintiffs  at  their 
aid  office,  and  then  and  there  received  of  them, 
■  for  himself,  and  really  and  secretly  for  the 
•efesdsnt,  the  amount  of  such  prize,  with  such 
•eduction  of  fifteen  per  cent,  as  aforesaid." 

Allen  and  Morris  brought  an  action  in  the 
tteuit  Court  against  Catts  to  recover  back 
fe  amount  which  was  thus  paid,  viz. :  $12,- 
10.  Hie  declaration  contained  three  counts, 
tan  of  which  were  abandoned  at  the  trial;  the 
•at  retained  being  for  money  had  and  received 
•t  the  defendant  below  (Catts)  to  the  use  of  the 
fbmtiffs. 

Tie  facts  above  seth  forth  were  not  contro- 
verted, but  the  defendant  relied  upon  a  law  of 
Thrinia  (to  take  effect  from  the  1st  of  January, 
KT).  passed  for  the  suppression  of  lotteries ;  and 
she  upon  his  being  an  infant,  under  the  age  of 
tatntyone  years,  when  the  lottery  in  question 

Mdnurn. 

Wlereupon  the  defendant  prayed  the  court 
toottruct  the  jury  as. follows,  to  wit: 

"If  the  jury  shall  believe,  from  the  said  evi- 
faccthat  the  said  lottery  was  drawn  under  the 
■id  act  of  the  Commonwealth  of  Virginia,and 
•aid  contract  so  given  in  evidence  as  afore- 
119*]  said,  that  then  the  'said  lottery  was  il- 
fcfal;  and  if  plaintiffs  paid  the  amount  of  said 
Jte,  under  the  belief  that  said  ticket  had  been 
■hif  drawn ,  the  plaintiffs  cannot  recover.  And 
It*  jury  shall  further  believe,  from  the  said 
■Heace,  that  in  December,  1840,  when  the 
■ad  lottery  was  drawn,  said  defendant  was  an 
■ant  under  the  age  of  twenty-one  years,  that 
nei  the  plaintiffs  are  not  entitled  to  recover  in 

■  action." 

Which  instruction  the  court  refused:  to 
•iseb.  refusal  of  the  court  the  defendant  ez- 
*pa,  and  this,  his  bill  of  exceptions,  is  signed, 
■afed,  and  ordered  to  be  enrolled,  this  9th  day 
*Jtme,  1842. 

Tie  Jury  returned  a  verdict  in  favor  of  the 
*fntiftsfor  $12,500,  to  bear  interest  from  15th 
■area,  1841. 

Upon  this  exception,  the  case  came  up  to  this 

MirL 

Xmn.  Coze  and  Semmes  for  the  plaintiff  in 
*W. 

Mmrt.  Jane*  and  Brent  for  the  defendants  in 

a*. 

Tie  counsel  for  the  plaintiff  in  error  made 
fc  following  points: 

1-  That  the  plaintiffs  below  made  out  no 

a*  establishing  their  right  to  recover — in  other 
>orda,  that  they  did  not  show  any  interest  or 
£¥ertjr  to  be  in  them  in  the  prize  drawn  on 
■mid  —  day  of  December,  1840,  which  is  in 
*u>ce  one  of  the  prayers  refused  by  the 
*an,rht.:  "if  plaintiffs  paid  the  amount  of 
J"d  prize,  under  the  belief  that  said  ticket  had 
■**  fairly  drawn,  the  plaintiffs  cannot  recover." 

1-  That  the  court  erred  in  refusing  to  instruct 
■»  Jurr  that, under  the  act  of  Virginia  referred 
».  B»n  lottery  was  illegal.  Plaintiff  in  error 
Bowin>  8. 


will  contend  that  the  lottery  was  illegal,  and  if 
so,  that  the  plaintiffs  below  were  not  entitled  to 
a  verdict. 

3.  That  the  court  erred  in  refusing  to  instruct 
the  jury  that  the  infancy  of  the  defendant  (the 
same  being  in  evidence)  was  a  bar  to  the  plaint 
iffB'  right  to  recover. 

Mr.  Cone,  for  the  plaintiff  in  error,  said: 

That  if  the  lottery  was  prohibited  by  law,  no 
contract  under  it  could  be  sanctioned  by  law. 
The  question  whether  the  Prohibitory  Act  of 
Virginia  was  constitutional,  was  decided  in  the 
highest  court  of  that  State,  and  brought  up  to 
this  court,  where  it  is  now  pending.  The  court 
of  Virginia  decided  that  it  did  not  impair  the 
obligation  of  contracts.  (1  Robinson,  718,  Phalen 
v.  Commonwealth.) 

*In  support  of  the  general  position  [*380 
above  taken,  he  cited,  11  Wheat.,  258, 265,  268; 
10  Bingh.,  107;  5  T.  R.,  242;  2  Hen.  Bla.,879; 
Carth..  252;  1  Maule  &  Selw.,  596. 

Mr.  Brent,  for  the  defendants  in  error: 

As  to  the  plea  of  infancy,  although  the  action 
is  assumpsit,  yet  the  record  shows  fraud.  (1  Esp. 
Rep    172,  173;  2  Kent.  Com.,  240.) 

Infancy  was  shown  at  the  time  of  drawing, 
but  not  when  the  money  was  received. 

As  to  the  illegality  of  the  lottery: 

This  ticket  was  in  fact  never  drawn,  and 
therefore  illegality  cannot  be  affirmed. 

This  ticket  was  sold  out  of  Virginia. 

A  contract  is  not  void  on  account  of  the  im- 
position of  a  penalty.  (8  Wheat., 858;  1  Bayley, 
815;2Hawes,  526.) 

[The  counsel  then  examined  the  question  of  the 
illegality  of  lottery,  and  the  constitutionality  of 
the  Prohibitory  Act,  and  cited,  12  Wheat.,  70; 
Angell  &  Ames,  89;  4  Gill  &  Johns.,  198,  144. 
152;  9  Gill  &  Johns.,  405;  8  Wash.  C.  C.  R., 
819;  6  Cranch,  Fletcher  v.  Peek.] 

Mr.  Jones  was  proceeding  to  argue  on  the 
same  side,  but  the  court  expressed  a  desire  to 
waive  further  argument,  for  the  present,  upon 
that  side. 

Mr.  Coxe,  in  reply  and  conclusion,  relied 
upon  the  illegality  of  the  lottery,  and  the  right 
of  the  Legislature  of  Virginia  to  revoke  its 
grant  before  any  interests  had  become  vested 
under  it.  The  circumstance  that  the  ticket  was 
sold  in  Washington,  made  no  difference,  be- 
cause lotteries  were  prohibited  there  also;  and 
he  cited  4  Wash.  C.  C.  R.,  129. 

Mr.  Justice  Baldwin  delivered  the  opinion 
of  the  court: 

Phalen  and  Morris  brought  an  action  in  the 
court  below,  to  recover  from  Catts  the  sum  of 
$12,500.  which  they  alleged  he  had  received 
for  their  use,  and  being  so  indebted,  promised 
and  assumed  to  pay,  to  which  the  plaintiff 
pleaded  the  general  issue. 

It  appeared  in  evidence  on  the  trial,  that  the 
Legislature  of  Virginia  bad  authorized  lotteries, 
to  raise  money  for  improving  a  turnpike  road 
in  that  State,  which  were  placed  under  the 
superintendence  of  commissioners  appointed 
under  those  laws,  who,  by  articles  of  agreement, 
contracted  with  the  plaintiffs  to  manage  and 
conduct  the  drawing  *of  the  lotteries  [*38 1 
authorized  by  the  laws,  on  certain  terms  there- 
in stipulated,  one  of  which  took  place  in  Vir- 
ginia, under  the  circumstances  set  forth  in  the 
statement  of  the  case  by  the  reporter. 
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In  the  argument  for  the  plaintiff  in  error 
here,  it  has  been  contended  that  this  lottery 
was  illegal  by  the  Suppressing  Act  of  1884, 
which  precluded  a  recovery  of  the  money  he 
received;  but  as,  in  our  opinion,  this  cause  can 
be  decided  without  an  examination  of  that 
question,  we  shall  proceed  to  the  other  points 
of  the  case,  assuming  for  present  purposes  the 
illegality  of  the  lottery. 

Taking,  as  we  must,  the  evidence  adduced 
by  the  plaintiffs  below,  to  be  in  all  respects 
true  after  verdict,  the  facts  of  the  case  present  a 
scene  of  a  deeply  concocted,  deliberate,  'gross, 
and  most  wicked  fraud,  which  the  defendant 
neither  attempted  to  disprove  or  mitigate  at 
the  trial,  the  consequence  of  which  is,  that  he 
has  not,  and  cannot  have  any  better  standing 
in  court  than  if  he  had  never  owned  a  ticket 
in  the  lottery,  or  it  had  never  been  drawn.  So 
far  as  he  is  concerned,  the  law  annuls  the  pre- 
tended drawing  of  the  prize  he  claimed ;  and  in 
point  of  law,  he  did  not  draw  the  lottery;  his 
fraud  avoids  not  only  his  acts,  but  places  him 
in  the  same  position  as  if  there  had  been  no 
drawing  in  fact;  and  he  had  claimed  and  re- 
ceived the  money  of  the  plaintiffs,  by  mean's  of 
any  other  false  pretense,  and  be  is  estopped 
from  avowing  that  the  lottery  was  in  fact 
drawn. 

Such  being  the  legal  position  of  Catts,  the 
case  before  us  is  simply  this:  Phalen  and  Mor- 
ris had  in  their  possession  $13,500,  either  in 
their  own  right,  or  as  trustees  for  others  inter- 
ested in  the  lottery,  no  matter  which,  the  legal 
right  to  this  sum  was  in  them;  the  defendant 
claimed  and  received  it  by  false  and  fraudulent 
pretenses,  as  morally  criminal  as  by  larceny, 
forgery,  or  perjury;  and  the  only  question  be- 
fore us  is,  whether  he  can  retain  it  by  any 
principle  or  rule  of  law. 

The  transaction  between  the  parties  did  not 
originate  in  the  drawing  of  an  illegal  lottery ; 
the  money  was  not  paid  on  a  ticket  which  was 
entitled  to,  or  drew  the  prize;  it  was  paid  and 
received  on  the  false  assertion  of  that  fact:  the 
contract  which  the  law  raises  between  them,  is 
not  founded  on  the  drawing  of  the  lottery,  but 
on  the  obligation  to  refund  the  money  which 
has  been  received  by  falsehood  and  fraud,  by 
the  assertion  of  a  drawing  which  never  took 
place.  To  state  is  to  decide  such  a  case,  even 
if  the  instructions  prayed  by  the  defendant 
had  been  broader  than  they  were.  The  in- 
structions prayed  were,  1.  That  if  the  jury  be- 
lieved from  the  evidence  that  the  lottery  was 
drawn  under  the  law  of  Virginia,  and  the 
382*1  contract  referred  to,  then  *the  lottery 
was  illegal;  and  that  if  plaintiffs  paid  the 
amount  of  the  said  prize,  under  the  belief 
that  said  ticket  baa  been  fairly  drawn, 
the  plaintiff  cannot  recover.  2.  That  if  the 
jury  shall  believe  from  the  evidence  that  in 
December,  1840,  when  the  lottery  was  drawn, 
the  defendant  was  an  infant,  the  plaintiffs  are 
not  entitled  to  recover  in  this  action. 

A  party  cannot  assign  for  error,  the  refusal 
of  an  instruction  to  which  he  has  not  a  right  to 
the  full  extent  as  stated,  and  in  its  precise 
terms;  the  court  is  not  boundtogiveamodided 
instruction  varying  from  the  one  prayed:  here 
they  were  asked  to  instruct  the  jury,  that  the 
belief  of  the  plaintiff  that  the  ticket  had  been 
fairly  drawn,  and  the  consequent  payment, 
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prevented  a  recovery,  without  referring  to  _ 
fact  in  evidence,  that  that  belief  was  caused  I 
the  false  and  fraudulent  assertions  of  the  i 
fendant. 

The  second  instruction  asked  was,  that 
plaintiffs  could  not  recover  if  the  defends 
was  a  minor  in  December,  1840,  which  t 
court  properly  refused,  because  they  were 
asked  to  decide  on  the  effect  of  his  mini 
when  the  money  was  received  in  Febr 
1841;    and  because,   if  he  had  then   been 
minor,  it  would  have  been  no  defense  to  an 
(ion  founded  on  his  fraud  and  falsehood. 

The  first  instruction,  if  granted,  would  havi 
excluded  from  the  consideration  of  the  juryal 
reference  to  the  fraud  which  produced  sucl 
belief  in  the  plaintiff,  and  they  must  have  givei 
it  the  same  effect,  whether  it  was  founded  ii 
fact,  or  caused  by  the  false  asseveration  of  tin 
fact  by  the  defendant,  knowing  it  was  a  false 
hood,  and  thus  depriving  the  jury  of  the  righ 
to  decide  on  the  whole  evidence. 

The  second  instruction  asked  would,  i 
granted,  have  also  taken  from  the  juaf  th 
right  of  finding  for  the  plaintiff,  if  the  defend 
ant  had  been  of  full  age  when  the  fraud  wa 
successfully  consummated  by  the  receipt  of  th 
money,  which  was  the  only  fact  on  which  th 
law  could  raise  a  promise  to  repay,  for  certain); 
none  could  be  raised  at  any  previous  time;sotha 
bad  these  instructions  been  given,  the  verdic 
must  have  been  rendered  for  the  defendau 
without  taking  into  view  the  only  evidence  oj 
which  the  plaintiff  relied,  whether  it  was  avail 
able  in  law  or  not. 

For  these  reason*,  the  judgment  of  the  Circu 
Court  is  affirmed,  with  cost*. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  trai 
script  of  the  record  from  the  Circuit  Court  c 
the  United  States  for  the  District  of  Columbit 
holden  in  and  for  the  County  of  Alexandra 
and  was  argued  *by  counsel ;  on  consid-  [*38i 
eration  whereof,  it  is  now  here  ordered  as 
adjudged  by  this  court,  that  the  judgment  < 
the  said  Circuit  Court  in  this  cause  be,  and  tl 
same  is  hereby  affirmed,  with  costs  and  dan 
ages  at  the  rate  of  six  per  cent,  per  annum. 

Cited- 15  Wall.,  674. 


JANE  DADE,  Complainant, 

v. 

THOMAS  IRWIN.  Jun.,  Executor  of  Thojl 

Ik  win,     Deceased,     and    WILLIAM 

HODGSON,  Defendants. 

Court  of  equity — refusal  to  interfere — set-off 
stale  and  suspicious  claim. 

The  Court  of  Equity  wlltnot  Interfere,  where  t 
complainant  has  a  proper  remedy  at  law,  or  whe 
the  complainant  claims  a  set-off  of  a  debt  arlal 
under  a  distinct  transaction,  unles  there  Is  sot 
peculiar  equity  calling  for  relief. 

Nor  will  It  Interfere  where  the  set-off  claimed 


Note.— As  to  lapse  of  time,  and  statute  of  limit 
tions,  as  affecting  the  remedy,  or  as  a  defewe-, 
equity  casai,  sec  note  to  Thomas  v.  Harrie  JO  Whe* 
146 ;  and  note  to  Pratt  t.  Carroll,  8  Crunch,  471 ;  a 
note  to  Prevost  v.  Gratx,  6  Wheat.,  48L 
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oM  and  stale,  with  regard  to  which  the  com  plain- 
not  has  observed  a  long  silence,  and  where  the  cor- 
rectness of  the  set-off  &  a  matter  of  grave  doubt. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Co 
hanbia,  in  and  for  the  County  of  Alexandria, 
Bttingsa  s  court  of  equity. 

The  case  was  this: 

la  the  years  1824  and  1828  Jane  Dade  exe- 
cuted two  deeds  of  trust  to  one  William  Her- 
bert, for  the  purpose  of  securing  a  debt  which 
dr.  owed  to  Thomas  Irwin,  the  deceased. 

In  1830,  Thomas  Irwin,  Junior,  the  executor 
a  Thomas  Irwin  (who  had  died  in  the  mean 
Aie),  filed  a  bill  against  Jane  Dade  for  the  sale 
•f  the  property.  "Herbert,  the  trustee,  was  al- 
fcjrd  to  be  a 'lunatic,  and  the  bill  therefore 
frond  that  a  commissioner  might  be  appoint- 
ed to  make  the  sale. 

Jane  Dade  in  her  answer  admitted  the  jus- 
tfce  of  the  claim  as  stated  in  the  bill.  A  decree 
»«s  entered  in  conformity  with  the  bill,  and 
William  L.  Hodgson  appointed  commissioner 
to  cany  the  same  into  effect. 

On  the  21st  of  November,  1834,  Jane  Dade 
i  fled  another  bill  on  the  equity  side  of  the 
Mart,  stating  that  the  sale  was  to  take  place 
ha  few  days,  and  praying  that  it  might  be 
ssspended.  She  alleged  that  she  was  entitled 
to  •  credit  under  the  following  circumstances : 
That  in  1718  she  had  loaned  to  one  James  Ir- 
884*]  win  $680;  that  in  1821  *he  executed 
bi  promissory  note  to  her  for  $826.68,  which 
*h  the  amount  of  the  above  sum  with  inter- 
*t;  that,  to  secure  the  payment  of  the  note,  he 
■Hfned  a  debt  due  to  him  from  Henderson  & 
ftmpany,  which  debt  was  guarantied  by 
TVitom  Irwin,  who  had  become  liable  for  the 
■ae;  and  that  the  amount  of  this  debt,  with 
aterest.  should  be  deducted  from  the  sum  for 
*Ueh  Thomas  Irwin's  executor  was  about  to 
•I  her  property.  The  bill  further  alleged  that 
Iheaas  Irwin,  the  deceased,  had  become  per- 
■sally  liable  from  having  sold  some  cordage 
h  Henderson  &  Company,  contrary  to  his  in- 
fractions. The  assignment  of  the  debt  from 
tew  Irwin  to  Jane  Dade  (through  her  agent. 
Joan  Adam),  and  the  admission  of  a  personal 
lability  by  Thomas  Irwin,  were  alleged  to  be 
fc  the  "following  terms : 

I  do  hereby  assign  to  John  Adam,  the  debt 
fee  me  by  Alexander  Henderson  for  cordage 
•*  him  by  Thomas  Irwin,  as  my  agent,  for 
■skh  debt  said  Irwin  is  himself  liable,  having 
•tared  said  Henderson's  note  without  my 
assent  This  assignment  is  made  to  secure  to 
*■*  Dade  the  payment  of  six  hundred  and 
■bhty  dollars,  with  interest  thereon  from  the 
*n  of  October,  one  thousand  eight  hundred 
■^seventeen,  money  borrowed  from  her  by 
■id  Adam  for  my  use,  for  which  I  have  given 
Mn  my  note,  payable  in  eighteen  months,  with 
tamest. 

Given  under  my  hand  and  seal,  this  20th  day 
■t  May,  one  thousand  eight  hundred  and 
tenty-one.  James  Irwin.  [Seal.] 

(Indorsed)         John  Adah. 

Test:  Lewis  Cole. 

Indorsed.  If  the  within  debt  cannot  be  re- 
•Mered  from  Alexander  Henderson,  I  am  liable 
■r  the  aame:  provided  full  time  be  allowed  for 
•e  prosecution  of  the  suit. 

Thomas  Irwin. 
Howard  a. 


The  bill  further  alleges  that  full  time  had 
been  allowed  for  the  prosecution  of  the  suit 
against  Henderson,  and  that  there  was  no  pros- 
pect of  anything  being  recovered. 

Upon  filing  this  bill,  an  injunction  was 
granted  to  stay  the  sale. 

In  February,  1885,  Thomas  Irwin,  Jun.,  the 
executor,  filed  his  answer,  denying  all  knowl- 
edge of  the  note  said  to  have  been  given  by 
James  Irwin,  and  denying  the  assignment 
above  recited.  The  answer  admitted  that 
Thomas  Irwin  had  sold  some  cordage  to  Hen- 
derson &  Company,  for  which  he  had  taken 
their  note;  that  the  *note  had  been  put  [*385 
in  suit,  judgment  rendered  upon  it,  and  execu- 
tion issued;  that  Henderson  was  discharged 
under  the  Insolvent  Act:  that  the  recovery  of 
the  money  due  on  the  said  note  being  consid- 
ered as  desperate,  his  testator  had  charged  the 
amount  to  his  principals,  James  Irwin  <fc  Com- 
pany. The  answer  denied  altogether  the  sig- 
nature of  Thomas  Irwin,  guarantying  the 
debt;  and  alleged  sundry  other  matters  to  show 
the  absence  of  equity  in  the  claim  of  the  com- 
plainant. 

In  November,  1885,  the  court  refused  to  dis- 
solve the  in  junction,  and  suggested  that  an  issue 
should  be  made  up  to  be  tried  at  the  bar  of  the 
court  sitting  as  a  court  of  law.  to  try  the  ques- 
tion of  the  genuineness  of  the  signature  of 
Thomas  Irwin. 

This  was  done,  but  the  jury  were  not  able  to 
agree,  and  were  discharged. 

Numerous  depositions  were  then  taken  and 
filed,  and  the  case  came  on  to  be  heard,  when 
the  court  decreed  that  the  injunction  should  be 
dissolved  and  the  bill  dismissed  with  costs. 

The  complainant,  Jane  Dade,  prayed  an  ap- 
peal to  this  court. 

Messrs.  Neale  (in  a  printed  argument)  and 
Brent  tor  the  appellant. 

Mr.  Jones  for  the  defendant  in  error. 

Mr.  Neale,  for  the  appellant : 

This  cause,  which  comes  up  by  appeal  from 
the  Circuit  Court  of  Alexandria  County,  was, 
upon  the  final  hearing  in  the  court  aforesaid, 
dismissed  by  a  majority  of  the  court,  for  the 
following  reasons: 

1.  Because,  in  the  opinion  of  a  majority  of 
the  court,  the  court  had  not  jurisdiction  of  the 
case,  sitting  as  a  court  of  chancery. 

2.  Because,  there  was  no  consideration  from 
which  the  defendant's  testator  could  be  made 
liable,  either  on  account  of  the  assumpsit  in 
writing  indorsed  on  exhibit  B,  or  for  blending 
his  principal's  goods  with  his  own — taking  a 
note  therefor,  and  suing  and  obtaining  a  judg- 
ment thereon  in  his  own  name  for  the  two 
amounts  so  blended,  as  the  record  proves. 

.3  Because,  the  complainant  (now  appellant) 
forbore  to  press  this  claim  sooner,  by  way  of 
set-off  to  the  claim  of  the  defendant's  testator. 
For  these  reasons  a  majority  of  the  court  dis- 
missed the  bill  at  the  complainant's  cost.  Dis- 
sentient— His  Honor  the  Chief  Judge. 

These  objections,  coming  as  they  do  from 
the  very  fountain  of  justice,  are  lustly  entitled 
to  high  respect  and  grave  consideration.  But 
however  high  and  pure  the  source  from  whence 
they  proceed.still  it  is  an  open  question  whether 
or  not  they  are  sustained  by  the  "facts  [*386 
of  the  case — the  principles  of  equity  jurisdic- 
tion, and  the  legal  liabilities  of  on  agent  to  his 
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principal.  According  to  the  regular  order  of 
pleading,  the  first  inquiry  to  be  Instituted  is  as 
to  the  jurisdiction  of  the  court,  and  upon  that 
point  we  cite  and  rely  upon  the  following  au- 
thorities and  accompanying  remarks,  to  wit: 

Johns.  Digest,  102:  1  Wash.  Rep.,  145;  Bar- 
bour &  Harrington's  Digest,  2,  4,  6,  11,  18,  15, 
81,  46;  5  Term  Rep.,  608;  4  Bing.,  459;  1  P. 
Wms.,  825,  826:  2  P.  Wms.,  128;  4  P.  Wms., 
611;  5  Peters,  278;  2  Robinson's  Practice,  1,  4; 
Tucker's  Commentary,  bk.  8,  p.  404;  1  Story's 
Equity,  82,  and  442-446,  sees.  462,  463,  464. 
In  the  case  of  Qrandin  and  Leroy  (2  Paige, 
500),  it  is  said,  "  that  after  a  defendant  has  an- 
swered a  bill  in  chancery,  and  submitted  him- 
self to  the  jurisdiction  of  the  court  without  ob- 
jection, it  is  too  late  to  insist  that  complainant 
has  a  perfect  remedy  at  law;  unless  the  court 
is  wholly  incompetent  (as  a  court  of  chancery) 
to  grant  the  relief  sought  by  the  bill." 

Again  it  is  said,  "  that  whenever  the  remedy 
at  law  is  doubtful  or  difficult,  a  court  of  chan- 
cery has  jurisdiction."  (American  Insurance 
Company  v.  FXsk,  1  Paige,  90;  Teague  v.  Mussel, 
2  Stew.  Rep.,  420.) 

In  the  case  of  Ward  v.  Arredondo  (Hopkins, 
208),  the  court  say,  "  the  principle  is  that  the 
jurisdiction  may  be  upheld  whenever  the  par- 
ties, or  the  subject,  or  such  portion  of  the  sub- 
ject as  is  within  the  jurisdiction,  are  such  that 
an  effectual  decree  can  be  made  and  enforced 
so  as  to  do  justice." 

Mr.  Neale  then  entered  at  great  length  upon 
the  consideration  of  the  other  two  points.  His 
argument  is  omitted,  because  the  decision  of 
the  court  was  placed  upon  other  grounds. 

Mr.  Jonee,  for  the  defendant  in  error: 

This  case  might  appear,  at  the  first  blush, 
somewhat  extraordinary,  as  being  a  bill  of  in- 
junction and  an  original  bill  to  stay  the  regular 
execution  of  a  decree  in  equity,  and  to  obtain 
relief  against  it  four  years  after  it  had  been  ob- 
tained by  the  now  defendant  (Irwin)  against 
the  complainant  (Jane  Dade),  with  her  full  and 
unqualified  consent  for  the  sale  of  real  property 
to  pay  a  debt  which  she  had  collaterally  secured 
by  a  conveyance  of  the  same  property  in  trust, 
for  the  specific  purpose  of  being  sold  to  raise 
the  money  for  the  payment  of  such  debt,  if  not 
paid  in  a  given  time.  It  may  not,  perhaps, 
seem  less  extraordinary  that,  as  an  original  bill 
it  seeks  not  to  set  aside  the  decree  for  fraud,  and 
that  it  is  not,  in  any  one  sense  or  shape,  or  in  any 
387*]  *aspect  whatever,  a  bill  of  review;  that 
no  error  either  of  law  or  fact  on  the  face  of  the 
decree,  or  in  any  part  of  the  procedure,  nor 
any  new  matter  discovered  since  the  decree,  is 
at  all  within  the  scope  or  object  of  the  bill ;  but 
on  the  contrary,  it  is  admitted  that  the  debt  re- 
mains precisely  as  when  the  decree  was  ob- 
tained, except  a  small  payment  since  on  account 
of  the  interest,  and  about  which  there  is  not, 
nor  ever  was,  the  slightest  dispute  or  difference 
between  the  parties ;  and  that  the  decree  stands 
wholly  unexceptionable  in  itself,  and  in  every 
part  of  the  procedure.precedent  and  subsequent. 
The  whole  scope  and  object  of  the  bill  is  to  get 
the  benefit  of  a  pretended  set-off,  not  discovered 
since  the  decree,  but  just  as  well  known  to  the 
complainant  before  the  decree,  and  in  fact  for 
many  years  before  the  commencement  of  the 
suit  in  which  the  decree  was  rendered,  as  at  the 
present  time.    The  pretended  set-off  consisted 
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of  a  stale  demand  of  more  than  thirty  y«* 
standing,  wholly  unconnected  with  any  frar 
action  involved  in  that  suit.  The  complaint 
had  no  original  interest  or  concern  in  it.  Tl 
only  interest  claimed  by  her  in  it  was  from 
pretended  assignment  of  it  by  a  third  pen 
made  seventeen  years  after  the  demand  hi 
accrued,  more  than  nine  years  before  the  i 
cree,  and  more  than  thirteen  years  before 
was  for  the  very  first  time  brought  out  and  I 
serted  in  this  bill  of  injunction.  The  demt) 
itself  consisted  in  a  liability  pretended  to  ht 
been  incurred  so  long  ago  as  1804,  by  the  do 
defendant's  testator,  Thomas  Irwin,  for  m 
conduct  as  agent  of  one  James  Irwin  (fro 
whom  complainant  derives  her  claim  as  assign 
of  the  cause  of  action),  in  having  unduly  i 
dulged  a  debtor  to  whom  he  sold  goods  i 
trusted  with  him  by  James  Irwin  to  sell  i 
commission;  and  for  which  misconduct,  if  sat 
factorily  made  out,  James  Irwin  might  ha 
recovered  damages  in  a  special  action  on  t 
case:  a  cause  of  action,  therefore,  purely  a 
strictly  legal  in  its  nature.  The  only  misct 
duct  imputed  to  the  agent  is  that  of  bavi 
taken  a  negotiable  note,  at  60  days.of  the  m 
cantile  firm  to  whom  he  had  sold  the  gooi 
Complainant  pretends  that  seventeen  years  af 
this  transaction,  when  the  assignment  was  mat 
Thomas  Irwin  indorsed  on  the  assignment 
conditional  acknowledgment  of  his  liability, 
the  debt  cannot  de  recovered  of  the  princi] 
debtor,  provided  a  reasonable  time  be  allow 
for  the  prosecution  of  the  suit. 

Now,  supposing  the  complete  establiahmi 
of  this  set-on  in  every  point  of  law  and  fa 
setting  aside  all  consideration  of  the  extraor 
nary  length  of  time  it  had  been  kept  back 
silence  and  inaction;  *and  waiving  all  [*3t 
objection  to  equity  jurisdiction  of  a  demand 
exclusively  legal;  and  in  fact  ttricUtmmi  jw 
in  its  nature;  the  appellee  might  be  content 
rely  solely  upon  the  well  known  principles  t 
rules  of  equity  law  and  practice,  which  est 
lish,  first,  that  a  final  decree  enrolled  (or  wh 
with  us,  is  equivalent  to  enrollment  in  Englai 
after  the  term  at  which  the  decree  was  rende 
has  passed  over),  it  cannot  be  set  aside,  i 
can  any  relief  whatever  be  obtained  agaiusl 
by  any  sort  of  original  bill,  unless  fraud 
the  decree  be  distinctly  and  circumstantit 
charged.  Second,  that  even  in  the  case  o 
bill  of  review,  either  demonstrative  error 
matter  of  law  must  be  shown  on  the  face  of 
decree,  or  the  fresh  discovery  of  new  mat 
since  the  decree;  the  materiality  of  which,  i 
the  positive  inability  of  the  complainant  ton: 
come  at  a  previous  knowledge  of  it  by  us 
reasonable  and  active  diligence,  must  all 
clearly  shown  by  affidavit.  Third,  that  a! 
a  case  for  a  bill  of  review  has  been  thus  m 
out,  it  cannot  be  filed  without  the  special  le 
of  the  court ;  one  of  the  ordinary  and  stand 
conditions  of  which  leave  is,  that  the  dec 
shall  first  be  performed.  So  utterly  foreign 
all  received  notions  of  equity  law  or  practic 
a  bill  of  injunction  to  stay  the  execution  c 
decree,  and  so  utterly  inadmissible  is  any  ; 
of  relief  by  means  of  one  decree  in  eqi 
against  another  decree  in  equity,  but  for  on 
other  of  the  speciul  causes,  and  in  one  or  ot 
of  the  special  modes  of  procedure  afores&U 

Where  there  is  newly  discovered  evident 
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must  be  shown  to  be  material  and  relevant, and 
to  bare  been  oat  of  the  power  of  the  party  to 
bare  produced  before.  (Milford  on  Pleading, 
4  ed.  pp.  84,  85;  16  Vesey,  854;  2  Ball.  & 
BeaKr,  463;  Ambler,  295;  5 "Russell,  195, where 
the  cases  are  all  examined.) 

So  bill  of  review  can  be  filed  until  the  decree 
s  performed. 

In  this  case  the  ground  of  the  bill  is  deserted. 
Tie  court  had  no  right  to  go  back  to  an  original 
dsim  in  equity;  and  the  claim  is  too  stale  and 
doubtful  in  its  nature  to  be  admitted.  (1  How- 
mi,  106.) 

[ Mr.  June*  was  proceeding  in  his  argument, 
■when  the  court  expressed  a  desire  to  hear  the 
counsel  on  the  other  side.] 

Jfr.  Brent,  in  reply  and  conclusion : 

This  is  not  merely  a  bill  for  an  injunction, 
but  also  for  a  discovery  as  to  the  time  of  the 
origin  of  the  set-off.  The  suit  against  Hender- 
son was  prosecuted  until  1835,  and  the  com- 
plainant did  not  think  she  had  a  right  to  file  an 
original  bill  until  the  suit  was  decided. 

3*9*]  •Mr.  Justice  Story  delivered  the 
opinion  of  the  court : 

This  is  an  appeal  from  the  Circuit  Court  of 
the  District  of  Columbia,  sitting  in  Alexandria. 

In  the  year  1824,  the  appellant,  Jane  Dade, 
became  indebted  to  Thomas  Irwin,  the  testator, 
and  executed  two  deeds  of  trust  for  the  security 
of  the  debt.  At  the  November  Term  of  the 
Circuit  Court  of  Alexandria  County,  1880,  Ir- 
win, the  executor,  filed  his  bill  to  obtain  a  de- 
cree of  the  sale  of  the  estate  so  conveyed  in 
trust;  and  a  decree  was  made  without  objection 
for  the  sale,  the  appellant  admitting  the  justice 
of  the  claim ;  ana  the  original*  trustee  having 
become  insane,  William  L.  Hodgson  was  ap- 
pointed trustee  to  make  the  sale.  After  sun- 
dry delays,  the  trustee  advertised  the  estate  for 
«fe  on  tie  28th  of  November.  1834;  and  on  the 
day  preceding  the  intended  sale  the  present  bill 
was  filed  by  the  appellant  for  an  injunction 
against  the  sale.  The  bill  made  no  objection 
to  the  original  debt  or  decree,  but  simply  set  up 
a  claim,  by  way  of  set-off  or  discount,  of  a  to- 
tally distinct  nature,  and  unconnected  with  the 
original  debt,  as  due  by  the  testator  to  her,  and 
for  which  she  alleged  in  her  bill  that  she  ought 
to  receive  a  credit,  to  which  in  equity  and  strict 
i«ice  she  was  entitled.  The  claim  thus  set  up 
a»d  iu  origin  in  this  manner.  In  May,  1821, 
Junes  Irwin  gave  his  note  for  $826.63  to  John 
Adam  or  order,  for  Mrs.  Dade,  for  money  bor- 
rowed of  her,  which  note  was  indorsed  by 
Adam,  and  on  the  same  day  James  Irwin,  as 
trilateral  security  therefor,  assigned  to  Adam 
a  debt  due  to  him  by  Alexander  Henderson  for 
cordage  sold  him  by  Thomas  Irwin  (the  testa- 
tor) as  his  agent,  and  for  which  the  assignment 
alleged  Thomas  Irwin  was  liable,  having  re- 
crred  Henderson's  note  without  the  consent 
of  James  Irwin.  Upon  the  back  of  this  assign- 
Bent  there  now  purports  to  be  the  following 
iadoroement:  "  If  the  within  debt  cannot  be  re- 
covered from  Alexander  Henderson,  I  am  lia- 
ble for  the  same,  provided  full  time  be  allowed 
for  the  prosecution  of  the  suit."  The  supposed 
note  referred  to  in  the  assignment  was  dated  in 
January,  1804,  and  was  for  the  payment  of 
•WL88  to  the  order  of  Thomas  Irwin,  and  was 
signed  by  Alexander  Henderson  &  Co.  This 
Howard  2. 


note  the  bill  alleged  to  include  the  debt  due  to 
James  Irwin.  Judgment  was  obtained  upon 
this  note  in  1805.  Afterwards  Henderson,  in 
1806,  became  insolvent,  and  in  1816  a  bill  in 
equity  was  filed  for  the  satisfaction  of  the  judg- 
ment out  of  supposed  effects  in  the  hands  of 
certain  garnishees,  which  suit  was  not  finally 
disposed  of  until  October,  1835,  and  was  then 
abated  by  Henderson's  death. 

*The  answer  to  the  present  bill  by  [*390 
Thomas  Irwin,  the  executor,  denied  the  whole 
equity  thereof.  It  denied  that  James  Irwin  ever 
executed  the  supposed  assignment.  But  he 
admitted  the  origin  of  the  debt  due  by  Hender- 
son &  Co.,  and  that  the  note. taken  by  the  testa- 
tor included  it;  but  that  Henderson  having  be- 
come insolvent  he  was  not  liable  for  that 
amount,  and  charged  it  in  his  accounts  against 
James  Irwin  &  Co.  He  also  denied  the  sup- 
posed indorsement  on  the  assignment  to  be  gen- 
uine, but  alleged  the  same  to  be  a  sheer  fabri- 
cation. 

The  injunction  prayed  for  by  the  bill  was 
granted,  and  afterwards  the  court  directed  an 
issue  to  be  tried  by  a  jury,  to  ascertain  whether 
the  testator's  signature  to  the  indorsement  was 
genuine  br  not.  That  issue  was  tried  by  a 
jury  who  were  unable  to  agree  upon  a  verdict. 
The  order  for  an  issue  was  then  rescinded, 
and  the  cause  came  on  for  a  final  hearing  in 
1839,  when  the  bill  was  dismissed  with  costs. 
There  is  a  great  deal  of  evidence  on  both 
sides  as  to  the  genuineness  of  the  signature  of 
the  testator,  and  also  as  to  the  appearance 
of  the  ink  of  the  indorsement  being  that  of 
recent  writing.  It  is  also  remarkable  that  in 
the  long  interval  between  the  time  when  the 
deed  of  trust  was  given  in  1824,  and  the  time 
when  the  sale  was  advertised  and  the  bill  filed, 
no  demand  was  ever  suggested  by  or  on  be- 
half of  Mrs.  Dade  for  the  present  supposed 
debt  due  her  as  a  set-off  or  otherwise.  On  the 
contrary,  although  repeated  and  earnest  appli- 
cations were  made  for  delay  of  the  sale,  from 
the  time  of  the  decree  in  1830  until  the  adver- 
tisement in  1834,  and  some  correspondence  took 
place  on  the  subject,  no  allusion  whatsoever 
was  made  to  any  such  supposed  claim  or  set-off; 
but  an  entire  silence  existed  on  the  subject.  It 
is  also  somewhat  singular,  that  when  the  bill 
upon  the  trust  deed  was  filed  and  the  decree 
therein  obtained,  no  suggestion  was  made  by 
Mrs.  Dade  in  answer  thereto  of  this  supposed 
claim,  nor  any  postponement  of  the  decree  of 
sale  asked  upon  this  account. 

Now,  upon  this  posture  of  the  case,  several 
objections  arise  as  to  the  maintenance  of  the 
suit.  In  the  first  place,  the  present  bill  is  of 
an  entirely  novel  character.  It  is  not  a  bill  of 
review,  or  in  the  nature  of  a  bill  of  review, 
founded  upon  any  mistake  of  facts,  or  the  dis- 
covery of  any  new  evidence.  It  admits  in  the 
most  unambiguous  terms  that  the  decree  was 
right.  Then,  it  sets  up  merely  a  cross-claim  or 
set-off  of  a  debt  arising  under  wholly  independ- 
ent and  unconnected  transactions.  Now,  it  is 
clear  that  courts  of  equity  do  not  act  upon  the 
subject  of  set-off  in  respect  to  distinct  and  un- 
connected 'debts,  unless  some  other  pe-  [*39 1 
culiar  equity  has  intervened,  calling  for  relief; 
as,  for  example,  in  cases  where  there  has  been 
a  mutual  credit  given  by  each  upon  the  footing 
of  the  debt  of  the  other,  so  that  a  just  presump- 
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tion  arises  that  the  one  is  understood  by  the 
parties  to  goin  liquidation  or  set-off  of  the  oth- 
er.' In  the  next  place,  the  remedy  for  Mrs. 
Dade,  if  any  such  debt  as  she  has  alleged  exists, 
is  at  law  against  the  executor;  and  there  is  no 
suggestion  that  the  estate  of  the  testator  is  in- 
solvent, and  that  his  assets  cannot  be  reached 
at  law.  So  that  the  bill  steers  aside  of  the  as- 
sertion of  any  equity  upon  the  foundation  of 
which  it  can  rest  for  its  support. 

In  the  next  place,  the  nature  and  character  of 
the  claim  itself,  now  for  the  first  time  made, 
long  after  the  decease  of  both  the  Irwins,  and 
thirteen  years  at  least  after  its  supposed  origin. 
To  put  the  case  in  the  least  unfavorable  light, 
it  is  a  matter  of  grave  doubt  whether  the  in- 
dorsement of  the  testator's  name  on  the  assign- 
ment is  genuine  or  not.  That  very  doubt  would 
be  sufficient  to  justify  this  court  in  affirming 
the  decree  of  the  court  below,  and  leaving  Mrs. 
Dade  to  her  remedy  at  law,  if  any  she  have. 
But  connecting  this  with  such  a  protracted 
silence  for  thirteen  years,  without  presenting 
or  making  any  application  for  the  recognition 
or  allowance  of  the  claim  to  the  testator  or  his 
executor,  it  is  impossible  not  to  feel  that  the 
merits  of  the  claim  at  such  a  distance  of  time 
can  scarcely  be  made  out  in  favor  of  the  appel- 
lant. It  is  stale,  and  clouded  with  presump- 
tions unfavorable  to  its  original  foundation,  or 
present  validity.  Besides,  In  cases  of  this  sort, 
in  the  examination  and  weighing  of  matters  of 
fact,  a  court  of  equity  performs  the  like  func- 
tions as  a  jury ;  and  we  should  not  incline,  as 
an  appellate  court,  to  review  the  decision  to 
which  the  court  below  arrived,  unless  under 
circumstances  of  a  peculiar  and  urgent  nature. 

The  decree  of  the  Circuit  Court  i$  therefore 
affirmed,  with  cottt. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
holden  in  and  for  the  County  of  Alexandria, 
and  was  argued  by  counsel ;  on  consideration 
whereof,  it  Is  now  here  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs. 

Cited-1»  How.,  278;  2  Black,  551 ;  7  Wall..  618 ;  15 
Wall.,  228;  3  Story,  346;  8  Wood.  &  M.,  28,  30;  3 
MoAr.,  3. 


392»]    "WILLIAM   J.    MINOR   et  al., 

Plaintiffs  in  Brror, 

v. 

8HUBAL  TILLOT80N. 

Court  cannot  revise  judgment  in  writ  of  error 
where  no  point*  of  law  were  raised — agreement 
of  counsel — evidence  considered — statement  of 
fact*. 

The  distinction  between  write  of  error  and  ap- 
peals cannot  be  overthrown  by  an  agreement  of 
counsel  In  the  court  below,  that  all  the  evidence  In 
the  cause  shall  be  Introduced  and  considered  as  a 
statement  of  facte. 

THIS  case  was  brought  before  the  court  at 
the  last  term,  on  a  motion  to  dismiss,  and 
is  reported  in  1  Howard.  287. 

1.— See  2  Story  Eq.  Jurlsp.,  sees.  1435,  1436. 
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The  position  of  the  case  is  sufficiently  set 
forth  in  that  report.  It  now  came  up  on  a  filial 
hearing. 

Mr.  Walker,  for  the  plaintiffs  in  error,  exam- 
ined the  title  of  the  plaintiffs  as  set  forth  in  the 
papers  in  the  cause,  and  contended  for  its  su- 
periority-over that  of  the  defendant. 

Mr.  Webster,  for  the  defendant,  referred  to 
the  decision  in  1  Howard,  and  said  that  it  was 
quite  evident  that  there  was  no  error  of  law  ap- 
parent on  the  face  of  the  record.  There  is  no 
ruling  of  evidence,  no  demurrer,  no  bUl  of  ex- 
ceptions, no  agreed  state  of  facts,  no  special  ver- 
dict. Nor  is  it  like  any  of  those  cases  in  which 
the  court  has  acted  on  undisputed  evidence,  in 
cases  from  Louisiana,  as  if  such  undisputed  ev< 
idence  were  equivalent  to  an  agreed  state  ol 
facts. 

The  whole  case,  law  and  fact,  was  submits 
to  the  judge,  as  a  referee  or  arbitrator.  The 
law  was  disputed,  and  the  facts  were  disputed 
and  whether  judgment  was  rendered  on  tli< 
facte  or  on  the  law  does  not  appear.  The  jud^ 
ment  is  general,  for  the  defendant.  It  is  plain 
that  this  court  cannot  revise  this  judgment, 
without  examining  all  the  evidence,  plan,  de 
positions,  surveys,  &c.,  just  as  they  would  be 
examined  by  a  jury. 

For  anything  which  the  record  discloses 
every  point  of  law  may  have  been  decided  in  th< 
plaintiff's  favor. 

Mr.  Justice  McLean  delivered  the  opinion  oj 
the  court: 

This  case  is  brought  here  by  a  writ  of  exroi 
to  the  Circuit  Court  for  the  Eastern  District  ol 
Louisiana. 

The  action  was  commenced  in  the  Circuii 
Court,  to  recover  possession  of  certain  tracts  ol 
land  specified  in  the  petition,  and  for  damage* 
&c. 

The  defendant  set  up  a  title  to  the  premise: 
and  pleaded  prescription,  under  the  varioui 
laws  of  Louisiana. 

•This  cause  was  before  this  court  at  [*309 
January  Term,  1883,  on  a  writ  of  error,  and  wai 
reversed  and  sent  down  for  further  proceedings 
In  the  court  below,  the  death  of  the  plaintif 
was  suggested,  and  a  supplemental  petition  wai 
filed,  making  his  heirs  and  representatives  par 
ties  to  the  suit.  The  pleadings  were  amended 
and  a  jury  being  called  and  sworn,  evidenci 
was  heard  by  them,  and  certain  exception! 
taken  to  its  admissibility  by  the  defendant, 
But  afterwards,  by  consent  of  parties,  the  jury, 
before  they  rendered  their  verdict,  were  di* 
charged.  The  case  was  then  submitted  to  tin 
court,  under  on  agreement  between  the  counsel 
that  "the  documents  filed  in  the  cause,  tin 
plans  and  written  depositions,  contain  all  evi 
dence  and  exhibits  on  which  this  cause  wai 
tried  by  the  court;  the  whole  was  read,  subject  t< 
all  legal  exceptions  except  as  to  the  form  <>! 
taking  the  verbal  testimony;  and  all  other  oI> 
jection  to  the  testimony,  accounts,  and  plans 
are  to  be  argued  as  though  the  bills  of  ezcep 
tions  were  drawn  out  in  form,  signed  and  flleil 
The  agreement  is  made  for  a  statement  of  t)» 
facte  in  the  case." 

A  large  mass  of  evidence  was  received  from 
both  parties,  consisting  of  concessions  and 
grants  under  the  Spanish  government,  inti-r 
mediate  conveyances,  documents  showing  pro 
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codings  in  regard  to  the  title  under  the  laws  of 
the  United  States,  and  parol  testimony  .involving 
»  nest  variety  of  facts,  on  a  consideration  of 
ill  of  which  a  judgment  was  rendered  by  the 
Circuit  Court  for  the  defendant. 

From  the  record  it  is  impossible  for  this  court 
lo  s»v  on  what  grounds  of  law  or  fact  the  Cir- 
cuit Court  gave  judgment.  No  point  as  to  the 
tdmisabOity  or  effect  of  the  evidence  was 
naed  on  the  record  by  the  plaintiffs  in  error  in 
the  Circuit  Court.  It  seems  to  have  been  sup- 
posed that  the  above  agreement  of  the  counsel, 
that  tbe  evidence  in  the  cause  should  be  consid- 
ered w  a  statement  of  facts,  subject  to  all  legal 
objections,  though  no  objections  were  stated, 
was  sufficient  ground  for  a  writ  of  error  on 
which  a  revision  of  the  legal  questions  in  the 
cue  might  be  made  in  this  court. 

In  this  view,  the  writ  of  error  must  be  con- 
sdered  as  bringing  all  the  facts  before  this 
court,  as  they  stood  before  the  Circuit  Court. 
And  this  court,  exercising  a  revisory  jurisdic- 
tion, would  be  required  to  try  the  cause  on  its 
writs.  This  is  never  done  on  a  writ  of  error, 
which  issues  according  to  the  course  of  the 
common  law.  Under  the  Louisiana  system  a 
(Efferent  practice  may  prevail.  But,  we  had 
•opposed,  that  since  the  decisions  of  the  case  of 
PtrtMu  v.  Bedford  et  al.  (3  Peters,  445),  there 
could  be  no  misapprehension  in  regard  to  the 
394*]  'proceedings  of  this  court  on  a  writ  of 
mor.  In  that  case  the  court  say, '  'it  was  com- 
petent for  the  original  defendant  to  have  raised 
«ny  points  of  law  growing  out  of  the  evidence 
it  the  trial,  by  a  proper  application  to  the 
court;  and  to  have  brought  any  error  of  the 
court  in  its  instruction  or  refusal,  by  a  bill  of 
exceptions,  before  this  court  for  revision. 
Xothing  of  this  kind  was  done  or  proposed. 
So  bill  of  exceptions  was  tendered  to  the  court, 
and  no  points  of  law  are  brought  under  review." 
lad  the  court  go  on  to  consider  the  effect  of 
the  Act  of  1824,  in  regard  to  the  Louisiana 
pnctice.and  hold  that  that  law  does  not  change 
the  exercise  of  the  appellate  power  of  this  court. 
The  case  referred  to  had  been  tried  by  a  jury, 
|  but  in  regard  to  the  revisory  power  of  this 
i  court,  on  a  writ  of  error,  there  is  no  material 
:  difference  between  that  case  and  the  one  under 
consideration.  In  both  cases  the  facts  were 
upon  the  record,  and  this  court  were  called 
upon  to  determine  the  questions  of  law  arising 
upon  the  facts. 

In  tbe  case  of  Partem*  the  court  do  say, 
"that  if  the  evidence  were  before  them  it  would 
|  »ot  be  competent  for  the  court  to  reverse  the 
judgment  for  any  error  in  the  verdict  of  the 
jury."  And  thev  say,  the  refusal  of  the  court, 
to  direct  the  evidence  to  be  entered  on  the 
word  as  required  under  the  Louisiana  prac- 
tice, was  not  matter  of  error. 
'  Whatever  opinion,  therefore,  may  have  been 
;  eatertained  in  regard  to  the  effect  of  the  Act 
«f  1824,  on  the  practice  of  the  Circuit  Court  of 
the  United  States,  in  Louisiana,  before  the 
>bove  decision;  after  it,  there  would  seem  to 
be  no  ground  for  doubt.  The  practice  of  the 
Circuit  Court  in  Louisiana,  since  the  above  case 
was  decided,  has  conformed  to  the  rule  laid 
down  in  that  case.  But  in  the  present  cause, 
there  is  no  statement  of  agreed  facts.  If  the 
case  be  revised  on  a  writ  of  error,  the  evidence 
on  both  sides  must  be  considered  and  weighed 
Howard  2. 


by  the  court,  as  a  jury  would  consider  and 
weigh  it;  and  after  adjusting  the  balance,  the 
principles  of  law,  not  as  they  were  presented  in 
the  Circuit  Court,  but  as  the  may  arise  on  the 
evidence;  must  be  determined.  This  is  not  the 
province  of  a  court  of  error,  but  a  court  of 
chancery  on  an  appeal  from  the  decree  of  an 
inferior  court.  On  such  a  review,  not  only  the 
competency  of  the  evidence  must  be  decided, 
but  also  the  credibility  of  the  witnesses. 

The  case  under  consideration  was  a  proceed- 
ing at  law,  and,  as  the  legal  points  have  not 
raised  by  a  bill  of  exceptions,  in  the  Circuit 
Court,  it  is  not  a  case  for  revision  in  this 
court. 

A  judgment  of  'affirmance  it  therefore  [*395 
entered,  at  the  cost*  of  the  plaintiff  in  error. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed,  with  costs. 

8.  C,  t  How.,  881. 

Clted-5  How..  280;  8  How.,  488;  20  How.,  439:  1 
Wall.,  804 ;  12  Wall.,  442 ;  20  Wall.,  822 ;  7  Blatchr.,  57. 


WILLIAM  TAYLOR  et  al.,  AppeUanU, 

t>. 

GEORGE  M.  SAVAGE.  Executor  of  Samuel 
Savage,  Deceased,  Defendant. 

The  oase  of  Taylor  et  al.  v.  Savage  (1  Howard. 
282),  examined  and  confirmed. 

THIS  case  came  before  the  court  at  the  last 
term,  and  is  reported  in  1  Howard,  282. 

It  was  brought  up  again  on  a  motion  to  dis- 
miss the  appeal. 

Mr.Morehead,  who  made  the  motion,  referred 
to  the  decision  al  tbe  last  term,  and  said  that 
notwithstanding  that  decision,  the  case  was 
still  here.  He  considered  the  opinion  of  the 
court  as  covering  the  whole  ground. 

Mr.  Crittenden,  contra. 

Both  parties  appealed  from  the  decision  of 
the  court  below;  but  Savage  did  not  perfect 
his  appeal.  There  is  a  difficulty  in  making 
proper  parties,  if  the  case  is  sent  back.  The 
law  of  Alabama  says  that  administration  of  the 
estate  shall  be  attached  to  the  office  of  sheriff, 
but  his  official  term  will  soon  expire,  and  we 
shall  have  to  litigate  with  temporary  adminis- 
trators. 

Mr.  Berrien,  on  the  same  side,  thought  there 
was  still  a  case  before  the  court  upon  which  it 
could  act.  It  is  true  that  the  decree  below  was 
rendered  on  the  same  day  that  tbe  adminis- 
trator was  removed ;  but  notwithstanding  this, 
it  was  well  rendered.  If  a  party  dies,  the  court 
will  direct  a  judgment  to  be  entered  as  on  the 
first  day  of  the  term.    (2  Peters,  481.) 

•There  is  no  difference  between  a  [*390 
party  dying  and  one  in  a  representative  char- 
acter being  removed.  This  must  have  been 
the  view  of  the  court;  the  validity  of  the  decree 
must  have  been  recognized  when  they  said  that 
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the  voluntary  appearance  of  Benham  would 
cure  all  defects.  The  decree  could  not  have 
been  considered  null.  If  the  decree  was  well 
rendered,  the  appeal  was  well  taken,  because 
it  was  taken  at  the  same  term  whilst  the  pro- 
ceedings where  within  the  power  of  the  court. 
The  appeal  was  prayed  and  allowed  in  open 
court.    This  court  can  now  proceed  either — 

1.  By  Benham's  voluntary  appearance,  or 

2.  By  issuing  process  to  firing  him  in. 

1.  This  was  decided  at  the  last  term. 

2.  Benham's  will  cannot  give  the  court  juris- 
diction. The  28th  rule  provides  for  the  death 
of  a  party  and  summoning  another  to  take  his 
place.  The  same  power  flint  adopted  this  rule 
can  modify  it  and  say  that  the  successor  to 
an  executor  can  be  summoned.  The  power  to 
establish  a  general  rule  involves  the  power  to 
make  a  special  one  to  suit  a  particular  case; 
general  rules  are  made  only  to  prevent  specific 
orders. 

Mr.  Sergeant,  in  reply  and  conclusion,  argued 
at  some  length  that  the  decision  at  the  last 
term  covered  the  case  is  it  now  stood.  The 
party  on  the  other  side  must  go  into  the  court 
below  and  have  the  record  put  into  a  correct 
form: 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

The  court  have  had  this  case  under  consider- 
ation and  are  of  opinion  that  it  is  completely 
governed  by  the  decision  made  in  the  same  case 
at  the  last  term  of  this  court,  which  is  reported 
in  1  Howard's  Rep.,  282.  An  attempt  has 
been  made  at  the  bar  to  distinguish  the  former 
decision  from  that  now  sought,  by  suggesting 
that  the  former  proceeded  mainly  upon  the 
ground  that  the  appeal  was  irregularly  made, 
and  did  not  directly  involve  the  question  now 
argued.    We  think  otherwise;   and  that  the 

Sound  of  that  decision  completely  covers  all 
at  has  been  urged  upon  the  present  occasion ; 
not  as  mere  incidental  suggestions,  but  as  the 
very  hinge  on  which  the  case  turned.  Not- 
withstanding the  opinion  of  this  court  then  ex- 
pressed, that  the  case  might  be  remanded  to 
the  District  Court*  for  the  purpose  of  making 
the  proper  parties,  the  appellants  have  neg- 
lected, during  a  whole  year,  to  take  a  single 
397*]  step  for  the  remanding  of  the  *caBe,  or 
instituting  any  proceedings  in  the  court  below ; 
which  laches  certainly  ought  not  to  produce 
any  result  in  their  favor. 

The  appeal  is  therefore  dismissed,  and  the 
cause  is  remanded  to  the  District  Court  of  the 
Northern  District  of  Alabama,  with  leave  to 
the  appellants  to  make  the  proper  parties,  and 
to  the  new  administrator,  Benham,  to  become 
a  party  to  the  suit;  and  that  such  other 
proceedings  be  had  as  to  law  and  justice  shall 
appertain. 

order. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Alabama,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  ordered  and  decreed  by 
this  court,  that  this  appeal  be,  and  the  same  is 
hereby  dismissed,  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Dis- 
trict Court,  with  leave  to  the  appellants  to  make 
the  proper  parties ,  and  to  the  new  administrator, 
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Benham,  to  become  a  party  to  the  suit;  and 
that  such  other  proceedings  be  had  therein  as  t* 
law  and  justice  shall  appertain. 

Aff'r  S.  C,  1  How.,  282. 
Cited-*  How.,  281. 


JAMES  RHODES,  Plaintiff  in  Error, 


MOSES  BELL. 

District  of  Columbia — purchase  of  slate  in  one 
count;/    and  sale  in  another  entitles  km  t» 


The  District  of  Columbia  being  still  governed  by 
the  laws  of  Virginia  and  Maryland,  which  were  In 
force  anterior  to  the  cession.  It  Is  not  lawful  form 
inhabitant  of  Washington  County  to  purchase  a 
slave  in  Alexandria  County,  and  bring  him  into 
Washington  County  for  sale.  If  he  does,  the  tis.it 
will  become  entitled  to  his  freedom. 

THI8  case  was  brought  up  by  writ  of  error, 
from  the  Circuit  Court  of  the  Onited  Stales 
for  the  District  of  Columbia,  in  and  for  the 
County  of  Washington. 

It  was  a  petition  for  freedom  filed  by  Bell. 
The  facts  are  set  forth  in  the  special  verdict, 
which  is  as  follows: 

"  We  of  the  jury  find  that  previous  to  the 
year  1887,  the  petitioner  was  the  slave  of  a  cer- 
tain Lawrence  Hoff,  a  resident  of  Alexandria 
County,  in  the  District  of  Columbia;  that  in 
the  year  1887  the  said  Hoff,  then  owning  and 
possessing  the  petitioner  as  his  slave,  in  the 
County  of  Alexandria-  aforesaid,  whereof  be 
continued  to  be  a  resident,  did  sell  and  delivei 
the  petitioner  to  one  Little,  then  'being  [*398 
a  resident  of  Washington  County,  in  the  dis 
trict  aforesaid,  and  that  the  delivery  of  Ux 
petitioner  was  made  to  the  said  Little  in  Alex 
andria  County  aforesaid,  and  the  petitioner  wai 
immediately  removed  by  said  Little  to  Wash 
ington  County  aforesaid,  to  reside,  and  alsofoi 
sale,  whereof  said  Little  was  resident;  that  flu 
said  Little  shortly  afterwards,  to  wit:  about  om 
year  or  a  little  more,  sold  the  petitioner  to  om 
Keeling,  in  Washington  County,  who  sold  an< 
delivered  him  to  the  defendant;  that  since  sail 
sale  to  said  Little,  the  petitioner  has  alwar 
been  kept  and  held  in  slavery  in  the  County  o 
Washington  aforesaid ;  that  at  the  time  of  thi 
sale  and  delivery  of  the  petitioner  as  aforesak 
by  Hoff  to  Little,  the  petitioner  was  more  thai 
forty-five  years  of  age,  to  wit:  he  was  fifty-foa 
or  fifty-five  years  old,  and  is  now  fifty  nine  o 
sixty  years  old.  And  if  upon  the  facts  afore 
said  the  law  is  for  the  petitioner,  then  we  fine 
for  the  petitioner  on  the  issue  joined ;  if  upoi 
the  facts  aforesaid  the  law  is  for  the  defendant 
then  we  find  for  the  defendant  on  the  issu 
joined."  Whereupon  all  and  singular  th 
premises  being  by  the  court  here  seen,  heard 
and  fully  understood,  and  mature  deliberatio 
being  thereupon  had,  the  court  is  of  opinior 
from  the  statement  of  facts  aforesaid,  that  th 
law  is  for  the  petitioner. 

The  writ  of  error  was  sued  out  for  the  put 
pose  of  reviewing  this  opinion. 

Messrs.  Brent  and  Brent  for  the  plaintiff  i 
error. 

Messrs.  Bradley  and  Hoban  for  the  def endan 
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The  counsel  for  the  plaintiff  in  error  made 
the  f oUowing  points: 

1st  That  the  removal  of  said  Moses  Bell 
from  the  County  of  Alexandria  to  Washington 
County,  both  in  the  District  of  Columbia,  and 
under  the  same  jurisdiction,  as  stated  in  the 
">pecial  verdict,"  did  not  entitle  him  to  free- 
dom under  any  law  in  force  in  said  district. 

8d.  That  the  said  removal  was  not  an  im- 
portation of  said  Moses  Bell,  according  to  the 
true  intent  and  meaning  of  the  laws  in  force  in 
the  County  of  Washington  aforesaid. 

3d.  That  such  removal,  even  if  it  had  been 
illegal  previous  to  (he  year  1812,  was  legalized 
by  Act  of  Congress  on  the  84th  of  June,  1812; 
and, 

4th.  That  said  Moses  Bell,  being  over  forty- 
fire  years  of  age  at  the  time  of  such  removal, 
irss  incapable  (by  the  laws  in  force  in  said 
County  of  Washington)  of  receiving  his  free- 
dom by  or  through  any  act  or  acts  of  his  master 
or  owner. 

399*]  *Mr.  Brent,  Sen. ,  referred  to  the  law 
of  Maryland  (2  Maxcy^s  Laws,  ch.  67,  p.  361), 
which  prohibited  the  importation  of  a  slave 
into  the  State,  but  argued  that  it  did  not  apply 
to  this  case,  because  Alexandria  and  Washing- 
ton were  only  parts  of  the  same  sovereignty. 
He  referred  also  to  the  Act  of  Congress  of 
Jane,  1812  (Davis's  Laws,  265),  which  permits 
the  people  of  the  district  to  remove  their  slaves 
from  one  county  to  another;  and  to  8  Peters 
(44,  46,  48,  49,  50),  where  the  question  came  up 
isciden  tally. 

In  14  Peters,  142,  145,  the  court  decided 
that  the  counties  of  the  district  do  not  stand  to 
each  other  in  the  attitude  of  separate  States. 

Mr.  Hoban,  for  appellee: 

In  matters  of  a  local  character,  unless  im- 
perative necessity  require  a  contrary  course, 
this  court  will  always  adopt  and  follow  the  de- 
cisions of  the  local  tribunals.  Since  the  Act  of 
1812,  in  every  instance  in  which  the  question 
involved  in  this  case  has  arisen,  the  Circuit 
Court  of  the  District  of  Columbia  has  invaria- 
bly decided  that,  in  order  to  import  a  slave 
from  one  county  into  the  other  in  this  district, 
tbe  party  importing  must  reside  in  the  county, 
tad  there  own  the  slave,  from  which  the  im- 
portation is  made.  (See  Maxcy's  Cases,  Dun- 
W  v.  BeU,  October,  1821 ;  Foster  v.  Simmons, 
Ifepo  Williams,  November,  1835.) 

The  case  in  14  Peters  was  upon  the  statute  of 
limitations;  it  is  now  cited  to  reverse  our  opin- 
ions as  to  importation  of  slaves  between  the  two 
counties.  That  case  asserts  no  principle  with 
■which  we  are  not  familiar;  "it  affirms  the  judg- 
ment of  the  Circuit  Court.  It  merely  asserts 
that  as  to  the  limitation  of  suits,  Alexandria 
and  Washington  counties,  as  to  each  other,  are 
not  beyond  seas.  As  to  all  local  law,  the 
counties  have  always  been  entirely  distinct — 
the  Act  of  February  27,  1801  (Davis,  123),  de- 
clares that  the  laws  of  Maryland,  as  then  exist- 
ing, shall  be  the  laws  of  that  part  of  the  district 
taken  from  Maryland,  and  the  laws  of  Virginia 
of  that  part  taken  from  Virginia. 

Even  from  Maryland  to  import  into  that  part 
of  the  district  formerly  belonging  to  Maryland, 
an  Act  of  Congress  was  necessary;  namely,  of 
May.  1803.     (Davis,  135.) 

If  it  be  true  that  by  virtue  of  the  unity  of  sov- 
ereignty, tbe  right  of  free  importation,  from 
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county  to  county,  exists,  then  all  the  adjudica- 
tion from  the  cession  down  is  wrong,  and  the 
Act  of  1812  was  unnecessary. 

If  the  right  of  importation,  as  claimed  on  the 
other  side,  exists,  it  *operates  a  repeal  [*400 
of  the  settled  policy  of  Virginia  and  Maryland, 
prohibiting  the  domestic  slave  trade  between 
them. 

Maryland  and  Virginia  both  prohibit  the  in- 
troduction of  slaves  into  their  territory,  except 
by  persons  coming  to  reside.  The  part  of  the 
district  formerly  belonging  to  Maryland  is  still 
considered  as  part  of  it,  as  to  the  introduction 
of  slaves  from  that  State,  and  the  part  of  the 
district  formerly  belonging  to  Virginia  is  still 
considered  as  a  part  of  that  State  as  to  the  in- 
troduction of  slaves  from  that  State,  by  the  Act 
of  May,  1803.  If  by  the  Act  of  1812,  a  person 
residing  in  either  county  may  import  slaves 
into  the  other,  by  the  Act  of  1803  he  may  im- 
mediately remove  them  into  the  State  adjoining, 
and  thus  all  the  policy  and  the  letter  of  the  laws 
of  Virginia  and  Maryland  prohibiting  importa- 
tion are  immediately  repealed.  * 

Before  the  Act  of  1812,  a  resident  of  one 
county  could  only  introduce  a  slave  into  the 
other,  bringing  the  slave  with  him  when  he 
came  to  reside,  and  then  could  only  sell  him  in 
three  years.  (See  the  Act  of  1796  of  Maryland, 
Maxcy's  Laws,  p.  861,  ch.  67.) 

By  the  Act  of  1812,  a  resident  of  either 
county  can  introduce  his  slave  into  the  other 
without  coming  to  reside;  provided  he  reside  in 
the  county  from  which  the  importation  is  in- 
tended— and  sell  him  when  he  pleases. 

As  to  the  prohibition  of  freedom  on  account 
of  age.  it  applies  only  to  cases  of  voluntary 
emancipation — where  freedom  is  claimed  under 
the  act  of  the  master — and  not  in  a  case  of  for- 
feiture (like  this),  where  the  claim  is  adverse  to 
that  of  the  master. 

Mr.  Bradley,  on  the  same  side,  commented 
on  the  Act  of  1812,  and  said  that  the  permis- 
sion therein  granted  was  only  to  remove  a  slave 
from  one  county  to  another,  under  certain  re- 
strictions; but  it  did  not  authorize  fresh  pur- 
chases to  be  made,  and  importations  for  the 
purpose  of  sale.  He  referred,  also,  to  the  dif- 
ference which  still  existed  between  the  two 
counties  with  regard  to  the  issue  of  a  female 
slave,  as  showing  that  the  old  law  still  prevailed 
in  each  county. 

Mr.  Brent,  in  reply  and  conclusion,  said  that 
the  construction  of  the  law,  as  slated  by  Mr. 
Hoban,  had  not  been  acquiesced  in  by  the  bar 
or  the  people  of  the  district.  Many  thought 
the  decisions  wrong  in  the  cases  referred  to  by 
him;  and,  at  all  events,  the  opinion  of  the  court 
below  was  not  the  law  here.  When  a  slave  is 
brought  from  Alexandria  to  Washington,  he  is 
not  removed  from  one  sovereignty  *to  [*401 
another;  and  so  the  court  decided  in  the  case  of 
The  Bank  of  Potomac. 

Before  the  Act  of  1803,  negroes  could  be  car- 
ried from  Alexandria  to  Washington  for  the 
purpose  of  being  hired  out.  The  Act  of  Mary- 
land of  1796  allowed  it. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

A  writ  of  error  brings  this  case  before  us 
from  the  Circuit  Court  of  the  District  of  Co- 
lumbia. 
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Moses  Bell,  the  defendant  in  error,  filed  a 
petition  in  the  Circuit  Court  representing  that 
he  was  held  in  slavery  by  one  James  Rhodes, 
of  the  said  county,  and  prayed  that  his  rights 
might  be  inquired  into  by  the  court.  The  de- 
fendant pleaded  that  the  said  Moses  was  not 
free,  &c.  The  jury  returned  a  special  verdict, 
and  found  "  that  previous  to  the  year  1837,  the 
petitioner  was  the  slave  of  a  certain  Lawrence 
Hoff.  a  resident  of  Alexandria  County,  in  the 
District  of  Columbia;  that  in  the  year  1887, 
the  said  Hoff,  then  owning  and  possessing  the 
petitioner  as  his  slave,  in  the  County  of  Alex- 
andria aforesaid,  whereof  he  continued  to  be  a 
resident,  did  sell  and  deliver  the  petitioner  to 
one  Little,  then  being  a  resident  of  Washing- 
ton County,  in  the  district  aforesaid,  and  that 
the  delivery  of  the  petitioner  was  made  to  the 
said  Little  in  Alexandria  County  aforesaid, 
and  the  petitioner  was  immediately  removed 
by  said  Little  to  Washington  County  afore- 
said, to  reside,  and  also  for  sale,  whereof  said 
Little  was  resident;  that  the  said  Little  shortly 
afterwards,  to  wit,  about  one  year  or  a  little 
more,  sold  the  petitioner  (o  one  Keeting,  in 
Washington  County,  who  sold  and  delivered 
him  to  the  defendant;  that  since  said  sale  to 
said  Little,  the  petitioner  has  always  been  kept 
and  held  in  slavery  in  the  County  of  Washing- 
ton aforesaid;  that  at<the  time  of  the  sale  and 
delivery  of  the  petitioner  as  aforesaid  by  Hoff 
to  Little,  the  petitioner  was  more  than  forty- 
five  years  of  age,  to  wit,  fifty-four  or  five 
years." 

Upon  the  above  facts  the  Circuit  Court  held 
that  the  petitioner  was  entitled  to  his  liberty. 
To  revise  this  judgment,  the  writ  of  error  has 
been  prosecuted. 

In  the  second  section  of  the  Act  of  the  10th 
of  December,  1791,  the  State  of  Maryland  de- 
clared, "that  all  that  part  of  the  territory 
called  Columbia,  which  lies  within  the  limits 
of  this  State,  shall  be,  and  the  same  is  hereby 
acknowledged  to  be  forever  ceded  and  relin- 
quished to  the  Congress  and  government  of  the 
United  States,  in  full  and  absolute  right  and 
exclusive  jurisdiction,  as  well  of  soil  as  of 
402*]  'persons  residing,  or  to  reside  thereon 
pursuant  to  the  tenor  and  effect  of  the  eighth 
section  of  the  first  article  of  the  Constitution 
of  government  of  the  United  States — provided 
that  the  jurisdiction  of  the  laws  of  this  State, 
over  the  persons  and  property  of  individuals 
residing  within  the  limits  of  the  cession  afore- 
said, shall  not  cease  or  determine  until  Con- 
gress shall,  by  law,  provide  for  the  government 
thereof,  under  their  jurisdiction,  in  manner 
provided  by  the  article  in  the  Constitution  be- 
fore recited." 

Previously  to  the  above  cession,  in  1789, 
Virginia  ceded  to  the  United  States  "ten  miles 
square,  or  any  lesser  quantity,  for  the  purposes 
aforesaid,  as  Congress  might  direct,"  with  the 
reservation  "that  the  jurisdiction  of  the  laws 
of  Virginia  over  the  persons  and  property  of 
individuals  residing  within  the  limits  of  the 
cession  aforesaid,  shall  not  cease  or  determine 
until  Congress  having  accepted  the  said  ces- 
sion, shall,  by  law,  provide  for  the  government 
thereof,  under  their  jurisdiction,  in  manner 
provided  by  the  article  of  the  Constitution  be- 
fore recited."    This  cession  was  accepted. 

By  the  first  section  of  the  Act  of  the  17th  of 
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February,  1801,  Congress  provided,  "  that  the 
laws  of  the  State  of  Virginia,  as  they  now  ex- 
ist, shall  be  and  continue  in  force  in  that  part 
of  the  District  of  Columbia  which  was  ceded 
by  the  said  State  to  the  United  States,  and  by 
them  accepted,"  &c,  "and  that  the  laws  o'f 
the  State  of  Maryland  as  they  now  exist,  shall 
be  and  continue  in  force  in  that  part  of  the 
said  district  which  was  ceded  by  it,  &c.  The 
part  of  the  district  ceded  by  Virginia  consti- 
tutes Alexandria  County,  and  the  part  ceded 
by  Maryland  constitutes  Washington  County. 

As  the  laws  of  Maryland  and  Virginia  hare 
been  adopted  by  the  above  act  of  Congress, 
within  the  counties  respectively  ceded,  it  will 
be  necessary  to  refer  to  those  laws,  so  far  as 
they  have  a  bearing  in  the  present  case. 

By  the  Maryland  statute  of  November,  1796 
(2  Maxcy's  Laws,  851),  it  is  declared,  "that  it 
shall  not  be  lawful  from  and  after  the  passing 
of  this  act,  to  import  or  bring  into  this  State, 
by  land  or  water,  any  negro,  mulatto,  or  other 
slave,  for  sale,  or  to  reside  within  this  State; 
and  any  person  brought  into  this  State  as  a 
slave  contrary  to  this  act,  if  a  slave  before, 
shall  thereupon  immediately  cease  to  be  the 
property  of  the  person  or  persons  so  importing 
or  bringing  such  slave  within  this  State  and 
shall  be  free." 

The  exceptions  to  the  above  provisions  are: 

1.  Any  citizen  of  the  United  States  who  re- 
i  moves  to  Maryland,  'with  a  bona  fide  [_*403 
'  intention  of  becoming  a  citizen,  may  bring  his 
slaves  with  him,  or  bring  them  within  one 
year  afterwards,  provided  such  slaves  have 
been  in  the  United  States  three  years  preced- 
ing the  time  of  their  removal. 

3.  By  the  Act  of  1797,  the  above  privilege  is 
extended  to  the  executors  of  such  persons, 
dying  within  one  year  after  removal,  &c. 

8.  Any  citizen  of  Maryland  who  being  seized 
and  possessed  of  an  estate  of  inheritance  in 
land  in  any  one  of  the  adjoining  States,  who 
employed  slaves  in  the  cultivation  of  said  land, 
is  at  liberty  to  bring  such  slaves  into  the  State 
for  his  own  benefit,  but  not  for  sale,  provided 
such  slaves  had  been  in  one  of  the  adjoining 
States  before  the  21st  of  April,  1788. 

4.  Slaves  acquired  by  descent,  by  a  citiien 
of  Maryland,  may  be  brought  into  the  State  to 
be  employed  by  the  owner,  but  not  for  sale. 

5.  Travelers  or  sojourners  may  bring  their 
slaves  into  the  State. 

By  a  law  of  Virginia  passed  the  17th  of  De- 
cember, 1792,  it  to  declared,  "that  no  perron 
shall  henceforth  be  slaves  within  this  Common- 
wealth, except  such  as  were  so  on  the  17th  of 
October,  1785,  and  the  descendants  of  the  fe- 
males of  them."  And  the  second  section  de- 
clares that  all  "slaves  which  shall  be  brought 
into  this  Commonwealth  and  kept  therein  one 
whole  year  together,  or  so  long  at  different 
times  as  shall  amount  to  one  year,  shall  be 
free."  The  third  section  imposes  a  penalty  on 
any  person  who  shall  import  slaves  into  the 
Commonwealth,  and  also  upon  anyone  who 
shall  sell  or  purchase  such  slaves.  Exception 
is  made  of  a  person  who,  with  a  bona  fide  in- 
tention of  becoming  a  citizen  of  Virginia,  re- 
moves into  the  State,  and  exceptions  extend  to 
some  other  specified  cases. 

By  the  seventh  section  of  the  Act  of  Con- 
gress of  the  3d  of  May,  1802,  it  to  provided, 
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thai  no  part  of  the  laws  of  Virginia  or  Mary- 
land, declared  by  an  Act  of  Congress,  passed 
lie  27th  of  February,  1801.  concerning  the 
District  of  Columbia,  to  be  in  force  within  the 
wid  district,  shall  ever  be  construed  so  as  to 
prohibit  the  owners  of  slaves  to  hire  them 
within,  or  remove  them  to  the  said  district,  in 
the  same  way  as  was  practiced  prior  to  the 
passage  of  the  above- recited  act." 

Again,  bj  the  ninth  section  of  the  Act  of  the 
S4th  of  June,  1812.  Congress  provides,  "that 
it  shall  be  lawful  for  any  inhabitants  in  either 
of  the  said  counties  (of  the  district)  owning 
and  possessing  any  slave  or  slaves  therein,  to 
remove  the  same  from  one  county  into  the  other, 
and  to  exercise  freely  and  fully  all  the  rights 
of  property  in  and  over  the  said  slave  or  slaves 
404*]  therein,  which  would  be  exercised  "over 
him.  her.  or  them,  in  the  county  from  whence 
the  removal  was  made,  anything  in  any  leg- 
islative act  in  force  at  this  time  in  either  of 
the  said  counties  to  the  contrary  notwithstand- 
ing/* 

From  the  foregoing  legislative  action  it  will 
he  seen  that  the  counties  of  Washington  and 
Alexandria  are  governed  by  the  laws  of  the 
States  to  which  the  territories  composing  them 
were  respectively  attached  before  the  cession. 
This  is  especially  true  in  regard  to  the  impor- 
tation and  sale  of  slaves.  Neither  the  Act  of 
Congress  of  1801,  adopting  the  laws  of  the  re- 
spective States,  nor  the  Act  of  1802  above 
afed,  made  any  modification  of  the  Virginia 
or  Maryland  law  in  regard  to  slaves.  It  was, 
undoubtedly,  the  policy  of  Congress,  until  the 
passage  of  the  Act  of  1812,  to  preserve  the 
suae  relation  between  the  counties  of  the  dis- 
trict, on  this  subject,  that  existed  between  the 
two  States. 

A  slave  imported  from  Virginia  to  Mary- 
had,  not  within  one  of  the  exceptions  named, 
waa  free  by  the  Maryland  law.  And  it  is  not 
pretended  that  Bell  can  be  brought  within  any 
one  of  the  exceptions.  The  jury  found  that 
Little  purchased  Bell  in  Alexandria  County, 
and  brought  him  into  Washington  to  reside 
and  for  sale,  the  purchaser'  being  a  resident  of 
Washington  County.  Now,  independently  of 
the  Act  of  1812,  no  one  can  doubt  that  this  act 
of  the  purchaser  entitled  the  petitioner  to  his 
freedom.  Indeed,  he  is  entitled  to  it,  under 
the  express  provision  of  the  Maryland  law. 

The  Act  of  1812  was  designed  to  enable  the 
owner  of  slaves  in  either  of  the  two  counties, 
within  the  district,  to  hire  or  employ  them  in 
the  other.  And  this  is  the  full  purport  of  its 
provision  on  this  subject.  It  clearly  does  not 
authorize  a  citizen  of  Washington  to  go  to  the 
County  of  Alexandria,  purchase  a  slave  and 
bring  him  to  Washington  County  for  any  pur- 
pose, much  less  for  the  purpose  of  sale,  as 
found  by  the  jury  in  this  case.  If  this  could 
be  done,  it  would  subvert  the  whole  policy  of 
the  Maryland  law,  which  was  to  prevent,  ex- 
cept in  specified  cases,  the  importation  of  slaves 
into  the  State.  And  Congress,  by  adopting 
the  Maryland  law,  sanctioned  its  policy. 

It  is  true  that  the  two  counties  of  this  dis- 
trict are  under  the  same  political  organization, 
sad,  in  a  certain  sense,  constitute  one  sover- 
eignty. But  this  can  have  no  effect  upon  the 
question  under  consideration.  It  depends  ex- 
clusively upon  the  laws  referred  to.  No  views 
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of  policy  or  of  supposed  convenience  can  enter 
into  the  decision. 

•The  case  of  The  Bank  of  Alexandria  [*405 
v.  Dyer  (14  Peters.  141)  has  been  relied  on  by  the 
plaintiff  in  error,  as  showing  that  the  counties 
of  Washington  and  Alexandria,  being  united- 
under  the  same  government,  cannot  be  consid- 
ered as  foreign  to  each  other. 

That  was  a  case  where  the  statute  of  limita- 
tion was  pleaded  to  a  suit  in  Washington  Coun- 
ty. The  plaintiffs  replied  that  they  were  citi- 
zens of  Alexandria,  <&c,  to  which  the  defend- 
ant demurred.  And  on  this  state  of  the  plead- 
ing the  question  was,  whether  the  plaintiffs 
were  beyond  seas,  within  the  meaning  of  the 
Maryland  statute.  The  court  held  that  they 
were  not;  ''that  the  counties  of  Washington 
and  Alexandria  resemble  different  counties  in 
the  same  State;  and  do  not  stand  towards  one 
another  in  the  relations  of  distinct  and  separate 
governments." 

The  words  "beyond  seas."  in  the  Maryland 
statute,  were  borrowed  from  the  statute  of  James 
I.  (cfa.21),  and  have  generally  been  construed  in 
this  country  not  literally,  but  as  meaning,  "with- 
out the  jurisdiction  of  the  State."  Now,  in 
reference  to  this  construction,  the  decision  of 
the  court  was  correct,  but  it  can  have  no  direct 
bearing  upon  the  question  under  consideration. 
That  the  District  of  Columbia  must  be  consid- 
ered as  exercising  the  same  general  jurisdiction 
in  both  counties  is  undoubted;  but  the  rights  of 
its  citizens  are  not  governed  by  the  same  laws. 
The  counties* of  Washington  and  Alexandria, 
excepting  the  modification  made  by  the  Act  of 
1812,  are  as  foreign  to  each  other,  as  regards 
the  importation  of  slaves,  as  are  the  States  of  Vir- 
ginia and  Maryland.  Such  we  understand  to 
be  the  settled  doctrine  of  the  Circuit  Court  of 
this  district.  And  this  is  no  unsatisfactory  ev- 
idence of  what  the  law  is.  An  acquiesence  of 
many  years  in  a  course  of  decision  involving 
private  rights,  should  not  be  changed  except 
upon  the  clearest  ground  of  error. 

There  is  a  provision  in  the  Maryland  law  pro- 
hibiting the  owner  of  a  slave  from  manumit- 
ting him,  if  he  be  over  forty-five  years  of  age; 
and  this  is  urged  by  counsel  as  a  reason  why 
the  petitioner  in  thfe  case  should  not  receive  his 
liberty.  lie  is  now  near  sixty  years  of  age; 
but  how  his  rights  are  to  be  affected  by  a  law 
which  restrains  the  master  is  not  perceived.  He 
claims  to  be  wrongfully  held  in  servitude, 
and  the  court  think  his  claim  is  founded  in 
law.  Now,  shall  he  be  kept  in  servitude  be- 
cause his  master,  if  he  were  disposed,  could  not 
manumit  him?  The  law  makes  him  free  with- 
out the  concurrence  of  his  master.  Slaves 
brought  into  the  State  of  Maryland,  in  viola- 
tion of  the  law,  are  declared  to  be  free  without 
reference  to  *their  age.  And  the  court  [*406 
cannot  affix  a  condition  to  this  right  of  freedom 
which  the  law  does  not  authorize. 

Upon  the  whole,  we  are  unanimously  of  opin- 
ion, that  the  judgment  of  the  Circuit  Court  should 
be  affirmed  with  costs. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
;  holden  in  and  for  the  County  of  Washington, 
i  and  was  argued  by  counsel ;  on  consideration 
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whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Cir- 
cuit Court  in  this  cause  be,  and  the  same  is 
hereby  affirmed,  wfth  costs. 


Ctted-19  How.,  668. 


JOHN  RANDEL,  Jun.,  Appellant, 

«. 

WILLIAM  LINN  BROWN. 

WILLIAM  LINN  BROWN,  Appellant. 

t. 

JOHN  RANDEL,  Jun. 

Deposit  MB  in  equity  to  recover — armeer  claim- 
ing a*  security  or  payment — no  lien  can  arise 
from  breach  of  trust. 

John  Randel,  Jun.,  placed  In  the  hands  of  Brown 
two  certificates  of  stock,  which  Brown  afterwards 
refused  to  restore. 

Handel  filedablll.ln  chancery  against  Brown,  al- 
leging that  the  deposit  had  been  made  for  an  espe- 
cial purpose,  which  had  failed.  The  answer  denied 
this,  ana  claimed  a  lien  on  the  certificates,  or  that 
thoy  were  given  as  a  payment. 

Held,  from  the  bill,  answer,  and  evidence,  that 
they  were  not  delivered  to  Brown,  either  as  a  pay- 
ment of  a  debt  to  himself,  or  to  secure  him  from 
responsibility  to  another. 

Held,  also,  that  Brown  had  no  legal  or  equitable 
Interest  in  them  at  the  time  of  the  rendition  of  the 

The  rights  of  the  parties  as  they  stand  when  the 
decree  Is  rendered,  are  to  govern,  and  not  as  they 
stood  at  any  preceding  time. 

The  retention  of  property,  after  the  extinguish- 
ment of  a  lien,  becomes  a  fraudulent  possession. 

"  A  Hen  cannot  arise,  where,  from  the  nature  of 
the  contract  between  the  parties.  It  would  be  in- 
consistent with  the  express  terms  or  the  clear  In- 
tent of  the  contract." 

THESE  two  cases  were  argued  together,  being 
cross  appeals  from  the  Circuit  Court  of  the 
United  Slates  for  the  Eastern  District  of  Penn- 
sylvania, sitting  as  a  court  of  equity. 

The  facts  admitted  or  proved  were  few. 

Prior  to,  and  during  the  year  1881,  Randel 
407*J  was  engaged  in  a  remarkably  •trouble- 
some litigation  with  the  Cheasapeake  &  Dela- 
ware Canal  Company.  In  that  year  Brown  was 
a  student  of  law  m  the  office  of  John  Sergeant, 
Esq.,  of  Philadelphia,  who  was  one  of  Randel's 
counsel.  Through  his  visits  to  the  office,  Ran- 
del became  acquainted  with  Brown,  who  was 
then  twenty-five  years  of  age, 

In  the  latter  part  of  1831,  Randel  removed  to 
the  State  of  New  York,  and  engaged  the  serv- 
ices of  John  M.  Clayton,  Esq.,  of  Delaware, 
who  became  the  principal  counsel  in  the  cause. 

During  the  years  1882  and  1833,  the  suit  was 
prosecuted  in  Delaware  against  the  canal  com- 
pany. Brown  absenting  himself  from  the  office 
of  Mr.  Sergeant,  at  first  partially,  and  then  al- 
most wholly-  The  troublesome  nature  of  the 
controversy  may  be  inferred  from  the  facts, 
that  the  counsel  for  the  canal  company  filed 
sixty-two  pleas,  to  each  of  which  there  was  a 
replication  or  answer.  The  whole  of  these 
were  afterwards  withdrawn ;  the  record  broken 
up;  new  counts  added  to  the  declaration; 
twenty-nine  new  pleas  and  demurrers  filed,  to 
each  of  which  there  was  a  replication  or  are- 
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joinder  in  demurrer,  as  the  case  might  require: 
all  of  which  were  drawn  out  at  full  length.  In 
the  preparation  of  these  papers  Brown  render- 
ed such  aid  as  he  was  able  to  do.  The  demur- 
rers were  argued  at  May  Term  and  November 
Term,  1888,  and  overruled.  On  the  9th  of  De- 
cember, 1838,  the  cause  came  on  to  be  tried, 
and  on  the  25th  of  January,  1834,  the  jury 
found  a  verdict  in  favor  of  Randel  for  $226,- 
88S. 

On  the  18th  of  September,  1834,  the  sum  of 
$2,000,  with  the  interest  due,  and  to  become 
due  thereon,  was  entered  upon  the  record,  as 
being  assigned  for  the  use  of  Brown. 

On  the  22d  of  September.  1884,  Brown  caused 
attachments  to  be  issued  against  the  captains 
of  vessels  passing  through  the  canal  as  garnish- 
ees of  the  tolls. 

On  the  26th  of  September,  1884.  Brown  ac- 
cepted an  order  drawn  by  Randel  in  favor  of 
William  M.  Camac  for  $2,000.  payable  ont  of 
the  first  moneys  he  might  obtain  from  said 
company  on  said  account,  or  from  tolls  attached. 
If  more  than  one  year  should  elapse  before  the 
whole  of  the  $2,000  was  obtained,  then  he  was 
to  pay  to  Camac  an  interest  of  6  per  cent,  on 
whatever  balance  might  remain  unpaid  after 
the  expiration  of  one  year. 

During  the  years  1834,  1885,  and  1886.  tbe 
attachments  became  the  subject  of  much  litiga- 
tion, but  were  ultimately  confirmed. 

In  March,  1836,  an  arrangement  was  made 
between  Randel  and  the  canal  company,  by 
which  the  latter  issued  certificates  of  stock. 
*the  interest  upon  which  and  principal  [*408 
were  to  be  paid  in  preference  to  all  other  debts, 
the  tolls  being  pledged  for  that  purpose.  This 
arrangement,  however,  was  not  consummated 
until  April,  nor  were  the  certificates  issued  un- 
til July.  They  were  then  issued  in  manuscript 
for  $5,000  each.  In  October  they  were  issued 
in  a  printed  form. 

On  the  18th  of  April,  1886,  Randel  gave 
Brown  his  promissory  note  at  ninety  days  for 
$300,  which  was  not  paid. 

On  the  22d  of  October,  1886,  Randel  gave 
Brown  a  power  of  attorney,  authorizing  him  to 
sell,  assign,  and  transfer  unto  himself  or  to  any 
other  person  or  persons,  $10,000  of  the  funded 
debt  of  the  Cheasapeake  and  Delaware  Canal 
Company,  entitled  to  priority  of  payment  and 
transferable  according  to  certificates  thereof, 
numbered  84  and  35,  each  for  $5,000. 

On  the  same  day  Brown  re-assigned  to  Ran- 
del the  $3,000  worth  of  the  judgment  which 
had  been  assigned  to  Brown  on  the  18th  of 
September,  1884. 

Under  the  power  of  attorney.  Brown  trans- 
ferred $10,000  to  himself,  and  took  out  new 
certificates  in  his  own  name. 

On  the  29th  of  October,  1836,  Randel  filed 
his  bill  in  the  Circuit  Court;  for  the  Eastern 
District  of  Pennsylvania,  in  which  he  alleged 
that  he  was  desirous  of  negotiating  a  loan  from 
one  of  the  banks  in  the  city  of  Philadelphia, 
and  hoped  to  do  so  by  depositing  as  collateral 
security  such  of  the  certificates  of  debt,  issued 
by  the  canal  company,  as  might  be  sufficient  to 
protect  the  lender  from  loss,  giving  at  the  same 
time  his  promissory  note  in  the  customary  form ; 
that  he  stated  this  desire  to  Brown,  who  replied 
that  he  had  transacted  business  with  the  Schuyl- 
kill Bank, of  which  his  cousin,  Frederich  Brown, 
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nsi  director,  and  that  he  would  do  what  he 
coold  for  him ;  that  Brown  soon  afterwards  in- 
formed him  that  he  feared  he  could  not  suc- 
ceed; that  the  complainant  then  informed 
Brown  that  he  would  give  $500  for  a  loan  for 
t  twelve-month;  that  the  complainant  and 
Brown  agreed  that,  as  a  premium  was  offered, 
il  would  be  better  that  the  name  of  the  com- 
plainant should  not  appear  in  the  transaction; 
that  Brown  then  said  he  would  negotiate  it  in 
his  own  Dame  upon  the  hypothecation  of  the 
certificates,  to  which  the  complainant  agreed; 
that  the  complainant  afterwards  understood 
from  Brown  that  he  had  drawn  a  note  for  $10,  - 
900.  payable  in  twelve  months,  and  placed  at 
the  foot  of  it  a  memorandum,  showing  that  it 
w  to  be  secured  by  certificates  of  the  debt  of 
ihe  Chesapeake  and  Delaware  Canal  Com- 
409*]  pany;  "that  the  complainant  then  ob- 
vrred  that  it  would  be  well  to  add  that  a  pow- 
er of  attorney  would  be  given  to  sell  or  transfer 
ik  certificates  which  would  enable  the  bank, 
il  aace,  to  draw  the  interest  to  meet  the  note. 

The  bill  further  stated  that  Brown  came  to 
the  bouse  of  the  complainant  in  Wilmington 
ai  the  23d  of  October,  and  stated  that  he  had 
prepared  a  new  note,  according  to  the  form 
thoVe  stated,  which  had  been  presented  to  the 
bank  and  thrown  out;  but  that  it  would  be 
presented  again,  and  it  would  be  proper  for 
tim  to  have  the  certificates  and  a  power  of  at- 
torney authorizing  a  transfer,  in  order  to  give  it 
its  best  chance:  that  the  complainant  assented 
tad  rave  Brown  two  certificates  of  the  charac- 
ter above  described,  of  $5,000  each  and  the 
power  of  attorney ;  that  the  complainant  handed 
la  Brown  •  blank  form  of  a  power  of  attorney 
smUar  to  the  one  which  had  been  filled,  request- 
ing aim  to  fill  it  up  as  a  copy,  and  write  upon 
i;  a  receipt  for  the  power  and  certificates.stating 
in  men  receipt  an  engagement  to  return  the 
certificates  on  the  punctual  payment  of  the 
aote  and  interest,  and  also  an  engagement  to 
Kcoont  to  the  complainant  for  the  dividends 
which  be  might  have  received  whilst  the  certifi- 
cates were  in  his  possession;  that  Brown  prom- 
ised to  make  out  a  fair  copy  of  such  receipt 
md  give  it  to  the  complainant,  which,  however, 
he  wholly  omitted  to  do. 

The  bill  further  stated  that  at  the  next  inter- 
new  between  them,  Brown  said  that  the  Bank 
would  not  lend  the  money,  and  upon  the  com- 
plainants requesting  that  the  certificates  might 
^  restored  to  him.  Brown  refused,  and  said, 
"I  mean  to  hold  the  certificates  and  power  of 
■Homey  until  you  settle  with  me;  I  have  now 
W  you  in  my  power;"  that  the  complainant 
aenied  owing  him  anything,  but  that  he  had 
always  intended  to  make  him  (Brown)  a  hand- 
some present. 

The  bill  further  stated  that  the  complainant 
west  immediately  to  the  office  of  the  canal 
company  for  the  purpose  of  slopping  the  trans- 
fer, bat  found  that  Brown  had  effected  it  on 
Monday ,  the  24th  of  October  (the  power  having 
!*en  given  to  him  on  Saturday,  the  22d),  and 
bad,  on  Tuesday  morning,  received  fresh  certifi- 
cates in  his  own  name. 

The  bill  then  charged  that  these  proceedings 
of  Brown  were  fraudulent  proceedings,  and  a 
direct  breach  of  trust;  that  the  deposit  of  the 
certificates  was  made  in  the  hands  of  Brown 
Mealy  as  a  trustee,  iu  the  full  trust  and  reliance 
BowudS. 


that  no  use  whatever  would  be  made  of  it  but 
for  the  purpose  of  procuring  a  loan  from  the 
Schuylkill  Bank.  "Itthen  called  upon  [»410 
Brown  to  answer  whether  he  did  not  receive 
the  certificates  and  power  of  attorney  in  trust 
and  confidence,  in  the  manner  and  under  the 
circumstances  aforesaid,  and  to  answer  the 
several  charges  in  the  bill,  concluding  with  a 
prayer  that  Brown  might  be  ordered  to  restore 
the  certificates,  and  in  the  meantime  an  in- 
junction might  issue. 

In  March,  1837,  Brown  filed  his  answer,  in 
which  he  set  forth  that  as  early  as  the  spring  of 
1881,  at  the  instance  and  request  of  the  com- 
plainant, he  engaged  in  the  service  of  the  said 
complainant,  and  particularly  in  the  suit  with 
the  canal  company;  that  he  had  various  duties 
to  perform,  and  assisted  in  the  preparation  of 
papers  of  great  extent  and  importance  •  that  he 
attended  diligently  to  these  services;  that  his 
whole  time  from  1831  to  1836  was  entirely  at 
the  command  of  the  complainant;  that  soon 
after  the  engagement  the  complainant  informed 
him  that  he  would  pay  the  respondent  a  reason- 
able compensation  for  the  time  actually  bestow- 
ed in  his  service  in  any  event ;  that  he  would 
bear  his  traveling  and  other  expenses;  and  that 
in  the  eventof  success, he,  the  complainant,  would 
pay  to  the  respondent  two  and  a  half  per  cent, 
on  the  sum  received  in  the  said  suit  with  the 
canal  company. 

The  answer  further  set  forth  that  the  assign- 
ment of  $2,000  of  the  judgment  was  made  to 
the  respondment  in  payment, up  to  that  period, 
of  the  time  expended  by  the  respondent  in  the 
service  of  the  complainant. 

The  answer  further  set  forth  that  the  com- 
plainant desired  him  to  accept  an  order  in 
favor  of  Camac  for  $2,000,  promising  to  place 
funds  in  the  hands  of  the  respondent  to  pay  and 
take  up  the  said  order,  which  order  the  respond- 
ent accepted. 

The  answer  further  stated  that  in  April,1836, 
the  complainant  gave  to  the  respondent  his 
promissory  note  for  $300  as  a  payment  for  the 
time  expended  since  the  assignment  of  the 
judgment,  which  note  was  never  paid  by  the 
complainant. 

The  answer  further  set  forth  that  on  the  20th 
of  October,  1836,  after  a  conversation  between 
the  parties  respecting  asettlement  between  them- 
selves, the  complainant  took  from  his  pocket 
two  certificates  of  the  funded  debt,  each  for 
$5,000,  and  handed  them  to  the  respondent.and 
upon  the  respondent  asking  what  they  were  for, 
the  complainant  replied,  "they  are  to  pay  you 
and  Mr.  Camac,"  adding  that  he  wished  the 
respondent  to  go  to  New  Castle  and  re-assign 
the  judgment  For  $3,000.  In  consequence  of 
this,  the  respondent  did  go  to  New  Castle  and 
re-assign  the  judgment.on  which  same  day  the 
•complainant  executed  to  the  respond-[*4 1 1 
ent  the  power  of  attorney  spoken  of  in  the  bill. 

The  answer  then  averred  that  the  transfer  of 
slock  had  been  made  by  the  respondent  to  him- 
self, and  that  the  certificates  had  been  given  to 
him,  not  in  trust,  but  absolutely  as  a  payment 
to  himself  for  a  debt  due  and  ascertained  from 
the  said  complainant, and  to  place  him  in  funds 
for  the  payment  of  the  order  in  favor  of  Camac. 
An  account  was  also  alleged  against  the  com- 
plainant, the  particulars  of  which  were  stated. 

The  answer  admitted  that  the  respondent  had 
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applied  to  his  cousin,  Frederick  Brown,  to  pro- 
cure a  loan  of  money  for  the  complainant, 
amounting  to  $10,000;  that  he  drew  his  note 
for  that  sum,  stating  at  the  foot  of  it  that  the 
same  amount  of  the  funded  debt  of  the  canal 
company  would  be  offered  as  collateral  security, 
but  denied  that  Frederick  Brown  was  to  receive 
$500,  or  that  the  note  was  offered  at  the 
Schuylkill  Bank,  or  any  other  bank.  It  denied 
also  that  the  matter  of  the  loan  had  any  con- 
nection with  the  two  certificates  handed  to  the 
respondent  by  the  complainant.  On  the  con- 
trary.it  averred  that  the  loan  was  to  be  secured 
by  other  certificates. 

The  answer  further  averred  that  no  allusion 
was  made,  directly  or  indirectly,  by  the  com- 
plainant, to  the  certificates  or  power  of  attorney, 
until  a  conversation  in  which  the  respondent 
declined  to  act  as  agent  for  the  complainant  in 
the  purchase  of  a  piece  of  ground,  unless  the 
complainant  would  pay  all  his  debts;  and  that 
the  complainant  then,  for  the  first  time,  with 
great  asperity,  asked  why  the  respondent  had 
not  given  him  a  receipt  for  the  certificates.  The 
conversation  proceeded  with  much  warmth, 
and  terminated  with  a  demand  from  the  com- 
plainant for  a  restoration  of  the  certificates  and 
a  refusal  to  surrender  them  on  the  part  of  the 
respondent.  The  answer  then  replied  particu- 
larly to  the  interrogatories  of  the  complainant, 
and  concluded  by  saying  that  the  certificates 
were  surrendered  to  the  court  upon  the  presen- 
tation of  the  complainant's  bill. 

Under  commissions  to  take  testimony,  a  vast 
mass  of  evidence  was  collected,  consisting 
chiefly  of  the  declarations  of  the  parties  respect- 
ively as  to  the  compensation  which  Brown  was 
to  receive  for  his  services,  and  the  value  of 
those  services. 

In  May,  1839,  the  case  was  referred  to  John 
M.  Scott,  Thomas  I.  Wharton,  and  Peter 
McCall,  Esquires,  who  were  authorized  to  act  as 
masters  therein,  with  power  to  take  depositions, 
Ac.,  and  directed  to  report  the  evidence  to  the 
court,  together  with  a  statement  by  the  said 
412*]  *mastere,or  a  majority  of  them,  of  such 
facts  as  in  their  opinion  were  established  by  the 
evidence,  together  wkh  their  opinion  touching 
any  matters  on  questions  which  they  may  deem 
material  for  consideration ;  and  especially,  first, 
to  report  the  terms,  consideration,  and  condi 
tions  of  the  transfer  of  the  two  certificates  of 
debt  referred  to  in  the  bill  and  answer,  in  the 
consideration  of  which,  the  answer  of  the  de- 
fendant, so  far  as  it  is  responsive  to  the  aver- 
ments of  the  bill  or  interrogatories,  or  a  denial 
of  the  former,  is  to  be  taken  as  evidence  of  the 
cause, according  to  the  rules  of  equity.  Second, 
to  report  what  sums  of  money  have  been  paid 
by  the  plaintiff  to  defendant,  for  or  on  account 
of  disbursements  made  by  defendant — time, 
labor  expended,  services  rendered,  for  or  to  the 
plaintiff,  for  his  use  or  at  his  request;  whether 
any  sum  is  yet  due  to  defendant  therefor,  and 
to  what  amount. 

Two  of  the  masters  united  in  a  report;  the 
third  filed  a  separate  one. 

The  two  masters  in  their  report  recapitulated 
the  principle  part  of  the  evidence  which  led 
them  to  their  conclusion,  and  found: 

1.  That  the  delivery  of  the  certificates  by  the 
complainant  to  the  respondent  was  not  absolute, 
but  upon  a  trust. 
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2.  That  the  trust  was  to  raise  money. 

3.  That  of  the  money  so  to  be  raised,  part 
was  to  be  paid  to  Mr.  Camac;  and  that,  as  to 
this  part,  the  respondent  had  a  direct  interest 
in  the  execution  of  the  trust,  in  consequence  of 
his  acceptance  of  the  draft  in  favor  of  Mr. 
Camac,  referred  to  in  the  answer,  and  of  bis  re- 
transfer  of  the  interest  in  the  judgment  upon 
which  the  draft  was  drawn. 

4.  That  another  portion  of  the  money  so  to 
be  raised  was  to  be  paid  to  Mr.  C.  IngersolL 

5.  That  no  express  appropriation  of  the  bal- 
ance, or  any  part  thereof,  was  made  at  the  time 
by  the  complainant  in  favor  of  the  respondent. 

6.  But  that  an  intention  had  been  declared 
previously,  by  the  complainant,  to  pay  or  pre- 
sent to  the  respondent,  through  the  medium  of 
such  certificates,  a  sum  of  money,  the  amount 
of  which  was  not  stated  or  specified,  as  a  com- 
pensation or  remuneration  for  his  services  dur- 
ing the  pendency  of  the  suit  with  the  Chesa- 
peake and  Delaware  Canal  Company;  but  we 
do  not  find  that  any  express  reference  to  such 
declared  intention  was  made  at  the  time  of  the 
transaction. 

7.  That,  in  point  of  fact,  no  money  was 
raised  upon  the  certificates. 

*8.  That,  on  Monday,  the  twenty-  [*418 
fourth  of  October,  1886,  the  certificates  were 
transferred  by  the  respondent  (under  the  power 
of  attorney )  to  himself,  and  so  remain ;  and, 

0.  That,  since  the  filing  of  the  bill  in  this 
case,  the  complainant  has  parted  with  all  the 
remaining  certificates  of  debt  due  to  him  by 
the  said  Chesapeake  and  Delaware  Canal  Com- 
pany. 

The  two  masters  further  reported  that  the 
weight  of  testimony  was  against  the  allegation 
that  the  transfer  of  the  $2,000  was  in  payment 
for  time  expended. 

They  further  reported  that  such  a  promise 
was  made  by  the  complainant,  as  the  respond- 
ent has  set  forth ;  but  that  nothing  was  due  to 
the  respondent  for  his  time  expended. 

They  further  reported  that  for  labor  and 
services  rendered  by  I  he  respondent  to  the 
complaintant,  for  his  use  and  at  his  request, 
there  was  due  a  sum  equal  to  two  and  one  half 
per  cent,  on  the  amount  of  the  judgment  re- 
covered against  the  canal  company,  viz.,  the 
sum  of  $5,650.64.  And  that  the  debt  due  to 
Mr.  Camac  had  been  paid  by  Randel  since  the 
cause  commenced. 

On  the  subject  of  payments,  the  two  masters 
reported  that  there  was"  a  balance  of  $10,  which 
was  to  be  applied  to  Mr.  Randel's  credit  on  tbe 
general  account. 

The  third  master  concurred  with  the  other 
two  as  to  the  contract  for  two  and  one  half  per 
cent.,  and  that  tbe  transfer  of  the  certificates 
was  in  trust;  but  was  of  opinion  that  Brown's 
own  claim  was  to  be  paid  out  of  the  proceeds, 
and  that  the  $2,000  contract  was  not  disproved 
by  evidence  sufficiently  strong  to  deprive  tbe 
answer  of  the  weight  given  to  it  by  the  rules 
of  equity. 

Numerous  exceptions  to  this  report  were  filed 
by  both  the  complainant  and  respondent;  on 
the  part  of  the  complainant  it  was  objected 
that  the  report  was  erroneous,  because, 

1.  The  part  of  the  answer  which  stated  the 
contract  for  two  and  one  half  per  cent,  was  not 
responsive  to  the  bill. 
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2.  The  respondent  furnished  no  account  or  - 
disbursements  made  or  services  rendered. 

i.  The  payments  alleged  to  hare  been  made 
were  not  proved. 

i  The  sum  of  $80  was  a  payment  and  not  a 
loan. 

5.  That  nothing  was  due  to  the  respondent 
from  the  complainant. 

On  the  part  of  the  respondent  it  was  objected, 

1.  That  the  sums  charged  to  the  respondent 
it  the  account  were  not  sustained  by  the  evi- 
dence. 

414*]    *2.  That  the  masters  had  not  allowed 
th*  respondent  sufficient  credits. 

In  October,  1841,  the  cause  came  on  to  be 
bard  upon  bill,  answer,  replication, master's  re- 
port, exhibit*,  depositions,  and  exceptions  to  re- 
port, and  the  court  decreed  that  the  exceptions  to 
tk  master's  report  be  disallowed :  that  there  was 
da*  by  the  complainant  to  the  respondent  the 
sun  of  $5,649.04,  with  interest  thereon  from 
ik  fifth  day  of  May,  1840,  making  together 
tk  Mun  of  $6. 136,  which  said  sum  should  be 
pud  and  satisfied  by  and  out  of  certain  certifl- 
«w  of  debt  or  the  proceeds  thereof  given  to 
tk  complainant  by  the  Chesapeake  and  Dela- 
sire  Canal  Company,  and  then  under  the  con- 
trol of  the  court.  And,  it  is  further  ordered 
tkt  the  costs  of  the  suit,  including  the  fees  of 
tk  masters,  be  divided  between,  and  equally 
paid  by  the  complainant  and  respondent. 

Prom  this  decree  both  parties  appealed  to 
'lis  court. 

Mmrt.  J.  R.  JngertoU  and  C.  JngertoU,  Jun., 
'■a  Baodel. 

Hatn.  J.  B,  Tyton  and  Cadwaliader  for 
Brown. 

The  argument  consisted  chiefly,  upon  both 
ofes,  in  an  examination  and  comparison  of  the 
evidence;  and  it  is  therefore  thought  advisable  to 
'«t  it  Some  legal  positions  were  taken  and  au- 
thorities adduced  to  support  them,  which  will 
k  mentioned. 

Xr.  J.  B,  JngertoU. 

Where  an  answer  is  discredited  in  one  par- 
ticular, it  is  weakened  in  the  remainder.  ( 5 
Xoaroe.  23.) 

A  claim  existing  will  not  justify  the  reten- 
tion of  trust  funds.  (9  Wheat..  Palmer  v. 
Uracil;  Thompson  v.  Byre,  Supreme  Court  of 
Pennsylvania,  3  De  Saussure's Chan.  Rep.,  208; 
11  Wheat,  185.) 

The  answer,  setting  up  a  contract,  is  not  re- 
•xnsrre  to  any  part  of  the  bill,  and  a  defend 
■nt  is  only  a  witness  as  to  what  he  is  asked.  ( 2 
S«ew.,  302;  2  Johns.  Chan.  Ca.,  88, 90;  1  Bibb, 
1*3;  8Cowen,  887;  1  Wash.,  Va..  224;  1  Mumf., 
S5.) 

Mr.  J.  B.  Tyton. 

The  confessions  of  a  party  form  the  weakest 
"fall  evidence  deemed  admissible  in  law.  (Ber- 
■rtv.  Flour  nog,  4  J.  J.  Marsh. ,  101 ;  Harding 
v.  Bnokt,  5  Pick.,  244;  Smiling  v.  Utterbaeh,  1 
«■*,  609;  Lineh  v.  Linek,  10  Ves.,  517,  518; 
JVmw  r.  lhomat,  2  J.  J.  Marsh.,  65;  Mbrrit 
».  Mtrrit,  2  Bibb,  311;  Logan  v.  MeChord'e 
415*]  Hart,  *2  A.  K.  Marsh.,  225;  2  Johns. 
Cfea-  Rep.,  412;  RoberUon  v.  RoberUon,  9 
Watt's  Rep.,  48.) 

A.  power  of  attorney,  if  coupled  with  an  in- 
"  in  the  thing,   is  irrevocable.     (Hunt  v. 
mmmmim,  8  Wheat.,  175;  also  1  Peters.l.) 

The  assignment  of  the  judgment  and  the 
Howijma.  U.  8.,  Book  11. 


power  of  attorney  here  are  under  seal.  Every 
deed  imports  consideration.  (Plowd.,308:  Burr. 
Rep.,  1687.) 

In  a  case  of  fraud,  if  parties  be  in  pari  delicto, 
a  court  of  equity  may  interpose  for  a  complain- 
ant upon  terms,  or,  owing  to  his  demerit,  may 
abstain  from  the  slightest  interference.  (1 
Fonbl.  Eq.,  bk.  1,  sec.  8,  note  h,  and  cases 
cited;  2  Story's  Eq.  Juris.,  6, 7,  and  cases  cited.) 

Parties  to  a  bill  are  held  to  as  strict  account 
in  proof  of  the  case  stated  as  parties  to  an 
answer,  for  the  court  pronounces  its  decree 
secundum  allegata  etpropata.  L Boone  v.  Chile*, 
10  Peters,  209,  also  4  Mod.  Rep.,  21,  29;  8 
Wheat.,  527;  6  Wheat.,  468:  2  Wheat.,  880;  2 
Peters,  612;  11  Wheat.,  103;  7  Peters,  274;  2 
Ves.,  243;  1  Marsh.,  835; 3 Bibb,  530.) 

He  who  asks  the  aid  of  a  court  of  equity  must 
offer  to  do  equity.    (St.  John  v.  Halford,  Bart. 

1  Chan.  Ca.,  part  97;  Lord  Dacres  v.  Orompe, 
3  Chan.  Ca.,  part  87;  Stanley  v.  Oadsby,  10  Pe- 
ters. 621 ;  Brown  v.  Swann,  10  Peters,  497 ;  see 
501.) 

Mr.  Cadwaliader  cited  the  following  authori- 
ties in  addition  to  those  cited  by  Mr.  Tyton, 
respecting  the  declarations  of  parlies:  7 Mod- 
ern, 49;  Foster,  243;  Hardin,  549;  4  Serg.  & 
Rawle.  331,  332;  14  Howell's  State  Trials,  case 
of  Duke  of  Richmond. 

Because  a  man  does  what  is  wrong,  a  court 
should  not  take  away  what  belongs  to  him  and 
give  it  to  another,  to  whom  it  does  not  belong. 

A  party  may  justify  on  a  good  ground, 
although  there  is  also  a  bad  ground  in  the  case. 
(12  Modern,  887;  Comyn,  78;  Fitzherbert, 
Avowry,  282;  3  Coke,  26  a;  2  Leonard.  196;  7 
T.  R.,  654,  658,  4  Bingham's  New  Cases,  638; 

2  Dowl.  &  Ryl.,  755,  756;  1  Eq.  Ca.  Abr.,  854; 
2  Chan.  Ca.,  28;  1  Vernon,  49,  51;  2  Vernon, 
159;  14  Journal  House  of  Lords,  601,  reversing 
case  in  2  Vernon;  2  Ball  &  Biggar,  271;  11 
Wheat.,  125,  126;  12  Peters,  297;  f  Chan.  Ca., 
97;  2  Chan.  Ca.,  87;  1  Peters,  382,  883.) 

Mr.  C.  Ingersoll,  Jun.,  in  addition  to  arguing 
upon  the  evidence,  commented  *upon  [*416 
many  of  the  above  authorities,  to  show  that 
they  were  not  applicable  to  the  case. 

Mr.  Juttice  McKinlbt  delivered  the  opinion 
of  the  court: 

Randel  filed  his  bill  against  Brown,  on  the 
chancery  side  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania; 
in  -which  he  states  that,  wishing  to  negotiate  a 
loan  of  $10,000,  to  be  secured  on  certificates  of 
the  funded  debt  of  the  Chesapeake  and  Dela- 
ware Canal  Company,  he  applied  to  Brown  to 
aid  him  in  the  negotiation  with  one  of  the 
banks  in  Philadelphia.  And  that  it  was  agreed 
between  them  that  Randel  should  deliver  to 
Brown  two  certificates  of  the  funded  debt  of 
the  canal  company,  for  $5,000  each,  and  exe- 
cute to  him  a  power  of  attorney,  authorizing 
him  to  transfer  the  certificates  to  himself,  or  to 
any  other  person ;  and  that  Brown  should,  upon 
his  own  note,  and  the  pledge  of  the  certificates, 
if  practicable,  obtain  a  loan  for  Randel. 

And  in  pursuance  of  this  agreement,  he  exe- 
cuted the  power  and  delivered  it  and  the  certifi- 
cates to  Brown.  That  instead  of  obtaining  a 
loan  of  money,  as  he  had  promised,  Brown 
transferred  the  certificates  to  himself,  and  deliv- 
ered them  up  to  the  canal  company,  and  ob- 
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tained  new  ones  in  his  own  name.  That  when 
Randel  applied  to  Brown  to  know  whether  he 
had  obtained  the  loan  of  $10,000  for  him.Brown 
replied  that  he  had  bad  news  for  him — "  I  have 
not  succeeded  at  the  bank;"  that  the  bank  had 
a  disposition  to  lend,  but  had  not  the  means. 
That  Randel  then  requested  him  to  return  the 
certificates  of  debt,  which  Brown  refused  to  do; 
saying,  he  intended  "to  hold  on  to  them,"  till 
Randel  settled  with  him,  or  made  him  the  pres- 
ent he  had  promised  him. 

Randel  then  put  the  following  interroga- 
tories to  Brown:  "  Whether  he  did  not  receive 
the  certificates  and  power  of  attorney  in  trust 
and  confidence,  in  the  manner  and  under  the 
circumstances  aforesaid ;  and  whether  he  had 
any  interest  in  the  same,  and  was  not,  in  hold- 
ing the  same,  a  mere  trustee  for  the  complain- 
ant, and  did  not  refuse  to  deliver  them  to  him; 
and  whether  he  did  not  transfer  said  certificates 
to  himself,  on  Monday,  the  84th  of  October; 
and  what  circumstances  occurred  before  the 
board  of  directors,  or  were  communicated  to 
him;  and  whether  he  did  not  inform  the  com- 
plainant that  he  had  not  succeeded  at  the  bank, 
and  give  the  complainant  to  believe  that  he  had 
made  application  on  that,  or  the  preceding 
day;  and  whether  the  certificates  were  not 
transferred  by  said  Brown  to  his  own  use, 
41 7*1  *and  not  for  the  use  of  the  complainant; 
and  what  use  or  disposition,  if  any,  he  had 
made  thereof,  and  to  whom,  and  for  what  con- 
sideration." 

The  answer  denies  all  the  material  allegations 
of  the  bill,  except  it  admits  the  receipt  of  the 
power  of  attorney  and  the  certificates  of  debt. 
Brown  then  sets  up,  in  his  answer,  a  claim  for 
services  rendered  to  Randel,  from  the  early 
part  of  the  year  1831  till  the  94th  day  of  Octo- 
ber, 1836,  of  various  kinds,  but  particularly, 
in  attending  to,  and  preparing  for  trial,  a  suit 
brought  by  Randel  against  the  said  canal  com- 
pany. And  he  alleges  that  Randel  agreed  to 
give  him  a  reasonable  compensation  for  time  to 
be  expended  in  his  service,  in  any  event,  and  to 
pay  his  traveling  and  other  expenses;  and  in  the 
event  of  success  in  the  suit,  the  additional  com- 
pensation of  two  and  a  half  per  cent,  on  the 
amount  that  might  be  received  thereon;  and 
that  Randall  finally  recovered  judgment,  and 
receivel  from  the  company  the  sum  of  $230,000 
in  payment  thereof. 

But  before  the  payment,  and  while  it  was 
uncertain  whether  anything  would  be  realized 
from  the  judgment,  Brown  states  that,  from 
exposure  in  the  service  of  Randel,  he  was  taken 
sick,  and  it  being  uncertain  whether  he  would 
recover  or  not  he  applied  to  Randel  for  pay- 
ment for  the  time  then  expended  in  his  service, 
whereupon  Randel  caused  to  be  transferred  to 
the  use  of  Brown  $2,000,  part  of  said  judgment. 
And  a  short  time  thereafter,  about  the  month 
of  September,  1834,  Randel  requested  him  to 
accept  an  order,  drawn  on  him  by  Randel,  in 
favor  of  a  certain  William  H.  Camac,  for  $2,- 
000,  promising,  at  the  same  time,  to  place 
funds  in  his  hands  to  meet  its  payment;  which 
induced  him  to  accept  it.  Brown  refers  to 
the  order,  in  his  answer,  and  which  is  as  fol- 
lows: 

"  Sir:  Out  of  the  sum  of  $2,000  with  interest 
due,  and  to  beepme  due  thereon,  which  was  as- 
signed, at  my  request,  by  Samuel  H.  Hodson, 

$88 


to  you,  being  one"  fifth  part  of  the  sum  assigned 
by  me  to  him,  on  trust,  the  27th  of  January T»M, 
out  of  the  judgment  obtained  by  me  against  Ux 
Chesapeake  and  Delaware  (Janal  Company 
please  to  pay  to  William  H.  Camac,  or  order,  ih< 
sum  of  $2,000,  out  of  the  first  moneys  you  ob 
tain  from  said  company  on  said  account,  or  on 
account  of  tolls  attached.  If  more  than  one  yesi 
elapse  before  you  obtain  the  whole  of  said  sue 
of  $2,000,  then  pay  to  said  Camac  an  interesi 
of  six  per  cent,  on  whatever  balance  may  re 
main  unpaid,  after  the  expiration  of  said  tern 
of  one  year."  Brown  accepted  this  order  on  um 
26th  of  September,  1884. 

•It  is  further  charged  in  the  answer,  [*418 
that  on  the  18th  day  of  April,  1886,  for  tune  ex 
pended  in  his  service,  from  the  date  of  the  assign 
ment  of  the  said  sum  of  $2,000,  down  to  tin 
time,  Randel  save  to  Brown  a  promissory  nob 
for  $300,  payable  ninety  day  after  date.  He  tbei 
charges,  that  the  two  certificates  of  debt  wen 
delivered  to  him  by  Randel  on  the  20th  of  Octo 
ber,  1886,  for  the  purpose  of  paying  himsel 
and  the  debt  of  $2,000  to  Camac.  And  at  lb 
same  time  Randel  requested  him  to  go  to  Not 
Castle  and  re-assign  the  part  of  said  judgmen 
which  had  been  assigned  to  him  as  aforesaid 
and  that  he,  Randel,  would  then  execute  th 
power  to  Brown  to  enable  him  to  transfer  ssi 
two  certificates  of  debt  to  himself.  And  ai 
cordingly,  on  the  22d  of  the  same  month,  he  i 
New  Castle  re-assigned  to  Randel  said  sum  c 
$2,000,  part  of  said  judgment,  and  receive 
from  him  the  power  of  attorney,  authoririn 
him  to  transfer  said  two  certificates  of  deb 
numbered  34  and  86,  to  himself,  or  any  otlu 
person. 

And  in  answer  to  the  interrogatories  in  tl 
bill.  Brown  says,  "  that  he  did  not  receive  sai 
certificates  and  power  of  attorney,  in  trust  an 
confidence,  in  the  manner  and  under  the  ci 
cumstances  therein  set  forth,  but  absolutely,  i 
an  unqualified  transfer,  in  payment  of  a  del 
due  to  him  by  the  complainant,  and  distinct! 
admitted  by  him,  and  to  enable  him,  the  r 
spondent,  to  pay  William  H.  Camac  the  amoui 
of  his,  the  respondent's,  acceptance,  as  befo 
stated;  and  that  said  respondent  has  an  absolu 
and  unqualified  interest  in  the  certificates, 
the  whole  amount  of  their  principal  and  interw 
and  that  he  does  not  hold  them  as  trustee  f< 
the  complainant,  nor  any  other  person,  but : 
his  own  right,  and  for  his  own  use. 

"  And  that  he  did  refuse  to  deliver  said  ee 
tificates  to  the  complainant,  and  did  actual 
transfer  said  certificates  to  himself,  on  Monda 
the  24th  day  of  October  last;  and  that  he  d 
not  place  said  certificates  before  the  directo 
of  the  Schuylkill  Bank  on  Monday,  the  24th. . 
Tuesday,  the  25th  of  October  last.  That  tout- 
ing the  disposition  your  respondent  has  ma< 
of  the  said  certificates,  he  says,  that  they  st 
stand  in  the  name  of  your  respondent,  and  we 
surrendered  to  this  honorable  court,  on  the  pi 
sentation  of  the  complainant's  bill  of  complain  I 
To  the  answer  the  complainant  filed  a  genei 
replication.  And,  after  time  had  been  allow 
the  parties  to  take  depositions,  the  court  ref  i 
red  the  case  to  three  masters,  with  special  i 
structions. 

The  masters,  after  a  very  thorough  examic 
tion  of  the  evidence  in  *the  cause,  re-  [*4 1 
ported  against  the  claim  of  Brown  for  separs 
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compensation  for  time ;  but  allowed  him  the  two 
and  a  half  per  cent,  commissions,  claimed  in 
his  answer,  amounting  to  $5,659.64,  as  com- 
pensation for  all  services  rendered.  Both  par- 
ties excepted  to  the  report.  Brown  to  that  part 
of  it  which  disallowed  his  claim  for  separate 
compensation  for  time;  and  Randel  excepted  to 
that  part  which  allowed  to  Brown  two  and  a 
half  per  cent,  on  the  amount  of  the  judgment 
tgainst  the  canal  company. 

The  court  overruled  these  and  all  other  ex- 
ceptions, confirmed  the  report  of  the  masters, 
■nd  rendered  a  decree  in  favor  of  Brown  for 
lac  amount  allowed  by  the  masters,  with  in- 
terest from  the  fifth  day  of  May,  1840,  amount- 
ing together  to  the  sum  of  $6,186,  to  be  paid 
oat  of  these  two  certificates.  From  this  decree 
both  parties  hare  appealed  to  this  court. 

The  right  of  Brown  to  compensation  for  time, 
tad  his  right  to  commissions  on  the  amount  of 
the  Judgment,  are  both  involved  in  his  assertion 
of  the  more  general  right,  to  be  compensated 
for  all  his  services  out  of  these  certificates.  The 
principal  questions,  therefore,  which  we  deem 
a  accessary  to  examine  are,  1st.  Were  the  cer- 
tificates delivered  to  Brown  in  payment  of  a 
debt  to  himself,  and  to  pay  the  debt  to  Camac? 
And  if  they  were  not  so  delivered,  then,  2d. 
Had  Brown  such  a  legal  or  equitable  interest  in 
the  certificates  as  authorized  the  decree  of  the 
court  below?  A.  just  solution  of  these  questions 
depends  upon  a  proper  examination  of  the  evi- 
dence applicable  to  them,  and  the  particular 
circumstances  under  which  the  witnesses  ac- 
quired a  knowledge  of  the  facte  they  have  de- 
posed to. 

shortly  after  the  bill  was  filed,  and  before 
Brown  had  filed  his  answer,  he  went  to  Dela- 
ware to  ascertain  what  evidence  he  could  obtain 
from  persons  having  a  knowledge  of  the  services 
at  had  rendered  to  Randel.  And  from  the  in- 
quiries he  made  of  several  of  the  witnesses,  and 
the  disclosures  made  to  them  of  the  nature  of 
h*  controversy  with  Randel,  it  is  reasonable  to 
oppose  that  he  intended,  at  that  time,  to  rest 
tit  defense  upon  the  amount  and  value  of  his 
•rrriees  only,  and  that  he  bad  not  then  thought 
of  claiming  the  certificates  as  having  been  de- 
arend  to  him  in  payment  of  a  debt  due  for 
those  services.  The  depositions  of  four  of  those 
penons  are  found  in  the  record;  T.  B.  Roberts 
Kites,  in  his  deposition,  that  Brown  asked  him 
what  evidence  he  could  give  as  to  the  value  of 
fch  services  while  with  Randel,  stating  that  the 
witness  was  aware  of  his  having  been  for  years 
anas  business  for  him. 

42u*]  *The  witness  then  says  that  Brown 
•Med  to  him,  "  that  the  certificates  had  been 
pot  into  his  hands  by  Mr.  Randel;  to  raise 
Booey  upon  them,  to  pay  certain  debts  of 
feadeV*  in  Philadelphia;  one  of  which  he  men- 
lined  was  to  Mr.  Camac;  I  think,  be  stated 
ahuatlf,  under  some  obligation  to  have  paid  by 
Mr.  Randel;  and  another  debt  to  Mr.  Charles 
lagersoll;  he  did  not  state  that  the  balance  was 
far  himself.  He  said  he  had  exerted  himself  to 
■eeotiate  the  certificates  to  several  persons,  but 
bo  not  succeeded;"  "that  Mr.  Randel  wished 
Mat  to  return  the  certificates  to  him,  but  he  had 
wfaaed  to  do  so  until  Mr.  Randel  settled  certain 
fcfctibeowed." 
A.  C.  Gray,  to  whom  Brown  applied  for  the 

purpose  of  getting  his  services  as  commissioner 
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to  take  depositions  for  him  in  this  suit,  says, 
Brown  stated  "that  he  had  received  a  transfer 
of  $10,000  from  Randel  of  the  canal's  debt  for 
the  purpose  of  raising  money,  with  which  Mr. 
Randel  wished  to  pay  his  debts; he  stated,  also, 
that  Mr.  Randel  owed  him  money  for  services 
which  he  had  rendered  him  during  the  long 
litigation  which  had  taken  place  between  Randel 
and  the  canal  company.  In  consequence  of  tbese 
things,  he  had  determined  to  hold  on  to  these 
certificates  as  the  only  means  to  enforce  the  set- 
tlement of  his  claims." 

Thomas  Janvier,  another  of  these  witnesses, 
states  that  when  Brown  applied  to  him  to  as- 
certain what  testimony  he  could  give  in  this 
case.  Brown  stated  that  Randel  had  promised 
to  pay  him  two  and  a  half  per  cent. on  the  judg- 
ment against  the  canal  company.  The  witness 
replied  that  his  testimony  might  operate  against 
him.  as  the  only  claim  ne  had  ever  heard  him 
assert  was,  that  he  intended  to  make  Randel 
pay  him  $2,000  for  his  services.  Janvier  then 
says,  "that  in  the  course  of  the  conversation 
he  gave  me  a  history  of  the  transaction  upon 
which  this  suit  is  founded ;  and  told  me  that 
Randel  had  given  him  these  certificates,  which 
are  now  in  controversy,  for  the  purpose  of  ne- 
gotiating a  loan  to  pay  certain  debts  he  had 
contracted  —  debts  due  to  Mr.  Camac,  Mr. 
Charles  Ingersoll,  and  himself ;  so  far  I  recollect 
positively.  I  am  certain  from  the  information 
of  Mr.  Brown,  that  the  certificates  were  given 
for  the  purpose  of  negotiating  a  loan,  to  enable 
Randel  to  pay  certain  creditors.  I  am  certain 
he  named  Mr.  Camac,  Mr.  C.  Ingersoll,  and 
himself  as  creditors."  •    • 

Cornelius  D.  Blaney,  the  fourth  witness,  says 
he  does  not  recollect  that  Brown  stated  how  the 
certificates  came  into  his  hands ;  in  other  respects 
his  testimony  is.  substantially,  the  same  as  that 
of  the  other  *three  witnesses;  and  it  ap-  [*421 
pears  that  he  was  present  at  the  conversation 
between  Brown  and  the  witness  Roberts. 

After  collating  this  evidence  with  clearness 
and  ability,  the  masters  proceed  to  say:  "  It  is 
remarkable  that  to  none  of  these  persons  did  the 
respondent  state  the  fact  that  he  had  transfer- 
red these  certificates  into  his  own  name;  it  is 
remarkable  also,  that  if,  at  that  time,  he  did 
entertain  the  same  clear  and  positive  concep- 
tions of  his  rights,  which  is  set  forth  in  the 
answer,  he  did  not  simply  and  plainly  state  that 
right,  and  say,  "they  (the  certificates)  were 
given  in  payment,  or  part  payment  of  my  own 
claim,  and  of  my  liability  to  Mr.  Camac  We 
cannot  close  our  minds  to  the  force  of  the  testi- 
mony of  these  four  persons.  It  has  been  ably 
urged  that  evidence  gathered  from  the  declara- 
tions of  a  party  is  unsafe,  peculiarly  liable  to 
the  effects  of  misapprehension,  of  inattention, 
of  defect  of  recollection — that  a  word  omitted, 
or  displaced,  may  change  the  whole  character 
of  the  declaration.  We  have  felt  the  force  of 
the  argument,  but  it  does  not  prevail  against 
the  influence  of  the  concurring  testimony  of 
four  intelligent  and  respectable  men,  giving  a 
very  uniform  account  of  the  respondent's  rep- 
resentation of  his  own  case;  and,  in  relation 
to  the  question  of  trust,  giving  such  a  narration 
as  to  lead  to  one  and  the  same  result.  We  have 
olwerved,  too.  that  it  is  the  same  species  of  evi- 
dence upon  which  the  respondent  asserts  his 
alleged  contract  with  the  complainant,  which 
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'contract  he  states  in  his  answer,  in  the  words 
or  declarations  of  the  complainant,  alleged  to 
have  been  uttered  to  himself,  at  a  time  much 
less  recent  than  his  own  declarations  to  the 
witnesses." 

*  "The  testimony  of  these  witnesses,  then, 
establishes,  in  our  opinion,  and  accordingly  we 
find,  and  so  report — 

"  1.  That  the  delivery  of  the  certificates  by 
the  complainant  to  the  respondent  was  not 
absolute,  but  upon  a  trust. 

"  2.  That  the  trust  was  to  raise  money. 

"  8.  That  of  the  money  so  to  be  raised,  part 
was  to  be  paid  to  Mr.  Camac;  and  that  as  to 
this  part,  the  respondent  had  a  direct  interest 
in  the  execution  of  the  trust,  in  consequence  of 
his  acceptance  of  the  draft  drawn  in  favor  of 
Mr.  Camac,  referred  to  in  the  answer,  and  of 
his  re-transfer  of  the  interest  in  the  judgment 
upon  which  the  draft  was  drawn. 

"  4.  That  another  portion  of  the  money  so 
to  be  raised  was  to  be  paid  to  Mr.  C.  Ingersoll. 

'"  S.  That  no  express  appropriation  of  the 
422*]  balance,  or  any  part  "thereof ,  was  made 
at  the  time  by  the  complainant  in  favor  of  the 
respondent." 

We  concur  entirely  with  the  masters  in  their 
reasoning,  and  in  the  conclusions  they  have  ar- 
rived at,  upon  this  testimony,  except  as  to  the 
supposed  interest  of  Brown  in  the  execution  of 
the  trust,  mentioned  in  the  third  specification. 
Upon  that  we  shall  have  occasion  to  comment 
in  another  part  of  this  opinion.  This  evidence 
sustains  the  allegations  of  the  bill  fully,  and 
contradicts  the  answers,  as  to  the  objects  and 
purposes  for  which  the  two  certificates  were 
delivered  by  Randel  to  Brown.  There  is,  there- 
fore, no  further  pretense  to  say  that  Brown  re- 
ceived the  certificates  in  payment  of  a  debt  to 
himself,  and  for  the  purpose  of  paying  the 
debt  to  Camac.  And  this  evidence  establishes 
another  material  fact  in  this  case;  and  that  is, 
that  Brown  had  no  interest  or  property  in  the 
certificates  before  they  were  delivered  to  him 
by  Randel;  and  whether  be  acquired  any  in 
them  afterwards,  leads  us  to  the  consideration 
of  the  second  question.  Had  Brown  such  an 
equitable  interest  in  the  certificates  as  authorized 
the  decree  of  the  court  below? 

In  the  third  specification  before  referred  to, 
the  masters  reported  that  Brown  had  a  direct 
interest  in  the  certificates,  on  account  of  his 
acceptance  of  Randel's  order  in  favor  of  Camac, 
and  his  having  relinquished  to  Randel  his  in- 
terest in  the  judgment.  It  is  difficult  to  ascer- 
tain upon  what  ground  it  was  assumed,  at  the 
date  of  the  report,  that  Brown  had  an  interest 
in  these  certificates.  The  order  was  drawn 
upon  a  special  and  contingent  fund,  which 
might  never  be  received;  and  until  received, 
Brown  was  not  liable  to  pay.  There  is  no 
proof  in  the  cause  that  can  be  relied  upon  to 
show  on  what  consideration  the  re-assignment 
was  made,  unless  the  statements  in  Brown's 
answer  are  to  be  received  as  evidence.  When 
the  answers  of  the  defendant  are  directly  re- 
sponsive to  the  allegations  of  the  bill,  they 
amount  to  positive  proof.  But  in  this  case 
there  is  no  allegation  in  the  bill  in  relation  to 
this  assignment  or  re-assignment.  Brown,  in 
giving  a  history  of  the  transactions  between 
him  and  Randel,  sets  up  in  his  answer  this  sum 
of  $2,000  as  having  been  assigned  to  him  in 
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part  payment  of  his  services;  and  in  another 
part  of  bis  answer,  he  states,  that  upon  receiv- 
ing the  certificates  and  power  of  attorney,  at 
the  request  of  Randel,  he  re-assigned  his  in- 
terest in  the  judgment  to  him. 

This  being  clearly  matter  in  avoidance,  it  a 
entitled  to  no  more  consideration,  as  evidence, 
than  are  the  allegations  of  the  bill.  There 
*is  no  evidence,  therefore,  that  the  re-  [*423 
assignment  was  made  in  consideration  of  the 
delivery  of  the  certificates  by  Randel  to  Brown. 
But  there  is  strong  presumptive  evidence  tost 
it  was  made  in  consideration  of  the  payment  of 
the  order  to  Camac  by  Randel,  or  of  his  prom- 
ise to  Brown  that  he  would  pay  it;  for  it  ap- 
pears by  the  report  of  the  masters  that  it  was 
admitted  by  the  parties;  and  the  counsel  on 
both  sides,  that  the  amount  of  the  order  had 
been  paid  by  Randel  to  Camac  after  the  com- 
mencement of  this  suit. 

But  if  Brown  had  even  acquired  a  valid  lien 
on  the  certificates,  on  account  of  the  acceptance 
of  the  order,  and  the  re-assignment  of  his  in 
terest  in  the  judgment,  the  payment  of  the 
order  by  Randel,  pending  the  suit,  extinguished 
the  lien,  and  no  decree  ought,  on  account  of 
this  supposed  lien,  to  have  been  rendered  in 
favor  of  Brown;  for  it  is  the  rights  of  the 
parties,  at  the  time  the  decree  is  rendered,  that 
ought  to  govern  the  court  in  rendering  the 
decree.  In  either  aspect  of  the  case,  however, 
Brown's  right  to  these  certificates  is  reduced  m 
naked  possession;  and,  since  his  lefusal  to 
restore  them  to  Randel,  his  possession  has  been 
fraudulent. 

It  has  been  contended,  by  Brown's  counsel, 
that,  as  the  masters  have  reported  that  a  large 
amount  was  due  from  Randel  to  Brown,  and 
that  Randel  had  parted  with  all  the  rest  of  hit 
certificates  of  funded  debt,  that,  therefore 
Brown  had  a  right  to  payment  out  of  tb< 
certificates  in  controversy  in  this  case.  In  sup 
port  of  this  proposition,  they  relied  on  the  case 
of  Handy  and  Harding  (11  Wheat.,  108). 

The  bill,  in  that  case,  stated  that  Wheaton 
under  whom  the  complainants  claimed,  as  heirs 
at-law,  about  the  year  1802,  began  to  exhibil 
symptoms  indicating  loss  of  intellect,  and  sool 
became  incompetent  to  the  management  of  hi 
estate.  Under  these  circumstances,  it  wa 
agreed  among  his  children,  that  Hardy,  win 
had  married  his  daughter,  should  endeavor  U 
take  his  estate  out  of  his  hands,  and  presern 
it  for  the  benefit  of  his  heirs-at-law.  That  i 
was  agreed  that  Wheaton  should  be  prevail** 
on  to  convey  the  real  property  to  Handy,  for  i 
nominal  consideration,  who  should  forthwitl 
execute  an  instrument  of  writing  declaring  tha 
he  took  and  held  the  same  in  trust  1st.  Ti 
provide  a  decent  support  for  the  grantor  durin 
his  life;  and  after  a  full  remuneration  for  lii 
expenses  and  trouble,  in  that  respect,  to  hoi 
the  residue  of  the  estate  for  the  benefit  of  th 
heirs-at-law.  Handy  procured  the  conveyanc 
from  Wheaton,  and  entered  upon  and  possesse 
the  property  till  his  death,  but  refused  t 
execute  the  declaration  of  trust. 

♦The  bill  then  prayed  for  an  account ;  [*4t  2- 
and  that  a  decree  might  be  rendered,  exonenv 
ing  the  estate  from  the  deed  to  Handy,  aft* 
satisfying  his  just  claims,  &c. 

The  answer  denied  that  Wheaton  was  it 
capable  of  conveying  when  the  deed  was  madi 
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It  denied  also  that  the  defendant  purchased  as 
•  trustee,  and  averred  that  he  was  a  purchaser 
for  s  fall  and  valuable  consideration. 

The  Circuit  Court  decreed  that  the  deed 
-bcwld  be  set  aside;  and  that  an  account  should 
be  taken  of  the  receipts  and  disbursements  of 
Htodj,  and  that  he  should  be  credited  for  all 
advances  made,  and  charges  incurred  for  the 
maintenance  of  Wheaton  during  his  life,  and 
for  repairs  and  improvements  made  on  the 
estate.  This  part  of  the  decree  was  affirmed 
by  the  Supreme  Court.  Handy's  possession  of 
the  estate  was  consistent  with  the  intention  of 
die  parties ;  the  advances  made  and  charges  in- 
curred for  the  maintenance  of  Wheaton.  were 
Ktording  to  their  agreement;  and  the  repairs 
sod  improvements  nude,  preserved  the  estate, 
ind  enhanced  its  value.  Thus  far  Handy 
executed  the  trust  fairly,  and  thereby  acquired 
a  lien  on  the  funds  in  his  hands,  arising  from 
the  rents  and  profits;  nor  were  these  acts  taint- 
ed by  his  subsequent  fraud,  in  refusing  to 
execute  other  parts  of  the  trust;  and  besides 
the  complainants  in  their  prayer  for  relief 
•attorned  the  court  to  allow  Handy  his  just 
dxims  against  the  estate.  This  case  does  not, 
therefore,  give  any  support  to  the  proposition 
lammed  by  the  council  of  Brown. 

There  is  no  parallel  between  these  cases,  as 
>  brief  comparison  will  show.  Brown's  pos- 
aenton  of  the  certificates,  after  refusing  to  re- 
store them  to  Randel,  was  not  only  fraudulent, 
hot  wholly  inconsistent  with  the  contract  with 
Sudei;  and  in  violation  of  the  trust  upon 
vhich  be  received  them.  And  Randel,  so  far 
bom  authorizing  the  court  to  allow  Brown's 
dura  out  of  the  certificates,  stated  positively 
is  Us  bill  that  he  owed  him  nothing.  The 
proof  shows  conclusively  that  Brown  bad 
•either  property  nor  interest  in  the  certificates 
before  they  were  delivered  to  him  by  Randel. 
files  be  can  show,  therefore,  that  he  has  a 
Sen  on  them,  he  can  neither  hold  them  as  se- 
eority  for  the  payment  of  the  claims  set  up  in 
bis  answer,  nor  is  he  entitled  to  payment  out 
of  them,  at  law  or  in  equity.  To  create  a  lien 
m  a  chattel,  the  party  claiming  it  must  show 
the  jwt  possession  of  the  thing  claimed ;  and 
•o  person  can  acquire  a  lien,  founded  upon  his 
own  illegal  or  fraudulent  act,  or  breach  of 
dory;  nor  can  a  lien  arise,  where,  fiom  the  nat- 
ure of  the  contract  between  the  parties,  it 
425*]  *would  be  inconsistent  with  the  ex- 
pee  terms,  or  the  clear  intent  of  the  contract. 
For  example,  if  the  goods  were  deposited  in  the 
possessaon  of  the  party  for  a  particular  purpose, 
■consistent  with  the  notion  of  a  lien,  as  to  hold 
them  or  the  proceeds  for  the  owner,  or  a  third 
penoo.  (8tory  on  Agency,  78,  74,  75; 
Umprier  v.  Patley,  2  Term  R,  486;  Orantton 
t.  Tie  Philadelphia  Insurance  Company,  5  Bin. , 
98:  Tumo  v.  Betaune,  2  Desaus,  286;  Jarvit 
r.  Open,  15  Mass..  R.  889.  895;  Weymouth  v. 
Brtftr.  1  Vesey.  Jim..  416;  Taylor  v.  Robin- 
m.  8  Taunt.  R.  648:  Gray  v.  Wilton,  9  Watts, 
MS:  Madden  v.  Kemptter,  1  Camp.,  12;  Crock- 
j*dr.  Winter,  2  Camp.,  124.) 

In  the  case  of  Madden  v.  Kemptter,  Lord 
EQenborough  said:  "The  defendant  being 
ssder  an  acceptance  for  Captain  Hart,  whose 
•gent  he  had  been,  might  have  retained  a  sum 
«  noaey  to  answer  that  acceptance.  But  the 
plamtnT  is  entitled  to  recover  this   sum  of 

HOWARD  2. 


money,  the  defendant  having  obtained  it  by 
misrepresentation.  He  mentioned  nothing  of 
the  acceptance;  he  obtained  it  as  a  balance 
when  no  balance  was  due  to  him.  He  cannot, 
therefore,  set  up  the  lien  to  which  he  might 
otherwise  have  been  entitled."  Lord  Ellen- 
borough  held  the  same  doctrine  in  the  case  of 
Crockford  v.  Winter;  and  the  same  doctrine 
was  held  in  Taylor  v.  Robinson  (8  Taunt.) 

In  this  case  of  Madden  v.  Kemptter,  it  is  ad- 
mitted that  Kempster  would  have  had  a  good 
lien  on  the  £60  if  he  had  obtained  the  money 
honestly,  and  in  the  course  of  business.  But 
having  obtained  it  by  misrepresentation  he  was 
not  permitted  to  set  up  the  lien,  to  which  he 
might  otherwise  have  been  entitled.  How, 
then,  can  Brown  set  up  a  lien  on  these  certifi- 
cates, holding  possession  of  them  as  he  does, 
by  just  as  gross  a  fraud?  There  is  no  aspect  in 
which  the  question  can  be  placed,  consistently 
with  the  evidence  and  the  authorities  above 
cited,  that  will  justify  the  decree  in  his  favor. 
To  permit  this  decree  to  stand  would  be  to 
sanctify  fraud,  and  to  allow  Brown,  by  taking 
advantage  of  his  own  wrong,  to  obtain  com- 
pensation for  his  services  in  a  court  of  chancery, 
upon  a  case  purely  cognizable  in  a  court  of 
law ;  the  decree  of  the  Circuit  Court  is  there- 
fore reversed,  and  the  cause  is  remanded  to  the 
Circuit  Court  with  directions  to  enter  a  decree 
for  the  plaintiff,  conformably  to  this,  opinion, 
and  that  the  defendant  pay  costs  in  both 
courts. 

ORDER. 

Randel 

Brown. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  *from  the  Circuit  [*420 
Court  ofthe  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here  or- 
dered and  decreed  by  this  court,  that  the  decree  of 
the  said  Circuit  Court  be,  and  the  same  is  here- 
by reversed,  with  costs;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  with  directions  to  that  court  to 
enter  a  decree  for  the  complainant  conformably 
to  the  opinion  of  this  court,  and  that  the  de- 
fendants pay  the  costs  in  both  courts. 

ORDER. 

Brown 

v. 
Randel. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  this 
appeal  be,  and  the  same  is  hereby  dismissed, 
with  costs;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  Circuit  Court, 
with  directions  to  that  court  to  proceed  therein 
conformably  to  the  opinion  of  this  court  in  this 
case  on  the  appeal  of  the  complainant. 


Clted-9  Wall.,  888. 
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SU8AN  LAWRENCE,  Plaintiff  in  Error, 
v. 
ROBERT  McCALMONT,  HUGH  McCAL- 
MONT,  and  WILLIAM  JOHNSON  NEW- 
ELL, Defendant*. 

Guaranty  construed — consideration  sufficient  to 
support  action  on  parol  contract — notes  depos- 
ited for  collection  as  security — only  ordinary 
diligence  required. 

The  following  guarantee,  viz. : 

"In  consideration  of  Messrs.  J.  and  A.  Lawrence 
having  a  credit  with  your  house,  and  in  further 
consideration  of  $1  paid  me  by  yourselves,  receipt 
of  which  I  hereby  acknowledge,  I  engage  to  you 
that  they  shall  fulfil  the  engagements  they  have 
made  and  shall  make  with  you,  for  meeting  and 
re-imbursing  the  payments  which  you  may  assume 
under  such  credit  at  their  request,  together  with 
your  charges ;  and  I  garanty  you  from  all  payments 
and  damages  by  reason  of  their  default. 

"Sou  are  to  consider  this  as  a  standing  and  con- 
tinuing guarantee,  without  the  necessity  of  your 
apprising  me,  from  time  to  time  of  your  engage- 
ments and  advances  for  their  house ;  and  in  case  of 
a  change  of  partners  In  your  firm  or  theirs,  the 
guarantee  Is  to  apply  and  continue  to  transactions 
afterwards,  between  the  firms  as  changed,  until 
notified  by  me  to  the  contrary." 

Is  a  continuing  guarantee,  and  includes  not  only 
transactions  under  a  letter  of  credit  existing  at  the 
date  of  the  guarantee,  but  also  transactions  which 
arose  under  a  second  letter  granted  at  the  expira- 
tion of  the  first ;  although  the  second  credit  con- 
tained a  proviso  "that  the  bills  be  drawn  by,  or  In 
4»7»1  favor  *of  parties  permanently  resident  in 
Europe ;  and  if  made  from  the  continent,  they  be 
made  at  the  customary  date,  say  three  months." 

The  principles  laid  down  in  the  case  of  Bell  v. 
Bruen  (1  Howard,  169,  186),  which  should  govern 
the  construction  of  commercial  guaranties,  re- 
viewed and  confirmed. 

A  valuable  consideration,  however  small  or  nom- 
inal, If  given  or  stipulated  for  In  good  faith,  is, 
in  the  absence  of  fraud,  sufficient  to  support  an  ac- 
tion on  any  parol  contract,  and  this  is  equally  true 
as  to  contracts  of  guaranty  as  to  others. 

The  consideration  in  this  case  was  not  past. 

The  question,  whether  or  not  the  guarantor  had 
sufficient  notice  of  the  failure  of  the  principals  to 
pay  the  debt,  was  a  question  of  fact  for  the  Jury. 

where  notes  are  deposited  for  collection  by  way 
of  collateral  security  for  an  existing  debt,  the  case 
does  not  fall  within  the  strict  rules  of  commercial 
law.  applicable  to  negotiable  paper.  It  falls  under 
the  general  law  of  agency ;  and  the  agents  are  only 
bound  to  use  due  diligence  to  collect  the  debts. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  facts  were  these: 

Robert  McCalmont  and  the  other  defendants 
in  error  were  co-partners  in  trade,  in  London, 
trading  under  the  name  of  McCalmont  Brothers 
&  Company. 

In  the  year  1888,  J.  &  A.  Lawrence  were 
merchants  who  resided  at  Brooklyn,  near  New 
York,  in  the  same  house  with  their  mother, 
Susan  Lawrence,  the  plaintiff  in  error.  Their 
counting-house  was  in  the  city.  McCalmont 
Brothers  &  Co.  had  agents,  j.  Gihon  &  Co., 
also  residing  in  New  York. 

On  the  21st  of  November,  1838,  J.  &  A. 
Lawrence  obtained  from  the  agents  at  New 
York  the  following  letter: 

Note.— At  to  the  construction  and  effect  of  contin- 
uing and  otherjmaranties,  see  note  to  Drummond 
v.  Preston,  12  wheat.,  516 ;  also  note  to  Edmondston 
v.  Drake,  5  Pet.,  624 :  also  note  to  Mauran  v.  Bullae, 
16  Pet.,  528. 
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"  New  York,  21st  Nov.,  188a 
Messrs.  McCalmont  Brothers  &  Co.,  London: 

Gent. :  We  have  granted  to  Messrs.  J.  A  A 
Lawrence,  of  this  city,  a  credit  with  yon  of 
£10,000,  say  ten  thousand  pounds  sterling,  to 
be  availed  of  within  six  months  from  this  time, 
in  such  drafts  as  they  may  direct,  at  four 
months'  date,  against  actual  shipments  of  goods 
for  their  account,  and  coming  to  their  adore*; 
said  goods  to  be  forwarded  through  you  or  your 
agents. 

The  above  credit  is  granted  under  their  en 
gagement  to  cover  your  acceptances  before 
maturity,  by  direct  remittances  from  this  coun- 
try of  approved  sixty  day  bills — seconds  of  ex- 
change to  be  handed  to  us  for  transmission  to 
you.  You  are  to  charge  one  percent  commis- 
sion *on  the  amount  accepted,  and  to  [*428 
keep  the  account  at  five  per  cent  interest  per 
annum.     We  are,  gents,  your  ob.  st, 

John  Gihon  &  Co." 

In  the  course  of  the  trial,  William  Davidson 
being  under  examination,  the  plaintiff's  coun- 
sel asked  the  witness  whether  the  letter  of  credit 
of  21st  November,  1888,  was  delivered  on  an 
agreement  for  the  guaranty.  To  this  evidence 
the  defendant's  counsel  objected,  as  irrelevant 
and  inadmissible.  The  Judge  decided  that  it 
was  admissible  for  the  purpose  of  showing  the 
nature  and  character  of  the  plaintiff's  claim  on 
J.  &  A.  Lawrence,  but  not  to  vary  the  con- 
struction of  the  guaranty,  and  admitted  the 
evidence;  to  which  the  defendant's  counsel  ex- 
cepted. 

The  witness  then  testified  that  the  said  letter 
of  21st  November,  1888,  was  delivered  on  Mr. 
Lawrence's  proposal  of  his  mother's  security 
for  the  credit,  which  will  be  presently  men- 
tioned. 

On  the  23d  of  November,  1888,  this  letter 
was  transmitted  to  England  with  the  following 
indorsement: 

"  New  York,  Nov.  82, 188a 
Messrs.  McCalmont  Bros.  &  Co. 

Gent. :  You  will  please  accept  our  Mr.  A 
T.  Lawrence's  df  ts.  for  amount  of  within  credit, 
in  such  amounts,  and  at  such  times,  as  he  may 
draw.  Your  ob.  St., 

J.  &  A.  Lawrence." 

On  the  10th  of  December.  1888,  Mr.  A.  TV 
Lawrence,  being  then  in  England,  received  tfci 
above  letter,  and  forwarded  it  to  London, 
companied  by  the  following  letter  from  ' 
self: 

"Nottingham,  Dec'r  10th.  1888. 
Messrs.  McCalmont,  Bros.  A  Co.,  London: 

Gent. :  I  now  hand  you  inclosed,  Messrs.  A 
Gihon  &  Co.'s  letter  of  credit  on  you,  in  fv 
of  my  house,  J.  &  A.  Lawrence,  indorsed  o> 
to  me  for  £10.000  sterling,  and  will  you  ptaM 
write  me,  giving  authority  to  draw  for  tk 
amount?  I  observe  that  one  of  the  condilka 
of  the  credit  is,  thai  goods  to  the 
the  same  shall  be  shipped  through  your  aaeMM 
Will  you  please  inform  me  the  names  of  A 
houses  in  Liverpool  and  London  through 
you  would  wish  the  shipments  made? 
address  me  at  this  place. 

Respectfully,  your  obt  serv'ts., 
A.  T.  La 

On  the  11th  of  December.  1888. 
Brothers  &  Co.  acknowledged  the 
the  above  letter  as  follows: 
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429»]  '"London,  11th  Dec.,  1888. 

A.  T.Lawrence,  Esq.,  Nottingham: 

Sir:  We  have  to  acknowledge  receipt  of 
roan  of  yesterday's  date,  covering  (he  letter  of 
credit  in  your  house's  favor,  opened  by  our  mu- 
toal  Mends.  Messrs.  John  Gihon  &  Co.,  say  to 
the  extent  of  ten  thousand  pounds  sterling,  to 
be  availed  of  by  drafts  on  us  at  four  months 
against  actual  shipments  of  goods  for  their  ac- 
oxutt.  and  going  to  their  address:  said  goods, 
if  shipped  from  Liverpool,  to  be  forwarded 
through  our  agent  there,  Nathan  Cairns,  Esq., 
India  Buildings,  or  from  hence  through  us,  or 
wch  shipping  agent  as  you  may  appoint;  but 
in  that  case,  a  copy  of  the  bill  of  lading  to  be 
lodged  with  us  prior  to  presentation  of  your 
draft*,  and  such  drafts  to  appear  within  thirty 
d*n  from  date  of  shipment.  This  credit  to  be 
trailed  of  within  six  months  from  the  21st 
alto.,  and  your  house  undertaking  to  comply 
with  the  other  stipulations  stated  in  it  by 
Mean.  J.  Gihon  &  Co.,  viz. :  that  they  engage 
to  cover  our  acceptances  before  maturity,  by 
direct  remittances  from  United  States  by  ap- 
proved bills  of  sixty  days,  the  seconds  to  be 
forwarded  to  us  through  our  agents,  Messrs. 
Mo  Gihon  &  Co.,  your  house  to  pay  us  one 
per  cent  commission  on  the  amount  of  our  ac- 
<tptaoces  and  disbursements;  the  account  to  be 
kept  at  five  per  cent,  interest  per  annum, 
<hich  credit  we  hereby  confirm  to  you,  trust- 
in*  that  in  opening  an  account  with  your  re- 
•ptdable  firm  it  will  lead  to  a  mutually  agreea- 
ble and  profitable  correspondence. 

We  remain,  sir,  your  most  obedt.  servt, 
McCalmont  Bros.  &  Co. 

It  it  to  be  understood  that  the  above  credit  is 
'be  only  one  you  have  in  Europe. 

McC.  Bros.  &  Co." 

Ob  the  17th  of  December,  1838,  Susan  Law- 
wee,  the  plaintiff  in  error,  wrote  the  follow- 
ing letter: 

Messrs.  McCalmont  Brothers  &  Co..  London: 

Gent. :  In  consideration  of  Messrs.  J.  &  A. 
Lawrence  having  a  credit  with  your  house,  and 
ia  farther  consideration  of  one  dollar  paid  me 
nr  yourselves,  receipt  of  which  I  hereby  ac- 
knowledge, I  engage  to  you  that  they  shall  ful- 
fil the  engagements  they  have  made  and  shall 
Bake  with  you,  for  meeting  and  ro-imbursing 
(he  payments  which  you  may  assume  under 
wch  credit  at  their  request :  together  with  your 
entries,  and  I  guaranty  you  from  all  payments 
wi  damages  by  reason  of  their  default. 
430*]  *You  are  to  consider  this  a  standing 
and  continuing  guarantee  without  the  neces- 
sity of  your  apprising  me,  from  time  to  time, 
of  tout  engagements  and  advances  for  their 
•owe;  and  in  case  of  a  change  of  partners  in 
V*u  firm  or  theirs,  the  guarantee  is  to  apply 
and  continue  to  transactions  afterwards  between 
fee  firms  aa  changed,  until  notified  by  me  to 
fte  contrary.  Yours,  respectfully, 

Susan  Lawrence." 

Under  these  documents  advances  were  made 
and  settled;  and  for  the  transactions  within  six 
Booths,  from  November  21, 1888,  nothing  was 
<UinwJ. 

At  the  expiration  of  the  six  months  the  credit 
*a»  renewed  by  the  following  letter: 

"New  York,  June  12th,  1889. 
Moan.  McCalmont  Brothers  &  Co.,  London: 

Gent. :  With  reference  to  our  letter  of  21st 
Howard  x. 


November  last,  opening  a  credit  on  your  good 
selves,  favor  Messrs.  J.  &  A.  Lawrence  for 
£10,000.  to  be  drawn  within  six  months  from 
that  date,  and  which  expired  by  limitation  last 
month.  We  hereby  renew  the  same  for  a  like 
period  from  the  date  hereof,  and  under  the 
same  stipulations,  with  this  proviso,  that  the 
bills  be  drawn  by;  or  in  favor  of  parties  per- 
manently resident  in  Europe;  and  if  made  from 
the  continent,  they  be  made  at  the  customary 
date,  say  three  months. 

We  remain,  Ac.. 

John  GraoN  &  Co." 

In  the  course  of  the  trial  William  Davidson, 
again  called  by  the  plaintiff's  counsel,  was 
asked,  whether  at  the  time  of  the  renewal  of 
the  credit  in  June,  1889,  a  conversation  took 
place  with  Mr.  Lawrence  respecting  the  appli- 
cation of  the  guaranty  to  it;  to  which  the  de- 
fendant's counsel  objected;  but  the  judge  ad- 
mitted the  same,  to  show  the  nature  and  char- 
acter of  the  plaintiff's  claim  on  J.  &  A.  Law- 
rence, but  not  to  affect  the  construction  of  the 
guaranty;  to  which  the  defendant's  counsel 
excepted.  The  witness  then  testified  that  Mr. 
Lawrence,  on  that  occasion,  called  on  him, 
and  asked  if  it  was  agreeable  for  witness'  firm 
to  continue  the  credit  for  £10.000.  Witness 
replied  that  he  had  no  objection  to  continue  it 
on  the  same  terms  as  before;  stating  that  it  was 
to  be  on  his  mother's  guaranty  attached  to  the 
previous  credit;  be  answered  that  he  did  not 
expect  it  on  any  other  terms,  or  without  the 
guaranty.  Witness  was  in  a  hurry,  and  said 
that  he  should  refer  to  it,  to  find  out  whether 
the  guaranty  was  for  a  particular  credit,  or 
was  a  continuing  guaranty.  'Witness  [*43 1 
afterwards  referred  to  the  letter  of  guaranty, 
and  subsequently  drew  up  the  letter  continu- 
ing the  credit,  and  delivered  it  to  Mr.  J.  D. 
Lawrence,  and  exhibited  to  him  his  mother's 
letter;  he  read  it. 

The  plaintiffs'  counsel  then  offered  to  prove 
that  both  the  house  of  J.  Oihon  &  Co.,  and  J. 
&  A.  Lawrence  acted  upon  the  guaranty  as  a 
continuing  guaranty.  To  this  the  defendant's 
counsel  objected;  but  the  judge  admitted  the 
evidence,  for  the  purpose  or  showing  thai  both 
acted  upon  it  as  a  continuing  guaranty,  but 
not  to  vary  the  construction  of  the  guaranty 
itself;  to  which  the  defendant's  counsel  ex- 
cepted. The  witness  then  testified  that  Mr. 
Lawrence  and  he  both  agreed  that  it  was  a 
continuing  guaranty,  and  as  such  no  new  let- 
ter was  needed. 

Witness  testified  that  their  house  received 
sundry  bills  receivable,  understood  and  repre- 
sented to  be  business  paper,  not  at  maturity 
when  received,  to  be  collected  and  realized,  as 
far  as  they  could  do  it,  and  the  proceeds  to  be 
remitted  to  the  plaintiffs  for  the  credit.  It  was 
a  distinct  understanding  between  witness'  firm 
and  J.  &  A.  Lawrence,  that  they  received  this 
paper  subject  to  its  encashment,  on  being  paid 
at  maturity.  Witness  has  had  a  statement 
made  of  the  proceeds  of  the  paper  thus  depos- 
ited. Witness'  firm  had  realized  from  it,  and 
remitted  £1.809  16*.  6d.  The  amount  due  on 
the  plaintiffs'  said  account  with  J.  &  A.  Law- 
rence, crediting  those  remittances,  and  charging 
interest  to  the  third  day  of  May,  instant,  is 
£9,712  11*.  Ad.—  amounting  in  dollars,  at  $4.85 
to  the  pound  sterling,  to  $47,105.95. 
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On  the  28th  June,  1830.  this  letter  was  re- 
ceived by  Mr.  A.  T.  Lawrence,  being  still  in 
England,  and  forwarded  with  the  following 
letter  from  himself: 

"  Nottingham,  June  28,  1839. 
Messrs.  McCalmont  Bros.  &  Co. 

Dear  Sirs:  By  the  Steamer  "Great  West- 
ern," I  have  received  a  letter  of  credit  for 
£10,000,  granted  to  our  house  by  your  friends 
Messrs.  J.  Oihon  &  Co.,  on  your  house,  which 
I  now  hand  you  inclosed.  £5,000  of  the  same 
I  wish  you  to  hold  subject  to  the  drafts  of 
Messrs.  Jones,  Gibson  &  Ord,  of  Manchester, 
drawn  at  such  times  and  for  such  amounts  as 
they  may  deem  proper.  The  balance  you  will 
hold  subject  to  my  draft,  or  the  drafts  of  such 
parties  as  I  may  advise  at  the  time  of  their 
drawing.  I  am,  gent,  your  ob't.  serv't. 
A.  T.  Lawrence." 

It  is  understood,  of  course,  in  case  of  your 
432*]  confirming  the  above  *named  credit, 
that  the  remittances  to  meet  the  drafts  drawn 
against  it  shall  be  in  such  bills  as  are  approved 
of  by  your  friends  in  New  York. 

On  the  5th  of  July,  1880,  the  receipt  of  the 
above  was  acknowledged  by  the  following  letter 
addressed  to  the  house  in  New  York: 

"  London,  5th  July,  1830. 
Messrs.  J.  &  A.  Lawrence,  New  York : 

Gent:  Your  favors  of  6th  and  24th  May  were 
duly  received  with  their  inclosed  remittances, 
which  you  will  find  at  your  credit  in  the  an- 
nexed statement  of  your  account  current  to  30th 
ulto. 

This  account  we  hope  you  will  find  correct, 
and  the  bills  about  coming  due  will,  we  doubt 
not,  have  vour  usual  attention. 

The  further  credit  for  £10,000  on  your  ac 
count  opened  by  Messrs.  J.  Gihon  &  Co.,  we 
have  confirmed  to  your  Mr.  A.  Lawrence,  on 
the  understanding  that  it  is  to  be  met  by  re- 
mittances from  New  York,  satisfactory  to  J. 
Gihon  &  Co. 

We  are  gent.,  your  most  obd't  serv't, 

McCalmont  Bros.  &  Co." 

Upon  this  credit  J.  &  A.  .Lawrence  drew 
several  drafts  in  the  months  of  July  and  August, 
1830. 

On  the  31st  of  October,  1839,  J.  &  A.  Law- 
rence addressed  the  following  letter  to  the 
London  bankers: 

"  New  York,  81st  Oct.,  1889. 
Messrs.  McCalmont  Bros.  &  Co.,  London: 

Gent:  We  were  in  hopes  that  we  should  have 
been  enabled,  ere  this,  to  have  made  you  a  re- 
mittance to  meet  your  acceptances  for  our  ac- 
count, due  13th  and  10th  Nov.,  but  such  is  the 
state  of  our  money  market  that  it  is  almost  im- 
possible to  get  money  at  any  rate.  The  best  of 
our  commercial  paper  is  offered  freely  at  three 
and  four  per  cent,  per  month  discount;  and 
owing  to  the  deranged  state  of  our  internal  ex- 
changes, it  is  impossible  to  collect  amounts  due 
us  in  other  cities,  except  at  a  ruinous  rate.  Ex- 
change on  Philadelphia,  only  96  miles  from 
this,  is  15  per  cent,  discount  to-day.  Under  all 
these  circumstances,  we  have  to  beg  a  little  in- 
dulgence on  your  part.  We  shall  remit  you  the 
moment  it  is  in  our  power.  We  have  offered 
your  friends,  Messrs.  John  Gihon  &  Co.,  to 
place  our  business  paper  in  their  hands  in  set- 
tlement, but  they  have  declined  at  present. 
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Browns  and  other  bankers  are  settling  in  this 
way.  We  are  gent'n,  resp'y,  Ac., 

J.  &  A.  Lawrknce." 

•On  the  24th  of  January,  1840,  Mc-  [#438 
Calmont  Brothers  &  Co.  transmitted  their  ac- 
count current  to  the  Messrs.  Lawrence,  the  re- 
ceipt of  which  was  acknowledged  in  the  fol- 
lowing letter: 

' '  New  York,  May  30.  1840. 
Messrs.  McCalmont  Bros.  &  Co.,  London: 

Gent:  Your  favor  of  24th  January  came  duly 
to  hand.inclosingyour  account  current  with  i» 
to  81st  December  last,  showing  balance  due 
you  on  that  day  of  £10,349  8».  5d— say  ttn 
thousand  three  hundred  and  forty-nine  pounds 
8».  5d.  which  we  find  correct.  On  18th  March 
last,  we  made  a  payment  on  vour  account  to 
Messrs.  J.  Gihon  &  Co.,  of  fll.822.26— »y 
eleven  thousand  eight  hundred  and  twenty-two 
26-100  dollars.for  which  we  have  their  acknowl- 
edgment as  your  agents. 

Respectfully,  your  obd't  serv't, 

J.  &  A.  Lawrence. " 

On  the  20th  of  May,  1840,  John  Gihon  &  Co. 
addressed  the  following  letter  to  Susan  Law- 
rence: 

"  New  York,  May  20th,  1840. 
Mrs.  Susan  Lawrence: 

Madam:  We  inclose  on  behalf  of  Mewrs. 
McCalmont,  Bros.  &  Co.,  a  copy  of  the  Re- 
count of  Messrs.  J.  &  A.  Lawrence  with  them, 
showing  a  balance  due  of  £10.349  8*.  5rf.— 
Say  ten  thousand  three  hundred  and  forty-nine 
pounds  eight  shillings  and  five  pence  sterling.™ 
first  January  last,  with  interest.  These  gentle 
men  not  having  fulfilled  their  engagements  to 
reimburse  this  account,  we  claim  payment  ol 
you  under  your  guarantee  to  Messrs.  McCsl 
mont.  Bros.  &  Co. 

Respectfully,  yours,         J.  Gmox  &  Co.. 
Agents  of  McCalmont  Bros.  &  Co.,  of  London. ' 

Id  July,  1840,  an  action  of  trespass  on  tht 
case  was  brought  in  the  Circuit  Court  by  Mr 
Calmont  Brothers  &  Co.,  against  Susan  Law 
rence  upon  the  guaranty;  who  pleaded  tli< 
general  issue. 

Evidence  was  given  by  the  plaintiff,  upol 
the  trial,  to  sustain  the  above  facts.  The  dtj 
fendant  offered  evidence  that  sundry  notes  wen 
deposited  in  the  hands  of  John  Gihon  &  Co. 
by  J.  &.  A.  Lawrence  for  collection,  and  tli& 
due  notice  of  their  not  being  paid  was  not  givei 
to  them  and  to  Susan  Lawrence. 

The  counsel  for  the  defendant  then  asked  t 
court  to  charge  the  jury  upon  the  points  of  Is 
arising  in  the  case,  as  follows,  viz. : 

1st.  That  the  said  credit  of  81st  Novtia 
ber,  1888,  is  a  standing  and  continuing  crali 
during  the  six  months. 

*2d.  That  defendant's  guaranty  of  [*4JM 
17th  December,  1838,  is  confined  to  toe  mil 
credit,  both  as  to  time  and  amount. 

8d.  That  the  acceptances  and  claims  of  th 
plaintiffs  demanded  in  their  declaration  in  tbi 
suit,  are  not  covered  by  the  guaranty  of  th 
defendant  aforesaid. 

4.  That  the  new  credit  aforesaid  of  the  ISt 
of  June,  1889,  is  not  a  continuance  or  repel 
tion  of  the  first  credit,  but  a  departure  front  > 
and  is  not  covered  by  or  embraced  In  the  <k 
fendant's  said  guaranty. 

5tb.  That  the  nominal  consideration  of  na 
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dollar,  and  the  past  consideration  stated  in 
defendant's  said  guaranty,  or  not,  nor  is  either 
of  them,  sufficient  to  sustain  the  said  guaranty. 

eta.  That  the  evidence  that  the  said  J.  &  A. 
Lawrence  agreed  to  give  a  guaranty  at  the  time 
aid  credit  ot  21st  November,  1838,  was  given, 
a  not  sufficient  in  law  to  render  valid  the  con- 
aderation  expressed  in  defendant's  said  guar- 
anty, or  to  sustain  the  said  guaranty. 

7th.  The  facts  being  ascertained, the  question 
whether  the  notice  given  to  the  defendant  by 
the  plaintiffs  of  the  failure  of  the  said  J.  &  A. 
Lawrence  to  remit  to  cover  the  plaintiff's  ac- 
ceptances was  reasonable,  is  a  question  of  law, 
and  no  notice,  sufficient  in  law,  was  given  of 
men  failure  to  the  defendant. 

8th.  If  the  sufficiency  of  such  notice  be  a 
question  exclusively  of  fact,  a  reasonable  and 
sufficient  notice  was  not  given  to  her  of  such 
failure  of  J.  &  A.  Lawrence  to  remit  as  afore- 
aud. 

9th.  The  notes  received  by  the  plaintiffs, 
through  their  agents  to  collect,  ought,  when 
there  was  a  failure  of  payment,  to  have  been 
regularly  protested,  and  due  notice  thereof 
tared  on  the  defendant  and  J.  &  A.  Lawrence; 
ud,  on  failure  thereof,  a  credit  should  be  al- 
!     lowed  for  the  same. 

I  The  judge  thereupon  charged  the  jury,  that 
the  plaintiff*  were  not  precluded  from  recover- 
ing under  the  guaranty  in  evidence  by  reason 
of  any  supposed  want  of  consideration  there- 
for; and  the  same  was  not  without  sufficient 
consideration. 

That  the  said  guaranty  of  the  17th  Decem- 
ber. 1838.  was  not  limited  to  the  credit  of  No- 
vember 21,  1838,  but  was  a  standing  and  con- 
taining guaranty,  and  did  apply  to,  and  was 
sufficient  to  embrace,  transactions  arising  after 
the  taid  credit  of  November,  1838.  was  expired. 

That  the  new  credit  of  June  12,  1839,  and 
435*]  the  advances  and  "transactions  under 
it,  were  not  in  law  without  the  scope  of  the 
guaranty  of  December  17,  1838,  and  that  the 
plaintiff*  were,  under  the  evidence,  entitled  to 
recover  for  the  same  under  the  said  guaranty. 

That  the  defendant  was  entitled  to  a  reason- 
able notice  of  the  default  of  the  principal 
debtors,  to  enable  her  to  take  measures  for  her 
indemnity:  that  it  was  for  the  jury  to  consider, 
whether  under  all  the  circumstances  in  evi- 
dence, the  defendant  had  not  had  such  notice. 

That  as  to  the  notes  turned  over  by  the  prin- 
cipal debtors  to  J.  Oihou  &  Co.,  as  the  same 
were  merely  lodged  with  the  latter,  on  their 
engagement  that  the  proceeds  of  them,  when 
received,  were  to  be  passed  to  their  credit,  the 
want  of  protest  of  any  such  notes  as  were  dis- 
honored, or  of  notice  thereof  to  the  said  J.  & 
A.  Lawrence  would  not  entitle  the  defend- 
ant to  charge  the  plaintiffs  with  the  amount  of 
wjch  notes,  or  to  claim  a  deduction  for  that 
lavmnt. 

And  with  that  charge  left  the  said  cause  to 
the  jury :  unto  which  charge,  and  to  the  refusal 
of  the  judge  to  charge  otherwise,  and  as 
requested  by  defendant  as  aforesaid,  the  de- 
fendant's counsel  then  and  there  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  *47.105.97. 

The  cause  was  argued  by  Mr.  Wood  for  the 
plaintiff  in  error  (Susan  Lawrence),  and  was  to 
have  been  argued  by  Mean.  Lord  and  Sergeant 
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for  the  defendants  in  error;  but  after  Mr.  Lord 
had  finished  his  argument,  the  court  declined 
hearing  further  counsel  on  that  side.  Mr.  Wood 
replied;  and  his  two  arguments  are  consoli- 
dated. 
Mr.  Food  made  the  following  points: 

1.  Supposing  the  defendants' guaranty  might 
extend  to  a  new  continuing  credit,  it  did  not 
cover  the  credit  of  June  12,  1889,  there  being  & 
variance  from  the  first. in  requiring  a  permanent 
resident  in  Europe  to  draw  or  indorse  the  bills 
to  be  accepted,  and  in  requiring  the  bills,  if 
drawn  from  the  continent,  to  be  drawn  at  three 
months. 

2.  These  variances  might  have  impaired  the 
means  of  J.  &  A.  Lawrence  to  meet  their  pay- 
ments, and  thus*  increased  the  risk  of  the  de- 
fendant. 

3.  But  whether  the  variances  were  detrimental 
or  not,  they  so  changed  the  terms  of  the  credit 
as  to  put  it  without  the  scope  of  the  guarantee, 
and  to  warrant  the  defendant  in  saying  rum  hoc 
in  foodera  veni,  and  the  charge  was  in  this  par- 
ticular eroneous. 

4.  The  credit,  or  letter  of  credit  of  the  21st 
November.  1888,  is  *the  exclusive  sub-  T*43& 
ject  matter  of  the  guaranty  of  the  defendant 
below,  declared  upon,  and  said  guaranty  does 
not  extend  to  any  future  or  other  credit.  Be- 
cause, 

1st.  It  recites  such  credit  as  the  subject  mat- 
ter to  be  covered  by  it. 

2d.  It  guaranties  the  fulfillment  by  J.  &  A. 
Lawrence  of  their  agreements  made  and  to  be 
made  for  re-imbursing  the  payments  assumed 
by  the  plaintiffs  below,  under  that  and  no  other 
credit. 

3d.  Said  credit  being  a  continuing  credit  for 
six  months,  and  extending  to  renewals  within 
that  period,  the  guaranty  is  satisfied,  as  a 
standing  and  continuing  one,  by  confining  it  to 
that  credit  alone. 

4th.  The  provision  in  the  guaranty  that  it  is 
t(>  stand  and  continue  without  notice  of  engage- 
ments and  advances,  and  notwithstanding  a 
change  of  partners  in  the  plaintiff's  firm,  was 
designed,  not  to  extend  the  guaranty  beyond 
the  first  credit,  but  to  modify  it  as  a  continu- 
ing guaranty,  by  dispensing  with  some  of  the 
qualities  of  such  a  guaranty. 

5th.  This  satisfies  the  language  of  the  guar- 
anty without  extending  by  a  forced  construc- 
tion the  credit  beyond  the  original  six  months. 

6th.  The  judge  erred,  therefore,  in  inferring 
and  charging  that  said  guaranty  was  not  con- 
fined to  the  first  credit,  because  it  was  a  stand- 
ing and  continuing  guaranty. 

5.  There  is  no  valid  consideration  to  support 
this  guaranty.     Because. 

1st.  By  the  law  of  New  York  the  considera- 
tion must  be  substantial,  and  be  set  forth  in 
the  written  instrument  of  guaranty. 

2d.  Of  the  considerations  expressed  in  this 
instrument,  one  is  nominal  and  the  other  past, 
and  without  any  previous  request  on  the  part 
of  the  defendant,  either  proved  or  set  forth  in 
the  instrument. 

3d.  If  the  evidence  to  show  the  consideration 
nominal  was  not  conclusive,  it  should  have  been 
left  to  the  jury  to  pass  upon. 

6.  There  was  a  total  failure  to  prove  a  rea- 
sonable notice  by  the  plaintiffs  to  the  defendant 
of  the  failure  of  J.  &  A.  Lawrence  to  remit, 
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and  the  justice  erred  in  leaving  it  to  the  Jury  to 
infer  such  notice.    Because. 

1st.  The  reasonableness  of  the  notice  when- 
the  facts  are  ascertained,  is  a  question  of  law 
and  the  court  should  have  charged  the  jury 
that  the  notice  shown  was,  in  point  of  law,  un- 
reasonable. 

2d.  Supposing  it  a  question  of  fact,  the  ver- 
dict was,  in  this  particular,  without«vidence  to 
support  it. 

7.  The  justice  erred  in  charging  the  jury  that 
437*]  J.  &  A.  Lawrence  *were  not  entitled  to 
notice  of  the  dishonor  of  the  notes  lodged  with 
the  plaintiffs  or  their  agents,  and  by  them  re- 
ceived for  collection. 

8.  The  judgment  being  erroneous  in  the  above 
and  other  particulars,  ought  td  be  reversed. 

Mr.  Wood  then  stated  that  the  first  and  main 
ground  relied  upon  for  reversing  the  judgment 
below,  was  the  variance  between  the  first  and 
second  credit,  which  took  the  second  out  of  the 
scope  of  the  guaranty.  This  ground  assumes 
that  the  first  credit  is  confined  to  one  transac- 
tion of  £10.000,  and  covers  assumptions  only  to 
that  amount. 

Tbis  guaranty  consists  of  two  parts.  The 
first  part  is  clearly  confined  to  the  first  credit, 
and  does  not  authorize  any  change  in  the  mode 
of  credit.  It  recites  that  credit,  and  guaranties 
the  re-imbursement  of  the  plaintiffs  below  under 
such  credit,  meaning  that  credit. 

The  second  part  of  the  guaranty  provides 
that  it  shall  be  standing  and  continuing.  This, 
of  course,  upon  the  above  assumption,  extends 
it  to  future  and  other  credits.  But  the  general 
rule  is,  that  where  a  party  guaranties  a  dealing 
and  then  provides  for  the  guaranty  to  continue, 
it  extends  to  other  dealings  only  of  the  same 
kind  and  character.  Any  variance  is  fatal. 
(Runnel  v.  Perkins,  1  Mason.  868:  Lvdlow  v. 
Sinumd,  2  Gaines'  Cases  in  Error.  1 ;  Walsh  v. 
Baillie.  10  Johns.  Rep.,  189;  IB.  &  P.,  84; 
Hunt  v.  Smith,  17  Wend.,  179.) 

The  following  cases  are  more  particularly  in 
point,  as  they  show  a  variance  in  paper  and 
credit.  (Dobbins  v.  Bradley,  17  Wend.,  422; 
Edmondston  v.  Drake,  5  Peters,  687,639 ;  Hoff  v. 
Hadley,  5  Bing.,  64;  Campbell  v.  French,  6  Term 
Rep.,  200;  Barstow  v.  Bennet,  8  Campb.  N. 
P.  R,  221.) 

These  cases  fully  show  that  the  variance.even 
when  supposed  to  be  beneficial,  takes  the  case 
out  of  the  guaranty. 

The  requirements  in  the  second  credit  of  a 
permanent  drawer  or  indorser  in  Europe  was 
material.  It  subjected  J.  &  A.  Lawrence  to  the 
necessity  of  giving  a  premium  or  reciprocat- 
ing'the  favor.  If  the  person  of  whom  they 
bought  should  draw  or  indorse,  he  must  guar- 
anty to  Ihe  bank  out  of  which  the  money  should 
be  raised  the  solvency  of  the  plaintiffs  below. 

The  extension  of  the  credit  on  bills  from  the 
continent  to  four  months  instead  of  three,  to 
which  they  were  restricted  in  the  second  credit 
straightened  their  operations.  It  is  no  answer  to 
say  that  no  such  paper  was  made  under  the  sec- 
ond credit.  It  was  a  part  of  that  contract  of 
4&8*]  'credit  and  varied  from  the  first,  and, 
as  such,  it  took  the  case  out  of  the  guaranty. 
This  very  variance  may  have  caused  J.  &  A. 
Lawrence  to  withdraw  their  operations  from 
the  continent  and  confined  them  to  England, 
and  this  may  have  caused  their  failure. 
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But  it  is  maintained  that  the  peculiar  lan- 
guage of  this  guaranty  takes  it  out  of  this  gen- 
eral rule  and  sanctions  the  variance. 

In  the  first  part  of  the  guaranty,  she  stipu- 
lates that  J.  &  A.  Lawrence  shall  fulfill  the 
agreements  tbev  have  made  and  shall  make. 
Ac.  This  is  relied  upon  as  sanctioning  the  va- 
riance. Assuming  that  this  authorizes  not  only 
future  but  different  agreements,  it  is  manifest 
it  can  have  no  such  result.  The  agreements 
there  spoken  of  are  not  the  assumptions  of  the 
plaintiffs  below  which  are  guarantied,  but  the 
arrangements  of  J.  <fc  A.  Lawrence  for  re-itn- 
burning  the  plaintiffs.  And  this  shows  the  whole 
fallacy  of  the  argument.  The  credit  of  21»t 
November  has  two  important  objects.  1st.  The 
acceptances,  assumptions,  and  advances  on  the 
part  of  the  plaintiffs.  2d.  The  arrangements  on 
the  part  of  J.  &  A.  Lawrence  for  reimbursing 
them  on  account  of  such  advances.  The  above 
clause  in  the  guaranty  refers  to  the  latter  and 
not  the  former.  Of  course  it  does  not  author- 
ize a  change  in  the  former. 

In  the  next  place,  much  reliance  is  placed  on 
the  qualifying  language  in  the  second  part  of 
the  guaranty.  Here  it  dispenses  with  a  notice 
to  her  from  the  plaintiffs  below  of  their  engage- 
ments and  advances  to  J.  &  A.  Lawrence. 
Hence  it  is  inferred  that  there  may  be  not  only 
new  but  different  engagements  and  advances 
by  these  plaintiffs  from  those  embraced  in  the 
first  credit.  But  this  conclusion  is  entirely  loo 
broad.  The  whole  object  of  the  provision  is 
not  to  vary  the  kind  of  engagements  and  ad- 
vances, but  to  dispense  with  notice.  It  has  been 
a  moot  point  whether  there  ought  to  be  notice 
to  the  guarantor  of  new  transactions,  thouch 
now  settled  otherwise  in  this  court.  The  char- 
acter of  the  engagements  and  advances  is  not 
affected  at  all  by  this  qualifying  clause,  but  m 
left  subjected  to  the  general  rule  applicable  to 
a  guaranty  continuing. 

Lastly,  the  clause  authorizing  a  change  in 
the  firms  is  relied  upon.  It  is  difficult  to  con- 
ceive how  this  provision  for  a  change  in  the 
firms  can  authorize  a  change  in  the  guaranty 
in  other  particulars.  The  guaranty  is  to  con- 
tinue ana  apply  to  transactions  between  the 
firms  as  changed.  The  words  "  to  continue 
and  apply"  would  seem  to  convey  the  idea  thst 
the  guaranty  is  to  continue  the  "  same,"  except 
*so  far  as  modified  by  applying  it  to  the  [*489 
firms  as  changed.  A  vague  and  loose  construc- 
tion of  a  guaranty  under  the  pretense  of  liber- 
alizing it,  can  only  serve  to  involve  the  whole 
subject  In  uncertainty.  A  change  in  a  firm, 
where  the  business  and  good  will  continues, 
leaves  it  substantially  the  same  firm.  The  role 
that  a  continuing  guarantee  does  not  extend 
where  there  is  a  change  in  the  firm,  shows  the 
strength  of  the  principle,  which  can  be  impaired 
only  with  the  prospect  of  increasing  litigation. 

General  words  in  an  instrument,  even  where 
they  purport  to  confer  apower,  are  confined  to 
the  particular  subject.  (Hogg  v.  Smith,  1  Taunt. 
847;  8  Wend..  494;  6  East,  607.) 

The  second  ground  relied  on  for  reversal  i», 
that  the  guaranty  extended  only  to  the  credit 
of  the  21st  of  November,  1888.  Tbis  depends 
upon  the  previous  question,  whether  that  credit 
was  continuing,  or  was  confined  to  one  trans- 
action of  £10,000.  The  following  cases  are  re- 
lied upon  to  show  that  it  was  a  continuing  credit 
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for  the  period  of  six  months,  and  if  so,  the  lan- 
guage of  the  guaranty  is  fully  satisfied  by  con- 
aning  it  to  that  one  credit.  There  was  ample 
time  to  have  repeated  the  transactions  under 
that  credit  so  as  to  cover  a  second  sum  of  £10,- 
000.  (Maton  v.  Pritcliard,  12  East,  227;  Merle 
v.  WeOt.  2  Campb.,  418;  Douglas*  v.  Reynolds, 
~  Peters,  118.) 

In  the  third  place,  it  was  contended  that  the 
consideration  was  insufficient  to  support  the 
guaranty.  It  was  admitted  that  the  court  would 
not  make  new  bargains  for  the  parties,  however 
unequal  the  contracts  may  be.  But  the  rule 
requiring  a  consideration  to  support  a  parol 
contract  means  a  subtantial  and  not  a  nominal 
consideration.  Two  shillings  and  sixpence 
ma;  be  a  consideration,  provided  it  was  really 
intended  as  such;  but  if  designed  to  be  merely 
nominal,  it  would  not  suffice.  One  dollar  ac- 
cording to  a  well  known  usage,  is  generally 
inserted  for  a  nominal  consideration,  it  being 
customary  to  insert  it  in  cases  where  a  nominal 
consideration  will  suffice,  and  therefore  a  party 
■  not  estopped  from  showing  it  was  nominal. 
There  was  evidence  in  the  case  to  satisfy  the 
jury  that  the  consideration  was  nominal,  and  it 
ought  to  have  been  left  to  the  jury  to  pass  upon. 
The  credit  recited  in  the  guaranty  as  a  consid- 
eration was  clearly  meant  to  be  the  credit  of 
the  21st  November,  which  wasa  fixed  credit  for 
a  definite  period  already  established  by  con- 
met,  and  no  other  credit  existed  between  the 
parties.  It  was  therefore  a  part  consideration, 
and  not  sufficient  to  support  the  guaranty. 
((Tatty's  Contracts,  p.  12.) 
440*1  *The  plaintiffs  below  failed  to  give  to 
ihe  defendants  a  reasonable  notice  of  the  failure 
of  J.  &  A.  Lawrence  to  remit,  which  failure  oc- 
curred in  October,  1889;  notice  was  given  on 
the  29th  of  May  following — she  living  with- 
in a  few  minutes'  walk  of  their  agents, through 
whom  the  whole  arrangements  of  the  plaintiff 
were  effected. 

The  reasonableness  of  the  time  when  the 
facts  are  ascertained,  as  in  this  case,  is  a 
question  of  law.  There  was  nothing  to  be  left 
to  the  jury.  The  facts  were  clear,  and  the  no- 
tice given  was  manifestly  unreasonable.  The 
notes  lodged  with  the  plaintiff  by  J.  &  A. 
Lawrence  as  collateral  security,  when  protested, 
should  have  been  subjected  to  the  like  notice. 
The  "strict"  notice  required  to  affect  an  in- 
doner  was  not  necessary;  but  a  reasonable  no- 
tice ought  to  have  been  given.  (Philip  v. 
-USs?,  2  Taunt.,  212.) 

There  was  nothing  in  the  relationship  be- 
tween the  defendant  oelow  and  J.  &  A.  Law- 
mice  that  should  dispense  with  the  ordinary 
requirements  of  the  law  in  regard  to  guaran- 
ties. On  the  contrary,  that  relationship  sub- 
jected her  the  more  fully  to  that  species  of  in- 
fluence which  is  brought  to  bear  upon  those 
*bo  ordinarily  go  surety  for  friends. 

This  court  has  heretofore  been  deeply  im- 
pressed with  this  consideration.  '(5  Peters, 
«?;»  Wheat.,  680.) 

In  7  Cranch,  90,  the  court,  with  Chief  Justice 
Martha!)  as  their  organ,  say:  "  It  is  the  duty 
of  the  individual  who  contracts  with  one  man 
on  the  credit  of  another,  not  to  trust  to  ambig- 
uous phrases." 

Xr.  Lord  then  addressed  the  court  in  an  ar- 
Stnneat,  of  which  the  following  is  a  brief: 
Howakd  2. 


The  Lawrences  were  purchasers  in  English 
market  (not  on  continent)  and  wanted  credit 
tbere  to  pay.  Their  mother  guarantied;  guar- 
anty in  1888;  postage;  preferences;  credit  it 
induced;  intended  to  induce;  terms  very  broad 
and  liberal.  Principle  of  construction ;  original 
liability,  as  inducing  party  to  enter  into  the 
transaction. 

Law.     Decisions  of  this  court  complete. 

Construction.  Bell  v.  Bruen  (1  Howard, 
186),  Mauran  v.  Bullus  (16  Peters,  528),  Doug- 
lass v  Reynold*  (12  Peters,  499;  7  Peter*,  122), 
Mayer  v.  Isaac  (6  Moes.  &  Wels.,  612),  as  to 
construction,  to  be  according  to  fair,  full  im- 
port of  terms,  without  forcing  a  construction. 

Notice,  not  requisite;  successive  advances 
under  a  general  engagement.    (12  Peters,  504.) 

Explanatory  circumstances  may  be  shown. 
(I  Howard.  186;  Lee*v.  Dick,  10 Peters,  f*441 
493;  Brooke  v.  Haigh,  10  Adol.  &  Ellis,  809, 
87  E.  C.  L.  R.) 

Consideration.  (10  Adol.  &  El.,. 809;  2  C. 
&  H.  Ph.  Ev„  216;  5  Bing.  New  Cases,  577, 
Dutchman  v.  Troth.) 

Notice  of  default.    (12  Peters.) 

Construction  of  papers.     Guaranty. 

' '  Having  a  credit  with  your  house. "  Words 
capable  of  embracing  past,  present,  and  future. 

"And  in  further  consideration  of  $1;"  re- 
ceipt acknowledged;  refers  to  legality,  and  to 
make  effectual. 

"I  engage  they  shall  fulfil]  the  engagements." 
Plural  words,  referring  to  engagements  of  J. 
A  A.  Lawrence. 

"  They  have  made  and  shall  make  with  you." 
•'  Have,    refers  to  past;  "shall,"  to  future. 

"For  meeting  and  re-imbursing  the  pay- 
ments."   Guaranty  for  payments. 

"Which  you  may  assume."  "May,"  both 
past  and  future  assumptions — not  "  shall," 
future,  but  "  may,"  indefinite. 

"  Under  such"  credit."  Credit  with  your 
house;  whatever  credit  will  embrace  "such" 
refers  to. 

"  At  their  request."  That  refers  both  to 
past  and  future;  least  decisive  circumstance. 

"You  are  to  consider  this  a  standing  and 
continuing  guaranty."  Evidently  decisive  of 
its  character;  vitally  decisive. 

"  Without  necessity  of  your  apprising  me, 
from  time  to  time,  of  your  engagements  and 
advances  for  their  house."  Not  a  limitation; 
for  notice  of  successive  advances  under  the 
same  credit  not  necessary;  an  amplification  or 
confirmation,  for  context  is  of  amplitude,  and 
notice  of  renewals  might  be  needful. 

"From  time  to  time,"  could  not  refer  to 
drafts  under  the  one  credit,  all  of  which 
were  to  be  used  in  a  period  of  six  months. 

"Of  your  engagements;"  plaintiffs';  only 
one  engagement  under  the  letter  of  21st  of 
November,  viz., to  honor  bills  to  be  drawn,  but 
the  word  is  plural. 

"Advances."  By  letter  21st of  November, 
no  advance  was  to  be,  but  acceptances  covered. 

"  And  in  case  of  a  change  of  partners." 
"  And  "  connects  with  "  without." 

"Standing  guaranty,"  with  two  explana- 
tions, waiving  notice,  and  with  permanency  of 
corporation. 

*"  Change  of  partners  in  your  firm  [*442 
or  theirs;"  not  shown  change  of  firm  contem- 
plated in  either;  such  double  change  not  to 
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happen  within  the  short  six  months;  evidently 
contemplated  renewal;  the  guaranty  is  to 
apply  to  "transactions  afterwards;"  clearly, 
future  contemplation;  not  only  change  of 
firms,  but  transactions  afterwards. 

"  Until  notified  by  me  to  the  contrary." 
Not  only  ordinary  continuance  until  notice, 
but  such  continuance  notwithstanding  change 
of  firm. 

If  no  previous  letter  of  credit,  undoubtedly 
this  guaranty  would  have  covered  more  than 
one  credit. 

Is  there  anything  to  limit?  Said  letter  of 
November  limits.  Not  a  question  of  possible 
construction  of  that  letter,  but  probable.  If 
she  never  saw  the  letter  or  knew  of  it;  then 
construction  of  guaranty  as  if  no  letter.  If 
she  saw  the  letter  or  knew  it. 

"A  credit  of  £10,000— to  be  availed  in  six 
months — in  such  drafts,  &c. — against  actual 
shipments ; "  a  credit  for  goods  to  be  purchased ; 
not  repeated  purchases  in  six  months  of  £10,- 
000;  the  amount  a  strong  circumstance  to  qual- 
ify. 

"  In  such  drafts,"  <fce.,  imports  amount  of 
all  drafts  to  £10,000;  this  is  the  natural  and 
fair  import. 

"In  six  months."  Drafts  at  four  months; 
takes  one  month  to  buy  and  ship — in  practice, 
took  the  whole  six  months;  on  notice  of  ship- 
ment, see  account,  time  to  sell  to  procure  bills 
to  cover.  Not  a  natural  construction  to  have 
this  credit  a  continuing  credit.  Suppose  this 
letter  of  21st  November  lodged  with  a  Notting- 
ham house. 

Not  a  continuing  credit;  no  contemplation  of 
continuous  dealing  expressed  on  this  letter. 
(Melville  v.  Hayden,  8  Barn.  &  Aid.,  593; 
Roger*  v.  Warner,  8  Johns.  K.,  lift;  Whitney 
v.  Ginot,  24  Wendell,  84.)  The  action  of  the 
parties  under  it;  the  Lawrences  did  not  at- 
tempt to  eke  it  out  by  drawing  anew,  although 
they  showed  that  they  wanted  a  new  credit. 

It  not  a  continuing  credit,  then  clearly  guar- 
anty cannot  be  a  standing  and  continuing 
guaranty  unless  it  contemplates  new  letters  of 
credit. 

If  asked,  Why  letter  to  six  months  if  guar- 
anty continuing?  Answer,  It  might  well  be- 
come inconvenient  for  McCalmont  Bros.  &  Co. 
to  renew  so  large  engagements  at  such  a  period. 

If  letter  of  21st  of  November  is  a  continuing 
credit  for  six  months,  still  the  guaranty  con- 
templates no  such  termination. 

1.  No  limitation  of  time  in  guaranty.  If 
intended,  it  would  have  been  expressed — so 
much  expressed,  this  would  also  have  been  ex- 


•443*]  *2.  Notice  of  engagements  and  ad- 
vances waived — only  one  engagement  of  Mc- 
Calmont— no  advances  here  contemplated;  the 
acceptances  were  to  be  covered. 

"At  their  request,"  contemplates  a  future 
request  not  in  this  letter  of  21st  November. 

8.  "  Engagements  they  have  made  and  shall 
make,"  cannot  be  satisfied  if  confined  to  the 
previous  letter,  for  one  engagement  already 
made — no  plural,  no  future. 

4.  "Payments  you  may  assume,"  contem- 
plates rather  future  than  present — a  word  in- 
definite, to  embrace  both. 

5.  "From  time  to  time,"  cannot  reasonably 
be  cut  down  to  six  months;  or  rather  to  the 
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short  time  for  the  new  drawing  of  bills,  •'.  «., 
sixty  days  after  the  first  drafts  were  drawn  and 
covered. 

6.  "Change  of  partners" — this  obviously 
contemplated  a  continuance  beyond  one  set  of 
drafts. 

On  the  whole,  a  fair  reading  of  the  paper 
called  for  a  continuance  and  renewal  of  the 
credit. 

If  "continuing  and  standing  guaranty" 
no  objection,  that  credit  not  renewed  until 
after  first  one  terminated. 

The  reference  to  the  guaranty  did  not  imply 
a  doubt  of  its  meaning,  but  the  contrary— it 
only  implied  carefulness  as  to  its  terms. 

II.  No  want  of  consideration.  On  face  of 
paper,  clear  consideration  of  value.  Opening 
the  paper,  is  there  want  of  consideration.  Can 
they  open  the  paper  for  this  purpose  at  law, 
it  is  valid  on  its  face.  It  is  like  a  sealed  bond, 
as  to  validity  on  its  face.    They  may  open  the 

Saper  as  a  receipt  to  recover  the  consideration 
'  not  paid,  but  that  supposes  stipulation  valid 
on  our  part  so  as  to  give  them  title  to  the  con- 
sideration. Suppose  consideration,  instead  of 
$1  to  be  $500,  would  nonpayment  vitiate  toe 
guaranty?  (Dutchman  v.  Troth,  5  Bing.  N*. 
C..  577;  2  Ph.  Ev.,  C.  &  H.,  216,  note  194.) 
Like  bargan  and  sale  of  lands;  why  not  iden- 
tical? The  consideration  there  and  here  only 
to  give  form  of  law  to  intent  of  parties.  But 
the  letter  of  20th  November,  delivered  on  the 
promise  of  this  guaranty,  was  consideration. 
Adoption  of  previous  promise.  (Andrew  v. 
Poutrae.  24  Wendell  R..  288.) 

Again,  Suppose  paper  opened:  defendant 
must  show  actual  want  of  consideration,  so  as 
not  to  intend  to  bind.  Real  consideration;  the 
promise  by  her  sons,  on  which  defendants 
acted,  she  informed  and  confirmed  it.  Again, 
if  she  had  refused,  defendants'  agents  could 
have  countermanded  and  have  protested 
against  part  of  the  drafts.  Having  a  credit 
would  have  ceased. 

8.  'Guaranty  supposed  continuing,  [*444 
or  no  need  of  this  question.  If  continuing, 
having  a  credit  renewed  was  full  consideration. 

III.  No  variance  in  new  credit.  The  guar- 
anty, in  terms  of  amplest  kind;  allowed  of 
any  future  agreements  with  J.  &  A.  Lawrence 
as  to  reimbursements,  either  for  shorter  or 
longer  credit  of  re-imbursement;  either  for  re- 
imbursement by  cash  or  bills;  for  smaller 
amounts,  for  narrower  terms. 

Again,  the  subject  guarantied  was  the  en- 
gagement of  McCalmont  Bros.  &  Co.,  and  their 
payments.  Now.  if  credit  were  broader  or  not, 
but  bills  were  drawn  exactly  within  the  first 
credit,  those  engagements  guarantied. 

But,  the  letter  21st  November  contemplated 
no  drawing  from  the  continent.  Not  presumed 
to  draw  except  at  customary  rate,  that  three 
months  (letter  Jan.  12),  but  bills  under  old 
credit  four  months;  showing  no  bills  for  con- 
tinent. New  credit  allowed  Dills  for  continent 
and  so  broader:  but  guaranty  not  broader: 
only  ask  to  cover  bills  within  old  terms.  If 
we  had  given  two  new  letters,  one  for  conti- 
nent, one  for  England,  no  ground  to  contend 
latter  not  covered;  the  guaranty  is  not  that 
we  shall  give  the  wider  credit,  but  that  tbe 
Lawrences  shall  pay  the  bills  within  the  con- 
templation of  the  parties. 
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No  additional  security  called  for.  Again, 
the  stipulation  as  to  parties  permanently  resid- 
ing Ac.  This  declaratory  only,  just  as  the 
bills  under  the  credit  of  November  21 ;  it  was 
optimal  with  us,  and  not  insisted  on;  it  was 
tiidently  to  guard  against  an  abuse  of  the 
credit  in  this  country ;  it  was  merely  expressing 
the  previous  understanding  of  the  parties  as  it 
had  been  acted  on.  It  did  not  and  could  not 
prejudice  the  Lawrences  or  defendants;  they 
were  to  draw,  to  pay  for  goods  to  be  bought  in 
England;  the  new  letter  fully  allows  this. 

IV.  Notice  of  default.  J.  D.  Lawrence  in 
court,  son  of  defendant,  living  with  her,  unit- 
ed interests  to  large  amount.  If  any  damage 
actually,  they  knew,  we  did  not.  If  examined, 
I  have  shown  ability  to  provide.  Notice,  first 
merely  to  give  surety  notice  before  suit;  sub- 
sequently applied  for  purpose  of  giving  him 
opportunity  to  get  indemnity.  Look  to  sub- 
stance, not  like  notice  on  a  draft.  The  court 
loJd  jury  object  of  this  notice;  left  them  to  say 
if  notice  was  there.  Actual  notice  of  demand 
was  proved;  knowledge  in  season  for  indemnity 
wag  clearly  submitted  to  jury  and  found  by 
them. 

V.  Want  of  protest.  The  notes  turned 
of»,  were  turned  over  not  as  negotiated,  but 
deposited;  like  notes  in  a  bank  for  collection. 
445*]  *Not  a  conditional  payment.  No  lia- 
bffity  sought  against  J.  &  A.  Lawrence  as  in- 
doraers.  We  hold  subject  to  encashment,  to 
he  collected  and  realized  as  far  as  they  could 
do  it,  and  the  proceeds  to  be  remitted  to  plaint- 
iff* for  the  credit.  Distinct  understanding 
that  they  received  this  paper  subject  to  its 
eacsshment.  on  being  paid  at  maturity.  Here 
merely  a  question  of  onus;  were  plaintiffs 
under  the  technical  obligation  to  notify  J.  &  A. 
Lawrence,  who  had  already  failed  ?  Evidently 
a  aare  deposit  for  collection,  not  a  negotiation 
m  way  of  business. 

Mr.  Justice  Stobt  delivered  the  opinion  of 
tie  court: 

Tins  is  a  writ  of  error  to  the  Circuit  Court  for 
the  Southern  District  of  New  York. 

Ob  the  21st  of  November,  1838,  J.  &  A. 
Lawrence  obtained  from  the  agents  (Messrs. 
<£bob  &  Co.),  at  New  York,  of  McCalmont 
bothers  &  Co.,  of  London,  the  following  let- 
ter of  credit: 

"  New  York,  21st  Nov.,  1888. 
Moans.  McCalmont  Brothers  &  Co.,  London. 
Genu. :  We  have  granted  to  Messrs.  J.  &  A. 
Lawrence,  of  this  city,  a  credit  with  you  of 
£10,000.  say  ten  thousand  pounds  sterling,  to 
be  trailed  of  within  six  months  from  this  time, 
a  such  drafts  as  they  may  direct,  at  four 
months'  date,  against  actual  shipments  of 
goods  for  their  account,  and  coming  to  their 
address;  said  goods  to  be  forwarded  through 
you  or  your  agents. 

The  above  credit  is  granted  under  their 
engagement  to  cover  your  acceptances  before 
maturity,  by  direct  remittances  from  this 
country  of  approved  sixty  day  bills— seconds 
of  exchange  to  be  handed  to  us  for  transmission 
to  you!  You  are  to  charge  one  per  cent,  com- 
mission on  the  amount  accepted,  and  to  keep 
the  account  at  five  per  cent,  interest  per  an- 
num.      We  are.  gents.,  your  obt.  St., 

John  Gihon  &  Co." 

Howjjm  2. 


The  letter  of  credit  was  delivered  on  Mr. 
Lawrence's  proposal  of  his  mother's  (the  plaint- 
iff in  error's)  security  for  the  credit.  On  the 
17th  of  December,  1838,  Mrs.  Lawrence  gave 
the  following  guaranty: 
"Messrs.  McCalmont  Brothers  &  Co.,  London: 
Geut. :  In  consideration  of  Messrs.  J.  &  A. 
Lawrence  having  a  credit  with  your  house, 
and  in  further  consideration  of  one  dollar 
•paid  me  by  yourselves,  receipt  of  [*446 
which  I  hereby  acknowledge,  I  engage  to  you 
that  they  shall  fulfill  the  engagements  they 
have  made  and  shall  make  with  you,  for  meet- 
ing and  re-imbursing  the  payments  which  you 
may  assume  under  such  credit  at'  their  request; 
together  with  your  charges,  and  I  guaranty 
you  from  all  payments  and  damages  by  reason 
of  their  default. 

You  are  to  consider  this  a  standing  and  con- 
tinuing guaranty  without  the  necessity  of  your 
apprising  me,  from  time  to  time,  of  your 
engagements  and  advances  for  their  house; 
and  In  case  of  a  change  of  partners  in  your 
firm  or  theirs,  the  guaranty  is  to  apply  and 
continue  to  transactions  afterwards  between 
the  firms  as  changed,  until  notified  by  me  to 
the  contrary.  Yours,  respectfully, 

Susan  Lawrence." 
Under  these  documents,  McCalmont  Broth- 
ers &  Co..  made  the  stipulated  advances,  which 
were  repaid;  and  on  the  transactions  included 
within  the  six  months  from  21st  of  November, 
1888,  nothing  has  been  claimed  by  the  London 
house.  About  the  expiration  of  the  six  months, 
Mr.  Lawrence  (one  of  the  firm  of  J.  &  A. 
Lawrence)  at  New  York  called  on  the  agents 
of  McCalmont  Brothers  &  Co.,  and  asked  if  it 
was  agreeable  for  the  agents  to  continue  the 
credit  for  £10,000.  The  reply  of  one  of  the 
'agents  was,  that  there  was  no  objection  to  con- 
tinue it  on  the  same  terms  as  before,  stating 
that  it  was  to  be  on  the  mother's  guaranty 
attached  to  the  previous  credit.  Mr.  Lawrence 
then  answered  that  he  did  not  expect  it  on  any 
other  terms,  or  without  the  guaranty.  The 
agent  then  wished  time  to  examine  whether 
the  guaranty  was  for  a  particular  credit,  or 
was  a  continuing  guaranty;  and  having  re- 
ferred to  the  letter  of  guaranty,  they  drew  up 
and  delivered  to  Mr.  Lawrence  a  second  letter 
of  credit  (Mr.  Lawrence  and  the  agents  both 
agreeing  that  it  was  a  continuing  guaranty, 
and  as  such  no  new  letter  was  needed  from  the 
mother).  The  second  letter  of  credit,  dated 
on  12th  of  June,  1889,  was  as  follows: 

"New  York,  June  12th,  1839. 
Messrs.  McCalmont  Brothers  &  Co.,  London: 
Gent. :  With  reference  to  our  letter  of  21st 
November  last,  opening  a  credit  on  your  good 
selves,  favor  Messrs.  J.  &  A.  Lawrence  for 
£10,000,  to  be  drawn  within  six  months  from 
that  date,  and  which  expired  by  limitation 
last  month.  We  hereby  renew  the  same  for  a 
like  period  from  the  date  hereof,  and  under 
the  same  stipulations,  *with  this  pro-  [*447 
viso,  that  the  bills  be  drawn  by,  or  in  favor  of 
parties  permanently  resident  in  Europe;  and 
if  made  from  the  continent,  they  be  made  at 
the  customary  date,  say  three  months. 
We  remain,  &c,  John  Gihon  &  Co." 
Under  this  second  letter  of  credit  bills  were 
drawn  and  paid  by  McCalmont  Brothers   & 
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Co.,  to  an  amount  exceeding  in  the  whole  the 
£10,000  stipulated  for.  -  The  bills  being  all 
drawn  at  four  months.  The  firm  of  J.  &  A. 
Lawrence  not  having  made  any  remittances  to 
pay  the  new  advances,  and  Arm  having  failed, 
the  agents  of  the  London  house  on  the  29th 
day  of  May,  1840,  addressed  the  following  let- 
ter to  Mrs.  Susan  Lawrence,  giving  her  notice 
of  the  nonpayment  of  the  advances. 

"New  Yobk,  May  29th,  1840. 
Mrs.  Susan  Lawrence: 

Madam:  We  inclose  on  behalf  of  Messrs. 
McCalmont  Bros.  &  Co.,  a  copy  of  the  account 
of  Messrs.  J.  &  A.  Lawrence  with  them,  show- 
ing a  balance  due  of  £10,849  8».  5d. — say  ten 
thousand  three  hundred  and  forty-nine  pounds, 
eight  shillings  and  five  pence  sterling,  on  first 
January  last,  with  interest.  These  gentlemen 
not  having  fulfilled  their  engagements  to  re- 
imburse this  account,  we  claim  payment  of 
yon  under  your  guaranty  to  Messrs.  McCal- 
mont Bros.  &  Company. 

Respectfully,  yours,         J.  Qihon  <fc  Co." 
Agents  of  McCalmont  Bros.  &  Co.,  of  London. 

She  declining  to  pay  the  deficit,  the  present 
action  of  assumpsit  was  brought  against  her  to 
enforce  the  payment.  At  the  trial  upon  the 
general  issue,  in  addition  to  the  facte  already 
stated,  it  was  in  evidence  that  during  the  whole 
period  of  these  transactions,  Mrs.  Lawrence 
resided  at  Brooklyn  (New  York),  in  the  same 
house  with  her  sons,  J.  and  A.  Lawrence.  There 
was  also  evidence  in  the  cause  to  show  that 
McCalmont  Brothers  &  Co.  had,  by  their 
agents,  certain  notes  belonging  to  the  firm  of 
J.  &  A.  Lawrence,  and  indorsed  by  the  firm 
for  collection,  and  the  proceeds  when  received 
were  to  be  applied  towards  the  liquidation  of 
the  debt  due  to  the  London  house,  subject  to, 
their  encashment  on  being  paid  at  maturity, 
under  which  the  sum  of  £1.309  16*.  M.  had 
been  realized.  The  notes  thus  deposited  for 
collection,  which  were  dishonored  at  maturity, 
were  protested  accordingly,  and  the  original 

Slaintiffs  offered  the  protests  and  notices  to  J. 
;  A.  Lawrence  of  the  dishonor  in  evidence, 
but  the  evidence  as  to  some  of  the  notices  was 
448*]  *not  full.  Much  other  evidence  was 
given  at  the  trial,  which,  however,  it  is  not 
necessary  to  state. 

The  counsel  for  Mrs.  Lawrence  then  asked 
the  court  to  charge  the  jury  as  follows: 

1st  That  the  said  credit  of  21st  November, 
1888,  is  a  standing  and  continuing  credit  dur- 
ing the  six  months. 

3d.  That  defendant's  guaranty  of  17th  De- 
cember, 1888,  is  confined  to  the  said  credit, 
both  as  to  time  and  amount. 

8d.  That  the  acceptances  and  claims  of  the 
plaintiffs  demanded  in  their  declaration  in  this 
suit  are  not  covered  by  the  guaranty  of  the 
defendant  aforesaid. 

4th.  That  the  new  credit  aforesaid  of  the 
12th  of  June,  1889,  is  not  a  continuance  or 
repetition  of  the  first  credit,  but  a  departure 
from  it,  and  is  not  covered  by  or  embraced  in 
the  defendant's  said  guaranty. 

5th.  That  the  nominal  consideration  of  one 
dollar,  and  the  past  consideration  stated  in 
defendant's  said  guaranty,  are  not,  nor  is 
either  of  them,  sufficient  to  sustain  the  said 
guaranty. 
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6th.  That  the  evidence  that  the  said  J.  &  A 
Lawrence  agreed  to  give  a  guaranty  at  the 
time  said  credit  of  21st  November,  1888,  was 
given,  is  not  sufficient  in  law  to  render  valid 
the  consideration  expressed  in  defendant's  said 
guaranty,  or  to  sustain  the  said  guaranty. 

7th.  The  facte  being  ascertained,  the  ques- 
tion whether  the  notice  given  to  the  defendant 
by  the  plaintiffs  of  the  failure  of  the  said  J.  A 
A.  Lawrence  to  remit  to  cover  the  plaintiff*' 
acceptances  was  reasonable,  is  a  question  of 
law,  and  no  notice,  sufficient  in  law,  was  given 
of  such  failure  to  the  defandant. 

8th.  If  the  sufficiency  of  such  notice  be  a 
question  exclusively  of  fact,  a  reasonable  and 
sufficient  notice  was  not  given  to  her  of  such 
failure  of  J.  &  A.  Lawrence  to  remit  as  afore- 
said. 

9th.  The  notes  received  by  the  plaintiffs, 
through  their  agents  to  collect,  ought,  when 
there  was  a  failure  of  payment,  to  nave  been 
regularly  protested,  and  due  notice  thereof 
served  on  the  defendant  and  J.  &  A.  Lawrence; 
and,  on  failure  thereof,  a  credit  should  be 
allowed  for  the  same. 

The  judge  thereupon  charged  the  jury,  that 
the  plaintiffs  were  not  precluded  from  recover- 
ing under  the  guaranty  in  evidence  by  reason 
of  any  supposed  want  of  consideration  there- 
for; and  the  same  was  not  without  sufficient 
consideration. 

•That  the  said  guaranty  of  the  17th  [*449 
December,  1888,  was  not  limited  to  the  credit 
of  November  21,  1838,  but  was  a  standing 
and  continuing  guaranty,  and  did  apply  to, 
and  was  sufficient  to  embrace,  transactions  arm- 
ing after  the  said  credit  of  November,  1838, 
was  expired. 

That  the  new  credit  of  June  12,  1839.  and 
the  advances  and  transactions  under  it.  were 
not  in  law  without  the  scope  of  the  guaranty 
of  December  17,  1888.  and  that  the  plaintiffs 
were,  under  the  evidence,  entitled  to  recover 
for  the  same  under  the  said  guaranty. 

That  the  defendant  -was  entitled  to  a  reason- 
able notice  of  the  default  of  the  principal  debt- 
ors, to  enable  her  to  take  measures  for  her  in- 
demnity; that  it  was  for  the  jury  to  consider, 
whether  under  all  the  circumstances  in  evi- 
dence, the  defendant  had  not  had  such  notice. 

That  as  to  the  notes  turned  over  by  the  prin- 
cipal debtors  to  J.  Gihon  &  Co.,  as  the  same 
were  merely  lodged  with  the  latter,  on  their 
engagement  that  the  proceeds  of  them,  when 
received,  were  to  be  passed  to  their  credit,  the 
want  of  protest  of  any  such  notes  as  were  dis- 
honored, or  of  notice  thereof  to  the  said  J.  & 
A.  Lawrence  would  not  entitle  the  defendant 
to  charge  the  plaintiffs  with  the  amount  of 
such  notes,  or  to  claim  a  deduction  for  that 
amount. 

And  with  that  charge  left  the  said  cause  to 
the  jury;  unto  which  charge,  and  to  the  refusal 
of  the  judge  to  charge  otherwise,  and  as 
requested  by  defendant  as  aforesaid,  the  de- 
fendant's counsel  then  and  there  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $47,106.97;  upon  which  ludgment  was  ren- 
dered for  the  plaintiffs:  and  upon  that  judg- 
ment and  the  exceptions  taken  at  the  trial  the 
present  writ  of  error  has  been  brought. 

Some  remarks  have  been  made  on  the  argu- 
ment here  upon  the  point  in  what  manner  letters 
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of  guaranty  am  to  be  construed;  whether  they 
ire  to  receive  a  strict  or  a  liberal  interpretation. 
We  have  no  difficulty  whatsoever  in  saying 
that  instruments  of  this  sort  ought  to  receive  a 
liberal  interpretation.  By  a  liberal  interpreta- 
tion we  do  not  mean  that  the  words  should  be 
forced  out  of  their  natural  meaning,  but  simply 
that  the  words  should  receive  a  Mir  and  rea- 
sonable interpretation,  so  as  to  attain  the  ob- 
ject* for  which  the  instrument  is  designed  and 
the  purposes  to  which  it  is  applied.  We  should 
never  forget  that  letters  of  guaranty  are  com- 
mercial instruments — generally  drawn  up  by 
merchants,  in  brief  language— sometimes  in- 
artificial,  and  often  loose  in  their  structure  and 
450*]  form;  and  to  construe  the  words  *of 
coco  instruments  with  a  nice  and  technical  care 
would  not  only  defeat  the  intentions  of  the 
parties,  bat  render  them  too  unsafe  a  basis  to 
lery  on  for  extensive  credits  so  often  sought  in 
the  present  active  business  of  commerce  through- 
oat  the  world.  The  remarks  made  by  this 
court  in  the  case  of  Beit  v.  Bruen  (1  How.  K., 
168,  188).  meet  our  entire  approbation.  The 
■me  doctrine  was  asserted  in  Muon  v.  Priteh- 
*H  (12  East  R,  237),  where  a  guaranty  was 
dren  for  any  goods  be  hath  or  may  supply  W. 
P.  with,  to  the  amount  of  £100:  and  it  was 
held  by  the  court  to  be  a  continuing  guaranty 
for  goods  supplied  at  any  time  to  W.  P.  until 
the  credit  was  recalled,  although  goods  to  more 
than  £100  bad  been  first  supplied  and  paid  for; 
aed  the  court  on  that  occasion  distinctly  staled 
that  the  words  were  to  be  taken  as  strongly 
•gainst  the  guarantor  as  the  sense  of  them 
would  admit  of.  The  same  doctrine  was  fully 
recognized  in  Uaigh  v.  Brook*  (10  Adol.  and 
EL.  309),  and  in  Mayer  v.  Itaac  (6  Mees.  & 
Wek.  606),  and  especially  expounded  in  the 
opinion  of  Mr.  Baron  Alderson.  It  was  the 
wry  ground,  in  connection  with  the  accom- 
panying circumstances,  upon  which  this  court 
acted  in  Let  v.  Dick  (10  Peters,  483),  and  in 
Mmran  v.  Bulltu{l&  Peters,  538).  Indeed,  if 
the  language  used  be  ambiguous  and  admits  of 
two  fair  interpretations,  and  the  guarantee  has 
adraoced  his  money  upon  the  faith  of  the  inter- 
pretation most  favorable  to  his  rights,  that  in- 
terpretation will  prevail  in  his  favor:  for  it  does 
not  lie  in  the  mouth  of  the  guarantor  to  say 
that  he  may.  without  peril,  scatter  ambiguous 
words,  by  which  the  other  party  is  misled  to 
his  injury. 

Passing  from  these  general  considerations, 
let  as  now  address  ourselves  to  the  points  made 
st  the  argument.  The  first  point  is,  that  the 
second  advance  was  made  upon  terms  and 
under  an  agreement  materially  variant  from 
that  on  which  the  guaranty  was  given,  with- 
out any  communication  with  the  guarantor  or 
her  consent  thereto.  The  variances  insisted  on 
are  two;  first,  in  requiring  the  bills  to  be  drawn 
by  or  in  favor  of  parties  permanently  resident 
in  Europe;  second,  that  if  the  bills  were  drawn 
from  the  continent  of  Europe,  they  should  be 
made  at  the  customary  date,  say  three  months. 
We  think  that  there  is  no  variance  whatsoever, 
which  is  not  fairly  within  the  scope  of  the 
original  guaranty,  and  was  so  contemplated 
by  J.  *  A.  Lawrence,  as  well  as  the  agents  of 
the  London  house.  This  is  explicitly  proved 
by  the  evidence;  for,  upon  the  question  arising 
both  the  Lawrences  and  the  agents  agreed  that 
Howabd  2 


it  was  a  continuing  guaranty,  and  as  such  no 
new  letter  of  guaranty  was  needed.  It  is  true 
•that  Mrs.  Lawrence  was  no  party  to  [*45 1 
this  interpretation  of  the  instrument;  but  then 
it  is  strong  evidence  to  establish  that  it  was 
neither  a  forced  nor  unnatural  interpretation  of 
the  words.  And  the  agents  of  the  London 
house  agreed  to  make  the  second  advance  upon 
the  faith  of  it. 

Now,  looking  to  the  very  words  of  the  guar- 
anty, we  sec  that  it  contemplated,  not  a  single 
advance  and  then  it  was  to  end,  but  a  continu- 
ing guaranty,  and  the  very  words  are  found  in 
it.  It  also  contemplated  not  only  agreements 
which  bad  been  already  made  between  J.  &  A. 
Lawrence  and  the  agents,  but  also  future  agree- 
ments. The  guarantor  says:  "  I  engage  that 
they  shall  fulfill  the  agreements  they  have  made, 
and  shall  make  with  you  for  meeting  and  re- 
imbursing the  payments  which  you  may  as- 
sume." And  again:  "  You  are  to  consider  this 
a  standing  and  continuing  guaranty  without 
the  necessity  of  apprising  me  from  time  to  time 
of  your  engagements  and  advances  for  the 
house."  "  So  that  new  engagements  and  new 
advances  were  contemplated  to  be  made  to 
which  the  guarantee  should  attach  without 
notice  thereof."  And  this  is  not  all — for  the 
guaranty  goes  on  to  provide  for  its  continu- 
ance in  case  of  a  change  in  the  partners  of  either 
firm  (a  change  which  would  ordinarily  be  fatal 
to  a  guaranty) ;  and  that  the  guaranty  should 
apply  to  and  continue  upon  transactions 
afterwards  between  the  firms  so  changed, 
until  notified  by  her  to  the  contrary.  It  seems 
plain  from  all  this  language,  that  a  series  of 
new  transactions,  new  agreements,  and  new 
engagements  were  within  the  contemplation  of 
the  parties;  not  advances  for  six  months  alone, 
but  advances  from  time  to  time.for  an  indefinite 
period,  until  notice  to  the  contrary  should  be 
given  by  the  guarantor.  It  is  difficult  to  con- 
ceive of  any  language  more  definite  and  more 
full  to  express  the  real  intention  of  the  parties. 
The  original  advance  was,  indeed,  agreed  to  be 
made  in  the  manner  stated  in  the  first  letter  of 
credit;  and  if  there  be  any  variance  between 
the  terms  of  the  first  and  the  second  letter  of 
credit,  that  was  left  solely  and  exclusively  for 
the  immediate  parties,  J.  &  A.  Lawrence  and 
the  agents,  to  adjust  and  consider.  They  might 
enter  into  any  new  engagements  as  to  the  mode 
of  drawing  the  bill,  and  the  time  which  they 
were  to  run  at  their  pleasure,  without  break- 
ing in  upon  the  true  intention  of  the  guaranty. 
All  the  stipulations  of  the  first  letter  of  credit 
were  retained  in  the  second,  and  an  additional 
provision  made,  that  if  bills  were  drawn  from 
the  continent  of  Europe  they  should  be  made  at 
the  customary  date  and  by  a  permanent  resi- 
dent. But  this  *left  J.  &  A.  Lawrence  [*452 
at  full  liberty  to  draw  direct  on  London  at  four 
months,  if  they  chose;  and  in  point  of  fact  no 
bills  were  ever'drawn  by  them  except  direct  on 
London,  and  not  'from  the  continent.  The  ad- 
ditional liberty  given,  or  condition  imposed, 
was  not  availed  of ;  and,  if  it  bad  been.it  would 
not  have  in  any  manner  exonerated  the  guaran- 
tor from  her  responsibility.  Without,  there- 
fore, looking  to  the  question  whether  these 
variances  might  or  might  not  have  been  ma- 
terial, if  new  arrangements  and  engagements 
had  not  been  within  the  scope  of  the  guaranty, 
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we  are  of  opinion  that  the  objection  is,  in  the 
present  case,  not  maintainable. 

This  view  of  the  matter  disposes  also  of  the 
second,  third,  and  fourth  points  made  at  the 
argument. 

The  fifth  point  is,  that  there  is  no  valid  con- 
sideration to  support  the  guaranty.  This  is 
pressed  under  two  aspects;  the  first  is,  that  the 
consideration  was  past  and  not  present;  for  the 
letter  of  credit  had  been  already  delivered  to  J. 
A  A.  Lawrence  by  the  agents  of  the  London 
house.  The  second  is,  that  the  payment  of  the 
one  dollar  is  merely  nominal  ana  not  sufficient 
to  sustain  the  guaranty,  if  it  had  been  received ; 
and  it  is  urged  that  it  was  not  received.  As  to 
this  last  point,  we  feel  no  difficulty.  The  guar- 
antor acknowledged  the  receipt  of  the  one  dol- 
lar, and  is  now  estopped  to  deny  it.  If  she 
has  not  received  it,  she  would  now  be  entitled 
to  recover  it.  A  valuable  consideration,  how- 
ever small  or  nominal,  if  given  or  stipulated  for 
in  good  faith,  is,  in  the  absense  of  fraud,  suf- 
ficient to  support  an  action  on  any  parol  con- 
tract; and  this  is  equally  true  as  to  contracts  of 
guaranty  as  to  other  contracts.  A  stipulation 
in  consideration  of  one  dollar  is  just  as  effectual 
and  valuable  a  consideration  as  a  larger  sum 
stipulated  for  or  paid.  The  very  point  arose  in 
Dutchman  v.  Tooth  (5  Bingham's  New  Cases, 
577),  where  the  guarantor  gave  a  guaranty  for 
the  payment  of  the  proceeds  of  the  goods  the 
guaranty  had  consigned  to  his  brother,  and 
also  all  future  shipments  the  guarantee  might 
make  in  consideration  of  two  shillings  and  At- 

Eence  paid  him,  the  guarantor.  And  the  court 
eld  the  guaranty  good  and  the  consideration 
sufficient.  In  Brooks  v.  Haigh  (10  Adol.  &  El., 
809,  828),  the  court  held  that  a  surrender  by  the 
guarantee  of  a  former  guaranty,  oven  if  it  was 
not  of  itself  binding  upon  the  guarantor,  was  a 
sufficient  consideration  to  take  the  case  out  of 
the  statute  of  fraud  and  to  sustain  a  promise 
made  on  the  footing  thereof.  But,  independ- 
ently of  all  authority,  we  should  arrive  at  the 
same  conclusion.  The  receipt  of  the  one  dollar 
453*1  is  acknowledged ;  no  *f  raud  is  pretend- 
ed or  shown ;  and  the  consideration,  if  standing 
alone  in  a  bona  fide  transaction  would  sustain 
the  present  suit. 

As  to  the  other  point,  that  the  consideration 
was  past,  it  admits  of  several  answers,  each  of 
which  is  equally  decisive.  In  the  first  place, 
although  the  Messrs.  Lawrence  had  received 
the  letter  of  credit  before  the  guaranty  was 
given,  yet  it  was  a  part  of  the  original  agree- 
ment contemporaneous  with  the  letter  of  credit, 
that  it  should  be  given;  and  if  the  guaranty 
had  not  been  given,  the  whole  advance  might 
have  been  recalled  as  a  fraud  upon  the  London 
house.  In  the  next  place,  it  does  not  appear 
that  all  the  bills  for  the  £10.000,  under  the  first 
letter  of  credit,  were  drawn  before  the  guaranty 
was  actually  given;  and  if  they  were  not,  cer- 
tainly it  would  attach  upon  the  bills  drawn 
under  the  first  credit  after  it  was  actually  given. 
The  contract  was  then  a  continuing  contract  on 
both,  and  partially  performed  only  by  one.  In 
the  next  place,  the  guaranty  itself  uses  lan- 
guage susceptible  of  being  treated  as  a  present 
continuing  consideration  m  fieri.  It  is  "in  con- 
sideration of  Messrs.  J.  &  A.  Lawrence  having 
a  credit  with  your  house;"  now,  the  word  "hav- 
ing "  imports  a  present  or  future  advance,  just 


as  much  as  a  past.  The  word  ' '  having  "  is  in 
the  present  tense;  and  if  the  parties  then  under- 
stood the  letter  of  credit  to  be  in  fieri,  and  to  be 
absolute  only  upon  a  condition  subsequent, viz.: 
the  giving  of  the  guaranty,  the  word  is  the 
most  appropriate  which  could  be  used.  The 
case  of  Haigh  v.  Brook*  (10  Adol.  &  El.,  800) 
approaches  very  near  to  the  present.  There  the 
guaranty  was  "in  consideration  of  being  in 
advance  to  L.  to.,  I  guaranty,  Ac."  The 
Court  of  King's  Bench  thought  that  the  words 
"  being  in  advance  "  did  not  necessarily  import 
a  past  advance,  but  might  be  applied  to  a  present 
or  future  advance. 

But  that  which  puts  the  whole  matter  In  the 
clearest  light  and  beyond  the  reach  of  legal  con- 
troversy, is  that  the  advances  now  sued  for 
were  all  made  after  the  second  letter  of  credit 
was  given ;  and  if  the  guaranty  applied  (as  we 
hold  It  did)  to  those  subsequent  advances  under 
the  new  engagements,  then  the  consideration 
was  complete  as  upon  a  present  and  not  as  upon 
a  past  consideration.  In  every  view,  therefore, 
in  which  we  can  contemplate  the  objection,  it 
has  no  just  foundation  in  law. 

As  to  the  sixth  point  on  the  question,  whether 
due  notice  of  the  failure  of  Messrs.  J.  &  A 
Lawrence  to  repay  the  advances  had  been 
given ;  it  was  a  mere  question  of  fact  for  the 
consideration  of  the  jury,  as  to  whether  the 
guarantor  bad  reasonable  notice  or  not.  They 
•have  found  a  verdict  for  the  plaintiffs,  [*454 
and  we  are  not  at  liberty  to  disturb  it  in  a  court 
of  error. 

As  to  the  seventh  point,  the  notes  having 
been  left  for  collection  only  with  the  agents  of 
the  London  house,  although  indorsed  by  the 
Messrs.  Lawrence,  they  do  not  fall  within  the 
strict  rules  of  commercial  law  applicable  to 
negotiable  paper.  Admitting,  for  the  sake  of 
the  argument,  that  notice  was  not  punctiliously 
given  by  the  agents,  still  it  resolves  itself  into  a 
mere  question  of  due  diligence  on  the  part  of  the 
agents  to  collect  the  notes,  and  falls  under  the 
general  law  of  agency.  No  evidence  was 
shown  at  the  trial  to  establish  any  loss  or  dam- 
age on  the  part  of  Mrs.  Lawrence  for  want  of 
due  protest  and  notice  (if  they  were  not  made); 
and  in  the  absence  of  such  proof  we  are  not  at 
liberty  to  presume  that  the  agents  did  not  do 
their  duty. 

The  case  of  Swift  v.  Tymm  (16  Peters,  1)  is 
entirely  distinguishable  from  the  present  in  its 
leading  circumstances.  There  the  question 
was,  not  whether  a  person  receiving  a  note  as 
collateral  security  or  for  an  antecedent  debt 
was  not  bound  to  due  diligence  in  its  collec- 
tion, otherwise  he  made  it  his  own,  which  was 
not  doubted ;  but,  whether  taking  It  as  collateral 
security  or  in  payment  of  an  antecedent  debt, 
he  was  not  to  be  treated  as  a  bona  fide  holder 
for  a  valuable  consideration,  unaffected  by  any 
unknown  equities  between  the  original  parties. 
This  court  held  that  he  was. 

Upon  the  whole,  we  are  all  of  opinion  that  there 
was  no  error  in  the  ruling*  of  the  eourt.and  the 
judgment  it  therefore  affirmed,  with  eottt. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States,  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
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cixuideralion  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
irf  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  cent,  per  annum. 

Cttai-K>How.,t74. 
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'Et^arte  at  thb  Matter  of  CHARLES  P. 
|  SlBBALD,  Appellant 

v. 
THE  UNITED  STATES. 

Petition  to  otter  former  mandate  of  court. 

Cpoa  a  petition  so  to  alter  a  former  mandate  of 

tki»  court  as  to  direct  lands  in  Florida,  which  had 
»t  bwo  offered  for  «ale  under  the  President's  proc- 
tatatino.  to  be  included  within  a  survey,  as  well  as 
l!"»  hods  which  had  been  bo  offered. 

Rrid.  That  this  court  has  no  power  to  grant  the 
Mwfpnyed. 

THIS  case  was  brought  up  by  appeal  from 
the  Superior  Court  for  the  District  of  East 
Florida.  It  was  a  petition,  the  nature  of  which 
raa  be  best  explained  by  referring  to  the  peti- 
tion itself,  which  was  as  follows: 

To  the  Honorable,  the  Supreme  Court  of  the 

Coited  States,  the  petition  of  Charles  F.  Sib- 

h»]d,  respectfully  represents: 

That,  at  January  Term,  1836,  of  the  Supreme 
fain  of  the  United  Slates,  that  the  case  of  The 
Coiled  State*,  appellants,  against  your  peti- 
'•raer.the  subject  matter  being  on  a  grant  of  land 
Wred  from  the  Spanish  government,  and  sit- 
«l«l  in  Florida,  its  extent  16,000  acres,  your 
adorable  court  confirmed  the  entire  grant  of 
Y*n  petitioner. 

That  the  grant  stipulated,  and  your  honor- 
•We  court  decided  the  right,  as  exercised  by 
jw  petitioner  of  making  surveys  anywhere  in 
ftoda;  at  which  decision  three  several  sur- 
fys.  as  made,  were  accordingly  confirmed  to 
.far petitioner.     ( Vide  10  Peters,  321.) 

That  it  being  ascertained  that  divers  inter- 
Wng  surveys  under  valid  titles  from  the  British 
and  Spanish,  as  also  some  donations  from  the 
iwernroent  of  the  United  States,  would  de- 
frireyour  petitioner  of  a  large,  portion  of  the 
H000  acres  as  decided  to  belong  to  him  at  the 
temry  Term  of  your  honorable  court  of  1838, 
k  found  it  necessary  to  apply  to  have  the 
fcrner  mandate  of  the  court  so  strengthened, 
watered,  that  the  surveyor  of  the  public  lands 
j» Florida,  and  Ihe  judge  of  the  United  States 
tWt  there,  would  be  directed  to  make  surveys 
far  such  a  quantity  of  land  as  that  of  which  he 
**  deprived  by  these  conflicting  claims  within 
l*  former  surveys. 

That  your  honorable  court  (12  Peters,  488  to 
*0  beard  his  petition,  representing  "  that,  by 
**  opinion  of  this  honorable  court,  he  con- 
•Merwl  two  points  clearly  settled,  to  wit:  the 
**.  that  he  was  entitled  to  16,000  acres,  ac- 
cording to  the  original  grant;  second,  that  he 
kad  an  inherent  privilege  to  direct,  or  point 
•m,  where  other  locations  should  be  made,  in 
(He  the  other  surveys  made  for  him  were  in- 
terfered with  by  older  and  good  claims." 
!*56*1  "That  your  honorable  court  (12  Pe- 
tes, 4M)  have  directed  the  application  of  the 
HovABD  2.  U.  8.,  Book  11. 


Missouri  law  of  1824,  which,  you  say,  "  will 
meet  the  prayer  of  your  petition,  which  you 
feel  bound  to  grant,  for  the  reasons  set  forth;" 
and,  in  accordance  with  which,  a  supplemental 
petition  was  added  by  the  counsel  of  your  peti- 
tioner, at  the  suggestion  of  your  honorable 
court,  referring  to  the  Missouri  law. 

That  upon  receiving  the  mandate  of  the  court 
and  examining  this  law,  your  petitioner  ascer- 
tained that  while  the  decree  of  your  honorable 
court  confirmed  and  decided  his  rights  to  select 
lands  anywhere  in  Florida,  he  ascertained  that 
this  act  only  authorized  the  entry  of  such  refuse 
lands  as  had  been  offered  at  public  sale  under 
Ihe  President's  proclamation;  and  thus  de- 
priving him  of  the  very  spots  he  might  wish 
lo  select. 

That,  also,  while  this  act  would  limit  and 
confine  him  to  such  lands  as  (are)  surveyed,  the 
fact  exists,  that  onlv  a  small  portion  of  the 
public  land  in  East  Florida  has  been  surveyed. 

That  your  petitioner,  therefore,  is  obviously 
debarred  in  the  exercise  of  his  right  to  select 
the  lands  decreed  to  him;  and  prays  your  hon- 
orable court  to  order  the  mandate  (to  be)  so 
amended  as  to  meet  his  case. 

Your  petitioner  respectfully  refers  to  the  case 
of  Smit/i  v.  The  United  Stale*  (10  Peters.  334), 
where  your  honorable  court  says:  "Should 
this  grant  be  confirmed,  it  must  follow  its 
tenor  and  purport;  the  decree  must  affirm  its 
validity,  not  merely  to  the  quantity  of  land, 
but  with  the  right  of  location,  according  to  its 
express  terms,  which  gives  St.  Vrain  the  unlim- 
ited choice  of  the  most  valuable  portions  nf  the 
public  lands.  It  would  be  in  direct  violation 
of  those  rights,  which  constitute  the  great  value 
of  the  claim  (which  were  not  of  the  quantity  of 
land),  to  make  a  decree  that  they  were  secured 
to  him  by  the  law  of  nations,  the  treaty,  and 
acts  of  Congress,  as  inviolable,  and  in  the  same 
decree  to  limit  him  in  the  selection  of  such 
lands  in  Missouri  as  should  have  been  offered  at 
public  sale,  without  a  bid  beyond  the  minimum 
price  of  the  public  lands.  This  would  neces- 
sarily deprived  him  of  the  very  spots  to  which 
he  would  be  entitled  under  our  decree,  where- 
ever  he  might  choose  to  apportion  them  by  a 
lawful  survey." 

Your  petitioner  further  represent  that,  in 
Arredondo  v.  The  United  States  (6  Peters,  710), 
your  honorable  court  said:  "In  conformity 
with  the  principles  of  justice  and  rules  of  equity, 
the  court  is  directed  to  decide  all  questions 
arising  in  the  cause,  and  by  a  final  decree  to 
•settle  and  determine  the  validity  of  [*45  7 
title  according  to  the  law  of  nations,  the  stipu- 
lations of  any  treaty,  and  the  proceedings  under 
the  same,  the  several  acts  of  Congress  in  rela- 
tion thereto,  and  the  law  and  ordinances  of  the 
government  from  which  it  is  alleged  to  be  de- 
rived, and  all  other  questions  which  may  prop- 
erly arise  between  the  claimants  and  the 
United  States;  which  decree  shall,  in  all  cases, 
refer  to  the  treaty,  law,  or  ordinance  under 
which  it  is  confirmed  or  decreed  against." 

Filed  5th  March,  1842.    Cha8-  * ■  8lBBAU>' 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

On  consideration  of  the  petition  filed  in  the 
above  cause,  it  is  the  opinion  of  this  court  that 
it  has  no  power  to  grant  the  relief  prayed. 
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Whereupon,  it  is  note  here  ordered  and  ad- 
judged by  this  court,  that  the  petition  be,  and  the 
mine  is  hereby  dismissed. 

Cited— 17  Wall.,  888. 


ROBERT  BARNWELL  RHETT,  Plaintiff  in 

Error. 

v. 

ROBERT  P.  POE,   Cashier  of  the  Bank  of 

Augusta,  Defendant.1 

Bill  of  excliange—wlten  drawer  not  entitled  to 
notice  of  nonpayment — diligence  a  question  of 
late— drawer  and  acceptor  partners — rule  re- 
quiring notice  relaxed  in  cases  of  collateral 
security. 

Where  the  drawer  of  a  bill  bos  no  light  to  expect 
the  payment  of  It  by  the  acceptor  :  where,  for  In- 
stance, the  drawer  hue  withdrawn,  or  Intercepted,' 
funds  which  were  destined  to  meet  the  bill,  or  its 
payment  was  dependent  upon  conditions  which  he 
must  have  known  he  had  not  performed,  such 
drawer  cannot  claim  to  be  entitled  to  notice  of  the 
nonpayment  of  the  bill. 

It  becomes  a  question  of  law,  whether  due  dili- 
gence has  or  has  not  been  used,  whenever  the  facts 
are  ascertained ;  and  therefore  there  Is  no  error  in 
the  direction  of  a  court  to  the  Jury  that  they  should 
infer  due  diligence  from  certain  facts,  where  those 
facts,  if  found  by  the  Jury,  amounted  in  the  opin- 
ion of  the  court  to  due  diligence. 

If  the  drawer  and  acceptor  are  either  general 
partners  or  special  partners  in  the  adventure  of 
whiqh  the  bill  constitutes  a  part,  notice  of  the  dis- 
honor of  the  bill  need  not  be  given  to  the  drawer. 
458*]  *A  court  is  not  bound  to  grant  an  in- 
struction prayed  for,  where  it  is  merely  a  recital  of 
general  or  abstract  principles,  and  not  accompan- 
ied by,  or  founded  upon,  a  statement  of  the  testi- 
mony. 

The  strictness  of  the  rule  requiring  notice  be- 
tween parties  to  a  bill,  Is  much  relaxed  in  cases  of 
collateral  security,  or  of  guaranty  in  a  separate 
contract ;  the  omission  of  such  strlot  notice  does 
not  imply  injury  as  a  matter  of  course.  The  guar- 
antor must  prove  that  he  has  suffered  damage  by 
the  neglect  to  make  the  demand  on  the  maker  and 
to  give  notice,  and  then  he  is  discharged  only  to 
the  extent  of  the  damage  sustained. 

THIS  case  came  up  by  -writ  of  error  to  the 
Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

The  suit  was  brought  in  the  court  below  by 
Poe,  the  cashier  of  the  bank,  against  Rhett  as 
the  indorscr  upon  a  note  for  $8,000  under  the 
following  circumstances: 

Dixon  Timberlake  was  a  merchant  who,  it 
appeared  from  the  evidence,  had  been  for 
several  years  prior  to  1837  in  the  habit  of  going 
from  New  York  to  the  south,  during  the  cot- 

1.— This  case,  although  subsequent  Inthls  volume 
to  that  of  Lawrence  v.  MeCalmont,  was  in  fact  de- 
cided before  it ;  having  been  argued  at  the  preced- 
ing term  and  held  under  a  curia  advisare  vuU;  and 
the  manuscript  opinion  In  the  present  case  wassent 
for  and  referred  to,  during  the  progressof  the  argu- 
ment in  that  of  Lawrence  v.  MeCalmont.  The 
reason  for  stating  this  may  be  easily  seen  by  refer- 
ring to  the  report  of  that  case. 


Note.— At  to  when  drawer  of  bill,  or  indarser,  is 
not  entitled  to  notice,  see  note  to  Fenwick  v.  Scars, 
1  Crunch,  869. 

As  to  question*  of  law  and  fact,  for  court  or  Jury, 
a?  to  notice  of  dishonor,  or  due  diligence  in  gluing 
name,  see  note  to  King  r.  Delaware  Ins.  Co.,  8 
Cranch,  71. 
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ton  buying  season,  and  then  returning  to  Ne 
York.  In  the  winter  of  1836-87  he  was  i 
Augusta,  in  Georgia,  with  large  letters  of  cred 
from  various  bouses  in  New  York,  and  alf 
one  from  Benjamin  R.  Smith,  then  a  mercbai 
in  Charleston,  South  Carolina.  By  the  ai 
of  these  letters  he  acquired  a  credit  at  the  Ban 
of  Augusta,  and  purchased  considerable  qua: 
tities  of  cotton  and  some  bank  and  other  sloe] 
in  the  course  of  the  season.  Some  of  the 
purchases  were  upon  the  joint  account  of  Smi 
and  himself,  but  the  evidence  was  contradicloi 
as  to  the  particular  purchases  thus  made. 

In  February  and  March,  1837.  Timberlak 
being  in  Auguata,  drew  several  bills  upon  Smi 
in  Charleston,  which  all  became  due  in  Ma 
The  whole  amount  of  the  bills  thus  due  in  Ma 
was  $21,500.  A  separate  bill  for  $14,000 
not  included  amongst  these,  because  it  w 
paid. 

This  sum  of  $31,600  was  divided  into  U 
classes;  one  class  consisting  of  $8,000  and  t 
other  of  $13,500. 

It  appeared  by  the  evidence  that  Smith  w 
to  provide  for  the  first  class  of  $8,000.  a 
Timberlake  for  the  remaining  $13,500. 

In  order  to  carry  out  the  arrangement 
specting  the  first  class,  a  bill  was  discount 
drawn  by  Timberlake  upon  Smith  for  $$.(* 
and  the  note  which  was  the  subject  of  t 
present  suit  offered  and  accepted  as  collate 
security.  The  note  was  as  follows: 
•$8,000.    Charleston,  May  9th,  1837.  [«4=£ 

Sixty  days  after  date,  I  promise  to  pay 
W.  E.  Haskell,  or  order,  eight  thousand  d 
lars,  for  value  received. 

Benjamin  R.  Smith 
Indorsed. 

W.  E.  Haskell,  per  attorney  B.  R  Smiti 
R.  Barnwell  Smith,  per  attorney  B.  R.  Smti 

R.  Barnwell  Smith,  whose  name  it  was  i 
mitled  was  placed  upon  the  note  by  proper  i 
thority,  was  the  same  person  as  R.  Barnn 
Rhett,  his  name  having  been  changed  after  ■ 
time  of  the  indorsement. 

Timberlake  having  made  no  provision 
the  other  class  of  bills,  amounting  to   #13,5 
Smith  was  unable  to  take  them  up,   and  t) 
were  protested. 

On  the  2d  of  June,  Smith  made  an  assi 
ment  of  his  property  for  the  benefit  of  bis  cr 
itors,  in  a  certain  order  which  it  is  unnecessa 
to  state ;  and  it  was  further  proved  that  at  is 
before  the  maturity  of  the  note  on  which 
action  was  brought,  Benjamin  R.  Smith  i 
insolvent. 

On  the  11th  of  July  both  the  bill  drawn 
Timberlake  upon  Smith  for  $8,000,    and 
note  in  question  for  $8,000,  became  due;  1 
neither  being  paid,  the  note  was  regularly  r 
tested  and  certain  proceedings  had   upon 
bill  which  constitute  the  defense  in  this  c» 
where  suit  is  brought  upon  the  note. 

It  was  given  in  evidence  on  the  part  of 
plaintiff,  in  order  to  establish  the  regularity 
the  proceedings  with  regard  to  the  bill,  that 
notary  demanded  payment  at  the  store  of  8m 
the  acceptor,  and  his  clerk  (Smith  beirjg 
sent)  replied,  "there  were  no  funds  for  piv 
the  same;"  that  the  notary  thereupon  proles* 
the  bill  for  nonpayment,  and  inclosed  1 
notice  thereof  for  Timberlake,  the  drawer 
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,  letter  sent  by  mail,  addressed  to  Robert  F. 
'oe,  the  cashier  of  the  Bank  of  Augusta,  as 
re*  the  custom  in  similar  cases;  that  the  notary, 
t  the  time  he  protested  the  draft,  did  not 
mow  where  Timberlake  was  to  be  found ;  that 
c  had  heard  that  be  had  resided  and  done 
Wintss  at  Augusta,  but  was  told  that  he  had 
eft  that  place.  That  he  had  made  inquiries 
■r  Timberlake,  and  was  then  told  that  he  had 
■ft  Augusta,  and  it  was  not  known  where  he 
lad  gone  to.  That  the  discount  clerk  of  the 
Irak  of  Augusta  had  it  iq  charge,  as  a  part  of 
hfe  business,  to  make  diligent  search  for  the 
pflies  upon  whom  notices  were  to  be  served ; 
tat  such  notices  were  served  upon  them,  per- 
■Bally,  by  said  clerk  if  they  were  in  Augusta, 
WO*l  *and  transmitted  to  them  through  the 
iwtoftice  if  they  were  at  a  distance:  that 
Rid  clerk  was  in  Augusta  on  the  11th  of  July, 
ps<.  and  believes  the  notice  would  have  been 

Ped  on  Timberlake  if  he  had  been  in  Au- 
a;  that  said  clerk  has  searched  for  the 
ice  to  Timberlake  and  cannot  find  it;  that 
berlake  lived  in  a  boarding-house  whilst  in 
that  he  was  insolvent  when  said  bill 
due.  It  was  further  testified  by  the 
master  and  his  assistant,  that  two  or  more 
were  received  at  the  postofficc  for  Tim- 
e  during  the  summer  after  he  had  left 
a,  which  were  not  advertised;  that  he 
kaed  a  box  at  the  postofficc,  for  a  time  which 
id  not  expire  until  the  1st  of  October,  1837, 
Bo  which  his  letters  were  placed;  that  such 
Hers  could  not  have  been  forwarded  to  the 
■serai  postffice,  because  they  were  not  adver- 
kd;  that  Timberlake  left  Augusta  on  the  30th 
hae,  1837,  in  the  public  stage;  and  that  he 
■fc  ao  agent  in  Augusta. 
On  the  other  hand,  it  was  given  in  evidence 
■  the  part  of  the  defendant,  upon  the  cross- 
Bamination  of  Timberlake  himself  in  this  case, 
Timberlake  left  Augusta  on  the  30th  June, 
_  requested  the  postmaster  to  forward  bis 
re  after  him,  and  that  he  received  several 
forwarded  from  Augusta,  agreeably  to 
directions,  but  never  received  any  letter  or 
of  the  nonpayment  of  the  bill. 
The  defense  rested  chiefly  on  the  ground 
proper  diligence  had  not  been  used  to  give 
to  the  drawer  of  the  dishonor  of  the  bill, 
that,  consequently,  the  securities  upon  the 
:  which  was  given  collaterally  were  exon- 
IpMed  from  iu  payment. 
[In  the  trial  of  the  cause  in  the  court  below, 
P*»  separate  sets  of  instructions  were  prayed 
fcr,  on  behalf  of  Rhett  the  defendant.  The 
fc*  set  consisted  of  two  prayers,  which  were 
■foed  by  the  court  and  were  as  follows: 
.la.  That  by  omission  to  inquire  for  the  res- 
Ikce  of  Timberlake,  or  to  send  notice  after 
(■a,  the  plaintiff  has  lost  his  right  of  ictiou 
t  him  as  drawer  of  the  bill  for  $8,000. 
*t  That  if  the  jury  find  that  the  note  was 
as  collateral  security  for  the  bill  drawn 
Tuuberlake,  and  that  Timberlake  is  dis- 
then  the  plaintiff  cannot  recover 
the  defendant  on  the  note  sued  upon, 
second  set  of  instructions  consisted  of 
prayers  which  the  court  were  asked  to 
but  the  court  refused  to  do  so,  with  the 
a  of  the  fourth,  and  gave  its  own  in- 
to the  jury.  The  prayers  and  in- 
•auctions  given  are  as  follows: 
Bnwaav  8. 


*And  the  defendant,  by  his  counsel,  [#461 
before  the  jury  retired  from  the  bar,  further 
prayed  the  court  to  instruct  the  jury  as  follows: 

1st.  The  parties  having  shown  that  Timber- 
lake  had  drawn  upon  Smith  four  bills,  amount- 
ing in  all  to  $31,500,  which  Smith  had  ac- 
cepted, and  had,  at  the  time  of  the  acceptance 
of  the  paid  bills,  $10,000  in  hand,  received  of 
Timberlake,  to  meet  those  bills,  the  defendant 
prayed  the  court  to  instruct  the  jury,  that  if 
the  evidence  was  believed,  then  Timberlake 
had  funds  in  the  hands  of  Smith,  and  was  en- 
titled to  notice. 

2d.  The  defendant  having  shown  that  Tim- 
berlake resided  in  New  York,  and  came  habit- 
ually, between  the  months  of  October  and  Jan- 
uary, to  Augusta,  and  resided  in  Augusta  dur- 
ing the  winter  and  spring,  and  that  Timberlake 
left  Augusfe  on  the  30th  June,  1837,  and  that 
the  notice  of  nonpayment  of  the  draft  was  for- 
warded by  the  notary  in  Charleston  to  the 
plaintiff,  on  the  11th  July.  1837,  and  nothing 
was  shown  to  prove  that  the  plaintiff  bad  made 
any  inquiry  after  Timberlake,  or  endeavored 
to  give  him  notice. 

The  defendant  prayed  the  court  to  instruct 
the  jury  that  the  plaintiff  had  not  used  due  dil- 
igence to  give  the  drawer  notice. 

3d.  And  inasmuch  as  evidence  had  been 
given  that  the  bills  drawn  by  Timberlake  on 
Smith  were  drawn  for  purchases  of  cotton  or 
stock,  on  the  joint  account  of  Smith  and  Tim- 
berlake, and  Timberlake  had  diverted  the 
property  purchased  on  joint  account  to  his 
own  use,  and  was  therefore  bound  to  provide 
for  the  bills  which  fell  due  in  May,  to  the 
amount  of  $13,500.  and  bad  not  done  so:  the 
defendant  prayed  the  court  to  instruct  the  jury, 
that  the  default  of  Timberlake  to  take  up  the 
bills  for  $13,500,  did  not  excuse  the  want  of 
notice  to  make  him  liable  on  the  bill  for  $8,000. 

4tb.  And  the  defendant  prayed  the  court  to  in- 
struct the  jury,  that  if  Timberlake  had  effects 
at  any  time  between  the  drawing  and  the  ma- 
turity of  the  paid  bill  in  the  hands  of  Smith,  he 
was  entitled  to  notice. 

5th.  The  defendant  prayed  the  court  to  in- 
struct the  jury,  that  the  insolvency  of  the  ac- 
ceptor and  drawer,  before  the  maturity,  of  the 
bill,  did  not  excuse  the  holder  from  giving 
notice  of  nonpayment  to  the  drawer. 

And  the  court  instructed  the  jury  as  follows: 
On  the  first  instruction  asked,  the  court  in- 
structed the  jury,  that  if  they  believed  from  the 
evidence  that  Timberlake  had  in  the  hands  of 
Smith,  when  Smith  accepted  the  bill  for  $8,000, 
$10,  OOO.that  Timberlake  was  entitled  to  notice  of 
*thedishonorof  the  bill  from  the  holder.  [*462 
But  if  the  jury  also  believe  from  the  evidence 
that  the  $10,000,  in.  the  hands  of  Smith,  was  a 
fund  raised  upon  Smith's  letter  of  credit  to 
Timberlake,  and  was  to  be  applied  to  the  pay- 
ment of  purchases  on  joint  account,  and  had 
l>een  so  applied,  and  that  there  was  an  arrange- 
ment afterwards  between  Timberlake  and 
Smith  in  respect  to  all  the  bills  drawn  by  Tim- 
berlake, amounting  to  $21,500;  that  Timber- 
lake  was  to  put  8mith  in  funds  to  pay  bills  to 
the  amount  of  $18,500.  of  the  $21,500,  which 
were  to  become  due  before  the  bill  of  $8,000 
became  due,  and  that  on  Timberlake  doing  so 
Smith  was  to  pay  the  $8,000  bill ;  and  that  Tim 
berlake  did  not  put  Smith  in  funds  to  pay  the 
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$18,500,  and  that  the  same  were  protested,  of 
which  Timberlake  bad  notice;  then,  that  Tim- 
berlake  had  no  right  to  notice  of  the  nonpay- 
ment of  the  $8,000  bill  from  the  holder. 

On  the  second  instruction  asked,  the  court 
instructed  the  jury,  that  if  they  believe  from 
the  evidence  that  Timberlake  resided  in  New 
York,  and  was  a  sojourner  in  Augusta,  from 
time  to  time,  as  stated  in  the  instruction  asked, 
that  then,  as  drawer  of  the  bill,  he  was  entitled 
to  notice  of  its  dishonor;  but  if  the  jury  believe 
from  the  evidence,  though  he  may  have  re- 
sided in  New  York,  that  he  had  made  Augusta 
his  residence  since  the  fall  of  1834  or  1835,  and 
that  be  had  removed  from  Augusta,  and  out  of 
the  State  of  Georgia,  after  the  bilLfor  $8,000 
was  drawn,  and  before  its  maturity,  that  then 
due  diligence  had  been  used  to  giv»him  notice 
of  the  dishonor  of  the  bill.  « 

On  the  third  instruction  asked,  the  court  in- 
structed the  jury,  that  if  they  believe  from  the 
evidence  that  the  bills  drawn  by  Timberlake 
upon  Smith- were  drawn  for  purchases  of  cotton 
or  stock  on  the  joiut  account  of  Smith  and 
Timberlake,  and  that  Timberlake  had  diverted 
the  property  and  purchased  on  joint  account 
to  his  own  use,  and  that  after  promising  Smith, 
the  acceptor,  to  take  up  the  bills  to  the  amount 
of  $13,500,  he  had  failed  to  do  so.  and  had  not 
supplied  Smith  with  money  to  take  up  the  bills 
for  $13,500,  after  the  same  were  dishonored, 
up  to  the  time  when  the  $8,000  draft  became 
due,  and  that  there  was  an  arrangement  be- 
tween Timberlake  and  Smith,  after  the  $8,000 
bill  was  accepted,  that  Timberlake  was  to  put 
Smith  in  funds  to  take  up  the  drafts  for  $18,- 
500,  which  had  been  dishonored,  and  did  not 
do  so,  that  Timberlake  was  not  entitled  to 
notice  of  the  dishonor  of  the  bill  for  $8,000. 

To  the  fourth  instruction  asked,  the  court 
463*1  instructed  the  jury,  if  "they  believe 
from  the  evidence  that  Timberlake  had  effects  in 
the  hands  of  Smith  at  any  time  between  the  draw- 
ing of  the  bill,  and  the  maturity  of  the  said 
bin,  that  he  was,  as  drawer,  entitled  to  notice. 

To  the  fifth  instruction  asked,  the  court  in- 
structed the  jury,  that  the  insolvency  of  the 
drawer  and  the  acceptor,  before  the  maturity 
of  the  bill,  did  not  excuse  the  holder  of  the 
bill  from  giving  notice  of  nonpayment  to  the 
drawer.  But  the  court  further  instructed  the 
jury,  that  if  the  insolvency  of  the  drawer  and 
acceptor  were  knowu  to  each  other,  and  that 
this  bill  was  drawn  to  pay  for  a  purchase  on 
joint  account,  or  a  transaction  in  which  they 
were  partners,  and  that  the  property  so  pur- 
chased had  been  diverted  by  the  drawer  to  his 
own  use,  and  that  the  payment  of  all  the  bills 
had  been  the  subject  of  private  arrangement 
between  the  acceptor  and  the  drawer,  that 
then  the  holder  was  excused  from  giving  no- 
tice of  the  nonpayment  of  the  bill  for  $8,000. 

Whereupon,  the  said  counsel,  on  behalf  of 
the  said  defendant,  before  the  jury  retired 
from  the  bar,  excepted  to  the  aforesaid  opinion 
and  charge  of  the  court,  on  the  first,  second, 
third,  and  fifth  instructions  moved  for,  and 
now  excepts,  and  prays  the  court  to  sign  and 
seal  this  bill  of  exceptions,  which  is  done  ac- 
cordingly, this  nineteenth  day  of  April,  in  the 
year  eighteen  hundred  and  forty-one. 

Jakes  M.  Wayne,  [l.  8.1 
R  B.  Gilchrist,    [l.  s.j 
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To  review  all  these  prayers  and  instructioi 
the  writ  of  error  was  brought. 

Messrs.  Coxe  and  Ltgare,  Attorney-Gener 
for  the  plaintiff  in  error. 

Messrs.  Wilde  and  Hunt  for  the  defendant 

Mr.  Coxe,  for  the  plaintiff  in  error,  said  V 
questions  naturally  arose  in  the  case. 

1.  Is  Timberlake  discharged? 

2.  If  he  is,  what  is  the  effect  upon  Rhel 
Mr.  Coxe  reviewed  the  evidence  in  order 

show  that  Timberlake  had  provided  sufficieal 
for  the  draft  of  $8,000,  as  he  thought;  s 
that  it  was  charged  to  Smith  and  not  to  Ti 
berlake  in  his  account  with  the  bank.  He  ti 
argued  that  Rhett,  being  a  collateral  securil 
was  entitled  to  all  the  rights  of  a  party ;  tl 
Timberlake's  obligation  to  pay  arose  only 
case  the  acceptor  did  not.  and  he,  Timberlal 
•was  duly  notified  of  such  failure ;  that  [*44 
he  was  not  notified  for  a  year;  that  the  be 
never  served  the  notice,  which  it  was  bound 
do.  (Chitty  on  Bills,  ed.  of  1839.  p.  465,  < 
10,  sec.  1,  where  the  cases  are  collected,  f 
note.)  The  holder  must  give  notice  to  all  p 
ties.    (8  Taunt.,  180.) 

It  is  true  that  the  cases  recognize  a  distinct! 
between  an  indorsement  upon  the  bill  ita 
and  an  engagement  in  a  separate  contra 
But  no  case  justifies  the  extent  of  the  doctr 
which  must  be  contended  for  by  the  otl 
side. 

.  As  to  the  second  instruction,  there  was 
evidence  that  Timberlake  bad  made  Augu 
his  residence;  and  even  if  there  was,  the  Dot 
should  have  been  sent  after  him  to  New  Yo 
Another  State  is  not  a  foreign  country, 
did  not  abscond;  he  went  away  in  compa 
with  one  of  the  officers  of  the  bank,  and  i 
with  another  of  them  at  the  Sulphur  Sprinj 
There  is  no  evidence  that  it  was  a  partners] 
debt.  The  books  say  it  is  dangerous  not 
give  notice.  Our  remedy  must  not  be  i 
paired;  separate  notices  ought  to  be  given 
all  the  parlies.  (Chitty.  466.)  Our  rcme 
against  Timberlake  has  been  impaired  by  I 
course  pursued. 

The  first  instruction  of  the  court  modifi 
the  prayer  by  adding,  "  if  the  fund  was  rail 
by  Smith's  letter  of  credit  to  Timberlake;"  h 
these  funds  do  not  appear  to  have  been  raw 
in  this  way.  The  evidence  is  to  the  com  mi 
It  said  also,  that  if  Timberlake  failed  to  ta 
up  his  share,  viz.,  $13,000,  then  Smith  -w 
exonerated  from  his  agreement  as  made  betwe 
them.  But  suppose  this  so,  docs  this  excil 
the  bank?  A  suit  would  have  been  necessar 
which  the  bank  had  no  right  to  anticipate. 
is  always  inferred  that  a  drawer  has  funds 
the  hands  of  a  drawee,  and  had  a  right 
draw.   (1  Term  Rep.,  416;  30  Johns.,  485.  4«i 

If  there  is  a  reasonable  expectation  that 
bill  will  be  paid,  the  drawer  is  entitled  to  not« 
(2  Campb.,  461 ;  12  East,  433,  S.  C. ;  Chitt 
487.) 

The  holder  must  use  reasonable  diligence 
discover  the  residence  of  the  indorser;  r»ut  bii 
there  was  no  effort  at  all.  They  might  ha 
learned  at  the  postoffice  where  Timberlaki 
letters  were  sent  to.  (2  Peters,  96;  Chitt 
488,  A;  8  Greenleaf,  83;  8  Pick.,  251.) 
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Mr.  WBde,  for  defendant  in  error: 
The  plaintiff  in  error  contends — 
1.  That  due  notice  of  the  nonpayment  of  the 
U  wss  not  given  to  Timberlake,  the  drawer, 
<1  therefore  Timberlake  was  discharged. 
85*]     *2.  That  his  undertaking  being  only 
lUieral  to  that  of  Timberlake,  the  discharge 
Timberlake  releases  him. 
And  to  this  effect  he  prayed  the  first  and 
fed  instructions. 

To  this  it  is  replied  on  the  part  of  the  de- 
■d&nt in  error: 

J*.  That  there  was  actual  notice  to  Timber- 
kt,  or  due  diligence  to  give  such  notice.  Mr. 
pit  here  entered    into  a  critical  review  of 

■  testimony,  and  inferred  that  there  were 
lure  the  jury  sufficient  facts  to  warrant  them 
[fading  actual  notice.  If  the  evidence  falls 
m  of  establishing  actual  notice,  still  due 
tgence  is  abundantly  proved.  When  the 
m  ire  ascertained  and  undisputed,  what  shall 
Mitnte  due  diligence  is  a  question  of  law. 
rVters,  583:  Chitty  on  Bills,  ed.  1817,  page 

where  it  is   said  (quoting  the  words  of 

Ellenborough  in  Waiwj/n  v.  St.  Quentin) 

the  holder    of    a  bill  does  not  know 

the  indorser  is  to  be  found,  it  would  be 

hard  if  he  lost  his  remedy  for  want  of 

notice. 

English  Cases:  12  East,  438;  Cowen,  81; 
"  "twick,  76. 

n  Cases:  t  Johns.  Rep.,  294;  3  Johns. 
376;  5  Binney,  541;  4  Serg.  &  Rawle. 
Other  American  cases  collected  in  Bay- 

too  Bills,  176,  183,  notes;  also,  5  Wendell, 
iil  Wendell.  643;  24  Wendell,  280;  4  Mc- 
M,  508;  3  McCord.  394;  2  Wash.  C.  C.  R., 
L  The  decision  in  the  last  case  was  sus- 
bed  in  10  Peters,  572;  6  Wheat.,  104;  8 
leu..  326.  330:  9  Wheat.,  598;  1  Peters, 
R-.2  Peters,  96. 

[Mr.  WSde  gave  an  abstract  of  each  of  these 
■n,  and  dwelt  particularly  upon  the  last, 
fere  the  court  say :  "  The  bolder  of  a  bill  or 
femiasory  note  in  order  to  entitle  himself  to 
rt  upon  the  drawer  or  indorser,  roust  give 
■w  of  its  dishonor  to  the  party  whom  he 
tans  to  charge.  But  if,  when  the  notice 
■mM  be  given,  the  party  entitled  to  it  should 

tlntem  from  the  State,  and  has  left  no  known 
to  receive  it;  if  he  absconds,  or  has  no 
of  residence,  which  reasonable  diligence, 
ltd  by  the  holder,  can  enable  him  to  discover. 

■  law  dispenses  with  the  necessity  of 
N»(?  regular  notice."  He  then  examined  the 
iMeoct  to  show  how  the  case  at  bar  was  cov- 
fed  by  the  authority  quoted,  and  that  due 
■gence  had  been  used.] 

h  »  clearly  shown  moreover  by  the  evidence, 
■»  when  the  bill  fell  due.  both  drawer  and 
•frptor  were  insolvent. 

Here,  then,  is  the  full  justification  of  the  sec- 
■4  instruction,  and  so  much  of  the  fifth  as 
■fas  from  the  instruction  prayed. 

Bat  if  the  facts  clearly  proved  do  not  con- 
gHe  due  diligence,  we  say: 
■*«*J     *2.  That  Timberlake  was  not  entitled 

■  notice.  In  regard  to  this  transaction,  we 
H*  be  is  to  be  considered  either  as  a  partner 
fcwiag  on  a  partner,  or  the  drawer  of  a  bill 
kakown  accommodation ;  and  in  either  branch 

■  the  alternative  he  is  not  entitled  to  notice. 
'*  An  partner;  notice  to  one  partner  is 
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notice  to  all.  (Gow  on  Partnership.  214, 215; 
1  Campb.,  82,  404;  1  Maule  &  Selw.,259;  20 
Johns.  Rep.,  176.) 

[Mr.  Wilde  here  examined  the  evidence  to 
show  that  this  was  a  partnership  transaction, 
or  if  not  so,  that  it  wasfortheaccommodatian 
of  the  drawer.)  Where  the  drawer  has  no 
effects  in  the  bands  of  the  acceptor,  be  is  not 
entitled  to  notice.  (1  Term  Rep.,  405;  Chitty 
on  Bills,  ed.  1834,  p.  39:  4  Maule  &  Selw., 
226,  230.  231,  232;  8  Barn.  &  Aid..  619,  623; 
Chitty,  57;  8  Camp.,  281;  4  Moore  &  Payne, 
468.1 

The  case  of  The  Bank  of  Columbia  v.  French 
(4  Crancb,  141)  does  not  impugn  the  authority 
of  Biekerdike  v.  Bottman  (1  Term  Rep.,  405), 
but  merely  overrules  the  case  of  Walwyn  v.  St. 
Quentin,  and  De  Bent  v.  Atldnton,  which  are 
no  longer  law,  even  in  England.  (See  15 
East, 216;  8  Barn.  &  Aid..  619, 623.)  Tbecase 
in  4  Cranch.  141,  is  commented  on  and  sus- 
tained, as  to  the  point,  in  10  Peters,  578.) 

This  branch  of  the  argument  may  therefore 
be  summed  up  as  follows: 

That  Timberlake  must  be  regarded  either  as 
a  partner  drawing  on  a  partner,  or  as  the 
drawer  of  a  bill  for  his  own  accommodation. 
In  the  first  instance,  notice  to  Smith  was  notice 
to  him;  in  the  second,  he  was  clearly  not  en- 
titled to  notice. 

There  is  no  error,  therefore,  in  the  first  or 
third  instruction. 

3.  In  seeking  to  determine  the  extent  of 
Rhett's  responsibility,  he  may  be  considered 
either  as  if  his  name  were  on  the  bill  as  in- 
dorser, or  as  if  he  were  a  mere  guarantor. 

1st.  As  if  his  name  were  on  the  bill. 

In  order  to  perfect  the  claim  of  the  holder 
of  a  bill  against  the  indorsers.  it  is  not  necessary 
for  the  holder  to  give  notice  to  the  drawer.  It 
is  for  the  indorsers  to  give  notice  to  the  drawer, 
if  they  wish  to  preserve  a  remedy  against  him. 
(Chitty  on  Bills,  ed.  1834.  pp.  68,  69;  1  Strange, 
441 ;  Burr., 669;  2  Campb.,  539.) 

Let  it  be  remarked  that  the  note  sued  on  was 
collateral  security  for  Timberlake's  bill:  if  the 
bill  were  paid,  the  note  was  paid.  Now,  the 
note  being  duly  protested  for  nonpayment,  and 
notice  •thereof  sent  on  the  some  day  1*467 
to  Rhett  and  Haskell,  Rhett  and  Haskell  must 
have  been  thereby  apprised  that  the  bill  was 
not  paid,  and  it  was  for  them,  according  to  the 
authorities  just  quoted,  to  give  notice  to  Tim- 
berlake if  they  desired  to  hold  hira  responsible. 

Let  it  be  remarked  further,  that  the  very 
note  given  as  collateral  security  and  sued  on  in 
this  case  is  indorsed  by  procuration.  Smith 
indorses  both  for  Rhett  and  Haskell,  under 
powers  of  attorney  from  both.  Smith,  there- 
fore, the  attorney  in  fact  of  Rhett, -had  express 
notice  of  the  dishonor  of  the  bill,  for  the  col- 
lateral security  of  which  the  note  sued  on  was 
taken. 

Notice  to  him  was  notice  to  Rhett,  and  if 
Rhett  (considering  him  in  the  light  of  an  in- 
dorser) desired  to  hold  Timberlake  responsible, 
it  was  for  him  to  give  Timberlake  notice.  The 
plaintiff  was  not  bound  to  do  it. 

This  court,  in  delivering  its  opinion  in  Will- 
iam* v.  Bank  of  lite  Untied  State*  (2  Peters,  96), 
already  cited,  evidently  had  the  limitation  of 
the  holder's  obligations  in  view.  They  say. 
"it  is  incumbent  on  him  to  give  notice  to  the 
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party  whom  he  means  to  charge.  He  is  not 
obliged  to  notify  any  others;  if  they  desire  to 
have  recourse  over  on  other  parties,  it  is  for 
them  to  give  such  parties  notice." 

Considering  the  rights  and  liabilities  of 
Rhett.  therefore,  as  if  his  name  were  on  the 
bill,  the  situation  of  the  parties  would  be  this: 

Smith,  acceptor,  as  partner,  or  for  the  accom- 
modation of  Timberlake. 

Rhett,  indorser,  for  the  accommodation  of 
Smith. 

Now,  to  whom  had  Rhett  to  look? 

To  Smith  and  Timberlake. 

Both  are  liable: 

Smith  as  acceptor. 

Timberlake  as  the  drawer  of  an  accommo- 
dation bill  or  as  a  partner. 

All  Smith's  effects  arc  assigned  to  Rhett;  and, 
whatever  is  due  from  Timberlake  to  Smith,  on 
their  joint  account,  can  be  received  by  Rhett 
from  Timberlake.  Timberlake  continues  liable 
to  Smith  for  whatever  may  be  paid  for  him  by 
Smith  as  acceptor  for  his  accommodation ;  or, 
considering  them  as  partners,  for  the  balance 
of  partnership  accounts,  and  this  balance, 
whatever  it  may  be.  is  assigned  by  Smith's 
assignment  for  Rhett's  benefit  as  a  protested 
indorser. 

Rhett,  therefore,  has  sustained  and  can  sus- 
468*1  tain  no  injury  by  the  *want  of  notice 
to  Timberlake.  He  has  lost  no  security  which 
he  would  have  kept  had  such  notice  been  given. 

Timberlake  was  not  entitled  to  notice.  He 
is  not  discharged  of  his  obligations  to  Smith  or 
Rhett  by  want  of  notice. 

If  notice  had  been  given  to  Timberlake, 
Rhett  would  have  gained  no  advantage,  and 
by  its  omission  he  has  sustained  no  injury. 

Considering  Rhett  as  a  guarantor. 

"  Persons  whose  names  are  not  upon  the 
instrument,  or  who  are  not  parties  thereto,  but 
have  transferred  the  instrument  by  delivery, 
when  payable  to  bearer,  are  not  within  the  cus- 
tom of  merchants.  Therefore,  a  party  who  by 
an  independent  memorandum  guaranties  the 
payment  of  a  bill,  is  not  as  a  matter  of  absolute 
right  entitled  to  notice.  It  is  not  in  general 
essential  to  give  him  notice:  but  as  a  surety 
(upon  general  principles)  he  may  be  discharged 
if  he  can  show  that  a  particular  loss  or  preju- 
dice has  accrued  to  him  from  the  omission  to 
give  him  notice;  but  even  then  the  discbarge 
will  only  be,  it  seems,  to  the  extent  of  the 
detriment." 

The  cases  cited  are :  Warrington  v.  Furber  (8 
East,242),  Swinyeard  v. Bern*  (5  Maule&Selw., 
62),  UoUrron  v.  WiUtitu  (1  Barn.  &  Cress.,  10), 
Van  Wort  v.  Woolley  (8  Barn.  &  Cress.,  439). 

In  the  case  of  Warrington  v.  Furber,  which 
was  an  action  against  the  guarantor  of  a  bill  of 
exchange,  on  which  no  demand  had  been  made 
against  the  acceptor,  he  having  become  bank- 
rupt before  the  bill  was  due,  it  was  held  the 
guarantor  was  liable. 

Lord  Ellcnborough,  in  delivering  the  opin- 
ion of  the  court,  says:  "The  same  strictness 
of  proof  is  not  necessary  to  charge  the  guar- 
antors as  would  have  been  necessary  to  support 
an  action  on  the  bill  itself,  where  t>y  the  law 
merchant  a  demand  upon  and  refusal  by  the 
acceptors  must  have  been  proved  in  order  to 
charge  any  other  party  upon  the  bill ;  and  this 
notwithstanding  the  bankruptcy  of  the  accept- 
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ors.  But  this  is  not  necessary  to  charge  guar 
antors,  who  insure,  as  it  were,  the  solvency  ol 
their  principals;  and,  therefore,  if  the  latto 
become  bankrupt  and  notoriously  insolvent,  il 
is  the  same  as  if  they  were  dead,  and  it  is  nuga 
tory  to  go  through  the  ceremony  of  making) 
demand  on  them." 

Gross,  J.,  sajs:  "  The  necessity  of  a  demand 
notwithstanding  the  bankruptcy  of  the  ao 
ceptor,  in  order  to  charge  the  drawer  or  in 
dorser,  is  founded  solely  on  the  custom  ol 
merchants."    (8  East,  240.) 

"The  rule  in  the  case  of  a  guarantor."  sar 
Chancellor  Kent  in  "his  Commentaries  [*46t 
(Vol.  III.,  pp.  123,  124),  "  is  not  so  strict  as  ii 
that  of  mere  negotiable  paper.  The  neglect  id 
give  notice  must  have  produced  some  pre  judie 
to  the  guranlor;  and  in  the  case  of  abaolnt 
guarantee  of  the  payment  of  a  note,  no  demam 
or  notice  is  requisite  to  fix  the  guarantor." 

"  And  persons  who  are  not  parties  to  the  in 
struraent,  but  are  responsible  if  it  be  not  paid 
as  having  guarantied  the  payment  or  delivers 
il  without  indorsement  on  account  of  a  debj 
arc  not,  it  seems  by  the  custom  of  merchant; 
entitled  to  the  strict  observance  of  the  rule  i 
to  presentment.  As  to  such  persons  a  formi 
presentment  may  be  excused,  by  showing  thi 
the  acceptor  became  insolvent  before  -  the  bi 
fell  due;  that  it  would  not  have  been  paid 
presented;  that  the  defendants  were  aware  < 
the  fact,  and  that  no  injury  resulted  from  il 
omission."  Chitty  on  Bills,  48  a,  ed.  183i 
refers  to  the  cases  already  cited. 

In  the  case  of  Reynold*  et  ol.  v.  Dovgiat* 
at.  (18  Peters,  503),  this  court  say:  "  The  rq 
is  well  settled  that  the  guaranty  of  a  promi 
sory  note,  whose  name  does  not  appear  on  tl 
note,  is  bound  without  notice  where  the  makj 
of  the  note  was  insolvent  at  its  maturity.  Tb. 
his  liability  continues  unless  he  can  show  1 
has  sustained  some  prejudice  by  want  of  not* 
of  a  demand  on  the  maker  of  the  note  and  no 
payment." 

In  the  present  case  the  proof  is  full  tu 
both  drawer  and  indorser  were  insolvent  befq 
the  bill  fell  due;  notice,  therefore,  would  bal 
been  nugatory ;  and  regarding  Rhett  as  a  gui 
antor,  Poe  was  not  bound  to  give  him  notM 
Considering  Rhett,  therefore,  either  as  if  1 
name  was  on  the  hill,  or  as  if  he  be  a  guarant 
by  a  separate  instrument,  he  is  not  released  ' 
the  want  of  notice  to  Timberlake. 

4.  This  brings  me  to  consider  our  adversaria 
view  of  their  case.  They  insist  that  Timbr 
lake  is  to  be  regarded  as  the  drawer  of  a  bill 
the  fair  course  of  trade,  having  funds  in  Smifc 
hands  at  the  time,  and  being  entirely  two* 
nected  with  him  in  any  contract  of  partn 
ship.  I  will  not  weary  the  court  by  going  tv\ 
the  evidence,  but  I  ask  leave  to  remark,  *J 
this  pretense  is  set  up  for  the  first  time  after  I 
suit. 

[Mr.  Wilde  here  referred  to  particular 
of  the  evidence  stated  in  the  record], 

I  desire  the  court  to  note  in  the  next  pfa 

comb: 


that  this  attempt  to  give  to  this  bill  the 
one  drawn  in  the  usual  course  of  trad 
funds  in  Smith's  hands,  rests  solely  on 
timony  of  Timberlake  *and  Smith. 
Now,  assuredly  it  is  not  my  purpose  to 
the  testimony  of  these  gentlemen,  who 
tirely  unknown  to  me;  but  I  should  M 
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my  trust  if  I  did  not  remark  that  their  view  of 
thk  subject  seems  to  have  changed  with  their 
change  of  position.  The  illusions  of  interest 
ur  at  least  as  great  as  those  of  optics. 

I  a&  the  court  to  remark  that  Timberlake's  ef- 
fort to  make  out  that  this  was  a  bill  drawn  upon 
funds  in  Smith's  hands,  is  exceedingly  lame. 
He  -mya  the  bill  was  not  drawn  for  my  accora- 
nvxiation.  it  being  for  the  purpose  of  renew- 
ing my  two  bills,  <fcc. ;  as  if  being  in  renewal, 
it  was  necessarily  not  an  accommodation. 

[Mr.  Wilde  here  again  commented  on  the  evi- 
dence.] 

I  Let  it  be  remarked,  also,  that  Timberlake,  in 
i  lis  evidence,  does  not  allude  to  the  agreement 
fcrtween  himself  and  Smith,  to  which  Smith' 
,  testifies  that  if  Timberlake  paid  the  drafts  for 
113.300,  he  (Smith)  was  to  pay  the  draft  for 
t&OOO.  Remark,  also,  that  Timberlake  is 
j  tevi-r  shown  to  have  had  any  capital  or  funds. 
i  With  respect  to  Smith's  evidence  to  make 
>  Qih  business  paper  drawn  on  funds  in  his 
!  buuK  It  is  in  contradiction  with  his  previous 
sets  and  declarations;  with  his  letter  to  the 
lank;  his  declaration  to  Adger;  with  all  the 
earlier  proceedings,  in  which  both  parties  re- 
ftrd  and  declare  these  bills  accommodation 
paper;  the  only  difference  being  that  Smith 
mv»  they  were  drawn  for  the  accommodation 
ei  Timberlake,  and  Timberlake  that  they 
mm  drawn  for  the  accommodation  of  Smith. 
Taking  Smith's  evidence  with  all  these  draw- 
Wks,  and  what  does  it  amount  to?  He 
Hates  that  these  drafts  were  originally  drawn 
aa  joint  account  for  joint  speculations  in 
cMton  and  stocks;  that  it  was  subsequently 
agreed  between  them  that  he, the  witness,  would 
p»y  the  draft  for  $8,000,  and  that  Timberlake 
would  pay  the  three  drafts  amounting  to  $13,- 
SW.  That  if  Timberlake  was  now  to  pay  the 
three  drafts  amounting  to  $18,500,  he.  the  wit- 
«•"*,  would  owe  him  the  amount  of  the  draft 
of  $8,000.  Thus  we  see  the  same  paper  as- 
sumes, according  as  the  interest  of  the  parties 
nries,  the  character  of  partnership  paper, 
accommodation  paper,  or  business  paper  drawn 
on  actual  funds. 

But  assuming  for  the  Rake  of  argument  that 
Timberlake  drew  this  bill,  having  funds  in 
Smith's  hands. 

The  court  will  remark,  by  the  testimony  of 
Smith,  "  that  he  did  not  assign  any  particular 
fund  to  meet  the  draft  for  $8,000.  That  the 
proceeds  of  the  cotton  sent  to  Bayard  and 
Hooter  were  realized  in  June  or  July,  after  be 
had  executed  his  deed  of  assignment,  and  that 
471*]  *he  never  applied  those  funds  to  the 
payment  of  Timberlake's  drafts  on  him." 

He  further  testifies  that  the  proceeds  of  the 
cotton  »ent  to  Bayard  and  Hunter  in  Savannah, 
were  passed  by  bun  to  the  credit  of  R.  B.  Rhett 
(the  present  defendant),  "and  went  to  pay  a 
note  with  Mr.  Rhctt's  indorsement  discounted 
it  the  Bank  of  Charleston." 

Now,  if  Smith  had  funds  of  Timberlake's  in 
his  hands,  he  has  sustained  no  injury  by  want  of 
aotkc  to  Timberlake.  And  if  these  very  funds 
have  been  passed  over  to  Rhett,  he  has  clearly 
no  right  to  be  discharged  from  his  liability  as 
guarantor  for  Smith,  on  the  ground  that  injury 
■as  been  sustained  by  want  of  notice  to  Tim- 
berkke. 

The  ground  assumed  for  insisting  on  notice 
Howard  8. 


to  Timberlake,  is,  that  he  has  funds  in  Smith's 
hands.  If  he  had  no  funds  he  is  bound  without 
notice.  If  he  had  funds,  then  Smith,  the  accept- 
or, as  the  original  debtor,  was  bound  to  pay 
the  bill,  and  Rhett  is  bound  to  Poe  as  the  guar- 
antor of  Smith. 

The  court  will  observe  that  as  to  the  drafts 
for  $13,500,  drawn  by  Timberlake  and  dis- 
counted by  the  bank,  Rhett  became  in  no  man- 
ner liable.  He  became  guarantor  to  the  bank 
for  Smith,  by  a  collateral  security  only  to  the 
limited  amount  of  the  draft  for  $8,000.  Is  it 
not  to  be  taken,  then,  that  he  gave  this  collat- 
eral security,  relying  on  the  cotton  in  thehafcds 
of  Bayard  and  Hunter  for  his  indemnity?  And 
now,  how  does  this  matter  stand  upon  the  very 
footing  claimed  for  it  by  the  plaintiff  in  error? 
What  is  the  justice,  equity,  and  good  conscience 
of  the  defense,  according  to  our  learned  adver- 
saries' own  statement  of  it? 

Smith  obtains  the  proceeds  of  the  cotton 
from  Bayard  and  Hunter,  and  passes  them 
over  to  Rhett  by  his  general  assignment.  They 
go  to  pay  a  note  of  Smith's  in  bank,  with  Rhett's 
indorsement.  Rhett  having  thus  received  the 
very  fund  upon  which,  as  he  alleges,  the  bill 
was  drawn,  insists  on  being  released  from  his 
guarantee,  because  no  notice  was  given  to  the 
drawer.  Timberlake.  But  if  Timberlake  has 
funds  in  Smith's  hands,  the  only  gtound  for 
entitling  him  to  notice,  then  Smith  was  the 
principal  debtor,  both  in  fact  and  in  form;  and 
Rhett,  having  received  the  very  fund,  cannot 
evade  his  responsibility  for  Smith. 

On  the  one  hand,  then,  considering  this  as  a 
bill  drawn  for  Timberlake's  accommodation. 
Could  Timberlake  recover  against  Smith  on  his 
acceptance?  Evidently  he  could  not.  The  case 
of  8parrow  et  of.,  v.  Uhisman  (4 Mann  &  Ryl., 
206.  207)  is  conclusive  on  that  ."point.  [*472 
If  not,  what  injury  has  Timberlake  sustained 
by  want  of  notice?  And  if  he  has  sustained  no 
injury,  he  is  not  discharged.  If  he  is  not  dis- 
charged, neither  can  Rhett  be  discharged,  be- 
cause the  only  claim  of  Rhett  to  be  released  is 
founded  on  the  alleged  release  of  Timberlake. 

On  the  other  hand,  regarding  this  as  a  bill 
drawn  by  Timberlake  on  funds  in  Smith's 
hands,  accepted  by  Smith,  and  the  payment  of 
that  acceptance  guarantied  by  Rhett,  can  Rhett, 
after  receiving  under  Smith's  assignment  the 
funds  on  which  the  bill  was  drawn,  object  that 
the  drawer  is  discharged  by  want  of  notice? 

Whatever  room  for  cavil  or  dispute  there 
may  be  on  the  other  points  of  this  case,  there 
are  two,  in  my  humble  judgment,  decisive. 

First.  The  unquestioned  facts  show  due 
diligence. 

Next.  These  drafts  were  clearly  on  joint  ac- 
count: and  in  a  partnership  transaction  notice 
to  one  partner  is  notice  to  the  other. 

Where,  then,  is  the  error  in  granting  the  in- 
structions given,  or  in  refusing  those  refused? 

The  fourth  and  fifth  instructions  the  court 
gave  as  prayed.    They  are  out  of  the  question. 

The  second  the  court  gave  with  the  necessary 
and  lawful  limitations,  that  if  the  jury  believed 
the  facts  there  stated,  there  was  due  diligence. 

The  first,  it  was  no  error  to  refuse,  for  the 
court  merely  laid  down  the  rule  with  its  legal 
limitations. 

Mr.  Hunt,  on  the  same  side,  for  the  defend- 
ants in  error,  said: 
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The  acceptance  and  note  bore  date  the  same 
day,  and  became  due  the  same  day;  and  the 
'whole  case  turns  upon  the  steps  taken  to  demand 
payment,  and  give  notice  of  nonpayment  of 
this  draft. 

Mr.  Rhett  contends  that  the  note  on  which 
he  was  indorser  was  only  a  collateral  security; 
and  if  the  holder,  by  any  laches,  has  made  the 
draft  his  own  by  discharging  any  of  the  parties, 
he  is  paid,  and  the  collateral  note  is  discharged ; 
and  he  charges  that  D.  Timberlake  was  dis- 
charged, as  drawer  of  the  bill,  by  neglect  to  give 
him  notice  of  its  nonpayment.  That,  as  sure- 
ties^ the  parties  to  the  note  are  entitled  to  their 
remedy  over  against  Timberlake,  the  drawer; 
and  it' was  the  duty  of  the  holder  to  give  him 
due  notice,  in  order  to  fix  his  liabitity;  and 
having  neglected  to  do  so,  the  note  is  not  oblig- 
atory. 

To  this  defense,  the  defendant  in  error  an- 
swers: 

1.  That  the  note  and  draft  were  contempora- 
473*]  neous  securities  for  *thc  payment  of 
one  sum  of  $8,000  on  the  11th  July,  and  that 
the  failure  of  the  acceptor  of  the  bill  to  pay  it 
at  maturity,  instantly  rendered  all  the  parties  to 
the  note  liable ;  and  having  received  due  notice 
of  the  nonpayment  of  the  draft,  by  being  noti- 
fied as  indorsers  of  the  note,  they  are  bound  as 
of  Uth  July,  1837;  and  if  they  desired  to  make 
use  of  the  bill,  they  were  bound  to  pursue  their 
remedy  by  paying  the  note  and  receiving  the 
draft.  No  obligation  attached  to  the  holder  to 
do  more  than  demand  payment,  and  on  its  re- 
fusal, to  resort  to  his  other  security  for  the  debt. 

The  note  was  not  an  ultimate  security  depend- 
ent upon  exhausting  the  remedies  upon  the 
bill,  but  a  concurrent  one,  and  was  perfected 
by  the  mere  dishonor  of  the  draft  by  the  accept- 
or. 

2.  That  as  far  as  relates  to  the  plaintiff  in 
error,  even  if  it  had  a  right  to  require  the 
holder  to  give  notice  to  Timberlake,  and  had  a 
right  to  the  draft,  he  has  sustained  no  damage, 
as  the  said  Timberlake  was  wholly  insolvent  at 
the  time  it  became  due;  and  even  as  surety  he 
can  only  claim  to  the  extent  of  the  loss  proved. 

3.  That,  in  fact,  the  holder  did  use  due  dili- 
gence to  fix  the  drawer,  by  using  the  ordinary 
means  to  give  him  notice. 

That  the  drawer  left  the  State  where  he  trans- 
acted business,  and  had  his  domicile  when  the 
draft  was  negotiated,  and  without  giving  any 
notice  to  the  nolder  where  notice  would  reach 
him ;  and  so,  being  out  of  the  realm,  he  was 
not  entitled  to  notice. 

4.  That  said  Timberlake  and  Benjamin  R. 
Smith  were  copartners  in  relation  to  the  said 
draft,  and  were  equally  bound  to  have  pro- 
vided funds  for  its  payment ;  and  a  notice  and  de- 
mand upon  one  copartner  was  a  notice  to  both, 
and  so  said  Timberlake  is  responsible,  being  a 
copartner,  as  acceptor  of  the  bill  as  well  as 
drawer. 

5.  The  said  Timberlake  was  not  entitled  to 
notice,  and  was  liable  on  said  draft  without 
notice,  because  he  had  intercepted  and  used 
the  copartnership  funds,  which  ought  to  have 
been  applied  to  the  payment  of  that  draft. 

0.  The  defendent  in  error  also  contends,  that 
Mr.  Rhett  cannot  complain  of  any  want  of 
notice,  inasmuch  as  he  has  received,  as  a  pre- 
ferred creditor  of  the  acceptor,  the  identical 
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copartnership  funds  which  ought  to  have  been 
applied  to  the  payment  of  this  draft.  He  got 
$8,000  in  first  class,  and  full  indemnity  in  the 
next,  and  no  account  of  the  proceeds  of  the 
cotton. 

7.  That  Timberlake  knew  that  the  acceptor 
had  assigned  all  the  funds  of  the  copartnership 
prior  to  the  maturity  of  the  draft,  and  so 
•knew it  could  not  be  paid;  and  Mr.  [*474 
Rhett  was  the  assignee,  and  has  received  the 
fund. 

And  so  the  defendants  in  error  will  contend 
that  R.  Barnwell  Rhett  was  bound,  as  indorser, 
to  pay  the  said  note  of  $8,000,  and  that  the  in- 
structions by  the  court  contain  the  true  legal 
positions  arising  out  of  the  cause;  and  they  deny 
that  the  plaintiff  in  error  was  authorized*  to  re- 
quire the  court  to  state  the  law  on  any  supposed 
case,  or  any  imperfect  statement  of  this  case. 
It  is  enough  if  the  court  state  the  rules  of  law 
correctly,  and  leave  the  jury  to  apply  them. 

That  if  the  court  think  that  there  was  no 
other  connection  between  the  note  sued  upm 
and  the  draft  of  $8,000  than  this;  that  the 
holder  was  to  demand  payment  of  the  draft  at 
maturity,  aud  in  default  of  payment,  was  au- 
thorized to  resort  to  the  note  immediately — and 
did  so — and  gave  due  notice  to  the  parlies  on 
the  note — and  was  not  bound  to  do  more — then 
the  instructions  were  immaterial,  and  the  ne- 
cessity of  any  notice,  and  the  fact  of  due  dili- 
gence as  to  the  bill  did  not  arise  in  the  case. 

1st  Point.  The  note,  even  if  collateral,  was 
a  security  that  the  bill  was  good  and  would  be 
paid  at  maturity,  and  the  moment  it  was  dis- 
honored the  note  became  absolute  and  the  right 
of  action  accrued,  and  there  is  no  dispute  that 
the  parties  to  the  note  were  duly  notified. 

The  holder  of  the  bill  was  not  obliged  to 
notify  the  drawer;  the  notice  to  the  indorser  of 
the  note  was  sufficient,  and  they  were  bound  to 
look  to  the  parties  to  the  bill  and  fix  them. 

The  note  was  a  security  that  the  bill  would 
be  paid  at  maturity.  ( Sec  Trimble  v.  Thome, 
16  Johns.  Rep.,  152.)  The  parties  to  the  note 
were  bound  to  pay  it  at  maturity  in  the  order 
of  notice. 

If  so,  then  has  Poe  lost  his  claim ;  the  neglect 
to  notify  is  by  way  of  discount.  It  is  a  demand 
independent  of  the  note.  Rhett  was  no  party 
to  the  bill. 

Suppose  Rhett  had  paid  the  note,  could  be 
then  recover  against  Poe  for  neglect?  What 
s«rt  of  contract?  Was  he  agent?  The  deliv- 
ery of  the  note  with  no  condition  was  absolute: 
the  memorandum  in  pencil  docs  not  alter  the 
contract. 

The  party  who  receives  a  guaranty  is  nut 
bound  lo  give  notice;  the  guarantor  must  look 
out  for  his  own  safety.     (2  H.  Black.,  016.) 

The  guarantor  is  bound  without  notice  where 
the  drawer  is  insolvent,  unless  he  proves 
that  some  special  damage  accrued  from  the 
•failure  to  give  notice.  A  distinction  [•475 
is  recognized  between  parties  to  a  bill  and  guar- 
antors.    (2  Peters,  407.) 

The  same  strictness  of  proof  is  not  necessary 
to  charge  the  guarantor  as  in  on  action  on  the 
bill  itself.     (8  East,  245.) 

In  6  Vesey,  734,  Lord  Ellenborough  s»y». 
there  is  no  obligation  of  active  diligence  on  the 
part  of  the  creditor,  as  fur  as  the  surety  is  con- 
cerned.   The  law  merchant   is   confined  to 
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i»peri  where  all  are  parties  to  the  bill.  (2 
Joans.  Chan.  Oas.,  559,  560,  662.)  ' 

3d  Point.  Rhett  has  sustained  no  damage, 
u  Timberlake  was  insolvent. 

[Mr.  Hunt  here  referred  to  several  parts  of 
tbe  evidence  to  show  that  he  was  insolvent.] 

The  guarantor  is  only  entitled  to  complain 
of  wtnt  of  notice  where  he  has  sustained  in- 
jur, and  there  only  to  the  extent  of  the  injury. 
Ik  guarantees  the  solvency  of  the  parties  to  the 
HI  rod  if  they  are  insolvent,  he  is  liable.  (IS 
Prtere.503.) 

Insolvency  is  an  excuse  for  no  demand  being 
nude,  where  the  claim  is  prosecuted  against  a 
jiurantor  not  on  the  bill.  (9  Sere.  &  Rawle, 
302:  8  East,  242,  confirmed  by  2  Taunt.,  212.) 

3d  Point.    The  holder  did  use  due  diligence. 

[Mr.  Hunt  here  examined  the  evidence.] 

A  letter  put  into  the  the  postofflce  is  sufficient. 
it  Taunt.,  805;  2  H.  Black..  509;  17  East,  885.) 
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lis  party  has  absconded,  no  notice  is  neces- 
.   (4  Mass.,  45-53.) 


I  is  not  necessary  to  prove  that  a  letter  was 
•dually  mailed;  only  that  it  was  put  in  the 
proper  way  of  being  so.  (4  Campb.,  194;  4 
Biag..  715;  15  E.  C. X.  R,  125;  1  Term  Rep., 
ltT:  S  Adol  &  El.,  198;  30  E.  C.  L.  R.,  69; 
I  Term  Rep.,  294:  5  Johns.,  375;  2  Espinosse 
Rep.,  516.) 

The  law  considers  the  place  were  the  bill  is 
drawn  as  the  residence  of  the  drawer.  (2  Caines, 
,  «T.) 

|     In  the  court  below  the  judge  only  decided 
*bat  constitutes  due  diligence  in  law.     The 
,  Isets  were  left  to  the  jury. 
I      4th  Point.   That  Timberlake  and  Smith  were 
twiners,  &c. 
[Jfr.  Hunt  referred  to  the  evidence  to  show 
i   tut  they  were  partners.] 

To  constitute  a  partnership,  both  names  need 
sot  be  used ;  it  is  enough  if  the  money  went  to 
» joint  account.  (8  Barn.  &  Cress.,  427,  15  E. 
C.  L  R.  257;  3  Campb..  498;  2  Barn.  &  Adol., 
28:  8E.C.  L.  R.,  18,  19;  2  Peters.  197;  20 
476»]  Johns.,  126;  17  Ves.,  *412;  7  East,  210; 
1  Campb..  82;  18  E.  C.  L.  R,  486;  4  Maule  & 
felw.,  226.) 

The  case  in  2  Campb. ,  309,  cited  on  the  other 
*ie,  only  decides  that  the  note  of  one  partner 
rould  not  be  declared  upon  as  a  joint  note ;  but 
bere  the  drawer  and  acceptor  were  copartners, 
'  tad  it  was  one  paper,  by  both  partners,  for  a 
Joint  debt.    (See  3  Campb..  496.) 

5th  Point.    Timberlake  was  not  entitled  to 
Mice,  because  he  had  intercepted  the  funds, 
I    fa   1  Wash.  C.  C.   R,  461:    4  Mason  C.  C. 
R.  118;  2  Nott  &  McCord,  257,  438.) 

[The  argument  upon  the  remaining  points 
w*»  entirely  a  comment  upon  the  evidence.] 
1       3tr.  Legare.  Attorney-General,  for  the  plaint- 
iff ia  error,  and  in  conclusion : 

The  doctrine  contended  for  upon  tbe  other 
*<de  puts  all  the  cotton  buyers  out  of  the  pro- 
l«tioo  of  the  law  merchant,  if  Timberlake  was 
■nt  entitled  to  notice.  The  mistake  of  the  other 
sde  is  in  supposing  that  Rhett  considered  him- 
•  *if  entitled  to  notice.     But  he  did  not. 

In  12  Peters  the  court  said  that  a  guarantor 
**s  only  entitled  to  a  notice  in  a  different 
Banner  from  the  acceptor.  This  is  admitted. 
l»  8  Pick.,  426,  Chief  Justice  Parker  says,  that 
the  contract  of  guaranty  is  not  clearly  settled 
in  the  books. 
Howiou)  2. 


The  first  and  second  instructions  prayed  for 
in  the  court  below,  by  the  counsel  of  Mr.  Rhett, 
involve  the  following  propositions: 

1.  That  the  note  was  collateral  securily. 

2.  That  the  parties  to  it  were  guarantors. 

3.  That  as  such  they  would  be  entitled  to  the 
bill  and  all  the  rights  of  the  bank. 

4.  Whatever  extinguishes  the  right  of  the 
principle  destroys  the  guaranty: 

5.  That  by  the  omission  to  find  Timber- 
lake  he  was  as  much  released  as  if  he  had  a 
written  receipt. 

6.  That  therefore  the  guarantor  (Rhett)  was 
discharged. 

1st  and  2d  points.  It  was  marked  on  the 
note  itself  that  it  was  collateral  security  for 
the  bill,  by  the  agent  of  the  party  himself.  If 
the  principal  is  more  bound  than  the  rest,  then 
it  is  a  case  of  guarantee. 

The  case  in  14  Ves.,  159,  is  a  case  of  distinct 
collateral  security  and  not  co-suretyship.  The 
situation  of  the  parties  in  that  case  was  very 
analogous  to  this,  and  yet  they  were  not  all 
held  principals. 

•Notice  must  be  given  to  the  guar-  [*477 
antor  unless  both  parties  are  bankrupt.  This 
was  a  guaranty  of  the  bill,  and  not  that  the 
acceptor  only  should  pay  it.  (2  Taunt.,  206.) 
The  case  in  8  East,  245,  is  examined  in  the 
above. 

3d  and  4th  Points.  The  guarantor  has  a 
right  to  be  subrogated  to  the  rights  of  the  cred- 
itor; and  if  the  principal  is  released  through 
negligence,  the  guarantor  is  also.  (1  Potbier  on 
Obligations,  865;  1  Bell's  Commentaries,  347, 
877,  5lh  ed.) 

Bankruptcy  in  the  books  means  something 
positive,  and  not  loose  talk  of  insolvencv.  (4 
Johns.  Chan.  Rep.,  123,  140;  11  Yes., "22;  9 
Wheat..  680.) 

5th  Point.  Was  Timberlake  discharged? 
This  is  the  only  difficult  point  in  the  case. 

The  burden  of  proof  that  due  diligence  was 
used,  is  on  tbe  other  side.  (Doug.,  179;  7  East, 
281;  8  Barn.  &  Rob.,  619;  Chitty  on  Bills,  511, 
512.) 

The  least  doubt  of  notice  is  fata!  to  the  claim. 
Chitty,  as  above. 

[Mr.  Legare  here  examined  the  evidence  as 
to  the  degree  of  diligence  that  was  used.] 

But  it  is  said  that  Timberlake  was  not  en- 
titled to  notice  because  he  bad  no  funds  in  the 
hands  of  the  drawee.  The  counsel  on  the  other 
side  attempted  to  prove  that  Rhett  had  got  pos- 
session of  this  fund  under  the  assignment,  after 
proving  that  there  was  no  fund  there.  But 
there  was  a  fund.  Smith  drew  for  $5,000  in 
February  1887.  and  in  April  for  $5,000  more, 
making  $10,000;  it  remained  in  his  hands.  If 
he  dishonored  the  previous  bills,  bis  funds 
were  not  paid  away.  Lord  Kenyon,  in  the 
case  cited  from  Term  Reports,  allowed  a  plaint- 
iff to  show  that  there  were  no  funds,  and  by 
this  decision  produced  great  difficulty.  Half 
of  Chitty's  book  is  filled  with  cases  resulting 
from  this  doctrine. 

The  drawer  is  entitled  to  notice,  although  the 
bill  is  for  the  acceptor.    (Chitty,  481.) 

Where  there  is  drawing  and  redrawing, 
there  must  be  notice.  (2  Vesey  &  Bennies.  240; 
Chitty,  480,  note,  where  the  rule  of  Lord  Ken- 
yon is  regretted.) 

It  is  said  that  Timberlake  has  absconded. 
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But  this  court  have  said  that  absconding  mfeans  I 
quitting  his  house  in  a  secret  manner.  The 
case  quoted  from  2  Peters  decides  this.  But 
the  northern  merchants  come  to  the  south  to 
buy  cotton  and  go  away  when  the  season  is  over. 
These  men  cannot  be  outlawed.  The  evidence 
478*1  shows  *lhat  Timberlake  resided  in  New 
York.  [Mr.  Legate"  referred  to  the  evidence.] 
The  case  in  2  Peters,  96,  only  says  that  where 
parties  live  in  the  same  town,  notice  must  be 
left  at  the  residence;  but  if  he  absconds,  due 
diligence  only  need  be  used. 

As  to  abscondiug,  see  9  Wheat.  ,598 ;  3  Taunt. , 
180;  Chitty  on  Bills.  401;  1  Lord  Raymond, 
743.  a  leading  case,  where  a  house  was  shut  up, 
which  is  an  act  of  bankruptcy  in  England.  (9 
Scrg.  &  Rawle,  201 ;  Chitty,  486.)  Chitty  says 
(486)  if  there  is  no  residence,  due  diligence  must 
be  used.     Has  it  been  used  in  this  case? 

[Mr.  Legare  remarked  upon  the  evidence.] 

It  is  said  that  there  was  a  partnership. 

If  Timberlake  and  ijmith  were  partners,  all 
who  draw  and  redraw  are  so.  They  agreed  to 
purchase  stocks,  but  did  not  buy  them;  and 
took  bock  the  money.  Afterwards  Timberlake 
bought  stocks  on  his  own  account,  and  per- 
mitted Smith  to  come  in. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  instrument  upon  which  this  suit  was  in- 
stituted in  the  Circuit  Court  was,  as  the  afore- 
going statement  evinces,  iu  form  simply  a  com- 
mon promissory  note,  signed  by  Benjamin  R. 
Smith,  made  payable  to  William  E.  Haskell, 
indorsed  by  Haskell  to  Robert  Barnwell  Smith, 
alias  Robert  Barnwell  Rhett,  and  by  this  last 
individual  to  Robert  P.  Poe,  cashier  of  the 
Bank  of  Augusta,  the  plaintiff  in  the  action. 
Such  being  the  nature  of  the  instrument,  and  it 
appearing  that  the  formalities  of  demand  at  its 
maturity,  and  notice  to  the  indorsers  have  been 
regularly  fulfilled  by  the  holder,  a  question  as 
to  the  justice  of  a  recovery  by  the  latter  could 
scarcely  be  suggested,  if  the  rights  and  obliga- 
tions of  the  several  parties  shall  be  viewed  as 
dependent  upon  their  relation  to  the  note  itself 
considered  as  a  distinct  and  separate  transac- 
tion. Such,  however,  is  not  precisely  the  at- 
titude of  the  parties  to  this  controversy.  It  is 
in  proof  that  there  was  held  by  the  plaintiff  be- 
low, beside  this  note,  a  draft  for  $8,000  drawn 
by  Timberlake  on  the  6th  of  May,  1837,  at 
sixty  days,  in  favor  of  the  plaintiff,  on  Benja- 
min R.  Smith,  and  accepted  by  Smith;  and 
further,  that  upon  the  note  was  written  by  the 
plaintiff's  agent,  a  memorandum  in  the  follow- 
ing words:  "This  note  is  collateral  security  for 
the  payment  of  the  annexed  draft  of  D.  Tim- 
berlake on  B.  R.  Smith  of  $8,000."  Upon  the 
effect  of  both  these  instruments,  as  constituting 
parts  of  one  transaction,  the  questions  pro- 
pounded to  the  Circuit  Court  and  brought  hith- 
4  7  9*]  er  for  review  have  "arisen.  The  further 
proofs  contained  in  this  record  will  be  adverted 
to  in  the  progress  of  this  opinion,  as  notice  of 
them  shall  become  necessary  to  explain  the  in- 
structions prayed  for,  and  those  given  by  the 
Circuit  Court  on  the  trial  of  this  cause.  The 
second  series  of  instructions,  embracing  a 
more  extended  and  varied  survey  of  the  evi- 
dence than  is  contained  in  that  preceding  it, 
will  be  first  considered.  It  is  to  the  first,  sec- 
846 


ond,  third,  and  fifth  instructions  of  this  secomi 
scries  that  exceptions  are  taken.    To  the  first 
proposition  affirmed  by  the  court  in  this  first 
instruction,  it  is  difficult  to  imagine  any  ju»t 
ground  of  objection  on  the  part  ol  the  defend- 
ant below,  as  that  proposition  concedes  almost 
in  terms  the  prayer  of  that  defendant.    To  the 
second  branch  of  this  instruction,  it  is  not  per- 
ceived that  any  valid  objection  can  be  sustained ; 
for,  although  it  might  have  been  true  that  at 
the  date  of  acceptance  of  Timberlake's  draft  on 
Smith  for  $8,000,  the  latter  had  been  in  pos- 
session of  $10,000  placed  in  bis  hands  by  Tim- 
berlake, it  would  not  follow  under  the  circum 
stances  proved,  or  under  those  assumed  in  the 
instruction,  that  Timberlake  as  the  drawer  of 
that  draft  was  entitled  to  notice.    If,  as  the  in- 
struction supposes,  the  acceptances  for  $21,5(10, 
which  Smith  had  come  under  for  Timberlake. 
were  drawn  for  the  accommodation  of  the  latter, 
upon  the  faith  of  funds  to  be  furnished  by  him 
for  their  payment;  that  the  $10,000  had  been 
furnished  by  Timberlake  in  part  for  that  pur- 
pose, but  had  been  withdrawn  by  him  for  his 
own  uses  prior  to  the  maturity  of  the  draft  for 
$8,000 — that  he  should  have  intercepted  before 
the  maturity  of  the  draft  all  the  funds  agaiiist 
which  he  knew  the  acceptances  of  Smith  were 
drawn,  and  that  he,  the  drawer,  and  Smith,  the 
acceptor,  had,  before  such  maturity,  become 
notoriously  insolvent,  under  such  a  predicament 
the  law  would  not  impose  the  requirement  of 
notice;  to  the  drawer   upon  the  holder.    No 
useful  or  reasonable  end  could  be  answered  by 
such  a  requisition.    Where  a  drawer  has  do 
right  to  expect  the  payment  of  a  bill  by  the  ac- 
ceptor, he  has  no  claim  to  notice  of  nonpayment. 
This  is  ruled  in  the  following  cases:    Sharp  v. 
Baily  (9  Barn.  &  Cress.,  44),  4  Mann.  <fc  Ryl., 
18;   Bickerdike  v.Bollman  (1  T.  Rep.,  405). 
Brown  v.  Meffey  (15   East,    321),    Gfodali  v. 
Dolly  (1  T.    Rep',,  712),  Legpe  v.   Thorpe  (12 
East,  171).   ^f  the  $1,000  said  to  have  been  in 
the  hands  of  Smith  were  by  the  agreement  or 
understanding    between    Smith    and  Timber- 
lake  to  be  applied  in  payment  of  joint  claims 
against  them,  and  falling  due  before  the  draft 
for  $8,000,  and  had  been  so  applied,  it  had  an- 
swered the  sole  object  for  which  it  had  been 
raised,  and  could  not  in  the  apprehension  of 
*these  parties  constitute  a  fund  against  [*480 
which  the  draft  of  $8,000  subsequently  to  be- 
come due  was  drawn.      Those  $10,000  were 
gone,  were  appropriated  by  these  parlies  them- 
selves.   Then  if,  after  this  appropriation,  there 
was,  as  this  instruction  assumes,  an  arrangement 
between  Timberlake  and  Smith  in  respect  to 
the  bills  drawn  by  Timberlake  to  the  amount 
of  $21,500,  that  he  was  to  put  Smith  in  funds 
sufficient  to  pay  $13,500  of  the  amount  ju»t 
mentioned,  which  were  to  become  payable  be- 
fore the  $8,000  draft,  and  that  on  Timberlake's 
supplying  those  funds  Smith  was  to  pay  the 
$8,000  draft,  and  Timberlake  failed   to   put 
Smith  in  funds  to  take  up  the  $13,500,  and  that 
the  drafts  for  the  same  were  protested,  of  which 
Timberlake  had  notice,  he,  Timberlake,  could 
have  no  claim  to  notice  of  nonpayment  of  the 
draft  for  $8,000.    There  could  be  no  reason  for 
such  a  notice  from  the  holder  of  the  draft. 
Timberlake  could  have  bad  no  right  to  calculate 
on  the  payment  of  this  draft:  on  the  contrary, 
he  was  bound  to  infer  its  dishonor.    He  knew 
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ttut  payment  of  the  draft  for  $8,000  was  de 
pendent  upon  a  condition  to  be  performed  by 
himself,  and  he  was  obliged  to  know  from 
tbe  notice  of  the  dishonor  of  all  his  bills,  that 
he  had  not  performed  that  condition,  and  had 
thereby  intercepted  the  very  funds  from  which 
I  the  acceptances  by  Smith  were  to  be  met.  He 
therefore  quoad  this  draft  had  never  any  funds 
in  the  hands  of  Smith,  and  consequently,  never 
h«d  any  claim  to  notice  of  nonpayment  from 
the  holder. 

Tbe  case  of  Clnridge  v.  Dolton,  in  4  Maule  & 
Selw.,  is  strongly  illustrative  of  the  principle 
here  laid  down.     That  was  a  case  in  which  the 
drawer  had  supplied  the  drawee  with  goods 
which  were  still  not  paid  for.    To  this  extent, 
then,  the  former  unquestionably  had  funds  in 
the  hands  of  the  latter;  but  on  the  day  of  pay- 
ment of  the  bill  the  credit  upon  which  the 
prnis  were  sold  had  not  expired,  and  the  court 
thereupon   unanimously  ruled  that  quoad  the 
obligations  of  the  parties  arising   upon  these 
transactions,  the  drawer  must  be  understood  as 
hiving  no  effects  in  the  hands  of  the  drawee, 
nod  therefore  not  entitled  to  notice.     The  sec- 
ond instruction  affirms  in  the  first  place,  what 
must  be  admitted  by  all,  and  what  is  not  under- 
stood to  be  matter  of  contest  here,  viz. :  that 
whenever  a  party  to  a  bill  or  note  is  entitled  to 
notice,  such  notice,  if  not  given  him  in  person, 
most  be  by  a  timely  effort  to  convey  it  through 
the  regular  or  usual  and  recognized  channels 
«f  communication  with  the  party  or  his  agent, 
or  with  his  known  residence  or  place  of  busi- 
ness.   It  is  to  so  much  of  this  instruction  as  is 
481*]  applicable  to  what  may  amount  to  *a 
dispensation    from    the    regular   or  ordinary 
modes  of  affecting  parties  with  notice,  that  ob- 
jection is  made;  to  that  portion  in  which  the 
court  charged  the  jury  tfiat  if  they  believed 
from  the  evidence  that  although  Timberlake 
may  have  resided  in  New  YorlL  that  he  had 
since  the  autumn  of  1834 or  1835made  Augusta 
his  residence,  and  that  he  had  removed  from 
Aogusta,  and  out  of  the  State  of  Georgia  after 
the  bill  for  $8,000  was  drawn  and  before  its 
maturity,   that  then  due  diligence  had  been 
aaed  to  give  him  notice  of  tbe  dishonor  of  the 
bill    It  is  not  considered  by  this  court  that 
this  charge  in  any  correct  acceptation  of  it 
trenches  upon  the  legitimate  province  of  the 
jury,  or  transcends  the  just  limits  of  the  au- 
thority of  the  court,  or  contravenes  any  estab- 
lished doctrine  of  the  law.  Tis  a  doctrine  gen- 
erally received,  one  which  is  recognized  by  this 
conn  in  the  case  of  The  Bank  of  Columbia  v. 
Lawrence  (1   Peters,  578),  that  whenever  the 
beta  upon  which  the  question  of  due  diligence 
•rises  are  ascertained  and  undisputed,  due  dil- 
igence becomes  a  question  of  law ;  see.  also,  TJie 
Bant  of  Utiea  v.  Bender  (21  Wendell,  643).  In 
the  case  before  us  every  fact  and  circumstance 
in  the  evidence  which  was  to  determine  the  res- 
idence of  the  drawer  in  Augusta,  or  his  aban- 
donment of  that  residence,  or  his  removal  from 
the  State  of  Georgia:  the  unsettled  and  vagrant 
character  of  his  after-life,  the  fruitless  inquiries 
by  the  notary  to  find  out  his  residence,  the  no- 
toeiety  of  his  having  neither  domicile  nor  place 
of  business  in  Georgia,  the  effort  to  follow  him 
*iih  notice  of  dishonor  of  his  draft,  were  all 
aibmitted  to  the  jury  to  be  weighed  by  them. 
The  charge  of  the  court  should  be  interpreted 
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with  reference  to  the  testimony  which  is  shown 
to  have  preceded  it,  upon  which,  in  truth,  it 
was  prayed;  with  reference,  also,  to  the  reason- 
able conclusions  which  that  testimony  tended 
obviously  to  establish.  Interpreted  by  this  rule, 
it  amounts  to  this,  and  this  only,  a  declaration 
to  the  jury  that  if  the  evidence  satisfied  them 
of  the  residence  of  Timberlake  in  Augusta  at 
the  time  of  drawing  the  draft,  of  the  certainty 
and  notoriety  of  his  having  abandoned  that  res- 
idence and  the  entire  State  before  its  maturity, 
leaving  behind  him  no  knowledge  of  any  place, 
either  of  his  residence  or  for  the  transaction  of 
his  business,  satisfied  them  also  of  the  real  but 
unavailing  effort  of  the  notary  who  protested 
the  draft  to  discover  his  whereabouts,  they 
ought  to  infer  that  due  diligence  had  been 
practiced  by  the  holder  of  the  draft.  In  the 
case  of  an  indorser.  with  respect  to  whom 
greatest  strictness  is  always  exacted,  it  has  been 
ruled  that  the  holder  of  a  bill  is  excused  for 
not  giving  regular  notice  of  dishonor  *to  [*4  8  2 
the  indorser,  of  whose  place  of  residence  be  is 
ignorant,  if  he  use  reasonable  diligence  to  dis- 
cover where  the  indorser  may  be  found.  Thus, 
Lord  Ellenborough,  in  Batsman  v.  Joseph  (2 
Campb.,  462)  remarks:  "  When  the  holder  of  * 
a  bill  of  exchange  does  not  know  where  the  in- 
dorser is  to  be  found,  it  would  be  very  hard  if 
he  lost  his  remedy  by  not  communicating  im- 
mediate notice  of  the  dishonor  of  the  bill;  and 
I  think  the  law  lays  down  no  such  rigid  rule. 
Tbe  bolder  must  not  allow  himself  to  remain  in 
a  state  of  passive  ignorance,  but  if  he  uses 
reasonable  diligence  to  discover  the  residence 
of  the  indorser,  I  conceive  that  notice  given  as 
soon  as  this  is  discovered  is  due  notice  within 
the  custom  of  merchants."  See  to  the  same 
effect  12  East,  483 ;  Baldwin  v.  Richardson  el  al. 
(1  Barn.  &  Cress.,  245),  Beteridae  v.  Burgis  (8 
Campb.,  262).  It  has  been  held  in  Massachu- 
setts that  where  the  maker  of  a  promissory 
note  had  absconded  before  the  day  of  payment, 
presentment  and  demand  could  not  be  required 
of  the  holder  in  order  to  charge  the  indorser, 
(Opinion  of  Parsons,  Chief  Justice,  in  Putnam  v. 
SuUitan,  4  Mass.  Rep.,  58).  In  Duncan  v.  Mc- 
Cullough  (4  Serg.  &  Rawlc,  480),  it  was  ruled 
that  if  the  maker  of  a  promissory  note  is  not  to 
be  found  when  the  note  becomes  due,  demand 
on  him  for  payment  is  not  necessary  to  charge 
the  indorser,  if  due  diligence  is  shown  in  en- 
deavoring to  make  a  demand.  Hartford  Bank 
v.  Stedman  (8  Conn.  Rep.,  487),  where  the 
holder  of  a  bill  who  was  ignorant  of  the  in- 
dorsees residence,  sent  the  notice  to  A,  who 
was  acquainted  with  it,  requesting  him  to  add 
to  the  direction  the  indorser's  residence,  it  was 
held  that  reasonable  diligence  had  been  used. 
The  measures  adopted  in  this  case  by  the  hold- 
er of  Timberlake's  draft,  when  viewed  in  con- 
nection with  the  condition  and  conduct  of  the 
drawer  himself,  appear  to  come  fully  up  to  the 
requirement  of  the  authorities  above  cited;  and, 
therefore,  in  the  judgment  of  this  court,  affect 
him  with  all  the  consequences  of  notice,  sup- 
posing this  now  to  be  a  substantial  proceeding 
upon  the  draft  itself. 

Next  and  last  in  the  order  of  exception  is  tbe 
fifth  instruction.  The  first  position  in  this  is 
given  almost  literally  in  the  terms  of  the  pray- 
er. The  court  proceeds  further  to  charge, 
that  if  the  insolvency  of  the  drawer  and  ac- 
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ceptor  were  known  to  each  other,  and  that  this 
bill  was  drawn  to  pay  for  purchases  on  joint 
account,  or  a  transaction  in  whicli  they  were 
partners,  and  the  property  so  purchased  had 
been  diverted  by  the  drawer  to,  his  own  use, 
and  that  the  payment  of  the  bills  had  been  the 
subject  of  private  arrangement  between  the 
acceptor  and  drawer,  that  then  the  holder  was 
483*]  excused  from  giving  notice  of  the  •non- 
payment of  the  bill  for  $8,000.  With  respect 
to  the  exception  taken  to  this  instruction,  all 
that  seems  requisite  to  dispose  of  it,  is  the  re- 
mark that  if  the  drawer  of  the  bill  was  in  truth 
the  partner  of  the  acceptor,  either  generally,  or 
in  the  single  adventure  in  which  the  bill  made 
a  part,  in  that  event  notice  of  dishonor  of  the 
bill  by  the  holder  to  the  drawer  need  not  have 
been  given.  The  knowledge  of  the  one  part- 
ner was  the  knowledge  of  the  other,  and  notice 
to  the  one  notice  to  the  other.  Authorities 
upon  this  point  need  not  be  accumulated;  we 
cite  upou  it  Porthovte  v.  Parker  (1  Campb.. 
83),  where  Lord  Ellenborough  remarks,  speak- 
ing of  the  dishonor  of  the  bill  in  that  case,  "as 
this  must  necessarily  have  been  known  to  one 
of  them,  the  knowledge  of  one  was  the  knowl- 
edge of  all:"  also.  Bignold  v.  Waterhcm»e  (1 
Maule  &  Selw..  259),  Wlittney  v.  Sterling  (14 
Johns.  Rep.,  215),  Oowan  v.  Jackson  (20 
Johns. ,  176).  Recurring  now  to  the  first  series 
of  instructions  prayed  for,  we  will  consider 
how  far  the  two  propositions  presented  by 
them  were  warranted  by  the  correct  principles 
upon  which  the  opinion  of  the  courts  may  be 
invoked;  and  how  far  the  court  was  justifiable 
in  rejecting  the  propositions  in  question,  upon 
the  ground  either  of  want  of  connection  with 
any  particular  state  or  progress  of  the  evidence, 
or  of  support  and  justification  as  derived  from 
the  entire  testimony  in  the  cause.  It  is  a  settled 
rule  of  judicial  procedure  that  the  courts  will 
never  lay  down  as  instructions  to  a  jury  general 
or  abstract  positions,  such  as  arc  not  immediate- 
ly connected  with  and  applicable  to  the  facts  of 
a  cause,  but  require  that  every  prayer  for  an  in- 
struction should  be  preceded  by  and  based 
upon  a  statement  of  facts  upon    which    the 

?ucstions  of  law  naturally  and  properly  arise, 
t  is  equally  certain  that  the  courts  will  not, 
upon  a  view  of  the  testimony  which  is  par- 
tial or  imperfect,  give  an  instruction  which 
the  entire  evidence  in  a  cause  when  developed 
would  forbid.  Tested  by  these  rules,  the  two 
instructions  prayed  for  in  the  first  series  are 
deemed  to  be  improper:  they  are  accompanied 
with  no  statement  of  the  testimony  as  their 
proper  and  immediate  foundation;  they  are 
bottomed  exclusively  upon  assumption,  and 
such  assumption,  too,  as  the  testimony  taken 
altogether  is  believed  to  contradict.  The  court, 
therefore,  properly  refused  these  instructions: 
for  this  refusal  if  was  by  no  means  necessary 
that  the  causes  should  be  assigned,  by  the 
court,  in  extenso — these  are  to  be  seen  in  the 
character  of  the  instructions  themselves,  and 
in  the  testimony  upon  the  record.  This  court 
has  thus  considered  and  disposed  of  the  several 
prayers  for  instruction  in  this  cause,  and  of 
the  rulings  of  the  Circuit  Court  thereupon. 
484*]  *  Whilst  this  procedure  has  been  proper 
with  the  view  of  ascertaining  how  far  the  rights 
of  the  parties  have  been  affected  by  the  sev- 
eral questions  presented  and  adjudged  in  the 
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Circuit  Court,  it  is  our  opinion  that  the  true 
merits  of  this  controversy  are  to  be  found  with- 
in a  much  more  limited  and  obvious  ranee  of 
inquiry  than  that  which  has  been  opened  by 
these  questions.  The  note  on  which  the  action 
below  was  instituted  was  given  as  a  guarantee 
for  the  solvency  of  the  parties  to  the  bill  for 
$8,000,  diawn  in  favor  of  the  plaintiff,  and 
for  its  punctual  payment  at  maturity.  Such 
being  the  character  and  purposes  of  the  note, 
was  it  necessary,  in  order  to  authorize  a  recov- 
ery upon  it,  that  every  formality, all  that  strict- 
ness should  have  been  observed  in  reference  to 
the  bill  intended  to  be  guarantied,  which  it  it 
conceded  are  indispensable  to  maintain  an  action 
upon  a  mercantile  paper  against  a  party  upon 
that  paper?  It  is  contended  that  a  gauranty 
is  an  insurance  of  the  punctual  payment  of  the 
paper  guarantied;  is  a  condition  and  a  material 
consideration  on  which  this  paper  is  -received, 
and  therefore  that  a  failure  in  punctual  pay 
ment  at  maturity  is  a  forfeiture  of  such  insur- 
ance on  condition,  rendering  the  obligation  of 
the  guarantor  absolute  from  tho  period  of  the 
failure.  Whether  this  proposition  can  or  can- 
not be  maintained  to  the  extent  here  stated,  tbe 
authorities  concur  in  making  a  distinction  be- 
tween actions  upon  a  bill  or  note,  and  actions 
against  a  party  who  has  guarantied  such  bill 
or  note  by  a  separate  contract.  In  tbe  former 
instances  notice  in  order  to  charge  the  drawer 
or  indorser  is  with  very  few  established  excep- 
tions uniformly  required;  in  the  latter  the  ob- 
ligation to  give  notice  is  much  more  relaxed, 
and  its  omission  does  not  imply  injury  asa  mat- 
ter of  course.  In  Warrington  v.  Furbor  (8 
East,  242),  where  tiie  guaranty  was  not  by  in- 
dorsement of  the  paper  sued  upon,  and  tlie 
action  was  upon  th«  contract.  Lord  Ellenbor- 
ough said  "  that  the  same  strictness  of  proof  is 
not  necessary  to  charge  the  guarantees  as  would 
have  been  necessary  to  support  un  action  on  tbe 
bill  itself,  where  by  the  law  merchant  a  domaDd 
and  a  refusal  by  the  acceptor  ought  to  be 
proved  to  charge  any  other  party  on  the  bill, 
and  this  notwithstanding  his  bankruptcy.  But 
this  is  not  necessary  to  charge  guarantees  who 
insure,  as  it  were,  the  solvency  of  thc.principal, 
and  if  he  becomes  bankrupt  and  notoriously 
insolvent,  it  is  the  same  thing  as  if  he  were 
dead,  and  it  is  nugatory  to  go  through  tbe 
ceremony  of  making  a  demand  upon  him." 
Le  Blanc,  Jvstice,  says,  in  the  same  case,  "there 
is  no  need  of  the  same  proof  to  charge  a  guar- 
anty as  there  is  a  party  whose  name  is  on  a 
bill  of  exchange;  for  *it  is  sufficient  as  [*485 
against  the  former  to  show  that  the  holder  could 
not  have  obtained  tbe  money  by  making  de- 
mand of  it. "  The  same  doctrine  may  be  found 
in  Philips  v.  Atlling  et  al.  (2  Taunt.,  205).  *>. 
too,  Lord  Eldon,  in  the  case  of  Wright  v.  Swip- 
son  (0  Vcs.,  732),  expresses  himself  in  terms 
which  show  bis  clear  understanding  of  tbe 
position  of  a  collateral  guaranty  or  surety, 
his  language  is  "  as  to  the  case  of  principal  and 
surety,  in  general  cases,  I  never  understood 
that  as  between  the  obligee  and  the  surety  there 
was  an  obligation  to  active  diligence  against 
the  principal,  but  the  surety  is  a  guaranty,  and 
it  is  his  business  to  sec  whether  the  principsl 
pays,  and  not  that  of  tbe  creditor."  The  case 
of  Oibl/t  v.  Cannon  (9  Serg.  &  Rawle,  198)  was 
an  action  against  a  guarantor  who  was  not  a 
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party  on  the  note,  upon  his  separate  contract. 
The  Supreme  Court  of  Pennsylvania  decided 
in  this  case  that,  provided  the  drawer  and  in- 
dorser  of  the  note  were  solvent  at  the  maturity 
of  the  note,  notice  of  nonpayment  should,  be 
Siren  to  the  guarantor,  and  that  the  latter  under 
such  circumstances  may  avail  himself  of  the 
want  of  notice  of  nonpayment,  but  it  places 
Uie  burden  of  proving  solvency,  and  of  injury 
iIowuir  from  want  of  notice,  upon  the  guaran- 
tor. The  last  case  mentioned  on  this  point, 
and  one  which  seems  to  be  conclusive  upon  it, 
*  that  of  Reynold*  v.  Douglass  et  al.  (12  Peters, 
497).  in  which  the  court  establish  these  propo- 
sition*: 

i*.  That  the  guarantor  of  a  promissory  note, 
whose  name  docs  not  appear  upon  the  note,  is 
bound  without  notice,  where  the  maker  of  the 
note  wis  insolvent  at  its  maturity,  unless  he  can 
fbow  that  he  has  sustained  some  prejudice  by 
want  of  notice  of  a  demand  on  the  maker,  and 
of  uoucc  of  nonpayment. 

2d.  If  the  guarantor  can  prove  he  has  suf- 
fered damage  by  the  netrlect  to  make  the  de- 
maud  on  the  maker,  and  to  give  notice,  he  can 
be  discharged  only  to  the  extent  of  the  damage 
wuined.  Tried  by  the  principles  ruled  in 
the  authorities  above  cited,  and  especially  by 
that  from  this  court  in  12  Peters,  it  would 
teem  that  this  case  should  admit  of  neither 
doubt  nor  hesitancy.  The  note  on  which  the 
•ction  was  brought  was  given  as  a  guaranty 
for  the  payment  of  the  bill  for  $8,000,  as  is 
proved,  and  indeed  admitted  on  all  hands.  It 
:» the  distinct  and  substantive  agreement  by 
which  the  guaranty  of  the  bill  was  undertak- 
en. It  is  established  by  various  and  uncontra- 
dicted facts  and  circumstances  in  the  cause,  and 
finally  by  the  solemn  admissions  of  Timberlake, 
the  drawer,  and  Smith,  the  acceptor  of  the  bill, 
both  of  whom  have  testified  in  the  cause,  that 
4845*]  at  the  maturity  of  the  *bill  they  were 
both  utterly  insolvent;  that  Timberlake  was 
probably  so  before  the  commencement  of  these 
transactions,  and  that  Smith  before  the  matu- 
rity of  the  bill  had  made  an  assignment  of 
everything  he  had  claim  to,  for  the  benefit  of 
"then,  and,  amongst  the  creditors  named  in 
that  asugument,  providing  for  the  plaintiff  in 
error  as  ranking  high  amongst  the  preferred 
das. 

L'nder  such  circumstances  to  have  required 
notice  of  the  dishonor  of  the  bill  would  have 
been  a  vain  and  unreasonable  act,  such  as  the 
law  cannot  be  presumed  to  exact  of  any  person. 

Upoh  a  review  of  the  whole  ease,  me  think  that 
thi  judgment  of  the  Circuit  Court  should  be 
ifnud. 

ORDER. 

This  cause  qamc  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  South  Car- 
olina, and  was  "argued  by  counsel ;  on  consid- 
eration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  the  judgment  of 
the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  an- 
nuo. 


Citat-lsHow, 
Howard  8. 
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AUSTIN  L.  ADAMS  and  ANN  C.  HARD 

ING,  Plaintiffs  in  Error, 

v. 

JDLIA  ROBERTS. 

Ancient  manumission  deed  evidence  on  truU  of 
petition  for  freedom  of 'child — date  of  petition- 
er's birth  qnenlion  for  jury. 

On  the  trial  of  a  petition  for  freedom,  a  paper 
was  produced,  which  wasn  copy  of  n  deed  of  manu- 
mission, executed  in  December,  1801,  by  tbo  owner 
of  certain  slaves  In  Virginia  (and  amongst  them, 
the  mother  of  the  petitioner,  to  become  free  on 
the  1st  of  January,  1814),  to  which  paper  the  names 
of  two  portions  were  attached  as  witnesses.  In 
January,  1802,  the  irruntor  went  into  court  in  Fair- 
fax County,  Virginia,  and  ordered  it  to  be  record- 
ed; but  it  did  not  appear  whether  the  two  wit- 
nesses were  then  with  him  or  not.  The  grantor 
resided  In  the  District  of  Columbia. 

Under  these  circumstances,  and  under  the  stat- 
ute of  Virginia,  passed  December  17, 17*2,  a  prayer 
to  the  court  to  instruct  the  jury  that  the  petitioner 
was  not  entitled  to  freedom  was  properly  refused. 

The  mother  of  the  petitioner  becoming  free  on 
the  1st  of  January,  1814.  the  exact  time  of  the  birth 
of  the  petitioner,  whether  before  or  after  that  day, 
was  a  fact  for  the  jury ;  and  a  prayer  to  the  court 
which  would  have  excluded  the  consideration  of 
that  fact  was  properly  refused. 

#rpHI8  case  was  brought  iip  by  writ  [*487 
J.     of  error  from  the  United  "Slates  Circuit 
Court  of  the  District  of  Columbia,  for  the  Coun- 
ty of  Alexandria. 

Julia  Roberts,  a  colored  woman,  sued  in  the 
Circuit  Court  for  her  freedom  under  the  fol- 
lowing circumstances: 

Anterior  to  the  cession  to  the  United  States 
of  that  portion  of  Virginia  which  is  now  com- 
prehended within  the  District  of  Columbia, 
Simon  Summers  resided  in  it,  and  was  the 
owner  of  a  female  slave  named  Sarah,  who,  it 
was  admitted,  was  the  mother  of  Julia,  the 
petitioner  in  the  court  below. 

On  the  80th  of  December,  1801,  Summers 
executed  a  deed  of  manumission  of  several 
negroes,  and  amongst  them,  Snrnh,  then  about 
eighteen  years  old,  to  be  free  on  the  1st  day  of 
January,  1814;  and  the  deed  further  provided 
that  the  children  of  Sarah  should  be  free  at  the 
age  of  twenty-five  years. 

Before  the  execution  of  this  deed  of  man- 
umission. Summers  bad  been  transferred,  by 
virtue  of  the  cession  from  Virginia,  to  the  Dis- 
trict of  Columbia.  The  deed  concludes  as 
follows: 

As  witness  my  hand  and  seal,  this  30th  day 
of  December,  1801. 

Simon  Summers,  [l.  b.] 

Test.  Charles  Little, 

Harrison  Cleveland. 

At  a  court  held  for  Fairfax  County.  18th  day 
of  January,  1802,  Simon  Summers  acknowl- 
edged this  deed  of  manumission,  to  the 
several  negroes  therein  mentioned,  to  be  his 
act  and  deed,  which  is  ordered  to  be  recorded. 
Test.  William  Moss,  Clerk. 

A  copy.    Test.       8.  M.  Ball. 

This  deed  \vas  acknowledged  before,  and  re- 
corded^  in,  the  court  of  Fairfax  County, 
Virginia,  in  which  county  Summers  hod  lived, 
prior  to  the  cession  to  the  United  States.  After 
the  cession  he  became  thereby  a  resident  of 
Alexandria  County,  in  the  District  of  Columbia, 
without  changing  his  domicile. 
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The  Statute  of  Virginia  in  force  in  Alex- 
andria County,  is  the  30th  section  of  the  Act 
of  the  General  Assembly  of  Virginia,  passed 
the  17th  December.  1792,  entitled  "  An  Act  to 
reduce  into  one  the  several  acts  concerning 
slaves,  free  negroes,  and  mulattoes."  Sec.  86, 
will  be  found  at  p.  191,  of  Pleasant's  edition  of 
the  Laws  of  Virginia,  published  in  1808,  and 
is  in  the  following  words: 

"  It  shall  be  lawful  for  any  person  by  his  or 
her  last  will  and  testament,  or  by  any  other  in- 
strument in  writing  under  his  or  her  hand 
488*]  *and  seal,  attested  and  proved  in  the 
County  or  Corporation  Court  by  two  witnesses, 
or  acknowledged  by  the  party  in  the  court  of  the 
county  where  he  or  she  resides,  to  emancipate 
and  set  free  his  or  her  slaves,  or  any  of  them, 
who  shall  thereupon  be  entirely  and  fully  dis- 
charged from  the  performance  of  any  contract 
entered  into  during  servitude,  and  enjoy  as  full 
freedom  as  if  they  had  been  particularly  named 
and  freed  by  this  act." 

The  original  deed  of  manumission,  after 
being  recorded,  was  mislaid  or  lost,  but  a  paper, 
admitted  to  be  a  true  copy,  was  produced  upon 
the  trial.  It  was  admitted  that  the  petitioner, 
Julia,  was  the  daughter  of  Sarah,  and  was,  at 
the  time  the  suit  was  brought,  over  twenty-five 
years  of  age. 

The  trial  took  place  at  May  Term,  1842. 
Much  evidence  was  given  which  is  imbodied  in 
the  following  bill  of  exceptions,  and  which  is 
set  forth  at  Targe,  because  the  prayer  in  the 
second  bill  of  exceptions  refers  to,  and  is  based 
upon  it. 

1st  Bill  of  Exceptions. 

At  the  trial  of  this  cause,  the  petitioner  hav- 
ing given  evidence  tending  lo  show  that,  pre- 
vious to  the  year  1801,  Sarah,  the  mother  of  the 

etitioner,  was  the  property  of  Simon  Summers. 
And  remained  in  his  possession  until  about  the 
yeur  1799,  when  she  was  placed  by  said  Sum- 
mers in  the  possession  of  Wesley  Adams,  who 
about  that  time  married  the  daughter  of  said 
Summers,  and  who  lived  then,  and  continued 
to  live  for  many  years  thereafter,  in  Fairfax 
County,  Virginia;  then  gave  evidence  that 
diligent  search  had  been  made  among  the  rec- 
ords of  Fairfax  County,  Virginia,  for  an 
original  deed  of  manumission  of  said  petitioner's 
mother  by  said  Summers,  but  no  such  original 
deed  could  be  found,  and  that  the  same  is  lost; 
but  that  there  was  among  said  records  the  en- 
rollment of  a  deed,  whereof  the  annexed  paper, 
marked  A,  is  admitted  to  be  a  true  copy,  and  of 
the  cert  ideates  of  acknowledgment  and  the 
recording  of  the  same.  And  further  offered 
evidence  that  said  deed  was  personally  acknowl- 
edged by  the  said  Simon  Summers,  in  the 
County  Court  of  the  said  County  of  Fairfax — 
the  said  slave  Sarah  being  then  there  in  the 
said  county,  and  having  always  before  resided 
in  the  said  county.  And  the  petitioner  then 
read  in  evidence  the  said  paper  marked  A,  pur- 
porting to  be  the  copy  of  a  deed  of  manumis- 
sion from  said  Summers,  of  the#negro  woman 
named  Sarah,  named  therein;  and  then  gave 
evidence  tending  to  show  that  the  petitioner 
489*]  was  the  child  of  said  "named  Sarah,  and 
is  now  about 38  [28] years  of  age;  and  further 
gave  evidence  tending  to  show  that  the  de- 
fendant Harding  makes  no  claim  to  the  peti- 
tioner in  her  own  right,  but  solely  by  the  direc- 
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tion  of  her  co-defendant  Adams,  who  is  the  son 
of  the  Wesley  Adams  above  named,  and  his 
said  wife  the  daughter  of  said  Summers.  And 
the  petitioner  further  gave  evidence  tending  to 
show  that,  about  the  year  1820,  the  said  Wesley 
Adams  brought  Sarah,  the  petitioner's  mother, 
to  the  public  poorhouse  in  Fairfax  County, 
Slate  of  Virginia,  and  applied  to  the  overseers 
of  the  poor  for  said  county  for  alimony  for  said 
Sarah  as  a  free  woman  of  color,  and  her  two 
small  children ;  and  that  a  levy  was  made  upon 
said  county  for  their  support,  and  they  were 
supported  until  the  year  1826,  when  a  levy  was 
made  for  the  support  of  said  Sarah  and  the 
three  children  which  she  then  had  with  her,  but 
among  whom  the  petioncr  was  not  included; 
and  that  said  levy,  when  raised,  was  placed 
in  the  hands  of  said  Wesley  Adams  for  their 
support  as  aforesaid.  And  further  gave  evi- 
dence tending  to  show  that  Sarah  passed  as  free 
for  a  number  of  years,  and  that  Wesley  Adam«. 
about  the  year  1826,  said  that  Sarah  and  her 
children  were  free,  and  that  the  said  Adams 
wanted  to  sell  the  petitioner  to  a  witness,  to 
serve  him  until  she  should  reach  twenty  five 
years  of  age,  when  she  was  to  go  free;  and  that 
Simon  Summers  had  given  slaves  to  him  in  such 
a  way  as  to  be  of  no  service  to  him,  as  they 
became  free  as  soon  as  they  became  valuable. 
And  the  petitioner  further  gave  evidence  tend- 
ing  to  prove,  that  at  the  division  of  the  estate 
of  Simon  Summers,  who  died  in  1886,  the  de- 
fendant Adams  was  present,  and  that  in  said 
division  the  said  Sarah  was  brought  into  botch- 
pot — that  is,  Wesley  Adams  was  charged,  as 
distributee  of  Simon  Summers'  estate,  with  the 
value  of  the  services  of  said  Sarah,  up  to  the 
year  1814,  when  she  went  free,  and  up  to 
which  time  the  said  Summers  had  allowed  her 
to  serve  Wesley  Adams.  And  the  plaintiff 
further  offered  evidence  to  prove  that  the  said 
Simon  Summers  resided  in  the  County  of  Fair- 
fax before  and  until  the  27th  of  February, 
1801,  when  the  County  of  Alexandria  was 
erected,  consisting  of  a  part  of  the  said  County 
of  Fairfax;  and  the  then  residence  of  the  said 
Simon  Summers  fell  within  the  said  County  of 
Alexandria,  in  the  District  of  Columbia,  with- 
out any  change  of  his  actual  residence;  that  the 
slaves  mentioned  in  the  deed  of  emancipation 
had  always  resided  in  the  said  County  of  Fair- 
fax up  to  the  date  of  the  said  deed,  and  to  the 
time  of  its  acknowledgment  as  aforesaid. 

The  defendants  then  offered  evidence  tending 
to  prove,  that  an  *order  was  made  by  [*490 
the  overseers  of  the  poor  of  the  said  County  of 
Fairfax,  in  1825,  to  demand  of  the  said  Wesley 
Adams  the  $20  advanced  him  for  the  support 
of  Sarah's  infant  children. 

The  defendants  then  gave  evidence  tending 
to  show  that  said  Sarah  died  some  years  ajjo, 
on  the  land  of  John  Adams,  and  after  remain- 
ing two  day 8  there,  was  buried  at  the  expense 
of  the  defendant,  Austin  L.  Adams. 

The  defendants  then  gave  evidence  lendinz 
to  show  that  at  the  date  of  the  paper,  marked 
A,  viz. :  80th  December,  1801,  the  said  Simon 
Summers  was  a  resident  of  ihe  County  of 
Alexandria,  District  of  Columbia,  and  did  not 
reside  in  Fairfax  County,  Virginia.  But  the 
witnesses  who  proved  the  same  residence  of 
said  Summers,  proved,  on  cross-examiualioD, 
that  at  said  last-mentioned  date,  the  said  Sarah 
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was  in  the  possession  of  Wesley  Adams,  in 
Fairfax  County,  Virginia;  and  that  at  said  date 
Simon  Summers  owned  200  acres  of  woodland 
in  aaid  Fairfax  County,  and  was  interested  in 
another  tract  of  land  in  said  Fairfax  County,  on 
which  there  was  a  house,  and  which  was 
mttirated  land,  but  which  was  tenanted  by  one 
Ferguson;  and  that  said  Simon  Summers 
twided  before  1800  in  Fairfax  County,  in  Vir- 
ginia, and  never  removed  from  the  place  where 
Ik  then  resided;  but  that  the  place  of  his  resi- 
dence was  included  within  the  lines  of  the  Dis- 
trict of  Columbia,  and  that  he  continued  to 
raiiie  in  the  same  place  until  his  death. 

Whereupon  the  defendants,  by  their  counsel, 
prayed  the  court  to  instruct  the  jury,  that  if 
they  shall  believe,  from  the  above  evidence, 
tint  the  said  Simon  Summers  did  reside  in  the 
Comity  of  Alexandria,  District  of  Columbia, 
tt  the  time  of  the  executing  and  acknowledging 
the  deed  aforesaid,  and  continued  so  to  reside 
until  his  death,  in  1836,  then  that  the  deed  of 
emancipation  so  as  aforesaid  made,  executed, 
acknowledged,  and  recorded  in  the  County 
Court  of  Fairfax  County,  Virginia,  does  not 
entitle  the  petitioner  to  freedom  under  the 
astute  of  Virginia  in  such  cases  made  and 
provided,  entitled  '"An  Act  reducing  into  one 
the  several  acts  concerning  slaves,  free  negroes, 
and  mulattoes,"  passed  the  17th  December, 
1T93. 

But  the  court  refused  to  give  the  instruction 
a*  prayed,  and  lo  which  refusal  the  defendants 
eicepi,  and  pray  that  this  their  bill  of  exception 
may  be  signed,  sealed,  and  enrolled,  and  which 
b  accordingly  done,  this  the  18th  of  May,  1842. 

W.  Cranch. 

James  S.  Morsell. 

491#]         «2d  Bill  of  Exceptions. 

Be  it  remembered,  that  on  the  trial  of  this 
cause,  the  petitioner  and  defendant  having  of- 
fjred  the  evidence  contained  in  the  first  bill  of 
exceptions,  and  this  being  all  the  evidence  ad- 
duced on  the  part  of  the  petitioner  and  defend- 
ant aforesaid,  the  defendants,  by  their  counsel, 
prayed  the  court  to  instruct  the  jury,  that  the 
testimony  aforesaid,  although  believed  by  the 
jury,  is  not  sufficient  in  law  to  maintain  the  is- 
sue joined;  and  therefore  the  law  is  for  the  de- 
fendants. 

But  the  court  refused  to  give  the  instruction 
w  prayed,  not  being  willing  to  certify  that  the 
evidence  so  stated  as  aforesaid  is  all  the  evi- 
dence adduced  by  the  parties  in  the  said  cause, 
and  because  such  an  instruction  would  take  the 
cause  from  the  consideration  of  the  jury,  wilh- 
<mt  giving  the  petitioner  the  benefit  of  the  pre- 
emption which  the  jury  might  draw  from  the 
facts  so  given  in  evidence.  To  which  refusal 
the  defendants  except,  and  this  their  bill  of  ex- 
ceptions is  signed,  sealed,  and  ordered  to  be  en- 
rolled, this  18th  of  May,  1842. 

W.  Cbanch,      [l.  b.1 
James  S.  Morsell.  [l.  s.] 

Upon  the  refusal  of  the  court  below  to  grant 
ihe  prayers  contained  in  the  first  and  second 
NDs  of  exceptions,  the  case  came  up  before  this 
court. 

Mmrt.  Neale  and  Bradley  for  the  plaintiffs 
in  error. 

Mr.  Brent,  Sen.,  for  the  defendant. 
Howard  3. 
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Mr.  Neale  made  the  following  points: 

1.  That  the  court  erred  in  allowing  the  deed 
of  manumission  to  be  given  in  evidence  on  the 
part  of  the  petitioner  for  the  purpose  of  estab- 
lishing her  right  to  freedom:  thai  said  deed  was, 
and  is,  wholly  inoperative  to  establish  or  vest  in 
the  petitioner  any  such  right. 

2.  That  the  court  erred  in  allowing  evidence 
to  go  to  the  jury  tending  to  establish  a  repu- 
tation of  freedom  in  Sarah,  the  petitioner's 
mother,  as  competent  evidence  to  establish  the 
petitioner's  right  of  freedom,  the  latter  basing 
her  right  on  the  said  deed  of  manumission. 

8.  That  the  court  erred  in  refusing  to  give  the 
instruction  prayed  for  in  the  second  bill  of  ex- 
ceptions. 

4.  That  the  court  erred  in  accompanying 
their  refusal  to  grant  the  prayer,  in  the  second 
bill,  with  a  refusal  to  certify  that  the  evidence 
contained  in  the  first  bill  of  exceptions  was  all 
the  evidence  adduced  in  the  cause,  without  at 
the  same  time  stating  that  there  was  other  evi- 
dence 'adduced  and  not  inserted  in  the  [*492 
first  bill,  and  also  showing  what  that  evidence 
was,  and  what  it  tended  to  prove. 

5.  That  the  court  erred  in  the  further  reason 
they  gave  for  refusing  the  prayer  of  second  bill, 
viz. :  "  because  such  an  instruction  would  take 
thecause  from  the  consideration  of  the  jury,  with- 
out giving  the  petitioner  the  benefit  of  the  pre- 
sumption which  the  jury  might  draw  from  the 
facts  so  given  in  evidence." 

6.  That  the  verdict  of  the  jury  is  wholly  ir- 
regular and  void,  in  not  responding  to  the  issue 
submitted  for  them  to  try,  and  in  not  finding 
damages  for  the  petitioner,  even  though  they 
might  have  been  nominal :  And  was  such  a  ver- 
dict on  the  issue  tried,  that  the  court  were  not 
competent  to  award  a  judgment  thereon  "  that 
the  petitioner  recover  her  freedom  " — and  that 
the  court  erred  in  entering  such  a  judgment 
thereon. 

He  contended  that  the  deed  of  manumission 
was  not  valid,  because  it  was  not  acknowledged 
in  the  place  where  the  grantor  resided.  His 
residence  was  in  the  District  of  Columbia,  and 
the  deed  was  acknowledged  in  Fairfax  County, 
Virginia.  The  law  of  Virginia  requires  it  to  be 
acknowledged  in  the  county  where  the  grantor 
himself  resides.  (Old  Revised  Code.  Act  of  1792, 
p.  191,  sec.  86;  2  Leigh,  312.) 

A  nuncupative  will  cannot  emancipate.  (1 
Robinson's  Practice,  428.) 

AH  negroes  are  presumed  to  be  slaves.  (1 
Hcning  &  Munford,  141 ;  Wheeler  on  Slavery, 
31,  395.) 

Mr.  Brent,  for  defendant  in  error,  said : 

The  case  in  Hening  &  Munford  does  not 
bear  out  the  last  position  of  the  opposite  coun- 
sel.    He  then  argued  the  following  points: 

1.  That  there  is  no  error  in  the  judgment  of 
the  court  below,  as  rendered;  and  if  there  be,  it 
cannot  be  corrected  or  reversed  here,  in  the 
form  presented  by  the  record. 

2.  That  there  is  no  error  in  the  refusal  of  the 
court  below  to  give  the  first  intruction  asked  by 
the  plaintiffs  in  error. 

3.  That  the  court  below  was  right  in  refusing 
the  second  instruction. 

4.  That  by  the  law  of  Virginia  of  1782.  in 
force  in  the  County  of  Alexandria,  in  the  Dis- 
trict of  Columbia,  all  negroes  are,  prima  fade, 
free,  unless  they  come  within  the  exceptions  of 
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493*]  that  law;  and  that  *the  onus  proband*, 
as  to  the  exceptions,  rests  upon  those  who  claim 
them  as  slaves. 

5.  That  the  defendant  here,  if  not  entitled 
to  her  freedom  under  the  law  named  in  the  last 
reason  assigned,  is  entitled  to  it  by  birth,  being 
the  child  of  a  free  woman  at  her  birth. 

6.  That  the  mother  of  the  defendant  in  this 
court  was  a  free  woman,  and  passed  as  such, 
and  was  so  recognized  from  the  1st  of  January, 
1814,  lo  her  death  in  1836— a  period  of  twenty- 
two  years:  and  in  the  absence  of  positive  proof 
of  emancipation,  the  law  presumes  a  deed  of 
emancipation  to  have  been  made,  after  so  long 
a  lapse  of  time. 

7.  That  by  the  law  of  Virginia  a  deed  of 
manumission  may  be  made  by  an  instrument  of 
writing  under  seal,  attested  by  two  witnesses, 
and  proved  in  any  court,  &c. ;  and  that  there  is 
no  time  limited  for  its  proof,  and  no  form  or 
manner  pointed  out  in  which  it  is  to  be  proved; 
and  that  it  may  bo  done  on  the  trial  of  the  suit 
for  freedom,  or  at  any  other  time,  or  in  any 
other  form. 

8.  That  a  deed  of  manumission,  acknowledg- 
ed by  a  non-resident  in  the  court  of  the  county 
where  (he  slave  resides,  is  good  and  binding  in 
law.    And, 

9.  That  if  the  defendant,  Julia  Roberts,  was 
entitled  to  her  freedom  in  any  way  Whatever, 
and  the  same  appears  by  the  evidence  in  the  rec- 
ord, she  is  free,  and  the  instruction  asked  for 
in  the  first  bill  of  exceptions,  if  it  had  been  given 
by  the  court,  could  not  benefit  the  plaintiffs  in 
error,  and  its  refusal  is  no  ground  for  a  reversal 
of  the  judgment. 

In  support  of  the  5th  point,  he  said  that  Sarah, 
the  mother  of  Julia,  was  free  on  the  1st  day  of 
January,  1814,  and  that  Julia  must  have  been 
born  after  that  day:  because  she  was  twenty- 
eight  years  old  when  the  trial  took  place,  in 
May,  1842.  Besides,  the  lapse  of  twenty  years 
authorizes  a  presumption  of  a  deed  of  manu- 
mission. (1  Hill's  S.  C.  Rep.,  222;  2  Hill's  S.  C. 
Rep.,  598:  7  Leigh,  702.) 

There  is  no  form  prescribed  for  the  instru- 
ment itself,  the  acknowledgment,  or  the  proof. 
(2  Leigh.  811,  312,  318.) 

The  original  deed  of  manumission  was  not 
produced  at  the  trial ;  but  there  was  what  was 
admitted  lo  be  a  true  copy.  It  was  permitted 
to  be  read  in  evidence,  and  it  is  too  late  to  ob- 
ject to  it  now.  The  bill  of  exceptions  does  not 
object  to  its  admissibility  as  evidence. 

The  law  of  Virginiaought  to  be  liberally  con- 
494*]  strued.  (6  Randolph.  »652,657 : 7  Leigh, 
701,  714:  4  Leigh,  280,  264; 2  Leigh,  320; 2 Call, 
270;  1  Robinson's  Practice,  481.) 

As  to  Summers'  right  to  emancipate,  see  8 
Peters,  238;  6  Gill  &  Johns.,  148.) 

Mr.  Bradley,  for  plaintiffs  in  error,  in  reply : 

Virginia  has  taken  away  from  non-residents 
the  power  of  manumitting  slaves  within  the 
State.  There  is  no  one  to  support  them  or  pro- 
vide for  them. 

If  the  deed  was  not  acknowledged  in  the  court 
of  the  county  or  corporation,  it  cannot  be  evi- 
dence. (2  Leigh,  814;  6  Mumford,  201 ;  7  Leigh, 
689.) 

Mr.  Jutlice  Wayne  delivered  the  opinion  of 
the  court: 
We  think  the  court  below  did  not  err  in  re- 
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fusing  to  give  the  instructions  asked  for  by  the 
defendants  in  either  the  first  or  second  bill  of 
exceptions. 

By  the  statute  of  Virginia  two  modes  are 
pointed  out  in  which  manumission  by  deed  can 
be  accomplished. 

1.  The  instrument  in  writing  under  the  hand 
and  seal  of  the  party  must  be  attested  and  proved 
in  the  County  or  Corporation  Court  by  two 
witnesses;  or 

2.  It  must  be  acknowledged  by  the  party  in 
the  court  of  the  county  where  he  or  she  resides. 

Either  of  these  modes  is  effectual.  It  is 
stated  in  the  bill  of  exceptions,  and  is  not  con- 
tradicted, that  the  County  of  Alexandria  was 
made  on  the  27th  of  February,  1801,  being 
composed  of  what  had  been  a  part  of  the 
County  of  Fairfax,  in  Virginia,  and  that  Sum- 
mers owned  200  acres  of  woodland  in  Fairfax 
County,  and  was  interested  in  another  tract  of 
land  also  in  said  county,  upon  which  there  was 
a  house.  But  it  does  not  appear  how  far  within 
the  line  of  the  district  the  actual  residence  of 
Summers  was  thrown,  whether  the  dividing 
line  ran  through  his  farm,  separating  the  house 
from  the  great  body  of  the  land,  or  whether  the 
land  upon  which  his  slaves  resided  was  a  sepa- 
rate estate,  detached  from  his  residence.  But 
it  sufficiently  appears  that  up  to  February,  1801, 
Summers  had  been  accustomed  to  resort  to  the 
Court  of  Fairfax  County  for  the  transaction  of 
business  of  every  description,  and  that  the  ju- 
risdiction under  which  he  lived  then  became 
changed,  without  its  having  been  done  by  his 
removal  from  where  he  had  lived  before. 

The  claimant  in  support  of  her  free-  [*495 
dom  alleges  that  Summers  executed  an  instru 
ment  under  his  hand  and  seal  on  the  30th  Decern 
ber,1801,to  which  the  namesof  Charles  Little  and 
Harrison  Cleaveland  are  attached  as  witnesses. 
Upon  the  18th  of  January,  1802,  by  a  copy  ad- 
mitted to  be  a  copy  of  that  instrument,  ana  not 
objected  to  when  offered  as  cvidence.it  appears 
that  Summers  went  into  court  in  Fairfax  Coun- 
ty and  acknowledged  it  to  be  a  deed  of  manu- 
mission. The  court  ordered  it  to  be  recorded, 
and  it  was  done.  There  is  nothing  in  the  record 
to  show  whether  or  not  the  two  witnesses  were 
present  with  him  in  court  when  he  made  this 
acknowledgment  If  they  were,  the  case  would 
clearly  fall  within  the  first  mode  pointed  by  the 
statute,  being  an  instrument  in  writing,  under 
the  hand  and  seal  of  the  party,  attested  and 

f roved  in  the  County  Court  by  two  witnesses, 
t  is  not  said 'in  what  court  the  attestation  and 
proof  must  be  made,  in  the  case  of  a  non- 
resident owning  slaves  resident  in  Virginia.but 
we  presume  that  in  such  a  case  the  attestation 
and  proof  ought  to  be  made  in  the  County  Court 
where  the  slave  resides. 

It  is  not  necessary,  however,  to  decide  that 
question  in  this  case,  liecause  the  proof  to  sub- 
stantiate and  give  validity  to  the  instrument 
does  not  exist,  but  we  have  recited  the  preced- 
ing facts, because  they  are  evidence  in  the  case, 
and  are  connected  with  the  paper  purporting  to 
be  a  copy  of  a  deed  of  manumission,  which  was 
introduced  to  sustain  the  claimant's  demand  for 
freedom.  This,  then,  is  the  copy  of  an  original 
paper  not  denied  to  be  such  by  the  plaintiffs  in 
error.and  thequestion  occurring  is.how  ought  it 
to  have  been  considered  in  the  court  below  ass 
part  of  the  evidence  in  the  cause  with  reference  to 
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the  instructions  asked  ?  In  the  first  instruction 
the  court  is  asked  to  put  the  case,  that  the  deed 
of  emancipation  so  as  aforesaid  made.executed, 
sod  acknowledged  and  recorded, did  not  entitle 
lie  petitioner  to  freedom  under  the  statute  in 
men  cases  made  and  provided  by  an  act  en- 
tilled,  "An  Act  reducing  into  one  the  several 
acts  concerning  slaves,  free  negroes.and  mulat- 
loeV  passed  December  17,  1792. 

The  paper  in  evidence  was  the  copy  of  an 
original,  the  execution  of  which  by  the  grantor 
w»  not  denied.  It  was  received  as  evidence 
«pon  proof  of  the  loss  of  the  original.  It  was 
looy  years  old.  No  proof  of  its  execution  was 
necessary;  its  antiquity  proved  it.  But,  it  is 
aid.  the  proof  and  attestation  before  the  court 
a  Virginia,  to  give  it  validity,  was  wanting, 
sad  that  it  appeared  to  be  so  upon  the  face  of 
tie  paper  given  in  evidence.  That  might,  or 
■igfat  not  be  so.  But  it  was  a  fact  in  contro- 
wsr  between  the  parties,  as  much  so  as  any 
496*]  'other  fact  in  the  case,  and  the  court 
eftoM  not  be  asked  to  instruct  the  jury  upon 
law  belief  of  another  single  fact,  namely,  the 
»esdence  of  Simon  Summers  in  the  County  of 
Alexandria,  that  the  party  was  not  entitled  to 
freedom  under  the  statute  of  Virginia.  The 
iattniction  as  asked  excludes  all  the  other 
rridence,  and  puts  the  legal  issue  proposed  on 
i  upon  a  single  fact.  It  excludes,  also,  all 
{resumptions  which  the  jury  might  make  from 
ike  other  evidence  in  connection  with  the  an- 
tiquhy  of  the  paper  which  was  before  them. 
Tie  court  did  not  err  in  refusing  to  give  the 
•it  infraction. 

The  second  instruction  asked  for  by  the  de- 
tadinta  in  the  court  below  was,  that  the 
haimony,  although  believed  by  the  jury,  was 
as  sufficient  in  law  to  entitle  the  petitioner  to 
at  freedom. 

If  the  jury  believed  all  the  evidence  offered, 
the  case  would  have  stood  thus:  Susan,  the 
■"tier  of  Julia,  was  to  become  free  on  the 
fr*  of  January,  1814,  If  they  believed  that 
fact,aad  also  believed  that  Julia  was  born  after 
tan  day.  she  was  the  child  of  a  free  woman, 
•ad  of  course  free  herself.  The  trial  took  place 
a  Mar  Term,  1812.  Evidence  was  offered  to 
*o»  that  Julia  was  then  abo.ut  twenty-eight 
,  J«n  old.  If  she  was  twenty-eight  years  of  age 
»  »ny  period  between  the  first  of  January  and 
"*y.  1M3,  of  course  she  was  born  after  her 
*>ther  bad  become  free.  The  instruction  asked 
tte  court  to  deprive  the  jury  of  the  power  of 
•*io?shewas  born  in  that  interval.  This  was 
» 'act  especially  proper  for  the  consideration  of 
**  jury,  and  the  court  could  not  have  given 
*e  instruction  asked  by  the  defendant;  that  the 
•jstimony  was  not  sufficient  in  law  to  entitle 
j*  petitioner  to  her  freedom, without  assuming 
•"■fact  that  Julia  was  not  born  in  the  interval 
""•dr  mentioned.  We  think  the  court  did 
Werrin  refusing  the  instruction. 
T*»  judgment  of  the  court  below  is  affirmed. 

•  ORDER. 

TM»  cause  came  on  to  be  heard  on  the  tran- 
J*pt  of  the  record  from  the  Circuit  Court  of 
[JjCnited  States  for  the  District  of  Columbia. 
*™w  in  and  for  the  County  of  Alexander,  and 
**  argued  by  counsel ;  on  consideration  where- 

•J£*  no*  here  ordered  and  adjudged  by  this 
Uut  the  judgment  of  the  said  Circuit 

o'mdJ.  U.  8.,  Book  11. 


Court  in  this  cause  be,  and  the  same  is  hereby 
affirmed,  with  costs. 


•THE  LOUISVILLE,  CINCINNATI  [«497 
AND  CHARLESTON  RAILROAD  COM- 
PANY, Plaintiffs  in  Error, 
v. 
THOMAS  W.  LETSON,  Defendant. 

Corporation,  domicil  of— sued  by  citizen  of  an- 
otlier  State — sufficiency  of  averment*  to  give 
Circuit  Court  jurisdiction. 

A  citizen  of  one  State  can  sue  a  corporation 
which  bas  been  created  by,  and  transacts  its  busi- 
ness In  another  State  (the  suit  being  brought  in  the 
latter  State)  although  some  of  the  members  of  the 
corporation  are  not  citizens  of  the  -State  in  which 
the  suit  Is  brought,  and  although  the  State  itself 
may  be  a  member  of  the  corporation. 

The  cases  of  Curtis  v.  Strawbridge  (3  Cranch,  207), 
Dank  of  tbe  United  States  v.  Deveaux  et  al.  (5 
Cranch.  84),  Commercial  and  Railroad  Bank  of 
Vicksburg  v.  Slocomb  et  al.  (14  Peters,  60),  review- 
ed and  controlled. 

The  Act  of  Congress  passed  on  the  28th  of  February 
1839,  making  it  "lawful  for  a  court  to  entertain  jur- 
isdiction and  proceed  to  the  trial  and  adjudication 
of  a  suit  between  parties  who  may  bo  properly  be- 
fore it.  although  there  may  bo  other  defendants, 
any  one  or  more  of  whom  are  not  Inhabitants  of  or 
found  within  the  districtwhere  the  suit  Is  brought, 
or  do  not  voluntarily  appear  thereto."  is  an  enlarge- 
ment of  jurisdiction  as  to  the  character  of  the 
parties.  The  clause,  exomptlng  absent  defendants 
from  the  operation  of  the  judgment  or  decreets  an 
exception  to  this  enlargement  of  jurisdiction,  and 
must  be  strictly  applied. 

A  corporation  created  by,  and  transacting  busi- 
ness in  a  State,  is  to  be  deemed  an  inhabitant  of  the 
State,  capable  of  being  treated  as  a  citizen,  for  all 
purposes  of  suing  and  being  sued,  and  an  aver- 
ment of  tbe  facts  of  its  creation  and  the  place  of 
transacting  business,  is  sufficient  to  give  the  Cir- 
cuit courts  Jurisdiction. 

THIS  case  was  brought  up,  by  writ  of  error, 
from    the    Circuit    Court  "of  the  Untied 
States  for  the  District  of  South  Carolina. 

Lctson,  a  citizen  of  New  York,  brought  an  N 
action  of  covenant  against  the  Louisville.  Cin- 
cinnati and  Charleston  Railroad  Company,  al- 
leging that  they  had  not  fulfilled  a  contract 
with  him  relating  to  the  construction  of  tbe 
road. 

The  suit  was  brought  in  November.  1841. 

In  April,  1842,  the  defendants  filed  a  plea  to 
the  jurisdiction,  which  was  afterwards  amend- 
ed to  read  as  follows : 

"And  the  said  the  Louisville,  Cincinnati  and 
Charleston  Railroad  Company  come  and  sav, 
that  this  court  ought  not  to  have  or  take  further 
cognizance  of  the  action  aforesaid. because  tliey 
say  that  the  said  the  Louisville,  Cincinnati  and 
Charleston  Railroad  Company  is  not  a  corpora- 
tion whose  members  are  citizens  of  South 
Carolina,  but  that  some  of  the  members  of  the 
said  corporation  are  citizens  of  South  Carolina, 
and  some  of  tbem,  namely,  John  Rutherford 


*  Notb.— As  U>  when  corporations  are  deemed  citi- 
zens, see  note  to  United  States  v.  Ainedy,  11  Wheat., 
382. 

As  to  jurisdiction  of  United  States  Circuit  font* 
depending  on  parties  and  residence,  see  note  to 
Emory  v.  Oreenough,  3  Dall.,  389;  and  note  to 
Strawbridge  v.  Curtis,  3  Cranch,  287. 

A*  to  jurisdiction  of  United  fit  ales  court*,  by  rea- 
son of  cittzcnsliiv  of  corporation,  and  Us  stockhold- 
ers, see  note  to  Hope  Ins.  Co.  v.  Boardman,  5 
Cranch,  57. 
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and  Charles  Baring,  arc,  and  were  at  the  time 
498*1  of  commencing  the  said  'action,  citi- 
zens of  North  Carolina ;  and  the  State  of  South 
Carolina  is,  and  was  at  the  time  of  com- 
mencing the  said  action,  a  member  of  the  said 
corporation,  and  the  Bank  of  Charleston,  South 
Carolina,  is  also,  and  was  at  the  time  of  com- 
mencing the  said  action,  a  member  of  the  said 
corporation,  which  said  the  Bank  of  Charles- 
ton, South  Carolina,  is  a  corporation,  some  of 
whose  members,  namely,  Thomas  Parish  and 
Edmund  Lafau,  are,  and  were  at  the  time  of 
commencing  the  said  action,  citizens  of  New 
York.  And  the  Charleston  Insurance  and  Trust 
Company  is  now)  and  was  at  the  time  of  com- 
mencing the  said  action,  a  member  of  the  said 
Louisville,  Cincinnati  and  Charleston  Railroad 
Company;  which  said  the  Charleston  Insur- 
ance ana  Trust  Company, is  a  corporal  ion.  some 
of  whose  members,  namely.  Samuel  D.  Dick- 
son, Henry  R.  Dickson,  Henry  Parish,  and 
Daniel  Parish,  are  now,  and  were  at  the  time 
of  commencing  the  said  action,  citizens  of  the 
State  of  New  York. 

"And  this  the  said  Louisville. Cincinnati  and 
Charleston  Railroad  Company  are  ready  to 
verify.  Wherefore  they  pray  judgment  whether 
this  court  can  or  will  take  further  cognizance 
of  the  action  aforesaid." 

To  this  plea  there  was  a  general  demurrer, 
which,  upon  argument,  was  sustained  by  the 
court. 

The  railroad  company  then  pleaded  the  gen- 
eral issue,  and  the  cause  went  on  to  trial.  The 
jury  found  a  verdict  for  the  plaintiff,  and  as- 
sessed his  damages  at  $18,140.23. 

The  writ  of  error  was  brought  to  review  the 
opinion  of  the  court  upon  the  demurrer. 

Mr.  Miizyek  for  the  plaintiffs  in  error. 

Metsr*.  Pettigru,  Lenenne  and  Legari.lhea  At- 
torney-General, for  the  defendant  yi  error. 

The  case  was  submitted  upon  printed  argu- 
ments; and,  on  account  of  its  great  importance, 
the  reporter  has  thought  it  proper  to  insert  these 
arguments  in  extenso. 

Mr.  Mazyek,  for  the  plaintiffs  in  error: 

An  action  is  brought  by  a  citizen  of  New 
York,  in  the  Circuit  Court  in  South  Carolina, 
against  a  corporation  whose  members  are  al- 
leged to  be  citizens  of  SouthjCarolina.  A  plea  to 
the  jurisdiction  is  set  up,  in  which  it  is  averred: 
1st.  That  two  of  the  members  of  the  corpora- 
tion sued  are  citizens  of  North  Carolina.  2d. 
499*]  That  the  8tate  of  *South  Carolina  is 
also  a  member.  3d.  That  two  other  corpora- 
tions are  also  members,  and  thai  some  of  the 
members  of  each  of  them  are  citizens  of  the 
State  of  New  York. 

The  objections  to  the  jurisdiction  of  the  court 
arising  out  of  these  facts  (the  facts  themselves 
being  admitted  by  demurrer),  are  embraced  in 
the  following  propositions: 

1.  That  a  citizen  of  one  State  cannot  sue  a 
corporation  in  the  Circuit  Court  of  the  United 
States  in  another  State,  unless  all  the  members 
of  the  corporation  sued  are  citizens  of  the  State 
in  which  the  suit  is  brought. 

2.  That  a  citizen  of  one  State  cannot  sue  a 
corporation  in  the  Circuit  Court  of  the  United 
States  in  another  State,  if  the  State  be  a  mem- 
ber of  the  corporation,  though  all  the  other 
members  of  the  corporation  may  be  citizens  of 
the  State. 
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3.  That  a  citizen  of  one  State  cannot  sue  a 
corporation  in  the  Circuit  Court  of  the  United 
States  in  another  State,  where  one  of  the  mem 
bers  of  the  corporation  sued  is  another  corpora 
tion,  any  of  whose  members  are  citizens  of  tht 
same  State  with  the  plaintiff. 

1.  A  citizen  of  one  State  cannot  sue  a  corpo 
ration  in  the  Circuit  Court  of  the  United  Statei 
in  another  State,  unless  all  the  members  of  th< 
corporation  are  citizens  of  the  State  in  whicl 
the  suit  is  brought. 

Sec.  2,  art.  3,  of  the  Constitution  of  the 
United  States,  provides  that  the  judicial  powei 
shall  extend  to  controversies  "between  citizen! 
of  different  States."  In  the  case  of  The  Ban! 
of  the  United  States  v.  Deveaux  et  at.  (5  Cranch 
84),  it  was  determined  that  "the  artificial  being 
the  mere  legal  entity,  a  corporation  aggregate 
is  not  a  citizen,  and  cannot  sue  or  be  sued  it 
the  courts  of  the  United  States,  unless  the  right 
of  the  members  in  this  respect  can  be  exercised  ii 
their  corporate  name.  If  the  corporation  b 
considered  as  a  mere  faculty,  and  not  as  a  con 
pany  of  individuals,  who  in  transacting  thei 
joint  concerns  may  use  a  legal  name,  they  niu- 
be  excluded  from  the  courts  of  the  Union.  Tu 
corporate  name  cannot  be  a  citizen,  but  the  pel 
sons  whom  it  represents  may  be  citizens,  an 
the  controversy  is  in  fact,  and  in  law,  bctwee 
those  persons  suing  in  their  corporate  charai 
ter,  by  their  corporate  name,  for  a  corporai 
right,  and  tbe  individual  against  whom  tb 
suit  may  be  instituted.  Substantially  and  o 
sentially,  the  parties  in  such  a  case,  where  til 
members  of  the  corporation  are  citizens  of 
different  State  from  the  opposite  party,  con 
within  the  spirit  and  terms  of  the  jurisdictio 
conferred  by  the  Constitution  on  the  federl 
courts.  The  controversy  *is  substan-  [*50\ 
tially  between  citizens  of  one  State  suing  by 
corporate  name  and  those  of  another  State."* 

In  other  words,  when  a  suit  is  brought  in 
circuit  court  of  the  United  States,  by  or  again 
a  corporation,  the  court  with  reference  to  til 
question  of  jurisdiction,  depending  on  U 
character  of  the  parties,  overlooks  the  artilici 
person,  the  mere  legal  entity,  which  cannot  1 
either  citizen  or  alien,  ana  regards  only  tl 
natural  persons  of  whom  it  is  composed.  Tht 
arc  the  substance,  the  real  parties;  tbe  corpora 
character  and  style  are  only  the  form  and  nan 
under  which  they  are  presented. 

As  far  as  this  question  is  concerned,  themei 
bers  of  the  corporation  are  regarded  as  indivij 
uals  jointly  suing  or  being  sued. 

If  they  have  the  requisite  character,  if  tin 
are  citizens  of  a  different  State  or  States  fro 
the  other  party  to  the  suit,  the  case  falls  with 
the  constitutional  provision. 

In  Strawbridge  v.  Ourti*  (8  Cranch,  267). 
was  held  that  where  the  interest  was  joint,  at 
two  or  more  persons  were  concerned  in  that  i 
terest  as  joint  plaintiffs,  "or  joint  defendant 
each  of  them  must  be  competent  to  sue,  or  11 
ble  to  be  sued  in  the  federal  courts,  and  the  b< 
was  dismissed  because  some  of  the  plaint i 
and  defendants  were  citizens  of  the  same  Sial 

And  accordingly,  the  members  of  a  corpoi 
tion  being  regarded  with  refereuce  to  the  qui 
tion  of  jurisdiction,  as  joint  plaintiffs  or  joj 
defendants  in  the  same  interest,  it  has  been  i 
termined  that  if  any  of  them  are  citizens  of  t! 
same  State  with  the  other  party  to  the  suit,  t 
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federal  courts  have  no  jurisdiction.  ( Ward  v. 
Arredmdo,  1  Paine.  410;  Commercial  and  Rail- 
raid  Bank  of  Vicktburg  v.  Sloeomb  et  al,,  14 
Peters,  60.) 

But  in  order  to  give  jurisdiction  to  the  cir- 
cuit courts,  founded  on  the  character  of  the 
parlies  in  a  suit  between  citizens  of  different 
Slates,  not  only  is  it  necessary  that  none  of  the 
parlies  on  one  side  should  be  citizens  of  the 
suae  State  with  any  of  the  parties  on  the  other 
side,  but  the  suit  must  be  between  a  citizen  or 
citizen*  of  the  State  in  which  the  suit  is  brought, 
tod  a  citizen  or  citizens  of  some  other  State  or 
States.  In  other  words,  all  the  parties  on  one 
4de  most  be  citizens  of  the  State  in  which  the 
siit  is  brought,  and  all  the  parties  on  the  other 
ale  must  be  citizens  of  some  other  State  or 
Scales. 

It  is  not  denied  that  under  the  constitutional 
provision  as  to  the  judicial  power,  Congress 
might,  if  they  had  thought  proper,  have  given 
to  the  circuit  courts  jurisdiction  of  all  cases 
601*]  between  citizens  *of  one  or  more  States 
on  one  side,  and  citizens  of  one  or  more  other 
States  on  the  other  side,  as,  for  example,  a  case 
in  which  some  of  the  plaintiffs  should  be  citi- 
zens of  New  York,  and  some  of  them  citizens 
nf  Sew  Jersey,  and  some  of  the  defendants  cit- 
izens of  South  Carolina,  and  some  citizens  of 
Sarin  Carolina.  Bui  though  Congress  might 
constitutionally  have  given  to  the  circuit  courts 
jurisdiction  of  such  a  case,  they  have  not  done 
*>.  The  11th  sec.  of  the  Judicial  Act  of  1789 
provides  that  the  circuit  courts  shall  have  cog- 
nizance of  all  suits,  &c,  where  "the  United 
Siatesarc  plaintiffs  or  petitioners,  or  an  alien 
h  a  party,  or  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought  and  a  citizen  of 
another  State."  If  the  parties  on  one  side  are 
citizens  of  a  different  State  from  that  in  which 
the  suit  is  brought,  and  some  of  the  parties  on 
the  other  side  are  citizens  of  the  State  in  which 
the  mill  is  brought,  and  some  of  them  are  citi- 
zens of  a  third  State,  the  suit  is  clearly  not  a 
mii  between  a  citizen  or  citizens  of  the  State  in 
which  it  is  brought,  and  a  citizen  or  citizens  of 
another  State. 

This  suit,  for  example,  being  brought  in 
South  Carolina,  by  a  citizen  of  New  York, 
against  citizens  of  South  Carolina  and  North 
Carolina,  is  not  a  suit  between  citizens  of  the 
State  in  which  the  suit  is  brought  and  a  citizen 
if  another  State.  It  is  true  that  if  you  regard 
unly  the  citizens  of  South  Carolina  who  are  de- 
fendants, it  is  a  suit  between  citizens  of  the 
State  in  which  it  is  brought  and  a  citizen  of 
another  State.  But,  if  you  regard  only  the  cit- 
izens of  >iorth  Carolina  who  are  defendants 
■which  is  just  as  reasonable),  it  is  not  a  suit  be- 
tween citizens  of  the  State  in  which  it  is  brought 
and  a  citizen  of  another  State.  In  truth,  the 
wit  is  between  the  plaintiff  and  all  the  defend- 
ants, and  as  all  the  defendants  are  not  citizens 
<t  South  Carolina,  it  is  not  a  suit  between  citi- 
zens of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State.  The  same  rule 
of  construction  which  would  make  this  "a  suit 
between  citizens  of  the  State  where  the  suit  is 
hrought  and  a  citizen  of  another  State,"  within 
the  provision  of  the  Act  of  1789,  would,  if  ap- 
plied to  the  constitutional  provision,  make  it  a 
<s»e  "between  citizens  of  different  States," 
even  though  some  of  the  defendants  were  citi- 
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zens  of  New  York;  for  if  you  regarded  only 
those  who  are  .citizens  of  South  Carolina,  it 
would  be  a  case  between  citizens  of  different 
States,  yet  it  has  been  repeatedly  determined, 
that  to  bring  a  case  between  citizens  within  the 
jurisdiction  of  the  federal  courts,  on  account 
of  the  character  of  the  parties,  all  the  parties 
on  both  sides  must  be  citizens  of  different  States. 
(*8traxebridge  v.  Curtis,  8  Crauch,  267 ;  [*502 
The  Cumberland  Bank  v.  Willis,  8  Sumner, 
472;  Ward  v.  Arredondo,  1  Paine,  410;  Com- 
mercial and  Railroad  Bank  of  Vicksburg  v. 
Sloeomb  etal.,  14  Peters,  60.) 

The  case  of  Qracie  v.  Palmer  (8  Wheat., 
699)  was  an  action  against  citizens  of  New 
York,  brought  in  the  State  of  Pennsylvania, 
but  that  was  not  a  case  between  citizens  of  dif- 
ferent States,  but  a  case  "to  which  an  alien 
was  a  party,"  the  plaintiffs  being  subjects  of 
Great  Britain,  and  the  defendants,  though  cit- 
izens of  New  York,  being  found  in  Pennsyl- 
vania, or  voluntarily  appearing  there,  which 
the  court  deemed  equivalent  to  an  acknowledg- 
ment of  process  served  there.  \ 

But -it  will  be  said  that  the  Act  of  1839  (9 
Laws  of  United  States,  962)  has  enlarged  the 
jurisdiction  of  the  federal  courts  so  as  to  em- 
brace this  case.  That  act  provides  that,  "where 
in  any  suit  at  law.  or  in  equity,  commenced  in 
any  court  of  the  United  States,  there  shall  he 
several  defendants,  any  one  or  more  of  whom 
shall  not  be  inhabitants  of,  or  found  within  the 
district  where  the  suit  is  brought,  or  shall  not 
voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  court  to  entertain  jurisdiction,  and  pro- 
ceed to  the  trial  and  adjudication  of  such  suit 
between  the  parties  who  may  be  properly  be- 
fore it,  but  the  judgment  or  decree  rendered 
therein  shall  not  conclude  or  prejudice  other 
parties  not  regularly  served  with  process,  or  not 
voluntarily  appearing  to  answer.  '  In  the  case 
of  The  Commercial  and  Railroad  Bank  of  Vicks- 
burg v.  Sloeomb  et  al.  (14  Peters,  60)  the  court 
gave  the  following  construction  to  that  act: 
"The  11th  section  of  the  Judicial  Act  declares 
that  no  civil  suit  shall  be  brought  before  either 
of  the  (circuit)  courts  against  an  inhabitant  of 
the  United  States  by  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhab- 
itant, or  in  which  he  shall  be  found  at  the  time 
of  serving  the  writ.  Many  difficulties  occurred 
in  practice  in  cases  in  which  it  was  necessary 
to  join  several  defendants,  some  of  whom  were 
not  inhabitants  of  the  district  in  which  the  suit 
was  brought.  The  Act  of  1889  was  intended 
to  remove  these  difficulties,  by  providing  that 
persons  not  inhabitants,  or  not  found  in  the 
district,  may  either  not  be  joined  at  all,  or  if 
joined,  and  did  not  waive  their  personal  ex- 
emption by  voluntary  appearance,  the  court 
may  go  on  to  judgment  against  the  parties  be- 
fore it,  as  if  the  others  had  not  been  joined. 
But  it  did  not  contemplate  a  change  in  the  juris- 
diction of  the  courts,  as  regards  the  character 
of  the  parlies,  as  prescribed  by  the  Judical  Act, 
and  expounded  by  this  court." 

♦Before  the  Act  of  1839,  a  creditor,  [*503 
citizen  of  one  State,  having  two  joint  debtors 
citizens  of  two  other  States,  could  only  proceed 
against  them  jointly.  If  a  citizen  of  South 
Carolina  and  a  citizen  of  North  Carolina  were 
jointly  indebted  to  a  citizen  of  New  York,  he 
could  not  proceed  against  one  of  them  without 

855 


Digitized  by 


Google 


508 


SlJPHEHE  COUBT  OF  THE   UNITED  STATES. 


184- 


joining  the  other.  If  he  could  find  them  both 
m  the  State  of  New  York,  he  might  have  sued 
them  there  in  the  Circuit  Court  of  the  United 
States,  because  his  suit  would  then  have  been 
a  "suit  between  a  citizen  of  the  State  in  which 
it  was  brought  and  citizens  of  other  States, 
but  he  couldnot  have  sued  them  in  the  Circuit 
Court,  cither  in  North  Carolina  or  South  Caro- 
lina, because  in  neither  case  would  the  suit 
have  been  "a  suit  between  citizens  of  the  State 
in  which  it  was  brought  and  the  citizen  of  an- 
other State."  But  the  Act  of  1839,  by  enabling 
him  to  proceed  against  them  separately,  enables 
him  to  sue  each  of  them  in  the  Circuit  Court  of 
the  United  States  in  the  State  of  which  he  is  a 
citizen,  for  then  each  suit  is  "a  suit  between  a 
citizen  of  the  State  in  which  it  is  brought  and 
a  citizen  of  another  Sta,te." 

This  is  the  whole  effect  of  the  Act  of  1839. 
But  such  as  it  is,  it  is  entirely  inapplicable  to  a 
suit  against  a  corporation.  It  provides  that  the 
judgment  or  decree  shall  not  conclude  or  prej- 
udice other  parties  not  regularly  served  with 
process  or  voluntarily  appearing.  Now,  of  two 
or  more  individuals,  joint  debtors,  each  is 
liable  for  the  whole  amount  of  the  debt;  and 
there  is,  therefore,  no  reason  in  the  nature  of 
the  obligation  why  separate  judgments  should 
not  be  awarded  against  them.  But  the  mem- 
bers of  a  corporation  are  not  individually  liable 
for  its  obligation  at  all,  and  therefore  from  the 
nature  of  the  obligation  there  can  be  no  judg- 
ment against  them  individually,  nor  against  a 
part  of  them;  the  judgment  must  be  against  the 
body  corporate,  which  includes  all  the  mem- 
bers. And,  accordingly,  in  the  case  last  cited, 
The  Commercial  and  Railroad  Bank  of  Vick»- 
burg  v.  Slocomb  et  al..  the  court  say:  "There  is 
another  reason  why  this  act  cannot  apply  to 
this  case.  It  expressly  declares  that  the  judg- 
ment, or  decree,  shall  not  conclude  or  prejudice 
other  parties  npt  regularly  served  with  process, 
or  not  voluntarily  appearing.  Now,  defendants 
being  a  corporation  aggregate,  any  judgment 
against  them  must  be  in  their  corporate  "char- 
acter, and  the  judgment  must  be  paid  out 
of  their  corporate  funds,  in  which  is  included 
the  interest  of  the  two  Louisiana  stockholders, 
consequently  such  judgment  must  prejudice 
those  parties." 

2.  A  citizen  of  one  State  cannot  sue  a  corpo- 
504*1  ration  in  the  Circuit  »Court  of  the 
United  States  in  another  State  if  the  State  be  a 
member  of  the  corporation,  thoutrh  all  the 
other  members  of  the  corporation  may  be  citi- 
zens of  the  State  in  which  the  suit  is  brought. 

A  corporation  is  not  a  citizen  of  any  State, 
and  therefore  an  action  brought  by  a  citizen  of 
one  State  against  a  corporation  in  another  State, 
is  not  within  the  jurisdiction  of  the  federal 
courts,  as  a  suit  "between  citizens  of  different 
States,"  unless  each  member  of  the  corporation 
is  a  citizen  of  a  different  State  from  the  plaint- 
iff, as  prescribed  by  the  Constitution,  and  as  it 
is  still  further  restricted  by  the  Judicial  Act  of 
1789,  "  a  citizen  of  the  State  in  which  the  suit 
is  brought.''  As  far  as  the  question  of  juris- 
diction is  concerned,  the  members  of  the  cor- 
poration are  regarded  as  the  real  defendants, 
sued  by  the  name  of  the  corporation,  and  each 
and  all  of  them  must  have  tne  requisite  char- 
acter. (The  Cumberland  Bank  v.  Wulis,  3  Sum- 
ner, 472;  Ward  v.  Arredondo,  1  Paine,  410; 
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The  Commercial  and  Railroad  Bank  v.  Slocom 
et  al.,  14  Peters,  60.) 

Now,  the  State  is  certainly  not  a  citizen,  am 
therefore  the  8late  being  a  member  of  the  cor 
poration,  one  of  its  members  has  not,  and  can 
not  have  the  requisite  character  to  give  juris 
diction  to  the  court. 

But  it  will  be  said  that  the  case  of  The  Banl 
of  the  United  States  v.  The  Planter*'  Bank  % 
Georgia  (9  Wheat.,  904)  has  settled  this  poin 
in  favor  of  the  jurisdiction.  It  is  not  so 
There  is  a  very  wide  distinction  between  tba 
case  and  this.  That  case,  so  far  from  having 
decided  this  question,  did  not  involve  it,  no: 
depend  upon  it  alall.  It  was  not  a  case  ii 
which  the  jurisdiction  was  founded  on  thi 
character  of  the  parties.  It  was  not  a  case  be 
tween  citizens  of  different  States,  for  some  <> 
the  corporators  of  the  Bank  of  the  United  State 
were  citizens  of  Georgia,  as  appeared  by  tin 
pleadings,  and  therefore  if  the  jurisdiction  hac 
depended  on  the  citizenship  of  the  parties,  i 
could  not  have  been  sustained.  It  was  a  can 
in  which  the  jurisdiction  of  the  federal  court 
depended  altogether  upon  the  nature  of  the  cam 
!  and  not  at  all  on  the  character  of  the  partin 
The  Act  of  Congress,  incorporating  the  Banl 
of  the  United  States,  authorized  it  to  sue  in  th 
I  circuit  courts  of  the  United  States,  and  it  wa 
i  held  in  the  case  of  O^born  et  al.  v.  TkeBankofth 
United  States  (9  Wheat.,  738)  that,  therefore 
every  suit  brought  bv  the  bank  was  a  caa 
anting  under  a  law  of  the  United  States,  tun 
as  such  fell  within  the  jurisdiction  of  the  fed 
eral  courts,  without  respect  to  the  character  o 
the  parties. 

Chief  Justice  Marshall,  delivering  the  judg 
raent  of  the  court  in  *the  case  of  The  [*5(K 
Bank  of  the  United  States  v.  The  Planters'  Bauk 
says:  "  This  is  not  a  case  in  which  the  charac 
ter  of  the  defendant  gives  jurisdiction  to  th 
court.  The  suit  is  not  to  be  sustained,  becau* 
the  Planters'  Bank  is  suable  in  the  federa 
courts,  but  because  the  plaintiff  has  a  right  t< 
sue  any  defendant  in  that  court  who  Is  no 
withdrawn  from  its  jurisdiction  by  the  ConMi 
tution  or  by  law.  The  suit  is  against  thecoi 
poration,  and  the  judgment  is  to  be  satisfied  )>; 
the  property  of  the  corporation,  not  by  that  o 
the  individual  corporators.  The  State  does  not 
by  becoming  a  coiporator,  identify  itself  witl 
the  corporation.  The  Planters'  Bank  of  Georgi 
is  not  the  State  of  Q<x>rgia,  although  the  Stat 
holds  an  interest  in  it."  And  again:  "Th 
bank  does  not  sue  because  the  defendant  is 
citizen  of  a  different  State  from  any  of  its  mem 
bers,  but  because  its  charter  confers  upon  it  th' 
right  of  suing  its  debtors  in  a  circuit  court  o 
the  United  States." 

In  that  case  the  court  having  jurisdiclio; 
on  another  ground,  it  was  not  necessary  t 
look  beyond  the  corporation  to  find  a  groun 
of  jurisdiction  in  the  character  of  its  member- 

The  suit  could  be  entertained  against  thecoi 
poration  as  a  mere  artificial  being,  and  it  was  n<  i 
material  that  the  corporators  should  be  citizen 
of  Georgia,  or  who  or  what  they  were.  Th 
objection  that  the  State  was  a  corporator,  wou  I 
have  been  as  strong  in  a  State  court  bavin 
general  jurisdiction  as  in  the  federal  court* 
whose  jurisdiction  is  limited,  the  case  being 
from  its  nature,  within  the  jurisdiction:  for 
State  can  no  more  be  sued  in  a  State  court  tha: 
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in  the  federal  courts,  and  as  it  could  not  have 
prevailed  in  a  State  court,  so  neither  could  it  in 
toe  federal  courts.  The  answer  is,  the  action 
ind  the  judgment  are  against  the  corporation, 
and  the  corporation  is  not  the  State,  though 
\he  State  may  be  a  member  of  it.  But  in  this 
(a*,  in  order  to  give  jurisdiction  to  the  federal 
court,  it  is  necessary  that  all  the  members  of 
tbe  corporation  should  be  citizens  of  the  Slate, 
aid  the'  objection  is.  not  that  oue  member  of 
tbe  corporation  is  the  State,  which  cannot  be 
•ued,  but  that  one  member  of  the  corporation 
bring  the  State  is  not  a  citizen  of  the  State,  and 
therefore  it  is  not  a  case  in  which  all  the  mem- 
ber* of  the  corporation  are  citizens  of  the  State 
in  which  the  suit  is  brought,  or  citizens  of  a 
different  Stale  from  the  plaintiff.  There  is 
■uthing  in  the  character  of  the  defendants  to 
deprive  the  court  of  jurisdiction,  if  the  court 
possessed  jurisdiction  independently  of  that 
■fancier;  but  then  there  is  nothing  in  their 
character  to  give  jurisdiction,  and  there  is  not, 
t>  fa  The  Bunk  of  the  United  States  v.  The 
506*]  Planter*'  *Bank  of  Georgia,  a  ground 
ii  jurisdiction  independent  of  the  character  of 
the  defendants. 

'6.  A  citizen  of  one  State  cannot  sue  a  cor- 
poration in  the  Circuit  Court  of  tbe  United 
Aates  in  another  State,  where  one  of  the  mem- 
ben  of  the  corporation  sued  is  another  cor- 
poration, any  of  whose  members  arc  citizens  of 
'in;  same  State  with  the  plaintiff. 

It  lus  been  sufficiently  shown  that  a  corpora- 
tion i«  not  a  citizen,  and  that  a  suit  brought  by 
•  citizen  of  one  State  against  a  corporation  in 
■anther  Stale,  is  not  within  the  jurisdiction  of 
ike  federal  courts,  unless  all  the  members  of 
Ike  corporation  are  citizens  of  the  State  in 
*hich  the  suit  is  brought,  or  at  least  citizens  of 
i different  State  from  the  plaintiff.  If  one  of 
tie  members  of  the  corporation  sued  is  another 
corporation,  and  you  regard  the  latter  only  as 
u  artificial  being,  then  one  of  the  members  of 
tie  corporation  sued  is  not  a  citizen,  and  the 
•nit  b  not  a  suit  "between  citizens  of  different 
Stiles."  But  if  you  follow  up  the  process 
vfejch  was  adopted  in  the  first  instance,  and 
looting  beyond  the  stockholder  corporation  to 
the  individuals  of  whom  it' is  composed,  with 
reference  to  the  question  of  jurisdiction,  regard 
them  as  the  real  stockholders,  and  the  corpora- 
tion otily  as  the  mode  and  name  in  which  they 
bold  their  shares,  then  if  they  are  citizens  of 

■  different  State  from  the  plaintiffs,  it  is  a  suit 
between  citizens  of  different  "States,  but  other- 
■i*  it  is  not.  If  the  same  individuals  without 
king  incorporated  were  joint  owners  of  tbe 
not  shares,  and  some  of  them  were  citizens  of 
tbe  «me  State  with  the  plaintiff,  the  suit  would 
certainly  not  be  a  suit  "  between  citizens  of 
different  States."  And  if  for  Ihe  purpose  of 
determining  the  jurisdiction,  the  corporate 
character  is  overlooked,  and  only  the  individ- 
»*W  are  considered,  the  case  must  be  Die  same 

■  if  Ihey  were  not  incorporated  at  all.  If 
tae  court  will  not  look  beyond  the  surface  of 
tbe  constituent  corporation  to  the  character  of 
to  members,  the  jurisdiction  cannot  be  sus- 
tained.   If  it  will,  and  should  find  them  to  be 

v  *Q  citizens  of  the  State  in  which  the  suit  is 
brought,  would  they  not  be  regarded  as  the 
ml  parties  for  the  purpose  of  sustaining  the 
Jurisdiction  7    Then  if  any  of  them  are  found 


to  be  citizens  of  the  same  State  with  the  plaint- 
iff, must  they  not  be  equally  regarded  as  the 
real  parties,  and  so  defeat  the  jurisdiction? 

Suppose  that  the  corporation  against  which 
the  action  was  brought  was  found  to  be  com- 
posed entirely  of  corporations  (which  is  a  very 
possible  case),  and  that  all  the  members  of  the 
several  constituent  corporations  were  citizens 
of  the  State  in  which  the  suit  was  brought, 
•would  the  court  refuse  to  entertain  [*507 
jurisdiction?  Would  it  not  in  such  a  case, 
with  reference  to  the  jurisdiction,  regard  the 
members  of  the  constituent  corporations  as  the 
real  defendants,  and  assume  the  jurisdiction? 
They  would  be  as  truly  tbe  real  parties  as  the 
individual  members  of  a  corporation  consisting 
of  Individuals,  and  being  the  immediate  de- 
fendant; the  corporation  being  only  the  modes 
in  which  they  are  associated,  affecting  very 
materially  the  nature  and  extent  of  their  rights 
and  obligations,  the  forms  of  proceeding,  and 
the  nature  and  extent  of  the  remedies  for  or 
against  them,  but  not  at  all  affecting  their  lia- 
bility to  the  jurisdiction  of  the  federal  courts. 
For  if  they  did,  then  all  the  men  might  be 
withdrawn  from  the  jurisdiction  of  the  federal 
courts  by  charters  of  incorporation.  But  if  in 
the  case  of  a  corporation,  consisting  entirely  of 
several  corporations,  the  court  would  look  be- 
yond tbe  constituent  corporations  to  tbe  char- 
acter of  their  members,  it  must  also  in  the  case 
of  a  corporation,  consisting  in  part  of  individ- 
uals, and  in  part  of  another  corporation,  and  if 
any  of  the  members  of  the  constituent  corpora- 
tions are  citizens  of  the  same  State  with  the 
plaintiff,  the  jurisdiction  cannot  be  sustained. 

Afessr*.  Pettigru  and  Lesesne,  for  the  defend- 
ant in  error: 

This  was  an  action  of  covenant  by  T.  W. 
Letson,  a  citizen  of  New  York,  against  the  de- 
fendants, described  as  a  corporation  consisting 
of  citizens  of  South  Carolina. 

After  a  summons  and  distringas,  the  defend- 
ants appeared,  and  pleaded  to  the  jurisdiction. 
1.  That  Mr.  Baring  and  Mr.  Rutherford  are 
members  of  the  company,  and  citizens  of  North 
Carolina.  2.  Thai  the  State  of  South  Carolina 
is  a  member  of  the  company.  3.  That  the 
Bank  of  Charleston,  South  Carolina,  is  a  mem- 
ber of  the  company;  and  that  Edmund  Laffan, 
a  shareholder  in  said  bank,  is  a  citizen  of  New 
York.  4.  That  the  South  Carolina  Insurance 
and  Trust  Company  is  a  member  of  the  com- 
pany that  is  sued ;  and  that  Samuel  Dickson,  a 
shareholder  in  the  South  Carolina  Insurance 
and  Trust  Company,  is  a  citizen  of  New 
York. 

The  plniutiff  below  demurred  to  the  plea, 
and  the  court  sustained  tbe  demurrer.  The  de- 
fendants then  pleaded  to  the  action,  and  a  ver- 
dict was  had  against  them,  judgment  entered 
upon  the  demurrer  and  verdict.  To  reverse  the 
judgment,  this  writ  of  error  is  prosecuted. 

1.  The  first  objection  assumes  that  all  the 
defendants  must  belong  to  one  State.  But  there 
is  no  such  rule.  According  to  the  authorities, 
•it  is  sufficient  that  all  the  members  of  [*508 
the  corporation  that  is  sued  are  citizens  of  some 
State,  other  than  that  of  which  the  plaintiff  is  a 
citizen.  ( TheCumberland  Bank  v.  WiUix,  3  Sum. , 
873.)  It  may,  perhaps,  be  questionable,  wheth- 
er tbe  citizenship  of  any  but  the  persons  who 
have  the  government  of  the  corporation  should 
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be  inquired  into.  In  Curtis  v.  Strawbridge  (3 
Cro.,  267)  it  was  settled,  that  each  distinct  in- 
terest must  be  represented  by  persons,  all  of 
whom  are  entitled  to  sue  or  be  sued  in  the  fed- 
eral courts.  But  this  leaves  open  the  question, 
whether  all  the  private  members  of  a  corpora- 
tion are  properly  the  persons  by  whom  a  dis- 
tinct interest  is  represented,  when  the  corpora- 
tion sues,  or  is  sued.  The  interest  of  the  cor- 
poration is,  in  fact,  represented  by  the  official 
members  of  the  company.  The  real  plaintiffs 
are  those  who  have  the  right  to  sue,  and  the 
defendants  those  who  may  be  compelled  to 
plead.  But  a  private  member  of  the  company 
has  no  power  to  sue,  nor  to  prevent  a  suit  in 
the  name  of  the  company;  nor  can  his  admis- 
sions be  given  in  evidence,  as  in  the  case  of  a 
plaintiff.  (Greenleaf  on  Ev..  883.)  And  when 
the  corporation  is  sued,  there  is  the  same  want 
of  privity  between  a  private  member  and  the 
party  to  the  record.  He  cannot  be  summoned 
or  distrained  to  answer  to  a  demand  against  the 
corporation,  or  to  any  rule  or  order  connected 
with  the  cause.  "  Where  a  corporation  is  im- 
pleaded, the  sheriff  cannot  distrain  a  private 
man."  (Bro.  Ab.  Trespass,  185.)  For  a  duty 
or  charge  on  a  corporation,  every  particular 
member  is  not  liable,  but  process  ought  to  go  in 
their  public  capacity."  (Vent.,  851.)  In  prac- 
tice, a  summons  goes  in  the  first  instance,  and  is 
served  on  the  head  of  the  company,  and  in  case 
of  refusal,  a  distress  issues  against  the  com- 
pany's (roods,  &c.,  to  compel  an  appearance 
(Tidd.  Prac.,  115),  but  no  appearance  could 
be  enforced  by  any  proceedings  against  a  partic- 
ular member.  Now,  it  is  difficult  to  conceive  of 
a  defendant,  without  some  process  to  compel 
him  to  appear;  but  if  that  be  essential  to  the 
character  of  a  defendant,  the  private  member 
of  a  corporation  is  excluded.  If  every  member 
of  the  corporation  has  a  right  to  be  heard  as  a 
party  objecting  to  the  jurisdiction,  it  must  be 
competent  to  the  plaintiff  to  treat  any  member 
of  the  company  as  a  defendant  throughout. 
But  a  corporation  in  South  Carolina  cannot  be 
sued  in  North  Carolina  by  proceeding  against 
a  private  member  domiciled  there.  It  seems  a 
solecism  to  hold  that  the  plaintiff  cannot  pro- 
ceed in  the  federal  court  against  the  corpora- 
tion, because  A  is  a  defendant;  and  yet  that  A 
cannot  be  sued  for  the  same  cause  of  action 
509*]  anywhere,  or  in  any  court.  It  is  "as 
much  as  to  say  that  A  is  a  defendant,  and  no  de- 
fendant— a  party,  and  not  a  party — at  one  and 
the  same  time.  1'he  result  of  these  considerations 
is,  that  in  suits  by  or  against  a  corporation  the 
relation  of  the  official  members  to  the  rest  of  the 
company  is  not  that  of  partners,  but  of  trustee 
and  cestui  que  trust.  If  this  be  admitted,  there  is 
an  end  of  the  matter,  for  nothing  is  more  fa- 
miliar than  the  difference  between  an  interest 
in  the  suit,  and  the  character  of  a  party  to  the 
record.  There  is  no  rule  of  pleading,  or  of  evi- 
dence, that  will  apply  to  a  particular  member 
of  a  corporation  as  a  party  to  the  record;  he 
cannot  be  called  on  to  answer,  or  to  accept  no- 
tice ;  his  release  would  not  affect  the  action ;  his 
admissions  are  not  evidence;  and,  in  fact,  be 
never  was  taken  notice  of  as  a  party,  except  to 
defeat  the  jurisdiction  in  this  court.  It  may 
well  be  questioned  whether  such  an  anomaly 
can  be  reconciled  with  legal  principles. 

Nor  does  this  reasoning  militate  against  the 
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decision  of  The  Bank  v.  Deveaitx(5  Cranch,  61), 
which  is  admitted  to  be  the  leading  case.  It 
was  necessary  in  that  case  to  look  beyond  the 
corporate  character  to  see  who  were  the  per- 
sons that  were  suing  in  the  corporate  name. 
The  court  decided  that  they  would  take  notice 
of  the  individuals  who  composed  the  corpora- 
tion. But  this  rule  is  satisfied  if  the  court  as- 
certains that  the  individuals  who  effectually 
represent  the  company  are  amenable  to  the  ju- 
risdiction. There  are  other  instances  in  which 
it  has  been  necessary  to  look  beyond  the  corpo- 
rate name  for  the  real  actors;  but  in  such  cases, 
the  official  members  only  have  been  considered. 
We  have  the  benefit  of  precedents  here.  The 
residence  of  a  corporation  can  only  be  ascer- 
tained by  reference  to  the  natural  persons  com- 
posing it.  Just  as  the  court  will  inquire  who 
sue  in  the  corporate  name,  to  ascertain  wheth- 
er they  are  citizens;  the  same  question  is  some- 
times asked  to  ascertain  where  they  live.  (Rfti 
v.  Oarden,  Cow..  85.)  But  it  is  to  the  official, 
not  to  the  private  members,  that  the  court  re- 
fers in  such  a  case,  to  determine  the  occupancy 
or  residence  of  the  corporation.  It  is  held  to  re 
side  where  its  principal  office  is.  (Bank  v. 
Mackenzie,  2  Brock. ,  393.)  And  so  in  the  grant 
of  administration  where  the  question  of  bona 
nolabilia  occurs;  a  share  in  a  company  that  ex- 
tends to  both  provinces,  is  considered  assets  in 
thai  province  where  the  office  of  the  company 
is  situated.  (Smith  v.  Stafford,  2  Wil.  Chan. 
Kep.,  166.)  There  can  be  no  reason  for  maki 
ing  a  difference  between  residence  and  citizen- 
ship. If  the  condition  of  the  official  meroberi 
is  decisive  of  the  question  of  domicU,  it  is 
equally  so  of  citizenship. 

*A  corporation  is  but  a  State  in  min-  [*{>10 
iature;  but  in  political  societies,  the  persons  in 
whom  the  powers  of  government  are  vested, 
are  everywhere  considered  trustees  for  the  rest 
of  the  community.  Public  acts  are  done  in  the 
name  of  the  whole  community,  and  all  art 
bound  by  them ;  but  the  real  authors  of  then 
are  the  persons  who  have  the  administration; 
nor  are  such  acts  referred  personally  to  any  body 
else.  In  public  questions,  the  demand  is  made 
on  the  government;  and  in  private  causes.  th« 
same  course  is  pursued,  when  the  injured  partj 
lias  any  judicial  redress.  The  Supreme  Court 
has  jurisdiction  between  the  States  of  the  con- 
federacy, and  before  the  11th  amendment  the 
States  were  liable  to  be  sued  as  corporations 
But  though  the  corporate  interests  of  the  whol« 
community  are  at  stake  in  such  a  controver.-y 
agreeably  lo  the  principles  of  legal  procedure, 
no  notice  is  taken  of  any  person  as  defendant, 
but  those  who  have  the  right  to  exercise  tin 
powers  of  government.  In  the  English  courts, 
when  a  foreign  State  is  the  suitor,  the  bead  o{ 
the  State  is  the  only  peii-on  that  is  recognized 
as  the  plaintiff.  (The  Columbian  Qovernnwul 
v.  Rothscliild,  1  Sim.,  94.)  Ever}' analogy  con 
firms  the  conclusion  that  the  parties  who  an 
invested  with  the  corporate  powers,  as  govern 
ore  of  the  company  are  trustees;  and  in'legu 
procedure  should  be  treated  so  throughout. 

The  case  of  London  v.  Wood  (12  Mod.,  009 
is  the  authority  which  the  court  followed,  ii 
The  Bank  v.  Dc.ceauj:,  taking  notice  of  tlie  rial 
ural  persons  who  sue  in  the  corporate  name 
But  that  case  is  a  striking  illustration  of  ihi 
distinction  contended  for,  between  the  officii* 
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and  the  private  members  of  the  corporation,  as 
parties  before  the  court  in  their  natural  per- 
sona. Wood  was  sued  in  the  Mayor's  Court  by 
the  mayor  and  commonalty  of  London ;  and 
'he  judgment  was  reversed  for  error,  because 
the  mayor  was  both  judge  and  plaintiff.  It  was 
not  an  answer  to  the  objection,  that  he  was 
pUintiff  in  his  corporate  character,  and  judge 
in  his  natural  person,  for  it  was  the  same  indi- 
vidual But  if  the  cause  had  been  tried  in  the 
Common  Pleas,  before  a  judge  who  was  a  free 
nan.  and  therefore  one' of  the  commonalty  of 
London,  the  objection  would  not  have  applied. 
The  argument  for  reversing  the  judgment 
apunst  Wood  is  confined  to  the  incongruity  of 
the  mayor  being  plaintiff  in  the  same  case  in 
which  he  was  judge.  But  no  objection  is  made  to 
the  aldermen  who  were  a  constituent  part  of  his 
court,  although  they  must  have  been  included 
in  die  general  designation  of  the  commonalty. 
Suits  in  the  name  of  the  people  of  the  State  are 
tried  before  a  judge  who  is  one  of  the  same 
511*]  'people,  and  no  one  imagines  that  he 
*  both  party  and  judge.  And  so  suits  in  which 
the  city  is  a  party  are  without  any  incongruity 
tried  before  a  citizen. 

The  distinction  between  the  official  and  the 
private  members  of  the  corporation  correspond- 
ing exactly  with  that  of  trustee  and  cestui  que 
trtit,  is  founded  on  the  plainest  principles;  and 
has  never  been  overlooked  in  any  case,  but  in 
that  of  the  jurisdiction  of  this  court.  Yet  there  is 
no  reason  why  this  case  should  bean  exception. 
On  the  contrary.every  reason  in  favor  of  the  ju- 
risdiction applies  with  great  force  to  a  controver- 
«y  between  a  stranger  and  a  large  corporation. 
a  legal  reason,  the  president  and  directors  are 
trustees  for  the  company;  and  in  point  of  fact, 
the  contest  is  between  the  plaintiff  and  the 
perrons  who  have  the  government  of  the  com- 
pany; and  so  falls  within  the  letter  as  well  as 
the  spirit  of  the  Judiciary  Act;  as  a  suit  between 
citizens  of  the  State  in  which  the  action  is 
brought  and  a  citizen  of  another  State. 

A  corporation  has  not  the  qualities  of  a  per- 
™.  But  it  acts  by  the  agency  of  natural  per- 
•on*,  and  the  acts  which  they  do  in  the  execu- 
tion of  the  corporate  powers  are  strictly  their 
Personal  acts.  The  bringing  or  defending  of  a 
wit  is  the  corporate  name  is  the  act  of  the  offi- 
cial members  in  their  natural  persons;  but  is  not 
the  personal  act  of  their  constituents.  The 
private  members  of  the  company  are  concerned 
in  the  suit  in  their  corporate  character  merely, 
and  the  only  persons  having  any  personal  rela- 
tion to  the  suit  are  the  official  members.  The 
private  members  cannot  be  called  parties  to  the 
wit  of  a  corporation  without  confounding  the 
distinction  between  the  natural  and  corporate 
rkancter.  In  their  corporate  character  they  are 
parties;  but  as  persons  or  citizens  they  have 
nothing  more  to  do  with  the  suit  than  a  private 
■an  with  a  Slate  prosecution.  When,  there- 
fore,  to  defeat  the  jurisdiction,  it  is  alleged  that 
wch  or  such  a  person,  a  private  member  of  the 
wrporation,  is  a  party  to  the  suit,  the  allegation 
*  neither  accurate  in  reason  nor  true  in  fact. 
The  private  persons  are  represented  by  the  cor- 
£?**  name,  not  as  persons,  but  as  a  faculty. 
The  only  persons  who  have  any  individuality 
">  the  corporate  name,  or  can  be  called  persons 
"dag.  are  the  official  members. 
Warring,  however,  this  discussion,  which  is 
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not  essential  to  the  case,  the  objection  that  two 
of  the  members  of  the  corporation  are  citizens 
of  North  Carolina,  cannot  avail.  There  is 
nothing  in  the  constitution  or  in  the  act  of  Con- 
gress which  requires  that  all  the  defendants  must 
•be  citizens  01  the  State  in  which  the  [*512 
action  is  brought.  The  Act  of  1838  ( 9  Laws 
United  States,  690 )  seems  to  be  only  declara- 
tory. By  the  Constitution,  the  jurisdiction 
of  the  federal  courts  extends  to  cases  generally 
between  citizens  of  different  States.  The  Ju- 
diciary Act  confers  jurisdiction  on  the  Circuit 
Court  in  narrower  terms,  between  a  citizen  of 
the  State  where  the  suit  is  brought  and  a  citizen 
of  another  State.  But  when  the  parties  to  the 
contract  reside  in  different  States,  the  party 
who  is  sued  cannot  plead  the  nonjoinder  of  the 
party  who  is  out  of  the  jurisdiction.  The  pro- 
viso in  the  11th  section  exempts  persons  from 
being  arrested  in  one  district  for  trial  in  another, 
and  from  any  process  to  compel  appearance  in 
any  other  than  that  in  which  the  party  is  found. 
But  the  defendant  may  waive  this  exemption, 
and  if  he  voluntarily  appears  to  a  suit  properly 
brought  against  his  co-defendant,  and  which 
might  have  been  properly  brought  against  him 
in  his  district,  it  is  no  error.  (Oraeie  v.  Palmer, 
8  Wheat.,  699.) 

No  attempt  has  been  made  to  arrest  Mr.  Bar- 
ing or  Mr.  Rutherford,  in  the  district  of  North 
Carolina,  for  trial  in  this  district.  Nor  has 
any  attempt  been  made  to  bring  a  suit  against 
either  of  the  defendants  in  any  district  in  which 
they  were  not  found.  The  original  process  was 
directed  to  the  Marshal  of  South  Carolina,  und 
executed  in  his  district.  If  the  members  who 
are  alleged  to  be  citizens  of  North  Carolina  are 
before  the  court,  they  have  either  appeared 
voluntarily  or  they  have  been  found  in  South 
Carolina.  If  the  plea  is  considered  the  plea  of 
the  absentees,  it  contradicts  itself;  they  cannot 
appear  and  object  to  appear.  If  they  have  been 
found  in  South  Carolina,  they  are  rightly  sua- 
ble there  with  co-defendants  who  are  citizens 
of  that  State,  by  the  plaintiff,  a  citizen  of  New 
York.  If  they  have  not  been  found  in  South 
Carolina,  how  can  they  allege  that  they  are 
parties?  But  if  the  plea  to  the  jurisdiction  be 
considered  as  the  plea  of  the  other  members 
objecting  that  they  cannot  be  sued  without 
joining  persons  who  are  inhabitants  of  North 
Carolina,  the  answer  is  that  they  are  joined. 
All  the  members  of  the  company  in  their  cor- 
porate character  are  residents  at  Charleston; 
and  for  any  cause  of  action  which  concerns  the 
corporation,  they  cannot  be  sued  anywhere 
else.  A  defendant  who  is  arrested  in  one  dis- 
trict for  trial  in  another,  may  waive  his  privi- 
lege; and  if  he  appear  to  the  suit  he  cannot 
object  to  the  jurisdiction.  But  in  a  suit  against 
a  corporation,  the  defendants  are  not  liable  to 
be  sued  anywhere  except  in  the  district  in  which 
the  corporation  can  be  compelled  to  appear. 
By  becoming  members  of  the  company  tbey 
have  submitted  generally  to  the  jurisdiction ;  by 
•appearing  to  the  writ  they  have  sub-  [*5 1 3 
milted  to  the  jurisdiction  in  this  particular  case; 
and  the  plea  to  the  jurisdiction  is  doubly  irreg- 
ular. 

2.  The  second  objection  is  conclusively  an- 
swered by  The  Bank  of  the  United  States  v.  Tlte 
Planter*'  Bank  (9  Wheat.,  904).  It  is,  how- 
ever, argued  that  the  decision  in  that  case  de- 
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pcnded  on  the  charter  of  the  bank  authorizing 
the  said  bank  to  sue  in  the  federal  court.  But 
the  Judiciary  Act  authorizes  the  plaintiff  to 
sue  the  citizens  of  South  Carolina  in  the  federal 
court.  The  bank  charter  did  not  authorize  the 
bank  to  sue  a  State,  nor  does  the  law  authorize 
the  plaintiff  to  sue  a  State;  but  the  State,  by 
becoming  a  party  to  a  company,  whether  cor- 
porate or  not,  does  not  exempt  the  company 
from  suit:  and  so  the  cases  of  the  plaintiff,  and 
of  The  Bank  of  the  United  States  v.  The  Planters' 
Bank,  are  identical  in  principle. 

3.  The  third  objection  resolves  itself  into  the 
question  whether  Mr.  Laffan  is  a  defendant  in 
this  suit;  or,  in  other  words,  a  member  of  the 
Louisville,  Cincinnati  and  Charleston  Railroad 
Company.  The  negative  is  so  evident  that  it 
is  difficult  to  illustrate  what  is  so  clear.  If  he 
was  a  member  be  would  be  entitled  to  the  same 
privileges  with  other  members:  but  he  is  in  fact 
incapable  of  doing  any  act  which  it  requires  a 
member  of  the  company  to  do.  He  may  vote 
in  the  choice  of  an  agent  or  proxy  to  represent 
the  Bank  of  Charleston  in  the  charter  meetings 
of  the  company.  But  to  call  him  a  member  of 
the  company  is  to  overlook  the  distinction 
between  the  representative  and  the  constituent. 
It  is  not  the  charter  of  the  company  but  that  of 
the  bank,  under  which  he  acts  when  he  votes 
for  an  agent  of  the  bank.  If  his  right  to  vote 
for  an  agent  or  proxy  were  contested,  it  is  to 
the  charter  of  the  bank,  and  to  that  alone,  that 
he  must  refer  for  his  authority. 

Again,  if  he  was  a  member  of  the  company 
he  would  be  liable  to  the  same  burdens  as  the 
rest  of  the  company;  but  he  is  entirely  exempt 
from  their  obligations  and  bound  by  none  of 
their  bylaws.  They  could  not  expel  him  or 
forfeit  his  stock.  It  is  true  that  he  has  an  in- 
terest, though  a  remote  one,  in  the  company. 
It  is  an  interest  of  the  same  kind  as  that  which 
creditors  or  legatees  have  in  the  testator's  assets, 
or  a  cestui  que  trust  in  the  trust  estate.  But 
such  an  interest,  though  immediate  and  direct, 
would  not  make  him  a  party  to  the  suit  in  which 
the  subject  was  contested  by  the  executor  or 
trustee.  (Chappedelaine  v.Deaieneau,4t  Crunch, 
306.)  "  It  may  be  laid  down  as  a  rule  without 
exception,  that  when  jurisdiction  depends  on 
the  party,  it  is  the  party  named  on  the  record." 
514*]  (  Madrazo  *v.  T/ie  Ooternor  of  Georgia, 
1  Peters,  110.)  Mr.  Laffan,  then,  is  not  a  de- 
fendant, and  the  third  objection  fails. 

But  it  is  said  that  the  Bank  of  Charleston  is 
a  defendant  in  its  corporate  character,  and  that 
against  a  corporation  as  such,  the  federal  court 
has  no  jurisdiction.  In  answer,  it  is  sufficient 
to  say  that  the  court  has  jurisdiction,  because 
all  the.  persons  who  arc  sued  are  citizens  of 
South  Carolina.  The  members  of  the  company 
must  be  understood  to  be  persons.  It  is  enough 
that  against  the  persons  sued  the  court  has  juris- 
diction. There  is  no  such  thing  as  the  com- 
munication of  an  immunity  from  justice.  It 
would  have  been  competent  for  the  Legislature 
of  South  Carolina  to  exempt  the  Bonk  of 
Charleston  from  the  ordinary  jurisdiction.  But 
the  privilege  would  not  have  extended  to  every 
joint  stock  company  in  which  the  bank  might 
become  a  shareholder.  A  corporation,  as  a 
mere  faculty  or  legal  entity,  cannot  be  a  mem- 
ber of  an  incorporated  company,  for  by  mem- 
bers is  meant  the  natural  persons  of  whom  the 
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body  politic  is  made  up.  The  property  in  the 
shares  is  a  different  matter.  The  stock  of  the 
company  may  be  appropriated  to  objects  ani- 
mate or  inanimate.  A  slave,  an  alien,  an  enemy, 
or  even  a  dead  man,  might  be  a  shareholder;  or 
the  shares  might  be  dedicated  to  the  repairs  of 
a  house,  to  the  improvement  of  land,  or  to  the 
use  of  persons  unborn.  But  .it  would  be  * 
frivolous  objection  to  a  suit  against  the  cor- 
poration that  some  of  its  shares  belonged  to  no- 
body. When  shares  in  one  corporation  are 
held  by  another  corporation,  they  belong  to  the 
government  of  the  corporation  which  is  the 
shareholder,  as  trustee  for  the  corporate  uses. 
In  fact,  the  Bank  of  Charleston  would  have 
been  incompetent  to  make  the  contract  on  which 
the  action  in  this  case  is  founded:  and  if  this 
could  be  regarded  as  an  action  against  the  bank, 
it  might  have  been  resisted  as  founded  on  an 
illegal  contract. 

4.  The  fourth  objection  is  the  same  precisely 
as  the  third,  and  must  be  overruled  for  the 
same  reasons. 

Mr.  Legare,  then  Attorney-General,  on  the 
same  side:  • 

The  argument  of  Mr.  Petigru,  for  the  de- 
fendant in  error,  contains  such  a  clear  and  able 
exposition  of  the  question  arising  under  the 
demurrer,  that  I  will  submit  it  to  the  court,  by 
way  of  an  opening,  and  cast  my  own  in  the 
form  of  a  reply  to  Mr.  Mazyck's  for  the  plaint- 
iffs. 

But  I  will,  in  the  first  place,  barely  recall  to 
the  recollection  of  the  *court,  that  this  [*5 15 
is  an  action  brought  by  a  citizen  of  New  York 
against  a  corporation  chartered  by  the  Stale  of 
South  Carolina,  having  its  principal,  if  not  only, 
office  in  Charleston,  conducted  by  a  president 
and  directors  who  arc  all  citizens  and  residents 
of  the  latter  State,  and  composed  of  stock- 
holders, among  whom,  two  only  are  so  much  as 
surmised  to  be  absent  from  the  State  (but  neither 
of  these  resident  in  New  York);  and  a  third  U 
another  corporation,  in  all  respects  exclusively 
an  institution — a  creature  of  the  law  of  South 
Carolina,  identified  with  it  even  in  name — viz. : 
the  Bank  of  Charleston. 

If  this  court  has  not  jursidiction  to  protect 
the  rights  of  a  citizen  of  New  York,  whose 
whole  fortune — the  fruit  of  his  labor — is  in- 
volved in  a  controversy  with  a  trading  com- 
pany,thus  created,  thus  com  posed,  I  bus  situated, 
under  that  article  of  the  Constitution  of  the 
United  States  which  gives  to  the  federal  court* 
cognizance  of  "controversies  between  citizea* 
of  different  States,"  everybody  will  admit  that 
there  is  somewhere  a  great  chasm  in  our  Un> 
and  a  serious  grievance  in  our  practice. 

But  I  am  bold  to  assert  that  the  paradox 

which  I  have  just  stated  does  not  exist  in  oar 

jurisprudence.    All  will  admit  that  the  burden 

|  of  proof  is  upon  him  who  affirms  the  existence 

of  such  a  stale  of  the  law.    In  an  age  wheat 

more  than  ever,  and  in  a  country  where,  moat 

I  of  all,  from  obvious  peculiarities  of  pon&ioa 

;  and  of  polity,  the  spirit  of  association  goes  hawi 

i  in  hand  with  that  of  commerce;  and  attgi 

enterprises,  without  exception,  tbroughaat 

'  whole  extent  of  this  vast  confederacy,*!* 

'  on  by  incorporated  companies,  local  in 

but  their  name  and  origin,  it  will  be 

|  to  be,  a  priori,  a  most  improbable 

i  that  in  any  courts,  under  any 
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in  any  cause  in  which  mere  voluntary  partner- 
ships would  have  a  remedy,  all  redress  is  denied 
to  >  company,  because  it  is  clothed  by  law  in 
^attributes  of  a  partnership  expressly  adapted, 
by  a  peculiar  organization,  to  the  most  impor- 
tant ends.  This  is  putting  the  case  in  the  least 
Kkenturous  manner;  for,  in  truth,  in  the  eye 
<i  the  law,  a  corporation,  while  it  is  a  partner- 
Aip  (or  all  the  good  purposes  of  such  a  com- 
pany, differs  from  it  in  this,  that  its  business 
an  be  transacted,  and  its  existence  perpetuated, 
vithout  the  complexity  and  embarrassments  of 
riehts,  responsibilities,  and  representations  in- 
cident to  a  change  of  individual  members  in  a 
mere  voluntary  concern.  (Bell's  Comm. :  Adley 
t.  VhiUstapie  Company,  17  Ves.,  833.)  It  is  a 
legal  unit — a  distinct  and  well  defined  person — 
immortal;  unchangeable;  capable,  as  such,  of 
516*]  taking,  holding,  conveying,  'admin- 
istering, and  defending  property;  known  to  the 
Uw  by  its  corporate  name  only;  speaking  (for- 
mally and  strictly)  its  will  only  by  its  seal ;  ap- 
pearing in  the  courts  only  by  its  attorney,  with 
a  warrant  under  seal;  represented  only  by  its 
rerularlv  constituted  trustees  or  managers — 
tie  feoffees,  so  to  speak,  to  its  uses;  and  having 
i?er»ua  ttandi  injudicio  in  this  representative 
capacity,  and  by  this  name,  and  none  other. 
Therefore,  as  1  shall  contend,  it  ought  to  be 
kss  embarrassed  in  the  judicial  pursuit  of  its 
rights  than  an  unincorporated  company;  but 
»}  that  it  is  liable  to  the  same  and  no  greater 
disadvantages,  the  question  is  whether,  in  the 
present  state  of  the  law,  it  would  be  any  an- 
raer  to  the  demand  of  the  defendant  in  error 
foe  justice  in  a  federal  court — the  Circuit  Court 
rf  south  Carolina — against  a  partnership  with 
to  office  in  Charleston,  and  carrying  on  its  busi- 
w»  there,  as  the  domicile  of  the  company, 
■cat  one  of  those  interested  in  it,  as  a  dormant 
partner,  for  so  a  mere  stockholder  is,  or  even  as 
an  open  and  proclaimed  partner,  resides  in  a 
tod  State,  neither  that  of  the  plaintiff  nor  of 
i  the  defendant. 

If  the  Act  of  1839  was  not  made  to  prevent 
tke  possibility  of  such  a  denial  of  justice,  what 
1  kit  good  for? 

Tut  act  dispenses  with  the  appearance,  in  a 
wit,  of  a  party  confessedly  necessary,  at  corn- 
use  Uw,  to  a  complete  representation  of  all 
|  the  interests  in  controversy.     It  ordUns,  that 
.  "ken  there  shall  be  several  defendants,  any 
one  or  more  of  whom  shall  not  be  found  within 
» district,  or  be  inhabitants  of  it,  or  shall  not 
whmtariry  appear,  the  court  may  proceed  to 
adjudication  between  the  parties  properly  be- 
I  tore  it,  and  the  nonjoinder  shall  not  be  plead- 
able in  abatement. 

Admit,  therefore,  that  Baring  and  Ruther- 
ford, members  of  this  partnership  or  company, 
are  inhabitants  of  North  Carolina,  who  do  not 
cfeooae  to  appear,  and  have  not  been  found  in 
Charleston ;  and  admit,  further  (what  is  not  the 
'set),  that  they  are  necessary  parties  as  defend- 
y— I  »»y,  put  aside  the  corporation,  which 
■Kfgea  entirely  their  legal  interests,  and  makes 
'•or  appearance  in  person  a  legal  impossibility, 
and  violating  every  principle  of  pleading  and 
pwetice  known  in  an  English  court — admit  them 
to  be  full,  open, and  avowed  copartners.and  com- 
petent co-suitors,  of  the  defendants  below— yet 
Ash*  appearance  to  this  suit  is  dispensed  with. 
If  they  appear,  the  jurisdiction  is  unquestion- 
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able,  by  the  express  words  of  the  act,  and  the 
judgment  binds  them  as  parties;  if  they  do  not 
appear,  they  are  not  parties  to  the  judgment, 
as  they  are  not  parties  in  interest,  and  it  will 
•be  time  enough  to  plead  their  absence  [*5 1 7 
(if  such  a  plea  be  possible  in  our  law)  when 
any  suit  shall  be  prosecuted  against  them  per- 
sonally on  the  strength  of  the  judgment  in  this 
case.  But  how  can  their  appearance  or  non- 
appearance affect  the  question  of  jurisdiction, 
which  depends,  even  in  the  case  of  necessary 
parties,  on  the  fact  of  citizenship?  Who  ever 
heard  before  that  the  voluntary  appearance  of 
a  citizen  of  a  State  gives  jurisdiction  to  the  fed- 
eral courts,  in  a  case  in  which  that  jurisdiction 
depends,  not  on  the  character  of  the  cause,  or 
the  state  of  the  pleadings,  or  the  service  of 
process — still  less  the  will  of  an  individual — 
but  simply  on  the  fact  of  citizenship  or  no  citi- 
zenship, or,  as  it  is  commonly  expressed,  on 
the  character  of  the  parties — that  is,  on  a  dis- 
tinct and  ascertained  civil  status  in  the  parties. 

But  this  is  putting  the  case  much  too  favor- 
ably for  the  plaintiffs  in  error.  It  is  admitting 
Baring  and  Rutherford  to  be  necessary  parties; 
that  is,  parties  having  a  legal  capacity  to  rep- 
resent the  interests  in  controversy,  and  indis- 
pensable to  an  adjudication  on  the  subject  of 
those  interests.  This,  however,  is  not  the  fact. 
These  gentlemen,  even  considered  as  partners, 
were  dormant  partners,  not  known  in  the 
transaction;  never  heard  of  by  the  plaintiff  be- 
low ;  no  parties  (except  by  legal  distant  conse- 
quence) to  the  covenaut  he  sues  upon ;  and, 
therefore,  laying  the  charter  and  the  metaphys- 
ical being  of  the  corporation  out  of  the  case 
for  the  present,  and  in  considering  them  as 
members  of  a  mere  voluntary  partnership,  it  is 
not  true  that  they  could  have  come  iu  and  pleaded 
at  all  to  the  declaration ;  still  less  that  the  presi- 
dent and  directors,  who  did  contract  and  cove- 
nant with  the  plaintiff  below,  would  be  allowed 
to  plead  that  these  unknown,  unheard  of,  for- 
eign persons,  ought  to  be  made  parties  to  the 
suit,  for  the  purpose  of  defeating  it.  The  law 
is  settled  that  dormant  partners,  as  defendants, 
are  not  only  not  necessary  parlies,  but  are  not 
allowed  to  become  parties  to  the  record  where 
they  were  not  so  to  the  contract,  and  thus  to 
defeat  by  surprise  (which  might  be  a  fraud)  a 
plaintiff  who  had  never  heard  of  them.  (De 
Montford  v.  Saunders,  1  Barn.  &  Adol.,  396.) 

It  does  not  lie  in  their  mouths,  as  the  legal 
phrase  is,  after  treating  as  A,  B,  and  C,  to  say 
they  represented  the  whole  alphabet.  To  say 
that  this  is  true  in  all  contracts  whatever,  except 
where  they  are  to  be  passed  on  by  a  federal 
court,  would  be  simply  absurd.  It  might  just 
as  well  be  pleaded  to  a  separate  action  on  a  joint 
and  several  bond  against  a  citizen  of  South 
Carolina,  that  the  co  obligor. resided  in  North 
Carolina. 

'Analogous  to  this  equitable  rule  is  [*518 
that  which  makes  a  distinction  between  the 
form  of  ad  objection  for  nonjoinder  of  parties 
in  an  action.  If  the  plaintiff  comes  into  court 
without  making  all  who  have  a  joint  interest 
in  the  subject  of  the  controversy  a  legal  in- 
terest, that  is,  parties  to  the  suit,  it  is  a  defect 
of  which  (if  it  appear  upon  the  pleadings)  ad- 
vantage may  be  taken  by  demurrer,  or  in  arrest 
of  judgment.  But  in  a  nonjoinder  of  defend- 
ants, there  is  only  one  way  and  one  lime  of 
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taking  the  exception — it  must  be  done  by  plea 
in  abatement.  It  is  no  bar,  it  is  no  ground  for 
nonsuit  on  variance,  and  if  the  cause  is  allowed 
to  go  on  at  all,  it  is  too  late  to  object  that  some 
parties  to  the  contract  have  not  been  held  to 
their  responsibility.  ( Whelpdale'i  case,  5  Co. , 
119  a;  1  Saund.,  164,  n.  1,  291  b,  n.  4,  <&c.) 

Those  well-established  general  principles 
should  seem  to  make  it  very  clear,  that  by  the 
law  as  it  stands,  especially  since  the  passing  of 
the  Act  of  1889,  Messrs.  Baring  and  Ruther- 
ford were  either  no  parties  to  this  suit  at  all, 
as  having  nothing  to  do  with  the  transaction 
of  the  ordinary  business  of  the  company,  or 
might  be  dispensed  with  under  that  act  as  ab- 
sent defendants. 

It  is  beyond  all  controversy  that,  were  this  a 
mere  voluntary  partnership  and  they  avowed 
members,  their  appearance  might  be  dispensed 
with,  and  their  existence,  as  citizens  of  North 
Carolina,  would  not  affect  the  jurisdiction. 
This  is  the  Act  of  1839. 

It  is,  if  possible,  still  clearer,  that  were  they 
only  dormant  partners  of  a  Arm,  the  aid  of  the 
Act  of  1839  would  not  be  at  all  wanted  to  dis- 
pense with  their  appearance.  They  would  not 
be  allowed  at  common  law  to  come  in  and  plead 
even  in  abatement,  much  less  in  bar,  that  they 
were  parties;  neither  would  the  visible  and  le- 
gally responsible  members  of  such  a  partner- 
ship be  permitted  to  put  in  any  such  plea. 

It  is  certain  that,  if  they  appeared  voluntarily, 
the  court  would  have  jurisdiction,  for  so  says 
the  Act  of  1839,  in  the  words  just  cited:  "if 
the  absent  do  not  voluntarily  appear."  So  said 
this  court  in  Qracie  v.  Palmer  (8  Wheat.,  699), 
and  this  notwithstanding  the  words  of  the  lllh 
sec.  of  the  Judiciary  Act,  in  that  very  proviso 
of  which  the  Act  of  1839  was  intended  to  miri- 
gate  or  prevent  the  evil  effects.  That  act,  after 
conferring  the  jurisdiction  in  general  terms, 
goes  on  to  make  an  exception,  which  proves  the 
extent  of  the  rule  it  modifies  and  restricts.  It 
authorizes  suits  to  be  brought  "between  a  cit- 
izen of  the  State  where  the  suit  is  brought  and 
519*]  a  citizen  of  another  State,"  with  *this 
important  qualification,  "  that  no  inhabitant  of 
the  United  States  shall  be  suable  in  any  other 
district  than  that  whereof  he  is  an  inhabitant, 
or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ."  Nothing  can  be  more  ex- 
press than  this  proviso,  but  the  court  said  these 
words  were  to  be  understood  there,  "if  he  saw 
fit  to  object  to  it." 

It  is  the  settled  law  of  this  court,  that  a  de- 
fendant may  renounce  the  privilege  extended 
to  him  in  this  proviso,  and  if  he  be  suable  at  all 
in  the  Circuit  Court,  that  is,  if  he  be  a  citizen 
of  a  State  different  from  that  of  the  plaintiff,  he 
may  be  sued  by  consent  in  any  court;  for  it  is 
only  in  matters  of  personal  privilege  that  con- 
sent gives  jurisdiction.  This  I  say  is  settled 
law,  and  so  clear  and  unquestionable  that  the 
learned  counsel  for  the  plaintiff  in  error  admits 
that  before  the  Act  of  1839,  if  a  creditor  having 
two  debtors,  citizens  of  different  States,  could 
find  them  both  in  his  own  (New  York),  he  might 
have  sued  them  there  in  the  Circuit  Court 
of  the  United  States,  because  his  suit  would 
then  have  been  a  suit  between  a  citizen  of  the 
State  in  which  it  was  brought  and  citizens  of 
other  States,  (p.  7.)  But  suppose  he  did  not 
find  them  there,  and  they  chose  to  appear,  or, 
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which  is  the  same  thing,  to  be  regarded  in  law 
as  found  in  the  State  of  one  of  them,  how  could 
the  privileged  partner  at  once  waive  and  assert 
his  personal  exemption? — appear  and  not  ap- 
pear? Or,  what  is  still  more  important,  if  con- 
sent can  give  jurisdiction  in  such  a  case  in  one 
place,  why  should  it  not  have  the  same  virtue 
in  another? 

The  truth  is,  the  moment  it  is  admitted  that 
a  party  may  appear  voluntarily,  or  be  held  in 
any  other  way  to  answer  in  any  State,  which  is 
neither  his  own  nor  that  of  his  adversary,  the 
whole  matter  is  settled  to  be  one  of  mere  pro- 
cedure and  service  of  process;  jurisdiction  is  do 
wise  involved  in  it,  for  that  is  matter  of  funda- 
mental law,  and  not  at  the  discretion  of  par- 
tics. 

And  so  is  the  Act  of  1839.  It  applies  to  the 
ver^r  case  of  a  joint  contract  between  parties 
residents  of  different  States  (both  different  of 
course  from  that  of  the  plaintiff,  for  only  in 
such  a  case  was  it  competent  for  Congress  to 
give  jurisdiction),  and  it  provides  expressly, 
that  if  the  absent  party  will  not  waive  his 
privilege  by  appearing,  as  this  court  in  Palmer  i 
case  (8  Wheat.,  699)  ruled  that  he  might,  the 
Circuit  Court  should  go  on  without  him. 

The  case  appears  to  me  so  very  simple,  upon 
the  principles  and  authorities  already  cited,  that 
I  should  leave  it  here,  but  that  the  counsel  for 
the  plaintiff  in  error  founds  himself  upon  a  re-j 
cent  decision  of  *this  court,  which  he  [*520 
seems  to  think  has  made  a  law  for  corporations 
aggregate,  altogether  different  from  any  laW 
applicable  to  natural  persons,  cither  as  individ- 
uals or  as  partnerships,  and  altogether  differ- 
ent, I  roust  say,  from  any  law  known  to  any 
system  of  jurisprudence  with  which  I  am  ac- 
quainted. 

He  lavs  down  these  propositions : 

1.  "That  a  citizen  of  one  State  cannot  sue  a 
corporation  in  the  Circuit  Court  of  the  United! 
States  in  another  State,  unless  all  the  members 
of  the  corporation  are  citizens  of  the  State  in 
which  the  suit  is  brought." 

I  have  demonstrated  that  if  this  company  be 
considered  as  a  mere  partnership,  or  voluntary 
association,  the  residence  in  another  State,  as 
well  as  the  nonappearance  of  Messrs.  Sarins 
and  Rutherford,  would  be  wholly  immaterial 
under  the  Act  of  1839. 

If  the  company  be  considered  as  a  corpora- 
tion, the  same  consequence  follows,  with  the 
single  anomalous  exception  which  I  shall  pres- 
ently notice,  a  fortiori. 

The  first  great  difference  between  a  corpora^ 
tion  and  a  private  partnership  or  voluntary  as- 
sociation is.  that  in  the  former  the  company1 
acts  only  by  its  constitutional  organs,  whether 
a  committee  of  directors  or  appointed  officers; 
while,  in  the  latter,  the  obligations  of  a  single 
member,  or  number  of  members,  by  the  sub< 
scription  of  the  firm,  will  bind  the  society.  (3 
Bell's  Com.,  566,  5th  ed.) 

A  corporation,  or  to  speak  in  the  more  ac- 
curate and  scientific  language  of  the  continen- 
tal jurists,  a  "juridical  person,"  is,  as  I  have 
said,  a  creature  of  the  law,  known  to  it  under 
a  given  name,  whose  essence  is  in  that  name, 
and  the  social  identity  it  implies — whose  capac- 
ities are  defined  in  its  charter;  whose  will  is 
expressed  under  its  seal;  whose  unity  is  affected 
by  no  change  in  the  parts  that  compose  it,  and 
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whose  existence  survives  the  deaths  of  its  mem- 
bers. 

It  is,  properly  considered,  a  personification 
of  certain  legal  rights  under  a  description  im- 
posed upon  it  by  the  power  that  created  it.  Its 
same  is  a  thing — it  is  everything;  this  creature 
of  law  is  a  standing  fiction  and  Btyle — stat  nom- 
iais  umbra. 

The  first  consequence  of  this  definition  is, 
that  the  whole  is  essentially  and  unchangeably 
different  from  all  the  parts,  which  are  as  com- 
pletely merged  and  lost  in  it  as  the  ingredients 
sre  in  n  chemical  compound. 

This  personification  of  the  rights  of  property 
has.  as  a  necessary  instrument,  a  persona  standi 
u>  jadieio  of  its  own ;  and  it  appears,  defends, 
521*]  *and  pleads  id  the  court,  as  it  transacts 
all  its  other  business,  ex  necessitate  rei,  by 
mans  of  living  agents,  generally  organized  in 
a  particular  form,  proceeding  in  prescribed 
modes,  and  testifying  the  will  of  the  ideal  unity 
by  authentic  acts. 

A  corporation  aggregate  is  the  most  common 
— io  this  country,  perhaps,  strictly  speaking, 
lie  only  form  of  this  juridical  person;  but,  the 
common  condition  of  all  of  them,  whether  sole 
or  aggregate,  lay  or  ecclesiastical,  civil  or  elee- 
mosynary, ordinata  or  inordinata,  is  a  capacity 
to  enjoy  the  rights  of  property,  without  the 
opacity  of  contracting  in  regard  to  them,  ex- 
act through  guardians,  trustees,  or  curators. 

They  stand  in  this  respect  precisely  in  the 
sane  category  with  minors,  lunatics,  and  idiots. 
Fir  instance,  the  church  is  considered  in  law  as 
a  minor;  the  text  is  express:  fungitor  vice  mi- 
writ  *  *  Infra  cetatem  et  in  cuslodia 
dmini  regis  est.    (2  Inst.,  3.) 

Therefore,  as  we  have  seen,  for  all  the  pur- 
puses  of  valid  agreement  or  judicial  remedy 
and  representation,  this  ideal  cestui  que  trust  or 
■aid,  wills,  speaks,  acts,  pleads,  only  in  the 
name  of  its  constitutional  curator  or  trustee. 

It  b  all-important  to  anything  like  correct 
thinking  on  the  subject  of  corporations,  that 
this  distinction  between  the  members  as  con- 
diments, of  an  organized  body,  and  as  unor- 
cmrzed  individuals,  should  nevei  be  lost  sight 
of.  The  principle  is  inflexible  that  in  a  corpora- 
te all  the  parts  are  not  the  whole.  This  is  not 
™tj  true  of  the  conduct  or  administration  of  a 
corporation ;  it  is  true  also  of  its  rights  of  prop- 
«rty.  They  are  referred,  not  to  all  the  members, 
tat  entire  and  undivided  to  the  judicial  person, 
a*  a  onity  in  law. 

Hence,  for  the  purpose  of  a  suit,  the  corpora- 
tion must  appear  by  its  constitutional  organs  or 
ranters;  the  appearance  of  each  and  every 
member  is  no  appearance  at  all.  (Bro.  Corpora- 
twn.  28;  Co.  Litt.,  66  «.) 

A  corporation,  when  it  is  a  unioersitas  ordi- 
wto.  may  be  so  organized  that  one  or  a  few  of 
"■»  officers,  or  a  small  minority  of  its  members, 
may  exercise  all  its  legal  rights  and  powers 
d'mun  Turnpike  v.  Jenkins,  1  Caines's  881); 
hot  even  were  the  whole  body  of  the  society 
required  to  pass  upon  every  corporate  act,  in 

[be  spirit  of  a  perfect  democracy,  yet  a  major- 
ity would  be  a  quorum,  and  a  majority  of  that 

quorum  would  have,  in  the  absence  of  any  re- 
straints in  the  charter,  the  supreme  disposal  of 

its  concerns.   The  fundamental  maxim  here  is, 

<Mtst  major  pars,  ibi  est  tola  (uniwsitas). 

88JS*]    »On  principle,  therefore,  and  In  the 
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absence  of  all  positive  authority  to  the  contrary, 
it  must  be  considered  as  wholly  immaterial, 
with  a  view  to  the  validity  of  any  legal  act, 
what  one  or  few  members  of  a  numerous  incor- 
porated society  have  thought,  or  wished,  or 
done,  in  regard  to  it.  "A  corporation,"  as  the 
greatest  jurist  of  our  day  expresses  it,  "  con- 
sists of  the  whole,  formed  of  its  members.  The 
will  of  a  corporation  is  not  merely  the  concur- 
ring will  of  all  its  members,  but  that  even  of  a 
bare  majority  of  them.  Therefore,  the  will  of 
a  bare  majority  of  all  its  existing  members  is  to 
be  regarded  as  having^  the  disposal,  and  being 
invested  with  all  the  rights  of  the  corporation. 
This  rule  is  founded  on  the  law  of  nature,  inas- 
much as,  if  unanimity  were  demanded,  it  would 
be  quite  impossible  for  any  corporation  to  will 
and  to  act.  It  is  also  confirmed  by  the  Roman 
law.  (8avigny's  System  of  Roman  Law,  as  it 
now  is,  Vol.  II.,  p.  829,  sec.  97,  cites  L.,  160, 
sec.  1,  reg.  jur.,  Dig.,  50,  17.  Befertur  ad 
universos  quod  puliliee  fit  per  majorem  partem.) 

And  so  it  is  by  the  common  law,  of  which  I 
have  just  cited  the  received  maxim  on  this  head. 
Indewl,  as  Savigny  remarks,  it  must  be  so  in 
the  nature  of  things;  and  the  consequence  is  ir- 
resistible, that,  to  set  up  the  will  of  a  few  mem- 
bers of  a  society,  artificially  organized  into  a 
body  corporate,  against  that  of  the  majority  or 
the  governing  part  of  it,  is  to  violate  funda- 
mental principles,  and  to  confound  all  ideas  of 
such  an  association. 

Take  the  case  before  the  court:  domicil, 
supposing  it  to  depend  on  the  will  of  the  mem- 
bers of  a  corporation,  is,  perhaps,  a  subject  of 
more  vital  importance  than  any  other  that  can 
be  submitted  to  their  decision.  Great  interests 
of  all  sorts,  as  we  see,  in  this  case,  depend  upon 
it.  And  is  it  to  be  tolerated  for  a  moment,  as 
a  doctrine  of  law,  that  such  a  question  shall 
be  determined  by  the  caprice  of  every  member 
of  the  body?  According  to  such  a  doctrine, 
no  corporation  can  possibly  have  a  "local 
habitation  "with  its  "name,"  or  if  it  have  one, 
be  sure  of  keeping  it  for  any  time,  although  the 
rule  of  the  common  law  is  the  very  reverse  of 
this,  and  requires  every  corporation  to  be 
named  of  some  particular  place,  evidently  with 
a  view  to  this  subject  of  jurisdiction.  (10  Co. , 
128.) 

Nothing  can  be  more  irresistible  than  the 
conclusion  to  be  drawn  from  these  premises, 
that  a  plea  to  a  suit  brought  against  a  corpora- 
tion created,  established,  and  transacting  all 
its  business  in  South  Carolina,  with  its  presi- 
dent, directors,  and  all  its  constitutional  organs 
there,  that  one  or  two  individual  stockholders 
reside  in  a  neighboring  *8tatc,  and  so  [*523 
that  the  body  is  exempt  from  suit  in  the  forum 
domicilii,  is  frivolous  and  impertinent.  (See 
the  analogy  of  commercial  partnership,  with 
its  house  in  enemy's  country,  and  one  or  two 
members  residing  in  neutral  territory,  Tlie  An- 
tonia  Joanna,  1  Wheat.,  159.)  It  is  a  legal  ab- 
surdity, if  there  ever  was  one.  A  plea  that  an 
abbot  or  prior  was  an  alien  ne  was  never  good, 
for  the  reason  that  he  was  civiliter  morluus,  as 
a  monk  professed  in  his  natural  capacity,  and 
in  his  corporate  character  he  was  a  subject  of 
the  crown  of  which  his  land  was  held. 

But,  then,  it  seems,  however  cogent,  and  in- 
deed conclusive,  all  this  reasoning  may  be,  it 
is  too  late  to  urge  it.    The  law  has  been  long 
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settled  in  this  court  that  the  federal  courts  will 
look  beyond  the  charter  to  see  whether  the 
individual  members  are  citizens  who  have  a 
right,  under  the  Constitution  of  the  United 
States,  to  sue  in  those  courts;  and  while  I  admit 
and  deplore  what  I  consider  a  deviation  from 
clear  principles,  I  do  not  desire  any  judicial 
innovation  on  a  rule  so  well  established,  how- 
ever wrong  in  itself.  But  what  I  confidently 
expect  of  the  court  is.  that  it  will  push  this 
perverse  doctrine  not  a  step  beyond  the  ad- 
judged cases — quod  contra  rationem  juris  re- 
ceptum  est,  non  est  produce ndum  ad  consequen- 
tial; but.  on  the  contrary,  looking  at  the 
immense  inconveniences  likely  to  result  from 
it,  will  rather  narrow  it  down  once  more  to 
what  it  originally  was;  more  especially  as  the 
great  consideration  which  moved  the  judges 
who  decided  the  first  and  loading  case  on  the 
subject  was,  that  unless  they  were  permitted 
to  look  beyond  the  charter  there  would  be  a 
total  failure  of  justice  in  the  federal  courts,  as 
to  all  the  rights  aud  responsibilities  of  corpora- 
tions; for  it  Ls  quite  manifest  that  if  the  three 
propositions  advanced  by  the  counsel  for  the 
plaintiffs  in  error,  as  legitimate  corollaries 
from  the  decided  cases,  be  recognized  as  the 
law  of  this  court,  there  will  soon  be  an  end  of 
all  federal  jurisdiction  in  this  most  important 
class  of  cases. 

I  have  said  that  the  court,  in  weighing  the 
considerations  of  expediency  connected  with 
this  subject,  will  be  acting  in  the  very  spirit  of 
its  decision  in  the  leading  case  in  regard  to  it. 
This  was  T/ie  Bank  of  Vie  United  SUUes  v.  De- 
veaux  (5  Cranch,  61).  Bo,  Lexington  Manufac- 
turing Company  v.  Dorr  (2  Lit.,  256),  where 
justice  requires  it,  the  court  will  look  into  the 
evidence  of  the  individual  members,  &c.  The 
great  argument  of  the  counsel  of  the  bank  Lhere 
was,  that  a  corporation  not  being  a  citizen  of  a 
State,  uuder  the  words  of  the  Constitution,  if 
the  court  did  not  look  beyond  the  charter  to  the 
524*]  'individuals  that  composed  the  com- 
pauy,  there  would  be  a  denial  of  justice  in  a 
great  number  of  the  most  important  cases. 

This  argument  was  what  principally  led  the 
court  to  the  conclusion  which  they  adopted.  I 
confess  I  do  not  see  the  alleged  necessity  of 
departing  at  all  from  the  principle  which  con- 
siders a  corporation  a  legal  unit  and  an  ideal 
person.  And,  accordingly,  the  court  after- 
wards, in  the  case  of  The  Bank  of  the  United 
State*  v.  The  Planters'  Bank  of  Georgia  (9 
Wheat. ,  062),  ruled  thut  the  jurisdiction  of  the 
Circuit  Court  over  a  corporation  in  Georgia 
was  uot  ousted  by  the  fact  thut  one  of  its 
stockholders  was  the  Stale  itself.  In  other 
words,  they  ruled.  Chief  Justice  Marshall  ex- 
pressly declares,  that  the  State  qua  stockholder 
iu  a  private  company  laid  down  its  sovereignty, 
aud  became  a  citizen,  and  might  be  sued  as 
such.  But  if  a  State,  which  is  a  corporation, 
aud  the  greatest  of  all,  can  be  sued  as  being, 
under  certain  circumstances,  a  citizen  iu  legal 
contemplation,  why  should  not  any  other  cor- 
poration be  considered,  for  the  furtherance  of 
a  plain  constitutional  remedy,  as  a  citizen  for 
judicial  purposes. 

But  conceding  that  the  court  was  tight  in 
this  very  narrow  construction  of  a  great  rem- 
edial provision  in  the  Constitution,  and  that  it 
was  necessary  to  look  beyond  the  charter  of  an 
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incorporated  company  to  give  it  jurisdiction, 
the  next,  and  not  less  important,  question  was. 
how  far  was  it  necessary  or  proper  to  look? 
Certainly  no  further  than  to  those  who  had  the 
control  of  all  the  legal  interests  and  rights  of 
the  company — to  its  government,  its  trustees, 
rcpresentatives.and  administrators.  This  would 
have  been  agreeable  to  all  the  analogies  of  the 
law,  which  seldom  inquires  into  secondary  re- 
sponsibilities and  mere  equities.  At  any  rate, 
the  most  scrupulous  adherence  to  the  letter  of 
the  Constitution  could  not  require  more  than 
an  averment  that  the  majority  of  an  incorpo 
rated  company  were  citizens  of  a  different 
State,  for  that  majority  wills  and  acts  for  the 
whole — is,  indeed,  in  legal  contemplation,  the 
whole,  to  all  judicial  intents  and  purposes 
whatsoever. 

Now,  this  leading  case  of  The  Bank  v.  De- 
veaux  settles  nothing  on  this  point.  There  is 
no  intimation  in  it  of  any  such  legal  solecism 
as  that  all  the  members  of  a  corporation,  with- 
out exception,  should  be  of  the  same  Slate, 
whether  as  defendants  or  plaintiffs.  The  court 
strained  a  point,  according  to  their  own  view 
of  the  subject,  to  prevent  a  denial  of  justice 
in  that  case;  but  that  they  did  not  seriously 
contemplate  pushing  the  matter  further  than 
was  necessary  for  that  purpose,  is,  I  think, 
plain,  from  their  recoiling  from  the  application 
*of  the  principle  in  T/ie  Bank  of  the  [*525 
United  States  v.  The  Planters'  Bank  of  Georgia. 
The  attention  of  the  court  is  particularly  called 
to  this  latter  decision  under  this  head,  as  it 
will  be  under  a  subsequent  one. 

All  that  they  aimed  at  was  to  do  what  the 
ecclesiastical  courts  are  said  to  do  in  England. 
These  tribunals  have  no  power  to  summon  s 
corporation  aggregate  to  answer  before  them. 
(I  Kyd,  277;  Skin.,  27.28.)  They  therefore 
cite  the  members  (that  is,  the  curators,  direct- 
ors, or  constitutional  organs,  who  are  au- 
thorized and  bound  to  appear  for  the  body 
they  represent),  of  such  companies  by  their 
proper  names,  with  the  addition  of  the  names 
of  their  corporate  capacity,  but  they  proceed 
against  them  in  the  latter  character,  for  those 
courts  have  no  other  means  of  citing  them. 
This  is  iustead  of  the  distringas  at  common 
law,  which  is  the  only  means  of  compelling 
an  appearance  in  the  civil  courts;  so  that  if  a 
corporation  have  no  lands  or  goods,  there  is  no 
way  to  make  it  appear.  In  the  court,  Christian, 
however,  though  the  official  or  representative 
members  are  cited  by  their  proper  names,  it  is 
only  in  their  political  capacity.  (Skin.,  27,  28; 
1  Kyd,  227.) 

But  although  the  case  of  The  Bank  v.  Dt- 
veaux  did  not  go  beyond  this  practice  of  the 
ecclesiastical  courts,  and  with  a  view  to  juris- 
diction, to  bring  the  parties  into  court,  said 
only  that  it  would  look  to  the  character  of  the 
members,  without  saying  what  members;  and 
so,  in  legal  contemplation,  confined  their  views 
to  the  members  representing  the  corporation, 
and  capable  of  appearing  for  it;  yet  I  admit 
that  other  cases,  especially  the  recent  case  of 
'I  he  Bank  of  Vicksburg  v.  Slocomb  (14  Peters), 
did  go  a  step  further. 

That  case  decides  that  where  a  corporation 
sues,  if  any  of  its  members  reside  in  the  State 
of  the  defendant,  or  vice  versa,  the  court  has  no 
jurisdiction. 

Huwabd  8, 


Digitized  by 


Google 


1844 


The  Louisville,  Circikkati  &  Charleston  R.  R.  Co.  v.  Letson. 


635 


I  admit  that  this  case,  if  it  is  to  be  supported 
as  law.  settle*  the  doctrine,  so  far  as  to  treat 
corporations  precisely  as  if  they  were  private 
HvieUes  or  partnerships,  but  it  goes  not  one 
<tep  further;  even  this,  as  I  have  attempted  to 
•bow.  is  clearly  against  all  principle.  But  be  it 
-o.  I  have  no  interest  in  disputing  it  for  the 
purposes  of  this  case.  This  1  have  already 
ciabhsbed. 

Suppose,  as  I  arirued  above,  this  railroad 
company  to  be  a  private  partnership,  and  the 
controversy  is  at  an  end ;  for  beyond  all  doubt 
the  act  of  1889  would  cure  any  defect  in  the 
process  or  pleadings  in  the  case. 
536*]  "All  that  the  court,  in  Slocomb's  case, 
ruled,  was  that  the  Act  of  1880  was  not  to  be 
construed  as  enabling  the  parties,  by  their  own 
imitrivance,  to  give  jurisdiction  to  the  court, 
I?  severing  a  joint  suit,  and  omitting  some  of 
the  necessary  parties  to  it,  over  whom  the  fed- 
eral courts  would  have  had  no  jurisdiction 
under  the  Constitution. 

Nothing  could  be  clearer  under  the  decision 
a  Curtis  v.  Strawbridge  (3  Cranch.  26'?)  than 
:h»t  if  some  of  the  members  of  a  company  or 
partnership,  plaintiffs,  were  citizens  of  the  same 
rotate  with  the  defendant,  this  case  could  not 
!»  within  the  Act  of  1839,  l>ecause  it  was  not 
within  the  provision  of  the  Constitution  itself. 
The  Act  of  1839  was  not  to  be  made  unconsti- 
tutional by  construction.  Undoubtedly  not: 
bit  ettmnte  ratitme,  etssat  lex;  and  there  is  not 
i  word  or  a  hint,  that  in  a  case  clearly  within 
iV  Constitution,  where,  namely,  the  plaintiff 
i»«f  a  different  State  from  all  the  defendants, 
and  where,  consequently.-  if  he  could  sever  bis 
i-iion,  he  might,  beyond  all  doubt,  sue  them 
all  in  the  federal  courts,  even  at  common  law — 
be  cannot,  under  the  Act  of  1889,  make  that 
Terr  severance  and  enjoy  his  constitutional 
pririlege.  I  say  there  is  not  one  word  to  that 
effort,  and  'twere  most  strange  if  there  were: 
for  t  ask  again,  if  the  Act  of  1839  be  not  made 
fir  that  very  case,  for  what  case  was  it  made? 
'*  what  is  it  good  for? 

The  result  of  the  whole  now  is,  exactly  to 
fulfill  the  provision  of  the  Constitution  in  this 
particular,  and  to  enable  every  citizen  of  the 
United  Slates,  who  has  a  claim  or  complaint 
ataiost  citizens  of  other  Stales,  to  assert  his 
privfletre  under  that  instrument,  whether  the 
frotmd  of  action  be  joint  or  several.  It  is  a 
-•atutable  severance  of  the  joint — it  is  a  statu t- 
sMe  ratification  of  the  judgment  of  this  court, 
in  Orotic  v.  Palmer,  as  to  a  voluntary  appear- 
uct  in  a  several  suit. 

This,  and  no  more  than  this,  is  what  we  claim, 
wd  what  the  Circuit  Court  has  adjudged  we 
have  a  right  to  claim  under  the  law.  It  is  un- 
questionably our  right  under  the  Constitution, 
ud  we  ask  only  for  that  right,  and  unless  the 
"tatutes  passed  to  carry  it  into  effect,  and  there- 
fore to  be  read  in  pari  materia  with  it,  be  mu- 
tilated by  a  subtle  and  unauthorized  construc- 
tion, the  remedy  Is  precisely  co-extensive  with 
•ae  right,  neither  more  nor  less. 

Since  the  Act  of  1839,  which  was  intended  to 
wmplete  and  perfect  the  system  established 
j>j  that  of  1789,  this  case  does  not  rest  on  the 
alter  act  alone.  It  might,  therefore,  be  safely 
conceded,  that  on  a  strict  and  subtle  construc- 
li<».  H  does  not  fall  within  that  statute. 

Bnt  in  truth,  there  is  no  ground  for  the  ob- 
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jection  founded  on  a  *mere  literal  inter-  [*527 
pretation  of  that  statute.  The  argument  proves 
too  much,  and  so  proves  nothing.  It  would 
exclude  all  joint  suits  whatever  from  the  juris- 
diction of  the  federal  courts.  The  words  ex- 
pressly are:  "between  a  citizen  (not  citizens) of 
the  State  in  which  the  suit  is  brought  and  a 
citizen  (not  citizens)  of  another  State,"  (not 
other  States).  Now,  on  what  principle  can  it 
be  pretended  that  a  joint  action  may  be  brought 
against  citizens  of  another  State  under  the 
word  "  citizen,"  and  yet  not  against  citizens  of 
other  States?  What  is  there  in  the  word  "  citi- 
zen," in  the  statute,  that  admits  of  an  obvious 
and  most  reasonable  generalization  in  the  plural 
form,  that  is  not  in  the  word  "  State?"  ' 

Only  one  answer  need  be  given  to  such  in- 
terpretation, but  it  is  fatal.  It  is  summed  up 
in  a  maxim  as  old  as  the  common  law:  qui 
htret  in  litera  herrt  in  cortice. 

But  the  court,  in  Oraeie  v.  Palmer,  seemed  to 
feel  no  difficulty  at  all  upon  the  subject,  as  in 
truth  none  ever  existed. 

2.  As  to  the  objection  that  the  State  of  South 
Carolina  is  a  stockholder,  much  of  the  reason- 
ing upon  the  first  point  is  applicable  to  this. 
But  there  is  no  possible  escape  from  the  doc- 
trine of  the  court  in  the  case  of  The  Bank  of 
the  United  States  v.  The  Planter*1  Bank  of 
Georgia  (9  Wheat . )  Either  the  state  oua  stock- 
holder in  a  private  company,  as  Chief  Jvttiee 
Marshall  in"  that  case,  and  the  jus  gentium 
everywhere  affirm,  is  to  be  regarded  as  a  citi- 
zen, and  so  suable  in  the  Circuit  Court,  or  it  is 
still  a  sovereign,  and  not  suable  at  all.  In  the 
former  hypothesis,  there  is  no  difficulty  under 
the  Constitution;  in  the  latter,  the  common 
law  obviates  all  objections  to  proceeding  with- 
out such  a  party. 

The  rule  of  pleading,  as  to  parlies  (defend- 
ants) not  legally  responsible,  is  to  omit  them 
entirely  in  an  action.  This  is  the  case  even 
where  they  are  expressly  and  on  the  face  of 
the  contract  parties  to  it;  a  multo  fortiori 
where  they  are  only  so  consequentially  and  by 
construction.  Actus  legit  nemtnifatit  injuriam. 
The  State*  of  South  Carolina  is  no  party  to 
nomine  to  this  covenant;  but  if  her  interest  as 
a  stockholder  makes  her  so  by  construction  of 
law,  then,  being  by  the  supposition  not  suable 
as  a  sovereignty  anywhere,  she  must  be  con- 
sidered "as  in  legal  contemplation  [*528 
not  existing  at  all.  (4  Taunt.,  468;  1  Wils., 
89.)  If  a  married  woman  in  New  York  were 
one  of  a  partnership  or  voluntary  association 
carrying  on  its  business  in  Charleston,  as  this 
railroad  company  does,  it  would  be  no  sort  of 
objection  to  the  jurisdiction,  as  between  Letson 
and  the  others.  It  would  be  a  ground  of  non- 
suit to  join  her  in  a  suit  with  persons  legally 
responsible.  So  of  an  infant.  Their  names 
must  be  omitted  altogether;  and  if  the  non- 
joiner  were  pleaded,  the  reply  of  infancy  or 
coverture  would  be  conclusive.  When  a  man 
is  bound  to  an  abbot,  and  J.  N.  notstylinghim 
monk  in  the  bond,  nevertheless  the  abbot  alone 
shall  have  the  action,  and  shall  surmise  that 

1.— Heir  In  the  singular  number  (even  In  a  deed) 
held  by  Mr.  Hargrove  to  be  good  as  a  word  of  in- 
heritance, being  mirnen  cnllr.ctwum.  Harg.  Co.  Lit. 
8  b.,  note  46.  But  In  a  will  It  is  Indisputably  so,  and 
statutes  are  construed  like  wills.  8  Hep.,  27.  But- 
ler and  Baker's  case,  and  many  other  analogies 
might  easily  be  cited. 
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the  other  obligee  was  his  commoign  (and  so  in- 
capable in  law)  at  the  time.  (Bro.  Abr.  Dette, 
191.)  It  would  be  an  unheard  of  irregularity, 
nay,  a  gross  infringement  of  law,  to  violate 
this  fundamental  rule  of  pleading  and  practice, 
merely  to  oust  the  jurisdiction  in  such  a  case. 

It  is  obvious  that  the  very  same  principle  ap- 
plies in  the  case  of  a  sovereignty,  that  is,  a  polit- 
ical person  not  legally  responsible,  member  of  a 
voluntary  joint  stock  company,  or  party  to  a 
joint  contract,  if  as  a  member  it  is  not  con- 
sidered as  a  mere  private  person. 

Either  way  the  jurisdiction  is  clear  on  princi- 
ple, besides  being  conclusively  settled  by  the 
case  in  9  Wheat. 

3.  The  third  objection  is  a  reductio  ad  abtur- 
dum  of  the  principle  of  The  Bank  of  Vicksburg 
v.  Slocomb  (14  Peters). 

Where  shall  we  stop?  Not  only  do  we  look 
beyond  the  parties  to  the  action,  the  constitu- 
tional organs  of  the  first  corporation,  to  see 
whether  none  of  its  members  arc  citizens  of  the 
same  State  with  the  plaintiffs,  we  are  now  asked 
to  carry  this  process  of  perversion  ad  infinitum. 
If  we  find  out  one  of  the  members  to  be  a  cor- 
poration, we  are  to  look  still  further,  and  if  it 
be  shown  that  of  this  corporation  one  share  has 
been  transferred,  it  may  be  in  trust,  or  by  way 
of  pledge  to  another,  then  the  court  is  not  to 
meddle  with  an  action  against  the  first  corpo- 
ration. But  suppose  we  find  that  a  member  of 
the  second  corporation  is  a  third,  and  of  that  a 
fourth  in  an  infinite  series,  is  this  seriously  put 
forth  as  the  doctrine  of  this  court,  or  is  it  meant 
as  a  jest  upon  it? 

The  great  moving  cause,  as  I  have  shown, 
that  influenced  the  court  in  Deveaux's  case,  was 
to  authorize  its  jurisdiction  in  a  category  of  all 
others  the  most  important,  and  to  prevent  a 
failure  of  justice,  just  as  the  case  in  Skinner 
shows  that  the  courts  Christian  summoned  the 
natural  person,  whom  they  wished  to  hold  re- 
529*]  sponsible  *as  an  artificial  one,  ex  neces- 
sitate. But  now,  il  seems,  this  is  to  be  done  for 
the  very  opposite  purpose,  and  the  plainest  rules 
of  law  to  be  broken  through,  in  order  to  do  in- 
justice and  to  withhold  a  constitutional  right. 

To  sum  up  the  argument  in  a  few  words,  a 
corporation,  as  such,  has  no  persona  standi  in 
jvdicio  in  the  federal  courts,  where  the  case  is 
between  citizens  of  one  State  and  citizens  of 
another;  but  for  advancing  the  remedy  and 
doing  justice,  and  for  no  other  purpose  the 
court  will  look  beyond  the  charter  to  the  in- 
dividual members.  In  other  respects,  and  to 
other  purposes,  the  existence  of  the  corporation 
is  not  noticed  quoad  hoc  in  those  courts. 

On  the  whole,  the  case  appears  to  me  a  very 
clear  one.  The  mischiefs  prevented  by  the 
judgment  below  are  of  the  most  serious  char- 
acter, and  not  only  does  no  legal  or  constitu- 
tional difficulty  stand  in  the  way,  but  every 
consideration  of  right  and  justice,  and  the  very 
principle  of  the  leading  case  of  The  Bank  v. 
Deveaux,  imperatively  require  that  the  court 
should  maintain  the  jurisdiction. 

Mr.  Mazyek,  in  reply,  for  the  plaintiffs  in 
error:  * 

In  addition  to  the  argument  formerly  sub- 
mitted (to  which  the  attention  of  the  court  is 
again  solicited),  and  by  way  of  reply  to  the 
views  put  forward  by  the  two  learned  counsel 
for  the  defendant  in  error,  it  is  proposed  now 


to  offer  some  further  remarks  in  support  of  the 
objections  to  the  jurisdiction  of  the  Circuit 
Court.  Before  noticing  in  detail  the  particu- 
lar points  made  by  the  learned  counsel  on  the 
other  side,  it  may  be  well,  as  the  clearest  and 
most  convenient  method  of  proceeding,  to  pre- 
mise one  or  two  general  observations,  which 
will  perhaps  be  found  to  cover  them  all. 

In  actions  by  or  against  corporations  in  the 
circuit  courts  of  the  United  Slates,  in  which 
the  jurisdiction  depends  on  the  character  of 
the  parties,  in  other  words,  where  there  is  bo 
other  ground  of  jurisdiction  than  that  the  suit 
is  one  "  to  which  an  alien  is  a  party,"  or  that 
it  is  "  between  a  citizen  of  the  State  in  which 
the  suit  is  brought  and  a  citizen  of  another 
State,"  the  court  looks  beyond  the  corporation 
to  the  individuals  of  which  it  is  composed,  for 
the  purpose  of  ascertaining  whether  they  have 
the  requisite  character,  and  for  no  other  pur- 
pose. That  being  ascertained,  the  veil  of  the 
corporation  is  again  thrown  over  the  individu- 
als, and  in  all  other  respects — in  all  matters  of 
procedure — in  all  things  concerning  right?, 
obligations  and  remedies,  the  Circuit  Court, 
like  the  ordinary  tribunals  of  general  jurisdic- 
tion, 'loses  sight  of  the  individuals,  [*530 
and  sees  nothing  but  the  legal  entity,  the  corJ 
poration.  The  questions  of  jurisdiction,  and 
of  procedure,  are  totally  distinct  from,  and  in- 
dependent of  each  other,  and  there  can  be  no 
just  reasoning  from  one  to  the  other. 

Again :  the  jurisdiction  of  the  circuit  court; 
of  the  United  States  is  limited  by  their  f ut> J;i 
mental  law,. to  certain  specified  descriptions 
of  cases  only,  and  even  the  consent  of  partly 
cannot  give  them  jurisdiction  of  cases  not  fall 
ing  within  one  or  other  of  the  specified  desorip 
tions. 

A  court  of  general  and  unlimited  jurisdic- 
tion may  be  unable  to  take  cognizance  of  a  cause 
from  the  want  of  power  to  bring  the  partiel 
before  it.  For  example,  a  court  of  unlimited 
jurisdiction  in  South  Carolina  may  be  unabli 
to  take  cognizance  of  a  claim  against  a  resiileu 
of  New  York,  not  found  in  South  Carolina 
and  having  no  property  there,  from  the  wan 
of  means  to  bring  the  defendant  before  thi 
court.  So  a  court  of  limited  jurisdiction,  hav 
ing  jurisdiction  only  of  a  certain  class  of  case* 
may  be  unable  to  take  cognizance  of  a  case  Ihi 
longing  to  the  prescribed  class,  from  the  wan 
of  power  to  bring  the  parties  before  it.  Thi 
is  sometimes  called  want  of  jurisdiction,  but  i 
is  a  very  different  thing  from  the  inability  of  i 
court  having  jurisdiction  only  of  a  certain  clas 
of  cases,  to  take  cognizance  of  a  case  not  with 
in  the  prescribed  class.  The  one  is  a  want  << 
jurisdiction  of  the  party  only,  which  may  h 
removed  by  the  consent  or  appearance  of  tli 
party,  the  other  is  a  want  of  jurisdiction  ci 
the  cause,  which  cannot  be  removed  by  cor 
sent  of  parties.  The  case  of  Grade  v.  PbUmn 
(8  Wheat.,  690),  so  often  referred  to  by  Hi 
counsel  for  the  defendants  in  error,  furnishd 
an  illustration  of  this  distinction. 

That  was  an  action  brought  in  the  Circul 
Court  of  the  United  States  in  Pennsylvania 
by  aliens  against  citizens  of  New  York.  Bf  in 
a  suit  to  which  "  an  alien  was  a  party,"  it  ws 
by  the  express  terms  of  the  11th  section  of  tli 
Judiciary  Act  of  1789,  within  the  jurbxHctju 
of  the  court.    But  though  the  cause  was  wit] 
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in  the  jurisdiction  of  the  court,  the  defend- 
tots  were  not  subject  to  its  jurisdiction,  be- 
cause they  were  not  inhabitants  of  the  district 
of  Pennsylvania,  nor  were  they  found  in  that 
district  to  be  served  with  process,  and  one  of 
the  provisos  of  the  11th  section  of  the  Act  of 
ITS®  is,  that  "  no  civil  suit  shall  be  brought  be- 
fore a  circuit  or  district  court,  against  an  in- 
habitant of  the  United  States,  by  any  original 
process,  in  any  other  district  than  that  whereof 
531*]  he  is  an  inhabitant,  or  in  which  *he 
shall  be  found  at  the  time  of  serving  the  writ." 
The  defendants,  however,  voluntarily  appeared, 
and  afterwards  objected  to  the  jurisdiction  of 
the  court,  because  it  did  not  appear  on  the 
record  that  they  were  inhabitants  of,  or  found 
in  Pennsylvania  at  the  time  of  serving  the 
writ.  But  Chief  Justice  Marshall,  delivering 
the  judgment  of  this  court,  said,  "  the  uniform 
construction  of  the  clause  referred  to,  had 
been  that  it  was  not  necessary  to  aver  on  the 
record  that  the  defendant  was  an  inhabitant  of 
the  district  or  found  therein.  It  was  sufficient 
if  the  court  appeared  to  have  jurisdiction  by 
the  citizenship  or  alienage  of  the  parties.  The 
exemption  from  arrest  in  a  district  of  which 
Ike  defendant  was  not  an  inhabitant,  or  was 
not  found  at  the  time  of  serving  the  process, 
was  the  privilege  of  the  defendant,  which  he 
nisht  waive  by  a  voluntary  appearance.  If 
process  was  returned  by  the  marshal,  as  served 
apon  him  within  the  district,  it  was  sufficient, 
tad  where  the  defendant  voluntarily  appeared 
in  the  court  below,  without  taking  the  excep- 
tion, it  was  an  admission  of  the  service,  and  a 
waiver  of  any  further  inquiry  into  the  matter.*' 
That  the  cause  should  be  within  the  jurisdic- 
tion of  the  court,  that  is  to  say,  that  it  should 
belong  to  one  of  those  classes  of  cases  of 
*hich  alone  the  court  is  authorized  to  take 
cognizance,  is  indispensable:  that  the  parties 
vbould  be  before  the  court  is  matter  of  pro- 
cedure and  of  the  service  of  process.  If  the 
defendant  is  not  an  inhabitant  of,  or  found 
within  the  district,  he  cannot  be  brought  be- 
fore the  court  by  any  compulsory  process,  but 
if  be  voluntarily  appears,  he  is  before  the 
coon,  and  then  the  court  having  jurisdiction 
of  the  cause,  and  having  the  parties  before  it, 
it  would  be  strange  if  it  declined  to  take  cog- 
nizance of  the  matter,  for  no  other  reason  than 
that  if  the  defendant  had  not  voluntarily  ap- 
peared, he  could  not  have  been  compelled  to 
appear. 

If  the  principles  above  stated  be  kept  steadily 
in  tiew,  it  is  believed  that  all  the  points  raised 
by  the  learned  counsel  in  answer  to  the  argu- 
ment against  the  jurisdiction  of  the  court  in 
this  case,  will  vanish,  one  after  another,  as  they 
ire  approached. 

In  the  first  place  it  is  said,  that,  according  to 
til  the  authorities,  it  is  sufficient  that  all  the 
members  of  the  corporation  sued  are  citizens 
cf  some  other  State  than  that  of  which  the 
plaintiff  is  a  citizen.  But  there  is  no  authority 
which  xays,  that  where  the  jurisdiction  depends 
on  the  citizenship  of  the  parties,  a  citizen  of 
one  State  may  bring  an  action  in  the  Circuit 
Court  in  another  State,  against  a  citizen  of  that 
Sate  and  a  citizen  of  a  third  State.  If  it  had 
532*1  ever  been  so  decided,  "the  decision 
would  m  utterly  inconsistent  with  the  highest 
authority,  the  Judiciary  Act  itself,  which  ex- 
Howaxd  3. 


pressly  limits  the  jurisdiction  to  cases  between 
citizensof  the  State  in  which  the  suit  is  brought, 
and  citizens  of  another  State,  and  the  court 
would  rather  conform  to  the  plain  language 
and  meaning  of  the  act  than  to  a  judicial  decis- 
ion or  dictum  clearly  conflicting  with  it. 

But  it  is-  now,  for  the  first  time,  suggested, 
that  in  an  action  by  or  against  a  corporation, 
the  citizenship  of  the  governing  members  only 
need  be  inquired  into,  or,  in  other  words,  that 
an  action  by  or  against  a  corporation,  is  an  ac- 
tion by  or  against  the  official  members  alone. 

In  Curtis  v.  Strawbridge  (8  Cranch,  267)  it 
was  said  that  each  distinct  interest  must  be  rep- 
resented by  persons,  all  of  whom  must  be  ca- 
pable of  suing,  or  liable  to  be  sued  in  the  federal 
courts. 

The  word  '*  represented,"  used  by  the  court 
in  that  case,  is  seized  upon  by  the  counsel, 
and  it  is  said  the  governing  members  of  a  cor- 
poration represent  the  interests  of  the  corpora- 
tion ;  therefore,  they  are  the  real  parties,  and  it 
is  sufficient,  if  they  have  the  requisite  citizen- 
ship, to  give  the  court  jurisdiction.  But  in 
order  to  understand  the  true  meaning  of  the 
court,  we  must  advert  to  the  fact  that  the  suit 
was  on  the  equity  side  of  the  court,  where 
there  may  be  several  defendants  having 
distinct  interests  from  each  other,  and  where  it 
may  happen  that  a  complete  decree  may  be 
mode  between  some  of  the  parties  without  af- 
fecting the  interests  of  others. 

Each  party  having  an  interest  is  said  to  rep- 
resent that  interest.  If  several  persons  have 
the  same  interest  they  jointly  represent  that 
interest,  and  if  they  all  have  the  requisite  citizen- 
ship, and  a  complete  decree  can  be  made  as 
against  them,  without  affecting  other  defend- 
ants having  a  different  interest,  notwithstand- 
ing such  other  defendants,  or  some  of  them, 
have  not  the  requisite  citizenship,  the  court 
will  proceed  to  adjudicate  between  the  com- 
plainant and  the  defendants,  who  have  the 
requisite  citizenship.  (Corneal  v.  Banks,  10 
Wheat.,  181.) 

In  an  action  by  or  against  a  corporation, 
the  corporate  name  represents  the  rights  and 
interests  of  the  corporation;  that  is  to  say, 
the  corporate  rights  and  interests  of  the 
members  of  the  corporation,  in  the  subject 
matter  of  the  suit — not  the  governing  members 
only,  but  all  the  members;  tor  though  the  gov- 
erning members  ordinarily  manage  the  busi- 
ness of  the  corporation,  the  corporate  rights 
and  interests  belong  to  all  the  members,  not 
according  to  their  official  *rank,  but  in  [*533 
proportion  to  their  respective  shares  of  interest 
in  the  corporation. 

It  is  said  that  the  governing  members  have 
the  right  to  sue,  and  may  be  compelled  to 
plead,  and  are  therefore  the  real  plaintiffs  or 
defendants.  But  that  a  private  member  can 
neither  sue  nor  prevent  a  suit,  nor  can  his  ad- 
missions be  given  in  evidence  against  the  com- 
pany. 

It  is  true  that  a  single  private  member  can- 
not sue,  nor  prevent  a  suit,  nor  could  one  only 
of  the  governing  members,  but  the  private 
members,  acting  together  in  their  corporate 
capacity,  might  control  the  action  of  the  offi- 
cial members,  and  cause  a  suit  to  be  brought 
or  defended.  It  would  seem  from  the  princi- 
ple of  the  caso  of  The  King  v.  The  Inhabitants  of 
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Hardwieke  (11  East,  879),  that  the  admissions 
of  a  private  member  might  be  given  in  evi- 
dence against  the  company;  for,  having  an  in- 
terest in  the  suit,  he  could  not  be  made  a  wit- 
ness. But  if  the  admissions  of  a  private  mem- 
ber could  not  be  given  in  evidence,  so  neither 
could  the  admissions  of  a  single  director.  For 
the  acts  or  declarations  of  a  single  director,  or 
of  anyone  not  authorized  to  act  alone  for  the 
company,  are  not  the  acts  or  declarations  of 
the  company,  and  the  interest  of  a  single  di- 
rector, or  even  of  the  president,  may  be  less 
than  that  of  a  private  stockholder. 

Again:  It  is  said  that  a  private  member  can- 
not be  summoned  or  distrained  to  answer  to  a  de- 
mand against  a  corporation.  The  rule  is,  that  for 
a  public  concern  the  sheriff  cannot  distrain  any 
individual  member.  (2  Bac.  Ab.  E.,  2,  note; 
Thurtfield  v.  Jones,  Skinner,  27.)  It  is  true 
that  a  summons  is  served  upon  the  chief  officer 
of  the  company,  but  it  is  a  summons  of  the 
company,  not  of  the  chief  officer,  who  is  only 
the  organ  through  whom  it  is  communicated 
to  the  company.  If  upon  this  summons  the 
corporation  does  not  appear,  there  is  no  further 
process  either  against  the  person  or  property  of 
the  head  of  the  corporation,  any  more  than 
against  the  person  or  property  of  any  private 
member;  but  the  process  to  compel  the  corpora- 
tion to  appear  is  a  dutringat  against  the  corpo- 
rate property. 

But  the  manner  of  requiring  the  appearance 
of  a  corporation  is  mere  matter  of  procedure, 
and  even  if  it  were  allowable  to  reason  from 
matter  of  procedure  to  the  question  of  jurisdic- 
tion, so  that  only  the  individual  upon  whom- 
process  is  served  should  be  regarded  as  the  real 
defendant,  the  summons  which  is  served  upon 
the  head  of  the  corporation  is  not  the  original 
process,  but  a  mere  preliminary  notice  which 
may  always  be  dispensed  with.  The  real  pro- 
R34#]  cess  is  *the  dittringas,  which  is  not 
served  upon  the  head  or  governing  members  of 
the  corporation,  but  is  levied  upon  its  property. 
And  if  the  summons  were  the  original  process, 
that  is  served  upon  the  head  of  the  corporation 
only,  and  not  upon  all  the  governing  members, 
and  by  this  rule  the  president  would  be  the  only 
defendant,  and  it  would  be  sufficient  if  he  had 
the  requisite  citizenship. 

If  in  an  action  against  a  corporation,  no 
member  can  be  regarded  as  a  defendant, against 
whom  there  is  no  process  to  compel  him  to  ap- 
pear, then  no  member,  either  official  or  private, 
can  be  a  defendant,  for  there  is  absolutely  no 
process  by  which  any  one  of  them  can  be  com- 
pelled to  appear:  the  only  process  is  against  the 
property  of  the  corporation,  which  belongs  not 
to  the  official  members  only,  but  to  all  the  mem- 
bers in  their  corporate  capacity. 

It  is  not  pretended  that  any  individual  mem- 
ber of  a  corporation  has  a  right  to  be  heard  as  a 
party  objecting  to  the  jurisdiction,  nor  does  the 
objection  in  this  case  come  from  any  individual 
member;  it  comes  from  the  corporation,  that  is, 
from  all  the  members  in  their  corporate  ca- 
pacity. It  is  not  that  Baring  and  Rutherford 
object,  that  being  citizens  of  North  Carolina 
they  cannot  be  sued  in  South  Carolina,  but  the 
corporation  objects  that  the  action  being  against 
the  corporation,  and  Baring  and  Rutherford 
being  members  of  the  corporation,  it  is  an  action 
against  them,  as  well  as  against  the  other  mem- 
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bers.  and  is  therefore  not  a  suit  between  "  citi- 
zens of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State." 

A  corporation  in  South  Carolina  cannot  be 
sued  in  North  Carolina  by  proceeding  against  a 
private  member,  or  any  member  domiciled  there, 
neither  can  it  be  sued  in  South  Carolina  by  pro- 
ceeding against  any  member  domiciled  there. 
But  it  is  no  solecism  that  the  corporation  cannot 
be  sued  in  the  Circuit  Court,  because  A, one  of  lie 
members,  is  a  citizen  of  North  Carolina,  and 
yet  that  A  cannot  be  sued  anywhere  for  the 
same  cause. 

If  one  of  the  members,  or  at  all  events  if  one 
of  the  directors  were  a  citizen  of  New  York,  it 
is  conceded  that  the  coi  poration  could  not  be 
sued  in  the  Circuit  Court  in  South  Carolina, 
nor  could  the  New  York  member  or  director  be 
sued  in  any  court  in  New  York  for  the  same 
cause,  yet  where  is  the  solecism  in  this?  It  is 
simply  that  the  Circuit  Court  is  a  court  of 
limited  jurisdiction,  and  that  the  case  is  not 
within  the  jurisdiction.  If  the  action  were 
brought  in  a  court  of  general  jurisdiction,  it 
would  be  no  objection  that  some,  or  even  all  of 
•the  members  of  the  corporation  were  [*535 
citizens  of  North  Carolina  or  New  York. 

That  the  plaintiff  cannot  sue  the  corporation 
in  the  Circuit  Court,  because  some  of  the  mem- 
bers of  the  corporation  are  citizens  of  North 
Carolina,  is  no  more  than  happens  to  every 
plaintiff  whose  case  is  not  within  the  jurisdic- 
tion of  that  court ;  justice  is  not  therefore  denied 
him,  it  is  only  necessary  for  him  to  seek  it  in 
another  tribunal. 

The  relation  of  the  governing  members  of  a 
corporation  to  the  private  members  is  rather 
that  of  agents  than  of  trustees.  If  they  were 
trustees,  suits  by  and  against  the  corporation 
ought  to  be  brought  in  their  proper  names,  and 
not  in  the  corporate  name  which  represents 
all  the  members  in  their  corporate  character, 
and  not  the  governing  members  alone. 

It  does  not  follow,  that  because  in  matters  of 
procedure  a  particular  member  of  a  corporation 
is  not  noticed  as  a  party,  therefore  he  shall  not 
be  noticed  in  the  matter  of  jurisdiction.  In 
matters  of  procedure,  a  particular  director  it 
no  more  noticed  as  a  party  to  the  record  than  a 
particular  private  member ;  why,  then, should  the 
citizenship  of  a  director  determine  the  jurisdic- 
tion any  more  than  that  of  a  private  memberf 

That  the  particular  members  of  a  corpora- 
tion have  never  been  noticed  as  parties,  except 
to  defeat  the  jurisdiction  of  the  Circuit  Court, 
is  not  true.  In  The  Batik  of  the  United  Stat* 
v.  Deveaux  they  were  noticed  for  the  purpose 
of  sustaining  the  jurisdiction,  which  could  not 
otherwise  have  been  supported. 

The  residence  of  a  corporation  is  not  de- 
termined by  the  residence  of  its  members,  nor 
by  that  of  the  president  and  directors.  A  cor- 
poration created  by  a  law  of  South  Carolina, 
and  for  an  object  to  be  pursued  in  South  Caro- 
lina, must  have  its  location  there,  and  nowhent 
else.  Its  artificial  being,  as  a  creature  of  tfct 
law  of  South  Carolina,  can  only  exist  what 
that  law  is  in  force.  The  individual  member 
or  even  the  president  and  directors,  might  If 
anywhere  else,  but  the  body  corporate  %~ 
still  be  there.    It  is  by  no  means  daw 

a  corporation  is  held  to  reside  where  ta  pi 

pal  office  is.    In  the  case  of  The  Bamkiftim 
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Cuted  StaU*  v.  MeKenzU  (3  Brock.,  893),  in 
-which  it  was  contended  that  the  bank  resided  in 
Philadelphia,  and  therefore  was  not  affected 
by  the  statute  of  limitations  of  Virginia,  Chief 
JuHu  Marshall  says,  "the  counsel  for  the 
plaintiff  contends  that  the  corporation  resides 
is  Philadelphia.  How  is  this  to  be  sustained? 
The  corporate  body  consists  of  all  the  stock- 
536*]  holders  and  acts  by  a  name  •compre- 
hending all  the  stockholders.  These  stock- 
ladders  reside  ail  over  the  United  States,  but 
Wag  in  their  corporate  capacity,  in  which 
alone  they  act,  a  mere  legal  entity,  invisible, 
inaudible,  incorporeal;  they  act  by  agents.  It 
«ay  well  be  doubted,  and  is  doubted,  whether 
tte  residence  of  those  agents  can  fix  the  resi- 
dence of  the  corporation,"  and  the  statute  of 
tarnations  prevailed  against  the  bank.  Perhaps 
Ike  true  view  of  the  matter  is,  that  the  corporate 
«ristence  of  the  Bank  of  the  United  States, 
king  a  law  of  the  United  States,  the  corpora- 
tun  most  be  held  to  be  wherever  that  law  pre- 
vails. But  however  this  may  be,  there  is  a 
vide  difference  between  residence  and  citizen- 
thip.  A  corporation  may  have  a  residence, but, 
j*  this  court  has  solemnly  decided,  it  cannot  be 
a  citizen. 

The  supposed  analogy  between  a  corporation 
and  a  State  is  rather  fanciful  than  real.  When 
ja&ate  is  called  a  corporation,  or  a  corporation 
|a  State,  it  is  a  mere  figure  of  speech.  They  are 
a  different  from  each  other  as  the  creator  and 
the  thing  created.  A  State  is  the  law-maker, 
above  and  independent  of  the  law.  A  corpora- 
tion isa  creature  of  the  law,  a  modified  associa- 
te* of  individuals,  and,  like  other  associations 
,<*"  individuals,  subject  to  the  law. 
;  Nor  is  it  invariably  true  that  in  political  so- 
cieties public  acts  are  referred  to  the  persons 
who  hare  the  administration  of  the  government 
la  England  the  public  property,  and  other 
aobtic  rights,  are  vested  in  the  king,  and  suits 
concerning  them  are  brought  in  his  name,  but 
m  these  States  the  public  property  and  rights 
are  rested  in  the  Commonwealth,  and  not  in 
any  individual,  and  suits  concerning  them  are 
arooght  in  the  name  of  the  Commonwealth, 
and  not  referred  to  any  individual  more  than 
•Bother  as  the  plaintiff.  The  public  business 
fc  necessarily  done  by  agents,  and  these  agents, 
ike  other  agents,  are  trustees  as  to  the  powers 
"■kh  which  they  are  invested,  but  the  acts 
which  they  do  within  the  limits  of  their  powers 
I  ■*  referred  to  the  Commonwealth,  and  not  to 
Acta,  as  individuals. 

It  is  true  that  before  the  11th  amendment  of 
the  Constitution  the  States  were  liable  to  be 
sued,  bat  not  as  corporations.  They  were  lia- 
•te  lo  be  sued  as  States,  because  by  the  Consti- 
pation, as  it  stood  before  the  11th  amendment, 
the  judicial  power  extended  to  controversies 
"between  a  State  and  citizens  of  another 
State,  and  between  a  State  and  foreign  States, 
•teens  or  subjects."  Without  this  provision 
«<  the  Constitution,  it  would  surely  never  have 
*«a  pretended  that  because  the  individuals 
Janiag  the  administration  of  the  State  govern- 
ment were  citizens  of  the  State,  or  because  the 
■437*]  State  was  composed  *of  its  citizens,  a 
■til  between  two  States,  or  between  a  State  and 
a  citaen  of  another  Slate,  was  a  suit  between 
causa*  of  different  States.and  therefore  within 
•he  Jurisdiction  of  the  federal  judiciary. 
Hovasb  a.  U.  8.,  Book  11. 


The  case  of  London  and  Wood  (12  Mod.,  669) 
does  not  show  that  only  the  official  members  of 
a  corporation  will  be  noticed  as  parties.  The 
judgment  was  reversed,  because  the  mayor  was 
both  plaintiff  and  judge.  The  strong  good  sense 
of  the  common  law  would  not  permit  substan- 
tial justice  to  be  sacrificed  to  a  legal  fiction,  by 
Buffering  the  same  person  to  be  plaintiff  in  one 
capacity,  and  judge  in  another.  True,  it  was 
said  the  objection  would  not  have  prevailed  if 
one  of  the  aldermen  had  been  plaintiff, — not 
because  he  would  not  have  been  noticed  as  a 
member  of  the  corporation,  but  because  he 
would  not  have  been  both  plaintiff  and  judge. 
Hatsell,  Baron,  said:  "  If  one  of  the  aldermen 
should  bring  an  action  before  the  mayor  and 
aldermen,  that  may  be  a  good  judgment,  be- 
cause it  may  be  a  court  of  mayor  and  aldermen 
without  him,  and  the  plaintiff  would  not  bean 
essential  part  of  the  court."  But  the  mayor  is 
an  essential  part  of  the  court.  No  doubt  if  each 
individual  of  the  commonalty  had  been  an  es- 
sential part  of  the  court  he  would  have  been 
noticed  as  a  party.  As  to  suits  in  the  name  of 
the  people  of  the  State  being  tried  before  a  judge 
who  is  one  of  the  people,  that  is  a  matter  of 
unavoidable  necessity,  and  besides,  the  judge 
has  no  more  interest  in  the  suit  than  anybody 
else,  not  more  than  even  the  defendant  himself. 

It  is  true  that  a  corporation  acts  by  the 
agency  of  natural  persons,  but  no  principle  is 
more  familiar  than  that  the  acts  of  an  agent, 
acting  within  the  limits  of  his  agency,  are  re- 
ferred to  the  principal,  and  regarded  as  the  acts 
of  the  principal  only,  and  not  of  the  agent.  A 
corporation  sues  and  defends  suits  by  attorney. 
He  is  the  natural  person  by  whom  the  personal 
acts  of  suing  and  defending  are  done,  yet  no- 
body ever  imagined  that  he  is  the  party  to  the 
suit.  The  official  members  are  concerned  in 
the  suit  in  their  corporate  character  as  well  as 
the  private  members,  and  it  is  as  much  con- 
founding the  distinction  between  the  natural 
and  corporate  character  to  call  the  official 
members  parties  to  the  suit,  as  it  is  to  call 
the  private  members  parties.  To  say  that 
the  corporate  name  represents  the  private  mem- 
bers not  as  persons,  but  as  a  faculty,  and  the 
official  members  alone  as  individuals  or  persons, 
is  an  incomprehensible  refinement — very  little  ^ 
better,  in  fact,  than  a  mere  jargon  of  words 
without  meaning.  The  truth  of  the  matter  is 
well  expressed  by  Chief  Justice  Marshall  in  The 
Bankofthe  United  State*  v.  McKenzie  (2  Brock. , 


•"The  president  and  directors  at  [»538 
Philadelphia  are  neither  the  nominal  nor  real 
plaintiffs.  The  nominal  plaintiffs  are  the  pres- 
ident, directors  and  company;  the  real  plaint- 
iffs are  all  the  stockholders:  the  corporate  body 
consists  of  all  the  stockholders,  and  acts  by  a 
name  comprehending  all  the  stockholders." 

But  in  point  of  fact,  this  action  is  brought 
against  all  the  members  of  the  corporation  in 
their  corporate  character,  and  not  against  the 
official  members  only.  The  corporation  is  sued 
as  one  whose  members  are  citizens  of  South 
Carolina.  If  the  official  members  only  are  to 
be  regarded  as  parties,  why  was  it  not  sued  as 
a  corporation  whose  president  and  directors  are 
citizens  of  South  Carolina? 

It  seems  to  be  admitted  that  though  by  the 
Constitution  the  judicial  power  of  the  United 
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States  extends  to  cases  between  citizens  of  differ- 
ent States,  the  Judiciary  Act  confers  jurisdic- 
tion on  the  circuit  courts  only,  as  between  cit- 
izens of  the  Slate  where  the  suit  is  brought  and 
citizens  of  another  State.  But  it  is  said  that 
since  the  Act  of  1839,  when  one  of  two  parties 
to  a  joint  contract  is  sued,  he  cannot  plead  the 
nonjoinder  of  the  other  party  who  resides  in 
another  State,  and  is  not  found  in  the  district 
where  the  suit  is  brought.  This  is  because  the 
Act  of  1839  authorizes  the  plaintiff  to  sue  each 
of  the  parties  separately,  as  if  the  contract  were 
joint  and  several.  But  the  suit  must  still  be 
"  between  a  citizen  of  the  State  in  which  the 
suit  is  brought  and  a  citizen  of  another  State." 
And  therefore  a  citizen  of  New  York,  having 
two  joint  debtors,  one  a  citizen  of  Pennsylvania, 
and  the  other  a  citizen  of  Virginia,  could  not 
sue  either  of  them  in  the  Circuit  Court  in  New 
Jersey,  and  even  the  voluntary  appearance  of 
the  defendant  would  not  give  the  court  juris- 
diction of  the  case.  And  h  they  were  found  in 
Pennsylvania,  and  sued  jointly  in  the  Circuit 
Court  there,  they  might  plead  to  the  jurisdic- 
tion that  the  case  was  not  one  between  citizens 
of  the  State  in  which  the  suit  was  brought  and 
a  citizen  of  another  State;  nor  would  the  vol- 
untary appearance  of  the  citizen  of  Virginia 
make  it  such  a  case,  so  as  to  bring  it  within  the 
jurisdiction. 

The  objection  in  this  case  is,  not  that  some  of 
the  defendants  are  sued  in  a  district  in  which 
they  were  not  found,  but  that  a  suit  is  brought 
in  the  Circuit  Court  in  South  Carolina  by  a  cit- 
izen of  New  York  against  citizens  of  South 
Carolina  and  citizens  of  North  Carolina;  for  a 
suit  against  a  corporation  is  a  suit  against  all 
the  members  in  their  corporate  character.  If 
Baring  and  Rutherford  had  happened  to  be  in 
South  Carolina  when  the  suit  was  commenced, 
539*1  "still  being  citizens  of  North  Carolina, 
it  would  not  be  a  suit  "  between  citizens  of  the 
State  in  which  the  suit  is  brought  and  a  citi- 
zen of  another  State."  And  the  voluntary  ap- 
pearance and  consent  of  Baring  and  Ruther- 
ford, and  every  other  member  of  the  corpora- 
tion, each  in  his  natural  character,  and  of  all 
the  members  collectively  in  their  corporate  char- 
acter, would  not  remove  the  objection. 
4fr  All  the  members  of  the  corporation  may  be 

said,  in  a  certain  ideal  and  fictitious  sense,  to 
be  residents  of  South  Carolina  in  their  corpo- 
rate character,  because  the  corporation  of  which 
they  are  members  resides  there.  But  the  cor- 
poration is  not  a  citizen,  and  therefore  they  are 
not  citizens  of  8outh  Carolina  in  their  corporate 
character.  By  becoming  members  of  the  cor- 
poration, they  have  subjected  themselves  to  be 
sued  in  their  corporate  character  in  any  court 
of  general  jurisdiction  in  South  Carolina,  but 
they  could  not,  either  by  a  general  or  particu- 
lar consent,  give  jurisdiction  to  the  Circuit 
Court  of  a  cause  of  which  it  is  not  authorized 
by  its  fundamental  law  to  take  cognizance. 

Again:  It  is  said  that  if  the  company  were  a 
copartnership,  having  its  office  and  carrying  on 
business  in  South  Carolina,  and  Baring  and 
Rutherford,  two  of  the  partners,  residing  in 
North  Carolina,  their  appearance  would  be  dis- 
pensed with ;  and  this  position  is  fonnded  on 
the  Act  of  1839.  Since  that  act  it  is  conceded 
that  if  they  were  partners  in  an  incorporated 
company  they  might  have  been  omitted  alto- 
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gether,  and  then  all  the  defendants  being  ril 
zens  of  South  Carolina,  the  jurisdiction  woul 
be  clear.  But  if  they  were  included  in  the  a. 
tion,  and  described  in  the  writ  and  declaratio 
as  citizens  of  North  Carolina,  so  that  it  aj 
peared  on  the  record  that  the  suit  was  not  ot 
"between  citizens  of  the  State  in  which  ti 
suit  was  brought  and  a  citizen  of  another  State, 
it  is  very  difficult  to  conceive  how  the  jurisdii 
tion  could  be  sustained.  Or,  if  they  were  dt 
scribed  as  citizens  of  South  Carolina,  and  to 
untarily  appeared  and  pleaded,  not  that  the 
were  not  found  in  the  district  of  South  Carol 
na,  which  is  mere  matter  of  procedure,  and : 
waived  by  the  appearance,  but  that  they  wa 
citizens  of  North  Carolina,  so  that  the  case  wi 
not  between  citizens  of  South  Carolina  and 
citizen  of  New  York,  which  is  matter  of  J 
ri8diction,  there  can  be  no  doubt  that  as  to  the 
the  plea  must  have  prevailed.  Though,  pe 
haps,  the  court  might  then  have  proceede 
against  the  other  defendants  as  if  they  hi 
never  been  joined.  But  however  this  may  1 
in  the  case  of  a  mere  partnership,  it  is  wbol 
out  of  the  question  in  the  case  of  a  corporarioi 
•Who  ever  yet  heard  of  an  action  or  [*54 
a  judgment  against  a  part  only  of  the  membe 
of  a  corporation  on  a  contract  of  the  corpoi 
tion? 

Surely  if  anything  is  settled  beyond  all  co 
troversy,  it  is  that  an  individual  member  of 
corporation,  or  any  number  of  members  k 
than  the  whole  united  under  the  corpora 
name,  and  in  the  corporate  character,  cam* 
be  sued  on  a  contract  of  the  corporation.  Tha 
indeed,  is  the  very  thing  which  constitutes  tl 
chief  inducement  to  the  formation  of  incorp 
rated  companies. 

There  could  be  no  action  in  this  contract  b 
against  the  corporation,  by  the  corporate  nam 
which  includes  all  the  members  in  their  corn 
rate  character  and  connection — those  who  a 
citizens  of  North  Carolina,  as  well  as  those  wl 
are  citizens  of  South  Carolina;  nor  could  the 
be  any  judgment  which  would  not  include  tl 
North  Carolina  members  with  those  in  Sou 
Carolina.  An  action  against  a  corporation 
an  action  against  all  the  members  of  the  cc 
poration,  in  the  corporate  name  and  charade 
which  necessarily  imply  the  corporate  uni< 
and  association  of  all  the  members,  and  exclui 
the  idea  of  any  separate  identity  or  Ilabilit 
with  reference  to  the  subject  matter  of  the  su 

But  it  is  said  that  Baring  and  Ruthcrf  or 
considered  as  partners,  were  dormant  partnei 
and  that  dormant  partners,  as  defendants,  a 
not  only  not  necessary  parties,  but  are  not  I 
lowed  to  become  parties  to  the  record  wbe 
they  were  not  so  to  the  contract,  and  thus 
defeat  by  surprise  (which  might  be  a  fraud] 
plaintiff  who  had  never  heard  of  them. 

They  were  no  more  dormant  partners  tbi 
any  other  stockholders,  not  more  even  than  tl 
directors.  There  is  nothing  in  the  name  of  t] 
corporation  to  indicate  who  are  the  preside 
and  directors,  any  more  than  who  are  the  pi 
vate  members,  and  it  is  almost  as  easy  in  pel 
of  fact,  for  a  stranger  to  ascertain  who  are  tl 
private  members  as  who  are  the  official  mei 
bers.  The  corporation  is  sued,  as  It  must  li 
by  the  corporate  name,  and  no  individual  mei 
ber  can  come  in  and  say,  I  ought  to  he  includi 
in  the  action,  and  am  not,  nor  can  the  wlx 
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body  say,  there  is  a  member  who  ought  to  be 
god  is  not  included  in  the  action.  Whoever  is 
a  member  is  included  under  the  corporate  name, 
tad  whoever  is  not  included  under  the  corpo- 
rate same,  is  not  a  member.  Dellautort  v. 
Saaden  (1  Barn.  &  Adol. ,  898)  is  no  more  than 
this. 

Again:  It  is  said  that  if  Baring  and  Ruther- 
ford appeared  voluntarily,  it  is  certain  the  court 
would  have  jurisdiction,  for  so  says  the  Act  of 
541*]*1839.  But  the  Act  of  1889  says  no  such 
thing.  It  does  not  enlarge  the  jurisdiction  of 
the  circuit  courts  so  as  to  make  it  extend  to  all 
•sht  between  citizens  of  different  States,  no 
natter  where  brought,  provided  the  defend 
Mil  can  be  found  in  the  district  or  voluntarily 
appear.  It  leaves  the  matter  of  jurisdiction 
depending  on  the  citizenship  of  the  parties.con- 
lied  as  it  was  by  the  Act  of  178U,to  cases  "  be- 
tween citizens  of  the  State  in  which  the  suit  is 
btooxht  and  citizens  of  other  States,"  and  only 
provides  that  when  the  case  is  within  the  juris- 
diction, that  is,  when  it  is  a  case  "  between 
ertitena  of  the  State  in  which  the  suit  is  brought 
sad  citizens  of  another  State,"  if  the  defendants 
ToUmtarily  appear,  though  not  inhabitants  of, 
or  found  in  the  district,  the  court  may  proceed 
to  adjudicate  the  cause;  or  if  some  of  them  are 
found  in  the  district,  or  voluntarily  appear,  and 
others  are  not  found,  and  do  not  appear,  those 
who  are  found,  or  do  appear,  may  be  proceeded 
against  without  prejudice  to  the  others.  For 
example,  the  Circuit  Court  in  New  York  would 
have  jurisdiction  of  a  suit  brought  by  a  citizen 
of  Hew  York  against  several  defendants  citi- 
teas  of  South  Carolina  and  North  Carolina,  be- 
erase  it  would  be  a  case  "  between  a  citizen  of 
the  State  in  which  the  suit  was  brought  and 
citizens  of  other  States,"  but  unless  the  defend- 
ant* were  found  in  New  York,  or  voluntarily 
appeared,  they  could  not  be  proceeded  against. 
Sice  the  Act  of  1889,  if  either  of  them  was 
bond  in  New  York.or  voluntarily  appeared,  he 
wight  be  proceeded  against  alone, and  could  not 
plead  the  nonjoinder  of  the  others.  This  is  the 
effect  of  the  judicial  exposition  given  to  the 
proviso  of  the  11th  section  of  the  Act  of  1789, 
■a  Qraeie  v.  Palmer  (8  Wheat.,  890),  and  of 
Ike  Act  of  1889. 

But  the  Circuit  Court  in  New  Jersey  would 
art  have  jurisdiction  of  a  suit  between  the  same 
parties,  because  neither  of  them  being  a  citizen 
tf  Mew  Jersey,  it  would  not  be  a  case  "  be- 
tween a  citizen  of  the  State  in  which  the  suit 
was  brought  and  citizens  of  other  States,"  and 
e*ea  if  the  defendants  were  found  in  New 
fasey,  or  voluntarily  appeared,  they  could  not 
be  proceeded  against;  for  to  use  the  language  of 
*e  Attorney -General  in  this  very  case,  "who 
**er  heard  before  that  the  voluntary  appearance 
of  a  citizen  of  a  State  (jives  jurisdiction  to  the 
federal  courts  in  a  case  in  which  that  jurisdic- 
ttaa  depends,  not  on  the  character  of  the  cause, 
fine  state  of  the  pleadings,  or  the  service  of 
ztseesa— (till  less  the  will  of  an  individual — 
not  simply  on  the  fact  of  citizenship  or  no  citi- 
«4S*]zenship,or  as  *it  is  commonly  expressed, 
•■the  character  of  the  parties;  that  is,  on  a 
"■fact  and  ascertained  civil  status  in  the  par- 
Has." 

Sow.the  civil  ttatut  on,which  the  jurisdiction 
•the  Circuit  Court  depends  is,  that  the  parties 
•»  one  aide  should  be  citizens  of  the  State  in 
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which  the  suit  is  brought,  and  those  on  the 
other  side,  citizens  of  one  or  more  of  the  other 
States;  and  as  citizens  of  North  Carolina  are 
and  must  be  included  as  defendants  in  this  ac- 
tion with  citizens  of  South  Carolina,  under 
the  corporate  name,  neither  the  plaintiff  nor 
defendants  are  citizens  of  the  State  in  which 
the  suit  is  brought,  and  therefore  the  parties 
have  not  the  civil  ttatut  necessary  to  give  the 
court  jurisdiction,  and  the  want  of  this  neces- 
sary ttatut  cannot  be  supplied  by  consent. 

Again:  It  is  said  that  corporations  aggregate 
in  this  country  are  without  the  capacity  of 
contracting,  except  through  guardians,  trust- 
ees, or  curators,  and  that  in  this  respect  they 
are  like  minors  and  lunatics;  yet  nothing  is 
more  certain  than  that  in  all  the  corporations 
with  which  we  are  acquainted  in  this  country, 
the  ultimate  power  of  making  by-laws  for  the 
government  of  the  corporation,  and  of  other- 
wise controlling  the  action  of  the  official  mem- 
bers, resides  in  the  body  of  the  members,  and 
is  frequently  exercised  by  them;  but  who  ever 
heard  of  a  minor,  or  a  lunatic,  prescribing 
rules  for  the  government  of  his  guardian  or 
curator? 

But  it  is  affirmed  that  in  a  corporation  all  the 
parts  are  not  the  whole.  Now,  nothing  is  more 
true  than  that  a  corporation  aggregate,  consist- 
ing of  a  given  number  of  individuals, is  in  legal 
contemplation,  for  all  purposes  of  administra- 
tions, rights,  obligations,  and  procedure,  a  dif- 
ferent thing  from  the  aggregate  of  the  individ- 
uals composing  it.  The  legal  entity,  the  cor- 
poration, is  a  different  thing  from  the  natural 
persons,  the  members,  but  it  is  nevertheless 
true  that  the  corporation  includes  all  the  mem- 
bers, and  that  any  one  of  them  is  just  as  much 
a  part  of  the  corporation  as  any  other.  It  is 
not  denied  that  in  the  language  of  Savigny, 
cited  by  the  learned  counsel,  "  a  corporation 
consists  of  the  whole,  formed  of  its  members," 
but  it  is  not  always  true  that  the  will  of  a  bare  . 
numerical  majority  of  the  members  is  the  will ' 
of  the  corporation,  and  has  the  disposal  of,  and 
is  invested  with  all  the  rights  of  the  corpora- 
tion. That  depends  upon  the  charter.  In  all 
cases  it  is  necessary  that  the  concurring  will  of 
a  part  of  the  members  should  constitute  the 
will  of  the  corporation,  since  the  concurrence 
of  all  the  members  would  be  generally  imprac- 
ticable. 

•But  admitting  all  that  is  said  on  this  [*543 
point,  the  will  of  one,  or  a  few,  or  even  a  ma- 
jority of  the  members  of  a  corporation,  has 
nothingto  do  with  the  domicil  of  the  corpora- 
tion. Does  anybody  suppose  that  if  nine 
tenths  of  the  members  of  this  corporation  were 
citizens  and  residents  of  New  York,  the  domi- 
cil of  the  corporation  would  be  any  less  in 
South  Carolina  than  if  all  the  members  were 
citizens  and  residents  of  South  Carolina;  or  that 
it  would  be  any  less  liable  to  be  sued  in  South 
Carolina  in  a  court  of  general  jurisdiction ;  or 
that  it  could  be  sued  in  any  court  in  New  York. 

It  might  be  frivolous  and  impertinent  in  a 
court  of  general  jurisdiction  to  plead  to  a  suit 
brought  against  a  corporation,  created,  estab- 
lished, and  transacting  all  its  business  in  South 
Carolina,  that  one  or  two  individual  stock- 
holders reside  in  a  neighboring  State,  and  there- 
fore the  corporation  is  exempt  from  suit  in  the 
forum  domicilii.    Such  a  plea  would  be  wholly 
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inadmissible  if  the  plaintiff  bad  brought  his 
action  in  the  State  court  of  South  Carolina,  the 
real  forum  domicilii.  But  it  is  neither  frivolous 
nor  impertinent  when  the  action  is  brought  in 
the  Circuit  Court  in  South  Carolina,  which 
certainly  has  no  jurisdiction  of  The  cause.unless 
it  is  a  suit  between  citizens  of  South  Carolina 
and  a  citizen  or  citizens  of  some  other  State 
(the  corporation  itself  not  being  a  citizen  of  any 
State,  and  the  jurisdiction  depending  on  the 
citizenship  of  the  members),  to  plead  that  two 
of  the  members  are  not  citizens  of  South  Caro- 
lina, but  citizens  of  North  Carolina. 

Again:  It  is  said  that  in  The  Bank  of  the 
United  State*  v.  Deteaux  t  he  court  looked  beyond 
the  corporation  to  the  individuals  composing 
it  only  for  the  purpose  of  sustaining  the  juris- 
diction, and  The  Bank  of  the  UnUed  State*  v. 
The  Planters'  Bank  of  Georgia  is  invoked  to 
show  that  they  will  not  look  beyond  the  cor- 
poration to  defeat  the  jurisdiction.  The  truth 
is,  that  the  court  looks  beyond  the  corporation 
neither  for  the  purpose  of  sustaining  nor  defeat- 
ing the  jurisdiction,  but  simply  for  the  purpose 
of  ascertaining  whether  the  citizenship  of  the 
parties  is  such  as  to  bring  the  cause  within  the 
jurisdiction.  If  in  The  Bank  of  the  United 
States  v.  Deveaux  they  had  found  that  some  of 
the  stockholders  of  the  Bank  of  the  United 
States  were  citizens  of  the  same  State  with  the 
defendants,  so  that  it  was  not  a  case  "  between 
citizens  of  different  States,"  or  that  one  of  the 
defendants  was  a  citizen  of  some  other  State 
than  Georgia,  so  that  it  was  not  a  case  "  be- 
tween citizens  of  the  State  in  which  the  suit 
544*1  was  brought  and  'citizens  of  another 
State,  they  would  certainly  not  have  taken 
cognizances  of  the  cause. 

There  is  no  reason  to  believe  that  the  course 
of  this  court,  with  respect  to  suits  by  or  against 
corporations,  was  at  all  influenced  by  the  al- 
leged practice  of  the  ecclesiastical  courts  in 
England,  of  which  not  the  least  notice  was 
taken  in  the  leading  case  of  The  Bank  of  the 
United  State*  v.  Deteaux. 

The  only  point  of  resemblance  is,  that  both 
look  beyond  the  corporation  to  the  individual 
members,  but  the  ecclesiastical  courts  dealing 
only  in  ecclesiastical  censures  and  discipline, 
which  would  be  powerless  and  nugatory  against 
the  corporation  or  its  property,  proceed  directly 
against  the  persons  of  the  members,  who  are 
cited  by  their  proper  names  with  the  addition 
of  their  corporate  style;  whereas,  this  court 
looks  beyond  the  corporation  only  to  ascertain 
whether  the  citizenship  of  the  members  is  such 
as  to  give  it  jurisdiction,  and  that  being  as- 
certained, proceeds  against  the  corporation. 

The  ecclesiastical  courts,  it  is  to  be  observed, 
take  notice  of  and  proceed  against  all  the  mem- 
bers, and  not  the  curators  or  directors  only,  as 
the  counsel  suppose.  In  the  case  of  Thurtfield 
v.  Jone*  (Skinner,  27,  28),  the  Master  and 
Wardens  of  the  Waxchandlers  Co.  were  the 
whole  corporation. 

It  is  said  that,  at  all  events,  it  is  sufficient 
that  a  majority  of  the  members  should  have 
the  requisite  citizenship;  for  that  a  majority 
wills  and  acts  for  the  corporation.and  is  indeed 
the  corporation.  But,  besides  that,  it  is  not 
always  or  generally  true  that  the  ultimate  power 
to  will  and  act  for  a  corporation  resides  in  a 
numerical  majority  of  the  members;  even  if  it 
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were  true,  yet  there  is  a  very  clear  and  obvious 
distinction  between  the  majority  of  a  body  of 
individuals  and  the  whole  body.  If  a  majoritT 
of  the  members  be  indeed  the  whole  corpora 
tion,  then  it  follows  as  a  matter  of  course  thai 
the  minority  are  no  part  of  the  corporation.  By 
parity  of  reasoning,  if  the  members  of  a  mere 
copartnership  should  agree  that  a  majority  of 
the  partners  should  control  its  affairs,  such 
majority  would  be  the  partnership,  and  rait 
might  be  brought  against  the  partnership  in  the 
Circuit  Court  of  the  United  States  by  a  person 
who  was  a  citizen  of  the  same  State  of  which 
the  minority  of  the  copartnership  were  citizens. 

It  is  admitted  by  the  learned  counsel  that  th* 
case  of  The  Bank  of  Vielaburg  v.  Slocomb  (14 
Peters)  settles  the  doctrine  so  far  as  to  treat 
corporations  precisely  as  if  they  were  privati 
partnerships;  but  *this  is  only  with  [*54fl 
reference  to  the  question  of  jurisdiction  as  de 
pending  on  the  citizenship  of  the  parties.  Tba 
case  is  very  far  from  having  settled  that  as  t< 
the  rights  and  obligations  of  the  individua 
members,  and  the  mode  of  judicial  procedun 
a  corporation  is  to  be  regarded  as  if  it  were  i 
private  partnership.  And  it  is  useless  to  appea 
to  the  Act  of  1889  to  sustain  that  position.  I 
is  impossible  so  to  torture  that  act  as  to  maki 
it  mean  that  a  party  having  a  demand  agains 
a  corporation,  founded  on  a  contract  of  the  cot 
pore  tion,  might  sue  a  part  of  the  members, am 
obtain  judgment  against  them  exclusively  0 
the  rest.  In  the  case  of  a  private  partnersbi 
Congress  might  authorize  the  suing  of  a  pat 
of  the  members  of  the  firm  for  a  partnersbi 
obligation,  because  they  are  all  individual) 
bound,  and  whether  they  shall  be  proceed* 
against  jointly  or  severally  is  mere  matter  c 
procedure.  But  nothing  is  more  certain,  ii 
deed  nothing  has  been  more  strenuously  insist 
ed  on  by  the  learned  counsel  themselves,  tha 
that  the  members  of  a  corporation  are  not  it 
dividually  bound  by  the  obligations  of  thecoi 
poration.  How,  then,  can  Congress  be  suppose 
to  have  intended  to  enact,  that  in  the  courts  c 
the  United  States  a  part  of  the  members  of 
corporation  should  be  held  bound  by  the  cot 
tracts  of  the  corporation,  and  that  judgmei 
should  be  given  against  them  on  account  c 
such  contracts?  Surely  such  a  law,  not  men 
ly  regulating  the  procedure  of  the  courts,  bti 
totally  changing  the  relative  rights  and  obligt 
lions  of  the  parties  to  a  contract,  and  creaun 
new  obligations  and  liabilities  entirely  differa 
from  those  which  the  parties  intended  to  oni 
tract,  would  be  utterly  inconsistent  with  th 
plainest  principles  of  constitutional  liberty  an 
common  right.  And  nothing  but  the  most  ui 
equivocal  language  could  induce  the  court  t 
suppose  that  such  was  the  intention  of  Coi 
gress. 

If  the  defendants  in  error  found  themselvt 
upon  the  Act  of  1889  to  be  consistent,  the 
ought  to  have  entered  their  judgment  on] 
against  the  South  Carolina  members.  Thi 
would  have  been  their  proper  course,  and  I 
would  have  been  something  novel  and  origins, 
but  they  have  entered  their  judgment  again, 
the  corporation  by  its  corporate  name,  incliM 
ing  the  North  Carolina  members  as  well  ss  t) 
rest. 

It  is  said  that  the  construction  of  the  Act  4 
1789,  for  which  we  contend,  is  inadnuaaibi 
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because  it  would  exclude  all  joint  suite  what- 
ever from  the  jurisdiction  of  the  federal  courts 
— that  the  words  are  "between  a  citizen  (not 
citizens)  of  the  State  in  which  the  suit  is  bought 
546*1  'and  a  citizen  (not  citizens)  of  another 
Bute,  and  it  is  asked  very  triumphantly  why  a 
plural  signification  should  be  given  to  the  word 
citizen,  so  aa  to  permit  joint  actions  to  be 
brought,  and  not  to  the  word  "State,"  so  as  to 
embrace  actions  between  citizens  of  several 
Afferent  States.  There  is  no  reason  why  the 
word  "State"  should  not  be  generalized  by  a 
plural  construction  as  well  as  the  word  citizen ; 
tad  accordingly  it  has  been  freely  admitted 
throughout  the  whole  argument  that  an  action 
■irht  be  brought  in  the  Circuit  Court  by  or 
•gainst  citizens  of  several  States,  provided  it 
wa»  between  "citizens  of  the  State  in  which 
Ike  wit  was  brought  and  citizens  of  other 
Sales,"  as  it  might  well  be.  But  there  is  a 
nuon  so  obvious,  that  it  is  surprising,  and 
almost  incredible,  it  should  have  escaped  the 
aooce  of  the  learned  counsel,  why  the  words 
"State  in  which  the  suit  is  brought"  should  not 
awe  a  plural  construction,  and  that  is  simply 
Hat  the  State  in  which  the  suit  is  brought 
can  be  but  one. 

I  1  As  to  the  objection  that  the  State  of  South 
Carolina  is  a  stockholder,  it  is  said -that  if  an  in- 
!  tat,  or  a  married  woman,  a  citizen  of  New 
!  York, were  one  of  a  partnership  in  Charleston, 
it  would  be  no  objection  as  between  the  plaint- 
it,  a  citizen  of  Mew  York,  and  the  other 
partners,  citizens  of  South  Carolina,  because 
fae  infant,  or  married  woman,  not  being  suable 
•taD,  would  be  omitted,  and  the  action  would 
be  brought  only  against  the  other  partners.and 
■a  the  State  of  South  Carolina,  not  being  sua- 
ble, cannot  be  regarded  for  any  purpose  as  a 
Attendant  to  this  suit,  and  therefore  the  other 
■ember*  of  the  corporation  are  the  only  de- 
tad lints.  Passing  over  the  obvious  distinction 
■•at  the  infant  and  married  woman  are  omit- 
ted, because,  being  incapable  of  contracting, 
fce  contract  is  in  fact  only  the  contract  of  the 
parties,  and  that  the  State  is  capable  of 
as  this  court  has  repeatedly  deter- 
(Fleteher  v.  Peek,  6  Cranch,  87;  New 
*r*t  v.  Wilton,  7  Cranch,  164;  Dartmouth 
ft&SB  v.  Woodward,  4  Wheat.,  678;  Green  v. 
Ktft,  8  Wheat.,  1.)  There  is  another  and  a 
fii  luuive  answer  to  this  argument. 

There  is  no  doubt  that  infants  and  married 
MM  may  be  members  of  a  corporation,  and 
fc  their  corporate  character  would  be  bound 
vM  the  other  members  by  the  contracts  of  the 
(•mention.  It  is  equally  certain  that  an  ac- 
ton against  the  corporation  would  be  as  much 
•a  action  against  them  as  against  the  other 
■embers,  and  that  their  coverture  or  infancy 
'Moid  not  protect  them  in  their  corporate  in- 
tubate from  judgment  and  its  consequences. 
•47*]  In  other  words,  "though  not  capable 
*f  contracting  or  suable  in  their  natural  charac- 
ta,  as  members  of  a  corporation,  in  their  cor- 
•onUe  character  they  are  both — and  the  coun- 
»al  cannot  forget  that  they  themselves,  in  this 
»J  ease,  have  cited  The  Bank  of  the  United 
*<•»  t.  The  Planter**  Bank  of  Georgia,  to 
•bow  that  a  State,  as  a  member  of  a  corpora- 
te, »  suable  in  the  corporate  name  with  the 

**tar  members. 
*•  the  third  objection,   it  is  said,  resolves 
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itself  into  the  question  whether  Mr.  Laffan  is  a 
defendant  in  this  suit,  or,  in  other  words,  a 
member  of  the  Louisville,  Cincinnati  and 
Charleston  Railroad  Company. 

According  t<T  the  law  of  corporations,  Mr. 
Laffan  is  not  a  defendant;  and  so,  according  to 
the  same  law,  no  individual  member  of  the  rail- 
road company  is  a  defendant.  But  according 
to  the  Constitution  of  the  United  States,  as  in- 
terpreted by  this  court,  with  reference  to  the 
iurisdiction  of  the  federal  judiciary,  either 
.laffan  is  a  defendant,  or  the  Bank  of  Charles- 
ton in  its  corporate  character  is  a  defendant; 
and  in  either  case  the  jurisdiction  cannot  be 
sustained.  It  is  said  if  he  was  a  member,  he 
would  be  entitled  to  the  same  privileges  with 
other  members.butheis  incapable  of  doing  any 
act  which  it  requires  a  member  of  the  company 
to  do.  By  the  law  of  the  corporation  he  is  not 
a  member.  That  law  regards  only  the  Bank 
of  Charleston  in  its  corporate  character  as  a 
member,  and  does  not  see  or  recognize  the  in- 
dividuals of  which  it  is  composed.  But  this 
court  is  not  governed  by  that  law  in  deciding 
the  question  of  jurisdiction.  With  reference 
to  that  question,  it  regards  only  the  individuals 
composing  the  Bank  of  Charleston,  and  con- 
siders them  as  joint  holders  of  an  interest  in 
the  railroad  company,  and  in  that  view  Laffan 
is  just  as  much  a  member  of  the  company  as  if 
he  were  one  of  a  partnership  firm  holding 
shares  in  it. 

It  is  said,  though  he  has  an  interest  in  the 
corporation  sued,  it  is  of  the  same  kind  as  that 
which  creditors  or  legatees  have  in  the  testator's 
estate,  or  a  eettiu  que  trust  in  the  trust  estate. 
In  the  case  of  an  executor  or  trustee,  he  alone 
is  the  legal  partv — he  has  the  whole  legal  in- 
terest, as  is  said  by  this  court  in  the  case  of  The 
Bank  of  the  United  State*  v.  Deveaux.  But  in 
the  case  of  a  corporation,  the  legal  interest  is  in 
the  body  corporate — the  artificial  person,  which 
this  court  for  the  purposes  of  this  question  re- 
gards as  a  common  name  and  description  of  the 
natural  persons  composing  the  corporation ;  and 
it  is  impossible  to  deny  in  any  rational  and  real 
sense,  that  Mr.  Laffan  is  one  of  the  natural 
persons  of  which  the  railroad  company  is  com- 
posed, "though  he  has  not,  by  the  law  [*548 
of  the  corporation  as  an  individual,  a  right  to 
vote  in  the  corporation,  and  is  not,  as  an  in- 
dividual, liable  to  its  burdens,  because  there  is 
another  artificial  person  interposed  between 
him  and  the  railroad  company,  which  by  the 
law  of  the  corporation  exercises  the  powers  and 
is  subject  to  the  burdens  of  a  member. 

It  is  argued  that  the  court  has  jurisdiction, 
because  all  the  persons  sued  are  citizens  of 
South  Carolina.  According  to  the  view  taken 
by  this  court  in  the  first  instance,  for  the  pur- 
pose of  maintaining  the  jurisdiction,  the  per- 
sons sued  are  the  natural  persons  who  compose 
the  corporation :  and  Laffan,  as  has  just  been 
shown,  is  one  of  the  natural  persons  composing 
the  corporation,  though  be  is  not  by  the  law  of 
corporations  in  his  individual  character  a  cor- 
porator. It  is  true,  that  if  the  Legislature  of 
South  Carolina  had  exempted  the  Bank  of 
Charleston  from  the  ordinary  jurisdiction,  that 
would  not  have  extended  to  every  joint  stock 
company  in  which  the  bank  might  become  a 
shareholder,  but  that  is  because,  in  the  ordinary 
jurisdiction,  it  would  be  immaterial  who  were 
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the  members  of  the  corporation  sued,  the  suit ' 
being  against  the  corporation  as  a  legal  entity,  i 
If  the  ordinary   jurisdiction    were  expressly 
limited  to  cases  against  corporations,  of  which  I 
all  the  members  were  subject  to  the  jurisdiction ;  | 
then,  if  it  appeared  by  the  pleadings  that  the  , 
Bank  of  Charleston  was  a  member  of  the  cor-  j 
poration  sued,  and  that  bank  was  not  liable  to 
the  jurisdiction,  the  court  certainly  would  not 
take  cognizance  of  the  suit. 

It  is  not  true  that  the  shares  of  a  company  may 
belong  to  an  inanimate  object.  It  may  happen 
that  some  of  the  shares  of  a  company  may 
belong  to  nobody,  as  in  the  case  of  a  dead  man, 
whose  estate  is  unrepresented ;  but  in  such  case 
the  owners  of  the  other  shares  would  be  all  the 
members  of  the  company,  and  it  would  be  no 
objection  to  the  jurisdiction  that  some  of  the 
shares  belonged  to  nobody.  Again,  it  is  said. 
that  when  shares  in  a  corporation  are  held  by 
another  corporation,  they  belong  to  the  govern- 
ment of  the  corporation,  as  trustee  for  the  cor- 
porate uses;  but  this  is  no  more  true  of  shares 
in  a  corporation  held  by  another  corporation 
than  it  is  of  any  other  property  held  by  them; 
they  belong  to  the  whole  body  and  not  to  a  part; 
that  is,  the  legal  estate  is  in  the  whole  body  and 
not  in  the  governing  members  in  trust  for  the 
others.  It  is  suggested  that  the  Bank  of  Charles- 
ton would  have  been  incompetent  to  make 
the  contract  on  which  this  action  is  founded; 
and  if  this  could  be  regarded  as  an  action 
against  the  bank,  it  might  have  been  resisted  as 
549*]  founded  on  *an  illegal  contract.  But 
a  corporation  might  be  created  for  the  very 
purpose  of  doing,  and  would  of  course  be 
competent  to  do  what  no  individual  member  of 
the  corporation  would  be  competent  to  do,  yet 
it  would  not  follow  that  the  corporation  had 
no  members,  or  that  an  action  against  the  cor- 
poration would  not  be  an  action  against  the 
members  in  their  corporate  character. 

As  to  this  objection,  it  might  have  been  suffi- 
cient to  observe,  that  the  plaintiffs  in  error  are 
very  far  from  insisting  that  the  court  shall  look 
into  the  composition  of  the  Bank  of  Charles- 
ton and  the  Charleston  Insurance  and  Trust 
Company.  They  are  content  that  those  corpo- 
ral ions  shall  be  considered  simply  as  legal  enti- 
ties, without  regard  to  the  individuals  compos- 
ing them. 

It  is  certain  they  are  not  citizens,  but  they 
are  members  of  the  railroad  company,  and 
therefore  this  action  against  the  company  would 
not  be  an  action  against  citizens,  if  the  individ- 
uals composing  those  corporations  were  not 
regarded.  But  this  court  has  thought  proper, 
wiih  a  view  to  the  jurisdiction  of  the  federal 
judiciary,  to  regard  an  action  against  a  cor- 
poration as  an  action  against  the  natural 
persons  composing  it.  And  if  it  appears 
that  one  of  the  members  of  the  corporation 
sued  is  not  an  individual  entering  directly  into 
its  composition  in  his  natural  character,  but 
another  corporation,  that  is,  an  association  of 
individuals  entering  together  under  a  corporate 
name  and  in  the  corporate  character  into  the 
composition  of  the  first  corporation,  they  are, 
beyond  all  question,  individuals  contributing 
to  make  up  the  corporation  sued;  and  there  is 
no  imaginable  reason  why  they  should  not  be 
regarded  as  defendants  and  their  citizenship 
considered,  which  would  not  be  equally  strong 
874 


against  regarding  the  immediate  individal  mem- 
bers as  defendants,  and  considering  their  citi- 
zenship. Why  should  not  they  be  seen  through 
two  corporations  as  well  as  through  one?  It  is 
no  sound  objection  that  in  pushing  the  analysis 
beyond  the  first  corporation  to  the  second,  yoo 
may  meet  with  a  third  and  so  on  through  many. 
The  object  of  all  judicial  investigation  is  truth, 
and  where  it  is  attainable,  there  is  surely 
nothing  absurd  or  ridiculous  in  pursuing  it 
through  every  cover  to  the  end.  The  search 
could  never  prove  interminable :  it  must  sooner 
or  later  terminate  in  disclosing  some  individual 
not  having  the  requisite  citizenship,  so  as  to 
render  its  further  prosecution  unavailing,  as  in 
this  case, or  in  reducing  the  corporation  sued  to 
its  original  elements,  and  showing  thai  they 
were  all  persons  possessing  the  necessary  civil 
status. 

The  whole  argument  for  the  defendant  in 
error,  is  an  effort  to  construe  *the  Con-  [*560 
stitution  and  the  Judiciary  Act,  or  rather  tc 
evade  their  natural  sense,  by  means  of  legal 
subtleties  and  fictions.  The  Constitution  de 
clares  that  the  party  shall  be  a  citizen,  that  is,i 
natural  person  having  a  domicil  and  a  certaii 
civil  status  in  a  State.  The  argument  is— < 
corporation  is  "a  juridical  or  legal  person, "win 
raifjht  it  not. as  well  be  a  "legal  or  juridical 
citizen?"  Let  it  be  called  so,  and  it  will  con* 
within  the  constitutional  requisition. 

The  Judiciary  Act  requires  that  the  mi 
should  be  between  citizens  of  the  State  in  whic| 
it  is  brought  and  a  citizen  or  citizens  of  anothe 
State.  The  suit  is  brought  in  South  Carolin 
against  a  corporation  of  which  some  of  tb 
members  are  citizens  of  North  Carolina;  tb 
corporate  name  represents  the  corporation 
which  consists  of  all  the  members;  but  it  is  said 
let  it  be  considered,  "in  legal  contemplation, 
that  the  corporate  name  represents  only  th 
president  and  directors.and  that  the  suit  is  onl 
against  them;  they  are  all  citizens  of  Soul 
Carolina.and  then  the  suit  will  be  between  cit 
zens  of  the  State  in  which  it  is  brought  and 
citizen  of  another  State. 

Again:  If  the  members  of  a  corporation  ar 
all  citizens,  a  suit  against  the  corporation  is 
suit  against  citizens,  but  the  State  of  Souti 
Carolina  is  a  stockholder  in  this  corporstioc 
and  two  other  corporations  are  also  stockholder! 
It  is  said  you  have  only  to  rule,  that  though 
State  and  another  corporation  may  be  stoci 
holders  in  a  corporation,  they  cannot  be  men 
bers.  and  then  all  the  members  of  this  corpon 
tion  will  be  citizens. 

Surely  it  is  not  in  this  court  that  the  Const 
tulion  and  the  law  are  to  be  evaded  by  sue 
easy  devices  as  these. 

Mr.  Justice  Wayne  delivered  the  opinion  < 
the  court: 

The  jurisdiction  of  the  court  is  denied  in  th 
case  upon  the  grounds  that  two  members  of  tl 
corporation  sued  are  citizens  of  North  Carolini 
that  the  State  of  South  Carolina  is  also  a  men 
ber,  and  that  two  other  corporations  in  Soul 
Carolina  are  members,  having  in  them  membe 
who  are  citizens  of  the  same  State  with  the  d 
fendant  in  error. 

The  objection  that  the  8late  of  South  Car 
Una  is  a  member  cannot  be  sustained.  Cas 
have  been  already  decided  by  this  court  whk 
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overrule  it  The  doctrine  is,  if  the  8tate.be 
Dot  necessarily  a  defendant,  though  its  interest 
may  be  affected  by  the  decision,  the  courts  of 
the  United  States  are  bound  to  exercise  juris- 
diction. ( The  United  State*  v.  Peters.  5  Cranch, 
115.)  In  the  case  of  The  Bank  of  the  United 
551*]  'States  v.  The  Planters'  Bank  of  Georgia, 
this  court  ruled  "that  when  a  government  be- 
comes a  partner  in  a  trading  concern,  it  devests 
ifcelf,  so  far  as  it  concerns  the  transactions  of 
last  company,  of  its  sovereign  character,  and 
takes  that  of  a  private  citizen.  Instead  of  com- 
■unucatiog  to  the  company  its  privileges  and 
ks  prerogatives,  it  descends  to  a  level  with  those 
wilk  whom  it  associates  itself,  and  takes  the 
-character  which  belongs  to  its  associates  and  to 
flw  business  which  is  to  be  transacted.  Thus, 
■any  States  of  this  Union,  who  have  an  interest 
fa  banks,  are  not  suable  even  in  their  own 
coons,  yet  they  never  exempt  the  corporation 
ftoui  being  sued.  The  State  of  Georgia,  by 
■  giving  to  ue  bank  the  capacity  to  sue  and  be 
aed,  voluntarily  strips  itself  of  its  sovereign 
character,  so  far  as  respects  the  transactions  of 
Qte  bank,  and  waives  all  the  privileges  of  that 
character."  (»  Wheat.,  907.)  South  Carolina 
studs  in  the  same  attitude  in  the  case  before 
a*,  that  Georgia  did  in  the  case  in  9  Wheat.  It 
k  no  objection,  then,  to  the  jurisdiction  of  the 
court,  on  account  of  the  averment  in  the  plea, 
list  the  Sfete  of  South  Carolina  is  a  member 
■of  the  Louisville,  Cincinnati  and  Charleston 
Railroad  Company.  The  true  principle  is,  that 
"Ae  jurisdiction  of  the  circuit  courts  of  the 
tailed  States  cannot  be  decreed  or  taken  away 
4*  mount  of  a  State  having  an  interest  in  a 
•ait,  unless  the  State  is  a  party  on  the  record. 
(Mora  v.  The  Bank  of  the  United  States,  9 
Wheat.,  852.)  This  must  be  the  rule  under  our 
Mem,  whether  the  jurisdiction  of  the  court  is 
«e&ied  on  account  of  any  interest  which  a  State 
■*y  have  in  the  subject  matter  of  the  suit,  or 
then  it  is  alleged  that  jurisdiction  docs  not  exist 
•e  account  of  the  character  of  the  parties. 

We  will  here  consider  that  averment  in  the 
tin  which  alleges  that  the  court  has  not  juris- 
diction, "because  the  Louisville,  Cincinnati 
lad  Charleston  Railroad  Company  is  not  a  cor- 
poration whose  members  are  citizens  of  South 
Carolina,  but  that  some  of  the  members  of  the 
■id  corporation  are  citizens  of  South  Carolina, 
sad  some  of  them,  namely,  John  Rutherford 
sad  Charles  Baring,  are  and  were  at  the  time 
«f  commencing  the  said  action,  citizens  of 
Xorth  Carolina." 

The  objection  is  equivalent  to  this  proposi- 
tion, that  a  corporation  in  a  State  cannot  be 
wed  in  the  circuit  courts  of  the  United  States, 
by  a  citizen  of  another  State,  unless  all  the 
■embers  of  the  corporation  are  citizens  of  the 
State  in  which  the  suit  is  brought. 

The  suit,  in  this  instance,  is  brought  by  a 
ehaen  of  New  York  in  the  Circuit  Court  of 
Ike  United  States  for  the  District  of  South 
Carolina,  which  is  the  locality  of  the  corpora- 
tion aoed. 

•52*1  'Jurisdiction  is  decreed, because  it  is 
aaidjt  is  only  given,  when  "the  suit  is  between 
aatiieo  of  the  State  where  the  suit  is  brought 
»wl  a  citizen  of  another  State."  And  it  is 
further  said  that  the  present  is  not  such  a  suit, 
Vectose  two  of  the  corporators  are  citizens  of 
•  laird  State. 
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The  point  in  this  form  has  never  before  been 
under  the  consideration  of  this  court.  We1  are 
not  aware  that  it  ever  occurred  in  either  of  the 
circuits  until  it  was  made  in  this  case.  It  has 
not  then  been  directly  ruled  in  any  case.  Our 
inquiry  now  is.  what  is  the  law  upon  the  prop- 
osition raised  by  the  plea? 

Our  first  remark  is,  that  the  jurisdiction  is 
not  necessarily  excluded  by  the  terms,  when 
'  'the  suit  is  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another 
State,"  unless  the  word  ' '  citizen  "  is  used  in  the 
Constitution  and  the  laws  of  the  United  States 
in  a  sense  which  necessarily  excludes  a  corpora- 
tion. 

A  corporation  aggregate  is  an  artificial  body 
of  men,  composed  of  divers  constituent  mem- 
bers ad  instar  corporis  humani,  the  ligaments 
of  which  body  politic,  or  artificial  body,  are  the 
franchises  and  liberties  thereof,  whichoind  and 
unite  all  its  member  together;  and  in  which  the 
whole  frame  and  essence  of  the  corporation  con- 
sist. (Bac.  Abr.  Cor.,  A.)  It  must  of  necessity 
have  a  name,  for  the  name  is,  as  it  were,  the 
very  being  of  the  constitution,  the  heart  of  their 
combination,  without  which  they  could  not  per- 
form their  corporate  acts,  for  it  is  nobody  to 
plead  and  be  impleaded,  to  take  and  give,  until 
it  hath  gotten  a  name.    (Bac.  Abr.  Cor. ,  C.) 

Composed  of  persons,  it  may  be  that  the 
members  are  citizens — and  if  they  are,  though 
the  corporation  can  only  plead  and  be  impleaded 
by  its  name,  or  the  name  by  which  it  may  sue 
or  be  sued,  if  a  controversy  arises  between  it 
and  a  plaintiff -who  is  a  citizen  of  another  State, 
and  the  residence  of  the  corporation  is  in  the 
State  in  which  the  suit  is  brought,  is  not  the 
suit  substantially  between  citizens  of  different 
States,  or,  in  the  words  of  the  act  giving  to  the 
courts  jurisdiction,  "a  suit  between  a  citizen  of 
the  State  where  the  suit  is  brought  and  a  citizen 
of  another  State?" 

Jurisdiction  in  one  sense,  in  cases  of  cor- 
porations, exists  in  virtue  of  the  character  of 
members,  and  must  be  maintained  in  the  courts 
of  the  United  States,  unless  citizens  can  exempt 
themselves  from  their  constitutional  liability  to 
be  sued  in  those  courts  by  a  citizen  of  another 
State,  by  the  fact,  that  the  subject  of  contro- 
versy between  them  has  arisen  upon  a  contract 
to  which  the  former  are  parties,  in  their  cor- 
porate and  not  in  their  personal  character. 

♦Constitutional  rights  and  liabilities  [*553 
cannot  be  so  taken  away,  or  be  so  avoided.  If 
they  could  be,  the  provision  which  we  are  here 
considering  could  not  comprehend  citizens  uni- 
versally, in  all  the  relations  of  trade,  but  only 
those  citizens  in  such  relations  of  business  as 
may  arise,  from  their  individual  or  partnership 
transactions. 

Let  it  then  be  admitted,  for  the  purposes  of 
this  branch  of  the  argument,  that  jurisdiction 
attaches  in  cases  of  corporations,  in  conse- 
quence of  the  citizenship  of  their  members,  and 
that  foreign  corporations  may  sue  when  the 
members  are  aliens — does  it  necessarily  follow, 
because  the  citizenship  and  residence  of  the 
members  give  jurisdiction  in  a  suit  at  the  in- 
stance of  a  plaintiff  of  another  State,  that  all  of 
the  corporators  must  be  citizens  of  the  State  in 
which  the  suit  is  brought? 

The  argument  in  support  of  the  affirmative 
of  this  inquiry  is,  that  in  the  case  of  a  corpora- 
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tion.in  which  jurisdiction  depends  upon  the 
character  of  the  parties,  the  court  looks  beyond 
the  corporation  to  the  individuals  of  which  it  is 
composed  for  the  purpose  of  ascertaining  wheth- 
er they  have  the  requisite  character,  and  for  no 
other  purpose. 

The  object  would  certainly  be  to  ascertain  the 
character  of  the  parties,  but  not  to  the  extent  of 
excluding  all  inquiry  as  to  what  the  effect  will 
be,  when  it  has  been  ascertained  that  the  cor- 
porators are  citizens  of  different  States,  from 
that  of  the  locality  of  the  corporation,  where  by 
its  charter  it  can  only  be  sued. 

Then  the  question  occurs,  if  the  corporation 
be  only  suable  where  its  locality  is,  and  those  to 
whom  its  operations  are  confided  are  citizens  of 
that  State,  and  a  suit  is  brought  against  it  by  a 
citizen  of  another  State,  whether  by  a  proper 
interpretation  of  the  terms  giving  to  the  Circuit 
Court  jurisdiction,  it  is  not  a  suit  between  citi- 
zens of  the  State  where  the  suit  is  brought  and 
a  citizen  of  another  State.  The  fact  that  the 
corporators  do  live  in  different  States  does  not 
aid  the  solution  of  the  question. 

The  first,  obvious,  and  necessary  interpreta- 
tion of  the  terms  by  which  jurisdiction  is  given, 
is,  that  the  suit  need  not  be  between  citizen  and 
citizen,  but  may  be  between  citizens.  Then. 
do  the  words,*"  of  the  State  where  tho  suit  is 
brought,"  limit  the  jurisdiction  to  a  case  in 
which  all  the  defendants  are  citizens  of  the  same 
State? 

The  constitutional  grant  of  judicial  power  ex- 
tends to  controversies  "between  citizens  of  dif- 
ferent States."  The  words  in  the  legislative 
grant  of  jurisdiction,  "of  the  State  where  the 
554*1  suit  is  brought  and  *a  citizen  of  another 
State,  are  obviously  no  more  than  equivalent 
terms  to  confine  suits  in  the  circuit  courts  to 
those  which  are  "between  citizens  of  different 
States."  The  words  in  the  Constitution,  then, 
are  just  as  operative  to  ascertain  and  limit  ju- 
risdiction as  the  words  in  the  statute.  It  is 
true,  that  under  these  words,  "  between  citizens 
of  different  States,"  Congress  may  give  the 
courts  jurisdiction  between  citizens  in  many 
other  forms  than  that  in  which  it  has  been  con- 
ferred. But  in  the  way  it  is  given,  the  object 
of  the  Legislature  seems  exclusively  to  have 
been  to  confer  jurisdiction  upon  the  court.strict- 
ly  in  conformity  to  the  limitation  as  it  is  express- 
ed in  the  Constitution  "between  citizens  or  dif- 
ferent States." 

A  suit,  then,  brought  by  a  citizen  of  one  State 
against  a  corporation  by  its  corporate  name  in 
the  State  of  its  locality,  by  which  it  was  created 
and  where  its  business  is  done  by  any  of  the 
corporators  who  are  chosen  to  manage  its  affairs, 
is  a  suit,  so  far  as  jurisdiction  is  concerned,  be- 
tween citizens  of  the  State  where  the  suit  is 
brought  and  a  citizen  of  another  State.  The 
corporators  as  individuals  are  not  defendants  in 
the  suit,  but  they  are  parties  having  an  interest 
in  the  result,  and  some  of  them  being  citizens 
of  the  State  where  the  suit  is  brought,  jurisdic- 
tion attaches  over  the  corporation ;  nor  can  we 
see  how  it  can  be  defeated  by  some  of  the  mem- 
bers, who  cannot  be  sued,  residing  in  a  differ- 
ent 8tate.  It  may  be  said  that  the  suit  is  against 
the  corporation,  and  that  nothing  must  be  looked 
at  but  the  legal  entity,  and  then  that  we  cannot 
view  the  members  except  as  an  artifical  aggre- 
gate. This  is  so,  in  respect  to  the  subject  mat- 
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ter-of  the  suit  and  the  judgment  which  may  be 
rendered ;  but  if  it  be  right  to  look  to  the  mem- 
bers to  ascertain  whether  there  be  jurisdiction 
or  not,  the  want  of  appropriate  citizenship  in 
some  of  them  to  sustain  jurisdiction,  cannot 
take  it  away,  when  there  are  other  members 
who  are  citizens,  with  the  necessary  residence 
to  maintain  it. 

But  we  are  now  met  and  told  that  the  cues 
of  Strawbridge  v.  Curtis  (8  Cranch,  367),  and 
that  of  The  Bank  of  the  United  States  v. 
Deteaux  (5  Cranch,  84),  hold  a  different  doc- 
trine. 

We  do  not  deny  that  the  language  of  those 
decisions  do  not  justify  in  some  degree  the  in- 
ferences which  have  been  made  from  them,  or 
that  the  effect  of  them  has  been  to  limit  the  ju- 
risdiction of  the  circuit  courts  in  practice  to  the 
cases  contended  for  by  the  counsel  for  I  be 
plaintiff  in  error.  The  practice  has  been,  since 
those  cases  were  decided,  that  if  there  be  two 
or  more  plaintiffs  and  two  or  more  joint  defend- 
ants, each  of  the  plaintiffs  must  be  capable  of 
suing  each  *of  the  defendants  in  the  [*555 
courts  of  the  United  States  in  order  to  support 
the  jurisdiction,  and  in  cases  of  corporation  to 
limit  jurisdiction  to  cases  in  which  all  the  cor- 
porators were  citizens  of  the  State  in  which  the 
suit  is  brought.  The  case  of  Strawbridge  v. 
Ourtis  was  decided  without  argument ;  that  oi 
The  Batik  v.  Deveaux  after  argument  of  great 
ability.  But  never  since  that  case  has  the  ques- 
tion been  presented  to  this  court,  with  die  real- 
ly distinguished  ability  of  the  arguments  of  the 
counsel  in  this — in  no  way  surpassed  by  those 
in  the  former.  And  now  we  are  called  upon  in 
the  most  imposing  way  to  give  our  best  judg- 
ments to  the  subject,  yielding  to  decided  cases 
everything  that  can  be  claimed  for  them  on  the 
score  of  authority  except  the  surrender  of  con 
science. 

After  mature  deliberation,  we  feel  free  to  saj 
that  the  cases  of  Strawbridge  v.  Curtit  ana 
that  of  The  Bank  v.  Deveaux  were  carried  too 
far,  and  that  consequences  and  inferences  have 
been  argumentatively  drawn  from  the  reasoning 
employed  in  the  latter  which  ought  not  to  be 
followed.  Indeed,  it  is  difficult  not  to  feel  that 
the  case  of  The  Bank  of  the  United  States  v. 
The  Planter*'  Bank  of  Georgia  is  founded  upon 
principles  irreconcilable  with  some  of  those  on 
which  the  cases  already  adverted  to  were  found- 
ed. The  case  of  The  Commercial  Bank  of  Ticks' 
burg  v.  Slocomb  was  most  reluctantly  decided 
upon  thfc  mere  authority  of  those  cases.  We  da 
not  think  either  of  them  maintainable  upon  the 
true  principles  of  interpretation  of  the  Constitu- 
tion and  the  laws  of  the  United  States.  A  cor- 
poration created  by  a  State  to  perform  its  func- 
tions under  the  authority  of  that  State,  and  only 
suable  there,  though  it  may  have  members  cut 
of  the  State,  seems  to  us  to  be  a  person,  though 
an  artifical  one,  inhabiting  and  belonging  to 
that  State,  and  therefore  entitled,  for  the  pur- 
pose of  suing  and  being  sued,  to  be  deemed  a 
citizen  of  that  State.  We  remark,  too.  that  ibe 
cases  of  Strawbridge  v.  Ourtis  and  The  Bunk 
v.  Devearuc  have  never  been'  satisfactory  to  'he 
bar,  and  that  they  were  not,  especially  the  last, 
entirely  satisfactory  to  the  court  that  mmie 
them.  They  have  been  followed  always  most 
reluctantly  and  with  dissatisfaction.  By  no  one 
was  the  correctness  of  them  more  questioned 
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than  by  the  late  Chief  Justice  who  gave  them. 
It  ■  within  the  knowledge  of  several  of  us,  that 
be  repeatedly  expressed  regret  that  those  decis- 
ions had  been  made,  adding,  whenever  the  sub- 
ject was  mentioned,  that  if  the  point  of  juris- 
diction was  an  original  one.  the  conclusion 
would  be  different.  We  think  we  may  wifely 
inert,  that  a  majority  of  the  members  of  this 
559*]  court  *have  at  all  times  partaken  of  the 
one  regret,  and  that  whenever  a  case  has  oc- 
curred on  the  circuit,  involving  the  application 
of  the  case  of  The  Bank  v.  Deveaux,  it  was 
yielded  to,  because  the  decision  had  been  made, 
sad  not  because  it  was  thought  to  be  right.  We 
km  already  said  that  the  case  of  The  Bank  of 
Tiektbntrg  v.  Sloeomb  (14  Peters)  was  most  re- 
tactantly  given,  upon  mere  authority.  We  are 
sow  called  upon,  upon  the  authority  of  those 
cans  alone,  to  go  further  in  this  case  than  has 
jet  done.  It  has  led  to  a  review  of  the  princi- 
ples of  all  the  cases.  We  cannot  follow  further, 
ud  upon  our  matureet  deliberation  we  do  not 
auok  that  the  cases  relied  upon  for  a  doctrine 
contrary  to  that  which  this  court  will  here  an- 
nounce, are  sustained  by  a  sound  and  compre- 
hensive course  of  professional  reasoning.  For- 
taaalely  a  departure  from  them  involves  no 
change  in  a  rule  of  property.  Our  conclusion, 
too.  if  it  shall  not  have  universal  acquiescence, 
wul  be  admitted  by  all  to  be  coincident  with 
the  policy  of  the  Constitution  and  the  condition 
of  our  country.  It  is  coincident  also  with  the 
recent  legislation  of  Congress,  as  that  is  shown 
by  the  Act  of  the  28th  of  February,  1889,  in 
sBModment  of  the  acts  respecting  the  judicial 
wstem  of  the  United  States.  We  do  not  hesitate 
to  say,  that  it  was  passed  exclusively  with  an 
-  intent  to  rid  the  courts  of  the  decision  in  the 
cue  of  Stnmbridge  v.  Ourtit. 

Bat  if  in  all  we  have  said  upon  jurisdiction 
we  are  mistaken,  we  say  that  the  Act  of  38th 
of  February,  1839,  enlarges  the  jurisdiction  of 
the  courts,  comprehends  the  case  before  us,  and 
embraces  the  entire  result  of  the  opinion  which 
ve  (ball  now  give. 

The  first  section  of  that  act  provides,  "  that 
wherein  any  suit  at  law  or  in  equity,  com- 
menced in  any  court  of  the  United  States,  there 
■Mil  be  several  defendants,  any  one  or  more  of 
whom  shall  not  be  inhabitants  of,  or  found 
within  the  district  where  the  suit  is  brought,  or 
•had  not  voluntarily  appear  thereto,  it  shall  be 
awful  for  the  court  to  entertain  jurisdiction, 
•ad  proceed  to  the  trial  and  adjudication  of 
ajch  wit  between  the  parties  who  may  be  prop- 
erty before  it;  but  the  judgment  or  decree  ren- 
dered therein,  shall  not  conclude  or  prejudice 
other  parties,  not  regularly  served  with  process, 
or  not  voluntarily  appearing  to  answer."  We 
think,  as  was  said  in  the  case  of  The  Commer- 
M  Bank  of  Viclaburg  v.  Slocumb,  that  this  act 
wis  intended  to  remove  the  difficulties  which 
occurred  in  practice,  in  cases  both  in  law  and 
equity,  under  that  clause  in  the  11th  section  of 
the  Judiciary  Act  which  declares  "  that  no 
•aril  suit  shall  be  brought  before  either  of  said 
557*1  'courts  against  an  inhabitant  of  the 
United  States,  by  any  original  process,  in  any 
other  district  than  that  whereof  he  is  an  inhab- 
Jtoat,  or  in  which  he  shall  be  found  at  the  time 
of  wring  the  writ,  but  a  re-examination  of  the 
satire  section  will  not  permit  us  to  re-affirm 
*hst  was  said  in  that  case,  that  the  act  did  not 
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contemplate  a  change  in  the  jurisdiction  of  the 
courts  as  it  regards  the  character  of  the  parties. 
If  the  act,  in  fact,  did  no  more  than  to  make  a 
change,  by  empowering  the  courts' to  take  cog- 
nizance of  cases  other  than  such  as  were  per- 
mitted in  that  clause  of  the  11th  section  which 
we  have  just  cited,  it  would  be  an  enlargement 
of  jurisdiction  as  to  the  character  of  parties. 
The  clause,  that  the  judgment  or  decree  ren- 
dered shall  not  conclude  or  prejudice  other 
parties,  who  have  not  been  regularly  served 
with  process,  or  who  have  not  voluntarily  ap- 
peared to  answer,  is  an  exception,  exempting 
parties  so  situated  from  the  enactment,  ana 
must  be  so  strictly  applied.  It  is  definite  as  to 
the  persons  of  whom  it  speaks,  and  contains 
no  particular  words,  as  a  subsequent  clause,  by 
which  the  general  words  of  the  statute  can  be 
restrained.  The  general  words  embrace  every 
suit  at  law  or  in  equity  in  which  there  shall  be 
several  defendants,  "  any  one  or  more  of  whom 
shall  not  be  inhabitants  of,  or  found  within  the 
district  where  the  suit  is  brought,  or  who  shall 
not  voluntarily  appear  thereto."  The  words, 
"shall  not  be  inhabitants  of,"  applies  as  well 
to  corporators  as  to  persons  who  are  not  so; 
and  if,  as  corporators,  they  are  not  suable  in- 
dividually and  cannot  be  served  with  process, 
or  voluntarily  appear  in  an  action  against  the 
corporation  of  which  they  are  members,  the 
conclusion  should  be  that  they  are  not  included 
in  the  exception,  but  are  withiq  the  general 
terms  of  tho  statute.  Or,  if  they  are  viewed  as 
defendants  in  the  suit,  then,  as  corporators, 
they  are  regularly  served  with  process  in  the 
only  way  the  law  permits  them  to  be,  when  the 
corporation  is  sued  by  its  name. 

The  case  before  us  might  be  safely  put  upon 
the  foregoing  reasoning  and  upon  the  statute, 
but  hitherto  we  have  reasoned  upon  this  case 
upon  the  supposition  that  in  order  to  found  the 
jurisdiction  in  cases  of  corporations  it  is  neces- 
sary there  should  be  an  averment,  which,  if 
contested,  was  to  be  supported  by  proof  that 
some  of  the  corporators  are  citizens  of  the  8tate 
by  which  the  corporation  was  created,  where  it 
does  its  business,  or  where  it  may  be  sued. 
But  this  has  been  done  in  deference  to  the  doc- 
trines of  former  cases  in  this  court,  upon  which 
we  have  been  commenting.  But  there  is  a 
broader  ground  upon  which  we  desire  to  be 
understood,  upon  which  we  "altogether  [*558 
rest  our  present  judgment,  although  it  might 
be  maintained  upon  the  narrower  ground 
already  suggested.  It  is.  that  a  corporation 
created  by  and  doing  business  in  a  particular 
State,  is  to  be  deemed  to  all  intents  and  pur- 
poses as  a  person,  although  an  artificial  person, 
an  inhabitant  of  the  same  State,  for  the  pur- 
poses of  its  incorporation,  capable  of  being 
treated  as  a  citizen  of  that  State,  as  much  ax  a 
natural  person.  Like  a  citizen  it  makes  con- 
tracts, and  though  in  regard  to  what  it  may  do 
in  some  particulars  it  differs  from  a  natural  per- 
son, and  in  this  especially,  the  manner  in  which 
it  can  sue  and  be  sued,  it  is  substantially, 
within  the  meaning  of  the  law,  a  citizen  of  the 
State  which  created  it,  and  where  its  business 
is  done,  for  all  the  purposes  of  suing  and  being 
sued.  And  in  coming  to  this  conclusion,  as  to 
the  character  of  a  corporation,  we  only  make  a 
natural  inference  from  the  language  of  this 
court  upon  another  occasion,  and  assert  no  new 
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principle.  .  In  the  case  of  Dartmouth  College  v. 
Woodward  (4  Wheat.,  636),  this  court  says,  "  a 
corporation  is  an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contemplation  of 
law.  Being  the  mere  creature  of  law,  it  pos- 
sesses only  those  properties  which  the  charter 
of  its  creation  confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence.  These 
are  such  as  were  supposed  best  calculated  to  ef- 
fect the  object  for  which  it  was  created. 
Among  the  most  important  are  immortality, 
and  if  the  expression  may  be  allowed,  individ- 
uality— properties  by  which  a  perpetual  suc- 
cession of  many  persons  are  considered  as  the 
same,  and  may  act  as  a  single  individual.  They 
enable  a  corporation  to  manage  its  own  affairs, 
and  to  hold  property  without  the  perplexing  in- 
tricacies, the  hazardous  and  endless  necessity 
of  perpetual  conveyances  for  the  purpose  of 
transmitting  it  from  hand  to  hand.  It  is  chiefly 
for  the  purpose  of  clothing  bodies  of  men  in 
succession  with  these  qualities  and  capacities 
that  corporations  were  invented  and  are  in  use. 
By  these  means  a  perpetual  succession  of  indi- 
viduals are  capable  of  acting  for  the  promotion 
of  the  particular  object  like  one  immortal  be- 
ing." Again,  in  The  Providence  Bank  v.  Bill- 
ings et  al.  (4  Peters,  514),  it  is  said, '  'the  great  ob- 
ject of  an  incorporation  is  to  bestow  the  char- 
acter and  properties  of  individuality  on  a  col- 
lective and  changing  body  of  men.  This 
capacity  is  always  given  to  such  a  body.    Any 

Srivileges  which  may  exempt  it  from  the  bur- 
ens  common  to  individuals  do  not  flow  neces- 
sarily from  the  charter,  but  must  be  expressed 
in  it,  or  they  do  not  exist."  In  that  case  the 
bank  was  adjudged  to  be  liable  to  a  tax  on  its 
property  as  an  individual.  Lord  Coke  says 
659*]  "  every  corporation  *and  body  politic 
residing  in  any  county,  riding,  city  or  town 
corporate,  or  having  lands  or  tenements  in  any 
shire,  qua  prwpriis  tnanibus  et  sumptibus  pom- 
dent  et  habent,  are  said  to  be  inhabitants  there, 
within  the  purview  of  the  statute."  In  the  case 
of  King  v.  Gardner,  in  Cowper,  a  corporation 
was  decided  by  the  Court  of  King's  Bench  to 
come  within  the  description  of  occupiers  or  in- 
habitants. In  The  Bank  v.  Deveaux,  the  case 
relied  upon  most  for  the  doctrines  contended 
for  by  the  plaintiff  in  error,  it  is  said  of  a  cor- 
poration, "  this  ideal  existence  is  considered  as 
an  inhabitant,  when  the  general  spirit  and  pur- 
poses of  the  law  requires  it."  If  it  be  so  for 
the  purposes  of  taxation,  why  is  it  not  so  for 
the  purposes  of  a  suit  in  the  Circuit  Court  of 
the  United  States,  when  the  plaintiff  has  the 
proper  residence?  Certainly  the  spirit  and  pur- 
poM*»  of  the  law  require  it.  We  confess  our  in- 
ability to  reconcile  these  qualities  of  a  corpora- 
tion— residence,  habitancy,  and  individuality, 
with  the  doctrine  that  a  corporation  aggregate 
cannot  be  a  citizen  for  the  purposes  of  a  suit  in 
the  courts  of  the  United  States,  unless  in  con- 
sequence of  a  residence  of  all  the  corporators 
being  of  the  State  in  which  the  suit  is  brought. 
When  the  corporation  exercises  its  powers  in 
the  State  which  chartered  it.  that  is  its  res- 
idence, and  such  an  averment  is  sufficient  to 
give  the  circuit  courts  jurisdiction. 

Our  conclusion  makes  it  unnecessary  for  us 
to  consider  that  averment  in  the  plea  which 
denies  jurisdiction  on  the  ground  that  citizens 
of  the  same  State  with  the  plaintiff  are  members 
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of  corporations  in  South  Carolina,  which  ata 
members  of  the  Louisville,  Cincinnati  ami 
Charleston  Railroad  Company. 

The  judgment  of  the  (Xreuit  Court  behnc  it  of 
firmed.- 

OBDBB. 

This  cause  came  on  to  be  heard  on  the  trafc 
script  of  the  record  from  the  Circuit  Court  q 
the  United  8tates  for  the  District  of  South  Cu 
olina,  and  was  argued  by  counsel:  on  consid- 
eration whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court,  that  the  judgment  of  tbij 
said  Circuit  Court  in  this  cause  oe,  and  tit; 
same  is  hereby  affirmed,  with  costs  and  damage 
at  the  rate  of  six  per  centum  per  annum. 
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•NATHANIEL   BURWELL.    Com-   [«560 
plainant  and  Appellant, 
v. 
DANIEL  CAWOOD,  WILLIAM  C.  GARD- 
NER, Executor  of  Joseph  Mandeytiae, 
Deceased,  and  JOHN  WEST,  Defendants. 

Partnership  may  be  continued  after  death  of  a 
member  by  express  provision  in  hie  wUl — Iota- 
tor's  intention  governing  extent  of  estate  dautd. 

Although  by  the  general  rule  of  law,  every  part- 
nership Is  dissolved  by  tbe  death  or  one  of  the 
partners,  where  the  articles  of  copartnership  do 
not  stipulate  otherwise,  yet  either  one  may,  by  hit 
will,  provide  for  the  continuance  of  tbe  partner- 
ship after  his  death ;  and  in  making  this  provision, 
he  may  bind  his  whole  estate  or  only  that  portion 
of  it  already  embarked  in  the  partnership. 

But  It  will  require  the  most  clear  and  unambte- 
uous  language,  demonstrating  in  tbe  most  positive 
manner  that  the  testator  Intended  to  make  his  gen- 
eral assets  liable  for  all  debts  contracted  In  the  con- 
tinued trade  after  his  death,  to  Justify  the  court  Is 
arriving  at  such  a  conclusion. 

Where  It  appears,  from  the  context  of  a  wiu.that 
a  testator  intended  to  dispose  of  his  whole  estate, 
and  to  grl  ve  his  residuary  legatee  a  substantial,  ben- 
eficial interest,  such  legatee  will  take  real  at  well  at 
personal  estate,  although  the  word  "  devisee  "  be 
not  used. 

THIS  was  an  appeal  from  a  decree  of  tbe 
Circuit  Court  of  the  United  Btates  for  the 
District  of  Columbia,  holden  in  and  for  tbe 
County  of  Alexandria,  sitting  as  a  court  of 
equity. 

The  case  was  this: 

In  July,  1886,  Joseph  Mandeville  and  Daniel 
Oawood,  both  of  the  town  of  Alexandria,  en- 
tered into  articles  of  copartnership,  under  the 
firm  of  Daniel  Cawood  &  Company,  which  was 
to  continue  until  the  1st  of  September,  1838. 
Numerous  stipulations  were  made,  which  it  is 
not  necessary  to  mention. 

Notb.— As  tn  the  interpretation  of  wOts,  and  Vtat 
intention  of  testator  is  to  govern,  see  note  to  Pray  r. 
Belt,  1  Petn  870. 
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In  Jane,  1887,  Mandeville  made  his  will, 
which  began  thus: 

~'I.  Joseph  Mandeville,  of  Alexandria,  in  the 
District  of  Columbia,  thankful  to  Divine  Prov- 
idence, which  has  ever  rewarded  my  industry 
and  blessed  me  with  a  fair  portion  of  health, 
do  hereby  direct  the  disposal  which  I  desire  of 
bt  earthly  remains,  after  my  decease,  and  of 
each  real  and  personal  property  as  I  mar  pos- 
ts* when  called  hence  to  a  future  state. 

After  sundry  legacies,  he  said :  "If  my  per- 
local  property  should  not  cover  the  entire 
■mount  of  legacies  I  have  or  may  give,  my  ex- 
ecutors will  dispose  of  so  much  of  my  real 
oUte  as  will  fully  pay  them,"  and  then  added : 

"John  West,  formerly  of  Alexandria,  now 
of  Mobile,  I  hereby  make  my  residuary  legatee, 
recommending  him  to  consult  with,  and  follow 
the  advice  of,  my  executors  in  all  concerning 
what  I  leave  to  him." 

561*]     *Robert  J.  Taylor  and  William  C. 
Gardner  were  appointed  executors. 

la  July,  1837,  the  following  codicil  was 
idded: 

<'<dacU  to  the  preceding  will.mode  thi*  eleventh 
in  of  July,  1837. 

It  is  my  will  that  my  interest  in  the  copart- 
nership subsisting  between  Daniel  Cawood  and 
myself,  under  the  firm  of  Daniel  Cawood  & 
Company,  shall  be  continued  therein  until  the 
expiration  of  the  term  limited  by  the  articles 
between  us;  the  business  to  be  conducted  by 
the  said  Daniel  Cawood,  and  the  profit  or  loss 
to  be  distributed  in  the  manner  the  said  articles 
provide. 

In  witness  whereof  I  have  hereto  subscribed 
air  name.  Joseph  Mandbvtlle. 

Shortly  after  adding  the  above  codicil,  Man- 
deville died,  in  July,  1837.  Taylor  announced 
tie  executorship,  and  Gardner  obtained  letters 
testamentary  upon  the  estate. 

Cawood  &  Company  continued  to  carry  on 
the  business  as  before. 

In  July,  1838,  the  following  note  was  given 
ud  draft  drawn. 

Alexandria,  38th  July,  1888. 
Do*.  800. 

Thirtv  days  after  date,  we  promise  to  pav  to 
tbe  order  of  Mr.  N.  Burwell,  eight  hundred 
dollars  for  value  received,  negotiable  and  pay- 
able at  tbe  Bank  of  Potomac. 

Daniel  Cawood  &  Co. 

Alexandria,  28th  July,  1838. 
DoUs.  1.000. 

On  tbe  31st  inst.  pay  to  the  order  of  Mr. 
^m.  H.  Mount  one  thousand  dollars  for  value 
received,  and  charge  to  account  of  yours. 

Nath'l  Btjrwell. 

To  Daniel  Cawood  &  Co.,  Alexandria,  D.  C. 
Accepted,  Dan'l  Cawood  &  Co. 

Neither  the  note  nor  draft  was  paid  at  matu- 
rity and  both  were  protested. 
.  In  December,  1838,  Burwell,  the  appellant 
■  the  present  case,  filed  a  bill  on  the  equity 
side  of  tbe  Circuit  Court  against  Cawood  and 
Gardner,  reciting  the  above  facts,  and  praying 
relief. 

In  Jane,  1839,  Gardner  answered.  He  ad- 
mitted those  facts,  but  denied  that  the  assets  in 
ha  hands  as  executor  were  liable  to  the  pay- 
«*■*  of  the  debts  of  tbe  firm  of  Daniel  Cawood 
*  Company,  and  required  the  complainant  to 
Bow  aid  2. 


make  proof  of  it.  He  further  alleged  a  de- 
ficiency of  personal  assets. 

•In  October.  1889,  Cawood  filed  his  [*562 
answer,  admitting,  in  substance,  the  facts  set 
forth  in  the  bill,  but  neither  admitted  nor  de- 
nied the  insolvency  of  the  firm. 

The  case  was  referred  to  a  commissioner 
with  instructions  to  adjust  the  accounts  of  the 
executor  and  also  of  the  firm  of  Cawood  & 
Company. 

In  May,  1841,  the  commissioner  made  an 
elaborate  report,  the  particulars  of  which  it  is 
not  necessary  to  state. 

In  November,  1841,  on  the  motion  of  John 
West,  claiming  to  be  interested  in  the  subject 
matter  of  the  suit,  it  was  ordered  by  the  court 
that  the  complainant  have  leave  to  amend  his 
bill  and  make  John  West  a  defendant.  The 
case  was  again  referred  to  a  commissioner  with 
instructions  to  state,  settle,  and  report  to  the 
court  the  account  of  William  C.  Gardner  as 
executor  of  Joseph  Mandeville,  deceased,  stat- 
ing the  personal  estate  of  the  said  Mandeville 
left  by  him  at  his  death,  and  how  much  there- 
of has  come  to  the  hands  of  the  executor,  the 
value  of  it,  and  how  the  same  have  been  dis- 
posed of;  particularly  whether  any  of  the 
legacies  have  been  paid  out  of  the  personal  es- 
tate, and  to  what  amount;  and  also  the  value 
of  the  personal  assets  still  in  the  hands  of  the 
executor;  and  that  be  report  any  special  matter 
that  he  may  deem  pertinent,  or  either  party 
may  require. 

In  December,  1841,  the  complainant,  under 
the  above  order,  filed  his  amended  bill,  making 
West  a  party. 

In  April,  1843,  West  demurred  to  the  bill, 
because  the  other  legatees  of-  Mandeville  were 
not  made  defendants,  and  because  the  com- 
plainant had  not,  by  his  bill,  shown  a  case  in 
which  he  was  entitled  to  relief. 

In  May,  1842,  the  commissioner  made  a  re- 
port, under  the  above  reference,  stating  that 
Gardner,  as  executor,  had  then  in  his  hands, 
assets,  amounting  to  $1,036.70. 

In  June,  1842,  tbe  demurrer  was  argued, 
and  the  court  being  of  opinion  that  the  general 
assets  of  the  estate  of  the  said  Joseph  Mande- 
ville, deceased,  in  the  hands  of  his  executor, 
William  C.  Gardner,  one  of  the  said  defend- 
ants, are  not  chargeable  with  any  debt  con- 
tracted by  the  defendant  Cawood,  in  the  name 
of  the  firm  of  Daniel  Cawood  &  Co.,  after  the 
death  of  the  former  partner  of  the  firm,  the 
said  Joseph  Mandeville;  and  being  of  opinion 
that  the  defendant's  said  demurrer  is  well  taken 
and  fully  sustained  in  argument,  and  that  the 
complainant's  bill  contains  no  matter,  allega- 
tion, or  *charge  laying  any  foundation  [*563 
for  equitable  relief  in  the  premises,  dismissed 
the  bill  with  costs. 

The  complainant,  Burwell,  appealed  from 
this  decree. 

Mestre.  Neale  and  Coze  for  the  appellant. 

Mew*.  Smitlt  and  Jonet  for  the  defendants. 

Mr.  Neale,  for  the  appellant,  contended: 

1.  That  all  the  necessary  and  proper  parties 
were  before  the  court  below. 

2.  That  John  West  was  not  a  necessary  or 
proper  party,  he  being  the  residuary  legatee  of 
the  late  Joseph  Mandeville,  and  the  bill  only 
sought  to  make  the  personal  estate  of  Mande- 
ville liable. 
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8.  That  the  surviving  partner  being  insolv- 
ent, the  creditors  were  well  warranted  in  filing 
their  bill  in  equity  against  the  executor  of 
Mandeville  and  the  surviving  partner. 

4.  That  the  general  assets  of  the  estate  of 
Mandeville  are  liable  for  the  debts  contracted, 
as  well  after  as  before  Mandeville's  death  by 
the  late  firm  of  Daniel  Cawood  &  Co. 

5.  That  Mandeville's  real  estate  descended 
upon  his  heirs  at- law. 

If  the  surviving  partner  is  insolvent,  the 
effects  in  the  hands  of  the  legal  representatives 
of  the  deceased  partners  are  liable  in  equity  for 
the  partnership  debts.  Such  debts  are  both 
joint  and  several,  and  equally  a  charge  upon  the 
assets  of  the  deceased  partner,  and  against  the 
person  and  estate  of  the  surviving  partner.  (8 
Kent's  Commentary,  57;  Hamerdyv.  Lambert, 
2  Johns.  Ch.  Rep.,  508;  Denayne*  v.  Noble,  1 
Merivale's  Rep.,  539:  8  Leigh,  548.) 

A  creditor  of  a  firm  may  sue  the  surviving 
partner  and  the  legal  representative  of  a  de- 
ceased partner,  for  payment  out  of  the  assets 
of  the  deceased  partner,  without  showing  the 
insolvency  of  the  surviving  partner.  ( Wilkin- 
ton  v.  tienderton,  1  Mylne  &  Keene's  Rep., 
583.) 

And  relief  may  be  had  in  equity  against  the 
legal  representative  of  a  deceased  partner,  if 
the  surviving  partner  be  insolvent.  (Jenkitu 
v.  Dt  Qroot,  1  Catnes*  Cases  in  Error,  132.) 

In  this  case,  Cawood,  the  surviving  partner, 
is  notoriously  insolvent. 

A  joint  creditor  may  file  a  bill  in  equity 
against  the  legal  representative  of  a  deceased 
partner,  although  the  surviving  partner  be  not 
insolvent.  He  is  not  compelled  to  sue  the  sur- 
vivor in  the  first  instance.  (Mvlne  &  Keene's 
Rep.,  582;  1  Merivale's  Rep.,  529,  563;  Collyer 
on  Partnership,  848.  846.) 
564*1  *From  the  record  in  the  cause,  it  ap- 
pears that  Mandeville  died  in  July,  1837,  more 
than  a  year  before  the  time,  when  the  partner- 
ship by  its  terms  expired,  to  wit:  the  1st  Sep- 
tember, 1838. 

Had  Mandeville  lived  until  the  1st  Septem- 
ber, 1838,  and  the  debt  of  the  complainant  been 
contracted  before  that  date,  there  can  be  no 
doubt  that  on  failure  of  partnership  funds  to 
pay  the  claim,  the  separate  property  of  both 
partners  would  be  liable  for  the  payment  of  it. 

If  so,  does  not  the  codicil  to  Mandeville's 
will  place  the  creditors  subsequently  to  his 
death,  and  before  the  1st  September,  1888 
(when  the  pott  mortem  partnership  expired),  on 
the  same  footing  that  they  would  have  been 
had  Mandeville  lived  until  the  1st  of  Septem- 
ber, 1838? 

If  this  was  not  the  intention  of  Mandeville 
when  he  added  the  codicil  to  his  will,  then,  in 
effect  it  was  a  fraud  upon  the  public ;  for  it  was 
the  general  opinion  where  the  pott  mortem 
partnership  was  carried  on,  that  Mandeville's 
estate,  or  the  general  assets  of  his  estate,  were 
bound  in  common  with  the  company  or  social 
funds. 

By  the  codicil  to  his  will,  Mandeville  directs 
that  his  interest  in  the  copartnership  of  Daniel 
Cawood  and  himself,  under  the  firm  of  Daniel 
Cawood  &  Co.,  shall  be  continued  therein  until 
the  expiration  of  the  time  limited  by  the  arti- 
cles of  copartnership.  The  business  to  be  con- 
ducted by  Daniel  Cawood,  and  the  profit  and 
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loss  to  be  distributed  in  the  manner  the  articles, 
provide. 

The  articles  of  copartnership  do  not  state 
what  is  the  amount  of  capital  put  in  by  either 
party,  all  it  states  is  the  money  or  goods  then 
furnished  or  that  might  thereafter  be  put  in  by 
either  party,  shall  stand  to  his  credit  in  account 
current,  and  bear  interest — and  all  profits  and 
losses  to  be  equally  divided. 

If,  then,  the  articles  of  copartnership  would 
have  bound  the  general  assets  of  Mandeville 
had  he  lived  until  the  1st  September,  1838 
(assuming  that  at  that  time  the  firm  was  in- 
solvent), then  we  contend  that  the  codicil  makes 
his  estate  equally  liable  for  all  debts  contracted 
by  Daniel  Cawood  &  Co.  prior  to  the  1st  Sep- 
tember, 1838,  although  Mandeville  died  in 
July,  1837.  Because,  if  he  could  bind  his  es- 
tate by  deed  while  living,  so  could  he,  bv 
will,  after  his  death — and  in  this  case  the  cod- 
icil to  his  will  affirms  the  obligation  and  con- 
tinues his  liability  under  the  deed  of  copart- 
nership, until  the  1st  September,  1888.  It  is 
conceded,  that  he  might  have  limited  his  lia- 
bility, either  in  the  articles  of  copartnership  or 
in  the  codicil  to  his  will,  but  not  having  done 
so  in  either,  and  coupling  the  two  papers  to- 
gether, *the  only  fair  construction  to  [*ft06V 
be  put  upon  them  both,  makes  his  estate  gener- 
ally liable  for  all  debts  due  from  the  late  firm 
of  Cawood  &  Co.  prior  to  the  1st  September, 
1838,  less  what  that  firm  is  able  to  pay  towards 
their  discharge.    (7  Peters,  686.) 

Had  the  firm  of  the  late  Daniel  Cawood  and 
Co.  made  money,  to  whom  would  the  profits 
have  belonged,  after  payment  of  Mandeville's 
debts  and  legacies?  Clearly  and  beyond  all 
doubt,  to  John  West,  the  residuary  legatee: 
and  who  would  have  claimed  those  profits? 
The  answer  is,  John  West;  and  he  could  and 
he  would  have  successfully  claimed  them, 
for  as  residuary  legatee,  he,  and  he  alone, 
would  have  been  entitled  to  them  under  Man- 
deville's will,  and  bad  must  be  the  rule  which 
works  only  one  way.  Entitled,  then,  to  the 
profits,  which  the  right  to  demand  them.  and. 
still  more,  to  coerce  their  payment  if  refused, 
he  should,  upon  principles  of  equality  and 
justice  sustain  losses  if  any  were  made.  And 
it  is  worthy  of  remark  that  although  Mr.  West 
remove  to  the  town  of  Alexandria  immediately 
after  Mandeville's  death;  was  present  when  the 
will  was  probated  in  the  Orphans'  Court  of 
Alexandria  County,  September,  1887,  and  well 
knew  the  contents  of  Mandeville's  will  and 
codicil  thereto;  and  was  also  an  eye-witness  to 
Cawood's  proceedings  under  the  codicil,  yet 
did  he  remain  entirely  silent  upon  the  subject, 
thereby  acquiescing  therein,  as  it  would  cer- 
tainly seem,  until  the  November  Term,  1841, 
of  the  Circuit  Court  of  Alexandria  County, 
when,  for  the  very  first  time,  we  were  informed 
that  he  intended  to  defeat,  if  he  could,  all 
claims  on  Mandeville's  estate,  contracted  with 
the  firm  of  Daniel  Cawood  &  Co.  subsequent 
to  the  death  of  Mandeville.  however  just  they 
might  be.  Does  he,  then  ,come  into  court  with 
clean  bands  and  for  just  purposes? 

Had  he  intimated  his  intention,  as  here  stated, 
before  the  credits  were  given,  none  would  ever 
have  been  given ;  for  it  was  perfectly  notorious, 
to  every  person  dealing  with  the  firm  of  Daniel 
Cawood  &  Co.,  that  the  surviving  partner  m 
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utterly  insolvent  from  the  beginning  tc  the 
ending  of  his  connection  in  business  with  the 
late  Mr.  Mandeville,  unless  the  business  should 
pore  a  profitable  one. 

West  being,  by  the  will,  the  recipient  of  the 
profits,  after  payment  of  debts  and  legacies, 
had  a  direct  interest  in  the  business,  and  hav- 
ng  such  interest,  may  be  looked  upon  as  a 
ftoti  partner  therein,  and  consequently  his 
right  to  the  residuum  of  Mandeville's  estate  is 
fa  subordination  to  the  paramount  claims  of 
bma  fide  creditors. 

The  essence  of  a  partnership  consists  in  the 
560* J  mutual  participation  *of  profit  and  loss ; 
there  can  be  no  partnership  without  this.  If 
the  testator  by  his  will  continues  the  partner- 
tatp  after  his  death  (as  in  this  case),  he  con- 
tains it  for  the  benefit  of  his  representatives; 
be  makes  them  partners  with  the  surviving 
tanner;  they  are  entitled  to  a  joint  participa- 
tion in  the  profits,  and  ought  they  not,  in  sheer 
tastiee,  to  bear  their  portion  of  all  losses?  For 
if  they  did  not,  the  distinctive  features  of  a 
partnership  would  be  lost  sight  of. 

Mandeville,  by  his  will,  directs  the  partner- 
ship subsisting  between  him  and  Cawood  to  be 
continued  for  the  period  fixed  by  the  articles; 
ad  the  profit  or  loss,  of  the  same,  to  be  shared, 
a  provided  by  them.  The  articles  are  thus 
oode  part  of  the  will.  The  intention  of  the 
testator  must  govern;  it  is  the  "polar  star 
vhkh  is  to  guide  the  decision,"  and  the  inten- 
tion must  be  gathered  'from  the  testator's  lan- 
guage. In  this  case,  there  is  neither  a  patent 
lor  latent  ambiguity  on  the  face  of  the  will  or 
(he  articles  of  copartnership;  it  is  therefore 
dear  (Judging  from  the  language  employed  in 
both)  that  Mandeville  intended  a  continuance 
of  the  partnership,  under  the  terms  and  con- 
dones of  the  articles,  according  to  their  ex- 
posed as  well  as  legal  effect.  They  expressly 
provide  for  an  equal  participation  in  the  profits, 
and  an  equal  burden  in  all  losses;  their  legal 
effect  is,  to  render  liable  the  general  estate  of 
both  parties,  to  the  just  claims  of  creditors,  in 
the  event  of  losses.  Now,  if  the  partnership  is 
continued  in  the  same  manner  after  the  testa- 
tore's  death,  by  hi*  express  directions,  as  it  ex- 
■ted  before,  must  not  his  estate  be  liable  to  the 
demands  of  subsequent  creditors? 

If  this  is  not  so,  then  in  the  event  of  heavy 
profits  bis  estate  is  entitled  to  an  equal  portion, 
bat  if  there  are  losses,  however  large,  his  estate 
■  exonerated — the  whole  falls  on  the  surviv- 
ing partner — ruinous  to  him  and  unjust  and 
handojent  as  to  creditors!  This  negatives  the 
ska  of  a  partnership,  which  is  a  communion, 
not  of  profit  alone,  but  also  of  loss.  This  case 
i»  distinguishable  from  that  of  Pitkin  v.  Pit- 
la*  (7  Uonn.  Reports,  807.)  The  testator  in 
that  case  directed  that  his  Interest,  consisting 
of  n  much,  to  wit :  (here  he  specifically  enumer- 
ates it)  it  to  be  continued  in  the  firm,  after 
bk  death,  for  the  term  of  four  years.  His  in- 
terest, which  is  thus  continued,  is  clearly  de- 
fined, and  clearly  restricted,  and  is  not  a  gen- 
eral direction  of  the  continuance  of  the  part- 
oerehip.  This  language  is  too  plajn  for  credit- 
ore  to  misunderstand  or  misinterpret,  and  if 
under  such  circumstances  they  trust  the  part- 
nership, which  finally  proves  insolvent,  they 
bsv»  no  right  to  look  to  the  general  assets,  of 
WW*]  the  testator,  *for  he  has  only  pledged  so 
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much  for  the  partnership  engagements,  of 
which  the  creditors  had  due  notice,  and  if  they 
suffer,  it  is  the  result  of  their  own  imprudence. 
The  distinction  is  plain  and  obvious:  one  is  a 
general  partnership,  wherein  the  separate  estate 
of  each  party  is  liable;  the  other,  a  special 
partnership,  of  which  creditors  had  notice,  and 
therefore  they  can  only  look  to  those  funds 
especially  provided  to  meet  all  losses.  Were  it 
otherwise,  there  would  be  no  difference  be- 
tween a  general  and  special  partnership. 

But  the  appellee,  in  the  court  below,  con- 
tended that  the  demurrer  was  well  taken  and 
would  hold,  and  cited  the  following  authori- 
ties in  support  thereof,  to  wit:  Edwards  on  Bills 
and  Pleadings.  138;  1  Johns.  Chan.  Reports, 
488;  1  Sen.  &  Lefroy,  886;  2  8ch.  &  Lefroy, 
169;  8  Maddock's  Chancery  Reports,  791; 
Mylne  &  Keene's  Reports,  116.  And  it  was 
further  contended,  that  upon  a  fair  construc- 
tion of  Mr.  Mandeville's  will,  John  West  is 
residuary  devisee,  and  not,  as  declared  by  the 
testator,  residuary  legatee. 

As  to  a  fair  construction  of  the  will,  is  Mr. 
West  a  residuary  devisee,  or  residuary  legatee? 

Mandeville,  the  testator,  by  his  will,  makes 
him,  in  plain  terms,  his  residuary  legatee,  and  • 
upon  a  careful  inspection  of  the  whole  will  it  is 
not  perceived  how  be  is  to  be  considered  a 
residuary  devisee.  Mr.  Mandeville  was  a  re- 
markably intelligent  man,  well  understood  the 
true  import  of  words,  and  if  he  intended  to 
make  Mr.  West  his  residuary  devisee,  why  did 
he  not  say  so?  Why  speak  of  his  "  heirs  "  if  he 
intended  that  Mr.  West  should  be  his  residuary 
devisee  ?  If  residuary  devisee,  then  there  was  an 
end  to  all  heirships,  and  the  reason  which  he  as- 
signed for  appointing  two  executors  was  just  as 
false  as  it  was  clearly  absurd.  Assuming,  then, 
that  he  well  understood  the  technical  meaning 
of  "residuary  legatee,"  then  Mr.  West  should 
not  have  been  made  a  party — and  touching  the 
construction  of  wills,  we  find,  in  the  great  case  of 
Thelrtston  v.  Woodford,  (4  Ves.,  Jun.,  829), 
that  the  Master  of  the  Rolls,  when  deciding 
upon  that  case,  makes,  among  others,  these  re- 
marks: "The  intention  is  to  be  collected 
from  the  whole  will  taken  together.  Every 
word  is  to  have  its  effect.  Every  word  is  to  be 
taken  according  to  the  natural  and  common 
import;  and  if  words  of  art  are  used,  they  are 
to  be  construed  according  to  the  technical  sense, 
unless  upon  the  whole  will  it  is  plain  the  testa- 
tor did  not  so  intend."  So  in  Kennon  v.  Mc- 
Robert*  et  al  (1  Wash.  Rep.,  180),  the  presi- 
dent of  the  court  observes:  "  In  Hodgton  v. 
Ambrose  *(Doug.,  823),  a  distinction  is  [*568 
made  which  seems  to  be  a  sensible  one,  to  wit: 
'  If  the  testator  use  legal  phrases,  his  intention 
should  be  construed  by  legal  rules:  if  he  use 
those  that  are  common,  his  intention,  accord- 
ing to  the  common  understanding  of  the  words 
he  uses,  shall  be  the  rule.' " 

The  above  are  a  few  of  the  many  cases  that 
might  be  adduced,  but  they  are  deemed  quite 
sufficient  for  the  present  occasion. 

As  to  the  authorities  relied  on: 

So  far  from  ousting  the  court  of  jurisdiction 
in  this  case,  they  must  conclusively  establish  it; 
consequently,  they  must  have  been  cited  and 
relied  on  to  sustain  that  part  of  the  demurrer 
which  objects  for  want  of  proper  parties,  and 
as  such  we  shall  shortly  review  them. 
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(Edwaids  on  Bills  and  Pleading,  128.)  In 
that  case  it  is  said:  "If  a  testator  directs  his 
debts  to  be  paid  oat  of  his  personal  property, 
and  the  deficiency  to  be  made  up  out  of  his 
real  estate,  and  the  personal  property  is  not 
sufficient  to  pay  the  debts,  a  judgment  creditor 
will  have  to  make  the  personal  representative 
and  heir-at-law  parties.'  Is  Mr.  West  an  heir- 
at-law  in  this  case?  Again,  in  the  same  book 
and  same  page,  "neither  the  heir-at-law  nor 
the  personal  representative  were  parlies ;  in  fact, 
the  will  had  not  been  proved;  there  was  no 
personal  estate,  and  the  executor  refused  to  act, 
but  the  Master  of  the  Rolls  (Leach)  ordered  it 
to  stand  over  for  administration  with  the  will 
annexed,  and  with  leave  to  make  the  admin- 
istrator and  heir  parties." 

In  the  present  case,  has  not  the  will  been 

S roved;  the  personal  estate  ascertained  and 
uly  administered,  and  a  deficiency  of  personal 
assets  clearly  shown? 

Where,  then,  is  the  analogy?  And  was  this 
case  decided  under  the  influence  of  the  statute 
of  the  5  Geo.  II.  (ch.  7),  or  was  it  made  upon 
common  law  principles?  This  would  seem  to 
be  a  necessary  inquiry,  because  that  statute  en- 
larges the  remedies  of  judgment  creditors 
against  the  real  estate  of  their  debtors. 

The  cases  of  Oxford  v.  Hart,  reported  in  1 
Sen.  &  Lefroy,  886,  and  Plunket  v.  Joke  (2 
8ch.  &  Lefroy,  158),  have  no  application  to  the 
prevent  case,  unless  it  shall  first  be  made  clear- 
ly to  appear  that  the  appellee  occupies  the  same 
ground  that  he  would  do  were  he  the  heir-at- 
law  of  the  late  Mr.  Mandeville. 

Wiser  v.  Blachly  et  al.  (1  Johns.  Chan.  Rep., 
487).  In  this  case  the  Chancellor  permitted  the 
devisee  of  Vail  to  be  made  a  party,  because  he 
had  a  direct  interest  in  the  event  of  the  suit — 
569*]  was  devisee;  "and  the  bill  sought  to 
make  liable  the  timber  on  the  very  land  devised 
to  him.  But  in  the  present  case,  is  West  dev- 
isee? Very  different  are  the  rights  of  devisees 
and  legatees;  a  difference  too  well  defined  and 
understood  to  need  the  slightest  notice  on  our 
part.  But  these  principles  have  no  application 
to  the  present  case,  inasmuch  as  the  bill  does 
not  seek  to  charge  the  real  assets. 

The  case  Exyarte  Garland  (10  Ves.,  Jun., 
110  et  teg.),  also  relied  on  to  defeat  this  claim, 
has  no  bearing  upon  the  merits  of  this  cause. 
There  a  certain  sum,  to  wit,  £600,  was  em- 
barked in  the  trade  by  the  testator,  and  no 
more;  and  that  trade  carried  on  by  the  widow 
and  executrix  of  the  testator,  and  not  by  a 
copartner,  under  original  articles  of  copartner- 
ship with  the  testator,  wherein  no  sum  is 
named,  as  in  this  case.  In  that  case,  distribu- 
tion had  long  been  made  before  the  bankruptcy 
of  the  executrix;  in  this  case,  none  has  ever 
been  made:  in  that  case,  the  profits  of  the  trade 
were  to  be  applied  for  his  widow's  use,  and  for 
the  maintenance  and  education  of  his  children; 
but  in  this  case,  the  profits  (if  any)  are  to  he- 
come  a  part  of  Mr.  Mandeville's  personal 
estate.  Where,  then,  is  the  similarity  between 
the  two  cases?  It  scarcely  deserves,  en  passant, 
a  notice.  The  Lord  Chancellor  in  his  decree 
employs  the  following  language :  "  in  this  case, " 
he  remarks,  "  I  fear  I  shall  be  under  the 
necessity  of  contradicting  the  authority  of  a 
judge  I  most  highly  respect,  feeling  a  strong 
opinion  that  only  the  property  declared  to  be 
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embarked  in  the  trade  shall  be  answerable! 
the  creditors  of  the  trade.    If  I  am  not  boini 
by  decision,  the  convenience  of  mankind  i 
quires  me  to  hold,  that  the  creditors  of 
trade,  as  such,  have  not  a  claim  against ' 
distributed  assets,  in  the  hands  of  third  ', . 
sons  under  the  direction  of  the  same  will  whij 
has  authorized  the  trade  to  be  carried  on  I 
the  benefit  of  other  persons.    My  opinion  up 
this  case  is,  that  it  is  impossible  to  hold  f 
the  trade  is  to  be  carried  on,  perhaps  fori 
century,  and  at  the  end  of  that  time  the  en 
iters  dealing  with  the  trade  are,  merely  be 
cause  it  is  directed  by  the  will  to  be  carried  on 
to  pursue  the  general  assets  distributed,  per 
haps  to  fifty  families." 

But  in  this  case  it  was  to  be  carried  on  (o 
about  thirteen  or  fourteen  months  only,  ad 
without  the  slightest  inconvenience  either  n 
"  mankind  "  generally,  or  to  the  devisees  am 
legatees  of  Mr.  Mandeville  in  particular;  no 
has  there  been  a  distribution,  either  in  part  ol 
whole,  of  Mr.  Mandeville's  personal  estate 
Wherein,  we  again  ask,  do  the  cases  assimilate 

*JSn-parte  Richardson  et  al..  In  re  [*67( 
Hodgton  et  al.  (8  Maddock's  Chan.  Rep.,  791 

This  case  stands  upon  the  same  ground  o 
Bz-parte  Garland,  and  consequently,  this,  lik 
that  case,  is  clearly  distinguishable  from  th 
case  now  before  the  court,  for  the  reason 
already  stated  in  regard  to  that  case.  ( Thorny*) 
v.  Andrews,  1  Mylne  &  Keene's  Rep.,  116.) 

This  case  bears  no  analogy  whatever  to  th 
case  now  under  consideration,  and  is  very  'in 
ilar  to  the  two  preceding  cases  of  Sr-part 
Garland,  and  Ex-part*  Richardson  et  al  I 
this  case,  the  testator  merely  expresses  a  win 
that  the  trade  may  be  carried  on  by  his  widm 
and  son,  after  his  death,  "  for  their  joint  bei 
eflt  and  mutual  advantage."  And  in  furthei 
ance  thereof,  gives  and  bequeaths  to  them,  a 
his  "stock  in  trade  of  what  nature  or  kin 
soever,"  by  him  "employed  or  used  in  Mi 
trade,"  claiming  in  no  manner  any  future  ii 
terest  therein;  consequently  they  traded  o 
their  own  property,  for  their  own  benefit,  an 
not  upon  the  testator's,  for  he  had  embarks 
nothing  therein,  and  therefore  the  credit™ 
must  have  known  upon  whose  responsibilii 
they  dealt,  and  we  are  entirely  at  a  loss  to  im&j 
ine  how  this  can  be  considered  a  post  mortti 
partnership,  and  if  not  a  partnership,  by  wht 
legal  ways  and  means  could  the  testator's  estat 
be  liable? 

In  support  of  the  5th  point,  Mr.  Neale  refe 
red  to  the  following  authorities:  8  Bos.  &  Pull 
620;  6  Cruise,  206,  207;  8  Mumf..  76;  8  Ess 
516;  2  Mod.,  813,  314;  12  Mod.,  598;  1  Ves. 
Beames,  410;  Doug.,  789;  2  Cowp.,  657; 
Swanston,  201. 

Mr.  Smith,  for  the  defendant  West,  stab 
the  following  preliminary  propositions: 

1.  That  by  a  fair  construction  of  the  wil 
the  entire  real  and  personal  estate  (except  U 
interest  in  the  firm  of  Cawood  &  Compan 
vested  in  West  as  general  residuary  devisee  at 
legatee,  subject  only  to  debts  and  legacies. 

After  showing,  with  some  minuteness,  ho 
far  the  courts  in  England  had  gone  in  order 
carry  out  the  intention  of  the  testator,  he  rcf< 
red  to  the  cases  of  8  Peters,  846,  and  6  Peter 
68. 

The  introductory  words  of  the  will  show  i 
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intention.  In  the  testator,  to  part  with  his  whole 
estate  To  show  the  weight  which  courts  have 
stitched  to  the  introductory  clause  of  a  will, 
and  also  what  particular  words  and  expressions, 
571*]  other  than  words  of  perpetuity  *have 
been  regarded  as  sufficient  in  devisees  to  pass 
an  estate  in  fee,  he  cited,  Forrester's  Rep.,  or 
Cm.  temp.  Talbot,  157;  2  Atk..  87;  8P.  Wms., 
MS;  1  Wilson,  888;  2  Vera.,  690;  Preston  on 
Estates.  SO  et  mq..  1st  Am.  ed. ;  6  Com.  Law 
Rep..  191;  Uohns.  Chan.  Rep., 494;  SCranch, 
97;  1  Wash.,  96;  8  Rand.,  280. 

The  word  "  property  "  is  sufficiently  exten- 
sve.  in  connection  with  the  general  residuary 
clause,  to  pass  real  and  personal  estate.  (1  Rev. 
Code  of  Va.,  869.  chap.  99,  sec.  27;  11  East, 
388.  516;  14  East,  868,  17  Com.  Law  Rep., 
880.  889;  2  Des.  Chan.  Rep.,  578;  6  Serg.  & 
Bswle.  452:  1  Wash.  Va.  Rep.,  45,  262;  11 
East,  821;  lTaunt.,288;  2  Vera.,  564;  5  Burr., 
»,  88;  1  Hen.  Black.,  228;  5  Taunt.,  268. 

[Mr.  Smith  here  analyzed  the  clauses  of  the 

Even  the  word  "  legacy  "  may  be  applied  to 
ml  estate,  if  the  context  of  the  will  shows  that 
nch  was  the  testator's  intention.  (1  Burr. ,  268 ; 
5  Term  Rep.,  716;  11  East,  245;  15  East,  508.) 

2.  That  being  directly  and  materially  inter- 
ested in  the  subject  in  controversy.  West  is  a 
proper  party.  (1  Johns.  Chan.  Rep.,  487;  8 
Johns.  Chan.  Rep.,  553.) 

I.  That  the  general  assets  of  the  testator  are 
sot  Hable  to  the  claim  of  the  plaintiff  in  error; 
it  being  contracted  since  Mandeville's  death. 
And  mat  the  testator,  by  the  terms  of  his  will, 
left  nothing  more  at  stake  in  the  concern  of 
Onrood  &  Company  than  his  interest  in  the 
copartnership  at  the  time  of  his  death. 

A  testator  may  sever  a  portion  from  the  main 
body  of  his  estate  to  follow  the  hazards  of  a 
tnde;  and  the  general  assets,  in  such  case,  are 
not  responsible. 

The  only  case  denying  this  is  Hankey  v. 
Hammond  (Cooke's  Bankrupt  Law,  5th  ed.,  p. 
47,  cned  in  a  note  to  8  Madd.  Chan.  Rep.,  148.) 
But  this  doctrine  is  reviewed  in  Ex-parte  Gar- 
Ind,  a  leading  case  (10  Ves.,  Jun.,  110).  The 
latter  case  is  supported  by  Ex-parte  Richardson 
(8  Madd.,  Chan.  Rep.,  188,  157);  also,  in  1 
Mjlne  &  Keene,  116,  the  case  of  Ex-parte  Gar- 
Imd  is  reviewed  and  sustained.  See  also  Pitkin 
t.  Pitkin  (7  Conn.  Rep.,  807),  where  there  is  a 
Knmg  analogy  to  the  case  at  bar. 

The  doctrine  of  Ex-parte  Garland  has  be- 
come incorporated  into  the  elementary  books. 
It  Com.  Dig.,  609,  pi.  12;  2  Madd.  Chan.,  651 ; 
i  Roberts  on  Wills,  128.) 

[Mr.  Smith  here  compared  the  case  at  bar 
whh  the  cases  cited  above.] 

4.  The  general  assets  of  the  testator,  not  be- 
872*]  ing  liable  to  the  complainant's  "demand, 
«nd  such  liability  being  the  only  ground  for 
equitable  relief,  the  demurrer  was  properly 
resumed,  and  the  bill  dismissed  as  to  all  the 
defendants.  (1  Oallison,  680;  2  Vera.,  292;  1 
P.  Wms.,  682;  2  Ves.,  101.) 

Mr.  Janet,  on  the  same  side,  said  that  West 
bad  a  right  to  be  a  party.  Legatees  are  gen- 
erally considered  to  be  represented  by  execu- 
tora,  bat  it  is  not  error  if  a  legatee  be  made  a 
party.  (Calvert  on  Parties,  20, 21, 149,  171, 172.) 

It  was  a  matter  of  discretion  in  the  court  be- 
low; and  this  court  will  not  review  it. 

HeviSD  2. 


The  executor  did  not  file  a  proper  answer, 
because  he  impliedly  admitted  that  the  estate 
was  bound.    He  is  a  creditor. 

The  case  in  11  Serg.  &  Rawle,  41,  relied  on 
by  the  other  side,  is  not  in  point,  because  there 
was  an  article  in  the  original  partnership  for 
carrving  it  on. 

Mr.  voxe,  in  reply  and  conclusion : 

The  counsel  on  the  other  side  have  not  kept 
within  the  record.  The  surviving  partner  be- 
came insolvent,  but  the  record  does  not  show 
how.  All  parties  considered  the  firm  aa  the 
same  after  the  death  of  Mr.  Mandeville  as  it 
had  been  before;  the  executor,  surviving  part- 
ner and  all ;  and  the  bill  only  charges  the  per- 
sonal estate,  not  the  real. 

Was  it  necessary  to  make  the  devisee  a  party? 
The  authorities  are  collected  in  Story  s  Eq. 
Plead..  185,  140, 141,  148.  150,  155. 

The  court  would  not  dismiss  the  bill  because 
the  devisee  was  not  made  a  party.  (4  Wash. 
C.  C.  R.,  202,  208;  8  Cranch,  227.) 

Cawood  is  certainly  liable  because  he  con- 
tracted the  debt.  Have  we  mistaken  our  rem- 
edy against  him?  We  call  upon  him  to  ac- 
count, which  is  a  matter  peculiarly  appropri- 
ate to  equity.  If  the  bill  is  good  against  him 
alone,  it  ought  not  to  have  been  dismissed. 

A  partnership  can  go  on  by  will  (7  Peters, 
594.  11  Serg.  &  Rawfe,  41.) 

(Story  on  Partnership,  sec.  195,  198.)  If  it  is 
restricted  or  limited,  the  burden  of  proving  it 
is  on  the  other  side. 

In  Ex-parte  Garland  there  was  a  limited 
sum  left  for  the  use  of  the  firm. 

In  8  Maddock,  145,  each  party  put  in  a  spe- 
cific sum,  and  the  court  ordered  an  account  up 
to  the  time  of  the  death;  and  said  it  depended 
on  the  will  how  the  business  was  to  be  car- 
ried on. 

•Mylne  &  Keene,  116,  is  like  the  case  [*573 
in  Maddock.  As  to  the  case  in  7  Cowen,  Rep., 
812,  limited  partnerships  are  recognized  in  that 
State. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Columbia,  sitting  in  equity  in  the  County  of 
Alexandria. 

On  the  9th  of  July.  1886,  Joseph  Mandeville, 
deceased,  by  certain  articles  then  executed, 
entered  into  partnership  with  Daniel  Cawood, 
one  of  the  defendants,  for  the  term  of  three 
years  from  the  1st  of  September,  1885,  under 
the  Arm  of  Daniel  Cawood  &  Company.  On 
the  3d  of  June.  1837,  Mandeville  made  his  last 
will,  by  which,  in  the  introductory  clause,  he 
said:  "  I  do  hereby  direct  the  disposal  which  I 
desire  of  my  earthly  remains  after  my  decease, 
and  of  such  real  and  personal  property  as  I  may 
possess  when  called  hence  to  a  future  state. 
He  then  proceeded  to  make  sundry  bequests  of 
his  real  and  personal  estate  to  different  persons; 
and  then  added;  "If  my  personal  property 
should  not  cover  the  entire  amount  of  legacies 
I  have  or  may  give,  my  executors  will  dispose 
of  so  much  of  my  real  estate  as  will  fully  pay 
the  same."  He  immediately  added:  "John 
West,  one  of  the  defendants,  formerly  of  Alex- 
andria, now  of  Mobile.  I  hereby  make  my  re- 
siduary legatee,  recommending  him  to  consult 
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with  and  follow  the  advice  of  my  executors  in 
all  concerning  what  I  leave  to  him."  The  tes- 
tator on  the  11  th  of  July,  1887,  made  the  fol- 
lowing codicil  to  his  will:  "  It  is  my  will  that 
my  interest  in  the  copartnership  subsisting  be- 
tween Daniel  Cawood  and  myself,  under  the 
firm  of  Daniel  Cawood  &  Company,  shall  be 
continued  thereon  until  the  expiration  of  the  term 
limited  by  the  articles  between  us;  the  business 
to  be  continued  by  the  said  Daniel  Cawood, 
and  the  profit  or  loss  to  be  distributed  in  the 
manner  the  said  articles  provide. "  The  testator 
appointed  Robert  J.  Tavlor  and  William  C. 
Gardner  (one  of  the  defendants)  executors  of 
bis  will,  and  died  in  July,  1887.  His  will  and 
codicil  were  duly  proved  after  his  death,  and 
Taylor  having  renounced  the  executorship, 
Gardner  took  upon  himself  the  administration  of 
the  estate  under  letters  testamentary  granted  to 
him  by  the  Orphans'Court  of  Alexandria  County. 

Cawood,  after  the  testator's  death,  carried  on 
the  copartnership  in  the  name  of  the  firm,  and 
failed  in  business  before  the  regular  expiration 
thereof,  according  to  the  articles. 
574*]  *The  present  bill  was  originally  brought 
against  Cawood  &  Gardner,  as  executors  of 
Mandeville,  by  the  plaintiff,  Burwell,  alleging 
himself  to  be  a  creditor  of  the  firm  upon  debts 
contracted  with  him  by  Cawood.  on  behalf  of 
the  firm,  after  Mandeville's  death,  viz.,  on  a 
promissory  note,  dated  the  28th  of  July.  1888, 
for  $800,  and  on  an  acceptance  of  a  bill  of  ex- 
change drawn  by  Burwell  on  the  same  day  for 
$1,000,  in  favor  of  one  William  H.  Mount, 
both  of  which  remained  unpaid.  The  bill 
charged  the  failure  of  Cawood  in  trade,  and 
his  inability  to  pay  the  debts  due  from  the  firm. 
It  also  charged  that  Gardner,  the  executor,  had 
assets  sufficient  to  satisfy  all  the  debts  of  the 
testator,  and  all  the  debts  of  Cawood  &  Com- 
pany; and  it  sought  payment  of  the  debt  due 
to  the  plaintiff  out  of  those  assets. 

The  defendant  (Gardner)  put  in  an  answer 
denying  that  be  had  such  accurate  information 
as  to  enable  him  to  say  whether  the  partnership 
funds  in  the  hands  of  Cawood  were  sufficient 
to  pay  the  debts  of  the  firm  or  not;  and  not 
admitting  that  the  assets  of  the  testator  in  his 
bands  were  liable  to  the  payment  of  the  debts 
of  the  firm,  and  requiring  proof  of  such  lia- 
bility, and  alleging  that  he  had  not  assets  of  the 
testator  in  bis  hands  sufficient  to  satisfy  the 
plaintiff 's  claims,  after  satisfying  two  specified 
judgments. 

The  defendant  (Cawood)  not  having  made 
any  answer  at  this  stage  of  the  cause,  the  bill 
was  thereupon  taken  against  him  pro  confeato — 
subsequently  he  put  in  an  answer;  and  there- 
upon it  was,  by  consent  of  the  plaintiff,  and 
Cawood,  and  Gardner,  the  executor,  referred 
to  a  master  to  take  an  account  of  the  assets  of 
the  testator,  of  the  debts  due  to  him,  of  the 
value  of  his  real  estate,  and  to  settle  the  ac- 
counts and  transactions  of  the  firm  of  Cawood 
&  Company  until  its  termination,  and  of  the 
individual  partners  with  the  firm,  to  take  an 
account  of  the  assets  of  the  firm,  and  the  out- 
standing debts  of  the  firm,  and  the  debts  due 
thereto,  &c. ;  and  also  to  ascertain  whether  the 
debt  due  to  the  plaintiff  arose  in  the  partner- 
ship transactions,  and  is  now  due. 

Cawood,  by  his  answer,  admitted  generally 
the    facts    stated   in   the   bill;   but   he  also 
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alleged  that  he  neither  admitted  nor  denied 
the  insolvency  of  the  firm,  averring  that  he 
had  satisfied  claims  against  the  firm  since  it  ter- 
minated to  the  amount  of  about  $14,000  from  the 
firm  funds,  and  was  engaged  in  the  collection 
of  the  outstanding  debts  due  thereto,  and  that 
the  firm  still  owed  debts  to  the  amount  of 
about  $7,000. 

The  master  made  his  report  in  May.  1841; 
the  details  of  which  it  *is  not  necessary  [*57ff 
to  mention.  In  November,  of  the  same  year. 
it  was  referred  to  another  commissioner  to  take 
an  account  of  the  assets  of  Mandeville  in  the 
hands  of  his  executor,  who  afterwards  made  a 
report  accordingly.  At  this  stage  of  the  pro- 
ceedings, John  West  (the  residuary  legatee,  ao 
called  in  the  will)  claiming  to  be  interested  in 
the  subject  matter,  the  bill  was  amended  by 
making  West  a  party;  and  he  filed  a  demurrer 
to  the  bill.  The  demurrer  was  afterwards  set 
down  for  argument,  and  the  court  being  of 
opinion  that  the  assets  of  Mandeville  in  the 
hands  of  his  executor  (Gardner)  were  not 
chargeable  with  any  debt  contracted  by  Ca- 
wood in  the  name  of  the  firm,  after  the  death 
of  Mandeville,  sustained  the  demurrer,  and  dis- 
missed the. bill  with  costs.  From  this  decree  of 
dismissal  the  present  appeal  has  been  taken  to 
this  court. 

The  argument  has  spread  itself  over  several 
topics,  which  are  not.  in  our  judgment,  now 
properly  before  us;  whatever  may  have  been 
their  relevancy  in  the  court  below.  The  real 
question  arising  before  us  upon  the  record  is, 
whether  the  general  assets  of  the  testator  (Man- 
deville). in  the  hands  of  his  executor,  are  liable 
tor  the  payment  of  the  debt  due  to  the  plaint- 
iff, which  was  contracted  after  Mandeville's 
death.  If  they  are  not,  the  bill  was  properly 
dismissed,  whatever  might  be  the  remedy  of 
the  plaintiff  against  Cawood,  if  the  suit  had 
been  brought  against  him  alone,  for  equitable 
relief,  upon  which  we  give  no  opinion.  In 
general  the  surviving  partner  is  liable  at  law 
only;  and  no  decree  can  be  made  against  him, 
although  he  may  be  a  proper  party  to  the  suit 
in  equity,  as  being  interested  to  contest  the 
plaintiff  s  demand,  unless  some  other  equity  in- 
tervenes; and  so  it  was  held  in  WiUdntonv.  Hen- 
demon  (1  Mylne  &  Keene,  583,  589). 

The  bill,  as  framed,  states  the  insolvency  of 
Cawood,  and  seeks  no  separate  relief  against 
him,  and  therefore,  if  it  is  maintainable  at  all. 
it  is  so  solely  upon  the  ground  of  the  liability  of 
the  general  assets  of  Mandeville  to  pay  the 
plaintiff  jointly  with  the  partnership  funds  in 
the  hands  of  Cawood.  In  respect  to  another 
suggestion,  that  West  was  not  a  necessary  party 
to  the  bill,  in  his  character  of  residuary  legatee 
of  the  personalty,  that  may  be  admitted;  »t 
the  same  time  it  is  as  clear,  that  as  he  had  an 
interest  in  that  residue,  if  Mandeville's  general 
assets  were  liable  for  the  plaintiff's  debt;  and 
therefore,  the  plaintiff  might  at  his  option  join 
him  in  the  suit,  and  if  West  did  not  object, 
no  other  person  would  avail  himself  of  the 
objection  of  his  misjoinder. 

Then,  as  to  the  liability  of  the  general  assets 
of  Mandeville  in  the  hands  of  his  executor  for 
the  payment  of  the  plaintiff 's  debt — we  are  of 
•opinion  that  they  are  not  so  liable;  and  [*576 
shall  now  proceed  to  state  the  reasons  for  this 
opinion. 

Howard  3. 
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By  the  general  rule  of  law,  every  partner- 
■hip  is  dissolved  by  the  death  of  one  of  the 
punters.'  It  is  true  that  it  is  competent  for  the 
ptrtnere  to  provide  by  agreement  for  the  con- 
tanance  of  the  partnership  after  such  death ; 
kt  then  it  takes  place  in  virtue  of  such  agree- 
sent  only,  as  the  act  of  the  parties,  and  not 
tj  mere  operation  of  law.  A  partner,  too,  may 
If  hit  will  provide  that  the  partnership  shall 
eaetinne  notwithstanding  his  death;  and  if  it 
■  consented  to  by  the  surviving  partner,  it  be- 
omee  obligatory,  just  as  it  would  if  the  tes- 
i  later,  being  a  sole  trader,  had  provided  for  the 
eoatinuance  of  bis  trade  by  his  executor,  after 
kfc  death.  But,  then,  in  each  case  the  agree- 
■eot  or  authority  must  be  clearly  made  out; 
■ad  third  persons,  having  notice  of  the  death, 
(re  bound  to  inquire  how  far  the  agreement  or 
■thorny  to  continue  it  extends,  and  what 
foids  it  binds,  and  if  they  trust  the  surviving 
pptT  beyond  the  reach  of  such  agreement,  or 
tttUiority,  or  fund,  it  is  their  own  fault,  and 
Hey  have  no  right  to  complain  that  the  law 
4oa  not  afford  them  any  satisfactory  redress. 

A  testator,  too,  directing  the  continuance  of 
a  partnership,  may,  if  he  so  choose,  bind  his 
■serai  assets  for  all,  the  debts  of  the  partner- 
Sip  contracted  after  bis  death.  But  he  may 
•ho  limit  his  responsibility,  either  to  the  funds 
already  embarked  in  the  trade,  or  to  any  spe- 
cie amount  to  be  invested  therein  for  that  pur- 
•ott;  and  then  the  creditors  can  resort  to  that 
sod  or  amount  only,  and  not  to  the  general 

&  of  the  testator's  estate,  although  the 
farmer,  or  executor,  or  other  person  carrying 

the  trade  may  be  personally  responsible  for 
all  the  debts  contracted.  This  is  clearly  estab- 
fehed  by  the  case  Ez-parte  Garland  (10  Yes. , 
110),  where  the  subject  was  very  fully  discussed 
I?  Lord  Eldon,  and  Sk-parte  Richardson  (3 
■add.,  138,  157),  where  the  like  doctrine  was 
•firmed  by  Sir  John  Leach  (then  Vice-Chan- 
atflor).  and  by  the  same  learned  judge,  when 
abater  of  the  Rolls,  in  Thompson  v.  Andrews 
(lMTme&  Keene,  116).  The  case  of  Hankey 
T.  Hammock,  before  Lord  Kenyon,  when  Mas- 
ter of  the  Rolls,  reported  in  Cooke's  Bankrupt 
lav  (67,  5th  ed.),  and  more  fully  in  a  note  to 
I  Madd.  Rep.,  148;  so  far  as  may  be  thought 
to  decide  that  the  testator's  assets  are  ^ttjply 
Iftble  under  all  circumstances,  where  tflHkMc 
h  directed  to  be  carried  on  after  his  deStn,  has 
teen  completely  overturned  by  other  later 
«sw,  and  expressly  overruled  by  Lord  Eldon 
felQ  Ves.,  110. 121,  122,  where  he  stated  that 
'57  7*]  it  stood  *alone,  and  he  felt  compelled 
•a  decide  against  its  authority.  The  case  of 
«**»  v.  KMn  (7  Conn.  Rep.,  807)  is  fully 
ia  point  to  the  same  effect,  and,  indeed,  as  we 
-■tail  presently  see,  runs  guatuor  pedibus  with 
•he  present. 

And  this  leads  us  to  remark,  that  nothing 
•at  the  most  clear  and  unambiguous  language, 
denonstrating  in  the  most  positive  manner  that 
tte  testator  intends  to  make  his  general  assets 
Ktbie  for  all  debts  contracted  in  the  continued 
trade  after  his  death,  and  not  merely  to  limit  it 
to  the  funds  embarked  in  that  trade,  would 
Jnsttfy  the  court  in  arriving  at  such  a  con- 
•frsion  from  the  manifest  inconvenience  there- 
of, and   the  utter    impossibility   of   paying 

t--B«e  Scbolfleld  v.  Hohelberg-er,  T  Peters,  686. 
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off  the  legacies  bequeathed  by  the  testator's 
will,  or  distributing  the  residue  of  his  estate, 
without  in  effect  saying  at  the  same  time  that 
the  payments  may  all  be  recalled,  if  the  trade 
should  become  unsuccessful  or  ruinous.  Such 
a  result  would  ordinarily  be  at  war  with  the 
testator's  intention  in  bequeathing  such  legacies 
and  residue,  and  would,  or  might  postpone  the 
settlement  of  the  estate  for  a  half  century,  or 
until  long  after  the  trade  or  continued  partner- 
ship should  terminate.  Lord  Eldon,  in  10  Ves., 
110,  121,  122,  put  the  inconvenience  in  a 
strong  light,  by  suggesting  several  cases  wherp 
the  doctrine  would  create  the  most  manifest  em- 
barrassments, if  not  utter  injustice;  and  he  said, 
that  the  convenience  of  mankind  required  him 
to  hold,  that  the  creditors  of  the  trade,  as  such, 
have  not  a  claim  against  the  distributed  assets 
in  the  hands  of  third  persons,  under  the  direc- 
tions in  the  same  will,  which  has  authorized 
the  trade  to  be  carried  on  for  the  benefit  of 
other  persons.  This,  also,  was  manifestly  the 
opinion  of  Sir  John  Leach  in  the  cases  8  Madd. 
Rep.,  128;  1  Mylne  &  Keene,  116,  and  was  ex- 
pressly held  in  the  case  in  7  Conn.  Rep.,  307. 
Keeping  these  principles  in  view,  let  us  now 
proceed  to  the  examination  of  the  will  and 
codicil  in  the  present  case.  There  can,  we 
think,  be  no  doubt,  that  the  testator  intended 
by  his  will  to  dispose  of  the  whole  of  his  estate, 
real  and  personal.  The  introductory  words  to 
his  will  already  cited,  show  such  an  intention 
in  a  clear  and  explicit  manner.  The  testator 
there  says:  "I  do  hereby  direct  the  disposal 
which  I  desire  of  my  earthly  remains  after  my 
decease,  and  of  such  real  and  personal  estate  as 
I  may  possess,  when  called  hence  to  a  future 
state."  He,  therefore,  looks  to  the  disposal  of 
all  the  estate  he  shall  die  possessed  of.  It  is 
said  that,  admitting  such  to  be  his  intention, 
the  testator  has  not  carried  it  into  effect;  be- 
cause the  residuary  clause  declares  John  West 
his  "residuary  legatee"  only,  and  *not  [*578 
his  residuary  devisee  also;  and  that  we  are  to 
interpret  the  words  of  the  will  according  to 
their  legal  import  as  confined  altogether  to  the 
residue  of  the  personal  estate.  This  is,  in  our 
judgment,  a  very  narrow  and  technical  inter- 
pretation of  the  -words  of  the  will.  The  lan- 
guage used  by  the  testator  shows  him  to  have 
been  an  unskillful  man  and  not  versed  in  legal 
phraseology.  The  cardinal  rule  in  the  inter- 
pretation of  wills  is,  that  the  language  is  to  be 
interpreted  in  subordination  to  the  intention  of 
the  testator,  and  it  is  not  to  control  that  inten- 
tion, when  it  is  clear  and  determinate.  Thus, 
for  example,  the  word  "legacy"  may  be  con- 
strued to  apply  to  real  estate  where  the  context 
of  the  will  shows  such  to  be  the  intention  of 
the  testator.  Thus  in  Hope  v.  Taylor  (1  Burr. 
Rep.,  269),  the  word  "legacy"  was  held  to  in- 
clude lands,  from  the  intention  of  the  testator 
deduced  from  the  context.  The  same  doctrine 
was  fully  recognized  in  Hardacre  v.  Nash  (5 
Term  Rep.,  716).  So,  in  Doe,  dem.  Tofleld,  v. 
Tofteld  (11  East,  246),  a  bequest  of  "all  my 
personal  estates"  was  construed  upon  the  like 
intention  to  include  real  estate.  But  a  case 
more  directly  in  point  to  the  present,  and  dif- 
fering from  it  in  no  essential  circumstances,  is 
Pitman  v.  Stevens  (15  East,  505).  There  the 
testator,  in  the  introductory  clause  of  his  will, 
said:  "I  give  and  bequeath  all  that  I  shall  die 
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possessed  of,  real  and  personal,  of  what  nature 
and  kind  soever,  after  my  just  debts  is  paid. 
I  hereby  appoint  Capt.  Robert  Preston  my  re- 
siduary legatee  and  executor."  The  testator 
then  proceeded  to  give  certain  pecuniary  lega- 
cies, and  finally  recommended  his  legatee  and 
executor  to  be  kind  and  friendly  to  his  brother- 
in-law  J.  C,  &c,  and  begs  him  to  do  some- 
thing handsome  for  him  at  his  death,  &c.  The 
question  was,  whether  Preston  was  entitled  to 
the  real  estate  of  the  testator,  under  the  will; 
and  the  court  held  that  he  was:  and  that  the 
words  "residuary  legatee  and  executor,"  cou- 
pled with  the  introductory  clause  and  the  rec- 
ommendation clearly  established  it.  Upon 
that  occasion,  Lord  Ellenborough,  after  refer- 
ring to  the  words  of  the  introductory  clause, 
said :  "Then  be  appoints  Capt.  P.  his  residuary 
legatee  and  executor— residuary  legatee  and 
executor  of  what?  Of  all  that  he  should  die 
possessed  of,  real  and  personal,  of  what  nature 
and  kind  soever;  that  is,  of  all  he  should  not 
otherwise  dispose  of.  The  word  'legatee',  ac- 
cording to  the  cases,  particularly  Hardacre  v. 
JS'ath,  may  be  applied  to  real  estate,  if  the  con- 
text requires  it,  as  was  said  by  Lord  Kenvon 
upon  the  word  'legacy'.  Then  in  the  subse- 
quent parts  of  the  will,  he  contemplates  that 
his  residuary  legatee  and  executor  will  have 
579*]  the  disposition  *of  his  whole  funds; 
but  after  some  legacies  and  annuities,  he  rec- 
ommends him  to  oe  kind  and  friendly  to  his 
brother-in-law,  &c." 

In  the  present  case  it  is  plain  that  the  testator 
contemplated  some  positive  benefit  to  West,  when 
he  designated  him  as  his  residuary  legatee;  and 
yet,  at  the  same  time,  he  contemplated  that  his 
personal  property  might  not  be  sufficient  to 
cover  the  amount  of  legacies  given  by-  his 
will;  and  in  that  event  he  directs  his  executors 
to  dispose  of  so  much  of  his  real  estate  as  will 
fully  pav  his  legacies;  so  that,  if  wc  restrain 
the  words  "residuary  legatee"  to  the  mere  per- 
sonalty, we  shall  defeat  the  very  intention  of 
the  testator,  apparent  upon  the  face  of  the  will, 
to  give  some  beneficial  interest  to  West,  in  an 
event  which  he  yet  contemplated  as  not  im- 
probable. On  the  other  band,  if  we  give  an 
enlarged  and  liberal  meaning  to  the  residuary 
clause  as  extending  to  the  real  estate,  it  will 
at  once  satisfy  the  introductory  clause,  and 
upon  a  deficiency  of  the  personal  assets  will 
still  leave  an  ample  amount  to  the  beneficiary, 
who  appears  to  have  been  an  object  of  the  tes- 
tator's bounty.  But  if  this  interpretation  should 
be  (as  we  think  it  is  not)  questionable,  one 
thing  is  certain,  and  that  is,  that  the  testator 
did  not  contemplate  that  his  personal  assets 
would  not  be  more  than  sufficient  to  pay  all  his 
debts;  for  he  does  not  charge  his  real  estate 
with  his  debts,  but  only  with  his  legacies,  in 
case  of  any  deficiency  of  personal  assets,  and 
the  residuary  clause,  if  it  were  limited  to  the 
mere  residue  of  his  personal  assets,  would  also 
show  that  the  testator  did  not  provide  for  any 
debts  which  should  arise  from  any  subsequent 
transactions  after  his  death. 

If  this  be  so,  then  we  are  to  look  to  the  cod- 
icil to  see  whether  any  different  intention  is 
there  disclosed  in  clear  and  unambiguous  termt. 
In  the  first  place,  the  language  of  the  codicil 
is  just  such  as  the  testator  might  properly  hate 
used,  if  he  intended  no  more  than  to  pledge  his 
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funds  already  embarked  in  the  partnership  for 
the  payment  of  the  partnership  debts.  The  codicil 
says:  "It  is  my  will  that  my  'interest' in  the 
copartnership,  &c.,  shall  be  continued  therein 
until  the  expiration  of  the  term  limited  by  the 
articles."  Now,  his  interest  in  the  firm  then 
was  his  share  of  the  capital  stock  and  profit* , 
after  the  payment  of  all  debts  and  liabilitiei 
due  by  the  firm.  It  is  this  interest,  and  not 
any  new  capital  which  he  authorizes  to  be  em- 
barked in  the  firm.  He  does  not  propose  to 
add  anything  to  his  existing  interest,  but  simply 
to  continue  it  as  it  then  was.  How,  then,  can 
this  court  say  that  he  meant  to  embark  all  his 
personal  assets  in  the  hands  of  his  executor  is 
a  pledge  for  the  future  debts,  *or  future  [*580 
responsibilities,  or  future  capital  of  the  firm! 
That  would  be  to  enlarge  the  meaning  of  the 
words  used  beyond  their  ordinary  and  reason- 
able signification.  And  besides,  St  is  plain  that 
the  testator  did  not  mean  to  have  the  payment 
of  his  legacies  indefinitely  postponed,  until  tie 
expiration  of  the  articles,  and  the  ascertain- 
ment and  final  adjustment  of  the  concerns  of 
the  firm,  which  might  perhaps  extend  to  ten  or 
twenty  years.  So  that  to  give  such  an  enlarerd 
interpretation  to  the  terms  of  the  codicil  as  if 
contended  for  (for  the  codicil  must  be  con- 
strued as  if  it  were  incorporated  into  the  Willi, 
would  be  to  subject  the  legatees  to  all  the  fluc- 
tuations and  uncertainties  growing  out  of  the 
I  future  trade,  and  might  deprive  the  residuary 
!  legatee  of  every  dollar  intended  for  his  benefit. 
There  is  another  consideration  of  the  matter 
which  deserves  notice.  Would  the  real  estate 
of  the  testator,  upon  a  deficiency  of  his  personal 
assets,  be  liable  for  the  debts  of  the  firm  con 
tracted  after  his  death,  by  mere  operation  of 
law,  as  it  would  be  for  such  debts  as  were  con- 
tracted in  his  lifetime?  If  it  would,  then  it  u 
apparent  that  all  the  legatees  and  devisees 
might  in  the  event  of  the  irretrievable  and 
ruinous  insolvency  of  the  firm  be  deprived  o( 
ail  their  legacies  and  devises,  although  the  leg- 
acies were  charged  upon  the  real  estate.  If  it 
would  not,  then  it  is  equally  apparent  that  the 
testator  did  not  contemplate  any  liability  of  bis 
general  assets,  real  ana  personal,  for  the  pav- 
ment  of  any  debts,  excepting  those  which  we're 
subsist^'  at  the  time  of  his  death.  There  is 
yet  triUHr  consideration,  not  unimportant  to 
be  brought  under  review.  It  is,  that  the  whole 
business  of  the  firm  is  to  be  conducted  by  CV 
wood  alone,  and  that  neither  the  executor  nor 
the  legatees  are  authorized  to  interfere  with  or 
to  scrutinize  his  transactions.  Such  an  unlim- 
ited power  over  his  whole  assets  by  a  person 
wholly  unconnected  with  the  administration  of 
his  estate  could  scarcely  be  presumed  to  be 
within  the  intention  of  any  prudent  testator. 
If  to  all  these  we  add  the  manifest  inconven- 
iences of  such  an  interpretation  of  the  codicil, 
thus  suspending  for  an  indefinite  time  the  set- 
tlement of  the  estate  and  the  payment  of  the 
legacies,  it  is  not  too  much  to  say.  that  no  court 
of  justice  ought  upon  principle  to  favor,  much 
less  to  adopt  it. 

And,  certainly,  there  is  no  authority  to  sup- 
port it;  at  least  none,  except  Hankey  v.  Boa- 
mock,  which  cannot  now,  for  the  reasons  already 
stated,  be  deemed  any  authority  whatsoever 
On  the  other  hand,  the  case  Ex-parU  Oariawi 
(10  Ves.,    11(1),   and    Ex  parte  ttiehardmn  (3 
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Madd.  Rep.,  138),  although  distinguishable 
681*]  from  the  present  in  *some  of  their  cir- 
cumstances, were  reasoned  out  and  supported 
upon  the  broad  and  general  principle  that  the 
■nets  of  the  taatator  were  in  no  case  bound  for 
the  debts  contracted  after  his  death  by  the  Der- 
mis whom  be  had  authorized  to  continue  his 
bade,  but  the  rights  of  such  new  creditors 
were  exclusively  confined  to  the  funds  embark- 
ed in  the  trade  and  to  the  personal  responsibil- 
ity of  the  party  who  continued  it,  whether  as 
trestee,  or  as  executor,  or  as  partner — unless, 
iadeed.  the  testator  had  otherwise  positively 
•ad  expressly  bound  his  general  assets.  The 
eaeof  Pitkin  v.  Pitkin  (7  Conn.  Rep.,  807)  is, 
krwever  (as  has  been  already  suggested),  di- 
mly in  point.  There,  the  testator,  by  his  will, 
directed  "  that  all  his  interest  and  concern  in 
the  hat  manufacturing  business,  <&c,  as  then 
caadncted  under  said  firm,  should  be  con- 
tfsoad  to  operate  in  the  same  connection  for 
Ike  term  of  four  years  after  his  decease,  &c." 
The  court  there  held,  after  referring  to  the 
eats  in  10  Yes.,  110,  and  S  Madd.  Rep.,  188, 
last  the  general  assets  of  the  testator  were  not 
isble  to  the  claims  of  any  creditors  of  the  firm 
who became  such  after  the  testator's  death; and 
that  iuch  creditors  had  no  lien  on  the  estate  in 
Ike  hands  of  the  devisees  under  the  will,  al< 
faugh  they  might  eventually  participate  in  the 
•rata  of  the  trade.  There  was  another  point 
•saded  in  that  case,  upon  which  we  wish  to 
V  understood  as  expressing  no  opinion. 

Upon  the  abole,  our  opinion  it  that  the  decree 
if  tie  Circuit  Court  dismitring  the  bill  ought  to 
*>  'firmed,  with  eottt. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Columbia, 
hoUen  in  and  for  the  County  of  Alexandria, 
aad  was  argued  by  counsel;  on  consideration 
whereof,  it  Is  now  here  ordered  and  decreed  by 
Has  court,  that  the  decree  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is  hereby 
Bfenied,  with  costs. 

Cfced-11 Otto, 388 ;  SStory.sM. 


SALLY  LADIGA,  Plaintiff  in  Error, 
e. 
HICHARD    DeMARCUS    ROLAND     and 
PETER  HIEFNER,  Defendant*. 

Tnatg  with  Oreek  Indian*— construction  of. 

Br  a  treaty  made  between  the  United  States  and 
*•  Creek  tribe  of  Indians,  east  of  the  Mississippi 
f*rer,  on  the  24th  of  March,  HSR,  It  was  stipu- 
lates: 

L  Ttstnioety  principal  chiefs  of  the  tribe  should 
■esUpwed  to  select  one  section  each. 
*■**)  •*.  That  every  other  head  of  a  Creokfamtl  y 
•toad  be  allowed  to  select  one  half  section  each ; 
«■*  that  these  tracts  should  be  reserved  from  sale, 
nrthelr  use,  for  the  term  of  nve  years,  unless 
•naer  disposed  of  by  them. 

I  That  twenty  selections  should  be  made,  under 
■he  direction  of  the  President,  for  the  orphan 
'»B*uu  of  the  Creeks,  and  divided  and  retained 
•  add  for  their  benefit  as  the  President  should  di- 
ne*. 
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In  making  the  selections  for  the  orphan  chil- 
dren, the  President  had  no  authority,  under  the 
treaty,  to  choose  any  land  embraced  by  the  two 

Preceding  clauses.  A  grandmother,  living-  with 
er  grandchildren,  was  the  head  of  a  Creekfainily, 
and  had  a  right  to  mako  a  selection  ;  and  the  sale 
of  her  selection  under  the  authority  of  the  Presi- 
dent was  a  nullity. 

THIS  case  was  brought  up,  by  writ  of  error, 
under  the  23th  section  of  the  Judiciary  Act, 
from  the  Supreme  Court  of  the  State  of  Ala- 
bama. 

On  the  24th  of  March,  1882,  a  treaty  was 
made  between  the  United  States  and  the  Creek 
tribe  of  Indians,  east  of  the  Mississippi  River. 

The  articles  of  this  treaty  which  bear  upon 
the  present  case  are  as  follows: 

"  Article  I,  The  Creek  tribe  of  Indians  cede 
to  the  United  States  all  their  lands  east  of  the 
Mississippi  River. 

"Article  II.  The  United  States  engage  to 
survey  the  said  land  as  soon  as  the  same  can  be 
conveniently  done,  after  the  ratification  of  this, 
treaty,  and  when  the  same  is  surveyed,  to  allow 
ninety  principal  chiefs  of  the  Creek  tribe  to  se- 
lect one  section  each,  and  every  other  head 
of  a  Creek  family  to  select  one  half  sec- 
tion each,  which  tracts  shall  be  reserved 
from  sale  for  their  use  for  the  term  of  fire 
years,  unless  sooner  disposed  of  by  them. 
A  census  of  these  persons  shall  be  taken  under 
the  direction  of  the  President,  and  the  selec- 
tions shall  be  made  so  as  to  include  the  im- 
provements of  each  person  within  his  selection, 
if  the  same  can  be  so  made,  and  if  not,  then  all 
the  persons  belonging  to  the  same  town,  enti- 
tled to  selections,  and  who  cannot  make  tlie 
same,  so  as  to  include  their  improvements, 
shall  take  them  in  one  body  in  a  proper  form. 
And  twenty  selections  shall  be  selected,  under 
the  direction  of  the  President  of  the  orphan 
children  of  the  Creeks,  and  divided  and  retain 
ed  or  sold  for  their  benefit  as  the  President  may 
direct.  Provided,  however,  that  no  selections 
or  locations  under  this  treaty  shall  be  so  made 
as  to  include  the  agency  reserve. 

"  Art.  III.  These  tracts  may  be  conveyed  by 
the  persons  selecting  the  same,  to  any  other 
persons  for  a  fair  consideration,  in  such  man- 
ner as  the  President  may  direct.  The  contract 
shall  be  certified  by  some  person  appointed  for 
that  purpose  by  the  President,  but  shall  not  be 
♦valid  until  the  President  approves  the  [*583 
same.  A  title  shall  be  given  by  the  United  States 
on  the  completion  of  the  payment. 

"  Art.  IV.  At  the  end  of  five  years  all  the 
Creeks  entitled  to  these  selections,  and  desirous 
of  remaining,  shall  receive  patents  therefor  in 
fee  simple  from  the  United  States. 

"Art.  V.  All  intruders  upon  the  country 
hereby  ceded,  shall  be  removed  therefrom  in 
the  same  manner  as  intruders  may  be  removed 
by  law  from  other  public  land  until  the  country 
is  surveyed,  and  the  selections  made;  except- 
ing, however,  from  this  provision,  those  white 
persons  who  have  made  their  own  improve- 
ments, and  not  expelled  the  Creeks  from  theirs. 
Such  persons  may  remain  till  their  crops  are 
gathered.  After  the  country  is  surveyed  and 
the  selections  made,  this  article  shall  not  oper- 
ate upon  that  part  of  it  not  included  in  such 
selections.  But  intruders  shall,  in  the  manner 
before  described,  be  removed  from  the  selec- 
tions for  the  term  of  five  years  from  the  ratifi- 

n    887 

Digitized  by  VjOOQIC 


588 


Supreme  Court  or  the  United  States. 


1844 


cation  of  this  treaty,  or  until  the  same  are  con- 
veyed to  while  persons. 

"Art.  VI.  Twenty-nine  sections  in  addition 
to  the  foregoing  may  be  located,  and  patents 
for  the  same  shall  then  issue  to  those  persons, 
being  Creeks,  to  whom  the  same  may  be  assign- 
ed by  the  Creek  tribe. 

'•  Art.  XV.  This  treaty  shall  be  obligatory 
to  the  contracting  parties,  as  soon  as  the  same 
shall  be  ratified  by  the  United  States. 

Sally  Ladiga  claimed  to  be  the  head  of  a 
Creek  Indian  family,  and,  as  such,  entitled  to  a 
reservation  of  land.  Being  ejected,  she  brought 
an  action  of  trespass  qumre.  elavtum  /regit  to 
try  her  title,  in  the  Circuit  Court  of  Benton 
County,  State  of  Alabama,  and  recovered. 
But  the  case  having  been  carried  to  the  Su- 
preme Court  of  Alabama,  the  judgment  was 
reversed.  Upon  the  certificate  of  the  Supreme 
Court  being  produced  in  the  Circuit  Court,  on 
the  second  tnal,  judgment  was  given  for  the  de- 
fendant; which  judgment  was  subsequently  af- 
firmed in  the  Supreme  Court  of  the  State. 

To  review  this  judgment  the  present  writ  of 
error  was  brought. 

The  facts  of  the  case  and  ruling  of  the  court 
are  set  forth  in  the  following  bill  of  exceptions. 

Be  it  remembered  that  upon  the  trial  of  the 
above  entitled  cause  the  plaintiff  claimed  title  to 
the  land  in  controversy  under  and  by  virtue  of 
the  treaty  made  and  concluded  between  the 
United  States  of  America  and  the  Creek  tribe 
of  Indians  east  of  the  Mississippi  River,  on  the 
24th  day  of  March,  A.  D.  1882,  the  plaintiff  in- 
troduced the  following  witnesses,  viz. :  Chr.  A. 
584*]  Green,  John  Ooodwyn,  Horatio  "Grif- 
fin, Benjamin  Pope,  Thomas  C.  Henderson, 
John  Boyd,  Thomas  E.  Montgomery,  and  Mat- 
thew M.  Houston,  by  whom  she  proved  sub- 
stantially the  following  facts: 

1.  That  said  plaintiff,  at  the  date  of  treaty 
aforesaid,  to  wit,  on  the  24th  March,  1832,  and 
long  anterior  to  that  period,  and  from  thence  to 
the  present  time,  was  and  is  the  head  of  the 
Creek  Indian  family  residing  in  and  having  an 
improvement  upon  the  E.  half  of  section  2, 
township  14,  range  8  E,  <fec. ,  in  the  district  of 
land  subject  to  sale  at  Mardisville,  in  the  State 
of  Alabama,  which  land  is  situated  in  Benton 
County,  and  is  the  same  sued  for  in  this  ac- 
tion. 

2.  That  the  said  land  at  the  commencement  of 
this  suit,  and  ever  since,  has  been,  and  is  worth 
three  thousand  dollars  and  more.  That  the 
rents  and  profits  of  the  same,  since  the  institu- 
tion of  this  suit,  have  been  worth  more  than  two 
thousand  dollars.  That  the  rents  and  profits 
have  been  received  by  defendants,  who  had 
possession  of  said  lana  at  and  before  the  com- 
mencement of  this  suit,  and  from  thence  until 
the  present  time. 

8.  It  was  further  proved  by  said  witnesses, 
that  at  no  time  was  there  any  other  Indian  im- 
provement on  the  said  land,  and  that  the  im- 
provement and  residence  of  the  plaintiff  alone 
was  embraced  in  said  half  section  by  the  legal 
lines  of  survey,  and  that  plaintiff  had  lived  there 
for  many  years,  and  raised  a  numerous  family 
of  children. 

4.  It  was  further  proved,  by  the  production 
of  the  census  roll  taken  by  order  of  the  govern- 
ment of  the  United  States,  of  the  heads  of  fam- 
ilies of  the  Creek  tribe,  in  conformity  with  the 
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second  article  of  the  treaty  aforesaid,  that  the 
plaintiff  was  duly  enrolled  by  the  agent  of  the 
United  States  charged  with  this  duty,  as  one  of 
the  heads  of  families  belonging  to  the  said  Creek 
tribe,  and  as  entitled  to  land  under  said  trea- 
ty— her  identity  being  shown  by  the  witnesses. 

5.  That  in  1884,  the  government,  by  agent* 
charged  with  this  duty,  located  the  Indiana. 
That  the  formula  of  location,  as  practiced  by 
said  agent,  consisted  in  calling  the  Indians  be- 
longing to  the  respective  Indian  towns  together, 
and  in  the  presence  of  the  chiefs  and  head  men 
in  the  town,  the  agent  would  call  over  the 
names  registered  by  the  enrolling  agent  as  be- 
ing the  heads  of  families  in  that  town.  That 
the"  persons  whose  names  were  so  registered 
would  appear  and  answer  to  their  names,  and 
their  identity  and  residence,  and  also  their  im- 
provements, would  be  proved,  Ac.,  pointed  out 
by  the  chiefs  and  head  men  so  assembled ;  and 
the  agent  would  then  designate  by  figures  and 
letters,  the  land  opposite  the  name  of  each 
reservee  *on  said  census  roll,  to  which  [*585 
he  supposed  them  entitled  under  the  treaty. 

6.  That  upon  the  agent  coming  into  the  Tal- 
lasahatchee  town  of  Indians,  for  the  purpose  of 
making  the  locations  aforesaid,  the  plaintiff 
appeared  before  him,  and  being  identified  as 
the  same  whose  name  was  enrolled  on  the  cen- 
sus list  of  said  town,  claimed  the  land  in  dis- 
pute, on  which  her  improvement,  at  the  date 
of  the  treaty  aforesaid,  was  situated,  and  which 
she  then  informed  him  she  had  selected  as  her 
reservation — there  being  no  other  improvement, 
location,  or  conflicting  claim  thereto  at  that 
time.  That  the  deputy  locating  agent,  who  lo- 
cated the  town  to  which  she  belonged,  not  re- 
garding her  the  head  of  a  family,  by  reason  of 
her  children  having  married  and  left  her,  and 
none  but  orphan  grandchildren  residing  with 
her,  refused  to  recognize  her  rights  under  the 
treaty,  or  set  apart  the  land  so  by  her  selected 
opposite  her  name  on  the  roll,  as  m  other  cases. 
That  from  the  date  of  the  treaty  aforesaid,  un- 
til the  year  1837,  she  made  continual  and  re- 
peated applications  to  the  government  officers 
to  assert  her  rights  to  said  land,  and  through 
them  to  the  government  itself;  until,  in  1837. 
she  was  forced  to  leave  the  country  and  emi 
grate  to  Arkansas,  by  the  armed  troops  in  the 
employ  and  under  the  directions  of  the  gov- 
ernment. That  she  never  had  abandoned  her 
claim,  but  insisted  on  ber  right  under  the  treaty, 
to  enforce  which  this  action  was  brought.  M. 
M.  Houston,  who  was  the  locating  agent,  testi- 
fied as  to  the  reasons  which  induced  him  to  re- 
fuse a  recognition  of  plaintiff's  right. 

The  defendant  then  introduced  a  patent  or 
grant  from  the  United  States,  signed  by  the 
President,  Martin  Van  Buren.  dated  the  21st 
day  of  December,  1887,  which,  after  reciting 
that  by  virtue  of  the  treaty  aforesaid  of  the 
24th  March,  1882,  between  the  United  States 
and  Creek  tribe  of  Indians,  the  United  States 
agreed  that  twenty  sections  of  land  should  be 
selected,  under  the  direction  of  the  President, 
for  the  orphan  children  of  said  tribe,  and  di- 
vided and  retained  or  sold  for  their  benefit,  ax 
the  President  might  direct;  and  that  the  Presi- 
dent, in  making  such  selection,  had  included 
section  2,  township  14,  range  8  east,  and  di- 
vided the  same  into  quarter  sections;  and  said 
tract  having  been  sold  pursuant  to  instructions. 
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Canton,  Smith,  and  Heifner  had  become  the 
purchasers  of  the  southeast  quarter  of  said  sec- 
tion, which  purchase  had  been  sanctioned  and 
approved  by  the  President  on  the  8d  Novem- 
ber. 1830— gave  and  granted  to  said  Canton, 
Smith,  and  Heifner,  the  said  southeast  quarter, 
586*]  to  them,  their  'heirs,  &c,  forever,  as 
tenants  in  common,  and  not  as  joint  tenants; 
which  grant  being  properly  attested,  was  read 
to  the  jury.  Another  patent  or  grant  from  the 
government  of  the  United  Stated,  similar  in  all 
its  form  to  that  above  named,  and  containing 
fike  recitals,  bearing  the  same  date  and  prop- 
erly authenticated,  conveying  the  northeast 
smarter  of  said  section  to  Richard  de  Marcus 
Roland,  was  offered  and  read  to  the  jury.  And 
this  being  all  the  testimony,  the  plaintiff's  coun- 
k1  asked  the  court  to  charge  the  jury  as  fol- 
lows: 

1.  That  if  they  believed  from  the  evidence 
that  the  defendants  were  in  possession  of  the 
land  sued  for  at  the  institution  of  this  suit,  and 
continued  to  hold  the  same  adversely,  receiving 
the  rents  and  profits  thereof;  and  that  if  from 
the  evidence  the  jury  were  further  satisfied 
that  die  plaintiff,  at  the  date  of  the  treaty  made 
and  concluded  at  the  city  of  Washington  be- 
tween the  United  States  of  America  and  the 
Creek  tribe  of  Indians  east  of  the  Mississippi 
River,  to  wit,  on  the  24th  day  of  March,  1882, 
waa  the  head  of  a  Creek  Indian  family,  and 
that  the  United  States  enrolled  her  name  under 
the  provisions  of  the  treaty  aforesaid,  requir- 
ing a  census  to  be  taken,  &c.,  as  the  head  of  a 
Creek  family;  and  that  said  plaintiff,  before 
•ad  at  the  time  of  the  ratification  of  said  treaty, 
and  from  thence  until  she  was  forced  to  leave 
the  country  by  the  United  States,  possessed  said 
lands  sued  for,  having  an  improvement  and 
residence  upon  the  same:  and  if  the  jury  believe 
from  the  testimony  that  said  plaintiff  did  select 
the  said  half  section,  including  her  improve- 
ment, and  that  such  selection  was  so  made 
without  conflicting  with  the  rights  of  any  other 
Indian,  or  the  rights  or  duties  of  the  govern- 
ment reserved,  secured,  or  prescribed  Dy  the 
treaty  aforesaid,  and  if  the  proper  officers  of  the 
government  were  duly  notified  of  such  selection 
•y  the  said  plaintiff,  and  that  she  had  never  for- 
feited her  rights  by  a  voluntary  abandonment 
of  the  lands  sued  for,  but  had  been  compelled 
by  force  or  coercion  on  the  part  of  the  United 
Btatea,  to  emigrate  from  the  country  and  leave 
the  land,  then  the  plaintiff  is  entitled  to  recover 
kt  this  action. 

2.  The  plaintiff  asked  the  further  charge — 
that  under  the  second  article  of  the  said  Creek 
Treaty  of  the  24th  March,  1882,  each  head  of 
a  Creek  Indian  family,  after  the  land  ceded  by 
■aid  treaty  had  been  surveyed,  was  entitled  to 
•elect  a  half  section  of  land  so  as  to  include 
&afr  improvement,  if  the  same  could  be  made; 
sad  if  the  Jury  believed  from  the  proof  that 
*e  plaintiff  was  the  head  of  a  Creek  family, 
■d  entitled  to  a  selection  under  the  treaty,  and 
887*1  that  "after  such  survey  she  could  select, 
■ad  did  select,  the  half  section  in  dispute,  and 
»  a  reasonable  time  notified  the  government  of 
nek  selection,  and  had  never  voaintanly  aban- 
doned said  land,  then  plaintiff  in  such  case  ac- 
qnwd  a  vested  right  to  said  land  inchoate,  but 
wmrieat  under  the  laws  of  this  State,  coupled 
*ttfc  possession,  to  maintain  this  action, 
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and  that  such  right  could  not  be  defeated 
by  the  subsequent  disposition  of  the  same  by 
the  United  States  to  the  defendants. 

8.  The  plaintiff  asked  the  court  further  to 
charge  the  jury:  that  if  the  plaintiff  was  enti- 
tled to  select  a  half  section  of  land,  under  the 
treaty  aforesaid,  as  the  head  of  a  Creek  family, 
duly  enrolled  as  such,  and  the  selection  could 
have  been  so  made,  and  was  so  made,  as  to  in- 
clude her  improvement  within  the  selection, 
that  in  such  case  the  treaty  itself  located  the 
plaintiff;  and  if  the  government,  with  a  knowl- 
edge of  such  selection  and  location,  exposed 
the  land  to  sale,  or  reserved  it  for  other  pur- 
poses, such  sale  or  disposition  could  not  preju- 
dice the  right  of  the  plaintiff.  All  which 
charges  the  court  refused  to  give,  and  in  lieu  of 
them  charged  the  jurv:  that  notwithstanding 
the  plaintiff  was  the  head  of  a  Creek  family, 
duly  enrolled  as  such  by  the  authorized  agent 
of  the  government,  and  entitled  to  select  a  naif 
section  under  the  second  article  of  the  Treaty 
of  the  24th  March,  1882;  and  that  although, 
after  the  land  ceded  by  the  treaty  aforesaid  had 
been  surveyed,  she  could  have  selected,  and 
did  select,  the  half  section  in  dispute,  which 
included  her  improvement,  and  of  which  selec- 
tion she  duly  notified  the  government;  vet  the 
refusal  of  the  locating  agent  to  recognize  her 
right  and  to  set  apart  the  land  by  a  designation 
of  it  opposite  her  name  upon  the  roll,  as  in 
other  cases  of  location,  coupled  with  the  subse- 
quent sale  and  grants  of  the  same  land  to  the 
defendants  by  the  United  States,  whether  right 
or  wrong,  devested  the  plaintiff  of  all  right  to 
said  land,  and  vested  in  the  defendants  in 
this  action  titles  paramount,  which  the  plaint- 
iff could  not  gainsay  or  dispute.  To  which  re- 
fusals of  the  court  to  give  the  charges  asked  by 
the  plaintiff,  and  to  the  charge  given  in  lieu  of 
them  by  the  court,  the  plaintiff  excepts,  and 
now  here  tenders  this  bill  of  exceptions,  which 
is  signed  and  sealed  by  the  court,  and  ordered 
to  be  made  a  part  of  the  record  of  this  cause, 
which  is  accordingly  done. 

This  opinion  of  the  Court  of  Benton'  County 
being,  as  has  been  said,  affirmed  by  the  Su- 
preme Court  of  the  State  of  Alabama,  the  pres- 
ent writ  of  error  was  brought  to  review  it. 

*Mr.  Coxe  for  the  plaintiff  in  error.  [*588 

Mr.  Coxe  referred  to  the  treaty  (8  Laws  United 
States,  1077),  and  commented  on  the  several 
articles  of  it.  He  then  argued  that  the  treaty, 
per  m,  vested  a  title  in  the  plaintiff,  and  cited 
the  following  cases  where  the  point  had  been 
decided  as  arising  under  a  treaty  of  1819  with 
the  Cherokees:  8  Yerger,  446, 452;  7  Yerger, 
46:  8  Yerger,  249,  461;  6  Porter,  827,  418. 

Mr.  Justice  Baldwin  delivered  the  opinion  of 
the  court: 

Both  parties  claim  the  land  in  controversy 
under  the  United  States,  in  virtue  of  the  treaty 
of  Washington,  made  on  the  24th  March,  1832, 
between  the  United  States  and  the  chiefs  of 
the  Creek  tribe  of  Indians.  The  decision  of 
the  Supreme  Court  of  Alabama  was  against 
the  title  set  up  by  the  plaintiff,  the  case 
is  therefore  properly  brought  here  under  the 
25th  section  of  the  Judiciary  Act  of  1789.  [The 
articles  of  the  treaty  are  set  forth  in  the  state- 
ment of  the  reporter.]  By  an  inspection  of  the 
second  article  it  will  be  seen    that  there  are 
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three  distinct  classes  of  selections  to  be  made 
from  the  ceded  lands,  for  the  benefit  of  the  In- 
dians, after  the  lands  are  surveyed. 

1.  The  United  States  engage  to  allow  ninety 
principal  chiefs  to  select  one  section  each. 

2.  And  every  other  head  of  a  Creek  family 
to  select  one  naif  section  each,  which  tracts 
shall  be  reserved  from  sale  for  their  use  for  the 
term  of  five  years,  unless  sooner  disposed  of  by 
them.  A  census  is  to  be  taken  of  these  persons, 
and  the  selections  are  to  include  the  improve- 
ments of  each  person  within  bis  selection. 

8.  And  twenty  sections  shall  be  selected  un- 
der the  direction  of  the  President,  for  the  or- 
phan children  of  the  Creeks,  and  divided,  re- 
tained, or  sold,  for  their  benefit,  as  he  may  di- 
rect. 

By  article  third  these  tracts  may  be  sold  by 
the  persons  selecting  them,  to  any  persons,  as 
the  President  may  direct,  and  a  title  shall  be 
given  by  the  United  States,  on  the  completion 
of  the  payment  of  the  consideration.  The 
fourth  article  stipulates,  that  at  the  end  of  five 
years,  those  entitled  to  these  selections,  who 
are  desirous  of  remaining,  shall  receive  patents; 
and  by  article  fifth,  all  intruders  shall  be  re- 
moved from  these  selections,  for  five  years 
after  the  treaty,  or  until  the  same  are  conveyed 
to  white  persons.  By  article  sixth,  twenty- 
nine  sections  more  may  be  located,  and  patents 
shall  issue  to  the  Creeks  to  whom  the  same 
may  be  assigned  by  the  tribe.  The  fifteenth 
article  makes  the  treaty  obligatory  on  the  par- 
ties,  when  ratified  by  the  United  States. 
589*]  *The  engagements  of  the  treaty,  then, 
are,  to  allow  the  chiefs  and  heads  of  families 
to  select,  for  their  own  use,  and  reserve  from 
sale  for  five  years,  the  lands  selected,  that  they 
may  be  sold  and  conveyed  with  the  approbation 
of  the  President,  and  titles  to  be  given  by  the 
United  States,  on  payment  of  the  purchase 
nioney,  and  at  the  end  of  five  years  to  give 
patents  to  all  who  are  entitled  to  select  and  de- 
sirous of  remaining,  and  to  remove  intruders 
from  their  selections,  during  that  time,  till 
they  are  conveyed  to  white  persons. 

The  lands  to  be  selected  for  the  orphans  are 
placed  under  the  exclusive  direction  of  the 
President,  as  to  their  location  and  disposition, 
and  are  not  embraced  in  the  third  or  fourth 
articles,  which  are  confined  to  selections  made 
by  the  Indians  themselves, — these  are  expressly 
reserved  from  sale  for  five  years,  whereas  the 
selections  for  orphans  may  be  made  and  the 
lands  sold  at  any  time  the  President  direct*. 

No  authority  is  given  to  the  President  to  di- 
rect the  selection  of  the  twenty  sections  for 
orphans,  on  or  out  of  those  made  by  the  chiefs 
or  the  heads  of  families,  or  those  sections 
which  the  tribes  may  assign  under  the  sixth 
article;  all  the  lands  so  selected  or  located  are 
placed  beyond  the  power  of  any  officer,  con- 
sistently with  the  obligatory  engagements  of 
the  treaty  on  .the  United  States.  In  directing 
the  selections  for  orphans,  the  treaty  did  not 
intend,  and  cannot  admit  of  the  construction, 
that  they  might  be  made  on  lands  selected  ac- 
cording to  the  first  part  of  the  second  article. 
The  provisions  of  the  treaty  were  progressive 
— that  relating  to  orphans  is  entirely  prospect- 
ive. "  It  is  a  principle  which  has  always  been 
held  sacred  in  the  United  States,  that  laws 
by  which  human  action  is  to  be  regulated,  look 
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forward,  not  backward,  and  are  never  to  l> 
construed  retrospectively,  unless  the  langua^ 
of  the  act  should  render  that  indispcnsablt 
No  words  are  found  in  the  act  which  rtndc-i 
this  odious  construction  indispensable."  < 
Peters,  434.)  The  last  clause  in  this  articl 
cannot  have  been  intended  to  annul  or  imp&i 
a  title  which  was  valid  under  the  first  claw* 
and  guarantied  from  intrusion  under  the  fift 
article  for  five  years,  unless  sooner  sold.  (S.  P. 
9  Wheat.,  478.) 

Thus  taking  the  treaty,  and  applying  it  t 
the  evidence  given  at  the  trial,  the  instruction 
prayed  of  the  court,  and  those  given  to  lb 
jury,  it  will  not  be  difficult  to  decide  in  whic 
party  is  the  right  of  this  case. 

The  plaintiff  "proved  substantially  the  fo 
lowing  facts."  [For  the  facts  proved  upon  ill 
trial,  see  the  statement  of  the  reporter.] 

From  the  evidence  it  appears  that  the  plain 
iff  claimed  under  the  'first,  and  the  [*59< 
defendants  under  the  second  clause'  of  the  so 
ond  article  of  the  treaty;  that  the  plaintiff  wj 
the  head  of  a  family  within  the  descriptioi 
and  had  complied  with  all  the  requisites  of  tb 
treaty,  had  selected  the  tract  whereon  her  in 
provements  were,  where  she  resided  before,  i 
the  time  of  the  treaty,  and  until  her  expulsk 
therefrom  by  military  force,  on  the  frivoloi 
pretense  that  she  was  not  the  head  of  a  famil; 
her  children  having  married  and  left  her.  an 
none  but  her  grandchildren  lived  with  he 
The  defendants  claimed  under  the  secon 
clause  of  the  second  article,  relating  to  orphan 
selections,  by  two  patents  dated  in  1837,  eac 
for  a  quarter  section,  being  the  two  halves  < 
the  half  section  selected  by  the  plaintiff,  whk 
patents  issued  pursuant  to  a  sale  made  by  U 
agent  appointed  by  the  President,  and  afflnm 
by  bim  in  November,  1836,  five  months  befoi 
the  expiration  of  five  years  from  the  ratine 
lion  of  the  treaty,  and  while  the  land  was  c: 
pressly  reserved  from  sale.  The  defendan 
gave  no  other  evidence  of  title. 

This  sale  was  a  direct  infraction  of  the  sc 
emn  engagements  of  the  United  States  in  tl 
treaty.  Though  approved  by  the  President, 
the  plaintiff  had  previously  selected  it  accor 
ing  to  the  stipulations  of  the  treaty,  in  sw 
case  the  sale  was  a  nullity,  for  the  want  of  at 
power  in  the  treaty  to  make  it.  The  Preside 
could  give  no  such  power,  or  authorize  tl 
officers  of  the  land  office  to  issue  patents  < 
such  sales;  tney  are  as  void  as  the  sales,  t 
reason  of  their  collision  with  the  treaty.  Tl 
only  remaining  inquiry  is  into  the  plaintifl 
title.  No  other  objection  has  been  made  to 
than  the  refusal  of  the  locating  agent  or  li 
deputy,  to  recognize  her  right,  under  the  treat; 
or  to  set  apart  the  land  so  located  by  her  o 
posite  her  name  on  the  roll,  as  in  other  caw: 
solely  for  the  reason  he  assigned.  We  cann 
seriously  discuss  the  question,  whether  a  gran 
mother  and  her  grandchildren  compose  a  fai 
ily,  in  the  meaning  of  that  word  in  the  treat 
it  must  shock  the  common  sense  of  all  ma 
kind  to  even  doubt  it.  It  is  as  inconapatiti 
with  the  good  faith  and  honor  of  the  Uniti 
States,  and  as  repugns  nt  to  the  Indian  chi 
acter,  to  suppose  that  either  party  to  the  trval 
could  contemplate  such  a  construction  to  th« 
solemn  compact,  as  to  exclude  such  persoi 
from  its  protection,  and  authorize  any  officer 
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force  her  from  her  home  into  the  wilds  of  the 
far  west.  Such  an  exercise  of  power  is  not 
warranted  by  the  compact,  and  the  pretext  on 
which  it  was  exercised  is  wholly  unsanctioned 
by  any  principle  of  law  or  justice. 

Having  a  right  by  the  treaty  to  select  the 
59 1#]  land  of  her  residence:  'having  selected, 
ami  been  driven  from  it  by  lawless  forces,  her 
title  remains  unimpaired.  She  has  not  slept 
oo  ber  rights,  but  from  1882  to  1837  has  made 
continuous  and  repeated  applications  to  the 
government  officers  to  assert  her  rights  to  said 
bud,  and  through  them  to  the  government 
itself  in  1837.  She  has  never  abandoned  her 
claim,  but  has  insisted  on  her  rights  under  the 
treaty. 

In  our  opinion,  the  plaintiff  not  only  has  a 
right  to  the  land  in  question  under  the  treaty, 
bat  one  which  it  protects  and  guaranties  against 
all  the  acts  which  have  been  done  to  her  preju- 
dice; and  we  are  much  gratified  to  find  in  the 
able  and  sound  opinion  of  the  Supreme  Court 
of  Tennessee,  on  the  Cherokee  Treaty  of  1819, 
and  the  Supreme  Court  of  Alabama  on  this 
treaty,  a  train  of  reasoning  and  conclusions 
which  we  very  much  approve,  and  are  per- 
fectly in  accordance  with  our  opinion  in  this 
case.  (These  cases  are  reported  in  2  Yerger, 
144,  432;  5  Yerger,  323;  5  Porter,  Alabama 
Rep.,  330.  427.) 

The  judgment  of  the  Supreme  Court  of  Ala- 
bama it  therefore  reverted. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 

1  the  State  of  Alabama,  and  was  argued  by 
counsel;  on  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Supreme  Court  of 
the  State  of  Alabama  in  this  cause  be,  and  the 
same  is  hereby  reversed,  with  costs;  and  that 
this  cause  be,  and  the  same  is  hereby  remanded 
to  the  said  Supreme  Court  of  the  State  of  Ala- 
bama, that  further  proceedings  may  be  bad 
therein  in  conformity  to  the  opinion  of  this 

■  court,  and  as  to  law  and  justice  shall  appertain. 


LESSEE  OF  JOHN  POLLARD,  WILLIAM 
POLLARD,  JOHN  FOWLER  akd  HAR- 
RIET, his  Wife,  HENRY  P.  ENSIGN 
asd  PHEBE.  his  Wife,  GEORGE  HUG- 
GINS  and  LOUISA,  his  Wife,  JOSEPH 
CASE  A3TO  ELIZA,  his  Wife,  Plaintiffs  in 

JOSEPH  F.  FILES,  Defendant. 

Treat)  of  IS  19  with  Spain — right  of  Spain  to 
grant  permit*  to  tcttle,  dee. — title  to  water  lot* 
»  Mobile. 

It  In  the  settled  doctrine  of  the  judicial  depart- 
axnt  of  the  government,  that  the  Treaty  of  1819 
with  8patn  ceded  to  the  United  States  no  territory 
•at  of  the  river  Perdtdo.  It  had  already  been 
acquired  under  the  Louisiana  treaty. 

lathe  Interval  between  the  Louisiana  treaty  and 
•*•*]  the  time  when  the  United 'States  took  pos- 
natoo  of  the  conn  try  west  of  the  Perdtdo,  the 
Spans*  g-orernmen  t  had  the  right  to  grant  permits 
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to  settle  and  Improve  by  cultivation,  or  to  author- 
ize the  erection  of  establishments  for  mechanical 
purijoses. 

These  incipient  concessions  were  not  disregarded 
by  Congress,  but  are  recognized  in  the  Acta  of  1804. 
1812.  and  1819;  and,  as  claims,  are  within  the  Act 
of  1824. 

The  Act  of  1824  gave  a  title  to  the  owners  of  old 
water  lots.  In  Mobile,  only  where  an  inwrovemt-nt 
was  made  on  the  east  side  of  Water  Street,  and 
made  by  the  proprietor  of  the  lot  on  the  west  side 
of  that  street.  Such  person  could  not  claim  as 
riparian  proprietor,  or  where  his  lot  had  a  definite 
limit  on  the  east. 

THIS  case  was  brought,  by  writ  of  error  un- 
der the  25th  section  of  the  Judiciary  Act, 
from  the  Supreme  Court  of  the  State  of  Ala- 
bama. 

It  was  an  ejectment,  brought  by  the  plaintiff 
in  error,  in  the  Circuit  Court  of  the  State  of 
Alabama  for  Mobile  County,  to  recover  a  lot  in 
the  city  of  Mobile,  on  the  east  side  of  Water 
8treet. 

By  the  original  plan  of  the  town,  a  street  was 
laid  off  called  Water  Street,  on  the  margin  of 
the  river,  running  nearly  north  and  south, 
which  was  afterwards  filled  up;  and  by  the  im- 
provement, the  water,  at  high  tide,  was  con- 
fined to  the  eastern  edge  of  the  street. 

Pollard's  heirs  claimed  under  a  Spanish  grant 
from  Perez,  in  1809,  to  Pollard,  the  ancestor; 
which  grant,  as  they  alleged,  was  saved  in  the 
Act  of  Congress  of  1824,  and  expressly  admit- 
ted in  an  Act  of  1836,  entitled  "  An  Act  for  the 
relief  of  William  Pollard's  Heirs,"  under  which 
a  patent  issued,  embracing  the  premises  in 
question. 

The  defendant  (Files)  connected  himself  with 
three  different  branches  of  title. 

1.  That  of  Forbes  &  Company. 

2.  That  of  Curtis  Lewis. 

8.  That  of  the  corporation  of  the  city  of  Mo- 
bile. 

1.  The  title  of  Forbes  &  Company. 

They  held  a  grant  from  the  Spanish  govern- 
ment for  a  lot  fronting  upon  Royal  Street 
(which  is  the  next  on  the  west  to  Water  Street) 
and  running  back  804  feet  to  the  east,  to  a 
water  lot.  It  was  alleged  that  the  Act  of  Con- 
gress of  1824  (cited  at  large  in  the  report  of  the 
case  of  The  City  of  Mobile  v.  Emanuel  el  al.  (1 
Howard,  95),  vested  a  title  in  the  water  lot  to 
them  as  proprietors  and  occupants  of  the  lot 
fronting  on  the  river  Mobile. 

2.  The  title  of  Curtis  Lewis. 

It  was  alleged  that  he  had  made  an  improve- 
ment upon  the  water  lot,  and  thus  brought  him- 
self within  another  clause  of  the  Act  of  1824. 

*8.  The  title  of  the  city  of  Mobile.    [*593 

It  was  alleged  that  Congress,  by  the  Act  of 
1824,  had  granted  to  the  city  of  Mobile  "all 
the  right  and  claim  of  the  United  States  to  all 
the  lots  not  sold  or  confirmed  to  individuals, 
either  by  this  or  any  former  act,  and  to  which 
no  equitable  title  exists  in  favor  of  any  indi- 
vidual, under  this  or  any  former  act.  between 
high  water-mark  and  the  channel  of  the  river," 
&c. ;  and  that  Pollard's  claim  not  coming  . 
within  any  of  the  exceptions,  the  title  of  the 
United  States  passed  to  the  city  of  Mobile.  In  this 
view,  the  United  States  in  1836,  of  course,  had 
no  title  which  they  could  transfer  to  Pollard's 
heirs. 

The  case  was  tried  in  the  Circuit  Court  of 
the  State,  and  the  opinion  of  the  court  upon 
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the  law  was  in  favor  of  the  defendant.  Files. 
It  was  carried  by  Pollard  to  the  Supreme  Court 
of  the  State,  by  which  the  judgment  was 
affirmed,  and  to  review  this  opinion  the  present 
writ  of  error  was  brought. 

The  facts  are  set  forth  in  the  bill  of  excep- 
tions taken  in  the  court  below,  which  is  as  fol- 
lows: 

Bill  of  Exceptions. 

Be  it  remembered,  that  in  the  term  of  the 
Circuit  Court  begun  and  held  in  and  for  the 
County  of  Mobile  and  State  of  Alabama,  on  the 
fifth  day  of  May.  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-one,  before 
the  Honourable  E.  S.  Dargan,  Judge  of  the 
tenth  judicial  district,  came  John  Doe,  by  his 
attorney,  George  F.  Salle,  and  impleaded  Ber- 
nard De  Sylva,  in  whose  stead  the  landlord 
(Files)  was  admitted  to  defend  in  a  plea  of  tres- 
pass in  ejectment,  upon  the  demise  of  John 
Pollard,  William  Pollard,  John  Fowler  and 
Harriet,  his  wife,  late  Harriet  Pollard,  Henry 
P.  Ensign  and  Phebe,  his  wife,  late  Phebc 
Pollard,  George  Huggins  and  Louisa,  his  wife, 
late  Louisa  Pollard,  Joseph  Case  and  Eliza, 
his  wife,  late  Eliza  Pollard,  for  a  term  of 
years  not  yet  expired,  to  a  certain  lot  or  parcel 
of  land  lying  in  the  city  of  Mobile,  between 
Church  Street  and  North  Boundary  Street,  and 
bounded  on  the  north  by  the  south  side  of  what 
was  formerly  called  John  Forbes  &  Co's  canal, 
on  the  south  by  what  was  called  the  King's 
wharf,  on  the  west  by  Water  Street,  and  on  the 
east  by  the  channel  of  the  river;  and  thereupon 
issue  was  joined  between  the  said  lessors  of  the 
plaintiffs  and  the  said  Files,  who,  at  the  trial, 
in  pursuance  of  an  Act  of  the  Legislature  of 
Alabama,  passed  on  the  eighth  day  of  January, 
one  thousand  eight  hundred  and  thirty-six,  en- 
titled "An  Act  tor  the  relief  of  tenants  in  pos- 
594*]  session  against  'dormant  titles,"  sug- 
gested to  the  court  that  he  and  those  whose 
estate  he  has  in  the  lands  or  tenements  sued 
for  have  had  adverse  possession  of  the  same  for 
three  years  next  before  the  commencement  of 
such  suit,  and  have  made  valuable  improve- 
ments on  the  lands,  so  on  which  suggestion 
issue  was  joined;  also,  on  the  day  ana  year 
aforesaid,  the  said  issue  so  joined,  between  the 
said  parties  as  aforesaid,  came  to  be  tried  by  a 
jury  for  that  purpose  duly  impaneled  and 
sworn;  at  which  day  came  there  as  well  the 
said  plaintiffs  as  the  said  defendant,  by  their 
respective  attorneys;  and  the  plaintiffs,  in  or- 
der to  maintain  the  issue  on  their  part,  gave  in 
evidence  an  Act  of  Congress  passed  on  the 
twenty-sixth  day  of  May,  one  thousand  eight 
hundred  and  twenty-four,  entitled  ,"An  Act 
granting  certain  lots  of  ground  to  the  corpora- 
tion of  the  city  of  Mobile,  and  to  certain  in- 
dividuals of  said  city.'  They  further  gave  in 
evidence  an  Act  of  Congress  passed  July  2, 
1836,  entitled  "  An  Act  for  the  relief  of  Wm. 
Pollard's  heirs."  They  further  gave  in  evidence 
a  patent  issued  on  the  fourteenth  day  of  March, 
one  thousand  eight  hundred  an  thirty-seven,  in 
pursuance  of  said  Act  of  Congress  of  July  2d, 
1836,  which  patent  embraced  the  premises  in 
question.  They  further  gave  in  evidence  a 
Spanish  grant,  of  which  the  following  is  a 
translation : 

Mr.  Commandant:  William  Polland,  an 
inhabitant  of  this  district,  before  you,  with  all 
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respect  represents:  that  he  has  a  mill  estab- 
lished upon  his  plantation,  and  that  he  often 
comes  to  this  place  with  planks  and  property 
from  it,  and  that  he  wishes  to  have  a  place 
propitious  or  suitable  for  the  landing  and  safely 
thereof,  and  that,  having  found  a  vacant  piece 
at  the  river  side,  between  the  canal  which  is 
called  John  Forbes  &  Co.'s  and  the  wharf  at 
this  place,  he  petitions  you  to  grant  him  said 
lot  on  the  river  bank,  to  give  more  facility  to 
his  trading;  a  favor  he  bopes  to  obtain  of  you. 
William  Poixard. 
Mobile,  11th  December,  1809. 

Mobile,  12th  December,  1809. 
I  grant  the  petition ;  the  lot  or  piece  of  ground 
he  prays  for,  on  the  river  bank,  provided  it  be 
vacant.  Catetano  Perez. 

The  plaintiff  then  proved  the  genuineness  of 
the  signature  of  Cayetano  Perez,  and  referred 
to  the  State  Papers  relating  to  the  public  lands 
to  show  the  different  periods  during  which 
Perez  was  in  command. 

The  plaintiff  then  gave  in  evidence  that  the 
premises  sued  for  *were  situated  be-  [*595 
tween  Church  Street  and  North  Boundary 
Street  and  immediately  in  front  of  lots  known 
under  the  Spanish  government  as  water  lots, 
and  that  the  said  lot  now  sued  for  was,  in  the: 
year  one  thousand  eight  hundred  and  twenty- 
four,  and  is  now  known  as  water  lot;  that  it 
lies  on  the  east  Bide  of  Water  Street;  that  what  is 
now  Water  Street  was,  under  the  Spanish  gov- 
ernment,  and  at  the  date  of  the  grant  to  Forbes! 
&  Co.,  hereafter  attached,  a  natural  ridge,  and 
that  the  ordinary  tides  did  not  overflow  said 
ridge,  and  very  high  tides  entirely  covered  said, 
ridge;  that  to  the  north  of  the  lots  lying  im- 
mediately west  of  the  lot  sued  for,  near  Con  ti 
Street,  there  was  a  depression  in  said  ridge, 
where  the  water  at  high  tide  flowed  around 
upon  the  eastern  part  of  the  lots  lying,  as  before 
stated,  immediately  west  of  the  lot  sued  for, 
and  which  were  known  as  water  lots  under  the 
Spanish  government. 

The  plaintiffs  then  gave  in  evidence  that 
John  Forbes  &  Co.  applied  for  and  obtained 
permission,  from  the  Spanish  government,  to 
open  or  cut  the  canal  which  was  called  John 
Forbes  &  Co.'s  canal,  after  they  had  obtained 
a  grant  for  the  lot  lying  immediately  west  of 
said  canal. 

The  defendant,  in  order  to  maintain  the  issue 
on  his  part,  gave  in  evidence  a  Spanish  grant 
to  John  Forbes  &  Company,  for  a  lot  of  ground 
eighty  feet  front  on  Royal  Street,  with  a  depth 
of  three  hundred  and  four  feet  to  the  east, 
which  is  hereto  attached  and  marked  A,  to- 
gether with  the  plat  or  survey  thereto  attached, 
which  is  made  part  of  this  bill  of  exceptions; 
and  proved  that  the  said  lot  was  situated  im- 
mediately west  of  the  lot  sued  for,  and  was 
separated  from  it  now  only  by  Water  Street; 
but  that  Water  Street  was  not  known  at  die 
date  of  this  grant,  and  that  said  street  was  laid 
off  in  1820  and  1821.  The  defendant  further 
gave  in  evidence  a  certificate  of  confirmation 
for  the  said  lot  of  John  Forbes  &  Company, 
who  were  the  successors  of  Pan  ton,  Leslie  <fc 
Company,  the  original  grantees,  which  is  also 
made  a  part  of  this  bill  of  exceptions,  and 
marked  B,  by  which  it  will  appear  that  304  feet 
were  confirmed  to  Forbes  &  Company. 
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The  defendant  also  proved  that  one  Curtis 
Levis,  sometime  in  1822  or  1823,  sunk  some 
Sit  boats  in  the  canal  called  Forbes  &  Com- 
pany's, and  proceeded  to  fill  up  the  lots  now 
sued  for,  but  that  one  James  Inerarity,  one  of 
the  Arm  of  Forbes  &  Company,  dispossessed 
kirn  in  the  night,  and  erected  a  smith's  shop, 
ud  continued  in  possession  about  nine  months, 
when  Curtis  Lewis  regained  possession  by  writ 
of  forcible  entry  and  detainer. 
596*]  *It  further  appeared  in  evidence  that 
the  ridge  in  Water  Street  was  about  fifteen  or 
twenty  feet  in  width,  and  that  it  was  covered 
by  the  ordinary  tides  for  about  one  third  of  its 
width,  up  to  the  year  1822,  and  that  all  the 
Imd  east  of  Water  Street,  as  at  present  laid 
oat,  op  to  1813,  was  below  the  ordinary  high 
watermark.  It  further  appeared  that  the 
firm  of  Forbes  &  Company  entered  upon  the 
lot  granted  to  them  as  aforesaid,  and  made 
valuable  improvements  on  it,  and  fulfilled  the 
conditions  of  the  grant,  and  on  the  26th  May, 
1824,  held  the  land  to  the  west  of  Water  Street 
without  dispute. 

It  further  appeared  that  the  first  improve- 
aenls  on  die  lot  east  of  Water  Street  was  made 
by  Curtis  Lewis,  except  the  canal,  and  im- 
provements along  it,  of  John  Forbes  &  Com- 
pany; but  it  was  also  in  evidence  that,  in  1811, 
&  witness  had  seen  the  servants  of  Wm.  Pollard 
removing  some  driftwood  and  piling  some 
mmber  on  the  lot  in  question. 

The  nature  and  extent  of  Curtis  Lewis's  im- 
provements are  before  stated.  The  reports  of 
commissioner  Crawford,  upon  the  titles  before 
referred  to,  were  read  from  3d  volume  of  the 
Slate  Papers,  and  they  are  understood  to  form 
»  part  of  this  bill  of  exceptions. 

E.  S.  Daroak,  [l.  8.1 

The  defendant  then  connected  himself  with 
the  title  of  Curtis  Lewis,  Forbes  &  Company, 
■ad  the  corporation  of  the  city  of  Mobile,  which 
claimed  the  same  by  virtue  of  the  Act  of  1824 
sbove  referred  to. 

In  the  progress  of  the  trial,  when  the  plaint- 
iff* offered  in  evidence  the  Spanish  grant  to 
Pollard,  the  defendant's  counsel  offered  evi- 
dence, the  object  of  which  was  to  prove  that 
the  date  of  the  grant  had  been  altered,  the 
plaintiffs  objected  to  the  introduction  of  the 
evidence  for  that  object,  but  was  overruled  by 
the  sourt,  to  which  he  excepted.  The  defend- 
■at  than  passed  the  grant  to  the  witnesses,  who, 
upon  an  inspection  of  the  same,  were  of  opinion 
that  the  figures  09,  in  the  date  of  1809,  on  the 
face  of  the  grant,  had  been  altered. 

The  plaintiff  then  offered  witnesses  who 
proved,  that  having  inspected  it  with  a  spy- 
glass, the  alteration  was  from  1810  to  1809. 
Plaintiffs  also  proved  that  Cayetano  Perez  was 
commandant  at  Mobile  in  1810. 

The  defendant  further  gave  in  evidence  that 
he  had  made  valuable  improvements  on  the  lot 
wed  for  since  the  8th  day  of  January,  1886,  to 
the  value  of  $7,000;  whereupon  the  plaintiffs, 
by  their  counsel,  prayed  the  court  to  charge 
the  jury,  First.  That  the  said  Spanish  grant 
made  to  William  Pollard  was  ratified  and  con- 
597*}  firmed  by  the  8th  article  *of  the  Treaty 
of  Amur,  Settlement  and  Limits,  between  the 
United  States  and  His  Catholic  Majesty,  dated 
23d  February,  1819;  which  charge  the  court  re- 
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fused  to  give;  to  which  the  plaintiffs,  by  their 
counsel,  excepted. 

The  plaintiffs  then,  by  their  counsel,  prayed 
the  court  to  charge  the  jury  that  the  Act  of 
Congress  of  26thMay,  1836,  confirmed  the  said 
Spanish  grant  to  Pollard;  which  charge  the 
court  refused  to  give,  but,  on  the  contrary, 
charged  the  jury,  if  they  believed  the  evidence 
to  be  true,  the  fee-simple  to  the  premises  sued 
for  were  vested  in  Forbes  &  Company,  and  that 
the  Acts  of  Congress  of  1824  and  1836,  and  the 
patent  in  pursuance  thereof,  were  utterly  void, 
so  far  as  relates  to  the  premises  in  question,  and 
that  no  title  vested  in  the  lessors  of  plaintiff  by 
virtue  of  said  acts  of  Congress  and  said  patent; 
to  which  charge  the  plaintiffs  excepted. 

The  plaintiffs,  by  their  counsel,  then  prayed 
the  court  to  charge  the  jury,  that  if  they  should 
find  that  an  alteration  had  been  made  in  the  date 
of  Pollard's  Spanish  grant,  advantage  could 
not  be  taken  of  it  in  an  action  of  ejectment, 
but  by  a  set.  fa.  in  the  name  of  the  general  gov- 
ernment, or  a  bill  in  equity;  which  charge  the 
court  refused  to  give,  but,  on  the  contrary, 
charged,  that  if  they  should  believe  that  the 
date  had  been  altered,  that  they  should  find  for 
the  defendant,  unless  they  were  satisfied  from 
the  evidence  that,  though  altered,  it  was  made 
in  fact  whilst  Perez  was  commandant;  that  the 
alteration  of  the  date  would  not  affect  the  grant 
if  Perez  was  commandant  at  the  time  of  the 
execution;  but  that  if  altered,  the  law  would 
not  presume  that  the  grant  was  made  while 
Cayetano  Perez  was  commandant,  but  that  this 
must  be  shown  by  the  evidence;  to  which 
charge,  so  given,  and  the  refusal  to  charge  as 
prayed,  the  plaintiffs  excepted. 

The  plaintiffs  then  prayed  the  court  to  charge 
the  jury,  that  the  Act  of  January  8th,  1836. 
passed  by  the  Legislature  of  Alabama,  entitled 
"  An  Act  for  the  relief  of  tenants  in  possession, 
against  dormant  titles,"  is  contrary  to  the  tenth 
section  of  the  first  article  of  the'  Constitution 
of  the  United  States,  and  is  therefore  void; 
which  charge  the  court  refused  to  give,  but,  on 
the  contrary,  charged  that  it  is  constitutional; 
to  all  which  the  plaintiff  excepted,  and  prayed 
the  court  to  sign  and  seal  this  his  bill  of  ex- 
ceptions, which  is  done. 

E.  S.  Dargak,  Judge,    [l.  b.] 

It  has  been  before  stated,  that  this  opinion  of 
the  court  was  affirmed  by  the  Supreme  Court 
of  the  State  of  Alabama.  The  following  extract 
from  the  opinion  of  the  latter  court  b  given, 
in  order  that  the  remarks  *made  by  the  [*R 98 
Supreme  Court  of  the  United  States  may  be 
fully  understood: 

"  If  the  law,  as  laid  down  by  a  majority  of 
the  court  in  the  Lessee  of  Pollard's  Heir*  v. 
Kibbe  (14  Peters,  858).  is  to  be  regarded  as  de- 
cisive of  the  law  applicable  to  the  plaintiff's 
title,  and  as  excluding  all  objection  to  it,  then 
the  answer  given  by  the  Circuit  Court  to  the 
second  charge  prayed  is  confessedly  erroneous. 
Of  the  authority  of  that  case  we  have  nothing 
to  say.  We  may,  however,  be  permitted  to  re- 
mark, with  all  deference,  that  we  should  yield 
to  it  more  willingly  if  it  had  the  sanction  of  a 
majority  of  the  Supreme  Court.  We  are  aware 
that,  as  reported,  the  judgment  seems  to  have 
been  concurred  in  by  five  of  the  justices;  but 
we  have  in  our  possession  a  manuscript  copy  of 
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the  opinions  of  Justices  Thompson,  McLean, 
Barbour,  and  Catron,  and  the  judgment  that 
was  rendered;  at  the  foot  of  which  is  the 
following  memorandum:  '  Dissenting  Justices 
— Catron,  Barbour,  and  Wayne.  Mr.  Chief 
Justice  Taney  did  not  sit  in  this  case.'  Attested 
as  follows,  'True  copy,  test.  Win.  Thos. 
Carroll,  C.S.C.,  O.  8.'  That  Mr.  Justice  Mc- 
K  inley  was  absent  during  the  entire  term,  ap- 
pears from  a  note  of  the  reporter.  If  the  at- 
testation of  the  clerk  be  correct,  then  but  four 
of  the  justices  concurred  in  reversing  the  judg- 
ment of  this  court.  And  to  all  this,  it  may  be 
added,  that  Mr.  Justice  McLean  did  not  agree 
to  the  judgment  of  reversal,  so  far  as  we  are 
informed  by  his  opinion,  upon  the  ground  that 
the  grant  to  William  Pollard  in  1809  was  a  'new 
grant'  within  the  meaning  of  the  Act  of  the  36th 
of  May.  1824.  But  he  yielded  his  assent  to  the 
conclusion  of  Mr.Justice  Thompson  (as  we  un- 
derstand it),  because  the  second  section  of  that 
statute  required  the  improvement  to  be  made 
on  the  lot  east  of  Water  Street,  and  to  entitle 
the  proprietor  of  the  lot,  immediately  west  of 
the  water  lot,  the  improvement  should  have 
been  made  by  himself.  These  were  questions, 
which,  it  seemed  to  us,  were  wholly  unimpor- 
tant to  be  considered,  unless  Pollard's  was  a 
'new  grant,'  since  it  is  an  undisputed  principle, 
that  the  plaintiff  must  recover  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of 
his  adversaries. 

"  We  have  taken  this  view  of  the  case  re- 
ferred to,  with  the  most  profound  respect  for 
the  Supreme  Court  of  the  United  States,  and 
have  only  to  say,  that  we  hope  an  opportunity 
mny  soon  be  afforded  for  a  re- examination  of 
the  Act  of  1824." 

Mr.  Coxe  for  the  plaintiff  in  error. 

Mr.  Sergeant  for  the  defendant. 
599*1    *Mr.  Coxe  contended: 

1.  That  the  judgment  below  was  erroneous, 
and  ought  to  be  reversed. 

2.  That  the  Circuit  Court  erred  in  refusing 
to  give  the  instructions  as  prayed  by  the 
plaintiff. 

3.  That  it  erred  in  giving  the  instructions 
which  were  given  to  the  jury. 

He  considered  the  principle  of  the  present 
case  as  decided  in  Pollard's  Heirs  v.  Ktbbe  (14 
Peters,  358).  The  same  grant  was  there  brought 
under  review;  and  it  was  decided  that  the  Act 
of  1836  was  a  private  act  which  Congress  had 
power  to  pass;  that  the  claim  of  Pollard  was 
excepted  in  the  2d  section  of  the  Act  of  1824, 
and  that  the  term  "new"  applied  to  grants  made 
after  the  cession  of  Louisiana.  (Pages  360, 
862.  364.) 

He  referred  also  to  16  Peters,  284,  where  the 

Question  came  up  again,  and  quoted  passages 
rom  pages  247.  251. 257,  265,422.  427;  from  all 
which  he  inferred  that  the  question  had  been 
decided  and  the  rights  under  it  settled. 

Mr.  Sergeant,  for  the  defendant  in  error,  said 
he  did  not  mean  to  question  any  point  decided 
in  14  Peters,  but  argued: 
I.  The  plaintiff  below  had  no  right. 

1.  He  derived  no  right  from  the  Act  of  1824, 
because  he  was  not  within  the  act;  and  also, 
because  the  United  States  had  nothing  in  the 
premises  to  grant. 

2.  He  derived  no  right  from  the  Act  of  1886, 
and  the  patent  under  it,  as  well  for  the  reasons 
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already  stated,   as  because  the  right,  of 
United  States,  if  any  they  had,  was  V 
granted  by  the  Act  of  1824  to  those  a: 
whom  the  defendant  claims. 

II.  The  court  did  not  err  in  refusing  to 
the  instructions  asked  for  by  the  plaintiffs, 
in  giving  the  instructions  which  they  did  ^ 

III.  The  court  did  not  err  in  refusing  to  ii 
struct  the  jury  that  the  Act  of  8th  Januan 
1836,  is  contrary  to  the  Constitution  of 
United  States;  and,  if  they  did,  it  isimmate: 
as  the  plaintiffs  were  barred  on  other  grou 

This  is  a  different  case  from  Ktbbe't  and  ni 
covered  by  that  decision.  There  was  an  e: 
In  fact  there  which  misled  the  court,  and  w 
was  not  discovered  until  this  case  was 
The  claim  is  to  a  place  between  high  and  k>' 
water-marks,  and  the  grant  called  for  fast  law 
The  grant  was  not  surveyed  or  recorded. 

•1.  The  plaintiff  derived  no  right  [*©Oj 
from  the  Act  of  1824,  because  he  was  not  wit] 
in  it.  He  cannot  bring  himself  within  any  < 
the  exceptions.  He  never  owned  a  water-la 
nor  made  any  improvements.  (7  Laws  Unite 
States,  318,  Act  of  26th  May,  1824) 

If  it  be  said  that  the  plaintiff  claims  under 
new  and  valid  grant,  the  answer  is,  thai  if  the; 
was  any  grant  at  all,  it  was  issued  when  Spai 
had  no  power  to  make  one.  In  PbUard 
Lessee  v.  Kibbe,  the  paper  was  said  to  have  bee 
executed  on  December  12,  1809,  and  the  cou, 
took  this  for  granted.  It  was  the  foundatiu 
of  the  opinion.  (14  Peters.  351.)  But  th 
record  shows  that  the  date  was  altered,  and  thi 
1809  was  not  the  true  one.  The  jury  found  tl 
fact  of  the  alteration  from  1810  to  1809,  and  I 
issued  in  1810,  Perez  had  no  authority  to  mat 
the  grant. 

The  alteration  must  be  presumed  to  be  mat! 
after  execution.  (Peters  C.  C.  R,,  869.)  An 
the  materiality  of  the  alteration  is  a  questki 
for  the  court.    (1  Peters,  552.) 

Perez,  in  1810,  having  no  power  to  grant,  tl 
basis  of  the  plaintiff's  title  is  gone,  and  the  cw 
infected  with  fraud. 

The  Act  of  1824  says  the  "  Spanish  goven 
ment  must  have  made  a  new  grant  or  order  t 
survey  for  the  same,  during  the  time  at  whic 
they  had  the  power  to  grant  the  same;"  an 
although  the  judges  differed  as  to  the  precii 
time  when  the  Spanish  authority  ceased,  a 
agreed  that  it  was  extinct  on  the  12th  Decembei 
1810.  (Opinion  of  Judge  Baldwin,  page  3* 
869,  870;  of  Judge  McLean,  866;  of  Judg> 
Catron  and  Barbour,  426, 428;  of  Judge  Thorn  | 
son.  355.) 

The  proclamation  of  the  President  was  i 
October,  1810.  The  point  decided  in  Kioto 
case  was  that  the  grant  was  issued  wben  th 
Spanish  government  had  a  right  to  do  it,  an 
the  case  stood  upon  that.  At  page  861,  Jutty 
Thompson  says  the  grant  was  dated  12th  D< 
cember,  1809,  and  was  rejected  by  the  con 
missioner  because  there  were  no  improvemenl 
on  the  lot. 

But  possession  is  required  to  create  a  tit  It 
(1  Howard,  95.) 

2.  The  plaintiff  derived  no  Tight  from  th 
Act  of  1836,  or  the  patent  under  it.  That  a< 
is  only  a  quitclaim  on  the  part  of  the  Unite 
Stales,  but  they  had  nothing  to  grant.  All  the! 
title  had  previously  been  granted  to  Forbes  i 
Company,   or  to  the  city  of  Mobile,  and  th 
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defendant  unites  those  titles.  The  grant  to 
Forbes  &  Company  ran  to  the  water:  they  had 
fulfilled  all  the  conditions,  had  entered  and 
made  improvements  before  the  Act  of  1842 
passed.  There  was  no  Water  8treet ;  nothing  to 
601*]  divide  them  from  the  river.  *The  Actof 
1*}4  vest ed  a  title  per  te,  and  the  parties  had  noth- 
ing to  do  but  go  into  court  and  show  the  facts  in 
evidence.  If  the  Act  of  1836  be  considered  as 
explanatory  of  that  of  1824,  it  is  dangerous  to 
eotastrue  a  general  act  by  a  private  one.  obtain- 
ed by  a  party  for  his  own  benefit.  The  true 
construction  of  that  of  1824  is  that  the  improve- 
ment must  be  made  on  the  old  lot;  that  every 
one  who  went  to  the  water  should  not  be  cut 
off  from  it.  It  supposes  an  inchoate  right  to 
the  lot  in  front,  because  an  exception  is,  if  a 
party  has  alienated  the  lot  in  front.  He  must, 
therefore,  have  had  a  right  to  alienate. 

In  Edata'i  case,  the  record  showed  that  the 
party  who  owned  the  old  lot  had  improved  both 
the  old  and  new.  The  question,  therefore,  did 
not  come  up. 

[The  arguments  of  both  counsel  as  to  the 
right  of  the  State  of  Alabama  over  navigable 
water  in  virtue  of  her  sovereignty,  are  omitted, 
because  the  opinion  of  the  court  does  not  touch 
upon  that  point.] 

Mr.  Coze,  in  reply: 

It  is  said  that  the  improvement  must  be  upon 
the  old  lot,  but,  in  14  Peters,  three  of  the  judges 
Assented  on  this  ground,  and  in  16  Peters,  the 
court  confirmed  the  dissent,  and  said  it  must 
he  on  the  new  lot.  (16  Peters,  247.) 

It  baa  been  said  that  Forbes  &  Company 
were  riparian  proprietors,  running  down  to  the 
water.  But  their  grant  calls  only  for  a  certain 
somber  of  feet;  and  it  was  confirmed  by  the 
commissioner  just  in  that  way. 

It  has  also  been  said  that  the  grant  of  1809 
was  void.  But  the  plaintiff  has  a  patent  under 
the  Act  of  1886.  If  the  plaintiff  bad  recovered 
below,  and  the  defendant  had  excepted  to  in- 
structions, the  question  about  the  grant  would 
have  come  up.  The  President's  proclamation 
was  in  1810,  but  no  act  of  Congress  was  passed 
until  1811,  and  the  country  was  not  taken  pos- 
session of  until  after  that  act.  The  record 
shows  that  evidence  was  given  on  the  trial  that 
Perez  was  commandant  in  1810. 

The  volume  of  State  Papers  referred  to.shows 
that  Perez  issued  a  grant  in  May,  1811,  and 
even  as  late  as  November,  1811.  (Vol.  8,  Public 
Lands,  450,  454.) 

Mr.  Jvttiee  Catbon  delivered  the  opinion  of 
ihe  court: 

For  the  facts  of  the  case,  we  refer  to  the  report 
602*]  of  it  It  presents  *the  same  titles,  and 
substantially  the  same  facts  that  were  before 
this  court  in  Pollard's  Heirs  v.  Kibbe  (14  Peters, 
853). 

The  first  instruction  asked  by  the  plaintiff  of 
the  State  Circuit  Court  is,  that  the  Spanish 
put  made  to  William  Pollard  was  ratified  and 
confirmed  by  the  eighth  article  of  the  Treaty 
with  Spain  of  1819,  by  which  the  Floridas  were 
uquired.  This  the  court  refused  to  give;  and 
correctly. 

It  is  the  settled  doctrine  of  the  Judicial  De- 
partment of  this  government.that  the  Treaty  of 
1819  ceded  no  territory  west  of  the  river  Per- 
<Wo.  bnt  only  that  east  of  it:  and  therefore  all 
Howakd  2. 


grants  made  by  Spain  after  the  United  States  ac- 
quired thecountry  from  France,  in  1808,  are  void, 
if  the  lands  granted  lay  west  of  that  river;  be- 
cause made  on  territory  acquired  by  the  Treaty 
of  1803;  which  extended  "to  the  Perdido  east. 
It  was  thus  held  in  Foster  and  Elam  v.  NeUson 
(2  Peters,  254).  and  again  in  Oarcia  v.  Lee  (12 
Peters,  515),  and  is  not  now  open  to  controversy 
in  this  court. 

2.  The  plaintiffs  then, by  their  counsel, prayed 
the  court  to  charge  the  jury  that  the  Act  of 
Congress  of  26th  May,  1886,  confirmed  the  said 
Spanish  grant  to  Pollard;  which  charge  the 
court  refused  to  give,  but,  on  the  contrary, 
charged  the  jury,  if  they  believed  the  evidence 
to  be  true,  the 'fee-simple  to  the  premises  sued 
for  were  vested  in  Forbes  &  Co. ,  and  that  the 
Act  of  Congress  of  1824,  and  1836,  and  the 
patent  in  pursuance  thereof,  were  utterly  void, 
so  far  as  relates  to  the  premises  in  question, and 
that  no  title  vested  in  the  lessors  of  plaintiff  by 
virtue  of  said  acts  of  Congress  and  said  patent; 
to  which  charge  the  plaintiffs  excepted. 

The  questions  raised  by  the  instruction  asked 
and  refused,  and  that  given,  will  be  examined 
so  far  only  as  to  decide  the  present  case. 

This  court  held,  when  Pollard's  title  was  be- 
fore it,  formerly,  that  Congress  had  the  power 
to  grant  the  land  to  him  by  the  Act  of  1886 :  on 
this  point  there  was  no  difference  of  opinion  at 
that  time  among  the  judges.  The  difference 
to  which  the  Supreme  Court  of  Alabama,  in  the 
present  case,  refers  (in  its  opinion  in  the  record), 
grew  out  of  the  construction  given  by  a  majority 
of  the  court  to  the  Act  of  1824,  by  which  the 
vacant  lands  east  of  Water  Street  were  granted 
to  the  city  of  Mobile.  That  grant  excepted  out 
of  it,  all  lots  to  which  "the  Spanish  govern- 
ment had  made  a  new  grant,  or  order  of  sur- 
vey for  the  same, during  the  time  at  which  they 
had  the  power  to  grant  the  same."  If  Pollard  s 
was  such  "  a  new  grant,"  than  the  land  covered 
*by  it  was  excepted  and  did  not  pass  to  [*603 
the  city;  and  the  Act  of  1886,  and  the  patent 
founded  on  it  passed  the  title  to  Pollard. 

After  the  country  west  of  the  Perdido  had 
been  acquired  by  the  Treato  of  1808,  the 
Spanish  government  continued  to  exercise  juris- 
diction over  the  country,  including  the  city  of 
Mobile,  for  some  nine  years;  the  United  States 
not  seeing  proper  to  take  possession,  and  Spain 
refusing  to  surrender  it,  on  the  assumption  that 
thecountry  had  not  been  ceded  by  that  kingdom 
to  France  in  the  Treaty  of  1800;  and  of  course 
that  it  did  not  pass  to  this  country  by  our  treaty 
with  France.  That  Spain  had  no  power  to 
grant  the  soil,  during  the  time  she  thus  wrong- 
ful held  the  possession,  is  settled  by  the  cases 
cited  of  Foster  and  Elam  v.  Neikon,  and  Garcia 
v.  Lee..  But  the  right  necessarily  incident  to 
the  exercise  of  jurisdiction  over  the  country  and 
people  rendered  it  proper  that  permits  to  settle 
and  improve  by  cultivation,  or  to  authorize  the 
erection  of  establishments  for  mechanical  pur- 
poses, should  be  granted.  And  to  this  end  the 
concession  to  Pollard,  of  December,  1809,  was 
made.  He  set  forth  in  his  petition  to  the 
commandant,  that  he  had  a  mill  established  on 
his  plantation,  and  often  came  to  Mobile  with 
planks  and  property  from  it;  and  that  he  wished 
a  place  propitious  and  suitable  for  the  landing 
and  safety  thereof;  and  having  found  a  vacant 
piece  at  the  river  side,  between  the  canal  of 

895 


Digitized  by 


Google 


603 


Supreme  Coubt  of  thb  Unitbd  States. 


10*4 


Forbes  &  Co.  and  the  public  wharf,  he  solicits 
the  commandant  to  grant  him  said  lot  on  the 
river  bank, to  give  more  facility  to  his  trading. 
This  lot,  the  governor  granted  to  Pollard  for 
the  purpose  set  forth  by  nim. 

The  use.  for  the  purpose  solicited.during  the 
time  the  Spanish  authorities  were  exercised, 
could  be  properly  granted;  of  this  there  can  be 
no  doubt. 

Very  many  permits  to  settle  on  the  public 
domain  and  cultivate,  were  also  granted  about 
the  same  time;  which  were  in  form  incipient 
concessions  of  the  land,  and  intended  bv  the 
governor  to  give  title,  and  to  receive  conflrina- 
lion  afterwards  from  the  king's  deputy,  so  as  to 
perfect  them  into  a  complete  title.  Pollard's 
was  also  of  this  description.  Although  the 
United  States  disavowed  that  any  right  to  the 
soil  passed  by  such  concessions,  still  they  were 
not  disregarded  as  giving  no  equity  to  the 
claimant:  on  the  contrary,  the  first  Act  of  Con- 
gress passed  (of  April  25,  1812)  after  we  got 
possession  of  the  country,  appointed  a  commis- 
sioner to  report  to  Congress  on  them  in  com- 
mon with  all  others  originating  before  the 
Treaty  of  1808  took  effect.  The  third  section 
orders  all  persons,  claiming  lands,  in  the  pre- 
604*]  viously  'disputed  territory  "by  virtue 
of  any  grant,  order  of  survey,  or  other  evidence 
of  claim  whatsoever,  derived  from  the  French, 
British,  or  Spanish  governments,  to  be  laid  be- 
fore the  commissioner,  with  a  notice  in  writing, 
stating  the  nature, &c.,  of  the  claim."  On  these 
(by  sec.  5)  the  commissioner  had  power  given 
him  to  inquire  into  the  justice  and  validity  of 
the  claims;  and  in  every  case  it  was  his  duty  to 
ascertain  whether  the  lands  claimed  had  been 
inhabited  and  cultivated;  at  what  time  the  in- 
habitation and  cultivation  commenced;  when 
surveyed,  and  by  whom;  and  by  what  authority 
— and  into  every  matter  affecting  their  justice 
and  validity. 

By  sec.  6,  abstracts  were  to  be  furnished  to 
the  Secretary  of  the  Treasury,  of  the  claims, 
arranged  in  classes, according  to  their  respective 
merits;  and  these  abstracts,  &c,  were  to  be 
laid  before  Congress,  for  their  determination 
thereon,  &c. 

By  sec.  8,  the  commissioner  was  ordered  to 
report  to  Congress  at  its  next  session,  a  list  of 
all  actual  settlers  on  the  land  in  his  district.who 
had  no  claims  derived  from  either  the  French, 
British,  or  Spanish  governments,  and  the  time 
such  settlements  were  made. 

In  January,  1816,  the  report  of  commissioner 
(Crawford)  was  laid  before  Congress.  (8  Am. 
State  Papers,  6,  "  Public  Lands.") 

The  14th  sec.  of  the  Act  of  March  2ttth,1804, 
declares  all  grants  void  if  made  for  lands  with- 
in the  territories  ceded  by  the  French  Republic 
to  the  United  States,  by  the  Treaty  of  the  18th 
of  April,  1803  (and  which  had  been  acquired 
by  France  from  Spain),  that  had  been  made 
after  the  date  above.  Provided,  that  the  law 
should  not  be  construed  to  make  void  any  bona 
fide  grant  made  by  the  Spanish  government,  to 
an  actual  settler  on  the  lands  granted,  for  him- 
self, and  for  his  wife  and  family,  &c.  On  Pol- 
lard's claim  the  commissioner  reported  unfavor- 
ably, because  it  had  "  not  been  inhabited  nor 
cultivated."  (8  State  Papers,  18.)  The  bill  of 
exceptions  refers  to  this  report  as  it  stands  in 
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the  book,  as  part  of  the  bill  of  exceptions,  and 
as  such  it  is  treated  by  us. 

In  April,  1818,  by  a  resolution  of  the  Senate, 
it  was  referred  to  the  Secretary  of  the  Treasury 
to  furnish  a  plan,  for  an  adjustment  of  Um 
claims  reported  on  by  the  commissioners  east 
and  west  of  Pearl  River:  and  on  the  7th  o( 
December,  1818,  the  Secretarv  made  his  report 
in  the  form  of  a  bill.  (8  State'Papers,  301.)  On 
all  the  imperfect  claims  favorably  reported  on, 
by  the  commissioners,  derived  *from  [*605 
the  authorities  of  Spain  before  the  20th  of  De- 
cember, 1803,  a  confirmation  was  recommended 
And  the  land  that  had  been  cultivated  on  01 
before  that  day,  should  be  confirmed  also,  as  it 
the  titles  had  been  completed.  And  as  to  all 
the  other  claims  favorably  recommended  u 
Congress  by  the  commissioners,  the  claiman 
should  be  entitled  to  a  grant  therefor,  as  1 
donation — not  to  exceed  to  any  one  person  mon 
than  six  hundred  and  forty  acres:  That  all  set] 
tiers  before  the  15th  of  April,  1818,  shall  re 
ceive  a  grant  for  the  land  claimed,  not  exceed 
in?  six  hundred  and  forty  acres,  if  actually  in 
habited  and  cultivated. 

On  this  report  the  Act  of  March  3d,  1819,  wai 
founded — and  by  sec.  2,  each  settler  with  title 
papers,  had  confirmed  to  him  his  habitation  aj 
a  donation,  not  to  exceed  one  thousand  twi 
hundred  and  eighty  acres;  and  this  irrespectivi 
of  the  time  when  the  settlement  was  made,  i 
previous  to  the  15th  of  April,  1818;  but  thi 
grant  not  to  exceed  six  hundred  and  forty  acre 
to  such  settlers  as  had  presented  no  written  evi 
donees  of  title. 

By  the  7th,  8th.  and  9th  sections,  those  wh< 
had  filed  their  notices  of  claim  before  the  com 
missioner,  and  which  had  not  been  recommend 
ed  for  confirmation,  were  allowed  to  the  Is 
of  July,  1820,  to  file  additional  evidence  in  sun 
port  of  the  claim  with  the  register  and  receiver 
of  the  land  offices  respectively  established  l>< 
that  act,  in  the  country  divided  by  Pearl  River 
who  had  the  same  powers  conferred  on  then 
that  the  commissioner  previously  had.  Ne» 
claims  might  also  be  filed.  On  these  the  regis) e: 
and  receiver  were  to  report;  of  course,  after  tin 
20th  of  July,  1820.  The  land  ofllce  for  the  coun 
try  including  Mobile  was  at  Jackson  coor: 
house.    Thus  the  matter  stood  for  eight  years 

By  the  Act  of  March  3d.  1827,  further  tinv 
was  given  to  the  first  of  September,  1837,  >< 
claimants  whose  evidences  of  claim  had  beet 
previously  filed  with  the  commissioner,  to  pro 
duce  further  evidence, and  "to  present  thri: 
titles  and  claims,  and  the  evidence  in  suppor 
of  the  same,  to  the  register  and  receiver  of  tbi 
land  office  at  St.  Stevens."  By  sec.  2.  they  wen 
ordered  to  hold  their  sessions  at  the  city  o: 
Mobile,  and  there  examine  the  suspended  claimi 
on  the  same  principles  the  commissioner  hac 
done. 

Thus  suspended  and  protected,  stood  the  tit  U 
of  Pollard  when  the  Act  of  1824  was  passcc 
granting  to  the  city  of  Mobile  the  river  front 
And  from  anything  appearing  to  the  contrary, 
it  stood  equally  "protected  until  con-  [*6(M5 
firmed  by  the  Act  of  1886.  It  was  for  the  sov 
ereign  power  to  judge  of  its  merits;  it  had  nevri 
been  rejected,  and  was  awaiting  the  final  action 
of  Congress.  Furthermore,  it  was  from  to 
!  situation  as  a  city  lot  not  subject  to  entry  in  1 
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hod  office,  being  in  no  survey  of  the  public 
tads:  ind  it  is  a  fair  construction  of  the  excep- 
tion to  the  Act  of  1834,  to  hold  Pollard's  claim 
ra  intended  to  be  within  the  following  excep- 
tion: ts  well  as  the  one  commented  on  in  Pol- 
Mr.  KMie:  That  is— "Provided,  that  noth- 
iaj  is  this  act  contained  shall  be  construed  to 
dtci  the  claim  or  claims,  if  any  such  there  be, 
tf  my  individual,  or  of  any  body  politic  or  cor- 
fonte." 

We  think  Pollard's  was  a  claim  of  an  indi- 
Tidnil  within  the  exception,  and  was  so  deemed 
ly  Congress;  as  the  United  States,  by  the  first 
action,  only  profess  to  grant  their  right  to  the 
esj  front:  and  except  all  lots  confirmed  by 
Congress  by  that,  or  any  previous  act — and  also 
■eh  "to  which  an  equitable  title-  existed  in 
farorof  say  individual  under  this,  or  any  former 
•a."  Then  in  the  second  section,  the  provision 
examined  in  the  case  of  Pollard  v.  Kibbe  has 
direct  reference  to  protection  by  excepting  lots 
"to  which  the  Spanish  government  had  made 
i  new  grant  or  order  of  survey."  &c.  It  is  ob- 
Tiooi  the  previous  obscurity  and  confusion  were 
blended  to  be  explained  by  the  proviso :  simply 
tanned,  that  nothing  which  preceded  should 
•bet  any  individual  claim,  regardless  of  the 
net  whether  it  was  good  or  bad,  so  it  was  a 
Bcoeoized  claim  by  the  United  States.  That 
Pollard  §  was  so,  is  most  apparent  by  the  pro- 
tection afforded  to  it;  and  such  is  the  unani- 
■oo»  opinion  of  this  court,  for  the  reason  former- 
ly tad  now  given,  taken  together. 

Pollard's  patent  is  therefore  valid,  unless  the 
wood  instruction  given  be  true — that  the  Act 
<f  Congress  of  1836,  and  the  patent  founded  on 
■.be  void,  as  relates  to  the  subject  in  controver- 
*r ;  and  therefore  the  lessors  of  the  plaintiff  de- 
wed no  title  from  these  sources,  because  the 
fee-simple  of  the!  premises  was  in  John  Forbes 
4  Co.  when  Pollard  took  his  title. 

It  was  held  in  The  City  of  Mobile  v.  Btkma  (16 
Paers,  247),  that  the  improvements  referred  to 
k  the  Act  of  1884,  by  virtue  of  which  a  title 
»«  riven  to  the  owner  of  the  old  water  lot  west 
ef  Water  Street,  to  the  lot  immediately  east  of 
It,  most  have  been  made  on  the  new,  and  east- 
en  water  lot;  second,  that  such  improvement 
■ojt  have  been  made  by  the  proprietor  of  the 
oldlot 

•07*]  *Forbes  &  Co.  had  none  such,  and 
therefore  took  no  benefit  under  the  Act  of 
MR. 

If  the  instruction  intended  to  maintain  that 
Forbes  &  Co.,  as  riparian  proprietors  of  the  lot 
west  of  Water  Street,  could  claim  all  the  land 
cat  of  it,  to  the  channel  of  the  river,  then  we 
ftmk  the  court  erred :  and  we  take  it  for  grant- 
«d  the  court  so  intended;  as  by  no  other  means 
(Mid  the  land  sued  for  be  claimed  by  Forbes 
*  Co.  from  any  evidence  in  the  record.  Their 
to  was  a  grant  of  1802.  for  80  feet  front  by  304 
feet  deep,  west  of  what  is  now  Water  Street; 
•ad  bounded  on  the  east  by  the  street  as  it  now 
•xtata.  High  tide  formerly  reached  it;  low  tide 
did  not:  but  we  deem  this  an  immaterial  cir- 
fwnttincc.  Forbes  &  Co.'s  grant  was  a  specific 
town  lot  bounded  by  streets,  then  existing  or 
expected  to  exist;  it  fronted  to  the  east  on  a  con- 
templated street,  reserved  to  the  public  use,  as 
•ngranted  property;  and  it  never  was  contem- 
plated by  the  grant  to  give  any  right  to  the  soil 
beyond  its  fixed  boundary  east,  as  actually 
Howabd  2. 


surveyed.  It  does  conform,  and  must  conform, 
to  the  city  arrangement  of  lots:  if  it  was  held 
otherwise,  then  every  other  proprietor  of  an  old 
front  lot  could  claim  over  the  mud  flat  to  the 
channel  of  the  river,  as  a  riparian  owner; 
sweeping  through  the  city  property  as  it  now 
exists  by  filling  up,  and  raising  the  flat,  to  the 
extent  east  of  probably  a  thousand  feet,  or 
more.  We  deem  such  an  assumption  entirely 
inadmissible:  and  therefore  think  the  court 
also  erred  in  the  second  instruction  given,  as 
well  as  in  refusing  that  asked  on  part  of  the 
plaintiffs. 

With  the  third  instruction  this  court  cannot 
interfere;  and  the  jury  having  found  for  the 
defendant,  no  question  arises  on  the  fourth  in- 
struction. 

For  the  reasons  assigned,  we  order  the  judgment 
of  the  Supreme  Court  of  Alabama  to  be  reversed. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Supreme  Court  of 
the  State  of  Alabama,  and  was  argued  by  coun- 
sel; on  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Supreme  Court  of  the  State 
of  Alabama  be,  and  the  same  is  hereby  reversed, 
with  costs;  and  that  this  cause  be,  and  the  same 
is  hereby  remanded  to  the  said  Supreme  Court, 
that  further  proceedings  may  be  had  therein, 
in  conformity  to  the  opinion  o(  this  court,  and 
as  to  law  ana  justice  shall  appertain. 

Rev V  8  Ala.,  47. 
Clted-3  How.,  54,  281-236. 


♦JOHN  L  M'CRACKEN,  Plaintiff  in  [*608 

Error, 

e. 

CHARLES  HAYWARD. 

Illinois  statute  declared  unconstitutional  —  in 
adoption  of  State  process  by  circuit  court  there 
must  exist  no  variance. 

A  law  of  the  State  of  Illinois,  providing  that  a  sale 
shall  not  be  made  of  property  levied  on  under  an 
execution,  unless  It  will  bring-  two  third  of  Its  valu- 
ation, according  to  the  opinion  of  three  household- 
ers. Is  unconstitutional  and  void. 

Tho  case  of  Bronson  v.  Kenzie  (1  Howard,  311)  re- 
viewed and  confirmed. 

Where  the  Circuit  Court,  by  a  rule,  adopts  the 
process  pointed  out  by  a  State  law,  there  must  be  no 
essential  variance  between  them.  Such  a  variance 
Is  a  new  rule,  unknown  to  any  aot  of  Congress  or 
the  State  law  professedly  adopted. 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Illinois. 

The  case  was  this:  In  1840,  McCracken,  the 
plaintiff  in  error,  recovered  a  judgment  in  the 
Circuit  Court  against  Hayward  for  the  sum  of 
$3,086.67  and  costs. 

In  February,  1841,  the  State  of  Illinois  passed 
the  following  law : 


Not*.— As  to  laws  impairing  Utc  obligation  of  eon- 
tracts,  and  when  void  for  that  reason,  see  note  to 
Fletcher  v.  Peck,  6  Cranch,  87 ;  and  note  to  Sturgls 
v.  Crownlnshleld,4Wtaear,,  128:  and  note  to  Dart- 
mouth College  v.  Woodward,  4  Wheat.,  618. 
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"An  Act  regulating  the  Sale  of  Property. 

"  Sec.  1.  Be  it  enacted  by  the  people  of  the 
State  of  Illinois,  represented  in  the  General  As- 
sembly :  That  when  any  execution  shall  be  issued 
out  of  any  of  the  courts  of  this  State,  whether 
of  record  or  not,  and  shall  be  levied  on  any  real 
or  personal  property,  or  both,  it  shall  be  the 
duty  of  the  officer  levying  such  execution,  to 
summon  three  householders  of  the  proper  coun- 
ty, one  of  whom  shall  be  chosen  by  such  officer, 
one  by  the  plaintiff,  and  one  by  the  defendant 
in  the  execution;  or,  in  default  of  the  parties 
making  such  choice,  the  officer  shall  choose  for 
them:  which  householders,  after  being  duly 
sworn  by  such  officer  so  to  do,  shall  fairly  and 
impartially  value  the  property  upon  which  such 
execution  is  levied,  having  reference  to  its  cash 
value,  and  they  shall  indorse  the  valuation 
thereof  upon  the  execution,  or  upon  a  piece 
of  paper  thereunto  attached,  signed  by  them; 
and  when  such  property  shall  be  offered  for 
Kale,  it  shall  not  be  struck  off  unless  two  thirds 
of  the  amount  of  such  valuation  shall  be  bid 
therefor:  Provided,  always,  that  the  plaintiff 
in  any  execution  issued  from  any  court  of  rec- 
ord of  this  State,  may  elect  on  what  property 
he  will  have  the  same  levied,  except  the  land 
on  which  the  defendant  resides,  and  his  person- 
id  property,  which  shall  be  last  taken  in  execu- 
tion. And  in  all  other  executions  issued  from 
any  of  the  courts  of  this  State  not  being  courts 
of  record,  the  plaintiff  in  execution  may  elect 
on  what  personal  property  he  will  have  the  same 
609*]  *levied ;  excepting  and  reserving,  how- 
ever, to  the  defendant  in  execution,  in  all  cases, 
such  an  amount  and  quantity  of  property  as  is 
now  exempt  from  execution  by  the  laws  of  this 
State:  And  provided,  further,  that  all  sales  of 
mortgaged  property  shall  be  made  according  to 
the  provisions  of  this  act,  whether  the  foreclo- 
sure of  said  mortgage  be  by  judgment  at  law,  or 
decree  in  chancery.  The  provisions  of  this  act 
shall  extend  to  judgments  rendered  prior  to  the 
first  day  of  May,  eighteen  hundred  and  forty- 
one,  and  to  all  judgments  that  may  be  rendered 
on  any  contract  or  cause  of  action  accruing 
prior  to  the  first  day  of  May,  eighteen  hundred 
and  forty-one,  and  not  to  any  other  judgments 
than  as  before  specified. 

"  Sec.  2.  When  any  property  shall  be  levied 
on  and  appraised  in  the  manner  required  by 
this  act,  and  the  same  shall  be  susceptible  of  a 
a  division,  no  greater  quantity  thereof  than  will 
be  sufficient  to  pay  the  amount  of  the  execution 
or  executions  thereon  levied,  together  with  the 
proper  costs,  at  two  thirds  of  the  valuation 
thereof,  shall  be  offered  for  sale  by  the  officer 
in  whose  hands  such  execution  or  executions 
may  have  been  placed  for  collection. 

"  Sec.  8.  This  act  shall  be  in  force  from  and 
after  its  passage,  and  the  Secretary  of  State  is 
hereby  required  to  have  a  thousand  copies  there- 
of printed  immediately  after  its  approval,  and 
transmit  them  to  the  clerks  of  the  county  com- 
missioners' courts  of  the  several  counties  in  this 
State  for  distribution  among  the  proper  officers 
thereof.    Approved,  February  27,  1841." 

In  June,  1841,  the  Circuit  Court  of  the  United 
States  adopted  the  following  rule: 

"  When  the  marshal  shall  levy  an  execution 
upon  real  estate  be  shall  have  it  appraised  and 
sold  under  the  provisions  of  the  law  of  this 
State,  entitled  '  An  Act  regulating  the  sale  of 
8»8 


property,' approved  27th  February,  1841.  if  the 
case  come  within  the  provisions  of  that  law: 
and  any  two  of  the  three  householders  selected 
under  the  law  agreeing,  may  make  the  valua- 
tion of  the  premises  required." 

In  May,  1842,  a  pi  lines  execution  was  iioucd 
on  the  judgment,  under  which  the  marshal  lev- 
ied upon  real  estate,  and  advertised  it  for  sale 
in  the  ensuing  August.  It  was  appraised  by 
three  householders,  and  no  person  bidding  two 
thirds  of  the  valuation,  it  was  not  sold. 

In  March,  1843,  the  plaintiff  sued  out  a  tea 
ditioni  exponas  to  sell  *the  property  lev-  [*6 1 0 
ied  upon  as  above  stated;  and  in  May  served  a 
written  notice  on  the  marshal,  directing  him 
not  to  have  the  property  valued,  but  to  sell  it  to 
the  highest  bidder,  regardless  of  the  statute  of 
Illinois.  The  marshal  replied  that  he  conceived 
it  to  be  his  duty  to  be  governed  by  the  rule  of 
court. 

In  June,  1848,  the  plaintiff,  by  his  counsel, 
made  the  following  motion  to  the  court: 

"  1.  The  plaintiff,  by  Arnold,  his  attorney, 
comes  and  moves  the  court  to  set  abide  the  re- 
turn to  the  pluries  execution  issued  in  this 
cause,  dated  16th  day  of  May,  1842,  under 
which  the  property  levied  upon  was  appraisal, 
and  not  sold,  because  no  one  would  bid  two- 
thirds  of  appraised  value. 

"  2.  That  the  court  direct  the  marshal  to  sell 
said  property  to  the  highest  bidder,  without  re- 
gard to  the  valuation  already  made,  and  with- 
out having  it  valued  again. 

"8.  That  the  marshal  proceed  to  sell  said 
property  without  regard  to  the  provisions  of 
the  laws  regulating  the  sale  of  property,  passed 
since  the  rendition  of  the  judgment,  but  that  be 
execute  the  process  of  the  court,  enforcing  the 
judgment  according  to  the  remedy  existing  at 
the  time  of  the  rendition  of  the  judgment,  and 
the  making  of  the  contract  between  the  parties. 

"4.  That  the  marshal  be  directed  to  proceed 
and  sell  the  property  levied  upon,  without  re- 
gard to  the  provisions  of  the  Act  of  February, 

1841,  of  the  Legislature  of  Illinois,  and  of  Jan- 
uary, 1848,  regulating  the  sale  of  property, 
above  referred  to." 

This  motion  was  sustained  by  an  affidavit. 
setting  forth  the  facts  in  the  case. 

Upon  the  argument  of  the  motion,  the  judges 
were  divided  in  opinion  upon  the  following 
points: 

"1st.  Whether  the  said  motion  shall  be 
granted  in  the  manner  and  form  as  the  same  is 
asked  or  refused,  or  any  part  thereof. 

"  2d.  Whether  the  return  of  the  marshal  on 
the  execution  above  set  forth,  dated  May  16. 

1842,  under  which  the  property  was  appraised 
and  not  sold,  because  two  thirds  of  appraised 
value  was  not  bid  therefor,  shall  or  shall  not  be 
set  aside  as  insufficient. 

"3d.  Whether  the  court  shall  or  shall  not 
make  an  order  directing  the  marshal  to  sell  the 
property  levied  on  in  the  usual  mode  at  public 
auction  to  the  highest  bidder,  without  bavin? 
the  same  valued  by  three  householders,  and 
without  regard  to  valuation  which  has  been 
*made,and  without  requiring  two  thirds  [*6 1 1 
of  said  valuation  to  be  bid  therefor. 

"4th.  Whether  the  court  shall  or  shall  not 
direct  the  marshal  to  proceed  and  sell  the  prop- 
erty levied  upon  without  regard  to  the  provis- 
ions of  the  Act  of  February  27.  1841,  of  the 
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Legislature  of  Illinois,  and  the  rule  adopting 
Mid  law  at  the  June  Term,  1841. 

"5th.  Whether  the  court  will  or  will  not  di- 
rect the  enforcement  of  said  judgment  accord- 
fee  tn  the  laws  regulating  the  remedy  when  said 
judgment  was  entered  and  the  contract  made." 

Upon  which  certificate  of  division  the  cause 
one  up  to  this  court. 

The  case  was  submitted  upon  a  printed  argu- 
■enl  by  Mr.  Itaae  N.  Arnold,  counsel  for  the 
plaintiff,  which  the  reporter  regrets  his  limits 
:*Q  not  allow  him  to  re-publish. 

Mr.  Jtutke  Baldwin  delivered  the  opinion 
•(the  court: 

It  appears  from  the  record  in  this  case  that 
Ike  plaintiff  obtained  a  judgment  against  the 
fcfeodant,  in  June,  1840,  on  which  a  pluriet 
Jl/a.  issued  at  May  Term.  1842;  real  property 
,  n»  levied  on;  appraised  according  to  the  pro- 
Tifikms  of  a  law  of  Illinois,  passed  on  the  27th 
February,  1841,  and  the  rule  of  the  Circuit 
Court  of  that  State,  adopted  in  June  of  the  same 
jour,  which  law  and  rule  are  inserted  in  the 
1  tUtetnent  of  the  case  by  the  reporter. 

The  property  levied  on  was  advertised  for 
i  ale  by  the  marshal,  in  August,  1842,  but  was 
!  M  sold,  as  no  one  bid  two  thirds  of  the  ap- 
ptaued  value.     In  March,  1848.  the  plaintiff 
««d  out  a  venditioni  exponas,  with  directions 
lo the  marshal  to  sell  the  property,  regardless  of 
'  (hi  State  law,  which  the  marshal  refused  to 
obey,  conceiving  himself  bound  by  the  afore- 
i  «n  rale  of  court.     Whereupon  the  plaintiff 
awed  the  court  for  an  order  directing  the  mar- 
tial to  tell  to  the  highest  bidder,  without  valu- 
ation, or  any  regard  to  the  State  law. 

"1.  The  plaintiff,  by  Arnold,  his  attorney, 
tones  and  moves  the  court  to  set  aside  the  re- 
ttra  totbe  plurie*  execution  issued  in  this  cause, 
■tod  18th  day  of  May,  1842,  under  which  the 
property  levied  upon  was  appraised,  and  not 
■m,  because  no  one  would  bid  two  thirds  of 
appraised  value. 

"  i.  That  the  court  direct  the  marshal  to  sell 
•*id  property  to  the  highest  bidder,  without  re- 
S»rd  to  the  valuation  already  made,  and  with- 
'Qt  Daring  valued  it  again. 
012*]  *"8.  That  the  marshal  proceed  to  sell 
»«1  property  without  regard  to  the  provisions 
<tf  the  laws  regulating  the  sale  of  property, 
puaed  since  the  rendition  of  the  judgment,  but 
■Jut  he  execute  the  process  of  the  court,  enforc- 
ing the  judgment  according  to  the  remedy  ex- 
isting at  the  time  of  the  rendition  of  the  judg- 
Beat,  and  the  making  of  the  contract  between 
'ae  parties. 

"  4.  That  the  marshal  be  directed  to  proceed 
•ad  asll  the  property  levied  upon,  without  re- 
tard to  the  provisions  of  the  Act  of  February, 
1841,  of  the  Legislature  of  Illinois,  and  of  Jan- 
wry,  1848.  regulating  the  sale  of  property  above 
referred  to." 

On  the  argument  of  this  motion,  the  court 
tot  divided  in  opinion  on  the  points  mentioned 
■n  the  statement.  These  questions  must  be 
cwadered  in  two  aspects:  1.  In  reference  to 
"he  Constitution.  2.  The  laws  of  the  United 
3tataa,  as  the  tests  of  the  validity  of  the  law  of 
Ulmoisand  the  rule  of  court,  which,  it  is  said, 
•Beet  only  the  remedy,  but  not  the  right  of  the 
plaintiff  arising  on  the  contract  between  the 
parties,  and  the  judgment  rendered  upon  it. 
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In  placing  the  obligation  of  contracts  under 
the  protection  of  the  Constitution,  its  framers 
looked  to  the  essentials  of  the  contract  more 
than  to  the  forms  and  modes  of  proceeding  by 
which  it  was  to  be  carried  into  execution;  an- 
nulling all  State  legislation  which  impaired  the 
obligation,  it  was  left  to  the  States  to  prescribe 
and  shape  the  remedy  to  enforce  it.  The  obli- 
gation of  a  contract  consists  in  its  binding  force 
on  the  party  who  makes  it.  This  depends  on 
the  laws  in  existence  when  it  is  made;  these  are 
necessarily  referred  to  in  all  contracts,  and 
forming  a  part  of  them  as  the  measure  of  the 
obligation  to  perform  them  by  the  one  party, 
and  the  right  acquired  by  the  other.  There 
con  be  no  other  standard  by  which  to  ascertain 
the  extent  of  either,  than  that  which  the  terms 
of  the  contract  indicate,  according  to  their  set- 
tled legal  meaning;  when  it  becomes  consum- 
mated, the  law  defines  the  duty  and  the  right, 
compels  one  party  to  perform  the  thing  con- 
tracted for,  and  gives  the  other  a  right  to  en- 
force the  performance  by  the  remedies  then  in 
force.  If  any  subsequent  law  affect  to  dimin- 
ish the  duty,  or  to  impair  the  right,  it  necessa- 
rily bears  on  the  obligation  of  the  contract,  in 
favor  of  one  party,  to  the  injury  of  the  other; 
hence  any  law,  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  accruing 
by  a  contract,  though  professing  to  act  only  on 
the  remedy,  is  directly  obnoxious  to  the  prohi- 
bition of  the  Constitution. 

•This  principle  is  so  clearly  stated  [*613 
and  fully  settled  in  the  case  of  Bronnon  v.  Kin- 
tie,  decided  at  the  last  term  (1  How.,  311),  that 
nothing  remains  to  be  added  to  the  reasoning 
of  the  court,  or  requires  a  reference  to  any 
other  authority  than  what  is  therein  referred 
to;  it  is,  however,  not  to  be  understood  that  by 
that,  or  any  former  decision  of  this  court,  all 
State  Legislation  on  existing  contracts  is  repug- 
nant to  the  Constitution. 
;£"  It  is  within  the  undoubted  power  of  State 
Legislatures  to  pass  recording  acts,  by  which 
the  elder  grantee  shall  be  postponed  to  a  young- 
er, if  the  prior  deed  is  not  recorded  within 
the  limited  time,  and  the  power  is  the  same 
whether  the  deed  is  dated  before  or  after  the 
passage  of  the  Recording  Act.  Though  the 
effect  of  such  a  law  is  to  render  the  prior  deed 
fraudulent  and  void  as  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obliga- 
tion of  contracts;  such,  too,  is  the  power  to 
pass  acts  of  limitation,  and  their  effect.  Rea- 
sons of  sound  policy  have  led  to  the  general 
adoption  of  laws  of  both  descriptions,  and  their 
validity  cannot  be  questioned.  The  time  and 
manner  of  their  operation,  the  exceptions  to 
them,  and  the  acts  from  which  the  time  limited 
shall  begin  to  run,  will  generally  depend  on 
the  sound  discretion  of  the  Legislature,  accord- 
ing to  the  nature  of  the  titles,  the  situation  of 
the  country,  and  the  emergency  which  leads  to 
their  enactment.  Cases  may  occur  where  the 
provisions  of  a  law  may  be  so  unreasonable  as 
to  amount  to  the  denial  of  a  right,  and  call 
for  the  interposition  of  the  court.  (3  Peters, 
290.) 

The  obligation  of  the  contract  between  the 
parties,  in  this  case,  was  to  perform  the  prom- 
ises and  undertakings  contained  therein;  the 
right  of  the  plaintiff  was  to  damages  for  the 
breach  thereof,  to  bring  suit  and  obtain  a  judg- 
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ment,  to  take  out  and  prosecute  an  execution 
against  the  defendant  till  the  judgment  was 
satisfied,  pursuant  to  the  existing  laws  of  Illi- 
nois. These  laws  giving  these  rights  were  as 
perfectly  binding  on  the  defendant,  and  as 
much  apart  of  the  contract,  as  if  they  had  been 
set  forth  in  its  stipulations  in  the  very  words  of 
the  law  relating  to  judgments  and  executions. 
If  the  defendant  had  made  such  an  agreement 
as  to  authorize  a  sale  of  his  property,  which 
should  be  levied  on  by  the  sheriff,  for  such 
price  as  should  be  bid  for  it  at  a  fair  public 
sale  on  reasonable  notice,  it  would  have  con- 
ferred a  right  on  the  plaintiff,  which  the  Con- 
stitution made  inviolable;  and  it  can  make  no 
difference  whether  such  right  is  conferred  by 
the  terms  or  law  of  the  contract.  Any  subse- 
614*]  quent  law  which  'denies,  obstructs,  or 
impairs  this  right,  by  superadding  a  condition 
that  there  shall  be  no  sale  for  any  sum  less  than 
the  value  of  the  property  levied  on,  to  be  as- 
certained by  appraisement,  or  any  other  mode 
of  valuation  than  a  public  sale,  affects  the  ob- 
ligation of  the  contract,  as  much  in  the  one 
case  as  the  other,  for  it  can  be  enforced  only 
by  a  sale  of  the  defendant's  property,  and  the 
prevention  of  such  sale  is  the  denial  of  a  right. 
The  same  power  in  a  State  Legislature  may  be 
carried  to  any  extent,  if  it  exists  at  all;  it  may 
prohibit  a  sale  for  less  than  the  whole  appraised 
value,  or  for  three  fourths,  or  nine  tenths,  as 
well  as  for  two  thirds,  for  if  the  power  can  be 
exercised  to  any  extent,  its  exercise  must  be  a 
matter  of  uncontrollable  discretion,  in  passing 
laws  relating  to  the  remedy  which  are  regard- 
less of  the  effect  on  the  right  of  the  plaintiff. 
This  was  the  ruling  principle  of  the  case  of 
Broruon  v.  Kinzit,  which  arose  on  a  mortgage 
containing  a  covenant,  that,  in  default  of  pay- 
ment, the  mortgagee  might  enter  upon,  sell, 
and  convey  the  mortgaged  premises,  as  the 
attorney  of  the  mortgageor;  yet  the  case  was 
not  decided  on  the  effect  and  obligation  of  that 
covenant,  but  on  the  broad  and  general  princi- 
ple that  a  State  law,  which  professedly  pro- 
vided a  remedy  for  enforcing  the  contract  of 
mortgage,  effectually  impaired  the  rights  inci- 
dent to,  and  attached  to  it  by  the  laws  in  force 
at  its  date,  was  void.  No  agreement  or  con- 
tract can  create  more  binding  obligations  than 
those  fastened  by  the  law,  which  the  law  cre- 
ates and  attaches  to  contracts;  the  express 
power  which  a  mortgageor  confers  on  the 
mortgagee  to  sell  as  his  agent  is  not  more  po- 
tent than  that  which  the  Taw  delegates  to  the 
marshal  to  sell  and  convey  the  property  levied 
on,  under  an  execution.  He  is  the  constituted 
agent  of  the  defendant,  invested  with  all  his 
powers  for  these  purposes.  .  The  marshal  can 
do  under  the  authority  of  the  law  whatever  he 
could  do  under  the  fullest  power  of  attorney 
from  the  execution  debtor;  and  no  State  law 
can  prohibit  it.  It  follows  that  the  law  of 
Illinois  now  under  consideration,  so  far  as  it 
prohibits  a  sale  for  less  than  two  thirds  of  the 
appraised  value  of  the  property  levied  on,  is 
unconstitutional  and  void. 

The  second  aspect  in  which  this  case  must 
be  considered,  is  with  reference  to  the  acts  of 
Congress  relating  to  process  and  proceedings 
in  the  courts  of  the  United  States  in  cases  at 
common  law.  All  the  early  laws  on  this  sub- 
ject were  carefully  and  most  ably  reviewed  by 
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this  court  in  Wayman  v.  Southard,  and  The 
Bank  of  the  United  State*  v.  Halstead,  in  which 
it  was  held  that  the  proceedings  in  the  courts 
*of  the  United  States  should  be  the  [*6 15 
same  as  they  were  in  the  several  States  at  the 
time  of  passing  the  acts  of  Congress,  subject  to 
be  altered  by  the  circuit  courts,  or  regulations 
of  the  Supreme  Court.  That  the  proceedings 
on  executions  were  to  be  governed  by  such 
laws  until  final  satisfaction  was  obtained,  re- 
gardless of  any  subsequent  changes  by  State 
legUlation.    (10  Wheat.,  20,  51.) 

Prior  to  1838.  Congress  had  passed  no  pro- 
cess acts  applicable  to  the  States  admitted  into 
the  Union  after  1789.  To  remedy  this  defect, 
and  to  confirm  the  decisions  in  the  above  cases, 
the  Act  of  May.  1828,  directed  that  writs  of 
execution  and  other  final  process  issued  on 
judgments  and  decrees,  ana  the  proceedings 
thereupon,  shall  be  the  same  in  each  State  as 
are  now  used  in  the  courts  of  such  State,  Ac. ; 
thus  adopting  the  same  principles  which  had 
been  established  by  this  court  in  the  construc- 
tion of  the  Acts  of  1789  and  1792.  Conse- 
quently no  State  law  passed  since  May,  1828, 
can  have  any  effect  on  the  proceedings  on  exe- 
cutions issued  from  the  courts  of  the  United 
States,  unless  such  laws  are  adopted  by  those 
courts  under  the  proviso  in  the  third  section  of 
the  act. 

The  rule  adopted  by  the  Circuit  Court  of 
Illinois  does  not  fall  within  this  proviso,  which 
declares,  "  that  it  shall  be  in  the  power  of  the 
courts,  if  they  see  fit  in  their  discretion,  so  far 
to  alter  final  process  in  said  courts  as  to  con- 
form the  same  to  any  change  which  may  be 
adopted  by  the  Legislatures  of  the  respective 
States  for  the  State  courts." 

This  authorizes  the  court  to  adopt  the  change 
so  made  by  a  State  law,  but  not  to  adopt  it 
only  in  part,  or  alter  it  in  any  respect.  The 
law  directs  the  appraisement  to  be  made  by 
three  householders,  one  to  be  selected  by  the 
defendant,  one  by  the  officer,  and  one  by  the 
plaintiff,  without  any  authority  to  any  two  to 
make  it,  and,  consequently,  requiring  the  con- 
currence of  all.  The  rule  of  court  adopting 
this  law  provides,  "  that  any  two  of  the  three 
householders  selected  under  the  law  agreeing, 
may  make  the  valuation  required," — such  an 
adoption  is  not  warranted  by  the  Act  of  1828; 
it  is  legislation  in  effect,  by  prescribing  a  new 
rule  unknown  to  any  act  of  Congress,  or  the 
State  law  professedly  adopted.  But  had  the 
adoption  been  in  the  terms  of  the  law,  it  could 
not  be  recognized,  inasmuch  as  the  appraise 
ment  therein  directed,  with  the  prohibition  to 
sell  at  less  than  two  thirds  of  the  valuation,  it 
repugnant  to  the  Constitution  of  the  United 
States.  It  also  conflicts  with  the  process  act*. 
as  construed  *in  Wayman  v.  Southard ["[•6 16 
and  The  Bank  of  the  United  State*  v.  Halttead, 
and  the  repeated  decisions  of  this  court  in  later 
cases — that  no  State  law  can  be  adopted  undtr 
the  Act  of  1828,  which  is  in  collision  with  any 
act  of  Congress.     (16  Peters,  94,  812-814.) 

It  must  therefore  be  certified  to  the  Circuit 
Court,  that  the  motion  made  by  the  plaintiff's 
counsel  ought  to  be  granted,  and  that  the  di- 
rections to  the  marshal  prayed  for  by  the 
plaintiff,  ought  to  be  given  in  the  manner 
stated  in  the  second,  third,  fourth,  and  fifth 
points  certified. 

Howard  2. 
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Mr.  Justice  Catron. 

The  third  section  of  the  Act  of  1838  pro- 
rides,  "  that  writs  of  execution,  and  other  final 
process,  issued  on  judgments  and  decrees  ren- 
dered in  any  of  the  courts  of  the  United  States, 
and  the  proceedings  thereupon,  shall  be  the 
aune  (except  their  style)  in  each  State,  respect 
irely,  as  are  now  used  in  the  courts  of  such 
Bute." 

A  system  of  rules  has  been  adopted  in  the 
Circuit  Court  of  the  Kentucky  district,  regu- 
lating final  process,  and  giving  a  widely  dif- 
ferent effect  to  such  process  from  what  it  had 
by  the  laws  of  Kentucky;  a  violent  controver- 
sy was  the  consequence  in  that  State,  and 
which  gave  rise  to  the  cases  of  Wayman  v. 
SovOard  and  The  United  State*  Bank  v.  Hal 
*a<f,  reported  in  10  Wheat.  The  agitation,  it 
b  understood,  was  one  prominent  reason  for 
the  introduction  of  the  Act  of  Congress  of 
1828.  It  repealed  all  rules  made  by  the  courts 
of  the  United  States  regulating  final  process, 
in  til  the  districts,  and  adopted  the  execution 
laws  of  the  respective  States,  as  they  then 
stood;  and  if  nothing  more  had  been  done, 
future  legislation  on  the  subject,  by  the  States, 
would  have  been  cut  off.  Congress,  however, 
foreseeing  new  States  might  come  into  the 
Union,  to  which  the  act  would  not  apply,  and 
that  it  might  be  proper  to  adopt  future  State 
lawa,  in  the  existing  States,  provided  "  that  it 
abould  be  in  the  power  of  the  courts,  if  they 
He  fit,  in  their  discretion,  by  rules  of  court,  so 
far  to  alter  final  process  in  said  courts  as  to 
oooform  the  same  to  any  change  which  may  be 
adopted  by  the  Legislatures  of  the  respective 
States  for  the  State  courts." 

An  adoption  of  the  State  law,  as  the  Legis- 
lature had  made  that  law,  is  the  extent  of  the 
power  conferred.  If  the  courts  can  alter  the 
law  in  one  respect,  it  may  be  altered  in  all  re- 
fects; this  is  not  "conformity,"  but  an  exer- 
cise of  the  same  power  the  Act  of  1828  prohib- 
617*]ite«L  *The  rule  before  us  will  illustrate 
it-  The  State  law  of  Illinois  enacts  that,  three 
valuers  shall  determine  the  value  of  the  prop- 
erty levied  on  by  the  sheriff;  one  chosen  by 
the  plaintiff,  one  by  the  defendant,  and  the 
other  by  the  sheriff;  that  the  three  must  agree 
in  the  valuation;  and  if  the  property  does  not 
bring  two  thirds  of  such  valuation,  it  shall  not 
btaold. 

The  rule  provides,  that  if  the  appraisers  dis- 
agree, the  value  fixed  by  any  two  of  them  shall 
be  sufficient  to  authorize  the  marshal  to  sell. 
The  debtor  will  naturally  select  one  who  he 
supposes  will  set  the  highest  value  on  the 
property;  the  creditor  one  he  supposes  will  fix 
toe  lowest  value;  the  marshal  may  be  favora- 
bly disposed  to  the  one  side  or  the  other;  most 
probably  to  the  absent  creditor — the  appraiser 
°f  his  selection,  and  the  one  selected  by  the 
debtor,  may  agree,  and  usually  would.  This 
«iQ  cut  oat  aD  the  advantages  the  statute  se- 
cured to  the  creditor,  as  bis  selection  would 
bave  no  effect  Take  it  the  other  way,  and 
the  operation  will  be  the  same. 

Ifthis  change  were  sanctioned,  then,  in 
Pen»»ylviinia  and  other  States,  where  there  are 
•states  by  which  lands  are  directed  to  be  val- 
■ed  by  a  jury  of  twelve,  to  ascertain  whether 
«*  Heart*  and  profits  will  pay  the  debt  in  a 
given  number  of  years:  in   which  case   *he 
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debtor  is  compelled  to  take  the  accruing  profits 
in  satisfaction  as  they  arise;  and  if  not,  then 
the  lands  are  to  be  sold  to  the  highest  bidder, 
could  also  be  altered,  and  by  a  rule  of  court,  a 
majority  of  two  thirds  of  the  jury  be  authorized 
to  assess  the  annual  income.  It  is  manifest, 
if  amendments  and  alterations  can  be  made  by 
the  courts,  of  the  State  statutes,  they  must,  of 
necessity,  run  into  an  flnlimited  discretion,  if 
any  one  feature  of  the  State  law  is  retained. 
I  therefore  think  the  rule  of  court,  adopting 
the  statute  of  Illinois,  with  the  foregoing 
amendment,  is  merely  void;  and  that  no  part 
of  the  State  statute  is  in  force  in  the  Circuit 
Court  of  the  United  States  in  the  district  of 
Illinois. 

And  not  having  been  adopted,  it  is  not  be- 
fore this  court  for  construction ;  and  that  it  is 
unnecessary  and  improper  to  inquire  into  the 
constitutionality  of  the  State  law,  as  the  laws 
in  force  in  1828  must  govern.  In  this  respect, 
the  opinion  in  the  case  of  The  United  State* 
Bank  v.  HaUtead  is  followed,  where  the  pre- 
cise question  arising  in  the  case  before  us  was 
presented  (the  rule  aside),  and  in  which  this 
court  then  declined  giving  any  opinion  on  the 
valuation  law  if  Kentucky.  I  have  found  no 
opinion  whether  the  statute  of  Illinois  is  con- 
stitutional *or  otherwise.  The  question  [*6 1 8 
raised  on  it  is  one  of  the  most  delicate  and  dif- 
ficult of  any  ever  presented  to  this  court;  and 
as  our  decision  affects  the  State  courts  through- 
out, in  their  practice,  I  feel  unwilling  to  form 
or  express  any  opinion  on  so  grave  a  question, 
unless  it  is  presented  in  the  most  undoubted 
form,  and  argued  at  the  bar. 

On  the  questions  propounded  by  the  certifi- 
cate of  division,  I  agree  in  the  answers  given 
by  my  brethren,  because  the  execution  is  gov- 
erned by  the  laws  of  Illinois  as  they  stood  at 
the  passing  of  the  Act  of  Congress  of  1828, 
without  going  farther,  as  I  know  the  constitu- 
tional question  will  affect  other  States  besides 
Illinois;  many,  not  to  say  most  of  them,  have 
had.  and  some  now  have,  valuation  laws,  in 
which  no  distinction  is  made  between  contracts 
made  before  the  passing  of  the  act,  and  those 
made  afterwards,  and  that  the  decision  against 
their  validity  as  to  past  contracts,  will  reach  a 
great  way  farther  than  may  be  supposed  on  a 
slight  examination. 


This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois, 
and  on  the  points  and  questions  on  which  the 
judges  of  the  said  Circuit  Court  were  opposed 
in  opinion,  and  which  were  certified  to  this 
court  for  its  opinion,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  and 
was  argued  by  counsel ;  on  consideration  where- 
of, it  is  the  opinion  of  this  court:  1st.  That 
the  motion  made  by  the  plaintiff's  counsel 
ought  to  be  granted  in  manner  and  form  as  the 
same  is  asked.  2d.  That  the  return  of  the 
marshal  on  the  execution  as  set  forth,  dated 
May  16th,  1842,  under  which  the  property  was 
appraised  and  not  sold,  because  two  thirds  of 
the  appraised  value  was  not  bid  therefor, 
should  be  set  aside  as  insufficient.  3d.  That 
the  court  should  direct  the  marshal  to  sell  the 
property  levied  on  in  the  usual  mode  at  pub- 
26  n     401  , 
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lie  auction  to  the  highest  bidder,  without  hav- 
ing i  he  same  valued  by  three  householders, 
without  regard  to  the  valuation  which  has 
been  made,  and  without  requiring  two  thirds 
of  said  valuation  to  be  bid  therefor.  4th.  That 
the  court  fhould  direct  the  marshal  to  proceed 
and  sell  the  property  levied  upon  without  re- 

fard  to  the  provisions  of  the  Act  of  February 
7.  1841,  of  the  Legislature  of  Illinois,  and  the 
rule  adopting  said  law  at  the  June  Term,  1841. 
And,  5th  and  last.  *  That  the  court  should 
6  11)*]  "direct  the  enforcement  of  said  judg- 
ment, according  to  the  laws  regulating  the 
remedy  when  said  judgment  was  entered  and 
the  contract  made.  Whereupon,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that 
it  be  so  certified  to  the  judges  of  the  said 
Circuit  Court. 

Ctted-5  How.,  815;  6  How.,  338,  a*>.  38S,  540;  15 
How.,  310,  319;  24  How.,  465;  4  Wall.,  550.  651,  551; 
8  Wall.,  5P3;  12  Otto,  419;  1  Wood.  ft  M.,  138,  134;  1 
Woods,  424;  2  Bond,  183;  1  Blss,  186;  1  Sawy.,  712: 
2 Curt.,  193;  3  McLean,  546.  575:4  McLean,  542:  i 
Bank.  Keg., 569 ; 3  Wall.,  Jr., 214 ;  Hemp.,  537;  McAll., 
518;  5  Dill.,  21*. 


EDMUND  P.  GAINS  ht  ux., 

v. 

BEVERLY  CHEW.  RICHARD  RELF  etal. 

Bill  in  equity — wltat  constitutes  multifarious- 
nets— jurisdiction  of  Louisiana  Probate  Court 
— testamentary  title  in  Louisiana. 

It  Is  Impossible  to  lay  down  any  general  rule  as 
to  what  constitutes  multifariousness  in  a  bill  in 
equity.  Every  case  must  be  governed  by  its  own 
circumstances,  and  the  court  must  exercise  a 
sound  discretion. 

A  bill  filed  against  the  executors  of  an  estate  and 
all  those  who  purchased  from  them,  is  not,  upon 
that  account  alone,  multifarious. 

Under  the  Louisiana  law,  the  Court  of  Probate 
has  exclusive  jurisdiction  in  the  proof  of  wills; 
which  includes  those  disposing:  of  real  as  well  as 
personal  estate. 

In  England,  equity  will  not  Bet  aside  a  will  for 
fraud  and  imposition,  relief  being  obtainable  in 
other  courts. 

Although  by  the  general  law,  as  well  as  the  local 
law  of  Louisiana,  a  will  must  be  proved  before  a 
title  can  be  set  up  under  It,  yet  a  court  of  equity 
can  so  far  exercise  Jurisdiction  as  to  compel  defend- 
ants to  answer,  touching  a  will  alleged  to  be  spoli- 
ated. And  It  is  a  matter  for  grave  consideration, 
whether  it  cannot  go  farther  and  set  up  the  lost 
will. 


ic- 
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Where  the  heir-at-law  assails  the  validity  of  tbe 
will,  by  bringing  bis  action  Hgainst  the  devisee  or 
legatee  who  sets  up  tbe  will  as  his  title,  tbe  district 
courts  of  Louisiana  are  the  profier  tribunals,  and 
the  powers  of  a  court  of  chancery  are  wiissarr, 
in  order  to  discover  frauds  which  are  within  the 
knowledge  of  the  defendint*. 

Kxpreve  trusts  are  abolished  in  Louitfana  by  the 
law  of  that  State,  but  that  Imnll.-d  trust,  which  Is 
the  creatui«  of  equity,  has  not  been  abrogated. 

The,  exercise  of  chancery  Jurisdiction  by  the 
Circuit  Court  of  the  I'nited  States, sitting  in  Loui- 
siana, does  not  introduce  any  new  or  foreign  prin- 
ciple. It  is  only  a  change  of  the  mode  of  redress- 
ing wrongs  and  protecting  rights. 

THIS  case  was  a  sequel  to  that  which  came 
before  the  court  twice  before,  and  is  re- 
ported in  13  Peters,  404,  and  15  Peters,  9. 

It  came  up  again  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  sitting  as  a  court  of  equity,  on  a 
certificate  of  a  division  of  opinion  in  that 
court,  upon  the  three  following  questions: 

•1.  Is  tbe  bill  multifarious?  And  [*620 
have  the  complainants  a  right  to  sue  the  de- 
fendants jointly  in  this  case? 

2.  Can  the  court  entertain   jurisdiction 
this  case  without  probate  of  the  will  set  up  b; 
the  complainants,  and  which  they  charge  to 
have  been  destroyed  or  suppressed? 

8.  Has  the  court  jurisdiction  of  this  case,  ot 
does  it  belong  exclusively  to  a  court  of  law? 

The  case  was  this,  as  set  forth  by  the  com 
plainanl;  the  defendant  not  yet  having  an 
swered  the  bill. 

It  is  stated  with  some  particularity,  becausi 
the  counsel  for  the  complainants  dwelt  strong 
ly  upon  the  injustice  that  would  follow  if  suet 
a  case  (supposed  in  the  argument  to  be  ad 
mitted  by  the  demurrer)  should  prove  remidi 
less  in  a  court  of  chancery.  It  is  proper  U 
refer  to  the  report  of  the  argument  of  tbJ 
counsel  for  the  defendants,  in  which  be  al 
finned  that  the  important  facts  alleged  to  exit 
by  the  complainant  would  be  denied  and  die 
proved,  if  tbe  court  should  be  of  opinion  tiut 
the  cause  should  go  on.  Some  of  the  circud 
stances  mentioned  came  out  upon  cross-exam 
ination. 

In  the  year  1796,  there  was  a  French  famil 
by  the  name  of  Carriere  residing  in  New  Oi 
leans.  One  of  the  daughters  was  named  Ztj 
line,  and  about  sixteenyears  of  age.  A  perso 
by  the  name  of  De  Grange  came  there  an 
married  her;  they  continued  to  live  togetlu 


Note.— Multifariousness. 

By  multifariousness  in  a  bill  Is  meant  the  improp- 
erly Joining  in  one  bill  distinct  and  independent 
matters,  and  thereby  confounding  them,  as  the 
uniting  in  one  bill  of  several  matters,  perfectly  dis- 
tinct and  unconnected,  against  one  defendant,  or 
the  demand  of  several  matters  of  a  distinct  and 
Independent  nature  against  several  defendants  in 
the  same  bill.  1  Coop.  Eq.  PI.,  182 ;  Mitf .  Eq.  PI.,  by 
Jeremy,  181  and  note ;  West  v.  Randall,  2  Mason, 
201 :  Saxton  v.  Davis,  18  Ves.,  80;  Burke  v.  Harris, 
Hardr.,  337 ;  Fellows  v.  Fellows,  4  Cow.,  682. 

Seeking  to  enforce  different  demands  against  per- 
sons liable  respectively,  but  not  as  connected  with 
each  other,  it  (the  bill)  la  clearly  multifarious.  Sax- 
ton  v.  Davis,  18  Ves.,  80 ;  West  v.  Randall,  2  Mason. 
181 ;  Banks  v.  Walker,  2  Sandf .,  344 ;  Campbell  v. 
Maokay,  1  Mylne  ft  Cr.,  618;  Att'y-Gen.  v.  St.  John's 
College,  7  Sim.,  2*1 ;  Newland  v.  Rogers,  8  Barb.  Ch., 
433 :  Boggart  v.  Cutts,  1  Craig  &  P.,  20* ;  Blgnold  v. 
Andlum,  11 81m.,  2*. 

In  the  latter  case,  the  proceeding  would  be  op- 
pressive, because  It  would  tend  to  load  each  defend- 
ant with  an  unnecessary  burden  of  costs,  by  swell- 
ing the  pleadings  with  the  statement  of  the  several 
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claims  of  the  other  defendants,  with  whleh  he  hi 
no  connection.  Mitf.  Bq.  PI.,  by  Jeremy,  181,  IK 
Cooper  Eq.  PL,  183 ;  Ward  v.  Duke  of  Northumbe 
land,  2  Anst..  469 ;  Benverie  v.  Prentice,  1  Bro.  Ch 
200;  Berke  v.  Harris,  Hardr.,  337:  Whaley  v.  Dai 
son,  2  Sch.  *  Lefr.,  871 ;  West  ft  Randall,  1  Mbm* 
201 ;  Brlnkerhoff  v.  Brown,  6  Johns.  Ch.,  130 ;  Whl 
v.  White,  6  Gill.,  381 ;  Fellows  v.  Fellows,  4  Cow.,  61 
In  the  former  case,  the  defendant  would  be  cor 
pellable  to  unite,  in  his  answer  and  defense,  dra> 
ent  matters,  wholly  unconnected  with  each  othei 
and  thus  the  proofs,  applicable  to  each  would  I 
apt  to  be  confounded  with  each  other,  and  grei 
delays  would  be  occasioned  by  waiting  for  tl 


others  might  be  fully  ripe  for  hearing.  Whaley 
Dawson,  2  Sch.  ft  Lefr.,  371;  Berke  v.  Harris,  Hard 
887 ;  Boyd  v.  Hoyt,  5  Paige,  65. 

The  case  against  one  defendant  nay  be  so  enti 
as  to  be  incapable  of  being  prosecuted  in  sever 
suits ;  and  yet  some  other  defendant  may  be  a  nc 
essary  party  to  some  portion  only  or  tbe  ca 
stated.  In  the  latter  ease,  the  objection  to  rani 
farlousness  could  not  be  allowed  to  prevail.  AM' 
Gen.  v.  Poole,  *  Mylne  ft  C,  17, 31 ;  Turner  v.  Ho 
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for  several  fears,  until  about  the  year  1800, 
rtto  it  was  reported  that  De  Grange  bad  an 
Kbff  wife  living.  A  separation  took  place 
kveen  him  and  Zuline.  In  1802  she  went  to 
York  (where  it  was  said  De  Grange's 
t  marriage  had  been  celebrated)  to  obtain 

>(  of  it;  but  the  registry  of  marriages  hav- 

b*en  destroyed,  the  proof  was  not  obtained. 
then  went  to  Philadelphia,   where  Mr. 

fette  was  living,  who  was  one  of  the  wit- 
of  the  prior  marriage,  and  confirmed  it. 

iiht  she  was  there,  she  had  a  daughter,  to 
■fan  the  name  of  Caroline  w*s  given,  and 
Mi'  is  the  same  person  spoken  of  in  the  pro- 
Hdiogs  in  this  suit,  by  the  name  of  Caroline 
hrx\  Clark  treated  her  as  his  child,  and 
(fcnrsrds  placed  her  to  live  with  his  mother. 
la  1803  De  Grange's  first  wife  came  from 
hate  to  New  Orleans,  and  he,  being  there 
ho.  was  seized  and  prosecuted,  for  bigamy. 
b  was  arrested  and  thrown  into  prison,  but 
Betted  his  escape,  and  never  afterwards  re- 
tried. Clark  was  married  to  Zuline  in  Phil 
■Vlphta,  in  the  same  year,  but  required  the 
Bl*]  marriage  to  be  kept  secret  "until  }u- 
leal  proof  could  be  obtained  of  the  nullity 
(her  marriage  with  De  Grange. 
to  1805.  Clark  having  returned  to  New  Or- 
te«.  and  established  Zuline  in  a  separate  es- 
■tft-hment  from  his  own,  the  commercial  firm 
rfDicis  Jk  Harper  was    formed,  and  rested 

&!t  entirely  upon  the  credit  furnished  by 
-  In  1806  Zuline  was  about  to  give  birth 
» toother  child,  and,  at  the  instance  of  Clark, 
irawtnente  were  made  by  Davis  for  its  being 
laired  into  his  (Davis's)  family.  It  proved 
I  be  i  daughter,  and  was  called  Myra.  She 
tesickted  by  Mrs.  Harper,  who  put  out  an 
■fat  of  her  own  to  enable  her  to  do  so.  Clark 
IMrI  her  as  his  daughter,  furnished  her  with 
■petwivj-  clothing  and  playthings,  and  pur- 
■Kd  a  servant  for  her  use. 
Rmrtly  afterwards  Clark  became  a  member 
I  Congress,  and  was  absent  from  New  Orleans 
■T  t  considerable  length  of  time.  During  his 
fcence.  a  report  reached  New  Orleans  that  he 
b*  »hout  to  contract  a  marriage  at  the  north, 
■d  Zuline.  whose  feelings  were  fretted  and 
tntsifd  by  his  refusal  to  promulgate  their 
Brage,  failed  for  Philadelphia,  to  obtain  the 
|fJ  proofs  of  her  own  marriage.  When  she 
■Bred  there,  she  was  told  that  the  priest  who 
"  performed  the  ceremony  was  gone  to  Ire- 


land. Being  informed  by  counsel,  whom  she 
consulted,  that  she  would  not  be  able  to  estab- 
lish the  validity  of  her  marriage,  she  determined 
to  have  no  further  communication  with  Mr. 
Clark,  and  soon  afterwards  married  Mr.  Gar- 
dette,  of  Philadelphia. 

Clark  returned  to  New  Orleans.  In  1811, 
being  about  to  visit  Philadelphia  on  a  special 
emergency,  he  made  a  provisional  will,  as  fol- 
lows: 

Daniel  Clark.  In  the  name  of  God:  I, 
Daniel  Clark,  of  New  Orleans,  do  make  this 
my  last  will  and  testament. 

In  primit.  I  order  that  all  my  just  debts  be 
paid. 

Second.  I  leave  and  bequeath  unto  my 
mother,  Mary  Clark,  now  of  Germantown,  in 
the  State  of  Pennsylvania,  all  the  estate,  whether 
real  or  personal,  which  I  may  die  possessed 
of. 

Third.  I  hereby  nominate  my  friend,  Rich- 
ard Relf  and  Beverly  Chew,  my  executors, 
with  power  to  settle  everything  relating  to  my 
estate. 

Daniel  Clark. 

Ne  varietur.    New  Orleans,  20th  May,  1811. 
Signed  J.  Pitot,  Judge. 

'About  the  time  of  executing  this  [*C22 
will,  he  conveyed  to  Joseph  Bellechasse,  about 
fifty  lots  in  the  city  of  New  Orleans,  in  the 
suburbs  or  Fauxbourg  St.  John's,  near  the 
bayou  of  that  name,  in  fee-simple,  with  the 
confidential  understanding  that  they  were  to 
remain  under  his  control  for  the  use  and  benefit 
of  his  daughter  Myra. 

On  the  27th  of  May,  1811,  Clark,  being  so 
far  upon  his  voyage,  wrote  to  his  friend  Mr. 
Davis  the  following  letter: 

Dear  Sir:  We  are  preparing  to  put  to  sea,  and 
I  hope  I  shall  have  a  pleasant  passage;  my  stay 
will  be  but  short  in  Philadelphia,  unless  a 
forced  one.  In  case  of  anv  misfortune  to  me, 
be  pleased  to  deliver  the  inclosed  to  General 
Hampton ;  I  count  on  him  as  a  man  of  honor 
to  pay  the  amount  of  notes  mentioned  in  my 
letter  to  him,  which  in  that  case  you  will  dis- 
pose of  as  I  have  directed.  It  will  naturally 
strike  you  that  the  letter  to  the  General  is  to 
be  delivered  only  in  case  of  misfortune  to  me, 
remember  me  kindly  to  Mrs.  'Davis  and  all 
your  family.  Yours, 

(Signed)  Daniel  Clark. 

P.  8.  Of  the  inclosed  letter  you  will  say 
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18lm.  &  Stu..  313;  Att'y-Gen.  r.  Cradnck,  3 
*  C,  85:  8  Sim.,  436;  Lurosden  v.  Frazer, 
365;  1  Mjrtne  A  C,  689. 
not  indispensable  that  all  the  parties  should 
w  interest  in  all  the  matters  contained  in 
•nit;  tt  will  be  sufficient  If  each  party  has  au 
tin  some  matters  in  the  suit,  and  thoy  are 
led  with  the  others.    Addison  v.  Walker,  4 
. .  k  Col.,  444 ;  Parr.  v.  Att'y-Gen.,  8  Clarke  & 
«S:  Worthy  v.  Johnson,  8  Ga.,  238. 
support  the  objection  of  multifariousness,  be- 
ne bill  contains  different  causes   of  suit 
t  UV  sun  j  person,  two  things  must  concur ; 
tk«  different  grounds  of  suit  roust  bo  wholly 
second,  each  ground  must  be  sufficient 
,  to  sustain  a  bill.    Bodsnle  v.  Monroe.  5 
Bq.  8 .  313 ;  Larkins  v.  Bldd,  21  Ala.,  252 ;  Nail 
9  Ga„  278;  23  Ala.,  558;  3  Ned.  Ch.  D., 
.  in  r.  Cross.  22  Conn.,  171. 
l«oo  definite  rule  as  to  what  constitutes 
"  >utness  in  a  pleading  in  chancery.    Each 
depend  upon  its  own  circumstances,  and 
to  toft  to  the  sound  discretion  of  the  court. 
*Cr,e03,flZl:  3  Id.,  85 ;  Story  Eq.  PI.,  1 530 ; 
AW)  2. 
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Oliver  v.  Piatt  A  How.,  333, 411;  Aff'g  S.  C,  8  McLean, 
27 :  McLean  v.  Farayette  B'k,  3  McLean.  416. 

A  plea  is  multifarious  which  sets  up,  as  a  defense, 
an  accord  and  compromise  of  a  disputed  right,  and 
also  a  right  by  prescription.  H.  I.  v.  Mass.,  14  Pet., 
210. 

If  several  claimants  of  portions  of  an  estate 
i  unite  in  filing  a  bill,  this  does  not  make  tt  multifa- 
rious. Shields  v.  Thomas.  18  How.,  253 :  Turner  v. 
Am.  Bapt.  Mis.  Union,  5  McLean,  344:  Uoblnson  v. 
Gluld.,  12  Mete,,  323;  Kensington  v.  White,  3  Price, 
164. 

The  bill  Is  not  multifarious  because  it  claims  to 
enforce  the  Hens  for  assessments  upon  several  lots 
in  a  city  benefited  by  the  improvements  on  the 
street.    Fitch  v.  Creighton,  24  How.,  150. 

See,  also,  the  following  cases  on  the  subject  of 
multifariousness:  Harkey  v.  Mutual  Ben.  Life  Ins. 
Co.,  3  Law  &  Eq.  Reporter,  847;  Bunnell  v.  Stod- 
dard, 2  Am.  L.  lice..  145. 202;  Campbell  v.  Railroad 
Co.,  1  Wood*.  368:  Haines  v.  Carpenter,  1  Woods, 
262:  Gaines  v.  Mausseaux,!  Woods,  lis;  Wilkinson 
v.  Dobble,  12  Blutchf.,  298 ;  Copen  v.  Flesher,  1 
Bond.,  440. 
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*  *  unless  in  case  of  accident,  when  you 
may  communicate  it  to  Chew  and  Relf. 

8.  B.  Davis. 

The  direction  alluded  to  in  the  above,  was 
to  place  the  amount  of  the  notes  to  the  best 
advantage  for  his  daughter  Myra's  interest. 
Having  arrived  safely  at  Philadelphia  and  re- 
mained there  until  July,  he  addressed  the  fol- 
lowing letter  to  Mr.  Davis,  on  the  eve  of  his 
sailing  for  New  Orleans,  on  his  return: 

Philadelphia,  12th  July,  1811. 

My  dear  Sir:  In  case  of  any  accident  or  mis- 
fortune to  me,  be  pleased  to  open  the  letter  ad- 
dressed to  me,  which  accompanies  this,  and 
act  with  respect  to  the  inclosures  as  I  directed 
you  with  respect  to  the  other  affairs  committed 
to  your  charge  before  leaving  New  Orleans. 
To  account  in  a  satisfactory  manner  to  the 
person  committed  to  your  honor,  will,  I  flatter 
myself,  be  done  by  you  when  she  is  able  to 
manage  her  own  affairs;  until  when,  T  commit 
her  under  God  to  your  protection.  I  expect  to 
sail  to-morrow  for  New  Orleans  in  the  ship 
Ohio,  and  do  not  wish  to  risk  these  papers  at 
sea.  Yours, 

(Signed)       Daniel  Clark. 

S.  B.  Davis,  Esq. 

823*]  "Upon  Clark's  safe  arrival  in  New 
Orleans,  Davis  returned  to  him  the  package  in- 
closed in  the  above  letter,  and  also  the  letter 
addressed  to  General  Hampton  tn  the  letter 
which  he  had  written  from  the  Balize. 

Upon  Clark's  return,  Bellcchasse  also  offered 
to  reconvey  the  lots,  which  Clark  declined,  and 
Bellechasse  continued  to  hold  them  until 
Clark's  death,  when  he  conveyed  them  in  equal 
portions  to  Myra  and  Caroline,  being  influenced 
to  include  the  latter  by  the  representations  of 
some  of  Clark's  friends. 

In  1813  Davis  removed  to  the  north  with  his 
family,  carrying  with  him  Myra,  who  passed  for 
his  daughter,  and  bore  his  name.  He  had  then 
in  his  hands  funds  of  Clark  to  the  amount  of 
$2,860,  the  interest  of  which,  by  arrangement 
between  then,  was  to  be  applied  toward  her 
education. 

In  1818  Clark  died.  It  was  alleged  that  be- 
fore his  death  he  made  an  olographic  will, 
leaving  the  bulk  of  his  fortune  to  his  daughter 
Myra.  The  circumstances  under  which  he  is 
represented  to  have  made  it  are  thus  detailed 
by  some  of  the  witnesses: 

Dusuau  de  la  Croix  says.  "  that  he  was  very 
intimate  with  the  late  Daniel  Clark  for  a  great 
many  years,  and  up  to  the  time  of  his  death; 
that  some  few  months  previous  to  the  death  of 
Daniel  Clark,  he  visited  deponent  on  his  planta- 
tion, and  expressed  a  wish  that  he,  deponent, 
should  become  his  executor;  deponent  at  first 
refused,  but  after  a  little,  from  the  persuasion 
of  said  Clark,  he  consented  to  become  his  exec- 
utor; that  in  this  conversation,  Clark  spoke  of 
a  young  female  then  in  the  family  of  Captain 
Davis,  named  Myra;  that  said  Clark  expressed 
a  wish  that  deponent  should  become  tutor  to 
this  female,  and  that  she  should  be  sent  to 
France  for  her  education,  and  that  Mr.  Clark 
would  leave  her  a  sufficient  fortune  to  do  away 
with  the  6tain  of  her  birth;  that  a  month  or  two 
after  this  conversation  at  the  plantation  of 
deponent,  he,  deponent,  called  to  see  Clark  at 
his  house  on  the  Bayou  road;  he  there  found 
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him  in  his  cabinet,  and  had  Just  sealed  u 
packet,  the  superscription  of  which  was  as 
lows: '  pour  etre  ouvert  en  cas  de  moil'  CI 
threw  it  down  in  the  presence  of  depon 
and  told  him  that  it  contained  his  last  < 
and  some  other  papers  which  would  be  of 
vice;  deponent  did  not  see  the  will,  nor  ( 
he  know  anything  about  its  contents;  he  c 
saw  the  packet  with  the  superscription  on  i 
before  recited." 

•Bellechasse  says :"  A.  very  short  time  [*6 
before  the  sickness  that  ended  in  his  death, 
Clark,  conversed  with  us  about  his  said  daugj 
Myra  in  the  paternal  and  affectionate  termi 
theretofore.  He  told  us  that  he  had  oomph 
and  finished  his  last  will.  He,  Clark,  Uierefi 
took  from  a  small  black  case  his  said  last 
and  gave  it  open  to  me  and  Judge  Pitot  to) 
at  and  examine.  It  was  wholly  written  in 
handwriting  of  said  Daniel  Clark,  and  it 
dated  and  signed  by  the  said  Clark  in  his  < 
handwriting.  Pitot.  De  la  Croix  and  nrj 
were  the  executors  named  in  it,  and  in  it  the 
Myra  was  declared  to  be  his  legitimate  dang; 
and  the  heiress  of  all  his  estate.  Some  ■' 
time  afterwards  I  called  to  see  him,  Clark, 
learned  from  said  Relf  that  the  said  Clark 
sick  in  bed,  too  sick  to  be  seen  by  me;  how 
I,  indignant  at  an  attempt  to  prevent  me  f 
seeing  my  friend,  pressed  forward  into 
room.  He,  said  Clark,  took  him  by  the  hi 
and  with  affectionate  reprehension  said,  '  1 
is  it,  Bellechasse,  that  you  have  not  com 
see  me  before  since  my  sickness?  I  told  ', 
to  send  for  you.'  My  answer  was,  that  I  luu 
ceived  no  such  message  or  account  whatevc 
his  sickness  from  Relf.  I  said  further,  " 
friend,  you  know  that  on  various  occasioi 
have  been  your  physician,  and  on  this  occai 
I  wish  to  be  so  again.'  He  looked  at  me 
squeezed  my  hand.  Fearful  of  opprea 
him,  I  retired,  and  told  Relf  that  I  woulc 
main  to  attend  occasionally  to  Clark.  ! 
said  there  was  no  occasion  for  it,  that  the 
tor  or  doctors  had  ordered  that  he,  CI 
should  be  kept  as  quiet  as  possible,  and  no 
allowed  to  talk.  I  expressed  apprehension 
the  situation  of  Clark,  but  Relf  expressc 
different  opinion ;  and  on  his,  Relf,  promii 
to  send  for  me  if  there  should  appear  to  be 
danger,  I  departed.  On  the  next  day,  wiU 
receiving  any  message  from  Relf,  I  went 
found  Clark  dead." 

Mrs.  Harper  (afterwards  Mrs.  Smyth)  a 
"  In  1813,  some  few  months  before  Mr.  Cta 
death,  he  told  me  he  felt  he  ought  no  loi 
to  defer  securing  his  estate  to  his  daughter) 
by  a  last  will. 

"  Near  this  period  he  stopped  one  day  at 
house,  and  said  to  me  he  was  on  his  wav  to 
plantation  of  Chevalier  de  la  Croix,  for  the  : 
pose  of  requesting  him  to  be  named  in  his 
one  of  his  executors,  and  tutor  to  his  daug 
Myra.    On  his  return,  he  told  me  with  m 
apparent  gratification  that  De  la  Croix 
consented  to  serve,  and  that  Judge  Pitot 
Col.  Bellechasse  had  consented  to  *be  [*Q 
the  other  executors.    About  this  time  be 
me  he  had  commenced  making  his  last  v 
Between  this  period  and  the  time  he  brou 
his  last  will  to  my  house,  Mr.  Clark  spoke  v 
often  of  being  engaged  in  making  his  last  M 
I  he  always  spoke  of  it  in  connection  with 
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610)1  beloved  daughter  Myra;  said  he  was 
n»  it  for  her  sake,  to  make  her  his  sole 
tea,  and  to  insure  her  being  educated  ac- 
ting to  his  wishes.  At  the  times  Mr.  Clark 
ie  of  being  engaged  in  making  his  last  will, 
told  me  over  and  over  again,  what  would 
Borate  its  contents;  that  he  should  in 
(knowledge  the  said  Myra  as  his  legitimate 
Ighter,  and  bequeath  all  his  estate  to  her, 
direct  that  an  annuity  of  $2,000  a  year 
rid  be  paid  his  mother  during  her  life, 
•a  annuity  of  $500  a  year  to  a  young  female 
be  north  of  the  United  States,  named  Car- 
t  De  Orange,  till  her  majority ;  then  it  was 
fcse.  and  $5,000  were  to  be  paid  her  as  a 
icy,  and  that  he  would  direct  that  one  year 
rise  settlement  of  his  estate  $5,000  should 
paid  loa  son  of  Judge  Pitot,  of  New  Orleans, 
I  legacy;  at  the  same  period  $5,000  as  a 
ry  to  a  son  of  Mr.  Du  Buys,  of  New  Or- 
a.ihit  his  slave  Lubin  was  to  be  freed,  and 
kiatenance  provided  for  him.  In  his  con- 
Kions  respecting  his  being  engaged  in  mak- 
Ifc  last  will,  he  talked  a  good  deal  about 
plan  of  education  to  be  laid  down  in  his 
llor  his  daughter  Myra;  he  expressed  fre- 
1%  his  satisfaction  that  the  Chevalier  de  la 
b would  be  the  tutor  in  his  will;  he  often 
ke  with  earnestness  of  the  moral  benefit  to 
daughter  Myra  from  being  acknowledged 
Hn  in  his  last  will  as  his  legitimate  daugh- 
aad  be  often  spoke  of  the  happiness  it 
H  give  his  mother;  he  expressed  the  most 
s»agant  pride  and  ambition  for  her,  he 
il  frequently  tise  the  emphatic  language 
the  was  making  her  a  bill  of  rights;  he 
Boned  at  these  times  that  this  would  con- 
i  a  complete  inventory  of  all  his  estate, 
explanations  of  all  his  business,  so  as  both 
noer  the  administration  on  his  estate  plain 
•aw  to  his  friends,  Chevalier  de  la  Croix, 
p  Pilot,  and  Col.  Bellechasse,  and  as  a 
pari  to  his  estate,  in  case  he  should  not 
ft  kmg  enough  to  dissolve  and  adjust  all  his 
■iary  relations  with  others.  About  four 
h  before  his  death,  Mr.  Clark  brought  this 
*  my  house;  as  he  came  in,  be  said,  'Now 
wDI  is  finished,'  my  estate  is  secured  to 
b>  beyond  human  contingency,  '  now,  if  I 
•frmorrow,  she  will  go  forth  to  society,  to 
Kbtions,  to  my  mother,  acknowledged  by 
I*]  *me,  in  my  last  will,  as  my  legitimate 
liter,  and  will  be  educated  according  to 
•tautest  wishes,  under  the  superintendence 
■  Chevalier  de  la  Croix,  and  her  interests 
m  under  the  care  of  Chevalier  de  la  Croix, 
ft  Pilot,  and  Col.  Bellechasse;  here  is  the 
*c  of  her  rights,  it  is  now  completely  fln- 
i.  and  I  have  brought  it  to  you  to  read;' 
•ft  it  In  my  possession  until  the  next  day.  I 
•il  deliberately  from  beginning  to  end.  In 
Jpi.  Mr.  Clark  acknowledged  Myra  Clark 
"•  legitimate  daughter  and  only  heir, 
fag  her  as  then  living  in  the  family 
Davis;  Mr.  Clark  in  this  will  bequeathed 
estate  to  the  said  Myra.  but  directed  that 
Thy  of  $3,000  should  be  paid  to  bis 
during  her  (his  mother's;  life,  and  an 
of  $500  should  be  paid  to  Caroline  de 
till  she  arrived  at  majority,  when  the 
.  was  to  cease,  and  $5,000  were  to  be 
Mr  ss  a  legacy.  He  directed  that  one  year 
'  kn  estate  was  settled  $5,000  should  be 
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paid  as  a  legacy  to  a  son  of  Judge  Pitot,  of 
New  Orleans;  and  that  one  year  after  his  estate 
was  settled  $5,000  should  be  paid  as  a  legacy 
to  a  son  of  Mr.  Du  Buys,  of  New  Orleans;  he 

Srovided  for  the  freedom  and  maintenance  of 
is  slave  Lubin ;  he  appointed  Mr.  Dusuau  dela 
Croix  tutor  to  his  daughter  Myra;  he  gave  very 
extensive  instructions  in  regard  to  her  educa- 
tion; this  will  contained  an  inventory  of  his 
estate,  and  explanations  of  his  business  rela- 
tions; he  appointed  Mr.  Dusuau  de  la  Croix, 
James  Pitot.  and  D.  D.  Bellechasse,  executors; 
the  whole  of  this  will  was  in  Mr.  Clark's  hand- 
writing; it  was  dated  in  July,  1813,  and  was 
signed  by  him ;  it  was  an  olographic  will ;  I 
was  well  acquainted  with  said  Clark's  hand- 
writing. The  last  time  Mr.  Clark  spoke  to  me 
about  his  daughter  and  his  last  will,  was  on 
the  day  he  came  out  for  the  last  time  (as  far  as 
I  know)  from  his  house,  which  was  the  last 
time  I  saw  him;  he  came  to  my  house  at  noon, 
complained  of  feeling  unwell,  asked  leave  to 
have  prepared  for  him  a  bowl  of  tea;  he  made 
his  visit  of  about  two  hours'  duration,  talking 
the  whole  time  of  his  daughter  Myra,  and  his 
last  will;  he  said  a  burden  of  solicitude  was 
removed  from  his  mind  from  the  time  he  had 
secured  lo  her  his  estate  beyond  accident,  by 
finishing  his  last  will;  he  dwelt  upon  the  moral 
benefit  to  her  in  society  from  being  acknowl- 
edged by  bim  in  his  last  will  as  his  legitimate 
daughter;  he  talked  about  her  education,  said 
it  would  be  the  greatest  boon  from  his  God  to 
live  to  bring  her  up,  but  what  was  next  lo 
•that  were  his  comprehensive  instruc-  [*62  7 
tinns  in  his  will  in  regard  to  her  education,  and 
her  being  committed  to  the  care  of  the  Chevalier 
de  la  Croix,  who  would  be  a  parent  to  her. 

After  Clark's  death,  the  will  of  1811  was 
presented  to  the  Court  of  Probate,  and  proved ; 
letters  testamentary  were  issued  to  the  exec- 
utors; a  power  of  attorney  was  given  to  them 
by  Mr.  Clark's  mother,  ana  various  pieces  of 
property  were  sold  under  it  and  under  the  will. 

In  1832,  Myra  married  William  Wallace 
Whitney,  and  about  the  time  of  her  marriage 
became  acquainted  with  her  true  name,  and 
parentage;  and  in  1836  filed  a  joint  bill,  with 
her  husband,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana  against  Relf 
and  Chew,  the  executors  in  the  will  of  1811, 
the  heirs  of  Mary  Clark,  and  all  the  purchasers 
and  occupants  of  the  estate  of  which  Clark  died 
in  possession,  claiming  to  be  the  heir  and 
devisee  of  Clark,  and  calling  upon  them  all  to 
account  for  the  rents  and  profits  of  the  several 
portions  of  the  estate.  The  bill  charged  that 
the  will  of  1813  was  fraudulently  suppressed, 
that  its  existence  and  suppression  were  notori- 
ous, and  that  all  the  purchasers  did,  in  their 
consciences,  believe  that  the  will  of  1811  had 
been  fraudulently  admitted  to  probate.  In  ad- 
dition to  the  prayer  for  an  account,  it  prayed 
for  general  relief. 

In  the  progress  of  the  suit,  Whitney  having 
died,  Edmund  P.  Gaines,  sometime  afterwards, 
married  the  widow  and  became  a  party  to  the 
suit. 

The  defendants  all  demurred,  but  filed 
separate  demurrers.  Barnes  and  wife  demurred 
upon  six  grounds : 

1.  The  want  of  equity  in  the  bill. 

2.  That  there  existed  a  complete  remedy  at  law. 
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3.  Multifariousness  and  misjoinder. 

4.  That  the  will  of  1813  was  not  probated. 

5.  That  forced  heirship  gave  title  to  but  one 
third,  which  was  recoverable  at  law. 

6.  That  the  Orleans  and  Carrollton  Railroad 
Company,  with  whom  they  were  conjoined, 
was  not  shown  to  be  a  corporation. 

Chew  and  Rclf  demurred  generally,  and  also 
pleaded  to  the  jurisdiction  of  the  court. 

Upon  the  argument  of  the  demurrers,  the 
three  questions  arose  which  are  mentioned  at 
the  commencement  of  this  statement,  and  upon 
628*]  "which  the  court  were  divided.  These 
questions  were  the  subject  for  consideration  by 
this  court. 

Mentis.  Henderson,  Coxe  and  Burton  (leave 
having  been  obtained  for  three  counsel  to  ad- 
dress the  court  on  the  same  side)  for  the  defend- 
ants below,  who  had  demurred. 

Messrs.  JR.  Johnson  and  Jones  foi  Gaines  and 
wife. 

Mr.  Henderson: 

As  to  the  1st  point.  Is  the  bill  multifarious? 
If  the  interests  of  the  defendants  are  distinct, 
it  is  unlawful  to  make  them  join  in  the  de- 
fense. 

[The  counsel  here  examined  their  relative 
interests.] 

2.  Can  the  court  entertain  jurisdiction  with- 
out a  probate  of  the  will? 

Some  of  the  parties  are  aliens,  living  in  En- 
gland and  Ireland.  How  can  they  be  brought 
into  court?  Yet  they  must  be,  because  they 
are  all  interested  in  the  will  of  1811.  The 
equity  power  of  this  court  is  limited  by  the 
Constitution  and  Judiciary  Act  to  the  usual 
powers  of  the  English  Chancery ;  but  it  cannot 
possess  all  those  powers,  because  our  institu- 
tions are  different.  If  the  chancery  power  of 
England  could  not  reach  a  State  court,  this 
cannot.  Its  powers  must  be  uniform.  If  a  State 
strips  its  courts  of  jurisdiction  over  mortgages, 
for  example,  this  court  must  part  with  the 
power  too.    (4  Wheat.,  115,  180.) 

Local  laws  cannot  confer  jurisdiction  on  the 
courts  of  the  United  States.  (11  Peters.  184.) 
The  Slates  may  prescribe  rules  of  proceeding, 
but  not  Jurisdiction.  (0  Peters,  632;  13  Peters, 
259.)  The  powers  of  this  court  cannot  exceed 
or  even  come  up  to  those  of  the  English  Chan- 
cery. In  England  there  is  a  distinction  in 
chancery  between  real  and  personal  property. 
It  will  entertain  a  bill  to  establish  a  will,  when 
repeated  decisions  have  been  made  about  it, 
which  is  called  a  bill  of  peace.  But  the  Chan- 
cellor does  not  decide  a  will  without  referring 
it  to  a  jury.  This  is  the  measure  of  the  power 
of  this  court;  it  cannot  go  further.    But  can  it 

fo  this  far?  The  probate  courts  of  Louisiana 
ave  the  exclusive  power  of  establishing  wills 
as  to  personal  property.  Why  not  real  also? 
In  England  the  probate  courts  have  not  the 
power,  and  therefore  the  Chancellor  comes  in. 
The  decision  of  a  probate  court  is  final  as  to 
029*]  *real  as  well  as  personal  estate.  (2  Ver- 
non, 9,  76.  441 ;  2  Atkyns,  324,  334.) 

The  court  cannot  set  aside  a  will  by  decree. 
In  this  case,  the  court  must  clash  with  the 
Probate  Court,  because  it  must  revoke  the  pro- 
bate of  the  will  of  1811,  before  that  of  1813 
can  be  established.  The  V»™>'w  of  the  bill 
here  is  to  carry  into  effect  the  will  of  1818,  to 
do  which,  this  court  must  first  take  probate  of 
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it,  and  then  execute  its  provisions.  No  cos 
the  books  goes  as  far  as  this. 

While  a  probate  stands,  it  is  not  examio 
in  chancery.    (2  Vernon,  9.) 

Where  personal  estate  is  concerned,  cl 
eery  declines  to  interfere.    (2  Vernon,  76. 4 

A  probate  is  conclusive  until  repealed. 
Strange.  670,  673.  408:  1  Lord  Ray..  262, ! 
R.,  129;  4  T.  R.,  159.) 

That  jurisdiction  over  wills  belongs  ex 
sively  to  those  courts  which  represent  the 
clesiastical  courts  of  England.  (See  1 2  Wbi 
375;  9  Peters,  176;  2  Harris  &  Gill.  49.  5 
Devereux, 841 ;  1  Nott&  McCord,  327;  3 Lc 
817,  819,  32;  3  Davy's  Rep..  320;  3  Littell. ! 
1  Story's  Rep.,  525,  503;  3  Missouri  Rep.. 
6  Miss.  Rep.,  177;  Walker's  Rep..  323;  2 H 
ard  (Miss.)  Rep..  851;  1  La.  Rep..  51;  2 
ep.,  250;  5  La.  Rep.,  393:  10  La.  Rep..  J 
595;  10  Wheat.,  469;  12  Wheat..  153.) 

In  Louisiana,  under  their  Stale  law.  co 
of  probate  have  exclusive  jurisdiction  < 
wills.  (Civil  Code,  sec.  1637,  1650;  Codi 
Practice  in  civil  cases,  pages  924,  928,  936,  i 

The  bill  charges  that  the  will  of  1813  is 
pressed  or  destroyed.  If  it  is  suppressed,  tl 
is  power  in  those  courts  to  reach  it.  (Cod 
Practice,  &c.t  604,  607,  608,  609,  611.) 

The  power  of  chancery  in  England  exu 
to  cases  of  spoliation  of  papers,  but  not  to 
ting  up  a  will  of  personalty.  (1  Willi* 
Executors,  209.) 

To  the  same  point,  see  1  Fillmore's  Rep 
158,  154;  4  Bibb.  553;  8  Porter.  53;  4  Miss 
Rep.,  210,  211. 

It  is  the  duty  of  the  court  to  set  up  ace 
tablish  lost  wuls.  (Civil  Code  of  Louisi 
2248.) 

Spoliation  of  papers  does  not  include  a 
will  of  personal  property.  (3  Atkyns.  360 ; 
Wms.,  748;  1  P.Wms.,  723,  726.) 

This  bill  claims  to  set  up  a  will  of  both 
and  personal  estate. 

*Mr.  Coxe,  on  the  same  side:  f*l 

The  bill  is  unskillfully  prepared.  Whti 
murred  to,  such  a  bill  is  often  decided  i 
grounds  which  do  not  appear  in  the  rec 
There  are  two  grounds  in  this  case. 

1.  The  jurisdiction  of  the  court. 

2.  The  multifariousness  of  the  bill. 
Myra  claims  to  be  the  legitimate  daoi 

and  heir  of  Clark,  and  also  under  a  wu 
1818;  and  the  bill  is  filed  not  only  against 
executors,  but  every  one  who  is  in  possaj 
of  any  part  of  the  estate.  But  there  is  nil 
gation  in  the  bill  that  any  part  of  the  real  d 
passed  to  the  holders  under  the  will  of  18a 
is  said  that  Clark  died  seized;  but  is  I 
whether  this  property  was  assets  in  Uie  ■ 
of  the  executors  or  not.  It  alleges  that  tS 
ecutors  conveyed  the  land,  under  a  po-m 
attorney  from  Clark's  mother.  If  the  m 
true,  then  the  possessors  are  merely  tort-fa 
and  this  is  not  the  remedy  against  them/l 
the  English  cases  are  those  of  devisees  am 
heirs — the  heir-at-law  has  a  remedy  atil 
But  the  complainant  here  is  under  peculia] 
Acuities  on  account  of  State  Legislation.  1 
tendency  in  this  country  is  to  assimilatd 
with  personal  property,  and  in  ten  iU 
courts  of  probate  have  jurisdiction  oveft] 
species.  These  States  have  power  over  rtl 
tate,  and  over  the  jurisdiction  of  their  to 
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Id  Louisiana  all  trusts  are  abrogated.  A  cextui 
qvt  trutt  cannot  set  up  a  title.  Can  this  court 
say  tbat  any  one  shall  hold  land  in  trust  there? 
Suppose  that  a  devise  of  real  estate  were  for- 
bidden; could  this  court  recognize  it?  In 
Louisiana,  a  probate  is  essential,  and  the  courts 
which  have  charge  of  it  have  the  same  jurisdic- 
tion as  a  court  of  chancery  in  England.  This 
court  can  neither  revoke  nor  set  up  a  will.  If 
in  executor  sell  property  under  a  proved  will, 
the  title  of  the  purchaser  cannot  be  impeached, 
although  the  will  be  afterwards  set  aside  for 
fraud.  How  can  the  Circuit  Court  in  Louisi- 
ana revoke  a  proved  will,  when  the  English 
Court  of  Chancery  will  not?  If  the  Court  of 
Probate  compels  the  executors  to  go  on,  the 
Circuit  Court  cannot  grant  an  injunction  to 
<top  a  State  court  from  proceeding.  The  de- 
ate  would  therefore  be  impotent.  Chancery 
will  act  upon  the  person,  and  compel  the  sur- 
render of  a  paper,  or  the  entry  of  satisfaction 
apon  a  fraudulent  judgment;  but  in  this  case 
It  would  have  to  act  upon  a  court. 

The  bill  also  prays  that  the  declarations  of 
631*]  Clark  as  to  the  legitimacy  *of  the  com- 
plainant may  be  established.  Under  what 
branch  of  power  is  this,  and  how  can  the  court 
mmioe  such  a  point?  It  also  prays  that  all 
the  cales  made  by  the  executors  may  be  set 
tade.  But  if  any  of  these  were  made  by  order 
of  a  court,  can  they  be  set  aside  also? 

Sfr.  R.  Johnson,  for  Gaines  and  wife,  com- 
plainants: 

U  the  bill  multifarious?  The  demurrer  ad- 
niu  the  heirship,  the  will  of  1818,  the  charge 
tbat  it  was  placed  in  the  hands  of  two  of  the 
defendants,  that  they  fraudulently  destroyed  it, 
and  set  up  the  will  of  1811 ;  admits  also  that 
the  existence  of  the  will  of  1813  was  notorious, 
and  the  heirship  of  the  complainant  equally  so. 
The  argument  admits  all  this,  and  asks  the 
court  to  turn  away  the  complainant,  because 

ries  are  made  defendants  who  ought  not  to 
The  rule  is  within  the  sound  discretion  of 
the  court,  and  designed  to  protect  the  innocent. 
But  if  the  facts  alleged  in  the  bill  be  true  (and 
the  argument  admits  them),  it  will  be  here  made 
the  means  of  shielding  the  guilty.  In  this  case, 
*e  need  not  invoke  the  discretion  of  the  court, 
because,  according  to  the  authorities,  the  bill 
*  not  multifarious  either  as  to  the  interests  in- 
wlTed  or  the  parties. 

The  complainant  claims  as  heir  and  devisee 
*f  the  whole  estate,  and  the  object  is  to  have 
the  title  to  the  whole  decreed  to  be  valid.  The 
parties  are  the  original  parties  to  the  fraud  and 
toeir  confederates,  taking  with  notice  of  the 
fraud.  The  defendants  all  deny  the  title  of  the 
complainant,  and  have,  therefore,  a  common 
object  The  rule  of  chancery  is  that  multiplic- 
ity of  litigation  is  to  be  avoided ;  but  if  we  were 
to  establish  the  will  in  a  suit  against  one,  it 
would  be  pood  only  as  to  that  oue,  and  each  of 
1st  defendants  would  have  to  be  separately 
med.  This  is  not  the  spirit  of  the  rule.  Who- 
ever has  an  interest  to  be  bound,  must  be  made 
»  party.  (Mitford's  Pleadinjr,  18l.  182;  1  At- 
kjn»,  282;  1  Mylne  &  Craig,  603,  016.) 

In  Mylne  &  Craig  it  was  said  to  be  impossi- 
ble to  lay  down  an  abstract  proposition,  as  to 
*hat  should  constitute  multifariousness.   (See. 
»bo,SPrice,  164:  2  Peters.  4  7;  4  Peters,  190.) 
If  it  be  said  that  our  remedy  is  at  law,  it  is 
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admitting  that  we  have  a  caRe.  But  equity  will 
maintain  a  concurrent  jurisdiction  where  there 
is  fraud,  because  it  can  sift  the  conscience  and 
compel  the  delivery  of  papers.  If  there  is  a 
fraudulent  deed,  equity  strikes  it  down,  never 
to  rise  again.  If  we  bad  gone  to  law  and  re- 
covered the  estate,  complete  justice  would  not 
have  been  done,  because  the  will  of  1811 
•would  have  remained  standing  to  de-  [*632 
fraud  the  living  and  injure  the  memory  of  the 
dead.  Full  and  final  relief  is  only  to  be  had  in 
chancery. 

If  we  had  a  probate  of  the  will  of  1813.  it  is 
admitted  that  we  could  be  relieved,  and  the 
question  is,  whether  chancery,  in  England, 
could  relieve  without  going  through  the  forms 
of  probate.  Suppose  the  court  in  Louisiana 
has  exclusive  jurisdiction  of  probates,  still  the 
question  is,  whether  the  bill  shows  a  case  proper 
for  the  Circuit  Court.  The  demurrer  admits 
that  the  will  of  1813  has  disappeared  by  the 
fraudulent  conduct  of  the  defendants,  or  that 
it  remains  in  their  possession  and  they  refuse 
to  produce  it.  Is  there  nothing  here  upon 
which  the  chancery  power  of  this  court  can  act? 
The  Probate  Court  of  Louisiana  has  no  power 
commensurate  with  the  case.  Its  jurisdiction 
is  given  by  statute.    What  is  it? 

ft  can  take  probate  of  wills  in  the  manner 
directed,  but  the  case  of  a  suppressed  will  is 
not  provided  for. 

The  power  is  contained  in  Codb  of  Practice, 
art.  024;  but  025  says,  it  has  no  jurisdiction 
except  in  cases  enumerated  in  the  preceding  ar- 
ticle. There  is  authority  given  to  open,  re- 
ceive, and  record  a  will,  but  none  to  bring  it 
out  when  suppressed.  (See  articles  028,  030, 
031.  038,  035.  036,  937.)  By  037.  if  the  notary 
or  other  person  refuse  to  produce  it,  he 
shall  be  arrested,  and  if  he  can  gWe  no  good 
reason,  shall  be  committed  to  prison  ana  re- 
respond  in  damages.  But  a  remedy  in  dam- 
ages is  utterly  insufficient  in  this  case.  We 
want  the  land  and  property.  It  is  said  that 
a  copy  can  be  evidence ;  but  the  civil  court  only 
makes  evidence  copies  of  such  papers  as  are 
already  recorded.  The  question  before  the 
court  is,  whether  we  can  get  on  without  a  pro- 
bate, which  we  cannot  obtain ;  for  the  demurrer 
admits  tbat  the  will  is  cither  suppressed  or  de- 
stroyed. We  want  the  only  evidence  which 
will  enable  us  to  obtain  relief;  the  probate  of 
the  will  of  1811  would  be  no  obstacle.  It  must 
be  shown,  by  the  other  side,  that  jurisdiction 
over  the  case  is  vested  exclusively  in  some  other 
court.  But  in  England  the  case  of  a  spoliated 
will  falls  within  chancery  powers.  Lord  Hard- 
wickesaid,  in  the  case  cited  from  3  Atkyns, 
that  he  would,  in  such  a  case,  hold  an  execu- 
tor trustee  for  the  devisee.    (8  Atkyns,  850.) 

The  other  cases  are,  1  Chan.  Rep.,  18,  66;  1 
Vernon,  206;Prcc.  in  Chan.,  8, 128;  1  P.  Wms., 
287,  731;  2  Vernon,  700;  1  Bro.  Par.  Ca„  250; 
8  Bro.  Par.  Ca.,  550. 

•These  cases  establish  two  propoai-  [*633 
tions. 

1.  That  a  probate  in  England,  obtained  by 
fraud,  will  be  relieved  against  in  chancery. 

2.  That  a  probate  for  personalty  and  realty, 
obtained  by  fraud,  will  make  the  party  a  trus- 
tee for  the  person  interested,  leaving  the  pro- 
bate to  stand,  provided  the  fraud  be  perpetrated 
by  spoliation  or  destruction  of  papers. 
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v  The  only  two  exceptions  are,  where  part  of 
the  will  is  fraudulent  and  part  not,  and  where 
there  is  a  fraudulent  agreement  between  the 
heir  and  devisee.  But  if  spoliation  be  proved 
upon  the  person  who  sets  up  the  will,  chancery 
will  interfere. 

The  Constitution  of  the  United  States,  and 
the  Judiciary  Act  of  1788,  and  the  Process  Act 
of  1792,  give  to  the  federal  courts  jurisdiction 
in  all  cases  of  law  or  equity.  All  that  we*  have 
to  do  is  to  show  that  this  is  a  case  of  equity. 

Constitution  of  the  United  States  (art.  3,  sec. 
2;  Judiciary  Act,  sec  11);  it  is  a  matter  of  right 
for  all  persons  who  have  a  case  of  equity  to  go 
into  the  courts  of  the  United  States  and  ask  re- 
lief. (4  Wheat. ,  108 ;  8  Peters.  438 ;  8  Wheat. , 
212;  9  Peters,  655;  18  Peters,  358;  15  Peters,  9. 
13.)  In  the  last  case  the  same  objection  was 
made  that  has  now  been  made,  but  the  court 
decided  against  it. 

It  is  asked  how  we  are  to  reach  the  Court  of 
Probate.  The  answer  is  found  in  the  Consti- 
tution of  the  United  States.  If  it  is  a  case,  Ac, 
all  State  power  falls.  It  was  intended  to  protect 
the  people  from  State  prejudice;  the  trainers 
of  the  instrument  knew  that  local  prejudices 
would  exist,  and  saved  the  people  from  their 
operation.  Another  answer  is,  that  the  Chan- 
cery Court  acts  upon  persons,  passing  by  State 
tribunals.  If  they  interfere,  the  twenty-fifth 
section  of  the  Judiciary  Act  meets  the  case. 

It  is  objected  that  our  argument  destroys  all 
State  regulations,  but  this  begs  the  question. 
We  say  that  Louisiana  has  recognized  the  right 
to  transfer  property  by  will,  and  this  right  was 
exercised  in  the  present  case.  Besides,  State 
power  cannot  limit  the  Constitution  of  the 
United  Slates  and  the  jurisdiction  of  this  court 
under  it.  The  bill  was  filed  in  1836.  It  took 
the  defendants  five  years  to  find  out  that,  the 
bill  did  not  make  a  cose,  and  to  file  their  de- 
murrer. 

Mr.  Jones,  on  the  same  side: 

The  first  objection  on  the  other  side  is,  that 
634*]  the  confederates  are  *not  charged  to 
have  derived  their  titles  from  the  will.  The 
printed  abstract  does  not  say  so,  it  is  true,  but 
the  record  itself  does.  The  bill  charges,  that 
they  claim  under  color  of  title  from  pre- 
tended executors,  referring  directly  to  the  will. 

The  next  objection  is  on  account  of  the  aliens, 
living  in  England  and  Ireland.  But  we  have 
done  all  that  we  can  as  regards  them.  The  court 
cannot  lose  jurisdiction  because  some  of  the 
parties  reside  abroad. 

Is  the  bill  multifarious? 

It  is  the  nature  of  equity  to  bring  in  all  par- 
ties who  have  an  interest.  It  is  said  in  the 
books  that  claims  must  not  be  joined  together 
when  they  are  different,  nor  parties  who  have 
not  an  entire  interest.  But  it  is  esteemed  a  virtue 
in  equity  that  all  proper  parties  are  brought  in. 
Thus  in  a  case  of  a  fishery;  all  came  in,  al- 
though their  rights  were  separate.  A  demurrer 
will  not  hold,  if  the  plaintiff  claims  under  a 
general  right.      (Mitford's  Pleading,  181,  182.) 

If  we  were  to  sue  separately,  we  should  have 
to  prove  the  same  thing  in  every  case,  and  a 
multiplicity  of  action  is  not  favored  by  equity. 

As  to  the  jurisdiction  of  the  court. 

It  is  said  that  a  State  court  here  claims  ex- 
clusive jurisdiction.  If  a  State  can  say  that  its 
courts  shall  have  exclusive  jurisdiction,  it  can, 
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by  extending  the  range  of  subjects,  shut  out 
the  courts  of  the  United  States  from  all  juris- 
diction whatever.  The  only  question  is,  is  it 
a  case  of  equity?  If  so,  no  matter  how  far  the 
claim  of  exclusiveness  of  jurisdiction  in  the 
State  courts  maybe  pressed,  the  Constitution  of 
the  United  States  comes  in  with  paramount  au 
thority.  The  opposite  counsel  have  confound- 
ed the  two  questions  of  the  exclusiveness  of 
State  jurisdiction  and  the  conclusiveness  of 
a  finaf  judgment  of  a  court  of  competent 
jurisdiction.  We  agree  that  the  judgment 
of  such  a  court  is  conclusive  upon  all  co- 
ordinate courts,  until  regularly  reversed  by 
an  appellate  court.  But  here  we  do  not 
impeach  any  such  judgment.  By  the  law  of 
Louisiana,  a  will  of  real  estate  has  the  same  ef- 
fect that  a  will  of  personalty  has  in  England. 
We  admit  this.  And  we  admit,  too,  that  a  pro- 
bate is  necessary  to  vest  a  title  to  real  estate,  as 
much  so  as  recording  a  deed  is,  to  give  it  va- 
lidity. If  our  claim  would  be  good  against  a 
proved  will  in  England,  it  is  good  here.  The 
Code  of  Louisiana  is  made  up  of  the  civil  law 
and  Napoleon  Code.     But  what  power  has  a 

Srobate  court  to  prove  a  will  which  is  not  pro- 
uced.  They  cannot  set  it  up  and  admit  it  as  a 
*factvm  (Civil  Code,  1537. 1560;  Code  [*636 
of  Practice.  924;  3  Martin,  144;  12  Martin,  63; 
5 Martin,  N.  S.,  184;  3  La.  Rep.,  99;  6Harr. 
&  Johns.,  67.) 

The  case  in  1 1  Louisiana  Rep. ,  593,  is  thought 
by  the  other  side  to  sustain  the  position  that 
the  Court  of  Probate  could  prove  a  will  although 
it  was  not  produced ;  but  the  case  does  not  say 
so. 

But  it  is  argued  that  the  will  of  181 1  must  be 
set  aside  before  that  of  1818  can  be  set  up.  and 
that  the  Circuit  Court  cannot  do  this.  Why 
not?  It  has  as  much  right  to  do  it  as  the  Pro- 
bate Court;  not  as  an  appellate  tribunal,  re- 
viewing the  decision  of  that  court,  but  in  the 
exercise  of  a  separate  jurisdiction.  The  will 
of  1811  may  stand  among  the  records,  but  its 
effect  will  be  destroyed.  So  it  is  in  England 
with  spoliated  deeds.  Equity  constantly  sets 
aside  law  instruments  when  an  equitable  title 
is  asserted.    ' 

What  other  remedy  have  we?  We  cannot  go 
to  the  Probate  Court  and  ask  them  to  set  up  the 
will  of  1813.  They  cannot  do  it.  And  even) 
if  they  could,  that  would  not  debar  us  of  this] 
remedy.  (Code  of  Practice,  604  to  613;  8  Mar^ 
tin,  518;  5  La.  Rep..  893.) 

If  a  State  court  had  jurisdiction  and  the  rem- 
edy is  imperfect,  a  party  must  not  be  driven 
there.  The  Probate  Court  is  shackled,  and  lim- 
ited to  matters  of  administration.  It  may  com- 
pel an  administrator  to  settle,  but  cannot  direct 
a  suit  against  third  persons,  and  cannot  give  u* 
the  property  in  dispute.  (1  La.  Rep.,  183;  3 
La.  Rep.,  520.) 

It  is  said  that  a  probate  court  is  the  only 
tribunal  that  can  set  aside  a  will.  But  we  deny 
this.  (10  Martin.  1:  1  Martin.  N.  S.,  577:  3 
Martin,  N.  S.,  473;  5  Martin.  N.  S.,  10,  217; 
1  La.  Rep.,  215;  6  Martin,  N.  S..  305.) 

As  to  equity  jurisdiction.  It  is  a  general 
principle  that  courts  of  equity  have  jurisdiction 
over  all  cases  of  fraud.  Although  courts  of 
law  have  it,  equity  does  not  lose  it.  There  are 
two  exceptions  recognized  in  the  books,  but 
neither  of  them  includes  this  case.    Generally . 
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the  heir  need  not  go  into  chancery,  because  the 
title  is  cast  upon  him  by  descent;  but  where 
(bete  is  a  devisee  who  thus  appears  to  have  the 
legal  title,  the  heir  cannot  resort  to  a  court  of 
lnr,  but  must  apply  to  equity.  (13  Price, 
T*l.) 

Mr.  Barton,  for  the  defendants,  being  de- 
orients,  in  reply  and  conclusion : 
The  facts  in  the  case,  although  nominally. 
836*]  admitted  by  the  demurrer  for  the  sake 
«f  argument,  are  not  in  reality  admitted, 
tome  of  the  worthiest  citizens  of  Louisiana  are 
iesounced  in  the  bill,  as  perpetrating  atrocious 
foods.  If  this  court  shall  require  them  to  an- 
ever  the  bill,  they  will  deny  all  the  important 
fets  charged  in  it.  Thirty  years  have  elapsed 
Ace  the  transactions  took  place;  and  at  the  last 
term,  this  court  refused  to  open  a  case  after 
twenty  sears  had  expired.  This  is  called  a  bill 
sf  peace.  It  is  not  like  one.  The  heirs  of 
Miry  Clark  sold  the  land  and  received  the  mon- 
ey thirty  years  ago;  and  yet  those  heirs  are  not 
Bade  parties  so  that  a  cross-bill  could  be  filed 
•famst  them. 

[  Mr.  Barton  here  referred  to  a  high  opinion 
•f  Clark  wbich  had  been  expressed  in  the  course 
efthe  argument,  in  which  he  concurred.] 

The  will  of  1811  gave  the  whole  estate  to  his 
■other.     Where  was  his  wife,  if  he  had  one? 

So  the  will  of  1813  is  said  to  have  given  his 
wife  nothing,  in  violation  of  all  duties.  The 
till  itself,  therefore,  attacks  his  character.  It 
■rs  also  that  the  complainant  was  kept  in  igno- 
aace  of  her  true  name  until  she  was  nineteen 
nars  of  age.  Her  own  mother  is  alleged  not  to 
We  told  her,  and  yet  this  mother  is  said  to 
lave  been  the  wife  of  Clark. 

Is  the  bill  multifarious? 

Story's  Equity  Pleadings  (sec.  271  to  279), 
•w  numerous  references  on  this  point.  (See, 
lk*>,  1  Jacob,  151;  1  Maddock's  Rep.,  86;  2 
Isddock's  Rep.,  294;  6  Maddock's  Rep.,  94; 
M  Yes..  50;  2  Ves.,  486:2  Mass.  Rep.,  181; 
UttelTs  Select  Cases.  320;  2  Bibb,  314;  4  Johns. 
Chan.  Cases,  199;  8  Peters,  123;  1  Johns.  Chan. 
Sep.,  349,  437.  606;  4  Randolph,  74;  2  Gill  & 
Johns..  14;  5  Paige,  65;  6  Dana,  186;  6  Johns. 
Gun.  Rep..  l«3;Halsted'8Dig.,  168;  5Cowen, 
*.) 

The  bill  is  not  only  multifarious  as  to  parties 
■ad  nibject  matters,  but  also  as  to  jurisdictions. 
Suppose  the  will  of  1813  were  actually  probated 
■M  the  plaintiff  claimed  under  it,  would  this 
court  act  upon  such  a  question,  or  would  they 
at*  rather  send  it  to  a  court  of  law  to  be  tried? 

The  plaintiff  confounds  rights  even  in  herself. 

if  the  claim  of  legitimacy  be  established  and 
Ike  will  of  1811  should  remain,  the  testator  by 
Ike  old  code  could  dispose  of  one  fifth  of  his 
Site  away  from  his  child.  (Old  Civil  Code, 
t  212.  art.  19,  chap.  3.)  Mary  Clark  would 
ttereforehave  one  fifth,  and  her  heirs  ought  to 
ke  parties.  And  besides,  if  the  legitimacy  be 
•37*]  established.  *the  mother  of  the  com- 
p&inant  must  of  course  have  been  the  wife  of 
He  testator,  and  as  such,  entitled  to  half  of  the 
1  oute,  of  which  he  could  not  deprive  her.  (New 
Clril  Code.  art.  148;  Old  Civil  Code.  p.  336, 
•n.  63  to  69.)    And  yet  the  alleged  wife  is  not 

So  if  the  will  of  1813  be  set  up,  and  the  legit- 
™*7  proven,  the  wife  will  have  half,  and  yet 
shell  not  made  a  party,  although  everyone 
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knows  that  she  is  living.  The  executors  of  the 
will  of  1813  are  said  to  have  been  Bellechasse 
and  Pigot,  the  latter  one  of  the  judges  of  the 
Court  of  Probate.  The  commission  is  two  and 
a  half  per  cent,  for  executors.  Did  not  Pigot 
know  how  to  get  the  will,  if  there  was  one? 
(New  Civil  Code,  2869  to  2876;  Old  Civil  Code, 
p.  248,  art.  179.) 

There  is  a  multifariousness  as  to  things. 

The  bill  embraces  twenty-six  pieces  or  land, 
and  it  is  not  said  who  owns  all  these.  And  so 
of  the  slaves;  ninety- three  are  allotted  amongst 
different  owners,  whilst  one  hundred  and  thirty- 
three  are  not  accounted  for.  An  interest  in  the 
mere  question  is  not  sufficient  to  authorize  all 
these  persons  to  be  joined  in  one  bill :  they  must 
all  have  an  interest  in  the  subject  matter.  Per- 
sons are  also  made  parties  who  are  said  to  be  in 
the  occupancy  of  a  square  of  ground.  What 
interest  have  they,  if  they  are  mere  occupants? 
If  their  testimony  would  be  admissible  as  im- 
partial persons,  they  ought  not  to  be  parties. 

An  insuperable  difficulty  will  be  found  if  any 
of  these  sales  of  real  estate  have  been  made 
under  a  warranty.  By  the  Louisiana  law,  in 
such  a  case,  the  warrantor  may  be  summoned 
in  at  once  to  defend  the  title;  and  if  he  is  not, 
the  warrantee  loses  his  remedy  against  him. 
But  under  the  present  process,  this  cannot  be 
done,  and  the  benefit  of  our  wise  law  is  lost. 
Our  system  has  been  called  a  mongrel  system, 
but  it  is  good  enough  for  us.  It  docs  not  fol- 
low that  laws  are  unjust  because  they  emanate 
from  a  despotic  government.  The  Napoleon 
Code  was  not  destroyed  by  the  Bourbons.  The 
practice  in  Louisiana  is  a  complete  equity ;  either 
party  may  arrive  at  the  knowledge  of  facts  in 
the  possession  of  the  other  with  more  simplicity 
than  the  English  chancery  process.  The  Dis- 
trict Attorney  of  the  United  States  has  preferred 
resorting  to  the  State  tribunals  in  a  controversy 
between  the  government  and  Bank  of  the 
United  States,  rather  than  go  into  the  federal 
court.  To  a  case  like  the  present,  our  system 
is  peculiarly  applicable.  But  in  the  proposed 
mode,  you  are  deciding  here  the  interests  of  a 
vast  number  of  persons  not  seen  at  all. 

•The  position  that  a  State  cannot  en-  [*038 
large  or  restrain  the  equity  power  of  the  Cir- 
cuit Court  of  the  United  States,  is  laid  down 
too  broadly.  The  Parliament  of  England  might 
have  placed  the  probate  and  jurisdiction  over 
wills  of  real  and  personal  estate  exclusively  in 
the  ecclesiastical  courts;  and  if  so,  why  cannot 
Louisiana  do  the  same  thing?  The  sovereignty 
of  a  State  over  its  domestic  policy  is  complete, 
and  especially  over  its  land  laws.  The  clause 
in  the  Constitution  was  inserted,  undoubtedly, 
for  the  security  of  impartial  justice,  but  justice 
administered  with  uniformity  by  State  and  fed- 
eral tribunals.  Both  were  intended  to  be  guided 
by  the  same  rules.  If  they  adopt  different 
ones,  you  may  obtain  impartiality,-  but  where  is 
the  uniformity? 

There  Is  another  case  upon  the  docket  of  this 
court  by  the  complainants,  in  which  they  have 

Eirosecuted  their  claim  singly  against  Patterson. 
f  they  can  maintain  a  suit  against  one  of  these 
numerous  parties  by  himself,  it  shows  that  their 
interests  must  be  distinct. 

It  is  important  to  keep  in  view  the  distinction 
between  overthrowing  a  proved  will  and  setting 
up  another  one.    The  will  of  1811  is  not  said  to 
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be  defective  or  irregular,  but  it  is  the  probate 
which  is  objected  to,  aud  that  is  the  judgment 
of  a  court  of  competent  jurisdiction.  Until  ap- 
pealed from,  it  is  as  binding  as  a  decree  of  this 
court.  (Story's  Equity  Pleadings,  sec.  511;  2 
Roper  on  Legacies,  532.) 

In  3  Merivale,  161,  the  Master  of  the  Rolls 
says,  "it  is  no  question  whether  a  chancery 
court  can  set  up  a  will."  If  an  English  court 
can  overthrow  the  dictum  of  Lord  Hardwicke 
100  years  ago.  cannot  the  Legislature  of  a  free 
State  do  it? 

Probate  courts  have  exclusive  jurisdiction 
over  wills,  and  no  other  court  can  interfere,  by 
the  laws  of  Massachusetts.  (4  Mason's  Rep., 
461;  16  Mass.  Rep.,  441.) 

The  judgment  of  a  court  of  probate  is  good 
until  reversed.  (4  La.  Rep.  N.  S.,  413,  414; 
1  La.  Rep.,  21;  2  La.  Rep.,  250;  6  La.  Rep., 
656;  3  La.  Rep.,  519.) 

In  17  La.  Rep.,  14-16,  it  was  held  that 
where  an  action  was  brought  in  the  District 
Court  against  one  in  possession  and  claiming 
under  a  will,  if  the  will  was  set  up,  It  might  be 
inquired  into.  But  that  is  not  the  present  case, 
because  it  is  not  averred  that  Mary  Clark's 
heirs  are  in  possession. 

The  claim  to  set  up  the  will  of  1813  is  at- 
tempted to  be  sustained  by  being  made  analo- 
gous to  the  case  of  a  spoliated  will  in  England, 
and  the  case  in  1  Ves.,  Jun.,  286,relied  on  with 
great  confidence,  but  it  does  not  apply  to  the 
Circuit  Court  of  the  United  States.  There  is 
689*]*no  case  which  has  been  cited,  in  which 
the  Chancellor  acted  upon  any  other  person 
than  the  wrong-doer  himself.  But  here  the  ex- 
ecutors are  functus  officio,  and  third  persons, 
purchasers,  are  parties.  Can  they  be  impris 
oned  for  not  producing  the  will  of  1813?  And  if 
Relf  should  be  imprisoned,  how  can  that  affect 
the  title  of  the  city  of  New  Orleans  to  property 
which  it  has  held  for  twenty-five  years?  It  has 
been  said  that  a  party  can  be  decreed  to  be  a 
trustee  for  the  benefit  of  the  person  really  in- 
terested. But  before  you  can  do  this,  you  must 
repeal  the  statute  of  Louisiana,  abolishing  all 
trusts.  They  were  abolished  by  the  Code  of 
1808,  and  again  by  the  Code  of  1825.  (Civil 
Code  (new)  1506,  1557.) 

Can  this  court  fasten  upon  the  people  of  Loui- 
siana all  the  doctrine  of  uses  and  trusts,  against 
their  positive  law  ?  Suppose  the  purchasers  are 
decreed  to  stand  seized  to  the  use  of  the  com- 
plainant; you  will  have  created  fifty  or  sixty 
trusts.  And  when  one  of  these  trustees  dies, 
or  makes  a  cemo  bonorum,  what  will  be  done? 
Will  you  sell  an  estate,  the  title  to  which  is  in 
one  person  and  the  use  in  another?  But  the 
law  of  Louisiana  positively  prohibits  this. 

A  power  to  compel  a  man  to  go  before  the 
court  and  resign  his  probate,  is,  in  effect,  a  revo- 
cation of  the  judgment  itself  and  an  overthrow 
of  the  court.  But  the  decision  of  that  court 
can  never  be  inquired  into  by  another  tribunal. 
(1  Pickering,  547.)  And  the  probate  courts  of 
Louisiana  have  as  exclusive  a  jurisdiction  as 
those  of  Massachusetts.  The  English  cases  are 
not  applicable.  (8  Porter,  Al.  Rep.,  52,  58;  4 
Missouri  Rep.,  210.) 

It  is  said  by  the  other  side  that  the  probate 
courts  of  Louisiana  are  different  from  other 
orphans'  courts.  It  is  not  so;  but  suppose  it 
was.   How  can  a  citizen  of  another  Stale  claim 
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more  rights  than  a  citizen  of  the  State  itself? 
The  Constitution  requires  all  to  be  placed  upon 
an  equal  footing,  but  nothing  more.  In  fact. 
The  Louisiana  courts  of  probate  have  more 
power  than  similar  courts  in  Massachusetts. 
For  these  propositions,  see  Code  of  Practice, 
324;  1  Story's  Rep.,  552:  2  Harr.  A  Gill,  51 ;  4 
Bibb.  553;  3  Missouri  Rep.,  365;  4  Missouri 
Rep.,  210;  Civil  Code  (new),  art.  21 ;  Civil  Code 
(old),  art.  246;  Code  of  Practice,  art.  ISO,  936; 
8  La.  Rcp.,N.  S.,  520;  5  La.  Rep.,  293;  11 
La.  Rep.,  593,  150. 

No  court  can  now  setup  the  will  of  1813,  be- 
cause if  it  were  presented  to  the  Probate  Court 
in  the  shape  in  which  it  is  alleged  to  have  ex- 
isted, that  court  could  not  receive  it  for  want  of 
a  date.  Civil  Code  (art.  1567  to  1581):  1588 
describes  what  wills  are  good,  M581  [*640 
treats  of  an  olographic  will,  ('.  «.,  written,  dated, 
and  signed,  by  the  testator,  and  the  next  arti 
cle  says,  unless  these  formalities  are  observed 
the  will  is  null  and  void. 

Civil  Code  (old,  art.  160)  contains  the  same 
provisions.  The  date  here  is  important,  for  ii 
a  will  was  written  at  all,  it  might  have  been  be. 
fore  1811,  and  therefore  revoked  by  it. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  the  court  from 
the  Eastern  District  of  Louisiana,  by  a  division 
of  the  judges  on  certain  points,  which  are  eer 
tified  under  the  act  of  Congress. 

The  complainants  in  their  bill  state  thai 
Daniel  Clark,  late  of  the  city  of  New  Orleans, 
in  the  State  of  Louisiana,  in  the  year  1813  died, 
seized  in  fee-simple,  or  otherwise  well  entitled 
to,  and  lawfully  possessed  o/.  in  the  district 
aforesaid,  a  large  estate,  real  and  personal,  con< 
sisting  of  plantations,  slaves,  debts  due,  and 
other  property,  all  of  which  is  described  in  th< 
bill. 

That  the  said  Myra  was  the  only  legitimate 
child  of  the  said  Clark.  That  about  the  month 
of  July,  1813,  he  made  his  last  will  and  testa- 
ment, according  to  law,  and  in  which  he  de< 
vised  to  his  daughter  Myra  all  his  estate,  real 
and  personal,  except  certain  bequests  named. 
Col.  Joseph  Deville,  Degontine  Bellachasse. 
James  Pitot,  and  Chevalier  Dusuau  de  la  Croii 
were  appointed  executors  of  the  will,  and  ih< 
said  Chevalier  de  la  Croix  was  also  appointed 
tutor  to  the  said  Myra,  who  was  then  aboul 
seven  years  of  age.  In  a  few  days  after  making 
the  will  the  said  Clark  died. 

From  her  birth,  the  said  Myra  was  placed, 
by  her  father,  in  the  family  of  Samuel  B. 
Davis,  who  at  the  time  resided  in  New  Orleans, 
but  in  1812  removed  to  Philadelphia,  where 
the  said  Myra  resided  until  her  first  marriage, 
being  ignorant  of  her  rights  and  her  parentage. 

In  the  year  1811 ,  being  about  to  make  a  jour- 
ney to  Philadelphia,  and  fearing  some  embar- 
rassments from  a  partnership  transaction,  the 
said  Clark  conveyed  property  to  the  said  Sam- 
uel B  Davis  and  others,  to  the  amount  of  sev- 
eral hundred  thousand  dollars,  to  be  held  in 
trust  for  the  use  of  the  said  Myra.  And  about 
the  same  time  he  made  a  will  devising  to  his 
mother,  Uien  residing  out  of  Louisiana,  hid 
property,  and  appointed  Richard  Relf  and 
Beverley  Chew,  two  of  the  defendants,  his  exec- 
utors.    That  afterwards,  on  his  return  from 
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Philadelphia,  he  received  back  a  portion  of  the 
property  conveyed  in  trust  as  aforesaid;  and 
by  die  will  of  1813  revoked  that  of  lull. 
©41*}  *The  bill  charges  that  immediately 
upon  the  death  of  the  said  Clark,  the  will  of 
lel3  came  into  the  possession  of  the  said  Relf, 
who  fraudulently  concealed,  suppressed,  or  de- 
stroyed the  same,  and  did  substitute  in  its  place 
the  revoked  will  of  1811;  that  the  will  of  1818 
was  never  afterwards  seen  except  by  the  said 
Relf  and  Chew,  and  their  confederates. 

It  is  further  charged  that  the  said  Relf  fraud- 
ulently set  up  the  revoked  will  of  1811,  and 
obtained  probate  of  the  same;  that  he,  with 
the  said  Chew,  being  sworn  as  executors, 
fraudulently  took  possession  of  the  real  and 
personal  estate  of  the  deceased,  and  also  his 
title  papers  and  books.  That  they  appropri- 
ated to  their  own  use  large  sums  of  money  and 
3  large  amount  of  property  of  the  estate,  and 
in  combination  with  the  defendants  named, 
who  "had  some  knowledge,  notice,  informa- 
tion, belief  or  suspicion,  or  reason  for  belief  or 
suspicion,  and  did  believe,"  so  that  the  said 
Relf  aud  Chew  had  acted  fraudulently  in  Bet- 
ling  up  and  proving  the  will  of  1811.  And 
the  complainants  pray  that  effect  may  be  given 
to  the  will  of  1813,  and  that  the  will  of  1811 
may  be  revoked;  and  that  the  defendants  may 
be  decreed  to  deliver  up  possession  of  the  lands 
purchased  as  aforesaid,  and  account  for  the 
rents,  &c ;  and  that  the  executors  may  be  de- 
creed to  account.  The  complainants  also  rep- 
resent that  the  said  Myra  is  the  only  heir-at- 
law  of  the  said  Clark;  and  that  his  property 
descended  to  her,  <&c.  In  addition  to  the  spe- 
cial relief  asked,  the  complainants  pray  for 
"such  other  and  further  relief  in  the  premises 
u  the  nature  of  the  case  may  require 

To  the  bill,  several  of  the  defendants  filed  a 
special  demurrer-  On  the  argument  of  the 
demurrer,  the  opinions  of  the  judges  were  op- 
posed on  the  following  points: 

1.  Is  the  bill  multifarious?  And  have  the 
complainants  a  right  to  sue  the  defendants 
jointly  in  this  case? 

2.  Can  the  court  entertain  jurisdiction  of 
this  case,  without  probate  of  the  will  set  up  by 
the  complainants,  and  which  they  charge  to 
have  been  destroyed  or  suppressed? 

3.  Has  the  court  jurisdiction  of  this  case,  or 
does  it  belong  exclusively  to  a  court  of  law? 
The  demurrer  is  not  before  the  court,  but  the 
points  certified.  In  considering  these  points, 
all  the  facts  stated  in  the  bill  are  admitted. 

Whether  the  bill  be  multifarious  or  not  is  the 
first  inquiry. 

The  complainants  have  made  defendants, 
the  executors  named  in  the  will  of  1811,  and 
all  who  have  come  to  the  possession  of  property 
642*]  *real  and  personal,  by  purchase  or 
otherwise,  which  belonged  to  Daniel  Clark  at 
the  time  of  his  death.  That  a  bill  which  is 
multifarious  may  be  demurred  to  for  that 
cause  is  a  general  principle;  but  what  shall 
constitute  multifariousness  is  a  matter  about 
which  there  is  a  great  diversity  of  opinion.  In 
general  terms  a  bill  is  said  to  be  multifarious, 
which  seeks  to  enforce  against  different  individ- 
uals, demands  which  are  wholly  disconnected. 
In  illustration  of  this,  it  is  said,  if  an  estate  be 
•old  in  lots  to  different  persons,  the  purchasers 
could  not  join  in  exhibiting  one  bill  against 
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the  vendor  for  a  specific  performance.  Nor 
could  the  vendor  file  a  bill  for  a  specific  per- 
formance against  all  the  purchasers.  The  con- 
tracts of  purchase  being  distinct,  in  no  way 
connected  with  each  other,  a  bill  for  a  specific 
execution,  whether  filed  by  the  vendor  or  vend- 
ees, must  be  limited  to  one  contract.  It  has 
been  decided  that  an  author  cannot  file  a  joint 
bill  against  several  booksellers  for  selling  the 
same  spurious  edition  of  his  work,  as  there  is 
no  privity  between  them.  But  it  has  been 
ruled  that  a  bill  may  be  sustained  by  the  owner 
of  a  sole  fishery  against  several  persons  who 
claimed  under  distinct  rights.  The  only  dif- 
ference between  these  cases  would  seem  to  be, 
that  the  right  of  fishery  was  necessarily  more 
limited  than  that  of  authorship.  And  how  this 
should  cause  any  difference  of  principle  be- 
tween the  cases  is  not  easily  perceived. 

It  is  well  remarked  by  Lord  Cottenham,  in 
Campbell  v.  Mackay  (7  Simon,  564),  and  in  1 
Mylne  &  Craig,  603,  "  to  lay  down  any  rule, 
applicable  universally,  or  to  say  what  consti- 
tutes multifariousness,  as  an  abstract  proposi- 
tion, is,  upon  the  authorities,  utterly  impossi- 
ble." Every  case  must  be  governed  by  its  own 
circumstances;  and  as  these  are  as  diversified 
as  the  names  of  the  parties,  the  court  must 
exercise  a  sound  discretion  on  the  subject. 
Whilst  parties  should  not  be  subjected  to  ex- 
pense and  inconvenience,  in  litigating  matters 
in  which  they  have  no  interest,  multiplicity  of 
suits  should  "be  avoided,  by  uniting  in  one  bill 
all  who  have  an  interest  in  the  principal  mat- 
ter in  controversy,  though  the  interests  may 
have  arisen  under  distinct  contracts. 

In  a  course  of  reasoning  in  the  above  cited 
case,  Lord  Cottenham  observes:  "If,  for  in- 
stance, a  father  executed  three  deeds,  all  vest- 
ing property  in  the  same  trustees,  and  upon 
similar  trusts,  for  the  benefit  of  his  children, 
although  the  instruments  and  the  parties  ben- 
eficially interested  under  all  of  them  were  the 
same,  it  would  be  necessary  to  have  as  man' 
suits  as  there  were  instruments.  That  is  a 
proposition  *(he  says)  to  which  I  do  not  r*fl43 
assent.  It  would,  indeed,  be  extremely  mis- 
chievous, if  such  a  rule  were  established  in 
point  of  law.  No  possible  advantage  could  be 
trained  by  it;  and  it  would  lead  to  a  multipli- 
cation of  suits,  in  cases  where  it  could  answer 
no  purpose  to  have  the  subject  matter  of  con- 
test split  up  into  a  variety  of  separate  bills." 
The  same  doctrine  is  found  in  Story's  Equity 
Pleadings,  sec.  534;  Attorney  General  v.  Cra- 
dock  (8  Mylne  &  Craig,  85);  7  Sim.  Rep.,  241, 
254. 

In  the  above  case  against  Cradock,  the  Chan- 
cellor says:  "The  object  of  the  rule  against 
multifariousness  is  to  protect  a  defendant  from 
unnecessary  expense;  but  it  would  be  a  great 
perversion  of  that  rule,  if  it  were  to  impose 
upon  the  plaintiffs,  and  all  the  other  defend- 
ants, two  suits  instead  of  one." 

The  bill  prays  that  the  defendants,  Relf  and 
Chew,  may  be  decreed  to  account  for  moneys, 
&c.,  which  came  into  their  hands,  as  execu- 
tors, under  the  will  of  1811 ;  and  that  the  other 
defendants,  who  purchased  from  them  real  and 
personal  property,  may  be  compelled  to  sur- 
render the  same,  and  account,  <&c,  on  the 
ground  that  they  had  notice  of  the  fraud  of  the 
executors. 
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The  right  of  the  complainant  (Myra)  must 
be  sustained  under  the  will  of  1813,  or  as  heir- 
at-law  of  Daniel  Clark.  The  defendants  claim 
mediately  or  immediately  under  the  will  of 
1811.  although  their  purchases  were  made  at 
different  times  and  for  distinct  parcels  of  the 
property.  They  have  a  common  source  of 
title,  but  no  common  interest  in  their  purchases. 
And  the  question  arises  on  this  state  of  facts, 
whether  there  is  misjoinder  or  multifariousness 
in  the  bill,  which  makes  the  defendants  par- 
ties. 

On  the  part  of  the  complainants  there  is  no 
misjoinder,  whether  the  claim  be  as  devisee  or 
heir-at-law.  And  the  main  ground  of  the  de- 
fense, the  validity  of  the  will  of  1811.  and  the 
proceedings  under  it,  is  common  to  all  the  de- 
fendants. Their  interests  may  be  of  greater 
or  less  extent,  but  that  constitutes  a  difference 
in  degree  only,  and  not  in  principle.  There 
can  be  no  doubt  that  a  bill  might  have  been 
filed  against  each  of  the  defendants,  but  the 
question  is  whether  they  may  not  all  be  in- 
cluded in  the  same  bill. 

The  facts  of  the  purchase,  including  notice, 
may  be  peculiar  to  each  defendant;  but  these 
may  be  ascertained  without  inconvenience  or 
expense  to  co  defendants.  In  every  fact  which 
goes  to  impair  or  establish  the  authority  of  the 
executors,  all  the  defendants  are  alike  interest- 
ed. In  its  present  form  the  bill  avoids  multi 
644*1  plicity  of  suits,  'without  subjecting 
the  defendants  to  inconvenience  or  unreason 
able  expense.  There  are,  however,  two  excep- 
tions to  this  remark,  one  of  which  relates  to 
Caroline  Barnes  and  her  husband.  She  is 
represented  to  be  a  devisee  in  the  will  of  1813, 
and,  consequently,  can  have  no  common  inter- 
est under  the  will  of  1811.  The  other  excep- 
tion is.  the  prayer  of  the  bill  that  the  executors 
may  account.  In  the  rendition  of  this  account 
the  other  defendants  have  no  interest,  and  such 
a  matter,  therefore,  ought  not  to  be  connected 
with  the  general  objects  of  the  bill.  The  bill 
in  these  respects  may  be  so  amended,  in  the 
Circuit  Court,  as  tc  avoid  both  the  exceptions. 

We  come  now  to  inquire  •'  whether  the  court 
can  entertain  jurisdiction  of  this  case,  without 
probate  of  the  will  set  up  by  the  complainants, 
and  which  they  charge  to  have  been  destroyed 
or  suppressed". 

The  bill  charges  that  the  will  of  1813  was 
fraudulently  suppressed  or  destroyed  by  Rclf, 
and  that  he  fraudulently  procured  the  will  of 
1811,  in  which  he  and  Chew  were  named  as 
executors,  to  be  proved. 

It  is  contended  that  the  Court  of  Probate  in 
Louisiana  has  exclusive  jurisdiction  of  the  pro- 
bate of  wills,  and  that  a  court  of  chancery  can 
exercise  no  jurisdiction  in  such  a  case. 

In  the  Code  of  Practice  (art.  924)  it  is  de- 
clared, that  "courts  of  probate  have  the  ex- 
clusive power": 

t.  "  To  open  and  receive  the  proof  of  last 
wills  and  testaments,  and  to  order  the  execu- 
tion and  recording  them."  There  are  thirteen 
other  specifications  which  need  not  be  named. 
By  art.  925,  it  is  declared  that  "  the  courts  of 
probates  shall  have  no  jurisdiction  except  in 
the  cases  enumerated  in  the  preceding  article, 
or  in  those  which  shall  be  mentioned  in  the  re- 
maining part  of  this  title." 

In  regard  "to  the  opening  and  proving  of 
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wills,"  after  providing  where  application  for 
probate  shall  be  made,  and  the  mode,  the  fol- 
lowing articles  are  adopted : 

Art.  934.  "  If  the  will  be  contained  in  a  sealed 
packet,  the  judge  shall  order  the  opening  of  it 
at  the  time  appointed  by  him,  ana  shall  then 
proceed  to  the  proof  of  the  will." 

Art.  936.  "If  the  petitioner  alleges  under 
oath  in  his  petition  that  he  is  informed  that 
the  will  of  the  deceased,  the  opening  of  which 
and  its  proof  and  execution  are  prayed  for,  it 
deposited  in  the  hands  of  a  notary  or  any  other 
person,  the  judge  shall  issue  an  order  to  such 
notary  or  other  person,  directing  him  to  pro- 
duce the  will  or  the  packet  containing  it,  at  a 
certain  time  to  be  mentioned,  that  it  mav  be 
•opened  and  proved,  or  that  the  ex-  [*645 
ecution  of  it  may  be  ordered." 

Art.  987.  "  If  the  notary  or  other  individual 
to  whom  the  said  order  is  directed,  refuses  to 
obey  it,  the  Judge  shall  issue  an  order  to  arrest 
him,  and  if  he  does  not  adduce  good  reasons 
for  not  producing  the  will,  shall  commit  him 
to  prison  until  he  produces  it;  and  he  shall  be 
answerable  in  damages  to  such  persons  as  may 
suffer  from  his  refusal." 

From  the  above  provisions  it  is  clear  that,  in 
Louisiana,  the  Court  of  Probates  has  exclusive 
jurisdiction  in  the  proof  of  wills;  and  that  Us 
jurisdiction  is  not  limited, like  the  Ecclesiastical 
Court  in  England,  to  wills  which  dispose  of 
personal  property.  Has  a  court  of  equity  pow- 
er to  set  up  a  spoliated  will,  and  carry  it  into 
effect  T 

Formerly  it  was  a  point  on  which  doubts 
were  entertained,  whether  courts  of  equity 
could  not  relieve  against  a  will  fraudulently 
obtained.  And  there  are  cases  where  chancery 
has  exercised  such  a  jurisdiction.  (Maundy*. 
Maundy,  1  Chan.  Rep.,  66;  Welly  v.  Thornagh, 
Prec.  Chan.,  128;  Got*  v.  Tracy,  1  P.  Will- 
iams, 287:  2  Vernon,  700.)  In  other  cases, 
such  a  jurisdiction  has  been  disclaimed,  though 
the  fraud  was  fully  established,  as  in  Roberta 
v.  Wynne  (1  Chan.  R«p.,  125):  Archer  v.  Mom 
(2  Vernon,  8).  In  another  class  of  cases  the 
fraudulent  actor  has  been  held  a  trustee  for  the 
party  injured  {Herbert  v.  Lawnet,  1  Chan. 
Rep.,  13;  Thynn  v.  Thynn,  1  Vernon,  896; 
Detenith  v.  Bainen,  Prec.  Chan.,  8;  Barnalg 
v.  Powell,  1  Ves..  287.)  These  cases  present  no 
very  satisfactory  result  as  to  the  question  under 
consideration.  But  since  the  decision  of  Ken- 
rick  v.  Bransby  (8  Brown's  P.  C.  358),  and 
Webb  v.  Cleterden  (2  Atkyns,  424).  it  seems  to 
be  considered  as  settled,  in  England,  that  equity 
will  not  set  aside  a  will  for  fraud  and  imposi- 
tion. The  reason  assigned  is,  where  persoasl 
estato  is  disposed  of  by  a  fraudulent  will,  relief 
may  be  had  in  the  Ecclesiastical  Court;  and  at 
law,  on  a  devise  of  real  property.  (Bennett  v. 
Vade,  2  Atkyns,  824;  8  Atkyns,  17;  OingoU  r. 
Borne,  9  Sim.,  539;  Jonet  v.  Jones,  3  Mer., 
171.) 

In  the  last  case  the  Master  of  the  Rolls  says, 
"  It  is  impossible  that,  at  this  time  of  day,  it 
can  be  made  a  serious  question,  whether  it  be 
in  this  court  that  the  validity  of  a  will,  either 
of  real  or  personal  estate,  is  to  be  determined." 

In  cases  of  fraud,  equity  has  a  concurrent 
jurisdiction  with  a  court  of  law,  but  in  regard 
to  a  will  charged  to  have  been  obtained 
through  fraud,  this  rule  does  not  hold.    It  may 
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646*]  be  difficult  to  assign  any  very  'satis- 
factory reason  for  this  exception.  That  ex- 
clusive jurisdiction  over  the  probate  of  wills  is 
vested  in  another  tribunal,  is  the  only  one  that 
can  be  given. 

By  art.  1637  of  the  Civil  Code,  it  is  declared 
that "  no  testament  can  have  effect  unless  it 
has  been  presented  to  the  judge,"  &c.  And  in 
Clappier  el  al.  v.  Bank*  (11  La.  Rep.,  593). 
it  is  held,  that  a  will  alleged  to  be  lost  or  de- 
stroyed and  which  bas  never  been  proved,  can- 
not be  set  up  as  evidence  of  title,  in  an  action 
of  revendication. 

In  Armstrong  v.  Administrators  of  Kotciuttko 
(18  Wheat.,  169)  this  court  held,  that  an  action 
for  a  legacy  could  not  be  sustained  under  a 
will  which  had  not  been  proved  in  this  country 
before  a  court  of  probate,  though  it  may  have 
been  effective,  as  a  will,  in  the  foreign  country 
where  it  was  made. 

In  Tarter  v.  Tamer  et  al.  (9  Peters,  180),  one 
of  the  objects  of  the  bill  being  to  set  aside  the 
probate  of  a  will,  the  court  said,  "  the  bill  can- 
not be  sustained  for  the  purpose  of  avoiding 
the  probate.  That  should  have  been  done,  if 
it  all,  by  an  appeal,  from  the  Court  of  Pro- 
bate, according  to  the  provisions  of  the  law  of 


The  American  decisions  on  this  subject  have 
followed  the  English  authorities.  And  a  de- 
liberate consideration  of  the  question  leads  us 
to  say.  that  both  the  general  and  local  law  re- 
quire the  will  of  1818  to  be  proved  before  any 
title  can  be  set  up  under  it.  But  this  result 
does  not  authorize  a  negative  answer  to  the 
second  point.  We  think,  under  the  circum- 
stances, that  the  complainants  are  entitled  to 
full  and  explicit  answers  from  the  defendants, 
in  regard  to  the  above  wills.  These  answers 
being  obtained  may  be  used  as  evidence  before 
the  Court  of  Probate  to  establish  the  will  of 
1813  and  revoke  that  of  1811. 

In  order  that  the  complainants  may  have  the 
means  of  making,  if  they  shall  see  fit,  a  formal 
application  to  the  Probate  Court,  for  the  proof 
nf  the  last  will  and  the  revocation  of  the  first, 
baring  the  answers  of  the  executors,  jurisdic- 
tion as  to  this  matter  may  be  sustained.  And, 
indeed,  circumstances  may  arise,  on  this  part 
of  the  case,  which  shall  require  a  more  definite 
and  efficient  action  by  the  Circuit  Court.  For 
if  the  Probate  Court  shall  refuse  to  take  juris- 
diction, from  a  defect  of  power  to  bring  the 
parties  before  it,  lapse  of  time,  or  on  any  other 
pound,  and  there  shall  be  no  remedy  in  the 
Higher  courts  of  the  State,  it  may  become  the 
duty  of  the  Circuit  Court,  having  the  parties 
before  It,  to  require  them  to  go  before  the  Court 
of  Probates,  and  consent  to  the  proof  of  the 
647*]  will  of  1813  and  the  revocation  *of  that 
of  1811.  And  should  this  procedure  fail  to 
procure  the  requisite  action  on  both  wills,  it 
will  be  a  matter  for  grave  consideration, 
whether  the  inherent  powers  of  a  court  of 
chancery  may  not  afford  a  remedy  where  the 
right  is  clear,  by  establishing  the  will  of  1813. 
In  the  case  of  Barnetly  v.  ttwell  (1  Yes. ,  Sen. , 
119,  284,  287),  above  cited.  Lord  Hardwicko 
decreed,  that  the  defendant  should  consent,  in 
the  ecclesiastical  court,  to  the  revocation  of  the 
will  in  controversy  and  the  granting  of  admin- 
istration, &c  If  the  emergencies  of  the  case 
■hall  require  such  a  course  as  above  indicated, 
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it  will  not  be  without  the  sanction  of  Louisiana 
law.  The  twenty-first  article  of  the  Civil  Code 
declares  that,  "  in  civil  matters,  where  there  is 
no  express  law,  the  judge  is  bound  to  proceed 
and  decide  according  to  equity.  To  decide 
equitably,  an  appeal  is  to  be  made  to  natural 
law  and  reason,  or  received  usages  where  posi- 
tive law  is  silent." 

This  view  seemed  to  be  necessary  to  show  on 
what  ground  and  for  what  purpose  jurisdiction 
may  be  exercii-cd  in  reference  to  the  will  of 
1818,  though  it  has  not  been  admitted  to  pro- 
bate. 

The  third  point  is,  "  has  the  court  jurisdic- 
tion in  this  case,  or  does  it  belong  exclusively 
to  a  court  of  law?  " 

Much  that  has  been  said  in  relation  to  juris- 
diction on  the  second  point,  equally  applies  to 
this  one.  Indeed,  they  might  have  been  con- 
sidered under  the  same  general  head. 

The  bill  is  inartificially  drawn,  and,  to  reach 
its  main  objects,  may  require  amendment  in 
the  Circuit  Court.  It  presents  the  right  of  the 
complainants  in  two  aspects: 

1.  Under  the  will  of  1813. 

2.  As  bcir  al-law  of  the  deceased. 

The  first  has  been  examined,  and  we  will  now 
consider  the  second. 

In  prosecuting  their  rights  as  heirs  at-law  by 
the  complainants,  no  probate  of  the  will  of  1818 
will  be  required.  The  complainants  must  rest 
upon  their  heirship  of  the  said  Myra,  the  fraud 
charged  against  the  executors,  in  setting  up  and 
proving  the  will  of  1811,  and  notice  of  such 
fraud  by  the,  purchasers.  In  this  form  of  pro- 
cedure, the  will  of  1811  is  brought  before  the 
court  collaterally.  It  is  not  an  action  of  nullity, 
but  a  proceeding  which  may  enable  the  court 
to  give  the  proper  relief  without  decreeing  the 
revocation  of  ".he  will.  Such  a  proceeding  at 
law  in  regard  to  the  real  estate  is  one  of  ordina- 
ry occurrence  in  England.  And  it  is  upon  the 
ground  that  such  a  remedy  is  plain  and  ad- 
equate, that  equity  will  not  give  relief.  There 
can  be  no  doubt,  as  between  the  heir-at-law  and 
devisee,  in  ordinary  "cases,  the  proper  [*648 
remedy  is  to  be  found  in  a  court  of  law.  With- 
out enlarging  on  this  point,  at  present,  we  will 
refer  to  the  doctrine  on  this  subject  as  establish- 
ed by  the  Louisiana  courts.  The  case  of  Of  Don- 
agan  v.  Knox  (11  La.  Rep.,  884)  was  '"an 
heir-at-law  claiming  a  share  of  the  succession 
of  her  deceased  sister,  who  was  the  wife  of  the 
defendant,  who  holds  possession  of  it  under  a 
will,  as  instituted  heir  and  universal  legatee." 
The  defendant  pleaded  to  the  jurisdiction  of 
the  District  Court,  on  the  ground  that  the  Court 
of  Probates  for  I  lie  parish  St.  Landry  had  ex- 
clusive jurisdiction  of  the  matters  and  things  set 
up  in  the  petition." 

The  district  judge  held,  "that  as  the  will 
sought  to  be  annulled  had  been  admitted  to 

Erobate.  and  ordered  to  be  executed,  the  court 
ad  no  jurisdiction,  but  that  the  Probate  Court 
had  exclusive  jurisdiction  of  the  case." 

Afterstating  the  above  decision  of  the  District 
Court,  the  Supreme  Court  say:  "The  plaintiff 
sets  up  a  claim  under  the  law  of  inheritance  to 
lands,  slaves,  and  a  variety  of  movable  proper- 
ty; that  these  are  proper  subjects  for  the  exer- 
cise of  the  jurisdiction  of  district  courts  cannot 
be  doubled.  But  the  petitioner  proceeds  fur- 
ther, and  alleges  the  nullity  of  the  will,  which 
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constitutes  the  very  title  under  which  the  de- 
fendant holds  the  property  in  controversy.  Be- 
fore what  court,  then,  must  the  validity  of  this 
will  be  tested?" 

The  court  consider  the  jurisdiction  of  the 
Court  of  Probates,  and  then  proceed  to  say:  "It 
appears  that  the  jurisdiction  of  the  courts  of 
probate  is  limited  to  claims  against  successions 
for  money,  and  (hat  all  claims  for  real  property 
appertain  to  the  ordinary  tribunals,  and  are 
denied  to  courts  of  probate.  The  plaintiff  in 
this  case  was,  therefore,  compelled,  in  suing  for 
the  property  of  the  succession,  to  seek  redress 
in  the  District  Court,  and  whether  she  attacked 
the  will,  or  the  defendant  set  it  up  as  his  title 
to  the  property,  the  court  having  cognizance  of 
the  subject  must  of  necessity  examine  into  its 
legal  effect." 

"  When  in  an  action  of  revindication  a  testa- 
ment with  probate  becomes  a  subject  of  con- 
troversy, it  will  surely  not  be  contended,"  say 
the  court,  "  that  a  court  of  ordinary  jurisdic- 
tion, having  cognizance  of  the  principal  matter, 
shall  suspend  its  proceedings  until  another  court 
of  limited  powers  shall  pronounce  upon  the 
subject."  "If  the  ordinary  courts  should  ex- 
amine into  the  validity  of  testaments,  drawn  in 
controversy  before  them,  they  will  do  no  more 
than  we  have  often  said  a  court  of  limited  juris- 
diction may  do,  even  in  relation  to  a  question 
it  could  not  directly  entertain."  The  court  cite 
649*1  * Lewis'*  Heirs  v.  His  Executors  (5  La. 
Rep.,  887).  and  say  there  is  no  conflict,  as  in- 
deed there  is  none,  between  that  case  and  the 
one  before  them.  They  say  that  in  the  case 
before  them  the  functions  of  the  executor  had 
expired,  the  probate  of  the  will  had  taken  effect, 
and  the  devisee  had  entered  into  possession  un- 
der it.  The  decision  of  the  District  Court  was  re- 
versed on  the  ground  that  it  had  jurisdiction  of 
the  case. 

The  above  doctrine  is  fully  affirmed  in  Robert 
v.  AUier's  Agent  (17  La.  Rep.,  15).  "On 
the  question  of  jurisdiction  arising  from  the 
state  of  the  case,  we  understand,"  say  the  court, 
"  the  distinction  repeatedly  made  by  this  court 
to  be,  that  whenever  the  validity  or  legality  of 
a  will  is  attacked,  and  put  at  issue  (as  in  the 
present  case),  at  the  time  that  an  order  for  its 
execution  is  applied  for,  or  after  it  has  been 
regularly  probated  and  ordered  to  be  executed, 
but  previous  to  the  heirs  or  legatees  coming 
into  possession  of  the  estate  under  it,  courts  of 
probate  alone  have  jurisdiction  to  declare  it 
void."  "But  when  an  action  of  revendication 
is  instituted  by  an  heir-at-law,  against  the  testa- 
mentary heir  or  universal  legatee  who  has  been 
put  in  possession  of  the  estate,  and  who  sets  up 
the  will  as  his  title  to  the  property,  district 
courts  are  the  proper  tribunals  in  which  suits 
must  be  brought."  (6  Martin's  N.  S.,  263;  2 
La.  Rep.,  23.) 

The  functions  of  the  executors  under  the  will 
of  1811  have  long  since  terminated,  and  the 
property  of  the  deceased,  both  real  and  person- 
al, has  passed  into  the  hands  of  purchasers.  If 
the  heir  at-law  and  the  devisee  were  the  only 
litigant  parties,  a  suit  at  common  law  might  af- 
ford an  adequate  remedy.  But  the  controversy 
is  rendered  complicated  by  the  numerous  par- 
ties and  the  various  circumstances  under  which 
their  purchases  were  made.  Besides,  many 
facts  essential  to  the  complainant's  rights  are 
411 


within  the  knowledge  of  the  defendants,  and 
may  be  proved  only  by  their  answers.  Of  this 
character  is  the  fraud  charged  against  the  ex 
editors  in  proving  the  will  and  acting  under  it, 
and  the  notice  of  such  fraud  before  their  pur 
chase,  alleged  against  the  other  defendants. 

If  the  fraud  shall  be  established  against  the 
executors,  and  a  notice  of  the  fraud  by  the  oth 
er  defendants,  they  must  be  considered,  though 
the  sales  have  the  forms  of  law,  as  holding  the 
properly  in  trust  for  the  complainants.  Under 
these  circumstances  a  suit  at  law  could  not  girr 
adequate  relief.  A  surrender  of  papers  and  a  re- 
linquishment of  title  may  become  necessary. 
The  powers  of  a  court  of  chancery,  *iu  [*650 
tills  view,  arc  required  to  do  complete  justice 
between  the  parties. 

This  remedy  under  the  Louisiana  law,  and 
before  the  Louisiana  courts,  of  ordinary  juris- 
diction, would  be  undoubted.  For,  although 
those  courts  cannot  annul  the  probate  of  a  will. 
when  presented  collaterally,  as  a  muniment  of 
title,  they  inquire  into  its  validity.  Under  the 
peculiar  system  of  that  State  the  forms  of  pro- 
cedure being  conformable  lo  the  civil  law,  are 
the  same  in  all  cases.  But  the  Circuit  Court  of 
the  United  States,  exercising  jurisdiction  in 
Louisiana,  as  in  every  other  State,  preserves 
distinct  the  common  law  and  chancery  powers. 
In  either  the  State  or  federal  court  the  relief  is 
the  same;  the  difference  consists  only  in  the 
mode  of  giving  it. 

It  is  insisted  that  trusts  are  abolished  by  the 
Louisiana  code,  and  that,  consequently,  that 
great  branch  of  equity  jurisdiction  cannot  he 
exercised  in  that  State. 

Art.  1507  of  the  Civil  Code  declares,  "that 
substitutions  and  fidei  wmmissa  are  and  remain 
prohibited."  "Every  disposition  by  which  the 
donee,  the  heir  or  legatee,  is  charged  to  pre- 
serve for,  or  to  return  a  thing  to  a  third  person, 
is  null,  even  with  regard  lo  the  donee,  the  in- 
stituted heir,  or  the  legatee,"  <&c. 

This  abolishes  express  trusts,  but  it  does  not 
reach  nor  affect  that  trust  which  the  law  implies 
from  the  fraud  of  an  individual  who  has.against 
conscience  and  right,  possessed  himself  of  an- 
other's property.  In  such  a  case  the  Louisiana 
law  affords  redress  as  speedily  and  amply  as  the 
law  of  any  other  8tate.  There  is,  therefore,  no 
foundation  for  the  allegation,  that  an  implied 
trust,  which  is  the  creature  of  equity,  has  been 
abrogated  in  Louisiana.  Under  another  nainf 
it  is  preserved  there  in  its  full  vigor  and  effect. 
Without  this  principle,  justice  could  not  be  ad- 
ministered. One  man  possesses  himself  wrong- 
fully and  fraudulent  of  the  property  of  another: 
in  equity,  he  holds  such  property  in  trust,  for 
the  rightful  owner. 

In  answer  to  the  objection,  that  the  validity 
of  the  will  of  1811,  collaterally,  can  only  be 
tested  by  an  action  at  law  and  on  an  issue  de- 
visavit  vel  non,  it  may  be  said,  that  such  an  issue 
may  be  directed  by  the  Circuit  Court. 

Complaint  is  made  that  the  federal  govern- 
ment has  imposed  a  foreign  law  upon  Louisiana. 
There  is  no  ground  for  this  complaint.  The- 
courts  of  the  United  States  have  involved  no 
new  or  foreign  principle  in  Louisiana.  In  de- 
ciding controversies  in  that  State  the  local  law- 
governs,  the  same  as  in  every  other  Stale  Be- 
lieving that  •Hie  mode  of  proceeding  [*65 1 
there  in  the  State  courts  was  adequate  to  all  (he 
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urposes  of  justice,  and  knowing  with  what 
ertinscity  even  forms  are  adhered  to,  I  was 
ver*e  to  any  change  of  the  practice  in  the  fed- 
ra!  courts.  But  I  was  overruled;  and  1  see  in 
lie  change  only  a  change  of  mode,  which  pro 
uces  uniformity  in  the  federal  courts  through 
at  the  Union.  No  right  is  jeoparded  by  this, 
•d  to  say  the  least,  wrongs  are  as  well  redress- 
d,  and  rights  as  well  protected,  by  the  forms 
if  chancery  as  by  the  fo>ms  of  the  civil  law. 
From  the. foregoing  considerations,  the  court 
■ewer  the  first  point  certified  in  the  affirma 
[re,  subject  to  the  amendments  of  the  bill,  as 
Digested.  And  they  answer  the  second  and 
bird  points,  with  the  qualifications  stated,  also 
d  the  affirmative. 

]fr.  Justice  CaTBON  : 

I  agree  the  points  certified  must  be  answered 
krorably  to  the  complainants;  but  I  do  not  al- 
together agree  with  the  reasoning  that  has  led 
I  majority  of  my  brethren  to  this  conclusion. 

The  answer  to  the  second  question  controls 
the  answers  to  the  others;  it  is:  "Can  the  Cir- 
luit  Court  entertain  jurisdiction  of  this  case 
without  probate  of  the  will  set  up  by  the  com- 
khinants,  and  which  they  charge  to  have  been 
fettroyed.  or  surpressed?" 
I  The  will  of  1813  cannot  be  set  up  without  a 
detraction  of  the  will  of  1811 ;  this  will  has 
pees  duly  proved,  and  stands  as  a  title  to  the 
jasccession  of  the  estate  of  Daniel  Clark;  nor 
lean  the  Circuit  Court  of  the  United  States  set 
the  probate  aside:  this  can  only  be  done  by  the 
Probate  Court. 

J   Xor  can  the  will  of  1818  be  set  up  in  chancery 
at  an  inconsistent  and  opposing  succession  to 
Ike  estate,  while  the  will  of  1811  is  standing  in 
'foil  force.  Such  is  the  doctrine  in  the  English 
Coon  of  Chancery,  as  will  be  seen  by  the  cases 
of  Archer  v.  2fos*e(3  Vern.,  8).  Beale  v.  Plume 
P  P.  Wms.,  888).  and  which  are  confirmed  by 
Ike  case  of  Kenriek  v.  Barnsby  in  the  House  of 
lords  (7  Bro.    Par.  Cases,  487).    Nor  do  the 
doubtful  suggestions  of  Lord  Hardwicke  in 
Birjutyv.  PZteeHl  Ves.,  Sen..  119,  284)  con- 
flict with  the  previously  settled  doctrine,  as  I 
understand  that  case.     The  argument  that  a 
fraudulent  probate  is  a  fraud  on  the  living, and 
Iherefore  chancery  can  give  relief  by  setting 
side  such  probate,  is  a  mistaken  idea  of  the 
chancery  powers.      Surely   the  probate  of   a 
fraudulent  or  forged  paper  is  a  fraud  on  the 
fifing  as  much  as  the  suppression  of  the  last 
"HI,  and  the  causing  to  be  proved  a  revoked 
one:  still   chancery   has  not  assumed  juris- 
653*1  diction  *to  set  aside  the  probate  of  a 
»ill  alleged  to  have  been  forged  or  to  be  fraudu- 
lent, after  the  testator's  death ;  as  will  be  seen  by 
toe  cases  cited ;  although  he  who  committed  the 
fraud,  or  forgery,  procured  the  probate  to  be 
lad  of  the  paper  in  the  Probate  Court. 

It  by  no  means  follows,  however,  that  the 
court  below  has  no  jurisdiction  of  the  case  made 
by  the  bill  in  one  of  its  aspects.  Mrs.  Gaines 
"aims  to  be  the  only  child  and  lawful  heir  «l 
Daniel  Clark.  This  we  must  take  to  be  true. 
By  toe  Civil  Code  of  1808  (ch.  8,  sec.  1,  art.  19, 
p.  818).  it  is  declared  "  that  donations  either 
•afcr  mot,  or  mortis  causa,  cannot  exceed  the 
fifth  part  of  the  property  of  the  disposer,  if  he 
**»w  at  his  decease  one  or  more  legitimate 
children  or  descendants,  born  or  to  be  born." 
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By  the  case  made  in  the  bill,  Mr.  Clark  could 
only  dispose  of  one  fifth  part  of  his  property  at 
the  time  of  bis  death;  provided  he  had  no 
wife  living;  and  if  she  was  living,  then 
only  of  the  one  fifth  part  of  one  half.  It 
follows,  if  the  will  of  1811  is  permitted  to 
stand  as  Daniel  Clark's  last  and  only  will, 
that  Mrs.  Gaines  can  come  in  as  heir  for  the 
four  fifths.  On  this  aspect  of  the  bill  she  can 
proceed  to  establish  and  enforce  her  rights  as 
heir,  without  making  probate  of  the  will  of  1813 
— and  the  second  question  must  be  answered 
in  ihe  affirmative. 

By  the  will  of  1811.  Mary  Clark  is  the  prin- 
cipal devisee.  She  made  her  will  and  died; 
by  this  will,  Carolina  Barnes  is  entitled  to  part 
of  Daniel  Clark's  estate,  and  ought  to  be  before 
the  court  to  maintain  her  rights.  I,  therefore, 
do  not  concur  that  as  to  her  the  bill  is  multi- 
farious. As  to  the  purchasers  from  the  executors 
I  have  more  difficulty.  I  agree,  where  there  is 
one  common  title  in  the  complainant;  and  this 
could  only  be  the  true  source  of  all  the  titles  in 
all  the  defendants,  and  they  have  not  obtained 
the  first  link  in  the  chain  of  title;  that  then  the 
true  owner  may  sue  them  together  in  chancery, 
although  the  claim  by  separate  purchases  from 
a  spurious  source.  Such  is  the  general  rule; 
nor  do  I  think  the  purchasers  from  Chew  and 
Relf  are  exempt  from  its  operation,  on  the 
ground  that  they  have  no  concern  with  the  set- 
tlement of  the  accounts  growing  out  of  the  ad- 
ministration. I  therefore  concur  in  answering 
the  first  question— that  the  bill  is  not  multi- 
farious. 

The  third  question  presents  no  difficulty  as  to 
the  executors;  they  are  properlv  sued  in* chan- 
cery for  distribution  beyond  doubt:  and  sol 
imagine  are  the  devisees  of  Mary  Clark;  they 
being  by  the  will  of  *Mrs.  Clark  co-  [*653 
distributees  with  Mrs.  Gaines  under  the  will  of 
1811,  as  to  the  one  fifth  part  of  Daniel  Clark's 
estate. 

The  purchasers  are  charged  with  having  pur- 
chased with  knowledge  of  Mrs.  Gaines'ssuperior 
title;  and  with  having  fraudulently  purchased 
from  the  executors  with  such  knowledge;  there 
being  jurisdiction  to  grant  relief  against  the 
executors  in  chancery,  the  same  court  can  grant 
relief  against  the  purchasers,  involved  in  the 
fraud  of  the  executors.  If  they  could  be  com- 
pelled to  account  in  regard  to  the  real  estate 
when  it  remained  in  their  hands;  purchasers 
with  notice  of  Mrs.  Gaines's  rights:  and  who 
purchased  with  the  intention  to  defeat  her 
rights  and  deprive  her  of  them,  can  stand  in  no 
better  situation  than  the  executors,  and  must 
account  likewise;  both  being  held  in  a  court  of 
equity  equally  as  trustees  for  the  true  owner. 
Therefore,  on  the  face  of  the  bill,  a  court  of 
equity  has  jurisdiction ;  and  a  court  of  law  has 
not  exclusive  jurisdiction,  and  thus  the  third 
point  ought  to  be  certified. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  on  the  points  and  questions 
which  were  certified  to  this  court  for  its  opin- 
ion agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  and  was  argued  by 
counsel;   on  consideration  whereof,  it  is  the 
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opinion  of  this  court  that  the  first  question 
should  be  answered  in  the  affirmative,  but  that 
the  bill  should  be  so  amended  in  the  Circuit 
Court  as  to  avoid  both  of  the  exceptions  stated 
in  tbe  opinion  of  this  court.and  that  the  second 
and  third  questions  should  also  be  answered  in 
the  affirmative,  with  the  qualifications  stated 
in  the  opinion  of  this  court.  Whereupon,  it  is 
now  here  ordered  and  adjudged  that  it  be  so 
certified  to  the  judges  of  the  said  Circuit 
Court. 

Cited— 3  How.,  411 ;  S  How.,  882,  584 ;  22  How.,  488 ; 
24  How.,  686,  680,  577:  21  Wall.,  512;  I  Wood.  ft  M„ 
112;  2  Wood.  ft  It.,  34, 221;  HoAll.,  258;  1  Woods,  59, 
115, 120-122 ;  1  Sawy.,  860 ;  5  Sawy.,  378 ;  2  Curt.,  204 ; 
8  Story.  587 : 3  Woods,  11. 


WILLIAM  R.  HANSON,  JOSEPH  L.  MOSS, 
ISAAC  PHILLIPS,  JOSEPH  M.   MOSS, 
and  DAVID  SAMUEL,  Plaintiff*  in  Error, 
v. 
LESSEE  OF  JOHN  H.  EUSTACE 

Evidence — Refusal  to  produce  book*  and  paper* 
on  notice — secondary  evidence  of  deed  from 
member  of  firm  to  firm — presumption*. 

A  refusal  to  produce  books  and  papers  under  a 
notice,  lays  the  foundation  for  the  Introduction  of 
secondary  evldenoe  of  their  contents,  but  affords 
neither  presumptive  nor  prima  facie  evidence  of 
the  fact  soutf ht  to  be  proved  by  them. 
654»]  *  Where  the  fact  sought  to  be  proved  by  the 
production  of  books  and  papers  is  the  existence  of 
a  deed  from  one  of  tbe  partners  of  a  firm  to  the 
firm  Itself,  secondary  proof,  that  an  entry  existed 
on  the  books  of  a  transfer  of  real  estate  to  the 
firm ;  that  an  account  was  open,  In  them,  with  the 
property ;  that  the  money  of  the  firm  was  applied 
to  the  consideration  of  the  purchase ;  that  the  per- 
sons who  erected  new  buildings  on  the  property 
were  paid  by  the  notes  and  checks  of  the  Arm,  which 
building's  were  afterwards  rented  in  the  name,  and 
partly  furnished  through  the  funds  of  the  partner- 
ship, and  that  tbe  taxes  were  paid  in  the  same  way, 
is  not  sufficient  for  the  presumption  of  a  deed  by  a 
jury,  as  a  matter  of  direction  from  the  court. 

Nor  are  the  jury  at  liberty,  in  such  a  case,  to  con- 
sider a  refusal  to  furnish  books  and  papers  as  one 
of  the  reasons  upon  which  to  presume  a  deed ;  and 
instruction  from  the  court  which  permits  them  to 
do  so  is  erroneous. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States, 


holden  in  and  for  the  Eastern  District  of  Peon 
sylvania.  It  was  an  ejectment  brought  b; 
Eustace,  a  citizen  of  the  State  of  Virginia 
against  the  plaintiffs  in  error,  for  two  pieces  o 
property  in  the  city  of  Philadelphia;  particuku 
jy  described  in  the  declaration.  One  of  then 
fronted  sixty-six  feet,  upon  Chestnut  Street 
being  upon  the  west  side  of  Schuylkill  Seveutj 
Street,  and  the  other  was  on  the  westerly  sidi 
of  South  Sixth  Street,  between  High  and  Chest 
nut  streets,  fronting  twenty-five  feet  on  Sixtl 
Street,  nearly  the  whole  of  the  lot  being  co« 
ered  with  a  large  building.  The  plaintiff  be 
low  (Eustace)  claimed  title  under  a  sheriff* 
sale;  the  defendant  (Hanson)  also  claimed  UUi 
under  a  public  sale,  but  made  under  the  author 
ity  of  the  assignees  of  R.  and  I.  Phillips,  whi 
had  become  insolvent.  Eustace  alleged  that  th 
whole  of  the  proceedings,  both  before  and  afte 
the  insolvency,  were  void  on  account  of  fraud 
and  that,  this  being  so,  there  was  nothing  to  ira 
pair  his  own  title.  The  firm  of  R.  and  I.  Phillips 
which  carried  on  a  very  extensive  commercii 
business  in  Philadelphia,  was  composed  orig 
inally  of  Robert  Phillips  and  Isaac  Phillips 
After  the  death  of  the  former,  which  occurred 
as  will  be  hereafter  stated,  the  partners  wen 
Isaac  Phillips  and  Joseph  L.  Moss,  who  con 
tinued  to  use  the  same  partnership  name. 

In  April,  1830,  Isaac  Phillips  was  regulari; 
naturalized  as  a  citizen  of  the  United  States. ' 

On  the  9th  of  June,  1833,  Herring  and  wul 
conveyed  to  Robert  Phillips,in  fee,  the  properr 
in  Sixth  Street. 

In  December,  1833,  Robert  Phillips  diet) 
intestate;  Isaac  being  then  in  Europe.  Johj 
Moss,  whose  daughtcrlsaac  had  married,  entere* 
*a  caveat  at  the  office  of  the  probate  of  [*60{ 
wills,  to  prohibit  anyone  from  taking  out  lei 
ters  of  administration  upon  his  estate. 

On  the  29th  of  August,  1834,  three  i 
persons  conveyed  each  a  lot  upon  Mulben 
Slreet,  or  Arch  Street,  being  called  by  eithe 
name  (the  three  lots  being  adjoining  to  eacl 
other,  and  making  in  the  whole  sixty-six  feet) 
to  Sarah  Moss  Phillips,  wife  of  Isaac  Phillip 
subject  to  the  payment  of  a  ground  rent  then 
mentioned. 

In  September,  1884,  Isaac  Phillips  enteral 
into  a  contract  with  one  Linck,  a  house-carpen 
ter,  to  build  a  house  for  him  on  the  lot  jus 


Hot*.— Evidence.  A*  to  the  effect  a*  evidence,  of  a 
refxual  of  a  party  to  produce  a  paper,  or  its  destruc- 
tion by  a  party. 

A  pRrty  Is  not  obliged  to  produ  oe  evidenoe  against 
himself,  though  such  evidenoe  is  In  court,  and  he 
has  had  notice  to  produce  it.  Law  v.  Wells,  Peake, 
93  Kenyon. 

If  upon  notice  to  produce  books  of  account  they 
are  not  produced,  this  circumstance  affords  no 
legal  ground  for  any  inference  respecting  then- 
contents,  and  merely  entitles  the  opposite  party  to 
Srove  their  contents  by  parol  evidence.  Cooper  v. 
ibbons,  3  Camp.,  363,  Glbbs.  See  Leeds  v.  Cook,  4 
Esp.,258. 

When  a  document  is  called  for,  and  its  production 
declined,  the  party  so  declining  to  produce  It  can- 
not afterwards  make  use  of  it  for  any  purpose. 
Collins  v.  Oashon,2  F.  ft  F..47 ;  Thompson  v.  Hodg- 
son, 4  P. ft  D.,  142 ;  12  A.  ft  E.,  185;  2  M.  &  Hob.  283; 
4  Jur.,  1202. 

When  a  party  refuses  to  produce  a  deed  at  the 
trial,  and  a  copy  Is  duly  proved,  he  cannot  after- 
wards exclude  it  by  producing  the  original,  and  re- 
quiring it  to  be  proved.  Edmonds  v.  Cballls,  8  D. 
ft  L.,  581 ;  7  C.  B.  jM.  G.  ft  8.),  413. 

Defendant's  refusal  to  produce  his  books  and  pa- 
pers, raises  a  presumption  that  if  produced,  they 
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would  give  a  complexion  to  the  case,  at  least  unf» 
vorable,  If  not  directly  adverse,  to  the  interest  o 
the  party.  Clifton  v.  V.  S.,  4  How.,  IT.  s.,  242.  M7 
The  Luminary,  8  Wheat.,  407 ;  Chaffee  v.  rj.  8„  t 
Wall.,  546;  Baa.  v.  Steele,  3  Wash.  C.  C,  381 :  Unite) 
States  v.  Gilbert,  2  Sumo.,  19, 78. 

The  presumption  of  Innocence  may  be  over 
thrown,  and  a  presumption  of  guilt  be  raised,  bj 
the  misconduct  of  the  party  in  suppressing  or  d> 
straying  evidence,  which  he  ought  to  produce,  oi 
to  which  the  other  party  is  entitled.  1  Greenl.  Er. 
sec.  37. 

Whatever  rule  may  be  laid  down  by  the  courts  <h 
this  subject,  it  would  not  be  possible  in  many  case 
to  prevent  a  jury  from  being  influenced  by  such  a 
suppression  of  evidence ;  and  in  some  cases  tin 
jury  might  very  reasonably  be  influenced  by  it 
Bate  v.  Kinsey.  1  Cr.  M.  ft  K..  41 :  Koe  v.  Harvey.  < 
Burr.,  2484 :  2PhlU.  Ev.,  3d.  Am.  Ed.,  228. 

The  refusal  of  a  party  to  produce  his  books  ant 
papers,  is  not  to  be  regarded  as  prima  facte  en 
denoe  that,  if  produced,  they  would  prove  what 
the  party  calling  for  them  alleges  they  contain 
The  rule  is  this :  the  latter,  in  such  case,  may  (riv* 
secondary  proof  of  the  contents,  if  the  papers  ar» 
shown  or  admitted  to  be  in  the  possession  of  t>H 
adversary ;  and  if  tbe  secondary  evidence  Is  iinper- 
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mentioned  in  Arch  Street,  and  'agreed  to  pay 
■id  Linck  #30,000  for  it.  in  the  manner  stated 
a  (be  contract. 

On  the  1st  of  January.  1885.  R.  &  I.  Phillips 
iased  the  property  in  Sixth  Street  to  one  Saint 
lor  four  years;  R.  &  I.  Phillips  agreeing  to 
mat  in  famishing  to  the  amount  of  $1,000. 
wkkh  was  to  be  refunded  by  Saint  in  the  first 
rer,  after  which  Saint  was  to  pay  $1,600  per 
mum  as  rent. 

On  the  9th  of  June,  1885,  Thompson  and 
wife  conveyed  to  Isaac  Phillips,  his  heirs  and 
mum,  the  Chestnut  Street  property,  subject 
Is  toe  payment  of  an  annual  ground-rent  of 
$2t2  per  annum ;  and  subject  also  to  the  pay- 
ment of  a  mortgage  debt  of  $8,500. 

On  the  33d  of  June.  1885.  Phillips,  having 
Hrcbased  the  ground-rent  thus  reserved  upon 
b>  tot,  received  a  deed  for  it  from  the  then 
owner,  paying  $4,538.38. 

On  the  30th  of  January.  1837,  the  register 
■Ned  a  notice  to  John  Moss,  stating  that,  in 
consequence  of  his  caveat,  no  letters  of  admin- 
itnuion  had  been  taken  out  upon-the  estate  of 
Robert  Phillips,  whereby  the  collateral  in- 
heritance tax  was  unattended  to,  and  the  Com- 
atowealth  was  suffering. 

On  the  4th  of  February,  1887.  letters  of  ad- 
ministration were  granted  to  Isaac  Phillips, 
•ho  gave  the  required  bond  and  security. 

Oa  the  18th  of  February.  1837.  R.  &  I.  Phil- 
ips wrote  to  Eustace,  instructing  him  to  draw 
«•  them  at  ninety  days  for  $30,000  or  $40,000, 
sad  to  send  sterling  or  French  bills. 

On  the  4th  of  March,  1837,  Eustace  drew  a 
hB  of  exchange,  dated  at  Richmond,  upon  R. 
*L  Phillips,  payable  fifteen  days  after  date 
•  the  order  of  Henry  Thassall,  for  $8,085  92, 
•hich  was  accepted  by  the  drawees. 

On  the  20th  of  March.  1887,  Joseph  L.  Moss 
•6*$*]  conveyed  to  David  *8amuel  certain 
property  therein  mentioned,  situated  on  Wal- 
m  Street,  for  the  sum  of  $7,000. 

On  the  22d  of  March  1837,  Isaac  Phillips  and 
Joseph  L.  Moss,  composing  the  firm  of  R.  & 
t  Phillips,  made  a  conveyance  to  Joseph  M. 
loss  ana  David  Samuel,  reciting  that  the  par- 
lies of  the  first  part  had  been  compelled  to 
■spend  payment,  and  conveying  to  the  parties 
•f  the  second  part  "all  and  singular  the  joint 
■ad  several  property  and  estate  of  the  said 
■srties  of  the  first  part,  and  of  each  of  them, 


real  and  personal,  situate,  lying  and  being,  or 
due,  owing  or  belonging  to  them  or  either  of 
them,  within  the  State  of  New  York."  upon 
trust  to  pay  certain  persons  therein  mentioned. 
This  deed  was  verified  and  recorded  in  New 
York  on  the  23d  of  March. 

On  the  24th  of  March,  1837,  Joseph  L.  Moss 
executed  a  warrant  of  attorney,  to  confess 
judgment  in  favor  of  John  Moss,  for  $48,000, 
conditioned  for  the  payment  of  $24,600. 

On  the  25th  of  March,  1887,  David  Samuel 
re-conveyed  to  Joseph  L.  Moss  the  same  prop- 
erty which  Moss  had  conveyed  to  him  on  the 
20th  of  March. 

On  the  27th  of  March,  1837,  a  judgment  was 
entered  up,  in  the  District  Court  for  the  city 
and  County  of  Philadelphia,  in  favor  of  John 
Moss,  against  Joseph  L.  Moss,  for  the  sum  of 
$48,000,  in  conformity  with  the  warrant  of 
attorney  just  referred  to. 

On  the  10th  of  April,  1887,  Isaac  Phillips 
conveyed  to  John  Moss  the  life  estate  which  he 
derived  from  being  tenant  by  the  courtesy,  in 
the  Mulberry  Street  property,  which  has  been 
heretofore  mentioned  as  having  been  conveyed 
to  Sarah  Moss  Phillips,  wife  of  the  said  Isaac, 
on  the  29th  of  August,  1834.  This  property 
was  subject  to  a  ground-rent  of  $231  per  an- 
num, but  is  understood  to  be  considered  in 
Pennsylvania  as  a  fee.  The  consideration  re- 
ceived'by  Isaac  Phillips  is  stated  to  have  been 
$7,102.17. 

On  the  27th  of  May,  1837,  Joseph  L.  Moss 
executed  to  John  Moss  a  bill  of  sale  of  sundry 
articles  of  furniture,  valued  at  $3,950,  to  pay 
in  part  the  judgment  which  had  been  entered 
on  the  27th  of  March  against  the  said  Joseph 
L.  Moss. 

On  the  3d  of  June,  1837,  Isaac  Phillips  ex- 
ecuted to  Joseph  M.  Moss  a  bill  of  sale  of  cer- 
tain furniture,  in  consideration  of  $5,707. 

On  the  22d  of  June,  1837,  Isaac  Phillips,  and 
Sarah,  his  wife,  and  Joseph  L.  Moss,  and  Julia, 
his  wife,  executed  a  deed  to  Joseph  M.  Moss 
and  David  Samuel,  assigning  their  property 
generally,  and  particularly  'describing  [*657 
the  two  pieces  of  property  which  are  the  sub- 
jects of  the  present  suit,  upon  certain  trusts. 
After  providing  for  preferred  creditors,  the 
deed  directed  the  trustees  to  pay  and  satisfy  in 
full,  or  ratably,  all  the  other  creditors  who 
should,  on  or  before  the  21st  day  of  August, 


vigue  and  uncertain,  as  to  dates,  sums,  bound- 
.  — -**-■  every  intendment  and  presumption  shall 
■  against  the  party  who  might  remove  all  doubt 
■T  Producing  toe  burner  e  vldenoo.  Life  and  Fire  I ns. 
">■  v-Tbe Mechanics'  Fire  Ins.  Co.,  7  Wend., 31,33, 34. 
All  Inferences  from  It  shall  be  taken  most  strong- 
SJMniast  the  party  refusing;  to  produce.  Thayer 
v-jtaaiietex  Mutual  Fire  Ins.  Co.,  10  Pick..  329. 
*J*T  fair  presumption  that  can  arise  is  to  be 
against  such  party,  as  to  these  parts  of  the 
~tta  which  do  nut  appear  from  the  secondary 
Sumington  v.  M'Lin.,  1  Dev.  &  Batt., 

9. 

tact  that  a  party  refuses  to  produce  his  books 
atrial  is  not  alone  sufficient  to  establish  a 
rot  disposition  of  the  books  with  intent  to 
^-i -■--  the  adverse  party.  Burr  v.  Am.  Spiral 
•J**  Butt.  Co.,  8  Abb.  N.  C,  408 ;  8.  C,  81  N.  Y., 
»:  «*miiu;, n  Hun,  188. 

.  fsswj  ref uacs  to  produce  at  the  trial  a  written 
""""at  material  to  the  case  after  being  notified 
*****>•  every  inference  in  resi>ect  to  the  contents 
Jjajwj,  whioh  Is  warranted  by  the  evidence,  should 
J*"»*hted  against  him.  Wylde  v.  Northern  B.  K. 
OawHAbb-lTY.,  213;  53  N.  Y..  1S6. 

*raCRfasa|  to  produce  does  not  supply  the  place 
Howibd  j.  u.  s.,  Book  11. 


of  secondary  evidence  so  as  to  raise  a  presumption 
that  the  fact  is  as  alleged :  but  it  aids  the  secondary 
evidence  by  a  presumption  In  favor  of  the  con- 
struction of  It  most  adverse  to  the  party  refusing. 
Caken  v.  Continental  Life  Ins.  Co.  of  N.  Y.,  69  N. 
Y..  300, 306 ;  reVg,  14  8uper.  Ct.  (J.  &  8.),  296. 

And  a  party  refusing,  on  notice,  to  produce  a 
paper  in  his  possession  or  under  his  control,  and 
thus  obliging  his  adversary  to  resort  to  parol  or 
secondary  evidence  of  its  contents,  cannot  be  al- 
lowed to  contradict  the  secondary  evidence  thus 
given,  without  producing  the  papor  itself.  Bogart 
v.  Brown,  5  Pick.,  18. 

Indeed,  it  has  been  held,  that  a  party  refusing  to 
produce  a  paper  in  his  possession,  called  for  under 
a  notice  to  produce,  cannot  be  allowed  afterwards 
to  retract  and  put  in  tbe  paper.  Higg  v.  Cockeli, 
6  Carr.  &  Payne.  585. 

The  act  of  a  party  destroying  a  written  instru- 
ment, furnishes  presumptive  jlroof  of  its  due  exe- 
cution ;  but,  before  this  presumption  can  arise,  the 
purport  of  the  paper  destroyed  must  bo  shown 
what  it  is  alleged  to  have  been.  In  other  words,  it 
must  be  identified  in  some  way.  M'Revnolds  v. 
M'Cord,  6  Watts.  288, 290;  Cowper  v.  Earl  Cowper, 
2  P.  Wms.,  720,  752. 
27  *1? 
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1837,  at  twelve  o'clock,  noon,  and  if  resident 
in  Europe,  on  or  before  the  20th  of  October, 
1837,  at  twelve  o'clock,  noon,  execute  and  de- 
liver to  the  said  R.  &  I.  Phillips,  a  full,  valid 
and  general  release.    The  trust  was  accepted. 

On  the  8th  of  July,  1887,  the  property  thus 
conveyed  was  valued  by  appraisers,  appointed 
by  the  Court  of  Common  Pleas,  at  $139,373.69. 
The  Chestnut  Street  property  was  valued  at 
$15,000,  and  the  Sixth  Street  property  at 
$20,000. 

On  the  2d  of  October,  1837,  Phillips  and 
Moss  separately  petitioned  for  the  benefit  of  the 
Insolvent  Law  of  Pennsylvania,  but  did  not 
execute  an  assignment  of  their  property  to 
trustees.  Two  of  the  creditors  opposed  their 
discharge,  but  on  the  19th  of  October  their  op- 
position was  withdrawn,  and  Phillips  and  Moss 
were  severally  discharged. 

On  the  17th  of  November,  1837,  Isaac  Phil- 
lips, as  the  administrator  of  Robert  Phillips, 
represented  to  the  Orphans'  Court  that  the  said 
Robert,  at  the  time  of  his  death,  was  seized  in 
fee  of  the  Sixth  Street  property ;  that  he  owed 
the  petitioner  the  sum  of  $35,473.85  and  prayed 
for  an  order  to  sell  the  property.  Whereupon 
the  court,  on  due  consideration,  granted  the 
prayer  of  the  petitioner,  and  awarded  an  order 
of  sale  accordingly. 

In  December,  1837,  an  action  was  brought 
by  the  Farmers'  Bank  of  Virginia  against  Phil- 
lips and  Moss,  trading  under  the  firm  of  R.  & 
I.  Phillips,  in  the  District  Court  of  the  city  and 
County  of  Philadelphia,  upon  the  bill  of  ex- 
change drawn  upon  them  by  Eustace  as  before 
mentioned. 

On  the  19th  of  January,  1838,  Isaac  Phillips, 
as  administrator  of  Robert,  reported  to  the  Or- 
phans' Court  that  he  had,  on  the  26th  of  De- 
cember, sold  the  Sixth  Street  property  to  David 
Samuel  and  J.  Mora  Moss,  assignees  of  R.  &  I. 
Phillips,  for  $22,500,  which  sale  was  duly  con- 
firmed. 

On  the  22d  of  January,  1838,  a  judgment 
was  entered  in  the  District  Court  against  R.  & 
I.  Phillips,  at  the  suit  of  the  Farmers'  Bank  of 
Virginia  for  the  sum  of  $9,541.58,  subject  to 
the  defendants'  discharge  under  the  insolvent 
laws  of  Pennsylvania. 

658*]  *On  the  30th  of  January,  1838.  Isaac 
Phillips,  as  administrator  of  Robert,  executed 
a  deed  for  the  Sixth  Street  property  to  David 
Samuel  and  Joseph  Mora  Moss,  assignees  of  R. 
&  I.  Phillips;  which  was  ratified  and  confirmed 
by  the  Orphans'  Court. 

On  the  19th  of  March,  1838,  a  fieri  facia* 
was  issued  upon  the  judgment  obtained  in 
March,  1827,  by  John  Moss  against  Joseph  L. 
Moss,  for  $48,000.  the  proceedings  upon  which 
were  set  aside  on  the  5th  of  May  for  irreg- 
ularity. 

On  the  11th  of  May,  1838,  Eustace  filed  a 
bill  in  equity,  in  the  Court  of  Common  Pleas 
against  R.  &  I.  Phillips  and  their  assignees, 
claiming  that  the  proceeds  of  certain  notes  and 
bills  should  be  specifically  applied  to  the  pay- 
ment" of  his,  the  said  Eustace's,  claim. 

On  the  12th  of  May,  1838,  an  alias  venditioni 
exponas  was  issued  upon  the  judgment  in  the 
case  of  John  Most  v.  Joseph  L.  Moss,  and 
on  the  4th  of  June  the  sheriff  sold  to  John  Moss, 
for  $150,  the  interest  of  Joseph  L.  Moss  in  the 
Walnut  Street  property. 
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On  the  8th  of  June,  1838,  the  judgment 
which  the  Farmers'  Bank  of  Virginia  had  ob- 
tained against  R  &  I.  Phillips  was  entered  for 
the  use  of  Eustace,  upon  which  a  fieri  faeint 
was-  issued  on  the  12th  of  September.  The 
sheriff  levied  upon  several  pieces  of  property, 
amongst  which  were  the  two  which  are  the 
subject  of  the  present  suit,  viz.,  the  Chestnut 
Street  and  Sixth  Street  properties. 

On  the  29th  of  September,  1838,  the  subject 
of  the  insolvency  of  Phillips  and  Moss  wis 
brought  before  the  Court  of  Common  Pleas, 
which  passed  an  order  permitting  the  petitioners 
to  sign  the  assignments  annexed  to  their  peti- 
tions, and'directed  the  date  of  said  assignments 
to  be  filled  up,  as  of  that  day;  and  that  the 
time  from  which  said  assignments  should  take 
effect  should  thereafter  be  determined  by  the 
proper  authority;  and  the  court  refused  to  alter 
the  appointment  of  assignees,  made  at  the  time 
the  petitioners  were  sworn  and  discharged,  tn 
wit,  in  the  Term  of  December,  1837.  TIM 
trustees  gave  bonds  on  the  same  day. 

From  September,  1838.  to  April  24th.  1839, 
there  were  five  writs  of  venditioni  exponas  is 
sued  on  the  judgments  which  the  Farmers 
Bank  of  Virginia  had  against  R.  &  I.  Phillips, 
all  of  which  writs  and  the  proceedings  uno« 
them  were  set  aside  for  irregularity.  On  the 
24th  of  April,  a  pluries  venditioni  exponas  wai 
issued.  But  before  the  sale  was  made,  viz., 
on  the  30th  of  April,  1839.  the  assignees  of  R 
&  I.  Phillips  sold  at  public  sale,  at  the  Phila 
delphia  Exchange,  *the  Chestnut  Street  1*65£ 
and  Sixth  Street  properties  to  William  R.  Han 
son,  one  of  the  defendants  in  the  suit  below; 
and  one  of  the  present  plaintiffs  in  error,  at  tin 
following  prices,  viz.,  the  Chestnut  Street  prop 
erty  for  $16,000,  and  the  Sixth  Street  property 
for  $20,500.  Both  properties  were  aavertisei 
as  clear  of  all  incumbrances,  title  indisputable 

At  the  sale  the  following  notice  was  read : 

"Bidders  will  please  take  notice  that  tli 
property  on  the  north  side  of  Chestnut  street 
42  feet  west  of  Schuykill  Seventh  Street,  beini 
66  feet  front,  by  158  feet  deep;  and  also  ths 
on  the  west  side  of  Delaware  Sixth  Street 
between  Market  and  Chestnut  streets,  formerl 
known  as  Rubican  Hotel,  have  been  levk- 
upon  as  the  property  of  the  late  firm  of  R.  i 
I.  Phillips,  and  are  actually  advertised  by  lis 
sheriff;  and  that  the  right  of  the  assignees  <j 
R.  &  I.  Phillips  to  convey  any  title  to  either  o 
said  properties  is  disputed  and  denied. 

C.  Fallon." 

On  the  10th  of  May,  1839,  the  assignees  e.i 
ecuted  deeds  to  Hanson  for  the  Chestnut  Strrt 
and  Sixth  Street  properties. 

On  the  20th  of  May,  1839,  the  sheriff,  uod« 
the  last  writ  of  venditioni  exponas,  issued  in  tli 
case  of  The  Farmers'  Rink  of  Virginia  i 
R.  <fe  I.  Phillips,  set  up  and  exposed  to  publi 
sale  several  pieces  of  property,  amongst  whin 
were  the  Chestnut  Street  and  Sixth  Strvi 
properties,  for  which  Christopher  Fallon  t* 
came  the  highest  bidder  and  purchaser. 

On  the  22d  of  June,  1839.  the  sheriff  ex 
cuted  a  deed  of  the  above  to  Fallon,  who.  c 
the  11th  of  September  conveyed  them  to  Et 
stace,  the  plaintiff  in  the  suit  below. 

In  October,  1839,  Eustace  brought  an  ejet 
ment  to  recover  possession. 

The  cause  came  on  for  trial  in  Octobc 
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1840.  The  facte  stated  above  were*  established 
by  proof,  and  evidence  farther  offered  to  show 
thai  the  property  in  Sixth  Street  was  recog- 
nized by  the  firm  of  R.  &  I.  Phillips  as  part- 
nership property;  that  an  account  was  opened 
with  it  on  the  books,  and  the  taxes  paid  by  the 
firm.  On  the  part  of  the  defendant,  evidence 
wis  offered  to  show  that,  at  the  time  of  the 
death  of  Robert  Phillips,  there  was  another 
brother  living  besides  Isaac,  who  was  called 
Samuel,  and  also  that  two  children  of  a  third 
brother,  named  Lawrence,  were  living;  that 
the  Walnut  Street  property  was  not  included 
in  the  assignment,  because  it  was  thought  that 
660*]  *the  incumbrances  upon  it  were  so 
heavy  as  to  destroy  its  value  as  property. 

In  an  early  stage  of  the  trial,  the  counsel  for 
the  plaintiff  gave  notice  to  the  defendant  to 
produce  the  books  and  papers  belonging  to  the 
Inn  of  R  &  I  Phillips.  After  the  testimony 
was  closed,  the  court  called  on  the  plaintiff  s 
counsel  to  proceed  to  address  the  jury,  at 
which  time  a  large  number  of  books  were 
brought  into  court,  said  to  be  the  books  of  R. 
&  L  Phillips,  and  the  inspection  of  them  was 
offered  to  the  plaintiff's  counsel;  but  the  court 
■aid  it  was  too  late,  and  they  would  not  permit 
time  to  be  taken  up  in  that  stage  of  the  case. 

The  court  having  delivered  a  charge  to  the 
jury,  a  verdict  was  found  by  the  latter  for  the 
plaintiff;  but  the  following  exceptions  were 
taken  to  the  charge: 

"Mr.  Joseph  L.  Moss  and  Isaac  Phillips, 
the  defendants  in  the  judgment,  have  been 
devested  of  all  their  interest,  either  by  their 
voluntary  assignment  in  June,  1837,  and  the 
proceedings  under  the  Insolvent  Act  in  Octo- 
ber following,  or  the  sheriff's  sale  in  May, 
1838.  They  can  set  up  no  title  adverse  to  the 
plaintiff,  and  though  the  assignment  in  June 
nay  be  perfectly  valid,  they  have  no  right  to 
retain  possession,  unless,  perhaps,  with  the 
went  of  the  assignees,  under  their  title,  as 
distinct  from  theirs.  Mr.  Joseph  M.  Moss  and 
David  Samuel  have  no  legal  estate  in  the  prop- 
erty; their  deed  to  M.  Hanson  devested  their 
interest  in  May,  1839:  they  have,  therefore,  in 
themselves,  no  right  to  retain  possession; 
though,  if  they  are  in  possession,  they  may 
defend,  under  the  assignment,  and  the  title  of 
X.  Hanson,  as  a  purchaser  from  them,  unless 
ron  privity  exists  between  them  and  the  de- 
fendants in  the  judgment  as  prevents  them 
from  setting  up  an  outstanding  title — a  ques- 
tion which  is  not  very  important  in  this  case, 
and  might  rather  tend  to  make  it  more  com- 
plicated than  is  necessary,  by  discussion." 

And  thereupon  the  said  defendants  further 
ncepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

/'It  is  further  objected  to  the  plaintiff's 
right,  that  having  accepted  a  judgment,  sub- 
ject to  the  discharge  of  the  defendants  under 
the  insolvent  law,  he  took  it,  subject  to  all 
its  incidents  and  effects,  whereby  he  can  come 
npon  the  property  of  the  debtors  only  as  a 
661*]  *general  creditor,  on  an  equal  footing 
with  all  others,  through  the  intervention  of  the 
trustees,  or  in  their  name.  This  is,  however, 
■wt  the  true  construction  of  the  agreement;  it 
means  thai  by  confessing  judgment,  the  de- 
fendant waived  no  rights  or  exemptions  which 
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accrued  to  him  by  the  discharge;  it  left 
him  free  to  claim  freedom  from  arrest  on  any 
process  on  the  judgment,  or  any  other  right 
secured  by  the  law ;  but  it  left  the  plaintiff  at 
liberty  to  pursue  any  property  which  had  be- 
longed to  the  defendants,  by  a  proceeding  ad- 
versary to  a  purchaser  under-  him.  or  any 
assenting  creditor.  If,  notwithstanding  any 
previous  assignment,  either  voluntary  or  under 
the  insolvent  law,  there  was  any  property  to 
which  his  judgment  could  attach,  there  was 
nothing  in  the  assignment  or  its  legal  effects 
which  prevents  the  plaintiff  from  pursuing  it 
by  legal  process,  till  by  its  consummation  by  a 
sheriff's  sale  and  deed  acknowledged,  he  put 
himself  in  a  position  to  assert  bis  pretensions  in 
a  court  of  law,  or  which  could,  in  any  manner, 
compel  him  to  come  in  under  either  assign- 
ment, or  lose  his  debt. 

"  As  a  judgment  creditor  he  might  contest 
with  the  assignees  under  the  voluntary  assign- 
ment, the  validity  of  their  title,  or  that  of  any 
person  claiming  under  them,  or  the  right  of 
the  trustees  under  the  insolvent  assignment; 
and  if  be  could  defeat  the  right  thus  claimed, 
the  property  was  open  to  his  claim,  if  he  could 
establish  it.  In  endeavoring  to  do  so  by  this 
suit,  we  think  he  is  not  acting  inconsistently 
with  the  terms  on  which  the  judgment  was 
confessed;  the  defendants  disclaim  all  interest 
in  the  property  from  the  time  of  their  first  as- 
signment, and  are,  therefore,  not  competent  to 
question  the  plaintiff's  right  to  try  title  with 
others.  On  a  contrary  construction,  he  would 
be  compelled  to  acquiesce  in  the  exclusion 
from  the  benefits  under  the  assignment,  by  not 
having  released  in  time;  or  if  it  was  inopera- 
tive, to  come  in  only  as  a  general  creditor  for 
his  ratable  proportion  of  the  available  effects 
of  the  insolvents.  We  think  this  objection  is 
not  sustained." 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to 
the  jury,  to  wit: 

"  It  is  next  objected  that  the  plaintiff  is  pre- 
cluded from  contesting  the  validity  of  the  as- 
signment of  June,  1837,  by  having  filed  a  bill 
in  equity,  admitting  its  effect,  and  claiming 
under  it,  on  the  same  principle  which  binds  a 
creditor  who  takes  his  dividend  under  it. 
•That  principle  is  undoubtedly  a  sound  [*662 
one,  but  we  cannot  perceive  its  application  to 
this  case. 

"  The  bill  states  the  fact  of  an  assignment — 
its  acceptance  by  the  assignees — their  action 
under  it,  with  the  consequences  of  such  action 
on  the  equitable  rights  of  the  plaintiff;  without 
affirming  or  denying  the  legal  efficacy  of  the 
assignment,  he  alleges  that  the  assignees  have 
made,  or  are  about  to  make  a  disposition  of 
certain  specified  notes,  in  violation  of  an 
agreement  between  the  plaintiff  and  the  as- 
signees, prejudicial  to  his  interest  and  rights. 
He  asks  the  court  to  interfere,  for  the  purpose 
of  protecting  him  from  the  effects  of  the  as- 
signment, to  prevent  the  assignees  from  divert- 
ing the  notes  or  their  proceeds  from  the  pur- 
poses agreed  upon  by  the  assignors  before  the 
assignment;  he  avers  this  agreement  to  be 
binding  on  the  assignees,  who  are  not  author- 
ized, on  principles  of  equity  to  apply  this  fund 
to  the  purposes  of  the  assignment.    It  is  con- 
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scqnently  a  disaffirmance  of  the  terms  and  con- 
ditions prescribed  by  the  assignors — a  claim 
to  the  whole  of  the  notes  and  proceeds,  for  his 
own  sole  benefit,  in  opposition  to  the  claims  of 
every  other  creditor.  The  whole  bill  is  founded 
on  the  equitable  obligation  and  duty  of  the 
assignees  to  apply  this  portion  of  the  assigned 
effects,  contrary  to  the  express  terms  of  the 
assignment,  on  the  ground  that  for  the  causes 
alleged,  the  law  of  equity  controls  its  effect, 
and  must  regulate  their  distribution  of  the 
funds.  On  these  principles  the  equitable  claim 
of  the  plaintiff  to  this  portion  of  the  personal 
property  assigned,  is  as  adverse  to  the  assign- 
ment as  his  legal  claim  to  the  real  estate  in 
controversy.  The  difference;  between  the  two 
claims  is  this:  in  the  bill  in  equity  the  plaint- 
iff avers  the  delivery  of  the  notes  to  the  as- 
signees— that  they  were  payable  to,  and  in- 
dorsed by  Robert  and  Isaac  Phillips — that  hav- 
ing then  come  to  their  hands,  his  remedy  to 
recover  possession  af  the  unpaid  notes,  or  the 
proceeds  of  those  which  are  paid,  is  in  equity. 
Whether  his  remedy  is  at  law  or  in  equity,  is 
for  the  court,  before  whom  the  bill  is  pending, 
to  decide;  the  object  of  a  suit  in  either  court 
would  be  the  same;  the  question  in  both  must 
bo— in  whom  is  the  right  to  the  notes  or  their 
proceeds — as  it  is  in  this  case,  in  whom  is  the 
right  of  possession  to  the  real  estate?  In  the 
one  case  the  validity  of  the  assignment  in  pass- 
ing the  right  to  these  notes  to  the  creditors 
under  the  assignment,  is  as  much  contested  by 
(he  plaintiff  as  it  is  in  the  other;  the  fact  of  an 
assignment  U  admitted  in  both,  but  the  plaint- 
iff takes  different  modes  of  avoiding  its  effects. 
663*3  *"  Having  accepted  and  acted  in 
execution  of  the  trust, the  assignees  cannot  deny 
the  validity  of  the  assignment;  the  law  places 
their  action  under  the  supervision  of  a  court, 
to  whom  the  plaintiff  applies  for  the  applica- 
tion of  a  specific  fund  to  his  exclusive  benefit, 
notwithstanding  the  contrary  application  by 
the  assignees,  under  the  requisitions  of  the 
assignment. 

"  Had  the  plaintiff  resorted  to  a  court  of 
equity  for  a  remedy  as  to  the  land  in  contro- 
versy, in  virtue  of  his  sheriff's  deed,  he  must 
have  stated  his  case,  as  he  has  done  in  his  bill 
in  equity  in  relation  to  the  notes,  praying  for  a 
re-conveyance  of  what  was  not  sold,  an  account 
for,  and  payment  of  what  had  been  sold,  on  the 

f  round  that  the  property  did  not  pass  in  equity 
y  the  assignment,  and  that  in  the  hands  of  the 
assignees,  it  remained  subject  to  his  paramount 
right  as  a  creditor  attempted  to  be  defrauded 
by  it.  Broader  irround  might  be  taken  in  the 
latter  than  in  the  former  case;  the  plaintiff 
might  rest  his  claim  to  the  notes,  on  the  princi- 
ples of  equity  implanted  in  his  case,  without 
an  allegation  of  fraud  in  fact,  while  be  might 
put  his  claim  to  the  land  on  every  ground  of 
fact,  law,  and  equity,  which  his  case  covered; 
but  when  his  object  is  to  paralyze  the  assign- 
ment, either  as  to  the  notes  or  land,  he  cannot 
be  held  to  affirm  or  claim  under  it 

"  So  long  as  he  claims  adversely  to  the  terms 
and  conditions  upon  which  the  assignees  must 
act  pursuant  to  the  assignment,  he  may,  accord- 
ing to  the  nature  of  his  case,  apply  to  a  court 
of  equity,  to  compel  them  to  execute  the  trust, 
according  to  their  legal  and  equitable  obliga- 
tions; or  apply  to  a  court  of  law,  on  the  ground 
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that  the  assignment  passed  no  legal  right  to 
personal  or  real  property.  In  resorting  to  a 
court  of  equity  in  one  case,  and  a  court  of  law 
in  the  other,  the  plaintiff  is  at  liberty  to  choose 
his  ground  in  affirming  or  disaffirming  the  legal 
effect  of  the  assignment  in  creating  a  trust. 
The  assignees  are  precluded  from  a  choice;  they 
have  fastened  on  themselves  a  trust,  either  for 
the  assenting  or  dissenting  creditors,  which  the 
appropriate  court  will  carry  into  execution,  ac- 
cording to  its  settled  principles.  As  the  trust 
may  be  a  legal  or  equitable  one,  its  execution  is 
enforced  at  law  or  in  equity;  as  to  one  portion 
of  the  assigned  property,  the  proper  remedy 
may  be  at  law,  and  as  to  the  other,  in  equity; 
yet  the  pursuit  of  one  can  be  no  bar  to  the 
other,  unless  the  grounds  respectively  assumed 
are  wholly  incompatible.  A  creditor  who  asks 
for  such  an  execution  of  a  trust  as  puts  him  in 
*tbe  same  situation  as  if  a  trust  never  F*664 
existed,  and  defeats  the  objects  intended  to  be 
effected  by  the  creation  of  the  trust,  by  direct- 
ing the  subject  of  the  trust  from  those  for 
whom  it  was  designed  to  himself,  cannot  be 
said  to  claim  a  benefit  from  the  trust,  or  to 
affirm  what  be  disaffirms.  By  pursuing  this 
course,  he  gives  up  no  right  which  he 
could  assert  at  law,  by  invalidating  the 
instrument  creating  the  trust  —  his  objects 
are  the  same;  the  results  of  a  decree  in 
equity,  or  a  judgment  at  law,  are  the  same, 
when  his  rights  are  established  to  the  same  ex- 
tent as  they  existed  before  the  assignment,  or 
as  if  it  had  never  been  made.  Should  the 
plaintiff  obtain  a  decree  in  his  favor,  as  to  the 
notes  and  their  proceeds,  he  thus  farannulstbe 
assignment,  that  it  no  longer  impairs  bis  rights, 
and  is  used  by  a  court  of  equity  as  the  mere 
instrument  for  the  purposes  of  justice,  and  a 
conduit  to  the  equitable  jurisdiction  which  it 
exercises  over  the  trustee.  Should  he  obtain  a 
judgment  at  law,  an  execution  gives  him  all 
the  fruits  of  a  decree  in  equity — the  different 
modes  of  proceeding  being  but  the  varied 
means  of  effecting  the  same  object.  We  are, 
therefore,  of  opinion  that  the  filing  and  pend- 
ing of  the  plaintiff's  bill  in  equity  does  not,  in 
law,  impair  his  rights  to  proceed  by  ejectment 
to  recover  the  property  now  in  dispute,  any 
more  than  bringing  and  prosecuting  the  present 
action  would  prevent  him  from  prosecuting  his 
bill  in  equity.  This  objection  must  consequently 
fail." 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

"  Another  objection  to  our  entering  on  an 
investigation  of  this  case  is  founded  on  the 
decisions  of  the  Supreme  Court  of  this  State, 
in  the  case  of  Fault  v.  PhiUipt,  which  it  is  said 
established  the  validity  of  this  assignment,  and 
is  obligatory  on  this  court,  on  the  principle* 
which  It  has  adopted  and  acted  on  uniformly. 
We  cannot  so  view  it.  That  was  a  bill  in 
equity,  praying  for  an  injunction  against  any 
proceedings  under  the  assignment,  on  account 
of  its  invalidity  for  the  causes  set  forth  in  the 
bill,  being  acts  of  alleged  fraud  on  the  part  of 
Joseph  L.  Moss,  one  of  the  assignors;  an  in- 
junction was  granted,  but  on  the  coming  in  of 
the  answer,  there  appeared  a  positive  denial  of 
fraud,  and  of  every  fact  on  which  the  equity 
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of  the  plaintiff  depended.  A  motion  to  dis- 
solve the  injunction  was  made  and  heard  on 
die  bill  and  answer  alone;  the  court  dissolved 
the  injunction,  the  only  effect  of  which  was, 
that  assuming  the  answer  to  be  true,  as  the 
665*1  'court  were  bound  to  do  in  the  then 
state  of  the  case,  all  action  upon  it  was  sus- 
pended till  evidence  was  taken,  and  the  cause 
came  to  a  final  hearing,  when  it  will  be  com- 
petent for  the  plaintiff  to  disprove  the  answer, 
and  support  the  allegations  of  his  bill.  In  the 
meantime,  the  merits  of  the  cause  remain  ait 
open  as  before;  the  injunction  was  granted  on 
the  prima  facie  case  stated  in  the  bul  and  ex- 
hibits, but  as  the  whole  equity  of  the  plaintiff 
was  denied,  the  prima  facie  cafe  was  rebuttod, 
whereby  the  parties  now  stand  as  if  the  court 
had  not  acted  on  the  bill;  an  interlocutory 
order,  in  granting  an  injunction,  or  taking  it 
off.  has  no  effect  on  the  rights  of  either  party 
at  the  hearing.  The  facts  set  up  or  denied  in 
the  answer,  can  neither  be  considered  as  estab- 
lished or  negatived:  for  the  purposes  of  the 
motion  to  dissolve  the  injunction,  the  answer 
was  taken  as  true;  it  has  performed  its  office, 
leaving  its  future  effect  dependent,  in  the 
opinion  of  the  court,  on  the  effect  of  opposing 
evidence  on  the  part  of  the  plaintiff.  Had  the 
decisions  of  the  court  been  made  on  a  hearing 
of  the  cause  on  the  pleadings,  exhibits,  and 
evidence,  it  would  have  been  entitled  to  great 
weight  in  our  mind,  and  yours,  on  the  facts 
before  them,  and  perhaps  conclusive  on  matters 
of  law;  certainly  so.  If  their  decree  had  been 
founded  on  any  State  law,  statute  or  common, 
which  was  local,  and  not  in  conflict  with  the 
laws  of  the  Union." 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tion* of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

"It  has  also  been  contended.,  that  whatever 
nay  be  the  effect  of  the  assignment  of  June, 
1037.  on  the  rights  of  the  parties,  or  if  it  is 
wholly  void,  the  estate  of  the  assignors  passed 
to  the  trustees  appointed  by  the  court,  on  the 
discharge  of  Moes  and  Phillips,  under  the  in- 
solvent law  of  1886,  by  the  force  of  the  law 
and  the  discharge,  from  the  time  of  the  filing 
the  petitions  for  the  benefit  of  the  act,  so  that 
there  was  no  interest  in  the  defendant  on  which 
the  judgment  under  which  the  plaintiff  claims 
could  attach.  If  this  position  is  well  taken,  it 
takes  away  all  right  in  either  the  plaintiff,  the 
assignees,  or  Mr.  Hanson,  to  the  property  in 
controversy;  for  if  it  is  still  vested  in  the 
trustees  for  the  benetK  of  all  the  creditors  of  the 
insolvent,  without  any  assignment  made  by 
them,  then  as  the  trustees  have  made  no  con- 
veyance, the  plaintiff's  judgment  was  no  lien 
on  their  rights;  and.  if  the  assignment  of  June, 
1837,  is  void,  Mr.  Hanson  has  no  right. 
666*]  *"  As  this  position  is  founded  on  the 
words  of  the  thirty-fourth  section  of  the  In- 
solvent Act,  it  becomes  necessary  to  examine 
in  various  provisions,  in  order  to  ascertain  the 
intention  of  th/:  Legislature  in  this  particular. 

"  By  the  Ann  section,  the  courts  of  common 
plea*  have  power  to  grant  relief  to  insolvent 
debtors,  '  on  application  made  in  the  manner 
hereinafter  provided.'    (Purdon,  5<K) 

"Sec.  2.  '  The  jurisdiction  of  the  said  court 
rat  be  exercised  as  follows,  and  not  other- 
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wiso,'  viz. :  '  by  sec.  0,  the  petitioner  must  pre- 
sent a  statement  of  his  estate,  effects,  and  prop- 
erty, debts  due  by  him,  &c. ;'  by  sec.  12,  he 
must  exhibit  a  true  account  of  his  debts,  cred- 
its, and  estates,  and  shall  satisfy  the  court  that 
he  has  neither  concealed  or  conveyed,  for  his 
own  use,  or  for  any  of  his  family  or  friends, 
or  whereby  to  expect  any  future  benefit  to  him 
or  them,  any  part  of  his  estate,  effects,  or 
credits. 

"  Sec.  18  directs,  that  if  he  shall  be  entitled 
to  relief,  he  shall  take  an  oath  that  he  will  de- 
liver up,  and  transfer  to  his  trustees,  for  the 
use  of  his  creditors,  all  his  property,  debts, 
rights,  and  claims.  <&c. ;  that  he  has  not  given, 
sold,  or  intrusted  any  part  of  his  property, 
rights,  or  claims,  to  any  person,  whereby  to 
defraud  his  creditors,  or  any  of  them,  or  to  re- 
ceive or  expect  any  profit,  benefit,  or  advantage 
thereby. 

"  Sec.  14.  'The  petitioner  shall  thereupon 
execute  an  assignment  of  all  his  estate,  prop- 
erty, and  effects  whatever,'  to  such  trustees  as 
may  be  nominated  by  his  creditors,  or  appoint- 
ed by  the  court. 

"Sec.  IS.  When  such  assignment  shall  have 
been  executed,  the  court  shall  make  an  order 
of  discharge ;  and  then  follows  the  thirty -fourth 
section,  enacting  that,  '  The  trustees  appointed 
as  aforesaid,  shall  be  deemed  to  be  invested 
with  all  the  estate  and  property  of  theinsolvent, 
at  the  time  of  filing  his  petition,  subject  to  ex- 
isting liens,  and  the  trustees  shall  take  posses- 
sion of  such  property  and  estate,  and  may  sue 
therefor  In  their  own  names,  as  well  as  for 
debts  and  things  in  action,  to  which  there  are 
these  provisos:  1st.  That  no  purchase  or  as- 
signment of  real  estate  in  the  county,  made 
bona  fide  for  a  valuable  consideration,  before 
the  assignment,  to  any  person  not  having  act- 
ual notice  of  the  petition,  shall  be  impeached 
thereby.  2.  Nor  if  situated  out  of  the  county, 
if  so  sold  or  assigned  before  the  recording  of 
the  assignment  in  the  other  county.  8.  Nor  a 
sale  of  personal  property  to  any  person,  not 
having  actual  notice  of  the  petition  or  assign- 
ment. 4.  Nor  if  any  person  pays  a  debt,  or 
delivers  'property  to  the  insolvent,  [*667 
without  actual  notice,  shall  he  be  liable  to  pay 
or  deliver  the  same  to  the  trustees. 

"Sec.  86.  'If  any  insolvent  shall,  prior  to 
such  assignment,  have  conveyed  any  part  of 
his  property  to  his  wife  and  children,  or  either, 
or  to  anyone  in  trust  for  them,  or  to  have  con- 
veyed to  any  other  person  with  intent  to  defraud 
creditors,  the  trustee  shall  have  power  to  recover 
and  dispose  of  the  same,  as  fully  as  if  the  in- 
solvent had  been  seized  or  possessed  thereof 
at  the  time  of  the  assignment.' 

"  From  this  summary  view  of  the  law,  it  is 
evident  that  the  Legislature  intended  that  an 
assignment  should  be  made  before  a  discharge; 
the  sections  subsequent  to  (he  fourteenth  arc 
predicated  on  the  supposition  that  it  had  been 
made,  and  their  most  important  provisions  will 
become  a  dead  letter,  if  none  is  made,  especially 
the  thirty-sixth.  By  referring  to  the  preceding 
Act  of  1814,  it  appears  that  no  assignment  was 
requisite :  but  as  the  Act  of  1886  is  an  entirely 
new  system,  superseding  the  old,  its  requisitions 
cannot  be  overlooked. 

' '  The  fourteenth  section  is  peremptory,  that 
an  assignment  shall  be  executed;  and  the  fif- 
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leenth,  in  terms,  makes  the  discharge  depend- 
ent on  its  Laving  been  done ;  the  making  the 
estate  vest  before  the  assignment,  or  without 
one,  is  restoiing  the  law  of  1814,  by  entirely 
annulling  the  provisions  of  the  fourteenth  ana 
fifteenth  sections  of  the  new  act;  and  making 
it  impossible  to  carry  the  thirty-sixth  section 
into  effect  by  any  other  construction  than  sub- 
stituting petition  for  assignment.  We  are  aware 
of  no  rule  or  principle  of  law  which  justifies 
such  construction  by  the  force  of  the  thirty- 
fourth  section;  it  must  be  taken  in  connection 
with  the  other  parts  of  the  law,  so  as  to  make 
the  system  consistent  in  all  its  parts,  unless  its 
words  exclude  all  construction  and  reference, 
which  in  our  opinion  they  do  not:  on  the  con- 
trary, they  contain  a  reference  which  makes 
them  in  perfect  harmony  with  what  precedes 
and  follows.  Thus,  in  the  fifteenth  section  the 
'trustees  appointed  as  aforesaid,'  necessarily 
refers  to  the  fourteenth  section,  by  which  they 
become  trustees  in  virtue  of  the  assignment; 
they  are  the  persons  to  whom  the  court  direct 
it  to  be  made;  its  execution  is  the  prerequisite 
to  a  discharge  by  the  very  words  of  the  fif- 
teenth section,  and  is  the  only  mode  in  which 
the  petitioner  can  comply  with  the  oath  pre- 
scribed in  the  thirteenth  section. 

"Had  the  law  used  the  term  "assigns,"  instead 
of  "trustees,"  there  could  have  been  no  doubt 
they  are  the  persons  to  whom  the  debtor  swore 
he  would  deliver  and  transfer  all  his  property, 
debts,  rights  and  claims,  in  the  thirteenth  sec- 
tion, to  whom  he  was  bound  to  execute 
668*1  *an  assignment  by  the  fourteenth,  on 
which  alone  the  court  could  discharge  by  the 
fifteenth,  or  give  such  effect  to  their  order 
made  after  the  assignment,  as  declared  in  the 
sixteenth  section.  They  are  assignees  to  all 
intents  and  purposes;  as  such  they  became 
trustees;  but  however  named,  their  character, 
powers,  rights,  and  duties  are  the  same,  and 
were  complete  without  the  thirty-fourth  sec- 
tion, to  vest  in  them  the  estate  of  the  petitioner 
at  the  time  of  the  assignment;  but  the  Legisla- 
ture thought  proper  to  make  provision  for 
transfers  and  conveyances  of  the  estate  and 
effects  of  the  insolvent,  between  the  filing  the 
petition  and  the  execution  of  the  assignment, 
which  was  the  object  of  the  thirty-fourth  sec- 
tion, and  not  to  repeal  any  preceding  provision, 
or  to  dispense  with  the  assignment. 

"  Hence  its  true  construction  is,  that  the  as- 
signment, when  made,  shall  relate  to  the  tiling 
of  the  petition,  so  as  to  cut  out  all  intermediate 
dispositions  by  the  debtor,  except  in  the  cases 
provided  fur  in  the  thirty-fifth  section, which  are 
exceptions  to  the  thirty-fourth,  by  way  of  a 
proviso,  limiting  its  effect.  Such  construction 
gives  effect  to  the  thirty-sixth  section,  according 
to  its  words,  which  it  cannot  have,  if  there  has 
been  no  assignment,  while  it  is  in  harmony 
with  every  preceding  provision,  as  well  as  in 
effectuating  the  intention  of  the  Legislature  in 
requiring  the  execution  of  an  assignment  before 
discharge.  We  cannot  think  it  the  meaning 
of  the  law,  that  a  debtor  should  be  discharged 
who  has  made  no  assignment;  that  there  should 
be  trustees  who  were  not  assignees,  or  that  the 
oath  of  the  petitioner  need  not  be  complied 
with,  as  to  the  act  specially  enjoined  to  be 
done  as  the  basis  of  all  subsequent  action  by 
the  court  of  trustee*. 
428 


"There  is  another  important  view  which 
must  be  taken  of  this  law.  In  conferring  power 
on  the  Court  of  Common  Pleas,  to  grant  relief, 
the  first  section  applies  only  to  an  application 
made  in  the  '  manner  thereafter  directed;'  the 
second  section  directs  that  the  jurisdiction  of 
the  courts  '  may  be  exercised  as  follows,  and 
not  otherwise:'  this  section  is,  consequently,  a 
limitation  on  jurisdiction,  so  far  as  it  applies 
These  words  are  broad  enough  to  extend  to  all 
(he  provisions  of  the  law;  it  is  certainly  no 
strained  construction  to  hold,  that  they  apply 
to  those  acts  which  are  positively  directed  to 
be  done,  before  any  subsequent  action  can  be 
had  pursuant  to  the  law;  and  if  such  should 
be  its  ultimate  construction,  that  the  requisites 
prescribed  are  matters  on  which  jurisdiction 
depends,  the  consequences  may  be  very  serious 
and  alarming.  We  do  not  mean  to  say  that 
such  is  the  true  inference  to  be  drawn  from 
the  words  of  the  law,  or  desire  *to  be  the  [*669 
first  to  give  them  a  judicial  exposition:  our 
duty  is  to  await  the  course  of  the  courts  of  the 
State,  and  to  follow  it,  unless  the  exigency  of 
a  case  requires  us  to  take  the  lead.  We  can 
decide  all  questions  which  have  arisen  under 
this  law,  without  inquiring  into  the  jurisdiction 
of  the  Court  of  Common  Pleas,  on  the  cases  of 
the  parties,  in  this  case;  we  can,  with  perfect 
consistency,  hold  that  the  estate  of  the  insolvent 
does  not  puss  to  the  trustees,  without  an  assign- 
ment, so  as  to  cut  out  the  lien  of  a  judgment 
rendered  after  the  discharge,  but  before  an 
assignment  executed ;  and  at  the  same  time  hold 
the  judgment,  or  order  of  discharge,  to  be  per- 
fectly valid  for  all  the  purposes  declared  by  the 
law.  So  we  lake  this  law  asapplicabletothiscase; 
the  omission  to  make  the  assignment  before  the 
discharge  does  rjot  impair  its  effect  in  protecting 
the  debtor,  but  it  leaves  the  parties  free  to 
assert  their  respective  rights — the  plaintiff  as  a 
creditor  by  original  right  or  by  assignment, 
and  Mr.  Hanson  as  a  purchaser,  notwithstand- 
ing the  provisions  of  the  thirty-fourth  section. 
Other  considerations  tend  to  the  same  con 
elusion.  The  words  of  the  thirty -fourth  section 
are, '  all  the  estate  and  property  of  the  insolvent, 
at  the  time  of  filing  bis  petition,'  which  cannot 
apply  to  the  property  in  question,  because  the 
assignment  made  in  June  preceding  devested 
the  assignors  of  the  whole  estate  and  property 
whether  it  was  valid  or  void,  as  against  credit- 
ors. If  it  was  valid,  till  the  right  of  the  as- 
signors passed  to  the  assignees;  if  it  was  void 
as  to  the  creditors,  it  was  good  between  the 
parties,  and  all  others,  except  the  creditors 
who  were  intended  to  be  defrauded,  or  whom 
it  might  tend  to  defraud.  As  to  them  and  them 
alone,  the  assignors  are  held  to  be  vested  in 
trust,  without  any  other  right,  or  for  any  other 
purpose  than  making  the  property  subject  to 
debts.  So  that  in  any  event  there  was  no  in- 
terest or  right  which  the  assignor  could  pass  to 
the  trustees  for  all  the  crolitors,  either  by 
operation  of  law  under  the  thirty-fourth  section, 
or  by  an  assignment  under  the  fourteenth. 

"The  thirty  fourth  section  provides  only  for 
the  case  of  an  insolvent  having  property  at  the 
lime  of  his  petition,  which  he  had  not  before 
conveyed;  it  is  wholly  silent  as  to  the  case  of 
his  having  conveyed  or  assigned  to  his  wife, 
children,  or  in  trust  for  them,  or  to  any  other 
person,  with  intent  to  defraud  creditors;  such 
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case  is  provided  for  by  the  thirty-sixth  section, 
when  the  insolvent  has  made  an  assignment  to 
trustees  previous  to  his  discharge.  By  making 
this  distinct,  substantive  provision,  the  law 
clearly  excludes  such  conveyance  and  transfer 
from  the  operation  of  the  thirty-fourth  section; 
670*]  thereby  making  a  clear  distinction  •be- 
tween the  property  which  had  never  been 
transferred  before  the  discharge,  and  property 
hid  been  so  transferred  contrary  to  law. 
Whether,  then,  we  look  to  the  provisions  of 
the  insolvent  law  in  connection,  or  the  words 
of  the  34th  section  alone,  we  are  fully  satisfied 
that  an  assignment  by  the  insolvent  at  some 
tone  previous  to  the  discharge,  is  necessary  to 
vet  his  estate  in  the  trustees,  so  as  to  prevent  a 
subsequent  judgment  from  becoming  a  lien. 
This  section,  then.does  not  affect  the  plaintiff 's 
caw.  as  contended  by  the  defendants;  the  judg- 
aent  may  attach,  notwithstanding  the  dis- 
charge, if  we  assume,  as  we  do  at  present,  that 
to  assignment  was  made  before  the  20th  Sep- 
tember, 1888,  after  the  plaintiff  had  made  a 
levy;  an  assignment  was  then  made,  and  this 
brings  up  the  construction  of  the  36th  section, 
which  provides  that  when  a  conveyance  is  made 
prior  to  such  assignment  to  defraud  credit- 
on,  the  trustees  shall  have  power  to  recover 
the  estate  so  conveyed.  It  follows,  that  if  they 
do  recover  it.  it  must  be  distributed  among  all 
the  creditors  in  the  same  manner  as  if  the  in- 
•okent  had  been  seized  or  possessed  of  it,  at 
the  time  of  such  assignment.  So  construed,  this 
lection  would  take  the  property  in  controversy 
from  Mr.  Hanson,  as  a  purchaser  under  the 
aaufnment  of  June,  1837,  however  fair  his 
purchase  may  have  been ;  it  is  very  analogous 
to  the  enacting  clause  of  the  18th  Eliz.,  without 
the  aid  of  the  6th  section  of  that  statute;  there 
noo  proviso  to  except  a  purchaser  for  valuable 
conrideration  without  notice  of  the  fraud  be- 
tween the  assignors  and  assignees.  There  is, 
indeed,  no  declaration  in  terms,  that  the  fraud- 
ulent conveyance  shall  be  void,  but  it  is  done 
is  effect  by  declaring  that  the  trustees  may  re- 
cover and  dispose  of  what  has  been  so  conveyed 
u  fully  and  effectually'  as  if  the  insolvent 
had  actually  been  seized  at  the  time  of  the  as- 
signment, which  to  all  intents  and  purposes 
amah  the  fraudulent  conveyance,  and  takes 
the  estate  from  the  purchaser  under  it,  as  would 
tot  13th  Eliz.,  but  for  the  exception  in  the  6th 
lection. 

"  Literally  construed,  it  would  also  destroy 
the  lien  of  plaintiff's  judgment,  and  any  right 
founded  on  if,  other  than  this  ratable  propor- 
tion of  the  general  effects  of  the  insolvent; 
Siring  it  this  effect,  the  36th  section  would  su- 
persede the  13th  Eliz.,  the  common  law  on 
which  it  is  founded,  and  deprive  the  creditor, 
who  waa  attempted  to  be  defrauded,  of  rights 
which  have  been  unquestioned  for  two  hundred 
ud  seventy  years.  It  has  never  been  doubted, 
that  a  creditor  who  takes  measures  for  avoiding 
»  fraudulent  conveyance  of  real  or  personal 
property,  by  levying  on  and  buying  it  under 
071*]  his  judgment, or  *a  stranger  who  is  such 
purchaser,  shall  hold  and  enjoy  the  property 
for  his  own  use;  and  we  cannot  believe  it  was 
intended  by  the  Act  of  1836  to  uproot  the 
whole  system  of  jurisprudence  which  has  grown 
out  of  the  13th  Eliz..  or  that  it  is  the  fair  con- 
traction 0f  the  provisions  of  the  86th  section. 
HowakdS, 


In  our  opinion,  they  apply  to  a  case  where  no 
creditor  having  previously  acquired  a  lien  or 
right  to  property  fraudulently  conveyed,  the 
trustees  proceed  to  invalidate  the  conveyance; 
and  that  it  does  not  apply  where  the  property 
is  in  the  hands  of  a  bona  fide  purchaser  for 
valuable  consideration,  without  notice  of  the 
fraud  before  the  assignment  made  by  the  in- 
solvent. We  will  not  be  the  first  to  so  construe 
a  State  law,  which  will  produce  the  most  mis- 
chievous effects  on  a  long  settled  system  of 
jurisprudence. 

"  We  have  been  asked  to  consider  the  assign- 
ment as  having  been  made  before  the  discharge, 
but  the  insolvent  record  shows  the  contrary — 
it  shows  the  form  drawn  up,  unsigned,  and 
without  date,  the  actual  execution  by  the  order 
of  the  court  on  the  29th  of  September,  1838,  as 
of  that  date,  together  with  the  refusal  of  the 
court  to  give  it  a  retrospective  effect  to  the  time 
of  the  discharge  or  petition.  This  was  the 
proper  course  to  pursue,  leaving  it  to  be  there- 
after decided  what  was  the  legal  effect  of  the 
proceeding,  when  it  should  be  brought  in  ques- 
tion. 

"There  are  cases  where  a  court  may  order 
that  an  act  be  done  presently,  and  to  take  effect 
as  if  done  before,  but  the  cases  are  few;  the 
power  is  a  delicate  one,  which  ought  to  be  used 
with  extreme  caution,  so  as  to  do  no  injustice 
to  third  persons,  or  in  any  way  prejudice  their 
rights;  when  it  is  intended  to  be  exercised,  it 
should  be  done  in  clear  terms,  and  an  entry 
thereof  made  of  record — it  is  even  then  viewed 
with  much  jealousy,  and  is  never  favored.  ( Vide 
2  Peters,  521,  &c.)*  In  this  case  it  may  well  be 
doubted  whether  the  Court  of  Common  Pleas 
could  give  to  an  assignment  actually  made  in 
September,  1838,  the  effect  of  taking  away  the 
lien  of  a  judgment  rendered  in  January  pre- 
ceding, and  which  the  judgment  creditor  had 
followed  up  by  a  levy,  while  the  assignment 
remained  unexecuted;  that  court  very  proper! y 
refused  to  make  such  order,  and  this  court  will 
not  consider  that  as  having  been  done  which 
was  not  intended,  and  ought  not  to  have  been 
done.    (2  Peters,  522,  523.)" 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

•"Having  disposed  of  these  objec-£*672 
tions,  we  now  proceed  to  another,  which  was 
much  pressed  during  the  trial — that  the  plaint- 
iff had  not  shown  a  legal  title  to  the  property 
in  controversy,  so  as  to  enable  him  to  recover 
in  this  action.  As  this  objection  presents  ques- 
tions of  fact,  as  well  as  of  law,  we  must  refer 
to  the  evidence  of  title,  which  has  been  exhib- 
ited by  the  plaintiff,  as  direct  proof  of  its  being 
in  him  in  virtue  of  the  sheriff's  sale,  together 
with  the  principles  of  law  by  which  the  evi- 
dence must  be  applied. 

•'  A  legal  title  is  the  right  to  real  estate,  de- 
rived from  the  original  owner  of  the  soil,  and 
passed  to  the  party  claiming  it  by  deed,  will, 
descent,  or  legal  process  operating  as  a  deed  by 
force  of  a  law. 

"An  equitable  title  is  one  acquired  without  a 
regular  deed  or  formal  conveyance  of  any  de- 
scription, which  a  court  of  law  considers  as 
a  transfer  of  the  estate  of  one  to  another;  but 
a  title  so  acquired,  as  in  equity,  justice,  and 
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good  conscience  to  vest  the  beneficial  interest — 
the  real  and  substantial  ownership  of  the  prop- 
erty— in  the  person  claiming  it.  In  such  a 
case,  a  court  of  equity,  whose  appropriate  and 
peculiar  jurisdiction  is  to  act  upon  the  con- 
science of  the  person  who  holds  the  formal  or 
legal  title  to  the  property,  compels  him  to  con- 
vey it  to  the  person  to  whom  be  is  bound  in 
good  conscience  to  make  a  complete  title,  thus 
uniting  form  to  substance. 

"As  when  B  sells  to  A.  for  a  price  which  is 
paid  by  A,  who  takes  possession  and  makes 
valuable  improvements,  that  B  holds  the  title, 
and  refuses  or  neglects  to  make  a  deed,  A  is 
the  real  owner  in  equity,  but  B  is  the  owner  in 
law,  and  the  contract  of  purchase  is  by  the 
most  solemn  articles  of  agreement  under  seal, 
with  covenants  to  make  a  deed  on  payment  of 
the  purchase  money.  B  may  turn  A  out  of 
possession  by  ejectment  in  a  court  of  law,  be- 
cause such  courts  cannot  recognize  merely 
equitable  titles.  But  a  court  of  equity  would 
prevent  B  from  following  up  his  legal  right, 
and  order  him  to  convey  it;  such  is  the  course 
and  settled  rule  of  this  court,  though  in  the 
courts  of  this  State.  A  might  successfully  de- 
fend himself  in  an  ejectment.  State  courts  act 
in  the  same  case,  and  at  the  same  time,  as  a 
court  both  of  law  and  equity,  which  we  cannot 
do,  as  the  courts  of  the  United  States  are,  by 
the  Constitution  and  laws,  organized  on  com- 
mon law  principles;  and  though  we  have  full 
common  law  and  equity  jurisdiction,  we  must 
exercise  it  in  distinct  capacities,  as  judges  or 
chancellors,  as  the  nature  of  the  case  may  re- 
quire. 

"There  are,  however,  cases  where  a  court  of 
law  will  not  inquire  whether  the  title  of  a 
plaintiff  is  legal  or  equitable ;  a  tenant  will  not 
673*]  *be  allowed  to  dispute  the  title  of  his 
landlord  while  he  holds  under  him ;  a  defend- 
ant in  a  judgment  cannot  contest  the  title  of 
one  who  holds  a  sheriff's  deed  under  a  sale  on 
the  judgment,  nor  any  person  who  holds  pos- 
session under  them,  by  privity  arising  after  the 
judgment;  in  all  such  cases  the  plaintiff  will 
recover  possession,  so  that  this  objection  can- 
not be  mode  by  Mr.  Joseph  L.  Moss  or  Isaac 
Phillips. 

"So  where  both  parties  claim  under  the 
same  title,  neither  is  bound  to  trace  theirs  be- 
yond the  common  source,  or  to  show  any  other 
right  than  what  appears  there;  the  court  will 
not  inquire  whether  such  title  is  legal  or  equi- 
table. The  right  of  possesion  depends  on  the 
question,  in  which  party  the  title  is  invested. 
Thus,  in  the  present  case,  both  parties  claim 
the  right  of  possession  to  the  Chestnut  Street 
lot,  under  George  Thompson's  deed  to  Isaac 
Phillips.  It  is,  therefore,  not  necessary  for 
the  plaintiff  to  show  the  nature  of  the  title  of 
Thompson,  or  to  trace  it  through  the  title  deeds 
to  the  first  owner;  the  only  contest  between  the 
parties  being,  to  whom  the  right  conveyed  to 
Phillips  has  passed — and  neither  can  call  on 
the  other  for  the  exhibition  of  any  other  title 
than  that  under  which  both  assert  the  right  of 
possession.  As  to  the  house  in  Sixth  Street, 
the  case  may  be  different,  if  the  assignees  have 
any  claim  to  it,  by  anv  other  than  the  title  of 
J.  L.Moss  and  Isaac  Phillips,  or  Mr.  Hanson 
is  clothed  with  the  character  he  assumes,  or 
claims  by  a  title  adverse  or  independent.  He 
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has  assumed  the  position  of  a  bona  fide  pur- 
chaser, for  a  valuable  consideration,  without 
such  notice  as  the  law  requires;  if  this  potation 
is  well  taken,  Mr.  Joseph  M.  Moss  and  Dirid 
Samuel  can  have  no  interest  in  either  piece  of 
property,  or  be  actors  in  the  suit  in  opposition 
to  the  plaintiff  in  any  other  than  a  derivative 
right,  as  before  stated. 

"Claiming  under  the  assignment  of  June, 
1887.  under  the  Orphans'  Court  sale,  or  under 
Mr.  Hanson  as  a  purchaser  from  them,  their 
possession,  if  they  had  any.  on  the  service  of 
the  writ,  must  be  rightful  or  wrongful,  m  the 
case  may  be  in  evidence;  it  is,  however,  clear, 
that  in  their  own  right,  by  the  assignment,  they 
cannot  controvert  the  title  of  Isaac  Phillips  sod 
Joseph  L.  Moss,  or  call  on  the  plaintiff  to  pro- 
duce any  other.  Whether  they  do  claim  under 
the  Orphans'  Court  sale,  how  or  what  they  door 
can  claim  by  it,  will  be  considered  hereafter;  any 
claim  they  can  have  under  Mr.  Hanson  depend* 
on  the  nature  of  his  title,  and  how  be  has  a 
right  to  claim,  and  does  claim  the  property. 

*"  If  he  is  clothed  with  the  charac-  [*674 
ter  he  assumes — that  of  a  purchaser  of  the  title 
of  Robert  Phillips,  in  virtue  of  the  Orphan*' 
Court  proceedings — the  deed  of  Isaac  Phillips 
to  the  assignees,  and  theirs  to  him,  by  a  right 
adverse  to  the  title  of  the  assignees,  as  conveyed 
by  the  assignment,  Mr.  Hanson  may  rely  on  it 
in  opposition  to  the  equitable  right  of  the  as- 
signors, as  a  distinct,  independent  right,  pav- 
ing to  him  in  virtue  of  the  judicial  proceeding!', 
and  not  in  virtue  of  the  assignment.  But  if  lie 
does  not  stand  as  the  purchaser  of  an  adverse 
title,  but  claims  under  the  assignment,  through 
the  deed  of  the  assignees  founded  upon  it.  he 
cannot  contest  the  title  of  the  assignors,  even 
if  he  assumes  another  position  as  a  purchaser. 
which  is  this:  a  purchaser  from  the  assignee*, 
bona  fide,  for  a  valuable  consideration,  without 
any  notice  of  nuy  fraud  in  the  assignment 
Conceding  for  the  present,  that  in  this  position 
he  might  hold  the  property,  though  the  assign 
men!  was  fraudulent,  he  neither  need,  or  cnuM 
contest  the  title  under  which  he  claimed:  for 
such  as  it  was,  his  purchase  would  protect  him 
from  all  the  consequences  of  fraud  between  th« 
assignors  and  assignees,  uuless  it  was  affectMi 
by  the  plaintiff's  judgment  and  proceeding 
upon  it. 

"The  ODly  position,  therefore,  in  which 
Hanson  can  set  up  a  title  adverse  to  that  of 
L.   Moss  and   Isaac  Phillips,  or  call   on 
plaintiff  for  any  other,  is  as  a  purchaser  u 
the  Orphans'  Court  sale;   considering  him 
present  as  so  standing,  the  present  question 
consideration  is,  whether  the  legal  title  of  ' 
Sixth   Street  lot  was   in   the  heirs  of   Rot* 
Phillips,  or  in  Joseph  L.  Moss  and  Isaac 
lips  as  the  firm  of  I;.  &  I.  Phillips,  at  the 
of  the  judgment  in  January,  1838. 

"The  plaintiff  may  show  a  legal  title,  i 
out  producing  a  deed  from  Robert  Phillip* 
R.  ifc  I.  Phillips;  being  a  purchaser  at  tan 
sale,  he  is  not  supposed  to  have  the  title 
or  bound  to  produce,  or  to  account  for 
it  is  sufficient  if  he  can  prove  that  a  deed  < 
existed,  or  if  he  can  prove  such  fact*  as  w 
authorize  a  jury  to  presume  that  one  hml 
made,  if  notice  was  given    to  those  in  m 
possession  it  is  presumed  to  have  bee: 
duce  it  at  the  trial." 

How. 
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And  thereupon  the  defendants  further  ex- 
cepted to  the  following  matters  or  propositions 
of  law  contained  in  the  said  charge  to  the  jury, 
to  wit: 

"  In  an  ordinary  case,  the  jury  must  decide 
from  the  evidence  before  them  what  facts 
bare  been  proved;  but  in  this  case  there  is 
675*]  *one  feature  which  is  rather  unusual, 
ud  to  which  it  is  necessary  to  call  your  special 
titration,  ss  a  matter  which  has  an  important 
bearing  on  some  of  its  prominent  points.  Timely 
solke  was  given  by  the  plaintiff's  counsel  to 
the  counsel  of  the  assignors  and  assignees,  to 

Coos  at  the  trial  the  books  of  R.  &  I.  Phil- 
no  objection  was  made  to  the  competency 
of  the  notice — they  were  called  for,  but  were 
■ot  produced  till  the  day  after  the  evidence  was 
doeed,  and  at  the  moment  when  the  court  had 
called  on  the  plaintiff's  counsel  to  address  the 
JBiT.  No  reason  was  assigned  for  their  non- 
prodoction,  save  the  reference  to  the  illness  of 
Mr.  Moss;  but  Mr.  Phillips  was  in  court;  no- 
tice was  given  to  Mr.  Hanson,  though  none  was 
accessary,  as  the  books  could  not  be  presumed 
to  be  in  his  possession.  That  they  could  have 
teen  produced  before  the  evidence  on  both 
■des  was  closed,  can  scarcely  be  doubted, 
when  so  many  were  produced  afterwards. 
Their  production,  then,  was  no  compliance 
with  the  notice:  the  plaintiff  could  not,  with- 
cat  leave  of  the  court,  have  referred  to  them; 
be  was  not  bound  to  ask  it,  and  had  a  right  to 
proceed,  as  if  they  had  not  been  produced. 

"Mr.  Hanson  had  a  right  to  call  for  the 
books;  claiming  by  an  adverse  title,  he  might 
have  moved  the  court  for  an  order  to  produce 
Hem,  but  he  made  no  effort  to  procure  them ; 
we  ay  so,  because  there  was  no  evidence  that 
be  did  in  any  way  endeavor  to  have  them  pre- 
dated, although  the  court,  in  their  opinion  on 
bc  motion  for  a  nonsuit,  plainly  intimated  the 
elect  of  their  nonproduction. 

"  There  has,  therefore,  been  no  satisfactory 
or  reasonable  ground  assigned  for  their  having 
been  kept  back,  and  the  plaintiff  has  a  fair  case 
far  calling  on  you  to  presume, whatever  the  law 
*ai  authorize  you  to  presume  as  to  the  contents 
of  the  books.  On  this  subject  the  fifteenth  sec- 
tion of  the  Judiciary  Act  has  made  this  pro- 
vision: '  That  all  the  said  courts  of  the  United 
States  (hall  have  power,  in  the  trial  of  actions 
»|  law,  on  motion  and  due  notice  thereof  being 
given,  to  require  the  parties  to  produce  books 
«  writings  in  their  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue, in  cases, 
«nd  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  by  the  ordinary 
rales  of  proceeding  in  chancery ;  and  if  a  plaint- 
iff shall  fail  to  comply  with  such  order  to  pro- 
dote  books  or  writings,  it  shall  be  lawful  for 
the  courts,  respectively,  on  motion,  to  give  the 
like  judgment  for  the  defendant,  as  in  cases  of 
Mosoit;and  if  a  defendant  shall  fail  to  com- 
ply with  such  order  to  produce  books  or  writ- 
ton,  U  shall  be  lawful  for  the  courts,  respect- 
•76*]  ively,  on  *motion  09  aforesaid,  to  give 
judgment  against  him  or  her  by  default.'  This 
■ables  courts  of  law  to  apply  the  same  rules 
*ad  principles,  where  papers  or  books  are  with- 
"SW,  as  have  been  adopted  by  courts  of  equity, 
which  are  these,  in  our  opinion,  as  long  since 
^pressed  in  Atkew  v.  Odenheimer  (1  Baldwin's 

%.  J88,  889.)" 

Howard*. 


And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

"  It  must  not,  then,  be  supposed  that  the 
only  effect  of  the  suppression  or  keeping  back  ' 
books  and  papers.is  to  admit  secondary  evidence 
of  their  contents,  or  that  the  jury  are  confined, 
in  presuming  their  contents,  to  what  is  proved 
to  have  been  contained  in  them :  a  jury  may 
presume  as  largely  as  a  chancellor  may  do, 
when  he  acts  on  his  conscience,  as  a  jury  does, 
and  ought  to  do,  and  on  the  same  principles. 

"  Mr.  Bridges  states  that  he  believes  there  is 
an  entry  on  the  books  of  the  transfer  from 
Herring  to  Robert  and  Isaac  Phillips,  but  don't 
know  how  the  transfer  was  made.  It  is  in 
proof. by  the  clerks  of  Robert  and  Isaac  Phillips, 
that  an  account  was  open  on  their  books  with 
the  Sixth  Street  lot;  that  the  money  of  the  firm 
was  applied  to  the  payment  of  the  considera- 
tion money  to  Herring;  one  of  the  persons  who 
erected  the  new  building  says  he  was  paid  by 
the  notes  and  checks  of  the  firm ;  a  tenant  proves 
that  Joseph  L.  Moss  rented  it  in  the  name  of 
the  firm,  who  furnished  it  to  the  amount  of 
$1,000,  and  the  tax  collectors  prove  the  pay- 
ment of  taxes  by  the  firm.  In  opposition  to 
this  evidence,  the  defendants  offer  nothing;  the 
books  of  the  firm  are  suppressed,  when  they 
could  and  ought  to  have  been  produced ;  and 
the  sole  reliance  in  support  of  the  title  of  Rob- 
ert Phillips,  is  the  deed  from  Herring.  If  you 
believe  the  witnesses, Robert  Phillips  never  was 
the  sole  and  real  owner  of  this  property  on  the 
first  purchase;  and  if  you  think  the  facts  stated 
are  true,  you  may  and  ought  to  presume  that 
if  the  books  had  been  produced,  they  would 
have  shown  that  the  payment  of  the  whole 
purchase  money,  and  the  whole  expense  of  the 
improvements  made  on  the  lot.  were  paid  by 
the  firm;  that  it  formed  an  item  of  their  joint 
estate,  and  was  so  considered  by  the  partners. 
You  may,  also,  and  ought  to  presume,  that  the 
production  of  the  books  would  have  been 
favorable  to  the  plaintiffs,  and  unfavorable  to 
the  defendants,  in  any  other  aspect  as  bearing 
on  the  ownership  of  this  property.  On  such 
evidence  we  would,  as  a  court  of  equity,  hold 
that  there  was  such  a  clear  equitable  title  in  the 
•firm,  that  Robert  Phillips.or  his  heirs,  [*67  7 
were  bound,  on  every  principle  of  justice,  con- 
science, and  equity,  to  make  a  conveyance,  so 
as  to  make  that  title  a  legal  one.  Ana  when  it 
appears  that  the  members  of  the  new  firm  had 
conveyed  it  in  trust  for  creditors,  as  their  joint 
property,  that  the  grantees  had  accepted  the 
conveyance,  and  sold  the  property  under  the 
assignment;  that  the  purchaser  from  tbem  had 
accepted  a  deed  reciting  theirs,  and  no  other 
title,  we  cannot  hesitate,  as  judges  in  a  court 
of  law,  in  instructing  you  that  you  may  pre- 
sume that  such  a  conveyance  from  Robert 
Phillips,  or  his  heirs,  has  been  made,  as  they 
were  bound  in  equity  and  good  conscience  to 
make. 

•'  Legal  presumptions  do  not  depend  on  any 
defined  state  of  things;  time  is  always  an  im- 
portant, and  sometimes  a  necessary  ingredient 
in  the  chain  of  circumstances  on  which  the 
presumption  of  a  conveyance  is  made;  it  is 
more  or  less  important, according  to  the  weight 
of  the  other  circumstances  in  evidence  in  the 
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case.  Taking,  then,  all  in  connection,  and  in 
the  total  absence  of  all  proof  of  any  advene 
claim  by  Robert  Phillips,  or  his  heirs,  from 
1882,  every  circumstance  is  in  favor  of  the  pre- 
sumption of  a  con  veyance ;  and  we  can  perceive 
little,  if  any  weight,  in  the  only  circumstance 
set  up  to  rebut  it,  which  is  the  proceedings  in 
the  Orphans'  Court.  You  will  give  them  what 
consequence  you  may  think  they  may  deserve, 
when  you  look  to  the  time  and  the  circum- 
stances under  which  they  were  commenced, 
carried  on,  and  completed  by  a  sale  for  $22,- 
500,  which  counsel  admit  was  not  paid,  and 
also  admit  that  the  sole  object  was  to  extinguish 
the  mere  spark  of  legal  right  remaining  in 
Robert  Phillips,  or  his  heirs,  and  not  because 
he  or  they  had  any  beneficial  interest  in  the 
property.  If  there  was  lawful  ground  for  pre- 
suming the  existence  of  a  conveyance  from 
him,  or  them,  before  November,  1887,  we 
should  think  that  anything  accruing  afterwards 
was  entitled  to  no  weight  in  rebutting  such  pre- 
sumption: and  were  we  in  the  jury  box,  we 
would  think  it  operated  the  other  way.  It  was 
for  the  interest  of  the  assignees  and  assenting 
creditors  to  consider  the  conveyance  as  not 
made;  for  if  it  had  been  made  previously,  a 
non-assenting  creditor  to  the  assignment  might 
take  it  under  a  judgment,  as  was  done  by  the 
plaintiff,  and  thereby  hold  it,  if  the  assignment 
did  not  pass  the  title;  whereas,  by  taking  the 
deed  as  not  made,  the  Orphans  Court  sale 
would  vest  the  title  in  the  assignors,  and  leave 
no  legal  right  on  which  a  judgment  against 
Joseph  L.  Moss  and  Isaac  Phillips  could  attach. 
As,  however,  this  is  a  matter  entirely  for  your 
678*]  'consideration,  we  leave  it  to  your  de- 
cision,with  this  principle  of  law  for  your  guide: 
that  on  a  question  whether  a  conveyance  shall 
be  presumed  or  not,  the  jury  are  to  look  less  to 
the  direct  evidence  of  the  fact  than  to  the  rea- 
sons and  policy  of  the  law,  in  authorizing  them 
to  infer  that  it  was  made  if  the  party  who  was 
in  possession  of  the  legal  title  was  bound  in 
equity  to  convey  to  the  real,  true,  equitable 
owner.  This  legal  presumption  is  not  founded 
on  the  belief  alone  that  the  fact  existed,  but 
much  more  on  those  principles  which  enforce 
justice  and  honesty  between  man  and  man, and 
tend  to  the  security  of  possessions  which  have 
remained  uninterested  and  undisturbed.  Should 
your  opinion  be  in  conformity  with  ours  on  this 
point,  you  will  presume  that  there  was  a  deed 
from  Robert  Phillips,  or  his  heirs,  competent 
to  vest  the  title  to  the  Sixth  Street  lot  in  the 
firm  of  Robert  and  Isaac  Phillips — that  it  so 
remained  at  the  time  of  the  assignment,  and 
that  it  was  by  such  conveyance  as  would  enable 
them  to  enjoy  the  property  against  Robert 
Phillips  and  his  heirs." 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
tions of  law  contained  in  the  said  charge  to  the 
jury,  to  wit: 

"  Should  you  think  otherwise,  you  will  find 
accordingly;  but  even  then  your  finding  would 
not  affect  the  merits  of  the  case,  because  Mr. 
Hanson,  or  those  under  him,  cannot  make  the 
objection  of  the  want  of  a  legal  title,  unless  he 
stands  firm  in  the  position  he  assumes — that 
of  a  bona  fide  purchaser  for  valuable  consid- 
eration, without  notice,  such  as  the  law  re- 
quires. 
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"  There  are  two  classes  of  purchasers  of  this 
description. 

"First.  Those  who  are  thus  referred  to.and 
the  requisites  to  clothe  themselves  with  such 
character  prescribed  by  the  Supreme  Court  of 
the  United  States,  in  Boom  v.  Chita  (10  Peters, 
210  to  212).  '  It  is  a  general  principle  in  courti 
of  equity,  that  when  both  parties  claim  by  ux 
equitable  title,  the  one  who  is  prior  in  time  b 
deemed  the  better  in  right  (7  Cranch,  18;  18  T. 
R,  582;  7  Wheat.,  46);  and  that  where  the 
equities  are  equal  in  point  of  merit,  the  liw 
prevails.'  This  leads  to  the  reason  for  protect- 
ing an  innocent  purchaser,  holding  the  legal 
title,  against  one  who  has  the  prior  equity;  i 
court  of  equity  can  act  only  on  the  conscience 
of  a  party;  if  he  has  done  nothing  that  taints  it, 
no  demand  can  attach  upon  it,  so  as  to  gin 
any  jurisdiction.  (Sugden  on  Vend.,  721] 
Strong  as  a  plaintiff's  equity  may  be,  it  can  in 
no  case  be  stronger  than  that  of  a  purchaser 
•who  has  put  himself  in  peril  by  pur-  [*679 
chasing  a  title, and  paying  a  valuable  considera- 
tion, without  notice  of  any  defect  in  it,  or  ad- 
verse claim  to  it;  and  when  in  addition,  be 
shows  a  legal  title  from  one  seized  and  possessed 
of  the  property  purchased,  he  has  a  right  U 
demand  protection  and  relief  (9  Ves.,  30-34) 
which  a  court  of  equity  imparts  liberally.  Sad 
suitors  are  its  most  especial  favorites.  It  wil 
not  inquirehow  he  may  have  obtained  a  statute, 
mortgage,  incumbrance, or  even  a  satisfied  legal 
term,  by  which  he  can  defend  himself  at  law, 
if  outstanding;  equity  will  not  aid  his  adversan 
in  taking  from  him  the  tabula  in  naufragio,  il 
acquired  before  a  decree. 

' '  But  this  will  not  be  done  on  mere  averment 
or  allegation;  the  protection  of  such  bona  fii 
purchase  is  necessary  only  when  the  plaintiH 
has  a  prior  equity,  which  can  be  barred  « 
avoided  only  by  the  union  of  the  legal  title  will 
an  equity,  arising  from  the  payment  of  tin 
money,  and  receiving  the  conveyance  wilhou 
notice,  and  a  clear  conscience. 

"  Second.  Those  who  claim  the  character  a 
purchasers  under  the  6th  section  of  the  18U 
Eliz. ,  the  requisites  of  which  are  thus  defined 
by  the  law :  '  That  this  act,  or  anything  there 
in  contained,  shall  not  extend  to  any  estate  a) 
interest  in  lands,  tenements,  hereditaments, 
leases,  rents,  commons,  profits,  goods,  or  chat- 
tels, had,  made,  conveyed,  or  assumed,  orb*: 
after  to  be  had,  made,  conveyed,  or  assume 
which  estate  or  interest  is  or  shall  be  upon  go 
consideration  and  bona  fide  lawfully  convey 
or  assumed  to  any  person  or  persons,  or  bod 
politic  or  corporate,  not  having  at  the  time 
Such  conveyance  or  assurance  to  them  mac 
any  manner  of  notice  or  knowledge  of  en 
covin,  fraud,  or  collusion  as  is  aforesai 
anything  before  mentioned  to  the  contra 
hereof  notwithstanding.' 

"  Our  first  inquiry  must  be,  whether  > 
Hanson  comes  within  the  first  class  of  si 
purchasers,  by  any  evidence  he  has  adduced. 

"  He  claims  the  Chestnut  Street  lot  under! 
title  of  Isaac  Phillips,  by  the  deed  of  the  l 
signees,  as  the  estate  of  Isaac  Phillips,  with.1 
any  claim  by  any  outstanding  legal  t 
to  this  property,  then,  he  does  not  con 
the  first  class;  he  relies  exclusively  on 
of  Thompson  to  Isaac  Phillips,  the  assignmri 
and  the  deed  of  the  assignees.     He  chum?  t 
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Bxth  Street  lot  tinder  Robert  Phillips,  and  not 
baac  Phillips,  and  adduces,  as  evidence  there- 
It  the  following  chain  of  title: 
;  "The    deed    from  Herring;   the  Orphans' 
Court  proceedings:  the  sale  under  them;  the 
Bed  from  Isaac  Phillips,  the  ad  ministrator,  to 
■]  'Joseph  M.  Moss  and  David  Samuel, 
the  30th  January,  1888,  and  the  deed  of  10th 
iv.  1839  (made  by  them  pursuant  to  the  pub- 
sale  to  Mr.  Hanson,  on  the  80th  April,  pre- 
"  g),  recorded  on  the  23d  May,  1880;  and 
rests  his  case  as  to  the  adverse  title  of  the 
■nh  Street  lot,  as  one  distinct-  from  the  Chest- 
in  Street  property.     On  inspecting  the  deed 
fcr  the  Sixth  Street  lot,  there  is  found  no  rcfer- 
bace  to  the  title  of  Robert  Phillips,  or  the  Or- 
pans'  Court  sale;  the  whole  recital  of  the  title 

■  Ike  assignment  of  June,  1887,  and  there  is  no 
Uer  covenant  in  the  deed  than  against  the  acts 
•f  the  grantors,  who  execute  the  deed  as  assign - 
m»:  sod  not  as  purchasers  from  Isaac  Phillip, 
if  the  title  of  K.  Phillips,  in  virtue  of  the  Or- 
facos'  Court  proceedings. 

'  "  No  evidence  is  offered  ef  any  agreement, 
•  even  intention  to  sell,  or  purchase,  any  other 
fttn  the  title  which  passed  by  the  assignment; 
H  that  there  is  no  obligation,  legal,  equitable, 
jt*  moral,  on  the  assignees,  to  make  any  con- 
IMrsDce  of  the  right  of  Robert  Phillips,  "unless 
|K.  Hanson  can  affect  them  with  some  fraud, 
•r  show  some  accident  or  mistake  under  which 
kcaocepted  the  conveyance.  The.  form  of  this 
■W  is  in  substance  the  same  as  the  deed  for 
the  Chestnut  Street  lot;  the  recital  of  the  as- 
•foment  the  same,  and  both  made  in  the  ca- 
pacity of  assignees.  There  seems  no  one  fea- 
W  of  difference  between  the  two  purchases, 
|  which  can  make  one  refer  to  the  title  of  Rob- 
ot, and  the  other  to  Isaac  Phillips;  and  if  you 
believe  the  evidence  of  Mr,  Blackstone,  there 

■  one  fact  in  evidence  which  goes  strongly  to 
:  pore  that  he  neither  purchased,  or  intended  to 

pirchase  any  other  title  than  what  his  deed 
purported  to  convey.  Mr.  B.  says,  that  after 
the  ejectment  was  served  on  him,  he  bad  a  con- 
versation with  Mr.  Hanson,  and  expressed  some 
doubt  about  paying  the  rent;  to  which  Mr. 
Hanson  replied  that  the  property  was  his, 
ae  had  purchased  it  at  auction,  under  the  best 
ktal  advice.  If  this  was  so,  and  he  had  pur- 
chased the  title  of  Robert,  and  not  Isaac  Phil- 
ips, or  that  of  the  firm,  it  is  scarcely  credible 
that  he  would  not  have  been  advised  to  at  least 
t*k«  a  deed  with  a  reference  to,  and  recital  of 
that  title,  and  that  he  would  not  have  done  so; 
un  the  contrary  he  took  a  deed  in  the  form  it 
•ppears,  and  claimed  exclusively  under  it.  By 
reference  to  the  auction  sale,  it  appears  that 
there  was  no  notice  of  the  title  of  Robert  Phil- 
lips, bat  the  title  under  the  assignment  was 
stated  to  be  good,  and  the  sale  made  under  it. 
In  the  absence  of  all  explanatory  evidence,  the 
legal  construction  of  the  deed  is,  that  it  convey- 
ed, and  purported  to  convey  no  other  than  the 
681*]  "title  of  the  assignors,  and  that  no  legal 
presumption  can  be  made  that  any  other  right 
pa?><«l,  especially  when  it  does  not  appear  that 
Mr.  Hanson  had,  at  any  time  before  this  trial, 
claimed  under  the  Orphans'  Court  sale,  or  the 
title  ef  Robert  Phillips.  On  this  ground  alone, 
Mr.  Hanson  has  failed  to  bring  himself  within 
the  principles  established  by  the  Supreme 
ttwn,  as  necessary  to  constitute  a  purchaser  of 
HowakdS. 


the  first  class :  and  there  are  other  circumstances 
in  the  case  equally  conclusive  to  exclude  him. 
(Via*  10  Peters,  211,  218.) 

"  We  are  next  to  consider  his  character  as  a 
purchaser  at  the  assignees'  auction  sale  of  the 
title  which  is  claimed  to  have  passed  by  the  as- 
signment. 

"  The  evidence  of  his  filling  this  character  is 
his  bid  at  the  auction,  his  acceptance  as  a  pur- 
chaser, and  the  deed  from  the  assignees,  its  rec- 
ord, his  possession  of  the  property,  and  claim 
of  title  by  the  purchaser;  but  no  evidence  is  of- 
fered of  the  actual  payment  of  any  inonev,  in- 
dependently of  the  recital  of  the  deed  and  the 
receipt  at  the  foot  of  it,  which  is  for  the  whole 
consideration,  while  the  counsel  of  Mr.  Hanson 
distinctly  admit  before  you  that  only  one  third 
has  been  paid.  There  is,  therefore,  no  pretense 
set  up  that  any  more  was  actually  paid,  or  that 
the  recital  of  the  deed,  or  the  admission  in  the 
receipt  is  correct;  but  we  do  not  think  proper 
to  put  this  part  of  the  case  on  the  admission  of 
counsel,  as  they  might  fairly  contend  that  the 
admission  should  be  received  as  made,  where- 
by the  payment  of  one  third  would  be  taken  as 
part  of  the  admission,  or  the  whole  be  disre- 
garded. It  is  better  and  safer  to  take  the  case 
as  the  law  considers  it,  independently  of  any 
admission,  and  according  to  well  established 
principles,  as  applicable  to  a  purchase  set  up 
under  the  circumstances  in  evidence,  of  an  es- 
tate in  lands,  conveyed  '  upon  good  considera- 
tion, bona  fide  lawfully  conveyed,  to  a  person 
not  having  at  the  time  of  such  conveyance  any 
manner  of  notice  or  knowledge  of  such  covin, 
fraud,  or  collusion'  as  is  recited  in  the  law. 
You  will  observe,  that  by  the  preamble  and  en- 
acting clause  of  the  English  statute,  all  convey- 
ances, bonds,  judgments,  &c.,  made  with  intent 
to  hinder,  delay,  or  defraud  creditors,  are  de- 
clared actually  void,  although  the  person  who 
accepts  of  them  is  no  participator  in  the  fraud ; 
It  is  a  sweeping,  general  denunciation  of  such 
acts  as  unlawful,  having  no  effect  as  against  the 
person  designed  to  be  defrauded,  but  good  be- 
tween the  parlies  and  all  others;  the  conse- 
quence whereof  is,  as  we  have  heretofore  held, 
that  the  fraudulent  grantor  remains  the  legal 
owner  of  the  property,  not  because  his  deed 
•Is  not  binding  on  him,  or  his  heirs,  but  [*682 
the  law  has  put  it  out  of  his  power  to  devest 
himself  of  property,  by  a  deed  designed  to  de- 
fraud creditors;  he  therefore  holds  the  legal 
title  in  trust  for  his  creditors,  and  for  the  pur- 
pose of  applying  it  to  the  payment  of  his  debts, 
is  as  fully  the  legal  owner  after  the  conveyance 
as  before,  though  as  to  all  others  the  estate  is 
in  the  fraudulent  grantee.     (1  Baldwin,  856.) 

"  Such  is  the  effect  of  the  enacting  part  of 
the  statute,  which  would  not  protect  the  fairest 
of  purchasers  for  the  want  of  any  words  limit- 
ing or  qualifying  its  imperative  terms,  and  pre- 
cludes any  construction  or  exception;  but  the 
sixth  section  operates  as  an  exception  in  the 
case  provided  for,  which  is  a  conveyance,  <&c, 
designed  by  the  grantor  to  defraud  creditors, 
but  Tn  which  the  grantee  has  in  no  way  partic- 
ipated, or  had  any  notice  or  knowledge  of  any 
fraud  before  the  conveyance.  (Magniae  v. 
Tluompwn  7  Peters,  889,  &c.)  Mr.  Hanson 
claims  to  be  a  purchaser  of  this  description 
from  the  assignors  under  the  assignment,  and 
in  virtue  of  the  proviso  in  the  law,  claims  to  be 
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protected ;  Although  the  assignment  was  fraud- 
ulent between  the  parties,  the  question  now  to 
be  considered  is,  whether,  if  the  assignment  be 
void,  he  can  be  in  a  better  situation  than  the 
assignors;  in  deciding  which,  it  must  be  as- 
sumed that  the  assignment  is  void  as  to  credit- 
ors, unless  Mr.  Hanson  can  hold  what  the  as- 
signors cannot.  The  true  inquiry, then,  is,  not 
what  was  the  character  of  the  assignment,  but 
his  character  as  a  purchaser  from  the  fraudu- 
lent grantee;  for  if  the  assignment  is  valid, 
then  the  plaintiff's  judgment  was  no  lien,  and 
he  can  have  no  right.  We  must,  therefore,  see 
whether  Mr.  Hanson  fills  the  character  of  a 

Surchaser  under  the  sixth  section  of  the  13th 
lliz.,  assuming  the  assignment  to  be  fraudu- 
lent for  the  purpose  of  this  inquiry,  and  this 
only. 

"The  first  question  is,  what  he  is  bound  to 
prove;  the  general  answer  is  at  hand,  that 
claiming  under  an  exception  to  the  law,  he 
must  bring  himself  within  it,  or  he  comes  un- 
der the  enacting  clause;  and  he  must  prove  it 
by  other  evidence  than  what  is  repudiated  in 
the  law  by  clear,  comprehensive  words,  as  not 
sufficient  to  take  a  conveyance  out  of  it;  they 
are  '  any  pretense,  color,  feigned  considera- 
tion, expressing  of  use,  or  any  other  matter  or 
thine  to  the  contrary  notwithstanding.' 

"No  words  can  better  or  more  clearly  apply 
to  the  consideration,  or  uses  expressed  in  a  con- 
veyance, or  other  recital,  averments,  or  declara- 
tions, which  are  set  forth  as  the  reasons  of  mak- 
ing it;  hence  it  is  incumbent  on  the  party  to  do 
©83*]  more  than  to  produce  the  deed  'con- 
taining them;  for  if  the  mere  statement  of  the 
parties  imposes  on  a  creditor  the  necessity  of 
proving  their  falsity,  he  might  not  be  enabled 
to  do  it,  as  the  matters  so  recited  are  not  with- 
in his  knowledge.  But  if  they  exist,  they  must 
be  known  to  the  parties  to  the  deed,  and  can  be 
easily  proved;  if  the  law  was  otherwise,  it  would 
be  easy,  as  the  Supreme  Court  of  the  United 
States  say  (4  Wheat.,  607),  for  the  grantor  to 
make  out  such  a  case  by  his  own  recital  that 
'  there  would  no  longer  exist  any  difficulty  in 
evading  the  rights  of  creditors."  The  Supreme 
Court  of  this  State  have  also  established  it  as  a 
rule,  that  whoever  sets  up  a  plea  of  purchase  for 
valuable  consideration,  must  support  it  by  oth- 
er evidence  than  the  conveyance,  or  the  receipt 
at  the  foot  of  it,  which  is  only  the  acknowledg- 
ment of  the  grantor.  We  cannot  better  state 
the  law  on  this  subject,  than  in  the  words  of 
that  court  in  Rogers  v.  Hall  (4  Watts,  862): 
'  Though  in  the  absence  of  proof  to  the  con-, 
trary,  the  presumption  is  in  favor  of  the  fair- 
ness of  a  transaction,  yet  flight  and  an  absolute 
general  assignment  are  in  themselves  circum- 
stances demonstrative  of  fraud ;  and  though  not 
conclusive,  they  undoubtedly  impose  on  the  as- 
signee the  necessity  of  elucidation.  He  is  the 
most  cognizant  of  the  transaction,  and  best  able 
to  explain  it ;  and  why  should  the  business  of 
explanation  be  laid  on  the  creditors  placed  by 
him  in  the  dark,  though  entitled  to  light?  The 

Suestion  is  on  the  existence  of  a  valuable  con- 
deration;  and  it  would  be  against  a  funda- 
mental rule  of  evidence  to  burden  them  with 
the  necessity  of  producing  negative  proof.  The 
policy  of  handing  these  transactions  with  little 
attention  to  tenderness,  is  obvious  and  uncom- 
promising. They  are  ulcers  of  frequent  occur- 
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rence  in  practice;  which  require  to  be  tfaoroug 
ly  probed,  and,  if  necessary,  laid  open  to  t 
bone,  and  on  him  be  the  consequences  wi 
withholds  the  means  of  doing  so. 

'"But  the  defendant  claims  to  hold  d 
charged  of  the  fraud,  if  such  there  were,  I 
having,  as  he  alleges,  purchased  without  notice 
it.  A  decision  of  the  question  of  notice  is  unca 
ed  for  by  the  circumstances,  and  we  give  noa 
There  was  neither  proof  of  valuable  consider 
tion,  nor  the  semblance  of  it;  and  nothing 
clearer  than  that  a  plea  of  purchase  for  vsJi 
must  be  sustained  by  other  evidence  than  tl 
conveyance.  Even  the  receipt  of  the  debtor 
not  proof  against  his  creditor  claiming  par 
mount  to  the  debtor's  grantee,  inasmuch  as  b 
fraudulent  conveyance  is  no  conveyance  at  i 
against  the  interest  intended  to  be  defraude 
His  receipt  or  other  acknowledgment  of  pa 
ment,  therefore,  is  the  act  of  a  grantor,  do 
subsequently  *to  a  title  derived  from  [*68 
him,  which,  consequently,  may  not  be  pre] 
diced  by  it.  Now,  the  defendant  produced  noli 
ing  but  the  conveyance, with  whatever  collate! 
evidences  of  payment  may  have  been  imbodic 
in  it,  or  appended  to  it ;  and  they  fell  far  sho 
of  proof  of  actual  payment;  for.  giving  a  see 
rity  for  the  purchase  money,  which  in  praoiii 
is  often  the  consideration  for  a  receipt  at  tl 
foot  of  the  conveyance,  is  not  enough  to  entit 
him  to  the  character  of  a  purchaser  for  valuab 
consideration,  and  the  court  properly  reject* 
the  prayer  for  protection  on  that  ground.'  | 
Watts,  862.) 

"  A  deed  is  evidence  of  a  conveyance  in  fac 
and  when  the  payment  of  the  consideration 
proved,  it  is  primafade  evidence  of  a  purehai 
presumed  to  be  fair  till  the  contrary  appear 
unless  there  is  something  on  the  face  of  it  l 
excite  suspicion. 

"This  rule  is  founded  on  the  same  sou n 
reasons  as  the  rule  that  an  asserted  purrhasj 
must  prove  the  payment  of  the  consideratio 
recited;  for  a  party  who  alleges  fraud,  ought  I 
be  prepared  to  prove  it,  and  it  is  as  difficult  f< 
a  party  claiming  under  a  deed  to  prove  affirn 
atively  his  bona  fide*,  or  want  of  notice,  as  for 
party  claiming  against  it  to  prove  the  nonpar 
ment  of  the  money.  Hence  the  law  has  bee 
long  and  well  settled,  that  on  the  production  c 
a  deed  of  conveyance,  it  shall  be  presumed  t 
be  as  to  fraud.  <fcc.,  what  it  purports  on  its  fad 
to  be,  until  some  evidence  is  brought  forwari 
to  impeach  it  in  some  particular  which  the  !»' 
makes  a  requisite  to  its  validity.  How  far  th 
evidence  goes  to  prove  the  fact,  which  will  ii 
validate  the  deed,  is  for  a  jury  to  decide,  if  th 
court  shall  be  of  opinion  that  it  conduces  t 
prove  it.  Whatever  would  satisfy  a  jury  Uw 
the  fact  existed,  if  the  law  would  authorize  then 
to  presume  it  from  the  evidence,  or  if  the  coui 
on  a  demurrer  to  the  evidence  would  rende 
judgment  for  the  party  offering  it.  then  th 
burden  of  proof  is  shifted  onto  the  party  offw 
ing  the  deed,  and  he  must  bring  himself  withii 
the  exception  of  proviso  of  the  statute,  in  orde 
to  make  out  a  case  under  it.  The  creditor  nee« 
not  offer  evidence  to  disprove  every  requisite  u 
make  out  a  valid  purchase;  it  suffices  to  throv 
the  proof  of  every  requisite  on  the  alleged  pur 
chaser,  if  the  creditor  can  satisfactorily  esiab 
lish  the  want  of  one;  in  such  case  the  genera 
principle    applies,  that  a    party  who  claim 
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aproriao  or  exception  to  a  law,  must 
out  a  case  which  brings  himself  within 
or  he  comes  within  the  enacting  clause, 
lading  in  no  better  position  than  the  fraud- 
it  grantor  against  the  rights  of  the  creditors 
>ted  to  be  defrauded.  In  cases  of  this 
']  description  an  important  "inquiry  Is: 
the  purchaser  such  notice  as  affects  his  pur- 
_  e  unfavorably?  Purchasing  under  the  as- 
aWenl,  the  law  presumes  he  bad  notice  of  it 
•Hit  contents,  whatever  it  referred  to,  and  '  of 
■tfc  other  facts  as  those  already  known  neces- 
■Qy  pot  him  on  inquiry  for,  and  as  such  in- 
■ary,  pursued  with  ordinary  diligence  and  pru- 
ipce.  would  bring  to  his  knowledge.  But  of 
'after  facts,  extrinsic  of  the  title,  and  collateral 
kit,  bo  constructive  notice  will  be  presumed, 
hi  it  must  be  proved.'  (2  Mason,  686.)  Be- 
Ma,  if  there  is  anything  on  the  face  of  the 

&  of  assignment  to  which  the  law  imputes 
i,  or  from  which  a  jury  can  infer  it,  the 
|*chaterhas,  by  legal  intendment, constructive 
■Bee  of  it.  so  as  to  impair  his  purchase;  so  as 
Bray  matter  in  the  deed  from  assignees  to  him, 
At  Mine  consequences  follow. 

"If  a  purchaser  has  notice  of  a  fact,  he  is 
}*smned  to  have  notice  of  the  consequences. 
IfliU..  42.)  It  is  in  full  proof  that  the  follow- 
kg  notice  was  publicly  read  from  the  rostrum, 
•the  sale  by  the  assignees  on  the  80th  of  April, 
when  Mr.  Hanson  became  the  purchaser,  by  a 
Ue  in  writing  signed  at  the  time: 

"  'Bidders  will  take  notice  that  the  property 
■  the  north  side  of  Chestnut  Street,  42  feet 
wast  of  Schuylkill  Seventh  Street,  being  66  feet 
hot  by  158  feet  deep,  and  also  that  on  the  west 
a*  of  Delaware  Sixth  Street,  between  Market 
■d  Chestnut  streets,  formerly  known  as  Rubi- 
1  an  Hotel,  have  been  levied  upon  as  the  prop- 
erty of  the  late  firm  of  R.  &  I.  Phillip,  and  are 
sfcially  advertised  for  sale  by  the  sheriff, 
aid  that  the  right  of  the  assignees  of  R  &  I. 
Flillipj  to  convey  any  title  to  either  of  said 
poperies,  is  disputed  and  denied. 

Anrfl  30  1899       Christopher  Fallon. 

"The  Chestnut  Street  lot  was  advertised  and 
*H  at '  clear  of  all  incumbrance,'  'title  indis- 
jataWe'— the  house  and  lot  on  Sixth  Street  as 
tiear  of  all  incumbrance;'  yet,  if  you  believe 
Ike  witnesses,  here  was  actual  notice  that  the 
ftfe  of  the  assignees  was  disputed — that  there 
*»  aa  order  for  the  sale  of  the  property  under 
» levy,  and  that  it  was  then  advertised  for  sale 
by  the  sheriff.  It.  was,  therefore,  noticed  of  an 
BKombrance  by  some  act  of  record  which  would 
aathorixe  the  sale — it  referred  to  the  advertise- 
sfeat  which  pointed  to  the  nature  of  the  incum- 
bsace,  and  was  in  law  sufficient  to  put  Mr. 
Haason  on  inquiry  at  least.  And  if  he  had 
fanned  it  with  due  diligence  and  prudence,  he 
■out  hare  found  the  judgment  and  other  pro- 
•ediags  of  record  as  they  appear  on  the  tran- 
*ript  read,  which,  connected  with  the  notice, 
■wild  show  an  adverse  claim,  and  by  a  cred- 
jjorof  the  assignors  prosecuted  with  great  dili- 
•W'Jgence  by  the  plaintiffs,  *contesled  by  the 
•"■pore  and  assignees,  and  then  approaching 
»  cooaummation  by  effective  process. 

"  It  it  said  that  this  notice  was  not  such  as 
|*law  requires,  to  taint  Mr.  Hanson's  purchase, 

■tana}  it  did  not  specify  the  particular  grounds 

«•  which  the  right  of  the  assignors  to  convey 
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was  contested,  by  stating  that  the  assignment 
was  void  by  reason  of  fraud;  and  therefore  the 
law  holds  that  he  is  deemed  to  have  hail  '  no 
manner  of  notice  or  knowledge  of  the  fraud, 
covin,  or  collusion,'  between  the  parties  to  the 
assignment,  this  notice  not  being  sufficient  to 
put  him  on  inquiry.  Yet  if  the  law  were  so,  it 
seems  that  this  or  some  other  notice  did  put  him 
on  inquiry,  if  he  consulted  counsel  and  pur- 
chased under  their  advice. 

"This  objection  has  assumed  a  strange  as- 
pect by  the  remarks  of  counsel,  that  if  the 
written  notice  had  contained  an  allegation  of 
fraud  In  the  parties  to  the  assignment,  a  suit 
or  prosecution  for  a  libel  would  have  been  the 
consequence:  while  it  is  contended  that  the 
want  of  such  charge  makes  the  notice  inopera- 
tive, as  if  the  law  compelled  a  creditor  to  com- 
mit a  civil  injury,  or  a  public  offense,  in  order 
to  put  a  person  on  inquiry  about  the  title  he 
was  about  to  purchase.  On  the  other  hand,  if 
Mr.  Hanson  had  not  examined  the  subject 
fully,  and  satisfied  himself  that  there  was  no 
fraud,  how  did  it  happen  that  when  the  terms 
of  the  sale  were  to  convey  a  '  title  clear  of  all 
incumbrance,'  on  any  of  the  property,  and  an 
'indisputable  title'  to  the  Chestnut  Street  lot, 
with  actual  notice  of  an  incumbrance  and  dis- 
pute of  the  title — that  he  accepted  of  a  deed 
with  only  a  covenant  against  incumbrances  by 
the  grantors,  or  suffered  by  them,  taking  no 
security  against  a  judgment  against  the  assign- 
ors? If  be  consulted  counsel  on  the  kind  of 
title  he  should  take,  the  form  of  the  deed,  and 
the  covenants  to  be  inserted,  and  was  advised 
to  accept  a  deed  without  any  covenant  against 
the  very  incumbrance  referred  to  in  the  notice, 
and  to  pay  his  money,  to  the  amount  of  $86,- 
000.  on  the  transfer  of  the  right  of  the  assignees 
without  better  warranty,  the  client  must  have 
stated  a  strange  case  to  his  counsel,  if  he  was 
advised  that  he  filled  the  character  of  a  bona 
fide  purchaser  for  a  'valuable  consideration, 
without  any  manner  of  notice  or  knowledge, 
&c.'  Mr.  Hanson  was  not  bound  to  accept  a 
conveyance  without  covenants  of  warranty  to 
the  extent  of  the  terms  of  sale;  he  might  repu- 
diate the  purchase  on  any  other  terms  than 
those  stated  in  the  notice  of  sale  by  the  auction- 
eer; and  if,  when  he  accepted  such  a  deed  as 
he  now  produces,  *he  shall  be  consid-  [*687 
ered  by  you  as  filling  the  character  he  assumes, 
we  think  you  must  presume  very  largely  and 
liberally  in  his  favor,  if  you  think  he  has  acted 
with  reasonable  diligence  and  due  prudence. 
Under  all  the  circumstances  of  the  case,  our 
view  of  the  evidence  is  very  different;  you  will, 
however,  decide  on  the  facts  for  yourselves, 
bearing  in  mind,  however,  that  the  notice  was 
sufficient,  in  law,  to  put  him  on  inquiry  Into 
the  fraud  set  up,  to  set  aside  the  assignment. 
(SPenna.,  66,  67.) 

"  There  are  other  circumstances  in  this  case 
which  may  affect  the  nature  of  Mr.  Hanson's 
purchase,  and  his  character  as  a  purchaser, 
after  the  acceptance  of  the  deed  of  the  10th  of 
May,  which  are  worthy  of  your  consideration. 
The  sheriff  sale  took  place  on  the  20th  of  May, 
at  which  Mr.  Fallon  attended  on  behalf  of  the 
plaintiff,  and  Mr.  Ingraham  for  the  assignees. 
Mr.  Fallon  states  that  Mr.  Ingraham  gave  ver- 
bal notice  that  the  property  about  being  sold 
belonged  to  the  assignees,  and  had  been  as- 

48» 


Digitized  by 


Google 


687 


StTPKKMK  CODBT  OF  THB  UNITED  STAINS. 


M 


signed  to  them  before  the  judgment.  Mr.  In- 
graham  states  that,  on  behalf  of  the  assignees, 
he  gave  notice  that  the  property  did  not  belong 
to  the  defendants  in  the  judgment  at  the  time 
jt  was  rendered,  and  referred  to  the  assign- 
ment; but  neither  state  that  any  notice  was 
given,  that  the  property  selling  had  been  con- 
veyed by  the  assignees  to  Mr.  Hanson;  that  he 
was  present,  or  any  one  for  him ;  it  also  appears 
that  the  deed  to  him  was  not  put  on  record  till 
the  28d  of  May,  1839.  Under  such  circum- 
stances, Mr.  Hanson  rests  his  case  as  a  pur- 
chaser on  his  paper  title,  without  producing  a 
witness  to  prove  the  payment  of  any  money, 
or  the  delivery  of  the  deed  in  fact ;  he  does  not 
produce  any  evidence  that  it  was  recorded  by 
him,  or  offer  any  reason  for  the  omission,  but 
asks  you  to  presume  from  his  paper  title  that 
he  has  made  out  all  the  requisities  of  a  pur- 
chaser, such  as  is  protected  by  the  law  from 
the  effects  of  any  fraud  which  may  attach  to 
the  assignment.  If  he  has  paid  one  third  of 
the  purchase  money,  it  cannot  well  be  doubted 
that  he  can  prove  it  affirmatively,  and  so  of  the 
delivery  of  the  deed,  and  its  being  put  on 
record  by  him.  But  he  adheres  to  his  perilous 
position,  and  asks  you  to  presume  that  he  has 
done  that,  of  which  he  has  offered  no  other 
proof  than  the  acknowledgment  of  the  as- 
signees in  the  deed,  and  their  receipt  at  the 
foot;  that  the  grantors  delivered  the  deed, 
without  calling  the  witnesses  to  its  execution, 
and  that  it  was  recorded  by  him  as  a  pur- 
chaser. 

"We  will  not  say  that  you  cannot  presume 
688*]  these  things,  and  overlook  'those  cir- 
cumstances which  would  authorize  you  to 
make  a  contrary  presumption  in  the  three  par- 
ticulars; but  we  feel  bound  to  say  that  in  your 
places  we  would  not  so  presume. 

"  Should  your  opinion  coincide  with  ours  on 
the  evidence  and  facts  of  the  case,  Mr.  Hanson 
.would  not  be  considered  to  be  the  purchaser 
who  is  protected  by  the  law,  as  to  any  of  the 
requisities  mentioned;  but  the  consequences 
are  the  same,  if  he  fails  in  any  one.  To  be  so, 
he  must  be,  in  your  opinion,  not  only  a  pur- 
chaser without  any  manner  of  notice  or  knowl- 
edge of  any  fraud  in  the  assignment,  such  as 
the  law  requires  to  be  given  to  him;  he  must 
also  be  a  purchaser  for  a  valuable  considera- 
tion, actually  paid,  and  the  property  must  have 
been  bona  fide  conveyed  to  him,  pursuant  to 
the  purchase,  so  that  the  purchase  must  be  in 
all  respects  an  absolute  one,  such  as  it  purports 
to  be.  If  you  are  not  satisfied  that  this  is  the 
character  of  his  purchase,  and  his  as  a  pur- 
chaser, then  he  is  in  no  better  situation  than 
the  assignees;  if  you  think  otherwise,  you  may 
find  a  verdict  for  the  defendants;  if  so,  we 
must  request  you  to  find  it  subject  to  the  opin- 
ion of  the  court  on  the  point  reserved,  which 
is,  whether  if  he  is  in  fact  a  purchaser  such  as 
the  sixth  section  of  the  law  defines,  he  can  hold 
the  property  against  the  plaintiff,  if  the  assign- 
ment is  fraudulent  on  its  face.  On  that  sub- 
ject we  do  not  think  it  proper  now  to  express 
any  opinion;  it  is  a  pure  question  of  law, 
which  we  have  not  had  time  to  examine  fully 
during  the  trial,  and  it  will  better  the  exigency 
of  the  case  to  reserve  it." 

And  thereupon  the  said  defendants  further 
excepted  to  the  following  matters  or  proposi- 
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tions  of  law  contained  in  the  said  charge, 
wit: 

"We  now  come  to  the  inquiry,  whether  (I 
assignment  is  valid  or  void. 

"It  is  alleged  to  be  fraudulent  in  fact,  ai 
in  law.  Fraud,  in  fact,  consists  in  the  inie 
tion  to  prevent  creditors  from  recovering  tbc 
just  debts,  by  any  act  which  withdraws  tl 
property  of  a  debton  from  their  reach;  boi 

eies  must  concur  in  the  illegal  intention.  | 
L,  856.  857;  8.  C,  7  Peters.  898,  &c.)  Bi 
the  least  degree  of  concert  or  collusion  betw« 
the  parties  to  an  illegal  transaction,  makes  tl 
act  of  one  the  act  of  all.  (4  Watts.  361 
Fraud  in  law  consists  in  acts  which,  thond 
not  fraudulently  intended,  yet  as  their  te 
dency  is  to  defraud  creditors,  if  they  vest  (1 
property  of  the  debtor  in  his  grantee,  they  aj 
void  for  legal  fraud,  which  is  deemed  tani 
mount  *to  actual  fraud,  full  evidence  [*68 
of  fraud,  and  fraudulent  in  themselves,  tl 
policy  of  the  law  making  the  acts  illegal. 
Bald. ,  856, 553. )  The  alleged  acta  of  fraud  »i 
numerous,  covering  a  large  space  of  time,  b| 
all  are  offered  in  evidence  as  bearing  on  ll 
assignment;  they  are  competent  evidence 
impeach  it,  if  the  plaintiff  has  satisfied  yoiLthj 
they  tend  to  show  the  intention  of  the  pini< 
at  the  time  of  making  it.  With  this  objec 
you  may  take  into  consideration  whatever  pr 
ceded  or  followed  it,  if  the  circumstances  sho 
a  connected  chain  of  facte  leading  to,  or  fd 
lowing  the  assignment,  and  they  can  be  in  an 
way  brought  in  to  explain  its  nature  and  chaj 
acter.  But  proof  of  fraud  in  any  transactic 
wholly  unconnected  with  this,  or  not  tendin 
in  any  way  to  affect  its  fairness  in  fact  or  !a» 
ought  not  be  regarded. 

"Fraud  must  be  brought  home  to  this  tram 
action,  but  as  to  acts  which  led  to  it,  whir 
were  preparatory,  and  with  reference  to  it,  i 
well  as  those  which  followed  or  grew  out  of  il 
in  order  to  effectuate  the  intention  of  the  pal 
ties,  they  are  as  proper  to  be  considered  i 
those  which  took  place  at  the  time.  The  chaj 
acter  of  a  deed,  or  other  act  which  affects  cred 
itors  or  purchasers,  may  be  judged  of  by  th 
subsequent  conduct  of  the  parties,  whirl 
throws  back  light  on  their  conduct.  (5  Pctert 
280,  <&c.)  You  will,  therefore,  carry  thes 
principles  into  your  consideration  of  the  vari 
ous  acts  of  alleged  fraud,  which  the  plaiotif 
has  set  up  to  invalidate  this  assignment.  Ttx 
evidence  of  fraud  consists,  1st,  in  not  assign 
ing  the  Walnut  Street  house  and  lot.  and  fur 
niture.  The  house  and  lot  was  conveyed  t 
Joseph  L.  Moss,  in  1834,  for  the  consideratio 
of  $3,000  paid,  and  a  mortgage  of  $8,000 
which  remained  a  lien  on  it ;  on  the  20th  March 
1887,  he  conveyed  it  to  David  Samuel,  one  o 
the  assignees,  for  $15,000,  by  deed  recordei 
on  the  21st;  Samuel  re  conveyed  to  Moss  oi 
the  25th  March,  for  the  same  consideration,  bj 
deed  recorded  on  the  27th;  on  the  24th  March 
1887,  Joseph  L.  Moss  gave  a  warrant  of  attor 
i  ney  to  confess  a  judgment  to  John  Moss  fo 
*  $24,600.  reciting  a  bond  for  that  amount  whirl 
was  not  produced  at  the  trial,  on  which  judg- 
ment was  entered  on  the  27th  March.  On  ito 
27th  May,  1837.  Joseph  L.  Moss  made  a  bill  " 
sale  of  his  household  furniture  to  John  Mos 
for  $3,900,  in  consideration  of  the  money  dw 
on  the  judgment  of  $24,600;  but  no  credit  w* 
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given  for  the  amount  of  the  furniture  on  the 
execution  which  issued  upon  that  judgment. 
Notice  was  given  to  produce  the  bona,  and 
690*]  prove  the  consideration  "for  which  it 
was  given,  but  neither  was  done ;  Joseph  L.  Moss 
continued  in  possession  of  the  house  and  furni- 
ture, and  John  Moss  paid  one  or  more  of  the 
creditors  of  Joseph  L.  Moss  and  Isaac  Phillips, 
who  opposed  their  discharge  under  the  Insolv- 
ent Act,  bat  withdrew  their  opposition-  in 
consequence. 

"In  deciding  on  this  transaction  throughout, 
we  most  be  understood  as  not  intending,  In  any 
wit,  to  intimate  any  opinion  as  to  its  effects  on 
my  controversy  existing,  or  which  may  arise 
between  Mr.  John  Moss  and  the  plaintiff,  or  on 
•ay  other  creditor  of  R.  &  I.  Phillips,  oreither; 
we  look  upon  it  solely  with  a  reference  to  with- 
holding the  house,  lot,  and  furniture  from  the 
assignment,  as  a  badge,  evidence,  or  ground  of 
lsferring  fraud  in  the  assignment,  in  the  first 
place.  Next,  to  ascertain  whether  Joseph  L. 
Moss  has  offered  any  evidence  to  rebut  the 
proof  or  presumption  of  fraud  attending  the 
transaction ;  for  it  is  one  thing  whether  a  debt 
b  really  owing  to  John  Moss  to  the  amount  of 
the  judgment,  and  a  very  different  thing  whether 
Joseph  L.  Moss  has  given  such  evidence  as  he 
was  bound  to  do,  in  order  to  repel  the  imputa- 
tion of  fraud  in  keeping  this  property  back. 

"  He  sets  up  the  incumbrance  upon  it  as  a 
reason  for  not  assigning  it,  and  if  there  is  in  the 
evidence  anything  proving  or  conducing  to 
prove  fraud  in  so  doing,  anything  fr;>m  which 
i  jury  may  presume  fraud,  he  must  rebut  it,  or 
Ike  mputation  may  be  fastened  upon  his  con- 
duct. 

"As  to  the  furniture,  there  is  evidence  and  a 
■rong  badge  of  fraud  in  retaining  possession, 
even  if  the  sale  was  made  to  a  purchaser,  and 
Ike  money  proved  to  have  been  actually  paid ; 
toe  want  of  possession  by  the  purchaser  must 
be  accounted  for — it  is  not  enough  to  set  up 
family  considerations;  they  will  not  suffice,  un- 
its a  sheriff's  sale  has  intervened,  or  some 
other  reasons  given  why  possession  did  not  ac- 
company the  bill  of  sale.  This  has  not  only 
Mt  been  done,  but  no  proof  has  been  offered 
that  any  consideration  has  been  paid,  except 
that  the  bill  of  sale  recites  the  judgment  as  the 
consideration  which  is  set  up  by  Joseph  L. 
Moss  as  evidence  that  he  owed  the  amount  for 
which  it  was  rendered.  We  will  not  say  whether, 
as  between  John  Moss  and  other  persons,  this 
judgment  is  evidence  of  the  debt  or  not,  with- 
out other  proof,  but  as  between  Joseph  L. 
Moss,  and  one  of  his  creditors,  who  alleges  it  to 
be  fraudulent,  it  is  only  his  acknowledgment 
that  be  owed  the  amount,  which  is  no  evidence 
691*)  'between  him  and  the  plaintiff  under 
the  circumstances  in  this  case.  He  has  been 
oiled  on  to  prove  the  consideration  of  this 
judgment,  which  he  may  be  presumed  to  have 
been  able  to  do,  and  has  not  done  it,  but  relies 
wiely  on  the  record  of  the  judgment,  and  pro- 
ceedings upon  it;  as  between  the  parties  to  this 
mil,  this  is  not  sufficient  to  rebut  the  fraud  of 
this  transaction,  if  there  was  any,  or  if  he  sets 
up  Mr.  John  Moss  as  a  purchaser  of  the  furni- 
ture in  part  payment  of  the  judgment,  he  must 
■ton  it  by  something  more  than  appears. 

"As  to  the  house,  there  is  much  unaccounted 
for  in  the  change  of  apparent  ownership  in  so 
Howard  3. 


short  a  space  of  time,  especially  when  Mr. 
Samuel  is  an  actor;  he  is  an  assignee  in  the  as- 
signments of  March  and  June,  in  1837;  fraud 
is  imputed  to  him,  as  well  as  the  assignors;  he 
and  Joseph  L.  Moss  can  explain  these  transfers, 
but  do  not  do  it;  they,  too,  rest  exclusively  on 
the  papers  which  are  in  evidence,  without  call- 
ing a  witness  to  explain  what  you  will  proba- 
bly agree  in  opinion  with  us  requires  explana- 
tion. Their  deeds  purport  to  be  for  the  con- 
sideration of  $15,000  each,  with  receipts  at  the 
foot  for  the  payment  in  full,  which  must  be 
taken  as  true,  or  false;  if  true,  why,  then,  was 
this  passing  of  property  and  money  from  one 
to  another  in  five  days,  we  are  not  informed ;  if 
false,  the  deeds  are  entitled  to  no  credit  till  ex- 
plained. 
"  As  to  the  Arch  Street  house  and  lots,  it  ap- 

fiears  that  the  lots  were  conveyed  to  Mrs.  Phil- 
ips in  August,  1884,  for  the  consideration  of 
$1,200,  and  an  annual  ground-rent  of  $698,  re- 
corded on  the  23d  of  March,  1887,  the  day  after 
the  execution  of  the  New  York  assignment.  In 
September,  1834.  Isaac  Phillips  made  a  con- 
tract for  building  a  house  on  the  Arch  Street 
lots,  which  was  finished  in  the  summer  of  1886, 
at  an  expense  exceeding  $22,000,  exclusive  of 
furniture.  In  November,  1821,  a  house  and 
lot  in  Locust  Street  was  conveyed  to  Sarah 
Moss,  afterwards  Mrs.  Phillips,  who  with  her 
husband  conveyed  the  same,  on  the  1st  October, 
1884,  to  Peter  McCall,  for  $10,000.  In  April. 
1837,  Isaac  Phillips  conveyed  his  life  estate  in 
the  Arch  Street  house  and  lots  to  John  Moss, 
for  $7,102.12,  being  the  value  of  his  life  estate 
therein,  as  estimated  at  the  annuity  office; 
which  sum  was  recited  and  receipted  for  in  the 
deed  as  paid.  In  June  following,  Isaac  Phil- 
lips made  a  bill  of  sale  of  the  furniture  remain- 
ing in  the  Arch  Street  house,  in  consideration 
of  $5,607  paid,  and  possession  stated  at  the  foot 
of  the  bill  of  sale  to  have  been  delivered,  to 
which  was  attached  a  schedule  of  certain  arti- 
cles "valued  at  $860.  This  sale  was  to  [*692 
Joseph  M.  Moss,  one  of  the  assignees. 

"  The  assignment  of  June,  1887,  did  not  em- 
brace the  house  and  lots  in  Arch  Street,  the 
furniture,  or  any  claim  by  Isaac  Phillips  on 
the  property  as  the  separate  estate  of  bis  wife, 
or  for  any  debt  due  by  her  on  account  of  the 
money  expended  in  building  the  house.  Though 
the  furniture  was  not  assigned,  it  was  appraised 
as  part  of  the  assigned  effects,  and  entered  on 
the  inventory  thereof. 

"In  reference  to  these  transactions,  the  same 
remarks  are  applicable  as  to  the  Walnut  Street 
property;  reliance  is  had  solely  on  the  papers 
produced,  without  any  effort  at  explanation  of 
what  requires  it;  no  proof  is  offered  of  the  pay- 
ment of  any  money  on  the  bill  of  sale  of  the 
furniture,  or  of  any  delivery  of  possession  to 
the  purchaser,  other  than  the  statement  at  the 
foot.  Nor  is  this  any  evidence  that  any  money 
was  paid  on  the  sale  of  the  life  estate  of  Isaac 
Phillips  in  the  house  and  lots,  except  his  own 
acknowledgment  in  the  deed;  or  any  proof  of 
what  money  was  paid  on  the  sale  of  the  Locust 
Street  lot,  other  than  the  recital  and  receipts  of 
Phillips  and  wife;  and  there  was  no  attempt  to 
show  the  application  of  any  part  of  it,  to  build- 
ing, or  in  furnishing  the  bouse. 

"These  circumstances,  and  the  withholding 
from  record  the  deeds  to  Mrs.  Phillips  till  after 
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the  declared  insolvency  of  the  firm,  and  their 
assignment  of  the  New  York  effects,  leave 
the  expenditure  of  so  large  a  sum  on  the  house 
open  to  much  ground  for  your  consideration. 
It  has  been  contended  by  defendants'  counsel, 
that  though  these  transactions  may  be  open  to 
suspicion,  yet  that  they  can  effect  only  the 

{>roperty  in  question,  and  that  the  assignment 
s  valid  notwithstanding.  This  argument  is 
good,  so  far  as  it  respects  the  non-delivery  of 
possession  of  the  furniture;  that  may  be  con- 
sidered as  rather  evidence  or  a  badge  of  legal, 
than  of  actual  fraud,  not  affecting  the  validity 
of  the  assignment,  as  a  substantive  cause  for 
holding  it  void.  But  if  you  are  of  opinion  that 
these  transactions  indicate  an  intention  in  the 
parties,  assignors  and  assignees,  to  make  such 
a  disposition  of  the  property  of  the  assignors 
as  to  place  it  beyond  the  reach  of  creditors,  by 
any  other  means  than  fair  and  bona  fide  sales, 
transfers,  and  dispositions  of  it,  or  by  incum- 
brances for  debts  justly  due.  and  you  can  trace 
such  intention  in  the  conduct  of  the  parties 
from  March  till  June,  and  that  the  last  assign- 
ment was  the  carrying  such  intention  into  effect, 
then  it  is  void  throughout.  We  do  not  say 
608*]  that  keeping  back  property  from  an  as- 
signment is  alone  evidence  or  fraud — our  opinion 
is  founded  on  all  the  circumstances  of  the  case 
which  are  in  evidence,  of  which  one  of  great 
weight  in  our  minds  is  the  entire  want  of  any  at- 
tempt at  explanation  of  matters  which  throw  the 
burden  of  proof  on  the  defendants.  It  is  a  bold 
requisition  on  a  jury  to  make  presumptions  of 
facts  merely  from  papers  which  contain  only 
the  declarations  and  recitals  of  the  party  who 
makes  them,  where  direct  proofs  of  the  facts 
can  be  made  if  the  parties  desired  to  make  it. 
The  law  makes  no  such  presumptions  in  favor 
of  the  party  who  produces  deeds,  or  papers,  if 
it  does  not  appear  that  be  offers  the  best  evi- 
dence of  the  facts  which  it  is  in  his  power  to 
produce;  especially  if  he  keep  back  better  evi- 
dence which  is  presumed  or  appears  to  be  at  his 
command ;  and  a  jury  ought  to  be  very  cautious 
in  making  such  presumptions,  which  may  tend 
more  to  encourage  than  check  the  suppression 
of  truth. 

"The  plaintiff  has  referred  to  the  records  of 
the  Court  of  Common  Pleas  and  the  discharge 
of  the  assignees  under  the  Insolvent  Act,  as 
evidence  of  fraud,  which  is  reflected  back  on 
the  assignment ;  you  will  judge  how  far  it  is 
proved  by  extraneous  evidence,  taking  what 
appears  on  the  record  and  papers  attached  to  it 
as  fully  proved  and  operating  according  to  its 
legal  effect.  But  whatever  may  be  your  opin- 
ion of  the  matters  so  proved,  or  apparent  on 
the  record,  you  will  refer  them  to  the  assign- 
ment; and  though  you  may  think  there  was 
fraul  in  the  insolvent  proceedings,  you  will  not 
attach  it  to  the  assignment,  unless  you  have 
reason  to  believe  that  it  shows  a  fraudulent  in- 
tention in  some  way  connected  with  it,  grow- 
ing out  of  it,  or  tending  to  effectuate  its  object 
more  completely. 

"The  composition  with  the  opposing  credit- 
ors was  an  improper  act,  and  taints  the  con- 
duct of  the  parties  who  made  it  with  suspicion, 
which  may  be  thrown  back  on  the  assignment, 
if  you  think  it  was  connected  with,  or  formed 
a  part  of  the  original  design. 

"Much  has  been  said  about  the  proceedings 
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in  the  Orphans'  Court,  and  were  it  necessary 
for  the  purposes  of  this  case  to  decide  all  the 

Suestions  which  have  been  raised  in  relation  to 
lem,  we  should  have  much  difficulty  in  doing 
it;  for  there  are  terms  and  provisions  intro- 
duced into  the  Act  of  1833,  under  which  these 
proceedings  were  conducted,  that  are  not  to  be 
found  in  preceding  laws,  and  are  of  rather  an 
unusual  character  as  respects  the  jurisdiction  of 
that  court,  being  similar  to  the  provisions  in  the 
insolvent  law  of  *1826,  which  we  have  [*694 
before  noticed.  If  it  was  an  act  of  Congress 
we  should  have  less  difficulty,  but  being  a  law 
of  a  State,  affecting  many  titles,  we  would  give 
an  opinion  on  its  construction,  only  in  case  of 
its  being  necessary  to  decide  the  merits  of  this 
case,  which  we  think  it  is  not, as  in  our  opinion 
it  cannot  avail  the  defendants  in  this  case,  ad- 
mitting the  power  of  the  court  to  be  undoubt- 
ed, to  do  what  it  has  done  in  relation  to  the 
Sixth  Street  property. 

"On  inspecting  the  record  of  the  Orphans' 
Court  proceedings,  it  appears  there,  that  in 
November,  1837,  about  a  month  after  the  dis- 
charge of  Joseph  L.  Moss  and  Isaac  Phillips, 
under  the  Insolvent  Act,  Isaac  Phillips,  as  ad- 
ministrator of  the  estate  of  Robert  Phillips, 
applied  to  the  Orphans'  Court  for  authority  to 
sell  the  Sixth  Street  lot  and  house,  for  the  pur- 
pose of  paying  a  debt  due  to  himself,  amount- 
ing to  more  than  $35,000,  which,  he  stated  in 
his  petition,  was  the  only  debt  due  by  Robert 
Phillips  at  his  death.  A  sale  was  made  in 
December,  1837,  by  the  administrator,  reported 
to  and  confirmed  by  the  court;  whereupon  a 
deed  was  executed  to  Joseph  M.  Moss  ami 
David  Samuel,  the  purchasers,  for  the  consider- 
ation therein  expressed  and  receipted  for  as 
paid.of  $22,5O0,dated  80th  January,  1838; on  the 
back  of  which  was  a  conveyance  by  them  to 
Mr.  Hanson,  dated  10th  May.1839.  for  $20,300 
for  which  a  receipt  was  given  at  the  foot. 

"The  record  contains  no  evidence  of  the 
debt  due  by  Robert  to  Isaac  Phillips,  except 
the  statement  of  the  latter  in,  his  petition,  veri- 
fied by  his  own  affidavit  thereto  annexed;  yet 
Mr.  Bridges  and  Mr.  Welch,  two  of  the  clerks 
of  the  firm  of  R.  &  I.  Phillips,  state  that  in  the 
books  of  the  firm  there  was  an  account  open 
with  each  partner.  The  petition  states  the 
exact  sum  due  on  its  date  to  be  $35,000.  A 
schedule  attached  to  the  insolvent  petition  of 
Isaac  Phillips,  states  in  detail  the  personal  ex- 
penses of  the  members  of  the  firm  for  nineteen 
years,  in  exact  sums,  which  could  not  well  be 
done  without  a  reference  to  books  or  accounts; 
yet  they  are  all  suppressed,  and  the  whole  pro- 
ceedings of  the  Orphans'  Court  are  based  on 
the  mere  statement  and  affidavit  of  Isaac 
Phillips,  of  the  existence  of  so  large  a  debt, 
when  there  can  be  little,  if  any  doubt,  that  if 
such  a  debt  was  due,  there  was  better  evidence 
in  the  party's  power.  . 

"In  looking  at  the  deed,  we  find  it  to  express 
the  payment  of  $22,500  to  I.  Phillips,  as  the 
purchase  money;  yet  there  is  nowhere  found 
any  assignment  of  this  alleged  debt  by  Isaac 
Phillips,  nor  any  "notice  of  it  in  his  1*695 
schedule  in  the  insolvent  proceedings;  it  must 
be  observed,  too,  that  Robert  Phillips  left  three 
surviving  brothers,  so  that  Isaac  Phillips  was 
entitled  only  to  one  third  the  purchase  money 
beyond  the  debt  justly  due  to  himself.    It  ap- 
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pears,  too,  that  Joseph  M.  Moss,  one  of  the  as- 
■goeea,  tod  Joseph  L.  Moss,  were  securities  in 
he  administration  bond,  and  John  Moss  and  E. 
L  Mew  were  securities  approved  by  the  court, 
lor  the  appropriation  of  the  proceeds  of  the 
Ik  according  to  law.  It  also  appears  that, 
lougb  Robert  Phillips  died  In  December,  1838, 
M  administration  was  taken  out  on  his  estate 
B  in  January.  1887,  after  a  citation  from  the 
■liner's  office,  in  conformity  with  the  law 
■petting  collateral  inheritances.  Now,  if  we 
He  this  transaction  as  it  purports  to  be  on  the 
toe  of  the  Orphans'  Court  proceedings,  it  is 
la,  sod  nothing  else: 

"Is  June,  1887,  Isaac  Phillips  and  Joseph  L. 
In  assign  to  J.  M.  Moss  and  David  Samuel 
fte  Sixth  Street  house  and  lot.on  certain  trusts 
fc  their  estate,  owned  by  them  and  the  firm  of 
%  &  L  Phillips;  in  December,  1887,  the  assign- 
sa  purchase  this  properly  from  Isaac  Phillips 
kibe  estate  of  Robert  Phillips,  for  $22,500, 
tie  this  amount  from  the  residue  of  the  as- 
fcned  fund,  pay  it  to  Isaac  Phillips  in  Janu- 
jy.  1838,  and  in  May,  1889,  convey  it  to  Mr. 
baton  for  $20,300,  making  a  dead  loss  to  the 
lad  assigned  $2,200,  besides  interest. 

"This  is  the  transaction  as  it  appears  on  the 
•cord  and  deeds;  if  it  was  so  in  fact,  how 
■raid  it  look  when  it  appeared  in  the  accounts 
$  the  assignees  as  trustees,  when  they  were 
•led  on  for  a  settlement?  Would  auditors, or 
fc  court,  approve  of  such  conduct? 

"In  our  opinion,  a  grosser  fraud  could  not 
•efi  be  imagined,  and  in  order  to  avoid  its  im- 
ntttion,  the  parties  who  set  up  the  Orphans' 

sen  proceedings,  as  giving  a  title  to  the  as- 
Ipees  by  the  deed  of  Isaac  Phillips,  most  dis- 

tcfly  admit  its  falsity,  that  no  money  was 

sJdjind  that  the  whole  proceeding  was  got  up 

*  the  purpose  of  extinguishing  the  mere  legal 
jfkt,  which  was  supposed  to  be  in  Robert 
(iSips.and  not  to  effect  any  rights  against  the 
Mgnment. 

'This  saves  us  the  necessity  of  further  in- 
1*7,  whether  these  proceedings  are  available 
I  the  defendants  as  a  title  distinct  from,  and 
Uterae  to  that  of  the  firm  of  R.  &  I.  Phillips; 
tot  these  proceedings  furnish  a  salutary  lesson 

•  courts  and  juries  not  to  give  much  credence 
k>  deeds  and  papers,  when  the  parties  to  them 
keep  back  evidence  of  their  true  character, 
■hereby  light  is  excluded  which  would  other- 
explain  their  nature  and  object. 

*"If  these  proceedings  were  con- 
..  Isaac  Phillips  and  the  assignees,  for 
fce  purpose  of  injuriously  affecting  the  credit- 
ksof  R.  &  I.  Phillips,  who  did  not  assent  to 
fce  assignment,  they  are  so  far  void  as  the  evi- 
nce of  participation  in  the  fraud  by  the 
■■gnees  is  sufficient  on  the  authority  of  the 
hpreme  Court  of  this  State,  in  4  Watts,  861, 
I*  nake  the  act  of  one  the  act  of  all.  On  their 
*n»  admission,  it  was  not  a  real  sale  and  pur- 
•sao— no  consideration  was  paid  or  stipulated 

■  be  paid;  it  was  not  intended  to  pass  any  title 
H*ene  to  that  of  R  &  I.  Phillips,  but  merely 
kimke  what  was  supposed  to  be  an  outstand- 
■j  legal  title,  to  the  equitable  right  existing  in 
Jtmembers  of  the  firm.  That  such  was  the 
■feet,  and  no  other,  appears  not  only  by 
■*  admission  of  all    the   parties   now,   but 

■  ■safest  from  the  conduct  of  the  assignees, 
»  conveying  to  Mr.  Hanson;  for  they  neither 
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recited  any  title  derived  under  the  Orphans' 
Court  sale,  nor  professed  to  convey  any;  as  be- 
tween the  parties,  therefore,  it  was  not  a  bind- 
ing sale,  and  if  the  object  was  merely  what  has 
been  declared,  it  must  operate  according  to  the  , 
intention  with  which  it  was  made,  and  the  legal 
effect  of  what  was  done.  Of  consequence,  it 
cannot  impair  the  right  of  the  members  of  the 
firm;  if  the  assignment  is  valid,  the  sale  inures 
to  the  use  of  the  assignees,  as  an  extinction  of 
any  right  in  Robert  Phillips,  unless  his  heirs 
contest  it;  and  if  the  assignment  is  void  as  to 
the  plaintiff,  the  Orphans  Court  sale  does  not 
affect  his  right,  but  inures  to  his  use,  as 
standing  in  the  place  of  the  defendants  in  the 
judgment  under  which  he  purchased. 

"Having  thus  disposed  of  the  matters  set  up 
by  the  plaintiff,  in  support  of  the  allegation  of 
actual  fraud  in  the  assignment,  which  Is  exclu- 
sively a  question  for  your  consideration,  we 
proceed  to  notice  the  objections  to  its  validity 
on  the  ground  of  legal  fraud,  which  presents 
questions  of  law  for  the  decision  of  the  court. 

"Of  these  objections,  a  very  prominent  one 
is,  that  the  requiring  a  release  from  the  credit- 
ors of  the  firm,  as  a  condition  precedent  to  their 
coming  in  for  any  portion  of  the  property  as- 
signed, is  illegal,  and  invalidates  the  assign- 
ment. If  this  were  a  new  question,  or  was  now 
open  to  examination  in  this  court,  we  should  be 
strongly  inclined  to  hold  the  assignment  void, 
as  contrary  to  the  policy  of  the  law ;  but  the 
Supreme  Court  of  the  United  States  have  de- 
cided otherwise.  In  JBrathear  v.  Wat  they 
hold,  that  when  a  debtor  assigned  all  his  orop- 
erty  for  the  benefit  of  his  creditors,  a  stipula- 
tion for  a  release  had  been  settled  by  the  courts 
of  this  State  to  be  valid,  and  that  this  settled 
•construction  of  the  law  must  be  fol-  [*4MJ7 
lowed  in  the  courts  of  the  United  States.  (7 
Peters,  615,  616.)  This  decision  is  binding  on 
you  and  us.  as  the  established  law  of  the  case; 
you  will  consequently  disregard  any  opinion  of 
ours  to  the  contrary,  and  consider  the  law 
to  be  settled  In  favor  of  the  assignment  on  this 
point.  Had  the  case  in  the  Supreme  Court  of 
this  State,  in  which  the  question  was  supposed 
to  have  been  decided, been  as  closely  examined, 
and  that  cause  been  argued  as  this  has  been, the 
result  might  have  been  different;  it  is,however, 
now  too  late  to  re-examine  the  question  here; 
elsewhere  I  may  feel  at  liberty  to  think  other- 
wise; yet  it  may  tend  to  shake  too  many  titles 
held  under  such  assignments,  to  interfere  with 
them  in  any  other  way  than  by  prospective 
legislation. 

"  But  though  you  will  take  the  law  to  be  thus 
settled,  when  the  assignment  is  of  the  whole  of 
the  debtor's  property  and  effects,  it  is  other- 
wise if  any  portion  is  fraudulently  kept  back 
from  the  assignment;  should  such  be  your 
opinion  in  this  case,  then  the  assignment  would 
be  void  by  the  exaction  of  a  release  from  the 
creditors,  according  to  the  opinion  of  the  Su- 
preme Court  of  this  State,  in  5  Rawle,  221,  as 
well  as  the  soundest  principles  of  law.  We, 
however,  are  not  desirous  of  giving  you  any 
imperative  instructions  on  any  of  the  grounds  of 
legal  fraud  on  which  this  assignment  Is  assailed, 
nor  do  we  think  it  necessary  to  state  them  in 
detail ;  they  arise  on  the  face'of  the  assignment, 
— they  form  a  part  of  the  plaintiff's  case,  which 
cannot  be  excluded  from  it,  and  must  be  de- 
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elded  by  the  court  as  questions  of  law,  should 
your  verdict  on  the  evidence  make  it  necessary. 

"  This  case  is  an  interesting  and  important 
one,  not  only  to  the  parties  concerned,  as  to 
the  value  of  the  property  in  dispute  and  what 
may  be  consequently  involved,  but,  on  public 
considerations,  arising  from  the  nature  of  the 
transactions  in  evidence,  their  character  and 
tendency.  We  think  it  better  that  the  case 
should  be  decided  on  the  questions  of  fact  in- 
volved, reserving  for  future  consideration  any 
matters  of  law  not  yet  stated  to  you,  which 
your  verdict  may  leave  for  our  decision,  should 
it  be  for  the  defendants.  But  though  every 
question  of  fact  is  for  your  consideration  solely, 
we  are  not  desirous  of  throwing  on  you  the 
whole  responsibility,  without  expressing  our 
opinion  on  the  result  of  the  evidence,  not  as  a 
direction  to  bind,  but  as  opinion  merely,  which 
will  have  such  weight,  and  such  only,  as  you 
may  think  proper  to  give  it.  It  is  a  painful 
008*]  *task  to  view  the  transactions  which 
are  in  evidence,  in  order  to  ascertain  whether 
they  are  fraudulent;  but  it  is  a  duty  not  to 
falter,  and  it  will  have  a  better  effect,  if  there 
is  a  concurrence  of  opinion  between  the  jury 
and  the  court  on  that  question,  than  to  have 
it  in  doubt  as  to  either.  A  careful  considera- 
tion of  all  the  testimony  in  the  case  has  led  our 
minds  to  the  conclusion,  that  there  are  such' 
circumstances  as  will  fully  justify  your  find- 
ing the  assignment  to  be  invalid  on  the  ground 
of  its  being  fraudulent  as  to  creditors  in  point 
of  fact." 

And  inasmuch  as  said  charges  and  instruc- 
tions, so  excepted  to,  do  not  appear  upon  the 
record,  the  counsel  for  the  defendants  did  then 
and  there  tender  this  bill  of  exceptions  to  the 
opinion  of  the  said  court,  and  requested  the 
seals  of  the  judges  to  be  put  to  the  same,  ac- 
cording to  the  form  of  the  statute  in  such  case 
made  and  provided ;  and  thereupon  the  afore- 
said judges,  at  the  request  of  the  counsel  for 
the  defendants,  did  put  their  seals  to  this  bill 
of  exceptions,  pursuant  to  the  aforesaid  statute 
in  such  case  made  and  provided. 

Henry  Baldwin,  [l.  s.l 
Jos.  Hopkincon,    [l.  s.j 

Messrs.  Bubbell  and  Sergeant  for  the  plaintiffs 
in  error.  <m 

Mts*r».  GhtiUott  and  Fallon  for  the  defendant 
in  error. 

Thirty-seven  points  were  stated  by  the  coun- 
sel for  the  plaintiffs  in  error,  in  which,  it  was 
alleged,  the  court  below  erred.  The  argument 
upon  both  sides  branched  out  into  numerous 
points  of  law  which  the  record  suggested.  The 
reporter  would  take  pleasure  in  stating  all  these 
arguments,  but  for  the  excessive  length  of  the 
bills  of  exception  and  the  circumstance  that  the 
decision  of  the  court  rests  upon  a  single  point 
in  the  charge  of  the  court  below,  viz.,  the 
effect  of  the  refusal  to  furnish  books  and  pa- 
pers, in  conformity  with  a  notice.  He  only 
mentions,  therefore,  such  portions  of  the  argu- 
ment as  bear  upon  that  part  of  the  charge. 

Four  of  the  points  of  the  plaintiff  in  error 
were  thus  stated  by  his  counsel. 

11th.  The  court  below  erred  in  charging  the 

iury  that  they  might  presume  that  Robert 
'hillips,  or  his  heirs,  had  made  a  conveyance, 
vesting  the  legal  title  in  the  firm  of  K.  &  I. 
Phillips,  and  that  it  so  remained  at  the  time  of 
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the  assignment,  and  that  if  was  by  such  a  c 
veyance  as  would  enable  them  to  enjov 
property  against  Robert  Phillips  and  his  he 

*12th.  The  court  below  erred  in  chmrg-[*61 
ing  the  jury  that  this  presumption  is 
founded  on  the  belief  alone  that  the  fact 
isted,  but  must  more  on  those  principles  wh 
enforce  justice  and  honesty  between  man  I 
man,  and  tend  to  the  security  of  possessions 

18th.  The  court  below  erred  in  charging 
jury  that  the  defendant  below,  Hanson,  i 
under  any  obligation  to  produce  the  books 
Joseph  L.  Moss  and  Isaac  Phillips,  or  of 
firm  of  R.  &  I.  Phillips,  and  that  any  presoii 
tion  whatever  could  be  made  to  his  disadv 
tage  by  the  nonproduction  of  them.  And  ai 
as  against  the  defendant  below  (Hanson)  in 
mittmg  evidence  of  their  contents. 

14th.  The  court  below  erred  in  charging 
jury  that  they  had  the  right  to  presume' t 
the  production  of  the  books  would  have  b 
favorable  to  the  plaintiff  below,  and  unfai 
able  to  the  defendants  below,  in  every  respt 
as  bearing  upon  the  ownership  of  the  propa 

Mr.  Hubbell  said: 

Another  defense  set  up  by  the  defendants 
low  is,  that  the  legal  title  of  part  of  the  s 
iect  of  this  ejectment,  viz. :  the  Sixth  8a 
house  was  never  vested  in  the  assignors,  B 
I.  Phillips,  and  that  therefore  the  plaintiff 
low,  claiming  under  them,  cannot  sustain 
action  of  ejectment  for  that  property. 

His  honor,  the  judge,  charged  the  jury,  ti 
a  conveyance  of  the  outstanding  legal  title 
the  assignors  may  be  presumed  by  the  juryj 

There  is  no  warrant  in  law  for  the  jurj 
presume  a  conveyance  of  the  legal  title. 

There  are  three  ingredients  commonly  c 
curring  with  such  presumption. 

1.  Time. 

2.  Duty. 

3.  Acts  inconsistent  with  the  outstanding 
the  legal  title. 

There  are  four  classes  of  cases  in  which  si 
presumption  has  been  made. 

1.  Where,  in  the  deduction  of  title,  tbede 
before  and  after  the  step  sought  to  be  presun 
are  produced, and  possession  has  gone  accord 
to  the  limitations  in  the  latter.  After  thj 
or  forty  years,  the  chasm  will  be  filled  upl 
presumption. 

2.  Deeds  proper  to  have  effected  a  changt 
alteration  in  a  family  estate,  when  the  fan 
have  treated  it  as  so  altered,  will  be  presun 
after  the  lapse  of  many  years.  (Matthews 
Presumptive  Evidence,  219.) 

*8.  Where  the  legal  title  is  vested  in  [*7< 
trustees  for  a  specific  purpose  and  to  convey 
a  specified  time,  and  the  property  is  delivei 
into  the  hands  of  the  cettui  que  trust  at  I 
specified  time,  a  conveyance  will  be  presun 
after  the  lapse  of  many  years.  (Matthei 
220.) 

4.  Even  where  there  is  no  express  trust 
convey,  a  conveyance  has  been  presumed 
two  cases  where  the  purpose  of  vesting  the  ti 
in  the  trustees  was  temporary;  the  presumptj 
was  made  in  one  case  after  a  hundred  yea 
and  in  the  other  after  the  lapse  of  sevei 
years.  But  these  cases  are  considered  of  qu 
tionable  authority.    (Matthews,  225.) 

Where  lauds  are  conveyed  to  trustees  wi 
out  any  expressed  or  manifest  object,  requirt 
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|e  separation  of  the  legal  and  equitable  estates 
1  the  beneficial  enjoyment  continues  from 
first  in  the  same  persons  or  tbeir  privies, 
there  is  nothing  in  this  enjoyment  incon- 
ut  with  the  outstanding  of  the  legal  estate, 
_  lapse  of  time  will  establish  the  presumption 
1 1  conveyance  by  the  trustee  of  the  legal 
Itote  to  the  cestui  que  trutt.  (Matthews,  328.) 
If  there  had  been,  in  the  present  case,  a  duty 
►convey,  of  which  there  was  no  evidence,  still 

•  ingredient  of  time  was  wholly  wanting, 
be  conveyance  to  Robert  Phillips  was  in  1833, 
Id  the  sale  under  the  judgment  in  1880 — an  in- 
ml  of  but  seven  years:  a  period  far  short  of 
■  statute  of  limitations,  which  seems  to  fur- 
ah.  except  under  extraordinary  circumstances, 

•  minimum  of  time  necessary  to  such  pre- 
nptioc.  (13  Johns.,  518;  7Wheat.,  59,  108; 
Wheat.  581;  2  Wend.,  1;  6  Taunt.,  170.) 
The  court  further  charged  the  jury,  that  the 
Inissioo  of  secondary  evidence  to  prove  the 
■Benin  of  the  books  was  not  the  only  effect  of 
kir  suppression,  but  that  they  ought  to  pre- 
sse  that  the  production  of  the  books  would 
ate  been  favorable  to  the  plaintiffs  and  un- 
mrable  to  the  defendants  in  any  other  aspect 
l hearing  on  the  ownership  of  the  property; 
it  the  court  would,  as  a  court  of  equity,  hold 
l  such  evidence  that  there  was  such  a  clear 
pliable  title  in  the  firm,  that  Robert  Phillips 
rbis  heirs  were  bound,  on  every  principle  of 
Mice,  conscience,  and  equity,  to  make  a  con- 
sysoce  so  as  to  make  that  title  a  legal  one; 
M  that  the  jury  might  presume  as  largely  as  a 
luceDor  might  do. 

Oar  objections  to  this  charge  may  be  subdi- 
ffedinto 

1st  The  error  in  charging  that  the  plaintiff 
Wow  had  any  right  to  call  for  the  production 
If  these  books,  or  that  the  effect  of  the  notice 
fOl*]  *and  non-compliance  with  it  was  any- 
Ing  more  than  to  admit  him  to  produce 
tcoodary  evidence  of  tbeir  contents. 

U.  The  error   in  charging   the  jury  that 
bason  was  in  anywise  to  be  affected  by  the 
luction,  or  that  be  was  under  any  ob- 
to  resort  to  the  act  of  Congress  to  com- 
their  production,  or  that  he  or  the  plaint- 

below  could  compel  their  production  under 

6  act  of  Congress. 

The  act  of  Congress  only  compels  a  party  to 
ce  books  or  papers  which  contain  evi- 
pertinent  to  the  issue,  in  cases  and  under 
utances  where  he  might  be  compelled 
h  produce  the  same  by  the  ordinary  rules  of 
Ircceedings  in  chancery. 
[To  the  rules  of  chancery  we  must  resort  to 
now  under  what  circumstances  chancery  com- 
ph  the  production  of  books  and  papers. 
Jergeant'B  Constitutional  Law,  158,  160.) 
1  The  party  requiring  the  production  of  books 
M  papers  must  show  right,  property,  or  in- 
fcwn  in  them.  (2  Coxe^j  Chancery  Cases, 
**;  1  Coxe's  Chancery  Cases,  277.  865  ;  4 
Mua.  Chan.  Cases,  382.) 

The  party  requiring  the  production  of  books 
•ad  papers  must  obtain  a  rule  on  the  opposite 
fatty  to  produce  them,  which  must  be  sup- 

ried  by  affidavit,  showing  that  they  are 
the  possession  of  the  party  required  to 
podoce  them;,  that  they  contain  evidence 
grdnent  to  the  issue,  and  that  all  the 
fbtnaMances  exist  which  would  induce 
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a  court  of  chancery  to  direct  their  produc- 
tion. And  the  party  required  to  produce 
them  may  deny  all  this  by  counter-evidence  on 
the  trial.  (4  Wash.  C.  C  Rep.,  126;  8  Wash. 
C.  Rep.,  582;  United  States  v.  Twenty  Packages 
of  Goods,  1  Gilpin,  806.) 

The  party  required  to  produce,  is,  upon 
every  principle  of  chancery  practice,  entitled 
to  deny  upon  his  own  oath,  the  whole  of  the 
allegations  upon  which  their  production  is 
sought,  to  explain  any  entries  found  in  the 
books,  &c.  (2  Penn.  Rep.,  180;  Hare  on  Dis- 
covery, ch.  2,  sec.  6,  pp.  228,  288;  2  Chitty's  Eq- 
uity Digest,  1129,  where  the  whole  is  reviewed.) 

The  court  must  rely  on  the"  oath  of  the  party 
required  to  produce,  as  to  the  relevancy  of 
the  books;  also,  as  to  what  parts  are  material. 
(Hare  on  Discovery,  280.)  He  may  seal  up 
such  parts  as  he  declares  to  be  immaterial. 
(Hare  on  Discovery,  280;  1  Swanston,  580.) 

But  we  particularly  complain  of  this  error 
as  affecting  Mr.  Hanson,  who  had  not  the 
custody  of  the  books,  against  whom  they 
would  not  have  been  evidence  if  produced. 
He  could  not  have  made  the  affidavit  required 
to  enforce  their  production,  and  he  could  not 
have  'enforced  the  penalty  given  by  [*702 
the  act  of  Congress  for  their  non  production, 
viz. .  judgment  against  the  recusant  party. 

Mr.  GuiUou,  for  the  defendant  in  error: 

In  vindication  of  the  charge  of  the  court, 
that  the  jury  might,  presume  a  deed  from  R. 
Phillips  to  R.  <fc  I.  Phillips,  cited,  11  East.  56; 
4  Durn.  &  East.  682;  1  Caines,  457;  8  Watte, 
167;  10  Serg.  &  Rawle,  389,  801;  7  Wheat., 
110;  2  Wendell,  18,  15;  12  Ves.,  24,  251,  note; 
6  Bingh.,  180;  5  Barn.  &  Aid.,  233;  10  Johns., 
345;  8  East,  268.  And  further  to  sustain  the 
court  in  leaving  it  optional  with  the  jury,  9 
Wheat.,  486;  4 Dallas,  182;  1  Yeates,  32. 

Mr.  Fallon,  on  the  same  side,  after  directing 
his  attention  to  other  points  of  the  case,  said: 

We  wanted  the  books  to  show,  .amongst 
other  things,  that  the  Sixth  Street  house  was 
purchased  with  the  partnership  funds,  in 
which  case  it  became  partnership  properly. 
(1  Sumner,  182;  2  Wash.  C.  C.  R.,  441;  7 
Serg.  &  Rawle,  438.) 

Mr.  Sergeant,  in  reply  and  conclusion : 

Hanson  never  bad  the  books,  and  yet  is 
made  responsible  for  their  not  being  produced. 
The  Dotice  was  to  produce  the  books  of  a  firm 
carrying  on  a  very  extensive  business,  running 
through  six  years,  and  tax  receipts  for  eight 
years.  In  the  courts  of  the  United  States  a 
party  can  choose  one  of  three  modes. 

1.  A  common  law  notice. 

2.  A  proceeding  in  equity  for  papers. 

3.  An  affidavit  and  rule  under  the  Judiciary 
Act. 

This  was  a  common  law  notice  exclusively. 
As  such,  it  only  gave  the  party  a  right  to  use 
secondary  evidence  by  proving  the  contents  of 
papers.  The  law  presumes  that  a  party  knows 
what  he  wants,  and  allows  him  to  call  for  it, 
but  does  not  give  him  the  power,  under  a  drag- 
net notice  like  this,  to  bring  up  the  books  and 
papers  of  six  years'  accumulation.  Can  it  be 
that  a  party,  without  affidavit,  without  an 
order  of  court,  without  specification,  shall  be 
entitled  to  have  a  cirt  load  of  papers  brought 
into  court,  many  of  them  of  a  private  char- 
acter, and  open  to  the  inspection  of  every- 
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body?  If  this  was  the  rule,  the  set  of  Con- 
gress must  have  been  passed  to  restrain  it; 
otherwise  it  would  both  be  insufficient  and  in- 
tolerable. 

The  charge  says,  where  papers  are  sup- 
pressed by  a  party  it  is  a  ground  of  suspicion. 
This  is  true  in  a  chancery  proceeding.  But 
7 OS*]  "there  is  no  spoliation  of  papers  in 
this  case,  nor  is  the  notice  to  be  brought 
under  the  chancery  head;  neither  is  it  under 
the  act  of  Congress.  There  is  no  affidavit,  no 
order  of  court,  no  hearing  of  the  party. 

It  has  been  already  argued  that  before  a  pre- 
sumption can  be  raised  circumstances  and  time 
must  justify  it.  *It  is  in  favor  of  possession 
and  time.  Supposing,  here,  that  Robert  Phil- 
lips bought  the  property  with  the  partner- 
ship funds,  and  thereby  became  a  trustee  for 
the  firm,  where  is  there  any  ground  to  pre- 
sume an  end  of  the  trust?  The  presumption 
would  be  to  the  contrary,  that  he  was  to  hold 
it  as  long  as  both  parties  agreed. 

Mr.  Jwtict  Wayne  delivered  the  opinion  of 
the  court: 

The  defendants  in  this  case  having  failed  to 
produce  on  the  trial  of  it  certain  books  of  orig- 
inal entry,  day  books,  &c.,  of  the  late  firm  of 
R.  &  I.  Phillips,  which  had  been  called  for  by 
a  regular  notice,  the  court  permitted  the  plaint- 
iff to  give  secondary  evidence  of  their  contents. 
The  object  of  the  plaintiff  in  introducing  the 
secondary  evidence  was  to  prove  that  the  legal 
title  to  the  Sixth  Street  property  was  in  R  & 
I.  Phillips,  the  defendants-  having  previously 
introduced  a  deed  to  that  property  from  R.  J. 
Herring  and  wife,  dated  the  9th  June,  1882, 
to  Robert  Phillips. 

The  partners  of  the  firm  of  R.  &  I.  Phillips 
were  Robert  Phillips  and  Isaac  Phillips.  That 
firm,  however,  was  dissolved  by  the  death  of 
Robert  Phillips  in  1888.  The  survivor  then 
took  into  partnership  Joseph  L.  Moss,  and  the 
new  firm  traded  under  the  style  of  the  origi- 
nal firm  of  R.  &  I  Phillips. 

The  court,  In  reference  to  the  refusal  of  the 
defendants  to  produce  the  books,  and  to  the 
secondary  evidence  which  had  been  given  of 
their  contents  in  respect  to  the  Sixth  Street 
property,  charged  the  jury  that,  "In  an  or- 
dinary case,  the  jury  must  decide,  from  the 
evidence  before  them,  what  facts  have  been 
proved;  but  In  this  case  there  is  one  feature 
which  is  rather  unusual,  and  to  which  it  is  nec- 
essary to  call  your  special  attention,  as  a  mat- 
ter which  has  an  important  bearing  on  some  of 
its  prominent  points.  Timely  notice  was 
given  by  the  plaintiff's  counsel  to  the  counsel 
of  the  assignors  and  assignees,  to  produce  at 
the  trial  the  books  of  R.  &  I.  Phillips;  no* ob- 
jection was  made  to  the  competency  of  the  no- 
tice; they  were  called  for,  but  were  not  pro- 
duced till  the  day  after  the  evidence  was 
closed,  and  at  the  moment  when  the  court  had 
called  on  the  plaintiff's  counsel  to  address  the 
jury.  No  reason  was  assigned  for  their  non- 
704*]  production,  *save  the  reference  to  the 
illness  of  Mr.  Moss;  but  Mr.  Phillips  was  in 
court;  notice  was  given  to  Mr.  Hanson,  though 
none  was  necessary,  as  the  books  could  not  be 
presumed  to  be  in  his  possession.  That  they 
could  have  been  produced  befere  the  evidence 
on  both  sides  was  closed  can  scarely  be  doubted, 
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when  so  many  were  produced  afterward 
Their  production,  then,  was  no  compliant 
with  the  notice;  the  plaintiff  could  not,  wit 
out  leave  of  the  court,  have  referred  to  then 
he  was  not  bound  to  ask  it,  and  had  a  right 
proceed,  as  if  they  had  not  been  produced. 

"Mr.  Hanson  had  a  right  to  call  for  tl 
books;  claiming  by  an  adverse  title,  he  nrigS 
have  moved  the  court  for  an  order  to  prodoi 
them,  but  he  made  no  effort  to  procure  thet 
we  say  so,  because  there  was  no  evidence  th 
he  did  in  any  way  endeavor  to  have  them  pr 
duced,  although  the  court,  In  their  opinion  t 
the  motion  for  nonsuit,  plainly  intimated  tl 
effect  of  their  nonproduction. 

' '  There  has,  therefore,  been  no  satisfactory  i 
reasonable  ground  assigned  for  their  having  ba> 
kept  back,  and  the  plaintiff  has  a  fair  case  f 
calling  on  you  to  presume  whatever  the  law  w 
authorize  you  to  presume  as  to  the  contents 
the  books.  On  this  subject  the  fifteenth  at 
don  of  the  Judiciary  Act  has  made  this  m 
vision :  '  That  all  the  said  courts  of  the  Unit 
States  shall  have  power,  in  the  trial  of  actio 
at  law,  and  on  motion  and  due  notice  there 
being  given,  to  require  the  parties  to  prodn 
books  or  writings  in  their  possession  or  powt 
which  contain  evidence  pertinent  to  the  issv 
in  cases  and  under  circumstances  where  th 
might  be  compelled  to  produce  the  same  ' 
the  ordinary  rules  of  proceeding  in  chancel 
and  if  a  plaintiff  shall  fail  to  comply  with  sn 
order  to  produce  books  or  writings,  it  shall 
lawful  for  the  courts,  respectively,  on  motic 
to  give  the  like  judgment  for  the  defendant, 
in  cases  of  nonsuit;  and  if  a  defendant  sh 
fail  to  comply  with  such  order  to  produ 
books  or  writings.  It  shall  be  lawful  for  ( 
courts,  respectively,  on  motion  as  aforesaid, 
give  judgment  against  him  or  her  by  defanl 
This  enables  courts  of  law  to  apply  the  sai 
rules  and  principles,  where  papers  or  books  i 
withheld,  as  have  been  adopted  by  courts 
equity,  which  are  these,  in  our  opinion, 
long  since  expressed  in  Askew  v.  Odcnhdmer 
Baldwin  Rep.,  888,  889)." 

"  It  must  not,  then,  be  supposed  that  t 
only  effect  of  the  suppression  or  keeping  ba 
books  and  papers  is  to  admit  secondary  e 
dence  of  their  contents,  or  that  the  jury  i 
confined*  in  presuming  their  contents,  to  wt 
is  proved  to  have  been  contained  in  them 
•jury  may  presume  as  largely  as  a  [*7< 
chancellor  may  do,  when  he  acts  on  his  a 
science,  as  a  jury  does,  and  ought  to  do,  a 
on  the  same  principles. 

"Mr.  Bridges  states  that  he  believes  there 
an  entry  on  the  books  of  the  transfer  fix 
Herring  to  Robert  &  Isaac  Phillips,  but  doi 
know  now  the  transfer  was  made.  It  is 
proof,  by  the  clerks  of  Robert  &  Isaac  Phillij 
that  an  account  was  open  on  their  books  wi 
the  Sixth  Street  lot;  that  the  money  of  t 
firm  was  applied  to  the  payment  of  the  cc 
sideration  money  to  Herring;  one  of  the  p 
sons  who  erected  the  new  building  says  he  w 
paid  by  the  notes  and  checks  of  the  firm; 
tenant  proves  that  Joseph  L.  Moss  rental 
in  the  name  of  the  firm,  who  furnished  it  to  t 
amount  of  $1,000,  and  the  tax-collectors  pru 
the  payment  of  taxes  by  the  firm.  In  oppo 
tion  to  this  evidence,  the  defendants  offer  noi 
ing;  the  books   of    the  firm    are  supproar 
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rhen  they  could  and  ought  to  have  been  pro- 
taced;  and  the  sole  reliance  in  rapport  of  the 
Ue  of  Robert  Phillips  is  the  deed  from  Her- 
kg.    If   you    believe  the  witnesses,   Robert 
HDips  never  was  the  sole  and  real  owner  of 
■is  property  on  the  first  purchase;  and  if  you 
"c  the  facta  stated  are  true,  you  may  and 
I  to  presume,  that  if  the  books  had  been 
need    they   would  have  shown  that  the 
sent  of  the  whole  purchase  money,  and  the 
ile  expense  of  the  improvements  made  on 
lot,  were  paid  by  the  firm;  that  it  formed 
item  of  their  joint  estate,  and  was  so  con- 
1  by  the  partners.    You  may,  also,  and 
to  presume,  that  the  production  of  the 
would  have  been  favorable  to  the  plaint- 
and  unfavorable  to  the  defendants,  in  any 
aspect  as  bearing  on  the  ownership  of  thfe 
rty.     On  such  evidence  we  would,  as  a 
it  of  equity,  hold  that  there  was  such  a  clear 
_  Stable  title  in  the  firm,  that  Robert  Phillips, 
his  heirs,  were  bound,  on  every  principle  of 
Rice,  conscience,  and  equity,  to  make  a  con- 
vince so  as  to  make  that  title  a  legal  one. 
■d  when  it  appears  that  the  members  of  the 
|v  arm  had  conveyed  it  in  trust  for  creditors, 
■their  Joint  property,  that  the  grantees  had 
peepted  the  conveyance,  and  sold  the  property 
tier  the  assignment;  that  the  purchaser  from 
Ism  had  accepted  a  deed  reciting  theirs,  and 
ft  other  title — we  cannot  hesitate,  as  judges  in 
court  of  law,  in  instructing  you  that  you  may 
■Home  that  such  a  conveyance  from  Robert 
Blips,  or  his  heirs,  has  been  made,  as  they 
■re  bound  in  equity  and  good  conscience  to 
■ke. 
Legal  presumptions  do  not  depend  on  any 
_  denned  state  of  things;  "time  is  always 
important,  and  sometimes  a  necessary  fn- 
t  in  the  chain  of  circumstances  on  which 
presumption  of  a  conveyance  is  made;  it  is 
*  or  less  important,  according  to  the  weight 
the  other  circumstances  in  evidence  in  the 
Taking,  then,  all  in  connection,  and  in 
total  absence  of  all  proof  of  any  adverse 
by  Robert  Phillips,  or  his  heirs,  from 
every  circumstance  is  in  favor  of  the  pre- 
ioa  of  a  conveyance;  and  we  can  perceive 
.  if  any  weight,  in  the  only  circumstance 
no  to  rebut  it,  which  is  the  proceedings  In 
Orphans'  Court.     You  will  give  them  what 
uence  you  may  think  they  may  deserve, 
you  look  to  the  time  and  the  circum- 
under  which  they  were  commenced, 
on,  and  completed  by  a  sale  for  f  22,- 
which  counsel  admit  was  not  paid,  and 
e  admit  that  the  sole  object  was  to  extinguish 
i  mere  spark  of  legal  right  remaining  initob- 
i  Phillips  or  his  heirs,  and  not  because  he 
they  had  any  beneficial  interest  in  the  prop- 

S.  If  there  was  lawful  ground  for  presum- 
the  existence  of  a  conveyance  from  him,  or 
_  a,  before  November,  1887,  we  should  think 
anything  accruing  afterwards  was  entitled 
o  weight  in  rebutting  such  presumption : 
■hi  were  we  in  the  jury  box,  we  would  think 
B  operated  the  other  way.  It  was  for  the  in- 
AMf  of  the  assignees  and  assenting  creditors 
ft  consider  the  conveyance  as  not  made;  for  if 
M  had  been  made  previously,  a  non-assenting 
to  the  assignment  might  take  it  under 
eat,  as  was  done  by  the  plaintiff,  and 
hold  it,  if  the  assignment  did  not  pass 
■musdS. 


the  title;  whereas,  by  taking  the  deed  as  not 
made,  the  Orphans'  Court  sale  would  vest  the 
title  in  the  assignors,  and  leave  no  legal  right 
on  which  a  judgment  against  Joseph  L.  Moss 
and  Isaac  Phillips  could  attach.  As,  however, 
this  is  a  matter  entirely  for  your  consideration, 
we  leave  it  to  your  decision,  with  this  principle 
of  law  for  your  guide:  that  on  a  question 
whether  a  conveyance  shall  be  presumed  or 
not,  the  jury  are  to  look  less  to  the  direct  evi- 
dence of  the  fact  than  to  the  reasons  and  policy 
of  the  law,  in  authorizing  them  to  infer  that  it 
was  made,  if  the  party  who  was  in  possession 
of  the  legal  title  was  bound  in  equity  to  convey 
to  the  real,  true,  equitable  owner.  This  legal 
presumption  is  not  founded  on  the  belief  alone 
that  the  fact  existed,  but  much  more  on  those 
principles  which  enforce  Justice  and  honesty 
between  man  and  man,  and  tend  to  the  security 
of  possessions  which  have  remained  uninter- 
ested and  undisturbed.  Should  your  opinion 
be  in  conformity  with  ours  on  this  point,  you 
will  presume  that  there  was  a  deed  from  Robert 
Phillips  *or  his  heirs  competent  to  vest  [*707 
the  title  to  the  Sixth  Street  lot  in  the  firm  of 
Robert  &  Isaac  Phillips;  that  it  so  remained  at 
the  time  of  the  assignment,  and  that  it  was  by 
such  conveyance  as  would  enable  them  to  en- 
joy the  property  against  Robert  Phillips  and 
his  heirs." 

It  appears,  then,  that  the  court  made  the  re- 
fusal of  the  defendants  to  produce  the  books, 
the  secondary  evidence  of  their  contents,  and 
other  evidence  in  the  cause,  the  basis  upon 
which  itgave  the  foregoing  instructions  to  the 
jury.    The  defendants  excepted  to  them. 

The  inquiries  therefore  arising  are:  had  a 
case  been  made,  which  authorized  the  court,  as 
a  matter  of  law,  to  give  an  opinion  to  the  jury, 
that  the  facts  proved  would  justify  the  pre- 
sumption of  aaeed ;  and,  if  not,  were  the  in- 
structions given  in  terms  which  left  the  jury 
to  make  the  inference  from  the  evidence  alone, 
unaffected  by  considerations  which  it  is  not  the 
province  of  a  jury  to  indulge,  that  the  legal 
title  to  the  Sixth  Street  property  was  in  the 
late  firm  or  R.  &  I.  Phillips? 

This  property  may  be  the  partnership  estate 
of  the  original  firm  of  R.  &  I.  Phillips,  with- 
out the  legal  title  being  in  the  copartnership  or 
in  either  of  the  partners.  A  deed  was  in  evi- 
dence that  the  legal  title  had  been  made  to  Rob- 
ert Phillips.  The  plaintiff  wished  to  show 
that  Robert  Phillips  had  conveyed  it,  before  he 
died,  to  the  firm,  or  that  there  were  circum- 
stances in  the  case  which  raised  the  presump- 
tion that  he  had  done  so.  No  evidence  was 
given  to  show  that  Robert  Phillips  had  made 
such  a  conveyance.  On  the  contrary,  as  the 
case  stood,  the  proof  was,  that  R.  J.  Herring 
and  wife  had  conveyed  the  Sixth  8treet  prop- 
erty to  Robert  Phillips,  by  deed  dated  the  9th 
June,  1832.  The  deed  was  in  evidence.  The 
plaintiff  then  proceeded  to  give  secondary  evi- 
dence of  the  contents  of  the  books,  which  the 
defendants  had  refused  to  produce.  That  sec- 
ondary evidence,  as  it  is  stated  in  the  instruc- 
tion, is,  that  "Mr.  Bridges  states  that  he  be- 
lieves there  is  an  entry  on  the  books  of  the 
transfer  from  Herring  to  Robert  &  Isaac  Phil- 
lips, but  don't  know  how  that  transfer  was 
made.  It  is  in  proof,  by  the  clerks  of  Robert 
&  Isaac  Phillips,  that  an  account  was  open  on 


Digitized  by 


487 

Google 


707 


SUPREME  COUBT  OF  TKBUnTTBD  STATES. 


their  books  with  the  Sixth  Street  lot:  that  the 
money  of  the  firm  was  applied  to  the  payment 
of  the  consideration  money  to  Herring.  One 
of  the  persons  who  erected  the  new  building 
says  he  was  paid  by  the  notes  and  checks  of  the 
firm;  a  tenant  proves  that  Joseph  L.  Moss 
rented  it  in  the  name  of  the  .firm,  who  furnished 
it  to  the  amount  of  $1,000;  and  the  tax-collect- 
ors prove  the  payment  of  the  taxes  by  the  firm. " 
708*]  Such  is  the  proof,  and  *the  only  proof 
in  the  cause  to  show  that  the  legal  title  to  the 
Sixth  Street  property  was  in  the  late  firm  of  R. 
&  I.Phillips.  It  may  justify  the  inferences  in  the 
court's  instructions,  that  Robert  Phillips  never 
was  the  sole  and  real  owner  of  this  property  on 
the  first  purchase;  that,  if  the  books  had  been 
produced,  it  would  have  been  shown  that  the 
consideration  money  for  the  lot  was  paid  by 
the  firm;  that  all  the  improvements  were  paid 
for  by  the  money  of  the  firm;  that  it  formed  a 
part  of  their  joint  estate :  that  they  so  consid- 
ered it,  and  that  Robert  Phillips  was  bound  in 
equity  and  good  conscience  to  make  a  title  to 
the  firm;  but  the  evidence  is  certainly  deficient 
in  those  particulars  which,  according  to  the  es- 
tablished law,  will  permit  the  presumption  of 
a  deed  by  a  jury,  as  a  matter  of  direction  from 
the  court.  Before  a  court  can  instruct  a  jury 
to  presume  a  grant  or  deed  for  land,  time  or 
length  of  possession  must  be  shown,  which,  of 
itself,  in  certain  cases,  and  in  other  cases,  in 
connection  with  circumstances,  will  induce  the 
presumption  of  a  grant  as  a  matter  of  law,  or 
as  a  legal  effect  from  evidence,  which  the  jury 
is  instructed  to  make,  if  in  its  consideration  of 
the  evidence  the  jury  believe  it  to  be  true.  Or 
when  the  presumption  in  fact  as  to  a  legal  title 
is  founded  upon  the  principle  of  omnia  rite  eue 
acta.  Supposing,  then,  that  the  court  did  not 
intend  to  instruct  the  jury  that  the  legal  effect 
of  the  evidence  was  to  raise  the  presumption 
of  a  deed;  we  will  now  inquire,  what  effect  the 
refusal  to  produce  books  and  papers  under  a 
notice  has  upon  the  point  which  a  party  sup- 
poses they  would  prove.  The  refusal  to  pro- 
duce books,  under  a  notice,  lays  the  foundation 
for  the  introduction  of  secondary  evidence.  It 
affords  neither  presumption  hot  prima  fade  evi- 
dence of  the  fact  sought  to  be  proved  by  them.  A 
party  cannot  infer  from  the  refusal  to  produce 
books  which  have  been  called  for,  that  if  pro- 
duced they  would  establish  the  fact  which  he 
alleges  they  would  prove.  The  party  in  such 
a  case  may  give  secondary  evidence  of  the  con- 
tents of  such  books  or  papers;  and  if  such 
secondary  evidence  is  vague,  imperfect,  and 
uncertain  as  to  dates,  sums,  boundaries,  &c., 
every  intendment  and  presumption  as  to  such 
particulars  shall  be  against  the  party  who  might 
remove  all  doubt  by  producing  the  higher 
evidence.  (Life  and  Fire  Insurance  Co.  of  N. 
T.  v.  Meeh.  Fire  Inturance  Co.,  7  "Wend.,  88, 
84.) 

All  inferences  shall  be  taken  from  the  inferior 
evidence  most  strongly  against  the  party  refus- 
ing to  produce;  but  the  refusal  itself  raises  no 
presumption  of  suspicion  or  imputation  to  the 
discredit  of  the  parly,  except  in  a  case  of 
spoliation  or  equivalent  suppression.  There  the 
709*]  *rule  is  that  omnia  prtesumantur  contra 
tpolialorem.  In  other  words,  with  the  excep- 
tion just  mentioned,  the  refusal  to  produce 
books  or  papers  upon  notice  is  not  an  inde- 
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pendent  element  from  which  anything  can 
inferred  as  to  the  point  which  is  sought  to 
proved  by  the  books  or  papers.  Nor  can  * 
views  of  policy  growing  out  of  the  refusal 
associated  with  the  secondary  evidence  to 
large  the  province  of  the  jury,  to  infer  or 
same  the  existence  of  the  fact  to  which  tt 
evidence  relates.  For  considerations  of  polii 
being  the  source,  origin,  and  support  of  art 
cial  presumptions,  having  no  application 
conclusions  a*  to  actual  matter  of  fact,  t 
finding  of  a  jury  in  conformity  with  such  « 
sideration  and  not  according  to  their  actual  a 
viction  of  the  truth,  resolves  itself  in  a  rule1 
presumption  of  law. 

Apply  these  principles  to  the  instructioa 
and  we  find  that  the  court,  under  •  notice  I 
common  law  to  produce  books  and  papers,  u 
the  refusal  to  produce  them,  without  any  othi 
foundation  having  been  laid  to  permit  secom 
ary  evidence  to  be  given  of  the  existence  of 
deed  which'  had  not  been  specifically  called  fo 
and  the  destruction  or  loss  of  which  had  m 
been  alleged,  permitted  the  plaintiff  to  give  <» 
ondary  evidence  that  a  deed  had  been  mad 
and  upon  his  failure  to  do  so,  instructed  tt 
jury  that  it  "  must  not  be  supposed  that  U 
only  effect  of  the  suppression  or  keeping  bat 
books  and  papers  is  to  admit  secondary  e\ 
dence  of  their  contents,  or  that  the  jury  a 
confined,  in  presuming  their  contents,  to  vh. 
is  proved  to  have  been  contained  in  them, 
jury  may  presume  as  largely  as  a  chancel!' 
may  do,  when  he  acts  on  his  conscience  an 
jury,  does  and  ought  to  do,  and  on  the  san 
principles."  And  further,  after  reciting  tj 
evidence  which  the  court  thought  led  to  itecoj 
elusion,  the  court  says:  "  Upon  such  evider* 
we  would,  as  a  court  of  equity,  hold  th 
there  was  such  a  clear  equitable  title  in  tl 
firm,  that  Robert  Phillips  or  his  heirs  we 
bound  on  every  principle  of  justice,  conscienc 
and  equity  to  make  a  conveyance,  so  as 
make  the  title  a  legal  one."  To  which  t) 
court  adds:  "  When  it  appears  that  the  ma 
bers  of  the  new  firm  had  conveyed  it  in  tru 
for  creditors,  as  their  joint  property;  that  tl 
grantees  had  accepted  the  conveyance  and  so 
the  property  under  the  assignment;  that  ti 
purchaser  from  them  had  accepted  a  deed  i 
citing  theirs  and  no  other  title;  we  cann 
hesitate  as  judges  in  a  court  of  law,  in  instrw 
ing  you  that  you  may  presume  that  such  a  co 
veyance  from  Robert  Phillips  or  his  heirs  h 
been  made  as  they  were  bound  in  equity  ai 
good  conscience  to  make."  "  Legal  presum 
tions  *do  not  depend  on  any  defined  [*7  1 
state  af  things;  time  is  always  an  importai 
and  sometimes  a  necessary,  ingredient  in  tl 
chain  of  circumstances  on  which  the  presum 
tion  of  a  conveyance  is  made;  it  is  more  or  1< 
important  according  to  the  weight  of  the  otb 
circumstances  in  evidence  in  the  case.  Takin 
then,  all  in  connection,  and  in  the  total  abscn 
of  all  proof  of  any  adverse  claim  by  Root 
Philips  or  his  heirs,  from  1882,  every  drew 
stance  is  in  favor  of  the  presumption  of  a  co 
veyance."  And  the  instruction  finally  co 
eludes  with  this  direction:  "  As,  however,  tl 
is  a  matter  entirely  for  your  consideration, i 
leave  it  to  your  decision  with  this  principle 
law  for  your  guide,  that  on  a  question  wheth 
a  conveyance  shall  be  presumed  or  not,  the  ju 
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are  to  look  lew  to  the  direct  evidence  of  the 
bet  than  to  the  reasons  and  policy  of  the  law, 
is  authorizing  them  to  infer  that  it  was  made, 
ff  the  party  who  was  in  possession  of  the  legal 
title  was  bound  in  equity  to  convey  to  the  real, 
true  and  equitable  owner.  This  legal  presump- 
tion is  not  founded  on  the  belief  alone  that 
«V  fact  existed,  but  much  more  on  those  prin- 
ciples which  enforce  justice  and  honesty  be- 
tween man  and  man.  and  tend  to  the  security 
it  possessions  which  have  remained  undis- 
tvbed.  Should  your  opinion  be  in  conformity 
with  ours  on  this  point,  you  will  presume  that 
tine  was  a  deed  from  Robert  Phillips  or  his 
kin,  competent  to  vest  the  title  to  the  Sixth 
(Met  lot  in  the  firm  of  Robert  &  Isaac  Phil- 
ips, that  it  so  remained  at  the  time  of  the  as- 
tignment,  and  that  it  was  by  such  conveyance 
■  would  enable  them  to  enjoy  the  property 
Against  Robert  Phillips  and  his  heirs." 

Supposing,  then,  the  term  "  legal  presump- 
tion"' to  have  been  used  in  its  known  professional 
■war,  it  is  obvious  that  the  court  did  not  mean 
fcto  lie  one  that  was  absolute  and  conclusive, 
lot  one  of  law  and  fact.  If  the  latter,  we  have 
abcady  said  such  a  presumption  did  not  arise 
toier  the  evidence,  and  the  conclusion  must 
lethal  the  construction  did  not  leave  the  jury 
to  presume,  from  the  evidence  alone,  that  a 
•areyance  bad  been  made  of  the  Sixth  Street 
property  by  Robert  Phillips,  which  vested  the 
•pi  title  to  it  in  the  late  firm  of  R.  &  I.  Phil- 
ip. We  think  the  exception  taken  to  these 
ketractiona  must  be  sustained,  and  direct  the 
kdgment  to  be  reversed. 

In  the  consideration  of  this  case,  the  court 
W  not  forgotten  that  there  were  many  other 
joint*  in  the  cause  which  were  argued  with 

Elearning  and  ability.  The  court,  how- 
lever,  abstains  from  "noticing  them,  and 
that  its  opinion  should  be  exclusively 
confined  to  the  instructions  which  have  been 
considered. 

ORDER. 

Tins  cause  came  on  to  be  heard  on  the  tran- 
ioipi  of  the  record  from  the  Circuit  Court  of 
tijt  United  States  for  the  Eastern  District  of 
'IVnttwlvaniii.  and  was  argued  by  counsel;  on 
ttonderation  whereof,  it  is  now  here  ordered 
■■d  adjudged  by  this  court,  that  the  judgment 
*  the  said  Circuit  Court  in  this  cause  be,  and 
ti*  tame  is  hereby  reversed,  with  costs;  and 
Sat  this  cause  be,  and  the  same  is  hereby  re- 
Banded  to  the  said  Circuit  Court,  with  direc- 
feoa  to  award  a  venire  facia*  de  novo. 

Ctted-B  Bow.,  1«. 


THE  BANK  OP  THE  UNITED  STATES, 

Plaintiff  in  Error, 

v. 

THE  UNITED  STATES. 

United  State*  liable  in  damage*  under  Maryland 
tlaMe  on  nonpayment  of  bill  of  exchange 
•tarn  on  France  and  negotiated  off  Bank  of 

v.  & 

Bj  a  treaty  between  the  United  States  and  Prance, 
*e  latter  agreed  to  pay  to  the  former  a  certain 
•■■of  money,  the  firat  installment  of  which  be- 
«•■»  due  on  the  second  of  February,  1833. 

Howard  2. 


The  Secretary  of  the  Treasury,  under  a  power 
oonferred  by  Congress,  drew  a  bill  of  exchange 
upon  the  French  government,  which  was  pur- 
chased by  the  Bank  of  the  United  States. 

Not  being  paid  upon  presentation,  it  was  pro- 
tested and  immediately  taken  up  by  bankers  in 
Paris,  for  the  honor  of  the  bank. 

The  bill  Ik  not  liable  to  objection  as  being  drawn 
upon  a  particular  fund. 

The  United  States,  as  drawers,  are  responsible  to 
the  bank  for  fifteen  per  cent,  damages,  under  a 
statute  of  Maryland,  which  allows  that  amount  to 
the  holder  of  a  foreign  protested  bill. 

When  the  bankers  in  Paris  took  it  up  and  charged 
the  amount  of  the  bill  to  the  bank,  in  their  account 
with  it,  the  bank  became  thereby  remitted  to  its 
original  cbaraoter  as  holder  and  payee. 

Under  the  law  merchant,  the  drawer  of  a  foreign 
bill  of  exchange  is  liable,  in  case  of  protest,  for 
costs  and  other  incidental  charges,  and  also  for  re- 
exchange,  whether  direct  or  circuitous.  The  stat- 
ute of  Maryland,  allowing  fifteen  per  cent.,  fixes 
this  in  lieu  of  re-exchange,  to  obviate  the  difficulty 
ofprovlng  the  price  of  re-exchange. 

When  the  bank  came  into  possession  of  the  bill, 
upon  its  return,  the  Indorsements  were  in  effect 
stricken  out.  and  the  bank  became,  in  a  commer- 
cial and  legal  sense,  the  holder  of  the  bill. 

THIS  case  was  brought  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Pennsylvania. 

•The  facts  in  the  case  were  these:       [*712 

By  the  second  article  of  the  Convention  of 
4th  of  July,  1881,  between  the  United  States 
and  France,  which  was  ratified  on  2d  of  Feb- 
ruary, 1882,  25,000,000  of  francs,  with  interest 
at  the  rate  of  four  per  cent,  per  annum,  were 
payable,  at  Paris,  in  six  annual  installments, 
into  the  hands  of  such  person  or  persons  as 
should  be  authorized  by  the  government  of  the 
United  States  to  receive  it,  the  first  installment 
to  be  paid  at  the  expiration  of  one  year  next 
following  the  exchange  of  the  ratifications.  It 
was  further  agreed,  nowever,  by  the  treaty, 
that  the  sum  of  1,500,000  francs  should  be  re- 
served by  France  for  purposes  therein  stated. 

On  the  13th  of  July,  1832,  Congress  passed 
an  act  by  which  it  was  made  the  duty  of  the 
Secretary  of  the  Treasury  to  cause  tlfe  several 
installments,  with  the  interest  thereon,  payable 
to  the  United  States  in  virtue  of  the  said  con- 
vention, to  be  received  from  the  French  gov- 
ernment and  transferred  to  the  United  States 
in  such  manner  as  he  might  deem  best,  and  the 
net  proceeds  thereof  to  be  paid  into  the  treas- 
ury. 

In  October  and  November,  1882,  and  Jan- 
uary,1838,  a  correspondence  took  place  between 
Louis  McLane,  Secretary  of  the  Treasury,  .and 
Nicholas  Biddle,  president  of  the  Bank  of  the 
United  States,  upon  the  best  means  of  trans- 
ferring to  the  United  States  the  first  install- 
ment, which  would  become  due  on  the  2d  of 
February,  1888.  Mr.  Biddle  offered  to  pur- 
chase the  bill  at  the  rate  of  five  francs  thirty- 
two  and  a  half  centimes  to  the  dollar,  which 
would  have  yielded  to  the  government  $912, 
050.77,  but  this  offer  was  declined  by  the  sec- 
retary. Subsequently,  on  the  80th  of  January, 
1833,  a  negotiation  was  concluded  at  the  rate 
of  exchange  of  five  francs  thirty-seven  and  a 
half  centimes  to  the  dollar,  and  the  following 
bill  was  drawn : 


Notb.— At  to  acceptance  ana  payment  of  a  MR 
for  honor,  see  note  to  Connig  v.  Bayard,  1  Pet.,  280. 

As  to  United  State*  a*  a  party  to  Mils  and  not**, 
right*  and  liabilities  of,  see  note  to  United  States  v. 
Barker,  12  Wheat.,  559. 
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Treasury  Department  op  the 
United  States,  Washington 
February  7th,  1883. 
Sir:  I  have  the  honor  to  request,  that  at  the 
sight  of  this,  my  first  bill  of  exchange  (the  sec- 
ond and  third  of  the  same  tenor  and  date  un- 
paid), you  will  be  pleased  to  pay  to  the  order 
of  Samuel  Jaudon,  cashier  of  the  Bank  of  the 
United  States,  the  sum  of  4,856,666  francs  and 
66  centimes;  which  includes  the  sum  of  $8,- 
916,666. 66,  being  the  amount  of  the  first  inslall- 
7  13*]  ment  to  oe  paid  *to  the  United  States 
under  the  convention  concluded  between  the 
United  States  and  France,  on  the  4th  of  July, 
1881  (after  deducting  the  amount  of  the  first 
installment  to  be  reserved  to  France,  under  the 
said  convention),  and  the  additional  sum  of 
940,000  francs,  being  one  year's  interest  at  four 
per  cent,  on  all  the  installments  payable  to  the 
United  States,  from  the  day  of  the  exchange 
of  the  ratifications  to  the  3d  of  February,  1838. 
I  have  the  honor  to  be,  with  great  respect, 

your  obedient  servant, 
(Signed)  Louis  McLane. 

Mr.  Humann, 
Minister  and  Secretary  of  State  for  the  Depart- 
ment of  Finance,  Paris. 

E.  2688— Mem. 

Total  amount  of  indemnity  pay- 
able to  the  United  States    -    26,000,000  00 

Less  amount  of  indemnity  to  be 
reserved  to   France    -    -    -      1,600,000  00 


28,600,000  00 


1  year's  interest  from  2d  Feb., 

1882,  to  2d  Feb.,  1888,  at  four 

per  cent. 940,000  00 

First  installment  payable  to  the 

United  States, 8,916,666  66 

Amountof  the  bill 4,856,666  66 

This  bill  was  purchased  by  the  Bank  of  the 
United  States  on  the  11th  of  February,  1838,  at 
the  above  mentioned  rate  of  exchange  of  five 
francs  and  thirty -seven  and  a  half  centimes  to 
the  dollar,  and  the  amount  of  $908,365.89  car- 
ried to  the  credit  of  the  Treasurer  of  the  Unit- 
ed States,  which  sum  was  increased  on  the  9th 
of  March,  by  adding  $200  for  a  short  credit 
given,  thus  making  altogether  the  sum  of 
$908,565.89. 

The  bill  was  accompanied  by  a  power  from 
the  President  of  the  United  States,  authorizing 
Samuel  Jaudon  to  receive  the  amount  of  the 
bill,  and  to  give  full  receipt  and  acquittance  to 
the  government  of  France. 

The  bill  was  indorsed: 

Pay  to  the  order  of  Messrs.  Baring,  Brothers 
&  Co..  of  London. 

(Signed)  S.  Jaudon, 

Cashier  of  the  Bank  of  the  United  States. 
7 14«]      *Pay  to  the  order  of  N.  M.  Roths- 
child, Esq.,  value  received. 

(Signed)  Baring,  Brothers  &  Co. 

London,  19th  March,  1883. 

Pay  to  Messrs.  De  Rothschild,  Brothers,  or 
their  order,  value  in  account. 

(Signed)  N.  M.  Rothschild. 

London,  19th  March,  1838. 
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It  was  presented  for  payment  on  the  ._ . 
March,  1838,  at  the  office  of  Mr.  Humann. 
laws  of  France  not  allowing  any  days  of 
The  answer  of  the  cashier  of  the  central  i 
chest  of  the  public  treasury  was,  "  that  ha' 
had  the  orders  of  the  minister.  Secretary 
State  for  the  Department  of  Finance,  be  1 
instructed  to  say  that  diplomatic  treaties,  wH 
impose  engagements  on  the  French  treasury 
be  discharged,  do  not  become  obligatory  uy 
it  until  the  Chambers  have  sanctioned  I 
financial  dispositions  which  are  therein  4 
braced.  Therefore,  the  treaty  concluded  w, 
the  United  States,  not  being  yet  sanctioned 
the  Legislature,  the  minister  of  finance  bam 
at  present  make  any  payment  to  avail  upon! 
obligations  contracted  by  the  said  treaty." 

The  notary  further  states,  that  immediate 
after  the  protest  Messrs.  Hottingoer  &  C< 
bankers,  intervened  for  the  account  of  M 
Samuel  Jaudon,  cashier  of  the  Bank  of  tl 
United  States,  and  agreed  to  pay  the  amount  i 
the  bill  and  costs. 

On  the  80th  of  March,  1888,  Hotttaguer 
Co.  made  up  the  following  account  against  tl 
bank: 

Statement  of  the  payment  and  charges  made  1 
Hottinguer  &  Co.,  of  Paris,  on  a  bill  < 
4,856.666  66,  drawn  by  the  Secretary  < 
the  Treasury  of  the  United  States  upon  1 
Humann,  minister  of  finance,  protested  ft 
nonpayment,  and  which  they  paid  for  tl 
honour  of  the  signature  and  for  account^of  i 
Jaudon,  cashier  of  the  Bank  of  the  Unit* 
States  of  America. 
F.    4,856,666  66  amount  of  the  MIL 

24,283  88  commission  half  per  cent. 


4,880,949  99 

8,899  90  stamp. 

27  65  protest  and  translation. 
14  45  second  and  third  of  prote 

and  legalization. 
35  00  paid  to  American  Consul  i 
Havre,    expenses  for  tl 
document    to    be   copk 
upon  his  books. 


F.    4,884,427  99 

♦Say  four  million  eight  hundred  and  [*7 1' 
eighty-four  thousand  four  hundred  and  iwent; 
seven  francs  and  ninety-nine  centimes,  whic 
we  place  to  the  debit  of  the  Bank  of  the  Unite 
States,  due  22d  March,  1833. 

Errors  excepted.  Hottingueb. 

Paris,  80th  March,  1838. 

On  the  26th  of  April,  1888,the  bank  receive 
information  of  the  fate  of  the  bill,  and  o 
the  same  day  informed  the  Secretary  of  II 
Treasury  that  they  would  hold  him  responaW 
for  principal,  interest,  costs,  damages,  and  e: 
change. 

On  the  18th  of  May,  1888,  the  bank  forw&n 
ed  to  the  Secretary  the  following  account: 

Bank  of  the  United  States,  May  IS,  188! 
Account  of  return,  with  protest  for  nonp»; 
ment,  of  a  bill  of  exchange  drawn  by  Loa 
McLane,  Secretary  of  the  Treasury,  date 
Treasury  Department  of  the  United  State: 
Washington,  February  7th,  1888,  at  sighl 
to  the  order  of  Samuel  Jaudon,  cashier  of  Uj 
Bank  of  the  United  States,  on  M.  Humani 
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minister  and  Secretary  of  State  for  the  De- 
partment of  Finance,  Paris: 

Principal  due,  March  22,  1883,  fr.  4,856,666  66 

Costs  of  protest,  as  per  Messrs. 
Hottingoer  &  Co.'s  account 
of  charges  herewith,  exclu- 
sive of  their  commission, 
which  is  covered  by  the  dam- 
ages charged  below     -     -  8,478  00 


!    Interest  from  March  22d  (the 
date  of  protest),  to  May  18th, 

fl/ty- two  days 

Damages  on  fr.  4,856,666  66 
atl5percent. 


4,860,144  66 


42,121  25 
728,500  00 


|  5,680,765  91 

Which,  at  5.80,  the  current  rate  of  exchange 

for  a  bill,  at  sight,  on  Paris,  is  $1,062,408.66, 

due  in  cash  this  day,  with  interest  until  paid. 

On  the  16th  of  May,  1838,  the  secretary  re- 
plied that  the  proceeds  of  the  bill  had  not  been 
Drought  into  the  treasury  by  warrant,  and 
therefore  he  had  it  in  his  power  to  return  the 
■mount  immediately  to  the  bank;  which  was 
accordingly  done,  and  on  the  18th  of  May  the 
bank  debited  the  United  States  upon  its  books 
with  the  sum  of  $903,565.89.  being  the  exact 
mm  for  which  the  bill  had  been  bought. 
716*]  *On  the  24th  of  May,  1888,  the 
Attorney-General  of  the  United  States  ad- 
dressed the  following  letter  to  the  Secretary  of 
the  Treasury: 

Attorstey-  General's  OFPiCR.May  24, 1883. 

Sir:  I  have  carefully  examined  the  claims 
presented  by  the  Bank  of  the  United  States,  on 
account  of  the  protest  of  the  bill  of  exchange 
drawn  by  yon  on  the  French  government  for 
the  first  installment  and  interest  due  the  United 
Stales,  under  the  convention  with  France  of 
July  4,  1831. 

Tlie  account  stated  by  the  bank,  if  supported 
.  by  proper  vouchers,  appears  to  be  correct,  with 
the  exception  of  the  chum  of  fifteen  per  cent, 
damages  on  the  amount  of  the  bill.  This  item, 
in  my  opinion,  has  no  foundation  in  law  or  in 
equity,  and  ought  not  to  be  paid  by  the  govern- 
ment. The  bank  is  entitled  to  indemnity,  and 
to  nothing  more. 

I  will  take  another  occasion  to  state  to  you 
the  reasons  on  which  my  opinion  is  formed, 
and  am  very  respectfully, 

your  obedient  servant, 
(Signed)  R.  B.  Taney. 

To  the  Secretary  of  the  Treasury. 

On  the  7th  of  July,  1884,  the  bank  declared  a 
dividend  of  three  and  a  half  per  cent,  on  its 
capital  stock,  which,  upon  66,692  shares  held 
by  the  United  States,  amounted  to  $233,422. 

On  the  10th  of  April,  1885,  the  Secretary  of 
the  Treasury  drew  upon  the  bank  for  the  dif- 
ference between  this  sum  and  the  amount  which 
the  hank  claimed  to  hold  for  the  purpose  of 
faring  itself  the  damages  on  the  protested  bill, 
being  ai  follows: 

Amount  of  dividend    -    -    -    -    $288,422 
Claimed  by  the  bank  on  that  day      170.041  18 


Amount  drawn  for  by  Secretary 

of  the  Treasury $68,880  82 

Howard  8. 


On  the  29th  of  July,  1887,  the  first  auditor 
of  the  treasury  stated  an  account  with  the 
bank,  in  which  he  sanctioned  the  principle  of 
all  the  claims  of  the  bank,  except  that  for  fif- 
teen per  cent,  damages,  saying  that  the  costs 
and  charges  for  stamp,  protest,  &c,  together 
with  the  charge  of  Hottinguer  for  commission, 
were  disallowed  "  for  want  of  vouchers  mere- 
ly," but,  if  properly  vouched,  would  be  ad- 
missible. 

The  United  States  brought  a  suit  against  the 
bank  on  the  second  of  March,  1838,  for  the 
withheld  portion  of  the  dividend,  being  $170,- 
041.18,  with  interest.  The  bank  claimed  a 
set-off  as  follows: 

•Amount  claimed  in  letter  of  [*7 1 T 

13th  May,  1888,        -      »  $1,062,408.66 

Refunded    by    the    United 
States,  •       -       -  908,565.89 


Amount  of  set-off,        •  $158,842.77 

with  interest  from  18th  of  May.  1883. 

The  bill  having  been  drawn  in  that  part  of 
the  District  of  Columbia  where  the  laws  of 
Maryland,  anterior  to  the  cession,  were  in 
force,  the  following  statute  of  that  State,  a 
knowledge  of  which  is  necessary  to  understand 
the  points  raised  in  the  bill  of  exceptions,  is 
transcribed: 

"  November,  1785.    Chap.  88. 
An  Act  ascertaining  what  shall  be  recovered 
on  protested  bills  of  exchange,  and  to 
repeal  an  act  of  Assembly  there- 
in  mentioned. 

"  Be  it  enacted  by  the  General  Assembly  of 
Maryland,  That  upon  all  bills  of  exchange 
hereafter  drawn  in  this  State  on  any  person, 
corporation,  company,  or  society,  in  any  for- 
eign country,  and  regularly  protested,  the 
owner,  or  holder  of  such  bill,  or  the  person  or 
persons,  company,  society,  or  corporation,  en- 
titled to  the  same,  shall  have  a  right  to  receive 
and  recover  so  much  current  money  as  will 
purchase  a  good  bill  of  exchange  of  the  same 
time  of  payment,  and  upon  the  same  place,  at 
the  current  exchange  of  such  bills,  and  also 
fifteen  per  cent,  damages  upon  the  value  of  the 
principal  sum  mentioned  in  such  bill,  and 
costs  of  protest,  together  with  legal  interest 
upon  the  value  of  the  principal  sum  mentioned 
in  such  bill,  from  the  time  of  protest  until  the 
principal  and  damages  are  paid  and  satisfied ; 
and  if  any  indorser  of  such  bill  shall  pay  to  the 
holder,  or  the  person  or  persons,  company, 
society,  or  corporation,  entitled  to  the  same, 
the  value  of  the  principal,  and  the  damages 
and  interest  as  aforesaid,  such  indorser  shall 
have  a  right  to  receive  and  recover  the  sum 
paid,  with  legal  interest  upon  the  same,  from 
the  drawer,  or  any  other  person  or  persons, 
company,  society,  or  corporation,  liable  to  such 
indorser  upon  such  bill  of  exchange." 

The  court,  after  instructing  the  jury  that  the 
case  was  to  be  governed,  in  respect  to  the  set- 
off or  credit  claimed  by  defendants,  by  the  en- 
actments of  the  said  statute  of  Maryland:  and 
that  if  they  had  been  the  holders  of  the  said 
bill  at  the  time  of  its  protest,  they  would, 
under  the  said  statute,  have  been  entitled  to 
the  set-off  or  credit  claimed — the  damages 
being,  in  such  case,  made  by  the  provisions  of 
the  said  statute  a  part  of  the  debt  as  much  aa 
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the  principal,  to  which  they  were  admitted  to 
718*]  be  entitled — proceeded  further  *to  in- 
struct the  jury,  that  by  the  indorsements  and 
protest  given  in  evidence,  defendants  did  not 
appear  to  have  been  such  holders  of  said  bill  at 
the  time  of  its  protest;  that  their  position  was 
that  of  indorsers,  who  had  taken  it  up  or  paid 
it:  and  that  whether  they  had  so  paid  it  in  the 
place  where  it  was  payable  or  elsewhere,  they 
could  not  sustain  their  claim  to  the  damages  in 
question,  unless  by  proof  that  they  had  them- 
selves paid  such  damages  to  the  holder  of  the 
bill ;  and  that  the  verdict  on  this  point  ought 
to  be  in  favor  of  the  plaintiff. 

Whereupon  the  counsel  for  the  defendants 
excepted  to  the  opinion  of  the  court. 

The  jury  found  for  the  plaintiffs,  and  as- 
sessed the  damages  at  $251,343.54. 

The  case  came  up  to  this  court  upon  the  ex- 
ception just  recited,  and  was  argued  by  Mean. 
Cadicallader  and  Sergeant  for  the  plaintiffs  in 
error,  and  Mr.  NeUan  (Attorney-General)  for 
the  defendant  in  error. 

Mr.  Cadteallader,  for  the  plaintiffs  in  error: 

Since  the  bill  was  drawn,  and  even  since  the 
suit  was  brought,  this  court  has  settled  many 
of  the  questions  intended  originally  to  be 
raised  on  the  trial. 

The  last  of  these  decisions  was  that  in  15 
Peters,  891 ,  which  took  place  in  the  interval 
between  the  institution  of  the  suit  and  the  trial, 
where  the  court  decided  that  "where  the 
United  States  became  a  party  to  drafts,  they 
were  under  all  the  liabilities  of  private  indi 
viduals." 

The  only  two  questions  in  the  case  are,  there- 
fore, 

1.  Whether,  under  the  statute  of  Maryland, 
a  private  drawer  would  be  answerable  on  the 
bill  in  question ;  and, 

2.  Whether,  if  so,  there  is  anything  in  the 
relation  existing  between  the  parties  to  devest 
this  responsibility. 

1.  We  contend  that  the  defendants  below 
were  within  the  description  of  "owner  or 
holder  of  the  bill  or  party  entitled  to  it,"  men- 
tioned in  the  first  clause  of  the  statute,  and  not 
within  that  of  indorser,  in  the  latter  clause. 
To  entitle  a  party  to  the  benefit  of  the  first 
clause,  it  is  not  necessary  that  he  should  have 
been  holder  at  the  time  of  protest;  but,  never- 
theless, the  defendants  below  were,  in  fact, 
holders  of  the  bill  at  the  time  of  protest,  through 
the  intervention  of  their  agent,  who,  at  that 
time,  interposed,  for  their  account,  and  took 
up  the  bill  at  the  place  where  it  was  payable. 
719*]  *The  fifteen  per  cent,  is  not  well 
named  when  it  is  called  "damages."  It  is  not 
a  penalty,  but  as  much  a  part  of  the  transac- 
tion as  re  exchange,  certainly  not  unliquidated 
because  it  can  be  easily  calculated.  It  was  de- 
scribed, in  the  court  below,  as  a  penalty  to 
punish  delinquency  or  insure  punctuality;  but 
is  really  intended  to  mitigate  the  rigor  of  law 
against  a  drawer.  Re-exchange  would  often 
be  ruinous,  and  particularly  with  the  colonies. 
The  explanation  of  re  exchange  is  given  in 
Story  on  Bills.  401.  The  holder  has  a  right  to 
draw  for  the  amount  of  the  bill,  and  must  do 
it  in  the  same  way  that  the  bill  came.  It  is 
often  circuitous.  The  general  course  of  ex- 
change is  often  so  between  two  countries,  and 
sometimes  the  circuity  is  casual.  All  the  colo- 
41? 


nial  statutes  were  to  limit  the  amount  for 
which  a  drawer  should  be  held  responsible, 
and  did  not  intend  to  inflict  a  penalty. 

The  rate  of  these  damages  varies;  it  is  not 
the  same  between  England  and  the  West  In- 
dies that  it  is  between  England  and  the  East 
Indies.  (Chitty,  668;  Story,  sec.  408;  Beawes 
on  Bills,  610.) 

Damages  were  fixed  in  lieu  of  re-exchange. 
(6  Cranch,  821 ;  6  Mass.,  157,  161.) 

The  history  of  Maryland  legislation  shows 
that  it  was  intended  for  the  benefit  of  the 
drawer,  by  limiting  the  responsibility  which 
he  would  nave  been  otherwise  under.  Acts  of 
1676  and  1678  say  "the  party  shall  not  be  al- 
lowed more  than,"  Ac.  So  the  Acts  of  1(82. 
1698,  1704,  1708.  and  1715.  The  Act  of  1715 
is  found  in  Bacon's  Laws,  the  others  were  read 
from  MSS.  copies. 

The  French  Code  of  Commerce  (188,  art 
445,  edition  of  1814)  says  that  damages  are  a 
compensation  for  the  circuitous  transmission 
of  a  bill.  Great  injury  is  sustained  by  taking 
funds  provided  for  other  purposes,  and  being 


obliged  to  take  up  a  protested  bill.    (8  Mar- 
shall,  184;  J'  - 
Papers,  784.) 


'Il' 


Piatt'*  case,  in  19  State 


In  the  latter  case,  an  Act  of  Congress  of 
1820  referred  it  to  the  second  comptroller.  In 
1828  it  came  before  Congress  again,  and  a 
committee  reported  upon  it.  (pp.  894,  901) 
The  report  says  equitable  principles  require 
damages  to  follow  protested  bills.  Piatt  had 
not  paid  damages,  "but  this  is  a  question 
never  asked;  the  fact  of  protest  is  sufficient.' 

Damages  cannot  be  sued  for  separately.  (4 
Harr.  &  Johns.,  240.) 

In  Ambler,  672,  Lord  Camdem  says,  "  the 
twenty  per  cent,  is  a  part  of  the  original  con- 
tract/' (See,  also,  2  Campb.,  445;  .12  Kan, 
420;  *8  Watts.  546;  Story,  sec.  398,  [*720 
note;  1  Lutw.,  885;  7  Term  R.,  570,  577;  4 
Barn.  &  Cress.,  445.) 

The  argument  on  the  other  side  is,  that  the 
indorser  who  pays  is  not  a  holder  under  the 
statute;  but  this  is  contrary  to  the  general  law: 
and  the  object  of  the  statute  was  to  give  in- 
demnity to  any  sufferer. 

If  an  indorser,  or  his  agent  for  his  honor, 
takes  it  up  trupra  proteet,  he  becomes  the  hold- 
er. Thus  full  effect  is  given  to  the  whole  act. 
The  argument  on  the  other  side  requires  an 
interpolation  of  the  words  "  time  of  protest." 
By  providing  for  the  case  of  an  indorser  who 
has  paid  damages,  the  statute  intends  an  action 
on  tjie  bill;  but  it  does  not  restrain  an  indorser 
who  has  become  holder  without  paying  dam- 
ages, because  the  whole  statute  is  enlarging. 
In  this  case  the  ownership  was  resumed  at  the 
time  of  protest. 

An  indorser  who  paid  the  bill  could  not, 
without  the  statute,  recover  anything  except 
the  amount  of  the  bill  and  the  damages;  but 
the  statute  gives  him  interest  also.  It  lis, there- 
fore,  an  enabling  statute.  At  the  time  of  the 
act  it  was  doubtful  what  an  indorser  could  re- 
cover. (2  Durnf  &  East,  100.)  Two  yean 
after  the  Maryland  act  says  there  had  beta 
doubt.  (See,  also,  1 H.  Black..  640;  4  Dotal 
&  East,  714:  3  East,  62,  177;  6  Bam.  *Oem. 
489.) 

According  to  the  construction  which  Iks 
other  side  put  upon  the  statute,  the  caw  at  an 
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indorser  who  pays  the  bill  without  damages  is 
not  provided  for,  unless  by  implication.  And 
even  the  implication  cannot  stand  unless  by 
insertion  of  the  words  "  time  of  protest." 

But  the  bank  had  made  provision  abroad. 
If  a  former  holder  of  the  bill  here,  from  alarm 
that  it  might  not  be  paid,  sends  his  money 
(broad,  he  is  as  much  out  of  funds  as  a  foreign 
bolder  would  be. 

A  payment  supra  protest,  for  the  honor  of  a 
name  upon  the  bill,  is  an  exception  to  the  gen- 
eral law  of  agent  or  substitution,  which  is  that 
one  person  cannot  become  agent  for  another 
without  his  consent.  And  this  is  not  only  a 
cue  of  payment  supra  protest,  but  with  funds. 
(See  5  Whart.,  189;  Pothier,  171;  Chitty  on 
Bills.  543;  French  Code  of  Commerce,  158;  10 
Merlin  Repertoire  Universelle  de  Jurispru- 
dence, 74  4,  tit.  Lettre  et  billet  de  change;  1 
Espinasse,  113,  criticised  and  explained  in 
Story  on  Bills,  sec.  124,  note;  Beawes,  64, 
570;  1  Lutw.,  886,  899.) 

A  party,  therefore,  paying  a  bill,  with  or 
without  funds,  becomes  a  holder  under  the 
Maryland  law. 

The  law  of  Maryland  must  govern  this  case. 
721*]  (6  Cranch,  224,  *Story  on  Bills,  sec. 
158;  Story  on  Conflict  of  Laws,  807-817;  12 
Peters,  524.) 

The  United  States  must  rest  on  the  same  ob- 
ligations as  a  private  drawer  when  a  bill  is 
drawn  by  an  authorized  agent.  Congress  calls 
this  a  bill.  When  they  settle  with  the  bank  it 
a  called  a  bill  of  exchange.  (4  Story's  Laws, 
2556.  Act  of  3d  March,  1887. 

It  is  so  on  its  face,  and  in  its  nature:  subject 
to  the  same  rules,  because  it  was  drawn  to  save 
freight,  insurance,  &c.  The  Secretary  had  a 
discretion  under  the  act  of  Congress  how  to 
transfer  the  money.  The  bank  was  bound  by  its 
character  to  transfer  the  money  of  the  govern- 
ment without  exchange,  within  the  United 
States;  of  course,  on  a  foreign  transaction,  ex- 
change would  be  charged.  The  Secretary  sold 
the  bill,  and  preferred  that. mode  to  having  it 
collected.    (5  Wheat.,  288.) 

The  bank  gave  the  government  credit  on  its 
books,  which  is  equivalent  to  payment.  (1 
Howard,  239;  8  Bro.  Chan.  Rep.,  488.) 

Mr.  Nelson,  Attorney-General,  for  the  de- 
fendant in  error: 

The  objection  to  the  form  of  action,  which 
vis  raised  in  the  court  below,  is  understood  to 
be  waived.  It  is  unnecessary,  therefore,  to 
argue  It. 

The  damages  upon  this  bill  were  claimed  by 
the  bank  by  way  of  set-off,  when  sued  by 
the  government  for  the  dividend  due  upon  its 
lock;  and  were  claimed,  not  upon  general 
principles,  but  under  the  statute  of  Maryland. 
The  only  question  is  the  construction  of  that 
act 

There  are  four  objections  to  allowing  the 
bank  these  damages. 

1.  That  the  bank,  through  its  agent,  having 
paid  no  damages,  can  receive  none,  and  such 
*a»  the  opinion  of  the  court  below. 

2.  That  the  instrument  is  not  a  bill  of  ex- 
change within  the  meaning  of  the  Act  of  1785. 

S.  Supposing  the  bank  to  have  been  the  hold- 
er, and   the  instrument  to  be  a  bill,  still  the 
United  States,  as  a  sovereign  power,  are  not 
bound  by  the  penalties  of  the  act. 
Howard  2. 


4.  That  the  relations  existing  between  the 
parties,  and  understood  by  them,  were  such  as 
to  exclude  the  idea  of  damages. 

1 .  By  the  general  law  merchant,  the  holder 
of  a  protested  bill  is  entitled  to  reimbursement 
or  indemnity,  the  standard  of  which  is  interest, 
expenses,  and  re-exchange. 

In  many  places,  by  statute  or  usage,  dam- 
ages are  allowed,  differing  in  amount;  and 
given,  in  some  cases,  in  lieu  of  re-exchange, 
'costs,  and  interest.  The  effect  is,  to[*722 
dispense  with  proof  of  all  these  things  and 
facilitate  adjustment.  Sometimes  a  penalty  is 
superadded. 

The  statute  says  the  holder  shall  receive 
as  much  money  as  will  purchase  a  new  bill. 
This  is  just  the  definition  of  re-exchange. 
(Story  on  Bills,  sec.  400.)  The  Maryland  bar 
was  celebrated  at  tho  time  when  this  statute 
was  passed;  and  no  doubt  it  was  carefully  pre- 
pared. The  definition  of  re-exchange  is  "the 
purchase  of  a  bill  on  the  country  where  the 
drawer  of  the  protested  bill  lives."  The  statute 
adopts  this  in  effect,  because,  although  it  di- 
rects the  new  bill  to  be  purchased  in  the 
country  where  the  drawer  of  the  old  bill 
lives,  instead  of  the  country  upon  which  the 
old  bill  was  drawn,  yet  the  same  amount  of 
money  would  have  to  be  paid  in  both  cases. 
The  statute  then  provides  for  re-exchange,  for 
costs,  and  for  interest.  But  these  together  con- 
stitute indemnity.  What  is  the  fifteen  per 
cent,  which  is  then  added?  It  must  be  a  pen- 
alty. 

The  old  statutes  of  Maryland  which  have 
been  read  show  this.  For  example,  the  Act  of 
1704  says  there  shall  not  be  allowed  more  than 
twenty  per  cent,  more  than  the  principal  sum 
and  costs.  The  Act  of  1706  says  ten  per  cent, 
more  than  the  sum  and  costs.  Under  these 
statutes,  the  amount  of  damages  was  required 
to  be  proved,  because  it  was  left  uncertain. 
The  Act  oL  1785  adopts  a  new  principle,  by 
providing  inaemnity  and  fifteen  per  cent,  dam- 
ages. The  amount  of  damages  and  the  rules 
being  thus  fixed,  a  party  who  claims  the  one 
must  bring  himself  within  the  other. 

Rothschild  was  the  holder  of  the  bill.  It  was 
in  his  possession  by  regular  indorsement.  Sup- 
pose he  had  omitted  to  cause  it  to  be  protested. 
He  could  have  recovered  damages  from  nobody, 
because  he  would  not  have  brought  himself 
within  the  terms  of  the  act.  And  the  indorser 
must  bring  himself  within  its  operation  also. 
How?  By  paying  the  damages  to  the  holder 
or  some  subsequent  indorser,  to  whom  he  was 
responsible.  The  statute  provides  damages  for 
this  class  of  indorsers  only.  But  the  bank, 
having  paid  no  damages,  does  not  belong  to 
this  class,  and  is  therefore  not  within  the  stat- 
ute at  all.  At  the  time  of  protest,  it  is  clear 
that  the  bank  was  not  the  "owner  or  holder" 
of  the  bill;  nor  was  it  at  any  time  afterwards 
within  the  protected  classof  indorsers.  The  rea- 
son of  the  distinction  is  manifest.  An  indorser 
who  had  parted  with  the  bill  and  received 
value  for  it  was  put  to  no  inconvenience  by  the 
protest,  and  therefore  had  no  claim  upon  the 
drawer  for  damages.  *His  claim  only  [*723 
began,  in  reason,  when  he  was  himself  called 
upon  to  pay  damages. 

It  is  said  by  the  other  side  that  the  "owner 
or  holder"  means  also  an  indorser.    But  the 
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act  does  not  say  "ihoee  who  may  become  en- 
titled to  the  bill,"  but  uses  language  indicating 
existing  ownership ;  existing  at  the  time  of  pro- 
test. The  second  clause  of  the  act  says,  "and  if 
any  indorser  of  such  bill  shall  pay  to  holder," 
<fec.,  making  a  clear  distinction  between  the 
two  classes  of  persons.  How,  then,  can  they  be 
confounded,  and  an  indorser  be  allowed  to 
claim  as  a  holder?  To  sustain  the  construction 
of  the  other  side,  the  word  "Indorser"  must  be 
interpolated  in  the  first  clause.  That  the 
ownership  must  exist  at  the  time  of  protest  is 
clear,  from  the  language  of  the  statute:  "That 
upon  all  bills  of  exchange  hereafter  drawn  in 
this  State  on  any  person,  corporation,  company, 
or  society,  in  any  foriegn  country,  and  regular- 
ly protested,  the  owner  or  holder  of  suchbill," 
&c.  Such  bill;  what  bill?  One  that  is  regu- 
larly protested.  The  ownership  is  placed  in 
juxtaposition  with  the  description.  He  must 
nave  been  the  owner  or  holder  of  the  bill  when 
it  underwent  this  ceremony. 

As  to  indorsers,  the  statute  introduces  no 
new  principle.  By  the  general  law  merchant, 
no  indorser  can  receive  damages  from  the 
drawer  unless  he  has  himself  paid  them.  (S 
Kent's  Commentaries,  115;  3  Washington 
Rep.,  810.) 

It  has  been  said  that  the  object  of  the  second 
clause  was  to  provide  a  new  remedy  for  an  in- 
dorser. But  was  it?  What  were  his  rights  be- 
fore? If  Jaudon  had  been  sued  in  London  on 
this  bill,  he  would  have  been  liable  by  the  En- 
glish law,  for  the  bank  was  as  much  liable  for 
damages  as  the  drawer.  If  the  bank  had  paid 
all  this,  the  drawer  would  have  been  liable,  in- 
dependently of  the  statute,  because  the  drawer 
would  have  to  replace  the  bill  and  expenses. 

The  statute,  therefore,  gives  the  indorser  no 
new  remedy. 

The  bank  was  an  indorser  at  the  time  of  pro- 
test, and  must  remain  so;  it  cannot  shift  its 
position  and  become  a  holder.  rEhe  bill  was 
paid  for  the  honor  of  an  indorser  Alter  protest; 
the  only  effect  of  which  is  to  make  the  payer 
and  indorsee  of  the  bill,  and  protect  the  in- 
dorser, for  whose  credit  it  is  taken  up,  from 
damages.    (1  Espinasse  Rep.,  118.) 

2.  This  is  not  a  bill  within  the  meaning  of 
724*1  the  act,  because  it  *was  drawn  upon  a 
particular  fund.  (Story  on  Bills,  sec.  56,  56.) 
A  general  bill  must  be  drawn  upon  the  general 
credit  of  the  party.  (2  Lord  Raym.,  1681;  2 
Strange.  1211;  5  Espinasse  Rep..  247;  2  Kent's 
Com.,  74,  75,  76;  2  Wharton,  288.)  The  Act 
of  1785  only  applies  to  general  bills.  Here  it 
was  drawn  upon  a  particular  fund  and  payable 
at  the  pleasure  of  the  French  government,  be- 
cause no  appropriation  had  been  made  by  that 
government  for  it.  It  was  payable,  too,  out  of 
the  fund  provided  by  the  treaty. 

8.  The  United  States,  as  a  sovereign  power, 
are  not  bound  by  the  penalties  of  an  act. 

It  is  settled  in  England  that  the  government 
is  not  bound  by  a  statute  unless  named.  If 
the  State  of  Maryland  was  not,  then  the  United 
8tates  are  not.  (5  Co.  Rep. ,  14  b;  11  Co.  Rep.,74.) 

Is  it  possible  that  Maryland  could  have  in- 
tended to  provide  against  her  drawing  bills  as 
a  sovereign,  which  would  not  be  paid?  Her 
courts  have  uniformly  construed  her  laws  ac- 
cording to  the  position  just  laid  down.  (8 
Harr.  &  McHenry,  171.) 

444 


The  question  in  the  above  case  was  this: 
Under  the  Act  of  1785  (chap.  80,  sec.  7),  no 
creditor  was  entitled  to  priority  in  the  division 
of  an  intestate  estate.  But  the  State  claimed  a 
preference;  and  the  court  said  she  was  entitled 
to  jura  regalia.  Not  being  named,  she  was  not 
embraced  within  the  act.  (1  Harr.  &  Johns.. 
417;  6  GUI  &  Johns.,  226.) 

4.  The  correspondence  shows  that  the  bank 
knew  that  the  government  was  acting  merely 
as  an  agent  for  the  claimants  under  the  French 
treaty;  that  it  was  but  a  trustee.  The  money 
to  be  received  was  not  intended  to  belong  to 
the  Treasury  of  the  United  States,  but  to  be 
distributed  amongst  its  owners.  The  only  ob- 
ject of  all  parties  was  to  transfer  the  money 
from  France  to  the  United  States. 

Mr.  Sergeant,  in  reply: 

The  bill,  being  drawn  in  Maryland,  is  to  be 
governed  by  the  law  of  Maryland,  so  far  as 
concerns  the  drawer.  The  indorser  might  be 
Bubject  to  a  different  rule,  having  indorsed  the 
bill  in  Pennsylvania,  where  the  damages  are 
twenty  per  cent.  How  the  matter  would  have 
stood,  if  the  bank  had  been  compelled  to  pay 
the  twenty  per  cent,  it  is  not  material  to  in- 
quire. 

What  is  the  law  of  Maryland?  There  are  at 
acts  of  Assembly  prior  to  the  Act  of  1785,  on 
the  subject  of  damages.  They  all  have  one 
'title,  and  they  are  all  restrictive  in  [*725 
their  terms,  that  is  to  say.  they  restrain  or  limit 
the  amount  of  damages  by  negative  words.  The 
first  act,  made  between  1676  and  1678,  was 
nearly,  if  not  exactly,  the  form  of  expression 
which  is  followed  in  the  five  subsequent  acts. 

The  Act  of  1785  is  of  the  same  character. 
They  are  in  pari  materia.  Besides,  the  Act  of 
1785  has  the  same  title,  and  being  made  to  re- 
peal and  supply  the  prior  acts,  It  must  have 
the  same  purpose. 

These  acts  assume,  and  conclusively  show, 
that  there  was  a  right  to  damages  before,  which 
they  restrain,  and  fix  at  a  certain  percentage. 
This  per  centageis  not  damages  given;  they  ex- 
isted before.  The  acts  only  furnish  a  rule  for 
computing  them.    But  they  are  still  damages. 

He  then  argued : 

1.  That  damages  were  payable  by  the  law 
merchant,  in  all  cases  of  dishonored  foreign 
bills  of  exchange. 

2.  That  these  damages  were  payable  by  con- 
tract, as  a  part  of  the  contract,  and  were  capa- 
ble of  being  ascertained,  but  only  in  each  par- 
ticular case. 

8.  That  they  have  been  fixed  in  some  places 
and  trades  by  usage,  and  in  others  by  law,  but 
thev  are  still  due  by  contract,  and  in  no  respect 
different  from  the  damages  payable  by  the  gen- 
eral law  merchant,  except  that  a  rule  is  estab- 
lished for  computing  or  "ascertaining"  them. 

1.  He  referred  generally  to  the  books  and 
cases  already  cited,  but  especially  to  /udyf 
Story's  work  on  bilk  of  exchange  (466,  467). 
where  the  subject  is  fully  explained.  The 
damages  are  ascertained  by  the  rate  of  re-ex- 
change. What  that  is,  and  how  it  may  operate. 
we  well  know  (De  Tattet  v.  Baring,  11  East, 
265;  MeUuhv.  Simeon,  2  H.  Bl.,  878);  where 
the  damages  were  fifty  per  cent.  (PoOard  v, 
Herriet,  8  Bos.  &  Pull.,885);  where  they  were 
upwards  of  two  hundred  per  cent. 

It  is  necessary  to  understand  what  "re-ex- 
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chance"  means.  It  is  the  right  to  redraw,  at 
the  place  where  the  bill  is  payable,  upon  the 
place  where  the  bill  is  drawn,  for  such  a  sum 
as  will  pay  the  amount  on  the  face  of  the  bill, 
with  costs  and  expenses,  at  the  place  where 
payable;  The  law  is  clearly  laid  down  by 
Judge  Story,  in  8  Kent's  Com.,  115.  and  in 
Chittv.  It  is  the  right  to  redraw,  and  is  ex- 
emplified in  the  two  cases  just  cited. 

We  most  distinguish  between  "exchange" 
726*}  and  '  're-exchange. "  »The  Act  of  1785 
—framed  with  remarkable  accuracy  and  full- 
ness of  knowledge — itself  makes  the  distinction, 
for  it  gives  the  exchange,  and  then  adds  the 
fifteen  per  cent  The  object  is,  to  pay  the  bill 
at  the  tune  and  place  where  payable,  according 
to  the  terms  of  the  contract.    Messrs.  Hottin- 

faer,  for  example,  would  have  had  a  right, 
j  the  law  merchant,  to  draw  upon  the  United 
States,  or  upon  the  bank  of  the  United  States, 
for  as  much  money  as  would  pay  them  in  Paris 
the  amount  of  the  bill.  The  payment  in  Paris, 
therefore,  at  the  time,  included  the  damages. 
And  so,  the  payment  by  the  Bank  of  the  United 
Slates  to  Messrs.    Hottinguer   included    the 


8.  They  were  payable  by  contract  and  capa- 
ble of  being  ascertained.  They  were  in  no 
sense  a  penalty.  They  were  a  recompense,  an 
equitable  equivalent,  or  more  exactly,  a  fulflll- 
sent  of  the  contract,  given  by  the  law  mer- 
chant, which  does  not  deal  in  penalties,  but 
looks  to  equity  and  substantial  justice.  This 
law  of  damages  is  founded  in  the  plain  equity 
of  the  contract,  and  has  nothing  in  it  that  m 
vindictive  or  penal. 

Still  less,  could  they  be  said  to  be  unliqui- 
dated. Where  there  was  an  established  rate  of 
re-exchange,  the  price  of  the  day  furnished  the 
role.  The  law  does  not  require  that  there 
should  be  an  actual  redrawing.  There  is  an 
immediate  right  to  redraw,  and  whether  the 
holder  redraw  or  not,  he  is  entitled  to  the 
amount.  (De  Tattete  v.  Baring.)  Where  there 
is  no  such  rate  established,  or  it  is  interrupted 
or  disturbed,  no  matter  how,  resort  may  be  had 
to  circuitous  drawing,  and  the  actual  cost  settles 
it,  at  the  expense  of  the  party  liable  on  the  bill. 
ilhngor  Bank  v.  Book,  5  Greenl.,  174;  Chitty, 
KO.)  These  damages  are  part  and  parcel  of 
the  bill,  though  contingent,  as  is  also  the  lia- 
bility of  the  drawer  and  indorser.  They  are 
recovered  in  an  action  on  the  bill,  as  the  prin- 
cipal is. 

The  payment,  at  the  time  and  place  where 
the  bill  ia  payable,  therefore,  includes  the  dam- 
sjes.  Pot  the  case  of  a  party  on  the  bill,  thus 
paying  after  protest — he  actually  pays  the  dam- 
age*. They  are  included  in  what  he  pays.  In 
other  words,  he  pays  exactly  the  same  as  if  he 
had  been  redrawn  upon. 

3.  In  lieu  of  the  .right  to  redraw,  usage  has 
in  some  places  fixed  a  rate  of  re-exchange  or 
damage,  and  law  in  others.  Where  not  so  fixed, 
they  remain  as  they  were  before.  But  neither 
i  the  law  nor  the  usage  professes  to  give  the 
damages.  They  were  payable  by  the  contract, 
according  to  the  law  merchant.  Neither  does 
727*]  the  law  *or  usage,  in  any  case,  intend 
to  take  them  away.  They  have  in  view  to 
«roid  the  fluctuations  of  exchange  (Story  on 
Bills,  480);  to  mitigate  the  occasional  rigor  of 
the  law  merchant.  (Chitty,  666.)  The  acts 
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of  the  Maryland  Legislature  had  chiefly  in  view' 
this  latter  object.  It  would  seem  that  the  rule 
of  the  law  merchant  had  proved  very  burden- 
some, which  will  easily  be  understood  when  we 
consider  that  there  never  has  been,  and  is  not 
now,  any  regular  re-exchange  between  England 
or  the  continent  of  Europe  and  the  United  States, 
and,  therefore,  recourse  was  necessary  to  costly 
expedients.  They  have  all  one  title,  "an  act 
ascertaining  what  damages  shall  be  allowed  on 
protested  bills  of  exchange."  The  usage,  in 
some  instances,  has  passed  into  law.  Neither 
the  usage  nor  the  law  altered  the  nature  of  the* 
contract,  that  is,  made  it  less  a  contract,  as  to 
its  force  or  its  comprehension.  They  had  one 
single  object  only,  and  that  for  the  benefit  of 
the  party  liable.  The  damages  are  still  due  by 
contract;  more  precisely  than  before,  because 
the  rate  is  fixed  and  known,  and  therefore  can 
be  stipulated.  But  they  rest  upon  the  same 
equitable  contract.  Before,  it  was  an  unde- 
fined, now  a  fixed  liability — that  is,  the  amount 
is  fixed,  where  there  was  already  a  liability; 
the  redrawing  is  fifteen  per  cent.,  neither  more 
nor  less,  since  1785.  By  the  prior  acts  it  was 
twenty  per  cent. 

No  such  act  can  be  presumed  to  mean  any 
more.  The  remedy  is  applied  to  a  given  mis- 
chief, and  the  acts  all  indicate  plainly  what 
that  mischief  was.  It  was  the  same  that  has 
led  elsewhere  to  usages  and  laws,  that  is,  to 
substitute  a  fixed  rate  of  damages  for  an  un- 
certain one,  but  by  no  means  to  take  away  the 
right  where  it  previously  existed. 

Proceeding,  then,  more  particularly  to  ex- 
amine the  Act  of  1785,  under  the  view  thus 
taken  of  it,  he  maintained, 

1.  That  the  Bank  of  the  United  States  was 
the  "owner  or  holder  of  such  bill,"  and  "en- 
titled to  the  same,"  within  the  terms  and  mean- 
ing of  the  first  part  of  the  first  section  of  the 
Act  of  1785. 

2.  That  the  Bank  of  the  United  States  had 
actually  paid  the  damages,  and  was  within  the 
words  of  the  second  part  of  the  section. 

1.  There  is  a  radical  error,  as  already  inti- 
mated, in  supposing  the  act  gives  the  damages 
— that  there  would  be  none  without  it.  This 
leads  to  error  in  the  whole  construction,  by 
taking  a  wrong  departure.  The  act  leaves  the 
right  as  found,  but  limits  and  fixes  the  amount. 
It  professes  to  do  nothing  more.  To  this  intent, 
it  is  to  be  liberally,  *at  least  fairly,  [*728 
construed.  It  must  be  reconciled,  if  necessary, 
with  the  law  merchant.  It  must  not  be  brought 
into  conflict  with  that  law,  by  interpretation 
out  of  its  own  words  and  declared  intention. 
His  position  was  simply  this:  whoever  by  the 
law  of  the  contract  was  entitled  to  damages,  is 
entitled  still;  and  the  damages  are  fifteen  per 
cent.  Such  is  the  exact  effect  of  a  usage. 
(GrimshaiB  v.  Bender,  5  Mass.,  157,  161,  162.) 
The  right  to  damages  attaches  upon  the  protest 
of  the  bill.  It  is  no  more  than  this,  to  compel 
the  drawer  to  pay  the  bill  at  the  time  and  place 
stipulated.  In  favor  of  whom  does  it  attach? 
Whv,  of  the  holder.  Of  what  holder?  Of  any 
holder.  For  there  always  must  be  a  holder, 
and  there  can  be  but  one  at  a  time,  though 
there  may  be  several  persons  united  to  make 
that  one.  The  drawer  is  not  to  be  put  to  the 
risk  of  paying  twice.  Therefore,  the  claim 
must  be  made  by  one  who  has  the  possession, 
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with  right,  so  as  to  be  able  to  give  up  the  bill, 
with  a  full  and  final  discharge.  The  Bank  of 
the  United  States  was  the  holder  to  this  full 
intent.  It  held  the  bill,  with  right,  ready 
to  hand  it  over  and  give  an  effectual  release. 
What  more  could  be  requisite  to  make  it  a 
holder? 

Now  let  us  look  at  the  Act  of  Assembly.  It 
uses  the  words  in  the  most  general  sense.  It 
does  not  restrict  them  to  the  holder  at  the  time 
of  the  protest,  nor  to  any  particular  time.  It 
could  not  so  mean.  The  holder  has  a  transfer- 
*  able  right;  not  negotiable  in  the  broadest  mean- 
ing of  that  word,  because,  being  overdue, 
which  is  notice,  the  assignee  takes  the  bill,  sub- 
ject to  the  equities  between  the  parties.  In 
other  respects  it  is  negotiable.  The  holder  may 
transfer  it,  as  fully  as  he  holds  it,  and  his  trans- 
ferree  becomes  the  holder,  with  all  bis  rights, 
including  the  right  to  damages.  If  this  be  not 
so,  the  damages  would  be  lost  by  the  transfer, 
and  the  first  holder  would  be  the  loser,  as  he 
would  not  be  paid  for  the  damages,  if  they 
could  not  be  transferred,  which  would  be  un- 
reasonable and  unjust;  or  else,  we  should  be 
obliged  to  consider  this  as  a  case  not  provided 
for  by  the  act,  and  turn  over  the  derivative 
holder  to  the  law  merchant  for  his  rate  of  dam- 
ages. But  it  is  clear  that  the  act  meant  to  pro- 
vide for  every  case.  It  applies,  therefore,  to 
every  holder,  and  surely  the  Bank  of  the  United 
States  was  a  holder. 

The  right  of  the  bank,  however,  as  holder, 
is  even  stronger  than  has  yet  been  stated,  and 
in  point  of  law  sufficient  to  satisfy  any  con- 
struction of  the  words,  as  a  moment  8  attention 
to  the  facts  will  show. ' 
729*]  *The  bank  was  the  original  holder  of 
the  bill.by  purchase  from  the  United  States.  It 
indorsed  the  bill  to  Barings,  and  they  indorsed 
it  to  Rothschild.  The  bill  was  dishonored,  and 
protested  for  nonpayment.  Hottinguer  &  Co., 
of  Paris,  strangers  to  the  bill,  paid  it  supra 
protest,  for  the  honor  of  the  Bank  of  the  United 
States,  the  indorser.  By  this  payment,  Hot- 
tinguer &  Co.  became  the  holders,  were  sub- 
stituted for  the  holders,  with  all  their  rights 
'against  the  drawer  and  the  first  indorser.  This 
is  fully  settled  in  France,  in  England,  and  in 
the  United  States,  as  may  be  seen  by  reference 
to  Pothicr,  Pardessus,  Beawes,  Chitty,  Story, 
and  every  book  that  treats  upon  the  subject. 
The  only  restriction  was,  that  as  they  paid  for 
the  honor  of  the  first  indorser,  they  could  make 
no  claim  upon  the  subsequent  parties  on  the 
bill.  They  became  the  holders,  at  the  time  of 
the  protest,  with  full  rights  against  the  United 
States,  and  the  Bank  of  the  United  States. 
These  rights  were,  to  redraw,  that  is,  to  claim 
damages,  and  to  transfer  their  rights  as  holder. 
In  this  state  of  things,  Hottinguere  paid  them- 
selves, in  Paris,  the  full  amount,  out  of  money 
of  the  Bank  of  the  United  States  then  in  their 
hands.  The  bank  ratified  the  payment — that  is, 
the  bank  paid  it  to  the  holders,  and  the  holders 
(Hottinguere)  handed  the  bill,  with  all  their 
rights,  to  the  bank.  The  bank  thus  became 
the  holder,  and  was  remitted  to  its  former  char- 
acter and  righto.  (Lutw.,  896,  899;  7  Term  R, 
570.)  They  were  the  holders  when  the  bill  re- 
turned. They  were  holders,  by  relation,  to  the 
time  of  the  protest.  They  became  the  holders, 
in  law,  at  the  time  of  the  protest.    They  had 
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therefore  a  right  to  redraw— that  is,  a  right  to 
damages. 

The  material  fact  here  is,  that  the  bank  paid 
the  full  amount  in  Paris  of  what  was  due  there. 
They  actually,  really, and  legally  paid  the  dun- 
ages,  for  to  pay  the  bill  at  the  place  where 
fayable,  after  protest,  is  to  pay  the  damages, 
t  gives  the  right  to  recover  damages.  Suppose 
the  case  of  circuitous  redrawing.  Bach  holder 
in  succession  becomes  entitled.  {Mettitk  r. 
Simeon.)  The  cases  are  to  every  intent  the 
same;  if  there  be  a  usage, that  fixes  the  amount: 
and  so,  if  there  be  a  law.  To  redraw  from 
Paris  on  Maryland  is  fifteen  per  cent.  This,  the 
Bank  of  the  United  States  have  therefore  paid. 

2.  The  Bank  of  the  United  States  bad  actually 
paid  the  damages,  and  so  was  within  the  words 
of  the  second  part  of  the  first  section  of  the  Act 
of  1785. 

It  is  proper  here  to  notice  the  objection  made 
on  the  part  of  the  *United  States,  that  [*730 
the  Bank  of  the  United  States  was  an  indorser, 
and.therefore.could  not  recover  damages,  "un- 
less it  had  paid  them  or  was  liable  to  pay  them." 
This  is  urged, upon  the  authority  of  Chancellor 
Kent.  (8  Kent's  Com.,  115.)  That  learned 
author  refers,  for  his  support,  only  to  the  cast 
of  Kingston  v.  Wilson  (4  W.  C.  C.  R,  810). 
He  has  been  misled  by  the  note  at  the  beginning 
of  the  report,  where  from  an  error  of  the 
press,  or  some  other  cause,  the  point  is  stated 
as  he  has  quoted  it.  But  no  such  question  arow 
in  that  case,  and  none  such  was  decided.  One 
of  the  claims  there  made  was  by  the  drawer  of 
a  bill  of  exchange  upon  the  drawee,  for  not  ac- 
cepting his  bill,  and  the  learned  judge  who 
then  presided  in  that  court  (Judge  Washington) 
mid,  that  in  an  action  by  the  drawer  against 
the  drawee,  he  could  not  recover  damages,  un- 
less he  had  paid  them  or  was  liable  to  pay  them. 
(8ee4  W.  C.  C.  R.,816.)  What  the  law  would  be 
in  such  a  case  it  is  not  now  material  to  inquire. 

But  waiving  that  question,  and  supposing  (if 
it  be  possible)  the  bank  not  to  have  been  a 
holder,  how  will  the  matter  stand?  The  bank, 
it  must  be  premised,  no  one  doubts,  is  able  to 
give  a  full  discharge. 

If  being  on  the  bill,  and  holding  the  bill,  the 
bank  had  paid  the  damages.it  would  be  entitled 
to  recover  them  from  any  prior  party,  with  in- 
terest. This  is  not  disputed,  and  cannot  be 
disputed.  Had  the  bank  not  paid  the  damages? 
"  The  law  does  not  insist  upon  an  actualie- 
drawing,"  &c.  (8  Kent,  115.)  Nor  is  the  claim 
for  re-exchange  or  damages  confined  to  bills  of 
exchange.  (8  Bos.  &  Pull,  885;  PoUard  v.  Her 
ties,  Cbitty,  668.)  It  is  the  substance  which  is 
regarded.  And  so  it  is  In  the  Maryland  Act 
of  1785.  The  words  of  the  act  apply  exactly.  It 
does  not  require  that  the  damages  shall  be  paid 
to  nomine,  but  the  '*  value"  of  the  same  paid  to 
the  party  "  entitled"  to  the  same,  as  Hottinguer 
&  Co.  undoubtedly  were  here.  What  was  the 
"  value"  of  the  same?  Precisely  the  amount  on 
the  face  of  the  bill,  in  Paris,  at  the  time.  That 
is  exactly  what  they  had  a  right  to  redraw  for. 
There  is  nothing  artificial  or  technical  in  the 
law  merchant.  (Chitty,  667.)  Its  principles  and 
its  methods  are  those  of  common  sense  and 
justice  applied  to  the  transactions  of  men.  The 
confusion  in  this  case  has  arisen  from  not  dis- 
tinguishing, as  the  law  merchant  does,  between 
paying  here  and  paying  abroad.  Paying  abroad 
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includes  the  damages,  which  the  Act  of  As- 
sembly fixes  at  fifteen  per  cent. 
731*]  *In  every  point  of  view,  then,  the 
bank  has  a  clear  right  to  the  damages.  If  the 
United  States  were  authorized  to  draw.and  the 
government  of  France  bound  to  accept,  the 
Uaued  States  will  have  their  recourse  over 
■gainst  France  for  the  damages,  after  paying 
die  hank. 

Some  minor  objections  have  been  made,  not 
properly  open  upon  this  record,  which  may  be 
disposed  of  in  a  few  words;  and  a  question  has 
been  suggested,  entitled  to  attention. 

1.  It  U  said  this  is  not  a  bill  within  the  act, 
nor  in  a  legal  and  commercial  sense,  being  drawn 
on  a  particular  fund. 

This  subject,  of  what  is  not  a  negotiable  bill, 
is  treated  fully,  and  with  reference  to  the  author- 
ities, by  Mr.  Chitty  (pages  157,  168),  and  by 
Judge  Story  in  section  40,  page  54.  The  ex- 
ceptions are,  when  there  is  a  condition  or  con- 
tingency;  here,  there  was  neither  condition  nor 
contingency. 

It  has  been  settled,  too,  by  the  legislative 
authority.  The  Act  of  Congress  of  8J  March, 
1837 (4  Story's  Laws,  2556),  styles  it  "the  bill 
of  exchange." 

Again,  it  calk)  itself  a  "bill  of  exchange;" 
au  always  been  termed  a  "  bill  of  exchange;" 
went  forth  to  the  world,  and  was  negotiated 
as  such;  has  been  so  treated  in  all  the  corre- 
epondence;  was  protested  as  a  bill  of  exchange, 
and  claimed  as  such  in  the  suit.  It  is  too  late 
in  the  day  to  question  its  character. 

The  use  it  was  employed  for — to  remit  or 
transfer  funds— does  not  make  it  the  less  a  bill 
of  exchange,  (5  Wheat.,  288.)  This  is,  and  al- 
ways has  been,  the  appropriate  purpose  of  bills 
of  exchange,  whether  they  were  originally  in- 
fested by  the  Jews  of  Lombardy,  or,  as  Ranke 
supposes,  in  his  History  of  the  Popes  of  the  16th 
century,  to  collect  the  revenue  in  the  Papal 
States. 

i.  The  United  States  is  a  sovereign,  not  af- 
fected by  penalties  in  an  act  of  the  Legislature. 
If  confined  to  penalties,  the  position  is  of  no 
consequence  here,  the  question  not  being  of 
penalties.  If  it  be  extended  to  damages,  It  is 
amboriatively  answered  by  1  he  Untied  States 
r.  Bank  of  Metropolis.  (15  Peters,  877.  892;  see 
tin.  3  Marsh.,  184.) 

Upon  what  principle  can  it  be  contended  that 
a  contract  of  the  United  States  is  different  from 
that  of  an  individual?  A  bill  of  exchange  is  a 
contract  well  understood,  importing  definite 
legal  responsibilities.  To  what  extent  is  it  that 
732»]  the  difference  is  to  apply?  *Will  the 
United  States  be  barred  from  claiming,  as  well 
at  exempted  from  paying  damages?  They  have 
always  insisted  upon,  and  received  them,  where 
they  were  the  holders  of  protested  bills.  Such  a 
one  sided  doctrine  would  be  intolerable.  And 
what  would  become  of  the  credit  of  the  United 
States?  And  the  facilities  they  require  in  the  re- 
ceipt and  disbursement  of  their  revenue,  if  their 
bilk  were  thus,  as  it  were,  outlawed?  Such  a 
doctrine  has  no  countenance  in  any  decision 
of  this  court,  and  it  is  quite  safe  to  predict  it 
never  will  have. 

8.  The  relation  between  theparties — what  is 
it?  That  of  seller  and  buyer.  The  United  States 
c&ne  into  the  market  with  a  bill  to  sell.  The 
Bank  of  the  United  States  bought  it  Nothing 
Howard  2. 


could  be  more  simple.  There  is  no  mistiflcation 
in  this.  (8ee  Record,  16, 17, 18, 19.)  The  money 
being  paid  into  the  bank  makes  no  difference. 
That  was  agreed  (Record,  p.  19);  and  without 
agreement  was  a  thing  of  course,  for  the  bank 
was  the  treasury,  and  when  the  money  was  so 
placed.tt  was  immediately  at  the  disposition  of 
the  government  as  its  own. 

But  further,  the  United  States  have  admitted 
their  liability  for  principal,  interest,  ptotest.and 
expenses,  according  to  the  bill  of  exchange.  If 
not  a  bill  of  exchange,  why  pay  for  protest? 
Why  a  protest  or  expenses,  if  not  a  bill  of  ex- 
change? They  only  refuse  to  pay  the  damages, 
which  is  entirely  arbitrary. 

If  it  had  not  been  a  bill  of  exchange.it  woulcT 
still  be  a  contract  to  pay  a  certain  sum  of  money 
in  Paris,  on  a  given  day.  If  broken,  what 
would  be  the  measure  of  damages?  Not  less, 
certainly,  than  upon  a  bill  of  exchange.  (Chitty, 
668;  Pollard  v.  Merries,  8  Bos.  &  Pull.,  885.) 

The  objections  of  the  United  States  are  thus 
disposed  of.  It  is,  in  truth,  a  very  plain  case, 
now  that  it  has  been  deliberately  examined. 
The  record  and  the  history  of  the  cause  show 
that  the  principal  point  was  suddenly  started 
in  the  Circuit  Court,  and  scarcely  at  all  dis- 
cussed. 

The  question  suggested,  and  all  that  remains 
to  be  considered, is,-  what  would  be  the  effect  of 
the  payment  being  prohibited  by  the  law  of 
France? 

The  fact  is,  that  the  payment  was  not  pro- 
hibited by  law;  but  there  was  no  appropriation 
by  law  for  the  payment.  (See  Protest,  Record, 
22,  26.)  The  treaty  was  a  binding  contract  be- 
tween the  high  'contracting  parties  [*733 
from  the  exchange  of  ratifications:  and  t>y  that 
treaty  the  money  was  due  and  ought  to  have 
been  paid.  It*  was  impossible  to  prohibit  the 
payment  by  a  law  of  France  without  assuming 
the  grave  responsibility  of  a  willful  violation  of 
the  treaty,  which  is  not  to  be  presumed.  A 
mere  failure  to  supply  the  means,  at  the  time 
appointed,  was  not  of  so  serious  a  character. 
It  might  admit  of  explanation.  But  still  it  was 
a  failure. 

But  neither  the  one  nor  the  other,  nor  a  pro- 
hibition in  every  respect  lawful,  as  being  clear- 
ly within  the  rightful  authority  of  the  Legis- 
lature, could  vary  the  rights  of  the  parties  to 
this  bill.  This  was  directly  and  deliberately 
decided  in  MelUshv.  Simeon  {2  H.  Bl., 878,879), 
and  in  effect  decided,  also,  in  Pollard  v.  Hemes, 
(8  Bos.  &  Pul,  335).  The  reasons  are  there 
fully  set  forth. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

A  writ  of  error  brings  this  case  before  the 
court,  from  the  Circuit  Court  for  the  Eastern 
District  of  Pennsylvania. 

On  the  7th  of  February,  1883,  the  Secretary 
of  the  Treasury  of  the  United  States  drew  the 
following  bill  on  the  minister  and  Secretary  of 
State  for  the  Department  of  Finance  of  the 
French  government: 

"Sir:  I  have  the  honor  to  request  that  at  the 
sight  of  this  my  first  bill  of  exchange  (the 
second  and  third  of  the  same  tenor  and  date 
unpaid) ;  you  will  be  pleased  to  pay  to  the  order 
of  Samuel  Jaudon,  cashier  of  the  Bank  of  the 
United  States,  the  sum  of  4,856,666  francs  and 
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66  centimes;  which  includes  the  sum  of  $8,- 
916,666. 66,  being  the  amount  of  the  first  install- 
ment to  be  paid  to  the  United  States  under  the 
convention  concluded  between  the  United 
States  and  France,  on  the  4th  of  July,  1881 
(after  deducting  the  amount  of  the  first  install- 
ment to  be  reserved  to  France  under  the  said 
convention),  and  the  additional  sum  of  940,000 
francs,  being  one  year's  interest  at  four  per 
cent,  on  all  the  installments  payable  to  the 
United  States,  from  the  day  of  the  exchange  of 
the  ratification  to  the  2d  of  February,  1888." 

This  bill  was  purchased  by  the  bank,  and  in- 
dorsed by  it  to  Messrs.  Baring,  Brothers  & 
Co.,  of  London,  and  by  them  for  value  was  in- 
dorsed, pay  the  order  of  N.  M.  Rothchild.Esq. ; 
and  by  him  it  was  directed  to  be  paid  to 
Messieurs  De  Rothschild  Brothers,  or  order.of 
Paris,  for  value  in  account. 
734*]  *This  bill  on  presentation  not  being 
paid,  was  protested,  and  was  afterwards  taken 
up  on  account  of  the  first  indorser  by  Hottin- 
guer  &  Co.,  who  also  paid  the  costs,  &c.,  and 
charged  the  whole  sum  to  the  Bank  of  the 
United  States.  Notice  of  the  nonpayment  of 
this  bill  was  given,  in  due  time,  to  the  drawer; 
and  also  that  the  bank  claimed  of  the  govern- 
ment interest,  costs,  and  fifteen  per  cent  dam- 
ages on  the  bill.  The  government  accounted  to 
and  paid  the  bank  the  principle  of  the  bill  and 
the  costs,  but  refused  to  pay  the  damages. 

Sometime  after  the  protest,  a  dividend  on  the 
stock  held  by  the  United  States  having  been 
declared  by  the  bank,  it  retained  a  part  of  the 
dividend  to  cover  the  above  damages.  A  suit 
being  brought  against  the  bank  by  the  govern- 
ment, to  recover  the  dividend  thus  withheld, 
the  bank  set  up  as  an  off -set  the  fifteen  per  cent, 
damages  claimed  on  the  above  bill 

On  the  trial, the  court  held,  and  so  instructed 
the  jury,  that  the  action  was  maintainable. 
That  the  set-oft  or  credit  claimed  by  the  de- 
fendants was  governed  by  the  statute  of  Mary- 
land. That  if  the  bank  had  been  the  holder  of 
the  bill  at  the  lime  of  the  protest,  it  would, 
under  the  statute,  be  entitled  to  the  damages 
claimed ;  but  that  it  must  be  viewed  as  indorser,- 
and  consequently  could  not  recover  such  dam- 
ages, unless  upon  proof  that  they  had  been 
actually  paid  by  the  bank.  To  this  charge  the 
defendant's  counsel  excepted,  and  this  -brings 
before  the  court  the  questions  for  consideration. 

Before  we  consider  the  rulings  of  the  court 
excepted  to,  it  may  not  be  improper  to  notice 
the  structure  of  the  bill,  which  has  been  much 
commented  on  by  the  counsel;  though  not 
having  been  excepted  to  by  the  government,  it 
is  not  a  matter  for  decision. 

It  is  supposed  not  to  be  a  bill  of  exchange,  as  it 
was  drawn  payable  out  of  a  particular  fund. 
This  seems  not  to  be  the  character  the  bill.  It 
was  drawn  for  a  certain  sum,  and  the  drawer 
then  states  on  what  account  such  sum  was  due 
from  the  French  government.  But  there  was 
no  restriction  as  to  what  moneys  or  appropri- 
ation out  of  which  the  bill  should  be  paid. 
This  could  in  no  sense  restrain  the  negotiabili- 
ty of  the  instrument.  It  has  the  frame,  char- 
acter, and  effect  of  a  bill  of  exchange.  It  was 
so  called  and  treated  by  the  Secretary  of  the 
Treasury  who  drew  it;  by  his  successor  who 
had  some  correspondence  in  regard  to  it;  by' 
the  Attorney-General  to  whom  it  was  submitted 
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for  his  opinion, by  Congress,and  by  the  eminent 
"bankers  in  Europe  through  whom  it  [*785 
was  negotiated  and  paid. 

That  the  United  States  can  sustain  an  action 
against  the  bank,  to  recover  a  dividend  declared 
in  their  favor,  is  undoubted.  This  seems  to 
have  been  doubted  by  the  counsel  for  the  bank 
in  the  Circuit  Court,  but  the  objection  has  been 
abandoned  in  this  court.  Nor  can  there  be  any 

Suestion  of  the  right  of  the  bank  to  set  up,  in 
lis  case,  by  way  of  offset,  the  damages  in  con- 
troversy, if  the  claim  for  damages  be  sustain- 
able. This  right  is  not  contested  by  the  At- 
torney-General. 

The  main  point  in  the  case  depends  upon  the 
construction  of  the  Maryland  statute,  which 
applies  to  this  district.  It  is  singular  that  this 
statute,  which  was  enacted  in  1795.  in  regard 
to  the  question  now  before  us,  has  never  been 
construed  by  the  local  courts.  And  the  same 
may  be  said  of  other  and  prior  statutes  of 
Maryland,  containing  similar  provisions. 

The  first  section  of  the  act  provides,  "that 
upon  all  bills  of  exchange  hereafter  drawn  in 
this  State,  on  any  person,  corporation, company, 
or  society,  in  any  foreign  country,  and  regular- 
ly protested,  the  owner  or  holder  of  such  bill, 
or  the  person  or  persons,  company,  society,  or 
corporation,  entitled  to  the  same,  shall  have  a 
right  to  receive  and  recover  so  much  current 
money  as  will  purchase  a  good  bill  of  exchange 
of  the  same  time  of  payment,  and  upon  the 
same  place,  at  the  current  exchange  of  such 
bills,  and  also  fifteen  per  cent,  damages  upon 
the  value  of  the  principal  sum  mentioned  in 
such  bill,  and  costs  of  protest,  together  with 
legal  interest  upon  the  value  of  the  principal 
sum  mentioned  in  such  bill  from  the  time  of 
protest  until  the  principal  and  damages  are 
paid  and  satisfied :  and  If  any  indorser  of  such 
bill  shall  pay  to  the  holder,  or  the  person  or 
persons,  company,  society,  or  corporation,  en- 
titled to  the  same,  the  value  of  the  principal. 
and  the  damages  and  interest  as  aforesaid.such 
indorser  shall  have  aright  to  receive  and  re- 
cover the  sum  paid,  with  legal  interest  upon  the 
same,  from  the  drawer,  or  any  other  person  or 
persons,  company,  society,  or  corporation, 
liable  to  such  indorser  upon  such  bill  of  ex- 
change. " 

That  the  holder  of  a  foreign  bill,  or  other 
person  entitled  to  it,  may  recover,  under  this 
statute,  from  the  drawer,  in  case  of  protest,  a 
sum  that  will  purchase  a  similar  bill  of  the  same 
amount  together  with  fifteen  percent,  damages 
on  the  principal  sum.  is  admitted.  *But  [*736 
it  is  insisted  that  the  bank  paid  the  bill  a* 
indorser,  and  that  as  there  is  no  proof  that  it 
paid  the  fifteen  per  cent,  damages,  they  are  not 
recoverable  under  the  statute.  The  first  part 
of  the  section  gives  to  the  holder  of  a  protested 
bill  its  value  at  the  place  drawn,  the  fifteen  per 
cent,  damages,  and  interest  upon  the  value  of 
the  principal  sum.  The  latter  part  of  the  sec- 
tion gives  to  the  indorser,  who  has  paid  to  the 
holder  the  value  of  the  principal,  the  damages 
and  interest  on  the  entire  sum  paid,  with  legal 
interest.  So  that  while  the  holder  of  the 
bill  recovers  only  interest  upon  the  principal 
sum,  the  indorser  is  entitled  to  interest  on  the 
whole  sum  paid  by  him.  And  to  give  interest 
on  this  sum  seems  to  have  been  the  object  of 
the  latter  clause  of  this  section. 
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Had  the  bank  retained  the  bill  until  its  pres- 
•autioo  and  protest,  there  could  be  no  ques- 
ion  of  its  right,  as  holder,  to  the  damages 
turned.  It  indorsed  the  bill  to  Baring, 
Jrotoera  A  Co.,  and  they  to  Rothschild,  who 
attuned  it  to  De  Rothschild  &  Brothers.  These 
rt  were  the  holders,  and  had  not  the  bill  been 
aid,  npra  protett,  on  account  of  the  bank,  as 
im  indorser,  they  would  have  been  entitled  to 
*e  damages.  Hottingucr  &  Co.,  having  paid 
a*  hill  for  the  honor  of  the  bank,  became  the 
Mdera.  and  could  recover  the  damages  from  it 

■  the  drawer.  But  they  being  the  depositories 
■"  the  bank,  charged  it  with  the  amount  they 
pud.  by  which  the  bank  was  remUted  to  its 
Dririaal  character  as  payee  and  holder  of  the 
Wl  In  this  light  the  bank  was  viewed  and 
batted  by  the  government,  for  it  paid  not  only 
lac  principal  sum  and  interest  to  the  bank,  but 
■so  the  costs  of  protest  and  other  expenses 
cbrgeable  under  the  Jaws  of  France.  But  the 
damages  allowed  by  the  statute  were  refused. 

h  hat  been  iutiminated  that  these  damages 
■ad  be  considered  as  a  penalty,  and  not  as  a 
jut  of  the  bill.  This  is  a  mistaken  view  of 
latiubject. 

Had  there  been  no  statute,  the  bank,  as  the 
aotter  of  the  bill,  would  have  been  equally  en- 
ttied  to  damages.  They  would  have  been 
ciiaed  on  a  different  principle,  and  might 
kre  been  of  a  greater  or  less  amount  according 
to  circumstances.  The  origin  and  character  of 
y  bill  of  exchange  are  found  in  the  law  mer- 
ckaat:  that  law  which  pervades  the  commercial 
verld,  and  which,  though  founded  on  usage, 
fas  become  as  fixed  and  definite  as  any  other 
■nnca.  of  the  law.  Under  this  law  the  drawer 
737*]  of  a  bill  in  this  country  payable  in  *a 
fcnign  country  is  liable,  should  such  bill  be 
■^tested,  not  only  for  the  costs  of  the  protest 
•al  other  incidental  charges,  but  also  to  re- 
ttchaoje  on  the  bill.  The  exchange  is  some- 
ttoes  direct,  al  other  times  circuitous,  depend- 
;ba;  is  tome  degree  upon  the  commercial  inter- 
;<rat*s  between  the  countries  where  the  bill  is 
idnura,  and  where  it  is  made  payable.  Between 
&*  country  and  France,  the  exchange  is  often, 

■  sot  generally,  by  the  way  of  London. 

The  bill  under  consideration  having  been  pro- 
fe*ed  at  Paris  for  nonpayment,  the  holder  un- 
to the  general  commercial  law  was  entitled  to 
a  bill  drawn  at  that  place,  payable  in  this  city, 
*»  aoch  sum  as  would  pay  the  original  bill  at 
iPuia,  iwinHjng  costs  of  protest  and  other  legal 
jcsargea.  This  is  re-exchange,  and  it  varies,  as 
wot  be  seen,  with  the  fluctuations  of  commer- 
cial intercourse,  influenced  somewhat  by  local 
ercmneUnces  and  the  general  state  of  the  money 
!*»-"*<*.  In  some  instances,  owing  to  pe- 
I  collar  circumstances,  re-exchange  has  been 
lUind  to  exceed  forty  or  even  fifty  per  cent. 
To  avoid  10  ruinous  a  charge,  so  uncertain  a 
Joteof  damages,  and  one  so  difficult  to  eslab- 
■*  bj  evidence,  the  Slate  of  Maryland,  and 
!  almost  all  the  other  States  of  the  Union,  have 
tad,  by  legislation,  a  certain  amount  of  dam- 
|  *J«  on  protested  foreign  bills,  in  lieu  of  re-ex- 
tfeftje-  Experience  has  shown  that  this  is  a 
|  Jodicix*  regulation.  It  relieves  the  parties  to 
I  >ce  bill  from  great  uncertainty,  and  promotes 
pooctoality  by  showing  the  drawer  what  dam- 
an ae  mast  pay  on  tjie  dishonor  of  his  bill, 
fifteen  per  cent,  on  the  principal  sum,  which 
Uuwabb  4  U.  8.  Book  11. 


the  statute  adopts,  may  be  greater  than  the  act- 
ual re-exchange  in  the-  present  case.  But, 
whether  this  be  so  or  not  is  not  open  for  in- 
quiry. It  is  believed  that  if  this  per  cent,  ex- 
cluded the  re-exchange,  at  the  time  this  bill  was 
protested,  there  are  many  other  cases  in  which 
it  would  fall  short  of  that  charge.  The  statute 
has,  probably,  fixed  an  amount  which  would 
be  an  average  charge  for  re-exchange.  This 
being  the  basis  of  the  act,  the  damages  cannot 
be  considered  as  a  penalty.  The  damages  given 
by  the  statute  are  as  much  a  part  of  the"  con- 
tract as  the  interest.  On  this  point  there  is  be- 
lieved to  be  no  difference  of  opinion  among  en- 
lightened courts  or  commercial  men. 

The  doctrine  of  re  exchange  is  founded  upon 
equitable  principles.  A  bill  is  drawn  in  this 
country,  payable  at  Paris,  in  France.  The 
payee  gives  a  premium  for  it  under  the  expec- 
tation of  receiving  the  amount  at  the  time  and 
place  where  the  bill  is  made  payable.  It  is 
•protested  for  nonpayment.  Now  the  [*738 
payee  and  holder  is  entitled  to  the  amount  of 
the  bill  in  Paris.  The  same  sum  paid  in  this 
country,  including  costs  of  protest  and  other 
charges,  is  not  an  indemnity.  The  holder  can 
only  be  remunerated  by  paying  to  him,  at  Par- 
is, the  principal,  with  costs  and  charges;  or  by 
paying  to  him  in  this  country  those  sums,  to- 
gether with  the  difference  in  value  between  the 
whole  sum  at  Paris,  and  the  same  amount  in 
this  country.  And  this  difference  in  value  is 
ascertained  by  the  premium  on  a  bill  drawn  in 
Paris  and  payable  in  this  country,  which  should 
sell  at  Paris  for  the  sum  claimed.  The  statute 
of  Maryland,  then,  is  founded  on  equitable  con- 
siderations, although  the  rule  of  damages  may 
be  considered  arbitrary,  as  it  does  not  yield  to 
circumstances. 

In  this  case  the  bank  purchased  the  bill  from 
the  government  and  paid  for  it.  It  was  sold 
and  transferred  by  the  bane.  But  the  bill  not 
being  paid  to  the  holder,  the  bank  paid  the 
amount  of  it,  including  the  costs  of  protest  and 
other  charges,  to  Hottinguer  &  Co.,  at  Paris, 
who  had  taken  it  up  tupra,  protest,  for  the  honor 
of  the  first  indorser.  The  bank,  in  this  man- 
ner, came  again  into  possession  of  the  bill,  the 
indorsements,  in  effect,  being  stricken  out.  In 
a  commercial  and  legal  sense,  then,  the  bank  is 
the  holder*of  the  bill,  and  has  the  same  claim 
for  damages  as  if  it  had  never  been  indorsed. 
Had  the  government  been  suable  by  the  bank, 
it  must  have  declared  and  recovered  as  payee 
and  holder,  and  not  as  indorser  of  the  bill. 

No  objection  is  taken,  in  the  bill  of  excep- 
tions, as  to  the  liability  of  the  government  to 
damages,  on  a  protested  bill  of  exchange  drawn 
by  it,  the  same  as  an  individual.  No  such  ques- 
tion, therefore,  arises  in  this  case.  As  the 
holder  of  a  protested  bill,  the  government  ex- 
acts damages;  it  would  seem  to  be  equitable, 
therefore,  that  as  drawer  under  like  circum- 
stances, it  should  pay  them. 

Upon  the  whole,  we  think,  that  in  view  of 
the  circumstances  of  this  case,  the  bank  is  en- 
titled to  the  fifteen  percent,  damages,  under  the 
Maryland  statute,  aad  that,  consequently,  the 
instructions  of  the  Circuit  Court  were  errone- 
ous. The  judgment  of  that  court  is  therefore 
|  reversed,  and  the  cause  is  remanded  to  that 
,  court,  and  a  venire  de  now  is  awarded,  &c. 
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Mr.  Jtutice  Catron: 

By  the  instructions  given  by  the  Circuit 
Court,  the  controversy  is  made  to  turn  on  the 
construction  of  the  statute  of  Maryland;  nor 
730*]  does  *the  record  raise  any  question  on 
the  transaction  growing  out  of  tfie  fact  that  it 
was  one  between  governments,  to  obtain  a  sum 
of  money  due  from  the  one  to  the  other;  in 
which  the  corporation  acted  as  an  instrument 
and  agent,  in  a  form  suggested  by  itself,  to  ob- 
tain the  money.  For  instance :  if  it  be  true  that 
the  United  States,  in  fact,  received  no  money 
from  the  bank  for  the  bill,  it  not  having  been 
charged  to  the  bank ;  this  being  found,  with  the 
additional  fact  that  the  parties  intended  to 
await  the  event  of  payment,  or  refusal,  on  the 
part  of  France,  ana  Jet  the  bank  hold  and  use 
the  money  awaiting  the  event,  then  the  question 
on  the  equity  of  the  case  may  arise.  But  the 
jury  did  not  pass  on  any  such  facts,  the  in- 
struction given  rendering  the  inquiry  unneces- 
sary; and  so  it  cut  off  every  other  question  .the 
plaintiff  might  have  raised  in  opposition  to  the 
offset  claimed. 

The  foregoing  is  given  merely  as  an  instance, 
to  show  that  no  question  arises  on  the  record, 
but  on  the  construction  of  the  Act  of  1785. 

The  statute  provides  for  two  classes  of  cases: 
1st.  "The  owner  or  holder  of  the  protested 
bill,  or  the  person  or  persons,  company,  society, 
or  corporation  entitled  to  the  same;"  and  2d. 
"  Any  indorser  of  the  bill  who  should  pay  to 
the  holder,  or  the  person  or  persons,  company, 
society,  or  corporation  entitled  to  the  same, 
the  value  of  the  principal  and  the  damages  and 
interest." 

In  the  first  class,  the  "  owner  or  holder,"  &c. , 
shall  have  a  right  to  receive  and  recover  so 
much  current  money  as  will  purchase  a  good 
bill  of  exchange  of  the  same  time  of  payment, 
and  upon  the  same  place,  at  the  current  ex- 
change of  such  bills,  and  also  fifteen  per  cent, 
damages  upon  the  value  of  the  principal  sum 
mentioned  in  such  bill,  and  costs  of  protest,  to- 
gether with  legal  interest  upon  the  value  of  the 
principal  sum  mentioned  in  such  bill,  from  the 
time  of  protest,  until  the  principal  aud  dam- 
ages are  paid  and  satisfied. 

In  the  second  class,  the  indorser  who  has  paid 
the  principal,  damages,  and  interest,  shall  have 
a  right  to  receive  and  recover  the  sum  paid, 
with  legal  interest  upon  the  same,  from  the 
drawer  or  any  other  person  or  persons,  com- 
pany, society,  or  corporation,  liable  to  such  in- 
dorser upon  such  bill  of  exchange. 

It  is  not  necessary  to  inquire  whether  this 
statute  includes  all  possible  cases,  and  if  it  does 
not.  by  what  law  the  cases  so  unprovided  for 
would  be  governed,  because  the  bank  is  seek- 
740*]  ing,  in  this  instance,  *to  bring  itself 
within  the  statute;  unless  it  does  so,  the  precise 
claim  of  fifteen  per  cent,  cannot  be  sustained. 
The  charge  of  the  court  below  was  twofold. 

1.  That  the  case  was  governed  by  the  law  of 
Maryland ;  and, 

2.  Construing  that  law. 

The  bill  of  exceptions  includes  both  points; 
but  this  court  has  proceeded  to  examine  and 
decide  the  cause  on  the  second  only,  passing 
over  the  first. 

The  bank  must  then  bring  itself  within  one 
of  the  two  classes  above  described ;  let  us  exam- 
ine them  in  order. 
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Was  the  bank  at  the  time  when  its  presei 
rights  accrued,  the  "  owner  or  holder  of  tl 
bill?"  I  say  at  the  time  its  present  rights  • 
crued,  because  this  general  proposition  indud 
the  rights  acquired  at  the  time  of  protest, 
acquired  subsequently — each  of  which  branch 
must  be  separately  examined. 

The  bill  was  indorsed  to  Messrs.  Barii 
Brothers  &  Co. ,  of  London,  on  some  day  whk 
the  record  does  not  state:  that  it  was  sold  to  tl 
Barings,  and  not  sent  over  for  collection,  is  a 
controverted,  or  open  to  question. 

It  was  then  passed  by  Indorsement  to  N.  1 
Rothschild,  and  from  him  to  the  Messrs.  Roil 
child,  in  Paris,  in  whose  possession  it  is  fnui 
on  the  day  that  it  became  due.  It  was  at  the 
request  that  a  demand  was  made  by  the  nota 
for  payment,  and  upon  refusal,  that  the  b 
was  protested.  8o  far,  they  appear  to  ba 
been,  and  no  doubt  were,  both  the  "  ownt 
and  holders  of  the  bill,"  and  the  only  "perto 
entitled  to  the  same  at  the  time  of  the  protest 

Hottinguer  &  Co.  intervened  immediate1 
after  protest,  and  paid  the  bill  for  the  honor 
the  bank.     What  rights  were  then  acquired? 

It  will  not  be  necessary  to  examine  and  c 
cide  whether  they  acquired  a  right  to  tifte 
per  cent,  damages  or  not;  or  to  comment  up. 
the  want  of  harmony  in  the  law.  if  it  were 
allow  to  a  volunteer,  who  had  no  right  to  cot 
plain  of  anybody,  the  same  damages  which 
gives  to  a  disappointed  and  suffering  party  c 
pressly  because  he  has  been  put  to  great  in< « 
venience  and  to  hazard  of  discredit,  by  i 
omission  of  the  drawer  to  provide  the  nect»s* 
funds  to  meet  the  bill.  The  books  and  oa> 
all  recognize  the  right  of  such  a  volunteer 
principal,  interest,  and  costs.  If  Hottingut-r 
Co.  were  the  parties  to  this  suit,  it  would  1 
come  necessary  to  examine  *the  ques-  [*74 
tion  of  their  claim  to  damages;  but  wc  are  m 
investigating  the  rights  of  the  bank. 

Granting  that  the  Messrs.  Rothschild,  ii 
mediately  upon  protest,  became  vested  with  ti 
right,  under  the  statute,  to  "receive  and  rerc 
er  "  from  the  drawer  fifteen  per  cent  daroat 
in  addition  to  the  other  sum  pointed  out  in  tl 
law ,  and  granting,  also,  for  the  sake  of  the  i 
gument,  that  all  these  rights  passed  to  M.  H« 
tinguer,  with  the  delivery  of  the  bill,  it  is  ck 
that  he  was  vested  with  a  right  that  he  coil 
exercise  or  not  at  his  pleasure.  If  he  forbore 
claim  the  damages,  he  mutilated  the  rights  i 
tached  to  the  bill,  supposing  all  the  right* 
the  parties  to  be  transferred  with  the  bill  fro 
one  to  another.  His  right  to  relinquish  tl 
damages  cannot  well  be  disputed.  It  was  pm 
erty.  and  could  be  given  away.  It  is  not  o 
province  to  inquire  into  his  reasons;  we  o 
deal  only  with  facts.  It  appears  from  the  n 
ord,  that  instead  of  charging  fifteen  per  cvb 
damages,  he  contented  himself  with  charpi 
a  commission  of  one  half  per  cent.,  amounu'i 
to  24.288  francs  and  88  centimes;  less  tfu 
$6,000.  This  commission  may  have  been  pi 
to  him  by  the  bank, and  it  appears  from  a  rejxi 
from  the  first  auditor's  office,  dated  July  2 
1887,  that  this  commission  would  be  paid  by  t) 
United  States  to  the  bank  upon  presentation 
a  proper  voucher. 

There  is  nothing  in  the  record  to  show  ta 
Hottinger  &  Co..  even  up  to  this  lime,  saneti 
this  claim  of  fifteen  per  cent.,  or  that  the  bu 
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intends  to  pay  it  over  to  Hottinguer  &  Co. ,  if  it 
(ball  succeed  in  compelling  the  United  States  to 
pay  it  On  the  contrary,  the  claim  of  the  bank 
appears  to  be  prosecuted  for  its  own  benefit; 
tod  the  result  will  be  that  the  bank,  if  it  suc- 
ceeds in  this  suit,  will  pay  to  Hottinguer  &  Co. 
lea  than  $5,000.  and  keep  $166,000  for  itself. 

At  the  time  of  the  protest,  and  immediately 
afterwards,  comprehending  the  payment  tuprte 
pntat,  and  protest  itself,  either  Rothschild  or 
Hottinguer  &  Co.  were  the  "owners'or  holders" 
of  the  bill,  as  described  in  the  first  class  of  the 
itatnte,  and  of  course  no  rights  whatever  ac- 
crued to  the  bank.  Did  it  subsequently  acquire 
tor? 

In  what  particular  manner  the  bill  was  trans- 
ferred by  HottiDguer  &  Co.  to  the  bank  after 
protest  and  payment — whether  by  general  or 
special  indorsement,  or  by  a  receipt  upon  the 
bill—  the  record  does  not  show.  It  only  says 
last  "the  bill  of  exchange  and  protest  were 
742*J*transmitted  to  the  bank,  which  thereby, 
and  by  reason  of  the  premises,  became  and  were 
(gain  holders  and  owners  of  the  same."  But 
the  claim  for  fifteen  percent,  damages  had  been 
voluntarily  waived,  as  we  have  seen,  by  Hot- 
tiaguer  &  Co..  and  it  is  not  easy  to  see  how  any 
person  claiming  under  them  could  have  any 
more  rights  than  those  which  the  assignors  chose 
u>  insist  upon.  The  mere  possession  of  the  bill 
*  not  sufficient,  because  that  possession  was 
Ktompanied  by  a  cotemporaneous  declaration 
that  Hottinguer  &  Co.  intended  to  claim  nothing 
more  than  one  half  per  cent,  commission. 

It  is  not  perceived,  then,  how  the  bank  can 
bring  itself  within  the  class  of  cases  provided 
for  in  the  first  branch  of  the  statute.  Is  it  with- 
in the  second? 

This  depends  entirely  upon  the  answer  to  the 
question,  has  it,  as  indorser,  paid  the  damages 
to  the  owner  and  holder  of  the  bill,  or  to  any- 
uoet  If  it  has,  the  record  does  not  show  it.  On 
ibe  contrary,  all  that  it  has  paid  was  the  com- 
mission of  a  half  per  cent,  to  Hottinguer  &  Co., 
if  indeed  it  has  paid  that,  for  there  is  no  evi- 
dence of  it.  The  propriety  of  the  statute  is  not 
tie  subject  of  examination ;  but  it  may  be  re- 
marked that  it  itppears  to  be  founded  on  reason 
and  justice.  Every  successive  indorser,  as  he 
fnnsfera  a  bill  of  exchange,  receives  from  the 
indorsee  its  full  value;  and  being  thus  re-im- 
taned  for  his  outlay  in  the  purchase  of  the  bill, 
the  inconvenience  which  falls  upon  somebody 
*hen  the  bill  is  protested  does  not  touch  him. 
His  account  is  already  balanced.  The  reason, 
tserefore.for  allowing  damages  utterly  ceases  as 
to  him.  He  has  no  fresh  bill  to  purchase,  either 
bt  re-exchange  or  in  any  other  manner.  But 
when  be  is  made  responsible,  as  he  may  be,  to 
■be  bolder,  for  the  amount  of  the  bill  and  dam- 
fes,  H  is  fair  and  reasonable  that  the  same  lia- 
wny  should  travel  upward  until  it  is  ultimately 
taened  upon  the  drawer;  each  indorser  being 
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obliged  to  refund  to  the  one  below  him  exactly 
what  that  one  has  been  compelled  to  pay.  But 
the  bank  has  not  paid  these  damages,  and 
consequently  is  not  within  the  second  class  of 
cases. 

Being  not  within  the  statute  at  all,  the  claim 
for  damages  cannot  be  sustained. 

The  argument  that  the  fifteen  per  cent,  is  not 
damages,  but  exchange,  is  entirely  unsound,  as 
I  conceive,  in  this  case.  The  statute  gives  ex- 
change from  the  place  of  drawing  interest,  costs 
of  protest,  *and  fifteen  per  cent,  dam-  [*743 
ages,  in  addition.  The  first  is  indemnity;  the 
second  a  penalty.  By  commercial  men  the  first 
is  construed  liberally,  as  within  the  general  rule 
governing  bills  of  exchange,  with  the  difference 
of  estimating  the  exchange  from  the  place  of 
drawing,  instead  of  re-exchange;  the  right  to 
the  penalty  is  strictly  construed,  according  to 
the  words  of  the  statute.  Its  plain  meaning 
must  govern  the  merchant  and  business  man; 
for  him  it  was  made.  He  is  told  that  the  owner 
of  a  bill,  at  the  time  of  its  protest,  shall  be  en- 
titled to  fifteen  per  cent,  damages  from  the 
drawer,  or  indorser,  in  every  case;  and  that  the' 
indorser  shall  be  entitled  to  the  same  (from  the 
drawer,  or  a  prior  indorser),  provided  the  own- 
er makes  him  pay  the  fifteen  per  cent.;  not 
otherwise.  And  this  I  understand  to  have  been 
the  uniform  mode  of  proceeding  under  the  stat- 
ute by  the  merchants  of  Maryland,  under  the 
1  st  and  8d  sections  of  the  act ;  nor  does  it  appear 
by  the  books  of  reports  of  that  State,  that  this 
interpretation  by  business  men  has  ever  been 
questioned  in  the  courts  of  justice  there.  For 
the  reasons  stated,  I  think  the  instruction  given 
to  the  jury  in  the  Circuit  Court  was  proper,  and 
that  the  judgment  ought  to  be  affirmed. 

Mr.  Juttice  Wayne: 

I  concur  in  the  opinion  that  the  judgment  of 
the  court  below  ought  to  be  reversed,  but  not 
for  the  reasons  given  in  the  opinion  of  the 
court. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  was  argued  by  counsel ;  on 
consideration  whereof,  it  Is  now  here  ordered 
and  adjudged  by  this  court,  that  the  judgment 
of  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed ;  and  that  this  cause  be, 
and  the  same  is  hereby  remanded  to  the  said 
Circuit  Court,  to  award  a  venire  facias  de  now. 

8.  C.  6  How.,  882. 

Clted-6  How.,  386, 401 ;  6  Otto,  86 ;  1  Wood.  *  M, 
81. 

Note  by  the  reporter.— The  Chief  Justice  did  not 
sit  In  this  case,  and  his  opinion  la  therefore  placed 
In  an  appendix. 
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745*]  "Sir:  I  will  thank  you  to  publish  the 
itxompanying  opinion  in  the  case  of  The  Bank 
tftie  United  State*  v.  The  United  State*,  in  the 
tppendix  to  your  second  volume.  The  opinion 
itself  will  show  why  I  have  deemed  it  proper 
to  publish  it  in  the  manner  proposed. 

I  am,   very  respectfully,  your  obedient  ser- 
vmt,  R.  B.  Taney. 

Bngamin  C.  Howard,  Eta. 

Reporter  to  the  Supreme  Court  of  the 
United  States. 


Tbb  cUkk  or  tbs  Uhttbd 

States 

v. 

Tub  UimD  States. 


Supreme  Court, 

January  Term, 

1841. 


THE  question  in  this  case  is,  whether  the 
Bank  of  the  United  Stales  is  entitled  to  fif- 
teen per  cent,  damages  on  the  bill  drawn  by 
the  Secretary  of  the  Treasury  of  the  United 
States,  upon  the  French  minister  and  Secretary 
of  State  for  the  Department  of  Finance,  for  the 
■nt  installment  due  from  France  to  the  United 
States,  under  the  convention  of  July  4,  1831. 
This  bill  was  protested  for  nonpayment;  and 
the  bank  thereupon  gave  notice  of  the  protest, 
and  claimed  these  damages  in  addition  to  the 
re-exchange  and  to  all  costs  and  damages  actu- 
ally sustained,  except  only    the  commissions 
charged  by  Hottinguer  &  Co.,  which  according 
to  its  statement  were  considered  as  included  in 
the  fifteen  per  cent.     The  claim  for  these  dam- 
tees  was  resisted  by  the  executive  department 
of  the  government,  which  offered  to  pay  the  re- 
Hchange  and  all  costs  and  charges  actually  in- 
curred, and  to  give  the  bank  a  full  indemnity. 
This  was  refused ;  and  as  the  sum  in  contro- 
rersj  was  a  very  large  one,  amounting,  I  believe, 
to  about  $150,000,  it  attracted  a  good  deal  of 
mention  at  the  time,  and  has  been  the  subject 
of  much  public  discussion. 
When  this  dispute  arose  I  was  the  Attorney- 
—  eral  of  the  Lnited  States,  and  my  opinion 
called  for  by  the  Secretary  of  the  Treas- 
and  was  affainst  the  claim  set  up  by  the 
746*]  bank.  Having  thus  been  "consulted  as 
he  counsel  of  the  United  States,  and  given  the 
ulvice  upon  which  the  government  acted,  it 
•eemed  proper  for  me  to  withdraw  from  the 
■nch.  when  the  subject  was  judicially  disposed 
' :  and  I  should  not  therefore  have  taken  any 
«\rt  in  the  decision,  even  if  the  State  of  my 
ralth  had  permitted  me  to  be  in  Washington 
hen  the  question  came  before  the  court. 
The    opinion  I  originally  gave  was  a  very 
rief  one,  without  stating  any  of  the  reasons 
f>on  which  it  was  founded.     Some  time  aftcr- 
ards,  at  the  request  of  the  gentleman  who  suc- 
-cded  me  in  the  office  of  Secretary  of  the 
reatury,  I  stated  some  of  the  grounds  upon 
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which  I  had  formed  my  opinion,  but  without 
intending  to  go  into  a  full  discussion  of  (he 
subject;  and  indeed  without  having  all  the  pa- 
pers within  my  reach  at  the  time.  I  have  not 
seen  that  opinion  since  it  was  written.  And  as 
the  subject  is  now  brought  up  for  decision  in 
the  Supreme  Court;  and  as  upon  a  more  full 
consideration  of  the  case  I  still  entertain  the 
opinion  I  originally  expressed,  it  is  due  to  my- 
self, and  to  the  official  station  I  now  hold,  that 
the  reasons  should  be  fully  understood  upon 
which,  in  my  judgment,  the  claim  of  the  bank 
had  no  foundation  in  law  or  equity.  No  place 
appears  to  be  so  proper  for  such  a  publication 
as  the  volume  of  the  Reports  which  contains 
the  case.  But  as  I  did  not  sit  in  the  cause  I 
cannot  with  propriety  insert  my  opinion  in  the 
body  of  the  report,  and  therefore  place  it  in  the 
appendix. 

I  must  here  remark  that  a  letter  from  Mr. 
Biddle  to  Mr.  Duane,  then  Secretary  of  the 
Treasury,  dated  August  24,  1883,  is  inserted  in 
the  record,  in  which  it  is  said  that  I  had  de- 
clined communicating  to  the  Secretary  my  rea- 
sons for  the  opinion  I  had  given.  The  state- 
ment as  there  made  is  calculated  to  create  an 
impression  which  is  not  correct.  The  letter, 
as  printed  in  the  record,  is,  by  some  mistake, 
represented  as  an  answer  to  one  from  Mr. 
Duane  of  June  27,  which  is  also  given.  But 
that  letter  certainly  does  not  authorize  the 
statement;  and  Mr.  Biddle's  w.is,  Ipresume.an 
answer  to  one  from  Mr.  Duane  of  the  17th  of 
August.  And  in  a  letter  addressed  by  me  to 
the  Secretary  on  the  16th  of  that  month,  in  an- 
swer to  one  from  him  informing  me  of  Mr.  Bid- 
die's  wish  to  know  the  reasons  for  my  opinion, 
I  said:  "  It  is  no  doubt  due  to  the  public,  and 
to  the  executive  branch  of  the  government, 
which  has  acted  on  my  opinion,  and  also  to  my- 
self, that  I  should  in  due  time  place  on  file  in 
your  department  the  reasons  which  in  my  judg- 
ment justify  the  government  in  its  refusal  to 
pay  this  demand;  and  after  telling  the  Secre- 
tary that  I  must  'exercise  my  own  dis-  [*747 
cretion  as  to  the  time,  I  concluded  by  saying: 
"  I  cannot  therefore  imagine  that  it  is  the  duty 
of  the  counsel  for  the  United  States  to  argue 
this  question  for  the  satisfaction  of  the  presi- 
dent and  directors  of  the  bank  whenever  they 
may  think  proper  to  call  on  him  to  do  so."  My 
refusal,  therefore,  was  to  answer  the  call  of  the 
bank,  which  I  then  thought,  and  still  think,  it 
had  no  right  to  make. 

I  give  these  extracts  rom  my  letter,  because 
Mr.  Biddle's  would  see.  to  have  been  intro- 
duced in  the  record  for  t  e  purpose  of  proving 
that  I  had  refused  to  give  the  Secretary  of  the 
Treasury  any  reasons  for  the  opinion  I  had  ex- 
pressed. If  the  circumstance  of  my  giving  or 
refusing  to  give  reasons  was  deemed  to  be  a 
matter  sufficiently  material  and  important  to  be 
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offered  in  evidence  at  the  trial,  and  spread  up- 1 
on  the  record,  I  can  see  no  just  reason  why  Mr.  i 
Biddle's  statement  should  have  been  selected  as 
the  testimony  to  be  offered,  and  my  own  letters  j 
upon  the  subject  withheld.  They  are  upon  file  , 
in  the  Treasury  Department  as  well  as  Mr.  Bid- 
die's,  and  copies  of  them  could  have  been  as  I 
easily  furnished. 

In  examining  the  questions  of  law  which  arise  j 
in  this  case,  it  is  necessary  in  the  first  place  that  I 
all  the  material  facts  should  be  well  and  clearly 
understood.    I  proceed  to  state  them.    In  do- 1 
ing  this,  however,  I  shall  have  occasion  to  refer 
to  some  papers  which,  although  material  to  the 
controversy,  are  not  in  the  record.    But  they 
are  on  the  public  files  of  the  departments  in 
Washington ;  and  as  1  shall  give  their  dates, 
there  will  be  no  difficulty  in  verifying  the  cor- 
rectness of  the  references. 

By  the  Treaty  between  the  United  States  and 
France,  of  July  4,  1881,  article  2d,  it  was  stip- 
ulated that  twenty-five  millions  of  francs,  which 
the  latter  agreed  to  pay  to  the  United  States  in 
discharge  of  the  claims  of  sundry  American  cit- 
izens upon  the  French  government,  should  "be 
paid  at  Paris  in  six  annual  installments  of  four 
millions  one  hundred  and  sixty- six  thousand  six 
hundred  and  sixty-six  francs,  and  sixty -six  cen- 
times each,  into  the  hands  of  such  person  or 
persons  as  should  be  authorized  by  the  govern- 
ment of  the  United  States  to  receive  it;"  and  by 
the  same  article,  the  first  of  these  installments 
was  to  be  paid  at  the  expiration  of  one  year, 
from  the  exchange  of  the  ratification  of  the 
treaty;  and  the  others  annually  thereafter 
until  the  whole  should  be  paid.  The  ex- 
change of  the  ratification  took  place  on  the  2d 
of  February,  1882;  and  the  first  installment 
therefore  became  due  on  the  2d  of  February, 
1888. 

748*1  *By  an  Act  of  Congress  passed  July 
18, 1882,  it  was  made  the  duty  of  the  Secretary 
of  the  Treasury  to  cause  the  several  install- 
ments, with  interest  thereon,  to  be  received  from 
the  French  government,  and  transferred  to  the 
United  States  in  such  manner  as  he  might  deem 
best.  The  difficulty  between  the  bank  and  the 
government  has  arisen  out  of  this  act  of  Con- 
gress, and  the  manner  in  which  it  was  carried 
into  execution. 

On  the  81st  of  October,  1882,  Mr.  McLane, 
then  Secretary  of  the  Treasury,  addressed  a  let- 
ter to  the  president  of  the  bank,  referring  him  to 
the  act  of  Congress,  and  expressing  his  desire  to 
transfer  the  money  to  the  United  States,  in  a 
manner  "  most  beneficial  to  the  interests  of  the 
claimants,"  and  suggesting  that  a  bill  drawn 
on  the  French  government  might  be  an  advis- 
able mode.  He  concludes  his  letter  with  the 
following  request:  "  I  Bhall  be  happy  to  receive 
your  views  on  the  whole  subject;  and  if,  as  I 
presume,  an  arrangement  for  the  transfer  may 
be  best  made  with  the  bank,  I  will  thank  you 
to  state  the  terms." 

On  the  5th  of  November  following  the  pres- 
ident of  the  bank  replied  to  this  letter,  and  aft- 
er stating  his  willingness  to  offer  such  sugges- 
tions as  occured  to  him  "  in  regard  to  the  trans- 
fer of  the  first  installment  payable  by  the 
French  government,"  proceeded  toronomenda 
bill  upon  the  French  government,  which  he  ad- 
vised the  Secretary  not  to  offer  in  the  market, 
as  it  would  depress  the  price;  and  proposed  that 
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he  should  give  to  the  Bank  of  the  United  Stales 
a  bill  for  the  whole  amount,  at  a  certain  rate 
mentioned  in  his  letter.  He  states  that  he  ad- 
vises this,  because  it  is  believed  to  be  "  the  best 
operation  for  the  government;"  that  the  bank 
is  purchasing  from  individuals  on  better  terms; 
and  that  the  offer  is  made  from  "an  anxiety 
to  make  the  transfer  on  such  terms  as  would 
merely  prevent  a  loss  to  the  bank;  and  con- 
cludes by  saying  that  in  making  the  offer  the 
bank  was  *'  influenced  exclusively  by  the  be- 
lief that  any  other  arrangement  would  be  less 
advantageous  to  the  treasury." 

No  further  correspondence  appears  to  have 
taken  place  between  the  parties  until  the  20th 
of  January,  1833,  when  the  Secretary  again 
wrote  to  the  president  of  the  bank,  stating  that 
the  department  was  then  ready  to  draw  on  the 
French  government  for  the  first  installment: 
that  he  presumed  the  bank  was  still  disposed  to 
purchase  on  the  terms  it  had  before  offered: 
and  that  as  the  installment  would  be  due  be- 
fore the  bill  could  possibly  arrive  in  France,  it 
would  be  made  payable  on  demand,  and  it  was 
desirable  that  credit  should  be  given  to  the 
treasurer  by  the  bank  on  receiving  the  bill 

This  letter  was  answered  by  the  [*749 
president  of  the  bank  on  the  30th  of  the  same 
month,  and  he  stated  in  his  reply  that  exchange 
had  fallen  since  the  former  offer,  and  proposes 
new  terms,  which  he  represents  as  made  by  the 
bank  "  without  looking  to  any  profit  in  the 
operation,  but  merely  in  the  expectation  of  in- 
curring no  loss  upon  it;"  and  that  if  this  offer 
is  accepted,  ihe  bank  would,  upon  the  receipt 
of  the  bill,  pass  the  amount  to  the  credit  of 
the  treasurer. 

On  the  6th  of  February,  the  Secretary  in- 
formed the  bank  that  the  last  mentioned  propo- 
sition was  accepted,  and  that  the  bUl  would  be 
forwarded  the  next  day.  It  was  accordingly 
so  transmitted,  and  the  letter  of  Mr.  McLane". 
which  accompanied  the  bill,  stated  that  be  sent 
with  it  a  communication  from  the  Secretary 
of  State  to  the  French  government,  advising 
of  the  drawing  of  the  bill,  in  order  that  the 
said  communication  might  accompany  the  bill: 
and  on  the  9th  of  the  same  month  he  again 
wrote  to  Mr.  Biddle,  sending  him  "  duplicate* 
and  triplicates  of  the  act  of  the  President,  and 
a  letter  of  advice  to  the  American  Charge 
d' Affaires  at  Paris,  intended  to  accompany  the 
bills  drawn  by  the  department  on  the  French 
government."  The  bill  forwarded  waste  the 
following  words: 

"Treasury  Department  ok  the  United  ) 
States,  Washington,  Feb.  7. 1888.     f 

"  Sni:  1  have  the  honor  to  request  that  at 
the  sight  of  this  my  first  bill  of  exchange  (the 
second  and  third  of  the  same  tenor  ana  date 
unpaid)  you  will  be  pleased  to  pay  to  the  order 
of  Samuel  Jaudon,  cashier  of  the  Bank  of  the 
United  States,  the  sum  of  four  millions  eight 
hundred  and  fifty-six  thousand  six  hundred 
and  sixty-six  francs  and  sixty-six  centimes: 
which  includes  the  sum  of  $8,916,666.66,  beinjr 
the  amount  of  the  first  installment  to  be  paid 
to  the  United  States  under  the  convention  con- 
cluded between  the  United  States  and  France 
on  the  4th  of  July,  1881  (after  deducting  the 
amount  of  the  first  installment  to  be  reserved 
to  France  under  the  said  convention),  and  the 
additional   sum  of   nine  hundred  and  forty 
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thousand  francs,  being  one  year's  interest  at 
four  per  cent,  on  all  the  installments  payable  |Q 
the  United  States,  from  the  day  of  the  exchange 
of  the  ratification  to  the  3d  of  February,  1883." 

This  bill  was  signed  by  Mr.  McLane  as  Secre- 
tary of  the  Treasury,  and  directed  to  "Mr. 
Humann,  minister  and  Secretary  of  State  for 
the  Department  of  Finance.  Paris."  Upon  the 
tact  was  indorsed  a  particular  account,  cer- 
tified bv  the  register  of  the  treasury,  showing 
7i»0*J  *that  the  amount  claimed  to  be  due  to 
the  United  States  under  the  treaty  was  the 
Mime  with  that  for  which  the  bill  was  drawn. 

The  paper  which  accompanied  the  bill,  and 
which  is  described  in  Mr.  McLane's  letter  of 
theTth  as  "  a  communication  from  the  Secre- 
tary of  State  to  the  French  government,"  and 
m  his  letter  of  the  9th  as  "the  act  of  the  Presi- 
■rieot,*  was  an  instrument  under  the  seal  of  the 
United  States,  signed  by  the  President  and 
countersigned  by  the  Secretary  of  State,  bearing 
toe  same  date  with  the  bill,  and  which,  after 
reciting  the  article  of  the  convention,  herein 
before  mentioned,  and  that  the  first  installment 
became  due  on  the  2d  of  that  month — and  re- 
citing also  the. act  of  Congress  by  which  the 
Secretary  of  the  Treasury  was  directed  to  cause 
it  to  be*  transferred  to  the  United  States,  and 
that  in  virtue  of  the  power  vested  in  him,  he 
had  drawn  the  bill  above  mentioned  for  the 
fart  installment  under  the  convention,  pro- 
ceeded to  declare  that  the  President  of  the 
United  States  ratified  and  confirmed  the  draw- 
to;  of  the  said  bill,  and  authorized  "  the  said 
Samuel  Jaudon  or  his  assignee  of  the  said  bill 
to  receive  the  amount  thereof,  and  on  the  re- 
ceipt of  the  sum  therein  mentioned  to  give  full 
receipt  and  acquittance  to  the  government  of 
France  for  the  said  first  installment,  and  the 
interest  doe  on  all  the  installments,  payable  on 
the  aid  second  day  of  February,  by  virtue  of 
tie  laid  convention." 

The  letter  of  advice  to  the  American  Charge 
<i'Aflsires  at  Paris,  transmitted  with  the  bill, 
»m  one  from  Mr.  Livingston  to  Mr.  Niles, 
lien  charge  at  Paris,  informing  him  of  what 
W  been  done  in  this  business,  and  directing 
him  to  ■*  take  an  early  opportunity  therefore  to 
apprise  the  French  government  ol  this  arrange- 
ment." 

Ob  the  11th  of  February.  Mr.  Biddle  ac- 
knowledged the  receipt  of  the  bill,  and  informed 
tie  Secretary  that  he  had  passed  the  amount 
<f  it  to  the  credit  of  the  treasury.  And  after 
«(plaining  the  reasons  for  receding  from  the 
first  offer  made  by  the  bank,  he  says,  "the 
purchase  of  the  bill  is  not  in  the  least  desirable 
to  the  bank,  nor  would  the  rate  now  allowed 
lave  been  given  to  any  other  drawer  than  the 
government." 

This  bill,  it  appears,  was  afterwards  indorsed 
to  the  Barings  by  the  bank.and  by  them  to  Roths- 
child, tnd  was  presented  to  the  French  minister 
»f  finance  for  payment.  But  no  appropriation 
luring  been  made  by  the  French  Chambers, 
Mr.  Humann  was  unable  to  pay  it.  It  was 
therefore  protested,  and  was  paid  by  Hottingtier 
*  Co..  for  the  honor  of  the  bank — and  the 
Wk  gave  notice  of  the  protest  to  the  Secretary 
of  the  Treasury,  and  demanded  not  only  the 

'51*]  costs  and  expenses  'sustained,  and  re- 
txchange.  but  also  fifteen  per  cent:  damages  on 

1*  principal  amount  of  the  bill. 
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Upon  the  receipt  of  this  notice,  the  money 
which  had  been  transferred  to  the  government 
on  the  books  of  the  bank  in  payment  of  the 
bill,  was  immediately  re-transferred  to  the  bank 
— it  not  having  been  used  by  the  government, 
nor  even  brought  into  the  treasury.  And  the 
government  offered  to  indemnify  the  bank 
for  all  costs,  expenses  and  damages  it  bad 
actually  sustained,  by  the  nonpayment  of 
the  bill;  but  refused  to  pay  the  fifteen  per 
cent,  damages,  upon  the  ground  that  the  bank 
was  not  entitled  to  them. 

These  damages  are  claimed  under  an  Act  of 
Assembly  of  Maryland  passed  in  1785,  which 
provides  "  That  upon  all  bills  of  exchange 
hereafter  drawn  in  this  State,  on  any  person, 
corporation,  company,  or  society,  in  any  foreign 
country,  and  regularly  protested,  the  owner  or 
holder  of  such  bill,  or  the  person  or  persons, 
company,  society,  or  corporation  entitled  to  the 
same,  shall  have  a  right  to  receive  and  recover 
so  much  current  money  as  will  purchase  a  good 
bill  of  exchange  of  the  same  time  of  payment, 
and  upon  the  same  place,  at  the  current  ex- 
change of  such  bills,  and  also  fifteen  per  cent, 
damages  upon  the  value  of  the  principal  sum 
mentioned  in  such  bill,  and  costs  of  protest, 
together  with  legal  interest  upon  the  value  of 
the  principal  sum  mentioned  in  such  bill  from 
the  time  of  the  protest  until  the  principal  and 
damages  are  paid  and  satisfied :"  and  then  comes 
a  provision  that  if  any  indorser  shall  pay  the 
holder  the  principal,  damages,  and  interest 
above  mentioned,  he  shall  be  entitled  to  recover 
the  sum  paid  by  him,  with  interest,  from  the 
drawer. 

This  act  of  assembly  was  in  force  at  the  time 
Congress  assumed  jurisdiction  over  the  District 
of  Columbia,  and  was  of  course  embraced  by 
the  act  of  Congress,  which  declared  the  laws 
of  Maryland  in  force  in  that  part  of  the  district 
which  had  been  ceded  to  the  United  States  by 
Maryland. 

The  fifteen  per  cent,  damages  is  the  only 
point  in  controversy,  and  if  the  bank  succeeds 
in  establishing  its  demand,  it  will  make  a  clear 
profit  of  about  $150,000,  without  having  run 
any  risk  or  suffered  any  inconvenience,  and 
without  having  rendered  any  service  to  the 
public;  and  the  treasury  of  the  United  States 
will  be  subjected  to  this  heavy  loss  without  any 
fault  on  the  part  of  its  officers,  unless  it  be  re- 
garded as  a  fault  to  have  consulted  the  bank 
and  relied  upon  its  counsel. 

•It  is  indeed  impossible  to  read  the  [*752 
statement  of  the  case  without  being  strongly 
impressed  with  the  utter  want  of  anything 
like  equity  or  justice  on  the  part  of  the  bank 
in  making  this  demand.  The  Secretary  of  the 
Treasury,  it  appears,  being  charged  by  law  with 
transferring  this  money  to  the  United  States, 
and  regarding  the  bank  as  the  great  fiscal 
agent  of  the  government,  which,  from  its  ex- 
tensive monetary  transactions  was  best  able  to 
judge  in  what  mode  the  transfer  could  most 
advantageously  be  made,  very  naturally  con- 
sulted with  its  officers  before  he  took  any  step 
in  the  business;  and  it  is  evident  by  his  letter 
that  be  addressed  himself  to  the  president  of 
the  bank  not  merely  as  to  a  person  with  whom 
be  proposed  to  bargain  for  the  sale  of  a  bill  of  . 
exchange,  but  as  one  who  stood  in  such  a  rela- 
tion to  the  public  that  the  Secretary  supposed 
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he  had  a  right  to  ask  his  counsel  upon  this 
subject,  and  might  safely  act  upon  it  -when 
given. 

The  answer  of  the  president  of  the  bank 
represented  the  officers  of  that  institution  as 
receiving  the  application  of  the  Secretary  in  n 
corresponding  spirit ;  and  as  advising  and  acting 
in  the  business  altogether  from  public  and  pat- 
riotic motives,  without  any  view  whatever  to 
their  own  profit.  The  Secretary  is  advised 
that  the  simplest  form  would  be  the  sale  of  a 
bill  on  Paris;  but  reasons  arc  stated  (no  doubt 
good  ones)  why  this  operation  should  not  be 
attempted,  and  why  it  would  be  advisable  to 
deliver  a  bill  to  the  bank  at  a  rate  which  be 
mentions:  and  the  Secretary  is  assured,  that  in 
making  its  proposal  the  bank  is  not  governed 
by  the  market  price  for  which  bills  on  Paris 
tre  then  selling,  and  that  in  its  offer  it  is  not 

governed  by  any  selfish  considerations,  but  "  is 
lfluenced  exclusively  by  the  belief  that  any 
other  arrangement  would  be  less  advantageous 
to  the  treasury."  It  was  upon  the  iaith  of 
these  statements  that  the  offer  of  the  bank  was 
accepted,- and  it  obtained  possession  of  the  bill 
for  the  whole  amount  of  the  installment  upon 
its  own  terms,  without  any  competition  in  the 
market  with  others.  It  needs  no  commentary 
upon  the  letter  to  show  how  little  the  present 
demand  corresponds  with  the  assurances  con- 
tained in  it,  or  with  the  motives  upon  which 
the  bank  professed  to  be  acting. 

But  this  letter  proves  still  more.  It  shows 
(hat  the  parties  were  not  dealing  with  one 
another  for  the  sale  and  purchase  of  a  bill  of 
exchange,  in  the  commercial  and  legal  sense  of 
those  terms,  where  the  rights  and  responsibili- 
ties of  the  drawer  and  drawee,  and  of  all  the 
parties  to  the  instrument,  depend  upon  the  bill 
753*]  itself,  and  are  determined  *by  the  law 
merchant  and  the  usages  of  trade;  but  that  the 
proposition  made  by  the  bank  acd  accepted  by 
the  Secretaiy  was  an  offer  to  act  as  the  agent 
of  the  United  States  in  transferring  this  fund, 
upon  the  terms  and  for  the  considerations 
therein  mentioned — and  that  the  bill,  together 
with  the  other  instruments  executed  at  the  same 
time,  were  delivered  to  the  bank  in  order  to 
enable  it  to  perform  this  service.  If  such  was 
the  contract  between  the  parties,  there  is  no 
color  for  the  claim  now  made;  and  that  such 
was  its  real  character,  and  that  it  was  so  re- 
garded at  the  time,  is  evident  when  we  take 
into  consideration  in  connection  with  this  cor- 
respondence the  object  which  both  parties  in- 
tended to  accomplish,  and  the  other  instru- 
ments executed  and  delivered  with  the  bill, and 
making,  therefore,  a  part  of  the  contract. 

It  must  be  borne  in  mind  that  both  parties 
had  the  same  knowledge  of  the  situation  of  this 
fund  and  of  the  circumstances  connected  with 
it,  and  both  had  the  same  object  in  view — that 
is,  to  transfer  it  to  the  United  States,  upon 
terms  most  advantageous  to  the  treasury.  And 
it  is  evident  from  the  papers  executed  and  de- 
livered at  the  time,  that  neither  party  supposed 
that  a  bill  of  exchange  would  enable  the  bank 
to  accomplish  the  object  contemplated.  The 
form  of  a  bill  was  indeed  given  to  one  of  the  in- 
struments,and  it  is  spoken  of  in  the  correspond- 
ence referred  to  as  the  sale  of  a  bill  of  ex- 
change, and  very  naturally  so  spoken  of  from 
the  shape  given  to  the  contract,  and  the  manner 
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in  which  the  compensation  to  the  bank  wa»  ax- 
anged.  But  the  question  is,  was  the  contract 
upon  which  this  instrument  was  delivered  in 
substance  and  in  truth  a  sale  and  purchase  of  a 
bill  of  exchange,  according  to  the  usages  of 
trade,  and  the  legal  meaning  of  the  terms?  Or 
was  it  given  to  the  bank  merely  to  enable  it. 
more  conveniently,  to  execute  an  agency  it  had 
undertaken  ? 

Now,  it  is  manifest  that  this  bill  would  not 
give  the  indorsee  or  holder  the  right  todemasd 
this  money  of  the  drawee;  and  so  the  parties  to 
it  understood  the  matter;  and  the  bank  there- 
fore took  the  power  of  attorney  to  Mr.  Jaurlon. 
without  which  it  would  have  been  unable  to 
transfer  this  fund,  even  if  the  money  bad  been 
in  the  hands  of  the  French  minister  of  nuance, 
ready  to  be  paid. 

Undoubtedly  so  far  as  our  government  was 
concerned  a  bill  of  exchange  would  of  itself 
have  been  all-sufficient.  The  act  of  Congress 
authorized  the  Secretary  to  adopt  any  mode  he 
thought  proper,  to  transfer  this  money  to  the 
United  States;  and  the  President  and  other 
officers  of  the  government  were  bound  to  co- 
operate with  the  Secretary,  *and  to  as-  [*76-t 
sist  him  as  far  as  their  assistance  nugfat  be 
necessary  to  carry  into  effect  any  mode  he  might 
adopt. 

But  the  act  of  Congress  could  create  no  obli- 
gation on  the  French  government,  nor  impose 
upon  it  the  duty  of  making  the  payment  in  sot 
other  mode  but  the  one  prescribed  by  the  con- 
vention, and  sanctioned  by  the  usage*  of  na- 
tions in  their  intercourse  with  one  another. 
France  had  not  agreed  to  pay  a  bill  of  exchange 
drawn  by  the  Secretary  of  the  Treasury  upon 
the  French  minister  of  finance;  nor  was  she 
bound  to  take  upon  herself  the  risk  of  deciding 
whether  the  signature  to  a  bill  presented  by  i 
private  individual  as  indorsee  was  the  proper 
handwriting  of  the  Secretary  of  the  Treasurr; 
nor  whether  the  indorsements  upon  it  we're 
genuine  or  not.  By  the  convention  aheencigi-d 
to  pay  this  money  "  into  the  hands  of  such  per- 
son or  persons  as  should  be  authorized  by  tbe 
government  of  the  United  States  to  receive  it' 
And  the  only  authority  which  she  was  bound 
to  recognize,  was  one  from  the  Executive  De- 
partment of  the  government,  which  in  its  for 
eign  intercourse  is  regarded  as  representing  il* 
nation.  France  did  not  stipulate,  that  in  carrr- 
ing  this  convention  into  execution  the  estab- 
lished usages  of  nations  should  be  put  aside. 
and  ber  Department  of  Finance  treated asamer 
cantile  house,  and  subjected  to  the  usages  of 
trade  and  the  custom  of  merchants,  instead  of 
the  laws  and  usages  of  nations.  She  bound 
herself  to  pay  this  money  to  any  one  who  pro- 
duced an  authority  from  that  department  of  tbe 
government  of  tbe  United  States  with  which 
she  had  negotiated,  with  which  she  bad 
made  her  contract,  and  which,  in  its  foreign 
intercourse,  is  always  understood  to  represent 
the  nation,  provided  the  authority  thus  given 
was  made  known  and  authenticated,  accord- 
ing to  the  established  usages  of  diplomatic  in- 
tercourse to  that  department  of  the  French 
government  which  is  charged  with  its  foreign 
relations.  This  is  the  real  and  substantial  mean- 
ing of  this  convention.  She  did  not  agree  u> 
accept  a  bill  of  exchange. 

Whatever  duties,  therefore,  the  Act  of  Can- 
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(tress  imposed  upon  the  officers  of  this  govern- 
■eokind  whatever  authority  it  conferred  upon 
the  Secretary  of  the  Treasury,  it  did  not  and 
wold  not  alter  the  obligations  of  France.  Bo 
far  at  she  was  concerned,  the  bill  of  the  Secre- 
tory of  the  Treasury  in  favor  of  the  cashier  of 
lac  Bank  of  the  United  States,  gave  him  no  au- 
thority to  demand  the  money,  and  created  no 
obligation  on  France  to  pay  it.  Standing  by 
bell,  it  would  have  been  useless  and  ineffect- 
«1;  and  in  this  light  it  was  evidently  regarded 
hr  ill  the  parties  to  the  contract— by  the  Preai- 
765*]  dent  of  the  'United  States,  by  the  Sec- 
retary of  State,  by  the  Secretary  of  the  Treas- 
roy,  and  by  the  officers  of  the  bank.  The  other 
intrumente  executed  and  delivered  at  the  same 
time  show  that  such  were  the  impressions  under 
which  they  were  acting.  The  power  of  at- 
torney in  favor  of  Mr.  Jaudon,  certified  under 
ike  teal  of  the  United  States,  was  the  real  au- 
thority relied  on  by  all  of  the  parties  to  enable 
the  bank  to  receive  the  money ;  and  the  only 
elect  of  tbe  bill  was  to  make  this  power  nego 
table  and  transferable, and  therefore  I  presume 
■ore  convenient  to  the  bank.  It  was  conven- 
fcat  also  to  the  United  States,  because  it  enabled 
*e  Secretary  to  ascertain  at  once  the  sum  that 
the  treasury  would  realize  from  this  installment. 
And  even  this  power  of  attorney,  carefully  as 
it  is  drawn  and  attested,  was  not  deemed  suf- 
•nent  under  tbe  treaty,  without  adding  to  it 
u  original  letter  from  the  Department  of  State 
to  the  American  charge,  which  was  to  accom- 
pany both  the  bill  and  the  power  of  attorney.in 
«rder  that  he  might,  by  an  official  communica- 
tion to  the  proper  department  of  the  French 
prominent,  assure  them  of  the  authenticity  of 
tbepower  and  the  bill. 

Now,  it  seems  to  me  to  be  confounding  things 
*hich  are  essentially  unlike,  to  apply  to  such  a 
transaction  between  nations  the  commercial 
tsigea  in  relation  to  bills  of  exchange,  merely 
hecsnse  one  of  the  instruments  executed  be- 
tween the  parties  is  in  that  form  and  called  by 
that  name. 

The  instrument  of  writing  acknowledged  in 
commerce  as  a  bill  of  exchange,  and  to  which 
the  law  merchant  applies,  is  one  which,  of  it- 
*",  without  any  other  aid,  gives  the  payee  or 
W*  indorsee  the  right  to  demand  and  receive  the 
•mount  specified  in  it;  and  the  payee  and  in- 
dorsee is  presumed  to  buy  it  upon  the  faith  that 
the  drawee,  upon  the  authority  of  the  bi.'l  itaelf . 
■HI  pay  the  money.  But  if  the  bank  in  this 
ok  supposed  that  it  was  entering  into  such  a 
contract  with  the  government,  and  purchasing 
•nth  a  bill,  why  did  it  take  the  power  of  at- 
torney to  Mr.  Jaudon,  bearing  the  same  date 
»Uh  tbe  bill?  Why  take  the  letter  from  tbe 
Secretary  of  State  to  the  American  charge?  It 
had  no  occasion  whatever  for  these  papers,  if  it 
"Kant  merely  to  buy  a  bill.  It  had  nothing  to 
*>  with  them,  and  no  business  with  them;  and 
'«  acceptance  of  these  instruments,  delivered 
*i&  the  bill,  to  bear  it  company  in  all  its  trans- 
lent,  and  to  be  presented  with  ft  to  tbe  French 
PTernment,  is  utterly  inconsistent  with  the 
Pretension  now  set  up  of  being  nothing  more 
*m  the  purchaser  of  a  bilL  But  they  are  in 
J«6*]  perfect  accord  with  the  letter  of  *Mr. 
JJwdle,  in  which  he  proffers  the  agency  of  the 
"««o  transfer  the  fund. 

The  nibeequent  proceedings  in  this  business 
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conform  in  every  respect  to  the  view  I  have 
taken,  and  prove  that  it  was  regarded  in  the 
same  light  not  only  by  the  parties  originally 
concerned,  but  by  those  also  who  afterwards 
became  interested  in  it.  For,  before  the  bill 
was  presented  for  payment  to  Mr.  Humunn, 
the  letter  of  the  Secretary  of  State  to  the  Ameri- 
can charge,  hereinbefore  mentioned,  was  de- 
livered by  the  assignee  and  holder  of  the  bill  to 
Mr.  Nilcs,  tbe  charge  of  the  United  States  at 
Paris,  who,  pursuant  to  tbe  instructions  therein 
contained,  on  the  21st  of  March,  1883,  ad- 
dressed a  letter  to  the  Due  de  Broglie.  the 
French  minister  of  foreign  afflairs,  apprising 
him  of  the  contents  of  the  dispatch  from  the 
State  Department,  and  informing  him  that  the 
bill  would  probably  be  presented  in  a  day  or 
two  at  the  Department  of  Finance,  and  assur- 
ing him  that  the  assignee  had  full  power  from 
the  President  of  the  United  States  to  give  the 
necessary  receipt  and  acquittance  to  the  French 
government,  according  to  the  treaty. 

Now,  if  this  had  been  the  purchase  of  tbe  . 
mercantile  instrument  recognized  as  a  bill  of 
exchange,  and  to  be  treated  as  such  by  the 
bolder,  he  would  have  believed,  and  would 
have  had  a  right  to  believe,  that  the  bill  itself 
authorized  him  to  receive  the  money  and  give 
an  acquittance.  And  if  as  a  matter  of  courtesy 
(the  bill  being  payable  at  sight),  he  chose  to 
give  notice  of  the  time  when  it  would  be  pre- 
sented for  payment, that  notice  would  naturally 
and  properly  have  been  given  to  the  drawee. 
But  here  the  notice  was  not  given  by  the  holder 
to  the  person  from  whom  he  was  to  ask  pay- 
ment, norto  any  officer  of  the  French  govern- 
ment, but  he  delivers  tbe  letter  from  the  De- 
partment of  State  to  the  American  charge,  in 
order  that  he  may,  by  an  official  communica- 
tion from  the  government  of  the  United  States, 
apprise  the  French  government  of  the  assignee's 
right  to  receive  the  money  and  give  the  acquit- 
tance; and  this  notice  was  not  given,  and  could 
not  with  propriety  have  been  given,  by  Mr. 
Niles  to  Mr.  Humann,  the  drawee,  but  was 
necessarily  and  properly  given  to  the  minister 
for  foreign  affairs.  In  other  words,  this  letter 
from  the  State  Department  was  placed  in  l  lie 
hands  of  the  charge  in  order  that  he  might  de- 
mand the  money,  in  behalf  of  the  holder  of  the 
bill, from  the  French  minister  of  foreign  affairs, 
and  through  him  obtain  an  authority  to  the 
drawee  to  pay  it.  For  tbis  is  the  real  meaning 
and  object  of  those  communications. 

•Here,  then,  is  a  paper  in  the  form  [*757 
of  a  bill  of  exchange;  which  the  parties  to  it 
know  gives  no  right  to  demand  the  money 
mentioned  in  it,  because  that  money  is  due 
from  one  nation  to  another,  and  the  mode  of 
payment  is  particularly  specified  in  a  treaty; 
and  that  mode  is  not  by  a  bill  of  exchange 
drawn  by  the  Secretary  of  the  Treasury  upon 
tbe  French  minister  of  finance.  The  payment 
is  to  be  made  to  an  agent  appointed  by  the 
government  of  the  United  States.  No  person 
would  be  recognized  as  such  unless  his  appoint- 
ment was  authenticated  by  the  President  of  the 
United  States,  nor  unless  that  appointmcut  was 
regularly  notified  to  the  French  minister  of 
foreign  affairs.  Then,  and  not  before,  it  was 
the  duty  of  the  French  government  to  order 
the  payment  to  be  made;  and  then,  and  not  be- 
fore, the  holder  of  the  bill,  according  to  the 
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treaty,  was  entitled  to  demand  and  receive  the 
money.  This  was  all  known  and  agreed  to, 
and  acted  upon  by  the  parties  originally  or 
subsequently  interested  in  the  contract,  and  in- 
deed appeared  on  the  face  of  the  papers.  Now, 
it  seems  to  mc  impossible  to  treat  such  a  trans- 
action as  an  ordinary  mercantile  operation,  and 
to  apply  to  it  the  rules  and  principles  of  the 
law  merchant.  It  is  impossible,  with  any  show 
of  reason ,  to  treat  the  Secretary  of  the  Treasury 
of  the  United  States  and  the  French  minister 
of  finance  as  if  they  were  mere  trading  houses, 
which  might  lawfully  deal  with  one  another, 
and  draw  bills  upon  each  other  whenever  they 
pleased.  The  American  Secretary  acted  under 
a  special  law  of  Congress  in  this  instance,  and 
in  execution  of  a  treaty,  and  we  might  as  well 
apply  the  rules  of  the  law  merchant  and  the 
doctrine  of  private  partnerships  to  a  treaty  of 
alliance  between  nations,  as  subject  this  trans- 
action to  the  usages  of  trade. 

It  is,  moreover,  worthy  of  remark,  that  the 
Due  de  Broglie,  in  his  answer  to  the  note  of 
Mr.  Niles,  complains  of  the  course  adopted  by 
the  American  government,  guarded  as  it  was, 
and  says  that  in  his  opinion  they  had  gone  out 
of  the  natural  course,  which  the  treaty  itself 
pointed  out,  and  which  was  supported  by  so 
many  precedents.  (Vide 2d  vol.  Exec.  Doc., 
2d  sess.  23d  Cong.,  Doc.  40,  page  22.  28.)  I  do 
not,  however,  mean  to  admit  the  justice  of  this 
remark,  because  in  the  power  given  by  the 
President,  and  the  official  notification  of  it,  ac- 
cording to  the  usual  forms  of  diplomatic  inter- 
course, the  stipulation  in  the  treaty  was  com- 
plied with,  and  the  only  office  of  the  bill  of 
which  he  complained  was  to  designate  the  per- 
son authorized  to  act  under  the  power  executed 
by  the  President  and  certified  under  the  seal  of 
the  United  States. 

758*]  'Nobody  will  imagine  for  a  mo- 
ment, that  if  the  United  States  are  compelled 
to  pay  these  damages,  the  French  government 
can  be  called  on  to  re-imburse  them.  For,  if 
the  United  States  superadded  any  other  instru- 
ment to  the  one  pointed  out  by  the  treaty,  or 
adopted  a  different  mode  of  communication 
from  the  one  which  the  treaty  authorized,  and 
thereby  subjected  themselves  to  the  payment  of 
damages,  they  have  no  right  to  throw  the  loss 
thus  sustained  upon  France.  And,  certainly, 
France  did  not  agree  by  the  treaty  that  a  bill 
might  be  drawn  for  this  installment  upon  their 
minister  of  finance,  nor  that  our  Secretary  of 
the  Treasury  might  hold  any  communication 
with  him  on  the  subject.  The  refusal,  there- 
fore, of  Mr.  Humann  to  accept  or  pay  the  bill 
was  not  a  breach  of  the  treaty  stipulation;  and, 
consequently,  our  government  can  have  no 
claim  to  compensation  on  that  account.  The 
breach  consisted  in  not  paying  the  money  to 
the  agent  duly  appointed  by  the  government  of 
the  United  States,  whose  appointment  was  suf- 
ficiently authenticated  to  the  proper  department 
of  the  French  government,  according  to  the 
usages  of  diplomatic  intercourse — that  is  to 
say,  to  the  minister  of  foreign  affairs.  And 
the  omission  to  pay  when  this  had  been  done, 
undoubtedly  entitled  the  United  States  to  de- 
mand the  interest  provided  for  by  the  treaty 
until  the  money  was  paid  But  there  is  no 
clause  in  the  treaty  subjecting  the  French  gov- 
ernment to  fifteen  per  cent,  damages,  if  the 
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money  was  not  paid  on  demand.  Yet  the 
money  was  due;  and,  unquestionably,  if  this 
case  is  to  be  treated  as  a  bill  transaction  in  the 
usual  course  of  business,  the  drawee  would  be 
responsible  to  the  drawer  for  all  the  damage) 
he  might  sustain  by  the  protest  of  the  bill.  Is 
the  transaction  to  be  regarded  as  the  sale  and 
purchase  of  a  bill  of  exchange,  in  order  to 
charge  the  United  States  with  the  payment  of 
these  large  damages  to  the  bank,  but  for  no 
other  purpose?  I  cannot  assent  to  the  justice 
of  such  a  decision,  nor  to  the  principles  on 
which  it  is  founded. 

In  discussing  this  question,  I  have  so  far 
taken  into  consideration  the  letters  of  the 
parties,  and  the  other  instruments  of  writing 
executed  and  delivered  at  the  same  time  with 
the  bill,  in  order  to  determine  the  true  charac- 
ter of  the  contract.  Unquestionably,  upon 
well  settled  legal  principles,  this  is  the  only 
mode  in  which  the  intention  of  the  parlies  can 
be  ascertained,  and  their  respective  rights  and 
liabilities  decided.  But  if  we  are  to  throw 
aside  everything  but  the  bill,  and  regard  that 
as  the  only  evidence  before  us,  still  it  will  be 
found  that  the  act  of  assembly  of  Maryland 
does  not  apply  to  the  'case.  And  if  [* 759 
it  does  not,  then  it  is  very  clear  that  the  dam- 
ages claimed  cannot  be  recovered. 

It  cannot  be  necessary  to  cite  authorities,  to 
prove  that  by  the  general  law  merchant  the 
holder  of  a  protested  bill  of  exchange  is  entitled 
to  nothing  more  than  costs,  expenses,  and  re- 
exchange.  In  other  words,  he  has  a  right  to 
be  indemnified  from  loss;  but  beyond  this  he 
has  no  claim  to  damages. 

In  many  places,  indeed,  damages  are  given 
by  established  local  usage,  or  by  express  statute. 
But  these  damages  not  only  differ  in  amount 
in  different  places,  but  they  differ  also  in  the 
purpose  for  which  they  are  given.  In  some 
instances  they  are  allowed  in  lieu  of  expenses 
and  re-exchange,  and  in  that  case  they  stand  in 
the  place  of  such  allowances,  and  are  regarded 
as  a  just  equivalent  for  them:  a  general  rule  or 
fixed  sum  being  adopted  as  a  matter  of  con- 
venience, to  save  the  difficulty  and  inconven- 
ience of  proving,  in  every  case,  the  reasonable 
costs  ana  expenses  actually  incurred,  and  the 
price  of  the  re-exchange  at  the  time. 

But  in  other  places  damages  are  superadded 
to  these  allowances,  and  are  given  to  the  bolder 
over  and  above  the  usual  indemnity.  In  such 
cases  the  damages  are  not  given  for  the  lost 
supposed  to  have  been  sustained.  They  are 
imposed  upon  the  drawer  as  a  penalty.  *  And 
the  right  to  recover  them  is  given  to  the  holder 
in  order  to  prevent  persona  from  selling  ex- 
change without  having  provided  funds  to  an- 
swer it. 

The  damage  given  by  the  Maryland  Act  of 
Assembly  are  of  the  hitter  description.  The 
law  gives  the  usual  compensation  allowed  by 
the  general  commercial  code — that  is,  costs,  in- 
terest, and  re-exchange — the  re-exchange  being 
measured  by  the  price  of  the  new  bill  in  Mary- 
land, instead  of  the  country  in  which  it  is  pay- 
able. It  also  gives  fifteen  per  cent  damages 
over  and  above  these  allowances.  The  dam- 
ages, therefore,  are,  in  effect,  a  penalty  im- 
posed upon  the  drawer,  in  case  his  bill  is  pro- 
tested. And  the  question  arises,  whether  this 
provision  of  the  statute  extends  to  the  United 
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',"'.  te»,  and  embraces  bills  drawn  on  behalf  of 
"';  -•government,  by  an  officer  authorized  by 
'   i>  draw  them. 

'  "  !aoch  be  the  construction  of  this  law,  and 
_  jconstrned  to  embrace  bills  drawn  by  the 
"J'%  it  is  the  first  instance  in  the  history  of 
4 --'MM  in  which  a  sovereignty  has  imposed  a 
:  -iky  upon  itself  in  order  to  compel  it  to  be 
'•in  its  dealings  with  individuals.  A 
rignty  is  always  presumed  to  act  upon 
Fj  principles  of  justice.  *and  if,  from  mis- 
or  oversight,  it  does  injury  to  a  nation  or 
{dividual,  it  is  always  supposed  to  be  ready 
rilling  %o  repair  it.  It  is  bound  to  corn- 
He  the  party  injured,  and  to  make  the  in- 
Sty  a  full  and  ample  one.  But  it  is  bound 
thing  more.  And  it  ought  not  to  be  sup- 
to  have  made  a  provision  so  unusual  as 
e  now  contended  for,  unless  very  clear 
were  used  to  indicate  that  intention. 
does  it  matter  whether  this  fifteen  per 
is  technically  to  be  regarded  as  a  penalty 
It  is,  at  all  events,  a  new  provision, 
upon  the  general  law  merchant.  It 
charge  imposed  upon  the  drawer  of  a 
'  bill,  beyond  that  to  which  he  was  be- 
ibject.  The  quastion  still  recurs,  does 
statute  include  bills  drawn  by  the  State? 
land  it  is  well  settled  that  the  king  is 
nbraced  by  the  provisions  of  an  act  of 
t,  however  broad  and  general  the 
it  may  be,  unless  he  is  expressly 
the  language  of  the  statute  and  the 
its  enactments  imply  that  it  was  in- 
operate  on  the  rights  of  the  sovereign 
as  upon  those  of  individuals.  (5  Co. 
4  b;  11  Co.  Rep.,  70;  8  Mod.,  8;  1  Str., 
The  same  doctrine  has  been  long  since 
blished  in  Maryland.  (Murray  and 
v.  Ridley,  adm'r,  3  Harr.  &  McHenry, 
!ee  v.  Chews'  ex'r.  1  Harr.  &  Johns., 
State  v.  The  Bank  of  Maryland,  6  Gill 
.  226.)  And  if  the  State  of  Maryland 
not  have  been  liable  to  this  demand  un- 
Act  of  1785,  it  follows  that  the  United 
are  not  responsible.  For  the  adoption 
of  the  Maryland  law,  certainly  did 
more  than  place  the  general  govern- 
relation  to  this  contract,  upon  the 
ground  that  the  State  would  have  occu- 
before  the  cession  of  the  district, 
v,  in  this  law  there  are  certainly  no  ex- 
words  including  the  State;  nor  is  there 
ing  in  its  language  or  its  object  to  lead  to 
conclusion.  And  it  appears  to  me  that  no 
who  reads  the  act  can  for  a  moment  imag- 
Ibat  the  State  intended  to  impose  upon  itself 
fifteen  per  cent,  damages,  in  case  one  ofi 
"gn  bills,  from  some  unforeseen  cause  or 
"  ould  happen  to  be  protested.  It  is  no 
this  argument,  to  refer  to  cases  de- 
usages  adopted,  where  certain  fixed 
are  given  as  a  substitute  for  the 
recognized  by  the  general  mercantile 
>ucb  decisions  and  usages  rest  upon  dif- 
principles  from  the  present  case,  and  the 
a  upon  which  they  are  allowed  would 
Medly  apply  to  government  bills  as  well 
141*]  as  to  those  of  individuals.  Neither  *is 
aval  to  say  that  the  government,  if  it 
the  holder  of  a  protested  bill,  would  be 
1  to  these  damages  from  an  individual, 
that  it  is  therefore  just  that  it  should  pay 
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them  in  return.  If  such  a  rule  be  a  sound  one, 
and  if  it  ought  to  be  followed  by  the  Legisla- 
ture, vet  it  would  not  authorize  the  court  to 
repeal  a  statute,  and  make  a  regulation  differ- 
ent from  that  enacted  by  the  legitimate  author- 
ity. It  would  be  difficult,  however,  for  any- 
one to  maintain  that  there  is  any  foundation  in 
justice  or  fair  dealing  for  applying  such  a  rule 
against  the  United  States  in  this  instance,  and 
in  favor  of  the  bank.  The  justice  of  the  case 
is  most  manifestly  on  the  same  side  with  the 
law. 

And,  indeed,  the  law  of  the  case  would  be 
the  same,  even  if  the  contract  had  been  noth- 
ing more  than  the  sale  of  this  bill,  and  the  lia- 
bilities of  the  United  Stales  were  to  be  deter- 
mined by  the  rules  which  govern  similar  con- 
tracts between  two  individuals. 

The  bill,  upon  the  face  of  it,  is  drawn  upon 
a  particular  fund.  And  such  a  bill,  although 
usually  spoken  of  as  a  bill  of  exchange,  is  yet 
not  recognized  as  such  in  the  commercial  code. 
Nor  is  it  subject  to  the  rules  and  usages  which 
have  been  established  in  relation  to  bills  of  ex- 
change. It  cannot  be  declared  on  as  such,  nor 
is  the  drawer  answerable  to  the  indorsee  or 
holder  upon  protest  for  costs,  charges,  or  re- 
exchange;  nor  for  any  fixed  sum  in  lieu  of  them. 
The  Act  of  1785,  therefore,  does  not  apply 
to  it;  for  that  statute  manifestly  intended  to 
embrace  those  instruments  only  which  are  rec- 
ognized by  law  as  bills  of  exchange. 

The  general  rule  as  to  what  constitutes  a  bill 
of  exchange,  in  the  legal  sense  of  these  terms, 
is  given  in  Story  on  Bills  of  Exchange,  sec.  46; 
where,  after  stating  that  bills  payable  out  of  a 
particular  fund  only,  or  upon  an  event  which 
is  contingent,  are  not  in  contemplation  of  law 
bills  of  exchange,  the  definition  of  that  instru- 
ment is  given  in  the  following  words: 

"  And  hence  the  general  rule  is,  that  a  bill  of 
exchange  always  implies  a  personal  credit  not 
limited  or  applicable  to  particular  circumstances 
and  events,  which  cannot  be  known  to  the 
holder  of  the  bill  in  the  general  course  of  its 
negotiation;  and  if  the  bill  wants,  upon  the 
face  of  it,  this  essential  quality  or  character, 
the  defect  is  fatal." 

The  cases  which  establish  and  illustrate  this 
principle,  and  show  what  bills  are  regarded  as 
drawn  upon  a  particular  fund,  are  all  referred 
to  in  the  section  above  mentioned,  and  in  the 
one  succeeding  *it,  and  may,  indeed,  [*76SJ 
be  found  in  any  of  the  standard  works  on  bills 
and  notes.  It  would  be  useless  to  cite  here  the 
multitude  of  cases  on  the  subject.  A  single 
one  will  show  the  application  of  the  principle, 
as  settled  by  the  current  of  authorities.  In 
Jenneyy.  Herle  (2  Ld.  Raym.,  1861),  the  bill 
was  in  the  following  words':  "  Sir,  you  are  to 
pay  to  Mr.  Herle  £1,945,  out  of  the  money  in 
your  hands  belonging  to  the  proprietors  of  the 
Devonshire  mines,  being  part  of  the  considera- 
tion money  for  the  purchase  of  the  manor  of  West 
Buckland."  It  will  be  observed  that  the  lan- 
guage of  this  bill  assumes  that  the  money  was  in 
the  hands  of  the  drawee;  that  the  fund  out  of 
which  it  was  payable  had  already  been  received 
by  the  party  upon  whom  the  bill  was  drawn. 
Yet  this  was  held  to  be  no  bill  of  exchange,  in 
the  legal  sense  of  the  words,  it  being  payable  out 
of  a  particular  fund.  So,  too,  an  order  from 
the  owner  of  a  ship  to  the  freighter,  to  pay 
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money  on  account  of  freight,  is  no  bill,  because 
the  quantum  due  on  the  freight  may  be  open  to 
litigation.  (Chitty  on  Bills,  68;  2  Str.,  1211, 
Banbuiy  v.  Lutett,  so  held  by  Lee,  C?iiefJu»- 
tiee.i 

And  so  firmly  have  the  principles  decided  in 
these  early  cases  been  since  adhered  to,  that  it  is 
now  greatly  doubted  whether  the  cases  of  An- 
drews v.  Franklin  (1  Str.,  24),  and  Beam  v. 
Underwood  (1  Wils.,  262),  which  seemed  in 
some  degree  to  relax  the  rule,  would  at  this 
day  be  held  to  be  law.  (See  Story  on  Bills, 
page  60,  note.) 

Now,  can  anyone  read  the  bill  in  question, 
and  distinguish  it  in  principle  from  the  case  of 
Jenney  v.  Merle  t  Or  bring  it  within  the  defini- 
tion of  a  bill  of  exchange,  as  given  in  Story  on 
Bills?  Upon  the  face  of  the  bill,  it  is  drawn 
by  the  American  Secretary  in  his  official  and 
not  in  his  private  character.  It  is  drawn  upon 
Mr.  Humann,  not  for  any  money  he  was  ex- 
pected to  pay  to  the  American  Secretary  in  his 
private  capacity,  but  upon  a  particular  fund 
which  was  due  from  the  French  nation,  and 
which  was  presumed  to  be  in  his  hands  as  the 
minister  of  finance.  It  is  upon  the  credit  to 
which  the  Secretary  supposed  himself  to  be 
officially  entitled,  on  account  of  this  particular 
fund,  that  be  draws  the  bill.  This  is  carefully 
and  distinctly  set  out  in  the  bill  itself.  It  does 
not  in  its  terms  imply  a  pergonal  or  official 
credit,  not  limited  or  applicable  tn  particular 
circumstances.  On  the  contrary,  it  claims  the 
credit,  and  requests  the  payment,  on  account 
of  the  particular  circumstance  that  the  money 
was  due  from  the  French  government,  and  the 
funds  to  pay  il  presumed  to  be  in  the  hands  of 
the  minister  of  finance. 

Moreover,  the  Secretary  knew,  and  the  bank 
763*]  knew,  that  France  *was  a  constitutional 
monarchy,  under  which  no  money  could  be 
raised,  or  applied  to  any  particular  purpose, 
without  the  sanction  of  the  legislative  body. 
And  that  the  money  due  from  France  could 
not  be  paid  by  Mr.  Humarm,  unless  money  was 
placed  in  his  hands,  and  by  law  appropriated 
for  that  purpose:  the  payment  of  the  bill.there- 
fore.  depended  upon  that  circumstance.  If  that 
event  had  not  happened — that  is  to  say,  if  the 
money  had  not  been  provided  by  the  Legisla- 
ture, and  the  payment  authorized  out  of  the 
fund  thus  provided,  then,  upon  the  face  of  the 
bill,  it  was  evident  that  Mr.  Humann  would 
not  and  could  not  pay  it.  It  is  true  that  the 
bill  assumes  that  the' money  was  in  his  hands. 
But  that  was  the  case,  also,  in  Jenney  v.  Berle. 
Indeed,  the  bill  these  expressly  stated  the  fund 
to  be  in  the  hands  of  the  drawee;  yet  it  was 
held  not  to  be  a  bill  of  exchange. 

It  will  hardly  be  said  thai  this  bill  is  to  be 
treated  as  if  drawn  by  the  United  States  against 
France.  But,  even  u  that  view  of  the  subject 
could  be  maintained,  it  would  not  affect  the 
argument.  The  bill  claims  no  general  credit 
for  the  United  Btates  with  France  that  would 
give  them  a  right  to  draw  independently  of  the 
money  due  by  the  treaty.  In  any  aspect  of  the 
case,  the  credit  upon  which  the  bill  is  drawn  is 
expressly  confined  to  this  particular  sum.  And 
1  cannot  imagine  how  this  instrument  can  be 
dealt  with  as  a  bill  of  exchange,  if  the  rule  is 
to  stand,  that  no  instrument  is  a  bill  of  ex- 
change,  in  contemplation  of    law,   unless  it 
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implies  a  personal  credit  not  limited  or  app 
cable  to  particular  circumstances  and  eveni 
which  cannot  be  known  to  the  holder  of  tl 
bill  in  the  general  course  of  its  negotiation. 

But  if  none  of  these  objections  stood  in  tl 
way  of  this  claim,  and  if  the  transaction  we 
regarded  as  one  between  individuals  for  1 1 
purchase  of  a  bill  of  exchange,  in  the  leg 
meaning  of  the  terms,  and  therefore  to  be  go 
erned  by  the  Act  of  1785,  yet  the  bank  won 
have  no  claim  to  the  damages  in  question. 

The  first  clause  of  the  first  section  of  th 
law  gives  the  fifteen  per  cent,  damages,  in  ill 
dition  to  the  re  exchange,  costs,  and  interest, 
the  person  who  is  the  owner  or  holder  of  tl 
bill  protested.  The  second  clause  of  the  sail 
section  provides,  that  any  indorser  who  slu 
have  paid  to  the  holder,  or  other  person  em 
tied,  the  value  of  the  principal,  damages,  ac 
interest,  shall  have  a  right  to  recover  the  sun 
from  the  drawer  or  other  person  liable  to  such  i 
dorser  on  the  bill.  The  plain  language  of  tl 
law  gives  the  fifteen  per  cent  damages  to  tl 
party  who  is  the  bolder  of  the  bill  at  the  tin 
of  the  protest;  and  'gives  to  the  in-  [*76i 
dorser  the  right  to  recover  from  the  drawer,  < 
other  person  liable,  so  much  only  as  he  shall  t 
compelled  to  pay  on  account  of  the  protes 
The  indorser  is  entitled  to  nothing — neither  t 
principal,  costs,  re-exchange,  nor  damages- 
until  he  has  paid  them,  and  then  to  so  much  i 
he  has  actually  paid,  and  to  nothing  more. 

The  policy  of  this  law  is  as  obvious  and  > 
just  as  its  words  are  plain.  It  conforms  in  il 
provisions  to  the  general  commercial  code,  l 
nearly  as  the  situation  of  Maryland  would  i 
that  time  permit. 

By  the  general  mercantile  law,  the  holder  r 
a  protested  bill  is  entitled  to  redraw  from  th 
place  where  it  was  dishonored,  upon  the  draw 
er  or  indorser.  in  the  country  where  they  resiilf 
for  an  amount  that  will  produce,  by  its  sale,  t 
the  existing  market  price  of  such  bills,  a  nut 
exactly  equal  to  the  amount  of  the  orignal  hi 
at  the  time  when  it  ought  to  have  been  paid 
or  when  be  is  able  to  draw  the  re-exchange 
together  with  his. necessary  expenses,  and  intci 
est.  He  is  not,  however,  obliged  to  redraw 
but  is  entitled  to  recover  what  would  be  tl> 
price  of  such  a  bill,  with  interest,  and  the  nee 
essary  expenses  and  charges.  This  is  tbl 
amount  of  the  holder's  damages.  But  the  in 
dorser  is  not  entitled  to  recover  of  the  draw 
the  damages  incurred  by  the  nonpayment  of  t 
bill,  unless  he  has  paid  them  or  is  liable  to  pa] 
them.  (8  Kent's  Com.,  115,  116,  4th  edition 
Story  on  Bills,  470,  and  notes;  Chitty  on  Bills 
JJ70,  8th  ed.) 

The  reason  of  the  difference  made  betweei 
the  holder  at  the  time  of  the  protest,  and  ihi 
indorser,  who  may  afterwards  by  taking  uptb« 
bill  become  the  holder,  is  evident.  The  holder 
by  purchasing  the  bill  and  presenting  it  foi 
payment,  shows  that  he  desires  funds  to  that 
amount,  at  that  place,  at  the  time  when  th( 
bill  becomes  due,  and  that  he  has  counted  upon 
obtaining  them  by  means  of  the  bill  which  Ik 
holds.  His  disappointment  may  subject  him 
to  serious  loss  ana  embarrassment  in  his  bu*i 
ness.  and  the  law  therefore  authorizes  biro  to 
raise  the  same  sum  immediately  by  re-exchan^ 
on  the  drawer  or  indorser,  in  the  country  in 
which  they  reside.    And  if  he  cannot  or  &<xt 
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w*  redraw,  the  price  of  the  ro-exchange  to 
waks  be  was  entitled,  together  with  his  costs 
a*J  expenses,  is,  of  course,  the  measure  of  his 
tvntgea. 

Bat  the  indorser  stands  on  different  ground. 
fa  has  already  sold  the  bill,  and  received  the 
— iiliiilinii  for  it,  at  the  time  and  place 
there  it  suited  his  convenience.    And,  having 

this  indorsement  guarantied  the  safety  of 
bill  to  any  subsequent  holder,  if,  in  coiwe- 
•Mace  of  this  engagement,  he  is  compelled  to 
}f5*]  pay  it,  the  natural  and  just  'measure  of 
lii  damages  against  a  party  answerable  over  to 
las  r  the  precise  sum  he  is  compelled  to  pay, 
with  interest  upon  it.  This  is  the  uniform 
wfc.  where  one  person  is  obliged  to  pay  money. 
If  which  he  has  his  remedy  against  another; 
ltd  it  it  daily  and  familiarly  acted  upon,  where  a 
awetv  pays  money  for  his  principal. 
Kow,  the  Maryland  statute  differs  from  the 
SBtral  mercantile  code  only  in  this — that  in 
wJauon  to  the  holder,  it  gives  him  the  price 
«f  the  re-exchange  from  the  place  where  the 
Www  drawn,  instead  of  the  place  where  it 
m  payable:  and  superadds  the  fifteen  per 
awt  to  the  usual  allowances;  and  the  reason 
sf  this  difference  is  readily  understood,  when 
•t  advert  to  the  situation  of  Maryland  at  the 
fee  this  law  was  passed.  The  Bute  was  then 
jM  renewing  her  commerce  with  England, 
aatch  bad  been  broken  up  by  the  revolution- 
«rj  war;  and  she  was  for  the  first  time  about 
to  open  a  trade  with  the  other  nations  of  the 
world;  and  when  that  law  was  passed,  there 
mm  most  probably  not  a  place  in  Europe  (cer- 
tamly  not  one  out  of  England),  at  which  there 
nsiny  market  rate  of  exchange  for  bills  upon 
Maryland,  by  which  damages  could  be  meas- 
ared  in  the  case  of  a  protested  bill;  and  if  such 
ante  happened  to  exist  at  any  place,  it  would 

■  the  then  state  of  navigation  have  produced 
ndsout  delays  and  expenses  to  procure  the 
tntunony  to  prove  it.  The  price  of  re-exchange 

■  Maryland  upon  the  same  place  was,  there- 
lore,  from  necessity  substituted  for  the  re- 
acbange  in  the  foreign  country.  Because, 
kere  the  proof  of  the  sum  for  which  a  new  bill 
could  be  brought  could  be  easily  obtained,  and 
would  always  be  within  the  reach  of  the  party. 
But  aa  the  holder  of  a  bill  payable  in  a  foreign 
country  could  hardly  at  that  time  be  expected 
to  find  a  purchaser  for  his  re-exchange  upon 
Maryland,  and  the  injury  and  inconvenience 
produced  by  the  protest  could  not,  therefore, 
«  repaired  immediately  on  the .  spot,  by  the 
wJe  of  a  re-exchange  upon  the  drawer  or  in- 
doner,  the  act  of  assembly  imposed  the  pen- 
ally of  fifteen  per  cent. .  in  addition  to  the  estab- 
lished allowances  of  the  general  mercantile  law, 
is  order  to  insure,  as  far  as  practicable,  caution 
tad  prudence  on  the  part  of  drawers  and  in- 
doners;  and  to  deter  the  unprincipled  and 
greedy  from  attempting  to  create  for  themselves 
a  fictitious  capital,  by  giving  currency  to  bills 
which  they  knew  would  be  dishonored.  The 
Mcond  clause  of  this  section,  in  relation  to  in- 
dorse™, conforms  entirely  with  the  general  law 
merchant.  They  are  entitled  to  recover  over 
only  what  they  are  compelled  to  pay. 

Upon  what  ground,  then,  can  the  bank 
766*]  claim  the  fifteen  per  cent,  'damages 
under  this  law?  It  was  not  the  holder  of  the 
bul  at  the  time  it  was  protested.  It  appears  by 
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the  record  that  the  bank  had  indorsed  it  to 
Baring,  Brothers  &  Co. ;  they  to  Rothschild, 
and  he  bad  indorsed  it  to  Rothschild  &  Broth- 
ers, who  presented  it  for  payment,  and  were 
the  holders  at  the  time  of  the  protest;  and  Hot- 
tinguer &  Co.    paid  it,  supra  protest,  for  the 
honor,  ns  they  declared,  "  of  the  signature  and 
account  of  Mr.  Samuel  Jaudon,  cashier  of  the 
Bank  of  the  United  States,  the  first  indorser." 
It  also  appears  by  the  statement  in  the  record, 
that,  although  Hottinguer  &  Co.    said  they 
had  funds  of  the  bank  in  their  hands,  and 
were  apprised  that  the  bill  would  not  be  paid 
by  Mr.  Humann,  they  yet  declined  taking  it 
up  until  it  should  be  protested.    They  did  not, 
therefore,  pay  it  as  agents  of  the  bank,  but 
paid  it  supra  protest;  and  they  thereby,  upon 
established  ana  indisputable  principles  of  com- 
mercial law,  became  the  holders  of  the  bUl  in 
their  own  right,  and  not  as  agents  of  the  party 
for  whose  honor  it  was  paid.    Rothschild  & 
Brothers,  having   received    the   amount  due 
them,  had  certainly  no  claim  to  these  damages; 
and  they  have  made  none.    I  shall  not  stop  to 
inquire  whether  Hottinguer  &  Co.,  who  volun- 
tarily intervened  in  this  business,  could  have 
claimed  of  the  bank,  or  of  the  United  States, 
either  re  exchange  or  damages  of  any  kind.    It 
is  sufficient  for  the  decision  of  this  controversy, 
that  they  neither  claimed  nor  received  them. 
They  demanded  what  they  were  entitled  to  by 
the  general  law  merchant,  and  nothing  more — 
that  is  to  say,  the  principal,  the    costs  and 
charges,  and  usual  commissions.    They  had  a 
right  to  make  this  demand  directly  upon  the 
United  States,  as  drawers,  or  upon  the  bank  as 
indorser,  both  being  responsible  to  them.    (Be- 
parte  Lambert,  18  Ves.,  129.)  They  made  their 
demand  upon  the  bank,  as  indorser,  and  as 
such  it  paid  it.     Can  the  bank   enlarge  the 
claim  of  Hottinguer  &  Co.  ?  Or  can  it,  under 
and  by  virtue  of  the  Act  of  1786,  recover  from 
the  United  States  more  than  it  has  paid,  or  is 
liable  to  pay  as  indorser?    It  will  scarcely  be 
said  that  the  bank  has  become  the  owner  and 
holder,  by  paying  Hottinguer  &  Co.,  and  tak- 
ing up  the  bill,  and  are  therefore  entitled  to 
all  the  rights  given  to  the  owner  and  holder  by 
the  first  clause  of  the  first  section  of  the  act  of 
Assembly.    This  clause  evidently  applies  to 
the  holder  at  the  time  of  the  protest,  and  it  is 
the  second  clause  in  the  same  section  which 
defines  the  rights  and  of  indorsers  who  become 
holders  afterwards  by  discharging  the  claim 
against  them:  and  this  clause  gives  them  a 
right  to  recover  so  much  as  they  have  paid, 
and  nothing  more.    If  *this  claim  is  to  [*767 
be  allowed  to  the  bank,  what  is  to  be  done 
with  this  clause  in  the  act  of  the  Assembly? 
It  is  plain  and  unambiguous  in  its  words;  it  is 
consistent  with  the  other  provisions  of  the  law ; 
its  policy  is  evident,  and  it  is  in  perfect  con- 
formity to  the  general  commercial  code,  which 
has  always  been  celebrated  for  the  justice  and 
equity  of  its  principles;  and  this  claim  of  the 
bank  cannot  be  maintained,  unless  this  clause 
is  blotted  out  of  the  statute.     Can  this  be  done 
by  judicial  authority,  upon  any  known  rule 
for  the  construction  of  statutes?    I  think  not. 
There  have  been  many  decisions  upon  the  con- 
struction of  many  statutes,  but  it  will  be  diffi- 
cult to  find  a  precedent  anywhere,  or  of  any 
time,  that  would  sanction  such  a  decision  on 
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an  act  of  Assembly  like  this.  Certainly  there 
never  has  been  any  practice  in  Maryland,  nor 
any  decision  under  this  law,  to  warrant  such  a 
construction.  Upon  the  whole  case,  therefore, 
the  following  conclusions  appear  to  me  to  be 
irresistible: 

1.  That  the  contract  with  the  bank,  accord- 
ing to  its  true  construction  and  meaning,  was 
not  for  the  sale  of  a  bill  of  exchange,  in  the 
legal  sense  of  these  terms;  but  an  agreement 
by  which  the  bank  undertook,  as  agent  for  the 
government,  to  transfer  to  the  United  States 
the  first  installment  due  under  the  treaty  with 
France;  and  that  the  bill  in  question  was  used 
as  one  of  the  instruments  for  carrying  that  con- 
tract into  execution,  for  the  greater  convenience 
of  the  parties. 

2.  That  if  the  contract  be  even  considered  as 
one  merely  for  the  purchase  of  a  bill  of  ex- 
change, in  the  strict  legal  meaning  of  the 
words,  yet  the  bank  is  not  entitled  to  these 
damages,  because  the  Maryland  Act  of  1785, 
under  which  alone  they  are  claimed,  does  not 
extend  to  bills  drawn  by  the  United  States. 

8.  But  if  the  law  of  1785  is  construed  to  em- 
brace bills  of  exchange  drawn  by  the  govern- 
ment, and  this  case  is  to  be  decided  by  the  same 
rules  which  apply  to  similar  contracts  between 
individuals,  still  the  United  States  are  not  re- 
sponsible for  these  damages,  because  the  bill 
in  question  is  drawn  upon  a  particular  fund, 
and,  therefore,  not  a  bill  of  exchange  in  the 
legal  meaning  of  the  terms,  and,  consequently, 
not  within  the  statute. 

i.  And  if  the  claim  were  free  from  the 
three  preceding  objections,  and  to  be  decided 

468 


1  under  and  according  to  the  provisions  of 
|  Act  of  1785,  yet  the  bank  being  an  indorH 


the  bill,  and  not  the  holder  or  owner  at 
time  of  the  protest,  it  is  not  by  that  act  entl 
to  recover  these  damages,  since  it  has  not  | 
them. 

'Upon  each  of  these  grounds,  I  [*T 
think  the  bank  has  no  claim  in  law  or  ineqi 
to  the  damages  in  question, 


Note.  When  this  subject  was  before  nx 
Attorney-General  of  the  United  States  (if  I 
recollection  is  correct),  I  was  under  the  imp) 
sion,  from  the  evidence,  that  Hottinguer  &  I 
had  paid  the  bill  out  of  the  money  of  the  b< 
in  their  bands,  and  as  agents  of  the  bank, 
that  view  of  the  subject  there  could,  I  prowl 
be  no  foundation  for  the  claim  of   fifteen 
cent,  damages;  because  the  bank   being 
agent  of  the  government,  with  public  mono] 
its  possession  sufficient  to  take  up  the  bilk 
payment  by  the  agents  of  the  bank  out  of 
money  ought  to  be  regarded  as  a  payment 
the  government,  and  would  in  substance  I 
effect  be  a  payment  out  of  the  public  funds 
the  hands  of  the  bank.    But,  upon  the  fae 
as  now  presented  in  the  record,  upon  the  e% 
dence  offered  by  the  bank,  it  appears  that  He 
tinguer  &  Co.  declined  paying  the  bill  befca 
protest;  and  that  they  paid  it  supra  prota 
reserving  their  remedy  on  the  bill  against  tt 
bank  as  well  as  the  United   States.     The] 
therefore,   according  to  the  proofs,    aa  no" 
stated,  became  the  holders  of  the  bill  on  the 
own  account;  and  it  is  upon  this  view  of  lis 
facts  that  the  foregoing  opinion  is  formed. 
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RULES  AND  ORDERS 


ORDER  OP  COURT. 
Allotment  of  Judges. 


There  having  been  an  Associate  Justice  of  this  court  appointed  during  the  present  ter- 
ordered  that  the  following  allotment  be  made,  of  the  Chief  Justice  and  the  Associate  .' 
of  said  court,  among  the  circuits,  agreeably  to  the  act  of  Congress  in  such  case  made  a 
vided;  and  that  such  allotment  be  entered  of  record,  viz. : 

For  the  first  circuit,  the  Hon.  Joseph  Stobt. 

For  the  second  circuit,  the  Hon.  Samuel  Nelson. 

For  the  third  circuit, 

For  the  fourth  circuit,  the  Hon.  Roger  B.  Taney,  Chief  Justice. 

For  the  fifth  circuit,  the  Hon.  John  McKinlky. 

For  the  sixth  circuit,  the  Hon.  James  H.  Wayne. 

For  the  seventh  circuit,  the  Hon.  John  McLean. 

For  the  eighth  circuit,  the  Hon.  John  Catron. 

For  the  ninth  circuit,  the  Hon.  Peter  V.  Daniel. 

March  5th,  1845. 

None,  by  the  Reporter.   The  Honorable  Samuel  Nelson  produced  bis  commission,  and  too 
upon  the  bench,  on  the  8d  of  Haroh,  1845. 


ORDER  OF  COURT. 


Ordered,  That  the  court  will  not  hear  arguments  on  Saturday  (unless  for  specfa 
shall  order  to  the  contrary],  but  will  devote  that  day  to  the  other  business  of  the  court 
on  Friday  in  each  week,  during  the  sitting  of  the  court,  motions  in  cases  not  requir 
rules  of  the  court  to  be  put  on  the  docket,  shall  be  entitled  to  preference,  if  such  mo 
be  made  before  the  court  shall  have  entered  on  the  hearing  of  a  cause  upon  thedockr 
rule  No.  84,  adopted  at  February  Term,  1834,  be,  and  the  same  is  hereby  rescinded. 

December  4th. 


ORDER  OF  COURT. 


Ordered,  That  no  printed  or  written  argument  be  hereafter  received,  unless  the 
be  signed  by  an  attorney  or  counselor  of  this  court. 
December  18th. 


ORDER  OF  COURT. 


Ordered,  That  printed  arguments,  under  the  40th  rule,  will  be  received  here* 
the  present  term,  until  the  first  Monday  in  February,  in  each  and  every  term,  while « 
Court  continues  to  meet  on  the  first  Monday  in  December;  and  that  the  49th  rule 
adopted  at  January  Term,  1842,  be,  and  the  same  is  hereby  rescinded. 
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THE  DECISIONS 


OF  THE 


Supreme  Court  of  the  United  States, 


JANUARY    TERM,  1845. 


9*]  'ANDREW  ALDRIDGE  ht  al.,  Plaint- 

iff*  in  Error, 

v. 

NATHANIEL  F.  WILLIAMS. 

Compromise  Act  regulating  duties  on  import* — 
fomlruetion  of— in  construing  an  act  court 
<eiU  look  to  public  history. 

The  Act  of  Congress  of  March  2d,  1833,  commonly 
1  called  the  Compromise  Act,  did  not,  prospectively, 
|  repeal  all  duties  upon  imports  after  the  30th  of 
I     Jane.  1842. 

Repealing;  only  such  parts  of  previous  acts  as 

vere  inconsistent  with  Itself,  it  left  in  force,  after 

;    4c  Utb  of  June.  1842,  the  same  duties  which  were 

levied  on  the  1st  of  June,  1842. 

Duties  were  directed  by  the  Act  of  1833  to  be 

I    Med  according'  to  a  home  valuation, "  under  such 

.    regulations  as  may  be  prescribed  by  law."    This 

palate  embraces  all  regulations  lawfully  existing 

u  the  time  the  home  valuation  went  into  opera- 

1    Moo.  whether  made  before  or  after  the  passage  of 

tbe  Act  of  1833. 

And  the  regulations  established  In  the  Tth  and  8th 
means  of  the  Act  of  1832  are  sufficient  for  the  cor- 
rect performance  of  the  duty. 
The  regulations  persoribed  by  the  Secretary  of 
the  Treasury,  under  a  power  riven  to  him  by  the 
*b  section  of  the  Act  of  1832,  are  also  "  regulations 
prescribed  by  law." 

The  court,  in  construing  an  act,  will  not  consider 
Uw  motives,  or  reasons,  or  opinions,  expressed  by 
individual  members  of  Congress,  in  debate;  but 
•ill  look,  If  necessary,  to  the  public  history  of  the 
tunes  In  which  it  was  passed. 

i 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland,  and  involved  the 
construction  of  the  Act  of  Congress  of  March 
M,  1883,  commonly  called  the  Compromise 
Act.  Williams  was  the  collector  of  the  port  of 
Baltimore,  and  the  plaintiffs  in  error  were  im- 
porting merchants,  who  sued  to  recover  duties 
paid  under  protest. 

The  title  of  the  act  was  "An  Act  to  modify 
ifae  Act  of  the  14th  of  July,  1882,  and  all  other 
*cts  imposing  duties  on  imports." 

The  1st  section  provided  that  from  and  after 
(be  31st  of  December,  1833,  in  all  cases  where 
duties  shall  exceed  twenty  per  centum  on  the 
v»tae  thereof,  one  tenth  part  of  such  excess 
*all  be  deducted;  from  and  after  the  81st  of 
December,  1835.  another  tenth  part;  from  and 
10«]  *after  the  81st  of  December,  1887,  an- 
other tenth  part;  from  and  after  the  31st  of  De- 
cember, 1838,  another  tenth  part;  from  and 
Howabd  8. 


after  the  31st  of  December,  1841,  one  half  of 
the  residue  of  such  excess  shall  be  deducted ; 
and  from  and  after  the  30th  of  June,  1842,  the 
other  half  thereof  shall  be  deducted. 

The  2d  section  raised  the  duty  upon  certain 
woolens  from  five  to  fifty  per  centum. 

The  3d  section  was  as  follows: 

"That,  until  the  80th  day  of  June,  1842, 
the  duties  imposed  by  existing  laws,  as  modi- 
fled  by  this  act,'  shall  remain  and  continue  to 
be  collected.  And  from  and  after  the  day  last 
aforesaid,  all  duties  upon  imports  shall  be  col- 
lected in  ready  money;  and  all  credits,  not  al- 
lowed by  law,  in  the  payment  of  duties,  shall 
be,  and  hereby  are  abolished ;  and  such  duties 
shall  be  laid  for  the  purpose  of  raising  such 
revenue  as  may  be  necessary  to  an  economical 
administration  of  the  government;  and  from 
and  after  the  day  last  aforesaid,  the  duties  re- 
quired to  be  paid  by  law  on  goods,  wares,  and 
merchandise,  shall  be  assessed  upon  the  value 
thereof  at  the  port  where  the  same  shall  be  en- 
tered, under  such  regulations  as  may  be  pre- 
scribed by  law." 

The  4th  section  exempted  certain  articles 
from  duty  during  the  interval  between  the  31st 
of  December,  1888,  and  the  30th  of  June, 
1842. 

The  5th  section  exempted  certain  articles 
from  duty  after  the  30th  of  June,  1842,  and 
concluded  as  follows:  "And  all  imports  on 
which  the  first  section  of  this  act  may  operate, 
and  all  articles  now  admitted  to  entry  free  from 
duty,  or  paying  a  less  rate  of  duty  than  twenty 
per  centum,  aa  valorem,  before  the  said  80th 
day  of  June,  1842,  from  and  after  that  day 
may  be  admitted  to  entry,  subject  to  such  duty, 
not  exceeding  twenty  per  centum,  ad  valorem, 
as  shall  be  provided  for  by  law." 

The  6th  and  last  section  was  as  follows: 

"  That  so  much  of  the  Act  of  the  14th  of 
July,  1882,  or  of  any  other  act  as  is  inconsistent 
with  this  act,  shall  be,  and  the  same  is  hereby 
repealed :  Provided,  That  nothing  herein  con- 
tamed  shall  be  so  construed  as  to  prevent  the 
passage,  prior  or  subsequent  to  the  said  80th 
day  of  June,  1842,  of  any  act  or  acts,  from 
time  to  time,  that  may  be  necessary  to  detect, 
prevent,  or  punish  evasions  of  the  duties  on 
imports  imposed  by  law, nor  to  prevent  the  pass- 
age of  any  act  prior  to  the  30th  day  of  June, 
1842,  in  the  contingency  either  of  excess  or  de- 
ficiency of  revenue,  altering  the  rates  of  duties 
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on  articles  which,  by  the  aforesaid  Act  of  14th 
of  July,  1882,  are  subject  to  a  less  rate  of  duty 
than  twenty  per  centum,  ad  valorem,  in  such 
manner  as  not  to  exceed  that  rate,  and  so  as  to 
adjust  the  revenue  to  either  of  the  said  con- 
tingencies." 

The  statement  of  facts  agreed,  upon  in  the 
court  below  was  as  follows: 
11*1  *"In  this  case  it  is  admitted  that,  on 
the  20th  August,  1842,  the  plaintiffs  in  this 
cause  imported  into  the  port  of  Baltimore,  from 
Liverpool,  in  England,  a  large  quantity  of 
goods,  wares,  ana  merchandise,  and  on  the 
same  day  entered  the  same  at  the  custom-house 
in  the  port  of  Baltimore;  that  the  following  is 
a  true  entry  and  list  of  said  goods,  their  quality, 
character,  and  value. 

(Here  followed  a  list  of  the  goods,  with  their 
value,  amounting  to  £8,254  16*.) 

Adjustment. 

Value  at  Baltimore  per  appraise- 


ment 

20  per  cent. — am't  duties  paid  col- 
lector under  protest 

Value  per  invoice,  £  str.  8,254 10  0, 

or    - 
20  per  cent. 

Duty  per  home  valuation 

Per  invoice  value 


144.346.00 
8,860.20 


$36,651.00 
7,330.20 


$8,869.20 
7,830.20 


$1,539.00 

"  That,  on  their  entry,  the  defendant  exact- 
ed and  required  of  the  plaintiffs  to  pay,  as  and 
for  duties  on  said  goods,  the  sum  of  eight 
thousand  eight  hundred  and  sixty-nine  dollars 
and  two  cents,  which  the  plaintiffs  first  refused 
to  pay,  but  not  being  able  to  get  their  goods 
without  paying  the  same,  they  did  pay  the 
same  under  protest;  that  the  value  of  the 
goods,  by  the  true  invoice  cost,  adding  freight 
and  other  charges,  was  thirty-six  thousand  six- 
hundred  and  fifty-one  dollars  ($36,651);  that 
the  home  valuation  in  Baltimore,  as  fixed  by 
the  appraisers,  was  forty-four  thousand  three 
hundred  and  forty-six  dollars  ($44,346);  that 
the  duties  upon  the  invoice  cost  and  charges 
would  have  been  seven  thousand  three  hundred 
and  thirty  dollars  and  twenty  cents  ($7,880.20). 

"  It  is  further  agreed,  that  the  duties,  so  col- 
lected as  aforesaid  by  the  defendant,  were  ex- 
acted under,  and  in  pursuance  of  orders  and 
regulations  from  the  Treasurer  Department  of 
the  government  of  the  United  States,  and  with 
the  approbation,  and  sanction  and  direction  of 
the  President  of  the  United  States. 

"And  it  is  also  admitted  that  the  amount 
exacted  as  aforesaid^  by  defendant  of  plaintiffs, 
and  by  them  paid  him  as  aforesaid,  was  depos- 
ited by  the  defendant  in  the  Merchants'  Bank 
of  Baltimore,  to  the  credit  of  the  Treasurer  of 
the  United  States,  on  the  29th  August,  1842. 

"  It  is  also  agreed  that  the  court  may  infer, 
from  the  f actB  hereinbefore  agreed  upon,  what- 
ever a  jury  might  infer. 

"  If,  upon  the  foregoing  statement  of  facts, 
the  court  shall  be  of  opinion  that  the  plaintiffs 
are  entitled  to  recover  the  above  sum  of  eight 
thousand  eight  hundred  and  sixty-nine  dollars 
12*]  and  twenty  *cents  ($8,869.20),  or  any 
part  thereof,  then  judgment  to  be  entered  for 
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the  plaintiffs  for  the  amount  so  determined  to 
be  due,  with  interest;  if  they  should  be  of 
opinion  that  the  plaintiffs  are  not  entitled  to 
recover  at  all,  then  judgment  to  be  entered  for 
defendant. 

"  It  is  further  agreed,  that  this  court  enter 
up  a  judgment  upon  the  aforegoing  case  staled, 
for  the  defendant,  and  that  the  plaintiffs  be  at 
liberty  to  appeal,  or  prosecute  a  writ  of  error 
to  the  like  effect  and  purport  as  if  the  above 
facts  were  stated  in  a  bill  of  exceptions,  and 
judgment  rendered  upon  them  for  the  defend- 
ant. 

"And  it  is  further  agreed,  that  either  party 
shall  be  at  liberty,  in  the  Supreme  Court,  to 
raise  and  argue,  in  that  court,  any  points  or 
questions  which  it  may  appear  to  that  court 
could  be  raised  upon  the  foregoing  facts. 

Reverdt  Johnson  for  plaintiffs, 
Z.  Collins  Lee,  U.  S.  Attorney." 

29th  November,  1842. 

The  court  below  gave  judgment  for  the  de- 
fendant, and  a  writ  of  error  brought  the  pro- 
ceedings up  to  this  court. 

Mr.  M.  Johnson  for  the  plaintiffs  in  error. 

Mr.  Nelson,  Attorney-General,  for  the  de- 
fendant. 

Mr.  R.  Johnson  made  three  points: 

1.  That  when  the  duties  were  exacted  of  the 
plaintiff  by  the  defendant,  there  was  no  law 
imposing  any  duties  upon  such  an  import* 
tion. 

2.  That  if  there  was,  there  was  no  lav 
authorizing  their  being  levied  on  the  home  val- 
uation, ana  that  the  plaintiff  is  entitled  to  re- 
cover the  difference  stated  in  the  record  of 
$1,539. 

8.  That  if  such  duties  were  in  whole,  or  in 
part,  exacted  without  law,  the  amount  may  be 
recovered  in  an  action  for  money  had  and  re- 
ceived, upon  the  facts  of  this  case. 

He  said  that  the  judgment  below  was  jm 
forma,  and  the  question  raised  by  the  first  point 
was  now  for  the  first  time  brought  before  any 
court.  The  amount  in  all  the  cases  is  about  a 
million  and  a  half.  Before  1842  all  duties  were 
levied  upon  foreign  valuation.  There  are  two 
constructions  of  the  Constitution;  one,  that 
under  it  there  is  a  power  to  collect  revenue  for 
the  sake  of  the  revenue  only;  the  other,  for 
protection.  The  Act  of  1833  was  a  compro- 
mise between  these  two.  Each  class  was  sup- 
posed to  surrender  something.  The  law  was 
intended  to  terminate  at  a  certain  period,  viz., 
30th  June,  1842,  and  the  question  is,  what  w&< 
the  condition  of  the  revenue  system  after  thai 
day?  Was  there  any  law  to  impose  duties?  We 
say  not.  Prom  the  history  of  the  act  and  the 
act  itself,  we  infer  that  it  was  the  intention  of 
its  f  ramers  to  leave  the  subject  wholly  to  Con- 
gress after  1842.  The  former  Attorney -Geoersl 
decided  otherwise,  and  gave  two  opinions;  but. 
upon  examining  them,  we  do  not  *find  [*13 
that  clearness  of  conviction  which  he  anran 
had  when  clearness  was  attainable.  He  evi- 
dently doubted  upon  the  subject.  The  Secre- 
tary of  the  Treasury  differed  from  him  in  ©pin- 
ion. The  committee  of  the  House  of  Repre- 
sentatives reported  unanimously  that  there  was 
no  authority  to  collect  duties  at  all  after  lbs 
30th  of  June,  1842.  What  is  the  constmotta 
of  the  act,  taken    by  itself,  apart  frost  to 
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history?  The  title  is,  "An  Act  to  modify,"  &c., 
showing  an  intention  to  change  the  entire  sys- 
tem, and  make  it  just  what  this  law  would 
leare  it.  as  if  all  other  acts  were  specially  re- 
pealed. The  first  two  sections  provide"  for 
the  period  anterior  to  June,  1843,  without  say- 
ing what  shall  be  done  afterwards;  the  third 
says,  that,  until  that  day,  other  laws,  as  modi- 
fied by  this  act,  shall  continue  in  force.  Con- 
gress, therefore,  was  not  content  with  leaving 
the  collection  of  duties  as  a  matter  of  inference, 
bat  gave  an  explicit  direction  that  they  should 
be  colleted,  showing  its  opinion  to  be  that  un- 
less there  was  an  express  authority  granted  to 
the  executive  power  to  collect  the  modified 
duty,  that  branch  of  the  government  would 
not  have  it  all.  The  remainder  of  the  section 
applies  to  a  time  after  June,  1843,  and  says 
that  credits  shall  be  abolished.  But  upon  what 
i«  the  payment  to  be  calculated,  or  how  much 
is  it  to  be?  This  part  of  the  act  is  silent.  "Du- 
ties shall  be  laid  only  sufficient  for  an  econom- 
ical administration  of  the  government."  But 
the  amount  wanted  from  year  to  year  can  only 
be  determined  when  the  year  comes,  and 
could  not  be  foreseen  in  1833.  There  is  a  con- 
out  reference  in  the  act  to  the  discretion  of 
future  Congresses.  Who  was  always  to  de- 
cide upon  the  amount  which  would  be  consist- 
ent with  an  economical  administration?  Not 
the  executive,  nor  the  judiciary,  but  the  framers 
of  the  law  well  knew  that  Congress  alone  could 
settle  the  annually  recurring  question.  What 
might  be  economy  at  one  time  might  not  at 
another.  The  act  says  "  such  duties  shall  be 
laid,  &c.,"  using  prospective  terms.  Again, 
the  phrase  "  duties  required  to  be  paid  by  Taw" 
implies  that  the  law  is  to  be  passed  thereafter. 
So  the  phrase  "shall  be  assessed,  <fcc.,  under 
*uch  regulations  as  may  be  prescribed  by  law. " 
The  object  of  the  law  is  quite  apparent.  It 
was  to  give  quiet  to  the  country  for  nine  years, 
and  then  the  government  was  to  go  on  under 
an  economical  administration,  the  amount  of  ex- 
penditure being  settled  by  the  then  Congress. 
The  only  mode  of  assessing  the  duties  then 
known  was  to  take  the  foreign  valuation ;  but 
frauds  were  practiced  under  that  method,  and 
is  order  further  to  protect  domestic  industry  a 
home  valuation  was  substituted.  But  as  this 
would  be  different  in  the  respective  cities,  the 
ttode  of  producing  uniformity  was  left  to  the 
legislative  and  not  the  executive  power. 

The  4th  section  enlarges  the  list  of  free 
articles. 

The  5th  provides  also  for  free  articles,  and 
then  says  that  "all  imports,  <fcc.,  may  be  ad- 
mitted at  such  duty  as  shall  be  provided  for  by 
taw."  Why  was  that  clause  put  in?  The 
14*]  previous  part  of  the  *law  substitutes 
cash  for  credit,  and  home  for  foreign  valua- 
tion. Supposing  these  to  be  positive  enact- 
ments, what  does  the  clause  in  question  enact? 
So  one  knew  better  than  the  framers  of  the 
law  that  it  contained  nothing  which  could  be 
enforced  by  the  judiciary.  But  it  was  a  time 
when  all  parties  united  for  great  objects;  and 
though  they  knew  that  it  would  be  idle  to  at- 
tempt to  trammel  and  tie  up  future  Congresses, 
yet  they  could  chalk  out  a  broad  line,  and  rely 
upon  the  same  patriotism  which  animated 
them  for  its  being  followed  out.  The  limit 
was,  that  only  such  an  amount  of  revenue 
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should  be  raised  as  was  necessary  for  an  eco- 
nomical administration  of  the  government,  and 
the  duties  were  to  be  collected  "under  such 
regulations  as  may  be  prescribed  by  law." 
Could  they  suppose,  when  they  used  this  lan- 
guage, that  the  regulations  already  existed 
upon  the  statute  book?  In  the  latter  part  of 
this  section  it  is  said  that  importations  may  be 
admitted  upon  such  duties  not  exceeding 
twenty  per  cent,  "as  may  be  provided  by 
law."  What  does  the  government  say?  That 
twenty  per  cent,  must  be  paid,  and  the  discre- 
tion as  to  a  lesser  amount  is  gone.  The  result 
of  the  argument  will  be  that  the  free  articles 
must  pay  twenty  per  cent,  also,  because  the 
government  says  this  is  the  duty.  If  there 
was  any  duty  at  all  after  June,  1842,  the,  exec- 
utive must  deduce  his  right  to  collect  it  from 
the  5th  section,  for  no  preceding  section  fixes 
the  amount.  But  the  5th  section  includes 
more  articles  than  those  paying  upwards  of 
twenty  per  cent.,  and  there  is  no  process  of 
reasoning  by  which  one  class  can  be  taken  out 
and  the  other  left.  How,  then,  are  free  arti- 
cles to  get  in?  The  act  shows  that  it  was  to 
be  done  by  subsequent  legislation.  But  if  any 
articles  can  be  considered  as  free,  by  the  opera- 
tion of  the  act  itself,  the  same  reading  will  in- 
clude protected  articles  and  bring  them  in  free 
also.  The  words  "  as  shall  be  provided  for  by 
law"  ride  over  the  whole  section.  If  the  At- 
torney- Genera]  supposes  that  these  words  mean 
such  regulations  as  the  executive  might  make 
under  prior  laws,  it  appears  to  me  that  he  con- 
founds the  mode  of  assessing  the  duty  with 
the  power  to  assess  it.  The  opinion  of  the 
late  Attorney-General  takes  this  ground.  Sup- 
pose there  was  a  prior  law  giving  to  the  Treas- 
ury Department  the  power  of  making  regula- 
tions for  the  collection  of  the  tax;  this  only 
reaches  one  of  the  two  things  that  must  be 
done,  viz.,  1st,  a  tax  is  to  be  imposed,  and,  2d, 
the  mode  of  collecting  it  is  to  be  pointed  out. 
But  a  power  to  carry  out  the  second  branch  of 
the  proposition  does  not  give  to  the  executive 
an  authority  to  name  the  amount  of  the  tax 
nor  the  articles  upon  which  it  shall  be  levied. 
The  imposition  of  a  tax  is  a  high  exercise  of 
legislative  power,  and  Congress  could  not  vest 
the  executive  with  it.  The  act  states  twenty 
per  cent,  as  a  maximum,  but,  within  that, 
there  is  a  .discretion  to  be  exercised  by  Con- 
gress. There  are  three  classes  of  articles  rec- 
ognized in  the  bill;  one  paying  more  than 
twenty  per  cent,  duty,  one  less,  and  the  third 
entirely  free.  Are  all  these  to  be  taxed  equally 
•with  twenty  per  cent.?  If  so,  the  Ian-  [*15 
guage  of  the  1st  section  would  have  been  dif- 
ferent from  what  it  is. 

2.  As  to  the  history  of  the  act,  derived  from 
the  Journal  of  the  Senate  and  Register  of 
Debates. 

The  3d  section  now  has  the  "  domestic  valu- 
ation under  regulations  to  be  prescribed  bv 
law."  It  was  so  in  the  original  bill.  (9  Vol. 
Reg.  Deb.,  part  1,  pages  711-718.) 

Mr.  Dickinson  proposed  to  strike  out  "by 
law,"  and  insert  "the  Secretary  of  the  Treas- 
ury, with  the  approbation  of  the  President." 
Mr.  Clay  said,  "leave  it  to  a  future  Congress 
to  legislate  on  the  subject  of  the  amendment." 
He  "doubted  the  constitutional  power  to  leave 
it  to  the  executive;"  and  again,  "he  would 
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not  give  them  the  power,  for  if  they  were 
opposed  to  protection,"  &c. 

The  amendment  was  rejected  by  nearly  an 
unanimous  vote.  This  court  has  a  right  to 
look  at  the  history  of  the  bill.  In  the  discus- 
sion of  the  power  to  create  a  bank  of  the 
United  States,  the  history  of  the  county  has 
constantly  been  referred  to;  and  so  with  regard 
to  the  power  of  States  to  make  insolvent  laws. 
If  the  executive  had  the  power  now  contended 
for,  it  is  because  Congress  failed  to  keep  it 
away  when  it  intended  so  to  do.  If  the  ground 
had  been  taken  during  the  discussion  of  the 
bill  which  is  now  assumed  on  the  part  of  the 
government,  would  the  Senate  have  acted  as 
they  did? 

2d  point.  If  we  are  not  entitled  to  the 
whole,  we  are  to  the  difference  between  the 
home  and  foreign  valuation.  Suppose  the 
twenty  per  cent,  duty  is  to  stand;  if  Congress 
were  to  regulate  the  mode  of  assessment,  and 
there  is  no  law  pointing  out  the  manner  of 
adopting  the  home  valuation,  the  invoice  must 
be  the  guide.  The  Secretary  of  the  Treasury 
issued  two  different  regulations.  1.  That  the 
appraisers  should  ascertain  the  current  market 
value  of  the  articles,  and  charge  twenty  per 
cent,  upon  it.  This,  of  course,  included  the 
first  cost,  duty,  charges,  and  profit.  All  these 
enter  into  the  cash  value,  and  a  duty  upon  the 
aggregate  compelled  the  importer  to  pay  a  duty 
upon  the  very  duty  itself.  2.  The  Secretary 
directed  that  the  amount  of  duty  should  be  de- 
ducted from  the  aggregate,  and  twenty  per 
cent,  charged  upon  the  residue.  This  plan 
might  or  might  not  have  been  just  to  the  gov- 
ernment. The  Secretary  seems  to  have  found 
so  much  difficulty  in  supplying  the  want  of 
legislation,  that  this  court  can  scarcely  feel 
itself  warranted  in  saying  that  legislation  ex- 
isted. 

8d  point.  It  is  contended  by  the  other  side 
that,  even  allowing  that  this  money  was  im- 
properly exacted,  an  action  for  money  had  and 
received  will  not  lie  against  the  collector.  The 
record  says  that  the  plaintiffs  could  not  get 
their  goods  without  paying,  and  did  accord- 
ingly pay,  under  a  protest.  This  protest  was 
notice  to  the  collector  not  to  pay  over  to  the 
Treasury.  That  he  was  bound  to  pay  over 
begs  the  whole  question;  because,  if  the  gov- 
ernment had  no  right  to  exact  it,  the  collector 
was  only  an  ordinary  agent,  and  bound  by  the 
same  rules.  The  suit  was  brought  on  the  day 
16*J  after  the  money  *was  paid  over,  and 
this  circumstance  is  thought  by  the  opposite 
counsel  to  make  a  difference,  and  to  free  the 
collector  from  responsibility.  But  if  the  pen- 
dency of  a  suit  would  protect  the  collector,  the 
existence  of  a  notice  would  do  the  same  thing. 
An  action  for  "money  had  and  received"  is 
the  proper  one  in  all  cases  like  this.  If  the 
other  side  are  right,  all  that  the  collector  has 
to  do  is  to  pay  over  the  money  immediately  to 
the  treasury,  and  we  must  then  fight  it  out 
with  the  government.  But  this  is  not  the  in- 
tention of  the  law.  The  moment  that  the  col- 
lector received  our  money,  our  right  of  action 
commenced,  and  nothing  that  he  can  do  can 
devest  us  of  the  right  which  has  accrued. 

Mr.  Neteon,  Attorney-General,  for  defendant, 
made  the  two  following  points  : 

1.  That  the  amount  of  duties  as  aforesaid, 
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paid  by  the  plaintiffs  in  error  upon  the  goods, 
wares,  and  merchandise  imported  by  them  into 
the  port  of  Baltimore,  was  properly  demanded 
by  the  defendant  in  error,  under  the  provisions 
of  the  Act  of  the  2d  of  March,  1888,  entitled 
"  An  Act  to  modify  the  Act  of  the  14th  of 
July,  one  thousand  eight  hundred  and  thirty- 
two,  and  all  other  acta  imposing  duties  on 
imports." 

2.  That,  even  assuming  the  same  to  have 
been  demanded  without  authority  of  law,  the 
action  for  money  had  and  received,  instituted 
by  the  plaintiffs  against  the  defendant  in  error 
in  the  court  below,  was  not  maintainable. 

The  first  proposition  involves  two  inquiries 

1st.  Whether  any  duties  were  collectable 
under  the  Act  of  the  2d  of  March,  1838. 

2d.  If  so  collectable,  by  what  rule  were  they 
to  be  ascertained  and  assessed. 

1st.  It  is  admitted  that  prior  to  the  Act  of 
March,  1888,  the  goods  in  question  were  sab- 
iect  to  a  duty  of  more  than  twenty  per  cent., 
by  virtue  of  the  Act  of  14th  July,  1832,  to  be 
assessed  according  to  the  rules  prescribed  by 
that  act.  The  question  then  is,  haw  far  have 
the  provisions  of  the  Act  of  1882  been  changed 
by  that  of  1838T  All  are  familiar  with  the 
nature  and  cause  of  the  Compromise  Act.  It 
bears  upon  its  face  marks  of  a  friendly  spirit 
between  the  advocates  of  two  very  different 
classes  of  opinions.  As  a  statute  it  Is  singular- 
ly constructed.  It  states  political  propositions, 
promises  money,  prohibits  money,  but  enacts 
few  things.  But  the  only  question  before  us 
is,  to  what  extent  has  it  changed  the  law  of 
1882?  It  consists  of  six  sections,  the  2d  and 
4th  of  which  are  not  material  to  the  present 
inquiry. 

The  1st  section  carries  out  the  purpose  indi- 
cated in  the  preamble,  and  provides  that  from 
and  after  the  80th  of  June,  1842,  a  duty  of 
twenty  per  cent  is  to  be  collected  upon  all 

foods  imported  into  the  United  States  and  em- 
raced  within  its  terms.  It  deals  only  with 
the  *excess  above  twenty  per  cent.,  and  [*17 
provides  for  its  gradual  diminution;  but  the 
duty,  then  existing,  of  twenty  per  cent,  is 
nowhere  repealed.  Reducing  it  to  twenty  is 
not  repealing  the  twenty.  The  section  is  there- 
fore equivalent  to  a  fresh  and  positive  enact- 
ment that  a  duty  of  twenty  per  cent,  should 
be  collected  after  June,  1842.  But  it  is  thought 
that  this  effect  of  the  1st  section  is  controlled 
by  the  subsequent  sections.  Let  us  examine 
them  seriatim. 

The  8d  contains  five  distinct  propositions, 
viz.: 

1.  That  until  the  80th  day  of  June,  1842, 
the  duties  imposed  by  the  1st  section  shall  re- 
main and  continue  to  be  collected. 

2.  That  all  duties  thereafter  shall  be  collect- 
ed in  ready  money,  and  all  credits  abolished. 

3.  That  all  duties  shall  be  laid  for  the  pur- 
pose of  raising  revenue  necessary  to  an  eco- 
nomical administration  of  the  government 

4.  That  a  home  valuation  shall  be  adopted. 

5.  That  the  regulations  for  the  assessment 
shall  be  provided  by  law. 

It  is  said  that  the  first  of  these  propositions 
limits  the  duration  of  the  act  to  80th  June. 
1842,  and  then  repeals  it.  But  it  is  merely 
declaratory  of  the  existing  law,  and  provides 
that  the  mode  and'  manner  of  collecting  the 
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duties  should  continue  the  same  until  June, 
184),  when  a  new  mode  and  manner  of  collec- 
tion was  to  be  pursued.  It  does  not  repeal  the 
M  lection  either  expressly  or  by  implication ; 
browse,  if  such  had  been  the  intention  of  the 
Legislature,  the  expressions  used  would  have 
been  coextensive  with  those  of  the  1st  section: 
lad  the  language  of  the  1st  section  provides 
for  the  state  of  tilings  after  June,  1842,  whereas 
tbit  of  the  clause  which  is  said  to  repeal  it 
Rods  short  at  that  day.  Besides,  the  provision 
smereiy  affirmative  in  regard  to  the  Act  of 
18%  which  was  in  its  terms  a  perpetual  act. 
An  ifflrmative  provision  never  repeals  where  a 

Client  law  is  re-enacted  for  a  time.  (Sir 
Raymond,  897.) 

id  proposition.  This  clause  is  operative  by 
tie  mere  force  of  its  terms— propria  vigore.  It 
abolishes  the  system  of  cash,  and  abolishes 
credit  duties,  but  the  duties  upon  which  it  is 
to  operate  are  those  provided  for  in  the  1st  and 
M  sections.  It  does  not  profess  to  change 
them  in  amount,  but  merely  the  mode  in  which 
fey  shall  be  paid;  and  can  be  read  in  connec- 
tion with  the  1st  section  so  as  to  be  perfectly 
coonsteot  with  It,  except  that  it  repeals  the 
credit  system. 

Id  proposition.  This  is  a  mere  declaration 
a  promise  of  what  should  be  done  by  future 
Legislatures — of  itself  inoperative.  It  varies 
•o duty;  abolishes  none;  establishes  none.  It 
fterefore  leaves  the  1st  section  in  full  operation. 

4th  proposition.  This  establishes  a  principle 
«ad  enacts  a  law,  viz. :  that  the  duty  shall  be 
emulated  on  the  value  of  the  goods  at  the  place 
«f  importation  after  80th  of  June,  1843.  Its 
effect  is  to  repeal  the  mode  of  ascertainment 
prcrided  in  the  Act  of  1883.  It  was  a  strong 
proTfcion  for  the  protection  of  home  industry, 
18*]  and  jeoparded  "the  bill.  But  does  it  re- 
pa!  the  1st  section?  Or  does  it  not  rather  recog- 
■fa  the  continued  existence  of  the  duties  laid 
» that  section?  The  duties  are  to  be  collected 
Heath.  What  duties?  Not  those  thereafter  to 
at  hid,  but  those  then  imposed. 

5th  proposition.  This  points  to  the  mode  in 
*hich  such  home  valuation  shall  be  established, 
by  directing  that  the  "regulations  shall  be  pre- 
Kribedby  law."  It  is  said  that  the  existence 
of  these  regulations  is  a  prerequisite  to  the 
P>*er  of  collecting.  Assuming  this  to  be  so, 
vhat  would  be  the  legal  effect?  Only  to  leave 
4e  duties  to  be  ascertained  as  they  were  by  the 
Art  of  1882.  If  this  clause  should  become  in- 
tperative  by  legislative  omission,  it  cannot  re- 
peal the  other  provisions  of  the  act.  This  will 
t*  considered  more  particularly  hereafter.  The 
wait  is,  that  the  third  section  of  the  act,  when 
•Mlyied  into  its  five  propositions,  modified  the 
Act  of  1882  in  but  two  particulars,  viz. :  by  in- 
"oduchiK  cash  duties  and  a  home  valuation. 

The  4tn  section,  as  has  already  been  stated, 
cut  hare  no  bearing  upon  the  question,  as  it  is 
tanporary  in  its  character. 

Let  us  proceed  to  the  5th  section  of  the  act. 
Docs  it  repeal  the  1st  section?  It  provides  only 
jw  Congress  may  reduce  the  whole  duties  be- 
low twenty  per  cent.,  in  case  there  should  be 
a  redundancy  of  money  in  the  treasury,  or  raise 
**■  W  twenty  upon  free  articles,  in  case  there 
would be  a  deficiency.  How  is  this  inconsist- 
™t  with  the  1st  section?  It  made  no  change 
">  *,  but  only  reserves  a  power  which  existed 
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without  such  reservation.  We  must  harmonize- 
these  sections,  if  possible.  The  rule  which  re- 
quires us  to  do  so  is  so  well  known  that  it  is 
useless  to  cite  authorities  in  support  of  it.  A 
reservation  of  power  to  legislate  is  not  legisla- 
tion. It  would  be  extraordinary  that  in  a  case- 
of  mutual  concession  all  duties  should  be  re- 
pealed, and  the  manufacturing  interest  left 
without  any  protection  at  all. 

The  6th  section  provides  "  that  so  much  of 
the  Act  of  1882,  or  of  any  other  act,  as  is  in- 
consistent with  this  act,  to  hereby  repealed." 

The  rate  of  duties  differing  from  the  Act  of 
1888;  the  credit  on  duties;  the  duties  on  arti- 
cles made  free  by  the  Act  of  1888,  are  inconsist- 
ent with  this  act,  and  necessarily  repealed  by 
it.  But  the  provisions  of  the  act  which  merely 
contemplate  future  legislation,  and  yet  enact 
nothing  in  themselves,  such  as  that  "duties 
shall  be  laid  for  the  purpose  of  raising  neces- 
sary revenue  only;  that  goods  paying  less 
than  twenty  per  cent,  ad  valorem  may  be  ad- 
mitted at  such  duty,  not  exceeding  twenty  per 
cent.,  as  may  be  provided  by  law;"  that  "the 
duties  shall  be  assessed  upon  the  value  thereof 
at  the  port  of  entry,  under  such  regulations  as 
may  be  prescribed  by  law"'  (under  the  assump- 
tion before  stated),  are  inconsistent  with  no 
previously  existing  law.    ' 

A  promise  to  pass  a  law  to  change  the  rate 
of  duty  is  not  inconsistent  with  an  existing  law, 
so  as  to  repeal  it  before  the  promise  is  executed. 
The  future  legislation  contemplated  has  not 
been  had;  *the  only  thing  done  is  by  the  [*19- 
Act  of  the  11th  of  September,  1841,  which  pro- 
vided that  all  articles  imported  after  the  80th  of 
September,  1841,  which  paid  less  than  twenty 
per  cent  or  came  free,  should  be  subject  to  a 
duty  of  twenty  per  cent,  with  certain  excep- 
tions. 

Let  us  now  return  to  the  consideration  of 
the  fourth  proposition  of  the  8d  section,  respect- 
ing the  home  valuation,  and  inquire  whether 
the  power  to  collect  duties  upon  it  did  not  exist 
under  the  Acts  of  1882  and  1888,  notwithstand- 
ing the  omission  of  Congress  to  legislate  as  to- 
regulations. 

Omitting  the  qualification  of  the  clause,  waa 
it  not  susceptible  of  execution  under  the  Act 
of  1882? 

1.  The  7th  section  of  the  Act  of  1882  con- 
tains a  principle  which  is  as  applicable  to  home 
as  to  foreign  valuation.  It  directs  the  actual 
value  to  be  appraised  by  the  collector,  and  pro- 
vides for  duties  then  or  thereafter  imposed. 
Value  is  what  a  thing  is  worth  in  the  market, 
and  the  law  that  provides  for  ascertaining  it 
by  the  judgment  of  appraisers  in  one  place- 
lays  down  a  principle  by  which  it  may  be  ascer- 
tained everywhere. 

2.  By  the  15th  section  a  rule  of  ascertain- 
ment is  prescribed  by  adding  insurance. 

8.  But  supposing  these  sections  insufficient, 
still  the  9th  section  of  the  act  vests  the  Secre- 
tary of  the  Treasury,  under  the  direction  of  the 
President,  with  power  to  prescribe  regulations, 
&c.  (Doc.,  261,  pp.  6,  7;  Executive  Doc., 
27th  Cong.,  2d  sess.,  Vol.  V.,  opinion  of  Mr. 
Legare.) 

But  suppose  that  regulations  by  Congress 
were  necessary,  instead  of  being  made  by  the 
Secretary.  They  would  only  be  directory  lo- 
go vern  the  officers  of  the  customs.    The  prin- 
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ciple  is  established  by  the  law.  Regulations ' 
are  not  wanted  to  settle  the  rights  of  mer- 
chants or  the  amount  of  the  tax,  for  the  amount 
is  fixed  at  twenty  per  cent.,  and  this  court  de- 
cided in  Wood's  case  that  merchants  must  pay 
the  amount  of  duty  whether  the  custom-house 
officers  acted  rightly  or  not.  The  record  ad- 
mits that  twenty  per  cent,  was  fairly  paid  on 
home  valuation.  A  duty  thus  imposed  by  the 
law  becomes  a  personal  debt.  (13  Peters,  498.) 
The  government  could  recover  the  amount  al- 
though the  officers  gave  up  the  goods  without 
any  Bond;  and  money  thus  properly  paid  Can- 
not be  recovered  back.     (1  T.  R.,  286.) 

But  it  has  been  said  that  the  statute  in  ques- 
tion may  be  explained  by  extrinsic  parol  evi- 
dence of  the  meaning  of  the  Legislature  which 
passed  it.  Now,  I  hold,  1st.  That  you  cannot 
look,  in  interpreting  an  act,  beyond  the  terms 
of  the  act  itself  and  the  particular  historical 
circumstances  out  of  which  it  grew,  and  2d. 
That  if  you  can,  the  evidence  which  has  been 
invoked  proves  nothing. 

As  to  the  first  proposition,  see  Dwarris  on 
Statutes,  48;  15  Johns.,  880,  895;  2  Peters,  662; 
1  Kent's  Com.,  461;  Opinions  of  Attorneys- 
General,  Mr.  Wirt's  opinion,  444,  445. 
20*]  *If  every  member  of  the  Legislature 
had  preferred  that  the  regulations  under  the 
Act  of  1832  should  not  have  been  sanctioned 
by  that  of  1833,  it  would  not  have  been  effect- 
ive to  repeal  the  Act  of  1882,  unless  they  had 
«x  pressed  their  wish  in  a  legislative  form. 
But  2d,  what  does  the  debate  prove?  Mr.Dick- 
inson's  proposition  was  to  strike  out  the  para- 
graph respecting  a  future  law  and  insert  an 
adoption  of  that  of  1882.  Upon  what  principle 
was  it  rejected?  Merely  because  Congress  in- 
tended to  reserve  the  power  instead  of  giving  it 
to  the  executive.  Even  supposing  that  you 
knew  the  meaning  of  the  Senate,  would  it  fol- 
low that  the  House  of  Representatives  under- 
stood the  law  so?  At  page  716  Mr.  Robbing  pro- 
posed an  amendment,  that  if  Congress  should 
omit  to  make  a  regulation,  the  law  should  cease ; 
and  this  was  rejected.  Mr.  Wilkms,  in  his 
speech,  said  that  the  law  was  not  to  be  ex- 
pounded by  the  declaration  of  any  senator. 

But  suppose  I  am  wrong  in  all  this,  still  I 
say  that  the  collector  is  not  personally  respon- 
sible. I  concede  that  if  an  agent  exacts  money 
illegally,  and  has  notice,  he  is  liable.  But 
there  is  a  distinction  between  voluntary  and 
involuntary  payments.  (10  Peters,  137;  13 
Peters,  297.)  These  cases  were  before  the  Act 
of  1889,  and  under  them  Mr.  Hoyt  claimed  a 
right  to  retain  money  in  his  hands  to  meet  pro- 
tests. The  Act  of  3d  March,  1839,  was  passed 
to  prevent  this  practice,  and  was  founded  upon 
Mr.  Grundy's  opinion,  reported  in  Opinions  of 
Attorneys  General,  p.  1287.  This  act  says  that 
moneys  paid  to  collectors  shall  not  be  held  by 
them,  but  shall  be  placed  to  the  credit  of  the 
Treasurer  of  the  United  States.  It  contains 
two  provisions. 

1.  That  the  collector  shall  pay  over  to  the 
Treasurer. 

2.  It  creates  a  remedy  for  the  party  by  au- 
thorizing the  Secretary  of  the  Treasury  to  draw 
his  warrant  upon  the  Treasurer  for  the  amount 
to  be  refunded.  How  can  an  importer,  since  this 
act,  bring  a  personal  action  against  the  collector? 
This  action  of  attumpsit  is  founded  on  an  im- 
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plied  promise.  But  will  the  law  imply  a  prom- 
ise in  the  face  of  the  Act  of  1&S9,  which  direct; 
all  moneys,  whether  received  properly  or  im< 
properly"  by  the  collector,  to  be  paid  immedi- 
ately over  to  the  treasurer?  The  case  in  1(1 
Peters,  154,  sanctions  a  collector's  retaining 
money  if  it  is  paid  under  a  protest,  but  this 
was  before  the  Act  of  1839.  If  he  had  given  b 
bond  not  to  pay  it  over,  the  bond  would  have 
been  void.  If,  then,  he  cannot  retain  the  money 
without  violating  the  laws,  how  can  a  promise 
to  retain  it  be  implied? 

If  an  agent,  acting  in  the  execution  of  a  duty, 
indorses  a  bill,  he  is  not  personally  liable.  (5 
Price,  564.)  Nor  will  a  suit  lie  against  an  agent 
who  pays  over.    (4  Cowen,  456.) 

And  a  case  in  Wheaton  carries  the  doctrim 
further  still,  that  an  officer  of  government  i> 
not  personally  responsible  for  torts.  (8  Wheat. 
246.) 

*Mr.  Johnton,  in  reply  and  conclusion  :[*2 1 

Let  us  consider  in  the  first  place  the  poini 
just  raised,  viz.,  that  we  cannot  recover  bccau» 
the  collector  has  paid  the  money  over  to  tin 
government.    We  say: 

1.  That  there  is  no  such  general  principle, 

2.  That  the  Act  of  1839  did  not  establish  it 
8.  That  if  it  did,  the  act  would  be  uncoo 

stitutional  and  void. 

1.  The  original  cases  establish  that  when 
payment  has  been  made  to  an  agent,  who  ha 
paid  it  over  without  notice,  the  agent  is  no 
responsible.  But  if  there  be  notice  he  his.  (I1 
Peters,  154;  18  Peters.  267;  8  Wheat,  246; 
Cowen,  456-458;  9  Johns.,  201.) 

2.  It  is  said,  however,  that  the  Act  of  1831 
has  changed  the  law  in  this  respect.  It  is  profc 
able  that  collectors  sometimes  retained  to  much 
and  if  so,  the  act  was  right.  But  it  only  make 
a  rule  between  the  government  and  its  offices 
without  interfering  with  the  rights  of  the  ma 
chant.  The  2d  section  says,  "paid  under  pre 
test  against  the  rate  of  duty,"  but  does  not  ii 
elude  cases  in  which  it  is  alleged  that  there  i 
no  duty  at  all.  If  the  argument  on  the  oitx 
side  be  correct,  there  can  be  no  suit  at  all  again! 
any  collector,  and  the  President  has  only  to  ii 
struct  him  to  seize  upon  any  man's  goods  thi 
he  chooses. 

3.  Would  such  a  law  be  constitutional? 

It  is  unnecessary  to  enlarge  upon  the  dot 
trines  that  the  government  has  only  limited  po» 
ere,  and  that  its  fundamental  principal  is  tl 
sacredness  of  private  property,  which  is  not  t 
be  taken  without  law.  The  true  constroctio 
of  the  Act  of  1839  must  be  that  the  SecreUr 
of  the  Treasury  is  to  draw  his  warrant  for  whs 
ever  amount  may  be  recovered  against  the  co 
lector,  and  not,  that  he  is  vested  with  dUcn 
tionary  power  whether  to  refund  or  not. 
would  not  be  justice  to  turn  a  citizen  over  ft 
redress  to  the  very  government  which  has  fa 
jured  him. 

But,  to  pursue  the  argument. 

1.  Were  we  bound  to  pay  anything  at  all? 

2.  If  so,  how  much,  on  the  home  or  foreig 
valuation? 

The  first  point  turns  on  the  Act  of  Marc) 
1888,  which  it  is  desirable  to  construe  by  i 
own  terms  only,  but  if  this  is  difficult,  we  hai 
a  right  to  resort  to  its  history.  The  1st  sectic 
provides  for  reductions  until  June,  1842.  Afti 
that  time  was  there  any  law  for  the  collertu 
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of  duties?  We  say  not  Up  to  that  day  there 
can  be  no  doubt  of  the  existence  of  a  duty,  or 
Out  it  was  levied  on  the  foreign  valuation.  It 
it  true,  that  if  the  law  had  stopped  there  the 
duty  would  have  continued.  Bui  that  is  not  all 
die  law.  It  intended  to  provide  also  for  a  time 
nbseqaeot  to  June,  1842,  in  some  particulars, 
m.  for  example,  payment  in  ready  money  and  a 
borne  valuation. 

The  3d  section  says,  that  until  June,  1842, 
22*]ibe  duties  shall  remain  "and  be  collected. 
If  they  could  already  be  collected  by  existing 
liws,  these  words  are  superfluous.  It  must  be 
nad  as  if  the  words  "and  no  longer"  were  ra- 
nted. After  June,  1842,  the  act  says,  that  only 
neb  an  amount  of  revenue  shall  be  raised  as  is 
accessary  for  an  economical  administration  of 
the  government.  Was  this  a  twenty  per  cent, 
toy?  Who  can  tell?  It  was  impossible  to  say, 
nine  years  in  advance,  what  sum  would  be  nee- 
wary.  It  was  to  be  collected,  too,  in  a  differ- 
on  mode;  a  home  valuation  was  introduced  for 
the  first  time.  The  Act  of  1832  directed  ap- 
praisers to  ascertain  the  foreign  valuation.  It 
»  aid  by  the  other  side  that  it  is  easy  to  add 
charges,  Sec.,  and  then  you  ascertain  the  home 
nhi&tion.  But  this  is  not  so,  because  the  value 
it  home  fluctuates  from  a  variety  of  causes. 
There  is  a  great  difficulty  in  carrying  out  this 
principle  of  home  valuation,  because  the  Con- 
stitution requires  duties  to  be  uniform  in  all  the 
lota.  This  very  subject  was  the  great  objection 
to  the  Compromise  Act.  Ought  it  to  have  been 
left  to  the  executive?  It  is  said  that  the  Act 
«f  1833  had  so  referred  it.  But  not  so.  That 
att  only  authorized  the  executive  to  guard 
•gainst  fraud.  Knowing  the  difficulty  of  ex- 
isting the  duty,  Congress  would  not  nave  so 
left  it.  There  is  little  or  no  difference  between 
firing  the  executive  power  to  impose  a  tax  and 
power  to  direct  the  mode  of  levying  it.  In  fact, 
the  Secretary  of  the  Treasury  issued  three  dif » 
feent  regulations  on  the  subject.  If  previous 
hws  gave  the  power  to  the  executive,  why  were 
4e  words  inserted  "  under  such  regulations  as 
■ay  be  prescribed  by  law."  Mr.  Legare  says, 
it  neans  "  may  or  may  not  be  prescribed;"  and 
that "  may  **  is  not  imperative. 

The  4th  section  of  the  act  is  said  to  have  no 
hearing  upon  the  present  point;  but  I  do  not  so 
ossider  it.  It  provides  for  free  articles  until 
Jane,  1812;  after  that  time  they  fall  back  into 
their  former  class.  But  the  section  contemplates 
fresh  legislation,  when  it  says  that  goods  shall 
he  admitted  on  such  terms  as  shall  be  prescribed 
■T  law.  Why  put  this  in,  unless  it  was  thought 
tat  there  would  be  no  law,  unless  one  were 
laned?  The  last  part  of  the  3d  section  ought 
*>  be  read  as  if  it  w^re  part  of  the  1st.  If  you 
|«t  them  together,  the  sense  is  clear:  and  their 
»eaning  is,  that  there  is  no  duty  after  1842, 
■nleas  by  the  passage  of  another  law. 

What  will  you  do  with  the  articles  enumera- 
ted in  the  4th  section  ?  After  1 842  they  must  go 
back  to  their  former  class.  But  this  would  in- 
terfere with  the  basis  of  the  compromise.  If 
the  other  side  is  right,  these  articles  must  be 
<*xed  again,  and,  not  being  included  within  the 
1st  section,  might  be  taxed  more  than  twenty 
per  cent.  But  this  was  not  the  meaning.  The 
Compromise  Act  was  more  like  a  treaty  of  peace 
•*an  » law;  but  the  parties  could  not  see  as  far 
is  1842.  One  thought  that  free  trade,  and 
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the  other,  protection,  would  by  that  time  be 
the  settled  policy  of  the  county,  and  therefore 
both  agreed  in  referring  the  whole  matter  to 
future  legislation.  They  intended  *to  lay  [*23 
down  certain  general  rules,  which  they  expect- 
ed to  have  a  commanding  influence. 

The  5th  section  was  not  in  the  bill  when  orig- 
inally reported.  Why  was  it  put  in?  (See 
Mr.  Clay's  speech,  Reg.  Deb..  Vol.  IX.,  part  1, 
p.  463.)  The  original  bill  provided  that  after 
1842  the  duty  should  be  twenty  per  cent. ;  but 
this  was  stricken  out,  and  a  clause  inserted 
that  Congress  should  provide,  &c.  Temporary 
systems  of  legislation  have  often  been  adopted. 

As  to  "regulations to  be  prescribed  by  law": 
The  debates  show  that  a  proposition  was  dis- 
tinctly made,  by  Mr.  Dickinson,  to  leave  them 
to  the  executive,  and  rejected,  because  it  was 
doubted  whether  it  was  a  power  appropriate  to 
the  executive.  The  action  of  the  27th  Congress 
shows  its  opinion.  A  bill  passed  with  much 
unanimity  to  continue  duties,  but  failed  to  be- 
come a  law  in  consequence  of  one  controverted 
point.  But  the  message  of  the  President  ad- 
mitted that  a  law  was  desirable.  Taxation 
should  be  clearly  imposed  and  only  by  law,  not 
by  the  discretion  of  the  executive. 

Ought  the  duty  to  have  been  levied  on  a  home 
valuation?  There  was  no  law  for  this,  even  if 
the  1st  section  continued  a  duty  of  twenty  per 
cent.  It  was  to  be  carried  out  under  regulations 
to  be  prescribed  by  law,  and  none  were  pre- 
scribed. The  friends  of  protection  refused  to 
pass  the  law,  unless  a  home  valuation  were  in- 
serted, and  they  were  unwilling  to  leave  the 
matter  to  the  executive,  because,  if  hostile  to 
protection,  he  might  destroy  it.  The  difference 
in  this  small  invoice  is  $1,500. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  suit  comes  before  the  court  upon  a  case 
stated,  and  is  brought  here  by  writ  of  error 
from  the  Circuit  Court  for  the  District  of  Mary- 
land. 

The  case  in  its  material  circumstances  is  this : 

On  the  20th  of  August,  1842.  the  plaintiffs  in 
error  Imported  into  the  port  of  Baltimore,  from 
Liverpool,  certain  merchandise  particularly  set 
forth  in  the  record,  which,  at  the  port  of  Bal- 
timore, was  of  the  value  of  $44,846,  as  ascer- 
tained by  appraisement  at  the  custom-house. 
Upon  these  goods  the  defendant  in  error,  who 
was  at  that  time  the  collector,  acting  in  pursu- 
ance of  orders  and  regulations  made  by  the 
Treasury  Department  under  the  direction  of 
the  President,  demanded  for  duties  twenty  per 
cent,  upon  the  value  so  ascertained;  which 
amount  was  paid  by  the  plaintiffs  in  error  un- 
der protest;  and  this  action  instituted  against 
the  collector  for  the  purpose  of  recovering  back 
the  money.  There  are  some  other  circumstances 
mentioned  in  the  case  stated,  but  in  the  view 
which  the  court  takes  of  the  subject  it  is  un- 
necessary to  recapitulate  them.  The  judgment 
of  the  Circuit  Court  was  in  favor  of  the  defend- 
ant. 

The  great  question  intended  to  be  tried  is, 
whether,  under  the  Act  of  Congress  of  March 
2,  1833,  the  government  was  authorized  to  col- 
lect*any  duties  upon  goods  imported  after  [*24t 
the  80th  of  June,  1842,  without  the  aid  of  fur- 
ther legislation  by  Congress? 
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In  expounding  this  law  the  judgment  of  the 
court  cannot,  in  any  degree,  be  influenced  by 
the  construction  placed  upon  it  by  individual 
members  of  Congress  in  the  debate  which  took 
place  on  its  passage,  nor  by  the  motives  or  rea- 
sons assigned  by  them  for  supporting  or  oppos- 
ing amendments  that  were  offered.  The  law 
as  it  passed  is  the  will  of  the  majority  of  both 
houses,  and  the  only  mode  in  which  that  will  is 
spoken  is  in  the  act  itself;  and  we  must  gather 
their  intention  from  the  language  there  used, 
comparing  it,  when  any  ambiguity  exists,  with 
the  laws  upon  the  same  subject,  and  looking,  if 
necessary,  to  the  public  history  of  the  times  in 
which  it  was  passed. 

The  act  in  question  is  certainly  not  free  from 
difficulty;  and  this  difficulty  arises  from  its  pe- 
culiar character.  It  is  commonly  called  the 
Compromise  Act;  and  upon  the  face  of  it,  it  is 
evident  that  something  was  intended  beyond 
the  ordinary  scope  of  legislation.  Provisions 
are  introduced  in  relation  to  the  future  action 
of  Congress  upon  the  tariff,  which  can  only  be 
accounted  for  by  regarding  the  act  as  a  com- 
promise of  conflicting  opinions  on  that  subject, 
whereby  a  certain  scale  of  duties  was  fixed  up- 
on and  established  until  June  80, 1843,  and  cer- 
tain leading  principles  agreed  upon,  by  which, 
after  that  time,  it  was  proposed  to  regulate  the 
action  of  Congress,  and  the  latter,  as  well  as 
the  former,  inserted  in  the  law  in  the  forms  of 
legislation.  That  this  was  the  case  is  abundant- 
ly manifested  by  several  clauses  in  the  act,  and 
particularly  in  the  6th  and  last  section,  which 

erovides  that  nothing  contained  in  the  act  shall 
e  construed  to  prevent  the  passage,  prior  or 
subsequent  to  the  80th  of  June,  1812,  of  laws 
to  prevent  and  punish  evasions  of  the  duties 
imposed  by  law,  nor  to  prevent  the  passage  of 
any  act  prior  to  the  day  last  mentioned,  in  the 
contingency  of  either  excess  or  deficiency  of  the 
revenue,  altering  the  rates  of  duties  on  articles 
which,  under  the  Act  of  July  14,  1882,  were 
subject  to  a  less  rate  of  duty  than  twenty  per 
cent.,  in  such  manner  an  not  to  exceed  that 
rate,  and  so  as  to  adjust  the  revenue  to  either 
of  the  aforesaid  contingencies.  Now,  it  is  im- 
possible to  suppose  that  Congress  could  have 
doubted  its  power  to  repeal,  or  modify  after- 
wards, the  duties  imposed  by  this  act,  in  such 
manner  as  the  public  exigencies  might  require, 
or  its  power  to  pass  laws  to  secure  the  collection 
of  the  revenue,  and  to  punish  anyone  who 
might  attempt  to  evade  the  duties  imposed  by 
an  act  of  Congress.  If  there  had  been  nothing 
in  this  law  out  of  the  ordinary  course  of  legis- 
lative action,  it  would  hardly  have  been  deemed 
necessary  to  encumber  it  with  these  reservations 
of  power,  which  nobody  doubted,  and  which 
Congress  was  continually  exercising  upon  every 
other  subject.  These  provisions  strongly  mark 
its  peculiar  character.  And  this  association  of 
positive  and  imperative  enactments,  with  agree- 
ments for  future  action,  has  perhaps  unavoid- 
ably occasioned  some  obscurity,  and,  as  to  some 
25*]  of  the  clauses,  made  it  difficult  at  "first 
sight  to  say  whether  the  language  was  manda- 
tory, or  merely  declared  the  principles  by  which 
it  was  proposed  that  the  legislation  of  Congress 
should  afterwards  be  governed. 

Taking  this  view  of  its  general  character  and 
objects,  the  very  large  sum  ultimately  involved 
in  the  controversy  makes  it  the  duty  of  the 

47tt 


court  to  proceed  to  a  closer  and  more  careful 
examination  of  its  different  provisions.  It  is 
evidently  supplementary  to  the  Act  of  July  14, 
1882,  and  repeals  only  so  much  of  that  act,  and 
of  other  previous  acts,  as  are  inconsistent  with 
it.  All  of  the  duties,  therefore,  imposed  by  the 
Act  of  18S2,  or  any  other  law,  and  all  the  roles 
and  regulations  provided  for  their  collection, 
remain  in  full  force,  unless  they  are  inconsist- 
ent with  the  act  in  question. 

The  point  to  be  determined, then,  is  whether. 
after  the  80th  of  June,  1842,  the  collection  of 
duties  imposed  by  the  Act  of  1832,  or  by  any 
other  law  as  modified  by  the  Act  of  1883,  is  in- 
consistent with  the  last  mentioned  act  In  other 
words,  whether  it  repeals  all  previous  laws  im- 
posing duties  after  the  time  above  mentioned; 
and  if  it  does  not,  whether  it  has  failed  to  pro- 
vide the  necessary  rules  and  regulations  to  ena- 
ble the  proper  officers  to  collect  them. 

The  1st  section  declares  that  all  duties  above 
twenty  per  cent,  ad  valorem,  imposed  by  the 
Act  of  1882,  or  any  previous  laws,  shall  be  re- 
duced annually,  at  the  rate  therein  mentioned, 
until  the  81st  of  December,  1841 ;  and  that  after 
that  time  the  one  half  of  the  excess  above  twen- 
ty per  cent,  shall  be  deducted;  and  from  and 
after  the  80th  of  June,  1842,  the  other  hall 
shall  be  deducted.  Here  the  section  stops;  and 
so  far,  therefore,  from  repealing  the  whole  du- 
ties, it  by  necessary  implication  continues  » 
duty  of  twenty  per  cent,  after  the  30th  of  June, 
1842;  for  the  direction  to  deduct  the  excess 
above  that  sum  presupposes  that  a  duty  to  thai 
amount  is  imposed  and  to  be  collected.  Th« 
language  used  is  equivalent  to  a  positive  enact- 
ment, that  from  and  after  the  80th  of  June, 
1842,  the  goods  therein  mentioned  shall  tx 
charged  with  that  duty. 

The  2d  section  is  to  the  same  effect.  Foj 
after  modifying  the  duties  imposed  by  the  Ad 
of  1832,  in  regard  to  the  articles  mentioned  it 
that  section,  it  is  declared  that  these  dutia 
shall  be  liable  to  the  same  deductions  as  are  pre 
scribed  in  the  1st  section — that  is  to  say,  tb< 
excess  over  twenty  per  cent,  remaining  on  Ux 
80th  of  June,  1842,  is  to  be  deducted ;  and  < 
sequently  very  clearly  implying  that  twenty 
cent,  is  to  be  charged  and  collected  after 
period. 

The  3d  section  provides  that  the  duties 
posed  by  existing  laws,  as  modified  by  that 
shall  remain  and  continue  to  be  collected 
the  80th  of  June,  1842;  that  after  that  time 
duties  shall  be  collected  in  ready  money; 
that  Buch  duties  shall  be  laid  as  are  w 
to  an  economical  administration  of  the 
ment,  and  shall  be  assessed  upon  the  value 
the  goods  at  the  port  where  they  are  eat 
"  under  such  regulations  as  may  be 
by  law." 

The  latter  words  of  this  section  relate  mertlj 
to  the  regulations  *by  which  the  duties  f*2< 
were  to  be  collected  after  the  time  specified.aaj 
that  part  of  the  controversy  will  be  hercaf 
considered.     The  points  to  which  our  altenli 
is  now  directed  is.  whether,  under  this  and 
preceding  acts  of  Congress,  any  duties  con 
to  be  imposed ;  in  other  words,  whether 
were  not  all  repealed  by  this  act  after  the 
of  June.  1842.      Certainly  the  provision  tl 
they  shall  be  paid  in  cash,  and  assessed  i 
the  home  valuation,  is  no  repeal.     Can  the  pi 
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rakm,  that  such  duties  should  be  laid  after  the 
time  above  mentioned,  as  were  necessary  to  an 
economical  administration  of  the  government, 
be  construed  to  repeal  all  the  duties  existing  at 
that  time?  We  think  not.  The  court  are  not 
authorized  to  decide  upon  the  amount  of  reve- 
nue necessary  to  an  economical  administration 
of  the  government.  It  is  a  question  for  the 
Legislature.  And  the  provision  in  this  clause 
of  the  section  addressee  itself  to  future  legisla- 
tive bodies,  and  not  to  the  tribunals  and  officers 
chose  duty  it  is  to  carry  into  execution  the 
laws  of  Congress.  And  we  should  hardly  be 
justified,  by  any  rule  for  the  judicial  interpre- 
tation of  statutes,  in  pronouncing  terms  like 
these  to  be  an  implied  repeal  of  all  duties  after 
the  time  specified,  when  that  construction 
would  make  the  law  inconsistent  with  itself,  by 
repealing,  in  the  3d  section,  the  duties  it  had 
continued  in  force  in  the  1st  and  2d.  On  the 
contrary,  the  true  judicial  inference  would 
rather  seem  to  be,  that  it  was  supposed,  at  the 
time  of  the  passage  of  the  act,  that  the  modi- 
fed  duties  remaining  imposed  on  the  80th  of 
Jane,  1842,  might  produce  the  proper  amount 
of  revenue  to  be  levied  with  a  view  to  the  eco- 
nomical administration  of  the  government;  but 
leaving  it  to  Congress,  when  the  time  arrived, 
to  alter  and  modify  them  in  the  manner  and  for 
thepurpoees specified  in  this  act. 

The  4th  section  merely  provides  that  certain 
enumerated  articles  shall  be  admitted  to  entry 
free  from  duty  from  December  81st,  1888,  until 
the  30th  of  June,  1842,  and  therefore  contains 
nothing  that  can  influence  the  decision  of  the 
court. 

The  5th  section  declares  certain  articles  free 
after  the  30th  of  June,  1842,  and  then  provides 
that  ail  imports  on  which  the  1st  section  oper- 
ates, and  all  articles,  which  were  at  the  time  of 
the  passage  of  the  law  admitted  to  entry  free 
from  duty,  or  paying  a  less  rate  of  duty  than 
twenty  per  cent,  ad  valorem,  before  the  30th 
day  of  June,  1842,  may  be  admitted  to  entry 
subject  to  such  duty,  not  exceeding  twenty  per 
cent  as  shall  be  provided  for  by  law;  and  this 
section,  as  well  as  the  8d,  has  been  much  relied 
on  in  opposition  to  the  duty  claimed  by  the 
government.  Bat  is  it  not  like  the  clause  in 
the  3d,  of  which  we  have  already  spoken,  the 
language  of  compromise  and  agreement,  and 
addressed  to  those  who  should  be  afterwards 
called  upon  to  legislate  on  the  subject,  rather 
than  to  be  administrative  tribunals  and  officers 
«f  the  country?  It  reserves  to  Congress  the 
right  to  reduce  the  duties  continued  by  the  1st 
.section  below  twenty  per  cent, ;  to  impose  du- 
87*1  ties  on  free  articles,  and  to  "raise  duties 
watch,  were  below  twenty  per  cent,  up  to  that 
amount.  Yet  nobody  could  have  supposed 
that  Congress  would  not  have  the  power  to  do 
aO  tans,  if  it  thought  proper  to  exercise  it,  with- 
<Mt  any  reservation  of  this  description.  The 
chnas  obviously  was  not  introduced  to  reserve 

m,  but  with  a  view  to  the  manner  in  which 
rid  afterwards  be  exercised.    As  a  mere 
t  of  power,  Congress  undoubtedly  had 
,  after  the  30th  of  June,  1842,  as  well 
,  to  impose  any  duties  it  saw  fit  upon 
\ referred  to,  or  upon  any  other  un- 
lit cannot  be  supposed  that  the  Con- 
i  of  U88  intended  to  restrict,  by  force  of 
r#  8k»  tights  of  a  future  Congress.    Yet  if 


we  lose  sight  of  the  compromise  character  of 
the  act,  and  treat  it  as  an  ordinary  acto  f  legis- 
lation, we  should  be  bound  to  say,  from  the 
language  used,  that  the  Congress  from  1838 
supposed  that  the  modifications  of  the  revenue 
made  by  them  could  not  be  altered  by  a  subse- 
quent Legislature,  unless  the  right  to  do  so  was 
expressly  reserved.  No  one  would  think  of 
placing  such  a  construction  upon  the  section  in 
question;  and  the  difficulty  is  removed  when 
we  look  at  It  in  what  we  doubt  not  is  its  true 
light,  and  regard  it  as  a  compromise  of  con- 
flicting opinions,  which  it  was  believed  would 
be  afterwards  respected,  when  it  had  been  thus 
solemnly  set  forth  in  a  law.  In  this  view  of 
the  subject,  it  is  not  repugnant  to  the  1st  and 
2d  sections,  and  leaves  the  duties  retained  by 
them  in  full  force  after  the  30th  of  June,  1842, 
until  they  should  be  altered  by  subsequent  leg- 
islation. 

The  6th  and  last  section,  the  contents  of  which 
have  been  already  stated,  still  more  clearly 
marks  the  character  of-  the  act;  and  upon  a 
view  of  the  whole  law,  the  court  are  of  opinion 
that  the  duties  which  were  in  force  on  the  first 
of  July.  1842,  continued  in  force  until  they 
were  afterwards  changed  by  act  of  Congress. 

This  brings  us  to  the  remaining  inquiry, 
whether,  after  the  80th  of  June,  1842,  there 
were  any  regulations  in  force  by  which  the  of- 
ficers of  the  revenue  were  authorized  to  collect 
the  duties  which  had  not  been  repealed  by  the 
Act  of  1838;  and  this  question  may  be  disposed 
of  in  a  few  words,  as  it  rests  altogether  upon 
the  8d  section,  the  material  parts  of  which  have 
been  already  stated. 

Before  the  passage  of  the  Act  of  1888,  there 
were  certainly  regulations  prescribed  by  law, 
abundantly  sufficient  for  the  collection  of  the 
revenue.  The  clause  at  the  close  of  the  8d  sec- 
tion, which  directs  that  after  the  time  so  often 
referred  to  the  duties  shall  be  assessed  upon  the 
value  at  the  port  where  the  goods  are  entered, 
"under  such  regulations  as  may  be  prescribed 
by  law,"  can  scarcely  be  considered  as  an  im- 
plied repeal  of  all  previous  regulations;  for  it 
does  not  confine  the  regulations  spoken  of  to 
such  as  might  afterwards  be  enacted,  but  uses 
the  ordinary  legislative  language  appropriate 
to  the  subject,  which  naturally  and  evidently 
embraces  all  regulations  lawfully  existing  at 
the  time  the  home  duties  went  into  operation, 
whether  made  before  or  afterwards.  They  can 
by  *no  just  rule  of  construction  be  held  [*28 
to  repeal  pre-existing  ones;  nor  to  require  any- 
new  legislation  upon  the  subject,  unless  it 
should  turn  out  that  those  already  in  force  were 
insufficient  for  the  purpose. 

But  it  has  been  urged  that  this  clause,  taken 
in  connection  with  the  new  rule  of  home  valu- 
ation, then  for  the  first  time  established,  and  to 
which  they  refer,  shows  that  new  regulations 
were  contemplated,  inasmuch  as  the  existing 
legislation  upon  that  subject  had  been  directed 
altogether  to  the  value  at  the  place  of  export. 
This  argument  would  undoubtedly  be  entitled 
to  great  weight,  if  the  subsisting  rules  and  reg- 
ulations could  not  be  applied  to  this  new  mode 
of  assessing  the  duties.  But  if  the  regulations 
already  in  force  were  applicable  to  this  new 
state  of  things,  there  is  no  reason  for  conclud- 
ing that  there  was  any  intention  to  repeal  them, 
even  although  it  should  appear  that  they  had 
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been  framed  with  a  view  to  the  foreign  value, 
and  should  be  found  more  difficult  of  execution, 
and  less  satisfactory  in  the  result,  when  applied 
to  the  value  at  the  port  of  entry. 

The  most  important  regulations  in  relation 
to  this  part  of  the  case  are  contained  in  the  7th, 
8th  and  9th  sections  of  the  Act  of  July  14th, 
1887.  It  is  true  that  these  regulations  point  to 
the  value  of  the  goods  at  the  place  of  export; 
and  many  of  the  powers  particularly  conferred 
on  the  appraisers  would  not  assist  them  in 
ascertaining  the  value  at  the  place  of  import, 
and  could  not  be  used  for  that  purpose.  But 
the  substantial  and  manifest  object  of  these  reg- 
ulations is  to  enable  the  proper  officers  to  de- 
termine the  amount  upon  which  the  rate  of 
impost  fixed  by  law  is  chargeable;  and  if  the 
place,  with  reference  to  which  the  valuation  is 
to  be  made,  is  changed,  it  does  not  by  any 
means  follow  that  the  powers  before  given  to 
the  officers,  and  the  duties  imposed  upon  them, 
are  not  still  to  be  exercised  and  performed  so 
far  as  they  are  applicable  to  the  new  state  of 
things.  The  object  and  intention  of  the  valu- 
ation is  still  the  same.  It  is  to  execute  the 
law,  and  to  assess  and  collect  the  duty  pre- 
scribed. Thus,  for  example,  the  7th  section  of 
the  Act  of  1882  declares,  among  other  things, 
that  it  shall  be  the  duty  of  the  appraisers,  and 
of  every  person  acting  as  such,  by  all  reason- 
able ways  or  means  in  his  power,  to  ascertain, 
estimate,  and  appraise  the  true  and  actual  value 
of  the  goods,  at  the  time  purchased  and  the 
place  from  which  they  were  imported.  The 
place  of  valuation  is  afterwards  changed  by 
the  Act  of  1888,  and  the  duty  imposed  accord- 
ing to  the  value  at  the  home  port.  It  would 
be  a  most  unreasonable  interpretation  of  the 
law  to  say  that  the  appraisers  must  still  go 
through  the  ceremony  of  estimating  the  value 
at  the  foreign  port;  or,  that  the  mere  change  of 
place  repealed  the  authority  to  value  at  all.  In 
both  cases  the  only  object  of  the  appraisement 
is  to  ascertain  the  sum  upon  which  the  duty  is 
to  be  calculated;  and  the  value  of  the  goods  at 
the  foreign  port,  or  at  the  home  port,  is  of  no 
29*]  importance  to  the  public  except  in  *so 
far  as  it  fixes  the  sum  upon  which  the  collector 
is  to  levy  the  rate  of  duty  directed  by  law. 

The  9th  section  makes  it  the  duty  of  the  Sec- 
retary of  the  Treasury,  under  the  direction  of 
the  President,  from  time  to  time  to  establish 
such  rules  and  regulations,  not  inconsistent  with 
the  laws  of  the  United  States,  as  the  President 
shall  think  proper,  to  secure  a  just,  faithful, 
and  impartial  appraisal  of  all  goods,  wares, 
and  merchandises,  as  aforesaid  Imported  into 
the  United  States,  and  just  and  proper  entries 
of  such  actual  value  thereof,  and  of  the  square 
yards,  parcels,  or  other  quantities,  as  the  case 
may  require,  and  of  such  actual  value  of  every 
of  them ;  and  it  is  made  the  duty  of  the  Secre- 
tary of  the  Treasury  to  report  all  such  rules 
and  regulations,  with  the  reasons  therefor,  to 
the  next  session  of  Congress.  It  is  very  clear 
that  any  regulations  within  the  authority  thus 
given  are  regulations  prescribed  by  law.  And 
although  this  section,  as  well  as  the  others  be- 
fore mentioned,  undoubtedly  contemplated  the 
value  at  the  foreign  port,  yet  when  the  valua- 
tion is  transferred  to  a  home  port,  it  was  still 
the  duty  of  the  Secretary  of  the  Treasury  to 
frame  rules  and  regulations  to  ascertain  the 
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value  upon  which  the  law  directed  that  the 
duty  should  be  assessed.  For  this  is  the  onH 
object  of  the  appraisement,  and  the  only  pur- 
pose for  which  rules  and  regulations  are  to  be 
framed. 

Indeed,  when  it  is  evident  that  under  the 
Act  of  1888  certain  duties,  as  therein  modified, 
were  continued  after  the  30th  of  June,' 1842,  it 
would  scarcely  consist  with  judicial  duty  to 
give  an  over-technical  construction  to  doubtful 
words,  which  would  make  the  Legislature  in- 
consistent with  itself,  by  imposing  a  duty  on 
goods  imported,  and  at  the  same  time  repealing 
all  laws  by  which  that  duty  could  be  collected. 
For  it  cannot  be  supposed  that  Congress,  in 
one  and  the  same  law,  could  so  have  intended; 
and  such  an  intention  ought  not  to  be  implied, 
unless  it  was  apparent  from  unequivocal  lani 
guage.  We  think  that  there  are  no  words  in 
the  Act  of  1888  from  which  such  a  design  can 
fairly  be  inferred. 

It  appears  from  the  case  stated  that  the  goods 
in  question  were  subject  to  a  duty  of  twenty 
per  cent,  under  the  1st  section  of  the  last  men- 
tioned act;  and  that  the  duties  in  this  case  were 
assessed  accordingly  upon  the  value  of  the 
goods  at  the  port  at  which  they  entered,  as  as- 
certained and  appraised  under  the  rules  and 
regulations  established  by  the  Secretary  of  the 
Treasury  under  the  direction  of  the  President. 
In  the  opinion  of  the  court,  they  were  lawfully 
assessed  and  collected,'  and  the  judgment  of  the 
Circuit  Court  is  therefore  affirmed. 

We  forbear  to  express  an  opinion  upon  the 
construction  of  the  Act  of  1889,  which  was 
argued  in  this  case,  because  it  is  understood  that 
other  cases  are  standing  for  argument,  in  which 
that  question  alone  is  involved;  and  it  is  proper 
to  give  the  parties  an  opportunity  of  being  heard 
before  the  point  is  decided. 

*Mr.  Justice  McLean:  [•S^ 

The  decision  of  this  case  turns  upon  the  con- 
struction of  the  Act  of  1888,  and,  as  I  differ 
from  the  opinion  of  a  majority  of  the  judges, 
I  will  state,  in  a  few  words,  my  views  upon  the 
subject. 

The  1st  section  of  the  act  provides  that  ten 
per  cent,  on  the  existing  duties  shall  be  deduct- 
ed annually,  until  the  duties  shall  be  reduced  to 
twenty  per  cent. 

The  3d  section  declares,  "  that  until  the  30th 
day  of  June,  1842,  the  duties  imposed  by  exist- 
ing laws,  as  modified  by  this  act,  shall  remain 
and  continue  to  be  collected.  And  from  and 
after  the  day  last  aforesaid,  all  duties  upon  im- 
ports shall  be  collected  in  ready  money;  and  all 
credits  now  allowed  by  law,  in  the  payment  of 
duties,  shall  be,  and  are  hereby  abolished;  and 
such  duties  shall  be  laid  for  the  purpose  of 
raising  such  revenue  as  may  be  necessary  to  an 
economical  administration  of  the  government, 
and  from  and  after  the  day  last  aforesaid,  the 
duties  required  to  be  paid  by  law  on  goods, 
wares,  and  merchandise,  shall  be  assessed  upon 
the  value  thereof,  at  the  port  where  the  same 
shall  be  entered,  under  such  regulations  as  may 
be  provided  by  law." 

The  above  sections  can  scarcely  be  misappre- 
hended by  anyone.  The  1st  section  reduces 
existing  duties,  in  a  time  and  manner  stated, 
to  twenty  per  cent.  And  the  3d  section  pro- 
vides, "'that  until  the  80th  of  June,  1843,  the 
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duties  imposed  by  existing  laws,  as  modified  by 
that  act,  shall  remain  and  continue  to  be  col- 
lected." Now,  the  inference  is  irresistible,  that 
after  the  above  date,  the  duties  shall  not  be 
collected  tinder  those  laws.  And  this  is  shown 
toncrarively  by  the  5th  section,  which  provides 
"  that  all  imports  on  which  the  1st  section  of 
the  act  may  operate,  and  all  articles  then  ad- 
nitted  to  entry  free  from  duty,  or  paying  a  less 
ale  of  duty  than  twenty  per  centum,  ad  valor- 
mi,  before  the  said  30th  day  of  June.  1842,  from 
ind  after  that  day,  may  be  admitted  to  entry 
subject  to  such  duty,  not  exceeding  twenty 
per  centum,  ad  valorem,  as  shall  be  provided  by 

Kow,  these  are  not  terms  of  compromise,  but 
of  enactment  After  the  day  specified,  the  law 
declares  that  the  duties  shall  not  exceed  twenty 
per  cent.  This,  like  all  other  laws,  was  liable 
to  be  repealed,  expressly  or  by  implication. 
Bat  it  is  law  until  so  repealed.  The  duties  are 
ut  to  exceed  twenty  per  cent.,  but  that  does 
oot  establish  them  at  twenty  per  cent. 

The  8th  section  of  the  act  repeals  all  laws  in- 
consistent with  it  The  twenty  per  cent,  duties, 
br  this  act,  were  to  be  continued  only  to  the 
Wh  of  July,  1843.  After  that,  by  the- same 
Kt,  the  duties  were  not  to  exceed  twenty  per 
cent.  Here  is  no  repugnancy  in  the  law,  De- 
clare the  one  provision  is  to  cease  at  the  same 
time  that  the  other  begins  to  operate.  It  is  im- 
possible that  both  enactments  can  be  in  force  at 
the  same  time.  They  are  inconsistent  with 
tach  other.  The  one  provision  fixes  a  definite 
■raotmt  of  duties,  the  other  an  indefinite 
mount.  Not  to  exceed  twenty  per  cent. ,  is  not 
31*j  twenty  "per  cent.  To  give  effect  to  this 
[tension  future  legislation  was  necessary.  But 
» it  the  less  binding  on  that  account?  Can  it 
te  disregarded  on  the  ground  that  it  was  a 
aere  matter  of  compromise?  It  has  the  form 
sad  solemnity  of  law,  and  it  shows  that  the  act 
"■p"ri"g  duties  expired  on  the  80th  of  July, 

That  this  was  the  view  of  Congress  is  man- 
Sett  from  the  fact  that  in  due  time  they  passed 
to  act  regulating  the  duties,  to  take  effect  from 
the  above  date,  which  did  not  receive  the  sig- 
nature of  the  executive.  But  this  is  no  reason 
why  we,  by  construction,  should  continue  in 
force  a  law  which  Congress  had  repealed. 
After  the  above  date  such  duties  were  to  be  im- 
posed "as shall  be  provided  by  law."  Now, 
this  language  cannot  be  mistaken;  and  it  is  in- 
consistent with  the  idea  that  the  law  imposing 
duties  prior  to  that  date  should,  after  it,  con- 
tinue in  force.  Such  a  construction  is  unwar- 
anted  by  the  Sd  section  and  the  whole  tenor  of 
the  act 

It  is  not  for  this  court  to  determine  whether 
Congress,  in  this  respect,  acted  wisely  or  un- 
wisely; whether  their  motive  was  to  compro- 
mise great  and  conflicting  interests  or  not;  but 
what  have  they  declared  to  be,  law.  It  would 
be  a  restriction  on  the  legislative  power,  hith- 
erto unknown,  to  say  that  Congress  cannot  re- 
peal a  law  unless  they  substitute  another  law  in 
«g  place. 

If  the  duty  law  in  force  prior  to  the  80th  of 
July.  1842,  be  inconsistent  with  the  provisions 
of  the  act  under  consideration,  then  the  prior 
law  is  repealed.  And  it  is  no  answer  to  this  to 
fey  that  the  prior  law,  in  its  modified  form,  is 
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in  force  by  virtue  of  the  Act  of  1888.  The 
plain  and  unequivocal  enactments  of  that  act 
repudiate  such  an  inference.  In  its  modified 
form,  the  prior  law,  by  that  act,  expired  in 
1842.  Ana  after  that,  a  new  enactment,  in  my 
judgment,  was  essential,  not  only  to  continue 
duties  upon  foreign  merchandise,  but  also  to 
give  effect  to  all  the  important  provisions  of  the 
Act  of  1888. 

The  8d  section,  after  July,  1842,  abolishes  all 
credits  for  duties,  and  requires  them  "  to  be 
paid  in  ready  money; "  and  it  further  provides 
' '  that  duties  shall  be  laid  for  the  raising  of 
such  revenue  as  may  be  necessary  to  an  econom- 
ical administration  of  the  government;"  and 
that  the  duties  "  required  to  be  paid  by  law," 
"  shall  be  assessed  upon  the  value  of  the  goods 
at  the  port  where  the  same  shall  be  entered, 
under  such  regulations  as  maybe  prescribed  by 
law." 

Now,  every  one  of  these  provisions  was 
adopted  with  reference  to  its  taking  effect  from 
and  after  the  80th  of  July,  1842.  They  all  be- 
long to  the  same  class.  The  credit  for  duties 
was  to  be  then  abolished,  and  prompt  payment 
required.  From  and  after  that  day  duties  were 
to  be  laid  to  meet  the  expenditure  of  an  eco- 
nomical administration  of  the  government. 
And  after  that  day  "  the  duties  required  to  be 
paid  by  law  "  were  to  be  assessed  on  the  value 
of  the  goods  at  the  port  of  entry;  and  this  as- 
sessment is  required  to  be  made  "  under  such 
regulations  as  may  be  prescribed  by  law." 
•These  provisions  cannot,  by  any  known  [*32 
rule  of  construction,  be  made  to  refer  to  laws 
or  regulations  existing  at  the  time  of  their 
enactment.  They  all  refer  to  the  future;  to 
future  laws,  and  regulations  prescribed  by  those 
laws. 

The  existing  laws  made  no  provision  to  carry 
into  effect  the  changes  in  the  system,  intro- 
duced by  the  Act  of  1888.  Appraisers  were 
appointed  under  former  acts,  but  there  was  no 
law  or  regulation  as  to  the  home  valuation. 
This  was  a  most  important  matter,  under  the 
new  system.  And  it  is  perceived,  from  the  ex- 
plicit provision  of  the  Act  of  1838,  that  Con- 
gress did  not  intend  to  leave  an  arrangement 
of  so  much  importance  to  the  discretion  of  the 
Secretary  of  the  Treasury  or  of  the  President. 
They  declare  that  the  duties  shall  be  assessed 
"  under  such  regulations  as  may  be  prescribed 
by  law."  This  is  not  to  be  met  by  argument. 
It  is  matter  of  law. 

No  one  can  doubt  that  laws  in  relation  to 
duties,  not  inconsistent  with  the  Act  of  1888, 
may  be  considered  in  giving  a  construction  to 
that  act.  But  I  am  yet  to  learn  that  such 
laws,  by  any  construction,  can  suspend  or 
modify  the  positive  enactments  of  the  Act  of 
1838.  Such  a  power  belongs  not  to  the  exec- 
utive nor  the  Judiciary,  but  to  Congress. 

Cited— 22  How.,  811:  1  Otto,  79;  5  Otto,  196;  S 
Blatchf.,  820,  890;  7  Bank.  Beg-.,  19. 
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— what  i*  incomplete  claim — New  Madrid 
claim  located  while  bar  continued  protected  by 
Acts  of  1824  and  1828. 

Under  the  Act  of  1815,  a  New  Madrid  certificate 
<sould  be  located  upon  lands  before  they  were  of- 
fered at  publio  sale  under  a  proclamation  of  the 
President,  or  even  surveyed  by  the  public  sur- 
veyor. 

The  Act  of  1822  recognized  locations  of  this  kind, 
although  they  disregarded  the  sectional  lines  by 
which  the  surveys  were  afterwards  made. 

Under  the  Acts  of  1806, 1808,  and  1807,  it  was  nec- 
essary to  file  the  evidenoes  of  an  lnoomplete  claim 
under  French  or  Spanish  authority,  which  bore 
-date  anterior  to  the  1st  of  October,  1800,  as  well  as 
those  which  were  dated  subsequent  to  that  day : 
and  in  case  of  neglect,  the  bar  provided  in  the 
acts  applied  to  both  classes. 

A  title  resting  on  a  permit  to  settle  and  warrant 
of  survey,  dated  before  the  1st  of  October,  1800, 
without  any  settlement  or  survey  having  been 
made,  was  an  Incomplete  title  and  within  these 
acts. 

And  although  the  acts  of  1824  and  1828  removed 
the  bar  as  it  respected  the  United  States,  yet,  hav- 
ing excepted  such  lands  as  had  been  sold  or  other- 
wise disposed  of  by  tho  United  States,  and  saved 
the  rights  or  title  of  adverse  claimants,  these  acts 
protected  a  New  Madrid  claim  which  had  been  lo- 
cated whilst  the  bar  continued. 

THIS  case  was  brought  up  from  the  Su- 
preme Court  of  Missouri,  by  a  writ  of 
error  issued  under  the  25th  section  of  the  Ju- 
diciary Act  of  1789. 

It  was  an  ejectment  brought  by  Gamble,  the 
-defendant  in  error,  against  Barry,  to  recover 
possession  of  a  tract  of  land  in  St.  Louis 
County,  Missouri. 

33*]  *The  question  was  one  of  title.  Gam- 
ble, the  plaintiff  below,  claimed  under  a  grant 
issued  to  Baptiste  Lafleur  in  conformity  with 
the  New  Madrid  Act  passed  in  1815,  and 
Barry,  under  the  title  of  Mackay,  which  was 
before  the  Supreme  Court  of  the  United  States 
in  1836,  and  is  reported  in  10  Peters,  840.  In 
the  court  below  the  parties  entered  an  agree- 
ment upon  record,  in  the  following  words: 
"It  is  agreed  that  the  title  of  the  plaintiff 
(Gamble)  to  the  land  in  the  declaration  men- 
tioned, is  the  title  under  the  patent  issued  to 
Baptiste  Lafleur,  or  his  legal  representatives, 
.and  that  the  title  of  the  defendant  (Barry)  is  the 
title  under  the  confirmation  to  the  legal  rep- 
resentatives of  James  Mackay;  and  if  it  shall 
be  adjudged  that  the  patent  is  a  better  title 
than  the  confirmation,  then  the  plaintiff 
shall  recover  the  land  in  the  declaration  men- 
tioned; and  if  the  confirmation  shall  be  ad- 
judged the  better  title,  then  the  defendant 
shall  have  judgment." 

On  the  18th  of  September,  1799,  Mackay 
presented  the  following  petition: 

"  To  Charles  Dehault  Delassus,  Lieutenant- 
Colonel  attached  to  the  First  Regiment  of 
Louisiana,  and  Commander-in-Chief  of  Upper 
Louisiana. 

"  James  Mackay,  Commandant  of  St.  Andre, 
of  Missouri,  being  established  at  the  said  vil- 
lage of  St.  Andre,  on  the  bank  of  the  Missouri, 
but  having  the  intention  of  establishing  a  hab- 
itation in  the  neighborhood  of  Mr.  Papin,  be- 
tween St.  Louis  and  the  river  Des  Peres,  he 
prays  you  to  grant  him,  in  entire  property, 
800  arpents  of  land,  in  superflces,  bounded  on 
the  south  by  land  of  Mr.  Papin  and  Madame 
(widow)  Chouteau ;  on  the  east  by  the  lands  of 
the  common  field  of  Eiercereau,  l'Anglois 
Taillon,  and  others,  at  the  Great  Marais;  on 
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the  west  by  James  McDaniel ;  and  on  the  nortl 
and  northeast  by  the  land  of  Mr.  Chouteai 
and  the  domain  of  the  king.  Knowing  tin 
zeal  and  fidelity  of  the  suppliant  in  the  serv 
ice,  he  hopes  this  grace  of  your  justice. 

James  Mackay. 
"  St.  Louis,  18th  September,  1799." 

On  the  next  day,  the  following  order  was  k 
sued: 

"  St.  Lotus,  of  Illinois,  14th  Sept.,  1799. 

"  The  surveyor,  Don  Antonio  Soulard,  wil 
put  the  interested  party  in  possession  of  thj 
tract  of  land  which  he  solicits  by  his  memori 
al ;  which  having  done,  he  shall  form  a  plat 
delivering  it  to  this  party;  and  a  certificate,  it 
order  that  it  may  serve  to  obtain  the  coned 
sion  and  title  in  form  from  the  senior  intend 
ant-general  of  these  provinces,  to  whom,  b; 
order  of  his  majesty,  belongs  particularly  th 
distributing  and  granting  of  every  class  of  vs 
cant  lands. 

"  Charles  Dehault  Delassus." 

In  January,  1800,  a  grant  was  made  t 
Chouteau  for  the  land  referred  to  in  the  pn 
ceding  papers.  This  circumstance  is  con 
mented  *upon  by  the  Supreme  Court  of  \*3i 
the  United  Slates  in  the  decision  upon  Mackay' 
case  (10  Peters,  341). 

On  the  2d  of  March,  1805,  Congress  passe 
an  act  "for  ascertaining  and  adjusting  th 
titles  and  claims  to  land  within  the  territory  c 
Orleans  and  the  district  of  Louisiana,"  th 
general  purport  of  which  was  to  recognize  a 
existing  complete  grants.  It  provided  for  ti 
appointment  of  three  persons  who  should  « 
amine,  and  decide  on,  all  claims  submitted  t 
them,  and  report  the  result  to  the  Secretary  c 
the  Treasury,  who  was  directed  to  communical 
it  to  Congress.  It  further  provided  that  a 
papers  relating  to  claims  should  be  delivers 
to  the  register  or  recorder,  on  or  before  the  li 
of  March.  1806,  for  the  purpose  of  being  r 
corded,  and  declared  that,  with  regard  to  ii 
complete  titles,  any  person  who  should  nej 
lect  to  deliver  notice  of  his  claim,  or  to  caul 
the  written  evidence  of  it  to  be  recorded, shoul 
lose  his  right,  and  his  claim  should  forev* 
thereafter  be  barred. 

On  the  21st  of  April,  1806,  Congress  passe 
an  act  supplementary  to  the  above,  the  3d  sei 
tion  of  which  extended  the  time  for  filing  wri 
ten  evidences  of  claims  to  the  1st  of  Januar 
1807.  It  further  enacted  that  "the  rights  ! 
such  persons  as  should  neglect  so  doing,  wit] 
in  the  time  then  limited,  should  be  barred,  ad 
the  evidences  of  their  claims  never  after  ai 
mined  as  evidence." 

Neither  the  concession  or  claim  of  Macks 
was  presented  to  or  filed  with  the  recorder  < 
board  of  commissioners,  under  either  of  the 
acts. 

On  the  17th  of  February,  1815,  Congre 
passed  an  act  declaring  that  any  person  or  pe 
sons  owning  lands  in  the  County  of  New  Ms- 
rid,  in  the  Missouri  territory,  with  the  extet 
the  said  county  had  on  the  10th  day  of  N 
vember,  1812,  and  whose  lands  had  been  mat 
rially  injured  by  earthquakes,  should  be,  an 
they  were  thereby  authorized  to  locate  the  1U 
quantity  of  land  on  any  of  the  public  land*  < 
said  territory,  the  sale  of  which  was  authorize 
by  law. 
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On  the  80th  of  November,  1815,  a  certificate 
wag  issned  to  Lafleur,  by  the  United  States 
Recorder,  Frederick  Bates,  authorizing  him  to 
locate  MO  acres  on  any  of  the  public  land  of 
jbe  territory  of  Missouri,  the  sale  of  which  was 
authorized  by  law. 

On  the  7th  of  July,  1817,  Theodore  Hunt 
filed  a  notice  of  location  under  said  certificate, 
with  the  Surveyor-General. 

la  the  fall  of  1817  (as  it  appeared  upon  the 
Dial  from  the  deposition  of  Joseph  C.  Brown, 
deputy -surveyor  of  the  United  States),  the  dis- 
trict embracing  the  land  in  question  was  sur- 
veyed under  the  authority  of  the  United  States, 
but  the  survey  was  not  closed  until  the  spring 
of  1818.  The  impression  of  the  witness  was 
that  the  return  of  the  surveyor  was  made  to 
the  general  land  office  in  1820. 

In  April,  1818,  the  survey  of  Hunt's  location 
wag  made  by  the  said  Brown,  who  placed  it  in 
township  No.  45  north,  range  No.  6  and  7  east. 
It  called  to  begin  at  the  northeast  corner  of 
35*]  Papin's  *survey,  and  ran  round  several 
courses  and  distances,  disregarding  the  cardi- 
nal points,  in  a  square  form,  and  calling  for 
tte  lines  of  other  tracts  as  boundaries. 

On  the  36th  of  April,  1823,  Congress  passed 
as  act  directing  "  that  the  locations  heretofore 
made  of  warrants  issued  under  .the  Act  of  the 
I5th  February.  18*5  (the  New  Madrid  law), 
if  made  in  pursuance  of  the  provisions  of  that 
act  in  other  respects,  shall  be  perfected  into 
mats,  in  like  manner  as  if  they  had  con- 
formed to  the  sectional  or  quarter  sectional 
beg  of  the  public  surveys."  The  second  sec- 
Son  directed  that  those  who  located  such  war- 
tacts  thereafter  should  conform  to  the  section- 
al and  quarter  sectional  lines  of  the  public  sur- 
veys, as  nearly  as  the  quantities  would  admit. 

On  the  13th  of  June,  1823,  the  President  of 
(he  United  States  issued  a  proclamation  direct- 
ing the  public  lands  in  township  No.  45  north, 
tange  No.  S  and  7  east  (amongst  other  lands)  to 
k  sold  on  the  third  Monday  of  the  ensuing  No- 
vember. These  ranges  included  the  land  in 
controversy. 

Oa  the  20th  of  May,  1824,  Congress  passed 
an  act  "  enabling  the  claimants  to  lands  with- 
in the  limits  of  the  State  of  Missouri  and  ter- 
ritory of  Arkansas  to  institute  proceedings  to 
try  the  validity  of  their  claims."  It  allowed 
•ny  persons  claiming  lands  under  old  conces- 
sions or  surveys,  under  certain  circumstances, 
to  present  a  petition  to  tbe  District  Court  of 
He  State  of  Missouri,  which  court  was  author- 
ted  to  give  a  decree  in  the  matter,  reviewable, 
if  need  be  by  the  Supreme  Court  of  the  United 
States.  The  5th  section  provided  that  a  claim 
■ot  brought  before  the  District  Court  in  two 
Jean,  or  not  prosecuted  to  final  judgment  in 
three  years,  should  be  forever  barred  both  at 
hw  and  in  equity.  The  eleventh  section  en- 
acted. "  that  if  in  any  case  it  should  so  happen 
Bant  the  lands,  tenements,  or  hereditaments, 
decreed  to  any  claimant  under  the  provisions 
•t  this  act,  shall  have  been  sold  by  the  United 
States,  or  otherwise  disposed  of,  or  if  the  same 
shall  not  have  been  heretofore  located,  in  each 
and  every  such  case  it  shall  and  may  be  lawful 
fcr  tbe  party  interested  to  enter,  after  the  same 
•tall  have  been  offered  at  public  sale,  the  like 
qnantity  of  lands,  in  parcels  conformable  to 
wctjonal  divisions  and  subdivisions,  in  any 
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land  office  in  the  State  of  Missouri,"  &c.,  &c. 

On  the  26th  of  May,  1826,  an  act  was  passed 
continuing  the  above  act  in  force  for  two  years. 

On  the  13th  of  June,  1827,  a  patent  was  is- 
sued to  Lafleur  and  his  legal  representatives 
for  the  land  included  in  the  New  Madrid  cer- 
tificate, location,  and  survey. 

On  the  24th  of  May,  1828,  another  act  of 
Congress  was  passed,  by  which  the  Act  of  1824 
was  continued  in  force,  for  the  purpose  of 
filing  petitions,  until  the  20th  day  of  May, 

1829,  and  for  the  purpose  of  adjudicating  upon 
the  claims  until  the  26th  day  of  May.  1880. 

On  the  25th  of  May,  1829,  Isabella  Mackay. 
widow,  and  the  children*  and  heirs  of  [*36 
James  Mackay,  deceased,  filed  their  petition  in 
the  District  Court  of  Missouri,  praying  for  the 
confirmation  of  eight  hundred  arpente  of  land, 
referring  to  the  petition  of  Mackay,  the  conces- 
sion and  order,  above  set  forth,  as  the  founda- 
tion of  the  claim. 

In  February,  1830,  the  District  Court  decided 
against  the  claim. 

In  January,  1831,  the  heirs  of  Mackay  filed 
a  petition  in  the  Supreme  Court  of  tbe  United 
States,  stating  that  by  the  Act  of  1824  they 
were  allowed  a  year  from  the  rendition  of  the 
decree  to  appeal  from  it, that  the  District  Court 
of   Missouri  was  closed  on  the  26th  of  May, 

1830,  and  praying  to  be  allowed  the  benefit  of 
an  appeal.  The  prayer  was  granted,  and  the 
cause  came  on  for  hearing  in  1886.  The  decis- 
ion is  reported,  as  before  stated,  in  10  Peters, 
240,  by  which  the  decree  of  the  District  Court 
was  reversed. 

In  1887,Gamble,claiming  title  under  Lafleur, 
brought  an  ejectment  in  the  Circuit  Court  of  the 
State  of  Missouri,  for  the  County  of  St.  Louis, 
against  Barry.  The  venue  was  changed  to  the 
County  of  St.  Charles,  and  afterwards  to  the 
County  of  Lincoln,  where  it  was  tried,  and  on 
the  2d  of  September,  1840,  the  jury  found  a 
verdict  for  the  plaintiff. 

In  tbe  meantime,  to  wit, on  the  31st  of  March, 
1840,  Mackay's  representatives  had  obtained  a 
patent  from  the  United  States  for  the  land  in 
controversy. 

During  the  trial  of  the  cause  the  plaintiff  asked 
court  to  give  to  the  jury  the  following  instruc- 
tions: 

"  That  the  title  to  the  premises,  in  tbe  declara- 
tion mentioned,  under  the  patent  to  Baptiste 
Lafleur,  or  his  legal  representatives,  is  a  better 
title  in  law  than  the  title  under  the  confirma- 
tion to  the  legal  representatives  of  James 
Mackay,  deceased ;  and,  therefore,  the  plaintiff 
in  this  case  is  entitled,  under  the  agreement  of 
the  parties,  to  recover  the  possession  of  the  land 
in  the  declaration  mentioned;"  which  instruc- 
tion was  given  by  the  court,  and  excepted  to 
by  the  counsel  of  the  defendant. 

The  defendant,  by  his  counsel,  then  asked 
the  court  to  give  the  following  instructions: 

"That  inasmuch  as  the  confirmation  and 
patent  given  in  evidence  by  the  defendant  show 
the  legal  estate  in  the  premise  to  be  vested 
in  the  widow  and  heirs  of  Mackay;  and,  inas- 
much as  the  plaintiff  had  not  shown  any  title 
under  said  Mackay,  or  his  representatives,  the 
defendant  is  entitled  to  a  verdict;"  which  in- 
structions the  court  refused  to  give.and  the  de- 
fendant excepted  to  such  refusal. 

The  case  was  carried  to  the  Supreme  Court 
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of  the  State  of  Missouri,  which,  in  September, 
1842,  affirmed  the  judgment  of  the  court  below ; 
and,  to  review  that  opinion,  a  writ  of  error 
brought  the  case  before  the  Supreme  Court  of 
the  United  States. 

The  cause  was  submitted  upon  printed  argu- 
ments, by  Mr.  Lawless  for  the  plaintiff  in  error, 
and  Mr.  Spaulding  for  the  defendant  in  error. 
37*]  "These  arguments  occupy  nearly  fifty 
pages  in  print,  and  the  reporter  regrets  that  his 
limits  will  not  permit  their  insertion  inextenso. 

Mr.  Lawless  argued  that  the  power  of  the 
government  of  the  United  States,  after  the  ces- 
sion of  Louisiana,  was  not  as  great  over  incom- 
plete titles  to  land  as  that  of  the  King  of  Spain: 
and  although  it  might  be  true  that  the  latter 
possessed  the  power  of  recalling  the  title  and 
granting  the  land  to  another  person,  yet  the 
government  of  the  United  States  was  control- 
led by  the  treaty  of  cession,  by  the  law  of  na- 
tions, and  by  the  Constitution  and  laws  of  the 
United  States.  The  question  presented  to  the 
officers  of  the  United  States  was  not  whether 
the  King  of  Spain  could  have  arbitrarily  annul- 
led the  grant  to  Mackay,  but  whether,  at  the 
date  of  the  treaty,  it  was  not  entitled,  under 
the  laws  and  usages  of  the  Spanish  government, 
to  be  consummated  and  clothed  with  the  forms 
of  a  complete  title.     He  then  proceeded  thus: 

' '  But  it  was  not  merely  complete  titles  that 
consituted  property,  and  proof  of  property,  in 
land,  under  the  French  and  Spanish  govern- 
ment in  Louisiana.  Those  grants  ana  orders 
of  survey,  made  by  the  Lieutenant-Governor 
of  Upper  Louisiana,  of  which  the  Supreme 
Court  of  Missouri  speaks  with  such  contempt, 
constituted  property,  and  imparted  a  right  of 
property  just  as  much  as  a  complete  title 
could  do.  This  has  been  specifically  laid 
down  as  law  by  the  Supreme  Court  of  the 
United  States.  In  every  case,  on  appeal 
from  the  United  States  District  Court  of  Mis- 
souri, under  the  Act  of  1824,  in  which  the 
decree  of  that  court  was  reversed,  and  the 
claim  confirmed, ,  the  Supreme  Court  of  the 
United  States  based  their  confirmation  on  the 
ground  that  such  a  title  created  property,  and, 
as  such,  was  protected  by  the  treaty.  In  the 
case  of  Delassus  v.  The  United  States,  and  in 
this  very  case  of  Mackay's  Widow  and  Heirs  v. 
The  United  States,  Chief  Justice  Marshall,  who 
delivered  the  opinion  of  the  court,  on  this  head 
is  unambiguous  and  peremptory.  '  In  Delassus' 
case,' says  the  Chief  Justice,  'the  language  of 
the  treaty  excludes  every  idea  of  interfering 
with  property — of  transferring  lands  which  had 
been  severed  from  the  royal  domain.'  In 
Mackay's  case  the  Chief  Justice  reiterates  this 
doctrine;  indeed,  not  only  the  reasoned  opinion 
of  the  Supreme  Court  of  the  United  States  in 
this  case,  as  reported  in  9  Peters,  treats  the 
grant  to  Mackay  as  having  constituted  property, 
and  a  title  to  the  land  described  in  it  at  the 
date  of  the  treaty,  but  the  formal  decree  of  the 
court,  as  the  same  is  set  out  on  the  present 
transcript,  exhibits  this  ground  of  confirmation. 
The  court,  on  turning  to  this  decree,  as  spread 
on  the  transcript,  will  find  these  words:  '  It  is 
further  ordered,  adjudged  and  decreed,  that 
the  title  of  the  petitioners  to  the  land  described 
in  this  petition  to  the  District  Court  is  valid  by 
the  laws  and  treaty  aforesaid,  and  the  same  is 
hereby  confirmed  as  therein  described,  and  that 
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the  surveyor  of  the  public  lands  in  Missouri  be 
and  is  hereby  "directed  to  survey  the  [*38 
quantity  of  land  claimed  in  the  place  describee 
in  the  petition  and  grant,  or  concession.' 

"  It  Is  manifest, from  the  terms  of  this  forms 
decree,  that  the  Supreme  Court  of  the  Unita 
States  took  a  very  different  view  of  the  origin* 
title  of  Mackay  from  that  which  the  Supram 
Court  of  Missouri  has  presented.  It  is  difficuf 
to  conceive  bow  the  Supreme  Court  of  Missouri 
with  those  opinions  and  the  decree  in  favor  o 
Mackay  before  them,  could  have  attributed  U 
the  pant  to  Mackay  such  an  unsubstantial  an( 
shadowy  character,  as  not  only  to  be  liable  U 
be  annulled  by  the  order  of  an  absolute  king 
but  by  the  arbitrary  fiat  of  an  intendant-generi 
at  New  Orleans;  and  it  is  still  more  difficult  t 
conceive  how,  with  the  treaty  before  tbem.anj 
the  decree  of  the  Supreme  Court  based  upol 
that  treaty,  they  could  have  come  to  the  cot 
elusion  that  Mackay  had  no  property  in  th 
land  described  in  his  petition  and  concession  a 
the  date  of  the  treaty. 

"  It  is  submitted, therefore,  that  the  Supreni 
Court  of  Missouri,  when  they  treat  the  grant  t 
Mackay,  and  his  title  under  it  to  the  land  whic 
it  describes,  as  a  something  which  Congrej 
might,  or  might  not,  as  it  best  pleased  then 
annul  or  acknowledge,  do  not  sufficiently  rj 
spect  the  decisions  of  this  high  court,  or  do  n 
understand  them. 

"We  have  already  observed  that  whatevi 
might  have  been  the  power  of  the  Spanish  kit 
over  the  grant  to  Mackay,  previous  lo  its  bth] 
perfected  into  a  complete  title  at  New  Orlean 
the  treaty  of  cession,  and  transfer  of  the  pro 
ince  of  Louisiana.forever  protected  the  grant* 
from  its  arbitrary  exercise,  and  that  no  powi 
was  imparted  to  Congress,  other  than  that  < 
confirming  the  grant  if  the  treaty  protected  i 
and  which  power  has  had  its  final  action. 

"  But  we  must  deny,  with  all  due  respect 
the  Supreme  Court  or  Missouri,  that,  previoi 
to  the  treaty  of  cession,  the  grant  to  Macka 
and  his  right  and  title  to  the  land  described 
that  grant,  were  so  entirely  at  the  mercy  of  tl 
government,  be  that  government  Spanish  < 
French,  as  the  opinion  of  the  Supreme  Cou 
would  intimate. 

"The  established  fact  that  Mackay's  gra 
created  a  right  of  property,  repels  such  a  do 
trine.  It  is  true  that  the  King  of  Spain  was. 
a  political  sense,  and  as  contradistinguish! 
from  constitutional  sovereigns,  an  abeolu 
monarch ;  but  it  is  no  less  true  that  in  Spa 
and  her  colonies  the  rights  of  property  we 
religiously  respected  and  protected.  The  '  H 
copilacion,  the  '  siete  partidas'  under  Spain :  tl 
custom  of  Paris,  under  the  kings  of  Franc 
were  as  protective  of  private  rights  as  Engli 
or  American  law  could  be,  and  perhaps  mo 
so.  When  it  is  considered  tnal  grants  ai 
orders  of  survey  in  Upper  Louisiana  were  dl 
posed  of  and  adjudicated  upon  as  propertj 
when  the  records  of  that  province  abundant 
prove  that  property  of  this  description  was  so 
and  transferred  inter  vivos,  and  descended,  at 
became  distributable  ab  intestato,  and  was  tl 
subject  matter  of  last  wills  and  testaments, 
would  seem  to  be  a  necessary  "conse-  [*3 
quence  that  such  property  was  protected  I 
law,  and  that  the  title  to  it  was  not  at  the  men 
either  of  the  King  of  Spain  or  the  First  Cons 
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of  France,  and  still  less  of  the  intendant-general 
it  New  Orleans. 

"In  every  case  (and  few  can  be  cited)  in 
which  land,  previously  granted  by  the  author- 
ities of  Louisiana,  has  been  conceded  to  a  third 
person,  it  will  be  found,  either  that  the  first 
rrant  was  forfeited  by  the  nonperformance  of 
a  condition,  or  that  the  land  included  in  it  was 
:  formally  re-united  to  the  royal  domain.   It  will 
!  be  seen  "by  reference  to  all  the  concessions  and 
,  grants,  even  those  which  have  been  consum- 
mated by  the  signature  of  the  Governor-General 
i  previous  to  1798,orthat  of  the  intendant-general 
and  assessor  subsequent  to  that  year,  that,  so 
tuitions  was  the  government,  and  careful  in 
their  protection  of  private  vested  rights,  there 
wss  uniformly  a  proviso  or  saying  clause  in 
etch  grant,  declaring  that  it  should  prejudice 
i  lobody." 

|     Mr  Lawless  then  argued  that  Congress  had 
i  never  intended  to  annul  the  grant  to  Mackay ; 
that  the  4th  section  of  the  Act  of  1805,  and  5th 
J  section  of  the  Act  of  1807  did  not  include  it, 
because  they  referred  to,  and  operated  upon 
|  Mr/such  grants  or  incomplete  titles  as  bore 
date  subsequent  to  the  1st  of  October,   1800, 
whereas  the  grant  to  Mackay  was  in  Septem- 
ber, 1799.     And  admitting,  for  the  sake  of  ar- 
gument, that  it  was  affected  by  those  acts,  yet 
the  forfeiture  was  waived  by  the  United  States, 
acd  his  claim  placed  on  a  perfect  level  with 
evenr  other  by  the  Acts  of  1834,  1826,  and 
1828. 

With  regard  to  the  opposing  titles,  under  the 
New  Madrid  location,  Mr.  Lawless  contended 
that  it  was  void,  because  laid  upon  land  which 
was  not  "public  land,"  because  it  belonged  to 
Mackay;  or.  if  it  was  public  land,  it  was  not 
land  "  the  sale  of  which  had  been  authorized 
by  Uw,"  and  referred  to  the  opinions  of  Mr. 
Wirt  and  Mr.  Butler  in  the  "  Opinions  of  the 
Attorneys- General  of  the  United  States,"  edit- 
ed by  Gilpin  (pp.  268,  273,  1199);  and  then 
proceeded  thus: 

We  have  endeavored  to  demonstrate,  that  the 
very  first  element,  the  subject  matter  itself,  of 
Lafleur's  location,  was  wanting;  that  the  land 
covered  by  his  location  was  not  public  land, 
and  never  has  been  since  the  date  of  the  grant 
of  it  to  James  Mackay,  in  1799. 

As  to  the  second  requisite,  that  the  location 
should  be  made  on  land,  the  sale  of  which  was 
authorized  by  law,  the  question  presents  itself, 
by  what  law?  The  only  law  that  regulated,  at 
that  time,  the  sole  of  public  land,  was  the  Act 
of  February  15th,  1811.   (2  Story's  Laws,  p. 

im.) 

By  the  10th  section  of  that  act,  the  President 
of  the  United  States  is  authorized  to  direct  such 
of  the  public  lands  as  shall  have  been  surveyed 
to  be  offered  for  sale,  with  the  exception, 

1.  Of  section  No.  16  in  each  township. 

2.  Of  a  tract  reserved  for  the  support  of  a 
wninaryof  learning. 

£0*]     *3.  Of  all  salt  springs,  lead  mines,  and 
and*  contiguous  thereto. 

4-  Of  all  tracts  of  land,  the  claim  to  which 
baa  been  filed  in  due  time,  and  according  to 
law  presented  to  the  recorder,  for  the  purpose 
of  being  investigated  by  the  commissioners  ap- 
pointed for  ascertaining  the  right  of  persons 
claiming  lands  in  the  territory  of  Louisiana 
(by  the  Act  of  Congress,  June  4th,  1812,  styled 
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under  the  new  organization,  the  Territory  of 
Missouri). 

It  must  be  conceded  that,  under  this  10th 
section  of  the  Act  of  1811,  the  President  had 
no  authority  to  direct  that  any  land  should  be  of- 
fered for  sale  until  after  the  survey  thereof. 

The  object  of  this  inhibition  was,  manifestly, 
that  the  system  of  surveys  should  be  fully  es- 
tablished, and  the  sales  and  entries  in  the  land 
offices  should  conform  to  the  sectional  divis- 
ions and  subdivisions. 

It  is  no  less  manifest,  that  another  object  in 
thus  restricting  the  power  of  the  President  was 
to  ascertain  the  precise  location  of  the  salt 
springs  and  lead  mines  in  the  territory  of  Mis- 
souri, and  the  quantity  of*  land  contiguous 
thereto,  and  which,  for  the  working  of  those 
mines,  ought  to  be  reserved  from  public  sale. 

It  is  equally  clear  that  a  respect  for  vested 
rights,  and  for  the  treaty  of  cession,  dictated 
the  reservation  of  lands  included  in  claims  filed, 
under  the  requirements  of  the  acta  of  Con- 
gress, in  the  office  of  the  United  States  Re- 
corder. , 

Now,  it  really  seems  difficult  to  comprehend 
on  what  principle  a  New  Madrid  locator  could 
treat  as  land  authorized  to  be  sold,  and  as  pub- 
lic land,  that  very  land  which  the  President  of 
the  United  States  was  forbidden  so  to  treat. 

The  counsel  for' the  plaintiff  in  error  respect- 
fully contends  (with  all  deference  to  the'  Su- 
preme Court  of  Missouri)  that  the  exceptions 
and  reservations,  and  conditions  as  to  surveys 
in  the  10th  section  of  the  Act  of  1811  are,  and 
were,  very  good  and  wise  provisions,  and  that 
a  location,  such  as  that  under  Baptiste  Lafleur, 
being  made  in  total  disregard  and  violation  of 
those  enactments,  is  not  an  irregularity  mere- 
ly, but  an  absolute  nullity. 

The  effort  by  the  Supreme  Court  of  Missouri 
to  cure  the  original  defects  of  the  location  by 
the  operation  of  the  Act  of  1822  has  been  al- 
ready commented  on,  and  the  fallacy  of  the 
reasoning,  it  is  hoped,  established.  That  act 
certainly  did  not  cure  the  defect  of  a  location 
on  a  salt  spring,  or  a  lead  mine,  or  a  sixteenth 
section,  still  less  upon  private  property. 

It  maybe  that  the  Act  of  1822  was  concoct- 
ed and  intended  to  effect  such  impolitic  and 
iniquitous  results,  but,  fortunately,  the  terms 
of  that  act  do  not  justify  such  an  application  of 
its  provisions,  and  certainly  the  intention  of 
those  who  applied  for  and  obtained  its  passage 
is  entitled  to  no  consideration. 

A  proclamation  by  the  President  of  the  Unit- 
ed States  was  not  issued  until  1823,  and  of 
course  no  sale  of  lands  till  that  year  took 
•place  in  Missouri.  The  surveys  were  not  [*41 
returned  till  1822.  It  was  impossible  that  the 
President  could  have  known  what  lands  he 
should  direct  to  be  sold  until  those  surveys  were 
returned  and  examined,  and  approved  at  Wash- 
ington city. 

It  was  under  the  3d  section  of  the  Act  of 
17th  of  February,  1818,  and  the  President  di- 
rected the  lands  in  the  district  of  St.  Louis  to 
be  offered  for  sale.  The  law  did  not,  in  any  re- 
spect, affect  the  exceptions  and  reservations  in 
the  10th  section  of  the  Act  of  1811.  The  3d 
section  of  the  above  Act  of  1818  provides  that 
whenever  a  land  office  shall  have  been  estab- 
lished in  any  of  the  "districts  for  the  land 
office"  created  by  the  1st  section,  the  President 
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shall  be  authorized  to  direct  so  much  of  the 
lands  lying  in  such  district  as  shall  have  been 
surveyed  according  to  law,  to  be  offered  for  sale, 
with  the  same  reservations  and  exceptions,  and 
on  the  same  terms  and  conditions,  in  every  re- 
spect, as  was  provided  by  the  10th  section  of 
the  Act  of  1811. 

Thus,  it  may  not  only  be  contended  that, 
notwithstanding  the  Act  of  1811,  the  President 
was  not  empowered  to  direct  a  sale  until  after 
the  passage  of  the  Act  of  1818,  which  created 
the  machinery  of  sale,  and  portioned  out  Mis- 
souri into  "  land  districts." 

There  was  no  law  for  the  sale  of  the  land  in 
the  St.  Louis  district  at  all  in  force  at  the  date 
of  the  location  by  Hunt,  under  Lafleur,  to  wit, 
on  the  17th  of  July,  1817.  There  was,  at  that 
time,  in  existence,  neither  a  St.  Louis  land  dis- 
trict, nor  a  St.  Louis  land  office,  nor,  as  has 
been  shown,  any  public  survey  made  according 
to  law.  The  land  in  Missouri  (at  least  in  that 
region  of  it  in  which  Mackay's  grant  is  located) 
was,  on  the  17th  of  July,  1817,  in  the  same  state 
as  on  the  date  of  the  last  private  survey  made 
under  the  Spanish  and  American  governments 
respectively. 

How,  then,  can  it  be  successfully  argued  that 
a  location  thus  premature — thus,  not  only  not 
authorized,  but  in  direct  violation  of  two  acts 
of  Congress— was  only  an '  'irregularity"  T  The 
case  of  Lindsay  et  al.  v.  Lessee  of  Muter  (6  Pe- 
ters, 672),  and  the  case  of  Jackson  v.  Clark,  et 
al.  (1  Peters,  628),  have,  it  is  submitted,  no 
bearing  or  analogy  to  the  case  now  before  the 
court.  In  those  cases  the  question  arose  on  a 
survey  which  was  manifestly  only  irregular 
from  the  want  of  certain  technical  formalities. 

The  surveys,  when  made,  were  made  on  land 
which  lawfully  could  have  been  surveyed. 
The  surveys  were  not  absolutely  void,  and  the 
Supreme  Court  of  the  United  States  therefore 
decided  that  the  Act  of  1807  protected  them, 
and  that  no  location  of  a  Virginia  military  war- 
rant under  that  act  could  lawfully  be  made  up- 
on land  which  had  previously  been  so  surveyed. 

If  there  had  been  a  law  specifically  prohibit- 
ing such  surveys,  or  if  they  had  been  made  on 
land  not  by  law  susceptible  of  such  surveys,  no 
doubt  they  would  have  been  void,  and  the  Vir- 
ginia military  warrant  would  have  been  well 
laid  upon  them. 

42* J  *It  may  be  observed,  also,  that  those 
surveys,  though  irregular,  were  made  officially, 
and  were  based  on  a  substantial  legal  right  In 
the  person  for  whom  they  were  made;  whereas 
the  New  Madrid  location  in  the  present  case 
was,  as  has  been  shown,  an  ex-parte  private  act 
of  an  interested  individual,  who  had  no  other 
color  of  claim  to  the  land,  and  was  entirely  at 
his  own  risk.  If  such  a  location  be  declared 
valid,  the  locator  must  necessarily  have  exer- 
cised, in  his  own  case,  a  high  judicial  function, 
namely,  tho  construction  of  an  act  of  Congress, 
and  not  only  that,  but  the  functions  of  a  jury 
of  twelve  men  on  a  question  of  fact,  and  of  a 
witness  to  prove  the  fact. 

1st.  The  "locator"  construed  the  words  in 
the  Act  of  1815,  "public  land,  the  sale  of 
which  is  authorized  by  law,"  to  mean  land 
which,  though  not  at  the  date  of  his  location 
authorized,  as  public  land,  to  be  sold,  might, 
thereafter,  by  possibility,  be  "authorized  to  be 
sold." 
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2d.  The  locator  assumed  the  fact  that  land 
which  his  location  called  for  was  "public 
land." 

3d.  The  locator  assumed  the  fact  that  the 
land  located  by  him  contained  neither  salt 
spring  nor  lead  mine,  nor  was  "  contiguous"  to 
a  salt  spring  or  lead  mine. 

4th.  The  locator  assumed  the  fact  that  when 
the  public  surveys  should  be  made  the  land 
would  certainly  not  include,  or  interfere  with 
the  sixteenth  section. 

5th.  That  it  would  not  interfere  with  semi- 
nary land. 

6th.  That  his  location  would  cover  no  land 
included  in  a  Spanish  or  French  grant,  or  or- 
der of  survey. 

This  would  have  been  a  portentous  power, 
indeed,  to  vest  even  in  the  New  Madrid  suffer- 
er; how  much  more  productive  of  injustice  and 
spoliation,  if  imparted  to  a  New  Madrid  specu- 
lator! 

The  counsel  for  the  plaintiff  in  error,  there- 
fore, in  conclusion,  submits: 

1st.  That  the  title  to  the  specific  land  in  dis- 
pute is  protected  by  the  treaty  of  cession,  and 
could  only  be  affected  or  devested  by  judicial 
action. 

2d.  That  the  title  of  James  Mackay  and  hie 
heirs  has  been  confirmed  by  the  Supreme 
Court,  because  of  its  original  validity,  and  iu 
being  protected  and  guarantied  by  the  treaty  ol 
cession. 

8d.  That  previous  to  the  confirmation  of  the 
grant  to  Mackay,  the  land  included  in  it  am 
never  been  re-annexed  to  the  royal  domain,  « 
to  the  public  land  of  the  United  States. 

4th.  That  the  location  by  Hunt  and  Lafleur, 
on  the  17th  July,  1817,  was  not  merely  "irreg 
ular,"  but  was  absolutely  void. 

5th.  That  Congress  has  not  given,  nor  could 
give,  by  any  retroactive  law,  validity  as  against 
a  vested  right  to  a  location  void  ab  initio. 

6th.  That  the  acts  of  Congress  of  2d  March 
1805,  section  4,  and  of  March  3d,  1807,  sectiot 
5,  have  no  operation  on  the  grant  to  *Mao  [*49 
kay,  inasmuch  as  this  grant  bears  date  previow 
to  the  1st  October.  1800. 

7th.  That,  even  if  the  Acts  of  1805  and  18fi 
bore  on  the  grant  to  James  Mackay,  the  acts  ol 
Congress  of  1824,  and  the  acts  in  amendmem 
and  continuation  of  that,  have  remitted  Mack*]1 
and  his  heirs  to  all  their  original  right  anil 
title. 

8th.  That  the  patent,  given  in  evidence  b] 
the  defendant  in  error,  having  been  shown  to 
be  based  on  a  void  location,  is  itself  void  al 
law  and  in  equity. 

9th.  That  the  patent  having  been  issued  in 
the  year  1827,and  pending  the  protective  actM 
of  the  law  of  1824,  as  respects  French  tat 
Spanish  claimants  and  grantees,  the  patent* 
and  his  assigns  are  bound  to  that  act  as  by  i 
lis  pendens. 

10th.  That  the  protest  filed  in  the  office  ol 
the  Surveyor-General  at  St  Louis,  by  the  teat 
of  the  widow  and  heirs  of  James  Maccay 
being  three  years  before  the  date  of  the  pats* 
under  Lafleur,  is  notice  to  Lafleur  and  nfci)aji 
representatives  of  the  claim  and  grant  of  Mat 
kay. 

11th.  That  the  confirmation, by  the  1|li  I 
Court,  of  the  grant  to  James  Mackay,  aadtkl 
patent  in  pursuance  of  that  decree,  arafeliM 
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been  issued  to  the  confirmees,  constitute  a  full 
tod  conclusive  proof  of  title  to  the  land  in  dis- 
pute, and  therefore  ought  to  prevail  against  the 
location  under  Lafleur.  and  the  patent  issued 
md  based  upon  it.    And. 

13th.  That  the  judgment  and  opinion  of  the 
Supreme  Court  of  Missouri,  being  against  a 
Wat  and  title  protected  by  treaty.and  specially 
M  up  and  claimed  under  a  treaty  and  a  decree 
rf  the  8upreme  Court  of  the  United  States, 
««[ht  to  be  reversed. 

i  Mr.  Spauiding,  for  the  defendant  in  error, 
Itfated  the  case,  commented  on  the  nature  of  an 
Incomplete  title,  with  the  power  of  the  govern- 
BHit  over  it,  and  proceeded  thus: 
i  The  position, then,  which  I  assume  in  relation 
to  the  title  set  up  by  the  plaintiff  in  error,  is 
that  under  the  operation  of  different  acts  of 
Congress.the  negligence  of  Mockay.the  holder, 
to*  extinguished  the  claim.  Applying  the  pro- 
!  visions  of  these  acts  of  Congress  to  the  title  set 
yp  by  the  plaintiff  in  error,  it  is  manifest  that 
Msckay's  claim  was  barred,  by  his  own  negli- 
gnce,  when  the  title  of  Lafleur  was  initiated, 
nd  up  to  the  time  it  was  completed  by  the 
pleat. 

The  1st  section  of  the  Act  of  1805  (2  Story's 
lows  United  States,  966)  provides  for  the  con- 
tention of  incomplete  titles  bearing  date  prior 
to  the  1st  of  October,  1800;  the  2d  section 
Makes  grants  to  settlers  who  had  made  improve- 
ments by  permission  of  the  Spanish  officers; 
Ae  4th  section  authorizes  those  who  held  land 
•y  complete  titles,  and  requires  every  person 
W»  claimed  land,  either  by  the  1st  section  of 
ftt  set,  under  an  order  of  survey,  dated  prior 
to  October,  1800,  or  under  the  2d  section,  by  a 
44*]  settlement  under  permission  of  *the 
Spanish  officers,  or  by  any  incomplete  title 
■aled  subsequent  to  the  1st  day  of  October, 
W0,to  file,  before  the  1st  day  of  March,  1806, 
*fth  the  recorder,  a  notice  in  writing,  stating 
(to  nature  and  extent  of  his  claim,  together 
Vfthaplatof  the  tract  claimed;  and  further 
mured  that  he  should,  on  or  before  that  day, 
wver  to  the  said  recorder,  for  the  purpose  of 
recorded,  every  grant,  order  of  survey, 
conveyance,  or  other  written  evidence  of 

claim:  then, by  the  proviso  to  this  section,  a 
■Sore  to  give  the  notice,  or  to  record  the  evi- 
*aee  of  title,  is  made  a  bar  to  the  claim,  and 
•t  documents  which  should  have  been  record- 
ad  ire  never  to  be  received  in  evidence  against 
*F*nt  from  the  United  States. 

The  4th  section  of  the  Act  of  1807  (2  Story's 
Uwi  United  States,  1060)  extends  the  juris- 
***]n  of  the  commissioners  to  all  claims  to 
tosd  in  their  district,  where  the  claim  is  made 
'  "T  *  person  who  was  an  inhabitant  of  Loui- 
■n>*,&c,  and  authorizes  the  commissioners  to 
•tide  according  to  the  laws  and  established 
v^s  and  customs  of  the  French  and  Spanish 

rnments,  upon  all  such  claims.  This  sec- 
extends  the  time  for  filing  notices  of  the 

■  **■*.  and  written  evidences  of  claims,  to  the 
"day  of  July,  1808,  and  declares  that  the 
"{■to  of  such  persons  as  shall  neglect  to  do  so 

,  w™n  the  time  limited  by  the  act,  shall,  so  far 
■  'sey  are  derived  from  or  founded  upon  any 
**  of  Congress,  ever  after  be  barred,  and  be- 
•■**  void,  and  the  evidences  of  their  claims 
■"•u  never  after  be  admitted  as  evidence  in 
•toy  court  of  law  or  equity  whatever. 
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This  last  section  extends  the  jurisdiction  to 
all  descriptions  of  claims,  and  gives  the  utmost 
latitude  to  the  commissioners  in  seeking  the 
rule  by  which  the  claims  are  to  be  confirmed, 
while,  at  the  same  time,  it  is  just  as  imperative 
as  the  former  law,  in  requiring  the  exhibition 
of  the  claim  and  the  recording  of  the  written 
evidence  of  title.  So,  the  7th  section  of  the 
Act  of  18th  June,  1812(2  Story's  Laws,  1260), 
contains  provisions  which  have  the  same  effect 
upon  claims  and  evidences  of  title  not  filed  and 
recorded  before  the  1st  of  December  of  that 
year,  declaring  that  the  evidence  of  the  claims 
shall  never  be  admitted  against  any  grant  from 
the  United  States. 

This  court  has  fully  considered  these  acts  in 
the  case  of  Strother  v.  Lucas  (12  Peters,  448), 
and.remarking  generally  upon  their  provisions, 
the  court  says:  "Congress,  well  aware  of  the 
state  of  the  country  and  villages,  wisely  and 
justly  went  to  the  extent,  perhaps,  or  their 
powers  in  providing  for  the  security  of  private 
rights,  by  directing  all  claimants  to  file  their 
claims  before  a  board  especially  appointed  to 
adjust  and  settle  all  conflicting  claims  to  lands. 
They  had  in  view  another  important  object — 
to  ascertain  what  belonged  to  the  United  States, 
so  that  sales  could  be  safely  made,  the  country 
settled  in  peace,  and  dormant  titles  not  to  be 
permitted  either  to  disturb  ancient  possessions, 
or  to  give  to  their  holders  the  valuable  improve- 
ments made  by  purchasers,  or  the  sites  of  cities 
which  had  been  built  up  by  their  enterprise. 
Accordingly,  we  find  that,  by  "various  [*45 
acts,  the  time  of  filing  such  claims  is  limited, 
after  which  they  are  declared  void,  as  far  as 
they  depend  on  any  act  of  Congress,  and  shall 
not  be  received  in  evidence  in  any  court  against 
any  person  claiming  by  a  grant  from  the  Unit- 
ed States. 

"These  are  laws  analogous  to  acts  of  limita- 
tion for  recording  deeds,  or  giving  effect  to  the 
awards  of  commissioners,  for  settling  claims  to 
land  under  the  laws  of  the  States;  the  time  and 
manner  of  their  operation,  and  the  exceptions 
to  them,  depend  on  the  sound  discretion  of  the 
Legislature.occording  to  the  nature  of  the  titles, 
the  situation  of  the  country, and  the  emergency 
which  calls  for  their  enactment.  Reasons  of 
sound  policy  have  led  to  the  general  adoption 
of  laws  of  both  descriptions,  and  their  validity 
cannot  be  questioned.  Cases  may  occur  where 
the  provisions  of  a  law  may  be  such  as  to  call 
for  the  interposition  of  the  courts,  but  these 
under  consideration  do  not.  They  have  been 
uniformly  approved  by  this  court,  and  ought 
to  be  considered  as  settled  rules  of  decision  in 
all  cases  to  which  they  apply.* 

The  court,  then,  in  applying  these  laws  to  a 
title  as  old  as  1787,  at  page  454,  says:  "We 
must,  then,  take  the  defendant  as  one  holding 
the  premises  in  controversy  by  a  grant  from  (he 
United  States,  and,  as  their  grantee,  entitled  to 
all  the  protection  of  the  laws  appropriate  to  the 
case."  "The  plaintiff,  therefore,  is  brought 
within  the  two  provisions  of  the  laws;  that  by 
Madame  Chancellier  not  having  filed  her  claim 
within  the  time  limited  by  law,  she  could  not 
set  up  any  claim,  under  any  act  of  Congress.or 
be  permitted  to  give  any  evidence  thereof  in 
any  court,  against  a  person  having  a  grant  from 
the  United  States,  under  the  confirmation  of 
the  commissioners  and  the  Act  of  1812." 
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In  the  case  now  before  the  court  we  have  an 
exemplification  of  the  very  evils  which  the 
court,  in  the  case  of  Strower  v.  Lucas,  con- 
sidered these  acts  of  Congress  designed  to  pre- 
vent. We  have  a  man  pointing  out  a  portion 
of  unoccupied  waste  land  as  public  land,  liable 
to  be  appropriated  by  the  location  of  a  New 
Madrid  certificate ;  and  after  it  bad  been  so  ap- 
propriated and  patented  by  the  government, we 
have  a  claim  set  up,  by  the  heirs  of  that  man, 
under  a  dormant  title,  which  had  been  held 
back, notwithstanding  the  imperative  provisions 
of  these  acts  of  Congress,  and  stating,  on  the 
face  of  their  petition,  that  it  had  never  been 
presented  to  any  of  the  tribunals  established 
for  the  investigation  of  such  titles. 

Had  the  claim  of  Mackay  been  exhibited  and 
recorded  as  the  acts  of  Congress  required, then 
the  10th  section  of  the  Act  of  3d  March,  1811 
(2  Story,  1200),  would  have  expressly  reserved 
the  land  from  sale  until  the  final  action  of  Con- 
gress upon  the  claim,  And  a  person  attempting 
to  appropriate  it,  by  The  location  of  a  New 
Madrid  certificate,  would  have  acted  with 
notice  that  such  claim  existed ;  but,  as  it  was 
not  so  recorded,  there  was  no  evidence  upon 
any  land  record  of  the  country  that  such  claim 
46*]  existed;  and  the  land  now  *claimed  ap- 
peared to  every  person  who  could  have  access 
to  these  records  to  be  vacant  public  land,  sub- 
ject to  any  disposition  which  could  lawfully  be 
made  of  any  part  of  the  public  domain. 

Mr.  Spaulding  then  proceeded  to  comment 
upon  the  Acts  of  1824  and  1828,  and  particu- 
larly upon  the  clauses  which  saved  the  rights  of 
adverse  parties;  after  which  he  took  up  the 
title  of  Lafleur  under  the  New  Madrid  grant, 
and  argued  thus: 

The  plaintiff  in  error,  having  given  in  evi- 
dence a  notice  or  application  made  by  Theodore 
Hunt,  for  the  location  of  the  certificate  of  La- 
fleur upon  the  land  in  question,  dated  in  July, 
1817,  and  a  survey  made  by  a  deputy-surveyor 
in  April,  1818,  with  the  proclamation  of  the 
President  for  the  sale  of  the  land  in  the  town- 
ship, to  take  place  in  October,  1828,  objects  to 
the  title  of  the  defendant  in  error  on  the  fol- 
lowing grounds:  1st.  That,  at  the  time  of  the 
location,  the  land  was  not  public  land.  2d. 
That,  if  it  was  public  land,  the  sale  of  it  was 
not  authorized  by  law,  and  therefore  it  was  not 
subject  to  location. 

The  first  objection  of  the  plaintiff  in  error, 
that,  at  the  time  of  the  location,  the  land 
located  was  not  public  land,  subject  to  be  lo- 
cated, is  based  upon  the  assumption  that  it  was 
Mackay's  land,  and  involves  the  consideration 
of  the  argument  made  against  the  title  of  Mac- 
kay. If,  by  the  operation  of  the  different  acts 
of  Congress,  Mackay's  negligence  had  barred 
his  claim.and  shut  out  his  evidence  of  title  from 
the  consideration  of  courts  of  justice,  the  land 
was  in  every  sense  public  land,  subject  to  such 
disposition  as  the  government  might  think  prop- 
er to  make  of  it.  To  say  it  was  still  his  land, as 
against  the  government  and  the  grantees  of  the 
government,  is  to  assert  that  his  title  remained 
valid,  notwithstanding  enactments  which  an- 
nulled it,  on  account  of  his  neglect  to  comply 
with  the  requirements  of  law.  It  is  unnecessary 
further  to  pursue  the  answer  to  this  objection 
of  the  plaintiff  in  error. 

The  second  objection,  upon  which  most 
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stress  is  laid,  is,  that  at  the  time  of  the  location 
this  land  was  not  of  the  description  liable  to 
location — that  is,  land  the  sale  of  which  was 
authorized  by  law. 

It  may  be  of  importance  to  determine,  if  we 
can,  from  the  evidence  in  this  case,  when  the 
location  was  made. 

The  plaintiff  in  error  has  fallen  into  the  mis- 
take of  supposing  that  the  notice  or  application 
for  the  location,  made  in  July,  1817,  is  tbe 
location  itself.  This  error  might  have  been 
avoided  by  an  examination  of  the  decision  made 
by  this  court  in  Bagnell  et  al.  v.  Broderick  (13 
Peters,  486).  In  that  case  the  court  held,  that 
this  notice  or  application  forms  no  part  of  the 
title,  and  is  not  part  of  the  evidence  on  which 
the  general  land  office  acted,  but  the  patent 
issued  on  the  plat  and  certificate  of  the  sur- 
veyor, returned  to  the  recorder's  office,  and 
which  was  by  him  reported  to  the  general  land 
office.  Again,  the  court  says:  "The  only  cvi 
denceof  the  location  recognized  *by  the  [*47 
government  as  an  appropriation,  was  the  plai 
and  certificate  of  the  surveyor." 

As  the  notice  or  application  is  not  the  loca 
tion,  we  next  look  to  the  survey  spread  on  th< 
record:  this  is  dated  in  April,  1818,  as  the  tiiru 
when  the  deputy  surveyor  of  the  United  Statu 
made  the  survey  on  the  ground,  but  when  tlii< 
survey  was  returned  to  the  office  of  tbe  8ut 
veyor-General,  or  when  it  was  approved  in  tha 
office,  does  not  appear,  and  especially  it  doe 
not  anywhere  appear  on  the  record  when  thj 
Surveyor-General  returned  to  the  recorder  rt 
land  titles  the  plat  with  the  notice,  designatin; 
the  tract  located,  as  required  by  the  2d  sec 
tion  of  the  act,  nor  when  the  recorder  issue 
the  patent  certificate  under  the  3d  section. 

In  this  State  of  the  evidence  it  cannot  b 
known  whether  the  survey  made  by  the  deputj 
surveyor,  although  dated  in  April,  1818,  w^ 
returned,  or,  if  returned,  was  approved  in  th 
office  of  tbe  Surveyor  General  at  any  time  ar 
terior  to  the  proclamation  by  the  President  fo 
tbe  sale  of  the  land  in  the  township. 

It  appears,  by  inspection  of  the  survey  givo 
in  evidence,  that  it  was  made  after  the  publi 
surveys  had  established  the  townships,  &c.,  a 
it  describes  the  land  as  situated  in  two  towi 
ships.  The  question,  therefore,  which  th 
plaintiff  in  error  has  attempted  to  raise,  is  nc 
presented  by  the  record.  But  it  is  not  my  pu! 
pose  to  avoid  the  discussion  of  the  question,  I 
we  can  really  get  it  into  a  tangible  form. 

The  question,  if  I  have  understood  the  argi 
ment  made  in  behalf  of  the  plaintiff  in  error,  i 
whether  the  patent  issued  to  Lafleur  is  not  vok 
because  the  survey  was  made  for  him  at  a  lire 
when  the  sale  of  the  land  was  not  authorize 
by  law. 

If  we  turn  again  to  the  language  of  the  ar! 
we  find  that  the  words  upon  which  most  sires 
is  laid — "the  sale  of  which  is  authorized  h 
law" — are  used  as  descriptive  of  the  land  to  1 
located,  and  have  no  reference  to  time.  If  tbei 
were,  then,  classes  of  land  which,  by  law,  wei 
reserved  from  sale  so  that  no  officer  of  the  gu 
eminent  could,  without  a  violation  of  law,  a 
tempt  to  sell  them,  and  there  were  other  pul 
lie  lands  in  relation  to  which  the  executive  < 
the  United  States  was  already  intrusted,  by  1jv\ 
with  the  power  to  direct  the  survey  and  sal 
so  that  no  farther  authority  was  needed,    v 
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bare  the  key  to  the  right  understanding  of  the 
words  employed  in  the  Act  of  1815. 

The  Act  of  8d  March,  1811  (2  Story,  1197), 
fe  that  which  directs  the  sale  of  the  public 
lands,  and  makes  the  reservations  from  sale.  It 
s  upon  this  act,  and  upon  those  which  establish 
land  offices  in  different  parts  of  Missouri,  and 
rrfer  to  this  for  the  direction  of  the  different 
offices,  that  the  sales  of  land  in  Missouri  have 
liken  place. 

The  8th  section  of  this  act  empowers  the 
President  to  direct  the  Surveyor-General  to 
uu*  the  public  lands  in  the  territory  of  Louisi- 
im  to  be  surveyed. 

The  10th  section  empowers  the  President  to 
direct  the  land,  when  surveyed,  to  be  offered 
for  ale,  and  prescribes  the  duties  of  the  differ- 
48*j  ent  'officers,  when  the  President  has  des- 
ignated the  days  of  sale.  This  section  reserves 
fmmsale:  1st,  section  number  16  in  each  town- 
tip:  3d.  a  tract  for  the  support  of  a  seminary 
«f  learning;  3d,  salt  springs  and  lead  mines, 
tod  lands  contiguous  thereto;  4th,  by  the  pro- 
Tito  to  the  section,  "no  tract  shall  be  offered 
for  sale,  the  claim  to  which  has  been  in  due 
time,  and  according  to  law,  presented  to  the 
rreorder  of  land  titles  in  the  district  of  Louisi- 
ana, and  filed  in  his  office,  for  the  purpose  of 
being  investigated  by  the  commissioners  ap- 
pointed for  ascertaining  the  rights  of  persons 
(liiming  lands  in  the  territory  of  Louisiana." 
This  section  authorizes  the  sale  of  the  mass  of 
public  land,  and  forbids  the  sale  of  particular 
descriptions  of  land:  we  have,  then,  the  division 
of  the  land  into  the  two  classes — those  the  sale  of 
"hich  is  authorized,  and  those  the  sale  of  which 
■s not  authorized;  and  the  Act  1815  authorizes 
locations  to  be  made  on  lands  of  one  class,  and 
not  on  lands  of  the  other. 

This  construction  is  further  sustained  by  the 
designation  of  land,  subject  to  the  location,  in 
the  present  tense:  "the  sale  of  which  is  author- 
ized by  law."  In  1815,  when  this  law  was 
passed,  a  very  large  portion  of  the  land  in  the 
territory  of  Missouri  had  not  been  surveyed,  so 
that  if  the  intention  of  Congress  was  to  make  a 
raivey  of  the  public)  lands  a  prerequisite  to  legal 
locations,  by  the  use  of  these  words,  then,  as  it 
*»  evidently  designed  to  give  a  range  for  these 
locations  as  extensive  as  the  territory,  the  lan- 
guage employed,  instead  of  being  "the  sale  of 
which  is  authorized  by  law,"  would  have  been, 
the  sale  of  which  is  or  hereafter  shall  be  author- 
used  by  law. 

As  the  act  speaks  of  the  authority  then  ex- 
isting by  law  for  the  sale  of  public  land,  it  ev- 
idently excludes  the  idea  that  the  sale  was  only 
authorized  when  the  President  had  issued  his 
proclamation  for  the  sale:  for  at  that  time  the 
President  had  never  issued  any  proclamation 
for  any  sale  in  the  territory  of  Missouri. 

The  other  interpretation  of  these  words  will, 
as  I  believe,  be  considered  as  expressing  the 
meaning  of  Congress;  that  is,  that  they  refer  to 
the  two  classes  of  land,  one  of  which  was  then 
authorized  by  law  to  be  sold,  and  the  other  was 
expressly  by  law  reserved  from  sale. 

I  am  aware  that  great  reliance  has  been  placed 
on  the  official  opinions  of  Mr.  Wirt,  when  he 

was  Attorney -General,  given  in  relation  to  these 

locations,  and  also  upon  the  opinion  of  Mr. 

Boiler,  given  upon  this  very  claim  of  Mackay. 

after  its  confirmation,  and  upon  the  opposing 
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claim.  These  were,  certainly,  gentlemen  emi- 
nent in  the  profession,  whose  opinions  are  en- 
titled !o  high  consideration,  but  still  they  are 
not  conclusive  authority. 

I  have  but  a  single  remark  to  make  upon  Mr. 
Butler's  opinion,  and  that  is,  that  he  is  totally 
mistaken  as  to  a  cardinal  fact  in  the  case.  He 
assumes  that  Mackay's  claim  was  filed  and  re- 
corded according  to  law,  so  that  the  land  was 
expressly  reserved  from  sale  by  *the  10th  [*49 
section  of  the  Act  of  1811,  and  that  therefore 
it  was  not  subject  to  location.  Now,  if  Mr. 
Butler  had  read  the  petition  on  which  the  con- 
firmation was  procured,  be  would  have  seen  it 
there  stated  that  the  claim  bad  never  been  filed 
nor  recorded  according  to  law,  and  that,  there- 
fore, the  land  was  not  only  by  law  public  land, 
but  that  it  was  not,  and  never  had  been,  re- 
served from  sale. 

On  the  opinion  of  Mr.  Wirt  I  have  to  remark, 
that  he  appears  to  have  fallen  into  the  mistake 
of  supposing  that  the  notice  or  application  of 
the  party  for  a  location  was  the  location  itself, 
and  to  have  directed  his  arguments  chiefly 
against  that  instrument.  It  is  true  that  Mr. 
Wirt  argues  against  surveys  made  under  New 
Madrid  certificates  which  did  not  conform  to 
the  lines  of  the  public  surveys;  but  it  is  to  be 
observed  that  this  conformity  to  the  public  sur- 
veys is  nowhere  required  in  the  law  which  reg- 
ulates these  locations;  and  although  it  may  be 
very  convenient,  and  be  very  consistent  with 
the  general  purposes  of  the  government,  in 
maintaining  regular  subdivisions  of  the  public 
lands,  it  is  nowhere  required  as  necessary  to 
the  validity  of  a  location. 

The  effect  produced  by  the  opinions  of  Mr. 
Wirt  was  the  passage  of  the  Act  of  26th  April, 
1822  (3  Story.  1841),  which  directed  that  loca- 
tions made  under  these  certificates,  if  made  in 
pursuance  of  the  provisions  of  the  Act  of  1815 
in  other  respects,  should  be  perfected  into 
grants,  in  like  manner  as  if  they  had  conform- 
ed to  the  sectional  or  quarter-sectional  lines  of 
the  public  surveys,  and  the  sales  of  the  frac- 
tions made  by  such  locations  should  be  as  valid  ' 
against  the  United  States  as  if  the  fractions  had 
been  made  by  rivers  or  natural  obstructions. 

The  great  argument  of  Mr.  Wirt  against  the 
locations  which  were  made  before  the  public 
surveys  was,  that  they  would  not  conform  to 
the  legal  subdivision  of  the  public  lands  when 
they  should  be  surveyed,  and  thus  confusion 
would  be  introduced  into  the  system.  Now, 
this  Act  of  1822  takes  the  location  as  made,  and 
the  confusion  as  existing ;  and  directs  the  issuing 
of  patents,  notwithstanding  this  want  of  con- 
formity to  the  lines  of  sections. 

Yet  it  is  argued,  that  because  this  act  ratifies 
the  locations  which  do  not  conform  to  the  pub- 
lic surveys,  only  when  they  are,  in  other  re- 
spects, in  pursuance  to  the  Act  of  1815,  the  ob- 
jection still  is  to  be  made,  that  they  were  made 
on  land  which  was  not  surveyed,  and  the  sale 
of  which  was  consequently  not  authorized  by 
law. 

This  is  only  coming  back  again  to  the  dis- 
cussion of  what  lands  were  authorized  to  be 
sold;  which,  I  think  I  have  shown,  was  all  not 
reserved  from  sale.  It  is  beyond  dispute  that 
the  land  in  controversy  was  not  reserved  from 
sale. 

But  what  is  the  real  extent  of  the  objection 
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we  are  considering?  It  is  this:  applications 
were  made  to  locate  portions  of  the  public 
lands  before  the  public  surreys;  locations  have 
been  so  made,  and  they  do  not  conform  to  the 
50*]  sectional  lines  when  they  have  been  •aft- 
erwards run.  The  act  of  Congress  declares 
that  this  shall  be  no  objection  to  the  locations, 
yet  it  is  agreed  now,  that  although  the  act  has 
waived  all  objections  to  the  result  produced,  it 
still  retains  the  objection  to  the  cause  which 
produced  it;  so  that,  substantially,  the  act  has 
accomplished  nothing,  and  the  United  States, 
although  they  have  sold  the  surrounding  frac- 
tions, and  have  waived  all  objection  to  the  want 
of  conformity  in  the  location  to  sectional  lines, 
and  have  patented  the  land  as  located,  may  still, 
in  all  cases  where  the  applications  were  made 
before  the  public  surveys,  come  in  and  claim 
the  land ;  or,  that  an  intruder  or  trespasser  on 
the  land  which  the  government  has  thus  pat- 
ented may  show  that  the  application  for  the 
location  of  the  land  was  thus  made  before  the 
public  surveys,  and  set  up  the  pretense  that  the 
patent  is  void, 

This  case  would  present  some  most  remark- 
able features  if  such  an  objection  could  pre- 
vail. 

Here  is  an  application  for  the  location  of  a 
tract  of  land,  bounded  on  three  sides  by  known 
Spanish  surveys,  and  to  run  to  a  point  in  the 
line  of  another  Spanish  survey.  The  only  new 
line  to  be  run  is  that  on  one  side,  which  is 
necessary  to  fix  the  quantity.  A  survey  is  made 
under  that  application  calling  for  the  town- 
ships and  ranges,  which  shows  that  the  survey 
was  not  made  before  the  United  States  surveys. 
A  patent  is  issued  by  the  government,  and  in 
a  suit  brought  by  a  purchaser  under  that  patent 
it  is  objected,  not  that  the  land  was  reserved 
from  sale;  not  that  location  could  have  been 
differently  made  if  the  government  surveys  had 
been  a  thousand  times  run;  not  that  it  does  not 
conform  to  boundaries  which  would  have  fixed 
its  limits  whenever  it  might  have  been  made 
(seeing  that  it  is  bounded  on  three  sides  by  es- 
tablished Spanish  surveys);  but  that  the  appli- 
cation was  made  prior  to  the  public  surveys, 
therefore  the  application  was  void,  and  the 
survey  was  void,  and  the  location  was  void,  and 
the  patent  was  void,  and  but  for  Mackay's  con- 
firmation, the  land  would  be  mere  vacant,  un- 
appropriated land;  and  though  an  owner  of 
part  of  the  land,  under  the  Lafleur  patent,  has 
been  more  than  twenty  years  in  possession  un- 
der the  title  of  Lafleur,  he  has  all  the  time  been 
a  mere  trespasser! 

The  case  in  which  the  validity  of  patents 
have  been  examined  in  suits  at  law,  are  too 
familiar  to  the  court  to  need  any  extended  re- 
mark from  the  counsel.  From  the  case  of 
Polk'*  Lessee  v.  Wendal,  to  the  present  time, 
the  principles  upon  which  patents  have  been 
adjudged  void  have  been  where  the  State  has 
not  had  title  to  the  land  granted;  where  the 
officer  had  no  authority  to  issue  it;  where  the 
land  has  been  appropriated  by  a  species  of  title 
which  could  not  by  law  appropriate  it;  where 
the  patent  has  issued  against  some  express  pro- 
hibition of  law,  or  for  land  reserved  from  the 
disposition  of  it  attempted  by  the  patent.  The 
patent  by  Lafleur  is  within  neither  of  these 
classes.  The  whole  of  the  objections  now  made 
to  it  would  be  answered  to  the  satisfaction  of 
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the  plaintiff  in  error,  if  the  deputy  *sur-  [*5 1 
veyor  in  1823  had  run  around  the  same  lines 
which  were  run  in  1818,  and  then  had  sat  down 
and  made  precisely  the  some  plat  and  the  same 
field-notes.  And  how  is  it  known  that  be  did 
not?  The  purchaser  under  Lafleur  gave  no 
evidence  about  a  survey.  The  survey  of  1818 
was  given  in  evidence  to  impeach  the  patent; 
the  patent  itself  implies  that  all  was  done  which 
was  necessary  to  its  being  regularly  issued. 

I  really  feel  that  I  would  be  trifling  with  the 
court  to  make  a  more  extended  argument  in 
the  case. 

The  propositions  I  maintain  are  the  following: 

1.  That  upon  this  record  the  Mackay  title 
commences,  as  against  the  defendant  in  error, 
with  the  confirmation,  as  no  document  is 
shown  anterior  to  that  confirmation ;  and  the 
confirmation  does  not,  as  against  the  defendant 
in  error,  establish  the  existence  of  any  prior 
claim. 

2.  That  if  the  existence  of  a  genuine  Spanish 
order  of  survey  should  be  assumed,  as  against 
the  defendant  in  error,  all  claim  under  it  was 
barred  by  the  acts  of  Congress. 

8.  That  if  the  existence  of  such  order  of 
survey  should  be  assumed,  whether  the  claim 
under  it  were  barred  or  not,  the  confirmation 
of  the  claim  is,  by  the  act  under  which  it  was 
obtained,  expressly  postponed  to  the  Lafleur 
title. 

4.  That  the  patent  of  Lafleur  is  the  better 
legal  title,  unless  there  is  some  defect  that  ren- 
ders the  patent  void. 

5.  That  the  Lafleur  title  is  above  exception, 
regular  and  effectual. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  first  question  in  order  is,  whether  the 
patent  to  Lafleur  is  a  valid  title  as  against  the 
United  States  when  standing  alone. 

By  the  certificate  of  the  recorder  of  land 
titles  at  St.  Louis,  Lafleur  was  entitled  to  640 
acres  of  land  in  compensation  for  lands  of  bis 
injured  by  the  earthquake  in  New  Madrid 
County.  On  this  the  survey  of  April,  1815,  is 
founded.  Its  return  .by  the  surveyor,  with 
a  notice  of  location,  to  the  office  of  the  recorder, 
was  the  first  appropriation  of  the  land ;  and  not 
the  notice  to  the  Surveyor-General's  office,  re- 
questing the  survey  to  be  made,  as  this  court 
held  in  Bagnell  v.  Broderick  (18  Peters,  450.) 

Township  45,  in  which  the  land  granted  to 
Lafleur  lies,  was  laid  off  into  sections  in  1817 
and  1818;  and  we  suppose  before  the  survey 
for  Lafleur  was  made,  as  his  patent,  and  the 
survey  on  which  the  patent  is  founded,  both 
refer  to  the  township  by  number  as  including 
the  land.  When  the  return  of  the  township 
survey  was  made  to  the  Surveyor- General's 
office  does  not  distinctly  appear,  although  it 
is  probable  it  was  after  Laneur's  location  had 
been  made  with  the  recorder. 

The  location  was  in  irregular  form,  and  alto- 
gether disregarded  the  'section  lines,  and  [*52 
ordinary  modes  of  entry  under  the  laws  of  the 
United  States.  This  circumstance  lies  at  the 
bottom  of  the  controversy.  The  general  land 
office  at  Washington  refused  to  issue  a  patent 
on  New  Madrid  locations  thus  surveyed.  The 
Secretary  of  the  Treasury  on  the  11th  of  May, 
1820,  and  again  on    the  19lb  of  June,  1820, 
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called  on  the  Attorney-General  for  his  opinion 
on  the  validity  of  such  locations  (2  Land  Laws 
and  Opinions,  9,  10);  this  officer  replied:  "  That 
the  authority  given  is  to  make  these  locations 
r«  «ny  of  the  public  lands  of  the  territory  the 
ale  of  which  is  authorized  by  law:  but  the 
ale  is  not  authorized  by  law  until  the  sectional 
Goes  are  run,  and  consequently  all  locations 
previously  made  by  these  sufferers  are  unau- 

i  thoriied. 

To  cure  this  defect,  the  Act  of  1822  was 

i  passed,  which  provides  that  locations  made  be- 

!  fore  that  time,  under  the  Act  of  1815,  if  made 
in  pursuance  of  the  act  in  other  respects,  should 

i  be  perfected  into  grants  in  like  manner  as  if 
they  had  conformed  to  the  sectional  and  quar- 
ter sectional  lines  of  the  public  surveys;  and 
that  the  fractions  previously  created  by 
Waiiens  should  be  deemed  legal  fractions,  sub- 
ject to  sale.  But  that  after  the  passing  of  the 
m  (26th  April,  1822).  no  location  of  a  New 
Madrid  claim  should  be  permitted  that  did  not 
conform  to  the  sectional  and  quarier-sectional 
Goes.  The  opinion  of  the  Attorney-General 
appears  to  have  been  favorable  to  locations  in 
conformity  to  the  public  surveys  actually  made 
before  their  return;  until  returned,  however, 
rad  received  at  the  Surveyor-General's  office, 
they  could  not  be  recognized  as  legal  public 

i  sorters;  and  in  this  sense  Congress  obviously 
srted  on  the  opinion,  and  course  of  the  general 

:  had  office  in  pursuance  of  it 

i  The  principal  difficulties  standing  in  the  way 
"f  swing  patents  seem  to  have  been  the  follow- 
ing: There  were  New  Madrid  locations  made  on 
unds  not  then  surveyed ;  locations  made  after 
the  lands  had  been  surveyed,  but  before  the 
mrreys  were  returned;  and  locations  made  on 
lands  surveyed,  and  the  surveys  returned;  in 
«ch  case  disregardf  ul  of  the  section  lines.  But 
»D  of  them  were  on  lands  that  had  been  sur- 
veyed, and  the  surveys  duly  returned  and 
sanctioned,  when  the  Act  of  1822  was  passed. 
On  this  state  of  facts  Congress  acted.  No  dis- 
tinction was  made  among  the  claimants;  all 
fractions  created  by  prior  locations,  in  existing 
pablic  surveys,  were  declared  legal  and  subject 
to  sale;  the  fractions  produced  could  not  be 
legal  unless  the  locations  producing  them  were 

|  equally  go.    In  this  respect,  therefore,  such 

J  locations  were  binding  on  the  United  States 
from  the  date  of  the  act.  It  is  insisted,  how- 
ever, that  until  section  No.  45  had  been  offered 
for  sale  by  the  proclamation  of  the  President 
■o  entry  could  be  made  on  it  by  a  New  Madrid 
warrant;  and  in  this  respect  Lafleur's  location 
was  void  before,  and  not  cured  by  the  Act  of 
1S28,  but  expressly  excepted:  that  Congress 

i  ooly  acted  on  one  defect,  that  of  disregarding 

;  the  sectional  lines,  and  excluded  all  others. 
Township  No.  45  was  first  advertised  for  sale 
hi  1888. 

US']  *In  addition  to  what  has  been  said  in 
answer  to  the  argument,  it  may  be  remarked 
th»*  the  New  Madrid  sufferers  were  preferred 
enraaanta;  like  others  having  a  legal  preference, 
toy  had  a  right  to  buy  so  soon  as  the  officers 
°*  *»*  government  had  by  law  the  power  to 
*°*»*Bd  sales  could  be  made  founded  on  public 
***•«)«•  It  could  not  have  been  intended  by 
Coapess  that  the  sufferer  should  surrender  hfc 
™JJ2~  claim,  get  his  warrant  frosa  the  re- 
«**f,  and  then  be  compelled  to  wait  until 
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after  the  public  sole,  which  might  sweep  all 
the  lands  out  of  which  he  could  obtain  a  new 
home.  And  so  the  Act  of  1815  was  construed 
and  acted  on  at  the  general  land  office.  No 
objection  seems  to  have  been  made  there  on  the 
ground  that  these  claims  had  been  entered  on 
lands  not  previously  offered  for  sale  at  auction; 
as  the  President  might  or  might  not  order  the 
sale.  We  think  this  plainly  inferable  from 
the  following  order.  On  the  9th  of  April, 
1818,  an  act  was  passed  limiting  applications  to 
the  recorder,  for  New  Madrid  warrants  of  sur- 
vey to  the  1st  of  January,  1819.  The  commis- 
sioner of  the  land  office  here  wrote  to  the  recorder 
at  St.  Louis,  inclosing  a  copy  of  the  act,  a  few 
days  after  it  was  passed,  saying: 

"  This  act  authorizes  the  reception  of  claims 
to  the  1st  of  January  next;  but,as  several  pub- 
lic sales  will  take  place  previous  to  that  day, 
you  must  not  issue  any  patent  certificates  to 
those  claimants  after  the  commencement  of 
such  sales,  unless  the  claimant  produces  a 
certificate  from  the  register  of  the  land  office, 
to  show  that  the  land  has  not  been  sold. 
Should  you  issue  any  patent  certificate  to 
those  claimants  previous  to  the  public  sales, 
you  will  furnish  the  register  of  the  land 
office  for  the  district  in  which  the  lands  lie 
with  a  list  of  the  tracts  for  which  you  have 
issued  patent  certificates,  that  he  may  reserve 
them  for  sale." 

The  8d  section  of  the  Act  of  1815  makes  it 
the  duty  of  the  recorder  to  deliver  to  the 
claimant  a  certificate  stating.the  circumstances 
of  the  case:  that  is,  that  the  claim  had  been 
allowed,  surveyed,  and  recorded  in  due  form, 
and  that  he  was  entitled  to  a  patent  for  the 
tract  designated :  this  was  to  be  filed  with  the 
recorder  if  satisfactory  to  the  claimant.  Then 
the  recorder  was  bound  to  issue  the  "patent 
certificate,"  above  spoken  of,  in  favor  of  the 
party,  which,  being  transmitted  to  the  commis- 
sioner of  the  general  land  office,  entitled  the 
claimant  to  a  patent  from  the  United  States. 

By  the  foregoing  instructions,  patent  certifi- 
cates, previous  to  the  public  sales,  were  con- 
templated as  due  to  claimants  for  lands  entered 
but  not  previously  offered  for  sale;  and  we 
cannot  doubt  did  exist  in  large  numbers.  They, 
of  course,  were  sanctioned  at  the  land  office. 
Nor  is  the  consideration  of  this  question  pre- 
sented to  this  court  for  the  first  time.  Pettfer's 
claim,  in  the  case  of  Stoddard  v.  Chambers  {2 
How.  K.,-817),  was  like  this  in  all  its  features 
except  one.  It  bad  been  located  on  the  same 
land,  covered  by  Bell's  concession  made  by 
the  Spanish  government,  which  had  been  filed 
and  "recorded  in  1808,  but  not  recom-  [*54 
mended  for  confirmation  by  the  commissioners 
at  St.  Louis,  for  want  of  occupation  and  culti- 
vation. By  the  Act  of  1811,  until  the  decision 
of  Congress  was  had,  the  land  covered  by  the 
Spanish  claim  could  not  be  offered  for  sale,  and 
this  restriction  was  continued.  Pettier^  New 
Madrid  location  was  made  in  1818,  on  the  land 
reserved  from  sale  in  favor  of  Bell's  concession, 
and  this  court  held  the  New  Madrid  location, 
and  the  patent  founded  on  it,  void,  because  the 
sale  of  the  land  "  was  not  authorized  by  law," 
and  the  title  of  Pettier  in  violation  of  the  Act 
of  1815.  But  the  court  says:  "  Had  the  entry 
been  made  or  the  patent  issued  after  the  20th 
of  May,  1829,  when  the  reservation  ceased,  and 
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before  it  was  revived  by  the  Act  of  1832,  the 
title  of  the  defendant  could  not  be  contested. 

For  the  reasons  assigned,  the  court  was  of 
opinion  Pettier*s  claim  would  have  been  valid 
had  Stoddard's  not  been  interposed.  It  also 
lies  in  Township  No.  45.  So  our  opinion  is 
that  Lafleur's  claim  was  rendered  valid  by  the 
Act  of  1822,  unless  it  can  be  overthrown  by 
the  interposition  of  Mackay's. 

2.  This  raises  the  inquiry  into  its  validity  in 
opposition  to  Lafleur's.  That,  standing  alone, 
Mackay's  was  valid  against  the  Unitecf  States, 
is  in  effect  decided  by  this  court  in  Pollard  v. 
Kibbe  (14  Peters,  855),  and  PoUurd  v.  File*  (2 
How.,  601),  and  is  free  from  doubt. 

Lafleur's  location  was  made  in  1818,  and 
his  patent  issued  in  1827.  Mackay's  claim  was 
first  filed  for  adjudication  before  the  District 
Court  (U.  8.)  of  Missouri  in  1829.  Up  to  this 
date  it  had  stood  as  an  incomplete  claim,  re- 
quiring confirmation  by  this  government  before 
the  title  could  pass  from  the  United  States;  to 
accomplish  which  a  decree  in  its  favor  was  sought 
in  the  District  Court, and  finally  obtained  here  on 
appeal;  in  confirmity  to  which  a  patent  was 
obtained. 

As  the  proceeding  under  the  Act  of  1824 
was  ex-parte,  Lafleuf  was  not  bound  by  it  any 
further  than  the  legislation  of  Congress  affected 
his  rights;  and  the  question  is,  how  far  were 
they  protected  as  against  incomplete  titles 
brought  before  the  District  Court. 

By  the  Act  of  March  2d,  1805,  sec.  4,  certain 
French  and  Spanish  claimants  were  directed,  on 
or  before  the  1st  day  of  March,  1806,  to  deliver 
to  the  register  of  the  land  office,  or  recorder  of 
land  titles,  within  whose  district  the  land  might 
lie.  every  grant,  order  of  survey,  deed,  con- 
veyance, or  other  written  evidence  of  claim,  to 
be  recorded  in  books  kept  for  the  purpose. 
"  And  if,"  says  the  act,  "  such  person  shall 
neglect  to  deliver  such  notice  in  writing  of  his 
claim,  or  cause  to  be  recorded  such  written  evi- 
dence of  the  same,  all  his  right,  so  far  as  the 
same  is  derived  from  the  two  first  sections  of 
this  act,  shall  become  void,  and  forever  there- 
after be  barred;  nor  shall  any  incomplete  grant, 
warrant,  order  of  survey,  deed  of  conveyance, 
or  other  written  evidence;  which  shall  not 
be  recorded,  as  above  directed,  ever  after  be 
considered  or  admitted  as  evidence,  in  any 
55*)  *court  of  the  United  States,  against  any 
grant  derived  from  the  United  States. " 

By  the  Act  of  April  21, 1806,  sec.  8,  supple- 
mental to  the  Act  of  1805,  the  time  for  tiling 
notices  of  claims  and  the  evidence  thereof  was 
extended  to  the  first  day  of  January,  1807;  but 
the  rights  of  such  persons  as  shall  neglect  so 
doing  within  the  time  limited  by  the  act,  it  was 
declared  should  be  barred,  and  the  evidence  of 
their  claims  never  after  be  admitted  as  evi- 
dence, in  the  same  manner  as  had  been  pro- 
vided by  the  4th  section  of  the  act  to  which 
that  was  a  supplement. 

By  the  5th  section  of  the  Act  of  March  8, 


07y 


1807,  further  time  for  filing  notices  and  evi- 
dences of  claims  was  given  till  the  1st  day  of 
July,  1808.  But  all  benefit  was  cut  off  from 
the  claimant  if  he  failed  to  give  notice  of  his 
claim  and  file  his  title  papers;  so  far  as  the  acts 
of  Congress  operated  in  giving  the  title  any 
sanction  through  the  agency  of  commissioners 
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and  ever  after  the  first  of  July,  1808,  the  claim 
was  barred. 

It  is  insisted,  however,  Mackay's  claim  is  not 
embraced  by  the  Act  of  1805,  and  to  which  the 
Acts  of  1806  and  1807  refer.  The  Act  of  lSOi 
does  govern  the  future  legislation,  interposing 
a  bar.  By  section  4,  French  or  Spanish  grants 
made  and  completed  before  the  1st  day  of  Oc- 
tober. 1800,  might,  or  might  not,  be  filed;  a? 
the  treaty  of  1803  confirmed  them,  they  needed 
no  further  aid.  But  complete  grants  issued 
after  the  1st  day  of  October,  1800.  and  incom- 
plete titles,  bearing dateafter  that  time,  "shall 
be  filed,"  says  the  act.  Mackay's  claim  is  of 
neither  description;  it  was  an  incomplete  title, 
being  a  permit  to  settle  and  warrant  of  survey. 
without  any  settlement  or  survey  having  been 
made,  but  dated  before  the  1st  of  October,1800. 

The  Act  of  1805,  section  4,  further  provides 
that  every  person  claiming  lands  by  virtue  of 
the  two  first  sections  of  that  act,  should,  by 
the  1st  day  of  March,  1806,  file  his  notice  of 
claim,  title  papers,  &c,  otherwise  the  claim 
should  be  barred.  Mackay's  claim  "  was  a 
duly  registered  warrant  of  survey."  within  the 
words  of  the  1st  section  of  the  act.  That  the 
United  States  had  the  power  to  pass  such  a  law 
we  think  free  from  doubt;  it  being  analogous 
to  an  ordinary  act  of  limitation,  as  this  court 
held  in  Strollier  v.  Luca*  (12  Peters,  448),  to 
which  nothing  need  be  added  here. 

As  to  the  United  States,  and  all  persons 
claiming  under  them,  Mackay's  claim  stood 
barred  from  the  1st  of  July,  1808.  until  tbq 
passing  of  the  Act  of  May  26,  1824,  by  which 
the  bar  was  removed,  so  far  as  the  government 
was  concerned.  The  time  for  filing  claims 
under  this  act  was  extended  by  another  passed 
in  1826.  and  again  by  that  of  May  24,  1828,  to 
the  26th  day  of  May,  1829;  before  the  expira- 
tion of  which  time  Mackay's  claim  was  filed  in 
the  District  Court  (U.  S.)  of  Missouri,  and 
eventually  confirmed  in  this  court  on  appeal: 
And  the  question  is,  did  the  Acts  of  1824  and 
1828,  ana  "the  proceeding  bad  under  [*5fl 
them,  affect  Daflcur's  title?  By  the  11th  sec- 
tion of  the  Act  of  1824  it  is  provided.  "  That 
if  in  any  case  it  shall  so  happen  that  the  lands, 
tenements,  or  hereditaments  decreed  to  anv 
claimant  under  the  provisions  of  this  act,  shall 
have  been  sold  by  the  United  States,  or  other- 
wise disposed  of,  it  shall  be  lawful  for  the  part; 
interested  to  enter  the  like  quantity  of  lands, 
in  parcels  conformable  to  sectional  divisions 
and?  subdivisions,  in  any  land  office  in  the 
State  of  Missouri." 

The  Act  of  1828,  to  continue  in  force  the 
Act  of  1824  for  a  limited  time,  and  to  amend 
the  same,  declares  (in  section  2):  "That  the 
confirmations  had  by  virtue  of  said  act,  and 
the  patents  issued  thereon,  shall  operate  only 
as  a  relinquishment  of  title  on  part  of  the 
United  States,  and  shall  nowise  affect  the  righl 
or  title,  either  in  law  or  equity,  of  adverse 
claimants  of  the  same  land." 

The  foregoing  are  the  conditions  on  which 
the  bar  was  removed;  these  Congress  certainly 
had  right  to  impose,  and  thereby  give  a  prefer- 
ence to  an  intervening  title  acquired  during  the 
existence  of  the  bar. 

Laflcur  was  a  claimant,  with  a  good  title  in 
equity,  when  the  Act  of  1824  was  passed;  the 
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he  well  might  perfect  into  a  patent,  as  his 
equity  was  expressly  protected  by  the  Act  of 
3828,  and  by  implication  in  that  of  1824  (sec- 
I  lion  11);  neither  the  patent  or  entry  was  af- 
fected by  the  proceedings  had  on  Mackay's 
tlaim  in  the  District  Court  of  Missouri  and  in 
this  court;  nor  by  his  patent  issued  pursuant 
thereto.  It  follows  Laneur's  is  the  better  title, 
Hid  that  the  decision  of  the  Supreme  Court  of 
Missouri  must  be  affirmed. 

Mr.  Justice  McKinley: 

I  dissent  from  the  opinion  of  the  majority  of 
the  court,  in  this  case,  for  the  following  reasons: 

First.  According  to  the  Act  of  the  17th  of 
February,  1815,  chap.  198,  "persons  owning 
lands  in  the  County  of  New  Madrid,  in  the 
Hiasmiri  territory,  with  the  extent  the  said 
Itounty  had  on  the  10th  day  of  November,  1813, 
and  whose  lands  have  been  materially  injured 
by  earthquakes,  shall  be,  and  they  are  hereby 
Authorized  to  locate  the  like  quantity  of  land 
m  any  of  the  public  lands  of  said  territory, 
Jibe  sale  of  which  is  authorized  by  law."  The 
[lection  lines  of  the  land  bad  not  been  run  on 
the  7th  of  July,  1817,  when  the  location  on  the 
h'ew  Madrid  certificate,  under  which  Gamble 
tlahns,  was  made.  The  sale  of  the  land,  in- 
cluding this  location,  was  not  authorized  by 
Jaw  until  the  year  1828.  The  1st  section  of 
Ihe  Act  of  the  28th  April,  1822,  chap.  40,  could 
kot  have  legalized  the  location,  because  the 
Imd  was  not  then  subject  to  sale;  and  because 
that  section  only  authorized  grants  to  issue  in 
tke  manner  as  if  the  location  had  conformed 
h  the  sectional  or  quarter-sectional  lines  of  the 

iblic  surveys,  if  made  in  other  respects,  in 

nuance  of  the  Act  of  the  17th  of  February, 
*15.      Now,  as  the  location  had    not   been 

7*]  *made  in  pursuance  of  that  act ;  and,  as 

2.1  section  of  the  Act  of  the  26th  of  April, 

?22,  declared   "That  hereafter  the  holders 

locators  of  such  warrants  shall  be  bound 

locating  them,  to  conform  to  the  sectional 

'  quarter-sectional  lines  of  the  public  sur- 
veys, as  nearly  as  the  respective  quantities  of 
|1be  warrants  will  admit,  and  all  such  warrants 
•ball  be  located  within  one  year  after  the  pass- 
age of  this  act;  in  default  whereof  the  same 
shall  be  null  and  void;  '  and  as  no  location  and 
survey  were  made  in  conformity  with  the  2d 
action,  the  warrant,  survey,  and  patent,  are 
utterly  void.  (3ee  Lindsey  v.  Miller,  6  Peters, 
«75.) 

Second.  The  decree  confirming  the  claim  of 
Xackay's  heirs,  by  the  Supreme  Court  of  the 
United  States,  under  the  treaty,  was  a  full  and 
ample  admission  that  the  United  States  had  no 
right  to  the  land  covered  by  that  claim.  The 
title  which  they  acquired  to  this  land,  under 
the  treaty,  was  therefore  held  by  them  in 
trust  for  Mackay's  heirs,  or  any  other  person 
having  a  better  title  under  the  treaty.  The 
decree  of  confirmation  related  back  to  the  date 
of  the  concession,  by  the  Spanish  government, 
to  Mackay,  and  made  the  title  as  complete  as 
if  it  had  been  completed  by  that  government 
before  the  treaty,  notwithstanding  the  several 
intervening  acts  of  limitation  passed  by  Con- 
gress. 

Third.  The  location,  survey,  and  patent, 
under  which  Gamble  claimed,  being  void,  the 
Uth  section  of  the  Act  of  the  26th  of  May, 
Howabd  3. 


1824,  chap.  173,  did  not  apply  to  this  case. 
Because,  in  the  language  of  the  section,  it  did 
not  "  so  happen  that  the  land  "  had  been  sold 
or  otherwise  disposed  of  by  the  United  States. 
Therefore,  Mackay's  heirs,  or  those  claiming 
under  them,  were  not  authorized,  and  much 
less  bound  to  enter  other  land  in  lieu  of  that 
confirmed  and  granted  to  them  by  the  decree 
and  patent. 

Mr.  Justice  Story  and  Mr.  Justice  Wayne 
concur  in  these  reasons. 

Cited— 4  How..  458 :  8  How.,  362:  12  How..  75;  6 
Wall.,  150;  9  Wall.,  197;  13  Wall.,  102;  19  Wall.,  633; 
2  Otto,  712.  713. 


JAMES  N.  and  LEVI  DICKSON.  Plaintiff*. 

e. 

WILLIAM  H.  WILKINSON,  Administrator 
of  John  T.  Wilkinson,  Deceased. 

After  judgment  against  administrator, execution, 
return  and  sci.  fa.  to  show  cause  against  execu- 
tion de  bonis  propriis,  too  late  to  plead  defects 
in  first  sci.  fa.— judgment  by  default  is  admis- 
sion of  assets— matter  in  bar  to  original  action 
cannot  be  pleaded  t>»  a  sci.  fa. — demurrer 
reaches  no  furttter  back  than  proceedings  in 
fieri. 

There  was  a  Judgment  against  an  administrator 
of  assets  quando  acciderint. 

Upon  this  judgment  a  scire  facias  was  Issued,  con- 
taining an  averment  that  goods,  chattels,  and  as- 
sets had  come  to  the  hands  of  the  defendant. 

Upon  this  scire  facias  there  was  a  judgment  by 
default;  execution  was  Issued,  and  returned  nulla 
bona. 

A  scire  facias  was  then  accorded  against  the  ad- 
ministrator to  show  cause  why  the  plaintiffs  should 
not  have  execution  de  bonis  propriis. 

It  was  then  too  late  to  plead  that  the  averment  in 
the  first  xcire  facias  did  not  state  that  the  assets  had 
come  Into  the  hands  of  the  administrator  subse- 
quent to  the  judgment  quando. 

A  judgment  by  default  against  an  executor  or 
administrator  Is  an  admission  of  assets  to  the  ex- 
tent charged  In  the  proceeding  against  him. 

•If  a  party  fail  to  plead  matter  In  bar  to  the  [*58 
original  action,  and  judgment  pass  against  him,  he 
cannot  afterwards  plead  It  In  another  action  found- 
ed on  that  judgment ;  nor  in  a  scire  facias. 

A  demurrer  reaches  no  further  back  than  the 
proceedings  remain  In  fieri,  or  under  the  control  of 
the  court. 

THIS  case  came  up  from  the  Circuit  Court 
of  the  United  States  for  the  Middle  Dis- 
trict of  Tennessee,  upon  a  certificate  of  divis- 
ion in  opinion  between  the  judges. 

All  the  facts  which  are  necessary  to  an  un- 
derstanding of  the  point  are  stated  in  the  cer- 
tificate, as  follows: 

The  plaintiffs,  at  September  Term,  1837, with 
the  defendant's  consent,  had  a  judgment  of 
assets  quando  acciderint.  On  the  2d  of  Octo- 
ber, 1888,  upon  their  suggestion  of  assets  come 
to  the  defendant's  hands,  a  scire  facias  was 

Notk. — When  a  Judgment  against  an  administra- 
tor is  an  admission  of  assets — when  execution  can  is- 
sue against  his  property  for  debts  of  the  deceased. 

A  Judgment  by  default  against  an  executor  or 
administrator  is  an  admission  of  assets  to  the  ex- 
tent charged  in  the  proceedings  against  him,  and 
binds  his  own  personal  and  real  estate  as  fully  as  If 
the  debt  were  bis  own.  In  re  Hlggins,  2  Glf .,  5)13. 8. 
C  7  Jur.  (N.  S.),402;  Mason  v.  Peter,  1  Munf.  (Va.(, 
437;  Piatt  v.  Bobbins,  1  Johns.  Cas.,  276;  Dickson  v. 
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accorded  them  to  be  made  known  to  the  de- 
fendant to  show  cause  why  they  should  not 
have  execution  of  those  assets.  This  setre  fa- 
cia* was  issued  on  the  10th  of  January,  1839, 
and  after  reciting  the  judgment  quando,  it  con- 
tained the  following,  and  no  other,  averment  of 
the  coming  of  assets  to  the  defendant's  hands: 
"And  whereas,  afterwards,  to  wit,  on  the  2d 
day  of  October,  1838,  it  was  suggested  to  the 
said  court,  on  behalf  of  the  said  plaintiffs,  that 
goods,  chattels,  and  assets  had  come  to  the 
hands  of  the  defendant,  sufficient  to  satisfy  the 
said  judgment;  and  it  was  thereupon  ordered 
by  said  court  that  a  scire  facial  issue,  and  we 
therefore  hereby  command  you,  &c."  This 
writ  was  made  known  to  the  defendant,  and 
the  plaintiffs  thereupon,  by  his  default,  at  Sep- 
tember Term,  1839,  had  judgment  of  execu- 
tion of  the  intestate's  goods  in  the  defendant's 
hands  to  be  administered,  if  so  much,  and  if 
not,  then  the  costs  de  bonis  propriis.  On  the 
9th  of  October,  1839,  execution  was  issued  ac- 
cordingly, and  returned  to  March  rules,  1840, 
nulla  bona,  except  as  to  the  costs,  which  were 
levied  de  bonis  propriis.  A  scire  facias  was  now 
accorded  against  the  defendant  to  show  cause 
why  the  plaintiffs  should  not  have  execution  of 
their  demand  de  bonis  propriis:  and  this  writ 
was  issued,  made  known  to  the  defendant,  and 
returned  to  September  Term,  1840,  when  he 
appeared,  and  pleaded  to  it  fully  administered, 
and  a  special  plea,  that  the  insolvency  of  the 
intestate's  estate  had  been  suggested  to  the 
proper  Tennessee  authority,  and  a  bill  in  equity 
tiled  in  a  State  court  to  administer  his  effects 
according  to  the  laws  of  Tennessee.  To  these 
pleas  the  plaintiffs  demurred,  and  on  the  argu- 
ment of  the  demurrer  the  defendant's  counsel, 
against  awarding  execution  de  bonis  propriis, 
showed  for  cause  that  the  judgment  by  default 
upon  the  first  scire  facias  did  not  establish  the 
fact  that  any  goods,  &c.,  had  come  to  the  de- 
fendant's hands  since  the  judgment  of  assets 
quando  acciderint,  because  the  said  first  scire 


facia*  did  not  aver  that  goods,  &c.,  had  come 
to  the  defendant's  hands  since  the  said  judg- 
ment quando,  but  only  that  those  goods  bad 
come  to  his  hands,  without  saying  when,  and 
a  judgment  by  default  only  admits  such  facts 
as  are  alleged ;  that  unless  the  record  [*59 
showed  that  assets  had  come  to  his  hands  since 
the  said  judgment  quando.  and  that  such  assets 
had  been  eloigned  and  wasted,  no  execution 
could  issue  against  the  defendant  to  be  levied 
de  bonis  propriis.  And  the  counsel  for  the 
plaintiffs  insisted  that  advantage  should  have 
been  taken  of  the  alleged  defect  in  the  first 
scire  facias  at  the  term  to  which  it  was  returna- 
ble, and  returned,  by  plea  or  demurrer;  that 
the  judgment  by  default  was  a  waiver  of  errors 
in  the  process,  and  so  that  the  said  error,  if  it 
be  one,  could  not  be  reached  by  the  demurrer 
aforesaid. 

"And  upon  said  point,  whether  advantage 
could  be  taken  of  the  aforesaid  defective  aver- 
ment in  the  first  scire  facias,  upon  the  plaintiff's 
demurrer  to  the  defendant's  pleas  to  the  second 
scire  facias,  the  opinions  of  the  judges  are  op- 
posed. 

"  And  it  is  thereupon  ordered  that  the  fore- 
going statement  of  facts,  involving  said  point, 
upon  which  said  disagreement  occurs,  made 
under  the  direction  of  the  judges,  and  at  the  re- 
quest of  the  plaintiffs  by  their  attorney,  be  cer- 
tified to  the  Supreme  Court  for  their  opinion 
upon  said  point,  according  to  the  act  of  Con- 
gress in  that  case  made  and  provided." 

The  case  was  argued  by  Mr.  Francis  BritUej 
for  the  plaintiffs,  who  made  the  following 
points: 

1.  The  first  scire  facias  was  sufficiently  ac- 
curate as  to  form.  It  avers  that  on  the  4th  of 
September,  1837,  judgment  was  rendered  for 
the  plaintiffs  against  the  assets  quando  accider- 
int. It  then  avers  that  afterwards,  on  the  2d 
of  October,  1838  (more  than  a  year),  the  plaint- 
iffs suggested  that  assets  had  come  into  the 
hands  of  the  defendant,  sufficient  to  satisfy  the 


Wilkinson,  3  How.,  67;  Moore  v.  Martlndale,  2 
Blatobf.  (Ind.),  353;  Ervlng-  v.  Peters,  8  Term  R., 
686. 

So  a  confession  of  judgment.  Rug-glee  v.  Sher- 
man. 14  Johns.,  446:  People  v.  Judges  of  Brie,  4 
Cow..  446. 

And  If  the  assets  be  not  found,  the  officer  mar  re- 
turn a  devastavit,  and  the  plaintiff  may  at  onoe  Is- 
sue execution  de  bonis  propriis.    Id. 

But  see,  contra,  Moore  v.  Kerr,  10  Berg.  &  R.,  848 ; 
Hussey  v.  White,  Id.,  848. 

But  where  an  administrator  gives  Judgment  by 
confession,  which  Judgment  is  afterward  reversed, 
he  is  not  precluded  from  showing  afterward  a  want 
of  assets  at  that  time.  Green  v.  Stone,  1  Hair.  &  J. 
(Md.),  406. 

Iu  a  suit  against  an  executor  or  administrator  in 
his  representative  capacity,  the  Judgment  must  be 
de  bonis  tesUUoris,  except  when  he  pleads  ne  un- 
ques  executor,  or  a  release  to  himself,  and  the  pleas 
are  found  against  him.  Justices,  &c,  v.  Sloan,  7 
Ga.,  31 ;  Siglar  v.  Haywood,  8  Wheat.,  OTA ;  Jameson 
v.  Martin,  3  J.  J.  Marsh.  (Ky.),  330 ;  Stone  v.  Kauf- 
man, 26  Ark.,  188. 

But  an  action  at  law  by  a  legatee,  against  an  ex- 
ecutor, for  a  legacy,  on  the  executor's  promise  to 
fiay  it,  must  be  brought  against  the  executor  In  his 
ndivldual,  not  In  bis  representative  character; 
and  the  Judgment  in  such  case  must  be  de  bonis 
propriis.  Kayser  v.  Disber,  9  Leigh  ( Va.),  867 ;  Pet- 
tlgrew  v.  Pettlgrew,  1 8tew.  (Ala.),  580. 

So  an  administrator  who  gives  an  obligation, 
signing  as  administrator.  Is  personally  bound,  and 
judgment  Ispmperly  rendered  against  htnvrti  bonis 
propriis.  Carter  v.  Thomas,  8  Ind..  213;  Ellis  v. 
Merriman,  6  B.  Mon.  (Ky.),  286. 
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And  so,  where  a  cause  of  action  is  alleged  to  have 
accrued  after  the  decease  of  the  testator,  and  the 
executor  might  sue  In  his  own  right.  Moulton  v. 
Wendell,  37  N.  H.,  406. 

A  judgment  in  a  common  law  action  against  an 
executor  or  administrator  is  only  a  Judgment 
against  the  estate  and  does  not  bind  hlra  personally. 
Burd  v.  McGregor,  2  Grant's  Cas.  (Penn.),  358. 

And  while  suoh  a  judgment  is  conclusive  as  to 
the  personal  estate,  it  is  only  prima  facie  as  to  the 
realty.  Theonly  importance  of  a  Judgment  against 
the  administrator,  bo  far  as  an  interest  in  the  real- 
ty is  concerned,  is  that  it  is  prima  facie  evidence 
of  a  debt  due  by  the  estate,  and  the  foundation  for 
a  proceeding  to  try  whether  or  not  the  resit)  i* 
chargeable  with  it.  Steele  v.  Limberger,  59  Penn. 
St..  HOS;  Estate  of  Schroedcr,  46  Cal..  304;  Hopkln* 
V.  Stout.  «  Bush.  (Ky.),  375;  Longstun  v.  Aboey.  a 
Miss.,  1B1  ;  Packwood  v.  Elliott,  hi..  504. 

A  judgment  against  an  administrator  or  exerti- 
tor  is  never  conclusive  against  the  heirs  or  devisees 
Alston  v.  Munford,  1  Brock., 366;  Walthaur v.tios- 
sar,  33  Penn.  St.,  259;  Sargent  V.  Davis,  3  La.  Ann.. 
353;  Duvall  v.  Green,  4  Harr.  &  J.  (Md.).  370:  Mi- 
Cov  v.  Nichols,  5  Miss.  (4  How.),  31;  Robertson  > 
Wright,  17  Gratt.  (Va.),  534. 

A  Judgment  against  an  administrator  Is  conclu- 
sive only  as  to  personalty.  Walthaur  v.  Goatar, « 
Penn.  St.,  259. 

And  it  is  a  Hen  only  upon  the  property  in  the 
hands  of  the  administrator,  and  not  upon  the  real 
estate  of  the  ancestor.  Treadwi-ll  v.  Horndon.  *1 
Miss..  38. 

It  Is  prima  facie  evidence  against  the  real!' 
kins  v.  MeCann,  19  111.,  113;  Sergeant  v.  Kwlug.  •* 
Penn.  St.,  158. 
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jadgment.  These  two  facts  together  form  the 
connected  proposition,  that  assets  had  come  into 
the  hands  of  the  defendant  since  the  judgment 
paado.  In  the  case  of  Piatt  v.  Robins  et  at. 
(1  Johns.  C,  276)  there  is  no  better  averment; 
ret  no  objection  was  taken  to  the  form.  "Di- 
verse goods  and  chattels  which  were  of  the  in- 
testate, to  the  amount  of  the  damages  recovered, 
bad  come  to  the  hands  of  the  defendants,"  is 
the  language  in  that  case. 

2  If  the  averment  in  the  first  scire  facia*  be 
imperfect,  the  objection  cannot  now  be  taken ; 
it  ihould  have  been  made  by  plea  when  that 
writ  was  returnable.  The  general  rule  is,  that 
if  t  party  do  not  avail  himself  of  the  oppor- 
i  tunity  of  pleading  matter  in  bar  to  the  original 
i  action,  he  cannot  afterwards  plead  it,  either  in 
Mother  action  founded  on  it,  or  in  a  scire  facias. 
{Cooky.  Jones,  2Cowper,727;  Wheatley  v.  Lane. 
1  Saunders.  216,  note  8,  by  Williams.) 

3.  The  defendant  cannot  plead  any  plea  to 
the  second  scire  facias  which  puts  his  defense 
upon  the  want  of  assets;  for  such  plea  would 
i  be  contrary  to  what  is  admitted  by  his  default 
|  is  the  first  scire  facias.  The  default  is  an  ad- 
,  mission  of  assets.  (TWO,  v.  Edwards,  6  Modern, 
M8;  Sock  v.  Leighton,  1  8alk.,  810;  Piatt  v. 
Soiitu eial.,1  Johns.  Cas. ,276 ; 8keUon  v.  Haw- 
ling.  1  Wilson,  258;  Buggies  et  al.  v.  Sherman, 
60*]  *H  Johns.,  446;  The  People  v.  The  Judges 
'■/Erie  County,  4  Cowen,  446.)  This  lost  case 
•hows  the  practice  to  be  to  issue  execution  de 
few  propriis,  whether  nulla  bona  or  devastavit 
be  returned  by  the  sheriff.  (Iglehart  v.  Slate, 
fir  the  use  of  Mackabin,  2  Gill  &  Johns.,  235; 
dnfith  v.  Chew,  8  Serg.  &  Rawle,  17.)  A.cog- 
**U  actionem,  by  executor,  is  an  admission  of 
aaeto.    (Den  v.  De  Hart,  1  Halstead,  450.) 

i.  The  point  raised  by  the  special  plea  is  as 
to  the  effect  of  the  proceeding*1,  in  insolvency 
o  the  local  courts.  If  the  proceeding  be  in  the 
nature  of  a  commission  of  insolvency,  then  the 
pendency  of  such  commission  is  no  bar  to  a 
>w  facta*  against  the  administrator,  in  a  judg- 
ment had  against  him.  (Hatch  v.  Eu*ti»,\  Gall., 
WO.) 

Mr.  Justice  McKinley  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  this  court  upon  a 
certificate  of  division  of  opinion  of  the  Circuit 
Court  for  the  Middle  District  of  Tennessee. 

The  plaintiffs  had  judgment  aeainst  the  de- 
ftadant  for  $1,169.88  debt,  and  $110.94  dam'- 
»?es.  "  And  it  appearing  to  the  satisfaction  of 
fie  court,  by  the  admission  of  the  plaintiffs, 
tbat  no  assets  of  the  intestate  had  come  to  the 
k«nds  of  the  defendant,"  it  was  adjudged  that 
the  plaintiffs  have  "  execution  to  be  levied  of 
the  goods  and  chattels,  and  assets,  which  might 
tiicreaftcr  come  to  the  hands  of  the  defendant 
to  be  administered. "  Upon  this  judgment  a  ft. 
/'■  tasued  to  be  levied  of  the  assets  of  the  testator, 
which  might  thereafter  come  to  the  hands  of 
the  defendant  to  be  administered :  which  ft.  fa. 
*u  returned  by  the  marshal  nulla  bona.  On 
toe  10th  day  of  January.  1889,  a.  scire  facias  is- 
wed  against  the  defendant,  upon  suggestion 
tbat  assets  of  the  intestate,  sufficient  to  satisfy 
the  judgment,  had  come  to  the  hands  of  the  de- 
fendant Upon  this  scire  facias  there  was  judg- 
ment against  the  defendant  by  default,  to  be 
'"ted  of  the  goods  and  chattels  of  the  intestate, 
Howard  8. 


in  his  hands  to  be  administered.  A  ft.  fa.  issued 
upon  this  judgment,  which  was  also  returned 
nulla  bona. 

And  thereupon  another  scire  facias  issued 
against  the  defendant  to  have  judgment  against 
him  de  bonis  propriis,  to  which  he  pleaded,  flret, 
plene  administravit;  second,  that  no  assets  ever 
came  to  his  hands;  and  third,  that  the  estate  of 
the  intestate  was  insolvent  at  the  time  the  let- 
ters of  administration  were  granted ;  and  that  in 
pursuance  of  the  act  of  the  General  Assembly 
in  such  case  made  and  provided,  he  had  sug- 
gested, to  the  clerk  of  the  County  Court,  the 
insolvency  of  said  estate,  &c.  To  these  pleas 
the  plaintiffs  demurred,  and  in  argument  the 
counsel  for  the  defendant  insisted  "  that  the 
judgment  by  default  upon  the  first  scire  facias 
did  not  establish  the  fact  that  any  goods,  4c, 
had  come  to  the  hands  of  the  defendant  since 
the  judgment  of  assets  quando  acciderint;  be- 
cause the  said  first  scire  facia*  did  not  aver  that 
goods,  <fec.,  had  come  to  the  defendant's  hands 
since  the  said  judgment  quando;  but  only,  that 
said  *goods,  &c,  had  come  to  his  hands,  [*61 
without  saying  when ;  and  a  judgment  by  de- 
fault only  admits  such  facts  as  are  alleged. 
That  unless  the  record  showed  that  assets  had 
come  to  his  hands  since  the  judgment  quando, 
and  that  such  assets  had  been  wasted,  no  exe- 
cution could  issue  against  the  defendant  to  be 
levied  de  boni*  propriis."  And  the  counsel  for 
the  plaintiffs  insisted  "  that  the  alleged  defect, 
in  the  first  scire  facia*,  should  have  been  taken 
advantage  of  at  the  first  term  to  which  it  was 
returnable,  by  plea  or  demurrer;  that  the  judg- 
ment by  default  was  a  waiver  of  errors  in  the 
process;  and  so  the  error,  if  it  be  one,  could  not 
be  reached  by  the  demurrer." 

"  And  upon  said  point,  whether  advantage 
could  be  taken  of  the  aforesaid  defective  aver- 
ment in  the  first  scire  facia*,  upon  the  plaint- 
iff's demurrer  to  the  defendant's  pleas  to  the 
second  scire  facias,  the  opinions  of  the  judges 
were  opposed." 

A  scire  facias  is  an  action  to  which  the  de- 
fendant may  plead  any  legal  matter  of  defense. 
And  in  this  case  the  defendant  might  have 
pleaded  the  same  matter  in  bar  to  the  first  scire 
facias,  which  he  offered  to  plead  to  the  second. 
Or  if  he  considered  the  first  scire  facia*  insuf- 
ficient in  law,  he  might  have  demurred  to  it: 
Having  done  neither,  judgment  by  default  was 
properly  taken  against  him.  And  it  is  well 
settled,  that  a  judgment  by  default  against  an 
executor,  or  administrator,  is  an  admission  of 
assets  to  the  extent  charged  in  the  proceeding 
against  him,  whether  it  be  by  action  on  the 
original  judgment  or  by  scire  facia*.  (Swing's 
Executor*  v.  Peters,  8  Term  R.,  685;  The  Peo- 
ple v.  The  Judges  of  Erie  County  A  Cowen,446.) 
Failing  to  make  the  money  out  of  the  assets  of 
the  intestate,  on  the  first  scire  facias,  the  plaint- 
iffs prosecuted  the  second  to  have  judgment 
against  the  defendant,  to  be  levied  of  his  own 
proper  goods,  &c.  To  this  he  pleaded  the  three 
pleas  before  mentioned. 

It  is  a  universal  rule  of  law,  that  if  the  party 
fail  to  plead  matter  in  bar  to  the  original  action, 
and  judgment  pass  against  him,  that  he  cannot 
afterwards  plead  it  in  another  action  founded 
on  that  judgment;  nor  in  a  scire  facias  (see  the 
authorities  above  cited).  The  demurrer  of  the 
plaintiffs  to  the  defendant's  pleas  was  therefore 
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well  taken.  And  although  either  party  may, 
on  a  demurrer,  take  advantage  of  any  defect  or 
fault  in  pleading,  in  the  previous  proceedings 
in  the  suit,  the  demurrer  can  reach  no  further 
back  than  the  proceedings  remain  in  fieri,  and 
under  the  control  of  the  court.  The  judgment 
on  the  first  scire  facias,  although  ancillary  to 
the  original  judgment,  and  the  foundation  of 
the  proceeding  on  the  second  scire  facias,  was, 
nevertheless,  a  final  judgment,  and,  in  that 
count.conclusive  upon  the  parties;  and  opposed 
an  insuperable  bar  to  any  plea  of  either  party, 
whether  of  law  or  of  fact,  designed  to  go  be- 
yond it. 

It  is  the  opinion  of  this  court,  therefore,  that 
advantage  could  not  be  taken  of  any  defective 
averment  in  the  first  scire  facias,  upon  the  de- 
murrer of  the  plaintiffs  to  the  pleas  of  the  de- 
fendant; which  is  ordered  to  be  certified  to  said 
Circuit  Court. 


62*]  "JOHN  WALKER,  Plaintiff  in  Error, 
e. 

THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  WASHINGTON,  Defend- 
ants in  Error. 

Usury — subsequent  security  given  for  loan  origi- 
nally usurious  void — discount  may  relate  back, 
where  checks  are  drawn  on  account  of  note  be- 
fore discount — question  of  usury  in  written 
contract,  for  the  court. 

Every  subsequent  security,  given  for  a  loan 
originally  usurious,  however  remote  or  often  re- 
newed, Is  void. 

Whore  there  was  an  application  to  a  bank  for  a 
discount  upon  a  note,  to  be  secured  collaterally, 
and  the  party  applying- drew  checks  upon  the  bank, 
which  were  paid  before  the  note  was  actually  dis- 
counted ;  and  the  bank  treated  the  note,  when  dis- 
counted as  having-  been  so  on  the  day  of  its  date 
instead  of  a  subsequent  day  on  whioh  its  proceeds 
were  carried  to  the  credit  of  the  party,  it  was  held 
not  to  be  usury. 

The  court  below  was  riffht  in  refusing  an  Instruc- 
tion to  the  jury  that,  upon  such  evidence,  they 
might  presume  usury  as  a  fact. 

In  cases  of  a  written  contract,  the  question  of 
usury  is  exclusively  for  the  decision  of  the  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  in  the  County  of 
Washington. 

The  facts  were  these: 

On  the  80th  of  January,  1840.  Walker,  the 
plaintiff  in  error,  addressed  the  following  letter 
to  the  bank : 

"  Gentlemen:  I  am  desirous  of  obtaining  a 
loan  of  twenty-five  thousand  dollars,  to  pur- 


chase cattle  for  fulfilling  my  contract  with  the 
government,  for  N.  York  station,  say  2,000 
barrels,  and  amounting  to  nearly  $37,000. 

"  In  security  for  the  above  money  I'll  assign 
all  my  right  and  title  to  the  beef  now  on  band, 
say  barreled  and  salted,  and  all  that  I  may  hare 
(reserving  a  prior  right  of  $3,000,  already  given 
for  Norfolk  station)  at  the  warehouse  on  Brad- 
ley's wharf,  to  be  subject  to  your  control. 

"  I'll  deposit  an  accepted  draft  of  E.  Kane, 
Esq.,  navy  agent,  for  the  payment  of  my  con- 
tract for  N.  Y.  Station. 

'•  Y'rs  resp'y,  Jno.  Walkeb," 

On  the  6th  of  February,  1840.  John  Walker 
executed  a  promissory  note  in  favor  of  Henry 
Walker  or  order,  for  $10,000,  payable  ninety 
days  after  date,  negotiable  and  payable  at  the 
Bank  of  Washington.  This  note  was  delivered 
to  the  bank  under  the  circumstances  stated  in 
the  first  bill  of  exceptions.  The  note  upon 
which  the  suit  was  brought  was  a  renewal  of 
it,  dated  on  the  9th  of  May,  1840,  the  maturity 
of  the  above. 

On  the  19th  of  February,  1840, the  following 
draft  was  drawn : 
"  Elias  Kane,  Esq.  .navy  agent,  Washington, 

D.  C. 

"Sir:  Please  pay  to  James  Adams,  Esq.. 
cashier  of  the  Bank  of  Washington,  or  order, 
the  sum  of  ten  thousand  dollars,  out  of  the  dei 
livery  of  navy  beef,  to  be  made  by  me  at  the 
navy  yard  *  Brooklyn.  New  York,  under  mj 
contract,  dated  30th  September,  1839. 

"  And  oblige,  sir,  very  respectfully,  Ac., 
your  ob't  servant,  Jno.  Walker. 

"  Washington,  D.  C,  February  19,  1840." 
*On  the  face  of  the  aforegoing  draft  was  [*6fl 
the  following  acceptance,  to  wit: 

"Accepted,  to  be  paid  by  me,  when  the  WW 
shall  have  been  received  and  duly  approved  Im 
the  commmandant  of  the  navy  yard. 

"Elias  Kaxk." 

On  the  20th  of  February,  1840,  Walker  exej 
cuted  to  the  bank  a  bill  of  sale  of  all  the  bee| 
which  he  had  then  on  hand  or  should  put  up 
reciting  that  he  (Walker)  stood  largely  in 
debted  to  the  bank  on  loans  and  discounts  at 
taincd  from  it,  and  was  anxious  to  secure  ih 
payment  of  notes  that  had  been  drawn  m 
given,  or  might  thereafter  be  drawn  or  given 
&c.   &c. 

On  the  3d  of  April,  1840.  the  following  drai 
was  drawn,  which  is  referred  to  in  one  of  tb 
exceptions: 

"Elias  Kane,  Esq.,  navy  agent,  Washing 
ton,  D.  C. 

"Sir:  Please  pay  to  James  Adams,  Emj 
or  order,  the  amount  due  me  for  delivery  n 


Note.— Dsuri/,tafcln<7  interest  tn  advance  is  not.  See 
note  to  Fleekner  v.  Bank  of  United  States,  8  Wheat., 
338. 

As  to  usury  generally,  see  note  to  Levy  v.  Oadsby, 
3  Cranoh,  180. 

As  tn  Ux  loci  in  determining  the  quattUm  of  usury, 
see  note  to  Slocum  v.  Pomery,  8  Crancb,  221 ;  and 
note  to  Bell  v.  Bruon,  1  How..  169. 

As  to  who  may  set  up  the  defense  of  usury  and  who 
cannot,  see  note  to  DeWolf  v.  Johnson,  10  Wheat., 
387. 

As  to  usury  in  purchase  of  obligations,  see  note 
to  Nichols  v.  Pelrson,  7  Pet.,  103. 

New  securities  for  usurious  loans,  when  valid,  or 
not. 

Every  subsequent  security  given  for  a  loan  orlg- 
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inally  usurious,  however  remote  or  often 
is  void.  Walker  v.  B'k  of  Wash.,  3  How.. «;  Soa 
gart  v.  Mays,  54  Ga.,  65* ;  Price  v.  Lyons  B'k.  B  t 
Y.  (6Titr.),  55;  Campbell  v.  McHarg-,  »  lowmJ 

If  a  promissory  note  be  made  on  an  usurious  cm 
tract,  it  will  be  void,  even  In  the  hands  of  ■ 
flde  bolder  for  a  valuable  consideration.  Caw* 
v.  Sutcr,  4  Mass.,  158:  Payne  v.  Tresovaat,  A  Bas 
23;  Powell  v.  Waters,  8  Cow.,  888;  Younar  v.  Bar) 
ley,  2  N.  H.,  410. 

And  when  new  securities  are  taken  for 
loan,  it  Is  Immaterial  that  they  are  ob 
mortgages  of  a  strang-er ;  he  may  avoid 
orig-lual  usury.    Vlckery  v.  Dickson,  38 
Garth  v.  Cooper,  12  Iowa,  384. 

But  where  parties  who  have  actually  i 
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navy  beef,  to  be  delivered  by  me,  under  my 
contract,  at  the  navy  yard,  Brooklyn,  New 
Tort 

"And  oblige,  sir,  very  respectfully,  your 
ob't  eerv't,  Jno.  Walker. 

•April  3d.  1840." 

On  the  face  of  the  above  was  the  following 
Kcept&nce,  to  wit: 

"Accepted,  to  be  paid  by  me,  when  the  bills 
phall  have  been  received  and  duly  approved  by 
the  commandant  of  the  navy  yard,  Brooklyn, 
New  York.         Elias  Kane,  Navy  Agent. 

On  the  8th  of  May,  1840,  the  following  note 
was  executed  upon  which  the  suit  was  brought : 
•[♦10,000.] 

Crrr  of  Washington,  May  9,  1840. 

"Thirty  days  after  date  I  promise  to  pay  to 
Henry  Walker,  or  order,  ten  thousand  dollars, 
(or  value  received.  Negotiable  and  payable  at 
the  Bank  of  Washington.    Jno.  Walker." 

"Credit  the  drawer." 

It  was  indorsed  by  Henry  Walker,  Lewis 
Walker,  and  John  Walker. 

Not  being  paid  at  maturity,  suit  was  brought 
upon  it  in  May.  1840,  and  in  1841  the  case 
came  on  for  trial,  when  the  following  excep- 
tions were  taken,  on  the  part  of  the  defendant : 
First  Bill  of  Exceptions. 

"At  the  trial  of  the  above  cause,  the  plaint- 
iffs having  given  evidence  tending  to  prove  the 
handwriting  of  the  defendant  to  the  promis- 
sory note  declared  upon,  read  it  in  evidence, 
tea  then  rested. 

"Whereupon  the  defendant  then  gave  evi- 
dence, tending  to  show  that  the  note  dated  on 
the  9th  of  May,  1840,  was  given  in  renewal  of 
t  previous  note  dated  on  the  6th  of  February, 
1*40,  similarly  signed  and  indorsed,  payable 
64*]  ninety  days  after  date;  which  said  *note, 
of  the  6th  of  Febiuary,  1840,  was  discounted 
bv  the  plaintiffs,  at  the  request  of  the  defend- 
ant, for  his  accommodation,  as  a  loan,  on  the 
18th  February,  1840,  but  not  passed  to  his 
credit  until  the  22d  February,  1840;  at  which 
time,  last  aforesaid,  an  officer  of  the  plaintiffs 
deducted  from  the  proceeds  of  said  note  the 
interest  on  the  same,  computed  from  the  date 
of  said  note  (the  6lh  February.  1840),  for  the 
period  of  ninety-four  days,  and  that  said  note 
nowhere  appeared  on  the  books  of  the  plaintiffs 
until  the  18th  February,  1840;  that  the  whole 
amount  credited  by  plaintiffs  to  the  defendant, 
«s  the  consideration  of  said  note  dated  upon 
the  6th  February,  1840,  and  discounted  only 
upon  the  18th  February,  1840,  and  passed  to 
defendant  upon  the  23d  of  same  month,  was  the 
torn  of  |9,843.33;  and  that  the  sum  of  $156.67 
was  taken  by  said  plaintiffs.as  the  interest  upon 


said  note,  for  the  time  the  same  was  discount- 
ed. And  further  gave  evidence  tending  to 
show  that  the  said  note  of  the  6th  of  February, 
1840,  was  surrendered  to  the  defendant  upon 
the  execution  of  the  said  note  of  the  9th  of 
May,  1840  (the  said  last  mentioned  note  being 
but  a  renewal  of  the  former),  and  that  the  said 
plaintiffs  credited  the  defendant,  on  arcountof 
the  said  note  of  the  9th  of  May,  1840,  only 
the  sum  of  $9,943.33,  and  took,  as  interest 
upon  said  last  named  note,  the  sum  of  $56.67, 
which  was  exacted  from  said  defendant. 

"  Whereupon  the  plaintiffs  gave  evidence 
tending  to  prove  that  on  the  20th ,  of  January, 
1840.  the  defendant  had  checked  out  of  plaint- 
iffs' bank  $1,234.93;  that  on  the  6th  of  Feb- 
rvary,  1840,  he  had  checked  out  of  plaintiffs' 
bank  $2,500;  and  on  the  21st  of  February, 
1840,  he  had  checked  out  of  said  bank  to  the 
amount  of  upwards  of  $7,000;  all  of  which  last 
named  sums  of  money  were  charged  to  defend- 
ant on  the  books  of  the  plaintiffs,  and  no 
moneys  or  funds  appeared  to  his  credit  at  the 
time  of  drawing  out  said  last  mentioned  sums  of 
money;  and  that  on  the  22d  day  of  February, 
1840,  the  plaintiffs  credited  said  defendant 
with  $9,843.33,  as  the  proceeds  of  said  note 
dated  the  6th  February,  1840;  and  the  balance 
(hen  appearing  to  be  due  to  defendant  on  the 
books  of  the  plaintiffs,  after  charging  him  with 
the  several  amounts  so  as  aforesaid  drawn  out 
of  bank  by  him  previous  to  the  22d  of  Febru- 
ary, 1840,  was  $997.86:  which  balance  was 
shown  to  the  defendant,  and  assented  to  by 
him. 

"The  defendant  then  gave  evidence  tending 
to  show  that  the  said  note,  dated  6th  February, 
1840,  was  brought,  on  or 'after  the  11th  Febru- 
ary. 1840  (it  being  a  discount  day),  by  the  pres- 
ident of  the  plaintiffs,  or  a  book-keeper  of  said 
plaintiffs,  to  the  discount  clerk  (the  witness), and 
given  to  him  as  a  note  not  done,  or  not  passed 
by  the  board  of  directors;  and  that  said  note 
remained  in  the  hands  of  such  discount  clerk 
until  the  18th  February,  1840,  when  it  was 
passed  by  the  said  board ;  and  on  the  23d  Feb- 
ruary, 1840,  the  sum  of  $9,843.33  was  passed 
to  defendant's  credit  as  the  net  proceeds  of 
•said  note,  and  that  interest,  at  the  rate  [*G5 
of  six  per  centum  per  annum  on  $10,000,  com- 
puted from  the  date  of  said  note,  for  ninety- 
four  days,  was  reserved  at  the  time  of  entering 
such  credit,  by  direction  of  some  officer  of  the 
plaintiffs;  and  that  it  was  the  usual  practice  of 
plaintiffs  to  take  interest  on  discounts  only 
from  the  time  of  making  the  discount;  and 
that  it  does  not  appear  that  defendant  was 
credited  on  plaintiffs'  boqks  with  the  interest 
computed  from  the  6th  of  February  aforesaid. 


ons  interest,  afterward  make  a  bona  flde  settlement 
and  take  new  securities,  including  only  an  actual 
loan,  act  not  meant  as  a  mere  evasion,  the  new 
coutrand  It  neither  usuriousin  Itself.nor  based  upon 
an  usurious  consideration.  Smith  v.  Stoddard,  10 
Mich-,  He. 

Where  an  usurious  security  is  taken  for  a  valid 
•tett,  the  avoidance  of  the  security  revives  the 
debt,  and  the  assignment  of  the  usurious  security 
earriea  wr*h  It  the  right  to  resort  to  and  enforce 
tie  original  debt.  Gerwig  v.  Bitterly,  50  N.  Y.  (11 
tnck.1,  214;  Patterson  v.  Birdsall,  64  N.  Y.  (19  Sick.), 
«;  t  Am.  Kep.,  009;  Church  v.  Maloy,  70  N.  Y.,  63; 
Richards  v.  Kou  nbe,  4  Neb..  201. 

Although  a  contract  of  loan  is  void  for  usury, 
yet  the  moral  obligation  of  the  borrower  to  repay 
Howard  3. 


the  amount  loaned  and  Interest,  may,  if  no  positive 
law  forbids,  be  a  good  consideration  for  a  new 
promise  to  make  such  payment.  Houser  v.  Plant- 
ers' B'k  of  Fort  Valley,  57  Ga.,  95. 

Upon  a  renewal  of  an  existing  loan  by  giving 
new  notes  payable  at  the  same  place  as  the  former, 
no  question  of  exchoge  can  arise.  Any  exaction 
beyond  interest  in  such  a  case  Is  usury.  Price  v. 
Lyons  B'k,  33  N.  Y.  («  Tiff./.  55 :  Lovcland  v.  Kittcr, 
50  111.,  54-;  Berlin  v.  Mapes,  38  How.  (N.  Y.)  Pr.,  288 ; 
Campbell  v.  Sloan,  62  Pcnn.  St.,  481. 

But  if  the  maker  of  the  note  sets  up  the  defense 
of  usury,  the  plaintiff  may  recover  on  the  original 
note,  if  that  be  not  infected  by  usury.  Farmers', 
4c..  B'k  v.  Joslyn,  37  N.  Y.  (10  Tiff.),  353;  Campbell 
v.  Sloan,  62  Form.  St.,  481. 
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"The  defendant  then  asked  the  cashier  of 
the  plaintiffs,  who  was  sworn  as  a  witness  in 
said  cause,  whether  the  amounts  drawn  out  of 
bank  by  the  defendant  previous  to  22d  Febru- 
ary, 1840,  as  aforesaid,  were  not  charged  on 
the  books  of  the  plaintiffs  as  overdrafts  and 
were  not  allowed  as  the  personal  credit  of  the 
defendant. 

"Whereupon  the  said  cashier  answered,  that 
he  had  no  doubt  but  that  the  defendant  was 
allowed  to  check  upon  said  note  of  6th  Febru- 
ary, 1840.  before  the  same  was  entered  to  his 
credit  on  the  books  of  the  bank.  And  being 
further  asked  for  the  reasons  of  this  opinion 
by  the  defendant's  counsel,  he  stated  that  he 
had  no  recollection  of  said  note's  being  in  bank 
previous  to  the  18th  February,  1840,  or  of  its 
existence,  or  of  any  arrangement  with  refer- 
ence to  it  previous  to  that  date ;  and  that  the 
said  amounts,  so  checked  out  previous  to  23d 
February,  1840,  would  not  have  been  paid  on 
defendant's  checks,  but  for  the  knowledge,  on 
the  part  of  the  said  cashier,  that  be  (defendant) 
bad  a  large  contract  with  the  Navy  Department 
for  the  supply  of  beef,  and  that  for  antecedent 
liabilities  the  defendant  had  given  to  plaintiffs 
good  collateral  security;  from  which,  however, 
no  surplus  resulted  after  paying  said  liabilities; 
and  that  the  said  advances  made  to  the  defend- 
ant after  the  6th  February,  1640,  and  previous 
to  the  22d  February,  1840,  were  made  on  security 
given,  or  to  be  given;  but  he  does  not  know  ol 
any  security  given  during  that  time,  except 
the  defendant's  letter  of  80th  January,  1840,  a 
bill  of  sale,  by  defendant  to  plaintiffs,  of  his 
barreled  beef.dated  20th  February.ltMO.and  the 
two  acceptances  of  the  navy  agent,  dated  19th 
February,  1840,  and  2d  April,  1840,  and  the 
note  dated  6th  of  February,  1840,  of  which 
the  said  cashier  has  no  recollection  until  the 
18th  of  February,  1840;  and  that  be  is  satisfied 
that  said  advances  were  not  made  on  the  per- 
sonal credit  of  defendant.  And,  from  all  the 
above  circumstances,  he  has  no  doubt  that  said 
note  of  6th  February,  1840,  was  in  bank  from 
the  time  of  its  date,  and  that  defendant  was 
allowed  to  check  on  said  note  from  the  day 
of  its  date. 

"Whereupon  the  defendant  moved  the  court 
to  instruct  the  Jury  that  the  facts  mentioned 
by  said  cashier  arc  evidence  in  said  cause,  but 
the  inferences  or  opinions  of  said  cashier  are 
not  evidence;  but  the  court  refused  to  give  such 
instructions  as  prayed,  but  instructed  the  jury 
that  the  inferences  or  opinions  of  said  witness 
are  not  of  themselves  evidence  of  the  facts  so 
66*]  inferred.but  that  the  facts  stated  *by  the 
witness,  as  the  ground  of  his  inference  or 
opinion,  are  competent  to  be  given  in  evidence 
to  the  jury,  together  with  the  inference  or 
opinion  of  the  said  witness;  from  which  facts 
the  jury  are  to  judge  whether  such  inferences 
and  opinion  are  justified  by  the  facts  thus 
stated.  Whereupon  the  defendant  excepts  to 
the  said  refusal  and  to  the  instructions  so 
given,  and  this,  his  bill  of  exceptions,  is 
signed,  sealed,  and  enrolled,  this  24th  day  of 
December,  1841." 

Defendant's  Second  Bill  of  Exceptions. 

"After  the  evidence  contained  in  the  afore- 
going bill  of  exceptions  had  been  given,  the 
defendant  prayed  the  court  to  instruct  the  jury 
496 


that,  'if  the  jury  believe,  from  the  evidence 
aforesaid,  that  the  advances  to  defendant 
named  in  the  evidence  were  not  made  upon  the 
note  of  6th  February,  1840,  and  that  the  plaint 
iffs  upon  discounting  said  note,  received  or  re- 
served more  than  at  the  rate  of  six  per  centum 
per  annum,  then  the  jury  may  infer  usury, 
from  the  whole  evidence  aforesaid,  in  said  note 
of  6th  February,  1840.'  And  'if  the  jury 
believe,  from  the  evidence  aforesaid,  that  the 
note  of  the  9th  of  May,  1840.  named  in  the 
evidence,  was  given  in  renewal  of  »  former 
note  of  the  defendant,  dated  on  the  6th  of 
February,  1840,  payable  in  ninety  days  after 
date,  and  which  last  note  was  discounted  by 
the  plaintiffs,  as  a  loan  to  the  defendant,  on 
the  18th  day  of  February,  1840,  but  was  not 
passed  to  the  credit  of  the  defendant  until  the 
22d  February,  1840,  and  that  the  said  plaint- 
iffs then  charged  and  received  interest  upon 
the  same  from  the  date  of  the  said  note,  to  wit, 
from  the  6th  day  of  February,  1840,  it  is  the 
taking  above  six  per  centum  per  annum  for 
the  loan  of  the  money  made  to  the  defendant 
upon  said  note,  and  is  usury ;  and  the  defend- 
ant is  entitled  to  a  verdict  in  his  favor  upon 
said  note,  notwithstanding  the  jury  may  find, 
from  the  evidence,  that  the  defendant  bad  over- 
drawn his  account,  as  stated  in  the  evidence, 
unless  they  further  find  that  the  said  interest, 
reserved  as  aforesaid,  was  credited  to  defend- 
ant's account  as  a  credit  to  take  effect  from 
the  6th  February,  1840.'  But  the  court  re- 
fused to  grant  each  of  said  prayers,  though 
presented  teriatim.  Whereupon  the  defendant 
excepts  to  the  said  refusal;  and  this,  his  bill 
of  exceptions,  is  signed,  sealed,  and  ordeml 
to  be  enrolled,  this  24th  of  December,  1841." 

Defendant's  Third  Bill  of  Exceptions. 

"  In  addition  to  the  evidence  contained  in 
the  foregoing  bill  of  exceptions,  which  is  nude 
part  hereof,  the  defendant  gave  evidence  tend- 
ing to  show  that  in  October,  1889,  the  plaintiff* 
suspended  specie  payments,  and  have  not  since 
that  time  paid  their  notes  in  specie  or  its 
equivalent  until  July,  1841;  and  further  gave 
evidence  tending  to  prove  that  the  paying  teller 
of  the  plaintiffs,  according  to  his  impression, 
would  not  have  paid  the  checks  of  the  defend- 
ant for  the  amounts  credited  to  defendant  at 
aforesaid,  on  the  22d  and  28th  *Febru-  [*6T 
ary,  1840,  if  drawn  for  the  entire  amounts  ia 
district  bank  paper  or  in  the  plaintiffs'  paper, 
unless  he  bad  received  special  instructions  to 
that  effect  from  the  president,  or  unless  be,  tha: 
paying  teller,  knew  that  the  plaintiffs  were  at 
that  time  desirous  of  increasing  the  circulauoai 
of  their  own  notes;  that  he  considered  he  hail 
a  discretion  on  that  subject,  in  absence  of  a-| 
structions,  and  has  no  recollection  of  baviaf 
received  any  instructions  in  regard  to  the  dis- 
counts to  defendant,  or  any  general  instraedttal 
as  to  the  mode  of  paying  discounts  at  Ihil  Iftaat 
though  it  is  his  impression  that  he  would  Ml 
have  paid  discounts  to  so  large  on  arnonot  la 
district  bank  paper  or  plaintiffs'  paper  at 
time ;  nor  would  they,  at  the  date  of  said 
have  received  on  deposit  paper  of 
banks  (they  having  also  suspended  at  the 
time)  in  large  amounts,  or  to  the  amcaaWt  af 
either  of  said  notes,  unless  for  the 
dation  of  a  regular  customer  of  the 
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and  only  in  tost  case  upon  the  understanding 
thai  he  would  receive  back  the  said  deposit  in 
the  same  kind  of  funds;  and  that  the  plaintiffs 
would  Bot.  by  their  officers,  have  received  pay- 
ment of  the  notes  in  suit,  in  case  their  amounts 
had  been  tendered  at  the  time  of  maturity,  in 
the  paper  of  Virginia  banks  (ail  of  which  were 
ka  state  of  suspension  of  specie  payments), 
ad  that  the  market  value  of  Virginia  bank 
Mies,  in  the  months  of  February,  March, 
April,  and  May,  1840,  in  the  city  of  Washing- 
fee  (where  the  plaintiffs  did  business),  was 
fun  one  half  to  one  per  cent,  less  than  the 
attes  of  the  banks  in  said  district,  or  the  notes 

■  banks  in  Baltimore,  Maryland. 

"  And  the  defendant  farther  gave  evidence 
to  show  that  on  the  30th  January,  1840,  he 
nt  to  the  plaintiffs  his  written  application  for 
a  loan,  in  these  words  (see  statement).  That 
It  afterwards  executed  the  note  of  the  6th 
lebruary,  1840.  named  in  the  first  bill  of  ex- 
Options,  and  the  note  of  the  35th  February, 
tttt,  now  in  suit;  and  then  was  passed  to  his 
MdH,  on  the  22d  February,  1840.  on  the  books 

■  the  plaintiffs,  the  sum  of  $9,848.38.  as  the 
fattens  of  the  discount  of  said  above  named 
(ate  of  the  6th  February,  1840;  and  on  the  28th 
February,  1840,  the  further  sum  of  $5,039  was 

rid  to  his  credit  on  the  books  of  the  plaint- 
u  the  proceeds  of  the  discount  of  the  note 
fated  25th  February.  1840.  That  the  defend- 
cbecked  out  of  the  plaintiffs'  bank  the  said 
antral  amounts  so  credited  to  him,  and  he 
an  evidence  to  show  that  some  of  his  checks 
far  laid  amounts  were  specially  made  payable 
fa  Virginia  notes,  and  were  in  that  form  paid 
fa;  the  plaintiffs.    That  a  check  for  upwards 

*  $900,  drawn  by  the  defendant  on  plaintiffs 

*  the  29th  February,  1840,  for  part  of  the 
iroceeds  of  the  note  of  25th  February,  1840, 
|*aed  to  his  credit  as  aforesaid,  was  also  made 
pajsbte  in  Virginia  money  on  its  face,  but  the 
lUauffs,  through  their  officers,  refused  to  pay 
act  Virginia  money  on  said  check,  but  against 
fas  wishes  and  request  of  the  bearer,  one  Sin- 
Air  (to  whom  the  said  check  was  given  for 
trine  by  said  defendant)  paid  the  said  check 
M*]  in  notes  of  'suspended  banks  in  Dela- 
ware, Pennsylvania,  and  Ohio,  being  notes 
•we  depreciated  in  value  than  Virginia  paper 
fa  aaid  District  of  Columbia;  and  that  said  Sin- 
pfair  had  to  pay  on  $260  of  said  money  paid 
to  aim  on  said  check  a  discount  of  $10,  to  ob- 
Nb  the  equivalent  of  Virginia  notes,  and  the 
fafance  of  said  proceeds  of  said  check  the  said 
Sndair  could  not  pass  at  all,  and  he  required 
fat  defendant  to  take  it  from  him,  which  he 
fad.  And  further  gave  evidence  tending  to 
pore  that  at  the  time  of  the  dates  of  said  note, 
Isd  of  the  proceeds  thereof,  being  credited  to 

'eadanl  as  aforesaid,  it  was  the  practice  of 
plaintiffs,  through  their  officers,  not  to  pay 
the  accommodations  or  discounts  made  by 
phuntiffg,  to  such  large  amounts  as  either 
((and  notes,  in  the  local  bank  paper  of  said 
■"net,  or  in  specie,  but  in  papc  more  depre- 
cated than  that  of  the  said  banks  in  said  dis- 
fajet.  And  further  gave  evidence  tending  to 
Bow  that  in  February,  March,  April,  and 
faay,  1340,  notes  of  the  Virginia  banks  were 
tot  ctnstdered  bankable  money,  and  that  the 
jjsliiillni  bad  a  notice  posted  up  in  their  bank 
«■**  liey  would  not  receive  the  paper  of  the 
Howah>  3.  U.  8„  Book  11. 


Virginia  banks  on  deposit  or  payment  of  debts; 
and  that  the  defendant  did  receive  the  proceeds 
of  the  loans  stated  as  aforesaid  in  Virginia  pa- 
per, and  some  in  Pennsylvania  paper. 

"  And  the  plaintiffs,  in  cross-examining  the 
said  witness  in  said  cause,  further  proved  that 
said  Walker  always  drew  out  personally,  and 
on  his  checks,  either  the  Virginia  money  or  the 
other  money,  as  he  desired  or  directed,  and 
generally  such  as  he  asked  for,  and  never  at 
any  time  mode  any  objection  to  the  moneys  he 
was  paid  in;  and  further,  that  he  declared  that' 
Virginia  money  was  as  good  to  him  as  any 
funds  in  which  he  could  be  paid,  and  that  he 
preferred  it  to  any  other.  And  further  proved 
that  the  state  of  the  bank,  and  its  business,  and 
the  notes  they  usually  paid  out,  at  the  date  of 
said  defendant's  letter,  and  at  the  date  of  the 
notes  and  the  times  of  their  being  discounted, 
were  well  known  to  the  customers  of  the  bank; 
and  that  the  defendant  was  then,  and  had  been 
before,  a  considerable  customer;  and  that  all 
the  notes  of  Virginia  banks,  or  of  other  banks, 
paid  out  to  defendant  or  other  dealers,  were  re- 
ceived by  the  bank  in  the  way  of  its  business 
at  par:  and  notwithstanding  the  notice  afore- 
said, the  bank  took  such  notes  in  small  pay- 
ments, or  when  mixed  with  others  in  large 
payments,  or  on  deposit  by  customers  whose 
business  was  such  as  induced  the  officers  to  ex- 
pect that  they  would  take  the  same  sort  of 
notes  in  payment  from  the  bank. 

"  And  the  plaintiffs  further  proved,  on  the 
cross-examination  of  said  witness,  the  cashier 
of  said  bank,  that,  at  the  time  of  the  dates  and 
discounting  the  said  notes,  it  was  the  custom 
of  the  bank  to  pay  out,  for  the  proceeds  of  its 
discounts,  its  own  notes,  or  the  notes  of  other 
banks,  as  desired  by  the  parties  receiving  such 
discounts;  that  when  the  parties  required  it, 
they  paid  out  their  own  notes,  and  when  no 
particular  paper  was  required,  tbey  paid  out 
such  as  had  most  accumulated,  and  it  was  most 
convenient  for  the  bank  to  pay  out;  and  that 
'said  Walker,  if  he  had  insisted  on  it,  [*69 
would,  at  the  time  of  payment  to  him  of  said 
proceeds  of  said  notes,  according  to  their  then 
practice,  have  had  paid  to  him  the  same  in  their 
own  notes. 

"  Whereupon  the  defendant  prayed  the  court 
to  instruct  the  jury  as  follows,  to  wit: 

"Prayer  No.  4: 

"  That  if  the  jury  believe,  from  the  evidence 
aforesaid,  that  at  the  time  the  plaintiffs  ad- 
vanced the  amounts  of  the  notes  in  question, 
after  deducting  the  discounts  on  the  same,  it 
was  well  understood  and  arranged  between  the 
plaintiffs  and  defendant  that  the  said  amount 
should  be  advanced  and  loaned  by  plaintiffs  to 
defendant,  on  condition  that  defendant  should 
draw  such  amounts  from  said  bank  in  Virginia 
bank  notes,  or  in  notes  of  other  State  banks  in 
a  state  of  suspension  of  specie  payments — all 
which  notes  were  depreciated  in  the  market, 
and  commonly  passed  below  the  current  value 
of  the  notes  of  the  said  bank,  and  notes  of  oth- 
er suspended  banks  in  this  District,  and  all 
without  exception,  as  well  the  notes  of  the  said 
bank  as  of  other  suspended  banks  of  this  dis- 
trict, were  considerably  depreciated,  and  com- 
monly passed  below  the  current  money  of  the 
United  States;  and  that  defendant  did,  in  pur- 
suance of  the  terms  and  conditions  of  said  loan, 
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in  fact,  receive  the  amount  of  said  loans  from 
the  plaintiffs  in  the  bank  notes  of  Virginia  and 
of  other  States,  which,  at  the  time  the  same 
■were  so  received  by  defendant,  were  depreci- 
ated considerably  below  the  current  value  of 
the  bank  notes  of  this  district,  and  still  more 
considerably  depreciated  below  the  standard 
and  current  value  of  the  current  money  of  the 
United  States,  without  any  allowance  for  the 
depreciation  of  the  same;  and  that  such  depre- 
ciation was  well  known  to  plaintiffs  at  the  lime 
and  times  of  such  loans;  and  that  defendant 
would  not  have  been  permitted,  and  in  fact  was 
not  permitted  by  the  plaintiffs  or  the  officers  of 
said  bank,  to  draw  out  the  amounts  of  such 
loans  from  the  said  bank,  either  in  the  notes  of 
said  bank,  or  of  other  solvent  though  suspend- 
ed banks  of  this  district,  or  in  the  current 
money  of  the  United  States;  and  that  the  plaint- 
iffs were  to  have  received,  and  expected  to  re- 
ceive, in  repayment  of  said  advances  and  loans, 
current  money  of  the  United  States,  out  of  the 
said  drafts  on  the  navy  agent,  and  would  not 
have  received,  in  repayment  of  said  loans,  the 
whole  amount  of  either  loan  or  note,  the  bank 
notes  of  Virginia  or  of  other  State  banks  in  a 
state  of  suspension;  and  that  such  current 
money  of  the  United  States  was  then  at -a 
premium  very  considerably  over  and  in  ex- 
change for  the  notes  of  any  of  the  suspended 
State  banks,  and  of  any  of  the  banks  in  this 
district:  then  the  jury  should  conclude  from 
said  facts  that  the  said,  loans  were  usurious,  and 
the  said  notes  void. 

"  Prayer  No.  5: 

"If  the  jury  believe,  from  the  evidence 
aforesaid,  that  there  was  an  application  by  the 
defendant  to  the  plaintiffs  for  a  loan  of  a  large 
sum  of  money,  aDd  that  the  defendant  being  in 
70*]  want  of  such  sum  *of  money,  the  plaint- 
iffs agreed  with  him  to  loan  him  the  amounts 
of  the  notes  in  suit,  provided  he  would  take 
the  said  amounts  (after  deducting  therefrom 
the  rate  of  six  per  centum  on  the  same  for  the 
time  the  said  notes  had  to  run)  in  notes  of  Vir- 
ginia banks  in  a  state  of  suspension,  or  some 
other  State  banks  in  a  state  of  suspension,  at 
their  nominal  amount;  which  said  suspended 
bank  notes  were  then  depreciated  in  value  be- 
low the  value  of  the  district  bank  notes,  and 
much  more  depreciated  below  the  value  of 
specie;  and  that  defendant  would  previously 
execute  his  notes  to  the  plaintiffs  for  the  nom- 
inal amounts  so  to  be  advanced  to  him,  super- 
adding thereto  the  interest  on  the  amount  men- 
tioned  in  each  of  said  notes  for  the  time  said 
note  had  to  run;  and  that  the  defendant,  in 
pursuance  of  said  agreement,  did  afterwards 
receive  the  said  notes  of  suspended  banks  in 
Virginia  and  other  suspended  State  banks: 
Ana  that  if  the  jury  further  find  that  the  bank 
reserved,  on  the  respective  nominal  amounts  of 
money  so  loaned  to  the  defendant,  interest 
thereon  at  the  rate  of  six  per  centum  per  an- 
num, paying  him  the  balance  of  said  loans  in 
the  depreciated  paper  aforesaid,  and  that  the 
plaintiffs,  according  to  the  agreement  between 
them  and  defendant,  expected  and  intended  to 
receive  the  amount  of  the  notes  in  suit,  with 
interest  thereon,  in  specie,  or  in  funds  of  great- 
er value  than  the  money  so  paid,  as  the  pro- 
ceeds of  said  notes  as  aforesaid :  then  the  said 
facts,  if  believed  by  the  jury,  constitute  an 
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usurious  agreement,  and  all  contracts  founded 
thereon  are  null  and  void. 

"Prayer  No.  6: 

"If,  from  the  evidence  aforesaid,  the  jury 
shall  find  an  agreement  between  the  puuntim 
and  the  defendant,  by  which  the  defendant 
borrowed  from  the  said  plaintiffs  the  amount! 
of  money  mentioned  in  said  notes,  deducting 
interest  bn  said  amounts  at  the  rate  of  six  pel 
centum  per  year,  and  that  the  proceeds  of  said 
loans  were  paid  to  the  defendant  by  the  plaint 
iffs  in  depreciated  bank  notes,  as  a  device,  and 
with  intent  to  evade  the  statute  of  usury,  and 
that  the  said  notes  were  founded  on  such  agree 
ment,  and  made  in  pursuance  thereof,  then  thi 
jury  ought  to  find  the  said  agreement  to  tx 
usurious. 

"Prayer  No.  7: 

"  If  the  jury  believe,  from  the  evidence  afore 
said,  that  the  notes  in  suit  were  given  in  con 
sideration  of  a  loan  or  loans  of  money  made  tr 
plaintiffs  to  defendant,  and  that  by  the  term 
of  the  agreement  on  which  said  loan  or  loan 
were  made,  the  defendant  was  compelled  to  lak 
the  same  in  depreciated  paper  (well  known  t 
the  plaintiffs  to  be  depreciated),  whereby  th 
defendant  not  only  paid  the  legal  interest  on  to 
nominal  amount  of  said  loans,  but  sustained 
loss  on  the  depreciated  paper  with  which  tlj 
plaintiff  paid  him  then  it  is  competent  for  th 
jury  to  infer  usury  from  the  whole circumstance 
in  evidence. 

"  Prayer  No.  8: 

"  It  is  competent  for  the  jury,  from  all  tl 
circumstances  in  evidence,  *to  infer  usury  [*7; 
in  the  agreement  or  agreements  on  Which  tl 
notes  in  suit  were  founded. 

"  But  the  court  refused  each  of  said  prayer 
though  presented  seriatim,  and  the  defendai 
excepts  to  such  refusal,  and  claims  the  sail 
benefit  of  exception  as  if  each  refusal  aforesai 
was  separately  excepted  to.  And  this  bis  bl 
of  exceptions  is  signed,  sealed,  and  ordered  I 
be  enrolled,  this  24th  day  of  December,  1841 

Mr.  Brent  for  the  plaintiff  in  error. 

Mr.  Helien  for  the  defendants  in  error. 

Mr.  Justice  Wayne  delivered  the  opinion  i 
the  court: 

This  suit  is  brought  upon  a  promissory  not 
given  in  renewal  of  a  former  note,  which  hi 
been  discounted  by  the  defendants  in  erro 
The  defendants  in  the  court  below  deny  th 
the  plaintiffs  have  any  right  of  action  upon  t] 
note  sued  on,  on  the  ground  that  the  first  no 
was  tainted  with  usury. 

Such  is  the  law  in  such  a  case.  The  me 
change  of  securities  for  the  same  usurious  lot 
to  the  same  party  who  received  the  usury,  or 
a  person  having  notice  of  the  usury,  does  n 
purge  the  original  illegal  consideration,  so  as 
give  a  right  of  action  on  the  new  security.  I! 
ery  subsequent  security  given  for  a  loan  origi 
ally  usurious,  however  remote  or  often  renewc 
is  void.  TuthiU  v.  Davis  (20  J.  R.,  285);  Bt 
v.  Smith  (9  Cow.,  647),  and  the  cases  of  Sam 
teein  v.  Brunner  (1  Harr.  &  QUI,  477):  Thnm 
v.  Calkeral  (5  Gill  &  Johns.,  28).  decided  in  t 
courts  of  appeal  in  Maryland,  under  the  statu 
of  which  State,  it  is  said,  the  note  now  su 
upon  is  void.  But  such  is  not  the  case  befc 
us.  The  defendant  (Walker)  had  entered  intc 
contract  with  the  United  States  to  supply  tl 
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nary  with  beef,  and  to  enable  himself  to  doit, 
he  applied  to  the  bank,  by  letter  dated  the  80th 
January,  for  a  loan  of  $25,000,  and  offered  as 
i  security  a  draft  upon  E.  Kane,  the  navy  agent, 
and  also  to  assign  to  the  bank  the  beef  which 
be  might  put  up.  The  bank  accepted  his  offer, 
but  before  Walker  gave  the  draft  upon  Mr. 
Kane,  or  made  the  assignment,  he  drew  his  note 
on  the  6th  day  of  February,  seven  days  after 
he  had  written  his  letter  asking  for  a  loan,  for 
$10,000,  at  ninety  days,  and  banded  it  into 
bank;  which  note,  at  maturity,  was  renewed  by 
the  note  of  the  9th  May.  now  in  suit.  This  note, 
however,  was  not  discounted  until  the  18th 
February,  and  when  then  done  the  proceeds 
were  not  passed  to  his  credit  until  the  22d.  The 
cause  of  the  delay,  in  both  particulars,  the  proof 
in  the  case  shows,  was,  that  Walker  dia  not. 
until  the  19th  of  February,  draw  his  draft  upon 
the  navy  agent,  as  he  had  proposed  to  do.  or 
make  an  assignment  of  the  beef  to  the  bank 
until  the  20th.  He  may  or  may  not  have  passed 
the  navy  agent's  acceptance  to  the  bank  on  the 
day  it  is  dated,  or  have  delivered  his  deed  for 
the  beef  the  day  after;  but  between  those  days 
and  the  22d  inclusive,  he  did  so,  and  the  bank's 
security  being  then  in  its  possession  as  he  had 
72*]  offered  it,  the  proceeds  *of  his  $10,000 
note  was,  on  the  last  mentioned  day,  passed  to 
his  credit.  But,  in  the  meantime,  Walker  had 
drawn  out  of  the  bank,  upon  his  checks,  more 
than  seven  thousand  dollars,  with  which  he 
was  debited  when  the  proceeds  of  his  note  were 
carried  to  his  credit;  which  sum  and  the  interest 
upon  it,  computed  for  ninety-four  days,  from 
the  date  of  the  note,  left  a  balance  to  his  credit 
of  $997.88.  The  computation  of  the  interest 
from  the  6th  February,  instead  of  from  the  day 
when  the  proceeds  were  carried  to  his  credit.  Is 
the  usury  complained  of.  The  letter  of  the  de- 
fendant of  the  30ih  January,  asking  for  the 
loan  of  $35,000  the  acceptances  of  his  drafts 
upon  the  navy  agent  by  that  officer,  and  the  de- 
fendant's assignment  to  the  bank  of  certain  por- 
tions of  the  beef  which  he  had  on  hand,  and 
which  he  might  put  up  under  his  contract  with 
the  United  States,  and  which  assignment  was 
not  executed  until  the  20th  February,  were  in 
evidence  before  the  court  below.  The  assign- 
ment recites  the  defendant's  contract  with  the 
United  States,  so  far  as  it  was  necessary  to  intro- 
duce the  contract  which  he  was  about  to  make 
is  it  with  the  bank;  then  his  indebtment  to  the 
bank  for  loans  and  discounts,  his  intention  to 
secure  the  payment  of  the  money  due  by  him, 
and  all  drafts,  note  or  notes  that  have  been 
given  for  the  same,  or  might  be  afterwards 
given  by  way  of  substitution  or  renewal  of  such 
drafts  or  notes,  or  any  of  them,  &c.,  &c,  and 
then  states  that  the  money  which  had  already 
been  advanced  or  loaned,  or  which  might  after- 
wards be  advanced  or  loaned  by  the  bank  to 
the  defendant,  being  for  the  purpose  of  enable 
lag  Urn  to  fulfill  his  contract  with  the  United 
Alalia.  Now,  the  proof  is  positive,  on  both 
sMaa,  that  the  note  sued  on  was  given  in  renew- 
al «f  the  note  of  the  6th  February,  which  had 
tat  ben  given  under  bis  proposal  for  a  loan, 
nil  Stat  it  was  intended  to  be  the  note,  the  pay- 
■SMcf  which  was  to  be  secured  by  the  assign - 

"  i  being  the  evidence,  the  court  cor- 
levery  instruction  which  was  asked 

I  question  of  usury  to  the  Jury  as  a 


fact.  Tt  was  a  case  of  a  written  contract,  in 
which  the  court  hud  the  exclusive  power  of  de- 
ciding whether  it  was  usurious  or  not.  {Levy 
v.  Gadsby,  S  Cranch,  180.)  But,  if  it  were  not 
so,  we  think  the  instructions.as  they  were  asked, 
could  not  have  been  given  by  the  court  to  the 
jury.  Each  of  them  called  upon  the  court  to 
give  an  opinion  upon  the  sufficiency  of  the  evi- 
dence, and  in  all  of  them,  except  the  eighth, 
there  was  a  separation  of  the  facts  from  the  en- 
tire evidence,  so  as  to  bring  them  under  the 
cases  of  Scott  v.  Lloyd  (9  Peters,  418),  Oreenleaf 
v.  Birth  (9  Peters,  292);  and  that  The  Chesa- 
peake and  Ohio  Canal  Co.  v.  Knapp  (9  Peters, 
541.)  Nor  do  we  think  that  there  was  any  error 
in  the  instruction  given  by  the  court  to  the  jury 
under  the  defendant's  first  prayer.  The  court 
sufficiently  distinguish  between  the  facts  of  the 
cashier's  evidence  and  his  belief,  and  tell  the 
jury  that  they  are  to  determine  by  the  facts 
whether  the  cashier's  inferences  were  justified. 
The  judgment  of  the  court  i»  affirmed. 

Cited-7  Otto.  24 ;  4  McLean,  248 ;  1  Bias.,  445. 


•WILLIAM  HENDERSON.  Plaintiff  [»73 

»n  Error, 

v. 

JOHN  ANDERSON. 

Testimony  of  party  to  note  cannot  be  allowed  to 
impeach  its  consideration. 

This  court  adheres  to  the  rule  laid  down  In  Wat- 
ton  v.  Shelly  (1 T.  R.,  296),  sustained  as  it  has  been  by 
tho  decisions  of  this  court  in  The  Bank  of  the  Unit- 
ed States  v.  Dunn  (6  Peters,  57),  The  Bank  of  the 
Metropolis  v.  Jones  (8  Peters,  12),  and  Scott  v.  Lloyd, 
viz.,  that  a  party  to  a  negotiable  paper,  having  given 
It  value  and  currency  by  the  sanction  of  his  name, 
shall  not  afterwards  Invalidate  it  by  showing-,  upon 
bis  own  testimony,  that  the  consideration  on  which 
it  was  executed  was  illegal. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  in  and  for  the  Eastern  District  of  Loui- 
siana. 

Anderson  was  a  citizen  of  Kentucky,  and 
William  Henderson  of  Louisiana.  Henderson 
was  a  partner  in  the  commercial  house  of  John 
Henderson  &  Co.,  carrying  on  business  in  the 
town  of  Warrenton,  Warren  County,  Missis- 
sippi. 

On  the  8d  of  February,  1887,  Thomas  J. 
Qreen  drew  the  following  inland  bill : 

"  Warrenton,  February  3d,  1837. 
"  Exchange  for  $8,795.00. 

"Twelve  months  after  date  of  this  my  first 
of  exchange  (second  of  the  same  tenor  and  date 
unpaid),  pay  to  the  order  of  Messrs.  John  Hen- 
derson &  Co.  thirty-seven  hundred  and  ninety- 
five  dollars,  value  received,  and  charge  the  same 
to  account  of 

"  Your  obedient  servant, 

"Thos.  J.  Green. 
"To  Messrs.  Briggs  Lacoste  &  Co.,  Natchez." 

It  was  indorsed  by  John  Henderson  &  Co. 
and  D.  Q.  Barlow  &  Co.,  and  passed  into  the 
hands  of  Anderson.  Being  protested  for  non- 
acceptance  and  nonpayment,  Anderson  institu- 
ted suit  against  William  Henderson,  tho  partner, 
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by  way  of  petition,  according  to  the  practice  in 
Louisiana,  as  follows: 

"  That  the  petitioner  is  holder  and  owner  of 
a  certain  bill  of  exchange,  for  the  sum  of  thirty- 
seven  hundred  and  ninety-five  dollars,  drawn 
bv  Thomas  J.  Green,  indorsed  and  directed  to 
Messrs.  Briggs,  Lacoste  &  Co.,  Natchez,  which 
said  bill  was  drawn  to  the  order,  and  was  in- 
dorsed by  John  Henderson  &  Co.,  dated  at 
Warrenton,  in  the  State  of  Mississippi,  on  the 
8d  February,  1837,  payable  twelve  months 
after  date,  which  said  bill  of  exchange,  on  the 
8th  of  February,  1837,  was  protested  for  non- 
acceptaace,  and  on  the  6th  day  of  February. 
1888,  the  day  of  maturity,  was  duly  protested 
for  nonpayment  by  James  B.  Cook,  a  notary 
public,  in  the  city  of  Natchez,  duly  commis- 
sioned and  qualified,  and  that  said  John  Hen- 
derson &  Co.  was,  by  said  notary,  duly  notified 
of  said  protest  for  non-acceptance,  and  for  non- 
payment by,  all  of  which  will  appear  by  refer- 
ence to  said  bill  of  exchange  and  protest  there- 
of, and  said  bill  of  exchange  annexed  is  made  a 
part  thereof. 

"At  the  time  said  bill  was  indorsed,  petitioner 
a  vera  that  said  William  Henderson  was  a  mem- 
74*1  ber  of  the  late  commercial  firm  of  *John 
Henderson  &  Co.,  formerly  doing  business  at 
Warrenton,  under  the  said  style  and  firm  of 
John  Henderson  &  Co. ,  and  as  a  member  of  the 
said  firm,  he  is  now  liable  in  nolido  to  pay  to 
petitioner  the  amount  of  said  bill  of  exchange, 
with  interest,  cost,  and  damages,  and  by  the 
laws  of  the  State  of  Mississippi,  petitioner  is  en- 
titled to  five  per  cent,  damages  on  the  amount 
of  said  bill. 

"  Petitioner  alleges  further,  that  the  said 
William  Henderson,  though  amicably  re- 
quested, has  neglected  to  pay  the  amount,  or 
any  part  thereof,  for  which  he  is  indebted  as 
aforesaid." 

This  petition  was  answered  as  follows: 

"  Now  comes  the  defendant  in  the  above  en- 
titled cause,  and,  by  way  of  exception,  says 
that  he  is  not  bound  to  answer  thereto,  because 
he  has  not  received,  nor  been  served  with,  a 
true  and  exact  copy  of  the  petition,  which  by 
law  he  is  entitled  to,  and  that  he  has  not  been 
legally  cited  to  appear  and  answer  herein. 
Wherefore  he  prays  judgment,  to  be  dismissed 
hence  with  his  costs,  &c. 

"And  if  the  foregoingexception  be  overruled, 
he  pleads  the  general  denial.  He  denies  that 
he  is  in  any  manner  liable  to  pay  the  bill  of  ex- 
change sued  on.  He  avers,  specially,  that  he 
neither  signed  and  indorsed  said  bill  himself, 
nor  in  any  way  authorized  the  name  of  said 
firm  of  John  Henderson  &  Co.  to  be  signed  and 
indorsed  on  the  same;  that  it  was  so  signed  and 
indorsed  as  aforesaid  by  one  John  Henderson, 
without  the  knowledge  and  consent  of  defend- 
ant, and  without  any  authority  whatever;  that 
such  indorsement  was  made  neither  for  the 
benefit,  nor  for  any  debt  or  liability,  of  the  de- 
fendant or  of  said  firm,  nor  was  it  made  within 
the  scope  of  the  partnership  powers,  or  on  ac- 
count of  said  firm ;  but  without  any  due  author- 
ity, and  without  the  knowledge  and  consent  of 
the  defendant,  the  said  bill  was  signed  and  in- 
dorsed as  aforesaid  by  said  John  Henderson, 
Surely  for  the  benefit  and  accommodation  of  the 
rawer,  the  said  Thomas  J.  Green;  of  all  which 
the  parties  to  said  bill,  and  the  holders  thereof, 
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before  and  after  maturity,  had  due  notice.  De- 
fendant requires  strict  proof  of  every  allega- 
tion in  the  petition. 

•'  Wherefore  he  prays  judgment,  with  his 
costs,  Ac." 

After  sundry  proceedings,  a  commiasion  mi 
issued  to  take  the  testimony  of  John  Henderson, 
the  acting  partner  and  indorser  of  the  bill,  and 
the  cause  came  on  for  trial  in  February.  1841 
At  the  trial,  the  court  excluded  the  evidence 
thus  taken,  and  there  was  a  judgment  for  the 
plaintiff;  but  the  following  bill  of  exceptions 
being  taken  to  the  ruling  of  the  court,  the  de- 
cision came  up  for  review: 

"  Be  it  remembered,  that  on  the  trial  of  the 
above  entitled  cause,  the  defendant's  counsel, 
in  order  to  prove  the  allegations  set  fourth  by 
the  defendant  in  his  answer,  offered  in  evidence 
the  deposition  of  one  John  Henderson,  who,  at 
the  time  of  the  drawing  and  indorsement  of  the 
bill  of  exchange  sued  on,  was  a  copartner  with 
•defendant,  the  firm  doing  business  under  [*75 
the  name  and  style  of  John  Henderson  &  Co. ; 
and  especially  in  order  to  prove  that  said  John 
Henderson  indorsed  upon  said  bill  the  partner- 
ship name,  without  any  authority  whatever, 
without  the  knowledge  or  consent  of  de- 
fendant, and  contrary  to  their  articles  of  copart- 
nership, and  the  course  of  dealing  of  said  firm; 
that  it  was  so  indorsed  in  the  presence  of  the 
plaintiff,  purely  for  the  accommodation  of  the 
drawer,  Thomas  J.  Green,  in  discbarge  of  a 
promissory  note  held  by  the  plaintiff  against 
said  Green;  that  said  bill  was  not  indoiwd  as 
aforesaid,  for  the  accommodation,  or  on  ac- 
count of  the  said  firm  of  John  Henderson  A 
Co..  nor  in  any  manner  for  the  benefit  of  said 
firm  of  John  Henderson  &  Co.,  nor  in  any 
matter  in  which  said  firm  was  interested;  and 
that  the  plaintiff,  when  said  bill  was  so  drawn, 
and  indorsed,  and  delivered  to  him,  was  fully 
cognizant  of  all  the  above  facts.  The  plaint- 
iff's counsel  objected  to  the  reception  of  said 
deposition,  on  the  ground  that  the  said  Jobn 
Henderson  was  incompetent  to  testify  to  any 
fact  tending  to  invalidate  the  said  bill,  policy  for 
the  protection  of  commerce  and  the  public 
morals  requiring  the  rejection  of  such  evidence. 
The  court,  after  taking  time  to  consider,  sus- 
tained the  objection,  and  rejected  the  deposition, 
on  the  ground  taken,  as  aforesaid,  by  the  plaint- 
iff's counsel. 

"  To  this  decision  of  the  court,  the  defendant 
talus  this  his  bill  of  exceptions,  and  prays  that 
the  same  be  allowed  and  signed  by  the  court" 

Mr.  Conrad,  for  the  plaintiff  in  error: 

This  is  an  action  by  the  holder  of  a  bill  of  ex- 
change against  one  of  the  members  of  a  com- 
mercial firm  by  which  it  purports  to  have  been 
indorsed. 

The  indorsement  is  admitted,  but  the  defence 
is,  that  it  was  made  by  one  member  of  the  firm, 
without  the  knowledge  or  consent  of  his  co- 
partner, the  defendant,  solely  for  the  accom- 
modation of  the  drawer,  and  in  a  matter  in 
which  the  partnership  had  no  interest  or  con- 
cern whatever. 

To  prove  these  facts,  the  partner  who  made 
the  indorsement  of  the  firm  on  the  bill  was  ex- 
amined under  a  commission,  and  his  deposition 
(to  be  found  at  page  17  of  .the  record)  does  ful- 
ly establish  them. 

This  deposition,  however,  was  objected  toon 
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the  ground  that,  being  a  party  to  the  bill,  he 
could  not  impeach  it  by  his  testimony.  The 
objection  was  sustained  by  the  court,  and  the 
deposition  excluded.  To  this  decision  a  bill  of 
exceptions  was  taken  (page  13  of  the  record), 
sod  the  only  question  presented  is  as  to  the 
correctness  of  this  decision. 

As  Henderson  had  no  interest  in  the  event  of 
tie  suit,  his  general  competency  is  not  denied; 
bat  it  is  said,  on  the  authority  of  the  doctrine 
first  distinctly  laid  down  in  Walton  v.  Sltdly, 
76*]  that  his  testimony  *is  inadmissible  so 
far  as  it  goes  to  establish  that  the  indorsement 
nude  by  him  was  not  binding  on  his  copart- 
ners. 

Apart  from  the  sanction  which  the  doctrine, 
tost  a  witness  will  not  bo  permitted  to  impeach 
his  own  acts,  derives  from  judicial  decisions, 
it  is  difficult  to  perceive  on  what  rational 
grounds  it  can  rest.  In  either  a  moral  or  a 
legal  point  of  view  it  seems  equally  untenable. 
In  a  moral  aspect,  to  confess  a  fault,  is  in  some 
degree  to  atone  for  it;  and  what  is  under  all 
circumstances  a  merit,  becomes  an  imperative 
duty,  when  the  concealment  of  a  fault  by  the 
one* who  had  committed  it  would  involve  an 
innocent  person  in  its  consequences. 

In  a  legal  point  of  view,  the  doctrine  ap- 
pears equally  unsound.  The  civil  law  maxim 
nemo  aUegaru  turpiiudinem  mam  est  audiendus, 
invoked  by  Lord  Mansfield  in  its  support,  is 
manifestly  misapplied.  Its  proper  application 
u  lo  parties  to  the  suit,  uot  to  witnesses.  Its 
meaning  is,  that  no  man  shall  allege  his  own 
turpitude  as  the  foundation  of  a  claim  or  a  right. 
It  it  equivalent  to  another  axiom  in  that  system. 
a  turpi  causa  non,  nascilur  actio,  and  is  analo- 
gous to  the  common  law  principle  that  "  no 
one  shall  lake  advantage  of  his  own  wrong." 
I  In  fact,  in  all  other  cases,  courts  of  justice 
have  adopted  the  opposite  principle.  The 
general  rule  is,  not  only  that  a  man  may  con- 
fess his  own  turpitude,  but  that  he  is  bound  to 
do  so,  whenever  his  confession  will  not  subject 
him  to  a  criminal  prosecution ;  and  even  this 
exception,  being  established  solely  for  the  pro- 
tection of  the  witness,  may  be  waived  by  him. 
In  criminal  trials  witnesses  are  every  day  al- 
lowed to  prove  crimes  in  the  commission  of 
which  they  aided  and  abetted.  In  chancery 
(which  has  borrowed  the  practice  from  the 
aril  law),  even  parties  may  be  compelled  to 
diastase  acts  of  fraud  and  moral  turpitude. 

It  was  no  doubt  a  conviction  on  the  part  of  the 
English  courts  that  the  rule  was  erroneous  in 
principle  and  inconvenient  in  practice,  that  in- 
duced them  first  to  limit  its  application  to  ne- 
gotiable instruments,  and  finally  to  abandon  it 
altogether.  (Jordaine  v.  Lashbrook,  7  Term 
Rep.,  001.) 

la  this  country,  in  some  of  the  States  the 
rule  has  never  been  followed.  In  others,  where 
it  had  been  originally  adopted,  the  courts  have 
been  gradually  receding  from  it.  {Stafford  v. 
iaee,  5  Cowen,  28;  Powell  v.  Waters,  8  Cowen, 
«73;  William*  v.  WaWridge,  8  Wendell,  415  ) 

The  rule  is  now  universally  held  to  apply 
only  to  negotiable  paper. 

This  limitation  of  the  rules  is  a  virtual  aban- 
donment of  the  ground  on  which  it  wasorigin- 
alhr  founded,  inasmuch  as  the  impropriety  or 
indecency  of  allowing  a  man  to  contradict  his 
own  acts,  can  in  no  manner  depend  on  the  form 
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or  character  of  the  instrument  thus  sought  to 
be  impeached. 

The  rule  thus  restricted  must  rest,  therefore, 
on  another  principle,  to  wit,  the  public  policy 
of  protecting  negotiable  paper.  Now,  on  this 
•point,  I  will  observe,  first,  that  if  the  [*7  7 
holder  received  the  paper  in  good  faith,  he  is 
sufficiently  secured  by  the  principle  which  pro- 
tects such  paper  in  the  hands  of  a  bona  fide 
holder  against  all  equities  that  may  exist  be- 
tween the  original  parties.  If,  on  the  contrary, 
he  took  the  paper  mala  fide,  there  can  be  no 
good  reason  why  he  should  be  protected.  In 
the  first  hypothesis,  the  evidence  would  be  ir- 
relevant; in  the  second,  the  reason  for  its  ex- 
clusion does  not  exist. 

There  arc,  it  is  true,  two  exceptions  to  this 
remark,  to  wit,  where  the  defense  set  up  is 
that  the  note  or  bill  originated  in  a  gaming  or 
usurious  consideration.  In  these  cases  the  in- 
strument, even  in  the  hands  of  a  bona  fide 
holder,  is  tainted  with  the  illegality  of  its  origin. 
But  is  not  this  exception  founded  on  consider- 
ations of  public  policy  t  If  so,  how  can  a  rule 
which  excludes  the  evidence  of  the  facts  be 
also  founded  on  public  policy?  How  can  it  be 
at  the  same  time  politic  to  allow  the  consider- 
ation of  negotiable  paper  to  be  inquired  into  in 
these  cases,  and  at  the  same  time  impolitic  to 

Crevent  the  introduction  of  the  only  evidence 
y  which,  in  the  great  majority  of  the  cases, 
the  facts  can  be  established? 

At  all  events,  if  the  object  of  the  rule  be  to 
protect  negotiable  paper  in  the  hands  of  bona 
fide  holders  for  a  valuable  consideration  (and 
we  apprehend  it  can  hardly  be  desirable  to  pro- 
tect any  other),  then  the  rule  itself  should  be 
oo  extensive  with  the  object  sought  to  be  at- 
tained. As  the  only  cases,  therefore,  where 
the  consideration  can  in  such  cases  be  inquired 
into  are  those  in  which  usury  or  gaming  is  set 
up  as  a  defense,  it  would  be  sufficient  for  all 
the  public  policy  of  the  rule  to  say,  that  a 
party  to  a  negotiable  instrument  should  not  be 
permitted  to  prove  that  it  originated  in  a  gam- 
bling or  usurious  consideration. 

I  have  ventured  on  these  general  remarks  in 
relation  to  the  origin  of  this  rule,  because  the 
rule  itself  is  of  recent  origin,  and  the  juris- 
prudence in  regard  to  it,  both  in  England  and 
in  this  country,  is  so  fluctuating  that  I  do  not 
consider  it  as  firmly  established. 

But  we  contend  that  the  rule,  even  when  car- 
ried as  far  as  it  has  ever  been  by  this  court, 
does  not  apply  to  the  present  case. 

1.  In  the  first  place,  for  it  to  be  applicable, 
tbe  paper  sought  to  be  attacked  must  not  only 
be  negotiable,  but  have  been  actually  negotia- 
ted. (United  States  v.  Dunn,  5  Peters.  51; 
Same  v.  IAffler,  11  Peters,  81 ;  Blag/j  v.  Phoenix 
Ins.  Co.,  8  Wash.  C.  C.  R,  7;  Baird  v.  Coch- 
rane, 4  Serg.  &  Rawle,  897.) 

Now,  the  draft  in  the  present  case  is  still  in 
the  bands  of  a  party  to  the  original  transaction. 
In  point  of  form,  it  is  true  that  the  present 
holder  is  the  assignee  of  the  payee  and  indorser, 
but  in  point  of  fact  he  was  a  party  to  the  trans- 
action in  which  it  originated,  and  had  full 
knowledge  of  the  purposes  for  which  it  was 
executed.  It  was  only  a  mode  whereby  tbe 
indorsers  undertook  to  become  sureties  for  a 
debt  due  by  Hie  drawers  to  the  plaintiff.  (Pow- 
ell v.  Waters,  8  Cowen,  692.) 
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7  8*]  *2.  Even  supposing  that  the  draft  can  be 
considered  in  a  technical  sense,  as  having  been 
negotiated,  the  indorsee  certainly  took  it  mala 
fide,  and  with  a  full  knowledge  that  Hender- 
son, in  indorsing  on  it  the  signature  of  bis 
ti  rm,  was  committing  a  fraud  on  his  copartners. 
Now,  it  is  well  settled  that  the  rule  does  not 
apply  to  cases  of  fraud  or  misconduct  to  which 
the  holder  was  a  party. '  (Peterto'n  v.  Willing, 
■i  Dallas,  506;  Langer  v.  Felton,  1  Rawle,  141; 
McP/iersonv.  Powers,  1  8erg.  &  Rawle,  102.) 

3.  The  draft  was  drawn  and  payable  in  the 
State  of  Mississippi.  Its  nature  and  effect  must 
therefore  be  tested  by  the  laws  of  that  State. 
Now,  the  law  of  that  State  provides,  in  sub- 
stance, that  in  all  cases  where  a  promissory 
note  or  other  obligation  in  writing  has  been  as- 
signed, the  defendant  shall  be  allowed  the  ben- 
efit of  all  want  of  lawful  consideration,  failure 
of  consideration,  payments,  discounts,  and  set- 
offs made,  had,  or  possessed  against  the  same, 
previous  to  notice  of  the  assignment,  any  law, 
usage,  or  custom  in  any  wise  to  the  contrary 
notwithstanding,  in  the  same  manner  as  if  the 
same  had  been  sued  and  prosecuted  by  the  ob- 
ligee or  payee  therein.  (Law  of  June  25,  1823, 
sec.  12;  see  Howard  &  Hutchinson's  Dig.,  p. 
372.) 

By  this  law  negotiable  instruments  are  placed 
precisely  on  the  same  footing  with  all  other  se- 
curities, and  therefore  the  distinction  on  which 
alone  the  principle  which  prevents  a  party  to 
an  instrument  from  impeaching  it  by  his  testi- 
mony rests,  is  unknown  in  that  State.  The  de- 
fense, in  the  present  case,  is  want  of  consider- 
tion.  Had  the  suit  been  brought  by  the 
assignee  of  an  instrument  not  negotiable,  the 
witness  would  unquestionably  have  been  com- 
petent to  prove  this  fact.  But  by  the  laws  of  Mis- 
sissippi the  assignee  of  a  note  or  bill  of  exchange 
has  no  other  or  greater  rights  than  the  assignee 
of  a  bond  or  other  instrument  not  negotiable  in 
its  character.  The  witness  is  therefore  as  com- 
petent in  the  one  as  in  the  other.  The  case  is 
similar  to  that  of  Baring  v.  £/<tpp«n(2Binney, 
165). 

4.  The  lex  fori  must  regulate  the  competency 
of  witnesses  (Story's  Conflict  of  Laws,  526,  sec.< 
635);  and  by  the  law  of  Louisiana  the  witness 
was  competent.    (Louisiana  Code,  art.  2260.) 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

Upon  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

This  was  an  action  instituted  at  law  in  the 
Circuit  Court  for  the  Eastern  District  in  the 
State  above  mentioned,  by  petition,  according 
to  the  modes  of  proceeding  in  the  courts  of  that 
State,  in  the  name  of  the  defendant  in  error,  as 
indorsee  and  holder  of  a  bill  of  exchange  for 
$8,795,  against  the  plaintiff  in  error,  as  an  in- 
doner  of  that  bill. 

The  petition  sets  forth  the  facts  following: 
That  the  petitioner  is  the  holder  and  owner  of 
the  bill  in  question,  which  was  drawn  by  one 
Thomas  J.  Green,  at  Warrenton.  Mississippi, 
79*]  on  the  3d  of  February,  *1837,  directed  to 
Briggs,  Lacoste  &  Co.,  at  Natchez,  payable, 
twelve  months  after  date,  to  John  Henderson 
&  Co. ,  by  whom  it  was  indorsed.  That  on  the 
8th  day  of  February,  1887,  this  bill  was  pro- 
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tested  for  non-acceptance,  and  on  the  6th  day 
of  February,  1888,  was  duly  protested  for  non- 
payment in  the  city  of  Natchez,  and  that  John 
Henderson  &  Co.  were  regularly  notified  of 
said  protest  for  non-acceptance  and  nonpay- 
ment. That  at  the  time  at  which  the  said  bill 
was  so  indorsed,  the  plaintiff  in  error  was  a 
member  of  the  Arm  of  John  Henderson  &  Co., 
then  doing  business  at  Warrenton  in  Mississip- 
pi, and  as  a  member  of  that  firm  is  liable  to  the 
petitioner  for  the  amount  of  the  bill  of  ex- 
change, with  interest,  costs,  and  damages. 
That  the  petitioner  is  a  citizen  and  resident  of 
the  State  of  Kentucky,  and  the  said  William 
Henderson,  a  citizen  and  inhabitant  of  the  par- 
ish of  Carroll,  in  the  State  of  Louisiana.  Upon 
the  aforegoing  petition  the  plaintiff  below  pray- 
ed judgment,  with  his  costs,  &c. 

The  defendant  below,  in  the  fret  place,  took 
an  exception  to  the  petition  on  the  ground  that 
he  had  not  been  served  with  a  true  copy  there- 
of, according  to  law,  nor  had  been  legally  cited 
to  appear,  and  therefore  prayed  to  be  dismiss 
ed;  second,  he  interposed  what  is  there 
styled  "  the  general  denial,"  corresponding 
with  the  general  issue;  and,  third,  he  averred 
specially  that  he  neither  signed  nor  indorsed 
the  said  bill  himself,  nor  in  any  way  authorized 
the  name  of  the  firm  of  John  Henderson  A  Co. 
to  be  signed  and  indorsed  on  the  same;  that  it 
was  so  signed  and  indorsed  by  one  John  Hen- 
derson without  the  knowledge  and  consent  of 
the  defendant,  and  without  any  authority 
whatsoever;  and  that  such  indorsement  was 
made  neither  for  the  benefit,  nor  for  any  debt 
or  liability  of  the  defendant,  nor  of  the  said 
firm;  nor  was  it  made  within  the  scope  of  the 
partnership  powers,  or  on  account  of  the  firm; 
but  that  without  any  due  authority,  and  with- 
out the  knowledge  and  consent  of  the  defend- 
ant, the  bill  was  signed  and  indorsed  by  said 
John  Henderson  purely  for  the  benefit  of  the 
said  Thomas  J.  Green,  the  drawer,  of  ill 
which  the  parties  to  the  said  bill,  and  the  hold- 
ers thereof,  before  and  after  the  maturity  there- 
of, had  notice. 

At  a  subsequent  day  the  exception  first  taken 
for  the  alleged  want  of  regular  service  of  the 
petition,  was  waived  by  the  defendant,  and 
the  cause  was  continued ;  afterwards,  upon  the 
trial  thereof,  the  defendant,  in  order  to  prove 
the  allegations  in  his  answer  to  the  petition,  of- 
fered in  evidence  the  deposition  of  John  Hen- 
derson, who,  at  the  time  of  the  drawing  and 
indorsement  of  the  bill  of  exchange  sued  on, 
was  a  copartner  with  the  defendant  in  the  firm, 
doing  business  under  the  name  and  style  of 
John  Henderson  &  Co. :  this  evidence  being  de- 
signed to  show  that  John  Henderson  indorsed 
the  partnership  name  upon  the  bill  without  au- 
thority, without  the  knowledge  or  consent  of 
the  defendant,  and  contrary  to  their  articles  of 
copartnership  and  to  the  course  of  their  deal- 
ings: and  that  it  was  so  'indorsed,  in  the  [*80 
presence  of  the  plaintiff,  purely  for  the  accom- 
modation of  the. drawer,  Thomas  J.  Green,  and 
not  for  the  accommodation,  nor  on  account  of, 
nor  in  any  manner  for  the  benefit  of  the  firm 
of  John  Henderson  &  Co.  The  -  reception  of 
this  deposition  was  objected  to  on  the  ground 
that  John  Henderson,  as  a  member  of  the  firm 
by  whom  and  at  the  time  the  indorsement  was 
made,  was  incompetent  to  testify  to  facts  tend- 
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in$ lo  invalidate  Iho  bill;  the  court  sustained 
this  objection,  and  rejected  the  deposition  of 
John  Henderson.  To  the  ruling  of  the  court 
na  this  point  the  defendant  took  an  exception, 
(rfaich  was  reserved  to  him. 

The  exception  thus  taken  presents  the  whole 
tontrorerey  in  this  case,  which,  controlled  by 
principles  heretofore  ruled  by  this  court,  would 
m  to  be  limited  within  a  very  narrow  com- 
i.  The  inquiry  how  far  a  party  to  a  nego- 
le  instrument  may  be  heard  in  a  court  of 
w  to  impeach  or  invalidate  that  instrument 
the  hinds  of  another,  is  one  whicn  has  led 
considerable  discussion  and  to  different  con- 
uskms  in  the  courts  both  of  England  and  in 
»  country.  Id  the  case  of  Walton,  Assignee, 
r.8he0t(l  T.  R.,  296)  the  Court  of  King's 
■h  decided  that  a  party  to  a  negotiable 
.per,  having  given  it  value  and  currency  by 
e  auction  of  his  name,  shall  not  afterwards 
validate  it  by  showing,  upon  bis  own  testi- 
,tnony,  that  the  consideration  on  which  it  was 
tncuted  was  illegal.  Subsequently,  by  the 
lame  court,  this  rule  was  so  far  relaxed  or  ab- 
as to  permit  the  impeachment  of  such 
is  instrument  bypersons  standing  in  the  same 
lection  to  it.  (  Vide  Jordaine  v.  Lashbrook,  7 
T.  R, 601.)  Amongst  the  different  States  of 
tar  Union  the  decisions  of  the  court  of  King's 
"on  either  side  of  this  question  have  been 
ted.  In  this  court  the  rule  laid  down  in 
of  Walton  v.  SheUy  has  been  admitted 
*d  adhered  to  with  a  uniformity  which  es- 
fcMiahes  it  as  the  law  of  the  court.  Thus  in 
thecaseof  The  Bank  of  the  United  States  v. 
Auu  (6  Peters,  51),  it  was  enforced  in  an  ac- 
tion by  the  holder  of  a  note  against  an  indors- 
ee in  which  an  attempt  was  made  to  impeach 
the  note  upon  the  testimony  of  a  subsequent 
indorser;  in  the  case  of  The  Bank  of  the  lie- 
tnpolu  v.  Jones  (8  Peters,  13),  in  which  the 
maker  of  a  note  was  deemed  an  incompetent 
»itaesg,  in  an  action  by  the  holder,  to  testify  to 
facts  in  discbarge  of  the  liability  of  the  indors- 
ee and  in  the  case  of  Scott  v.  Lloyd,  the  de- 
cision of  this  court,  though  not  directly  upon 
the  same  point,  may  be  regarded  as  approving 
the  rule  established  by  the  cases  previously  ad- 
judicated. The  judgment  of  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana  now  un- 
der review  being  fully  sustained  by  these  au- 
thorities, that  judgment  is  hereby  affirmed. 

Ctted-1  Wall.,  ITS. 


81»]  'EMILY  POULTNEY  bt  al.,  Appel- 
lants, 
v. 
THE  CITY  OF  LAFAYETTE,  ISAAC  T. 
PRESTON  et  At.,  Defendants. 

Sputf  practice — tlst  rule — dismissal  of  ease — 
when. 

Before  a  case  can  be  dismissed  under  the  21st 
role,  retaliating  equity  practice,  there  must  exist. 
In  toe  technical  sense,  a  plea  or  demurrer  on  the 

Citof  the  defendant,  which  the  plaintiff  shall  not 
re  replied  to  or  set  down  for  heating;  before  the 
•eoood  term  of  the  court  after  filing  the  same. 

TV  complainant.  If  he  chooses,  may  go  to  the 
Mutoton  bill  and  answer, 

Howard  8. 


THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  East  Louisiana,  sitting 
as  a  court  of  equity. 

The  heirs  of  Poultney  filed  a  bill  in  chancery 
against  the  City  of  Lafayette  and  upwards  of 
two  hundred  individuals. 

It  alleged  that  Poultney  had  purchased  from 
the  Widow  Rousseau  a  tract  of  land  about  a 
mile  and  a  half  above  the  city  of  New  Orleans 
in  May,  1818;  and  that  to  secure  the  payment  of 
part  o"f  the  purchase  money,  he  had  mortgaged 
the  same  land  to  her  for  $80,000,  payable  in 
five  annual  installments  of  $16,000  each;  that 
Poultney  died  in  October,  1819,  leaving  minor 
children,  and  that  the  defendants  were  in  pos- 
session of  the  propertv,  whicb  the  complainants 
claimed  a  right  to  redeem. 

The  proceedings  which  took  place  in  court 
after  this  are  exceedingly  complicated.  Some 
of  the  defendants  answered,  usiDg  this  expres- 
sion, "  the  said  answer  to  serve  and  be  instead 
of  a  demurrer  and  pleas  to  the  said  bill  of  com- 
plaint." Objections  were  made  to  the  jurisdic- 
tion of  the  court  on  account  of  the  residence 
of  the  complainants,  and  a  rule  granted  to  try 
the  fact  of  residence,  which  rule  was  afterwards 
set  aside. 

The  bill  was  taken  pro  confesso  as  to  many  of 
the  defendants,  who  were  afterwards  allowed 
to  answer;  numerous  persons  were  vouched  in 
warranty  by  the  defendants,  and  afterwards  the 
proceedings  stricken  out ;  demurrers  were  filed 
and  overruled ;  the  case  was  put  upon  the  rule 
docket  and  then  brought  back  again;  three 
more  defendants  were  brought  in. 

The  answers,  amongst  other  matters,  averred 
that  Poultney,  at  the  time  of  his  death,  was  in- 
solvent, and  that  the  property  in  question  had 
been  subjected  to  the  operation  of  the  laws 
in  Louisiana  and  sold  to  its  present  possessors. 

In  1 842  the  following  proceedings  took  place : 

On  this  first  Monday  of  January,  1842,  ap- 
peared Isaac  T.  Preston  and  C.  M.  Conrad, 
Esquires,  for  defendants,  and  filed  in  evidence 
with  the  clerk  and  master  the  following  exhib- 
its marked  A,  B,  C,  D,  E,  F,  G,  I,  M,  N,  O, 
P:  and,  on  further  motion  of  said  counsel,  this 
cause  is  set  for  trial  for  hearing  on  the  merits, 
for  Friday,  the  14th  January,  1842. 

And  afterwards,  to  wit,  on  the  9th  day  of 
February,  one  thousand  eight  hundred  and 
forty-two,  the  following  entry  was  made  of  rec- 
ord, to  wit: 

•Wednesday,  February  9,  1842.  [*82 

"  The  court  met,  pursuant  to  adjournment. 
Present,  the  Honorable  Theodore  H.  McCaleb, 
district  judge;  the  Honorable  John  McKinley, 
presiding  judge,  absent. 

Heirs  of  Poultney         ) 

r.  VN0.8T. 

The  City  of  Lafayette  et  al. ) 

"  On  motion  of  Isaac  T.  Preston,  Esq.,  this 
cause  was  called  on  the  docket  and  fixed  for 
trial  for  Wednesday,  the  28d  February,  1842." 

And  afterwards,  to  wit,  on  the  28d  of  Febru- 
ary, 1842,  the  following  order  of  court  was  en- 
tered of  record,  to  wit: 

"Wednesday,  February  28,  1842. 

"  The  court  met,  pursuant  to  adjournment. 
Present,  the  Honorable  Theodore  H.  McCaleb, 
district  judge;  the  Honorable  John  McKinley, 
presiding  judge,  absent. 

608 


Digitized  by 


Google 


82 


SUPRBMK  COURT  OF  THK   UNITED  StATHB. 


1845 


J 


No.  87. 


Heirs  of  Poultney 

o. 

The  City  of  Layfayetteetal. 

"  On  the  33d  day  of  February,  1842,  this 
case  was  called  for  trial;  whereupon  the  com- 
plainants, by  their  counsel,  objected,  upon  the 
ground  that  the  cause  was  improperly  put  on 
the  issue  docket,  and  set  down  for  trial ;  that 
no  replication  had  been  filed,  and  that,  since 
the  last  term  of  the  court,  some  of  the  defend- 
ants had  died,  and  their  heirs  or  representatives 
had  not  been  made  paities  to  the  suit;  and 
moved  the  court  to  remand  this  cause  to  the 
rule  docket,  that  an  issue  might  be  formed. 
On  the  other  hand,  the  defendants  insisted  that 
the  case  should  proceed  immediately  to  trial, 
or  be  dismissed  under  the  rules  of  practice  pre- 
sented by  the  Supreme  Court  in  equity  cases. 
These  motions  were  all  fully  argued  together, 
and,  after  argument  thereof,  the  court  took  time 
to  consider. 

And  afterwards,  to  wit,  on  the  24th  day  of 
February,  one  thousand  eight  hundred  and  for- 
ty-two, the  following  entry  and  decree  were  en- 
tered of  record,  to  wit: 

•     "  Thursday,  February  24,  1842. 

"The  court  met,  pursuant  to  adjournment. 
Present,  Honorable  Theodore  H.  McCaleb.  dis- 
trict judge;  Honorable  John McKinley,  presid- 
ing judge,  absent. 

Heirs  of  Poultney 
v. 
The  City  of  Lafayette  et 

"  On  this  day  the  court  proceeded  to  deliver 
its  opinion  on  the  motions  argued  and  submit- 
ted yesterday  in  this  cause.  When  the  court 
had  announced  it  was  about  to  deliver  its  opin- 
ion, the  counsel  for  the  complainants  moved  to 
be  allowed  to  file  the  documents  A  and  B,  but 
the  court  refused  to  receive  them,  stating  that 
83*]  it  was  'about  to  deliver  an  opinion  on  the 
cause;  upon  [which]  the  counsel  for  the  com- 
plainants handed  them  to  the  clerk,  the  court 
considering  that  the  complainants'  application 
to  file  a  bill  of  revivor  or  exceptions  came  too 
late. 
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"The  defendants  having  moved  to  dismiss 
the  bill  of  complaint  in  this  cause,  under  the 
21st  of  the  rules  in  equity  cases,  and  it  appear-4-ants  were,  by  order  of  the  conrt,  protected  in 


cause.  Borne  of  the  defendants,  availing  them- 
selves of  the  28d  rule  of  practice,  instead  of  fil- 
ing a  formal  demurrer  or  plea,  did  insist  on 
some  special  matter  in  the  answers,  which  they 
left  with  the  clerk  of  the  court,  and  claimed  to 
have  the  benefit  thereof,  as  though  they  had 
pleaded  the  same  matter.  They  commence 
"  The  several  answer  of,"  &c.  "  The  said  an- 
swer also  to  serve  and  be  instead  of  a  demurrer 
and  pleas  to  the  said  bill  of  complaint."  Was 
there,  then,  a  plea  in  the  cause?  Surely  not. 
There  was  something  else;  there  was  an  answer 
to  serve  and  be  instead  of  a  plea,  and  of  which 
the  party  claimed  the  advantage,  as  under  the 
answer  and  not  under  a  plea;  and  so  it  was  re- 
garded by  the  court  when  an  application  was 
made  to  it  to  try  the  question  of  citizenship; 
and,  although  the  party  could  avail  himself  of 
all  the  matter,  by  way  of  answer,  the  plaintiff 
could  not  otherwise  regard  it  than  as  an  answer, 
and  could  do  no  otherwise  towards  forming  an 
issue,  without  leave  of  court,  than  file  a  gener- 
al replication  to  it  as  an  answer. 

It  is  said,  in  the  order  dismissing  the  bill,  that 
more  than  two  terms  bad  elapsed  since  filing 
the  pleas.  Now,  if  the  most  rigid  and  technical 
interpretation  of  the  rules  are  to  be  had.  and 
they  shall  be  conformed  to  to  the  letter,  it  be- 
comes important  to  ascertain  when  the  pleas  of 
the  defendant  were  filed.  The  answers  of  some 
of  the  defendants  appear  to  have  been  lodged 
with  the  clerk  of  the  court  in  his  office,  on  the 

day  of ;  there  was  no  'notice  [*84 

taken  of  them  upon  the  rule  docket  or  in  the 
minutes  of  the  court,  and  consequently  they 
were  not  parts  of  the  record ;  the  defendants 
were  not  bound  by  them,  and  the  complainants 
were  not  notified  of  their  being  on  file.  On  the 
24th,  80th,  and  81st  of  December,  1839.  and  on 
the  19th  February,  1840,  notes  are  made  upon 
the  rule  docket  of  the  filing  of  answers  upon 
those  days,  but  nothing  is  said  about  the  filing 
of  pleas.  Neither  of  those  days  were  or  couM 
have  been  rule  days;  consequently  the  act  wu 
nugatory.  On  the  24th  of  December,  1889,  s 
motion  was  sustained  to  set  aside  the  decree 
nisi,  and  leave  was  given  the  defendants  to  file 
answers,  which  does  not  appear  from  the  min- 
utes then  to  have  been  done;  and  the  complain- 


ing to  the  court  that  the  complainants  had  not 
set  for  trial  the  pleas  filed  in  this  case,  nor  filed 
replication  to  the  answers,  .although  more  than 
two  terms  of  the  court  had  elapsed  since  the 
filing  of  the  same,  it  is  ordered  and  adjudged 
and  decreed,  that  the  bill  of  complaint  In  this 
case  be  dismissed  as  to  all  the  defendants,  and 
the  complainants  pay  the  costs  of  suit." 

From  which  decree  the  complainants  ap- 
pealed to  this  court. 

The  case  was  argued  by  Mr.  Chinn  (in  writ- 
ing) for  the  appellants,  and  Mr.  Coxe  for  the 
appellees. 

The  following  is  an  extract  from  Mr.  China's 
argument: 

The  bill  in  this  cause  was  dismissed  under 
the  21st  rule  of  this  court,  prescribed  for  the 
inferior  courts  in  chancery  causes,  because 
"  the  plaintiffs  had  not  set  for  trial  the  pleas 
filed,  nor  filed  replications  to  the  answers,  al- 
though two  terms  of  the  court  had  elapsed  since 
filing  the  same."  To  all  this  it  is  confidently 
responded,  that  there  were  no  pleas  filed  in  the 

604 


their  right  thereafter  to  file  any  exception  to 
the  answers  that  might  be  filed.  Let  it  be 
borne  in  mind  that  the  decree  nut  was  set  aside 
without  putting  the  parties  defendant  upon  any 
terms  whatever;  they  were  not  even  compelled 
to  pay  costs. 

In  the  answers  various  record  and  document* 
are  properly  referred  to  as  exhibits,  and  con- 
stitute parts  of  the  answers — the  most  material 
and  only  important  parts,  and  without  the 
filing  of  which  the  plaintiff  could  not  safely 
proceed  in  making  up  an  issue  in  the  cause. 
At  the  January  rules,  1842.  these  exhibits  were 
for  the  first  time  filed,  and  noted  upon  the  rule 
docket — they  never  having  been  before  even 
lodged  with  the  clerk.  Up  to  that  time  the 
filing  of  answers  was  not  complete;  then  for 
the  first  time  the  cause  stood  upon  bill  and 
answer — and  at  the  same  time  the  cause  was 
set  for  hearing  by  the  defendants,  on  the  mer- 
its, for  Friday,  the  14th  January,  1842;  at  the 
same  time  they  suggested  the  death  of  Laylon. 
and  the  names  of  Ms  heirs,  and  took  an  order 
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u  the  rales  that  they  be  parties.  There  was 
then  clearly  a  misconception  by  the  court,  that 
more  than  two  terms  had  elapsed  since  the 
dttae  of  the  pleas  and  before  the  order  dismiss- 
ing the  bill. 

It  doth  clearly  appear,  from  the  17th  rule, 
that  Issues  are  to  be  formed,  and  causes  are  to 
be  prepared  for  trial  at  the  rules  and  upon  the 
rale  days,  and  that  neither  party  is  bound  to 
notice  the  proceedings  of  his  adversary  except 
they  be  then  entered  in  the  rule  book,  or  they 
be  had  in  open  court. 

The  court  below  predicated  its  order  dismiss- 
ing the  bill  somewhat  upon  the  failure  of  the 
plaintiffs  to  file  replications  to  the  answers, 
and  suffering  two  terms  to  expire. 

Pending  a  motion  made  by  the  complainants 
lo  set  aside  the  rule  for  hearing  of  the  cause 
upon  its  merits,  and  to  remand  the  cause  to 
(lie  rule  docket,  that  an  issue  might  be  had, 
and  during  the  argument  of  that  motion,  the 
defendants  moved  to  dismiss  the  bill  under  the 
2l«  rule,  without  any  previous  rule  therefor, 
without  any  previous  notice  thereof,  and  in 
direct  conflict  with  their  rule  for  a  trial  of  the 
cause  upon  its  merits,  which  they  had  taken. 
The  court,  in  pronouncing  the  order,  says: 
86*]  "The  defendants  having  moved  to  *dis- 
ua  under  the  21st  rule,  and  it  appearing  to 
the  court  that  the  complainants  had  not  set  for 
trial  the  pleas  filed,  nor  filed  replications  to 
the  answers,  although  two  terms  of  the  court 
bad  elapsed  since  the  filing  the  same,  it  is  or- 
dered and  adjudged  and  decreed,  that  the  suit 
be  dismissed^ '•  as  to  all  of  the  defendants."  In 
response,  therefore,  to  an  application  to  remand 
the  cause  to  the  rules,  and  in  response  to  an 
application  to  dismiss  under  the  2lst  rule,  he 
does  dismiss  under  that  rule;  and  because  the 
plaintiff  had  not  replied  to  the  answers. 

The  plaintiffs  were  not  bound  to  notice  or 
reply  to  the  answers  until  two  calendar  months 
after  they  were  put  in,  filed  at  the  rules,  or  in 
open  court;  and  upon  their  failure  to  reply,  or 
lie  exceptions,  they  might  be  ruled  to  reply; 
and  upon  the  expiration  of  that  rule,  and  no 
replication  or  exceptions  filed,  the  suit  might 
be  dismissed;  but  even  then,  in  the  discretion 
of  the  court,  the  cause  might  be  retained  upon 
the  payment  of  cost.  (Rule  18th.)  But  in  this 
case  there  had  been  no  rule  for  replication. 
Ko  pains  of  dismissal  could  be  inflicted  upon 
the  plaintiff  for  failing  to  reply,  until  he  was 
ruled  to  do  so.  It  was  then  a  vain  invocation 
of  the  18th  rule  to  sanction  a  dismissal  moved 
for  under  the  21st. 

After  filing  a  replication  it  would  be  too  late 
to  except  to  an  answer;  but  the  courts,  in  the 
mucin  of  a  sound  discretion,  and  for  the  at- 
tornment of  justice,  would  suffer  the  replica- 
tion lo  be  withdrawn  and  exceptions  had.  But, 
at  any  time  before  replication,  it  is  the  right  of 
ike  plaintiff,  at  the  rules  or  in  open  court,  to 
He  exceptions  to  the  defendants'  answers;  and 
tads  fgght  was  particularly  secured  to  the  plaint- 
iff*,  without  limitation  as  to  time,  upon  setting 
•aid*  the  decree  nut.  The  court  will  not 
OKansarfly  set  aside  a  decree  nttj,  until  the  com- 
be  In  of  a,  sufficient  answer.  In  this  case  the 
nun  Van  «*  gratia  departed  from;  reserving  the 
a)  plaintiffs  to  reply  to  the  answers 

r should  come  in. 

i  trial  of  the  plaintiffs'  motion,  and 


before  the  decision  thereof  (when  there  had 
been  to  rale  for  replication,  and  the  party's 
right  to  file  exceptions  to  the  defendant's  an- 
swers would  appear  to  have  been  unquestion- 
able), they  offered  to  do  so,  but  the  court  re- 
fused them  permission;  and,  inasmuch  as  Rob- 
ert Layton  had  subsequently  to  the  preceding 
term  departed  this  life,  and  his  heirs  were  not 
properly  before  the  court,  the  plaintiffs  offered 
to  file  a  bill  of  revivor  against  them,  which  the 
court  refused  to  permit;  and  without  accepting 
any  terms,  or  putting  the  plaintiff  upon  any 
terms  to  speed  the  eause,  put  an  end  to  the 
cause  by  pronouncing  a  final  decree;  and  did 
not,  erven  in  that,  reserve  to  the  plaintiffs  the 
right  to  commence  de  noto. 

It  is  supposed  that  the  decretal  order  dismiss- 
ing the  plaintiffs'  bill  is  erroneous  for  its  am- 
biguity, and  want  of  reasonable  judicial  cer- 
tainly. After  dismissing  the  bill  as  to  all  the 
defendants — which  applies  to  all  who  had  been 
served  with  process,  or  who  had  been  made 
'defendants  in  the  bill,  and  who  had  not  [*86 
answered — the  decree  proceeds:  "And  the  com- 
plainants pay  the  costs  of  suit  with  regard  to 
such  of  the  defendants  as  had  filed  pleas  of  de- 
murrers— the  complainant  having  failed  to  re- 
ply to  or  set  for  hearing  such  pleas  or  demur- 
rers before  the  second  term  of  the  court  after 
filing  the  same,  agreeably  to  the  21st  of  the 
rules  of  practice  for  the  courts  of  equity  of  the 
United  States,  as  prescribed  by  the  Supreme 
Court  of  the  United  States." 

Proctor  filed  the  only  demurrer  that  was 
filed  in  the  cause.  An  issue  was  had  speedily. 
It  was  set  for  hearing,  and  inasmuch  as  Layton 
and  others  relied  upon  the  same  matters,  they 
were  all  heard.  The  demurrers  were  over- 
ruled, and  the  defendants  ordered  to  answer 
over,  which  Proctor  has  never  done,  notwith- 
standing which  he  has  succeeded  in  turning 
the  plaintiff  out  of  court.  Now,  can  this  court 
ascertain  from  the  decree  which  of  the  persons 
named  as  defendants  in  the  complainants'  bill 
are  entitled  to  their  costs?  &c.,  &c. 

We  therefore  conclude  that  the  inferior  court 
erred: 

1.  In  deciding  that  the  defendants,  or  any 
of  them,  had  filed  pleas  in  the  cause. 

2.  That  the  failure  of  the  plaintiffs  to  set 
such  pleas  down  for  trial  should  be  -visited 
with  the  pains  of  dismissal  of  their  bill 

8.  That  the  plaintiffs  were  in  default  in  not 
replying  to  the  defendants'  answers. 

4  In  refusing  leave  to  the  plaintiffs  to  file 
exceptions  to  the  answers,  and  a  bill  of  revivor 
against  the  heirs  of  a  deceased  party. 

5.  In  dismissing  the  plaintiffs'  bill  as  to  all 
or  any  of  the  parties. 

6.  In  awarding  costs  to  the  defendants,  or 
any  of  them,  and  not  defining  to  whom. 

7.  In  refusing  to  award  a  rehearing  of  the 
case  upon  the  petition  and  affidavit  filed. 

Mr.  Core,  for  appellees,  said  that  after  the 
case  was  argued  in  the  court  below,  and  when 
the  court  was  about  to  deliver  its  opinion,  some 
papers  were  presented,  but  the  court  very 
properly  said  it  was  too  late.  The  printed  ar- 
gument refers  to  the  position  of  the  case  when 
the  judge  decided  it;  and  there  was  nothing  in 
this  position  to  prevent  the  complainants  from 
filing  a  replication.  The  record  shows  that 
they  endeavored  to  excuse  themselves  for  this 
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omission  by  filing  a  petition  for  a  rehearing; 
and  it  is,  in  fact,  from  the  refusal  of  the  court 
to  grant  this  that  the  appeal  was  taken. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  Eastern  District  of  Louisi- 


To  determine  the  point  brought  up  by  the 
appeal,  it  is  unnecessary  to  state  the  substance 
of  the  bill  or  answers.  On  motion,  the  Circuit 
Court  dismissed  the  bill,  under  the  21st  rule, 
87*]  because  the  *"  complainants  had  not  set 
down  for  hearing  the  pleas  filed  in  this  case, 
nor  filed  replication  to  the  answers,  although 
more  than  two  terms  of  the  court  had  elapsed 
since  filing  of  the  same." 

The  rule  referred  to  is,  "if  the  plaintiff  shall 
not  reply  to,  or  Bet  for  hearing  any  plea  or  de- 
murrer before  the  second  term  of  the  court 
after  filing  the  same,  the  bill  may  be  dismissed, 
with  costs."  No  plea  had  been  filed  in  the 
case,  and  the  demurrer  filed  had  been  over- 
ruled, so  that  the  rule  did  not  apply  to  the  case 
as  it  stood  at  the  time  of  the  dismissal.  The 
rule  can  only  apply  to  demurrers  and  pleas 
technically  so  called.  And  there  is  no  other 
rule  of  proceeding  which  authorized  the  decree 
of  the  court.  The  complainant  may,  if  he 
choose,  go  to  the  hearing  on  the  bill  and 
answer. 

The  decree  of  the  Circuit  Court  it  reversed,  and 
the  eauteie  remanded  for  further  proceeding). 


AMOS  KENDALL,  Plaintiff  in  Error, 
v. 
WILLIAM  B.  8TOKE8.LUCID8  W.  STOCK- 
TON, and  DANIEL  MOORE,  Survivors  of 
Richard  C.  Stockton,  Defendant*  in  Error. 

Postmaster- General,  official  act  of — reference, 
award  and  payment  on  mandamus — Costs — 
action  for  other  damages  —  public  officer  in 
exercise  of  discretion  not  liable  for  error  in 
judgment — selection  of  one  of  two  remedies,  bar 
as  to  others-mandamus.  Evidence  of  special 
damage. 

[The  reader  Is  referred  to  a  former  case  between 
these  parties,  reported  in  12  Peters,  684.  The  decis- 


ion of  the  court  in  the  present  case  is  so  intimately 
connected  with  the  facts  In  both,  that  it  is  Impos- 
sible to  give  a  clear  account  of  the  principles  estab- 
lished, without  a  reference  to  those  facta.] 

After  the  decision  in  the  former  case,  8toke*,4c, 
brought  a  suit  against  Kendall,  which  rested  ulti- 
mately on  two  counts,  viz.,  the  first  and  fifth.  Tbe 
first  olaimed  damages  for  the  suspension,  by  Ken- 
dall, on  tbe  books  of  tbe  Postoffioe  Department,  of 
certain  credits  which  had  been  entered  by  bis  pre- 
decessor. The  fifth,  for  the  refusal,  by  Kendall,  to 
credit  Stokes,  ho.,  with  tbe  amount  awarded  in 
their  favor  by  the  solicitor  of  the  treasury. 

The  damages  claimed  In  the  first  count  constitu- 
ted a  part  of  the  reference  to  the  sollcitor,assbown 
by  the  plaintiffs  below  in  their  own  evidence. 

After  a  reference,  an  award,and  the  reception  of 
the  money  awarded,  another  suit  cannot  be  main- 
tained on  the  original  cause  of  action,  upon  the 
ground  that  the  party  had  not  proved,  before  tbe 
referee,  all  the  damages  he  had  sustained,  or  that 
his  damage  exceeded  the  amount  which  the  arbi- 
trator awarded. 

The  acts  complained  of  were  not  ministerial,  but 
were  official  acts,  done  by  Kendall  in  his  character 
of  Postmaster-General.  A  public  officer,  acting 
from  a  sense  of  duty,  in  a  matter  where  he  is  re- 

Sulred  to  exercise  discretion,  is  not  liable  to  an  ae- 
on for  an  error  of  Judgment. 

With  regard  to  tbe  fifth  count,  tbe  application 
for  the  mandamus  covered  the  same  ground  as  that 
taken  in  this  count.  Both  rested  on  the  refusal  of 
Kendall  to  pay  a  sum  of  money  to  which  Stokes, 
&c,  were  lawfully  entitled. 

But  where  a  party  has  a  choice  of  remedies  for 
a  wrong  done,  selects  one,  proceeds  to  Judgment, 
and  reaps  the  fruits  of  his  Judgment,  he  cannot 
afterwards  proceed  in  another  suit  for  the  same 
cause  of  action. 

This  Is  especially  true  where  the  party  has  resort- 
ed to  a  mandamus,  because  it  is  not  issued  where 
the  law  affords  a  party  any  other  adequate  mode  of 
redress.  To  allow  htm  to  maintain  another  suit  for 
the  same  cause  of  action  'would  be  lnoonsist-  [*M 
ent  with  the  deoision  of  the  court  ^hlch  awarded 
the  mandamus. 

Evidenoe  of  special  damage  was  improperly  ad- 
mitted, under  the  circumstance*  of  the  case  in  tbe 
oourt  below. 

THIS  case  was  brought  up,  by  writ  of  error, 
from  the  Circuit  Court  of  the  United  State* 
for  the  District  of  Columbia,  sitting  for  the 
County  of  Washington. 

The  Supreme  Court  of  the  United  States  hav- 
ing affirmed  (12  Peters,  524)  the  decision  of  the 
Circuit  Court,  awarding  a  mandamus  against 
Amos  Kendall, application  was  made  by  Stokes. 
Ac.,  to  Kendall,  that  the  sum  of  money  men- 
tioned in  the  proceedings  should  be  carried  to 
their  credit  on  the  books  of  the  department. 
Kendall  declined  to  interfere  in  the  malter.up- 
on  the  ground  that  the  "  auditor"  had  charge 
of  the  books,  and  that  he  himself  had  no  power 
to  settle  claims,  and  no  money  to  pay  them 


Nora.— As  tn  arMtrament  and  award,  see  note  to 
United  States  v.  Dandridge,  12  Wheat.,  448. 

As  to  mandamus,  see  note  to  HoCluny  v.  SllUman, 
2  Wheat.,  880. 

When  puhllc  officer  Is  liable  for  error  In  judgment, 
or  for  neglect  nr  refusal  tn  perform  judicial  or  minis- 
terial duties,  or  for  torts,  or  breach  of  trust. 

Judicial  officers  are  exempt  from  liability  in  a 
civil  action,  for  Judicial  acts  done  within  their  Juris- 
diction, and  Judges  of  courts  of  general  authority 
are  exempt  from  such  liability,  even  where  their 

fudicial  acts  are  In  excess  of  their  Jurisdiction  un- 
ess  the  acts  in  excess  of  their  Jurisdiction  are  done 
maliciously  or  corruptly.  Randall  v.  Brigham,  7 
Wall.,  623:  Lange  v.  Benedict,  18  Alb.  L.  J.,  11. 

When  duties  which  are  nurely  ministerial  are 
cast  upon  officers  whose  ohlef  functions  are  Judi- 
cial, and  the  ministerial  duty  Is  violated,  the  officer, 
although  for  most  purposes  a  Judge,  is  still  civilly 
responsible  for  such  misconduct.  Ibid.  And  the  rule 
is  the  same  where  Judicial  functlous  are  cast  upon 
a  ministerial  officer.  But  to  render  a  Judge  acting 
in  a  ministerial  capacity,  or  a  ministerial  officer  act- 
ing to  a  capacity  in  its  nature  Judicial,  liable,  it 
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must  be  shown  that  his  decisions  were  not  only  er- 
roneous, but  that  he  acted  from  a  spirit  of  willful- 
ness, corruption  and  malice.  Pike  v.  Megoon,  44 
Mo.,  491;  Walker  v.Hallock,  33  Ind.,  239;  Fauslerr. 
Parsons,  6  W.  Va.,  486;  20  Am.  Rep„  431. 

Although  an  action  cannot  be  maintained  against 
a  Judicial  officer,  for  a  mistake  committed  Tn  the 
discharge  of  his  duties,  yet  his  Jurisdiction,  if  not 
of  record,  must  affirmatively  appear  on  the  face  of 
the  proceedings.    Wall  v.  Trumbull,  18  Mich-  £28. 

A  ministerial  officer  who,  by  neglecting  tn  per- 
form a  duty  imposed  upon  him  by  law,  injure*  a 
person  who  has  a  right  to  tbe  discharge  of  the  duty, 
la  liable  in  damages  to  such  person.  Kendall  v. 
Stokes,  3  How.,  8i  (supra);  Connors  v.  Adams,  U 
Hun  (N.  Y.),  437 ;  DcGrau w  v.  Queens  County.  Id., 
381 ;  Adset  v.  Brady,  4  Hill.,  630. 

It  will  be  no  excuse  that  he  Intrusted  the  duty  to 
some  one  else,  who  neglected  it.  Plckard  v.  Smith. 
10  C.  B.  (N.  8.),  470. 

Although  the  ohlef  functions  of  an  officer  are  Ju- 
dicial, yet  if  be  is  charged  with  ministerial  duties 
which  he  negleots  to  perform,  be  will  be  liable. 
Smith  v.  Trawl,  1  Boot,  166;  Wttson  v.  Mayor  of 
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with.  On  the  30th  of  March,  1838,  a  peremp- 
tory mandamus  was  issued  by  the  Circuit  Court, 
tommanding  him  to  obey  and  execute  the  act 
of  Congress  immediately  upon  the  receipt  of 
the  writ,  and  certify  perfect  obedience  to  it  on 
lie  3d  of  April  next. 

On  the  3d  of  April,  Mr.  Kendall  addressed  a 
kter  to  the  court,  saying  that  he  had  com- 
■nnicated  the  award  of  the  solicitor  of  the 
rrawry  lo  the  auditor,  and  received  from  him 
•fficul  information  that  the  balance  of  said 
«w«rd  bad  been  entered  to  the  credit  of  the 
ctaimanto,  on  the  books. 

\  In  October,  1839.  Stokes,  &c.,  brought  a  suit 
aainst  Kendall.  The  declaration  consisted  of 
tie  counts,  three  of  which  were  abandoned 
after  a  verdict  and  motion  in  arrest  of  judg- 
BflU  The  two  remaining  were  the  first  and 
lifts. 

1  The  first  count  averred,  in  substance,  that 
d*  plaintiffs,  with  Richard  C.  Stockton,  de- 
feased, under  and  in  the  name  of  said  Richard, 
:  vac  contractors  for  the  transportation  of  the 
■ail*  of  the  United  States,  by  virtue  of  certain 
ewtrects  entered  into  between  them  and  the 
kit  William  T.  Barry. then  Postmaster-General 
•f  the  United  States.  That  the  said  William  T. 
Barrv.aa  Postmaster-General,  did  cause  certain 
trains  to  be  given,  allowed,  and  entered  in  the 
1  holes,  accounts,  and  proper  papers  in  the  Post- 
■See  Department,  in  favor  of  the  plaintiffs  and 
■id  Richard,  as  such  mail  contractors,  under 
•ad  is  the  name  of  said  Richard.  That  the  de- 
fendant, on  succeeding  Mr.  Barry  in  the  office 
'*l  Poaunaster-Oeneral,  wrongfully,  illegally, 
■alicioasly,  and  oppressively  caused  said  items 
of  account,  so  entered,  anil  credited,  and  si- 
awed,  and  upon  which  payments  had  been 
■ade,  to  be  suspended  on  the  books,  accounts, 
■ad  papers  of  the  Postoffice  Department;  and 
U  cause  said  plaintiffs  and  said  Richard, under 
;  Kd  in  the  name  of  said  Richard, to  be  charged 
■  arid  books,  papers  and  accounts,  with  said 
•teral  items  and  sums  of  money,  amounting  to 
♦08,000. 

!  The  fifth  count  averred  the  passage  of  a 
! 89*] private  act  of  Congress,  'entitled  "An 
!  Act  for  the  relief  of  Win.  B.  Stokes,  Richard 
C  Stockton,  Lucius  W.  Stockton,  and  Daniel 
*We,"  by  which  the  solicitor  of  the  treasury 
,**s  authorized  and  required  to  determine  on 
4e  equity  of  the  claims  of  them,  or  any  of 
tann,  growing  out  of  certain  alleged  contracts 


between  them  and  Mr.  Barry,  and  by  which 
the  Postmaster-General  was  directed  to  credit 
them  with  such  amounts  as  might  be  awarded, 
pursuant  to  the  act.  This  count  also  averred 
the  actual  rendition  of  an  award  by  Virgil 
Maxcy,  then  solicitor  of  the  treasury,  for  the 
sum  of  $162,727.05,  in  favor  of  Richard  C. 
Stockton,  as  the  representative  of  himself  and 
the  plaintiffs  below,  and  the  refusal  of  Mr. 
Kendall  to  comply  fully  with  the  terms  of  the 
award,  by  crediting  them  with  the  full  amount 
awarded. 

The  cause  came  on  for  trial  at  November 
Term,  1841,  which  resulted  in  a  verdict  for  the 
plaintiffs. 

After  the  rendition  of  the  verdict  aforesaid, 
the  defendant  produced  the  following  certifi- 
cate by  the  said  jurors. and  prayed  the  court  to 
be  permitted  to  have  the  same  entered  on  the 
minutes  of  the  court,  to  which  the  court  as- 
sented: 

"We,  the  jurors,  impaneled  in  the  case  of 
William  B.  Stokes  ei  al.,  v.  Amos  Kendall,  and 
in  which  case  we  have  this  day  rendered  our 
verdict  for  the  plaintiffs  for  $11,000,  do  hereby 
certify  that  said  verdict  was  not  founded  on 
any  idea  that  the  defendant  performed  the  acts 
complained  of  by  the  plaintiffs,  and  for  which 
we  gave  damages  as  above  stated,  with  any  in- 
tent other  than  a  desire  faithfully  to  perform 
the  duties  of  his  office  of  Postmaster-General, 
and  protect  the  public  interests  committed  to 
his  charge;  but  the  said  damages  were  given 
by  us  on  the  grounds  that  the  acts  complained 
of  were  illegal,  and  that  the  said  sum  of  $11,- 
000  was  the  amount  of  actual  damage  to  plaint- 
iffs estimated  by  us  to  have  resulted  from  said 
illegal  acts." 

Upon  the  trial  the  defendant  took  three  bills 
of  exceptions. 

The  1st  exception  was  to  the  competency  of 
the  evidence  to  sustain  the  action.  The  evidence 
offered  by  the  plaintiffs  Was: 

1.  A  transcript  from  the  record  in  the  man- 
damus case. 

2.  The  report  of  Virgil  Maxcy,  solicitor  of 
the  treasury. 

8.  Sundry  letters  and  documents. 

4.  Oral  testimony  relating  to  the  partnership. 

The  defendant  offered  four  prayers  to  the 
court,  praying  instructions  to  the  jury  that  the 
defendant  was  not  responsible  to  the  plaintiffs 
in  the  right  in  which  they  then  sued  under  the 


Jj»  Tork,  1  Denlo,  585;  Stone  r.  Augusta,  46  Me., 

Hi. 

fat  where  an  officer  has  discretionary  power  to 
*>or  omit  to  <to  a  certain  act.  he  cannot  be  made 
feue  tor  not  doing  It,  however  erroneously  he  may 
■»«  Judged.  Weightman  v.  Washington,  1  Black., 

A  sheriff  I*  liable  for  the  negligence  or  omissions 
«  1m  deputy.  8awyer  v.  Corse,  IT  Gratt.,  230 ; 
"**"*  v.  Brvin,  9  Iowa,  87. 

"here  a  statute  imposes  a  duty  upon  a  ailnlsta- 
OaloAcer  In  the  performance  of  which  an  Individ- 
*>!  If  specially  interested,  the  officer  Is  liable  to  an 
{•don  for  a  refusal  to  perform  the  duty  although 
■■  taoestly  believed  that  the  statute  was  uneon- 
Mtwioaai.    Clark  v.  Miller,  54  N.  Y.  (»  8iok.).  588. 

The  neglect  of  officers  to  perform  duties  with 
*™*  they  are  charged,  may,  under  peculiar  clr- 
""Wances.  amount  to  a  refusal  to  do  so.  People 
*■  SspmisorB  of  New  York,  3  N.  Y.  Ct.  App.  Ue- 
{*■.  *»;  2  Kcye*.  288 ;  Case  v.  Dean,  18  Mich.,  12; 
terrail  Ki-parU,  47  Cal.,  149. 

*Bk*terUI  officer  Is  bound  to  obey  the  law 
"thorn  questioning-  It.   He  has  no  right  to  decide 

Bovaidb. 


upon  Irs  validity,  In  order  to  relieve  himself  from 
responsibility  for  disobeying  a  prereinptory  man- 
damus.   People  v.  Solomon,  54  111.,  89. 

A  sheriff  Is  liable  for  loss  to  a  creditor  through 
the  carelessness  or  unreasonable  delay  In  the  exe- 
cution of  process.  Dorranoe  v.  Com.,  18  Penn.  St., 
ISO;  Pierce  v.  Partridge,  8  Mete.,  44;  Tucker  v. 
Bradley,  15  Conn.,  48. 

The  clerk  of  a  court  is  liable  to  a  party  for  a  loss 
occurring  through  bis  failure  to  take  security  for 
costs  or  by  accepting  an  Insufficient  bond  when  he 
thereby  violates  an  official  duty,  or  by  not  Issuing 
citation.  MoNutt  v.  Livingston,  7  8m.  tt  Marsh., 
841;  Anderson  v.  Jobett,  14  La.  Ann.,  814. 

Or  by  not  entering  a  cause  on  the  docket  whloh 
prevented  the  plaintiff  from  obtaining  Judgment 
until  another  term,  the  defendant  In  the  Interval 
having  become  Insolvent.  Brown  v.  Lester,  18  8m. 
&  Marsh.,  302. 

Or  by  failure  to  record  a  deed.  Welles  v.  Hutch- 
inson, 2  Root,  85. 

Or  by  Incorrectly  certifying  to  the  validity  a 
bond  wntch  caused  the  lien  of  a  Judgment  to  be 
lost.    Williams  v.  Hart,  17  Ala.  (».  SJ,  10a. 
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1st  count;  that  he  was  not  liable  under  the  5th 
count  for  refusing  to  comply  with  so  much  of 
the  award  of  the  solicitor  as  he,  on  the  ground 
of  want  of  jurisdiction  in  the  said  solicitor,  re- 
fused to  comply  with ;  that  he  was  not  liable 
for  consequential  damages;  and  that  the  plaint- 
iffs had  no  joint  right  of  action. 

All  of  which  prayers  were  refused  by  the 
court, to  which  refusal  the  defendant  excepted. 
9©*]    *8econd  bill  of  exceptions. 

The  defendant  then  offered  in  evidence  sundry 
depositions  and  papers: 

1.  The  depositions  of  Andrew  Jackson,  Mar- 
tin Van  Buren,  and  B.  T.  Butler. 

2.  Correspondence  between  Mr.  Kendall  and 
the  Attorney-Qeneral. 

8.  The  Attorney-General's  opinion  (Document 
No.  123,  28th  Congress,  2d  session,  House  of 
Rep.  Ex.  Doc.,  page  1010). 

4.  Letter  from  the  solicitor  of  the  treasury. 

5.  Reports  of  postofflce  committees  of  Ben- 
ate  and  House. 

6.  The  evidence  of  Francis  8.  Key,  Esq. 
Upon   all    which   evidence   the   defendant 

founded  four  prayers: 

1.  That  plaintiffs  were  not  contractors. 

2.  That  defendant  was  not  liable  if  he  acted 
from  a  conviction  that  it  was  his  official  duty 
to  set  aside  the  extra  allowances. 

8.  That  he  was  not  liable  if  he  acted  from 
a  conviction  that  the  solicitor  had  no  lawful 
jurisdiction  to  audit  and  adjust  the  items,  &c. 

4.  That  he  was  not  liable  for  any  of  his  acts, 
if  the  jury  believe  that  he  acted  with  the  bona 
fide  Intention  to  perform  duly  the  duties  of  his 
office,  and  without  malice  or  intention  to  in- 
jure and  oppress  the  plaintiffs. 

All  of  which  prayers  the  court  refused  to 
grant,  and  to  the  refusal  the  defendant  ex- 
cepted. 

Third  Bill  of  Exceptions. 

The  plaintiffs  offered  evidence  to  prove  their 
special  expenses  and  losses,  such  as  counsel 
fees,  tavern  bills,  discounts,  &c. ;  to  the  admis- 
sion of  which  evidence  the  defendant  objected ; 
but  the  court  overruled  the  objection  and  al- 
lowed it  to  be  given.  To  which  overruling 
the  defendant  excepted. 

The  case  came  up  upon  all  these  grounds. 

Meters.  Dent  and  Jones  for  the  plaintiff  in 
error. 

Mr.  Goxe  for  defendants. 

Mr.  Dent  laid  down  the  following  proposi- 
tions: 

1.  That  the  official  acts  complained  of  in  the 
declaration  amount  to  nothing  more  than  a 


breach    of    contract,  and  a   refusal  to   pd 
money  due  by  contract  and  award. 

2.  That  these  acts,  with  what  motives,  a. 
gravations,  or  consequences  soever  accomb 
nied,  lay  no  ground  for  an  action,  soundn 
in  damages,  as  for  an  official  or  personal  to 
or  misdemeanor. 

8.  But  as  the  case  is  now  presented  by  tl 
record,  it  is  a  amsessum,  that  the  defendant 
motives  for  the  acts  complained  of  were  cleJ 
of  all  malice,  self-interest,  and  intention  to  vej 
harass,  injure,  or  oppress  the  plaintiffs,  aij 
proceeded  from  no  other  intent  than  a  dcafc 
faithfully  to  perform  the  duties  of  bis  offic 
and  to  protect  the  public  interest  committed 
his  charge;  and  that  if  the  acts  complained 
were  in  truth  illegal,  or.  in  any  way  a  tr 
gression  of  bis  'public  duties  (which  is  [* 
altogether  denied),  they  resulted  from  i 
est  mistake  and  misapprehension  of  the  auil 
ity  and  duties  of  his  office;  consequently,  tl 
broad  question  is  now  presented,  whether 
honest  misapprehension  of  the  rights  of  ti 
plaintiffs  below,  and  a  contestation  of  tho 
rights,  under  the  influence  of  honest  mistak 
and  in  the  manner  and  form  appearing  by  tl 
declaration  and  evidence  in  the  cause,  be  i 
official  or  personal  tort  or  misdemeanor.  V 
maintain  the  negative  of  this  question. 

4.  If   the  plaintiffs  have   shown,  either 
pleading  or  in  evidence,  any  cause  of  actio 
still  we  except  to  all  the  evidence  of  sped 
damage  pretended  to  have  been  sustained  1 
the  plaintiffs,  in  consequence  of  the  defen 
ant's  refusal  to  allow  and  pay  them  the  sevei 
sums  of  money  pretended  to  be  due  under  tin 
contract — such    as   discounts  and   usury  -pa 
by  them  for   money  borrowed,  expenses 
travel,   large  fee*    to   counsel,    tavern    hill 
and   other  expenses  incurred    in    pursuit 
their  claim    against    the    Postofflce    Depai 
raent.      We    maintain   that    the  only    met 
ure  of  damages  for  withholding  money  o> 
(whether   on   public    or   private  account) 
the  legal  interest  on  the  sum    due. 

5.  That  all  right  of  action  (if  any  such  ev 
existed,  which  is  dented)  for  the  pretend] 
misfeaWnce  complained  of  in  the  first  coin 
was  completely  extinguished  and  barred  by  tl 
act  of  Congress  authorizing  the  solicitor  of  tl 
treasury  to  settle  and  adjust  the  claims  of  tl 
plaintiffs  and  R.  C.  Stockton,  or  any  of  th«i 
for  the  extra  services,  &c ,  in  the  act  mentions 
and  by  the  full  and  final  settlement   and  al 

iustment  of  the  same  by  the  solicitor,  aa  shon 
iy  the  plaintiffs. 


JAabOity  fur torts. 

An  officer.  If  be  seize  under  execution,  or  attach 
property  wbioh  Is  leg-ally  exempt  from  seizure  and 
sale,  he  will  be  a  trespasser.  Fuse  v.  Stewart,  U 
Me.,  312;  Kiff  v.  Old  Colony.  4c,  Railway,  117 
Mass..  501 ;  S.  C,  IB  Am.  Hep.,  ii». 

And  the  same  is  true  of  au  officer  who,  af  ler  at- 
taching- goods,  remains  in  possession  of  tho  defend- 
ant's house  or  keeps  the  goods  there  an  unreasona- 
ble length  of  time.  Meed  v.  Harrison,  2  W.  Mb., 
1219. 

Or  who  seizes  goods  belonging  to  A  and  in  A's 
possession  upon  a  writ  against  B.  Com.  v.  Ken- 
nard,  8  Pick.,  183. 

Where  an  officer  sells  the  entire  property  in 
goods  owned  by  two  persons  Jointly  under  an  exe- 
cution against  one  of  them,  he  Is  liable  as  trespasser. 
Smyth  v.  Tankersley,  20  Ala.,  213. 

If  offloer  gives  to  a  prisoner  liberty  not  author- 
ized by  law,  it  constitutes  an  esoape^tnd  the  officer 
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rker. 

;  a  M 


is  liablo  therefor.    Clapp  v.  Hay  ward,  IS  1 . 

Steere  v.  Field,  3  Mason,  488;    Vilas  v.  Barker. 
Vt.,  603;  Riley  v.  Whlttlker,  48  N.  H.,  145; 
Rep.,  47*. 

Collectors  of  taxes  who  seize  person  or  proprf 
to  enforce  the  payment  of  an  illegal  tax  are  at 
passers.  Thompson  v.  Currier,  24  N.  H.,  ST:  W» 
more  v.  Campbell,  2  Sandf.,  841 ;  Shaw  v.  Peeked 
25  Vt.,  423. 

An  officer  does  not  commit  a  nttodetneanor,  I 
receiving  pay  for  services  which  his  official  dm 
does  not  require  him  to  perform.  Duttoti  t.  CM 
0  Phil.,  507. 

The  offioers  of  a  corporation  in  their  character  i 
trustees  may  be  held  liable  In  a  court  of  equity  fi 
a  fraudulent  breach  of  trust.  Colquitt  r.  Howart 
11  Ga.,  550. 

That  one  acted  tn  aid  of  an  officer  is  no  defen 
if  the  offloer  himself  was  a  trespasser.  lMttmmuS 
Smith  v.  Colby,  87  Me,  160. 
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1  That  mil  right  of  actios  (if  any  such  ever 
•rated,  which  is  denied)  for  the  pretended 
imfeanance  complained  of  in  the  5th  count 
wit,  the  nonpayment  of  a  certain  portion  of 
solicitor's  award),  was  extinguished  and 
'  by  the  plaintiffs'  election  of  their  rem- 
by  mandamus,  and  the  result  of  the  pro- 
re  on  such  mandamu*.  as  shown  by  the 
tiffs. 

That  the  defendant,  as  Postmaster- Gener- 
aad  authority,  and  was  prima /aetg  justified, 
the  circumstances  of  the  case,  for  both  the 
i  of  pretended  misfeasance  and  nonfeasance 
■■plained  trf:  1st,  for  originally  contesting 
flir  claims  for  the  pretended  extra  services 
■towards  referred  to  the  solicitor  of  the  treas- 

&F:&Q(i2d,  for  maintaining  that  the  solicitor 
the  treasury  had  exceeded  the  scope  of  the 
Khority   committed   to  him  by  the  act    of 
tgress,  in  allowing  certain  claims  not  with 
h  the  terms  of  the  submission  to  his  award. 
•>  defined  in  the  act  of  Congress;  and,  conse- 
try.  for  refusing  to  pay  so  much  of  the 
ir"s  award  as  allowed  such  inadmissible 

t  That  there  is  a  fatal  misjoinder  of  parties 
this  action;  inasmuch  as  the  plaintiffs,  by 
own  showing,  both  in  pleading  and  in 
ice,  hare  no  such -joint  rights  of  contract 
action  as  they  have  sued  on  in  this  case. 
~1     *9.  That  from  their  own  exhibit  of  the 
"  contracts,  under  which  all  the  plaint- 
chums  arise,  taken  in  connection  with  the 
of  Congress  relating  to  the  premises,  the 
tiffs'  own  case,  upon  their  own  showing, 
otely  concludes  apainst  any  such  joint 
>  of  contract  and  action  as  are  asserted  in 
lint  count. 

M.  That  from  their  own  exhibit  of  the 
hards  of  the  solicitor  of  the  treasury,  referred 
his  their  5th  count,  their  case,  upon  their 
•M  showing,  equally  concludes  against  such 
}att  rights  of  action  as  are  asserted  in  the  5th 

Consequently,  the  evidence  of  O.  B.  Brown 
aval  to  have  been  rejected,  as  incompetent 
m  inadmissible ;  and  the  court  ought  to  have 
•wed  the  several  instructions  asked  by  the 
aMradanl  in  regard  to  such  joint  rights. 

II.  We  maintain  generally,  and  without  ex- 
Moon,  that  the  points  of  evidence,  and  of  law, 
■lied  by  the  defendant  in  the  course  of  the 
MU,  and  in  arrest  of  judgment  (as  set  forth  in 
AtKreral  bills  of  exceptions  and  motions  in 
'■nest  of  judgment,  already  referred  to),  ought 
to  have  been  sustained  by  the  Circuit  Court, 
■ad  were  erroneously  overruled  bv  that  court. 

Mr.  Dent  went  largely  into  the  history  of  the 
Mac,  referring  to  many  of  the  public  docu- 
Ments  which  have  been  mentioned.  He  then 
took  np  the  points  and  contended  that  the  Act 
•J  1835  (3  Story.  1985)  made  the  Postmaster- 
fleaeral  a  disbursing  officer  of  all  the  revenue 
•T  the  department.  (See,  also,  8  Story,  1080, 
fe4th  section  of  the  Act  of  March  8d.  1817; 
I  Story.  1091,  5th  section  of  the  Act  of  April 
ttst,  1806;  Oidley  v.  PalmerstonJ  J.  B.  Moore, 
n,  108;  3  Brod.  &  Bingh.,  275;  7  Com.  Law 
8ep.,  4g4\ 

On  the  third  point  he  cited  1  East,  555,  558, 
ad  Ml  note;  11  Johns.,  114. 

The  fourth  point  he  thought  too  clear  to  be 
ftmwnt 
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On  the  fifth  and  sixth  points  he  contended 
that  the  plaintiffs  were  precluded  from  this 
action,  by  having  already  elected  their  renii-dy. 
(2  Wm.  Black.,  edition  of  1828,  779,  827;  4 
Rawle,  287-299;  17  Pickering.  7-14;  6  Wheat., 
109;  1  Balk.,  11;  2  Bos.  &  Pull..  71;  7  Johns., 
21;  8  Johns.,  884.) 

The  evidence  which  the  plaintiffs  introduced 
in  this  case  is  the  same  which  they  brought  be- 
fore the  solicitor  to  obtain  his  award,  and  also 
in  the  mandamu*  case;  and  this  may  be  shown 
under  a  plea  of  the  general  issue  as  well  as 
under  a  plea  in  bar.  (Young  v.  Black,  7 
Cranch.  565.) 

Mr.  Coxe,  for  defendants  in  error,  referred 
to  numerous  documents  to  show  that  there  was 
no  misjoinder  of  parties;  that  they  had  all 
been  recognized  as  joint  contractors.  He  de- 
nied that  it  was  a  eoncessum  that  there  was  no 
malice;  on  the  contrary,  it  is  averred  in  the  ■ 
declaration.  He  denied  also  that  the  merits  of 
this  case  had  ever  been  settled.  They  were  not 
by  the  solicitor  of  the  treasury,  whose  province 
*it  was  to  decide  on  the  legality  or  illegal-  [*93 
ity  of  Mr.  Kendall's  conduct  in  suspending  the 
payments.  They  were  not  settled  in  the  man- 
damu* case,  which  related  to  an  entry  which 
Mr.  Kendall  refused  to  make.  The  Circuit 
Court  directed  him  to  make  it,  and  the  Su- 
preme Court  affirmed  the  decision.  (12  Peters, 
609.) 

Having  disposed  of  some  preliminary  objec- 
tions, Mr.  Com  proceeded  to  discuss  the  liabili- 
ty of  public  officers  to  pay  money  withheld, 
and  cited  6  T.  R,  443;  3  Wils.,  443;  2  Kane, 
312:  6  Mun.,  271;  11  Mass.,  850:  3  Wheat., 
846;  2  Cranch.  175;  1  T.R,  493;  7  Mass., 
282;  2  Wm.  Black.,  1141;  5  Johns.,  282;  9 
Johns.,  895;  18  Johns.,  141;  1  Cranch,  137;  10 
Peters,  fjtoartwout's  case. 

The  defendants'  conduct  was  illegal.  (See 
15  Peters,  case  of  Bank  of  Metropolis;  9  Clarke 
&  Finnelly  Rep.,  251,  278,  283;  Lyndhurefs 
opinion,  284;  Ld.  Brougham's  opinion,  287- 
308,as  to  malice;  810,  Ld.  Campbell's  opinion.) 

Mr.  Jones,  in  reply  and  conclusion,  referred 
to  several  parts  of  the  record  to  show  that 
there  was  not  such  a  partnership  as  would 
enable  the  plaintiffs  to  sue,  and  to  other  parts 
to  show  that  malice  in  Mr.  Kendall  was  wholly 
out  of  the  case,  This  destroyed  all  claim  for 
consequential  damages. 

He  then  discussed  what  constitutes  an  illegal 
act  in  a  public  officer,  so  as  to  make  him  liable 
in  damages  for  withholding  money,  and  referred 
to  Story  on  Agency,  808,  sec.  305;  1  Cranch, 
845. 

Upon  what  grounds  actions  ex  delicto  have 
been  maintained  against  a  public  officer,  he  re- 
ferred to  1  East,  662,  568;  and  to  show  what 
description  and  quality  of  officers  are  liable  to 
this  action,  he  referred  to  the  case  of  Oidley  v. 
Ld.  Palmemton,  111. 

If  the  action  be  really  founded  upon  a  form 
of  contract,  yet.  being  mixed  up  with  tort, 
every  defense,  good  against  the  form  ex  con- 
tractu, is  good  against  the  tort.  (1  Espinasse, 
172;  8  Dura.  &  East.  885.) 

An  action  will  lie  against  a  public  officer  only 
when  the  duty  to  be  performed  is  wholly  minis- 
terial, and  never  in  a  case  where  judgment  is  to 
be  exercised.  {The  United  Slates  v.  Bank  of 
Metropolis,  16  Peters,  403.) 
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As  to  the  mandamut  case,  Mr.  Kendall  did 
not  disobey,  for  the  extra  allowance  extended 
only  to  the  end  of  the  first  quarter  of  1836. 

Mr.  Chief  Juttiee  Taney  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  is  very  voluminous, 
and  contains  a  great  mass  of  testimony,  and 
also  many  incidental  questions  of  law  not  in- 
volving the  merits  of  the  case,  which  were 
raised  and  decided  in  the  Circuit  Court,  and 
to  which  exceptions  were  taken  by  the  plaintiff 
in  error.  But  both  parties  have  expressed  their 
desire  that  the  controversy  should  now  be 
terminated  by  the  Judgment  of  this  court;  and 
that  the  leading  principles  which  must  ultimate- 
ly decide  the  rights  of  the  parties  should  now 
94*1  be  settled ;  and  that  the  case  should  *not 
be  disposed  of  upon  any  technical  or  other 
objections  which  would  leave  it  open  to  further 
ligitation.  In  this  view  of  the  subject  it  is 
unnecessary  to  give  a  detailed  statement  of  the 
proceedings  in  the  court  below.  Such  a  state- 
ment would  render  this  opinion  needlessly 
tedious  and  complicated.  We  shall  be  better 
understood  by  a  brief  summary  of  the  plead 
ings  and  evidence,  together  with  the  particular 
points  upon  which  our  decision  turns ;  leaving 
unnoticed  those  parts  of  the  record  which  can 
have  no  influence  on  the  judgment  we  are  about 
to  give,  nor  vary  in  any  degree  the  ultimate 
rights  of  the  parties. 

At  the  time  of  the  trial  and  verdict  in  the 
Circuit  Court  the  declaration  contained  five 
counts.  But  after  the  verdict  was  rendered.the 
plaintiffs  in  that  court,  with  the  leave  of  the 
court  entered  a  nolle  prosequi  upon  the  second, 
third,  and  fourth,  and  the  judgment  was 
entered  on  the  first  and  the  fifth.  It  is  only  of 
these  two  last  mentioned  counts,  therefore,  that 
it  is  necessary  to  speak.  The  verdict  was  a 
general  one  for  the  plaintiffs,  and  their  dam- 
ages assessed  at  $11,000. 

The  first  count  states  that  by  virtue  of  cer- 
tain contracts  made  with  William  T.  Barry, 
while  he  was  Postmaster-General,  and  serv- 
ices performed  under  them,  the  plaintiffs  on 
the  1st  of  May,  1885,  were  entitled  to  receive 
and  have  allowed  to  them  the  sum  of  $122,000, 
and  that  that  sum  was  accordingly  credited  to 
them  on  the  books  of  the  Postofflce  Department; 
and  that  Amos  Kendall,  the  defendant  in  the 
court  below,  afterwards  became  Postmaster- 
General,  and  as  such  illegally  and  maliciously 
caused  the  items  composing  the  said  amount  to 
be  suspended  on  the  books  of  the  department, 
and  the  plaintiffs  to  be  charged  therewith: 
whereby  they  were  greatly  injured,  and  put  to 
great  expenses,  and  suffered  in  their  business 
and  credit. 

The  fifth  count  recites  the  Act  of  Congress  of 
July  2d,  1886,  by  which  the  solicitor  of  the 
treasury  was  authorized  to  settle  and  adjust  the 
claims  of  the  plaintiffs  for  services  rendered 
by  them  under  contracts  with  William 
T.  Barry,  while  he  was  Postmaster-General, 
and  which  had  been  suspended  by  Amos  Ken- 
dall, then  Postmaster-General,  and  to  make 
them  such  allowances  therefor  as  upon  a  full 
examation  of  all  the  evidence  might  seem  right 
and  according  to  principles  of  equity;  and  the 
Postmaster-General  directed  to  credit  them 
with  whatever   sum  or  sums  of  money  the 
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solicitor  should  decide  to  be  due  to  them,  fore 
on  account  of  such  service  or  contract;  an 
after  this  recital  of  the  act  of  Congress,  it 
plaintiffs  proceed  to  aver  that  services  had  bee 
performed  by  them  under  contracts  with  Wil 
iam  T.  Barry,  while  he  was  Postmaster-Gei 
eral,  on  which  their  pay  had  been  suspende 
by  Amos  Kendall, then  Postmaster  General.an 
that  for  these  claims  the  solicitor  of  the  treat 
ury  allowed  the  plaintiffs  large  sums  of  moon 
amounting  to  $162,727.05;  that  the  defendai 
had  notice  of  the  premises,  and  that  it  becam 
his  'duty  as  Postmaster-General  to  credit  [*9i 
the  plaintiffs  with  this  sum ;  but  that  be  illi 
gaily  and  maliciously  refused  to  give  the  credi, 
by  reason  whereof  the  plaintiffs  were  subjects 
to  great  loss,  their  credit  impaired, and  they  wet 
obliged  to  incur  heavy  expenses  in  prosccutio 
their  rights,  to  their  damage  in  the  sum  c 
$100,000. 

The  defendant  pleaded  not  guilty;  upo 
which  issue  was  joined. 

At  the  trial,  the  plaintiffs  offered  in  evideno 
the  record  of  the  proceedings  in  the  mandamn 
which  issued  from  the  Circuit  Court  upon  thci 
relation  on  the  7th  day  of  June,  1837,  con 
manding  the  said  Amos  Kendall  to  enter  th 
credit  for  the  sum  awarded  by  the  solicitor.  1 
is  needless  to  state  at  large  the  proceedings  i 
that  suit, as  they  are  sufficiently  set  forth  in  lb 
report  of  the  case  in  12  Peters,  524;  the  judj 
ment  of  the  Circuit  Court  awarding  a  peremj 
tory  mandamut  having  been  brought  by  writ  c 
error  before  the  Supreme  Court,  and  ther 
affirmed  at  January  Term,  1838.  Variou 
papers  and  letters  were  also  offered  in  evident 
by  the  plaintiffs  to  show  that  the  allowance 
mentioned  in  the  declaration  had  been  suspenii 
ed  by  the  defendant;  and  that  after  the  awan 
of  the  solicitor,  and  before  the  original  mandt 
mu»  issued, he  had  refused  to  credit  $39,472.41 
part  of  the  sum  awarded,  upon  the  groun 
that  the  items  composing  it  were  not  a  part  o 
the  subject  matter  referred ;  and  upon  which.a 
the  defendant  insisted,  the  solicitor  had  no  righ 
to  award.  Other  papers  and  letters  were  »l« 
offered  showing  that  after  the  judgment  of  th 
Circuit  Court  awarding  a  peremptory  mnmin 
mu*  had  been  affirmed  in  the  Supreme  Court 
the  plaintiffs  demanded  a  credit  for  the  abov 
mentioned  balance  on  the  23d  of  March,  1888 
that  the  defendant  declined  entering  the  credit 
alleging  that  a  recent  change  in  the  postoffic 
law  had  placed  the  books  and  accounts  of  th 
department  in  the  custody  of  the  auditor:  am 
some  difficulty  having  arisen  on  this  point,  thi 
Circuit  Court,  on  the  80th  of  March.  183* 
issued  a  mandamut  commanding  the  Post 
master- General  to  enter  the  credit  on  the  bonk 
of  the  department;  and  to  this  writ  the  defend 
ant  made  return  on  the  3d  of  April,  1838,  tbi 
the  said  credit  had  been  entered  bv  the  audito 
who  had  the  legal  custody  of  the  ^books. 

The  whole  of  this  evidence  was  objects 
to  by  the  defendant,  but  the  objection  wa 
overruled  and  the  testimony  given  to  the  jury 
And  upon  the  evidence  so  offered  by  the  pUini 
iffs,  before  any  evidence  was  produced  on  hi 
part,  the  defendant  moved  for  the  following  in 
struction  from  the  court: 

"The  defendant,  upon  each  and  every  of  th 

{>laintinV  said  counts,  severally  and  successive 
y  prayed  the  opinion  of  the  court,  and  tbei 
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instruction  to  the  jury  that  the  'evidence  so  as 
aforesaid  produced  and  given  on  the  part  of  the 
plaintiffs,  so  far  as  the  same  is  competent  to 
sustain  such  count,  is  not  competent  and  suffi- 
cient to  be  left  to  the  jury  as  evidence  of  any 
■ctor  acts  done  or  omitted  or  refused  to  be 
done  by  the  defendant,  which  legally  laid  him 
96*]  liable  *to  the  plaintiffs  in  this  action, 
under  such  count,  for  the  consequential  dam- 
tret  claimed  by  the  plaintiffs  in  such  count." 
This  instruction  was  refused  and  the  defendant 
excepted. 

The  question  presented  to  the  court  by  this 
motion  m  substance  was  this:  Had  the  plaint- 
iffs upon  the  evidence  adduced  by  them  shown 
themselves  entitled  in  point  of  law  to  maintain 
their  action  for  the  causes  stated  in  their  dec- 
laration upon  the  breaches  therein  assigned, 
winning  that  the  jury  believed  the  testimony 
lobe  true? 

The  instruction  asked  for  was  in  the  nature 
of  a  demurrer  to  the  evidence,  and  in  modern 
practice  has,  in  some  of  the  States,  taken  the 
place  of  it.  In  the  Maryland  courts,  from 
which  the  Circuit  Court  borrowed  its  practice.a 
prayer  of  this  description  at  the  time  of  the 
cession  of  the  district  and  for  a  long  time 
before,  was  a  familiar  proceeding,  and  a  de- 
murer to  evidence  seldom,  if  ever,  resorted  to. 
And  the  refusal  of  the  court  was  equivalent  to 
ib  instruction  that  the  plaintiffs  had  shown 
nch  a  cause  of  action  as  would  authorize  the 
jury,  if  they  believed  in  the  evidence,  to  find  a 
verdict  in  favor  of  the  plaintiffs,  and  to  assess 
damages  against  the  defendant  for  the  causes 
of  action  stated  in  the  declaration. 

Now,  the  cause  of  action  stated  in  the  first 
count  is  the  suspension,  by  the  defendant,  of 
the  allowances  made  by  his  predecessor  in  office ; 
tod  of  the  recharge  of  sums  with  which  the 
plaintiffs  had  been  credited  by  Mr.  Barry  when 
he  was  the  Postmaster-General.  And  it  appear- 
ed in  evidence,  by  the  proceedings  in  the  man- 
imut,  that  the  plaintiffs  being  unable  to  settle 
with  the  defendant  the  dispute  between  them 
on  the  subject,  they  applied  to  Congress  for 
relief;  that  upon  this  application  a  law  was 
passed  referring  tho  matter  to  the  solicitor  of 
the  treasury,  with  directions  that  he  should  in- 
quire into,  and  determine  the  equity  of  these 
claims,  and  make  them  such  allowances  there- 
for as  might  seem  right  according  to  the  princi- 
ples of  equity;  and  that  the  Postmaster-Gener- 
al should  credit  them  with  whatever  sums  of 
mosey,  if  any,  the  solicitor  should  decide  to  be 
doe;  that  the  plaintiffs  assented  to  this  refer- 
ence, and  offered  evidence  before  the  solicit- 
or that  they  were  entitled  to  the  allowances 
and  credits  claimed  by  them:  and  that, from  the 
conduct  of  the  Postmaster  General,  in  suspend- 
ing and  recharging  these  allowances  and 
credhs.they  had  been  compelled  to  pay  a  large 
amount  in  discounts  and  interests,  in  order  to 
carry  on  their  business;  and  that  the  solicitor 
had  finally  determined  in  favor  of  their  claims, 
•ad  awarded  to  them  the  sum  hereinbefore 
mentioned,  giving  them,  as  appears  in  bis 
report  to  Congress,  interest  on  the  money  with- 
held from  then;  and  also  that,  before  this 
suit  was  brought,  they  had  obtained  a  credit  on 
the  books  of  the  department  for  the  whole  sum 
awarded  by  the  solicitor. 
Assuming,  for  the  sake  of  the  argument, 
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that  an  action  might  in  the  first  instance  have 
been  sustained  against  the  Postmaster- General, 
can  the  plaintiffs  still  support  a  suit  upon  the 
original  cause  of  'action?  It  was  not  a  [*97 
controversy  between  the  plaintiffs  and  Amos 
Kendall  as  a  private  individual,  but  between 
them  and  a  public  officer  acting  for  and  on 
behalf  of  the  United  States.  If  they  had  sus- 
tained damage,  it  was  the  consequence  of  his 
act,  and  the  question  of  damages  was  neces- 
sarily referred  with  the  subject  matter  in  con- 
troversy, out  of  which  that  question  arose.  It 
was  an  incident  to  the  principal  matters  re- 
ferred, and  therefore  within  the  scope  of  the 
reference;  and  it  is  not  material  to  inquire 
whether  damages  for  the  detention  of  the 
money  were  claimed  or  not,  or  allowed  or  not. 
In  point  of  fact,  however,  the  plaintiffs  did 
claim  interest  on  the  money  withheld  as  a 
damage  sustained  from  the  conduct  of  the 
Postmaster-General,  and  offered  proof  before 
the  solicitor  of  the  amount  of  discounts  and 
interest  they  had  been  compelled  to  pay;  and, 
moreover,  were  allowed,  in  the  award,  a  large 
sum  on  that  account,  which  was  paid  to  them 
as  well  as  the  principal  sum.  The  question, 
then,  on  the  first  count  is,  can  ajparty,  after  a 
reference,  an  award,  and  the  receipt  of  the 
money  awarded,  maintain  a  suit  ou  the  orig- 
inal cause  of  action  upon  the  ground  that  he 
had  not  proved,  before  the  referee,  all  the 
damages  he  had  sustained;  or  that  his  damage 
exceeded  the  amount  which  the  arbitrator 
awarded?  We  thins  not.  The  rule  on  that 
subject  is  well  settled.  It  has  been  decided  in 
many  cases,  and  is  clearly  stated  in  Dunn  v. 
Murray  (9  B.  &  C,  780.)  The  plaintiffs,  upon 
their  own  showing,  therefore,  were  not  entitled 
to  maintain  their  action  on  the  first  count,  and 
the  Circuit  Court  ought  so  to  have  directed 
the  jury. 

The  judgment  upon  this  count  is  also  liable 
to  another  objection  equally  fatal.  The  acts 
complained  of  were  not  what  the  law  terms 
ministerial,  but  were  official  acts  done  by  the 
defendant  in  bis  character  of  Postmaster-Gen- 
eral. The  declaration,  it  is  true,  charges  that 
they  were  maliciously  done,  but  that  was  not 
the  ground  upon  which  the  Circuit  Court  sus- 
tained the  action  either  on  this  count  or  the 
fifth.  For,  among  other  instructions  moved 
for  on  behalf  of  the  defendant,  the  court  were 
requested  to  direct  the  jury: 

"  That,  if  they  found  from  the  evidence  that 
the  Postmaster- General  acted  from  the  convic- 
tion that  he  had  lawful  power  and  authority 
as  Postmaster-General  to  set  aside  the  extra 
allowances  made  by  his  predecessor,  and  to 
suspend  and  recharge  the  same,  and  from  a 
conviction  that  it  was  his  official  duty  to  do  so; 
and  if  the  plaintiffs  suffered  no  injury  from 
such  official  act,  but  the  inconveniences  neces- 
sarily resulting  therefrom,  that  the  defendant 
was  not  liable." 

This  instruction  was  refused;  the  court 
thereby  In  effect  giving  the  jury  to  understand 
that  however  correct  and  praiseworthy  the 
motives  of  the  officer  might  be,  he  was  still 
liable  to  the  action,  and  chargeable  with  dam- 
ages. 

We  are  not  aware  of  any  case  in  England  or 
in  this  country  in  which  it  has  been  held  that 
a  public  officer,  acting  to  the  best  of  his  judg- 
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98*]  ment  *and  from  a  sense  of  duty,  in  a 
matter  of  account  with  an  individual,  has  been 
held  liable  to  an  action  for  an  error  of  judg- 
ment. The  Postmaster  General  had  undoubt- 
edly the  right  to  examine  into  this  account,  in 
order  to  ascertain  whether  there  were  any 
errors  in  it  which  he  was  authorized  to  correct, 
and  whether  the  allowances  had  in  fact  been 
made  by  Mr.  Barry;  and  he  had  a  right  to  sus- 
pend these  items  until  he  made  his  examina- 
tion and  formed  his  judgment.  It  repeatedly 
and  unavoidably  happens,  in  transactions  with 
the  government,  that  money  due  to  an  indi- 
vidual is  withheld  from  him  for  a  time,  and 
payment  suspended  in  order  to  afford  an  op- 
portunity for  a  more  thorough  examination. 
Sometimes  erroneous  constructions  of  the  law 
may  lead  to  a  final  rejection  of  a  claim  in  cases 
where  it  ought  to  be  allowed.  But  a  public 
officer  is  not  liiible  to  an  action  if  he  falls  into 
error  in  a  case  where  the  act  to  be  done  is  not 
merely  a  ministerial  one,  but  is  one  in  relation 
to  which  it  is  his  duty  to  exercise  judgment 
and  discretion:  even  although  an  individual 
may  suffer  by  bis  mistake.  A  contrary  prin- 
ciple would,  indeed,  be  pregnant  with  the 
greatest  mischiefs.    It  is  unnecessay,  we  think. 


to  refer  to  the*  many  cases  by  which  this  doc- 
trine has  been  established.    It  was  fully  r< 
nized  in  the  case  of  Gidky,  Exec,  of  Holland.v. 


Ld.  PalmenUtn  (J.  B.  Moore,  91;  8  B.  &  B., 
875.) 

Tfie  case  in  9  Clark  &  Finnellv,  261,  recent- 
ly decided  in  England,  in  the  House  of  Lords, 
has  been  much  relied  on  in  the  argument  for 
the  defendant  in  error.  But  upon  an  examina- 
tion of  that  case  it  will  be  found  that  it  had 
been  decided  by  the  Court  of  Session  in  Scot- 
land, in  a  former  suit  between  the  same  parties, 
that  the  act  complained  of  was  a  mere  minis- 
terial act  which  the  party  was  bound  to  per- 
form; and  that  this  judgment  had  been 
affirmed  in  the  House  of  Lords.  And  the 
action  against  the  party,  for  refusing  to  do  the 
act,  was  maintained,  not  upon  the  ground 
only  that  it  was  ministerial,  but  because  it  had 
been  decided  to  be  such  by  the  highest  judicial 
tribunal  known  to  the  laws  of  Great  Britain. 
The  refusal  for  which  the  suit  was  brought 
took  place  after  this  decision;  and  the  learned 
Lords,  by  Whom  the  case  was  decided,  held 
that  the  act  of  refusal,  under  such  circum- 
stances, was  to  be  regarded  as  willful, and  with 
knowledge;  that  the  refusal  to  obey  the  lawful 
decree  of  a  court  of  justice  was  a  wrong  for 
which  the  party,  who  had  sustained  injury  by 
it,  might  maintain  an  action,  and  recover 
damages  against  the  wrong-doer.  This  case, 
therefore,  is  in  no  respect  in  conflict  with  the 
principles  above  stated;  nor  with  the  rule  laid 
down  in  the  case  of  Gidiey  v.  Ld.  Palmerston. 

In  the  case  before  us  the  settlement  of  the 
accounts  of  the  plaintiffs  properly  belonged  to 
the  Postoffice  Department,  of  which  the  de- 
fendant -was  the  head.  As  the  law  then  stood 
it  was  his  duty  to  exercise  his  judgment  upon 
them.  He  committed  an  error  in  supposing 
that  he  had  a  right  to  set  aside  allowances  for 
services  rendered  upon  which  his  predecessor 
in  office  had  finally  decided.  But  as  the  case 
99*1  "admits  that  he  acted  from  a  sense  of 
public  duty  and  without  malice,  his  mistake  in 
a  matter  properly  belonging  to  the  department 
&18 


over  which  he  presided  can  give  no  cause  of 
action  against  him. 

We  proceed  to  the  fifth  count.  But  before 
we  examine  the  cause  of  action  there  stated,  it 
will  be  proper  to  advert  to  the  principles  settled 
by  this  court  in  the  case  of  the  mandamm 
hereinbefore  referred  to.  The  court  in  that 
case,  speaking  of  the  nature  and  character,  of 
the  proceeding  by  mandamut,  which  had  been 
fully  argued  at  the  bar,  said  that  it  was  an 
action  or  suit  brought  in  a  court  of  justice, 
asserting  a  right,  and  prosecuted  according  to 
the  forms  of  judicial  proceeding;  and  that  a 
party  was  entitled  to  it  when  there  was  no 
other  adequate  remedy;  and  that,  although  in 
the  case  then  before  them  the  plaintiffs  in  the 
court  below  might  have  brought  their  action 
against  the  defendant  for  damages  on  account 
of  his  refusal  to  give  the  credit  directed  by  the 
act  of  Congress,  yet  as  that  remedy  might  not 
be  adequate  to  afford  redress,  they  were,  as  a 
matter  of  right,  entitled  to  pursue  the  remedy 
by  mandamut. 

Now,  the  former  case  was  between  these 
same  parties,  and  the  wrong  then  complained 
of  by  the  plaintiffs,  as  well  as  in  the  case  before 
us  on  the  fifth  count,  was  the  refusal  of  the 
defendant  to  enter  a  credit  on  the  books  of  the 
Postoffice  Department  for  the  amount  awarded 
by  the  solicitor.  In  other  words,  it  was  for  the 
refusal  to  pay  them  a  sum  of  money  to  which 
they  were  lawfully  entitled.  The  credit  on 
the  books  was  nothing  more  than  the  form  in 
which  the  act  of  Congress,  referring  the  dis- 
pute to  the  solicitor,  directed  the  payment  to 
be  made.  For  the  object  and  effect  of  that 
entry  was  to  discharge  the  plaintiffs  from  so 
much  money,  if  on  other  accounts  they  were 
debtors  to  that  amount ;  and  if  no  other  debt 
was  due  from  them  to  the  United  States,  the 
credit  entitled  them  to  receive  at  once  from 
the  government  the  amount  credited.  The 
action  of  mandamus  was  brought  to  recover  it, 
and  the  plaintiffs  show  by  their  evidence  that 
they  did  recover  it  in  that  suit.  The  gist  of 
the  action  in  that  case  was  the  breach  of  duty 
in  not  entering  the  credit,  and  it  was  assigned 
by  the  plaintiffs  as  their  cause  of  action.  The 
cause  of  action  in  the  present  case  is  the  same; 
and  the  breach  here  assigned,  as  well  as  in  the 
former  case,  is  the  refusal  of  the  defendant  to 
enter  this  credit.  The  evidence  to  prove  the 
plaintiffs'  cause  of  action  is  also  identical  in 
both  actions.  Indeed,  the  record  of  the  pro- 
ceedings in  the  mandamut  is  the  testimony 
relied  on  to  show  the  refusal  of  the  Postmaster- 
General,  and  the  circumstances  under  which 
he  refused,  and  the  reasons  he  assigned  for  it. 
But  where  a  party  has  a  choice  of  remedies 
for  a  wrong  done  to  him,  and  he  elects  one, 
and  proceeds  to  judgment,  and  obtains  the 
fruits  of  his  judgment,  can  be,  in  any  case, 
afterwards  proceed  in  another  suit  for  the 
same  cause  of  action?  It  is  true  that  in  the 
suit  by  mandamus  the  plaintiffs  could  recover 
nothing  beyond  the  amount  awarded.  But 
they  knew  that,  when  they  elected  the  remedy. 
If  the  goods  of  a  'party  arc  forcibly  [MOO 
taken  away  under  circumstances  of  violence 
and  aggravation,  he  may  bring  trespass,  and 
in  that  form  of  action  recover  not  only  the 
value  of  the  property,  but  also  what  are  called 
vindictive  damages — that  is,  such  damages  as 
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the  jury  may  think  proper  to  give  to  punish 
the  wrong-doer.  But  if  instead  of  an  action 
of  trespass  he  elects  to  bring  trover,  where  he 
eu  recover  only  the  value  of  the  property,  it 
•ever  has  been  supposed  that,  after  having 
prosecuted  the  suit  to  judgment  and  received 
&  damages  awarded  him,  ne  caji  then  bring 
trapess  upon  the  ground  that  he  could  not  in 
Ufc  action  of  trover  give  evidence  of  the  cir- 
ranstance  of  aggravation,  which  entitled  him 
to  demand  vindictive  damages. 

The  same  principle  is  involved  here.  The 
ftaitiffs  show  that  they  have  sued  for  and  re- 
enered  in  the  mandamus  suit  the  full  amount 
«!  the  award;  and  having  recovered  the  debt 
liej  now  bring  another  suit  upon  the  same 
nie  of  action,  because  in  the  former  one  they 
'<uld  not  recover  damages  for  the  detention  of 
t.f  money.  The  law  does  not  permit  a  party 
fc  be  twice  harassed  for  the  same  cause  of  ac- 
tios; nor  suffer  a  plaintiff  to  proceed  in  one 
rat  to  recover  the  principal  sum  of  money,  and 
toa  support  another  to  recover  damages  for 
■at  detention.  This  principle  will  be  found  to 
te  fully  recognized  in  2  Bl.  Rep.,  830,  881 ;  5 
Co.  to  {Sparry'*  case);  Com.  Dig.,  tit.  Action, 
t  8.  And  in  the  case  of  Moses  v.  Moefarlan 
CButt.,  1010)  Ld.  Mansfield  held  that  the 
yhintiff  having  a  right  to  bring  an  action  of 
smmiput  for  money  had  and  received  to  his 
*eon  a  special  action  on  the  case  of  an  agroe- 
awt,  and  having  made  his  election  by  bring- 
fcr  ttantmpsit,  a  recovery  in  that  action  would 
k;  ooe  on  the  agreement,  although  in  the  lat- 
ter be  could  not  only  recover  the  money  claimed 
htie  action  of  assumpsit,  but  also  the  costs 
nd  eipenses  he  had  been  put  to.  The  case 
Wore  us  falls  directly  within  the  rule  stated 
•f  Ld.  Mansfield. 

This  objection  applies  with  still  more  force, 
when,  as  to  this  instance,  the  party  has  pre- 
ceded by  mandamus.  The  remedy  in  that 
fcnn,  originally,  was  not  regarded  as  an  action 
V  the  party,  but  as  a  prerogative  writ  com- 
tuoding  the  execution  of  an  act,  where  other- 
's* justice  would  be  obstructed ;  and  issuing 
•ly  in  cases  relating  to  the  public  and  the  gov- 
•mnent;  and  it  was  never  issued  when  the 
I*njr  had  any  other  remedy.  It  is  now  regarded 
»» an  action  by  the  party  on  whose  relation  it 
A  granted,  but  subject  still  to  this  restriction, 
Hat  it  cannot  be  granted  to  a  party  where  the 
fc*  affords  him  any  other  adequate  means  of 
•dress.  Whenever,  therefore,  a  mandamus  is 
•pplied  for,  it  is  upon  the  ground  that  he  can- 
ts obtain  redress  in  any  other  form  of  proceed- 
hj.  And  to  allow  him  to  bring  anothcraction  for 
Je  very  same  cause  after  he  has  obtained  the 
Vnefit  of  the  mandamus,  would  not  only  be 
banning  the  defendant  with  two  suits  for  the 
*we  thing,  but  would  be  inconsistent  with  the 
pounds  upon  which  he  asked  for  the  man- 
"•m,  and  inconsistent  also  with  the  decision 
*(  the  court  which  awarded  it.  If  he  had 
101*]  'another  remedy,  which  was  incom- 
plete and  inadequate,  he  abandoned  it  by  ap- 
plying for  and  obtaining  the  mandamus.  It  is 
*f«ated  both  by  him  and  the  court  as  no  rem- 
*Aj.  Such  was  obviously  the  meaning  of  the 
Supreme  Court  in  the  opinion  delivered  In  the 
fcnner  suit  between  these  parties,  where  they 
*J*ak  of  the  action  on  the  case,  and  give  him 
Howahd  8.  U.  8.,  Book  11. 


the  mandamus,  because  the  other  form  of  ac- 
tion was  inadequate  to  redress  the  injury,  and 
they  would  not  therefore  require  the  plaintiffs 
to  pursue  it.  And  they  speak  of  the  action  on 
the  case  as  an  alternative  remedy;  not  as  ac- 
cumulative and  in  addition  to  the  mandamus. 
In  the  case  in  9  Clark  &  Finnelly,  251,  herein- 
before mentioned  upon  another  point,  the  At- 
torney-General in  his  argument  said  that  no 
other  action  would  lie  in  any  case  where  the 
party  was  entitled  to  a  mandamus.  And  Ld. 
Campbell,  in  giving  his  judgment,  said  that 
this  proposition  was  not  universally  true;  and 
at  any  rate  applied  only  to  the  original  grant 
of  the  mandamus,  and  not  to  the  remedy  for 
disobeying  it;  and  that  no  case  bad  been  cited 
to  show  that  an  action  would  not  lie  for  diso- 
bedience to  the  judgment  of  the  court.  This 
remark  upon  the  proposition  stated  by  the  At- 
torney-General shows  clearly  that  in  his  judg- 
ment you  could  not  resort  to  a  mandamus  and 
to  an  action  on  the  case  also  for  the  same  thing. 
If  the  Postmaster- General  had  refused  to  obey 
the  mandamus,  then,  Indeed,  an  action  on  the 
case  might  have  been  maintained  against 
him.  But  the  present  suit  is  not  brought  on 
that  ground.  No  question  is  presented  here 
as  to  the  necessity  of  pleading  a  former  recov- 
ery in  bar,  nor  as  to  the  right  to  offer  it  in  evi- 
dence upon  the  general  issue.  The  point  in 
the  Circuit  Court  did  not  arise  upon  the  plead- 
ing of  the  defendant,  nor  upon  evidence  offered 
by  him;  but  upon  the  case  made  by  the  plaint- 
ins,  in  which,  by  the  same  evidence  that  proved 
their  original  cause  of  action,  they  also  proved 
that  they  had  already  sued  the  defendant  upon 
it,  and  recovered  a  judgment,  which  had  been 
satisfied  before  this  suit  was  brought.  And  we 
think  upon  such  evidence  the  instruction  first 
above  mentioned  ought  to  have  been  given  on 
this  (the  fifth)  count,  as  It  appeared  by  the 
plaintiffs'  own  showing  that  they  had  already 
recovered  satisfaction  for  the  injury  complained 
of  in  their  declaration.  , 

The  case  before  us  is  altogether  unlike  the 
cases  referred  to  in  the  argument,  where,  after 
a  party  has  been  admitted  or  restored  to  an  of- 
fice, he  has  maintained  an  action  of  assumpsit 
or  case  to  recover  the  emoluments  which  had 
been  received  by  another,  or  of  which  he  had 
been  deprived  during  the  time  of  his  exclusion. 
In  those  coses  the  cause  of  action  in  the  man- 
damus was  the  exclusion  from  office;  and  the 
suit  afterwards  brought  was  to  recover  the 
emoluments  and  profits  to  which  his  admission 
or  restoration  to  office  showed  him  to  have  been 
legally  entitled.  The  action  of  assumpsit  or 
case  would  not  have  restored  him  to  the  office, 
nor  have  secured  his  right  to  the  profits.  But 
in  the  case  before  the  court,  if  this  action  had 
been  resorted  to  in  the  first  instance,  instead  of 
the  mandamus,  the  plaintiffs  'could  [*102 
have  recovered  the  amount  due  on  the  award, 
and  the  damages  arising  from  its  unlawful  de- 
tention must  have  been  assessed  and  recovered 
in  the  same  verdict.  Clearly,  they  could  not 
have  maintained  one  action  on  the  case  for  the 
amount  due,  and  then  brought  another  to  re- 
cover the  damages;  and  this,  not  because  both 
were  actions  on  the  case,  but  because  they 
could  not  be  permitted  to  harass  the  defendant 
with  two  suits  for  the  same  thing,  no  matter 
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by  what  name  the  actions  may  be  technically  I 
called,  nor  whether  both  are  actions  on  the  case, 
or  one  of  them  called  a  mandamus. 

But  if  this  action  could  have  been  maintain- 
ed, we  think  that  most  of  the  evidence  admit- 
ted by  the  Circuit  Court  to  enhance  the  dam- 
ages ought  not  to  have  been  received.  It  con- 
sisted chiefly  of  discounts  and  interests  paid  by 
the  plaintiffs  before  the  award  of  the  solicitor, 
and  of  expenses  on  journeys  and  tavern  bills, 
and  fees  paid  to  counsel  for  prosecuting  their 
claim  before  Congress  and  the  courts.  It  ap- 
pears by  the  record  that  before  this  evidence 
was  offered  the  court  had  instructed  the  jury, 
that  malice  on  the  part  of  the  defendant  was 
not  necessary  to  support  the  action ;  and  it  ap- 
pears, also,  that  the  jury,  which  found  the  ver- 
dict and  assessed  the  damages,  declared  that 
their  verdict  was  not  founded  on  any  idea  that 
the  defendant  did  the  acts  complained  of,  and 
for  which  they  gave  the  damages  of  $11,000, 
with  any  intent  other  than  a  desire  faithfully 
to  perform  the  duties  of  his  office  of  Postmaster- 
General,  and  to  protect  the  public  interests 
committed  to  his  charge,  and  that  the  damages 
were  given  on  the  ground  that  his  acts  were 
illegal,  and  that  the  sum  given  was  the  amount 
of  the  actual  damage  estimated  to  have  resulted 
from  his  illegal  acts. 

We  have  already  said  that  although  this  ac- 
tion is  in  form  for  a  tort,  yet  in  substance  and 
in  truth  it  is  an  action  for  the  nonpayment  of 
money.  And  upon  the  principles  upon  which 
it  was  supported  by  the  court,  and  decided  by 
the  jury,  if  there  had  been  no  proceeding  by 
mandamus  to  bar  the  action,  the  legal  measure 
of  damages  upon  the  fifth  count  would  un- 
doubtedly have  been  the  amount  due  on  the 
award,  with  interest  upon  it. 

The  testimony,  however,  appears  to  have 
been  offered  chiefly  under  the  first  count,  be- 
cause the  items  for  interest  paid,  and  traveling 
and  tavern  expenses,  for  the  most  part,  bear 
dates  before  the  award,  and  also  a  portion  of 
the  fees  of  counsel.  The  evidence  was  certainly 
inadmissible  under  this  count,  since,  for  the 
reasons  already  given,  no  action  could  be  main- 
tained upon  it,  it  there  had  been  no  previous 
proceeding  by  mandamus,  and  consequently  no 
damages  could  be  recovered  upon  it.  But  inde- 
pendently of  this  consideration,  and  even  if  the 
action  could  have  been  sustained,  there  are  in- 
superable objections  to  the  admission  of  this 
testimony.  In  the  first  place,  no  special  dam- 
ages are  laid  in  the  declaration ;  and  in  that 
form  of  pleading  no  damages  are  recoverable, 
but  such  as  the  law  implies  to  have  accrued 
from  the  wrong  complained  of  (1  Chit.  PL, 
103*J  S85);  and  "certainly  the  law  does  not 
imply  damages  of  the  description  above  stated. 
But  we  think  the  evidence  was  not  admissible 
in  any  form  of  pleading.  In  the  case  of  Hatli- 
away  v.  Barrow  (1  Camp.,  151),  in  an  action 
on  the  case  for  a  conspiracy  to  prevent  the 
plaintiff  from  obtaining  his  certificate  under  a 
commission  of  bankruptcy,  the  court  refused 
to  receive  evidence  of  extra  costs  incurred  by 
the  plaintiff  in  a  petition  before  the  Chancellor. 
In  the  case  Jenkins  v.  Bedduiph  (4  Bingh. ,  160), 
in  an  action  against  a  sheriff  for  a  false  return, 
the  court  said  they  were  clearly  of  opinion  that 
the  plainttff  was  not  entitled  to  recover  the  ex- 
tra costs  he  had  paid;  that,  as  between  the  at- 
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torneys  and  their  clients,  the  case  might  be  dif 
ferent,  because  the  attorney  might  have  special 
instructions,  which  may  warrant  him  in  incur 
ring  the  extra  costs,  but  that  in  a  case  like  th< 
one  before  them  the  plaintiff  could  only  clainj 
such  costs  as  the  prolhonotary  had  taxed.  Am 
in  the  case  of  Orace  v.  Morgan  (2  Bingh.  N.  C. 
534),  in  an  action  for  a  vexatious  and  excessivi 
distress,  the  plaintiff  was  not  allowed  torecove 
as  damages  the  extra  costs  in  an  action  of  re 
plevin  which  the  plaintiff  had  brought  for  th< 
goods  distrained;  and  the  case  in  1  Stark.,  806 
in  which  a  contrary  principle  had  been  adopted 
was  overruled. 

These  were  stronger  cases  for  extra  costs  tbsi 
the  one  before  us.  The  admission  of  the  tes 
timony  in  relation  to  the  largest  item  in  thes 
charges,  that  is,  for  interest  paid  by  the  plainj 
iffs,  amounting  to  more  than  $9,000.  is  e& 
more  objectionable.  For  it  appears  from  th 
statement  in  the  exception  that  the  very  sani 
account  had  been  laid  before  the  solicitor,  an 
had  induced  him,  as  he  states  in  his  report  t 
Congress,  to  make  the  plaintiffs  an  allowanc 
in  his  award  for  interest,  amounting  to  $6,883 
93.  And  to  admit  this  evidence  again  in  thj 
suit  was  to  enable  the  plaintiffs  to  recover  twit 
for  the  same  thing:  and  after  having  receive 
from  the  United  Slates  what  was  deemed  h 
the  referee  a  just  compensation  for  this  ilea 
of  damage,  to  recover  it  over  again  from  tl 
defendant. 

There  are  several  other  questions  stated  i 
the  record,  but  it  is  needless  to  remark  upd 
them,  as  the  opinions  already  expressed  dispu 
of  the  whole  case. 

The  judgment  of  the  Circuit  Court  mutt  be  i 
verted. 

[For  the  dissenting  opinion  of  Mr.  Jutti 
McLean,  see  App.,  p.  800. J 

S.  C,  12  Pet.,  624,  which  affirms  5  Crancta  C.  C 
13  Pet.,  807 :  Post,  ioa 

C1ted-4How.,  148;  12  How.,  281;  21  How.,  97: 
Wall.,888;  12 Otto,  396,  675 ;  McAll..  287.  23S. 


Em-Parte  DORR. 

No  U.  8.  Court  or  judge  can  issue  habeas  i 
to  bring  up  prisoner  under  State  court  • 
as  a  witness — writ  of  error  without  aut 
of  parly  concerned  denied. 

Neither  the  Supreme  Court,  nor  any  other  c 
of  the  United  States,  or  Judge  thereof,  can  teem 
habeas  corpus  to  bring  up  a  prisoner,  who  Is  lo  ci 
tody  under  a  sentence  or  execution  of  a  State  cou 
for  any  other  purpose  than  to  be  used  as  a  witne 

An  application  for  a  writ  of  error,  prayed  1 
without  the  authority  of  the  party  concerned,  b 
at  the  request  of  his  friends,  cannot  be  granted. 

*MR.  TREAD  WELLmovedforawTit[*lC 

JjJ.    of  habeas  corpus  to  bring  up  Thomas  1 

Dorr,  of  Rhode  Island,  under  the  folio* " 

circumstances: 


Notk.— As  to  habeas  corpus,  when  it  may  inrue  o 
when  «  may  not,  and  from  what  court*  and  iud 
and  what  may  be  inquired  into  on^tee  note  to  Unl 
States  v.  Hamilton,  3  DalL,  17. 
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He  stated  that  Dorr  was  charged  with  levy- 
ing war  against  the  State  of  Rhode  Island,  and 
•mtenced  to  the  State  prison  for  life,  in  June, 
1&4;  that  upon  the  trial  a  point  of  law  was 
nked,  whether  treason  could  be  committed 
gainst  a  State,  but  the  court  would  not  permit 
foowel  to  argue  it;  that  a  motion  was  made  to 
upend  the  sentence  until  a  writ  of  error  could 
V  wed  out  to  brine;  the  case  before  the  Su- 
yame  Court  of  the  United  States,  but  the 
onrt  refused  to  suspend  it.  He  then  read  af - 
Hants  to  show  that  personal  access  to  Don- 
na denied,  in  consequence  of  which  his  au- 
■Vority  could  not  be  obtained  for  an  application 
fer  such  a  writ.  The  present  motion  for  a 
■thai  eorput  was  based  upon  this  fact.  There 
■as  no  other  mode  of  ascertaining  whether  or 
M  it  was  Dorr's  wish  that  his  case  should  be 
bought  up  to  this  court.'  Under  the  14th  sec- 
ha  of  the  Judiciary  Act,  the  power  to  issue 
■rite  of  habeat  eorput  was  vested  in  the  judges 
i the  United  States  courts.  (8  Story's  Com., 
&  Jurisdiction,  688,  590,  594,  595,  SOS,  608, 
Bt.825.) 

The  case  was  in  itself  proper  to  be  brought 
m  under  the  25th  section  of  the  Judiciary  Act, 
■  the  decision  of  the  State  court  was  thought 
bbe  inconsistent  with  the  Constitution  of  the 
bited  States. 

Mr.  Justice  McLean  delivered  the  opinion 
I  the  court: 

Thomas  W.  Dorr  was  convicted  before  the 
■pane  Court  of  Rhode  Island,  at  March 
aim,  1844,  of  treason  against  the  State  of 
lode  Island,  and  sentenced  to  the  State  prison 
r  life.  And  it  appears  from  the  affidavits  of 
hock  C.  Treadwell,  a  counselor  at  law  of 

■  court,  and  others,  that  personal  access  to 
tar,  in  his  confinement,  to  ascertain  whether 
t  desires  a  writ  of  error  to  remove  the  record 
[lis  conviction  to  this  court,  has  been  refused. 

■  this  ground  the  above  application  has  been 

Hare  the  court  power  to  issue  a  writ  of  habeat 
hpu  in  this  case  ?  This  is  a  preliminary  ques- 
ts, and  most  be  first  considered. 
The  original  Jurisdiction  of  this  court  is  lim- 
fed  by  the  Constitution  to  cases  affecting  am- 
■Mdors.  other  public  ministers,  and  consuls, 
■d  where  a  State  is  a  party.  Its  appellate 
rkdiction  is  regulated  by  acts  of  Congress. 
■Jer  the  common  law,  it  can  exercise  no  juris- 
Sioo. 

JL»  this  case  cannot  be  brought  under  the 
tad  of  original  jurisdiction;  if  sustainable,  it 
■at  be  under  the  appellate  power. 
-  The  14th  section  of  the  Judiciary  Act  of  1789 
taides,  "that  the  courts  of  the  United  States 
■Shave  power  to  issue  writs  of  tdre  facias, 
bu  corpus,  and  all  other  writs  not  specially 
taided  for  by  statute,  which  may  be  neces- 
iy  for  the  exercise  of  their  respective  juris- 
Wooa,  and  agreeable  to  the  principles  and 
of  law.  And  that  either  of  the  justices 
Supreme  Court,  as  well  as  judges  of  the 
'*]  'district  courts,  shall  have  power  to 
writs  of  habeat  eorput  for  the  purpose  of 
inquiry  into  the  cause  of  commitment:  Pro- 
1  that  writs  of  habeat  eorput  shall  in  no 
extend  to  prisoners  in  jail,  unless  where 
•re  in  custody  under  or  by  color  of  the 
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authority  of  the  United  States,  or  are  commit- 
ted for  trial  before  some  court  of  the  same,  or 
are  necessarv  to  be  brought  into  court  to 
testify." 

In  the  trial  of  Dorr,  it  was  insisted  that  the 
law  of  the  State  under  which  he  was  prose- 
cuted was  repugnant  to  the  Constitution  of  the 
United  States.  And  on  this  ground  a  writ  of 
error  is  desired,  under  the  25th  section  of  the 
Judiciary  Act  above  named.  That,  as  the 
prayer  for  this  writ  can  only  be  made  by  Don- 
or by  some  one  under  his  authority,  and  as 
access  to  him  in  prison  is  denied,  it  is  insisted 
that  the  writ  to  bring  him  before  the  court  is 
the  only  means  through  which  this  court  can 
exercise  jurisdiction  in  his  case  by  a  writ  of 
error.  Even  if  this  were  admitted,  yet  the 
question  recurs,  whether  this  court  has  power 
to  issue  the  writ  to  bring  him  before  it.  That 
it  has  no  such  power  under  the  common  law  is 
clear.  And  it  is  equally  clear  that  the  power 
nowhere  exists,  unless  it  be  found  in  the  14th 
section  above  cited. 

The  power  given  to  the  courts,  in  this  section , 
to  issue  writs  of  scire  facia*,  habeas  eorput,  &c.. 
as  regards  the  writ  of  habeat  eorput,  is  restricted 
by  the  proviso  to  cases  where  a  prisoner  is  "  in 
custody  under  or  by  color  of  the  authority  of 
the  United  States,  or  has  been  committed  for 
trial  before  some  court  of  the  same,  or  is  neces- 
sary to  be  brought  into  court  to  testify."  This 
is  so  clear,  from  the  language  of  the  section, 
that  any  illustration  of  it  would  seem- to  be  un- 
neccessary.  The  words  of  the  proviso  are  un- 
ambiguous. They  admit  of  but  one  construc- 
tion. And  that  they  qualify  and  restrict  the 
preceding  provisions  of  the  section  is  indisput- 
able. 

Neither  this  nor  any  other  court  of  the  United 
States,  or  judge  thereof,  can  issue  a  habeat 
corpus  to  bring  up  a  prisoner,  who  is  in  custody 
under  a  sentence  or  execution  of  a  State  court, 
for  any  other  purpose  than  to  be  used  as  a  wit- 
ness. And  it  is  immaterial  whether  the  im- 
prisonment be  under  civil  or  criminal  process. 
As  the  law  now  stands,  an  individual,  who 
may  be  indicted  in  a  circuit  court  for  treason 
against  the  United  Slates,  is  beyond  the  power 
of  federal  courts  and  judges,  if  he  be  in  cus- 
tody under  the  authority  of  a  State. 

Dorr  is  in  confinement  under  the  sentence  of 
the  Supreme  Court  of  Rhode  Island,  conse- 
quently this  court  has  no  power  to  issue  a  habeat 
eorput  to  bring  him  before  it.  His  presence 
here  is  not  required  as  a  witness,  but  to  signify 
to  the  court  whether  he  desires  a  writ  of  error 
to  bring  before  this  tribunal  the  record  of  his 
convicuon. 

The  counsel  in  this  application  prays  for  a 
writ  of  error,  but  as  It  appears  from  his  own 
admission  that  he  does  not  act  under  the  au- 
thority *of  Dorr,  but  at  the  request  of  [*106 
his  friends,  the  prayer  cannot  be  granted.  In 
this  view  it  is  unnecessary  to  decide  whether 
the  counsel  has  stated  a  case,  which,  with  the 
authority  of  his  client,  entitles  him  to  a  writ  of 
error. 

The  motion  for  a  habeas  corpus  it  overruled. 

Clted-3  How.,  323:  5  How.,  191;  14  How.,  132;  20 
How.,  697:  1  Blss.,  12;  Deady.  314,  318;  1  Dill.,  411; 
Wool w„  328;  1  Wood.  &  M..448:  8  Bank.  Reg.,  585. 

616 


Digitized  by 


Google 


106 


Sopbejih  Count  of  ths  Uxttbd  Statu. 


1» 


EDWARD  CURTIS,  Plaintiff  in  Error,  . 
v. 
WILLIAM   MARTIN  and   CHARLES   A. 
COE.  Defendant*. 

Duties  upon  import* — deteriptive  term*  used  in 
act  conttrutd  according  to  commercial  usage  at 
time. 

An  act  of  Congress  Imposing  a  duty  upon  im- 
ports must  be  oonstrued  to  describe  tbe  article 
upon  whloh  tbe  duty  Is  imposed,  according  to  the 
commercial  understanding  of  tbe  terms  used  In  the 
law  In  our  own  markets  at  tbe  time  when  the  law 
was  passed. 

The  duty,  therefore,  Imposed  by  tbe  Act  of  1832 
upon  cotton  bagging,  cannot  properly  be  levied 
upon  an  article  which  was  not  known  In  the  market 
as  cotton  bagging  in  1832,  although  it  may  subse- 
quently be  called  so. 

THIS  case  was  brought  up  by  a  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

It  was  an  action  brought  in  the  court  below 
by  Martin  &  Co.  against  Curtis,  the  collector, 
for  return  of  duties  upon  certain  importations 
of  gunny  cloth,  from  Dundee,  in  Scotland, 
from  April  to  September,  1841. 

The  facts  in  the  case  arc  clearly  stated  in  the 
following  brief  of  Mr.  Nelson,  Attorney-Gen- 
eral, who  argued  the  case  on  behalf  of  Curtis, 
the  plaintiff  in  Error: 

This  was  an  action  brought  by  the  defend- 
ants in  error  against  Curtis,  as  collector  of  the 
port  of  New  York,  to  recover  back  the  sum  of 
$4,548.17  of  duties,  levied  by  him  on  a  certain 
article  as  cotton  bagging,  which,  they  con- 
tended, was  gunny  bagging,  a  non-enumerated 
article  in  the  tariff  of  1832,  and  therefore  duty 
free ;  and  the  question  in  the  cause  was,  whether 
this  kind  of  bagging  was  cotton  bagging  with- 
in the  meaning  of  the  revenue  laws.  The  duties 
were  paid  under  written  protest  annexed  to 
each  entry. 

By  the  tariff  of  1882  it  to  enacted,  that  *'  on 
cotton  bagging  three  and  a  half  cents  a  square 
yard,  without  regard  to  the  weight  or  width  of 
the  article,"  of  duty  shall  be  collected.  This 
duty,  modified  by  the  Compromise  Act,  was 
chargeable  when  the  goods  were  imported. 

The  imported  article,  used  as  bagging  for  the 
packing  of  cotton,  to  principally  manufactured 
in  the  town  of  Dundee,  in  Scotland,  and,  like 
the  bagging  of  Kentucky,  was  made  of  hemp, 
until  the  material  of  which  the  gunny  cloth  of 
India  is  manufactured  began  to  be  used.  Bag- 
ging for  cotton  has  also  been  made  of  cotton. 

Gunny  (Bengalee  Guni)  is  a  coarse,  strong 
107*1  sackcloth,  manufactured  *in  Bengal, 
for  making  into  bags,  sacks,  and  packing  gen- 
erally, the  material  being  the  fibre  of  two  plants, 
natives  of  India,  as  hemp  originally  was.  (See 
article  "Gunny,"  in  McCulloch's  Dictionary  of 
Commerce,  American  edition,  Vol.  I.,  p.  722.) 

Gunny  bagging  to  now  manufactured  in  Scot- 
land, as  well  as  in  India;  and  it  was  admitted, 
on  the  part  of  the  defendants  in  error,  that  the 
importations  in  question  came  from  Dundee, 
and  were  made  into  New  York  between  the 
months  of  April  and  September,  1841. 

It  was  established,  by  the  testimony  on  both 
sides,  that  gunny  cloth  was  imported  largely 
into  this  country,  solely  for  bagging  for  the 
packing  of  cotton,  since  1885.  In  commercial 
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language  it  has  since  been  known  aa  cotton  ba, 
ging;  but  in  1882,  at  the  time  of  the  passing  < 
the  tariff  of  that  year,  it  was  not  so  known 
The  counsel  for  the  collector  contended,  at  tl 
the  trial  in  the  court  below,  that  if  the  artir 
was,  in  commercial  understanding,  known 
cotton  bagging  at  the  time  of  its  importation, 
was  subject  to  the  duty, and  that  the  tenncoUi 
bagging  signified  any  fabric,  without  regard 
the  materials  of  which  it  to  composed,  that  w. 
used  to  bale  or  cover  cotton,  and  prayed  tl 
court  so  to  charge  the  jury,  which  his  honor  r 
fused;  but,  on  the  contrary,  charged  thai  tl 
point  upon  which  the  case  turned  was,  whoth 
the  article  in  question  was  known  as  cotti 
bagging  in  the  year  1882,  when  the  Tariff  A 
was  passed.  He  further  charged  that  it  wat 
settled  rule  of  construction  of  revenue  laws,  ii 
posing  duties  on  articles  of  a  specified  denon 
nation,  to  construe  the  article  according  to  t 
designation  of  such  articles  as  understood  ai 
known  in  commerce,  and  not  with  reference 
the  material  of  which  they  may  be  made,  or  t 
use  to  which  they  might  be  applied ;  nor  oug 
such  laws  to  be  construed  as  embracing  all  ai 
cles  which  might  be  applied  to  the  same  « 
and  purpose  as  the  specific  article.  If  it  h 
been  the  intention  of  Congress  to  impose  t 
duty  upon  all  articles  used  for  cotton  bageiu 
the  language  of  the  act  would  have  been  diffi 
ent,  and  in  terms  prospective,  adapted  to  na 
purpose;  that  it  had  been  argued  on  tbe  part 
tbe  United  States  that  the  duty  was  intend 
to  be  laid  on  all  articles  used  for  cotton  baggu 
because  tbe  duty  to  laid  on  cotton  baggi 
"  without  regard  to  weight  or  measurer  I 
that  the  terms  "  weight  and  measure  "  were 
tended  to  apply  to  different  materials  then 
use  for  bagging  cotton,  such  as  hemp,  flax.l 
sometimes  cotton  cloth,  Ac. ,  and  not  to  ■ 
new  articles  that  might  thereafter  be  applied 
that  use;  so  that  the  whole  question  w 
whether  gunny  cloth  was,in  commercial  und 
standing,  known  as  cotton  bagging  when 
law  was  passed  laying  the  duty,  in  1832. 
was  not,  they  would  find  for  the  plaintiffs 
was,  they  would  find  for  the  defendant, 
which  charge,  in  every  respect,  the  deft 
counsel  excepted. 

The  jury  found  for  the  plaintiffs,  now 
fendants  in  error. 

•The  cause  now  comes  up  on  a  writ  [*1 
of  error  to  this  court,  and  for  error  it  U 
signed : 

That  the  judge  ought  to  have  charged  t 
jury  that  the  Act  of  1832  was  prospective; 
that  the  Legislature,  in  using  the  term  ••  col 
bagging.  "  without  distinguishing  the  mate] 
of  which  it  was  made,  meant  that  all  aro 
which  thereafter  should  be  imported  for  t 
purpose  should  be  subject  to  duty;  and 
gunny  bagging. being  known  among  tnerchi 
as  cotton  bagging  at  the  time  of  the  im portal 
of  the  bagging  in  question,  was    subject 
duty. 

Mr.  fjord,  for  defendants  in  error,  said  I 
the  points  in  the  case  were  the  following 

1.  That  if  gunny  cloth  was  at  tht-time 
passage  of  the  Act  of  July  14th,  1832,  in 
mercial  understanding,  known  as  cotton 
ging,  it  was  liable  to  the  duty  demnnded 
the  l-lili  clause  of  the  2d  section  of  the 

2.  But  if  not  so  known  at  the  time 


Howj 


Digitized  by 


Google 


MS 


8WABTW0UT  V.  GlHON   BT  AL. 


108 


■age  of  such  law,  then  it  was  not  liable  to 

■  duty  on  cotton  bagging. 

[Whereupon  he  contended  for  the  two  follow- 

|  propositions,  viz. : 

!«.  Under  laws  imposing  duties,  articles  are 
be  charged  solely  according  to  their  com- 

Strial  designation  at  the  time  of  the  passage 

the  law,  and  that  whether  the  designation  be 
tckss  or  of  individual  articles.  For  this  he 
M  1  Story's  R,  341  (Bacon  v.  Bancroft). 
I, 642  (Lee  v.  Lincoln),  9  Wheat.,  484,  488 
tiled  State*  v.  200  chest*  of  tea),  8  Peters,  272 

vkd  States  v.  sugar).  1  Sumner,  159 

Rferf  State*  v.  Breed),  10  Peters,  272  (EUiott 
Starheouf). 

i.  The  construction  claimed  here  by  the 
niters  is  fully  admitted  by  the  government 
be  Act  of  August  30th,  1842,  whereby  col- 
bagging  and  »gunny  cloth  are  subjected,  as 
fact  articles,  to  different  rates  of  duty.  (Acts 
17th  Congress,  2d  session,  p.  180,  section  3, 

|fc3.) 

fr.  Chief  Justice  Taney  delivered  the  opln- 
•f  the  court: 

his  case  comes  before  the  court  upon  a  writ 
nor  directed  to  the  Circuit  Court  for  the 
libera  District  of  New  York.  The  action 
thought  by  the  defendants  in  error  against 

Kntiff,  who  was  the  collector  of  the  port 
York,  to  recover  back  $4,500,  which 
I  been  paid,  under  protest,  as  duties  upon 
kin  goods  imported  into  the  port  of  New 
fc.  in  April,  1841.  The  goods  in  question 
I  gunny  cloths,  and  were  charged  by  the 
Rtor  as  cotton  bagging, 
he  defendants  in  error  offered  evidence  to 
V  that,  in  1832,  when  the  law  passed  im- 
kg  the  duty  on  cotton  bagging,  the  article 
testion  was  not  used  or  Known  as  cotton 
jfag;  that  it  was  then  only  seen  in  the  form 
Igs  for  India  goods;  that  the  first  importa- 
«  gunny  cloth,  to  be  used  as  cotton  bag- 
',  was  in  1834.     It  is  made  from  the  yute 

be  plaintiff  in  error  proved  that  these  goods, 
B*]  at  the  time  of  the  "importation ,  were 
•m  in  commerce  as  cotton  bagging ;  that  they 
p  made  of  the  proper,  width  for  that  pur- 
It,  sod  for  several  years  before  this  imporla- 
,  gunny  cloths  had  been  imported  ana  used 
Betton  bagging;  and  that  the  goods  in  ques- 
were  imported  from  Dundee,  in  Scotland. 

^this  evidence,  the  counsel  for  the  de- 
contended  that  if  the  jury  found  that 
snick  gunny  cloth  was,  in  commercial 
ktst&nding,  known  as  cotton  bagging  at  the 
t«f  its  importation,  it  was  subject  to  a  duty; 
that  the  term  "cotton  bagging,"  according 
B  commercial  understanding  of  the  phrase, 
(Bed  any  fabric,  without  regard  to  the  ma- 
I  of  which  it  was  made,  that  was  used  to 
lor  cover  cotton,  and  prayed  the  court  so  to 
te  the  jury. 

■  honor  the  judge  refused  so  to  charge  the 
;  battel  the  contrary  thereof,  charged  that 
pohst  upon  which  this  case  turns  is  for  the 
Ion  of  the  Jury,  viz. :  whether  the  article 
loo  in  this  case  was  known  as  cotton 
in  the  year  1832,  when  the  Tariff  Act 
*  It  has  long  been  a  settled  rule  of 
of  revenue  laws,  imposing  duties 
■rides  of  a  specified  denomination,  to  con- 
AED  8. 


strue  the  article  according  to  the  designation 
of  such  article,  as "  understood  and  known  in 
commerce,  and  not  with  reference  to  the  ma- 
terials of  which  they  may  be  made,  or  the  use 
to  which  they  might  be  applied.  Nor  ought 
such  laws  to  be  construed  as  embracing  all  arti- 
cles which  might  subsequently  be  applied  to  the 
same  use  and  purpose  as  the  specific  article.  If 
it  had  been  the  intention  of  Congress  to  impose 
the  duty  upon  all  articles  used  for  bagging  cot- 
ton, the  language  of  the  act  would  have  been 
different,  and  in  terms  prospective,  adapted  to 
such  purpose.  It  has  been  argued,  on  the  part 
of  the  United  States,  that  the  duty  was  intended 
to  be  laid  on  all  articles  used  for  bagging  cotton, 
because  the  duty  is  laid  on  cotton  bagging 
' '  without  regard  to  weight  or  measure. "  These 
terms,  "weight  or  measure,"  were  intended  to 
apply  to  different  materials  then  in  use  for  bag- 
ging cotton,  such  as  hemp,  flax,  and  sometimes 
cotton  cloth,  &c. ,  and  not  to  any  new  articles 
that  might  thereafter  be  applied  to  that  use. 
So  that  the  whole  question  of  fact  for  the  jury 
is  whether  gunny  cloth  was,  in  commercial 
understanding,  known  as  cotton  bagging  when 
the  law  was  passed  laying  the  duty,  in  1832. 
If  it  was  not, they  will  find  for  the  plaintiffs;  if 
it  was,  they  will  find  for  the  defendant. 

To  this  charge,  in  every  respect,  the  defend- 
ant's counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  $4,543.17,  and  six  cents  costs. 

The  question  brought  up  by  this  exception 
cannot  now  be  considered  as  an  open  one.  In 
the  case  of  The  United  State*  v.  200  Chests  of 
Tea  (9  Wheat.,  438),  the  court  decided  that  in 
imposing  duties  Congress  must  be  understood 
as  describing  the  article  upon  which  the  duty. 
Is  imposed  according  to  the  commercial  under- 
standing of  the  terms  used  in  the  law.  in  our 
own  markets.  This  doctrine  *w'as  re-af-  [*HO 
firmed  in  the  case  of  The  United  Sates  v.  Ill  ' 
Casks  of  Sugar  (8  Peters,  277),  and  again  in  10 
Peters,  151,  in  the  case  of  EUiott  v.  Swartwout. 
It  follows  that  the  duty  upon  cotton  bagging 
must  be  considered  as  imposed  upon  those  arti- 
cles only  which  were  known  and  understood  as 
such  in  commerce  in  the  year  1832,  when  the 
law  was  passed  imposing  the  duty. 

In  the  case  before  us,  the  Circuit  Court  fol- 
lowed the  rule  of  construction  above  stated,  and 
it  has  been  followed  also  in  every  circuit  where 
the  question  has  arisen. 

The  judgment  is  therefore  affirmed. 

Cited— 4  How.,  33«;  7  How.,  TOT;  1  Otto,  363;  2 
Otto,  170;  6  Otto,  111 ;  3  Blatchf.,  394. 


SAMUEL  SWABTWOUT,  Plaintiff  in  Error, 

v. 

JOHN  GIHON  BT  al. 

Contesting  payment  of  duties — Notice  need  not 
be  in  writing. 

When  an  Importer  means  to  contest  the  payment 
of  duties,  It  Is  not  necessary  for  him  to  give  a  writ- 
ten notice  thereof  to  the  collector. 

Notk.— As  to  voluntary  payments,  and  payment* 
under  protest,  and  when  money  iUcaally  exacted  may 
be  recovered  back,  see  note  to  Bank  of  united  States 
v.  Bank  of  Washington,  6  Pet.,  8. 
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The  question  of  notice  la  a  fact  for  the  jury,  and 
It  makes  no  difference,  for  the  purposes  for  which 
It  is  required,  whether  It  Is  written  or  verbal. 

THE  f acts  in  this  case  are  sufficiently  set  forth 
in  the  following  opinion. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  a  writ 
of  error  directed  to  the  Circuit  Court  for  the 
Southern  District  of  New  York.  The  action 
was  brought  by  the  defendants  in  error  against 
the  plaintiff  to  recover  back  certain  sums  of 
money  paid  to  him  as  duties  on  brown  linens, 
imported  into  New  York  in  1886,of  which  port 
he  was  at  that  time  the  collector.  Some  of  these 
duties  were  paid  under  protest  in  writing,  and 
some  without  any  written  protest  or  notice,  but 
evidence  was  offered  for  the  purpose  of  show- 
ing that  the  defendants  in  error  verbally  noti- 
fied the  collector  that  the  duties  charged  on  all 
of  these  goods  would  be  contested.  The  goods 
in  question  were  unbleached  linens,  and  had 
been  charged  with  duty  as  colored;  and  the 
jury  found  a  verdict  against  the  collector  for 
the  amount  claimed. 

At  the  trial,  the  court  instructed  the  Jury 
that  a  written  notice  of  the  objections  to  pay 
the  duties  was  not  necessary,  and  that  it  was 
sufficient  if  a  verbal  notice  was  brought  home 
to  the  collector;  but  that  the  jury  must  be  satis- 
fied that  such  notice  was  brought  home  to  him. 
To  this  direction  the  plaintiff  in  error  excepted ; 
and  it  is  upon  this  point  only  that  the  case  comes 
before  this  court. 

The  only  object  of  the  notice  was  to  warn 
the  collector  that  the  party  meant  to  hold  him 
personally  responsible  for  the  money,  whether 
he  paid  it  over  or  not.  It  was  a  question  for 
the  jury  to  decide  whether  notice  was  or  was 
not  given;  and  it  could  make  no  difference,  for 
the  purposes  for  which  it  was  required, whether 
it  was  written  or  verbal. 

We  think  the  charge  of  the  court  wot  clearly 
right,  and  the  judgment  i»  therefore  affirmed. 

Cited  -  4  How.,  882. 


Ill*]  'LESSEE  OF  HENRY  WALLER, 
Assignee  of  the  Bankrupt  Estate  of  Francis 
A.  Savage,  Plaintiff, 
v. 
JAMES  and  JOSEPH  BEST. 

Lien  of  Creditor  in  Kentucky  attache*  on  de- 
livery of  a  fi.  fa.  to  sheriff. 

In  Kentucky.the  creditor  obtains  a  Hen  upon  the 
property  of  his  debtor  by  the  delivery  of  a  fl.  fa.  to 


the  sheriff ;  and  this  lien  Is  as  absolute  before 
levy  as  It  is  afterwards. 

Therefore,  a  creditor  is  not  deprived  of  this  I 
by  an  act  of  bankruptcy  on  the  part  of  the  deb 
committed  before  the  levy  is  made,  but  after  i 
execution  is  In  the  hands  of  the  sheriff. 


THIS  case  came  up  from  the  Circuit  Court 
the  United  States  for  the  District  or  K 
tucky,  on  a  certificate  of  division  in  opinion 
tween  the  judges  thereof. 

The  following  is  the  entire  record  in  I 
case: 

"The  following  statement  of  questions  i 
points  of  law  which  arose  in  this  case,  and  I 
adjournment  thereof  into  the  Supreme  Cci 
of  the  United  States  for  decision,  was  orde 
to  be  entered,  to  wit: 

"  Savage  had  the  title  to  the  land;  the  plaj 
iff  claimed  under  the  decree  of  his  bankrupt 
the  defendant,  under  a  sheriff's  sale  unde* 
execution. 

"The  act  of  bankruptcy  of  savage  \ 
committed  on  the  37th  April,  1842;  the  petit 
of  his  creditors  was  filed  against  him  in  ! 
District  Court  on  the  25th  day  of  June,  18 
and  he  was  declared  a  bankrupt  on  the  26th 
October,  1842;  the  plaintiff  was  appointed 
assignee,  and  this  is  his  title. 

"  An  execution  of fieri  facias  on  a  Judgnj 
against  the  estate  of  Savage  was  delivered  to 
sheriff  on  the  0th  of  April,  1842,  before  the! 
of  bankruptcy,  and  was  levied  on  the  land 

the day  of before  the  petit! 

but  after  the  act  of  bankruptcy  the  defend 
purchased  at  the  sheriff's  sale,  bad  bis  d^ 
and  this  was  bis  title. 

"  The  question  was,  has  the  plaintiff,  byj 
decree  of  bankruptcy  and  its  relations  bac| 
the  act  of  bankruptcy, the  elder  and  better  tl 
Or  has  the  defendant,  by  the  prior  deliveH 
the  execution  into  the  hands  of  the  sheriff,  1 
his  levy  of  it  before  the  petition  was  filed, 
prior  and  superior  title? 

"On  this  question  the  judges  were  divi 
and  opposed  in  opinion;  whereupon,  on  mo] 
of  the  counsel  of  the  plaintiff,  the  questta 
stated  and  ordered  to  be  certified  to  the  Supri 
Court  for  decision." 

Mettr*.   Morehead  -and   B.  Monroe   for 
plaintiff. 

Mr.  Richard  French  for  the  defendants: 

The  argument  on  behalf  of  the  plaintiff ! 
this: 

Two  questions  arise:  1st.  Did  Beat, the  tet 
in  possession  and  the  plaintiff  in  the  execu 
under  which  the  sale  of  land  was  made.acq 
any  lien, such  as  is  recognized  by  the  latter 
viso  *of  the  2d  section  of  the  bankrupt  [*1 
law,  before  the  execution  was  in  fact  leviec 

2d.  If  any  such  was  acquired,  is  it  effec 
against  the  rights  of  the  assignee  of  the  W 


Notb.— When  and  to  what  extent  a  judgment  is  a 
lien  upon  lands. 

At  common  law,  a  Judgment  was  no  Hen  on  the 
real  estate  of  the  defendant.  But  as  his  land  was 
made  liable  to  satisfy  the  Judgment  under  the  ele- 
git, this  created  a  lien.  Shrew  v.  Jones,  2  McLean, 
78 ;  8criba  v.  Deanes,  1  Brock.  Marsh.,  166. 

A  Judgment  has  relation  to  the  first  day  of  the 
term  at  which  it  was  rendered ;  and  from  that  time 
it  constitutes  a  lien  on  the  lands  of  the  defendant 
lying  within  the  Jurisdiction  of  the  court.  Sturges 
v.  B*k  of  Cleveland,  8  McLean,  140;  8.  C,  1  West. 
Law  J.,  207;  B'k  of  Cleveland  v.  Sturges,  2  McLean, 
841 ;  Rockwell  v.  Hanna,  4  McLean,  554. 

618 


All  Judgments  rendered  at  the  same  term  I 
equal  liens  on  the  real  estate  of  the  defend 
however  the  executions  have  been  issued 
levied,  provided  the  levy  has  been  made  wttfaia 
year.  2  Ohio,  395;  3  Jd.,  368;  5  /a\,52;  McLea 
Hockey,  8  McLean,  235. 

The  Uen  of  a  Judgment  on  the  lands  or  the  detl 
created  by  statute,  and  limited  to  a  certain  pel 
of  time,  Is  unaffected  by  the  circumstance  of 

f>lalntiff  not  proceeding  upon  it  until  a  subseqii 
ien  has  been  obtained  and  carried  into  execuc 
Rankin  v.  Scott,  12  Wheat..  177:  Green  v.  Alfci 
Wash.  C.  C,  280;  Oriswold  v.  Hill,  2  Paine.  401 
If  a  Judgment  becomo  dormant,  Its  lien  Is  Iri 
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rapt,  when  the  act  of  bankruptcy  was  commit- 
ted before  the  levy  of  the  execution?  Or  could 
Hie  execution, in  virtue  of  the  lien  given  by  the 
State  law.  which  was  in  the  hands  of  a  sheriff, 
tut  not  levied  before  an  act  of  bankruptcy,  be 
•forwards  levied,  and  the  property  sold? 

These  questions  render  it  necessary  to  look 
to  the  character  of  the  lien  given  by  the  statutes 
at  Kentucky  in  favor  of  execution  creditors, 
and  when  that  lien  commences.  The  statute  of 
Kentucky  (1  Stat.  Law,686)  provides  "  that  no 
writ  of  fieri  facias,  or  other  writ  of  execution, 
•ball  bind  the  estate  of  the  defendant  or  de 
fcndants  but  from  the  time  such  writ  shall  be 
dtlirered  to  the  sheriff  or  other  proper  officer 
to  be  executed."  What  is  the  import  of  the 
term  "  bind,"  as  used  in  the  statute?  That  it 
k*  some  binding  effect  is  evident,  but  to  what 
titcnt?  Is  it  •  Sen  within  the  meaning  of  the 
proviso  of  the  bankrupt  law?  It  is  insisted  that 
it  r<  not.  but  is  only  so  far  binding  as  to  prevent 
tuch  disposition  of  the  property  by  the  defend- 
ant u  will  defeat  the  execution  so  in  the  hands 
«f  the  officer ;  and  does  not  so  far  bind  the  prop- 
erty as  to  prevent  other  execution  creditors 
from  levying  their  executions  upon  the  debtor's 
property.  (See  Tubb  v.  Harris,  4  Bibb,229;  and 
i«%  v.  Hoggin,  2  J.  J.  Marshall,  212.)  In 
the  latter  case  the  court  use  this  language : 
''The  only  object  of  attaching  a  lien  to  an  exe- 
cution is  to  prevent  the  debtor  from  defeating 
tbe  creditor  by  alienating  or  embarrassiug  his 
etate.  The  reason  of  the  lien,  in  such  a  case, 
does  not  apply  to  competition  between  credit- 
era,  and  cestante  rations  cessat  lee,  moreover, 
it  is  but  sheer  justice  tc  give  the  preference  to 
tin  creditor  who  by  his  superior  industry  and 
glance  shall  have  procured  the  first  levy  on 
the  debtor's  estate. "  This  interpretation  of  the 
Karate  shows  what  is  the  character  of  that 
lading  spoken  of  in  the  statute, and  that  it  does 
sot  amount  to  the  lien  referred  to  in  the  bank- 
rupt law  until  the  execution  be  in  fact  levied, 
,  when  it  maybe  admitted  that  it  amounts  to  such 
fin. 

U.  The  proceedings  against  Savage  was  at 
&e  instance  of  a  creditor.  The  act  of  bank- 
ruptcy complained  of  was  committed  -before 
any  levy  of  the  execution,  though  the  filing  of 
tie  petition  and  the  decree  were  subsequent  to 
the  levy  of  the  execution  of  Best.  At  common 
kw  a  fieri  facia*  had  relation  to  its  teste,  but  by 


our  statute  only  from  the  day  of  its  delivery  to 
the  officer.  According  to  the  adjudications  of 
the  English  courts,  on  the  bankrupt  laws  of  that 
country  anterior  to  the  86  George  III.  and  the 
6  George  IV.,  the  uniform  and  well  settled 
doctrine  was  that  the  assignee  had  a  right  to 
overhaul  all  the  transactions  of  the  bankrupt 
subsequent  to  the  first  act  of  bankruptcy,  and 
recover  all  moneys  or  property,  which  passed 
through  his  hands;  but  by  the  18th  section  of 
the  6  George  IV.  *"  all  bona  fide  trans-  [*1 13 
actions  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  the  commis- 
sion against  the  bankrupt,  and  all  executions 
and  attachments  against  his  lands  or  chattels 
bona  fide  executed  or  levied  more  than  two 
calendar  months  before  the  issuing  of  tbe  com- 
missions," are  made  valid,  "  notwithstanding 
any  prior  act  of  bankruptcy, provided  the  parties 
had  no  notice  of  it." 

Our  bankrupt  law  has  this  proviso  in  tbe  2d 
section  (1st  proviso):  "That  all  dealings  and 
transactions  by  and  with  the  bankrupt,  bona 
fide  made  and  entered  into  more  than  two 
months  before  the  petition  filed  against  him  or 
by  him,  shall  not  be  invalidated  by  this  act, 
provided  that  the  other  party  to  any  such  deal- 
ings or  transactions  had  no  notice  of  a  prior 
act  of  bankruptcy,  or  of  the  intention  of  the 
bankrupt  to  take  the  benefit  of  this  act." 

These  provisos  have  no  bearing  upon  the 
questions  involved.  No  reference  is  here  made 
to  any  executions  or  attachments,  as  in  the  En- 

flish  statute,  but  they  are  left  to  be  governed 
y  the  last  proviso  of  the  2d  section. 
The  binding  effect  of  writs  of  fieri  facias  in 
England,  by  the  common  law,  was  from  the 
teste;  by  the  statutes  of  Kentucky  it  is  from 
the  delivery  to  tbe  sheriff;  but  in  the  character 
of  this  binding  effect  there  is  believed  to  be  no 
other  distinction*  but  in  respect  of  the  time  of 
its  commencement.  It  may  be  proper,  then,  to 
learn  what  was  the  course  of  adjudication  by 
the  English  courts  upon  this  question.  In 
Cooper  v.  Ghitty®  W.  Black.,  66;  1  Burr.,  20). 
it  is  said  if  a  sheriff  take  goods  of  a  bankrupt 
in  execution  after  the  act  of  bankruptcy  and 
before  commission  issued,  and  sell  them  after 
the  commission,  trover  will  lie  against  him. 

Again,  the  sheriff  seized  the  goods  of  a  de- 
fendant under  a  fieri  facias,  and  sold  and  deliv- 
ered them  to  the  judgment  creditor,  in  satisfac- 


ajUnat  a  mortgage  executed  by  the  judgment 

-—■-■-  '     '        -•  -   -  ■    -•--  -  ••       udgrment 

Tracy  v. 


creditor  during  the  continuance  of  tbe  judgment 
fen.  5  Ohio,  178;  10  /dM  403;  15  Id.,  486    ~ 


Tracy,  S  McLean,  458. 

A  judgment  creditor  who  proves  his  debt  against 
a  bankrupt,  thereby  surrenders  his  judgment  as  a 
fes  on  the  lands  of  the  bankrupt.  Brlggs  v. 
Stephens,  7  Law  Rep.,  281. 

Judgment  liens  protected  under  the  Bankrupt 
A<*  of  J8U.  McLean  v.  Lafayette  B'k.  8  McLean, 
«;S.C,lWest.  Law  J..  800;  AfTd.  18  How.,  161; 
Kemper  v.  Bavey,  6  McLean.  507. 

Jwbrments  and  decrees  rendered  In  the  courts  of 
the  united  States  are  liens  upon  the  defendant's 
Ral  estate  in  all  cases  where  similar  judgments  or 
perm  of  tbe  State  courts  are  made  Hens  by  the 
hw  of  the  State.  Ward  v.  Chamberlain,  2  Black, 
«>:  8.  C..5  Am.  Law  Reg,  880;  8  Id.,  171 ;  Lombard 
i  Bayard,  1  Wall.,  Jun.,C.C..  198;  8  How.  (Miss.), 
«:  7  K.,384:  Williams  v.  Benedict.  8  How.,  107. 

la  thorn  States  where  a  judgment  In  the  State 
•ports  creates  a  lien,  a  judgment  in  a  court  of  the 
ratted  States  has  that  operation  throughout  the 
*5H.t0  which  its  jurisdiction  extends,  and  State 
**»«fcm,  modifying  tbe  lien  of  Judgments,  or  ro- 

Howaid  8. 


striding  their  operation,  cannot  affect  the  lien 
of  Judgment  In  the  courts  of  tbe  United  States. 
Masslnglll  v.  Downs,  7  How.,  780 ;  Konlg  v.  Bayard, 
8  Paine,  861. 

Judgments  and  decrees  rendered  in  the  United 
States  courts,  and  duly  recorded,  become  liens 
upon  land  of  the  judgment  debtor  lying  within  the 
district  where  they  are  rendered.  It  is  not  neces- 
sary they  should  be  registered  in  any  State  office. 
Cropsey  v.  Crandall,  2  Blatohf.,  841;  Crandall  v. 
Cropsey,  ION.  Y.  Leg.  Obs.,  1;  Lombard  v.  Bayard, 
1  Wall.,  Jun.,  C.  C,  196. 

Section  987  of  U.  S.  Rev.  Stat,  does  not  rest  in  the 
court  the  discretionary  power  to  make  an  order 
exempting  lands  from  lien  of  judgment  according 
to  provisions  of  New  York  Code  of  Procedure 
during  pendbney  of  an  appeal.  Myers  v.  Tyson,  13 
Blatchf .,  242. 

Judgment  Is  not  a  lien  on  lands  in  Dist.  of  Colum- 
bia which  before  judgment  was  rendered  was  con- 
veyed to  trustees  with  power  of  sale  to  secure  the 
payment  of  certain  debts  of  the  grantor  specified 
in  the  trust  deed.  Morsell  v.  First  Nat'l  B'k.  1  Otto, 
387. 

Judgment  is  a  lien  upon  an  equity  of  redemption 

61» 


Digitized  by 


Google 


118 


Supreme  Court  of  the  United  States. 


184& 


lion  of  the  debt,  after  a  secret  act  of  bank- 
ruptcy committed  by  the  defendant,  but  before 
the  issuing  of  a  commission  against  him:  held, 
that  the  seizure  and  sale  of  the  goods  was  a 
wrongful  conversion,  for  which  the  sheriff  was 
liable  in  an  action  of  trover  at  the  suit  of  the 
assignee  subsequently  chosen.  (Balme  v.  Hut- 
ton,  3  M.  &  Scott,  1,  9  Bingh.,  471, 1  C.  &  M., 
262;  reversing  S.  C,  Tyr.,  17;  2  C.  &  J.,  19;  2 
Y.  &  J,,  101,  held  by  seven  judges  K.  B.  and 
C.  P.  (Gaselie,  J.,  dttuentient);  Price  v.  Hdyar, 
1  Bingh.,  597,  1  M.  &  P.,  541;  8.  P..  Porter  v. 
Starlue,  1  M.  &  S.,  260;  Blogg  v.  Phillip*,  2 
Camp.,  129.) 

Farther,  in  Zazaru*  v,  Waithman  (5  Moore, 
813),  where  a  trader  committed  an  act  of  bank- 
ruptcy on  the  9th  November,  and  the  sheriff 
took  his  goods  in  execution  on  the  15th  Novem- 
ber, and  sold  them  on  the  21st  December,  and 
a  commission  issued  on  the  23d,  and  an  assign- 
ment made  on  the  0th  January  following,  it 
was  held  "that  the  assignee  might  maintain 
trover  against  the  sheriff,"  although  he  had 
sold  before  the.  assignment  was  made,  as  the 
1 14*]  bankrupt's  property  "vested  in  him  by 
such  assignment  from  the  act  of  bankruptcy 
by  relation. 

These  authorities  are  deemed  sufficient  to 
show  that  the  binding  effect  of  an  execution 
from  its  date,  in  England,  was  not  such  as  to 
give  the  execution  creditor  any  lien  or  prefer- 
ence over  other  creditors,  unless  the  execution 
was  in  fact  levied  before  the  act  of  bankruptcy ; 
and  if  not  levied,  the  decree  in  bankruptcy,  by 
relation,  reached  back,  and  effectually  passed 
all  the  rights  of  the  bankrupt  to  the  assignee, 
as  they  existed  at  the  time  of  the  commission 
of  the  act  of  bankruptcy.  And  there  is  be- 
lieved to  be  nothing  in  our  bankrupt  law  which 
requires  that  it  should  receive  a  different  inter- 
pretation from  the  English  statutes  in  this  par- 
ticular. The  action  of  some  creditor  was  nec- 
essary to  bring  about  the  decree  in  bankruptcy ; 
it  is,  therefore,  the  effort  of  the  creditor,  not 
of  the  defendant  in  the  execution,  which  brings 
about  the  decree.  The  investiture  of  the  rights 
of  the  debtor  in  the  assignee  is  the  act  of  "the 
law,  and  the  effect  of  the  action  of  one  or 
more  creditors,  for  his  own  benefit  and  that  of 
other  creditors;  and  the  result  of  this  conclu- 
sion is,  that  there  is  a  pro  rata  distribution  of 


the  bankrupt's  property,  rather  than  the  appro- 
priation of  the  whole  to  a  single  creditor. 

Is  the  placing  the  execution  in  the  hands  of 
tbe  sheriff  a  dealing  by  and  with  the  bankrupt, 
to  which  the  first  proviso  in  the  2d  section  has 
reference?  It  is  insisted  that  it  is  not.  The 
bankrupt  has,  in  that  matter,  been  passive  en- 
tirely. There  has  been  no  act  upon  his  part, 
which  is  to  acquire  sanctity  by  the  lapse  of 
sixty  days,  spoken  of  in  this  proviso.  But  in 
this  case  sixty  days  had  not  elapsed;  therefore, 
this  proviso  is  altogether  inoperative. 

Although  when  an  execution  is  levied,  and  a 
sale  made,  the  title  of  the  purchaser  reaches 
back,  and  is  protected  from  any  effort  of  tbe 
debtor  to  pass  the  title  of  the  property;  yet  it 
is  not  so  when  two  executions  are  out  against 
the  same  defendant,  in  the  hands  of  different 
officers;  that  which  is  first  levied  will  hold, 
though  it  be  youngest  in  date;  and  a  levy  and 
sale  under  that  which  was  first  in  the  hands  of 
the  officer,  but  last  levied,  will  be  ineffectual 
to  pass  any  title  to  the  purchaser.  This  is  the 
law,  as  understood  by  the  counsel,  in  contests 
between  execution  creditors  in  Kentucky;  and 
it  is  insisted  that  the  case  of  a  petitioning  cred- 
itor in  bankruptcy  is  analogous  to  that  of  an 
execution  creditor,  and  that  the  filing  of  the 
petition  by  a  creditor  is  tantamount  to  the  levy 
of  an  execution :  it  is  a  proceeding  by  which  a 
lien  is  acquired  by  the  assignee,  for  the  benefit 
of  the  general  creditors,  and  will  oust  any  such 
inchoate  lien  as  that  relied  on  as  arising  from 
an  execution  not  in  fact  levied. 

The  assignee  had  his  election  to  sue  the  sher 
iff  or  to  sue  the  purchaser  of  the  land;  and 
having  elected  to  sue  the  purchaser  of  th« 
land,  who  was  the  plaintiff  in  the  execution 
levied  thereon,  and  having  shown  title  and 
right  of  possession,  tbe  judgment  should  be 
for  the  assignee,  for  the  possession  of  th< 
land. 

*Mr.  French,  for  defendants:  [*11S 

The  question  on  which  the  court  below 
divided  was,  whether  the  title  acquired  l>) 
purchase  under  an  execution  which  came  tt 
the  hands  of  the  sheriff  before  the  act  ol 
bankruptcy  and  was  levied  after  the  act  ol 
bankruptcy,  but  before  filing  of  petition  in 
bankruptcy,  related  back  to  the  time  the  execu 
tion  came  to  the  hands  of  the  sheriff,  and  over 


of  real  estate  from  time  of  its  record.  First  Nat'l 
B'k  v.Morsell,  IMoArthur,  1W. 

A  Judgment  ot  IT.  S.  Ch-cuit  Court  for  District  of 
Indiana  Is  a  lien  from  its  date  on  all  lands  of  the 
defendant  within  the  district,  and  its  lien  Instantly 
attaches  to  subsequently  acquired  lands,  and  a  sale 
of  them  by  defendant  before execution  Issues  does 
not  devest  the  lien.  As  between  purchasers  from 
the  Judgment  debtor  the  purchaser  of  the  subse- 
quently acquired  land  cannot,  as  against  a  prior 
purchaser  of  lands  on  which  the  Judgment  became 
a  lien  at  tbe  moment  of  its  rendition.  Insist  that  tbe 
officer  shall  first  levy  on  and  sell  the  lands  held  by 
such  prior  purchaser,  before  the  subsequently  ac- 
quired lands  shall  be  levied  on  and  sold.  Earth  v. 
Makeover,  4  Bias..  206. 

Judgment  rendered  by  U.  S.  Court  in  one  district 
of  Penn.  is  a  lien  of  real  estate  of  defendant  any- 
where in  tbe  State,  notwithstanding  judgment  is 
rendered  in  one  district  of  the  State,  and  real  es- 
tate is  in  another.  Kight  of  lieu  Is  co-extcuslve 
with  rlghtof  execution,  which  by  Kev.  Stat.,seo.  985, 
may  run  and  be  executed  in  alTparts  of  the  State. 
Prevost  v.  Gonoll,  6  Reporter,  616;  12  West.,  Jun., 
868. 

In  Virglnlajudgments  of  V.  8.  courts  in  the  State 

6*0 


need  not  be  recorded  to  become  a  lien  on  real  e» 

tate.and  as  against  tt  subsequent  purchaser  wlthou 
notice  the  lien  of  a  judgment  of  a  federal  oour 
does  not  cease,  though  it  Is  not  docketed  in  accord 
ance  with  th%  State  law.  U.  S.  v.  Humphreys.  ; 
Hugh.,  201;  7Tteporter,  830;  13  West.,  Jun..  2B8;  3 
Int.  Kev.  Hoc,  201. 

In  Oregon  the  lien  of  a  judgment  given  by  sec 
266  of  Civil  Code  of  that  State,  depends  upon  dock 
etlng  tbe  Judgment.  It  Is  a  strict  legal  rigrfat.  urn 
must  stand  or  fall  by  the  statute  which  (rive*  it 
Tbe  entry  of  tbe  judgment  cannot  be  referred  u 
supply  deficiencies  or  explain  ambiguities  In  ttu 
docket.  The  latter  must  be  complete  In  itself 
Docket  giving  amount  of  Judgment  In  figures  on :  j 
without  word  or  sign  to  show  that  dollars  at 
meant,  creates  no  lien,  and  the  docket  of  a  judg- 
ment payable  In  coin  must  state  that  fact.  Jh  n 
Boyd,  16  Batik.  Beg.,  137,  204 ;  4  Sawyer,  Sea. 

Where  tbe  amount,  date,  parties  to  judgment  am 
court  In  which  it  was  rendered  can  be  made  »u 
from  the  whole  entry,  it  is  a  sufficient  docLrt 
ibid. 

An  to  priority  «f  judgments,  see  In  re  Rowland. : 
Hugh.,  210:  Lash  v.  Hard  wick,  5  Reporter.  &» 
Howard  v.  Milwaukee,  Ac.,  R.  B.  Co.,  7  Bis*-,  ra. 
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reached  the  title  of  the  assignee  in  bankruptcy ; 
or.  wag  the  title  of  assignee  the  better  title? 

The  defendants  rely  on  the  last  proviso  in 
the  2d  section  of  the  bankrupt  law,  which  pro- 
tects "  any  liens,  mortgages,  or  other  securities 
on  property,  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  States  respectively." 
That  an  execution,  delivered  to  the  proper 
officer,  constitutes  a  lien  on  defendants'  prop- 
erty, and  that  title  acquired  by  purchase  under 
such  execution  relates  back  to  the  time  of  de- 
livery, is  a  proposition  most  clearly  settled  by 
judicial  decision  in  Kentucky.  In  Million  v. 
BUey  (  1  Dana,  850)  execution  was  delivered  to 
fheriff  June  16th,  and  was  levied  August  5th. 
On  the  intermediate  July  22d  defendant  sold 
tod  conveyed.  Held,  that  execution  acquired 
a  lien  from  June  16th,  and  that  purchaser's 
title  related  back  to  that  time.  He  recovered, 
therefore,  in  ejectment  against  the  vendee  of 
execution  debtor. 

In  Clagett  v.  Force  (1  Dana,  428),  after  exe- 
cution delivered,  defendant  removed  a  horse  to 
Indiana,  and  sold  him  there.  The  purchaser 
brought  the  horse  to  Kentucky,  where  he  was 
levied  on  by  the  same  execution,  delivered  as 
aforesaid.  Held,  that  the  lien  was  not  lost  by 
the  removal  to  Indiana  and  the  sale  there;  and, 
therefore,  that  the  horse  was  subject  to  the 
execution. 

Orchard  v.  Williamson  (6  J.  J.  Marshall, 
5(1);  after  execution  delivered.defendant  swap- 
ped a  horse  for  another.  Both  were  levied  on : 
and  held,  that  both  were  subject,  one  by  virtue 
of  the  lien,  and  the  other  as  the  property  of 
defendant. 

Addixm,  &e..,  v.  Orowjb  Dana,  274):  levying 
an  execution  has  the  effect  of  rendering  the 
hen  more  specific,  and  of  continuing  the  lien 
and  authority  of  the  sheriff;  further  than  this, 
it  had  no  greater  efficacy  than  placing  the  exe- 
cution in  the  hands  of  the  sheriff.  Neither  the 
delivery  nor  the  levy  devests  the  defendant  of 
title:  be  may  sell  and  pass  the  title,  still  the 
execution  is  a  lien  or  charge  on  the  land,  and 
when  completed  by  sale,  the  title  relates  back 
to  the  delivery,  and  overreaches  all  intermediate 
conveyances. 

Hood,  <fe.,  v.  Winsatt  (1  B.  Monroe):  after 
execution  delivered,  property  was  removed  to 
another  county.  The  execution  was  returned 
on  the  return  day,  and  another  one  issued  to 
the  county  to  which  the  property  had  been  re- 
mored,  and  was  placed  in  the  hands  of  the 
aheriff  of  that  county  the  same  day.  Held, 
that  the  lien  was  continued  from  the  delivery 
of  the  original  execution. 

Having  referred  to  a  few  of  the  Kentucky 
1 16*1  cases,  which  hold,  without  *the  shadow 
of  doubt,  that  an  execution  delivered  acquires 
a  lien,  I  shall  notice  some  of  the  decisions  in 
which  the  above  recited  proviso  of  the  2d  sec- 
tion of  the  bankrupt  law  is  brought  under  re- 
view. 

The  leading  case  is  that  of  Exparte  Foster 
V>  Law  Reports,  55). 

The  question  judicially  decided  in  this  case 
was,  that  by  the  laws  of  Massachusetts  a  party 
proceeding  by  attachment  did  not  acquire  a  lien 
oat  the  attached  property  until  judgment,  and 
that  a  petitioner  in  bankruptcy  could  enjoin  pro- 
wediajts  on  the  attachment,  until  it  was  ascer- 
tained whether  the  bankrupt  obtained  his  cerlifi- 
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cate.  If  he  did,  he  could  plead  the  certificate 
in  bar  of  the  attachments,  and  thus  defeat  the 
inchoate  lien. 

The  profession  generally,  however,  under- 
stood the  case  differently,  and  supposed  the  ef- 
fect of  it  would  be  to  cut  off  all  judgment  liens, 
execution  Hens,  even  though  levied,  vendors' 
liens,  &c.,  from  all  benefit  under  the  proviso 
above  referred  to.  This  case,  thus  understood, 
was  relied  on  as  authority  before  other  judges, 
and  first  before  Judge  Conkling,  of  New  York, 
in  the  case  In  the  matter  of  Allen  et  al.  (5  Law 
Reports,  863). 

In  this  case  judgment  creditors  had  attached 
choses  in  action.  The  court  sustained  the  lien 
acquired  by  the  attachment,  evidently  inclining 
to  a  broader  definition  of  the  liens  embraced  by 
the  proviso  in  question  than  was  given  in  22a- 
parte  Foster. 

The  next  case  is  Downer  et  al.  v.  Bracket  (5 
Law  Reports,  392),  before  Judge  Prentiss,  of 
Vermont.  He  discusses  the  subject  ably  and  (it 
large,  declaring  his  opinion  that  every  kind  of 
lien,  unless  fraudulent,  to  wit,  the  vendor's  lien, 
attachment  liens,  judgment  liens,  &a,  are  pro- 
tected. (P.  894,  396.)  Attachment  binds  as 
effectually  as  judgment  or  execution  issued. 
Judgment  or  execution  issued  binds  all  the 

Sroperty  of  debtor,  &c.  Grosvenor  v.  Gold  (9 
[ass.  Rep.,  209)  is  referred  to,  to  show  that  the 
lien  of  judgment,  execution  issued,  and  attach- 
ment, all  stand  on  the  same  ground. 

In  Houghton  v.  Eustiee  (5  Law  Reports,  505) 
Judge  Thompson,  of  Vermont,  decided  that  an 
attachment  hen  was  protected  by  the  proviso, 
in  question.  He  expressed  the  opinion  that 
judgment  liens,  and  such  similar  liens,  were 
protected. 

That  the  case  of  Foster  was  greatly  misap- 
prehended is  evident  from  the  subsequent  decis- 
ions of  Judge  Story. 

Thus,  in  the  case  of  Parker  <fc  Blanchard, 
plaintiff*,  in  the  matter  of  Muggridge.  &c.  (5 
Law  Reports,  851),  after  judgment,  Judge  Story 
maintained  the  lien  by  attachment;  because, 
after  judgment,  there  could  be  no  day  in  court 
to  plead  the  discharge.  He  also  expressed  the 
opinion  that  judgment  liens  were  protected  by 
the  proviso  in  question. 

In  the  case,  The  matter  of  Cook  (5  Law  Re- 
ports, 448),  Judge  Story  expressed  surprise  that 
the  case  of  Foster  had  been  so  much  misunder- 
stood, and  in  this  latter  case  sustains  the  lien  of 
the  attaching  creditors,  who  had  obtained  judg- 
ment, declaring  that  this  lien  was  equivalent  to 
•the  common  law  judgment  lien,  add-  [*117 
ing  that  he  never  doubted  that  that  lien  was 
protected. 

All  the  judges,  then,  to  whose  opinions  I 
have  referred,  concede  that  judgment  liens  are 
protected;  and  Judge  Prentiss  places  judg- 
ment liens  and  executions  issued  on  the  same 
footing. 

I  will  endeavor,  further,  to  show  that  the  lien 
of  execution  issued  is  fully  equivalent  to  the 
judgment  lien. 

Land  by  the  common  law,  as  it  originally 
stood,  was  not,  except  under  some  peculiar 
circumstances,  subject  to  the  debts  of  the  own- 
er. (2  Baa  Abr.,  tit.  Execution.^,  685;  3  Black, 
418.) 

The  judgment  lien  on  land  arises  from  the 
construction  of  the  statute  of  Edward  I.,  chap. 
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18,  commonly  called  the  statute  of  Westmin- 
ster. (See  la-parte  Foster,  6  Law  Reports,  68, 
67.) 

It  was  by  this  statute  the  elegit  was  given,  by 
virtue  of  which  the  judgment  creditor  has  his 
election  to  take  a  fieri  facial  for  the  sale  of 
goods  and  chattels,  or  the  elegit  to  extend  the 
goods  and  chattels  and  one  half  the  land.  (See 
§  Bac.  Abr.,  tit.  Execution,  A,  686;  8  Black, 
418.) 

This  statute  does  not  expressly  give  any  lien, 
but  only  authorizes  the  creditor,  at  his  elec- 
tion, to  sue  out  the  elegit  directed  to  the  sher- 
iff, and  the  command  of  the  writ  as  prescribed 
is,  that  the  sheriff  shall  levy  the  debt  of  the 
goods  and  chattels,  and  one  half  the  land. 
(See  form  of  writ,  2  Bac.  Abr.,  tit.  Execution, 
C,  710. 

It  is  by  construction  of  this  statute,  the  writ 
relates  back  to  the  judgment,  and  overreaches 
all  intermediate  incumbrances. 

In  like  manner,  at  common  law,  the  fieri  fa- 
cial, which  commanded  the  sheriff  to  levy  the 
debt  of  the  goods  and  chattels,  related  back  to 
its  teste,  and  bound  from  that  time.  (2  Bac. 
Abr.,  tit.  Execution,  1,  788;  as  judgments  did 
from  time  of  judgment,  same  title,  781.) 

By  29th  Charles  II.,  the  statute  of  frauds 
(the  same  from  which  the  Kentucky  statute  is 
copied),  executions  only  bind  from  the  time 
they  are  delivered.  (2  Bac.Abr.,  tit.  Execution, 
/,  788.) 

Judgments  docketed,  and  executions  deliv- 
ered, are  evidently,  in  Bacon,  at  the  pages 
cited  (781,  788),  placed  on  the  same  footing. 

They  seem  to  be  placed  on  the  same  footing 
in  the  case  of  Foster  (5  Law  Reports,  68,  67). 

There  are  some  other  striking  analogies  be- 
tween judgments  and  executions  issued,  which 
I  will  notice. 

An  execution,  as  conceded,  does  not  vest  a 
title  until  executed,  neither  does  a  judgment. 
(Er-parte  Foster,  5  Law  Reports,  64.)  Cov- 
enant of  seisin  is  not  broken  by  outstanding 
judgment.  (Sedgwick  v.  HoUenback,  7  Johns. , 
880i) 

As  between  execution  plaintiffs,  he  that  by 
superior  diligence  acquires  the  first  levy  is  pre- 
ferred; so  between  judgments  of  the  same 
date,  he  that  first  sues  execution  and  sells,  ac- 
quires a  preference.  (Adams  v.  Dyer,  8  Johns., 
860;  Watterman,  <£c.,  v.  Baskins,  11  Johns., 
280.) 

1 18*]  "Sale  under  junior  execution,  if  first 
levied,  would  be  valid;  so  is  sale  under  junior 
judgment.  (Sanford  v.  Room,  12  Johns., 
1620 

To  conclude,  then,  the  title  of  the  assignee 
can  only  relate  back  to  the  act  of  bankruptcy. 
The  title  of  the  defendants,  as  we  have  seen  by 
the  cases  of  Milium  v.  Riley  (1  Dana,  860).  and 
Addison,  <tc,  v.  Crow  (5  Dana,  274),  relates 
back  to  the  time  the  execution  was  delivered  to 
the  sheriff.  This  period  being  anterior  to  the 
act  of  bankruptcy,  the  title  of  the  defendants  is 
older  than  that  of  the  plaintiff. 

2d.  All  the  authorities  concurring  in  the  opin- 
ion that  judgment  liens  are  protected  by  the 
proviso  in  the  2d  section,  and  the  analogies  be- 
tween the  judgment  lien  and  execution  issued 
being  so  striking,  I  would  respectfully  main- 
tain that  the  title  of  the  defendants  is  also  pro- 
tected by  the  proviso  referred  to. 
622 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  a  cer- 
tificate of  division  between  the  judges  of  the 
Circuit  Court  of  the  Ucited  States  for  the  Dis- 
trict of  Kentucky,  upon  the  following  state- 
ment: 

"  Savage  had  the  title  to  the  land ;  the  plaint- 
iff claimed  under  the  decree  of  his  bankruptcy; 
the  defendant  under  a  sheriff's  sale  under  an 
execution. 

"  The  act  of  bankruptcy  of  Savage  was  com- 
mitted on  the  27th  April,  1842;  the  petition  of 
his  creditors  was  filed  against  him  in  the  Dis- 
trict Court  on  the  25th  day  of  June,  1842,  and 
he  was  declared  a  bankrupt  on  the  26th  Octo- 
ber, 1842;  the  plaintiff  was  appointed  the  as- 
signee, and  this  is  his  title. 

"An  execution  of  fieri facial  on  a  judgment 
against  the  estate  of  Savage  was  delivered  to 
the  sheriff  on  the  9th  April,  1842,  before  the  act 
of  bankruptcy,  and  was  levied  on  the  land  on 
the day  of .before  the  peti- 
tion; but  after  the  act  of  bankruptcy  the  de- 
fendant purchased  at  the  sheriff's  sale,  had  his 
deed,  and  this  was  his  title. 

"  The  question  was,  has  the  plaintiff,  by  the 
decree  of  bankruptcy  and  its  relation  back  to 
the  act  of  bankruptcy,  the  elder  and  better  title? 
Or  has  the  defendant,  by  the  prior  delivery  of 
the  execution  into  the  hands  of  the  sheriff,  and 
his  levy  of  it,  before  the  petition  was  filed,  the 
prior  and  superior  title?" 

The  statute  of  Kentucky,  upon  this  subject, 
provides,  "  that  no  writ  of  fieri  facias,  or  other 
writ  of  execution,  shall  bind  the  estate  of  the 
defendant  or  defendants  but  from  the  time  such 
writ  shall  be  delivered  to  the  sheriff,  or  other 
proper  officer,  to  be  executed."  According  to 
the  laws  of  that  State  a  judgment  is  not  a  lien 
upon  land,  and  the  real  as  well  as  personal  es- 
tate is  not  bound  until  the  process  of  execution 
against  the  property  of  the  defendant  is  deliv- 
ered to  the  officer.  The  question  to  be  deter 
mined  is,  whether  the  delivery  of  the  fieri  facial 
to  the  sheriff  to  be  executed  created  a  hen  on 
the  property  of  the  defendant,  for  the  amount 
for  which  the  execution  was 'issued.  [*119 
If  it  did,  the  title  of  the  defendant  is  the  supe- 
rior and  better  title,  -and  protected  by  the  last 
proviso  in  the  second  section  of  the  Act  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States. 

In  construing  the  statute  above  mentioned, 
the  decisions  of  the  courts  of  Kentucky  have 
not  been  entirely  uniform.  In  the  case  of 
Tabb  v.  Harris  (4  Bibb.,  29),  decided  in  1816.  it 
was  held,  that  the  delivery  to  the  sheriff  cre- 
ated no  lien  on  the  property  of  the  defendant. 
In  a  subsequent  case,  however,  in  the  same 
volume,  Daniel  v.  Cochrane' s  Administrator  (4 
Bibb,  582),  decided  in  1817,  the  court,  in  de 
livering  their  opinion,  speak  of  the  lien  of  a 
fieri  facial,  from  the  time  it  was  delivered  to 
the  sheriff  to  be  executed,  as  if  it  were  a  known 
and  settled  principle  of  law  in  that  State.  But 
this  was  not  the  main  point  in  that  case,  which 
turned  upon  the  question,  whether  the  execu- 
tion continued  to  bind  the  property  of  the 
debtor  until  the  judgment  was  satisfied.  The 
court  held  that  it  did  not,  and  that  the  lien 
ceased  after  the  return  day  of  the  execution,  if 
it  was  not  levied  before.    The  question,  as  to 
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the  lien  acquired  by  the  delivery  to  the  officer, 
again  arose  in  the  case  of  KiCby  v.  Hoggin  (8  J. 
J.  Marshall,  208),  and  in  this  case,  which  was 
decided  in  1880,  the  doctrine  in  the  case  of 
Tabb  v.  Harrit  was  fully  sustained;  and  it  was 
directly  and  distinctly  decided,  that  the  deliv- 
ery to  the  sheriff  created  no  lien  against  Any 
other  creditor,  and  that  an  execution  after- 
wards placed  in  the  hands  of  the  sheriff,  if 
first  levied  upon  the  property,  was  entitled  to 
a  preference. 

But  in  the  case  of  Million  v.  Byley  (1  Dana, 
380),  decided  in  1838,  the  court  held  that  the 
plaintiff  obtained  a  lien  by  the  delivery  to  the 
sheriff,  and  that  the  title  acquired  by  the  pur- 
chaser, when  the  execution  was  regularly 
levied  and  the  property  sold,  related  back  to  the 
delivery  to  the  officer;  and  they  speak  of  this 
lien  as  secured  to  the  creditor  by  the  Kentucky 
statute.  In  1837  this  subject  again  came  be- 
fore the  court,  in  the  case  of  Addison  et  al.  v. 
Crow  et  al.  (5  Dana,  274),  and  in  this  case  the 
question  appears  to  have  been  very  fully  con- 
sidered, and  the  case  of  Million  y.  Byley  was 
referred  to  and  commented  on,  and  the  princi- 
ple decided  in  it  in  relation  to  the  lien  of  an 
execution  re-affirmed.  In  this  case  the  court 
aay  "  the  levy  of  a  fieri  facta*  upon  the  land  of 
the  debtor  undoubtedly  renders  the  lien  more 
specific,  and  being  a  necessary  step  in  the  exe- 
cution of  a  writ,  completes  the  authority  of 
the  officer  to  sell,  and  has  the  further  effect  of 
giving  continuance  both  to  the  authority  and 
the  hen.  which  would  otherwise  expire  with 
the  return  of  the  writ.  And  we  do  not  per- 
ceive any  necessity  or  reasonable  ground  for 
ascribing  to  it  any  other  efficacy  than  this;" 
and  in  page  277  of  the  same  case,  the  court 
again  say,  "  no  reason  appears  for  attributing 
to  a  levy  any  efficacy  except  as  one  step  towards 
the  consummation  of  the  lien  arising  from  the 
delivery  of  the  execution  to  the  officer." 
120*]  This  is  the  latest  decision  in  the 
conrU  of  the  State  to  which  we  have  been  re- 
ferred, or  of  which  we  are  aware,  and,  as  we 
have  already  said,  it  appears  to  have  been  well 
considered.  And  whatever  doubts  might  be- 
fore have  been  entertained,  we  must,  under  the 
authority  of  this  case,  regard  it  as  the  settled 
law  of  the  State,  that  the  creditor  obtains  a 
lien  upon  the  property  of  his  debtor  by  the  de- 
livery of  the  fen  facia*  to  the  sheriff;  that  it 
acquires  no  additional  validity  or  force  by  be- 
ing actually  levied,  but  that  toe  lien  is  as  abso- 
lute before  the  levy  as  it  is  afterwards,  and  con- 
tinues while  the  process  remains  in  the  hands 
of  the  sheriff  to  be  executed. 

In  this  view  of  the  subject  it  is  unnecessary 
to  examine  or  to  remark  upon  the  cases  which 
hare  been  decided  in  other  States  or  in  En- 
gland, because  the  question  depends  altogether 
upon  the  law  of  Kentucky.  And  as  by  the 
laws  of  that  State  a.  fieri  facia*,  when  delivered 
to  the  sheriff,  is  a  lien  upon  the  property  of 
the  debtor  while  it  continues  in  the  hands  of 
the  officer  to  be  executed,  the  creditor  is  not 
deprived  of  this  lien  by  an  act  of  bankruptcy 
on  the  part  of  the  debtor  committed  before  the 
levy  is  made,  but  after  the  execution  is  in  the 
bonds  of  the  sheriff.  In  the  case  before  us, 
therefore,  the  court  are  of  opinion  that  the 
defendant,  by  the  prior  delivery  of  the  execu- 
tion and  the  subsequent  levy  and  sale,  has  the 
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prior  and  superior  title,  and  we  shall  certify 
accordingly  to  the  Circuit  Court. 

Clted-3  How.,  410;  7  How.,  620;  U  Bank.  Beg-., 
412;  18  Blatchf .,  637. 


THE  UNITED  8TATE8,  Plaintiff, 
v. 

HEZEKIAH  H.  GEAR,  Defendant. 

THE  UNITED  STATES,  Complainant, 

v. 

HEZEKIAH  H.  GEAR,  Defendant. 

Act  creating  additional  land  district*  in  JUinoi* 
and  Missouri  construed — Injunction  granted 
to  restrain  digging  lead  ore  from  public  land*. 

The  Act  of  Congress  entitled  "An  Act  to  create 
additional  land  districts  in  the  States  of  Illinois 
and  Missouri,  and  in  the  territory  north  of  the  State 
of  Illinois,"  approved  June  28th.  1884,  does  not  re- 
quire the  President  of  the  United  States  to  cause 
to  be  offered  for  sale  the  publio  lands  containing 
lead  mines  situated  In  the  land  districts  created  by 
said  act. 

The  said  act  does  not  require  the  President  to 
cause  said  lands,  containing  lead  mines,  to  be  sold, 
because  the  5th  seotion  of  the  Act  of  the  8d  March, 
1807,  entitled  "  An  Act  making  provision  for  the 
disposal  of  the  publio  lands  situated  between  the 
United  States  military  tract  and  the  Connecticut 
reserve,  and  for  other  purposes,"  is  still  in  full 
force. 

Tho  lands  containing  lead  mines  in  the  Indiana 
territory,  or  in  that  part  of  it  made  into  new  land 
districts  by  the  Act  of  the  26th  June,  1834,  are  not 
subject,  under  any  of  the  pre-emption  laws  which 
have  been  passed  by  Congress,  to  a  pre-emption  by 
settlers  upon  the  publio  lands. 

The  4th  section  of  the  Act  of  1834  does  in  no  way 
repeal  any  part  of  the  5th  section  of  the  Act  of  the 
3d  March,  1807,  by  which  the  lands  containing  lead 
mines  were  reserved  for  the  future  disposal  of  the 
United  States,  by  which  grants  for  lead  mine  tracts, 
discovered  to  be  such  before  they  may  be  bought 
from  the  United  States,  are  declared  to  be  fraudu- 
lent and  null,  and  which  authorized  'the  [*iai 
President  to  lease  any  lead  mine  which  had  been, 
or  might  be,  discovered  In  the  Indiana  territory, 
for  a  term  not  exceeding  five  years. 

The  land  containing  lead  mines,  in  the  districts 
made  by  the  Act  of  1834,  are  not  subject  to  pre- 
emption and  sale  under  any  of  the  existing  laws 
of  Congress. 

Digging  lead  ore  from  the  lead  mines  upon  the 
public  lands  of  the  United  States  is  such  a  waste 
as  entitles  the  United  States  to  a  writ  of  Injunction 
to  restrain  it. 

THESE  two  cases  came  up  from  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Illinois,  and  involved  the  right  of  Gear,  the 
defendant,  to  a  tract  of  land  upon  which  there 
was  a  lead  mine.  The  first  was  an  action  of 
trespass  quare  clautum  fregit  on  the  common 
law  side  of  the  court;  and  the  second  a  bill  in 
chancery,  with  a  prayer  for  an  injunction  to 
stay  waste,  on  the  equity  side.  The  declara- 
tion charged  Gear  with  having  broke  and  en- 
tered the  north  half  section  28,  township  29 
north,  range  1  east,  and  the  south  half  of  frac- 
tional section  8,  township  28  north,  range  1 
east,  both  being  east  of  the  fourth  principal 
meridian,  and  then  and  there  dug  up  the  min- 
eral lead  ore,  <fec. ,  &c. 

The  defendant  filed  six  pleas,  all  resting  on 
the  ground  that  he  had  settled,  resided  on,  and 
occupied  the  land  in  question  in  the  year  1827, 
and  cultivated  a  part  thereof,  and  had  ever 
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since  remained,  continued,  and  still  was  in  the 
possession  thereof,  and  was  lawfully  entitled 
to  the  pre-emption  right  to  said  quarter  section ; 
said  premises  being  subject  to  pre-emption 
rights,  and  not  yet  offered  tor  sale  by  the  Pres- 
ident's proclamation;  by  reason  whereof,  he, 
the  defendant,  dug  lead,  ore  or  mineral,  as  he 
might  lawfully  do,  &c.,  &c. 

To  these  pleas  the  plaintiffs  replied,  in  sub- 
stance, that  the  quarter  section  of  land  was, 
and  always  had  been,  the  property  of  the 
plaintiffs;  that  it  contained  a  valuable  lead 
mine,  the  existence  of  which  was  well  known 
to  the  defendant  before  and  at  the  time  he  set- 
tled upon  the  land,  &c. 

To  these  replications  the  defendant  demur- 
red generally,  and  the  plaintiffs  joined  in  the 
demurrer. 

The  same  principles  were  involved  in  the 
chancery  case,  alleged,  of  course,  in  a  differ- 
ent manner. 

When  the  cause  came  up  for  argument,  in 
the  court  below,  the  judges  were  divided  in 
opinion,  and  the  questions  duly  certified  to 
this  court.  They  are  somewhat  differently 
stated  in  the  two  cases,  and  it  is  proper  to 
mention  both. 

In  the  chancery  case  they  are  thus  stated: 

1.  Whether  the  Act  of  Congress,  entitled 
"Ad  Act  to  create  additional  land  districts  in 
the  States  of  Illinois,  Missouri,  and  the  terri- 
tory north  of  the  State  of  Illinois,"  approved 
June  26th,  1834,  so  far  repeals  the  5th  section 
of  the  Act  of  the  8d  of  March,  1607,  entitled 
"An  Act  making  provision  for  the  disposal  of 
the  public  lands  situated  between  the  United 
States  military  tract  and  the  Connecticut  re- 
serve, and  for  other  purposes,"  as  to  subject 
the  lands  mentioned  in  said  Act  of  June  26th, 
1834,  containing  lead  mines,  to  be  entered  and 
122*]  'purchased  by  pre-emption  under  any 
of  thepre-emption  laws  of  Congress. 

2.  Whether  the  said  act  (1834)  requires  the 
President  of  the  United  States  to  cause  lands 
containing  lead  mines  to  be  sold,  or  only 
authorizes  him  to  do  so  in  his  discretion. 

8.  Whether  lands  containing  lead  mines  are 
subject  to  be  held  or  purchased  under  any  of 
the  acts  of  Congress  granting  the  rights  of  pre- 
emption (o  settlers  upon  the  public  lands. 

4.  Whether  the  digging  lead  ore  from  the 
lead  mines  upon  the  public  lands  of  the  United 
States  is  such  a  waste  as  entitles  the  United 
States  to  the  allowance  of  a  writ  of  injunction 
to  restrain. 

In  the  common  law  case  they  are  thus 
stated: 

1.  Does  the  Act  of  Congress,  entitled  "  An 
Act  to  create  additional  land  districts  in  the 
States  of  Illinois  and  Missouri,  and  in  the  ter- 
ritory north  of  the  State  of  Illinois,"  approved 
June  26th,  1834,  require  the  President  of  the 
United  States  to  cause  to  be  offered  for  sale  the 
public  lands  situate  in  the  land  district  created 
by  said  act,  containing  lead  mines? 

2.  Does  the  said  act  require  the  President  to 
cause  said  lands,  containing  lead  mines,  to  be 
sold,  notwithstanding  the  5th  section  of  the 
Act  of  the  3d  of  March,  1807,  entitled  "An 
Act  making  provisions  for  the  disposal  of  the 
public  lands  situated  between  the  United  States 
military  tract  aud  the  Connecticut  reserve,  and 
for  other  purposes?  " 
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8.  Are  the  said  lands,  containing  lead  mines, 
subject  to  pre-emption  under  any  of  the  pre- 
emption laws  which  have  been  passed  by  Con- 


4.  Does  the  4th  section  of  the  said  Act  nf 
1834  so  far  repeal  the  Sth  section  of  the  Act  of 
1807  as  to  subject  the  public  lands  containing 
lead  mines  to  be  sold  by  the  United  States  ia 
the  same  manner  as  other  public  lands  not  con- 
taining lead  mines? 

5.  Are  the  said  lands,  containing  lead  mines, 
subject  to  pre-einption  or  sale  under  any  of  the 
existing  laws  of  Congress? 

The  acts  of  Congress  referred  to  are  the  fol- 
lowing: 

On  the  8d  of  March,  1807,  an  act  was  passed 
(1  Land  Laws,  162),  by  the  Sth  section  of  which 
it  was  enacted,  "  That  the  several  lead  mines 
in  the  Indiana  territory,  together  with  as  many 
sections  contiguous  to  each  as  shall  be  deemed 
necessary  by  the  President  of  the  United  States, 
shall  be  reserved  for  the  future  disposal  of  the 
United  States;  and  any  grant  which  may  here- 
after be  made  for  a  tract  of  land  containing  a 
lead  mine,  which  had  been  discovered  previous 
to  the  purchase  of  such  tract  from  the  United 
States,  shall  be  considered  fraudulent  and  null. 
And  the  President  of  the  United  States  shall 
be,  and  he  is  hereby  authorized  to  lease  any 
lead  mine  which  has  been,  or  may  hereafter  be, 
discovered  in  the  Indiana  territory,  for  a  term 
not  exceeding  five  years." 

•At  that  time  the  land  now  included  [*123 
within  the  State  of  Illinois  was  part  of  the  In- 
diana territory. 

In  1827,  Gear,  the  defendant,  entered  upon 
the  north  half  of  section  23,  township  29  north, 
of  range  1  east,  erected  a  house  upon  it,  culti- 
vated and  occupied  it. 

On  the  29th  of  May,  1830,  Congress  passe  d 
■ '  An  Act  to  grant  pre-emption  rights  to  settlers 
on  the  public  lands,"  the  first  section  of  which 
was  as  follows: 

"  That  every  settler  or  occupant  of  the  pub- 
lic land  prior  to  the  passage  of  this  act,  who  ia 
now  in  possession,  and  cultivated  any  part 
thereof  in  the  year  1829,  shall  be,  and  he  is 
hereby  authorized  to  enter  with  the  register  of 
the  land  office  for  the  district  in  which  such 
lands  may  be,  by  legal  subdivisions,  any  num- 
ber of  acres,  not  more  than  one  hundred  aud 
sixty,  or  a  quarter  section,  to  include  his  im- 
provement, upon  paying  to  the  United  Stales 
the  then  minimum  price  of  said  land:  Pro- 
vided, however,  that  no  entry  or  sale  of  any 
land  shall  be  made,  under  the  provisions  of  this 
act,  which  shall  have  been  reserved  for  the  use 
of  the  United  States,  or  either  of  the  several 
States  in  which  any  of  the  public  lands  may  be 
situated." 

The  4th  section  declared  that  the  sale  of  the 
public  lands  should  not  be  delayed,  nor  should 
the  act  he  available  for  those  who  failed  to 
make  proof  and  payment,  and  concluded  a* 
follows: 

"Nor  shall  the  rights  of  pre-emption  con- 
templated by  this  act  extend  to  any  land  which 
is  reserved  from  sale  by  act  of  Congress,  or  by 
order  of  the  President,  or  which  may  have  been 
appropriated  for  any  purpose  whatsoever." 

The  act  was  to  remain  in  force  for  one  year 
after  its  passage. 

On  the  Sth  of  April,  1832,  Congress  passed 

Howard  8. 


Digitized  by 


Google 


1846 


The  United  States  v.  Gear,  etc. 


123 


«n  "Act  supplementary  to  the  several  laws  for 
the  sale  of  the  public  lands,"  which  permitted 
the  public  lands  to  be  purchased  either  in  en- 
tire sections,  half  sections,  quarter  sections, 
half  quarter  sections,  or  quarter  quarter  sec- 
tions, and  contained  three  provisions,  the  third 
of  which  was  as  follows: 

"  Provided  further,  that  all  actual  settlers, 
being  housekeepers,  upon  the  public  land, 
(half  have  the  right  of  pre-emption  to  enter, 
within  six  months  after  the  passage  of  this  act, 
not  exceeding  the  quantity  of  one  half  quarter 
section,  under  the  provisions  of  this  act,  to  in- 
clude his  or  their  improvements,  under  such 
regulations  as  have  been,  or  may  be,  prescribed 
by  the  Secretary  of  the  Treasury,"  &c. 

On  the  14th  of  July,  1832,  Congress  passed 
"  An  Act  supplemental  to  an  act  granting  the 
right  of  pre-emption  to  settlers  on  the  public 
buds,  approved  on  the  29th  of  May,  1880," 
which  is  too  long  to  be  quoted.  The  purport 
of  it  was  to  extend  to  occupants  and  settlers 
the  privilege  granted  by  the  prior  act  until  one 
year  after  the  surveys  had  been  made,  or  the 
land  had  been  attached  to  a  particular  land 
district. 

On  the  2d  of  March,  1838,  an  act  was  passed 
124*)  reviving  that  of  »  April  5th,  1882,  ex- 
tending the  privileges  granted  by  that  act  to 
the  same  period  as  those  just  mentioned,  and 
placing  the  beneficiaries  of  the  two  acta  of  the 
Sb  of  April  and  14th  of  July  upon  the  same 
footing. 

In  1834,  two  acts  were  passed,  one  on  the 
19th  and  one  on  the  26th  of  June.  That  of 
the  19th  was  to  revive  the  Act  to  grant  pre- 
emption right*  to  settlers  on  the  public  lands, 
approved  May  29th,  1880. 

The  first  section  declared  that  every  settler 
or  occupant  of  the  public  lands  prior  to  the 
passage  of  the  act,  who  was  then  in  possession, 
and  cultivated  any  part  thereof  in  the  year 
1833,  should  be  entitled  to  all  the  benefits  and 
privileges  provided  by  the  Act  of  29th  May, 
1830;  which  act  was  revived  and  continued  in 
force  for  two  years. 

The  Act  of  the  26th  June  was  entitled  "  An 
Act  to  create  additional  land  districts  in  the 
States  of  Illinois  and  Missouri,  and  in  the  ter- 
ritory north  of  the  State  of  Illinois." 

The  4th  section  enacted,  "that  the  President 
shall  be  authorized,  as  soon  as  the  survey  shall 
have  been  completed,  to  cause  to  be  offered  for 
sale,  in  the  manner  prescribed  by  law,  all  the 
lands  lying  in  said  land  districts,  at  the  land 
offices  'in  the  respective  districts  in  which  the 
land  so  offered  is  embraced,  reserving  only  sec- 
tion 16,  in  each  township,  the  tract  reserved 
for  the  village  Galena,  such  other  tracts  as 
have  been  granted  to  individuals  and  the  State 
of  Illinois,  and  such  reservations  as  the  Presi- 
dent shall  deem  necessary  to  retain  for  military 
posts,  any  law  of  Congress  heretofore  existing 
to  the  contrary  notwithstanding." 

On  the  22  of  June,  1888,  an  act  was  passed, 
the  title  of  which  was  "  An  Act  to  grant  pre- 
emption rights  to  settlers  on  the  public  lands." 
It  enacted  that  every  actual  settler  of  the  pub- 
he  lands,  being  the  head  of  a  family,  or  over 
twenty -one  years  of  age,  who  was  in  possession 
and  a  housekeeper,  by  personal  residence 
thereon  at  the  time  of  the  passage  of  the  act 
and  for  four  months  next  preceding,  should  be 
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entitled  to  all  the  benefits  and  privileges  of  the 
Act  of  May  29th,  1880;  which  act  was  thereby 
revived  and  continued  in  force  for  two  years. 
It  contained  a  number  of  provisions,  one  of 
which  was,  that  it  should  not  be  so  construed  as 
to  give  a  right  of  pre-emption  to  any  land 
specially  occupied  or  reserved  for  town  lots  or 
other  purposes  by  authority  of  the  United 
States. 

By  the  Act  of  the  1st  June,  1840,  the  above 
act  was  continued  in  force  until  the  22d  of 
June,  1842,  subject  to  the  exceptions  therein 
contained. 

On  the  4th  of  September,  1841,  an  act  was 
passed  entitled  "An  Act  to  appropriate  the 
proceeds  of  the  sales  of  the  public  lands,  and 
to  grant  pre-emption  rights." 

The  10th  section  granted  pre-emption  rights 
to  actual  settlers,  with  several  limitations  and 
exceptions,  two  of  which  were  as  follows,  viz. : 

*"  No  lands  included  in  any  reser  [*125 
vation  by  any  treaty,  law,  or  proclamation  of 
the  President  of  the  United  States,  or  reserved 
for  salines  or  for  other  purposes,"  and  "  No 
lands  on  which  are  situated  any  known  salines 
or  mines,  shall  be  liable  to  entry  under  and  by 
virtue  of  the  provisions  of  this  act." 

Mr.  Nelson,  Attorney-General, for  the  United 
States. 

Mr.  Hardin  for  the  defendant. 

Mr.  NeUon.  The  early  acts  of  Congress  upon 
the  subject  are  all  stated  in  Mr.  Gilpin's  argu- 
ment (14  Peters,  529).  The  Act  of  1807  re- 
serves all  lead  mines.  If  that  act  is  still  in  force 
the  case  is  clearly  within  it,  because  the  repli- 
cation avers  the  existence  of  a  lead  mine  on 
this  tract  of  land,  and  it  is  not  controverted.  If 
the  case  is  withdrawn  from  the  operation  of 
that  act,  it  must  be  through  the  effect  of  some 
one  of  the  pre-emption  laws.     Let  us  inquire. 

By  the  Act  of  1880  (1  Lsnd  Laws,  478,  474, 
chap.  401),  there  is  no  right  of  pre-emption  in 
lands  reserved  from  sale. 

That  of  1882  cannot  apply,  because  there  is 
nothing  in  the  record  to  show  that  the  defend- 
ant made  an  application  for  this  land,  and  thus 
brought  himself  within  the  provisions  of  the 
act. 

That  of  1834  merely  revived  the  Act  of  1880. 
Of  course  the  same  restriction  was  continued; 
and  by  that  of  1838  it  was  continued  for  two 
years  longer. 

By  the  Actof  1841  (Session  Acts,  p.  26,  chap. 
16,  sec.  10),  no  land  is  to  be  entered  on  which 
lead  mines  are. 

In  no  act  is  there  a  pre-emption  right  vary- 
ing from  that  given  by  that  of  1830,  except  in 
the  law  of  1832,  which  says  it  shall  be  subject 
to  such  conditions  as  the  Secretary  of  the 
Treasury  should  impose.  But,  in  making 
these  conditions,  it  was  his  duty  to  conform  to 
the  settled  policy  of  the  country. 

These  acts  may  then  be  laid  aside,  as  having 
no  bearing  on  the  case.  The  one  under  which 
the  controversy  arises  is  that  passed  in  1834. 
At  this  session,  two  acts  were  passed,  viz.: 
1834,  chap.  467,  passed  on  19th  June;  1834, 
chap.  527,  passed  on  26th  June. 

The  4th  section  of  the  latter  act  is  the  clause 
to  which  the  attention  of  the  court  should  be 
directed.  It  authorizes  the  President  to  offer 
for  sale  the  lands  therein  mentioned,  with  cer- 
tain exceptions;  and  it  is  contended,  on  the  part 
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of  the  defendant,  that  lead  mines  are  not  named 
in  the  exceptions,  and  that,  consequently,  the 
right  of  pre-emption  accrued. 

The  question  is,  does  this  act  repeal  that  of 
1807,  and  authorize  the  President  to  sell  with- 
out regard  to  the  restrictions  imposed  upon  him 
by  the  Act  of  1807?    I  think  not ;  because, 

1:  The  Act  of  1834  was  not  designed  to  bear 
upon  that  of  1807.  It  had  a  different  object  in 
view,  professing  to  establish  land  offices.  There 
were  two  laws  passed  at  that  session,  one  seven 
days  after  the  other.  The  one  first  passed  pro- 
vided for  pre-emptions.and  reserved  lead  mines, 
126*1  *ls  it  probable  that  these  provisions 
would  oe  repealed  by  a  law  passed  a  few  days 
afterwards,  and  purporting  to  regulate  an  en- 
tirely different  matter. 

2.  In  every  subsequent  act,  of  1888,  1840, 
1841,  there  is  the  same  reservation  as  in  1880, 
which  is  a  strong  legislative  exposition  of  the 
meaning  of  Congress.  In  the  distribution  law, 
it  is  repeated ;  and  the  practice  of  the  Executive 
Department  has  always  been  to  refuse  to  grant 
such  lands. 

8.  There  is  another  legislative  interpretation. 
In  1842  (chap.  190)  an  act  was  passed,  includ- 
ing Wisconsin  in  the  Act  of  1834.  Those  who 
had  entered  lead  mines  were  indemnified,  and 
allowed  to  enter  other  lands,  provided  they  did 
not  violate  the  Act  of  1830. 

4.  By  the  section  of  1834  under  considera- 
tion, the  President  might  offer  the  lands  for 
sale,  but  it  was  not  incumbent  on  him  to  do  so. 
He  had  a  discretionary  power,  which  carried 
with  it  the  right  to  refuse  to  sell  them  at  the 
minimum  price  of  one  dollar  and  twenty-five 
cents  per  acre.  (See  opinion  of  Attorney-Gen- 
eral Butler,  2  Land  Laws.  127,  128.) 

In  14  Peters,  526,  the  court  has  decided  this 
question.  In  that  case  the  contract  for  leasing 
was  made  after  1884.  It  is  true, that  the  act  was 
not  noticed  in  the  argument,  but  this  shows  the 
opinion  to  have  been  then,  that  the  act  had 
nothing  to  do  with  the  subject.  It  was  argued 
by  Mr.  Benton  upon  a  different  ground. 

But  suppose  that  the  President  was  author- 
ized to  sell  these  lands.  How  does  the  right  of 
preemption  follow?  This  is  a  matter  regu- 
lated by  Congress  only.  Does  the  Act  of  1834 
give  a  right  of  entry  before  the  lands  are  offered 
at  public  sale?  The  Act  of  1830  might  have 
thrown  open  all  lands,  then  in  the  market,  to 
pre-emption  rights;  but  it  does  not  follow  that 
that  of  1834  did  so  too. 

As  to  the  propriety  of  granting  an  injunction 
in  the  equity  case,  on  the  ground  that  the  bill 
alleges  that  the  injury  will  be  irreparable.  (See 
2  Land  Laws.  17;  8  Wheat.,  181;  2  Story's  Eq., 
207,  208;  Dewey  on  injunctions,  137,  183,  184, 
112.) 

Mr.  Hardin,  for  defendant: 

The  Act  of  1807  reserved  lead  mines  from 
sale,  but  left  them  subject  to  the  future  action 
of  Congress.  They  were  not  appropriated  to 
any  particular  purpose;  no  plan  was  adopted 
for  their  subsequent  government.  All  that  was 
done  by  that  act  was  to  say,  that  at  some  time 
thereafter  Congress  would  consider  what  course 
should  be  taken  with  regard  to  them.  They 
were,  therefore,  just  as  much  open  to  the  legis- 
lation of  Congress  as  any  other  portion  of  the 
public  lands.  If  an  appropriation  of  them  had 
been  made,  to  take  immediate  effect,  the  case 
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would  have  been  different;  for  there  is  a  dis- 
tinction between  reservation  and  appropriation. 
Giants  made  by  executive  officers  were  de- 
clared void ;  but  this  was  not  intended  to  guide 
future  congressional  action.  By  the  Act  of 
1830,  pre-emption  rights  are  given  *in  [*127 
the  broadest  sense,  except  where  lands  are  re- 
served for  the  United  States.  But  tbey  were 
often  reserved  for  canals,  light-houses,  &c  As 
long  as  the  Act  of  1807  was  in  force,  we  admit 
that  the  Act  of  1830  did  not  give  a  right  of  pre- 
emption to  the  land  in  question,  because  it  was 
reserved  from  sale.  But  the  Act  of  April  5th, 
1832,  permits  quarter  quarter  sections  to  be  en- 
tered, and  extends  the  privilege  to  all  house- 
keepers, who  had  settled  on  the  public  lands, 
in  the  broadest  possible  terms.  The  defend- 
ant's plea  shows  him  to  have  been  entitled  to 
claim  it.  There  was  no  reservation  in  the  act. 
It  has  been  said,  by  the  Attorney-General,  that 
no  settlement  could  be  made  on  lands  which 
had  not  been  offered  for  sale,  and  that  the  Sec- 
retary of  tile  Treasury  must  prescribe  regula- 
tions. But  the  very  term  implies  a  recognition 
of  a  settlement  thus  made.  What  is  it?  Pre- 
emption :  a  right  to  purchase  before  the  day  of 
public  sale.  Before  the  passage  of  such  a  law, 
a  settler  was  an  intruder ;  but  afterwards  he  bad 
an  estate  upon  condition.  And  if  he  complied 
with  the  act,  he  fulfilled  the  condition,  and  the 
estate  became  absolute.  -  It  has  been  called  a 
gUt.  But  if  so,  it  was  a  gift  under  a  legisla- 
tive grant,  which,  in  effect,  vests  the  title,  of 
which  a  subsequent  patent  is  only  the  evidence. 
(2  Kent,  265;  4  Peters,  408,  422;  2  Howard, 
816,  844.) 

Being  so,  it  was  not  in  the  power  of  the 
President  or  any  executive  officer  to  take  it 
away. 

If  we  look  to  results,  they  are  all  in  our  favor. 
The  object  of  Congress,  in  making  the  original 
reservation,  was  to  prevent  monopoly,  but  not 
the  general  settlement  of  the  country.  The 
leasing  system  has  not  paid  expenses,  and  it 
injures  the  land.  The  Secretary  of  War  has, 
for  many  years,  recommended  that  the  lead 
mines  should  be  sold ;  and  we  say  that  Congress 
has  ordered  it,  but  that  the  President  has  im- 
properly withheld  them  from  sale. 

By  the  Act  of  26th  June.  1884  the  President 
was  authorized  to  sell  the  public  lands  with 
certain  reservations,  and  these  are  not  within 
the  reservations.  But  the  Attorney-General 
says  that  the  President  was  only  authorized  to 
sell;  that  it  was  a  matter  within  his  discretion. 
Be  it  so.  This  removes  them  from  the  list  of 
reservations;  and  being  no  longer  reserved,  the 
pre-emption  law  of  the  19th  June  comes  in  and 
operates  upon  them.  What  construction  must 
be  given  to  the  word  "  authorized"?  We  say 
it  makes  it  the  duty  of  the  President  to  sell. 

It  is  not  only  used  so  in  the  Act  of  26th  June. 
1834,  but  in  all  acts  in  which  Congress  directs 
or  authorizes  land  to  be  sold  by  order  of  the 
President.  As  in  these  acts:  February  17th, 1818. 
sec.  3,  Land.  Laws,  294;  March  3d,  1823,  sec. 
10.  Land  Laws,  864;  July  14th.  1832,  sec.  3, 
Land  Laws,  511;  July  7th,  1838,  sec  1,  Land 
Laws.  578;  March  3d,  1815,  sec.  5,  Land  Laws, 
260;  May  6th.  1812,  sec.  1,  Land  Laws,  314. 

Congress  never  does  order  the  President  in 
imperative  terms.  The  'language  is  [*128 
courteous;  but  it  is  a  ministerial  act  to  pro 
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claim  the  lands  for  sale.  (Chignon  v.  Amor,  2 
Howard,  844.) 

This  power  can  be  exercised  by  other  officers 
thin  the  President;  and  in  the  following  cases 
other  subordinate  officers  are  authorized,  alias 
directed,  to  make  sales,  &c. :  Secretary  of  War, 
March  3d.  1808,  sec.  2,  Land  Laws,  99;  Secre- 
tary of  Treasury,  March  8d,  1825,  sec.  1,  Land 
Laws,  408;  registers  and  receivers,  April  27th, 
ISIS,  sec  1,  Land  Laws,  274;  April  30th,  1810, 
sec.  1,  Land  Laws,  176;  "  proper  officer,"  May 
13th,  1800,  sec.  1,  Land  Laws,  78;  "  commis- 
aonera,"  July  14th.  1832,  sec.  2,  Land  Laws, 
■510.  See,  also,  Acts  23d  August,  1842,  sec.  2, 
Acta  124;  4th  August.  1842,  sec.  1,  Acts  83; 
10th  May,  1842,  sec  1,  Acta  14. 

These  lead  mine  lands  being  authorized  to  be 
sold,  without  any  reservation,  and  no  power 
existing  m  the  President  to  reserve  them  from 
ale.  more  than  any  other  public  lands,  so  much 
of  the  law  of  1807,  as  "  reserved  them  for  the 
future  disposal  of  the  United  States,"  was  nec- 
essarily repealed  by  the  Act  of  1884.  The  res- 
ervation being  taken  off,  they  become  subject 
to  rights  of  occupancy,  as  other  lands,  and  set- 
tlers acquiring  rights  to  pre-emption,  by  virtue 
of  pre-emption  laws,  cannot  be  devested  of  these 
right*  by  the  refusal  of  the  President  to  pro- 
claim them  for  sale. 

If  the  pre-emption  laws,  passed  prior  to  the 
Act  of  1834,  did  not  give  the  defendant  a  right 
of  pre-emption,  the  pre-emption  law  of  1838 
did.  This  act  makes  no  mention  of  reserving 
lad  mines.  It  is  provided  in  this  act  that  it 
dull  not  extend  "  to  any  land  specially  occu- 
pied or  reserved  for  town  lots,  or  other  pur- 
poses, by  authority  of  the  United  States." 

These  lead  mine  lands  were  not  occupied  or 
reserved  for  any  purpose  by  the  United  States. 
They  were,  in  1807,  reserved  from  sale  for  fut- 
ure disposal;  but  nowhere  are  they  appropri- 
ated or  reserved  for  the  use  of  the  government, 
to  dig  mineral,  or  other  special  use.  The  ob- 
ject of  the  original  reservation  was  lo  delay  the 
sale  until  Congress  should  determine  what  dis- 
position should  be  made  of  them.  By  the  law 
of  1884,  and  the  various  pre-emption  laws.  Con- 
gress has  authorized  their  sale  and  disposal,  and 
they  are  not,  consequently,  within  the  meaning 
of  any  reservation  or  appropriation  mentioned 
in  the  subsequent  pre-emption  laws. 

On  all  public  lands,  authorized  to  be  sold, 
citizens  are  permitted  and  encouraged,  by  the 
pre-emption  laws,  to  go  on  them  and  improve 
them.  To  do  so,  they  must  erect  houses,  break 
up  the  natural  meadow,  and  fell  trees.  These 
are  all  acts  of  waste,  according  to  the  common 
taw. 

The  old  acts  of  Congress  against  waste,  and 
to  punish  for  trespasses  in  cutting  timber,  <&c. , 
are  inconsistent  with  these  pre-emption  laws, 
and  the  rights  and  privileges  granted  to  occu- 
pants under  them ;  consequently,  they  are  re- 
pealed by  the  pre-emption  laws  subsequently 
passed.  Neither  action  can  therefore  be  sus- 
tained. 

129*]     *JTr.  NeUon,  in  reply  and  conclusion : 

The  question  of  a  general  reservation  does 

sot  arise  in  the  case.    The  replication  sets  out, 

that  defendant  knew  that  mines  were  on  the 

land;  and  by  his  demurrer  he  admits  that  he 

knew  it    The  Act  of  1807  reserves  mines,  and 

hectares  that  all  grants  ot  them  shall  be  consid- 
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ered  fraudulent  and  null.  Under  this  act 
alone,  the  defendant  would  have  been  a  tres- 
passer, even  if  he  had  obtained  a  grant  of  the 

It  has  been  said  that  the  district  attorney 
had  no  right  to  bring  suit  without  the  authority 
of  an  act  of  Congress.  But  the  Constitution 
makes  it  the  duty  of  the  President  to  see  that 
all  laws  are  executed,  and  the  power  to  sue  re- 
sults from  the  nature  of  things. 

The  Act  of  1830  is  the  first  and  general  pre- 
emption law;  and  no  law,  now  in  force,  is  in- 
consistent with  this.  It  says  that  its  provisions 
do  not  apply  to  lands  which  were  reserved  from 
sale;  but  the  Act  of  1807  had  already  reserved 
these  lands. 

The  Act  of  April,  1832,  has  no  application. 
It  was  not  designed  as  a  pre-emption  law,  but 
to  allow  smaller  subdivisions  than  had  been  be- 
fore tolerated.  The  claim  here  is  not  for  one 
of  these  subdivisions,  but  an  entire  quarter-sec- 
tion. But  the  privilege  granted  by  the  Act  of 
1832  is  confined  to  half  quarter-sections,  and  ex- 
tends to  no  larger  amount. 

The  Act  of  July,  1832,  merely  gave  an  ex- 
tension of  time. 

The  Act  of  1834  appears  to  be  the  chief  reli- 
ance of  the  defendant.  We  admit,  that  if  the 
court  think  that  this  act  grants  the  lands,  the 
plaintiff  is  not  entitled  to  maintain  this  suit. 
But  it  does  not  profess  to  be  a  pre-emption  act. 
It  is  to  create  additional  land  districts.  It  au- 
thorizes the  President  to  do  certain  things  in  the 
manner  prescribed  by  law.  But  a  pre-erap- 
tioner  can  only  claim  under  an  act  of  Congress, 
and  this  act  does  not  give  him  power  to  enter, 
which  is  expressly  prohibited  by  the  Act  of 
1880.  It  does  not  follow  that  any  pre-emplion- 
er  may  take  up  lands  as  soon  as  theii-tsale,  is  au- 
thorized. No  statute  gives  bim  such  a  right. 
The  question  is,  what  was  the  intention  of  Con- 
gress in  passing  this  law  ?  The  answer  must  be 
sought  in  the  act  itself,  and  in  the  circumstance 
that,  seven  days  before,  a  regular  pre-emption 
law  had  been  passed. 

The  Act  of  1838  contains  many  reservations. 
and  it  is  argued  that  mines  are  not  included 
within  them.  But  the  general  phrase,  "for 
other  purposes,"  will  include  mines ;  and  besides, 
it  professed  to  revive  the  Act  of  1880,  with  all 
its  reservations. 

Mr,  Justice  Wayne  delivered  the  opinion  of 
the  court: 

From  the  foregoing  statement  of  all  the  acts 
of  Congress  having  any  bearing  on  the  subject 
before  us,  we  think  it  obvious  it  was  not  in- 
tended to  subject  lead  mine  lands  in  the  dis- 
tricts made  by  the  Act  of  the  26th  June,  1884, 
to  sale  as  other  public  lands  are  sold,  or  to 
make  them  liable  to  a  pre-emption  by  settlers. 

•The  argument  in  support  of  a  con-  [*130 
trary  conclusion  is,  that  the  reservations  in  the 
fourth  section  of  that  act,  with  the  authority 
given  to  the  President  to  sell  all  the  lands  in  the 
districts,  any  law  of  Congress  heretofore  exist- 
ing to  the  contrary  notwithstanding,  exclude 
lead  mine  tracts  in  those  districts  from  the  op- 
eration of  the  Act  of  the  3d  of  March,  1807. 
At  most,  the  language  of  the  fourth  section  of 
the  Act  of  1834  imparts  only  an  authority  to 
the  President  to  sell,  given  in  the  same  way  as 
it  has  been  conferred  upon  him  in  other  acts 
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providing  for  the  sale  of  the  public  lands.  Then 
the  question  occurs,  whether  the  section  of  an 
act,  in  general  terms  to  sell  (certain  reservations 
excepted),  without  any  reference  to  a  previous 
act,  whicjh  declares  that  lead  mines  in  the  In- 
diana Territory  shall  be  reserved  for  the  future 
disposal  of  the  United  States,  is  so  far  a  repeal 
of  the  latter,  that  lead  mine  lands  in  a  part  of 
that  territory  are  subjected  to  sale  as  other  pub- 
lic lands  are.  Why  should  Congress,  without 
certain  words  showing  an  intention  to  depart 
from  the  policy  which  had  governed  its  legisla- 
tion in  respect  to  lead  mine  lands  in  the  whole 
of  the  Indiana  territory,  from  1807  to  1884,  be 
supposed  to  have  meant  to  exempt  a  portion  of 
the  lead  mine  lands  in  that  territory  from  that 
policy,  in  an  act,  the  whole  purview  of  which 
was  to  create  additional  land  sale  districts? 
Besides,  the  reservations  in  the  fourth  section 
of  the  Act  of  1834,  except  the  tract  for  the  vil- 
lage of  Galena,  are  no  more  than  the  re-affirm- 
ance of  some  of  the  provisions  of  other  statutes 
respecting  reservations  made  or  to  be  made  out 
of  the  public  lands  in  other  districts;  and  can- 
not, therefore,  be  considered  as  an  enumeration 
in  connection  with  the  general  power  to  sell  all 
lands,  any  law  of  Congress  heretofore  existing 
to  the  contrary  notwithstanding,  repealing 
another  act,  providing  for  a  reservation  of  a 
particular  class  of  lands  within  the  same  land 
district  to  which  the  Act  of  1884  applies.  The 
reservations  in  the  fourth  section  of  the  Act  of 
1834  are  limitations  upon  the  authority  to  sell, 
and  not  an  enlargement  of  the  general  power  of 
the  President  to  sell  lands,  which,  by  law,  he 
never  had  a  power  to  sell;  which  have  always 
been  prohibited  by  law  from  being  sold,  and 
which  never  have  been  sold,  except  under  the 
authority*of  a  special  statute,  such  as  that  of 
the  3d  March,  1829  (1  Land  Laws,  467),  which 
authorized  the  President  to  cause  the  reserved 
lead  mines  in  the  State  of  Missouri  to  be  sold. 
In  looking  at  that  act,  no  one  can  fail  to  observe 
the  care  taken  by  the  government  to  preserve 
its  property  in  the  lead  mine  lands,  or  to  come 
to  the  conclusion  that  the  reservations  of  them 
can  only  be  released  by  special  legislation  upon 
the  subject  matter  of  such  reservations.  Au- 
thority, then,  to  sell  all  lands  in  the  districts 
made  by  the  Act  of  1834.  though  coupled  with 
the  concluding  words  of  the  fourth  section,  can 
only  mean  all  lands  not  prohibited  by  law  from 
being  sold,  or  which  have  been  reserved  from 
sale,  by  force  of  law.  The  propriety  of  this 
interpretation  of  that  section  is  more  manifest, 
when  it  is  considered,  if  a  contrary  interpreta- 
131*]  tion  *is  given,  that  the  lead  mine  lands 
in  one  district  of  the  same  territory  would  be 
liable  to  sale  and  pre-emption,  and  those  in 
another  part  of  it  would  not  be. 

Can  ony  one  possible  reason  be  suggested  to 
sustain  even  the  slightest  intention  upon  the 
part  of  Congress,  when  it  was  passing  the  Act 
of  1834,  to  make  such  differences  in  respect  to 
lands  within  the  same  locality,  as  have  just 
been  mentioned?  Could  Congress  have  meant 
to  say,  under  a  power  to  sell,  that  it  would  be 
lawful  to  sell  in  the  new  land  district  what  it 
was  unlawful  to  sell  in  other  land  districts  of 
the  same  territory  of  which  the  new  land  dis- 
trict was  also  a  part?  And  that  settlers  upon 
the  public  lands  within  the  new  district  should 
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have  a  right  of  pre-emption  in  lead  mine  tracts, 
which  settlers  upon  other  lands  within  the 
same  territory,  but  not  within  the  new  land 
district,  could  not  have?  The  mere  fact  of  a 
new  land  district  having  been  made  out  of  a 
part  of  the  territory  in  which  the  lead  mine 
and9  had  been  reserved,  with  the  authority  to 
the  President  to  sell  all  lands  in  the  new  dis- 
trict, can  have  no  effect  to  lessen  the  force  of 
the  original  reservation.  In  truth,  the  Acts  of 
1834  and  1807  do  not  present  a  case  of  conflict 
in  the  sense  in  which  statutes  do,  when,  from 
some  expression  in  a  later  act.  it  may  seem  that 
something  was  intended  to  be  excepted  from 
the  force  of  the  former,  or  to  operate  as  a  par- 
tial repeal  of  it.  The  rule  is,  that  a  perpetual 
statute  (which  all  statutes  are  unless  limited  to 
a  particular  time),  until  repealed  by  an  act  pro- 
fessing to  repeal  it,  or  by  a  clause  or  section  of 
another  act  directly  bearing  in  terms  upon  the! 
particular  matter  of  the  first  act,  notwithstand- 
ing an  implication  to  the  contrary  may  be 
raised  by  a  general  law  which  embraces  the 
subject  matter,  is  considered  still  to  be  the  lav 
in  force  as  to  the  particulars  of  the  subject 
matter  legislated  upon.  Thus  in  this  case,  all 
lands  within  the  district  mean  lands  in  which 
there  are,  and  in  which  there  are  not,  minerals 
or  lead  mines ;  but  a  power  to  sell  all  lands,  given 
in  a  law  subsequent  to  another  law  expressly 
reserving  lead  mine  lands  from  sale,  cannot 
be  said  to  be  a  power  to  sell  the  reserved 
lands  when  they  are  not  named,  or  to  repeal 
the  reservation.  Jn  this  case  there  are  two  acts 
before  us,  in  no  way  connected,  except  in  both 
being  parts  of  the  public  land  system.  Both 
can  be  acted  upon  without  any  interference  of 
the  provisions  of  the  last  with  those  of  the 
first — each  performing  its  distinct  functions 
within  the  sphere  as  Congress  designed  they 
should  do.  But  further,  that  the  Act  of  1834 
was  not  intended  as  a  repeal  of  the  Act  of  1807, 
in  regard  to  lead  mines,  so  as  to  grant  a  right 
of  pre-emption  in  them  to  settlers,  is  manifest 
from  the  fact  that  an  act  was  passed  only  seven 
days  before  it,  reviving  an  act  to  grant  pre- 
emption rights  to  settlers  on  the  public  lands, 
which  excludes  settlers  from  the  right  of  pre- 
emption in  any  land  reserved  from  sale  by  act 
of  Congress.  Thus  re-asserting,  then,  what 
had  been  uniformly  a  part  of  every  pre-emption 
law  before,  and  what  has  been  a  limitation 
upon  the  right  of  pre-emption  in  every  act  for 
•that  purpose  since.  We  do  not  think:  [*132 
it  necessary  to  pursue  the  subject  further,  ex- 
cept to  say  that  the  view  we  have  here  taken  of 
the  Act  of  1834,  in  respect  to  lands  containing 
lead  mines,  and  the  right  of  pre-emption  in 
them,  is  coincident  with  the  opinion  given  by 
this  court  in  the  case  of  WiUox  v .  JacJcmn  (13 
Peters,  513).  That  case  was  well  and  morf 
carefully  considered,  and  expressed  in  the  de- 
Hberate  language  of  this  court.  We  deter- 
mined then,  the  point  being  directly  in  the 
cause,  that  the  Act  of  1834  had  relation  to  a  sale 
of  lands  in  the  manner  prescribed  by  law,  at 
public  auction,  and  that  a  right  of  pre-emption 
was  governed  by  other  laws.  This  court  said. 
"the  very  Act  of  19th  June,  1884,  under 
which  this  claim  is  made,  was  passed  but  one 
week  before  the  one  of  which  we  are  now 
speaking  (meaning  the  Act  of  36th  June,  1834), 
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thut  showing  that  the  provisions  of  the  one 
were  not  intended  to  have  any  effect  upon  the 
subject  matter  on  which  the  other  operated." 
ff e  see  no  reason  to  change  what  was  then 
the  view  of  the  court.  On  the  contrary,  there 
is  much  in  this  case  to  confirm  it.  Let  it  be 
certified,  therefore,  to  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Illinois,  that  this  court  is  of  the  opinion  that 
the  Act  of  Congress,  entitled  "  An  Act  to  create 
additional  land  districts  in  the  States  of  Illinois 
and  Missouri,  and  in  the  territory  north  of  the 
State  of  Illinois,"  approved  June  26,  1884,  does 
not  require  the  President  of  the  United  States 
•j>  cause  to  be  offered  for  sale  the  public  lands 
containing  lead  mines  situated  in  the  land  dis- 
tricts created  by  said  act.  3d.  That  the  said 
act  does  not  require  the  President  to  cause  said 
lands,  containing  lead  mines,  to  be  sold,  be- 
cause the  5th  section  of  the  Act  of  the  8d  of 
March,  1807,  entitled  "  An  Act  making  pro- 
vision for  the  disposal  of  the  public  lands  sit- 
uated between  the  United  States  military  tract 
and  the  Connecticut  reserve,  and  for  other 
purposes,"  is  still  in  full  force. 

To  the  third  question  we  reply,  that  the  lands 
containing  lead  mines  in  the  Indiana  Territory, 
<*  in  that  part  of  it  made  into  new  land  districts 
\r  the  Act  of  the  26th  June,  1834,  are  not  sub- 
ject, under  any  of  the  pre-emption  laws  which 
save  been  passed  by  Congress,  to  a  pre-emption 
(it  settlers  upon  the  public  lands. 

To  the  4th  question,  we  reply  that  the  4th 
section  of  the  Act  of  1884  does  in  no  way  re- 
peal any  part  of  the  5th  section  of  the  Act  of 
the  Sd  of  March,  1807,  by  which  the  lands 
containing  lead  mines  were  reserved  for  the 
future  disposal  of  the  United  States,  by  which 
grants  for  lead  mine  tracts,  discovered  to  be 
wich  before  they  may  be  bought  from  the 
Cnited  States,  are  declared  to  be  fraudulent 
and  null,  and  which  authorized  the  President 
to  lease  any  lead  mine  which  had  been,  or 
might  be,  discovered  in  the  Indiana  Territory, 
for  a  term  not  exceeding  five  years. 

To  the  5th  question  we  reply,  that  the  land 
containing  lead  mines  in  the  districts  mode  by 
the  Act  of  1834,  are  not  subject  to  preemption 
and  sale  under  any  of  the  existing  laws  of  Con- 
gress. 


133*1  *The  foregoing  answers  apply  also  to 
lac  points  upon  which  the  judges  were  divided 
in  opinion  upon  the  bill  in  chancery,  between 
the  United  States  and  the  defendant  Gear,  ex- 
cept the  fourth  question  certified  in  that  case; 
ud  to  that  we  reply,  that  digging  lead  ore 
from  the  lead  mines  upon  the  public  lands  in 
the  Cnited.  Stales,  is  such  a  waste  as  entitles 
the  United  States  to  a  writ  of  injunction  to  re- 
atrain  it 


{For  the  dissenting  opinion  of  Mr.  Justice 
Mela**,  see  App.,  p.  789.] 
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SAMUEL  GORDON,  Plaintiff  in  Error, 

c. 

THE  APPEAL  TAX  COURT. 

JAMES  CHE8TON.  Plaintiff  in  Error, 

«. 

THE  APPEAL  TAX  COURT. 

Corporate  property  of  bank  taxable,  charter  not 
— statute  of  Maryland,  construction  of. 

The  charter  of  a  bank  Is  a  franchise,  which  is 
not  taxable,  as  such.  If  a  price  has  been  paid  for  It, 
which  the  Legislature  accepted. 

But  the  corporate  property  of  the  bank  Is  sep- 
arable from  the  franchise,  and  may  be  taxed,  unless 
there  la  a  special  agreement  to  the  contrary. 

The  Legislature  of  Maryland,  in  1881,  continued 
the  charters  of  several  banks  to  1846.  upon  con- 
dition, that  they  would  make  a  road  and  pay  a 
school  tax.  This  would  have  exempted  their  fran- 
chise, but  not  their  property,  from  taxation. 

But  another  clause  in  the  law  provided,  that 
upon  any  of  the  aforesaid  banks  accepting  of  and 
complying  with  the  terms  and  conditions  of  the 
act,  the  faith  of  the  State  was  pledged  not  to  im- 
pose any  further  tax  or  burden  upon  them  during 
the  continuance  of  their  charters  under  the  act. 

This  was  a  contract  relating  to  something  beyond 
the  franchise,  and  exempted  the  stockholders  from 
a  tax  levied  upon  them  as  individuals,  according  to 
the  amount  of  their  stock. 

THESE  were  kindred  cases,  brought  up  by 
writ  of  error  from  the  Court  of  Appeals 
of  the  State  of  Maryland,  under  the  25th  sec- 
tion of  the  Judiciary  Act  of  1789. 

The  first  case  depended  upon  the  constitu- 
tionality of  a  tax  imposed  by  the  Legislature 
of  Maryland  in  1841,  it  being  alleged  to  be  in 
violation  of  a  contract  made  by  the  Legislature 
in  1821 ;  and  the  second  depended  upon  the 
same  circumstance,  with  the  addition  that  the 
plaintiff  in  error  was  entitled  to  the  benefit  of 
the  same  contract,  by  virtue  of  an  act  of  the 
General  Assembly,  passed  in  1884. 

The  facts  in  the  case  were  these: 

At  November  session,  1804,  the  Legislature 
of  Maryland  incorporated  the  Union  Bank  of 
Maryland.  Samuel  Gordon,  the  plaintiff  in 
error  in  the  first  case,  was,  at  the  institution  of 
the  suit  below,  a  stockholder  in  this  bank.  No 
bonus  was  required  to  be  paid  to  the  State,  but 
five  thousand  shares  were  reserved  for  the  use 
and  benefit  of  the  State  of  Maryland,  to  be 
subscribed  for  by  the  State,  when  desired  by 
the  Legislature  thereof.  The  charter  was  to 
last  until  1816. 

At  the  session  of  1812,  the  Legislature  passed 
an  act,  entitled  "  An  Act  to  incorporate  a  com- 
pany to  make  a  turnpike  road  leading  to  Cum- 
berland, and  for  the  extension  of  the  charters 
of  the  several  *banks  in  this  State,  and  [*134 
for  other  purposes."  It  proposed  to  extend 
the  charters  of  the  banks  to  1885,  upon  condi- 
tion that  they  would  subscribe  for  as  much 
stock  as  would  raise  a  fund  necessary  and  suf- 
ficient to  finish  and  complete  the  road,  and 
upon  the  further  condition,  should  bind  them- 
selves to  pay  into  the  treasury  the  sum  of 
$20,000,  for  each  and  every  year  that  the 
charters  should  continue;  the  fund  being 
pledged  for  the  support  of  common  schools. 


Not*.— An  to  vtsltd  rights  and  how  affected  hy 
subsequent  statute,  or  repeal  of  statute,  see  note  to 
Fletcher  v.  Peek,  8  Cranoh,  88. 
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The  12th  section  was  as  follows: 

"  That  upou  any  of  the  banks  in  this  Slate 
complying  with  the  conditions  of  this  act,  the 
faith  of  the  State  is  hereby  pledged  not  to  im- 
pose any  further  tax  or  bonus  on  the  said 
banks  during  the  continuation  of  their  char- 
ters under  this  act." 

This  act  was  not  accepted  by  any  of  the 
banks. 

At  the  session  of  1813,  the  Legislature  passed 
another  act,  which  was  entitled  a  supplement 
to  the  foregoing.  The  1st  section  incorporated 
a  company  to  make  the  road.  The  second  was 
as  follows:  "  And  for  the  purpose  of  raising 
a  fund  to  make  and  complete  said  road:  Be  it 
enacted.  That  the  charters  of  the  several  banks. 
&c,  shall  be,  and  they  are  hereby  continued 
and  extended  to  the  1st  day  of  January,  1835, 
and  to  the  end  of  the  session  of  the  General 
Assembly  next  thereafter,  upon  condition  of 
the  said  several  "banks  subscribing,  in  propor- 
tion to  their  respective  capitals  actually  paid 
in  at  the  time  of  such  subscriptions,  for  as 
much  stock  as  is  necessary  and  sufficient  to 
finish  and  complete  said  road,"  &c.,  &c. 

The  7th  section  enacted  that  every  bank 
should  pay  annually  into  the  treasury  the  sura 
of  twenty  cents  on  every  hundred  dollars  of  the 
capital  stock  actually  paid  in;  and  if  this  were 
neglected  for  six  months  after  it  was  due,  the 
bank  so  neglecting  should  forfeit  its  charter. 

The  8th  section  continued  the  charters  of 
such  banks  as  complied  with  the  act  until 
1835. 

The  11th  section  ran  thus :  ' '  That  upon  any 
of  the  aforesaid  banks  accepting  of  and  com- 
plying with  the  terms  and  conditions  of  this 
act,  the  faith  of  the  State  is  hereby  pledged  not 
to  impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their  charters 
under  this  act;  and  in  case  of  the  acceptance 
of  and  compliance  with  the  provisions  of  this 
act  by  the  several  banks  hereby  required  to 
make  the  aforementioned  road,  the  faith  of  the 
State  is  further  solemnly  pledged  to  the  sever- 
al existing  banks  in  the  city  of  Baltimore,  not 
to  grant  a  charter  of  incorporation  to  any 
other  banking  institution  to  be  established  in 
the  city  or  precincts  of  Baltimore  before  the  1st 
day  of  January,  1885." 

At  the  session  of  1815,  an  act  was  passed, 
"declaring  the  continuation  and  extension  of 
the  charters  of  the  several  banks  therein  men- 
tioned." It  recited,  that  several  banks,  and 
amongst  them  the  Union  Bank,  had  accepted 
the  Act  of  1813,  and  then  declared,  that  their 
charters  were  extended  to  1835. 
135*]  *At  the  session  of  1821,  another  act 
was  passed,  entitled,  "  An  Act  to  incorporate 
a  company  to  make  a  turnpike  road  from 
Boonsborough  to  Hagerstown,  and  for  the  ex- 
tension of  the  charters  of  the  several  banks  in 
the  city  of  Baltimore,  and  for  other  purposes." 
The  preamble  was  as  follows:  "  Whereas  it  is 
to  the  interest  of  the  State  that  a  turnpike  road 
should  be  made,  leading  from  Boonsborough 
to  Hagerstown,  in  Washington  County,  and 
it  is  represented  to  the  Legislature,  that  the 
banks  hereinafter  mentioned  are  willing  to 
make  the  same,  if  an  extension  of  their  several 
charters  be  granted  to  them,  as  they  were  here- 
tofore extended  by  an  act  entitled  a  supplement  to 
the  act  entitled,  an  act  to  incorporate  a  company 
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to  make  a  turnpike  road,  leading  to  Cumber- 
land, and  for  the  extension  of  the  charters  of 
the  several  banks  in  the  city  of  Baltimore,  and 
for  other  purposes,  passed  at  December  session, 
1818:  Therefore,  Be  it  enacted."  &c 

The  1st  section,  incorporated  a  company  to 
make  the  road. 

The  2d  section  was  as  follows:  "  And  for 
the  purpose  of  raising  a  fund  to  make  and  com- 
plete said  road,  Be  it  enacted,  That  the  char 
ters  of  the  several  banks  aforesaid  shall  be,  and 
they  are  hereby  continued  and  extended  to  the 
1st  day  of  January,  1845,  upon  condition  of 
the  said  several  banks  subscribing,  in  propor- 
tion to  their  respective  capitals  actually  paid 
in  at  the  time  of  such  subscriptions,  for  as 
much  stock  as  is  necessary  and  sufficient  to 
finish  and  complete  said  road,"  Ac. 

The  6th  section  was  as  follows:  "That  if 
the  said  company  shall  not  commence  the  mak- 
ing of  the  said  turnpike  road  within  two  years 
from  the  passage  of  this  act,  and  shall  not 
complete  the  same  in  four  years  thereafter,  the 
right  of  the  said  company  to  the  said  road  shall 
revert  to  the  State  of  Maryland,  and  the  char- 
ters of  the  said  banks  are  hereby  declared  not  to 
be  continued  or  extended  by  virtue  of  this  act" 

The  7th  section  enacted,  that  the  banks 
should  annually  pay  to  the  treasurer  the  sum 
of  twenty  cents  on  every  hundred  dollars  of 
the  capital  stock  of  each  bank  actually  paid 
in;  and  in  case  of  neglect,  the  bank  was  to  for- 
feit its  charter.    . 

.  The  8th  section  renewed  and  continued  the 
charters  of  the  complying  banks  until  1845  and 
the  session  of  the  General  Assembly  next  there- 
after. 

The  11th  section  was  as  follows:  "That 
upon  any  of  the  aforesaid  banks  accepting  of 
and  complying  with  the  terms  and  conditions 
of  this  act,  the  faith  of  the  State  is  hereby 
pledged  not  to  impose  any  further  tax  or  bur- 
den upon  them  during  the  continuance  of  their 
charters  under  this  act ;  and  in  case  of  the  ac- 
ceptance of  and  compliance  with  the  provis- 
ions of  this  act  by  the  several  banks  hereby 
required  to  make  the  aforementioned  road,  the 
faith  of  the  State  is  further  pledged,  to  the 
aforesaid  banks  in  the  city  of  Baltimore,  not  to 
grant  a  charter  of  incorporation  to  any  other 
banking  institution  to  be  established  in  the  city 
or  precincts  of  Baltimore  before  the  1st  day  of 
January,  1845." 

*The  12th  section  was  as  follows:  1*136 
"  That  the  said  banks,  specified  in  the  7th  sec- 
tion of  this  act,  should  they  elect  so  to  do,  shall 
be,  and  they  are  hereby  exempt  from  the  pay- 
ment of  the  annual  tax  hereby  imposed  upon 
condition  of  their  paying  to  the  treasurer  of 
the  Western  Shore  of  Maryland,  on  or  before 
the  1st  day  of  January,  1823,  the  sum  of  $100. 
000,  to  be  appropriated  in  the  manner  here- 
inbefore provided  for." 

The  Union  Bank,  as  was  admitted  in  thoi 
court  below,  duly  accepted  and  complied  with 
the  terms  and  conditions  of  this  Act  of  1821. 

At  the  session  of  the  Legislature  of  Decern?] 
ber,  1884,  an  act  was  passed  (chap.  274)  to! 
"extend  the  charters  of  .several  banks  in  the 
city  of  Baltimore,"  by  which,  amongst  other 
enactments,  the  charter  of  the  Union  Bank  was 
extended  to  the  end  of  the  year  1859.  It  in- 
troduced some  new  provisions  into  the  charter, 
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required  the  payment  of  the  school  tax  and  a 
proportionate  share  of  fV.OOO;  bat  contained 
do  stipulation  like  that  of  the  11th  section  of 
the  Act  of  1621. 

At  the  session  of  December,  1839,  the  Fann- 
ers' and  Planters'  Bank  was  incorporated.  It 
was  required  to  pay  a  bonus  and  school  tax, 
bat  the  charter  contained  no  exemption  from 
taxation. 

At  the  same  session,  viz.,  December,  1886, 
an  act  (chap.  142)  was  passed,  reciting  that 
whereas,  by  the  11th  section  of  the  Act  of  1821, 
the  faith  of  the  State  was  pledged  not  to  im- 
pose any  further  tax  or  burden  upon  certain 
tanks,  and  it  was  equitable  that  other  banks 
nbonkl  stand  on  equal  footing,  and  enacting 
that  the  faith  of  the  State  was  pledged  not  to 
impose  any  further  or  other  tax  on  banks  in- 
corporated since  the  year  1822  than  might  be 
imposed  on  banks  which  had  complied  with 
lie  terms  of  that  act. 

The  8d  section  was  as  follows:  "  And  be  it 
rnacted.  That  in  the  said  Act  of  1821,  it  was 
not,  nor  is  it  now,  the  intention  of  the  General 
Assembly  of  Maryland,  to  exempt  from  taxa- 
tion and  equitable  contributipn  to  the  common 
burdens  for  State  purposes,  the  property,  stock, 
it  dividends  severally  held  in  or  derived  from 
any  bank  in  this  State,  by  any  person  or  per- 
was  whatever:  but  that  the  true  intent  and 
meaning  of  the  pledge  given  by  the  said  act 
of  Assembly  was,  to  limit  the  taxation  upon 
the  franchises  only  of  the  banks  therein  men- 
booed." 

In  April,  1841,  an  act  was  passed  "  for  the 
general  valuation  and  assessment  of  property 
m  this  State,  and  to  provide  a  tax  to  pay  the 
debts  of  the  State. "  It  directed,  amongst  other 
•Una,  that  ' '  all  stocks  or  shares  owned  by 
residents  of  this  State  in  any  bank,  institution. 
■<r  company  incorporated  in  any  other  State  or 
territory :  all  stocks  or  shares  m  any  bank,  in- 
stitution, or  company  incorporated  by  this 
.Sate,"  <fcc.,  should  be  assessed,  and  a  tax  im- 
l<osed  upon  this  and  all  other  species  of  prop- 
erty, of  twenty  cents,  or  one  fifth  of  one  per 
cent,  on  every  hundred  dollars  of  assessable 
property.  It  also  provided  for  an  Appeal  Tax 
IVrart,  whose  decisions  should  be  carried  to  the 
Court  of  Appeals. 

137*]  *ln  the  trial  of  the  cause  in  the  Court 
'I  Appeals,  the  following  agreement  was  tiled:  { 
"  It  is  agreed,  that  the  appellant  banks,  to  i 
wit,  the  Union  Bank  of  Maryland,  the  Bank  of  j 
Baltimore,  the  Mechanics'  Bank  of  Baltimore, 
The  Commercial  and  Farmers'  Bank  of  Balti- 
more, the  Marine  Bank  of  Baltimore,  and  the 
Farmers'  and  Merchants'  Bank  of  Baltimore, 
commonly  called  the  old  banks,  were  chartered 
previous  to  the  year  of  1821 ;  and  that  the  new 
tanks,  to  wit,  tie  Merchants'  Bank  of  Balti- 
more, the  Furmers'  and  Planters'  Bank  of  Bal- 
limore,  the  Citizens'  Bank  of  Baltimore,  and 
the  Western  Bank  of  Baltimore,  were  chartered 
*ncs  the  year  1880;  the  respective  periods  of 
the  incorporation  of  all  the  aforegoing  banks 
appearing  by  reference  to  their  charters. 

"It  is  admitted  that   the  old  banks  have 
dsJrjr  ■ueepted  and  complied  with  the  terms  and 
of  the  Act  of  1821,  chap.  181,  the 
of  which  acceptance  appears  by  the 
1  A,  herewith  filed;  and  have  also 
t  and  complied  with  the  provisions  of 


the  Act  of  1884,  chap.  274:  and  it  is  also  ad- 
mitted, that  taxes  have  always,  since  the  in- 
corporation of  said  banks,  been  levied  and  as- 
sessed upon  their  real  and  personal  property  in 
all  the  cities  and  counties  of  this  State,  in  the 
same  manner  as  upon  property  of  the  same 
kind  belonging  to  Individuals,  and  that  said 
taxes  have  always  been  paid  by  said  banks  up 
to  this  time.  And  it  is  further  admitted,  that 
said  banks  did  not,  at  the  time  of  the  enact- 
ment of  the  Act  of  1841,  chap.  28,  nor  have 
they  at  any  time  since,  paid  or  redeemed  their 
notes  or  other  obligations  in  specie." 

The  Court  of  Appeals  decided  that  the  tax 
imposed  by  the  Act  of  1841  was  not  a  violation 
of  the  contract  between  the  State  and  the 
banks,  which  was  affected  under  the  Act  of 
1821,  and  to  review  this  opinion  the  writ  of 
error  was  brought. 

Mettre.  Meredith  and  Dulany  for  the  plaintiffs 
in  error. 

Mr.  Nelson,  Attorney-General,  and  Mr.  Steele 
for  the  defendants. 

In  the  case  of  Samuel  Gordon,  the  counsel 
for  the  plaintiff  in  error  contended: 

1.  That  the  Union  Bank  of  Maryland  having 
accepted  of  and  complied  with  the  terms  and 
conditions  of  the  Act  of  1821,  chap.  181,  aeon- 
tract  was  created  by  the  11th  section  thereof, 
on  the  part  of  the  State,  "  not  to  impose  any 
further  tax  or  burden  upon  said  bank  during 
the  continuance  of  its  charter  under  the  81  h 
section  of  said  act;  and  that  this  exemption 
from  taxation  extended  to  all  the  property  of 
said  bank,  real  and  personal. 

2.  That  the  1st  and  45th  sections  of  the  Act 
of  1841,  chap.  28,  imposed  upon  the  said  bank 
"a  further  tax  and  burden,"  in  violation  of  the 
said  contract,  and  was  therefore  void  as  against 
the  provisions  of  the  Constitution  of  the  United 
States. 

And  in  the  case  of  James  Chetton,  Plaintiff  in 
Error,  v.  The  Appeal* Tax  Court,  who  f*138 
was  a  stockholder  in  the  Farmers'  and  Planters' 
Bank  of  Baltimore,  one  of  the  new  banks 
chartered  since  1880,  the  counsel  for  said  Ches- 
ton  contended : 

That  if  the  aforesaid  assessment  law  of  1841, 
so  far  as  it  imposes  a  further  tax  upon  the  stock- 
holders of  the  old  banks,  should  be  declared 
void  for  its  repugnance  to  the  Constitution  of 
the  United  States,  then,  that  it  is  equally  void, 
so  far  as  it  imposes  an  additional  tax  upon 
James  Cheston,  the  stockholder  of  one  of  the 
new  banks,  as  it  thereby  deprives  the  new 
banks  of  the  immunity  from  further  taxation 
granted  to  them  by  the  1st  section  of  the  Act 
of  1835,  chap.  142,  which  immunity  is  itself  a 
franchise,  granted  for  a  valuable  consideration, 
and  cannot,  therefore,  be  taken  away. 

Mr.  Dulany,  for  the  plaintiffs  in  error,  said 
that  he  would  not  stop  to  cite  authorities  to 
show  that  the  law  was  void,  if  it  impaired  the 
obligation  of  a  contract,  but  would  refer  to  two 
cases  which  were  analogous  to  the  present.  (7 
Cranch.  154;  4  Peters,  561.) 

He  then  entered  into  a  detailed  examination 
of  the  charter  of  the  Union  Bank  with  its 
several  supplements,  and  asked  the  court  to 
compare  the  11th  section  of  the  Act  of  1821 
with  the  Act  of  1841,  and  he  thought  it  would 
be  found,  that  the  latter  took  away  what  the 
former  gave.    It  was  admitted  that  there  was 
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an  exemption  of  some  kind  in  the  Act  of  1831, 
and  the  only  question  in  the  case  was,  what 
kind  of  exemption  was  it? 

In  Dwarris  on  Statutes,  51  (9  Law  Library), 
it  was  said  that  every  word  of  a  statute  must 
have  its  effect;  that  it  was  better  to  observe 
what  the  Legislature  said  than  what  they  are 
supposed  to  have  meant.  Apply  this  to  the 
paragraph,  coupled  with  the  doctrine  that  in 
Maryland  property  is  not  taxed,  but  persons  are. 
(1  Maxcy's  Laws,  12,  Declaration  of  Rights,  ar- 
ticle 18,  shows  this.)  The  exemption  was  then 
a  pledge  given  to  a  person,  viz. ,  the  bank.  Why 
should  it  be  limited,  as  contended  for  by  the 
opposite  side,  to  an  exoneration  of  the  franchise 
merely  from  taxation  ?  The  construction  ought 
to  be  in  favor  of  the  banks,  because  it  was  the 
intention  of  the  Legislature  to  invite  them  to  ac- 
cept the  law.  If  you  narrow  it  down  now,  it 
is  not  the  spirit  in  which  the  offer  was  made. 
It  is  easy  to  see  what  that  spirit  was.  The  two 
objects  of  promoting  internal  improvement  and 
fostering  public  schools  were  great  public  ob- 
jects, and  it  was  very  desirable  to  encourage 
them  without  resorting  to  direct  taxation.  The 
banks  were  the  invited  party,  and  the  act  was 
to  be  laid  before  the  stockholders  for  approval 
or  rejection.  Of  course,  the  terms  would  be 
closely  looked  at.  The  proposition  was,  that  no 
"further "  tax  should  be  imposed.  The  word 
' '  further "  refers  to  the  preceding  section,  in 
which  the  tax  for  the  road  and  schools  is 

f>rovided.  It  is  true  that  the  Act  of  1841 
mposed  a  tax  upon  the  property;  but  the 
tax  for  road  and  schools  fell  upon  the  very 
bame  property,  and,  as  it  happened,  was 
of  just  the  same  amount.  A  further  tax  of  the 
189*]  *same  character  was  meant.  The  ob- 
ject to  which  the  money  is  to  be  applied  makes 
no  difference  in  the  character  of  the  tax.  The 
clause  is  clear  in  itself,  and  we  are  not  to  look 
to  the  preamble,  as  a  guide  to  intention,  unless 
there  is  some  ambiguity.  (Dwarris  on  Stat., 
19.)  And  if  we  look  to  the  preamble,  it  will 
not  enlighten  us,  because  it  only  refers  to  the 
road,  without  saying  anything  about  schools. 
If  the  exemption  related  only  to  the  franchise, 
it  was  worth  nothing,  because  whether  the  tax 
should  be  laid  on  the  franchise  or  the  property 
of  the  bank,  the  same  people  would  pay  it  in 
either  case.  The  Legislature  could  have  de- 
rived the  same  amount  by  taxing  property  as 
if  they  taxed  the  franchise;  and  to  hold  that 
they  were  at  liberty  to  do  so,  of  course  renders 
the  exemption  of  the  franchise  worthless. 
There  are  two  decisions  upon  similar  words: 
(2  Harrison,  78,  79,  80;  7  Dana.  842). 

True,  the  banks  have  heretofore  paid  taxes 
upon  their  real  property,  but  the  amount  was 
trifling,  and  the  stock  was  not  taxed  as  now. 
Besides,  their  consent  does  not  furnish  a  rule 
by  which  we  are  to  construe  the  law. 

It  is  said,  on  the  other  side,  that  the  contract 
of  exemption  was  made  with  the  bank  and  not 
the  stockholders;  and  by  the  Act  of  1841  only 
the  latter  are  taxed.  But  what  is  a  corpora- 
tion? Only  the  union  of  certain  persons,  with 
power  to  sue,  &c.  (4  Peters,  662;  Angell  & 
Ames  on  Corp.,  1,  8,  6.) 

The  name  is  only  the  legislative  baptism  of 
the  stockholders.  Natural  persons  are  substra- 
tum of  the  corporation ;  they  receive  all  its  ben- 
efits. They  pay  the  taxes,  and  yet  We  are  told, 
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that  a  contract  for  the  benefit  of  the  corpora- 
tion does  not  reach  them.  They  were  the  per- 
sons who  accepted  the  law  in  a  general  meet- 
ing, and  not  the  bank,  acting  as  a  corporation. 
What  is  the  difference  between  taxing  them  in 
the  gross  and  taxing  them  individually? 

As  to  the  case  of  Cheston.  He  is  a  stock- 
holder of  the  Farmers'  and  Planters'  Bank,  one 
of  what  are  called  the  new  banks,  chartered  in 
1886.  The  Act  of  March.  1886,  chap.  142.  puts 
these  on  the  same  footing  with  the  old  banks. 
The  8d  section,  it  is  true,  says  that  the  exemp- 
tion relates  only  to  franchises;  but  the  Legis- 
lature had  no  right  to  deprive,  by  law,  the 
banks  of  a  benefit  which  they  had  already 
acquired  under  a  contract.  And  the  words 
"  without  violation,"  &c.,  show  that  the  Legis- 
lature did  not  intend  to  take  away  any  such 
benefit. 

The  tax  of  1841  clashes  with  the  exemption. 
It  is  laid  on  everything  which  constitutes  the 
property  of  the  bank,  because  in  a  schedule 
everything,  even  the  franchise,  goes  to  nuke 
up  the  aggregate  value  of  the  stock,  and  the 
tax  is  laid  on  the  cash  value  of  the  stock.  By 
the  17th  section,  the  assessors  are  directed  to 
value  it  at  the  market  price.  But  the  market 
price  is  governed  by  the  value  of  all  the  differ- 
ent species  of  property  held  by  the  bank,  includ- 
ing even  the  franchise,  because  a  purchaser 
looks  at  all  these,  when  about  to  *invest.  [*140 
It  is  impossible  to  separate  that  portion  of  the 
tax  which  falls  upon  the  franchise,  and  as  the 
Legislature  has  covered-  the  whole  the  entire 
tax  must  fall. 

Mr.  Steele,  for  the  defendants  in  error,  con- 
tended: 

1.  That  the  contract  between  the  State  of 
Maryland  and  the  Union  Bank  of  Maryland, 
created  by  the  Act  of  1821,  chap.  181,  and 
continued  by  the  Act  of  1884,  chap.  274,  ex- 
empted from  taxation,  not  the  property  of  said 
bank,  nor  the  shares  of  its  stock  in  the  hands 
of  individual  stockholders,  but  its  corporate 
franchises,  and  their  exercise  during  the  con- 
tinuance of  its  charter. 

2.  That  the  tax  imposed  by  the  Act  of  1841, 
chap.  28,  being  a  tax  upon  the  shares  of  stock 
owned  by  individual  stockholders,  was  not  a 
violation  of  the  contract  between  the  State  and 
the  bank,  and  was,  therefore,  not  unconsti- 
tutional. 

In  the  case  of  James  Chetton,  a  tax  was  im- 
posed and  assessed  under  the  same  Act  of  1841. 
chap.  28,  on  the  shares  of  stock  owned  by  the 

C"  '  miff  in  error  in  the  Farmers'  and  Planters' 
k  of  Baltimore — a  bank  chartered  since 
1880,  and  not  included  in  the  provisions  of  the 
Act  of  1821,  chap.  181,  and  the  Act  of  1834, 
chap.  274. 

In  this  case,  the  counsel  for  the  defentant  in 
error  contended — 

That  the  plaintiff  in  error  was  entitled  to  no 
immunity  from  taxation  upon  his  share*  of 
stock  in  said  Farmers'  and  Planters'  Bank  of 
Baltimore,  either  under  the  acts  of  Assembly, 
hereinbefore  mentioned,  or  under  the  Act  of 
1886,  chap.  142. 

Mr.  Steele  said  the  Appeal  Tax  Court  is  the 
nominal  defendant  only;  the  real  one  is  the 
State  of  Maryland.  The  Act  of  1841,  chap. 
88,  is  a  general  tax  upon  all  property;  not  on 
banks  alone,  but  every  species  of  property.  The 
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Court  of  Appeals  decided  that  it  did  not  con- 
flict with  the  Act  of  1821.  Is  it  not  a  rule  that 
this  court  will  adopt  a  State's  construction  of 
iu  own  laws? 

In  this  case  it  is  not  correct  to  construe  the 
contract  favorably  to  the  banks.  On  the  con- 
trary, the  rule  is  to  construe  strictly  any  pro- 
vision which  imposes  a  limit  upon  the  taxing 
power.  (4  Peters,  508,  Prov.  Bank  v.  BiU- 
ingt.)  11  Peters,  546-548,  carries  the  rule  still 
further. 

Such  a  rule  is  necessary  to  protect  the  com- 
munity from  improvident  legislation.  Another 
rale  is,  that  where  there  are  two  constructions, 
tint  one  is  adopted  which  will  produce  the 
least  injury.  It  has  been  said  that  our  con- 
!  truction,  exempting  franchises  only,  renders 
lie  whole  nugatory,  because  the  franchises 
would  have  been  safe  from  taxation  without 
such  exemption.  But  not  so.  Being  the  crea- 
tures of  law,  they  are  peculiarly  appropriate 
(or  the  taxing  power.  (4  Wheat.,  699;  12 
■  Mass.,  852;  4  Peters,  526.) 

A  charter  makes  a  bank  a  person  to  carry  on  a 
Imaness;  but  it  must  be  earned  on  in  the  same 
*>y  that  other  persons  do.  Suppose  a  pre-ex- 
ioinz  law  had  taxed  banks,  would  a  subse- 
i  141*]  quent  charter  have  *been  exempt?  No; 
because  the  laws  would  not  conflict  with  each 
:  other.  Nor  do  they  conflict  when  the  charter 
R  passed  first. 

-  It  has  been  said  that  the  exemption  is  clear. 
Bat  the  section  itself  refers  to  the  preceding 
i  put  of  the  law,  and  the  Legislature,  twice,  in 
1835  and  1841,  put  the  same  construction  on  it 
that  we  do.  The  7th  section  and  all  preceding 
ones  provides  for  an  extention  of  charters.  It 
vu  right  to  exempt  the  franchises,  because  the 
Legislature  was  dealing  with  that  subject;  but 
Thy  should  they  go  beyond  that  and  exempt 
private  property  to  an  extent  that  they  were 
sot  aware  of.  The  State  was  not  in  want  of 
tomey,  nor  was  there  a  motive  in  the  banks 
to  purchase  such  an  exemption  as  that  con- 
tended for.  No  one  then  anticipated  what  has 
snee  come  to  pass.  Taxes  were  light,  and  al- 
ways paid.  The  Act  of  1818  contains  the  same 
clause,  when  there  did  not  exist  any  system  of 
taxation.  Dp  to  1841  the  State  had  never 
:  taxed  bank  stock  or  choses  in  action,  and  the 
,  taxes  upon  real  or  other  property  did  not 
;  amoot  to  the  fourth  part  of  twenty  cents.  A 
proposition,  therefore,  to  exempt  stock  which 
had  never  been  taxed  at  all,  upon  the  payment 
•f  four  times  the  amount  which  other  property 
paid,  would  have  been  considered  a  strange  one. 
The  tax  of  twenty  cents  must  have  been  im- 
posed upon  the  franchise.  The  compensation 
for  extending  the  charters  was  that  the  banks 
would  make  the  road,  and  for  future  exemp- 
tira  of  the  franchise  was  that  they  should  pay 
twenty  cents  towards  the  school  fund.  The 
word  "further"  means  another  tax  like  that  one: 
«od  if  the  tax  imposed  upon  was  the  franchise, 
a  farther  one  upon  the  same  thing  was  all  that 
was  intended  to  be  prohibited. 
Look  at  the  contemporaneous  exposition  of  the 
law  by  both  parties.  County  and  city  taxes 
were  paid  by  the  banks;  and  not  only  so,  but  a 
•mail  State  tax,  levied  in  lb22  upon  real  prop- 
erty, was  paid  by  them  also.  Other  banks 
were  incorporated  in  1883,  1884,  and  1835, 
which  pay  the  twenty  cents,  without  anything 
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being  granted  except  the  charter.  The  Act  of 
1835  gives  the  new  banks  an  exemption  upon 
the  franchise,  and  nothing  more.  In  the  case 
in  2  Harrison,  the  words  were  "further  or 
other  tax."  Exemptions  have  been  strictly 
construed.  (11  Johns.,  77;  8  Term  R.,  416.) 
The  penalty  for  not  paying  the  twenty  cents, 
shows  upon  what  the  tax  was  imposed,  for  it 

Srovides  that  the  charter  shall  cease  if  the  tax 
not  paid.    It  was  therefore  a  bonus  for  the 
charter. 

But  suppose  that  the  contract  was  made  as 
contended  for  by  the  other  side.  By  their  own 
showing,  it  was  made  with  the  bank  as  a  per- 
son, and  the  individual  stockholders  cannot 
avail  themselves  of  it.  If  the  corporation  were 
to  purchase  a  house,  one  of  the  members  could 
not  claim  an  interest  in  the  purchase.  They, 
have  an  interest  which  is  distinct  from  that  of 
the  corporation,  because  they  may  sue  it,  or 
sue  each  other.  If  the  contract  here  be  not  to 
tax  the  bank,  it  is  not  equivalent  to  an  agree- 
ment not  to  tax  the  stockholders.  The  differ- 
ence is  shown  by  supposing  the  tax  to  be  laid 
before  the  bank  'commenced  operations,  [*1 42 
and  laid  afterwards.  In  the  first  case,  it  would 
diminish  the  capital  of  the  bank,  but  in  the 
latter  it  would  not.  If  the  individual  stock- 
holders can  claim  the  benefit  of  the  exemption, 
they  must  also  be  liable  to  the  State  for  the 
payment  of  the  tax  which  is  Use  price  of  the 
exemption.  But  if  Samuel  Gordon  were  sued 
for  the  twenty  cents  stipulated  in  the  act,  no 
one  can  suppose  that  he  would  be  bound  to  pay 
it.  The  difference  between  taxing  banks  ana 
stockholders  is  shown  in  1  Nott  &  McCord, 
527;  4  Wheat.,  486;  2  Peters,  459;  2  Bay  ley, 
654,  672,  683. 

Who  pays  the  tax  of  1841  ?  If  the  bank  does 
not,  there  is  no  violation  of  the  contract  with 
the  bank,  and  the  bank  does  not,  in  fact,  pay 
it. 

As  to  Cheston's  case  and  the  new  banks,  it 
has  been  said  that  they  are  on  the  same  footing 
as  the  old.  The  best  reply  to  this  is  to  read 
the  law.  The  Legislature  expressly  say,  that 
they  intend  to  exempt  only  the  franchises. 

Mr.  Nelson,  Attorney-General,  on  same  side: 

There  are  two  propositions  to  be  examined: 

1.  The  nature  of  the  contract  of  1821. 

2.  Whether  the  Act  of  1821  was  in  force  at 
all  in  1841. 

1.  We  admit  there  was  a  contract  in  1821, 
and  that  it  is  protected  by  this  court.  But 
what  is  its  nature  and  extent?  The  original 
charter  of  the  Union  Bank  contained  no  ex- 
emption, and,  therefore,  according  to  the  doc- 
trine in  the  Providence  Bank  v.  Billings,  the 
State  could  tax  it.  The  charter  was  passed  in 
1804,  and  contained  no  clause  imposing  a 
school  tax.  But  this  might  have  been  imposed 
at  any  time  after  the  charter,  without  asking 
the  consent  of  the  bank.  The  only  point  upon 
which  the  assent  of  the  bank  was  required,  in 
any  subsequent  legislation,  was  that  its  charter 
should  be  continued.  It  was  to  expire  in  1816. 
In  1812  an  act  was  passed  proposing  to  extend 
the  charter  on  certain  conditions,  but  these 
were  not  accepted.  In  1813  another  act  was 
passed  extending  the  charter  to  1st  January, 
1885,  which  was  accepted. 

[Mr.  Nelson  here  went  into  a  detailed  exam- 
ination of  the  several  acts.]    All  the  acts  show 
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that  the  Legislature  bad  in  view  the  making  of 
the  road,  and  the  banks  the  extension  of  their 
charters.  The  pledge  not  to  incorporate  any 
other  banks  shows  that  it  was  only  the  franchise 
which  was  intended  to  be  protected.  The  con- 
tract was  made  with  the  banks  as  such.  They 
were  the  contracting  party  in  their  corporate 
capacity.  What  does  the  Act  of  1841  do?  It 
imposes  no  tax  on  the  capital  stock  of  any  bank, 
but  on  individual  interests.  No  bank  is  plaint- 
iff in  error  here,  complaining  rf  a  violated  con- 
tract. The  Oth  section  of  the  act  directs  the 
mode  of  making  the  assessment,  which  was  upon 
the  stock  in  the  bands  of  individuals  at  its  cash 
value.  But  Ibis  is  not  the  same  with  its  nomi- 
143*1  nal  *value,  which  would  have  been  the 
guide  if  the  bank  had  been  taxed.  As  laid,  it 
Is  nothing  more  than  an  income  tax,  and  can- 
not a  Legislature  lay  that  without  regard  to  the 
source  from  which  revenue  comes?  The  dis- 
tinction between  a  tax  upon  a  bank,  as  such, 
and  a  tax  upon  its  property,  is  clearly  recog- 
nized in  the  case  of  McOuUoeh  v.  State  of  Mary- 
land, where  the  court  say  that  one  may  be 
taxed  but  not  the  other.  The  identity  between 
a  bank  and  its  stockholders  is  shown  not  to  ex- 
ist, when  we  consider  that  the  bank,  as  a  cor- 
poration, could  not  become  one  of  its  own  stock- 
holders. Application  had  to  be  made  to  the 
Legislature  for  permission  for  the  bank  to  pur- 
chase its  own  stock.  It  is  true,  as  said  on  the 
other  side,  that  the  Act  of  1821  was  accepted 
by  the  stockholders  in  general  meeting,  but  this 
was  a  corporate  act.  and  not  one  proceeding 
from  individual  interests.  If  it  had  been  the 
latter,  whence  would  the  majority  have  de- 
rived the  right  to  bind  the  minority? 

8.  The  Act  of  1884,  chap.  274.  was  accepted 
by  the  Union  Bank,  and  by  virtue  of  it  the 
charter  was  extended  to  1839.  The  acceptance 
of  this  new  law  is  a  merger  of  the  old,  and  in  the 
new  there  is  no  limitation  of  the  power  to  tax. 

Mr.  Meredith,  for  plaintiffs  in  error,  in  reply 
and  conclusion : 

Let  us  inquire. 

1.  What  was  the  nature  and  character  of  the 
contract? 

2.  Has  it  been  impaired? 

Mr.  Meredith  reviewed  the  charter  of  the 
Union  Bank  and  its  supplements,  and  said  that 
In  1821,  somo  years  before  the  chatter  was  to 
expire  the  Legislature  was  desirous  of  making 
a  road.  It  was  a  fact  of  universal  notoriety 
that  turnpike  roads  were  not  profitable.  Indi- 
viduals could  not  be  pursuaded  to  subscribe 
and  make  this  one.  The  cost  to  the  Union 
Bank  was  $161,000.  nearly  ten  per  cent,  upon 
a  capital  of  $1,800,000.  It  is  conceded  that 
for  this  the  State  ha$  relinquished  a  portion  of 
the  power  of  taxation;  but  then  it  is  said  to  be 
only  a  partial  exemption.  We  agree  that  to 
make  out  a  total  exemption,  the  language  must 
be  so  strong  as  to  leave  no  reasonable  doubt; 
and  we  say  it  Is  so.  What  are  the  words? 
"Not  to  impose  any  further  tax  or  burden  on 
the  banks."  There  are  two  important  words: 
"any"  and  "further,"  What  is  the  meaning 
of  "any"?  In  Us  popular  acceptation  it  would 
include  all  kinds  of  taxes  in  whatever  form 
they  might  be  laid.  According  to  lexicograph- 
er!, the  word  is  of  unusual  and  indefinite  sig- 
nification. "Any"  tax  inuat  mean  "every 
tax,"  of  every  uaturo  or  description  whatso- 
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ever.  Then  there  fa  the  word  "further." 
which  refers  to  something  which  has  been  done 
before  and  additional.  The  other  side  wish  to 
limit  the  meaning  to  an  addition  of  the  same 
nature;  but  no  dictionary  or  example  can  be 
found  to  justify  this  restriction. 

*[Mr.  Meredith  here  read  from  Rkh-[M44 
ardson's  Dictionary,  title  Further.]  Then™ 
words  together  are  as  comprehend  re  as  lanjroaa? 
could  be  used.  They  are  quite  as  strong  s» 
those  used  in  2  Harrison.  In  the  Act  of  1833. 
when  the  Legislature  intended  to  put  toe  new 
banks  upon  a  footing  with  the  old.  they  siy 
"further  or  other"  in  the  3d  section.  In  t 
preceding  section,  the  words  are  the  same  m 
those  in  1821,  which  shows  that  they  were  rajv 
posed  to  be  equivalent.  The  case  cited  from 
11  Johnson  was  not  that  of  a  tax;  it  was  an  is- 
sessment  for  opening  a  street;  and  the  cue  in 
8  T.  II.  was  decided  on  two  grounds:  1.  Thai 
the  property  did  not  belong  to  the  occupier,  and 
2.  That  the  statute  had  been  repealed.  Neither 
case  is  in  point.  In  South  Carolina  seven  out 
of  eight  banks  are  exempted  under  a  clause  ex 
erupting  banks  from  taxation.  The  case  in 
Nott  <fe  McCord  decided  thai  words  of  exem? 
tion  did  not  extend  to  the  franchise  only,  bul 
all  taxation. 

If  tlie  words  of  a  statute  are  plain  and  delini1' 
it  is  dangerous  to  depart,  &c.  (Dwarrie  M 
Stat.,  3  Law  Lib.,  48.) 

If  the  construction  of  the  other  side  be  gm  i 
to  the  Act  of  1831.  the  11th  section  is  of  nou*- 
because  without  it  the  franchise  would  bar 
been  safe  from  taxation.  In  the  cases  of  II 
Mass.  and  4  Peters,  the  right  was  maintain*-! 
it  is  true,  to  impose  a  tax  on  existing  bant' 
but  in  neither  case  was  there  a  relinquishmt'i 
of  the  taxing  power,  express  or  implied,  excej 
from  the  mere  granting  of  the  charter.  ' 
may  concede  the  authority  of  both.  But  here  tl 
banks  paid  a  high  price  for  their  renewed  ch» 
ters,  and  the  Legislature  could  not  have  taxi 
the  franchise  any  further.  If  so,  the  operate 
of  the  11th  section  must  be  extended  beyond  'll 
franchise. 

[Mr.  Meredith  then  entered  into  a  critical  & 
amination  of  the  Acts  of  1812  and  1818.  a 
argued  that  the  first  act  was  not  accepted, 
cause  it  did  not  go  as  far  in  protecting  the  ban 
a*  that  of  1813:  and  that  the  latter  would  h" 
been  rejected  if  it  had  not  been  supposed  to 
empt  them  entirely  from  taxation.] 

Mr.  Justice  Wayne  delivered  the  opinion 
the  court : 

The  question  raised  in  this  case  by  the  aire 
statement  of  facts  upon  the  record,  is.  do* 
Act  of  Maryland  of  1841.  chap.  23,  so  fa 
imposes  a  tax  upon  the  shares  of  stock  held  'I 
stockholders  in  the  Union   Bank  of  Mary! 
and  the  other  banks  mentioned  in  the  * 
ment.  impair  the  obligation  of  a  contract1 

The  banks  are  classified  in  that  statement 
the  old  and  the  new  banks.     The  oM 
which  were  chartered  previous  to  the  year  l! 
the  new  those  which  were  chartered   - 
year  1830. 

Their  exemption  from  the  tax  imposed  or  i| 
Act  of  ls-41  is  claimed  under  the 
land  of  1821.  chap.  131,  and  tha: 
March.  1835.  chap.  JTt.  called  Ui       > 
Session  of  1834. 
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145*)  *It  is  admitted  that  the  old  banks  ac- 
cepted and  hare  complied  with  the  terms  and 
conditions  of  the  Act  of  1821 :  that  they  also 
accepted  and  have  complied  with  the  provisions 
of  the  Act  of  1834;  ana  that  taxes  haTe  always, 
since  the  incorporation  of  the  banks,  been  as- 
tetsed  and  levied  upon  their  real  and  personal 
property  in  all  the  cities  and  counties  of  the 
state,  in  the  same  manner  as  upon  property  of 
tie  same  kind  belonging  to  individuals,  and 
that  they  have  always  been  paid  by  the  banks 
up  to  this  time. 

The  question,  however,  which  this  court  is 
called  upon  to  decide,  and  to  which  our  decision 
will  be  confined,  is,  are  the  shareholders  in  the 
old  and  the  new  banks  liable  to  be  taxed,  under 
toe  Act  of  1841,  on  account  of  the  stock  which 
thev  own  in  the  banks? 

The  statement  given  by  the  reporter  of  the 

ads  of  the  Legislature  of  Maryland,  by  which 

the  charters  of  the  banks  have  been  extended 

.  at  different  times,  makes  it  unnecessary  to  refer 

to  them  in  detail  here. 

Are  the  old  banks  in  Baltimore  and  their 

ttockholders  exempted  from  further  taxation 

daring  the  continuance  of  their  charters  under 

tat  Act  of  1831,  chap.  121,  by  force  of  the  11th 

lection  of  that  act?  Can  the  old  banks,  after  the 

year  1846,  the  time  to  which  their  charters 

;  were  extended  by  the  Act  of  1821,  and  the  new 

,  banks,  claim  any  exemption  from  taxation  under 

'  the  Act  of  1834,  chap.  274,  unless  it  be  a  tax 

'■  upon  their  franchise  of  banking? 

It  appears,  from  the  Acts  of  1812,  1818,  and 
1821,  that  the  Legislatures  which  passed  them 
I  bad  in  view  the  construction  of  the  Cumber- 
j  bod  and  Boonsborough  turnpike  roads,  and 
the  establishment  of  a  school  fund.    That  they 
designed  to  accomplishrthose  objects  by  mak- 
ing some  of  the  banks  construct  the  roads,  and 
all  of  them  contributors  to  the  school  fund,  as 
the  price  for  their  charters.    A  round  sum,  or 
aa  annual  charge,  with  or  without  reference  to 
capital  stock,  may  be  asked  by  a  Legislature 
for  such  a  franchise.    It  may  be  more  conven- 
ient to  the  banks  to  have  such  a  consideration 
or  bonus  distributed  through  the  years  of  their 
corporate  existence,  than  to  pay  its  equivalent 
in  advance.    This  option  was  given  to  the  old 
banks.     Being  so  given,  it  is  conclusive  that 
the  Legislature  intended  the  annual  tax  or 
charge  upon  the  capital  stocks  of  the  banks  to 
be  the  bonus  or  price,  or  part  of  the  price  as  to 
*oroe  of  them,  that  they  were  to  pay  for  the 
prolongation  of  their  franchise  of  banking. 
When  the  banks  accepted  the  acts,  by  choosing 
to  pay  the  annnal  charge  instead  of  the  stipu- 
lated alternative,  it  is  plain  that  they  thought 
■o  too,  and  that  they  understood  in  that  way 
the  contract  between  themselves  and  tbe  State. 
Either  was  a  condition,  to  be  accepted  and 
complied  with  before  the  charters  were  to  be 
extended.   Such  a  contract  is  a  limitation  upon 
the  taxing  power  of  the  Legislature  making  it, 
and  upon  succeeding  Legislatures,  to  impose 
any  further  tax  upon  the  franchise.    But  why, 
when  bought,  as  it  becomes  property,  may  it 
not  be  taxed,  as  land  is  taxed  which  has  been 
14t6*J  *bought  from  the  Slate,  was  repeatedly 
asked  in  the  course  of  the  argument.  The  reason 
it,  that  everyone  buys  land,  subject  in  his  own 
apprehension  to  the  great  law  of  necessity,  that 
we  most  contribute  from  it  and  nil  of  our  prop- 
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erty  something  to  maintain  the  State.  But  a 
franchise  for  banking,  when  bought,  the  price 
is  paid  for  the  use  of  the  privilege  whilst  it  lasts. 
and  any  tax  upon  it  would  substantially  be  an 
addition  to  the  price.  But  whether  the  bonus 
for  the  franchise  is  paid  by  an  annual  tax  upon 
the  capital  stock,  or  in  any  other  way,  it  is  in 
the  discretion  of  the  Legislature  to  tax  the  capi- 
tal stock  as  an  aggregate, according  to  its  actual 
value,  or  the  stockholders  on  account  of  their 
separate  ownership  of  it,  or  the  dividends  in 
the  aggregate,  or  the  stockholders  on  account 
of  their  portions  of  them.  The  limitation  and 
the  power  to  tax,  as  both  have  been  just  ex- 
pressed, was  substantially  conceded  by  counsel 
on  both  sides  of  this  cause.  We  did  not  under- 
stand the  counsel  for  the  appellants  as  contend- 
ing, that  the  shareholders  in  the  old  banks  were 
exempted  from  the  tax  imposed  upon  them  on 
account  of  their  stock,  except  by  the  force  of 
the  11th  section  of  the  Act  of  1821.  Their  argu- 
ment was,  though  the  franchise  might  be  taxed 
separate  from  the  stock  of  a  bank,  whether  the 
annual  tax  paid  by  the  banks  upon  their  capital 
stock  was  a  tax  upon  their  franchises  or  not, 
that  the  banks  were  exempted  from  further 
taxation;  the  old  banks  by  force  of  the  11th 
section  of  the  statute  of  1821,  and  all  of  the 
banks  in  Baltimore  by  force  of  the  Act  of  1834. 
The  argument  of  the  counsel  for  the  defendant 
in  error  was,  that  the  annual  tax  paid  by  -the 
banks  was  a  tax  upon  their  franchises, and  that 
the  11th  section  did  not  give  to  the  stockholders 
any  exemption  from  beingtaxed  as  persons  on 
account  of  their  stock.  Whether  or  not  the 
exemption  given  by  that  section  is  extended  to 
the  old  and  the  new  banks  in  virtue  of  the  Act 
of  1834,  is  another  question,  to  which  a  separate 
answer  must  be  given  in  the  course  of  this 
opinion. 

Has  such  an  exemption  been  given  to  the  old 
banks?  The  language  of  the  lltn  section  of  the 
Act  of  1821  is:  "And  be  it  enacted.  That, 
upon  any  of  the  aforesaid  banks  accepting  and 
complying  with  the  terms  and  conditions  of 
this  act,  the  faith  of  the  State  is  hereby  pledged 
not  to  impose  any  further  tax  or  burden  upon 
them  during  the  continuance  of  their  charters 
under  this  act."  This  is  the  languageof  grave 
deliberation,  pledging  the  faith  of  the  State  for 
some  purpose — some  effectual  purpose.  Was 
that  purpose  the  protection  of  tbe  banks  from 
what  that  Legislature  and  succeeding  Legisla- 
tures could  not  do,  if  the  banks  accepted  the 
act,  or  from  what  they  might  do,  in  the  exercise 
of  the  taxing  power?  The  terms  and  conditions 
of  the  act  were,  that  the  banks  should  construct 
the  road  and  pay  annually  a  designated  charge 
upon  their  capital  stocks,  as  the  price  for  the 
prolongation  of  their  franchise  of  banking. 
The  power  of  the  State  to  lay  any  further  tax 
upon  the  franchise  was  exhausted.  That  is 
the  contract  between  the  State  and  the  banks. 
It  follows,  then.  *as  a  matter  of  course,[*147 
when  the  Legislature  go  out  of  the  contract, 
proposing  to  pledge  its  faith,  if  the  banks  shall 
accept  the  act,  not  to  impose  any  further  tax 
or  burden  upon  them,  that  it  must  have  meant 
by  those  words  an  exemption  from  some  other 
tax  than  a  further  tax  upon  the  franchise  of 
tbe  banks.  The  latter  was  already  provided 
against.  To  confine  the  pledge  to  any  further 
tax  upon  the  franchise,  surrenders  the  whole 
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clause  as  a  substantive  enactment,  to  a  sup- 
posed needless  declaration  of  the  Legislature, 
that  it  would  not  do  what  It  had  stipulated  by 
its  contract  not  to  do.  The  faith  of  States  is 
never  pledged  but  for  some  substantial  end, 
within  the  competency  of  their  legislative 
power;  and  it  is  not  for  us  to  suppose  that  of 
Maryland  was  given  in  the  Act  of  1821  with  a 
less  grave  intent.  ' '  Not  to  impose  any  further 
tax  or  burden,"  when  used  in  reference  to  some 
tax  already  Imposed,  means  no  other  tax  be- 
sides that  to  which  reference  is  made.  Those 
words,  so  used,  cannot  be  limited  by  a  refine- 
ment upon  the  etymology  of  the  word  "  any," 
out  of  or  beyond  its  meaning  in  common  dis- 
ccurse, to  any  like ;  and  the  words' '  any  further 
tax,"  used  with  relation  to  some  other  tax,  will, 
by  common  consent,  as  it  always  has  been,  be 
intended  to  mean  any  additional  tax  besides 
that  referred  to,  and  not  any  further  like  tax. 

Having  determined  that  the  clause  in  ques- 
tion was  not  meant  as  a  pledge  against  further 
taxation  upon  the  franchises  of  the  banks,  but 
that  it  was  a  pledge  against  additional  taxation, 
what  is  the  extent  of  exemption  given  by  it,  or 
to  what  does  it  apply?  Does  it  exempt  the  re- 
spective capital  stocks  of  the  banks,  as  an  ag- 
gregate, and  the  stockholders  from  being  taxed 
as  persons  on  account  of  their  stock  ?  We  think 
it  does  both.  The  aggregate  could  not  be  taxed, 
without  its  having  the  same  effect  upon  the 
parts  that  a  tax  upon  the  parts  would  have  up- 
on the  whole.  Besides,  the  Legislature,  in  pro- 
posing the  terms  and  conditions  of  the  act,  use 
the  word  "  banks  "  with  reference  to  the  con- 
sent or  acceptance  of  the  act  being  given  by  the 
stockholders,  according  to  a  fundamental  article 
of  their  charters."  The  acceptance  of  the  act 
could  only  be  made  by  the  stockholders.  They 
did  accept,  and  the  State  recognized  it  as  the 
act  of  the  stockholders.  It  could  not  have  been 
given  or  been  recognized  in  any  other  way. 
True  it  is,  when  accepted  and  recognized,  it 
became  a  contract  with  the  banks.  But  its  be- 
coming a  contract  with  the  banks  determines  of 
itself  nothing.  We  must  look  in  what  charac- 
ter, or  by  whose  assent  it  was  to  become  a  con- 
tract with  the  State,  to  ascertain  the  intention 
of  the  Legislature  in  making  the  pledge,  "that 
upon  any  of  the  aforesaid  banks  accepting  of 
and  complying  with  the  terms  and  conditions 
of  this  act,  the  faith  of  the  State  is  hereby 
pledged  not  to  impose  any  further  tax  or  burden 
upon  them  during  the  continuance  of  their 
charters  under  this  act." 

The  senses  in  which  the  words  '  *  bank  or 
banks"  are  used,  occur  every  day  in  conversa- 
tion, and  are  understood  by  everyone.  But  the 
1 48*1  'sense  in  which  they  are  intended  to  be 
used,  is  determined  by  their  connection  with 
what  is  said  besides.  When  we  speak  of  an  act 
to  be  done  by  a  bank  or  banks,  we  mean  an  act  to 
be  done  by  those  who  have  the  authority  to  do  it. 
If  it  be  an  act  within  the  franchise  for  banking, 
or  the  ordinary  power  of  the  bank  to  contract, 
and  it  is  done  by  the  president  and  dlrcctors,or 
by  their  agent,  we  say  the  bank  did  it,  and 
everyone  understands  what  is  meant.  If,  how- 
ever, an  act  is  to  be  done  relative  to  the  institu- 
tion, by  which  its  charter  is  to  be  iq  any  way 
changed,  the  stockholders  must  do  it.  unless 
another  mode  to  effect  it  has  been  provided  by 
the  charter.  In  one  sense,  but  after  it  has  been 
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done,  we  may  say  the  bank  did  it,  but  only  so 
because  what  the  stockholders  have  done,  be- 
came a  part  of  the  institution,  which  it  was  not 
before.  The  act  to  be  done  in  this  instance  was 
relative  to  the  institution.  The  Legislature 
knew  it  could  only  be  done  by  the  stockholders, 
and  it  uses  the  word  "banks  in  reference  to  the 
act  being  accepted  by  the  stockholders.  The 
act  was  accepted  by  them.  When,  then,  the 
Legislature  says  "that  upon  any  of  the  afore- 
said banks  accepting  of  and  complying  with  the 
terms  and  conditions  of  this  act,  the  faith  of 
the  State  is  hereby  pledged  not  to  impose  any 
further  tax  or  burden  upon  them  during  the 
continuance  of  their  charters  under  this  act." 
the  relative  is  as  broad  as  the  antecedent,  com- 
prehending all  that  the  latter  referred  to.  It 
cannot  be  said,  then,  that  the  stockholders  in 
the  old  banks  are  not  exempted  by  the  11th  sec- 
tion of  the' Act  of  1821  from  being  taxed  as  per- 
sons, on  account  of  their  stock  in  those  banks, 
during  the  continuance  of  their  charters  under 
that  act. 

Such  was  manifestly  the  intention  of  the  Leg- 
islatures which  passed  the  Acts  of  1813  and 
1821,  from  their  language.  It  is  confirmed  by 
the  attendant  circumstances.  Each  of  those 
Legislatures  were  anxious  to  have  a  certain 
road  constructed,  which  they  thought  the  con- 
venience and  intercourse  o*f  the  citizens  of 
Maryland  required;  and  they  were  also  anxious 
to  raise  an  adequate  school  fund  for  every 
county  in  the  State.  They  determined  that 
both  should  be  accomplished  by  incorporating 
certain  banks,  with  the  obligation  upon  them 
to  make  the  roads,  and  to  make  all  the  banks 
in  the  State  pay  an  annual  tax  upon  their  re- 
spective capitals,  for  a  school  fund,  as  the  con- 
ditions upon  which  tfleir  charters  were  to  be 
extended.  By  the  Act  of  1813.  chap.  122. 
every  incorporated  bank  in  the  State  was  re- 
quired to  pay  the  annual  tax  of  twenty  cent* 
upon  every  hundred  dollars  of  its  capital  stock, 
as  the  condition  upon  which  its  charter  was  to 
be  extended. 

When  the  Legislature,  in  1821,  incorporated 
the  Boonsborough  Turnpike  Company,  and 
proposed  to  extend  the  charters  of  those  banks 
which,  by  the  terms  of  the  act,  were  to  sub- 
scribe for  stock  enough  to  complete  the  road,  it 
renewed  upon  those  banks  the  school  tax  which 
had  been  imposed  upon  them  in  common  with 
the  'other  banks,  by  the  Act  of  1818.  [*14» 
The  Uth  sections  in  both  acts  are  identical.  In 
what  spirit  were  those  acts  offered  to  the  ac- 
ceptance of  the  banks?  In  what  spirit  was  it 
that  the  banks  viewed  and  accepted  these  act*? 
It  was  an  unusual  way  of  providing  means  for 
the  construction  of  turnpike  roads.  The  toll* 
might  turn  out  to  be  enough  to  compensate 
them  for  the  expenditures.  They  might  not. 
Though  the  Legislature  thought  the  construc- 
tion or  the  roads  and  paying  the  school  fund 
tax  were  no  more  than  an  adequate  price  for  an 
extended  franchise,  it  is  very  certain  that  the 
stockholders  may  have  thought  that  the  incor- 
poration of  the  banks  into  turnpike  companies, 
with  an  obligation  upon  them  to  withdraw  «► 
much  money  from  their  business  operations  a* 
was  sufficient  to  finish  the  roads,  presented  only 
a  contingent  possibility  that  they  could  be  re- 
munerated by  tolls  from  the  roads.  When  the 
Act  of  1821  was  proposed,  they  had  some  ex- 
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perience  of  what  bad  been  the  result  of  the  con- 
st ration  of  the  Cumberland  road.  Is  it  not 
possible,  then,  that  when  the  Acts  of  1818  and 
1831  were  in  preparation,  or  as  they  were  being 
enacted,  that  the  11th  section  was  introduced 
as  an  inducement  from  the  stockholders  to  ac- 
cept those  acts?  Whether  the  tolls  from  the 
mid  have  ever  compensated  the  banks  for  the 
expenditure  upon  them,  does  not  appear  in  the 
case.  But  it  was  natural  that  the  stockholders, 
knowing  as  they  did  that  a  tax  upon  the  fran- 
chises of  the  bank*  would  not  exempt  them 
from  other  taxation,  stipulated  in  both  instances 
that  a  provision  should  be  introduced  into  the 
acts  surrendering  the  State's  right  to  tax  them 
further  than  they  were  about  to  be  by  those 
act*.  In  whatever  way  we  examine  the  acts  of 
1913  and  1831,  we  are  of  opinion  that  it  appears 
from  the  11th  sections  of  those  acts,  to  have  been 
the  intention  of  the  Legislatures  which  passed 
them,  to  exempt  the  stockholders  from  taxation 
as  persons  on  account  of  the  stock  which  they 
owned  in  the  banks.  This  exemption,  however, 
is  limited  to  the  old  banks  in  Baltimore  which 
were  chartered  before  1821,  during  the  contin- 
uance of  their  charter  under  the  Act  of  1821. 
It  is  founded  upon  the  11th  section  of  that  act, 
ind  it  is  our  opinion  that  the  Act  of  1841,  chap. 
23,  in  so  far  as  it  imposes  a  tax  upon  the  stock- 
holders in  those  banks,  on  account  of  their 
stock,  does  impair  the  obligations  of  a  contract, 
tod  is  void  by  the  10th  section  of  the  1st  article 
of  the  Constitution  of  the  United  States. 

The  Act  of  1834  does  not  extend  to  the  old 
or  the  new  banks  an  exemption  from  the  tax 
imposed  by  the  Act  of  1841,  chap.  28.  It  is  an 
set  to  extend  the  charters  of  the  several  banks 
in  Baltimore.  The  second  section  prescribes 
the  terms  upon  which  the  franchise  for  banking 
b  extended.  Those  terms  are  the  payment  an- 
nually of  twenty  per  cent,  upon  every  hundred 
dollars  of  the  respective  capitals  of  the  banks, 
and  their  proportional  parts  of  $75,000,  in  two 
yearly  installments,  computed  from  the  passage 
of  the  act,  according  to  the  combined  rates  of 
150*]  their  respective  capitals  paid  in,  *and 
of  the  time  for  which  their  charters  are  respect- 
ively continued  beyond  the  first  day  of  Jan- 
nary.  1843. 

Upon  a  failure  of  any  bank  to  pay  either  the 
annual  charge  or  its  proportional  installment, 
iu  charter  is  declared  null  and  void.  The  an- 
nual charge  and  the  installment  make  the  bonus 
to  be  paid  by  each  bank  for  its  continued  fran- 
chise. It  was  urged  for  the  old  and  the  new 
hanks,  that  the  annual  tax  which  they  were  re- 
quired to  pay  by  the  second  section  of  the  Act 
of  1834  beiug  upon  their  respective  capitals,  a 
tax  upon  the  stockholders  on  account  of  their 
«ock  would  be  equivalent  to  an  increase  of  the 
price  which  had  been  given  for  the  franchise. 
The  effect  upon  the  stockholders  would  be  the 
tame,  as  they  pay  both,  but  that  is  because  they 
screed  to  pay  an  annual  tax  upon  the  capital 
st'ck.  for  their  franchise,  without  any  stipula- 
tion by  the  State  that  they  were  not  to  be  taxed 
a<  stockholders,  on  account  of  their  stock,  as 
»'as  the  case  in  the  eleventh  section  of  the  Act 
of  1831.  The  franchise  is  their  corporate  prop- 
erty, which,  like  any  other  property,  would  be 
taxable,  if  a  price  had  not  been  paid  for  it, 
which  the  Legislature  accepted,  as  the  consider- 
ation for  allowing  them  to  use  the  franchise 
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during  the  continuance  of  their  charters.  The 
capital  stock  is  another  property — corporately 
associated,  for  the  purpose  of  banking — but  in 
its  part  is  the  individual  property  of  the  stock- 
holders in  the  proportions  they  may  own  them. 
Being  their  individual  property,  they  may  be 
taxed  for  it,  as  they  may  for  any  other  proper- 
ty they  may  own.  This  is  not  only  the  case  of 
Maryland.  A  franchise  for  banking  is  in  every 
State  of  the  Union  recognized  as  property.  The 
banking  capital  attached  to  the  franchise  is  an- 
other property,  owned  in  its  parts  by  persons, 
corporate  or  natural,  for  which  they  are  liable 
to  be  taxed,  as  they  are  for  all  other  property, 
for  the  support  of  government. 

We  are  of  opinion  that  the  stockholders  in 
the  old  banks  are  exempt  from  the  tax  imposed 
by  the  Act  of  1841,  chapter  28,  during  the  con- 
tinuance of  their  charters  under  the  Act  of 
1821,  but  that  the  stockholders  in  the  old  and 
new  banks  are  liable  to  be  taxed  by  the  Act  of 
1841,  or  that  they  can  claim  no  exemption  un- 
der the  Act  of  1884,  by  which  their  charters 
were  further  extended. 

The  judgment  of  the  Court  of  Appeals  is  there- 
fore reversed,  and  the  cause  will  he  remanded, 
with  directions  to  enter  up  a  judgment  for  tlte 
plaintiff  in  error. 

Criticised— 16  How,  401, 403. 

Clted-6  How.,  838,  542 ;  16  How.,  386,  420,  429, 430 ;  1 
Black,44S;  4  Wall.,  259:  8  Wall.,  438;  13  Wall.,  376; 
21  Wall.,  498:  5  Otto,  687,  690,  694 ;  2  Abb.  TJ.  8.,  337 ; 
12Blatchf.,462. 


•WILLIAM  SEARIGHT,  Commission-[*151 
er  and  Superintendent  of  the  Cumberland 
Road,  within  the  State  of  Pennsylvania, 
Plaintiff  in  Error, 

v. 

WILLIAM  B.  STOKES  akd  LUCIU8  W. 
STOCKTON,  who  have  survived  Richard 
C.  Stockton,  Defendants  in  Error. 

Construction  of  act  ceding  road  with  proviso  of 
free  passage  to  vehicle  carrying  U.  8.  mall 
or  property. 

Under  tbe  acts  of  Congress  ceding  to  Pennsyl- 
vania that  part  of  the  Cumberland  Road  which  Is 
within  that  State,  and  the  acts  of  Pennsylvania  ac- 
cepting the  surrender,  a  carriage,  whenever  it  is 
carrying  the  mall,  must  be  held  to  be  laden  with 
the  property  of  tbe  United  States,  within  the  true 
meaning  of  the  compact,  and  consequently  ex- 
empted from  the  payment  of  tolls. 

But  this  exemption  does  not  apply  to  any  other 
property  conveyed  in  the  same  vehicle,  nor  to  any 
person  traveling  in  it,  unless  he  Is  In  the  service 
of  the  United  States  and  passing  along  In  pursuance 
of  orders  from  the  proper  authority. 

Nor  can  tbe  United  States  claim  an  exemption 
for  more  carriages  than  are  necessary  for  the  safe, 
speedy,  and  convenient  oonveyanoe  of  the  mail. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania,  and 
involved  the  right  of  the  plaintiff  in  error,  act- 
ing under  the  authority  of  the  State  of  Penn- 
sylvania, to  collect  tolls  from  the  stage-coaches 
which  carried  the  mail  of  the  United  States. 

The  circumstances  under  which  the  question 
arose  were  these : 
On  the  80th  of  April,  1802,  and  8d  of  March, 
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1608.  acts  of  Congress  were  passed,  the  effect 
of  both  of  which  taken  together  was,  that  three 
per  cent,  of  the  amount  received  for  the  sales 
of  public  land  in  Ohio,  should  be  expended  in 
making  roads  within  the  said  State,  and  two 
per  cent,  of  said  fund  be  also  expended  in  mak- 
ing public  roads  leading  from  the  navigable 
waters  emptying  into  the  Atlantic  to  the  Ohio 
River,  upon  certain  conditions,  which  were  ac- 
cepted by  Ohio. 

On  the  39th  of  March,  1806,  Congress  passed 
an  act  to  provide  for  laying  out  the  road  by 
commissioners,  and  directed  the  President  to 
pursue  such  measures  as  in  his  opinion  should 
be  proper  to  obtain  the  consent  for  making  the 
road,  of  the  State  or  States  through  which  the 
same  may  have  been  laid  out;  the  expense  of 
the  road  to  be  charged  to  the  two  percent, 
fund. 

Pennsylvania,  Virginia,  and  Maryland  all 
gave  their  assent.  Pennsylvania  passed  her 
Taw  on  the  9th  of  April,  1807.  and  gave  power 
to  those  who  were  to  make  the  road  to  enter 
upon  land,  dig,  cut,  and  carry  away  materials, 
&c.  The  road  was  laid  out  from  Cumberland, 
in  Maryland,  to  Wheeling,  on  the  Ohio  River, 
and  made;  but  a  great  difficulty  having  arisen, 
on  the  part  of  the  United  States,  in  keeping  it 
in  repair,  the  road  fell  into  decay,  and  a  new 
system  of  legislation  was  adopted  to  attain  this 
object. 

On  the  4th  of  February,  1881.  the  State  of 
Ohio  passed  a  law  for  the  preservation  and  re- 
pair of  the  United  States  road.  It  provided, 
that  whenever  the  consent  of  Congress  thould 
be  obtained,  the  governor  of  the  State  should 
take  the  road  under  his  care,  erect  gates  and 
152*]  "toll-houses,  appoint  a  superintendent, 
collectors  of  tolls,  &c,  with  this  proviso 
amongst  others:  "Provided,  also,  Thatnotoll 
shall  be  received  or  collected  for  the  passage  of 
anj[  stage  or  coach  conveying  the  United  States 
mail,  or  horses  bearing  the  same,  or  any  wagon 
or  carriage  laden  with  the  property  of  the  Unit- 
ed Stated,  or  any  cavalry  or  other  troops,  arms, 
or  military  stores  belonging  to  the  same,  or  to 
any  of  the  States  comprising  this  Union,  or  any 
person  or  persons  on  duty  in  the  military  serv- 
ice of  the  United  States,  or  of  the  militia  of 
any  of  the  States." 

The  law  contained  the  necessary  provisions 
for  the  preservation  of  good  order  upon  the 
road,  and  also  astipulation  that  the  tolls  should 
be  neither  below  nor  above  a  sum  necessary  to 
defray  the  expenses  incident  to  the  preservation 
and  repair  of  the  same. 

On  the  3d  of  March,  1881.  Congress  assented 
to  this  act. 

On  the  4th  of  April,  1831,  Pennsylvania 
passed  an  act  "for  the  preservation  and  repair 
of  the  Cumberland  Road."  It  provided  for  the 
appointment  of  commissioners,  who  were  di- 
rected to  build  toll-houses  and  erect  toll-gates, 
to  collect  tolls,  with  the  following  exceptions: 
"And  provided,  also,  That  nothing  in  this  act 
shall  be  construed  so  as  to  authorize  any  tolls 
to  be  received  or  collected  from  any  person  or 
persons  passing  or  re-passing  from  one  part  of 
his  farm  to  another,  or  to  or  from  a  mill,  or  to 
or  from  any  place  of  public  worship,  funeral, 
militia  training,  elections,  or  from  any  student 
or  child  going  to  or  from  any  school  or  semi- 
nary of  learning,  or  from  persons  and  witnesses 
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going  to  and  returning  from  courts:  and  pr 
video,  further,  that  no  toll  shall  be  received  i 
collected  for  the  passage  of  any  wagon  or  ca 
riage  laden  with  the  property  of  the  Unib 
States,  or  any  cannon  or  military  stores  belon 
ing  to  the  United  States  or  to  any  of  the  Stati 
composing  this  Union." 

The  4th  section  directed  the  amount  of  toli 
after  deducting  expenses,  to  be  applied  to  tl 
repairs  and  preservation  of  the  road,  and  gai 
the  commissioners  power  to  increase  or  dimii 
ish  the  rates  of  tolls,  provided  that  they  sboul 
at  no  time  be  increased  beyond  the  rates  of  to 
established  by  an  act  incorporating  a  compau 
to  make  a  road  from  Harrisburg  to  Petersburj 
passed  in  1806.  The  toll  fixed  by  this  act  upo 
a  coach  and  four  horses  was  twenty  cents  f< 
eveir  five  miles. 

The  10th  section  was  as  follows:  "And  be 
enacted,  &c.,  That  this  act  shall  not  have  an 
force  or  effect  until  the  Congress  of  the  Unite 
States  shall  assent  to  the  same,  and  until  s 
much  of  the  said  road  as  passes  through  ih 
State  of  Pennsylvania  be  first  put  in  a  goo 
state  of  repair,  and  an  appropriation  made  b 
Congress  for  erecting  toll-houses  and  toll-gate 
thereon,  to  be  expended  under  the  authority  c 
the  commissioners  appointed  by  this  act:  Pre 
vided,  the  Legislature  of  this  State  may,  at  an 
future  session  thereof,  change,  alter,  or  aroeni 
this  act,  provided,  that  the  same  shall  not  be  a 
altered  or  amended  as  to  reduce  or  increase  th 
rates  of  toll  hereby  'established  below  [*1IU 
or  above  a  sum  necessary  to  defray  the  expense 
incident  to  the  preservation  and  repair  of  sai< 
road,  for  the  payment  of  the  fees  or  salaries  o 
the  commissioners,  the  collectors  of  tolls,  ant 
other  agents.  And  provided,  further,  that  n< 
change,  alteration,  or  amendment  shall  ever  bt 
adopted,  that  will  in  any  wise  defeat  or  affec 
the  true  intent  and  meaning  of  this  act." 

On  the  33d  of  January,  1833,  Maryland  pass 
ed  an  act,  which,  in  its  essential  provisions 
was  the  same  with  that  of  Pennsylvania;  and 
on  the  7th  of  February,  1883,  Virginia  passec 
a  similar  law. 

On  the  3d  of  July,  1883,  Congress  declared 
its  assent  to  the  above  mentioned  laws  of  Penn 
sylvania  and  Maryland  in  these  words,  "to 
which  acts  the  assent  of  the  United  States  is 
hereby  given,  to  remain  in  force  during  the 
pleasure  of  Congress,"  and  appropriated  flftV 
000  to  carry  into  effect  the  provisions  of  said 
acts;  and  on  the  2d  of  March,  1833,  assented  la 
the  act  of  Virginia,  with  a  similar  limitation. 

On  the  34th  of  June,  1884,  Congress  pawed 
an  act  for  the  continuation  and  repair  of  the 
Cumberland  Road,  appropriating  $800,000  to 
that  object. 

The  4th  section  was  as  follows:. "And  bo  it 
further  enacted,  That  as  soon  as  the  sum  by 
this  act  appropriated,  or  so  much  thereof  a*  » 
necessary,  shall  be  expended  in  the  repair  of 
said  road,  agreeably  to  the  provisions  of  this 
act,  the  same  shall  be  surrendered  to  the  States 
respectively  through  which  said  road  passes; 
and  the  United  States  shall  not  thereafter  be 
subject  to  any  expense  for  repairing  said  road." 

On  the  1st  of  April,  1835,  Pennsylvania  pass- 
ed a  supplement  to  the  act  above  mentioned, 
accepted  the  surrender  by  the  United  States, 
Ac.,  &c. 

On  the  18th  of  June,  1886.   Pennsylvania 
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fwEed  inotber  act  "relating  to  the  tolls  on  that 
put  of  the  Cumberland  road  which  passes 
Ihrough  Pennsylvania,  and  for  other  purposes," 
U*  1st  section  of  which  was  as  follows:  "That 
HI  wagons,  carriages,  or  other  modes  of  con- 
Ifjioce.  pissing  upon  that  part  of  the  Cumber- 
bd  Rosa  which  passes  through  Pennsylvania, 
myiag  goods,  cannon,  or  military  stores  be- 
igingio  the  United  States,  ortoany  individual 
leof  the  Union,  which  are  excepted  from 
payment  of  toll  by  the  2d  section  of  an  act 
ad  the  fourth  of  April,  Awu>  Domini  eigh- 
hundred  and  thirty-one,  shall  extend  only 
far  as  to  relieve  such  wagons,  carriages,  and 
modes  of  conveyance  from  the  payment 
toll  to  the  proportional  amount  of  such 
so  carried  belonging  to  the  United  States 
to  any  of  the  individual  States  of  the  Union ; 
that  in  all  cases  of  wagons,  carriages, 
,  or  other  modes  of  conveyance,  carrying 
United  States  mail, -with  passengers  or 
such  wagon,  stage,  or  other  mode  of 
Teysnce,  shall  pay  half  toll  upon  such  modes 
conveyance." 

On  the  5th  of  April,  1848,  another  act  was 
"~  t*Jpassed  by  Pennsylvania, *the  39th  section 
rhich  was  as  follows:  "That  from  and 
r  the  passage  of  this  act,  the  commissioner 
[the  Cumberland  Road  shall  have  power  to 
s  the  rate  of  tolls  on  all  stage-coaches 
awn  by  four  or  more  horses,  to  any  sum  not 
sding  one  dollar,  at  each  gate  upon  said 
I  within  the  State  of  Pennsylvania;  and  the 
I  commissioners  shall  have  the  same  power 
{enforce  the  payment  and  collection  of  tolls 
kthorized  by  the  act  of  thirteenth  of  June, 
hteen  hundred  and  thirty-six,  relating  to 
s  on  that  part  of  the  Cumberland  Road  pass- 
through  Pennsylvania,  by  stopping  such 
ch  or  coaches,  as  is  provided  by  the  act  of 
'  fourth  of  April,  eighteen  hundred  and  thirty- 
ooe,  for  the  preservation  and  repair  of  the  Cum- 
berland Road ;  and  to  exercise  all  the  means  and 
remedies  authorized  by  said  acts  for  the  collec- 
tion of  tolls  and  prevention  of  fraud  on  said 
mad:  reserving  also  to  the  said  commissioner 
the  right  to  sue  or  maintain  any  action  therefor, 
as  he  might  or  could  do  at  common  law.  in  ad- 
dition to  the  remedies  herein  provided." 

A  suit  was  brought  on  the  39th  November, 
1842,  in  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania,  by 
agreement  of  parties,  and  a  statement  of  facts, 
signed  by  the  respective  counsel,  in  the  nature 
of  a  special  verdict,  as  follows: 

"It  is  agreed  that  this  case  be  submitted  to 
the  court  on  the  following  statements  of  facts, 
as  if  found  by  a  Jury. 

"  The  plaintiff  is  the  commissioner  and  su- 
perintendent of  so  much  of  the  Cumberland  or 
National  Road  as  lies  within  the  State  of  Penn- 
sylvania, duly  appointed  under  and  by  virtue 
of  the  laws  of  that  State  in  such  case  provided, 
and  is  a  citizen  of  said  State.  The  defendants 
and  Richard  C.  Stockton,  whom  they  have  sur- 
vived, are  and  were  citizens  of  Maryland.  The 
defendants,  together  with  the  .said  Richard, 
whom  they  have  survived,  were  joint  partners 
in  certain  contracts  for  carrying  the  mail  of 
the  United  States  hereunto  annexed.  The 
route  described  in  said  contracts  extended  over 
<o  much  of  the  toad  called  the  Cumberland  or 
National  Road  as  lies  within  the  Common  - 
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wealth  of  Pennsylvania.  Said  contracts  were 
duly  executed  between  the  Postmaster-General 
of  the  United  States  thereto  lawfully  authorized 
by  the  laws  of  the  United  States,  and  said  con- 
tractors in  conformity  with  law.  The  mail  of 
of  the  United  States  was  transported  by  said 
contractors  in  accordance  with  the  provisions 
of  said  contracts,  during  the  time  therein  stip- 
ulated, in  carriages  constructed  in  conformity 
with  the  directions  and  requirements  of  the 
Postmaster-General;  said  carriages  were  con- 
structed and  accommodated  as  well  for  the 
transportation  of  the  mail,  as  for  carrying  pas- 
sengers and  their  baggage,  but  the  number  of 
said  passengers  was  limited  so  as  not  to  inter- 
fere with  or  impede  the  transportation  of  the 
mail,  and  in  no  case  was  any  passenger  carried 
when  the  transportation  of  the  mail  would  be 
thereby  retarded  or  interfered  with.  The  said 
National  Road  within  the  territorial  limits 
*of  Pennsylvania  was,  so  far  and  to  [*15R 
such  extent  as  the  Constitution  and  laws  of  the 
United  States,  and  the  State  of  Pennsylvania, 
vested  the  same,  the  property  of  the  United 
States,  and  had  been  constructed  under  the  au- 
thority of  said  laws  by  the  United  States.  The 
Constitution  and  laws  of  the  United  States,  and 
of  the  Commonwealth  of  Pennsylvania,  bear- 
ing upon  this  subject,  and  the  executive  pro- 
ceedings of  the  same  respectively,  are  to  be 
deemed  and  considered  part  of  this  agreed  case. 
No  tolls  were  paid  by  said  contractors  for  or 
upon  any  vehicle  or  carriages  employed  or  used 
by  them  for  the  transportation  of  said  mail 
during  the  period  of  the  existence  of  said  con- 
tracts, notwithstanding  said  carriages  ordina- 
rily as  aforesaid  carried  passengers,  and  said 
contractors  received  the  passage  money  there- 
for for  their  own  use. 

"  Under  the  laws  of  the  United  States  and  of 
the  State  of  Pennsylvania,  so  much  of  said 
Cumberland  or  National  Road  as  lies  within 
the  limitsof  the  State  of  Pennsylvania,  was  ceded 
by  the  United  States  and  accepted  by  Pennsylva- 
nia, upon  the  terms  and  conditions  expressed  and 
contained  in  said  statutes.  Since  the  year  1835 
the  State  of  Pennsylvania  has  held  said  road 
under  and  by  virtue  of  said  laws,  and  has  per- 
fromed  the  terms  and  conditions  therein  pre- 
scribed in  every  respect,  unless  the  imposition 
and  claim  of  tolls  as  herein  stated  is  so  far  an 
infraction  of  the  compact  created  by  said  laws. 
Payment  of  tolls  imposed  by  and  under  the 
laws  of  Pennsylvania,  has  been  demanded  of 
said  contractors  by  the  plaintiff  and  his  prede- 
cessors in  office,  for  and  on  account  of  their 
carriages  so  as  aforesaid  employed  in  the  trans- 
portation of  the  mail  with  passengers  so  carried 
as  aforesaid;  such  payment  of  tolls  has  been 
resisted  and  refused  by  said  contractors  on  the 
ground  that  the  carriages  employed  in  the 
transportation  of  the  mail  of  the  United  States, 
on  said  road,  were  not  under  the  said  compact 
and  laws  legally  liable  to  the  payment  of  said 
tolls. 

"The  said  carriages  employed  in  the  trans- 
portation of  the  mail  were  four-wheel  carriages 
drawn  by  four  horses  each,  and  they  ran  over 
said  route  and  through  the  six  gates  which  are 
upon  said  road  within  the  said  State  of  Penn- 
sylvania, twice  daily,  being  their  eastern  and 
western  routes.  The  full  rates  of  toll  estab- 
lished by  law  upon  said  road  in  Pennsylvania, 
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for  a  daily  line  of  four-horse  coaches  or  stages, 
were,  at  each  of  the  said  six  gates,  including 
the  eastern  and  western  routes,  daily 
From  1  January,  1886,  to  1  April,  1887,  40  cents. 

April,   1887,   to  1839,  60  cents. 

After  1839,  to  present  time,  100  cents. 
"If,  upon  the  foregoing  state  of  facts,  the 
court  shall  be  of  opinion  that  the  defendants 
are  liable  to  pay  tolls  for  their  carriages  so  em- 
ployed in  the  transportation  of  the  mail  of  the 
United  States,  judgment  to  be  entered  for  the 
plaintiff  for  the  sum  of  $6,000.  If  it  shall  be 
of  opinion  that  the  said  carriages  so  employed 
156*1  are  not  subject  *to  the  payment  of  said 
tolls,  then  judgment  to  be  entered  for  the  de- 
fendants. 

"R.  P.  Flenniken  for  Plaintiffs. 
"Rich'd.  8.  Cox  for  Defendants." 

Upon  this  statement  of  facts  the  court  below 
directed  judgment  to  be  entered  in  favor  of  the 
defendant,  and  to  review  this  decision  of  the 
court  the  writ  of  error  was  brought. 

Messrs.  Vetch,  and  Walker  for  the  plaintiffs 
in  error. 

Mew*.  Coxe  and  Nelson,  Attorney-General, 
for  the  defendants  in  error. 

[This  case  was  argued  at  the  preceding  term 
of  the  court  by  Messrs.  Flenniken  and  Walker 
for  the  plaintiffs  in  error,  and  Mr.  Coxe  for  de- 
fendants, but  the  court  ordered  a  re-argument 
at  the  present  term.] 

Mr.  Veech,  for  plaintiffs  in  error,  after  recit- 
ing the  history  of  the  road,  said,  that  if  the 
road  was  the  property  of  the  United  States,  it 
might  be  considered  a  hardship  that  the  mail 
could  not  pass  free.  But  Pennsylvania  had  only 
granted  the  right  of  way.  She  was  the  last  of 
the  three  States  who  argued  that  it  should  be 
made,  and  then  stipulated  that  it  should  pass 
certain  points. 

The  United  States  had  no  jurisdiction  over 
the  soil,  and  no  more  power  over  it  than  State 
officers  had  when  they  were  making  State 
roads.  No  one  thought  of  making  any  provis- 
ion for  keeping  the  road  in  repair.  As  soon  as 
ten  miles  were  made,  a  difficulty  arose  upon 
this  point.  (1  Collection  of  Surveys,  &c.,  pub- 
ished  in  1839,  by  order  of  the  Senate;  Report 
of  Shriver,  communicated  to  Congress  by  Mr. 
Gallatin.) 

Mr.  Gallatin  said,  that  "tolls  were  suggested, 
but  that  could  only  be  done  by  authority  of 
the  State."    (Same  book,  133,  689.) 

Mr.  Dallas,  when  Secretary  of  the  Treasury, 
made  a  report  on  the  subject,  in  which  he  said 
that  provision  ought  to  be  made  for  keeping 
the  road  in  repair,  but  that  Congress,  of  itself, 
had  no1  power  in  the  premises.  (Doc.  No.  59, 
page  658.) 

The  road  continued  to  decay  until  1822, 
when  a  bill  was  passed  to  erect  gates  and  col- 
lect tolls,  which  was  vetoed  by  the  President 
of  the  United  States.  Congress  then  appropri- 
ated a  small  sum  for  repairs.  Mr.  Buchanan 
moved  an  amendment,  providing  for  a  cession 
of  the  roads  to  the  States  through  which  it 
passed,  on  condition  that  they  would  collect 
tolls  and  keep  it  in  repair.  There  was  no  res- 
ervation in  favor  of  the  mail. 

In  1828  the  same  amendment  was  offered, 
without  any  reservation. 

Between  828  and  1882,  the  road  became  so 
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much  out  of  repair  that  another  movement  was 
made.  [The  counsel  here  referred  to  the  sev- 
eral acts  which  were  passed  by  State  Legisla 
tures  and  by  Congress.] 

*In  the  meantime,  Pennsylvania  had  [*157 
constructed  roads  leading  from  Philadelphia  lo 
Pittsburg,  and  the  question  was,  whether  she 
should  turn  the  travel  off  her  own  roads  to  one 
which  passed  through  only  a  small  portion  of 
the  State.  The  Pennsylvania  Legislature  struck 
out  a  part  of  the  Ohio  bill,  which  they  had  be- 
fore them.  When  the  Ohio  bill  was  before 
Congress,  Mr.  Burnet,  a  senator  from  that 
State,  said  that  care  was  taken  that  the  mail  of 
the  United  States  should  pass  free.  (7  Reg. 
Deb.,  287.) 

There  are  other  differences  between  the  laws 
of  Pennsylvania  and  Ohio.  The  Virginia  law 
is  almost  a  copy  of  that  of  Ohio,  although,  in 
the  spirit  of  old  fashioned  Virginia  hospitality, 
one  who  is  visiting  his  neighbor  is  not  allowed 
to  be  charged  any  toll.  Maryland  copies  the 
law  of  Pennsylvania.  Maryland  and  Pennsyl- 
vania said  that  the  United  States  should  first 
put  the  road  in  repair  and  erect  toll-houses, 
whilst  Virginia  imposed  no  such  restriction. 
The  cost  to  Congress  was  about  $750,000  in  re- 
pairing the  road  and  erecting  gates.  Before 
this  time  the  mail  was  carried  in  one  line  of 
coaches.  The  contract  with  the  defendants  for 
carrying  it  in  1885  was  to  pay  them  $9,708. 
In  1887  they  were  paid  $27,600. 

Under  the  present  law  half  toll  is  charged 
upon  the  coaches  which  carry  the  mail  and  pas- 
sengers; if  there  is  nothing  but  the  mail  they 
go  free.  Suppose  we  admit  that  the  mail  is 
the  property  of  the  United  States,  can  a  coach 
be  said  to  be  "  laden  with  the  property  of  the 
United  States  "  when  it  has  nine  passengers  in 
it  and  only  a  small  mail  bag?  Or,  could  this 
be  affirmed  of  a  wagon  laden  with  flour  and 
one  musket  1  8uch  a  construction  forces  words 
from  their  true  import.  But  the  mail  cannot 
be  properly  called  the  property  of  the  United 
States.  All  carriers  have  a  special  property  iu 
their  load  to  protect  it  from  depredations.  But 
what  the  law  means  is,  that  the  United  States 
must  have  an  unqualified  right  of  property  in 
the  subject  matter.  It  will  be  necessary  for 
the  other  side  to  make  out  two  propositions: 

1 .  That  the  mail  is  the  property  of  the  United 
States. 

2.  That  a  vehicle  can  be  said  to  be  laden 
with  the  mail  when  it  has  a  single  bag  in  it 

Mr.  Coxe,  for  defendants  in  error: 
[Mr.  Coxe  traced  the  history  of  the  road  as  it 
is  found  in  the  laws  and  in  1  State  Papers,  tit 
Miscellaneous.  482,  474,  714,  718,  946,  947.] 

The  error  of  the  argument  on  the  other  side 
is  in  supposing  that  Ohio  was  the  only  party 
interested  in  the  original  construction  of  the 
road.  The  United  States  was  a  large  landed 
proprietor,  and  wished  to  open  an  easy  access 
to  the  lands  in  the  west,  in  order  that  sales 
might  be  increased.  Pennsylvania,  it  is  true, 
did  not  cede  the  land  over  which  the  road 
passed,  but  she  was  deeply  interested  in  the 
general  result.  The  United  States  did  not 
claim  sovereign  power  *over  it.  Still  [*158 
they  have  some  interest  in  it,  and  we  do  not 
claim  more  than  all  incorporated  companies 
have  over  the  roads  which  they  make.  The 
Pennsylvania  act  is  different  from  that  of  Ohio. 
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Bat  the  reaaon  is,  that  the  road  was  completed 
in  the  former  State  and  not  in  the  Jatter.  [  Mr. 
Cm  here  reviewed  the  particular  provisions  of 
the  several  acts.]  Is  there  any  ground  to  sup- 
pose that  Congress  intended  to  make  a  differ- 
ent contract  with  different  States?  The  condi- 
tion! are  essentially  the  same:  one  exempts  the 
property  of  the  United  States,  and  the  other, 
the  mail"  The  act  of  Pennsylvania  speaks  of 
"vehicles  carrying  the  United  States  mail," 
thus  recognizing  the  mail  as  belonging  to  the 
government.  The  mail  is  one  of  the  most  val- 
uable branches  of  the  government,  connecting 
itself  closely  with  the  ousiness  of  the  people, 
ud  a  proportion  of  the  mail  matter  is  absolute- 
ly the  property  of  the  government,  being  com- 
munications from  one  public  officer  to  another. 
The  mail  is  fenced  round  with  protection,  by 
law,  from  robbery  and  depredation,  and  the 
hags  and  locks  are  public  property.  The  act 
of  Congress  of  1881,  throughout,  recognizes 
tlve  mail  as  being  the  property  of  the  govern- 
ment Unless  passengers  were  to  go  in  the 
coaches,  there  would  have  to  be  a  guard;  but 
they  are  the  beet  guard.  The  contracts  require 
that  stages  shall  be  suitable  for  passengers. 
The  right  of  altering  the  contract  is  always  re- 
served to  the  government,  and  although  there 
nay  be  three  lines  now  instead  of  one  formerly, 
ret  the  letter  of  the  Postmaster-General  to  the 
governor  of  Pennsylvania  shows  that  the  mail 
coald  not  now  be  carried  in  one  coach.  If 
there  can  be  a  toll  imposed  upon  carriages 
when  there  are  passengers,  why  not  also  when 
there  are  no  passengers?  And  such  an  amonnt 
may  be  taxed  as  will  prevent  the  running  of 
the'  mail  A  question  of  power  cannot  be  de- 
rided by  the  greater  or  lesser  exercise  of  it.  (4 
Wheat,  827,  851,  887,  417,  436.  429.) 

Jfr.  Nelson,  Attorney-General,  on  the  same 
side: 

The  question  lies  in  a  narrow  compass.  It 
k  whether  there  is  a  contract  between  the 
United  States  on  the  one  hand  and  Pennsyl- 
vania on  the  other;  and  if  so,  what  is  its 
latare?  The  Act  of  4th  April,  1881,  is  the 
foundation  of  the  compact.  It  proposed  to 
provide  for  the  repair  of  the  road.  Commis- 
sioners were  appointed  on  condition  that  the 
Caited  States  would  repair  the  road  and  erect 
Sates.  The  act  was  to  have  no  force  until 
Congress  assented  to  it,  and  appropriated 
money  for  toll-bouses  and  gates.  Here'  is  a 
proposal,  an  otter  for  a  contract.  The  10th 
section  says  .that  it  shall  not  go  into  operation 
antil  an  appropriation  is  made,  but  there  is 
nothing  said  about  ceding  jurisdiction.  Con- 
tress,  in  1882,  assented,  on  condition  that 
Pennsylvania  would  execute  her  part  of  life 
contract  and  keep  the  road  in  repair.  The 
power  of  Congress  over  internal  improvements 
is  not  drawn  into  the  case  at  all.  The  United 
States  have  a  right  to  purchase  the  privilege  of 
159*]  transporting  the  mail  over  "any  road. 
If  Pennsylvania  had  said,  give  us  $750,000, 
and  your  mail  shall  pass  free,  would  not  such 
a  contract  have  been  within  the  competency  of 
the  parties  to  make,  and  have  been  good?  The 
consideration  was  a  valuable  one  to  Pennsyl- 
vania. She  cannot  now  deny  the  right  of  the 
United  States  to  make  the  road,  because  she 
accepted  the  cession,  and  actually  holds  title 
How  aw)  8. 


under  the  United  States.  (0  Laws  U.  8.,  232, 
288,  act  of  surrender  by  United  States.) 

There  was  a  power  reserved  to  Pennsylvania 
to  change  the  regulations  of  the  road,  pro- 
vided the  compact  was  not  infringed.  But  the 
Act  of  1836  asserts  the  authority  of  the  Legis- 
lature to  vary  the  original  terms,  and  levies  half 
tolls.  It  cannot  be  said  by  the  other  side  that 
the  two  acts  do  not  clash  with  each  other,  be- 
cause the  Legislature  says  they  do.  That  the 
mail  is  property  is  too  plain  to  be  argued. 

What  were  the  circumstances  under  which 
the  acts  were  passed?  The  road  had  been  in 
use  for  twelve  or  fourteen  years  before  1881. 
The  mail  was  carried  in  stages,  without  paying 
any  toll,  in  the  same  description  of  vehicle  as 
that  now  taxed.  There  never  was  any  other 
species  of  property  of  the  United  States  carried 
on  it;  at  least,  the  record  does  not  show  that 
there  was.  Was  it  a  lure,  then,  to  the  govern- 
ment to  spend  $800,000  for  the  privflege  of 
passing  property  free  which  it  had  never  trans- 
ported on  the  road,  and  was  not  likely  to  trans- 
port? 

It  has  been  said,  that  because  Ohio  was  more 
specific  in  her  legislation,  therefore  Pennsyl- 
vania did  not  mean  to  exempt  the  mail.  But 
of  what  authority  is  the  act  of  another  State? 
The  object  was  the  same  with  them  all. 

We  have  the  opinion  of  the  executive  and 
judicial  departments  of  Pennsylvania.  (2  Watts 
&  Sergeant,  168.) 

But  suppose  there  was  no  compact.  The 
Act  of  1886  would  still  have  been  invalid.  It 
is  not  a  general  law  to  collect  tolls,  but  directed 
specifically  against  the  mail.  The  property  of 
the  contractors  is,  no  doubt,  subject  to  taxa- 
tion by  a  State;  but  a  law  leveled  exclusively 
against  the  mail  is  a  different  thing.  A  power 
to  destroy  the  means  implies  a  power  to  destroy 
the  thing  itself.  The  case  of  MeCulloeh  v. 
Maryland  (4  Wheaton)  was  an  attempt  to  tax 
the  means  by  which  the  bank  carried  on  its 
operations.  In  Weston  v.  City  of  Charleston 
(2  Peters,  449)  the  same  principle  was  estab- 
lished. It  was  held  that  loans  were  means  to 
execute  the  powers  of  Congress,  and  to  tax  the 
stock  would  impair  the  means.  (So,  15  Peters, 
435,  448.)  It  has  been  said,  that  if  these  tolls 
are  not  collected  the  road  will  go  out  of  repair. 
But  can  this  be  so?  The  whole  amount 
charged  is  only  $1,200  a  year,  upon  a  road  on 
which  $800,000  were  expended  as  late  as  1835, 
built  at  the  request  of  Pennsylvania,  and  which 
she  pledged  her  faith  to  keep  in  repair.  It  has 
been  said  also  that  the  privilege  of  passing  free 
may  be  abused ;  that  one  hundred  stages  may 
be  run  upon  the  road.  But  the  record  presents 
no  such  case.  *The  stages  are  used  [*160 
bona  fide  by  the  contractors  under  their  contract 
with  the  Postmaster-General. 

Mr.  Walker,  for  plaintiffs  in  error,  in  reply 
and  conclusion : 

If  the  court  shall  be  against  us  on  the  inter- 
pretation of  the  compact,  we  shall  have  to  in- 
vite their  attention  to  the  following  grave 
questions: 

1.  That  the  federal  government  has  no  power, 
under  the  Constitution,  to  construct  a  road 
within  the  limits  of  a  State. 

2.  That  the  consent  of  a  single  State  cannot 
enlarge  the  powers  of  the  federal  government, 
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even  within  iU  own  limits,  and  much  less 
within  the  limits  of  another  State. 

3.  That  the  two  per  cent,  fund  referred  to 
in  the  several  acts  of  appropriation  was  ex- 
hausted before  the  road  reached  the  Pennsyl- 
vania line. 

4.  That  the  consent  of  Pennsylvania,  under 
the  law  of  9th  of  April,  1807,  was  based  upon 
the  appropriation  of  the  two  per  cent,  fund, 
itfid  that  alone  to  the  construction  of  said  road 
within  her  limits. 

6.  That  Congress  possessed  no  power,  under 
the  Constitution,  to  collect  toll  upon  said  road 
in  the  State  of  Pennsylvania. 

6.  That  the  State  of  Pennsylvania  had  juris- 
diction of  said  road,  and  the  right  to  collect 
toll,  and  possessed  this  power  as  one  of  the 
rights  not  delegated  in  forming  the  Constitu- 
tion of  the  Union,  and  which  could  only  be 
relinquished  by  an  amendment  of  the  Consti- 
tution. 

7.  That  the  right  to  collect  toll  in  this  case 
was  never  surrendered  by  the  State  of  Penn- 
sylvania. 

The  power  of  the  federal  government  to 
construct  roads  has  been  abandoned  for  eight 
years  past.  The  authority  to  establish  post- 
roads,  is  merely  to  designate  the  road  from 
point  to  point;  and  if  the  United  States  have 
no  constitutional  power,  an  act  of  one  of  the 
States  cannot  confer  it.  If  there  was  no  power 
to  make  the  road,  there  was  none  to  repair  it 
or  collect  tolls;  and  an  agreement  to  repair  it 
was  null  and  void,  as  being  repugnant  to  the 
Constitution.  The  jurisdiction  which  Penn- 
sylvania had,  originally,  over  the  soil  of  the 
road,  was  never  surrendered;  and  if  it  had 
been,  her  Legislature  had  no  power  to  sur- 
render it. 

The  speech  of  Mr.  Burnet  gives  the  history 
of  this  matter.  The  road  was  going  to  ruin, 
and  Congress  refused  to  appropriate.  The 
friends  of  the  road  in  Ohio  obtained  the  pass- 
age of  an  act  there.  It  was  a  favorite  in  that 
State,  but  not  in  Pennsylvania.  The  latter 
State  had  commenced  a  large  system  of  im- 
provement from  Philadelphia  to  Pittsburg, 
and  knew  that  this  Cumberland  Road  would 
draw  off  the  travel  from  her  own  works.  The 
law  of  Pennsylvania  was,  therefore,  dissimilar 
from  that  of  Ohio.  Ohio  did  not  require  the 
road  to  be  put  in  repair  before  accepting  the, 
cession,  but  Pennsylvania  did.  There  are 
many  other  important  differences  between  the 
161*]  *two  laws.  Congress  hastened  to  ac- 
cept the  Ohio  law  before  Pennsylvania  acted. 
What  reason  is  there  to  think  that  Pennsyl- 
vania intended  to  imkate  Ohio?  There  is 
none.  If  so,  why  was  the  phraseology 
changed?  Some  words  must  have  been  inten- 
tionally omitted,  and  yet  this  court  is  now 
asked  to  insert  them,  to  change  places  with  the 
Legislature  at  Harrisburg,  and  do  what  it  re- 
fused to  do.  Although,  in  general,  the  mail 
may  be  property,  can  it  be  considered  so  here, 
where  there  is  a  special  exclusion?  Every 
word  of  a  statute  must  receive  a  meaning,  un- 
less the  court- are  compelled  to  consider  some 
words  synonymous.  In  the  Ohio  law,  the 
words  "'mail"  and  "  property"  are  not  •synony- 
mous; it  exempts  a  "stage  or  coach,  carrying 
the  mail,"  and  a  "  wagon  or  carriage,  carrying 
property  of  the  United  States;"  referring  to 
542 


different  vehicles,  carrying  different  things. 
The  "mail"  is  never  carried  in  wagons.  The 
government  recently  brought  a  large  copper 
rock  from  Lake  Superior.  This  could' not 
have  passed  free  unless  under  the  head  of  prop- 
erty. Ohio  had,  therefore,  two  distinct  pro- 
visions in  her  law;  Pennsylvania  adopted 
only  one  of  them.  The  toll  on  "stages"  in- 
cluded the  coach  carrying  the  mail,  in  words 
and  letters.  The  Ohio  law  asked  her  to  exempt 
the  mail,  but  she  refused. 

But  does  "property"  include  the  mail?  Does 
i  a  department,  when  making  a  schedule  of  its 
property,  include  the  contents  of  the  mail? 
The  United  States  is  only  a  common  carrier, 
and  paid  as  such.  If  not,  then  postage  is  exact- 
ed for  carrying  the  property  of  the  United 
States.  It  is  the  property  of  the  persons  inter- 
ested; they  can  recover  it  at  law.  It  has  been 
said  that  because  a  common  carrier  has  a 
special  property  in  what  he  carries,  therefore 
the  United  States  have  a  property  in  the  mail. 
But  this  technical  principle  was  unknown  to 
the  farmers  and  mechanics  who  passed  toe  Act 
of  1881.  Again,  what  is  the  meaning  of 
"laden"?  It  is  the  bulk  of  the  load.  If  an 
officer  of  the  United  States  puts  a  single  box  in 
a  wagon,  and  the  rest  of  the  load  is  private 
property,  could  it  be  said  with  any  propriety 
that  the  wagon  was  "laden"  with  the  property 
of  the  government?  To  justify  this,  other 
words  must  be  interpolated  into  the  law,  viz.. 
"in  whole  or  in  part."  But  they  are  not  there. 
If  "property"  means  the  "mail,"  then  the  sec- 
tion must  read,  "laden  with  the  mail;"  and  if 
this  be  so,  a  single  mail  bag  will  not  exempt  the 
coach  from  tolls.  If  the  contractors  had  a 
steam  wagon  conveying  one  hundred  pas- 
sengers and  a  small  mail  bag,  would  they  all  go 
free?  It  is  said  that  we  attack  the  mail, but  »e 
do  not.  The  government  pays  turnpike  gates 
everywhere  else.  When  companies  make  road's 
with  their  own  money,  they  allow  the  govern- 
ment to  use  them  on  the  same  terms  with  every- 
one else.  If  it  can  seize  upon  roads,  the  Post- 
master-General would  soon  get  rid  of  all  diffi- 
culties with  railroad  companies.  But  we  deny 
the  right. 

But  upon  whom  does  the  tax  fall  in  this  case? 
The  record  says  that  stages  conveying  nothing 
but  the  mail  pass  free.  It  is  then  *the  [*162 
passengers  who  pay  the  tax.  The  contractors 
must  increase  the  fare.  The  government  is  not 
a  party  upon  the  record,  ana  the  Postmaster 
General  has  no  business  to  come  here  by  coun- 
sel. The  whole  difficulty  has  arisen  from  an 
effort  of  contractors  to  draw  custom  to  their 
own  line  from  roads  where  tolls  are  charged. 
JO\  opposition  stages,  too,  must  be  broken  down 
on  this  road,  because  those  stages  will  be 
charged  with  toll. 

It  Is  said  that  passengers  are  a  guard  to  the 
mail.  They  do  not  consider  themselves  as  pay- 
ing their  passage  money  for  the  privilege  of 
guarding  the  mail.  But  upon  this  theory,  the 
contractors  ought  to  be  bound  to  carry  some 
always ;  whereas  the  stages  frequently  run  with- 
out any  passengers. 

Pennsylvania  has  been  charged  with  violating 
her  faith.  But  how  can  this  be?  She  derives 
no  revenue  from  the  road;  the  whole  of  the 
tolls  are  expended  upon  repairs,  and  that, too,  in 
a  case  where  her  own  pecuniary  interests  suffer, 
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became  the  travel  is  drawn  away  from  her  own 
roads.  The  true  interest  of  the  United  States 
is  to  maintain  our  view  of  the  case ;  because,  if 
tolls  enough  are  not  collected  to  keep  the  road 
in  repsir.it  must  go  to  ruin, and  then  the  contract- 
ors will  charge  a  higher  price  for  carrying  the 
mail,  even  at  a  slower  pace. 

The  Act  of  1888  is  only  declaratory  of  that 
of  1831.  and  not  inconsistent  with  it.  The 
latter  exempts  wagons  when  laden  with  the 
property  of  the  United  States  in  the  whole;  and 
toe  former  proportions  the  exemption  to  the 
■mount  of  property  thus  owned.  The  imposition 
of  half  toll  is,  in  fact,  a  privilege  granted.  The 
whole  of  the  Pennsylvania  legislation  is  one 
continued  series,  instead  of  being  separate  and 
inconsistent  acts.  The  law  of  1881  accepted 
the  road,  when  it  should  be  put  in  repair  and 
toll-houses  erected.  The  act  of  Congress 
making  the  appropriation,  did  not  pass  till 
194;  and  in  April,  1886,  Pennsylvania  ac- 
cepted the  surrender,  and  appointed  commis- 
sioners. Between  that  time  and  the  first  of 
January.  1836,  gates  were  erected,  and  the  Act 
«f  1836,  now  under  consideration,  was  passed 
without  any  loss  of  time.  The  case  in  Watts 
t  Sergeant  has  been  referred  to,  but  here  is  a 
certified  copy  of  the  record,  showing  that,  from 
1836  to  1839,  bills  were  made  out  quarterly. 
Before  the  Act  of  1836,  all  the  stages,  except 
the  fast  line,  paid  tolls.  These  were  therefore 
collected  under  the  Act  of  1831.  There  were 
only  two  lines,  and  the  commissioners  agreed 
to  excuse  one,  on  the  condition  that  the  other 
paid.  This  was  half  toll,  and  was  the  founda- 
tion of  the  law. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  question  in  this  case  is,  whether  the 
State  of  Pennsylvania  can  lawfully  impose  a 
toll  on  carriages  employed  in  transporting  the 
mail  of  the  Lnited  States  over  that  part  of  the 
Cumberland  road  which  passes  through  the 
territory  of  that  State? 

168*]  *The  dispute  has  arisen  from  an  act 
■if  the  Legislature  of  Pennsylvania,  passed  in 
1536.  whereby  wagons,  carriages,  stages,  and 
other  modes  of  conveyance,  carrying  the  Unit- 
ed States  mail,  with  passengers  or  the  goods  of 
other  persons,  are  charged  with  half  the  toll 
levied  upon  other  vehicles  of  the  like  descrip- 
tion. The  plaintiff  in  error  is  the  commissioner 
and  superintendent  of  the  road,  appointed  by 
the  State.  The  defendants  and  contractors  for 
carrying  the  mail,  and  they  insist  that'  their 
carriages  when  engaged  in  this  service  are  en- 
titled to  pass  along  the  road  free  from  toll,  al- 
though they  are  conveying  passengers  and  their 
baggage  at  the  same  time.  In  order  to  obtain 
the  opinion  of  this  court  upon  the  subject,  an 
amicable  action  was  instituted  by  the  plaintiff 
in  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Pennsylvania,  for  the 
tolls  directed  to  be  collected  by  the  law  above 
mentioned ,  and  the  facts  in  the  case  stated  by 
conaent.  The  judgment  of  the  Circuit  Court 
was  against  the  plaintiff,  and  it  is  now  brought 
here  for  revision  by  writ  of  error. 

The  Cumberland  Rood  has  been  so  often  the 
■object  of  public  discussion,  and  the  circum- 
stances under  which  it  was  constructed  and 
afterwards   surrendered  to  the  several  States 

How  abd  8. 


through  which  it  passes,  are  so  generally 
known,  that  we  shall  forbear  to  state  them 
further  than  may  be  necessary  for  the  purpose 
of  showing  the  character  of  the  present  con- 
troversy, and  explaining  the  principles  upon 
which  the  opinion  of  this  court  is  founded. 

The  road  in  question  is  the  principle  line  of 
communication  between  the  seat  of  govern- 
ment and  the  great  valley  of  the  Mississippi.  It 
passes  through  Maryland,  Pennsylvania,  Vir- 
ginia, and  Ohio,  and  was  constructed  at  an  im- 
mense expense  by  the  United  States,  under  the 
authority  of  different  and  successive  acts  of 
Congress:  the  States  contributing  nothing  either 
to  the  making  of  the  road  or  to  the  purchase 
of  land  over  which  it  passes.  They  did  nothing 
more  that  enact  laws  authorizing  the  United 
States  to  construct  the  road  within  their  re- 
spective limits,  and  to  obtain  the  laud  necessary 
for  that  purpose  from  the  individual  proprietors 
upon  the  payment  of  its  value. 

After  the  road  had  thus  been  made — although 
it  was  constructed  with  the  utmost  care, sparing 
no  efforts  to  make  it  durable — it  was  still  found 
to  be  incapable  of  withstanding  the  wear  and 
tear  produced  by  the  number  of  carriages  con- 
tinually passing  over  it,  engaged  in  transport- 
ing passengers,  or  heavily  laden  with  agricultur- 
al produce  or  merchandise;  and  that  either  a 
very  great  expense  must  be  annually  incurred 
in  repairs,  or  the  road,  in  a  short  time,  would 
be  entirely  broken  up  and  become  unfit  for  use. 
As  no  permanent  provision  had  been  made  for 
these  repairs,  applications  were  mode  to  Con- 
gress for  the  necessary  funds:  and  as  these  de- 
mands upon  the  public  treasury  unavoidably 
increased  as  the  road  was  extended  or  longer  in 
use.they  naturally  produced  a  strong  feeling  of 
dissatisfaction  *and  opposition  in  those  [*164 
portions  of  the  Union  which  had  no  immediate 
interest  in  the  road;  and  the  constitutional 
power  of  Congress  to  make  these  appropria- 
tions was  also  earnestly,  and  upon  many  appli- 
cations, contested  by  many  of  the  eminent 
statesmen  of  the  country.  It  therefore  became 
evident,  that  unless  some  other  means  than  ap- 
propriations from  the  public  treasury  could  be 
devised,  a  work  which  everyone  felt  to  be  a 
great  public  convenience,  in  which  a  large  por- 
tion of  the  Union  was  directly  and  deeply  in- 
terested, and  which  had  been  constructed  at  so 
much  cost,  must  soon  become  a  total  ruin. 

In  this  condition  of  things,  the  State  of  Ohio, 
on  the  4th  of  February,  1881,  passed  an  act, 
proposing,  with  the  assent  of  Congress,  to  take 
under  its  care  immediately  the  portion  of  the 
road  within  its  limits  which  was  then  finished, 
and  the  residue  from  time  to  time  as  different 
parts  of  it  should  be  completed,  and  to  erect 
toll-gates  thereon,  and  to  apply  the  tolls  to  the 
repair  and  preservation  of  the  road,  specifying 
in  the  law  the  tolls  it  proposed  to  demand,  and 
containing  a  proviso  in  relation  to  the  property 
of  the  United  States,  and  to  persons  in  its  serv- 
ice, in  the  following  words:  "  That  no  toll 
shall  be  received  or  collected  for  the  passage  of 
any  stage  or  coach  conveying  the  United  States 
mail,  or  horses  bearing  the  same,  or  any  wagon 
or  carriage  laden  with  the  property  of  the 
United  States,  or  any  cavalry  or  other  troops, 
arms,  or  military  stores  belonging  to  the  same, 
or  to  any  of  the  States  comprising  this  Union, 
or  any  person  or  persons  on  duty  in  the  military 
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service  of  the  United  States,  or  of  the  militia 
of  any  of  the  States."  On  the  2d  of  March, 
in  the  same  year,  Congress  passed  a  Law  assent- 
ing to  this  act  of  Ohio,  which  is  recited  at 
large  in  the  act  of  Congress,  with  all  its  pro- 
visions and  stipulations. 

The  measure  proposed  by  the  State  of  Ohio 
seems  to  have  been  received  with  general  'ap- 
probation; and  on  the  4th  of  April,  1831,  Penn- 
sylvania, about  two  months  after  the  passage 
of  the  law  of  Ohio,  passed  an  act  similar  in 
its  principles,  but  varying  from  it  in  some  re- 
spects on  account  of  the  different  condition  of 
the  road  in  the  two  States.  In  Ohio  it  was 
new  and  unworn,  and  therefore  needed  no  re- 
pair; while  in  Pennsylvania,  where  it  had  been 
in  use  for  several  years,  it  was  in  a  state  of 
great  dilapidation.  While  proposing,  there- 
fore, to  take  it  under  the  care  of  the  State,  and 
to  charge  the  tolls  specified  in  the  act,  it  an- 
nexed a  condition  that  the  United  States  should 
first  put  so  much  of  it  as  passed  through  that 
State  in  good  repair,  and  an  appropriation  be 
also  made  by  Congress  for  erecting  toll-houses 
and  toll-gates  upon  it.  The  clause  in  relation 
to  the  passage  of  the  property  of  the  United 
States  over  the  road,  also  varies  from  the  lan- 
guage of  the  Ohio  law,  and  is  in  the  following 
words:  "  That  no  toll  shall  be  received  or  col- 
lected for  the  passage  of  any  wagon  or  carriage 
165*] laden  with  the  property  of  *the  United 
States,  or  any  cannon  or  military  stores  belong- 
ing to  the  United  States,  or  to  any  of  the  States 
composing  this  Union." 

The  example  of  Pennsylvania  was  followed 
by  Maryland  and  Virginia,  at  the  next  succeed- 
ing sessions  of  their  respective  Legislatures: 
the  law  of  Maryland  being  passed  on  the  28d 
of  January,  1882,  and  the  Virginia  law  on  the 
7th  of  February  following.  The  proviso  in 
relation  to  the  property  of  the  United  States, 
in  the  Maryland  act,  is  precisely  the  same  with 
that  of  Pennsylvania,  and  would  seem  to  have 
been  copied  from  it,  while  the  proviso  in  the 
Virginia  law,  upon  this  subject,  follows  almost 
literally  the  law  of  Ohio. 

With  these  several  acts  of  Assembly  before 
them,  Congress,  on  the  8d  of  July,  1882,  passed 
a  law  declaring  the  assent  of  the  United  States 
to  the  laws  of  Pennsylvania  and  Maryland,  to 
remain  in  force  during  the  pleasure  of  Con- 
gress; and  the  sum  of  $150,000  was  appropri- 
ated to  repair  the  road  east  of  the  Ohio  River, 
and  to  make  the  other  needful  improvements 
required  by  the  laws  of  these  two  States.  No 
mention  is  made  of  Virginia  in  this  act  of  Con- 
gress, because  in  her  law  the  previous  repara- 
tion of  the  road,  and  the  erection  of  toll-houses 
and  gates,  at  the  expense  of  the  United  States, 
was  not  in  express  terms  made  the  condition 
upon  which  she  accepted  the  surrender  of  the 
road ;  but  the  assent  of  Congress  was  afterwards 
given  to  her  law  by  the  Act  of  March  2d,  1888, 
which,  like  the  contract  with  the  two  other 
States,  was  to  remain  in  force  during  the  pleas- 
ure of  Congress. 

The  sum  appropriated,  as  above  mentioned, 
was,  however,  found  insufficient  for  the  pur- 
poses for  which  it  was  intended,  and  by  an  act 
of  June  24th,  1884,  the  further  sum  of  $800,000 
was  appropriated ;  and  this  act  states  the  appro- 
priation to  be  made  for  the  entire  completion 
of  the  road  east  of  the  Ohio,  and  other  needful 
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improvements,  to  carry  into  effect  the  laws  of 
Pennsylvania,  Maryland, and  Virginia,  each  of 
which  is  particularly  referred  to  in  the  act  of 
Congress;  and  further  directs  that  as  far  as 
that  sum  is  expended,  or  so  much  of  it  as  shall  be 
necessary,  the  road  should  be  surrendered  to 
the  States  respectively  through  which  it  passed. 
But  so  greatly  had  the  road  become  dilapidated 
that  even  these  large  sums  were  found  inade- 
quate to  place  it  in  a  proper  condition,  and  by 
the  Act  of  March  8d,  1835,  the  further  sum  of 
346,188.58,  was  appropriated;  but  this  law  di- 
rected that  no  part  of  it  should  be  paid  or  ex- 
pended until  the  three  States  should  respectively 
accept  the  surrender;  and  that  the  United  States 
should  not  thereafter  be  subject  to  any  expense 
in  relation  to  the  said  road."  Under  this  act  of 
Congress  the  surrender  was  accordingly  ac- 
cepted, in  1885,  and  the  money  applied  as  di- 
rected by  the  act  of  Congress,  and  from  that 
time  the  road  has  been  in  the  possession  of  and 
under  the  control  of  the  several  States,  with 
toll-gates  upon  it.  This  is  the  history  of  the 
road,  and  of  the  legislation  of  Congress  and  the 
States  *upon  that  subject  (so  far  as  it  is  [*  J  66 
necessary  now  to  state  it),  up  to  the  rime  when 
the  road  passed  into  the  hands  of  the  States. 
We  shall  have  occasion  hereafter  to  speak  more 
particularly  of  the  act  of  Congress  last  men- 
tioned, because  it  is  the  act  under  which  the 
States  finally  took  possession  of  the  road. 

When  the  new  arrangement  first  went  into 
operation  no  toll  was  charged  in  any  of  the 
States  upon  carriages  transporting  the  mail  of 
the  United  States;  and  no  toll  upon  such  car- 
riages has  ever  yet  been  claimed  in  Ohio,  Mary- 
land, or  Virginia.  But  on  the  13th  of  June. 
1886,  the  State  of  Pennsylvania  passed  a  law, 
declaring  that  carriages,  &c.,  carrying  the 
property  of  the  United  States  or  of  a  State, 
which  were  exempted  from  the  payment  of 
toll  by  the  Act  of  1831,  should  thereafter  be  ex- 
empted only  in  proportion  to  the  amount  of 
property  in  such  carriage  belonging  to  the 
United  States  or  a  State,  and,  "  that  in  all  cases 
of  wagons,  carriages,  stages,  or  other  modes  of 
conveyance,  carrying  the  United  States  mail 
with  passengers  or  goods,  such  wagon,  stage, 
or  other  mode  of  conveyance  shall  pay  half 
toll  upon  such  modes  of  conveyance."  And 
we  are  now  to  inquire  whether  this  half  toll 
can  be  imposed  upon  carriages  carrying  the 
mail  under  the  compact  between  the  United 
States  and  Pennsylvania. 

It  will  be  seen  from  this  statement  that  the 
constitutional  power  of  the  general  govern- 
ment to  construct  this  road  is  not  involved  in 
the  case  before  us;  nor  is  this  court  called  upon 
to  express  any  opinion  upon  that  subject; 'nor 
to  inquire  what  were  the  rights  of  the  United 
States  in  the  road  previous  to  the  compacts 
hereinbefore  mentioned.  The  road  has  in  fact 
been  made  at  the  expense  of  the  general  gov- 
ernment. It  was  the  great  line  of  connection 
between  the  seat  of  government  and  the  western 
States  and  territories.affording  a  convenient  and 
safe  channel  for  the  conveyance  of  the  mails 
and  enabling  the  government  thereby  to  com- 
municate more  promptly  with  its  numerous 
officers  and  agents  in  that  part  of  the  United 
States  west  of  the  Alleghany  mountains.  The 
object  of  the  compact  was  to  preserve  the  road 
for  the  purposes  for  which  it  had  been  made. 
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Tie  right  of  the  several  States  to  enter  into 
these  agreements  will  hardly  be  questioned  by 
tsrone.     A  State  may  undoubtedly  grant  to 
as  Individual  or  a  corporation  a  right  of  way 
through  its  territory  upon  such  terms  and  con- 
ditions as  it  thinks  proper;  and  we  see  no  reason 
why  H  may  not  deal  in  like  manner  with  the 
United  States,  when  the  latter  have  the  power 
to  enter  into  the  contract.      Neither  do  we  see 
ay  just  ground  for  questioning  the  power  of 
Congress.    The  Constitution  gives  it  the  power 
to  establish  postofflces  and  post- roads;   and 
charged,  as  it  thus  is,  with  the  transportation 
of  the  mails,  it  would  hardly  have  performed 
its  duty  to  the  country,  if  it  had  suffered  this 
important  line  of  communication  to  fall  into 
titer  rain,  and  sought  out,  as  it  must  have  done, 
tone  circuitous  or  tardy  and  difficult  route, 
167*]when  by  the  immediate  payment  *of  an 
equivalent  it  obtained  in  perpetuity  the  means 
«  performing  efficiently  a  great  public  duty, 
which  the  constitution  has  imposed  upon  the 
general  government.     Large  as  the  sum  was 
which  it  paid  for  repairs,  it  was  evidently  a  wise 
economy  to  make  the  expenditure.     It  secured 
this  convenient  and  important  road  for  its  mails, 
where  the  cost  of  transporting  them  is  compar- 
aively  moderate,  instead  of  being  compelled  to 
incur  a  far  heavier  annual  expense,  as  they 
must  have  done,  if,  by  the  destruction  of  tins 
road,  tbey  had  been  forced  upon  routes  more 
circuitous    or  difficult,    when    much    higher 
charges  must  have  been  demanded  by  the  con- 
tactors.   Certainly,  neither  Ohio,  nor  Penn- 
sylvania, nor  Maryland,  nor  Virginia;  appear 
front  their  laws  to  have  doubted  their  own 
power  or  the  power  of  Congress.  But  we  do  not 
understand  that  Pennsylvania  now  upon  any 

nd  disputes  the  validity  of  the  compact  or 
i  ber  obligation  to  perform  it;  on  the  con- 
trary, she  asserts  her  readiness  to  fulfill  it  in  all 
ni  parts,  according  to  its  true  meaning;  but  de- 
an the  construction  placed  upon  ft  by  the 
United  States.  It  is  to  that  part  of  the  case, 
therefore,  that  it  becomes  the  duty  of  the  court 
to  turn  its  particular  attention. 

It  is  true,  that  in  the  law  of  Pennsylvania, 
and  of  Maryland  also,  assented  to  by  Congress, 
4e  exemption  of  carriages  engaged  in  carrying 
Ike  mail  is  not  so  clearly  and  specifically  pro- 
tided  for  as  in  the  laws  of  Ohio  and  Virginia. 
i  Bat  in  interpreting  these  contracts  the  character 
•f  the  parties,  the  relation  in  which  they  stand 
to  one  another,  and  the  objects  they  evidently 
had  in  view,  must  all  be  considered.  And  we 
aheoJd  hardly  carry  out  their  true  meaning 
tad  intention  if  we  treated  the  contract  as  one 


individuals,  bargaining  with  each  other 
with,  advene  interest,  and  should  apply  to  it 
wW  same  strict  and  technical  rules  of  construc- 
ts© that  are  appropriate  to  cases  of  that  de- 
scription. This,  on  the  contrary,  is  a  contract 
between  two  governments  deeply  concerned  in 
tat  welfare  of  each  other;  whose  dearest  inter- 
tats  and  happiness  are  closely  and  inseparably 
Eooad  up  together,  and  where  an  injury  to  one 
«>Mot  fail  to  be  felt  by  the  other.  Pennsyl- 
vania, most  undoubtedly,  was  anxious  to  give 
tote  general  government  every  aid  and  facil- 
1?  fat  Its  power,  consistent  with  justice  to  its 
<Mm  citizens,  and  the  government  of  the  United 
Oajsna  was  actuated  by  a  like  spirit. 

Tkss  was  the  character  of  the  parties  and  tho 
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relation  in  which  they  stood.  Besides,  a  con- 
siderable number  of  the  citizens  of  the  State 
had  a  direct  interest  in  the  preservation  of  the 
road;  and  the  State  had  manifested  its  sense  of 
the  importance  of  the  work  by  the  Act  of  As- 
sembly of  1807,  which  authorized  the  construc- 
tion of  the  road  within  its  limits;  and  again  in 
the  resolution  passed  in  1828,  by  which  it  pro- 
posed to  confer  upon  Congress  the  power  of 
erecting  gates  and  charging  toll.  Vet  the  only 
value  of  this  road  to  the  general  government 
worth  considering  is  for  the  transportation  of 
the  mails;  and  in  that  point  of  view  it  is  far 
more  important  than  *any  other  post-  r*168 
road  in  the  Union.  Occasionally,  indeed,  arms 
or  military  stores  may  be  transported  over  it; 
and  sometimes  a  portion  of  the  military  force 
may  pass  along  it.  But  these  occasions  for  its 
use,  especially  in  time  of  peace,  but  rarely  oc- 
cur; the  daily  and  necessary  use  of  the  road  by 
the  United  States  is  as  a  post-road  forming  an 
almost  indispensable  link  in  the  chain  of  com- 
munication from  the  seat  of  government  to  its 
western  borders. 

Now,  as  this  was  well  known  to  the  parties, 
can  it  be  supposed  that  when  Pennsylvania, 
by  her  Act  of  1881,  proposed  to  take  the  road, 
and  keep  it  in  repair  from  the  tolls  collected 
upon  it,  and  exempted  from  toll  carriages  laden 
with  the  property  of  the  United  States,  she  yet 
intended  to  charge  it  upon  the  mails?  That  in 
return  for  the  large  expenditure  she  required 
to  be  made,  before  she  would  receive  the  road, 
she  confined  her  exemption  to  matters  of  no 
importance,  and  reserved  the  right  to  tax  all 
that  was  of  real  value?  And  when  Congress 
assented  to  the  proposition,  and  incurred  such 
heavy  expenses  for  repairs,  did  they  mean  to 
leave  their  mails  through  Maryland  and  Penn- 
sylvania still  liable  to  the  toll  out  of  which  the 
road  was  to  be  kept  in  repair?  Upon  this  point 
the  Act  of  Congress  of  March  8d,  1885,  is  en- 
titled to  great  consideration.  For  it  was  under 
this  law  that  the  States  finally  took  possession 
of  the  road  and  proceeded  to  collect  the  tolls. 
By  so  doing  they  assented  to  all  the  provisions 
contained  in  this  act  of  Congress;  and  one  of 
them  is  an  express  condition  that  the  United 
States  should  not  thereafter  be  subject  to  any 
expense  in  relation  to  the  road.  Vet  under 
the  argument,  the  expenses  of  the  road  are  to 
be  defrayed  out  of  the  tolls  collected  upon  it. 
And  if  the  mails  in  Pennsylvania  and  Mary- 
land may  be  charged,  it  will  be  found  that  in- 
stead of  the  entire  exemption,  for  which  the 
United  States  so  expressly  stipulated,  and  to 
which  Pennsylvania  agreed,  a  very  large  pro- 
portion of  the  expenses  of  repair  will  be  an- 
nally  thrown  upon  them.  We  do  not  think 
that  either  party  could  have  intended,  when 
the  contract  was  made,  to  burden  the  United 
States  in  this  indirect  way  for  the  cost  of  repairs. 
So  far  as  the  general  government  is  concerned, 
it  might  as  well  be  paid  directly  from  the  treas- 
ury. For  nobody,  we  suppose,  will  doubt 
that  this  toll,  although  in  form  it  is  paid  by  the 
contractors,  is  in  fact  paid  by  the  Postofflce 
Department.  It  is  not  a  contingent  expense, 
which  may  or  may  not  be  incurred,  and  about 
which  a  contractor  may  speculate;  but  a  cer- 
tain and  fixed  amount,  for  which  he  must  pro- 
vide, and  which,  therefore,  in  his  bid  for  the 
contract,  he  must  add  to  the  sum  he  would  be 
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otherwise  willing  to  take.  It  is  of  no  conse- 
quence to  the  United  States  whether  charges 
for  repairs  are  cast  upon  it  through  its  treasury 
or  Postofflce  Department.  In  either  case  it  is 
not  free  from  expense  in  relation  to  the  road, 
according  to  the  compact  upon  which  it  was 
surrendered  to  and  accepted  by  the  States. 

Neither  do  the  words  of  the  law  of  Pennsyl- 
169*]  vania  of  1881  require  *a  different  con- 
struction. The  United  States  have  unques- 
tionably a  property  in  the  mails.  They  are 
not  mere  common  carriers,  but  a  government, 
performing  a  high  official  duty  in  holding  and 
guarding  its  own  property  as  well  as  that  of  its 
citizens  committed  to  its  care;  for  a  very  large 
portion  of  the  letters  and  packages  conveyed  on 
this  road,  especially  during  the  session  of  Con- 
gress, consists  of  communications  to  or  from 
the  officers  of  the  executive  department,  or 
members  of  the  Legislature,  on  public  service, 
or  in  relation  to  matters  of  public  concern. 
Nor  can  the  word  "laden"  be  construed  to 
mean  "fully  laden",  for  that  would  in  effect 
destroy  the  whole  value  of  the  exemption,  and 
compel  the  United  States  to  pay  a  toll  even  on 
its  military  stores  and  other  property,  unless 
every  wagon  or  carriage  employed  in  trans- 
porting it  was  as  heavily  laden  as  it  could  con- 
veniently bear.  We  think,  that  a  carriage, 
whenever  it  is  carrying  the  mail,  is  laden  with 
the  property  of  the  United  States  within  the 
true  meaning  of  the  compact:  and  that  the  act 
of  Congress  of  which  we  have  spoken,  and  to 
which  the  State  assented,  must  be  taken  in 
connection  with  the  State  law  of  1831  in  ex- 
pounding this  agreement.  Consequently,  the 
half  toll  imposedby  the  Act  of  1886  cannot  be 
recovered. 

The  acts  of  assembly  of  Ohio  and  Virginia 
have  been  relied  on  in  the  argument  by  the 
plaintiff  in  error:  and  it  has  been  urged  that, 
inasmuch  as  the  laws  of  these  States,  in  so 
many  words,  exempt  carriages  carrying  the 
mail  of  the  United  States,  the  omission  of  these 
words  in  the  law  in  question  shows  that  Penn- 
sylvania intended  to  reserve  the  right  to  charge 
them  with  toll.  And  it  is  morever  insisted 
that,  as  the  law  of  Ohio  which  contains  this 

? revision  passed  sometime  before  the  act  of 
'ennsylvania,  it  ought  to  be  presumed  that  the 
law  of  the  latter  was  drawn  and  passed  with  a 
full  knowledge  of  what  had  been  done  by  the 
former,  and  that  the  stipulation  in  favor  of  the 
mail  was  designedly  ana  intentionally  omitted, 
because  the  State  of  Pennsylvania  meant  to  re- 
serve the  right  to  charge  it. 

The  court  think  otherwise.  Even  if  the  law 
of  Ohio  is  supposed  to  have  been  before  the 
Legislature  of  Pennsylvania,  it  does  not  by 
any  means  follow  that  the  omission  of  some 
of  its  words  would  justify  the  inference  urged 
in  the  argument,  where  the  words  retained,  by 
their  fair  construction,  convey  the  same  mean- 
ing. Indeed,  if  it  appeared  that  the  Ohio  law 
was  in  fact  before  the  Legislature  of  Pennsyl- 
vania when  it  framed  its  own  act  upon  the  sub- 
ject, it  would  rather  seem  to  lead  to  a  contrary 
conclusion.  For  it  cannot  be  supposed  that  in 
the  compact  which  the  United  States  was  about 
to  form  with  four  different  States,  and  when 
the  agreement  with  one  would  have  been  of  no 
value  without  the  others,  Pennsylvania  would 
have  desired  or  asked  for  any  privileges  to  her- 
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self  which  were  not  extended  to  the  other 
States,  nor  that  she  would  be  less  anxious  to 
give  every  facility  in  her  power  to  the  general 
•government  when  carrying  out  through  [*  1 70 
her  territory  the  important  and  necessary  opera- 
tions of  the  Postofflce  Department.  Nor  could 
she  have  supposed  that  Congress  would  give 
privileges  to  one  State  which  were  denied  to 
others;  and,  after  having  done  equal  justice  to 
all  in  the  repair  and  preparation  of  the  road 
wherever  needed,  make  different  contracts  with 
the  different  States;  and,  while  it  bargained 
for  the  exemption  of  its  mails  in  one  or  more  of 
them,  consent  to  pay  toll  in  another.  The  fact 
that  they  are  clearly  and  explicitly  exempted 
from  toll  in  Ohio  and  Virginia  is  a  strong  argu- 
ment to  show  that  it  was  intended  to  exempt  them 
in  all,  and  that  the  compacts  with  Pennsylvania 
and  Maryland  were  understood  and  believed  to 
mean  the  same  thing,  and  to  accomplish  the 
same  objects.  And  this  conclusion  is  greatly 
strengthened  by  the  fact  that  Maryland,  where 
the  words  of  the  law  are  precisely  the  same 
with  those  of  Pennsylvania,  has  never  claimed 
the  right  to  exact  tolls  from  carriages  carrying 
the  mail ;  nor  did  Pennsylvania  claim  it  in  the 
first  instance,  and  they  were  always  allowed  to 
pass  free  until  the  Act  of  1886.  Indeed,  that 
law  itself  appears  to  recognize  the  right  of  the 
mail  and  other  property  of  the  United  States  to 
go  free,  and  the  imposition  of  only  half  toll 
would  seem  to  imply  that  the  State  intended  to 
reach  other  objects,  and  did  not  desire  to  lay 
the  burden  upon  anything  that  properly  be- 
longed to  the  United  States.  And  so  far  as  we 
can  judge  from  its  legislation,  Pennsylvania 
has  never  to  this  day  placed  any  other  con- 
struction upon  its  compact  than  the  one  w< 
have  given,  and  has  never  desired  to  depart 
from  it. 

If  we  are  right  in  this  view  of  the  subject, 
the  error  consists  in  the  mode  by  which  lix 
State  endeavored  to  attain  its  object.  Unques 
tionably  the  exemption  of  carriages  bearing  tht 
mail  is  no  exemption  of  any  other  property  con 
veyed  in  the  same  vehicle,  nor  of  any  persoi 
traveling  in  it,  unless  he  is  in  the  service  of  tin 
United  States,  and  passing  along  In  pursuant* 
of  orders  from  the  proper  authority.  Upon  al 
other  persons,  although  traveling  in  the  mai 
stage,  and  upon  their  baggage  or  any  othe 
property,  although  conveyed  in  the  same  car 
riage  with  the  mail,  the  State  of  Pennsylvanii 
may  lawfully  collect  the  same  toll  that  sh> 
charges  either  upon  passengers  or  similar  prop 
erty  in  other  vehicles.  If  the  State  had  mac* 
this  road  herself,  and  had  not  entered  into  an; 
compact  upon  the  subject  with  the  Unite* 
States,  she  might  undoubtedly  have  erectw 
toll-gates  thereon,  and  if  the  United  States  aftei 
wards  adopted  it  as  a  post-road,  the  carriage 
engaged  in  their  service  in  transporting  u» 
mail,  or  otherwise,  would  have  been  liable  t 
pay  the  same  charges  that  were  imposed  by  th 
State  on  other  vehicles  of  the  same  Kind.  Am 
as  any  rights  which  the  United  States  might  ti 
supposed  to  have  acquired  in  this  road  bav 
been  surrendered  to  the  State,  the  power  of  A 
latter  is  as  extensive  in  collecting  toll  as  if  A 
road  had  been  made  by  herself,  except  in  sofa 
•as  she  is  restricted  by  her  compact ;  and  [*  IT ' 
that  compact  does  nothing  more  than  exeat 
the  carriages  laden  with  the  property  of  th 
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Coiled  States,  and  the  persons  and  baggage  of 
those  who  are  engaged  in  their  service.  Toll 
n»j  therefore  be  imposed  upon  everything  else 
is  my  manner  passing  over  the  road;  restrict-' 
ag,  however,  the  application  of  the  money  col- 
lected to  the  repair  of  the  road,  and  to  the  sai- 
nts and  compensation  of  the  persons  employed 
»y  the  Slate  in  that  duty. 

It  has  been  strongly  pressed  in  the  argument, 
Ait  the  construction  placed  upon  the  compact 
kf  the  court  would  enable  the  contractors  to 
tore  every  other  line  of  stages  from  the  road, 
kj  dividing  the  mail  bags  among  a  multitude  of 
enrages,  each  of  which  would  be  entitled  to 

rs  toll  free,  while  the  rival  carriages  would 
compelled  to  pay  it.  And  that  by  this  means 
lie  contractors  for  carrying  the  mail  would  in 
effect  obtain  a  monopoly  in  the  conveyance  of 
psaengers  throughout  the  entire  length  of  the 
toad,  greatly  injurious  to  the  public,  by  lessen - 
afloat  disposition  to  accommodate  which  com- 
petition is  sure  to  produce,  and  enhancing  the 
eat  of  traveling  beyond  the  limits  of  a  fair  com- 
Btot&tioo. 

The  answer  to  this  argument  is,  that  under 
tat  agreement  they  have  made,  according  to  its 
jM  import,  the  United  States  cannot  claim  an 
exemption  for  more  carriages  than  are  neces- 
mrj  for  the  safe,  speedy,  and  convenient  con- 
veyance of  the  mail.  And  if  measures  such  as 
me  suggested  were  adopted  by  the  contractors, 
k  would  be  a  violation  of  the  compact.  The 
ftstmaster  General  has  unquestionably  the 
right  to  designate  not  only  the  character  and 
ascription  of  the  vehicle  in  which  the  mail  is 
to  be  carried,  but  also  the  number  of  carriages 
to  be  employed  on  every  post-road.  And  it  can 
tarcely,  we  think,  be  supposed,  that  anyone 
fifing  that  high  office,  and  acting  on  behalf  of 
the  United  States,  would  suffer  the  true  spirit 
sad  meaning  of  the  contract  with  the  State  to 
be  violated  or  evaded  bv  any  contractor  acting 
aader  the  authority  of  his  department.  But 
aadoubtedly,  if  such  a  case  should  ever  occur, 
tte  contract,  according  to  its  true  construction, 
•Bold  be  enforced  by  the  State  in  the  courts  of 
pstke;  and  every  carriage  beyond  the  number 
StatoaaUy  sufficient  for  the  safe,  speedy,  and 
— renient  transportation  of  the  mail  would  be 
hale  to  the  toll  imposed  upon  similar  vehicles 
twoed  by  other  individuals.  In  a  case  where 
( ta  error  in  the  poet  might  be  so  injurious  to  the 
fablic,  it  would  certainly  be  necessary  that  the 
abase  should  be  clearly  shown  before  the  rem- 
it? was  applied.  But  there  can  be  no  doubt, 
wait  the  compact  in  question,  in  the  case  sup- 
anted,  would  not  shield  the  contractor,  and 
■bod  a  case  properly  made  out  and  established, 
ft  would  be  the  duty  of  a  court  of  justice  to  en- 
force the  payment  of  the  tolls. 

So  such  fad,  however,  appears  or  it  suggested 
as  tit  ease  before  us,  and  the  judgment  of  the 
Brant  Courtis  therefore  affirmed.    ■ 

178*]    •Mr.  Justice  McLean: 

I  dissent  from  the  opinion  of  the  court.  And 
•the  case  involves  high  principles,  and,  to 
■sat  extent,  the  action  and  powers  of  a  sover- 
•jn  State,  I  will  express  my  opinion. 

This  was  an  amicable  action  to  try  whether 
1st  defendants,  who  are  contractors  for  the 
Iwowpottation  of  the  mail  on  the  Cumberland 
aWd,  are  liable,  under  the  laws  of  Pennsylvania, 
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to  pay  toll  for  stages  in  which  the  mail  of  the 
United  States  is  conveyed. 

This  road  was  constructed  by  the  federal 
government  through  the  State  of  Pennsylvania, 
with  its  consent.  Whether  this  power  was 
thus  constitutionally  exercised,  is  an  inquiry 
not  necessarily  involved  in  the  decision  of  this 
case.  The  road  was  made,  and  for  some  years 
it  was  occasionally  repaired  by  appropriations 
from  the  Treasury  of  the  United  States.  These 
appropriations  were  made  with  reluctance  at 
all  times,  and  sometimes  were  defeated.  This, 
as  a  permanent  system  of  keeping  the  road  in 
repair,  was,  of  necessity,  abandoned:  and,  with 
the  assent  of  Pennsylvania,  Congress  passed  a 
bill  to  construct  toll-gates  and  impose  a  tax  on 
those  who  used  the  road.  This  bill  was  vetoed 
by  the  President,  on  the  ground  that  Congress 
had  no  constitutional  power  to  pass  it.  The 
plan  was  then  adopted  to  cede  the  road,  on  cer- 
tain conditions,  to  the  States  through  which  it 
bad  been  established. 

On  the  4th  of  April,  1881,  Pennsylvania 
passed  "An  Act  for  the  preservation  of  the 
Cumberland  Road." 

By  the  1st  section  it  was  provided,  that  as 
soon  as  the  consent  of  the  government  of  the 
United  States  shall  have  been  obtained,  certain 
commissioners,  who  were  named,  were  to  be 
appointed,  whose  duties  in  regard  to  the  road 
were  specially  defined.  The  2d  section  enacted, 
that  to  keep  so  much  of  the  road  in  repair  as 
lies  in  the  State  of  Pennsylvania,  and  pay  the 
expense  of  collection,  &c.,  the  commissioners 
should  cause  six  toll-gates  to  be  erected,  and 
certain  rates  of  toll  were  established.  To  this 
section  there  was  a  proviso,  "  that  no  toll  shall 
be  received  or  collected  for  the  passage  of  any 
wagon  or  carriage  laden  with  the  property 
of  the  United  States,  or  any  cannon  or  military 
stores  belonging  to  the  United  States  or  to  any 
of  the  States  composing  the  Union." 

By  the  4th  section  the  tolls  were  to  be  applied, 
after  paying  expenses  of  collection,  &c,  to  the 
repairs  of  the  road,  the  commissioners  having 
power,  to  increase  them,  provided  they  shall 
not  exceed  the  rates  of  toll  on  the  Haririsburg 
and  Pittsburg  Road.  The  last  section  provided 
that  the  toll  should  not  be  altered  below  or 
above  a  sum  necessary  to  defray  the  expenses 
incident  to  the  preservation  and  repair  of  said 
road,  &c,  and  also,  "that  no  change,  altera- 
tion, or  amendment  shall  ever  be  adopted,  that 
will  in  any  wise  defeat  or  affect  the  true  intent 
and  meaning  of  this  act." 

By  the  10th  section  of  the  above  act  it  was 
declared  to  have  no  effect  until  Congress  should 
assent  to  the  same,  "  and  until  so  much  of  the 
•said  road  as  passes  through  the  State  of  [*  1 7  3 
Pennsylvania  be  first  put  in  a  good  state  of  repair, 
and  an  appropriation  made  by  Congress  for 
erecting  toll-houses  and  toll-gates  thereon,  to  be 
expended  under  the  authority  of  the  commis- 
sioners appointed  by  this  act." 

By  their  act  of  the  34th  of  June,  1884,  Con- 
gress appropriated  $800,000  to  repair  the  Cum- 
berland Road  east  of  the  Ohio  River,  which  re- 
•f erred  to  the  above  act  of  Pennsylvania,  'and 
also  to  similar  acts  passed  by  Virginia  and 
Maryland.  And  in  the  4th  section  of  the  act 
it  was  provided,  "  that  as  soon  as  the  sum  by 
this  act  appropriated,  or  so  much  thereof  as  is 
necessary,  shall  be  expended  in  the  repair  of 
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said  road  agreeably  to  the  provisions  of  this  act, 
the  same  shall  be  surrendered  to  the  States 
respectively  through  which  said  road  passes; 
and  the  United  States  shall  not  thereafter  be 
subject  to  any  expense  for  repairing  said  road." 
This  surrender  of  the  road  was  accepted  by 
Pennsylvania,  by  an  act  of  the  1st  of  April, 
1886. 

The  above  acts  constitute  the  compact  be- 
tween the  State  of  Pennsylvania  and  the  Union, 
in  regard  to  the  surrender  of  this  road.  The 
nature  and  extent  of  this  compact  are  now  to  be 
considered. 

As  before  remarked,  the  constitutional  pow- 
er of  Congress  to  construct  this  road  is  not  nec- 
essarily involved  in  this  decision.  By  the  Act 
of  Congress  of  the  30th  of  April,  1802,  to  au- 
thorize the  people  of  Ohio  to  "  form  a  consti- 
tution and  State  government,"  among  other 
propositions  for  the  acceptance  of  the  State,  it 
was  proposed  that  "five  per  cent,  of  the  net 

groceeds  of  the  lands  lying  within  the  said 
tate,  sold  by  Congress,  should  be  applied  to  the 
laying  out  and  making  public  roads  leading 
from  the  navigable  waters  falling  into  the  At- 
lantic, to  the  Ohio,  to  the  said  State,  and 
through  the  same;  such  roads  to  be  laid  under 
the  authority  of  Congress,  with  the  consent  of 
the  several  States  through  which  the  roads 
shall  pass;  provided  the  State  shall  agree 
not  to  tax  land  sold  by  the  governmetn  until 
after  the  expiration  of  five  years  from  the  time 
of  such  sale." 

By  the  2d  section  of  the  Act  of  the  Sd  March, 
1808,  three  per  cent,  of  the  above  fund  was 
placed  at  the  disposition  of  the  State,  to  be 
"applied  to  the  laying  out,  opening,  and  mak- 
ing roads,  within  the  State." 

The  above  conditions,  having  been  accepted  by 
Ohio,  constituted  the  compact  under  which  the 
Cumberland  Road  was  laid  out  and  construct- 
ed by  the  authority  of  Congress.  And  of  this 
work  it  may  be  said,  however  great  has  been 
the  expenditure  through  the  inexperience  or 
unfaithfulness  of  public  agents,  that  no  public 
work  has  been  so  diffusive  in  its  benefits  to  the 
country.  It  opened  a  new  avenue  of  commerce 
between  the  eastern  and  western  8tates.  Since 
its  completion,  and  while  it  was  kept  in  repair, 
the  annual  transportation  of  goods  and  travel 
on  it  saved  an  expense  equal  to  no  inconsid- 
erable part  of  the  cost  of  the  road.  But  its  ces- 
1 74*]  sion  to  the  States  "through  which  it  was 
established  was  found  necessary  to  raise,  by 
tolls,  an  annual  revenue  for  its  repair. 

Whatever  expenditure  was  incurred  in  the 
construction  of  this  road  beyond  the  two  per 
cent,  reserved  by  the  compact  with  Ohio,  was 
amply  repaid  by  the  beneficial  results  of  the 
work ;  and  this  was  the  main  object  of  Congress. 
It  was  a  munificent  object,  and  worthy  of  the 
Legislature  of  a  great  nation. 

The  road  was  surrendered  to  Pennsylvania 
and  the  other  States  through  which  it  had  been 
constructed.  But  what  was  ceded  to  Pennsyl- 
vania? All  the  right  of  the  United  States  which 
was  not  reserved  by  the  compact  of  cession. 
This  right  may  be  supposed  to  arise  from  the 
compact  with  Ohio;  the  consent  of  Pennsylva- 
nia to  the  construction  of  the  road,  and  the  ex- 
pense of  its  construction,  including  the  sums 
paid  to  individuals  for  the  right  of  way.  These, 
and  whatever  jurisdiction  over  the  road,  if  any, 
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might  be  exercised  by  the  United  States,  wer 
surrendered  to  Pennsylvania.  The,  road,  the 
must  be  considered  as  much  within  the  jurii 
diction  and  control  of  Pennsylvania,  excepUn 
the  rights  reserved  in  the  compact,  as  if  it  ha 
been  constructed  by  the  funds  of  that  State,  j 
is  therefore  important  to  ascertain  the  extea 
of  the  rights  reserved  by  the  United  States. 

In  the  closing  paragraph  of  the  2d  section  c 
the  Act  of  1881,  above  cited,  it  is  provide 
"  that  no  toll  shall  be  received  or  collected  ft 
the  passage  of  any  wagon  or  carriage  lade 
with  the  property  of  the  United  States,  or  an 
cannon  or  military  stores  belonging  to  the  Uni 
ed  States,  or  to  any  of  the  States  compoein 
this  Union.  In  addition  to  this,  there  wereco 
tain  limitations  imposed,  as  to  the  amount  < 
tolls,  on  the  State  of  Pennsylvania,  which  nee 
not  now  be  considered. 

Some  light  may  be  cast  on  the  import  of  th 
above  reservation  by  a  reference  to  somewhi 
similar  compacts  made  in  regard  to  the  asm 
subject  between  the  United  States  and  th 
States  of  Ohio,  Maryland  and  Virginia.  Th 
Ohio  Act  of  the  2d  of  March,  1881,  provides  i 
the  4th  section,  "  that  no  toll  shall  be  receive 
or  collected  for  the  passage  of  any  stage  c 
coach  conveying  the  United  States  mail,  < 
horses  bearing  the  same,  or  any  wagon  or  ca. 
riage  laden  with  the  property  of  Die  Unite 
States,  or  any  cavalry  or  other  troops,  arms,  c 
military  stores,  belonging  to  the  same,  or  t 
any  of  the  States  comprising  this  Union,  or  an 
person  or  persons  on  duty  in  the  military  sen 
ice  of  the  United  States,  or  of  the  militia  o 
any  of  the  States. "  The  4th  section  of  the  Mar; 
land  Act  of  the  28d  of  January,  1882,  proviij 
ed,  "that  no  tolls  shall  be  received  or  collecte 
for  the  passage  of  any  wagon  or  carriage  lade 
with  the  property  of  the  United  States,  or  aaj 
cannon  or  military  stores  belonging  to  the  Uni 
ed  States  or  to  any  of  the  States  composing  thi 
Union."  In  the  Virginia  Act  of  the  7th  < 
February,  1882,  it  is  provided,  "tiat  no  to 
shall  be  received  or  collected  for  the  passage  c 
any  *etage  or  coach  conveying  the  Umt-  [*1 7  J 
ed  States  mail,  or  horses  bearing  the  same,  c 
any  wagon  or  carriage  laden  with  property  c 
the  United  States.or  any  cavalry  or  other  troop 
amry  or  military  stores,  belonging  to  the  aanx 
or  to  any  of  the  States  comprising  this  Union,  t 
any  person  or  persons  on  duty  In  the  miliur 
service  of  the  United  States  or  of  the  militia  c 
any  of  the  States. 

The  reservations  in  the  Pennsylvania  an 
Maryland  acts  are  the  same,  and  differ  mater 
ally  from  those  contained  in  the  acts  of  Ohl 
and  Virginia.  In  the  latter  acts  the  ma 
stage  is  excepted,  but  not  in  the  forma 
Pennsylvania  and  Maryland  exempt  froi 
toll  "any  wagon  or  carriage  laden  wit 
the  property  of  the  United  States;"  be 
the  same  exemption  is  contained  in  the  Ohl 
and  Virginia  laws  in  addition  to  that  of  Ub 
mail  stage.  Now,  can  the  reservations  in  the* 
respective  acts  be  construed  to  mean  the  aaa 
thing?  Is  there  no  difference  between  the  act 
of  Ohio  and  Pennsylvania?  Their  language  1 
different,  and  must  not  their  meaning  be  aoogl 
from  the  words  in  the  respective  acts?  Tm 
are  separate  and  distinct  compacts.  The  Ohl 
law  was  first  enacted,  and  was,  probably,  bt 
fore  the  Legislature  of   Pennsylvania   vbe 
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their  act  was  passed.  But  whether  this  be  the 
fet  or  not,  they  were  both  sanctioned  by  Con- 
peH;  and  the  question  is,  whether  both  com- 
taeUare  substantially  the  same.  That  the  Leg- 
■taures  did  not  mean  the  same  thing  seems  to 
be  to  be  clear  of  all  doubt.  Did  Congress,  m 
icetding  to  these  acts,  consider  that  they 
to*  of  the  same  import?  Such  a  presumption 
ennot  be  sustained  without  doing  violence  to 
fee  language  of  the  respective  acts. 

In  both  acts  wagons  laden  with  the  proper- 
ly of  the  United  States  are  exempted.  In  the 
Ohio  act  the  mail  stage  is  exempted  from  toll, 
kat  not  in  the  act  of  Pennsylvania.  Now,  is 
fee  mail  stage  exempted  from  toll  by  both 
■tutor  by  neither?  Is  not  either  of  these  po- 
aaoos  squally  unsustainable?  The  exemption 
•f  the  mail  stage  must  be  struck  out  of  the  Ohio 
hw  to  sustain  one  of  these  positions,  and  to 
■■tain  the  other  it  must  be  inserted  in  the  act 
af  Pennsylvania.  Does  not  the  only  difference 
tSBtat  in  striking  out  in  the  one  case  and  in- 
aming  in  the  other?  This  must  be  admitted 
■best  (be  words,  "wagon  or  carriage  laden 
•oh  the  property  of  the  United  States,"  mean 
toe  thing  in  the  Ohio  law,  and  quite  a  differ- 
stt  thing  in  the  law  of  Pennsylvania.  These 
words  have  a  sensible  and  obvious  application 
hi  both  acts,  without  including  the  mail  stage. 
Ja  the  Ohio  law  the  words  "no  toll  shall  be  re- 
settled or  collected  for  the  passage  of  any  stage 
*  coach  conveying  the  Unitea  States  mail," 
caasot  by  any  sound  construction  be  consider- 
ts*  si  surplusage ;  and  yet  they  must  be  so  con- 
akfered  if  the  Pennsylvania  act  exempt  the 
atitUge. 

When  one  speaks  of  transporting  the  proper- 
9  of  the  United  States,  the  meaning  of  the 
ferns  "-property  of  the  United  States"  is  never 
■■taken.  They  mean  munitions  of  war,  pro- 
17©*]  visions  purchased  for  the  support  of 
fee  army,  and  any  other  property  purchased  for 
fee  public  revenue.  They  do  not  mean  the 
Bad  o*  the  United  States.  A  wagon  laden  with 
•nperty  is  understood  to  be  a  wagon  used  for 
fee  transportation  of  property,  in  the  ordinary 
■aae  of  such  terms.  A  wagon  or  carriage  be- 
hg  feden  is  understood  to  have  a  full  or  usual 
hw.  The  mail  stage  of  the  United  States  is 
■aver  spoken  of  in  this  sense.  It  is  used  for  the 
•■asportation  of  passengers  as  well  as  the  mail, 
■ad  at  this  view  it  is  undoubtedly  considered 
spoken  of  in  conversation,  and  especially 
referred  to  in  a  legislative  act.  In  no 
can  the  mail  stage  be  considered  a  "car- 
nage laden  with  the  property  of  the  United 
Ikies.''  The  same  exception  applies  to  a  wag- 
tfe  or  carriage  laden  with  the  property  of  a 
■BBte.  Now,  no  one  can  doubt  the  meaning  of 
■V  exception  thus  applied.  And  can  a  duTer- 
•at  meaning  be  given  to  the  same  words  when 
toned  to  the  United  States?  Certainly  not, 
•■Vat  the  mail  can  be  denominated  the  prop- 
■Jr  of  the  United  States. 

the  mail  of  the  United  States  is  not  the  prop- 
•fey  of  the  United  States.  What  constitutes 
*e  nsafl  ?  Not  the  leathern  bag,  but  its  con- 
■ata.  A  stage  load  of  mail  bags  could  not  be 
•■fed  the  mail.  They  might  be  denominated 
■VjMonerty  of  the  United  States,  but  not  the 
■at  The  mail  consists  of  packets  of  letters 
np  with  posthitis,  and  directed  to  certain 
"  for  distribution  or  delivery;  and 
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whether  these  be  conveyed  in  a  bag  or  out  of 
it,  they  are  equally  the  mail ;  but  no  bag  with- 
out them  is  or  can  be  called  the  mail.  Can 
these  packets  be  said  to  be  the  property  of  the 
United  States?  The  letters  and  their  contents 
belong  to  individuals.  No  officer  in  the  gov- 
ernment can  abstract  a  letter  from  the  mail, 
not  directed  to  him,  without  incurring  the  pen- 
alty of  the  law.  And  can  these  letters  or  mail- 
ed pamphlets  or  newspapers  be  called  the 
property  of  the  Unitea  States?  They  in  no 
sense  belong  to  the  United  States,  and  are  nev- 
er so  denominated.  If  a  letter  be  stolen  from 
the  mail  which  contains  a  bank  note,  the  prop- 
erty in  the  note  is  laid  in  the  person  who  wrote 
the  letter  in  which  the  note  is  inclosed.  From 
these  views  I  am  brought  to  the  conclusion  that 
neither  party  to  the  compact  under  considera- 
tion could  have  understood  "  a  wagon  or  car- 
riage laden  with  the  property  of  the  United 
States, "  a?  including  the  mail  stage  of  the  Unit- 
ed States. 

Are  there  any  considerations  connected  with 
this  subject  which  lead  to  a  different  conclusion 
from  that  stated?  The  fact  that  four  distinct 
compacts  were  entered  into  with  four  States  to 
keep  this  road  in  repair,  cannot  have  this  effect. 
We  must  judge  of  the  intention  of  the  parties 
to  the  compact  by  their  language.  I  know  of 
no  other  rule  of  construction.  Two  of  these 
compacts  exempt  the  mail  stage  from  toll,  and 
two  of  them  do  not  exempt  it.  Now,  if  the 
same  construction,  in  this  respect,  must  be 
given  to  all  of  them,  *  which  of  the  [*177 
alternatives  shall  be  adopted?  Shall  the  mail 
stage  be  exempted  by  all  of  them,  or  not  ex- 
empted by  any  of  them? 

What  effect  can  the  expenditures  of  the  Unit- 
ed States,  in  the  construction  of  this  road, 
have  upon  this  question?  In  my  judgment 
none  whatever.  The  reservation  must  be  con 
strued  by  its  terms,  and  not  by  looking  behind 
it.  The  federal  government  has  been  amply 
repaid  for  the  expenditures  in  the  construction 
of  this  road,  great  and  wasteful  as  they  may 
have  been,  by  the  resulting  benefits  to  the  na-  ' 
tion.  It  is  now  the  road  of  Pennsylvania,  sub- 
ject only  to  the  terms  of  the  compact.  In  the 
act  surrendering  this  road  to  the  States  respect- 
ively, through  which  it  passes,  Congress  say, 
"and  the  United  States  shall  not  thereafter  be 
subject  to  any  expense  for  repairing  said  road." 
To  get  clear  of  this  expense  was  the  object  of 
the  cession  of  it  to  the  States.  But  does  this 
affect  the  question  under  consideration.  The 
repairs  of  the  road  are  provided  for  by  the  tolls 
which  the  State  of  Pennsylvania  is  authorized 
to  impose.  And  this  is  the  meaning  of  the 
above  provision.  It  is  supposed  that  the  ex- 
action of  toll  on  the  mail  stage  would  conflict 
with  that  provision.  But  how  does  it  conflict 
with  it?  The  toll  on  the  mail  stage  is  not  paid 
by  the  government,  but  by  the  contractor. 
And  whether  this  toll  will  increase  the  price 
paid  by  the  government  for  the  transportation 
of  the  mail,  is  a  matter  that  cannot  be  deter- 
mined. Competition  is  invited  and  bids  are 
made  for  this  service,  and  the  price  to  be  paid 
depends  upon  contingent  circumstances.  The 
toll  would  be  paid,  in  part,  if  not  in  whole,  by 
a  small  increase  of  price  for  the  transportation 
of  passengers.  The  profits  of  the  contractor 
might,  perhaps,  be  somewhat  lessened  by  the 
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toll,  or  H  might  increase,  somewhat,  the  cost 
of  conveying  the  mail.  But  this  is  indirect 
and  contingent;  so  that  in  no  sense  can  it  be 
considered  as  repugnant  to  the  above  provision. 
"The  United  states  are  not  to  be  subject  to 
any  expense  for  repairing  this  road;"  and  they 
are  not,  in  the  sense  of  the  law,  should  the 
Poatofflce  Department  have  to  pay,  under  the 
contingencies  named,  a  part  of  the  toll  stated. 
Whether  it  does  pay  it  or  not,  under  future 
contracts,  cannot  be  known ;  and  whatever  ex- 
pense it  may  pay,  will  be  for  the  use,  and  not 
the  repair,  of  the  road. 

The  Act  of  the  18th  of  June,  1889,  which  is 
supposed  to  be  in  violation  of  the  compact,  I 
will  now  consider.  That  act  provides,  "  that 
all  wagons,  carriages,  or  other  modes  of  con- 
veyance, passing  upon  that  part  of  the  Cum- 
berland Road  which  passes  through  Pennsyl- 
vania, carrying  goods,  cannon,  or  military 
stores  belonging  to  the  United  States,  or  to  any 
individual  State  of  the  Union,  which  are  ex- 
cepted from  the  payment  of  toll  by  the  second 
section  of  an  Act  passed  the  4th  of  April,  1881, 
shall  extend  only  so  far  as  to  relieve  such  wag- 
ons, carriages,  and  other  modes  of  conveyance, 
from  the  payment  of  toll  to  the  proportional 
1 7  8*]  amount  of  such  goods  *so  carried  belong- 
ing to  the  United  States,  or  to  any  of  the  indi- 
vidual States  of  the  Union;  and  that  in  all 
cases  of  wagons,  carriages,  stages,  or  other 
modes  of  conveyance,  carrying  the  United 
States  mail,  with  passengers  or  goods,  such 
wagon,  stage,  or  other  mode  of  conveyance, 
shall  pay  half  toll  upon  such  modes  of  convey- 
ance." 

By  the  Act  of  1881,  "  every  chariot,  coach, 
coachee,  stage,  wagon,  phaeton,  or  chaise, 
with  two  horses  and  four  wheels,  were  to  be 
charged  at  each  gate  twelve  cents;  for  either 
of  the  carriages  last  mentioned,  with  four 
horses,  eighteen  cents."  Is  the  Act  of  1886, 
which  imposes  half  toll  on  "  the  mail  stage, 
with  passengers  or  goods,"  repugnant  to  the 
above  provision?  I  think  it  is  not,  in  any  re- 
spect. 

If  the  mail  be  not  the  property  of  the  United 
States,  then  the  stage  in  which  it  is  conveyed 
is  not  within  the  exception  of  the  Act  of  1881, 
and  it  is  liable  to  pay  toll.  That  only  which 
is  within  the  exception  is  exempted.  That  the 
mail  is  in  no  sense  the  property  of  the  United 
States,  and  was  not  so  understood  by  the  par- 
ties to  the  compact,  has  already  been  shown. 
It  follows,  therefore,  that  a  law  of  Pennsylva- 
nia imposing  on  such  stage  a  half  or  full  rate 
of  toll  is  no  violation  of  the  compact. 

But,  if  the  mail  stage  were  placed  on  a  foot- 
ing with  a  wagon  or  carriage  laden  with  the 
property  of  the  United  States,  is  the  Act  of 
1886,  requiring  it  to  pay  toll,  a  violation  of  the 
compact?  I  think  it  is  not.  A  wagon  or  car- 
riage laden  with  the  property  of  the  United 
States,  means  a  wagon  or  carriage  having,  as 
before  remarked,  a  full  or  usual  load.  Such  a 
vehicle  is  exempted  from  toll  by  the  Act  of 
1881.  But  suppose  such  wagon  or  carriage 
should  have  half  its  load  of  the  property  of  the 
United  States,  and  the  other  half  of  the  prop- 
erty of  individuals,  for  which  the  ordinary 
price  for  transportation  was  paid;  is  such  a 
wagon,  thus  laden,  exempted  from  toll?  Surely 
it  is  not.    An  exemption  under  such  circum- 
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stances  would  be  a  fraud  upon  the 
It  should  be  required  to  pay  half  toll,  and  tbi 
is  what  the  law  of  Pennsylvania  requires.  Th 
mail  stage  by  that  law  is  only  half  toll,  who 
it  conveys  passengers  with  the  mail.  There  in 
then,  no  legal  objection  to  the  exaction  of  thi 
toll.  It  is  in  every  point  of  view  just,  an 
within  the  spirit  of  the  compact. 

In  the  argument  for  the  United  States,  th 
broad  ground  was  assumed  that  no  State  bti 
the  power  to  impose  a  toll  on  a  stage  used  fa 
the  transportation  of  the  mail.  That  it  it 
means  of  the  federal  government  to  carry  inti 
effect  its  constitutional  powers,  and,  const 
quently,  is  not  a  subject  of  State  taxation.  T< 
sustain  this  position  the  cases  of  MeOuOodi  v 
The  State  of  Maryland  (4  Wheat  on.  816),  so 
Dobbin*  v.  The  Commitsionert  of  Erie  Ctmat 
(16  Peters,  485),  were  cited. 

In  the  first  case,  this  court  held  "  that  a  Stat 
government  had  no  *right  to  tax  any  1*1 71 
of  the  constitutional  means  employed  by  tfa 
government  of  the  Union,  to  execute  its  cooxt 
tutional  powers."  And  the  Bank  of  the  Umi 
ed  States  was  held  to  be  a  means  of  the  goi 
ernment.  In  the  second  case,  under  a  genen 
law  of  Pennsylvania  imposing  a  tax  on  a 
officers,  a  tax  was  assessed  on  the  office  hrl 
by  the  plaintiff,  as  captain  of  a  revenue  cutu 
of  the  United  States,  and  this  court  held  thi 
such  law,  so  far  as  it  affected  such  an  office) 
was  unconstitutional  and  void.  The  coo 
say,  "there  is  a  concurrent  right  of  legislatk 
in  the  States  and  the  United  States,  except  i 
both  are  restrained  by  the  Constitution  of  tl 
United  States.  Both  are  restrained  by  expre 
prohibitions  in  the  Constitution ;  and  the  Star 
by  such  as  are  reciprocally  implied  when  U 
exercise  of  a  right  by  a  State  conflicts  with  U 
perfect  execution  of  another  sovereign  povi 
delegated  to  the  United  States.  That  occu 
when  taxation  by  a  State  acts  upon  the  instr 
ments  and  emoluments  and  persons  which  tt 
United  States  may  use  and  employ  as 
and  proper  means  to  execute  their  sovereij 
power." 

Neither  of  these  cases  reach  or  affect  i] 
principle  involved  in  the  case  under  canaille 
ation.     The  officer  of  the  United  States  wi 
considered  as  a  means  or  instrument   of  ti 
government,  and,  therefore,  could  not  be  taif 
by  the  State  as  an  officer.     To  make  that 
the  same  in  principle  as  the  one  before  us,  ti 
officer  must  claim  exemption  from  toll  ■ 
means  of  the  government,  in  passing  over 
toll-bridge  or  turnpike  road  constructed  tr 
State,  or  by  an  association  of  individuals,  uth: 
a  State  law.     The  principle  of  the  other 
equally    inapplicable.      Maryland    taxed 
franchise  of    the  Bank  of    tbe  United  Slat 
and  if  the  law  establishing  that  bunk  wen  cv 
stitutional,  the    franchise  was  no  more  list- 
to  taxation  by  a  State  than  rights  and  pri« 
leges  conferred  on  one  or  more   individual 
under  any  law  of  the  Union.     With  ihe  t 
propriety  a  judge  of  the  United  States  might 
subjected  to  a  tax  by  a  Slate  for  the  <•  \ 
his  judicial  functions.     And  so  of 
officer  and  public  agent.     But  the  court  I 
that  the  stock  in  the  bank  owned  by 
might  be  taxed. 

A  toll  exacted  for  the  passage  over  a  br 
or  on  a  turnpike  road  is  not.  strictly  speak* 
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•  Uz.  It  is  a  compensation  for  a  benefit  con- 
fared.  Money  has  been  expended  in  the  con- 
struction of  the  road  or  bridge,  which  adds 
greatly  to  the  comforts  and  facilities  of  travel- 
ing, and  on  this  ground  compensation  is  de- 
manded. Now,  can  the  United  States  claim 
the  right  to  use  such  road  or  bridge  free  from 
toBf  Can  they  place  locomotives  on  the  rail- 
roads of  the  States  or  of  companies,  and  use 
them  by  virtue  of  their  sovereignty?  Such 
acts  would  appropriate  private  property  for 
public  purposes,  without  compensation;  and 
this  the  Constitution  of  the  Union  prohibits. 

It  is  said,  in  the  argument,  that  as  well  might 
a  revenue  cutter  be  taxed  by  a  State  as  to  im- 
pose a  toll  on  the  stage  which  conveys  the 
nail.  The  revenue  cutter  plies  on  the 
180*]  thoroughfare  of  nations  or  of  the 
State,  which  is  open  to  all  vessels.  But  the 
stage  passes  over  an  artificial  structure  of  great 
-expense,  which  is  only  common  to  all  who  pay 
for  its  use  a  reasonable  compensation.  There 
tan  be  no  difficulty  on  this  point.  At  no  time, 
it  is  believed,  has  the  Postofflce  Department  as- 
-certed  the  right  to  use  the  turnpike  roads  of  a 
Slate,  in  the  transmission  of  the  mail,  free  from 
toll. 

Pennsylvania  stands  pledged  to  keep  the  rood 
in  repair,  by  the  use  of  the  means  stipulated  in 
the  compact.  And  she  has  bound  herself, 
"that  no  change,  alteration,  or  amendment 
shall  ever  be  adopted  that  will  in  anywise  de- 
feat or  affect  the  true  intent  and  meaning  of 
the  Act  of  1881."  In  my  judgment  that  State 
has  in  no  respect  violated  the  compact  by  the 
Act  of  1836.  If  the  mail  stage"  can  be  included 
in  the  exemption  by  the  terms  "  wagon  or  car- 
riage laden  with  the  property  of  the  United 
States,"  still  the  half  toll  on  such  stage  when 
it  contains  passengers,  is  within  the  compact. 
But,  as  has  been  shown,  the  mail  stage  is  not 
included  in  the  exemption,  and,  consequently, 
it  was  liable  to  be  charged  with  full  toll.  The 
State,  therefore,  instead  of  exceeding  its  pow- 
ers under  the  compact,  has  not  yet  exercised 
them  to  the  extent  which  the  Act  of  1881  au- 
thorizes. 

Mr.  Justice  Daniel: 

With  the  profoundest  respect  for  the  opinions 
of  my  brethren,  I  find  myself  constrained  open- 
ly to  differ  from  the  decision  which,  on  behalf 
-of  the  majority  of  the  court,  has  just  been  pro- 
nounced. This  case,  although  in  form  a  con- 
teat  between  individuals,  is  in  truth  a  question 
between  the  government  of  the  United  States 
and  the  government  of  Pennsylvania.  It  is,  to 
a  certain  extent,  a  question  of  power  between 
those  two  governments;  and,  indeed,  so  far  as 
it  is  represented  to  be  a  question  of  compact, 
the  very  consideration  on  which  the  interests 
of  the  federal  government  are  urged  involves 
implications  affecting  mediately  or  directly 
what  are  held  to  be  great'  and  fundamental 
principles  in  our  State  and  federal  systems.  It 
brings  necessarily  into  view  the  operation  and 
-effect  of  the  compact  insisted  upon  as  controlled 
and  limited  by  die  powers  of  both  the  contract- 
ing parties.  In  order  to  show  more  plainly  the 
bearing  of  the  principles  above  mentioned  upon 
The  case  before  us,  they  will  here  be  more  ex- 
plicitly, though  cursorily,  referred  to. 
1     Howard  8. 


I  hold,  then,  that  neither  Congress  nor  the 
federal  government  in  the  exercise  of  all  or  any 
of  its  powers  or  attributes  possesses  the  power 
to  construct  roads,  nor  any  other  description  of 
what  have  been  called  internal  improvements, 
within  the  limits  of  the  States.  That  the  ter- 
ritory and  soil  of  the  several  States  appertain 
to  them  by  title  paramount  to  the  Constitution, 
and  cannot  be  taken,  save  with  the  exceptions 
of  those  portions  thereof  which  might  be  ceded 
for  the  seat  of  the  federal  government  and  for 
sites  permitted  to  be  purchased  for  forts, 
arsenals,  dock  yards,  &c.,  &c.  That  the  pow- 
er of  *the  federal  government  to  ac-  [*181 
quire,  and  that  of  the  States  to  cede  to  that 
government  portions  of  their  territory,  are  by 
the  Constitution  limited  to  the  instances  above 
adverted  to,  and  that  these  powers  can  neither 
be  enlarged  nor  modified  but  in  virtue  of  some 
new  faculty  to  be  imparted  by  amendments  of 
the  Constitution.  I  believe  that  the  authority 
vested  in  Congress  by  the  Constitution  to  es- 
tablish post-roads,  confers  no  right  to  open  new 
roads,  but  implies  nothing  beyond  a  discretion 
in  the  government  in  the  regulations  it  may 
make  for  the  Postofflce  Department  for  the  se- 
lection amongst  various  routes,  whilst  they  con- 
tinue in  existence,  of  those  along  which  it  may 
deem  it  most  judicious  to  have  the  mails  trans- 
ported. I  do  not  believe  that  this  power  given 
to  Congress,  expresses  or  implies  anything  pe- 
culiar In  relation  to  the  means  or  modes  of 
transporting  the  public  mail,  or  refers  to  any 
supposed  means  or  modes  of  transportation  be- 
yond the  usual  manner  existing  and  practiced 
in  the  country,  and  certainly  it  cannot  be  un- 
derstood to  destroy  or  in  anywise  to  affect  the 
proprietary  rights  belonging  to  individuals  or 
companies  vested  in  those  roads.  It  guaranties 
to  the  government  the  right  to  avail  itself  of 
the  facilities  offered  by  those  roads  for  the  pur- 
poses of  transportation,  but  imparts  to  it  no  ex- 
clusive rights — it  puts  the  government  upon  the 
footing  of  others  who  would  avail  themselves 
of  the  same  facilities. 

In  accordance  with  the  principles  above 
stated,  and  which  with  me  are  fundamental,  I 
am  unable  to  perceive  how  the  federal  govern- 
ment could  acquire  any  power  over  the  Cum- 
berland Road  by  making  appropriations,  or  by 
expending  money  to  any  amount  for  its  con- 
struction or  repair,  though  these  appropriations 
and  expenditures  may  have  been  made  with  the 
assent,  and  even  with  the  solicitation  of  Penn- 
sylvania. Neither  the  federal  government 
separately,  nor  conjointly  with  the  State  of 
Pennsylvania,  could  have  power  to  repeal  the 
Constitution.  Arguments  drawn  from  con- 
venience or  inconvenience  can  have  no  force 
with  me  in  questions  of  constitutional  power; 
indeed,  they  cannot  be  admitted  at  all,  for  if 
once  admitted,  they  sweep  away  every  barrier 
erected  by  the  Constitution  against  implied  au- 
thority, and  may  cover  every  project  which  the 
human  mind  may  conceive.  It  matters  not, 
then,  what  or  how  great  the  advantage  which 
the  government  of  the  United  States  may  have 
proposed  to  itself  or  to  others  in  undertaking 
this  road;  such  purposes  or  objects  could  legiti- 
mate no  acts  either  expressly  forbidden  or  not 
plainly  authorized.  If  the  mere  appropriation 
or  disbursement  of  money  can  create  rights  in 

661 


Digitized  by 


Google 


181 


Supbkkb  Court  of  thb  Unitkd  Status. 


the  government,  they  may  extend  this  princi- 

Sle  indefinitely,  and  with  the  very  worst  ten- 
enciee — those  tendencies  would  be  the  tempta- 
tion to  prodigality  in  the  government  and  a 
dangerous  influence  with  respect  to  others. 

In  my  view,  then,  the  federal  government 
could  erect  no  toll-gates  nor  make  any  exaction 
of  tolls  upon  this  road;  nor  could  that  govern- 
ment, in  consideration  of  what  it  had  done  or 
182*J  contributed,  'constitutionally  and  le- 
gally demand  of  the  State  of  Pennsylvania  the 
regulation  of  tolls  either  as  to  the  imposition  of 
particular  rates  or  the  exemption  of  any  species 
of  transportation  upon  it.  As  a  matter  of  con- 
stitutional and  legal  power  and  authority,  this 
appertained  to  the  State  of  Pennsylvania  ex- 
clusively. Independently,  then,  of  any  stipu- 
lations with  respect  to  them,  vehicles  of  the 
United  States,  or  vehicles  transporting  the 
property  of  the  United  States  and  that 
property  itself,  would,  in  passing  over  this 
road,  be  in  the  same  situation  precisely 
with  vehicles  and  property  appertaining  to 
all  other  persons;  they  would  be  subject 
to  the  tolls  regularly  imposed  by  law.  There 
can  be  no  doubt  if  the  road  were  vested 
in  a  company  or  in  a  State,  thateither  the  com- 
pany or  the  State  might  stipulate  for  any  rate 
of  toll  within  the  maximum  of  their  power,  or 
might  consent  to  an  entire  exemption;  and  such 
stipulation,  if  made  for  a  valuable  or  a  legal 
consideration,  would  be  binding. 

The  United  States  may  contract  with  com- 
panies or  with  communities  for  the  transporta- 
tion of  their  mails,  or  any  of  their  property,  as 
well  as  with  carriers  of  a  different  description; 
and  consequently  could  contract  with  the  State 
of  Pennsylvania.  But  what  is  meant  to  be  in- 
sisted on  here  is,  that  the  government  could 
legally  claim  no  power  to  collect  tolls,  no  ex- 
emption from  tolls,  nor  any  diminution  of  tolls 
in  their  favor,  purely  in  consequence  of  their 
having  expended  money  on  the  road,  and  with- 
out the  recognition  by  Pennsylvania  of  that  ex- 
penditure as  a  condition  in  any  contract  they 
might  make  with  that  State.  Without  such 
recognition,  the  federal  government  must  oc- 
cupy the  same  position  with  other  travelers  or 
carriers,  and  remain  subject  to  every  regulation 
of  her  road  laws  which  the  State  could  legally 
impose  on  others. 

This  brings  us  to  an  examination  of  the 
statutes  of  Pennsylvania,  and  to  an  inquiry  in- 
to any  stipulations  which  the  State  is  said  to 
have  made  with  the  federal  government,'  as  de- 
clared in  those  statutes.  That  examination 
will,  however,  be  premised  by  some  observa- 
tions, which  seem  to  be  called  for  on  this  oc- 
casion. These  acts  of  the  Pennsylvania  Legis- 
lature have  been  compared  with  the  acts  of 
other  legislative,  bodies  relative  to  this  road, 
and  it  has  been  supposed  that  the  Pennsylvania 
laws  should  be  interpreted  in  conjunction  with 
those  other  State  laws,  and  farther,  that  all 
these  separate  State  enactments  should  be  taken, 
together  with  the  acts  of  Congress  passed  as 
to  them  respectively,  as  forming  one,  or  as 
parts  of  one  entire  compact  with  the  federal 
government.  I  cannot  concur  in  such  a  view 
of  this  case.  On  the  contrary,  I  must  consider 
each  of  the  States  that  have  legislated  in  re- 
spect to  this  road,  as  competent  to  speak  for 
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herself;  as  speaking  in  reference  to  her  own  ii 
terests  and  policy,   and  independently  of  i 
others;  and  unshackled  by  the  proceeding  < 
any  others.    By  this  rule  of  construction  let  t 
examine  the  statutes  of  Pennsylvania.    It 
.Act  of  April  4th,  1881,  which  may  be  calle 
the  compact  law,  as  it  contains  all  that  Peni 
sylvania  professed  to  undertake.  *be-  [*18l 
gins  by  stating  the  doubts  which  were  enta 
tained  upon  the  authority  of  the  United  SUM 
to  erect  toll-gates  and  to  collect  tolls  on  Ui 
Cumberland  Road;  doubts  which,  with  to 
government  as  well  as  with  others,  seem  to  1st 
ripened  into  certainties,  inasmuch  as,  notwitl 
standing  its  large  expenditures  upon  this  i 
the  government  had  never  exacted  tolls  faj 
traveling  or  for  transportation  upon  it.    Th 
statute  goes  on  next  to  provide,  that  if  the  go* 
eminent  of  the  United  States  will  make  su  " 
farther  expenditures  as  shall  put  the  road  lyin[ 
within  the  limits  of  Pennsylvania  in  complel 
repair,  Pennsylvania  will  erect  toll-gates  i 
collect  tolls  upon  the  road,  to  be  applied  to  1 
repairs  and  preservation  of  it.    The  same 
invests  the  commissioners  it  appoints  to  sup 
intend  the  road,  with  power  to  increase  or  > 
mini&h  the  tolls  to  be  levied:  limiting  the  io-| 
crease  by  the  rates  which  the  State  had  a»j 
thorized  upon  an  artificial  road  that  she  hsfl 
established  from   the  Susquehanna,  opposite 
the   borough    of   Harrisburgt    to   Pittsburg. 
Then  in  the  Act  of  1881  are  enumerated  the 
subjects  of  toll,  and  the  rates  prescribed  as  to 
each  of  those  subjects.    Amongst  the  former 
are   mentioned,  chariots,    coaches,    coachees, 
stages,  wagons,  phaetons,  chaises.    In  the  M 
proviso  to  the  2d  section  it  is  declared,  "that 
no  toll  shall  be  received  or  collected  for  the 
passage  of  any  wagon  or  carriage  laden  with 
the  property  of  the  United  States,  or  any  can- 
non or  military  stores  belonging  to  the  United 
States,  or  to  any  of  the  States  belonging  to  this 
Union,"     On  the  18th  of  June,   1886,  was 
passed  by  the  Legislature  of   Pennsylvania. 
"  An  Act  relating  to  the  tolls  on  that  part  of 
the  Cumberland  Road  which  passes  through 
Pennsylvania."    The  1st  section  of  this  act  is 
in  the  following  words:    "  All  wagons,  car- 
riages, or  other  modes  of  conveyance,  passing 
upon  that  part  of  the  Cumberland  Road  which 
passes  through  Pennsylvania,  carrying  goods, 
cannon,  or  military  stores,  belonging  to  the 
United  States,  or  to  any  individual  State  of  the 
Union,  which  are  excepted  from  the  payment 
of  toll  by  the  second  section  of  an  act  passed 
the  fourth  of  April,  Anno  Domini  eighteen 
hundred  and  thirty-one,  shall  extend  only  so 
far  as  to  relieve  such  wagons,  carriages,  and 
other  modes  of  conveyance,  from  the  payment 
of  toll  to  the   proportional  amount  of  such 
goods  so   carried,   belonging  to    the  United 
States,  or  to  any  of  the  individual  States  of  tbe 
Union;  and  that  in  all  cases  of  wagons,  car- 
riages, stages,  or  other  modes  of  conveyance, 
carrying  the  United  States  mail,  with  passes 
gers  or  goods,  such  wagon,  stage,  or  other  mode 
of  conveyance,  shall  pay  half  toll  upon  such 
modes  of  conveyance. 

Upon  the  construction  to  be  given  to  the  1st 
and  2d  sections  of  the  statute  of  1881,  and  tc 
the  1st  section  of  the  statute  of  1886.  depend* 
the  decision  of  the  case  before  us.    By  the  de- 
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faadant  in  error  it  is  insisted  that,  by  the  sec- 
tions of  the  Act  of  1881  above  cited,  stages  or 
stage-coaches,  transporting  the  mail  or  the 
United  States,  are  wholly  exempted  by  com- 
pact from  the  payment  of  tolls,  although  the 
mails  may  constitute  but  a  small  portion  of 
184*]  their  lading;  and  'those  vehicles  may 
be  at  tbe  same  time  freighted  for  the  exclusive 
profit  of  the  mail  contractors,  with  any  number 
of  passengers,  or  with  any  quantity  of  baggage 
or  goods,  which  can  be  transported  in  them, 
consistently  with  the  transportation  of  the 
mail;  and  that  the  1st  section  of  the  Act  of 
1836,  which  declares  that  "  in  all  cases  of  wag- 
ons, carriages,  stages,  or  other  modes  of  con- 
veyance, carrying  the  United  States  mail,  with 
passengers  or  goods,  such  wagon,  stage,  or 
other  mode  of  conveyance,  shall  nay  half  toll 
upon  such  mode  of  conveyance,"  is  a  violation 
of  the  compact.  Let  us  pause  here,  and  in- 
quire what  was  the  natural  and  probable  pur- 
pose of  the  exemption  contained  in  the  Act  of 
1831?  Was  that  exemption  designed  as  a  priv- 
ilege or  facility  to  the  government,  or  as  a 
donation  for  private  and  individual  advantage? 
Common  sense  would  seem,  to  dictate  the  reply, 
that  the  former  only  was  intended  by  the  law ; 
and  even  if  the  privilege  or  facility  to  the  gov- 
ernment could  be  best  secured  by  associating  it 
with  individual  profit,  certainly  that  privilege 
or  facility  could,  on  no  principle  of  reason  or 
fairness,  be  so  sunk,  so  lost  sight  of,  so  entirely 
perverted,  as  to  make  it  a  mean  chiefly  of  im- 
position and  gain  on  the  part  of  individuals, 
and  the  cause  of  positive  and  serious  public 
detriment;  and  such  must  be  the  result  of  tbe 
practica* contended  for  by  the  defendants  in 
error,  aw  it  would  tend  to  impede  the  celerity 
of  transportation,  and  to  destroy  the  road  itself, 
by  withholding  the  natural  and  proper  fund 
for  its  maintenance.  Passing,  then,  from  what 
b  believed  to  be  the  natural  design  of  these 
enactments,  let  their  terms  and  language  be 
considered.  By  those  of  the  2d  section  of  the 
law  of  1831,  every  stage  or  wagon  is  made  ex- 
pressly liable  to  toll,  without  regard  to  the  sub- 
jects it  might  transport,  and  without  regard  to 
the  ownership  of  the  vehicle  itself.  The  terms 
of  the  law  are  universal;  they  comprehend  all 
stages  and  all  wagons;  they  would  necessarily, 
therefore,  embrace  all  stages  and  wagons  of  the 
United  States,  or  the  like  vehicles  of  others  car- 
rying the  property  of  the  United  States  or  of 
private  persons.  If,  then,  either  the  vehicles 
of  the  United  States,  or  of  others  carrying  the 
property  of  the  United  States,  have  been  with- 
drawn from  the  operation  of  the  Act  of  1831, 
this  can  have  been  done  only  by  force  of  the 
3d  proviso  of  the  2d  section  of  that  act.  The 
proviso  referred  to  declares  that  no  toll  shall 
"be  collected  for  the  passage  of  any  wagon  or 
carriage  laden  with  the  property  of  the  United 
States,"  &c.,  Ac.  Can  this  proviso  be  under- 
rtood  as  exempting  stages,  whether  belonging 
to  the  government  or  to  individuals,  which 
were  intended  purposely  to  carry  the  mail?  It 
is  not  deemed  necessary,  in  interpreting  this 
proviso,  to  discuss  the  question,  whether  the 
United  States  have  a  property  in  mails  which 
•her  carry.  It  may  be  admitted  that  tbe  Unit- 
ed States  and  all  their  contractors  have  in  the 
mails  that  property  which  vests  by  law  in  all 
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common  carriers;  it  may  be  admitted  that  the 
United  States  have  an  interest  in  the  mails 
even  beyond  this.  These  admissions  do  not 
vary  the  real  inquiry  here,  *which  is,  [*185 
whether  by  this  proviso  the  mails  of  the  United 
States,  or  the  carriages  transporting  them,  were 
intended  to  be  exempted  from  tolls.  This  law, 
like  every  other  instrument,  should  be  inter- 
preted according  to  tbe  common  and  received 
acceptation  of  its  words;  and  artificial  or  tech- 
nical significations  of  words  or  phrases  should 
not  be  resorted  to,  except  when  unavoidable, 
to  give  a  sensible  meaning  to  the  instrument 
interpreted ;  or  when  they  may  be  considered 
as  coming  obviously  within  the  understanding 
and  contemplation  of  the  parties.  According 
to  this  rule  of  interpretation,  what  would  be 
commonly  understood  by  "  the  property  of  the 
United  States,"  or  by  the  phrase  "wagons  and 
carriages  laden  with  the  property  of  the  United 
States  ?  Would  common  intendment  apply 
those  terms  to  the  mail  of  the  United  States,  or 
to  vehicles  carrying  that  mail?  The  term 
"mail"  is  perhaps  universally  comprehended 
as  being  that  over  which  the  government  has 
the  management  for  the  purposes  of  convey- 
ance and  distribution;  ana  it  would  strike  the 
common  understanding  as  something  singular 
to  be  told  that  the  money  or  letters  belonging 
to  the  citizen,  and  for  the  tranportation  of 
which  he  pays,  was  not  his  property,  but  was 
the  property  of  the  United  States.  The  term 
"  mail,"  then,  having  a  meaning  clearly  defined 
and  universally  understood,  it  is  conclusive  to 
my  mind  that  in  a  provision  designed  to  ex- 
empt that  mail,  or  the  vehicle  for  its  transpor- 
tation, the  general  and  equivocal  term  "prop- 
erty "  would  not  have  been  selected,  but  the 
terms,  "  mail,"  and  "  stages  carrying  the  mail "  ' 
— terms  familiar  to  all — would  have  been  ex- 
pressly introduced. 

Further  illustration  of  the  language  and  ob- 
jects of  the  Legislature  of  Pennsylvania  may 
be  derived  from  the  circumstance,  that,  in  the 
law  of  1881,  they  couple  the  phrase  "  property 
of  the  United  States  with  "property  of  the 
States."  The  same  language  is  used  in  refer- 
ence to  both ;  they  are  "both  comprised  in  the 
same  sentence;  the  same  exemption  is  extended 
to  both.  Now,  the  States  have  no  mails  to  be 
transported.  It  then  can  by  no  means  follow, 
either  by  necessary  or  plausible  interpretation, 
that  by  "property  of  the  United  States"  was 
meant  the  "  mails  of  the  United  States."  any 
more  than  by  "  property  of  the  States  "  was 
meant  the  "mails"  of  those  States;  on  the 
contrary,  it  seems  far  more  reasonable  that  the 
Legislature  designed  to  make  no  distinction 
with  regard  to  either,  but  intended  that  the 
term  "  property  "  should  have  the  same  signifi- 
cation in  reference  both  to  State  and  federal 
governments. 

In  the  acceptation  of  the  term  "property," 
insisted  on  for  the  defendants  in  error,  the 
mails  committed  to  the  contractor  are  the  prop- 
erty of  that  contractor  also.  Yet  it  would 
hardly  have  been  contended  that  in  a  provision 
for  exempting  the  "property  "of  a  mail  con- 
tractor from  tolls,  either  a  vehicle  belonging  to 
tbe  United  States,  and  in  the  use  of  such  a 
contractor,  or  the  mail  which  he  carried  in  it, 
would  be  so  considered  as  his  properly  as  to 

56ft 


Digitized  by 


Google 


185 


Supreme  Court  of  the  United  States. 


18*5 


bring  them  within  that  exemption;  yet  such  is 
the  conclusion  to  which  the  interpretation  con- 
186*1  tended  *for  by  the  defendants  would 
inevitably  lead.  That  construction  I  deem  to 
be  forced  and  artificial,  and  not  the  legitimate 
interpretation  of  the  statute,  especially  when  I 
consider  that  there  are  various  other  subjects 
of  property  belonging  to  the  United  States,  and 
belonging  to  them  absolutely  and  exclusively, 
which  from  their  variety  could  not  well  be 
specifically  enumerated,  and  which,  at  some 
period  or  other,  it  might  become  convenient  to 
the  government  and  beneficial  to  the  country 
to  transport  upon  this  road.  But  if,  by  any 
interpretation,  the  words  "  wagon  or  carriage 
laden  with  the  property  of  the  United  States" 
can  be  made  to  embrace  stages  carrying  the 
mail,  and  employed  purposely  for  that  service, 
they  surely  cannot,  by  the  most  forced  con- 
struction, be  made  to  embrace  stages  laden 
with  everything  else,  by  comparison,  except 
the  mail  of  the  United  States,  and  in  which 
the  mail  was  a  mere  pretext  for  the  transporta- 
tion of  passengers  and  merchandise,  or  prop- 
erty of  every  description  and  to  any  amount 
free  of  toll.  Theymust  at  all  events  be  laden 
with  the  mail.  The  term  "laden"  cannot  be 
taken  here  as  a  mere  expletive,  nor  should  it 
be  wrested  from  its  natural  import — be  made 
identical  in  signification  with  the  terms  "  car- 
rying "or  "transporting."  Such  a  departure 
would  again  be  a  violation  of  common  intend- 
ment, and  should  not  be  resorted  to ;  and  the 
abuses  just  shown,  which  such  a  departure 
would  let  in  and  protect,  furnish  another  and 
most  cogent  reason  why  the  common  accepta- 
tion of  the  phrase,  "  property  of  the  United 
States,"  should  be  adhered  to.  Fairness  and 
equality  with  respect  to  all  carriers  and  travel- 
ers upon  this  road,  and  justice  to  the  State 
which  has  undertaken  to  keep  it  in  repair 
from  the  tolls  collectable  upon  it,  require  this 
adherence. 

If  the  interpretation  here  given  of  the  Act 
of  1881  be  correct,  then  admitting  that  act  to 
be  a  compact  between  Pennsylvania  and  the 
United  States,  the  former  has, by  the  1st  section 
of  the  Act  of  1886,  infracted  no  stipulation  in 
that  compact.  Pennsylvania  never  did,  accord- 
ing to  my  understanding  of  her  law  of  1881, 
agree  to  the  exemption  from  tools  for  stages, 
wagons,  or  vehicles  of  any  kind,  intended  for 
carrying  the  mails  of  the  United  States.  These 
stood  upon  the  like  footing  with  other  car- 
riages. If  this  be  true,  then  by  the  Act  of 
1886,  in  which  she  has  subjected  to  half  tolls 
only,  stages,  wagons,  &c.,  carrying  the  mails, 
and  at  the  same  time  transporting  passengers 
or  goods,  so  far  from  violating  her  compact,  or 
inflicting  a  wrong  upon  the  government  or 
upon  mail  contractors,  that  State  has  extended 
to  them  a  privilege  and  an  advantage  which, 
under  the  3d  proviso  of  the  Act  of  1881,  they 
did  not  possess. 

My  opinion  is,  that  the  plaintiff  in  the 
court  below  had  an  undoubted  right  of  re- 
covery. 


Cited -3  How., 
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•LESSEE  OF  ANGELICA  CROG-  [*1«7 
HAN  et  al..  Plaintiff, 
v. 
JOHN  NELSON,  Defendant. 

Mittaku  in  entry  of  land  corrected  to  at  to  tang 
out  intention*  of  locator. 

In  making  an  entry  of  land,  where  mistakes  oc- 
cur which  are  occasioned  by  the  Impracticability 
of  ascertaining  the  relative  positions  of  the  object! 
called  for,  the  court  will  correct  those  mistakes  so 
as  to  carry  out  the  intentions  of  the  locator. 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  between  the  judges  of  the  court 
below.  It  was  an  ejectment  brought  in  tbe 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

The  case  was  this: 

On  the  16th  of  August,  1784,  William  Crog- 
han,  under  whom  the  plaintiff  claimed  title, 
made  the  following  entry:  "William  Croghan. 
assignee,  enters  1 ,000  acres  of  land,  part  of  a 
military  warrant.  No.  8023.  beginning  at  a  fork 
of  Mayfleld  Creek,  about  two  miles  bv  wster 
above  Fort  Jefferson,  where  a  branch,  occa- 
sioned by  the  high  waters  from  the  Mississippi, 
runs  out  of  said  creek, and  at  high  water  empties 
into  the  river  at  the  upper  end  of  the  iron  banks: 
from  said  beginning  500  poles,  when  reduced 
to  a  straight  line;  and  then  off  from  the  branch 
towards  Tthe]  Mississippi  on  a  line  parallel  to 
Mayfleld  Creek,  until  a  line  from  the  extremity 
of  said  line,  parallel  with  the  first  line,  will 
strike  Mayfleld  Creek.to  include  the  quantity." 

On  the  29th  of  November,  1826,  a  patent  was 
issued  to  Croghan  by  the  Governorof  BhHucky, 
which  described  the  land  as  follows.  'Begin- 
ning at  a  fork  of  Mayfleld  Creek.occaMoncd  by 
high  water  from  the  Mississippi  River,  and 
which  creek  or  bayou  empties  into  the  Mississippi 
at  the  upper  end  of  the  iron  banks,  on  a  wal- 
nut, sweet  gum,  and  ash,  standing  on  the  west 
bank  of  the  creek;  running  thence  down  tbe 
bayou  or  branch  aforesaid  with  the  meanders 
thereof,  8.  18°  W.  184  poles,  8.  36°  W.  200 
poles,  S.  48°  W.  72  poles,  S.  18°  W.  14  poles, 
8. 18°  W.  54  poles.  S.  30°  W.  120  poles;  thence 
8.  110  poles,  to  two  ash  trees,  a  hackberry  and 
red  bud  on  the  west  bank  of  the  bayou;  thence 
N.  75°  W.  206  poles,  to  an  elm,  a  sycamore.and 
box  elder  on  the  bank  of  the  Mississippi  River; 
thence  up  the  same,  with  its  meanders,  and 
binding  on  it  at  low  water-mark,  N.,  &c..  &c, 
to  a  walnut  and  two  cottonwood  trees  at  the 
mouth  of  Mayfleld  Creek ;  thence  up  the  creek, 
with  the  several  meanders  thereof,  and  binding 
on  the  same  at  low  water-mark,  &c,  &c.,  to 
the  beginning." 

In  1830,  Nelson  took  out  a  patent  for  tbe 
fractional  northwest  quarter  of  section  88,  Ac, 
containing  103  acres. 

The  whole  dispute  being  one  of  location,  it 
is  impossible  to  understand  the  opinion  of  the 
court  without  a  map  or  diagram. 

Note.— Reference  in  deed  to  recorded  pint.  Pant 
evidence  to  explain  and  llmtt.or  ta  show  mutakt.  Sec 
note  to  Mclver  v.  Walker,  9  Crunch,  173. 

A*  to  patents  fnr  lands,  and  errors  hi  mrvey*  ani 
description*  of,  see  note  to  Watts  v.  Lindsey.  J 
Wheat.,  158. 

Howard  S. 
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188*]  *A,  B,  C,  D,  is  the  survey  made  for 
Croghan.  A  being  the  beginning  station,  and 
D  the  mouth  of  Mayfleld  Creek.    The  defend- 


ant contended  that  the  plaintiff's  tine  should 
ran  from  B  to  E,  and  from  £  to  D,  in  which 
case  it  is  manifest  that  it  would  not  include  the 
189*]  *land  granted  to  Nelson,  the  line  B  E 
being  parallel  to  a  line  drawn  from  A  to  D. 

Upon  the  trial.the  counsel  for  the  defendants 
uked  the  court  to  instruct  the  jury,  that  "if 
they  believe  from  the  evidence  that  the  course 
of  Mayfleld  Creek,  from  A  to  D,  is  correctly 
laid  down,  then  the  line  from  B  towards  the 
Mississippi  River  should  be  run  parallel  to  that 
to  conform  to  the  entry;  and  if,  in  running  that 
parallel  line,  they  shall  believe  from  the  evi- 
dence that  the  improvement  of  the  defendants 
it  left  oat,  they  ought  to  find  for  the  defendants. 
Bat  the  court  were  divided  in  opinion  on  the 
point,  whether  the  second  line  called  for  in  the 
entry  should  run  from  B  to  E,  or  whether  the 
line  from  B  to  C  should  be  taken, and  recognized 
*s  the  true  and  proper  line,  it  being  the  line 
on  which  the  patent  was  founded.  One  judge 
bring  of  opinion  that  for  all  the  land  south  and 
west  of  a  line  from  B  to  E  the  patent  was  void, 
and  the  other  judge  being  of  a  contrary  opinion. 

Upon  this  point,  the  case  came  up. 

It  was  argued  by  Mr.  Underwood,  for 
Croghan's  heirs,  who  contended  that  the  entry 
was  "  precise  enough  for  others  to  locate  other 
warrants  with  certainty  on  the  adjacent  reridu- 
**,"  as  required  by  the  Act  of  1779.  The  fork 
Howard  8. 


of  the  creek  being  found,  it  would  be  easy  for 
a  subsequent  locator  to  run  the  line  to  B.  Ar- 
rived there,  and  desiring  to  locate  the  "adjacent 
residuum"  below,  I  think  he  has  the  means  of 
knowing  and  ascertaining'  "precisely"  the 
course  which  Croghan's  line  from  1}  towards  the 
Mississippi  must  pursue,  and  the  distance  in 
that  direction. 

Entries  for  land  are  addressed  to  the  com- 
mon good  sense  of  those  engaged  in  appropriat- 
ing the  vacant  domain,  and  are  to  be  "  special 
and  precise,"  so  that  subsequent  locators  shall 
not  be  deceived  or  deluded  to  their  injury. 

An  entry  is  to  be  understood  and  taken  as  it 
would  have  been  understood  on  the  day  it  was 
made.  (See  1  Bibb,  85,  84;  2  Bibb,  105;  Hardin, 
287.) 

Rectangular  figure  is  not  to  be  departed  from 
without  a  strong  indication  of  a  contrary  intent. 
(2  Bibb,  120;  see,  also,  cases  referred  to  under 
the  29th  rule,  in  the  index  to  8  Bibb,  under  the 
head  Entries.) 

A  locator  is  not  bound  to  give  the  best  pos- 
sible description,  but  it  should  be  certain  to  a 
common  intent,  and  not  misleading.  (2  Bibb, 
144;  1  Bibb,  78,  64.) 

With  these  rules  in  the  mind  of  a  subsequent 
locator,  wishing  to  ascertain  the  exact  position 
of  Croghan's  1,000  acres,  and  with  the  entry 
before  film,  let  us  examine  how  he  would  pro- 
ceed and  reason  upon  the  subject.  He  could 
not  know  the  exact  position  of  the  lines  with- 
out making  a  survey  of  the  entry;  but  that  is 
equally  true  in  respect  to  every  entry.no  matter 
how  special.  He  would  know  that  the  [*  190 
natural  objects  called  for  were  to  constitute 
boundaries  of  the  survey,  when  made.  Thus.a 
subsequent  locator  would  know,  by  inspecting 
the  entry,  that  the  branch  down  towards  the 
iron  banks  from  the  fork  of  the  creek  at  A,  up- 
on the  plat,  to  a  point  500  poles,  when  reduced 
to  a  straight  line,  from  the  beginning,  consti- 
stuted  part  of  the  boundary.  He  would  also 
know  that  Mayfleld  Creek,  from  the  fork  at  A 
down  towards  its  mouth,  constituted  another 
portion  of  the  boundary.  With  this  knowledge, 
he  would  find  no  difficulty  in  locating  the  ad- 
jacent reattfuttfli.lyingeastwardly  of  the  branch 
and  the  creek,  without  interfering  with  Crog- 
han's entry.  Conceding  that  a  subsequent  lo- 
cator would  be  ignorant  of  the  true  course  of 
the  line  from  B  upon  the  plat  towards  the  Mis- 
sissippi River,  until  a  survey  was  actually  made, 
still,  if  he  desired  to  enter  the  land  west  of  the 
branch  below  Croghan's  entry,  and  adjoining 
Croghan's  tract,  he  could  have  done  so  with 
perfect  safety  by  calling  to  adjoin  Croghan. 
without  giving  the  course.  If  a  subsequent 
locator  wished  to  enter  land  below  the  mouth 
of  Mayfleld  Creek,  lying  between  the  river  and 
Croghan's  entry,  supposing  there  might  be 
land  thus  situated  not  covered  by  Croghan's 
entry,  he  would  find  no  difficulty  in  making 
such  an  entry  without  interfering  with  Croehan, 
by  calling  to  bind  on  Croghan  and  the  river. 
Thus  it  is  manifest  that  the  "  adjacent  residu- 
um," in  the  language  of  the  Act  of  1779,  all 
around  Croghan's  entry,  might  have  been  ap- 
propriated by  a  subsequent  locator,  without  in- 
terfering with  Croghan's  entry.  I,  therefore, 
insist  it  is  "  certain  to  a  common  intent,  and 
not  misleading,"  in  the  judicial  language  of  the 
appellate  court  of  Kentucky.  A  better  descrip- 
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tion  than  that  given  will  therefore  not  be  re- 
quired. 

Mr.  Underwood  then  proceeded  to  argue,  that 
the  line  from  B  should  run,  not  parallel  with 
that  part  of  the  creek  between  A  and  the  mouth 
of  it,  but  parallel  with  the  general  course  of 
the  stream,  including  the  part  above  A,  because 
this  would  include  only  885  acres,  and  the  lo- 
cator's intention  wad  to  enter  1,000. 

He  then  referred  to  a  number  of  Kentucky 
cases  to  show  that  the  intention  of  the  locator 
must  be  carried  out,  &c.,  &c. 

Mr.  Justice  McKint.ey  delivered  the  opinon 
of  the  eourt: 

This  is  a  case  certified  to  this  court  from  the 
Circuit  Court  for  the  District  of  Kentucky. 

The  plaintiffs  brought  an  action  of  ejectment, 
in  that  court,  against  the  defendants;  and  to 
support  their  action,  they  read  to  the  jury  a 
patent  for  one  thousand  acres  of  land,  granted 
by  the  State  of  Kentucky  to  Charles  Croghan, 
bearing  date  the  20th  of  November,  1836,  and 
proved  title  in  themselves  by  the  will  of  the 
said  Charles  Croghan.  The  plat  marked  A  was 
shown  to  the  jury;  and  the  surveyor  proved 
that  the  fork  of  Mayfield  Creek.at  the  letter  A, 
was  correctly  laid  down;  that  five  hundred 
poles,  on  a  straight  line,  on  the  branch  leading 
from  Mayfield  Creek,  would  extent  the  line  to 
101*]  letter  B,  on  *the  plat,  where  one  of  the 
patent  corners  was  found;  and  that  the  plat 
truly  represented  the  land  granted  by  the 
patent. 

The  defendant  then  read  the  following  entry 
of  William  Croghan,  assignee,  for  1,000  acres, 
dated  16th  of  August,  1784,  on  which  the 
patent  is  founded,  to  wit:  "  William  Croghan, 
assignee,  enters  1,000  acres  of  land,  part  of  a 
military  warrant,  No.  2033,  beginning  at  a 
fork  of  Mayfield  Creek,  about  two  miles  by 
water  above  Fort  Jefferson,  where  a  branch, 
occasioned  by  the  high  waters  from  the  Mis- 
sissippi, runs  out  of  said  creek,  and  at  high 
water  empties  into  the  river  at  the  upper  end 
of  the  iron  banks;  from  said  beginning  600 
poles,  when  i educed  to  a  straight  line;  ana  then 
off  from  the  branch  towards  the  Mississippi,  on 
a  line  parallel  to  Mayfield  Creek,  until  a  line 
from  the  extremity  of  said  line,  parallel  with 
the  first  line,  will  strike  Mayfield  Creek,  to  in- 
clude the  quantity." 

The  defendants  then  offered  in  evidence  a  pat- 
ent from  the  State  of  Kentucky  to  Hugh  Nel- 
son, for  108  acres  of  land,  bearing  date  the  17th 
of  December,  1880;  and  proved  by  the  surveyor 
that  the  beginning  of  the  entry  was  at  A,  on 
the  plat,  and  that  the  end  of  the  first  line  was 
at  B,  and  if  a  line  was  run  from  B  towards  the 
Mississippi  River,  in  a  direction  parallel  with 
the  general  course  of  Mayfield  Creek,  for 
twelve  miles  above  the  fork  at  A,  it  would  be 
the  red  line  extending  from  the  letter  B  to  the 
Mississippi  River  at  F.  It  was  also  proved, 
if  a  line  were  run  from  the  corner  at  B  parallel 
with  Mayfield  Creek,  below  the  fork,  to  the 
letter  D,  ,at  the  mouth  of  the  Creek,  it  would 
run  from  B  to  E,  and  leave  out  the  land 
claimed  by  the  defendants.  The  surveyor  also 
proved  that  the  various  lines  on  the  put  were 
correctly  laid  down  from  actual  survey. 

"The  counsel  for  the  defendants  then 
prayed  the  court  to  instruct  the  jury,  if  they 

we 


believe,  from  the  evidence,  that  the  course  of 
Mayfield  Creek  from  A  to  D  is  correctly  hid 
down,  then  a  line  from  B  towards  the  Missis- 
sippi River  should  be  run  parallel  to  that  line, 
to  conform  to  the  entry;  and  if,  in  running  that 
parallel  line,  they  shall  believe,  from  the  evi- 
dence, that  the  improvement  of  the  defendants 
is  left  out,  they  ought  to  find  for  the  defend- 
ants. But  the  court  were  divided  in  opinion 
on  the  point,  whether  the  second  line  called 
for  in  the  entry  should  run  from  B  to  E,  or, 
whether  the  line  from  B  to  C  should  be  taken 
and  recognized  as  the  true  and  proper  line,  it 
being  the  line  on  which  the  patent  was  founded. 
One  of  the  judges  being  of  the  opinion  that 
for  all  the  land  south  and  west  of  a  line  from 
B  to  E  the  patent  was  void;  and  the  other 
judge  being  of  a  contrary  opinion.  They 
were  also  divided  in  opinion,  for  the  foregoing 
reasons,  whether  the  foregoing  instructions 
ought  to  be  given  or  refused." 

By  a  statute  of  Kentucky,  passed  the  26th 
of  December,  1820,  it  is  required  that  all  sur- 
veys thereafter  to  be  made  on  entries  west  of 
Tennessee  River  should  be  run  according  to 
the  calls  of  the  entry.  And  "  to  enable  the 
register  to  ascertain  whether  the  survey  is 
made  according  to  entry,  a  copy  of  the  entry 
shall  be  returned  to  the  register's 'office,  [*192 
with  the  plat  and  certificate  of  survey:  and 
any  patent  issuing  on  a  survey  made  contrary 
to  the  location  shall  be  void  to  all  intents  and 
purposes,  so  far  as  the  same  may  be  different 
and  variant  from  the  location."  The  survey 
in  this  case  was  made  on  the  5th  day  of  No- 
vember, 1825;  and  the  patent  under  which  the 
defendants  claim,  dated  the  17th  day  of  De- 
cember, 1830,  was  granted  for  land  sold  by  the 
State  subsequent  to  the  date  of  the  patent 
under  which  the  plaintiffs  claim  title,  and 
which  covers  part  of  the  land  claimed  by  the 
defendants.  This  brings  in  question  the  le- 
gality of  the  survey,  and  the  construction  of 
the  entry  on  which  it  was  made,  and  leads  to  an 
examination  of  the  points  certified  for  oar  de- 
termination. 

But.  before  we  enter  on  that  duty,  it  will  be 
proper  to  consider  the  circumstances  in  which 
the  locator  was  placed  when  he  made  the  entry. 
It  was  proved  in  the  Circuit  Court  that  along 
this  branch  there  was  a  very  dense  cane  brake, 
and  the  greater  part  of  the  land  covered  by  the 
patent  is  still  a  dense  cane  brake.  It  was  also 
proved,  that  a  line  run  parallel  with  the  gen- 
eral course  of  Mayfield  Creek,  for  twelve  miles 
above  the  fork,  and  crossing  the  branch,  at  the 
termination  of  the  500  poles,  from  A  to  B,  on 
the  plat,  would  strike  the  Mississippi  River  at 
F,  on  the  plat,  a  considerable  distance  below 
the  corner  called  for  in  the  patent  at  the  letter 
C.  And  it  appears  by  the  plat  that  the  creek 
continues  to  run  nearly  the  same  coarse  for 
800  or  400  yards  below  the  fork,  and  then  runs 
north  of  northwest  for  about  800  poles.  Now, 
we  have  a  right  to  infer,  from  the  facts  proved, 
that  all  the  land  included  in  Crogban's  patent. 
and  all  the  river  bottom  above  Mayfield  Creek, 
at  the  date  of  the  entry,  was  a  dense  cane 
brake;  because,  if  an  object,  permanent  in  its 
nature,  is  proved  to  exist  at  the  time  of  the 
trial,  it  is  fair  to  infer  that  it  existed  at  the 
time  the  entry  was  made.  (Orochet  v.  Ormnuv. 
4  Bibb,  R.,  158.)    The  history  and  topography 
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of  the  great  valley  of  the  Mississippi  proves 
satufactorily  that  where  there  is  a  cane  brake 
now  there  was  one  sixty  years  ago;  and  this 
fairly  induces  the  belief  that  the  cane  upon  the 
rich  and  alluvion  lands  is  coeval  with  the  old- 
est trees  of  the  forest.  As  the  locator  had  the 
means  of  ascertaining  the  course  of  May- 
field  Creek  above  the  fork,  where  it  ran  across 
the  high  lands,  and  where  there  was  no  cane, 
it  is  reasonable  to  suppose,  from  the  calls  of 
the  entry,  that  he  believed  that  Mayfleld  Creek, 
below  the  fork,  ran  nearly  at  right  angles  to 
the  branch  in  its  general  course  to  the  river. 
And  he  had  a  right,  from  the  circumstances, 
also  to  believe  that  the  distance  from  the  fork 
of  the  creek  to  the  river  was  about  two  miles, 
when  in  fact  it  was  less  than  one  mile. 

It  is  obvious  from  these  circumstances,  and 
the  calls  of  the  entry,  that  the  locator  believed 
the  survey  to  be  made  upon  it  would  approach 
as  near  to  a  parallelogram  as  the  irregularity 
of  the  two  natural  boundaries  would  permit 
193*]  We  are  led  to  the  conclusion,  'therefore, 
that  these  mistakes  were  all  occasioned  by  the 
impracticability  of  ascertaining  the  relative  po- 
sitions of  the  objects  called  for,  and  the  course 
and  distances  of  the  lines  necessary  to  include 
the  quantity  of  land  specified  in  the  entry. 
Bat  mistakes  of  this  character  have  been  cor- 
rected, as  far  as  practicable,  by  the  courts  of 
Kentucky,  in  giving  construction  to  entries, 
and  particularly  in  two  recent  cases  like  this 
between  military  claims  and  purchases  from 
the  State.  (Ray*  v.  Wood*,  and  Daniel,  <tc.,  v. 
AOuon,  2  B.  Monroe's  Rep.,  224.)  Keeping 
these  mistakes  in  view,  we  will  proceed  to  give 
construction  to  the  entry.  The  call  to  run 
from  the  termination  of  the  base  line  at  B,  500 
poles  from  the  fork  of  the  creek  at  A,  and  off 
from  the  branch  towards  the  Mississippi  on  a 
line  parallel  to  Mayfleld  Creek,  until  a  line 
from  the  extremity  of  said  line,  parallel  with 
the  first  line,  will  strike  Mayfleld  Creek,  to  in- 
clude the  quantity,  presupposes  that  a  line  from 
the  termination  of  the  base  line  on  the  branch, 
parallel  with  Mayfleld  Creek,  to  include  the 
quantity,  would  terminate  before  it  reached  the 
river,  otherwise  the  locator  would  have  called 
to  run  to  the  river.  But  it  was  found,  when 
they  made  the  survey,  that  the  whole  area, 
bounded  by  the  branch,  from  the  termination 
of  the  500  poles,  Mayfleld  Creek  to  its  mouth, 
and  the  Mississippi  River,  down  to  the  letter 
E,  the  point  where  a  line  running  from  the 
termination  of  the  base  line,  parallel  to  May- 
field  Creek,  strikes  the  river,  would  include  but 
887  acres,  and  when  reduced  to  straight  lines, 
would  present  a  rhomboidal  figure,  with  two 
extremely  acute,  and  two  extremely  obtuse 
angles,  iigfrw*  of  the  figure  which  must  have 
been  in  the  mind  of  the  locator  when  he  made 
the  entry.  We  might,  therefore,  upon  the  au- 
thority of  the  cases  referred  to  in  2  B.  MonroVs 
Rep.,  sustain  the  survey  on  the  ground  of  the 
mistakes  of  the  locator,  evidently  made  under 
the  influence  of  causes  well  calculated  to  mislead 
him.  But  there  are  other  reasons  and  other 
authorities  upon  which  this  entry  and  survey 
may  be  sustained.  It  is  a  well  setted  rule  of 
construction,  that  where  there  are  calls  in  an  en- 
try repugnant  to  each  other,  those  which  are  in- 
eoaststent  with  the  main  intention  of  the  lo- 
cate, manifested  by  the  words  of  the  entry, 
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shall  be  rejected  to  give  effect  to  the  entry. 
For  example,  distance  shall  prevail  over  course, 
where  it  appears  by  other  calls  in  the  entry  the 
course  has  been  mistaken.  (Smith  v.  Harrow, 
etal.,  1  Bibb.  104.)  A  call  to  include  a  natu- 
ral object  will  prevail  over  a  mistaken  distance 
called  for  to  reach  the  object.  (Preebkv.  Van- 
hooter,  2  Bibb,  118;  Mclverv.  Walker  et  al., 
9  Cranch,  178.)  Testing  the  entry  by  these 
rules,  has  it  been  properly  surveyed? 

Three  of  the  lines  are  natural  and  permanent 
boundaries,  except  the  line  on  the  river,  which 
may  be  extended  in  length ;  the  fourth  is  arti- 
ficial and  movable.  It  has  been  already  shown 
that  a  line  from  the  termination  of  the  line  on 
the  branch,  at  B,  to  the  river  at  £,  and  thence 
up  the  river  to  the  mouth  of  Mayfleld  Creek, 
will  not  'include  the  quantity  of  land  [*  194 
called  for  in  the  entry.  If  it  is  practicable,  by 
a  reasonable  construction  of  the  entry,  to  give 
the  whole  quantity  of  land  called  for,  it  is  the 
duty  of  the  court  to  give  such  construction.  The 
mistakes  referred  to  have  defeated  the  inten- 
tions of  the  locator,  no  doubt,  as  to  the  figure 
of  the  survey;  but,  like  all  prudent  locators, 
he  provided,  as  far  as  he  could,  against  the  in- 
fluence of  such  mistakes,  by  requiring  that  the 
two  last  lines  of  the  survey  should  be  so  run 
as  to  include  the  quantity  of  land  called  for  in  the 
entry.  To  these  two  lines  he  gave  course,  but 
gave  no  specific  distance  to  either,  that  they 
might  be  run  long  enough  to  include  the  quan- 
tity. The  first  of  these  lines  was  to  run  from 
the  termination  of  the  base  line  at  B,  "off 
from  the  branch  towards  the  Mississippi,  on  a 
line  parallel  to  Mayfleld  Creek,"  but  no  specific 
distance  is  given,  nor  is  any  natural  object 
called  for  as  the  termination  of  this  line.  Its 
termination  was  to  be  governed,  therefore,  by 
the  relative  positions  of  the  objects  previously 
called  for,  and  the  actual  distance  of  the  line, 
on  the  branch,  from  the  river,  and  by  the  nec- 
essary course  and  distance  that  the  first  and 
second  of  these  two  lines  should  run  to  include 
the  quantity;  and  therefore  he  continues  the 
call  by  saying,  "until  a  line  parallel  to  the 
first  (the  base  line)  will  strike  Mayfleld  Creek, 
to  include  the  quantity."  The  word  "until," 
in  grammatical  construction,  modifies  and 
qualifies  the  words  used  to  give  course  and 
distance,  and,  in  legal  construction,  the  call  for 
course  must  yield  to  the  call  for  quantity,  the 
latter  being  the  most  important  call  in  the 
entry. 

The  great  and  leading  object  of  every  entry 
is  to  obtain  the  quantity  of  land  specified  in  it; 
every  other  call,  therefore,  must  be  regarded  as 
intended  to  effect  this  principal  object,  and  as 
subordinate  thereto.  The  call,  to  run  a  line 
parallel  with  the  first,  or  base  line,  is  therefore 
repugnant  to  the  oall  to  include  the  quantity, 
and  must  be  rejected.  Because,  if  this  line 
had  been  run  parallel  with  the  base  line,  the 
quantity  of  land  would  not  have  been  included. 
And  for  the  same  reason,  the  words  "  on  a  line 
parallel  to  Mayfleld  Creek  "  must  be  rejected, 
they  being,'  also, repugnant  to  thecal!  to  include 
the  quantity.  The  survey  has,  therefore,  in  our 
opinion,  been  made  in  conformity  with  the 
entry,  by  running  from  the  mouth  of  Mayfleld 
Creek,  down  the  river,  to  the  corner  at  C,  that 
being  the  distance  required  to  include  the 
quantity;  and  the  line  from  B,  another  corner, 
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has  been  properly  run  to  C,  that  being  the 
course  and  distance  necessary  to  close  the  sur- 
vey and  to  include  the  quantity  of  land  called 
for  in  the  entry.  It  is  the  opinion  of  this  court, 
therefore,  that  the  Circuit  Court  ought  to  have 
refused  the  instruction  prayed  for  by  the  de- 
fendant's counsel. 

It  is  ordered,  that  it  be  certified  to  the  Circuit 
Court  that  the  line  from  B  to  C  "  should  be 
taken  and  recognized  as  the  true  and  proper 
line,"  and  that  the  instructions  prayed  by  the 
defendant's  counsel  ought  to  be  refused. 

195*]    *Mr.  Juttiee  McLean: 

"  Croghan,  assignee,  enters  1,000  acres  of 
land,  part  of  a  military  warrant,  No.  2028,  be- 
ginning at  a  fork  of  Mayfield  Creek,  about 
two  miles  by  water  above  Fort  Jefferson,  where 
a  branch  occasioned  by  the  high  waters  from 
the  Mississippi  runs  out  of  said  creek,  and  at 
high  water  empties  into  the  river,  at  the  upper 
end  of  the  iron  banks;  from  said  beginning,  500 
poles  when  reduced  to  a  straight  line,  and  then 
off  from  the  branch  towards  the  Mississippi, 
on  a*  line  parallel  to  Mayfield  Creek,  until  a  line 
from  the  extremity  of  said  line,  parallel  with 
the  first  line,  will  strike  Mayfield  Creek  to  in- 
clude the  quantity." 

By  a  statute  of  Kentucky  passed  in  1820,  all 
entries  on  military  warrants  west  of  the  Ten- 
nessee River  are  required  to  be  surveyed  agree- 
able to  their  calls;  and  any  survey  and  patent 
which  shall  cover  more  land  than  the  entry  calls 
for,  is  declared  to  be  void  as  to  such  surplus. 
There  can  be  no  objection  to  the  validity  of 
this  law,  as  it  impairs  no  right 

Under  this  statute,  the  court  were  requested 
to  give  a  construction  to  the  entry  in  question. 
The  prayer  was,  that  the  court  should  instruct 
the  jury,  "  if  they  believe  from  the  evidence 
that  the  course  of  Mayfield  Creek,  from  A  to 
D  (the  letter  A  being  at  the  fork  of  the  creek, 
the  beginning  of  the  entry,  and  the  letter  D 
at  the  mouth  of  the  creek)  is  correctly  laid 
down,  then  the  line  from  B  (the  termination  of 
the  first  line  of  600  poles)  towards  the  Missis- 
sippi, should  run  parallel  to  that,  (or  in  other 
words)  to  Mayfield  Creek,  to  conform  to  the 
entry." 

The  only  dispute  is  as  to  the  second  line, 
which  is  "  to  run  from  the  branch  towards  the 
Mississippi,  on  a  line  parallel  to  Mayfield 
Creek."  And  this  was  the  instruction  prayed 
for,  and  which  was  rejected  by  the  court.  Had 
the  instruction  been  in  the  very  words  of  the 
entry,  there  would  not  have  been  a  closer  con- 
formity with  it. 

The  disputed  line  was  called  for  by  the  entry 
"  to  run  parallel  to  Mayfield  Creek."  Now, 
one  line  to  be  parallel  to  another  must  be  equi- 
distant from  it.  And  that  was  what  the  instruc- 
tion asked.  From  the  words  of  the  call  in  the 
entry,  as  to  this  line,  the  creek  from  the  forks 
to  the  mouth  must  have  been  intended,  as  the 
line  designated  could  only  be  parallel  to  that 
part  of  the  creek. 

The  third  line  called  for  in  the  entry  was  to 
run  from  the  termination  of  the  line  parallel  to 
Mayfield  Creek,  and  "parallel  with  the  first 
line,  so  as  to  strike  Mayfield  Creek  to  include 
the  quantity."  As  this  line  strikes  the  creek  at 
the  mouth,  and  runs  on  the  bank  of  the  Mis- 
sissippi, it  cannot  be  varied  to  include  in  the 

668 


|  survey  the  thousand  acres  called  for  in  the 
entry.  There  is  a  deficiency  of  one  hundred 
and  acres,  which  covers  the   land  in 

controversy.  And  the  question  is,  whether  the 
second  line  called  for  in  the  entry,  to  run  paral- 
lel with  Mayfield  Creek,  can  be  disregarded, 
and  extended  *so  as  to  include  the  lands  ?*  196 
of  the  defendants  and  the  quantity  called  for 
in  the  entry. 

In  my  opinion,  this  can  no  more  be  done 
than  the  beginning  called  for  in  the  entry  can 
be  changed.or  the  first  line  of  the  survey.  The 
third  line  up  the  Mississippi  was,  by  the  entry, 
"  to  strike  Mayfield  Creek  so  as  to  include  the 
quantity." 

It  is  admitted  that  Mayfield  Creek,  with  its 
meanders,  forms  the  closing  line  of  the  survey. 
I  know  of  no  principle  in  the  land  law  of  Ken- 
tucky which  authorizes  a  court  to  disregard 
the  specific  calls  of  an  entry,  so  as  to  include 
the  quantity  designated.  The  locator  was.  no 
doubt,  deceived  as  to  the  ground  covered  by 
his  entry.  The  line  called  to  be  run,  so  as  to 
include  the  thousand  acres  being  bounded  by 
the  Mississippi,  could  not  be  varied  so  at  to 
answer  the  calls  of  the  entry  for  quantity.  This 
was  the  misfortune  of  the  locator  which  is 
chargeable  only  on  himself.  It  is  clear  that 
he  cannot  disregard  the  calls  of  the  entry,  on 
any  other  line,  so  as  to  include  the  quantity. 

The  injustice  of  such  a  construction  to  the 
defendants,  seems  to  me  to  be  clear.  Finding 
the  claim  of  Croghan's  entry  designating  in 
plain  terms  its  boundaries,  and  knowing  that 
by  the  law  he  was  limited  to  the  calls  of  bis 
entry,  his  survey  not  having  been  made,  they 
purchased  the  adjacent  retiduum.  And  I  have 
no  doubt  that,  by  the  well  established  principles 
of  the  land  law  in  Kentucky,  their  title  is 
good;  and,  therefore,  the  instruction  prayed  for 
should  be  given. 

In  Bay*  v.  DanitU  et  al.  (2  B.  Monr. ,  232),  the 
court  say  in  reference  to  this  district  of  country 
where  a  patent  has  issued,  the  proof  of  a  va- 
riance in  the  survev  from  the  entry.so  as  to  make 
the  patent  void,  for  the  land  not  included  in 
the  entry,  devolves  on  the  adversary  claimant. 
But  they  do  not  say,  in  that  or  in  any  other 
case,  that  where  the  locator  is  limited  strictly 
to  the  calls  of  his  entry,  by  a  subsequent  entry, 
or,  as  in  the  present  case,  by  an  express  statute, 
that  the  call  for  quantity  controls  the  specific 
calls  of  the  entry.  There  is  no  principle  better 
settled  in  the  land  law  than  that  the  calls  in 
a  survey  and  patent  are  not  affected  by  quantity. 
If  no  private  and  paramount  right  be  interfered 
with,  whether  the  survey  and  patent  contain 
more  or  less  than  the  quantity  called  for,  it  is 
equally  valid.  An  entry  cannot  call  for  a 
greater  number  of  acres  than  is  authorized  by 
the  warrant  on  which  it  is  made;  but,  where 
the  boundaries  called  for  are  specific,  and  the 
locator  is  limited  strict!  v  to  the  boundaries  of 
his  entry,  in  making  his  survey,  he  can  no 
more  disregard  them  than  he  can  disregard  the 
boundaries  called  for  in  his  patent 

Palpable  mistakes  in  the  entry,  such  as  a  call 
for  east  instead  of  west,  whioh  is  apparent  by 
other  calls  in  the  entry,  may  be  correctei 
But  where  there  is  no  mintAlro  or  uncertainty 
in  the  calls,  to  vary  them  is  to  make  a  new  entry. 
This,  I  conceive,  no  court  has  *power  [•107 
to  do.    An  entry,  like  every  other  instrument 
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of  writing,  must  be  construed  by  the  words 
used.  And  tbese  words  can  never  be  extended, 
br  construction,  so  as  to  infringe  upon  subse- 
quent and  bona  fide  entries. 


JOHN  TAYLOR,  JmnoR,  and  WILLIAM 
BLACKBDRNE  &  CO.,  Claimants  of 
Cloths  and  Kerseymeres,  Plaintiffs  in  Er- 
ror, t 

THE   UNITED    STATES,    Defendants    in 
Error. 

Customs  officer  may  seize  suspected  goods  in 
ether  district  than  his  own — adjudication  for 
sufficient  cause  cures  irregularity  in  seizure — 
officers  making  seizures  competent  witnesses 
on  trial— evidence,  competency,  materiality — 
revenue  laics  not  penal  acts— construction — 
concealment  and  undervaluation — :  Act  of  1799 
sec.  68.  ■ 

It  is  the  right  of  an  officer  of  the  customs  to 
Mto  roods  which  are  suspected  to  have  been  intro- 
duced into  the  country  in  violation  of  the  revenue 
laws,  not  only  In  his  own  district,  but  also  In  any 
other  district  than  his  own. 

And  it  is  wholly  immaterial  who  makes  the  sets- 
ore,  or  whether  it  was  irregularly  made  or  not,  or 
whether  the  cause  assigned  originally  for  the  seiz- 
ure be  that  for  which  the  condemnation  takes 
place,  provided  the  adjudication  is  for  a  sufficient 
cause. 

In  the  trial  of  such  a  case  the  officers  of  the  cus- 
toms who  .made  the  seizure  are  competent  wlt- 


A  bill  of  lading,  entry,  and  owner's  oath  con- 
cerning other  goods  than  those  seized,  may  be  ad- 
mitted as  a  link  In  the  chain  of  evidence  to  show  a 
privity  between  the  parties  to  commit  a  fraud  upon 
there-venue. 

When  a  witness  on  the  part  of  the  United  States 
Mated  that  Us  Arm  were  importers  of  cloths,  and 
was  asked,  upon  a  cross-examination,  to  state  the 
extent  of  their  Importations,  to  which  he  answered, 
"formerly  we  Imported  large  quantities  of  wool- 
ens; for  three  or  four  years  past  we  have  imported 
but  a  few  packages  annually,"  it  was  a  proper 
question  on  the  part  of  tbe  United  States 
Staether  there  was  anything  in  the  state  of 
the  market  which  caused  the  alteration." 

It  was  also  a  proper  question,  whether  other 
goods  than  those  seized  were  lying  in  the  custom- 
Muse  at  New  York,  under  circumstances  from 
which  the  Jury  might  Infer  a  connivance  between 
parties  inconsistent  with  fair  dealing. 

An  invoice  of  other  goods  entered  at  another 
port,  but  marked  like  those  seized  was  also  proper- 
ly admitted  as  strengthening  the  evidence  of  the 
true  ownership  of  packages  with  this  mark. 

To  rebut  the  proof  of  a  general  usage  of  an  al- 
"~~ "".for  — "    -'^~~ 


j  of  live  per  cent,  for  measurement,  other 
Invoices  were  properly  introduced  in  which  there 
was  no  such  allowance. 

Where  a  witness  was  introduced  to  prove  such 
mage,  and  had  verified  his  own  invoices,  it  was- 
admissible  to  read  a  letter  which  had  been  ad- 
dressed to  the  witness  and  was  annexed  to  one  of 
the  invoices. 

Bevenue  laws,  for  tbe  prevention  of  fraud,  for 
the  sappression  of  a  publlo  wrong,  or  to  effect  a 
public  good,  are  not.  In  a  strict  sense,  penal  acts, 
although  they  Impose  a  penalty.  But  they 
ought  to  be  so  construed  as  most  effectually  to  ac- 
complish the  intention  of  the  Legislature  in  pass- 
ing them,  Instead  of  being  construed  with  great 
strictness  in  favor  of  the  defendant. 

Concealment  and  under- valuation  of  goods  are 
good  grounds,  amongst  others,  for  a  decision  of 
the  court,  that  probable  cause  of  prosecution  ex- 


It*  «tb  section  of  the  Act  of  1799  reaches  cases 
where,  by  a  false  and  fraudulent  under- valuation, 
leasthan  the  amount  of  duties  required  by  law  has 
been  paid  as  well  as  those  where  no  duties  at  all 
hare  been  paid.  t 

Howard  8. 


THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

*It  was  an  information  filed  in  the  [*198 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania  against  sun- 
dry cases  and  pieces  of  cloths  and  kerseymeres, 
seized  on  land,  as  forfeited.  The  information 
contained  thirteen  counts. 

The  first  and  second  were  founded  on  the 
00th  section  of  the  Act  of  1799,  chap.  126. 

The  third  on  the  88th  section  of  same  act. 

The  fourth  and  fifth  on  the  66th  section  of 
same  act. 

The  sixth,  seventh,  and  eighth  on  the  4th 
section  of  the  Act  of  28th  May,  1880,  chap. 
147. 

The  ninth  on  the  14th  section  of  the  Act  of 
14th  July,  1832,  chap.  224. 

The  tenth  on  the  same  section  as  fourth  and 
fifth. 

The  eleventh  and  twelfth  on  the  same  sec- 
tion as  sixth,  seventh  and  eighth. 

The  thirteenth  on  the  same  section  as  ninth. 

Upon  the  first  and  second  counts  the  jury 
found  a  verdict  for  the  claimants,  and  upon 
the  remaining  counts  for  the  United  States. 

The  claimants  were  John  Taylor*  Jun.,  and 
William  Blackburne  &  Co. 

The  claims  filed  were  as  follows: 

"  John  Taylor,  Jun.,  late  of  the  city  of  New 
York,  but  now  absent  from  the  United  States, 
by  Edward  Henry  Bradbury,  his  attorney  in 
fact,  comes  and  claims  the  said  goods,  wares, 
and  merchandise,  in  the  said  information  and 
libel  mentioned,  as  his  property  (subject  to  the 
repayment  of  a  certain  advance  or  loan  of  sixty 
thousand  dollars  and  upwards,  thereon  made  to 
him  by  William  Blackburne  &  Co.);  and  the 
said  John  Taylor,  Jun. ,  by  his  said  attorney, 
alleges,  that  at  the  time  of  the  seizure  afore- 
said he  was,  and  yet  is  the  true  and  lawful 
owner  of  the  said  goods  [wares]  and  merchan- 
dise, subject  as  aforesaid. 

"John  Taylor,  Jun., 

"  Pr.  pro  E.  H.  Bhadbury. 

"  October,  10th,  1889. 

"Edward  Henry  Bradbury,  being  duly 
sworn,  says,  the  facts  above  set  forth  are  just 
and  true,  to  the  best  of  my  knowledge  and 
belief.  I  am  the  duly  authorized  attorney  in 
fact  the  above  named  John  Taylor,  Jun.-  He 
was  absent  from  the  United  States  at  the 
time  of  the  seizure  of  the  above  mentioned 
goods,  wares,  and  merchandise  was  made,  and 
has  ever  since  continued,  and  still  is  absent 
from  the  United  States. 

"  E.  H.  Bradbury. 
"  Sworn,  October  11th,  1889,  before  me, 

' '  Ptr.  Christian,  Alderman. 
"  William  Blackburne  &  Co.  claim  the  said 
goods,  wares,  and  merchandise,  in  the  said  libel 
and  information  mentioned,  as  the  sole  property 
of  them,  the  said  William  Blackburne  &  Co. ,  for 
the  purpose  of  securing  and  paying  an  advance 
or  loan  thereon  made  by  them  to  John  Taylor, 
Jun.,  of  sixty  thousand  dollars  and  upwards; 
for  securing  which  said  loan  or  ad-  [*199 
vance  the  said  goods  [wares]  and  merchandise 
were  delivered  to  them,  long  before  the  said 
seizure,  by  the  said  John  Taylor,  Jun.,  in 
whose  possession  they  were  as  his  property, 
and  remained  in  their  possession  as  aforesaid 
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at  the  time  of  said  seizure,  without  any  notice 
or  knowledge  on  their  part  that  there  was  any 
allegation  whatever,  that  the  same  had  not 
been  duly  imported,  and  the  duties  paid  or  se- 
cured; or,  that  the  same  were  on  any  account 
liable  to  seizure,  and  under  the  full  and  entire 
belief,  on  their  part,  that  the  said  goods  [wares] 
and  merchandise  had  been  duly  imported  ana 
entered,  and  the  duties  thereon  paid  or  secured 
according  to  law. 

"  Wm.  Blackburn  b  &  Co. 

"  October  10th,  1889. 

"Francis  Blackburne,  being  duly  sworn, 
aays,  I  am  a  member  of  the  firm  of  William 
Blackburne  A  Co.,  mentioned  in  the  foregoing 
claim.  The  facts  stated  in  the  foregoing 
claim  are  just  and  true,  to  the  best  of  my 
knowledge  and  belief.  The  said  firm  of  Will- 
iam Blackburne  &  Co.,  at  and  before  the  time 
of  the  seizure  of  the  goods  and  merchandise 
mentioned  in  the  said  information  and  libel, 
was  composed  of  William  Blackburne,  Francis 
Blackburne,  Christopher  John  Blackburne, 
and  Charles  F.  Shaw;  since  that  time  the  said 
Charles  Shaw  has  retired  from  said  firm  and 
is  no  longer  a  member  thereof. 

"  Fas.  BlACKBTJRNE. 

"  Sworn,  October  11th,  1889,  before  me. 

"Ptr.  Christian,  Alderman. 

"  And  now,  ,  comes  John 

Taylor,  Jun.,  and,  by  leave  of  the  court  first 
had,  withdraws  so  much  only  of  his  claim 
heretofore  filed  in  thiB  case  as  relates  to  forty- 
three  pieces  of  cloths,  part  of  the  goods  above 
mentioned,  and  on  behalf  of  James  Buckley, 
claims  twenty -nine  pieces  of  cloth,  part  of  said 
forty-three  pieces,  as  the  property  of  the  said 
James  Buckley,  and  on  behalf  of  John  W. 
Bradbury,  claims  fourteen  pieces  of  cloths,  the 
residue  of  the  said  forty-three  pieces,  as  the 
property  of  the  said  John  W.  Bradbury ;  and 
the  said  John  Taylor,  Jun.,  says,  that  the 
said  Buckley  and  "Bradbury  are  respectively 
the  true,  sole,  and  lawful  owners  of  the  re- 
spective parcels  of  cloth  hereinabove  claimed 
for  them  respectively,  and,  so  being  the  own- 
ers, respectively  consigned  the  said  several 
parcels  to  the  said  John  Taylor,  Jun.,  who,  as 
their  consignee  and  factor,  at  the  time  of  the 
seizure  aforesaid,  held,  and  is  still  entitled  to 
hold  the  same,  subject  to  the  repayment  of  the 
advances  made  thereon  by  William  Black- 
burne &  Co.,  in  whose  actual  possession  they 
then  were.  And  the  said  John  Taylor,  Jun. , 
further  says,  that  the  said  Buckley  and  Brad- 
bury are  both  resident  in  England,  and  were, 
at  and  before  the  time  of  said  seizure,  and  now 
are,  absent  from  the  United  States. 

"John  Taylor,  Jun. 
200*]     »"Johu  Taylor,  Jun.,  being  duly 
sworn,  says,  that  the  facts  above  set  forth  are 
true  to  the  best  of  his  belief. 

"  John  Taylor,  Jun. 

"Sworn  and  subscribed  before  me,  February 
12th,  1840. 

"William  Milnor,  Alderman." 

In  March,  1840,  the  case  came  on  for  trial. 
Some  of  the  points  of  law  which  were  raised 
are  thus  stated  in  the  record :  And  the  counsel 
of  the  said  plaintiffs,  to  support  and  prove  the 
issue  on  their  part,  called  as  witnesses  John  J. 
Logue,  George  Gideon,  and  William  Cairns, 
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who,  being  respectively  sworn  on  their  voir  dirt, 
testified  that  they  went  to  Blackburne's  store, 
and  there  assisted  in  making  the  seizure  of  the 
goods  mentioned  in  the  said  information;  the 
said  Logue  and  Gideon  stating  that  they  were, 
at  the  time  of  making  said  seizure,  inspector! 
of  the  customs  in  the  District  of  Philadelphia, 
and  the  said  Cairns  stating  that  he  was  at  the 
time  of  making  said  seizure,  an  inspector 
of  the  customs  in  the  port  of  New  York. 
Whereupon,  the  said  defendants  objected  to  the 
admission  of  said  Logue.  Gibeon,  and  Cairns, 
severally,  as  witnesses  for  the  plaintiffs,  they 
being  interested  in  the  event  of  the  case.  But 
the  judge  overruled  the  said  objections  and  ad- 
mitted the  said  witnesses,  to  which  admission 
the  defendants  then  and  there  excepted:  and 
the  said  Logue,  Gideon,  and  Cairns  were  there- 
upon severally  sworn  and  examined  on  behalf 
of  the  plaintiffs,  and  proved  the  facts  attending 
the  seizure  of  the  goods,  and  that  certain  orig- 
inal marks  on  packages  containing  tbe  said 
goods  had  been  erased,  and  among  them  the 
mark  [BJF,  which  was  originally  upon  one  of 
said  packages. 

In  the  course  of  the  examination  of  the  said 
witnesses,  the  following  papers  were  produced 
and  given  in  evidence,  oeing  the  affidavit,  war- 
rant, and  authority  under  which  the  seizure  of 
the  said  goods  was  made,  viz. :  A  list  of  tbe 
goods  seized,  affidavit  of  William  Cairns,  war- 
rant of  Alderman  Milnor,  authority  from 
George  Wolf.Esq.,  collector  of  the  port  of  Phil- 
adelphia. It  was  also  proved  that  the  greater 
part  of  said  goods  were  seized  in  an  apartment 
in  the  second  story  of  the  house  No.  36  Church 
Alley,  adjoining  the  house  No.  84  Church 
Alley,  which  apartment  was  occupied  by'  the 
house  No.  24  Church  Alley,  into  which  a  door- 
way had  been  cut,  the  communication  between 
said  apartment  and  the  remainder  of  the  house 
No.  26  Church  Alley  being  closed. 

The  counsel  of  the  United  States,  further  to 
prove  the  issue  on  their  part,  offered  in  evidence 
the  bill  of  lading,  entry,  and  owner's  oath, 
taken  on  the  16th  of  July,  1889.  in  the  month 
preceding  the  seizure  of  the  goods  in  question, 
of  nineteen  cases  of  goods  (not  part  of  the  goods 
seized),  market  [B]F  1  a  19.  To  all  which  the 
said  defendants  objected;  but  the  judge  over- 
ruled the  objection,  and  admitted  the  same  in 
evidence.  Whereupon,  the  said  papers  were 
read  in  evidence. 

[The  counsel  of  the  United  States,  further  to 
prove  the  issue  on  "their  parts,  offered  [*301 
evidence  to  prove  that  William  Blackburne  & 
Co.  bad,  in  January,  1839,  imported  certain  in- 
voices (no  part  of  the  goods  seized)  into  Phila- 
delphia, and  bad  entered  them  at  the  custom- 
house there;  that  the  goods  so  imported  had 
been  appraised  above  the  invoice  prices;  that 
the  importers  had  acquiesced  in  such  appraise- 
ment; and  that  Francis  Blackburne  thereupon 
stated  that  he  had  passed  140  cases  at  New 
York  at  similar  prices,  and  would  cease  import- 
ing goods  here;  the  counsel  stating  that  this 
was  to  be  followed  by  evidence  to  show  that  be 
never  did  import  into  New  York  in  bis  own 
name.  All  which  evidence  was  objected  to  by 
the  defendants,  but  was  admitted  by  the  court, 
to  which  the  defendants  then  and  there  ex- 
cepted; and  the  said  evidence  was  thereupon 
given.    And  the  plaintiffs  further  proved  the 
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sdmisnon  of  the  defendant  Taylor,  that  the 
aid  mark  [B1F  was  the  mark  of  said  de- 
fendant Francis  Blackburne,  and  that  said 
Taylor,  as  the  agent  of  said  Blackburne,  had 
paid  freight  at  New  York  for  packages  of  goods 
importedthere  with  that  mark;  and  further 
proved  that  no  importations  had  been  made  at 
ibat  port  in  the  name  of  said  Francis  Black- 
burne, or  of  said  William  Blackburne  &  Co., 
previously  to  the  summer  of  1889.  but  that  large 
importations  had  been  made  there  in  the  name 
of  the  claimant,  John  Taylor,  Jun.  It  was 
prored  that  the  goods  seized  had  been  imported 
into  New  York,  and  entered  and  passed  there, 
and  the  duties  thereupon  paid,  but  it  was  no 
put  of  the  evidence  or  case  of  the  United  States, 
that  there  had  been  any  fraud  or  connivance  on 
ibe  part  of  the  officers  of  the  custom-house  of 
Xew  York  with  the  importers  of  said  goods.] 

Abraham  I.  Lewis  was  examined  as  a  witness 
oo  behalf  of  the  United  States;  and  having 
sttted  that  his  firm  were  importers  of  cloths 
and  kerseymeres,  and  that  he  had  thereby  a 
knowledge  of  their  quality  and  value,  he  was 
**e*l,  on  cross-examination,  to  state  the  extent 
of  the  importation  of  his  firm;  and  in  reply, 
aid:  "  Formerly,  we  imported  large  quantities 
of  woolens;  for  three,  four,  or  five  years  past, 
«e  have  imported  but  a  few  packages  annual- 
ly." Whereupon,  the  counsel  of  the  United 
States,  on  reexamination,  proposed  the  follow- 
ing question,  viz. :  "  Wastnere  anything  in  the 
Mate  of  the  market  which  caused  the  alteration 
which  you  have  mentioned,  in  the  amount  im- 
ported by  you  within  four  or  five  years  last 
pastf  To  which  question  the  defendants  ob- 
jected. But  the  judge  allowed  the  question  to 
be  pat,  saying,  the  question  may  have  a  bear- 
ing on  the  case,  &c. ;  that  it  was  but  following 
out  the  question  on  the  cross-examination.  To 
which  decision  the  defendants  then  and  there 
excepted.  Whereupon,  the  said  question  was 
put  to  the  witness,  and  answered  by  him. 

The  counsel  of  the  United  States  further  of- 
fered to  prove,  by  the  oath  of  David  Gardiner, 
that  certain  goods  marked  [B]F,  which  had 
been  imported  into  New  York  in  the  ship  Eu- 
taw.  being  the  same  on  which  defendant  Francis 
202*]  Blackburne  was  alleged  to  have  *paid 
the  freight  as  aforesaid,  were  still  in  the  custom- 
bouse  at  New  York.  To  which  the  defendants 
objected  But  the  judge  overruled  the  objec- 
tion, and  admitted  the  evidence;  to  which  de- 
cision the  defendants  then  and  there  excepted. 
Whereupon,  the  said  evidence  was  given. 

The  counsel  of  the  United  States  further  of- 
fered in  evidence  an  invoice  of  merinoes  (not 
part  of  the  goods  mentioned  in  the  information) 
bought  of  Abel  Shaw,  entered  in  Philadelphia, 
by  Wm.  Blackburne  &  Co.,  by  ship  Franklin, 
on  the  18th  August,  1880,  marked  [B]F,  85  a 
S3,  offered  as  strengthening  the  evidence  of  the 
ownership  of  packages  with  this  mark.  To 
which  the  defendants  objected.  But  the  judge 
admitted  the  evidence;  to  which  decision  the 
defendants  then  and  there  excepted.  Where- 
upon, the  said  invoice  was  read  in  evidence. 

And  the  counsel  of  the  United  States,  in 
rebntter.  offered  in  evidence  invoices  of  Black - 
bnae,  Taylor,  and  Okie  &  Robinson,  to  show 
the  absence  of  any  such  custom  as  to  the  allow- 
ance of  Are  per  cent,  for  measurement,  as  had 
fcsca  testified  to  by  the  witnesses  on  the  part  of 
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the  defendants.  Which  evidence  was  objected 
to  by  the  defendants.  But  the  objection  was 
overruled  by  the  court,  and  the  said  evidence 
was  admitted;  to  which  decision  the  defendants 
then  and  there  excepted.  Whereupon,  said  in- 
voices were  read. 

The  defendants  produced  and  examined  John 
Robinson,  of  the  firm  of  Okie  &  Robinson,  and 
Robert  Walker,  to  prove  an  alleged  usage  of 
trade,  in  England,  to  make  a  discount  or  allow- 
ance of  five  per  cent,  for  measure  on  cloths  and 
cassimeres;  said  Robert  Walker  being  cross-ex- 
amined, several  invoices  of  his  own  importa- 
tions into  the  port  of  New  York  were  shown  to 
and  verified  by  him;  and  the  said  invoices  were 
placed  by  plaintiffs'  counsel  in  the  hands  of  the 
counsel  of  the  defendants,  and  one  of  said  in- 
voices was  read  by  the  counsel  of  the  United 
States  to  the  jury.  The  counsel  of  the  United 
States,  pending  this  cross-examination,  offered 
to  read  to  the  jury  a  letter  from  one  Waite  to 
the  witness,  which  accompanied  and  was  an- 
nexed to  one  of  the  said  invoices,  and  left  there- 
with in  the  New  York  custom-house,  on  which 
the  goods  had  been  entered,  and  referring  to  the 
said  invoice.  The  reading  of  which  letter  in 
evidence  was  objected  to  by  defendants.  But 
the  court  admitted  the  same  to  be  read  to  the 
jury;  to  which  decision  the  defendants'  counsel 
excepted.  Whereupon,  the  said  letter  was  read 
in  evidence. 

And  the  counsel  of  the  United  States  further 
offered  in  evidence  the  several  invoices  which 
had  been  shown  to  defendants'  witness,  Robert 
Walker,  during  his  cross-examination,  and  had 
been  verified  by  him,  of  goods  consigned  to  and 
imported  by  said  Robert  Walker  into  New 
York ;  the  said  invoices  having  been  shown  to 
the  counsel  for  the  claimants,  and  one  of  them 
read  to  the  court  and  jury,  without  objection  on 
the  part  of  the  claimant  to  any  of  them,  which 
'being  objected  to  by  defendants,  the  [*S803 
judge  said  that  he  considered  them  to  be  al- 
ready in  evidence,  inasmuch  as  one  had  been 
read  to  the  jury,  and  the  others  shown  to  the 
witness  Walker,  verified  by  him,  and  shdwn  to 
the  counsel  of  the  defendants,  and  all  were  of- 
fered for  the  same  purpose,  and  that  the  papers 
should  be  considered  in  evidence.  To  which 
decision  the  defendants  then  and  there  excepted. 
Whereupon,  the  said  invoices  were  read  to  the 
jury. 

And  the  judge  charged  theiury. 

And,  thereupon,  the  defendant's  counsel  ex- 
cepted to  the  said  charge  generally.and  to  every 
part  thereof;  and  in  addition  to  said  general 
exception,  and  without  prejudice  thereto,  spec- 
ified the  following  exceptions,  to  wit: 

That  the  judge,  in  his  said  charge,  instructed 
the  jury: 

1.  That  the  whole  proceeding  in  the  seizure 
of  the  goods  in  question  was,  and  substantially, 
in  conformity  with  the  act  of  Congress. 

2.  That  the  objections  made  to  the  proceed- 
ings are  immaterial  to  the  issue  now  trying. 

8.  That  the  entry  of  the  goods  at  New  York, 
their  appraisement  at  the  custom-house  there, 
the  payment  of  the  duties  according  to  that 
appraisement,  and  the  delivery  of  the  goods 
thereupon  to  the  importers,  were  not  conclu- 
sive against  the  United  States  in  this  case. . 

4.  That  the  revenue  acts  mentioned  in  this 
information  are  not  strictly  penal  laws. 
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5.  That  the  duties  on  the  goods  were  not  paid 
within  the  meaning  of  the  68th  section  of  the 
Act  of  1799  (although  they  bad  been  passed  at 
the  custom-house  of  New  York,  and  the  duties 
there  assessed  upon  them  had  been  paid,  ac- 
cording to  the  value  and  prices  in  the  invoice), 
if  the  jury  should  be  of  opinion  that  they  were 
not  invoiced  at  their  fair  and  true  cost  and 
value. 

6.  That  the  provision  of  the  66th  section  of 
the  Act  of  1799,  mentioned  in  the  charge,  was 
not  repealed. 

7.  That  under  the  Act  of  1880,  when  a  pack- 
age or  invoice  has  been  made  up  with  intention 
to  defraud,  the  package  or  invoice  (that  is,  the 
goods  contained  in  the  invoice)  are  forfeited. 

8.  That  the  probable  cause  mentioned  in  the 
7th  section  of  the  Act  of  1799,  is  not  a  cause 
existing  and  known  to  the  persons  by  whom 
the  seizure  was  made,  antecedent  to  the  seizure, 
and  which  was  the  warrant  and  ground  of  the 
proceedings.  The  probable  cause  intended  by 
the  act  has  no  reference  to  the  seizure,  but  to 
the  trial.  There  must  be  probable  cause  for 
the  prosecution,  not  for  the  seizure,  and  the 
court  is  to  judge  of  it  by  what  appears  to  the 
court — by  what  comes  to  the  knowledge  of  the 
court  on  the  trial  of  the  prosecution. 

9.  That  the  United  States  have  shown  prob- 
204*]  able  cause  for  the  'prosecution,  and 
that  the  onus  probandi  was  thrown  upon  the 
claimants. 

10.  That  it  was  not  necessary  to  affirm  or 
deny  the  doctrine  that  there  can  be  but  one 
official  appraisement  of  the  goods,  and  that  that 
must  be  made  in  the  custom-house  at  which  the 
goods  were  entered. 

11.  That  the  first  step  in  the  inquiry  whether 
the  goods  are  invoiced  at  their  actual  cost,  is  to 
ascertain  what  was  their  actual  cost;  and  how 
has  this  been  done  on  the  part  of  the  United 
States?  By  certain  appraisements  made,  in  the 
first  place,  by  official  appraisers  of  the  custom- 
house of  this  city ;  and  further,  by  private  ap- 
praisers, selected  for  that  purpose.  If  the 
opinions  of  Messrs.  Stewart  and  Simpson  (the 
official  appraisers  at  the  port  of  Philadelphia) 
have  not  the  authority  of  an  official  appraise- 
ment or  act,  they  have,  nevertheless,  the  weight 
of  the  judgment  of  men  accustomed  to  other 
goods  of  this  description,  and  who,  from  the 
appointment,  as  well  as  their  experience,  may 
be  presumed  to  have  competent  knowledge  and 
skill  in  ascertaining  their  value.  In  this  light 
the  jury  may  consider  their  evidence,  and  give 
credit  to  it  accordingly. 

And,  thereupon,  the  counsel  for  the  said 
claimants  did  then  and  there  except  to  the 
aforesaid  charge  and  opinions  of  the  said  court; 
and  inasmuch  as  the  said  charge  and  opinions, 
so  excepted  to,  do  not  appear  upon  the  record, 
the  said  counsel  for  the  said  claimants  did  then 
and  there  tender  this  bill  of  exceptions  to  the 
opinion  of  the  said  court,  and  requested  the 
seal  of  the  said  judge  aforesaid  should  be  put 
to  the  same,  according  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided. 

And,  thereupon,  the  aforesaid  judge,  at  the 
request  of  the  said  counsel  for  the  claimants, 
did  put  his  seal  to  this  bill  of  exceptions,  pur- 
suant to  the  aforesaid  statute  in  such  case  made 
and*  provided. 

Job.  Hopkinson.    [l.  a.] 
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Messrs.  Meredith  and  Crittenden  for  the  plaint- 
iffs in  error. 

Messrs.  Cadwallader  and  Nelson,  Attorney- 
General,  for  the  United  States. 

[The  reporter  was  unavoidably  absent,  and 
therefore  cannot  report  the  arguments  of  the 
respective  counsel.] 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  judgment  of  the 
Circuit  Court  of  the  Eastern  District  of  Penn- 
sylvania, affirming  the  judgment  of  the  Dis- 
trict Court  founded  upon  an  information  in 
rem  against  certain  cases  of  cloth  and  cassi- 
meres  seized  on  land  in  the  said  district.  The 
cause  was  tried  by  a  Jury,  who  returned  a 
verdict  for  the  United  States,  upon  which  tbe 
judgment  was  rendered. 

The  information  contained  thirteen  counts. 
The  first  and  second  counts  were  founded  on 
the  50th  section  of  the  Duty  Collection  Act  of 
1799,  chap.  128;  the  third  count  was  founded 
on  the  68th  section  *of  the  same  act;  [*205 
the  fourth,  fifth,  and  tenth  counts  were  founded 
on  the  66th  section  of  the  same  act;  the  sixth, 
seventh,  eighth,  eleventh,  and  /twelfth  counts 
were  founded  on  the  4th  section  of  the  Act  of 
28th  of  May,  1880,  chap.  147;  and  tbe  ninth 
and  thirteenth  counts  were  founded  on  the  Hih 
section  of  the  Act  of  the  14th  of  July,  1832, 
chap.  224.  The  claimants  put  in  a  plea  or  an- 
swer denying  the  allegations  in  the  information, 
upon  which  an  issue  was  tendered  and  joined, 
and  tried  by  the  jury. 

At  the  trial,  certain  exceptions  were  taken  to 
the  matters  ruled,  and  to  the  charge  given  by 
the  learned  judge  who  presided  at  the  trial,  the 
form  and  frame  of  which  exceptions,  as  pro- 
pounded by  the  counsel,  we  do  not  propose  to 
examine;  and  the  questions  submitted  to  us 
arise  from  the  matters  of  law  thus  ruled  and 
contained  in  his  charge.  With  tbe  comments 
of  the  learned  judge  upon  the  evidence,  except 
so  far  as  they  involved  matters  of  law,  we  hare 
nothing  to  do,  as  they  were  submitted  solely 
for  tbe  consideration  of  the  jury  in  weighing 
the  evidence,  of  which  they  were  the  proper 
and  final  judges. 

In  the  course  of  the  argument  in  this  conn, 
an  objection  was  insisted  on,  that  the  seizure 
itself  upon  which  the  information  is  founded, 
was  irregularly  and  improperly  made,  it  hav- 
ing been  made  by  the  collector  of  the  custom* 
of  the  port  of  Philadelphia,  when  it  should 
have  "been  made  by  the  collector  of  the  customs 
of  the  port  of  New  York.  And  some  reliance  in 
support  of  this  objection  seems  to  have  been 
placed  upon  the  supposed  intention  of  the  68th 
section  of  tbe  Duty  Collection  Act  of  1799. 
chap.  128.  But  if  any  reliance  could  be  placed 
thereon  (as  we  think  it  could  not),  it  would  be 
completely  removed  by  the  70th  section  of  the 
same  act,  which  makes  it  the  duty  of  the  sev- 
eral officers  of  the  customs  to  make  seizure  of 
all  vessels  and  goods  liable  to  seizure  by  virtue 
of  that  act  or  any  other  act  respecting  tbe  rev- 
enue, as  well  without  as  within  their  respective 
districts.  So  that  it  is  plain  from  this  provis- 
ion that  a  seizure  made  by  any  officer  of  the 
customs  of  any  district  would  be  good,  although 
made  within  any  other  district.  And  tbe  whole 
structure  of  the  act  shows  that  any  officer  of  the 
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rurtomshad  a  perfect  right  to  seize  goods  found 
in  bis  own  district,  and  indeed  that  it  was  bis 
appropriate  duty. 

But  the  objection  itself  has  no  just  founda- 
tion in  law.  At  the  common  law  any  person 
may,  at  his  peril,  seize  for  a  forfeiture  to  the 
joTernment,  and,  if  the  government  adopts  his 
inure,  and  institutes  proceedings  to  enforce 
the  forfeiture,  and  the  property  is  condemned, 
be  will  be  completely  justified.  80  that  it  is 
wholly  immaterial  in  such  a  case  who  makes 
the  seizure,  or  whether  it  is  irregularly  made 
or  not,  or  whether  the  cause  assigned  originally 
for  the  seizure  be  that  for  which  the  condem- 
nation takes  place,  provided  the  adjudication 
is  for  a  sufficient  cause.  This  doctrine  was 
fully  recognized  by  this  court  in  Hoyl  v.  OeU 
206']  ton  (8  Wheat.,  247,  *310).  and  in  Wood 
s.  The  United  State*  (16  Peters,  342.  858,  859). 
And  from  these  decisions  we  feel  not  the  slight- 
est inclination  to  depart. 

Indeed,  if  the  objection  could  under  any  cir- 
cumstances be  maintainable,  it  was  matter  that 
ibould  have  been  propounded  as  preliminary 
matter  in  the  nature  of  a  plea  in  abatement  of 
the  information,  and  could  constitute  no  point 
before  the  jury  upon  pleadings  addressed  to  the 
merits  of  the  case,  and  involving  the  direct 
question  of  forfeiture  or  not. 

In  the  course  of  the  trial  several  objections 
to  the  competency  of  certain  witnesses,  and  to 
the  admissibility  of  certain  evidence,  offered  on 
behalf  of  the  United  States,  were  taken  by  the 
claimants.  In  the  first  place  an  objection  was 
taken  to  the  competency  of  John  J.  Logue, 
George  Gideon,  and  William  Cairns,  called  to 
rapport  the  issue  on  behalf  of  the  United 
Slates,  they  being  officers  of  the  customs  and 
the  persons  who  made  the  seizure  of  the  goods 
in  controversy.  By  the  71st  section  of  the 
Duty  Collection  Act  of  1790,  chap.  128,  the 
•mm  proband*  to  establish  the  innocence  of  the 
property  is  thrown  upon  the  claimant  in  all 
ease*  where  probable  cause  is  shown  for  the 
aeizure  and  prosecution.  And  by  the  89th  sec- 
tion of  the  same  act  it  is  provided,  that  when 
■  any  prosecution  on  account  of  a  seizure, 
judgment  shall  be  given  for  the  claimant,  if  it 
sfcaQ  appear  to  the  court  before  whom  such 
prosecution  shall  be  tried,  that  there  was«a 
reasonable  cause  of  seizure,  the  court  shall 
cause  a  certificate  and  entry  to  be  made  there- 
of; and  in  such  case  the  person  making  the 
■azure,  or  the  prosecutor,  shall  not  be  liable 
to  any  action,  suit,  or  judgment,  on  account  of 
saeh  seizure  and  prosecution.  The  argument, 
therefore,  on  behalf  of  the  claimant  is,  that 
these  witnesses  are  incompetent,  they  being  in- 
terested in  the  event  of  the  suit,  and  being  lia- 
ble to  an  action  at  the  suit  of  the  claimants,  if 
reasonable  cause  for  the  seizure  was  not  estab- 
faked,  and  that  their  testimony  in  effect  would 
conduce  to  establish  such  reasonable  cause. 

Several  answers  may  be  given  to  this  objec- 
tion. In  the  first  place,  it  u  not  true  that  the 
mere  liability  of  a  party  to  an  action  in  one 
event  of  s  suit  will  constitute  of  itself  an  abso- 
lute or  universal  objection  to  his  competency. 
There  are  many  exceptions  to  the  rule  on  this 
•object,  founded  upon  necessity,  or  public  pol- 
ity, or  the  remoteness,  the  uncertainty,  or  the 
eoatJn^pnt  nature  of  the  liability.  The  present 
taw  falls  directly  within  these  exceptions. 
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The  witnesses  were  acting  as  the  agents  of  the 
government  in  making  the  search  and  seizure; 
they  alone  could  give  testimony  as  to  the  facts 
attending  such  search  and  seizure,  and  were, 
therefore,  witnesses  from  necessity:  and  their 
acts  being  adopted  or  authorized  by  the  gov- 
ernment, public  policy  requires  that  the  gov- 
ernment should  have  the  means  of  enforcing 
its  own  rights  through  the  instrumentality  of 
their  testimony.  Their  competency  for  such 
purposes  falls  directly  within  the  reasoning  of 
the  Court  of  King's  Bench  in  the  case  of  The 
King  v.  William)  (9  Barn.  &  Cress.,  549),  and 
the  case  of  The  United  States  v.*Murphy  [•207 
(16  Peters,  208),  where  the  subject  was  consid- 
ered very  much  at  large. 

In  the  next  place,  the  witnesses  were  not  ob- 
jectionable in  point  of  competency  on  account 
of  any  interest  in  the  event  of  the  cause.  Their 
interest,  if  any  they' had,  as  informers  or  other- 
wise, in  the  forfeiture,  was  completely  removed 
by  the  provision  of  the  91st  section  of  the  Duty 
Collection  Act  of  1799,  chap.  128,  which,  when 
they  are  used  as  witnesses,  takes  away  from 
them  the  share  of  the  forfeiture  to  which  they 
would  otherwise  be  entitled.  In  the  event  of 
the  suit,  therefore,  they  had  no  interest,  for 
the  suit  was  solely  to  enforce  the  forfeiture. 
The  question,  whether  there  was  probable  or 
reasonable  cause  for  the  seizure,  constituted  no 
part  of  the  issue  to  be  tried  by  the  jury.  So 
far  as  it  respected  throwing  the  onus  proband* 
upon  the  claimants,  it  was  a  matter  solely  for 
the  consideration  of  the  court  in  the  progress 
of  the  trial,  and  collateral  to  the  main  Inquiry, 
although  of  great  importance  in  regulating  the 
nature  and  extent  and  sufficiency  of  the  evi- 
dence. And  so  far  as  respected  the  certificate 
and  entry  of  reasonable  cause  to  protect  the 
seizors  from  future  liability  for  the  seizure,  it 
was  no  part  of  the  issue,  and,  indeed,  was  an 
act  to  be  done  by  the  court  before  whom  the 
prosecution  was  tried,  only  in  case  judgment 
upon  the  verdict  should  pass  for  the  claimants ; 
and  it  therefore  was  plainly  an  act  to  be  done 
and  inquiry  to  be  had  posterior  to  the  trial. 

In  the  next  place,  the  objection  taken  was  to 
the  competency  of  the  witnesses,  as  such,  for 
any  purposes  in  the  cause.  They  were  not 
called  by  the  government  as  witnesses  to  give 
evidence  of  matters  showing  reasonable  or 
probable  cause  for  the  seizure,  but  as  witnesses 
generally  "  to  support  the  issue  on  the  part " 
of  the  government.  If  competent  for  any  pur- 
pose upon  the  trial,  they  could  not  be  rejected 
generally;  and  that  they  were  competent  to 
prove  "the  facts  attending  the  seizure  of  the 
goods,  and  that  certain  original  marks  on  pack- 
ages containing  the  said  goods  had  been  erased, 
and  among  them  the  mark  [B]F,  which  was 
originally  upon  one  of  the  said  packages,"  can- 
not, in  our  judgment,  admit  of  any  just  doubt. 
It  could  make  no  difference  as  to  their  admis- 
sibility for  these  purposes,  that  collaterally 
these  facts  might  bear  upon  the  question  of 
probable  or  reasonable  cause  or  not. 

In  the  next  place,  there  was  another  and  in- 
dependent ground  upon  which  their  compe- 
tency is  clear.  It  is.  that  they  were  acting 
under  a  search-warrant  in  making  the  search 
and  seizure,  which  would  undoubtedly,  under 
the  68th  section  of  the  same  act,  be  a  complete 
protection  to  them  against  all  liability  to  any 

568 

Digitized  by  VaOOQlC 


907 


SUFRBME  CotmT  OV  THB  UhiTKD  STATES. 


1845 


suit  therefor,  unless,  indeed,  in  a  case  where 
the  witnesses  acted  from  malice,  and  also  with- 
out probable  cause;  and  the  absence  of  either 
would  exonerate  them  from  all  liability.  So 
that  in  this  view  their  liability  was  remote, 
contingent,  and  uncertain. 
208*]  "Upon  all  these  grounds,  we  are  of 
opinion  that  the  witnesses  were  clearly  admissi- 
ble. 

Another  objection  was  to  the  admissibility 
of  a  bill  of  hiding,  entry,  and  owner's  oath, 
taken  on  the  16th  of  July,  1889,  in  the  month 
preceding  the  seizure  of  the  goods  Id  question, 
of  nineteen  cases  of  goods  (not  part  of  the 
goods  seized)  marked  [B]F,  1  a  19.  Although 
this  evidence  was  objected  to,  and  it  was  ad- 
mitted, yet  it  does  not  appear  upon  the  record 
that  any  exception  was  taken  to  the  ruling. 
But,  without  dwelling  upon  this,  which  was 
perhaps  an  accidental  omission,  it  is  proper  to 
say  that  this  evidence  was  not  offered  as  a  sin- 
gle, isolated  document  (for  in  that  view  it  might 
be  deemed  at  most  as  irrelevant  and  inconse- 
quential for  any  purpose),  but  it  was  offered  in 
connection  with  other  documents  and  evidence 
to  establish  a  privity  between  Taylor  and 
Blackburne  &  Co.,  in  other  importations  of  a 
kindred  character,  and  under  a  scheme  of  med- 
itated fraud  upon  the  revenue  of  the  United 
States,  of  which  these  documents  were  a  link 
in  the  chain.  For  this  purpose  they  might  be 
important  and  necessary;  and  although  the 
whole  evidence  is  not  set  forth  in  the  record, 
yet  it  is  apparent,  from  what  is  there  found  in 
reference  to  the  next  objection,  that  the  evi- 
dence had  an  intimate  connection  and  bearing 
upon  that  which  is  there  stated. 

The  objection  here  alluded  to  is  in  the  record 
stated  in  the  following  words:  "  The  counsel 
of  the  United  States."  [See  the  paragraph  in 
the  statement  of  the  reporter  which  is  included 
within  brackets.]  Now,  we  think  the  excep- 
tion to  this  evidence  was  properly  overruled, 
and  the  evidence  admissible  to  establish  the 
connection  between  Taylor  and  Blackburne  in 
other  importations  as  well  as  in  the  importation 
of  the  goods  now  in  controversy,  and  also  to 
displace  any  presumption  that  the  acts  of  the 
one  were  not  properly  to  be  deemed  attributa- 
ble to  any  connivance  with  the  other,  or  that 
they  were  not  jointly  interested  in  the  same 
scheme  of  importations,  and  mutually  cogni- 
zant of  the  designs  of  each  other.  What  effect 
this  evidence  ought  to  have  after  its  admission 
in  the  cause,  taken  in  connection  with  the 
other  evidence,  was  a  matter  for  the  considera- 
tion of  the  jury  alone;  but  of  its  admissibility 
for  the  purposes  above  stated  we  entertain  no 
doubt.  It  is,  indeed,  a  strange  omission  in  the 
record,  that  the  other  evidence  in  the  case  is 
not  therein  fully  stated,  nor  the  points,  to 
which  it  was  adduced,  suggested,  so  that  we 
are  left  to  conjecture  from  very  imperfect  ma- 
terials what  was  the  true  extent  and  bearing  of 
the  various  matters  excepted  to  as  improper 
evidence. 

Another  objection  is  to  a  question  put  to 
Abraham  J.  Lewis,  a  witness  on  behalf  of  the 
United  States,  who,  having  stated  that  his  firm 
were  importers  of  cloths  and  kerseymeres,  and 
that  he  had  thereby  a  knowledge  of  their  qual- 
ity, was  asked,  on  cross-examination,  to  state 
the  extent  of  the  importations  of  his  firm;  and 
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in  reply  he  said :  ' '  Formerly  we  imported  large 

Quantities  of  woolens;  for  *three  or  [#209 
our  years  past  we  have  imported  but  a  few 
packages  annually."  Whereupon,  the  counsel 
for  the  United  States,  on  re-examination,  pro- 
posed the  following  question,  viz.:  "Was  there 
anything  in  the  state  of  the  market  which 
caused  the  alteration  which  you  have  mention- 
ed in  the  amount  imported  by  you  within  four 
or  five  years  last  past?"  To  which  question  the 
claimants  objected;  but  the  judge  allowed  the 
question  to  be  put,  saying  it  mint  have  some 
bearing  on  the  case,  and  that  it  was  but  fol- 
lowing out  the  question  put  on  the  cross-exam- 
ination. We  think  the  decision  of  the  court 
was  perfectly  correct,  for  the  reason  stated  by 
the  judge.  The  answer  might  show  that  the 
witness  had  ceased  to  import  so  largely,  not 
from  want  of  skill  or  capital,  but  for  reasons 
which  might  connect  themselves  with  the  im- 
portations of  the  claimants. .  What  the  answer 
was  we  do  not  know;  and  certainly  it  could  be 
no  just  ground  of  exception,  that  the  answer 
was  such  as  had  no  bearing  either  way  upon 
the  merits  of  the  case,  and  a  fortiori  not,  if 
favorable  to  the  claimants. 

Another  objection  was  to  the  admissibility 
of  the  evidence  of  David  Gardner,  who  was 
offered  to  prove  that  certain  goods,  marked 
[B]F,  which  had  been  imported  into  New 
York,  in  the  ship  Eutaw,  being  the  same  on 
which  Francis  Blackburne  was  alleged  to  hare 
paid  the  freight,  were  still  in  the  custom-house 
at  New  York.  We  think  that  this  evidence 
was  properly  admissible,  for  the  same  reasons 
as  those  which  have  been  already  stated.  It 
was  a  part  of  the  res  getta.  If  the  other  parts 
of  the  evidence  were  favorable  to  the  inno- 
cence of  the  claimants  in  their  various  impor- 
tations, then  no  conclusion  against  them  could 
fairly  be  drawn  from  this  fact.  But  if,  on  the 
other  hand,  strong  circumstances  of  suspicion 
of  fraud  attached  to  other  importations,  then 
the  circumstance,  so  contrary  to  the  usual 
course  of  mercantile  transactions  in  cases  of 
perishable  articles,  or  articles  liable  to  depreci- 
ation or  decay,  of  their  remaining  long  in  the 
custom-house,  might  fairly  be  deemed  to 
inflame  those  suspicions,  especially  if  in  the 
interval  the  government  was  on  the  alert  to 
detect  supposed  frauds  in  other  importations. 

Another  objection  was  to  the  admission  of 
the  evidence  of  an  invoice  of  merinoes  (not 
part  of  the  goods  mentioned  in  the  informa- 
tion), entered  in  Philadelphia,  by  Blackburne 
&  Co.,  and  marked  [B]F.  85  to  S3,  offered  as 
strengthening  the  evidence  of  the  ownership  of 
packages  with  this  mark.  In  this  view  we 
can  perceive  no  possible  question  as  to  the 
competency  or  propriety  of  the  evidence. 

Another  objection  was  to  the  admissibility 
in  evidence  of  certain  invoices  of  Blackburne. 
Taylor,  Okie  &  Robinson,  to  show  the  absence 
of  any  such  usage  as  to  the  allowance  of  fire 
per  cent,  for  measurement,  as  had  been  testi- 
fied to  by  the  witnesses  on  the  part  of  the 
claimants.  We  see  no  just  ground  of  excep- 
tion to  the  admissibility  of  such  evidence. 
The  usage  set  up  was  of  a  general  nature,  and 
•all  evidence  which  went  to  establish  [*S10 
the  want  of  such  generality,  by  proof  of  the 
non-existence  of  such  a  deduction  in  invokes 
of  a  similar  nature — where,  if  it  was  general 
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and  well  known,  it  ought  to  be  foundV-was 
certainly  admissible  to  rebut  the  presumptions 
derived  from  the  adverse  proof.  The  same 
answer  may  be  given,  and  indeed  applies  more 
forcibly,  to  the  evidence  given  by  Robert 
Walker,  a  witness  for  the  claimants,  who, 
upon  his  cross-examination,  verified  several 
invoices  of  his  own  importations  into  the  port 
of  New  York;  and  also  a  letter  of  one  Waite, 
annexed  to  one  of  the  invoices.  The  intro- 
duction of  this  letter  was  objected  to:  but  it 
was  an  accompaniment  of  the  invoice  intro- 
duced without  objection,  and  it  was  offered 
not  in  chief,  but  as  qualifying  and  repelling 
the  evidence  offered  by  the  claimants  as  to  the 
fire  per  cent,  usage — founded,  among  that  of 
others,  upon  the  very  testimony  of  Walker. 
The  other  invoices  verified  by  Walker  were, 
for  the  same  reason,  in  our  judgment,  equally 
admissible. 

We  have  thus  gone  over  the  various  objec- 
tions taken  to  the  competency  and  admissibil- 
iiy  of  the  testimony  in  this  case;  some  of 
which,  considering  all  the  circumstances  of 
the  case,  can  scarcely  be  treated  otherwise  than 
>s  being  inter  apices  juris  ;  and  shall  now  pro- 
ceed to  examine  the  exceptions  taken  to  the 
charge  of  the  court.  Of  many  of  these  it  is 
unnecessary  to  take  any  special  notice,  since 
theyhave  been  already  disposed  of  in  the  case 
of  Wood  v.  The  Untied  States  (16  Peters.  842), 
or  have  incidentally  fallen  under  notice  in  the 
preceding  parts  of  this  opinion.  Upon  the  point 
that  the  revenue  laws,  on  which  the  informa- 
tion was  founded,  were  not,  as  the  judge  in 
the  court  below  suggested,  to  be  deemed  penal 
laws  in  the  sense  in  which  that  phrase  is  some- 
times used,  it  may  be  proper  to  say  a  very  few 
words.  He  treated  the  point  as  not  of  great 
importance  in  the  case,  as  we  think  it  was  not, 
since  it  had  no  tendency  to  change  the  inter- 
pretation of  the  provisions  of  the  revenue  laws 
then  under  his  consideration.  In  one  sense, 
every  law  imposing  a  penalty  or  forfeiture  may 
be  deemed  a  penal  law;  in  another  sense,  such 
laws  are  often  deemed  and  truly  deserve  to  be 
called  remedial.  The  judge  was  therefore 
strictly  accurate  when  he  suited  that  "  It  must 
sot  be  understood  that  every  law  which  im- 
poses a  penalty  is  therefore,  legally  speaking, 
a  penal  law,  that  is  a  law  which  is  to  be  con- 
strued with  .great  strictness  in  favor  of  the 
defendant.  Laws  enacted  for  the  prevention 
of  fraud,  for  the  suppression  of  a  public  wrong, 
or  to  effect  a  public  good,  are  not,  in  the  strict 
•ease,  penal  acts,  although  they  may  inflict  a 
penalty  for  violating  them."  And  he  added: 
"It  km  this  light  I  view  the  revenue  laws, 
and  I  would  construe  them  so  as  most  effectu- 
ally to  accomplish  the  intention  of  the  Legisla- 
ture in  passing  them."  The  same  distinction 
will  be  found  recognized  in  the  elementary 
writers,  as,  for  example,  in  Blackstone's  Com- 
mentaries (1  Black.  Com.,  88),  and  Bacon's 
Abridgement  (statute  1.,  7,  8),  and  Comyn's 
811*]  Digest  (Parliament  R,  •IS,  R.  19,  R. 
M):  and  it  is  also  abundantly  supported  by  the 
tothorities. 

The  main  exception,  however,  to  the  charge 
is  as  to  the  ruling  of  the  judge  that  there  was 
probable  cause  of  seizure,  and  that  therefore 
theemw  proband*  to  establish  tbe  innocence  of 
the  importation,  and  to  repel  the  supposed  for- 
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feitnre,  was  upon  the  claimants.  We  entirely 
concur  in  the  opinion  of  the  judge  in  his  views 
of  the  evidence  as  applicable  to  this  point. 
He,  and  not  the  jury,  was  to  judge  whether 
there  was  probable  cause  or  not  to  throw  the 
onus  probandi  on  the  claimants;  for  the  71st 
section  of  the  Act  of  1799,  chap.  128,  expressly 
declares  that  "the  onus  probandi  shall  lie  on 
the  claimant  only  where  probable  cause  is 
shown  for  such  prosecution,  to  be  judged  of 
by  the  court  before  whom  such  prosecution  is 
to  be  had."  In  our  judgment,  the  circum- 
stances were  abundantly  sufficient  to  justify 
him,  nay,  to  require  him  to  throw  the  onus 
proband*  on  the  claimants.  The  extraordinary 
circumstances  connected  with  the  concealment 
of  the  goods,  the  prevarications  and  false 
statements  of  Blackburne,  and  the  undervalu- 
ation of  the  goods,  all  required  the  most  plen- 
ary proofs  on  the  part  of  the  claimants,  to 
deliver  the  property  from  the  perils  by  which 
it  was  surrounded.  The  original  cost  of  the 
purchases  could  have  been  fully  proved  by  the 
claimants,  if  the  transactions  were  bona  fide 
purchases:  and  they  bad  the  most  ample  means 
within  their  power  to  establish  it.  Taylor  and 
Blackburne  were  so  completely  mixed  up  in 
these  transactions,  as  principals  and  agents,  or 
as  joint  principals,  that  the  acts  of  the  one 
might  most  justly  be  attributed  to  the  other: 
and  in  fact  they  admit  of  no  reasonable  separa- 
tion as  to  design  or  privity  of  co-operation. 

There  is  but  one  other  exception  remaining, 
which  requires  any  special  noticp.  It  is  whether 
the  68th  section  of  the  Act  of  1799,  chap.  128. 
was  intended  to  reach,  or  does  reach  cases 
where,  by  a  false  and  fraudulent  undervalua- 
tion, less  than  the  amount  of  duties  required 
by  law  has  been  paid,  or  whether  it  applies 
only  to  cases  where  no  duties  at  all  have  been 
paid  upon  the  goods.  In  our  opinion,  the 
section  was  designed  to  apply  equally  to  both 
cases.  In  the  sense  of  that  section  all  goods 
are  forfeited  on  which,  by  fraud,  all  the  duties 
shall  not  have  been  paid,  or  secured  to  be  paid 
which  are  by  law  required  to  be  paid  or  secured 
thereon. 

Upon  the  whole,  the  judgment  of  the  Circuit 
Court  is  affirmed. 

Cited— 4  How.,  250,  280,  882:  IT  How.,  98,  94  ;8 
Wall.,  148, 148 ;  1  Abb.,  U.  8.,  421,  428 ;  2  Abb.,  V.B., 
187. 814;  3  Ben..  511;  6  Ben..  227:  1  DHL.  58;  7  Blatchf ., 
463,  474,  489 ;  16  Btatch.,  547 ;  8  Ware,  206, 210 ;  Deafly, 
64,  TO;  Chase,  Deo.,  511 ;  2  Curt.,  587. 


•JOHN  POLLARD  rt  al.,  Lessee,  [*212 

Plaintiff  in  Error, 

«. 

JOHN  HAG  AN  bt  al.,  Defendants  in  Error. 

When  Alabama  teas  admitted  into  the  Union  it 
became  entitled  to  soil  under  navigable  waters 
therein,  same  as  original  States — nothing 
therein  remained  to  the  U.  8.  but  the  public 
lands— these  do  not  include  lands  below  high 
water-mark  in  navigable  streams. 

The  stipulation  contained  in  tbe  6th  section  of 
the  Act  of  Congress,  passed  on  the  2d  of  Maroh, 
1819,  for  tbe  admission  of  the  State  of  Alabama 
into  the  Union,  viz. :  "  that  all  navigable  waters 
within  the  said  State  shall  forever  remain  publie 
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highways,  free  to  tbe  citizens  of  sold  State,  and  of 
the  United  States,  without  any  tax,  duty,  Impost, 
or  toll  therefor,  imposed  by  said  State,'1  conveys 
no  more  power  over  tbe  navigable  waters  of  Ala- 
bama to  the  government  of  the  United  States,  than 
it  possesses  over  the  navigable  waters  of  other 
States  under  the  provisions  of  the  Constitution. 

And  it  leaves  as  much  right  In  the  State  of  Ala- 
bama over  them  as  the  original  States  possess  over 
navigable  waters  within  their  respective  limits. 

The  shores  of  navigable  waters,  and  the  soils 
under  them,  were  not  granted  by  the  Constitution 
to  the  United  States,  but  were  reserved  to  tbe 
States  respectively;  and  the  new  States  have  the 
same  rights,  sovereignty,  and  jurisdiction  over  this 
subject  as  the  original  States. 

The  United  States  never  held  any  municipal 
sovereignty,  jurisdiction,  or  right  of  soil  In  and  to 
the  territory  of  which  Alabama,  or  any  of  tbe  new 
States,  were  formed,  except  for  temporary  pur- 
poses, and  to  execute  the  trusts  created  by  the  acts 
of  the  Virginia  and  Georgia  Legislatures,  and  the 
deeds  of  cession  executed  by  them  to  the  United 
States,  and  the  trust  created  by  the  Treaty  of  the 
30th  April,  1803,  with  the  French  Republic,  ceding 
Louisiana. 

Upon  the  admission  of  Alabama  Into  the  Union, 
the  right  of  eminent  domain,  which  had  been  tem- 

gorarfly  held  by  the  United  States,  passed  to  the 
tate.  Nothing  remained  In  the  United  States  but 
tbe  public  lands. 

The  United  States  now  hold  the  public  lands  In 
the  new  States  by  force  of  the  deeds  of  cession  and 
the  statutes  connected  with  them,  and  not  by  any 
municipal  sovereignty  which  it  may  be  supposed 
they  possess  or  have  received  by  compact  with  the 
new  States  for  that  particular  purpose. 

That  part  of  the  compact  respecting  the  public 
lands,  to  nothing  more  than  the  exercise  of  a  con- 
stitutional power  vested  in  Congress,  and  would 
have  been  binding  on  the  people  of  the  new  States 
whether  they  consented  to  be  bound  or  not. 

Under  the  Florida  treaty  tbe  United  States  did 
not  succeed  to  those  rights  which  tbe  King  of 
Spain  bad  held  by  virtue  of  his  royal  prerogative, 
but  possessed  tho  territory  subject  to  the  institu- 
tions and  laws  of  its  own  government. 

By  the  acts  of  Congress  under  which  Alabama 
was  erected  a  territory  and  a  State,  the  common 
law  was  extended  over  it  to  the  exclusion  of  all 
other  law,  Spanish  or  French. 

The  Treaty  of  1706  was  not  a  cession  of  territory 
by  Spain  to  the  United  States,  but  the  recognition 
of  a  boundary  line,  and  an  admission,  by  Spain, 
that  all  tbe  territory  on  the  American  side  of  the 
line  was  originally  within  tho  United  States. 

Tbe  United  States  have  never  admitted  that  they 
derived  title  from  tbe  Spanish  government  to  any 
portion  of  territory  Included  within  the  limits  of 
Alabama;  for,  by  the  Treaty  of  1795.  Spain  ad- 
mitted that  she  had  no  claim  to  any  territory  above 
the  thirty-first  depree  of  north  latitude,  and  the 
United  States  derived  its  title  to  all  below  that 
degree  from  France,  under  the  Louisiana  treaty. 

It  results  from  these  principles  that  the  right  of 
the  United  States  to  the  public  lands,  and  the  power 
of  Congress  to  make  all  needful  rules  and  regula- 
tions for  tbe  sale  and  disposition  thereof,  conferred 
no  powar  to  grant  land  in  Alabama  which  was 
below  usual  high  water-mark  at  tbe  time  Alabama 
was  admitted  Into  the  Union. 


213*]  *rpHIS  case  was  brought  up  by  writ 
i.  of  error  from  the  bupreme  Court 
of  Alabama. 

It  was  an  ejectment  brought  by  the  plaintff 
in  error  In  the  Circuit  Court  (State  court)  of 
Alabama,  to  recover  a  lot  in  the  city  of  Mobile, 
described  as  follows,  viz.:  Bounded  on  the 
north  by  the  south  boundary  of  -what  was 
originally  designated  as  John  Forbes  &  Co.'s 
Canal,  on  the  west  by  a  lot  now  or  lately  in  the 

occupancy  of,  or  claimed  by, Ezel,  on  the 

east  by  the  channel  of  the  river,  and  on  the 
south  by  Government  Street. 

The  case  was  similar  in  its  character  to  the 
two  cases  of  'lhe  City  of  MobQe  v.  Emanuel  el 
al.,  reported  in  1  Howard,  95,  and  Pollard's 
Lettee  v.  Filet  (2  Howard,  592).  In  the  report 
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of  the  first  of  these  cases  the  locality  of  the 
gound  and  tbe  nature  of  case  are  explained. 

In  1  Howard,  97,  it  is  stated  that  the  conn 
charged  the  jury,  that  "if  the  place  in  con- 
troversy was,  subsequent  to  the  admission  of 
this  State  into  the  Union,  below  both  high  and 
low  water-mark,  then  Congress  had  no  right  to 
grant  it;  and  if  defendants  were  in  posses- 
sion, the  plaintiffs  could  not  oust  them  bv*virtue 
of  the  act  of  Congress."  And  at  page  98  h  is 
remarked,  that  "the  Supreme  Court  of  Ala- 
bama did  not  decide  the  first  point  raised  in  the 
bill  of  exceptions,  viz. :  that  Congress  bad  no 
right  to  grant  the  land  to  tbe  city  of  Mobile." 

In  the  case  of  Poliar&t  Lettee  v.  Filet,  it  is 
remarked  (2  Howard,  601)  that  "the  arguments 
of  both  counsel  as  to  the  right  of  the  State  of 
Alabama  over  navigable  water  in  virtue  of  her 
sovereignty,  are  omitted,  because  the  opinion 
of  lhe  court  does  not  touch  upon  that  point. 

In  the  present  case,  there  were  objections 
made  upon  the  trial  below  to  the  admission  of 
certain  evidence  which  was  offered  by  tbe  de- 
fendant; but  these  objections  were  not  pressed, 
and  the  whole  argument  turned  upon  the 
correctness  of  the  charge  of  the  court,  which 
was  as  follows :  '  'That  if  they  believed  that  the 
premises  sued  for  were  below  usual  high  water- 
mark, at  the  time  the  State  of  Alabama  was 
admitted  into  the  Union, then  the  act  Congress 
and  the  patent  in  pursuance  thereof,  couldghe 
the  plaintiff  no  title,  whether  the  waters  had 
receded  by  the  labor  of  man  only,  or  by  allu- 
vion; to  which  plaintiff  excepted,  and  the 
court  signs  and  seals  this  bill  of  exceptions." 

Under  these  instructions  the  jury  found  for 
the  defendant,  and  the  Supreme  Court  of  Ala- 
bama affirmed  the  judgment.  From  this  last 
court  the  case  was  brought  up,  under  the  25tli 
section  of  tbe  Judiciary  Act,  and  the  only 
question  was  upon  the  correctness  of  the  above 
instructions. 

Mr.  Coxe  for  the  plaintiff  in  error. 

Mr.  Sergeant  for  the  defendant  in  error. 

Mr.  Coxe,  for  plaintiff  in  error,  said,  [*214 
that  the  only  point  presented  upon  the  record 
grew  out  of  the  charge  of  the  court.  The 
plaintiff  gave  in  evidence  a  patent  from  the 
United  States  for  the  premises  in  question;  an 
Act  of  Congress,  July  2d,  1836,  and  an  Act  of 
26th  May,  1824.  Proof  was  given  that  the 
waters  of  Mobile  Bay,  at  high  tide,  overflowed 
the  premises  during  all  the  time  up  to  1822. 

This  same  title  has  been  before  the  court 
already  and  confirmed.  (1  Howard,  95:  2 
Howard,  591.) 

The  act  of  Congress  admitting  Alabama  into 
the  Union  is  in  6  Laws  U.  8.,  chap.  458.  p. 
880.  Tbe  6th  section  contains  a  proviso,  that 
all  navigable  waters  shall  remain  public  high- 
ways, &c.  Unless  this  section  prevents  the  land 
described  in  the  patent  from  belonging  to  the 
United  States,  the  plaintiff  must  recover  under 
it. 

In  14  Peters,  361,  the  land  in  question  wi 
situated  just  like  this, and  the  title  was  confirm- 
ed. (So  in  16  Peters,  284,  245.)  In  these  two 
cases  there  is  an  implied  opinion  of  the  court 
upon  the  point  now  under  consideration,  and 
the  expressed  opinion  of  one  judge.  (16  Peters. 
262,  266.) 

In  2  Howard,  599,  the  point  was  expressly 
raised  by  the  counsel  on  the  other  side. 
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If  the  land  did  not  belong  to  the  United 
Sutes,  it  belonged  to  nobody.  Neither  the 
ftate  of  Alabama  nor  the  city  of  Mobile  had 
•ay  title  to  it  Many  lands  are  in  the  same 
tjtoation,  subject  to  be  overflowed,  and  if  they 
belong  to  nobody,  there  is  an  end  to  all  im- 
provement of  them,  and  they  must  remain  pub- 
lic nuisances. 

Mr.  (Sergeant,  for  defendant  in  error,  stated 
the  following  points: 

1.  The  plaintiff  rested  his  case  entirely  upon 
the  Act  of  Congress  of  the  2d  July,  1886,  and 
the  patent  issued  under  it,  showing  no  previous 
or  other  right  The  act  and  the  patent  gave 
bini  no  title  to  the  premises,  because, 

1st  The  United  States  had  nothing  to  grant 
or  to  release;  the  right,  if  any,  between  high 
and  low  water-mark  being  in  the  State  of  Ala- 
buna,and  not  in  the  United  States :  and  if  ever  in 
the  United  States.af  ter  Alabama  became  a  State 
was  passed  away  and  parted  with  by  the  Act 
:     of  1824. 

3d.  The  right  and  title  in  and  to  the  prem- 
iss in  question  were  vested  in  those  under  whom 
defendant  claims,  by  a  valid  grant  from  Spain 
before  the  Treaty  of  1808,  namely,  by  the  grant 
!     of  June  9th,  1802. 

3d.  The  grant  from  Spain,  calling  for  the 

rhrer  as  a  boundary,   maintained   the    same 

boundarv  and  followed  the  river. 

4th.  The  length  of  the  line  referred  to  in  the 

I     pant  does  not  limit  defendant's  right,  because 

■    u  is  not  stated  for  the  purpose  of  limiting  the 

right  but  only  as  the  then  distance  to  the  river ; 

I    because  it  actually  went  into  the  river,  and  also 

because  the  call  for  the  river  controls  both 

course  and  distance. 

21ft*]      *2.  The  act  of  Congress  could  not 

|    operate  as  a  release  or  confirmation,  because 

there  was  no  right  or  color  of  right  for  a  release 

or  confirmation  to  operate  upon. 

8.  The  right  of  the  defendant  was  saved  and 

I    confirmed  by  the  Act  of  1824,  so  as  to  place  it 

thenceforward  beyond  doubt  or  question. 

(All  of  Mr.  Sergeant t  remarks  which  bear 
upon  other  points  than  the  one  upon  which  the 
opinion  of  the  court  rested  are  omitted.] 

Had  the  United  States  any  title  to  land 
covered  by  navigable  water, after  the  admission 
of  Alabama  into  the  Union?  Judge  Catron 
has  decided  in  favor  of  the  United  States,  but 
the  court  has  expressed  no  opinion  in  preced- 
ing cases.  The  land  in  question  was  a  part  of 
the  shore  of  the  river  when  Alabama  was  ad- 
mitled.and  was  so  when  the  Act  of  1824  passed. 
It  was  a  part  of  the  river.  What  is  a  river? 
Are  not  its  banks  included?  In  the  language 
of  courts,  there  are  two  distinct  parts  of  a  river, 
its  shore  and  its  channel.  The  shores  sometimes 
extend  a  mile  out  They  may  be  left  bare  at 
low  tide,  but  are  still  a  part  of  the  river,  either 
for  the  purposes  of  navigation  or  fishing.  Be- 
yond that  is  the  channel.  The  record  describes 
this  land  as  being  bounded  by  the  channel  of 
the  river.  The  question,  whether  the  United 
States  had  a  title  after  1817.  was  not  decided 
in  14  Peters,  nor  in  10  Peters,  nor  in  PoUard  v. 
FBe».  It  is  of  little  importance  to  the  United 
Slates,  because  free  navigation  is  secured,  but 
of  great  magnitude  to  the  State.  It  has  been 
said,  that  if  the  decision  be  against  the  United 
States,  the  shores  must  remain  unimproved. 
Bat  not  so.  Their  improvement  requires  local 
Howamd  8. 


regulation.  They  are  avenues  to  navigation, 
and  want  a  nearer  guardian  than  the  United 
States.  Other  States  have  the  control  of  simi- 
lar property.  The  United  States  describe  the 
limits  of  a  port  in  their  revenue  laws,  and  if 
they  want  a  local  property  they  buy  it.  A  State 
can  manage  this  sort  of  property  better  than 
the  United  States,  who  have  never  done  any- 
thing with  it  The  question  is  important  to 
the  new  States,  as  involving  an  attribute  of 
sovereignty,  the  want  of  which  makes  an  in- 
vidious distinction  between  the  old  and  new 
States.  In  9  Porter,  S77,  there  is  an  outline  of 
the  argument  upon  this  subject,  and  the  author- 
ities are  cited.  (See,  also.  589,  591.)  It  is  not 
material  for  me  to  examine  the  power  of  the 
King  of  Spain,  because  after  the  transfer  in 
1808,  the  country  became  subject  to  the  com- 
mon law  and  statute  laws  of  the  United  States, 
except  as  to  previous  grants. 

At  page  696,  this  particular  question  is  ex- 
amined, and  the  case  in  10  Peters  referred  to. 

It  appears,  therefore,  that  the  Supreme  Court 
of  Alabama  studied  the  subject,  and  there  is  no 
adverse  decision  in  this  or  any  State  court. 
On  the  contrary,  the  decision  of  Alabama 
has  been  sustained  by  this  court  in  principle. 

A  right  to  the  shore  between  high  and  low 
water-mark  is  a  sovereign  'right,  not  a  f*2 1 6 
proprietary  one.  By  the  treaties  of  1808  and 
1819  there  is  no  cession  of  river  shores,  al- 
though land,  forts,  &c.,  are  mentioned.  Why? 
Because  rivers  do  not  pass  by  grant,  but  as  an 
attribute  of  sovereignty.  The  right  passes  in 
a  peculiar  manner;  it  is  held  in  trust  for  every 
individual  proprietor  in  the  State  or  the  United 
States,  and  requires  a  trustee  of  great  dignity. 
Rivers  must  be  kept  open;  they  are  not  land, 
which  may  be  sold,  and  the  right  to  them 
passes  with  a  transfer  of  sovereignty.  (16 
Peters,  867,  418,  410,  416.) 

It  follows  from  this  decision,  that  the  rights 
over  rivers  became  severed  from  the  rights 
over  property.  In  Pennsylvania,  after  the 
Revolution,  an  act  was  passed  confiscating 
the  property  of  the  Penn  family;  and  no  act 
was  passed  transferring  the  sovereignty  of  the 
State.  The  reason  is  that  no  act  was  necessary. 
Sovereignty  transferred  itself,  and  when  this 
passes,  the  right  over  rivers  passes  too.  Not  so 
with  public  lands.  The  right  which  New  Jersey 
acquired  in  16  Peters  was  precisely  the  right 
which  Alabama  claims  now.  There  can  be  no 
distinction  between  those  States  which  acquired 
their  independence  by  force  of  arms  and  those 
which  acquired  it  by  the  peaceful  consent  of 
older  States.  The  Constitution  says  the  latter 
must  be  admitted  into  the  Union  on  an  equal 
footing  with  the  rest.  The  dissenting  opinion 
of  Judge  Thompson  (page  419)  is  not  incon- 
sistent with  this. 

If  these  positions  are  right,  the  United  States 
had  nothing  below  high  water-mark.  They 
might  have  reserved  it  in  the  compact  with  the 
State.  The  third  article  of  the  Treaty  with 
Spain  (1  Land  Laws,  57)  contains  such  a 
reservation.  But  as  it  is,  the  United  States 
have  nothing  in  Alabama  but  proprietary 
rights.  They  cannot  put  their  foot  in  a  State 
to  claim  jurisdiction  without  its  consent.  No 
principle  is  more  familiar  than  this,  that  whilst 
a  State  has  granted  a  portion  of  its  sovereign 
power  to  the  United  States,  it  remains  in  the 
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enjoyment  of  all  the  sovereignty  which  it  has 
not  voluntarily  parted  with.  This  court,  though 
inexpressibly  valuable  to  the  country,  is  yet  a 
court  of  limited  jurisdiction.  In  the  Constitu- 
tion, what  power  is  given  to  the  United  States 
over  the  subject  we  are  now  discussing?  In  a 
territory  they  are  sovereign,  but  when  a  State 
is  erected  a  change  occurs.  A  new  sovereign 
comes  in.  Where  the  power  of  taxation  occurs, 
it  is  because  it  has  been  yielded  by  compact.  (1 
McLean's  Rep,  887,  889,  848,  844,  854,  871, 
874.  878.) 

The  case  in  10  Peters,  731  (New  Orlean*  v. 
The  United  States),  sanctions  the  idea  that  the 
power  of  which  we  have  been  speaking  must 
be  held  in  trust;  that  the  kings  of  France  had 
jurisdiction  over  the  shore,  but  it  was  a  police 
power,  and  used  for  the  common  benefit,  not 
as  a  proprietary  right.  If  the  trust  be  in  the 
State  of  Alabama,  the  United  States  cannot 
defeat  that  trust.  The  right  of  accretion  could 
not  belong  to  the  United  States,  because  it  be- 
longs to  the  adjacent  proprietor. 
217*]  *Mr.  Coxe.  in  reply,  insisted,  that 
former  decisions  of  this  court  cover  this  case. 
The  nature  of  the  ground  in  question  is  fully 
shown  in  9  Porter.  580,  581 ;  that  the  tide  rises 
one  and  a  half  or  two  feet  In  10  Peters,  667, 
property  similarly  situated  is  described,  where 
the  water  would  overflow  unless  confined  by 
banks.  It  has  been  said  that  the  United  States 
cannot  exercise  acts  of  ownership  over  it,  but 
it  is  conceded  that  Spain  had  and  exercised 
jurisdiction  to  the  extent  of  granting  it  to  in- 
dividuals. (10  Peters.  679,  680,  681 ;  Attorney- 
General's  opinion,  16  Peters,  252;  9  Porter, 
591.) 

In  10  Peters,  662,  no  question  like  the  present 
was  raised,  as  to  the  power  to  grant,  but 
whether  the  property  ever  had  been  granted. 

The  case  of  New  Orlean*  v.  United  State*  in- 
volved merely  the  question,  whether  the  land 
had  been  dedicated  to  the  public.  It  was  like 
the  Pittsburg  and  Cincinnati  cases,  differing 
only  as  to  the  facts  proved  to  substantiate  such 
dedication  and  the  code  of  law  which  was  to 

fovern  it.  The  citations  from  Domat.  728,  are 
esigned  merely  to  point  out  the  places  which 
belong  to  the  public.  No  question  was  pre- 
sented or  decided,  nor  was  any  opinion  indi- 
cated as  to  the  points  involved  in  this  contro- 
versy. 

Prior  to  the  treaty  by  which  the  United 
States  acquired  this  territory,  the  former  sov- 
ereign claimed  and  exercised  the  rights  which 
the  United  States  have  undertaken  to  exercise. 
But  it  is  said  that  we  must  show  that  our  gov- 
ernment could  be  the  recipient  of  this  power. 
Suppose  we  cannot.  Then  the  right  must  re- 
main in  Spain,  which  would  be  a  strange  re- 
sult.   But  we  say, 

1.  That  portion  of  sovereign  power  which  is 
vested  in  the  United  States  by  our  Constitution 
and  laws  is  unlimited. 

2.  The  exercise  of  power  by  any  department 
or  functionary  of  the  government,  as  among 
and  operating  on  ourselves,  is  limited. 

3.  The  sovereign  power  as  a  nation  in  its 
foreign  intercourse  is  subject  to  no  constitu- 
tional restraint. 

But  it  is  contended  that  the  right  to  the  shore 
is  a  sovereign  and  political,  not  a  proprietary 
right  In  what  the  distinction  exists,  so- far  as 
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it  is  applicable  to  this  controversy,  has  not  been 
explained,  and  is  not  easy  to  be  understood. 
That  there  is  an  immense  body  of  lands  in 
all  our  alluvial  territory,  from  the  North  River 
to  the  Sabine,  including  the  meadows  between 
Newark  and  New  York,  those  on  the  Dela- 
ware, the  rice  plantations  of  Carolina  and 
Georgia,  the  marshes  of  Florida,  the  swamps 
of  Louisiana,  is  a  matter  of  fact.  They  are 
subject  to  periodical  inundations,  some  daily, 
some  by  occasional  freshets,  some  with  the 
semi-annual  rise  of  waters.  According  to  the 
argument  on  the  other  side,  all  these  are  to  be 
considered  part  of  the  shore.  How  can  a 
political  power  be  said  to  exist  without  a  pro- 
prietary right  over  marshes  where  no  one  can 
live? 

It  is  said  the  treaties  of  1808  and  1819  no- 
where specify  rivers,  and  from  this  the  conclu- 
sion is  drawn  that  they  passed  as  part  of  the 
sovereignty.  It  seems  more  probable  that  they 
passed  as  part  ol  the  *territory.  Islands  [*2 18 
are  mentioned,  out  in  the  ocean,  under  which 
we  hold  Key  West,  Tortugas,  &c.  Why  should 
they  be  considered  merely  as  incidents  to  sov- 
ereignty and  not  part  of  the  territory?  The 
language  of  the  grant  is,  in  "  full  property  and 
sovereignty." 

The  Treaty  of  1795  with  Spain  (1  Laws  U. 
S. ,  264),  in  designating  the  boundaries,  speak* 
of  them  which  separate  the  territories  ef  the 
contracting  parties,  and  establish  part  of  this. 
line  of  territory  in  the  middle  of  a  river.  Arti- 
cle 4th  designates  the  middle  of  the  channel, 
or  bed  of  the  Mississippi,  as  the  western  bound- 
ary. In  this  treaty,  as  in  that  of  1819,  a  river 
is  the  boundary,  and  its  free  navigation  is 
secured.  Did  any  one  ever  suppose  that  either 
party  precluded  itself  from  using  the  highway, 
or  from  holding  or  disposing  of  the  lands  on 
the  banks  subject  to  inundation? 

It  is  said  that  the  land  which  was  in  question 
in  Martin  v.  Waddell  (16  Peter",  809),  was 
similarly  situated  to  the  present;  that  it  was 
below  high  water,  and  thence  it  is  inferred  that 
it  was  above  low  water-mark.  But  the  special 
verdict  indicates  no  such  thing.  It  says,  "  cov- 
ered with  water,"  "where  the  tide  ebbs  and 
flows."  Nor  is  there  anything  in  the  passages, 
cited  (410,  4t8,  416)  conflicting  with  this  ides. 
New  Jersey,  who  asserted  the  right  sustained 
in  that  case,  would  be  astonished  to  learn  tbe 
construction  now  placed  upon  it,  denying  the- 
right  of  private  property  in  the  flats  left  bare 
at  low  water,  or  in  the  valuable  meadows  pro- 
tected by  banks  from  daily  inundation,  and 
converted  into  productive  property,  conducive 
equally  to  health  and  wealth. 

In  the  lands  thus  situated,  which  had  not 
been  severed  from  the  public  domain,  the 
United  States  had  the  capacity  to  acquire,  and 
did  acquire,  a  proprietary  interest.  Nor  is 
this  repugnant  to  our  Constitution  or  laws,  or 
the  principles  of  our  government  Throughout 
the  Union  such  property  is  held  by  individuals 
under  titles  sanctioned  by  legislative  acts  and 
judicial  decisions. 

Tbe  sea-shore  and  arms  of  the  sea.  "like 
other  public  property,  may  be  granted  by  the 
king  or  government  to  individual  proprietors." 
(2  Dane's  Abr.,  690,  691.) 

The  Massachusetts  Colony  Act  of  1691  grants 
numerous  pieces  of  flats  to  the  proprietors  of 
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the  adjoining  uplands.  This  was  in  strict  con- 
formity with  the  English  law.  The  soil  on 
vhich  the  sea  flows  and  ebbs,  that  is,  between 
high  and  low  water-marks,  may  be  parcel  of  a 
manor.  Where  the  tide  flows,  it  is  within  the 
jurisdiction  of  the  admiralty ;  where  the  tide 
ebbs,  the  land  may  belong  to  a  subject.  Every- 
thing done  on  the  land  when  the  sea  is  out,  shall 
be  tried  at  common  law.  (5  Co.,  107,  CtmttMe'i 
case.)  In  New  York  and  New  Jersey,  the  in- 
lets of  the  sea  on  Long  Island  and  between  the 
Passaic  and  Hackensack.have  all  been  reclaimed 
and  converted  into  meadows.  When  New  York 
claimed  the  entire  jurisdiction  of  the  North 
River,  she  never  thought  of  claiming  the  mead- 
210*]  ows  'and  marshes  on  the  Jersey  side, 
il:  bough  they  were  covered  at  every  high  tide 
by  the  waters  of  "that  river. 

On  the  Delaware,  in  the  States  of  Delaware, 
Xew  Jersey,  and  Pennsylvania,  the  same  law 
prevails. 

In  Maryland,  South  Carolina,  and  Georgia, 
valuable  private  property  has  been  thus  re- 
claimed from  the  water. 

Throughout  our  western  country,  Ohio,  In- 
diana, Illinois,  Missouri,  Louisiana,  Alabama, 
Miausnppi.  no  question  has  ever  been  raised 
oo  this  point  until  these  cases  first  presented  it. 
HQlions  of  acres  are  thus  held.  The  right  has 
been  uniformly  asserted  by  the  United  States, 
h  was  so  in  the  Act  of  20th  April,  1818,  for 
the  sale  of  Fort  Charlotte  lands,  which  gave 
me  to  the  suits  in  Peters  and  Porter.  (9 
Porter;  18  Peters,  260;  6  Laws  U.  8.,  846.) 

The  Act  of  May  26th,  1824,  expressly  grants 
land  of  this  description,  and  the  Act  of  July, 
1938,  does  the  same. 

All  the  titles  under  these  acts  are  now  in  con- 
troversy. It  is  said  that  the  United  States  have 
link  or  no  interest  in  this  question;  but  their 
interest  is  of  incalculable  value.  See  Barley's 
Louisiana,  as  to  the  amount  of  overflowed 
buds. 

The  right  has  been  judiciously  recognized. 
In  16  Peters,  408  {The  United  State*  v.  Fiix- 
}w*W),  where  there  was  a  claim  under  the  pre- 
emption laws.  In  the  five  different  cases  in 
which  this  very  grant  has  been  disputed. 
PtOurd  v.  KObe  (14  Peters,  855),  where  the  title 
of  both  parties  was  presented.  So  far  as  the 
pJamtm"e  title  appears,  it  was  identical  with 
that  now  exhibited,  with  the  only  addition  of 
the  Spanish  origin,  which  had  been  rejected 
by  the  board  of  commissioners.  The  defend- 
ant's title  the  same  as  now.  All  the  objections 
now  urged  to  the  plaintiff's  title  were  then 
apparent  on  the  record.  (Mobile  v.  Btiava,  16 
Peters.  284;  9  Porter;  Mobile  v.  Eallett,  16 
Peters.  261;  Mobile  v.  Emanuel.  1  Howard,  95; 
AOarrf  v.  FOe*.  2  Howard,  592.) 

Mr.  Justice  McKhtley  delivered  the  opinion 
of  the  court: 

This  case  comes  before  this,  court  upon  a 
writ  of  error  to  the  Supreme  Court  of  Alabama. 

An  action  of  ejectment  was  brought  by  the 
ptatiffs  against  the  defendants,  in  the  Circuit 
loan  of  Mobile  County,  in  said  State;  and 
upon  the  trial,  to  support  their  action,  "the 
plaintiffs  read  in  evidence  a  patent  from  the 
United  States  for  the  premises  in  question,  and 
aa  Act  of  Congress  passed  the  6th  day  of 
inly,  1888,  confirming  to  them  the  prem- 
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ises  in  the  patent  mentioned,  together  with 
an  Act  of  Congress  passed  the  20th  of  May, 
1824.  The  premises  in  question  were  admitted 
by  the  defendants  to  be  comprehended  within 
the  patent;  and  there  was  likewise  an  admis- 
sion by  both  parties  that  the  land  lay  between 
Church  Street  and  North  Boundary  Street,  in 
the  city  of  Mobile ;  and  there  the  plaintiffs  rested 
their  case." 

*"The  defendants,  to  maintain  the  f*220 
issue  on  their  part,  introduced  a  witness  to 
prove  that  the  premises  in  question,  between 
the  years  1819  and  1823,  were  covered  by  water 
of  the  Mobile  River  at  common  high  tide;"  to 
which  evidence  the  plaintiffs,  by  their  counsel, 
objected ;  but  the  court  overruled  the  objection, 
and  permitted  the  evidence  to  go  to  the  jury. 
It  was  also  in  proof;  on  the  part  of  the  defend- 
ant, that  at  the  date  of  the  Spanish  grant  to 
Panton.  Leslie  &  Co..  under  which  they  claim, 
the  waters  of  the  Mobile  Bay,  at  high  tide, 
flowed  over  what  is  now  Water  Street,  and 
over  about  one  third  of  the  lot  west  of  Water 
Street,  conveyed  by  the  Spanish  grant  to  Pan- 
ton,  Leslie  &  Co.;  and  that  the  waters  con- 
tinued to  overflow  Water  Street,  and  the  prem- 
ises sued  for,  during  all  the  time  up  to  1822  or 
1828;  to  all  which  admissions  of  evidence,  on 
part  of  the  defendants,  the  plaintiffs  excepted." 
"The  court  charged  the  jury,  that  if  they  be- 
lieved the  premises  sued  for  were  below  usual 
high  water-mark,  at  the  time  Alabama  was  ad- 
mitted into  the  Union,  then  the  act  of  Congress, 
and  the  patent  in  pursuance  thereof,  could  give 
the  plaintiffs  no  title,  whether  the  waters  nad 
receded  by  the  labor  of  man  only,  or  by  allu- 
vion ;  to  which  the  plaintiffs  excepted.  Where- 
upon, a  verdict  and  judgment  were  rendered  in 
favor  of  the  defendants,  and  which  judgment 
was  afterwards  affirmed  by  the  Supreme  Court 
of  the  State." 

This  question  has  been  heretofore  raised,  be- 
fore this  court,  in  cases  from  the  same  State, 
but  they  went  off  upon  other  points.  As  now 
presented,  it  is  the  only  question  necessary  to 
the  decision  of  the  case  before  us,  and  must 
therefore  be  decided.  And  we  now  enter  into 
its  examination  with  a  just  sense  of  its  great 
importance  to  all  the  States  of  the  Union,  and 
particularly  to  the  new  ones.  Although  this 
is  the  first  time  we  have  been  called  upon  to 
draw  the  line  that  separates  the  sovereignty  and 
jurisdiction  of  the  government  of  the  Union, 
and  the  State  governments,  over  the  subject  in 
controversy,  many  of  the  principles  which 
enter  into  and  form  the  elements  of  the  ques- 
tion have  been  Bettled  by  previous,  well  con- 
sidered, decisions  of  this  court,  to  which  we 
shall  have  occasion  to  refer  in  the  course  of 
this  investigation. 

The  counsel  for  the  plaintiffs  insisted,  in 
argument,  that  the  United  States  derived  title 
to  that  part  of  Alabama  in  which  the  land  in 
controversy  lies  from  the  King  of  Spain;  and 
that  they  succeeded  to  all  his  rights,  powers, 
and  jurisdiction,  over  the  territory  ceded,  and 
therefore  hold  the  land  and  soil,  under  navi- 
gable waters,  according  to  the  laws  and  usages 
of  Spain;  and  by  those  laws  and  usages  the 
rights  of  a  subject  to  land  derived  from  the 
crown  could  not  extend  beyond  high  water- 
mark, on  navigable  waters,  without  an  express 
grant;  and  that  all  alluvion  belonged  to  the 
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crown,  and  might  be  granted  by  this  king,  to 
gether  with  all  land  between  high  water  and 
the  channel  of  such  navigable  waters;  and  by 
the  compact  between  the  United  States  and 
221*]  Alabama,  on  *her  admission  into  the 
Union,  it  was  agreed,  that  the  people  of  Ala- 
bama forever  disclaimed  all  right  or  title  to  the 
waste  or  unappropriated  lands  lying  within  the 
State,  and  that  the  same  should  remain  at  the 
sole  disposal  of  the  United  States;  and  that  all 
the  navigable  waters  within  the  State  should 
forever  remain  public  highways,  and  free  to 
the  citizens  of  that  State  and  the  United  States, 
without  any  tax,  duty,  or  impost,  or  toll  there- 
for, imposed  by  that  State.  That  by  these  ar 
tides  or  the  compact,  the  land  under  the  navi- 
gable waters,  and  the  public  domain  above  high 
water,  were  alike  reserved  to  the  United  States, 
and  alike  subject  to  be  sold  by  them;  and  to 
give  any  other  construction  to  these  compacts, 
would  be  to  yield  up  to  Alabama,  and  the  other 
new  States,  all  the  public  lands  within  their 
limits 

We  think  a  proper  examination  of  this  sub- 
ject will  show  that  the  United  States  never  held 
any  municipal  sovereignty,  jurisdiction,  or  right 
of  soil  in  and  to  the  territory,  of  which  Ala- 
bama or  any  of  the  new  States  were  formed; 
except  for  temporary  purposes,  and  to  execute 
the  trusts  created  by  the  acts  of  Virginia  and 
Georgia  Legislatures,  and  the  deeds  of  cession 
executed  by  them  to  the  United  States,  and  the 
trust  created  by  the  Treaty  with  the  French 
Republic,  of  the  80th  of  April,  1808,  ceding 
Louisiana. 

All  that  part  of  Alabama  which  lies  between 
the  thirty-first  and  thirty-fifth  degree  of  north 
latitude,  was  ceded  by  the  State  of  Georgia  to 
the  United  States,  by  deed  bearing  date  the 
24th  day  of  April,  1802,  which  is  substantially, 
in  all  its  principles  and  stipulations,  like  the 
deed  of  cession  executed  by  Virginia  to  the 
United  States,  on  the  1st  day  of  March,  1784, 
by  which  she  ceded  to  the  United  States  the 
territory  northwest  of  the  river  Ohio.  Both 
of  these  deeds  of  cession  stipulated,  that  all  the 
lands  within  the  territory  ceded,  and  not  re- 
served or  appropriated  to  other  purposes,  should 
be  considered  as  a  common  fund  for  the  use 
and  benefit  of  all  the  United  States,  to  be  faith- 
fully and  bona  fide  disposed  of  for  that  purpose, 
and  for  no  other  use  or  purpose  whatever. 
And  the  statute  passed  by  Virginia  authorizing 
her  delegates  to  execute  this  deed,  and  which  is 
recited  in  it,  authorizes  them,  in  behalf  of  the 
State,  by  a  proper  deed  to  convey  to  the  United 
States,  for  the  benefit  of  said  States,  all  the 
the  right,  title,  and  claim,  as  well  of  soil  as 
jurisdiction,  "upon  condition  that  the  territory 
so  ceded  shall  be  laid  out  and  formed  into 
States,  containing  a  suitable  extent  of  territory, 
not  less  than  100,  nor  more  than  150  miles 
square,  or  as  near  thereto  as  circumstances  will 
admit:  and  that  the  States  so  formed  shall  be 
republican  States  and  admitted  members  of  the 
federal  Union,  having  the  same  rights  of  sover- 
eignty, freedom,  and  independence,  as  the  other 
States."  And  the  delegates  conclude  the  deed 
thus :  '  'Now  know  ye,  that  we,  the  said  Thomas 
Jefferson,  Samuel  Hardy,  Arthur  Lee,  and 
222*]  James  Monroe,  by  virtue  of  the  'power 
and  authority  committed  to  us  by  the  act  of  the 
said  General  Assembly  of  Virginia  before  re~ 
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cited,  and  in  the  name  and  for  and  on  behalf  of 
the  said  Commonwealth,  do  by  these  present* 
convey,  transfer,  assign,  and  make  over  unto 
the  United  States  in  Congress  assembled  for  the 
benefit  of  said  States,  Virginia  inclusive,  all 
right,  title,  and  claim,  as  well  of  soil  as  of  juris- 
diction, which  the  said  Commonwealth  hath  to 
the  territory  or  tract  of  country  within  the 
limits  of  the  Virginia  charter,  situate,  lying. 
and  being  to  the  northwest  of  the  river  Ohio. 
to  and  for  the  uses  and  purposes,  and  on  the 
conditions  of  the  said  recited  act." 

And  in  the  deed  of  cession  by  Georgia  it  is 
expressly  stipulated,  "That  the  territory  thus 
ceded  snail  form  a  State  and  be  admitted  as 
such  into  the  Union  as  soon  as  it  shall  contain 
sixty  thousand  free  inhabitants,  or  at  an  earlier 
period  if  Congress  shall  think  it  expedient,  on 
the  same  conditions  and  restrictions,  with  the 
same  privileges,  and  in  the  same  manner,  is  is 
provided  in  the  ordinance  of  Congress  of  the 
13th  day  of  July,  1787,  for  the  government  of 
the  northwestern  territory  of  the  United  States, 
which  ordinance  shall  in  all  its  parts  extend  to 
the  territory  contained  in  the  present  act  of 
cession,  that  article  only  excepted  which  for- 
bids slavery."  The  manner  in  which  the  new 
States  were  to  be  admitted  into  the  Union,  ac- 
cording to  the  ordinance  of  1787,  as  expressed 
therein,  is  as  follows:  "And  whenever  any  of 
the  said  States  shall  have  sixty  thousand  free 
inhabitants  therein,  such  State  shall  be  admitted 
by  its  delegates  into  the  Congress  of  the  United 
States,  on  an  equal  footing  with  the  original 
States  in  all  respects  whatever."  Thus  it  ap- 
pears that  the  stipulations,  trusts,  and  condi- 
tions are  substantially  the  same  in  both  of  these 
deeds  of  cession ;  and  the  acts  of  Congress,  and 
of , the  State  Legislatures  in  relation  thereto, 
are  founded  in  the  same  reasons  of  policy  and 
interest,  with  this  exception,  however — the  ces- 
sion made  by  Virginia  was  before  the  adoption 
of  the  Constitution  of  the  United  States,  and 
that  of  Georgia  afterwards.  Taking  the  legis- 
lative acta  of  the  United  States,  and  the  States 
of  Virginia  and  Georgia,  and  their  deeds  of 
cession  to  the  United  States,  and  giving  to  each, 
separately,  and  to  all  jointly,  a  fair  interpreta- 
tion, we  must  come  to  the  conclusion  that  it 
was  the  intention  of  the  parties  to  invest  the 
United  States  with  the  eminent  domain  of  the 
country  ceded,  both  national  and  municipal 
for  the  purposes  of  temporary  government, 
and  to  hold  it  in  trust  for  the  performance  of 
the  stipulations  and  conditions  expressed  in  the 
deeds  of  cession  and  the  legislative  acts  con- 
nected with  them.  To  a  correct  understanding 
of  the  rights,  powers,  and  duties  of  the  parties 
to  these  contracts,  it  is  necessary  to  enter  into 
a  more  minute  examination  of  the  rights  of 
eminent  domain,  and  the  right  to  the  public 
lands.  When  the  United  States  accepted  the 
cession  of  the  territory,  they  took  upon  them- 
selves the  trust  to  hold  the  municipal  eminent 
domain  for  the  new  States,  and  to  invest  them 
with  it,  to  *the  same  extent,  In  all  re-  1*223 
specls,  that  it  was  held  by  the  States  ceding  the 
territories. 

The  right  which  belongs  to  the  society,  or  to 
the  sovereign,  of  disposing,  in  case  of  necessity, 
and  for  the  public  safety,  of  all  the  wealth  con- 
tained in  the  State,  is  called  the  eminent  do- 
main.   It  is  evident  that  this  right  is,  in  certain 
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cases,  necessary  to  him  who  governs,  and  is, 
consequently,  a  part  of  the  empire,  or  sover- 
eign power.  (Vat.  Law  of  Nations,  section  244.) 
This  definition  shows  that  the  eminent  domain, 
although  a  sovereign  power,  does  not  include 
sll  sovereign  power,  and  this  explains  the  sense 
m  which  it  is  used  in  this  opinion.  The  com- 
pact made  between  the  United  States  and  the 
State  of  Georgia,  was  sanctioned  by  the  Con- 
stitution of  the  United  States;  by  the  3d  sec- 
tion of  the  4th  article  of  which  it  is  declared 
that  "New  8tates  may  be  admitted  by  the  Con- 
gress into  this  Union;  but  no  new  State  shall 
be  formed  or  erected  within  the  jurisdiction  of 
any  other  State,  nor  any  State  be  formed  by 
the  junction  of  two  or  more  States  or  parts  of 
States,  without  the  consent  of  the  Legislatures 
of  the  States  concerned,  as  well  as  of  Con- 
gress. " 

When  Alabama  was  admitted  into  the  Union, 
cd  an  equal  footing  with  the  original  States, 
<te  succeeded  to  all  the  rights  of  sovereignty, 
jurisdiction,  and  eminent  domain  which  Geor- 
gia possessed  at  the  date  of  the  cession,  except 
to  far  as  this  right  was  diminished  by  the  pub- 
lic lands  remaining  in  the  possession  and  under 
the  control  of  the  United  States,  for  the  tem- 
porary purposes  provided  for  in  the  deed  of 
cession,  and  the  legislative  acts  connected  with 
it  Nothing  remained  to  the  United  States,  ac- 
cording to  the  terms  in  the  agreement,  but  the 
public  Unds.  And,  if  an  express  stipulation 
had  been  inserted  in  the  agreement,  granting 
the  muncipal  right  of  sovereignty,  and  eminent 
domain  to  the  United  States,  such  stipulation 
would  have  been  void  and  inoperative :  because, 
the  United  States  have  no  constitutional  capac- 
ity to  exercise  municipal  jurisdiction, sovereign- 
ty, or  eminent  domain,  within  the  limits  of  a 
State  or  elsewhere,  except  in  the  cases  in  which 
it  is  expressly  granted. 

By  the  16th  clause  of  the  8th  section  of  the 
1st  article  of  the  Constitution,  power  is  given  to 
Congress  "  to  exercise  exclusive  legislation  in 
ill  cases  whatsoever,  over  such  district  (not  ex- 
ceeding ten  miles  square)  as  may  by  cession  of 
particular  States,  and  the  acceptance  of  Con- 
nws,  become  the  seat  of  government  of  the 
toned  States  and  to  exercise  like  authority 
•wer  all  places  purchased,  by  the  consent  of  the 
Legislature  of  the  State  in  which  the  same  may 
U,  for  the  erection  of  forts,  magazines,  arsen- 
als, dock  yards,  and  other  needful  buildings." 
Within  the  District  of  Columbia,  and  the  other 
places  purchased  and  used  for  the  purposes 
above  mentioned,  the  national  and  municipal 
powers  of  government  of  every  description,  are 
united  in  the  government  of  the  Union.  And 
these  are  the  only  cases,  within  the  United 
States,  in  which  all  the  powers  of  government 
are  united  in  a  single  government,  except  in  the 
224*]  cases  already 'mentioned  of  the  tempo- 
rary territorial  governments,  and  there  a  local 
government  exists.  The  right  of  Alabama  and 
every  other  new  State  to  exercise  all  the  pow- 
ers of  government,  which  belong  to  and  may 
be  exercised  by  the  original  States  of  the  Union, 
must  be  admitted,  and  remain  unquestioned, 
except  so  far  as  they  are,  temporarily,  deprived 
of  control  over  the  public  lands. 

We  will  now  inquire  into  the  nature  and 
extent  of  the  right  of  the  United  States 
to  these  lands,  and  whether  that  right  can 
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in  any  manner  affect  or  control  the  decision 
of  the  case  before  us.  This  right  originated  in 
voluntary  surrenders,  made  by  several  of  the 
old  States,  of  their  waste  and  unappropriated 
lands  to  the  United  States,  under  a  resolution 
of  the  old  Congress,  of  the  6th  of  September, 
1780,  recommending  such  surrender  and  ces- 
sion, to  aid  in  paying  the  public  debt,  incurred 
by  the  war  of  the  Revolution.  The  object  of  all 
the  parties  to  these  contracts  of  cession  was  to 
convert  the  land  into  money  for  the  payment 
of  the  debt,  and  to  erect  new  States  over  the 
territory  thus  ceded;  and  as  soon  as  these  pur- 
poses could  be  accomplished,  the  power  of  the 
United  States  over  these  lands,  as  property, 
was  to  cease. 

Whenever  the  United  States  shall  have  fully 
executed  these  trusts,  the  municipal  sovereign- 
ty of  the  new  States  will  be  complete,  through- 
out their  respective  borders,  and  they,  and  the 
original  States,  will  be  upon  an  equal  footing, 
in  all  respects  whatever.  We.  therefore,  think 
the  United  States  hold  the  public  lands  within 
the  new  States  by  force  of  the  deeds  of  cession, 
and  the  statutes  connected  with  them,  and  not 
by  any  municipal  sovereignty  which  it  may  be 
supposed  they  possess,  or  have  reserved  by 
compact  with  the  new  States,  for  that  particu- 
lar purpose.  The  provision  of  the  Constitution 
above  referred  to  shows  that  no  such  power  can 
be  exercised  by  the  United  States  within  a 
State.  Such  a  power  is  not  only  repugnant  to 
the  Constitution,  but  it  is  inconsistent  with  the 
spirit  and  intention  of  the  deeds  of  cession. 
The  argument  so  much  relied  on  by  the  coun- 
sel for  the  plaintiffs,  that  the  agreement  of  the 
people  inhabiting  the  new  States,  "  that  they 
forever  disclaim  all  right  and  title  to  the  waste 
or  unappropriated  lands  lying  within  the  said 
territory;  and  that  the  same  shall  be  and  re- 
main at  the  sole  and  entire  disposition  of  the 
United  States,"  cannot  operate  as  a  contract  be- 
tween the  parties,  but  is  binding  as  a  law.  Full 
power  is  given  to  Congress  "to  make  all  need- 
ful rules  and  regulations  respecting  the  territo- 
ry or  other  property  of  the  United  States." 
This  authorized  the  passage  of  all  laws  neces- 
sary to  secure  the  rights  of  the  United  States  to 
the  public  lands,  and  to  provide  for  their  sale, 
and  to  protect  them  from  taxation. 

And  all  constitutional  laws  are  binding  on 
the  people,  in  the  new  States  and  the  old  ones, 
whether  they  consent  to  be  bound  by  them  or 
not.  Every  constitutional  act  of  Congress  is 
passed  by  the  will  of  the  people  of  the  United 
States,  expressed  through  their  representatives, 
*on  the  subject  matter  of  the  enact-  [*225 
ment;  and  when  so  passed  it  becomes  the  su- 
preme law  of  the  land,  and  operates  by  its  own 
force  on  the  subject  matter,  in  whatever  State 
or  territory  it  may  happen  to  be  The  propo- 
sition, therefore,  that  such  a  law  cannot  oper- 
ate upon  the  subject  matter  of  its  enactment, 
without  the  express  consent  of  the  people  of  the 
new  State  where  it  may  happen  to  be,  contains 
its  own  refutation,  and  requires  no  farther  ex- 
amination. The  propositions  submitted  to  the 
people  of  the  Alabama  territory,  for  their  ac- 
ceptance or  rejection,  by  the  act  of  Congress 
authorizing  them  to  form  a  constitution  and 
State  government  for  themselves,  so  far  as  they 
related  to  the  public  land  within  that  territory, 
amounted  to  nothing  more  nor  less  than  rules 
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and  regulations  respecting  the  sales  and  dispo- 
sition of  the  public  lands.  The  supposed  com- 
pact relied  on  by  the  counsel  for  the  plaintiffs, 
conferred  no  authority,  therefore,  on  Congress 
to  pass  the  act  granting  to  the  plaintiffs  the 
land  in  controversy. 

And  this  brings  us  to  the  examination  of  the 
question,  whether  Alabama  is  entitled  to  the 
shores  of  the  navigable  waters,  and  the  soils 
under  them,  within  her  limits.  The  principal 
argument  relied  on  aeainst  this  right,  is  that 
the  United  States  acquired  the  land  in  contro- 
versy from  the  King  of  Spain.  Although  there 
was  no  direct  reference  to  any  particular  trea- 
ty, we  presume  the  Treaty  of  the  22d  of  Febru- 
ary, 1819,  signed  at  Washington,  was  the  one 
relied  on,  and  shall  so  consider  the  argument. 
It  was  insisted  that  the  United  States  had,  un- 
der the  treaty,  succeeded  to  all  the  rights  and 
powers  of  the  King  of  Spain;  and  as  by  the 
laws  and  usages  of  Spain,  the  king  had  the 
right  to  grant  to  a  subject  the  soil  under  navi- 
gable waters,  that,  therefore,  the  United  States 
had  the  right  to  grant  the  land  in  controversy, 
and  thereby  the  plaintiffs  acquired  a  complete 
title. 

If  it  were  true  that  the  United  States  ac- 
quired the  whole  of  Alabama  from  Spain,  no 
such  consequences  would  result  as  those  con- 
tended for.  It  cannot  be  admitted  that  the 
King  of  Spain  could,  by  treaty  or  otherwise, 
impart  to  the  United  States  any  of  his  royal 
prerogatives;  and  much  less  can  it  be  admitted 
that  they  have  capacity  to  receive  or  power  to 
exercise  them.  Every  nation  acquiring  terri- 
tory, by  treaty  or  otherwise,  must  hold  it  sub- 
ject to  the  constitution  and  laws  of  its  own  gov- 
ernment, and  not  according  to  those  of  the 
government  ceding  it.  (Vat.  Law  of  Nations, 
k.  1,  ch.  19,  sec.  210,  244,  245,  and  bk.  2,  ch. 
7,  sec.  80.) 
The  United  States  have  never  claimed  any 

Sart  of  the  territory  included  in  the  States  of 
[ississippi  or  Alabama,  under  any  treaty  with 
Spain,  although  she  claimed  at  different  periods 
a  considerable  portion  of  the  territory  in  both 
of  those  States.  By  the  treaty  between  the 
United  States  and  Spain,  signed  at  San  Loren- 
zo el  Real  on  the  27th  of  October,  1795,  "The 
high  contracting  parties  declare  and  agree  that 
the  line  between  the  United  States  and  East  and 
West  Florida  shall  be  designated  by  a  line,  be- 
226*]  ginning  on  the  river 'Mississippi,  at  the 
northernmost  part  of  the  thirty-first  degree  of 
north  latitude,  which  from  thence  shall  be 
drawn  due  east  to  the  middle  of  the  Chatahou- 
chee  River,"  &c.  This  treaty  declares  and 
agrees  that  the  line  which  was  described  in  the 
Treaty  of  Peace  between  Great  Britain  and  the 
United  States,  as  their  southern  boundary, 
shall  be  the  line  which  divides  their  territory 
from  East  and  West  Florida.  The  article  does 
not  import  to  be  a  cession  of  territory,  but  the 
adjustment  of  a  controversy  between  the  two 
nations.  It  is  understood  as  an  admission  that 
the  right  was  originally  in  the  United  States. 

Had  Spain  considered  herself  as  ceding  terri- 
tory, she  could  not  have  neglected  to  stipulate 
for  the  property  of  the  inhabitants,  a  stipula- 
tion which  every  sentiment  of  justice  and  of 
national  honor  would  have  demanded,  and 
which  the  United  States  would  not  have  re- 
fused. But,  instead  of  requiring  an  article  to 
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this  effect,  she  expressly  stipulated  to  withdraw 
the  settlements  then  within  what  the  treaty  ad- 
mits to  be  the  territory  of  the  United  States, 
and  for  permission  to  the  settlers  to  take  their 
property  with  them.  "  We  think  this  an  une- 
quivocal acknowledgment  that  the  occupation 
of  the  territory  by  Spain  was  wrongful,  and  we 
think  the  opinion  thus  clearly  indicated  was 
supported  by  the  state  of  facts.  It  follows, 
that  Spanish  grants  made  after  the  Treaty  or 
Peace  can  have  no  intrinsic  validity."  (Hender- 
son v.  Poindtxter,  12  Wheat,  585.) 

Previous  to  the  cession  made  by  Georgia,  the 
United  States,  by  the  Act  of  Congress  of  the 
7th  of  April,  1798,  had  established  the  Missis- 
sippi territory  including  the  territory  west  of 
the  Chatahouchee  River,  to  the  Mississippi 
River,  above  the  81st  degree  of  north  latitude, 
and  below  the  Yazous  River,  subject  to  the 
claim  of  Georgia  to  any  portion  of  the  territory. 
And  the  territory  thus  erected  was  subjected  to 
the  ordinance  of  the  18th  of  July,  1787,  for  its 
government,  that  part  of  it  excepted  which 
prohibited  slavery.  (1  Story's  Laws,  494.)  And 
by  the  Act  of  the  1st  of  March,  1817,  bavins 
first  obtained  consent  of  Georgia  to  make  two 
States  instead  of  one  within  the  ceded  territory, 
Congress  authorized  the  inhabitants  of  the  west- 
ern part  of  the  Mississippi  territory  to  form  for 
themselves  a  constitution  and  State  government 
"  to  consist  of  all  the  territory  included  within 
the  following  boundaries,  to  wit:  Beginning 
on  the  river  Mississippi  at  the  point  where  the 
southern  boundary  line  of  the  State  of  Tennessee 
strikes  the  same;  thence  east  along  the  said 
boundary  line  to  the  Tennessee  River;  thence 
up  the  same  to  the  mouth  of  Bear  Creek ;  thence 
by  a  direct  line,  to  the  northwest  comer  of 
Washington  County ;  thence  due  south  to  the 
Gulf  of  Mexico;  thence  westwardly,  including 
all  the  islands  within  six  leagues  of  the  shore, 
to  the  junction  of  Pearl  River  with  Lake  Borgne ; 
thence  up  said  river  to  the  thirty-first  degree  of 
north  latitude;  thence  west  along  said  degree  of 
latitude  to  the  Mississippi  River;  thence  up  the 
same  to  the  beginning. '  (8  Story's  Laws,  1620.) 
•And  on  the  Sd  of  March.  1817,  Con-  [*227 
gress  passed  an  act  declaring  "  That  all  that 
part  of  the  Mississippi  territory  which  lies 
within  the  following  boundaries,  to  wit:  Be- 
ginning at  the  point  where  the  line  of  the  thirty- 
first  degree  of  north  latitude  intersects  the  Per- 
dido  River;  thence  east  to  the  western  bound- 
ary line  of  the  State  of  Georgia;  thence  atom? 
said  line  to  the  southern  boundary  line  of  the 
State  of  Tennessee;  thence  west,  along  said 
boundary  line,  to  the  Tennessee  River;  thence 
up  the  same  to  the  mouth  of  Bear  Creek:  thence 
by  a  direct  line  to  the  northwest  corner  of 
Washington  County;  thence  due  south  to  the 
Gulf  of  Mexico;  thence  eastwardlv,  including 
all  the  islands  within  six  leagues  of  theshoreto 
the  Perdido  River;  thence  up  the  same  to  the 
beginning;  shall,  for  the  purposes  of  temporary 
government,  constitute  a  separate  territory,  and 
be  called  Alabama." 

And  by  the  2d  section  of  the  same  act  it  it 
enacted,  "  That  all  offices  which  exist,  and  all 
laws  which  may  be  in  force  when  this  act  shall 
go  into  effect,  shall  continue  to  exist  and  be  in 
force  until  otherwise  provided  by  law."  (8 
Story's  Laws,  1634,  1685.)  And  by  the  2d 
article  of  the  compact  contained  in  the  ordi- 
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nance  of  1787,  which  was  then  in  force  in  the 
Mississippi  territory,  among  other  things,  it  was 
provided,  that  "The  inhabitants  of  the  said 
territory  shall  always  be  entitled  to  the  benefits 
of  the  writ  of  habeas  corpus,  and  of  the  trial  by 
jury,  and  of  judicial  proceedings  according  to 
the  course  of  the  common  law.  And  by  the 
proviso  to  the  5th  section  of  the  Act  of  the  2d 
of  March,  1819,  authorizing  the  people  of  the 
Alabama  territory  to  form  a  constitution  and 
Stale  government,  it  is  enacted.  "That  the 
constitution,  when  formed,  shall  be  republican, 
sod  not  repugnant  to  the  ordinance  of  the  13th 
of  July,1787.  Del  ween  the  States  and  the  people 
of  the  territory  northwest  of  the  Ohio  River, 
so  far  as  the  same  has  been  extended  to  the  said 
territory  [of  Alabama]  by  the  articles  of  agree- 
ment between  the  United  States  and  the  State 
of  Georgia.''  By  these  successive  acts  on  part 
of  the  United  States,  the  common  law  has  been 
extended  to  all  the  territory  within  the  limits 
of  the  State  of  Alabama,  and  therefore  excluded 
all  other  law,  Spanish  or  French. 

It  was  after  the  date  of  the  Treaty  of  the  22d 
of  February,  1819,  between  the  United  States 
and  Spain,  but  before  its  tatification,  the  people 
of  the  Alabama  territory  were  authorized  to  form 
a  constitution ;  and  the  State  was  admitted  into 
the  Union,  according  to  the  boundaries  estab- 
lished when  the  country  was  erected  into  a  ter- 
ritorial government.  But  the  United  States 
have  never  admitted  that  they  derived  title 
from  the  Spanish  government  to  any  portion  of 
the  territory  included  within  the  limits  of  Ala- 
bama. Whatever  claim  Spain  may  have  as- 
serted to  the  territory  above  the  thirty-first  de- 
gree of  north  latitude,  prior  to  the  Treaty  of 
the  27th  of  OctobeT,  1795,  was  abandoned  by 
that  treaty,  as  has  been  already  shown.  We 
win  now  inquire  whether  she  had  any  right  to 
228*]  territory  below  *the  thirty-first  degree 
of  north  latitude,  after  the  treaty  between 
France  and  the  United  States,  signed  at  Paris 
on  the  30th  of  April,  1803,  by  which  Louisiana 
was  ceded  to  the  United  States.  The  legisla- 
tive and  executive  departments  of  the  govern- 
ment have  constantly  asserted  the  right  of  the 
United  States  to  this  portion  of  the'  territory 
under  the  1st  article  of  this  treaty ;  and  a  series 
of  measures  intended  to  maintain  the  right  have 
been  adopted.  Mobile  was  taken  possession  of, 
and  erected  into  a  collection  district,  by  Act  of 
the  24lh  of  February,  1804,  chap.  13  (2  Story's 
Laws,  914).  In  the  year  1810,  the  President 
iasued  his  proclamation,  directing  the  Governor 
of  the  Orleans  territory  to  take  possession  of 
the  country,  as  far  as  the  Perdido,  and  hold  it 
for  the  United  States.  In  April,  1812,  Congress 

Cd  an  act  to  enlarge  the  limits  of  Louisiana, 
act  includes  part  of  the  country  claimed 
by  Spain,  as  West  Florida.  And  in  February, 
1813,  the  President  was  authorized  to  occupy 
and  hold  ail  that  tract  of  country  called  West 
Florida,  which  lies  west  of  the  river  Perdido, 
not  then  in  the  possession  of  the  United  States. 
And  these  measures  having  been  followed  by 
the  erection  of  Mississippi  territory  into  a  State, 
and  the  erection  of  Alabama  into  a  territory, 
and  afterwards  into  a  State,  in  the  year  1819, 
and  extending  them  both  over  this  territory: 
could  it  be  doubted  that  these  measures  were 
intended  as  an  assertion  of  the  title  of  the 
fined  8tat«  to  this  country? 
Howard  8. 


In  the  case  of  Foster  <fe  Klam  v.  Neilmn  (2 
Peters,  253),  the  right  of  the  United  States  to 
this  country  underwent  a  very  able  and 
thorough  investigation.  And  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court, 
said:  "After  these  acts  of  sovereign  power 
over  the  territory  in  dispute,  asserting  the 
American  construction  of  the  treaty,  by  which 
the  government  claims  it,  to  maintain  the  oppo- 
site construction  in  its  own  courts  would  certain- 
ly be  an  anomaly  in  the  history  and  practice  of 
nations.  If  those  departments,  which  are  in- 
trusted with  the  foreign  intercourse  of  the  na- 
tion, which  assert  and  maintain  its  interests 
against  foreign  powers,  Lave  unequivocally  as- 
serted its  rigjsts  of  dominion  over  a  country  of 
which  it  is  in  possession,  and  which  it  claims 
under  a  treaty;  if  the  Legislature  has  acted  on 
the  construction  thus  asserted,  it  is  not  in  its 
own  courts  that  this  construction  is  to  be  de- 
nied." The  Chief  Justice  then  discusses  the 
validity  of  the  grant  made  by  the  Spanish  gov- 
ernment, after  the  ratification  of  the  treaty  be- 
tween the  United  States  and  France,  and  it  is 
finally  rejected  on  the  ground  that  the  country 
belonged  to  the  United  States,  and  not  to  Spain, 
when  the  grant  was  made.  The  same  doctrine 
was  maintained  by  this  court  in  the  case  of 
Garcia  v.  Lee  (12  Peters,  511).  These  cases  es- 
tablish, beyond  controversy,  the  right  of  the 
United  States  to  the  whole  of  this  territory, 
under  the  treaty  with  France. 

Alabama  is  therefore  entitled  to  the  sover- 
eignty and  jurisdiction  over  all  the  territory 
within  her  limits,  subject  to  the  common  law, 
*to  the  same  extent  that  Georgia  pos-  [*229 
sessed  it  before  she  ceded  it  to  the  United 
States.  To  maintain  any  other  doctrine,  is  to 
deny  that  Alabama  has  been  admitted  into  the 
Union  on  an  equal  footing  with  the  original 
States,  the  constitution,  laws,  and  compact,  to 
the  contrary  notwithstanding.  But  her  rights 
of  sovereignty  and  jurisdiction  are  not  gov- 
erned by  the  common  law  of  England  as  it  pre- 
vailed in  the  colonies  before  the  Revolution, 
but  as  modified  by  our  own  institutions.  In 
the  case  of  Martin  et  al.  v.  WaddeU  (16  Peters, 
410),  the  present  Chief  Justice,  in  delivering 
the  opinion  of  the  court,  said:  "  When  the 
Revolution  took  place,  the  people  of  each  State 
became  themselves  sovereign ;  and  in  that  char- 
acter hold  the  absolute  right  to  all  their  navi- 
gable waters,  aud  the  soils  under  them  for  their 
own  common  use,  subject  only  to  the  rights 
since  surrendered  by  the  Constitution."  Then 
to  Alabama  belong  the  navigable  waters,  and 
soils  under  them,  in  controversy  in  this  case, 
subject  to  the  rights  surrendered  by  the  Consti- 
tution to  the  United  States;  and  no  compact 
that  might  be  made  between  her  and  the  United 
States  could  diminish  or  enlarge  these  rights. 

The  declaration,  therefore,  contained  in  the 
compact  entered  into  between  them  when  Ala- 
bama was  admitted  into  the  Union,  "that  all 
navigable  waters  within  the  said  State  shall  for- 
ever remain  public  highways,  free  to  the  citi- 
zens of  said  State,  and  of  the  United  States, 
without  any  tax,  duty,  impost,  or  toll  therefor, 
imposed  by  the  said  State,"  would  be  void  if 
inconsistent  with  the  Constitution  of  the  United 
States.  But  is  this  provision  repugnant  to  the 
Constitution?  By  the  8th  section  of  the  1st 
article  of  the  Constitution,  power  is  granted  to 
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Congress  "to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States."  If,  In 
the  exercise  of  this  power,  Congress  can  impose 
the  same  restrictions  upon  the  original  States, 
in  relation  to  their  navigable  waters,  as  are  im- 
posed, by  this  article  of  the  compact,  on  the 
State  of  Alabama,  then  this  article  is  a  mere 
regulation  of  commerce  among  the  several 
States,  according  to  the  Constitution,  and, 
therefore,  as  binding  on  the  other  States  as  Al- 
abama. 

In  the  case  of  Gibbon*  v.  Ogden  (9  Wheat.. 
198),  after  examining  the  preliminary  questions 
respecting  the  regulation  of  commerce  with 
foreign  nations,  and  among  the  States,  as  con- 
nected with  the  subject  matter  there  in  contro- 
versy. Chief  Justice  Marshall  said:  "We  are 
now  arrived  at  the  inquiry :  What  is  this  power? 

"It  is  the  power  to  regulate,  that  is,  to  pre- 
scribe the  rule  by  which  commerce  is  to  be  gov- 
erned. This  power,  like  all  others  vested  in 
Congress,  is  complete  in  itself,  may  be  exer- 
cised to  its  utmost  extent,  and  acknowledges  no 
limitations  other  than  are  prescribed  in  the  Con- 
stitution. These  are  expressed  in  plain  terms, 
and  do  not  affect  the  questions  which  arise  in 
this  case.  If,  as  has  been  always  understood, 
the  sovereignty  of  Congress,  though  limited  to 
specified  objects,  is  plenary  as  to  those  objects, 
230*]  the  power  over  "commerce  with  foreign 
nations,  and  among  the  several  States,  is  vested 
in  Congress  as  absolutely  as  it  would  be  in  a 
single  government  having  in  its  constitution  the 
same  restrictions  on  the  exercise  of  the  power 
as  are  found  in  the  Constitution  of  the  United 
States. "  As  the  provision  of  what  is  called  the 
compact  between  the  United  States  and  the 
State  of  Alabama  does  not,  by  the  above  rea- 
soning, exceed  the  power  thereby  conceded  to 
Congress  over  the  original  States  on  the  same 
subject,  no  power  or  right  was,  by  the  com- 
pact, intended  to  be  reserved  by  the  United 
States,  nor  to  be  granted  to  them  by  Alabama. 

This  supposed  compact  is  therefore  nothing 
more  than  a  regulation  of  commerce,  to  that 
extent,  among  the  several  States,  and  can  have 
do  controlling  influence  in  the  decision  of  the 
case  before  us.  This  right  of  eminent  domain 
over  the  shores  and  the  soils  under  the  navi- 
gable waters,  for  all  municipial  purposes,  be- 
longs exclusively  to  the  States  within  their  re- 
spective territorial  jurisdictions,  and  they,  and 
they  only,  have  the  constitutional  power  to  ex- 
ercise it.  To  give  to  the  United  States  the  right 
to  transfer  to  a  citizen  the  title  to  the  shores 
and  the  soils  under  the  navigable  waters,  would 
be  placing  in  their  hands  a  weapon  which  might 
be  wielded  greatly  to  the  injury  of  State  sov- 
ereignty, and  deprived  the  States  of  the  power 
to  exercise  a  numerous  and  important  class  of 
police  powers.  But  in  the  hands  of  the  States 
this  power  can  never  be  used  so  as  to  affect  the 
exercise  of  any  national  rightof  eminent  domain 
or  jurisdiction  with  which  the  United  States 
have  been  invested  by  the  Constitution.  For, 
although  the  territorial  limitti  of  Alabama  have 
extended  all  her  sovereign  power  into  the  sea, 
it  is  there,  as  on  the  shore,  but  municipal  pow- 
er, subject  to  the  Constitution  of  the  United 
States,  "and  the  laws  which  shall  be  made  in 
pursuance  thereof." 

By  the  preceding  course  of  reasoning  we  have 
arrived  at  these  general  conclusions:  First. 
674 


The  shores  of  navigable  waters,  and  the  soils 
under  them,  were  not  granted  by  the  Constitu- 
tion to  the  United  States,  but  were  reserved  to 
the  States  respectively.  Second.  The  new 
States  have  the  same  rights,  sovereignty,  and 
jurisdiction  over  this  subject  as  the  original 
States.  Third.  The  right  of  the  United  States 
to  the  public  lands,  and  the  power  of  Congress 
to  make  all  needful  rules  and  regulations  for 
the  sale  and  disposition  thereof,  conferred  no 
power  to  grant  to  the  plaintiffs  the  land  in  con- 
troversy in  this  case. 

The  judgment  of  the  Supreme  Court  of  the  State 
of  Alabama  is  therefore  affirmed. 

Mr.  Justice  Catron  dissented: 

The  statute  of  1886,  and  the  patent  of  the 
United  States  founded  on  it,  by  which  the  land 
in  controversy  was  granted  to  Win.  Pollard's 
heirs,  have  on  several  occasions  heretofore  re- 
ceived the  sanction  of  this  court  as  a  valid  title. 

1.  In  the  cause  of  Pollard's  Heirs  v.  Kitbe  (14 
Peters,  858),  the  "Supreme  Court  of  [*231 
Alabama  having  pronounced  an  opposing  claim 
under  the  Act  of  1834  superior  to  Pollard's, 
this  court  reversed  the  judgment  and  establish- 
ed the  latter,  after  the  most  mature  considers 
tion. 

2.  In  the  case  of  Pollard  v.  FVes  (3  How., 
581),  the  precise  title  was  again  brought  before 
this  court,  and  very  maturely  considered;  it 
was  then  said  (page  602):  "This  court  held, 
when  Pollard's  title  was  before  it  formerly,  that 
Congress  had  the  power  to  grant  the  land  to 
himTjv  the  Act  of  1836:  on  this  point  there  was 
no  difference  of  opinion  at  that  time  among  l  lie 
judges.  The  difference  to  which  the  Supreme 
Court  of  Alabama  refers  (in  its  opinion  in  the 
record),  grew  out  of  the  construction  given  by 
a  majority  of  the  court  to  the  Act  of  1834,  by 
which  the  vacant  lands  east  of  Water  Street 
were  granted  to  the  city  of  Mobile." 

On  this  occasion  the  decision  of  the  Suprt  me 
Court  of  Alabama  was  again  reversed,  and  Pol- 
lard's heirs  ordered  to  be  put  into  possession, 
and  they  now  maintain  it  under  our  two  judg 
ments.     It  is  here  for  the  third  time. 

In  the  meantime,  between  1840  and  1844,  a 
doctrine  had  sprung  up  in  the  courts  of  Ala- 
bama (previously  unheard  of  in  any  court  of 
justice  in  this  country,  so  far  as  I'know),  as- 
suming that  all  lands  temporarily  flowed  with 
tide  water  were  part  of  the  eminent  domain 
and  a  sovereign  right  in  the  old  States;  ami 
that  the  new  ones  when  admitted  into  the 
Union,  coming  in  with  equal  sovereign  right*, 
took  the  lands  thus  flowed  by  implication  as  an 
incident  of  State  soveieignty,  and  thereby  de- 
feated the  title  of  the  United  States,  acquired 
either  by  the  Treaty  of  1808,  or  by  the  compacts 
with  Virginia  or  Georgia.  Although  the  as- 
sumption was  new  in  the  courts,  it  was  not  en 
tirely  so  in  the  political  discussions  of  the  coun- 
try; there  it  had  been  asserted  that  the  new 
States  coming  in,  with  equal  right?  appertain 
ing  to  the  old  ones,  took  the  high  lands  as  we) I 
as  the  low,  by  the  same  implication  now  suc- 
cessfully asserted  here  in  regard  to  the  low 
lands;  and  indeed  it  is  difficult  to  see  where  the 
distinction  lies.  That  the  United  States  ac- 
quired in  a  corporate  capacity  the  right  of  soil 
under  water,  as  well  as  of  the  high  land*,  by 
the  treaty  with  France,  cannot  be  doubted ;  nor 
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that  the  right  of  soil  was  retained  and  subject 
to  pant  up  to  the  time  Alabama  was  admitted 
*a  State.  Louisiana  was  admitted  in  1812;  to 
her  the  tame  rules  must  apply  that  do  to  Ala- 
bama. AH  acquainted  with  the  surface  of  the 
Utter  know  that  many  of  the  most  productive 
lands  there,  and  now  in  successful  cultivation, 
wire  in  1812  subject  to  overflow,  and  have  since 
been  reclaimed  by  levees. 

It  is  impossible  to  deal  with  the  question  be- 
fore us  understanding^,  without  reference  to 
Lbe  physical  geography  of  the  delta  of  the  Mis- 
sissippi and  the  country  around  the  Gulf  of 
Mexico,  where  the  most  valuable  lands  have 
been  made  and  are  now  forming  by  alluvion 
deposits  of  the  floating  soils  brought  down  by 
238*]  the  great  rivers;  the  'earlier  of  which 
bad  become  dry  lands;  but  the  more  recent 
were  flowed,  when  we  acquired  the  country ; 
jad  are  in  great  part  yet  so:  thus  situated  they 
have  been  purchased  from  the  United  States 
sid  reclaimed;  a  process  that  is  now  in  daily 
exercise.  An  assumption  that  mud-flats  and 
fwamps  once  flowed,  but  long  since  reclaimed, 
bod  passed  to  the  new  States,  on  the  theory  of 
sovereign  rights,  did,  at  the  first,  strike  my 
mind  aa  a  startling  novelty;  nor  have  I  been 
enabled  to  relieve  myself  from  the  impression, 
owing  to  the  fact  in  some  degree,  it  is  admitted, 
that  for  thirty  years  neither  Congress,  or  any 
State  Legislatuie.  has  called  in  question  the 
power  of  the  United  States  to  grant  the  flowed 
lands,  more  than  others:  the  origin  of  title, 
and  its  continuance,  as  to  either  class,  being 
deemed  the  same.  A  right  so  obscure,  and 
which  has  lain  dormant,  and  even  unsuspected, 
for  ao  many  years,  and  the  assertion  of  which 
will  strip  so  much  city  property,  and  so  many 
states  of  all  title,  should  as  I  think  be  con- 
cluded by  long  acquiescence,  and  especially  in 
count  of  Justice. 

Again,  the  question  before  us  is  made  to  turn 
by  a  majority  of  my  brethren  exclusively  on 
political  jurisdiction;  the  right  of  property  is  a 
mere  incident.  In  such  a  case,  where  there  is 
doubt,  and  a  conflict  suggested,  the  political 
departments.  State  and  federal,  should  settle 
the  matter  by  legislation ;  by  this  means  private 
owners  could  be  provided  for  and  confusion 
avoided;  but  no  State  complains,  nor  has  any 
one  ever  complained,  of  the  infraction  of  her 
political  and  sovereign  rights  by  the  United 
States;  or  by  their  agents,  in  the  execution  of 
the  great  trust  imposed  on  the  latter  to  dispose 
of  the  pubbc  domain  for  the  common  benefit ; 
on  the  contrary,  we  are  called  on  by  a  mere 
trespasser  in  the  midst  of  a  city,  to  assert  and 
maintain  this  sovereign  right  for  his  individual 
protection,  in  sanction  of  the  trespass. 

But  as  already  stated,  the  United  States  may 
be  an  owner  of  property  in  a  State,  as  well  as 
another  State,  or  a  private  corporation,  or  an 
individual  may.  That  the  proprietor  interest  is 
large,  cannot  alter  the  principle.  I  admit  if 
the  agents  of  the  United  States  obstruct  naviga- 
tion, the  State  authorities  may  remove  the  ob- 
structions and  punish  the  offenders;  so  the 
States  have  done  for  many  years  without  in- 
coavenience  or  complaint. 

Nor  can  material  inconvenience  result.  If  a 
front  to  a  city,  or  land  for  another  purpose  is 
seeded.  Congress  can  be  applied  to  for  a  grant, 
a  was  done  by  the  corporation  of  Mobile  in 
How abu  3. 


1824.  If  the  8tate  where  the  land  lies  was  the 
owner,  the  same  course  would  have  to  be  pur- 
sued. The  States  and  the  United  States  are 
not  in  hostility;  the  people  of  the  one  are  also 
people  of  the  other;  justice  and  donation  is 
alike  due  from  each. 

Connecticut  was  once  a  large  proprietor  in  the 
Northwest  Territory  (now  Ohio).  8he  owned 
the  shores  of  a  great  lake  and  the  banks  of 
navigable  rivers.  Can  it  be  assumed  that  the  ad- 
mission of  *Ohio  defeated  the  titlo  of  [*233 
Connecticut, and  that  she  could  not  grant?  The 

Suestion  will  not  bear  discussion,  and  how  can 
le  case  put,  be  distinguished  from  the  one  be- 
fore us;  nay.  how  can  either  be  distinguished 
from  the  rights  of  private  owners  of  lands  above 
water,  or  under  the  water?  Yet,  in  either  in- 
stance, is  the  .owner  in  fee  deprived  of  his 
property  on  this  assumption  of  sovereign 
rights. 

The  front  of  the  city  of  Mobile  is  claimed  by 
the  Act  of  1824,  sanctioned  by  this  court  as  a 
valid  grant  in  the  five  cases  of  Pollard  v.  Kibbe 
(14  Peters);  of  The  city  of  Mobile  v.  Eslava  (16 
Peters,  284);  of  The  same  plaintiff  v.  Hallet  (16 
Peters,  261);  of  The  tame  plaintiff  v.  Emanuel 
(1  How.,  95),  and  of  Pollard  v.  File*  (2  How., 
591).  Except  the  grant  to  Pollard,  the  Act  of 
1824  confers  the  entire  title  (so  far  as  is  known 
to  this  court)  of  a  most  valuable  portion,  and 
a  very  large  portion,  of  the  second  city  on  the 
Gulf  of  Mexico. in  wealth  and  population.  This 
«ct  is  declared  void  in  the  present  cause:  and 
the  previous  decisions  of  this  court  are  either 
directly,  or  in  effect,  overthrown,  and  the  pri- 
vate owners  stripped  of  all  title.  On  this  latter 
point  my  brethren  and  I  fully  agree.  Can  Ala- 
bama remedy  the  evil,  and  confirm  the  titles  by 
legislation  or  by  patent?  I  say  by  patent,  be- 
cause this  State,  Louisiana,  Mississippi,  and 
surely  Florida,  will  of  necessity  have  to  adopt 
some  system  of  giving  title,  if  it  is  possible  to 
do  so,  aside  from  private  legislation;  as  the 
flowed  lands  are  too  extensive  and  valuable  for 
the  latter  mode  of  grant  in  all  instances. 

The  charge  of  the  State  court  to  the  jury  was, 
that  the  Act  of  Congress  of  1886,  and  the 
patent  founded  on  it,  and  also,  of  course,  the 
Act  of  1824,  were  void,  if  the  lands  granted  by 
them  were  flowed  at  high  tide  when  Alabama 
was  admitted ;  and  it  was  immaterial  whether 
the  mud-flat  had  been  filled  up  and  the  water 
excluded  by  the  labor  of  man  or  by  natural 
alluvion.  And  this  charge  is  declared  to  have 
been  proper  by  a  majority  of  this  court. 

The  decision  founds  itself  on  the  right  of 
navigation  and  of  police  connected  with  navi- 
gation. As  a  practical  truth,  the  mud-flats 
and  other  alluvion  lands  in  the  delta  of  the 
river  Mississippi,  and  around  the  Gulf  of  Mexico, 
formed  of  rich  deposits,  have  no  connection 
with  navigation,  but  obstruct  it.  and  must  be 
reclaimed  for  its  furtherance.  This  is  well  il- 
lustrated by  the  recent  history  of  Mobile.  When 
the  Act  of  1824  was  passed,  granting  to  the 
corporation  the  front  of  the  city,  it  was  ex- 
cluded from  the  navigable  channel  of  the  river 
by  a  mud-flat,  slightly  covered  with  water  at 
high  tide  of  perhaps  a  thousand  feet  wide.  This 
had  to  be  filled  up  before  the  city  could  prosper, 
and  of  course  by  individual  enterprise,  as  the 
vacant  space,  as  was  apparent,  must  become 
city  property ;  and  it  is  now  formed  into  squares 
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and  streets,  having  wharves  and  warehouses. 
The  squares  are  built  up ;  and  the  fact  that  that 
part  of  the  city  stands  on  land  once  subject  to 
the  flow  of  tide  will  soon  be  matter  of  history. 
At  New  Orleans,  and  at  most  other  places  front- 
234*]  ing  "rivers  where  the  tide  ebbs  and 
flows,  as  well  as  on  the  ocean  and  great  lakes, 
navigation  is  facilitated  by  similar  means ;  with- 
out their  employment  few  city  fronts  could  be 
formed,  at  all  accommodated  to  navigation  and 
trade.  To  this  end  private  ownership  is  indis- 
pensable And  universal;  and  some  one  must 
make  title.  If  the  United  States  have  no 
power  to  do  so,  who  has?  I  repeat,  can  Ala- 
bama grant  the  soil?  She  disavowed  all  claim 
and  title  to  and  in  it,  as  a  condition  on  which 
Congress  admitted  her  into  the  Union.  By  the 
Act  of  March  2,  1819  (8  Story's  Laws,  1720). 
the  Alabama  territory  was  authorized  to  call  a 
convention  and  form  a  State  constitution;  but 
Congress  imposed  various  restrictions,  and 
among  others  the  following  one :  "And  provided 
always,  that  the  said  convention  shall  provide 
by  an  ordinance,  irrevocable  without  the  con- 
sent of  the  United  States,  that  the  people  in- 
habiting said  territory  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title  to  the 
waste  or  unappropriated  lands  lying  within  the 
said  territory,  and  that  the  same  shall  be  and 
remain  at  the  sole  and  entire  disposition  of  the 
United  States." 

On  the  2d  of  August,  1819,  the  convention 
of  Alabama  formed  a  constitution.and  adopted* 
an  ordinance  declaring  "that  this  convention, 
for  and  on  behalf  of  the  people  inhabiting  this 
State,  do  ordain,  agree,  and  declare,  that  they 
forever  disclaim  all  right  and  title  to  the  waste 
or  unappropriated  lands  lying  within  this  State; 
and  that  the  same  shall  be  and  remain  at  the 
sole  and  entire  disposition  of  the  United  States." 
In  addition,  all  the  propositions  offered  by  the 
Act  of  March  2, 1819,  were  generally  accepted 
without  reservation. 

On  the  14th  of  December,  1819,  Congress,  by 
resolution,  admitted  Alabama  as  a  State.on  the 
conditions  above  set  forth.  (8  Story's  Laws  U. 
8.,  1804.) 

That  the  lands  in  contest.and  granted  by  the 
Acts  of  1824  and  1880,  were  of  the  description  of 
"  waste  or  unappropriated,"  and  subject  to  the 
disposition  of  the  United  States,  when  the  Act 
of  Congress  of  the  second  of  March,  1819,  was 
passed,  is  not  open  to  controversy,  as  already 
stated;  nor  has  it  ever  been  controverted,  that 
whilst  the  territorial  government  existed,  any 
restrictions  to  give  private  titles  were  imposed 
on  the  federal  government;  and  this  in  regard 
to  any  lands  that  could  be  granted.  And  I  had 
supposed  that  this  right  was  clearly  reserved 
by  the  recited  compacts,  as  well  as  on  the  gen- 
eral principle  that  the  United  States  did  not 
part  with  the  right  of  soil  by  enabling  a  State 
to  assume  political  jurisdiction.  That  the  dis- 
claimer of  Alabama,  to  all  right  and  title  in  the 
waste  lands,  or  in  the  unappropriated  lands, 
lying  within  the  State,  excludes  her  from  any 
interest  in  the  soil,  is  too  manifest  for  debate, 
aside  from  all  inference  founded  on  general 
principles.  It  follows,  if  the  United  States 
cannot  grant  these  lands,  neither  can  Alabama; 
and  no  individual  title  to  them  can  ever  exist. 
And  to  this  conclusion,  as  I  understand  the 
reasoning  of  the  principal  opinion,  the  doctrine 
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•of  a  majority  of  mjr  brethren  mainly  [*235 
tends.  The  assumption  is,  that  flowed  lands, 
including  mud-flats,  extending  to  navigable 
waters,  are  part  of  such  waters,  and  clothed 
with  a  sovereign  political  right  in  the  State; 
not  as  property,  but  as  a  sovereign  incident  to 
navigation,  which  belongs  to  the  political  juris- 
diction; and  being  part  of  State  sovereignty, the 
United  States  could  not  withhold  it  from' Ala- 
bama. On  this  theory,  the  grants  of  the  United 
States  are  declared  void :  conceding  to  the  theory 
all  the  plenitude  it  can  claim,  still  Alabama  has 
only  political  jurisdiction  over  the  thing:  and  it 
must  be  admitted  that  jurisdiction  cannot  be 
the  subject  of  a  private  grant. 

The  present  question  was  first  brought  direct- 
ly before  this  court  (as  I  then  supposed,  and 
now  do),  in  the  cause  of  The  City  of  Mobile  v. 
Eslava,  in  1840,  when  my  opinion  was  ex- 
pressed on  it  at  some  length.  It  will  be  found 
in  10  Peters,  247,  and  was  in  answer  to  the 
opinion  of  the  Supreme  Court  of  Alabama, 
sent  up  as  part  of  the  record;  having  been  filed 
pursuant  to  the  statute  of  that  State,  found  in 
Clay's  Digest,  280,  sec.  0.  My_  opinion,  then 
given,  has  been  carefully  examined,  and  so  far 
as  it  goes,  is  deemed  correct  (except  some  error* 
of  the  press),  nor  will  the  reasons  given  be  re- 
peated. 

In  Hallef*  case  (10  Peters,  203),  reasons  were 
added  to  the  former  opinion.  And  again,  in  the 
case  of  Emanuel,  the  question  is  referred  to,  in 
an  opinion  found  in  1  How.,  101. 

In  Pollard's  Lessee  v.  File*  (2  How..  002).  the 

auestion  whether  Congress  had  power  to  grant 
le  land  now  in  controversy  was  treated  asset- 
tied.  As  the  judgment  was  exclusively  found- 
ed on  the  Act  of  1880  (the  plaintiff  having  ad- 
duced no  other  title),  it  was  impossible  to  re- 
verse the  judgment  of  the  Supreme  Court  of 
Alabama  on  any  other  assumption  than  that  the 
act  of  Congress  conferred  a  valid  title,  I  de- 
livered that  opinion,  and  it  is  due  to  myself  to 
say  that  it  was  the  unanimous  judgment  of  the 
members  of  the  court  then  present. 

I  have  expressed  these  views''  in  addition  to 
those  formerly  given,  because  this  is  deemed 
the  most  important  controversy  ever  brought 
before  this  court,  either  as  it  respects  the 
amount  of  property  involved,  or  the  principles 
on  which  the  present  judgment  proceeds — prin- 
ciples, in  my  judgment,  as  applicable  to  the  high 
lands  of  the  United  States  as  to  the  low  lands  and 
shores. 

Cited-9  How..  478:  10  How..  16:  18  How..  M.  W*: 
18  How.,  74 ;  It  How.,  480, 801,808,  S»;  »  How,  ti; 
8WaU.,  728;  «  Walt.,  486;  18  Wall.,  66;  4  Otto.  *K, 
888, 384  j_l  8awy.,  678 ;  1  Wood.  4  M.,  407-411. 417, 4M: 
1  Abb.  TJ.  8..  162, 164 ;  1  Bias.,  560, 682 ;  MoAlL,  4. » ; 
6  McLean,  212, 217. 


♦WILLIAM  F.  C ARY  and  SAMUEL  [♦836 
T.  CART,  Plaintiff*, 

v. 
EDWARD  CURTIS. 

Money  exacted  by,  and  paid  to  collector  of  cut- 
torn*  for  duties,  cannot  be  recovered  bark  fy 
action  against  him — effect  of  Act  March  Si. 
1839,  tee.  S. 

Hlnoe  the  passage  of  the  Act  of  Congress  of  March 
8d,  1888,  ohap.  82,  see.  2,  which  requires  oollecton  of 
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the  customs  to  place  to  the  credit  of  the  Treasurer 
of  the  Cnlted  States  all  money  which  they  receive 
for  unascertained  duties  or  for  duties  paid  under 
protest,  an  action  of  atmanprtt  for  money  had  and 
rcedred  will  not  lie  afralnst  the  collector  for  the 
return  of  such  duties  so  received  by  him. 

la  what  other  modes  the  claimant  can  have  access 
to  the  courts  of  Justice,  this  court  is  not  called 
upon  in  this  ease  to  decide. 

THIS  case  came  up  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  New  York,  on  a  certificate  of  division  in 
opinion  between  the  judges  thereof. 

The  action  was  brought  in  the  Circuit  Court 
to  recover  money  paid  to  Curtis,  as  collector  of 
the  port  of  New  York,  for  duties.  The 
declaration  contained  the  common  money 
counts,  and  the  defendant  pleaded  the  general 
woe.  The  cause  was  tried  at  November  Term, 
1848 

The  jury  found  for  the  plaintiffs,  subject 
to  the  opinion  of  the  court,  among  other  things, 

1.  That  the  plaintiffs  paid  the  sum  of  $181.- 
75  to  the  defendants,  on  the  3d  July,  1841. 
far  duties  on  the  goods  imported  as  being  raw 

«at 

2.  That  the  goods  on  which  the  duties  were 
demanded  andpaid  were  not  raw  silk,  but  a 
manufactured  article. 

3.  That  the  money  so  paid  was  under  a  writ- 
ten protest  made  at  the  time  of  payment. 

4.  That  the  money  had  been  paid  into  the 
treasury  by  the  defendant  in  the  month  of 
July,  1841,  and  before  the  commencement  of 
this  suit. 

Upon  the  argument  of  this  cause,  after  ver- 
dict, several  questions  arose;  among  others,  the 
following,  viz. : 

Whether  or  not  the  2d  section  of  the  Act  of 
Congress,  approved  on  the  8d  day  of  March. 
1839,  entitled  "  An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  gov- 
ernment for  the  year  1839,"  was  a  bar  to  the 
action. 

On  this  question  the  opinions  of  the  judges 
were  opposed.  Whereupon,  on  motion  of  the 
plaintiffs,  by  their  counsel,  it  was  ordered  that 
the  foregoing  state  of  the  pleadings  and  facts, 
which  is  made  under  the  direction  of  the  judges, 
be  certified  under  the  seal  of  this  court,  accord- 
ing to  the  statute  in  such  case  made  and  pro- 
vided, to  the  Supreme  Court  of  the  United 
States,  to  the  end  that  the  question  on  which 
the  said  disagreement  has  happened  may  be 
Anally  decided. 

The  cause  was  argued  (in  writing)  by  Mr. 
&fi*ea*  for  the  plaintiffs  in  error,  and  Mr.  Nd- 
*>%,  Attorney  General,  for  the  defendant. 
237*]    *Mr.  SvMmn,  for  plaintiffs: 

This  cause  comes  before  the  court  on  a  cer- 
tificate of  a  division  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Xew  York. 

The  plaintiffs,  as  importers,  had  a  perfect 
right  to  have  and  maintain  this  action  against 
the  defendant  upon  the  facts  as  found-  in  this 
cause.  (EtUott  v.  Stearttoout,  10  Peters.  187.) 

The  2d  section  referred  to  in  the  certificate  of 
divirion  (9  Laws  U.  S.,  1012)  does  not  take 
away  this  right  of  action. 

NOOk— At  to  voluntary  payment*,  and  payment* 
Tihr  nrnfrrt  and  when  money  Ukaattyexacted  may 
Unemmxd  bade,  see  note  to  Bank  of  United  States 
t.  Bsak  of  Washington,  8  Pet,  8. 

Howaxs  8.  U.  8.,  Book  11. 


Because  this  right  existed  at  common  law, 
and  the  statute  does  not  express  a  clear  intent  to 
do  so.  (Bac.  Abr.,  tit.  Statute;  19  Vin.  Abr., 
524,  sec.  126.) 

Because  this  right  is  not  taken  from  the  im- 
porter by  necessary  implication;  but,  on  the 
contrary ',  the  prospective  language  of  this  sec- 
tion shows  that  Congress  contemplated  that 
actions  against  collectors  would  ana  should  be 
brought  m  future,  and  sustained,  as  they  had 
been  in  all  cases  of  illegal  exaction  of  duties,  if 
paid  under  sufficient  protest.  This  section  pro- 
vides that  money  paid  to  a  collector  under  pro- 
test shall  not  be  held  by  him  to  await  the  result 
of  any  litigation  in  relation  to  the  rate  or  amount 
of  duty  legally  chargeable.  This  is  all  pros- 
pective, and  relates  to  suits  which  may  be 
brought  in  future;  for  there  is  not  a  word  that 
limits  the  effect  of  the  provision  in  this  section 
to  the  past  or  present,  but  words  in  the  future 
tense  only  are  used.  The  section  commences 
with  the  words,  "  From  and  after  the  passage 
of  this  act,"  and  Tefers  only  to  money  thereafter 
to  be  received  by  Collectors.  The  whole  tenor 
of  the  section  imports  an  intent  not  to  take 
away  the  right  of  litigation  for  money  paid 
under  protest.  But  if  ft  be  urged,  that  the  del- 
egation of  a  new  power  to  the  Secretary  of  the 
Treasury  to  take  cognizance  of  such  claims  for 
repayment  of  duties  illegally  exacted,  imports, 
by  necessary  implication,  that  Congress  intend- 
ed to  vest  in  him  exclusively  the  right  of  ascer- 
taining the  facts  in  such  cases,  and  of  deciding 
the  law  thereon,  the  plaintiffs  respectfully  ask 
the  court  to  consider  in  what  widely  different 
language  such  an  intent  must  needs  have  been 
expressed.  There  must  have  been  an  express 
prospective  provision  of  some  mode  of  proving 
the  facts  of  each  case,  consistent  with  the  con- 
stitutional guaranty  of  the  right  of  trial  by  jury ; 
for  up  to  the  passing  of  the  act  in  question  the 
law  had,  by  necessary  implication,  and  by  the 
known  course  of  judicial  proceedings  in  such ' 
cases,  recognized  this  right  as  the  right  of  all 
importers  paying  such  duties  under  protest, 
and  the  means  of  an  ulterior  decision  of  all 
questions  of  law  other  than  the  opinion  of  the 
Secretary  would  have  been  provided :  whereas 
this  law,  by  authorizing  the  Secretary  to  repay 
such  illegally  exacted  duties  when  he  should 
be  satisfied  they  ought  to  be  repaid,  has  left 
open  to  importers  their  known  and  constitu- 
tional right  of  recourse  to  the  tribunals  of  Inw 
when  he  should  not  be  satisfied;  so  that  the 
true  construction  of  the  provision  giving  him 
'such  a  power  may  be  carried  into  full  [*238 
effect,  to  the  utmost  Inferable  intention  from 
the  terms  of  this  section,  quite  consistently  with 
leaving  to  all  importers  their  remedy  at  law,  as 
well  as  the  privilege  of  applying  to  the  Secre- 
tary at  their  option. 

Because  the  purpose  of  this  section  appears 
to  be  twofold,  to  wit:  the  security  of  public 
moneys  received  for  duties  under  protest,  and 
the  repayment  of  them  by  the  Secretary  in  all 
cases  where  he  may  be  satisfied  they  ought  to 
be  repaid,  without  touching,  varying,  or  alter- 
ing, in  any  manner,  the  right  of  action  by  im- 
porters against  the  collector. 

Because  the  collectors  have  always  been  re- 
quired by  law  to  pay  over  all  moneys,  without 
reference  to  protests.  See  "  An  Act  to  regulate 
I  the  collection  of  duties  on  imports  and  tonnage  " 
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(Acts  of  5th  Congress,  chap.  138,  sec.  21,  8 
Laws  U.  B.),  which  provides,  inter  alia,  that 
the  "  collector  shall  at  all  times  pay  to  the  order 
of  the  officer  who  shall  be  authorized  to  direct 
the  payment  thereof,  the  whole  of  the  moneys 
which  they  may  respectively  receive  by  virtue 
of  this  act  (such  moneys  as  they  are  otherwise 
by  this  act  directed  to  pay,  only  excepted);" 
and  it  is  by  virtue,  in  part,  of  this  very  act  that 
the  collector  demanded  and  received  the  money 
paid  in  this  case. 

The  money  being  withdrawn  from  the  col- 
lector's hands  by  law,  it  would  seem  unjust  that 
he  should  be  exposed  to  a  judgment  and  ex- 
ecution thereon ;  but  this  section  provides  that 
it  shall  be  the  duty  of  the  Secretary  to  refund, 
and  thus  the  collector  is  indemnified,  which  is- 
equivalent  to  a  right  of  retaining  money  paid 
under  protest,  as  laid  down  in  the  case  ot  Elliott 
v.  Swartwwt  (10  Peters,  154),  where  the  court 
speak  of  the  collector's  protecting  himself  by 
retaining  the  money  or  claiming  an  indemnity; 
but  if  not  strictly  an  indemnity,  and  it  should 
be  found  in  practice  that  the  collector  was  not 
re-imbursed,  he  would  refrain  from  exacting 
duties  in  doubtful  cases  until  he  had  the  sanc- 
tion of  the  Secretary,  and  his  assurance  that  the 
money  should  be  repaid  upon  the  recovery  of 
a  judgment  at  law.  And  this  court  held,  in 
the  case  of  Traey  &  BaUttier  v.  Swartuxmt  (10 
Peters,  98,  99),  that  the  personal  inconvenience 
to  the  collector  is  not  to  be  considered. 

The  collector  is  liable  for  money  illegally 
exacted  and  paid  under  protest,  although  the 
same  may  have  been  turned  over  to  the  govern- 
ment under  the  requirements  of  the  acts  of  Con- 
gress. 

In  the  case  of  Taunton  v.  Wilton  et  al.  (1 
Campb.,  896),  Lord  Ellenborough  says  "if  any 
person  gets  money  into  his  hands  illegally,  he 
cannot  discharge  himself  by  paying  it  over  to 
another;"  and  this  opinion  is  entitled  to  more 
consideration  than  Niti  Print  decisions  usually 
are,  because  Lord  Ellenborough  states  that  he 
had  consulted  the  other  judges,  and  that  they 
agreed  with  him. 

In  the  case  of  8adler  v.  Etant,  or  Lady  Wind- 
tor'i  case  (4  Burr.,  1980),  it  is  held,  that  where 
notice  is  given  the  agent  may  and  ought  to  be 
289*]*eued,  and  cannot  exonerate  himself  by 
payment.  This  case  is  cited  and  approved  in 
Elliott  v.  Swartwout. 

In  the  Commentaries  of  His  Honor  Judge 
Story,  on  Agency,  p.  811,  sec.  807,  it  is  laid 
down,  that  "where  money  is  obtained  from 
third  persons,  by  public  officers,  illegally,  but 
under  color  of  office,  it  may  be  recovered  back 
again  from  them  if  notice  had  been  given  by 
the  party,  at  the  time,  to  the  officer,  although 
the  money  has  been  paid  over  to  the  govern- 
ment" In  the  case  of  Elliott  v.  Bwartaout  (10 
Peters,  158)  it  is  held,  that  "  where  money  is  il- 
legally demanded  and  received  by  an  agent,  he 
cannot  exonerate  himself  from  personal  respon- 
sibility by  paying  it  over  to  his  principal :"  and 
in  the  case  of  Bend  v.  Hoyt  (18  Peters,  267)  it  is 
held,  that  "  there  is  no  doubt  the  collector  is 
generally  liable  in  an  action  to  recover  back  an 
excess  of  duties  paid  to  him,  as  collector,  where 
the  duties  have  been  illegally  demanded,  and  a 
protest  of  the  illegality  has  been  made  at  the 
lime  of  payment,  or  notice  then  given  that  the 
party  means  to  contest  the  claim,  whether  he 
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has  paid  over  the  money  to  the  government  or 
not/' 

If  it  be  objected  that  the  payments  bete  re- 
ferred to  are  voluntary,  the  answer  is,  mat  it  is 
evident  that  the  contrary  is  the  fact  If  the 
cases  and  the  remarks  in  the  Commentaries 
above  referred  to  had  been  made  concerning  an 
ordinary  agent,  there  might  be  ground  for  such 
an  objection ;  but  a  collector  is  the  defendant  in 
each  case,  and  government  officers  are  specially 
referred  to  in  the  Commentaries,  and  if  there 
had  been  any  distinction  between  the  kinds  of 
payments,  that  distinction  would  have  been  re- 
ferred to,  for  it  was  well  known  to  the  court, 
that  collectors  and  other  government  officers 
were  then  compelled  by  law  to  pay  over  all 
money  received  by  them:  and,  as  has  been 
previously  shown,  the  section  in  question  is  no 
more  compulsory  than  the  laws  in  force  at  the 
time  of  those  decisions,  and,  it  follows  that 
they  are  controlling  and  decisive  in  the  case. 

The  case  of  Qreenway  v.  Surd  (4  Term  Rep. , 
558,  654)  does  not  apply,  because  it  appears  to 
have  been  a  voluntary  payment,  and  is  so  de- 
cided to  be  in  Elliott  v.  Swartwout. 

[Of  Mr.  Nelton't  argument  in  reply  the  re- 
porter has  no  notes.] 

Mr.  Jnttiee  Daniel  delivered  the  opinion  of 
the  court: 

In  order  to  arrive  at  the  answer  which  should 
be  given  to  the  question  certified  upon  this  rec- 
ord, the  objects  first  to  be  sought  for  are  the 
intention  and  meaning  of  Congress  in  the  en- 
actment of  the  2d  section  of  the  Act  of  March 
8d,  1889,  under  which  the  question  sent  here 
has  been  raised.  The  positive  language  of  the 
statute,  it  is  true,  must  control  every  other  rule 
of  interpretation,  yet  even  this  may  be  better 
understood  by  recurrence  to  the  known  public 
practice  as  to  matters  t'n  pari  materia,  and  by 
the  rules  of  law  as  previously  expounded  by 
the  courts,  and  as  applied  to  and  as  having  in- 
fluenced that  practice.  The  law  as  laid  down 
by  this  court  with  'respect  to  collectors  [*840 
of  the  revenue,  in  the  case  of  Elliott  v.  Swart- 
uxrut  (10  Peters,  187),  and  again  incidentally  in 
the  case  of  Bend  v.  .Hey*  (18  Peters,  268),  is  pre- 
cisely that  which  is  applicable  to  agents  in  pri- 
vate "transactions  between  man  and  man,  viz. : 
that  a  voluntary  payment  to  an  agent  without 
notice  of  objection  will  not  subject  the  agent 
who  shall  have  paid  over  to  his  principal;  but 
that  payment  with  notice,  or  with  a  protest 
against  the  legality  of  the  demand,  may  create 
a  liability  on  the  part  of  the  agent  who  shall 
pay  over  to  his  principal  in  despite  of  such 
notice  or  protest.  Such  was  the  law  as  an- 
nounced from  this  court,  and  Congress  most  be 
presumed  to  have  been  cognizant  of  its  exist- 
ence; and  as  the  peculiar  power  ordained  by 
the  Constitution  to  prescribe  rules  of  right  mil 
of  action  for  all  officers  as  well  as  others  falling 
within  the  legitimate  scope  of  federal  legUt- 
tion,  they  must  be  supposed  to  have  been  equal 
ly  cognizant  of  the  effects  and  tendencies  «f 
this  court's  decisions  upon  the  collection  of  the 
public  revenue.  With  this  knowledge  neces- 
sarily presumed  for  them,  Congress  enact  the 
2d  section  of  the  Act  of  1889.  Ft  should  not  he 
overlooked,  for  it  is  very  material  in  seekine 
for  the  views  of  Congress  in  this  enactment, 
that  the  court,  in  the  case  of  Elliott  v.  8»art- 
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want,  in  its  reasoning  upon  the  second  point 
submitted  to  them,  say  that  the  claimant  by 
giving  notice  to  the  collector  would  "  put  him 
on  his  guard,"  by  requiring  him  not  to  pay 
orer  the  money.  They  further  say  that  the 
collector  would,  by  the  same  means,  be  placed 
in  s  situation  to  claim  an  indemnity.  The  pre- 
we  mode  in  which  this  protection  of  the  col- 
lector was  to  be  accomplished,  or  his  indemnity 
seemed,  it  is  true,  the  court  have  not  explicitly 
declared;  but  it  is  thought  to  be  no  forced  con- 
struction of  their  language  to  explain  it  as  sanc- 
tioning a  right  of  retainer  in  the  collector  of 
the  funds  received  by  him  for  the  government; 
for  what  shield  so  effectual  could  he  interpose 
between  himself  and  the  cost  and  hazards  of 
frequent  litigation?  Indeed,  this  would  appear, 
according  to  the  opinion  of  the  court,  that  very 
protection  which  justice  and  necessity  would 
equally  warrant.  In  practice,  this  retainer  has, 
with  or  without  warrant,  been  resorted  to. 

And  now  let  us  look  to  the  language  of  the 
Act  of  1839,  chap.  83,  sec.  2.  "  That  from  and 
after  the  passage  of  this  act,  all  money  paid  to 
sny  collector  of  the  customs,  or  to  any  person 
•ding  as  such,  for  unascertained  duties,  or  for 
duties  paid  under  protest  against  the  rate  or 
amount  of  duties  charged,  shall  be  placed  to 
the  credit  of  the  Treasurer  of  the  United  States, 
kept  and  disposed  of  as  all  other  money  paid 
for  duties  is  required  by  law,  or  by  regulation 
of  the  Treasury  Department,  to  be  placed  to 
the  credit  of  the  treasurer,  kept  and  disposed 
of;  and  it  shall  not  be  held  by  said  collector,  or 
person  acting  as  such,  to  await  any  ascertain- 
ment of  duties,  or  the  result  of  any  litigation  in 
relation  to  the  rate  or  amount  of  duty  legally 
chargeable  and  collectable  in  any  case  where 
money  is  so  paid;  but  whenever  it  shall  be 
shown  to  the  satisfaction  of  the  Secretary  of  the 
841*]  Treasury,  that  in  any  case  of  unascer- 
tained duties,  or  duties  paid  under  protest,  more 
money  has  been  paid  to  the  collector,  or  to  the 
person  acting  as  such,  than  the  law  requires 
abonld  have  been  paid,  it  shall  be  his  duty  to 
draw  his  warrant  upon  the  treasurer  in  favor 
of  the  person  or  persons  entitled  to  the  overpay- 
ment, directing  the  said  treasurer  to  refund  the 
same  out  of  any  money  in  the  treasury  not 
otherwise  appropriated.  What  is  the  plain 
and  obvious  import  of  this  provision,  taking  it 
independently  and  as  a  whole?  It  is  that  all 
money*  thereafter  paid  to  any  collector  for  un- 
ascertained duties,  or  duties  paid  under  protest 
(£.«.,  with  notice  of  objection  by  the  payer), 
•ball,  notwithstanding  such  notice,  be  placed 
to  the  credit  of  the  treasurer,  kept  and  disposed 
of  as  all  other  money  paid  for  duties  is  required 
by  law  to  be  kept  and  disposed  of;  that  is,  they 
snail  be  paid  over  by  the  collector,  received  by 
the  treasurer,  and  disbursed  by  him  in  con- 
formity with  appropriations  by  law,  precisely 
•a  If  no  notice  or  protest  had  been  given  or 
aamde;  and  shall  not  be  retained  by  the  collect- 
or (and  consequently  not  withdrawn  from  the 
wms  of  the  government)  to  await  any  ascertain- 
awamt  of  duties,  or  the  result  of  any  litigation 
•eaatrre  to  the  rate  or  amount  of  duties,  in  any 
«ane  in  which  money  is  so  paid. 

Thai  section  of  the  act  of  Congress,  considered 
fcadependently  and  as  apart  from  the  facts  and 
cfttumstances  which  are  known  to  have  pre- 

•wakiil  it,  and  may  fairly  be  supposed  to  have 
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induced  its  enactment,  Wist  be  understood  as 
leaving  with  the  collector  no  lien  upon,  or  dis- 
cretion over,  the  sums  received  by  him  on  ac- 
count of  the  duties  described  therein ;  but  as  con- 
verting him  into  the  mere  bearer  of  those  sums 
to  the  Treasury  of  the  United  States,  through 
the  presiding  officer  of  which  department  they 
were  to  be  disposed  of  in  conformity  with 
the  law.  Looking,  then,  to  the  immediate  opera- 
tion of  this  section  upon  the  conclusions  either 
directly  announced  or  as  implied  in  the  de- 
cision of  Elliott  v.  Simrlwout.  how  are  those 
conclusions  affected  by  it?  They  must  be  in- 
fluenced by  consequences  like  the  following: 
That  whereas,  by  the  decision  above  mentioned 
it  is  assumed  that  by  notice  to  the  collector,  or 
by  protest  against  payment,  a  personal  liability 
for  the  duties  actually  paid  attaches  upon,  and 
that  for  his  protection  a  correspondent  right  of 
retainer  is  created  on  his  part;  it  is  thereby 
made  known  (»'.  «.,  by  the  statute)  that  under  no 
circumstances  in  future  should  the  revenue 
be  retained  in  the  hands  of  the  collector;  that 
he  should  in  no  instance  be  regarded  by  those 
making  payments  to  him  as  having  a  lien  upon 
it,  because  he  is  announced  to  be  the  mere  in- 
strument or  vehicle  to  convey  the  duties  paid 
into  his  hands  into  the  treasury;  that  it  is  the 
Secretary  of  the  Treasury  alone  in  whom  the 
rights  of  the  government  and  of  the  claimant 
are  to  be  tested;  and  that  whosoever  shall  pay 
to  a  collector  any  money  for  duties,  must  do  so 
subject  to  the  consequences  herein  declared. 
Such,  from  the  3d  day  of  March,  1839,  was  the 
public  law  of  the  United  States;  it  *op-[*242 
erated  as  notice  to  everyone;  it  applied,  of 
course,  to  every  citizen  as  well  as  to  officers 
concerned  in  the  regulations  of  the  revenue; 
and  as  it  removed  the  implications  on  which 
the  decision  of  Elliott  v.  Hwartuout  materially 
rested,  that  case  cannot  correctly  control  a  ques- 
tion arising  under  a  different  state  of  the  law, 
and  under  a  condition  of  the  parties  also  essen- 
tially different. 

It  will  not  be  irrelevant  here  to  advert  to 
other  obvious  and  cogent  reasons  by  which 
Congress  may  have  been*  impelled  to  the  enact- 
ment in  question ;  reasons  which,  it  is  thought, 
will  aid  in  furnishing  a  solution  of  their  ob- 
ject. Uniformity  of  Imports  and  excises  is  re- 
quired by  the  Constitution.  Regularity  and 
certainty  in  the  payment  of  the  revenue  must 
be  admitted  by  everyone  as  of  primary  im- 
portance; they  may  be  said  almost  to  constitute 
the  basis  of  good  faith  in  the  transactions  of 
the  government;  to  be  essential  to  its  practi- 
cal existence.  Within  the  extended  limits  of 
this  country  are  numerous  collection  districts ; 
many  officers  must  be  intrusted  with  the 
collection  of  the  revenue,  and  persons  much 
more  numerous,  with  every  variety  of  interest 
and  purpose,  are  daily  required  to  make  pay- 
ments at  the  ports  of  entry.  To  permit  the 
receipts  at  the  customs  to  depend  on  construc- 
tions as  numerous  as  are  the  agents  employed, 
as  various  as  might  be  the  designs  of  those  who 
are  interested ;  or  to  require  that  those  receipts 
shall  await  a  settlement  of  every  dispute  or  ob- 
jection that  might  spring  from  so  many  con- 
flicting views,  would  be  greatly  to  disturb,  if 
not  to  prevent,  the  uniformity  prescribed  by 
the  Constitution,  and  by  the  same  means  to 
withhold  from  the  government  the  means  of 
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fulfilling  its  important  engagements.  In  the 
view  of  mischiefs  so  serious,  and  with  the  in- 
tention of  preventing  or  remedying  them,  noth- 
ing would  setm  more  probable  or  more  reason- 
able, we  might  add  more  necessary,  than  that  the 
government  should  endeavor  to  devise  a  plan 
by  which,  as  far  as  practicable,  to  retain  its 
fiscal  operations  within  its  own  control,  thereby 
insuring  that  uniformity  in  practice,  enjoined 
by  the  theory  of  the  Constitution,  and  that 
punctuality  which  is  indispensable  to  the  bene- 
fit of  all.  Such  a  plan  has  Congress  devised  in 
the  act  in  question.  We  have  no  doubts  of  the 
objects  or  the  import  of  that  act;  we  cannot 
doubt  that  it  constitutes  the  Secretary  of  the 
Treasury  the  source  whence  instructions  are  to 
flow;  that  it  controls  both  the  position  and  the 
conduct  of  collectors  of  the  revenue;  that  it 
has  denied  to  them  every  right  or  authority  to 
retain  any  portion  of  the  revenue  for  purposes 
of  contestation  or  indemnity;  has  ordered  and 
declared  those  collections  to  be  the  mere  or- 
gans of  receipt  and  transfer,  and  has  made  the 
head  of  the  Treasury  Department  the  tribunal 
for  the  examination  of  claims  for  duties  said  to 
have  been  improperly  paid. 

It  has  been  urged  that  the  clause  of  the  Act 
of  1889  declaring  that  the  money  received  shall 
not  be  held  by  any  collector  to  await  any  ascer- 
tainment of  duties,  or  the  result  of  any  litjga- 
243*]  tion  in  relation  *to  the  rate  or  amount 
of  duties  legally  chargeable  and  collectable  in 
any  case  where  money  is  so  paid;  shows  that 
Congress  did  not  mean  to  deprive  the  party  of 
his  action  of  tutumpsit  against  the  collector; 
that  litigation  of  that  description  was  still  con- 
templated, and  that  the  only  object  of  the  law 
was  to  place  the  money  in  dispute  in  the  pos- 
session of  the  treasurer,  to  await  a  decision, 
instead  of  leaving  it  in  the  hands  of  the  col- 
lector. The  court  cannot  assent  to  this  con- 
struction. It  will  be  remembered  that  the  two 
principal  cases  in  which  collectors  have  claimed 
the  right  to  retain,  have  been  those  of  unascer- 
tained duties,  and  of  suits  brought,  or  threat- 
ened to  be  brought,  for  the  recovery  of  duties 
paid  under  protest.  It  is  matter  of  history  that 
the  alleged  right  to  retain  on  these  two  accounts, 
had  led  to  great  abuses,  and  to  much  loss  to  the 
public;  and  it  is  to  these  two  subjects,  there- 
fore, that  the  act  of  Congress  particularly  ad- 
dresses itself.  It  begins  by  declaring  that  all 
money  received  on  these  accounts  shall  be  paid 
into  the  treasury;  and  then,  in  order  to  snow 
that  the  collector  is  not  the  person  with  whom 
any  claims  for  this  money  are  to  be  adjusted, 
or  who  is  to  be  held  responsible  for  it,  the  act 
proceeds  to  declare  that  the  money  shall  not 
remain  in  his  hands  even  if  the  protest  is  fol- 
lowed by  a  suit :  that,  notwithstanding  suit  may 
be  brought  against  him,  he  shall  still  pay  the 
money  into  the  treasury,  and  that  the  contro- 
versy shall  be  adjusted  with  the  secretary.  Con- 
gress supposed,  probably,  that  a  party  might 
choose  to  sue  the  collector,  as  has  been  done  in 
this  instance;  but  it  does  not  by  any  means  fol- 
low that  it  was  intended  to  make  him  liable  in 
the  suit,  or  to  give  the  party  the  right  of  re- 
covery against  him.  The  words  used  go  to 
show,  that  neither  a  protest  which  is  mentioned 
in  the  first  part  of  the  section,  nor  a  suit  which 
is  mentioned  in  the  clause  of  which  we  are 
speaking,  shall  be  a  pretext  or  excuse  for  re- 
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taining  the  money.    Suppose  the  words  is  re- 
lation to  a  litigation  had  been  omitted,  and  the 
law  had  said,  that  the  collector  should  not  re- 
tain the  money  for  any  ascertainment  of  duties, 
but  that  the  Secretary  of  the  Treasury  in  that 
case,  as  well  as  in  the  case  of  duties  paid  under 
protest,  should  adjust  the  claim  and  pay  what 
was  really  due.   The  omission  supposed  would 
have  strongly  implied  that,  if  there  was  litiga- 
tion, he  might  retain,  and  it  might  be  said  with 
much  show  of  reason,  that  by  forbidding  him 
to  retain  for  unascertained  duties,  but  not  for- 
bidding him  to  retain  in  case  of  litigation  for 
duties  paid  under  protest,  implied  that  be  could 
not  retain  for  the  former,  but  might  for  the  lat- 
ter.   We  hold  it  not  a  logical  mode  of  reason- 
ing where  the  omission  of  words  would  evi- 
dently lead  to  a  particular  conclusion,  to  argue 
that  their  insertion  can  do  the  same  thing.  Be- 
sides, the  litigation  spoken  of,  and  which  is 
said  to  lead  to  this  result,  is  a  litigation  for 
duties  paid  under  protest,  and  not  for  over- 
payments of  unascertained  duties.    If  these 
words  were  intended  to  sanction  suits  against 
collectors  for  the  former,  why  are  litigation! 
•for  the  latter  not  also  countenanced T  f*244 
Independently  of  this  statute,   the  collector 
might  have  been  sued  for  overpayments  on  un- 
ascertained duties  as  well  as  for  duties  paid 
under  protest.  And  it  can  hardly  be  reconciled 
with  reason  or  consistency  that  Congress  de- 
signed to  preserve  the  right  of  suit  in  the  one 
case,  and  to  deny  it  in  the  other.    Yet  if  these 
words  have  the  force  contended  for  by  the  de- 
fendant in  error,  they  give  the  right  of  action 
against  the  collector  for  duties  paid  under  pro- 
test only,  leaving  the  parry  who  has  overpaid 
unascertained  and  estimated  duties,  no  remedy 
but  that  of  resorting  to  the  Secretary  of  the 
Treasury.    It  would  be  difficult  to  assign  any 
good  reason  for  such  a  diversity ;  we  think  none 
such  was  intended,  that  none  such  in  reality 
exists;  that  the  law  intends  merely  to  declare 
that  if  a  protest  is  followed  by  a  suit,  the  duties 
in  that  case  as  well  as  in  the  other  shall  be  paid 
into  the  treasury,  and  shall  not  remain  in  the 
hands  of  the  collector  to  abide  the  result  of  the 
suit.    The  conclusion  to  which  we  have  come 
upon  this  statute  is  greatly  strengthened  by  the 
Act  of  Congress  of  May  81st,  1844,  chap.  81. 
which,  in  suits  brought  by  the  United  States 
for  the  enforcement  of  the  revenue  laws,  or  fa 
the  collection  of  duties  due,  or  alleged  to  be  due 
on  merchandise  imported,  authorises  a  writ  of 
error  from  this  court  to  the  circuit  courts  with 
out  regard  to  the  sum  in  controversy.  The  oh 
ject  of  this  law  undoubtedly  was,  to  obtain 
uniformity  of  decision  in  regard  to  the  dutie 
imposed.    Prior  to  the  Act  of  1889  there  wen 
often  differences  of  opinion  in  the  circuits  ii 
the  construction  of  the  laws,  and  in  instances 
too,  in  which  the  amount  in  controversy  w* 
too  small  to  enable  either  party  to  bring  then 
here  for  revisal  by  writ  of  error.  It  can  hardl? 
then,  be  imagined  that  when  Congress  was  tai 
ing  measures  expressly  to  secure  uniformity  d 
decision  and  practice  in  relation  to  the  annua 
of  duties  imposed  by  law,  they  would  have  cot 
fined  the  writ  of  error  to  cases  brought  by  tfa 
United  States,  when  they  were  of  small  amoun 
and  refused  it  in  suits  against  collectors  i 
similar  controversies,  if  they  supposed  tin 
such  suits  could  still  be  maintainwl    Indeed. 
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has  heretofore  been  in  this  latter  form  that  the 
iooant  of  duties  claimed  has  been  far  more 
frequently  contested,  than  by  suits  brought  by 
tie  United  States.  And  if  this  form  of  trying 
the  question  had  not  been  intended  to  be  taken 
mj  by  the  Act  of  1889,  there  could  have  been 
do  reason  for  excluding  it  from  the  Act  of 
1844  For  the  purposes  obviously  designed  by 
tl»  law,  it  would  have  been  much  more  im- 
portant to  the  public  to  have  allowed  the  writ 
of  error  in  suits  against  collectors,  than  in  suits 
iMtituted  by  the  United  States,  supposing  suits 
of  the  former  description  to  be  still  maintain- 
tUe;  and  the  omission  of  such  a  remedy  strongly 
implies  that  the  Legislature  supposed  such  suits 
could  be  no  longer  maintained. 
It  is  contended,  however,  that  the  language 
ud  the  purposes  of  Congress,  if  really  what 
we  bold  them  to  be  declared  in  the  statute 
245*]  *of  1889,  cannot  be  sustained,  because 
they  would  be  repugnant  to  the  Constitution, 
inasmuch  as  they  would  debar  the  citizen  of 
bis  right  to  resort  to  the  courts  of  justice.  The 
fflpremacy  of  the  Constitution  over  all  officers 
sod  authorities,  both  of  the  federal  and  State 
governments,  and  the  sanctity  of  the  rights 
guarantied  by  it.  none  will  question.  These  are 
mam  on  all  aides.  The  objection  above  re- 
ferred to  admits  of  the  most  satisfactory  refu- 
tation. This  may  be  found  in  the  following 
positions,  familiar  in  this  and  in  most  other 
foreriments,  viz. :  that  the  government,  as  a 
general  rule,  claims  an  exemption  from  being 
s*d  in  its  own  courts.  That  although,  as 
bang  charged  with  the  administration  of  the 
laws,  it  will  resort  to  those  courts,  as  means  of 
■coring  this  great  end,  it  will  not  permit  itself 
to  be  impleaded  therein,  save  in  instances  form- 
rag  conceded  and  express  exceptions.  Second, 
in  the  doctrine  so  often  ruled  in  this  court,  that 
the  judicial  power  of  the  United  States.al  though 
it  has  its  origin  in  the  Constitution,  is  (except 
i»  enumerated  instances,  applicable  exclusively 
to  this  court),  dependent  for  its  distribution  and 
organization,  and  for  the  modes  of  its  exercise, 
entirely  upon  the  action  of  Congress,  who  pos- 
*»  the  sole  power  of  creating  the  tribunals 
(inferior  to  the  Supreme  Court),  for  the  exer- 
cise of  the  judicial  power,  and  of  investing 
ftem  with  jurisdiction  either  limited,  conctfr- 
ratt,  or  exclusive,  and  of  withholding  jurisdic- 
tion from  them  in  the  exact  degrees  and  char- 
tter  which  to  Congress  may  seem  proper  for 
jke  public  good.  To  deny  this  position  would 
j*to  elevate  the  judicial  over  the  legislative 
winch  of  the  government,  and  to  give  to  the 
"nner  powers  limited  by  its  own  discretion 
Pfrcty-  It  follows,  then,  that  the  courts  created 
•7  statute,'  must  look  to  the  statute  as  the  war- 
JMtfor  their  authority ;  certainly  they  cannot  go 
*jwd  the  statute,  and  assert  an  authority  with 
which  they  may  not  be  invested  by  it,  or  which 
■ty  be  clearly  denied  to  them.  This  argument 
>m  nowise  impaired  by  admitting  that  the 
judicial  power  shall  extend  to  all  cases  arising 
jjjxjer  the  Constitution  and  laws  of  the  United 
**|*  Perfectly  consistent  with  such  an  ad- 
J™1'00  is  the  truth,  that  the  organization  of 
•■•Jodicial  power,  the  definition  and  distri- 
JJM  of  the  subjects  of  jurisdiction  in  the 
*~*1  tribunals,  and  the  modes  of  their  action 
•jjdwthority,  have  been,  and  of  right  must  be, 
*>  work  of  the  Legislature.  The  existence  of 
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the  Judicial  Act  itself,  with  its  several  supple- 
ments, furnishes  proof  unanswerable  on  this 
point.  The  courts  of  the  United  States  are  all 
limited  in  their  nature  and  constitution,  and 
have  not  the  powers  inherent  in  courts  existing 
by  prescription  or  by  the  common  law. 

In  devising  a  system  for  imposing  and  col- 
lecting the  public  revenue,  it  was  competent 
for  Congress  to  designate  the  officer  of  the  gov- 
ernment in  whom  the  rights  of  that  govern- 
ment should  be  represented,  in  any  conflict 
wfiich  might  arise, and  to  prescribe  the  manner 
of  trial.  It  is  not  imagined,  that  by  so  doing 
Congress  is  justly  chargeable  with  usurpation, 
or  that  the  citizen  is  thereby  deprived*of  f*246 
his  rights.  There  is  nothing  arbitrary  in  such 
arrangements;  they  are  general  in  their  charac- 
ter; are  the  result  of  principles  inherent  in  the 
government;  are  defined  and  promulgated  as 
the  public  law.  A  more  striking  example  of 
the  powers  exerted  by  the  government,  in  rela- 
tion to  its  fiscal  concerns,  than  is  seen  in  the 
Act  of  1889,  is  the  power  of  distress  and  sale, 
authorized  by  the  Act  of  Congress  of  May  15th, 
1820  (8  Story,  1791),  upon  adjustments  of  ac- 
counts by  the  First  Comptroller  of  the  Treasury. 
This  very  strong  and  summary  proceeding  has 
now  been  in  practice  for  nearly  quarterof  a  cen- 
tury, without  its  regularity  having  been  question- 
ed, so  far  as  is  known  to  the  court.  The  courts 
of  the  United  States  can  take  cognizance  only 
of  subjects  assigned  to  them  expressly  or  by 
necessary  implication;  a  fortiori,  they  can  take 
no  cognizance  of  matters  that  by  law'  are  either 
denied  to  them  or  expressly  referred  ad  atiud 
etamen. 

But  whilst  it  has  been  deemed  proper,  in 
examining  the  question,-  referred  by  the  Circuit 
Court,  to  clear  it  of  embarrassments  with  which, 
from  its  supposed  connection  with  the  Con- 
stitution, it  is  thought  to  be  environed,  this 
court  feel  satisfied  that  such  embarrassments 
exist  in  imagination  only  and  not  in  reality: 
that  the  case  and  the  question  now  before  them 
present  no  interference  with  the  Constitution 
in  any  one  of  its  provisions,  and  may  be,  and 
should  be  disposed  of  upon  the  plainest  princi- 
ples of  common  right.  In  testing  these  propo- 
sitions it  is  proper  to  recur  to  the  case  of  BlUott 
v.  Svxtrtwout,  and  again  to  bring  to  view  the 
grounds  on  which  that  case  was  ruled.  It 
was,  unquestionably,  decided  upon  principles 
which  may  be  admitted  in  ordinary  cases  of 
agency,  which  expressly  recognize  the  right, 
nay,  the  duty  of  the  agent  to  retain,  and  make 
his  omission  so  to  retain  an  ingredient  in  the 
gravamen  or  breach  of  duty,  whence  his  liability 
and  his  promise  are  implied  by  the  law.  The 
language  of  the  court  (10  Peters,  154)  is  this: 
"There  can  be  no  hardship  in  requiring  the 
party  to  give  notice  to  the  collector  that  he  con- 
siders the  duty  claimed  illegal,  and  put  him  on 
his  guard  by  requiring  him  not  to  pay  over  the 
money.  The  collector  would  then  be  placed 
in  a  situation  to  claim  an  indemnity  from  the 
government.  But  if  the  party  is  entirely  silent, 
and  no  intimation  is  given  of  an  intention  to 
seek  repayment  of  the  money,  there  can  be  no 
ground  upon  which  the  collector  can  retain  the 
money,  or  call  upon  the  government  to  indem- 
nify him  against  a  suit."  Here,  then,  the  right 
and  the  duty  of  retainer  are  sanctioned  in  the 
officer;  without    them  the  notice  spoken    of 
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would  be  nugatory — a  vain  act,  which  the  law 
never  requires.  And  this  right  and  this  duty 
in  the  officer,  and  this  injunction  of  notice  to 
him,  must  all  be  understood  and  are  pro- 
pounded in  this  decision  as  principles  or  pre- 
cepts of  the  law,  with  the  knowledge  of  which 
each  of  the  parties  must  stand  affected. 

The  action  of  assumpsit  for  money  had  and 
received,  it  is  said  by  Lord  Mansfield  (Burr., 
1012,  Moses  v.  Macfarlen),  will  lie  in  general 
whenever  the  defendant  has  received  money 
247*1  which  is  the  property  *of  the  plaintiff, 
and  which  the  defendant  is  obliged  by  the  ties 
of  natural  justice  and  equity  to  refund.  And 
by  Buller,  Justice,  in  Stratum  v.  BastaU  (2  T. 
R,  870),  "that  this  action  has  been  of  late 
years  extended  on  the  principle  of  its  being  con- 
sidered like  a  bill  in  equity.  And,  therefore, 
in  order  to  recover  money  in  this  form  of 
action  the  party  must  show  that  he  has  equity 
and  conscience  on  his  side,  and  could  recover 
in  a  court  of  equity."  These  are  the  general 
grounds  of  the  action  as  given  from  high  au- 
thority. There  must  be  room  for  implication 
as  between  the  parties  to  the  action,  and  the 
recovery  must  be  ex  equo  el  bono,  or  it  can  never 
be.  If  the  action  is  to  depend  on  the  principles 
laid  down  by  these  judges,  and  especially  by 
Buller,  a  case  of  hardship  merely  could  scarcely 
be  founded  upon  them;  much  less  could  one 
of  injustice  or  oppression,  nor  even  one  which 
arose  from  irregularity  or  indiscretion  in  the 
plaintiff's  own  conduct.  So  far  as  the  lia- 
bility of  agents  in  this  form  of  action  appears 
to  have  been  considered,  the  general  rule  cer- 
tainly is,  that  the  action  should  be  brought 
against  the  principal  and  not  against  a  known 
agent,  who  is  discharged  from  liability  by  a 
bona  fide  payment  over  to  his  principal,  unless 
anterior  to  making  payment  over  he  shall 
have  had  notice  from  the  plaintiff  of  his  right 
and  of  his  intention  to  claim  the  money.  The 
absence  of  notice  will  be  an  exculpation  of 
the  agent  in  every  instance.  And  with  regard 
to  the  effect  of  the  notice  in  fixing  liability  upon 
the  agent,  that  effect  is  dependent  on  the  known 
powers  of  the  agent  and  the  character  of  his 
agency.  If,  for  instance,  the  agent  was  known 
to  be  a  mere  carrier  or  vehicle  to  transfer  to 
his  employer  the  amount  received,  payment  to 
the  agent  with  such  knowledge,  although  ac- 
companied with  a  denial  of  the  justice  of  the 
demand,  would  seem  to  exclude  every  idea  of  an 
agreement,  express  or  implied,  on  the  part  of  the 
agent  to  refund;  and  could  furnish  no  ground 
for  this  action  against  the  agent  who  should 
pay  over  the  fund  received  to  his  principal. 
This  doctrine  is  believed  to  be  sanctioned  by 
the  cases  of  Qreenaway  v.  Hurd  (4  T.  R...  553), 
of  Coles  v.  Wright  (4  Taunt.,  198),  and  of  Tope 
v.  Bockin  (7  Barn.  &  Cress.,  101).  Tis  true 
that  the  case  in  Taunt,  and  that  from  Barn. 
&  Cress,  were  not  instances  of  payment  under 
protest;  but  the  case  from  4  T.  R.  has  this 
common  feature  with  that  before  us,  that  it 
was  an  action  against  an  excise  officer  for  du- 
ties said  to  have  been  illegally  collected,  in 
which  the  plaintiff  denied  the  legality  of  the 
demand,  though  he  subsequently  paid  it.  But 
all  three  of  these  cases  concur  in  condemning 
the  harshness  of  a  rule  which  would  subject 
an  agent,  who  is  a  mere  channel  of  conveyance 
or  delivery  of  the  amount  which  might  pass 
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through  his  hands.  Neither  of  these  cases  was 
affected  by  a  positive  statutory  mandate  re- 
quiring the  agent  to  make  payment  over  to  his 
principal. 

Another  principle  held  to  be  fundamental  to 
this  action  is  this:  that  there  must  exist  a  priv- 
ity between  the  plaintiff  and  defendant:  some- 
thing on  which  an  obligation,  an  engagement,  a 
promise  from  *the  latter  to  the  former  [*248 
can  be  implied ;  for  if  such  implication  be  ex- 
cluded from  the  relation  between  the  parties 
by  positive  law,  or  by  inevitable  legal  intend- 
ment, every  foundation  for  the  promise  and  of 
the  action  upon  it  is  destroyed:  for  none  can 
be  presumed  or  permitted  to  promise  what  either 
law  or  reason  does  not  warrant  or  mav  actually 
forbid.    Thus,  where  bankers  received  bilfs 
from  their  foreign  correspondents,  with  direc- 
tions to  pay  the  amount  to  the  plaintiff,  but  on 
being  applied  to  by  him  refused  to  do  so,  although 
they  afterwards  received  the  amount  of  these 
bills;  it  was  held,  that  an  action  for  money 
had  and  received  would  not  lie  to  recover  it 
from   them,  there  being  no  privity  between 
them  and  the  plaintiff.    Lord  Ellenboroueh 
observed,  the  defendants  might  hold  for  the 
benefit  of  the  remitter,  until  by  some  engage- 
ment entered  into  by  themselves  with  the  per- 
sons who  were  the  objects  of  the  remittance, 
they  had  precluded  themselves  from  so  doinj; : 
but  here,  so  far  from  there  being  such  an  en- 
gagement, they  repudiated  it  altogether.   ( Will- 
iam v.  Everett,  14  East,  582.)    Again,  wbeie 
J. ,  an  attorney,  who  was  accustomed  to  receive 
dues  for  the  plaintiff,  went  from  home,  leaving 
B.,  his  clerk,  at  the  office;  B.,  in  the  absence 
of  his  master,  received  money  on  account  of 
the  above  dues  for  the  client,  which  he  was  au 
thorized  to  do,  and  gave  a  receipt  "  B.,  for  Mr. 
J."    J.  was  in  bad  circumstances  when  he  left 
home,  and  never  returned.    B.  afterwards  re- 
fused to  pay  the  money  to  the  client,  and  on 
an  action  for  money  had  and  received  against 
him,  it  was  held  not  to  lie;  for  the  defendant 
received  the  money  as  the  agent  of  his  matter, 
and  was  accountable  to  him  for  it ;  the  master, 
on  the  other  hand,  being  answerable  to  the  cli 
ent  for  the  money  received  by  the  clerk,  there 
was  no  privity  of  contract  between  the  present 
plaintiff  and  the  defendant.     (Stevens  v.  Bab- 
eoek,  8  Barn.  &  Adolph.,  354.)    So  in  the  case 
of  Sims  el  at.  v.  Briitain  el  al.  (4  Bam.  & 
Adolph.,  875).    A.,  B.,  and  others,  were  part 
owners  of  a  ship  in  the  service  of  the  East  Id 
dia  Company;  B.-was  managing  owner,  and 
employed  C.  "as  his  agent,  ana  C.  kept  a  sepa 
rate  account  on  his  books  with  B.  as  such  man- 
aging owner.    In  order  to  obtain  payment  of  a 
sum  of  money  from  the  East  India  Company 
on  account  of  the  ship,  it  was  necessary  that 
the  receipt  should  be  signed  by  one  or  more  of 
the  owners  besides  the  managing  owner;  and 
upon  a  receipt  being  signed  by  B.  and  by  an- 
other of  the  owners,  C.  received  £2,000  on  ac- 
count of  the  ship,  and  placed  it  to  the  credit  of 
B.  in  his  books  as  managing  owner;  the  part 
owners  having  brought  money  bad  and  received 
to  recover  the  balance  of  that  account,  held. 
that  C.  had  received  the  money  as  the  agent  of 
B. ,  and  was  accountable  to  him  for  it ;  and  that 
there  was  no  privity  between  the  other  pan 
owners  and  C,  and  consequently  that  the  ac- 
tion was  not  maintainable.    To  the  same  effect 
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are  the  cases  of  Soger*  v.  Kelly  (2  Camp.,  128). 
and  Edden  v.  Bead  (8  Camp.,  889).  and  Wed- 
kit  ▼.  HvUey  (1  Crompton  &  Jarvis,  88).  It, 
indeed,  the  defendant  has  consented  (where  he 
249*  J  can  properly  'consent)  to  hold  the  money 
for  the  use  of  the  plaintiff,  he  may  be  liable. 
And  it  is  conceded  that  his  consent  need  not 
be  express,  but  it  must,  if  not  so,  rest  upon  fair 
and  natural  implication  or  legal  intendment. 
Where  such  implication  or  intendment  is 
excluded,  forbidden  by  the  position  of  the  par- 
ties, by  positive  law,  or  by  the  character  of  the 
transaction,  consent  or  any  obligation  upon 
which  to  imply  it  is  entirely  removed. 

We  have  thus  stated,  and  will  here  recapitu- 
late, the  principles  on  which  the  action  for 
money  had  and  received  may  be  maintained. 
They  are  these:  1st  Whenever  the  defendant 
has  received  money  which  is  the  property  of 
tie  plaintiff,  and  which  the  defendant  is  obliged, 
by  the  ties  of  natural  justice  and  equity,  to  re- 
fund. 2d.  In  the  case  of  an  agent,  where 
rach  agent  is  not  notoriously  the  mere  carrier 
or  instrument  for  transferring  the  fund,  but 
has  the  power  of  retaining,  and  before  he  has 
paid  orer  has  received  notice  of  the  plaintiff's 
claim,  and  a  warning  not  to  part  with  the  fund. 
3d.  Where  there  exists  a  privity  between  the 
plaintiff  and  the  defendant.  Let  the  case  be- 
fore us  be  brought  to  the  test  of  these  rules. 
The  2d  section  of  the  act  of  Congress  declares, 
first,  that  from  its  passage,  all  money  paid  to 
any  collector  of  the  customs  for  unascertained 
duties,  or  duties  paid  under  protest  against  the 
rate  or  amount  of  duties  charged,  shall  be 
placed  to  the  credit  of  the  treasurer,  to  be  kept 
and  applied  as  all  other  money  paid  for  duties 
recraired  by  law;  second,  that  they  shall  not  be 
heti  by  the  collector  to  await  any  ascertain- 
ment of  duties,  or  the  result  of  any  litigation 
Concerning  the  rate  or  amount  of  duty  legally 
'Chargeable  or  collectable;  and,  third,  that  in  all 
cues  of  dispute  as  to  the  rate  of  duties,  appli- 
cation shall  be  made  to  the  Secretary  of  the 
Treasury,  who  shall  direct  the  repayment  of 
any  money  improperly  charged.  This  section, 
as  a  part  of  the  public  law,  must  be  taken  as 
notice  to  all  revenue  officers,  and  to  all  import- 
as  and  others  dealing  with  those  officers  in  the 
fine  of  their  duty.  There  is  nothing  obscure 
or  equivocal  in  this  law;  it  declares  to  every 
one  subject  to  the  payment  of  duties,  the  dis- 
position which  shall  be  made  of  all  payments 
in  future  to  collectors;  tells  them  those  officers 
shall  have  no  discretion  over  money  received 
by  them,  and  especially  that  they  snail  never 
retain  it  to  await  the  result  of  any  contest  con- 
cerning the  right  to  it;  and  that  quoad  this 
money  the  statute  has  converted  those  officers 
into  mere  instruments  for  its  tranefer  to  the 
treasury.  With  full  knowledge  thus  imparted 
by  toe  law,  can  it  be  correctly  understood  that 
the  party  making  payment  can,  ex  equo  et  bono, 
recover  against  the  officer  for  acting  in  literal 
conformity  with  the  law,  converting  thereby 
the  performance  of  his  duty  into  an  offense;  or 
that  upon  principles  of  equity  and  good  con- 
science, an  obligation  and  a  promise  to  refund 
(ball  be  implied  against  the  express  mandate  of 
the  law?  Such  a  presumption  appears  to  us  to 
be  subversive  of  every  rule  of  right.  The 
more  correct  inference  seems  to  be,  that  pay- 
260*]  ment  under  such  circumstances  *must, 
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ex  equo  et  bono,  nay,  ex  necessitate,  and  in  de- 
spite of  objection  made  at  the  time,  be  taken  as 
being  made  in  conformity  with  the  mandate  of 
the  law  and  the  duty  of  the  officer,  which  ex- 
clude not  only  any  implied  promise  of  repay- 
ment by  the  officer,  but  would  render  void  an 
express  promise  by  him,  founded  upon  a  viola- 
tion both  of  the  law  and  of  his  duty.  The 
claimant  had  his  option  to  refuse  payment;  the 
detention  of  the  goods  for  the  adjustment  of 
duties,  being  an  incident  of  probable  occur- 
rence, to  avoid  this  it  could  not  be  permitted 
to  effect  the  abrogation  of  a  public  law,  or  a 
system  of  public  policy  essentially  connected 
with  the  general  action  of  the  government. 
The  claimant,  moreover,  was  not  without  other 
modes  of  redress,  bad  he  chosen  to  adopt  them. 
He  might  have  asserted  his  right  to  the  posses- 
sion of  the  goods,  or  his  exemption  from  the 
duties  demanded,  either  by  replevin,  or  in  an 
action  of  detinue,  or  perhaps  by  an  action  of 
trover,  upon  his  tendering  the  amount  of  duties 
admitted  by  him  to  be  legally  due.  The  legiti- 
mate inquiry  before  this  court  is  not  whether 
all  right  of  action  has  been  taken  away  from 
the  party,  and  the  court  responds  to  no  such 
inquiry.  The  question  presented  for  decision, 
and  the  only  question  decided,  is  whether,  un- 
der the  notice  given  by  the  statute  of  1889,  pay- 
ments made  in  despite  of  that  notice,  though 
with  a  protest  against  their  supposed  illegality, 
can  constitute  a  ground  for  that  implied  obli- 

fation  to  refund,  and  for  that  promise  inferred 
y  the  law  from  such  obligation,  which  are  in- 
separable from,  and  indeea  are  the  only  founda- 
tion of  a  right  of  recovery  in  this  particular 
form  of  action.  And  here  is  presented  the  an- 
swer to  the  assertion  that  by  the  Act  of  1839,  or 
by  the  construction  given  to  it  by  this  court, 
the  party  is  debarred  all  access  to  the  courts  of 
justice,  and  left  entirely  at  the  mercy  of  an  ex- 
ecutive officer.  Neither  have  Congress  nor 
this  court  furnished  the  slightest  ground  for 
the  above  assertion. 
.  But  the  objection  to  a  recovery  in  this  action 
may  be  farther  extended,  upon  grounds  which 
to  the  court  appear  to  be  insuperable.  We  all 
know  that  this  action  for  money  had  and  re- 
ceived is  founded  upon  what  the  law  terms  an 
implied  promise  to  pay  what  in  good  conscience 
the  defendant  is  bound  to  pay  to  the  plaintiff. 
It  being  in  such  case  the  duty  of  the  defendant 
to  pay,  the  law  imputes  to  him  a  promise  to 
pay.  This  promise  is  always  charged  in  the 
declaration,  and  must  be  so  charged  in  order 
to  maintain  the  action.  It  was  upon  this  prin- 
ciple that  the  action  for  money  had  and  received 
was  sustained  in  the  case  of  Elliott  v.  Swart- 
wout.  There  money  had  been  taken  by  the 
collector  for  duties  which  were  not  imposed. 
This  money  lawfully  belonged  to  the  plaintiff; 
it  was  the  duty,  therefore,  of  the  collector  to 
pay  it  back  to  him.  The  collector  was  not 
bound  to  pay  it  to  the  treasurer,  for  the  law 
did  not  command  this  dispositition  of  it.  It 
did  not  belong  to  the  United  States,  who  had 
no  right,  therefore,  to  demand  it  of  him,  and 
could  not  have  recovered  it  against  him  in  a 
suit,  if  be  had  paid  it  back  to  the  true 
♦owner.  It  being  the  duty  of  the  col-  [*25 1 
lector  to  return  what  he  had  unlawfully  taken, 
the  law  implied  on  his  part  a  promise  to  do  so; 
and  on  this  implied  promise,  arising  or  inferred 
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from  a  duty  imposed  upon  him,  the  action  was 
maintained.  The  protest  and  notice  were  to 
him  of  no  further  importance  than  to  warn 
him  to  hold  over,  and  to  take  away  an  excuse 
be  might  otherwise  have  had  from  payment  to 
his  principal.  It  was  his  duty,  as  the  taw  then 
stood,  not  to  pay  over,  but  to  pay  back  to  the 
party  from  whom  he  had  collected  without  le- 
gal authority,  when  warned  that  this  party 
should  look  to  him  for  re-imbursement,  and 
not  to  his  principal.  But  the  law  never  implies 
a  promise  to  pay,  unless  duty  creates  the  obli- 
gation to  pay;  and  more  especially  it  never  im- 
plies a  promise  to  do  an  act  contrary  to  duty 
or  contrary  to  law.  Now,  under  the  statute  of 
1839,  if  the  collector  receives  money,  though 
for  duties  not  due,  it  is  nevertheless  made  his 
duty  to  pay  it  into  the  treasury,  to  be  repaid 
there,  if  the  party  claiming  is  found  to  be  en- 
titled to  it  And  the  question  here  is,  will  the 
law  imply  a  promise  from  the  collector  to  do 
that  whicn  is  contrary  to  his  official  duty,  con- 
trary to  the  command  of  a  positive  statute?  If 
it  will  not,  then  the  action  of  assumpsit  for 
money  had  and  received  will  not  lie  in  this 
case. 

Moreover,  the  law  will  never  imply  a  prom- 
ise where  it  would  be  unjust  to  the  party  to 
whom  it  would  be  imputed,  and  contrary  to 
equity  so  to  imply  it.  Suppose  the  collector 
should  not,  as  directed  by  law,  pay  the  money 
into  the  treasury,  the  United  States  might  un- 
doubtedly maintain  an  action  against  him  for 
money  had  and  received  to  their  use.  Because 
it  being  his  duty  to  do  so.  the  law  would  imply 
a  promise  to  pay  it.  Can  the  law  at  the  same 
time  imply  a  promise  to  pay  it  elsewhere  or  to 
another,  and  thus  burden  the  collector  with 
the  double  obligation  of  paying  to  the  govern- 
ment, and  also  to  one  claiming  in  adversary 
interest?  If  suits  were  instituted  against  him 
by  both  parties,  and  were  standing  for  trial  at 
the  same  time,  would  both  be  entitled  to  a  re- 
covery, and  would  the  law  imply  promises  to 
both,  promises  to  pay  double  the  amount  re- 
ceived? We  think  not;  and  as  the  law  in  pos- 
itive terms  directs  payment  to  be  made  into 
the  treasury,  there  can  be  no  judicial  implica- 
tion contrary  to  law,  nor  that  the  collector  will 
pay  to  another  what  the  law  directs  him  to  pay 
to  the  United  States;  and  no  judicial  implica- 
tion which  would  require  him  to  be  guilty  of 
an  act  of  official  misconduct,  or  a  breach  of 
his  duty  to  the  public.  If  the  law  implies  a 
promise  to  pay  back  to  the  party,  then  it  must 
be  the  duty  of  the  collector  to  do  so  as  soon  as 
it  is  demanded  If  the  money  may  be  recov- 
ered of  him  by  suit,  then  he  would  be  justified 
in  paying  without  suit,  yet  if  he  does  so  pay, 
he  not  only  violates  a  duty  imposed  by  law, 
but  may  be  compelled  to  pay  over  again  to  the 
government,  as  for  so  much  money  had  and 
received  to  its  use.  We  think  the  law  can 
never  imply  a  promise  which  must  be  unjust 
and  oppressive  in  its  results  to  the  party,  or 
252*|  contrary  to  his  duty  as  *a  public  officer; 
and  there  being  no  implied  promise,  therefore 
in  this  case  the  action  for  money  had  and  re- 
ceived cannot  be  maintained.  It  is  perfectly 
clear  to  the  court  that,  under  the  Act  of  1889, 
the  United  States  have,  by  express  law,  a  right 
to  demand  the  money  from  die  collector,  and 
to  recover  it  in  an  action  for  money  had  and 
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received,  even  if  that  officer  had  paid  it  over  to 
the  person  from  whom  he  had  received  it;  and 
we  say  with  confidence  that  in  the  multitude 
of  cases  that  have  been  decided  in  relation  to 
that  action,  there  is  not  one  in  which  it  has 
been  held  that  money  could  be  recovered  from  s 
defendant  when  his  voluntary  payment  of  it 
would  leave  him  still  liable  to  an  action  for 
the  same  money  by  another. 

We  deem  it  unnecessary  to  examine  farther 
the  grounds  stated  in  the  second  and  third 
heads  of  inquiry,  as  forming  the  foundation  of 
the  action  for  money  had  and  received;  or  to 
bring  to  a  particular  comparison  with  those 
grounds  the  law  and  the  facts  of  this  case,  as 
presented  upon  the  record.  The  illustrations 
given  under  the  first  head  embrace  all  that  is 
important  under  the  remaining  divisions,  with 
respect  to  the  nature  of  the  demand  and  the 
position  of  the  parties.  Those  illustrations  es- 
tablish, in  the  view  of  the  court,  that,  so  far  is 
the  defendant  from  being  obliged,  by  the  ties 
of  natural  equity  and  justice,  to  refund  to  the 
plaintiff  the  money  received  for  duties,  thai, 
on  the  contrary,  under  that  notice  of  the  law 
which  all  must  be  presumed  to  possess,  the 
payment  must  be  understood  as  having  been 
made  with  knowledge  of  the  parties  that  the 
right  of  retaining  or  of  refunding  the  money 
did  not  exist  in  the  defendant;  that  the  money 
by  law  must  pass  from  him  immediately  upon 
its  receipt;  that  payment  to  him  was  in  \epi 
effect  payment  into  the  treasury;  that  notice 
to  him  was.  under  such  circumstances,  of  no 
effect  to  bind  him  to  refund ;  that  as  the  col- 
lector, since  the  statute,  had  power  neither  to 
retain  nor  refund,  there  could,  as  between  him 
and  the  plaintiff,  arise  no  privity  nor  implica- 
tion, on  which  to  found  the  promise  raised  by 
the  law,  only  where  an  obligation  to  undertake 
or  promise  exists;  and  that,  therefore,  the  ac- 
tion for  money  had  and  received  could  not,  in 
this  case,  be  maintained,  but  was  barred  by  the 
Act  of  Congress  of  1839. 

Mr.  Justice  Story: 

I  regret  exceedingly  being  compelled  by  a 
sense  of  duty  to  express  openly  my  dissent  from 
the  opinion  of  the  majority  of  the  court  in  this 
case.  On  ordinary  occasions  my  habit  is  to 
submit  in  silence  to  the  judgment  of  the  court 
where  I  happen  to  entertain  an  opinion  differ- 
ent from  that  of  my  brethren.  But  the  present 
case  involves,  in  my  judgment,  doctrines  and 
consequences  which,  with  the  utmost  deference 
and  respect  for  those  who  think  otherwise,  I 
cannot  but  deem  most  deeply  affecting  the 
rights  of  all  our  citizens,  and  calculated  to 
supersede  the  great  guards  of  those  rights  in- 
tended to  be  secured  by  the  Constitution  through 
the  instrumentality  of  the  *judicial  1*253 
power,  State  or  national.  The  question,  strip- 
ped of  all  formalities,  is  neither  more  nor  W 
than  this:  Whether  Congress  have  a  right  to 
take  from  the  citizens  all  right  of  action  in  any 
court  to  recover  back  money  claimed  illegally, 
and  extorted  by  compulsion,  by  its  officer* 
under  color  of  law,  but  without  any  legal  au- 
thority, and  thus  to  deny  them  all  remedy  for 
an  admitted  wrong,  and  to  clothe  the  Secretary 
of  the  Treasury  with  the  sole  and  exclusive 
authority  to  withhold  or  restore  that  money 
according  to  his  own  notions  of  justice  or  right 
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If  Congress  may  do  so  in  the  present  case,  in 
the  exercise  of  its  power  to  levy  and  collect 
axes  and  duties,  and  thus  take  away  from  all 
courts,  State  and  national,  all  right  to  interpret 
the  laws  for  levying  and  collecting  taxes  and 
duties,  and  to  confide  such  interpretation  to 
me  of  its  own  executive  functionaries,  whose 
judgment  is  to  be  at  once  summary  and  final, 
then  I  must  say,  that  it  seems  to  me  to  be  not 
what  I  had  hitherto  supposed  it  to  be;  a  gov- 
ernment where  the  three  great  departments, 
legislative,  executive,  and  judicial,  had  inde- 
nendent  duties  to  perform  each  in  its  own 
sphere;  but  the  judicial  power,  designed  by 
ibe  Constitution  to  be  the  final  and  appellate 
jurisdiction  to  interpret  our  laws,  is  superseded 
m  its  most  vital  and  important  functions.  I 
know  of  no  power,  indeed,  of  which  a  free 
people  ought  to  be  more  jealous,  than  of  that 
of  levying  taxes  and  duties;  and  yet  if  it  is  to 
iot  with  a  mere  executive  functionary  of  the 
government  absolutely  and  finally  to  decide 
what  taxes  and  duties  are  leviable  under  a  par- 
ticular act,  without  any  power  of  appeal  to 
ut  judicial  tribunal,  it  seems  to  me  that  we 
have  no  security  whatsoever  for  the  rights  of 
the  citizens.  And  if  Congress  possess  a  con- 
stitutional authority  to  vest  such  summary  and 
foal  power  of  interpretation  in  an  executive 
functionary,  I  know  no  other  subject  within 
the  reach  of  legislation  which  may  not  be  ex- 
clusively confided  in  the  same  way  to  an  exec- 
utive functionary;  nay,  to  the  executive  him- 
kU.  Can  it  be  true  that  the  American  people 
ever  contemplated  such  a  state  of  things  as 
justifiable  or  practicable  under  our  Constitu- 
tion? I  cannot  bring  my  mind  to  believe  it; 
and,  therefore,  I  repeat  it,  with  the  most  sin- 
cere respect  for  my  brethren, who  entertain  a 
different  opinion,  I  deny  the  constitutional  au- 
thority of  Congress  to  delegate  such  functions 
to  any  executive  officer,  or  to  take  away  all 
right  of  action  for  an  admitted  wrong  and  il- 
legal exercise  of  power  in  the  levy  of  money 
from  the  injured  citizens.  I  am  further  of 
opinion,  as  I  shall  endeavor  presently  to  show, 
that  Congress  never  had  contemplated  passing 
toy  such  act,  and  that  the  Act  of  the  8d  of 
March.  1889,  chap.  82,  sec.  3,  neither  requires 
nor  in  my  bumble  judgment  justifies  such  an 
interpretation. 

What  is  the  real  'question  presented,  upon 
the  division  of  opinion  in  the  Circuit  Court, 
for  the  consideration  of  this  court?  It  is  not 
whether  an  action  to  recover  back  the  money 
illegally  claimed  and  paid  to  the  collector  for 
duties,  in  order  to  obtain  possession  of  the 
854*]  'goods  by  the  owner  under  a  protest 
that  they  were  not  legally  due,  would  lie  in  the 
Circuit  Court,  for  no  such  question  arises  on 
the  record,  and  it  is  incontrovertible  and  un- 
wotroverted,  that  if  any  such  action  would  lie, 
it  would  be  in  the  national  courts  as  well  as  in 
the  State  courts.  It  is  not  whether  Congress 
may  limit,  restrain,  modify,  or  even  take  away 
ihe  right  to  sue  in  the  national  courts,  in  cases 
Ike  the  present,  or,  indeed,  in  any  other  class 
of  cases  not  constitutionally  provided  for,  but 
i;  isstmpty  whether  the  Act  of  Congress  of  the 
3d  of  March,  1889,  chap.  82,  sec.  2,  is  a  bar  to 
*och  an  action  in  any  court.  State  or  national. 
If  it  is  a  good  bar  in  one  court,  it  is  good  in  all 
courts  under  the  provisions  of  that  act.  If 
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Congress  have  a  right  to  say.  and  have  said, 
under  the  provisions  of  that  act,  that  no  officers 
of  the  customs  shall  be  liable  to  any  action  for 
money  extorted  by  him  under  color  of  his 
office  without  authority  and  against  law,  then  - 
these  provisions  are  equally  applicable  to  all 
courts,  and  furnish  the  rule  of  decision  for  all. 
And  Congress  have  an  equal  right  to  apply  a 
like  provision  to  all  other  acts  of  all  other 
officers  done  under  color  of  office,  and  the  trial 
by  jury  may,  in  suits  at  common  law,  be  com- 
pletely taken  away  in  all  such  cases,  and  the 
right  of  final  decision  be  exclusively  vested  in 
the  executive,  or  in  any  other  public  function- 
ary, at  the  pleasure  of  Congress. 

Now,  how  stands  the  common  law  on  this 
very  subject?  It  is  that  an  action  for  money 
haa  and  received  lies  in  all  cases  to  recover 
back  money  which  a  person  pays  to  another  in 
order  to  obtain  possession  of  his  goods  from 
the  latter,  who  withholds  them  from  him  upon 
an  illegal  demand,  or  claim,  colore  officii,  and 
thus  wrongfully  receives  and  withholds  the 
money.  Such  a  payment  is  in  no  just  sense 
treated  in  law  as  a  voluntary  payment,  but  it 
is  treated  as  a  payment  made  by  compulsion, 
and  extorted  by  the  necessities  of  the  party 
who  pays  it.  Such  is  the  doctrine  of  the  com- 
mon law  as  held  in  England,  with  a  firm  and 
steady  hand,  against  all  the  claims  of  prerog- 
ative, and  it  is  maintained  in  our  day  as  the 
undeniable  right  of  every  Englishman,  against 
the  unjust  and  illegal  exactions  of  officers  of 
the  crown.  Mr.  Justice  Bayley  laid  down  the 
general  principle  with  great  exactness  in 
Shaw  v.  Woodcock  (7  Barn.  &  Cress.,  78,  84), 
and  said:  "If  a  party  has  in  his  possession 
goods  or  other  property  belonging  to  another, 
and  refuses  to  deliver  such  property  to  that 
other  unless  the  latter  pays  him  a  sum  of 
money  which  he  has  no  right  to  receive,  and 
the  latter,  in  order  to  obtain  possession  of  his 
property,  pays  that  sum,  the  money  so  paid  is 
a  payment  made  by  compulsion,  and  mav  be 
recovered  back."  In  Irving  v.  Wilton  (4  Term 
R.,  485)  the  doctrine  was  applied  to  the  very 
case  of  the  acts  of  an  officer  of  the  excise  or 
customs.  Upon  that  occasion  Lord  Kenyon 
emphatically  said :  "  The  revenue  laws  ought 
not  to  be  made  the  means  of  oppressing  the  sub- 
ject. If  goods  liable  to  a  forfeiture  be  for- 
feited, the  officer  is  to  seize  them  for  the  king, 
but  he  is  not  permitted  to  abuse  the  duties  of 
his  station.  *and  to  make  it  a  mode  of  f*255 
extortion."  There  are  many  other  authorities 
leading  to  the  same  result,  but  it  is  unnecessary 
to  cite  them,  since  the  very  point  that  an  ac- 
tion for  money  had  and  received  lies  against  a 
collector  of  the  customs  to  recover  back  money 
demanded  by  and  paid  to  him,  colore  officii, 
upon  goods  imported,  for  duties  not  legally  due 
thereon,  has  been,  upon  the  most  solemn  de- 
liberation, held  by  this  court  in  the  cases  of 
Elliott  v.  Swartwout  (10  Peters,  187)  and  Bend 
v.  Hoyt  (18  Peters,  268,  267). 

It  is  an  entire  mistake  of  the  true  meaning  of 
the  rule  of  the  common  law,  which  is  some- 
times suggested  in  argument,  that  the  action 
of  assumpsit  for  money  bad  and  received  is 
founded  upon  a  voluntary,  express,  or  implied 
promise,  of  the  defendant,  or  that  it  requires 
privity  between  the  parties  ex  contractu  to  sup- 
port it.    The  rule  of  the  common  law  has  a 
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much  broader  and  deeper  foundation.  Wher- 
ever the  law  pronounces  that  a  party  is  under 
a  legal  liability  or  duty  to  pay  over  money  be- 
longing to  another,  which  he  has  no  lawful 
■  right  to  exact  or  retain  from  him,  there  it 
forces  the  promise  upon  him  in  inoiium  to  pay 
over  the  money  to  the  party  entitled  to  it.  It 
is  a  result  of  the  potency  of  the  law,  and  is  in 
no  shape  dependent  upon  the  will  or  consent 
or  voluntary  promise  of  the  wrongful  possess- 
or. The  promise  is  only  the  form  in  which 
the  law  announces  its  own  judgment  upon  the 
matter  of  right  and  duty  and  remedy;  and 
under  such  circumstances  any  argument 
founded  upon  the  form  of  the  action,  that  it 
must  arise  under  or  in  virtue  of  some  contract, 
is  disregarded,  upon  the  maxim  qui  hatrei  in 
Utera,  hwret  in  eortiee.  Hence,  it  is  a  doctrine 
of  the  common  law  (as  far  as  my  researches  ex- 
tend) absolutely  universal,  that  if  a  man,  by 
fraud,  or  wrong,  or  illegality,  obtains  or  ex- 
acts, or  retains  money  justly  belonging  to  an- 
other, with  notice  that  the  latter  contests  the 
right  of  the  former  to  receive,  or  exact,  or  re- 
tain it,  an  action  for  money  had  and  received 
lies  to  recover  it  back:  and  it  is  no  answer  for 
the  wrong-doer  to  say  that  he  has  paid  it  over 
to  his  superior;  for  although  as  between  the 
wrong-doer  and  his  superior,  the  maxim  may 
well  apply,  reqpondarU  superior,  yet  the  in- 
jured party  is  not  bound  to  seek  redress  in  that 
direction ;  and  a  fortiori,&c. .  he  is  not  so  bound, 
where,  as  in  the  case  of  the  government,  the 
superior  is  not  suable.  That  would  be  a  mere 
mockery  of  justice.  And  this  is  the  very  doc- 
trine affirmed  in  its  full  extent  by  this  court  in 
the  cases  of  Elliott  v.  Suxirtwout  (10  Peters,  187), 
and  Bend  v.  Hoyt  (13  Peters,  363,  367). 

An  action  for  money  had  and  received  being 
then  the  known  and  appropriate  remedy  of 
the  common  law,  applied  to  cases  of  this  sort, 
to  protect  the  subject  from  illegal  taxation, 
and  duties  levied  by  public  officers,  what 
ground  is  there  to  suppose  that  Congress  could 
intend  to  take  away  so  important  and  valuable 
a  remedy,  and  leave  our  citizens  utterly  with- 
out any  adequate  protection?  It  is  said  that 
circuitously  another  remedy  may  be  found. 
256*]  The  answer  is.  that  if  'Congress  have 
taken  away  the  direct  remedy,  the  circuitous 
remedy  must  be  equally  barred.  But  in  point 
of  fact  no  other  judicial  remedy  does  exist  or 
can  be  applied.  If  the  collector  is  not  respon- 
sible to  pay  back  the  money,  nobody  is.  The 
government  itself  is  not  suable  at  all;  and  cer- 
tainly there  is  no  pretense  to  say  that  the  Sec- 
retary of  the  Treasury  is  suable  therefor. 
Where,  then,  is  the  remedy  which  is  supposed 
to  exist?  It  is  an  appeal  to  the  Secretary  of 
the  Treasury  for  a  return  of  the  money,  if  in 
bis  opinion  it  ought  to  be  returned,  and  not 
otherwise.  No  court,  no  jury,  nay,  not  even 
the  ordinary  rules  of  evidence,  are  to  pass  be- 
tween that  officer  and  the  injured  claimant,  to 
try  his  rights  or  to  secure  him  adequate  redress. 
Assuming  that  the  Secretary  of  the  Treasury 
will  always  be  disposed  to  do  what  he  deems  to 
be  right  in  the  exercise  of  his  discretion,  and 
that  he  possesses  all  the  qualifications  requisite 
to  perform  this  duty,  among  the  other  com- 
plicated duties  of  his  office — a  presumption 
which  I  am  in  no  manner  disposed  to  question 
— still  it  removes  not  a  single  objection.  It  is, 
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after  all,  a  substitution  of  executive  authority 
and  discretion  for  judicial  remedies.  Nor 
should  it  be  disguised,  that  upon  so  compli- 
cated a  subject  as  the  nature  and  character  of 
articles  made  Bubject  to  duties,  grave  contro- 
versies must  always  exist  (as  they  have  always 
hitherto  existed)  as  to  the  category  within 
which  particular  fabrics  and  articles  are  to  be 
classed.  The  line  of  discrimination  between 
fabrics  and  articles  approaching  near  to  each 
other  in  quality,  or  component  material*,  or 
commercial  denominations,  is  often  very  nice 
and  difficult,  and  sometimes  exceedingly  ob- 
scure. It  is  the  very  case,  therefore,  which  is 
fit  for  judicial  inquiry  and  decision,  and  falls 
within  the  reach  of  that  branch  of  the  judicial 
power  given  by  the  Constitution,  where  it  is 
declared  "that  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties,  &c."  If,  then,  the  judicial 
power  is  to  extend  to  all  cases  arising  under  the 
laws  of  the  United  States,  upon  what  ground 
are  we  to  say  that  cases  of  this  sort,  which  are 
eminently  "cases  arising  under  the  laws," 
and  of  a  judicial  nature,  are  to  be  excluded 
from  judicial  cognizance,  and  lodged  with  an 
executive  functionary? 

Besides,  we  all  know  that,  in  all  revenue 
cases,  it  is  the  constant  practice  of  the  Secre- 
tary of  the  Treasury  to  give  written  instruc- 
tions to  the- various  collectors  of  the  customs 
as  to  what  duties  are  to  be  collected  under  par- 
ticular revenue  laws,  and  what,  in  his  judg- 
ment, is  the  proper  interpretation  of  those 
laws.  I  will  venture  to  assert  that,  in  nine- 
teen cases  out  of  twenty  of  doubtful  interpre- 
tation of  any  such  laws,  the  collector  never 
acts  without  the  express  instructions  of  the 
Secretary  of  the  Treasury.  So  that  in  most, 
if  not  in  all  cases  where  a  controversy  arises, 
the  Secretary  of  the  Treasury  has  already  pro- 
nounced his  own  judgment.  Of  what  use, 
then,  practically  speaking,  is  the  appeal  to  him, 
since  he  has  already  .given  his  decision? 
Further,  it  is  well  known,  and  the  annals  of 
•this  court  as  well  as  those  of  the  other  [•257 
courts  of  the  United  States  establish  in  the 
fullest  manner,  that  the  interpretations  so 
given  by  the  Secretary  of  the  Treasury  have, 
in  many  instances,  differed  widely  from  those 
of  the  courts.  The  Constitution  looks  to  the 
courts  as  the  final  interpreters  of  the  laws. 
Yet  the  opinion  maintained  by  my  brethren 
does,  in  effect,  vest  such  interpretation  exclu- 
sively in  that  officer. 

These  considerations  have  led  me  to  the  con- 
clusion, that  it  never  could  be  the  intention  of 
Congress  to  pass  any  statute  by  which  the 
courts  of  the  United  States,  as  well  as  the 
State  courts,  should  be  excluded  from  aD  ju- 
dicial power  in  the  interpretation  of  the  reve- 
nue laws,  and  that  it  should  be  exclusively 
confided  to  an  executive  functionary  finally 
to  interpret  and  execute  them — a  power  which 
must  press  severely  upon  the  citizens,  however 
discreetly  exercised,  and  which  deeply  involves 
their  constitutional  rights,  privileges,  and  lib- 
erties. The  same  considerations  force  me,  in 
all  cases  of  doubtful  or  ambiguous  language 
admitting  of  different  interpretations,  to  cling 
to  that  which  should  least  trench  upon  tho* 
rights,  privileges,  and  liberties,  and  a  foriiun 
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to  adopt  that  which  would  be  in  general  har- 
mony with  our  whole  system  of  government. 
And  this  leads  me  to  say  that,  after  the  most 
careful  examination  of  the  3d  section  of  the 
Act  of  1839,  chap.  82,  I  have  not  been  able  to 
find  any  ground  to  presume  that  Congress  ever 
contemplated  anything  contained  in  that  sec- 
tion to  be  a  bar  to  the  present  action.  I  look 
noon  that  section  as  framed  for  a  very  different 
object,  an  object  founded  in  sound  policy  and 
to  secure  the  public  interest.  It  was  to  prevent 
officers  of  the  customs  from  retaining  (as  the 
habit  of  some  had  been)  large  sums  of  money 
in  their  hands  received  for  duties,  upon  the 
pretense  that  they  had  been  paid  under  protest, 
ud  thus  to  secure  in  the  hands  of  the  officers 
>  sufficient  indemnity  for  all  present  as  well  as 
future  liabilities  to  the  persons  who  had  paid 
them.  By  this  means  large  sums  of  money 
were  withheld  from  the  government,  and  there 
«w  imminent  danger  that  severe  losses  might 
tans  be  sustained  from  the  defalcation  of  those 
officers,  and  the  public  revenue  might  be  thus 
appropriated  to  the  personal  business  or  speculat- 
ing concerns  of  the  officers.  If  action  should 
be  brought  and  judgment  obtained  against  such 
officers  for  the  repayment  of  any  of  such  duties, 
it  was  plain  that  the  government  would  be  bound 
to  indemnify  them.especially  if  they  had  acted 
under  instructions  from  the  Treasury  Depart- 
ment On  the  other  hand,  the  government, 
being  in  possession  of  the  money,  would  hold 
it  in  the  meantime  as  a  deposit  to  await  events, 
tad  to  refund  the  same  if  in  the  due  adminis- 
tration of  the  law  it  was  adjudged  that  it  ought 
to  be  refunded.  Such,  in  my  judgment,  was 
the  object  and  the  sole  object  of  the  section, 
tad  it  seems  to  me  in  this  view  to  be  founded 
it  t  wise  protective  policy. 
258*]  'With  this  exposition  in  our  view, 
let  as  examine  the  language  of  the  section.  It 
is  as  follows :  '  'That  from  and  after  the  passage 
of  this  act,  all  money  paid  to  any  collector  of 
the  customs  or  to  any  person  acting  as  such.for 
unascertained  duties  or  for  duties  paid  under 
protest  against  the  rate  or  amount  of  duties 
charged,  shall  be  placed  to  the  credit  of  the 
Treasury  of  the  United  States,  kept  and  dis- 
posed of  as  all  other  money  paid  for  duties  is 
required  by  law  or  by  regulation  of  the  Treas- 
ury Department  to  be  placed  to  the  credit  of 
(aid  Treasury,  kept  and  disposed  of;  and  shall 
not  be  held  by  the  said  collector  or  person  act- 
ing as  such,  to  await  any  ascertainment  of  duty 
or  the  result  of  any  litigation  in  relation  to  the 
rate  or  amount  of  duty  legally  chargeable  and 
collectable  in  any  case  where  money  is  so  paid. " 
Now,  pausing  here,  it  seems  to  me  that  the 
chose  is  plainly  and  merely  directory  to  the 
collector  or  person  acting  as  such,  pointing  out 
hit  doty  and  requiring  him  to  pass  the  money 
w  paid  to  the  credit  of  the  government  as  soon 
tt  it  it  received.  Nothing  is  here  said  as  to  the 
rights  of  third  persons,  who  pay  the  money  for 
duties;  no  declaration  is  made  that  the  collector 
•hall  not  be  liable  to  any  action  for  such  duties, 
if  not  legally  demandable  or  payable,  or  that 
the  collector  or'such  other  person  shall  not  be 
liable  to  refund  the  same.  And  yet,  if  such 
had  been  the  intention  of  Congress,  it  seems  to 
Be  incredible  that  a  provision  to  this  effect 
should  not  have  been  found  in  the  act.  But 
farther;  not  only  is  there  a  total  absence  of  any 
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such  provision,  but  there  is  positive  evidence 
that  Congress  contemplated  that  there  would  be 
suits  brought  against  the  collectors  and  other 
persons  for  the  repayment  of  such  duties,  and, 
accordingly,  as  we  see,  the  money  is  not  to  be 
retained  by  them  "to  await  any  ascertainment 
of  duties  or  the  result  of  any  litigation."  The 
language  is  not  limited  to  the  result  of  past  or 
pending  ligitation,  but  it  equally  applies  to 
future  litigation;  in  short,  any  litigation,  with- 
out any  limitation  as  to  time,  and  indeed '  to 
be  co-extensive  with  the  permanent  prospective 
operation  of  the  act.  If,  then,  there  is  in  this 
clause  no  positive  or  implied  bar  to  any  action 
provided  for,  and  if  the  clause  is  perfectly 
satisfied  by  deeming  it  to  be  what  it  professes 
on  its  face  to  be,  a  regulation  addressed  to  the 
collectors  and  other  persons  collecting  duties, 
and  directory  to  them,  let  us  see  if  the  subse- 
quent clause,  which  contains  the  residue  of  the 
section,  either  enlarges,  or  qualifies,  or  repels 
the  inferences  drawn  from  the  preceding 
clause.  This  clause  is:  "But  whenever  it  shafl 
be  shown  to  the  satisfaction  of  the  Secretary  of 
the  Treasury  that,  in  any  case  of  unascertain- 
ed duty  or  duties  paid  under  protest,  more 
money  has  been  paid  to  the  collector  or  other 
person  acting  as  such,  than  the  law  requires 
should  have  Men  paid,  it  shall  be  his  duty  to 
draw  his  warrant  upon  the  Treasurer  in  favor 
of  the  person  or  persons  entitled  to  the  over- 
payment, directing  the  said  treasurer  to  refund 
the  same  out  of  any  money  in  the  treasury  not 
otherwise  appropriated." 

•This  is  the  whole  of  the  clause,  and,[*250 
unless  I  am  greatly  deceived  in  its  purport  and 
effect,  not  one  word  is  to  be  found  therein 
which  bars  the  party  who  has  paid  the  money 
from  his  right  of  action  against  the  collector,  or 
other  ^persons  acting  as  such,  to  recover  back 
the  money  illegally  claimed,  or  which  compels 
such  party  to  make  his  application  or  appeal 
solely  to  the  Secretary  of  the  Treasury  for  re- 
dress, or  gives  to  the  latter  exclusive  power, 
jurisdiction,  and  final  arbitrament  in  the  prem- 
ises. The  true  object  of  this  clause  seems  to 
be  precisely  what  its  language  imports,  to  give 
the  Secretary  of  the  Treasury  a  power  which 
he  did  not  previously  possess,  to  draw  from 
the  treasury  money  which  had  been  overpaid 
for  duties  when  he  was  satisfied  of  such  over- 
payment, upon  the  application  of  the  party  in- 
terested. It  was  not  to  be  compulsive  on  the 
party,  that  he  should  so  apply,  but  he  had 
an  option  to  apply  to  the  Secretary,  to  save  the 
delay  and  expense  of  a  protracted  litigation,  if 
the  Secretary  should  grant  him  the  desired 
relief.  It  would  also  diminish  the  necessity  of 
applications  to  Congress  for  the  repayment  of 
money  which  had  been  illegally  paid  for  duties, 
by  enabling  the  Secretary  to  draw  his  warrant 
upon  the  treasury  for  the  amount;  which  relief, 
when  the  money  had  been  paid  into  the  treas- 
ury, could  not  before  be  obtained  except  by 
means  of  an  act  of  Congress.  It  was,  there- 
fore, an  auxiliary  provision  to  the  general 
rights  of  action  secured  to  the  party  t>y  the 
common  law,  and  not  in  extinguishment  or 
suspension  of  it.  Whether  the  clause  clothed 
the  Secretary  also  with  authority  to  draw  a 
warrant  in  favor  of  the  party,  if  he  recovered 
back  the  money  in  a  suit  at  law  against  the  col- 
lector, is  a  matter  which  might,  upon  the  strict 
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words  of  the  clause,  admit  of  some  doubt.since 
the  case  provided  for  is  only  where  the  over- 
payment shall  be  shown  to  the  satisfaction  of 
the  Secretary,  and  not  where  it  is  a  result  of  a 
judgment  at  law.  But  a  liberal  construction 
might  embrace  such  a  case  also, as  within  the  in- 
tent, if  not  strictly  within  the  words.  But  be  this 
as  it  may.it  is  manifest  to  my  mind, with  all  def- 
erence to  the  judgment  of  others,  that  the 
affirmative  power  thus  given  by  this  clause  to 
the  Secretary  cannot  be  construed  to  exclude 
the  right  of  the  party  to  his  remedy  at  the  com- 
mon law  without  a  violation  of  the  known  rules 
of  interpretation,  by  adding  important  and  ma- 
terial language  which  the  Legislature  has'  not 
used,  and  incorporating  provisions  which  nei- 
ther the  words  nor  the  professed  objects  of  the 
section  require. 
•  Nof  am  I  able  to  perceive  any  grounds  upon 
which  a  different  interpretation  can  be  main- 
tained, unless  it  be,  that  it  would  be  a  hardship 
upon  the  collector  to  require  him  to  pay  money 
over  to  the  government  which  he  might  be  com- 
pelled again  to  pay  to  the  party  from  whom  he 
had  illegally  demanded  it.  One  answer  to  this 
suggestion  is,  that  he  cannot  complain,  because 
it  is  his  own  choice  to  hold  an  office  to  which 
such  a  duty  or  responsibility  is  attached,  and 
if  he  elects  to  hold  it,  he  ought  to  take  it  eum 
260*]  onere.  'Another  and  conclusive  answer 
is,  that  he  has  a  perfect  right  of  indemnity 
from  the  government;  nor  can  it  be  doubled 
that  the  government  will  always  indemnify  all 
its  officers  for  acts  done  by  its  orders  and  de- 
mands made  under  its  authority.  On  the  other 
hand,  an  extreme  hardship  would  be  thrown 
upon  the  injured  party,  whose  money  is  taken 
from  him  against  his  will  by  color  of  office, 
and  against  nis  right,  if  his  common  law  rem- 
edy is  swept  away ;  for  then  he  can  have  no  means 
of  redress,  and  no  indemnity,  since  he  has  re- 
sisted the  demands  of  the  government  and 
asserts  an  adversary  interest. 

Nor  is  it  any  ground  of  excuse  (as  has  been 
already  suggested),  in  case  of  money  paid  by 
compulsion,  that  the  officer  has  paid  over  the 
money  to  his  principal ;  and  in  this  respect  it 
differs  from  the  case  of  a  voluntary  payment. 
This  distinction  was  taken  and  acted  upon  in 
the  case  of  Sruneden  v.  Davis  (1  Taunt.  R.. 
858),  where  money  had  been  paid  to  a  bailiff 
under  a  threat  of  a  distress  by  an  excess  of 
authority,  and  the  money  had  been  piud  over 
by  him  to  the  sheriff,  ana  by  the  latter  into  the 
exchequer.  And  the  same  doctrine  was  fully 
recognized  and  confirmed  by  this  court  upon 
the  most  solemn  consideration  in  Elliott  y.  Swart- 
wout  (10  Peters,  137),  after  a  full  review  of  all 
the  leading  authorities. 

Upon  the  whole,  my  opinion  islhat  the  ques- 
tion propounded  by  the  Circuit  Court  upon  the 
division  of  opinion  of  the  judges  in  that  court, 
ought  to  be  answered  in  the  negative;  that  the 
3d  section  of  the  Act  of  3d  March,  1889,  chap. 
82,  was  no  bar  to  the  action. 

Mr.  Justice  McLean  : 

This  suit  was  brought  to  recover  from  the  de- 
•  fendant,  collector  of  the  customs,  an  access  of 
duties  exacted  by  him  of  the  plaintiffs  against 
law.  And  on  the  trial  in  the  Circuit  Court  the 
judges  were  divided  on  the  question  "whether 
the  Act  of  the  8d  of  March,  1889,  was  a  bar  to 
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the  action."  This  point  has  been  certified  to 
this  court. 

The  2d  section  of  the  above  act  provides 
"that  from  and  after  the  passage  of  this  set,  all 
money  paid  to  any  collector  of  the  customs,  or 
to  any  person  acting  as  such,  for  unascertained 
duties,  or  for  duties  paid  under  protest  against 
the  rate  or  amount  of  duties  charged,  snail  be 
placed  to  the  credit  of  the  treasurer  of  the 
United  States,  kept  and  disposed  of  as  all  other 
money  paid  for  duties  is  required  by  law  or  by 
regulation  of  the  Treasury  Department  to  be 
placed  to  the  credit  of  the  said  treasury,  kept 
and  disposed  of;  and  shall  not  be  held  by  the 
said  collector,  or  person  acting  as  such,  to  await 
any  ascertainment  of  duties  or  the  result  of  any 
litigation  in  relation  to  the  rate  or  amount  o'f 
duty  legally  chargeable  and  collectable  in  any 
case  where  money  is  bo  paid ;  but  whenever  it 
shall  be  shown  to  the  satisfaction  of  the  Secre- 
tary of  the  Treasury,  that,  in  any  case  of  unas- 
certained duties,  or  duties  paid  under  protest. 
more*money  has  been  paid  to  the  collect-  [*261 
or,  or  person  acting  as  such,  than  the  law  requires 
should  have  been  paid,  it  shall  be  bis  doty  to 
draw  his  warrant  upon  the  treasurer  in  favor 
of  the  person  or  persons  entitled  to  the  over- 
payment, directing  the  said  treasurer  to  refund 
the  same  out  of  any  money  in  the  treasury  not 
otherwise  appropriated." 

In  the  case  of  Elliott  v.  Swartwtmt  (10  Peters, 
187).  and  in  Bend  v.  Hoyt  (18  Peters.  268),  this 
court  held,  that  illegal  duties  exacted  by  the 
collector  were  recoverable  from  him,  where 
paid  under  protest,  by  the  importer,  in  an  ac- 
tion of  assumpsit.  This  doctrine  is  not  ques- 
tioned in  this  country  or  in  England.  Has  the 
2d  section  of  the  act  above  cited  changed  the 
law  in  this  respect?  A  majority  of  the  judges 
have  decided  in  the  affirmative,  and  that  that 
act  constitutes  a  bar  to  an  action  in  such  a  case. 
I  dissent  from  the  opinion  of  the  court. 

The  above  section,  in  my  judgment,  so  far 
from  taking  away  the  legal  remedy,  expreaslv 
recognizes  it.  The  collector  is  required,  "from 
and  after  the  passage  of  the  act,  to  pay  over 
to  the  treasurer  the  moneys  in  his  hands,  and 
not  "to  await  any  ascertainment  of  duties,  or 
the  result  of  any  litigation  in  relation  to  the 
rate  or  amount  of  duty  legally  chargeable,"  Ac. 
Now,  if  Congress  intended  by  this  section  to 
withdraw  this  subject  from  the  courts,  and  vest 
the  exclusive  right  to  decide  the  matter  in  the 
Secretary  of  the  Treasury,  could  they  have  used 
this  language?  The  law  was  not  to  operate 
upon  the  past,  but  upon  the  future  acts  of  the 
collector.  And  I  ask  in  sober  earnestness 
whether  the  collector  could  be  required  to  pay 
over  money,  "and  not  await  the  result  of  s  lit- 
igation," as  "to  the  amount  of  duties  legally 
chargeable,"  if  the  intention  was  to  prohibit 
such  litigation .  I  use  the  words  of  the  section : 
and  the  words  of  the  section  alone,  as  I  think, 
are  conclusive  as  to  the  intention  of  Congress. 
The  collector  must  pay  over  the  money,  and 
not  retain  it  until  the  termination  of  a  suit. 
Does  this  take  away  the  right  to  bring  a  suit! 
Such  an  inference,  it  seems  to  me,  would  be  i» 
exceptionable  in  logic  as  in  law. 

From  the  proceedings  of  this  court  we  know 
that  collectors  of  the  customs,  after  their  n> 
moval  from  office  or  the  expiration  of  their 
term,  and  sometimes  while  in  office,  under  the 
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pretext  of  Indemnifying  themselves  against 
nits  for  the  exaction  of  illegal  duties,  were  in 

the  practice  of  withholding  from  the  treasury 
targe  rams  of  money.  Arid  it  was  to  remedy 
this  evil  that  the  above  law  was  passed.  As 
to  toe  remission  of  duties  illegally  charged,  it 
retted  in  the  Secretary  no  new  powers;  but  it 
uithorizes  him.  where  the  excess  of  duty  has 
bees  paid  into  the  treasury,  to  draw  it  out  by  a 
vsrrtnt,  and  pay  it  over  to  the  person  entitled 
wreceiveit.  By  the  31st  section  of  the  Duty  Act 
of  1799  (1  Story,  593),  the  collectors  "were  re- 
quired,at  all  times,  to  pay  to  the  order  of  the  prop- 
er officer  the  whole  of  the  moneys  which  they 
my  respectively  receive,  &c.,  and  shall  once  in 
three  months,  or  of  tener  if  required,  transmit 
262*]  their  accounts, "  *&c.  Now.  it  is  known 
from  public  documents  and  from  cases  before 
this  court,  that  the  Secretary  of  the  Treasury 
has,  for  a  long  time  before  the  Act  of  1889,  re- 
quired the  collector  of  New  York  to  pay  over 
moneys  received  by  him,  weekly  or  at  short  in- 
wrsk  And  can  it  be  pretended  that  the  Act 
of  1799,  under  the  instructions  of  the  Secretary 
of  tie  Treasury,  was  not  as  binding  upon  col- 
lectors as  the  Act  of  1889?  In  a  legal  point  of 
riew  the  liability  of  a  collector  was  the  same 
for  illegal  duties  received  by  him,  whether  paid 
into  the  treasury  under  the  one  law  or  the  other. 

It  is  said  that  the  law  cannot  raise  a  promise 
to  pay  by  an  officer,  where  it  requires  him  to  pay 
the  snne  money  into  the  treasury.  The  action 
is  founded  on  the  illegality  of  the  transaction. 
Xone  other  than  legal  duties  are  payable  to  the 
government;  and  where  an  officer  by  his  own 
volition,  or  acting  under  the  instructions  of  his 
superior,  demands  a  higher  duty  than  the  law 
•athorizes,  he  is  guilty  of  a  wrong  which  his 
instructions  cannot  justify.  And  having  done 
this,  can  it  be  contended  that  by  paying  over 
moneys  so  obtained  he  can  escape  the  legal  con- 
sequences of  his  unlawful  act?  Where  one 
person  obtains  money  illegally  from  another, 
is  he  not  bound  in  conscience  to  return  it?  And 
nay  not  an  action  of  assumpsit  be  sustained  for 
the  recovery  of  the  money.  In  such  an  action 
the  question  is,  whether  the  defendant  has  re- 
wired money  which  he  is  bound  in  good  con- 
science to  pay  to  the  plaintiff.  Now,  if  the  de- 
fendant, as  collector,  exacted  a  higher  duty  of 
the  plaintiffs  than  the  law  authorised,  is  he  not 
bound  in  conscience  to  return  the  excess?  But 
it  is  Mid  that  he  has  paid  it  over  to  the  Treas- 
ury of  th«  United  States,  in  pursuance  of  the 
Act  of  1889,  and  that  this  is  a  bar  to  the  action. 
Why  has  not  this  bar  been  set  up  under  the 
Act  of  1799?  By  that  act  the  collector,  when 
ordered  by  the  Secretary  of  the  Treasury,  was 
is  much  bound  to  pay  over  the  money  in  his 
hinds  into  the  treasury  as  under  the  Act  of 
1839.  And  yet  for  forty-four  years  such  a  de- 
fease has  not  been  thought  of.  It  has  never 
been  supposed  that  the  payment  of  the  money 
into  the  treasury  exonerated  the  collector.  He 
has  violated  the  law,  and  he  is  answerable  for 
that  violation.  This  must  be  the  case,  unless, 
in  the  language  of  this  court  in  the  case  of  EL 
lutt  v.  9*artwnU,  above  cited,  "the  broad  prop- 
osition can  be  maintained  that  no  action  will 
Be  against  a  collector  to  recover  back  an  excess 
of  duties  paid  him,  but  that  recourse  must  be 
had  to  the  government  for  redress.  Such  a 
principle,'' the  court  say,  "would  be  carrying 
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an  exemption  to  a  public  officer  beyond  any 
protection  sanctioned  by  any  principles  of  law 
or  sound  public  policy." 

In  Totentend  v.  Wilton  et  al.  (1  Camp.,  896) 
Lord  Ellen  borough  says:  "If  any  person  gets 
money  into  his  hand  illegally,  he  cannot  dis- 
charge himself  by  paying  it  over  to  another." 
The  same  doctrine  is  held  in  Sadler  v.  Evans 
(4  Burr.,  1986).  And  this  court  in  the  above 
case  of  Elliott  v.  Swartwout  say:  "It  may  be 
assumed  as  the  'settled  doctrine  of  the  [*268 
law,  that  where  money  is  illegally  demanded 
and  received  by  an  agent,  he  cannot  exonerate 
himself  from  responsibility  by  paying  it  over  to 
his  principal,  if  he  has  had  notice  not  to  pay  it 
over.  A  notice  not  to  pay  over  the  money  to 
the  principal,  it  is  contended,  presupposes  a 
right  in  the  agent  to  retain  it  No  such  infer- 
ence could  arise  under  the  Act  of  1799,  nor  can 
it  be  made  under  the  present  law.  The  notice 
should  induce  the  collector  to  reconsider  his 
act,  and  if  found  to  have  been  against  law  to 
correct  it.  But,  it  is  said,  he  may  have  acted 
under  the  orders  of  the  Secretary  of  the  Treas- 
ury. Suppose  he  did,  would  that  justify  or 
excuse  an  illegal  act?  I  will  answer  this  in  the 
language  of  this  court  in  the  case  last  cited : 
"Any  instructions  from  the  Treasury  Depart- 
ment could  not  change  the  law  or  affect  the 
rights  of  the  plaintiff.  He,  the  collector,  was 
not  bound  to  take  and  adopt  that  instruction. 
He  was  at  liberty  to  judge  for  himself,  and  act 
accordingly."  And  in  Tracy  v.  Swartwoul  (10 
Peters,  99)  this  court  say  "that  the  personal  in- 
convenience of  the  collector  is  not  to  be  consid- 
ered." When  acting  under  instructions  the 
government  is  bound  to  indemnify  him.  In 
my  judgment  the  Act  of  1889  interposes  no  bar 
to  this  action. 

But  there  is  another  aspect  in  which  this  case 
must  be  considered.  Feeling,  as  I  do,  an  un- 
feigned respect  for  the  opinion  of  the  judges 
who  differ  from  me,  yet  I  cannot,  without  con- 
cern, look  at  the  consequences  of  the  principle 
established  in  this  case.  The  right  of  a  citizen 
to  resort  to  the  judicial  tribunals  of  the  coun- 
try, federal  or  State,  for  redress  for  an  injury 
done  by  a  public  officer,  is  taken  away  by  the 
construction  of  an  act  of  Congress,  which,  in 
my  judgment,  bears  no  such  construction.  But 
I  will  take  higher  ground,  and  say  that  Con- 
gress have  no  constitutional  power  to  pass  such 
an  act  as  the  statute  of  1839  is  construed  to  be 
by  this  decision. 

By  the  3d  section  of  the  8d  article  of  the 
Constitution  of  the  United  States,  the  judicial 
power  extends  to  all  cases  in  law  and  equity 
arising  under  the  Constitution  and  laws  of  the 
Union.  And  by  the  7th  section  of  the  amend- 
ments to  the  Constitution  it  is  provided  that 
"  in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved." 

The  Act  of  1889.  in  my  judgment,  does  not 
conflict  with  either  of  the  above  constitutional 
provisions.  But  if  it  take  away  the  right  of 
the  citizen  to  sue  in  a  court  of  law  for  the  in- 
jury complained  of,  as  construed  by  my  breth- 
ren, then  it  is  in  direct  conflict  with  both  of 
the  above  provisions. 

In  a  matter  of  private  right  it  takes  from  the 
judiciary  the  power  of  construing  the  law,  and 
vests  it  in  the  Secretary  of  the  Treasury,  the 
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executive  officer  under  whose  sanction  or  in- 
struction the  wrong  complained  of  was  done. 
264*1  *And,  in  the  second  place,  it  takes 
from  the  citizen  the  right  of  trial  by  jury, 
which  is  expressly  given  to  him  by  the  Consti- 
tution. 

I  again  repeat  that  Congress  have  not  done 
this,  nor  did  they  intend  to  do  it  by  the  Act  of 
1889.  But  the  act  is  so  construed  by  the  decis- 
ion just  pronounced.  Under  this  view,  I  feel 
myself  bound  to  consider  the  principle  estab- 
lished by  the  court,  and  to  speak  of  its  conse- 
quences. 

That  the  act,  as  construed,  is  in  direct  con- 
flict with  the  above  provisions  of  the  Constitu- 
tion, is  so  palpable  that  it  seems  to  me  no  illus- 
tration could  make  it  clearer. 

The  right  to  construe  the  laws  in  all  matters 
of  controversy,  is  of  the  very  essence  of  judicial 
power.  Executive  officers  who  are  required  to 
act  under  the  laws,  of  necessity  must  give  a 
construction  to  them.  But  their  construction 
is  not  final.  When  it  operates  injuriously  to 
the  citizen,  he  may,  by  any  and  every  possible 
means  through  which  it  may  be  brought  before 
the  courts,  have  the  construction  of  the  law 
submitted  to  them,  and  their  decision  is  final. 

But  the  court  say  that  the  plaintiffs  in  this 
case  cannot  seek  redress  for  the  injury  com- 
plained of  by  an  action  at  law,  but,  under  the 
Act  of  1889,  are  referred  to  the  Secretary  of 
the  Treasury;  an  executive  officer,  who  has 
prejudged  the  case,  who  can  exercise  neither 
the  forms  nor  the  functions  of  a  Judicial  offi- 
cer; who  acts  summarily,  without  a  jury,  and 
from  whose  judgment  their  is  no  appeal.  The 
case  turns  upon  facts;  facts  properly  triable  by 
a  jury.  The  question  is,  whether  the  articles 
on  which  the  duties  have  been  assessed  are 
such  articles  as  under  the  law  are  liable  to  be 
thus  taxed.  This  is  a  question  most  fit  to  be 
answered  by  a  jury  of  merchants,  under  the 
instructions  of  a  court  of  law.  The  plaintiffs 
allege  that  the  duty  was  not  authorized  by  law, 
but  to  obtain  possession  of  their  goods,  they 
were  compelled  to  pay  it,  protesting  against 
the  right  of  the  government.  And  they 
brought  an  action  at  law  to  recover  from  the 
collector  the  excess  of  duty  paid.  This  course 
had  been  sanctioned  by  previous  decisions.  It 
was,  in  fact,  the  only  effectual  course  they 
could  take  to  obtain  possession  of  their  goods. 

A  tender  of  the  legal  duty,  and  a  replevin, 
if  it  would  lie,  involved  the  necessity  of  se- 
curity for  a  return  of  the  goods  which,  if  in 
the  power  of  the  importers,  might  not  have 
been  convenient  to  them.  But  a  replevin  is 
expressly  prohibited  in  such  a  case  by  the  Act 
of  2d  March,  1888. 

The  question  arises  on  the  facts  stated.  Ille- 
gal duties  were  demanded  by  the  collector  and 
paid  to  him  by  the  plaintiffs,  before  they  could 
obtain  their  goods ;  and  the  question  is,  has  their 
remedyatlaw  been  cutoff  bythe  statute  of  1839? 
This  is  a  taxing  power:  the  most  delicate  power 
that  is  exercised  by  the  government.  It  reaches 
the  concerns  of  the  citizen, and  takes  from  him  a 
part  of  his  property  for  purposes  of  revenue. 
The  tax  should  be  judicious,  and  the  mode  of 
collecting  it  should  be  specially  guarded.  Care 
265*]  'should  be  taken  not  to  infringe  private 
right  in  making  this  public  exaction.  But, 
especially,  where,  in  this  respect,  a  wrong  has 
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been  done  to  the  citizen,  the  courts  should  be 
open  to  him.  His  remedy  should  be  without 
obstruction.  But  my  brethren  say  that  the 
Act  of  1839  takes  away  from  the  plaintiffs  all 
remedy  except  an  appeal  to  the  Secretary.  The 
State  courts  as  well  as  the  federal  are  dosed 
against  the  injured  party. 

The  able  men  who  laid  the  foundations  of 
this  government  saw  that,  to  secure  the  great 
objects  they  had  in  view,  the  executive,  legis- 
lative, and  judicial  powers,  must  occupy  dis- 
tinct and  independent  spheres  of  action.  That 
the  union  of  these  in  one  individual  or  body  of 
men  constitutes  a  despotism.  And  every  ap- 
proximation to  this  union  partakes  of"  this 
character. 

What  though  no  positive  injustice  be  done 
to  the  plaintiffs  in  this  case;  is  that  any  reason 
why  the  great  principle  involved  in  it  should 
be  yielded?  What  is  this  principle?  It  is  noth- 
ing less  than  this:  that  throughout  the  whole 
course  of  executive  action,  summary,  diversi- 
fied, and  multiform  as  it  is,  for  wrongs  done 
the  citizen,  all  legal  redress  may  be  withdrawn 
from  him:  and  he  may  be  turned  over  as  a  pe- 
titioner to  the  power  that  did  the  wrong.  If 
this  may  be  done  in  the  case  under  considera- 
tion, it  may,  on  the  same  principle,  be  done  in 
every  similar  case. 

A  seizure  of  a  vessel  and  cargo  may  be  nude 
by  an  officer  under  a.  supposed  breach  of  the 
revenue  law,  and  the  question  of  forfeiture 
may  be  referred  to  the  Secretary  of  the  Treas- 
ury. Private  property  may  be  taken  for  pub 
lie  purposes,  and  the  owner  may  be  limited  to 
the  remedy,  if  remedy  it  may  be  called,  of  pe- 
titioning some  executive  officer  for  remunera- 
tion. Military  violence  may  be  perpetrated  on 
the  person  of  a  citizen  or  on  his  property,  and 
his  relief  may  be  made  to  depend  on  the  will 
of  the  commander-in-chief.  In  short,  in  every 
line  of  the  executive  power,  wrongs  may  be 
done  and  legal  redress  may  be  denied. 

The  cases  put  may  seem  to  be  extreme  ones, 
and  therefore  not  likely  to  happen.  But  do 
they  not  test  the  principle?  I  think  they  do. 
If  Congress  may  deprive  these  plaintiffs  of 
their  remedy  by  action  at  law,  they  may  do  the 
same  thing  in  the  cases  specified.  Indeed,  it 
would  be  difficult  to  prescribe  any  limit  to  leg- 
islative action  on  this  subject.  It  can,  at  least, 
be  extended  through  all  the  ramifications  of 
executive  power. 

To  say  that  this  will  never  be  done,  and  that 
the  consequences  spoken  of  can  never  happen, 
is  no  answer  to  the  argument.  Do  the  conse- 
quences lie  within  the  exercise  of  the  principle? 
If  they  do,  the  consequences  must  follow  * 
general  exercise  of  the  power.  The  danger  i* 
in  sanctioning  the  principle.  At  this  point.  I 
meet  the  principle  and  combat  it.  I  object  to 
it  because  it  is  dangerous  and  may  be  ruinous. 
It  takes  from  the  citizen  his  rights — rights  se- 
cured to  him  by  the  Constitution;  the  trial  br 
jury,  in  a  court  of  *law.  This  is  done  [*866 
by  the  Act  of  1889,  if  it  be  what  it  is  now  con 
strued  to  be.  In  this  aspect,  then.  I  say  the 
act  is  unconstitutional  ana  void.  It  not  onlr 
strikes  down  the  rights  of  the  citizen,  bat  it  in- 
flicts a  blow  on  the  judicial  power  of  the  coos- 
try.  It  unites,  in  the  same  department,  the 
executive  and  judicial  power.  And  on  a  sub- 
ject the  most  delicate  and  interesting;  and  one 
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which,  of  all  others,  may  most  easily  be  con- 
verted into  an  engine  of  oppression. 

In  this  government,  balances  and  checks 
have  been  carefully  adjusted,  with  a  view  to 
secure  public  and  private  rights,  and  any  de- 
parture from  this  organization  endangers  all. 
We  have  less  to  apprehend  from  a  bold  and 
open  usurpation  by  one  department  of  the  gov- 
ernment of  powers  which  belong  to  another, 
than  by  a  more  gradual  and  insidious  course. 
In  my  judgment,  no  principle  can  be  more 
dangerous  than  the  one  mentioned  in  this  case. 
It  covers  from  legal  responsibility  executive  of- 
ficers. In  tbe  performance  of  their  ministerial 
duties,  however  they  may  disregard  and  tram- 
ple upon  the  rights  of  the  citizen,  he  can  claim 
no  indemnity  by  an  action  at  law.  This  doc- 
trine has  no  standing  in  England.  No  minis- 
terial officer  in  that  country  is  sheltered  from 
legal  responsibility.  Shall  we  in  this  country 
be  less  jealous  of  private  rights  and  of  the  ex- 
ercist  of  power?  b  it  not  our  boast  that  the 
law  is  paramount,  and  that  all  are  subject  to 
it  from  the  highest  officer  of  the  country  to  its 
humblest  citizen?  But  can  this  be  the  case  if 
any  or  every  executive  officer  is  clothed  with 
the  immunities  of  the  sovereignty?  If  he  can- 
not be  sued,  what  may  he  not  do  with  im- 
punity. I  am  sure  that  my  brethren  are  as  sin- 
cere as  I  am  in  their  convictions  of  what  the 
law  is  in  this  case,  and  I  have  only  to  regret 
that  their  views  do  not  coincide  with  those  I 
have  stated. 
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ROBERT  WHITE,  Plaintiff  in  Brror. 
v. 
WILLIAM  8.  NICHOLLS.  WILLIAM  ROB- 
INSON, OTHO  M.  LINTHICUM,  ED- 
WARD M.LINTHICUM,  RAPHAEL  8EM- 
ME8.  PAUL  STEVENS,  and  CHARLES 
C.  FULTON,  Defendant*  in  Brror. 

ROBERT  WHITE,  Plaintiff  in  Brror. 

HENRY  ADDISON,  Defendant  in  Brror. 

ISM— action  He*  on  privileged  communication,  if 
rnaUdou* — actual  malice  mutt  be  averred  and 
proved— fact*  constituting  need  not  be  averred — 
letter*  to  President  of  U.  8.  containing  charge* 
against  public  officer,  if  false  and  maUdou*, 
actionable — want  of  probable  cauee  authorises 
inference  of  malice. 


In  an  action  for  a  libel  It  Is  not  Indispensable  to 
use  the  word  "maliciously"  In  the  declaration.  It 
Is  sufficient  If  words  of  equivalent  power  or  Import 
are  used. 

Every  publication,  either  by  writing-,  printing-, 
or  pictures,  which  ohargee  upon  or  Imputes  to  any 
person  that  which  renders  Dim  liable  to  punish- 
ment, or  which  lg  calculated  to  make  him  infam- 
ous, or  odious,  or  ridiculous,  is  prima  fade  a  libel, 
and  Implies  malice  In  tbe  author  and  publisher  to- 
wards the  person  concerning-  whom  such  publica- 
tion is  made. 

Proof  of  malice  cannot,  In  these  cases,  be  re- 
quired of  the  party  complaining,  »beyond  [»a67 
the  proof  of  the  publication  itself;  Justification, 
excuse,  or  extenuation,  if  either  can  be  shown, 
must  proceed  from  tbe  defendant. 

Privileged  communications  are  an  exception; 
and  the  rule  of  evidence,  as  to  such  cases,  is  so  far 
changed  as  to  require  of  the  plaintiff  to  bring  home 
to  the  defendant  the  existence  of  malice  as  the  true 
motive  of  bis  oonduot. 

Privileged  communications  are  of  four  kinds : 

1.  Wherever  the  author  and  publisher  of  the  al- 
leged slander  acted  In  the  bona  fide  discharge  of  a 
public  or  private  duty,  legal  or  moral,  or  In  the 
prosecution  of  his  own  rights  or  interest. 

2.  Anything  said  or  written  by  a  master  in  giving 
the  character  of  a  servant  who  has  been  In  his  em- 
ployment. 

8.  Words  used  in  the  course  of  a  legal  or  judicial 
proceeding,  however  hard  they  may  bear  upon  the 
party  of  whom  they  are  used. 

4.  Publications  duly  made  in  the  ordinary  mode 
of  parliamentary  proceedings,  as  a  petition  printed 
and  delivered  to  the  members  of  a  committee  ap- 
pointed by  the  House  of  Commons  to  hear  and  ex- 
amine grievances. 

But  In  these  cases  the  only  effect  of  the  change 
of  the  rule  Is  to  remove  the  usual  presumption  of 
malice.  It  then  becomes  Incumbent  on  the  party 
complaining  to  show  malice,  either  by  the  con- 
struction or  the  spoken  or  written  matter,  or  by 
facts  and  circumstances  connected  with  that  mat- 
ter, or  with  tbe  situation  of  the  parties,  adequate 
to  authorise  the  conclusion. 

Proof  of  express  malice,  so  given,  will  render 
the  publication,  petition,  or  proceeding,  libelous. 
Falsehood  and  the  absence  or  probable  cause  will 
amount  to  proof  of  malice. 

The  jury  being  tbe  tribunal  to  determine  whether 
this  malice  dld7  or  did  not  mark  tbe  publication, 
the  alleged  libel  should  be  submitted  to  them,  and 
the  court  below  erred  In  withholding  it. 

THESE  two  cases  depended  upon  the  same 
facts  and  principles,  and  were  argued  to- 
gether. Thev  were  brought  up  by  a  writ  of 
error  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Columbia,  Bitting  for 
the  County  of  Washington. 

The  facts  were  these: 

On  the  26th  of  June,  1841,  the  following 
letter  was  addressed  to  the  President  of  the 
United  States: 

"Georgetown.  June  86th,  1841. 

"Sir:  We  feel  it  to  be  proper  to  put  you  in 
possession  of  the  grounds  upon  which  the  re- 
moval of  Mr.  Robert  White,  from  the  office  of 
collector  of  customs  of  this  port,  is  requested. 
Tou  will  recollect  the  humiliating  and  prostrate 
condition  of  the  people  of  this  district  about  a 
year  ago,  when  the  majority  then  in  Congress 
determined  to  destroy  our  banks  as  a  punish- 
ment upon  us  for  having  avowed  and  published 
our  preference  for  the  candidates  of  the  great 


Not*.— Privileged  communications  in  libel  and 
tender. 

It  is  a  good  defense  In  an  action  for  libel  that  the 
tUaged  libel  was  In  the  nature  of  a  privileged  oom- 
numieatton,  and  although  perhaps  not  true,  was 
hflhitea  to  be  so  by  tbe  publishers  who  acted  with- 
es* mattclous  intent.    Holt  v.  Parsons,  28  Texas,  9. 

The  »—  ning  In  law  of  a  privileged  oommunlca- 
Um  b,  •  communication  made  on  such  an  occasion 
■  ratals)  tbe  prima  facie  Inference  of  malice  aris- 
tae bom  the  publication.    Wright  v.  Woodgate,  2 
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C.  H.  &  B.,  573:  1  Tyr.  &  G.,  12;  1  Gale.  329 :  Saund- 
ers v.  Baxter,  6  Helsk.  (Tenn.),889;  Holt  v.  Parsons, 
23  Texas,  9. 

Privileged  communications  comprehend  all  state- 
ments made  bona  fide  In  performance  of  a  duty,  or 
with  a  fair  and  reasonable  purpose  of  protecting 
the  Interests  of  the  person  making  tbem,  and  the 
onus  of  proving  malice  lies  on  the  plaintiff.  Sora- 
ervlUe  v.  Hawkins,  10  C.  B.,  583;  15  Jur.,  450. 

It  Is  for  the  judge  to  rule  whether  the  occasion 
creates  the  privilege.   The  question  of  express 
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whigparty.  It  was  in  that  dark  season  that 
Mr.  White  determined  to  desert  his  own  fellow- 
citizens,  and  to  join  in  the  war  which  was  mak- 
ing upon  their  liberties  and  interests.  Being 
then  seeking  office,  he  thought  to  recommend 
himself  to  the  executive  by  getting  up  a  me- 
morial here,  which  was  to  be  used  as  a  sanction 
or  approval,  on  the  part  of  our  own  citizens, 
of  the  mad  policy  which  had  been  adopted  by 
their  oppressors.  He  then  joined  with  an  as- 
semblage of  forty -eight  persons  in  getting  up  a 
memorial,  which  none  but  themselves  could  be 
induced  to  sign.  The  memorialists,  with  about 
five  exceptions,  could  not  be  identified  by  name 
268*]  or  residence,  *as  citizens  of  George- 
town. Upon  investigation,  they  proved  to  oe 
apprentices  and  journeymen,  holding  a  tran- 
sient residence  in  the  town.  Being  few  in 
number,  they  were  no  doubt  believed  by  Con- 
gress, and  persons  at  a  distance,  to  be  a  select 
body  of  experienced  merchants  and  traders, 
who  had  some  knowledge  of  the  subject  of 
their  memorial.  A  copy  of  the  memorial  has 
been  deposited  with  the  Secretary  of  the  Treas- 
ury. 

"  It  is,  perhaps,  one  of  the  vilest  calumnies 
evec  issued  by  a  band  of  thoughtless  and  irre- 
sponsible individuals,  many  of  whom  would 
have  shrunk  from  such  a  proceeding  had  they 
the  necessary  intelligence  to  comprehend  of  its 
enormity.  But  not  so  with  Mr.  White.  He 
knew  the  paper  contained  an  unmitigated 
slander.  He  seemed  to  be  willing  to  blacken 
the  character  of  those  of  his  fellow-citizens  who 
had  been  intrusted  with  the  charge  of  our 
banks,  if  that  would  only  secure  an  appoint- 
ment when  all  other  methods  had  failed  him 
for  the  preceding  twelve  years. 

"We  revolt  at  the  idea  of  Mr.  White  being 
permitted  to  remain  in  an  office  whose  emolu- 
ments flow  from  the  labor  and  enterprise  of 
the  very  men  whose  business  and  families  he 
sought  to  involve  in  ruin. 

"  It  is  impossible  that  he  can  ever  regain  the 


confidence  of  men  whom  he  abandoned  and 
vilified  in  the  darkest  hour  of  their  existence. 
His  expulsion  from  office  is  no  less  demanded 
by  his  unpardonable  conduct,  than  by  justice 
to  the  wounded  feelings  of  an  injured  com- 
munity. 

"About  the  same  time,  June,  1840,  with 
the  persons  under  his  influence,  and  as  ia  be- 
lieved at  the  request  of  an  office-holder  of  great 
political  rancor,  Mr.  White  procured  Dr.  Dun- 
can, then  a  member  of  Congress  from  Ohio,  to 
deliver  a  speech  here  in  abuse  of  General  Har 
rison.  The  speech  was,  perhaps,  the  very  vilest 
that  was  ever  delivered  by  that  gentleman. 

"It  was  so  satisfactory  to  Mr.  White,  who 
acted  as  vice-president  on  the  occasion,  that  he 
immediately  rose,  and  moved  the  doctor  a  vole 
of  thanks,  and  a  request  that  the  speech  be  fur- 
nished for  publication.  The  resolutions  which 
were  adopted  unanimonsly  on  the  occasion 
were  nearly  as  calumnious  as  the  speech  itself. 

"We  refer  you  to  the  Globe  newspaper  of  the 
8d  July  last,  for  an  official  account  of  the  pro- 
ceedings of  the  meeting.  We  will  only  trouble 
you  with  a  few  sentences,  that  you  may  have 
some  idea  of  the  character  of  those  extraordi- 
nary proceedings.  They  denounced  General 
Harrison  as  'the  nominee  of  the  bank  whig 
federalist,  abolitionist  and  anti-masons,'  'an 
abolitionist  of  fraud  and  concealment,'  as  being 
guilty  of  pursuing  a  course  'grossly  insulting 
to  common  sense,  honesty,  and  decency,  by 
shrouding  himself  in  darkness/  'of  courting 
dangerous  fanatics,  and  countenancing  them 
(abolitionists)  in  their  mad  warfare  upon  our 
peace,  our  property,  *and  our  lives,'  [*269 
and  'that  he  should  be  treated  as  an  aboli- 
tionist.' 

"Mr.  White's  was  the  place  where  the  lead 
ing  men  of  his  party  nightly  assembled  up  to 
the  close  of  the  presidential  election,  and  a  re- 
spectable citizen  declares  that  since  Mr.Whiie's 
appointment  he  circulated  'bushels'  •of  the 
'Globe'.    He  declines  to  give  his  formal  evi- 


malice  should  be  left  to  the  Jury.  Cooke  v.  Wildes, 
5  El.  A  Bl.,  320;  8  C.  L.  R.,  1090;  1  Jur.  (N.  8.),  610. 

What  are  privileged.  Palmer  v.  Concord,  48  N.  H., 
217 ;  Elam  v.  Badger,  23  111.,  498 ;  Lester  v.  Thur- 
mond, 51  Ga.,  118 ;  Mackay  v.  Ford,  5  Hurl.  ft  Nor., 
792;  Hodgson  v.  Scarlett.  1  B.  &  A.,  232;  Flint  v. 
Pike,  2  D.  &  R.,  828;  4  B.  *  Ca  473;  Kevis  v.  Smith, 
36  Eng.  Law.  &  E<i.,  268;  18  C.  B.,  128;  Kennedy  v. 
Milliard,  10  Ir.  C.  L.  K.,  196;  Henderson  v.  Broom- 
liead,  1  II .  .V  N..  .w.i ;  2s  L.  J.  Exch..  880;  Osborn  v. 
Forshee,  22  Mich.,  20W ;  Smith  v.  Higglns,  82  Haas. 
(IS  Grav),  231 ;  Larkin  v.  Noonan,  19  Wis.,  82;  Daw- 
kins  v.  Roket.v.  L.  H..7  H.  L.,  744;  14  Eng.,  127; 
Aff'g,  L.  K.,  8  Q.  B..  256;  5  Eng.  R.,  212;  Lewis  v. 
Levy,  1  Ellis,  B.  &  E.,  587;  Davis  v.  Duncan,  L.  R, 
»  C.  P.,  396;  23  W.  R„  576;  43  L.  J.  C.  P.,  185;  80  L.T. 
(N.  9.1.  464. 

What  are  not  privileged.  York  v.  Johnson,  116 
Mass..  482;  O'Donagaue  V.  McGovern,  23  Wend., SB; 
Story  v.  Wallace,  60  III,  61 ;  Cincinnati,  ic.  Co.  v. 
Timiierlake,  KM  lliiu  (N.  S.),  548;  Stanley  v.  Webb, 4 
Sandf.  (N.  Y.).  21;  Hunt  v.  Bennett,  19  N.  Y.  (6 
Smith),  173;  Saunders  v.  Baxter,  6  Heisk.  (Tenn.), 
389;  Alpin  v.  Morton,  21  Ohio  St.,  53 ; :  Perkins  v. 
Mitchell.  31  Barb.,  461 ;  Williamson  v.  Freer,  L.  RM 
9  C.  P.,  393 ;  10  i:ritf .  It.,  226 ;  43  L.  J.  C.  P.,  161 ;  22  W. 
i;..  878;  30  L.  T.  IN.  S.),  882;  Jackaon  v.  Hopperton, 
16  C.  B.  (S.  SJ,  829. 

What  are  privileged  when  required  by  one's  own 
interest.  Clapp  v.  Devlin,  35  N.  Y.  Supr.  (3  J.  *  Sp.), 
170 ;  MoDougall  v.  Clarldge,  1  Campb.,  266 ;  Howard 
v.  Thompson,  21  Wend.,  819;  P.  W.  ft  RR.  R.  v. 
Quigley,  21  How..  202 ;  Klinck  v.  Colby.  46  N.  Y.  (1 
Sick.),  427 :  Harrison  v.  Bush.  32  Eng.  Law  *  Eg., 
178 ;  5  El.  ft  Bi..  844 ;  Whlteley  v.  Adams,  16  C.  B.  (N. 
8.).  302 ;  Shipley  v.  Todhunter,  7  C.  ft  P.,  680 ;  Lewis 

£98 


v.  Chapman,  16  N.  Y.  (2  Smith),  369 ;  Sundertin  v. 
Bradstreet,  46  N.  Y.  (1  Sick.),  188 ;  7  Am.  Rep..  322; 
Washburn  v.  Cooke,  8  Denlo,  110;  Lewis  v.  Chap- 
man, 16  N.  Y.  (2  Smith),  889;  Ormaby  v.  Dougbu*, 
87  N.  Y.  (10  Tiff.),  477;  BeardsJey  v.  Tappen,  5 
Blatchf .,  4S7. 

What  are  privileged  when  required  by  duty  In  pub- 
lic or  individuate.  Henwood  v.  Harrison,  L.  R»  7  C. 
P.,  806;  3  Eng.  R.,898;  41  L.  J.  C.  P.,  206 ;  26LT.IK. 
S.),  938;  Wilson  v.  Fitch,  41  Cal.,  883;  Campbell  r. 
Spottiswoode.  8  B.  *  8.,  769:  8  F.  ft  F.,  421 ;  Ryan  v. 
Wood,  4  Id.,  736 ;  Cox  v.  Feeny,  Id.,  13 ;  Hedley  t. 
Barlow,  Id.,  224. 


What  are  privileged  when  to  detente  of  *df  or  in- 

-  —  -  Spyrlng,  1  C.  M.  ft  R.,  194 ;  Som- 

WC.  B.. 583;  Moore  v.  Butler. 48 


terest.   Toogood  v.  Spyrlng,  1  C.  M.  ft  1 


ervuie  v.  Hawkins,  10 

N.  H„  161;  VanWyck  v.Aspinwau.  17  N.  T.  (S 
Smith),  190 ;  Lauahton  v.  Bishop  of  Lodor  and  Man. 
L.  R.,  4  P.  C,  496 ;  Slmmonds  v.  Dunne,  6  Ir.  L.  C 
L.,  858;  O'Donaghue  v.  Hussey,  6  Ir.,  R.  C.  L,  124: 
Cooke  v.  Wildes,  5  KL  ft  Bl.,  828 ;  1  Jur.  (N.  8.).  6W: 
24  L.  J.  Q.  B.,  887;  8  C.  L.  R.,  1090;  Brow  v.  Haths- 
way,  13  Allen  (Mass.),  239;  Ormaby  v.  Douglass,  £ 
N.  Y.  (1"  Tiff.),  477:  Laughton  v.  Bishop,  ftc-,  • 
Moore's  P.  C.  C.  (N.  8.),  818;  21  W.  B_  204 ;  28  L  T. 
(N.  8.),  877. 

What  are  privileged  as  literary  criticism*.  JUc- 
leaod  v.  Wakeley,  8  C.  ft  P.,  811;  Oarr  v.  Hood.  1 
Camp.,  855  n.;  Morrison  v.  Belcher,  8  F.  ft  F,  «H: 


Fresher  v.  Berkeley,  7  C.  ft  P.,  621 :  Tabart  v.  Thv 

ota,4  F.ftF-ltt, 

..„,,  „.~.  *.  ,»,.„.„„.„  „„»„„  ,.  Knight.  M.  ft  H, 
74;   Thompson  v.  Shaokell,  M.  ft  M-  187 ;_  Pari*  r. 


per,  1  Camp.,  860;  Strauss  v.  Francis,  4  F. 
1107  \W  L.  T.  (N.  8.),  «4;  Soane  v.  Knf  ' 


Levy,9C.  B.JN.  8.), 848;  8L.  J-.  C.  PJTl;  bV.B,T1; 
a  C,  2  F.  ft  F.,  7L 
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denee  in  the  case,  upon  the  ground  that  he, 
bong  a  near  neighbor  of  Mr.  W.,  he  is  unwill- 
ling  to  disturb  the  friendly  pergonal  relations 
uisting  between  them. 

"Such  was    Mr.   White's  general  political 
rioJence,  and  the  unhesitancy  with  which  he 
descended  to  the  lowest  means  to  secure  the 
fwor  of  the  late  administration,  that  no  one 
doubted  here  but  that  he  would  be  dismissed 
when  the  present  party  came  into  power,  and 
do  one  can  be  more  astonished  than  Mr.  White 
i-  himself  at  his  retention  to  the  present  time. 
"We  will  also  take  this  opportunity  to  state 
Hut  we  desire  Mr.  H.  Addison  to  be  appointed 
Ui  (be  office  of  collector  in  Mr.  White's  place, 
loose  abundant  testimonials  and  recommenda- 
1  twos  of  our  business  citizens  are  already  on 
fiie  with  the  Srcretary  of  the  Treasury. 
"With  great  respect,  your  obedient  servants. 
Ciias.  C.  Fulton, 
E.  M.  Linthicum, 
Rap.  Bemmks, 
O.  M.  Linthicum, 
Wit,  Robinson, 
Wm.  8.  Nicholls, 
Paul  Stevens. 
"P.  S.    It  is  further  proper  to  state  that  Mr. 
Addison's    recommendations,  filed  with  Mr. 
Ewiog,  are  signed  by  every  citizen  in  town, 
vith  a  single  exception,  who  have  regular  busi- 
bmb  to  transact  at  the  customhouse. 

On  some  other  day,  which  was  not  stated  in 
ibe  record,  the  following  letter  was  addressed 
to  the  Secretary  of  the  Treasury: 

"Hon.  Thomas  Ewing,  Secretary  of  the 
Treasury. 

"  Sib:  Earnestly  requesting,  as  we  now  do, 
lie  immediate  removal  of  Mr.  Robt.  White 
from  the  office  of  collector  of  this  port,  we  feel 
it  proper  to  state  candidly  our  insuperable  ob- 
jections to  his  continuance  in  that  office. 

"  At  a  time  when  a  remorseless  and  vindictive 
majority  in  Congress  were  making  a  ruinous 
*v  upon  all  the  business  interests  of  the  coun- 
try, by  destroying  confidence  in  its  banking  in- 
tttntions,  and  when  that  majority  were  pur- 
wing  a  most  persecuting  and  ruinous  course 
towards  the  defenseless  and  unoffending  people 
of  this  District,  Mr.  White,  for  the  mere  pur- 
me  of  evidencing  his  unscrupulous  zeal  in  be- 
370*}  half  *of  the  late  administration,  and  to 
!  Kcare  its  favor,  did,  under  the  most  offensive 
circumstances,  sign  a  violently  abusive  and  in- 
tolling  memorial  to  Congress,  urging  in  the 
I  Mat  decided  manner  the  adoption  of  fatal 
Dtasures  toward  the  banks,  by  compelling 
»bm  to  continue  specie  payments,  when  all  the 
institutions  of  Virginia  and  Maryland  had  sus- 
pended, and  thereby  to  be  compelled  to  pursue 
a  destructive  and  burdensome  policy  towards 
I  laerr  customers. 

"  The  object  of  the  memorial  was  to  place 
•manning  in  the  hands  of  our  enemies,  in  the 
■■ape  of  an  approval  of  their  course,  which 
.  was  a  gross  deception. 

"This  offense  becomes  greatly  aggravated, 
!  wkea  it  is  known  that  Mr.  White  knew,  so  far 
*akb  acquaintance  went  with  his  co-signers, 
that  they  were  too  grossly  ignorant  of  business 
aad  Vulring  to  be  able  to  express  any  opinion 
■pea  such  a  subject.  The  other  signers,  with 
the  exception  of  two  or  three,  were  so  wholly 
(■ktown  to  our  business  community  that  Mr. 
Howard  8.  TJ.  6.,  Book  11. 


White  would  not  be  able  to  identify  their  per- 
sons or  designate  their  residences.  It  is  to  be 
taken  for  granted  that  they  were  merely  tran- 
sient laborers,  or  persons  so  young  as  not  then 
to  have  attracted. the  notice  of  our  oldest  and 
most  observing  citizens;  some  of  them,  indeed, 
were  known  to  be  small  apprentices.  So  offen- 
sive and  unpopular  was  the  whole  proceeding, 
that  with  the  exception  of,  perhaps,  two  others 
(from  whom  our  community  would  look  for 
nothing  better),  Mr.  White  was  the  only  re- 
spectable man  of  business  who  could  be  in- 
duced to  put  his  name  upon  the  paper.  His 
own  purpose  could  never  have  been  detected, 
but  for  his  appointment  as  collector,  which  so 
soon  succeeded.  Mr.  White's  experience  in 
trade  had  taught  him  the  indispensable  necessity 
there  was  for  banks  in  this  District,  and  his  in- 
telligence and  sense  of  justice  were  outraged 
by  the  declaration  that  our  banks  should  be 
made  to  pay  specie,  when  the  banks  of  our 
neighboring  States  of  Virginia  and  Maryland 
found  it  wholly  impracticable  so  to  do.  He 
knew  the  gentlemen  who  had  the  management 
of  our  banks,  directors  as  well  as  officers,  and 
he  knew  they  stood  without  reproach,  and  that 
it  was  wholly  impossible  that  they  could  be  in- 
fluenced by  the  low  and  disreputable  designs 
which  his  memorial  so  unscrupulously  charged 
to  them.  It  was  a  vile  slander,  put  forth  so  as 
to  evade  the  responsibility  of  a  legal  prosecu- 
tion. We  think  he  is  the  last  man  to  hold  an 
office  the  value  of  which  depends  upon  the  en- 
terprise and  integrity  of  the  very  men  whose 
families  and  business  were  alike  to  be  over- 
whelmed with  ruin  at  his  special  application. 
"  His  removal  from  an  office  thus  obtained 
would  be  doubly  gratifying  to  us,  when  we 
know  his  family  does  not  need  its  emoluments 
for  support 

"  It  can  be  proved  that  at  his  store,  in  which 
the  office  of  collector  is  kept,  there  were  almost 
nightly  assemblages  of  the  principal  party  men 
who  sustained  the  late  administration,  and  par- 
ticularly during  the  fall  of  1840. 

*"  A"  highly  respectable  man  has  [*271 
stated  that,  during  the  latter  part  of  the  late 
canvass,  he  saw  Mr.  White  preparing  immense 
numbers  of  the  newspaper  called  the  'Wash- 
ington Globe,'  for  circulation,  but.  being  a 
neighbor  of  Mr.  White,  he  is  unwilling  to  ap- 
pear as  a  witness  against  him.  The  language 
the  gentleman  used  was,  that  'he  had  seen 
bushels  of  the  Globe  so  prepared  since  his  ap- 
pointment as  collector.' 

"  Under  these  circumstances,  we  would  most 
respectfully  ask  you  to  dismiss  Mr.  White  from 
the  office,  and  that  our  fellow- townsman,  Mr. 
,  Henry  Addison,  who  has  already  been  recom- 
mended by  most  of  us,  may  be  appointed  to 
fill  it. 
O.  M.  Linthicum,  Wm.  Hayman, 

Raphael  Semmes,  Jos.  Smoot, 

Wm.  Robinson.  Wm.S.  Nicholls, 

E.  M.  Linthicum,  James  Thomas, 

Peregrine  Wabpikld,    Jeremiah  Obmb, 
Robert  Ould,  T.  P.  Waugh, 

Wm.  Jewell,  Edw.  8.  Wright, 

William  Laird,  J.  Riley, 

Wm.  Lang,  W.  8.  Ringgold, 

8.  E.  Scott,  J.  I.  Stull, 

On  the  19th  of  June.1841.the  following  letter 
was  addressed  to  the  Secretary  of  the  Treasury : 
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"  Georgetown,  June  10, 1841. 

"  Sir:  About  a  year  ago.  the  Hon.  A.  Dun- 
can, of  Ohio,  was  invited,  by  a  number  of  office- 
holders and  others,  to  hold  a  political  meeting 
in  this  town. 

"  The  meeting  was  held  on  the  26th  June, 
1840,  and  the  proceedings  were  published  in 
the  Globe  on  or  about  the  3d  July. 

"  Mr.  Robert  White, our  collector  of  customs, 
acted  as  one  of  the  vice-presidents  of  the  meet- 
ing, and  who  was  so  tickled  and  delighted  with 
Duncan's  vile  calumnies  upon  Gen.  Harrison, 
that  he  arose  and  made  the  motion  that  he  (Dun- 
can) would  prepare  the  speech  for  publication. 
The  address  was  said  to  be  one  of  the  vilest, 
and,  if  you  desire  it,  a  copy  shall  be  presented 
for  your  perusal.  The  persons  who  moved  the 
resolutions,  and  one  of  the  secretaries,  were 
clerks  in  the  departments. 

"  We  now  hand  you  a  copy  of  two  of  the  rcso- 
lutions.and  an  account  of  the  proceedings,  which 
we  present  separate,  for  your  immediate  and 
convenient  notice,  referring  you  at  the  same 
time  to  the  very  lengthy  account  to  be  found  in 
the  Globe  of  the  date  mentioned  above. 

"  You  will  see  that  the  copy  now  sent  applies 
the  following  language  to  General  Harrison : 
*  Nominee  o?  the  bank  whips,  federalists, aboli- 
tionists, and  anti-masons. '  '  Fraud  and  conceal- 
ment'— 'grossly  insulting  common  sense,  de- 
cency and  honesty,  by  shrouding  himsel  f  in  dark- 
ness — '  of  courting  dangerous  fanatics,  and 
272*]  'countenancing  them  in  their  mad  war- 
fare upon  our  peace,  property,  and  lives."  *  He 
should  be  treated  as  an  abolitionist.' 

"  This  conduct  of  Mr.  White,  in  connection 
with  his  signature  being  placed  to  the  infamous 
anti-bank  memorial,  which  a  delegation  from 
town  left  in  your  hands  when  Mr.  White's  re- 
moval was'  first  requested,  renders  him  ex- 
tremely offensive  to  the  whigs  here.  We  again 
would  take  the  opportunity  to  remind  you  of 
our  earnest  hope  that  Mr.  H.  Addison  will  be 
appointed  to  that  office,  whose  full  and  abun- 
dant testimonials  are  already  in  your  possession. 

"  The  continuance  of  Mr.  White  is  mortify- 
ing to  every  real  friend  of  the  administration 
here.     With  respect,  your  obedient  servants. 
O.  M.  Ltnthiccm, 
William  Laird, 
Wm.  S.  Nicholls. 

"Hon.  T.  Ewing,  Secretary  of  the  Treasury." 

On  the  21st  of  September.  1841,  the  follow- 
ing letter  was  addressed  to  the  President. 

'•  Georgetown.  Sept  21,  1841. 
"  Sir  :  Should  any  paper  be  sent  to  you,  con- 
tradicting in  any  manner  a  representation  made 
by  ourselves  to  the  conduct  of  Mr.  White,  late 
collector  of  this  port,  we  will  thank  you  to  let 
us  have  a  copy  of  that  paper,  with  the  names 
appended  thereto,  that  we  may  see  in  what  par- 
ticular, and  to  what  extent,  our  statement  may 
have  been  contradicted,  and  by  whom. 

'•  With  great  regard,  we  are,  sir,  your  obedi- 
ent servant,  O.  M.  Linthicum, 
W.  Robinson, 
William  Laird, 
Raph.  Svumes, 
Wm.  8.  Nicholls, 
D.  English,  Jun. 
"  To  His  Excellency,  John  Tyler,   Presi- 
dent U.  8." 
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And  upon  the  23d  of  September,  1841,  the 
following: 

"Georgetown,  Sept.  28, 1841. 

"  Sir :  I  feel  bound  to  make  to  you  this  state- 
ment, in  consequence  of  a  report  which  has 
reached  my  ears,  that  Mr.  Robert  White,  with 
Captain  Carbery,  and  B.  Mackall.are  endeavor- 
ing, by  their  joint  influence  and  representation", 
to  injure  me  in  your  estimation.  It  is  doe  no 
less  to  you,  than  to  my  friends  and  myself,  to 
write  you  this  letter,  in  which  I  shall  omit 
everything  that  is  not  really  necessary  to  be 
stated. 

"  As  to  Mr.  White,  I  feel  warranted  in  assur- 
ing you  that  the  representations  made  to  you 
by  my  friends  in  regard  to  him.  are  true  through- 
out, of  which  fact  they  will  be  able  to  furnish 
you  the  "abundant  evidence.  No  man  ["STS 
of  character  here  would  hazard  the  intimation 
that  these  friends  of  mine  would  possibly  de- 
scend to  a  misrepresentation  in  regard  to  Mr. 
White  or  anyone  else. 

"  For  all  they  have  stated  they  can  pro- 
duce a  mass  of  evidence  too  strong  to  be  doubt- 
ed. 

"  In  relation  to  Mr.  Carbery,  I  have  only  to 
refer  you  to  my  letter  to  you  of  the  28d  "Au- 
gust, and  its  accompanying  papers.  I  would 
take  much  pleasure  in  furnishing  you  with  any 
further  explanations  in  regard  to  that  case  thai 
you  might  desire. 

"It  is  wholly  impossible  that  Mr.  Mackall 
can  have  the  least  ground  for  complaint,  as  ] 
can  supply  you  with  abundant  proof  that  then 
was  no  employment  here  for  him  whatever,  noi 
any  prospect  of  need  of  his  services  at  any  tinx 
hereafter.  All  the  labor  performed  by  him 
since  I  have  been  appointed  to  this  office,  w* 
merelv  to  sign  a  receipt  for  his  pay.  He,  or  hti 
friends  for  him.  appealed  to  the  Secretary  0 
the  Treasury,  and  seemed  to  have  succeeded  ir 
producing  an  impression  on  his  mind  that  I  w* 
meditating  an  unjust  proceeding  towards  Mr 
Mackall — all  this,  too,  before  I  had  said  01 
written  a  word  to  Mr.  Ewing  upon  the  subject 
He  wrote  me  that  Mr.  Mackall  must  not  be  re 
moved  until  I  assigned  him  my  reasons  for  m 
doing.  I  obeyed  his  order;  but,  on  the  very  di\ 
I  wrote  him  that  there  were  no  service  for  Mr 
Mackall  to  perform,  Mr.  Ewing  instructed m< 
to  discontinue  the  office.  Mr.  Mackall  stil 
complained  to  the  Secretary,  who  wrote  me  b 
come  to  the  Treasury  Department.  I  went,  am 
after  hearing  my  statement,  he  said  he  was  thei 
satisfied  that  he  had  done  what  was  proper  it 
the  case.  I  did  not  feel  at  all  hurt  at  the  coura 
taken  by  Mr.  Ewing,  because  I  knew  that  tb 
whole  matter  had  been  grossly  misrepresented  ti 
,him.  I  had  been  waited  upon  by  a  friend,  wht 
earnestly  remonstrated  with  me  upon  the  subjn 
of  abolishing  Mr.  Mackall's  office;  as  he  sm 
that,  in  that  case,  the  influence  of  a  powerfn 
family  connection  would  be  immediately  wleW 
ed  against  me.  I  did  not  exactly  see  the  proprk 
ty  or  being  governed  by  such  apprehension^ 
and  took  the  course  prompted  by  my  sense  0 
duty,  and  relying  confidently  upon  the  favon 
ble  result  of  an  impartial  investigation,  shook 
any  difficulty  occur. 

"There  is  but  little  revenue  collected  at  tW 
port,  and  I  felt  it  to  be  my  duty  to  conduct  il 
business  with  as  little  expense  as  possible, 
found  the  expense   of  this  office,   as  far  1 
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Gwrgetown  is  concerned,  to  be  $2,578  84 

"  I  have  reduced  these  expenses 
to  the  sum  of  1,045  00 

"Thus  saving  to  the  government  $1,428  34 
stithout  at  all  impairing  the  efficiency  of  the 
wrice.  The  whole  expense  of  the  office  for 
Georgetown  is  now  absolutely  $45  a  year  less 
than  Mr.  Mockall  was  receiving  for  doing  noth- 
ing. The  expenses  in  Washington  I  have  re- 
274*]  duced  twenty-five  per  cent.  I  did  *this 
from  a  sense  of  duty,  but  not  without  anticipat- 
ion much  misrepresentation  and  abuse. 

"lam,  sir,  with  great  regard,  your  obedi- 
ent servant,  "H.  Addison. 

"To  the  President." 

On  the  18th  of  November,  184t,  Robert 
White  brought  the  two  suits  mentioned  in  the 
i   titling  of  this  statement. 

The  declaration  in  the  suit  against  Nicholls 
and  others  contained  two  counts. 

The  first  was  as  follows:  "  And  whereupon 
the  laid  plaintiff,  by  Brent  &  Brent  and  Fran- 
cis 3.  Key,  his  attorneys,  complains,  for  that 
whereas  previous  to,  and  at  the  time  of  com- 
miuing  of  the  several  grievances  by  the  de- 
fendants as  hereinafter  mentioned,  the  plaintiff 
»*»  collector  of  the  customs  for  the  district, 
tad  inspector  of  the  revenue  for  the  port  of 
Georgetown  in  the  District  of  Columbia;  vet 
the  defendants  well  knowing  the  premises,  but 
peatly  envying  the  happy  state  and  condition 
of  the  said  plaintiff,  and  contriving,  and  wick- 
edly and  maliciously  intending  to  injure  the 
pfamtht  in  his  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors, 
tod  other  good  and  worthy  citizens  of  the 
county  aforesaid,  and  to  cause  the  plaintiff  to 
be  removed  from  his  said  office,  heretofore,  to 
wit;  on  the  20th  June,  1841,  at  Georgetown, 
to  wit,  at  the  county  aforesaid,  falsely,  wick- 
«bV  and  maliciously  did  compose  and  publish, 
■ad  caused  to  be  composed  and  published,  of 
tad  concerning  the  plaintiff,  and  of  and  con- 
cerning his  aforesaid  office,  and  of  and  con- 
cerning the  plaintiff's  conduct  in  his  said  office, 
for  the  purpose  of  procuring  his  removal  from 
Mid  office,  a  certain  false,  malicious,  and  de- 
faatory  libel,  containing,  amongst  other 
things,  the  false,  scandalous,  malicious,  defam- 
atory, and  libelous  matter  of  and  concerning 
Ike  plaintiff,  and  of  and  concerning  his  afore- 
said office,  and  of  and  concerning  his  said 
•MnlifFs  conduct  in  his  said  office,  for  the  pur- 
pose of  procuring  the  removal  of  the  plaintiff 
from  his  said  office,  as  follows,  that  is  to  say : 
Rhea  followed  a  copy  of  the  letter  to  the  Presi- 
dent of  June  26,  1841,  down  to  the  words  "de- 
Svered  by  that  gentleman,"  with  the  necessary 
nuoendoes). 

The  second  count  was  as  follows:  "And 
Theresa,  also,  the  said  defendants,  intending 
tad  contriving  to  cause  the  plaintiff  to  be  re- 
■wved  from  the  office  then  held  by  him,  as 
■Med  in  the  first  count  heretofore,  to  wit,  on 
the  Hth  June,  1841,  at  Georgetown,  to  wit,  at 
necounty  aforesaid,  falsely,  wickedly,  and  ma- 


ly  did  compose  and  publish,  and  caused 
*»  be  composed  and  published,  of  and  con- 
earning  the  plaintiff,  and  of  and  concerning  his 
•See,  and  of  and  concerning  his  conduct  in  his 
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said  office,  and  for  the  purpose  of  procuring  his 
removal  from  his  said  office,  a  certain  other 
false,  malicious,  and  defamatory  libel,  contain- 
ing, amongst  other  things,  the  following  false, 
scandalous,  malicious,  defamatory,  and  libelous 
'matter  of  and  concerning  the  plaintiff,  [*275 
and  of  and  concerning  his  said  office,  and  of 
and  concerning  his,  said  plaintiff's,  conduct  in 
his  said  office,  and  for  the  purpose  of  procur- 
ing the  plaintiff's  removal  from  his  said  office, 
that  is  tossy: 

"  Mr.  White's  was  the  place,  &c.,"  (then 
followed  the  remainder  of  the  letter  not  included 
in  the  first  count). 
The  declaration  concluded  as  follows: 
"By  reason  of  publishing  of  which  said  sev- 
eral libels,  the  said  plaintiff  saith,  that  he  hath 
been  and  is  greatly  injured  in  his  good  name, 
fame,  and  credit,  with  and  amongst  all  his 
neighbors,  friends,  and  acquaintance.  And  by 
reason  of  the  publishing  of  which  said  several 
libels,  the  plaintiff  saith  that  he  was  heretofore, 
to  wit,  on  the  12th  day  of  July,  1841,  at  the 
county  aforesaid,  removed  from  his  office  afore- 
said, and  was  thereby  deprived  of  the  emolu- 
ments and  income  of  said  office,  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  three 
thousand  dollars  annually,  and  hath  been 
otherwise  greatly  injured,  whereby  the  said 
plaintiff  saith  that  he  hath  damage,  and  is  the 
worse,  to  the  value  of  twenty-five  thousand 
dollars;  and  therefore  be  brings  suit,  and  so 
forth.  Bbent  &  Brent,  for  plaintiff." 

The  declaration  in  the  suit  against  Addison 
also  contained  two  counts,  with  no  essential 
variation  from  the  above. 

The  defendants  pleaded  not  guilty,  and  in 
November,  1842,  the  causes  came  on  for  trial. 
They  were  tried  together,  the  same  evidence 
and  instructions  prayed  from  the  court  being 
common  to  both.  The  jury,  under  the  direc- 
tion of  the  court,  found  a  verdict  of  "not 
guilty,"  and  the  following  bills  of  exceptions 
show  the  points  of  law  which  were  raised  and 
ruled: 

Plaintiff's  First  Bill  of  Exceptions. 

"In  the  trial  of  these  causes,  the  plaintiff, 
to  support  the  issues  on  his  part,  offered  evi- 
dence to  show  that  he  was  duly  appointed  to 
the  office  set  forth  and  described  in  the  declara- 
tion, on  the  21st  day  of  July,  1840;  and  that  he 
was  acting  as  such  officer,  from  that  time  till 
the  9th  day  of  July,  1841 ,  when  he  was  removed 
from  office,  and  the  defendant,  Henry  Ad- 
dison, appointed  in  his  place;  and  then  further 
offered  in  evidence  a  written  paper  (viz.,  the 
letter  to  the  President),  and  proved  that  the 
same  was  in  the  handwriting  of  the  defendant 
Addison,  and  that  the  signatures  thereto  were 
in  the  handwriting,  respectively,  of  the  several 
defendants;  that  the  said  paper  so  written  and 
subscribed  was  sent  to  the  President  of  the  Unit- 
ed States,  and  by  him  sent  to  the  Treasury  De- 
partment, where  it  was  filed  on  or  before  the 
80th  June,  1841,  and  kept  by  a  clerk  of  that  de- 
partment having  charge  of  such  papers,  and 
shown  on  one  occasion  to  one  person  by  him 
— which  person  had  called  to  see  it  at  the  re- 
quest of  the  plaintiff,  and  also  on  another  oc- 
casion to  another  person. 

«"  And  the  plaintiff  further  offered  [*276 
evidence  that  one  of  the  said  defendants,  whom 
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be  named,  said,  about  the  time  of  signing  the 
said  paper,  and  before  the  plaintiff  was  turned 
out  of  office,  that  the  plaintiff  had  signed  a 
memorial  against  the  banks  in  the  District,  and 
swore  that  he  would  have  him  turned  out  of 
office. 

"  And  also  offered  evidence  that  another  of 
said  defendants,  also  named,  had  on  one  occa- 
sion said,  after  the  said  paper  bad  been  sent  to 
the  President,  that  he  made  no  charges  against 
the  plaintiff;  and  on  another  occasion  he  stated 
he  had  made  charges,  and  that  he  could  prove 
against  the  plaintiff  more  than  he  had  so 
charged. 

"And  the  plaintiff  further  proved  that  the 
said  paper,  so  written,  and  subscribed,  was 
shown  to  a  citizen  of  Georgetown  for  the  pur- 
pose of  being  subscribed  by  him,  who  refused 
so  to  do,  because  he  was  not  acquainted  with 
all  the  facts  stated  in  said  paper. 

"And  the  plaintiff,  upon  the  evidence  afore- 
said, offered  thereupon  to  read  the  said  paper 
to  the  jury;  but  the  court  refused  to  allow  the 
said  paper  to  be  read  in  evidence  to  the 
jury. 

"To  which  refusal  of  the  court  the  plaintiff 
excepts,  and  prays  the  court  to  sign  and  seal 
this  bill  of  exceptions  which  is  done  accord- 
ingly, this  8d  day  of  January,  1843. 

"B.  Throbton,  [seal.] 

"J AS.  8.    MORSHXL.      [SEAL.]" 

Plaintiff's  Second  Bill  of  Exceptions. 
"  And  the  plaintiff  further  offered,  after  the 
evidence  aforesaid  in  former  exceptions  had 
been  given,  to  show  the  malice  of  defendants 
in  writing,  signing,  and  presented  said  pa- 
per, to  read  the  said  paper,  and  offered 
evidence  in  connection  therewith  of  the  false- 
hood of  the  charge  therein  stated,  which  the 
court  also  refused,  and  the  plaintiff  excepts  to 
said  refusal,  and  prays  the  court  to  sign  and 
seal  this  bill  of  exceptions,  which  is  done  ac- 
cordingly, this  8d  January,  1848. 

"  B.  Thbcbton.       [seal.] 
"  Jab.  S.  Morsell.  [seal.]" 

Plaintiff's  Third  Bill  of  Exceptions. 
"  And  the  plaintiff,  after  the  evidence  was 
offered,  as  stated  in  the  first  and  second  bill  of 
exceptions,  and  after  the  opinion  had  been  giv- 
en by  the  court,  as  therein  stated,  then  offered 
to  prove  by  substantial  evidence,  for  the  pur- 
pose of  showing  malice  in  the  defendants  in 
writing,  signing,  and  presenting  the  said  paper, 
that  the  charge  contained  in  the  said  paper,  of 
the  plaintiff's  having  lost  the  confidence  of  the 
men  from  whose  Tabors  and  enterprise,  the 
emoluments  of  his  office  flowed,  was  false,  ma- 
licious, and  without  probable  cause;  that  all 
the  persons  doing  business  with  the  said  plaint- 
iff, as  such  officer  in  bis  said  office,  during  all 
the  time  of  his  continuing  in  office,  were  Gen- 
eral Walter  Smith,  Henry  McPherson,  John 
Hopkins,  and  Jabez  Travers— all  which  per- 
277*]  sons  the  plaintiff  *now  offers  as  witness- 
es to  prove  that  the  plaintiff  had  never  lost 
their  confidence,  but  that  they  always  contin- 
ued their  confidence  in  the  plaintiff,  and  ap- 
proved of  his  conduct  as  such  officer.  And 
also,  further  to  falsify  the  said  charge,  the 
plaintiff  offers  to  prove  that  an  election  was  held 
in  Georgetown,  in  February,  1841  and  1842, 
for  a  common  councilman  in  said   town,  in 


which  election  a  majority  of  the  qualified  vot- 
ers of  said  town  voted  for  the  plaintiff;  and  he 
was  elected  to  the  common  council,  notwith- 
standing the  active  opposition  of  several  of  the 
defendants. 

"And  the  plaintiff,  also,  further  offered 
to  prove  that  the  charges  in  the  said  paper  of 
the  plaintiff's  having  descended  to  the  lowest 
means  to  secure  the  favor  of  the  late  adminis- 
tration, and  that  he  procured  Doctor  Duncan 
to  deliver  a  speech  in  Georgetown  in  the  abase 
of  General  Harrison;  and  that  the  plaintiffs 
was  the  place  where  the  leading  members  of 
his  party  nightly  assembled  up  to  the  close  of 
the  presidential  election ;  and  that  the  plaintiff, 
since  his  appointment  to  his  said  office,  had  dis- 
tributed bushels  of  the  Globe,  were  false,  ma- 
licious, and  without  probable  cause,  by  pro- 
ducing witnesses  to  falsify  and  disprove  the 
said  charges,  and  show  that  there  was  no  foun- 
dation or  probable  cause  for  said  charges. 

"  But  the  court  was  of  opinion  that  such  ev- 
idence was  inadmissible,  and  refused  to  allow 
the  same  to  be  given  in  evidence  to  the  jury; 
to  which  refusal  the  plaintiff,  by  his  counsel, 
excepts,  and  prays  the  court  to  sign  and  seal 
this  bill  of  exceptions,  which  is  done  accord- 
ingly, this  8d  of  January,  1848. 

"W.  Cbanch,         [seal! 
"  Jab.  S.  Morskll.  [seal.]" 
Plaintiff's  Fourth  Bill  of  Exceptions. 

"  In  the  further  trial  of  this  cause,  and  after 
offering  the  evidence  stated  in  the  preceding 
bills  of  exceptions,  and  after  the  opinions  and 
decisions  of  the  court  as  therein  stated,  the 
plaintiff,  by  his  counsel,  in  order  to  show  ex- 
press malice,  and  the  want  of  all  probable  cause 
in  the  defendants,  in  writing,  and  subscribing, 
and  presenting,  as  before  stated,  the  paper- 
writing  set  out  in  the  declaration— and  that  the 
same  was  so  written,  subscribed,  and  presented 
by  such  defendants,  not  for  the  purpose  of 
claiming  redress  for  a  grievance  in  the  conduct 
of  a  public  officer,  but  maliciously,  and  from 
private  pique  and  resentment,  and  in  order  thai 
the  said  paper,  with  the  evidence  now  to  be 
offered,  should  go  to  the  jury  as  evidence  of 
malice  on  the  part  of  the  defendants  bv  com- 
petent evidence,  and  the  want  of  probable  cauae 
for  the  charges  contained  in  said  paper,  and  in 
connection  with  such  evidence  to  offer  the  said 
paper  in  evidence  to  the  jury. 

"And  the  defendants,  by  their  counsel,  ob- 
jected to  said  evidence;  and  thereupon  the 
court  refused  to  allow  the  same  to  be  given  for 
the  purpose  above  stated ;  or  for  any  other  pur- 
pose: to  which  the  plaintiff,  *by  his  [*878 
counsel,  excepts,  and  prays  the  court  to  sign 
and  seal  this  bill  of  exceptions,  which  is  done 
accordingly,  this  5th  day  of  January,  1848. 

"  Witness  our  hands  and  seals,  this  5th  day 
of  January,  1848. 

"B.  Thkdston,        [seal.] 

"  J  AS.  8.  MOBSELL.    [SEAL.  I" 

Plaintiff's  Fifth  Bill  of  Exceptions. 
"  In  the  further  trial  of  this  cause,  and  after 
the  evidence  stated  in  the  preceding  bills  of  e* 
ceplions  had  been  offered  as  stated,  and  after 
the  opinions  and  rejections  of  evidence  as  here- 
in stated,  the  plaintiff,  in  support  of  the  issue*: 
joined  on  his  part,  for  the  purpose  of  proving 
a  publication  of  the  libel  charged  in  the  dedajj 
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ration  on  the  part  of  certain  of  defendants, 
whose  names  are  signed  to  the  papers,  now 
offered  in  evidence  the  following  papers  (the 
several  handwritings  of  the  said  defendants 
signing  the  same  being  admitted): 

"  The  letter  to  the  Secretary  of  the  Treasury ; 

"  The  letter  of  June  19th,  1841 ; 

"The  letter  of  September  21st,  1841 ; 
by  showing,  from  the  said  papers,  that  the  said 
defendants  had  referred  to  and  re-asserted  the 
truth  of  the  charges  contained  in  the  said  libel 
charged  in  the  declaration ;  and  that  such  refer- 
ence and  re-assertion  was  not  privileged,  and 
was  a  publication  of  the  libel,  for  which  said 
defendants  were  responsible  in  this  action. 

"And  in  the  case  against  Henry  Addison, 
the  plaintiff,  for  a  like  purpose,  and  to  prove 
in  the  same  way  such  a  publication  of  the  libel 
charged  in  the  declaration  as  he  was  responsi- 
ble for  in  this  action,  offered  in  evidence  a  pa- 
per, admitted'  to  be  in  the  handwriting  of  said 
defendant,  Henry  Addison,  viz. :  the  letter  of 
September  28d,  1841. 

"  And  the  defendants,  by  their  counsel,  ob- 
jected to  the  admissibility  of  said  papers  so 
offered  in  evidence. 

J  And  the  court  sustained  the  said  objection, 
refused  to  allow  the  said  paper  to  be  given 
in  evidence;  to  which  opinion  and  refusal  the 
plaintiff,  by  his  counsel,  excepts,  and  prays  the 
wort  to  sign  and  seal  this  bill  of  exceptions; 
which  is  done  accordingly,  this  5th  day  of  Jan- 
wry,  1843,  as  witness  our  hands  and  seals. 
*'  W.  Cbanch,  [seal.] 

"  Jas.  S.  Morsbll.  [seal.]" 

To  review  the  decision  of  the  court  on  these 
several  points  of  law  the  present  writ  of  error 
was  brought. 

Meter*.  May  and  R.  Brent  tor  the  plaintiff  in 
error. 

Mmrt.  Bradley  and  Coxe  for  the  defendants 
in  error. 

Mr.  May,  for  plaintiff  in  error: 

What  is  the  law  applicable  to  the  facts  ex- 
hibited in  this  record  ? 

279*]  *It  will  hardly  be  denied  that,  in  or- 
dinary cases,  the  writing  here  declared  on 
would,  in  view  of  its  terms  and  tendency,  be 
considered  a  libel,  and  the  defendants  to  nave 
acted  maliciously,  that  is,  with  the  view  to  effect 
those  consequences,  to  which  the  means  they 
have  used  naturally  and  obviously  lead.  (2 
Statue's  £v.,  861.) 

But  it  will  be  contended  that  this  is  distin- 
guished from  the  ordinary  cases  of  libel,  by 
reason  of  the  occasion  of  writing  and  publish- 
ing it;  it  purporting  to  be  a  complaint  about  an 
official  grievance,  and  being  addressed  to  the 
President  of  the  United  States,  the  proper  au- 
thority to  redress  it;  that  this  is  what  is  termed 
"  a  privileged  communication." 

That  there  U  such  a  description  of  libels,  well 
classified  by  stable  legal  distinctions,  is  admit- 
ted. They  are  founded  upon  consileratlons  of 
public  policy  and  convenience,  and  do  confer 
upon  their  authors  and  publishers  certain  priv- 
ileges. 

Now,  what  is  the  nature  of  a  privileged  com- 
munication, and  what  are  its  legal  incidents? 

It  may  be  defined  to  be  a  writing  published 
••MjtaV  about  a  lawful  occasion. 

This  lawful  occasion  may  be  found  in  the 
performance  of  a  public  or  private  duty  of  a 
Bowakd  8. 


legal  or  moral  nature — of  the  fair  and  honest 
fulfillment  of  such  obligations  as  spring  out  of 
the  social  relations  of  life;  as  in  the  exhibition 
of  articles  of  the  peace  before  a  civil  magistrate, 
or  other  communication  in  the  way  of  a  judi- 
cial proceeding;  a  petition  about  a  public  nui- 
sance, or  remonstrance  presented  by  citizens  to 
the  proper  authorities;  an  account  of  the' char- 
acter of  a  servant,  made  by  a  master;  a  report 
on  the  character  of  an  intended  husband,  given 
by  a  brother  to  a  sister,  &c. 

But  these  privileged  libels  are  separated  into 
two  classes. 

The  first  are  all  such  communications  as  are 
presented  in  the  course  of  justice,  and  before  a 
tribunal  having  power  to  examine  into  their 
truth  or  falsehood. 

The  second  class  are  all  such  as  do  not  arise 
in  the  course  of  justice,  and  before  a  tribunal, 
&c. 

Now,  It  is  said  to  be  the  incident  of  the  first 
class  that  the  occasion  is  an  absolute  bar  to  tin 
action,  even  though  the  libel  be  false  and  ma- 
licious. 

The  incidents  of  the  second  class  are  that  the 
law  only  raises  a  prima  facie  presumption  in 
favor  of  the  occasion,  which  operates  in  the  nat- 
ure of  evidence,  and  supplies  a  prima  facie 
justification;  and  also  that,  under  the  general 
issue  plea,  the  motives  of  the  defendant  and  the 
truth  of  the  libel  may  be  given  in  evidence  to 
the  jury. 

But  there  must  be  the  concurrence  of  an  up- 
right intention  along  With  the  lawful  occasion. 
It  must  not  be  an  officious  intermeddling  with 
the  rights  of  others,  nor  published  through 
hatred  and  ill-will.  It  is  the  first  requisite  of 
this  class  of  "  privileged  communications,"  that 
there  be  no  taint  of  personal  malice  about  it. 

*A  writing  thus  justified  by  the  oc-  [*280 
casion  and  good  motives  of  its  authors,  bestows 
upon  them  an  irresponsibility  to  legal  condem- 
nation, even  though  it  produce  injury  to  the 
rights  of  others. 

This  doctrine  is  founded  not  only  upon  con- 
siderations of  public  convenience,  but  also  on 
a  confidence  in  human  motives,  where  they  are 
upright  and  pure. 

The  law  preferring  to  suffer  the  contingencies 
of  occasional  injury  that  may  happen  to  indi- 
viduals, rather  than  by  shutting  the  door  to  the 
freedom  of  inquiry  and  complaint  upon  the 
administration  of  public  affairs,  the  proceed- 
ings of  courts  of  justice,  or  the  performance  of 
moral  duties,  where  done  fairly  and  truthfully, 
and  the  well-being  of  society  should  be  prej- 
udiced. Besides,  the  party  accused  in  such 
cases  is  not  without  redress.  If  he  be  assailed 
unjustifiably  in  a  judicial  proceeding  in  acouit, 
its  dignity  is  offended  and  its  censures  secured; 
besides,  the  benefit  of  evidence  to  vindicate 
himself  and  disprove  such  charges  is  afforded. 
The  true  criterion  of  the  privilege  in  the  first 
class  (which  creates  a  bar  to  an  action)  is  to  be 
found  in  the  power  of  the  tribunal  to  afford 
this  redress.  If  the  libel  be  published  before 
those  who  cannot  afford  this  summary  redn-ss, 
then  the  occasion  docs  not  bar  an  action,  and 
the  libel  belongs  to  the  second  class  of  priv- 
ileged communications;  and  in  all  these,  if 
the  libel  be  malicious  in  fact,  the  privilege  is 
gone,  and  the  pretext  of  the  occasion  only  serves 
to  aggravate  the  wrong. 
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But  the  law  in  favor  of  these  occasions  will 
not  (as  in  ordinary  libels)  imply  malice,  but  it 
must  be  proved.  And  this  is  the  great  distinc- 
tion. 

There  are  two  kinds  of  malice,  as  Justice 
Bay  ley  distinguishes  in  4  Barn.  &  Cress.,  265; 
malice  in  law  and  malice-  in  fact.  The  first  is 
inferred,  the  hut  must  be  proved.  The  first  is 
a  legal  inference  from  all  ordinary  libels.  The 
last  is  a  legal  requisite  to  maintain  an  action 
upon  a  privileged  libel;  and  when  malice  in 
fact  can  be  proved,  the  privilege  that  surrounded 
the  libel,  and  in  legal  contemplation  purified 
it,  is  stripped  off,  and  the  exposed  libeler  stands 
on  the  same  level  with  the  rest  of  his  kind. 

Lord  Mansfield  said,  in  Bullcr's  N.  P.,  8, 
"  Malice  is  the  gist  of  the  action,  which  is  not 
implied  from  the  occasion,  but  must  be  drectly 
proved." 

And  to  sustain  this  summary  of  the  general 
doctrine,  are  the  following  authorities: 

English :  4  Reports,  14;  2  Smith,  8;  1  Barn. 
&  Aid.,  239;  5  Barn.  &  Aid.,  648;  8  Barn.  & 
Cress.,  578;  1  Moody  &  Rob.,  198;  2  Bing- 
ham's New  Cases,  464;  1  Saund.,  181;  2  Bur- 
rows, 808. 

American  cases  and  authorities:  2  Kent's 
Com.,  22.  In  Massachusetts.  3  Pick.,  388:  4 
Mass.,  168;  9  Mass.,  264.  New  York,  5  Johns., 
34;  5  Johns.,  524;  4  Wendell,  135.  Pennsyl- 
vania, 2  Serg.  &  Rawle,  22;  4  Serg.  &  Rawle, 
428.  Maryland,  5  Harr.  &  Johns. ,  459. 
281*]  "Now,  the  case  at  bar  must  belong  to 
the  second  class  of  privileged  communications, 
if  indeed  it  be  privileged  at  all.  The  President 
could  not  afford  any  redress  to  the  plaintiff. 
He  has  no  power  to  compel  the  attendance  of 
witnesses,  or  to  administer  an  oath.  He  could 
not  inquire  in  a  Judicial  wav  into  the  truth  or 
falsehood  of  the  charges.  The  plaintiff  then 
turned  to  the  Circuit  Court  for  redress,  and 
brought  his  action  on  the  case.  But  that  court 
refused,  as  the  exceptions  show,  to  allow  him 
to  read  the  libel  to  the  jury,  and  to  prove  it 
"  false  and  without  probable  cause,"  and  that 
the  defendants  were  actuated  by  malice  in  fact, 
or  "express  malice."  But  falsehood  and  want 
of  probable  cause  are  in  themselves  evidence 
of  malice  in  fact.  (1  Moody  &  Rob..  470;  4 
Bingham,  408;  4  Serg.  &  Rawle,  423;  5  Harr. 
&  Johns.,  458.) 

But  the  privilege  of  this  libel  is  very  ques- 
tionable. It  prefers  charges  not  relating  in 
any  wise  to  the  plaintiff's  official  character.  It 
alleges  political  offenses  committed  before  his 
appointment  to  office.  It  shows  a  personal 
aspiration  after  the  office  held  by  plaintiff.  It 
is  couched  in  terms  of  great  asperity,  and 
breathes  throughout  a  spirit  wholly  incompat- 
ible with  the  nonest  purpose  of  redressing  a 
public  grievance.  The  privilege  is  doubtful 
upon  the  face  of  the  libel,  and  whether  privi- 
leged or  not  was  a  question  for  the  jury,  (g 
Barn.  &  Cress.,  406:  2  Bingham,  408.) 

The  fifth  exception  shows  a  reiteration  of 
the  libel  by  the  defendant  Addison,  after  the 
plaintiff  was  removed  from  office.  Then  there 
was  no  privilege,  and  such  repetition  is  a  re- 
publication. (3  Stephens'  A".  P.,  2564,  and 
cases  there  cited.) 

I  have  now  explored  this  record.  Questions 
of  the  gravest  consequences  are  presented  by 
it.    They  may  well  claim  to  be  decided  by  this, 
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the  highest  court  in  our  land.  The  doctrine  of 
"  privileged  communications  "  is  here  to  be 
settled.  There  is  seeming  contrariety  of  judicial 
opinion  on  the  subject  in  our  country.  The 
cases  in  1  Saunders,  in  5  Johnson,  and  in  3 
Tyler,  were  approved  by  the  court  below  as 
establishing  the  irresponsibility  of  these  defend- 
ants, and  will  be  relied  on  here  to  sustain  that 
position. 

Under  the  free  dispensations  of  our  Constitu- 
tion and  laws,  where  the  greatest  liberty  of 
speech  and  of  publication  is  allowed,  and  where 
this  liberty,  under  the  heat  of  political  passions, 
is  ever  tending  towards  licentiousness,  in  as- 
saults upon  political  adversaries  who  may  be 
enjoying  in  office  the  fruits  of  party  success, 
the  questions  here  presented  become  most,  in- 
teresting, and  the  decision  that  your  honon 
may  pass  upon  them  will  ascertain  the  value  of 
that  great  right,  to  this  description  of  citizens. 
"  of  being  secure  in  their  good  reputation." 

Mr.  Bradley,  for  defendants: 

If  this  action  should  be  maintained  there  will 
be  no  end  to  actions  for  libels.  The  defendants 
were  dissatisfied  with  a  public  officer,  and 
•complained  of  what  they  thought  a  [*282 
grievance  to  the  officer  who  could  redress  if.  If 
this  course  was  not  absolutely  privileged,  yci 
it  was  so  much  so  as  to  compel  the  plaintiff  to 
show  that  the  acts  were  done  without  probabk- 
cause  and  with  malice,  and  to  charge  it  so  in 
his  declaration.  Bullcr's  N.  P..  as  cited,  says 
that  malice  and  falsehood  are  the  gist  of  the 
action,  but  publication  is  also  necessary.  The 
case  in  7  Term  R.,  110,  111,  shows  that  the 
occasion  there  justified  the  publication;  and 
this  is  always  a  question  for  the  court.  In  1 
Barn.  &  Aid.,  389,  the  jury  determined  whether 
or  not  the  words  were  used,  but  the  question  of 
occasion  was  reserved  for  the  court.  In  12 
Wendell,  410,  546,  all  the  American  author- 
ities are  summed  up.  The  great  difficulty  is 
to  know  how  far  the  question  of  privilege  goes. 
In  this  case  the  court  below  thought  that  the 
letters  were  addressed  to  such  officers  as  were 
competent  to  remedy  the  grievance.  In  1  Term 
R.  130,  the  defendant  pleaded  precisely  what 
has  been  shown  in  this  case.  In  2  Tyler's 
(Vermont)  Rep.,  129,  133,  it  was  held  that 
where  the  occasion  made  a  petition  to  the  Leg- 
islature necessary  no  action  would  lie.  If  in 
this  case  the  defendants  had  published  the  letter 
to  the  President,  no  privilege  could  have  been 
pleaded.  (Kent's  Com.,  22.) 

In  2  Serg.  &  Rawle,  23,  the  libel  was  read  to 
the  jury  without  objection;  but  here  we  object 
that  the  plaintiff  himself  shows  it  to  be  a  case 
of  privilege. 

In  4  Serg.  &  Rawle,  424,  it  was  ruled  that 
where  malice  and  want  of  probable  cause  were 
relied  upon  to  take  away  the  ground  of  privi- 
lege, they  must  be  averred  in  the  declaration. 
So,  also,  1  Wilson,  242;  2  Wilson,  304.  All  the 
exceptions  in  this  case  depend  upon  the  firtf. 
for  if  the  libel  cannot  be  read  the  other  papers 
cannot. 

Mr.  Gore,  on  same  side: 

What  are  the  points  in  the  case?  {Mr.  Cart 
here  examined  the  several  counts  in  the  dec 
lnration.]  The  result  of  the  whole  is,  that  a 
person  belonging  to  one  party  chances  some  of 
the  other  party  with  being  guilty  of  a  crime  to 
effect  his  removal  from  office.    The  communi- 
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catkm  charged  as  libelous,  was  addressed  to  the 
President,  and  is  not  averred  to  have  been  ever 
published.  That  officer  was  vested  with  the 
whole  control  of  the  subject.  The  paper  was 
arnt  to  the  Secretary  of  the  Treasury,  from 
whom  an  agent  of  the  plaintiff  obtained  it. 
There  was  no  proof  of  publication  whatever. 
Some  of  the  exceptions  relate  to  mere  matters 
of  aggravation,  which  were  not  admissible  in 
evidence  unless  a  ground  of  action  was  laid. 
Publication  is  essential;  and  it  must  be  proved 
More  the  libel  can  be  given  in  evidence. 
(SfarkieEv.,861.)  The  defendants  are  charged, 
it  is  true,  with  having  shown  the  paper  to  citi- 
zens of  Georgetown;  but  they  had  a  right  to 
show  it  for  the  purpose  of  obtaining  signatures. 
0  Wendell.  547.) 

283*]  *Was  it  a  publication  to  send  it  to  the 
President?  It  was  not  sent  for  the  purpose  of 
injuring  the  plaintiff's  character,  but  solely  for 

!  the  purpose  of  obtaining  his  removal  from  of- 
fice.   It  was  a  perfectly  constitutional  proceed- 

I    tog;  if  not.  Congress  should  pass  an  act  to  burn 

I  all  the  letters  in  the  departments.  The  Pres- 
ident had  full  and  exclusive  jurisdiction  over 
the  subject,  and  was  the  sole  judge  of  the  pro- 
priety of  the  removal  of  the  plaintiff.  His  rea- 
sons cannot  be  inquired  into  by  the  judiciary. 

;    <13  Peters,  255.) 

It  is  a  well  established  principle  that  when  an 
action  is  brought  for  an  act  which  is  in  itself 
lawful,  those  matters  beyond  the  act,  which 
make  it  criminal  must  be  averred  in  the  decla- 
ration. For  example,  in  an  action  for  keeping  a 
mischievous  dog,  it  must  be  averred  that  the 
dog  was  addicted  to  biting,  and  that  the  defend- 
ant knew  it  to  be  so.  In  this  case  the  defend- 
ants had  a  right  to  address  the  President,  and 
it  most  be  averred  that  there  was  express  malice, 

;  and  also  a  want  of  probable  cause.  If  the  paper 
bad  been  printed  and  handed  about,  it  would 
AaTe  given  a  different  aspect  to  the  affair.  In 
ShtUaWt  case,  he  was  not  responsible  as  long 
a*  the  paper  was  confined  to  Parliament.   Gen- 

I  wtHy,  sending  it  to  a  third  party  is  a  publica- 
tion, but  not  in  all  cases;  such  as  sending  in- 
formation about  a  servant,  &c. 

It  is  said  that  the  President  could  not  have 
taken  testimony  about  the  matter.  Suppose  it 
lo  be  so,  and  that  his  functions  are  imperfect, 
atill  his  jurisdiction  over  the  subject  matter  and 
power  to  act  according  to  his  judgment  cannot 
w  denied. 

Evidence  of  malice  cannot  be  given  under  this 
declaration.  There  should  have  been  a  special 
action  on  the  case. 

3tr.  R.  J.  BrejU,  for  plaintiff,  in  conclu- 
sion: 

This  declaration  is  in  the  usual  form,  if  the 
paper  is  an  ordinary  libel ;  but  not,  if  the  paper 

\    u  one  which  the  party  was  privileged  to  send. 

:  On  the  face  of  the  paper,  it  is  clear  that  the 
removal  of  the  plaintiff  was  not  asked  for  upon 
public  grounds,  because  the  acts  complained  of 
took  place  before  his  appointment  to  office.  He 
is  not  charged  with  unfitness  for  office,  but  held 
tip  to  odium  as  a  private  individual.  There 
*as  a  personal  motive  in  all  this.  Addison 
*w  to  be  appointed  in  his  place.  The  motive 
k  an  important  consideration.  (2  Bingh.  New 
Cases,  468.) 

The  paper  is  actionable  on  its  face,  as  it 
charges  the  plaintiff  with  things  which  are  cal- 
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culated  to  bring  public  odium  upon  him,  such 
as  "  descending  to  the  lowest  means,"  &c. 

The  declaration  avers  special  damage.  (1 
Cbitty's  PL.  291,  ed.  1829;  3  Johns.  Cas.,  198.) 

It  has  been  said  that  the  declaration  is  insuf- 
ficient, because  it  does  not  aver  express  malice. 
But  it  charges  that  the  acts  were  done  "falsely 
and  maliciously."  Is  not  this  enough?  It  does 
not  *aver  that  the  libel  was  published  [*284 
"in  presence  of  divers  citizens,"  but  it  says 
that  it  was  "  published,"  which  is  the  usual 
form. 

In  2  Bingham's  New  Cases,  278,  the  declara- 
tion was  the  same  as  in  the  present  case. 

In  all  the  cases  cited,  the  libel  was  read  to 
the  jury,  but  in  the  court  below  it  was  shut 
out. 

As  to  the  question  in  pleading,  see  4  Wend. , 
186;  2  Burr.,  812;  4  Bos.  &  Pul..  48.  In  the 
last  case  the  action  was  for  defaming  a  candi- 
date for  Parliament.  The  averment  in  the  dec- 
laration was  the  same  as  in  this  case,  and  the 
plaintiff  recovered. 

As  to  what  is  a  sufficient  averment,  see  Holt 
on  Libels,  256;  2  Smith,  48. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

In  the  investigation  of  these  cases  it  is  deemed 
unnecessary  to  examine  seriatim  the  five  bills 
of  exceptions  sealed  by  the  Circuit  Court,  and 
made  parts  of  the  record  in  each  of  them.  The 
papers  declared  upon  as'  libelous,  and  the  in- 
structions asked  of  the  Circuit  Court,  are  liter- 
ally the  same  in  both  actions;  the  reasons,  too, 
which  influenced  the  decision  of  the  court  per- 
vade the  whole  of  these  instructions,  and  are 
presented  upon  their  face. 

Before  proceeding  more  particularly  to  con- 
sider the  rulings  of  the  court  upon  these  in- 
structions, it  may  be  proper  to  animadvert  upon 
a  point  of  pleading  which  was  incidentally 
raised  in  the  argument  for  the  defendants  in 
error;  which  point  was  this:  that,  assuming  the 
publication  declared  on  as  a  libel  to  be  one 
which  would  be  prima  faeie  privileged,  the  cir- 
cumstances which  would  render  it  illegal,  in 
other  words,  the  malice  which  prompted  it, 
must  be  expressly  averred.  Upon  this  point  the 
court  will  observe,  in  the  first  place,  that  In 
cases  like  the  one  supposed  in  argument,  they 
hold,  that  in  describing  the  act  complained  of, 
the  word  "maliciously"  is  not  indispensable 
to  characterize  it;  they  think  that  the  law  is 
satisfied  with  words  of  equivalent  power  and 
import:  thus,  for  instance,  the  word  "  falsely" 
has  been  held  to  be  sufficiently  expressive  of  a 
malicious  intent,  as  will  he  seen  in  the  author- 
ities cited.  (2Saund.,  212  a,  noteZ.)  But  the 
declaration  in  each  of  these  cases  charges  the 
defendants,  in  terms  with  maliciously  and 
wickedly  intending  to  injure  the  plaintiff  in  his 
character,  and  thereby  to  affect  his  removal 
from  office,  and  the  appointment  of  one  of  the 
defendants  in  his  stead;  and  with  that  view, 
with  having  falsely,  wickedly,  and  maliciously 
composed  and  published,  ana  having  caused  to 
be  composed  and  published  a  false,  malicious, 
and  defamatory  libel  concerning  the  plaintiff, 
both  as  a  citizen  and  an  officer.  The  averments 
id  these  declarations  appear  to  the  court,  in 
point  of  fact,  to  be  full  up  to  the  requirement 
insisted  on,  and  to  leave  no  room  for  the  criti- 
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cism  attempted  with  respect  to  them.  But  the 
defense  set  up  for  the  defendants  in  error  reach- 
es much  farther  and  to  results  infinitely  higher 
285*]*than  anything  dependent  upon  a  mere 
criticism  upon  forms  of  pleading.  It  involves 
this  issue,  so  important  to  society,  viz. :  How 
far,  under  an  alleged  right  to  examine  into  the 
fitness  and  qualifications  of  men  who  are  either 
in  office  or  are  applicants  for  office — or,  how 
far,  under  the  obligation  of  a  supposed  duty  to 
arraign  such  men  either  at  the  bar  of  their  im- 
mediate superior,  or  that  of  public  opinion, 
their  reputation,  their  acts,  their  motives  or 
feelings  may  be  assailed  with  impunity — how 
far  that  law,  designed  for  the  protection  of  all, 
has  placed  a  certain  class  of  citizens  without  the 
pale  of  its  protection?  The  necessity  for  an 
exclusion  like  this,  it  will  be  admitted  by  all, 
must  indeed  be  very  strong  to  justify  it;  it  will 
never  be  recognized  for  trivial  reasons,  much 
less  upon  those  that  may  be  simulated  or  un- 
worthy. If  we  look  to  the  position  of  men  in 
common  life,  we  see  the  law  drawing  provident- 
ly around  them  every  security  for  their  safety 
and  their  peace.  It  not  only  forbids  the  impu- 
tation to  an  individual  of  acts  which  are  crimi- 
nal and  would  subject  bim  to  penal  infliction ; 
but,  regarding  man  as  a  sympathetic  aud  social 
creature,  it  will  sometimes  take  cognizance  of 
injuries  affecting  him  exclusively  in  that  char- 
acter. It  will  accordingly  give  a  claim  to  re- 
dress to  bim  who  shall  be  charged  with  what  is 
calculated  to  exclude  him  from  social  inter- 
course; as,  for  instance,  with  being  the  subject 
of  an  infectious,  loathsome,  and  incurable 
disease.  The  principle  of  the  law  always  im- 
plying injury,  wherever  fhe  object  or  effect  is 
the  exposure  of  the  accused  to  criminal  punish- 
ment or  to  degradation  in  society.  These  guard- 
ian provisions  of  the  law,  designed,  as  we  have 
said,  for  the  security  and  peace  of  persons  in 
the  ordinary  walks  of  private  life,  appear  in 
some  respects  to  be  extended  still  farther  in  re- 
lation to  persons  invested  with  official  trusts. 
Thus  it  is  said  that  words  not  otherwise  action- 
able may  form  the  basis  of  an  action  when 
spoken  of  a  party  in  respect  of  his  office,  pro- 
fession, or  business.  (Ayiton  v.  Blagrate,  Strange, 
617.  and  2Ld.  Raym.,  1869.)  Again,  in  Lumby 
v.  AUday(l  Crompt.  &  Jarv.,  801),  where  words 
are  spoken  of  a  person  in  an  office  of  profit, 
which  have  a  natural  tendency  to  occasion  the 
loss  of  such  office,  or  which  impute  misconduct 
in  it,  they  are  actionable.  And  this  principle 
embraces  all  temporal  offices  of  profit  or  trust, 
without  limitation.  (1  Starkieon  Slander,  124.) 
Willi  regard  to  that  species  of  defamation 
which  is  effected  by  writing  or  printing,  or  by 
pictures  and  signs,  and  which  is  technically 
denominated  libel,  although  in  general  the 
rules  applicable  to  it  are  the  same  which  apply 
to  verbal  slander,  yet  in  other  respects  it  is 
treated  with  a  sterner  rigor  than  the  latter;  be- 
cause it  must  have  been  effected  with  coolness 
and  deliberation,  and  must  be  more  permanent 
and  extensive  in  its  operation  than  words, 
which  are  frequently  the  offspring  of  sudden 
gusts  of  passion,  and  soon  may  be  buried  in 
oblivion.  (Bex  v.  Beau,  1  Ld.  Raym.,  414.)  It 
follows,  therefore,  that  actions  may  be  main- 
tained for  defamatory  words  published  in 
j  286*]  "writing  or  in  print,  which  would  not 
1  have  been  actionable  if  spoken.  Thus,  to  pub- 
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lish  of  a  man  in  writing  that  he  had  the  itch 
and  smelt  of  brimstone,  has  been  held  to  be  a 
libel.    (Per  Wilmot,  C.  J.,  in  VtUenv.  Jfoiu- 
Uy.  2  Wils.,  408.)   In  Oropp  v.  Bilneg  (8  8slk.) 
Holt,  Ch.  J.,  thus  lays  down  the  law:    "That 
scandalous  matter  is  not  necessary  to  make  a 
libel ;  it  is  enough  if  the  defendant  induct;  a 
bad  opinion  to  be  had  of  the  plaintiff,  or  make 
him  contemptible  or  ridiculous."     And  Hay- 
ley,  J.,  declares  in  McGregor  v.  Thvnita  (3 
Barn.  &  Cress.,  83),  that  "an  action  is  main- 
tainable for  slander  either  written  or  printed, 
provided  the  tendency  of  it  be  to  bring  a  man 
into  hatred,  contempt,  or  ridicule.''    To  the 
same  effect  are  the  decisions  in  6  Bingh.,  409, 
(The  Archbishop  of  Tuam  v.  Robeson);  and  in  4 
Taunt.,  855  (Thorley  v.   The  Earl  of  J&rrjri. 
In  every  instance  of  slander,  either  verbal  or 
written,  malice  is  an  essential  ingredient:  it 
must  in   either  be  expressly  or  substantial!)' 
averred  in  the  pleadings;  and  whenever  thus 
substantially  averred,  and  the  language,  either 
written  or  spoken,  is  proved  as  laid,  the  law 
will  infer  malice  until  the  proof,  in  the  event 
of   denial,   be   overthrown,   or  the  language 
itself  be  satisfactorily  explained.    The  defease 
of   the   defendants  in  error,  the  defendant! 
likewise  in  the  Circuit  Court,  is  rested  upon 
grounds  forming,  it  is  said,  an  established  ex- 
ception to  the  rule  in  ordinary  actions  for  libel; 
grounds  on  which  the  decision  of  the  Circuit 
Court  is  defended  in  having  excluded  from 
the  jury,  under  the  declarations  in  these  cases, 
the  writings   charged    in    them   as   libelous. 
These  writings  were  offered  as  evidence  of  ex- 
press malice  in  the  defendants.    The  exception 
relied  on  belongs  to  a  class  which,  in  the  ele- 
mentary treatises,  and  in  the  decisions  upon 
libel  and  slander,  have  been  denominated  priv- 
ileged communications  or  publications.    We 
will  consider,  in  the  first  place,  the  peculiar 
character  of  such  communications,  and  the  ex- 
tent of  their  influence  upon  words  or  writings 
as  to  which,  apart  from  that  character,  the  law 
will  imply  malice.    Second,  we  will  examine 
the  burden  or  obligation  imposed  by  the  law 
upon  the  party  complaining  to  remove  pre- 
sumptions which  might  seem  to  be  justified  !>y 
the  occasion  of  such  communications,  and  u> 
develop  their  true  nature.     And  last,  we  will 
compare  the  requirements  of  the  law  with  the 
character  of  the  publication  before  us,  and  wiih 
the  proceedings  of  the  Circuit  -Court  in  ref-T- 
ence  thereto.    The  exceptions  found  in  the 
treatises  and  decisions  before  alluded  to  are 
such  as  the  following:  1.  Whenever  the  author 
and  publisher  of  the  alleged  slander  acted  in 
the  bona  fide  discharge  of  a  public  or  private 
duty,  legal  or  moral;  or  in  the  prosecution  of 
his    own    rights  or  interests.     For  example, 
words  spoken  in  confidence  and  friendship,  as 
a  caution;  or  a  letter  written  confidentially  to 
persons  who  employed  A  as  a  solicitor,  convey- 
ing charges  injurious  to  his  professional  char- 
acter in  the  management  of  certain  concern* 
which  they  had  intrusted  to  him,  and  in  winch 
the  writer  of  the  letter  was  also  intereMi-d. 
*2.  Anything  said  or  written    by  a  [*287 
master  In  giving  the  character  of  a  servant  wbo 
bos  been  in  his  employment.    8.    Words  nt+d 
in  the  course  of  a  legal  or  judicial  proceeding, 
however  hard  they  may  bear  upon  the  party  of 
i  whom  they  are  used.    4.  Publications  duly 
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made  Id  the  ordinary  mode  of  parliamentary 
proceedings,  as  a  petition  printed  and  delivered 
to  the  members  of  a  committee  appointed  by 
ike  House  of  Commons  to  bear  and  examine 
grievance*. 

Bat  the  term  "exceptions,"  as  applied  to 
cans  like  thaw  just  enumerated,  could  never 
be  interpreted  to  mean  that  there  is  a  class  of 
acton  or  transactions  placed  above  the  cogni- 
zance of  the  law,  absolved  from  the  commands 
of  justice.  It  is  difficult  to  conceive  how,  in 
society  where  rights  and  duties  are  relative  and 
nutual,  there  can  be  tole/ated  those  who  are 
privileged  to  do  injury  legOms  $oluti;  and  still 
Bore  difficult  to  imagine,  how  such  a  privilege 
could  be  instituted  or  tolerated  upon  the  prin- 
apk»  of  social  good.  The  privilege  spoken  of 
m  the  books  should,  in  our  opinion,  be  taken 
with  strong  and  well  defined  qualifications.  It 
properly  signifies  this,  and  nothing  more.  That 
the 'excepted  instances  shall  so  far  change  the 
ordinary  role  with  respect  to  slanderous  or 
libelous  matter,  aa  to  remove  the  regular  and 
usual  presumption  of  malice,  and  to  make  it 
incumbent  on  the  party  complaining  to  show 
malice,  either  by  the  construction  of  the  spoken 
or  written  matter,  or  by  facts  and  circum- 
Kances  connected  with  that  matter,  or  with 
the  lituMion  of  the  parties,  adequate  to  author- 
ise the  conclusion.  Thus,  in  the  case  of  Coek- 
ft  v.  Hodgkuson  (5  Car.  &  Pa.,  648),  we  find 
A  declared  by  Parke,  Baron,  "That  every  will- 
fnl  and  unauthorized  publication  injurious  to 
the  character  of  another  is  a  libel;  but  where 
toe  writer  is  acting  on  any  dnty,  legal  or  moral, 
towards  the  person  to  whom  he  writes,  or  is 
bound  by  bis  situation  to  protect  the  interests 
of  men  person,  that  which  be  writes  under 
such  circumstances  is  a  privileged  communica- 
tion, unless  the  writer  be  actuated  by  malice." 
do  in  Wright  v.  Woodgate  (2  Crompton,  Mee- 
•on  &  Roscoe,  578),  it  is  said,  "a  privileged 
communication  means  nothing  more  than  that 
te  occasion  of  making  it  rebuts  the  prima 
/«&  inference  of  malice  arising  from  the  pub- 
ncanon  of  matter  prejudicial  to  the  character 
of  the  plaintiff,  and  throws  upon  him  the  onus 
of  proving  malice  in  fact;  but  not  of  proving 
it  by  extrinsic  evidence  only;  he  has  still  a 
ngntto  require  that  the  alleged  libel  itself  shall 
»e  submitted  to  the  jury,  that  they  may  judge 
whether  there  is  evidence  of  malice  on  the  face 
w  fc."  In  regard  to  the  second  example  men- 
"oned,  viz.,  that  of  a  master  giving  the  charac- 
ter of  a  servant,  although  this  is  a  privileged 
communication,  it  is  said  by  Lord  Mansfield  in 
Wtvlientone  v.  Hawkins  (I  T.  R.  110),  and  by 
Poke,  J.,  in  Child  v.  Affleck  (9  Barn.  &  Cress., 
«*),  that  if  express  malice  be  shown,  the  mas- 
"cTwill  not  be  excused.  And  the  result  of 
these  authorities,  with  many  others  which  bear 
opon  this  Lead,  is  this,  that  if  the  conduct  of 
288*]  the  defendant  entirely  consists  *of  an 
«a»wer  to  an  inquiry,  the  absence  of  malice 
*iU  be  presumed,  unless  the  plaintiff  produces 
evidence  of  malice;  but  if  a  master  unasked, 
«ad  officiously,  gives  a  bad  character  to  a  serv- 
ant, or  if  his  answer  be  attended  with  circum- 
«*»cea  from  which  malice  may  be  inferred,  it 
*jH  be  a  question  for  the  jury  to  determine, 
■nether  be  acted  bona  fide  or  with  malice. 

with  respect  to  words  used  in  a  course  of 
judicial  proceeding,  it  has  been  ruled  that  they 
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arc  protected  by  the  occasion,  and  cannot  form 
the  foundation  of  an  action  of  slander  without 
proof  of  express  malice;  for  it  is  said  that  it 
would  be  matter  of  public  inconvenience,  and 
would  deter  persons  from  preferring  their  com- 
plaints against  offenders,  if  words  spoken  in 
the  course  of  their  giving  or  preferring  their 
complaint  should  be  deemed  actionable  (pur 
Lord  Eldon  in  Johnson  v.  Evans  (8  Esp.,  82); 
and  in  the  case  of  Hodgson  v.  Scarlett  (1  Barn. 
&  Aid.,  247),  it  is  said  by  Holroyd,  J.,  speak- 
ing of  the  words  of  counsel  in  the  argument  of 
a  cause:  "  If  they  be  fair  comments  upon  the 
evidence,  and  relevant  to  the  matter  in  issue, 
then  unless  malice  be  shown,  the  occasion  jus- 
tifies them.  If,  however,  it  be  proved  that 
they  were  not  spoken  bona  fide,  or  express  mal- 
ice be  shown,  then  they  may  be  actionable." 
Abbot,  J.,  in  the  same  case  remarks:  "I  am 
of  opinion  that  no  action  can  be  maintained 
unless  it  can  be  shown  that  the  counsel  availed 
himself  of  his  situation  maliciously  to  utter 
words  wholly  unjustifiable."  In  relation  to 
proceedings  in  courts  of  justice,  it  has  been 
strongly  questioned  whether,  under  all  circum- 
stances, a  publication  of  a  full  report  of  such 
proceedings  will  constitute  a  defense  in  an  ac- 
tion for  a  libel.  In  the  case  of  Gurry  v.  Walter 
(1  Bos.  &  Pull.,  626)  it  was  held  that  a  true  re- 
port of  what  passed  in  a  court  of  justice  was 
not  actionable.  The  same  was  said  by  Lord 
Ellenborough  in  Rex  v.  Fisher  (2  Camp.,  663): 
but  this  same  judge  in  Rex  v.  Grevy  (1  M.  & 
8.,  278).  and  Bay  ley,  J.,  iixRexv.  Carlisle,  dis- 
sented from  this  doctrine  as  laid  down  in 
Curry  v.  Walter,  observing  that  it  must  l>e 
understood  with  very  great  limitations;  and  by 
Tindal,  Ch.  J.,  in  the  case  of  Delegal  v.  Highly 
(8  Bing.  N.  C,  690),  it  is  said  "  to  be  an  estab- 
lished principle  upon  which  the  privilege  of 
publishing  the  report  of  any  judicial  proceed- 
ing is  admitted  to  rest,  that  such  report  must 
be  strictly  confined  to  the  actual  proceedings 
in  court,  and  must  contain  no  defamatory  ob- 
servations or  comments  from  any  quarter 
whatsoever  in  addition  to  what  forms  strictly 
and  properly  the  legal  proceedings."  So  a> 
publication  of  the  result  of  the  evidence  is  not 
privileged;  the  evidence  itself  must  be  pub- 
lished. Neither  is  a  publication  of  a  counsel's 
speech  unaccompanied  by  the  evidence.  (Leieis- 
v.  Walter  4  Barn.  &  Aid.,  605;  Flint  ▼.  Pike, 
Ibid.,  478.) 

Publications  duly  made  in  the  ordinary  course 
of  parliamentary  proceedings  have  been  ruled 
to  be  privileged,  and  therefore  not  actionable. 
As  where  a  false  and  scandalous  libel  was  con- 
tained in  *a  petition  which  the  de-  [*28*> 
fendant  caused  to  be  printed  and  delivered  to 
the  members  of  the  committee  appointed  by 
the  House  of  Commons  to  hear  and  examine 
grievances,  it  was  held  not  to  be  actionable. 
Such  appears  to  be  the  doctrine  ruled  in  Lake 
v.  King  (1  Saund.,  168);  and  the  reason  there 
assigned  for  this  doctrine  is,  that  the  libel  was 
in  the  order  and  course  of  proceedings  in  the 
Parliament,  which  is  a  court.  The  above  ense 
does  certainly  put  the  example  of  a  privileged 
communication  more  broadly  than  it  has  been 
done  by  other  authorities,  and  it  seems  difficult, 
from  its  very  comprehensive  language,  to  avoid 
the  conclusion  that  there  might  be  instances  of 
privilege  which  could  not  be  reached  even  by 
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the  clearest  proof  of  express  malice.  The  point, 
however,  appearing  to  be  ruled  by  that  case,  is 
so  much  in  conflict  with  the  current  of  author- 
ities going  to  maintain  the  position  that  express 
malice  cannot  be  shielded  by  any  judicial 
forms,  that  the  weight  and  number  of  these  au- 
thorities should  not,  it  is  thought,  be  controlled 
and  even  destroyed  by  the  influence  of  a  single 
and  seemingly  anomalous  decision.  The  de- 
cision of  Lake  v.  King  should  rather  yield  to 
the  concurring  opinions  of  numerous  and  en- 
lightened minds,  resting  as  they  do  upon  ob- 
vious principles  of  reason  and  justice.  The  ex- 
position of  the  English  law  of  libel  given  bv 
Chancellor  Kent  in  the  second  volume  of  his 
Commentaries  (part  4th,  p.  22),  we  regard  as 
Strictly  coincident  with  reason  as  it  is  with  the 
modern  adjudications  of  the  courts.  That  law 
is  stated  by  Chancellor  Kent,  citing  particularly 
the  authority  of  Best,  J. ,  in  the  case  of  Fairman 
v.  he*  (5  Barn.  &  Aid. ,  642),  to  the  following 
effect:  "  That  petitions  to  the  king,  or  to  Par- 
liament, or  to  the  Secretary  of  War,  for  re- 
dress of  any  grievance,  are  privileged  communi- 
cation, ana  not  actionable  libels,  provided  the 
privilege  is  not  abused.  But  if  it  appear  that 
the  communication  was  made  maliciously,  and 
without  probable  cause,  the  pretext  under 
which  it  was  made  aggravates  the  case,  and  an 
action  lies."  It  is  the  undoubted  right,  we 
know,  of  every  citizen  to  Institute  criminal  pros- 
ecutions, or  to  exhibit  criminal  charges  before 
the  courts  of  the  country ;  and  such  prosecutions 
arc  as  much  the  regular  and  appropriate  modes 
of  proceeding  as  the  petition  is  the  appropriate 

Sroceeding  before  Parliament — yet  it  never  was 
enied  that  a  prosecution  with  malice,  and  with- 
out probable  cause,  was  just  foundation  of  an 
action,  though  such  prosecution  was  instituted 
in  the  appropriate  court,  and  carried  on  with 
every  formality  known  to  the  law.  The  Par- 
liament, it  is  said,  is  a  court,  and  it  is  difficult 
to  perceive  how  malicious  and  groundless  pros- 
ecutions before  it  can  be  placed  on  a  ground  of 
greater  impunity  than  they  can  occupy  in 
another  appropriate  forum.  The  case  of  Lake 
v.  King,  therefore,  interpreted  by  the  known 
principles  of  the  law  of  libel,  would  extend  the 
privilege  of  the  defendant  no  farther  than  to 
require  as  to  him  proof  of  actual  malice.  A 
different  interpretation  would  establish,  as  to 
such  a  case,  a  rule  that  is  perfectly  anomalous. 
200*1  and  'depending  upon  no  reason  which 
is  applicable  to  other  cases  of  privilege. 

By  able  judges  of  our  own  country,  the  law 
of  libel  has  been  expounded  in  perfect  concur- 
rence with  the  doctrine  given  by  Chancellor 
Kent.  Thus,  in  the  case  of  The  Commonwealth 
v.  Clap  (4  Mass.  Rep.,  169),  it  is  said  by  Par- 
sons, Ch.  J.,  "  that  a  man  may  apply  by  com- 
plaint to  the  Legislature  to  remove  an  unworthy 
officer;  and  if  the  complaint  be  true,  and  made 
with  honest  intentions  of  giving  information. 
and  not  maliciously,  or  with  intent  to  defame, 
the  complaint  will  not  be  a  libel.  And  when 
any  man  shall  consent  to  be  a  candidate  for  a 
public  office  conferred  by  the  election  of  the 
people,  he  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  it  may  respect  his 
fitness  and  qualifications  for  the  office;  and  pub- 
lications of  the  truth  on  this  subject,  with  the 
honest  intention  of  informing  the  people,  are 
not  a  libel;  for  it  would  be  unreasonable  to 
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conclude,  that  the  publication  of  truths,  which 
it  is  the  interest  of  the  people  to  know,  should 
be  an  offense  against  their  laws.  For  the  tame 
reason,  the  publication  of  falsehood  and  cal- 
umny against  public  officers,  or  candidates  for 
public  offices,  is  an  offense  dangerous  to  the 
people,  and  deserves  punishment,  because  the 
people  may  be  deceived,  and  reject  their  ben 
citizens,  to  their  great  injury,  and,  it  may  be. 
to  the  loss  of  their  liberties.  The  publication 
of  a  libel  maliciously,  and  with  intent  to  de- 
fame, whether  it  be  true  or  not,  is  clearly  an 
offense  against  law  on  sound  principles,  <fcc." 

In  the  case  of  BodiceU  v.  0$good(Z  Pick.  Rep., 
879),  it  was  ruled  that  a  false  complaint,  made 
with  express  malice,  or  without  probable  cause, 
to  a  body  having  competent  authority  to  redrew 
the  grievance  complained  of,  may  tie  the  sub- 
ject of  an  action  for  a  libel,  and  the  question  of 
malice  is  to  be  determined  by  the  jury.  The 
court  in  this  last  case  say  (p.  384):  "Itmaybe 
admitted,  that  if  the  defendant  had  proceeded 
with  honest  intentions,  believing  the  accusation 
to  be  true,  although  in  fact  it  was  not,  he  would 
be  entitled  to  protection,  and  that  the  occasion 
of  the  publication  would  prevent  the  legal  in- 
ference of  malice. "  The  court  proceed  further 
to  remark  (p.  386):  "It  has  been  argued  that 
the  lury  should  have  been  instructed,  that  the 
application  to  a  tribunal  competent  to  redress 
the  supposed  grievance  was  prima  facie  evi- 
dence that  the  defendant  acted  .fairly,  and  that 
the  burden  of  proof  was  on  the  plaintiff  to  re- 
move the  presumption.  The  judge  was  not  re- 
quested thus  to  instruct  the  jury.  He  did,  bow- 
ever,  instruct  them  that  the  burden  of  proof 
was  on  the  plaintiff  to  satisfy  them  that  the  libel 
was  malicious,  and  that  if  the  plaintiff  did  not 
prove  the  malice  beyond  any  reasonable  doubt, 
that  doubt  should  be  in  favor  of  the  defendant." 

We  have  thus  taken  a  view  of  the  authorities 
which  treat  of  the  doctrines  of  slander  and  libel, 
and  have  considered  those  authorities  particu- 
larly *with  reference  to  the  distinction  [*291 
they  establish  between  ordinary  instances  of 
slander,  written  and  unwritten,  and  those  which 
have  been  styled  privileged  communications; 
the  peculiar  character  of  which  is  said  to  ex- 
empt them  from  inferences  which  the  law  hat 
created  with  respect  to  those  cases  that  do  not 
partake  of  that  character.  Our  examination, 
extended  as  it  may  seem  to  have  been,  has  been 
called  for  by  the  importance  of  a  subject  most 
intimately  connected  with  the  rights  and  hap- 
piness of  individuals,  as  it  is  with  the  quiet  and 
good  order  of  society.  The  investigation  ha* 
conducted  us  to  the  following  conclusion*, 
which  we  propound  as  the  law  applicable  there- 
to: 1.  That  every  publication,  either  by  writ- - 
ing.  printing,  or  pictures,  which  charges  upon 
or  imputes  to  any  person  that  which  renders 
him  liable  to  punishment,  or  which  is  calcula- 
ted to  make  him  infamous,  or  odious,  or  redic- 
ulous,  is  prima  fabie  a  libel,  and  implies  malice 
in  the  author  and  publisher  towards  the  per- 
son concerning  whom  such  publication  is  made. 
Proof  of  malice,  therefore,  in  the  cases  just  de- . 
scribed,  can  never  be  required  of  the  party 
complaining  bevond  the  proof  of  the  publica- 
tion itself;  justification,  excuse,  or  extenuation, 
if  either  can  be  shown,  must  proceed  from  the 
defendant.  2.  That  the  description  ot  care* 
recognized  as  privileged  communications,  mutt 
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i  be  understood  as  exceptions  to  this  rule,  and  as 
being  founded  upon  some  apparently  recog- 
nized obligation  or  motive,  legal,  moral,  or 
skIiI.  which  may  fairly  be  presumed  to  hare 
SSfio  the  publication,  and  therefore  prima 
faoe  relieves  it  from  that  just  implication  from 
which  the  general  rule  of  the  law  is  deduced. 
Tbe  rule  of  evidence,  as  to  such  cases,  is  ac- 
cordingly so  far  changed  as  to  impose  it  on  the 
pkuttff  to  remove  those  presumptions  flowing 
from  the  seeming  obligations  and  situations  of 
the  ptrties,  and  to  require  of  him  to  bring 
home  to  the  defendant  the  existence  of  malice 
at  tbe  true  motive  of  his  conduct.  Beyond  this 
extent  no  presumption  can  be  permitted  to  op- 
erate, much  less  be  made  to  sanctify  the  in- 
dulgence of  malice,  however  wieked.  however 
express,  under  the'  protection  of  legal  forms. 
We  conclude,  then,  that  malice  may  be  proved, 
though  alleged  to  have  existed  in  the  proceed- 
ings before  a  court,  or  legislative  body,  or  any 
tther  tribunal  or  authority,  although  such 
court,  legislative  body,  or  other  tribunal,  may 
tare  been  the  appropriate  authority  for  redress- 
in;  the  grievance  represented  to  it ;  and  that 
proof  of  express  malice  in  any  written  publica- 
tion, petition,  or  proceeding,  addressed  to  such 
tribunal,  will  render  that  publication,  petition, 
or  proceeding,  libelous  in  its  character,  and 
•rtwoible,  and  will  subject  the  author  and 
publisher  thereof  to  all  the  consequences  of 
BbeL  And  we  think  that  in  every  case  of  a 
proceeding  like  those  just  enumerated,  false- 
hood and  the  absence  of  probable  cause  will 
•mount  to  proof  of  malice. 

The  next  and  the  only  remaining  question 
weessary  to  be  considered  in  these  cases.is  that 
292*]  which  relates  to  the  rulings  of  the  "court 
htow  excluding  the  publication  declared  upon 

*  i  libel  from  going  to  the  jury  in  connection 
*ith  other  evidence  to  establish  the  existence 
at  malice.  We  forbear  any  remark  upon  the 
hirinsic  character  of  the  injury  complained  of, 

*  upon  the  extent  to  which  it  may  have  been 
■ade  out.  These  are  matters  not  properly  be- 
fore as.  But  if  the  publication  declared  upon 
w  to  be  regarded  as  an  instance  of  privileged 
friMications,  malice  was  an  indispensable  char- 
acteristic which  the  plaintiff  would  have  been 
•fond  to  establish  in  relation  to  it.  The  jury, 
■xl  the  jury  alone,  were  to  determine  whether 
■a  malice  did  or  did  not  mark  the  publication, 
"would  appear  difficult  A  priori  to  imagine 
»ow  it  would  be  possible  to  appreciate  a  fact 
whilst  that  fact  was  kept  entirely  concealed  and 
•at  of  view.  This  question,  however,  need 
jot  at  the  present  time  be  reasoned  bv  the  court ; 
{■has,  by  numerous  adjudications,  been  placed 
"Tond  doubt  or  controversy.  Indeed,  in  the 
Wry  many  cases  that  are  applicable  to  this 
(uation,  they  almost  without  an  exception  Con- 
or in  the  rule,  that  the  question  of  malice  is 
"be  submitted  to  the  jury  upon  the  face  of  the 
**t  or  publication  itself.     We  refer  for  this 

Co  to  Wright  y.  Woodgote  (2  Crompton, 
4  Ros.,  578);  to  Fcrirman  v.  Ives  (5  Barn. 

*  Aid.,  842):  Robinson  v.  May  (2  Smith,  3); 
fWKv.  pace  (4  Barn.  &  Cress..  484,  per  Little- 
*jk  /.);  lb.,  847  (Bromagt  v .  Protser);  Blake  v. 
■JJtW  (1  Mood.  &  Rob.,  198);  Parmeter  v. 
™&nd  (6  Mees.  &  Welby,  105);  Thornton  v. 
*«**  a  Moo.  A  Mai.,  187).  Other  cases 
Hight  be  adduced  to  the  same  point. 
Bowabtj  8. 


Upon  the  whole,  we  consider  the  opinion  of 
the  Circuit  Court,  in  the  several  instructions 
given  by  it  in  these  cases,  to  be  erroneous. 

We  therefore  adjudge  that  its  decision  be  re- 
verted; that  these  cause*  be  remanded  to  the  said 
court, and  that  a  venire  facias  de  novo  be  award- 
ed to  try  them  in  conformity  with  the  principle* 
herein  laid  down. 

Cited-2  Dill.,  216. 


Ee-parte  THE  CITY  BANK  OP  NEW  OR- 
LE  ANS.in  the  matter  of  William  Christy, 
Assignee  of  Daniel  T.  Walden,  a  Bank- 
rupt. 

District  Court  of  U.  8.  has  power  under  Bank- 
rupt Act  of  Aug.  19, 1841,  to  determine  valid- 
ity of  mortgage  on  bankrvpfs  property — con- 
struction of  act — this  court  no  power  to  revise 
proceedings  of  bankrupt  court. 

This  court  has  no  revising  power  over  the  decrees 
of  tbe  District  Court  sitting  In  bankruptcy ;  nor  is 
It  authorized  to  Issue  a  writ  of  prohibition  to  It  iu 
any  case  except  where  the  District  Court  is  pro- 
ceeding as  a  court  of  admiralty  and  maritime  juris- 
diction. 

The  District  Court,  when  sitting  In  bankruptcy, 
has  Jurisdiction  over  liens  and  mortgages  existing 
upon  the  property  of  a  bankrupt,  bo  as  to  inquire 
Into  their  validity  and  extent,  and  grant  the  same 
relief  which  the  State  oourta  might  or  ought  to 
grant. 

The  control  of  the  District  Court  over  proceed- 
ings In  the  State  Court  upon  such  llens,ls  exercised, 
not  over  the  State  courts  themselves,  but  upon 
the  parties,  through  an  injunction  or  other  appro- 
priate proceeding  in  equity. 

•The  design  or  the  Bankrupt  Act  was  to  se-[*»»8 
cure  a  prompt  and  effectual  administration  of  the 
estate  of  all  bankrupts,  worked  out  by  the  courts 
of  the  United  States,  without  the  assistance  of  State 
tribunals. 

The  phrase  in  the  8th  section  "any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under 
the  bankruptcy,"  does  not  mean  only  such  credit- 
ors who  come  in  and  prove  their  debts,  but  all  cred- 
itors who  have  a  present  subsisting  claim  upon 
the  bankrupt's  estate.whether  they  have  a  security 
or  mortgage  therefor  or  not. 

Such  creditors  have  a  tight  to  ask  that  tbe  prop- 
erty mortgaged  shall  be  sold,  and  the  proceeds  ap- 
plied towards  the  payment  of  their  debts,  and  the 
assignee,  on  the  other  hand,  may  contest  their 
claims. 

In  the  case  of  a  contested  claim.the  District  Court 
has  Jurisdiction,  if  resort  be  had  to  a  formal  bill  in 
equity  or  other  plenary  proceeding ;  and  also  Juris- 
diction to  proceed  summarily. 

THIS  was  a  motion  on  behalf  of  the  City 
Bank  of  New  Orleans,  for  a  prohibition, to  be 
issued  to  the  District  Court  of  the  United  States 
for  the  District  of  Louisiana. 

The  suggestion  for  the  prohibition  stated  the 
followingas  facts  in  the  case: 

First.  That  Daniel  T.  Walden.  of  the  city 
of  New  Orleans,  on  the  27th  July,  1889, 
and  on  the  17th  day  of  August,  1839,  exe- 
cuted two  several  mortgages  to  the  City  Bank 
of  New  Orleans,  on  a  certain  plantation,  and 
on  lots  of  land  in  said  State,  to  secure  payment 
of  $200,000  borrowed  of  said  bank;  which 
mortgages  were  duly  recorded,  and  in  all  re- 
spects good  and  valid,  and  created  a  good.legal. 
and  equitable  lien  on  the  property  mortgaged 
for  payment  of  said  debt.  That,  on  or  about 
20th  October,  1840.  Walden  instituted  suit  in 
the  State  District  Court,  to  set  aside  said  mort- 
gages, for  the  same  causes,  substantially,  as 
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William  Christy  (Walden's  subsequent  assignee 
in  bankruptcy)  has  presented  by  his  petition 
and  amended  petition  in  the  District  Court  of 
the  United  States  at  New  Orleans,  exercising 
summary  jurisdiction  in  bankruptcy,  to  set  aside 
the  same  mortgages,  as  per  certified  copy  of 
the  proceedings  in  the  District  Court  of  the 
United  States  herewith  annexed ;  and  the  State 
court,  on  appeal,  decided  finally  against  War- 
den's complaint,  and  sustained  the  mortgages. 

Second.  That,  afterward,  the  bank  proceeded 
to  foreclose  its  mortgages  in  the  State  court; 
and  thereupon,  on  17th  May,  1843,  an  order  of 
seizure  and  sale  was  made,  and  an  actual  seiz- 
ure of  the  property  executed  on  19th  May, 
1843. 

Third.  That,  on  18th  June,  1843,  the  said 
Walden  filed  his  petition  for  the  benefit  of  the 
Bankrupt  Act,  in  the  District  Court  of  the 
United  States  at  New  Orleans,  and  on  the  18th 
July,  1843,  said  court  decreed  him  to  be  a  bank- 
rupt. 

Fourth.  That,after  Walden  filed  his  petition, 
and  before  decreed  a  bankrupt,  viz.,  on  37th 
June,  1843,  he  applied  to  the  said  District 
Court  of  the  United  States  for  its  injunction  to 
stay  the  sale  ordered  in  the  State  court  of  the 
mortgaged  premises;  setting  forth,  as  grounds 
therefor,  the  same  facts,  substantially,  as  sub- 
204*1  sequently  again  *set  forth  by  Christy, 
his  assignee,  in  his  petitions  aforesaid.  After 
full  hearing  of  said  bill,  the  court  refused  the 
injunction;  and  thereafter  the  premises  seized 
were  duly  sold,  with  every  legal  requisite  and 
formality,  in  execution  of  the  previous  orders 
of  the  State  court,  and  the  City  Bank  became 
the  purchasers. 

Fifth.  That  the  said  bank  has  in  no  wise 
presented  or  proved  its  claim  against  Walden, 
in  the  Bankrupt  Court,  but  pursued  the  said 
mortgage  claim  adversely  in  the  State  court, 
relying  on  its  lien  by  the  State  law,  and  the 
proviso  in  the  Bankrupt  Act,  saving  such  lien 
from  its  operation. 

Sixth.  That  the  matter  in  dispute  exceeds 
two  thousand  dollars  in  value. 

Seventh.  That  the  said  Christy, assignee, &c., 
knowing  all  the  premises,  but  contriving  to  im- 
pair the  lien  of  the  bank  by  the  mortgages 
aforesaid,  contrary  to  the  saving  clause  of  the 
Bankrupt  Act,  is  endeavoring,  by  his  petition 
and  supplemental  petition,  to  subject  all  the 
previous  proceedings  of  the  State  court  upon 
the  mortgages  to  review  and  revision  in  the 
District  Court  of  the  United  States,  by  its  sum- 
mary process  in  bankruptcy.  And  the  said 
Christy  and  Walden.  and  the  Hon.  Theodore 
H.  McCaleb,  judge  of  the  said  District  Court 
of  the  United  States,  have  wrongfully  and 
vexatiously  forced  the  said  bank  to  appear  in 
said  court,  upon  its  summary  process,  to  answer 
said  Christy's  petition.  And  though  the  bank 
has  objected,  by  plea,  to  the  summary  jurisdic- 
tion of  the  court  over  the  matters  aforesaid, yet 
the  court  adheres — hath  overruled  the  plea — 
and  persists,  by  its  summary  process,  to  proceed 
with  the  cause,  to  the  embarassment  of  the 
bank,  and  to  the  deprivation  of  all  redress  by 
appeal. 

In  addition  to  the  foregoing  statement  filed 
by  the  counsel  in  support  of  the  motion  for  a 
prohibition,  it  may  be  proper  to  state  that. 

On  the  8th  of  October,  1842,  Christy  filed 
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the  petition  mentioned  in  the  seventh  proposi- 
tion just  quoted.  It  recited  that  Walden,  the 
bankrupt,  was,  at  the  time  of  filing  his  schedule 
and  surrender,  the  owner  of  a  large  amount  of 
real  estate;  that  the  bank  claimed  to  have  a 
mortgage  upon  it;  that  the  bank  caused  it  to  he 
sold  and  possession  delivered;  that  the  sale 
was  void,  because  the  application  of  Walden 
operates  as  a  stay  of  proceeding;  that  the  prop- 
erty was  offered  for  sale  in  block,  though  com- 
posed of  twenty  different  stores  or  buildings, 
and  for  cash;  that  the  mortgage  debt  was  not 
justly  due,  but  void  an  account  of  usury;  and 

firayed  that  the  sale  might  be  declared  void,  or 
f  adjudged  valid,  that  the  amount  thereof 
should  be  paid  over  to  the  petitioner,  to  be  dis- 
tributed according  to  law. 

On  the  81st  of  October,  1843,  the  bank  filed 
a  plea  to  the  jurisdiction  of  the  court,  with 
other  matters  in  defense. 

On  the  17th  of  February,  1843,  the  questions 
raised  by  the  answer  of  the  bank  were  adjourned 
to  the  Circuit  Court  of  the  United  States. 

*At  April  Term,  1848.  the  Circuit  [*29ft 
Court  returned  the  following  answers:  ' 

"  In  answer  to  the  questions  adjourned  into 
this  court  by  the  District  Court  for  the  said 
district,  it  is  ordered  that  the  following  answers 
be  certified  to  the  District  Court  in  bankrupt- 
cy, as  the  opinion  of  the  court  thereupon: 

"First.  That  the  said  District  Court  has. 
under  the  statute  of  bankruptcy,  full  and 
ample  jurisdiction  of  all  questions  arising 
under  the  petition  of  William  Christy,  asigore 
of  Walden,  to  try,  adjudge,  decree,  and  de- 
termine the  same  between  the  parties  thereto. 

"  Second.  That  the  sale  made  of  the  mort- 
gaged property,  under  the  seizure  and  rale 
ordered  by  the  District  Court  of  the  State  of 
Louisiana,  is  void,  and  that  the  District  Court] 
of  the  United  States  should  by  its  decree  de- 
clare it  void  in  the  suit;  ana  that  mid  last 
mentioned  court  has  full  power  and  authority 
to  try  and  determine  the  validity  of  said  mort- 
gages, and  if  proved  upon  the  trial  void  accord- 
ing to  the  laws  of  Louisiana,  to  make  a  decree 
accordingly,  and  order  a  sale  of  the  property 
therein  contained  for  the  benefit  of  the  several 
creditors  of  the  bankrupt;  but  if  upon  proof 
said  mortgages  shall  be  sustained  and  adjudged 
valid,  a  decree  should  be  rendered  in  favor  of 
the  mortgagees,  condemning  to  sale  all  their 
interests,  rights,  and  title  therein,  and  all  the 
interest,  right,  and  title  of  the  bankrupt  and 
all  the  general  creditors,  in  the  hands  of  the 
assignee, and  the  rights  and  title  of  the  assignee 
also:  and  by  the  order  of  sale  the  marshal  be 
directed  to  pay  over  to  the  mortgagees,  sf'er 
deducting  the  per  cent,  for  his  commissions 
and  all  the  legal  costs  of  the  suit,  the  amount 
of  their  claim,  if  the  proceeds  of  the  sale 
amount  to  so  much,  and  the  balance,  if  any,  to 
pay  over  to  the  assignee ;  and  that  by  such  decree 
the  assignee  be  ordered  to  make  proper  title 
and  conveyance  to  the  purchaser  or  purchaser*, 
upon  the  full  payment  of  the  purchase  mom -y 
and  a  reasonable  compensation  to  the  assignee 
for  making  such  conveyance,  to  be  determined 
and  settled  by  the  judge  of  die  District  Court, 
should  the  purchaser  or  purchasers  ami  the 
assignee  disagree  as  to  the  amount. 

"Third.  The  second  and  alternative  prayer 
in  the  petition  of  the  assignee,  asking  the  p«y- 
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meat  to  him  of  the  whole  amount  of  the  pro- 
ceeds of  the  former  sale  of  the  mortgaged 
property,  being  inconsistent  with  the  opinion 
of  the  court  in  the  second  point,  will  therefore 
be  disregarded  on  the  trial  by  the  District 
(tart  J.  McKntLEY. 

"Anxlate  Justice  of  the  Supreme  Court  U.  8." 

Afterwards,  in  1848.  an  amended  petition 
was  filed  by  Christy,  alleging,  amongst  other 
things,  that  the  bank  claimed  to  be  a  creditor 
of  Walden,  and  "in  that  capacity  had  become 
*  party  to  the  said  proceedings  in  'bankruptcy," 
Ac.,  Ac 

In  December,  1848,  the  bank  prayed  oyer  of 
296*J  the  time,  place,  ♦manner,  and  form, 
where,  how,  and  when  it  became  a  party  to 
the  proceedings  in  bankruptcy. 

The  court  having  granted  the  prayer  for 
orcr,  Christy,  on  the  3Sd  of  January,  1844, 
filed  the  following: 

"That  the  said  City  Bank  became  parties  to 
the  proceedings  in  bankruptcy  of  the  said 
Walden,  first,  by  the  operation  of  law,  they 
being  at  the  time  of  his  bankruptcy  mortgage 
creditors  of  the  said  Walden,  and  placed  upon 
his  schedule  as  such;  second,  by  their  own 
set,  having  filed  a  petition  in  this  honorable 
court  on  the  5th  September,  1842,  praying  that 
die  demand  of  the  assignee  for  the  postpone- 
ment of  the  sale  of  certain  properties  be  disre- 
garded, that  their  privileges  be  recognized, 
tod  that  said  properties  be  sold  under  an  order 
of  this  court  for  cash;  third,  that  an  attempt 
ww  made  by  the  said  bank  to  withdraw  said 
petition  and  prayer  of  5th  September,  1842, 
hot  a  discontinuance  of  the  same  was  opposed 
by  M.  W.  Hoffman  and  L.  C.  Duncan,  cred- 
itors of  said  bankrupt,  and  parties  interested, 
br  reason  of  which  said  opposition  the  legal 
effects  of  said  application,  made  by  the  City 
Buik  as  aforesaid  to  this  honorable  court, 
remain  in  full  force. 

"In  consideration  of  all  which,  and  the 
documents  herewith  filed,  your  petitioner  prays 
tint  said  City  Bank  be  compelled  to  answer  to 
the  merits  of  the  original  and  supplemental 
petition  in  this  case  filed,  without  further 
delay." 

On  the  10th  of  February,  1844,  the  bank 
filed  its  answer,  denying  that  it  had  ever 
proved  its  debt,  or  otherwise  subjected  itself  in 
any  manner  to  the  summary  jurisdiction  of  the 
District  Court  sitting  as  a  court  of  bankruptcy; 
bat,  on  the  contrary,  that  it  had  prosecuted  its 
remedy  in  the  State  courts  of  Louisiana,  and 
adding  the  following: 

"  And  so  these  respondents  and  defendants 
»y  and  insist,  that  this  honorable  court,  sitting 
as  a  bankrupt  court,  and  holding  summary 
jurisdiction  in  matters  of  bankruptcy  under 
and  by  virtue  of  said  act,  ought  not  to  have 
and  to  take  cognizance  of  the  several  matters 
and  thing*  in  the  said  petition  and  supple- 
mental petition  contained;  forasmuch  as  all 
jurisdiction  over  the  same  is  by  law  vested  in 
and  does  of  right  belong  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Louisiana,  holding  jurisdiction  in  equity,  and 
proceeding  according  to  the   principles   and 

forms  of  courts  of  chancery  as  prescribed  by 

law  and  by  rules  and  orders  of  the  Supreme 

Ctart  of  the  United- States,  or  to  the  District 
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Court  of  the  United  States  for  the  said  district, 
proceeding  in  the  same  manner,  and  vested 
with  concurrent  jurisdiction  over  all  suits  at 
law  or  in  equity  which  may  be  brought  by  the 
assignee  of  any  bankrupt  against  any  person 
claiming  an  adverse  interest;  which  said  courts 
are  competent  to  pntertain  the  suit  of  the  peti- 
tioner and  grant  him  the  relief  of  prayer  for,  if 
by  law  he  is  entitled  to  the  same,  and  not  this 
court;  and  forasmuch  as  this  honorable  court, 
sitting  as  a  bankrupt  court,  and  deciding  in  a 
summary  manner  in  matters  of  bankruptcy,  is 
wholly  "without  jurisdiction  in  the  [*297 
premises,  these  respondents  and  defendants 
submit  to  the  judgment  of  this  honorable  court, 
whether  they  shall  be  held  to  make  any  further 
or  other  answer  to  the  several  matters  and 
things  in  the  said  petition  and  supplemental 
petition  contained,  and  pray  to  be  hence  dis- 
missed, with  their  reasonable  costs,  &c." 

An  agreement  of  counsel  was  filed  in  the 
court  below  relative  to  the  petition  of  the  bank 
and  its  discontinuance  spoken  of  in  the  oyer  of 
Christy,  as  above  set  forth.  The  agreement 
stated  that  the  discontinuance  was  ordered  in 
open  court  by  the  counsel  of  the  bank,  and  the 
proceedings  of  the  court  showed  that  a  rule  to 
show  cause  why  the  discontinuance  should  not 
be  set  aside  was  dismissed. 

This  was  the  position  of  the  case  in  the  court 
below. 

The  motion  for  a  prohibition  was  sustained 
by  Mettm.  Wilde  and  Henderson,  and  opposed 
by  Mr.  Crittenden.  The  reporter  has  no  notes 
of  the  arguments  of  Meter*.  Henderson  and 
Crittenden,  and  from  that  of  Mr.  Wilde  only 
extracts  can  be  given. 

Jfr.  Wilde  referred  to  the  seven  facts  stated 
in  the  beginning  of  this  report,  and  then  said, 
the  questions  of  law  insisted  on  by  the  sugges- 
tion are: 

1.  That  the  Bankrupt  Act  contemplates  two 
kinds  of  jurisdiction:  one  over  parties  claiming 
under  the  bankruptcy,  the  other  over  parties 
claiming  adversely  to  it;  the  one  summary,  the 
other  formal ;  the  one  exclusive  in  the  District 
Court  exercising  summary  jurisdiction  in  mat- 
ters of  bankruptcy,  without  appeal,  as  defined 
by  section  6th:  the  other  a  concurrent  jurisdic- 
tion in  both  district  and  circuit  courts  for  or 
against  parties  claiming  an  adverse  interest, 
according  to  the  provisions  of  section  8th, 
which  is  not  summary,  but  formal,  to  be  exer- 
cised according  to  the  rules  and  forms  of  chan- 
cery or  common  law,  and  subject  to  review  in 
this  court  by  appeal  or  writ  of  error  under  the 
general  provisions  of  the  laws  heretofore  passed 
regulating  writs  of  error  and  appeals. 

2.  That  the  rules  of  said  bankrupt  court 
regulating  its  summary  process,  in  pursuance 
of  which  this  proceeding  by  Christy  is  assumed 
to  be  instituted  and  entertained,  are  in  viola- 
tion of  the  Bankrupt  Act— which  rules  are 
herewith  exhibited. 

The  reasons  why  this  court  should  interpose 
to  restrain  the  District  Court  from  further  pro- 
ceedings in  the  matter  are  two: 

1.  Because  said  court,  proceeding  summarily 
on  petition,  as  in  a  matter  of  bankruptcy,  has 
no  lawful  cognizance  and  jurisdiction  of  the 
matter. 

2.  Because  by  permitting  said  court  so  to 
proceed  and' decide  (from. which  decision  no 
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appeal  would  He),  would  be  to  permit  said 
district  and  inferior  court  to  impair  the  legiti- 
298*]  mate  powers  of  this  *court  in  its  appel- 
late jurisdiction,  and  to  deprive  the  bank  of  its 
right  to  invoke  the  supervisory  powers  of  this 
court  by  appeal. 

After  slating  the  general  principles  on  which 
prohibitions  issue,  which  were  cases  where  an 
appeal  does  not  lie.  and  citing  a  number  of  au- 
thorities, Mr.  Wilde  continued : 

For  the  present,  then,  we  are  to  consider 
whether  the  District  Court,  sitting  as  a  bank- 
rupt court  of  exclusive  and  summary  juris- 
diction of  all  matters  arising  under  the  bank- 
ruptcy, and  deciding  without  appeal,  has  right- 
ful and  lawful  cognizance  of  the  matters  it  is 
proceeding  to  investigate  and  adjudicate  upon 
in  this  case. 

Here  are  lawful  mortgages,  made  and  re- 
corded according  to  the  laws  of  Louisiana, 
bearing  date  three  years  before  petition  of  the 
mortgageor  to  be  declared  a  voluntary  bank- 
rupt. 

Here  is  a  mortgagee  who  has  not  proved 
hit  debt  under  the  bankruptcy,  but  has  rested 
on  this  State  lien;  prosecuting  that  lien  to 
judgment  of  foreclosure  upon  his  said  mort- 
gages in  the  State  court,  before  the  petition 
in  bankruptcy. 

Here  is  an  order  of  seizure  and  sale,  and  an 
actual  levy  on  the  mortgaged  premises  by  the 
sheriff  one  month  before  the  petition  of  the 
mortgageor  for  the  benefit  of  the  Bankrupt 
Act. 

Under  this  levy  or  seizure  the  mortgagee 
proceeded  to  sell  the  mortgaged  premises,  after 
appraisement,  advertisement,  and  all  other 
legal  prerequisites,  in  several  distinct  lots,  ac- 
cording to  their  separate  enumeration  in  the 
mortgages  and  appraisement,  and  in  as  minute 
divisions  as  the  nature  of  the  property  would 
admit  or  the  law  allow. 

And  the  substantial  question  before  this  court 
is,  whether  he  who  has  never  proved  his  debt, 
never  come  in  under  the  bankruptcy,  can  be 
dragged  into  the  District  Court,  sitting  as  a 
bankrupt  court,  and  exercising  summary  juris- 
diction, without  appeal ;  his  writ  of  seizure  and 
sale  annulled,  the  judgment  of  the  State  court 
vacated,  the  sale  set  aside,  and  his  mortgages 
declared  null  and  void,  though  the  Supreme 
Court  of  the  State  have  declared  them  good 
and  valid. 

The  mere  statement  of  such  a  question  would 
seem  to  be  enough  to  decide  it;  but  its  very 
simplicity  leads  to  the  suspicion  of  error,  and 
therefore  we  will  verify  it  step  by  step. 

First,  then,  the  proceedings  in  bankruptcy, 
of  which  we  produce  an  authenticated  copy, 
and  the  clerk's  certificate,  show  exclusively 
that  the  City  Bank  has  never  proved  its  debt 
against  Walden.  (See  transcript  of  the  petition, 
schedule,  &c. .  in  bankruptcy — clerk's  certificate, 
last  page.) 

We  bold  it  to  be  clear  law  that  a  party  holding 
a  mortgage  ctinnot  be  compelled  to  prove  bis 
debt,  or  come  in  under  the  commission;  and 
we  hold  that  unless  he  does  so  the  District 
Court,  exercising  the  powers  of  a  bankrupt 
court,  and  proceeding  summarily  without  ap- 
peal, has  no  jurisdiction  over  him. 

If  a  creditor  has  a  security  or  lien,  he  is  not 
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compellable  to  *come  in  under  the  com  [*299 
mission;  he  may  elect  to  stand  out,  and  rely 
on  his  security  or  lien." 

"But  if  he  does  prove,  he  relinquisues  hit 
security  for  the  benefit  of  all."  (Cullen  on 
Bankruptcy,  145,  149.) 

"  If  this  be  the  case  in  England,  a  fortiori, 
it  is  so  under  our  late  bankrupt  act,  which 
contains  a  clause  saving  State  liens.  Section 
2,  page  16,  Bankrupt  Act:  "Nothing in  this 
act  contained  shall  be  construed  to  annul,  de- 
stroy, or  impair  any  liens,  mortgages,  or  other 
securities  or  properties,  real  or  personal,  which 
mav  be  valid  by  the  laws  of  the  8tates  respect- 
ively." 

In  the  decisions  under  this  law,  although 
there  has  been  a  diversity  of  opinion  as  to 
what  constituted  a  lien,  there  has  been  none 
that  a  mortgage  was  one. 

There  has  been  no  diversity  of  opinion  on  the 
point  whether  a  mortgaged  creditor  could  be 
compelled  to  prove  or  not. 

There  has  been  some  difference  of  opinion 
how,  and  in  what  court,  and  by  what  process 
or  form  of  proceeding,  the  State  lien  is  to  be 
saved ;  but  all  agree  that  saved  it  must  be. 

On  the  score  of  authority,  it  cannot  be  ex 
pected  we  should  do  more  •  than  produce  the 
decisions  of  circuit  or  district  judges.  These 
questions  have  not  vet  been  adjudicated  in  this 
court. 

We  rely  on  the  following  cases,  decided  by 
judges  of  this  court  on  their  circuits,  or  by  dis- 
trict judges,  respectable  for  learning  and  ability : 

The  decision  of  Mr.  Justice  Baldwin,  in  the 
matter  of  Kerlin,  a  bankrupt,  reported  in  tbe 
United  States  Gazette,  of  Philadelphia,  of  26Ui 
October.  1848. 

The  decision  of  Mr.  Justice  Story,  in  the  case 
of  Mitchell,  Assignee  of Roper,  v.  Wintiom  et  ai., 
in  the  Circuit  Court  of  Maine,  reported  in  ibe 
Law  Reporter  of  Boston,  for  December,  1843, 
pp.  847.  860. 

Mr.  Justice  McLean's  decision  in  the  case  of 
N.  C.  McLean,  Assignee  in  Bankruptcy,  v.  The 
Lafayette  Bank,  J.  8.  Buckingham  et  ai.,  to  be 
found  in  the  Western  Law  Journal  for  Oc- 
tober, 1648,  p.  IS. 

Mr.  Justice  McLean's  decision  in  the  case  of 
N.  C.  McLean,  Assignee,  v.  James  F.  Mttiu 
(Western  Law  Journal  for  November,  1843,  p. 
51). 

Mr.  Justice  Story's  decision  in  the  case  of 
Muggridge  (5  Law  Rep^  857),  in  Export*  Cook 
(5  Law..  Rep.,  444);  Ex  parte  N<nehaU($  L»w 
Rep.,  308);  in  Dutton  v.  Freeman  (5  Law  Rep.. 
452). 

Mr.  Justice  Thompson's  decision  in  BmgU- 
ton  v.  Eustis(t>  Law  Rep.,  506). 

Judge  Prentiss'  (of  Vermont)  opinion  in 
Ex-parte  Spear  (5  Law  Rep.,  890),  and  JBr^parto 
Oomstoek  (5  Law  Rep.,  165). 

'Judge  Conkling's  (of  Now  York)  [*800 
opinion  in  Ex  parte  Allen  (5  Law  Rep.,  868). 

Judge  Monroe's  (of  Kentucky)  opinion  in 
Niles's  Register,  5th  November,  1842;  and  those 
of  Irwin,  Randall,  and  Gilchrist,  lb. 

These  cases,  it  is  humbly  submitted,  establish 
the  doctrine  for  which  the  defendants  contend, 
namely:  that  the  State  lien  in  this  case  was 
properly  and  rightfully  enforced  under  tbe 
State  law  and  process.    (Penn.  Law  Journal  for 
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November,  1843,  p.  803;  Efrparte  Dudley, 
Judge  Randall  and  the  late  Judge  Baldwin's 
decisions;  Penn.  Law  Journal,  April,  1844, 
p.  246,  Large  v.  Botler,  District  Court  of  Pbila- 
dephia;  Law  Reporter  for  October.  1844,  p.  281, 
Judge  Cookllng's  decision  on  Briggs  v.  Stephen* 
(proving surrenders  lien);Western  Law  Journal, 
April,  1844,  Judge  McLean's  decision  in  Mc- 
Lean v.  Hotkey,  p.  802;  Law  Reporter,  July, 
1844,  Mr.  Justice  Story's  decision  in  Betimes  <£ 
ftss.  United  States  Circuit  Court  of  New 
Hampshire,  pp.  125, 127,  Law  Reporter,  June, 
1844,  Superior  Court  of  New  Hampshire,  Kit- 
bridge  v.  Warren,  p.  87;  Penn.  Law  Journal, 
October  15th,  1842,  p.  223,  Judge  Randall's  de- 
cakm  (distress);  Penn.  Law  Journal,  October 
15.  1842,  p.  245,  Judge  Randall  (proof 
withdrawn);  Ex-parte  Lafeley,  Report  of  Kit- 
teridge  &  Emetson,  Sup.  Court,  New  Hamp- 
shire.) 

The  decision  of  Judge  Gilchrist  in  the  case 
of  McDowell's  Assignee  y.  Planters'  and  Me- 
ciania'  Bank,  of  which  an  authenticated  copy 
■  produced. 

Bat  this  court  very  properly  holds  itself  en- 
tirely uncommitted  by  circuit  court  decisions. 
They  are  merely  cases  at  nisi  prius,  and  the 
matters  there  determined  are  as  open  to  dis- 
cussion as  ever. 

Mr.  Wilde  then  went  on  to  argue  that  a 
mortgaged  creditor  could  not  be  compelled  to 
prove  his  debt,  and  that  if  he  did  so,  he  would 
only  come  in  for  a  share  of  the  assets  pro  rata; 
and  then  investigated  the  jurisdiction  of  the 
district  and  circuit  courts  in  bankruptcy,  and 
the  revisory  powers  of  this  court  by  appeal  or 
prohibition  as  follows: 

In  considering  the  authority  of  the  District 
Court  exercising  summary  jurisdiction  in  cases 
of  bankruptcy,  it  will  be  most  convenient  and 
perspicuous  to  examine: 

First.  Its  exclusive  jurisdiction. 

Second.  Its  jurisdiction  concurrently  with 
the  Circuit  Court. 

Its  exclusive  jurisdiction  is  granted  by  the 
(to  section,  which  is  as  follows : 

\Mr.  Wilde  here  quoted  it  at  length.] 

To  obtain  a  distinct  idea  of  the  extent  and 
boundaries  of  the  jurisdiction  thus  granted,  It 
is  requisite  to  examine  them  under  three  dif- 
ferent aspects: 

First.  As  to  the  persons  over  whom — that  is, 
foror  against  whom — jurisdiction  is  given. 
301*]     *8econd.  As  to  the  objects,  righto, 
or  claims,  subjected  to  such  jurisdiction. 

Third.  As  to  the  modes  and  forms  of  pro- 
ceeding. 

A  careful  analysis  of  this  section  will  show: 

First,  as  to  persons: 

That  the  jurisdiction  granted  extends: 

To  the  bankrupt; 

To  the  creditors  claiming  any  debt  under  the 
bankruptcy; 

To  -the  assignee,  whether  in  office  or  removed. 

These  parties  and  each  of  them  are  author- 
ized to  sue  each  other  in  the  District  Court,  and 
to  litigate  their  respective  claims  or  pretensions 
there.  But  the  court  will  remark,  there  is  no 
jurisdiction  whatever,  granted  by  this  section, 
so  far  as  persons  are  concerned,  to  a  creditor 
who  does  not  claim  under  the  bankruptcy.  No 
jurisdiction  oyer  such  a  creditor  is  granted: 
none  is  given  for  him  or  against  him.    This 
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distinction  has  always  been  recognized  by  the 
courts  of  the  United  States  wherever  the  point 
has  been  brought  to  their  attention.  (Briggs  v. 
Stephens  Law  Rep.,  Oct.,  1844.  p.  282,  per 
Conkling,  J.;  Ex-parte  Dudley,  Penn.  Law 
Journal,  Nov.  19,  1842,  pp.  820,  821,  per  Jus- 
tice Baldwin ;  Assignees  of  McDowall  v.  Plant- 
ers' and  Mechanics  Bank,  per  Judge  Gilchrist.) 

Second.  As  to  objects,  rights,  claims,  and 
controversies,  subjected  to  the  summary  juris- 
diction of  the  District  Court  sitting  in  bank- 
ruptcy. 

The  jurisdiction  granted  by  this  section  ex- 
tends 

To  all  controversies  between  the  bankrupt 
and  any  creditor  claiming  any  debt  or  demand 
under  the  bankruptcy; 

To  all  controversies  between  such  creditor 
and  the  assignee  of  the  estate; 

To  all  controversies  between  the  assignee  and 
the  bankrupt;  and 

To  all  acts,  matters,  and  things,  to  be  done 
under  and  by  virtue  of  the  bankruptcy. 

But  your  honors  will  observe,  that  under  this 
section,  so  far  as  objects,  rights,  claims,  or  con- 
troversies are  concerned,  no  jurisdiction  is 
granted  in  controversies  between  the  assignee 
and  a  creditor  not  claiming  under  the  bank- 
ruptcy, but  claiming  adversely  to  it. 

No  jurisdiction  is  granted  in  controversies 
between  such  a  creditor  and  other  creditors 
claiming  under  the  bankruptcy. 

None  in  cases  between  a  creditor  claiming 
adversely  to  the  bankruptcy  and  the  bankrupt 
himself. 

None  where  the  acts,  matters,  and  things  are 
not  done,  or  be  done  under  and  in  virtue  of  the 
bankruptcy,  but  before  it,  independent  of  it, 
and  adversely  to  it. 

So  far,  then,  as  the  objects  of  the  District 
Court's  summary  jurisdiction  in  bankruptcy 
are  concerned,  no  such  jurisdiction  is  granted 
by  this  section  over  the  rights  or  demands  of  % 
creditor  who  claims  adversely  to  the  bank- 
ruptcy, and  not  under  it. 

•In  relation  to  such  a  creditor,  so  [*305S 
claiming  such  rights,  he  is  not  authorized  to 
sue  in  that  court  either  the  assignee  or  the  bank- 
rupt, or  the  creditors  claiming  under  the  bank- 
ruptcy; neither,  in  regard  to  such  a  creditor 
and  such  rights,  is  the  assignee  or  the  bankrupt, 
or  the  other  creditors  claiming  under  the  bank- 
ruptcy, empowered  to  sue  him  there. 

Third.  In  reference  to  the  modes  and  forms 
of  proceeding,  it  is  indisputable  that  in  the 
District  Court,  sitting  as  a  oankrupt  court,  and 
holding  jurisdiction  in  bankruptcy  under  the 
6th  ana  7th  sections,  the  proceedings  are  sum- 
mary, and  in  general  without  appeal. 

But  however  clearly  it  may  appear  that  by 
the  letter  of  the  6th  section  no  such  jurisdiction 
is  granted  for,  against,  or  over  a  creditor  claim- 
ing adversely  to  the  bankruptcy,  it  may  be  said 
cognizance  of  such  claims  somewhere  is  indis- 
pensable to  the  full  execution  of  a  uniform  sys- 
tem, and  therefore,  ex  necessitate,  it  must  be 
vested  in  some  court  of  the  United  States. 

He  who  objects  to  the  jurisdiction  of  a  court 
(it  will  be  said)  must  show  that  some  other 
court  has  jurisdiction.  We  assume  that  obli- 
gation, and  this  brings  us  to  a  like  analysis  of 
the  8th  section. 

That  section  is  as  follows: 
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"Sec.  8.  And  be  it  further  enacted,  That  the 
Circuit  Court  within  and  for  the  district  where 
the  decree  of  bankruptcy  U  passed,  shall  have 
concurrent  Jurisdiction  with  the  District  Court 
of  the  same  district  of  all  suits  at  law  and  in 
equity,  which  may  and  shall  be  brought  by  any 
assignee  of  the  bankrupt  against  any  person  or 
persons  claiming  an  adverse  interest,  or  by  such 
person  against  such  assignee,  touching  any 
property  or  rights  of  property  of  said  bank- 
rupt transferable  to,  or  vested  in,  such  assignee; 
and  no  suit  at  law  or  in  equity  shall  in  any  case 
be  maintainable  by  or  against  such  assignee,  or 
by  or  against  any  person  claiming  an  adverse 
interest,  touching  the  property  and  rights  of 
property  aforesaid,  in  any  court  whatsoever, 
unless  the  same  shall  be  brought  within  two 
years  after  the  declaration  and  decree  of  bank- 
ruptcy, or  after  the  cause  of  suit  shall  first  have 
accrued." 

With  respect  to  the  jurisdiction  granted  by 
this  section,  the  court  will  observe  it  is  concur- 
rent in  the  district  and  circuit  courts.  But 
as  some  complexity  and  confusion  are  likely  to 
arise  in  considering  the  variety  of  jurisdictions 
possessed  by  the  same  tribunal,  though  sitting 
on  different  sides,  and  proceeding  by  different 
forms,  we  will  analyze  this  section  as  to  the 
jurisdiction  thereby  granted  to  the  circuit 
courts,  with  reference  to  the  persons  for  or 
against  whom  it  is  granted,  the  subject  matters 
over  which  it  is  extended,  and  the  modes  and 
forms  of  proceeding  required  to  be  adopted. 

As  soon  as  we  shall  have  ascertained  what 
the  jurisdiction  of  the  Circuit  Court  is,  under 
the  8th  section,  it  will  be  easy  to  apply  it  to 
the  District  Court,  for  as  the  two  courts  under 
the  8th  section  have  concurrent  jurisdiction,  it 
follows  that  whatever  jurisdiction  is  granted 
303*]  *by  that  section  to  the  one  is  granted 
to  the  other.  When  the  Circuit  Court's  juris- 
diction under  it  is  known,  the  District  Court's 
jurisdiction  under  it  is  known  to  be  the  same, 
and  we  thus  arrive  at  a  clear  and  precise  con- 
ception of  the  two  district  jurisdictions,  which 
we  allege  exist  in  the  District  Court,  namely: 

1.  Its  summary  jurisdiction  as  to  parties 
claiming  under  the  bankruptcy. 

2.  Its  jurisdiction  as  a  court  of  law  and  equity, 
for  or  against  parties  claiming  adversely  to  the 
bankruptcy;  a  jurisdiction  not  summary,  but 
to  be  exercised  according  to  the  usual  modes  and 
forms  of  courts  of  chancery  or  common  law, 
according  as  the  nature  of  the  case  made,  or  the 
relief  sought,  belongs  to  the  one  or  the  other 
forum. 

Let  us  examine,  then,  the  jurisdiction  granted 
by  the  8th  section  to  the  Circuit  Court. 

1.  It  extends  to  all  suite  at  law  or  in  equity 
brought  by  an  assignee  against  any  person 
claiming  an  adverse  interest. 

2.  To  all  suits  at  law  or  in  equity  by  such 
person,  against  such  assignee,  touching  any 
property  or  rights  of  the  bankrupt. 

Thus  we  see  that  the  very  jurisdiction  over 
persons  claiming  an  adverse  interest  and  rights, 
not  arising  under  the  bankruptcy,  but  in  op- 
position to  it,  which  the  6th  section  did  not 
grant  to  the  District  Court  exercising  summary 
Jurisdiction,  has  been  granted  to  the  Circuit 
Court  by  the  8th  section,  as  a  court  of  common 
law  and  equity,  proceeding  according  to  its 
ordinary  jurisdiction  in  such  suits,  and  accord- 
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ing  to  the  usual  modes  and  forms  of  proceed 
ing  in  chancery,  where  a  chancery  remedy  w 
sought,  and  of  common  law,  where  a  common 
law  remedy  is  adequate. 

The  District  Court,  then,  as  a  court  of  sum- 
mary jurisdiction,  has  no  cognizance  of  cases 
for  or  against  persons  claiming  an  adverse  in 
terest,  but  the  Circuit  Court  has;  and  the  Cir- 
cuit Court,  as  to  such  cases,  proceeds  not  sum- 
marily, but  according  to  the  usual  modes  and 
forms  of  courts  of  common  law  or  chancery. 

Now,  the  jurisdiction  granted  to  the  District 
Court  by  the  8th  section  is  concurrent  with  that 
given  to  the  Circuit  Court  by  the  8th  section- 
that  is  to  say,  it  is  neither  "more  nor  less,  but 
precisely  the  same;  to  be  exercised  over  the 
same  parties,  in  the  same  way,  and  by  the  same 
rules  and  forms  of  proceeding. 

There  are  then  two  distinct  jurisdictions  given 
to  the  district  courts;  as  we  undertook  to  prove. 

The  one  a  summary  jurisdiction,  to  be  exer- 
cised over  all  claiming  under  the  bankruptcy, 
and  this  jurisdiction  is  exclusive.  The  other's 
formal  jurisdiction,  co-extensive  with  that  given 
to  the  Circuit  Court,  for  and  against  person* 
claiming  adversely  to  the  bankruptcy,  which 
jurisdiction  is  not  summary,  but  to  be  exer- 
cised according  to  the  usual  forms  of  common 
law  or  chancery. 

The  summary  jurisdiction  of  the  Bankrupt 
Court  may  be  admitted  *for  the  pur-  f*804 
poses  of  this  argument,  to  be  exclusive  and 
without  appeal. 

But  the  jurisdiction  granted  to  the  Circuit 
Court  over  persons  claiming  an  advene  inter- 
est, is  not  summary,  but  is  the  ordinary  juris- 
diction of  that  court  as  a  court  of  common  law 
and  chancery,  extended  over  a  new  class  of 
cases,  and  a  new  description  of  suitors,  it  is 
true,  but  to  be  exercised!  according  to  long  es- 
tablished forms;  and  as  the  only  jurisdiction 
possessed  by  the  District  Court  over  persons, 
not  parties  to  the  bankruptcy,  but  claiming  ad- 
versely to  it,  is  precisely  the  same  as  that  given 
by  the  8th  section  to  the  Circuit  Court,  it  fol- 
lows that,  when  the  District  Court  takes  cog- 
nizance of  that  class  of  cases,  its  jurisdiction  b 
to  be  exercised  according  to  the  usual  forms  of 
chancery  and  common  law,  by  bill  or  suit,  pre- 
cisely as  the  Circuit  Court  would  exercise  it. 

The  Circuit  Court  in  such  cases  cannot  de- 
cide summarily,  and  as  the  jurisdiction  of  toe 
District  Court  is  the  same,  and  no  more,  as  tn 
that  description  of  persons  and  controversies, 
the  District  Court  cannot  decide  summarily. 

To  maintain  the  opposite  doctrine,  is  to  as- 
sert that  a  concurrent  jurisdiction  may  be  dif- 
ferent, and  greater  in  the  one  court  than  the 
other,  and  that  the  formal  and  summary  juris- 
dictions of  a  court  may  be  adopted  ana  inter- 
mingled at  its  pleasure.  It  is  indisputable,  and 
conviction  results  from  a  mere  inspection  of 
the  proceedings,  that  William  Christy,  the  as- 
signee, is  proceeding  in  the  District  Court,  sit- 
ting in  bankruptcy  and  according  to  the  coarse 
of  its  summary  jurisdiction  as  a  bankrupt 
court. 

The  petition  is  so  addressed.  [P.  7  of  the  printed 
papers  attached  to  the  suggestion.]  All  the 
pleadings  and  orders  in  the  cause  are  uniform- 
ly so  entitled.  They  are  "  in  the  United  Sutei 
District  Court,  sitting  in  bankruptcy,"  pp.  7. 
18,  14,  28,  24,  25,  26,  27,  and  28. 
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Now,  where  the  relief  sought  belongs  to  the 
chancery  jurisdiction,  it  roust  be  sought  id 
Louisiana,  as  well  as  elsewhere,  in  the  courts 
of  the  United  States,  according  to  the  course 
and  forms  of  chancery  practice.  (McCuttum 
v.  Eager,  2  Howard,  68.) 

The  proceeding  of  the  assignee  is  by  petition, 
not  by  bill  in  chancery. 

The  motive  of  his  so  proceeding  is  sufficient- 
ly obvious.  If  be  can  maintain  the  jurisdic- 
tion of  the  District  Court,  exercising  summary 
jurisdiction  in  bankruptcy,  he  cuts  off  all  ap- 
peal. He  has  succeeded  in  persuading  the  Dis- 
trict Court  that  the  case  comes  under,  and  be- 
longs to  its  summary  cognizance.  A  plea  to 
the  jurisdiction  upon  the  very  ground  we  are 
arguing,  has  been  submitted  to  that  court  and 
overruled.  ( Vide  the  plea  to  the  jurisdiction,  p. 
25,  26,  of  the  printea  record  annexed  to  the 

Tstion,  and  order  overruling  it,  p.  86.) 
fine,  therefore,  it  is  manifest  that  William 
306*]  Christy,  the  assignee,  *is  proceeding  in 
the  Bankrupt  Court,  according  to  the  course  of 
its  summary  jurisdiction. 

The  plea  so  expressly  alleges,  pp.  85,  26. 

By  demurring  ore  lenvs  to  the  plea,  which  he 
is  held  to  have  done,  by  praying  judgment  of 
the  court  upon  it,  although  no  formal  demur- 
rer is  allowed  by  the  law  or  practice  of  Louisi- 
ana, be  admits  the  fact. 

And  the  court,  by  overruling  the  plea,  de- 
cide that  he  is  proceeding  in  the  court  of  bank- 
ruptcy, according  to  the  course  of  its  summary 
jurisdiction,  but  that  he  is  rightfully  and  law- 
fully proceeding  there. 

This  is  the  precise  point  we  have  attempted 
to  disprove,  and  upon  which  we  seek  the  judg- 
ment of  this  court,  in  the  form  of  an  order  for 
a  prohibition. 

Thus,  then,  we  think  we  have  sustained  the 
first  branch  of  our  argument,  namely,  that  the 
District  Court  of  the  United  8tates  for  the 
Eastern  District  of  Louisiana  is  proceeding  in 
the  case  of  William  Christy,  assignee,  against 
the  City  Bank  of  New  Orleans,  without  juris- 
diction, and  contrary  to  law,  and  in  such  man- 
ner as  to  deprive  the  City  Bank  of  an  impor- 
tant legal  right. 

This  view  is  sustained  by  the  decision  of  the 
late  Mr.  Justice  Baldwin  (Bxparte  Dudley, 
Penn.  Law  Jour.,  Nov.  19,  1843,  p.  297);  by 
Briggt  v.  Steven*  (per  Conkling,  J.,  Law  Re- 
porter, Oct.  1844.  p.  282). 

The  decision  of  Mr.  Justice  Baldwin,  in  the 
matter  of  John  Kerlin  (reported  for  the  United 
States  Gazette,  26  October,  1848). 

The  dissenting  opinion  of  Judge  Bullard,  in 
the  case  of  The  State  v.  Rosanda  (p.  28  of  the 
Printed  Documents),  in  which  it  is  understood 
Chief  Justice  Martin  agrees,  although  he  did 
not  sit  in  the  cause ;  and  the  dissenting  opinion 
of  the  same  judge  in  Bank's  case  (p.  7  of  the 
same  documents). 

Assuming,  therefore,  that  the  true  jurisdic- 
tion, in  a  case  like  the  present,  is  not  in  the 
District  Court  proceeding  summarily  by  peti- 
tion and  order,  but  in  the  United  Stales  Circuit 
Court  for  the  Eastern  District  of  Louisiana  sit- 
ting in  chancery,  or  the  District  Court  of  that 
district  having  concurrent  chancery  jurisdic- 
tion, in  cases  for  or  against  a  creditor  claiming 
adversely,  under  and  by  virtue  of  the  8th  sec- 
tion of  the  Bankrupt  Act,  in  which  suit  the  pro- 
How  abb  8.  U.  &.,  Book  11. 


ceeding  must  be  by  bill  and  answer,  according 
to  the  usual  chancery  rules  and  forms. 

We  are  next  to  show  that  in  such  a  case  an 
appeal  would  lie. 

[Mr.  Wilde  went  on  to  maintain  this  propo- 
sition, citing  many  authorities.] 

We  regard  it,  then,  as  established,  that  from 
the  summary  jurisdiction  of  the  Bankrupt 
Court  no  appeal  lies. 

That  from  the  chancery  jurisdiction,  granted 
by  the  8th  section  concurrently  to  the  circuit 
and  district  courts,  au  appeal  does  lie. 

•That  the  summary  jurisdiction  does  [*306 
not  extend  to  a  party  claiming  adversely. 

That  the  chancery  does. 

And  that  Christy,  in  resorting  to  the  sum- 
mary jurisdiction,  does  so  because  he  has  an 
evident  interest  to  deprive  the  bank  of  the 
right  of  the  appeal,  and  to  oust  this  court  of  its 
ultimate  appellate  jurisdiction. 

All  this  may  be  true,  and  yet  we  may  have 
no  redress. 

Let  us  now  inquire  if  this  court  be  compe- 
tent to  grant  us  any  remedy,  and  whether  we 
have  sought  the  proper  one. 

We  have  seen,  in  the  early  part  of  this  argu- 
ment, from  the  English  authorities,  that  in  the 
King's  Bench  this  would  be  clearly,  a  case  for  a 
prohibition. 

But  this  court,  it  has  already  been  admitted, 
does  not  possess,  in  such  cases,  an  authority 
co-extensive  with  that  of  the  King's  Bench. 

We  are  to  show 

1st.  That  the  exercise  of  such  an  authority 
is  delegated  to  it  by  the  Constitution  and  laws 
of  the  United  States;  and,  ' 

2d.  That  this  exercise  hi  necessary  to  protect 
its  appellate  jurisdiction. 

First,  then: 

Has  the  Supreme  Court  power  to  issue  writs 
of  prohibition  to  the  lower  courts  of  the  United 
States  generally,  wherever  they  exceed  their 
jurisdiction? 

The  18th  section  of  the  Judiciary  Act  of 
1789  (1  Law  U.  8.,  69),  gives  this  court  power 
to  issue  writs  of  prohibition  to  the  district 
courts,  proceeding  as  courts  of  admiralty  and 
maritime  jurisdiction,  and  writs  of  mandamus 
in  cases  warranted  by  law,  to  any  courts,  or 
persons  holding  office  under  the  United  States. 

The  14th  section  gives  power  to  issue  writs 
of  scire  facias,  habeas  corpus,  and  all  other  writs 
not  specially  provided  for  by  statute,  and 
which  may  be  necessary  for  the  exercise  of  thuir 
jurisdiction. 

Now,  the  writ  of  prohibition,  In  civil  cases 
of  common  law  and  equity  jurisdiction,  is  a 
writ  not  specially  provided  for  by  statute;  and 
we  undertake  to  show  hereafter  that  it  Is  nec- 
essary for  the  exercise  of  the  Supreme  Court's 
appellate  powers. 

The  first  objection  we  must  meet  is,  that  ex- 
press authority  being  given  to  issue  prohibitions 
in  admiralty  and  maritime  cases,  it  must  be 
presumed  there  is  no  such  authority  In  any 
other  cases:  "  expressio  unius  est  exclusio  alte- 
rius." 

But,  besides  the  argument  already  used  in 
anticipation,  that  the  writ  in  common  law  cases 
is  not  specially  provided  for  by  statute,  and 
therefore  within  the  general  powers  granted  by 
the  14th  section,  it  may  be  remarked: 

That  it  would  be  singular,  indeed,  if  it  did 
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not  lie  by  our  law,  in  all  that  large  class  of 
cases  in  which  it  does  lie  by  the  law  of  En- 
gland, and  vice  vena,  that  in  the  only  case 
where  it  has  been  sometimes  held  not  to  lie  by 
the  law  of  England,  it  does  lie  by  our  law. 
307*J  *8uch  an  anomaly  would  be  contrary 
to  the  spirit  of  our  whole  legislation,  whose 
tendency  is  to  extend  justice,  not  to  barricade 
jurisdictions. 

But  why,  then,  was  the  express  grant  of 
power  made  to  issue  prohibitions  in  admiralty 
cases?  Considered  historically,  the  answer  is 
obvious:  out  of  abundant  caution. 

At  that  period  the  jealousy  of  a  part,  and  a 
large  part,  of  the  people  towards  the  courts  of 
the  United  States,  especially  those  not  proceed- 
ing according  to  the  course  of  the  common  law, 
was  excessive. 

The  amendments  made  to  the  Constution,  and 
the  debates  of  the  time,  are  conclusive  proofs 
of  the  fact. 

The  decisions  of  Lord  Mansfield  in  Leeaux 
v.  Eden,  and  Lindo  v.  Rodney,  were  made  in 
1781  and  1782,  and  in  1789  must  have  been 
well  known  in  the  United  Slates. 

They  declared  that  a  writ  of  prohibition  did 
not  lie  from  the  courts  of  common  law  to  a 
court  of  exclusive  jurisdiction — as  the  Court  of 
Prize — although  it  was  alleged  the  goods  be- 
longed to  a  British  subject,  and  were  seized  on 
land 

This  was  certainly  quite  enough  to  alarm  a 
sensitive  jealousy;  ana  though  the  enactment 
may  not  have  covered  the  whole  ground  of  ap- 
prehension, the  fair  inference  under  all  the 
circumstances  is.  that  the  clause  in  our  act  was 
adopted  to  extend  the  remedy,  by  prohibition, 
to  cases  which  it  was  supposed  it  could  not 
reach  by  the  common  law — to  enlarge  the 
remedy,  not  to  contract  it. 

The  general  power  to  issue  all  other  writs 
necessary  to  the  exercise  of  their  jurisdiction, 
is  broad  enough  to  cover  prohibitions,  when 
used  as  an  appellate  or  revisory  process. 

[Mr.  Wilde  then  went  on  to  review  and  criti- 
cise the  cases  of  Marbury  v.  Madison.  Weston 
v.  City  Counsel  of  CliarUtton  (2  Peters,  464), 
Cohens  v.  Virginia  (6  Wheat.,  897),  and  con- 
tended that  the  authority  to  issue  a  writ  of  pro 
hibition  rested  upon  the  same  ground  as  writs 
of  mandamus  and  procedendo,  viz.,  the  necessity 
of  protecting  the  appellate  jurisdiction  of  the 
Supreme  Court.] 

If  our  distinction  between  the  summary 
bankrupt  jurisdiction  and  the  formal  chancery 
jurisdiction  of  the  District  Court  be  well  taken, 
it  follows,  that  when  the  district  judge,  sitting 
in  the  summary  court  of  bankruptcy,  usurps 
the  authority  of  the  formal  chancery  court.and 
subjects  to  the  power  persons  and  things  be- 
longing  to  the  cognizance  of  the  latter,  he  com- 
mits an  excess  of  jurisdiction. 

If  the  Associate  Justice  presiding  in  the  Cir- 
cuit Court  of  that  district,  sustains  the  District 
Court  in  that  excess.and  says,  as  he  is  supposed 
to  have  done,  that  it  is  proceeding  regularly 
and  lawfully,  when  in  truth  its  proceedings  are 
irregular  and  unlawful,  then  either  this  court 
must  have  power  to  issue  a  prohibition,  or  its 
authority  to  revise  the  proceedings  of  inferior 
tribunals,  to  confine  them  within  the  limits  of 
their  jurisdiction,  and  to  protect  their  own,  is 
so  far  completely  nullified. 
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*If  the  application  for  a  prohibition,  [*308 
therefore,  must  first  be  made  to  the  Circuit 
Court,  and  when  refused  there,  cannot  be 
brought  here  by  appeal,  or  writ  of  error,  it 
follows,  that  although  this  court  would  have 
ultimate  appellate  jurisdiction  of  this  cause,  if 
regularly  brought  and  prosecuted  according  to 
law,  on  the  chancery  side  of  that  court,  yet.  if 
irregularly  and  unlawfully  prosecuted  on  the 
bankrupt  side,  and  the  district  judge  and  cir- 
cuit judge  erroneously  sustain  it  there,  we  have 
no  redress,  and  this  tribunal  is  impotent  to 
preserve  its  own  ultimate  appellate  jurisdiction. 
In  the  language  of  Chief  Justice  Marshall:  "It 
can  neither  revise  the  judgment  of  the  inferior 
court  nor  suspend  its  proceedings."  (6  Wheat , 
897.) 

For  the  general  practice  in  prohibition,  we 
refer  the  court  to  Croueher  v.  Collins  (1  Saund., 
186,  140,  notes  1,  2.  8.  4.  and  5);  2  Chittys 
General  Practice.  855;  8  Black.  Com.,  855;  2 
Sell.  Pract.,  425.  Cases  in  Prohibition:  14 
Petersdorf Abr..  terbo  Prohibition^  Salk.,547; 
8  Mod.,  244;  6  Mod.,  79;  11  Mod..  80.  Leading 
Cases:  Leman  v.  Goulty  (3  Term  R.,  3);  Duttnt 
v.  Bobson  (1  H.  Black.,  100;  2  H.  Black. ,  100. 
107;  Leeaux  v.  Eden  (Douglass,  594):  Undo  v. 
Rodney, {Ibid. ,  618).  Pleadings  and  Forms:  6 
Wentworth's  Pleadings,  242,  804;  1  Saund .. 
186,  142. 

Mr.  Justice  Stobt  delivered  the  opinion  of 
the  court: 

This  is  the  case  of  an  application  on  behalf 
of  the  City  Bank  of  New  Orleans  to  this  court 
for  a  prohibition  to  be  issued  to  the  District 
Court  of  the  United  States  for  the  District  of 
Louisiana,  to  prohibit  it  from  further  proceed 
ingg  in  a  certain  case  in  bankruptcy  pending  in 
the  said  court  upon  the  petition  of  William 
Christy,  assigeee  of  Daniel  T.  Walden, a  bank- 
rupt. The  suggestions  for  the  writ  state  at 
large  the  whole  proceedings  before  the  District 
Court,  and  contain  allegations  of  some  other 
facts  which  either  do  no  appear  at  all  upon  the 
face  of  those  proceedings,  or  qualify  or  con- 
tradict some  of  the  statements  contained  there- 
in. So  far  as  respects  these  allegations  of  farts 
not  so  found  in  the  proceedings  of  the  District 
Court,  we  are  not  upon  the  present  occasion  at 
liberty  to  entertain  any  consideration  thereof 
for  the  purpose  of  examination  or  decision,  as 
it  would  be  an  exercise  of  original  jurisdiction 
on  the  part  of  this  court  not  confided  to  us  by 
law.  The  application  for  the  prohibition  is 
made  upon  the  ground  that  the  District  Court 
has  transcended  its  jurisdiction  in  entertaining 
those  proceedings:  and  whether  it  has  or  not 
must  depend,  not  upon  facts  stated  iehort 
the  record,  but  upon  those  stated  in  the  record. 
upon  which  the  District  Court  was  called  to 
act,  and  by  which  alone  it  could  regulate  its 
judgment.  Other  matters,  whether  going  to 
oust  the  jurisdiction  of  the  court,  or  to  estab- 
lish the  want  of  merits  in  the  case  of  the 
plaintiff,  constitute  properly  a  defense  to  the 
suit,  to  be  propounded  for  the  consideration  of 
the  District  Court  by  suitable  pleadings,  sup- 
ported by  suitable  'proofs,  and  cannot  |*309 
be  admitted  here  to  displace  the  right  of  the 
District  Court  to  entertain  the  suit. 

Let  us,  then,  see  what  is  the  nature  of  the  case 
originally  picsented  to  the  District  Court,    ll 
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k  founded  upon  a  petition  of  William  Christy, 
u  assignee  of  Daniel  T.  Walden,  a  bankrupt, 
in  which  he  states  that  the  bankrupt,  at  the 
lime  of  his  filing  his  schedule  of  property  and 
rarrendering  it  to  his  creditors,  was  in  posses- 
hoo  of  a  large  amount  of  real  estate,  described 
m  the  petition,  situate  in  the  city  of  New 
Orleans,  which  was  to  be  administered  and  dis- 
poned of  in  bankruptcy;  the  bankrupt  having 
applied  to  the  court  for  the  benefit  of  the 
Bankrupt  Act.  It  further  states  that  the  City 
Bank  of  New  Orleans, claiming  to  be  a  creditor 
of  the  bankrupt,  and  to  have  a  mortgage  on  the 
iforesaid  property,  the  said  corporation  being 
>  schedule  creditor,  being  a  party  to  the  pro- 
ceedings in  bankruptcy,  and  being  fully  aware 
of  the  pendency  of  the  same  proceedings,  did 
proceed  to  the  seizure  of  the  said  property.and 
ai  prosecute  the  said  seizure  to  a  sale  of  the 
«une  property,  the  same  being  put  up  and 
offered  for  sale  at  public  auction  by  the  sheriff 
rf  the  State  District  Court,  on  or  about  the 
27th  of  June,  1842;  and  it  was  by  the  said 
AmS  declared  to  be  struck  off  to  the  said  City 
Bunk,  notwithstanding  the  remonstrances  of 
die  said  assignee  and  his  demands  to  have  the 
aune  delivered  up  to  him  for  the  benefit  of  all 
be  creditors  of  the  bankrupt.  It  further  avers, 
fcat  the  same  property  was  illegally  offered  for 
*k,  and  that  it  is  itself  a  nullity.and  conferred 
no  title  on  the  said  City  Bank ;  that  the  sale 
m  a  fraud  upon  the  Bankrupt  Act;  that  the 
CttT  Bank  attempted  thereby  to  obtain  an  ille- 
gal preference  and  priority  over  the  other 
creditors  of  the  bankrupt,  and  that  the  prop- 
erty was  sold  at  two  thirds  only  of  its  estimated 
nfue;  that  the  City  Bank  had  never  delegated 
to  any  person  the  authority  to  bid  off  the  same 
to  the  said  bank  at  the  sale ;  and  that  the  previous 
fcnnahies  required  by  law  for  the  sale  were  not 
complied  with,  and  that  the  property  had  been 
ftegally  advertised  and  appraised.  It  further 
t*ers  that  the  bankrupt,  long  prior  to  his  bank- 
ttptcy.  was  contesting  the  debt  claimed  by  the 
taii  bank;  and  contending  that  the  said  debt 
wa  not  owing  by  him,  and  the  said  property 
Ms  not  bound  thereby.  It  further  avers  that 
tke said  debt  is  void* for  usury  on  the  part  of 
tie  said  bank  in  making  the  loan,  the  same  not 
saving  been  made  in  money,  but  that  it  was 
warred  as  at  par  in  bonds  of  the  Municipality 
Ho.  2,  which  were  then  at  depreciation  at  from 
twenty  to  twenty-five  per  cent.,  at  their  real 
torrent  market  value;  and  that  the  said  bank 
lad  no  authority  to  make  the  said  contract  or 
to  accept  or  execute  the  mortgage  given  by  the 
aukrnpt,  and  that  the  contract  and  mortgage 
•re  utterly  void,  and  should  be  so  decreed  by 
the  court. 

The  prayer  of  the  petition  is.that  the  sheriff's 
adjudication  of  the  said  property  may  be  de- 
dared  null  and  void, and  that  the  said  property 
•ay  be  adjudged  to  form  part  of  the  bank- 
KlO*]  ruptcy  and  given  up  *to  the  petitioner 
to  he  bv  him  administered  and  disposed  of  in 
•fee  said'  bankruptcy  and  according  to  law;  that 
Ac  said  debt  and  mortgage  may  be  decreed  to 
Be  null  and  void,  ana  the  estate  of  the  said 
■aakropt  discharged  from  the  payment  there- 
fa';  and  that  if  the  said  adjudication  shall  be 
■*M  valid,  and  the  debt  and  mortgage  main 
tained  by  the  court,  then  that  the  amount  of 
aVe  laid  adjudication  may  be  ordered  to  be  paid 
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over  by  the  said  bank  to  the  petitioner,  to  be 
accounted  for  and  distributed  by  him  according 
to  law  in  the  course  of  the  settlement  of  the 
bankrupt's  estate,  and  for  all  general  and  equita- 
ble relief  in  the  premises. 

To  this  petition  the  bank,  by  way  of  answer, 
pleaded  various  pleas:  1.  That  the  District 
Court  had  no  jurisdiction,  to  decide  upon  the 
premises  in  the  petition;  2.  That  the  subject 
had  already  become  res  judicata  in  two  suits  of 
D.  T.  Walden  v.  The  City  Bank,  and  The  City 
Bank  v.  JO.  T.  Walden.  in  the  State  courts, 
and  by  the  District  Court  upon  the  petition  of 
D.  T.  Walden  for  an  injunction  (not  stating  the 
nature  or  subject  matters  of  such  suits,  so  as  to 
ascertain  the  exact  matters  therein  in  contro- 
versy): 3.  That  the  petition  contained  incon- 
sistent demands,  viz. :  that  the  sale  be  set  aside, 
and  that  the  proceeds  of  the  sale  be  decreed  to 
the  petitioner;  and,  4.  That  the  mortgages  to 
the  bank  were  valid  upon  adequate  considera- 
tions; that  the  order  of  seizure  and  sale  were 
duly  granted,  and  the  sale  duly  made  with  all 
legal  formalities,  and  the  property  adjudicated 
to  the  bank;  that  the  price  of  the  adjudication 
was  retained  by  the  bank  to  satisfy  the  said 
mortgages,  and  that  the  bank  became  and  were 
the  lawful  owners  of  the  property.  The  pleas 
concluded  with  a  denial  of  all  the  allegations 
in  the  petition,  and  prayed  that  the  issues  in 
fact  involved  in  the  petition  be  tried  by  a  jury. 
It  is  unnecessary  for  us  to  consider  whether 
such  a  mode  of  pleading  is  allowable  in  any 
proceedings  in  equity,  whether  they  are  sum- 
mary or  plenary. 

Upon  this  state  of  pleadings  the  petitioner 
took  exceptions  to  the  answer  of  the  bank,  and 
three  questions  were  adjourned  into  the  Cir- 
cuit Court  for  its  decision.  To  these  questions 
the  Circuit  Court  returned  the  following  an- 
swers. [See  them  quoted  in  the  statement  of 
the  reporter.] 

Subsequently  the  assignee  filed  a  supple- 
mental or  amended  petition  in  the  District 
Court,  stating  the  matters  contained  in  the  orig- 
inal petition  more  fully  and  at  large,  with  more 
precise  averments,  and  mainly  relying  thereon ; 
and  alleging,  among  other  things,  that  the  City 
Bank  became  a  party  to  the  proceedings  in 
bankruptcy;  and  by  a  subsequent  amendment 
or  supplemental  allegation  the  assignee  averred, 
that  the  bank  became  a  party  to  the  proceed- 
ings, in  bankruptcy,  first,  by  operation  of  law, 
the  bank  being  at  the  time  of  the  bankruptcy 
mortgage  creditors  of  the  bankrupt  and  named 
in  his  schedule;  second,  by  their  own  act,  hav- 
ing filed  a  petition  in  the  court,  in  September. 
1842,  praying  that  the  demand  of  the  assignee 
•for  the  postponement  of  the  sale  of  [*3 1 X 
certain  property    be  disregarded,    that   their 

Privileges  be  recognized,  and  that  the  property 
b  sold  under  an  order  of  the  court  for  cash ; 
and  that  the  court  had  since  refused  leave  to 
the  bank  to  withdraw  and  discontinue  the  latter 
application  and  petition. 

To  the  supplemental  and  amended  petition 
the  bank  put  in  an  answer  or  plea,  denying  the 
jurisdiction  of  the  District  Court  to  take  cog- 
nizance thereof,  and  insisting  that  they  had 
never  proved  their  debt  in  bankruptcy,  but  had 
prosecuted  their  remedy  in  the  State  courts 
against  the  mortgaged  property,  relying  upon 
their  mortgage  as  a  lien  wholly  exempted  from 
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the  operation  of  the  bankruptcy  by  the  express 
terms  of  the  Bankrupt  Act;  that  the  District 
Court,  sitting  as  a  bankrupt  court,  and  holding 
summary  jurisdiction  in  matters  of  bankruptcy 
under  the  act  of, Congress,  ought  not  to  take 
cognizance  of  the  petition  and  supplemental 
petition,  inasmuch  as  all  jurisdiction  over  the 
premises  is  by  law  vested  in  and  of  right  be- 
fones  to  the  Circuit  Court  of  the  United  States 
for  "the  Eastern  District  of  Louisiana,  holding 
jurisdiction  in  equity,  and  proceeding  accord- 
ing to  the  forms  and  principles  of  chancery  as 
prescribed  by  law,  or  to  the  District  Court  of 
the  United  States,  proceeding  in  the  same  man- 
ner, and  vested  with  concurrent  jurisdiction 
over  all  suits  at  law  or  in  equity  brought  by  an 
assignee  against  any  person  claiming  an  adverse 
interest,  which  courts  are  competent  to  enter- 
tain the  suit  of  the  petitioner  and  grant  him  the 
relief  prayed  for,  if  by  law  entitled  to  the 
same,  and  not  this  court;  and  the  bank,  there- 
fore, prayed  the  said  petition  and  supplemental 
petition  to  be  dismissed  for  want  of  jurisdiction. 

The  District  Court  affirmed  its  jurisdiction, 
considering  that  the  matters  of  the  plea  had 
been  already  determined  by  the  decree  of  the 
Circuit  Court  already  referred  to,  and  overruled 
the  plea,  and  ordered  the  bank  to  answer  to 
the  merits  of  the  cause. 

It  is  at  this  stage  of  the  proceedings,  so  far 
as  the  record  before  us  enables  us  to  see,  that 
the  motion  for  the  prohibition  has  been  brought 
before  this  court  for  consideration  and  decision. 
Upon  the  argument  the  principal  questions 
which  have  been  discussed  are,  first,  what  is 
the  true  nature  and  extent  of  the  jurisdiction 
of  the  District  Court  sitting  in  bankruptcy  f 
Second,  whether  if  the  District  Court  has  ex- 
ceeded its  jurisdiction  in  the  present  case,  a 
writ  of  prohibition  lies  from  this  court  to  that 
court  to  stay  further  proceedings.  Each  of 
these  questions  is  of  great  importance,  and  the 
first  in  an  especial  manner  having  given  rise  to 
some  diversity  of  opinion  in  the  different  cir- 
cuits, and  lying  at  the  foundation  of  all  the 
proceedings  in  Dankruptcy.  is  essential  to  be 
decided  in  order  to  a  safe  and  just  administra- 
tion of  justice  under  the  Bankrupt  Act. 

In  the  first  place,  then,  as  to  the  jurisdiction 
of  the  District  Court  in  matters  of  bankruptcy. 
Independent  of  the  bankrupt  Act  of  1841,  chap. 
9,  the  district  courts  of  the  United  States  pos- 
3 1 2#]  sess  no  "equity  jurisdiction  whatsoever; 
for  the  previous  legislation  of  Congress  con- 
ferred no  such  authority  upon  them.  Whatever 
jurisdiction,  therefore,  they  now  possess,  is 
wholly  derived  from  that  act.  And,  as  we 
shall  presently  see,  the  jurisdiction  thus  con- 
ferred is  to  be  exercised  by  that  court  sum- 
marily in  the  nature  of  summary  proceedings 
in  equity. 

The  obvious  design  of  the  Bankrupt  Act  of 
1841,  chap.  0,  was  to  secure  a  prompt  and 
effectual  administration  and  settlement  of  the 
estate  of  all  bankrupts  within  a  limited  period. 
For  this  purpose  it  was  indispensable  that  an 
entire  system  adequate  to  that  end  should  be 
provided  by  Congress,  capable  of  being  worked 
out  through  the  instrumentality  of  its  own 
courts,  independently  of  all  aid  and  assistance 
from  any  other  tribunals  over  which  it  could 
exercise  no  effectual  control.  The  10th  section 
of  the  act  declares,  that  in  order  to  ensure  a 
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speedy  settlement  and  close  of  the  proceeding 
in  each  case  in  bankruptcy,  it  shall  be  the  dut 
of  the  court  to  order  and  direct  a  collection  c 
the  assets,  and  a  reduction  of  the  same  t 
money,  and  a  distribution  thereof  at  as  earl 
period  as  practicable,  consistently  with  a  do 
regard  to  the  interests  of  the  creditors,  an 
that  such  distribution  of  the  assets,  so  far  as  ca 
be  done  consistently  with  the  rights  of  thii 
persons  having  adverse  claims  thereto,  shall  t 
made  as  often  as  once  in  six  months;  and  tbt 
all  the  proceedings  in  bankruptcy  in  each  cast 
if  practicable,  shall  be  finally  adjusted,  settle* 
and  brought  to  a  close  by  the  court,  within  tw 
years  after  the  decree  declaring  the  bankruptcy 
By  another  section  of  the  act  (sec.  8)  the  a 
signee  is  vested  with  all  the  rights,  titles,  poi 
ere,  and  authorities,  to  sell,  manage,  and  di 
pose  of  the  estate  and  property  of  the  banl 
rupt,  of  every  name  and  nature,  and  to  sue  ft 
and  defend  the  same,  subject  to  the  orders  ai 
directions  of  the  court,  as  fully  as  the  bankra 
might  before  his  bankruptcy.  By  anoth 
section  (sec.  0)  all  sales,  transfers,  and  oth 
conveyances  of  the  bankrupt's  property,  at 
rights  of  property,  are  required  to  be  made  1 
the  assignee  at  such  times  and  in  such  mann 
as  shall  be  ordered  and  appointed  by  the  coo 
in  bankruptcy.  By  another  section  (sec.  1 
the  assignee  is  clothed  with  full  authority,  1 
and  under  the  order  and  direction  of  the  prop 
court  in  bankruptcy,  to  redeem  and  diachar, 
any  mortgage,  or  other  pledge  or  deposit, 
lien  upon  any  property,  real  or  personal,  i 
to  tender  a  due  performance  thereof,  and 
compound  any  debts  or  other  claims  or  seed 
ties  due  or  belonging  to  the  estate  of  the  baa 
rupt. 

From  this  brief  review  of  these  enactma 
it  is  manifest  that  the  purposes  so  essential 
the  lust  operation  of  the  bankrupt  systa 
could  scarcely  be  accomplished  except  ! 
clothing  the  courts  of  the  United  States  sitt* 
in  bankruptcy  with  the  most  ample  powers  t 
iurisdiction  to  accomplish  them :  and  h  won 
be  a  matter  of  extreme  surprise  if,  when  Qj 
gress  had  thus  required  the  end.  *they  [•SI 
should  at  the  same  time  have  withheld 
means  by  which  alone  it  could  be  successfi 
reached.  Accordingly  we  find  that  by  the 
section  of  the  act  it  u  expressly  provided 
the  District  Court  in  every  district  shall 
jurisdiction  in  all  matters  and  proceedings 
bankruptcy  arising  under  this  act,  and  « 
other  act  which  may  hereafter  be  passed  oa  1 
subject  of  bankruptcy,  the  said  jurisdiction 
be  exercised  summarily  in  the  nature  of  so 
mary  proceedings  in  equity;  and  for  this  pi 
pose  the  said  District  Court  shall  be  deeai 
always  open.  And  the  district  judge  may  i 
lourn  any  point  or  question  arising  in  any  a 
in  bankruptcy  into  the  Circuit  Court  for  1 
district,  in  his  discretion,  to  be  there  heard  i 
determined;  and  for  this  purpose  the  Ctrc 
Court  of  such  district  shall  also  be  deea 
always  open."  If  the  section  had  stopped  hi 
there  could  have  been  no  reasonable  ground 
doubt  that  it  reached  all  cases  where  the  tial 
claims,  and  property  of  the  bankrupt,  or  m 
of  his  assignee,  are  concerned,  since  they 
matters  arising  under  the  act,  and  are  aaM 
sarily  involved  in  the  due  administrate  I 
settlement  of  the  bankrupt's  estate.     In  this 
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tpect  the  language  of  the  act  seems  to  have 
teen  borrowed  from  the  language  of  the  Con- 
Mtmtion.  in  which  the  judicial  power  is  de- 
•bred  to  extend  to  cases  arising  under  the  Con- 
gantioD,  laws,  or  treaties  of  the  United  States. 
Bat  the  section  does  not  stop  here,  but  in  order 
k  avoid  all  doubt  it  goes  on  to  enumerate  cer- 
hn  specific  classes  of  cases  to  which  the  juris- 
ictioa  shall  be  deemed  to  extend,  not  by  way 
•f  limitation,  but  in  explanation  and  illustra- 
te of  the  generality  of  the  preceding  language. 
lie  section  further  declares:  "  And  the  juris- 
lotion  hereby  conferred  on  the  District  Court 

E(  extend  to  all  cases  and  controversies  in 
nruptcy  arising  between  the  bankrupt  and 
creditor  or  creditors,  who  shall  claim  any 
or  demand  under  the  bankruptcy;  to  all 
Met  and  controversies  between  such  creditor 
B  creditors  and  the  assignee  of  the  estate, 
■fcetber  in  office  or  removed ;  and  to  all  acts, 
■iters,  and  things,  to  be  done  under  and  in 
btae  of  the  bankruptcy  until  the  final  distri- 
"  n  and  settlement  of  the  estate  of  the  bank- 
and  the  close  of  the  proceedings  in  bank- 
e*ct."  This  last  clause  is  manifestly  added 
[order  to  prevent  the  force  of  any  argument 
t  the  specific  enumeration  of  the  particular 
tat  of  cases  ought  to  be  construed  as  exclud- 
_  all  others  not  enumerated,  upon  the  known 
inm, often  incorrectly  applied,erpre**t»  unius 
\miuno  aUeriw.  The  8th  section  of  the  act 
plber  illustrates  this  subject.  It  is  there  pro- 
led  "  that  the  Circuit  Court  within  and  for 
district  where  the  decree  of  bankruptcy  is 
■ed,  shall  have  concurrent  jurisdiction  with 
District  Court  of  the  same  district,  of  all 
k)  at  law  and  in  equity  which  may  and  shall 
brought  by  any  assignee  of  the  bankrupt 
(test  any  person  or  persons  claiming  an  ad- 
interest,  or  by  such  person  against  such 
*f  touching  anv  property  or  rights  of 
Bperty  of  such  bankrupt  transferable  to  or 
14*]  vested  in  such  'assignee."  Now,  this 
e  certainly  supposes  either  that  the  Dis- 
Coort,  in  virtue  of  the  6th  section  above 
ed,  is  already  in  full  possession  of  the  juris- 
Hoa,  in  the  class  of  cases  here  mentioned.at 
It  to  far  as  they  are  of  an  equitable  nature, 
"  then  confers  the  like  concurrent  jurisdic- 
on  the  Circuit  Court,  or  it  intends  to  con- 
ton  both  courts  a  co  extensive  authority  over 
It  very  class  of  cases,  and  thereby  demon- 
Met  that  Congress  did  not  intend  to  limit  the 
Miction  of  the  District  Court  to  the  classes 
specifically  enumerated  in  the  sixth 
but  to  bring  within  its  reach  all  ad- 
m  claims.  Of  course,  in  whichever  court 
at  adverse  suit  should  be  first  brought,  that 
aid  give  such  court  full  jurisdiction  thereof, 
the  exclusion  of  the  other,  but  in  no  shape 
■soever  can  this  clause  be  construed  other- 
to  abridge  the  exclusive  jurisdiction  of  the 
Met  Court  over  all  other  "  matters  and  pro- 
ags  in  bankruptcy  arising  under  the  act," 
er  "  all  acts,  and  matters  and  things  to  be 
under  and  in  virtue  of  the  bankruptcy." 
Its  ground  urged  in  the  declinatory  plea  of 
bank  to  the  supplemental  petition,  and  also 
argument  here,  is,  that  the  District  Court 
have  bad  jurisdiction  in  equity  over  the 
ease,  if  the  suit  had  been  by  a  formal 
other  plenary  proceedings  according  to 
course  of  such  suits  in  the  Circuit 
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Court,  but  that  it  has  no  right  to  sustain  the 
suit  in  its  present  form  of  a  summary  proceed- 
ing in  equity.  Now,  without  stopping  to  con- 
sider whether  the  petition  of  the  assignee  in 
the  present  case  is  not  in  substance,  and  for  all 
useful  purposes,  a  bill  in  equity,  it  is  clear 
that  the  suggestion  has  no  foundation  what- 
soever in  the  language  or  objects  of  the  6th 
or  8th  sectioas  oT  the  Bankrupt  Act.  There 
is  no  provision  in  the  former  section  authoriz- 
ing or  requiring  the  District  Court  to  proceed  in 
equity  otherwise  than  "  summarily  in  the  nat- 
ure of  summary  proceedings  in  equity;"  and 
that  court  is  by  the  same  section  clothed  with 
full  power  and  authority,  and  indeed  it  is  made 
its  duty,  "from  time  to  time  to  prescribe  suita- 
ble rules,  and  regulations,  and  forms  of  pro- 
ceedings, in  all  matters  in  bankruptcy,"  sub- 
ject to  the  revision  of  the  Circuit  Court:  and  it 
is  added:  "  And  in  all  such  rules,  and  regula- 
tions, and  forms,  il  shall  be  the  duty  of  the 
said  courts  to  make  them  as  simple  and  brief 
as  practicable,  to  the  end  to  avoid  all  unneces- 
sary expenses,  and  to  facilitate  the  use  thereof 
by  "  the  public  at  large."  If  any  inference  is 
to  be  drawn  from  this  language,  it  is,  not  that 
the  District  Court  should  in  any  case  proceed 
by  plenary  proceedings  in  equity  in  cases  of 
bankruptcy,  but  that  the  Circuit  Court  should, 
by  the  interposition  of  its  revising  power,  aid 
in  the  suppression  of  any  such  plenary  pro- 
ceedings if  they  should  be  attempted  therein. 
The  manifest  object  of  the  act  was  to  provide 
speedy  proceedings,  and  the  ascertainment  and 
adjustment  of  all  claims  and  rights  in  favor  of 
or  against  the  bankrupt's  estate,  in  the  most  ex- 
peditious manner,  'consistent  with  jus-  [*315 
tice  and  equity,  without  being  retarded  or  ob- 
structed by  formal  proceedings,  according  to 
the  general  course  of  equity  practice,  which 
had  nothing  to  do  with  the  merits. 

Another  ground  of  objection  insisted  on  in 
the  argument  is,  that  the  language  of  the  6th 
section,  where  it  refers  to  "any  creditor,  or 
creditors,  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy,"  is  exclusively  limited 
to  such  creditors  as  come  in  and  prove  their 
debts  under  the  bankruptcy,  and  does  not  apply 
to  creditors  who  claim  adversely  thereto.  If 
this  argument  were  well  founded,  it  would  be 
sufficient  to  say,  that  the  case  would  then  fall 
within  the  concurrent  jurisdiction  given  by  the 
8th  section  already  cited,  and  therefore  not  avail 
for  the  City  Bank.  But  we  do  not  so  interpret 
the  language.  When  creditors  are  spoken  of 
"who  claim  a  debt  or  demand  under  the  bank- 
ruptcy," we  understand  the  meaning  to  be  that 
they  are  creditors  of  the  bankrupt,  and  that 
their  debts  constitute  present  subsisting  claims 
upon  the  bankrupt's  estate,  unextinguished  in 
fact  or  in  law,  and  capable  of  being  asserted 
under  the  bankruptcy  in  any  manner  and  form 
which  the  creditors  might  elect,  whether  they 
have  a  security  by  way  of  pledge  or  mortgage 
therefor  or  not.  If  they  have  a  pledge  or  mort- 
gage therefor,  they  may  apply  to  the  court  to 
have  the  same  sold,  and  the  proceeds  thereof 
applied  towards  the  payment  of  their  debts  pro 
tanto,  and  to  prove  for  the  residue;  or,  on  the 
other  hand,  the  assignee  may  contest  their 
claims  in  the  court  or  seek  to  ascertain  the  true 
amount  thereof,  and  have  the  residue  of  the 
property,  after  satisfying  their  claims,  applied 
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for  the  benefit  of  the  other  creditors.  Still,  the 
debts  or  demands  are  in  either  view  debts  or 
demands  under  the  bankruptcy,  and  they  are 
required  by  the  Bankrupt  Act  to  be  included  by 
the  bankrupt  in  the  list  of  the  debts  due  to  his 
creditors  when  he  applies  for  the  benefit  of  the 
act;  so  that  there  is  nothing  in  the  language  or 
intent  of  the  6th  section  to  justify  the  con- 
clusion which  the  argument  seeks  to  arrive  at. 
The  Sth  section  of  the  Bankrupt  Act  is  framed 
diverto  intuitu.  It  does  not  speak  of  creditors 
who  shall  claim  any  debt  or  demand  .under  the 
bankruptcy,  but  it  uses  other  qualifying  lan- 
guage. The  words  are:  "All  creditors  coming 
in  and  proving  their  debts  under  such  bank- 
ruptcy in  the  manner  hereinafter  prescribed,  the 
same  being  bona  fide  debts,  shall  be  entitled  to 
share  in  the  bankrupt's  property  and  effects  pro 
rata,  &c. ;  and  no  creditor  or  other  person  com- 
ing in  or  proving  his  debt  or  other  claim,  shall 
be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor,  but  shall  be  deemed  thereby  to 
have  waived  all  right  of  action  and  suit  against 
such  bankrupt."  But  this  provision  by  no 
means  interferes  with  the  right  of  any  creditor 
to  proceed  against  the  assignee  under  the  bank- 
ruptcy to  have  the  benefit  of  any  mortgage, 
pledge,  or  other  security,  pro  tanto  for  his  debt, 
if  he  elects  so  to  do,  or  with  the  rights  of  the 
316*]  assignee  to  redeem  the  "same,  or  other- 
wise to  contest  the  validity  of  the  debt  or  secu- 
rity under  the  bankruptcy. 

It  is  also  suggested  that  the  proviso  of  the  2d 
section  of  the  act  declares,  "That  nothing  in 
this  act  shall  be  construed  to  annul,  destroy,  or 
impair  any  lawful  rights  of  married  women  or 
minors,  or  any  liens,  mortgages,  or  other  secu- 
rities on  property,  real  or  personal,  which  may 
be  vahd  by  the  laws  of  the  States  respectively, 
and  which  may  not  be  inconsistent  with  the 
provisions  of  the  2d  and  Sth  wections  of  this  act ;" 
and  that  thereby  such  liens,  mortgages,  and  oth- 
er securities  are  saved  from  the  operation  of  the 
Bankrupt  Act,  and  by  inference  from  the  juris- 
diction of  the  District  Court.  But  we  are  of 
opinion  that  the  inference  thus  attempted  to  be 
drawn,  is  not  justified  by  the  premises.  There 
is  no  doubt  that  the  liens,  mortgages,  or  other 
securities  within  the  purview  of  this  proviso,  so 
far  as  they  are  valid  by  the  State  laws,  are  not 
to  be  annulled,  destroyed,  or  impaired  under 
the  proceedings  in  bankruptcy;  but  they  are  to 
be  held  of  equal  obligation  and  validity  in  the 
courts  of  the  United  States  as  they  would  be  in 
the  State  courts.  The  District  Court,  sitting  in 
bankruptcy,  is  bound  to  respect  and  protect 
them.  But  this  does  not  and  cannot  interfere 
with  the  jurisdiction  and  right  of  the  District 
Court  to  inquire  into  and  ascertain  the  validity 
and  extent  of  such  liens,  mortgages,  and  other 
securities,  and  to  grant  the  same  remedial  jus- 
tice and  relief  to  all  the  parties  interested  there- 
in as  the  State  courts  might  or  ought  to  grant. 
If  the  argument  has  any  force,  it  would  go 
equally  to  establish,  that  no  court  of  the  United 
States,  neither  the  Circuit  Court,  nor  the  Dis- 
trict Court,  could  entertain  any  jurisdiction  over 
any  such  cases,  but  that  they  exclusively  be- 
long to  the  jurisdiction  of  the  State  courts. 
Such  a  conclusion  would  be  at  war  with  the 
whole  theory  and  practice  under  the  judicial 
power  given  by  the  Constitution  and  laws  of 
the  United  States.  The  rights  and  the  remedies 
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in  such  cases  are  entirely  distinct.  While  tb 
former  are  to  be  fully  recognized  in  all  court* 
the  latter  belong  to  the  Uxjori,  and  are  withii 
the  competency  of  the  national  courts  equal! 
with  the  State  courts. 

Let  us  sift  this  argument  a  little  more  in  d< 
tail.  The  8th  section  of  the  Bankrupt  Act  (a 
we  have  already  seen)  confers  on  the  Circu 
Court  concurrent  jurisdiction  with  the  Distrk 
Court  of  all  suits  at  law  and  in  equity  brougi 
by  the  assignee  against  any  person  claiming  a 
adverse  interest,  and  «  converta  by  such  perso 
against  the  assignee.  Now,  the  argument  i 
the  bar  supposes,  that  a  creditor  having  an 
lien,  mortgage,  or  other  security,  falls  withi 
the  category  here  described  as  having  an  n< 
verse  interest.  Assuming  this  to  be  true  (o 
which  we  give  no  opinion,  and  the  clause  ce 
tainly  does  include  persons  claiming  by  thi< 
paramount  and  not  under  the  bankrupt),  sti 
it  must  be  admitted  that,  under  the  8th  sectioi 
a  bill  in  equity  may  be  brought  by  or  again 
such  creditor  in  the  Circuit  Court  to  redeem  < 
foreclose,  or  to  enforce,  or  to  set  *aside[*31 
such  a  lien,  mortgage,  or  other  security.  If 
can  be,  then  the  Hen,  mortgage,  or  other  sec 
rity,  is  not  saved  from  the  cognizance  of  tl 
Circuit  Court  having  jurisdiction  in  bankrur, 
cy,  but  the  most  ample  remedies  lie  there ;  at 
although  the  rights  of  such  creditors  are  to  1 
protected,  they  are  subject  to  the  entire  exan 
nation  and  decision  of  the  court  as  much 
they  would  be  if  brought  before  the  court 
the  exercise  of  its  ordinary  jurisdiction.  1 
then,  the  jurisdiction  over  such  liens,  mot 
gages,  and  securities  exists  in  the  Circuit  Coni 
it  follows  from  the  very  words  of  the  Bank™ 
Act,  that  the  District  Court  has  a  concum 
jurisdiction  to  the  same  extent  and  with  t 
same  powers. 

But  it  is  objected  that  the  jurisdiction  of  t 
District  Court  is  summary  in  equity  and  wil 
out  appeal  to  any  higher  court.  This  we  rvt 
ily  admit.  But  this  was  a  matter  for  the  c<j 
sideration  of  Congress  in  framing  the  act.  O 
gress  possess  the  sole  right  to  say  what  en 
be  the  forms  of  proceedings,  either  in  equity 
at  law.  in  the  courts  of  the  United  States;  a 
in  what  cases  an  appeal  shall  be  allowed  or  o 
It  is  a  matter  of  sound  discretion,  and  to  bet 
ercised  by  Congress  in  such  a  manner  as  sh 
in  their  judgment  best  promote  the  public  a 
venience  and  the  true  interests  of  the  citizei 
Because  the  proceedings  are  to  be  in  the  nati 
of  summary  proceedings  in  equity,  it  by 
means  fellows  that  they  are  not  entirely  oo 
sistent  with  the  principles  of  justice  and  ads 
ed  to  promote  the  interest  as  well  as  the  « 
venience  of  all  suitors.  Because  there  is  noi 
peal  given,  it  by  no  means  follows  that  the 
risdictionis  either  oppressive  or  dangerous.  1 
appeal  lies  from  the'  judgments  either  of  I 
District  or  Circuit  Court  in  criminal  cases:  a 
yet  within  the  cognizance  of  one  or  both 
those  courts  are  all  crimes  and  offenses  sgaij 
the  United  States,  from  those  which  are  cap] 
down  to  the  lowest  misdemeanors,  affecting  i 
liberty  and  the  property  of  the  citizens.  A 
yet  there  can  be  no  doubt  that  this  denial 
appellate  jurisdiction  is  founded  in  a  wise  n 
tective  public  policy.  The  same  reasoni 
would  apply  to  the  appellate  jurisdiction  fr 
the  decrees  and  judgments  of  the  Circuit  Coil 
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•which  are  limited  to  cases  above  $3,000,  and 
cases  below  that  sum  embrace  a  large  propor- 
tion of  the  business  of  that  court. 

But.  in  the  present  instance,  the  public  policy 
of  confiding  the  whole  jurisdiction  to  the  Dis- 
trict Court  without  appeal  in  ordinary  cases 
requires  no  elaborate  argument  for  its  vindica- 
tion. The  district  judges  are  presumed  to  be 
entirely  competent  to  all  the  duties  imposed 
upon  them  by  the  Bankrupt  Act.  In  cases  of 
doubt  or  difficulty,  the  judges  have  full  author- 
ity given  to  them  to  adjourn  anv  questions  into 
the  Circuit  Court  for  a  final  decision.  That 
very  course  was  adopted  in  the  present  case. 
In  the  next  place,  in  one  class  of  cases,  that  of 
adverse  interests  between  the  assignee  and 
third  persons,  either  party  is  at  liberty  to  in- 
stitute original  proceedings  in  the  Circuit  Court, 
if  a  prior  suit  has  not  been  brought  therefor 
318*]  *in  the  District  Court.  So  that  here 
the  act  has  afforded  effectual  means  to  have 
the  aid  and  assistance  of  the  judge  of  the  Cir- 
cuit Court,  wherever  it  may  seem  to  be  either 
expedient  or  necessary  to  resolve  any  questions 
of  importance  or  difficulty,  and  it  has  also 
secured  to  parties  having  an  adverse  interest  a 
right  at  their  election  to  proceed  in  the  District 
or  the  Circuit  Court  for  any  remedial  justice 
which  their  case  may  require.  On  the  other 
hand  the  avowed  poljpy  of  the  Bankrupt  Act. 
that  of  ensuring  a  speedy  administration  and 
distribution  of  the  bankrupt's  effects,  would 
{as  has  been  already  suggested)  be  greatly  re- 
tarded, if  not  utterly  defeated  by  the  delays 
necessarily  incident  to  regular  and  plenary 
proceedings  In  equity  in  the  District  Gourt,  or 
by  allowing  appeals  from  the  District  Court  to 
the  Circuit  Court  in  all  matters  arising  under 
the  bankruptcy. 

It  is  further  objected  that,  if  the  jurisdiction 
of  the  District  Court  is  as  broad  and  compre- 
hensive as  the  terms  of  the  act  justify  ac- 
cording to  the  interpretation  here  insisted  on, 
it  operates  or  may  operate  to  suspend  or  con- 
trol all  proceedings  in  the  State  courts  either 
then  pending  or  thereafter  to  be  brought  by 
any  creditor  or  person  having  any  adverse  in- 
terest to  enforce  his  rights  or  obtain  remedial 
redress  against  the  bankrupt  or  his  assets  after 
the  bankruptcy.  We  entertain  no  doubt  that, 
under  the  provisions  of  the  6th  section  of  the 
act,  the  District  Court  does  possess  full  juris- 
diction to  suspend  or  control  such  proceedings 
in  the  State  courts,  not  by  acting  on  the  courts, 
over  which  it  possesses  no  authority;  bufhy 
acting  on  the  parties  through  the  instrumen- 
tality of  an  injunction  or  other  remedial  pro- 
ceedings in  equity  upon  due  application  made 
by  the  assignee  and  a  proper  case  being  laid  be- 
fore the  court  requiring  such  interference. 
Such  a  course  is  very  familiar  in  courts  of  chan- 
cery, in  cases  were  a  creditor's  bill  is  filed  for 
the  administration  of  the  estate  of  a  deceased 
person,  and  it  becomes  necessary  or  proper  to 
take  the  whole  assets  into  the  hands  of  the 
courts  for  the  purpose  of  collecting  and  mar- 
shaling the  assets,  ascertaining  and  adjusting 
conflicting  priorities  and  claims,  and  accom- 
plishing a  due  and  equitable  distribution  among 
all  the  parties  m  interest  in  the  estate.  Similar 
proceedings  have  been  instituted  in  England  in 
eases  of  bankruptcy;  and  they  were  without 
doubt  in  the  contemplation  of  Congress  as  in- 
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dispensable  to  the  practical  working  of  the 
bankrupt  system.  But  because  the  District 
Court  does  possess  such  a  jurisdiction  under 
the  act,  there  is  nothing  in  the  act  which  re- 
quires that  it  should  in  all  cases  be  absolutely 
exercised.  On  the  contrary,  where  suits  are 
pending  in  the  State  courts,  and  there  is  noth- 
ing in  them  which  requires  the  equitable  inter- 
ference of  the  District  Court  to  prevent  any 
mischief  or  wrong  to  other  creditors  under  the 
bankruptcy,  or  any  waste  or  misapplication  of 
the  assets,  the  parties  may  well  be  permitted  to 
proceed  in  such  suits  and  consummate  them  by 
proper  decrees  and  judgments,  especially  where 
there  is  no  suggestion  of  any  fraud  or  injustice 
on  the  part  of  the  plaintiffs  in  those  suits. 
•The  act  itself  contemplates  that  such  [*3 1 9 
suits  may  be  prosecuted  and  further  proceed- 
ings had  in  the  State  courts;  for  the  assignee 
is  hy  the  3d  section  authorized  to  sue  for  and 
defend  the  property  vested  In  him  under  the 
bankruptcy,  "subject  to  the  orders  and  direc- 
tions of  the  District  Court,"  and  all  suits  at 
law  and  in  equity  then  pending  in  which  such 
bankrupt  is  a  party,  may  be  prosecuted  and 
defended  by  such  assignee  to  its  final  conclusion 
in  the  same  way  and  manner  and  with  the  same 
effect  as  they  might  have  been  by  the  bank- 
rupt." So  that  here  the  prosecution  or  defense 
of  any  such  suits  in  the  State  courts  is  obviously 
intended  to  be  placed  under  the  discretionary 
authority  of  the  District  Court.  And  In  point 
of  fact,  as  we"  all  know,  very  few,  compara- 
tively speaking,  of  the  numerous  suits  pending 
in  the  State  courts  at  the  time  of  the  bank- 
ruptcy ever  have  been  interfered  with,  and 
never,  unless  some  equity  intervened  which  re- 
quired the  interposition  of  the  District  Court  to 
sustain  or  protect  it.  i 

It  would  be  easy  to  put  cases  in  which  the 
exercise  of  this  authority  may  be  indispensable 
on  the  part  of  the  District  Court,  to  prevent 
irreparable  injury,  or  loss,  or  waste,  of  the 
assets,  without  adverting  to  the  case  at  bar, 
where,  upon  the  allegations  in  the  petition  and 
supplemental  petition,  the  creditors  of  the 
bankrupt  are  attempting  to  enforce  a  mortgage 
asserted  to  be  illegal  and  invalid,  and  to  pro- 
cure a  forced  sale  of  the  property  by  the  sheriff, 
in  an  illegal  and  irregular  manner,  thereby 
sacrificing  the  interest  of  the  other  creditors 
under  the  bankruptcy.  Let  us  put  the  case  of 
numerous  suits  pending,  or  to  be  brought  in 
the  State  courts,  upon  different  mortgages,  by 
the  mortgagees,  upon  various  tracts  of  land  and 
other  property,  some  of  the  mortgages  being 
upon  the  whole  of  the  tracts  of  land  or  other 
property;  some  upon  a  part  only  thereof:  some 
of  them  involving  a  conflict  of  independent 
titles;  some  of  them  involving  questions  as  to 
the  extinguishment,  or  satisfaction,  or  va- 
lidity, of  the  debts;  and  some  of  them  involv- 
ing very  doubtful  questions  as  to  the  con- 
struction of  the  terms  and  extent  of  the 
conveyances.  If  all  such  suits  may  be  brought 
by  the  separate  mortgagees,  in  the  different 
State  tribunals,  and  the  mortgagees  cannot  be 
compelled  to  join  in,  or  to  be  made  parties  de- 
fendant to  one  single  bill  (as  is  certainly  the 
case  in  those  States  where  general  equity  juris- 
diction is  not  given  to  the  State  courts),  it  is 
most  obvious  that,  as  each  of  the  State  tribunals 
may  or  must  proceed  upon  the  single  case  only 
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before  it,  the  most  conflicting  decisions  may  be 
made,  and  gross  and  irreparable  injustice  may 
be  done  to  the  other  mortgagees,  as  well  as  to 
the  general  creditors  under  the  bankruptcy. 
All  this,  however,  is  completely  avoided,  by 
bringing  the  whole  matters  in  controversy  be- 
tween all  the  mortgagees  before  the  District  or 
Circuit  Court,  making  them  all  parties  to  the 
summary  proceedings  in  equity,  and  thus  en- 
abling the  court  to  marshal  the  rights,  and 
Erionties,  and  claims,  of  all  the  parties,  and 
y  a  sale  and  other  proper  proceedings,  after 
320*]  satisfying  *the  just  claims  of  all  the 
mortgagees,  applying  the  residue  of  the  assets, 
if  any,  for  the  benefit  of  the  general  ci  editors. 
Similar  considerations  would  apply  to  other 
liens  and  securities,  held  by  different  parties  in 
the  same  property,  or  furnishing  grounds  of 
conflict  and  controversy  as  to  their  respective 
rights  and  claims. 

Besides,  how  is  the  bankrupt  court  or  the 
assignee,  in  a  great  variety  of  cases  of  liens, 
mortgages,  and  other  securities,  to  ascertain  the 
just  and  full  amount  thereof  after  the  deduc- 
tion of  all  payments  and  equitable  set-offs,  un- 
less it  can  entertain  a  suit  in  equity,  for  a  dis- 
covery of  the  debts,  and  payments,  and  set-offs, 
and  grant  suitable  relief  in  the  premises?  The 
bankrupt  is  not,  in  his  schedule,  bound  to  spec- 
ify them;  and  if  he  did,  num.  eonsUU  that  the 
other  parties  would  admit  their  correctness,  or 
that  the  general  creditors  would  admit  their 
validity  and  amount.  The  11th  section  of  the 
act  gives  the  assignee  full  power  and  authority, 
by  and  under  the  order  and  direction  of  the 
proper  court  in  bankruptcy,  to  redeem  and  dis- 
charge any  mortgage  or  other  pledge,  or  de- 
posit, or  lien,  upon  any  property,  and  to  tender 
a  due  performance  of  the  conditions  thereof. 
But  how  can  this  be  effectually  done,  unless 
the  Bankrupt  Court  and  assignee  can,  by  pro- 
ceedings in  that  very  court,  ascertain  what  is 
the  amount  of  such  mortgage,  or  pledge,  or  de- 
posit, or  lien,  and  what  acts  are  to  be  done  as 
a  performance  of  the  mortgage,  or  pledge,  or 
deposit,  through  the  instrumentality  of  a  suit 
in  the  nature  of  a  summary  proceeding  in  equity 
for  a  discovery  and  relief?  If  we  are  told  that 
resort  may  be  had  to  the  State  courts  for  re- 
dress, one  answer  is,  that  in  some  of  the  States 
no  adequate  jurisdiction  exists  in  the  State 
courts,  since  they  are  not  clothed  with  general 
jurisdiction  in  equity.  But  a  stronger  and  more 
conclusive  answer  is,  that  Congress  did  not  in- 
tend to  trust  the  working  of  the  bankrupt  sys- 
tem solely  to  the  State  courts  of  twenty-six 
States,  which  were  independent  of  any  control 
by  the  general  government,  and  were  under 
no  obligations  to  carry  the  system  into  effect. 
The  judicial  power  of  the  United  States  is,  by 
the  Constitution,  competent  to  all  such  pur- 
poses; and  Congress,  by.  the  act,  intended  to 
secure  the  complete  administration  of  the  whole 
system  iu  its  own  courts,  as  it  constitutionally 
might  do. 

Let  us  look  at  another  provision  of  the  act 
already  referred  to,  which  declares,  "that  in 
order  to  insure  a  speedy  settlement  and  close  of 
the  proceedings  in  each  case  in  bankruptcy,  it 
shall  be  the  duty  of  the  court  to  order  and  di- 
rect a  collection  of  the  assets,  and  a  reduction 
of  the  same  to  money,  and  a  distribution 
thereof,  at  as  early  periods  as  practicable." 
(51 « 


Now,  here  again,  it  may  be  repeated,  that  the 
end  is  required,  and  can  it  be  doubled  that 
adequate  means  to  accomplish  the  end  are  in- 
tended to  be  given?  Construing  the  language 
of  the  6th  section  as  we  construe  it,  adequate 
means  are  given;  construing  it  the  other  way, 
and  it  excludes  the  jurisdiction,  if  not  of  the 
whole  subject,  at  least  of  the  moat  important 
parts  of  "the  system,  and  they  are  left  [*321 
solely  to  the  cognizance  of  the  tribunals  of 
twenty-six  different  States,  no  one  of  which  is- 
bound  by  the  acts  of  the  others,  or  is  under 
the  control  of  the  national  courts.  If  it  be  ad- 
mitted (what  cannot  well  be  denied)  that  the 
District  Court  may  order  a  sale  of  the  property 
of  the  bankrupt,  under  this  section,  how  can 
that  sale  be  made  safe  to  the  purchasers,  until 
all  claims  thereon  have  been  ascertained  and 
adjusted?  How  can  any  distribution  of  the 
assets  be  made  until  all  such  claims  are  defin- 
itively liquidated?  How  can  the  proceedings  be 
brought  to  a  close  at  all,  far  less  within  the 
two  years,  unless  all  parties  claiming  an  inter- 
est, adverse  or  otherwise,  can  be  brought  before 
the  Bankrupt  Court,  to  assert  and  maintain 
them?  Besides,  independently  of  the  delays- 
which  must  necessarily  be  incident  to  a  resort 
to  State  tribunals  to  adjust  the  matters  and 
rights  affected  by  or  arising  in  bankruptcy, 
considering  the  vast  nuifiber  of  cases  pending 
in  those  courts,  in  the  due  administration  of 
their  own  jurisprudence  and  laws,  there  could 
hardly  fail  to  be  a  conflict  in  the  decisions,  as 
to  the  priority  and  extent  of  the  various  claims- 
of  the  creditors,  pursuing  their  remedies  therein 
in  distinct' and  independent  suits,  and  perhaps, 
also,  in  different  State  tribunals  of  coordinate- 
jurisdiction.  These  are  but  a  few  of  the  cases 
which  may  be  put  to  show  the  propriety,  nay, 
the  necessity,  of  the  jurisdiction  of  the  District 
Court  to  the  full  extent  of  reaching  all  cases 
arising  out  of  the  Bankrupt  Act. 

The  truth  is  (as  has  been  already  asserted) 
that  in  no  other  way  could  the  bankrupt  system 
be  put  into  operation,  without  interminable 
doubts,  controversies,  embarrassments,  and  dif- 
ficulties, or  in  such  a  manner  as  to  achieve  the 
true  end  and  design  thereof.  Its  success  was- 
dependent  upon  the  national  machinery  being 
made  adequate  to  all  the  exigencies  of  the  act 
Prompt  and  ready  action,  without  heavy  charge* 
or  expenses,  could  be  safely  relied  on,  when 
the  whole  jurisdiction  was  confided  to  a  single 
court,  in  the  collection  of  the  assets;  in  the  as- 
certainment and  liquidation  of  the  liens  and 
other  specific  claims  thereon;  in  adjusting  the 
various  priorities  and  conflicting  interests;  in 
marshaling  the  different  funds  and  assets;  in 
directing  the  sales  at  such  times  and  in  such  a 
manner  as  should  best  subserve  the  interests  of 
all  concerned;  in  preventing,  by  injunction  or 
otherwise,  any  particular  creditor  or  person, 
having  an  adverse  interest,  from  obtaining  an 
unjust  and  inequitable  preference  over  the 
general  creditors,  by  an  improper  use  of  his 
rights  or  his  remedies  in  the  State  tribunals;  and 
finally,  in  making  a  due  distribution  of  the  as- 
sets.and  bringing  to  a  close,  within  a  reasonable 
time,  the  whole  proceedings  in  bankruptcy. 
Sound  policy,  therefore,  and  a  just  regard  to 
public  as  well  as  private  interests,  manifestly 
dictated  to  Congress  the  propriety  of  vesting  ia 
the  District  Court  full  and  complete  juriadic- 
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turn  orer  all  cases  arising,  or  acts  done,  or  mat- 
ten  involved,  in  the  duo  administration  and 
Jul  settlement  of  the  bankrupt's  estate;  and  it 
is  accordingly,  in  our  judgment,  designedly 
322*] 'given  by  the  6th  section  of  the  act.  In 
this  new  of  the  matter,  the  District  Court  has 
Mt  exceeded  its  jurisdiction  in  entertaining  the 
present  suit,  but  it  has  full  power  and  author- 
ity to  proceed  to  the  due  adjudication  thereof 
»fco  its  merits. 

This  new  of  the  subject  disposes,  also,  of  the 
other  questions  made  at  the  bar,  whether  this 
crart  bis  jurisdiction  to  issue  a  writ  of  prohibi- 
Hon  to  the  District  Court  in  cases  in  bankruptcy, 
If  it  oh  exceeded  its  proper  jurisdiction.  As  the 
District  Court  has  not  exceeded  its  jurisdiction 
hi  the  present  case,  the  a  uestion  is  not  absolutely 
accessary  to  be  decided.  But  it  may  be  prop- 
er to  s»y,  as  the  point  has  been  fully  argued, 
that  we  possess  no  revising  power  over  the  de- 
cries of  the  District  Court  sitting  in  bankruptcy ; 
that  the  District  Court,  in  the  present  case,  has 
ut  Interfered  with,  or  in  any  manner  evaded 
»  obstructed,  the  appellate  authority  of  this 
court,  by  entertaining  the  present  writ;  and 
that  we  know  of  no  case  where  this  court  is 
•othorixed  to  issue  a  writ  of  prohibition  to  the 
District  Court,  except  in  the  cases  expressly 
ponded  for  by  the  13th  section  of  the  Judici- 
ary Act  of  1789,  chap.  20,  that  is  to  say,  where 
the  district  courts  are  "proceeding  as  courts 
of  admiralty  and  maritime  jurisdiction." 

rpn  the  whole,  the  motion  for  a  writ  of  pro- 
wm  is  overruled. 

Xr.  Justice  C atbon  : 

By  the  14th  section  of  the  Judiciary  Act  this 
court  has  power  to  issue  writs  proper  and  neces- 
•ry  for  the  exercise  of  its  jurisdiction ;  having 
no  jurisdiction  in  any  given  case,  it  can  issue 
so  writ:  that  it  has  none  to  revise  the  proceed- 
ings of »  bankrupt  court  is  our  unanimous  opin- 
io. So  far  we  adjudge;  and  in  this  I  concur. 
for  further  views  why  the  prohibition  cannot 
sot,  I  refer  to  the  conclusion  of  the  principal 
opinion.  But  a  majority  of  my  brethren  see 
f>per  to  go  further,  and  express  their  views 
*  large  on  the  jurisdiction  of  the  Bankrupt 
Coon.  In  this  course  I  cannot  concur;  perhaps 
« the  result  of  timidity  growing  out  of  long 
"abashed  judicial  habits  in  courts  of  error 
ctewhere,  never  to  hazard  an  opinion  where 
JO  case  wis  before  the  court,  and  when  that 
'pinion  might  be  justly  arraigned  as  extrajudi- 
cial *nd  a  mere  dictum  by  courts  and  lawyers ; 
fcpMtly  disregarded  while  I  was  living,  and 
•test  certainly  be  denounced  as  undue  assump- 
tao  Then  I  was  no  more.  A  measure  of  dis- 
Jtgud  awarded  with  an  unsparing  hand, 
■w  and  elsewhere,  to  the  dicta  of  State  judges 
uder  similar  circumstances:  and  it  is  due  to 
*c  occasion  and  to  myself  to  say,  that  I  have 
J»  doubt  the  dicta  of  this  court  will  only  be 
■wed  with  becoming  respect  before  the  court 
**tf,  to  long  as  some  of  the  judges  who  con- 
jj'rai  in  them  are  present  on  the  bench;  and 
•nerwtrds  be  openly  rejected  as  no  authority — 
a»  they  ire  not 

The  case  standing  in  the  District  Court  of 
"*?'■"*  will  test  it  as  well  as  another.  The 
Sjjwstiou  for  a  prohibition  was  brought  be- 
«*3*)  fore  *us  at  last  term ;  then  the  late  Mr. 
**•  Baldwin  was  here,  and  one  other  of  the 
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judges  now  present  was  then  absent;  had  the 
matter  not  then  been  laid  over  on  advisement, 
and  a  decision  been  had  adverse  to  our  jurisdic- 
tion to  award  the  writ;  and  an  opinion  been 
expressed  by  the  majority  of  the  judges  then 
present,  against  the  legality  of  the  proceeding 
in  the  Bankrupt  Court,  declaring  it  void,  and 
that  in  the  State  court  valid ;  would  the  Bank- 
rupt Court  be  bound  to  conform  to  such  opin- 
ion ;  would  it  overrule  the  instructions  given  in 
the  particular  case  by  the  Circuit  Court  on  the 
questions  adjourned,  dismiss  the  petition  of 
Christy,  the  assignee,  and  let  the  decree  and 
sale  foreclosing  the  mortgage  made  by  the  State 
courts  stand?  Will  the  Bankrupt  Court  of 
Pennsylvania  be  bound,  either  judicially  or  in 
comity,  by  the  opinion  now  given  by  a  major- 
ity of  the  judges  present,  to  overthrow  that  of 
Mr.  Justice  Baldwin  in  the  case  hereto  ap- 

E ended;  or  is  it  bound  to  conform?  Are  the 
ankrupt  courts  in  all  the  districts  that  have 
held  the  State  proceedings  on  liens  to  be  valid, 
and  not  subject  to  their  supervision, now  bound 
to  suppress  such  proceedings  on  the  suggestion 
of  assignees  that  they  were  erroneous  or  in- 
convenient, regardless  of  proof,  as  was  done  in 
Louisiana,  and  thereby  overhaul  cases  in  great 
numbers  supposed  to  be  settled?  Certainly  not. 
This  court  has  no  power  over  the  bankrupt 
courts,  more  than  they  have  over  this  court;  the 
bankrupt  law  has  made  them  altogether  inde- 
pendent,and  their  decrees  as  binding  as  ours.and 
as  final.  We  have  as  little  power  to  control 
them  as  the  State  courts  have;  they  may  concur 
with  the  reasoning  of  either,  or  neither,  at  dis- 
cretion. I  therefore  think  we  should  refrain 
from  expressing  any  extrajudicial  opinion  on 
the  present  occassion;  we  did  so  in  .Nelson  v. 
Garland  (1  How.,  265),  a  case  involving  the 
constitutionality  of  the  bankrupt  law,  and  I 
then  supposed  most  properly,  by  the  majority 
of  the  court,  who  thought  we  had  no  jurisdic- 
tion: a  more  imposing  application,  requiring  nn 
opinion, could  not  have  been  presented, as  twelve 
hundred  cases  depended  on  the  decision  of  the 
District  Court  of  Missouri,  which  was  opposed 
to  the  constitutionality  of  the  law;  and  to  revise 
it  the  case  was  brought  here.  So  in  Dorr's  ap- 
plication, at  the  present  term,  for  a  writ  of 
habeas  corpus,  the  same  course  was  pursued. 
That  application  and  this  are  not  disting- 
uishable in  principle:  in  neither  had  this  court 
power  to  bring  a  case  for  judgment  into  it; 
there,  and  here,  we  held  nothing  was  before 
us,  or  could  be  brought  before  us.  With  this 
course  I  would  now  content  myself,  was  it  not 
that  by  acquiescing  in  silence  with  the  opinion 
of  my  brethren  I  might  be  supposed  to  have 
agreed  with  them  in  the  course  pursued ;  and 
also  in  the  views  expressed  in  the  affirmance  of 
the  Jurisdiction  exercised  under  the  bankrupt 
law  by  the  Circuit  Court  of  Eastern  Louisiana; 
to  both  of  which  my  opinion  is  adverse,  and  that 
most  decidedly.  The  case  presented  to  that 
court  was  this: 

*ln  1839,  Walden  gave  to  the  City  [*324 
Bank  a  mortgage  to  secure  the  payment  of 
$200,000  loaned  him,  on  a  plantation  and  town 
lots. 

In  1820,  he  instituted  a  suit  in  the  District 
Court  of  the  State,  in  New  Orleans,  to  set  the 
mortgage  aside  as  void;  a  trial  was  had,  and 
the  court  adjudged  the  mortgage  valid;  from 
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this  Walden  appealed  to  the  Supreme  Court  of 
Louisiana,  and  that  court  affirmed  the  judg- 
ment. 

The  bank  then  proceeded  in  the  District 
Court  of  the  State  to  foreclose  the  mortgage, 
and  on  the  17th  of  May,  1842,  an  order  of  seiz- 
ure and  sale  was  made ;  and  an  actual  seizure 
of  the  property  was  executed  on  the  19th  of 
May.  The  sale  took  place  on  the  27th  of 
June. 

The  property  was  sold  by  lots,  after  appraise- 
ment, in  conformity  to  the  laws  of  Louisiana, 
and  the  bank  became  the  purchaser  at  the 
price  of  $180,000. 

That  the  sale  was  made  in  regular  and  due 
form ,  according  to  the  modes  of  proceeding  in 
the  State  courts,  cannot  be  controverted. 

On  the  18th.of  June,  1842,  Walden  filed  his 
petition  for  the  benefit  of  the  bankrupt  law; 
and  on  the  18th  of  July  was  declared  a  bank- 
rupt, and  an  assignee  appointed.  The  $200,- 
000  was  on  Walden'a  creditor  list,  but  the 
bank  refused  to  prove  its  debt,  and  relied  on 
the  decree  of  foreclosure,  and  the  force  of  its 
lien,  by  the  mortgage. 

Christy,  the  assignee,  filed  his  petition  in 
the  Bankrupt  Court,  and  as  part  of  the  pro- 
ceeding in  bankruptcy,  to  have  the  sale  de- 
clared void:  1.  Because  it  was  made  after 
Walden  applied  for  the  benefit  of  the  bank- 
rupt law.  2.  Because  the  sale  had  been  un- 
fairly conducted.  8.  Because  the  proceeding 
in  the  State  court  was  erroneous.  4.  Because 
the  debt  was  affected  with  usury,  and  therefore 
the  mortgage  void  originally;  and  should  be  so 
decreed  by  the  Bankrupt  Court. 

The  bank  appeared,  and  pleaded  to  the  ju- 
risdiction of  the  Bankrupt  Court;  and  relied 
on  the  proceedings  of  the  State  court  as  valid 
by  answer.  Exceptions  were  taken  to  this 
plea  and  answer,  which  were  adjourned  to  the 
Circuit  Court;  there  it  was  adjudged,  and  the 
District  Court  instructed : 

1.  That  it  had  full  and  ample  jurisdiction  to 
try  all  the  questions  set  forth  in  the  petition  of 
the  assignee;  and  to  try,  adjudge,  and  deter- 
mine the  same  between  the  parties. 

2.  That  the  seizure  and  sale  of  the  State 
court  were  void ;  and  that  the  District  Court  of 
the  United  States  do  declare  it  void. 

8.  That  the  District  Court  has  full  power 
and  authority  to  try  and  determine  the  validi- 
ty of  the  mortgage;  and  if  proved  on  the  trial 
void,  to  declare  it  so,  and  to  make  a  decree  or- 
dering the  property  to  bo  sold  for  the  benefit 
of  the  creditors  generally;  but  if  found  valid, 
the  bank  to  have  the  benefit  of  Its  lien. 

This  decree  pronounced  void  the  judgment 
325*]  of  the  Supreme  Court  *of  Louisiana, 
affirming  that  of  the  inferior  court  declaring 
the  mortgage  valid,  and  not  affected  with 
usury;  which  was  conclusive  between  Walden 
and  the  bank  before  the  bankrupt  law  existed. 
2.  It  declared  void  the  decree  and  order  of 
seizure  made  before  Walden  applied  for  the 
benefit  of  the  act— and  it  declared  void  the 
sale.  In  short,  it  annulled  all  the  judgments 
of  the  State  courts,  and  assumed  to  extinguish 
the  title  acquired  under  them;  and  has  extin- 
guished in  form  and  fact,  if  the  views  of  a  ma- 
jority of  my  present  brethren  be  correct,  a  title 
indisputable  according  to  the  laws  of  Louisiana 
standing  alone;  this  is  manifest  from  the  slight- 
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est  examination  of  the  facts,  and  laws  applies 
ble  to  them.  On  the  18th  of  July  the  decre* 
declaring  Walden  a  bankrupt  was  passed;  up 
to  this  date  he  might  or  might  not  be  declared 
a  bankrupt,  either  at  his  own  instance,  or  thai 
of  the  court;  therefore  he  was  a  proper  party 
before  the  State -court  until  that  time;  after 
wards  he  was  represented  by  his  assignee;  hi» 

§roperty  was  under  execution  when  he  wai 
eclared  a  bankrupt;  if  he  had  then  died,  stil 
the  duty  of  the  officer  would  have  been  to  sell 
the  execution  having  commenced,  a  natural  en 
civil  death  could  not  defeat  it,  as  the  property 
was  in  the  custody  of  the  law. 

If  it  be  true  that  this  title  is  void,  it  follow 
every  other  is  void  where  a  sale  has  takei 
place  after  the  defendant  to  the  execution  (ii 
sued  by  a  State  court)  had  applied  for  thi 
benefit  of  the  bankrupt  law;  and  this  whethe 
the  execution  was  awarded  in  the  form  usua 
to  courts  of  law,  or  by  decree  in  a  court  o 
chancery,  ordering  a  seizure  and  sale  by  fore 
of  the  decree.  Every  sheriff,  or  conuniasJone 
in  chancery,  executing  such  writ  or  decree 
must  have  been  a  trespasser;  and  all  person 
taking  under  such  sales  deluded  purchasers 
In  the  eighth  circuit  there  are  very  many  sucl 
cases  beyond  doubt;  they  are  founded  on  nv 
opinion  acting  with  the  district  judges,  wh> 
fully  concurred  with  me,  that  such  sales  wer 
lawful,  and  the  titles  acquired  under  then 
valid.  In  two  other  circuits  at  least,  sunila1 
views  hare  been  entertained,  and  no  doub 
similar  consequences  have  followed.  It  is 
therefore,  due  to  interests  so  extensive,  affed 
ing  so  many  titles,  that  they  should  not  b 
overthrown  until  a  case  calling  for  the  author 
itative  adjudication  of  this  court  is  presenter 
involving  them,  and  therefore  these  brie 
views  have  been  expressed;  not  on  the  jura 
diction  of  the  bankrupt  courts  generally ;  bti 
on  the  precise  facts  presented  as  the  ground 
on  which  the  prohibition  was  demanded. 

On  the  force  of  the  lien,  and  the  remedy  t 
enforce  it,  as  a  right  excepted  from  the  bant 
rupt  law,  I  have  said  nothing,  because  my  lat 
brother  Baldwin  was  called  on  to  follow  th 
decision  given  in  Louisiana  and  refused.  A 
he  decided  under  the  responsibility  of 
on  men's  rights,  and  from  whose  ju<3 
there  was  no  appeal,  his  opinion  is  judicial 
and  authoritative  throughout  his  late  circuit 
whereas  mine  on  the  present  occasion  woul 
be  extrajudicial,  "and  therefore  I  ap-  [*3SM 
pend  his  instead  of  any  I  may  entertain  indi 
vidually. 

In  the  aforegoing  opinion  of  Mr.  Juatit 
Catron,  Mr.  Justice  Daniel  concurs. 

Opinion  of  Mr.  Justice  Baldwin,  adopted  \r 
Mr.  Justice  Catron  as  part  of  his  dissentini 
opinion. 

In  the  matter  of  John  Kerlin,  a  Bankrupt. 
Oct.  26,  1848. 

On  the  18th  of  May,  1848,  the  assignees  t 
John  Eerlin,  a  bankrupt,  presented  their  r^ 
tition  to  the  judge  of  the  District  Court  for  th 
Eastern  District  of  Pennsylvania,  praying  f«: 
an  order,  authorizing  them  to  sell  certain  rw 
estate  of  the  bankrupt,  in  Delaware  County 
On  the  face  of  the  petition  it  appeared  that  i 
the  time  of  the  decree  of  bankruptcy,  the  pn»| 
erty  was  subjected  to  incumbrances  atnoun 
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tog  to  $14,800:  that  it  had  been  sold  by  the 
sheriff  of  Delaware  County  on  the  11th  of 
May,  1843,  for  the  sum  of  $8,000,  by  virtue  of 
proceedings  issued  by  the  Court  of  Common 
Pleas  of  Delaware  County,  under  one  of  the 
mortgages  recorded  before  the  decree  of  bank- 
ruptcy, but  the  purchaser  had  not  complied 
with  the  terms  of  the  sale.  The  assignee  in 
bankruptcy  contended  that  the  sheriff  could 
not  make  title  to  the  premises,  and  under  a  de- 
cision of  the  Circuit  Court  in  Louisiana, 
claimed  the  right  to  sell.  The  district  judge 
(Randall)  refused  to  grant  the  order,  but  at  re- 
quest of  the  parties  adjourned  the  question  to 
the  Circuit  Court,  where  the  following  opinion 
was  delivered  by  Baldwin,  /..* 

The  following  questions  have  been  certified 
by  the  district  judge  for  the  opinion  of  this 
court: 

"  1st.  Does  a  sale  by  a  sheriff  after  a  decree 
of  bankruptcy,  by  virtue  of  process  issued  on 
a  judgment  or  mortgage,  which  was  a  lien  on 
the  property  of  the  bankrupt  before  and  at  the 
time  of  the  decree,  devest  the  title  of  the  as- 
signee in  bankruptcy  T  " 

"2.  In  case  of  a  sale  made  by  the  assignee 
under  an  order  of  the  court,  if  the  whole  of  the 
purchase  money  is  not  sufficient  to  discharge 
the  liens  existing  at  the  time  of  the  decree,  are 
the  liens  devested  by  such  sale?  " 

The  leading  principle  which  has  governed 
this  court  in  the  construction  of  the  Bankrupt 
Act  of  1841  has  been  to  consider  it  as  establish- 
ing a  uniform  law  on  the  subject  of  bank- 
ruptcies, in  the  most  comprehensive  sense  of 
the  words  as  used  in  the  Constitution,  in  which 
there  is  no  other  restriction  on  the  power  of 
Congress  than  that  the  laws  shall  be  uniform 
throughout  the  United  States.  To  make  it  so 
in  its  practical  operation,  it  must  be  taken  as 
it  reads,  its  words  must  receive  their  appropri- 
ate meaning,  with  reference  to  the  whole  law, 
and  the  policy  developed  in  its  various  pro- 
visions. 

These  constitute  that  system  which  it  was  in- 
327*]  tended  to  establish,  *not  by  assuming 
that  the  design  of  the  law  was  to  adopt  any  pre- 
existing rules  and  principles  found  only  in  the 
former  legislation  of  Congress,  or  in  other 
countries,  and  then  to  so  apply  it  as  to  effect- 
uate a  supposed  policy  not  apparent  in  the  law 
itself,  nor  consistent  with  its  language,  the  in- 
sertion of  which  into  the  system  must  make  it 
operate  according  to  the  intention  of  other  Leg- 
islatures, and  require  a  mode  of  construction 
which  will  do  violence  to  the  plainest  terms 
used  to  denote  and  declare  the  policy  and  gen- 
eral principles  which  Congress  have  actually 
established. 

That  the  Act  of  1841  is  anomalous  in  its  pro- 
visions, unlike  any  other  known  in  any  legis- 
lation here  or  elsewhere,  cannot  be  doubted. 
In  the  great  outlines  as  well  as  in  the  details  of 
the  system,  we  feel  the  exercise  of  an  express 
plenary  power,  competent  to  act  at  its  own  un- 
limited discretion  (so  that  the  action  be  uni- 
form), either  by  adopting  or  modifying  some 
old  system  on  the  subject  of  bankruptcy  or 
prescribing  a  new  one:  the  latter  mode  has 
seemed  the  better  in  the  eye  of  the  Legislature, 
and  the  duty  of  the  judicial  department  is  to 
consider  its  intention  and  to  carry  it  into 
effect 
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In  applying  this  principle  to  the  solution  of 
the  first  question  now  submitted,  there  seems 
no  difficulty  as  to  the  policy  and  intentions  of 
the  law  from  its  unequivocal  language,  which.as 
we  have  heretofore  held,  contains  an  express 
prohibition  to  the  judicial  power,  not  to  so  con- 
strue any  provision  as  to  annul,  destroy,  or  im- 
pair any  lien,  mortgage,  or  other  security,  on 
property  which  is  valid  by  the  laws  of  the 
States  respectively,  and  not  inconsistent  with 
the  2d  or  Sth  sections. 

The  validity  of  a  mortgage  or  judgment  is 
submitted  to  no  other  test  than  these — the  laws 
of  the  States  and  these  two  sections;  if  they 
stand  this  scrutiny,  the  duty  of  the  courts  is 
imperative.  The  Bankrupt  Act  protects  all 
valid  judgments  or  mortgages  against  any  con- 
struction which  shall  impair  them,  to  the  same 
extent  as  the  Constitution  guards  the  obligation 
of  contracts  when  attempted  to  be  impaired  by 
State  laws.  Having  heretofore  given  this  as, 
not  the  construction  merely,  but  the  inevitable 
result  of  language  incapable  of  being  mistaken 
in  any  fair  reading  of  the  last  proviso  in  the  2d 
section,  and  stated  the  reasons  therefor  at 
large,  it  is  not  deemed  either  necessary  or  use- 
ful to  now  resume  the  investigation  of  that  pro- 
vision of  the  law,  as  no  doubt  was  then  or  is 
now  entertained  of  its  meaning.  {Vide  Ex- 
parte  Dudley  et  al.,  Pennsylvania  Law  Jour- 
nal, 802.)  If  additional  reasons  could  be  req- 
uisite to  elucidate  this  view  of  that  proviso, 
they  will  be  found  in  the  11th  section,  which  is 
framed  to  meet  its  provisions — by  authorizing 
the  assignee  with  the  order  of  the  court,  to  re- 
deem and  discharge  any  mortgage  or  lien  upon 
any  property  of  the  bankrupt,  though  payable 
at  a  future  day,  and  to  tender  performance  of 
its  conditions. 

This  authority  to  redeem  and  discharge  a 
lien  presupposes  its  validity,  that  it  cannot  be 
impaired  by  any  power  of  the  court,  and 
*that  the  assignee  of  the  bankrupt  could  [*328 
not  take  the  properly  so  bound  before  the  lien 
was  discharged,  on  any  other  terms  than  those 
on  which  it  was  held  by  the  bankrupt  himself, 
before  any  decree  of  bankruptcy  had  vested  his 
rights  in  the  assignee,  else  why  should  it  have 
been  deemed  necessary  to  authorize  him  to  re- 
deem or  discharge  the  lien,  if  it  was  not  in  full 
force  as  well  after  as  before  the  petition  or  de- 
cree? Neither  the  proviso  to  the  2d  or  the  11th 
section  discriminate  between  a  lien  existing  be- 
fore the  petion  filed  or  after  it;  both  compre- 
hend all  liens  existing  at  the  time  of  the  decree 
as  burdens  on  the  property,  and  contemplate 
the  necessity  of  their  payment  in  full  before 
any  other  creditor  can  come  in  upon  it.  The 
only  fund  for  their  payment  being  the  assets  of 
the  bankrupt  in  the  hands  of  the  assignee,  it  is 
clear  that  the  rights  of  those  creditors  who  have 
liens,  are,  ana  must  be,  paramount  to  any 
which  accrue  under  the  bankruptcy  to  the  as- 
signee or  general  creditor.  When  liens  are 
paid,  then  the  property  which  they  bound  be- 
comes distributable  by  the  assignee;  if  not  paid, 
the  rights  of  the  lien  creditor  remaining  inca- 
pable of  beingimpaired  by  any  authority  con- 
ferred by  the  Bankrupt  Act,  stands  perfect  as 
if  that  act  had  not  been  passed ;  so  that, if  valid  by 
the  law  of  the  Slate,  and  not  inconsistent  with 
the  2d  or  Sth  sections  of  that  law,  they  may 
consequently  be  enforced  by  a  sale  or  other  pro- 
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cess  conformably  to  the  existing  laws  of  the 
State  for  enforcing  liens,  which  no  court  can 
annul,  destroy,  or  impair,  by  any  proceed- 
ing in  bankruptcy.  On  this  subject,  the  prin- 
ciples established  by  the  Supreme  Court,  in  the 
case  of  Bronson  v.  Kemie,  are  replete  with  the 
soundest  rules  of  Jurisprudence  and  constitu- 
tional law,  and  directly  applicable  to  the  ques- 
tion now  under  consideration,  which  is,  in  all  re- 
spects, analogous  to  the  one  then  before  that 
court  on  the  nature  of  the  obligation,  of  the 
extent  of  the  mortgage  and  the  rights  of  the 
mortgagee;  and  the  validity  of  the  State  law, 
which  impaired  his  rights  to  enforce  the  pay- 
ment of  the  mortgage  money.  In  that  case,  the 
court  declared  that  the  obligation  of  the  con- 
tract, the  rights  which  the  mortgagee  acquired 
in  the  mortgage  premises,  depended  on  the  then 
existing  laws  of  the  State,  which  "created  and 
defined  the  legal  and  equitable  obligation  of  the 
mortgage  contract."  (1  How.,  815.)  That  the 
Constitution  equally  prohibits  the  impairing 
them  by  a  State  law,  acting  on  the  remedy  or 
directly  on  the  contract  itself,  "  if  it  so  changes 
the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of 
the  owner,  they  are  just  as  much  a  violation  of 
the  compact  as  if  they  directly  overturned  his 
rights  and  interests  in  it."  (1  How.,  816.) 
"That  it  may  be  seriously  impaired  by  burden- 
ing the  proceedings  with  new  conditions  and 
restrictions,  so  as  to  make  the  remedy  hardly 
worth  pursuing."  (1  How.,  807.)  "  That  the 
rights  and  remedies  of  mortgageor  and  mort- 
gagee by  the  law  then  in  force,  were  a  part  of 
the  law  of  the  contract  without  any  express 
agreement  of  the  parties— they  were  annexed 
329*]  to  the  'contract  at  the  time  it  was  made 
and  formed  apart  of  it,  and  any  subsequent  law 
impairing  the  rights  thus  acquired,  impairs  the 
obligations  which  the  contract  imposed. "  (1 
How..  819.)  And  on  these  principles  a  State 
law  which  incumbered  the  remedy  of  the  mort- 
gagee by  conditions  imposed  after  its  obligation 
had  attached  was  null  and  void.  In  this  case 
the  question  presented  is,  whether  a  court  of 
the  United  States,  sitting  in  bankruptcy,  can, 
by  any  rule,  order,  or  decree,  impair  the  right 
of  a  creditor  by  mortgage  or  judgment,  to 
enforce  the  payment  of  his  debts  by  a  sale  of 
the  property  mortgaged  or  incumbered  by  the 
lien  of  a  judgment,  according  to  the  provisions 
of  the  State  laws.  If  the  right  and  power  to 
sell  can  be  taken  from  the  creditors  and  con- 
ferred on  the  assignee  of  a  bankrupt,  who  is  a 
debtor  by  a  mortgage  or  judgment  existing  at 
the  time  of  the  decree  of  bankruptcy:  if  the 
validity  of  the  liens,  the  time,  and  terms  of 
sale,  and  the  distribution  of  the  proceeds,  can, 
under  the  bankrupt  law,  be  determined,  and 
regulated  by  a  judge  in  a  proceeding  in  bank- 
ruptcy, from  which  there  can  be  no  appeal, 
then  the  remedy  for  enforcing  a  mortgage  or 
judgment  is  no  longer  annexed  to  the  contract 
or  a  part  of  it.  The  empty  right  still  remains 
in  the  mortgagee,  yet  the  remedy  is  taken  from 
him  by  the  assignee  of  his  debtor.  The  final  ad- 
judication, and  even  his  ultimate  rights,  and  the 
mode  of  administering  the  remedy,  is  made 
dependent  on  the  discretion  of  a  judge,  exer- 
cised by  the  summary  proceedings  prescribed 
by  the  Bankrupt  Act,  instead  of  the  regular 
course  of  the  law  as  administered  in  the  courts 
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of  a  State.  For  such  a  course,  there  is  not  only 
no  warrant  in  the  law,  but  it  is  a  direct  viola- 
tion of  the  prohibition  in  the  section,  by  so 
construing  the  law  as  to  negative  its  express 
language,  and  taking  from  lien  creditors,  by 
mere  judicial  power,  those  very  rights  and 
remedies  which  are  placed  beyond  its  exercise, 
'  in  terms  positively  forbidding  it,  in  as  plain 
and  emphatic  language  as  that  in  which  the  Con- 
stitution declares  that  "  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts."  The 
principles  of  the  Supreme  Court  in  the  case  of 
Broruon,  must  be  repudiated  before  a  judge  can 
exercise  a  power  under  the  Bankrupt  Act  which 
is  forbidden  to  a  State  by  the  Constitution.  If 
either  the  obligation  or  the  remedy  is  impaired, 
it  matters  not  by  whom  it  is  done;  no  State  has 
any  power  to  do  it;  Congress  can  only  do  it  by 
a  "uniform  law  on  the  subject  of  bankruptcy, 
nor  when  the  law  is  silent  can  the  courts  do  it 
without  the  usurpation  of  legislative  power. 
But  the  law  is  not  silent;  it  speaks  to  the  judge; 
it  forbids  him  to  do  any  act  which  Impairs  any 
lien  then  existing,  and,  in  deciding  the  first 
question  submitted  in  this  case,  I  answer  in  the 
affirmative,  and  repeat  the  language  of  the  Su- 
preme Court;  "and  it  would  ill  become  this 
court  under  any  circumstances  to  depart  from 
the  plain  meaning  of  the  words  used,  and  to 
sanction  a  distinction  between  the  right  and 
the  remedy  which  would  render  this  provision 
illusive  and  nugatory;  mere  "words  of  [*380 
form,  offering  no  protection  and  producing  do 
practical  result."    (1  Howard,  818.) 

But  were  the  Bankrupt  Act  open  to  construc- 
tion, and  the  proviso  of  the  2d  section  left  out 
of  view,  the  result  would  be  the  same.  There 
is  no  provision  in  the  act  that  interferes  with 
the  laws  of  a  State,  which  create  and  defend 
the  obligation  of  a  contract  which  is  a  lien  on 
the  property ;  there  is  nothing  which  professes  to 
effect  the  remedies  attached  to  such  contract, 
one  incident  of  which  is  the  power  of  the  cred- 
itor to  sell  or  extend  as  the  laws  of  the  respect- 
ive States  have  prescribed;  it  requires  the 
plenary  and  unlimited  power  of  Congress  over 
the  whole  subject  of  bankruptcies  to  abrogate 
State  laws  relating  to  liens,  or  to  take  from 
State  courts  the  administration  of  remedies  to 
enforce  them,  and  above  all  to  prohibit  the 
creditor  from  resorting  for  his  remedy  to  that 
law  which  prescribed  it,  and  substituting  the 
assignee  of  a  bankrupt,  the  mere  creature  and 
servant  of  a  judge  of  the  District  Court,  in  bis 
place,  without  and  against  the  will  of  the  cred- 
itor. Congress  may  delegate  such  power  to  a 
judge  or  a  court,  but  it  must  be  in  plain  terms, 
leaving  no  doubt  of  their  intention  to  do  so; 
but  the  proposition  is  a  bold  one,  indeed,  that 
judicial  power  is  competent  to  do  it,  when  the 
Legislature  has  not  given  its  sanction  to  its  ex- 
ercise; it  would  give  the  Constitution  a  con- 
struction which  would  authorize  the  court*  to 
exercise  the  power  granted  to  the  Congress, 
without  the  passage  of  a  law  delegating  it  to 
the  judicial  department  So  far  as  the  Bank- 
rupt Act,  by  express  words,  or  necessary  im- 
plication, affects  State  laws.  State  rights,  the 
power  of  State  courts,  or  the  rights  and  reme- 
dies of  suitors  therein,  it  must  oe  paramount, 
yet  too  much  caution  cannot  be  observed  on 
this  subject  by  the  courts  of  the  United  8tales. 

The  settled  course  of  jurisprudence  in  the 
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State  is  to  be  overlooked  only  when  such  is  the 
intention  of  the  law;  no  intention  to  do  so  is  to 
lie  presumed,  no  policy  is  to  be  assumed  as  the 
bans  of  the  law,  other  than  what  its  words  in- 
dicate, and  nothing  is  to  be  borrowed  from  any 
other  system  which  is  not  consistent  with  that 
which  Congress  has  thought  proper  to  create. 
A  leading  feature  of  that  system  is  the  protec- 
tion of  afl  liens  existing  at  the  time  of  the  de- 
cree of  bankruptcy;  they  are  created  by  con- 
tracts which  by  their  own  force  create  a  remedy 
to  enforce  them ;  this  remedy  is  the  right  of  the 
creditor,  the  rule  for  its  exercise  is  the  law  of 
the  State,  the  power  to  sell  in  this  State  is  the 
essence  of  both  right  and  remedy.  Congress 
has  not  impaired  either,  and  forbidden  it  to  be 
done  by  any  construction  of  the  Bankrupt  Act; 
a  tale  made  pursuant  to  the  laws  of  the  State 
must  therefore  devest  the  title  of  the  assignee 
in  bankruptcy. 

If  the  foregoing  views  are  sound,  they  dis- 
pose of  the  two  questions;  an  order  of  the  court 
in  bankruptcy  can  confer  on  the  assignee  no 
power  which  Congress  has  not  conferred  on 
the  court ;  its  powers  are  what  the  law  has  dele- 
331*]  gated,  and  none  other;  the  law  *may 
and  must  be  construed  where  it  is  open  to  con- 
struction, but  where  the  law  itself  forbids  con- 
struction it  must  be  taken  and  followed  as  it 
reads.  If,  therefore,  an  order  of  court  is  made 
that  would,  in  its  execution  by  an  assignee, 
impair  a  lien  protected  by  the  proviso  in  the 
3d  section,  it  is  an  excess  of  authority,  and 
therefore  void ;  a  fmiiori  the  devesting  of  a  lien 
in  the  case  put  in  this  question  is  a  much  high- 
er act  of  power  than  merely  impairing  it  oy 
affecting  the  remedy.  The  property  bound  by 
the  lien  is  taken  from  the  creditor,  his  whole 
right  is  extinguished,  and  his  debt  is  lost  en- 
tirely, unless  ne  comes  in  for  his  dividend  of 
the  assets  of  the  bankrupt's  estate. 

Every  principle  established  by  the  Supreme 
Court  in  the  case  of  Bronton,  as  well  as  the 
protection  given  to  liens  by  the  Bankrupt  Act, 
would  be  utterly  prostrated,  if  a  sale  by  an  as- 
signee would  disencumber  property  mortgaged 
or  bound  by  a  judgment ;  such  a  doctrine  would 
equally  militate  with  other  plain  provisions  of 
the  law,  which  clearly  point  out  what  passes 
by  the  decree  of  bankruptcy  to  the  assignee, 
when  it  passes,  the  extent  of  his,  and  the  pow- 
er of  the  court,  and  the  nature  of  a  purchaser's 
title.  The  8d  section  vests  all  'the  property 
and  the  rights  of  property  of  the  bankrupt  in 
the  assignee  "  from  the  lime  of  the  decree  of 
bankruptcy;"  he  then  stands  in  the  position  of 
the  bankrupt  "  before  and  at  the  time  of  his 
bankruptcy  declared;"  standing  in  the  place  of 
the  bankrupt,  the  measure  of  his  rights  of 
property  is  necessarily  that  of  the  assignee, 
who  can  take  nothing  which  did  not  belong  to 
the  bankrupt  when  the  law  made  the  convey- 
ance of  all  his  rights  of  property.  To  the 
property  which  was  mortgaged,  the  only  right 
of  the  assignee  was  to  redeem  it;  if  it  was 
bound  by  judgment  or  other  lien,  the  bankrupt 
held  it  subject  to  its  payment;  he  could  sell  the 
equity  of  redemption  on  the  land  itself,  subject 
t<>  the  lien,  but  the  purchaser  could  not  hold 
without  paying  it.  The  assignee  can  have  no 
other  rights  by  force  of  the  decree,  which  is  a 
conveyance  by  operation  of  law,' than  he  could 
acquire  by  the  deed  to  the  bankrupt;  nor  could 
Howard  8. 


the  assignee  convey  a  greater  interest  than  the 
law  devolved  on  him;  or  the  court  by  their 
order  make  his  or  the  estate  of  a  purchaser  un- 
der him,  an  absolute  one  discharged  of  the  lien 
without  payment.  The  11th  section  is  framed 
to  meet  this  view  of  the  3d;  by  giving  power  to 
the  court  to  authorize  the  assignee  to  redeem, 
and  omitting  any  power  to  order  a  sale,  it  is 
manifestly  intended  merely  to  put  the  assignee 
in  the  place  of  the  bankrupt,  but  in  no  other 
respect  than  enabling  the  assignee  to  appropri- 
ate the  assets  in  his  hands  to  disencumber  the 
property  by  payment.  Following  the  proviso 
in  the  3d  section,  the  11th  withholds  the  power 
of  sale,  as  that  might  impair  the  lien ;  we  thus 
find  that  it  was  deemed  necessary  to  provide 
for  the  power  of  the  assignee  to  redeem;  it  can- 
not have  been  intended  that  there  should  be 
by  implication  alone  the  higher  power  of  sale, 
that  in  its  exercise  would  take  from  the  cred- 
itor *the  protection  given  so  carefully  [*332 
by  the  2d  section;  the  words  of  the  11th  admit 
or  no  such  construction,  and  even  if  they  did, 
the  court  could  not  give  it  without  overlooking 
the  plain  language  of  the  15th  section.  "  And 
be  it  further  enacted,  That  a  copy  of  any  de- 
cree of  bankruptcy,  and  the  appointment  of 
assignee,  as  directed  by  the  8d  section  of  this 
act,  shall  be  recited  in  every  deed  of  lands  be- 
longing to  the  bankrupt,  sold  and  conveyed  by 
any  assignee  under  and  by  virtue  of  this  act; 
and  that  such  recital,  together  with  a  certified 
copy  of  such  order,  shall  be  full  and  complete 
evidence  both  of  the  bankruptcy  and  assign- 
ment therein  recited,  and  supersede  the  neces- 
sity of  every  other  proof  of  such  bankruptcy 
and  assignment  to  validate  the  said  deed ;  and 
all  deeds  containing  such  recital,  and  support- 
ed by  such  proof,  shall  be  as  effectual  to  pass 
the  title  of  the  bankrupt  of,  in.  and  to  the  lands 
therein  mentioned  and  described  to  the  pur- 
chaser, as  fully  to  all  intents  and  purposes  as  if 
made  by  such  bankrupt  himself  immediately 
before  such  order."  Here  is  as  precise  and 
perfect  a  definition  of  the  title  which  passes  to 
the  purchaser  by  a  sale  by  the  assignee  under 
an  order  of  court,  or  otherwise  by  virtue  of  the 
Bankrupt  Act.  with  the  effect  thereof;  "it  is 
the  same  to  all  intents  and  purposes  as  if  made 
by  such  bankrupt  himself  immediately  before 
such  order,"  in  the  words  of  the  15th  section, 
with  or  without  an  order  of  sale.  There  is  no 
express  provision  giving  the  court  power  to 
order  a  sale.  The  Id  section  authorizes  the  as- 
signee "to  sell,  manage,  and  dispose  of  the 
property,  to  sue  for  and  defend  the  same,  sub- 
ject to  the  orders  and  directions  of  the  court, 
as  fully  to  all  intents  and  purposes  as  if  the 
same  were  vested  in  or  might  be  exercised  by 
such  bankrupt  before  or  at  the  time  of  his  bank- 
ruptcy, declared  as  aforesaid."  Connecting 
this  with  the  15th  section,  declaring  the  effect 
of  a  sale  by  an  assignee,  the  answer  to  the  sec- 
ond question  is  most  obvious.  Such  sale  has 
the  same  effect  as  if  made  by  the  bankrupt, 
and  no  other.  It  can  devest  no  lien  existing  at 
the  time  of  the  decree  or  order  declaring  him  a 
bankrupt.  The  word  "  order  "  in  the  15th  sec- 
tion refers  either  to  that  or  to  the  order  of  sale; 
it  is  not  material  to  which.  If  to  the  decree, 
then  the  deed  of  the  assignee  conveys  only  such 
title  and  estate  as  the  bankrupt  then  had;  if  to 
the  order  of  sale,  then  that  is  the  time  to  which 

621 


Digitized  by 


Google 


332 


Supreme  Court  of  the  United  States. 


1845 


his  right  is  referred.  But  in  neither  case  can 
a  sale  devest  a  lien  "existing  before  or  at  the 
time,"  or  "immediately"  before  such  order. 
Thus  taken,  the  Bankrupt  Act  is  an  affirmance 
of  the  universal  principle  as  laid  down  by .  the 
Supreme  Court  in Raiikinv.  Scott (12  Wheaton, 
179),  "that  a  prior  lien  gives  a  prior  claim, 
which  is  entitled  to  a  prior  satisfaction  out  of 
the  subject  it  binds,"  unless  it  be  defective,  or 
the  party  holding  it  has  done  some  act  to  post- 
pone him;  and  that  a  purchaser  is  bound  by  the 
lien  unless  there  is  a  prior  act  of  the  Legislature 
to  protect  him  from  it.  (12  Wheat.,  80.)  The 
second  question,  therefore,  is  answered  in  the 
negative. 

Cited— 3  How..  437,  439 :  6  How.,  SOS ;  18  How.,  11 ; 
16  How.,  287;1  Black,  505:  1"  Wall.,  643:  11  Wall., 
HO :  14  Wall..  424 ;  23  Wall.,  134  ;  8  Otto,  135 ;  5  Otto, 
72,  77;  2  Hank.  Ken.,  2:w.  tin:  3  Bank.  Beg.,  483;  4 
Hank.  Bar.. 615,  517.  sin,  Vis;  5  Bank.  Beg.,  316;  7 
Bank.  Keg.,  415;  «  Honk.  Ki  tr.  153, 170,  394;  9  Bank. 
Keg-.,  311:  11  Bank.  Keg.,  413;  12  Bank.  Bear.,  149; 
Deady,  436 ;  1  Dill.,  503,  505.  507 ;  2  Biss.,  389 ;  3  Blss., 
230 ;  1  Sawy.,  362.  263 :  7  Blatchf.,  161 ;  2  Story,  661 : 3 
McLean,  589 ;  3  Wood,  ft  M.,  65;  1  Low.,  817. 
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Trusts — option  of  cestui  que  trust  to  take  pro- 
ceeds or  follow  property  into  hands  of  one  not  a 
bona  fide  purchaser  not  controlled  by  repur- 
chase by  trustee— judgment  against  trust  prop- 
erty— collusion  of  trustee  with  purchaser — ces- 
,  tui  que  trust  not  party  to  foreclosure — appoint- 
ment by  two  land  companies  of  one  agent  to 
buy  at  sale  of  public  land  not  a  fraud — sub- 
sisting trust— lapse  of  time  no  bar — laches  of 
some  of  the  cestuis  que  trust^-^oi7i<ier  of  parties 
as  defendants — tnultifariousness — objections — 
warranty  of  ancestors  no  estoppel  of  heirs 
claiming  by  purchase. 

In  cases  of  trust,  where  the  trustee  has  violated 
his  trust  by  an  Illegal  conversion  of  the  trust  prop- 
erty, the  cestui  que  trust  has  a  right  to  follow  the 
Sroperty  Into  whosoever  hands  he  may  find  It,  not 
eingaoona.#de.  purchaser  for  a  valuable  consid- 
eration, without  notice. 

Where  a  trustee  has,  in  violation  of  his  trust,  in- 
vested the  trust  property  or  its  proceeds  in  any 
other  property,  the  cestui  Que  trust  has  his  option, 
either  to  hold  the  substituted  property  liable  to 
the  original  trust,  or  to  hold  the  trustee  himself 
personally  liable  for  the  breach  of  the  trust. 

The  option,  however,  belongs  to  the  cestui  que 
trust  alone,  and  is  for  bis  benefit,  and  not  for  the 
benefit  of  the  trustee. 

If  the  trustee,  after  such  an  unlawful  conversion 
of  the  trust  property,  should  repurchase  it,  the 
cestui  que  trust  may,  at  his  option,  cither  bold  the 
original  property  subject  to  the  tru«t,  or  take  the 
substituted  property  in  which  it  has  been  invested, 
in  lieu  thereof.  And  the  trustee,  in  such  a  case, 
has  no  right  to  insist  that  the  trust  shall,  upon  the 
repurchase,  attach  exclusively  to  the  original  trust 
property. 


Where  the  trust  property  has  been  unlawfully 
Invested,  with  other  funds  of  the  trustee,  in  other 
property,  the  latter,  in  the  hands  of  the  trustee,  is 
chargeable  pro  tanto  to  the  amount  or  value  of  the 
original  trust  property. 

what  constitutes  notice  of  a  trust  ? 

An  agent,  employed  by  a  trustee  in  the  manage- 
ment of  the  trust  property,  and  who  thereby  ao- 
quires  a  knowledge  of  the  trust,  is,  if  he  afterwards 
becomes  possessed  of  the  trust  property,  bound  liy 
the  trust.  In  the  same  manner  as  the  trustee. 
.  Where,  upon  the  face  of  the  title  papers,  the 

Curchaser  has  full  means  of  acquiring  complete 
nowledge  of  the  title  from  the  references  therein 
made  to  the  origin  and  consideration  thereof,  be 
will  be  deemed  to  have  constructive  notice  thereof. 

A  ooproprietor  of  real  property,  derived  under 
the  same  title  as  the  other  proprietors,  is  presumed 
to  have  full  knowledge  of  the  objects  and  purposes 
and  trusts  attached  to  the  original  purchase,  and 
for  which  it  is  then  held  for  their  common  benefit. 

A  purchaser  by  a  deed  of  quitclaim  without  any 
covenant  or  warranty,  is  not  entitled  to  protection 
in  a  court  of  equity  as  a  purchaser  for  a  valuable 
consideration,  without  notice :  and  he  takes  only 
what  the  vendor  could  lawfully  oonvey. 

A  warranty,  either  lineal  or  collateral,  is  no  bar 
to  an  heir  who  does  not  claim  the  property  to 
which  the  warranty  is  attached  by  descent,  but  as 
a  purchaser  thereof. 

Whether  a  bill  in  equity  is  open  to  the  objection 
of  multifariousness  or  not,  must  be  decided  upon 
all  the  circumstances  of  the  particular  case.  No 
general  rule  can  be  laid  down  upon  the  subject; 
and  much  must  be  left  to  the  discretion  of  the 
court. 

The  objection  of  multifariousness  can  be  taken  by 
a  party  to  the  bill  only  by  demurrer,  or  plea,  or 
answer,  and  cannot  be  taken  at  the  hearing  of  the 
cause.  But  the  court  Itself  mav  take  the  objection 
at  any  time— at  the  hearing  or  otherwise.  The  ob- 
jection cannot  be  taken  by  a  party  in  the  appelate 
court. 

Lapse  of  time  is  no  bar  to  a  subsisting  trust  in 
real  property.  The  bar  does  not  begin  to  run  until 
knowledge  of  some  overt  act  of  an  adverse  claim 
or  right  set  up  by  the  trustee  is  brought  home  to 
the  cestui  que  trust.  The  lapse  of  any  period  lets 
than  twenty  years  will  not  bar  the  cestui  que  trust 
of  his  remedy  in  equity,  although  he  may  have 
been  guilty  of  some  negligence,  where  ♦the  [*S3* 
Butt  is  brought  against  his  trustee,  who  is  guilty 
of  the  breach  of  trust,  or  others  claiming  under 
him  with  notice. 

Where  exceptions  are  taken  to  a  master's  report, 
it  is  not  necessary  for  the  oourt  formally  to  alloir 
or  disallow  them  on  the  record.  It  will  be  suffi- 
cient if  it  appears  from  the  record  that  all  of 
them  have  been  considered  by  the  court,  and 
allowed  or  disallowed,  and  the  report  reformed 
accordingly. 

There  is  no  principle  of  the  common  law  which 
forbids  individuals  from  associating  together  to 
purchase  lands  of  the  United  States  on  joint  ac- 
count at  a  public  sale. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ohio, 
sitting  as  a  court  of  equity. 

The  record  was  very  voluminous,  consisting 
of  nearly  eight  hundred  printed  pages.  The 
acts  and  declarations  of  the  parties  were  given 
in  evidence,  running  through  a  period  of 
twenty  years;  and  the  case  being  an  appeal 
from  the  decree  of  the  Circuit  Court,  as  s 
court  of  equity,  all  this  matter  was  brought  up 
to  the  Supreme  Court.  It  is  impossible,  there- 
fore, to  put  into  this  statement  all  the  circum- 
stances which  had  a  bearing  upon  the  point  in 
issue,  which  was,  whether  a  trust  did  or  did 


Note.— Cestui  que  trust  mayfiMow  trust  property 
iu  hands  of  Mifrd  person  who  purchases,  unless  he  ii 
a  bona  fide  purchaser  without  notice  for  value.  Pur- 
chaser of  trust  estate,  with  knowledge  of  the  trust,  is 
subject  to  all  the  duties  of  the  original  trustee  in  re- 
spect to  the  same.  See  note  to  Wormly  v.  Wormly,  8 
Wheat.,  419:  and  note  to  Hughes  v.  Edwards,  9 
Wheat.,  489. 

T  ustee  cannot  purchase  trust  property.   Employed 

«22 


to  buy  for  another  cannot  twy  for  himself.  His  pur- 
chase enures  to  the  benefit  of  the  principal  See  note 
to  Massie  v.  Watts.  8  Cranch,  148. 

Deed  from  cestui  qu  trust  to  trustee,  ward  In  guar- 
dian, heir  to  executor,  is  void.  See  note  to  Harding  v. 
Handy.  11  Wheat.,  103. 

Length  of  time  is  no  bar  to  a  trust.  When  time  1*- 
oinstorun.    See  note  to  Prevost  v.  G  rati,  8  Wheat- 
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not  continue  in  a  valuable  body  of  land.  The 
leading  incidents  in  the  history  of  the  case  are 
these: 

In  the  summer  of  1817,  two  distinct  com- 
panies were  formed  at  Cincinnati  for  the  pur- 
po*  of  purchasing  lands  at  the  public  sales  of 
she  Caned  States,  to  be  shortly  held  at  Woos- 
:er,  in  the  State  of  Ohio;  the  object  being  to 
iij  oat  and  establish  a  town  in  the  reserve  of 
'*el«  miles  square  on  the  Miami  of  Lake 
Erie,  since  called  the  Maumee  River. 

One  company,  called  the  Piatt  Company, 

vis  composed  of  the  following  persons:   John 

H.  Piatt,  William  M.  Worthington,  Gorham 

I  A  Worth,  and  Robert  Piatt,  the  plaintiff  in 

I  'Jit  suit  below,  and  now  defendant  in  error. 

The  other  company  was  called  the  Baum 
Company,  and  composed  of  the  following  per- 
sons: Martin  Baum,  Jacob  Burnett,  William 
C.  Schenck,  William  Barr,  William  Oliver 
one  of  the  plaintiffs  in  error),  Andrew  Mack, 
and  Jesse  Hunt. 

What  the  articles  of  agreement  were  between 
ik  members  of  the  Piatt  Company  the  record 
did  not  show. 

On  the  7th  of  June,  1817,  the  Baum  Com- 
pany entered  into  the  following  articles  of 
agreement— Mack  being  admitted  to  half  a 
ware,  the  whole  interest  was  divided  into  thir- 
teen parts,  whereof  Mack  held  one  thirteenth 
and  each  of  the  other  persons  two  thirteenths: 

"We,  the  undersigned,  agree  to  enter  into  a 
partnership  for  the  purpose  of  purchasing 
lands  and  lots  at  the  public  sales  to  be  held  at 
Wooster,  on  the  seventh  and  fifteenth  of  July 
next;  anil  for  the  purpose  of  effecting  the  said 
purchases,  we  agree  to  borrow,  at  the  office  of 
dkount  and  deposit  at  Cincinnati,  the  sum  of 
eight  thousand  dollars,  for  which  sum,  and  for 
all  purchases  made  by  our  agents,  either  at  the 
pablic  sales  or  otheiwise,  we  hold  ourselves 
335*]  'jointly  and  equally  liable.  And  we 
do  farther  agree  that  William  C.  Schenck, 
William  Barr,  and  William  Oliver  shall  be  our 
agents  to  explore  the  lands  and  make  the  pur- 
chases. And  we  do  agree  to  confirm  and  com- 
ply  with  any  contracts  that  our  agents  afore- 
said may  make  on  our  account.  And  it  is  fur- 
ther agreed  that  our  said  agents  shall  be  author- 
ized to  take  in  any  other  partner  or  partners 
that  they  may  see  proper,  on  such  terms  as 
they  may  esteem  advantageous.  And  it  is  fur- 
ther agreed  that  in  consideration  of  the  serv- 
ices to  be  performed  by  the  agents  above, 
their  expenses,  incident  to  making  the  pur- 
chases aforesaid,  shall  be  defrayed  by  the  other 
individuals  comprising  the  company. 

"Is  witness  whereof,  we  have  hereunto  set 

oar  hands  and  seals,  at  Cincinnati,  this  the 

sereoth  day  of  June,  eighteen  hundred  and 

*»enteen.  Martin  Baum,       [seal." 

"  Jesse  Hunt,  seal. 

'•  J.  BtTRNET,  SEAL. 

"  W.  C.  Schenck,     seal. 
"  W.  Barr,  seal. 

"  William  Oliver,  [seal. 

The  Piatt  Company  appointed  Robert  Piatt 
its  agent. 

On  the  23d  of  June,  1817,  Worthington, 
John  H.  Piatt,  and  Worth  addressed  a  letter  of 
instructions  to  Robert  Piatt,  their  agent,  di- 
recting him  how  to  proceed,  and  inclosing 
IIowako  3. 


$4,000  to  make  the  first  pajment  on  the  lots 
of  land  which  he  might  purchase. 

The  agents  having  made  their  selections, 
met  at  Wooster  to  attend  the  sales,  and  then 
ascertained  that  they  had  each  selected  the  fol- 
lowing tracts,  viz.:  1,  2,  8,  4,  86,  and  87.  In 
consequence  of  this,  the  following  agreement 
was  entered  into.  viz. : 

"We,  the  undersigned,  agree,  on  behalf  of 
the  companies  we  represent,  to  wit:  William 
C.  Schenck,  of  Warren  County,  Ohio,  and 
William  Oliver,  of  Cincinnati,  Ohio,  for  them- 
selves, and  for  Jacob  Burnet,  Martin  Baum, 
Jesse  Hunt,  William  Barr,  and  Andrew  Mack, 
all  of  Hamilton  County,  Ohio;  and  Robert 
Piatt,  of  Boon  County,  Kentucky,  for  himself, 
and  for  William  M.  Worthington,  John  H. 
Piatt,  and  Gorham  A.  Worth,  all  of  Hamilton 
County,  Ohio,  to  purchase  at  the  public  sales, 
in  July,  1817,  at  Wooster,  lots  numbered  1,  2, 
8,'  and  4,  at,  and  including,  the  mouth  of  Swan 
Creek,  in  township  No.  3,  in  the  United  States 
reserve,  at  the  foot  of  the  rapids  of  the  Miami 
of  the  Lakes,  for  the  joint  benedt  of  both  com- 
panies: that  is,  one  company  to  have  one  half 
interest  in  the  whole,  and  the  other  company 
to  have  the  other  half;  each  company  paying 
one  half  of  the  purchase  money.  It  is  further 
agreed  that  Robert  Piatt,  in  behalf  of  his  com- 
pany and  the  company  of  Schenck  and  Oliver, 
shall  be  the  bidder  for  lots  Nos.  1  and  2,  and 
William  Oliver  for  lots  Nos.  8  and  4,  they  be- 
ing the  above  four  lots  at  the  mouth  of  Swan 
Creek. 

*"In  witness  whereof,  the  parties  [#336 
have  hereunto  interchangeably  set  their  hands 
and  seals,  this  17th  day  of  July,  1817. 

"  W.  C.  Schenck,     [seal.' 
"  William  Oliver,  [seal.' 
'•  Robert  Piatt.       [seal.]" 
And  afterwards  the  following: 
"  The  undersigned  have  agreed  to  purchase, 
for  the  joint  benefit  of  their  companies,  lots  or 
tracts  of  land  numbered  86  and  87,  opposite 
the  mouth  of  Swan  Creek,  on  the  same  prin- 
ciples that  lots  numbered  1,  2,  3,  and  4,  at  the 
mouth  of  Swan  Creek,  were  purchased,  as  per 
agreement  between  William  C.  Schenck  and 
William  Oliver,  for  themselves  and  others,  and 
Robert  Piatt  for  himself  and  others,  bearing 
date  17th  July,  1817. 

•'  Robert  Piatt,  [seal.] 
"  William  Oliver,  [seal.]" 
On  the  18th  of  July,  1817.  in  conformity  with 
the  above  agreements,  William  Oliver  bid  in 
lots  No.  3  and  4,  and  on  the  19th  of  July,  Robert 
Piatt  bid  in  tracts  1,  2,  86  and  87.  The  original 
certificates  for  the  tracts  bid  in  by  Oliver. were 
made  out  in  his  name,  and  for  the  tracts  bid  in 
by  Piatt.in  the  names  of  himself, John  H.  Piatt, 
Worth,  and  Worthington,  in  conformity  with 
the  letter  of  instructions  addressed  to  him  on 
the  23d  of  June. 

On  the  21st  of  July,  1817,  Robert  Piatt  bid 
in,  for  the  separate  account  of  the  Piatt  Com- 
pany, the  following  other  tracts,  viz. : 

Northwest  quarter-section  2,  township  8. 

Southwest  quarter-section  2,  township  3. 

Southwest  quarter-section  8,  township  8. 

Northwest  quarter-section  8,  township  3. 

Southeast  quarter-section  8,  township  3. 
The  first  installment  of  the  purchase  money 
for  which  was  paid  by  the  Piatt  Company. 
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On  the  4th  of  August,  1817,  Robert  Piatt 
settled  an  account  with  the  Piatt  Company, 
giving  them  credit  for  the  four  thousand  dollars 
above  mentioned,  and  charging  them  with  one 
half  of  the  installments  which  had  been  paid 
upon  Nos.  1,  2,  8,  and  4,  and  with  the  whole 
of  the  installments  which  had  been  paid  upon 
Nos.  86  and  87,  and  upon  the  five  quarter-sec- 
tions. 

After  the  return  of  the  agents  to  Cincinnati, 
a  meeting  of  both  companies  was  held ;  the  nets 
of  the  agents  at  Wooster  were  ratified,  and  the 
two  companies  were,  in  respect  to  their  joint 
purchases.consolidated  in  a  new  company  call- 
ed the  Port  Lawrence  Company.  Martin  Baum 
was  appointed  trustee,  for  the  purpose  of  carry- 
ing out  a  resolution  of  the  company  that  a  town 
should  be  laid  out  upon  a  part  of  the  land.  It 
was  further  agreed  that  Oliver  should  be  ap- 
pointed an  agent  to  lay  out  the  town  and  make 
sale  of  the  lots;  and  he  was  directed, in  perform- 
337*]  ing  this  duty,  to  call  to  his  'assistance 
William  C.  Schenck,  another  of  the  original 
members  of  the  Baum  Company. 

Each  of  the  companies  purchased  other  lands 
upon  its  own  private  account. 

On  the  14th  of  August,  1817,  Oliver  executed 
a  bond  to  Baum  in  the  penal  sum  of  twenty 
thousand  dollars,  the  condition  of  which  was 
as  follows: 

"Whereas,  the  above  named  Martin  Baum 
hath  this  day  constituted  and  appointed  the  be- 
fore bound  William  Oliver  his  agent,  with  power 
to  lay  out  a  town  at  the  mouth  of  Swan 
Creek,  on  the  Miami  of  the  Lakes,  and  hath 
authorized  the  said  William  to  sell  and  dispose 
of  the  lots  in  said  town,  agreeably  to  a  letter  of 
instructions,  and  to  receive  payment  for  the 
same  from  the  purchasers,  and  to  execute  and 
deliver  certificates,  in  the  nature  of  title  bonds, 
for  the  lots  by  him  sold.  Now,  the  condition  of 
the  above  obligation  is  such, that  if  the  said  Will- 
iam Oliver  shall  in  all  things  well  and  truly 
execute  the  trust  reposed  in  him  by  the  said 
Martin  Baum,  and  shall  render  a  true  account  of 
his  proceedings, when  required,  and  shall  faith- 
fully pay  over  to  the  said  Martin  all  moneys  by 
him  received  for  or  on  account  of  sales  made 
in  the  town  to  be  laid  off  by  him,  as  afore- 
snid,  when  thereto  required,  then,  and  in  such 
case,  the  above  obligation  Shall  cease  and  deter- 
mine, otherwise  remain  in  full  force  and 
virtue." 

On  the  same  day,  Baum  executed  a  power  of 
attorney  to  Oliver,  as  follows: 

"Enow  all  men  by  these  presents,  that  I, 
Martin  Baum,  of  Cincinnati,  in  the  State  of 
Ohio,  for  divers  good  causes  and  considerations 
me  thereunto  moving,  have  made,  constituted 
and  appointed,  and  by  these  presents  do  make, 
constitute,  and  appoint  William  Oliver,  of  said 
place,  my  true  and  lawful  attorney,  for  me  and 
in  my  name,  to  sell  and  dispose  of  the  lots  in  a 
town  to  be  laid  off  at  Swan  Creek,  on  the 
Miami  of  the  Lakes,  agreeably  to  a  letter  of  in- 
structions therewith  delivered,  and  to  receive 
payment  for  the  same  from  the  purcbasers.and 
to  execute  and  deliver  certificates, in  the  nature 
of  title  bonds,  for  the  lots  by  him  sold,  and  to 
do  all  lawful  acts  requisite  for  effecting  the 
premises,  hereby  ratifying  and  confirming  all 
that  my  said  attorney  shall  lawfully  do  therein 
by  virtue  hereof.  In  testimony  whereof,"  «ftc. 
<(24 


On  the  same  day  Baum  delivered  to  Oliver  i 
letter  and  a  set  of  instructions.  The  letter  is  a. 
follows: 

"CracraNATi,  August  14th,  1817. 

"Sir:  You  will  observe  by  the  power  of  at 
torney  this  day  handed  to  you,  that  you  ar 
appointed  an  agent  to  lay  out  a  town  at  th 
mouth  of  Swan  Creek,  on  the  Miami  of  Lak 
Erie.  Your  appointment  is  for  one  year,  com 
mencing  this  day;  for  which  services  so  ren 
dered,  you  are  entitled  to  receive  from  the  pre 
prietors  twelve  hundred  dollars.  And  the  pre 
prietors  of  the  lands  lying  in  that  country,  bu 
•which  is  a  distinct  concern  from  the  [*33l 
above,  have  agreed  to  allow  you  three  hundre 
dollars  for  attending  to  their  separate  buisness 
"Your  obedient  servant, 

"Mr.  W.  Oliver.  Martin  Baum." 

The  instructions  were  as  follows: 

"  Cincinnati,  14th  August,  1817. 

"Dear  Sir:  As  agent  for  the  proprietors  <i 
the  land  recently  purchased  at  Swan  Creel 
you  will,  immediately  upon  the  receipt  of  tbes 
instructions,  proceed  to  that  place,  and  com 
mence  the  laying  off  a  town.  General  Schenck 
who  accompanies  you,  will  assist  in  the  aurve; 
of  the  ground,  in  determining  the  site,  and  ii 
the  arrangement  and  formation  of  the  plaj 
In  running  the  streets,  and  in  the  division  of  th 
lots,  it  is  not  the  wish  of  the  proprietors  tin 
interest  or  convenience  should  be  sacrified  I 
form ;  that  the  growth  of  the  place  should  hj 
retarded  by  useless  adherence  to  any  particula 
figure, or  to  any  fanciful  uniformity  of  square 
The  number  of  lots  to  be  laid  off  may  be  frcnl 
three  to  five  hundred,  and,  with  the  exoeptioi 
of  water  lots  and  fractional  sections,  of  abou 
sixty  feet  in  front  .and  one  hundred  and  twenr 
feet  in  depth.  The  principal  or  central  stre* 
should  be  at  least  one  hundred  and  sixty  fee 
wide ;  others  from  eighty  to  a  hundred ;  the  al  ley 
from  twelve  to  fifteen.  Let  there  be  three  iou 
each  of  one  hundred  and  twenty  feet  square, «» 
off  for  public  uses,  churches,  schools,  it ;  an 
one,  of  two  hundred  and  forty  feet  square,  fc 
court-house  and  jail.  There  should  also  be  r« 
served  one  or  two  suitable  lots  out  of  the  tow 
for  burying  grounds.  It  is  not,  however,  th 
intention  of  the  proprietors  to  tie  the  agen 
down  to  any  specific  number  of  feet  and  incbe 
in  the  width  of  the  streets  or  size  of  the  lot- 
but  they  leave  to  him  the  exercise  of  his  ow 
judgment,  and  recommend  to  him  the  use  < 
that  sound  discretion  which  his  better  know 
edge  of  the  ground,  and  his  practical  informs 
tion,  will  enable  him  to  display,  to  the  interes 
and  advantage  of  all  concerned. 

"  As  sooa  as  the  surveys  have  been  mode, an 
a  plat  of  the  town  formed,  it  is  necessary  tha 
a  copy  of  them  should  be  immediately  f« 
warded  to  the  proprietors,  as  also  a  notice  a 
the  time  of  sale,  which,  if  practicable,  shout 
correspond  with  the  time  of  holding  the  treat; 
with  the  Indians;  and  on  this  subject  it  isneca 
sary  that  the  agent  should  obtain  the  eariim 
information.  In  the  disposition  and  arrange 
merits  of  the  lots  for  sale,  let  one  third  of  the  whol 
number  taken  in  different  sections  of  the  tow 
be  reserved  for  the  use  and  benefit  of  the  pro 
prietors,  or  for  future  disposal. 

"  The  terms  of  sale,  one  fourth  down,  aw 
the  residue  in  three  equal  annual  installment* 
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with  interest  from  date,  if  not  punctually  paid; 
subject,  however,  to  such  variations  as  the 
judgment  of  the  agent  may  dictate.or  particular 
circumstances  require.  An  immediate  cor- 
respondence is  to  be  opened  by  the  agent  with 
339*]  Martin  *Baum,  Esq.,  of  this  city,  who 
will  act  as  trustee  for  the  proprietors,  and  any 
informations  given  to  him  in  relation  to  the 
bonnes  of  the  agency,  the  sale  of  the  lots,  and 
the  progress  of  the  town,  that  may  be  thought 
of  any  consequence  to  the  interests  of  the  pro- 
prietors, or  that  may  be  required  by  the  trustee. 
It  is  the  intention  of  the  proprietors  to  give 
public  notice  of  the  time  of  the  sale,  and  it  is 
necessary  that  this  notice  should  be  as  general 
and  as  widely  spread  as  possible ;  the  agent  will, 
therefore,  immediately,  upon  the  times  being 
filed,  forward  the  proper  advertisement  to  De- 
troit, Buffalo,  Albany,  New  York, Philadelphia, 
Pittsburg,  Cbillicothe,  and  to  the  trustee  in  this 
city,  for  publication.  The  instructions  of  the 
trustee  are,  in  all  respects,  to  be  regarded  as 
coming  from  the  proprietors  themselves. 

"  Wishing  you  a  safe  and  pleasant  journey, 

and  an  easy  and  prosperous  management  of  the 

trust  committed  to  your  care,  we  remain,  with 

great  respect,  &c.,  your  obedient  servant, 

"  Martin  Baum. 

"  Trustee  for  the  Proprietors. 

"To Major  Wm.  Oltvkb." 

In  another  part  of  the  record.the  same  paper 
is  found,  with  a  few  and  unimportant  varia- 
tions, but  the  names  of  these  persons  are  signed 
to  it,  viz.,  Barr,  Mack,  Burnet,  Worthington, 
Hunt,  John  H.  Piatt,  Worth,  and  Baum. 

The  agents  proceeded  to  lay  out  a  town,  and 
on  the  30th  September,  1817,  offered  the  lots 
for  sale,  according  to  the  following  advertise- 
ment: 

"TBRMS  OF  SALE. 

"  Terms  of  sale  of  lots  in  the  town  of  Port 
Lawrence:  One  fourth  down;  the  balance  in 
three  equal  annual  installments,  with  interest 
from  the  date  of  purchase,  if  not  punctually 
paid;  and  if  the  whole  amount  of  the  purchase 
money  is  not  paid  when  the  last  installment  be- 
comes due,  the  lots  now  purchased  shall  revert 
to  the  proprietors  of  Port  Lawrence.  The  un- 
dersigned reserve  the  privilege  of  one  bid  on 
each  tot  offered. 

"  W.  C.  SCHKNCK, 

"  Wru,iAM  Ouvkh,  Agents. 

"  Miami  Rapids,  Sept.  20, 1817." 

At  the  sale,  seventy-nine  lots  were  sold.  Two 
of  them,  viz.,  Nos.  228  and  224,  were  purchased 
by  Oliver  himself,  with  the  assent,  as  he  alleged 
is  his  answer,  of  the  company,  and  of  Martin 
Baum.  the  trustee. 

On  the  5th  of  October,  1817,  Schenck  gave  to 
Oliver  the  following  receipt: 

"  Miami  Rapids,  Oct.  5,  1817. 

"Received  from  William  Oliver,  agent, 
eight  hundred  and  fifty-five  dollars  and  thirty- 
Inree  cents,  the  proceeds  of  sales  of  lots  in  the 
MO*]  'town  of  Port  Lawrence,  for  which  I 
an  accountable  to  Martin  Baum.  of  Cincinnati. 

"  $855.33.     (Signed  duplicates.) 

"W.  C.  ScHKNCK." 

In  January,  1818,  Oliver  went  to  Port  Law- 
rence, and  spent  the  winter  there.  In  May, 
ttlS,  be  returned  to  Cincinnati,  about  which 
tee  he  was  elected  cashier  of  the  Miami  Ex- 
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porting  Company,  and  entered  upon  the  duties 
of  his  office  on  the  1st  of  July,  1818. 

On  the  14th  of  August,  1818,  Oliver,  as  it 
was  alleged  by  him  in  his  answer  to  the  bill, 
sold  and  transferred  one  half  of  his  interest  in 
the  Baum  Company,  and  also  in  the  Port  Law- 
rence Company,  to  Steele  &  Lytle,  they  assum- 
ing all  outstanding  liabilities;  and  in  an  early 
part  of  the  ensuing  spring,  the  remaining  half 
of  hie  interest  in  both  companies  to  Embree  & 
Williams. 

On  the  19th  of  September,  1818,  Oliver  and 
Worthington  made  a  division  of  the  lots  in  the 
town  of  Port  Lawrence,  between  Martin  Baum 
and  John  H.  Piatt,  these  persons  representing 
their  respective  companies.  One  hundred  and 
fifty-seven  lots  were  assigned  to  Piatt,  and  one 
hundred  and  fifty-eight  to  Baum. 

On  the  24th  of  April,  1820,  Congress  passed 
an  act,  entitled  "An  Act  making  further  pro- 
vision for  the  sale  of  the  public  lands,"  chang- 
ing the  mode  of  selling  lands  from  credit  to 
cash,  and  reducing  the  price  from  two  dollars 
to  one  dollar  and  twenty -five  cents  per  acre. 
The  effect  of  this  law.  and  of  the  general  em- 
barrassment in  the  business  of  the  country 
which  occurred  about  this  period,  was,  as  it 
was  alleged  in  the  answer  to  the  bill,  to  depress 
the  prospects  of  the  companies  before  men- 
tioned, and  the  pecuniary  condition  of  the  in- 
dividual members  thereof,  to  such  an  extent 
that  they  resolved  to  abandon  the  lands,  and 
forfeit  them  to  the  United  States,  rather  than 
pay  the  installments  which  were  still  due.  But 
before  this  was  done,  the  intention  was  changed 
by  another  act  of  Congress. 

On  the  2d  of  March,  1821,  Congress  passed 
"An  Act  for  the  relief  of  the  purchasers  of 
public  lands  prior  to  the  first  day  of  July,  1820," 
which  allowed  a  purchaser  to  file  a  relinquish- 
ment of  the  land  so  purchased,  upon  which  the 
whole  purchase  money  had  not  been  paid,  and 
apply  the  sums  which  had  already  been  paid 
for  such  land,  to  the  completion  of  payments 
which  might  be  due  upon  any  other  land. 

On  the  15th  of  September,  1821,  Oliver  trans- 
ferred to  Baum  the  certificates  of  Nos.  8  and  4, 
which  he  had  bid  for  at  the  public  sale,  as 
heretofore  described;  and  on  the  17th  of  Sep- 
tember, John  H.  Piatt,  Robert  Piatt,  Q.  A. 
Worth,  and  William  M.  Worthington,  united 
in  transferring  to  Baum  the  certificates  for  the 
Nos.  1,  2,  86,  and  87,  which  they  had  bid  for 
at  the  sale;  and  by  the  same  instrument  the 
last  mentioned  parties  also  transferred  to  Baum 
the  certificates  for  the  five  quarter-sections, 
which  it  has  already  been  stated  the  Piatt  Com- 
pany purchased  on  their  own  private  account, 
at  the  'public  sale.  Both  transfers  were  [*34 1 
absolute,  to  Martin  Baum,  his  heirs  and  assigns, 
forever. 

On  the  27th  of  September,  1821,  Baum,  to 
whom  the  certificates  had  thus  been  assigned, 
filed,  by  Micajah  T.  Williams,  his  attorney  in 
fact,  a  relinquishment  of  tracts  Nos.  1  and  2, 
and  requested  that  the  proceeds  of  former  in- 
stallments might  be  applied  to  the  completion 
of  the  payments  still  due  upon  8,  4,  86, 87,  and 
the  five  quarter-sections.  The  consequence  of 
this  transaction  was,  that  as  Nos.  1  and  2  had 
been  bought  at  a  much  higher  price  than  the 
other  tracts,  the  credit  acquired  on  the  books 
of  the  government  by  their  relinquishment  was 
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more  than  enough  to  complete  the  payments 
for  all  the  other  lands  mentioned  above,  and  a 
surplus  existed,  in  the  form  of  land  script, 
which  might  either  have  been  sold  or  applied 
to  a  payment  for  other  lands.  Four  hundred 
and  seventy-four  dollars  and  fifty-nine  cents  of 
this  script  belonged  to  the  Piatt  Company,  and 
was  applied  by  the  Baum  Company  in  payment 
for  lands  which  that  company  had  purchased. 
The  following  is  the  account: 

LANDS  SURRENDERED. 


Tract  No.  1. 

Amount  paid  on  it 

- 

- 

$1,015  0&i 

Tract  No.  2. 

Amount  paid  on  it 

- 

- 

8,802  50 

LANDS  NOT  SURRENDERED. 

Swan  Creek,  8 

. 

. 

$607  85} 

**        «'       4 

- 

- 

271  78* 

"     86 

■ 

- 

878  81} 

"     87 

- 

- 

149  96} 

5  quarter-sections    - 

- 

- 

1248  00 

On  the  27th  of  September.  1821,  Oliver  made 
a  memorandum,  or  addressed  a  letter  to  some 
person,  stating  several  particulars  which  he 
had  attended  to  at  Maumee,  directing  the 
land  to  be  run  out,  counsel  to  be  employed, 

On  the  20th  of  January,  1822,  Baum  pre- 
sented a  petition  to  Congress,  representing  that 
he  had  laid  out  a  town  upon  tracts  Nos.  1  and 
2,  and  sold  a  number  of  lots  to  persons  to 
whom  he  was  bound  to  give  a  title;  that  in  con- 
sequence of  the  late  law  of  Congress,  reducing 
the  price  of  the  public  lands,  he  had  been 
obliged  to  surrender  them;  and  praying  that 
Congress  would  authorize  an  immediate  sale  of 
those  two  tracts  of  land,  so  as  to  give  him  an 
opportunity  to  repurchase  them  at  a  fair  price, 
and  thus  be  enabled  to  fulfill  his  engagements 
to  those  who  had  purchased  of  him. 

On  the  10th  of  September,  1822,  Baum  gave 
to  Oliver  the  following  certificate: 

"  CracrNNATi,  Sept.  10, 1822. 
"It  is  hereby  certified,  that  there  is  due 
William  Oliver,  from  the  Port  Lawrence  Com- 
pany, two  hundred  and  thirteen  dollars  and 
seven  cents,  which  said  Oliver  refunded,  by  re- 
quest of  the  company,  to  purchasers  of  lots  in 
Port  Lawrence,  the  title  of  which  has  been  re- 
linquished to  the  United  States  by  the  company ; 
342*]  it  being  the  'amount  due  on  the 
shares  originallv  owned  by  John  H.  Piatt,  Rob- 
ert Piatt,  Q.  A.' Worth,  and  William  M.  Worth- 
ington.  Martin  Baum, 

"Agent  for  the  Port  Lawrence  Land  Com- 
pany." 

On  the  25th  of  December,  1822,  Baum  ad- 
dressed a  letter  to  the  Hon.  E.  A.  Brown, 
Washington  city,  inclosing  his  petition,  to  be 
again  presented,  and  saying,  amongst  other 
things,  "  though  it  is  signed  by  myself  •nly, 
still  others  have  an  interest  in  it,  to  wit,  Jacob 
Burnet,  William  Steele,  M.  T.  Williams,  S.  R. 
Miller,  John  Rowan,  of  Kentucky;  but,  for 
the  sake  of  convenience,  all  the  lands  of  the 
company  were  transferred  to  me.  The  petition 
gives  a  true  statement  of  facts;  the  grounds 
why  those  tracts  were  surrendered  to  the  Unit- 
ed States;  the  injurious  operation  of  the  law  of 
Congress  (called  the  relief  law)  in  the  case;  and 
the  just  claim  which  (I  think)  I  and  my  asso- 
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dates  have  on  the  government  for  redress," 
<fcc,  Ac. 

In  January,  1828,  Baum  came  into  arrange- 
ments with  some  of  those  who  had  purchased 
town  lots,  and  to  whom  he  was  unable  to  give 
a  title,  agreeing  for  himself  and  his  associates  to 
repurchase  the  lots  and  refund  the  money  which 
he  had  received  on  them. 

On  the  Sd  of  February,  1828,  Oliver  addressed 
the  following  letter  to  Robert  Piatt,  which  was 
received  by  him: 

"  Cincinnati.  February  3d,  1828. 

' '  Dear  Sir  :  I  have  been  anxious  to  see  you 
in  relation  to  the  Port  Lawrence  business,  and 
was  on  the  eve  of  setting  off  yesterday  for  your 
house,  but  have  concluded  to  write,  requesting 
the  favor  of  your  attention  to  the  matter.  In 
consequence  of  the  company's  securing  the 
Port  Lawrence  property,  they  are  liable  to  the 
purchasers  for  the  money  received  for  lots;  and 
as  some  of  my  friends  in  Detroit  were  disposed 
to  bear  pretty  hard  on  me  for  advising  them  to 
purchase,  I  authorized  Colonel  Hunt  to  redeem 
the  certificates  of  sale  from  those  who  had  pur- 
chased by  my  advice.  The  payments  made  in 
this  way  were  upwards  of  $400-  M  Baum's 
company  have  refunded  their  proportion,  but 
my  claim  ($213.07,  which  is  from  the  10th  of 
last  September,  1822)  against  you  is  unsatisfied; 
and  as  we  are  at  a  loss  to  know  tne  particular 
interest  of  the  members  of  your  company,  I 
must  ask  the  favor  of  your  stating  the  present 
proprietors,  and  their  respective  interests  in  the 
concern.  Please  say  when  it  will  be  convenient 
for  you  to  arrange  your  proportion,  as  also  to 
request  Mr.  Grandon  to  pay  on  his  share  or 
shares.  Respectfully,  your  obedient  servant, 
"  Will.  Oliver. 

"R.  Piatt,  Esq." 

On  the  6th  of  February,  1823,  Baum  ad- 
dressed another  letter  to  Mr.  Brown  upon  the 
subject  of  his  petition,  representing  that  the 
case  was  a  ruinous  one  to  him  and  nis  aaeod- 
fttes  Ac    Ac 

On  the'  8d  of  June.  1828,  Oliver  exhibited  an 
account  against  '"Martin  Baum  and  [*343 
his  associates,"  running  from  1818  to  June, 
1823,  and  bringing  them  in  debt  to  Oliver  in 
the  sum  of  $1,885.47. 

On  the  27th  of  August,  1823,  Baum  mort- 
gaged to  Oliver  tracts  Nos.  8,  4,  86,  and  87,  to 
secure  the  payment  of  the  above  sum  of 
$1,835.47  with  interest  from  the  1st  of  Septem- 
ber, 1823.  The  payment  was  to  be  made  on  or 
before  the  1st  of  January,  1824. 

On  the  81st  of  January,  1824,  Baum  ad- 
dressed a  letter  to  the  proprietors  of  the; 
Maumee  and  Sandusky  Land  Company,  ac- 
companied by  an  account  between  himself  audi 
the  proprietors  of  Port  Lawrence.  The  kttcsj 
was  as  follows: 

"Cincinnati,  81  »t  January.  1824. 
"  To  the  Proprietors  of  the  Maumee  and  Sao 

dusky  Land  Co. 

"Dear  Sir:  Inclosed,  I  hand  you  a  staM 
ment  of  the  Port  Lawrence  land  speculation 
by  which  you  can  see  how  that  business  standi 
to  wit,  a  balance  due  me  by  the  company  c 
upwards  of  $4,755,  and  is  daily  increwm 
with  interest.  Suits  have  been  commence 
against  me  for  the  restoration  of  the  moot 
which  was  paid  the  company  for  lots,  and  tb 
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amount  of  improvements  made  thereon,  as 
well  as  for  damages.  I  was  obliged  to  borrow 
money  to  compromise  and  quiet  those  claims, 
(or  fear  of  incurring  heavy  damages,  great 
expenses,  and  much  trouble,  and  probably  a 
total  loss  of  the  company's  property  by  sales, 
or  judgments  and  executions.  The  lands  have 
consequently  been  mortgaged  for  the  money 
borrowed,  and  unless  it  is  shortly  refunded, 
the  lands  may  yet  be  sold  under  the  mortgage; 
His  therefore  necessary  that  the  proprietors 
pay  to  me  their  respective  quotas,  to  save  their 
hods  from  sale,  I  am  extremely  anxious  to 
close  this  business,  and  therefore  propose  that 
I  will  exonerate  you  from  paying  any  more 
money,  if  you  will  sell  and  convey  me  your 
interest  in  all  those  lands.  But,  lest  you  should 
think  that  I  wish  to  make  a  speculation  out  of 
yon,  if  you  will  exonerate  me  from  paying  any 
more,  I  will  sell  you  my  interest  in  these  lands, 
and  will  thank  you  to  accept  the  latter  propo- 
sition. It  is  needless  to  go  into  an  explana- 
tion, as  the  account  will  do  it  of  itself:  and  my 
proposition  will  satisfy  you  as  to  the  prospects 
of  gain.  Please  inform  me  soon  what  course 
jou  intend  to  pursue. 
"  Yours,  respectfully,       Martin  Baum." 

One  of  these  letters  appears  to  have  been 
directed  to  Mr.  Robert  Piatt,  and  another  to 
W.  M.  Worthington.  Esq. 

On  the  23d  of  April.  1824.  Baum  authorized 
and  empowered  Major  William  Oliver  to  lease, 
let.  and  rent  all  the  lands,  in  and  out-lots, 
booses,  and  other  property  which  he  owned,  or 
of  which  he  had  the  control,  situate  and  being 
within  the  United  States  reservation  on  the 
Maumee  River  for  the  then  present  season ;  and 
also  to  collect  all  rents  which  might  be  then 
doe  on  all  or  any  of  the  said  property. 
344*J  *On  the  28th  of  August.  1824,  Baum 
addressed  a  letter  to  G.  A.  Worth,  Esq.,  apart 
of  which  is  as  follows: 

"  Cincinnati,  28th  August,  1824. 

"Deab  Sib:  Your  favor  of  the  10th  April 
last  came  duly  to  hand — contents  noticed. 
The  land  speculation  has  truly  been  an  unfor- 
tunate business,  and  no  one  can  be  more  tired 
of  it  than  I  am;  for  it's  me  who  has  to  stand 
the  brunt  of  the  company — suits,  judgments, 
executions,  with  all  its  attendant  vexations. 
First,  our  agents  were  crazy  in  making  pur- 
chases at  such  high  rates — then  the  madness  of 
Congress  in  reducing  the  price  of  the  public 
lands — change  of  times — scarcity  of  money — 
tbe  impossibility  of  managing  that  species  of 
property  where  so  many  are  concerned;  the 
change  of  sentiments  of  persons  in  holding 
real  estate;  in  fact  all  and  everything  has 
operated  against  such  speculations;  ana  were 
I  relieved  of  that  concern,  an  immense  burden 
would  be  taken  off  my  shoulders."  &c.,  &c. 

On  the  21st  of  September,  1825,  Baum  gave 
to  Oliver  the  following  power: 

"Cincinnati,  21st  Sept.,  1826. 

"  I  have  and  hereby  authorize  and  empower 
Major  William  Oliver  to  lease,  let,  and  rent  all 
the  lands,  in  and  out- lots,  houses,  and  other 
property  which  I  own,  or  of  which  I  have  the 
control,  situate,  lying,  and  being  within  the 
United  States  reservation,  on  the  Maumee 
River,  for  the  ensuing  season;  and  also  to  col- 
lect all  rents  or  other  moneys  due  me  in  and 
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about  the  town  of  Maumee  and  Port  Law- 
rence. Martin  Baum." 

On  the  5th  of  October,  1825,  Oliver  com- 
menced proceedings  in  attachment  in  Michi- 
gan, by  making  the  following  affidavit: 

"  Martin  Baum,  agent  for  John  H.  Piatt 
(since  deceased),  Robert  Piatt,  G.  A.  Worth, 
and  William  M.  Worthington,  to  William  Oli- 
ver, debtor,  for  the  sum  of  two  hundred  and 
thirteen  dollars  and  seven  cents,  being  tbe 
amount  refunded  to  purchasers  of  the  lots  in 
Port  Lawrence,  by  request  of  sa'd  Baum,  with 
interest  from  the  10th  day  of  September,  1822. 
"Michigan,  Monroe  County,  «*.• 

"I,  William  Oliver,  of  lawful  age,  do  sol- 
emnly swear  that  (he  sum  mentioned  in  the 
above  account  is  justly  due  from  the  persons 
therein  named;  that  they  do  not  reside  within 
the  territory  of  Michigan,  and  that  he  has 
reason  to  fear,  unless  an  attachment  issues 
upon  the  property  of  the  persons  above  named, 
his  debt  cannot  be  recovered. 

"  Will.  Oliver." 

"  Sworn  this  5th  day  of  October,  1825,  be- 
fore me,  Peter  P.  Ferry, 

"Justice  of  the  Peace." 

On  the  7th  of  October,  1825,  an  order  was 
filed  in  the  office  of  the  clerk  of  Monroe  County 
Court,  for  an  attachment  against  the  rights 
•and  credits,  moneys  and  effects,  goods  [*345 
and  chattels,  lands  and  tenements  of  the  parties 
above  named.  The  writ  was  issued  on  tbe 
same  day. 

On  the  15th  of  October,  1825,  an  attachment 
was  laid  upon  the 

Southwest  quarter  of  section  2,  township  8. 

Northwest  quarter  of  section  3,  township  8. 

Southwest  quarter  of  section  3. 

Southwest  quarter  of  section  4. 

The  three  first  of  these  were  included  in  the 
original  purchase  by  Piatt  and  subsequent 
transfer  to  Baum.  The  fourth  belonged  to 
some  other  transaction,  and  is  not  involved  in 
this  case.  The  whole  four  were  appraised, 
collectively,  at  $1,200. 

The  suit  went  on,  no  one  appearing  for  the 
defendants,  until  October,  1826,  when  it  ap- 
pearing that  notice  to  defendants  in  attachment 
had  been  published  nine  months,  judgment 
was  entered  against  them,  a  fieri  facta*  issued, 
and,  on  the  5th  of  April,  1828,  the  property 
was  sold  to  Charles  Noble  for  $241. 60,  who  on 
the  same  day  conveyed  it  to  Oliver. 

Having  traced  out  the '  proceedings  under 
the  attachment  to  their  consummation,  it  is 
necessary  to  go  back  to  the  year  1825. 

On  tbe  13th  of  October,  1825,  Oliver  filed  a 
bill  in  the  Supreme  Court  of  the  Territory  of 
Michigan,  sitting  as  a  court  of  chancery,  to 
foreclose  the  mortgage  which  had  been  given 
by  Baum  on  the  27th  of  August,  1823.  Baum 
being  a  non-resident,  a  notice  to  him  to  appear 
was  published  for  nine  weeks  successively  in  a 
newspaper  published  at  Monroe. 

On  the  7th  of  December,  1827,  the  bill  was 
taken  pro  eonfetto,  and  on  tbe  5th  of  Septem- 
ber, 1828,  the  court  decreed  that  the  property 
should  be  sold,  which  was  accordingly  done. 
Oliver  became  the  purchaser,  and  received  a 
deed  from  the  register,  who  had  been  directed 
to  make  the  sale. 

To  return  again  to  the  chronological  order 
of  events. 
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Congress  having  made  a  donation  of  land  to 
the  University  of  Michigan,  the  trustees  of 
that  institution  resolved,  on  the  25th  of  June, 
1827,  to  accept  of  No.  1  in  lieu  of  a  section,  in 
the  expectation  that  in  the  event  that  lot  No.  2 
should  revert  to  the  United  States,  then  the 
same  should  be  considered  a  part  of  the  section 
to  which  they  were  entitled  under  the  act,  and 
requested  the  chairman  to  advertise  the  Treas- 
ury Department  thereof. 

On  the  20th  of  July,  1827,  Baum  addressed 
a  long  letter  to  the  commissioner  of  the  gen- 
eral land  office,  giving  a  history  of  the  Fort 
Lawrence  Company,  and  expressing  a  desire 
to  repossess  Nos.  1  and  2.  He  then  says,  "  It 
has  been  hinted  that  the  trustees  of  the  semi- 
nary lands  of  the  Michigan  territory  have  had 
sufficient  influence  to  delay  the  sale,  with  a 
view  to  get  the  privilege  of  locating  these  two 
tracts  for  that  purpose.  If  this  is  the  fact,  I 
protest  against  such  an  arrangement.  They 
nave  no  claim  to  them  whatever,  but  mine  is  a 
346*]  *strongone,  and  I  am  determined  to  pur- 
sue it  in  every  possible  way  till  I  obtain  justice." 

In  August,  1827,  Oliver  went  to  Detroit  to 
ascertain  if  the  tracts  1  and  2  could  bo  obtained 
from  the  university,  but  nothing  was  then  done. 

On  the  18th  of  October,  1827,  Charles  Noble 
wrote  to  Benjamin  H.  Piatt,  one  of  the  heirs 
of  John  H.  Piatt,  who  had  died,  and  inclosed 
him  a  copy  of  the  proceedings  in  the  attach- 
ment at  the  suit  of  Oliver. 

On  the  18th  of  February,  1828,  Piatt  ac- 
knowledged the  receipt  of  this  letter,  and  de- 
sired further  information. 

On  the  1st  of  April,  1828,  Noble  replied,  and 
Inclosed  a  copy  of  the  advertisement  of  the 
auditor  for  (he  sale  of  the  throe  quarter-sections 
of  land  as  before  mentioned.  The  sale  was  to 
take  place  on  the  5th  of  April,  1828. 

On  the  12th  of  August,  1828,  Oliver  opened 
a  negotiation  with  the  University  of  Michigan, 
proposing  to  give  other  lands  in  exchange  for 
Nos.  1  and  2,  which  was  prosecuted  without 
success  for  some  time. 

On  the  1st  of  September,  1828,  Charles  W. 
Whipple,  the  assistant  register  of  Michigan, 
executed  to  Oliver  a  deed  for  Nos.  8,  4,  86  (ex- 
cepting sixty  acres,  which  Baum  had  sold  to 
Prentiss  and  Tromley  in  1823),  and  87.  The 
deed  recited  the  proceedings  for  a  foreclosure 
of  the  mortgage,  and  conveyed  the  property  to 
Oliver,  his  heirs  and  assigns,  forever. 

On  the  18th  of  January,  1880,  Congress 
passed  an  act,  entitled  "  An  Act  to  authorize 
the  exchange  of  certain  lots  of  land  between 
the  University  of  Michigan  and  Martin  Baum 
and  others." 

On  the  16th  of  August,  1880,  Oliver  (called 
in  the  proceedings  of  the  board  the  agent  of 
Martin  Baum  and  others)  appeared  before 
the  trustees  of  the  university  on  the  subject  of 
the  exchange  of  lands,  which  subject  was  dis- 
cussed from  time  to  time. 

In  December,  1880,  Oliver  (having  previously 
received  an  assignment  of  the  final  certificates 
from  Baum)  obtained  patents  for  the  following: 

Lot  No.  3. 

Lot  No.  4. 

Northwest  quarter  of  section  8. 

Southwest  quarter  of  section  3. 

Southeast  quarter  of  section  3. 

Southwest  quarter  of  section  2. 
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Being  the  whole  of  the  five  quarter-sections 
originally  purchased  by  the  Piatt  Company, 
except  the  northwest  quarter  of  section  2. 

On  the  7th  of  February,  1831,  an  exchange 
took  place  between  Oliver  and  the  university; 
the  negotiation  therefor  having  resulted  in  an 
agreement.    Oliver  ceded  to  the  trustees: 

Lot  No.  8,  except  ten  acres  reserved. 

•Lot  No.  4.  [*8M 

The  northwest  quarter  of  section  3. 

The  southwest  quarter  of  section  8;  and 

The  southwest  quarter  of  section  2. 

The  university  deeded  to  Oliver  lots  Nos.  1 
and  2,  and  authorized  the  President  of  the 
United  States  to  issue  a  patent  or  patents  to  the 
said  William  Oliver. 

On  the  4th  of  March,  1831,  a  patent  was 
issued  to  Oliver  for  these  lota  Nos.  1  and  2. 

On  the  10th  of  May,  1881,  Oliver  sold  to 
Baum  and  Micajah  T.  Williams  each  one  un- 
divided third  part  of  lots  Nos.  1.  2,  86,  and  87. 
excepting  sixty  acres  of  No.  86,  which  had 
been  sold  by  Baum  to  Prentiss  and  Tromley. 
Each  of  the  two  parties  were  to  pay  $1,555. 
The  necessary  provision  was  made  for  laying 
out  a  town  on  the  property  where  Port  Law- 
rence was  formerly  laid  out,  making  partition, 
<ftc.  The  8th  article  was  as  follows:  "The 
parties  agree  to  admit  a  fourth  person  as  a  pro- 
prietor— a  man  of  enterprise  and  character- 
on  equal  terms  with  themselves,  on  his  estab- 
lishing himself  permanently  at  Port  Lawrence, 
and  devoting  himself  to  the  improvement  of 
the  place." 

On  the  19th  of  September,  1882,  under  the 
article  just  mentioned,  Stephen  B.  Comstock 
was  admitted  to  have  an  undivided  fourth  pari 

On  the  22d  of  October,  1833.  Oliver  repur 
chased  from  Baum's  heirs  (for  he  had  died 
before  this  time)  the  whole  of  Baum's  interest 
under  the  contract  of  the  16th  May,  1881. 

On  the  8th  of  May.  1884,  Oliver  and  Will- 
iams sold  to  Edward  Bissel  one  fourth  part  of 
lots  Nos.  1  and  2.  for  $7,000. 

On  the  23d  of  May,  1834,  Oliver  sold  to 
Williams  an  undivided  moiety  of  86  and  87. 

On  the  17th  of  October,  1884,  Oliver  sold  to 
Pratt  and  Taylor  one  undivided  sixteenth  part 
of  Nos.  1  and  2,  for  $4,000.  They  were  also 
to  erect  a  warehouse,  two  dwelling-houses,  and 
arrange  for  a  line  of  steamboats  to  stop  at 
Toledo,  as  the  town  was  now  called.  And  on 
the  same  day,  he  sold  to  Smith  and  Macy 
another  undivided  sixteenth,  on  the  same 
terms. 

On  the  80th  of  June,  1835.  Oliver  sold  a  por- 
tion of  the  property  to  Lynde  and  Raymond, 
for  $13,000;  in  September,  1835.  another  por- 
tion to  Lot  Clark,  for  $1,000,  and  in  January, 
1836,  another  portion  to  Philander  Raymond, 
for  $22,000. 

On  the  21st  of  April,  1836,  Robert  Piatt,  the 
appellee  in  the  present  case,  filed  his  bill  of 
complaint  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio,  against  Oliver 
and  others.  But  before  narrating  the  proceed 
ingj  under  this  bill,  it  is  proper  to  close  the 
history  of  the  transaction  of  the  parties  by 
stating  that  on  the  5th  of  May,  1837,  Oh>cr 
received  a  deed  from  the  trustees  of  the  Uni- 
versity of  Michigan  for  the  property  which  be 
had  given  to  *them  in  exchange,  as  pre-  [*348 
viously  related.    The  property  thus  conveyed 
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to  Oliver  consisted  of  tracts  Kos.  3  and  4,  the 
southwest  quarter  of  section  No.  2,  the  north- 
west quarter  of  section  No.  3,  and  the  south- 
west quarter  of  section  No.  8.  The  considera- 
tion was  $5,000,  and  the  sale  was  stated  in  the 
deed  to  be  made  "  pursuant  to  a  contract  en- 
tered into  between  the  said  trustees  and  the 
said  William  Oliver,  on  the  twenty-fourth  and 
twenty-fifth  days  of  October,  1834." 

To  return  to  the  bill,  which  was  filed  in  1834. 
It  made  Oliver  and  Williams  and  a  number  of 
other  persons,  who  were  the  representatives  of 
the  original  parties,  respondents,  most  of  whom 
appeared.  After  the  pleas,  which  wffe  filed 
by  the  defendants,  were  overruled,  an  amended 
trill  was  filed. 

These  bills  recite  the  formation  of  the  Piatt 
snd  Baum  companies;  their  union  in  the  Port 
Lawrence  Company  under  the  circumstances 
already  related;  the  acceptance  of  the  trust  by 
Baom;  the  assignment  to  him  of  the  certificates 
of  purchase;  the  appointment  of  Oliver  as 
went;  his  acceptance  thereof;  the  instructions, 
bond,  and  power  of  attorney:  the  laying  out  of 
the  town ;  the  sales  of  lots,  for  which  the  respond- 
m  to  are  called  upon  to  account;  the  relinquish- 
ment of  Nos.  1  and  2;  the  application  of  the 
credits  arising  therefrom  to  the  completion  of 
the  payments  due  upon  the  other  tracts;  the 
understanding  of  the  parties  that  Nos.  1  and  2 
should  be  repurchased  for  the  benefit  of  all 
concerned,  whenever  it  should  be  possible  to 
do  so;  the  application  to  Congress;  the  death 
of  John  H.  Piatt  in  1822;  the  formation,  some 
short  time  thereafter,  of  a  fraudulent  combina- 
tion and  confederacy  between  Baum, as  trustee, 
and  Oliver  and  Williams,  as  agents,  for  the 
purpose  of  cheating  the  members  of  the  Piatt 
Company  out  of  their  entire  interest  and 
claims;  that  in  pursuance  of  this  fraudulent 
combination  Baum  issued  to  Oliver  the  certifi- 
cate of  debt;  that  the  complainant  resided  at 
a  short  distance  from  Cincinnati;  that  about 
that  time,  and  prior,  and  long  subsequently 
thereto,  he  was  during  some  part  of  nearly 
every  week  in  Cincinnati  in  company  with 
said  Baum  and  Oliver,  or  one  of  them;  that 
they  knew  the  complainant  to  be  a  man  of 
property,  well  able  and  willing  to  pay  bis  just 
debts;  that  neither  Baum  nor  Oliver  ever  gave 
him  the  slightest  information  that  any  such 
certificate  had  been  given ;  that  he  had  received 
a  letter  from  Oliver,  dated  on  the  3d  of  Feb- 
ruary, 1823;  that  the  mortgage  given  by  Baum 
to  Oliver  was  without  authority,  and  fraudu- 
lent and  void;  that  the  assignment  of  the  cer- 
tificates for  the  quarter-sections  were  also 
fraudulent  and  void ;  the  circumstances  under 
which  the  exchange  of  lands  took  place  with 
the  University  of  Michigan;  the  circumstances 
also  under  which  Williams  became  Interested; 
that  the  proceedings  in  Michignn  were  coram 
nonjutfice  and  void;  that  if  they  vested  a  title 
in  Oliver,  it  was  to  constitute  him  a  trustee  for 
the  complainant  with  others,  and  that  Oliver 
and  Williams  were  acting  with  a  sole  view 
349*]  *to  benefit  themselves  at  the  expense 
of  the  complainant  and  the  other  co-propri- 
etors. 

The  bill  then  enumerates  the  original  parties 
who  were  dead,  states  their  representatives  and 
the  assignees  of  the  living,  and  prays  that  they 
may  all  be  made  defendants. 
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It  then  prays  for  an  injunction,  a  receiver, 
«fcc.,  &c. 

Most  of  the  parties  answered,  but  a  notice  of 
Oliver's  and  Williams's  will  be  sufficient. 

Oliver's  answer  admitted  the  formation  of  the 
Baum  Company,  of  the  Port  Lawrence  Com- 
pany, but  denied  that  after  the  sales  any  agree- 
ment was  made  to  unite  the  interests  in  the 
several  tracts;  the  appointment  of  Baum  as  the 
trustee  of  the  Port  Lawrence  Company,  but  de- 
nied that  the  object  of  the  trust  was  fully  stated 
in  the  bill ;  alleged  that  Baum  was  authorized 
to  sell  and  dispose  of  any  of  the  property  on 
speculation,  or  for  payment  of  claims  against 
the  company,  &c. ;  that  Baum  had  also  a  right 
to  dispose  of  the  quarter-sections  to  pay  the 
debts  of  the  Piatt  Company;  admitted  the  in- 
structions, except  some  of  the  signatures;  the 
laying  out  of  the  town;  the  power  of  attorney 
from  Baum;  the  letter  from  Baum  fixing  the  ap- 
pointment for  one  year,  and  the  compensation 
therefor;  the  sale  of  lots  in  the  town:  alleged 
that  he  surrendered  up  the  agency  to  Baum  at 
the  time  of  his  appointment  as  cashier  of  the 
Miami  Exporting  Company,  and  that  be  then 
closed  up  his  accounts;  that  his  subsequent  acts 
as  temporary  agent  were  only  to  accommodate 
Baum;  that" he  and  Baum  had  erected  aware- 
house  on  one  of  the  lots  which  he  had  purchased 
at  the  sale,  which  circumstance  drew  him  often 
to  the  town ;  that  he  had  transferred  one  half 
of  his  interest  in  the  Baum  Company  to  Steele 
and  Lytle  in  1818,  and  the  remaining  half  to 
Embree  and  Williams  in  1819;  admitted  the  re- 
linquishment; denied  the  intention  to  repur- 
chase; that  Baum  authorized  to  negotiate  with 
the  university,  but  that  he  did  so  in  his  own 
right  and  upon  his  own  account:  alleged  that 
the  certificate  of  debt  and  mortgage  were  given 
upon  bona  fide  considerations;  that  the  mem- 
bers of  the  Piatt  Company,  and  especially  the 
complainant,  were  repeatedly  urged  to  satisfy 
the  claims  and  release  the  lands;  that  be,  the 
respondent,  bid  the  full  value  for  the  lands, 
and  more  than  they  would  have  been  sold  for 
to  others  for  cash;  that  the  assignment  of  the 
certificates  was  in  good  faith;  explained  the 
reasons  which  led  to  an  exchange  of  land  with 
the  university;  that  be  purchased  back  from 
the  university  the  lands  which  he  had  conveyed 
to  it,  long  after  all  agency  for  the  companies 
or  for  Baum  was  ended  and  settled  up;  denied 
all  fraud  and  combination;  admitted  that  he 
had  united  Baum  and  Williams  in  the  subse- 
quent attempt  to  build  up  a  town,  and  relied 
upon  the  lapse  of  time,  the  defaults,  laches,  and 
acquiescence  of  the  complainant  and  the  stat- 
utes of  limitation,  in  bar  of  the  claim  set  up  in 
the  bill.  The  respondent,  moreover,  admitted 
or  explained  a  number  of  papers  respecting 
•which  he  had  been  interrogated,  and  [*850 
then  prayed  that  his  answer  might  be  consid- 
ered as  a  cross-bill. 

The  answer  of  Williams  admitted  the  forma- 
tion of  the  Baum  Company,  the  subsequent 
formation  of  the  Port  Lawrence  Company; 
averred  that  in  the  spring  of  1819,  Embree,  the 
partner  of  the  respondent,  whilst  the  respond- 
ent was  absent  in  Illinois,  purchased  from  Oli- 
ver an  interest  of  one  thirteenth  in  the  Baum 
Company;  admitted  the  relinquishment  to  the 
United  States  of  Nos.  1  and  2,  which  was  made 
by  the  respondent  himself;  that  the  proceeds  of 
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the  large  number  of  tracts  standing  in  the  name 
of  Baum,  and  thus  relinquished,  were  ascer- 
tained in  gross,  and  a  credit  entered  to  that 
amount  on  the  lands  retained ;  that  the  proceeds 
of  tracts  Nos.  1  and  2.  were  $4,817.55$,  and 
the  amount  due  to  the  United  States,  on  tracts 
3,  4,  86,  87,  was  $1,372.36.  and  upon  the  five 
quarter-sections $1,248;  averred  that  he  did  not 
know  what  became  of  the  balance  of  $474.60, 
except  that  John  H.  Piatt  and  Baum  arranged 
it  to  their  mutual  satisfaction ;  denied  that  there 
was  any  agreement,  understanding,  or  intention, 
amongst  the  members  of  the  Port  Lawrence 
Company,  to  repurchase  tracts  1  and  2;  aver- 
red that  after  the  relinquishment  the  members 
of  the  Port  Lawrence  Company  abandoned 
Baum,  and  left  him  to  settle  the  liabilities  of 
the  company  as  he  could ;  denied  all  knowledge 
or  belief  that  the  complainant  or  Baum  attended 
the  public  sales  in  1827  with  the  intention  of 
repurchasing  said  tracts  for  the  benefit  of  the 
company,  but  on  the  contrary  intended  to  pur- 
chase them  on  account  of  other  persons;  denied 
all  knowledge  or  belief  that  Oliver  was  author- 
ized by  Baum  to  open  a  negotiation  with  the 
trustees  of  the  Michigan  University;  averred 
that  in  May,  1831,  Oliver  offered  to  sell  to  the 
respondent  one  fourth  of  tracts  1  and  2,  86  and 
87,  except  sixty  acres  of  86,  for  a  specified  sum, 
and  at  the  same  time  offered  another  fourth 
each  to  Martin  Baum  and  Jacob  Burnet,  which 
offer  the  respondent  accepted,  taking  one  third 
instead  of  one  fourth,  as  Burnet  declined  be- 
coming interested; and  in  1832,  the  respondent 
purchased  an  additional  sixth  from  Oliver, 
which  purchases  together  gave  him  an  interest 
of  one  half,  for  which  he  received  a  deed  in 
fee-simple  from  Oliver  and  wife;  averred  that 
at  the  time  of  paying  the  purchase  money  and 
receiving  the  deeds,  he  had  no  notice  or  knowl- 
edge of  any  right,  title,  claim,  demand,  or  in- 
terest, of  the  complainant,  or  the  Port  Lawrence 
Company,  or  any  of  the  members  ^hereof,  nor 
had  he  any  notice,  knowledge,  information, 
suspicion,  or  belief,  of  any  fraud,  or  breach  of 
trust,  or  other  transactions,  matters  or  things, 
affecting  the  titles  of  said  lands,  but  maintained 
that  he  purchased  the  same  bona  fide,  in  good 
faith,  and  for  a  full  and  fair  consideration  actu- 
ally paid. 

To  all  these  answers  a  general  replication 
was  filed. 

In  December,  1840,  the  bill  was  taken  as  con- 
fessed by  all  the  defendants  who  had  failed  to 
§lead,  demur,  or  answer,  and  the  cause  came 
\H  1*]  *on  for  hearing  upon  the  bills,  answers, 
replications,  testimony  and  exhibits,  when  the 
court  passed  the  following  decree: 

"  The  court  do  here  find  that  the  law  and 
equity  of  the  case  are  with  the  complainant; 
but  because  the  court  here  are  not  fully  advised 
as  to  the  exact  nature  and  extent  of  the  relief 
to  which  the  complainant  is  entitled,  so  as  to 
enable  them  to  render  up  a  final  decree  in  the 
premises,  it  is  therefore  adjudged,  ordered  and 
decreed  that  this  cause  be,  and  the  same  is  here- 
by, referred  to  Aaron  F.  Perry,  as  special  mas- 
ter commissioner,  who  is  hereby  instructed  to 
make  out,  and  report  to  us  at  our  next  term, 
an  amount  of  the  sales  made  in  whole  or 
in  part  of  tracts  one,  two,  three,  four,  eighty- 
six,  eighty-seven,  and  the  five  quarter-sections, 
designating  the  date  and  amount  of  sales  in 
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each  tract,  title  made,  moneys  received  and  doe, 
and  also  an  account  of  all  moneys  expended, 
either  in  the  purchase  or  improvement  of  each 
tract,  by  the  defendants  Williams  and  Oliver, 
or  either  of  them,  including  compensation  for 
the  agency  exercised  in  the  general  manage- 
ment of  the  property,  and  such  other  matters 
of  fact  and  calculations  as  either  party  may 
deem  necessary,  in  order  to  a  just  and  equitable 
decree  in  the  premises ;  and  for  that  purpose  be 
is  hereby  invested  with  power  to  demand  the 
production  of  any  books,  papers,  and  accounts 
in  possession  of  either  of  the  parties,  to  exam- 
ine ,utm  if  necessary  under  oath,  touching  any 
particular  matter  or  thing;  connected  with  the 
matters  in  contest,  to  examine  and  take  the  dep- 
osition of  witnesses,  to  withdraw  any  exhibit 
or  paper  now  on  file  with  the  clerk,  giving  a 
receipt  therefor,  and  perform  every  act  neces- 
sary to  a  proper  adjustment  of  the  accounts  and 
transactions  of  the  parties.  He  is  hereby  re- 
quired to  deliver  to  each  party  demanding  the 
same,  a  copy  of  his  report,  twenty  days  previ- 
ous to  the  next  term  of  this  court,  until  which 
time  this  cause  is  continued." 

In  addition  to  the  points  upon  which  the  mas- 
ter was  directed  in  the  decree  to  report,  the  so- 
licitor for  the  complainant  stated  twenty-five 
others,  and  the  respondent  fourteen,  as  matters 
of  fact  and  calculation  which  they  respectively 
deemed  necessary. 

On  the  8d  of  July,  1841,  the  master  presented 
a  very  voluminous  report,  occupying  nearly 
five  hundred  pages  of  the  printed  record. 

To  this  report  the  complainant  filed  twenty- 
one  exceptions,  and  the  defendants  ten.  They 
related  chiefly  to  matters  of  detail  and  account, 
which  it  would  be  difficult  to  understand  unless 
the  whole  report  were  here  inserted. 

In  July,  1842,  other  parties  were  made  in 
place  of  those  who  had  died ;  and  John  Rowan, 
a  citizen  of  Kentucky,  filed  his  answer  volun- 
tarily, claiming  an  interest  of  six  thirteenths  in 
the  Baum  Company. 

At  the  same  term  the  court  referred  the  case 
to  Edward  O.  Mansfield,  master,  to  report  the 
deduction  of  title  as  claimed  by  each  of  the 
parties. 

•On  the  22d  of  July .  1842,  the  master,  [*352 
in  conformity  with  the  above  reference, reported 
the  deduction  and  then  condition  of  the  several 
titles. 

At  the  same  term,  additional  parties  wen 
made,  to  represent  the  dead,  and  the  case  was 
again  referred  to  Mansfield,  with  the  following 
instructions,  viz.:  "  To  state  separate  accounts 
of  the  compensation,  which, under  all  the  circum- 
stances, ought  to  be  made  to  the  said  William 
Oliver  and  to  the  said  Micajah  T.  Williams  for 
their  services;  and  also  an  account  for  expenses 
in  the  procurement,  management,  and  improve- 
ment, in  the  value  of  the  trust  property,  con- 
sisting of  tracts  1.  2,  86,  87,  and  the  ten  acres 
in  No.  8;  and  that  the  said  master  also  restate 
separate  accounts  touching  the  moneys  or 
other  proceeds  arising  to  said  Oliver  and  Will- 
iams, from  sales  made  prior  to  the  filing  of  the 
bill,  of  any  parts  of  said  trust  property;  and 
also  of  the  account  of  said  Oliver  against  the 
Port  Lawrence  or  Piatt  Company  .for  advances 
not  heretofore  re-imbursed. 

In  estimating  services,  expenses.  Ac.,  the 
master  is  to  have  reference  to  the  advantage 
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derived  from  said  expenses  and  services,  Ac., 
as  well  to  tracts  Nos.  3  and  4,  and  the  half-sec- 
don  No.  8,  and  southwest  quarter-section 
No.  2,  township  8,  as  to  the  tracts  before 
nuned.  And  that  in  performing  this  order, 
the  master,  besides  having  reference  to  the 
papers,  depositions,  <fec.,  now  on  file,  may  take 
further  testimony,  or  further  examine  the 
parties  if  he  deems  it  necessary. 

On  the  27th  of  July,  1842.  the  master  filed  a 
report,  entering  minutely  into  the  several  mat- 
ters of  account,  to  which  four  of  the  defend- 
ants took  four  exceptions. 

On  the  29th  of  July,  fresh  parties  were  made 
in  the  place  of  some  more  who  had  died,  and 
the  master  made  two  additional  reports,  to 
which  Oliver  and  Williams  took  twelve  excep- 
tions. 

On  the  30th  of  July,  the  court  pronounced 
the  following  final  decree: 

"  1st.  That  Philip  Grandin  and  Hannah  C. 
Orandin,  his  wife,  Mary  P.  Ewine,  Egbert  T. 
Smith  and  Sarah  R.  Smith,  his  wife,  Nathanial 
6.  Pendleton,  William  J.  Van  Horn  and  Mar- 
garet Van  Horn,  his  wife,  John  Spencer  and 
Susan  8pencer,  his  wife,  Samuel  Perry,  as  ad- 
ministrator of  Martin  Baum,  deceased,  Jacob 
Burnet, the  administrator  of  William  C.  Scbenck, 
deceased.  William  J.  Van  Horn,  as  administra- 
tor of  William  Barr,  deceased,  having  been 
duly  served  with  process  requiring  them  to 
appear  and  answer  the  complainant's  bills,  and 
they  not  having  appeared,  plead,  demurred  to, 
or  answered  the  same,  as  required  by  the  rules 
cf  this  court,  the  said  bills,  and  the  matters 
•herein  contained,  are  hereby,  as  against  them 
respectively,  declared  to  be  taken  as  confessed. 

"2d.  That  the  rights  of  the  defendants, 
Isaac  Dunn,  the  unknown  heirs  of  William 
Steele,  deceased,  Alexander  Findley  and  Ann 
Ellen  Findley,  his  wife,  Woodhull  S.  Schenck, 
363*]  Andrew  Mack,  Israel  T.  #Canby,  and 
Oorham  A.  Worth,  who  are  not  inhabitants  of 
the  State  of  Ohio,  or  found  within  the  district 
of  Ohio  and  jurisdiction  of  this  honorable  court, 
if  any  they  or  either  of  them  have,  or  hath,  in 
and  to  the  lands  and  premises  in  question,  be, 
and  the  same  are  hereby  reserved  to  them 
respectively,  in  as  full  and  ample  manner  as  if 
this  decree  had  never  been  rendered. 

"3d.  That  Eleanor  Baum,  Egbert  T.  Schenck, 
Elizabeth  Schenck,  James  F.  Schenck,  Jun., 
Snaan  Louisa  Pendleton,  Martha  Pendleton, 
George  Hunt  Pendleton,  Elliott  Hunt  Pendle- 
ton, Ann  Pierce  Pendleton,  Nathanial  Pendle- 
ton, Mary  Barr,  William  W.  Barr,  and  David 
Barr,  the  infants,  defendants,  are  hereby  re- 
spectively allowed  six  months  after  attaining 
majority,  to  show  cause,  if  any  he,  she  or  they, 
hath  or  have  against  this  decree. 

"4th.  And  the  court  further  decree,  that  all 
txma  fide  sales,  interests,  and  undivided  in- 
terests, in  and  to  lots  in  the  town  of  Toledo,  in 
the  ten  acres  of  tract  number  three,  and  in  the 
lots  86  and  87,  made  by  the  said  Oliver  and 
Williams,  before  the  filing  of  the  original 
hfll  in  this  case,  together  with  the  sixty 
acres  sold  by  Martin  Baum  to  Tromley  and 
Prentiss  in  tract  86,  be,  and  the  same  are  here- 
by ratified  and  confirmed;  and  as  to  any  of 
■aid  sales  not  yet  perfected  by  conveyances, 
and  as  to  which  the  outstanding  claims  upon 
the  purchasers  have  been  reported  on,  it  is 
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decreed  that  the  same  inure  to  the  said  Oliver 
and  Williams,  and  they  are  empowered  to  re- 
ceive the  amounts  due  thereon  to  their  own  use, 
and  to  convey  the  land  to  the  purchasers.  And 
all  donations,  appropriations,  and  dedications 
of  any  parts  of  said  several  tracts  of  land  for 
any  public  use,  heretofore  made,  be,  and  the 
same  are  hereby  confirmed  to  the  original 
purpose  of  the  donation,  appropriation,  or 
dedication.  And  inasmuch  as  Benjamin  S. 
Brown,  to  whom,  by  the  resolution  of  the 
proprietors,  on  the  17th  September,  1837,  the 
lots  Nos.  109,  110,  111,  were  to  be  conveyed 
for  the  purpose  of  the  appropriation  of  those 
lots,  has  departed  this  life,  it  is  ordered  with 
the  assent  of  the  parties  to  this  suit,  in  interest, 
that  Richard  Mott  be,  and  he  is  hereby  ap- 
pointed trustee,  instead  of  said  Brown,  to  carry 
out  said  appropriation.  And  the  partition  here- 
tofore made  between  the  said  Oliver  and  Will- 
iams, and  their  assignees  of  interests,  be,  and 
the  same  is  hereby  ratified  and  confirmed  to 
the  respective  parties  thereto,  according  to  the 
original  intent  of  the  same;  and  it  is  further 
decreed,  that  the  lease  made  by  the  said  Will- 
iams to  Garret  D.  Palmer,  on  the  24th  Novem- 
ber, 1840,  be,  and  the  same  is  hereby  con- 
firmed; and  the  rents  accruing  and  to  accrue 
on  said  lease,  since  the  1st  day  of  July,  1842, 
inure  to  the  benefit  of  the  parties  in  interest,  as 
settled  by  this  decree. 

"5th.  That  the  said  Oliver  and  Williams 
hold  the  legal  title  to  the  following  tracts  of 
lands  mentioned  in  the  pleadings,  nototherwisc 
disposed  of  in  this  decree,  that  is  to  say :  tracts  1 
ana  2,86,  87,  and  ten  acres  of  tract  8,  in?ruRt,for 
themselves  and  the  other  'members  of  [*354 
the  Port  Lawrence  Company,  so  called,  and 
those  now  holding  and  representing  their  in- 
terests, as  tenants  in  common,  in  the  propor- 
tions affixed  to  their  names,  that  is  to  say, 
dividing  the  whole  into  2,832  parts,  then  the 
said  trust  is 

For  Alexander  H.  Ewing  -  989  6-10  parts. 
John  Rowan  -  -  -  496  6  10 
Robert  Piatt  -  -  -  219  5-10 
John  G.  Worthington  -  219  5-10 
William  Oliver  -  -  165  5-10 
Micajah  T.  Williams  -  82  8-10 
the  heirs  of  William  M. 

Worthington  -  -  219  5-10 
the  heirs  of  John  H.  Piatt,  439  parts.  For 
the  said  heirs  of  J.  H.  Piatt,  being  Benjamin 
M.  Piatt,  Abraham  S.  Piatt,  Hannah  C.  Gran- 
din, wife  of  Philip  Grandin,  each  one  fourth 
part  of  the  said  489  parts,  and  for  the  heirs  of 
Frances  Dunn  the  other  fourth,  viz.:  John  P. 
Dunn,  Jacob  P.  Dunn,  George  Dunn,  Strange 
8.  Dunn,  Hannah  M.  Tousey,  wife  of  George 
Tousey,  Sarah  Jane  Layton,  wife  of  William 
Lay  ton,  each  one  seventh  of  said  fourth;  and 
Francis  E.  Smith,  and  Adam  C.  Smith,  each 
one  fourteenth  of  said  fourth. 

"6th.  And  the  court  do  further  order,  ad- 
judge and  decree,  that  the  said  Oliver  and 
Williams  do,  within  five  months  from  thedate  of 
this  decree,  by  deeds,  with  special  covenants, 
to  be  prepared  by  each  of  said  parties  for  their 
respective  interests,  convey  to  each  of  said 
parties,  in  fee-simple,  the  undivided  proportion 
of  said  trust  estate  affixed  to  his  or  her  name 
as  aforesaid,  together  with  the  undivided  in- 
terests in  the  same  proportions  in  the  wharves. 
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ferries,  Ac.,  heretofore  reserved  for  the  use  of 
the  said  Oliver  and  Williams,  in  their  former 
conveyances;  and  also  the  same  proportions  of 
all  public  edifices,  materials,  and  advantages 
heretofore  reserved  to  the  said  Oliver  and  Will- 
iams, saving  to  said  Oliver  and  Williams  the 
hotel 'materials;  and  also,  in  the  same  propor- 
tions, the  interests  remaining  in  the  said  Oliver 
and  Williams  in  and  to  the  following  common 
and  other  property,  that  is  to  say:  lots  num- 
bered 109,  lit),  111,  119,  180,  121,  163,  and 
168,  in  the  town  of  Toledo,  and  any  others  in 
which  there  is  any  such  interest  in  said  Oliver 
and  Williams,  they,  the  said  Oliver  and  Will- 
iams, retaining  in  themselves  only  the  propor- 
tions pertaining  to  them  and  ascertained  as 
aforesaid.  And  it  is  further  decreed,  that  the 
said  Oliver  and  Williams  permit  the  said 
parties,  respectively,  to  enter  into  the  posses- 
sion and  enjoyment  of  their  said  portion  of  said 
estate  as  tenants  in  common.  And  it  is  further 
ordered  and  decreed,  that  the  said  Oliver  and 
Williams  do,  within  the  said  sixty  days,  trans- 
fer to  the  said  parties  respectively,  without  re- 
course, in  the  same  proportions,  the  demand 
on  the  books  of  said  Oliver  and  Williams 
against  Andrew  Palmer,  as  agent,  now  amount- 
ing, according  to  the  report  of  the  master,  to 
the  sum  of  $5,568.79;  and  the  like  demand 
against  Edward  Bissell,  now  amounting, 
according  to  said  report,  to  the  sum  of 
355*]  *$2,427.85;  and  also  the  like  demand 
against  Stephen  B.  Comstock,  now  amounting, 
according  to  said  report,  to  the  sum  of  $976.63; 
the  said  three  sums  beine  reported  as  due  from 
the  said  Palmer,  Bissell,  and  Comstock,  of 
moneys  which  came  to  their  hands  as  agents 
connected  with  the  sale  of  lots  and  improve- 
ments in  said  town  of  Toledo. 

"  7th.  It  is  further  ordered  and  decreed,  in 
respect  of  the  moneys  heretofore  received  by  the 
said  Oliver  and  Williams,  or  either  of  them, 
from  sales,  rents,  or  otherwise,  arising  from 
either  of  said  tracts  of  land,  which  is  not  al- 
lowed to  the  said  Oliver  and  Williams  for  com- 
pensation for  their  services,  or  for  expenses  on 
account  of  said  trust  property,  that  there  re- 
mains in  their  hands,  as  said  trustees,  the  sum 
of  $2,287.85;  which  said  sum  is  held  by  them 
in  trust  for  themselves  and  the  other  parties,  in 
the  same  proportions  hereinbefore  found  and 
decreed  as  to  the  said  trust  lands;  and  appor- 
tioning the  same  according  to  said  rule,  the  par- 
ties will  be  entitled  to  the  following  sums: 

To  said  Alexander  H.  E  wing  -       -    $781 .  76 

John  Rowan 892.85 

Robert  Piatt  ....  178.40 
John  Q.  Worthington  -  -  -  173.40 
William  Oliver  -  -  -  -  180.78 
Micajah  T.  Williams  -  -  -  65.89 
Alice  Worthington,  executrix  and 

trustee  of  Wm.  M.  W.    -       -      178.40 

heirs  of  John  H.  Piatt    -  -  846.80 

"And  of  the  share  of  the  said  John  H.  Piatt, 

the  following  are  the  portions  of  his  heirs,  that 

to  to  say. 

To  Benjamin  M.  Piatt    -       -       .      $86.70 

Abraham  8.  Piatt  -       -       -       -    86.70 

Hannah  C.  Orandin    -       -       -       86.70 

John  P.  Dunn        ....    12.88 

Jacob  P.  Dunn   ....       12.88 
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George  Dunn  ■ 

-.  12.83 

Strange  8.  Dunn  - 

-       12.33 

Hannah  M.  Tousey 

-       -    12.88 

Sarah  Jane  Layton 
Francis  E.  Smith    - 

•       12.33 

-       -     6.16 

Adam  C.  Smith  - 

8.16 

"  And  the  court  order  and  decree,  that  the 
said  Oliver  and  Williams  pay,  within  five  months 
from  the  date  of  this  decree,  the  said  several 
sums,  except  those  opposite  their  own  names, 
with  interest;  and  in  default  thereof,  that  ex- 
ecution issue  therefor  as  at  law. 

"8th.  That  the  said  William  Oliver,  having 
held  the  legal  title  to  the  southeast  quarter  of 
section  8,  township  3,  in  the  said  reserve,  as 
trustee,  in  trust  for  the  complainant  and  the 
other  members  of  the  Piatt  Company,  on  the 
25th  day  of  July,  1885,  at  the  time  be  sold  and 
'conveyed  the  same  to  William  J.  [*356 
Daniels,  for  the  sum  of  $1,000,  whereby  the 
said  complainant  and  the  other  members  of  said 
company,  their  heirs  or  legal  representatives, 
became,  and  arc  now  entitled  to  their  propor- 
tionate shares  of  the  avails  of  said  sale,  with  the 
interest  which  has  accrued  thereon,  amounting, 
in  the  aggregate,  to  $1,420;  that  is  to  say,  each 
are  entitled  to  the  proportionate  shares  of  said 
avails  annexed  to  their  names  respectively,  vix.: 

The  complainant,  one  eighth  part,  $177.50 

Alexander  H.  Ewing,  three  eighth 
parts, 532.20 

John  O.  Worthington,  one  eighth 
part, 177.50 

Alice  Worthington,  as  executrix 
and  trustee  of  Wm.  M.  Worth- 
ington, dee'd,  one  eighth  part,    177.50 

The  heirs  of  J.  H.  Piatt,  deceased, 
two  eighth  parts,        -       -       -    355.00 


That  is  to  say,  of  the  share  of  the 
H.  Piatt,  his  heirs  are  entitled  as 
wit. : 

Benjamin  M.  Piatt  the  sum  of 

Abraham  S.  Piatt  - 

Hannah  C.  Grandin    • 

John  P.  Dunn 

Jacob  P.  Dunn    - 

George  Dunn  - 

Strange  8.  Dunn 

Hannan  M.  Tousey 

Sarah  Jane  Layton 

Francis  E.  Smith    - 

Adam  C.  Smith   - 


said  John 
follows,  to 


$88.75 

-  88.75 
88.75 

-  12.68 
12.68 

-  12.68 
12.68 

•    12.68 

12.68 

6.34 

6.34 


"  It  is  therefore  further  decreed,  that  the  said 
defendant,  Oliver,  do,  within  five  months  from 
this  date,  pay  to  the  complainant  and  the  hein. 
and  legal  representatives  of  the  original  pro- 
prietors of  the  Piatt  Company  the  above  sums, 
annexed  to  their  respective  names,  with  intercut 
from  this  date,  or  that  executions  issue  therefor 
as  on  judgments  at  law. 

"9th.  That  Mary  P.  Ewing,  in  her  own 
right,  and  the  said  Alexander  H.  Ewing,  in 
right  of  his  wife,  the  said  Mary  P.  Ewing,  being 
invested  with  the  legal  title  to  the  northwest 
quarter  of  section  2,  township  8,  in  said  reserve, 
as  trustee,  in  trust  for  the  complainant  and  those 
now  holding  and  representing  their  interest  in 
the  Piatt  Company:  that  is  to  say,  in  trust  for 
the  persons,  and  in  the  proportions  annexed  to 
their  respective  names,  as  follows: 
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The   complainant,  one  eighth 

part, 20  acres. 

Alexander    H.    Ewing,    three 

eighthparts,  60 

John  Q.  Worthington, one  eighth 

part, 20 

Alice  Worthington,  executrix 
and  trustee  of  We  M.  Worth- 
ington, deceased,  one  eighth 

part, 20 

Heirs  of  John  H.  Piatt,  deceased, 
two  eighth  parts,    -       -       -    40 
That  is  to  say : 
Benjamin  M.  Piatt       -       -        10 
15?*1  •Abrahams.  Piatt-  10 

Hannah  C.   Grandin,   wife  of 

Phillip  Grandin,        -  10 

John  P.  Dunn  -  -  -  -  1  3-7 
Jacob  P.  Dunn  -  -  .  -  1 8,7 
George  Dunn  -  -  -  -  1 8-7 
Strange  S.  Dunn    -  18-7 

Hannah    M.   Tousey,   wife   of 

George  Tousey  -  -  -  1 8-7 
Sarah  Jane  Lay  ton,  wife  of  Wm. 

Layton.  ....  1 3.7 
Francis  E.  Smith  ...  5.7 
Adam  C.  Smith  -      5-7 

"It  is  therefore  further  decreed,  that  the  said 
Alexander  H.  Ewing  and  Mary  P.  Ewing,  his 
wife,  do,  within  sixty  days  from  the  date  of 
this  decree,  by  deed,  with  special  covenants  (to 
be  prepared  by  each  of  said  parties  for  their  re- 
ipective  interests),  convey  to  the  said  parties  in 
fte-«mple.  except  the  said  John  G.  Worthing- 
ton, lo  whom  a  conveyance  of  his  proportion 
bat  already  been  made,  the  undivided  propor- 
tion of  said  trust  estate  affixed  to  his  or  her 
same  as  aforesaid:  they,  the  said  Alexander  H. 
Ewing  and  Mary  P.  Ewing,  retaining  in  them- 
selves the  proportion  pertaining  to  them  as  as- 
certained as  aforesaid.  And  it  is  further  de- 
creed, that  the  said  Alexander  H.  Ewing  and 
Mary  P.  Ewing  permit  the  said  parties  respect- 
ively to  enter  into  the  possession  and  enjoyment 
of  their  said  portions  of  said  estate  as  tenants  in 
common. 

"10th.  As  to  the  account  on  file  and  reported 
upon  by  the  master,  for  advances  made  by  Mar- 
tin Baum  for  the  Port  Lawrence  Company,  the 
court  find  that  the  amount  of  the  same,  with 
interest  to  this  time,  is  $2,068.96,  which  is 
chargeable  upon  the  said  trust  estate;  and  the 
court  further  find  that  the  said  claim  is  now 
held  by  the  defendant,  Alexander  H.  Ewing, 
and  should  be  apportioned  to  the  several  in- 
terests in  said  property,  except  the  proportion 
of  the  said  Oliver  and  Williams,  which  has 
been  satisfied.  The  proportions  of  said  de- 
mand remaining  to  be  satisfied  are  as  follows, 
to  wit: 

John  Rowan  to  par      -  -  $860.08 

John  H.  Putt's  heirs  to  pay      -        820.88 

Robert  Piatt  to  pay        -       -       -    160.19 

J.  G.  Worthington  to  pay       -        160.19 

Wm.M.Worthmgton'8  heirs  to  pay    160.19 

Alexander  H.  Ewing's  share  -        -    721.29 

William  Oliver's  share      •  120.86 

M.  T.  Williams'  share  -  60.18 

"And  thereupon  the  court  further  decree, 

that  the  said  John  Rowan,  the  heirs  of  John  H. 

Piatt,  according  to  their  portions  ascertained 

in  this  decree,  Robert  Piatt,  John  G.  Worthing- 
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ton,  the  heirs  of  Wm.  M.  Worthington,  shall 
each  pay  the  proportion  of  said  account  affixed 
to  their  names,  with  accruing  interest,  within 
five  months  or  in  default,  that  execution  issue 
against  each  for  his  or  her  proportion. 

•"Uth.  As  to  the  claim  set  up  by  [»358 
Robert  C.  Schenck's  answer  to  lot  No.  1  in  the 
original  plat  of  Port  Lawence,  which  was 
sold  to  William  C.  Schenck,  and  for  which 
Martin  Baum,  trustee,  in  his  lifetime  issued  a 
certificate  to  Egbert  T.  Smith,  who  afterwards 
assigned  the  same  to  the  said  Robert  C.  Schenck, 
who  now  holds  it  in  his  own  right,  the  bill  is 
dismissed,  without  any  prejudice  to  his  (the  said 
Schenck's)  right,  and  he  has  leave  to  withdraw 
from  the  files  of  this  court  his  answer  and  other 
papers  relating  thereto. 

"12th.  As  to  the  costs  in  thissuil,  it  is  ordered 
that  the  costs  of  this  suit  be  paid  by  the  de- 
fendants, according  to  their  several  interestsas- 
certained  by  this  decree,  within  four  months, 
into  the  hands  of  the  clerk,  one  docket  fee  only 
to  be  taxed,  and  that  to  the  complainant;  and 
in  default  of  payment,  execution  may  issue  as 
by  law.  And  the  court  allow  to  Master  Perry 
the  sum  of  $618  for  his  services  and  expenses, 
to  be  taxed  in  the  costs — of  which  there  has 
been  paid  to  him  $50  by  the  defendant.  A.  H. 
Ewing,  and  $50  by  the  said  Robert  Piatt;  the 
balance  of  the  allowance  only  to  be  paid  said 
Perry,  and  the  said  Ewing  and  Piatt  to  be  cred- 
ited with  their  said  advances.  And  the  court 
allow  to  Master  Mansfield,  to  be  taxed,  the  sum 
of  $75,  for  his  services  in  this  case." 

From  this  decree  on  appeal  brought  the  case 
up  to  this  court. 

Mesrrt.  Stanberry  and  Ewing  for  the  appel 
lants. 

Mettrt.  Pirtle  and  Scott  for  the  appellees. 

The  printed  briefs  in  the  case  occupied  nearly 
one  hundred  pages.  It  is  difficult  to  give  a 
condensed  statement  of  the  arguments  of  the 
counsel,  because  many  of  them  were  founded 
upon  matters  of  evidence,  which  it  was  impos- 
sible to  embrace  in  the  foregoing  statement  of 
the  case. 

Mr.  Stanberry  divided  his  argument  into  the 
following  heads,  under  each  of  which  he  refer- 
red to  various  portions  of  the  record : 

1.  The  formation  of  Port  Lawrence  Com- 
pany. 

After  narrating  its  history,  he  said: 

The  Port  Lawrence  Company  was  strictly  an 
association  of  companies,  rather  than  of  indi- 
viduals; each  of  its  constituent  companies  con- 
tinued its  separate  existence,  and  held  separate 
estate;  the  union  only  extended  to  the  prop- 
erty held  In  common:  the  eleven  members  of 
the  new  company  entered  into  no  new  arrange- 
ment, changing  the  quantum  of  interest  of  the 
members  of  its  constituent  companies.  All 
that  was  settled,  in  that  respect,  was,  that  each 
company  should  contribute  one  half  to  capital 
and  expenses,  and  own  one  half  of  the  stock, 
leaving  each  company  to  adjust  the  interests  of 
its  respective  members  in  its  moiety  of  the  con- 
cern. 

In  every  sense,  this  was  a  partnership,  not 
simply  a  tenantcy  in  common.  The  capital 
was  real  estate,  not  acquired  for  division  among 
the  owners,  but  for  speculation.  It  was  to  be 
laid  out  in  a  *city,  requiring  further  [*359 
advances  from  the  partners  in  the  way  of  ex- 


Digitized  by 


Googl 


359 


SUPREME  COUBT  OF  THE  UNITED  STATES. 


1845 


penditures,  and  to  be  sold,  in  parcels,  for  the 
common  profit. 

The  Bauni  Company,  in  their  articles,  call 
themselves  a  partnership. 

See  letter  or  instructions  of  Piatt  Company, 
in  which  they  say  their  object  is  to  buy  for  sale 
and  profit,  for  their  common  benefit. 

The  modern  authorities  are  full  to  the  point, 
that,  in  the  estimation  of  a  court  of  equity,  real 
estate,  held  as  partnership  assets,  is  considered 
as  personal  estate. 

Mr.  Justice  Story,  in  his  Commentaries  on 
Equity,  Vol.  I.,  page  624,  in  treating  of  part- 
nership property,  says:  "A  court  of  equity 
considers  the  real  estate,  to  all  intents  and  pur- 
poses, as  personal  estate,  and  subjects  ii  to  all 
the  equitable  rights  and  liens  of  the  partners 
which  would  apply  to  it  if  it  were  personal  es- 
tate. And  this  doctrine  not  only  prevails  as 
between  the  partners  themselves  and  their  cred- 
itors, but  (as  it  should  seem)  between  the  rep- 
resentatives of  the  partners  also.  So  that  real 
estate,  held  in  fee  for  the  partnership,  and  as 
a  part  of  its  funds,  will,  upon  the  death  of  one 

Eartner,  belong,  in  equity,  not  to  the  heirs-at- 
iw,  but  to  the  personal  representatives,"  &c. 
Mr.  Statiberry  then  quoted  Collyer  on  Part- 
nership, 76,  and  7  Cond.  Eng.  Cbu  R,  215;  5 
Cond.  Eng.  Rep.,  383;  8  Ohio  Rep. .$64. 

2.  Operations  and  state  of  the  Port  Lawrence 
Company,  from  its  organizaton  until  Septem- 
ber, 1821. 

The  history  of  the  company  was  traced  from 
year  to  year. 

3.  General  allegation  of  fraud,  and  the  trans- 
actions subsequent  to  relinquishment. 

We  have,  first,  the  general  allegation  of 
fraudulent  combination  between  Baum,  Oliver, 
and  Williams,  to  cheat  the  Piatt  Company 
out  of  their  five  quarter-sections,  and  their 
moiety  of  the  Port  Lawrence  Company  Lands. 
The  rules  of  pleading  in  equity  do  not  admit 
this  general  allegation  of  fraud,  but  require 
the  facts  which  constitute  it  to  be  averred,  that 
issue  may  be  taken  on  them.  In  answer  to 
such  general  allegation,  a  general  denial  is  suffi- 
cient.    [White  v.  Hall,  12  Ves.,  323.) 

The  time  of  this  combination  is  kid  in  the 
early  part  of  the  year  1822.  The  allegation  is 
first  made  in  1836,  years  after  the  death  of 
Baum.  It  therefore  affects  the  dead  as  well  as 
the  living.  It  is,  besides,  an  allegation  of  breach 
of  trust,  as  well  as  fraud.  The  sort  of  proof 
which  is  required  to  make  out  such  a  case,  is 
well  stated  by  Mr.  Justice  Story,  in  Prevost  v. 
Grate  (6  Wheat.,  498). 

"Fraud  or  breach  of  trust  ought  not  lightly 
to  be  Imputed  to  the  living,  for  the  legal  pre- 
sumption is  the  other  way:  and  as  to  the  dead, 
who  are  not  here  to  answer  for  themselves,  it 
would  be  the  height  of  injustice  and  cruelty  to 
disturb  their  ashes,  and  violate  the  sanctity  of 
the  grave,  unless  the  evidence  of  fraud  be  clear 
beyond  a  reasonable  doubt." 
3o0*]  *Baum  lived  many  years  after  this 
transaction,  and  during  his  life  it  was  not  ques- 
tioned. He  is  not  here  to  answer  for  himself, 
and  those  who  represent  him,  and  have  had  the 
custody  of  his  papers,  make  common  cause 
with  the  complainant.  (See  A.  H.  Ewing's 
answer,  p.  81,  and  his  deposition,  p.  361.) 

It  is  very  proper  in  such  a  case,  where  fraud 
and  breach  of  trust  are  imputed  to  the  dead, 
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and  attempted  to  be  raised  upon  presump- 
tions from  conduct,  to  look  to  the  character  of 
the  deceased. 

The  whole  case  shows  that  Baum  was  es- 
teemed by  all  parties  a  man  of  the  strictest 
honor,  and  had  the  fullest  confidence  of  his  as- 
sociates. 

4.  Oliver's  agency. 

The  bill  alleges  that,  on  the  14th  August, 

1817,  Baum,  with  the  advice  and  consent  of  the 
company,  appointed  Oliver  agent  to  lay  out  the 
town  (with  Schenck's  assistance),  and  to  attend 
to  the  concerns  of  the  company ;  which  agency 
Oliver  accepted,  and  has  continued  such  agent 
ever  since. 

Oliver  answers  that  he  was  appointed  agent 
August  14,  1817;  that  his  appointment  was  for 
one  year;  that  about  the  month  of  May,  1818, 
he  was  elected  cashier  of  the  Miami  Exporting 
Company,  a  bank  at  Cincinnati ;  that  he  entered 
upon  his  duties  of  cashier  about  the  1st  of  July, 

1818,  and  considering  these  duties  incompatible 
with  his  Port  Lawrence  agency,  before  enter- 
ing on  his  (duties  as  cashier,  he  resigned  his 
agency  to  Baum,  settled  his  accounts,  and  de- 
livered to  Baum  all  moneys  tnd  papers  relating 
thereto. 

On  the  14th  August,  1818,  Oliver  sold  half 
his  interest  in  Port  Lawrence  Company  to  Steele 
and  Lytle,  they  assuming  all  liabilities;  and  in 
March,  1819,  he  sold,  in  like  manner,  the  other 
half  to  Embree  and  Williams. 

The  allegation  of  the  continuing  agency  of 
Oliver  is  met  by  the  direct  denial  of  the  answers, 
which  allege  that,  as  originally  constituted,  it 
was  to  continue  but  one  year,  and  actually  ter- 
minated in  less  than  a  year,  on  the  4th  July, 
1818. 

Next,  and  what  is  much  more  satisfactory,  we 
have  the  express  limitation  of  the  agency  to  the 
period  of  one  year,  and  the  salary  of  $1,200.  in 
the  letter  of  Baum  to  Oliver,  of  August  14, 1817; 
the  testimony  of  Gano,  that  Oliver's  whole 
time  from  July,  1818,  for  the  succeeding  four 
years,  was  directed  to  his  duties  as  cashier:  the 
allowance  of  the  salary  down  to  July  4,  1818, 
and  no  longer;  the  total  absence  of  evi- 
dence of  any  renewal  of  the  appointment  of 
agent,  or  the  payment  of  any  salary  after  that 
date,  and  the  special  power  given  by  Baum  to 
Oliver,  on  the  1st  September,  1825,  to  collect 
money  due  to  Baum  on  the  Port  Lawrence  con- 
cern. 

It  well  appears,  therefore,  that  Oliver's  rela- 
tion to  Port  LawTence  Company,  as  agent, 
ceased  on  the  4th  July,  1818,  and  that  his  rela- 
tion as  partner  ceased  in  the  month  of  March. 

1819,  when  he  sold  his  remaining  interest, 
without  recourse,  to  Embree  and  William*. 
•Prom  that  time  his  only  relation  to  ^361 
this  company  was  as  a  purchaser  of  lots  in  Port 
Lawrence. 

But  if  his  relation  as  agent  continued,  there 
was  nothing  in  that  to  prevent  his  purchase  of 
the  lands  of  the  company,  in  payment  or  col- 
lection of  a  bona  fide  debt. 

5.  The  certificate  of  $213.07. 

The  bill  alleges  that  this  was  a  false  certifi- 
cate, purporting  to  have  been  given  to  Oliver 
by  Baum,  for  moneys  refunded  by  Oliver  to 
purchasers  of  lots  in  Port  Lawrence;  that  Utf 
transactions  in  respect  to  it  were  secret;  that 
instead    of    making  personal  demand  of  the 
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plaintiff  and  other  members  of  the  Piatt  Com- 
pur,  Oliver  fraudulently  attached  three  of 
their  five  quarter-sections,  and  purchased  them 
aider  that  proceeding. 

[Mr.  Stanberry  here  referred  to  many  parts 
of  the  record,  to  show  that  the  debt  was  just; 
(hat  personal  demands  were  made  for  payment 
from  the  plaintiff  and  other  members  of  the 
Halt  Company ;  and  that  the  transaction  was 
not  a  secret  one.]  , 

Three  objections  are  taken  in  the  bill  to  the 
proceedings  in  attachment  under  this  certificate 
Of  debt. 

1st.  That  Michigan  had  no  jurisdiction. 

3d.  That  certificate  was  not  a  valid  claim. 

M.  That  the  proceedings  weic  fraudulent. 

The  court  below  decided  against  their  valid- 
ity, upon  another  ground,  viz.,  that  the  estate 
lit  the  parties  to  the  attachment  could  not  be 
reached  by  that  process. 

See  the  Michigan  statute  as  to  attachments, 

hich  embraces  all  "  rights,  credits,  moneys 
sad  effects,  goods  and  chattels,  lands  and  tene- 
tients. "  (Laws  of  Michigan  Territory,  chap, 
fe  No.  189.  Cong.  Law  Lib.,  899.) 

Bsum  was  a  party,  and  he  held  the  final  cer- 
tificate showing  full  payment.  The  debt  was 
Kill  due,  primarily  from  him,  as  the  acting 
partner,  and  was  raised  by  advances  at  his  re- 
quest, in  discharge  of  his  personal  covenants. 
The  land  attached  was  a  fund  he  held  as  in- 
demnity against  those  advances.  He  certainly 
bad  an  estate,  a  right.  Subordinate  to  his  estate 
w  ben  on  these  lands,  the  members  of  Piatt 
Company  had  a  right  in  these  lands;  they  were 
,  entitled  to  them  after  the  debts  were  discharged ; 
their  interest  was  simply  an  equity  of  redemp- 
tion. 

It  seems  to  us  a  startling  doctrine,  upon  a 
bill  filed  in  another  jurisdiction,  collaterally,  to 
hold  these  attachment  proceedings  a  nullity. 
The  court  of  Michigan  had  exclusive  jurisdic- 
tion of  the  territory  in  which  these  lands  were 
kituate.  That  was  decided  in  the  Circuit  Court. 
The  court  in  Michigan  specially  ordered  a  sale 
of  these  lands  (210),  and  now  it  is  claimed  that 
the  whole  proceeding  is  void,  not  simply  voida- 
ble on  writ  of  error,  but  absolutely  null ;  and 
this,  too,  by  a  court  of  another  jurisdiction,  in 
a  collateral  proceeding. 

362*]  *The  proceeding  differs  wholly  from 
the  ordinary  sale  of  lands  on  execution,  in 
which  the  judgment  of  the  court  is  one  thing, 
and  the  proceeding  by  execution  quite  another, 
and  earned  on  by  the  party. 

This  is  a  proceeding  «n  rem,  in  which  the 
court  acts  upon  the  thing,  and  takes,  specially, 
jurisdiction  of  it. 

We  think  the  authorities  cited  in  the  Circuit 
Court  do  not  sustain  this  doctrine. 

Cases  relied  on  in  Circuit  Court  {Piatt  et  al. 
v.  Ia» etal.,9  Cranch,  496.) 

The  questions  of  the  validity  of  the  sale  of 
an  equity  of  redemption  in  lands,  under  the 
attachment  law  of  Maryland,  was  raised ;  and 
it  appeared  that  question  had  not  been  decided 
by  the  Supreme  Court  of  Maryland.  The  stat- 
ute of  Maryland,  of  1715,  chap.  40,  makes 
"goods  and  chattels,  credits,  <fcc.,"  liable  to 
attachment.  The  statute  of  1795,  chap.  56,  in 
"aod9,leneraent8,goods,  chattels,  and  credits." 
This  court,  in  the  above  case,  held  that  the  de- 
cree of  the  court  of  Maryland,  if  it  did  not  fix 
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the  law  as  to  the  attachment,  at- least,  fixed  the 
fate  of  the  lands  attached  beyond  reversal,  p. 
496. 

One  judge  doubted  if  the  Attachment  Act, 
making  the  equitable  interest  tangible,  did  also 
make  it  subject  to  execution.  The  court  was 
of  opinion  that  the  condemnation  gave  the  court 
power  to  issue  final  process  of  execution, p.  496. 

Haven  v.  Law  (2  N.  Hampshire  Rep.,  18) 
was  a  case  of  pledge  of  personalty;  and  it  was 
held  that  the  interest  of  the  owner  could  not  be 
seized  in  attachment.  The  court  say  such  an 
interest  is  made  liable  in  some  of  the  States  by 
statute. 

It  appears  from  the  case  of  Kitteridge  v.  Bel- 
lows (7  N.  Ham  p.  Rep.,  899),  that  an  equity  of 
redemption  in  land  is  subject  to  attachment, 
even  in  that  State. 

(Badlam  v.  Tucker ,  1  Pick.  Rep.,  899.)  The 
court  say  it  is  only  by  statute  that  equities  or 
rights  to  redeem  are  subject  to  attachment  by 
ordinary  process,  and  no  statute,  in  Massachu- 
setts, has  authorized  the  attachment  of  such  in- 
terest in  personal  property. 

See  revised  statutes  of  Massachusetts  of  1836, 
chap.  90,  sec.  23,  and  24.  The  attachment  in 
that  State  is  ordinary  mesne  process,  and  exe- 
cution upon  it  by  statute  provision  only  goes 
against  such  interests  as  are  subject-to  execution 
at  law. 

Jackson,  ex  detn.  Ireland,  v.  Hull  (20  John's 
Rep.,  81),  cited  by  Circuit  Court  to  show  that 
an  equity  of  redemption  cannot  be  attached. 

It  was  a  sale  under  judgment  and  execution 
of  the  equity  of  redemption  of  mortgageor. 
Held, that  the  equity  of  redemption  did  pass  by 
the  sale ;  and  it  appearing  the  sale  did  not  satisfy 
the  judgment  (which  was  on  the  mortgage 
debt),  it  was  held  that  the  purchaser  took,  sub- 
ject *lo  the  remainder  due  on  the  judg-  [*363 
ment.  (See  Waters  et  al.  v.  Stewart,  1  Caines' 
Cases  in  Error,  67,  to  same  point.) 

6.  The  mortgage. 

On  the  27th  August.  1823,  Baum,  for  the 
consideration  of  $1,835.47,  conveys  to  Oliver, 
in  fee,  tracts  3,  4,  86  and  87.  except  sixty  acres 
off  upper  end  of  86,  sold  to  Tromley  and  Pren- 
tiss. Baum  covenants  that  he  is  the  true  owner, 
and  hath  full  power  to  sell,  and  with  general 
warranty.  The  condition  is,  that  upon  pay- 
ment of  $1,835.47,  "  the  sum  due  Oliver  from 
Baum  and  his  associates,  in  the  purchase  of  said 
property,"  on  or  before  the  1st  January,  1824, 
with  interest  from  September  1,  1823,  the  mort- 
gage to  be  void. 

The  bill  alleges  that  this  mortgage  was  a 
fraudulent,  secret  contrivance  to  cheat  the 
owners  out  of  their  property. 

That  the  pretense  that  there  was  $1,835. 47  due 
to  Oliver  was  false. 

That  Baum  bad  no  power  to  sell,  mortgage, 
or  in  any  manner  to  convey  any  lands,  except 
1  and  2. 

Mr.  Stanberry  here  examined  the  record  and 
contended  that  there  was  nothing  fraudulent  or 
secret  about  it;  that  the  debt  was  justly  due, 
and  that  Baum  had  full  power  to  sell  or  mort- 
gage.    With  regard  to Baum's powers,  he  said: 

ft  is,  then,  not  disputed  that  there  was  no 
written  appointment,  power  of  attorney,  or  dec- 
laration of  the  powers  or  trust  vested  in  Baum. 
He  was  made  the  agent  or  trustee  for  the  six 
tracts — all  the  lands  of  Port  Lawrence  Com- 
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pany.  At  the  time  of  his  appointment,  the 
certificates  of  title  stood  in  the  names  of  the 
agents  who  made  the  purchase  at  Wooster.  It 
is  admitted,  by  the  amended  bill,  that  it  was 
then  agreed  that  all  the  certificates  should  be 
assigned  to  him ;  but  it  is  alleged  in  the  same 
bill  that  the  assignments  were  made  just  prior 
to  the  relinquishment  in  1821.  The  answers 
are  express,  that  ail  the  tracts  were  assigned  in 
1817,  and  the  subsequent  and  more  formal  as- 
signments were  made  necessary  on  the  relin- 
quishment. 

The  nature  of  the  business  required  that  the 
title  should  be  vested  in  Baum : 

1st.  To  prevent  difficulties  from  deaths  in  a 
company  of  eleven  members,  thereby  embar- 
rassing the  transfer  of  title  to  a  multitude  of 
purchasers. 

2d.  Baum  sold  with  his  personal  covenants 
to  make  title,  which  necessarily  implied  that 
the  title  was  in  him. 

He  had  power  to  sell  all  the  lands,  on  specu- 
lation, or  tor  the  debts  of  the  company. 

The  bill  alleges  that  no  power  of  sale  or 
mortgage  was  given  as  to  any  other  lands  than 
1  and  2. 

364*]  *The  answers  are  responsive,  and  ex- 
pressly allege  the  contrary;  and  there  is  nothing 
contradictory  in  the  proof. 

We  have  so  far  considered  Baum's  powers  as 
originally  granted;  but  at  the  date  of  the  mort- 
gage they  stand  on  different  ground. 

A  power  originally  conferred,  even  by  writ- 
ing, may  be  enlarged  subsequently,  and  this 
enlargement  be  proved  by  parol.  (Story  Eq. , 
97.) 

It  is  admitted  that  the  title  to  the  unrelin- 
quished lands  was  formally  transferred  to  Baum 
in  September,  1821. 

The  bill  alleges  that  this  transfer  was  for  the 
sole  purpose  of  the  relinquishment  and  appro- 
priation to  the  unrelinquished  lands. 

This  allegation  is  denied  by  the  answers,  and 
no  proof  to  contradict. 

The  complainant  introduces  Baum's  letters 
to  Brown  of  1822  and  1828:  which  state  that  all 
the  lands  were  transferred  to  him  for  conven- 
ience of  sale  and  conveyance. 

Clothing  a  person  with  apparent  ownership 
and  right  to  sell,  implies  that  the  apparent  is 
the  real  authority.    (Story  on  Agency,  108.) 

Now,  had  Baum  power  to  mortgage  for  the 
debts  of  the  company? 

1st.  On  bill  and  answer  that  power  must  be 
taken  to  have  been  expressly  given  in  the  begin- 
ning, and  consequently  existed  in  August,  1828, 
the  date  of  the  mortgage. 

2d.  But  it  is  necessarily  implied,  at  that  time, 
the  title  was  in  him,  without  limitation.  He 
had  incurred  liabilities  for  the  company,  and 
there  was  no  other  fund  provided  for  the  debts 
but  these  lands.  He  might  even  sell  them — 
for  a  power  to  raise  money  out  of  an  estate  au- 
thorizes a  sale.    (1  Atk.,  421.) 

8d.  It  is  further  implied  by  acquiescence. 
(Story  on  Agency,  60.)  In  January,  1828, 
Baum  sells  thirty  acres  to  Prentiss  and  thirty 
acres  to  Tromley,  of  which  the  company  are 
notified  by  the  circular  of  1824,  and  to  which 
no  objection  is  made. 

So,  too,  the  acquiescence  in  this  mortgage, 
notified  to  the  company,  by  the  same  circular. 

4th.  But  the  powers  of  Baum  are  greatly  en- 
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larged  when  we  regard  his  true  character— at 
an  agent,  but  the  managing  partner  of  a  par 
nership  in  real  estate — the  "praponha  tugoti 
tocietatu  " — holding  all  the  title — managin?  » 
the  business — incurring,  by  his  personal  cot 
nants,  the  primary  liabilities. 

5th.  Besides  this  power  of  disposal  over  th 
assets,  as  managing  partner,  he  stands  in  ag 
other  relation  to  these  lands  after  his  advance 

At  the  time  of  the  mortgage,  his  debt  againi 
the  partnership,  for  advances  and  lmhiliiiti 
amounted  to  $4,755.25.  (Wyllis  on  Trusted 
164;  Lambertv.  Bainton,  1  Cha.  Ca.,  199;  Dot 
v.  Langiton,  Plowd.,  188,  at  top;  Ckahmcr  \ 
Bradley,  1  Jac.  &  Walk.,  51.) 

The  cases  are  to  the  point,  that  a  [*36l 
trustee,  to  sell,  becomes  in  effect  the  owner,  off 
advancing  to  the  value.  1 

There  may  be  a  question  whether  this  doc- 
trine applies,  in  its  full  force,  to  realty  as  veil 
as  personalty.  Lambert  v.  Bainton  was  real  es- 
tate, and  the  lord  keeper  there  held  the  doc- 
trine. 

In  Ohalmer  v.  Bradley,  which  was  also  a  caw 
of  real  estate,  the  Master  of  the  Rolls  says  be 
is  aware  of  a  distinction  between  personal  and 
real  estate;  nevertheless,  he  seems  disposed  to 
act  upon  the  analogy. 

We  maintain  that  the  doctrine  applies,  in  all 
its  force,  to  the  case  at  bar,  for  the  shares  in 
this  real  estate  partnership,  carefully  separated 
as  they  were  from  the  title,  and  cognizable 
only  in  equity,  are  uniformly  treated  in  this 
court  as  personalty. 

Baum.  then,  might  have  held  this  land  as 
his  own.  He  might  have  sold  it;  instead  of 
which  he  mortgages  it,  and  with  great  regard 
for  the  interests  of  his  delinquent  associates. 

Several  objections  are  taken  to  the  proceed- 
ings by  which  the  mortgage  was  foreclosed: 
First,  that  they  were  earned  on  secretly.  The 
bill  alleges  that  the  plaintiff  had  no  knowledge 
of  the  mortgage  or  the  proceedings  until  after 
Oliver  bad  obtained  the  patents  (which  was  in 
December,  1830),  except  only  through  Baum's 
circular  of  January,  1824. 

Oliver  answers,  that  when  the  debt  secured 
by  the  mortgage  became  due,  he  applied  to  the 
different  members  of  the  company,  and  espe- 
cially to  the  plaintiff,  for  payment,  but  in  vain. 
That  during  the  pendency  of  proceedings  un- 
der the  mortgage,  the  members  of  the  company 
were  cognizant  thereof;  that  be  advised  the 
plaintiff  of  the  proceedings,  and  urged  him  te 
pay  the  debt,  oV  bis  proportion  of  it.  to  prevent 
the  necessity  of  a  sale,  but  the  plaintiff  paid  no 
attention  to'  the  request. 

There  is  not  a  particle  of  proof  of  the  alleged 
secrecy,  nor  do  these  proceedings  show  any 
anxious  haste  to  acquire  this  property,  but 
quite  the  contrary. 

Oliver  submits  to  a  postponement  of  payment 
of  four  months.  He  delays  the  commence- 
ment of  legal  proceedings  for  upwards  of  two 
years,  and  delays  a  sale  for  five  years;  in  the 
meantime  endeavoring  in  vain  to  get  his  money 
from  his  debtors. 

The  next  objection  to  these  proceedings,  and 
the  one  on  which  most  reliance  was  placed  bv 
the  Circuit  Court,  is  the  want  of  parties.  It  » 
said  the  different  members  of  the  Port  Law- 
rence Company,  or  those  representing  their  in 
tercets,  ought  to  have  been  made  parties.     We 
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maintain  this  objection  would  not  have  been 
fatal  if  made  by  demurrer,  or  at  the  hearing  in 
the  court  in  Michigan.  The  title  was  in  Baum 
alone.  He  fully  represented  all  the  members 
of  the  company.  Even  if  he  stood  in  the  mere 
relation  of  a  trustee,  it  is  doubtful  if  this  ob- 
jection would  have  prevailed.  (Campbell  v. 
3«6*]  'Watson,  8  Ohio  Rep.,  498;  11  Ves., 
443;  3  P.  Wms.,  92;  Story's  Eq.  PI.,  145.) 

But  his  true  standing  was  that  of  acting  part- 
aer,  with  the  title  to  all  the  assets.  The  other 
members  of  the  company  were  dormant  part- 
ners, and  by  the  rules  of  chancery  practice 
wed  not  to  have  been  made  parties  defendant. 
\Uafi  v.  Arehbowle,  2  Taunt.,  824;  Ex-parte 
iorfalk,  19  Ves.,  455.) 

But  if  Oliver  acquired  no  title  to  the  three 
quarter-sections  by  the  attachment,  nor  to  the 
other  tracts  by  the  chancery  proceedings  under 
the  mortgage,  yet  he  did  acquire  the  legal  title 
to  all  these  lands,  by  the  subsequent  assign- 
ment of  the  certificates  to  him  by  Baum,  and 
ihe  granting  of  the  patents.  '     » 

7.  Assignment  of  final  certificates  by  Baum 
to  Oliver. 

In  December,  1828,  Baum  assigned  to  Oliver 
the  final  certificates  for  tracts  3  and  4,  and  the 
three  quarter-sections,  purchased  under  the  at- 
tachment; and  in  December,  1829,  the  final 
certificates  for  tracts  86  and  87;  and  in  August, 
1830,  the  final  certificate  for  another  of  the 

Stiarter-sections.  Under  which  assignments, 
'liver  obtained  patents  in  December,  1830,  for 
all  but  tracts  86  and  87. 

[Mr.  Stanberry  here  examined  the  charge 
that  this  assignment  was  fraudulent.] 

In  the  opinion  of  the  court  below,  it  seems 
to  be  intimated  that  Baum's  whole  power  of 
sale  and  tiansfer  was  exhausted  by  the  mort- 
gage. However  that  may  be  in  the  execution 
of  strict  specified  powers,  it  is  supposed  the 
doctrine  does  not  apply  to  the  case  at  bar.  Here 
the  title  was  in  Baum,  without  any  express  lim- 
itation or  declaration  of  trust.  It  was  not  a 
power  carried  out  from  the  estate,  but  the 
vhole  estate  was  vested.  (Dougl.,  292,  293; 
Perkins  t.  Walker,  1  Vera.,  97,  that  a  mort- 
nge  is  not  an  exhaustion  of  a  power  of  sale.) 

Besides,  the  transfer  was  not  the  exercise  of 
My  new  power,  but  the  confirmation  of  the 
first  act;  the  ratification  of  Oliver's  title  under 
the  mortgage,  after  his  purchase  at  u  judicial 
sale,  Baum  might  nave  made  an  absolute  sale 
V)  Oliver  in  the  first  place,  instead  of  which  he 
mortgages  the  land,  obtains  further  time,  and 
puts  Oliver  to  the  necessity  of  a  purchase  un- 
der judicial  proceedings,  at  a  public  sale,  open 
i<>  competition.  He  then  makes  the  transfer  of 
the  certificates;  a  very  proper  act.  and  such  an 
<>oc  as  a  court  of  equity  would  have  compelled 
hint  to  do;  such  an  act,  therefore,  as  in  con- 
science he  was  bound  to  perform. 

Here,  as  well  as  in  every  part  of  this  case,  in 
*bich  a  question  is  raised  as  to  Baum's  pow- 
«*■  big  true  situation  must  not  be  forgotten. 
He  was  not  merely  an  agent  or  trustee,  but  a 
>>rat  owner,  and  the  acting  partner;  invested 
with  the  title  to  all  the  assets  having  made  ad- 
duces, and  incurred  personal  liabilities,  to 
iheir  full  value. 

Under  these  proceedings  and  transfers,  QJivcr 
367*]  acquired  the  legal  *title  to  the  four 
quarter-sections,  and  the  lands  included  in  the 
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mortgage,  by  patents  issued  to  him  in  Decem- 
ber, 1830.  The  plaintiff  comes  to  be  relieved, 
and  to  impeach  the  transactions  under  which 
that  title  was  obtointed.'  From  first  to  last  he 
has  been  under  no  disability.  He  pretends  to 
have  been  ignorant  of  these  transactions,  but 
bis  full  ana  current  knowledge  of  them  is 
established  by  the  answers.  In  fact  he  admits 
notice  upon  the  emanation  of  the  patents. 

Now,  if  there  was  good  faith  in  these  trans- 
actions, it  is  out  of  the  question  to  ask  this 
court  to  disturb  a  legal  title  upon  any  of  the 
grounds  of  irregularity  or  want  of  power 
which  are  alleged.  This  is  especially  so  when 
the  laches  of  tie  plaintiff  is  taken  into  the  ac- 
count. 

The  case  of  Bergen  v.  Bennett  (1  Gaines,  1)  is 
very  much  in  point  here.  That  was  the  case 
of  a  purchase  by  a  trustee ;  a  mortgagee  with 
power  to  sell;  sixteen  years  afterwards  the 
mortgageor  brought  his  bill  to  redeem.  Kent, 
Justice,  whilst  he  acknowleges  the  incapacity 
of  the  trustee  to  purchase,  holds  the  title  good, 
simply  by  the  acquiescence.  He  states  the  dis- 
tinction between  the  case  of  a  bill  brought 
against  the  trustee  to  set  aside  bis  legal  title, 
and  a  bill  brought  by  him  to  complete  his  pur- 
chase, and  that  equity  would  not  interfere,  as 
of  course  in  the  former  case.  He  says,  "the 
cestui  que  trust  must  come  in  a  reasonable  time 
to  set  aside  the  sale,  or  he  will  not  be  heard ; 
and  that  what  shall  be  termed  a  reasonable 
time,  is  not  susceptible  of  a  definite  rule,  but 
mustin  a  degree  depend  upon  the  circumstances 
of  the  particular  case,  and  be  guided  by  the 
sound  discretion  of  the  court.  In  this  case  the 
eestui  que  trust  comes  after  sixteen  years,  find- 
ing it  a  gaining  bargain,  and  being  all  that 
time  under  no  disability."  The  learned  judge 
then  goes  on  to  enumerate  several  cases  of 
much  shorter  acquiescence,  which  were  held 
barred. 

Gregory  v.  Gregory  (1  Coop.  Chan.  Ca.,  201), 
was  a  purchase  by  a  trustee  from  cestui  que 
trust,  at  an  undervalue.  The  master  of  the 
Rolls  said  he  would  have  set  it  aside'if  the  ap- 
plication had  been  made  in  a  reasonable  time, 
but  a  delay  of  eighteen  years  was  too  great. 

Chalmer  v.  Bradley  (1  Jac.  &  Walk.,  51),  is 
to  the  same  point,  as  to  the  effect  of  acquiescence 
in  a  breach  of  trust. 

But  this  being  a  partnership,  requiring  reg- 
ular contributions  to  meet  liabilities,  refusal 
or  neglect  to  contribute  works  a  forfeiture,  and 
implies  acquiescence,  under  circumstances  less 
strong  than  in  ordinary  cases. 

Prendergasl  v.  Tuston  (Younge  &  Collyer, 
Ch.  Rep.,  98),  decided  in  the  English  chancery 
in  1841,  was  the  case  of  a  raining  partnership, 
in  which  a  delay  of  nine  years  to  meet  contri- 
butions was  held  fatal  to  the  plaintiff. 

The  bill  alleges  that  the  plaintiff  was  always 
willing  to  contribute  *his  proportion,  [*368 
but  was  never  called  upon.  The  answers  deny 
this  allegation,  and  set  out  repeated  and  earnest 
requests,  and  total  disregard  of  them. 

How,  then,  stands  the  case  of  the  plaintiff? 
He  had  engaged  in  a  partnership  adventure  in 
real  estate;  debts  were  coutracted  by  the  acting 
partner,  who  was  primarily  liable  upon  his  per- 
sonal covenants.  That  acting  partner  is  also 
deeply  harassed  with  his  own  individual  liabil- 
ities.   The  plaintiff  is  under  no  disability,  is  a 
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man  of  property.  Is  fully  advised  of  the  condi- 
tion of  affairs,  and  deliberately,  for  a  series  of 
years,  abandons  the  property  and  the  acting 
partner.  ■  In  process  of  time,  after  the  property 
has  changed  hands  and  greatly  appreciated  by 
the  labor  of  others,  he  comes  into  a  court  of 
equity  for  relief.  Is  it  not  clear  that  but  for 
this  unexpected  increase  in  value  we  should 
never  have  heard  of  this  case? 

8.  Exchange  with  the  Michigan  University. 

If  the  court  should  be  against  the  appellants 
on  all  the  foregoing  points,  and  be  of  opinion 
that  Oliver  held  tracts  8,  4,  86,  and  87  for  the 
Port  Lawrence  Company,  and  the  quarter-sec- 
tions in  trust  for  the  Piatt  Company,  we  claim 
next,  that  the  decree  was  erroneous  in  giving 
to  these  cestui*  tracts  1  and  2,  instead  of  mak- 
ing the  value  of  the  lands  exchanged  a  charge 
on  1  and  2. 

These  tracts,  several  years  after  the  relin- 
quishment, had  been  granted  by  Congress  to 
the  University  of  Michigan,  and  were  acquired 
from  the  trustees  by  Oliver,  in  exchange  for 
tracts  8  (except  ten  acres  in  northeast  corner), 
4,  and  the  three  quarter-sections  purchased 
under  the  attachment.  The  journal  of  the 
trustees  is  exhibited  to  show  the  negotiation. 

This  part  of  the  decree  is  attempted  to  be 
sustained  on  two  grounds:  that  Oliver  made 
the  exchange  as  agent  for  the  Port  Lawrence 
Company,  in  conformity  with  an  understand- 
ing formed  at  the  lime  of  the  relinquishment 
lo  repurchase  these  tracts;  or  if  not,  that  as 
they  were  acquired  with  the  lands  of  the  Port 
Lawrence  and  Piatt  companies,  a  trust  results 
for  their  use. 

First, as  to  the  alleged  intention  to  repurchase, 
and  the  exchange  by  Oliver  in  conformity 
to  it. 

The  original  and  amended  bills  both  allege 
that  at  the  time  of  the  relinquishment  of  1  and 
2.  it  was  understood  and  agreed  by  the  parties, 
that  when  at  any  time  they  should  be  offered 
for  sale  by  the  United  States,  they  should  be 
repurchased  for  the  benefit  of  all  concerned. 

The  answer  of  Oliver  expressly  denies  such 
understanding  or  intention,  and  states  that  he 
(Oliver)  often  conversed  with  members  of  the 
company  on  the  subject  of  the  relinquish- 
ment. 

The  answer  of  Williams  is,  that  he  was  a 
member  of  the  Port  Lawrence  Company  at  the 
time  of  the  relinquishment,  intimately  ac- 
quainted with  all  its  concerns  and  the  views  of 
its  members,  and  never  heard  of  such  intention, 
then  or  afterwards. 

369*]  *[Mr.  Stanberru  here  examined  the 
evidence  touching  this  point,] 

It  is  therefore  quite  ojcar  that  there  was  no 
agreement  on  the  part  of  the  company  to  re- 
purchase tracts  1  and  2;  that  the  subsequent 
acts  and  declarations  of  Baum  were  upon  his 
own  motion,  and  the  motive  was  to  secure  him- 
self first,  and  his  associates  ultimately,  from 
loss.  If  he  had  then  suceeded  in  the  re-acquisi- 
tion, his  old  associates  might  have  had  the  elec- 
tion to  come  in  or  not,  for  they  gave  him  no 
authority  to  bind  them  to  new  speculations. 

However  it  might  have  been  at  the  time  of 
the  memorial,  yet  in  1828,  when  the  negotia- 
tion for  the  exchange  was  beguu  with  the 
University,  the  idea  of  repurchase  for  the  old 
Port  Lawrence  Company  is  absurd,  for  at  that 
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date  a  majority  of  its  members  were  dead  ot 
gone  to  distant  parts,  and  the  remainder  had 
for  seven  years  abandoned  the  concern. 

There  was  then  no  agreement  to  bind  the 
consciences  of  Oliver  or  Baum,  and  nothing 
in  their  relations  of  trustee  or  agent,  if  those 
relations  continued,  to  disable  them  from  ac- 
quiring these  lands  upon  their  own  account. 

When  1  and  2  were  relinquished,  the  subject 
matter  of  the  trust  and  agency  in  regard  to 
those  tracts  was  ended.  There  was  no  pre  emp- 
tion  right  in  the  company — no  tenant  right  of 
renewal — no  advantage  obtained  by  reason  of 
the  trust. 

"  If,  from  being  in  possession,  trustees  have 
an  opportunity  of  renewing  the  leasehold,  such 
renewal  can  only  be  for  their  cestui*  que  trust; 
but  where  the  old  lease  and  all  the  trusts  re 
spectingit  are  determined, and  there  is  no  tenant 
right  of  renewal,  the  former  trustee  is  quoad 
hoe  trustee  no  longer.  The  fiduciary  relation 
ceases  for  want  of  an  object,  and  there  is  no 
gromnd  for  excluding  the  quondam  trustee 
from  being  a  purchaser."  (Hov.  on  Frauds, 
481.  482.) 

So,  during  the  continuance  of  a  lease,  the 
trustee  may  purchase  the  reversion  in  fee. 
though  by  this  means  he  debars  the  eettui  que 
trust  of  a  chance  of  renewal.    (Ibid.,  482.) 

Next,  as  to  the  claim  that  a  trust  results  in 
1  and  2  for  the  owners  of  the  tracts  which 
Oliver  gave  for  them  in  the  exchange. 

The  hrst  objection  to  this  claim  is  founded 
on  its  multifariousness.  Here  is  trust  property 
belonging  exclusively  to  the  Piatt  Company, 
and  other  trust  property  belonging  exclusively 
to  .the  Port  Lawrence  Company,  all  of  which 
has  been  applied  by  Oliver  in  the  purchase  of 
tracts  t  and  2.  and  which  trust  property  was 
afterwards  reclaimed  by  Oliver.  This  bill 
seeks  relief  for  these  independent  cestui*  que 
trust  by  demanding  for  each  company  its  share 
in  1  and  2,  and  also  its  original  fund  afterwards 
regained  by  Oliver. 

This  makes  such  a  case  of  multifariousness 
as  would  compel  the  court  sua  sponte,  at  the 
hearing,  to  refuse  relief.  (1  Story's  Eq.  PI., 
224,  note  2;  10  Ohio  Rep..  459;  Campbell  v. 
McKay.  1  Mylne  &  Craig,  Ch.  Rep.,  608.) 

There  are  other  insuperable  objections  to 
this  resulting  trust  in  t  *and  2.  It  was  [*370 
formerly  doubted  whether  trust  moneys  could 
be  followed  into  land,  so  as  to  operate  even  as 
a  lien,  in  exclusion  of  other  creditors.  It  u 
now  settled  that  the  lands  may  be  charged  with 
tbe  trust  fund,  and  that  is  ordinarily  the  sort 
of  relief  given  to  the  cestui.  (Hov.  on  Fraud'. 
468.  471 ;  Wallace  v.  Vuffleld,  2  Sere.  &  Rawle, 
521.) 

In  some  cases  a  trust  in  tbe  land  so  pur- 
chased results  to  the  cestui,  but  the  case  at  bar 
is  not  of  that  class,  because, 

1st.  Where  in  the  misappropriation  of  a  trust 
fund  it  has  been  confused  with  any  other  fund. 
the  uniform  rule  is,  simply  to  make  the  trust 
fund  a  charge  on  the  new  acquisition.  (Vr»p 
v.  Norton,  2  Atk.,  75.)  The  only  limitation 
upon  tbe  doctrine  as  established  by  Lord  Hard- 
wicke  in  Orop  v.  Norton,  that  a  trust  never  re- 
sults, except  were  all  the  money  is  paid  by  one 
person,  is,  that  where  the  joint  advance  is  in 
conformity  with  an  agreement  of  purchase  i 
trust  will  result.    (Wray  v.  Steele,  2  Yes.  & 
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Bea.,  888;  Bottsford  v.  Burr,  2  Johns.   Ch. 
Sep.,  410.) 

2d.  Another  objection  to  a  resulting  trust 
in  tracts  I  and  2  is,  that  they  were  acquired  in 
ptrt  by  the  individual  funds  of  Oliver. 

Under  the  mortgage  proceedings  and  the  sub- 
sequent assignment  of  the  certificates,  Oliver 
scquired,  at  the  least,  the  interest  of  Baum  in 
nets  3  and  4,  which  tracts  formed  a  part  of 
the  consideration  for  tracts  I  and  2. 

Where  land  is  purchased  partly  with  trust 
and  partly  with  individual  funds,  the  trust  fund 
»  applied  is  simply  a  charge  on  the  land,  and 
affects  the  title  no  further.  (Willis  on  Trustees, 
U;  1  Hov.  on  Frauds,  471,  472;  Lewis  v.  Mad- 
tola,  8  Ves.,  Jun.,  150;  8.  C,  17  Ves.,  Jun., 
47.) 

3d.  Oliver  was  not  a  strict  trustee.  He  did 
not  stand  towards  his  cestui*  in  any  one  of  the 
common  fiduciary  relations.  He  believed  him- 
self»  be  the  sole  owner  of  the  fund  with  which 
be  purchased  1  and  2. 

Where  land  is  purchased  with  a  trust  fund, 
bat  the  party  is  not  in  a  strict  fiduciary  relation 
and  acts  under  a  belief  of  his  right  to  the  fund, 
Uk  rule  in  equity  is.  to  make  the  trust  fund  or 
its  value  a  charge  simply.  {Savage  v.  Carroll, 
1  Ball  &  Beatty,  265;  Perry  v.  Philip*.  4  Ves., 
Jan.,  108;  Oat  v.  Paxton,  17  Ves.,  Jun.,  329.) 

4th.  Oliver  has  reacquired  the  very  lands, 
the  identical  trust  fund  which  he  is  said  to 
h»Te  misappropriated  in  the  exchange  for  1 
ind  2.  There  is  therefore  no  necessity  for  fol- 
lowing the  original  fund  into  the  new  acqui- 
sition, either  in  the  way  of  charge  or  resulting 
treat,  for  the  original  fund  is  here  undimin- 
ished, and  by  giving  it  them  the  cestui*  are  in 
•tafti  quo. 

5th.  Another  objection  to  giving  the  cestui* 
1  and  2,  is  the  difficulty  of  apportioning  their 
respective  interests  in  the  new  acquisition. 

We  know  that  the  parties  to  the  exchange 
considered  1  and  2  as  equal  in  value  to  3,  4, 
and  the  three  quarter-sections,  but  what  relative 
37 1*]  'value  they  affixed  to  3, 4,  and  the  three 
quarter-sections,  we  do  not  know.  Undoubt- 
edly they  had  their  own  views  of  this  relative 
value,  and  these  views  may  have  been  very  dis- 
similar. How  can  the  court  fix  that  relative 
nine,  and  say  what  proportion  in  the  new  ac- 
quisition represents  the  distinct  funds  vested 
m  it?  In  the  ordinary  case  of  a  sale  of  lands, 
where  the  agreement  settles  all  terms  but  the 
pice,  a  court  of  chancery  has  never  yet  at- 
tempted to  fix  a  price  for  the  parties  by  the 
opinion  of  third  persons.  Even  where  the  con- 
tract provides  that  the  price  shall  be  fixed  by 
arbitration,  a  court  of  chancery  will  not  compel 
the  delinquent  party  to  choose  his  arbitrator,  or 
even  appoint  arbitrators  for  them. 

6th.  The  vast  increase  in  the  value  of  1  and 
t  since  the  purchase  by  Oliver,  an  increase 
brought  about,  in  a  great  measure,  by  the  com- 
bined efforts  of  Oliver  and  Williams,  forbids  a 
resulting  trust. 

Tins  property,  at  the  time  of  its  purchase, 
*w  worth  only  about  $5,000.  At  the  lime  of 
the  filing  of  the  bill  it  had  advanced  one  hun- 
dred fold  in  value,  mainly  by  the  constant 
exertions  of  the  appellants. 

Bat  if  a  trust  did  result,  we  claim  that  the 
decree  is  very  far  from  establishing  the  true 
proportions  of  the  parties  in  1  and  2. 
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As  to  tracts 3,  4,  86,  and  87.  notwithstanding 
the  proceedings  in  chancery,  and  the  assign- 
ments of  the  certificates  to  be  holden  invalid, 
Oliver  yet  had  title  to  them;  his  mortgage  re- 
mained; by  that  he  had  the  equitable  estate. 
He  subsequently  obtained  the  legal  title,  in 
trust  for  all  persons  interested  in  the  property. 
He  sells  the  property  for  cash,  and  the  cestui* 
que  trust  may  affirm  or  disaffirm  the  sale.  If 
they  affirm  it,  how  will  equity  compel  him  to 
apply  the  purchase  money? 

1st.  To  the  expenses  of  the  sale.  2d.  To 
satisfy  the  mortgage  in  full.  3d.  The  residue 
to  the  mortgageors. 

But  if,  instead  of  making  this  application, 
he  lay  out  the  money  in  other  land,  and  if  the 
court  find  they  can  pursue  the  money  into  the 
land,  not  merely  as  a  charge  upon  it,  but  to 
raise  a  resulting  trust  in  the  land  itself,  then 
the  land  will  be  applied  just  as  the  money 
which  bought  it  would  have  been  applied,  and 
in  the  same  proportions. 

If  the  mortgaged  premises  were  exchanged 
for  land,  without  the  intermediate  sale  and  re- 
investment, the  same  consequences  would 
follow. 

If  it  be  found  that  Oliver  should  share  in 
equal  proportion  with  the  other  persons  in- 
terested, the  profits  of  the  bargain  be  has  made, 
then  we  take  the  value  of  the  property  sold 
as  the  basis  of  our  estimate,  and  it  gives  this 
result: 
Lots  3,  4,  86,  and  87,  estimated  by 

Hunt  &  Conant,        -  $2,357  50 

Mortgage  (deducting  all  corrections 

claimed),  with  interest  to  1830,    -    2,218  00 


Interest  of  P.  L.  Company,  -  •  $139  50 
•If  the  court  should  be  of  opinion  [*372 
that  equity  ought  not  to  give  Oliver,  the 
morgagee,  any  share  in  the  profits  of  his  own 
bargain,  nor  any  compensation  for  time, 
trouble,  and  expenses  in  making  it,  then  the 
proportions  would  be  settled  thus: 
Value  of  1  and  2  in  1830  (Hunt  & 

Conant) $4,030  00 

Paid  by  Piatt  Company,  or  Oliver,  as 
the  court  shall  find  in  another 
branch  of  the  case,  by  the  three 
quarter-sections,  worth  at  same 
time  (Hunt  &  Conant),      -       -       1,120  00 


8,010  00 
Oliver's  interest  in  the    mortgaged 
premises, 2,218  00 


Interest  of  Port  Lawrence  Company,    $792  00 

Oliver's  expenses,  services,  &c,  if  allowed, 
would,  of  course,  be  deducted  ratably  from  the 
respective  interests. 

9.  We  claim,  if  a  trust  is  established  in  1 
and  2,  that  it  was  erroneous  to  allow  the  share 
conveyed  by  Burnett  to  Mary  P.  Ewing  to  be 
set  up  against  Oliver,  being  one  thirteenth  of 
Baum  Company's  shares. 

Baum  conveyed  the  lands  included  in  the 
mortgage  to  Oliver,  with  covenants  of  war- 
ranty. 

Assets  descended,  upon  the  death  of  Baum, 
to  his  heirs.  With  part  of  the  assets  so  de- 
scended, i.  «..  the  amount  due  to  Baum  from 
the  members  of  the  Port  Lawrence  Company. 
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for  advances,  Mary  P.  Ewing,  one  of  bis  chil- 
dren and  heirs,  requires  from  Burnett  title  to 
an  interest  in  the  lands  covered  by  the  warranty 
of  her  father.  The  decree  defeats  the  title  to 
these  lands,  and  allows  the  heir  to  recover 
upon  the  footing  of  the  adverse  interest  so  ac- 
quired. 

We  maintain  she  is  estopped.  (Co.  Lit.,  825.) 

10.  We  claim,  lastly,  that  the  decree  is  er- 
roneous as  against  Williams,  who  well  main- 
tains the  ground  of  a  bona  fide  purchaser,  with- 
out notice. 

The  bill  alleges  notice,  by  Williams,  of  all 
the  fraudulent  combinations  and  transactions 
imputed  to  Baum  and  Oliver. 

These  allegations  are  met  with  full  and  un- 
equivocal denials  in  the  answer,  which  sets 
forth  all  the  particulars  required  for  the  defense 
of  a  purchaser  without  notice. 

There  is  not  a  particle  of  proof  to  impeach 
this  answer,  or  to  show  that  Williams  had  any 
knowledge  of  the  fraudulent  acts  attempted  to 
be  made  out  against  Oliver  and  Baum.  He 
purchased  an  interest  in  the  Port  Lawrence 
Company  in  March,  1819.  He  was  the  .agent 
to  make  the  relinquishment  of  1  and  2  in  Sep- 
tember, 1821,  and  does  not  appear  again  in  the 
case  until  May,  1831,  when  he  makes  his  first 
purchase  from  Oliver.  He  finds  Oliver  in- 
vested with  the  legal  title  to  1  and  2,  which 
had  been  relinquished  ten  years  before. 

It  is  said  Williams  was  one  of  the  cestui* 
whose  property  was  wrongfully  conveyed  by 
their  trustee,  Baum ;  that  he  must  be  presumed 
373*1  *to  have  knowledge  that  Baum  had  no 
authority  to  sell  or  mortgage  the  property. 

In  the  first  place,  we  do  not  see,  if  this  be  so, 
how  it  affects  his  title  to  tracts  1  and  2.  The 
trust,  as  to  them,  ceased  at  the  relinquish- 
ment. Ten  years  after,  he  finds  Oliver  in- 
vested with  the  legal  title,  and  then  purchases 
from  him. 

Will  it  be  said  that  the  recitals  in  the  patent 
to  Oliver  for  tracts  1  and  2  affect  him  with  no- 
tice? 

.  The  patent  issued  to  Oliver  on  the  4th  March, 
1881,  and  recites,  that,  under  the  provisions  of 
the  Act  of  Congress  of  January  18,  1830,  "  to 
authorize  the  exchange  of  certain  lots  of  land 
between  the  University  and  Martin  Baum  and 
others,"  the  University  had  transferred  1  and 
2  to  Oliver,  m  the  assignee  of  Baum. 

In  point  of  fact,  Oliver  was  not  the  assignee 
of  Baum,  of  tracts  1  and  2.  No  one  pretends 
that  this  recital  is  not  a  mistake;  nor  can  it  be 
said  the  recitals  in  the  act  of  Congress  notified 
Williams  that  the  phrase  "  Martin  Baum  and 
others  "  meant  Martin  Baum  and  the  other 
members  of  the  old  Port  Lawrence  Company. 
The  most  conclusive  argument  to  show  it  im- 
plies no  such  notice,  is  found  in  the  testimony 
of  Judge  Burnett,  who,  like  Williams,  was  a 
member  of  that  company,  and,  being  in  the 
Senate  of  the  United  States,  voted  for  the  law, 
and  had  no  idea  that' '  Martin  Baum  and  others  " 
included  the  company. 

As  to  the  other  tracts,  Oliver  held  the  pat- 
ents without  any  recitals.  Williams  knew  a 
part  of  them  had  once  belonged  to  the  Port 
Lawrence  Company,  but  he  knew  nothing  to 
impeach  Oliver  s  title. 

Mr.  Pirtle,  for  appellees,  denied  that  this  was 
a  case  of  partnership,  and  commented  on  the 
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authorities  referred  to  by  Mr.  &an&erry,  which, 
he  contended,  did  not  justify  the  position.  He 
then  traced  the  history  of  the  transaction,  be- 
ginning with  the  purchase  at  the  public  sale, 
and  said  that  courts  will  not  enforce  agreements 
in  fraud  of  the  law,  or  against  public  policy,  is 
true.  That  an  agreement  not  to  bid  at  a 
sheriff's  sale  or  at  an  auction  of  an  executor 
would  be  against  public  policy,  has  been  de- 
cided. The  doctrine  on  this  subject  was 
thoroughly  examined  in  the  case  of  Jones  v. 
Caswell  (3  Johns.  Cas.,  29;  1  McLean's  Rep., 
800,  802;2  McLean'BRep.,  2W.et»eq.;  1  Story's 
Eq.,  290.)  But  this  doctrine  has  no  application 
to  this  case.  To  apply  it  now.'.even  if  there  were 
fraud,  would  be  very  much  like  a  plea  to  an 
action  of  trover  that  the  plaintiff  had  obtained 
the  property  in  question  of  a  stranger  by 
deceitful  practices,  which  would  be  absurd. 
This  suit  is  not  to  enforce  a  contract.  The 
contract  had  been  completed  years  before  the 
matters  charged  against  the  defendants. 

There  is  nothing  corrupt  in  such  an  agree- 
ment as  that  made  by  the  parties  in  the  instance 
stated  in  the  plea.  Nothing  is  more  common 
than  for  several  persons  to  jom  in  a  purchase  of 
lands  or  other  'valuable  property  at  [*374 
auction  sales.  There  was  no  more  harm  in 
forming  the  Port  Lawrence  Company  than 
there  was  in  forming  the  Baum  and  Piatt  com- 
panies. There  was  no  agreement  that  one,  for 
a  certain  price,  should  not  bid  against  Uieotlitu, 
but  that  certain  tracts,  desired  by  both,  should 
be  ^purchased  for  both. 

This  was  a  great  sale  advertised  over  the 
Union, at  which  great  numbers  of  persons  were 
collected  from  different  quarters.  It  was  not 
like  a  neighborhood  sale  of  chattels  by  an 
officer,  and  there  was  no  danger  of  injury  to 
the  government  or  of  the  misleading  of  any 
man  8  confidence.  The  United  States  had  fixed 
a  minimum  price  on  these  lands.  There  was 
strong  competition ;  and  a  price  so  large  was 
given  for  the  lands,  that  the  Port  Lawrence 
Company  were  compelled  to  relinquish  the  she 
of  the  town  to  the  government.  So  the  effect, 
at  any  rate,  was  not  a  cheat  to  the  country. 

It  would  be  a  flagrant  encouragement  of 
fraud  to  say,  that  because  Oliver  and  Piatt  had 
formed  such  a  partnership  for  their  respective 
companies  as  that  in  1817,  Oliver  and  Williams 
(who  bought  of  Oliver  and  thus  came  into  the 
Port  Lawrence  Company)  might  in  1886  cheat 
all  the  others  of  the  company  out  of  their  shares 
in  the  Port  Lawrence  lands. 

It  is  contended  that  Baum  did  remain  & 
trustee  and  agent  for  the  Port  Lawrence  Com- 
pany in  respect  to  Nos.  1  and  2,  after  the  sur- 
render to  the  United  States.as  well  as  in  respect 
to  the  other  property  of  that  company,  and  of 
the  lands  owned  separately  by  the  Baum  Com 
pany  and  by  the  Piatt  Company.  That  be  was 
agent  and  trustee  as  to  all  the  other  lands,  ex 
cept  1  and  2,  is  perfectly  apparent;  and  thai 
Oliver  acted  for  him. that  he  acted  only  through 
Oliver  for  all  the  time, is  just  as  apparent  upon 
this  record.  Baum  never  was  on  these  lands— 
never  was  in  that  region  of  the  county— all 
was  intrusted  to  Oliver.  Some  temporary  busi- 
ness was  done  by  another  Mr.  Oliver.but  under 
the  instruction  and  assistance  of  this  appellant 
The  duty  of  surrendering  the  lots  was  done  by 
Williams,  but  this  was  a  single  act. 
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Oliver  could  not  aland  on  any  better  ground 
than  Baum,  whether  he  knew  what  Baum's 
powers  were  or  not;  or  whether  he  acted  as  the 
sab-agent  of  Baum,  or  merely  as  his  friend  and 
for  bis  accommodation,  or  not.  If  he  acted  as 
a  volunteer,  he  could  claim  nothing  of  Baum 
or  the  company;  but  his  claim  must  be  upon 
the  ground  that  his  acts  were  at  the  instance  of 
one  or  the  other.  He  cannot,  then,  separate 
hiimelf  from  the  character  of  agent.  lie  was 
acting  for  the  company,  not  for  Baum  alone. 
He  stood,  then,  as  the  company's  fiduciary, and 
was  bound  to  know  how  Baum  stood  to  the 
company.  Baum  continued  to  be  the  agent 
and  trustee  for  the  other  lands.  This  is  undeni- 
able. It  is  only  said  his  agency  may  have  ter- 
minated sometime  afterwards.  He  was  just 
a»  much  assent  and  trustee  for  the  lots  1  and  2 
after  the  relinquishment  as  before.  The  inten- 
tion to  reclaim  them  was  manifested  by  his 
375*]  petitions  to  "Congress.  These  petitions 
are  dated  30th  January.  1822;  the  lands  were 
rrlioquished  27th  September,  1821.  In  his  letter 
to  Mr.  Brown  he  says,  "though  the  petition  is 
iHrned  by  myself  only,  still  others  have  an  in- 
terest in  it,  to  wit:  Jacob  Burnet,  William 
alette.  M.  T.  Williams,  J.  R.  Miller,  and  John 
Rowan,  of  Kentucky;  but  for  the  sake  of  con- 
venience, all  the  lands  by  the  company  were 
transferred  to  me;"  and  after  having  referred 
u>  the  argument  in  the  petition  he  says,  it 
will  show  "  the  just  claim  which.  I  think,  I 
and  my  associates  have  on  the  government  for 
redress."  What  was  that  redress?  Why,  that 
Congress  should  allow  them  to  purchase  the 
tots  1  and  2.  so  that  they  might  build  up  the 
town  laid  off  there,  and  in  which  they  had  sold 
lots. 

By  his  associates,  he  meant  to  include  the 
Port  Lawrence  Company;  and  although  he 
does  not  name  them  all  in  this  letter,  he  names 
J.  H.  Piatt  and  M.  Worthington  in  the  post- 
script; showing  that  he  was  not  acting  for  him- 
self and  the  persons  first  named  only. 

In  his  letter  to  Mr.  Brown,  of  the  6th  of 
February.  1823,  he  speaks  of  the  case  on  which 
he  is  petitioning,  as  "a  ruinous  one  to  me  and 
my  associates,  and  has  resulted  so  from  the  acts 
of  Congress  more  than  other  causes;"  and  he 
•ays,  "all  the  tracts  stood  in  my  name,  in  order 
to  render  it  more  convenient  to  sell  and  con- 

The  possession  of  these  lots,  Nos.  1  and  2,on 
which  the  town  was  laid  out,  was  not  by  any 
means  given  up  when  the  surrender  was  made 
of  the  title  to  the  United  States,  but  it  was  held 
by  Baum  until  the  patent  issued  to  Oliver,  as 
far  as  it  appears  in  this  record. 

[Mr.  Ptrile  referred  to  a  great  many  parts  of 
the  record  to  establish  this.] 

The  attachment  in  Michigan  could  give 
Oliver  no  title  for  several  reasons.  1.  No  at- 
tachment, would  lie,  because  a  mere  equity,  un- 
certain in  its  character,  subject,  according  to 
the  statements  of  Oliver,  to  balances  due  to 
Bum,  could  not  be  attached,  and  so  the  court 
bad  not  jurisdiction.  The  old  statutes  of  Penn- 
sylvania are  very  general  on  the  subject  of 
foreign  attachment:  yet  it  has  been  held,  that 
an  attachment  would  not  lie  against  executors 
(2  Dallas,  78);  nor  against  money  collected  by. 
a  sheriff  (1  Dallas,  355).  "  A  claim  resting  in 
damages  and  depending  on  a  possibility  only, 
Howard  8.  U.  8.,  Book  11. 


is  not  attachable  by  foreign  attachment."  "For 
the  same  reason,  foreign  attachment  lies  not  of 
a  claim  in  covenant,  because  it  sounds  merely 
in  damages."  (Serg.  on  Attachment,  76.)  "A 
legacy  cannot  be  attached  in  the  hands  of  the 
executor  by  foreign  attachment,  because  it  is 
uncertain  whether,  after  debts  paid,  the  execu- 
tor may  have  assets  to  discharge  it."  (Serg.  on 
Attachment,  86.)  The  statute  of  1704  of 
Massachusetts  provides,  that  any  creditor  en- 
titled to  an  action  against  his  debtor  "having 
any  goods,  effects,  or  credits  so  intrusted  or  de- 
posited in  the  hands  of  others,"  &c,  may  cause 
not  only  the  goods  and  estate  of  the  debtor  "to 
be  attached  in  hisown  hands  or  possession, &c., 
•but  also  all  his  goods,  effects,  and  [*376 
credits  so  intrusted  and  deposited."  In  the  case 
of  Picquet  v.  8u>an  et  al.  (4  Mason's  Rep. ,  446) 
Mr.  Justice  Story  says:  "It  is  an  extraordinary 
process,  and  from  its  "nature  can  afford  but  a 
very  imperfect  administration  of  rights  and 
remedies  as  to  the  litigant  parties.  Nor,  as  far 
as  my  limited  experience  has  gone,  has  it  enabled 
me  to  say,  that  in  complicated  transactions, 
where  various  and  conflicting  rights  have  been 
brought  forward  for  controversy,  the  result  has 
in  a  general  view  been  such  as  entitled  it  to 
peculiar  public  favor  on  account  of  its  advance- 
ment of  public  justice,"  &c~.  In  7  Mass.  Rep. , 
274,  the  Supreme  Court,  in  exposition  of  this 
statute,  remarks,  that  "pecuniary  legacies  in 
the  bauds  of  an  executor  are  not  goods  or 
effects;  and  it  is  equally  clear, that  in  no  proper 
sense  can  they  be  denominated  credits."  (See, 
also,  1  Pick.  Rep.,  899.)  These  opinions  go  to 
show  how  this  statute  of  Michigan  should  be 
construed. 

2.  But  if  the  court  had  jurisdiction,  this  was 
an  improper  procedure  against  the  Piatt  Com- 
pany. The  debt,  if  any.  was  against  the  Port 
Lawrence  Company,  and  it  was  not  in  the 
power  of  Baum  or  of  Oliver  to  fix  it  on  the 
Piatt  Company  alone.  There  was  no  debt  of 
the  Piatt  Company. 

3.  This  attachment  was  evidently  sued  out 
for  the  purpose  of  getting  hold  of  the  lands;  and 
not  merely  for  the  purpose  of  matting  the  mon- 
ey pretended  to  be  due.  These  lands  were  of 
much  greater  value  at  the  time  of  the  attach- 
ment than  is  pretended.  The  three  sections 
attached  were  valued  at  the  time,  by  the  com- 
missioners appointed  for  the  purpose,  to 
$1,200.  The  sum  pretended  to  be  due  was 
$213.07.  Piatt  and  Oliver  lived  near  each 
other;  Piatt  was  a  man  of  wealth,  at  any  rate 
of  very  competent  means,  and  was  weekly  in 
the  citjr  where  Oliver  lived.  It  was  much  more 
convenient  to  Oliver,  if  he  knew  this  demand 
to  be  just,  to  have  made  his  money  by  coercion, 
or  otherwise,  in  his  own  neighborhood,  than  to 
proceed  in  a  wilderness  and  remote  region — 
hundreds  of  miles  off. 

It  is  a  principle  of  universal  justice,  that  a 
party  shall  not  be  affected  by  the  judgment  of 
a  court  who  has  not  been  party  to  the  suit  in 
which  it  was  made.  Who  was  the  party  that 
was  to  be  warned  to  pay  the  money  due  on  the 
mortgage  by  the  decree  nitit  Not  Baum,  for 
Oliver  would  not  have  received  it  of  him;  but 
the  parties  owing  the  debt,  the  Port  Lawrence 
Company.  Who  was  expected  to  defend  the 
suit?  Not  Baum.  Whose  property  was  to  be 
sold?  The  property  of  the  Port  Lawrence  Com- 
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pany ;  and  to  be  sold  to  their  agent  upon  their 
agent's  suit  I  It  would  be  strange,  inueed,  if 
they  were  not  necessary  parties  in  such  judi- 
cial performances  as  this.  The  doctrine  of  nec- 
essary parties  is  slated  in  so  many  books,  it 
would  fatigue  the  court  to  cite  them.  (See 
Story  on  Eq.  PI.,  187;  4  Peters,  202.) 

Had  a  ihird  person,  ignorant  of  the  rights  of 
377*]  the  company,  purchased  *the  property 
under  this  decree,  be  might  have  held,  just  as 
he  might  have  held  under  a  purchase  from 
Baum  without  notice.  But  Oliver's  purchase 
was  nothing.  The  assignment  from  Baum  aft- 
erwards was  nothing. 

This  purchase  was  on  the  1st  of  September, 
1828,  and  a  few  weeks  before  on  the  12th  of 
August  a  negotiation  was  commenced  with  the 
Michigan  University  by  Oliver,  for  the  ex- 
change of  lots  1  and  2  for  other  lands  in  the 
neighborhood. 

Oliver  says  he  made  the  proposition  for  him- 
self; but  the  records  of  the  University  show 
that  he  made  it  in  behalf  of  "  Baum  and  oth- 
ers." Baum  had  been  struggling  with  the  gov- 
ernment for  these  lots,l  and  2,  forseveral  years, 
and  the  act  of  Congress  passed  for  the  benefit 
of  Baum  and  others  and  not  for  the  benefit  of 
Oliver.  The  government  had  been  made  to  un- 
derstand that  Baum  and  his  associates  had  suf- 
fered great  loss  in  the  purchase  of  the  lots  1  and 
2,  which  they  had  been  compelled  to  relinquish 
after  having  laid  out  a  town,  and  sold  lots,  &c. 
The  deed  from  the  University  to  Oliver  pur- 
ports to  be  made  to  carry  into  effect  the  act  of 
Congress;  and  the  patent  that  issued  to  Oliver 
purports  to  be  issued  "  to  carry  into  effect  the 
intent  of  the  aforesaid  Act  of  the  13th  Janu- 
ary, 1880."  The  application  of  Oliver  to  the 
university  for  the  exchange  in  behalf  of  Martin 
Baum  and  others,  was  calculated  to  delude  the 
members  of  the  Port  Lawrence  Company;  and 
the  act  of  Congress,  purporting  to  be  for  their 
benefit,  and  to  carry  out,  in  substance,  what 
Baum  had  been  asking  of  the  government  for 
eight  years,  was  directly  calculated  to  quiet 
their  anxiety,  and  mislead  them. 

[Mr.  Pirtie  here  referred  to  many  parts  of  the 
evidence  to  show  that  Oliver  had  created  an 
impression  that  he  was  acting  for  Baum  and 
others.] 

Suppose  there  was  no  combination  between 
these  parties,  or  any  of  them,  and  that  the  oth- 
er members  of  the  company  were  not  necessary 
parties  to  the  suit,  yet  Oliver,  according  to  his 
statement,  was  a  mere  volunteer;  he  had  made 
the  payments  to  purchasers,  by  which  his  de- 
mand was  created.because  they  were  his  friends 
and  old  associates,  and  he  had  obtained  the 
mortgage  from  Baum,  with  the  knowledge  that 
Baum  held  the  title  for  a  special  object  only; 
and  how  can  he  be  allowed  to  hold  the  proper- 
ty under  such  circumstances?  The  assignments 
by  Baum  to  him  are  all  of  apiece  with  the  sale 
under  the  decree.  What  court  ever  supported 
a  transfer  by  an  agent  and  trustee,  of  all  the  sub- 
ject of  the  agency  and  trusteeship,  to  bis  friend, 
or  sub-agent,  under  pretense  of  paying  debts? 
The  assignments  were  made  by  Baum  to  enable 
Oliver  to  seize  the  Port  Lawrence  property. 
The  foreclosure  of  the  mortgage  had  been  made 
for  that  purpose.  Thus  the  matter  was  fixed 
up  between  them  to  take  all,  in  and  out  of  Port 
Lawrence,  and  let  the  cestui*  que  trust  lose  all 
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the  money  paid  out  for  all  the  land,  all 
'paid  to  Oliver,  to  Baum,  and  to  every-  [*378 
body  else;  and  a  balance,  the  whole  of  Baum's 
account  rendered,  and  two  thirds  of  Oliver's, 
still  outstanding! 

The  lots  1  and  2  having  been  obtained  with 
the  lands  of  the  Port  Lawrence  Company,  by 
such  means,  and  by  persons  standing  in  the  re- 
lation in  which  Baum  and  Oliver  stood,  and  in 
which  Williams  also  stood,  must  be  held  in 
trust  for  the  Port  Lawrence  Company.  Will- 
iams was  one  of  that  company,  and  was  bound 
to  have  notice  of  the  manner  in  which  Baum 
held,  and  the  relation  in  which  Oliver  stood; 
and  his  denials  amount  to  nothing.  I  need  not 
trouble  this  court  with  reference  to  authority  to 
support  the  general  doctrine,  that  a  fiduciary 
cannot  hold  for  himself  the  subject  purchased 
with  the  funds  intrusted.  There  are  some  quali- 
fications of  the  rule.  But  why  should  there  be 
any  here?  This  is  not  a  case  where  so  much 
money  has  been  laid  out  in  lands  by  one  who 
held  money  in  trust,  either  to  lay  it  out  in 
lands,  or  for  any  other  purpose;  that  money 
has  no  ear-mark,  does  not  make  a  difficulty 
here.  It  is  not  a  case,  either,  where  justice 
cannot  be  rendered  to  the  parties  purchasing 
the  land,  if  anything  further  than  a  specific 
lien  were  given  to  the  land  purchased.  But 
this  is  a  case  where  the  lands  exchanged  have 
been  improperly  obtained,  and  applied  to  the 
exclusive  use  of  parties  standing  in  a  relation 
to  compel  them,  in  good  faith,  to  divide  the 
lands  acquired,  taking  to  themselves  a  sufficient 
compensation.  It  is  not  necessary  that  there 
shall  be  a  direct  violation  of  a  formal  trust,  to 
allow  the  parties,  claiming  to  have  the  benefit 
of  the  purchase,  that  privilege.  (Docker  v. 
Soma,  2  Mylne  &  Keene,  655;  4  Kent's  Com., 
806;  Holt  v.  HoU,  1  Ch.  Ca.,  18;  WtUtgv. 
Walley,  1  Vera.,  484;  Palmer  v.  Toting,  1 
Vera.,  276:  Lane  v.  Dighton,  Ambler,  409; 
1  Bro.  Ch.  Rep.,  232;  2  Bro.  Ch.  Rep.^  287; 
Phillip*  v.  Orammond,  2  Wash.  C.  C.  Ren., 
441;  HoUxidgt  v.  Gillespie,  2  Johns.  Ch.  Rep., 
38.)  This  case  is  very  similar  in  its  principles 
to  the  cases  of  a  renewed  lease,  procured  by  an 
executor  or  guardian,  when  he  shall  be  a  trus- 
tee of  the  new  lease;  and  of  a  surrender  by  one 
partner  and  a  new  lease  taken  to  himself,  where 
his  partners  shall  hold  him  as  a  trustee,  as  in 
some  of  the  cases  just  cited.  The  doctrine 
contended  for  has  been  uniform,  from  the  de- 
cision of  Lord  Keeper  Bridgman,  in  HoU  v. 
HoU,  says  Chancellor  Kent,  to  the  present 
time. 

Mr.  Scott,  on  the  same  side,  for  appellees: 

This  cause  is  brought  before  this  court  by 
appeal  from  a  decree  of  the  Circuit  Court  of 
the  United  Stales,  seventh  circuit,  and  District 
of  Ohio;  and  in  its  discussion  we  shall  assume 
the  following  positions: 

1.  At  the  time  lots  8  and  4  (except  tea 
acres,  part  of  lot  8,  reserved),  and  the  three 
quarter-sections  in  the  bill  named,  were  trans- 
ferred by  William  Oliver  to  the  trustees  of  the 
Michigan  University,  *in  exchange  for  [#379 
lots  1  and  2,  said  Oliver  was  the  trustee,  and 
Robert  Piatt,  the  original  complainant,  and 
others,  the  cestuis  que  trust  of  the  lands  then 
gi  ven  in  exchange  for  lots  1  and  2— of  the 
ten  acres  reserved,  part  of  lot  8;  of  lot  86  (ex- 
cept sixty  acres,  parts  thereof  sold  to  Prentiat 
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and  Tromley);  of  lot  87,  and  the  southeast 
quarter  of  section  8,  of  township  3— all  in  the 
twelve  mile,  reservation,  at  the  foot  of  the 
rapids  of  the  Miami  of  Lake  Erie. 

1  When  Oliver  received  conveyances  from 
the  trustees  of  the  Michigan  University  (and 
(alignments  of  the  original  first  certificates 
from  Baum,  and  obtained  a  patent  therefor)  of 
lots  1  and  2,  in  exchange  for  the  three  quarter- 
sections  of  land  which  belonged  to  the  Piatt 
Company,  and  for  part  of  lot  8  and  lot  4, 
which  belonged  to  the  Port  Lawrence  Com- 
pany, he  became  invested  with  the  legal  title  to 
said  lots  1  and  2,  as  trustee,  In  trust  for  said 
Piatt  and  Port  Lawrence  companies,  from 
whom  the  consideration  given  for  said  lots  1 
and  3  proceeded. 

3.  M.  T.  Williams  is  not  an  innocent  bona 
fdt  purchaser.  He  is  effected  with  notice  at 
and  prior  to  the  respective  periods  in  which  he 
received  conveyances  from  Oliver,  of  portions 
of  the  lands  in  question,  and  therefore  holds 
the  same  as  trustee,  for  the  uses  and  purposes 
originally  designed.  (1  Phillips's  Evidence, 
410,  411;  Comvn's  Digest,  tit.  Evidence,  B.  5; 
Pkmden,  284,  480.  484;  2  Serg.  &  Rawle,  607; 
Gilbert's  Evidence,  87;  1  Balk.,  285;  Marehion- 
a>  tf  Anandale  v.  Harris,  2  Peere  Williams, 
432;  Shelby  v.  Wright,  Willis,  11 ;  Com.  Dig.,  tit. 
Estoppel.  A.  2.) 

4.  Oliver  as  agent,  and  Oliver  and  Williams 
as  trustees,  are  bound  to  account  with  and  pay 
to  the  original  complainant,  Robert  Piatt,  his 
fust  proportion  of  the  money  and  notes  received 
by  them  oa  the  sales  of  lots  in  Port  Lawrence 
and  Toledo,  and  lands  adjacent,  and  to  convey 
to  him  his  just  proportion  of  such  parts 
thereof  as  remain  unsold. 

5.  Oliver  and  Williams  have  no  just  cause 
to  complain  of  the  decree  which  has  been  ren- 
dered against  them  in  the  Circuit  Court,  as 
ample  and  more  than  liberal  justice  has  been 
awarded  to  them,  even  if  their  conduct  in  the 
premises  had  been  entirely  untainted  by  fraud 
or  a  fraudulent  design,  and  they  had  been 
merely  acting  under  an  entirely  innocent  but 
mistaken  view  of  their  legal  rights.  But  it  is 
respectfully  submitted,  that  Robert  Piatt,  the 
beirs  of  Martin  Baum,  and  the  other  defend- 
ants in  interest,  have  just  cause  to  complain  of 
that  decree. 

The  answers  of  all  the  defendants,  except 
Oliver  and  Williams,  to  the  amended  bill  of 
the  original  complainant,  Robert  Piatt,  are  in 
the  nature  of  cross-bills,  and  respectively  ask 
for  similar  relief,  as  respected  him  or  them- 
selves, to  that  prayed  for  by  the  complainant, 
Robert  Piatt. 

It  was  therefore  proper  for  the  court,  in  ren- 
38©*]  dering  the  decree,  to  'adjust  and  settle 
the  interests  and  claims  of  all  the  parties  to  the 
record. 

I.  [Mr.  Scott  related  the  formation  of  the 
Port  Lawrence  Company.] 

The  partnership  thus  formed  was  neither 
universal  nor  general,  but  limited  and  confined 
to  the  objects  set  forth  in  the  instructions,  <fcc. , 
given  to  Oliver,  and  the  facts  to  which  we 
•hall  refer,  from  which  the  rights,  duties,  and 
obligations  of  Baum,  the  trustee,  and  Oliver, 
the  agent,  are  to  be  ascertained. 

It  a  conceded  that  Baum  continued  to  act  as 
trustee  until  his  death.  That  Baum's  powers 
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were  restricted  to  a  general  oversight  of  the 
company's  business,  and  the  execution  of  con- 
veyances of  the  lots  and  lands  when  sold,  we 
also  infer  from  the  following  facts: 

Baum,  in  his  letter  to  Brown,  25th  Decem- 
ber, 1822,  says:  "  For  the  sake  of  convenience, 
all  the  lands,  by  the  company,  were  transferred 
tome."  In  hts  letter  to  the  same,  February 
6th,  1828,  he  also  says:  "  All  the  tracts  stood 
in  my  name,  in  order  to  render  it  more  con- 
venient to  sell  and  convey;"  and  in  his  letter 
to  the  commissioner  of  the  general  land  office, 
July  20th,  1827,  he  says:  "  These  lands,  though 
bought  in  sundry  persons'  names,  were  after- 
wards transferred  to  me  as  agent,  for  the  pur- 
pose of  managing  and  conveying  them  in  case 
of  sales."  All  the  certificates,  for  the  purposes 
aforesaid,  were  assigned  to  Baum. 

Oliver,  as  agent,  with  the  assistance  of 
Schenck,  proceeded  to  lay  out  the  town,  adver- 
tised a  sale  of  lots,  and  sold  a  number  of  lots. 
His  instructions  confined  him  to  the  sale  of  a 
certain  portion  of  the  lots,  fixed  the  terms  of 
sale,  and  required  him  to  give  certificates  of 
purchase,  in  the  nature  of  title  bonds,  for  a 
conveyance  by  Baum,  the  trustee.  He  was  to 
open  an  immediate  correspondence  with  Baum 
relative  to  the  interests  of  the  company,  and 
was  informed  that  any  instructions  he  might 
thereafter  receive  from  Baum,  the  trustee,  were 
to  be  considered  as  coming  directly  from  the 
proprietors  themselves.  This  is  all  shown  by 
his  instructions,  his  bond  to  Baum,  and  power 
of  attorney  from  Baum. 

The  letter  given  by  Baum  to  Oliver,  notify- 
ing him  of  his  appointment,  which  relates  par- 
ticularly to  the  salary  he  was  to  receive,  would 
seem  to  restrict  his  agency  to  one  year;  but  his 
appointment  by  the  company  was  without 
limit  as  to  time.  His  appointment  being  with- 
out limit  as  to  time,  the  law  presumes  a  con- 
tinuance of  his  agency.  (See  Starkie's  Evid. , 
46.  50,  51,  cited.)  Oliver  insists  that  he  never 
acted  as  agent  of  the  Port  Lawrence  Company 
after  his  resignation,  in  May  or  June,  1818. 
But  the  following  facts  and  circumstances 
show  that  his  agency  extended  beyond  that 
period,  and  that  he  still  stands  in  that  relation 
to  the  company. 

[Mr.  Scott  here  referred  to  numerous  parts 
of  the  record.] 

We  thus  deem  the  agency  of  Oliver,  from 
August,  1817,  the  date  of  his  original  appoint- 
ment, down  to  the  20th  June,  1884,  established; 
•the  consequences  resulting  from  which  [*38 1 
agency  will  be  examined  hereafter. 

Oliver  was  one  of  the  original  proprietors  of 
Port  Lawrence;  and,  although  he  may  have 
transferred  his  interest  in  the  company  to  oth- 
ers, in  1818  and  1819.  as  he  alleges  in  his 
answer,  yet  all  the  liabilities  against  said  com- 
pany had  accrued  prior  to  said  transfers. 
These  transfers  did  not  discharge  him  from  the 
liability  to  persons  who  had  claims  growing 
out  of  purchases  made  prior  to  his  transfers, 
which  liabilities  have  not  yet  been  entirely  sat- 
isfied. (See  Collyer  on  Partnerships,  4.- 105; 
and  Story  on  Partnerships,  sec.  858.)  No  set- 
tlement among  the  original  proprietors  or  their 
legal  representatives  or  assignees  has  ever  been 
made;  his  relation,  therefore,  to  the  company, 
as  one  of  the  original  partners,  still  remains, 
and   the   consequences  of   this  relation  will 
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also  be  examined  during  the  progress  of  the 
cause. 

The  pressure  of  the  times  and  other  causes 
rendered  it  indispensably  necessary  for  the 
company  to  avail  themselves  of  the  benefit  of 
the  Act  of  Congress  for  the  relief  of  purchas- 
ers of  the  public  lands  prior  to  the  1st  day  of 
July,  1820,  by  the  relinquishment  of  lots  1  and 
2,  and  the  application  of  the  money  paid 
thereon  to  the  payment  of  the  purchase  money 
of  other  lands  bought  by  them.  The  amount 
paid  on  tracts  1  and  2  was  $4,817,554.  The 
balance  due  on  lots  8,  4,  86,  and  87,  was 
$1,402,861;  and  the  balance  due  by  the  Piatt 
Company,  for  their  five  quarter-sections,  was 
$1,248.  In  order  to  facilitate,  therefore,  the 
application  of  the  moneys  paid  on  said  lots  1 
and  2,  the  original  first  certificates  of  the  pur- 
chase of  said  lots  1,  2,  8,  4,  86,  and  87,  and  the 
five  quarter-sections,  were  all  assigned  to 
Baum. 

M.  T.  Williams,  as  agent,  made  the  relin- 
quishment of  said  tracts  1  and  2,  and  applied 
the  moneys  arising  therefrom  to  the  discharge 
of  the  balances  due  on  the  lands  retained,  Sep- 
tember 27,  182J,  and  the  surplus  remaining 
after  such  payment  was  $949.21,  one  half  of 
which,  viz.,  $474,601,  belonged  to  the  Piatt 
Company.  This  balance,  by  arrangement  be- 
tween the  parties,  was  applied  to  the  payment 
of  lands  which  had  been  purchased  by  the 
Maumee  &  Sandusky  Company,  and  which  was 
to  be  accounted  for  as  part  of  the  Piatt  Com- 

Eany's  portion  of  the  liabilities  of  the  Port 
awrence  Company. 

All  the  defendants,  except  Oliver  and  Will- 
iams, distinctly  admit  that  the  five  quarter- 
sections  were  assigned  to  Baum  for  the  pur- 
poses above  named,  and  that  no  consideration 
moved,  or  was  intended  to  move,  from  Baum 
to  the  -Piatt  Company,  as  an  inducement  to 
said  assignments.  Neither  Oliver  nor  Williams 
deny  that  the  assignments  were  made  for  the 
above  purposes.  The  assignments  being  thus 
made  for  the  above  purposes,  those  purposes 
being  accomplished,  a  trust  resulted  to  the 
Piatt  Company  in  said  five  quarter-sections. 
(See  Jackson  v.  Mill*,  13  Johns.  R,  463;  Boyd 
382*]  v.  Lane,  1  Johns.  *Chan.  K.,  582; 
Wallace  v.  Duffleld,  2  Ser&&  Rawle.  R,  521; 
Foot*  v.  Golden,  8  Johns.  R,  216;  Truttee*  of 
the  Methodist  Episcopal  Church  v.  Jacques,  1 
Johns.  Ch.  R,  450;  Botsford  v.  Burr,  2  Johns. 
Ch.  R,  405;  Huston  v.  Hamilton,  2  Binn.  R, 
887;  Dtg  v.  Beg,  2  P.  Williams,  412.) 

Mr.  Scott  then  referred  to  various  parts  of 
the  record  to  show  that  when  lots  1  and  2  were 
relinquished,  it  was  done  with  an  understand- 
ing and  determination,  among  the  original  pro- 
prietors, to  repurchase  them,  and  go  forward 
with  the  enterprise  of  building  up  a  town ;  and 
then  argued,  from  the  following  propositions, 
that  Oliver  intended  to  defraud  his  associates: 

1.  In  order  to  place  himself  in  a  situation  in 
which  he  might  secure  to  himself  a  part  or  the 
whole  of  the  five  quarter-sections  belonging  to 
the  Piatt  Company,  Oliver  procured  from  M. 
Baum  the  certificate  dated  September,  10, 1822. 

The  giving  of  that  certificate  did  not  fall 
within  the  scope  of  Baum's  authority  as  trus- 
tee.   (See  Story  on  Partnerships,  sec.  111.) 

The  accounts  between  the  partners  could  not 
be  split  up,  as  contemplated  by  that  certificate, 
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so  as  to  render  one  partner  liable  in  his  individ- 
ual capacity  for  claims  against  the  whole  of  the 
partners. 

At  the  time  that  certificate  was  given,  nothing 
was  due  from  the  Piatt  Company  to  the  Port 
Lawrence  Company,  but,  on  the  contrary,  the 
sum  of  $191  was  due  from  the  latter  to  the 
former.  No  suit  at  law  could  be  maintained  by 
Oliver,  the  agent,  for  the  recovery  of  the 
amount  of  said  certificate,  it  being  fraudulent 
and  void ;  and  if  a  just  demand,  it  was  due  from 
the  Port  Lawrence  Company,  and  not  the  Piatt 
Company,  and  a  suit  could  not  be  maintained 
on  it  against  the  Piatt  Company.  (See  Story 
on  Partnerships,  sees.  234,  235,  236,  and  128; 
Jackson  v.  Rawlins,  2  Vernon,  95;  Maddox  v. 
Jackson,  3  Atkins,  406;  Anon.,  2  Freeman,  27.) 

2.  Oliver's  letter  to  R  Piatt,  February  3, 
1828. 

8.  No  demand  for  payment  of  said  certificate 
was  ever  made  upon  the  Piatt  Company,  or  any 
of  its  members;  nor  was  there  ever  any  legal 
proceedings  instituted  against  them  where  they 
resided. 

4.  The  very  fact  of  instituting  legal  proceed- 
ings in  a  foreign  jurisdiction,  against  the  prop- 
erty of  the  Piatt  Company,  at  a  point  situated 
more  than  two  hundred  and  fifty  miles  from  the 
residence  of  any  of  the  members  of  the  Piatt 
Company,  and  which  point  could  only  be 
reached  by  passing  through  a  dense  and  unin- 
habited wilderness,  whilst  most  of  those  mem- 
bers resided  in  the  immediate  neighborhood  of 
Oliver,  furnishes  strong  evidence  of  a  fraud- 
ulent and  ulterior  design  on  the  part  of  Mr. 
Oliver  to  secure  to  himself  the  property  of  the 
Piatt  Company. 

5.  At  October  Term  of  the  County  Court  of 
Monroe  County,  Michigan  Territory.  1825,01iver 
sued  out  a  writ  of  foreign  attachment  on  the 
aforesaid  certificate,  against  Martin  Baum,  Rob 
ert  Piatt,  "George  A.  Worth,  and  Will-  [*38S 
iam  M.  Worthington, survivoisof  Martin  Baum. 
John  H.  Piatt  (deceased),  Robert  Piatt,  George 
A.  Worth,  and  William  M.  Worthington,  late 
joint  partners.  The  manner  in  which  this  at- 
tachment wis  sued  out  would  seem  to  furnish 
conclusive  evidence  of  a  fraudulent  intent 
George  A.  Worth  never  was  a  partner,  nor  had 
any  Interest  in  the  Matt  Company;  nor  were 
Martin  Baum,  John  H.  Piatt  (deceased),  Robert 
Piatt,  George  A.  Worth,  William  M.  Worth- 
ington, late  joint  partners.  The  three  quarter- 
sections  on  which  the  attachment  was  levied  did 
not  belong  to  the  persons  named  in  the  attach- 
ment, but  to  the  representatives  of  John  H. 
Piatt  (deceased),  Robert  Piatt,  Gorham  A.  Worth, 
and  William  M.  Worthington.  This  is  not  like 
the  case  where  process  has  been  served  on  an 
individual  by  a  wrong  name,  in  which  case  be 
has  an  opportunity  of  appearing  in  court  and 
pleading  the  misnomer  in  abatement.  In  at- 
tachment, the  proceedings  being  in  rem,  if  the 
property  on  which  the  attachment  be  levied  be- 
long not  to  the  defendants  named  in  the  writ,  it 
is  respectfully  submitted  that  the  court  has  no 
jurisdiction  in  the  case.  Even  if  the  notice 
which  seems  to  have  been  given  of  the  penden- 
cy of  the  attachment  had  by  accident  reached 
the  members  of  the  Piatt  Company,  they  coukl 
not  have  supposed  that  they  were  the  persons 
intended.  The  plaintiff,  in  all  such  cases,  pro- 
ceeds at  his  peril.     {Kilbourn  v.  WoodmorA,  & 
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Johns.,  Ch.  R,  40;  Fisher  v.  Lane,  8  Wils., 
297;  Phelps  v.  HoUdrk,  1  Dall.,  261;  Kibby  v. 
Rtbbg,  Kirby,  119;  Buchanan  v.  Budc&r,  9 
East,  192;  8.  P.  Robertson  v.  Bx'rs  of  Ward,  8 
Johns.  R.;  and  Ftnton  v.  Garliek,  Ibid.,  152; 
also.  Manuscript  F,  p.  6.) 

At  the  time  of  the  levy,  judgment, and  sale, un- 
der the  attachment,  the  legal  title  to  the  three 
quarter-sections  levied  on  remained  in  the  United 
States;  the  evidence  of  the  equitable  title  was 
rested  in  Baum;  and  the  only  claim  which  the 
Piatt  Company  had  was  a  mere  resulting  trust, 
not  subject  to  be  levied  on  under  attachment 
or  execution;  and,  consequently,  the  whole  pro- 
ceedings under  the  attachment,  the  conveyance 
to  Noble,  and  by  him  to  Oliver,  were  absolutely 
null  and  void.  (Lessee  of  Abraham's  Heirs  v. 
WW  etaL,  6  Ohio  R,  184;  2  Powell  on  Mort- 
age*, p.  457,  A;  Co.  Lit.,  35.  A;  M8.  p.  7. 
«c.  ;and  the  opinion  and  authorities  cited  by  His 
Honor  Judge  McLean,  in  giving  his  opinion  in 
this  case.  pp.  20,  21.) 

Oliver's  title  to  the  three  quarter-sections  pur- 
chased under  the  attachment  was  not  strength- 
ened by  taking  assignments  of  the  original  first 
certificates  of  purchase  from  Baum,  nor  by  the 
attainment  of  patents  under  them;  for  by  hav- 
ing notice  of  the  trust,  he  himself  became  the 
trustee  to  the  Piatt  Company.  (See  Lucas  v. 
Mitchell.  8  Marshall,  244;  MS.  letter  G,  p.  9.) 
The  procuring  an  assignment  of  the  original 
first  certificate  of  purchase  of  the  fourth  quar- 
ter section  from  Baum,  and  obtaining  a  patent 
384*]  under  it,  he  having  notice  of  the  "trust, 
constituted  him  a  trustee  to  the  Piatt  Company 
for  that  quarter-section. 

6.  On  the  27th  day  of  August,  1828,  Oliver 
fraudulently,  and  in  violation  of  the  great  con- 
fidence reposed  in  him  by  Baum,  the  trustee, 
obtained  from  him  a  mortgage  of  all  the  prop- 
erty belonging  to  the  Port  Lawrence  Company. 
This  mortgage  was  obtained  in  order  to  secure 
Oliver  for  his  proportion  of  the  moneys  for  the 
purchase  and  improvements  of  lots  223  and  224, 
in  Port  Lawrence;  the  amount  contracted  to  be 
paid  to  B.  F.  Stickney,  for  lots  and  improve- 
ments in  Port  Lawrence  which  he  surrendered ; 
and  the  amount  charged  for  his  (Oliver's)  serv- 
ices and  expenses  in  settling  with  Stickney, 
and  transacting  other  business  for  the  company, 
to  the  entire  exclusion  of  the  interests  of  Baum, 
and  all  the  other  proprietors  and  creditors  of 
the  Port  Lawrence  Company. 

Baum,  as  trustee,  had  no  authority  to  execute 
the  mortgage,  as  his  powers  were  limited,  from 
his  own  showing,  to  that  of  executing  convey- 
ances for  the  lots  or  lands,  in  case  of  sales  of 
lots  by  the  agent,  Oliver,  or  of  the  lands  by  or- 
der of  the  cestui*  que  trust  themselves.  (Story 
on  Partnerships,  sec.  Ill  and  101,  commencing 
on  p.  146;  and  Manuscript  p.  20,  letter  M.) 
Oliver  could  not  sell  the  lands  to  himself,  and 
it  is  clear  that  no  sale  was  made  to  him  by  the 
catuis  que  trust. 

The  mortgage  is  fraudulent,  as  it  related  to 
Baum,  and  given  to  rid  himself  of  the  impor- 
tunity of  Oliver. 

No  notice  of  the  existence  of  this  mortgage 
seems  ever  to  have  been  given  to  the  members 
of  the  Port  Lawrence  Company  by  Oliver. 

In  October,  1825,  Oliver  filed  his  bill  in  the 
Supreme  Court  of  Michigan  Territory,  sitting 
as  a  court  of  chancery,  against  Baum,  praying 
Howajuj  & 


a  decree  for  payment  of  the  moneys  due  on  said 
mortgage,  by  a  short  day,  to  be  named;  and,  in 
default  thereof,  that  Baum,  and  all  claiming 
under  him,  might  be  forebound  of  and  from  all 
equity  of  redemption,  of,  in,  and  to,  the  mort- 
gage premises,  and  might  deliver  over  to  the 
plaintiff  all  patents,  deeds,  demises,  and  writ- 
ings, whatever,  relating  to  said  premises.  In 
1838,  it  was  decreed  that  the  defendant  redeem 
the  mortgage  premises  by  payment  to  the  com- 
plainant of  |2,305,96  and  costs,  by  the  1st  of 
July  next  thereafter,  or,  in  default  thereof,  that 
the  mortgage  premises  be  sold.  The  mortgage 
premises  were  afterwards  sold  to  Oliver,  by  the 
assistant  register,  for  the  sum  of  $618.56,  and  a 
deed  made  to  Oliver. 

The  proceedings,  decree,  and  sale,  under  the 
mortgage, were  they  valid,  have  not  extinguish- 
ed the  rights  of  the  cestui*  que  trust  of  Baum, 
they  not  having  been  made  parties  to  the  suit. 
(See  4th  section  of  an  Act  of  the  territory  of 
Michigan,  approved  April  12,  1827,  page  204, 
directing  the  mode  of  procedure  in  chancery; 
Gore  v.  Stackpole,  1  Dow.  Par.  R,  1881;  8 
Powell  on  Mortgages,  978  a,  in  note;  Haines  et 
al.  v.  Beach  et  at.,  8  Johns.  Ch.  R.,459;  Draper 
•v.  The  Sari  of  Clarendon,  2  Vera.,  [*385 
517:  Godfrey  v.  OhadweU,  2  Vera.,  601;  Moret 
v.  Westiene,  2  Vera.,  663;  Hobertv.  Abbot,  2  P. 
Wms.,  648;  Tell  v.  Brown,  2  Bro.,  276:  Polk  v. 
Clinton,  12  Ves.,  48,  59;  The  Bis/top  of  Winches- 
ter v.  Beaver,  3  Ves.,  814;  Same  v.  Paine,  11 
Ves.,  19  and  198;  Shannon  v.  Cox,  8  Ch.  R.,  46; 
Needier  v.  DetbU,  1  Ch.  Cases,  299;  Monday  v. 
Monday,  4  Ves.  &  B.,  223;  Calvery  v.  Phelps  et 
al.  6  Madd.,  229;  MS.  letter  H,  p.  9.) 

7.  A  part  of  the  debt,  to  secure  which  the 
mortgage  was  given,  was  due  from  Oliver  him- 
self; only  a  part  of  the  debt  was  at  all  justly 
due  by  the  company,  as  the  rents  of  the  ware- 
house, as  before  stated,  should  have  been  de- 
ducted therefrom. 

If  it  were  not  intended  by  Baum  and  Oliver 
that  the  repurchase  of  lots  1  and  2  should  inure 
to  the  benefit  of  the  Port  Lawrence  Company, 
then  the  following  facts  and  circumstances  fur- 
nish additional  evidence  of  a  fraudulent  inten- 
tion: 

8.  Baum's  letter  to  the  commissioner  of  the 
general  land  office,  dated  January  20,  1827. 

9.  Oliver's  negotiation  with  the  trustees  of 
the  University  of  Michigan  Territory. 

10.  The  several  acts  of  Congress  above  re- 
ferred to,  authorizing  the  exchange  of  lands 
by  the  University  of  Michigan  Territory,  with 
Oliver,  for  lots  1  and  2,  and  the  issuing  of  the 
patent  to  Oliver  for  said  tracts.  (6  Laws  U. 
8.,  550.) 

11.  The  assignments  by  Baum  to  Oliver  of 
the  original  first  certificates  of  purchase  of  the 
mortgage  premises  and  the  four  quarter-sec- 
tions. The  procurement  of  those  assignments 
did  not  better  the  condition  of  Oliver.  (See 
Freeman  v.  Barnes,  and  Dihton  v.  Greenville,  1 
Vent.,  82;  Ibid.,  239,  and  1  Sid.,  460;  Focus  v. 
Salsbury,  Hard.,  400;  Bowles  v.  Stewart,  1 
Sho.  &  Let.,  228;  Keneday  r.  Daily,  Ibid., 
379;  Lord  Portsmouth  v.  Vincent,  cited  in 
lard  Ponjlet  v.  Wardson,  2  Ves.,  476;  Thynne 
v.  Carey,  W.  Jones,  416;  Kennoul  v.  Greetilte, 
1  Ch.  Cos.,  295;  Bovey  v.  Smith,  18th  Dec., 
1676;  Salisbury  v.  Bagot,  Lord  Mot..  MSS.  2, 
Swanst.,  610,  and  MS.  letter  I,  p.  12.)  , 
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12.  The  contract  between  Oliver,  Baum,  and 
Williams. 

13.  The  change  of  the  name  of  the  town  of 
Port  Lawrence,  which  was  established  by  the 
proprietors  in  1817,  to  that  of  Toledo,  in  1885, 
long  subsequent  to  the  death  of  Baum. 

14.  The  sale  of  shares,  and  town  lots,  and 
tracts  of  land,  belonging  to  the  Port  Lawrence 
Company,  in  violation  of  the  trust  and  confi- 
dence reposed  in  him  by  the  proprietors  of  that 
company. 

15.  The  enormous  amount  of  money  reck- 
lessly and  most  injudiciously  expended,  under 
the  plea  of  improvements,  without  the  author- 
ity or  concurrence  of  the  owners,  viz.,  $42,- 
813.41. 

16.  The  pleas  interposed  by  Oliver  and  Will- 
iams, in  order  to  prevent  a  disclosure  of  their 
frauds,  and  to  bar  the  proprietors  from  assert- 
ing their  rights. 

386*]  #17.  After  the  rendition  of  the  inter- 
locutory decree,  when  Oliver  and  Williams 
were  compelled  to  render  an  account,  the 
enormous  and  unconscionable  demands  made 
by  them,  before  the  master,  for  compensation 
for  their  services  in  an  abortive  attempt  to 
wrest  the  property  from  its  rightful  owners,  in 
order  to  swallow  up  the  large  amount  of 
money  in  their  hands  belonging  to  their  cestuis 
que  trust,  furnishes  conclusive  evidence  of 
their  fraudulent  designs. 

We  have  thus  traced  the  course  of  Mr. 
Oliver  from  1817,  the  time  at  which  he  be- 
came a  member  of  the  Port  Lawrence  Com- 
pany, and  was  appointed  the  agent  to  manage 
its  concerns,  and  the  course  of  M.  T.  Williams 
from  1819,  when  he  became  a  proprietor  in 
the  Port  Lawrence  Company,  down  to  a  period 
subsequent  to  the  exchange  of  lands  made  by 
Oliver  with  the  trustees  of  the  University  of 
Michigan  Territory,  for  lots  1  and  2;  and  we 
therefore  respectfully  submit,  that  we  have 
clearly  established  the  position  with  which  we 
set  out,  namely,  "  that  at  the  time  lots  8  and 
4  (except  ten  acres,  part  of  lot  3  reserved)  and 
the  three  quarter-sections,  in  the  bill  named, 
were  transferred  by  William  Oliver  to  the 
trustees  of  the  Michigan  University,  in  ex- 
change for  lots  1  and  2,  said  Oliver  was  the 
trustee,  and  Robert  Piatt  the  original  com- 
plainant, and  others,  the  cestuis  que  trust  of 
the  lands  then  given  in  exchange  for  lots  1  and 
2 — of  the  ten  acres  reserved,  part  of  lot  3 — of 
lots  86  (except  sixty  acres,  parts  thereof  sold  to 
Prentiss  and  Tromley)— -of  lot  87,  and  the 
southeast  quarter  of  section  3,  of  township 
3,  all  in  the  twelve  miles  reservation  at  the  foot 
of  the  rapids  of  the  Miami  of  Lake  Erie. 

At  the  time  of  the  exchange,  the  parties 
stood  related  to  each  other  as  follows:  Oliver 
was  the  trustee  and  the  Piatt  Company  were 
the  cestuis  que  trust  of  the  four  quarter-sec- 
tions, and  Oliver  was  also  the  trustee,  and  the 
Port  Lawrence  Company  were  the  cestuis  que 
trust  of  lots  3,  4,  86, and  87  (except  sixty  acres, 
parts  of  86,  sold  to  Prentiss  and  Tromley). 

II.  When  Oliver  received  conveyances  from 
the  trustees  of  the  Michigan  University  (and 
assignments  of  the  original  first  certificates  from 
Baum,  and  obtained  a  patent  therefor)  of  lota  1 
and  2,  in  exchange  for  the  three  quarter-sec- 
tions of  land  which  belonged  to  the  Piatt 
Company,  and  for  part  of  lota  8  and  4,  which 
ttitt 


belonged  to  the  Port  Lawrence  Company,  be 
became  invested  with  the  legal  title  to  said  lots 
1  and  2,  as  trustee  in  trust  for  said  Piatt  and 
Port  Lawrence  companies,  from  whom  the 
consideration  given  for  said  lots  1  and  8  pro- 
ceeded. 

1.  The  relation  in  which  Oliver  stood  con- 
nected with  the  Port  Lawrence  Company.as  an 
original  proprietor,  partner,  and  agent,  many 
of  the  accounts  and  claims  against  which  re- 
mained unadjusted  and  unsatisfied  at  the  time 
of  the  exchange,  he  could  not,  consistent  with 
the  principles  of  equity,  acquire  property  for 
his  own  use,  the  obtaining  of  which  would  de- 
feat the  very  object  of  the  'original  as-  [*887 
sociation.  (See  Parkhurst  v.  Alexander,  1 
Johns.  Ch.  R.,  894;  Green  v.  Winter,  1  Johns. 
Ch.  R.,  26;  Aversion  v.  Tappan,  5  Johns.  R. 
497;  HaUey  v.  Manlius,  7  Johns.  Ch.  R,  174; 
Mathews  v.  Degaud,  8  Desaus.,  28;  Anderson  v. 
Stark,  Hen.  <fc  Mun.,  245;   Hudson  v.  Hudson, 

5  Munf.,  180;  Moslems  Administrator*.  Back  A 
Brander,  8  Munf. ,  282 ;  Buck  &  Brander  v.  Ovpt- 
land,2  Call.,  218;  Pretest  v.  Gratz,  1  Peters,  878; 
Hart  v.  Tenyke,  2  Johns.  Ch.  R.,  82,  104: 
White  v.  Brown.  2  Car.  Law  R.  429;  EoioeU 
v.  Baker,  4  Johns.  Ch.  R.,  118;  McCkoM- 
ghan  v.  Henderson.  2  Marsh,  829 ;  Van  Borne  r. 
Fonda,  5  Johns.  Ch.  R,  888;  Hotdridge  v.  GO- 
tispee,  2  Johns.  Ch.  R,  80,  252;  Beyden  y. 
Jones,  1  Hawk.,  497;  Conway  v.  Greene,  1  Han. 

6  Johns.  151;  Mathews,  389;  2  Sim.  &  Stu., 
49,  50;  1  Wils.  Ch.  Cases,  1;  10  Ves.,428.  429; 
6  Yes.,  625;  Lucas  v.  MUchel,  3  Marshall.  244; 
Hon.  J.  McLean's  opinion  in  this  case,  and  the 
authorities  cited  by  him,  p.  31 ;  MS.  letter  K, 
p.  3,  and  letter  O,  p.  9.) 

2.  As  the  entire  consideration  given  for  lots 
1  and  2  proceeded  not  from  Oliver,  but  from 
the  Port  Lawrence  and  Piatt  companies,  a 
trust  resulted  to  them  in  the  lands  thus  ac- 
quired with  their  means.  (See  the  authorities 
relating  to  resulting  trusts,  and  trusts  arising 
by  operation  of  law,  hereinbefore  referred  to, 
MS.  letter  D,  p.  2.) 

We  have  now,  we  submit,  demonstrated  the 
original  complainant,  Robert  Piatt's,  right  to 
a  decree  against  Oliver  and  Williams,  for  his 
just  proportion  of  lots  1,2,  86,  87,  of  the  ten 
acres  reserved  in  8,  and  the  one  quarter-sec- 
tion named  in  the  bill  remaining  unsold,  and 
for  his  just  proportion  of  the  moneys,  &c.,  re- 
maining in  their  hands,  arising  from  the  sales 
to  others  of  part  of  the  lots  and  lands  in  ques- 
tion. 

8.  M.  T.  Williams  is  not  an  innocent  bona 
fide  purchaser.  He  is  affected  with  notice  n 
and  prior  to  the  respective  periods  in  which  he 
received  conveyances  from  Oliver,  of  portions 
of  the  lands  in  question,  and  therefore  holds 
the  same  as  trustee,  for  the  uses  and  purposes 
originally  designed.  (1  Phillips's  Evidence, 
410,411;  Com.  Dig.,  tits  Evidence, bk.  5; Plowd.. 
234,  430,  484;  2  Serg.  &  Rawle.  507;  Gilberts 
Evidence,  87;  1  Salk.,  285;  Marchioness  of  A*- 
andalev.  Harris,  2  Peere  Williams,  482;  SMb/ 
v.  Wright,  Willis,  11;  Com.  Dig.,  tit  Estoppel 
A,  2;  MS.  letter  K,  p.  16. 

4.  Oliver  as  agent,  and  Oliver  and  Williams 
as  trustees,  are  bound  to  account  with  and  pay 
to  the  original  complainant,  Robert  Piatt,  his 
just  proportion  of  the  money  and  notes  re- 
ceived by  them  on  the  sale  of  lots  in  Port 
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Lawrence  and  Toledo  and  lands  adjacent,  and 
to  convey  to  him  his  just  proportion  of  the  lots 
remaining  unsold. 

Mr.  Swing,  for  appellants,  in  reply  and  con- 
clusion, divided  his  argument  into   different 
beads,  and  directed  his  attention  chiefly  to  the 
facts  in  the  case. 
388*]    *1.  The  agency  of  Oliver. 

This  commenced  on  14th  August,  1817,  by 
three  papers  of  that  date.  1.  Power  of  attor- 
ney. 8.  Letter  of  instructions.  8.  Letter 
limiting  it  to  one  year. 

The  account  presented  by  Oliver  to  Baum, 
referred  to  in  the  answer,  is  now  a  file  in  the 
cause,  and  is  also  inserted  in  extenso,  in  the 
master's  report.  By  this  it  appears,  taking  the 
date  as  our  guide,  that  Oliver  was  paid  his  sal- 
ary down  to  the  4th  day  of  July.  1818.  To 
this  the  sum  allowed  him  also  conforms.  He 
entered  into  the  service  of  the  company  on  the 
14th  of  August,  1817.  He  was  allowed  a  sal- 
try  of  1 1,200  a  year.  He  was  paid  on  settle- 
ment $1,070,  which  would  be  the  amount  due 
him  on  the  day  the  item  bears  date.  The  same 
paper  shows  a  full  settlement  and  payment  by 
him  of  all  the  funds  in  his  hands,  and  a  bal- 
ance overpaid  by  him  was  placed  to  his  credit 
on  the  private  books  of  Baum,  and  passed  by 
Baum  to  his  own  credit  as  against  the  com- 
pany. All  the  papers  relating  to  this  settle- 
ment, which  are  referred  to  in  the  answer  of  Oli- 
ver, as  delivered  over  to  Baum,  are  found  in 
bundle  A,  of  papers  accompanying  the  master's 
report,  numbered  in  blue  ink  from  374  to  382. 
Among  them  is  an  account  of  Baum  with  the 
Port  Lawrence  Company,  showing  a  final  set- 
tlement with  Oliver,  and  charging  separately 
to  each  of  the  two  companies  whose  union  con- 
stituted the  Port  Lawrence  Company,  its  half 
of  the  amount  found  due  to  Maj.  Oliver,  and 
paid  over  by  them  to  Baum.  On  a  simple 
view  of  these  facts  it  is  difficult  to  perceive 
how  it  can  be  contended  for  a  moment  that  the 
agency  in  which  Oliver  was  engaged  in  1817, 
was  a  perdurable,  continuing  agency.  It  ex- 
pired by  its  express  limitation  at  the  end  of 
one  year — so  says  the  answer  of  Oliver — so  says 
the  letter  of  Baum,  accompanying  the  power. 
The  answer  states  that  before  the  year  expired, 
in  the  beginning  of  July,  1818,  the  agency  was 
eaded  by  mutual  consent,  the  accounts  of  the 
■fancy  closed,  and  all  the  papers  relative  there- 
to surrendered.  The  file  above  referred  to,  from 
Nos.  874  to  382  (original  papers)  shows  conclu- 
sively the  same  fact.   (See  Story's  Agency,  499.) 

There  was  no  agency  on  the  part  of  Oliver 
from  July  4,  1817.  until  after  the  relinquish- 
ment in  September,  1821,  and  this  will  be  con- 
aidared  under  the  seventh  head. 
,  %  Oliver  a  partner. 

It  la  eaid  by  the  other  side  that  he  was  a 
prtawr.  But  he  sold  out  his  shares  in  1818 
es4 1819,  and  both  his  vendees  were  acknowl- 
4a\piaw  partners.  .  At  the  time  of  these  sales, 
^partnership  was  not  indebted.  It  Is  true 
fcMWfld  not  have  exonerated  himself  from  lia- 
Wbrto  those  persons  to  whom  lots  had  been 
flMk  He)  was  bound,  to  make  his  contract  with 
But  he  was  not  a  party  to  the  re- 

tin  1881,  and  it  mav  be  doubted 

^bB  would  have  been  liaSle  in  equity, 

r  partners,  for  a  debt  created  by  the 

The  fund*  obtained  by  it 


from  the  "United  States  were  applied  [*389 
to  the  payment  for  other  lands,  instead  of  go- 
ing to  cancel  the  obligations  outstanding  to  pur- 
chasers of  lots. 

3.  The  nature  of  the  partnership  and  the 
powers  of  Baum  to  and  at  the  time  of  the  re- 
linquishment. 

The  company  was  a  quasi  corporation,  rep- 
resented by  a  head  or  committee.  The  books 
are  full  of  such  cases.  When  these  associations 
are  legal,  they  are  recognized  both  at  law  and 
in  equity.  One  is  called  in  Vesey  the  "  fruit 
club,"  and  the  court  said  that  it  was  sufficient 
to  make  the  "  committee "  parties,  and  not 
necessary  to  include  all  the  members  of  the 
club.  So  in  the  Covent  Garden  case.  Baum 
had  all  the  title,  and  in  consequence  of  his  own 
extensive  powers,  granted  a  power  to  Oliver. 
We  must  judge  of  Baum's  powers  by  his  acts. 
The  certificates  were  held  by  him.  It  is  said 
that  this  power  ceased  when  1  and  2  were  re- 
linquished. But  at  that  time  a  large  debt  ex- 
isted. Seventy-nine  covenants  of  Baum  were 
all  broken,  and  a  debt  of  more  than  $4,000 
created  at  the  instant  of  relinquishment.  The 
avails,  amounting  to  $4,817.65,  were  applied  to 
other  lands,  and  those  lands  ought  to  have  been 
placed  in  the  hands  of  Baum  as  a  security  for 
bis  liabilities.  The  partnership  was  not  over; 
the  debts  had  to  be  paid.  The  bill  says  that 
Baum  had  no  power  to  sell,  but  the  answer  as- 
serts that  he  had,  and  this  is  confirmed  by  the 
evidence.  In  1821,  at  the  relinquishment, 
Baum  had  the  title.  All  covenants  were  made 
by  him  in  his  own  name,  or  by  Oliver  in  the 
name  of  Baum;  and  these  covenants,  such  as 
the  sale  to  Tromley  and  Prentiss,  were  acqui- 
esced in.  He  was  liable  for  all  the  improve- 
ments on  1  and  2,  and  it  was  natural  that  the 
certificates  for  the  lands  which  had  been  fully 
paid  for,  should  be  placed  in  his  hands.  The 
court  below  say  that  no  debts  existed;  but 
this  is  an  error.  It  is  said  that  the  defendants 
(except  Oliver)  admit  that  the  transfer  of  the 
certificates  was  made  to  Baum  only  to  enable 
him  to  perfect  the  title.  This  is  admitted  by 
one  of  the  nominal  defendants,  but  the  active 
prosecutor,  who  has  admitted  $100,000  into  his 
own  pocket.  It  does  not  bind  us.  There  was 
no  necessity  for  such  a  transfer  to  enable  Baum 
to  complete  the  title  (for  the  script  was  receiv- 
able for  any  lands  within  the  district),  without 
reference  to  their  being  owned  by  the  same 
man  who  held  the  script.  The  only  good  rea- 
son that  can  be  given  is,  that  it  was  done  to  se- 
cure Baum.  This  claim  was  not  made  until  he 
died.    How  does  it  happen  that  the  title  to  the 

?uarter-sections  was  suffered  to  remain  in  Baum 
or  fourteen  years,  unless  it  had  been  placed  in 
his  hands  as  security.  Equity  would  have  kept 
it  there,  if  an  effort  had  been  made  to  take  it 
away.  The  security  was  scarcely  sufficient, 
because  the  lands  had  been  bought  at  $'3.  and 
the  price  of  lands  reduced  to  $1.25  per  acre. 
The  interpretation  which  must  be  given  to  these 
acts  of  the  parties  concerned  is,  "we  mean  to 
pay  you,  but  if  we  do  not,  there  is  an  adequate 
fund" ;  of  course,  the  property  *  was  sub-  [*390 
ject  to  sale  by  Baum  to  pay  debts,  and  he  had 
a  right  to  pay  a  debt  due  to  himself  as  well  as 
one  due  to  another  person. 

4.  Fraudulent  combination  between  Baum 
and  Oliver. 
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It  is  charged  that  as  early  as  1821  there  was 
a  plan  laid  by  these  two  men  to  defraud  the 
other  members  of  the  Port  Lawrence  Company 
of  this  property;  and  that  such  combination 
was  carried  on  for  six  succeeding  years,  until 
1828,  when,  at  last,  they  got  possession  in  the 
name  of  Oliver  by  virtue  of  a  sale  in  chancery. 

The  cost  of  these  tracts  at  the  sale  in  1817 
was  less  than  $1,800;  their  value  from  1822  to 
1828  was  less  than  $1,000.  It  is  taxing  the 
credulity  of  men  greatly  indeed  to  ask  them  to 
believe,  that  for  the  possession  of  wild  land 
such  as  this,  so  remote  from  his  residence  and 
so  little  attractive  as  it  then  was,  Baum  would 
combine  with  Oliver  or  anyone  else,  and  by  a 
long  train  of  artifice  and  fraud,  continued  and 
practiced  for  a  series  of  years,  pursue  this  as 
the  great  and  absorbing  object  of  his  life. 

But  if  the  motive  were  adequate,  and  the 
supposition  not  contradicted  by  probability, 
the  evidence  in  the  case  wholly  repels  such  a 
conclusion. 

Baum  was  not  the  man  who  would  engage 
in  such  a  dishonest  combination.  He  was  not 
in  a  condition  to  do  it,  if  he  had  been  base  enough 
for  the  purpose.  His  state  of  mind  at  the  time 
was  such  as  wholly  precludes  the  idea.  On 
these  points  there  is  abundant  evidence,  to  some 
of  which  1  will  refer. 

[Mr.  Ewing  here  referred  to  various  parts  of 
the  record.]  It  appears,  then,  that  there  were 
seventy-nine  outstanding  covenants  by  Baum. 
some  as  small  as  $15,  some  as  large  as  $1,000, 
but  all  vexatious.  He  was  the  only  person 
troubled  about  them,  and  had  been,  during  all 
his  previous  life,  a  nervously  punctual  man. 
Some  of  the  witnesses  say,  "  they  feared  for 
his  intellect."  In  this  condition  he  applied  to 
Oliver,  a  young  man  whom  he  had  taken  by 
the  hand  and  who  was  familiar  with  the  sub 
ject.  The  first  measure  of  relief  was  to  buy 
up  the  small  vexatious  claims.  Ten  were 
bought  up  for  $281.  The  people  there  all 
knew  Oliver — he  had  been  out  in  the  north- 
western campaign.  Baum  paid  these  claims: 
that  is  the  fraud ;  and  paid  them  through  Oliver : 
that  is  the  combination.  Was  it  wrong  in 
Oliver  to  do  this?  His  conduct  is  consistent 
with  the  best  as  well  as  with  the  worst  motives. 
Baum  is  now  dead,  and  his  son-in-law,  to  whom 
his  papers  descended,  now  comes  here  to  fasten 
fraud  upon  him.  He  wished  to  refund  the 
money  which  Oliver  had  thus  advanced,  but 
not  being  able  to  do  so,  gave  him  a  certificate, 
acknowledging  the  debt. 

5.  The  certificate  of  $218.07. 

The  complainant,  for  the  purpose  of  making 
out  a  case  of  fraudulent  concealment  and  sin- 
ister purpose  upon  the  part  of  Major  Oliver, 
avers,  that  though  he,  the  complainant,  lives, 
and  lived  at  that  time,  on  the  Ohio  River, 
within  forty  miles  of  Cincinnati,  and  was 
391*1  weekly  *in  the  city,  where  Baum  and 
the  defendant  resided,  he  never  knew  anything 
of  the  alleged  indebtedness,  until  he  received  a 
letter  from  Major  Oliver,  sometime  in  1823; 
and  that  this  was  all  the  knowledge  he  had  up- 
on the  subject,  for  the  order  never  was  pre- 
sented to  him  to  be  paid  or  rejected,  until  suit 
was  brought  upon  it,  in  attachment,  in  Michi- 
gan. 

In  reply  to  these  allegations,  the  defendant. 
Oliver,  answers,  and  "denies  that  there  was 
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any  fraud  or  unfairness  in  said  certificate  for 
$218.07,  dated  September  10th,  1822,  mention- 
ed in  the  bill;  and  he  says  that  the  same  was 
justly  due  to  him  from  the  Piatt  Company,  for 
one  half  the  amount  previously  advanced  by 
bim,  at  the  request  of  Baum,  to  re-imburse 
purchasers  of  lots  in  Port  Lawrence,  for  which 
an  account  was  rendered  to  said  Baum  at  the 
time,  with  the  vouchers  therefor.  This  de- 
fendant has  not  in  his  possession  the  means  of 
restating  that  account,  but  believes  that  the  ex- 
hibit Q,  attached  to  complainant's  bill,  contains 
a  true  statement  of  that  matter,  and  that  the 
item  of  $426.14  on  the  debit  side  of  that  ac- 
count shows  the  lots  for  the  refunding  the  pur- 
chase money  of  whicli  said  certificate  was  giv- 
en in  part,  being  the  half  thereof,  due  from 
said  Piatt  Company;  and  that  said  defendant 
repeatedly,  at  different  times,  in  1822  and  after- 
wards, requested  said  complainant  to  refund  to 
him  the  amountof  said  certificate,  which  the  said 
complainant  always  avoided  or  refused  to  do; 
and  this  respondent  distinctly  told  the  com- 
plainant that  he  would  attach  said  quarter- 
section  to  satisfy  said  debt  unless  it  was  other- 
wise paid;  and  defendant  repeatedly  requested 
payment  of  the  same  both  before  and  after  his 
letter  to  complainant  of  February  8d,  1823,  re- 
ferred to  in  the  bill,  and  even  offered  to  sur- 
render up  or  release  to  said  complainant  said 
land  after  he  had  acquired  the  title,  if  said 
complainant  would  pay  said  debt  of  defend- 
ant.* 

This  statement  in  the  answer  is  responsive  to 
the  bill,  and  therefore  evidence  in  the  case:  it 
shows  an  early  and  repeated  request  on  the 
part  of  Major  Oliver  to  the  complainant  to  pay 
him  in  behalf  of  his  company  what  was  justly 
due  to  him.  It  shows  that  the  complainant 
evaded  or  gjanced  off  every  attempt  on  the 
part  of  this  creditor  to  converse  with  him  about 
the  matter,  until  at  last  Oliver  felt  it  was  neces- 
sary to  act,  or  submit  to  the  loss  of  what  be 
had  advanced.  He,  therefore,  on  the  8d  of 
February,  1828,  five  months  after  the  date  of 
the  certificate,  inclosed  a  letter  to  the  com- 
plainant, in  which  he  states  to  him  the  reason* 
why  he  incurred  the  liability,  and  the  fact  that 
the  one  half  due  by  the  Baum  Company  bud 
been  paid  him.  It  is  obvious  from  the  letter 
that  he  recognizes  the  complainant,  since  the 
death  of  J.  H.  Piatt,  as  the  head  of  the  Piatt 
Company,  and  he  requests  him  to  use  his  in 
flence  with  the  administrators  of  John  U. 
Piatt  to  pay  their  proportion,  and  advise  bim 
of  the  names  of  the  members  of  the  Piatt 
Company  as  then  existing,  and  their  several 
interests. 

*In  the  argument  in  the  court  below.  [*39S 
we  thought  this  account  could  not  be  re  opened, 
for  examination.  It  was  a  statement  of  a  part 
nersbip  account  by  the  acting  partner,  com- 
municated to  all  concerned,  and  acquiesced  in 
by  them  for  twelve  years;  especially  after  the 
trustee  was  dead,  and  bin  papers  were  in  tbe 
hands  of  an  interested  party ;  and  more  espe- 
cially, that  those  who  claimed  collaterally,  wbo 
had  no  custody  of  these  accounts  or  power 
over  them,  ought  not  to  be  called  upon,  under 
such  circumxtunces,  to  vouch  the  account  or 
forfeit  their  right.  We  thought  that,  explained 
or  unexplained,  the  account  was  binding  on 
the  parties,  so  far  as  thiid  persona  were  con 
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cerned.  The  learned  judge  held  otherwise, 
and  this  error,  as  we  respectfully  contend  it  is, 
combined  with  important  mistakes  in  point  of 
fact,  lies  at  the  foundation  of  the  decision 
Wow.  [Mr.  Ewing  here  went  into  an  elab- 
orate examination  of  the  record  for  the  purpose 
of  showing  that  the  account  was  correct.] 

6.  The  mortgage. 

In  the  month  of  August,  1828,  Oliver  stated 
an  account  of  payments  made  by  himself  and 
Bsom  for  lots  228  and  224.  and  also  an  exact 
account,  confirmed  by  original  vouchers,  of 
til  the  expenditures  in  improving  the  lots.  He 
credits  Baum  with  one  half  the  expenses, borne 
bj  himself,  for  which  he  had  from  time  to 
time  advanced  money  to  Oliver.  He  charges 
»Jso  what  he  had  paid  to  Benjamin  F.  8tickney 
for  his  advances  and  improvements  upon  his 
lot.  as  compromised  pending  his  suit,  and  the 
»holc  account,  amounting  to  $1,835.47,  was 
presented  to  Baum  for  liquidation.  Baum, 
being  without  funds  of  the  company,  and 
owing  to  his  own  pecuniary  embarrassments, 
which  then  pressed  heavily  upom  him,  unable 
himself  to  advance  anything,  mortgaged  the 
property  of  the  company  which  remained  in 
his  hands  to  Oliver,  and  by  his  circular  of 
January  31sl,  1824,  informed  the  individual 
members  of  the  company  of  what  he  had  done 
and  the  state  of  their  indebtedness,  and  ear- 
nestly solicited  them  to  make  some  provision  or 
put  it  in  his  power  to  provide  for  the  payment, 
so  that  the  property  might  be  made  available 
to  cover  their  liabilities,  which,  he  assures 
'hem,  is  th*  most  that  can  possibly  be  expect- 
ed. The  other  members  of  the  company,  who 
tad  placed  Baum  in  the  front  of  difficulty  and 
trouble,  turned  a  deaf  ear  to  his  suggestions 
and  remonstrances;  they  did  not  even  deign  to 
answer  his  letter.  The  complainant,  who  re- 
tided  but  forty  miles  from  Cincinnati,  and  who 
■as  in  the  city  weekly,  did  not  even  call  to 
examine  the  account,  to  inquire  into  the  state 
of  affairs,  or  speak  a  single  word  of  cheering 
or  encouragement  to  his  partner  and  agent, 
who  was  left  to  bear,  himself,  their  accumu- 
lated burden  of  misfortune  and  loss. 

it  seems  to  me  that  there  was  openness  and 
publicity  enough  upon  the  part  of  Baum  in 
this  and  all  his  other  acts  to  secure  even  a  man 
of  doubtful  character  from  the  imputation  of 
fraud,  design,  or  concealment.  And  in  the 
one  of  the  mortgage  he  had  magnanimously 
393*  J  'cast  out  of  the  account  all  that  applied 
to  himself — his  own  payments  to  the  company 
for  the  lots — his  expenditures  on  their  improve- 
ment, and  contented  himself  as  well  as  be 
'tmkt  to  suffer  (he  loss,  so  that  those  who  had 
'rasted  to  him,  and  relied  upon  his  good  faith, 
'brnikl  come  by  no  injury. 

Proceedings  upon  this  mortgage  were  not 
lommcnced  by  Oliver  until  about  twelve 
months  after  the  money  fell  due.  In  the  mean 
time,  he  avers  in  his  answer,  which,  though 
responsive  to  no  special  allegation,  is  clearly 
■o  to  the  general  scope  and  tenor  of  the  bill, 
that  he  used  every  effort  to  collect  this  money 
of  the  parties,  and  especially,  that  he  repeated- 
ly applied  for  that  purpose  to  the  complainant. 
I  do  not,  however,  conceive  this  to  be  a  matter 
of  great  importance.  The  indisputable  fact  is 
•town  by  the  letter  of  Baum  to  all  the  part- 
ner*, in  1824,  that  they  all  knew  that  such 
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mortgage  had  been  given  to  pay  the  debts  of 
the  company,  and  that,  if  the  money  were  not 

Caid,  the  property  would  be  proceeded  against 
y  the  mortgagee  in  due  course  of  law.  There 
is,  therefore,  no  ground  to  complain  of  secrecy 
or  concealment,  and  the  question  arises  solely 
upon  the  legality  of  the  transfer,  including  the 
execution  of  the  mortgage,  the  proceedings  in 
chancery  under  it,  the  decree,  the  purchase, 
and  the  final  assignment  of  the  certificates  by 
Baum  to  Oliver  after  the  sale.  These  are 
questions  of  great  importance,  and  merit  a 
careful  consideration. 

The  right  of  Baum  to  sell  and  convey  rests 
on  two  grounds: 

1st.  Because  the  property  was  personalty  in 
his  hands  as  acting  partner. 

2d.  As  trustee  of  the  real  estate  vested  in  him 
for  the  payment  of  debts. 

1st.  It  was  personalty. 

It  is  objected,  that  the  land  in  this  case  can- 
not be  considered  as  personalty,  on  the  author- 
ity of  the  case  where  land  connected  with  a 
factory  was  drawn  into  question.  But  there 
the  land  was  not  the  subject  matter  of  the 
trade.  Portions  of  the  freehold  in  a  mine 
have  been  severed  and  sold.  It  is  true,  that  in 
the  case  before  us  there  was  no  authority  to  re- 
invest; but  in  principle,  why  should  this 
make  a  difference?  The  land  here  was  bought 
to  sell  again,  and  partnership  debts  were  con- 
tracted. What  good  reason  can  be  given  why 
it  should  not  vest  in  the  acting  partner  in  the 
same  manner  as  goods? 

2d.  But  Baum  was  a  trustee. 

Having  the  title  in  himself  without  any  ex- 
pressed restriction,  he  is  presumed  to  hold  It  for 
all  the  purposes  to  which  equity  would  apply  It, 
and  his  act  was  confirmed  by  acquiescence  in 
the  sales  to  Prentiss  and  Tromley,  and  in  this 
mortgage  for  twelve  years.  It  is  objected  that 
an  unreasonable  amount  of  property  was  mort- 
gaged. But  the  debt  was  $1,885.47,  and  the 
first  cost  of  the  tracts  mortgaged  "was  [*394 
$1,679.14,  and  their  value  had  been  reduced 
by  the  act  of  Congress  reducing  the  price  of 
public  lands,  to  $1,049.14;  estimated  in  pro- 
portion. It  was  the  duty  of  Baum  to  audit 
accounts  and  to  sell  and  convey  property  to 
pay  debts.  A  mortgage  by  him,  and  a  decree 
of  foreclosure  against  him,  are  equivalent  to 
his  deed  of  bargain  and  sale.  We  hold  that 
the  sale  under  the  mortgage  gave  to  Oliver  all 
the  title  of  Baum,  and  a  right  to  a  patent.  But 
if  not,  if  there  be  anything  irregular  or  imper- 
fect in  the  pursuit  of  our  right,  "it  is  cured  by 
the  assignment  of  the  certificates  and  the 
patent.  How  stands  the  case?  Oliver  has  the 
legal  title,  and  he  is  called  upon  to  surrender 
it.  He  has  got  it  in  payment  of  a  debt,  fairly, 
from  a  person  having  power  to  settle  the  debt 
and  convey  the  land.  But  this  trustee,  so  em- 
powered, took  two  steps  instead  of  one.  He 
first  mortgaged,  then  assigned.  In  law,  his 
mere  assignment  is  good  enough.  Can  this 
difficulty  as  to  mode  affect  us  in  equity?  There 
is  no  reason  why  this  legal  title,  so  acquired, 
should  be  now  disturbed.  The  complainant 
had  full  notice  of  the  mortgage,  and  of  the  suit 
thereon.  He  stood  by;  suffered  the  suit  upon 
the  mortgage  to  proceed  without  coming  in 
and  making  himself  a  party,  as  he  might  have 
done;   suffered  the  sale  to  be  made  without 
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objection;  the  certificates  to  be  assigned  and 
the  patent  to  issue;  suffered  Oliver  to  enter 
upon  the  property,  expend  his  time,  and  talents, 
and  money  upon  it;  and  we  now  claim  that  it 
is  too  late  for  him  to  go  into  chancery.  (8 
Vesey,  170.) 

The  complainant  should  have  made  his  elec- 
tion without  waiting  for  future  developments. 
It  is  not  a  statutory  bar  that  interposes,  but 
acquiescence. 

[Mr.  Swing  here  went  into  calculations  to 
show  the  value  of  the  property  then,  and  until 
1882.] 

Up  to  the  issuing  of  the  patents  in  1880,  the 
value  of  the  property  did  not  change.  Sup- 
pose this  bill  had  been  filed  in  1882.  No  chan- 
cellor could  have  acted  on  the  future  use  which 
Oliver  might  make  of  the  property.  But  that 
further  use,  and  the  enhanced  value  of  the 
property,  blends  itself  everywhere  with  the 
opinion  of  the  court  below,  and  is  made  to  give 
a  character  to  past  transactions. 

1st.  There  is  an  impression  that  the  tracts 
purchased  under  the  mortgage  and  the  attach- 
ment were  of  great  value ;  t>ut,  according  to  the 
evidence,  the  whole  property,  at  any  time  from 
1822  to  1830,  was  not  worth,  in  cash,  (1.200. 

2d.  In  making  Oliver's  exchange  with  the 
Michigan  University  re-act  upon  and  affect  his 
purchase  of  the  other  tracts. 

8d.  It  fixes  upon  Oliver  a  knowledge  of  the 
contingent  future.  The  bill  to  foreclose  and 
the  attachment  were  in  1825,  and  it  is  supposed 
that  Oliver's  design  in  acquiring  the  other  tracts 
was  to  repossess  1  and  2;  but  at  that  time  1  and 
2  belonged  to  the  United  States,  and  there  was 
no  prospect  that  anything  but  money  would 
395*]  "ever  purchase  them.  The  University 
did  not  select  until  June  25th,  1827. 

7.  Oliver's  agency  after  the  relinquishment. 
At  Baum's  request  he  paid  with  his  own 

money  debts  of  the  Port  Lawrence  Company; 
and  the  vouchers  show  great  accuracy  and  strict 
justice.  Did  this  disable  him  from  recovering 
the  money  so  paid? 

8.  Agreement  to  repurchase. 

The  evidence  shows  an  intention  on  the  part 
of  Baum  to  repurchase,  but  there  was  no  con- 
tract or  understanding  to  that  effect.  Nor  does 
any  evidence  show  how  he  proposed  to  carry 
out  his  design,  whether  with  his  own  money 
or  a  fund  raised  by  contribution. 

9.  Suppose  Baum  had  purchased  and  paid 
his  money,  would  the  members  of  the  Port 
Lawrence  Company  have  been  bound  to  con- 
tribute; or  would  any  trust  have  resulted  to 
them;  or  if  Piatt  had  made  the  purchase,  could 
Baum  have  held  any  part  of  the  property? 
Neither  of  the  parties  ought  to  have  purchased 
for  the  benefit  of  their  old  partners.  There 
would  have  been  absent  persons,  insolvent  es- 
tates, infants,  feme*  covert,  all  to  unite  in  the 
expenses  and  incur  the  hazard  of  what  counsel 
would  have  called  a  reckless  and  extravagant 
expenditure  to  build  up  a  city.  The  purchase 
required  capacity,  consent,  contribution,  and 
also  situation  and  ability,  to  join  in  its  manage- 
ment. The  negotiation  with  the  United  States 
entirely  failed. 

10.  The  exchange  for  1  and  2,  and  resulting 
trust. 

It  is  contended  that  a  trust  results  to  the  Port 
Lawrence  Company  on  two  (rounds: 
6*0 


1st.  That  the  purchase  was  for  Baum  and 
his  associates,  who  were  the  Port  Lawrence 
Company.  This  is  charged  in  the  bill  and  de- 
nied in  the  answer;  and  the  record  shows  that 
Oliver  is  sometimes  spoken  of,  in  the  records 
of  the  university,  as  acting  for  himself,  and 
sometimes  for  others.  It  was  probably  an  error 
of  Mr.  Wing,  and  corrected  by  Oliver  as  soon 
as  discovered. 

2d.  That  a  trust  resulted,  because  the  sale  on 
the  attachment  passed  no  title  to  Oliver,  and 
therefore  the  quarter-sections  still  belonged  to 
the  Piatt  Company ;  and  because  the  sale  under 
the  mortgage  passed  no  title  except  that  of 
Baum  himself,  therefore,  with  that  exception, 
the  tracts  8  and  4  belonged  to  the  Port  Law- 
rence Company;  and  that  Oliver  having  ex- 
changed 8  and  4  and  the  quarter-sections  for  1 
and  2,  a  trust  results  therein  to  the  Port  Law- 
rence Company,  and  to  the  Piatt  Company. 

But  a  member  of  the  Port  Lawrence  Com- 
pany has  joined  with  a  member  of  the  Piatt 
Company,  and  filed  this  bill.  That  the  part- 
ners in  the  different  companies  happen  to  be 
the  same  individuals,  does  not  help  the  case;  it 
is  a  joinder  of  different  claims  in  the  same  bill, 
which  becomes  multifarious.  If  so,  the  diffi- 
culty lies  deeper  than  mere  pleading;  for  with- 
out such  joinder  the  party  cannot  *pre-  [*306 
sent  this  multifarious  case.  No  such  case  has 
ever  been  sustained.  If  there  had  been  an 
agreement  between  these  two  companies  that 
their  land  should  be  so  exchanged,  and  they  had 
vested  the  title  in  Oliver  for  the  purpose,  the 
bill  would  lie.  But  there  was  no  such  agree- 
ment, and  no  trust  assumed  on  the  part  of  Oli- 
ver. He  purchased  the  two  tracts  of  land  at  judi- 
cial sales,  was  in  possession,  claimed  title,  and 
made  the  exchange  for  himself.  The  books, 
we  believe,  show  no  case  in  which  the  separate 
funds  of  several  individuals  can  be  followed  in- 
to a  joint  investment,  so  as  to  raise  a  trust  in 
the  property.  [See  the  authorities  referred  to 
by  Mr.  Stanberry.] 

The  vast  enhancement  of  the  value  of  the 
fund  with  which  1  and  2  were  purchased,  by 
applying  to  it  the  labor  and  skill  of  Oliver  and 
Williams;  the  time,  and  efforts,  and  skill  of 
Oliver,  in  bringing  about  the  exchange,  should 
be  considered  as  a  fund  which  helped  to  pay 
for  1  and  2  as  fully  as  bo  much  cash.  The 
property  has  thus  been  made  to  be  worth  more 
than  an  hundred  fold  as  much  as  it  was  at  the 
time  of  the  exchange.  And  this  is  all  to  be  re- 
stored if  the  court  hold  both,  or  either  of  the 
parties  claiming,  to  be  entitled  to  it. 

11.  Estoppel. 

Baum  conveyed  the  lands  included  in  the 
mortgage  to  Oliver,  with  covenants  of  warranty. 
Assets  descended  to  his  heirs,  who  are  estopped. 
(Co.  Litt.,  325.) 

12.  Williams  is  a  bona  fide  purchaser  with- 
out notice. 

[See  this  bead  discussed  at  the  conclusion  of 
Mr.  Stanberry't  argument.] 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  the  case  of  an  appeal  from  the  decree 
of  the  Circuit  Court  of  the  District  of  Ohio, 
sitting  in  equity,  rendered  in  favor  of  the 
original  plaintiff,  and  it  is  brought  to  this  court 
by  the  original  defendants,  who  are  now  tbs 
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appellants.  The  record  is  exceedingly  volum- 
motu,and  the  facte  and  proceedings  complicated 
and  perplexed  by  a  variety  of  details.  A  gen- 
eral outline  of  the  leading  facts  is  given  in  tbe 
printed  opinion  of  the  court  below,  with  which 
we  have  been  favored :  and  those  facts  cannot 
be  more  succinctly  stated  than  they  are  in  that 
summary.  We  shall  therefore  avail  ourselves 
of  it  upon  the  present  occasion.  It  is  as  fol- 
lows: "In  the  summer  of  1817.  the  complain- 
ant, in  connection  with  John  H.  Piatt,  William 
M.  Worthington,  and  Gorham  A.  Worth,  form- 
ed an  association  to  purchase  lands  of  tbe 
Coiled  States,  at  a  public  sale,  which  was 
tartly  to  take  place  at  Wooster,  in  this  State; 
tod  the  complainant  was  appointed  the  agent 
of  the  company,  to  attend  the  sale  for  that 
purpose. 

"Another  association  consisting  of  Martin 
Bum,  Jesse  Hunt,  Jacob  Burnet,  William  C. 
Scbenck,  William  Ban-,  William  Oliver,  and 
397*]  'Andrew  Hack,  was  formed  for  the 
'•me  object;  and  William  Oliver  and  William 
C.  Scbenck  were  appointed  its  agents  to  attend 
tbe  sale. 

"Before  the  sale  took  place,  it  was  discovered 
that  both  companies  were  desirous  of  purchas- 
ing the  same  tracts  of  land,  and  the  agents 
agreed  that  they  would  purchase  tracts  1,  2,  8, 
and  4,  at,  and  including  the  mouth  of  Swan 
Creek,  in  tbe  United  States  reserve,  at  the  foot 
of  the  rapids  of  the  Miami;  and  also  Nos.  86 
and  87  on  the  other  side  of  the  river,  opposite 
ibe  mouth  of  Swan  Creek,  for  the  joint  benefit 
of  both  companies;  each  company  to  have  one 
half  of  tbe  lands  purchased,  and  to  pay  at  the 
•tine  rate.  Nos.  86  and  87  were  bid  off  by 
Oliver,  and  the  certificates  of  purchase  issued 
to  him.  The  other  tracts  were  bid  off  by  the 
complainant,  and  the  certificates  of  purchase 
were  issued  in  the  names  of  the  association  rep- 
rotated  by  him. 

"At  the  same  sale,  the  complainant,  in  behalf 
of  his  company,  purchased  the  northwest  quar- 
ter of  section  2,  township  8,  the  southwest 
quarter  of  the  same  section,  the  northwest  quar- 
ter of  section  3,  township  8,  and  also  the  south- 
east and  southwest  quarters  of  the  same  section, 
la  said  reserve;  and  one  fourth  of  the  purchase 
money  on  each  tract  being  paid,  certificates  of 
purchase  were  made  out  in  the  names  of  the 
company.  And  tbe  other  agents  purchased  for 
tbeir  company,  at  the  same  sale,  other  tracts  of 
hod. 

"On  the  return  of  the  agents  to  Cincinnati, 
tbeir  acts  were  ratified  by  both  companies.  One 
company  was  designated  the  Piatt  Company, 
toe  other  the  Baura  Company ;  and  the  union  of 
both,  in  regard  to  the  lands  jointly  purchased, 
was  called  the  Port  Lawrence  Company.  The 
joint,  or  Port  Lawrence  Company,  having 
made  their  purchase  with  the  view  of  laying 
out  a  town,  to  be  called  Port  Lawrence,  ap- 
pointed Baum  a  trustee,  and  authorized  him 
to  sell  Iota,  and  do  other  things  in  relation  to 
his  agency,  for  the  benefit  of  the  company. 

"On  the  14th  August,  1817,  Baum  appointed 
Oliver  his  attorney,  to  sell  lots  in  the  town  to 
be  hod  out,  receive  the  money,  and  give  cer- 
tificates of  sale,  in  the  nature  of  title  bonds,  to 
ttojparcbasers;  and  he,  in  association  with 
Wntm  C  Scbenck,  was  authorized  to  lay  out 
ths  town.  Baum,  and  also  the  proprietors, 
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gave  to  Oliver  a  letter  of  instructions  in  relation 
to  the  plan  of  the  town,  the  sale  of  the  lots, 
&c.  By  the  conditions  of  sale,  one  fourth  of 
the  purchase  money  was  to  be  paid  down, 
and  the  residue  in  three  equal  annual  payments. 

"  At  the  sale  of  lots,  the  sum  of  $835.33  was 
received  by  Schenck,  for  which  he  was  to  be 
accountable  to  Baum. 

"  At  the  sale,  Oliver  purchased  lots  228  and 
224,  an  undivided  half  of  which  he  afterwards 
conveyed  to  Baum,  and  they  erected  a  ware- 
house and  other  improvements  on  them. 

*"  In  August,  1818,  he  sold  one  half  [*398 
of  his  interest  in  the  Port  Lawrence  Company 
to  William  Steele  and  William  Lytle;  and  in 
March,  1819,  he  sold  the  residue  of  his  interest 
to  Micajah  T.  Williams,  one  of  the  defendants, 
and  bis  partner  Embre. 

"  By  the  reduction  of  the  price  of  the  pub- 
lic lands,  and  the  pressure  of  the  times,  the 
Port  Lawrence  Company  were  under  the  neces- 
sity of  relinquishing  to  the  United  States  tracts 
1  and  2,  having  agreed  to  pay  for  the  same 
about  $20,000;  and  of  appropriating  the  money 
paid  on  them  to  the  payment  in  full  of  the  res- 
idue of  the  tracts  purchased  by  them,  and  by 
the  Baum  and  Piatt  Companies  respectively. 
In  pursuance  of  this  object,  the  five  quarter- 
sections  purchased  by  the  Piatt  Company  were 
assigned  to  Baum,  the  17th  September,  1821; 
and  on  tbe  same  day,  tracts  numbered  1,  2,  86, 
and  87,  purchased  in  the  name  of  the  Piatt 
Company  for  tbe  Port  Lawrence  Company; 
and  also  tracts  3  and  4,  purchased  by  Oliver 
for  the  same  company,  were  assigned  to  Baum. 
It  is  alleged  that  these  tracts  had  been  pre- 
viously assigned  to  Baum,  of  which  there  is  no 
evidence. 

On  the  27th  September,  1821,  Baum,  through 
his  agent,  Micajah  T.  Williams,  one  of  the  de- 
fendants, relinquished,  to  the  United  States, 
tracts  1  and  2.  On  these  tracts  there  had  been 
paid  the  sum  of  $4,817.55.  $1,872.34  of  this 
sum  were  applied  to  complete  the  payments  on 
tracts  3,  4,  86,  and  87,  the  residue  of  the  tracts 
purchased  at  the  sale  by  the  Port  Lawrence 
Company.  From  the  relinquished  tracts,  there 
still  remained  $3,445.21.  Of  this  sum,  one- 
half  belonged  to  tbe  Piatt  Company.  $1,248 
were  applied  to  complete  the  payment  on  the 
five  quarter-sections,  which  left  a  balance  of 
$474.60  still  due  to  the  Piatt  Company;  but 
which  was  applied  in  payment  of  lands  held  by 
the  Baum  Company. 

"  After  the  relinquishment  of  the  tracts  on 
which  the  town  had  been  laid  out,  the  pur- 
chasers of  town  lots  claimed  a  return  of  the 
money  paid  by  them,  with  interest,  and  also 
damages  for  their  improvements. 

"  On  tbe  10th  September,  1822,  Baum  gave 
to  Oliver  a  certificate,  which  stated  there  was 
due  him,  by  the  Port  Lawrence  Company,  the 
sum  of  $218.02,  which  he  refunded  to  the  pur- 
chasers of  lots,  by  the  request  of  the  company, 
"  it  being  the  amount  due  on  the  shares  origi- 
nally owned  by  John  H.  Piatt,  Robert  Piatt, 
O.  A.  Worth,  and  William  M.   Worthington." 

"  And  on  the  27th  August,  1828,  Oliver  hav- 
ing made  out  an  account  against  the  Port  Law- 
rence Company,  for  money  paid  by  him  to 
purchasers  of  lots,  and  services  rendered  as 
agent,  Baum  admitted  his  account,  amounting 
to  the  sum  of  $1,885.47;  to  secure  the  payment 
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of  which,  Baum  executed  to  him  a  mortgage 
on  tracts  8,  4,  86,  and  87.  The  payment  was 
to  be  made,  with  interest,  on  or  before  the  1st 
of  January,  1824. 

"  The  7th  October,  1825.  Oliver  caused  an 
399*]  attachment  to  be  *issued  by  the  clerk 
of  Monroe  County,  in  the  Michigan  territory, 
against  Baum  and  the  members  of  the  Piatt 
Company,  on  the  certificate  of  indebtment 
given  by  Baum.  This  attachment  was  levied 
on  four  of  the  five  quarter-sections  owned  by 
the  Piatt  Company,  and  such  proceedings  were 
had  on  the  attachment,  as  to  obtain  an  order  of 
sale  of  the   property  attached;   three  of  the 

?[uarters  were  sold,  by  the  auditors  appointed, 
or  the  sum  of  $241.00,  to  Noble,  the  agent  of 
Oliver.  Noble,  shortly  afterwards,  conveyed 
these  tracts  to  his  principal. 

"  A  bill  to  foreclose  the  mortgage  given  to 
Oliver  was  filed  by  him  in  the  Supreme  Court 
of  Michigan,  the  13th  of  October,  1825.  And  a 
final  decree  having  been  obtained,  the  mort- 
gaged premises  were  sold,  by  the  assistant  reg- 
ister of  the  Chancery  Court,  to  Oliver,  the  1st 
September,  1828,  for  $618. 56. 

"  By  the  Act  of  20th  May,  1826,  the  Secretary 
of  the  Treasury  was  authorized  to  select,  for 
the  benefit  of  the  University  of  the  Michigan 
territory,  a  certain  number  of  acres  of  the  public 
lands  within  the  territory,  and  he  selected  tracts 
1  and  2,  which  had  been  relinquished. 

' '  In  the  summer  of  1828,  as  appears  from  the 
report  of  the  committee  of  the  trustees  of  the 
university,  Oliver,  as  the  agent  of  Baum  and 
others,  proposed  to  exchange  certain  lands 
owned  by  Baum,  in  the  vicinity  of  Port  Law- 
rence, or  any  of  the  public  lands  subject  to 
entry,  for  tracts  1  and  2,  on  which  the  town  of 
Port  Lawrence  had  been  laid  out. 

"  A  law  of  Congress  was  passed,  authorizing 
the  exchange,  the  18th  January,  1830.  Pre- 
vious to  this,  Baum  assigned  to  Oliver  the  final 
certificates  for  the  tracts  he  purchased  under 
the  attachment,  and  also  under  the  decree  of 
foreclosure;  and  one  of  the  quarter  sections 
levied  on  by  the  attachment,  but  not  sold 
under  it,  in  payment  of  the  balance  of  the 
judgment  on  the  attachment,  which  enabled 
Oliver  to  obtain  patents  for  the  same  in  his  own 
name.  And  on  his  conveying  to  the  university 
tracts  numbered  8  and  4,  except  ten  acres  re- 
served of  number  3,  and  the  northwest  quarter 
of  section  2,  township  3,  and  also  the  northwest 
and  southwest  quarters  of  section  3.  township 
3,  he  received  an  assignment  from  the  universi- 
ty of  their  rights  to  tracts  1  and  2,  for  which 
patents  were  issued  in  the  name  of  Oliver. 

"  After  the  exchange  was  effected,  Baum,  and 
the  defendant  Williams,  each  purchased  an  in- 
terest of  one  third  in  tracts  1  and  2,  86  and  87. 
After  Baum's  death,  in  1832,  Oliver  purchased 
his  interest  from  his  heirs.  And  the  1st  De- 
cember, 1832,  Oliver  conveyed  to  Williams  an 
undivided  half  of  the  ten  acres  reserved  in 
number  3.  On  the  23d  May,  1834,  he  conveyed 
to  him  an  undivided  half  of  tracts  86  and  87, 
except  sixty  acres   which  had  been  sold  to 

Prentiss  and  Tromley;  and  on  the day  of 

November,  he  conveyed  to  him  'one  undivided 
half  of  lots  1  and  2.  on  which  Port  Lawrence 
400*]  *was  laid  out,'  together  '  with  alike  in- 
terest in  all  sales  and  improvements  thereunto 
belonging.' 
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"  Oliver,  Baum,  and  Williams  agreed  to  lay- 
out the  town  of  Toledo  on  the  site  of  Port  Law- 
rence, and  to  make  titles  to  the  Port  Lawrence 
purchasers  of  lots,  on  their  complying  with  their 
contracts. 

"Some  years  after  this,  Oliver  purchased 
from  the-  Michigan  University  the  tracts  of 
land  he  conveyed  to  it  in  exchange  for  tracts  1 
and  2. 

"Of  the  Piatt  Company,  John  H.  Piatt  is 
deceased,  and  his  administrators  and  heirs  are 
made  parties  to  this  suit.  William  M.  Worth- 
ington  assigned  one  half  his  interest  in  the 
Port  Lawrence  Company,  and  it  is  claimed 
and  represented  by  John  E.  Worthington. 
The  interest  of  Worth  has  been  assigned  to  tbe 
defendant  Ewing,  who  also  claims  the  entire  in- 
terest of  Baum,  Mack,  Barr,  Burnet,  and  half 
the  interest  of  the  complainant. 

"Of  the  Baum  Company,  Martin  Baum,  Jesse 
Hunt,  William  C.  Schenck,  and  William  Birr, 
are  deceased." 

Such  is  a  general  outline  of  tbe  leading  facts. 
There  are  others  which  may  be  required  to  be 
adverted  to  in  the  progress  of  this  opinion;  but 
there  are  many  details  which  must  necessarily 
be  passed  over  in  silence,  as  they  would  tend  to 
embarrass  the  discussion  of  the  main  questions 
in  the  cause,  and  obscure  rather  than  illustrate 
the  merits  thereof. 

The  object  of  the  bill  is  to  subject  the  tracts 
No.  1  and  No.  2,  now  constituting  the  site  of 
the  town  of  Toledo,  formerly  known  as  Pott 
Lawrence,  to  the  rights  of  the-  Port  Lawrence 
Company,  composed,  as  we  have  seen,  of  the 
Piatt  Company  and  the  Baum  Company,  and 
those  who  claim  under  them,  now  in  the  pos- 
session of  Oliver  and  Williams,  under  a  title 
derived  from  the  grant  of  the  Michigan  Uni- 
versity, upon  the  ground  that  a  trust  has 
attached  to  those  tracts  in  favor  of  tbe  Piatt 
and  Port  Lawrence  companies,  under  the  cir- 
cumstances which  will  be  presently  staled. 
These  circumstances  are,  that  the  lands  given  in 
exchange  to  the  Michigan  University,  for  tracts 
No.  1  and  No.  2,  under  the  negotiation  with 
the  university,  were,  at  the  time,  the  property 
of  the  Piatt  and  Port  Lawrence  companies,  as 
eatuia  que  iruM  thereof;  that  the  facta  were  at 
the  time  well  known  to  Baum,  and  Oliver,  and 
Williams,  and  consequently  that  the  trust  by 
operation  of  law  attached  thereto  in  the  bands 
of  those  parties.  To  this  conclusion  several 
objections  have  been  taken  by  the  counsel  for 
the  appellants.  In  the  first  place,  that  no  such 
trust  attached  to  the  lands  so  given  in  exchange 
to  the  Michigan  University,  at  the  time  of  the 
transfer,  and  consequently,  none  to  tracts  No*. 
1  and  2,  taken  in  the  exchange.  In  the  second 
place,  that  if  it  did,  as  Oliver  afterwards  repur 
chased  the  exchanged  lands  from  the  universi 
ty,  and  Oliver  and  Williams  under  him  now 
hold  some  parts  thereof,  the  trust  is  revived^ 
and  has  re-attached  *to  these  lands,  and  [*4U  1 
thus  has  displaced  any  supposed  trust  upon! 
tracts  No.  1  and  No.  2,  at  least  pro  tank.  Id 
the  next  place,  that  Oliver  and  Williams  are 
purchasers  without  notice  of  the  trust,  or  ofi 
any  misapplication  of  the  trust  property  by  the 
trustee. 

Before  proceeding  to  the  considerations  *p 
plicablc  to  the  first  nad  third  points,  it  may  be 
well  to  dispose  of  that  which  grows  out  of  the 
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second  point,  as  it  involves  a  most  important 
principle  in  equity  jurisprudence.  It  is  a  clear- 
ly established  principle  in  that  jurisprudence, 
that  whenever  the  trustee  has  been  guilty  of  a 
breach  of  the  trust,  and  has  transferred  the 
property,  by  sale  or  otherwise,  to  any  third 
person,  the  cestui  que  trust  has  a  full  right  to 
follow  such  property  into  the  hands  of  such 
third  person,  unless  he  stands  in  the  predica- 
ment of  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice.  And  if  the 
trustee  has  invested  the  trust  property,  or  its 
proceeds,  in  any  other  property  into  which  it 
can  be  distinctly  traced,  the  cestui  gue  trust  haR 
an  election  either  to  follow  the  same  into  the 
I  new  investment,  or  to  hold  the  trustee  person- 
I  illy  liable  for  the  breach  of  the  trust.  This 
:  right  or  option  of  the  eettui  que  trust  is  one 
which  positively  and  exclusively  belongs  to 
him,  and  it  is  not  in  the  power  of  the  trustee 
to  deprive  him  of  it  by  any  subsequent  repur- 
chase of  the  trust  property,  although  in  the 
latter  case  the  cestui  que  trust  may,  if  he  pleases, 
avail  himself  of  his  own  right,  and  take  back 
hack  and  hold  the  trust  property  upon  the  orig- 
inal trust;  but  he  is  not  compellable  so  to  do. 
The  reason  is,  that  this  would  enable  the  trus- 
tee Ui  avail  himself  of  his  own  wrong;  and  if 
be  had  made  a  profitable  investment  of  the 
trust  fond,  to  appropriate  the  profit  to  his  own 
benefit,  and  by  a  repurchase  of  the  trust  fund 
to  charge  the  loss  or  deterioration  in  value,  if 
any  such  there  had  been,  in  the  mean  time,  to 
the  account  of  the  cestui  que  trust — whereas  the 
role  in  equity  is,  that  all  the  gain  made  by  the 
trustee,  by  a  wrongful  appropriation  of  the 
trust  fund,  shall  go  to  the  cestui  que  trust,  and 
all  the  losses  shall  be  borne  by  the  trustee  him- 
«elf.  The  option,  in  such  case,  to  take  the  new 
or  the  original  fund,  is  therefore  (as  has  been 
already  suggested)  exclusively  given  to  the 
catui  que  trust,  and  is  given  to  him  for  the 
wisest  purposes  and  upon  the  soundest  public 
policy.  It  is  to  aid  in  the  maintenance  of  right 
and  in  the  suppression  of  meditated  wrong. 
Many  cases  on  this  subject  will  be  found  collect- 
ed in  me  elementary  writers.  (See  2  Sugden  on 
Traders,  chap.  14,  sec.  8,  p.  148,  &c,  9th  edit. ; 
t  Storv  Eq.  Jurisp.  sec.  1268  to  sec  1265,  8d 
edit;  Com.  Dig.,  Chancery,  4  W,  26,  to  4W. 
Sfl:  and  the  rule  will  be  found  fully  discussed 
and  recognized  in  Ryall  v.  Ryall  (1  Atk.,  59). 
lane  y.Dighton  (Ambler,  409),  Lench  v.  tench 
(10  Ves..  511),  and  Docker  v.  8omes  (2  Mylne 
4  Keen,  055),  in  many  of  its  important  bear- 
an.  Lord  Ellenborough,  In  the  case  of  Tay- 
far  v.  Plumer  (3  Maule  &  Selw.,  562),  exam- 
ined and  confirmed  .the  doctrine  in  its  applica- 
tion to  cases  at  law,  and  cited  and  approved 
the  decisions  in  equity ;  so  that  it  is  plain  upon 
40$*]  authority,  and  the  *same  would  be 
equally  true  upon  principle,  that  if  the  tracts 
Noa.  1  and  2  were  purchased  with  the  trust 
fund  belonging  to  the  Piatt  and  Port  Lawrence 
companies,  the  latter  are  at  full  liberty  to  fol- 
low the  same  into  the  hands  of  any  persons  not 
being  bona  fide  purchasers  for  a  valuable  con- 
sideration without  notice,  and  the  circumstance 
that  there  has  since  been  a  repurchase  of  the 
original  trust  property  by  Oliver,  does  not  in 
aay  manner  affect,  or  control,  or  vary,  the 
tight  or  option  of  the  cestuis  que  trust.  The  case 
is  lot  like  that  put  at  the  bar,  where  a  part  of 
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the  funds  of  the  cestuis  que  trust  have  been 
mixed  up  with  other  funds  exclusively  belong- 
ing to  the  trustee  in  the  new  purchase  or  in- 
vestment. In  such  a  case  there  may  be  ground, 
to  hold  the  trust  fund  in  charge  pro  tanto  there-* 
in.  Here,  the  whole  consideration  of  the  pur- 
chase was  a  fund  wholly  and  exclusively  be- 
longing to  the  cestuis  que  trust,  if  they  have 
made  out  any  title  at  all,  which  we  shall  here- 
after consider. 

Let  us,  then,  proceed  to  the  consideration  of 
the  other  questions  above  stated.  And  the  first 
is,  whether  at  the  time  of  the  exchange  with 
the  Michigan  University,  the  lands  given  in  ex- 
change for  tracts  Nos.  1  and  2,  were,  in  the 
hands  of  the  party  or  parties  making  that  ex- 
change, affected  with  any  trust  such  as  has 
been  already  suggested  And  this  leads  us  to 
the  consideration  of  the  antecedent  state  of 
facts  between  the  parties  to  this  record. 

We  have  seen  that  the  original  purchase  of 
tracts  Nos.  1,  2,  3,  and  4,  and  Nos.  86  and  87, 
was  made  for  the  account  and  benefit  of  the 
Port  Lawrence  Company;  and  the  object  of 
the  purchase  was  to  lay  out  a  town  thereon, 
and  to  sell  the  lots  to  purchasers.  Baum  was 
appointed  a  trustee  and  agent  for  this  purpose, 
and  he  was  to  make  sale  of  the  lots  and  con 
duct  the  other  affairs  of  the  agency.  With  the 
consent  of  the  company,  in  August,  1817.  he 
employed  Oliver  as  a  sub-agent,  who  received 
instructions  from  the  company  in  relation  to 
the  plan  of  the  town  (which  he  was  to  lay  out 
in  conjunction  with  Wm.  C.  Schenck)  and  the 
sale  of  the  lots.  This  agency  of  Oliver,  under 
Baum,  was  originally  (as  it  should  seem)  limit- 
ed to  one  year,  but  it  was  certainly  continued, 
if  not  for  all,  at  least  for  some  purposes,  to  a 
much  later  period.  In  August,  1818,  Oliver 
sold  one  half  of  his  interest  in  the  Port  Law- 
rence Company  to  Steele  &  Lytle,  and  in 
March,  1819,  he  sold  the  residue  to  the  defend- 
ant Williams,  and  his  partner  Embrc.  And 
these  facts  are  most  important  to  be  borne  in 
mind,  since  they  clearly  establish  that  Oliver, 
as  an  original  proprietor,  and  Williams,  as  a 
derivative  proprietor,  under  Oliver,  in  the  Port 
Lawrence  company,  had  full  and  complete  no- 
tice of  the  nature  and  objects  of  the  original 
purchase  by  that  company,  and  of  the  trust  and 
agency  of  Baum  in  accomplishing  those  ob- 
jects. In  truth,  the  laying  out  of  a  town  on 
those  tracts,  and  the  sale  of  the  lots,  seems  to 
have  been  an  enterprise  always  cherished  by 
some  of  the  company  with  uncommon  solici- 
tude and  sanguine  expectations  of  profit. 

•In  consequence  of  the  reduction  of  [*403 
the  price  of  the  public  lands  by  Congress,  and 
the  pressure  of  the  times,  the  Port  Lawrence 
Company  found  themselves  compelled,  in  1821. 
to  relinquish  a  part  of  their  tracts  to  the  gov- 
ernment. For  this  purpose  they  assigned  all 
the  four  tracts  to  Baum,  in  September,  1821 ; 
and  the  Piatt  Company  at  the  same  time  assign- 
ed to  Baum  their  five  quarter-sections;  and  lie, 
through  the  defendant,  Williams,  thereupon  re- 
linquished tracts  Nos.  1  and  2  to  the  United 
States,  and  the  return  purchase  money  was  ap- 
plied pro  tanto  to  complete  the  payments  due 
on  the  other  tracts  (Nos.  3  and  4,  and  Nos.  86 
and  87)  and  the  residue  was  applied  partly  to 
pay  the  balance  due  on  the  five  quarter-sec- 
tions, purchased  by  the  Piatt  Company,  and 
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partly  to  pay  a  balance  due  on  other  lands  pur- 
chased by  the  Baum  Company. 

Pausing  here,  for  a  moment,  it  is  apparent 
.  that  the  original  trust  created  in  tracts  Nos.  1 
and  2,  under  the  agency  and  assignment  to 
Baum,  for  the  benefit  of  the  Port  Lawrence 
Company,  was,  by  this  relinquishment  to  the 
government,  entirely  displaced  and  extinguish- 
ed. These  tracts  afterwards,  in  the  summer  of 
1828,  under  the  Act  of  20th  of  May,  1826,  were 
selected  by  the  Secretary  of  the  Treasury  for 
the  Michigan  University,  and  certainly  came 
into  the  possession  of  the  latter  discharged  of 
the  trust.  Still,  however,  it  is  obvious  from 
the  papers  in  the  cause,  that  in  the  intermediate 
time  between  the  relinquishment  of  these  tracts 
and  the  grant  thereof  to  the  university,!  the 
original  plan  of  establishing  a  town  on  the  site, 
remained  a  favorite  project  of  Baum  as  agent  of 
the  Port  Lawrence  Company,  and  he  made 
strenuous  efforts  by  applications  to  Congress, 
and  to  the  general  land  office,  to  re-acquire  the 
title  thereof,  not  for  himself  alone,  but,  as  his 
applications  and  letters  show,  on  behalf  of  him- 
self and  his  associates.  He  constantly  held  him- 
self out  as  acting  for  the  benefit  of  the  concern; 
and  there  is  every  reason  to  suppose  that 
some,  if  not  all,  of  his  associates  were  lulled 
into  security,  and  contemplated,  if  he  should 
be  successful,  to  resume  the  original  plan. 
This  may  serve  in  some  measure  to  explain  their 
inactivity;  and  to  show  that  they  continued  to 
place  unlimited  confidence  in  Baum,  that  all 
his  proceedings  would  be  for  their  benefit,  and 
not  for  his  own  sole  advantage.  Baum  petitioned 
Congress  on  the  subject  as  early  as  January, 
1822,  and  in  his  letter  to  Mr.  Brown  (a  senator 
in  Congress),  of  the  25th  of  December,  1822, 
inclosing  a  duplicate  of  his  petition,  he  says: 
"  Inclosed  is  the  petition  signed  by  myself 
only,  till  others  have  an  interest  in  it;"  and  he 
names  in  the  letter,  and  its  postscript,  Will- 
iams, Piatt,  and  others.  In  another  letter  to 
the  same  senator,  dated  the  6th  of  February, 
1823  he  says:  "The  tracts  purchased  by  my- 
self and  associates  in  that  quarter;  those  re- 
tained and  relinquished  can  be  ascertained  in 
the  land  office. "  In  another  letter  addressed  to 
the  commissioner  of  the  general  land  office,  as 
late  as  the  27th  of  July,  1827,  he  says:  "In 
consequence  of  the  President's  proclamation, 
404*]  announcing  *the  sales  of  lands,  I  at- 
tended, at  Delaware,  on  the  9th  instant,  but 
was  much  disappointed  to  find  there  instruc- 
tions of  the  general  land  office,  to  withhold 
from  sale  all  lands  situate  north  of  the  line 
which  divided  the  State  of  Ohio  and  the  Mich- 
igan Territory,  for  I  went  there  for  the  express 
purpose  of  repurchasing  tracts  Nos.  1  and  2,  in 
the  Maumee  reservation,  which  I  formerly 
owned,  and  which  I  have  relinquished."  He 
adds:  "These  lands,  though  bought  in  sundry 
persons'  names,  were  afterwards  transferred  to 
me  as  agent  for  the  purpose  of  managing  and 
conveying  them  in  case  of  sales.  In  the  same 
letter  he  protests  against  the  trustees  of  the 
Michigan  University  having  a  grant  of  these 
tracts,  as  they  have  no  claim  to  the  same,  and 
that  he  has  a  strong  claim  upon  the  govern- 
ment. 

To  repel  the  inferences  deducible  from  these 
facts.  It  is  said  that  the  testimony  of  Carneal 
establishes  that  Piatt  attended  that  very  sale  at 
6*4 


Delaware  for  the  purpose  of  buying  these  tracts, 
not  for  the  Port  Lawrence  Company,  but  for 
another  company  consisting  of  Colston, Carneal, 
and  himself;  and  that  Baum  also  attended  on 
bis  own  account,  and  not  for  the  Port  Law- 
rence Company.  Of  transactions  of  this  nature, 
after  such  a  lapse  of  time,  it  is  perhaps  not  easy 
to  ascertain  all  the  facts  which  then  regulated 
the  conduct  of  the  parties,  when  they  depend 
upon  the  frail  recollections  of  witnesses.  It  is 
quite  possible  that  the  circumstances  might 
have  been  explained,  and  nothing  have  been 
intended  by  either  party  really  injurious  to  the 
interests  or  the  Port  Lawrence  Company.  But 
as  no  sale  took  place  of  these  tracts  upon  that 
occasion,  the  only  effect  which  can  be  properly 
attributed  to  the  testimony,  admitting  it  in  its 
fullest  latitude,  is,  that  it  weakens  our  confi- 
dence in  Piatt's  own  conduct,  and  diminishes 
the  force  of  the  inference  as  to  Baum's  then 
acting  as  an  agent  for  the  Port  LawTence  Com- 
pany. But  the  written  statements  of  Baum  in 
the  letters  above  cited  are  evidence  of  his  inten- 
tions and  acts,  of  a  far  higher  character,  which 
the  lapse  of  time  has  not  obscured  or  varied.and 
those  letters  are,  as  to  himself,  most  conclusive 
to  show  that  he  did  not  deem  himself  as  acting 
for  his  own  interest  alone,  but  for  that  of  his 
associates  also,  in  his  whole  proceedings  to  re- 
acquire those  tracts. 

As  soon  as  the  Michigan  University  bad  ob- 
tained a  title  to  tracts  Nos.  1  and  2  (in  the  sum- 
mer of  1828),  Oliver,  avowedly  on  behalf  of 
Baum,  made  an  application  to  the  trustees  of 
that  university  for  an  exchange  of  those  tracts 
for  other  tracts  in  the  vicinity.  These  negotia- 
tions were  begun  as  early  as  the  12th  of  August, 
1828,  and  various  propositions  were  made  and 
negotiations  were  had  by  the  trustees  and  Oliver, 
as  agent  of  Baum.  between  that  time  and  the 
4th  of  January,  1881,  when  the  consent  of  Con- 
gress having  been  obtained  for  the  exchange, 
by  an  act  approved  on  the  13th  of  January, 
1830,  the  university  agreed  to  make  the  ex- 
change: and  accordingly,  by  their  deed,  dated 
the  7th  day  of  February,  1830,  did  *con-  [*405 
vey  their  right  and  title  to  tracts  Nos.  1  and  2 
to  Oliver  in  fee-simple,  in  consideration  of  re 
ceiving  a  deed  from  Oliver  of  certain  tracts, 
containing  seven  hundred  and  sixty-seven  and 
a  half  acres,  viz. :  the  whole  of  tracts  No.  8  and 
4,  the  southwest  quarter  of  section  2,  and  the 
west  half  of  section  3;  the  tracts  being  part  of 
the  purchase  of  the  Port  Lawrence  Company, 
and  the  quarter  and  half-sections  being  part  of 
the  purchase  of  the  Piatt  Company,  in  1817. 
We  thus  trace  the  trust  property  home  to  the 
Michigan  University,  as  obtained  by  a  convey- 
ance from  and  under  Baum  and  Oliver  in  pur- 
suance of  a  negotiation,  avowedly  made  by 
Oliver  on  behalf  and  as  agent  of  Baum,  as  the 
sole  consideration  of  the  grant  of  Nos.  1  and  3  to 
Oliver  by  the  university. 

And  this  conducts  us  to  the  consideration  of 
that  which  is  the  main  hinge  on  which  the 
present  case  turns;  that  is,  whether  the  tracts, 
so  conveyed  by  Oliver  to  the  university,  were 
at  the  time  affected  with  the  trust  in  favor  of 
the  Piatt  and  Port  Lawrence  companies,  with 
which  they  were  originally  chargeable  in  the 
hands  of  Baum.  This  necessarily  involves  a 
review  of  the  title  of  Oliver  to  the  tracts  (the 
three  quarter-sections)  belonging  to  the  Plan 
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Company  under  the  attachment  proceedings  in 
Michigan,  and  also  of  his  title  under  the  mort- 
age of  tracts  Nos.  3  and  4.  and  Nos.  86  and 
§7,  belonging  to  the  Port  Lawrence  Company 
tod  the  foreclosure  thereof,  in  connection 
with  the  subsequent  acts  of  Baum  and  Oliver 
in  the  premises.  Unless  the  title  thus  derived 
is  beyond  all  legal  exception  (omni  exception* 
nqor)  as  an  adverse  and  unimpeachable  title, 
it »  plain  that  the  original  trust  attached  at  the 
time  of  the  exchange  to  the  tracts  so  conveyed, 
ind  consequently  (as  has  been  already  sug- 
gested) it  was,  at  the  option  of  the  cestui*  que 
tnut,  transferable  and  transferred  to  tracts 
Nos.  1  and  2.  For  it  is  in  our  judgment  be- 
yond all  question,  that  Oliver  at  the  time  of  the 
exchange  had  full  notice  of  the  trust  and  title 
originally  invested  in  Baum,  and  that  his  acts 
in  making  the  exchange  are  to  be  deemed  the 
Kts  of  Baum,  and  affected  by  the  same  con- 
ederationa  as  if  personally  transacted  by  Baum 
himself,  and  were  designed  by  mutual  consent 
to  promote  the  contemplated  objects  and  inter- 
ate  of  both. 

And,  first,  let  us  review  the  proceedings 
under  the  attachment.  In  September,  1822, 
Baum  gave  a  certificate  to  Oliver,  stating  that 
i  debt  of  $218.02  was  due  to  him  from  the  Port 
Lawrence  Company  for  money  refunded  to 
purchasers  of  lots  at  the  request  of  the  com- 
pany, "  it  being  the  amount  due  on  the  shares 
originally  owned  by  John  H.  Piatt,  Robert 
Piatt,  O.  A.  Worth,  and  Wm.  M.  Worthing- 
100."  These  persons  constituted  the  Piatt 
Company;  and  consequently  the  claim  thus  as- 
serted was  a  subdivision  of  a  debt  confessedly 
doe  from  the  Port  Lawrence  Company,  in 
which  the  Piatt  Company  had  a  moiety  of  the 
interest  only.  Whether  Baum  had,  in  virtue 
of  his  general  agency,  the  right  to  give  such  a 
certificate,  thus  severing  a  joint  debt,  so  as  to 
be  binding  upon  the  Piatt  Company  alone,  with  - 
406*]  out  *their  consent,  and  whether  this 
certificate  was  bona  fide  given  under  justifiable 
circumstances,  it  is  unnecessary  to  consider, 
although  the  transaction  is  certainly  open  to 
toine  observation  in  point  of  authority  as  well 
a»  propriety  in  the  then  unliquidated  concerns 
of  the  Port  Lawrence  Company.  Assuming, 
bowever.the  transaction  to  have  been  perfectly 
correct  and  binding  in  all  respects,  let  us  ex- 
amine the  subsequent  proceedings  consequent 
thereon.  Upon  this  certificate  Oliver,  in  Octo- 
ber, 1828,  instituted  a  suit  by  attachment  in 
Monroe  County,  in  the  territory  of  Michigan, 
against  Baum,  Robert  Piatt,  O.  A.  Worth,  and 
William  Worthington  (John  H.  Piatt  being 
then  deceased),  alleging  them  to  be  joint  part- 
ners and  survivors,  ana  all  residing  out  of  the 
territory — upon  which  four  of  the  quarter-sec- 
tions ofland  owned  by  the  Piatt  Company  in 
that  county  were  attached.  At  the  October 
Term,  1826,  of  the  same  court,  judgment  was 
obtained  by  default  against  all  the  defendants, 
no  appearance  having  been  entered  for  them; 
and  upon  the  execution  issuing  thereon,  three 
of  the  four  sections  (those  which  were  after- 
wards conveyed  to  the  Michigan  University) 
were  sold,  and  bid  off  by  an  agent  of  Oliver, 
•ad  were  afterwards  conveyed  by  him  to  Oliver. 
Of  this  suit  there  is  no  pretense  to  say  that  any 
of  the  defendants,  except  Baum,  had  any  no- 
nce, if  indeed  he  had  any,  although  some  of 
Howard  8. 


them  resided  in  the  same  State  where  Oliver 
resided,  and  one  of  them  in  a  neighboring  State, 
at  no  great  distance,  who  was  known  to  be  a 
man  of  large  property.  The  other  members  of 
the  Port  Lawrence  Company  were  not  made 
parties  to  the  suit.  It  was  brought  in  a  distant 
territory,  almost  then  a  wilderness,  more  than 
two  hundred  miles  from  the  residence  of  the 
defendants;  and  if  it  had  been  the  design  of 
Oliver  to  procure  a  judgment  against  the  par- 
ties, without  any  notice  to  them,  which  should 
be  obligatory  upon  them,  and  to  give  Oliver  a 
good  title  to  the  lands  at  a  comparatively  trivial 
price,  better  means  could  scarcely  have  bten 
devised  to  accomplish  the  purpose.  For  the 
institution  and  consummation  of  this  suit  be- 
hind the  backs  and  without  the  knowledge  of 
the  parties  in  interest,  no  better  excuse  can  now 
be  found  than  that  Oliver  did  not  choose  to  in- 
stitute a  suit  against  them  at  home,  as  it  might 
give  them  offense  and  break  up  some  former 
ties  of  acquaintance.  How  far  such  an  excuse 
is  admissible  we  do  not  stop  to  inquire.  It 
rather  tends  to  cast  a  shade  upon  the  transac- 
tion than  to  vindicate  it.  But  what  was  the 
title  thus  acquired,  supposing  all  the  proceed- 
ings to  be  bona  fide  f  It  was  a  mere  naked  title 
in  equity  to  the  tracts,  the  title  to  which  still 
remained  in  the  United  States;  and  the  legal 
title  could  not  be  consummated,  unless  the  cer- 
tificates of  the  purchase  and  payments  for  the 
tracts  were  first  surrendered  to  the  United 
States.  Those  certificates  were  then  in  the 
hands  of  Baum,  as  trustee  of  the  Piatt  Com- 
pany; and  he  had  no  right  under  the  circum- 
stances to  assign  or  surrender  those  certificates 
to  Oliver  to  enable  him  to  make  his  title  avail- 
able at  law,  without  the  express  consent  of  the 
•Piatt  Company.  If  he  had  refused,  [*407 
Oliver  could  not  have  obtained  them,  unless 
upon  a  bill  in  equity  to  which  all  the  proprie- 
tors should  be  made  parties,  and  in  which  they 
would  have  been  at  full  liberty  to  examine  into 
the  validity  and  merits  of  the  original  claim  of 
Oliver,  on  which  his  attachment  was  founded, 
and  also  into  the  regularity  and  bona  fides  of  the 
transactions  in  and  under  the  suit.  Yet  Baum, 
in  December,  1828,  assigned  and  surrendered 
up  these  certificates  to  Oliver.and  thus  enabled 
him  to  consummate  his  title  and  reduce  it  to  a 
legal  title,  by  obtaining  a  patent,  without  any 
such  consent;  and  in  so  doing  he  was  guilty  of 
a  manifest  breach  of  trust,  of  which  Oliver 
cannot  now  be  permitted  to  pretend  ignorance. 
It  is  also  a  fact  of  no  small  signficance,that  the 
surrender  of  the  secertificates  was  contempora- 
neous with  the  surrender  to  Oliver  of  the  cer- 
tificates of  tracts  Nos.  8  and  4;  and  subsequently 
in  December,  1829,  a  like  surrender  of  Nos.  86 
and  87;  belonging  to  the  Port  Lawrence  Com- 
pany, under  the  foreclosure  of  the  mortgage, 
which  we  shall  have  occasion  to  review;  and 
that  all  this  was  done  pending  the  negotiations 
with  the  Michigan  University  by  Oliver  on  be- 
half of  Baum  for  the  exchange. 

This  view  of  the  matter  releases  us  from  no 
small  doubt  and  difficulty  in  relation  to  an  ar- 
gument pressed  at  the  bar  with  great  earnest- 
ness; ana  that  is,  whether  such  an  equity  was 
attachable  and  vendible  under  the  attachment 
law  of  Michigan.  There  is  great  difficulty  in 
maintaining  the  affirmative,  for  the  reasons 
stated  in  the  opinion  of  the  learned  judge  in 
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the  court  below;  and  especially  if,  as  has  been 
suggested,  the  act  is  but  a  transcript  of  an  act 
of  New  Jersey,  and  the  courts  of  that  State 
have,  as  has  been  asserted  at  the  bar,  held  no 
such  equity  attachable. 

Then,  as  to  the  mortgage  and  the  proceed- 
ings under  it.  The  mortgage  was  given  upon 
tracts  Nos.  8  and  4,  and  Nos.  (-6  and  87,  by 
Baum  to  Oliver,  in  August,  1833,  upon  an  ac- 
count then  adjusted  between  him  and  Oliver 
against  the  Port  Lawrence  Company  (and 
which  does  not  appear  ever  to  have  been  ex- 
amined or  sanctioned  by  the  company  itself) 
for  a  balance  of  $1,835.47,  then  supposed  to  be 
due  to  him  for  money  paid  and  services  ren- 
dered-by  him  as  agent  of  the  company.  In 
October,  1825.  a  bill  was  filed  in  the  Supreme 
Court  of  Michigan  (within  which  these  tracts 
were  situate)  to  foreclose  the  mortgage;  and 
such  proceedings  were  had  upon  this  suit,  that, 
in  September,  1828,  the  tracts  were  sold,  and 
at  the  sale  bought  by  Oliver  for  the  sum  of 
$618.56,  and  a  deed  of  conveyance  thereof  was 
accordingly  made  to  him.  To  this  suit  Baum 
alone  was  made  a  party;  none  of  the  other  pro- 
prietors of  tbe  Port  Lawrence  Company  being 
made  parties,  although  Oliver  knew  perfectly 
well  who  they  were,  and  that  Baum  was  merely 
their  trustee,  and  that  they  were  the  cestui*  que 
trust,  possessing  the  beneficial  interest  in  the 
premises.  Under  such  circumstances,  to  allow 
the  foreclosure  to  stand,  so  as  to  conclude  the 
rights  of  the  cestuis  que  trust,  would  be  a  viola- 
408*]  lion  of  *all  the  doctrines  of  courts  of 
equity  upon  this  subject.  The  decree  must  be 
treated,  as  to  them,  as  wholly  inoperative  and 
void. 

But  there  is  another  view  of  the  matter 
which  is  conclusive.  The  mortgage  was  of  a 
mere  equity,  the  legal  title  being  still  outstand- 
ing in  the  United  States;  and  supposing  that 
this  equity  could  have  been  foreclosed  in  such 
a  suit  (which,  considering  the  defect  of  the 
real  parties  in  interest,  it  clearly  could  not), 
still  St  was  a  naked  equity,  which  could  be 
made  available  to  obtain  a  legal  title  from  the 
United  States,  only  by  an  assignment  and  sur- 
render of  the  certificates  of  the  purchase  and 
payments,  then  held  by  Baum  for  the  benefit 
and  use  of  the  Port  Lawrence  Company.  And 
here,  again,  tbe  same  considerations  apply, 
which  Have  been  already  suggested.  Oliver 
could  not  obtain  an  assignment  and  surrender 
of  those  certificates,  except  by  a  bill  in  equity 
against  Baum,  to  which  the  other  proprietors 
in  the  Port  Lawrence  Company  must  have 
been  made  parties,  as  they  were  necessary  par- 
ties; and  'thus  the  whole  merit  of  the  mortgage 
and  foreclosure  must  have  been  brought  direct- 
ly before  the  court  for  adjudication.  Yet 
Baum,  without  any  consultation  with  or  assent 
of  those  proprietors,  assigned  and  surrendered 
the  certificates  of  those  tracts  also  to  Oliver, 
and  thus  enabled  him  to  obtain  a  patent  there- 
for from  the  United  States,  in  subversion  of 
their  rights  and  his  duty.  This  was  a  gross 
breach  of  trust,  and  was  done  (let  it  be  repeat- 
ed) in  December,  1828  and  1829.  pending  the 
negotiations  with  the  Michigan  University,  ob- 
viously for  the  purpose  of  enabling  Oliver  in 
his  (Baum's)  name,  and  on  his  behalf,  to  con- 
summate tbe  exchange.  And,  finally,  when 
the  negotiation  was  consummated  by  means  of 
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these  very  certificates,  Oliver,  with  the  coosen- 
of  Baum,  was  enabled  to  obtain  a  patent  thcret 
for,  on  the  4th  of  March,  1831. 

Very  soon  after  the  patent  was  so  obtained, 
viz.,  on  the  16th  of  May,  1831.  we  find  that 
Baum,  Oliver,  and  Williams,  entered  into  a 
written  agreement,  by  which  Oliver  purported 
to  sell,  in  fee-simple,  to  Baum  and  Williams. 
each  one  third  part  of  the  tracts  Nos.  1  and  3, 
and  Nos.  86  and  87,  with  the  exception  of  sixty 
acres  out  of  No.  86;  and  they  were  to  receive 
a  quitclaim  deed  therefor  from  him  accord- 
ingly, for  the  sum  of  $1,555  for  each  third  part. 
The  parties  further  agreed  to  lay  out  a  town 
upon  the  old  site,  with  some  change  of  the 
plan,  and  to  bring  the  lots  into  the  market  for 
sale ;  and  they  were  to  contribute  to  the  charges 
and  expenses  according  to  their  respective  in- 
terests. After  the  death  of  Baum,  Oliver  pur- 
chased his  share  of  the  tracts  from  his  heirs: 
and  by  certain  deeds  or  quitclaim,  executed 
in  December,  1882,  in  May,  1834,  and  in  No- 
vember, 1834,  Oliver  conveyed  one  half  of  the 
premises  to  Williams. 

Now,  looking  at  these  transactions  together, 
it  seems  almost  impossible  to  escape  from  the 
conclusion  that  Baum  and  Oliver  had  a  mutual 
interest  in  the  negotiation  with  the  Michigan 
university;  that  it  was  not  only  carried  on  in 
the  name  of  Baum,  and  apparently  for  his  ac- 
count but  that  Oliver  acted  as  his  agent 
throughout;  that  the  "deed  from  the  [*409 
university  was  made  directly  to  Oliver/with 
the  consent  of  Baum;  that  the  assignment  and 
surrender  of  all  the  certificates  by  Baum,  to 
Oliver,  was  for  the  express  purpose  of  enabling 
Oliver  to  complete  the  bargain  with  the  uni- 
versity; and  that  the  agreement  between  Baum, 
Oliver,  and  Williams,  which  followed  almost 
immediately  upon  the  grant  of  the  patent,  was 
made  in  pursuance  of  a  prior  understanding 
between  all  the  parties,  and  was  but  a  consum- 
mation of  the  objects  originally  contemplated 
by  Baum  and  Oliver,  from  the  period  of  their 
first  negotiation  with  the  university  down  to 
the  time  of  the  execution  of  that  agreement. 
And  all  this  was  done  by  Baum  and  Oliver, 
without  the  knowledge,  or  consent,  or  appro- 
bation of  the  Piatt  and  Port  Lawrence  com 
panies,  and  was  never  sanctioned  by  them. 
Under  such  circumstances,  what  is  the  true 
duty  of  a  court  of  equity?  It  is,  to  hold  the 
parties  engaged  in  these  transactions,  with  fuD 
notice  of  the  title  and  the  trust  In  Baum.  bound 
by  that  trust,  and  to  enforce  that  trust  against 
the  tracts  Nos.  1  and  2,  so  far  as  they  remain 
in  their  hands  unaffected  by  the  rights  of  pur 
chasers  under  them,  bona,  fide  tot  a  valuable 
consideration,  without  notice.  In  our  judg 
ment,  no  reasoning  can  make  the  proposition 
more  clear  than  a  simple  recital  of  the  facts, 
and  the  statement  of  the  general  doctrine  of 
equity  jurisprudence  that  the  cestui*  quetrv* 
have  an  option  to  follow  their  property,  or  iu 
proceeds,  into  any  other  property  into  which  it 
has  been  converted  by  a  breach  of  the  tract, 
subject  only  to  the  rights  of  such  purchaser* 
as  nave  been  just  referred  to.  Indeed,  the 
question,  as  against  Baum  and  Oliver,  seem* 
absolutely  closed  by  the  state  of  the  evidence; 
and  their  intimate  knowledge  of  the  whole  con 
cern  requires  neither  illustration  nor  comma 
tary. 
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Let  us,  then,  proceed  to  the  consideration  of 
the  cue  as  to  Williams.  It  is  said  that  he 
stands  in  the  predicament  of  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  without 
notice;  and  if  he  does,  he  is  certainly  entitled 
to  protection.  Williams,  in  his  answer,  asserts 
himself  to  be  such  a  purchaser,  but  it  is  diffi- 
cult to  maintain  that  averment  in  its  just  legal 
sense,  looking  to  all  the  circumstances  of  the 
owe.  In  1819.  he  became  a  purchaser  of  one 
hah*  of  the  interest  of  Oliver  in  the  Port  Law- 
rence Company,  and,  as  such,  he  could  not 
fail  to  know  that  tracts  Nos.  1  and  2,  3  and  4, 
and  Nos.  88  and  87,  belonged  to  that  company; 
and  he  has  never  ceased  to  be  a  member  of 
that  company.  In  1821,  he  was  employed  by 
ltsum,  the  acknowledged  trustee  and  agent  of 
the  company,  to  surrender  tracts  Nos.  1  and  2 
•o  the  government  of  the  United  States;  and 
through  him  the  relinquishment  took  place. 
He  says  that  he  did  not  know  of  the  negotia- 
tion between  Oliver  and  the  university,  for  an 
exchange  of  the  lands,  until  after  its  consum- 
mation, and  never  heard  of  the  details  of  said 
negotiations,  nor  what  lands  were  given  in  ex- 
change, except  parts  of  tracts  Nos.  8  and  4. 
Sow,  these  very  tracts  belonged  to  the  Port 
Lawrence  Company,  so  that  he  was  necessarily 
410*]  *put  upon  the  inquiry  by  what  means 
Bsum  had  parted  with  them,  and  Oliver  had 
become  possessed  of  them.  Besides,  in  his  ne- 
gotiation and  surrender  of  tracts  Nos.  1  and  2 
to  the  government,  and  the  apportionment  of 
the  funds  arising  from  the  relinquished  lands, 
first  to  the  remaining  lands  of  the  Port  Law- 
rence Company,  and  then  to  the  lands  respect- 
ively purchased  by  *he  Piatt  and  Baum  com- 
panies, he  necessarily  became  acquainted  with 
the  relative  interests  of  all  these  companies 
therein.  The  origin  and  title  of  the  Michigan 
University  to  the  tracts  Nos.  1  and  2,  and  the 
exchange  thereof  with  Oliver,  were  matters  of 
public  notoriety,  and  proclaimed  in  the  acts  of 
Congress  under  which  the  exchange  was  made. 
The  deed  from  the  university  to  Oliver  recited 
the  material  facts  respecting  the  lands  given  in 
exchange,  and  referred  to  the  records  of  the 
antecedent  negotiations;  and  the  patent  itself, 
from  the  government,  of  tracts  Nos.  1  and  2, 
referred  to  the  deed  of  Oliver  to  the  university, 
of  the  lands  given  in  exchange;  so  that  it  is 
most  manifest  that  Williams,  as  a  proprietor  in 
the  Port  Lawrence  Company,  and  as  agent 
thereof  in  the  relinquishment  above  referred 
to,  and  as  a  purchaser  under  Oliver,  not  only 
had  the  most  ample  means  of  knowing  the  nat- 
sre  and  character  and  extent  of  the  title  of 
Oliver  to  the  lands  under  consideration,  but  he 
was  positively  put  upon  inquiry  in  relation  to 
the  whole  matter.  If,  under  such  circum- 
stances, he  chose  to  remain  in  indolent  ignorance 
or  indifference  to  the  title,  it  was  a  voluntary 
ignorance  and  indifference,  which  ought  not 
to  be  permitted  to  avail  him  against  the  rights 
of  the  eettuit  que  trutt.  If  we  add  to  this  the 
fact  that  within  two  months  after  the  patent 
was  obtained  by  Oliver,  he  and  Baum  united 
in  an  agreement  with  Oliver,  by  which  each 
was  to  take  a  third  part  in  the  tracts  Nos.  1 
and  8,  and  Nos.  86  and  87  (these  tracts  never 
having  been  relinquished  by  the  Port  Lawrence 
Company  to  the  government),  to  be  laid  out  as 
a  town,  and  the  lots  sold  on  Joint  account,  it 
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would  seem  almost  incredible  that  he  should 
not  have  made  some  inquiries  on  the  subject. 
And  the  only  reasonable  conclusion  seems  to 
be,  that  he  was  in  as  full  possession  of  all  the 
facts  as  were  his  partners  Oliver  and  Baum. 
Another  significant  circumstance  is,  that  this 
very  agreement  contained  a  stipulation  that 
Oliver  should'  give  a  quitclaim  deed  only  for 
the  tracts;  and  the  subsequent  deeds  given  by 
Oliver  to  him  accordingly  were  drawn  up 
without  any  covenants  of  warranty,  except 
against  persons  claiming  under  Oliver,  or  his 
heirs  and  assigns.  In  legal  effect,  therefore, 
they  did  convey  no  more  than  Oliver's  right, 
title,  and  interest,  in  the  property;  and  under 
such  circumstances,  it  is  difficult  to  conceive 
how  he  can  claim  protection  as  a  bona  fide  pur- 
chaser, for  a  valuable  consideration,  without 
notice,  against  any  title  paramount  to  that  of 
Oliver,  which  attached  itself  as  an  unextin- 
guished trust  to  the  tracts. 

And  here,  in  our  judgment,  the  merits  of  the 
case  would  seem  to  be  brought  to  a  close.  But 
certain  objections  have  been  made  to  the  rieht 
•of  the  plaintiff  to  maintain  the  bill  [*411 
upon  other  collateral  grounds.  In  the  court 
below  an  objection  was  taken,  by  way  of  plea, 
that  the  original  agreement  of  the  Piatt  and 
Baum  companies,  in  regard  to  the  purchases  of 
these  tracts  at  the  public  sale  in  1817,  was  an 
illegal  combination  in  fraud  of  the  rights  of 
the  United  States,  and  therefore  it  makes  the 
whole  purchase  an  utter  nullity.  This  objec- 
tion was  fully  answered  in  the  opinion  of  the 
Circuit  Court,  in  which,  on  this  point,  we  fully 
concur.  It  has  been  abandoned  by  the  learned 
counsel  here;  and,  indeed,  in  our  opinion, 
properly  abandoned,  as  unmaintainable  in  point 
of  fact  as  well  as  law. 

Another  objection  is  to  the  lapse  of  time. 
The  mere  lapse  of  time  constitutes  of  itself  no 
bar  to  the  enforcement  of  a  subsisting  trust; 
and  time  begins  to  run  against  a  trust  only 
from  the  time  when  it  is  openly  disavowed  by 
the  trustee,  who  insists  upon  an  adverse  right 
and  interest,  which  is  fully  and  unequivocally 
made  known  to  the  eettui  que  tru*t.  Now, 
until  1881,  no  final  overt  act  was  done  by  Baum 
in  violation  of  his  duty  as  trustee;  and  the  first 
and  great  breach  of  that  duty,  on  his  part,  was 
the  surrender  of  the  certificates  of  the  tracts  to 
Oliver  at  different  periods  between  1828  and 
1881.  At  what  particular  period  the  subsequent 
acts  of  Baum,  Oliver,  and  Williams,  became 
first  known  to  the  plaintiff  and  the  other  pro- 
prietors of  the  Piatt  and  Port  Lawrence  com- 
panies having  the  same  interest,  does  not  dis- 
tinctly appear;  but  the  facts  could  hot  have 
been  fully  known  or  understood  until  within  a 
few  years  before  the  filing  of  the  bill,  and  at 
most,  probably  not  exceeding  eight  or  ten.  That 
period,  upon  admitted  principles,  is  far  loo 
short  to  interpose  any  positive  bar  to  relief  in 
equity.  There  may  have  been  an  unjustifiable 
delay,  and  gross  inattention  on  the  part  of  some 
of  the  proprietors.  But  as  against  persons  per- 
fectly connusant  of  the  trust  it  can  furnish  no 
ground  for  any  denial  of  the  relief  which  the 
case  otherwise  requires. 

Another  objection  urged  at  the  argument  is, 
that  the  bill  is  multifarious  in  uniting  the  trust 
property  owned  by  the  Piatt  Company  and  the 
Port  Lawrence  Company  in  one  bill,  as  the 
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interests  of  each  are  separate  and  distinct  in 
the  tracts  conveyed  by  Oliver  to  the  Michigan 
University.  We  are  of  opinion  that  the  bill  is 
in  no  just  sense  multifarious.  It  is  true  that  it 
embraces  the  claims  of  both  the  companies; 
but  their  interests  are  so  mixed  up  in  all  these 
transactions  that  entire  justice  could  scarcely 
be  done,  at  least  not  conveniently  done,  with- 
out a  union  of  the  proprietors  of  both  com- 
panies; and  if  they  had  not  been  joined,  the 
bill  would  have  been  open  to  the  opposite  ob- 
jection that  all  the  proper  parties  were  not  be- 
fore the  court,  so  as  to  enable  it  to  make  a 
final  and  conclusive  decree  touching  all  their 
interests,  several  as  well  as  joint.  It  was  well 
observed  by  Lord  Cottenham  in  CampbeU  v. 
Maekay  (1  Mylne  &  Craig,  608).  and  the  same 
doctrine  was  affirmed  in  this  court  in  Oaines 
et  ux.  v.  Self  &  Chew  (2  How., 619,  642).  that  it 
412*]  is  *impracticable  to  lay  down  any  rule, 
as  to  what  constitutes  multifariousness,  as  an 
abstract  proposition;  that  each  case  must  de- 
pend upon  its  own  circumstances;  and  much 
must  necessarily  be  left,  where  the  authorities 
leave  it,  to  the  sound  discretion  of  the  court.1 
But,  if  the  objection  were  tenable  (as  we  are  of 
opinion  it  is  not),  it  would  be  quite  too  late  to 
insist  upon  it.  The  objection  of  multifarious- 
ness cannot,  as  a  matter  of  right,  be  taken  by 
the  parties,  except  by  demurrer,  or  plea,  or 
answer;  and  if  not  so  taken,  it  is  deemed  to  be 
waived.  It  cannot  be  insisted  upon  by  the 
parties  even  at  the  hearing  in  the  court  below, 
although  it  may  at  any  time  be  taken  by  the 
court  sua  tpoiite,  wherever  it  is  deemed  by  the 
court  to  be  necessary  or  proper  to  assist  it  in 
the  due  administration  of  justice.  And  at  so 
late  a  period  as  the  hearing,  so  reluctant  is  the 
court  to  countenance  the  objection,  that,  if  it 
can  get  on  in  the  cause  to  a  final  decree  without 
serious  embarrassment,  it  will  do  so,  disregard- 
ing the  fault  or  error,  when  it  has  been  acqui- 
esced in  by  the  parties  up  to  that  time.  A  for- 
tiori an  appellate  court  would  scarcely  entertain 
the  objection,  if  it  was  not  forced  upon  it  by  a 
moral  necessity.  There  is  no  pretense  to  say 
that  such  is  the  predicament  of  the  present 
cause  in  this  court. 

Another  objection  taken  at  the  argument  is, 
that  Baum's  heirs  cannot  insist  upon  any  title 
to  the  property  in  question,  because  they  are 
bound  by  the  warranty  of  their  ancestor  in  the 
conveyance  thereof  to  Oliver.  But  this  objec- 
tion has  no  foundation  whatsoever  in  law, 
whether  the  warranty  be  lineal  or  collateral; 
for  the  heirs  here  do  not  claim  any  title  to  the 
property  by  descent,  but  simply  by  purchase; 
and  it  is  only  to  cases  of  descent  that  the  doc- 
trine of  warranty  applies.  For  this  it  is  suffi- 
cient to  cite  Litt.  sec.  788;  Co.  Lilt., 865;  Com. 
Dig.,  Guaranty,  I.,  2.  and  Bac.  Abridgement, 
Warranty.  G,  H,  I,  L.  The  fact,  therefore, 
that  assets  descended  upon  Mary  P.  Swing, 
one  of  the  childern  and  heirs  of  Baum,  can 
have  no  influence  upon  the  right  of  her  husband 
or  herself  to  enter  the  land  in  controversy  by 
purchase,  however  it  might  repel  their  right  to 
take  it  by  descent. 

Another  objection  suggested  at  the  argument 
was  the  difficulty  of  apportioning  the  respective 

1.— Sec,  also,  Story  Eq.  Plead.,  see.  830  to  sec.  640, 
and  the  authorities  there  cited.  Attorney-General 
v.  Cradook,  8  Mylne  &  Craig,  85. 
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interests  of  the  cestuisque  trust  in  the  tracts  No*. 
1  and'  2.  But  this  difficulty  has  been  overcome ; 
and  it  constitutes  no  matter  of  difference  be- 
tween the  Piatt  and  the  Port  Lawrence  com- 
panies, so  far  as  their  own  interests  are  eon 
cerned.  as  distinguished  from  that  of  Oliver 
and  Williams.  ' 

As  to  the  report  of  the  master  and  the  excep- 
tions thereto  in  the  court  below,  although  thole 
exceptions  were  not  formally  overruled  or  al- 
lowed; yet  it  is  plain  that  in  the  final  decree 
they  were  all  disposed  of,  some  being  allowed 
and  others  disallowed;  and  no  argument  bu 
'been  addressed  to  us  upon  the  present  [*413 
occasion  which  points  out  any  specific  errors, 
which  require  correction  beyond  those  which 
have  been  already  incidentally  hinted  at. 

We  pass  over  some  other  objections,  which 
were  suggested  at  the  argument,  without  re- 
mark, as  this  opinion  has  already  been  pro- 
tracted to  an  unusual  length.  We  need  only 
say,  that  we  see  nothing  in  those  objections 
which  requires  us  to  reform  the  decree  of  the 
court  below. 

Upon  the  whole,  the  decree  of  the  Circuit  Court 
it  affirmed,  with  costs. 


Clted-4  How..  558;  0  How..  447;  8  WalL,  1 
Wall.,  214;  gWall.,SOT;  12WalL,3»:  2  Otto,  J 


;  l 
•  :» 


Otto, 245;  10  Otto,  584 :  1  Woods,  59:  11  Bank,  fee, 
285:  18  Bank.  Rear.,  43S;  6  McLean,  144;  8  OhT,  *» 
682;  SMcAr..  322. 


WASHINGTON  BRIDGE  COMPANY,  Ap- 
pellant, 
«. 
WILLIAM  STEWART,  JAMES  8TEW 
ART,  amd  JOHN  GLENN. 

Appeal*— jurisdiction — second  appeal — what  rt- 
tiewtd  on — this  court  has  no  power  to  retime 
its  decisions — at  expiration  of  tern,  deem 
finally  conclusive. 

After  a  case  has  been  decided  upon  Ms  merits, 
and  remanded  to  the  court  below.  If  it  Is  again 
brought  up  on  a  second  appeal,  rt  Is  then  too  law 
to  allege  that  the  oourt  had  not  Jurisdiction  to  tty 
the  flrst  appeal. 

The  Supreme  Court  has  no  power  to  revtow  to 
decisions,  whether  in  a  caso  at  law  or  la  sail  111. 
A  final  decree  in  ohanoery  Is  as  ooodnaivw  at  a 
Judgment  at  law. 

An  affirmance  by  a  divided  court,  either  npoao 
writ  of  error  or  appeal,  is  conclusive 
rights  of  the  parties. 


THIS  was  an  appeal  from  the  Circuit 
of  the  United  States  for  the  Diatdnta* 
Columbia,  held  in  and  for  the  County  of  Wi 
ington,  sitting  as  a  court  of  equity. 

The  same  case  was  before  the  court  at  i 
uary  Term,  1840.  and.  the  decree  of  thaei 
below  affirmed  by  the  Supreme  Court.  a»<h 
consequence  of  the  court  being  equally  aHaML 
no  opinion  was  given,  and  no  report  of  " 
published.  It  now  came  up  on  as 
that  it  was  improperly  brought  op 
the  decree,  from  which  the  appeal  was 
was  said  not  to  be  a  final  decree. 

The  case  was  this: 

The  Washington  Bridge 
owners  of  a  bridge  across  the 
under  a  charter  granted  in  1806. 
1881,  a  large  part  of  the  bridge  mm 


Digitized  by 


Google'. 


1845 
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and  carried  away  by  the  ice  and  flood ;  and  in 
April  the  president  and  directors  called  for  an 
installment  of  ten  dollars  per  share  from  the 
stockholders  for  the  purpose  of  repairing  it. 
The  defendants  in  error  did  not  pay.  and  their 
shares  were  forfeited  on  the  21st  of  June,  1832, 
under  the  8th  section  of  the  charter. 

On  the  14th  of  July,  1832,  Congress  passed 
to  act  to  purchase  the  bridge,  and  appropriated 
$20,000  for  that  purpose,  which  they  directed 
to  be  divided  amongst  the  stockholders  in  the 
manner  therein  pointed  out. 

In  May.  1833,  the  defendants  in  error  filed  a 
414*1  bill  in  the  Circuit  *Court,  claiming  to 
Ik  stockholders,  and,  as  such,  to  be  entitled  to 
a  distributive  share  of  the  purchase  money. 
The  bridge  company  resisted  the  claim  on  the 
ground  that  their  shares  had  been  forfeited, and 
in  November,  1838,  the  cause  came  on  for  hear- 
ing on  the  bill,  answers,  exhibits,  depositions, 
•w  general  replication,  when  the  court  made 
the  following  decree: 

"  This  cause  having  been  set  for  hearing  upon 
the  bill,  answer,  general  replication,  exhibits, 
tod  evidence,  and  coming  on  to  be  heard  and 
argued  by  counsel,  it  is,  on  this  twenty- ninth 
aay  of  November,  in  the  year  eighteen  hun- 
dred and  thirty-eight,  after  full  consideration, 
ordered,  decreed  and  adjudged,  that  the  rights 
tod  interests  of  the  complainants,  and  the  other 
stockholders  in  said  bill  of  complaint  mentioned, 
and  who  have  come  in,  or  may  come  in,  before 
tie  final  determination  of  this  cause,  and  pro- 
cure themselves  to  be  made  parties  to  these  pro- 
codings,  have  not  been,  ana  were  not  forfeited 
under  and  by  virtue  of  the  proceedings  of  said 
bridge  company,  stated  and  set  forth  in  the  said 
answer,  and  exhibits,  and  evidence,  but  that  the 
•ame  remain  in  full  force  and  virtue,  and  that 
the  said  parties  are  respectively  entitled  to  their 
proportion  of  the  sum  of  $30,000,  mentioned 
and  stated  in  said  bill  of  complaint  as  stock- 
holders in  said  company;  and  that,  in  order  to 
nx  and  adjust  the  said  proportions  or  shares  of 
'aid  parties,  there  be  first  deducted  the  sum  of 
$10,561.55,  mentioned  in  said  answer,  being 
the  turn  advanced  by  certain  stockholders,  as 
therein  mentioned,  with  interest  thereon  from 
the  lime  the  same  was  advanced  to  the  time  of 
(be  receipt  of  the  said  $20,000,  being  an  aver- 
age of  nine  months,  for  which  said  interest  is 
to  be  calculated;  also  the  sum  of  $568.25,  be- 
ing the  amount  of  unclaimed  dividends  ex- 
pended on  the  said  bridge,  with  interest  thereon 
from  the  time  of  said  expenditure  to  the  receipt 
of  said  $20,000,  and  that  subject  to  such  deduc- 
tions; and,  after  the  same  shall  have  been  made, 
(be  said  complainants  are  respectively  entitled 
to,  and  shall  receive  their  full  share  and  pro- 
portion  of  the  interest  on  the  same,  which  shall 
lave  been  earned  and  made  of  the  said  sums 
a>  due  to  them  respectively  pending  this  suit, 
twder  the  investment  made  thereof  by  coin- 
fiainants. 

"And  it  is  ordered,  that  other  items  claimed 
to  be  deducted  be  rejected,  no  evidence  having 
born  offered  to  show  their  character  or  their 
■mount. 

"  And  it  is  further  ordered,  that  the  case  be 
Kfsrred  to  the  auditor,  to  state  an  account  in 
conformity  with  the  principles  laid  down  in 
«fc  decree/' 

Fiom  this  decree  the  bridge  company  prayed 
Howard  8. 


an  appeal  to  the  Supreme  Court,  where,  as  has 
already  been  stated,  it  was  affirmed  by  a  divided 
court. 

In  April, 1840,the  case  was  referred  by  the  Cir- 
cuit Court  to  the  auditor,  who  made  the  follow- 
ing report  in  November,  1841 : 

"  The  undersigned  auditor,  to  whom  was  re- 
ferred the  papers  in  "this  cause  on  the  [*415 
29th  of  April,  1840.  has  had  the  same  under 
examination,  and,  after  a  full  consideration  of 
the  same,  begs  leave  to  make  the  following  re- 
port :  That  the  amount  of  funds  in  the  hands 
of  Frederick  May,  president  and  treasurer  of 
the  Washington  Bridge  Company,  including 
interest  on  corporation  stock  received  and  to  be 
received,  on  the 80th  June,  1841,  is  $22,221.52. 
That  the  amouut  refunded  the  stockholders  of 
fifteen  hundred  and  nineteen  shares,  which  they 
had  advanced  towards  repairing  the  bridge, 
with  interest  thereon  according  to  the  decree; 
the  amount  of  unclaimed  dividends  which  had 
been  expended  for  said  repair,  and  also  directed 
to  be  refunded  with  interest  for  nine  months; 
for  debt  due  from  the  bridge  company,  includ- 
ing costs  of  suit;  the  trustee's  commission,  au- 
ditor's bill,  Sec.,  and  the  payment  to  said  fifteen 
hundred  and  nineteen  shareholders  of  ten  per 
cent,  upon  the  cost  of  their  stock,  as  per  state- 
ment herewith  submitted,  amount  to  $18,991.- 
11,  leaving  a  balance  in  the  trustee's  hands  of 
$3,222.41. 

"  That  the  holders  of  the  four  hundred  and 
seventy- three  shares,  which  were  deemed  by 
the  company  to  have  been  forfeited  (but  which 
the  court  decided  were  not  forfeited),  according 
to  the  cost  of  the  same,  amount  to  $20,749.17, 
ten  per  cent,  on  the  same  (being  the  dividend 
paid  to  the  first  mentioned  stockholders) 
amounts  to  $2,074.91,  as  per  statement  B  here- 
with, leaving  a  balance,  after  paying  said 
amount,  in  the  hands  of  the  trustee  of  $1.- 
147.50. 

"  In  ascertaining  the  cost  of  the  shares  to  the 
present  claimants,  the  auditor  has  taken  pains, 
as  far  as  possible,  to  ascertain  the  same.  The 
principal  claimants  are  John  Glenn  and  the 
Messrs.  Stewarts.  In  the  case  of  Mr.  Glenn, 
he  states  on  oath  that  the  stock  belongs  to  the 
estate  of  Robert  Barry,  and  is  held  by  him  as 
trustee  or  administrator.  Barry  was  an  origi- 
nal subscriber.  In  the  case  of  the  Stewarts, 
they  claim  as  having  obtained  it  from  D.  Stew- 
art's estate  in  the  course  of  distribution,  not  as 
purchaser.  D.  Stewart  was  an  original  sub- 
scriber. In  all  other  cases,  the  scale  furnished 
from  the  president  of  the  company  of  the  cur- 
rent price  of  the  stock  at  the  periods  bf  trans- 
fer, have  been  the  sole  guide  by  which  to  fix 
the  value.  Several  of  the  stockholders  on  the 
list  are  known  to  be  dead,  and  it  is  not  known 
to  the  auditor  who  their  representatives  are; 
but  in  making  a  distribution  of  this  fund,  their 
rights  ought  to  be  preserved,  and  their  fair  div- 
idend paid  when  demanded. 

"Doctor  May,  the  trustee,  claims  $1,000  for 
his  commission  on  the  money  received  from  the 
treasury  ($20,000)  for  the  sale  of  the  bridge. 
The  charge  has  been  objected  to  by  some  of 
the  claimants,  and  the  auditor  has  reduced  it 
to  $500;  if  he  has  erred  in  this,  the  court  can 
correct  it. 

"The  amount  of  the  unclaimed  dividends 
used  for  repairing  the  bridge,  $568.25,  and  nine 
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months' interest  thereon,  $25.57,  making  $598.- 
82,  has  been  in  part  paid,  but  a  very  consider- 
able part,  in  all  probability,  never  will  be  called 
416*1  for,  as  many  of  the  persons  who  "were 
entitled  to  it  are  dead, and  some  insolvent;  their 
representatives  knowing  nothing  of  the  small 
amount  so  many  years  due.  The  complain- 
ants, however,  in  the  present  cause,  have  no 
claim  on  the  unclaimed  money  due  to  others. 

"As  regards  the  disposition  to  be  made  of 
the  balance  which  will  remain  in  the  hands  of 
the  trustee  ($1,147.50),  after  paying  the  stock- 
holders ten  per  cent.,  the  auditor  begs  refer- 
ence to  his  remarks  on  the  general  statement 
herewith.         Submitted  by 

"Joseph  Forrest,  Auditor." 

Whereupon  the  court  made  the  following  de- 
cree in  the  premises: 

"  The  report  of  the  auditor  in  this  case  hav- 
ing been  filed,  together  with  the  accompanying 
statements  by  him  made,  and  constituting  part 
of  the  same,  and  being  fully  considered  by  the 
court,  it  is,  this  4th  day  of  June,  eighteen  hun- 
dred and  forty-two,  ordered  and  decreed  that 
the  same  be,  and  it  is  in  all  respects  confirmed. 
And  the  said  cause  coming  on  tor  final  hearing 
upon  the  bill,  answer,  replication,  exhibits,  ev- 
idence, report  of  auditor,  &c,  and  being  ma- 
turely considered,  it  is  further  ordered,  ad- 
judged and  decreed,  that  the  complainants  are 
entitled  to  the  relief  prayed,  in  conformity  with 
the  report  of  said  auditor  as  aforesaid,  and  that 
the  relief  be  extended  to  the  other  stockhold- 
ers in  said  company  in  the  proportions  and  for 
the  sums  mentioned  in  the  statement  by  the  au- 
ditor of  the  stockholders  in  said  company  who 
have  not  participated  in  the  dividends  of  said 
bridge  company.  And  it  is  further  ordered  and 
decreed  that  the  said  defendants  pay  over  to 
said  parties  respectively,  or  to  their  solicitors  on 
record,  the  said  sum  so  due  to  them  respectively, 
in  conformity  with  said  report  and  statement 
and  of  this  decree,  together  with  the  costs  of 
this  suit  to  be  taxed  by  the  clerk,  including  the 
costs  of  the  Supreme  Court,  on  or  before  the 
first  day  of  July,  1842,  and'file  with  said  clerk, 
on  or  before  said  first  day  of  July,  1842,  a 
statement  of  said  payments  so  made, 


"By  order  of  the  court." 
e  the 


From  this  decree  the  bridge  company  ap- 
pealed to  the  Supreme  Court. 

Mr.  Bradley  for  the  appellants. 

Mr.  Coxe  for  the  appellees.   N 

Mr.  Bradley  referred  to  the  record  to  show 
that  the  decree  first  appealed  from  was  an  in- 
terlocutory, and  not  a  final  decree,  and  that  the 
Supreme  Court  had  not  jurisdiction  in  such  a 
case.    He  then  proceeded  thus: 

The  appellants  are  not  estopped  from  deny- 
ing the  jurisdiction  of  the  Supreme  Court  to 
which  they  appealed  in  that  cause,  as  the  want 
of  jurisdiction  is  apparent  in  the  record.  (See 
Wilson  v.  Hobday,  4  M.  &  S.,  120.) 
4 1 7*1  *Tbat  was  debt  on  a  replevin  bond 
given  by  the  defendant  to  the  mayor  of  Can- 
terbury, and  the  breach  assigned  was,  that  the 
defendant  did  not  appear  ana  prosecute  his  re- 
plevin in  the  Mayor  s  Court.  The  defendant 
demurred  to  the  declaration,  and,  among  other 
things,  assigned  as  cause  of  demurrer,  that  it 
did  not  appear  upon  the  declaration  that  the 
mayor  had  Jurisdiction  to  grant  replevins,  and 
to  take  bond,  &c. 
660 


The  court  was  of  opinion  that  it  did  suffi- 
ciently appear,  that  the  mayor  prima faeuhaA 
jurisdiction,  and  upon  that  ground  only  over- 
ruled the  demurrer;  whereas  if  they  had  been 
of  opinion  that  the  defendant  was  estopped  to 
deny  the  jurisdiction,  because  he  had  resorted 
to  that  court  for  relief,  they  would  have  de- 
cided the  case  upon  that  ground  rather  than  on 
the  doubtful  ground,  that  the  mayor  had  juris- 
diction, and  which  they  took  great  pains  to  sup- 
port. 

(See,  also,  Ketland  v.  The  Cassius.  2  Dallas, 
868. )  ' '  The  court  is  bound  to  take  notice  of  a 
question  of  jurisdiction  whenever  it  may  occur, 
and  however  it  may  be  proposed;  for,  if  we 
arc  satisfied  that  we  have  not  legal  cognizance 
of  any  cause,  or  in  terms  less  direct,  if  we  are 
not  satisfied  that  we  have  cognizance,  we  ought 
not  to  proceed  to  a  decision  or  an  investigation 
upon  its  merits."    (Per  Wilson,  J.) 

A  plaintiff  may  assign  for  error  the  want  of 
jurisdiction  in  that  court  to  which  be  had 
chosen  to  resort.  It  is  the  duty  of  the  court  to 
see  that  they  have  jurisdiction,  for  the  consent 
of  parties  cannot  give  it;  and  if  they  decide  a 
case  of  which  they  have  no  jurisdiction,  it  is 
the  error  of  the  court.  The  decision  is  void 
because  coram  non  judice.  (Capron  v.  Van 
Noorden,  2  Cranch,  126.) 

(Orote  v.  Edward*,  Hobart  5.)  "  Consent  o) 
parties  cannot  change  the  law:"  a  fortiori,  can 
not  give  jurisdiction. 

"The  courts  of  the  United  States  are  all  oj 
limited  jurisdiction,  and  their  proceedings  an 
erroneous,  if  the  jurisdiction  be  not  showc 
upon  them;"  but  quart,  whether  judgments  ii 
in  such  cases  are  absolute  nullities,  which  maj 
be  totally  disregarded.  For,  it  does  not  folio* 
that  the  court  had  not  jurisdiction,  because  &1 
the  circumstances  necessary  to  give  jurisdictioi 
do  not  appear  in  the  proceedings.  It  is  error 
however,  not  to  state  them;  and  the  judgroen 
may  therefore  be  reversed.  But,  if  ft  does  ap 
pear  upon  the  proceedings  that  the  court  ha< 
not  jurisdiction,  the  judgment  is  an  absolut 
nullity,  and  may  be  totally  disregarded.  Se 
Kempe's  Lessee  v.  Kennedy  (5  Cranch,  185),  Th 
Life  Inxuranee  Company  v.  Adam*  (9  Peten 
602,  before  cited),  Decatur  v.  Paulding  (14  P< 
ters,  Appendix.  609),  and  SktUern't  Ex.v.  May 
Ex.  6  (Cranch,  268),  in  which  the  Snprera 
Court  decided,  and  as  the  merits  of  the  caus 
had  been  finally  decided  in  that  court,  and  it 
mandate  required  only  the  execution  of  its  <b 
cree,  the  Circuit  Court  was  bound  to  carry  thi 
decree  into  execution,  although  the  jurisdictioi 
of  that  court  was  not  alleged  in  the  pleading 

♦Letters  of  administration,  granted  [*411 
while  there  is  a  qualified  executor  capable  o 
acting,  are  absolutely  void.  (Griffith  v.  Fraxut 
8  Cranch,  26.) 

In  the  case  of  Houston  v.  Moore  (8  Wheat 
483),  the  court  said,  that  the  jurisdiction  of  th 
Supreme  Court  under  the  25th  section  of  th 
Judiciary  Act  of  1789  extends  only  to  a  fin 
judgment  or  decree;  and  that  a  judgment  n 
versing-  that  of  an  inferior  court,  and  awardia 
a  venire  de  novo,  Is  not  a  final  judgment;  at 
in  Martin  v.  Hunter  (1  Wheat,  855),  that  ad 
cree  affirming  an  interlocutory  decree  is  sot 
final  decree;  and  in  Weston  v.  City  of  Ckark 
ton  (2  Peters,  4S4),  that  a  final  judgment  b  tit 
which  determines  the  particular  cause:  H  net 
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not  finally  decide  upon  the  rights  litigated;  and 
in  Rutherford  v.  Pinker  (4  Dallas,  22),  that  a  de- 
cree, overruling  in  equity  a  plea  of  limitations, 
and  ordering  the  defendant  to  answer,  is  not  a 
final  judgment;  and  Chase,  </.,  said,  that  "in 
England  a  writ  of  error  may  be  brought  upon 
an  interlocutory  decree  or  order;  but  here  the 
words  of  the  act  allow  it  only  in  the  case  of  a 
I  final  judgment"  In  Young  v.  Grundy  (6 
Cranch,  51),  the  Supreme  Court  said  no  appeal 
or  writ  of  error  will  lie  to  an  interlocutory  de- 
cree dissolving  an  injunction — the  same  in  Gib- 
Umt  A  Ogden  (6  Wheat.,  448);  and  in  The  Pal- 
mpa  (10  Wheat.,  502),  a  decree  for  restitution, 
with  costs  and  damages,  before  the  court  had 
acted  upon  the  report  of  the  commissioner  as 
to  the  damages,  was  held  not  to  be  a  final  de- 
cree. 

In  Onsen  v.  Hurd  (2  T.  R.,  648,  644),  it  ap- 
peared that  the  court  had  no  jurisdiction,  be- 
cause the  arbitration  had  not  been  made  a  rule 
of  court.  The  parties  agreed  to  waive  the  ob- 
jection and  go  into  the  merits,  but  Lord  Ken- 
tod,  Ch.  J.,  said,  "  that  could  not  be  done;  for 
the  court  were  bound  to  take  notice  that  they 
bad  no  jurisdiction ;  and  he  remembered  an  in- 
ataoce,  many  years  ago,  when,  there  being  no 
title  to  the  affidavits  in  the  cause,  the  court  said 
they  could  not  take  any  notice  of  them,  even 
though  the  counsel  on  the  other  side  did  not 
wiah  to  take  the  objection."  (See  Bingham  v. 
Cabot  etal.,3  Dallas,  32.  note.)  In  Boat  v.  Trip- 
lot  (3  Wheat..  600),  the  Supreme  Court  said 
that  Us  jurisdiction  extends  only  to  final  judg- 
ments and  decrees  of  the  Circuit  Court  of  the 
District  of  Columbia,  not  to  cases  where  the 
opinion  of  the  judges  of  that  court  were  di- 
wied. 

In  the  case  of  The  Abby  (1  Mason,  863,  864), 
Mr.  Jvttiee  Story  said:  "  It  cannot  be  admit- 
ted that  any  party  can  first  affirm  the  jurisdic- 
tion by  taking  the  property  on  bail,  and  then 
tarn  round  and  deny  the  same  jurisdiction, 
when  the  court  can  no  longer  administer  effect- 
sal  relief  to  the  interests  of  other  persons.  The 
party  is  estopped  by  his  own  acts  from  such  a 
proceeding.  A  plea  to  the  merits  is  an  admis- 
sion that  the  jurisdiction  of  the  court  is  well 
founded,  and  a  decree  upon  those  merits  can- 
sot  afterwards  be  arrested,  unless  the  defect  of 
jurisdiction  be  apparent  on  the  face  of  the 
ncord." 

419*]  *But  if  the  defect  of  jurisdiction  be 
already  apparent  on  the  face  of  the  record,  and 
there  is  no  necessity  to  introduce  into  the  rec- 
ord any  fact  to  show  the  want  of  jurisdiction, 
the  party  is  not  estopped  from  availing  himself 
tf  such  defect,  and  the  court  is  as  much  bound 
to  take  notice  of  it  as  if  it  had  been  pleaded. 

So  in  Fither  v.  Harnden  (1  Paine,  68),  Mr. 
J-fttia!  Livingston  said:  "  Where  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion that  occurs  in  the  cause;  and,  whether  its 
decision  be  correct  or  otherwise,  its  judgment, 
BWi]  reversed,  is  considered  as  binding.  But 
tf  it  act  without  authority,  its  judgments  are 
aonridcred  as  nullities,  and  form  no  bar  to  a 
neovery,  which  may  be  sought  in  opposition  to 
them,  even  prior  to  a  reversal." 

IX,  then,  the  judgment  of  this  court,  thus 
technically  affirming  the  interlocutory  decree 
af  the  Circuit  Court,  is  a  mere  nullity,  as  we 
think  it  is,  the  cause  now  comes  before  this 
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court  for  the  first  time  upon  its  real  merits,  and 
the  counsel  for  the  original  defendants,  now 
appellants,  respectfully  submit  the  following 
argument. 

[The  argument  of  Mr.  Bradley  upon  the 
merits  of  the  case  is  omitted,  because  the  decis- 
ion of  the  court  turned  upon  the  preceding 
point.] 

Mr.  Cote,  for  appellees: 

This  case  originated  in  a  bill  in  equity  filed 
by  the  appellees,  on  behalf  of  themselves  and 
others  in  the  Circuit  Court  for  the  County  of 
Washington,  in  May,  1888. 

After  a  tedious  prosecution  of  the  cause,  a 
decree  was  rendered  in  November  Term,  1888, 
by  the  Circuit  Court.  The  chief  judge,  Cranch, 
being  interested  in  the  case,  as  one  of  the  de- 
fendants, did  not  sit  in  the  cause,  and,  conse- 
quently, the  decree  was  made  by  the  concur- 
ring opinions  of  the  two  other  judges. 

The  decree  having  been  made,  the  defend- 
ants, now  the  appellants,  prayed  an  appeal  to  the 
Supreme  Court,  and,  in  January  Term,  1840. 
the  decree  of  the  Circuit  Court  was  affirmed 
with  costs.  The  mandate  from  the  Supreme 
Court  directed  to  the  Circuit  Court,  command- 
ing that  such  execution  and  proceedings  be 
had  in  the  said  case,  as,  according  to  right  and 
justice,  and  the  law  of  the  United  States  ought 
to  be  had,  was  filed  on  the  8d  April,  1840. 

The  case  was  referred  to  the  auditor  to  state 
an  account  in  conformity  with  the  principles 
laid  down  in  the  decree.  The  auditor  made 
his  report  in  November  Term,  1641.  To  this 
report  no  exceptions  were  taken  by  either  party, 
and  it  was  accordingly,  in  conformity  with  the 
practice  of  the  Circuit  Court,  confirmed  4th 
June,  1842. 

From  this  decree  the  defendants  again  appeal, 
and  thus  the  case  is  for  the  second  time  brought 
up  for  decision. 

It  will  be  observed  by  the  court  that  the  ar- 
gument submitted  on  behalf  of  the  appellants 
presents  no  objection  to  any  proceeding  or 
•action  of  the  Circuit  Court  subsequent  [*420 
to  the  former  decree  of  this  court.  It  contains 
no  objection  to  the  report  of  the  auditor,  no 
allegation  that  it  was  not  in  precise  accordance 
with  the  mandate  of  this  court  issued  in  Jan- 
uary, 1840. 

The  argument  now  addressed  to  the  court  on 
the  part  of  the  appellants  seeks  to  establish 
three  positions: 

1.  That  the  former  decree,  having  been 
made  by  a  divided  court,  is  not  to  be  regarded 
as  an  adjudication  of  the  rights  of  the  parties. 

2.  That  inasmuch  as  further  proceedings 
were  necessary  to  carry  out  that  decree,  the 
decree  of  the  Circuit  Court  then  appealed  from 
was  not  final,  and  consequently  the  Supreme 
Court  had  no  jurisdiction  of  tne  case,  and  all 
its  proceedings,  being  coram  non  judiee,  are 
null  and  void. 

3.  That  the  real  merits  of  the  case  being 
open  now  for  the  first  time,  this  court  will 
re-examine  those  merits.and  decree  in  opposition 
to  its  former  judgment. 

These  questions  have  an  importance  far  be- 
yond the  interests  involved  in  this  particular 
case. 

1.  The  question  is  not,  what  is  to berecognized, 
here  or  elsewhere,  as  the  authority  of  a  decision 
of  the  Supreme  Court  when  the  judges  were 
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equally  divided,  in  case  such  decision  should  j 
be  cited  as  an  authoritative  adjudication  of 
principles?  It  is,  however,  insisted  that  this 
case  was  decided — that  it  passed  into  rem  judi- 
calam.  The  law  is  perfectly  well  settled  that 
when  this  court  is  equally  divided  in  opiuion 
upon  a  writ  of  error,  the  judgment  of  the  in- 
ferior court  is  affirmed.  (Kiting  v.  Bank  of 
United  State*.  11  Wheat..  68.)  The  judgment 
has  the  same  force  and  effect  in  every  particu- 
lar as  if  it  had  passed  by  the  unanimous  opin- 
ion of  the  court. 

2.  The  decree  of  the  Circuit  Court  upon 
which  the  decree  of  affirmance  passed,  not 
being  a  final  judgment,  this  court  had  no  ju- 
risdiction. 

This  ground  of  objection  is  not  entitled  to 
much  favor  from  this  court.  The  now  appellant 
was  then  the  appellant.  He  invoked  the  juris- 
diction of  this  court,  and,  having  been  unsuc- 
cessful in  his  application,  now  denies  the  va- 
lidity of  his  own  acts,  disclaims  a  jurisdiction 
which  he  himself  sought,  and  denies  the  au- 
thority of  the  court  into  which  he  himself 
compelled  his  antagonist  to  meet  him. 

But  the  answer  to  this  objection  is  twofold: 

1.  The  question  is  not  now  open  whether  or 
not  this  court  had  jurisdiction  of  the  former 
case;  nor  has  this  court  now  jurisdiction  to 
examine  its  own  judgment  passed  four  years 
since,  and  to  reverse  it  for  any  cause  of  error. 
(Slattern's  Ex'rs  v.  May"*  mr»,  6  Cranch, 
267.) 

The  question  certified  from  the  Circuit  Court 
of  Kentucky  to  the  Superior  Court  for  its  de- 
cision, was,  whether  the  cause  could  be  dis- 
missed from  the  Circuit  Court  for  want  of  ju- 
421*]  risdiction  after  the  "case  had  been  re- 
moved by  writ  of  error  to  the  Supreme  Court, 
and  that  court  had  acted  upon  and  remanded 
the  cause  to  the  Circuit  Court  for  further  pro- 
ceedings. It  was  held  that  the  objection  came 
too  late. 

It  is  manifest  that  if  the  Circuit  Court  had 
no  jurisdiction  of  the  case,  that  the  only  ques- 
tion over  which  this  court  could  exercise  au- 
thority was  the  single  one  of  jurisdiction. 
When,  therefore,  it  was  held  that  it  was  too 
late  to  question  the  jurisdiction  of  the  Circuit 
Court,  a  fortiori  it  was  too  late  to  question 
that  of  the  Supreme  Court. 

The  ground  of  objection  now  urged  existed 
when  the  case  was  formerly  before  the  Supreme 
Court.  It  might  then  have  been  urged.  If 
not  noticed  by  counsel,  it  was  competent  for 
the  court  ex  mero  motu  to  take  cognizance  of 
it,  and  to  dismiss  it  for  that  cause.  In  adjudi- 
cating upon  the  merits  of  the  case,  this  court 
has,  by  necessary  implication,  asserted  its  ju- 
risdiction. It  is  alleged  that  the  judgment  was 
not  final.  This  point  was  fully  argued  in  Me- 
Donough  v.  MiUaudon,  at  the  present  term. 
The  whole  law  of  the  case  was  settled;  nothing 
remained  but  the  ministerial  duty  of  stating 
the  account, which  is  in  the  nature  rather  of  an 
execution  to  carry  out  the  decree. 

If  there  be  error  in  this,  how  can  this  error 
now  be  rectified?  It  will  hardly  be  contended 
that  this  can  be  assimilated  to  some  which  have 
been  cited,  and  that  the  judgment  rendered  in 
1840  was  coram  non  judiee,  and  consequently 
an  absolute  nullity. 

In  Kempe's  Lessee  v.  Kennedy  (5  Cranch,  185), 
602 


this  court  held  that  such  was  not  the  case  in 
regard  to  the  courts  of  the  United  States.  If 
jurisdiction  does  not  appear  on  the  face  of  thrir 
proceedings,  their  judgments  are  erroneous  and 
reversible,  but  they  cannot  be  considered  as 
nullities  which  may  be  totally  disregarded. 

In  this  aspect  of  the  case,  the  present  appeal, 
although  nominally  and  in  form  an  appeal  from 
a  decree  of  the  Circuit  Court  rendered  in  June, 
1842,  is  substantially  an  appeal  from  a  decree 
of  this  court  rendered  in  January,  1840. 

It  is  contended  upon  this  point, 

1.  That  there  is  no  mode  pointed  out  bylaw 
in  which  an  erroneous  judgment  of  this  court 
can  be  reviewed  and  reversed  either  in  this  or 
any  other  court. 

2.  That  upon  this  appeal  nothing  is  before 
this  court  but  the  proceedings  of  the  Circuit 
Court  upon  and  subsequent  to  the  mandate. 

Both  of  these  points  have  been  conclusively 
settled  by  a  scries  of  adjudications. 

(Himely  ▼.  Rote,  5  Cranch,  816.)  This  cause 
came  up  a  second  time  by  an  appeal,  and  the 
chief  juslice  declared  that  nothing  was  before 
the  court  except  what  was  subsequent  to  the 
mandate.  In  316,  in  delivering  the  opinion  of 
the court.he again  says:  "A  decree  *hav-[*422 
ing  been  formerly  rendered  in  this  cause,  the 
court  is  now  to  determine  whether  the  decre* 
has  been  executed  according  to  its  true  in  tec  t 
and  meaning." 

[Martin  v.  Hunter's  Lessee,  1  Wheat..  364. ) 
This  cose  was  brought  before  the  Supreme  Court 
on  a  writ  of  error  upon  proceedings  subsequent 
to  the  mandate  formerly  awarded,  and  the 
error  assigned  was  in  the  judgment  of  iho 
Court  of  Appeals  of  Virginia,  which  had  sol- 
emnly decided  that  the  Supreme  Court  did  not 
possess  the  appellate  jurisdiction  which  it  bad 
exercised  in  rendering  the  former  judemeut. 
The  points  of  difference  which  distinguish  that 
case  from  the  one  at  bar,  are,  1st.  that  in  Martin 
v.  Hunter  the  court  below  had  adjudged  that  this 
court  had  no  jurisdiction,  ana  therefore  its 
proceedings  were  coram  non  judiee;  here  the 
Circuit  Court  has  without  hesitation  recognized 
the  authority  of  this  court,  and  has  in  duty 
bound  executed  its  mandate.  2d.  In  Martin 
v.  Hunter  the  objection  was  made  by'a  Slate 
court  jealous  of  its  rights  and  powers,  and  by 
parties  brought  unwillingly  before  the  federal 
tribunal ;  here  it  is  the  suggestion  of  the  v»tt 
party  who  voluntarily  invoked  the  appellate  ju- 
risdiction of  this  court.  3d.  In  that  case  the 
judgment  of  the  inferior  court  embodied  and 
asserted  the  defect  of  jurisdiction,  aud  it  was 
that  judgment  which  was  to  be  reviewed;  in 
this  case  it  is  sought  to  give  to  this  appeal  the 
force  and  effect  of  an  appeal  directly  from  tiie 
decree  of  the  Supreme  Court  itself. 

In  p.  355,  the  court  says:  "  To  this  argument 
several  answers  may  lie  given.  In  the  lira 
place,  it  is  not  admitted  that  upon  this  writ 
of  error  the  former  record  is  before  us."  " In 
the  next  place,  in  ordinary  cases  a  second 
writ  of  error  has  never  been  supposed  to  draw 
in  question  the  propriety  of  the  first  judgment 
and  it  is  difficult  to  perceive  how  such  a  pro- 
ceeding could  be  sustained  upon  principle.  A 
final  judgment  of  this  court  is  supposed  to  he 
conclusive  upon  the  rights  which  it  decides 
and  no  statute  has  provided  any  procwe  by 
which  this  court  can  revise  its  own  judgments. 
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In  several  cases  which  have  been  formerly  ad- 
judged in  this  court,  the  same  point  was  ar- 
gued by  counsel  and  expressly  overruled.  It 
wis  solemnly  held  that  a  final  judgment  of  this 
court  was  conclusive  upon  the  parties  and 
could  not  be  reexamined.  (Browder  v.  Me- 
Arthur,  7  Wheat,  68.) 

On  on  appeal,  after  a  mandate,  counsel  ap- 
plied for  a  rehearing  of  the  original  case.  The 
court  refused  to  allow  it,  being  of  opinion  that 
it  was  too  late  to  grant  a  rehearing  after  the 
cause  had  been  remitted  to  the  court  below, 
4c,  and  that  a  subsequent  appeal  from  the 
Circait  Court  for  supposed  error  in  carrying 
into  effect  such  mandate,  brought  up  only  the 
proceedings  subsequent  to  the  mandate,  and 
did  not  authorize  an  inquiry  into  the  merits  of 
the  original  decree.  (The  Santa  Maria,  10 
Wheat..  442.) 

ISmilg  &  Bote  is  affirmed,  and  it  is  said  that 
the  original  proceedings  are  before  the  court  on 
433*Jtae  second  appeal  only  for  the  purpose'of 
enabling  it  to  see  and  adjudge  any  new  points 
which  were  not  terminated  by  the  original  de- 
cree.   (Bk-parU  Stbbald,  12  Peters,  492.) 

We  think  proper  to  state  our  settled  opinion 
,  of  the  course  which  is  prescribed  by  the  law 
for  this  court  to  take,  after  its  final  action  upon 
a  case  brought  within  its  appellate  jurisdiction, 
as  well  as  that  which  the  court  whose  final  de- 
cree or  judgment  has  been  thus  verified  ought 
to  take.  Appellate  power  is  exercised  over  the 
proceedings  of  inferior  courts,  not  on  those  of 
the  appellate  court.  The  Supreme  Court  have 
no  power  to  review  their  decisions,  whether  in 

*  case  at  law  or  equity..  A  final  decree  in  chan- 
cery is  aa  conclusive  as  a  judgment  at  law. 
Both  are  conclusive  on  the  rights  of  the  parties 
thereby  adjudicated. 

No  principle  is  better  settled,  or  of  more  uni- 
versal application,  than  that  no  court  can  reverse 
or  annul  its  own  final  decrees  or  judgments, 
for  errors  of  fact  or  law,  after  the  term  in  which 
they  have  been  rendered,  except  for  clerical 
mistakes,  or  to  re-instate  a  cause  dismissed  by 
mistake;  from  which  it  follows,  that  no  change 
or  modification  can  be  made  which  can  vary  or 
affect  it  in  any  material  thing. 

When  the  Supreme  Court  have  executed  their 
power  in  a  cause  before  them,  and  their  final 
decree  or  judgment  requires  some  further  act 
to  be  done,  it  cannot  issue  an  execution,  but 
•hall  send  a  special  mandate  to  the  court  below 
to  award  it.  Whatever  was  before  the  court, 
and  is  disposed  of,  is  considered  as  finally  set- 
tled. The  inferior  court  is  bound  by  the  decree, 
ai  the  law  of  the  case,  and  must  carry  it  into 
execution  according  to  the  mandate.  They 
cannot  vary  it,  or  examine  it  for  any  other  pur- 
pose than  execution;  or  give  any  other  or  fur- 
ther relief;  or  review  it  upon  any  matter  decided 
oo  appeal,  for  error  apparent;  or  intermeddle 
with  it,  further  than  to  settle  so  much  as  has 
been  remanded.  After  a  mandate,  no  rehearing 
will  be  granted.  It  is  never  done  in  the  House 
of  Lords;  and  on  a  subsequent  appeal  nothing 
fr  brought  up  but  the  proceedings  subsequent 
to  the  mandate.  After  this  distinct  exposition 
of  the  law  by  the  Supreme  Court,  it  would  be 

•  work  of  supererogation  for  me  to  vindicate  it 
from  the  charge  of  usurping  a  jurisdiction  not 
vested  in  it  by  law,  or  to  establish  the  correct- 
ness of  a  judgment  which  this  high  tribunal  has 
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rendered.  Should  this  be  deemed  important,  I 
proffer  myself  ready  to  show  that  the  former 
decree  of  the  Circuit  Court  was  a  final  decree, 
within  the  meaning  of  the  Judicial  Act  and  the 
practice  of  this  court;  and  that  the  decree,  as 
well  as  that  affirming  it,  was  right. 

No  exception  having  been  taken  to  the  report 
of  the  auditor,  and  no  error  being  assigned  in 
that  or  in  the  final  decree,  it  is  submitted  that 
the  case  is  within  the  17th  rule  of  the  court,  and 
that  the  decree  of  the  Circuit  should  be  affirmed, 
with  ten  per  cent,  damages. 

*Mr.  Juttice  Wayne  delivered  the  [*424 
opinion  of  the  court: 

This  cause  is  now  before  us  upon  an  appeal 
from  a  decree  of  the  Circuit  Court,  made  by  it 
upon  an  auditor's  report,  in  conformity  with 
the  mandate  issued  by  this  court,  when  the 
cause  was  before  it  upon  a  former  occasion. 

The  appellants  did  not  except  to  the  auditor's 
report,  in  the  court  below.  When  the  cause 
was  tried  upon  the  first  appeal,  the  decree  of 
the  Circuit  Court  was  affirmed  by  a  divided 
court. 

We  are  now  asked  by  the  counsel  for  the  ap- 
pellants to  permit  him  to  re-examine  the  decree 
of  the  Circuit  Court,  upon  its  merits,  affirmed 
as  it  was  by  the  Supreme  Court,  upon  the 
ground  that  the  affirmance  was  made  when  this 
court  had  not  jurisdiction  of  the  case;  the  first 
appeal  having  been  taken  upon  what  has  since 
been  discovered  to  have  been  an  interlocutory 
and  not  a  final  decree. 

The  Supreme  Court  certainly  has  only  appel- 
late jurisdiction,  where  the  judgment  or  decree 
of  the  inferior  court  is  final.  But  it  does  not 
follow,  when  it  renders  a  decree,  upon  an  inter- 
locutory and  not  a  final  decree,  that  it  can,  or 
ought,  on  an  appeal  from  a  decree  in  the  same 
cause,  which  is  final,  examine  into  its  jurisdic- 
tion upon  the  former  occasion.  The  cause  is 
not  brought  here  in  such  a  case  for  any  such 
purpose.  It  was  an  exception,  of  which  ad- 
vantage might  have  been  taken  by  motion  on 
the  first  appeal.  The  appeal  would  then  have 
been  dismissed  for  the  want  of  jurisdiction,- and 
the  cause  would  have  been  sent  back  !o  the 
Circuit  Court  for  further  proceedings.  But  the 
exception  not  having  been  then  made  of  the  al- 
leged want  of  jurisdiction,  the  cause  was  argued 
upon  its  merits,  and  the  decree  appealed  from 
was  affirmed  by  this  court.  Its  having  been  af- 
firmed by  a  divided  court,  can  make  no  differ- 
ence as  to  the  conclusiveness  of  the  affirmance 
upon  the  rights  of  the  parties.  It  is  settled, 
that  when  this  court  is  equally  divided  upon  a 
writ  of  error  or  appeal,  the  judgment  of  the 
court  below  stands  affirmed,  (mting  v.  Bank 
of  the  United  State*,  11  Wheat.,  59;  the  case  of 
The  Antelope,  10  Wheat,  86.)  Having  passed 
upon  the  merits  of  the  decree,  this  court  has 
now  nothing  before  it  but  the  proceedings  sub- 
sequent to  its  mandate.  So  this  court  said  in 
Himely  &  Bote,  and  in  the  case  of  The  Santa 
Maria  (5  Cranch,  814;  10  Wheat.  481).  Its 
decree  became  a  matter  of  record  in  the  highest 
court  in  which  the  cause  could  be  finally  tried. 
To  permit  afterwards,  upon  an  appeal  from  pro- 
ceedings upon  its  mandate,  a  suggestion  of  the 
want  of  the  jurisdiction  in  this  court,  upon  the 
first  appeal,  as  a  sufficient  cause  for  reexamin- 
ing  the  judgment  then  given,  would  certainly 
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be  a  novelty  in  the  practice  of  a  court  of  equity. 
The  want  of  jurisdiction  is  a  matter  of  abate- 
ment, and  that  is  not  capable  of  being  shown 
for  error  to  indorse  a  decree  upon  a  bill  of  re- 
view. Shall  the  appellant  be  allowed  to  do 
more  now  than  would  be  permitted  on  a  bill  of 
review,  if  this  court  had  the  power  to  grant 
him  such  a  remedy?  If  he  was,  we  shouldthen 
have  a  mode  for  the  review  of  the  decrees  of 
425*]*this  court,  which  have  become  matters 
of  record,  which  could  not  be  allowed  as  an  as- 
signment of  error  for  a  bill  of  review,  in  anv 
of  those  courts  of  the  United  States  in  which 
that  proceeding  is  the  ordinary  and  appropriate 
remedy. 

The  application  has  been  treated  in  this  way, 
to  show  now  much  at  variance  it  is  with  the 
established  practice  of  courts  of  equity. 

It  might,  however,  have  been  dismissed,  up- 
on the  authority  of  a  case  in  this  court,  directly 
in  point  {SkiUern's  Executors  v.  May's  Executor*, 
6  Cranch,  267),  and  upon  the  footing  that  there 
is  no  mode  pointed  out  by  law,  in  which  an 
erroneous  judgment  by  this  court  can  be  re- 
viewed in  this  or  any  other  court.  In  S/dliern's 
case,  the  question  certified  by  the  court  below 
to  this  court,  for  its  decision,  was,  whether  the 
cause  could  be  dismissed  from  the  Circuit 
Court,  for  want  of  jurisdiction,  after  the  cause 
had  been  removed  to  the  Supreme  Court,  and 
this  court  had  acted  upon  and  remanded  the 
cause  to  the  Circuit  Court,  for  further  proceed- 
ings.' This  court  said :  "It  appearing  that  the 
merits  of  the  cause  had  been  finally  decided  in 
this  court  and  that  its  mandate  required  only 
the  execution  of  its  decree,  it  is  the  opinion  of 
this  court  that  the  Circuit  Court  is  bound  to 
carry  that  decree  into  execution,  although  the 
jurisdiction  of  that  court  is  not  alleged  In  the 
pleadings."  The  jurisdiction  of  thb  court,  in 
that  case,  was  as  defective  as  it  is  said  to  have 
been  in  this.  When  that  cause  was  before  this 
court,  though  the  judgment  of  the  court  below 
on  it  would  have  been  reversed,  upon  motion, 
for  the  wsnt  of  jurisdiction  on  the  face  of  the 
record,  the  defect  having  escaped  the  notice  of 
the  court  and  of  counsel,  and  the  court  having 
acted  upon  its  merits,  it  determined  that  its  de- 
cree should  be  executed.  The  reason  for  its 
judgment  no  doubt  was,  that  the  motion  to  dis- 
miss the  case,  in  the  court  below,  for  the  want 
of  jurisdiction,  after  it  had  been  before  the  Su- 
preme Court  by  writ  of  error,  and  had  been 
acted  upon,  would  have  been  equivalent,  had  it 
been  allowed,  to  a  decision  that  the  judgment 
of  this  court  might  be  reviewed,  when  the  law 
points  out  no  mode  in  which  that  can  be  done, 
either  by  this  or  any  other  court.  The  want  of 
power  in  this  court  to  review  its  judgments  or 
deciees,  has  been  so  frequently  determined  by 
it,  that  it  is  not  now  an  open  question.  Such  is 
the  result  of  what  the  court  said  in  Himely  & 
Bote  (5  Cranch,  314).  The  court  says,  in  Mar- 
tin v.  Hunter's  Lessee  (1  Wheat. ,  804).  in  reply 
to  the  allegation  that  its  judgment  had  been 
rendered  wnen  it  had  not  jurisdiction :  "To  this 
argument  several  answers  may  be  given.  In 
the  first  place,  it  is  not  admitted  that  upon  this 
writ  of  error  the  former  record  is  before  us.  In 
the  next  place,  in  ordinary  cases,  a  second  writ 
of  error  has  never  been  supposed  to  draw  in 
question  the  propriety  of  the  first  judgment, 
and  it  is  difficult  to  perceive  how  such  a  pro- 
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ceeding  could  be  sustained  on  principle.  A  final 
judgment  of  this  court  is  supposed  to  be  conclu- 
sive upon  the  rights  it  decides,  and  no  statute 
has  provided  any  process  by  which  this  court 
can  reverse  its  'judgments.  In  several  [*42(V 
cases  formerly  adjudged  in  this  court,  the  time 
point  was  argued,  and  expressly  overruled,  It 
was  solemnly  held,  that  a  final  judgment  of 
this  court  was  conclusive  upon  the  parties,  and 
could  not  be  re-examined."  In  Broader  v.  Me- 
Arthur  (7  Wheat.,  58),  counsel  applied  fort  re- 
hearing; the  court  refused  it,  saying  a  subse- 
quent appeal  brought  up  only  the  proceedings 
subsequent  to  the  mandate,  and  did  not  author, 
ize  an  inquiry  into  the  merits  of  the  original  de- 
cree. The  same  is  said  with  equal  positivenew 
in  the  case  of  The  Santa  Maria  (10  Wheat. 
442).  To  these  cases  we  add  an  extract  from 
the  opinion  of  the  court,  given  by  the  late  Mr. 
Justice  Baldwin,  in  Ex-parte  8ibbald(Vt  Peters, 
492).  That  case  called  for  the  most  careful  con- 
sideration of  the  court.  "  Before  we  proceed 
to  consider  the  matter  presented  by  these  peti- 
tions, we  think  it  proper  to  state  our  settled 
opinion  of  the  course  which  is  prescribed  by  the 
law  for  this  court  to  take,  after  its  final  action 
upon  a  case,  brought  within  its  appellate  juris- 
diction, as  well  as  that  which  the  court,  whose 
final  decree  or  judgment  has  been  thus  verified, 
ought  to  take.  Appellate  power  is  exercised 
over  the  proceedings  of  inferior  courts,  not  on 
those  of  the  appellate  court.  The  Supreme 
Court  has  no  power  to  review  its  deciskxw, 
whether  in  a  case  at  law  or  in  equity.  A  final 
decree  in  chancery  is  as  conclusive  as  a  judg- 
ment at  law.  (1  Wheat.,  855;  6  Wheat.,  US, 
116.)  Both  are  conclusive  of  the  rights  of  the 
parties  thereby  adjudicated." 

These  eases  are  decisive  of  the  motion  made  m 
this  ease,  and  as  the  decree  now  appealed  from 
carries  into  execution  the  mandate  issued  by  this 
court  upon  the  first  appeal,  we  direct  it  to  be  af- 
firmed. 

Cited-6  How., 38;  18  How.,  42;  20  How.,  fit*:  It 
Wall..  128,  80S:  17  Wall.,  283:  23  Wall.,  246:  SOtto, 
143;  12  Otto,  255;  1  Brown,  22;  2  Wood,  ft  M..  81; 
Blatchf.  Pr.,  266, 315;  2  Curt.,  238. 


RICHARD  NUGENT,  Assignee  of  Eliia- 
bbth  Norton,  in  Bankruptcy,  FWitfcjf 
in  Error, 

V, 

GEORGE  W.  BOYD,  ISAAC  T.  PRESTON, 
ahd  ABNER  PHELPS,  Defendants. 

Judgment  prior  to  bankruptcy  operating  n* 
mortgage— bOX  to  deprive  creditor  of,  Ht- 
missed. 

The  principles  established  In  the  cane  of  Ev-partt 
The  City  Bank  of  New  Orleans.  In  the  matter  of 
Christy,  assignee  of  Walden,  renewed  and  con- 
firmed. 

But  this  court  does  not  decide,  whether  or  not 
the  Jurisdiction  of  the  District  Court  overall  the 
property  of  a  bankrupt,  mortgaged  or  otherwise, 
is  exclusive,  so  as  to  take  away  from  the  State 
courts  In  such  cases. 

THIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  United  States  for  East 
Louisiana,  sitting  as  a  court  of  equity. 
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The  controversy  was  between  the  bankrupt's 
assignee,  on  one  side,  and  a  mortgage  creditor 
and  purchasers  at  the  sale  under  State  process 
of  the  mortgaged  premises,  on  the  other.  The 
427*]  points  to  be  'decided  grew  out  of  the 
bankrupt  law,  and  especially  out  of  the  saving 
in  favor  of  State  liens  in  the  2d  section,  and 
the  jurisdiction  granted  to  the  district  and 
arcoit  courts  of  the  United  Slates  in  cases  of 
bankruptcy  by  the  6th  and  8th.  The  validity 
of  certain  rules  established  by  the  District 
Court  of  Louisiana,  sitting  in  bankruptcy,  was 
questioned,  and  the  mortgage  creditor,  not 
having  proved  under  the  commission,  claimed 
exemption  from  those  rules,  and  asserted  the 
right  to  pursue  his  prior  lien  in  the  State  court. 

The  complainant  s  bill  stated  in  substance, 
that  Elizabeth  Norton  filed  her  petition  to  be 
declared  a  bankrupt,  on  the  9th  May,  1842. 
On  the  1st  June,  it  was  decreed  accordingly, 
and  Richard  Nugent  appointed  assignee. 

At  the  time,  and  long  before  the  date  of  the 
petition,  George  W.  Boyd,  one  of  the  defend- 
ants, was  the  holder  of  notes,  secured  by 
mortgage  duly  recorded  according  to  the  laws 
of  Louisiana,  for  the  sum  of  $9,000,  on  which 
judgment  had  been  rendered,  order  of  seizure 
and  sale  granted,  and  execution  issued  and 
been  levied,  all  before  the  date  of  the  bank- 
rupt's petition.  The  levy  took  place  on  the 
18th  of  February,  1842.  The  sale  was  the  only 
proceeding  after  the  date  of  the  decree  of  bank- 
ruptcy; that  decree  being  dated  the  1st,  and 
the  safe  taking  place  on  the  4th  of  June,  1842. 

The  bill  admitted  that  all  the  forms  and 
notices,  &c,  required  by  the  laws  of  Louisiana 
for  the  sale  of  mortgaged  premises  under  exe- 
cution, were  observed;  but  set  up  the  petition 
and  decree  of  bankruptcy,  made  before  the 
•ale.  and  alleged,  that  before  the  property  was 
■old  the  assignee  gave  written  notice  of  the 
decree,  and  of  his  appointment  as  assignee 
under  it,  to  the  sheriff,  the  mortgage  creditor, 
Boyd,  and  to  Preston  and  Phelps,  who  after- 
wards became  the  purchasers  of  the  mortgaged 
premises  at  sheriff's  sale,  cautioning  them  re- 
spectively, and  claiming  at  the  same  time  the 
right  to  stay  the  sale,  and  take  the  property 
into  his  own  hands  for  sale  and  distribution 
under  the  rules  of  the  bankrupt  court.  Copies 
of  the  proceedings  in  bankruptcy  and  of  the 
rules  of  the  Bankrupt  Court  were  made  exhib- 
its to  the  bill.  These  general  orders  of  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana,  sitting  in  bankruptcy,  and 
purporting  to  be  made  in  pursuance  of  the  au- 
thority delegated  to  it  by  the  Bankrupt  Act, 
and  especially  the  6th  Section  thereof,  pro- 
vided, in  substance,  that  notice  should  be 
served  on  all  creditors  of  the  bankrupt  who 
had  any  special  mortgage,  lien,  or  privilege. 
The  assignee  was  authorized  to  take  a  rule  on 
the  mortgage  creditor  to  show  cause  why  the 
mortgaged  premises  should  not  be  sold  by  the 
assignee;  and  the  court  would  thereupon  pass 
an  order  of  sale,  which  order  should  ip*o  facto 
annul  the  mortgages,  liens,  &c. ,  existing  on  the 
property  sold,  and  upon  its  presentation  to  the 
recorder  of  mortgages,  he  should  be  required 
to  cancel  the  inscription  of  all  such  mortgages, 
liens,  Ac,  on  his  records;  and  the  liens,  privi- 
leges, Ac ,  should  attach  to  the  proceeds  in  the 
428*]  bands  *of  the  assignee.  The  mortgage 
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creditor  wasentitled,  under  certain  reservations, 
to  prescribe  the  terms  of  sale,  and  at  such 
sale  might  become  the  purchaser,  but  was  re- 
quired to  pay  the  expenses  and  commissions  on 
the  sale,  and  the  surplus,  if  any,  over  and 
above  the  amount  of  his  mortgage;  but  these 
privileges  were  allowed  only  on  the  condition 
of  his  filing  the  proof  of  his  debt  in  the  regis- 
try of  the  court. 

The  complainant  alleged,  that  by  the  act  of 
Congress  the  rules  aforesaid  made  in  pursuance 
thereof,  and  the  proceedings  thereunder  in  the 
case  of  the  bankrupt,  the  sale  should  have 
been  stayed,  and  the  said  George  W.  Boyd 
having  been  notified  and  cited  to  -appear  and 
contest  the  proceedings  in  bankruptcy,  all  the 
acts  done  under  color  of  the  State  process,  after 
the  date  of  the  petition,  were  irregular  and 
void;  that  Preston  and  Phelps  having  also  been 
notified  and  cautioned,  they  derived  no  title 
from  the  sheriffs  sale,  such  sale  being  invalid. 

The  bill  prayed  that  the  sheriff's  sale  might  be 
set  aside,  the  title  of  Prestonand  Phelps  declared 
null ;  that  George  W.  Boyd  be  compelled  to  come 
into  the  District  Court,  sitting  in  bankruptcy, 
and  conform  himself  in  all  things  to  the  rules 
of  said  court  in  such  cases,  and  for  other  and 
general  relief. 

To  this  bill  there  was  a  demurrer,  which, 
admitting  all  the  facts,  insisted,  in  point  of 
law, 

1.  That  the  petition,  decree,  appointment  of 
of  the  assignee,  &c.,  did  not  prevent  the  mort- 
gage creditor  from  enforcing  his  lien  uhder  the 
process  of  the  State  court. 

2.  That  the  District  Court  had  no  right  to 
pass  the  rules  insisted  on. 

8.  That  the  mortgage  creditor  was  not 
bound  by  law  to  submit  his  claims  to  the  Dis- 
trict Court,  sitting  in  bankruptcy,  but  might 
elect  not  to  prove  his  debt,  ana  still  pursue 
his  lien  and  remedy  under  the  law. 

4.  That  the  title  obtained  at  the  sheriff's  sale 
was,  according  to  the  facts  set  forth  by  the 
complainant,  a  good  title  for  the  purchasers 
against  the  assignee. 

On  the  hearing  of  the  argument  on  the  bill 
and  demurrer,  the  Circuit  Court  sustained  >the 
demurrer,  and  ordered  the  bill  of  the  complain- 
ant to  be  dismissed. 

From  this  decree  the  complainant  appealed. 

The  cause  was  submitted,  upon  printed  argu- 
ments, by  Mr.  Richard  Nugent  for  the  appel- 
lant, and  Mem*.  Wilde  and  Henderson  for  the 
appellees. 

The  argument  for  the  appellant  was  as  fol- 
lows: 

It  having  been  agreed  by  all  parties  to  sub- 
mit this  case  in  printed  briefs,  so  as  to  expe- 
dite its  decision,  and  the  final  proceedings  in 
the  Bankrupt  Court,  the  appellant  respectfully 
represents,  that  the  facts  'set  forth  by  [*429 
the  bill  being  admitted  by  the  demurrer,  and 
substantially  set  forth  in  the  statement  of  the 
appellees,  it  is  unnecessary  here  to  repeat  them. 
The  contest  is  one  entirely  of  law;  and  as  the 
best  and  most  conclusive  argument  he  can  pre- 
sent, the  appellant  annexes  hereto  certain  de- 
cisions heretofore  made  on  the  points  in  con- 
troversy in  similar  cases,  by  the  Supreme 
Court  of  Louisiana,  and  the  Circuit  Court  of 
the  United  States  for  the  Louisiana  District. 
These  decisions  were  all  rendered  after  elabo- 
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rate  argument,  on  due  deliberation,  and  dis- 
close so  fully  the  reasons  on  which  they  are 
founded,  that  it  cannot  be  requisite  for  the  ap- 
pellant to  do  more  than  state  the  principles  es- 
tablished by  them.  These  courts  have  consid- 
ered, that,  to  prevent  confusion,  and  secure  uni- 
formity of  action  and  decision,  it  is  indispensa- 
ble that  all  the  claims  of  all  the  creditors,  with- 
out distinction,  be  brought  before  the  Bank- 
rupt Court,  and  that  all  the  property  to  which 
the  bankrupt  may  have  any  claim  shall  be  ad- 
ministered, sold,  "and  distributed,  under  the  au 
thority  of  that  court,  no  matter  what  liens  exist 
upon  it.  These  liens  themselves  cannot,  in- 
deed, be  disputed  or  impaired,  and  against  that 
the  rules  of  the  Bankrupt  Court  have  made  due 
provision;  but  they  cannot  be  enforced  under 
State  laws  and  process,  for  that  must  inevita- 
bly disturb  the  uniform  and  harmonious  ad- 
ministration of  the  Bankrupt  Act. 

Hence  it  has  been  held,  that,  from  the  mo 
ment  of  filing  the  petition,  the  bankrupt  be" 
came  incompetent  to  stand  in  judgment  in  the' 
Slate  courts,  and  that  the  assignee  in  bank- 
ruptcy has  the  right  to  cause  the  State  process 
to  be  stayed,  to  take  the  property  into  bis  own 
possession,  and  to  sell  it  free  from  the  mort- 
gage, leaving  to  the  mortgagee  the  right  to 
claim  the  proceeds  in  the  court  of  bankruptcy, 
under  such  rules  as  that  court  may  prescribe. 
Such  has  been  the  practice  of  the  Bankrupt 
Court  in  Louisiana,  and  the  rules  annexed  as 
an  exhibit  to  the  bill  were  adopted  by  the  Dis- 
trict Court  of  the  United  States,  in  analogy  to, 
or  conforming  with  them.  The  power  to  pre- 
scribe such  rules  is  given  by  the  ttth  section  of 
the  Bankrupt  Act,  and  they  contain  nothing 
repugnant  to  the  proviso  in  the  2d  section,  since 
the  State  liens  are  saved. 

There  is  also  a  distinction  to  be  noted  be- 
tween the  legal  effects  of  a  mortgage  in  the  State 
of  Louisiana,  and  the  common  law  mortgage. 
Under  the  latter,  the  legal  title  passes  to  the 
mortgagee.  According  to  that  system,  there- 
fore, the  assignee  does  not  acquire  the  legal 
title  by  the  assignment,  and  mortgaged  prop- 
erty consequently  is  not  subject  to  administra- 
tion and  sale,  as  part  of  the  bankrupt's  effects. 
The  mortgage  of  Louisiana  is  thus  denned: 
"Mortgage  is  a  right  granted  to  the  creditor 
over  the  property  of  his  debtor,  for  the  security 
of  his  debt,  and  gives  him  the  power  of  having 
the  property  seized  and  sold  in  default  of  pay- 
ment."   (Civil  Code  of  Louisiana,  art.  8245.) 

Hence  the  legal  estate  in,  and  possession  of, 
430#]  the  mortgaged  premises  *in  Louisiana, 
remains  in  the  mortgageor,  and  passes  to  his 
assignee.  Being  seized  of  the  legal  estate  and 
in  possession,  it  is  for  him  to  sell.  In  other 
States,  the  legal  title  passiDg  to  the  mortgagee 
does  not  rest  in  the  assignee  of  the  bankrupt 
mortgageor,  and  consequently  the  decisions  in 
other  States  are  not  applicable  here. 

The  argument  for  the  appellees  was  the  fol- 
lowing: 

The  decisions  of  the  Supreme  Court  of  Loui- 
siana, and  the  Circuit  Court  of  the  United  States, 
for  the  Louisiana  District,  as  well  as  the  rules 
in  cases  of  bankruptcy,  adopted  by  the  District 
Court,  all  of  which  are  relied  upon  by  the  com- 
plainant, proceed  upon  the  mistaken  assump- 
tion of  an  analogy  between  the  cessio  bonorum 
or  amcurao  de  acreadores  of  the  Louisiana  Law, 
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and  the  Bankrupt  Act  of  the  United  States. 
and  a  supposed  obligation  or  authority  to  model 
the  one  upon  the  other.  There  is  no  such  anal- 
ogy and  no  such  authority. 

The  Louisiana  concur*)  requires  all  the  cred- 
itors of  the  bankrupt  to  come  in.  grants  an  im- 
mediate cessation  of  all  actions  of  every  descrip- 
tion against  him.  and  vests  in  the  syndic  all  his 
property  without  distinction,  with  power  to 
sell,  cancelling  all  mortgages  and  Hens,  and 
conveying  an  absolute  and  clear  title  to  the 
purchaser.  The  rights  of  the  several  creditors 
are  settled  contradictorily,  and  the  liens  on  the 
property  sold,  which  have  been  cancelled  by 
order  of  the  syndic,  attach  upon  the  proceeds  of 
the  property  in  his  hands.  (Blwet  v.  JSMnraa, 
1  Marl..  193;  Code  of  1824.  art.  9172;  Greiner 
Lou.  Dig.,  tit.  Insolvency,  287;  and  the  author- 
ities quoted  in  Father  v.  Vote,  8  Robinson,  L. 
R.,  475.) 

In  the  bankrupt  law  there  is  nothing  of  ill 
this.  The  mortgage  creditor  is  not  compellable 
to  prove  his  debt  under  the  bankruptcy.  He 
may  rely  upon  his  lien,  and  assert  and  prose- 
cute it  under  the  State  law  and  process.  There 
is  no  authority  to  stay  his  proceedings,  unless 
his  mortgage  is  fraudulent  or  void,  or  alleged 
to  be  paid  off,  none  of  which  is  pretended  here. 

If  he  elects  to  come  into  the  Bankrupt  Court 
and  prove  his  debt,  he  thereby  relinquishes  his 
mortgage  or  other  lien,  and  stands  upon  the 
same  footing  as  on  ordinary  creditor.  There  is 
no  power  given  by  the  Bankrupt  Act  to  the 
court,  or  to  the  assignee,  to  discriminate  in  the 
distribution  of  the  proceeds  of  property  sold  by 
the  assignee,  between  creditors  holding  liens  on 
it  and  those  holding  none.  The  only  authority 
the  assignee  has,  is  to  redeem  the  mortgage 
under  the  order  and  direction  of  the  court.  (Bee. 
11.)  If  he  does  not  choose  to  redeem,  he  has 
no  power  to  enjoin  the  proceedings  of  the  mort- 
gage creditor.  That  would  be  to  impair  the 
Hen,  contrary  to  the  proviso  of  the  2d  section. 

To  prevent  or  obstruct  the  recovery  of  debts, 
has  been  held  impairing  the  obligation  of  con- 
tracts. To  prevent  or  obstruct  the  assertion  of 
a  lien,  and  take  away  the  existing  remedy  upon 
it,  must  impair  the  lien. 

•All  the  decisions  of  this  court  upon  [*431 
the  former  subject  are  authorites  for  us. 

The  dissenting  opinions  of  Judge  Bullard,  hi 
the  State  of  Louisiana,  against  the  sheriff  of 
the  first  judicial  district,  and  J.  D.  Roasenda. 
for  a  prohibition,  and  in  the  case  of  F.  B.  Con- 
rad, Attignee  of  Thomas  Bank*,  for  a  man- 
damn*,  which  are  before  your  honors  in  this 
case,  outweigh,  as  we  humbly  contend,  in 
soundness  ana  acuteness  of  argument,  the  con 
trary  decisions  of  his  brethren.  Seevoia  attn- 
Hor. 

The  wide  range  of  judicial  legislation  exer- 
cised by  the  District  Court,  in  providing  that 
"the  order  of  sale  shall,  ipso  fatto,  annul  the 
mortgages,  liens,  Ac.,  existing  on  the  prop- 
erty sold,"  and  the  vast  addition  to,  and  altera- 
tion in,  the  bankrupt  law,  thus  made,  cannot 
receive  the  sanction  of  this  court.  What  part 
of  the  act  authorizes  the  District  Court  to  at- 
tach liens  on  the  proceeds  of  property  sold,  to 
distribute  such  proceeds  otherwise  than  ratably. 
without  discrimination,  or  to  force  into  i" 
forum  a  mortgage  creditor  who  chooses  to  re- 
ly upon  his  lien,  and  not  to  prove  his  debt? 

Howard  it- 
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Whence  does  that  court  derive  its  power  to 
order*  State  register  of  mortgages  to  cancel  the 
inscription  of  Ruch  mortgages  on  his  records? 
If  be  refuses,  how  is  such  order  to  be  enforced  ? 
If  enforced,  what  is  its  effect?  The  Supreme 
Court  of  Louisiana,  indeed,  courteously  lends 
its  aid  to  enforce  the  decrees  of  the  District 
Coott  sitting  in  bankruptcy,  but  will  the  courts 
of  other  States  do  so?  If' not,  is  the  District 
Court  of  the  United  States  armed  with  author- 
ity to  enforce  its  own  mandate  against  a  State 
officer,  in  regard  to  his  official  duty  under  the 
laws  of  the  State,  as  to  the  registration  and 
cancellation  of  mortgages?  Can  such  a  pre- 
toaion  be  maintained  in  all  the  States?  And 
Low  is  uniformity  in  the  administration  of  the, 
hankrnpt  law  to  be  secured,  by  the  adoption  of 
rales  going  far  beyond  its  text,  and  most  cer- 
tainly incapable  of  execution  in  many  of  the 
Slates? 

This  branch  of  the  subject  assumes  a  tenfold 
importance  when  the  court  considers  that  these 
rules  and  orders,  and  the  decrees  passed  under 
litem,  constitute  a  part  of  the  extraordinary 
bankrupt  jurisdiction  granted  to  the  District 
Court  alone,  under  the  6th  section.  Such  de- 
crees, this  court  had  decided,  are  without  ap- 
peal.   (Nelson  v.  Garland,  1  Howard.) 

While  concurrent  jurisdiction,  therefore,  is 
granted  by  the  8th  section  to  the  circuit  and 
district  courts,  of  all  suits  at  law  and  in  equity, 
which  may  be  brought  by  an  assignee  against 
anyone  chiming  an  adverse  interest,  or  by 
«ich  person  against  the  assignee,  and  the  suit 
so  brought  may  be  carried,  by  appeal,  to  this 
tribunal,  the  hasty  and  inconsiderate  orders  of 
the  District  Court  in  bankruptcy,  though  they 
may  work  irreparable  injury,  are  not  subject 
to  any  supervision. 

On  the  score  of  authority,  it  cannot  be  ex- 
432*1  peeled  we  should  do  •more  than  pro- 
dace  the  decisions  of  circuit  or  district  judges. 
These  questions  have  not  yet  been  adjudicated 
in  this  court. 

We  rely  on  the  following  cases,  decided  by 
jndges  of  this  court  on  their  circuits  or  by  dis- 
trict judges,  respectable  for  learning  and  abil- 
ity. 

The  decision  of  Mr.  Justice  Baldwin  in  the 
matter  of  Kerlin,  a  bankrupt,  reported  in  the 
United  States  Gazette,  of  Philadelphia,  of  26th 
October,  1843. 

The  decision  of  Mr.  Justice  Story  in  the  case 
of  Mitchei,  Assignee  of  Roper,  v.  Winslaw  et  at,, 
in  the  Circuit  Court  of  Maine,  reported  in  the 
Law  Reporter  of  Boston,  for  December,  1848, 
pp.  847  and  860. 

Mr.  Justice  McLean's  decision  in  the  case  of 
2f.  O.  McLean,  Assignee  in  Bankruptcy,  v.  The 
Ijafamette  Bank,  J.  S.  Buckingham  et  at.;  to  be 
lamia  in  the  Western  Law  Journal  for  October, 
ISO.  p.  15. 

Justice  McLean's  decision  in  the  case  of 

McLean,  Assignee,  v.  James  F.  Meline. 

Law  journal  for  November,  1848,  p. 
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Justice  Story's  decision  in  the  case  of 

"*■   (5  Law  Rep.,   857);   in   Exparte 

Law  Rep.,  444);  Exparte  NewhaU(t> 

806);  in  Button  v.  Freeman  (5  Law 

Thompson's  decision  in  Haughton 
{BLawR.,508). 


Judge  Prentiss's  (of  Vermont)  opinion  in  Ez- 
parte Spear  (5  Law  R. ,  899),  and  Exparte  Corn- 
stock  (5  Law  R.,  165). 

Judge  Conkling's  (of  New  York)  opinion  in 
Exparte  Allen  (5  Law  R.,  868). 

Judge  Monroe's  (of  Kentucky)  opinion  in 
Niles's  Register,  5th  November,  1842 ;  and  those 
of  Irwin,  Randall,  and  Gilchrist.    (Ibid.) 

These  cases,  it  is  humbly  submitted,  estab- 
lished the  doctrine  for  which  the  defendants 
contend,  namely:  that  the  State  lien  in  this 
case  was  properly  and  rightfully  enforced  un- 
der the  State  law  and  process;  that  the  rules  of 
the  District  Court  of  Louisiana  relied  upon  are 
void  and  without  force,  exceeding  the  juiisdic- 
tion  of  that  court,  and  interpolating  new  prin- 
ciples into  the  Bankrupt  Act;  that  the  title  re- 
quired by  Preston  &  Phillips,  at  Sheriff's  sale, 
under  execution  founded  upon  the  mortgage, 
is  good,  valid  against  the  assignee;  and  that  the 
demurrer  was  properly  sustained,  and  the  bill 
rightfully  dismissed. 

"Proceedings  in  bankruptcy,"  as  per  section 
6,  are  of  exclusive  cognizance  in  the  District 
Courts  of  the  United  States. 

These  proceedings  are  but  acts  of  adminis- 
tration upon  property  and  accounts,  closely  re- 
sembling the  administration  of  the  decedents' 
estates  in  the  courts  of  probate.  Proceedings  in 
bankruptcy  by  virtue  of  the  provisions  of  this 
section,  are  not  ''suits  at  law  and  equity," 
which  may  be  brought  by  and  against  the  as- 
signee, touching  *property  or  rights  [*483 
of  property  claimed  to  have  belonged  to  the 
bankrupt,  as  per  section  8.  To  entertain  such 
suits,  the  circuit  and  district  courts  of  the  Unit- 
ed States  have  "concurrent  jurisdiction." 

And  of  suits  in  court  pending  by  and  against 
a  party  who  becomes  bankrupt,  such  pend- 
ing controversies  do  not  abate  by  operation 
of  the  law  upon  the  party's  being  declared 
bankrupt. 

The  jurisdiction  of  the  State  courts,  as  to 
such  controversies,  is  not  interfered  with  by 
the  act  of  bankruptcy.  The  assignee  becomes 
vested  with  the  precise  rights  and  condition  of 
the  bankrupt  in  respect  to  his  property  and 
controversies,  which  were  possessed  and  sus- 
tained by  the  bankrupt  on  the  day  of  his  be- 
ing "decreed''  a  bankrupt.  And  the  bank- 
rupt's suits  pending  are  to  be  "  prosecuted  and 
defended  (by  the  assignee)  in  the  same  way, 
and  with  the  same  effect,  as  they  might  have 
been  by  such  bankrupt."    (Sections.) 

In  this  case,  the  judgment  of  Boyd  against 
the  mortgageor,  the  order  of  seizure  and  sale 
and  the  levy  of  execution,  were  all  before  the 
party  filed  his  petition  in  bankruptcy. 

Now,  by  the  express  provision  of  section  8, 
the  assignee's  rights  and  duties  in  respect  to 
this  State  proceeding  upon  the  mortgage  (ir- 
respective of  its  being  a  question  of  mort- 
gage), were  neither  more  nor  less  than  to  pre- 
sent himself  in  the  court  where  the  case  was 
progressing  to  final  execution,  and  there  make 
any  defense  Norton,  the  bankrupt,  might 
have  done.  But  it  wholly  subverts  the  pro- 
vision of  section  8,  to  indulge  the  assignee  in 
disregarding  such  pending  controversies,  and 
then  permit  bim  to  assume  the  attitude  of 
Dlaintiff  in  the  same  case,  commencing  de  now 
in  the  District  Court  of  the  United  States, 
and  there  to  discard  as  coram  non  judiee  all 
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that  had  been  previously  adjudged  in  the  State 
court. 

But  besides  that  this  was  a  case  pending  in 
a  State  court  where  the  assignee  should  have 
made  defense,  as  per  section  8,  as  a  question 
of  mortgage,  it  has  more  distinction  and  im- 
munity m  the  consideration  of  the  bankrupt 
law.  And  in  this  aspect  the  District  Court 
of  the  United  Stales  proceeding  In  bankruptcy 
had  no  jurisdiction  of  it  (unless  the  mort- 
gageor  had  chosen  to  file  his  claim),  save  and 
except  to  administer  and  sell  the  equity  of  re- 
demption, or  to  redeem  the  mortgage,  as  per 
section  11. 

There  is  no  legitimate  pretense  this  bill  in 
chancery  is  a  proceeding  in  bankruptcy.  The 
District  Court  has  no  equity  jurisdiction  in  this 
respect,  but  in  virtue  of  section  8,  and  which 
confers  it  equally  on  the  Circuit  Court.  And 
yet  the  bill  seeks  an  administration  in  bank- 
ruptcy of  this  mortgaged  property  coercively 
against  the  roortgageor,  within  rules  prescribed 
under  the  provisions  of  section  6.  If  this  be 
so  attainable,  then  the  Circuit  Court,  too,  which 
has  no  original  jurisdiction  in  bankruptcy, 
may  nevertheless  obtain  it  by  bill  in  equity. 
434*]  'But  all  the  pretensions  of  this  bill  are 
conceived  to  be  unparalleled  in  the  conflicting 
and  imperious  results  it  proposes. 

Section  2  of  the  Bankrupt  Act  is  regarded  as 
express  authority  to  the  assignee  and  the  court 
in  Dankruptcy  to  impair,  annul,  and  destroy 
this  mortgage.  And  by  the  rule  of  court  seiz- 
ing upon  the  mortgage  for  administration  in 
bankruptcy,  to  maintain  a  semblance  of  respect 
for  the  mandates  of  section  2,  the  provisions  of 
section  5  are  deliberately  violated,  which  for- 
bids any  "  prioiity  or  preference "  to  be 
awarded  among  private  creditors.  It  assumes 
the  right  to  treat  as  a  nullity  an  ordinary  State 
adjudication  of  a  mortgage  interest,  fully  ren- 
dered previous  to  any  jurisdiction  having  at- 
tached to  the  Bankrupt  Court.  In  truth,  the 
State  adjudication  is  adjudged  of  as  an  ex  post 
facto  usurpation.  The  jurisdiction  was  well 
enough  in  the  State  court  inceptively,  and 
throughout  its  progress  to  the  rendition  of 
judgment.  But  while  the  execution  of  the 
State  court  was  being  consummated,  the  debtor 
filed  his  petition.  And  this,  the  bill  assumes, 
ipso  facto,  reversed  the  judgment  of  the  State 
court  or  avoided  it  as  a  nullity. 

In  view  of  a  fair  interpretation  of  the  Bank- 
rupt Act,  and  of  the  disastrous  considerations 
presented  by  the  bill  in  this  case,  we  assure  our- 
selves with  the  belief  that  results  so  unjust,  so 
inharmoniously  absurd,  will  not  be  sustained  in 
the  reversal  of  this  decree. 

The  lien  of  a  judgment  and  execution  attaches 
as  to  real  estate  upon  the  rendition  of  the  judg- 
ment, as  to  personal  property  upon  the  seizure 
or  levy  of  the  execution.  (Code  of  Practice, 
art.  722,  728;  Civil  Code,  art.  8289, 3290,  8291, 
8292;  Duffy  v.  lowntend,  9  Mart.  R,  585; 
Bradbury  &  Foster  v.  Morgan,  2  L.  R.,  479.) 

Here  the  levy  or  seizure  was  before  the  date 
of  the  petition  in  bankruptcy,  and  the  lien  of 
the  judgment  had  attached  even  if  the  properly 
levied  on  had  been  personal,  much  more  when 
it  was  real. 

The  order  of  seizure  under  a  mortgage  is  by 
the  law  of  Louisiana  a  judgment  from  which 
appeal  lies  to  the  Supreme  Court,  and  on  which, 
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upon  a  proper  case  shown,  injunction  may 
issue.  (Ourlie  v.  Coquet,  8  N.  &.  498;  JfcDm 
ough  v.  Zacharie,  8  L.  R,  816;  Code  of  Prac- 
tice, tit.  Injunction,  art.  296,  809;  Welti  v. 
Hunter,  6  N.  S.,  811;  Crane  v.  PhittLpt,  7N. 
8.,  276;  8  N.  8.,  688;  8  N.  8.,  480;  4  N.  S., 
499.) 

Mr.  Chief  Justice  Taney  delivered  theopinion 
of  the  court: 

It  appears  in  this  case,  that,  in  January,  1844, 
a  bill  was  filed  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Loui- 
siana, sitting  in  chancery,  by  Richard  Nugent. 
assignee  of  the  estate  of  Elizabeth  Norton  in 
bankruptcy,  stating  that  the  said  Elizabeth 
Norton,  on  the  9th  day  of  Hay,  1842,  filed  her 
petition  in  the  District  Court  of  the  United 
States  to  be  declared  a  bankrupt,  and  that  she 
was  accordingly  decreed  to  be  such  about  the 
1st  of  June,  in  *the  same  year ;  that  she  [*435 
returned  in  her  schedule  two  lots  of  ground  in 
the  city  of  La  Fayette,  particularly  described 
in  the  bill;  and  that  George  William  Boyd 
was,  among  others,  returned  as  a  creditor  tor 
the  sum  of  $9,000,  and  that  notice  was  served 
on  him  of  the  proceedings  in  bankruptcy.  The 
bill  further  slates,  that  prior  to  and  at  the  time 
of  the  petition  in  bankruptcy  the  two  lots 
above  mentioned  were  affected  by  a  special 
mortgage  to  the  said  Boyd,  which  was  valid  by 
the1  laws  of  Louisiana,  for  the  sum  of  $9,(KK) 
and  upwards;  that  prior  to  the  bankruptcy  of 
Elizabeth  Norton,  that  is  to  say,  about  the  lltli 
of  November,  1841,  Boyd  commenced  suit 
upon  his  said  mortgage  in  the  proper  State 
court  of  Louisiana,  and  obtained  judgment, 
with  the  privileges  of  a  mortgage,  and  issued 
execution  thereon,  which  was  levied  upon  the 
said  property  about  the  16th  of  February,  1842; 
and  on  or  about  the  4th  of  June  following  tie 
property  was  regularly  sold  by  the  sheriff 
under  the  execution  to  Isaac  T.  Preston  and 
Abner  Phelps,  who  took  possession  of  the  said 
two  lots  and  continue  to  hold  them,  claunioi; 
as  owners.  The  bill  further  states,  that  the 
complainant,  having  received  notice  of  the  levy 
and  intended  sale  under  the  execution,  duly 
notified  the  said  Boyd,  Preston,  Phelps,  anil 
the  sheriff,  in  writing,  before  the  sale,  of  bis 
appointment  as  assignee  as  aforesaid,  and  cau- 
tioned them  not  to  proceed  with  the  sale;  bu; 
that  the  parties,  continuing  and  intending  to 
defeat  the  just  rights  of  the  complainant,  pro- 
ceeded to  sell,  and  placed  the  purchasers  above 
mentioned  in  possession  of  the  property  is 
question.  The  complainant  refers  to  and  ex- 
hibits with  his  bill  certain  rules  adopted  by  the 
District  Court  of  the  United  States  for  the  dis- 
position of  real  estate  surrendered  by  bank- 
rupts, and  encumbered  by  mortgages;  and 
charges,  that  by  virtue  of  the  Bankrupt  Act  til 
the  proceedings  in  the  State  court  ought  to  have 
been  stayed,  from  the  moment  the  petition  of 
the  bankrupt  was  filed;  and  that  the  subsequent 
proceedings  were  irregular,  and  conferred  no 
title  on  the  purchasers ;  and  that  the  complain- 
ant was  entitled  to  take  the  property  from  the 
hands  of  the  sheriff,  and  to  administer  and  sell 
the  same  under  the  direction  of  the  District 
Court  by  virtue  of  the  act  of  Congress  and  toe 
rules  of  court  above  mentioned.  The  bill  then 
prays   process   against  Boyd,    Preston,   and 
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pbetps,  and  that  the  proceedings  under  the 
execution  subsequent  to  the  petition  in  bank- 
ruptcy should  be  declared  irregular;  that  the 
title  of  Preston  and  Phelps  from  the  sheriff 
should  be  decreed  to  be  null  and  invalid,  and 
the  said  Preston  and  Phelps  be  ordered  to  re- 
store the  said  lots  to  the  possession  of  the  com- 
plainant, to  be  administered  and  sold  by  him  in 
conformity  with  the  orders  of  the  District 
Court  of  the  United  States,  and  in  pursuance 
of  the  rules  before  referred  to;  and  that  Boyd 
should  be  directed  to  come  into  the  District 
Court,  and  conform  himself  to  the  orders  of 
the  court  and  the  rules  aforesaid. 

The  defendants  appeared,  and  demurred  to 
436*]  the  bill,  and  upon  'final  hearing  on  the 
demurrer,  the  following  decree  was  passed  by 
the  Circuit  Court: 

"  This  is  a  bill  in  equity,  presented  by  an 
assignee  in  bankruptcy,  to  set  aside  a  certain 
sale,  made  under  a  writ  of  seizure  and  sale 
from  the  District  Court  of  Louisiana,  upon  the 
eround  that  the  District  Court  or  the  United 
States  was,  by  the  bankrupt  law  passed  by 
Congress  on  the  19th  of  August,  1841,  vested 
with  exclusive  jurisdiction  over  all  matters  ap- 
pertaining to  the  Settlement  of  the  affairs  of 
the  bankrupt;  and  that,  consequently,  the 
sale  made  by  the  District  Court  of  Louisiana 
has  transferred  no  legal  title  to  the  property. 
The  bill  further  claims  the  property  sold  as  a 
part  of  the  property  of  the  bankrupt  to  be  sold 
or  otherwise  disposed  of  under  the  orders  of 
the  District  Court  of  the  United  States.  It 
appears  that  the  property  in  question  consists 
of  real  estate,  and  that  the  same  was  sold  to 
satisfy  a  special  mortgage  held  by  the  creditor 
who  obtained  the  order  of  seizure  and  sale 
from  the  State  tribunal. 

"  I  have,  after  an  attentive  consideration  of 
the  various  allegations  in  the  bill,  ordered  the 
same  to  be  dismissed,  and  shall  now  proceed 
to  state  very  briefly  the  grounds  upon  which  I 
acted.  In  the  first  place,  I  do  not  consider 
that  there  is  any  equity  in  the  bill ;  the  prop- 
erty was  specially  mortgaged  to  satisfy  the 
claim  of  the  creditor  who  demanded  the  sale ; 
and  it  does  not  appear  that  in  the  assertion  of 
his  right  he  has  in  any  manner  interfered  with 
the  rights  of  the  other  creditors  of  the  bank- 
rupt It  does  not  appear  that  any  doubt  ex- 
feted  as  to  the  validity  of  the  mortgage,  or  that 
the  creditor  has  obtained  any  right  or  any  ad- 
vantage over  the  other  creditors  which  the 
the  District  Court,  sitting  in  bankruptcy, 
would  not  have  been  bound  to  award  him 
under  the  express  provisions  of  the  bankrupt 
law.  It  is  quite  clear  that  the  liens  and  mort- 
gages which  are  valid  under  the  State  law 
most  be  protected  by  the  District  Court  of  the 
Coiled  States,  sitting  in  bankruptcy,  and  it 
will  not  be  pretended  that  the  creditor  at  whose 
instance  the  property  in  question  was  sold 
would  not  have  been  entitled,  under  any  and 
all  circumstances,  to  the  proceeds  of  that  prop- 
erty to  satisfy  the  amount  alleged  to  be  due 
him.  What  benefit  would  then  accrue  to  the 
general  creditors  of  the  bankrupt  by  the  inter- 
ference of  this  court  in  a  matter  which  seems 
to  have  been  fairly  and  finally  adjudicated? 
While  I  am  well  satisfied  that  no  good  would 
arise  from  such  an  interference,  I  am  equally 
well  satisfied  that  great  injustice  would  be 
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done  both  to  the  mortgage  creditor  and  to  the 
estate  of  the  bankrupt,  by  subjecting  both 
unnecessarily  to  additional  costs  and  expenses. 

"  I  agree  fully  in  the  opinion,  that  upon  the 
ground  of  expediency  the  jurisdiction  of  the 
District  Court  of  the  United  States  over  all  the 
property  of  the  bankrupt,  mortgaged  or  other- 
wise, should  be  exclusive;  but  1  do  not  under- 
stand the  bankrupt  law  to  render  it  so.  Where 
a  creditor,  by  virtue  of  a  special  mortgage, 
elects  to  foreclose  that  mortgage  before  a  State 
tribunal,  the  federal  court  is  not  called  upon 
•to  interpose,  except  in  cases  where  [*437 
from  the  nature  of  the  case  wrong  or  injustice 
may  be  done  to  other  creditors  in  interest,  or 
where  the  mortgage  itself  may  be  contested. 

"  I  wish  it,  however,  to  be  distinctly  under- 
stood, that  I  am  fully  of  opinion  that  the  Dis- 
trict Court  of  the  United  States  is  vested  with 
jurisdiction  over  mortgaged  property  belong- 
ing to  the  bankrupt,  ana  that  when  a  proper 
case  is  shown,  it  has  power  to  foreclose  a  mort- 
gage, and  to  do  all  other  acts  necessary  to 
bring  about  a  final  distribution  and  settlement 
of  the  bankrupt  estate.  I  am  also  of  the  opin- 
ion that  in  a  case  where  a  creditor  calls  in 
question  the  validity  of  a  mortgage  held  by 
another  creditor,  it  is  the  duty  of  the  said 
court  to  exercise  jurisdiction  over  the  ques 
tions  involved,  and,  if  necessary,  to  declare 
the  mortgage  null  and  void. 

"  In  the  case  before  me,  no  such  question  is 
involved,  and  I  see  no  reasons  why  the  equity 
powers  of  this  court  should  be  exercised  to  do 
that  which  cannot  change  the  rights  of  the 
parties  interested,  but  which  would  have  the 
effect  of  doing  a  positive  injustice  to  the  mort- 
gage creditor,  by  subjecting  his  property  to 
useless  costs  and  expenses. 

"It  is  therefore  ordered  that  the  complain- 
ant's bill  be  dismissed." 

We  have  inserted  the  whole  of  this  decree, 
because  we  think  the  court  were  not  only  right 
in  dismissing  the  bill,  but,  with  a  single  excep- 
tion, we  concur  also  in  the  principles  and  rea- 
soning on  which  the  learned  judge  founded  his 
decision.  The  exception  to  which  we  allude 
is  that  part  of  the  decree  in  which  he  expresses 
his  opinion,  that  upon  the  ground  of  expedien- 
cy the  jurisdiction  of  the  District  Court  of  the 
United  States  over  all  the  property  of  the  bank- 
rupt, mortgaged  or  otherwise,  should  be  ex- 
clusive, so  as  to  take  away  from  the  State 
courts  any  jurisdiction  in  such  cases.  Upon 
that  subject  it  is  not  our  province  to  decide, 
and  we  have  no  desire  to  express  an  opinion 
upon  it.  But  in  every  other  respect  the  decree 
conforms  to  the  opinion  delivered  by  this  court, 
at  the  present  term,  upon  the  motion  for  a  pro- 
hibition in  the  case  Kx-pwte  The  City  Bank  of 
New  Orleans,  in  the  matter  of  Wm.  Christy, 
Assignee  of  Daniel  T.  Walden,  a  bankrupt,  v. 
The  City  Bank  of  New  (Meant.  In  that  case  the 
opinion  of  this  court  in  relation  to  the  jurisdic- 
tion of  the  District  Court  in  matters  of  bank- 
ruptcy has  been  fully  expressed,  and  need  not 
be  repeated  here ;  and  according  to  the  principles 
therein  stated  the  decree  of  the  Circuit  Court 
in  this  case  must  be  affirmed. 

Mr.  Justice  Catron: 

I  think  the  adjudication  in  this  case  is  in  con- 
flict with  that  made  in  the  Circuit  Court  at 
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New  Orleans  in  Christy  against  tbe  City  Bank; 
and  in  support  of  which,  a  majority  of  my 
brethren  saw  proper  to  express  their  views  at  a 
previous  day  during  this  term,  in  the  unsuc- 
cessful application  of  the  bank  for  a  prohibi- 
438*]  Uon ;  but  that  the  'cases  arc  alike — and 
one  cannot  be  maintained,  and  the  other  over- 
thrown. 

In  that  case  the  petition  of  the  assignee  set 
forth  the  entire  legal  grounds,  why  the  District 
Court  should  annul  the  judgments  in  the  State 
court,  and  pronounce  the  sale  void. 

1.  That  the  property  sold  was  g^ven  in  by 
Walden,  the  bankrupt,  as  part  of  his  effects. 

2.  That  the  bank  had  notice  thereof,  before 
the  sale  of  the  sheriff. 

8.  That  the  sale  was  void,  being  contrary  to 
the  bankrupt  law,  which  operated  to  stay  all 
further  proceeding  so  soon  as  Walden's  petition 
was  filed,  and  was  a  bar  to  any  further  prose- 
cution of  the  suit  until  on  assignee  should  be 
appointed.  That  the  sale  with  notice  was  a 
fraud  upon  the  act  of  Congress,  and  the  other 
creditors  of  Walden,  by  reason  of  the  law,  be- 
cause the  bank  was  endeavoring  to  obtain  an 
illegal  preference. 

4:  That  at  the  sale  the  property  was  struck 
off  in  blocks,  although  consisting  of  different 
buildings,  at  two  thirds  of  its  value:  "All  of 
which  actings  and  doings  are  prohibited  by 
law,  and  render  said  sale  null  and  void." 

5.  That  the  sale  was  in  other  respects  irregu- 
lar, the  legal  formalities  not  having  been  ob- 
served. 

6.  That  the  mortgage  was  void  for  usury, 
because  in  effecting  the  loan  the  bank  gave 
Walden  bonds  on  the  second  municipality  in- 
stead of  money,  and  they  were  then  at  a  dis- 
count at  from  twenty  to  twenty-five  per  cent. 

To  these  allegations  the  bank  answered: 

1.  By  plea  that  the  District  Court  was  not 
by  law  empowered  to  decide  on  the  matters 
charged. 

2.  That  all  the  matters  and  things  Bet  forth 
bad  already  been  decided  by  a  court  of  compe- 
tent jurisdiction — referring  to  the  adjudications 
by  name. 

8.  The  defendant  answers  and  avers  that  the 
mortgage  was  legal  and  valid,  and  given  upon 
a  full  and  adequate  consideration. 

4.  That  the  order  of  sale  was  duly  granted, 
and  the  writ  thereon  properly  issued;  and  that 
tiie  property  described  in  tbe  petition  was  law- 
fully seized,  and  after  a  compliance  with  all 
the  legal  formalities,  was  Bold,  and  adjudicated 
to  the  defendants:  that  the  price  was  fully 
paid  by  giving  a  credit — and  that  the  property 
is  held  under  an  indefeasible  title. 

5.  All  the  allegations  in  the  petition  not  ad- 
mitted, are  denied,  and  a  trial  demanded  of 
them. 

This  answer  was  excepted  to  as  containing 
no  legal  grounds  of  defense;  the  question  was 
adjourned,  under  the  6th  section  of  the  bank- 
rupt law,  to  the  Circuit  Court,  to  be  there  heard 
and  determined.  It  stood  in  that  court  as  on 
bill  and  answer:  the  answer  was  taken  of  course 
as  true  in  all  its  parts — the  only  question  being 
4r«19*]  whether  *any  legal  ground  of  defense 
was  furnished  by  the  plea,  supported  by  an 
answer,  denying  the  alleged  unfairness  of  the 
sale — presenting  the  Bame  question  in  substance 
as  did  the  case  of  Uarpending  v.  The  Dutch 
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ChureJi,  in  16  Peters.  By  setting  tbe  case 
down  on  plea  and  answers,  the  proceedings  in 
the  supreme  and  inferior  State  courts  were  ad- 
mitted of  necessity  to  have  been  properly  and 
fairly  conducted ;  and  the  sale  legally  and  fairly 
made.  This  was  the  undoubted  aspect  of  the 
case  as  presented  to  and  decided  by  the  Circuit 
Court.  Its  decree,  in  the  form  of  instructions 
to  the  bankrupt  court,  is,  1st.  That  the  latter 
had  full  and  ample  powers  to  try  all  the  ques- 
tions presented  in  the  assignee's  "petition.  Sd. 
That  the  sale  made  under  the  seizure  by  order 
of  the  State  court  was  void;  and  that  the  bank- 
rupt court  should  declare  it  so.  3d.  Thai  the 
bankrupt  court  had  full  power  to  retry  the 
validity  of  the  mortgage  and  ascertain  whether 
it  was  void  for  usury  or  otherwise;  and  this  on 
the  ground  exclusively  that  the  proceeding  in 
the  Stale  courts  were  annulled  by  force  of  the 
bankrupt  law,  and  the  fact  of  Walden  apply- 
ing for  its  benefit. 

Taking  the  petition  and  answer  together.and 
a  case  existed  in  all  its  features  like  the  present. 
on  the  title  by  execution;  each  being  a  fair  and 
regular  proceeding  in  the  State  court.  One  is 
suppressed  and  the  other  maintained.  And  on 
what  ground  does  the  district  judge  assume  to 
act  contrary  to  the  former  adjudication?  Be- 
cause it  was  equitable  and  for  the  best  interests 
of  the  estate  to  be  distributed.in  his  judgmen:. 
The  obvious  meaning  of  which  is,  that  he  had 
power  to  overthrow  the  title  or  not,  at  his  dis- 
cretion; and  that  such  discretion  was  the  law 
of  the  case  and  the  tenure  of  tbe  title.accordine 
to  the  true  intention  of  tbe  Bankrupt  Act.  On 
this  assumption  are  the  two  cases  attempted  ti> 
be  reconciled ;  and  on  no  other  can  they  avoid 
direct  confiict.even  in  appearance.  In  reality.lLe 
one  title  is  as  good  as  the  other.  The  tendency  of 
such  a  doctrine  is  too  threatening  to  title*  to 
be  silently  acquiesced  in.  Did  Congress  intend 
that  the  force  and  effect  of  judgments  and  cie- 
cutions  in  a  State  court  should  depend  on  the 
sole  discretion  of  a  judge  Bitting  in  bankruptcy  T 
Was  it  intended  to  discard  the  axiom,  that  un- 
restrained discretion  in  those  that  govern,  is  in- 
consistent with  the  rights  of  those  that  are  gov- 
erned, be  they  of  property  or  person?  It  is  very 
difficult  to  suppose  so;  and  as  difficult  to  accom- 
modate the  construction  of  the  act  to  such  a 
supposition.  It  is  declared,  "  that  it  shall  not 
be  construed  to  annul,  destroy,  or  impair,  «nv 
liens  or  mortgages.on  property  real  or  personal. 
which  may  be  valid  by  the  laws  of  the  States 
respectively." 

Here  two  liens  are  combined;  one  by  mort- 
gage, the  other  by  execution  levied.  In  CkrUy 
v.  The  City  Bank,  as  already  stated,  that  by 
mortgage  was  recognized  as  a  right  protecwl 
by  the  act,  but  to  be  administered  in  the  Bank- 
rupt Court  only;  that  by  execution  was  pro- 
nounced *void.  This  decision  the  court  [*440 
below  was  asked  to  follow  out,  in  the  case  be- 
fore us,  and  refused. 

By  the  execution  levied,  the  lien  "  was  valid 
by  the  laws  of  the  State — in  the  words  of  tnc 
savings  clause;  the  remedy  by  seizure  creatud 
the  right;  to  annul,  or  to  stay  the  execution, 
impaired  a  right,  excepted  out  of  the  act.  Since 
the  opinions  were  delivered  in  tbe  ex-park  ap- 
plication of  the  City  Bank,  we  have  in  ef- 
fect so  held  at  the  present  terms,  in  Wader  v. 
Bat. 
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In  making  exceptions  in  favor  of  liens  crea- 
ted by  judgment  and  execution.  Congress  was 
goTefoed  by  practical  considerations.  The 
States  usually  were  large,  the  bankrupt  courts 
is  many  of  them  far  off  from  the  creditors,  the 
debts  owing  by  the  bankrupt  small  in  amount 
so  a  great  extent:  for  these  recoveries  would  be 
had  in  the  inferior  courts  and  before  magis- 
trates; the  property  would  be  seized  by  execu- 
tion, and  he  (the  debtor)  be  driven  into  bank- 
ruptcy; this  step  might  be  taken  secretly.  The 
officer  having  possession  of  the  property  had  to 
dispose  of  it  according  to  the  commands  of  the 
writ,  and  make  return  to  the  State  tribunal ;  a 
return  that  the  debtor  had  applied  for  the  ben- 
efit of  the  bankrupt  law  would  not  be  a  legal 
return,  as  I  have  held,  and  always  supposed; 
tad  that  a  decree  declaring  the  party  a  bank- 
rupt would  not  alter  the  case,  as  in  either  the 
ben  would  be  not  only  impaired  but  destroyed 
■rbere  the  levy  alone  gave  it,  as  is  the  case  in 
■any  instances.  To  drive  the  small  creditor 
into  the  Bankrupt  Court  to  establish  his  demand 
and  effectuate  his  lien  would  often  have  been 
worth  more  in  trouble  and  expense  than  the 
debt,  and  in  the  mean  time  the  property,  being 
abandoned  by  the  officer,  and  not  taken  pos- 
session of  by  the  assignee,  would  in  many  in- 
stances perish.  These  facts  were  too  palpable 
for  Congress  to  overlook.  To  protect  such  liens, 
I  take  it  the  exception  was  a  compromise  be- 
tween the  opponents  and  friends  of  the  bill ; 
the  one  side  supporting  rights  secured  by  the 
State  laws,  and  the  other  seeking  to  adopt  a 
different  rule  under  the  Constitution  of  the 
United  States,  in  regard  to  the  relation  of  debtor 
and  creditor. 

In  many  cases  the  bankrupt  might  owe  debts 
in  other  States  than  that  where  he  would  be 
declared  bankrupt ;  then  other  difficulties  would 
arise  on  executions  being  levied  in  the  foreign 
jurisdiction,  to  which  the  powers  of  the  Bank- 
rupt Court  could  not  extend.  In  all  the  cases 
enumerated  the  assignee  had  given  to  him  the 
same  powers  the  bankrupt  previously  had,  to 
sue  and  defend, and  no  material  difficulty  could 
arise  (or  has  arisen)  in  adjusting  the  claims  in 
the  State  courts,  to  which  the  assignee  was 
bound  to  apply. 

That  a  mortgage  can  be  foreclosed  in  the 
Bankrupt  Court,  and  the  lien  given  by  it  be 
preserved  there,  I  have  never  doubled,  if  the 
jurisdiction  of  a  State  court  had  not  attached, 
and  way  not  ousted  by  the  proceedings  in  bank- 
ruptcy. ' 

For  the  foregoing  reasons,  I  think  the  court 
441*]  of  Louisiana  was  'mistaken  when  it  as- 
sumed to  have  power  to  suppress  the  sale 
made  by  the  sheriff,  or  to  let  it  stand, at  its  dis- 
cretion. 

lite  decree  is  deemed  entirely  proper;  nor 
would  the  reasons  for  it  have  been  noticed  had 
not  my  brethren  adopted  them  to  the  extent 
above;  and  with  which  adoption  I  cannot  con- 
ear. 


CHARLES  H.  CARROLL,  Complainant, 
e. 
ORRIN  SAFFORD.  Treasurer  of  the  County 
of  Oenessee,  in  the  State  of  Michigan,  De- 
fendant. 

Michigan  late — taxable  property— patent  certifi- 
cates issued. 

When  the  purchaser  of  land  from  the  United 
States  has  paid  for  It,  and  received  a  final  oertiflcato. 
It  Is  taxable  property,  according:  to  the  statutes  of 
Michigan,  although  a  patent  has  not  yet  been  is- 
sued. 

Taxation  upon  land  so  held  is  not  a  violation  of 
the  ordinance  of  1787,  as  an  "  Interference  with  the 
primary  disposition  of  the  soil  by  Congress,"  nor  is 
it  "a  tax  on  the  lands  or  the  United  States."  The 
State  of  Michigan  oould  rightfully  Impose  the  tax. 

It  was  oompetent  for  the  State  to  assseas  and  tax 


CUed-fl  How.,  80s ;  3  Otto.  185 ;  1  Bank.  Reg.,  031 ; 
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such  lands  at  their  full  value  as  the  absolute  prop- 
perty  of  the  holder  of  the  final  certificate,  and  in 
default  of  payment,  to  sell  them  as  if  he  owned 
them  In  fee. 

In  case  of  controversy,  a  court  of  equity  Is  the 
proper  tribunal  to  prevent  an  injurious  act  by  a 
public  officer,  for  which  the  law  might  give  no 
adequate  redress,or  to  avoid  a  multiplicity  of  suits, 
or  to  prevent  a  cloud  from  being  cast  over  the  title 

THIS  case  came  up  on  a  certificate  of  division 
from  the  Circuit  Court  of  the  United  Stales 
for  the  District  of  Michigan,  sitting  as  a  court 
of  equity. 

The  complainant  resided  in  the  State  of  New 
York,  and  in  1836  purchased  from  the  United 
States  three  thousand  five  hundred  and  forty- 
nine  and  seventy-one  one  hundredths  acres  of 
land  in  Genesee  County,  in  Michigan.  The 
lands  were  paid  for  in  the  way  usually  pursued 
by  purchasers  of  the  public  domain,  subject  to 
private  entry  and  sale.  According  to  the  laws 
of  Congress,  and  the  practice  of  the  land  officers, 
an  individual  wishing  to  purchase  a  tract  of 
land  mokes  application,  in  writing,  to  the  reg- 
ister, specifying,  in  the  application,  the  par- 
ticular tract  sought  to  be  bought.  The  register 
examines  and  ascertains  whether  it  is  subject 
to  entry.  If  it  be,  he  gives  to  the  applicant  a 
memorandum,  addressed  to  the  receiver,  stat- 
ing the  application, and  that  the  land  is  subject 
to  entry.  This  is  taken  to  the  receiver.and  the 
money  there  paid.  The  receiver  executes  re- 
ceipts in  duplicate,  specifying  the  particular 
tract  sold,  and  the  price  paid  for  it.  One  of 
these  is  delivered  to  the  purchaser,  the  other  to 
the  register:  and  this  last  is  transmitted  to  the 
office  at  Washington  as  a  voucher  against  the 
receiver.  The  register  then  makes  out  a  final 
certificate,  specifying  the  sale,  and  that  the  pur- 
chaser is  entitled  to  a  patent.  It  is  competent 
for  the  'purchaser  to  demand  and  take  [*442 
this  certificate  from  the  register;  but.in  practice, 
it  is  rarely  done.  Almost  invariably  the  register 
retains  it  until  he  makes  his  monthly  returns, 
when  he  transmits  this  certificate  to  the  office 
at  Washington,  and  on  it  (if  the  government 
confirm  the  sale)  the  patent  issues. 

In  this  case,  the  register,  immediately  after 
the  entry  of  the  land,  transmitted  to  the  proper 
office  at  Washington  the  patent  certificates,  as 
the  basis  of  the  issue  of  patents  for  the  land  so 
entered  by  the  complainant. 

The  complainant,  previous  to  the  issuing  of 
the  patents  for  the  lands,  did  not  enter  into 
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actual  possession  of  them,  nor  exercise  acts  of 
ownership  over  them. 

Patents  were  issued  for  this  land  by  the 
United  States  on  12th  August,  1887,  and  not 
before.  They  were  dated  on  that  day,  and  were 
shortly  after  their  date  transmitted  to  the  regis- 
ter of  the  land  office  at  Ionia,  in  Michigan,  and 
subsequently  were  delivered  to  the  complainant. 

The  delay  in  the  issuing  of  the  patents,  after 
the  entry  of  the  land  by  the  complainant,  was 
not  at  the  request  or  in  any  way  by  the  procure- 
ment of  the  complainant. 

The  patents  declare  that  "the  United  States 
give  and  grant"  the  lands  to  the  patentee. 

In  the  year  1837,  and  before  the  date  and 
issue  of  the  patents,  these  lands  were  assessed 
at  their  full  value,  and  as  if  owned  by  the  com- 
plainant in  fee-simple,  for  township,  county, 
and  State  taxes,  by  the  proper  local  officers  of 
Michigan  (having  full  knowledge  that  the  pat- 
ents for  the  same  had  not  issued),  which  taxes 
were  not  paid  by  the  complainant. 

The  assessment  rolls  describe  the  land  as 
owned  by  the  complainant  absolutely,  and  with- 
out any  reservation  or  qualification.  The  valu- 
ation attached  to  it  purported  to  be  its  entire 
value,  us  an  absolute  and  unconditional  estate  in 
fee-simple. 

By  the  laws  of  Michigan,  applicable  to  this 
part  of  the  case,  it  is  made  the  duty  of  the 
county  treasurer  to  sell  such  lands  as  have  been 
taxed,  and  the  taxes  on  which  have  not  been 
paid  on  giving  a  certain  notice.  The  defend- 
ant being  then,  and  now,  a  citizen  of  the  State 
of  Michigan,  as  county  treasurer  of  Genesee 
County,  aid  so  Bell  the  lands  described  in  the 
bill  of  complaint. 

Two  years  are  allowed  by  law  for  the  person 
claiming  title  to  the  lands  to  redeem.by  paying 
to  the  treasurer  the  tax  and  charges,  and  interest 
at  the  rate  of  twenty  per  cent,  per  annum.  If 
not  redeemed,  the  land  was  to  be  conveyed  to 
the  purchaser  in  fee-simple. 

The  two  years,  the  period  allowed  for  re- 
demption, had  not  expired  at  the  time  of  filing 
the  bill  of  complaint.  The  bill  prayed  that  the 
assessment  and  sale  might  be  declared  illegal, 
and  declared  void,  and  that  the  treasurer  of  the 
county  might  be  enjoined  from  conveying  the 
lands  to  the  purchasers  at  the  tax  sale,  for  other 
relief. 

443*]  The  bill  was  filed  in  1842,  and  was 
taken  pro  confmo.  Amotion  was  then  made 
for  a  decree  according  to  its  prayer,  upon 
which  the  following  questions  arose,  upon 
which  the  opinions  of  the  judges  were  opposed : 

1 .  Whether  the  statutes  of  the  State  of  Michi- 
gan did,  in  fact,  authorize  the  assessment  and 
sale  of  the  lands  in  question,  and  whether  said 
statutes  were  intended  to  direct  the  assessment 
for  taxation  of  lands  of  the  United  States  be- 
fore the  patents  for  them  had  been  executed  by 
the  officers  of  the  United  States. 

2.  Whether  the  lands  in  question  were,  be- 
fore the  date  and  execution  of  the  patents  for 
them,  subject  to  taxation  at  all,  by  the  State  of 
Michigan. 

3.  Whether,  if  they  were  subject  to  taxation 
by  the  State, before  the  execution  of  the  patents 
for  them,  it  was  competent  to  assess  and  tax 
and  sell  them,  as  the  absolute  property  of  the 
complainant,  and  at  their  full  value,  as  if  he 
owned  them  in  fee. 
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4.  Whether  the  remedy  by  bill  in  equity,  and 
the  relief  sought,  are  proper. 

The  statutes  of  Michigan,  referred  to  in  tie 
above  questions,  were  the  following: 

Law  of  April  22d,  1883. 

"Sec.  1.  Be  it  enacted  by  the  Legislative 
Council  of  the  Territory  of  Michigan,  that  the 
taxes  hereafter  to  be  levied  in  this  territory. 
shall  be  assessed,  levied,  and  paid  in  the  man- 
ner hereinafter  mentioned,  upon  a  valuation  of 
real  and  personal  estate,  including  property 
and  stock  in  any  bank,  insurance  company,  or 
other  incorporation,  to  be  made  as  hereinafter 
prescribed. 

"Sec.  2.  The  assessors  of  each  township 
may  divide  their  townships,  by  mutual  agree- 
ment, into  such  number  of  districts,  to  be  called 
assessment  districts,  as  they  may  deem  con- 
venient, not  exceeding  the  number  of  assessors 
in  any  such  township;  and  in  every  year,  be- 
tween the  15th  day  of  April  and  the  1st  day  of 
May,  shall  individually,  in  their  assessment 
districts,  according  to  the  best  evidence  in  their 
power,  make  out  a  list  orschetiuleof  all  the  taxa- 
ble property  in  the  same,  and  bring  the  said 
lists  or  schedules  together,  and  jointly  value  the 
property  named  in  each,  and  set  down  in  their 
assessment  roll  the  value  of  buildings  and  land* 
in  such  township,  owned  or  possessed  by  any 
person  residing  in  such  township,  or  any  bank- 
ing or  insurance  company,  or  outer  incorpora- 
tion situated  in  such  township,  opposite  the 
name  of  such  person  or  incorporation ;  and  shall 
also  ascertain  and  set  down  in  their  said  assess- 
ment rolls  in  like  manner,  the  value  of  all  the 
personal  estate  of  every  such  person;  and  in 
case  any  person,  not  satisfied  with  such  valua- 
tion, shall  make  oath  before  such  assessor,  or 
either  of  them,  who  are  hereby  authorised  to 
administer  such  oath,  that  the  value  of  his  or 
her  real  or  personal  estate  does  not  exceed  a 
certain  sum,  specifying  the  same,  then,  and  in 
every  such  case,  the  assessors  shall  value  such 
'real  and  personal  estate  at  the  sums  [*444 
specified  in  such  affidavit,  and  no  more;  and 
every  person  liable  to  be  taxed  for  any  personal 
estate  as  aforesaid,  shall  be  taxed  for  the  same 
in  the  township  whei-thsuch  person  shall  re- 
side at  the  time  of  making  such  assessment; 
and  the  assessors  shall  also  ascertain  what  land* 
are  situated  in  their  townships,  not  owned  bv 
persons  residing  in  such  townships,  and  shall, 
in  their  assessment  rolls,  separate  from  the  as- 
sessments made  the  estates  of  non-residents, 
and  designate  such  land  in  the  followipjj  man- 
ner: if  the  estate  be  a  patent  or  tract  of  land  of 
the  subdivision  of  which  the  assessors  cannot 
obtain  correct  information,  they  shall  enter  the 
name  of  the  patent  or  tract,  if  known  by  any 
particular  name,  without  regarding  who  may 
be  the  owner  thereof;  and  if  such  tract  be  not 
known  or  designated  by  any  particular  name, 
they  shall  state  by  what  other  land  the  same 
is  bounded,  and  shall  set  down  the  quantity 
of  land  contained  therein,  and  the  value 
thereof,  in  the  proper  columns  for  that  pur- 
pose; and  the  assessors  shall  complete  their 
assessments  on  or  before  the  1st  day  of  May  in 
every  year,  and  make  out  a  fair  copy  thereof  to 
be  left  with  one  of  the  board,  and  thereupon 
cause  notices  to  be  put  up  at  three  or  more  pub- 
lic places  in  their  township,  setting  forth  that 
they  have  completed  their  assessment,  and  that 
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a  copy  thereof  is  left  with  one  of  them,  naming 
him,  where  the  same  may  be  seen  and  examin- 
ed by  any  of  the  inhabitants  during  ten  days; 
and  that  at  the  expiration  of  the  said  ten  days, 
they  shall  meet  on  a  certain  day,  at  a  place  in 
the  add  notice  to  be  specified,  to  review  their 
laid  assessments,  on  the  application  of  any  per- 
son conceiving  himself  aggrieved;  and  it  shall 
be  the  duty  of  the  said  assessors,  with  whom 
the  (aid  assessment  roll  shall  be  left  as  afore- 
said, during  the  said  ten  days,  to  submit  the 
aid  roll  to  the  inspection  of  any  person  who 
shall  apply  for  that  purpose;  and  at  the  said 
time  and  place,  the  said  assessors  shall  meet, 
and,  on  application  of  any  person  conceiving 
himself  aggrieved,  shall  review  the  said  assess- 
ment, ana  may  alter  the  same,  on  sufficient 
cause  being  shown,  to  the  satisfaction  of  the 
said  assessors,  or  a  majority  of  them;  and  the 
imemott,  or  a  majority  of  them,  shall  make 
oath  or  affirmation,  and  attach  the  same  to  the 
said  assessment  roll  in  the  following,  or  other 
equivalent  form,  to  wit:  'We  do  severally 
swear  (or  affirm)  that  the  sums  at  which  prop- 
erty is  assessed  in  the  foregoing  assessment 
roll,  are,  according  to  our  best  judgment,  the 
fair  cash  value  of  such  property.' 

"Sec  9.  The  person  in  possession  of  any  real 
estate.at  the  time  any  tax  is  to  becollected.shall 
be  liable  to  pay  the  tax  imposed  thereon;  and 
m  case  any  other  person,  by  agreement  or  other- 
wise, ought  to  pay  such  tax,  or  any  part  or  pro- 
portion thereof,  the  person  who  shall  pay  the 
same  shall  and  may  recover  the  amount  from 
the  person  who  ought  to  have  paid  the  same; 
and  all  taxes  upon  any  real  estate  shall  be  a 
lien  thereon,  and  shall  be  preferred  in  payment 
to  all  other  charges;  and  all  taxes  upon  any 
445*]  personal  'estate  shall,  in  case  of  the 
death  or  bankruptcy  of  the  person  taxed.be  pre- 
ferred in  payment  to  all  other  demands. 

"  Sec.  14.  Any  tax  heretofore  laid  by  virtue 
of  any  law  of  this  territory,  or  to  be  laid  by 
virtue  of  this  act,  upon  any  real  estate,  and  the 
isterest  and  charges  thereon,  shall  be  a  lien 
«pon  the  same  real  estate,  until  the  same  tax, 
interest,  and  charges,  shall  be  paid  or  recover- 
ed, notwithstanding  tbf  same  real  estate  may 
have  been  divided  or  aliened,  in  the  whole  or 
m  part;  and  whenever  such  tax,  and  the  Inter- 
est aforesaid  accruing  thereon,  shall  remain  un- 
paid for  two  years  from  the  1st  day  of  May 
fallowing  the  year  in  which  any  such  tax  was 
or  shall  be  laid,  the  treasurer  of  the  proper 
county  shall  cause  so  much  of  the  land  charged 
with  such  tax  and  interest,  to  be  sold  at  public 
suction,  at  the  court-house  of  the  county  where 
sack  lands  are  situated,  to  the  highest  bidder, 
as  shall  be  necessary  to  pay  the  said  tax  and 
Briefest,  together  with  all  charges  thereon,  first 
gtvmg  at  least  four  months'  notice  of  the  time 
sad  place  of  sale,  by  advertisement,  posted  up 
fa  three  or  more  public  places  in  said  county, 
sad  also,  by  causing  a  copy  thereof  to  be  pub-- 
ashed  in  one  or  more  of  the  public  newspapers 
printed  or  in  circulation  in  said  county." 

"8ec.  15.  On  the  day  mentioned  in  the  said 
actiee.  the  treasurer  shall  commence  the  sale 
«f  the  said  lands,  and  continue  the  same  from 
day  to  day,  until  so  much  thereof  shall  be  sold 
as  wHt  pay  the  taxes,  interest,  and  charges  due, 
ttmmei  and  charged  thereon  as  aforesaid ;  and 
the  treasurer  ahallgive  to  the  purchaser  or  pur 
Bmukd  3.  U.  8.,  Book  11. 


chasers  of  any  such  lands,  a  certificate,  in  writ 
ing,  describing  the  lands  purchased,  and  the 
sum  paid  therefor,  and  the  time  when  the  pur- 
chaser will  be  entitled  to  a  deed  for  the  said 
lands;  and  if  the  person  claiming  title  to  the 
said  lands,  described  in  the  said  certificate, 
shall  not,  within  two  years  from  the  date  there- 
of, pay  the  treasurer,  for  the  use  of  the  pur- 
chaser, his  heirs  or  assigns,  the  sum  mentioned 
in  such  certificate,  together  with  the  interest 
thereon,  at  the  rate  of  twenty  per  cent,  per  an- 
num, from  the  date  of  the  said  certificate,  the 
treasurer  shall,  at  the  expiration  of  the  said 
two  years,  execute  to  the  purchaser,  his  heirs 
or  assigns,  a  conveyance  of  the  lands  so  sold, 
which  conveyance  shall  vest  in  the  person  or 
persons,  to  whom  it  shall  be  given,  an  absolute 
estate  in  fee-simple,  subject  to  all  the  claims 
which  the  territory  of  Michigan  shall  have 
thereon,  and  the  said  conveyance  shall  be  con- 
clusive evidence  that  the  sale  was  regular,  ac- 
cording to  the  provisions  of  this  act;  and  every 
such  conveyance  to  be  executed  by  the  treas- 
urer, under  his  hand  and  seal,  and  the  execu- 
tion thereof  witnessed  and  acknowledged  in 
the  usual  form,  may  be  given  in  evidence  and 
recorded,  in  the  same  manner,  and  with  like 
effect,  as  a  deed  regularly  acknowledged  by 
the  grantor  may  be  given  in  evidence  and  re- 
corded." 

*Mr. Nelson,  Attorney-General, for  the  [*446 
complainant. 

Mr.  Norvell  for  the  defendant. 

Mr.  Nelson,  for  complainant: 

A  fundamental  proposition,  and  one  on 
which  the  whole  equity  of  the  complainant's 
case  rests,  is.  that,  until  the  issue  of  the  patent, 
the  fee  of  the  land  remains  in  the  United 
States;  that,  after  payment  of  the  purchase 
money  by  the  applicant,  and  the  receipt  of  it 
by  the  officers  of  the  United  States,  the  United 
States  may  still  decline,  on  various  grounds,  to 
perfect  his  title  by  the  execution  of  a  patent; 
that  he  cannot  know  after  purchase,  and  be- 
fore the  patent  issues,  whether  be  is  to  receive 
an  absolute  conveyance  or  not;  that  nothing 
but  the  patent  passes  the  fee,  and  that,  before 
its  issue,  the  purchaser  has  but  a  qualified  and 
contingent  estate  in  the  lands. 

These  principles  are  involved  in  the  follow- 
ing decisions:  Stringer  et  al.  v.  Lessee  of  Young 
et  al.,3  Peters,  820,  844;  Boardman  et  al.  v. 
Lessees  of  Heed  &  Fbrd  et  al,  6  Peters,  828, 
842;  Bagnell  et  al.  v.  Broderiek,  18  Peters,  486, 
450;  Wilcox  v.  Jackson,  18  Peters,  498,  511, 
516;  Brush  v.  Ware,  15  Peters,  98,  107,  108; 
Stoddart  v.  Chambers,  2  How.,  284,  818. 

I  refer  also  to  the  opinions  of  the  Attorney- 
General,  and  the  practice  of  the  land  office,  as 
found  in  the  2d  volume  of  Public  Land  Laws, 
Instructions  and  Opinions,  published  in  1838,  not 
only  to  show  that  the  safe  is  frequently  can- 
celled by  the  government  for  a  great  variety  of 
reasons;  and  that  "the  issuing  a  patent  is  not 
so  purely  a  ministerial  act  as  to  follow  a  patent 
certificate  as  a  matter  of  course,"  but  also  that 
it  has  been  the  settled  policy  of  the  government 
to  regard  lands  thus  situated  as  exempt  from 
all  taxation,  and  that  "  the  legal  title  remains 
in  the  government  until  the  patent  issues." 
( See  pp.  4,  14,  24,  25,  89,  76,  80,  84,  87,  160, 
218,  2>4,  and  1040;  and  Act  of  Congress,  12th 
January,  1825,  chap.  818.) 
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The  payment  of  the  money  by  an  applicant 
for  a  part  of  the  publh  domain  is  a  proposition 
for  a  purchase.  The  register  and  receiver  do 
not  act  judicially  in  admitting  the  application 
and  receiving  the  money;  their  acts  may  be 
overruled,  and  the  money  returned,  and  a  pat- 
ent be  refused  for  various  reasons;  and  the  fate 
of  the  application  cannot  be  known  by  the  pur- 
chaser until  the  patent  be  executed.  Till  then 
his  title  is  imperfect,  and  his  estate  contingent. 
In  ordinary  cases  between  private  individuals, 
where  a  legal  contract  for  the  sale  of  lands  has 
been  entered  into,  equity  considers  the  vendee 
as  the  true  owner  of  the  lands,  because  the  vend- 
or is  bound  to  convey  by  virtue  of  a  contract, 
which  can  be  enforced  in  a  court  of  equity, 
and  the  obligation  is  mutual,  as  is  also  the  rem- 
edy. (2  Story's  Eq.,  98,  99,  sec.  790.)  Not  so 
in  regard  to  applications  for  the  purchase  of 
the  public  lands.  But  even  if  this  were,  it 
would  not  affect  the  present  argument. 

Assuming,  then,  that  at  the  time  of  the 
447*1  assessment  of  the  lands 'described  in 
the  bill,  the  fee  of  them  was  in  the  United 
States,  the  complainant's  counsel  insist: 

1.  The  statutes  of  Michigan  did  not  embrace 
the  lands  in  question,  and  were  not  intended  to 
authorize  their  assessment. 

The  statute  directed  the  assessment  of  lands 
"  owned  or  possessed  by  any  person  residing  in 
the  township." 

This  part  of  the  statute  is  inapplicable,  for 
the  complainant  is  and  was  a  non-resident; 
and  the  case  shows  that  he  was  not  in  the  act- 
ual possession  of  the  land. 

The  statute  then  directs  the  lands  not 
"  owned  "  by  residents  to  be  separately  assessed 
by  the  description  of  the  tract  without  regard 
to  the  name  of  the  "owner." 

The  assessment  is  to  be  according  to  the 
"  fair  cash  value  "  of  the  lands;  that  is,  of  the 
fee-simple  or  absolute  estate  in  the  lands. 

The  assessment  of  real  estate  is  to  be  accord- 
ing to  its  entire  value,  as  in  the  case  of  person- 
alty. The  word  "  owner  "  is  attached  to  both 
kinds  of  property  as  descriptive  of  the  estate 
or  interest  to  be  taxed. 

The  taxes  are  made  a  lien  upon  the  lands. 

If  not  paid,  and  if  the  land  be  not  redeemed 
after  sale  for  nonpayment,  the  treasurer  of  the 
county  in  which  the  lands  lie  is  directed  to  ex- 
ecute to  the  purchaser  "  a  conveyance  of  the 
lands  so  sold;  which  conveyance  shall  vest  in 
the  person  or  persons  to  whom  it  shall  be  given 
an  absolute  estate  in  fee-simple,  subject  to  all 
the  claims  which  the  territory  (State)  of  Michi- 
gan shall  have  therein ;  and  the  said  conveyance 
shall  be  conclusive  evidence  that  the  sale  was 
regular  according  to  the  provisions  of  this  act. 

All  the  provisions  of  this  statute  are  intended 
to  operate  upon  the  unencumbered  fee  of  the 
lands  assessed.  This  furnishes  the  measure  of 
value — this  regulates  the  conveyance  of  the 
purchaser. 

Lands  owned  by  the  United  States  are  not 
subject  to  taxation.  The  fee  of  these  lands 
was  in  the  United  States  at  the  time  of  the 
assessment.  It  is  not  to  be  supposed  that  there 
was  any  intention  of  taxing  the  property  of  the 
United  States.  This  assessment  is  upon  the 
feu.  The  conveyance  operates  as  a  transfer 
of  the  fee.  How,  then,  can  it  be  argued  that 
the  statutes  intended  .to  embrace  these  lands? 
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It  does  not  aid  the  argument  in  this  branch 
of  it  to  say  that  the  complainant  had  a  nim- 
ble and  taxable  interest  in  these  lands. 

This  may  for  the  present  be  conceded.  Our 
answer  to  it  is,  that  the  statute  does  not  profess 
to  tax  such  interest.  It  taxes  the  owner  of  the 
land  and  sells  the  fee  if  the  tax  be  not  paid. 

2.  The  lands  in  question  were  not,  before  the 
date  and  execution  of  the  patents  for  them, 
subject  to  taxation  at  all  by  the  State  of  Mich- 
igan. 

The  proposition  refers  to  the  date  and  execu- 
tion of  the  patents.  It  is  not  denied  that,  so 
soon  as  executed,  they  become  operative; 
•and  that  the  transmission  of  them  to  [*448 
the  register  is  in  law  a  delivery  to  the  purchaser 
through  him  as  the  agent  of  both  parties. 

The  4th  article  of  the  ordinance  of  1787  for 
the  government  of  the  territory  northwest  of 
the  river  Ohio  provides,  that  "the  Legislatures 
of  those  districts  or  new  States  shall  never  in- 
terfere with  the  primary  disposal  of  the  soil  by 
the  United  States  id  Congress  assembled,  nor 
with  any  regulations  Congress  may  find  neces- 
sary for  securing  the  title  in  such  soil  to  the 
bona  fide  purchasers.  No  tax  shall  be  imposed 
on  lands  the  property  of  the  United  States;  and 
in  no  case  shall  non-resident  proprietors  be 
taxed  higher  than  residents." 

It  has  been  shown  that,  after  the  receipt  of 
the  receiver  and  the  transmission  of  the  patent 
certificate,  the  patent  may  still  be  refused. 

In  point  of  fact  this  frequently  occurs.  Pat- 
ents were,  in  several  instances,  refused  to  the 
complainant,  and  his  certificates  of  purchase 
cancelled.  In  the  case  of  Ottrom  v.  Tkt  Ah- 
ditor-Qeneral  of  Michigan,  which  arose  in  ttx 
Circuit  Court  for  the  District  of  Michigan,  in 
1842,  it. appeared  that,  out  of  about  one  bun 
dred  certificates,  fourteen  were  never  allowed 
and  patents  for  them  bad  been  refused.  Tbi 
lands  embraced  in  those  certificates  have  bea 
sold  and  conveyed  in  fee-simple  by  Michigan 
by  virtue  of  assessments  on  them  as  the  prop 
erty  of  Ostrom,  to  whom  the  United  States  re 
fused  to  convey.  The  United  States  either  re 
tain  these  lands,  or  feve  conveyed  them  b 
third  parties.  These  facts  illustrate  the  prin 
ciple;  they  may  again  occur.  la  not  this  an  in 
terference  with  the  primary  disposal  of  the  soi 
by  the  United  States?  If  so  in  any  degree,  Ua 
amount  of  it  does  not  affect  the  argument;  aw 
if  such  may  be  the  consequence  of  admitting 
the  operation  of  the  principle,  Ufa  a  conclutivi 
argument  against  its  allowance  at  all. 

Again:  It  is  provided  that  "no  tax  shall  b 
imposed  on  lands  the  property  of  the  Unite 
8tates." 

Mark  the  phraseology.  It  is  not  that  no  la 
shall  be  imposed  on  the  interest  or  estate  of  th 
United  States  in  any  lands,  but  that  lawk 
while  they  remain  property  of  the  United  State 
shall  not  be  taxed  at  all  by  the  States.  This; 
the  plain  import  of  the  terms.  The  questir 
is  then  narrowed  to  this:  When  d&  the  law 
embraced  in  the  public  domain  cease  to  be  tt 
property  of  the  United  States?  This  queetiot 
we  think,  has  been  fully  answered  by  the  « 
thorities  already  cited. 

The  reasoning  of  the  court  in  the  cas»  < 
Wilcox  v.  Jackton  is  strong  and  clear  opt 
this  question: 

"  We  think  it  unnecessary  to  go  into  a  deuih 
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examination  of  the  various  acts  of  Congress," 
ay  the  court,  "for  the  purpose  of  showing 
what  we  consider  to  be  true  in  regard  to  the 
public  lands,  that  with  the  exception  of  a  few 
roes,  nothing  but  a  patent  passes  a  perfect  and 
consummate  title."    (13  Peters,  516.) 

And  again: 
449*]  *"A  much  stronger  ground,  how- 
ever, has  been  taken  in  argument.  It  has  been 
aid  that  the  State  of  Illinois  has  a  right  to  de- 
clare by  law,  that  a  title  derived  from  the 
United  States,  which,  by  their  laws,  is  only  in- 
dicate and  imperfect,  shall  be  deemed  as  per- 
fect a  rhie  as  if  a  patent  had  issued  from  the 
United  States;  and  the  construction  of  her  own 
courts  seems  to  give  that  effect  to  her  statute. 
That  State  has  an  undoubted  right  to  legis- 
late as  she  may  please  in  regard  to  the  remedies 
to  be  prosecuted  in  her  courts,  and  to  regulate 
the  disposition  of  the  property  of  her  citizens 
by  descent,  devise,  or  alienation.  But  the 
property  in  question  was  a  part  of  the  public 
domain  of  the  United  8tates.  Congress  is  in- 
vested by  the  Constitution  with  the  power  of 
disposing  of  and  making  needful  rules  and  reg- 
ulations respecting  it.  Congress  has  declared, 
at  we  have  said,  by  its  legislation,  that  in  such 
a  case  as  this  a  patent  is  necessary  to  complete 
the  title.  But  in  this  case  no  patent  has  issued; 
and,  therefore,  by  the  laws  of  the  United  States, 
the  legal  title  has  not  passed,  but  remains  in 
the  United  States.  Now,  if  it  were  competent 
(or  a  State  Legislature  to  say  that,  notwith- 
standing this,  the  title  shall  be  deemed  to  have 
passed,  the  effect  of  this  would  be,  not  that 
Congress  had  the  power  of  disposing  of  the 
public  lands,  and  prescribing  the  rules  and  reg- 
ulations concerning  that  disposition,  but  that 
Illinois  possessed  it.  That  would  be  to  make 
ike  laws  of  Illinois  paramount  to  those  of  Con- 
gress in  relation  to  a  subject  confided  by  the 
Constitution  to  Congress  only.  And  the  prac- 
tical result  in  this  very  case  would  be,  by  force 
of  State  legislation,  to  take  from  the  United 
States  their  own  land,  against  their  own  will, 
*ad  against  their  own  laws.  We  hold  the  true 
principle  to  be  this:  feat  whenever  the  ques- 
ts* in  any  court.  State  or  federal,  is,  whether  a 
tale  to  land  which  had  once  been  the  property 
•f  the  United  States  has  passed,  that  question 
tanst  be  resolved  by  the  laws  of  the  United 
States;  but  that,  whenever,  according  to  those 
tats,  the  title  shall  have  passed,  then  that  prop- 
«ty,  like  all  other  property  in  the  State,  is  sub- 

Kto  State  legislation,  so  far  as  that  legislation 
xuristent  with  the  admission  that  the  title 
faesed  and  vested  according  to  the  laws  of  the 
United  States."    (13  Peters,  516,  517.) 

The  Act  of  Congress  (15  June,  1836)  admit- 
fine  Michigan  into  the  Union,  is  even  stronger 
■a  its  terms  than'  the  ordinance  of  1787.  It  is 
»  fallows: 

"See.  4.  And  be  it  further  enacted,  that 
■■Hfiug  in  this  act  contained,  or  in  the  admis- 
sto  of  the  said  State  into  the  Union  as  one  of 
4W  United  States  of  America,  upon  an  equal 
Jtatteg  with  the  original  States  in  an  respects 
■whatever,  shall  be  so  construed  or  understood 
as  to  confer  upon  the  people,  Legislature,  or 
•■her  authorithks  of  the  said  State  of  Michigan, 

S  authority  or  right  to  interfere  with  the 
by  the  United  States,  and  under  their  au- 
thority, of  the  vacant  and  unsold  lands  within 
Bovabd  8. 


the  limits  of  the  said  State;  but  that  the  subject 
of  the  public  lands  and  the  interests  which 
may  be  given  of  the  said  "State  therein,  [*450 
shall  be  regulated  by  future  action  between 
Congress,  on  the  part  of  the  United  States: 
and  the  said  State  of  Michigan  shall  in  no  case, 
and  under  no  pretense  whatsoever,  impose  any 
tax,  assessment,  or  imposition  of  any  descrip- 
tion, upon  any  of  the  lands  of  the  United  States 
within  Us  limits. 

This  exemption  from  taxation  of  the  lands 
of  the  United  States,  and  the  prohibition  of  the 
States  in  which  they  are  located  to  interfere 
with  their  disposal,  were  designed,  as  they  were 
calculated,  to  facilitate  their  sale,  and  to  hold 
out  inducements  to  purchasers,  and  enter,  as 
one  of  its  elements,  into  the  price  of  such  lands; 
and  as,  from  the  very  nature  of  the  contract  of 
purchase,  a  buyer  cannot  prudently  improve, 
or  expend  money  on  the  land,  before  his  title  is 
consummate.  AH  the  principles  of  equity,  as 
well  as  of  law,  concur  in  securing  to  the  citi- 
zen an  exoneration  from  the  burdens  of  State 
assessment,  until  the  moment  that  he  may  be 
recompensed  by  the  enjoyment  of  the  profits 
of  the  land  purchased,  and  that  is,  when  his 
title  is  perfected  by  patent. 

The  Legislature  of  the  State  of  Michigan 
illustrates  this  view.  By  her  act  providing  for 
the  disposition  of  her  university  lands,  she  has 
provided,  that  the  land  held  by  a  certificate  of 
purchase  from  the  State,  shall  be  taxed  as  per- 
sonal property;  that  such  certificate  shall  en- 
able the  purchaser  to  support  an  action  of  tres- 
pass on  the  lands  and  entitle  him  to  the  imme- 
diate possession  thereof.  (Laws  of  Michigan, 
1844.  No.  68,  sec.  10.)  And  it  has  been  de- 
cided by  her  courts  that  the  holder  of  a  certifi- 
cate of  purchase  from  the  United  States  cannot 
maintain  ejectment  on  it.  This  I  learn  from 
the  profession,  for  there  are  no  reports  pub- 
lished of  their  decisions.  The  same  doctrine 
is  the  settled  law  of  Ohio.  (1  Ohio  Rep..  313, 
814;  6  Ibid.,  165;  7  Ibid.,  151  and  258.)  In 
Illinois,  the  holder  of  certificate  of  purchase 
may  maintain  ejectment,  &c.,  by  virtue  of  pos- 
itive statutory  enactment.  (Revised  Laws,  p. 
199.) 

But  we  think  that,  independent  of  these  stat- 
utes, the  claim  of  the  State  to  tax  these  lands  is 
indefensible. 

The  property  of  the  United  States  is  not  tax- 
able by  the  several  States. 

The  subjects  over  which  the  sovereign  power 
of  a  State  extends,  are  objects  of  taxation;  but 
those  over  which  it  does  not  extend,  are  ex- 
empt from  taxation.  (McCulloch  v.  The  Slate 
of  Maryland,  4  Wheat.,  316.)  The  power  of 
legislation,  and  consequently  of  taxation,  oper- 
ates on  all  the  persons  and  properly  belonging 
to  the  body  politic.  (Providence  Bank  v.  Bu- 
lingt  &  Pitman,  4  Peters,  568.) 

These  principles  exempt  the  United  States 
and  their  property  from  taxation  by  the  States. 
(See  Weston  et  al.  v.  City  Council  of  Charleston, 
2  Peters,  449.) 

The  exemption  extends  to  the  lands  in  con- 
troversy, unless  the  inchoate  title  acquired  by 
the  applicant  for  the  purchase  of  them  subjects 
them  to  taxation. 

•There  certainly  is  no  express  legis-  [*45 1 
lation  to  this  effect. 

How  does  the  case  stand  on  general  princi- 
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pies?  In  order  to  place  it  in  the  most  unfavor- 
able light  for  our  argument,  let  the  situation  of 
the  complainant  be  assimilated  to  that  of  a 
vendee  after  contract,  but  before  deed,  who  has 
a  perfect  right  to  a  conveyance.  Before  con- 
veyance actually  made,  who  is  to  pay  taxes  on 
the  lands  agreed  to  be  conveyed? 

Taxation  is  a  legal  question.  Taxes  are  levied 
against  the  legal  owner.  They  are  prescribed 
by  express  statutes.  Legal  rights  are  alone 
looked  to  in  the  assessment  and  levy  of  taxes. 

Under  the  old  credit  system,  lands  were  con- 
fessedly exempt  from  taxation  until  after  the 
patent  issued.  A  purchaser  of  them,  even  be- 
fore the  payment  of  the  money,  was  as  much 
on  equitable  owner  as  now.  He  was  styled  the 
purchaser  of  the  land  so  soon  as  he  made  the 
payment  of  twenty  per  cent,  and  received  his 
certificate. 

Look  at  the  absurdity  of  the  opposite  doc- 
trine: If  a  tax  assessor'  is  to  inquire  into  the 
equitable  rights  and  interests  of  parties,  then 
when  money  has  been  agreed  to  be  laid  out  in 
lands,  it  Bhould  be  assessed  and  returned  as 
lands,  and  vice  versa,  in  regard  to  lands  con- 
tracted to  be  sold. 

This  very  point  arose  in  the  case  of  WUeon't 
Rxee.  v.  Tappan  (6  Cond.  Ohio  Rep.,  80;  7 
Hammond,  172),  and  it  was  there  decided,  that 
the  vendor  was  bound  to  pay  them ;  and  that, 
if  not  paid,  the  warranty  In  the  deed  of  free- 
dom from  incumberances  would  indemnify  the 
vendee  against  them. 

The  patents  issued  by  the  United  States  for 
the  public  lands  contain  the  words  "give  and 
grant."  These  words  imply  a  warranty.  (See 
Caines"  Rep.,  188;  7  Johns.  Rep.,  258;  8 
Cowen,  86;  1  Coke,  884  A; 4  Kent's  Com.,  ed. 
of  1844,  474,  and  cases  there  cited.)  If  the 
complainant  can  be  compelled  to  pay  these 
taxes,  he  has  a  right  to  be  reimbursed  by  the 
United  8tates. 

The  public  domain,  as  such,  cannot  be  taxed 
by  the  States.  The  lands  of  the  complainant 
were  not  severed  from  it  until  conveyed  to  him 
by  patent.  After  he  had  paid  his  money  to 
the  receiver  on  his  application  to  purchase  the 
lands,  he  could  have  been  personally  assessed 
for  such  sum,  if  he  had  been  within  the  juris- 
diction of  Michigan.  His  property  was  not 
diminished  by  such  a  payment;  for,  if  the  pat- 
ent were  refused,  the  money  would  be  refund- 
ed. If  actual  possession  had  been  taken  of  the 
lands,  inasmuch  as  such  possession  is  protected 
by  the  laws  of  the  State,  its  value  might  be  the 
subject  of  a  personal  tax.  All  this  may  be 
granted,  and  yet  nothing;  will  have  been  con- 
ceded tending  to  establish  the  right  of  the 
State  to  impose  atax  upon  the  land  itself,  which 
does  not  constitute  a  charge  against  the  pur- 
chaser personally,  but  is  to  be  satisfied  out  of 
the  land  and  by  a  sale  of  it.  This  is  the  char- 
acter of  the  present  tax,  and  must  be  of  any 
land  tax.  Such  tax  is  a  proceeding  t'n  rem.  It 
cannot  be  apportioned  and  split  up,  so  as  to  sell 
452*]  the  interest  of  *the  purchaser  in  the 
land,  and  transferan  interest  in  it,  without  the 
assent  or  co-operation  of  the  United  States,  and 
yet  not  interfere  with  the  absolute  rights  of 
property  and  control  belonging  to  the  latter. 

The  federal  government,  though  limited  in 
the  subject  of  its  powers,  is  sovereign  in  their 
exercise;  and  in  all  cases  where  its  powers  are 
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exclusive,  or  where  the  exercise  of  a  concurrent 
power,  by  a  State  conflicts  with  the  beneficial 
and  perfect  exercise  of  it  by  the  United  Stata, 
the  federal  authority  is  supreme.  The  extent 
of  the  alleged  interference  is  not  a  question  to 
be  considered  in  determining  its  invalidity. 

The  case  of  Dobbin*  v.  Commimioner  of  Brie 
Co.  (16  Peters,  4S5)  applies  this  principle  to  a 
question  of  taxation.  It  also  shows  clearly,  that 
this  is  a  tax  on  the  property  assessed,  and  not 
a  personal  charge  (p.  446),  and  that  such  a  tax, 
when  it  acts  upon  the  property  or  agents  of  the 
United  States,  is  entirely  illegal. 

The  public  domain  is  exclusively  within  the 
control  of  the  United  States,  and  is  an  Important 
source  of  its  revenue.  The  "perfect  execu- 
tion" of  the  power  of  its  sale  and  management 
is  certainly  interfered  with  by  the  acts  com- 
plained of,  and  the  principles  established  in  the 
above  case  (p.  447)  control  the  present 

8.  If  the  lands  were  subject  to  taxation  to 
any  extent  by  the  State  of  Michigan,  before  the 
execution  of  the  patents  for  them,  it  was  not 
competent  to  assess,  and  tax,  and  sell  them  ss 
the  absolute  property  of  the  complainant,  and 
at  their  full  value,  as  if  he  owned  them  In  fee. 

That  such  is  the  effect  of  the  law  complained 
of  will  not  be  denied.  That  it  is  illegal  we 
think  is  already  shown.  The  fee  of  the  United 
States  cannot  be  devested  bv  the  legislation  of 
the  State.  The  State  could  only  give  the  pur- 
chaser at  the  tax  sale  an  equitable  interest,  for 
the  complainant  himself  had  no  other. 

4.  The  case  is  properly  cognizable  in  equity, 
and  the  relief  sought  is  appropriate. 

As  to  the  principle  on  which  equity  exercises 
its  jurisdiction,  there  are  equitable  rights  and 
legal  rights  incident  to  property. 

Courts  of  law  will  not  take  notice  of  mere 
equitable  rights;  they  can  be  enforced  only  in 
equity,  and  hence  arises  the  exclusive  jurisdic- 
tion of  courts  of  equity. 

But  in  cases  where  legal  right  are  defined 
and  settled  by  the  rules  of  law,  then  equity 
follows  the  law. 

The  right  to  tax,  and  the  mode  of  taxation, 
are  defined  by  statute,  and  the  construction  of 
statutes  is  the  same  at  law  and  in  equity. 

In  support  of  these  principles  I  refer  to  1 
Story's  Eq.,  14,  15,  16,  17.  72. 

Our  rights,  then,  are  settled  by  the  law,  and 
will  be  construed  in  the  same  manner  in  court* 
of  law  and  of  equity.  Indeed,  is  it  not  mani- 
fest that  the  legality  or  illegality  of  the  tax 
must  be  decided  in  *the  same  way  by  [*463 
courts  of  law  and  equity?  Can  that  be  a  valid 
assessment  in  equity  which  is  invalid  at  law, 
where  there  can  be  but  one  legal  mode  of  as- 
sessment in  any  case?  Why,  then,  if  we  rely 
upon  our  legal  rights,  do  we  ask  the  interfer- 
ence of  equity. 

We  come  for  the  remedy.  The  most  impor- 
tant source  of  jurisdiction  of  an  equity  court  fa 
that  which  is  concurrent  with  courts  of  taw. 
Rights  in  each  court  are  the  same,  but  a  party 
is  at  liberty  to  ask  the  aid  of  a  court  of  equity 
to  prottetjum  in  his  legal  rights  on  account  ol 
the  belttfMremedy  which  results  from  the  model 
of  administering  relief  in  equity;  and  eauity 
will  interfere  in  all  cases  where  the  remedy  at 
law  is  not  plain,  adequate,  and  complete.  (8m 
1  Story,  98,  94;  2  Story,  150,  168;  8  Peter*. 
215.) 
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When  this  is  done,  the  rights  of  parties  in 
the  subject  matter  of  the  litigation  are  construed 
as  at  law.  The  remedy  is  according  to  equity, 
and  it  will  be  granted  in  all  cases,  with  the  sim- 
ple condition,  that  a  party  who  asks  it  shall  do 
equity  himself. 

What  is  meant  by  this?  Not  the  wild  no- 
tions as  to  natural  equity  which  were  suggested 
oo  the  argument  below;  but  simply,  that  where 
legal  and  conscientious  matters  are  mingled  in 
the  same  transaction  with  those  of  a  fraudu- 
lent and  illegal  character,  a  party  shall  dis- 
charge the  former  part  of.  the  contract  before 
he  will  be  relieved  as  to  the  latter.  (1  Story's 
Com.,  77.) 

This  maxim  has  here  no  application,  until  it 
be  shown  that  a  -part  of  these  taxes  are  legal 
and  proper. 

The  sole  point  that  is  left  for  discussion  is, 
as  to  the  reasons  which  render  the  remedy  at 
law  inadequate,  and  require  the  interference 
of  this  court.  These  reasons  are  the  follow- 
ing: 

1st  To  prevent  a  cloud  being  cast  over  the 
complainant's  title.  (See  following  authorities : 
Corporation of  Washington  v.  Pratt,  8  Wheat., 
882;  Burnett  v.  Oity  of  Cincinnati,  8  Ohio  Rep. , 
86:  Qouterneur  v.  (Xty  of  Nets  York,  2  Paige, 
W-.Patit  v.  Shepherd,  5  Paige  Rep..  493,  501 ; 
Hamilton  v.  Camming*,  1  Johns.  Ch.  Rep.. 
517;  Ward  v.  Ward,  2  Hayw.  Rep..  226;  Leigh 
t.  Seerhart,  Etee.,  4  Munf.  Rep.,  880;  Qrover 
t.  Bagel,  8  Russ.  Ch.  Rep  ,  432;  Harrington's 
Rep.,  8;  Ostromv.  Bank  of  the  United  States, 
4 Pet.  Cond.,759.) 

2d.  To  prevent  a  multiplicity  of  suits  and 
unnecessary  litigation.  (1  Story,  82,  88,  84;  6 
Paige  Rep-.  88.)  Better  for  both  complainant 
and  the  State  that  the  matter  should  now  be  de- 
cided. 

3d.  To  restrain  public  officers  from  doing 
an  illegal  act.  If  the  act  be  consummated, 
there  may  be  no  redress;  equity,  therefore,  in- 
terferes to  prevent  the  consequent  failure  of 
justice  by  enjoining  the  act.  (Otborn  v.  Bank 
tftke  United  States,  6  Paige,  88;  2  Kent,  839, 
**e,  3d  ed.) 

The  claim  of  the  State  to  tax  lands  in  the 
situation  of  those  described  in  the  complain- 
ant's bfll  are  exceedingly  inequitable.  The 
lands  are  not  actually  nor  theoretically  separa- 
464* J  ted  from  the  public  'domain.  The  pur- 
chaser has  taken  no  possession  of  ahem,  nor  ex- 
ercised any  acts  of  ownership  over  them.  A 
tax  on  the  unimproved  and  vacant  lands  of 
Mo-residents  is  generally  inequitable,  and.  at 
best,  oppressive  and  onerous.  (See  2  Kent's 
Coo.,  382.)  Just  so  soon  as  an  individual  pro- 
poses to  buy  the  lands  of  the  United  States,  the 
agents  of  the  State  rush  in  and  fasten  on  it,  and 
demand,  on  pain  of  forfeiture  of  the  whole  of 
k,  that  he  pay  taxes  on  it  for  an  interest  which 
as  does  not  own,  and  which  he  cannot  know 
he  win  receive,  until,  perchance,  the  land  has 
seen  told  and  lost. 

Mr.  NerveU,  for  defendant : 

The  questions  of  difference  involved  in  this 
ease  are  of  deep  importance  to  the  State  of 
Michigan,  affecting,  as  they  do,  her  right  to  tax 
lands  as  soon  as  they  are  purchased,  and  paid 
far,  from  the  United  States,  and  obliging  her, 
B  they  should  be  decided  adversely  to  the  de 
Sendant.to  refund  to  individuals  a  large  amount 
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of  money  received  into  her  treasury  from  the 
taxation  of  lands  so  situated. 

1.  The  first  question  is,  "whether  the  statutes 
of  the  State  of  Michigan  did,  in  fact,  authorize 
the  assessment  and  sale  of  the  lands  of  the  com- 
plainant, and  whether  said  statutes  were  intend- 
ed to  direct  the  assessment  for  taxation  of  Jands 
of  the  United  States  before  the  patents  for  them 
had  been  executed  by  the  officers  of  the  United 
States." 

The  statutes  of  Michigan  did  and  do  author- 
ize the  assessment,  taxation,  and  sale  of  lands 
for  nonpayment  of  the  taxes,  situated  as  thone 
of  the  complainant  were.  The  lands  of  the 
complainant  had,  prior  to  their  assessment,  been 
purchased  from  the  United  States,  and  he  had  . 
received  the  regular  certificates  of  purchase  and 
payment  from  the  receiver  of  public  moneys. 
These  lands  were  not,  it  is  believed,  sold  for 
the  taxes,  before  the  patents  were  dated  and 
executed.  But  whether  thev  were,  or  not,  is 
not  material  to  the  right  decision  of  this  cause. 

The  Act  passed  by  the  legislative  council  of 
the  territory  of  Michigan,  and  approved  on  the 
22d  of  April,  1888,  authorizes,  in  its  first  sec- 
tion,the  assessment,  levy,  and  collection  of  taxes, 
upon  the  valuation  of  real  and  personal  proper- 
ty, to  be  made  as  prescribed  in  the  subsequent 
sections  of  the  same  act. 

The  2d  section  directs  the  proper  officers  to 
ascertain,  assess,  and  make  out  a  separate  and 
distinct  list  of  the  lands  situated  in  their  respect- 
ive townships,  "not  owned  by  persons  resid- 
ing in  such  township,"  and  prescribes  the  man- 
ner in  which  the  lands  of  non-residents  shall 
be  described  and  entered  in  the  assessment 
rolls. 

This  is  precisely  the  same  language  used  with 
regard  to  the  lands  owned  by  non-residents,  and 
assessed  for  taxation,  in  the  laws  of  Michigan, 
passed  by  her  Legislature,  after  she  became  a 
State. 

The  14th  section  of  the  Act  of  April  22, 
1888,  provides  that  whenever  the  taxes  on  lands 
of  non-residents,  as  well  as  residents,  shall  re- 
main *unpaid  for  two  years,  the  treas-  [*455 
urer  of  the  proper  county  shall  cause  so  much 
of  the  land  charged  with  such  taxes  and  in- 
terest, as  shall  be  necessary  to  pay  the  same,  to 
be  advertised  and  sold  for  that  purpose,  giving 
at  least  four  months'  notice,  in  certain  public 
newspapers,  of  the  time  and  place  of  sale. 

The  long  notice  directed  to  be  thus  given,  be- 
fore the  sale  could  take  place,  affords  conclusive 
evidence  that  the  lands  of  non-residents  living 
out  of  the  State  were  included  in  the  terms  ana 
provisions  of  the  act  directing  the  assessment, 
taxation,  and  sale  of  real  and  personal  estate,  if 
the  taxes  were  not  duly  paid  thereon. 

The  succeeding  section  of  the  law  prescribes 
the  time  within  which,  and  the  conditions  on 
which,  the  lands  in  question,  thus  assessed, 
taxed,  and  sold  for  the  taxes,  might  be  re- 
deemed by  the  owners. 

I  refer  to  the  Act  of  April  22,  1888,  at  page 
88  of  the  Session  Laws  of  1838,  to  be  found 
here  in  the  Department  of  State. 

The  laws  or  Michigan  make  no  distinction 
between  the  lands  for  which  patents  have  not 
been  issued,  and  those  for  which  they  have 
been  issued,  in  providing  for  their  assessment, 
taxation,  and  sale  for  the  nonpayment  of  taxes.' 
As  soon  as  the  lands  are  purchased  of  the  Unit- 
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ed  States,  the  money  paid  for  them,  and  the 
duplicate  receipts  and  certificates  of  purchase 
signed,  and  issued  by  the  receivers  of  the  pub- 
lic moneys  at  the  land  offices  within  the  State, 
they  become,  according  to  the  invariable  inter- 
pretation of  the  tax  laws  of  that  State,  and  the 
usage  in  their  execution,  objects  of  assessment, 
taxatipn,  and  sale. 

An  act  was  passed  by  the  legislative  council 
of  Michigan,  and  approved  December  30,  1834, 
•  'making  the  certificates  of  the  purchase  of  pub- 
lic lands"  evidence  of  their  possession  by  the 
persons  holding  such  certificates  of  purchase  of 
such  lands,  as  against  any  person  or  persons  not 
having  a  better  title  than  actual  possession. 
This  act  illustrates  the  general  light  in  which 
the  duplicate  receipts  or  certificates  of  the  pur- 
chase of  public  lands,  signed  by  the  receivers, 
were  reviewed  by  the  legislative  authorities  of 
Michigan.  The  statute  remains  unrepealed. 
And  lam  not  aware  that  any  of  the  courts  of 
Michigan  have  decided  "that  the  holder  of 
a  certificate  of  purchase  from  the  United  States 
cannot  maintain  ejectment  upon  it."  On 
the  contrary,  the  very  law  making  these  certifi- 
cates evidence  of  possession  was  intended  to 
authorize  the  holder  to  maintain  action  of  eject- 
ment in  any  of  her  courts,  and  it  expressly  pro- 
vides that  they  shall  be  evidence  in  such  courts 
that  possession  is  in  the  person  holding  the  cer- 
tificate. And,  as  secretary  of  the  legislative 
council  when  the  act  was  passed,  I  remember 
it  was  maintained  in  debate,  that  lands  which 
had  been  purchased,  and  for  which  certificates 
of  purchase  from  the  United  States  had  been 
issued  at  the  land  offices,  were  as  lawfully  and 
rightfully  the  subjects  of  taxation  as  If  the  pat- 
ents had  been  issued  from  the  proper  depart- 
456*]  ment  at  Washington.  *(Seo  the  Session 
Laws  of  Michigan,  passed  at  the  second  session 
of  legislative  council  in  1834,  pp.  88,  89.) 

The  Act  of  the  Legislature  of  the  State  of 
Michigan,  approved  April  19,  1839,  makes  it 
the  duty  of  the  several  county  treasurers  to  col- 
lect all  non-resident  taxes  assessed  prior  to  1 838, 
remaining  unpaid,  as  if  the  laws  under  which 
said  taxes  were  assessed  still  continued  in  force. 
(See  Session  Laws  of  1839,  pp.  168  and  177.) 

An  act  to  regulate  tax  sales  for  1848  author- 
izes the  sale  of  all  lands  for  delinquent  taxes  as- 
sessed in  the  years  1886.  1837,  and  1838.  The 
several  county  treasurers  are  to  make  the  sales 
under  the  direction  of  the  Auditor-General. 
(See  Session  Laws  of  Michigan  of  1843,  pp.  55 
and  70.) 

It  is  clear,  then,  that  "the  lands  in  question," 
belonging  to  the  complainant,  were  authorized 
by  the  statutes  of  Michigan  to  be  assessed  for 
taxation,  and  to  be  sold  for  the  nonpayment  of 
taxes. 

It  is  equally  clear,  from  the  plain  language 
of  the  statutes,  and  from  the  practical  interpre- 
tation put  upon  them  by  all  the  public  author- 
ities of  Michigan,  that  "they  were  intended  to 
direct  the  assessment  for  taxation  of  lands"  pur- 
chased from  "the  United  States,  before  the 
patents  for  them  had  been  executed  by  the  offi- 
cers of  the  United  States,"  but  after  the  money 
had  been  paid  for  them,  and  certificates  of  pur- 
chase and  payment  had  been  received  from  the 
proper  land  officer. 

2.  To  the  question,  "whether  the  lands  in 
question  were,  before  the  date  and  execution  of 
678 


the  patents  for  them,  subject  to  taxation  at  all 
by  the  State  of  Michigan,"  I  answer  in  the  af- 
firmative. 

In  the  case  of  John  H.  Oatrom  et  at.  v.  Charla 
O.  Hammond,  Auditor- General  of  the  State, 
tried  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Michigan,-  at  the  June  Term 
of  1842,  before  Judge  Wilkins,  it  was  decided 
that  the  entry  of  public  lands,  the  payment  of 
the  purchase  money,  and  the  certificate  of  the 
receiver,  constituted  such  an  equitable  interest 
and  title  in  the  land  as  to  authorize  its  taxation 
by  the  State,  and  its  sale  for  the  nonpayment 
of  the  taxes. 

At  the  succeeding  October  Term  of  the  ssme 
court,  Judge  McLean  presiding,  the  decision  of 
the  court,  at  the  preceding  term,  in  the  case  of 
Ottrom  v.  Hammond,  the  AudUor-Oeneral,  was 
confirmed,  both  judges  concurring  in  opinion. 

Newspaper  reports  Of  the  case  have  atone,  as 
yet,  been  published.  But  the  decision  must  re- 
main fresh  in  the  memory  of  Mr.  Justice  Mc- 
Lean, of  this  court. 

In  the  case  of  Dougla*  v.  DangerfiM,  in  the 
Supreme  Court  of  Ohio,  the  court  stated  that 
the  right  to  tax  lands  within  the  borders  of  that 
State,  before  they  become  the  property  of  individ- 
uals, was  a  right  which  had  been  exercised  from 
the  earliest  period  of  the  State  government,  with 
respect  to  all  lands  except  those  bek>nein|  to 
the  United  States,  while  so  held,  or  for  a  limited 
period  after  the  same  *were  sold.  This  [*457 
limited  period  has  reference  to  the  five  years' 
exemption,  which  the  compact  of  admission  be- 
tween the  United  States  and  Ohio  secures  to 
purchasers  of  public  lands  in  that  State,  after 
they  have  made  their  purchases.  No  such  ex- 
emption is  stipulated  in  the  compact  which  ad- 
mitted Michigan  into  the  Union.  She  has  (be 
right  to  tax  as  soon  as  the  public  lands  are  pur- 
chased. 

Judge  Hitchcock  adds,  in  this  same  case, 
that  "  if  the  right  to  tax  exists,  and  that  it  does 
there  has  not  been  any  serious  question  for 
many  years  at  least,  it  would  seem  to  follow, 
that  the  right  to  collect  must  also  exist,  al- 
though in  making  collection  it  might  become 
necessary  to  transfer  to  a  new  proprietor  the 
thing  taxed."  When,  however,  this  question 
"does  arise,  it  must  be  purely  a  legal  question, 
to  be  settled  by  a  court  of  law."  (10  Wilcoi, 
Ohio  Rep.,  156;  see,  also,  pp.  154,  155.) 

In  Ohio,  it  is  well  known  that  lands  entered 
and  surveyed  in  the  military  land  district,  have 
for  years  been  taxed,  and  sold  for  taxes,  before 
they  were  patented.  This  is  stated  in  the  report  of 
the  case  of  Henniek  etai.  v.  Wallace  (8  Ohio  Rep. . 
540),  where  the  court  say,  that  in  another  ca»e. 
which  was  cited,  "it  was  expressly  held,  that 
where  lands  have  been  entered  and  surveyed  in 
the  military  land  district,  and  sold  for  taxes  be- 
fore patented,  that  when  patented,  the  patentee 
must  hold  the  land  subject  to  any  claim  which 
a  purchaser  at  tax  sale  may  have  in  consequence 
of  such  sale."  In  the  case  of  Henniek,  just 
referred  to,  the  land  was  sold  for  taxes  before 
patented,  and  the  court  said  that  the  sale  was 
legal,  so  far  as  anything  appeared  to  it  in  the 
case.    (8  Ohio  Rep.,  541.) 

In  the  case  of  The  Leinee  of  Stuart  et  at  v. 
Parish  (Supreme  Court  of  Ohio,  at  the  Decem- 
ber Term,  1833,  6  Hammond,  part  1,  476. 477), 
Stuart  purchased  the  tract  No.  5,  in  the  San- 
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dusky  Reserve,  in  1817,  and  made  the  first 
payment.  He  afterwards  took  the  benefit  of 
the  eight  years'  credit,  under  the  laws  which 
then  prevailed.  Stuart  did  not  complete  the 
parmeut  for  the  land  until  1880.  Four  years 
before  that  the  land  was  taxed.  The  court 
would  not  entertain  the  question  whether  the 
tend  was  liable  to  taxation  before  patent 
issued,  but  admitting  the  legality  of  the  sale  for 
taxes,  said  that  the  legal  title  of  the  patentee 
■was  not  affected  by  such  sale.  In  other  words, 
the  tax  title  could  not  convey  an  interest  to  the 
purchaser  superior  to  that  of  the  owner  at  the 
time  of  the  sale  for  taxes. 

In  Alabama,  before  public  lands  finally  pass 
into  the  hands  of  the  purchaser  by  patent,  the 
collector  may  rent  at  auction  so  much  as  will 
pay  the  tax,  but  cannot  sell  until  the  title  is 
complete. 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  BagneU  et  al.  v.  Broderick  (13  Peters, 
486),  decided,  that  "  no  doubt  is  entertained  of 
the  power  of  the  States  to  pass  laws  to  author- 
ize purchasers  to  prosecute  actions  of  eject- 
ment, or  certificates  of  purchase,  against  tres- 
passers on  the  lands  purchased."  If  conflicting 
patents  issue,  the  State  courts  may  give  effect 
to  the  better  right. 

468*]  *In  Pennsylvania,  where  the  consid- 
eration for  the  land  has  been  paid,  a  survey, 
though  unaccompanied  by  a  patent,  gives  a  le- 
*»1  right  of  entry.    (8  Dall.,  457.) 

The  authorities,  then,  clearly  show  that  lands 
are  subject  to  taxation  by  the  State,  on  certifi- 
cates of  purchase,  before  the  patent  issues.  It 
would  be  very  extraordinary  if  an  individual 
could  purchase  lands  of  the  United  States,  set- 
tle, improve,  and  cultivate  them,  on  certificates 
of  purchase,  and  yet,  because,  from  the  neglect 
and  delay  of  the  proper  department,  the  patents 
are  not  issued  for  several  years,  they  are  ex- 
empt from  taxation,  while  his  neighbor  was 
compelled  to  pay  taxes,  when  he  was  deriving 
so  greater  advantage  from  the  possession  and 
cultivation  of  his  land. 

Lands  purchased  and  paid  for  at  the  land  of- 
fices, are  not  thereafter  the  property  of  the 
United  States.  The  United  States  cannot  with- 
hold the  patents,  except  in  a  few  specified 
cases,  as  where  the  sale  was  illegal;  where  a 
prior  sale  or  reservation,  or  a  prior  grant,  may 
bare  been  made;  where  the  land  had  not  pre- 
viously been  offered  at  public  sale,  or  where  it 
had  been  directed  by  government  to  be  with- 
held from  sale.  These  are  rare  exceptions,  and 
do  not  affect  or  impair  the  general  principle 
that,  as  soon  as  the  public  land  is  purchased 
and  paid  for,  it  becomes  the  property  of  the 
purchaser,  and  may  be  sold  and  transferred  by 
ian,  as  is  constantly  the  case,  before  it  is  pat- 
tented.  If  the  authorities  and  decisions  were 
not  in  favor  of  the  right  of  the  State  to  tax 
such  land  or  certificates  of  purchase,  reason 
and  common  sense  would  demonstrate  its  equity 
and  justice. 

3.  It  follows  from  these  views,  which  show 
that  lands  are  subject  to  taxation  before  they 
ate  patented,  that  it  is  competent  for  the  State 
to  assess,  tax,  and  sell  them,  as  the  property  of 
the  owner,  as  if  they  had  been  patented. 

If,  from  accident,  or  the  exceptions  adverted 
to  under  the  preceding  head,  the  certificates  of 
purchase  should  not  be  matured  into  patents, 
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the  purchaser  at  a  tax  sale  could  not  acquire  a 
better  title  than  the  holder  of  the  certificate. 
That  is  his  risk.  But  in  the  case  of  the  pres- 
ent complainant,  it  is  not  pretended  that  his 
titles  were  not  perfected.  On  the  contrary,  the 
record  brought  up  here  alleges  and  admits  that 
the  patents  for  his  lands  were  issued  on  the 
13th  of  August,  1887.  And  this  was  before 
the  lands  were  sold  for  the  taxes. 

4.  It  is  doubted  whether  the  remedy  sought 
in  this  case,  by  a  bill  in  equity,  is  proper.  In 
the  case  of  Ottrom  v.  The  Auditor-General,  in- 
volving the  same  principles  as  the  case  of  the 
complainant  involves.  Judge  Wilkins  said  that 
the  complainants  had  an  adequate  and  com- 
plete remedy  in  the  State  courts  for  any  injury 
they  might  sustain  by  the  sale  of  their  lands 
for  taxes,  if  the  taxation  and  sale  were  illegal. 
And  the  16th  section  of  the  Act  of  1789,  estab- 
lishing the  courts  of  the  United  States,  pro- 
vides that  suits  in  equity  shall  not  be  sustained 
in  the  courts  of  the  United  States,  in  any  case 
where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law. 

*Mr.  Justice  McLean  delivered  the  [*459 
opinion  of  the  court: 

The  complainant  filed  his  bill  in  the  Circuit 
Court  of  the  United  States,  in  Michigan,  stat- 
ing that  he  is  the  owner  in  fee  simple  of  cer- 
tain lands  lying  in  Genesee  County,  amounting 
to  three  thousand  five  hundred  and  forty-nine 
and  seventy-one  hundredths  acres,  and  of  the 
value  of  |7,500.  That,  in  1836,  he  entered 
these  lands,  paid  for  them,  and  received  from 
the  land  office  a  final  certificate.  Patents  were 
issued  for  them  on  the  12th  of  August,  1837. 
That  the  delay  in  issuing  the  patents  was  not 
at  the  instance  of  complainant.  Before  the 
emanation  of  the  patents,  the  lands  were  as- 
sessed for  taxation,  and  sold  by  the  defendant 
for  the  taxes  thus  assessed.  Two  years  are  al- 
lowed the  owner  to  redeem  the  land  by  the  act 
of  Michigan,  on  the  payment  of  the  lax,  charges, 
and  interest,  at  the  rate  of  twenty  per  cent. 
per  annum.  When  this  bill  was  filed,  the  time 
of  redemption  had  not  expired.  The  bill  prays, 
that  the  assessment  and  sale  may  be  declared 
illegal  and  void,  and  that  the  defendant  may 
be  enjoined  from  conveying  the  land,  and  other 
relief,  &c. 

The  case  was  considered  as  on  a  demurrer  to 
the  bill,  and  on  the  argument,  the  opinion  of  the 
judges  were  opposed  on  the  following  points: 

1.  "Whether  the  statutes  of  the  State  of 
Michigan  did,  in  fact,  authorize  the  assessment 
and  sale  of  the  lands  in  question,  and  whether 
said  statutes  were  intended  to  direct  the  assess- 
ment for  taxation  of  lands  of  the  United  States, 
before  the  patents  for  them  had  been  executed 
by  the  officers  of  the  United  States. 

2.  "Whether  the  lands  in  question  were, 
before  the  date  and  execution  of  the  patents 
for  them,  subject  to  taxation  at  all  by  the  State 
of  Michigan. 

8.  "  Whether  if  they  were  subject  to  taxa- 
tion, by  the  State,  before  the  execution  of  the 
patents  for  them,  it  was  competent  to  assess, 
and  tax,  and  sell  them,  as  the  absolute  property 
of  the  complainant,  and  at  their  full  value,  as 
if  he  owned  them  in  fee. 

4.  "Whether  the  remedy  by  bill  inequity, 
and  the  relief  sought,  are  proper." 
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The  1st  section  of  the  Act  of  the  22d  of  April, 
1838, of  the  territory  of  Michigan,  provides ' '  that 
the  taxes  hereafter  to  be  levied  in  the  territory 
shall  be  assessed,  levied,  and  paid  in  the  man- 
ner hereinafter  mentioned,  upon  a  valuation  of 
real  and  personal  estate,"  &c. 

By  the  2d  section  the  assessors  of  the  differ- 
ent districts,  "according  to  the  best  evidence 
in  their  power,"  are  required  to  make  out  "a 
list  or  schedule  of  all  the  taxable  property  in 
the  same,"  and  bring  the  said  lists  or  schedules 
together,  and  jointly  value  the  property  named 
in  each,  and  set  down  in  their  assessment  roll 
the  value  of  buildings  in  such  township,  owned 
or  possessed  by  any  person  residing  in  such 
township,  &c.  ' '  And  the  assessors  shall  ascer- 
460*1  tain  'what  lands  are  situated  in  their 
townships,  not  owned  by  persons  residing  in 
such  townships,  and  shall,  in  their  assessment 
rolls,  separate  from  the  assessments  made  the 
estates  of  non-residents,  and  designate  such 
land  in  the  following  manner:  if  the  estate  be 
a  patent  or  tract  of  land  of  the  subdivision  of 
which  the  assessors  cannot  obtain  correct  in- 
formation, they  shall  enter  the  name  of  the 
patent  or  tract,  if  known  by  any  particular 
name,  without  regarding  who  may  be  the  owner 
thereof;  and  if  such  tract  be  not  known  or  des- 
ignated by  any  particular  name,  they  shall 
state  by  what  other  land  the  same  is  bounded, 
and  shall  set  down  the  quantity  of  land  con- 
tained therein  in  the  proper  columns  for  that 
purpose."  By  the  14th  section,  the  tax,  inter- 
est, and  charges  thereon,  constitute  a  lien  on 
the  land,  though  aliened,  and  unless  paid 
within  two  years  from  the  1st  of  May  succeed- 
ing the  assessment  of  such  tax,  the  treasurer  of 
the  proper  county,  after  giving  notice,  is  re- 
quired to  sell  the  same.  And  if  the  person 
claiming  title  to  said  lands  shall  not  pay  to  the 
treasurer,  for  the  use  of  the  purchaser,  his 
heirs  or  assigns,  the  sum  paid  by  him  for  the 
lands,  with  interest  at  the  rate  of  twenty  per 
cent,  per  annum,  the  treasurer  shall  execute  to 
the  purchaser,  his  heirs  or  assigns,  "a  convey- 
ance of  the  lands  so  sold,  which  conveyance 
shall  vest  in  the  person  or  persons  lo  whom  it 
shall  be  given  an  absolute  estate  in  fee-simple, 
&c. ;  "and  such  deed  may  be  given  in  evidence, 
and  recorded  in  the  same  manner  and  with  like 
effect  as  a  deed  regularly  acknowledged  bV  the 
grantor  may  be  given  in  evidence  and  re- 
corded." 

It  is  first  contended  "  that  the  statutes  of 
Michigan  did  not  embrace  the  land  in  question, 
and  were  not  intended  to  authorize  their 
assessment." 

In  answer  to  this,  it  may  be  said,  that  a  dif- 
ferent construction  has  been  put  upon  the 
above  statutes  by  the  authorities  of  the  terri- 
tory, and,  also,  of  the  State  since  its  admission 
into  the  Union.  The  practical  construction  of 
local  laws  is,  perhaps,  the  best  evidence  of  the 
intention  of  the  law  makers.  The  courts  of  the 
United  States  adopt  as  a  rule  of  decision  the  es- 
tablished construction  of  local  laws.  And  it  can- 
not be  material,  whether  such  construction  has 
been  established  by  long  usage  or  a  judicial 
decision. 

But  independently  of  the  force  of  usage,  we 
think  the  construction  is  sustainable.  When 
the  land  was  purchased  and  paid  for,  it  was  no 
longer  the  property  of  the  United  States,  but 
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of  the  purchaser.  He  held  for  it  a  final  cer- 
tificate, which  could  to  more  be  cancelled  by 
the  United  States  than  a  patent.  It  is  true,  if 
the  land  had  been  previously  sold  by  the  United 
States,  or  reserved  from  sale,  the  certificate  or 
patent  might  be  recalled  by  the  United  States, 
as  having  been  issued  through  mistake.  In  this, 
respect  there  is  no  difference  between  the  cer- 
tificate holder  and  the  patentee. 

It  is  said,  the  fee  is  not  in  the  purchaser,  but- 
in  the  United  States,  until  the  patent  shall  be 
issued.  This  is  so,  technically,  at  law,  bat  not 
*in  equity.  The  land  in  the  hands  of  [*461 
the  purchaser  is  real  estate,  descends  to  his- 
heirs,  and  does  not  go  to  his  executors  or  ad- 
ministrators. In  every  legal  and  equitable 
aspect  it  is  considered  as  belonging  to  the 
realty.  Now,  why  cannot  such  property  be 
taxed  by  its  proper  denomination  as  real  estate  t 
In  the  words  of  the  statute,  "  as  lands  owned 
by  non-residents."  And  if  the  name  of  the 
owner  could  not  be.  ascertained,  the  tract  was 
required  to  be  described  by  its  boundaries  or 
any  particular  name.  We  can  entertain  no 
doubt  that  the  construction  given  to  this  act  by 
the  authorities  of  Michigan,  in  regard  to  the 
taxation  of  land  sold  by  the  United  States, 
whether  patented  or  not,  carried  out  the  inten- 
tion of  the  law  making  power. 

But  it  is  insisted,  "  that  the  lands  in  question 
were  not,  before  the  date  and  execution  of  the 
patents  for  them,  subject  to  taxation  at  all  by 
the  State  of  Michigan. 

It  is  supposed  that  taxation  of  such  lands  is 
"an  interference  with  the  primary  disposition 
of  the  soil  by  Congress,"  in  violation  of  the 
ordinance  of  1787;  and  that  it  is  "  a  tax  on  the 
lands  of  the  United  States,"  which  is  inhibited 
by  the  ordinance.  Now,  lands  which  hare 
been  sold  by  the  United  States  can  in  no  sense 
be  called  the  properly  of  the  United  State*. 
They  are  no  more  the  property  of  the  United 
States  than  lands  patented.  So  far  as  the  rights 
of  the  purchaser  are  considered,  they  sre  pro- 
tected under  the  patent  certificate  as  fully  as 
under  the  patent.  Suppose  the  officers  of  the 
government  had  sold  a  tract  of  land,  received 
the  purchase  money,  and  issued  a  patent  cer- 
tificate, can  it  be  contended  that  they  could 
sell  it  again,  and  convey  a  good  title?  They 
could  no  more  do  this  than  they  could  sell  land 
a  second  time  which  had  been  previously  pat- 
ented. When  sold,  the  government.un til  the  pat- 
ent shall  issue,  holds  the  mere  legal  title  for  the 
land  in  trust  for  the  purchaser:  and  any  second 
purchaser  would  take  the  land  charged  with 
the  trust. 

But  it  is  supposed  that  because  on  some  cer- 
tificates, patents  may  not  be  issued,  taxation  of 
unpatented  land  is  an  Interference  "  with  the 
primary  disposition  of  the  land."  And  it  is  said 
that  in  the  case  of  Oitrom  v.  Hammond,  Audiler- 
Qeneral  of  Michigan,  before  the  Circuit  Court 
in  1842,  out  of  one  hundred  certificates  patents 
were  refused  on  fourteen  of  them;  that  those 
lands  had  been  sold  for  taxes  and  conveyed 
under  the  statutes  of  Michigan ;  and  that  the 
United  States  either  retain  those  lands  or  have 
conveyed  them  to  third  parties. 

Michigan  does  not  warrant  the  title  to  lands 
sold  for  taxes.  The  deed,  by  the  express 
words  of  the  statute,  when  duly  executed  and 
recorded,  ' '  may  be  given  in  evidence  in  the 
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and  with  like  effect,  as  a  deed 
regularly  acknowledged  by  the  grantor,"  &c. 
The  government  has  no  right  to  refuse  a  patent 
to  a  bona  fide  purchaser  of  land  offered  for 
sale.  But  where  there  has  been  fraud,  or  mis- 
take, the  patent  may  be  withheld,  and  every 
468*]  purchaser  at  a  tax  sale  "incurs  the  risk 
u  to  the  validity  of  the  title  he  purchases. 
He  incurs  the  same  risk  after  the  emanation  of 
the  patent.  But  bow  this  interferes  with  "  the 
primary  disposition  of  the  public  lands,"  by 
the  United  States,  is  not  perceived.  The  sale 
for  taxes  is  made  on  the  presumption  that  the 
purchase  from  the  government  has  been  bona 
Us,  and  if  not  so  made,  the  purchaser  at  the 
tax  sale  acquires  no  title,  and  consequently  no  j 
embarrassment  can  arise  in  the  future  disposi- 
tion of  the  same  land  by  the  government. 

It  is  known  to  be  universally  the  practice  in 
the  west,  where  lands  are  purchased  for  a  resi- 
dence and  cultivation,  that  the  purchaser  enters 
immediately  into  the  possession  of  them.  And 
it  may  also  be  observed,  that  in  all  the  new 
Scales,  lands  purchased  of  the  United  States 
bare  uniformly  been  held  liable  to  be  taxed 
before  they  are  patented.  And,  indeed,  in 
Ohio,  under  the  credit  system,  lands  were 
taxed  after  the  expiration  of  five  years  from 
the  time  of  their  purchase,  although  they  had 
sot  been  paid  for  in  full.  There  was  no  com- 
pact made  with  Michigan,  as  with  Ohio,  not 
to  tax  lands  sold  by  the  United  States  until 
after  the  expiration  of  five  years  from  the  time 
of  sale.  The  court  think  that  the  lands  in  ques- 
tion were  liable  to  taxation  under  the  authorities 
of  Michigan. 

It  is  contended  "  that  such  lands  should  not 
be  taxed  at  their  full  value,  nor  should  they  be 
told  as  if  the  claimant  owned  them  in  fee. 

The  statute  does  provide  that  the  convey- 
ance, under  a  tax  sale,  "shall  vest  in  the  pur- 
chaser an  absolute  estate  in  fee-simple,"  &c. 
Two  years  and  more  are  required  to  elapse 
after  the  tax  shall  become  due,  before  the  land 
is  liable  to  be  sold;  and  the  deed  is  not  to  be 
executed  before  the  lapse  of  two  years  after 
the  sale,  during  which  time  the  owner  has  a 
tight  to  redeem.  This  is  a  tardy  proceeding, 
and  gives  ample  time  to  non-residents  for  the 
payment  of  their  taxes,  &c.  The  land  should 
be  estimated  at  its  full  value,  as  the  owner, 
baring  paid  for  it,  is  subjected  to  no  additional 
charge  for  the  obtainment  of  the  patent.  And 
although  the  statute  may  purport  to  give  a 
higher  interest  in  the  land  than  the  owner 
could  convey,  yet  it  does  not  follow  that  such 
title  is  inoperative.  It  must  at  least  convey 
the  interest  which  the  owner  has  in  the  lands. 
Or  it  may  be  that  a  higher  interest  is  conveyed. 
Bat  whether  such  a  conveyance  shall  take 
effect  as  in  fee,  under  the  statute,  when  exe- 
cuted, or  when  the  patent  shall  be  issued,  or  at 
any  time,  it  cannot  be  necessary  now  to  in- 
quire. The  only  inquiry  is,  whether  the  land 
aboukl  not  be  estimated  at  its  full  value,  and 
told  by  the  State  for  the  tax  regularly  assessed 
upon  it.  The  effect  of  the  title  is  not  now 
before  us  for  consideration.  The  conveyance 
of  real  estate,  whether  by  deed  or  by  operation 
of  law,  is  subject  to  the  law  of  the  State;  and 
it  is  difficult  to  say  that  any  restraint  can  be 
imposed  upon  the  local  power  on  this  subject. 
It  cannot,  however,  convey  a  better  title  to  the 
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land  sold  for  taxes  than  the  owner  of  such  land, 
*to  whom  it  stands  charged,  possessed  [*463 
at  the  time  the  taxes  constituted  a  lieu,  or 
when  the  land  was  sold.  Whether  the  Legis- 
lature may  not  change  the  character  of  a  title, 
so  as  to  make  that  a  legal  title  which  before 
was  only  an  equity,  is  a  very  different  ques- 
tion. 

In  the  case  of  The  Lessee  of  Wallace  v.  Semour 
and  Renich  (7  Ohio  Rep.,  1S6),  the  court  held 
"that  a  purchaser  at  a  sale  for  taxes  can  ac- 
quire a  right  which  can  be  enforced  in  equity, 
although  he  has  been  defeated  at  law."  But 
that  case  grew  out  of  the  peculiar  phraseology 
of  the  statute.  It  was  also  decided  that 
"  where  lands  have  been  entered  and  surveyed 
in  the  military  district,  and  sold  for  taxes 
before  patented,  that  when  patented,  the 
patentee  should  hold  the  land  subject  to  any 
claim  which  a  purchaser  at  tax  sale  may  have 
in  consequence  of  such  sale."  And  in  Letaee 
of  Stuart  v.  0.  Farieh  (6  Ohio  Rep.,  477),  that 
a  purchaser  of  land  at  a  tax  sale,  before  a 
patent  was  issued,  could  not  set  up,  in  an  action 
of  ejectment,  the  tax  deed  against  the  patentee. 
In  Douglass  v.  Dangerfield  (10  Ohio  Rep.,  166), 
the  court  say,  in  reference  to  taxing  lands 
before  the  patent  has  been  issued,  "  if  the  right 
to  tax  exists,  and  that  it  does  there  has  not 
been  any  serious  question  for  many  years  at 
least,  it  would  seem  to  follow  that  the  right  to 
collect  must  also  exist." 

Under  the  Michigan  statutes,  we  have  no 
doubt,  the  law  making  power  intended  to  tax 
lands  that  had  been  entered  and  paid  for,  as 
the  lands  in  question,  and  that  it  had  the 
power  to  impose  the  tax.  The  nature  of  the 
title  of  such  lands,  under  a  tax  sale,  not  being 
involved  in  the  points  certified,  we  will  not 
further  discuss. 

In  regard  to  the  fourth  point  certified,  we 
entertain  no  doubt,  that,  in  a  proper  case, 
relief  may  be  given  in  a  court  of  equity.  This 
may  be  done  on  the  ground  to  prevent  a  cloud 
from  being  cast  on  the  complainant's  title,  or 
to  remove  such  cloud;  to  prevent  multiplicity 
of  suits,  or  to  prevent  an  injurious  act  by  a 
public  officer,  for  which  the  law  might  give  no 
adequate  redress. 

We  answer  aU  tlie  question*  certified  in  the 
ajflrmatire. 

Clted-8  How.,  482;  4  How.,  I»;  0  How.,  447;  4 
WaU.,219;2  8»wy.,465. 


•JOHN  LANE  and  8ARAH  C.  [*434t 
LANE,  wife  of  the  said  John,  and  ELIZ- 
ABETH IRION,  an  infant  under  twenty-one 
years,  who  sues  by  John  Lane,  her  next 
friend,  Complainants  and  Appellants, 
v. 

JOHN  TV.  VICK,  8ARGEANT  S.  PRENTISS 
et  al.,  Defendants. 

Will  devising  lands,  construction  of— this  court 
not  bound  by  construction  made  by  State  court. 

Newit  Vlok  made  the  following  devises,  viz.: 
2d.  1  will  and  bequeath  unto  my  beloved  wife, 
Elizabeth  Vick.  one  equal  share  of  all  my  pergonal 
estate,  as  is  to  be  divided  between  her  and  ail  of  my 
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children,  as  her  own  right,  and  at  her  own  disposal 
during  her  natural  life ;  and  also,  for  the  term  of 
her  life  on  earth,  the  tract  of  land  at  the  Open 
Woods  on  which  I  now  reside,  or  the  tracts  near  the 
river,  as  she  may  choose,  reserving  two  hundred 
acres,  however,  on  the  upper  part  or  the  uppermost 
tract,  to  be  laid  off  In  town  lots  at  the  discretion  of 
my  executrix  and  executors. 

3d.  I  will  and  dispose  to  each  of  my  daughters, 
one  equal  portion  with  my  sons  and  wife,  of  all  my 
personal  estate  as  they  come  of  age  or  marry ;  and 
to  my  sons,  one  equal  part  of  said  personal  estate 
as  they  come  of  age,  together  with  all  of  my  lands, 
all  of  which  lands  I  wish  to  be  appraised,  valued, 
and  divided  when  my  son  Westley  arrives  at  the 
age  of  twenty-one  years,  the  said  Westley  having 
one  part,  and  my  son  William  having  the  other 
part  of  the  tracts  unclaimed  by  my  wife,  Elizabeth ; 
and  I  bequeath  to  my  son  Newit.  at  the  death  of  my 
said  wife,  that  tract  which  she  may  prefer  to  oc- 
cupy. I  wish  It  to  be  distinctly  understood,  that 
that  part  of  my  estate  which  my  son  Hartwell  has 
received  shall  be  valued,  considered  as  his,  and  as  a 
part  of  his  portion  of  my  estate. 

I  wish  my  executors,  furthermore,  to  remember, 
that  the  town  lots  now  laid  off.  and  hereafter  to  be 
laid  off,  on  the  aforementioned  two  hundred  acres 
of  land,  should  be  sold  to  pay  my  just  debts,  or 
other  engagements,  in  preference  to  any  other 
of  my  property,  for  the  use  and  benefit  of  all  my 
heirs. 

From  the  provisions  of  the  will  It  appears  not  to 
have  been  the  Intention  of  the  testator  to  in- 
clude the  town  lots  in  the  devise  of  his  lands  to  his 
sons. 

But  these  town  lots  must  be  sold,  after  the  pay- 
ment of  debts,  for  the  use  and  benefit  of  all  the  heirs 
of  the  testator. 

The  mere  construction  of  a  will  by  a  State  court, 
does  not,  as  the  construction  of  a  statute  of  the 
State,  constitute  a  rule  of  decision  for  the  courts 
of  the  United  States.  If  such  construction  by  a 
State  court  had  been  long  acquiesced  in,  so  as  to 
become  a  rule  of  property,  this  court  would  fol- 
low it. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  Mississippi,  sitting  as  a  court  of 
equity. 

The  case  was  this: 

In  1819,  Newit  Vick,  a  citizen  of  the  State  of 
Mississippi,  died,  leaving  a  wife  and  the  follow- 
ing children: 

Sons— Hartwell  Vick,  John  Westley  Vick, 
William  Vick.  Newit  H.  Vick. 

Daughters — Nancy,  Sarah,  Mary,  Eliza, 
Lucy,  Matilda,  Amanda,  Martha,  Emily. 

The  wife,  however,  died  in  a  few  minutes  after 
her  husband. 

In  October,  1819,  the  will  of  the  deceased 
was  admitted  to  probate  in  the  Orphan's  Court 
of  Warren  County,  and  was  as  follows: 

"In  the  name  of  God,  Amen!  I,  Newit 
Vick,  of  Warren  County,  and  State  of  Missis- 
sippi, being  of  perfect  mind  and  memory,  and 
465*]  "calling  to  mind  the  mortality  of  life, 
and  knowing  that  it  was  appointed  for  all  men 
once  to  die,  do  make  and  ordain  this  my  last 
will  and  testament,  in  the  manner  and  form  fol- 
lowing, to  wit : 

"  Primarily,  and  first  ef  all,  I  give  and  dis- 
pose my  soul  into  the  hands  of  Almighty  God, 
who  gave  it,  and  my  body,  I  recommend 
to  be  buried  in  a  Christianlike  and  decent 
manner,  according  to  the  discretion  of  my  ex- 
ecutors. 

"  3d.  I  will  and  bequeath  unto  my  beloved 
wife,  Elizabeth  Vick,  one  equal  share  of  all  my 
personal  estate,  as  is  to  be  divided  between  her 
and  all  of  my  children,  as  her  own  right,  and 
at  her  own  disposal  during  her  natural  life;  and 
also,  for  the  term  of  her  life  on  earth,  the  tract 
of  land  at  the  Open  Woods  on  which  I  now  re- 
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side,  or  the  tracts  near  the  river,  as  she  nay 
choose,  Teserving  two  hundred  acres,  bowerer, 
on  the  upper  part  of  the  uppermost  tract,  to  be 
laid  off  in  town  lots  at  the  discretion  of  my  ex- 
ecutrix and  executors. 

"3d.  I  will  and  dispose  to  each  of  my 
daughters,  one  equal  proportion  with  my  sons 
and  wife,  of  all  my  personal  estate  as  they  come 
of  age  or  marry:  and  to  my  sons,  one  eqnal 
part  of  said  personal  estate  as  they  come  of  age, 
together  with  all  of  my  lands,  all  of  which 
lands  I  wish  to  be  appraised,  valued,  and  di- 
vided when  my  son  Westley  arrives  at  the  age  of 
twenty-one  years,  the  said  Westley  having  one 
part,  and  my  son  William  having  the  other  part 
of  the  tracts  unclaimed  by  my  wife,  Elisabeth; 
and  I  bequeath  to  my  son  Newit,  at  the  death 
of  my  said  wife,  that  tract  which  she  may  pre- 
fer to  occupy.  I  wish  it  to  be  distinctly  under- 
stood, that  that  part  of  my  estate  which  my 
son  Hartwell  has  received  shall  be  valued,  con- 
sidered as  bis,  and  as  a  part  of  his  portion  of 
my  estate. 

"  4th  and  last.  I  hereby  nominate  and  appoint 
my  beloved  wife  Elizabeth,  my  son  Hartwell 
and  my  nephew  Willis  B.  Vick.  my  sole  and 
onlv  executrix  and  executors  of  this  my  last 
will  and  testament.  It  is,  however,  further- 
more my  wish  that  the  aforesaid  Elizabeth 
should  keep  together  the  whole  of  my  property. 
both  real,  personal,  reserving  the  provisions  be- 
fore made,  for  the  raising,  educating,  and  ben- 
efit of  the  before  mentioned  children. 

"  It  must  be  remembered,  that  the  lot  of  two 
acres  on  the  bank  of  the  river  on  which  a  saw- 
mill house  is  erected,  belongs  to  myself,  son 
Hartwell,  and  James  H.  Center.' when  the  said 
Center  pays  his  proportional  part. 

"I  wish  my  executors,  furthermore,  to  re- 
member, that  the  town  lots  now  laid  off,  and 
hereafter  to  be  laid  off,  on  the  aforementioned 
two  hundred  acres  of  land,  should  be  sold  to 
pay  my  just  debts,  or  other  engagements,  in, 
preference  to  any  other  of  my  property,  for 
the  use  and  benefit  of  all  my  heirs,  and  that 
James  H.  Center  have  a  title  made  to  him  for 
one  lot  already  laid  off  of  half  an  acre  in  said 
two  hundred  acres,  and  on  which  he  has  build- 
ed,  when  he  pays  to  my  executors  the  sum  of 
three  hundred  dollars. 

*"  In  testimony  whereof,  I  have  here-  [*466 
unto  set  my  hand  and  seal,  this  82d  day  of  Au- 
gust, in  the year  of  our  Lord  1819. 

"The  words  interlined,  'for  the  use  and 
benefit  of  all  my  heirs,'  before  signed. 

"Foster  Cook,  Newit  Vick.  [seal.] 

"Edwin  Cook, 

"B.  Vick." 

The  wife  being  dead,  Hartwell,  one  of  the 
executors,  virtually  renounced  the  executorship, 
and  Willis,  the  other  executor,  gave  the  neces- 
sary bond  and  took  out  letters  testamentary; 
but  being  in  bad  health,  he  was,  with  his  own 
consent,  removed.  John  Lane,  one  of  the 
complainants,  who  had  married  Sarah,  one  of 
the  daughters  of  the  testator,  then  took  out 
letters  of  administration  with  the  will  annexed, 
and  filed  accounts,  from  time  to  time,  until 
the  year  1839,  when  he  filed  his  final  account 
and  was  discharged.  He  reported  the  sale  of 
sixty-seven  town  lots  at  various  prices  and  to 
various  persona  The  debts  of  the  testator  wen 
all  paid. 
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la  1831,  John  Westley  Vick  sold  a  portion  of 
bis  interest,  which  was  subdivided  by  sundry 
woe  conveyances,  and  came  into  the  possession 
of  several  bolder*. 

In  1838,  the  plaintiffs,  being  residents  of 
Louisiana  and  Tennessee,  filed  their  bill  against 
all  the  other  descendants  of  the  testator,  and 
claimants  UDder  them.  It  recited  the  facts  above 
Bt  forth,  and  proceeded  thus: 

"Tour  orators  would  further  allege,  that 
some  years  since  the  said  Willis  B.  Vick  de- 
jtarted  this  life,  and  that  for  some  years  all  the 
executors  of  the  last  will  and  testament  of  said 
Kewit  Vick  have  been  dead.  Your  orators  al- 
lege, that  only  a  few  lots  had  been  laid  off  and 
•old  by  Newit  Vick.  in  his  lifetime,  and  that 
jour  orator,  John  Lane,  as  administrator,  with 
the  will  annexed,  laid  off  by  actual  survey  the 
aid  town  of  Vicksburg,  off  of  the  upper  end  of 
the  uppermost  tract,  referred  to  in  said  will ; 
which  will,  as  your  honors  will  perceive,  di- 
rected the  same  to  be  done.  Lots  and  parts  of 
km  have  been  sold  from  time  to  time  by  the 
said  administrator,  and  the  amounts  of  the 
aates  applied  to  the  payment  and  liquidation 
of  the  debts  of  the  said  Newit  Vick,  until  all 
the  debts  which  he,  the  said  Newit  Vick,  owed, 
»  far  as  are  known,  have  been  paid  off  and  dis- 
charged. 

"  They  would  further  state,  that  there  yet  re- 
main lots  and  parts  of  lots,  and  parcels  of 
ground  in  said  town,  and  on  said  two  hundred 
acres,  which  are  unsold,  and  more  especially, 
that  part  of  said  town  known  by  the  name  of 
'Commons,'  and  '  Levee  Street,'  which  have 
descended  to  the  heirs  of  said  Newit  Vick, 
hereinafter  mentioned.  They  would  further 
represent,  that  the  powers  of  said  Lane,  admin- 
istrator, to  sell  the  unsold  lots,  parcels  of  ground, 
ai  above  stated  aforesaid,  have  been  doubted 
tad  brought  into  question,  which  renders  it  to 
hbn  a  matter  of  prudence  and  sound  discretion 
467*1  to  "stop  the  sales,  since  the  debts  of 
KewH  Vick  have  been  paid,  and  ask  the  advice 
of  this  honorable  court,  sitting  in  chancery, 
who  have  the  burden,  and  whose  duty  it  is  to 
explain  the  nature  of  all  trusts  and  decree  the 
performance  of  the  same,  to  say  what  shall  be 
done  with  the  residue  of  the  unsold  lots, 
tod  parts  of  lots,,  commons.  Levee  Street, 
Ac,  in  said  town,  and  on  said  two  hundred 
teres." 
It  concluded  thus: 

"  Tour  orators  pray  your  honors,  upon  a  final 
hearing  of  this  cause,  to  decree  a  division  and 
partition  of  the  aforesaid  lots,  parts  of  lots, 
commons,  and  Levee  Street,  to  be  made  be- 
tween them  and  the  other  heirs  of  Newit  Vick ; 
and  that  said  claimants  shall  be  put  into  pos- 
session of  the  part  allotted  to  her  or  them,  and 
that  the  defendants  shall  account  for  the  rents 
tad  profits  which  they  have  respectively  re- 
ceived. Or  if  a  partition  and  division  of  the 
rind  aforesaid,  as  above  asked  for,  is  not,  in 
opinion  of  this  honorable  court,  carrying 
the  will  of  the  testator,  Newit  Vick.  into  full 
tad  complete  effect,  according  to  the  true  in- 
teat  and  meaning  thereof,  then  may  your  hon- 
or* decree  and  order  the  said  John  Lane,  ad- 
anahitrator  with  the  will  annexed,  to  proceed 
at  sell  said  grounds,  upon  such  terms  and 
credits  aa  you  may  deem  proper,  and  then  dis- 
tribute the  money  among  the  several  claimants, 
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according  to  their  respective  interests,  and 
grant  all  such  other  relief  as  to  justice  may 
belong." 

Some  of  the  defendants  answered  the  bill, 
admitting  the  truth  of  its  statements,  and  con- 
curring in  the  prayer  for  a  division.  "  among 
the  several  claimants,  according  to  the  nature 
and  extent  of  them  as  heirs,  and  also  under  the* 
will  of  Newit  Vick;"  others  concurred  general- 
ly, and  prayed  that  their  parts  might  be  allotted 
to  them. 

The  parties  made  defendants  as  vendees,  &c. . 
to  wit,  Prentiss,  Ac..,  demurred  to  the  bill:  and 
the  cause  being  set  down  for  hearing  on  this 
state  of  preparation,  the  court,  in  June,  1842, 
sustained  the  demurrer,  and  dismissed  the  bill. 

From  this  decree  the  complainants  appealed. 

Mr.  Ben  Hardin  (in  print)  for  the  plaintiffs 
in  error. 

Mr.  Crittenden  for  the  defendants  in  error. 

This  is  one  of  the  cases  which  was  argued 
during  an  unavoidable  absence  of  the  reporter ; 
and  although  he  is  enabled  to  give  Mr.  Hardin '$ 
argument,  he  regrets  that  he  cannot  furnish 
that  of  Mr.  Crittenden. 

Mr.  Hardin,  after  stating  the  case,  proceeded 
thus: 

From  the  face  of  the  will,  and  also  the  state- 
ments of  the  bill,  it  appears  that  the  testator 
owned  a  tract  of  land  in  the  Open  Woods,  a 
few  miles  from  the  Mississippi  River,  on  which 
he  resided  al  his  *death;  ana  also  two  [*468 
tracts  and  parcels  of  land,  included  in  one  sur- 
vey, on  the  Mississippi,  immediately  below  and 
adjoining  the  Walnut  Hills.  The  lands  on  the 
Mississippi  had  only  been  surveyed  when  the 
testator  died,  and  patented  after  his  death. 
The  second  clause  in  the  will  gives  to  the  wife 
of  the  testator,  "  for  the  term  of  her  life  on 
earth,  the  tract  of  land  at  the  Open  Woods,  on 
which  he  then  resided,  or  the  tracts  near  the 
river,  as  she  may  choose,  reserving  two  hundred 
acres,  however,  on  the  upper  part  of  the  up- 
permost tract,  to  be  laid  off  in  town  lots,  at 
the  discretion  of  my  executrix  and  executors." 
The  court  will  perceive  that  the  two  hundred 
acres,  on  which  the  town  was  to  be  laid  off,  are 
expressly  reserved  out  of  the  devise  to  the 
wife  of  the  testator.  In  the  third  clause  of  the 
will  there  is  the  following  devise:  "  And  to  my 
sons,  one  equal  part  of  mv  said  personal  estate 
as  they  come  of  age,  together  with  all  my  lands, 
all  of  "which  lands  I  wish  to  be  appraised,  val- 
ued, and  divided,  when  my  son  Westley  arrives 
at  the  age  of  twenty -one  years;  the  said  Westley 
having  the  one  part,  and  my  son  William 
having  the  other  part  of  my  tracts  unclaimed 
by  my  wife  Elizabeth ;  and  I  bequeath  to  my 
son  Newit,  at  the  death  of  my  said  wife,  the 
tract  she  may  prefer  to  occupy. "  The  question 
from  this  clause  is,  what  lands  were  disposed 
of  by  it?  I  contend  it  is  all  his  lands,  except 
the  two  hundred  acres  directed  to  be  laid  off 
into  town  lots,  because  the  objects  the  testator 
had  in  view  in  laying  off  the  town  into  lots, 
and  selling  the  same  for  the  payment  "of  his 
debts  and  liabilities,"  are  utterly  inconsistent 
and  incompatible  with  devising  the  same  away 
to  his  sons.  And  the  expression  "all  my  lands  ' 
must  be  understood  to  mean,  except  the  two 
hundred  acres  reserved  for  the  town.  Should 
it  be  contended  that  the  expression  "  all  my 
lands"  will  embrace  the  two  hundred  acres  to  be 
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laid  off  into  town  lots,  leaving  the  executors 
power  to  sell  so  much  of  it  as  would  pay  the 
debts  of  the  testator,  the  answer  to  that  argu- 
ment is,  that  the  lands  devised  to  his  sons 
"  are  to  be  appraised,  valued,  and  divided  when 
Westley  arrives  at  the  age  of  twenty-one 
years."  The  time  fixed  on  for  a  division  of 
the  land  would,  in  all  probability,  arrive  before 
the  debts  and  liabilities  of  the  testator  would 
be  paid  off,  or  even  known;  for  aught  the  court 
knows  or  can  know,  on  the  demurrer,  Weslley 
might  have  been,  at  the  death  of  the  testator, 
within  one  or  two  years  of  twenty-one  (which 
was  the  fact),  and  thereby  leave  no  time,  or  at 
least  not  sufficient  time  to  ascertain  his  debts 
and  pay  them  off,  and  settle  all  his  liabilities 
before  "  the  lands  were  to  be  appraised,  valued 
and  divided."  When  Westley  might  arrive  at 
twenty-one  years  of  age  the  persons  appointed 
to  appraise,  value  and  divide  the  lands  would 
not  know  what  portion  of  the  lots  would  be 
required  to  be  sold  to  pay  the  debts.  The 
above  reason  excludes  the  idea  that  he  intended 
to  devise  said  lots,  or  any  of  them,  to  his  sons. 
The  whole  amount  of  the  debts  of  the  testator, 
as  settled  by  the  court  in  August,  1829,  was 
460*]  $88,704.16.  *The  laying  off  the  town 
was  a  mere  experiment  of  the  testator  to  enable 
his  executors  to  meet  his  debts  and  liabilities. 
It  might  succeed  and  pay  his  debts,  and  then 
again  it  might  fall  far  short.  These  experi- 
ments of  new  towns  to  raise  funds  are  as  uncer- 
tain and  precarious  as  lotteries.  And  hence  it 
never  entered  into  the  design  of  the  testator  to 
will  away  the  unsold  lots,  after  the  debts  were 
paid,  and  to  fix  on  a  time  certain,  when  the 
power  of  the  executors  to  sell  should  cease, 
because  it  must  cease,  "when  appraised, 
valued,  and  divided."  There  is  another  argu- 
ment, growing  out  of  the  third  clause  of  the 
will,  which  I  deem  conclusive  in  favor  of  the 
position  I  contend  for.  The  testator  had  two 
tracts  of  land,  one  in  the  Open  Woods,  and  one 
on  the  Mississippi.  His  wife  had  a  right  from 
the  will  to  select  which  she  chose  for  her  resi- 
dence; but  the  town  part  of  the  river  tract  was 
expressly  reserved,  and  was  not  within  the  de- 
vise to  her.  Suppose  she  had  selected  the  river 
tract,  then  Newit,  the  son  of  the  testator,  was 
to  have  that  tract "  which  she  may  prefer  to 
occupy;"  and  Westley  and  William  the  other 
tract,  to  wit.  the  Open  Woods.  If  the  wife  of 
the  testator  had  selected  the  river  tract,  then, 
at  her  death,  what  would  Newit  Vick  take? 
Just  what  she  selected  to  occupy,  no  more  or 
less.  For  if  more  was  intended,  that  is,  the 
residue  of  the  river  tract,  if  she  had  selected 
it,  why  withhold  that  part  from  him  until  she 
died,  when  she  by  the  will  had  no  claim  to  it? 
It  surely  is  not  compatible  with  the  fair  expo- 
sition and  interpretation  of  the  will  to  say  that 
if  Mrs.  Vick  selected  the  river  tract,  then  West- 
ley  and  William  would  be  entitled  to  the  Open 
Woods,  and  also  the  two  hundred  acres  off  of 
the  upper  end  of  the  uppermost  tract,  which 
was  laid  off  into  town  lots.  Besides.  Westley 
and  William  were  to  have  the  other  part  of  the 
tracts  unclaimed  by  his  wife  Elizabeth.  The 
construction  of  the  will  contended  for  on  the 
other  side,  just  amounts  to  this,  that  Westley 
and  William  Vick  took  the  two  hundred  acres 
which  were  to  be  laid  off  in  lots,  without  the 
wife  of  the  testator  or  his  son  Newit  having 
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any  claim  to  that  part.  Then  why  use  the 
words  "  unclaimed  by  my  wife  Elizabeth,"  if 
the  had  no  claim  from  the  will?  The  word 
"  unclaimed  "  clearly  proves  that  the  testator 
gave  no  lands  to  Westley  and  William,  except 
such  lands  as  the  wife  of  testator  had  the  right 
to  claim  as  her  future  residence,  if  she  chose. 

The  last  clause  in  the  will  has  these  words  in- 
terlined and  underscored, ' '  for  the  use  and  ben- 
efit of  all  my  heirs. "  These  words  have  no  mean- 
ing in  them,  if  it  be  only  intended  that  by  the 
sale  of  his  lots  to  take  the  burden  of  the  payment 
of  his  debts  off  of  his  personal  estate,  and  that  in 
that  way  it  would  be  for  the  benefit  of  all  his  heirs, 
as  all  are  to  have  an  equal  share  of  that,  because 
that  would  have  been  the  effect  and  operation 
of  that  clause  without  the  interlineation  of  the 
above  words.  Their  clear  meaning  is,  the  town 
lots  are  for  the  benefit  of  all  my  heirs.  By  adding 
the  word  "  and  "  before  the  word"  for,"  then  it 
would  read  thus :  *"  and  for  the  use  and  [*470 
benefit  of  all  my  heirs."  The  word  "and" 
added  would  free  the  will  from  all  ambiguity 
and  uncertainty,  and  then  the  interlineation, 
which  was  inserted  with  deliberation,  will 
have  some  meaning,  otherwise  it  has  none;  ill 
words  and  parts  of  a  will  shall  have  some  mean- 
ing if  by  any  sensible  construction  of  the  will 
the  same  can  be  done.  It  is  certain  that  the  inter- 
lineation was  inserted  after  the  will  was  written, 
and  the  necessity  of  it  was  suggested  upon  the  bet 
reading,  before  signing,  which  shows  that  the 
testator  deemed  the  interlineation  essential  to 
carry  out  his  meaning.  The  fact  is,  it  is  well 
remembered  by  all  present,  who  are  yet  alive, 
that  on  the  reading  of  his  will,  one  of  the 
daughters  of  the  testator  asked  him  if  his  daugh- 
ters were  to  have  an  interest  in  the  town  lots; 
upon  the  testator  answering  in  the  afflrmatiTe 
she  replied,  to  clear  the  will  of  all  doubt,  the 
interlineation  had  better  be  made,  which  was 
accordingly  done.  I  am  aware  that  these  tact* 
are  inadmissible,  but  at  all  events  the  inter- 
lineation goes  to  show  that  something  of  the 
kind  did  occur.  There  is  yet  another  question; 
the  wife  of  the  testator  died  in  about  ten  min- 
utes after  her  husband,  and  was,  from  the  death 
of  the  testator,  until  her  death,  incapable  of 
making  a  selection  of  the  place  of  her  future 
residence,  and  never  made  any,  or  attempted  to 
make  any. 

If  the  town  lots  passed  by  the  will  of  the  tes- 
tator to  his  sons,  then  Newit  Vick  is  entitled 
to  one  third.  His  answer  is  a  cross-bill,  and 
should  have  been  retained,  and,  upon  a  final 
hearing,  one  third  allotted  to  him.  I  will  re- 
fer the  court  to  the  laws  of  Mississippi,  to  show 
that  all  the  legitimate  children  inherit  equal 
share  and  share  alike,  and  also  to  Swiobum, 
20,  21,  22,  688,  689.  The  meaning  of  the  tes- 
tator is  all  that  is  sought  after  by  the  judges. 
There  is  another  principle  of  law  universally 
admitted  to  be  correct,  that  heirs  are  not  to  be 
disinherited  by  a  doubtful  construction. 

Mr.  Orittenden,  for  defendants  in  error,  laid 
down  the  following  propositions: 

1.  That  (subject  to  an  estate  for  life  to  bis 
wife)  "all"  the  lands  of  the  testator  are  devised 
to  his  sons,  in  exclusion  of  his  daughters. 

2.  That  the  last  clause  of  the  will  does  not 
affect  the  devise  to  the  sons,  otherwise  than  by 
creating  a  charge  upon  the  town  lota  for  the 
payment  of  debts,  thereby  exonerating  and  pre- 
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serving  the  personal  estate  for  the  use  and  ben- 
efit of  all  the  parties  to  whom  it  had  been  be- 
queathed. And  those  debts  being  paid  (as  ap- 
pears by  confession  of  the  complainants),  the 
incumbrance  is  discharged,  and  no  ground  of 
interest  or  complaint  left  to  the  complainants. 

S.  That  if  any  right  or  title,  other  than  above 
supposed,  was  devised  to  the  complainants,  it 
is  expressly  limited  and  confined  to  the  "  town 
lots  now  laid  off,  and  hereafter  to  be  laid  off," 
&e.  By  the  bill,  it  appears  that  the  lots  laid  off 
by  the  testator  were  sold  by  him,  and  that  no 
others  were  thereafter  laid  off  by  the  executors, 
471*]  to  whose  "discretion  it  was  confided; 
to  that  there  are  no  lots  to  which  any  right  or 
claim  of  the  complainants  can  attach. 

4  That  Lane's  appointment  as  administrator 
was  illegal  and  void;  and,  if  not,  that  he  had 
no  right  to  exercise  the  power  and  discretion 
confided  in  the  executors  of  laying  off  and  sell- 
ing town  lots;  and  that  his  laying  off  lots  can 
confer  no  right  thereto  upon  the  complainants. 

5.  That  the  construction  of  the  will  insisted 
on  in  the  1st  and  3d  of  the  above  propositions, 
and  the  points  stated  in  all  the  foregoing  prop- 
ositions, have  been,  in  substance,  so  decided 
sod  settled  by  the  Supreme  Court  of  the  State 
of  Mississippi,  and  that  decision  will  be  regarded 
as  conclusive  in  this  court,  according  to  its  well 
established  principles. 

On  the  1st  proposition,  he  cited  10  Wheat., 
150:8  Wheat.,  535;  12  Wheat.,  168,  168,  169; 
5 Peters.  155;  16  Vesey,  Jun.,  446;8  Mass.,  881; 
3  Bibb.  849;  4  Johns.  Ch.,  865;  and  in  support 
of  the  5th  proposition,  1  How.  Miss.  Rep.,  879, 
H3;  United  States  v.  Crosby  (7  Cranch.,  115); 
9  Wheat,  666;  10  Wheat.,  202. 

Mr.  Justice  M'Lban  delivered  the  opinion  of 
the  court: 

This  case  is  brought  here  by  an  appeal  from 
the  decree  of  the  Circuit  Court  for  the  District 
of  Mississippi. 

The  complainants  under  the  will  of  Newit 
Tick,  late  of  the  State  of  Mississippi,  deceased, 
claim  certain  interests  in  a  tract  of  two  hun- 
dred acres  of  land,  on  which  the  town  of  Vicks- 
bnrg  k  laid  off.  In  the  bill  various  proceed- 
ings are  stated  as  to  the  proof  of  the  will,  the 
qualification  of  one  of  the  executors  named  in 
it  the  death  of  the  executrix,  and  the  refusal 
of  one  of  the  executors  named  to  qualify;  that 
the  executor  who  qualified  was  afterwards  re- 
moved, with  his  consent,  and  Lane,  the  com- 
plainant, appointed  administrator,  with  the  will 
annexed;  that  acting  under  the  will,  the  admin- 
istrator laid  off  the  town  of  Vicksburg,  sold 
lots,  and  paid  the  debts  of  the  deceased ;  that 
there  yet  remains  certain  parts  of  the  above 
tract  undisposed  of ;  and  that  his  power  as  ad- 
ministrator to  sell  the  unsold  lots  is  questioned. 

The  defendants  are  represented  as  being  in- 
terested in  the  above  tract,  as  devisees  And  as 
purchasers ;  and  the  complainants  pray  that  the 
court  would  decree  a  partition  of  the  lots,  com- 
mons, and  Levee  Street,  to  be  made  between 
them  and  the  other  devisees  of  Newi  t  Vick ;  and 
that  said  claimants  shall  be  put  in  possession, 
Ac.,  or  that  said  property  may  be  sold,  <fcc.,  as 
shall  best  comport  with  the  intent  of  the  tes- 
tator. 

The  defendants  favorable  to  the  object  of  the 
bill  answered;  the  others  demurred  to  the  bill, 
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which  was  sustained  on  the  hearing,  and  the 
bill  was  dismissed,  from  which  decree  this  ap- 
peal was  taken. 

The  decision  of  this  case  depends  upon  the 
construction  of  the  will  of  Newit  Vick.  It  was 
proved  the  25th  of  October,  1819. 

•Every  instrument  of  writing  should  [*4?72 
be  so  construed  as  to  effectuate,  if  practicable, 
the  intention  of  the  parties  to  it.  This  princi- 
ple applies  with  peculiar  force  to  a  will.  Such 
an  instrument  is  generally  drawn  in  the  last 
days  of  the  testator,  and  very  often  under  cir- 
cumstances unfavorable  to  a  calm  considera- 
tion of  the  subject  matter  of  it.  The  writer, 
too,  is  frequently  unskillful  in  the  use  of  lan- 
guage, and  is  more  or  less  embarrassed  by  the 
importance  and  solemnity  of  the  occasion.  To 
expect  much  system  or  precision  of  language 
in  a  writing  formed  under  such  emergencies, 
Would  seem  to  be  unreasonable.  And  it  is 
chiefly  owing  to  these  causes  that  so  many  con- 
troversies anse  under  wills. 

In  giving  a  construction  to  a  will,  all  the 
parts  of  it  should  be  examined  and  compared; 
and  the  intention  of  the  testator  must  be  ascer- 
tained, not  from  a  part,  but  the  whole  of  the 
instrument. 

By  the  second  paragraph  of  the  will  under 
consideration,  the  testator  bequeaths  to  his  wife 
one  equal  share  of  his  personal  property,  to  be 
divided  between  her  and  her  children.  This 
would  give  to  his  wife  one  half  of  his  personal 
estate.  But  the  succeeding  paragraph  qualifies 
this  bequest  so  as  to  give  to  bis  wife  a  share  of 
the  personal  property  equal  only  to  the  amount 
received  by  each  of  his  children.  This  shows 
a  want  of  precision  in  the  language  of  the  will, 
and  that  one  part  of  it  may  be  explained  and 
qualified  by  another. 

In  the  second  paragraph,  the  testator  devises 
to  his  wife,  during  her  natural  life,  "  the  tract 
of  land  at  the  Open  Woods,  on  which  he  then 
resided,  or  the  tracts  near  the  river,  as  she 
might  choose,  reserving  two  hundred  acres  on 
the  upper  part  of  the  uppermost  tract  to  be 
laid  off  in  town  lots,  at  the  discretion  of  his  ex- 
ecutrix and  executors. 

This  discretion  of  his  executrix  and  executors, 
referred  to  the  plan  of  the  town,  and  not  to  the 
propriety  of  laying  it  off.  The  testator  bad 
determined  that  a  town  should  be  established, 
and  reserved  for  this  purpose  the  above  tract  of 
two  hundred  acres,  "  to  be  laid  off  in  town  lots." 

The  testator  next  disposes  of  his  personal 
property  to  his  wife  and  children;  and  be  says, 
"to  my  sons  one  equal  part  of  said  personal 
estate  as  they  come  of  age,  together  with  all 
my  lands,  all  of  which  lands  I  wish  to  be  ap- 
praised, valued,  and  divided,  when  my  son 
Westley  arrives  at  the  age  of  twenty -one  years; 
the  said  Westley  having  one  part,  and  my  son 
William  having  the  other  part,  of  the  tracts 
unclaimed  by  my  wife  Elizabeth;  and  I  be- 
queath to  my  son  Newit,  at  the  death  of  my 
said  wife,  that  tract  which  she  may  prefer  to 
occupy.  I  wish  it  to  be  distinctly  understood, 
that  that  part  of  my  estate  which  my  son  Hart- 
well  has  received,  shall  be  valued,  considered 
as  his,  and  as  a  part  of  his  portion  of  my  es- 
tate." 

By  these  devises,  Newit,  on  the  death  of  his 
mother,  was  to  have  the  tract  selected  by  her 
for  her  residence.     She  died,  it  is  admitted,  in 
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473*1  *a  few  minutes  after  the  decease  of  the 
testator,  so  that  no  selection  of  a  residence  was 
made  by  her.  But  this  is  not  important  as  re- 
gards the  intention  of  the  testator.  What  lands 
did  he  devise  to  his  cons  Weatley  and  William? 
The  answer  is,  the  land  unclaimed  by  the  wife 
of  the  testator.  His  words  are,  ' '  Westley  hav- 
ing one  part,  and  my  son  William  having  the 
other  part,  of  the  tracts  unclaimed  by  my  wife 
Elizabeth."  But  what  tracts  may  be  said  to 
come  under  the  designation  of '  'tracts  unclaimed 
by  my  wife?"  The  land  which,  under  the  elec- 
tion given  to  her  in  the  will,  she  might  have 
claimed  as  a  residence,  but  did  not. 

This  claim  by  the  widow  was  expected  to  be 
made  shortly  after  the  decease  of  the  testator, 
as  by  it  her  future  residence  was  to  be  estab- 
lished. If  she  selected  the  river  land,  then  the 
Open  Woods  tract  was  to  go,  under  the  will,  to 
Westley  and  William;  but  if  the  Open  Woods 
tract  were  selected  bv  the  widow,  then  they 
were  to  have  the  river  land.  This  devise  being 
of  land  unclaimed  by  the  widow,  presupposes 
her  right  to  have  claimed  it  in  the  alternative 
under  the  will.  It  did  not  include  the  town 
tract,  for  that  was  expressly  reserved  by  the 
testator  from  the  choice  of  his  wife.  That  this 
is  the  proper  limitation  of  the  devise  to  West- 
ley  and  William,  seems  to  be  clear  of  doubt. 

To  Hartwell  was  devised  the -tract  on  which 
he  lived,  and  which  was  to  be  valued. 

These  are  the  specific  devises  of  his  lands, 
by  the  testatdr,  to  his  four  sons.  The  tract  of 
two  hundred  acres  reserved  for  the  town  is 
not  affected  by  them.  Did  this  tract  pass  to 
his  sons  under  the  general  devise  of  his  lands 
to  them,  in  the  third  paragraph  of  the  will? 
That  point  will  be  now  examined.  The  words 
of  the  testator  are,  "and  to  my  sons  one  equal 
part  of  said  personal  estate  as  they  come  of  age, 
together  with  all  my  lands,  all  of  which  lands 
I  wish  to  be  appraised,  valued,  and  divided, 
when  my  son  Westley  arrives  at  the  age  of 
twenty-one  years."  The  words  "all  of  my 
lands,"  unless  restricted  by  words  with  which 
they  stand  connected,  or  by  some  other  part  of 
the  will,  cover  the  entire  real  estate  of  the  tes- 
tator. But  these  words  are  restricted  by  the 
part  of  the  sentence  which  follows  them,  and 
also  in  other  parts  of  the  will. 

"All  of  which  lands  I  wish  .to  be  appraised, 
valued,  and  divided,  when  my  son  Westley  ar- 
rives at  the  age  of  twenty -one  years,"  follow  the 
words  "all  of  my  lands,"  and  show  that  the 
tract  of  two  hundred  acres  was  not  intended  to 
be  included  in  this  general  devise.  Such  an 
intention  was  incompatible  with  the  reservation 
of  this  tract  for  a  town.  In  the  second  clause 
of  the  will  are  the  words,  "reserving  two  hun- 
dred acres,  however,  on  the  upper  part  of  the 
uppermost  tract,  to  be  laid  off  in  town  lots." 
Now,  the  testator  could  not  have  intended,  in 
the  next  clause,  to  direct  that  this  tract  should 
be  valued  and  divided  among  his  sons.  This 
would  be  repugnant  to  the  authority  given  to 
474*J  his  executors  to  lay  off  a  *town,  and 
would  have  been  an  abandonment  of  what  ap- 
pears, from  the  last  claute  in  the  will,  to  have 
been,  with  him,  a  favorite  object.  Did  he  in- 
tend the  tract  of  two  hundred  acres  should  be 
valued  end  divided  among  his  sons,  which  he 
directed  in  another  part  of  his  will  to  be  laid 
off  into  town  lots  and  sold  by  his  executors?  So 
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great  an  inconsistency  is  not  to  be  inferred. 
The  general  devise  to  his  sons,  "of  all  bis 
lands,"  was  limited  to  the  lands  which  he  di- 
rected to  be  valued  and  divided  aruone  his 
sons.  This  cannot  be  controverted,  for  it  is  in 
the  very  words  of  the  will,  and  does  not  depend 
upon  inference  or  construction.  The  special 
devises  to  each  of  his  sons,  which  follow  the 

general  devise,  also,  in  effect,  limit  it.  Time 
evises  cover  all  the  real  property  of  the  testa- 
tor, except  the  town  tract,  and  show  what  be 
meant  by  "all  his  lands."  He  intended  all  his 
lands  which  he  subsequently  and  specially  de- 
vised, and  not  the  tract  which,  in  the  will,  he 
had  previously  reserved  and  afterwards  dis- 
posed of. 

In  the  next  clause  of  the  will  the  testator  ex- 
presses his  wish  that  the  aforesaid  Elizabeth 
should  keep  together  the  whole  of  his  property, 
both  real  and  personal  (reserving  the  provisions 
before  made),  for  the  raising,  educating,  and 
benefit  of  the  before  mentioned  children. 

These  exceptions  refer  to  the  share  of  the 
personal  property  which  each  child  was  to  re- 
ceive when  married,  or  at  full  age,  and  to  the 
land  appropriated  for  the  town. 

We  have  now  arrived  at  the  last  clause  of 
the  will,  under  which  clause  this  controversy 
has  arisen.  The  testator  has  made  provision 
for  his  wife,  by  giving  her  a  life  estate  in  one 
of  two  tracts  of  land  as  she  might  select, 
and  an  equal  share  with  each  child,  of  the  per- 
sonal property.  To  his  sons,  in  addition  to 
his  share  in  the  personalty,  be  has  given  toeach 
a  portion  of  his  real  estate.  He  nas  made  no 
disposition  of  the  tract  reserved  for  a  town.  l«t 
proceeds  to  do  so  in  the  following  and  closing 
paragraph  of  the  will: 

"I  wish  my  executors  furthermore  to  remem- 
ber that  the  town  lots  n«w  laid  off,  and  hereafter 
to  be  laid  off ,  on  the  aforementioned  two  hundred 
acres  of  land,  should  be  sold  to  pay  my  just 
debts,  or  other  engagements,  in  preference  to 
any  other  of  my  property  for  the  use  and  bene- 
fit of  all  my  heirs." 

This  clause  is  construed,  by  the  appellees,  to 
be  a  charge  on  the  two  hundred  acres  of  land 
for  the  payment  of  the  debts  of  the  testator 
only.  And  that  the  authority  to  the  executor; 
to  sell  lots  is  limited  to  this  object  That  ss 
the  personal  property  bequeathed  to  his  heirs 
was  first  liable  for  the  debts  of  the  deceased, 
the  charge  of  this  tract  may  well  be  said,  in 
the  language  of  the  will,  to  be  "for  the  use  and 
benefit  of  all  his  heirs." 

That  there  is  plausibility  in  this  construction 
is  admitted.  It  may,  at  first,  generally,  strike 
the  mind  of  the  reader  as  reasonable  and  tost. 
But  a  closer  investigation  of  the  structure  of  the 
paragraph,  *and  a  comparison  of  it  with  [*475 
other  parts  of  the  will,  with  the  view  to  as- 
certain, the  intention  of  the  testator,  most,  we 
think,  lead  to  a  different  conclusion. 

If  the  object  of  the  testator  had  been,  ss  con- 
tended, merely  to  charge  this  tract  with  the 
payment  of  his  debts,  would  the  words,  "for 
the  use  and  benefit  of  all  my  heirs"  have  been 
inserted?  The  sentence  was  complete  without 
them.  They  add  nothing  to  its  dearnest  or 
force.  On  the  contrary,  if  the  intention  of  the 
testator  was  to  pay  his  debts  only,  by  the  sale 
of  lots  to  be  laid  off.  the  words  are  surptasare. 
They  stand  in  the  sentence,  disconnected  with 
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other  parts  of  it,  and,  consequently,  are  with- 
out an  object. 

The  testator  directed  that  the  town  lots  should 
be  sold  to  pay  his  just  debts,  "in  preference  to 
my  other  of  his  property."  This  released  his 
personal  property,  which  he  had  bequeathed  to 
his  children,  from  all  liability  on  account  of 
bis  debts.  And  on  the  hypothesis  that  he 
only  intended  to  do  this,  why  should  the  above 
words  have  been  added?  They  were  not  care- 
lessly thrown  into  the  sentence  when  it  was  first 
written.  From  the  will,  It  appears  they  were 
interlined.  This  shows  deliberation,  and  the 
exercise  of  judgment.  Without  this  interlinea- 
tion, the  lots  were  required  to  be  sold  to  pay 
debts,  in  preference  to  other  property,  in  lan- 
page  too  clear  to  be  misunderstood  by  anyone. 
It  could  not  have  been  misunderstood,  either 
by  the  testator  or  the  writer  of  the  will.  But, 
st  the  paragraph  was  first-  written,  it  did  not 
carry  out  the  intention  of  the  testator.  To 
effectuate  that  intent,  the  interlineation  was 
made.  The  words  "for  the  use  and  benefit  of 
all  my  heirs"  were  interlined.  Does  this  mean 
nothing?  This  deliberation  and  judgment? 
Were  these  words  added  to  a  sentence  perfectly 
clear,  and  which  charged  the  land  with  the 
payment  of  the  debts  or  the  testator,  without 
my  object?  Were  they  intended  to  be  words 
of  mere  surplusage  and  without  effect?  Such 
so  inference  is  most  unreasonable.  It  does  vio- 
lence to  the  words  themselves,  and  to  the  cir- 
cumstances under  which  they  were  introduced. 
No  court  can  disregard  these  words,  or  the 
Banner  of  their  introduction. 

The  testator  was  not  satisfied  with  the  direc- 
tion of  bis  executors  to  sell  lots  for  the  pay- 
ment of  his  debts,  but  he  adds.  '  'for  the  use 
sod  benefit  of  all  my  heirs. "  By  this  he  in- 
tended, that  the  lots  should  be  sold  for  the  pay- 
meat  of  his  debts,  and  "for  the  use  and  benefit 
of  all  his  heirs."  The  omission  of  the  word 
"and"  has  given  rise  to  this  controversy.  Had 
that  word  oeen  inserted  with  the  others,  no 
doubt  could  have  existed  on  the  subject.  And 
its  omission  is  reasonably  accounted  for,  by 
the  fact  of  the  interlineation.  On  such  occa- 
sions more  attention  is  often  paid  to  the  matter 
to  be  introduced,  than  to  the  word  which  con- 
nects it  with  the  sentence.  That  the  lots  should 
be  sold  '  *f  or  the  use  and  benefit  of  all  his  heirs, ' ' 
after  the  payment  of  his  debts,  is  most  reason- 
able; but  it  cannot,  with  the  same  propriety  of 
476*]  language,  be  said,  that  the  debts  *of 
the  testator  were  to  be  paid  "for  the  use  of  all 
his  heirs."  The  word  "use"  imports  a  more  di- 
rect benefit.  That  the  phrase  was  used  in  this 
aease  we  cannot  doubt. 

The  clauses  in  the  will  preceding  the  one 
which  is  now  under  consideration  have  been 
examined,  and  no  disposition  is  found  in  any 
of  them  of  the  town  tract.  And  if  it  be  not 
disposed  of  in  this  last  paragraph,  after  the  pay- 
ment of  the  debts,  the  remaining  lots  or  their 
proceeds  will  descend  generally  to  the  heirs  of 
the  testator  as  personal  property.  The  law  will 
not  disinherit  the  heir,  or  a  doubtful  devise. 
But  we  think  the  testator  intended  that  the 
tract  of  two  hundred  acres  should  be  laid  out 
in  lots  and  sold,  "for  the  use  and  benefit  of  all 
his  heirs,"  and  "the  payment  of  his  debts  and 
other  engagements." 

This  construction  of  the  will  is  strengthened 
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by  its  justice  to  all  the  parties  interested.  That 
the  testator  intended  to  give  to  his  sons  a  much 
larger  part  of  his  property  than  to  his  daugh- 
ters, is  evident.  He  gave  to  his  sons  an  equal 
share,  with  bis  daughters,  of  his  personal  prop- 
erty. But  did  he  intend  to  cut  off  his  daughters 
from  all  interest  in  his  real  estate?  He  could 
not  have  had  the  heart  of  a  dying  father  to 
have  done  so.  He  did  not  act  unjustly  to  his 
daughters.  They,  equally  with  his  sons,  were 
devisees  of  the  proceeds  of  the  town  lots,  after 
the  payment  of  all  just  debts  and  other  en- 
gagements. 

It  is  insisted  that  the  construction  of  this 
will  has  been  conclusively  settled  by  the  Su- 
preme Court  of  Mississippi,  in  the  case  of  Viek 
et  at.  v.  The  Mayor  and  Alderman  of  Vicksburg 
(1  How.,  879). 

The  parties  in  that  case  were  not  the  same 
as  those  now  before  this  court;  and  that  de- 
cision does  not  affect  the  interests  of  the  com- 
plainants here.  The  question  before  the  Mis- 
sissippi court  was,  whether  certain  grounds, 
within  the  town  plat,  had  been  dedicated  to 
public  use.  The  construction  of  the  will  was 
incidental  to  the  main  object  of  the  suit,  and 
of  course  was  not  binding  on  anyone  claiming 
under  the  will.  With  the  greatest  respect,  it 
may  be  proper  to  say,  that  this  court  do  not 
follow  the  State  courts  in  their  construction  of 
a  will  or  any  other  instrument,  as  they  do  in 
the  construction  of  statutes. 

Where,  as  in  the  case  of  Jackson  v.  Chew  (12 
Wheat.,  167),  the  construction  of  a  will  had 
been  settled  by  the  highest  courts  of  the  State, 
and  had  long  been  acquiesced  in  as  a  rule  of 
property,  this  court  would  follow  it,  because  it 
had  become  a  rule  of  property.  The  construc- 
tion of  a  statute  by  the  Supreme  Court  of  a 
State  is  followed,  without  reference  to  the  in- 
terests it  may  affect,  or  the  parties  to  the  suit 
in  which  its  construction  was  involved.  But 
the  mere  construction  of  a  will  by  a  State  court 
does  not,  as  the  construction  of  a  statute  of  the 
State,  constitute  a  rule  of  decision  for  the  courts 
of  the  United  States.  In  the  case  of  Swift  v. 
Tyson  (16  Peters,  1),  *the  effect  of  the  [*477 
84th  section  of  the  Judiciary  Act  of  1789,  and 
the  construction  of  instruments  by  the  State 
courts,  are  considered  with  greater  precision 
than  is  found  in  some  of  the  preceding  cases  on 
the  same  subject 

The  decree  of  the  Circuit  Court  t*  reverted,  and 
the  cause  is  remanded  to  that  court  for  further 
proceedings. 

Mr.  Justice  McKinley: 

In  this  case  I  differ  in  opinion  with  the  ma- 
jority of  the  court,  not  only  on  the  construction 
of  the  will,  but  upon  a  question  of  much  great- 
er importance,  and  that  is,  whether  the  con- 
struction given  to  this  will  by  the  Supreme 
Court  of  Mississippi  is  not  binding  on  this 
court.  I  will  proceed  to  the  examination  of 
these  questions  in  the  order  in  which  I  have 
stated  them ;  and  to  bring  into  our  view  all  the 
provisions  of  the  will,  which  dispose  of  the  real 
estate  of  the  testator,  I  will  state  them  in  the 
order  in  which  they  stand  in  the  will,  uncon- 
nected with  other  provisions  not  necessary  to  aid 
in  construing  those  relating  to  the  real  estate. 

After  the  introductory  part  of  the  will,  nnd 
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providing  for  his  funeral,  the  testator  proceeds 
to  dispose  of  his  estate  thus: 

"  Second.  I  will  and  bequeath  to  my  be- 
loved wife.  Elizabeth  Vick,  one  equal  share  of 
all  my  personal  estate,  as  is  to  be  divided  be- 
tween her  and  all  my  children,  as  her  own 
right,  and  at  her  own  disposal  during  her 
natural  life;  and  also  for  the  term  of  her  life  on 
earth,  the  tract  of  land  at  the  Open  Woods,  on 
which  I  now  reside,  or  the  tracts  near  the  riv- 
er, as  she  may  choose;  reserving  two  hundred 
acres,  however,  on  the  upper  part  of  the  upper- 
most tract,  to  be  laid  off  in  town  lots,  at  the 
discretion  of  my  executrix  and  executors. 

"  Third.  I  will  and  dispose  to  each  of  my 
daughters,  one  equal  proportion  with  my  sons 
and  wife,  of  all  my  personal  estate,  as  ,they 
come  of  age  or  marry;  and  to  my  sons  one 
equal  part  of  said  personal  estate,  as  they  come 
of  age,  together  with  all  of  my  lands;  all  of 
which  lands  I  wish  to  be  appraised,  valued, 
and  divided,  when  my  son  Westley  arrives  at 
the  age  of  twenty-one  years;  the  said  Westley 
having  one  part,  and  my  son  William  having 
the  other  part  of  the  tracts  unclaimed  by  my 
wife,  Elizabeth;  and  I  bequeath  to  my  son 
Newit,  at  the  death  of  my  wife,  that  tract 
which  fhe  may  prefer  to  occupy.  I  wish  it  to 
be  distinctly  understood,  that  that  part  of  my 
estate  which  my  son  Hartwell  has  received, 
shall  be  valued,  considered  as  his,  and  as  part 
of  his  portion  of  my  estate. 

"Fourth.  It  is,  however,  furthermore  my 
wish  that  the  aforesaid  Elizabeth  should  keep 
together  the  whole  of  my  property,  both  real 
and  personal,  reserving  the  provisions  before 
made  for  the  raising,  educating,  and  benefit,  of 
the  before  mentioned  children.  I  wish  my  ex- 
ecutors, furthermore,  to  remember  that  the 
town  lots  now  laid  off,  and  hereafter  to  be  laid 
off,  on  the  aforementioned  two  hundred  acres 
478*]  *of  land,  should  be  sold  to  pay  my  just 
debts,  or  other  engagements,  in  preference  to 
any  other  of  my  property,  for  the  use  and  bene- 
fit of  all  my  heirs." 

An  inquiry  which  lies  at  the  threshold  of  this 
investigation,  is,  what  was  the  meaning  and 
intention  of  the  testator  in  reserving  the  two 
hundred  acres  of  land,  "  to  be  laid  off  in  town 
lotet " 

Did  he  intend  this  tract,  of  two  hundred 
acres,  should  not  pass  by  his  will,  under  the 
general  dec cription  of  "  all  my  lands?  "  Or  did 
lie  mean  simply  that  it  should  be  reserved  from 
the  use  of  his  wife,  in  the  event  she  selected  the 
river  tracts  in  preference  to  the  Open  Woods 
tract?  Or  did  he  intend,  as  the  majority  of  the 
court  have  decided,  that  it  should  be  reserved 
to  be  sold  by  his  executors,  for  the  purposes  of 
paying  his  just  debts  and  other  engagements, 
"  and  to  increase  the  legacies  of  his  daugh- 
ters? To  the  last  construction  there  is  a  very 
material  objection.  The  power  of  the  execu- 
tors to  sell  the  lots  laid  off,  and  to  be  laid  off, 
on  the  two  hundred  acres,  is  not  absolute,  but 
contingent.  The  testator  did  not  direct  that 
any  of  his  property,  real  or  personal,  should  be 
sold  for  the  purpose  of  paying  his  debts,  or  for 
any  other  purpose.  But  his  meaning  and  in- 
tention, as  manifested  by  the  language  em- 
ployed, is,  that  if.  in  the  administration  of  his 
estate,  it  should  become  necessary  to  sell  any 
portion  of  it  for  the  payment  of  his  debts  or 
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other  engagements,  he  wished  his  executors  to 
remember  that  the  town  lots  then  laid  off,  and 
thereafter  to  be  laid  off,  should  be  sold  "  in 
preference  to  any  other  of  (his)  property." 

If  the  debts  and  other  engagements  could 
have  been  satisfied  without  a  sale  of  the  lots, 
the  executors  would  have  had  no  power  to  sell 
them  for  any  purpose  whatever;  and  the  words 
"  for  the  use  and  benefit  of  all  my  heirs" 
would  have  been  inoperative  for  the  purpose  to 
which  they  have  been  applied ;  and  the  bounty, 
which  it  is  supposed  by  the  court  a  father's 
heart  could  not  withhold  from  his  daughters, 
would  have  been  entirely  defeated;  and  to  that 
event,  the  interpolation  of  the  word  "and," 
which  has  been  supplied  by  the  court,  could 
not  have  conferred  on  the  daughters  the  lots, 
nor  the  proceeds  of  the  sale  of  them.  But  con- 
ceding the  power  to  sell  the  lots  for  the  pay- 
ment of  the  testator's  debts,  do  the  words  "  for 
the  use  and  benefit  of  all  my  heirs"  give  any 
authority  to  the  executors  to  sell  the  remainder 
of  the  lots,  after  paying  the  debts,  or  any  right 
to  the  heirs  to  receive  the  proceeds  of  such 
sale? 

The  court  seem  to  admit,  by  their  reasoning, 
that  these  words  alone  give  no  right  to  the  heirs 
to  claim  the  proceeds,  nor  power  to  the  execu- 
tors to  sell  the  remainder  of  the  lots,  and,  there- 
fore, they  nave  supplied  the  word  "  and,"  to 
unite  the  power  granted  to  sell  for  the  payment 
of  debts,  with  the  words  "for  the  use  and  bene- 
fit of  all  my  heirs,"  which,  they  say.  com- 
pletes the  right  to  receive  the  proceeds.  If  the 
court  have  the  right  to  alter  the  will,  and  then 
give  construction  to  it,  they  may  make  it  mean 
what  they  please.  *Bue  I  deny  the  [*479 
power  of  the  court,  in  such  a  case  as  this,  to 
add  the  word  "  and."  The  rule  is  understood 
to  be  this:  where  there  is  a  supposed  mistake 
or  omission,  all  the  court  has  to  do  is  to  see 
whether  it  is  possible  to  reconcile  that  part  with 
the  rest,  and  whether  it  is  perfectly  clear,  upon 
the  whole  scope  of  the  will,  that  the  intention 
cannot  stand  with  the  alleged  mistake  or  omis- 
sion. (Ifelluh  v.  MeOuh,  4  Ves.,  49.)  It  ap- 
pears to  me  these  words  are  perfectly  consistent 
with  the  other  parts  of  the  will,  and  are  by  no 
means  repugnant  to  the  main  intention  of  the 
testator,  but  perfectly  consistent  therewith. 

His  intention,  as  manifested  by  all  the  pro- 
visions of  the  will,  appears  to  be,  to  divide  bis 
personal  estate  equally  among  his  sons  and 
daughters  and  his  wife,  and  to  divide  all  bin 
real  estate,  or  lands,  equally  among  his  son*. 
That  he  intended  each  son  to  take  an  eqnil 
part  of  his  lands,  is  proved  by  the  direction  to 
have  each  portion  valued.  That  half  of  the 
Open  Woods  tract  was  not  equal  in  value  to 
the  two  river  tracts,  excluding  the  two  hundred 
acies  to  be  laid  off  into  lots,  is  clearly  proTed 
by  the  will  itself;  because  the  testator  gives  his 
wife  her  choice  of  the  Open  Woods  tract,  or 
the  two  tracts  on  the  river;  and  whichever  she 
selects  is,  at  her  death,  to  go  to  his  youngest 
son,  Newit,  and  the  other  to  be  divided  between 
his  sons  Westley  and  William;  and  he  further 
directs  that  the  part  which  his  son  Eartwdl 
had  received,  should  be  valued,  considered  hfc. 
and  as  part  of  his  portion  of  the  estate.  Here 
is  a  clear  and  unequivocal  intention  manifested 
to  give  to  each  son  an  equal  portion  of  hi  re*1 
estate;  and  it  is  as  clearly  manifested  that  tbe 
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specific  portions  given  are  not  equal.  To  main- 
tain the  construction  given  to  the  wMl  by  the 
court,  the  two  hundred  acres  are  excluded  from 
ibe  devise  of  all  the  testator's  lands  to  his  sons. 
And  the  question  arises,  and  ought  to  have 
been  decided,  how  are  these  portions  to  be 
equalized?  If  the  two  hundred  acres  passed 
to  the  sons  by  the  devise,  subject  to  the  pay- 
ment of  debts,  then  a  reasonably  certain  con- 
tingent means  was  afforded  for  equalizing  the 
portions,  by  dividing  and  valuing  the  lots  not 
sold  to  pay  debts,  to  make  up  deficiencies. 

This  view  aloae  is  sufficient  to  satisfy  my 
mind  that  all  the  lands  passed  to  the  sons  by 
the  general  words,  "all  of  my  lands,  all  of 
which  lands  I  wish  to  be  appraised,  and  valued, 
and  divided,  when  my  son  Westley  arrives  at 
the  age  of  twenty -one  years."  Can  the  words 
"for  the  use  and  benefit  of  all  my  heirs," 
which  in  themselves  contain  no  positive  words 
of  grant,  control  the  previous,  positive,  and 
unconditional  grant  of  all  his  lands  to  his  sons? 
It  appears  to  me  to  be  impossible  to  give  such 
controlling  influence  to  such  words,  upon  any 
of  the  known  and  established  rules  of  construc- 
tion; and  especially  when  they  admit  of  a  dif- 
ferent interpretation,  by  which  they  would 
ttand  in  perfect  harmony  with  the  other  pro- 
u-iions  of  the  will. 

The  accounts  settled  by  the  executor,  with 
480*)  lne  Orphans'  Court,  *and  which  are 
pan  of  the  record  exhibited  in  the  bill  of  com- 
plaint, show  that  between  twenty-five  thousand 
and  thirty  thousand  dollars  of  the  debts  of  the 
estate  were  paid  by  the  proceeds  of  the  cotton 
cropi;  which  proves  that  a  large  portion  of  the 
personal  estate  consisted  of  slaves.  Is  it  not 
reasonable,  therefore,  to  suppose  the  testator 
had  in  his  mind  the  disadvantages  that  would 
result  to  all  his  .children,  if  he  should  leave  his 
slaves  liable  to  be  sold  for  the  payment  of  his 
debts,  when  he  ordered  the  lots,  which  were 
unproductive,  to  be  sold  for  that  purpose,  "  in 
preference  to  any  other  of  his  property  "  which 
was  productive?  Acting  upon  this  view  of  his 
•flairs,  is  it  at  all  surprising  that  he  should 
have  inserted  in  his  will,  even  by  interlining, 
the  words,  "  for  the  use  and  benefit  of  all  my 
heirs,"  that  being  the  reason  which  induced 
him  to  charge  the  debts  upon  the  town  lots? 

But  putting  out  of  view  all  extraneous  con- 
siderations, can  the  construction  given  by  the 
court  to  this  part  of  the  will  be  sustained  upon 
principle?  Executors  have  no  authority  to  sell 
real  estate,  unless  the  power  to  sell,  and  the 
purpose  of  the  sale,  are  expressed  in  the  will. 
Therefore  the  court  cannot  infer,  from  a  power 
expressly  granted  to  sell  the  estate  for  one  pur- 
pose, a  power  to  sell  it  for  another  purpose  not 
granted.  (HM  v.  Cook,  1  Ves.  &  Beanies,  175.) 
In  the  case  under  consideration,  the  only  au- 
thority given  by  the  will  to  sell  the  town  lots, 
was  for  the  payment  of  debts;  and  there  the 
power  of  the  executors  to  sell  any  portion  of 
the  estate  terminated.  When  they  had  sold  as 
many  of  the  lots  as  were  necessary  to  pay  the 
debts,  the  remainder  fell  into  the  general  devise 
of  all  the  lands  of  the  testator  to  his  sons;  and 
the  purposes  of  the  testator,  in  relation  to  his 
real  estate,  were  accomplished,  according  to  his 
plain  intention,  when  all  the  provisions  of  the 
will  are  taken  together. 

To  reserve  the  remainder  of  the  lots  from 
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the  general  devise,  and  to  give  effect  to  the  in- 
terlined words,  different  from  their  plain  mean- 
ing, in  the  connection  in  which  they  stand  with 
the  other  provisions  of  the  will,  the  court  re- 
vive the  exhausted  power  of  sale,  and  give 
capacity  to  all  the  heirs  to  take  the  proceeds  of 
the  sale  of  the  remainder  of  the  lots,  by  insert- 
ing the  conjunction  "  and  "  between  the  power 
to  sell  the  lots  for  the  payment  of  debts  and 
the  interlined  words;  thereby  changing  the 
meaning  of  the  whole  sentence.  This  cer- 
tainly is  not  construing  the  will;  but  it  is  mak- 
ing a  will,  and  giving  this  portion  of  the 
testator's  estate  to  his  daughters,  which  he 
plainly  intended  for,  and  gave  to  his  sons. 

This  will  was  brought  in  question  before  the 
High  Court  of  Errors  and  Appeals  of  the  State 
of  Mississippi,  in  the  case  of  Vick  et  al.  v.  The 
Mayor  and  Alderman  of  Vick*burg(\  How.  Miss, 
Rep.,  413).  The  question  before  that  court 
was,  whether  the  land  in  controversy  had  been 
dedicated  by  Newit  Vick,  in  his  lifetime,  to 
public  purposes,  or  passed  to,  and  was  vested 
in  his  devisees  by  his  will ;  and  it  is  a  part  of 
the  same  land  in  controversy  in  the  case 
•before  this  court;  the  court  of  Missis  [*481 
sippi  having  concurrent  jurisdiction  of  the  sub- 
ject matter  with  this  court,  decided,  that  the 
whole  of  the  real  estate  was  devised  to  the  sons 
of  Newit  Vick,  deceased;  and  that  his  daugh- 
ters were  entitled  to  no  part  of  the  lots,  nor  any 
part  of  the  proceeds  of  the  sale  of  them.  Ac- 
cording to  the  Constitution  and  laws  of  the 
United  States  and  previous  decisions  of  this 
court,  I  think  this  court  was  bound  to  follow 
the  decision  of  that  court  upon  the  construc- 
tion of  the  will. 

The  2d  section  of  the  3d  article  of  the  Con- 
stitution of  the  United  States  declares:  "  The 
judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made  or 
which  shall  be  made  under  their  authority;  to 
all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  to  controversies  to 
which  the  United  States  shall  be  a  party;  to  con- 
troversies between  two  or  more  Stales,  between 
citizens  of  different  States,  between  citizens 
of  the  same  State  claiming  lands  under  grants 
of  different  States,  and  between  a  State  or  the 
citizens  thereof  and  foreign  States,  citizens,  or 
subjects.  In  these  three  Tatter  classes  of  cases, 
the  jurisdiction  of  the  courts  of  the  United 
States  is  concurrent  with  the  State  courts.  In 
this  case  it  originated  between  citizens  of  dif- 
ferent States,  and  is,  therefore,  concurrent  with 
the  courts  of  Mississippi.  Before  the  jurisdic- 
tion here  conferred  on  the  courts  of  the  United 
States  could  be  exercised,  it  was  necessary  their 
powers  and  authority  should  be  established  and 
defined  bv  law.  And  accordingly,  by  the  34th 
section  of  the  Act  of  Congress  of  the  24th  of 
September,  1789,  it  is  enacted,  *'  That  the  laws 
of  the  several  States,  except  where  the  Consti- 
tution, treaties,  or  statutes  of  the  United  States 
shall  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in  cases 
where  they  apply."  The  purposes  for  which 
jurisdiction  was  given  to  the  courts  of  the 
United  States  between  citizens  of  different 
States  in  ordinary  matters  of  controversy,  be- 
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tween  citizens  of  the  same  State  claiming  lands 
under  grants  from  different  States,  and  between 
an  alien  and  a  citizen  of  a  State,  was  to  give  in 
each  of  these  cases,  at  the  option  of  the  plaint- 
iff, a  tribunal,  presumed  to  be  free  from  any 
accidental  State  prejudice  or  partiality,  for  the 
trial  of  the  cause. 

And  when  Congress  defined  the  powers  of 
the  courts  of  the  United  States,  they  directed, 
that  the  laws  of  the  several  States  should  be  re- 
garded as  the  rules  of  decision  in  suits  at  com- 
mon law,  in  cases  where  they  apply.  And  upon 
these  principles,  with  few,  if  any,  exceptions, 
has  this  court  acted  from  the  commencement 
of  the  government  down  to  the  present  term  of 
this  court.  That  they  should  continue  so  to 
act,  is  of  great  importance  to  the  peace  and 
harmony  of  the  people  of  the  United  States. 
482*]  If  the  State  judicial  "tribunals  establish 
a  rule,  governing  titles  to  real  estate,  whether 
it  arise  under  statute,  deed,  or  will,  and  this 
court  establishes  another  and  a  different  rule, 
which  of  these  two  rules  shall  prevail?  They 
do  not  operate  like  two  equal  powers  in  physics, 
one  neutralizing  the  other;  but  they  produce  a 
contest  for  success,  a  struggle  for  victory;  and 
in  such  a  contest  it  may  easily  be  foreseen  which 
will  prevail. 

The  State  courts  have  unlimited  jurisdiction 
over  all  the  persons,  and  property,  real  and 
personal,  within  the  limits  of  the  State.  And 
as  often  as  the  courts  of  the  United  States  have 
it  in  their  power,  by  their  judgments,  under 
their  limited  jurisdiction,  to  turn  out  of  the 
possession  of  real  estate  those  who  have  been 
put  into  it  by  the  judgment  of  the  highest  court 
of  appellate  jurisdiction  of  the  State,  so  often 
that  possession  will  be  restored  by  the  same  ju- 
dicial State  power.  To  avert  such  a  contest, 
and  in  obedience  to  the  act  of  Congress  before 
referred  to,  this  court  have  laid  it  down,  in 
many  cases,  as  a  sound  and  necessary  rule,  that 
they  should  follow  the  State  decisions  establish- 
ing rules  and  regulating  titles  to  real  estate. 
And  in  the  following  cases  they  have  applied 
the  rule  to  the  construction  of  wills,  devising 
real  estate.  In  Jackson  v.  Chew  (12  Wheat. , 
162),  the  principle  is  fully  maintained.  In  that 
case  the  court  say:  "  The  inquiry  is  very  much 
narrowed  by  applying  the  rule  which  has  uni- 
formly governed  this  court,  that  where  any 
principle  of  law,  establishing  a  rule  of  real 
property,  has  been  settled  in  the  State  courts, 
the  same  rule  will  be  applied  by  this  court  that 
would  be  established  by  the  State  tribunals. 
This  is  a  principle  so  obviously  just,  and  so  in- 
dispensably necessary  under  our  system  of  gov- 
ernment, that  it  cannot  be  lost  sight  of."  The 
question  in  that  case  arose  upon  the  construc- 
tion of  a  will  devising  land  in  New  York.  In 
the  case  of  Henderson  et  ux.  v.  Griffln  (5  Peters, 
154),  the  court  say:  "  The  opinion  of  the  court 
in  the  case  of  Kenned}/  v.  Marsh  was  an  able 
one;  it  was  the  judicial  construction  of  the  will 
of  Mr.  Laurens,  according  to  their  view  of  the 
rules  of  the  common  law  in  that  State,  as  a  rule 
of  property,  and  comes  within  the  principle 
adopted  in  Jackson  v.  Chew  (12  Wheat.,  158, 
1 67). "  These  cases  are  in  strict  conformity  with 
the  34th  section  of  the  Act  of  the  24th  Sep- 
tember, 1789,  above  referred  to. 

There  are  many  other  decisions  of  this  court 
applicable  to  this  case;  some  of  them  have  fol- 
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lowed  a  single  decision  of  a  State  court,  where 
it  settled  a  rule  of  real  property.  And  at  the 
present  term  of  this  court,  in  the  case  of  Carroll 
v.  Safford,  treasurer,  &c.,  it  was  held,  that  it 
was  not  material  whether  it  had  been  settled  by 
frequent  decisions,  or  a  single  case.  From 
these  authorities,  it  is  plain  the  jurisdiction  of 
this  court  is  not  wholly  concurrent  in  this  case 
with  the  Supreme  Court  of  Mississippi;  bat  in 
power  of  judgment  it  is  subordinate  to  that 
court,  and.  therefore,  the  construction  given  bv 
♦that  court  to  the  will  ought  to  have  [*48&- 
been  the  rule  of  construction  tor  this  court. 

Mr.  Chief  Justice  Taney  concurred  in  the 
opinion  of  Mr.  Justice  McKjnley.' 

Cited— 6  How.,  878;  12 Otto.  S3;  1  Cliff.,- 438. 


FRANCIS  C.  BLACK  and  JAMES  CHAP 

MAN,  Plaintiffs  in  Error, 

v. 

J.  W.  ZACHARIE&  CO.,  DefendanU. 

Acceptance  of  draft  on  money  in  acceptor's  hands, 
bar  to  action  for  same — legal  and  equitable  title 
to  stock — transfer  of— lex  loci  of  vomer's  domi- 
cU— circuit  court  mag  quash  writ  of  super- 
sedeas for  insufficient  security — this  court  no 
power  to  review  such  proceeding. 

When  a  creditor,  residing;  in  Louisiana,  drew  bill; 
of  exchange  upon  bis  debtor,  residing  In  South 
Carolina,  wbicb  bills  were  negotiated  to  a  third  per- 
son and  accepted  by  the  drawee,  the  creditor  had 
no  right  to  lay  an  attachment  upon  the  property  of 
the  debtor,  until  the  bills  had  become  due,  were 
dishonored,  and  taken  up  by  the  drawer. 

By  the  drawing  of  the  bills  a  new  credit  was  ex- 
tended to  the  debtor  for  the  time  to  wbleb  they 
run. 

The  laws  of  Louisiana,  allowing  attachments  for 
debts  not  yet  due,  relate  only  to  absconding  debt- 
ors, and  do  not  embrace  a  case  like  the  above. 

The  legal  title  to  stock  held  in  corporations  situ- 
ated in  Louisiana,  does  not  pass  under  a  general  as- 
signment of  property,  until  the  transfer  is  com- 
pleted in  the  mode  pointed  out  by  toe  laws  of 
Louisiana,  regulating  those  corporations. 

But  the  equitable  title  will  pass,  if  the  assignment 
be  sufficient  to  transfer  it  by  the  laws  of  the  Suit- 
in  which  the  assignor  resides,  and  if  the  laws  of  the 
State  where  the  corporations  exist  do  not  prohibit 
the  assignment  of  equitable  Interests  in  stork. 
Such  an  assignment  will  bind  all  persons  who  hare 
notice  of  it. 

The  laws  of  Louisiana  do  not  prohibit  the  assigaH 
ment  of  equitable  interests  In  the  State  by  resH 
dents  of  other  States.  ! 

Personal  property  has  no  locality.  The  law  a 
the  owner's  domicile  is  to  determine  the  validity 
the  transfer  or  alienation  thereof,  unless  there 
some  positive  or  customary  law  of  the  count! 
where  it  Is  found  to  the  contrary. 

THIS  case  was  brought  up  by  writ  of  erri 
from  the  Circuit  Court  of  theUnited  Stan 
for  East  Louisiana. 

It  was  an  attachment  issued  originally  bv  U 
Commercial  Court  of  New  Orleans  (a  Sta 
court),  against  the  goods  and  chattels,  lam 

1.— On  the  trial  of  this  case,  Mr.  Justice  Story  * 
absent;  four  of  the  Judges,  therefore,  ruled U 
decision. 


Notb.— As  to  effect  of  charter  or  by-Iota  of  eorjl 
ration  as  to  transfer  of  stock,  see  note  to  Untl 
Bank  of  Georgetown  v.  Laird,  2  Wheat..  380. 
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tod  tenements,  rights  and  moneys,  effects  and 
credits,  of  Black,  at  the  instance  of  Zacharie 
&  Co.,  and  removed,  on  the  petition  of  Black, 
into  the  Circuit  Court  of  the  United  States. 

Black  resided  in  Charleston,  South  Carolina, 
and  Zacharie  &  Co.  in  New  Orleans. 

In  1837,  Black  was  the  owner  of  fire  hundred 
shares  of  the  capital  stock  of  the  New  Orleans 
Oaa  Light  and  Banking  Company,  and  six  hun- 
dred shares  of  the  Carrollton  Bank  of  New  Or- 
leans. On  the  31st  of  May,  in  that  year,  he 
484*]  assigned  to  the  Bank  of  South  'Caro- 
lina, as  security  for  a  loan,  his  shares  in  the 
Gss  Light  and  Banking  Company,  with  power 
to  sell,  if  necessary. 

The  shares  in  the  Carrollton  Bank  were 
mortgaged  to  that  bank. 

Zacharie  &  Co.  and  Black  were  in  commercial 
correspondence  from  1835  to  1840,  and  a  num- 
ber of  letters  were  inserted  in  the  record.  The 
point  of  law,  however,  which  was  based  upon 
those  letters,  having  been  decided  by  the  court 
below,  and  the  decision  not  excepted  to,  it  is 
unnecessary  to  recite  their  contents. 

In  the  early  part  of  1841,  Zacharie  &  Co. 
shipped  to  Black  a  cargo  of  sugar  and  molasses, 
which  was  sold  from  tune  to  time,  beginning 
with  January  25th,  and  ending  with  April  Oth, 
partly  for  cash  and  partly  on  time. 

The  following  bills  of  exchange  were  drawn 
by  Zacharie  &  Co.,  on  Black: 

February  17th,  at  sixty  days  after  sight,  $1,900.00 

February  18th,  "  "  "  1,800.00 

February  24th,  "  "  "  2,000.00 

March        1st,  "  "  "  2,000.00 

April  1st,  ' 1,088.00 

They  were  all  drawn  in  favor  of  Alexander 
McDonald,  and  accepted  by  Black.  The  two 
first  fell  due  on  the  same  day,  viz. :  on  the  80th 
April,  1841,  and  were  protested. 

On  the  15th  April,  1841,  Black  executed  a 
power  of  attorney,  appointing  the  cashier  of 
the  Gas  Light  and  Banking  Company  his  agent, 
to  transfer  the  five  hundred  shares  of  stock 
Handing  in  his  name  to  the  Bank  of  South 
Carolina. 

On  the  16th  of  April.  1841,  this  power  was 
forwarded  by  the  Bank  of  South  Carolina  to 
the  cashier  of  the  Oas  Light  and  Banking  Com- 
pany, with  a  request  that  the  transfer  might  be 
immediately  made, and  a  new  certificate  issued. 

On  the  28th  of  April,  1841,  Black  made  a 
general  assignment  of  all  his  property  to  James 
Chapman,  for  the  benefit  of  all  his  creditors, 
mentioning  particularly  the  five  hundred  shares 
of  stock  in  the  Gas  Light  and  Banking  Com- 
pany, subject  to  the  mortgage  before  mentioned 
to  the  Bank  of  South  Carolina,  and  the  six  hun- 
dred shares  in  the  Carrollton  Bank,  subject  to  a 
mortgage  to  the  Carrollton  Bank.  These  mort- 
gages the  trustee  was  directed  to  pay  off,  and 
divide  the  surplus  amongst  the  creditors  named 
in  a  schedule  annexed  to  the  deed,  including 
Zacharie  &  Co. 

On  the  same  day  Black  addressed  a  letter  to 
Zacharie  A  Co. ,  informing  them  of  what  he  had 
done,  and  that  he  had  sent  the  assignment  to 
Messrs.  J.  H.  Leverich  &  Co.  He  said,  also, 

Your  two  drafts,  $1,500  each,  fall  due  on  the 
tOth  inst. 

Your  one  draft,  $2,000,  falls  due  on  the  7th 

Your  one  draft,  $3,000,  falls  due  on  the  3d 
Jane. 
Bow\kd  8. 


Your  one  draft,  $1,088,  falls  due  on  the  14th 
June. 

On  the  4th  of  May,  1841,  Zacharie  &  Co. 
filed  an  affidavit  for  *the  purpose  of  [*485 
obtaining  from  the  Commercial  Court  of  New 
Orleans,  as  before  stated,  an  attachment  against 
the  goods  and  credits  of  Black.  The  necessary 
bond  was  given,  and  the  attachment  laid  in  the 
hands  of  the  Carrollton  Bank,  and  of  the  Gas 
Light  and  Banking  Company. 

On  the  5th  of  May,  1841,  Zacharie  &  Co. 
addressed  to  Black  a  letter,  from  which  the 
following  is  an  extract: 

"  Francis  C.  Black,  Esq. 

"  Dear  Sir:  Yours  of  the  28th  ultimo  came 
to  hand  yesterday  morning  at  the  opening  of 
the  postofflce,  and  immediately  after  the  shock 
the  writer  experienced,  he  called  on  our  attor- 
ney, and  in  less  than  ten  minutes  we  had  an 
attachment  levied  on  your  stocks,  both  of  the 
Carrollton  and  Gas  Banks,  and  am  happy  to 
say  that  our  attorney  assures  us  that  we  nave 
succeeded  it  in  spite  of  our  assignment,  which 
is  worthless  in  our  State,  particularly  as  no 
transfer  had  taken  place  on  the  books  of  the 
bank;  this  course  we  feel  satisfied  you  must 
approve  of,  as  it  certainly  will  relieve  you  from 
the  very  unhappy  and  truly  inevitable  dilemma 
of  throwing  upon  your  friend,  who  to  serve 
you  has,  without  compensation,  accepted  for 
your  accommodation  upwards  of  $3,000,  a  loss 
to  that  amount.  A  neglect  to  provide  for  this 
sacred  and  confidential  debt,  you  could  not  be 
sustained  in  by  your  best  friend ;  and,  indeed, 
we  cannot  but  believe  you  will  be  happy  to 
learn  the  course  we  have  pursued,  and  we  now 
hope  that  your  assignee  will  urge  a  decision  as 
soon  as  practicable,  as  it  is  useless  to  procras- 
tinate the  matter  longer  than  necessary." 

On  the  5th  of  May,  1841,  J.  H.  Leverich 
addressed  letters  to  the  cashier  of  the  Carroll- 
ton Bank,  and  of  the  Gas  Light  and  Banking 
Company,  requesting  them  to  transfer  the  stock 
in  their  respective  institutions,  standing  in  the ' 
name  of  Black,  to  Chapman,  his  assignee;  to 
which  the  following  answers  were  returned: 

"  Gass  Light  and  Banking  Co.,  I 
New  Orleans,  May  5th,  1841.   ) 
' '  Messrs.  James  H.  Leverich  &  Co. 

"Gentlemen:  In  answer  to  your  note  of 
this  date,  I  have  to  say,  that  on  the  22d  ult.  I 
received  a  letter  from  J.  Chapman,  cashier  of 
the  Bank  of  South  Carolina,  covering  a  certifi- 
cate of  five  hundred  shares  of  the  stock  of  this 
institution,  in  favor  of  Francis  C.  Black,  to- 
gether with  a  power  from  said  Black  to  me  to 
transfer  the  stock  to  the  Bank  of  South  Caro- 
lina; that  said  power  being  not  considered 
sufficiently  formal  (although  it  might  be 
thought  so  by  persons  less  rigid  than  myself  in 
matters  of  the  kind),  was  returned  to  the  Bank 
of  South  Carolina,  with  the  remark,  that  upon 
another  being  furnished  in  conformity  with 
corrections  which  were  stated  on  the  race  of 
the  one  returned,  the  desired  certificate  would 
be  transmitted. 

"  On  the  4th  inst.,  a  notice  of  seizure,  of  all 
effects  or  property  of  said  Black  in  this  bank, 
under  an  attachment,  was  served;  consequently, 
•under  all  these  circumstances,  we  can-  f*48© 
not  consent  to  the  transfer  requested  in  your 
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note,  but  must  hold  the  stock,  subject  to  the 
decision  of  the  courts. 

"Respectfully,  your  obedient  servant, 
(Signed)        "J.  W.  Houston.  Cashier." 
"Cakrollton  Bank,      ) 
"  New  OwjtAK8,'.7th  May,  1841.  J 
"  Gentlemen  :   Tour  application,  of  date 
6th  inst.,  to  transfer  six  hundred  shares  and 
stock,  standing  in  the  name  of  F.  C.  Black,  by 
virtue  of  a  power  from  James  Chapman  as  his 
assignee,  is  noted.     The  transfer   cannot  be 
allowed,  because  that  said  stock  has  been  at- 
tached at  the  suit  of  J.  W.  Zacharie  &  Co., 
served  on  the  4th  inst.,  and  also  for  the  reason 
that  said  stock  is  pledged  to  this  bank  for  a 
stock  loan.  Very  respectfully, 

(Signed)        "John  NicHOLsoN.Cashier. 
"Messrs.  J.  H.  Leverich  &  Co.,  New  Or- 
leans." 

On  the  day  When  the  attachment  was  issued, 
the  court  appointed  counsel  to  represent  the 
absent  defendant,  and  on  the  13th  June,  1841, 
that  counsel  filed  an  answer  on  behalf  of  Black, 
but  without  instructions  from  him. 

On  the  19th  of  November,  1841,  Black  filed 
a  petition  praying  that  the  cause  might  be  re- 
moved into  the  Circuit  Court  of  the  United 
States,  and  it  was  accordingly  removed. 

On  the  7th  of  December,  1841 .  Black  prayed 
oyer  of  the  bills  of  exchange,  and  Chapman 
filed  a  petition  of  intervention,  in  which  he  set 
forth  the  assignment  to  him  by  Black  on  the 
28th  of  April,  claimed  the  shares  of  stock  in 
consequence  thereof,  and  prayed  that  the 
attachment  might  be  dissolved.  Zacharie  & 
Co.,  appeared  to  the  intervention,  and  denied 
all  the  allegations  in  the  petition  except  that 
the  stock  had  been  attached  and  the  case  re- 
moved. 

The  notes  were  filed  in  conformity  with  the 
prayer  for  oyer. 

On  the  38th  of  December,  1841,  Black  filed 
the  following  exceptions  and  answer: 

"And  now  into  the  ninth  Circuit  Court  of 
the  United  States,  for  the  Eastern  District  of 
Louisiana,  comes  Francis  C.  Black,  the  defend- 
ant in  said  suit,  by  his  attorneys,  and  excepts 
to  the  order  and  writ  of  attachment  granted 
therein,  to  the  petition  and  the  demand  therein 
made,  and  for  cause  of  exception,  avers  that 
at  the  institution  of  said  suit  the  plaintiffs 
therein  had  no  cause  of  action  whatever  against 
this  defendant,  and  that  no  debt  was  at  the 
date  of  said  suit  due  by  defendant  to  said 
plaintiff,  all  of  which  is  apparent  by  the  peti- 
tion of  said  plaintiff,  and  the  account  and  bills 
of  exchange  annexed  and  referred  to;  where- 
fore defendant  prays  that  said  writ  of  attach- 
ment be  set  aside  and  dismissed,  and  that  said 
suit  be  dismissed. 

"But  if  the  said  exception  be  overruled,  then 
487*]  this  defendant  answers  *to  said  suit, 
and  denies  all  and  singular  the  allegations  in 
plaintiff's  petition  contained,  and  denies  spe- 
cially being  indebted  to  said  plaintiffs  as  alleged 
in  said  petition;  and  defendant  further  pleads 
that  the  bank  stock  attached  in  this  case  was 
not,  at  the  date  of  said  attachment,  the  prop- 
erty of  defendant,  or  liable  to  be  attached  for 
any  debt  by  him  owing,  and  that  the  said  stock 
was  then  the  property  of  James  Chapman,  of 
South  Carolina,  who  became  the  owner  tbere- 
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of  under  a  trust  deed  for  the  benefit  of  all  the 
creditors  of  defendant  without  distinction,  exe- 
cuted in  Charleston,  Houth  Carolina,  on  the 
28th  April,  1841,  and  that  said  stock  was  de- 
livered to  said  Chapman  before  the  issuing  of 
the  attachment  in  this  case.  Defendant  further 
shows  that  the  said  trust  deed  was  executed  in 
due  form  of  law  in  South  Carolina,  where  de- 
fendant resides,  and  that  the  same  is  effectual 
to  pass  the  said  stocks  both  in  that  State  where 
it  was  executed  and  in  this  State;  and  that  be- 
fore the  attachment  in  this  case,  the  plaintiffs 
were  notified  of  said  assignment,  and  that  the 
Oas  Bank  and  the  Carroll  ton  Bank  were  also 
notified  of  said  assignment  immediately  after 
the  execution  thereof.  Wherefore  defendant 
prays  that  plaintiffs'  demand  be  dismissed." 

On  the  18th  of  January,  1842,  the  court 
overruled  these  exceptions. 

In  March,  1842,  the  cause  came  on  for  trial, 
when  the  jury  on  the  5th  of  March  found  a 
verdict  for  the  plaintiffs,  Zacharie  &  Co.. 
against  the  defendant,  Black,  for  the  sum  of 
$8,000. 

A  motion  for  a  new  trial  was  made,  but  over- 
ruled. 

Before  stating  the  bills  of  exception  which 
were  taken  on  the  trial,  it  is  proper  to  mention 
that  the  depositions  of  three  members  of  the 
bar  of  South  Carolina  were  read  in  evidence 
to  show  what  the  law  was  in  that  State.  The 
following  is  an  extract  from  that  of  J.  L.  Pet 
tigru: 

"  That  he,  the  witness,  knows  that  the  said 
Francis  C.  Black  immediately  advised  the 
plaintiffs  in  this  cause  of  his  assignment,  and 
that,  in  consequence  thereof,  they  laid  their 
attachment,  for  he,  the  witness,  has  seen  the 
letter  of  the  said  Francis  C.  Black  to  the  said 
J.  W.  Zacharie,  and  the  answer  to  it,  and  be 
advised  the  assignee,  as  well  as  Mr.  Black,  to 
inform  all  the  creditors  immediately  of  what 
has  been  done.  But  by  the  law  and  usage  of 
South  Carolina,  no  act  of  the  eeitui  que  trutt, 
or  creditor  in  whose  favor  an  assignment  is 
made,  is  necessary  either  to  entitle  them  to  the 
benefit  of  its  provisions,  or  give  validity  to  the 
deed ;  and  that  the  assignor  and  assignee  were 
advised  by  the  witness  to  give  the  creditor  no 
tice,  because,  in  a  business  point  of  view,  it  i* 
right  and  proper  always  to  inform  a  correspond 
ent  or  creditor  of  that  which  concerns  tus  in- 
terest; and  because  by  an  act  of  Assembly  of 
this  State  (statutes  of  South  Carolina.  Vol.  VL, 
p.  385),  it  is  made  the  duty  of  an  assignee  to 
call  the  creditors  together  within  ten  days  after 
the  execution  of  the  assignment,  to  appoint 
agents  on  their  part,  equal  in  *number  [*488 
to  the  assignee,  with  equal  authority  in  the  es 
ecution  of  the  trust;  but  if  the  assignee  neg- 
lects his  duty,  the  deed  is  not  thereby  invali- 
dated, but  the  creditors  may  appoint  their 
agents,  and  take  the  whole  property  out  of  the 
hands  of  the  assignee,  and  apply  the  same  ac- 
cording to  the  provisions  of  the  deed.  , 

"  And  the  witness  says  that  he  has  practical 
in  the  courts  of  South  Carolina  for  neerM 
twenty-nine  years  as  a  solicitor  and  counaelo 
and  he  deems  himself  qualified  to  express 
opinion  on  the  law  of  South  Carolina.  Thi 
by  the  common  law,  as  known  and  adxninl 
tered  in  South  Carolina,  an  assignment  oil 
pletely  diverts  the  property  from  the  executi< 
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of  the  deed,  so  that  it  cannot  be  questioned  by 
the  assignee  himself,  and,  if  free  from  fraud, 
cannot  be  questioned  by  his  creditors  or  any- 
body else,  and  that  though  such  assignment 
be  made  abroad,  it  passes  the  property  of  the 
debtor  in  South  Carolina  from  the  instant  of 
its  execution,  and  no  subsequent  attachment 
can  disturb  the  right  of  the  assignee.  That 
this  principle  was  denied  as  Ions  ago  as  the 
year  1816.  in  the  case  of  Prime  v.  Tate*  (Tread- 
war,  770).  That  the  distinction  between  an 
assignment  of  the  party  and  one  by  operation 
of  law.  was  taken  and  recognized  in  Topham 
i.  Chapman  (1  Constitutional  Report,  288,  de- 
cided in  the  year  1817).  That  this  decision 
wh  followed  in  Brown  v.  Mini*  (1  McCord's 
Kep..  106),  though  the  point  there  was  not  con- 
sidered one  of  any  difficulty,  the  controversy 
in  that 'case  turning  on  other  questions  in- 
volved. But  the  very  question  between  an  as- 
signment of  property  in  South  Carolina,  exe- 
cuted in  New  York,  in  trust  for  creditors,  and 
an  attachment  laid  on  the  property  of  the  as- 
signor in  South  Carolina  after  the  date  of  the 
assignment,  was  raised  in  West  v.  Tapper,  in 
the  year  1820,  and  was  decided  in  favor  of 
the  assignment,  in  which  case  His  Honor, 
J*dge  Gilchrist,  of  the  United  States  Court, 
then  at  the  bar,  was  of  counsel  for  West,  the 
assignee,  vSee  1  Bailey,  198.)  That  the  question 
to  made  again  in  Green  v.  Maury,  decided 
in  the  year  1831,  and  again  decided  that  a  bona 
tie  assignment  in  trust  for  creditors  (though 
made  out  of  the  State,  and  of  the  property 
within  the  8tate)  takes  precedence  of  a  subse- 
quent attachment.  That  since  that  time  the 
point  has  not.  as  far  as  witness  knows,  been 
questioned,  although  property  to  an  immense 
amount  has  been  passed  by  such  assignments, 
tod  so  well  settled  is  the  law  on  the  subject, 
that  if  the  situation  of  these  parties  was  re- 
versed, and  the  plaintiffs,  by  a  bona  fide  as- 
signment in  Louisiana,  had  conveyed  their 
property  in  South  Carolina,  whether  consist- 
ing of  real  or  personal  estate,  or  choses  in 
action  for  the  payment  of  debts,  no  lawyer  of 
reputation  could  be  found  to  advise  a  creditor 
in  this  State  to  attempt  to  take  the  property 
by  a  subsequent  execution  or  attachment. 
That  in  the  case  of  the  assignment  of  stocks, 
though  they  can  only  be  transferred  on  the 
books  of  the  bank  itself,  yet  the  assignee 
would  be  entitled  to  call  for  a  transfer, 
and  no  creditor  by  any  attachment  subsequent 
489*]  to  *the  deed  of  assignment  could  pre- 
vent the  assignee  from  taking  the  stocks,  and 
disposing  of  them  according  to  the  trusts  of 
the  deed,  and  that  in  the  decision  of  the  ques- 
tion, it  is  perfectly  immaterial  whether  the  as- 
signee be  in  actual  possession  of  the  property 
assigned  when  such  property  is  capable  of 
manual  delivery,  or  whether  the  transfer  be 
completed  on  the  books  of  the  bank  when  the 
property  is  of  such  a  nature  as  to  require  such 
transfer,  for  in  all  cases  the  right  of  property 
is  in  the  assignee  from  the  date  of  the  deed, 
and  there  is  nothing  for  the  attachment  to  act 
upon. 

Mr.  McCradysays,  "that  he  has  read  the  dep- 
osition of  Mr.  Pettigru,  and  concurs  fully  in 
the  opinion  expressed  by  him." 

Mr.  Henry  Bailey  also  concurs,  and  adds, 
"  that  no  assent  or  other  act  on  the  part  of  the 
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assignee,  or  cettui  que  trust,  is  necessary  to  give 
validity  to  an  assignment  for  the  benefit  of 
creditors,  unless  such  assent  or  act  is  made  a 
condition  precedent  by  the  express  provisions 
of  the  deed  of  assignment,  in  which  case  the 
conventional  law  of  the  parties  supersedes  the 
general  law  of  the  land;  that  the  assignment 
takes  effect  from  its  execution,  and  although 
executed  in  a  foreign  country,  prevails  over  a 
subsequent  attachment  or  assignment  in  South 
Carolina;  that  this  principle  applies  only  to 
voluntary  assignments  by  the  debtor,  and  not 
to  assignments  by  operation  of  the  foreign 
laws  of  a  country,  such  as  the  bankrupt  law  of 
England ;  that  the  cases  cited  by  Mr.  Pettigru 
in  his  foregoing  deposition  are  of  unquestiona- 
ble authority  in  South  Carolina,  two  of  which 
were  reported  by  this  witness  when  he  held  the 
office  of  State  reported ;  that  the  same  princi- 
ples have  been  recognized  in  various  adjudi- 
cations since,  and  are  universally  regarded  by 
the  bar  of  this  State  as  settled  and  familiar 
law." 

The  following  are  the  bills  of  exceptions  to 
the  ruling  of  the  court  upon  the  trial: 

"  Be  it  known,  that  on  the  trial  of  this  case 
the  plaintiffs  offered  in  evidence  the  following 
bills  of  exchange,  to  wit: 

One  of  the  lith  February,  pro- 
tested 30th  April,  1841,  $1,500.00 

One  of  18th  February,  protested 
80th  April.  1841,  1,500.00 

One  of  24th  February,  protested 
7th  May.  1841,  2.000.00 

One  of  24th  March,  protested 
3d  June,  1841,  2,000.00 

One  of  1st  April,  protested  14th 
June,  1841,  1,088.25 

"  And  before  said  drafts  were  ordered  in 
evidence,  it  was  proved  by  the  testimony  of  a 
witness,  that  each  of  said  drafts  had  been  ne- 
gotiated by  the  plaintiffs;  that  the  two  drafts 
of  $1,500  each  were  returned  under  protest, 
and  taken  up  by  the  plaintiffs  on  the  7th  May, 
1841 ;  the  draft  of  $2,000,  protested  on  the  7th 
May,  was  returned  and  taken  up  on  the  17th 
May.  1841 ;  the  draft  for  $2,000,  protested  on 
the  8d  June,  1841,  was  returned  and  taken  up 
on  the  10th  June,  1841;  and  the  draft  for 
$1,088.25  was  returned  and  taken  up  by  the 
plaintiffs  on  the  30th  June.  1841.  And  before 
the  said  drafts  were  offered  in  evidence,  the 
said  plaintiff  also  introduced  *the  ac-  [*490 
count  sales,  marked  '  A';  the  letter  of  the  de- 
fendant on  file,  of  date  the  28th  April,  1841 ; 
and  the  deed  of  assignment  executed  in 
Charleston  on  the  28th  April,  1841.  All  of 
which,  to  wit,  the  said  bills  of  exchange,  the 
account  sales  marked  '  A',  the  said  letter,  and 
the  said  assignment,  are  prayed  to  be  taken  as 
a  part  of  the  bill  of  exceptions:  and  the  coun- 
sel for  the  defendant  thereupon  objected  to 
the  said  bills  of  exchange  as  evidence  in  this 
caset  and  denied  the  plaintiffs  the  right  to  pre- 
sent them  to  the  jury,  on  the  ground  that  by 
said  bills  of  exchange,  and  said  testimony  con- 
nected therewith,  it  fully  appeared  that  the  in- 
debtedness of  defendant  to  plaintiff,  thus  at- 
tempted to  be  proved,  arose  after  the  institu- 
tion of  this  suit,  and  said  bills  were,  conse- 
quently, no  evidence  in  this  cause;  but  the 
said  objection  was  overruled,  and  the  plaint- 
iffs were  permitted  to  present  the  said  drafts 
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and  protests  to  the  Jury  as  evidence,  and  the 
defendant's  counsel  thereupon  took  this  bill  of 
exceptions.  The  plaintiff  s  petition  and  the 
account  current  annexed  thereto  had,  before 
the  said  bills  were  offered,  been  read  to  the 
Jury  as  pleadings,  but  not  as  evidence. 

"Theo.  H.  McCalkb,  [seal.J" 

A  great  number  of  letters  were  then  given 
in  evidence,  and  made  a  part  of  the  exception. 
Some  of  them  have  been  already  quoted ;  those 
which  have  not,  were  intended  to  show  an 
agreement  between  Zacharie  &  Co.  and  Black, 
that  the  former  should  hold  the  stock  as  secu- 
rity for  advances  which  they  allege  themselves 
to  have  made  to  Black.  But  the  court,  by 
granting  the  ninth  prayer  asked  by  the  inter- 
vener, decided  this  point  against  Zacharie  & 
Co.,  whose  counsel  did  not  except  to  the  opin- 
ion of  the  court.  The  papers,  therefore,  need 
not  be  further  noticed. 

The  defendant,  Black,  and  the  intervener, 
Chapman,  offered  separate  prayers  to  the  court, 
viz.: 

"  The  defendant  prays  the  following  instruc 
tions  to  the  jury: 

"1.  That  the  drawing,  negotiation,  and  ac- 
ceptance of  bills  of  exchange  operate  a  com- 
plete transfer  of  the  funds  of  the  drawer  in  the 
hands  of  the  acceptor,  up  to  the  amount  of 
the  bills  so  drawn  and  accepted. 

'•  2.  That  after  the  negotiation  and  accept- 
ance of  such  bills,  the  drawer  ceases  to  be  a 
creditor  of  the  acceptor  for  the  amount  thereof, 
and  has  no  right  of  action  against  the  acceptor 
for  said  amount 

"  8.  That  the  plaintiff's  account  annexed  to 
this  petition,  In  which  the  proceeds  of  sugar 
and  certain  advances  are  charged  on  one  side, 
and  certain  bills  of  exchange  are  credited  on 
the  other,  is  an  admission  that  said  proceeds 

and  advances  constituted  the  final against 

which  said  bills  were  drawn. 

"4.  That  if  I  he  jury  believe,  from  the  evi- 
dence before  them,  that  such  bills  have  been 
drawn,  negotiated,  and  accepted,  the  said 
drawing,  negotiation,  and  acceptance  trans- 
401*]  f erred  to  the  payee  of  said  *bills  so 
much  of  the  said  fund  against  which  they 
were  drawn  as  is  represented  by  said  bills. 

"  5  That  if  the  jury  believe,  from  the  evi- 
dence before  them,  that  at  the  date  of  the  in- 
stitution of  this  suit  the  plaintiffs  had  drawn 
and  negotiated  such  bills,  and  were  not  then 
the  holders  thereof,  then  the  jury  must  reject 
from  the  plaintiffs'  demand  the  amount  of  said 
bills,  although  it  should  have  been  proved  that 
subsequently  to  the  Institution  of  this  suit,  to 
wit,  upon  the  return  of  said  bills  under  protest, 
the  plaintiffs  took  up  the  same,  and  became  the 
owners  thereof. 

"  6.  That  a  suit  upon  an  account,  the  items 
of  which  consist  of  the  amounts  of  certain  bills 
of  exchange,  and  that  a  suit  upon  such  bills, 
cannot  be  maintained, unless  the  plaintiff  in  the 
suit  is  the  holder  of  the  bill  at  the  date  of  the 
institution  of  his  suit.' 

The  intervenor  prnys  the  following  instruc- 
tions: 

"1.  That  a  bonafide  assignment  of  property  by 
a  debtor  for  the  equal  benefit  of  all  bis  creditors 
is  not  unlawful,  but  is  highly  favored  by  the 
law. 

"2.  That  the  law  presumes  an  assent  of  cred- 
6»» 


Hon  to  such  an  assignment, unless  their  dissent 
is  proved,  and  that  the  creditors  who  assent 
acquire,  from  the  date  of  the  assignment,  an 
interest  in  the  property  which  cannot \be  destroy- 
ed by  a  subsequent  attachment  of  any  single 
creditor. 

"3.  That  from  the  date  of  the  assignment 
the  title  of  the  assignor  is  devested,  and  the 
property  assigned  and  delivered  is  not  liable  to 
attachment  for  his  debts,  and  that  bank  stocks 
are  incorporeal  rights,  the  deriving  of  which 
passes  by  the  delivery  of  the  title  or  act  of 
transfer. 

'  '4.  That  if  the  certificates  of  the  stocks  are  not 
in  the  possession  of  the  owner,  but  in  the  pre 
session  of  other  persons,  to  whom  he  has  pledged 
them,  said  owner  may  make  a  valid  trans- 
fer, and  an  effectual  and  complete  delivery  of 
such  stock,  by  delivering  to  the  vendee  or  as- 
signee a  written  title  to  the  same,  and  that  such 
title  passes  all  the  interest  of  the  assignor. 

"  S.  That  the  provisions  in  the  charters  of  the 
Carroll!  on  and  Gas  banks,  to  the  purport  that 
the  transfer  of  stocks  in  those  banks  shall  not 
be  effectual  or  valid,  until  entered  upon  the 
book  of  the  banks.are  introduced  solely  for  the 
protection  of  the  interest  of  said  corporations, 
and  for  purposes  connected  with  the  elections 
thereof;  but  that  said  provisions  do  not  in  any 
wise  alter  or  affect  the  general  laws  touching 
the  delivery  of  incorporeal  rights  or  stocks  in 
said  banks. 

"0.  That  a  sale  or  assignment  of  stocks  in 
said  banks,  and  the  delivering  of  the  title  to 
the  same,  makes  the  assignee  or  vendee  the 
owner  of  the  same,  although  the  transfer  should 
not  have  been  entered  upon  the  books  of  the 
bank,  subject  only  to  such  rights  or  equities  as 
said  banks  themselves  may  have  or  possess  upon 
said  'stocks,  and  that  the  vendee  or  as-  [*492 
signee  may  force  the  bank  to  enter  such  trans- 
fer upon  their  books. 

"  7.  That  if  the  jury  believe,  from  the  evi- 
dence before  them,  and  especially  from  the  act 
of  assignment,  and  the  depositions  of  witnesses 
taken  in  Charleston,  South  Carolina,  on  file 
and  offered  in  evidence,  that  on  the  28th  day  of 
April,  1841, the  defendant,  being  domiciliated  in 
the  State  of  South  Carolina, and  being  indebted 
to  sundry  persons  in  the  amount  stated  in  said 
depositions, and  being  the  owner  of  the  six  hun- 
dred and  eixty  shares  of  the  stock  of  the  Carroll- 
ton  Bank,  and  five  hundred  shares  of  the  stock 
of  the  Gas  Bank,  executed  and  delivered  to  the 
intervenor  a  deed  of  assignment  of  said  stocks 
bona  JUU.iuad  for  the  benefit  of  all  his  creditors; 
that  said  stock  was,  after  said  date, attached  by 
the  plaintiffs;  that  no  creditor  is  shown  to  have 
objected  to  said  transfer,  except  the  plaintiffs: 
that  other  creditors  are  proved  to  have  except- 
ed; that  the  certificates  of  said  stock  were  not, 
on  the  date  aforesaid,  in  possession  of  said  de- 
fendant, by  reason  of  his  having  pledged  them 
respectively  to  the  Bank  of  South  Carolina  and 
the  Carrollton  Bank;  that  then  the  delivery  of 
said  deed  of  assignment  constituted  a  complete 
and  legal  delivery  of  said  stocks  to  the  inter- 
venor for  the  benefit  aforesaid;  and  the  Jury 
must  find  for  the  said  intervenor. 

"  8.  That  if  the  jury  believe,  from  the  evi- 
dence, and  especially  from  the  letter  of  the 
plaintiffs  of  date  the  5th  May,  1841, on  file.that 
the  plaintiff  had  been  notified  of  the  assignment 
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made  as  aforesaid,  and  thereupon  and  after- 
wards levied  an  attachment,  then  that  such  at- 
tachment was  invalid,  and  cannot  be  sustained. 

"9.  That  the  letters  of  F.  C.  Black,  dated  at 
-Charleston,  South  Carolina,  on  the  11th  Janu- 
ary, 1837.  and  at  Macon,  Georgia,  on  the  13th 
May,  1837,  on  file  aud  in  evidence,  do  not  in 
law  amount  to  a  contract,  agreement,  or  under- 
standing that  the  stock  of  the  Carrolltou  Bank 
should  De  held  by  plaintiffs  as  a  security  or 
pledge  for  the  debt  claimed  by  the  plaintiffs  in 
this  suit,  and  that  no  such  agreement  between 
the  defendant  and  plaintiff  (if  the  jury  believe 
that  any  such  agreement  existed)  can  avail  in 
law  against  the  intervenor  in  this  case,  represent- 
ing the  other  creditors,  unless  the  jury  find 
from  the  evidence  that  such  agreement  was 
made  in  the  form  of  a  pledge,  as  prescribed  in 
art.  3125  of  the  Civil  Code  of  Louisiana. 

And  afterwards,  to  wit,  on  the  5th  March, 
1842,  the  following  bill  of  exceptions  was 
filed: 

"Be  it  known,  that  on  the  trial  of  this  case, 
and  after  the  argument,  the  counsel  of  defend- 
ant and  the  intervenor  prayed  the  instructions 
of  the  court  to  the  jury,  to  the  purport  of  the 
written  request  on  file,  numbered  from  1  to  6 
for  the  defendant,  and  from  number  1  to 
4  for  the  intervenor;  and  the  court  having 
granted  and  given  to  the  jury  all  the  instructions 
prayed  for,  except  those  designated  as  Nos.  3. 
4,  5,  6,  and  7,  prayed  by  the  intervenor;  and 
493*]  the  court  refused  *to  give  the  said 
charges  as  demanded,  but  gave  them  with  the 
qualification,  as  to  all  said  instructions, that  the 
delivery  of  the  stock  was  not  complete,  and  did 
not  pass  to  the  assignee,  unless  the  transfer  was 
entered  upon  the  books  of  the  bank;  and  that 
the  laws  of  Louisiana  alone,  and  not  the  laws 
of  South  Carolina,  or  the  general  commercial 
law  of  the  United  States,  were  to  be  regarded 
ia  the  decision  of  this  suit;  to  which  qualifica- 
tion the  counsel  of  the  iutervenor  takes  this  bill 
of  exceptions,  and  prays  that  said  instructions, 
as  prayed  for,  be  taken  as  a  part  thereof." 

On  the  24th  of  March,  1842,  Black  prayed 
that  a  writ  of  error  be  allowed ;  and  tendered 
a  bond,  with  James  H.  Leverich  &  Co.,  as  se- 
curities, in  the  penal  sum  of  $500,  with  a  con- 
dition that  he  should  prosecute  his  writ  of  error 
to  effect,  and  answer  all  costs.  Whereupon  the 
judge  issued  the  following  order: 

"Be  it  so,  on  the  petitioner's  giving  bond, 
with  J.  H.  Leverich  &  C».  as  security,  as  the 
law  directs, in  the  sum  of  five  hundred  dollars." 

Chapman  also  prayed  for  a  writ  of  error,  "and 
that  the  said  writ  operate  supersedeas  of  any 
further  proceedings  of  J.  W.  Zacharie  &  Co. 
against  the  bank  stock  attached  in  said  cause, 
sad  claimed  by  your  petitioner  as  plaintiff  in 
add  Intervention,  until  the  final  decision  of  the 
said  cause  in  the  Supreme  Court  of  the  United 
States."  Whereupon  the  judge  issued  the  fol- 
lowing order: 

"A  writ  of  error  is  allowed  as  a  supersedeas, 
4M  petitioner's  giving  bond,  conditioned  ac- 
<flBOng  to  law,  with  J.  H.  Leverich  &  Co.  on 
tssjume,  of  five  hundred  dollars. 

tttgwd)    Theo.  H.  McCaleb,  U.  S.  Judge. 

"Siireh,  asth,  1842." 

JMthe  next  day,  viz.,  the  29th  of  March, the 
Ikwraug  order  was  passed : 

■gft  motion  of  George  Slrawbridge,  Esq., 

»f*]rj-M»  a. 


for  plaintiffs,ordered,thatso  much  of  the  order 
of  this  court  as  grants  a  supersedeas  to  the  inter- 
venor. Chapman,  on  his  giving  bond  in  the 
sum  of  five  hundred  dollars,  bo  annulled;  the 
court  being  of  opinion  that  the  stocks  attached 
are  not  sufficient  security  for  said  writ  of  super- 
sedeas." 

The  court  afterwards  re-opened  this  matter, 
upon  motion  of  Chapman's  counsel,  but,  after 
hearing  an  argument,  declined  to  change  the 
last  quoted  order,  and  refused  to  restore  the 
supersedeas,  upon  the  ground  that  the  "  bond 
was  considered  as  insufficient." 

Mr.  Wilde  for  plaintiffs  in  error. 

Mr.  Coxe  for  defendants  in  error. 

But  before  the  case  was  reached  in  order, 

Mr.  WUde,on  behalf  of  the  plaintiffs  in  error, 
moved  that  this  court  *do  issue  a  writ  [*494 
of  supersedeas  upon  the  judgment,  upon  two 
grounds : 

1.  Because,  within  the  time  allowed  by  law, 
the  writ  of  error  had  been  prayed  for,  cita- 
tion issued,  and  bond  given,  with  adequate  se- 
curity. 

2.  Because,  before  the  sale  of  the  stocks  by 
the  marshal,  Black  applied  for  the  benefit  of  the 
Bankrupt  Act,  to  the  District  Court  of  South 
Carolina. 

In  support  of  this  motion,  Mr.  Wilde  said: 

That  the  court  erred  in  refusing  a  supersedeas, 
we  regard  it  as  settled  by  Stockton  &  Moore  v. 
Bishop  (2  Howard,  74). 

Nor  is  it  a  matter  of  indifference  that  the  exe- 
cution should  be  superseded.  It  may  be  that 
the  stocks  have  been  sold  at  a  most  unfavor- 
able period,  and  bought  in  by  the  plaintiffs  in 
attachment  themselves.  It  may  be  that  they 
would  now  satisfy  the  attaching  creditor's  de- 
mand, and  leave  a  large  surplus.  Such  consid- 
erations can  weigh  nothing  with  this  court.  It 
is  quite  enough  that  we  were  entitled  to  a  super- 
sedeas, and  the  court  below  refused  it. 

Tour  honors  will  remark  the  stocks  were  in 
the  custody  of  the  law. 

The  fund,  therefore,  was  secure.  It  was  com- 
petent for  the  court  to  order  a  sale  of  the  prop- 
erty.on  proof  that  it  was  perishable,  or  deterior- 
ating in  value. 

Against  the  intervenor  no  judgment  could  be 
given,  except  for  costs;  and  a  bond  for  $500, 
with  unquestioned  and  unquestionable  surety, 
was  undoubtedly  sufficient. 

That  the  intervenor  is  a  plaintiff  (see  2  Dor- 
ret,  676):  the  proposition  asserted  in  argument, 
and  not  denied  in  this  court,  in  Livingston  v. 
iyOrgenois  (7  Cranch,  581). 

Our  Supreme  Court  have  determined  that 
plaintiffs  are  bound  to  give  security  only  for 
costs,  to  entitle  them  to  a  suspensive  appeal. 
(Heath  4k  Co.  v.  Vaughtetal.,  Dougherty  &  Co., 
interveners  (16  L.  R.,  520,  1). 

Even  if  the  execution  has  been  levied  and 
the  stocks  sold,  the  party  is  still  entitled  to  res- 
titution. (Tidd's  Prac.,  1033.  1186,  1187;  2 
Salk.,  588;  2  Bac.  Abr.,  232;  Cro.  Jac,  246, 
698.) 

Upon  this  preliminary  point,  Mr.  Justice 
Story  delivered  the  opinion  of  the  court: 

This  is  a  case  coming  by  writ  of  error  to  this 
court,  from  the  Circuit  Court  of  the  Eastern 
District  of  Louisiana.  The  case  has  not  as  yet 
been  heard  upon  the  merits,  but  a  motion  has 
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been  made  in  behalf  of  the  plaintiffs  in  error 
(the  original  defendant  and  the  intervenor),  for 
a  writ  of  supersedeas  to  the  execution  issued 
upon  the  judgment  against  Black,  upon  two 
grounds;  first,   that  the  execution  issued  im- 

J>rovidently,  because,  within  the  ten  days  al- 
owed  by  law,  the  writ  of  error  had  been  pray- 
ed for,  citation  issued,  and  bond  given,  with 
adequate  security;  second,  that  after  the  execu- 
405*1  tion  issued,  *and  certain  stocks  had 
been  seized  thereon,  and  before  the  sale  thereof 
by  the  marshal,  Black  (who  is  a  citizen  of  South 
Carolina)  applied  for  the  benefit  of  the  Bank- 
rupt Act  of  the  District  Court  of  South  Caro- 
lina District,  and  was  afterwards  declared  a 
bankrupt,  and  an  assignee  appointed ;  and  that, 
in  the  intermediate  period,  the  marshal  sold  the 
stocks. 

Upon  examining  the  record,  we  find  that,  al- 
though the  writ  of  error  had  been  allowed  by 
the  Circuit  Court,  and  a  citation  issued,  and 
bond  given  for  prosecution  of  the  writ  of  error 
and  payment  of  costs,  and  a  supersedeas  had 
afterwards  been  awarded  to  stay  execution,  yet 
that  the  court  upon  the  succeeding  day  revoked 
that  order,  upon  the  ground  that  the  stocks  at- 
tached were  not  a  sufficient  security  for  the 
said  writ  of  supersedeas,  and  that  the  bond  was 
insufficient;  so  that  the  case  does  not  fall  within 
the  predicament  provided  for  in  the  22d  and 
28d  sections  of  the  Judiciary  Act  of  1789,  chap. 
20,  which  entitles  the  party  to  a  supersedeas  and 
stay  of  execution,  since  that  can  only  be  where, 
within  the  ten  days  allowed  by  law,  a  sufficient 
bond  is  given  to  prosecute  the  writ  of  error  to 
effect,  and  also  to  answer  all  damages  and  costs. 
The  judges  of  the  Circuit  Court  were  the  sole 
and  exclusive  judges  what  security  should  be- 
taken for  that  purpose ;  and  they  have  decided 
that  the  security  offered  was  insufficient. 

In  respect  to  the  other  ground,  that  of  the 
bankruptcy  of  Black,  that  of  itself  constitutes 
no  ground  why  this  court  should  interfere  to 
stay  proceedings  on  the  execution,  or  to  award 
a  supersedeas.  It  is  a  matter,  if  at  all  cogniz- 
able, properly  cognizable  in  the  Circuit  Court, 
upon  an  application  and  petition,  by  the  as- 
signee, to  that  court,  upon  a  case  showing  an 
equitable  title  to  relief;  or  for  an  application  to 
the  proper  District  Court,  sitting  in  bankruptcy 
for  that  purpose.  It  is  in  no  respect  a  matter 
within  the  appellate  jurisdiction  of  this  court, 
upon  the  present  writ  of  error. 

The  motion  is  therefore  overruled. 

This  preliminary  motion  having  been  disposed 
of,  the  cauBe  came  on,  soon  afterwards,  for  ar- 
gument upon  its  main  points. 

Mr.  Wilde,  for  Black  and  Chapman,  the 
plaintiffs  in  error,  said : 

Two  questions  are  presented  by  this  record. 

1st.  Had  the  attaching  creditor  a  legal  cause 
of  action  at  the  commencement  of  his  suit? 

2d.  Had  there  been  a  sufficient  tradition  or 
delivery  of  the  effects  assigned,  to  devest  the 
assignor  of  all  interest  therein  before  attach- 
ment levied? 

The  last,  being  decisive  of  the  rights  of  the 
parties  and  merits  of  the  case,  will  be  first  con- 
sidered. 

From  the  statement  of  the  plaintiffs  in  error, 
the  court  will  perceive  that  this  is  a  controversy 
between  an  assignee  under  an  assignment  made 
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•for  the  equal  benefit  of  all  the  credit-  [*49» 
ore,  and  an  attaching  creditor  who  seeks  to  ob- 
tain priority  of  payment  by  legal  diligence. 

The  assignment  was  made  in  South  Carolina. 
The  assignor  and  assignee  are  resident  citizens 
of  that  State.  The  subject  of  assignment  U  an 
interest  in  the  stocks  of  certain  banks  incorpo- 
rated by  the  State  of  Louisiana.  The  attaching 
creditor  is  a  domiciled  merchant  of  New  Or- 
leans, where  the  attachment  issued.  He  had 
express  notice  of  the  assignment  before  issuing 
bis  attachment.  Indeed,  he  issued  it  in  con- 
sequence of  receiving  that  notice.  The  assign- 
ment was  made  on  the  28th  of  April.  1841.  The 
attachment  levied  on  the  4th  of  May. 

The  evidence  of  Pettigru.  and  the  letters  of 
F.  C.  Black,  and  Zachnrie  &  Co.,  show  the 
notice. 

At  the  date  of  the  assignment,  the  scrip  or 
certificates  of  property  in  the  stocks  referred 
to  were  in  the  hands  of  third  persons,  to  whom 
they  had  been  pledged.  Their  delivery  to  the 
assignee  was  therefore  impossible.  Before  the 
attachment,  application  was  made  by  the 
pledgee  to  obtain  a  transfer.  It  was  refused,  on 
the  ground  of  some  informality  in  the  power  of 
attorney,  though  the  cashier  of  the  Qas  Light 
and  Banking  Company,  so  refusing,  admits  it 
might  have  satisfied  persons  less  rigid  than  him- 
self, and  before  a  transfer  could  be  effected,  the 
attachment  was  levied. 

It  is  obvious,  at  the  first  glance,  that  in  any 
other  State  than  Louisiana  the  question  thus 
presented  would  not  bear  a  moment's  argument. 
Personal  property,  having  no  locality,  but  ad- 
hering to  the  person  of  the  owner,  passes  ac- 
cording to  the  law  of  his  domicile;  and  when  it 
is  shown  that  the  assignment  by  the  law  of 
South  Carolina  would  transfer  the  interest  of 
Black  in  the  stocks  assigned,  simply  by  the  ex- 
ecution and  delivery  of  the  deed,  all  doubt  is 
at  an  end.  See  the  evidence  of  Pettigru,  Mc- 
Crady,  and  Bailev,  as  to  the  effect  of  this  as- 
signment, according  to  the  laws  of  Carolina. 

Even  assignments  preferring  some  creditors 
to  others  have  been  repeatedlv  held  good. 
(Brooks  v.  Marbury,  11  Wheat.," 78.  98:  Ton- 
kins v.  Wheeler,  16  Peters,  106,  and  the  cases 
there  cited.)  Such  prefeuences  are  not  fraudu- 
lent unless  under  a  bankrupt  law.  (Canard  v. 
NicoU,  4  Peters,  297.) 

With  respect  to  the  general  principle  the  au- 
thorities are  superabundant.  (Story  a  Conflict 
of  Laws.  812,  815,  817.  880.  332;  Angel  on  As- 
signments, 57;  Milne  v.  Moreton,  6  Binnev,  381: 
Hunter  v.  Potts,  4  T.  R.  192;  Lexei*  v.  WaUu. 
7  Jones,  223;  Sill  v.  WorsuHck,  1  H.  Black., 
691;  West  v.  Tupper,  1  Bailey,  198;  Greene  v. 
Montey.  2  Bailey,  168;  Bobinton  v.  Rapdj/e.  2 
Stewart,  86:  Holmes  v.  Bemsen,  4  Johns.  Cb. 
R,  460;  Means  v.  Hapgood,  19  Pick.,  105: 
Meeker  et  al.  v.  WOson,  1  (Jail.  C.  C.  R,  41».V 

His  honor,  the  district  judge,  seeins,  indeed, 
to  admit  the  general  law  as  we  state  it,  by  ray- 
ing in  his  charge  that  "  the  laws  of  Louisiana 
alone,  and  not  the  law  of  South  Carolina,  or 
the  general  commercial  *law  of  the  [*497 
United  States,  were  to  be  regarded  in  the  decis- 
ion of  this  suit;  and  that,  according  to  the  lav 
of  Louisiana,  the  delivery  of  the  stocks  was  not 
complete,  unless  the  transfer  was  entered  on  tue 
books  of  the  bank." 

The  rule  thus  broadly  laid  down  we  humbly 
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contend  is  erroneous,  and  we  shall  attempt  to 
show 

First,  that  the  law  of  South  Carolina,  where 
the  contract  was  made,  is  to  be  regarded.  Next, 
that  the  delivery  of  the  effects  assigned  was 
complete,  even  according  to  the  law  of  Louisi- 
ana. 

That  the  lex  loci  contractu*  is  adopted  as  the 
rale  of  decision  by  the  courts  of  most  civilized 
nations  is  incontrovertible.  (Story's  Conflict  of 
Laws;  Bank  U.  8.  v.  DonaUy,  8  Peters,  87S.) 
The  charge  of  his  honor,  the  district  judge, 
however,  evidently  proceeds  upon  the  assump- 
tion either  that  it  is  not  the  rule  of  the  courts  of 
Louisiana,  or  at  least  is  so  only  under  such  re- 
strictions and  qualifications  as  render  it  inap- 
plicable to  a  case  like  the  present. 

At  a  very  early  period  in  the  history  of  those 
courts,  we  find  them  laying  down  the  law  thus: 
"  The  nature,  validity,  and  effects  of  this  con- 
tract,must  be  inquired  into  according  to  the 
laws  of  the  country  in  which  it  was  celebrated, 
eren  when  the  delivery  of  the  thing  or  the  fact 
•tipulatcd  for.  is  to  take  place  abroad."  (Lynch 
i.  PosOtthwaite,  7  Mart.,  69,  citing  1  Qallison, 
375.) 

Ten  years  later,  the  Supreme  Court,  after 
carefully  reconsidering  their  opinion,  reaffirm 
it.  in  a  decision  justly  characterized  as  most 
learned  and  masterly.  ' '  Upon  the  whole. "  say 
they.  "  wc  must  conclude,  as  we  did  in  Morru 
t.  tka.  and  VitUtl  v.  Thompson,  that  contracts 
are  governed  by  the  law  of  the  country  in  which 
they  were  made  in  everything  which  relates  to 
the  mode  of  construing  them,  the  meaning  to 
he  attached  to  the  expressions  by  which  the 
parties  bound  themselves,  and  the  nature  and 
validity  of  the  engagement."  (Depau  v.  Hum- 
phrey*. 8  New  Series,  1.)  And  accordingly 
they  determine  "  that  in  a  note  executed  here, 
on  a  loan  of  money  made  here,  the  creditor 
may  stipulate  for  the  legal  rate  of  conventional 
interest  authorized  by  our  law,  although  such 
a  rate  be  disallowed  in  the  place  at  which  pay- 
ment is  to  be  made."  (Ibid.;  vide  Morri*  v. 
Eta,  11  Mart.,  780;  Shiff  v.  Louisiana  State 
Insurance  Co..  6  N.  S.,  629;  Bream  v.  Richard- 
*m.  1  N.  S.,  202;  Orry  v.  Winter,  4  N.  8..  277.) 

In  Thatcher  v.  Waldm(G  N.  S..  495;8Cond. 
R,  633),  the  court  held  that  a  verbal  power  of 
attorney,  if  given  in  a  State  where  slaves  pass 
by  parol,  is  legal  proof  of  the  authority  under 
which  a  written  sale  was  made  in  this  State. 
In  delivering  this  decision,  they  employed  the 
strongest  language: 

"There  is  no  difference,"  say  they,  "be- 
tween the  right  of  a  stranger  to  have  the  aid 
of  the  laws  of  the  country  where  his  debtor  re- 
sides, to  compel  him  to  do  justice  in  relation  to 
•  contract  made  under  another  government,  and 
that  of  one  citizen  of  a  State  to  enforce 
498*]  *bis  claim  against  another.  This  prin- 
ciple, which  is  founded  on  the  comity  of  na- 
tions, and  makes  a  part  of  international  law, 
would  be  a  mere  illusion,  if  other  evidence  was 
required  for  the  validity  of  the  agreement,  than  i 
that  of  the  laws  of  the  country  where  it  was 
made." 

The  same  doctrine  has  since  been  repeatedly 
affirmed,  liable  only  to  the  limitations  given  to 
n  in  the  case  of  &tal  v.  Nit  C-cditort  (5  N.  S. 
•569),  which  will  be  considered  hereafter,  ( Vide 
K>a  v.  Oden  et  ol.,  8  N.  S.,  214;  Chartre*  v. 
HowajtD  8. 


Cairnetetal.,  4N.8..1;  Betty.  Jamcs.'Jt  N. 
8.,  74;  King  v.  Herman'*  Heirs,  0  L.  R.^  616; 
Andrew*  v.  Hi*  Creditors,  11  L.  R.,  476;  Ohio 
Insurance  Co.  v.  Edmondson  et  al.,  5  L.  R., 
299.) 

It  will  scarcely  be  denied,  indeed,  that  the 
lex  loci  contractu*  is  adopted  by  the  courts  of 
Louisiana  as  their  rule  of  decision,  although  it 
may  be  contended  that  this  adoption  is  subject 
to  such  restrictions  and  qualifications  as  de- 
prive the  intervenor  of  all  benefit  from  it,  in  a 
case  like  the  present. 

These  restrictions  are  supposed  to  have  been 
defined  and  established  in  a  number  of  cases, 
some  of  them  turning  on  the  question  of  deliv- 
ery. 

[Mr.  Wilde  then  examined  with  great  mi- 
nuteness the  Louisiana  decisions.] 

In  considering  this  branch  of  our  subject,  it 
will  be  remarked  by  the  court  that  we  have 
thus  far  confined  our  citations  to  the  decisions 
of  Louisiana  only. 

We  have  studiously  abstained  from  all  others, 
because,  as  we  alleged  in  the  outset,  except  its 
to  Louisiana,  this  cannot  be  considered  an  open 
question;  and  the  court  are  so  well  aware  of 
the  English  and  American  authorities  on  the 
subject  that  it  would  be  a  waste  of  time  to  quote 
them. 

Nothing  but  the  deference  which  this  court 
habitually  and  uniformly  exhibits  for  the  ad- 
judications of  the  local  tribunals,  in  its  anxiety 
to  administer  justice  between  citizens  of 
different  States,  precisely  as  it  is  administer- 
ed between  citizens  of  the  same  State,  could 
have  Induced  us  to  restrain  our  argument  with- 
in such  narrow  boundaries. 

We  think  it  is  apparent,  from  the  local  de- 
cisions, that  we  are  protected  by  the  private  law 
of  nations,  even  as  adopted  in  its  most  limited 
sense  by  the  courts  of  Louisiana. 

But  if  we  are  not,  surely  there  never  was  a 
more  fit  and  proper  occasion,  nay,  never  a  more 
palpable  and  pressing  necessity,  for  this  court 
to  assert  its  own  unquestionable  right  of  judg- 
ment, in  opposition,  if  it  must  be  so,  to  tlie 
State  tribunals. 

The  question  is  one  of  international  law ;  of 
the  greatest  practical  consequence  to  us,  as  part 
of  the  family  of  nations,  and  of  infinitely  more 
importance,  considering  our  country  as  a  con- 
federacy of  States.  It  is  one  regarding  the  ap- 
plication of  the  lex  loci  contractus,  on  which 
•all  Europe  and  America  have  spoken  [*49f> 
with  one  common  voice;  and  Louisiana,  if  in- 
deed her  decisions  are  adverse,  is  the'  only  re- 
cusant. 

How  far  those  decisions,  supposing  them  to 
trench  upon  received  principles,  are  satisfacto- 
ry to  the  common  sense  and  justice  of  man- 
kind, may  be  readily  ascertained  by  a  cursory 
reference  to  the  treatises  of  learned  and  accom- 
plished jurists. 

The  only  respectable  authority  opposed  to 
the  doctrines  we  have  advocated,  is  the  case  of 
Ingraham  v.  Geyer  (18  Mass.  R„  146,  148), 
much  relied  on  by  our  adversaries  in  the  court 
below. 

That  case,  however,  was  never  generally  sat- 
isfactory to  the  profession,  hits  often  been  ques- 
tioned, and  was  finally  overruled  by  the  recent 
case  of  Means  v.  Hapgood  (19  Pickering,  105). 
In  the  latter  case  it  was  decided,  that  where  a 
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citizen  of  Maine  executed  an  assignment  in  that 
State,  to  certain  of  bis  creditors,  of  a  debt  due 
to  him  from  a  citizen  of  that  Commonwealth, 
and  the  creditors  having  claims  to  an  amount  ex- 
ceeding such  debt,  became  parties  to  the  as* 
signment,  it  was  held  that  the  assignment  was 
valid  against  the  attachment  of  the  debt  here, 
by  a  citizen  of  Massachusetts,  notwithstanding 
the  courts  of  Maine  had  decided  that  a  similar 
assignment  made  in  this  Commonwealth  was 
invalid  against  a  subsequent  attachment  of  the 
assigned  property  in  Maine,  by  a  citizen  of  that 
State. 

It  may  be  that  we  deceive  ourselves  as  to 
Ihe  force  of  these  arguments.  It  may  be  that 
they  are  unsound. 

We  turn  then  to  the  second  point,  and  shall 
endeavor  to  maintain  that,  even  according  to 
the  municipal  law  of  Louisiana,  there  had  been 
a  sufficient  tradition  or  delivery  of  the  stocks 
assigned,  to  devest  the  assignor  of  all  interest 
therein,  before  the  attachment  of  Zacharie  & 
Co.  was  levied. 

It  is  cheerfully  admitted,  at  the  outset,  that, 
in  relation  to  movables,  things  personal  and 
tangible,  the  maxim  traditionibus  non  pactis  has 
been  adopted  by  the  courts  of  Louisiana,  and 
adhered  to  in  a*  variety  of  cases  in  its  full  ex- 
tent and  rigor.  (Durnfordv.  Syndic*  of  Brooks. 
S  Mart.,  282;  Jf orris  v.  Mumford,  4  Mart.,  20; 
Ramsey  v.  Stevenson,  5  Mart.,  23;  Louisiana 
Code,  art.  1917.) 

If  the  property  assigned  and  attached  in  this 
case  had  been  goods  and  chattels,  movables, 
capable  of  actual  manual  possession  and  deliv- 
ery, assuredly  we  should  not  venture  to  argue 
that,  according  to  the  municipal  law  of  Louisi- 
ana, tradition  was  not  necessary.  That  point 
has  been  settled  by  too  long  a  series  of  judicial 
decisions  to  be  now  contested.  But  the  effects 
conveyed  by  this  assignment  are  altogether  of 
a  different  nature.  They  are  mere  incorpore- 
al rights,  invisible,  intangible,  unsubstantial, 
and  incapable,  from  their  very  nature,  of  any 
other  than  a  symbolical  delivery. 

This  distinction  is  recognized  by  several  ar- 
ticles of  the  Louisiana  Code.    Thus: 

Art.  162.  Incorporeal  things,  consisting  only 
•500*]  in  a  right,  are  not  #of  themselves  strictly 
susceptible  of  the  quality  of  movables  or  im- 
movables: nevertheless,  they  are  placed  in  one 
or  other  of  these  classes,  according  to  the  object 
to  which  they  relate,  and  the  rules  hereinbefore 
established. 

Art.  8395.  Possession  applies  properly  only 
to  corporeal  things,  movable  or  immovable. 
The  possesion  of  incorporeal  rights,  such  as 
servitudes  and  other  rights  of  that  nature,  is 
only  quasi  possession,  and  is  exercised  by  the 
species  of  possession  of  which  these  rights  are 
susceptible. 

Art.  2612.  In  the  transfer  of  debts,  rights, 
or  claims,  to  a  third  person,  the  delivery  takes 
place  between  the  transfer  and  the  transferee 
by  the  giving  of  the  title. 

Art.  2618.  The  transferee  is  onlv  possessed 
as  it  regards  third  persons  after  notice  has  been 
given  to  the  debtor  of  the  transfer  having  taken 
place. 

Art.  2457.  The  tradition  of  incorporeal  rights* 
is  to  be  made  by  the  delivery  of  the  titles,  and 
of  the  act  of  transfer,  or  by  the  use  made  by 
the  purchaser  with  the  consent  of  the  seller. 
«»8 


Art.  466  expressly  classes  bank  shares  u 
movables.  They  are,  therefore,  incorporeal 
things,  movable.    ( Vide,  also,  art.  467.) 

We  contend,  then,  that  these  articles  of  the 
code  allow  the  symbolical  delivery  of  incorpo- 
real rights,  giving  to  it  the  same  validity  that 
attaches  to  the  actual  manual  tradition  of  things 
tangible.  Indeed,  if  this  were  not  so.  it  would 
seem  to  follow,  that  incorporeal  rights  were  in- 
susceptible of  any  delivery  at  all. 

In  the  execution  of  our  task,  it  win  be  req- 
uisite to  consider  a  number  of  judicial  decis- 
ions, touching  the  subject  of  tradition,  and,  by 
a  brief  but  critical  examination  of  each,  we 
hope  to  show  that,  in  relation  to  incorporeal 
rights,  nothing  more  has  been  required  to  vest 
them  in  the  assignee  than  what  the  assignee  in 
the  present  case  has  fully  performed. 

The  earliest  case  decided  is  that  of  Durnford 
v.  Brooks's  Syndics  (3  Mart,  222,  269: 1  Cond. 
R..  112.) 

[Mr.  Wilde  then  examined  the  Louisiana 
cases  upon  this  point.] 

The  argument  has  hitherto  been  conducted 
according  to  the  assumption  of  the  district 
judge,  that  this  is  to  be  regarded  as  an  assign- 
ment of  stocks.  But  such  assumption  is  surely 
mistaken.  The  stocks  themselves  had  in  both 
instances  been  already  assigned  as  security  for 
other  debts,  and  the  certificates  at  the  time 
were  actually  in  possession  of  the  pledgee*. 
The  Carollton  script  was  in  pledge  to  that  bank, 
as  security  for  what  is  technically  termed  a 
stock  note,  and  the  Gas  Light  Company's  script 
was  in  pledge  to  the  Bank  of  South  Carolina. 
In  both  instances,  therefore,  nothing  remained 
to  be  assigned,  nothing  was  subject  to  assign- 
ment, but  an  equitable  right  in  an  incorporeal 
thing — a  right  to  redeem  the  thing  by  paying 
the  sum  due  on  it — an  equity  of  redemption  in 
the  stock,  not  the  stock  itself.  This  view  of  the 
subject  makes  it  clear  to  us  *that  the  [  *50 1 
district  judge  erred,  and  his  error  consisted  in 
applying  to  a  mere  equity,  a  law  regulating 
nothing  but  the  actual  transfer  of  the  incorpo- 
real thing. 

If  we  are  correct  in  holding  that  the  only 
interest  assigned,  or  susceptible  of  assignment, 
was  an  equitable  right  in  an  incorporeal  thing 
— a  right  to  redeem  the  stock  by  paying  the 
sum  for  which  it  was  pledged — it  follows  as  a 
necessary  consequence,  that  the  subject  matter 
of  this  assignment  no  longer  belongs  to  the 
category  of  public  stocks,  transferable  only  in 
a  peculiar  mode,  but  falls  into  the  general  class 
of  debts  and  credits  which  the  common  lav 
terms  choses  in  action,  or  more  properly,  as  we 
contend,  into  that  of  incorporeal  righto,  which 
pass  by  the  delivery  of  the  titles,  and  of  the 
act  of  transfer.  ( Vide  art.  2457,  2612,  and  2618, 
ante.)  With  respect  to  the  former,  we  have 
seen  that  no  tradition  or  delivery  is  possible: 
none  is  required.  Notice  to  the  debtor  stand* 
in  the  place  of  delivery.  The  debt  is  liable  to 
be  attached  so  long  as  the  debtor  has  not  had 
notice  of  its  assignments.  After  such  notice. 
it  is  no  longer  subject  to  attachment.  (Qrag 
v.  Trafton.  12  Mart.,  702;  Armor  v.  Cockbvr** 
al. .  4  N.  8.,  667;  Bainbridoe  v.  Clay.  4  N.  S.,  58; 
Car  tin  v.  Dnmatrait.  4  N.  8.,  20;  Randal  v. 
Mooreetal.,9  Martin,  408;  Gar  v.  White,  9  Lv 
R.,  425.) 

But  here  is  certainly  in  strictness  no  debt  do* 
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from  the  bank.  The  corporation,  to  be  sure, 
tt  tbe  end  of  its  charter,  is  to  return  the  stock 
to  its  stockholders,  or,  more  properly  speaking, 
to  divide  its  assets,  whatever  they  may  be. 
Bat  until  dissolution  the  amount  of  these  can- 
not be  ascertained;  and  if  there  should  be  no 
'  tssett  there  is  no  debt. 

1     The  only  class,  therefore,  into  which  the  sub- 
ject matter  of  this  assignment  can  fall,  is  that 
I  of  "incorporeal  things,  consisting  only  in  a 
I  right,"  "the  tradition  of  which  is  complete  by 
|  the  mere  delivery  of  the  titles,  and  of  the  act  of 
transfer."    (Articles  462  and  2457,  ante;  and 
»!«  art.  1918.  which  is  as  follows): 

"What  shall  be  considered  a  delivery  of  pos- 
sesion is  determined  by  the  rules  of  law  appli- 
cable to  the  situation  and  nature  of  the  prop- 
erty." 

Now,  we  have  seen  that  incorporeal  things, 
though  not  strictly  susceptible  of  the  quality  of 
movables  or  immovables,  fall  into  one  or  tbe 
other  class,  according  to  the  object  to  which 
they  relate.  ( Vide  ante,  art.  462,  Louisiana 
Code.) 

The  effects  here  assigned  belong  clearly  to 
the  class  of  rights,  claims,  incorporeal  things 
personal.  . 

The  tradition  of  incorporeal  rights  personal, 
»  held  to  be  complete  by  art  2457,  when  there 
is  s  delivery  of  the  titles  and  of  the  act  of  trans- 
fer.   (Vide  ante,  art.  2457,  Louisiana  Code.) 

Here  the  delivery  of  the  titles  was  complete, 
if  that  means  the  complete  devestiture  of  the 
original  owner's  title:  if  it  means,  as  we  sup- 
pose, tbe  title  papers,  the  scrip  was  in  the  hands 
502*]  of  third  persons,  *and  incapable  of 
delivery;  and  the  right  actually  conveyed,  not 
being  the  stock  itself,  but  an  equity  of  redemp- 
tion in  the  stock,  there  were  no  other  titles  to 
be  delivered  but  the  act  of  transfer. 

An  examination  of  two  or  three  cases,  which 
»re  supposed  to  press  most  strongly  against  the 
plaintiffs  in  error,  is  incumbent  on  us. 

Grave*  et  al.  v.  .Roy  (13  La.  Rep.,  454.457} 
me  decided  on  the  ground  that  the  assignment 
imposing  the  condition  of  a  release,  and  inur- 
ing to  the  benefit  of  such  creditors  only  as 
should  comply  with  this  condition,  was  oppress- 
ive and  void,  even  on  common  law  principles, 
a*  well  because  it  did  not  appear  to  be  a  con- 
TCyance  of  all  the  debtor's  property,  as  because 
certain  claims,  not  alleged  to  be  fraudulent, 
were  excluded. 

Temnsend  v.  The  Louisiana  State  Marine 
«a4  ttre  Insurance  Company  (13  La.  R.,  551, 
354)  turned  upon  the  fact  that  the  assignment 
wis  made  in  Louisiana,  and  gave  a  preference 
to  some  creditors  over  others. 

KimbaU  v.  Plant  et  al.  (14  La.  Rep.,  10, 
10  was  decided  upon  the  express  provisions 
of  the  Louisiana  Code,  that  in  the  transfer  of 
debts,  the  transferee  is  possessed  as  its  regards 
(hod  persons  only,  after  notice  has  been  given 
to  the  debtor  of  the  transfer  having  taken 
Fhce. 

la  the  case  of  Beirne  A  Barnside  v.  Potion 
etaL  (17  La.  Rep.,  589,  591).  the  court  do 
vtdoobtedly  lay  down,  broadly,  that,  as  relates 
to  the  rights  and  remedies  of  creditors,  personal 
property  has  a  situs  or  locality,  and  is  to  be 
governed  by  the  law  of  the  country  where  it  is 
Bloated,  when  there  arises  a  conflict  between 
the  latter  and  the  former. 
Howard  8. 


The  wisdom  of  determining  only  what  is 
necessary  to  decide  the  rights  of  the  parties  and 
the  danger  of  -  proceeding  arguendo  to  settle 
points  neither  cardinal  nor  fully  discussed,  was 
never  more  apparent  than  in  this  case,  and  your 
honors  in  considering  it  will  take  care  to  sepa- 
rate the  judgment  of  the  court  from  the  dicta 
that  accompany  it. 

There  were  at  least  three  points  on  which  the 
judgment  there  rendered  might  be  placed,  with- 
out at  all  invoking  the  very  doubtful  canon 
above  quoted. 

1st.  The  assignment  was  one  giving  a  pref- 
erence to  some  creditors  over  others. 

2d.  It  did  not  appear  that  it  was  valid, 
even  by  the  laws  of  Tennessee,  where  it  was 
made. 

3d.  It  distinctly  appeared  that  the  debtor 
reserved  a  part  of  his  property. 

The  decision,  moreover,  seems,  to  some  ex- 
tent at  least,  to  be  based  on  the  autborilv  of 
Inffraham  v.  Oeyer  (13  Mass.  R.,  146),  since 
overruled  by  Means  v.  Hapgood  (19  Pickering, 
105);  and  is  apparently  in  conflict  with  Depon 
v.  Humphreys  (8  New  Series,  1),  already  cited 
— a  case  of  the  highest  authority. 

If.  therefore,  we  apply  to  the  case  at  bar  the 
rule  either  of  McNeil*?.  Glass  (1  N.  8.,  [*503 
261).beforecited,or  that  of  Armor  v.  Cockbum(4 
N.  8.,  667),  it  will  appear  that  Black  had  so 
completely  devested  himself  of  title  as  to  satisfy 
the  exigency  of  the  first  decision,  and  so  entirely 
lost  all  power  over  the  property  as  to  be  inca- 
pable of  changing  its  destination,  and  therefore 
within  the  principle  of  the  second.  In  other 
words,  "the  original  owner  of  the  property 
could  no  longer  sell  and  deliver,  so  as  to  pass 
a  good  title."  "He  had  lost  all  power  over  it, 
and  could  no  longer  change  its  destination;" 
and  consequently,  "the  creditor  could  no 
longer  seize."  (  Vide  ante,  the  quotations  from 
the  cases  of  McNeil  v.  Glass,  and  Armor  v. 
Cockhurn;  tide,  also,  Bibcock  v.  Maltbie,  7  N. 
8.,  187;  and  JJrie  v.  Stevens,  2  Robinson's  La. 
Rep.,  258.) 

Nor  is  there  anything  contrary  to  this  in  The 
United  States  Bank  v.  Laird,  decided  by  this 
court,  2  Wheat.,  898.  for  in  that  case  the  court 
recognize  the  possibility  of  acquiring  an  equita- 
ble title  without  transfer  on  the  books  of  the 
bank — subject,  of  course,  to  any  lien  which 
the  bank  itself  may  possess. 

As  the  distinction  between  equitable  and 
legal  titles  does  not  prevail  in  Louisiana, 
where  any  just  title  is  sufficient,  and  as  no  at- 
tachment can  be  sustained  if  the  equitable  title 
has  passed  out  of  the  defendant  in  attachment 
before  it  was  levied,  it  follows  that  an  assign- 
ment of  the  equity,  such  as  is  contemplated  by 
the  court  in  The  United  States  Bank  v.  Laird,  is 
sufficient  to  defeat  a  subsequent  attaching  cred- 
itor. 

Courts  of  common  law  even  protect  in  cer- 
tain cases  the  assignment  of  choses  in  action. 
{Welch  v.  MandeviUc,  1  Wheat.,  233,  8.  C,  5 
Wheat.,  283;  Corser  v.  Craig,  1  Wash.  C.  C. 
R.,  424,  427.) 

The  second  point,  viz.,  "  Had  the  attaching 
creditor  a  legal  cause  of  action  at  the  com- 
mencement of  his  suit?  "  need  not  detain  us 
long. 

We  contend  that  the  drawing,  negotiation, 
and  acceptance  of  the  bills  amounted  to  an 
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assignment  of  the  fund  against  which  they 
were  drawn.  (Chitty  on  Bills,  1,  8;  3  Kent's 
Com.,  75;  2  Black.,  466;  ManderriUe  v.  Welsh, 
5  Wheat.,  286.) 

Zacharie  &  Co.  ceased  to  be  creditors  of 
Black  from  the  moment  of  the  acceptance  of 
the  bills.  There  remained  a  contingent  liability 
to  pay  them,  if  they  should  be  regularly  pro- 
tested for  nonpayment  and  due  notice  given ; 
but  this  did  Dot  make  them  creditors  of  Black, 
nor  even  his  sureties.  Then,  at  the  institution 
of  the  suit,  there  was  no  debt  due  by  the  de- 
fendant to  the  plaintiff.  (Taylor  v.  Drane,  13 
La.  Rep.,  64;  Pothier  on  Obligations,  285,  and 
note.) 

An  indorser  who  has  not  paid  his  indorsee  is 
not  a  creditor.  (Planter*'  Bank  v.  Lanusse,  10 
Martin.  600.) 

Credit  given  in  an  account  current  for  a  note 
extinguishes  the  account  and  produces  a  nova- 
tion. (Cox  v.  Williams,  7  N.  8.,  301;  Barron 
v.  fforr,  2  N.  8.,  144;  Gordon  et  at.  v.MeOarty, 
9  Mart.,  288J 

504*]  *Here  the  bills  were  credited  in  the 
account. 

The  mode  of  ascertaining  whether  there  was 
any  existing  debt  at  the  time  of  attachment  is 
to  inquire  whether,  considering  it  a  case  of 
bankruptcy.  Zacharie  &  Co.  could  have  proved 
against  the  bankrupt's  estate,  before  payment 
of  the  bills. 

There  cannot  be  two  creditors  for  the  same 
debt,  entitled  both  to  prove  at  the  same  time. 

Now.  the  holder  of  the  bills  would  clearly 
have  been  entitled  to  prove;  and,  consequently, 
Zacharie  &  Co.  would  not. 

Their  debt  revived  when  they  paid  the 
amount  of  the  bills,  not  before. 

These  principles  have  become  proverbial: 
•'  Quia  terme  ne  doit  rien."  (Loysel,  Evans's 
Pothier  on  Obligations.)  "  Quod  %n  diem stipu- 
lamvr,  peti print  quam  diet  venerit  non  potent." 
(Justin.  Inst.,  by  Cooper,  p.  249.) 

If,  by  any  interpretation,  Zacharie  &  Co.  can 
be  considered  creditors  at  the  time  of  com- 
mencing their  action,  this  debt  was  not  due, 
and  their  suit  was  premature.  (La.  Code,  art. 
2047;  Code  of  Pract.,  art.  158;  Oroning  v. 
Krumbhaur,  18  La.  Rep.,  64;  Atwell  v.  Bel- 
den,  1  La.  Rep.,  504;  Williamson  v.  Foueher,  8 
La.  Rep.,  585.) 

Mr.  Coxe,  for  the  defendants  in  error,  reca- 
pitulated the  facts  in  the  case,  and  then  said : 

The  questions  presented  by  the  record  are: 

1.  Whether,  on  the  4th  May,  1841,  any  debt 
was  in  fact  due  by  Black  to  plaintiffs. 

2.  Whether  the  deed  of  assignment,  per  se, 
operated  a  transfer  of  the  stock. 

8.  Whether,  if  such  debt  actually  existed  on 
which  suit  could  be  sustained,  the  attachment 
laid  on  the  4th  May,  or  the  assignment  of  28th 
April  is  to  prevail. 

1.  Whether,  on  the  4th  May,  1841,  Black 
was  indebted  to  plaintiffs. 

By  the  account  sales  of  sugar  and  molasses, 
it  appears  that  such  sales  were  made  of  a  cargo, 
consigned  by  Zacharie  &  Co.  (to  Black),  net 
proceeds  subject  to  their  order  for  account  of 
whom  it  may  concern. 

This  account  rendered  by  Black  on  the  12th 
April,  1841,  shows  a  balance  due  plaintiffs  of 
$9,866.68. 

The  account  shows  that  the  proceeds  were 
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the  property  of  plaintiffs;  the  average  time  of 
payment  27th  to 80th  April;  and,  consequently, 
the  notes  given  by  purchasers  were  the  prop- 
erty of  plaintiffs  held  by  Black  as  their  agent. 

In  this  position  of  affairs,  plaintiffs  drew 
several  bills  on  Black,  in  February,  March,  and 
April,  and  what  became  of  them  is  shown  by 
the  record.  None  of  these  bills  appear  on 
their  face  to  have  been  'accepted  by  [*505 
Black;  but,  in  the  protests  of  some,  three  of 
the  five,  he  is  called  the  acceptor.  All  were 
returned  under  protest  for  nonpayment,  and 
taken  up  by  plaintiffs  after  the  institution  of 
the  suit. 

It  is  insisted  that  the  drawing  of  these  bills 
operated  a  transfer  of  the  debt,  and,  as  between 
these  parties,  extinguished  the  original  liability. 

The  drawing  of  bills  by  a  consigner  and  his 
consignee,  is  a  matter  of  daily  occurrence  in 
the  immense  business  of  New  Orleans;  ad- 
vances are  thus  made  by  the  purchasers  of 
such  bills,  and  they  are  of  infinite  convenience. 
To  regard  them  as  operating  an  extinguish- 
ment of  the  debt  of  the  consignee,  before  pay- 
ment, is  a  novel  doctrine,  replete  with  the  mo*t 
serious  consequences. 

This  extinguishment  of  the  old  debt  by  the 
substitution  of  a  new  one,  is  called,  in  the  Loui- 
siana law,  a  novation. 

Wherever  this  doctrine  of  novation  exists, 
under  whatever  name,  the  application  of  it  de- 
pends upon  the  intention  of  the  parties  as  ex- 
hibited in  their  acts.  (Nap.  Code  Civil,  lib.  3, 
tit.  8,  sec.  2,  sec.  1278.)  It  is  never  to  be  pre- 
sumed— it  is  essential  that  the  intention  to  op- 
erate it  result  clearly  from  the  act.  (Peter  v. 
Beverley,  10  Peters,  568.) 

It  is  a  settled  doctrine  that  the  acceptance  of 
a  negotiable  note  for  an  antecedent  debt  will 
not  extinguish  such  debt,  unless  it  is  expressly 
agreed  that  it  is  received  as  payment.  The 
evidence  must  be  clear  and  satisfactory  that 
such  was  the  intention  of  the  parties. 

This  is  a  much  stronger  case  than  the  ac- 
ceptance of  a  negotable  note;  the  drawer  of 
the  bill  does  not  disconnect  himself  from  the 
debtor.  His  responsibility  remains  to  the 
holder.  (See  the  three  cases  of  novation.  Nap. 
Code.  N.  8.) 

The  acts  of  the  parties  show  that  they  bad  no 
such  intention. 

1st.  Plaintiffs  do  not  assign  their  claim  for  a 
valuable  consideration  and  exonerate  them- 
selves from  it. 

So  far  from  such  a  bill  dissolving  the  con- 
nection between  the  parties,  it  presumes  its  ex- 
istence and  continuance.  If  drawee  refuses  to 
accept,  drawer  may  sue  and  recover  for  such 
act.  If  he  refuses  to  pay,  he  has  a  full  reme- 
dy growing  out  of  the  original  indebtment. 

2d.  Black  never  so  regarded  or -treated  it. 

1.  In  bis  account  dated  12th  April,  1841.  no 
entry  is  made  of  these  bills  and  acceptances; 
no  credit  claimed;  but  the  balance  growing  out 
of  the  sale  of  sugars.  &c.,  distinctly  stated  and 
admitted. 

2.  In  bis  schedule  of  creditors,  annexed  to 
the  assignment  to  Chapman,  Zacharie  is  pot 
down  as  one,  and  McDonald,  the  payee  and 
holder  of  bills,  is  not. 

8.  His  letter  of  28th  April  so  treats  plaintiff, 
and  particularly  mentions  the  drafts  about  to 
fall  due. 

Uowaib  8. 


Digitized  by 


Google 


1845 


Black  bt  a*  v.  Zacharib  &  Co. 


506 


4.  Black's  books,  as  proved  by  Pettigru, 
show  the  same  thing. 

506*]  "Throughout,  such  appears  to  be  the 
understanding  of  the  parties.  Such,  then, 
tang  the  mercantile  usage,  such  the  particular 
understanding  of  these  parties,  what  does  the 
Uw  sayT    (Civil  Code,  art.  2181.) 

Novation  is  a  contract,  consisting  of  two 
stipulations,  one  to  extinguish  an  existing  ob- 
ligation, the  other  to  substitute  a  new  one  in 
lis  place.  (Pothier  on  Oblig..  841.  550,344, 
5».  Civil  Code,  art.  2183,  2185,  2190.)  The 
mere  indication  by  the  creditor  of  a  person 
«ho  is  to  receive  for  him  does  not  operate  a 
notation.  (Pothier,  Traite  de  Vente,  No.  600, 
«08;  Touiller,  Le  Droit  Civil,  6me.  edit.  Vol 
VII..  lib.  3,  tit.  3.  ch.  5,  p.  243,  244:  Ibid.,  66, 
So.  46;  19  Sircy  Recueil  General,  55,  56,  57.) 

In  Louisiana  the  law  is  well  settled  by  adju- 
dications. (Cox  v.  Babaud's  Syndic,  4  Martin, 
1 1 :  Hebton  v.  Davidson'*  Syndic,  8  Martin,  428 ; 
Gordon  v.  JleCarty,  9  Martin,  268;  Bonnmere 
t.  SegnOi,  16  La. ,  474 ;  Plique  v.  Ferret,  19  La. , 
318.) 

2.  Does  the  assignment  operate,  per  te,  as 
transfer  of  the  stock? 

1st.  The  assignment,  <fcc. ,  does  not  act,  per 
*.  as  a  transfer  of  stock  in  Louisiana  banks. 

2d.  Black  executes  two  powers  of  attorney, 
one  15th  April,  1841,  to  transfer  to  the  Bank  of 
South  Carolina;  the  other  —  April,  acknowl- 
edged on  30th. 

3d.  These  powers  indicate  no  person  by 
same,  but  merely  give  the  power  to  "the 
cashier,  Ac."    This  is  invalid  of  itself. 

The  charters  of  the  Louisiana  banks  are  not 
unbodied  in  the  record,  but  the  substance  of 
them  is  unbodied  in  the  instructions  prayed. 

If  such  instruction  was  not  warranted  by 
the  evidence,  it  was  rightly  refused.  The 
modern  charters  of  banks  nave  copied  substan- 
tially the  provisions  on  this  subject,  in  that  of 
the 'Bank  of  England.  An  abstract  of  that 
charter  may  be  found,8  Petersdorff's  Abr.,276, 
283.  286,  Amer.  edit.;  "Bank  of  the  United 
States"  (3  Story's  Laws  U.  8.  1547, 1552);  Bex  v. 
Bank  of  England  (Douel.,  524). 

It  clearly  appears  that  the  transfer  on  the 
books  is  necessary  to  pass  title.  (2  Bing.,  393; 
3  Petersdorff.  268,  410.) 

It  is  incumbent  on  banks  not  to  permit  a 
transfer  until  satisfied  of  authority  to  transfer. 
If  they  err,  they  are  bound  to  make  good  the 
loss.  (Sutton  v.  Bank  of  England,  1  Carr.  & 
Payne,  193;  8.  C,  1  Ryan  &  Moody,  52.) 

Action  will  lie  against  the  bank  for  unreason- 
able delay  in  permitting  transfer.  (Hartga  v. 
Bank  of  England,  3  Ves.,  55;  Bank  of  England 
t.  Potions,  5  Ves.,  665).  See  this  last  case  par- 
ticularly. 

If  this  stock  stood  upon  the  common  footing 
of  other  personal  property,  in  the  hands  of  third 
persons,  it  would  not  pass  until  he  was  notified. 
Here  no  notice  was  given  until  the  5th  May; 
the  attachment  had  been  laid  on  the  4th. 
507*]  The  power  of  attorney  to  transfer 
mentions  no  party  by  name.  They  designate 
"  the  cashier,  «fcc."  This  is  a  void  authonty. 

3.  The  attachment  issued  and  levied  on  the  4th 
Hay,  1841,  takes  precedence  of  the  assignment. 

The  question  is  one  of  deep  interest  to  the 
commercial  part  of  Louisiana,  and  settled  by 
her  courts. 
Howard  8. 


Whatever  may  be  the  general  commercial 
law,  Louisiana  has  her  own  law. 

In  this  case  the  question  is  between  an  attach- 
ing creditor  and  a  voluntary  assignee.  An  at- 
taching creditor  is  a  purchaser  for  a  valuable 
consideration.  (Langran  v.  Simmons,  17  Mass. , 
110.) 

It  is  then  a  case  of  a  purchaser  of  such  a 
character,  with  all  the  equity,  now  possessed  of 
legal  title. 

The  legal  title  does  not  pass  without  a  trans- 
fer on  the  books  of  the  corporation.  (22  Wen- 
dell, 348. 

It  is  said  this  point  would  not  admit  of  argu- 
ment out  of  Louisiana.  There  seems  a  singu- 
lar misapprehension  on  this  point. 

By  the  common  law,  delivery  is  a  general 
essential  to  the  passing  of  title  to  personal  prop- 
erty. (Statutes  of  Elizabeth,  1  Gallis.,  428;  17 
Mass.,  110.) 

Here  the  Louisiana  property  is  to  be  carried 
to  a  foreign  State  for  distribution,  and  Louisi- 
ana creditors  to  follow  it  there.  This  is  against 
the  policy  of  the  State,  and  required  by  no 
comity. 

In  regard  to  intestates.  (Conn,  of  Laws, 523.) 

The  law  in  regard  to  stocks  is  peculiar. 
(Confl.  of  Laws,  388,  note.)  Emphatically  the 
law  of  Louisiana  and  of  France.  (Pothier, 
Traite  de  Vente,  186,  part  5,  art.  2,  sec.  818, 
&c. ;  5  Martin,  48,  75,57;  4  Martin,  20;  2  La., 
422;  14  La.,  10;.  12  La.,  895;  Story's  Confl.  of 
Laws,  386-390.) 

Mr.  Wilde,  in  reply,  examined,  in  the  first 
place,  whether  there  was  an  existing  debt  due 
from  Black  at  the  time  of  laying  the  attach- 
ment. If  the  proof  of  such  a  debt  did  not  rest 
upon  the  bills  of  exchange,  because  (as  bad  been 
argued  by  Mr.  Cone)  they  were  not  accepted, 
then  we  must  look  elsewhere  for  it,  because 
merely  drawing  upon  a  person  does  not  make 
him  a  debtor.  The  proof  of  an  "existing  debt 
can  only  be  discovered  (leaving  out  the  bills) 
in— 1.  The  account  sales.  2.  The  letter  of 
Black.    3.  The  evidence  of  Pettigru. 

[Each  head  was  separately  examined  by  Mr. 
Wilde.] 

If,  on  the  other  hand,  the  bills  were  accepted, 
then  there  was  a  novation  of  the  debt,  ana  not 
a  mere  delegation. 

Zacharie  &  Co.  bad  notice  of  the  assignment, 
as  appears  from  Black's  letter  to  them.  The  Gas 
Light  Bank  had  notice  also  of  the  claim  of  the 
Bank  of  South  Carolina;  and  the  Carroll  ton 
Bank  could  not  be  injured  by  the  want  of  no- 
tice, because  they  hera  the  scrip  in  pledge. 

The  whole  object  of  notice  is  to  prevent  in- 
jury to  the  debtor, 'holder  of  the  prop-  [*A08 
erty,  or  depositary;  to  prevent  an  innocent  per- 
son from  two  recoveries  against  him  for  the 
same  cause. 

But  here  the  one  bank  had  express  notice 
from  the  pledgee  (Bank  of  South  Carolina).  The 
other  held  the  scrip  in  pledge  for  its  own  debt. 
Neither  could  be  prejudiced. 

So  far  as  the  reason  of  the  case  goes,  the 
maxim  applies,  eessante  ratione,  eettat  et  ipsa 
lex." 

It  was  distinctly  admitted  at  the  outset,  that 
by  the  law  of  Louisiana  absolute  tradition  of 
personal  property  was  necessary  to  protect  it 
from  attachment. 

It  was  equally  admitted  that,  as  to  debts  as- 
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signed,  they  remained  liable  to  attachment, 
until  notice  of  the  assignment  had  been  given 
to  the  debtor.  After  such  notice  they  cannot 
be  attached. 

But  it  was  contended,  and  is  still  insisted, 
that  the  equity  of  redemption  in  certain  stocks 
in  pledge  is  neither  a  personal  thing,  tangible 
and  susceptible  of  tradition  or  delivery,  nor  is 
it  a  debt  which  requires  notice  to  be  given  to 
the  debtor.  It  belongs  to  the  category  of  in- 
corporeal things  movable. 

The  learned  counsel  errs,  in  supposing  the 
articles  of  the  Code,  quoted  in  the  opening,  re- 
fer to  what  are  called,  by  the  common  law,  in- 
corporeal hereditaments. 

On  the  contrary,  incorporeal  things,  by  the 
Louisiana  law,  are  classed  into  movable  and 
immovable.    (Art.  462.  L.  C.) 

And  article  466  expressly  declares  bank  stocks 
to  be  movables. 

The  equity  of  redemption  assigned  in  this 
case,  then,  is  neither  a  thing  movable,  suscepti- 
ble of  manual  tradition,  nor  is  it  a  debt  which, 
in  order  to  perfect  the  assignee's  title,  requires 
notice  to  be  given  to  the  debtor. 

There  is  no  article  of  the  Code,  no  decision 
of  the  courts  of  Louisiana,  which  requires 
manual  tradition,  which  is  impossible,  or  notice 
to  the  bank,  which  is  unnecessary,  as  the  bank 
is  not  a  debtor. 

But  the  court  are  asked  to  extend  the  princi- 
ple by  analogy. 

There  is  no  room  for  such  analogy. 

On  the  contrary,  the  analogy  and  reason  of 
the  thing  are  the  other  way. 

Art.  8895,  Louisiana  Code,  says  possession 
applies  properly  only  to  corporeal  things  mov- 
able or  immovable. 

Art.  2612,  as  to  debts,  makes  notice  equiva- 
lent to  tradition;  but 

Art.  2457  declares  that  the  tradition  of  in- 
corporeal rights  is  to  be  made  by  the  delivery 
of  the  titles,  and  of  the  act  of  transfer. 

No  distinction  is  made  between  incorporeal 
rights  to  things  movable  and  things  immovable. 
All  incorporeal  rights  may  be  so  transferred. 
(Vide  Martinez  v.  Perez,  8  Mart.  N.  S.,  668.) 

Here  everything  was  done  that  could  be  done. 
The  scrip  was  in  the  hands  of  the  pledgees. 
That  could  not  be  delivered  to  the  assignee, be- 
cause the  assignee  had  neither  possession  of  it 
nor  control  over  it. 

509*]  "Immediate  notice  was  given  to  the 
creditor,  Zacharie  &  Co.,  and  in  consequence 
of  that  notice  he  issued  (he  attachment. 

Notice  was  given  to  the  banks  as  early  as 
possible,  and  the  Gas  Bank  had  notice  of  the  lien 
of  the  Bank  of  South  Carolina  before  the  at- 
tachment issued. 

Neither  the  Louisiana  Code  nor  the  decisions 
of  the  courts  sustain  the  attempt  to  declare  this 
assignment  void,  for  want  of  delivery  of  the 
effects  assigned. 

Nor  is  it  supposed  the  judge  rested  his  charge 
on  the  public  or  general  law. 

The  argument  of  the  learned  counsel  certainly 
reposes  mainly  on  the  clauses  of  the  charters. 

[Mr.  Wilde  here  referred  to  the  charters, 
ana  cited  the  following  cases:  Bank  of  TJtica 
v.  SmaUey  <fe  Barnard  (2  Cowen,  777,  778); 
Sergeant  v.  Franklin  (8  Pick.,  96,  97);  Gilbert 
v.  Manchester  Iron  Co.  (11  Wend.,  628);  Com- 
mercial Bank  v.  Kortwright  (22  Wend.,  862). 

708 


The  case  of  The  United  Stale*  Bank  v.  Laird 
(2  Wheat.,  898)  shows  that  the  court  recognize 
the  possibility  of  acquiring  an  equitable  title, 
without  a  transfer  on  the  books  of  the  bank. 

Mr.  Juttiee  Story  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana.  The  original  suit  was  brought  in 
the  State  court,  against  Black  alone,  upon  an 
attachment  issued  by  Zacharie  &  Company 
against  him,  he  being  a  citizen  of  South  Caro- 
lina, and  not  resident  in  Louisiana;  and  upon 
this  attachment  certain  shares  of  Black,  in  the 
Carrollton  Bank,  and  the  Oas  Light  and  Bank- 
ing Company,  in  Louisiana,  were  attached,  to 
answer  the  exigency  of  the  writ.  Black  ap- 
peared in  the  suH,  and  caused  it  to  be  removed 
into  the  Circuit  Court.  Black,  upon  his  ap- 
pearance, pleaded  that  prior  to  the  attachment 
he  had  assigned  the  attached  stock  to  James 
Chapman,  of  South  Carolina,  by  a  trust  deed, 
for  the  benefit  of  all  his  creditors.  After  the  re- 
moval of  the  suit  into  the  Circuit  Court.  Chap- 
man filed  an  intervention,  according  to  the 
Louisiana  practice,  and  became  a  party  to  the 
suit  to  protect  his  interest  under  the  trust  deed. 
In  his  petition  of  intervention  he  asserted  his 
title,  and  that  he  had  given  due  notice  thereof 
to  the  Carrollton  Bank,  and  the  Oas  Light  and 
Banking  Company;  and  that  Zacharie  &  Co 
had  due  notice  thereof  before  their  attach- 
ment. 

The  cause  was  tried  by  a  jury  upon  the 
pleadings  in  the  case;  and  upon  the  trud  it  was 
proved  that  the  assignment  was  made  by  the 
trust  deed  in  South  Carolina,  by  Black  to  Chap- 
man, on  the  28th  of  April,  1841.  The  attach- 
ment of  Zacharie  &  Co.  was  made  on  the  4tb  of 
May,  1841,  with  a  full  knowledge  of  the  assign- 
ment. Long  before  the  attachment,  the  stock 
in  the  Carrollton  Bank  had  been  transferred 
and  pledged  to  the  Carrollton  Bank  for  a  stock 
loan,  and  was  then  held  by  that  bank,  under  that 
transfer,  the  equity  of  redeeming  *the  [*IHO 
same  only  remaining  in  Black.  On  the  15th  of 
April,  1841,  Black  had  executed  a  letter  of  at- 
torney to  the  cashier  of  the  Oas  Light  and 
Banking  Company,  to  transfer  the  same  to  the 
Bank  oi  South  Carolina,  of  which  notice  was 
sent  on  the  next  day  to  the  Oas  Light  and 
Banking  Company,  and  notice  was  received 
by  the  latter  on  the  22d  of  April;  but  owing 
to  some  informality  in  the  letter  of  attor- 
ney, the  transfer  was  not  then  made,  but  the 
paper  was  sent  back  to  be  corrected,  the  com- 
pany then  agreeing  to  transfer  it  when  the 
informality  was  corrected.  The  Bank  of  South 
Carolina  was  a  holder  of  the  stock,  under  this 
power,  for  value;  and  of  this  transaction  also 
Zacharie  &  Co.  had  notice  before  their  attach 
ment. 

At  the  trial,  the  jury  found  a  verdict  far  tht 
original  plaintiffs,  and  judgment  thereupon 
passed  for  them.  Two  bills  of  exceptions  were 
taken  to  the  ruling  of  the  court  at  the  trial,  and 
upon  these  exceptions  the  cause  has  been 
brought  before  this  court. 

It  does  not  seem  necessary  to  recite  at  large 
the  matters  contained  in  these  exceptions. 
They  give  rise  to  two  questions,  which  have 
been  fully  argued  at  the  bar,  although  rery  in 
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artificially  presented  in  the  record:  First, 
whether  at  the  time  of  the  commencement  of 
the  suit  of  Zacharie  &  Co.  there  was  any  debt 
doe  to  them,  upon  which  the  attachment  could, 
under  the  circumstances,  be  maintained.  Sec- 
ond, whether  the  assignment  to  Chapman,  be- 
ing made  in  South  Carolina,  and  known  to 
Zacharie  &  Co.  at  the  time  of  their  attachment, 
and  being,  by  the  laws  of  South  Carolina,  a 
goon  and" valid  assignment,  is  entitled  to  a  pri- 
ority over  the  attachment.  The  latter  ques- 
tion, so  far  as  it  respected  the  notice  to  Zacha- 
rie «fc  Co.,  and  the  equity  of  the  assignee,  is  not 
bo  precisely  put  as  it  is  obvious  it  was  intended 
to  be.  in  the  instructions  asked  by  the  interven- 
er. But  it  is  plain,  from  the  qualifications  of 
those  instructions  suggested  by  the  court,  that 
the  court  held  that  the  delivery  of  the  stock 
wis  not  complete,  and  that  the  assignment  did 
not  pass  the  right  to  the  stock  to  the  assignee, 
unless  the  transfer  was  entered  upon  the  books 
of  the  bank,  notwithstanding  the  notice;  and 
that  the  law  of  Louisiana  upon  the  point  was 
different  from  that  of  South  Carolina.  In  this 
way  only  is  the  verdict  at  all  reconcilable  with 
the  admitted  state  of  facts. 

In  respect  to  the  first  question,  it  is  plain  to 
ns  that  there  was  no  debt  due  to  Zacharie  & 
Co.  at  the  time  when  the  attachment  was 
made.  The  supposed  debt  was  for  the  pro- 
ceeds of  a  cargo  of  sugar  and  molasses,  sold  by 
Black  on  account  of  Zacharie  &  Co.  Assum- 
ing those  proceeds  to  be  due  and  payable, 
Zacharie  &  Co.  had  drawn  certain  bills  of  ex- 
change upon  Black,  which  had  been  accepted 
bv  the  latter,  for  the  full  amount  of  those  pro- 
ceeds; and  all  of  these  bills  had  been  negotia- 
ted to  third  persons,  and  were  then  outstand- 
ing, and  three  of  them  were  not  yet  due.  It  is 
clear,  upon  principles  of  law,  that  this  was  a 
suspension  of  all  right  of  action  in  Zacharie  & 
Op.,  until  after  those  bills  had  become  due  and 
511*1  dishonored,  and  *were  taken  up  by 
Zacharie  &  Co.  It  amounted  to  a  new  credit 
to  Black  for  the  amount  of  those  acceptances, 
during  the  running  of  the  bills,  and  gave 
Black  a  complete  lien  upon  those  proceeds,  for 
his  indemnity  against  those  acceptances,  until 
they  were  no  longer  outstanding  after  they  had 
been  dishonored. 

Whether  the  transactions  by  the  drawing  and 
acceptance  of  these  bills  amounted  to  a  nova- 
tion of  the  debt,  which  might  otherwise  be  due 
under  the  account  current  for  the  sales  of  the 
sugar  and  molasses,  it  is  not  necessary  to  decide ; 
for,  assumming  that  these  transactions  might 
be  treated  as  a  conditional  novation  only  and 
not  as  an  absolute  novation,  it  would  make  no 
difference  in  the  conclusion  to  which  we  should 
arrive  under  the  circumstances  of  this  case. 

It  is  true  that  the  statute  law  of  Louisiana 
•flows,  in  certain  cases,  an  attachment  to  be 
maintained  upon  debts  not  yet  due.  But  it  is 
only  under  very  special  circumstances;  and  the 
present  case  does  not  fall  within  any  predica- 
ment prescribed  by  that  law.  The  statute 
does  not  apply  to  debts  resting  in  mere  contin- 
gency, whether  they  will  ever  become  due  to 
the  attaching  creditor  or  not;  nor  to  any  case 
except  of  absconding  debtors;  and  this,  there- 
fore, is  a  case  not  governed  by  it.  We  think, 
then,  that  there  was  error  in  the  ruling  of  the 
court  in  admitting,  that  there  was  a  sufficient 
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debt  established  by  the  evidence  to  maintain 
the  attachment. 

The  other  point  is  one  of  much  greater  impor- 
tance, although  in  our  judgment  not  attended 
with  any  intrinsic  difficulty.  We  admit,  that  the 
validity  of  this  assignment  to  pass  the  right  to 
Black  in  the  stock  attached  depends  upon  the 
law  of  Louisiana  and  not  upon  that  of  South 
Carolina.  From  the  nature  of  the  stock  of  a 
corporation,  which  is  created  by  and  under  the 
authority  of  a  State,  it  is  necessarily,  like  every 
other  attribute  of  the  corporation,  to  be  gov- 
erned by  the  local  law  of  that  State,  and  not 
by  the  local  law  of  any  foreign  state.  And  in 
the  present  case,  if  the  local  law  of  Louisiana 
had  prohibited  (as  we  think  it  had  not)  any  as- 
signment of  an  equitable  interest  in  the  stock 
attached,  we  should  not  have  scrupled  to  have 
followed  that  law.  The  question  is  not  here, 
whether  the  legal  interest  in  the  stock  passed 
by  the  assignment  before  a  transfer  of  the  stock 
upon  the  books  of  the  corporations;  butwhether 
the  equitable  interest  therein,  as  contradistin- 
guished from  the  lejjal  Interest,  did  not  pass  to 
and  vest  in  the  assignee  by  the  law  of  Louisi- 
ana, so  as  to  oust  the  right  of  any  creditor  with 
full  notice  of  the  assignment  from  devesting 
the  title  of  the  assignee  by  a  subsequent  at- 
tachment thereof  as  the  property  of  the  debtor. 
In  respect  to  the  Carrollton  Bank  it  is  clear 
that  nothing  but  an  equitable  interest  could  be 
conveyed  or  was  intended  to  be  conveyed  by 
the  assignment;  for  the  bank  already  held  the 
legal  title  as  a  pledge  for  a  stock  loan.  In  re- 
spect to  the  Gas  Light  and  Banking  Company, 
the  interest  in  the  stock  had  been  transferred 
to  the  Bank  of  South  Carolina  as  a  pledge,  and* 
the  letter  of  attorney  was  given  to  perfect  the 
equitable  'title  into  a  legal  title  by  an  [*612 
actual  transfer  on  the  books  of  the  corporation'. 
But,  subject  to  that  pledge,  the  equity  was 
with  the  consent  of  the  Bank  of  South  Caro- 
lina vested  in  the  assignee  under  the  assign- 
ment. So  that  each  case  presented  the  same 
general  question  as  to  the  validity  of  the  equi- 
table title  by  the  law  of  Louisiana  against  at- 
taching creditors,  having  full  knowledge  of 
that  equity.  Out  of  Louisiana,  we  believe 
that  no  such  question  could  possibly  arise;  for 
courts  of  law,  as  well  as  courts  of  equity,  are 
constantly,  in  all  States  where  the  common 
law  prevails,  in  the  habit  of  holding  a  prior  as- 
signment of  the  equitable  interest  in  stock  as 
superseding  the  rights  of  attaching  creditors, 
who  attach  the  same  with  a  full  knowledge  of 
the  assignment. 

Upon  full  examination  of  the  laws  of  Loui- 
siana and  the  decisions  of  its  courts,  we  see  no 
reason  to  believe  that  a  different  doctrine  on 
this  subject  prevails  in  that  State.  It  is  true 
that  the  same  distinctions  between  legal  and 
equitable  rights  may  not  as  to  the  mode  of  reme- 
dy exist  in  that  State,  which  are  recognized  in 
States  governed  by  the  common  law;  but  the 
same  purposes  of  substantial  justice  are  attain- 
ed there  under  similiar  circumstances  as  the 
courts  in  other  States  are  accustomed  to  ad- 
minister in  a  different  form. 

There  Is  a  marked  distinction  in  the  Loui- 
siana law  between  the  transfer  of  corporeal 
things  movable,  and  things  incorporeal.  In 
the  former  a  manual  tradition  of  the  thing  is 
ordinarily  but  not  universally  required  to  per- 

70S 


Digitized  by 


Google 


512 


SUPRRXB  COUBT  OF  THB  UNITED  STATES. 


1845 


feet  the  title.  In  the  case  of  incorporeal  things 
no  such  tradition  can  take  place,  and  therefore 
«uch  a  delivery  as  the  thing  admits  of — a  sort 
of  symbolical  delivery — is  admitted  by  the  law 
as  a  substitute.  There  are  several  articles  of  the 
Civil  Code  of  Louisiana  bearing  directly  on  this 
point;  but  it  will  be  sufficient  only  to  cite  a 
few  of  those  which  have  been  relied  on  by 
counsel.  Art.  2612  declares,  "In  the  transfer 
of  debts,  rights,  or  claims,  to  a  third  person, 
the  delivery  takes  place  between  the  transferrer 
and  transferee  by  the  giving  of  the  title."  Art. 
2613  declares,  "The  transferee  is  only  possess- 
ed, as  it  regards  third  persons,  after  notice  has 
been  given  to  the  debtor  of  the  transfer  having 
taken  place."  Art.  2456  declares,  "The  tradi- 
tion of  the  incorporeal  rights  is  to  be  made 
either  by  the  delivery  of  the  titles  and  of  the 
act  of  transferor  by  the  use  made  by  the  pur- 
chaser with  the  consent  of  the  seller."  In 
Bainbridge  v.    Clay  (16  Martin  R,  56)  the  8u- 

fireme  Court  of  Louisiana  said,  "A  debt  due 
by]  the  defendant  on  a.  fieri  facias  cannot  as  to 
third  persons  completely  pass  to  the  assignee 
unless  there  be  what  in  sales  of  tangible  prop- 
erty is  called  a  tradition  or  delivery;  ana  this 
is  effected  as  to  choses  in  action  by  notice  of 
the  assignment  to  the  debtor."  Again,  in 
Babcock  v.  MaUbie  (19  Martin  R.,  137),  the 
same  learned  court  said  that  the  true  test,  in 
cases  of  assignment,  is,  "That  where  the  owner 
of  the  property  has  lost  all  power  over  it  and 
cannot  change  its  destination. the  creditors  can 
not  attach."  The  same  doctrine  was  directly 
618*]  "affirmed  in  the  recent  case  of  Urie  v. 
Steven*  <2  Rob.  La.  Rep.,  251).  The  princi- 
ples announced  in  these  decisions  seem  com- 
pletely to  cover  the  present  suit.  In  the  case 
of  the  Carrollton  Bank  the  shares  had  actually 
passed  to  the  bank  itself  as  a  pledge ,and  nothing 
but  an  equity  remained  in  Black,  capable  of 
being  transferred,  and  that  was  assigned  by  the 
deed  of  assignment  to  the  assignee  before  the 
attachment,  and  was  known  to  Zacharie  &  Co. 
at  the  time  when  they  made  their  attachment; 
and  at  least  as  early  as  the  next  day  it  wasmade 
known  to  the  bank.  So  that  the  creditors  had 
full  notice  and  the  bank  had  full  notice;  and 
the  creditors  could  not  make  a  valid  attachment 
when  to  their  knowlcge  th#property  no  longer 
belonged  to  their  debtor.  The  case  as  to  the 
Carrollton  Bank  falls,  then,  directly  within  the 
principles  just  stated.  The  owner  had  parted 
with  all  his  property  in  the  stock;  he  had  lost 
all  power  over  it;  and  he  could  not  change  its 
destination.  The  same  principles  apply,  a  for- 
tiori, to  the  Gas  Light  and  Banking  Company; 
for  there,  not  only  had  the  creditors  notice  of 
the  assignment  before  their  attachment;  but 
the  company  also  had  notice  thereof  before  that 
period. 

It  is  true  that  the  charters  of  the  Carrollton 
Bank  and  of  the  Gas  Light  and  Banking  Com- 1 
pany  provide  that  no  transfer  of  the  stock  of 
these  corporations  shall  be  valid  or  effectual 
until  such  transfers  shall  be  entered  or  register- 
ed in  a  book  or  books  to  be  kept  for  that  pur- 
pose by  the  corporation.  But  this  is  manifest- 
ly a  regulation  designed  for  the  security  of  the 
bank  itself,  and  of  third  persons  taking  trans 
fers  of  the  stork  without  notice  of  any  prior 
equitable  transfer.  It  relates  to  the  transfer  of 
the  legal  title,  and  not  of  any  equitable  interest 
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In  the  stock  subordinate  to  that  title.  In  the 
case  of  The  Union  Bank  of  Georgetown  v.  Laird 
(2  Wheat.,  890)  this  court  took  notice  of  the 
distinction  between  the  legal  and  equitable  title 
in  cases  of  bank  stock,  where  the  charter  of 
the  bank  had  provided  for  the  mode  of  trans- 
fer. The  general  construction  which  has  been 
put  upon  the  charters  of  other  banks  contain- 
ing similiar  provisions  as  to  the  transfer  of  their 
stock,  is,  that  the  provisions  are  designed  sole- 
ly for  the  safety  and  security  of  the  bank  itself 
and  of  purchasers  without  notice;  and  that 
as  between  vendor  and  vendee,  a  transfer  not 
in  conformity  to  such  provisions  is  good  to 
pass  the  equitable  title  and  devest  the  vendor 
of  all  interest  in  the  stock.  Such  are  the  de- 
cisions in  the  cases  of  The  Bank  of  XJtka  v. 
SmaUey  (2  Cowen.  777.778),  Gilbert  v.  ManeJut- 
ter  Iron  Co.  (11  Wend.,  628).  Commercial  Bank 
of  Buffalo  v.  Kortwright  (22  Wend.,  862). 
Quiner  v.  The  Marblehead  Insurance  Co.  (10 
Mass.,  R.,  476),  and  Sergeant  \.  Frank!**  In- 
surance Co.  (8  Pick.  R,  90). 

We  see  no  reason  to  doubt  that  the  jurispru- 
dence of  Louisiana  adopts  a  similiar  interpre- 
tation for  the  purpose  of  protecting  equitable 
title  against  the  claims  of  creditors  of  the 
transferrer,  who  have  notice  of  such  equitable 
titles.  If  it  will  protect  an  assignment  of  a 
"chose  in  action  against  attaching  [*514 
creditors  alter  notice  of  the  assignment  given 
to  the  debtor,  because  no  title  remains  in  the 
transferrer  (as  we  have  seen  it  will),  a  fortiori, 
it  ought  to  protect  it  where  the  attaching  credit 
or  himself  has  notice,  since,  in  justice. he  is  en- 
titled only  to  take  under  his  attachment  what 
rightfully  remains  in  the  transferrer.  In  the 
absence  of  any  positive  controlling  statute  or 
direct  adjudication  of  the  courts  of  Louisiana 
upon  the  very  point,  in  contradiction  to  the 
doctrine  maintained  in  other  States,  as  one 
founded  ex  aqtto  et  bono  in  general  justice,  we 
may  well  presume,  that  a  State  deriving  its 
jurisprudence  from  the  Roman  law,  has  not 
failed  to  act  upon  it. 

There  is  another  ground,  auxiliary  to  this 
last  view,  which  is  entitled  to  great  considera- 
tion. It  is  well  settled  as  a  doctrine  of  inter- 
national jurisprudence,  that  personal  property 
has  no  locality,  and  that  the  law  of  the  owner's 
domicile  is  to  determine  the  validity  of  the  trans- 
fer or  alienation  thereof,  unless  there  is  some 
positive  or  customary  law  of  the  country  where 
it  is  found  to  the  contrary.  This  doctrine  has. 
in  the  very  late  case  of  The  United  States  v. 
Ihe  United  States  Bank  (in  June,  1844).  been 
fully  and  directly  recognized  and  affirmed  by 
the  Supreme  Court  of  Louisiana,  as  a  part  of  its 
own  international  jurisprudence;  and  it  was 
applied  in  that  very  case  to  support  an  assign- 
ment made  in  Pennsylvania,  by  the  Bank  of 
the  United  States,  to  certain  assignees,  who 
were  interveners  of  goods,  debts,  credits,  and 
effects,  in  Louisiana.  The  court  held  that  the 
assignment,  being  proved  to  be  valid  and  effect- 
ual by  the  law  of  Pennsylvania,  wsb  to  be 
deemed  equally  valid  and  effectual  to  pass  the 
goods,  debts,  credits,  and  effects,  of  the  bank, 
to  the  assignees  in  Louisiana,  against  the  at- 
taching creditors,  who  bad  notice  of  the  assign 
ment  at  the  time  of  their  attachment.  The 
decision  turned  upon  the  very  doctrine  of  in- 
ternational jurisprudence  just  referred  to.    Bo 
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that  here  we  have  the  high  authority  of  the 
State  court  in  this  very  matter,  that  there  is 
nothing  in  the  jurisprudence  of  Louisiana, 
which  forbids  giving  full  effect  and  validity  to 
in  assignment  of  debts,  credits,  and  equities, 
litaate  in  that  State,  where  the  assignment  is 
nlid  and  effectual  by  the  law  of  the  State 
where  it  is  made,  so  as  to  oust  the  rights  of  at- 
taching creditors  who  have  due  notice  thereof. 
Now,  in  the  case  before  us,  there  is  plenary 
evidence  that  the  assignment  was  valid  and 
effectual  by  the  laws  of  South  Carolina,  when 
and  where  it  was  made,  to  pass  the  right  to  the 
property  in  controversy;  and  that  the  attaching 
creditors  had  notice  thereof  before  their  attach- 
ment was  made;  so  that  its  validity  and  effect 
are  the  same  in  Louisiana  as  in  South  Carolina. 
It  iatrue  that  the  legal  title  could  not  pass 
without  a  regular  transfer  of  the  stocks  upon 
the  books  of  the  corporation;  but  it  is  equally 
true,  that  the  title  to  the  property,  subject  to 
the  pledge  thereof,  was  complete  in  the 
tarignee.  so  as  to  bind  the  banks  as  well  as  the 
attaching  creditors,  after  due  notice  to  them 
515*]  respectively.  We  are,  "therefore,  of 
opinion  that  the  district  judge  erred  in  direct- 
ing the  jury  that  the  delivery  of  the  stock  was 
not  complete  unless  the  transfer  was  entered 
upon  the  books  of  the  banks.  That  was  true 
at  to  the  absolute  legal  title,  but  it  did  not  pre- 
vent the  equitable  title  from  passing  to  and  be- 
coming completely  vested  in  the  assignee  under 
and  in  virtue  of  the  assignment,  bo  as  to  bind 
the  attaching  creditors,  as  soon  as  they  had 
aotice  thereof,  and  in  like  manner  the  banks.as 
•oon  as  they  had  notice  thereof. 

Upon  both  ground;  therefore,  stated  in  the  em- 
ttptwu,  the  judgment  of  the  Circuit  Court  it 
reverted,  and  the  cause  remanded  to  that  court 
nth  direction*  to  award  a  venire  facias  de  novo. 

CJted— *1  Wall.  80;  8  Bias..  483 ;  2  Wood.  *  M., 
4U.4M-487 :  8  McLean,  585 ;  1  Woods,  68 ;  8  Bank. 
Beg,  83;  8  Dill., 78,88. 


JOHNB.  CAMDEN,  Plaintiff  in  Error, 
v. 
THOMA8  C.  DOKBMU8,  CORNELUI8  R. 
8TJTDAM.  JAMES  8UYDAM,  and  JOHN 
M.  NIXON,  Defendant*  in  Error. 

Objection*  to  reception  of  evidence  thould  state 
ground*  of,  on  appeal— agreement*  between  in- 
dorter  and  indorsee — cuttorn  of  bank* — what 
it  due  diligence  to  collect. 

Where  a  general  objection  la  made.  In  the  court 
below,  to  the  reception  of  testimony,  without 
Mating  the  grounds  of  the  objection,  this  court 
oooaidera  it  as  vague  and  nugatory;  nor  ought  It 
to  have  been  tolerated  In  the  court  below. 

Where  at  the  time  of  the  indorsement  and  trans- 
tar  of  negotiable  note,  an  agreement  waa  made 
that  the  holder  should  send  It  for  collection  to  the 
bank  at  which  It  was,  on  its  face,  made  payable,  and 
la  the  event  of  Its  not  being  paid  at  maturity, 
wnwJd  use  reasonable  and  due  diligence  to  collect 
a  from  the    drawer  and  prior  indoraers  before 

torn.— A*  U>  exception*,  what  particularity  in,  is 
uaaaory  <»  order  to  a  review  in  appellate  court. 
General  exception,  or  otfcctitm,  when  not  sufficient. 
Besaate  to  Moore  v.  Bank  of  Metropolis,  fit  Pet., 


HoWAJtO  8, 
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resorting  to  the  last  lndorser,  the  holder  Is  bound 
to  conditions  beyond  those  which  are  Implied  in 
the  ordinary  transfer  and  receipt  of  commercial  in- 
struments. 

Bvidenoe  of  the  general  custom  of  banks  to  give 
previous  notloe  to  the  payer,  of  the  time  when 
notes  will  fall  due,  was  properly  rejected,  unless 
the  witness  oould  testify  as  to  the  practice  of  the 
particular  bank  at  whioh  the  note  was  made  pay- 
able. 

A  presentment  and  demand  of  payment  of  the 
note,  at  maturity,  within  banking  hours,  at  the 
bank  where  the  note  was  made  payable, was  a  suffi- 
cient compliance  with  the  contract  to  send  it  to  the 
bank  for  collection. 

The  record  of  a  suit  brought  by  the  holder  against 
the  maker  and  prior  indoraers  waa  proper  evidence 
of  reasonable  and  due  diligence  to  collect  the 
amount  of  the  note  from  them ;  and  It  was  a 

8 roper  instruction,  that  If  the  jury  believed  that 
le  prior  indoraers  had  left  the  State  and  were  in- 
solvent, the  holder  of  the  note  was  not  bound  to 
send  executions  to  the  counties  where  these  In- 
doraers resided  at  the  Institution  of  the  suit. 

The  diligent  and  honest  prosecution  of  a  suit  to 
judgment  with  a  return  of  nulla  bona,  has  always 
been  regarded  as  one  of  the  extreme  tests  of  due 
dlllgenoe. 

And  the  ascertainment,  upon  correct  and  suffi- 
cient proofs,  of  entire  and  notorious  Insolvency,  is 
recognized  by  the  law  as  answering  the  demand  of 
due  dlllgenoe,  and  as  dispensing  with  the  more  dil- 
atory e  videnoe  of  a  suit. 

If  the  holder  cannot  obtain  a  judgment  against 
the  maker  for  the  whole  amount  of  the  note,  in 
consequence  of  the  allowance  of  a  set-off  as  between 
the  maker  and  one  of  the  prior  indoraers,  this  is  no 
bar  to  a  full  recovery  against  the  last  lndorser  pro- 
vided the  holder  has  been  guilty  of  no  negllgenoe. 

#rPHI8  case  was  brought  up  by  writ  [*5 16 

-L  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Missouri. 

The  defendants  in  error  were  citizens  of  the 
State  of  New  York  and  partners  in  trade  under 
the  name  and  style  of  Doremus,  Suydams  & 
Nixon.  The  plaintiff  in  error  was  the  surviv- 
ing partner  of  the  mercantile  house  of  JohnB. 
and  Marbel  Camden,  which  carried  on  busi- 
ness at  St.  Louis  under  the  name  and  Arm  of 
J.  B.  &  M.  Camden.  The  plaintiff  in  error 
was  sued  in  the  court  below  as  lndorser  of  the 
following  promissory  note: 

On  the  8th  of  June,  1886,  Ewing  F.  Cal- 
houn executed  this  note,  viz. : 
"$4,319.90. 

"Twelve  months  afterdate,  I  promise  to  pay 
Judah  Barrett,  or  order,  four  thousand  two 
hundred  and  nineteen  dollars  and  ninety  cents, 
negotiable  and  payable  at  the  Commercial  Bank 
of  Columbus,  June  8.  1886. 

"  Ewnra  P.  Calhoun. 
"Mississippi  + 1809."  Columbus, Mississippi." 
Which  note  was  indorsed  by  Barrett  to  Sterling 
Tarpley,  or  order,  by  him  to  J.  B.  &  M.  Cam- 
den, or  order,  and  by  them  to  Doremus,  Suy- 
dams &  Nixon,  or  order. 

On  the  22d  of  August,  1886,  the  plaintiffs 
and  defendant  entered  into  the  following  agree- 
ment: 

"New  Yomk,  August  22d,  1886. 

"Memorandum  of  an  agreement  and  trade 
made  by  and  between  Doremus,  Suydams  & 
Nixon,  of  the  city  of  New  York,  of  the  one 

Sart,  and  J.  B.  &  M.  Camden,  of  the  city  of 
t.  Louis,  of  the  other  part,  witnesseth: 
Whereas,  the  said  Camdens  have  this  day 
sold  and  assigned  unto  the  said  Doremus, 
Suydams  &  Nixon,  a  note  for  four  thousand 
two  hundred  and  nineteen  dollars  and  ninety 
cents,  payable  twelve  months  after  date,  and 
dated  the  eighth  day  of  June,  1886,  and  nego- 
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tiable  and  payable  at  the  Commercial  Bank  of 
Columbus,  Miss.,  Executed  by_  EwingF.  Cal- 
houn to  Judah  Barrett,  and  indorsed  by  the 
said  Judah  Barrett  and  Sterling  Tarpley  and  J. 
B.  &  M.  Camden.  Now,  it  is  expressly  under- 
stood and  agreed  by  the  contracting  parties,  that 
the  said  Doremus,  Suydams  &  Nixon  are  to 
send  t  he  said  note  to  the  said  Commercial  Bank  of 
Columbus,  Mississippi,  for  collection, and  in  the 
event  of  its  not  being  paid  at  maturity.they  are  to 
use  reasonable  and  due  diligence  to  collect  it  of 
the  drawer  and  two  indorsers  before  they  call 
upon  the  said  Camdens;  but  in  the  event  of  its 
not  being  made  out  of  them,  then  the  said  Cam- 
dens bind  and  obligate  themselves,  so  soon  as 
informed  of  the  fact,  to  pay  the  said  Doremus, 
Suydams  &  Nixon,  the  principal  of  the  said 
note,  together  with  its  interest  and  all  legal 
costs  they  may  have  incurred  in  attempting  its 
collection.     J.  B.  &  M.  Camden, 

"Doremus,  Suydams  &  Nixon." 
517*]     *The  note  not  being  paid  at  maturity, 
suit  was  brought  by  the  indorsers  against  the 
plaintiff  in  error  as  surviving  partner  of  the  in- 
dorsers, J.  B.  &  M.  Camden. 

Upon  the  trial  of  the  cause,  the  plaintiff  of- 
fered to  read  in  evidence  sundry  depositions, 
and  also  a  voluminous  record,  which  are  all 
set  forth  in  full  in  the  first  bill  of  exceptions,  but 
which  it  is  impossible  to  insert  here  on  account 
of  their  great  length.     They  were: 

1.  The  deposition  of  Thomas  B.  Winston, 
that  he  presented  the  note  at  the  Commercial 
Bank  or  Columbus,  and  demanded  payment 
thereof,  which  was  refused;  that  payment  was 
demanded  on  the  10th  of  June,  1837,  because 
the  day  of  payment  fell  on  Sunday;  that  it  was 
protested,  and  notices  .thereof  sent  to  the  first, 
second,  and  third  indorsers. 

2.  The  deposition  of  Ewing  F.  Calhoun, 
proving  his  own  signature;  the  nand writing  of 
the  first  and  second  indorsers;  that  he  was 
sued  at  the  first  court  after  the  note  became 
due;  that  the  suit  was  prosecuted  as  diligently 
as  possible  to  a  judgment  and  execution;  that 
deponent  continued  to  reside  in  Lowndes 
County,  Mississippi,  but  that  at  the  rendition 
of  the  judgment  Barrett  resided  in  South  Car- 
olina, and  Tarpley  in  Texas;  that  Barrett  and 
Tarpley  were  both  insolvent,  and  had  no  prop- 
erty within  the  State  of  Mississippi,  out  of 
which  to  make  the  judgment,  or  any  part  there- 
of; that  at  the  trial  deponent  was  allowed  a  set- 
off against  Tarpley,  of  about  $1,500,  which 
Tarpley  owed  deponent  at  the  time  of  the  com- 
mencement of  the  suit,  and  before  he  received 
notice  of  Tarpley's  indorsement. 

8.  The  deposition  of  Samuel  F.  Butterworth, 
that  the  suit  was  prosecuted  as  diligently  as 
possible  to  judgment  and  execution;  that  at 
October  Term,  1838,  a  verdict  was  rendered 
for  the  plaintiffs,  which  was  set  aside;  that  in 
April,  1839,  another  verdict  was  rendered, 
which  was  also  set  aside;  that  in  December, 
1839,  a  verdict  was  rendered  for  only  $8,498.46, 
upon  which  a  fieri  facias  was  issued,  the  stat- 
utes of  the  State  not  authorizing  process 
against  the  person ;  that  no  property  could  be 
found  out  of  which  the  execution  or  any  part 
thereof  could  be  made. 

4.  A  document  purporting  to  be  a  transcript 
of  the  record  of  the  suit  spoken  of  above, 
showing  its  progress  up  to  the  final  return  of 
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the  sheriff,  which  was  as  follows:  "The 
within  named  Ewing  F.  Calhoun,  Judah  Bar- 
rett, and  Sterling  O.  Tarpley.  have  no  goods  or 
chattels,  lands  or  tenements,  within  my  county, 
whereof  I  can  make  the  sums  within  mentioned, 
or  any  part  thereof.    March  28th,  1842." 

Each  one  of  these  papers  was  severally  ob- 
jected to  by  the  defendant,  but  the  court  over- 
ruled the  objection,  and  permitted  them  to  be 
read  in  evidence.  The  admission  of  these 
four  papers  constituted  the  ground  of  the  first 
bill  of  exceptions. 

BUI  of  Exceptions  No.  2: 

•"  Be  it  remembered,  that  on  the  trial  [*518 
of  this  cause,  the  plaintiffs,  in  addition  to  the 
evidence  in  the  former  bill  of  exceptions  in  thu 
case  contained,  examined  Pardon  D.  Tifftnv 
as  a  witness,  who  testified  that  shortly  before  thu 
suit  was  brought,  as  well  as  after,  he  had  con- 
versations with  the  defendant  in  relation  to  the 
claim  of  the  plaintiffs  against  him ;  and  the  de- 
fendant told  the  witness  that  he  had  transfer 
red  the  note  in  question  in  the  present  action 
to  the  plaintiffs. for  goods  purchased  from  them, 
and  that  at  the  time  he  transferred  the  note  u 
the  plaintiffs  he  was  indifferent  whether  the; 
took  it  or  not.  as  he  considered  some  of  the 
parties  thereto  as  good  as  George  Collier  (who 
is  known  to  the  court  and  jury  as  a  very  rich 
man).  Witness  did  not  know  whether  defend- 
ant saw  the  note  or  not.  The  witness  received 
a  copy  of  the  record  of  the  suit  in  Lowndes 
County,  Mississippi,  brought  by  the  plaistifii 
against  Ewing  F.  Calhoun,  the  maker  of  um 
note,  and  Judah  Barrett  and  Sterling  Tarpley 
the  indorsers;  but  witness  could  not  say  wheu 
er  he  received  the  copy  from  Mr.  Adams,  tin 
agent  of  the  plaintiffs,  or  from  the  defendant 
or  from  Mr.  Oamber,  the  counsel  of  tfie  de 
fendant.  The  defendant  in  his  converaalta 
with  witness  was  aware  of  the  nature  of  tb 
plaintiffs'  claim  against  him,  and  objected  fa 
the  claim,  alleging  that  the  plaintiffs  had  no 
used  due  diligence  to  collect  the  amount  of  tit 
note;  he  did  not  say  that  if  he  were  satified  tfca 
diligence  had  been  used  he  would  pay  On 
claim;  but  he  did  say  that  he  was  not  bous* 
to  pay,  and  would  not  pay  the  claim;  but  mad 
no  other  objection  to  the  claim  but  want 
diligence." 

The  plaintiffs  next  gave  in  evidence  an 
of  the  Legislature  of  the  State  of 
entitled  "  An  Act  to  abolish  imprisonment : 
debt,"  approved  February  15th,  1839,  which  I 
parties  here  in  open  court  agree  may  be  read! 
any  court  in  which  this  cause  may  be  pend" 
from  the  printed  statutes  of  the  State  of 
sissippi. 

The  plaintiffs  then  proved  the  handwr 
of  the  defendant  to  the  following  letter 
dressed  to  the  plaintiffs,  and  read  the  sans*  I 
evidence  to  the  jury  in  the  words  following: 
"Saint  Louis,  October 24th,  16W. 
"Messrs.    Doremus,    8utdams    &  Xrxos 
New  York: 

"  Gents:    Your  favor  of  the  11th  inst. 
received,  and  contents  noted.     It  is  quite 
of  our  power  to  send  you  any  New 
bills  for  your  note  on  E.  F.   Calhoun. 
trust  you  will  before  long  receive  a  ;_ 
for  the  entire  debt,  interest  and  cost,  i 
you   will  find   by  the  virtue  of  an 
that  '  insolvency  has  not  passed  upon  I 
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Those  who  have  gone  to  Texas  may  yet  make 
a  great  rise  in  that  fine  country.  We  regret 
that  the  note  has  been  so  difficult  of  collec- 
tion. 

"We  scarcely  know  which,  your  or  we,made 
the  worse  trade;  we  have  many  of  the  goods 
on  band  we  got  for  it.  Your  friends, 

"  J.  B.  &  M.  Camden. 
519*]     *"YourmessagetoMr.  Homans.cash- 
ier,  has  been  attended  to,  and  delivered." 

It  was  admitted  by  defendant's  counsel  that 
the  indorsements  on  the  note  given  in  evidence 
were  filled  up  in  the  handwriting  of  Josiah 
Spalding,  the  counsel  of  the  plaintiffs  in  this 
action.  For  the  purposes  of  this  suit.  It  was 
also  admitted  that  the  laws  of  the  State  of 
New  York  placed  the  liability  of  indorsers 
upon  promissory  notes  on  the  same  footing 
with  the  liability  of  indorsers  upon  inland  bills 
of  exchange  under  the  general  law  merchant. 

The  plaintiffs  having  nere  closed  their  case, 
the  defendant  produced  one  William  C.  Ander- 
son as  a  witness,  who,  being  sworn,  testified 
that  he  had  been  employed  in  several  banks, 
and  had  conducted  one  in  St.  Louis  himself; 
that  the  practice  in  banks  in  relation  to  notes 
deposited  with  them  for  collection  was  to  give 
notice  to  the  payer  of  the  note  that  it  was  in 
the  bank,  and  when  it  wou)v  become  due; 
that  the  effect  on  the  credit  of  a  payer  of  a 
failure  to  pay  the  note  when  it  became  due, 
was  different  in  eastern  and  western  banks. 
In  banks  at  the  east,  paper  deposited  for  col- 
lection was  considered  almost  as  sacred  as 
paper  discounted  by  the  banks,  and  a  failure 
to  pay  would  stop  the  accommodation  of  the 
payer  at  the  bank;  but  in  the  western  banks 
the  effect  of  permitting  collection  paper  to  lie 
over  was  not  of  much  consequence  to  the  credit 
of  the  payer.  The  defendant's  counsel  having 
asked  the  witness,  whether  a  note  presented  at 
a  bank  for  payment  on  the  last  day  of  grace, 
by  a  notary  public,  would  be  considered  as 
having  been  sent  to  the  bank  for  collection, 
within  the  meaning  of  the  contract  between 
plaintiffs  and  defendant,  the  question  was  ob- 
jected to  by  the  plaintiffs'  counsel,  and  the 
court  not  only  refused  to  allow  the  question  to 
be  answered,  but  rejected  all  testimony  given 
by  the  witness,  or  which  might  be  given,  in 
relation  to  the  practice  of  banks  on  notes  de- 
posited for  collection,  unless  the  witness  could 
testify  as  to  the  practice  or  usage  of  the  Com- 
mercial Bank  of  Columbus,  mentioned  in  the 
aote  of  Calhoun;  to  which  opinion  of  the  court 
the  defendant,  by  his  counsel,  excepts. 

Instructions  asked  by  defendant: 

"  The  defendant,  by  his  counsel,  moved  the 
court  to  instruct  the  jury,  that  the  plaintiffs 
were  bound  to  send  the  note  of  Ewing  F. 
Calhoun,  indorsed  by  Jndah  Barrett  and  Ster- 
ling Tarpley,  to  the  Commercial  Bank  of  Co- 
Iambus,  Miss.,  for  collection;  and  that,  unless 
it  is  proved  to  the  satisfaction  of  the  jury  that 
Uus  was  done  by  the  plaintiffs,  they  must  find 
for  the  defendant;  which  instruction  was  given 
to  the  jury  by  the  court,  with  this  explanation : 
That  if  the  jury  believes  the  note  was  presented 
at  the  bank,  and  had  [?]  there,  by  the  agent  of 
the  plaintiffs,  at  the  banking  hours  on  the  day 
it  fell  due,  so  as  to  be  a  valid  demand  on  the 
Maker,  then  it  was  duly  at  the  bank,  as  re- 
qsrired  by  the  contract  sued  on.  To  which  ex- 
Howakd  8. 


planatory   instruction   the  defendant,  by  his 
counsel,  excepts. 

•"Thedefendant,  by  his  counsel,  fur-  [*520 
ther  moved  the  court  to  instruct  the  jury,  that 
the  plaintiffs  were  bound  to  use  diligence  by  suit 
against  Calhoun,  the  maker  of  the  note,  and 
Barrett  and  Tarpley,  the  indorsers  thereof,  in 
order  to  collect  the  money;  and  that  if  the 
plaintiffs  neglected  to  prosecute  their  action 
with  diligence  against  either  of  said  parties, 
the  defendant  is  not  responsible  on  his  indorse- 
ment of  the  note  in  question ;  which  instruction 
was  given  by  the  court. 

"  The  defendant,  by  his  counsel,  then  moved 
the  court  to  instruct  the  jury,  that  the  record 
from  the  Circuit  Court  of  Lowndes  County, 
given  in  evidence,  does  not  show  due  diligence 
by  suit  against  Calhoun,  the  maker,  and  Bar- 
rett and  Tarpley.  the  indorsers,  of  the  note  in 
question;  which  instruction  the  court  refused 
to  give,  and  in  lieu  thereof  instructed  the  jury, 
that,  so  far  as  the  record  goes,  it  does  show  due 
diligence  on  part  of  the  plaintiffs;  and  if  the 
jury  believe  from  the  evidence,  given  in  addi- 
tion to  the  record,  that  the  two  indorsers  had 
left  the  State  of  Mississippi,  and  were  insolvent, 
and  had  left  no  property  in  that  State,  at  the 
time  the  judgment  was  rendered,  that  the 
plaintiffs  were  not  bound  to  cause  executions 
to  be  sent  to  the  counties  where  the  indorsers 
respectively  resided  at  the  time  they  were  sued. 
To  which  opinions  of  the  court,  in  refusing 
the  instruction  asked  by  the  defendant  as  last 
above  mentioned,  and  in  giving  the  instruction 
in  lieu  thereof  which  was  given  by  the  court, 
the  defendant,  by  his  counsel,  excepts. 

"  The  defendant,  by  his  counsel,  then  moved 
the  court  to  instruct  the  jury,  that  the  plaintiffs, 
under  the  law  of  Mississippi,  were  entitled  to  a 
judgment  against  Tarpley  for  the  full  amount  of 
the  note,  notwithstanding  any  payment  or  set- 
off between  Calhoun,  the  maker  of  the  note, 
and  Tarpley,  the  indorser;  and  that,  if  the 
plaintiffs  have  neglected  to  assert  their  right  to 
such  judgment,  and  have  suffered  a  judgment 
by  their  neglect  to  pass  for  a  smaller  amount, 
the  defendant  is  discharged  by  such  neglect 
for  all  accountability  for  the  sum  thus  lost; 
which  instructions  the  court  refused  to  give, 
because  -  the  record  from  Mississippi  furnished 
all  the  evidence  on  the  subject  to  which  this 
instruction  refers,  and  no  negligence  appears 
from  said  record  in  prosecuting  the  suit  against 
Tarpley;  to  which  opinion  of  the  court  the 
defendant  by  his  counsel,  excepts.  And  the 
defendant,  by  his  counsel,  prays  the  court  to 
sign  and  seal  this  his  bill  of  exceptions,  and 
that  the  same  may  be  made  part  of  the  record, 
which  is  done.  J.  Catron,  [l.  s.] 

"R.  W.  Wells^l.  s.]" 

Mr.  John  J.  Hardin  for  plaintiff  in  error. 

Mr.  Z.  Cottint  Lee  for  defendants  in  error. 

Mr.  Hardin' t  argument  was  as  follows: 

The  points  now  arising  for  the  consideration 
of  the  court,  are: 

1.  Were  the  Instructions  asked  improperly 
refused ;  and  those  delivered  in  lieu  thereof  im- 
properly given? 

*2.  Were  the  depositions,  or  any  one  [*521 
of  them,  improperly  permitted  to  be  read  in 
evidence? 

8.  Does  the  record  from  Mississippi  show 
the  use  of  reasonable  and  due  diligence? 
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The  contract  was  not  complied  with,  by  de- 
fendants in  error,  in  this: 

They  were  to  "  send  the  said  note  to  the 
Commercial  Bank  of  Columbus,  Mississippi, 
for  collection.  This  they  did  not  do,  and  there 
is  no  evidence  that  the  bank  ever  had  it  for 
collection.  It  is  true  this  note  was  protested 
for  nonpayment  on  the  last  day  of  grace;  but 
there  is  a  wide  difference  between  sending  a 
note  to  a  bank  for  collection,  and  merely  pre- 
senting it  for  payment  on  the  last  day  of  grace. 
Banks,  universally,  are  collecting  agents;  they 
always  give  notice  of  the  time  of  payment,  and 
of  the  amounts  due  to  the  debtors  whose  notes 
are  left  with  them  for  collection.  It  is  an  in- 
jury to  a  man's  credit,  and  not  unfrequently 
destroys  his  business  character,  not  to  provide 
the  means  of  paying  a  note  left-  with  a  bank  for 
collection,  and  of  which  he  has  been  notified. 
These  reasons  must  have  operated  with  plaintiff 
in  error  in  inducing  him  to  require  the  note  to 
be  sent  to  the  bank  for  collection.  Calhoun, 
as  appears  from  the  record,  lived  in  the  town 
where  the  Columbus  bank  was  situated:  and 
if  he  had  been  notified  that  the  note  was  left  in 
the  bank  for  collection,  he  might  have  had  an 
opportunity  of  providing  for  its  liquidation. 
Nor  will  it  do  to  say  that  the  presentation  of 
the  note  for  payment  was  the  same  thing  In 
substance  as  sending  it  to  the  bank  for  collec- 
tion. The  plaintiff  in  error  did  not  think  so, 
and  at  any  rate  he  has  required  the  stipulation 
that  the  note  should  be  sent  to  the  bank  for 
collection  by  defendants  in  error;  and  the  de- 
fendants in  error  have  no  right  to  say  that, 
although  they  did  not  comply,  they  did  what 
amounts  to  nearly  the  same  thing.  The  sending 
the  note  to  the  bank  for  collection  was  a  condi- 
tion precedent  to  the  liability  of  plaintiff  in 
error,  and  should  be  shown  to  have  been 
strictly  complied  with  by  defendants  in  error. 

Suppose,  for  instance,  as  is  the  fact,  though 
it  does  not  appear  on  the  record,  that  the  note 
was  sent  to  the  Columbus  Bank  of  Georgia,  and 
did  not  reach  the  agent  of  defendants  in 
error  in  Mississippi  until  the  last  day  of  grace, 
when  it  was  forthwith  protested.  This  was 
not  a  compliance  with  the  letter  or  spirit  of  the 
contract. 

In  Ibis  view  of  the  case,  it  was  proper  to 
prove  what  was  the  usage  of  banks  with  re- 
gard to  paper  left  with  them  for  collection,  and 
the  testimony  of  W.  C.  Anderson  (p.  519)  was, 
therefore,  pertinent.  This  testimony  was  ex- 
cluded by  the  court,  and  was  therefore  error. 

The  first  instruction  asked  by  the  plaintiff  in 
error  in  the  court  below  was  therefore  proper, 
and  was  erroneously  refused. 

The  depositions  were  improperly  permitted 
to  berea# 

1st  Objection.  They  were  taken  before  a 
522*]  "  judge  of  the  ninth  'judicial  district 
of  Mississippi."  The  law  of  1789  makes  no 
mention  of  such  an  officer  as  authorized  to  take 
depositions.  If  it  is  said  that  such  judges  were 
judges  of  a  "court  of  common  pleas,  within 
the  meaning  of  that  law,  it  is  answered,  that  if 
so,  that  fact  should  appear  affirmatively  in 
the  certificate  of  authentication.  No  evidence 
aliunde  being  introduced,  the  deposition  itself 
should  contain  the  complete  evidence  that  it 
was  taken  by  a  legally  authorized  officer.  (1 
Peters,  855.) 
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2d  Objection.  The  depositions  were  taken 
de  bene  esse,  and  the  certificate  does  not  comply 
either  with  the  letter  or  spirit  of  the  law.  The 
80th  section  of  the  Judiciary  Act  of  1789  pro- 
vides for  taking  such  depositions  when  the 
witness  resides  more  than  a  hundred  miles 
from  the  place  of  trial,  upon  giving  due  notice 
of  the  time  and  place  of  taking  the  deposition 
"  to  the  adverse  party,  or  his  attorney,  as 
either  may  be  nearest,  if  cither '  is  within  a 
hundred  miles  of  the  place  of  caption." 

This  law,  being  in  derogation  of  the  common 
law,  must  be  strictly  complied  with.  (1  Peters, 
855;3Cranch,  297.) 

The  certificate  of  the  judge  attached  to  each 
one  of  the  depositions  states  that  no  notification 
was  given  to  plaintiff  in  error  of  the  taking  of 
the  said  depositions,  "because  neither  the  said 
John  B.  Camden,  nor  his  counsel,  live  within 
one  hundred  miles," &c. 

It  was  decided  by  the  Supreme  Court  (3 
Cranch,  297),  that  in  taking  a  deposition  under 
a  dedimv*  potettatem,  the  term  "attorney," 
used  in  the  Virginia  statute,  meant  an  attorney 
in  fact,  and  not  an  attorney  at  law.  The  words 
of  the  Virginia  statute  (see  Tate's  Digest,  p. 
210,  sees.  18  and  15)  are,  on  "giving  notice  to 
the  adverse  party,  his  attorney,  or  agent. " 

The  inference  from  analogy,  and  from  the 
decision  in  8  Cranch,  297,  is  "irresistible,  that 
the  term  "  attorney,"  used  in  the  80th  section 
of  the  law  of  1789,  means  an  attorney  in  fact, 
and  not  an  attorney  at  law. 

It  therefore  would  be  no  compliance  with  the 
law  to  certify  that  "neither  the  adverse  party, 
nor  his  attorney  at  law,  live  within  one  hun- 
dred miles,"  <ftc.  It  seems  to  have  been  the 
idea  of  the  judge  who  made  the  authentication 
that  the  law  of  1789  meant  an  attorney  at  law. 
But  even  if  the  law  was  construed  to  mean  an 
attorney  at  law,  the  word  "  counsel,"  used  in 
the  certificate,  does  not  mean  its  requisition.  A 
counsel  and  an  attorney  are  two  distinct  legal 
officers.  Their  duties  may  be,  but  are  not  nee 
essarily,  discharged  by  the  same  person.  It  i* 
the  province  of  an  attorney  to  prepare  a  case, 
by  making  up  the  pleadings,  taking  depositions, 
&c. ;  whilst  the  counsel  in  the  cause  manages  it 
in  court  after  the  case  is  prepared  by  the  attor- 
ney to  his  hand.  The  plaintiff  in  error  might 
not  have  had  a  counsel  within  a  hundred  miles, 
and  yet  have  had  an  attorney  at  law.  But  as 
a  counsel  is  neither  an  attorney  at  law  or  an  at- 
torney in  fact,  rum  conttai,  but  that  the  plaint 
iff  in  error  had  an  "attorney  living  with-  [*523 
in  one  hundred  miles,  and  the  defendants  in 
error  failed  to  give  him  notice,  and  therefoie 
have  had  the  authentication  so  made  as  to  pre 
.vent  this  fact  from  appearing.  The  law  being 
in  derogation  of  a  man's  common  law  right*, 
and  the  depositions  being  taken  or  parte,  the 
authentication  should  exclude  every  concluwot 
which  could  in  reason  be  made  against  the  le- 
gality and  formality  of  taking  the  deposition 
(1  Peters,  855.)  They  should,  therefore,  have 
been  excluded  from  the  jury. 

8d  Objection.  The  deposition  of  Tbos.  B 
Winston  should  have  been  excluded,  becamv 
he  was  not  sworn  to  testify  "  the  whole  truth." 
He  was  sworn  "  to  testify  the  truth,  and  noth- 
ing else  but  the  truth."  Now,  the  80th  section 
of  the  Act  of  1789,  authorizing  the  taking  of 
these  depositions,  expressly  provides  that  'the 
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witness  is  to  be  carefully  examined,  and  cau- 
tioned, and  sworn,  or  affirmed,  to  testify  the 
whole  truth."  This  was  not  done,  and  the  dep- 
osition, therefore,  should  have  been  excluded. 
This  is  analogous  to  the  case  where  a  witness 
does  not  answer  the  general  interrogatory,  "Do 
you  know  anything  further?"  Such  a  neglect 
is  sufficient  to  vitiate  the  deposition.  (3  Wash. , 
106.)     • 

4ih  Objection.  The  deposition  of  S.  F.  But- 
terworth  should  have  been  excluded  for  imper- 
fection or  diminution.  It  begins  by  stating 
"that  the  annexed  note  was  sued/'&c. ;  and  no 
note  is  annexed,  or  set  out  in  the  deposition. 
Nor  could  anyone  tell  who  were  the  parties  to 
lie  note  from  anything  which  is  contained  in 
the  deposition,  for  their  names  are  not  even 
mentioned.  The  court  cannot  tell  whether  it 
was  the  note  here  sued  on  that  the  witness  had 
before  him,  and  intended  to  have  annexed  to 
his  deposition,  or  whether  it  was  not  an  entirely 
different  instrument. 

This  defect  cannot  be  supplied  by  reference 
to  the  deposition  of  Winston,  for  that  is  a  dis- 
tinct deposition,  and  was  taken  at  a  different 
time — one  being  taken  on  15th  January , and  the 
utter  on  17th  February,  1842.  Each  deposition 
must  be  perfect  in  itself. 

If  the  depositions  are  excluded,  there  is  no 
evidence  whatever  of  any  diligence.  If  the  dep- 
osition of  T.  B.  Winston,  the  acting  notary 
public,  is  excluded,  there  is  no  testimony  to 
show  that  the  note  was  even  presented  for  non- 
payment at  the  Columbus  Bank.  This  being 
required  by  the  contract,  the  other  testimony 
would  not  be  sufficient  to  support  the  judg- 
ment. But  the  fact  of  permitting  one  improp- 
erly taken  deposition  to  be  read  to  the  jury  is 
sufficient  to  reverse  the  judgment. 

The  court  erred  in  refusing  the  third  instruc- 
tion asked  by  plaintiff  in  error,  which  was 
.substantially,  that  the  record  from  Lowndes 
County  does  not  show  due  diligence  by  suit, 
and  also  in  the  instruction  given  in  lieu  thereof 
by  the  court.  First.  The  suit  in  Lowndes 
County,  Mississippi,  was  instituted  by  defend- 
ants in  error,  against  maker,  and  two  first  in- 
doraers  of  the  note  here  sued  on,  under  a  pro- 
vision in  the  statutes  of  Mississippi.  (Howard 
524*]  &  Hutchinson's  Statutes  *ot  Missis- 
sippi, 507,  sec.  33,  authorizing  this  mode  of  in- 
stituting suit.)  A  subsequent  section  of  same 
law  provides  (sec.  35,  Howard  &  Hutchinson, 
•596);  "  The  court  shall  receive  the  plea  of  non 
atrampxit  and  no  other,  as  a  defense  to  the 
menu  in  all  suits  brought  in  pursuance  of  this 
act,  and  all  matters  of  difference  may  be  given 
in  evidence  under  the  said  plea.  And  it  shall 
be  lawful  for  the  jury  to  render  a  verdict 
against  part  of  the  defendants,  and  in  favor  of 
the  others,  if  the  evidence  before  them  require 
such  a  verdict,  and  the  court  shall  render  up 
the  proper  judgments  in  such  verdicts  against 
the  defendants,  which  judgments  and  verdicts 
»oall  not  be  reversed,  annulled,  or  set  aside  for 
want  of  form." 

Sec  41.  same  act  and  page,  provides,  that 
defendants  shall  not  sever  in  their  pleas  to  the 
merits  of  the  action. 

Another  act  of  Mississippi  (Howard  &  Hut- 
chinson, 374.  sec.  12)  provides  that  "  the  de- 
fendant shall  be  allowed  the  benefit  of  any  pay- 
men,  discount,  or  set-off,  made,  had,  or  pos- 
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sessed  against  the  same  (any  assigned  note  or 
bill  of  exchange)  previous  to  the  notice  of  the 
assignment." 

These  provisions  are  innovations  on  the  com- 
mon law,  and  were  evidently  intended  to  create 
a  new  practice  in  pleadings,  trials,  and  render- 
ing up  judgments.  If  it  is  not  so,  then  the  set- 
off of  the  maker  of  the  note,  Calhoun,  against 
the  second  indorser,  Tarpley,  was  all  wrong, 
and  there  was  a  total  want  of  diligence  in  de- 
fendant in  error,  in  not  taking  the  case  to  the 
appellate  court  and  having  it  there  decided, 
and  in  permitting  the  case  to  be  continued  for 
three  years,  for  an  improper  defense  in  the  Cir- 
cuit Court. 

Admitting,  then,  that  it  was  proper  for  Cal- 
houn to  claim  his  set-off  against  Tarpley,  it  is 
clear  that  judgment  should  have  been  rendered 
against  Calhoun  for  the  amount  of  note  and 
interest,  after  deducting  the  amount  of  the  set- 
off. But  it  is  equally  clear  that,  as  Tarpley 
indorsed  the  note  without  crediting  thereon  the 
amount  of  the  set-off,  and  without  giving  notice 
that  there  existed  any  such  set-off,  that  judg- 
ment should  have  been  rendered  against  him 
for  the  full  amount  of  the  note  and  interest. 
The  35th  section  provides  expressly  for  such 
cases.  And  without  such  a  provision,  and 
a  strict  compliance  with  the  law  under  it,  most 
flagrant  injustice  would  bo  done  in  numerous 
cases,  and  especially  in  the  present  instance. 
Tarpley  indorses  the  note  to  plaintiff  in  error, 
without  notice  of  any  set-off.  Plaintiff  in  error 
indorses  it  to  defendant  in  error,  on  the  faith  of 
Tarplcy's  solvency.  Defendant  in  error  sues 
Calhoun  and  Tarpley,  and  takes  a  judgment 
against  both,  for  the  amount  due  from  Cal- 
houn to  Tarpley,  and  wholly  neglects  to 
take  a  judgment  for  the  amount  really  and  justly 
due  by  Tarpley,  as  the  law  authorized.  If 
plaintiff  in  error  now  pays  up  the  note  and  in- 
terest, and  goes  back  on  Tarpley,  this  judg- 
ment against  Calhoun  and  Tarpley,  for  less 
than  what  Tarpley  was  legally  liable  for,  will 
be  a  bar  to  a  recovery  for  a  greater  sum.  The 
defendant  in  error  'having  thus  failed  [*52o 
to  obtain  a  judgment  as  he  should  have  done 
for  the  whole  amount  due,  and  thus  having 
prejudiced  the  plaintiff  in  error,  there  was  not 
due  diligence  used. 

The  36th  section  of  the  statute  of  Mississippi 
(Howard  &  Hutchinson,  596)  provides  that 
"  new  trials  shall  alone  be  granted  to  such  de- 
fendants as  the  verdicts  may  have  been  wrong- 
fully rendered  against,  and  judgments  shall  be 
.rendered  against  all  the  other  defendants  in 
pursuance  of  the  verdict."  It  appears  a  ver- 
dict was  rendered  on  the  17th  October,  1838, 
against  all  three  of  the  defendants,  Calhoun, 
Barrett,  and  Tarpley,  for  $4,102.77,  and  judg- 
ment rendered  thereon.  On  same  page,  it  ap- 
pears, that  at  same  time  "  the  defendant,  E.F. 
Calhoun,  moves  the  court  to  grant  a  new  trial, 
<fcc."  On  page  28,  the  case  is  docketed  "Dare- 
mus,  Suydam  &  Nixon  v.  Biting  F.  CoIIiouh;" 
and  it  states,  "  thereupon  came  on  the  motion 
of  the  defendant  for  a  new  trial,  &c,"  which 
motion  was  sustained.  This  motion  was  made 
by  one  defendant,  the  reasons  assigned  are  per- 
sonal to  himself,  and  the  new  trial  is  granted 
to  him  on  his  motion.  According  to  the  36th 
section  above,  judgment  should  have  been  ren- 
dered against  Barrett  and  Tarpley,  the  indors- 
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era,  who  did  not  join  in  the  motion  for  a  new 
trial,  and  who  had  no  possible  defense  against 
the  note.  Yet  defendant  in  error  neglected  to 
take  any  such  judgment.  And  the  case  goes 
on  as  though  they  were  entitled  to,  and  had 
granted  to  them,  a  new  trial,  and  no  final  judg- 
ment U  rendered  until  27th  December,  1889. 
more  than  a  year  after,  when  these  defendants 
had  moved  out  of  the  State,  as  appears  by  the 
record.  This  is  a  clear  case  of  a  neglect  of  due 
diligence.  See,  also,  a  similar  motion  by  Cal- 
houn. 

A  similar  neglect  appears  in  another  part  of 
the  record.  Another  statute  of  Mississippi 
(Howard  &  Hutchinson,  616)  provides: 

"  Sec.  11.  Every  new  trial  at  law  shall  be  on 
such  terms  and  conditions  as  the  court  shall 
direct ;  and  no  more  than  two  new  trials  shall 
be  granted  to  either  party  in  the  same  cause. 
Now,  the  record  shows  that  three  new  trials 
were  granted  in  this  case.  The  first  verdict 
and  new  trial  was  granted  21st  October,  1887. 
The  second  on  the  17th  October,  1888.  The 
third  on  19th  April,  1889,  and  the  fourth  and 
last  trial  was  had  on  27th  December,  1839.  All 
these  new  trials  were  granted  on  motion  of  de- 
fendant Calhoun ;  and  after  two  were  granted, 
it  was  error  in  the  court  in  Mississippi,  and  it 
was  gross  neglect  in  defendants  in  error  that 
they  did  not  nave  it  reversed.  The  Supreme 
.  Court  of  the  State  of  Mississippi  (1  Smedes  & 
Marshall,  421)  have  expressly  decided  that  the 
court  cannot  grant  more  than  two  new  trials. 
By  the  neglect  of  defendants  in  error,  a  gross 
injury  is  done  plaintiff  in  error  in  this:  On  the 
third  trial,  the  verdict  was  for  $4,286.26,  and 
on  the  last  trial  it  was  only  for  $8,498.45;  thus 
decreasing  the  amount  which  plaintiff  in  error 
could  thereafter  recover  against  the  maker  and 
two  first  indorsers. 

526*]  "Again:  There  was  not  due  diligence 
shown  in  the  record  in  this.  There  was  never 
any  service  of  process  on  defendants,  Barrett 
and  Tarpley,  the  first  and  second  indorsere. 
There  never  was  a  writ  issued  to  the  county 
where  Tarpley  resided.  They  never  appeared 
in  court  and  entered  their  appearance ;  nor  do 
any  attorneys  enter  their  appearance  for  them. 
It  Is  true  the  pleas,  which  are  most  carelessly 
drawn,  use  the  words  "the  said  defendants 
say,"  &c. ;  but  nowhere  does  it  appear  that  they 
authorized  an  appearance;  and  the  whole  de- 
fense is  conducted  by  the  attorneys  for  Cal- 
houn. It  is  manifestly  improper  that  this  loose 
mode  of  pleading  in  the  name  of  defendants, 
by  Calhoun's  attorney,  should  be  construed  into 
an  appearance  and  defense  for  the  indorsers; 
for  the  whole  of  Calhoun's  defense  consisted  of 
a  set-off  against  Tarpley ;  and  their  interests  in 
this  suit  were  directly  conflicting.  The  whole 
proceedings,  therefore,  against  Barrett  and 
Tarpley,  were  informal ;  and  there  was  want  of 
diligence  in  not  bringing  them  before  the  court 
by  legal  process,  so  that  they  might  have  bad 
an  opportunity  of  contesting  Calhoun's  set-off. 

Besides  this,  there  never  was  an  execution, 
or  "branch  writ,"  issued  to  the  counties,  where, 
it  appears  from  Winston's  deposition,  that  Bar- 
rett and  Tarpley  resided ;  and  in  this  there  was 
a  want  of  due  diligence  to  use  all  the  means  of 
the  law  to  collect  the  judgment. 

There  has  also  been  an  entire  failure  of  the 
defendants  in  error  to  obtain  payment  from 
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Barrett  and  Tarpley.  One  of  them  moved  to 
South  Carolina,  and  the  other  to  Texas.  One 
of  them  is  certainly  within  the  jurisdiction  of 
our  courts.  As  to  the  jurisdiction  of  our  courts 
over  the  other,  adhue  tubjvdiee  tit  ett. 

Mr.  Lee  argued  thus: 

The  defendants  in  error,  by  their  counsel 
respectfully  submit  with  the  record,  that  there 
is  no  error  in  the  rulings  and  decision -of  the 
Circuit  Court  of  the  United  States.for  Missouri, 
in  the  questions  of  law  raised  and  adjudged  in 
this  case,  and  that  all  the  material  and  impor- 
tant facts  in  the  cause  where  fully  considered 
by  the  jury,  which  were  necessary  for  them  to 
render,  as  they  have  done,  a  proper  and  just 
verdict  in  the  premises,  and  that  the  judgment 
ought  therefore  to  be  affirmed. 

But  it  is  objected,  and  now  argued  by  the 
plaintiff  in  error,  that  the  contract  was  not 
complied  with,  because  "  the  note  was  not  sent 
to  the  Bank  of  Columbus.  Mississippi,  for  col- 
lection." The  answer  to  this  objection  is  ob 
vious  and  conclusive,  and  to  be  found  in  the 
facts  as  sworn  to  by  Thos.  B.  Winston,  by 
which  the  court  will  perceive  that  the  usual 
and  proper  demand  of  payment  of  said  note 
was  made  on  the  10th  June,  1837,  at  the  Bank 
of  Columbus,  Mississippi,  and  due  notices  of 
protest  sent  to  the  indorsers;  in  a  word,  that  all 
whicb  the  law  merchant  or  bank's  usage  re- 
quired, as  to  the  presentation  and  protest  of  the 
note,  was  strictly  complied  "with;  and  [*527 
it  is  apprehended  that  the  term  "for  collection, " 
used  in  the  contract  between  the  parties,  can- 
not be  made  to  express  more  than  a  legal  and 
proper  demand  at  the  maturity  of  the  said  note ; 
and  that  this  was  a  compliance  both  with  the 
contract  and  stipulation  in  the  note  itself;  for 
collection  at  the  bank  means  payment  thereon. 
The  court  was  therefore  right'in  limiting  the 
action  of  the  holders  of  the  note  to  demand 
payment  at  the  bank  specified  on  the  note,  and 
during  bank  hours,  &c.  There  is,  besides,  noth- 
ing in  this  record  to  show  that  any  proper  step 
was  omitted,  or  that  the  plaintiff  In  error  ever 
understood  the  contract  in  the  sense  now  con- 
tended for  by  him. 

2.  As  to  one  of  the  objections,  that  due  pro- 
cess was  not  served,  or  suit  properly  instituted 
against  Barrett  and  Tarpley,  there  can  be  no 
ground  to  question  the  regularity  of  the  proceed- 
ings; and  the  court  will  find  all  necessary  legal 
steps  to  have  been  promptly  taken  in  strict  ac- 
cordance with  the  laws  of  Mississippi,  to  which 
the  plaintiff  in  error  has  referred;  and  it  is  pre- 
sumed that  the  attorney,  entered  upon  the 
record  as  acting  for  Messrs.  Barrett  and  Tarp- 
ley, acted  in  good  faith,  and  by  their  appoint- 
ment, and  beyond  this  the  court  cannot  now 
look. 

The  court.too.rightly  rejected  the  testimony 
of  W.  C.  Anderson.because  the  usage  of  banks, 
east  or  west,  and  the  opinion  of  the  witness, 
could  not  be  evidence,  when  the  contract  and 
note  in  question  stipulated  distinctly  for  the 
collection  or  presentation  of  the  said  note  at  the 
Bank  of  Columbus,  at  Mississippi,  whose  usspe 
alone  was  important  to  be  known,  and  which 
it  was  presumed  had  been  known,  and  gov- 
erned the  parties  at  the  time  the  contract  wss 
made.  Another  objection  is  taken  to  the  dep- 
ositions in  this  case,  and  which  it  is  contended 
were  inadmissible  on  several  grounds. 
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But  the  defendants  in  error  now  confidently 
submit  that  upon  examination  of  the  Judiciary 
Act  of  1789  (sec.  80th,  2  Laws  U.  8.,  68)  it  will 
be  found  that  the  depositions  objected  to  were 
legally  taken  in  due  form,  and  in  compliance 
with  the  law  referred  to,  however  strictly  it 
mar  be  construed. 

The  deposition  of  Winston  is  certified  to  by 
the  "presiding  judge,"  and  that  of  Calhoun 
also  by  the  judge  of  the  court  before  whom  the 
suit  was  pending;  and  another  deposition  is 
certified  and  taken  by  the  presiding  judge  of 
the  ninth  judicial  district  of  Mississippi.  This 
being,  in  the  language  of  the  law,  taken  before 
"•judge,  or  justice,    &c.,  &c. 

The  terms  or  titles,  attorney  and  counsel,  be- 
tween which  some  nice  distinctions  are  drawn 
in  the  argument,  are,  by  common  consent  and 
i»age,  now  regarded  as  convertible  terms;  and, 
indeed,  the  Judiciary  Act,  to  which  reference 
is  Bade,  does  itself  so  speak  of  them.  (Sec  sec. 
30th.) 

The  law  meant  the  attorney  or  counsel,  not 
in  fact,  as  is  contended,  but  the  party's  legal 
■Horsey  or  counsel,  and  generally  none  but 
528*]  'such  can  be  of  record,  or  act  in  court ; 
besides,  the  certificates  to  these  depositions 
name  the  attorney  in  one  or  more  instances. 

So,  also,  as  to  the  objection  that  one  of  the  wit- 
nesses (Winston)  was  not  sworn  to  tell  the 
"whole  truth."  This  may  be  a  clerical  or  typo- 
graphical omission, iu»  the  word"  whole"  truth  is 
used  in  all  the  other  depositions ;  and  even  were 
it  omitted  by  the  judge.it  is  submitted  whether, 
under  the  true  intent  and  meaning  of  the  Ju- 
diciary Act  (sec.  80)  this  would  be  lata!  to  the 
deposition. 

Another  objection  as  to  these  depositions  is 
node  with  reference  to  an  omission,  as  it  is 
iilered,of  the  note  referred  to  in  the  deposition, 
uthe  "annexed  note;"  but  be  this  as  it  may, 
the  court  will  find  that  the  whole  deposition 
taken  together  is  full  and  distinct  as  to  the  par- 
ticular note,  and  nothing  more  was  required. 

Finally,  as  to  the  question  of  dun  diligence :  it 
cannot  be  denied  that  it  is  for  the  court,  on  the 
(acts  supposed,  to  determine  the  point  of  due 
diligence.  The  question  only  is,  whether  the 
facts  contemplated  by  the  court's  direction 
prate  "due  and  reasonable  diligence"  under 
•be  agreement  of  Camden  &  Co.  with  the  de- 
fendants in  error.  Due  and  reasonable  dili- 
gence means  "reasonable  diligence."  But 
"doe"  and  "reasonable"  may,  in  truth,  be 
regarded  as  convertible  terms  in  this  associa- 
tion. 

Was  such  diligence  used?  The  suit  is  shown 
to  have  been  rigidly  and  promptly  prosecuted, 
without  the  remissness  of  a  day,  and  with  every 
delay  accounted  for  under  authority  superior  to 
Uw  party's  prevention  ,or  discretion.  And 
Snally,  &  fieri  facias  issues  instantly,  and  a  re 
tarn  appears  of  nulla  Aono.and  it  is  shown  that 
'be  laws  of  Mississippi  allow  no  ca.  sa.  It  is 
farther  proved,  that  at  the  time  of  judgment 
the  defendants  were  insolvent,  and  notoriously 
» (or  at  least  known  to  "  public  "  rumor  to  be 
•)•  It  is  in  this  case  found  that  one  of  the  de- 
fendants had  gone  to  Texas  when  the  judg- 
°*nt  was  obtained :  but  it  is  not  shown  that 
that  change  of  residence  was  known  to  these 
cWmants,  or  to  their  counsel.  And  if  it  was, 
"wd  there  have  been  a  pursuit  of  him  into 
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Texas,  and  a  roving  capias  to  explore  for  him 
withersoever  report  might  have  sent  him?  Was 
this  necessary,  with  proof,  too,  of  actual  insolv- 
ency? Due  diligence  can  be  required  only 
because  diligence  may  find  and  seize  property 
to  pay  the  claim — and  where  there  is  insolvency 
due  diligence  has  no  object,  or  rather  consists, 
at  the  utmost  stretch  of  obligation,  in  having  a 
return  on  execution  of  nulla  bona.  This  return 
is  in  fact  only  a  test,  or  a  form  of  proof,  of  in- 
solvency. Substantiated  otherwise,  the  duty  of 
diligence  has  as  truly  been  fulfilled  by  simply 
recovering  judgment,  and  by  issuing  execution 
upon  it.  Here  insolvency  is  proved,  and  ju- 
dicial ascertainment  was  not  requisite.  And 
the  office  of  due  diligence  was  accomplished  by 
suit  and  judgment,  and  (though  unnecessary) 
by  the  fruitless  fieri  facias. 

That  the  end  of  all  "due  diligeuce"  is  but  to 
avail  of  solvency,  *or  to  establish  in-  [*529 
solvency,  and  that  proof  of  insolvency,  other- 
wise than  judicially,  supersedes  all  steps  of 
further  diligence,  various  cases  settle  very  clear- 
ly. (Bee  Saunders  v.  Marshall,  4  Hen.  &  Mud., 
455,  458;  Thomas  v.  Wood,  4  Cowen,  172, 188; 
Boyer  v.  Turner,  Admr.,  8  Harr.  &  Johns.  ,285, 
287 ;  Reynold*  etal.v.  Douglass  etal.,12 Peters, 
508;  and  1  Law  Lib.,  100. 169.)  The  strictest 
exaction  in  such  cases,  however,  never  demand- 
ed} more  than  a  nulla  bona  to  a  fieri  facias  and  a 
ca.  sa.  to  succeed  it.  The  first  we  have  in  this 
case;  and  the  latter  could  not  be  had,  it  being 
abrogated  by  force  of  the  law  of  Mississippi 
against  imprisonment  for  debt.  Thus,  apart 
from  the  proved  insolvency,  we  have  judicially 
tested  the  means  of  the  defendant^pd  exhausted 
all  diligence.  ~ 

Another  suit  is  prescribed  to  us  here,  and  to 
be  in  Texas — and  that  for  the  vain  chase  of  a 
insolvent  man!  Not  more  than  one  suit  for  the 
exercise  of  diligence,  wherever  imposed,  is  re- 
quired. Any  other  view  might  multiply  suits 
through  an  interminable  Beries.and  all  recourse 
to  an  original  party  .dependent  on  eventual  and 
long  deferred  tests  of  insolvency,  would  prove 
but  a  shadow  of  a  right,  and  a  mere  mockery. 

The  last  objection  needs  scarcely  a  comment, 
that  the  set-off  of  about  $1,600  should  not  be 
allowed.  This  set-off  is  explained  by  Ca'houn's 
testimony,  not  only  substantiating  the  set-off, 
but  proving  that  it  was  adversely  adjudged. 
If  so,  it  must,  as  Calhoun's  testimony  proves  it, 
be  regarded  as  an  inevitable  abatement  from  the 
note  for  which  the  plaintiff  in  error  should 
suffer,  and  not  the  defendants,  who  contracted 
with  Camden  for  the  note  as  valid,  for  what  it 
purported  to  pay. 

On  the  whole,  the  defendants  in  error  insist 
that  the  record  presents  a  case  in  which,  after 
great  delay,  and  long  and  expensive  litigation, 
by  which  they  have  performed  every  legal  duly 
incumbent  on  them  by  the  contract  entered  in- 
to in  1886,  as  a  security  to  them,  from  the 
present  plaintiff  in  error,  their  original  debtor, 
for  value  received. 

That  now,  after  the  lapse  of  more  than  nine 
years,  they  are  met  by  objections  merely  tech- 
nical, and  with  merit,  which,  if  sustained  by 
this  honorable  court,  would,  indeed,  make  the 
forms  of  the  law  more  potent  than  its  justice, 
and  turn  out  of  the  courts,  remediless,  and  in 
some  cases  ruined,  the  honest  creditor,  who 
may  require  their  protection  and  vindication 
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Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

No  question  has  been  raised  on  this  record  in 
reference  to  the  original  character  of  the  in- 
strument on  which  the  action  was  founded  as  a 
negotiable  and  commercial  paper,  nor  in  refer- 
ence to  the  duties  and  obligations  of  the  parties 
arising  purely  from  their  positions  as  parties  to 
such  a  paper.  And  for  aught  that  the  record 
discloses,  every  requirement  of  the  law  mer- 
530*]  chant,  with  respect  to  the  note,or*wlth 
respect  to  the  rights  of  the  indorsers  thereof, 
appears  to  have  been  fulfilled.  Presentment  in 
maturity  and  within  due  time  was  made  at  the 
Bank  of  Columbus,  Mississippi,  and  payment 
there  demanded;  the  failure  to  make  payment 
was  followed  by  regular  protest,  and  by  like 
notice  to  all  the  indorsers.  The  exceptions 
specifically  urged  bv  the  defendant  in  the  court 
below,  and  pressed  in  his  behalf  before  this 
court  grow  out  of  an  agreement  signed  by  the 
firm  of  the  Camdens  and  by  the  defendants  in 
error  at  the  time  that  the  note  of  Calhoun  was 
indorsed  by  the  former  to  the  latter,  and  which 
agreement,  it  is  contended,  bound  the  defend- 
ants in  error  to  undertakings  and  acts  beyond 
the  usual  duties  incumbent  upon  indorsers  and 
holders  of  negotiable  paper,  and  without  the 
fulfillment  of  which  no  right  of  recovery  against 
the  plaintiffs  in  error  could  arise.  Before  enter- 
ing upon  an  examination  of  this  agreement 
and  of  the  questions  which  it  has  given  rise  to, 
it  is  proper  to  dispose  of  an  objection  by  the 
defendants  in  the  court  below,  which  seems  to 
have  been  aimed  at  the  entire  testimony  adduced 
by  the  plaint  ifls.but  whether  at  its  competency, 
or  relevancy,  Vr  at  its  regularity  merely,  that 
objection  nowhere  discloses.  After  each  deposi- 
tion offered  in  evidence  by  the  plaintiffs  to  the 
jury,  it  is  stated  that  to  the  reading  of  such  dep- 
osition the  defendant,  by  his  counsel,  objected, 
and  that  his  objection  was  overruled.  A  similar 
statement  is  made  with  regard  to  the  record  of 
the  suit  instituted  in  the  court  of  Hinds  County 

Xinst  Calhoun,  the  maker  of  the  note,  and 
:red  in  this  cause  as  proof  of  due  diligence. 
With  regard  to  the  manner  and  the  import  of 
this  objection,  we  would  remark,  that  they 
were  of  a  kind  that  should  not  have  been  toler- 
ated in  the  court  below  pending  the  trial  of  the 
issue  before  the  Jury.  Upon  the  offer  of  testi- 
mony, oral  or  written, extended  and  complicated 
as  it  may  often  prove,  it  could  not  be  ex- 
pected, upon  the  mere  suggestion  of  an  excep- 
tion which  did  not  obviously  cover  the  compe- 
tency of  the  evidence,  nor  point  to  some  definite 
or  specific  defect  in  its  character,  that  the  court 
should  explore  the  entire  mass  for  the  ascertain- 
ment of  defects  which  the  objector  himself 
either  would  not  or  could  not  point  to  their 
view.  It  would  be  more  extraordinary  still,  if, 
under  the  mask  of  such  an  objection,  or  mere 
hint  at  objection,  a  party  should  be  permitted 
in  an  appellate  court  to  spring  upon  his  adver- 
sary defects  which  it  did  not  appear  he  ever 
relied  on;  and  which,  if  they  had  been  openly 
and  specifically  alleged,  might  have  been  easily- 
cured.  'Tis  impossible  that  this  court  can  de- 
termine, or  do  more  than  conjecture,  as  the  ob- 
jection is  stated  on  this  record,  whether  it  ap- 
plied to  form  or  substance,  or  how  far,  in  the 
views  of  it  presented  to  the  court  below,  if  any 
particular  view  was  so  presented,  the  court  may 
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have  been  warranted  in  overruling  it.  We  most 
consider  objections  of  this  character  as  vague 
and  nugatory,  and  as,  if  entitled  to  weight  any- 
where certainly,  as  without  weight  before  an  ap- 
pellate court.    - 

'Recurring  to  the  agreement  signed  [*531 
by  the  parties  at  the  time  of  the  transfer  of  the 
note,  and  to  the  instructions  given  and  refused 
at  the  trial,  with  respect  both  to  that  agreement 
and  the  proceedings  had  in  fulfillment  thereof, 
we  will  remark,  as  to  the  agreement  itself,  it  is 
clear  that  it  bound  the  indorsees  to  conditions 
beyond,  those  which  are  implied  in  the  ordinary 
transfer  and  receipt  of  commercial  instruments. 
Their  obligations,  therefore,  to  these  indonen 
could  by  no  means  be  fulfilled  by  a  compliance 
with  such  usual  conditions.  The  language  of 
the  agreement  is  explicit.  The  said  Doremua, 
Suydams  &  Nixon  were  to  send  the  note  passed 
to  them  to  the  Commercial  Bank  of  Columbus, 
Mississippi,  for  collection,  and  in  the  event  of 
its  not  being  paid  at  maturity,  they  were  to  use 
reasonable  and  due  diligence  to  collect  it  of  the 
drawer  and  two  previous  indorsers  before  they 
were  to  call  upon  the  said  Camdens,  &c,  &c 
The  obligation  of  the  plaintiffs,  as  indorsees 
and  holders,  would  have  been  fulfilled  by  reg- 
ular demand,  protest,  and  notice;  from  these 
a  right  of  action  would  immediately  have  ac- 
crued. But  the  condition  stipulated  in  the 
agreement  is,  that  before  they  can  have  any 
right  to  make  demand  upon  their  indorsers, 
they  shall  diligently  endeavor  to  collect  of  the 
maker  and  previous  indorsers.  With  the  view 
of  showing  a  failure  in  the  plaintiffs  in  fulfill- 
ing their  contract,  and  of  deducing  therefrom 
their  own  exemption  from  rcspoeibuity,  the  de- 
fendants first  offered  a  witness  to  prove  a  differ- 
ence in  the  practice  prevailing  in  eastern  and 
western  banks  with  respect  to  the  management 
of  paper  deposited  with  them  for  collection; 
and  inquired  of  the  witness  whether  a  note 

§  resented  at  a  bank  for  payment  on  the  test 
ay  of  grace  bv  a  notary  public  would  be  con- 
sidered as  having  been  sent  to  the  bank  for  col- 
lection, within  the  meaning  of  the  contract. 
This  question, on  motion  of  the  plaintiff's  coun- 
sel, the  court  refused  to  allow,  and  rejected  all 
testimony  by  the  witness  in  relation  to  the  prac- 
tice of  banks  as  to  notes  deposited  for  collection, 
unless  the  witness  could  testify  as  to  the  prac- 
tice or  usage  of  the  Commercial  Bank  of  Co- 
lumbus. The  ruling  of  the  court  on  this  point 
we  think  was  proper.  The  note  was  made 
payable  at  the  Commercial  Bank  of  Columbu*; 
by  the  agreement  between  the  parties  it  was 
moreover  expressly  stipulated  that  it  should  be 
sent  to  that  bank  for  collection;  if,  then,  any 
custom  or  practice  other  than  general  com- 
mercial usage  were  to  control  the  management 
of  the  note,  it  was  the  usage  of  the  Bank  of 
Columbus,  certainly  not  the  particular  usage  of 
other  banks  not  mentioned  in  the  contract,  and 
perhaps  never  within  the  contemplation  of  the 
parties  to  that  contract.  The  next  exception  is 
taken  upon  an  instruction  asked  of  the  court  to 
the  jury,  that  unless  it  was  proved  to  their 
satisfaction  that  the  note  was  sent  to  the  Bank 
of  Columbus  for  collection  by  the  plaintiffs, 
they  must  find  for  the  defendant.  The  court 
responded  affirmatively  to  the  proposition  that 
the  note  should  have  been  sent  to  the  Bank  of 
Columbus  for  collection,  but  declared  its  opto- 
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538*]  ion  *that  by  presentment  and  de- 
mod  of  payment  of  the  note  at  maturity  by 
toe  plaintiffs  at  the  said  bank,  within  banking 
boors,  so  as  to  make  a  legal  demand  on  the 
makers,  the  requirement  of  the  contract  in  this 
particular  would  be  complied  with.  A  nice 
distinction  might  be  made  between  the  language 
of  the  agreement  and  that  of  the  instruction 
given  upon  this  point.  The  distinction,  how- 
ever, we  should  deem  to  be  more  apparent  and- 
verhtl  than  substantial,  and  not  to  be  applicable 
either  to  the  intention  of  the  parties,  or  to  the 
rest  merits  of  the  case.  The  note  was  payable 
it  the  Commercial  Bank  of  Mississippi.  The 
maker  of  the  note  resided  in  the  county  in 
which  the  bank  was  situated;  the  indorsers 
Barrett  and  Tarpley,  who  were  to  be  looked  to 
(or  payment  before  proceeding  against  the 
Camdens,  were  also  residents  of  the  State  of 
Miaoasippi.  -  Every  party  upon  the  note  must 
be  presumed  to  have  been  cognizant  of  its 
character,  and  to  have  known  when  and  where 
it  was  payable;  and  was  bound  to  prepare  for 
his  respective  responsibility  arising  from  his 
undertaking.  Other  notice  than  that  to  which 
the  law  entitled  him  from  his  peculiar  position 
upon  the  note,  he  had  no  right  to  claim.  It 
would  be  going  too  far,  then, to  imply  any  other 
right,  or  to  admit  it  upon  ground  less  strong 
than  that  of  express  and  unequivocal  contract. 
The  language  of  the  agreement  we  hold  not  to 
•mount  to  this,  and  as  being  satisfied  with  the 
interpretation  that  the  note  should  be  regularly 
presented  and  payment  thereof  demanded  at 
the  Commercial  Bank  of  Columbus,  simply  as 
one  of  the  means  of  collection  to  be  adopted  be- 
fore recourse  should  be  had  to  the  last  in- 
dorsers. 

But  it  has  been  contended  that  had  the  note 
been  placed  under  the  management  of  the  bank 
naelf.  notice  might  have  been  given  by  the  bank 
to  the  maker  and  prior  indorsers,  before  the 
natality  of  the  note,  and  that,  thereby,  provis- 
ion might  have  been  made  to  meet  it  when 
due.  Inreply  to  this  argument,  it  may  be  said, 
that  the  agreement  itself  expresses  no  such  pur- 
pose or  object,  in  requiring  the  note  to  be  sent 
to  the  bank,  and  we  do  not  think  that  such  an 
object  is  necessarily  implied  in  the  requisition. 
Is  the  next  place,  there  is  no  proof  that  the 
bank  would  have  given  notice  to  the  maker  and 
todorsers,  previously  to  the  maturity  of  the 
sole;  nor  is  there  anything  in  the  record  to  show 
tbat  this  would  have  been  in  accordance  with 
>*■  practice  in  similar  cases.  Under  the  silence 
of  the  contract  itself,  and  in  the  absence  of 
proof  dehors  the  agreement,  we  are  not  at  liber- 
ty to  set  up  a  presumption,  which  neither  the 
language  of  the  agreement  nor  justice  to  the 
parties  imperatively  calls  for. 

The  defendants  also  excepted  to  the  opinion 
of  the  court,  given  upon  a  prayer  to  instruct 
the  jury,  that  the  record  of  the  suit  by  the 
plaintiffs,  against  the  maker  and  prior  indorsers 
of  the  note,  did  not  show  due  diligence  as  to 
those  parties.  This  instruction  the  court  re- 
fused, but,  in  lieu  thereof,  instructed  the  jury, 
that  the  record  was  proper  evidence  to  show  due 
diligence  on  the  part  of  the  plaintiff,  and  that 
o83*]«if  they  believed,  from  the  evidence  sub- 
■xiUed  in  addition  to  the  record,  that  the  in- 
dorsers Barren  and  Tarpley  had  left  the  State 
of  Mississippi,  were  insolvent,  and  had  left  no 
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property  in  the  State  at  the  time  of  the  judg- 
ment in  the  said  record,  the  plaintiffs  were  not 
bound  to  send  executions  to  the  counties  in 
which  those  indorsers  respectively  resided  at 
the  time  when  suit  was  instituted  against  them. 
This  court  can  conceive  no  just  foundation  for 
this  exception  to  the  ruling  of  the  Circuit  Court. 
The  condition  to  which  the  plaintiff  was  pledged, 
was  the  practice  of  due,  that  is,  proper,  just, 
reasonable  diligence;  not  to  the  performance 
of  acts  which  were  obviously  useless,  and  from 
which  expense  and  injury  might  arise,  but  from 
which  advantage  certainly  could  not.  The 
diligent  and  honest  prosecution  of  a  suit  to  judg- 
ment, with  a  return  of  nulla  bona,  has  always 
been  regarded  as  one  of  the  extreme  tests  of  due 
diligence. 

This  phrase,  and  the  obligation  it  imports, 
may  be  satisfied,  however,  by  other  means. 
The  ascertainment,  upon  correct  and  sufficient 
proofs,  of  entire  or  notorious  insolvency,  is  rec- 
ognized by  the  law  as  answering  the  demand 
of  due  diligence,  and  as  dispensing,  under  such 
circumstances,  with  the  more  dilatory  evidence 
of  a  suit;  evidence  which,  in  instances  that  it 
it  may  be  easy  to  imagine,  might  prove  preju- 
dicial alike  to  him  who  should  exact,  and  to  him 
who  would  supply  it.  (Dulany  v.  Hodgkin,  5 
Cranch,  888;  Violet  v.  Patten.  Ibid.,  143;  Teuton 
v.  Bank  of  Alexandria,  Ibid.,  49.)  We  hold, 
therefore,  that,  both  as  to  the  instruction  re- 
fused and  as  to  that  which  was  given  upon  this 
prayer,  the  decision  of  the  Circuit  Court  was 
correct. 

We  come  now  to  the  last  exception  taken  to 
the  opinion  of  the  Circuit  Court  upon  the  points 
presented  to  it.  The  defendant  In  that  court 
insisted,  that,  by  the  law  of  Mississippi,  the 
plaintiffs  were  entitled  to  a  recovery  of  the  full 
amount  of  the  note,  against  the  maker  and  in- 
dorsers, subject  to  no  set-off  between  the  maker 
and  indorsers;  and  that,  if  the  plaintiffs  had,  by 
their  neglect,  permitted  a  judgment  for  a  small- 
er amount,  the  defendant  was  discharged  from 
all  accountability  for  the  sum  thus  lost.  The 
court  refused  so  to  lay  down  the  law,  because 
the  record  from  the  court  of  Mississippi  fur- 
nished the  only  evidence  to  which  the  instruc- 
tion prayed  for  referred,  and  no  negligence  ap- 
peared, from  the  record,  in  the  prosecution  of 
the  suit  against  the  defendants  thereto.  This 
refusal  of  the  court  was  clearly  right,  and  the 
reason  assigned  for  it  is  quite  satisfactory.  The 
question  to  which  the  instruction  asked  was  de- 
signed to  apply,  was  that  of  due  diligence.  The 
timely  and  bona  fide  prosecution  of  a  suit  is, 
perhaps,  the  highest  evidence  of  due  diligence. 
If ,  in  the  conduct  of  that  suit.the  party  should  be 
impeded  or  wronged,  by  an  erroneous  decision 
of  the  tribunal  having  cognizance  of  his  case, 
that  wrongs  could  on  no  just  principle  be  im- 
puted to  him  as  a  fault.  It  certainly  does  not 
tend  to  show  him  to  have  been  the  less  diligent 
*in  the  pursuit  of  his  claim ;  and  least  [*534 
of  all  should  he  be  prejudiced  thereby,  when 
the  error  insisted  on  has  been  induced  by  the  per- 
son who  seeks  to  avail  himself  of  its  existence. 

Upon  the  wliole,  we  consider  the  ruling*  of  the 
Circuit  Court,  upon  the  several  points  before  it, 
to  be  correct;  its  judgment  is  therefore  affirmed. 

Cited-18  How.,  519 ;  20  Wall.,  133, 118 ;  2  Otto,  161 ; 
11  Bank.  Reg-.,  282. 
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UNITED  STATES 

«. 

ANDREW    HODGE. 

Suit  dismitsed — citation  irregular. 

If  the  citation  be  signed  by  the  clerk,  and  not  by 
a  Judge  of  the  Circuit  Court,  or  a  justice  of  the 
Supreme  Court,  the  case  will,  on  motion,  be  dis- 
missed. 

MR.  CHIEF  JUSTICE  TANEY  delivered 
the  opinion  of  the  court  on  a  motion  to  dis- 
miss this  case: 

This  case  is  brought  here  by  a  writ  of  error 
to  the  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  and  a  motion  has  been  made  to  dis- 
miss it,  because  the  citation  was  signed  by  the 
clerk,  and  not  by  a  judge  of  the  Circuit  Court, 
or  a  justice  of  the  Supreme  Court,  as  directed 
by  the  Act  of  Congress  of  1789,  ch.  20,  sec.  22. 

The  defendant  it  not  bound  to  appear  here,  un- 
lets the  citation  i»  signed  in  the  manner  prescribed 
by  law;  and  as  that  has  not  been  done  in  this  case, 
the  writ  must  be  dismissed. 

Cited-8  How.,  90;  18  How.,  «9;  3  Wall.,  60. 


THE  8TATE  OF  MARYLAND,  for  the  use 

of  Washington  County,  Plaintiffs  in  Error, 
t. 

THE  BALTIMORE    AND    OHIO    RAIL 
ROAD  COMPANY,  Defendants. 

Maryland  subscription  to  capital  stock  of  railroad 
— provision  of  forfeiture  in  c/iarter,  penalty 
not  contract—repeal  of  proviso  valid. 

The  State  of  Maryland,  in  1836,  passed  a  law  direct- 
ing a  subscription  of  $3,000,000  to  be  made  to  the 
capital  stock  of  the  Baltimore  and  Ohio  Railroad 
Company,  with  the  following;  proviso:  "That  if  the 
said  oompany  shall  not  locate  the  said  road  in  the 
manner  provided  for  in  this  act,  then,  and  In  that 
case,  they  shall  forfeit  $1,000,000  to  the  State  of 
Maryland  for  the  use  of  Washington  County." 

In  March,  1841,  the  State  passed  another  act  re- 
pealing so  much  of  theprior  act  as  made  it  the  duty 
of  the  company  to  construct  the  road  by  the  route 
therein  prescribed,  remitting  and  releasing  the  pen- 
alty, and  directing  the  discontinuance  of  any  suit 
brought  to  recover  the  same. 

The  proviso  was  a  measure  of  8tate  policy,  which 
it  had  a  right  to  change,  If  the  policy  was  afterwards 
discovered  to  be  erroneous,  and  neither  the  com- 
missioners, nor  the  oounty,  nor  any  one  of  its  citi- 
zens acquired  any  separate  or  private  Interest  un- 
der it,  which  could  be  maintained  in  a  court  of 
Justice. 

535*]  *It  was  a  penalty,  inflicted  upon  the  oom- 
pany as  a  punishment  for  disobeying  the  law ;  and 
the  assent  of  the  company  to  It.  as  a  supplemental 
charter,  is  not  sufficient  to  deprive  it  of  the  charac- 
ter of  a  penalty. 

A  clause  of  forfeiture  In  a  law  is  to  be  construed 
differently  from  a  similar  clause  in  an  engagement 
between  individuals.  A  Legislature  can  impose  it 
as  a  punlshmont,  but  Individuals  oan  only  make  it  a 
matter  of  contract. 

Being  a  penalty  Imposed  by  law,  the  Legislature 
bad  a  right  tolremlt  It. 

THIS  case  was  brought  up  by  writ  of  error, 
under  the  25th  section  of  the  Judiciary  Act, 
from  the  Court  of  Appeals  for  the  Western  Shore 
of  Maryland. 
The  facts  were  these: 

On  the  4th  of  June,  1886  (Laws  of  Mary- 
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land,  1885,  chap.  895),  the  Legislature  of  Mary- 
land passed  an  act  entitled  "An  Act  for  the 
promotion  of  internal  improvement."  by  which 
subscriptions  were  directed  to  be  made,  on  cer- 
tain terms,  to  the  capital  stock  of  the  Chesa- 
peake and  Ohio  Canal  Company,  and  Baltimo  re 
and  Ohio  Railroad  Company,  to  the  amou«  t  of 
$3,000,000  to  each  company.  The  condn  ct  of 
the  canal  company  having  no  bearing  upon  the 
question  involved  in  the  present  suit,  it  is  not 
necessary  to  notice  any  further  the  parts  of  the 
law  which  related  to  it. 

A  part  of  the  6th  section  of  the  act  was  as 
follows: 

"And  the  said  treasurer  shall  not  make  any 
payment  aforesaid  for  subscription  to  the  stock 
of  the  Baltimore  and  Ohio  Railroad  Company, 
until  after  a  majority  of  the  directors  appoint- 
ed therein  on  behalf  of  this  State  shall  have 
certified  to  the  treasurer  in  writing,  supported 
by  the  oath  or  affirmation  of  a  majority  of  said 
directors,  that  they  sincerely  believe  in  their 
certificate  and  statement,  that,  with  the  sub- 
scription by  this  act  authorized  to  be  made  to 
said  company's  stock,  and  with  the  subscrip- 
tion which  the  city  of  Baltimore  may  have  made 
by  virtue  of  an  act,  passed  at  December  session 
of  the  year  eighteen  hundred  and  thirty -five  of 
this  Assembly,  or  that  independently  of  any 
subscription  by  any  other  public  authority  than 
the  city  of  Baltimore,  as  aforesaid,  and  of  the 
cities  of  Pittsburg  and  Wheeling,  and  exclusive 
of  any  loan  secured  to  it,  exclusive  of  all  fut- 
ure debts  and  profits  due  by  the  company  on 
interest,  the  said  railroad'  company  in  their 
opinion  have  funds  sufficient  to  complete  the 
said  railroad  from  the  Ohio  River  by  way  of 
and  through  Cumberland,  Hagerstown,  and 
Boonsborough,  to  its  present  track  near  to  Har- 
per's Ferry;  and  it  is  hereby  declared  to  be  and 
made  the  duty  of  the  said  company  to.  and 
they  shall  so  locate  and  construct  the  said  road 
as  to  pass  through  each  of  said  places:  which 
certificate  of  said  directors  shall  be  accompanied 
by  an  estimate  or  estimates  of  one  or  more 
skillful  and  competent  engineers,  made  out  aft- 
er a  particular  and  minute  survey  of  the  route 
of  said  road  by  him  or  them,  and  verified  by  his 
or  their  affidavit,  showing  that  the  whole  cost 
of  said,  work  will  not  be  greater  than  the 
amount  of  funds  the  said  directors  shall  certif t 
to  have  been  received  by  said  'company  [*A3& 
and  applicable  to  the  construction  of  the  said 
road:  Provided,  That  if  the  said  Baltimore  and 
Ohio  Railroad  Company  shall  not  locate  the 
said  road  in  the  manner  provided  for  in  this 
act,  then,  and  in  that  case  they  shall  forfeit  one 
million  of  dollars  to  the  State  of  Maryland  for 
the  use  of  Washington  County. 

This  act  was  accepted  by  the  railroad  com- 
pany, in  a  general  meeting  of  stockholders,  and 
information  thereof  communicated  to  the  gov- 
ernor, on  the  20th  of  July,  1880. 

On  the  24th  of  September,  1836,  the  treasurer 
made  his  subscription  of  $8,000,000  to  the  cap- 
ital stock  of  the  company. 

On  the  1st  of  October,  1888,  a  majority  of 
directors  on  behalf  of  the  State  gave  the  certifi- 
cate and  statement  required  by  the  act. 

The  railroad  company  having  finally  located, 
and  being  in  the  act  of  constructing  their  road, 
without  the  limits  of  Washington  County, 
within  which  Hagerstown  and  Boonsboroagh 
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are  situated,  a  suit  was  brought  in  Frederick 
Comity.  Maryland,  in  February,  1841,  in  the 
name  of  the  Stale  of  Maryland,  for  the  use  of 
Washington  County  against  the  railroad  com- 
pany in  an  action  of  debt  to  recover  $1,000,000. 

In  March,  1841,  the  Legislature  of  Maryland 
passed  an  act  in  which  they  say  "  that  so  much 
of  toe  5th  section  of  the  Act  of  18S5  as  makes 
it  the  duty  of  the  Baltimore  and  Ohio  Railroad 
Company  to  construct  the  said  road  so  as  to 
pass  through  Hagerstown  and  Boonsborough, 
be,  and  the  same  is  hereby  repealed ;  and  that  the 
forfeiture  of  one  million  of  dollars  reserved  to  the 
ftate  of  Maryland  as  a  penalty,  in  case  the  said 
Baltimore  and  Ohio  Railroad  Company  shall 
not  locate  the  said  road  in  the  manner  provided 
for  in  that  act,  be,  and  the  same  is  hereby  re- 
mitted and  released,  and  any  suit  instituted  to 
recover  the  same  sum  of  one  million  of  dollars, 
or  any  part  thereof,  be,  and  the  same  is  hereby 
declared  to  be  discontinued  and  of  no  effect. 

In  October,  1841,  the  defendant  pleaded  the 
p?neral  issue,  and  set  forth  the  above  act. 

In  February,  1842,  the  case  came  on  for 
trial,  upon  the  following  agreed  statement  of 
facta: 

"  It  is  admitted  in  this  case,  that  the  commis- 
sioners of  Washington  County,  the  parties  at 
whose  instance  this  action  was  instituted  for 
the  nseof  Washington  County,  were  at  the  time 
o(  institution  of  this  suit,  and  still  are,  a 
body  corporate,  duly  elected  and  organized,  un- 
der and  by  virtue  of  the  Act  of  Assembly  of 
Maryland  of  1829,  chap.  21,  and  its  supple- 
mentary acts.  It  is  also  admitted  that  the  de- 
fendants are,  and  were  at  the  institution  of  this 
mil,  a  body  corporate,  duly  existing  under  and 
by  virtue  of  the  Act  of  Assembly  of  Maryland 
m  1836,  chap.  123,  and  its  supplementary  acts. 
b  it  also  admitted  that  this  suit  is  brought  at 
th>  instance  of  said  commissioners  of  Washing- 
Ion  County  to  recover,  for  the  use  of  said  coun- 
ty, the  $1,000,000  which  they  allege  to  be  for- 
537*]  feited  to  the  said  *State,  for  the  use  of 
■id  county,  under  the  provisions  of  the  6th 
action  of  the  Act  of  1835,  chap.  895;  and  it  is 
•omitted  that  the  said  defendants  have  not,  and 
bad  not  at  the  institution  of  this  suit,  construct- 
ei  or  located  their  road  from  the  Ohio  River, 
bj  way  of  and  through  Hagerstown  and 
mashorough,  to  the  track  of  said  road  at  Har- 
Jafs  Ferry,  as  the  same  existed  at  the  time  of 
■•passage  of  the  said  Act  of  1835,  chap.  395; 
hat,  on  the  contrary,  had  at  the  institution  of 

t*ah  finally  located,  and  are.  were  then,  and 
bow  constructing  their  said  road  by  a  dif- 
fcmt  route,  and  without  the  limits  of  Wash- 
toon  County,  within  which  the  said  Hagers- 
pn  and  Boonsborough  are  situated.  It  is  ad- 
*~ed  that  the  said  Baltimore  and  Ohio  Rail- 
I  Company,  in  general  meeting  of  the  said 
n,  did  accept,  assent,  and  agree  to 
I  provisions  of  the  said  Act  of  1835, 
.  |B6,  and  did  duly  communicate  their  said 
it,  and  agreement,  under  their 
i  seal  and  the  signature  of  their  presi- 
,  to  the  Governor  of  this  State,  in  the  man- 
V  within  the  time  prescribed  by  the  said 
'  "i  approval,  assent,  and  agreement,  to- 
*i  the  report  of  the  engineer  of  the 
1  company,  which  was  required  by 
to  accompany  the  same,  were  as 


(The  statement  then  set  out  all  these  docu- 
ments in  eztenno.  The  engineer  framed  his  es- 
timates for  a  road  to  Pittsburg  which  would 
cost  $6,681,468.  That  part  of  it  passing  through 
Washington  County  it  thus  described :  "The 
route  departs  from  the  Baltimore  and  Ohio 
Railroad  at  the  mouth  of  the  Little  Catoctin, 
ascends  that  stream  to  the  eastern  base  of  the 
Blue  Ridge  or  South  Mountain,  and  thence 
continues  to  ascend  along  its  slope  to  a  de- 
pression in  its  crest,  called  'Crampton's  Gap;' 
thence  passing  through  the  mountain  by  a  tun- 
nel of  1500  feet  in  length,  it  descends  into 
•  Pleasant  Valley,'  lying  between  the  South 
Mountain  and  the  Elk  Mountain,  and  proceeds 
along  the  western  base  of  the  former,  to  and 
through  the  town  of  Boonsborough;  thence  to 
a  point  near  the  village  of  Funkstown;  and 
thence  across  the  Antietam  Creek,  above  the 
Turnpike  Bridge,  to  the  borough  of  Hagers- 
town; thence  through  the  streets  of  that  town, 
and  over  Salesbury  Ridge,  to  and  across  the 
Conocochegue  Creek,  about  two  miles  north  of 
Williamsport;  thence" &C..&C.) 

"It  is  also  admitted,  that  after  this  suit  was 
instituted  for  the  purpose  of  recovering  the 
said  forfeiture  of  a  million  of  dollars,  the  Leg- 
islature of  Maryland,  on  the  10th  day  of  March, 
1841,  passed  the  Act  of  December  session,  1840, 
chap.  260,  repealing  the  said  5th  section  of  the 
said  Act  of  1835,  chap.  395,  as  far  as  relates  to 
the  said  forfeiture  of  a  million  of  dollars,  and 
releasing  the  said  defendants  from  the  said  for- 
feiture, and  every  part  thereof,  and  directing 
any  suit  instituted  to  recover  the  same  to  be 
discontinued,  and  to  "have  no  effect.  [*588 
It  is  also  admitted,  that  the  said  Repealing  Act 
of  1840,  chap.  260,  was  passed  upon  the  follow- 
ing memorial  of  the  said  defendants  to  the  Leg- 
islature, and  that  at  the  time  of  passing  the 
same  there  was  then  before  the  Legislature  a 
counter-memorial  upon  the  said  subject  from 
the  said  commissioners  of  Washington  County, 
which  memorial  and  counter-memorial,  it  is 
agreed,  were  a&  follows,  to  wit:" 

[These  documents  are  too  long  to  be  in- 
serted.] 

"  It  is  further  admitted  and  agreed,  that  the 
several  acts  of  Assembly  herein  particularly 
referred  to,  as  well  as  any  other  acts  or  resolu- 
tions of  the  General  Assembly  of  Maryland, 
that  either  party  may  deem  applicable  in  the 
argument  of  this  case,  either  in  the  County 
Court,  or  Court  of  Appeals,  or  Supreme  Court 
of  the  United  States,  should  the  case  be  here- 
after'carried  by  either  party  to  said  courts, 
or  either  of  them,  shall  be  react  from  the  print- 
ed statute  books,  and  have  the  same  effect  and 
operation  in  the  case,  as  if  duly  authenticated 
copies  thereof  were  made  a  part  of  these  state- 
ments. 

"  It  is  further  agreed  that  all  errors  of  plead- 
ing and  of  form  in  any  part  of  the  proceedings 
of  either  party  in  this  case  are  waived;  it  being 
the  object  and  understanding  of  the  parties  that 
the  matters  of  right  in  controversy  between  them 
shall  be  fairly  and  fully  presented  to  all  or 
either  of  the  said  courts,  in  which  the  same 
may  be  pending,  and  that  either  of  the  said 
parties  shall  have  his  pleading  and  pro- 
ceedings considered  as  being  as  perfect  as 
they  could  be  made  to  give  him  the 
benefit  of  the   case  here   stated.      It  is   ad- 
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mitted  that  this  suit  was  the  only  suit  ever 
brought  by  the  said  commissioners,  or  at  their 
instance,  to  recover  the  said  forfeiture  of  a  mill- 
ion of  dollars,  and  was  pending  when  the  said 
Act  of  1 885,  chap.  395,  was  passed.  Upon  this 
statement  it  is  further  agreed  that,  if  the  court 
shall  be  of  opinion  that  this  action  could  not  be 
maintained  if  the  said  Repealing  Act  of  1840, 
chap.  260,  had  not  been  passed,  or  that  the  op- 
eration and  effect  of  that  repealing  act  is  to  re- 
lease the  said  forfeiture  of  $1,000,000,  and  to 
discontinue  and  put  an  end  to  this  suit,  then 
judgment  to  be  entered  for  the  defendants, 
otherwise  such  judgment  is  to  be  entered  for 
the  plaintiffs  as  the  court  may  think  right  and 
proper.  It  is  further  agreed  that  the  County 
Court  shall  enter  judgment  pro  forma  for  the 
defendants.  The  plaintiff  to  have  the  same 
right  to  take  up  the  case,  by  appeal  or  writ  of 
error,  to  the  Court  of  Appeals,  or  ultimately  to 
the  Supreme  Court  of  the  United  States,  as  if 
the  judgment  in  the  County  Court  had  been 
rendered  upon  demurrer,  or  upon  a  bill  of  ex- 
ceptions taken  in  due  and  legal  form  upon  the 
facts  hereinbefore  agreed  upon." 

Upon  this  statement  of  facta,  the  court  of 
Frederick  County  gave  judgment  for  the 
defendant,  and  the  case  being  carried  to  the 
Court  of  Appeals,  the  judgment  below  was  af- 
firmed. 

The  writ  of  error  was  brought  to  review  this 
judgment 

©39*]  *3fe*tr».  Jervit  Spencer  and  Sergeant 
for  the  plaintiff  in  error. 

Menrt.  Nelson,  Attorney-General,  and  John- 
son for  defendants. 

Mr.  Spencer,  for  the  plaintiff  in  error,  made 
the  following  points: 

1.  That  the  Act  of  1835  is  a  contract. 

2.  That  Washington  County  is  a  party  to  that 
contract. 

8.  That  the  forfeiture  is  in  no  sense  a  penalty. 

1st.  It  is  not  for  any  criminal  or  prohibited 
act  amounting  to  a  public  offense. 

2d.  It  is  not  introduced  in  terrorem,  but  is  a 
sum  to  be  paid  for  using  the  license  given 
by  the  act  as  a  compensation  to  the  injured 
party. 

4.  That,  by  the  use  of  the  license  by  the 
company,  Washington  County  acquired  a 
vested  right  in  the  sum  stipulated  to  be  paid. 

5.  That  to  take  away  this  right  from  Wash- 
ington County  would  be  inequitable,  unjust, 
and  contrary  to  the  first  principles  of  the  social 
compact;  and  therefore  the  act  ought  to  be  so 
construed,  if  possible,  as  to  avoid  that  result; 
and  it  may  be  so  construed  by  confining  its 
operation  to  whatever  right  the  State  bad, 
if  any.  The  State  might  release  her  own  power 
over  the  matter,  leaving  in  force  the  right  of  the 
county. 

6.  If  otherwise  construed,  it  is  repugnant  to 
the  State  constitution,  and  void. 

7.  In  the  same  view,  it  is  repugnant  to  the 
Constitution  of  the  United  States,  and  void. 

And  then  said: 

This  suit  is  brought  in  the  name  of  the  State 
of  Maryland,  to  recover  $1,000,000,  which  is 
claimed  by  the  county,  under  the  provisions  of 
the  5th  section  of  the  Act  of  the  Legislature  of 
Maryland,  at  the  session  of  1885,  chap.  895, 
which  are  substantially  set  forth  in  the  decla- 
ration. 
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It  is  maintained.  U  support  the  claim  of  the 
plaintiff,  that  the  whole  act  constituted  a  con 
tract  between  the  State  and  company ;  and  tht 
5th  section  a  part  of  said  contract,  in  which  the 
county  is  a  parly  beneficially  interested. 

The  provisions  of  the  1st  section  of  the  act 
are  in  the  very  terms  of  contract,  and  embrace 
the  5th  section  as  well  as  the  rest  of  the  law 
"  If  the  railroad  company  shall  approve,  assent, 
and  agree  to  the  several  provisions  of  this  act 
so  far  as  they  are  applicable  to  said  corporation.' 
&c.  The  approval,  assent,  and  agreement  ol 
the  company  were  given  as  provided  for  by  Ox 
act.  and  that  agreement  gave  vitality  to  th< 
whole  law.  The  State  offered,  and  the  com 
pany  accepted  the  offer,  on  mutual  considers 
tions.  It  was  the  congregatio  mentivm,  whicfc 
is  of  the  very  essence  of  contract 

The  case  stated  shows  that  at  the  time  oi 
commencing  this  suit,  the  road  had  bceo  lo 
cated  out  of  the  limits  of  Washington  County, 
•and  that,  under  the  law,  the  company  [*5-40 
was  liable  to  pay  the  money. 

But  the  defense  relies  on  the  Act  of  1840, 
chap.  260,  which  undertakes  to  repeal  the  pro 
vision  of  the  Act  of  1885,  chap.  395,  undei 
which  the  claim  is  asserted;  and  the  qu«* 
tion  is,  whether  that  Act  of  1840  violates  the 
10th  section  of  the  Constitution  of  the  United 
States. 

The  first  aspect  in  which  the  question  is  to 
be  examined,  is,  whether  the  5th  section  is  part 
of  a  contract  at  all.  or  only  criminal  penalty. 
which  it  is  maintained  to  be  by  the  defend 
ant  We  maintain  that  it  is  not  only  contract, 
but  that  it  could  have  no  operation  as  criminal 
penalty. 

What  is  a  contract?  (Chitty  on  Contracts,  1. 
&c. ;  Canal  Company  v.  Railroad  Company.  4 
Gill.  &  Johns.,  128,  &c.) 

The  Court  of  Appeals  say  we  must  look  to 
concurrent  legislation  to  find  the  meaning  of 
the  5th  section;  and  refer  to  the  Act  of  1840. 
chap.  260.  which  uses  the  term  "penalty." 
But  could  the  Act  of  1840,  after  the  suit  was 
brought,  alter  the  character  of  the  thing?  If 
it  was  contract  when  the  suit  was  brought,  the 
Act  of  1840  could  not  make  it  criminal  penalty. 
The  Legislature  could  not  stretch  the  shoe  or 
contract  it,  and  make  the  previous  law 
mean  one  thing  or  another,  as  they  might 
choose  to  call  it,  and  when  they  had  a  man- 
ifest motive  in  endeavoring  to  alter  its  char- 
acter. 

Concurrent  legislation,  prior  to'  the  Act  of 
1840,  proves  that  the  Legislature  understood  it 
as  contract,  and  nothing  else.  The  Act  of  1836 
(chap.  128,  sec.  14),  which  was  the  original 
charter,  authorized  the  company  to  enter  upon 
any  lands  for  a  location.  Afterwards,  by  the 
Act  of  1827  (chap.  104.  sec.  3),  the  Legislature 
thought  proper  to  restrict  the  company  to  a  l» 
cation  within  Frederick  and  Washington 
counties,  but  did  they  do  it  by  a  criminal 
enactment?  No.  Tbey  knew  they  could  not 
do  that,  and  they  entered  into  a  distinct  con- 
tract for  the  purpose.  Stress  is  laid  by  the 
other  side  on  the  fact  that  the  terms  of  contract 
are  used  in  the  same  section  of  the  Act  of  18J" 
which  makes  the  restriction ;  and  the  inference 
is  deduced  that  if  the  5th  section  of  the  Act  of 
1835  were  intended  to  be  contract,  the  terms  of 
contract  would  have  been  used  in  that  section 
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shn.  Bat  the  important  fact  is  entirely  over- 
looked, that  the  words  of  contract,  in  the  first 
section  of  the  Act  of  1885,  embrace  the  whole 
act;  whereas,  in  the  Act  of  1837,  there  were  no 
Mich  general  words  of  assent  and  agreement  to 
the  wliole  act,  but  they  applied  only  to  the  re- 
spective sections. 

The  Court  of  Appeals  refer  to  the  9th  section 
of  the  Act  of  1835,  and  say  that,  inasmuch  as 
a  special  contract  was  required  to  be  made  by 
that  section,  therefore  the  Legislature  could  not 
have  intended  to  make  the  5th  section  contract. 
This  construction  cannot  be  justified.  It  would 
involve  the  construction  that  many  of  the  most 
essential  stipulations  of  the  company  are  not  its 
54 1*]  contract,  because  *the  particular  sec- 
tions in  which  they  occur  do  not  require  other 
special  contracts  with  reference  to  the  same. 
The  9th  section  required  a  distinct  contract,  in 
order  that  if  the  State  should  ever  have  occa- 
sion to  sue  on  it,  the  suit  should  not  be  embar- 
rareed  by  all  the  various  matter  embraced  by 
the  law.  It  was  an  arrangement  of  conven- 
ience. When  the  company  agreed  to  the  law, 
and  accepted  the  same,  it  was  under  contract  to 
fulfill  the  9th  section  by  an  additional  contract. 
That  section  was  a  contract,  to  be  performed  by 
entering  into  another  contract;  and  it  was  as 
much  a  contract  as  the  subsequent  contract 
would  be  such,  after  it  should  be  entered  into. 

There  are  thousands  of  instances  of  this, 
where  contracts  are  in  part,  or  the  whole,  to 
he  performed  by  entering  into  other  contracts. 

The  right  to  choose  a  location  was  a  vested 
franchise  of  the  company,  its  property,  which 
the  Legislature  of  Maryland  had  no  right  to 
interfere  with  by  a  criminal  enactment.  (Canal 
Company  v.  Railroad  Company,  4  Gill  & 
Johns.  R.,  144.)  The  obligation  to  go  through 
Frederick  and  Washington  counties,  under 
the  Act  of  1827,  was  released  by  the  Act  of 
1831,  cbap.  251;  and  the  company  stood  un- 
trammelled, without  any  power  of  control  by 
the  Legislature.  Their  contract  or  agreement 
was  absolutely  essential  to  bind  them  down  to 
any  particular  location.    The  5th  section,  in 


any  other  sense  but  contract,  is  a  dead  letter. 
It  has  been  asked,  suppose  the  act  had  said 
that  the  company  should  be  liable  to  Wash- 
ington County  in  damages,  would  that  be  con- 
tract T    And  again,   that  if  the  road  should 
the  prescribed  points  it  should  be  a  mis- 
lor,  would  that  be  contract?    It  is  sub- 
Bitted,  that  it  would  be,  in  both  cases.    The 
have  said,   in  the  authorities  I  have 
that  the  right  to  choose  a  location  is  the 
of  the  company,   and   it  could   be 
neither  for  damages*  nor  a  misdemeanor, 
•ring  properly  its  own  property.    It  might 
to  use  its  property  in  a  certain  way, 
if  nothing  be  said  about  damages  for  the 
liability  for  such  damages  is  implied 
imj  contract.     To   declare,  in  express 
"  ,  what  is  implied  in  every  contract,  cer- 
'Would  not  vitiate  it.     Private  individuals 
contract  that  the  act  of  one  should 
■nWlinii  mini     but  a  misdemeanor  is  an 
■gainst  the  State,  and  surely  a  party 
'  ma  absolute  right  to  do  a  thing,  inde- 
Of  legislative  control,   may  contract 
State  that  he  will  not  do  it,  and  if  he 
hall  be  ft  misdemeanor.    A  State  may 
things,  in  the  way  of  contract,  that 


an  individual  cannot  do,  for  there  is  no  public 
policy  to  restrain  her,  nothing  but  the  written 
constitution. 

There  is  another  kind  of  penalty  which  is 
the  penalty  of  a  contract.  This  is  not  such  a 
case,  but  it  is  the  actual  contract  of  the  party 
to  pay  the  million,  in  the  event  which  has  hap- 
pened. (2  Pothier  on  Obligations,  86,  &c.,  98, 
§4,  95,  96;  7  Wheat.,  18.) 

Washington  County  had  a  good  subsisting 
interest  in  the  contract.  *If  any  con-  [*54a 
sideration  were  necessary  to  sustain  the  use,  it 
amply  exists  in  the  moral  obligation  which  the 
State  owes  to  the  people  to  protect  their  inter- 
est and  nourish  their  prosperity.  The  Court 
of  Appeals  say  that,  "  as  a  county,  she  stands 
to  the  State  in  the  relation  of  a  child  to  a 
parent;"  and  this  would  furnish  consideration 
enough.  (Green  v.  Biddle,  8  Wheat.,  151; 
Lloyd  v.  SpilUt,  2  Atk.,  149.) 

But  no  question  of  consideration  can  arise 
here,  as  the  acceptance  and  contract  of  the 
company  is  under  the  solemnities  of  a  seal, 
which  implies  a  consideration. 

No  consideration  is  necessary.  (Dartmouth 
College  case,  4  Wheat.,  698;  8  Story  on  tho 
Const.,  257,  258;  Carnigan  v.  Morrison,  2 
Metcalf,  896;  Willis  on  Trustees,  216;  Cooker 
v.  Child,  2  Levinz,  74;  4  Kent's  Com.,  307, 
and  cases  there  referred  to.) 

The  sovereignty  of  a  State  is  above  the  re- 
strictions of  the  common  law  and  the  statutory 
law.  They  must  all  yield  to  the  sovereign 
will ;  and  what  would  be  necessary  to  the  con- 
tract or  grant  of  an  individual  would  by  no 
means  be  necessary  to  the  same  things  of  a 
State. 

Even  though  Washington  County  had  been 
ignorant  of  the  provision  in  the  law,  made  for 
her  benefit  at  the  time  of  its  passage,  she  could 
have  availed  herself  of  it;  and  she  did  affirm  it 
when  she  instituted  the  suit,  if  not  before.  (4 
Kent's  Com.,  807,  Ac.) 

The  use  declared  in  the  Act  of  1885  ought 
to  be  as  sacred  as  any  other  right  of  property. 
It  is  property  to  the  county.  It  is  vested  under 
the  law  of  the  State.  It  vests  under  the  same 
sanction  which  secures  to  a  citizen  his  estate. 
It  is  an  interest  in  a  contract,  vested  under  the 
sacred  sanction  of  the  law,  and  is  inviolate 
under  the  Constitution. 

The  county  enjoyed  great  advantages  before 
the  construction  of  this  road.  One  of  the 
greatest  thoroughfares  in  the  country  (the  great 
national  road)  passed  for  fifty  miles  through 
her  territory.  Twenty  four-horse  stage  coaches, 
filled  with  passengers,  daily  passed  over  the 
road,  and  it  was  constantly  lined  with  immense 
wagon-teams,  traveling  to  and  from  tho  great 
west.  All  these  people  and  horses  had  to  be 
fed.  It  made  a  most  profitable  market  for 
our  farmers.  Houses  were  built  all  along  the 
road,  to  accommodate  the  custom.  It  is  now 
all  gone.  The  farmers  lose  the  profits  of  their 
provender  and  marketing;  the  whole  country 
feels  the  depression;  and  the  houses  which 
were  a  few  years  ago  comfortable  inns,  and 
profitable  to  their  proprietors,  are  going  to 
decay,  a  dead  loss.  The  million  we  seek  to 
recover  can  never  indemnify  the  county  for 
the  injury  she  has  sustained. 

Marylund  was  about  to  apply  large  sums  to 
the  construction  of  this  great  work  (the,  Balti- 
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more  and  Ohio  Railroad);  the  means  were  to 
be  obtained  in  part  from  Washington  County; 
and  could  any  more  cruel  injustice  be  con- 
ceived than  for  the  State  to  appropriate  the 
543*]  *money  of  the  people,  and  pledge  the 
property  of  Washington  County,  for  the  con- 
struction of  a  work  which  would  lake  from 
the  county  all  the  benefits  it  enjoyed?  Surely 
every  principle  of  justice  and  moral  duty  re- 
quired that  the  State  should  protect  the  county ; 
and  the  stipulations  of  the  5th  section  were  no 
doubt  intended  for  that. 

The  State  was  a  mere  trustee  after  the  con- 
tract was  made,  and  could  not  deny  to  the 
county  the  right  to  use  her  name  in  bringing 
the  suit.  (Payne  v.  Roger*,  1  Doug.,  407;  Tki/r- 
ter  <k  Moore  v.  Insurance  Company,  1  Johns. 
Ch.  It.,  403;  Green  v.  Bitldle,  8  Wheat.,  89; 
Kientead  v.  The  State,  1  Gill  &  Johns.,  340.) 

It  has  been  argued,  by  the  other  side,  that 
the  State  has  entire  control  over  the  corpora- 
tion of  Washington  County,  and  can  destroy 
it  at  her  pleasure.  We  admit  that  the  Legisla 
ture  has  absolute  control  of  the  political  powers 
of  a  political  corporation,  to  amend,  or  modify, 
or  repeal  them.  But  as  long  as  the  corporate 
organization  continues,  the  county  is  as  capa- 
ble of  taking  as  a  natural  person,  and  its  con- 
tracts are  equally  prelected.  The  Act  of  1839 
(chap.  31,  sec.  3)  incorporates  the  commission- 
ers of  Washington  County,  and  enables  them 
to  hold  all  kinds  of  estate.  The  constitution 
made  no  distinction  in  the  classes  of  contracts 
whose  obligation  was  forbidden  to  be  impaired, 
but  protects  those  made  by  corporations  equally 
with  those  made  by  individuals.  (Green  v. 
JBiddie,  5  Pet.  Cond.  Rep.,  390.) 

The  right  of  a  Legislature  over  charters  does 
not  imply  a  right  to  the  property  held  under 
those  charters.  (9  Cranch,  335;  10  Mass. Rep., 
84,  85,  80;  3  Kent's  Com.,  375,  3d  ed.) 

Mr.  Nelzon,  Attorney  General,  for  defend- 
ants in  error,  referred  to  and  commented  on 
the  various  laws  of  Maryland  respecting  the 
railroad  company,  and  said,  that  the  only 
question  in  the  case  was,  whether  the  Act  of 
1840  was  valid  and  legitimate.  Upon  this 
point  three  propositions' could  bo  stated: 

1.  The  proviso  in  the  preceding  act,  which 
declares  a  forfeiture,  imposes  it  as  a  penally. 

3.  If  it  be  a  penalty,  the  Legislature  had  a 
right  to  remit  it,  and  did  remit  it. 

8.  If  the  stipulation  in  the  5th  section  of  the 
Act  of  1835  be  a  contract  in  its  nature,  the 
Legislature  was  competent  to  release  it,  and 
did  so. 

1.  Is  the  proviso  a  contract  or  mere  penalty? 
This  must  be  answered  by  a  reference  to  the 
terms  of  the  act.  to  the  circumstances  under 
which  it  was  passed,  and  to  acts  in  pari  materia. 
Let  us  examine  each.  The  5th  section  pre- 
scribes a  duty  to  be  performed  by  the  railroad 
company.  It  says  "  It  shall  be  the  duty  of 
the  company,"  and  the  performance  of  it  is 
sanctioned  by  a  forfeiture.  The  language  is 
not  that  they  shall  pay  if  tney  fail  to  comply, 
544*]  but  that  *they  shall  forfeit  $1,000,000. 
What  is  a  forfeiture?  It  is  a  penalty  imposed 
by  a  superior  power  for  an  omission  to  perform 
a  duty.  The  terms  of  the  act,  therefore,  mean 
a  penalty  by  denouncing  forfeiture  as  a  pun- 
ishment. The  Act  of  1837,  4th  section,  con- 
tained an  offer  to  the  company,  which  was  not 
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accepted;  but  its  language  is.  that  it  sbal 
"  not  be  construed  to  repeal  the  forfeiture  t< 
Washington  County."  The  Act  of  1840  con 
tains  the  same  idea;  it  remits  a  forfeiture.  It 
the  Act  of  1835,  different  expressions  are  used 
in  the  7th  and  9th  sections,  where  it  is  declarec 
that  "  the  company  shall  bind  itself  by  an  in 
strument  to  pay,"  &c. ;  and  in  the  14th  section, 
where  the  duty  of  providing  transportation  ii 
imposed  upon  the  company,  they  are  mad( 
liable  to  an  action  by  any  party  aggrieved.  In 
the  5th  section,  it  is  not  the  less  a  penalty 
because  the  amount  is  ascertained.  If  th< 
Legislature  meant  the  obligation  in  the  5th 
section  to  rest  on  contract,  can  it  be  accounted 
for  that  they  did  not  use  the  appropriate  terms, 
when  they  did  so  in  the  7th  and  9th  sections! 
It  has  been  said,  that  the  railroad  company  art 
sented  to  the  act,  and  that  it  thus  became  t 
contract.  But  the  assent  was  given  to  the  sci 
as  it  stood,  with  the  penalty  in  it.  Assent  tc 
it  did  not  change  a  penalty  into  a  contract. 
The  Act  of  Virginia  contained  penalties  foi 
wronging  persons,  but  by  accepting  this  the 
company  left  it  optional  with  the  proper  au 
thorities  of  Virginia  whether  to  enforce  the 
penalities  or  not. 

3.  If  it  be  a  penalty,  has  the  Legislature  the 
power  to  release  it?  Whether  injustice  was  oi 
was  not  done  to  Washington  County,  was  a 
question  for  the  Legislature  to  decide,  but  not 
for  this  court,  which  must  jut  dieere,  and  not 
jusa  dare.  In  England,  the  king  cannot  re- 
mit a  penalty,  where  private  rights  are  involved, 
but  Parliamant  can.  (3  Black.  Com.,  437,  444: 
1  Wm.  Black.  Rep..  451'.) 

Where  a  forfeiture  is  imposed  by  act  of  Con- 
gress, and  the  law  expires,  the  forfeiture  can- 
not be  enforced,  although  there  was  a  judgment 
below.  (1  Cranch,104;  5  Cranch,  381 ;  6  Cranch, 
303,  839.) 

Decisions  in  the  different  States  are  uniform 
on  this  point.  (3  McCord,  1 ;  2  Bailey,  584;  1 
Missouri,  109;  Breeze,  115;  1  Murphy.  465;  \ 
Stew.  Ala.  Rep.,  346;  Allen,  N.  H.,  01;  4 
Yeates,  393.) 

It  is  clear,  therefore,  that  if  this  provision  is 
in  the  nature  of  a  penalty,  the  law  of  1840  is 
valid. 

3.  Suppose,  however,  that  the  stipulation  is 
in  the  nature  of  a  contract,  had  the  Legislature 
power  to  release  it?  The  Act  of  1840  professes 
to  release  it.  whether  it  be  contract  or  penalty. 
It  is  not  denied  that  a  State  may  make  a  con- 
tract, and  if  she  does,  that  she  cannot  break 
it.  The  Constitution  intended  to  protect  pri- 
vate property,  whether  of  corporations  or  indi- 
viduals. Is  Washington  County  such  a  person? 
We  say  that  she  can  have  no  interest  separaie 
from  the  State.  She  is  a  competent  part  of 
Maryland,  and  is  separate  only  for  the  purpose 
of  executing  the  sovereign  will  of  *the  [*54A 
State.  The  distinction  between  public  and  pri 
vale  corporations  must  exist  in  such  a  case,  if 
it  exists  at  all.  In  1804  the  Levy  Court  w* 
incorporated;  the  justices  of  which  were 
appointed  by  the  State,  but  they  had  no  power 
to  levy  taxes,  nor  any  other  power,  except  that 
which  was  conferred  upon  them  by  law.  In 
1839,  commissioners  were  authorized  by  law  to 
supersede  the  Levy  Court,  with  the  same  powers. 
They  cannot  be  the  cestui  que  km  of  the  Sute, 
for  they  had  no  authority  to  accept  such  a  use, 
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ud  oould  not  appropriate  the  money,  if  it  were 
own  to  them.  The  State  could  pan  a  law, 
directing  the  purpose  for  which  it  should  be 
expended,  and  even  order  it  to  be  paid  over  to 
the  railroad  company.  Maryland  can  abolish 
Washington  County.  Suppose  that  on  the  day 
after  the  forfeiture  the  county  were  to  be  anni- 
hilated or  broken  up,  and  partitioned  amongst 
the  adjacent  counties,  what  would  be  done  with 
the  funds  on  hand?  It  would  be  for  the  State 
to  prescribe  their  direction.    (9  Cranch,  43,  52, 

If  the  distinction  between  public  and  private 
corporations  be  that  interests  are  protected,  all 
tre  protected,  because  there  can  be  no  litigation 
vilhont  interest.  (4  Wheat.,  629,  680,  659,  660, 
m.  8M;  13  Wend.,  835,  834,  337.) 

Was  a  right  of  action  such  a  property  as  is 
protected?  The  penalty  was  never  reduced  into 
possession,  and  the  Stale  had  a  right  to  defeat 
the  remedy  when  it  was  sought  by  a  suit  in  its 
own  name.  Alt  the  points  in  this  case  are  cov- 
ered by  1  Missouri  Rep.,  169.  Counties  are 
public  corporations,  and  can  be  changed  or 
modified  at  the  pleasure  of  the  State.  (Breese, 
Illinois  Rep.,  115.) 

In  the  case  of  the  town  of  Pawlet  private  in- 
terests were  involved ;  it  was  not  intended  to 
throw  the  shield  of  protection  over  public  prop- 
erty. The  public  may  do  what  they  please 
with  their  own.  A  Legislature  cannot  repeal  a 
charter,  and  take  the  property  of  individuals; 
but  if  you  refuse  to  it  the  power  to  control  pub- 
lic foods,  you  strip  it  of  a  useful  and  legal  au- 
thority. 

Mr.  R.  Johnson  argued  upon  the  same  side, 
but  of  his  argument  the  reporter  has  no  notes. 

Mr.  tiergeanl.  for  plaintiff  in  error,  in  con- 
clusion, stated  the  facts  in  the  case,  referred  to 
the  acts  of  Assembly,  and  then  argued  that  the 
proviso  in  the  Act  of  1835  was  not  a  penalty. 
There  was  an  alternative,  an  option  given  to 
the  railroad  company,  either  to  make  the  road 
as  directed,  or  to  pay  the  money.  The  nature 
of  the  proviso  was  perfectly  understood  by  the 
legislature.  The  previous  part  of  the  law  en- 
acted that  the  company  should  pass  through 
three  towns.  Had  the  law  stopped  there,  the 
obligation  would  have  been  complete,  under 
the  penalty,  as  it  is  said  by  the  other  side,  of 
forfeiting  their  charter.  But  the  proviso  makes 
adiflerence.  If  the  company  choose  to  pay  the 
money,  they  may  decline  to  obey  the  enacting 
clause.  The  difference  between  a  law  and  an 
546*]  agreement  is,  that  *the  one  is  binding 
absolutely,  and  the  other  not  without  an  assent. 
But  here  the  company  were  required  to  signify 
their  assent  to  the  law,  which  shows  that  the 
Legislature  thought  they  were  making  a  con- 
tract. When  a  State  becomes  a  contracting 
party,  she  acts  with  no  higher  power  than  an 
individual,  except  that  sometimes  persons  are 
nude  able  to  contract  who  would  be  unable, 
without  the  assistance  of  legislation.  A  confu- 
sion arises  in  some  cases  from  the  same  power 
making  laws  and  contracts;  and  the  different 
mode  of  action  must  be  steadily  kept  in  view. 
A  treaty  is  binding,  and  yet  there  is  no  exercise 
of  a  legislative  power.  In  the  case  before  us, 
the  company  were  not  bound  to  adopt  any  cer- 
tain route.  AU  that  the  Legislature  said  was, 
that  if  they  did  not  agree  to  pass  through  the 
three  towns,  they  should  not  have  the  subscrip- 

HoWABD  8. 


Hon  of  (3.000,000.  It  makes  no  difference,  in 
a  legal  point  of  view,  whether  it  was  or  was 
not  difficult  to  construct  the  road  along  that 
route.  This  circumstance  did  not  alter  the  con- 
tract. If  they  had  agreed  to  pay  the  $1,000,- 
000,  the  Legislature  could  not  have  compelled 
them  to  pass  through  the  towns. 

The  Act  of  1840  does  not  declare  what  that 
of  1835  was,  but  professes  to  annihilate  it.  But 
the  Legislature  cannot  do  this.  They  cannot 
even  construe  the  law,  which  is  the  peculiar 
province  of  a  court.  There  is  nothing  in  this 
disability  derogatory  to  the  dignity  of  Mary  land, 
because  it  is  common  to  all  the  States.  Courts 
may  look  at  acts  which  are  in  pari  materia,  but 
the  examination  is  only  to  guide  their  judg- 
ment, and  not  because  the  Legislature  has  a 
right  to  construe  a  contract  already  made. 
When  the  Constitution  of  the  United  States 
protects  contracts,  it  means  that  they  shall  be 
defined  and  construed  according  to  received 
and  settled  principles:  there  is  no  exception  of 
implied  contracts  or  those  made  by  States  or 
corporations,  public  or  private.  Public  corpo- 
rations have  a  right  to  make  contracts  and  to 
sue,  and  there  is  no  exception  of  a  penalty  by 
contract,  such,  for  example,  as  a  bond.  This 
court  has  always  acted  up  to  the  letter  and  spirit 
of  the  Constitution,  and  it  is  a  subject  of  rejoic- 
ing that  its  opinions  have  found  their  way  into 
the  hearts  of  the  people,  and  become  guides  of 
action.  In  a  convention  of  the  people  of  Penn- 
sylvania, which  met  not  long  since,  an  argument 
addressed  to  that  body,  founded  on  the  decis- 
ions of  this  court,  settled  a  question  which  had 
been  much  debated.  It  Is  a  principle  that  con- 
tracts must  be  interpreted  by  the  judiciary,  and 
this  is  equally  true  of  contracts  made  by  indi- 
viduals or  States.  All  the  incidents  of  contracts 
are  protected  also,  and  no  equivocation  or  sub- 
terfuge will  be  allowed.  The  only  distinction 
which  can  be  made  amongst  penalties,  is  regard- 
ing crimes  and  contracts.  No  one  can  contract 
to  commit  a  crime :  it  would  be  void.  If  the  Act 
of  1840  impairs  the  obligation  of  a  contract,  it  is 
nugatory.  Between  individuals,  this  would  be 
considered  a  case  of  contract,  and  there  is  in 
the  law  no  exercise  of  the  legislative  power, 
which  would  *have  been  the  case  if  [*547 
Washington  County,  by  it,  had  been  empow- 
ered to  make  a  contract.  But  this  was  not 
necessary.  The  State  could  contract,  undoubt- 
edly, and  so  could  the  railroad  company,  and 
a  third  party  is  introduced  with  the  consent  of 
both.  A  charter  is  a  contract;  but  provisions 
are  sometimes  introduced  into  it  which  are  not 
matters  of  contract.  (4  Wheaton,  235.)  In  the 
present  case,  the  acceptance  completed  the  con- 
tract. If  you  strike  out  of  the  law  the  words 
"for  the  use  of  Washington  County,"  there  is 
nothing  to  show  what  was  to  be  done  with  the 
money.  But  when  these  were  inserted,  it  pre- 
vented the  State  from  claiming  it  for  herself; 
if  she  had  done  so,  the  railroad  company  would 
have  been  justified  in  refusing  to  pay.  Here, 
then,  were  two  parties,  each  capable  of  con- 
tracting; and  as  to  the  capacity  of  Washington 
County  so  to  do,  it  was  held,  in  the  case  of 
Terrett  &  Taylor,  that  the  recognition  of  a 
power  to  contract  is  equivalent  to  a  fresh  grant 
of  power.  A  bond  between  A  and  B  for  the 
use  of  C,  admits  C's  interest,  and  suit  must  be 
I  brought  in  the  name  of  the  obligee.    When  a 
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bond  is  assigned,  there  is  an  implied  engage- 
ment that  the  assignor  will  do  nothing  to  im- 
pair the  interest  of  the  other  party.  A  cestui 
que  trust  has,  in  equity,  a  control  of  the  fund. 
Black  v.  Zaeharie,  decided  at  this  term. 

The  Act  of  1885  is,  in  fact,  a  stipulation  for 
a  license  to  depart  from  a  prescribed  route.  It 
has  been  said,  by  the  other  side,  that  it  is  a  pen- 
alty, that  the  Legislature  can  release  it,  and  that 
If  it  is  a  contract,  the  Legislature  can  an- 
nul it.  If  it  is  a  penalty,  and  the  State  has  re- 
leased it,  the  question  cannot  come  up  here. 
We  have  no  desire  to  say  anything  as  to  the 
power  of  a  State  over  criminal  penalties,  such 
as  that  in  10  Wheaton.  It  is  said  that  Wash- 
ington County  was  not  a  party  to  the  contract. 
But  it  seems  to  be  conceded  that  if  it  were  not 
for  the  Act  of  1840,  there  would  be  no  opposi- 
tion to  the  claim.  There  was  a  time,  then, 
when  Washington  County  had  an  interest,  and 
this  remained  at  the  institution  of  the  suit.  If 
the  State  of  Maryland  were  to  receive  the  money 
as  the  plaintiff  in  the  cause,  perhaps  we  could 
not  legally  coerce  her  to  pay  it  to  Washington 
County.  But  she  would  be  morally  bound  to 
do  so.  The  moment  that  the  railroad  company 
determined  not  to  pass  through  the  three  towns, 
Washington  County  acquired  a  right.  The 
trustee  and  the  party  bound  have  concurred  to 
destroy  the  contract,  and  it  is  only  in  conse- 
quence of  this,  that  Washington  County  does 
not  stand  as  it  did  at  first.  It  has  been  eaid 
that  the  Legislature  could  take  away  the  rem- 
edy by  which  the  contract  was  to  be  enforced. 
But  the  decisions  of  this  court  are  uniform, 
that  a  Legislature  cannot  take  away  a  right, 
under  pretense  of  affecting  the  remedy.  The 
last  case  upon  this  point  In  Bronson  v.  Kenae 
(1  Howard,  811). 

If  the  law  impairs  a  remedy,  or  varies  a  con- 
tract a  hair's  breadth,  it  is  void;  and  it  makes 
no  difference  whether  it  is  a  general  or  a 
548*1  "special  law.  In  the  case  before  us, 
the  plaintiffs  are  put  in  a  worse  situation  than 
they  were  before,  and  the  same  thing  is  intended 
to  be  accomplished  as  if  a  law  had  been  passed 
forbidding  them  to  bring  a  suit. 

It  is  said  that  Washington  County  is  a  pub- 
lic municipal  corporation,  and  therefore  within 
the  control  of  the  Legislature.  But  in  the  Act 
of  1886,  there  was  no  reservation  of  power 
upon  this  ground.  It  may  be  that  the  votes  of 
some  few  persons  were  required  to  pass  the  law, 
who  would  not  have  voted  for  it  if  any  such 
reservation  had  been  made.  Men  cannot  be 
such  general  philanthropists  as  to  give  up  the 
interests  of  their  own  immediate  neighborhood. 
Suppose  Washington  County  to  have  said,  if 
you  take  away  the  road  from  us,  you  must 
make  compensation.  In  such  case,  the  law 
would  not  nave  been  passed  with  a  reservation 
in  it  like  the  one  just  spoken  of.  And  if  it  be  a 
contract,  it  is  violated  for  the  benefit  of  the 
railroad  company.  The  argument  on  the  other 
side  goes  to  the  extent  that  every  contract, 
made  by  a  public  municipal  corporation,  is  be- 
yond the  pale  of  the  Constitution.  There  is  no 
decision  of  this  court  that  such  a  charter  and 
property  can  be  taken  away.  One  of  the  com- 
plaints in  the  Declaration  of  Independence  is, 
that  charters  were  taken  away ;  and  this  prac- 
tice, in  part,  produced  a  revolution  in  England. 
By  this  argument,  they  may  all  be  swept  off; 
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and  such  corporations  may,  moreover,  be  asked 
what  they  are  going  to  do  with  their  property. 
It  has  been  said,  that  supposing  it  to  be  a  con- 
tract, it  cannot  inure  to  the  benefit  of  Washing- 
ton County.  But  an  implication  cannot  be 
made  contrary  to  what  is  expressed,  or  what 
is  just  and  right.  What  Washington  County 
is  going  to  do  with  the  money  is  of  no  concetti 
to  the  railroad  company,  the  true  defendant  in 
this  case.  It  may  educate  the  poor  with  it;  it 
may  pay  debts,  or  it  may  erect  a  monument  to 
that  glorious  clause  in  the  Constitution  which 
enables  it  to  assert  its  rights  in  this  court. 

Mr.  Chief  Justice  Tanbt  delivered  the  opin- 
ion of  the  court: 

The  question  brought  before  the  court  by 
this  writ  of  error  depends  upon  the  construc- 
tion and  effect  of  an  act  of  the  General  Assem- 
bly of  Maryland,  passed  at  December  session, 
1886,  entitled  "  An  Act  for  the  Promotion  of 
Internal  Improvement." 

The  original  charter  of  the  Baltimore  and 
Ohio  Railroad  Company  authorized  it  to  con- 
struct a  railroad  from  Baltimore  to  some  suita- 
ble point  on  the  Ohio  River,  without  prescrib 
ing  any  particular  route  over  which  the  rotd 
was  to  pass ;  leaving  the  whole  line  to  the  judg- 
ment and  discretion  of  the  company.  But  by 
the  act  above  mentioned  the  State  proposed  to 
subscribe  $8,000,000  to  its  capital  stock,  pro- 
vided the  company  assented  to  the  provisions 
of  that  law;  and  among  other  provisions,  this 
act  of  Assembly  required  the  road  to  past 
through  Cumberland,  Hagerstown,  and  Boons- 
borough  ;  and  provided  also  that,  if  the  road 
was  not  located  in  the  manner  therein 
"pointed  out,  the  company  "should  [*649 
forfeit  fl.000,000  to  the  State  for  the  use  of 
Washington  County." 

The  towns  of  Cumberland,  Hagerstown.  and 
Boonsborough,  are  all  situated  in  Maryland, 
the  first  in  Alleghany  County.and  the  two  Jitter 
in  Washington. 

This  law  was  assented  to  by  the  company, 
and  became  obligatory  upon  it,  and  the  sum 
proposed  was  subscribed  by  the  State;  but  for 
reasons  which  it  is  not  necessary  here  to  men- 
tion, the  company  did  not  locate  the  road 
through  Hagerstown  or  Boonsborough,  nor 
pass  through  any  part  of  Washington,  on  its 
way  from  Harper's  Ferry  to  Cumberland,  to 
which  point  the  road  has  been  made;  and  this 
suit  was  thereupon  brought,  at  the  instance  of 
the  commissioners  of  Washington  County,  in 
the  name  of  the  State,  for  the  use  of  the  county, 
to  recover  the  $1,000,000  above  mentioned. 
After  the  suit  had  been  instituted,  the  State,  at 
December  session,  1840.  passed  a  law  repealing 
so  much  of  the  Act  of  1885  as  required  the 
company  to  locate  the  road  through  Hages- 
town  and  Boonsborough,  and  remitting  the 
forfeiture  of  the  (1,000,000,  and  directing  say 
suit  instituted  to  recover  it  to  be  discontinued. 

The  commissioners  of  Washington  County, 
however,  at  whose  instance  the  action  was 
brought,  insisted  that  the  money  was  doe  to 
the  county  by  contract,  and  that  it  was  not  to 
the  power  of  the  Slate  to  release  it;  and  upon 
that  ground  continued  to  prosecute  the  suit;  sod 
the  Court  of  Appeals  of  the  State,  having  de- 
cided against  the  claim,  the  case  is  brought 
here  by  writ  of  error. 

Howaxd  8. 
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Undoubtedly,  if  the  money  was  due  to  Wash- 
ington County  by  contract,  the  Act  of  1840, 
which  altogether  takes  away  the  remedy,  would 
be  inoperative  and  void.     But  even  if  the  pro- 
visions upon  this  subject  in  the  Act  of  1885 
Mold  be  regarded  as  a  contract  with  the  rail- 
road company,  it  would  be  difficult  to  main- 
tain that  the  county  was  a  party  to  the  agree- 
ment or  that  it  acquired  any  private  or  sepa- 
rate interest  under  it,  distinct  from  that  of  the 
Bute.    It  was  certainly  at  that  time  the  policy 
of  the  State  to  require  the  road  to  pass  through 
'the  places  mentioned  in  the  law,  and  if  it  failed 
to  do  so,  to  appropriate  the  forfeiture  to  the 
oie  of  the  county.    But  it  cannot  be  presumed 
that  in  making  this  appropriation  the  Legislature 
was  governed  merely  by  a  desire  to  advance  the 
interest  of  a  single  county,  without  any  refer- 
ence to  the  interests  of  the  rest  of  the  State.    On 
the  contrary,  the  whole  scope  of  the  law  shows 
that  it  was  legislating  for  State  purposes,  mak- 
ing large  appropriations  for  improvements  in 
different  places;  and  if  the  policy  which  at 
that  time  induced  it  to  prescribe  a  particular 
coarse  for  the  road,  and  in  case  it  was  not  fol- 
lowed to  exact  from  the  company  $1 ,000,000  and 
devote  it  to  the  use  of  Washington  County,  was 
afterwards  discovered  to  be  a  mistaken  one,  and 
likely  to  prove  highly  injurious  to  the  rest  of  the 
State,  it  had  unquestionably  the  power  to  change 
it*  policy,  and  allow  the  company  to  pursue  a 
860*]  different  course,  and  to  "release  it  from 
hi  obligations  both  as  to  the  direction  of  the  road 
tod  the  payment  of  the  money.    For,  in  doing 
this,  it  was  dealing  altogether  with  matters  of 
public  concern,  and  interfered  with  no  private 
right;  for  neither  the  commissioners,  nor  the 
county,  nor  any  one  of  its  citizens,  had  ac- 
quired any  separate  or  private  interest  which 
could  be  maintained  in  a  court  of  justice. 

As  relates  to  the  commissioners,  they  are  not 
umed  in  the  law,  nor  were  they  in  any  shape 
parties  to  the  contract  supposed  to  have  been 
made,  nor  is  the  money  declared  to  be  for  their 
me.  They  are  a  corporate  body,  it  is  true,  and 
the  members  who  compose  it  are  chosen  by  the 
people  of  the  county.  But  like  similar  corpo- 
rations in  every  other  county  in  the  8tate,  it  is 
created  for  .the  purposes  of  government,  and 
clothed  with  certain  defined  and  limited  pow- 
ers to  enable  it  to  perform  those  public  duties 
which,  according  to  the  laws  and  usages  of  the 
State,  are  always  entrusted  to  local  county 
tribunals.  Formerly  they  were  appointed  in 
all  of  the  counties  annually,  by  the  executive 
department  of  the  government,  and  -were  then 
denominated  the  Levy  Court  of  the  county; 
and  in  some  of  the  counties  they  are  still  con- 
rtitoted  in  that  manner,  the  Legislature  com- 
monly retaining  the  old  mode  of  appointment, 
or  directing  an  election  by  the  people,  as  the 
citizens  of  any  particular  county  may  prefer. 
Bat,  however  chosen,  their  powers  and  duties 
depend  upon  the  will  of  the  Legislature,  and 
•re  modified  and  changed,  and  tne  manner  of 
their  appointment  regulated  at  the  pleasure  of 
the  State.  And  if  this  money  had  been  received 
from  the  railroad  company,  the  commission- 
ers, in  their  corporate  capacity,  would  not  have 
>Ven  entitled  to  it,  and  could  neither  have  re- 
ceived nor  disbursed  it,  nor  have  directed  the 
Bses  to  which  it  should  be  applied,  unless  the 
State  had  seen  fit  to  enlarge  their  powers  and 
Howard  S.  U.  S.,  Book  11.         . 


commit  the  money  to  their  care.    If  it  was  ap 
plied  to  the  use  of  the  county,  it  did  not  by  any  , 
means  follow  that  it  was  to  pass  through  their 
hands,  and  the  mode  of  application  would  have 
depended  altogether  upon  the  will  of  the  State. 

This  corporation,  therefore,  certainly  had  no 
private  corporate  interest  in  the  money,  and 
indeed  the  suit  is  not  entered  for  their  use,  but 
for  the  use  of  the  county.  The  claim  for  the 
county  is  equally  untenable  with  that  of  the 
commissioners.  The  several  counties  are  noth- 
ing more  than  certain  portions  of  territory  into 
which  the  State  is  divided  for  the  more  conven- 
ient exercise  of  the  powers  of  government. 
They  form  together  one  political  body  in  which 
the  sovereignty  resides.  And  in  passing  the 
law  of  1835,  the  people  of  Washington  County 
did  not  and  could  not  act  as  a  community 
Having  separate  and  distinct  interests  of  their 
own,  but  as  a  portion  of  the  sovereignty;  their 
delegates  to  the  General  Assembly  acting  in 
conjunction  with  the  delegates  from  every 
other  part  of  the  State,  and  legislating  for  pub- 
lic ana  State  purposes,  and  the  validity  of  the 
law  did  not  depend  upon  their  assent  to  its 
provisions,  as  it  would  have  been  equally  ob- 
ligatory upon  them,  if  "every  one  of  [*551 
their  delegates  had  voted  against  it,  provided 
it  was  passed  by  a  constitutional  majority  of 
the  General  Assembly.  And  whether  the 
money  was  due  by  contract  or  otherwise,  it 
must,  if  received  and  applied  to  the  use  of  the 
county,  have  yqt  been  received  and  applied  by 
the  State  to  public  purposes  in  the  county.  For 
the  county  has  no  separate  and  corporate  or- 
ganization by  which  it  could  receive  the  money 
or  designate  agents  to  receive  it  or  give  an  ac- 
quittance to  the  railroad  company,  or  determine 
upon  the  uses  to  which  it  should  be  appropri- 
ated. We  have  already  seen  that  the  corpora- 
tion of  commissioners  of  the  county  had  no 
such  power;  and  certainly  no  citizen  of  the 
county  had  any  private  and  individual  proper- 
ty in  it.  It  must  have  rested  with  the  State  so 
to  dispose  of  it  as  to  promote  the  general  inter- 
est of  the  whole  community,  by  the  advantages 
it- bestowed   upon  this  particular  portion  of  it. 

Indeed,  if  this  money  is  to  be  considered  as 
due,  either  to  the  commissioners  or  to  the  coun- 
ty, by  contract  with  the  railroad  company,  so 
that  it  may  be  recovered  in  this  suit,  in  opposi- 
tion to  the  will  and  policy  of  the  State,  it  would 
follow  necessarily  that  it  might  have  been  re- 
leased by  the  party  entitled,  even  if  the  State 
had  desired  to  enforce  it.  And  if  the  State  had 
adhered  to  the  policy  of  the  act  in  question, 
and  supposed  it  to  be  for  the  public  interest  to 
insist  that  the  road  should  pass  along  the  line 
prescribed  in  that  law,  or  the  company  be  com- 
pelled to  pay  the  million  of  dollars,  according 
to  the  construction  now  contended  for,  the  com- 
missioners of  the  county  might  have  counter- 
acted the  wishes  of  the  State,  and,  by  releasing 
the  company  from  the  obligation  to  pay  this 
money,  allowed  them  to  locate  the  road  upon 
any  other  line.  And  if  the  construction  of  the 
plaintiff  in  error  be  right,  the  Legislature  of 
Maryland,  in  a  case  where  the  whole  people  of 
the  State  had  become  so  deeply  concerned  by 
the  large  amount  subscribed  to  the  capital  stock 
of  the  road,  that  its  successor  failure  must  seri- 
ously affect  the  interests  of  every  part  of  the 
State;  and  where  the  improvement  was  regard- 
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ed  as  of  the  highest  importance  to  its  general 
commercial  prosperity;  it  deliberately  deprived 
itself  of  the  power  of  exercising  any  future  con- 
trol over  it,  and  left  it  to  a  single  county  or 
county  corporation  to  decide  upon  the  course  of 
the  road,  and  either  to  insist  on  the  line  pre- 
scribed by  the  Legislature,  or  to  release  the 
company  from  the  obligation  .to  pursue  it, 
without  regard  to  the  wishes  or  interest  of  the 
rest  of  the  State.  Whether  the  million  of  dol- 
lars was  reserved  by  contract,  or  inflicted  as  a 
penalty,  such  a  construction  of  the  law  cannot 
be  maintained. 

But  we  think  it  very  clear  that  this  was  a 
penalty,  to  be  inflicted  if  the  railroad  com- 
pany did  not  follow  the  line  pointed  out  in 
the  law.  It  is  true,  that  the  Act  of  1835, 
which  changed  in  some  important  particulars 
the  obligations  imposed  by  the  original  charter, 
would  not  have  been  binding  on  the  company 
without  its  consent;  and  the  1st  section,  there- 
fore, contains  a  provision  requiring  the  con- 
552*]  sent  *of  the  company  in  order  to  give  it 
validity.  And  w  hen  the  company  assented  to 
the  proposed  alterations  in  their  charter,  and 
agreed  to  accept  the  law.  it  undoubtedly  be- 
came a  contract  between  it  and  the  State;  but 
it  was  a  contract  in  no  other  sense  than  every 
charter,  whether  original  or  supplementary,  is 
a  contract,  where  rights  of  private  property  are 
acquired  under  it.  Yet,  all  hough  this  supple- 
mentary charter  was  a  contract  in  this  sense  of 
the  term,  it  does  not  by  any  means  follow  that 
the  Legislature  might  not,  in  the  charter,  im- 
pose duties  and  obligations  upon  the  company, 
and  inflict  penalties  and  forfeitures  as  a  pun- 
ishment for  its  disobedience,  which  might  be 
enforced  against  it  in  the  form  of  criminal  pro- 
ceedings, and  as  the  punishment  of  an  offense 
against  the  law.  Such  penal  provisions  are 
to  be  found  in  many  charier*,  and  we  are  not 
aware  of  any  case  in  which  they  have  been  held 
to  be  mere  mutters  or  contract.  And  in  the 
case  before  the  court,  the  language  of  the  law 
requiring  the  company  to  locale  the  road  so 
as  to  pas*  through  the  places  therein  mention 
ed,  is  certainly  not  the  language  of  contract, 
but  it  is  evidently  mandatory,  and  in  the  exer- 
cise of  legislative  (miwit.  and  it  is  made  the 
duty  of  l lie  company,  in  case  they  assent  to  the 

firovWons  of  thai  law,  to  pass  through  Cum- 
terland.  Haircrslown,  and  lioonsliorougb :  and 
if  they  fail  to  do  so.  the  fine  of  $l.00u,000  is 
imposed  as  a  punishment  for  the  offense.  And 
a  provision,  as  in  this  case,  that  the  party  shall 
forfeit  a  particular  sum.  in  case  he  does  not 
perform  an  act  required  by  law,  has  always,  in 
the  const  ruction  of  statutes,  been  regarded  not 
as  a  contract  with  the  delinquent  party,  but  as 
the  punishment  for  an  offense.  Undoubtedly, 
in  the  case  of  individuals,  the  word  forfeit  is 
construed  to  be  the  language  of  contract,  be- 
cause contract  is  the  only  mode  in  which  one 
person  can  liecome  liable  to  pay  a  penalty  to 
another  for  a  breach  of  duty,  or  the  failure  to 
perform  an  obligation.  In  legislative  proceed- 
ings, however,  the  construction  is  otherwise, 
and  a  forfeiture  is  always  to  be  regarded  as  a 
punishment  inflicted  for  a  violation  of  some 
duly  enjoined  upon  the  party  by  law;  and 
such,  very  clearly,  is  the  meaning  of  the  word 
in  the  act  in  question. 

In  this  aspect  of  the  case,  and  upon  thiscon- 
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struction  of  the  act  of  Assembly,  we  do  not 
understand  that  the  right  of  the  Stale  to  release 
it  is  disputed.  Certainly  the  power  to  do  so  U 
too  well  settled  to  admit  of  controversy.  The 
repeal  of  the  law  imposing  the  penalty,  is  of 
itself  a  remission.  (1  Cranch,  104;  5  Cranch, 
281 ;  6  Cranch,  308,  829.)  And  in  the  case  of 
The  United  State*  v.  Morri*  (10  Wheat.  387l 
this  court  held,  that  Congress  had  clearlv  the 
power  to  authorize  the  Secretary  of  the  Treat 
ury  to  remit  any  penalty  or  forfeiture  incurred 
by  the  breach  of  the  revenue  laws,  either  be- 
fore  or  after  judgment ;  and  if  remitted  before 
the  money  was  actually  paid,  it  embraced  the 
shares  given  by  law  in  such  cases  to  the  officer 
of  the  customs,  as  well  as  the  share  of  the 
United  States.  The  right  to  remit  a  pen&lti 
like  this  stands  upon  the  same  principles. 

*  We  are,  therefore,  of  opinion,  that  the  [*55S 
law  of  1840,  hereinbefore  mentioned,  did  not  in 
pair  the  obligation  of  a  contratL  and  that  (A 
judgment  of  the  Court  of  Appeal*  of  Marylam 
muit  be  affirmed. 

Cited-10  How.,  417, 885 :  16  How.,  408 ;  •  W«DU  S3 
11  Wall.,  95. 


JAMES  STIMP80N.  Plaintiff  in  Error, 

v. 

WESTCHESTER  RAILROAD  COMPACT 

Certiorari,  motion  for — exception*  to  chary  ■< 
court  should  be  tpecifc — exception*  certify 
under  teal  not  amended  on  certiorari — emit 
in  framing  exception*  not  corrected  here. 

The  38tb  rule  of  court  forbids  tbe  Insertion  of  th 
whole  of  the  charge  of  the  court  to  tbe  jury  tn 
general  bill  of  exceptions,  but  requires  that  It 

pitrt  excepted  to  shall  Ik»  specifically  pet  oat. 

This  court  hs«  not  the  power  to  correct  any  rm\| 
or  omNslons  which  may  have  been  made  In  ti* 
Circuit  Court  in  frnintnir  the  cxcepllon  :  nor  cat 
regard  any  part  of  the  chanre  as  the  subject  mat 
of  revision,  unless  the  judges,  or  one  of  them.  « 
tifv  under  his  seal,  that  It  was  excepted  to  at  U 
trial 

If   the  omi-slnn   of  n  part  of  the  charge  < 
wns  in  fnet  embraced  In  tbe  exception.  t»  a 
clerical  error,  the  party  will  be  entitled  to  a 
Hnryif-f,  upon  producing  a  copy  of  the  exo 
properly  certified. 

Hut  in  no  ca-c  can  the  exception  certified  un«fc 
the  seals  of  the  judges  of  thj  Circuit  Court 
altered  or  amended. 

A  SUGGESTION  was  made,  in  this  case,  i 
diminution  in  the  record,  and  a  moi 
a  ctrtim-ari  to  bring  up  the  charge  wbic. 
court  delivered  to  the  jury  on  the  trial 
cause  in  the  Circuit  Court  of  the  United  B 
for  the  Eastern  District  of  Pennsylvania. 


•d  San 


Mr.  Chief  Justice  Tahky  delivered  the  I 
ing  opinion  of  the  court: 

The  plaintiff  in  error  in  this 
that  there  is  diminution  in  the  record, 
ting  the  charge  to  the  jury  which  wa*  i 
ered  at  the  trial  by  the  Circuit  Court,  and  a 
for  a  certiorari,  that  it  may  be  set  out  at  k 
and  appended  to  the  record. 

So  much  of  the  charge  ot  the  court  tut  » 
excepted  to  at  the  trial,  is  inserted  in  the  no 
as  it  now  stands:  and  by  tbe  88th  rule  a 
court,  adopted  at  January  Term,  18 
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ordered,  that  thereafter  "  the  judges  of  the 
circuit  and  district  courts  do  not  allow  any  bill 
of  exceptions,  which  shall  contain  the  charge 
of  the  court  at  large  to  the  jury,  in  trials  at 
common  law,  upon  any  general  exception  to 
the  whole  of  such  charge.  But  that  the  party 
excepting  be  required  to  state  distinctly  the 
several  matters  in  law,  in  such  charge,  to  which 
be  excepts:  and  that  such  matters  of  law,  and 
those  only,  be  inserted  in  the  bill  of  exceptions, 
sod  allowed  by  the  court." 

The  record  now  before  us  contains  as  much 
of  the  charge  as  is  authorized,  by  this  rule,  to 
be  inserted  in  the  exception,  and  the  motion 
for  a  certiorari  must  therefore  be  overruled. 

554*]  *Mr.  J.  S.  IngertoU  afterwards  filed 
ami  read  in  open  court,  the  following  suggestion 
in  writing,  to  wit: 

In  the  printed  record,  a  mere  omission  is 
made  of  a  portion  of  the  manuscript  charge. 
1.  After  the  reference  to  Eton*  v.  Jordan,  (9 
Cranch,  201,  printed  record,  p.  80,  near  the 
bottom  of  the  page),  there  are  tour  and  a  half 
pages  of  manuscript  (pages  26,  27.  28,  29,  80). 
1  On  page  27  of  the  manuscript  are  these 
words:  "  ft  thus  appears  that  the  Act  of  1889 
goes  only  one  step  beyond  those  of  1882  and 
1838,  and  is  a  dead  letter,  if  it  protects  the 
person  who  has  purchased,  constructed,  or  used 
the  machine  invented,  "&c. 

A  memorandum  indorsed  by  Judge  Baldwin, 
"  SHmpeon  v.  Wettchetter  Railroad  Company. 
Exceptions  to  the  charge."  In  this  memoran- 
dum are  found  the  following  words:  "  7  sec. 
Act  of  1839  goes  only  one  step  beyond  those  of 
1*33  and  1836,  and  is  dead  letter  so  far  as  pro- 
tection against  such  subsequent  use." 

3.  On  page  30  of  the  manuscript  charge  are 
these  words:  "  In  the  case  before  us,  it  clearly 
appears  that  the  defendants  constructed  their 
railroad  with  the  plaintiff's  curves,  in  1834,  one 
Tear  or  more  before  the  plaintiffs  application 
for  his  renewed  patent,  consequently  they  may 
continue  its  use  without  liability  to  the  plaint- 
iff." 

The  same  memorandum,  indorsed  by  Judge 
Baldwin,  contains  these  words;  "  As  defend- 
ants made  railroad  in  1884,  they  may  continue 
use." 

Thus  it  will  be  perceived,  the  very  points  ob- 
jected to  in  writing,  and  the  writing  received 
and  admitted  to  be  such  by  Judge  Baldwin,  are 
omitted  in  copying  the  charge  at  the  clerk's 
office  at  Philadelphia.  The  language  of  the 
charge,  as  written  out,  is  somewhat  more  ex- 
tended than  that  of  a  memorandum  hastily 
made, while  it  was  delivered,  but  it  is,  through- 
oat,  substantially,  and  in  part,  literally  the 
same. 

The  "  important  question  "  in  the  case  was, 
the  defendants'  right  to  use,  after  the  date  of 
the  second  patent,  the  specific  machine  con- 
structed and  used  by  them  before  the  date  of 
that  patent.  This  question,  according  to  the 
printed  record,  is  not  decided  at  all,  nor  left 
to  the  jury,  nor  any  result  arrived  at  in  regard 
toh. 

The  whole  charge  is  not  wanted,  but  only 
those  parts  distincly  excepted  to  at  the  moment, 
sod  inadvertently  omitted  by  a  copyist. 

U  is  obvious,  besides,  that  the  charge,  or  the 
fragment  of  a  charge  printed,  is  not  only  ellip- 
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tical,  but  insensible.  The  judge  says  (page  80) : 
' 'Another  important  question.  &c.,yet  no  ques- 
tion appears.  The  manuscript  must  be  consulted 
in  order  to  give  meaning  or  object  to  the  phrase. 

The  counsel  for  the  defendant  in  error  would 
probably  learn  with  some  surprise,  that  this 
application  has  been  refused.  In  the  paper 
book  which  that  counsel  has  caused  to  be 
printed  (page  3).  third  paragraph,  the  7th  section 
of  the  Act  of  1839  is  quoted,  and  supported 
•by  points  and  references.  All  this  is  1*555 
without  object  or  origin  in  the  printed  record. 
The  source  of  it  is  dried  up  by  the  omission  of 
the  copyist.  So  page  4  of  that  paper  book, 
No.  6,  "under  the  Act  of  1839,  &c.  These  re- 
marks are  applicable  only  to  the  omitted  parts 
of  the  charge. 

The  counsel  for  plaintiff  in  error,  who  now 
moves  for  a  certiorari,  was  not  present  at  the 
trial,  but  his  colleague,  who  tried  the  cause,  in- 
forms him  that  the  judge  undertook  to  put  the 
whole  charge  on  the  record,  and  the  concluding 
words  along  with  it.    Thus, 

1.  The  whole  charge,  under  the  promise  of 
the  judge,  ought  to  be  a  part  of  the  record. 

2.  The  omitted  parts  in  the  printed  record 
are  the  essence  and  substance  of  the  case,  ad- 
mitted by  the  judge  to  be  such,  and  specifically 
excepted  to  at  the  moment. 

3.  The  whole  difficulty  arises  from  a  mere 
inadvertence  of  a  clerk. 

4.  Extreme  injustice  will  be  done  if  the 
clerical  omission  be  not  corrected. 

5.  Were  the  judge  living,  verbal  explanations 
might  be  given  by  him,  out  not  more  precise, 
perhaps,  than  the  written  indorsement  or  the 
memorandum  of  counsel. 

Finally,  the  printed  record  shows  that  the 
judge  put  the  case  on  two  points: 

First,  was  the  second  patent  void? 

The  judge  decided  that  it  is. 

Second,  if  the  second  patent  were  not  void, 
then,  can  the  plaintiff  recover,  when  the  specific 
machine  used  by  the  defendants  was  first  made 
and  used  by  them  before  the  second  patent  was 
taken  out? 

This  second  point,  according  to  the  printed 
record,  the  judge  states,  but  does  not  decide,  or 
put  in  such  shape  as  to  let  the  jury  decide.  His 
conclusion  is  omitted,  while  his  premises  are 
stated.  And  a  correction  of  this  is  the  subject 
of  the  certiorari.  Mr.  Ingersoli  then  moved 
the  court  for  a  writ  of  certiorari  to  be  directed 
to  the  judges  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
commanding  them  to  certify  forthwith  what- 
ever errors  and  omissions  shall  be  found. 

Upon  which  motion,  Mr.  Chief  JuttieeTtiSStn 
delivered  the  opinion  of  the  court: 

A  motion  was  mode  at  a  former  day  of  the 
present  term  for  a  certiorari  to  bring  up  the 
charge  delivered  by  the  Circuit  Court  at  the 
trial,  to  be  set  out  at  length,  and  appended  to 
the  record.  This  motion  was  overruled  for  the 
reason  then  stated  by  the  court. 

The  motion  has  since  been  revived,  and  a 
copy  of  what  purports  to  have  been  the  charge 
of  the  court  at  length  has  been  produced,  in 
order  to  show  that  a  material  point  in  it  has  not 
been  inserted  in  the  'exception,  as  [*556 
brought  up  in  the  record;  and  some  memo- 
randums in  the  handwriting  of  the  late  presid- 
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ing  judge  of  the  Circut  Court  have  also  been 
laid  before  this  court  for  the  purpose  of  showing 
that  an  exception  was  reserved  to  the  part  of 
the  charge  above  referred  to. 

In  relation  to  the  exception  stated  in  tbe  rec- 
ord, the  court  think  it  proper  to  say,  that  it 
contains  a  great  deal  of  argument  which  is 
altogether  out  of  place  in  an  exception,  and 
contrary  to  the  directions  of  this  court  as  given 
in  the  38th  rule.  And  it  would  appear,  from 
tbe  copy  of  the  charge  produced  in  support  of 
this  motion,  that  while  much  of  the  argument 
of  the  Circuit  Court  has  been  improperly  in- 
serted, the  matter  of  law  which  the  argument 
was  intended  to  prove,  and  upon  which  the 
jury  were  instructed,  is  omitted.  But  this  cdhrt 
has  not  the  power  to  correct  any  errors  or 
omissions  that  may  have  been  made  in  the  Cir- 
cuit Court  in  framing  the  exception;  nor  can 
we  regard  any  part  of  the  charge  as  the  subject 
matter  of  revision  here,  unless  the  judges,  or 
one  of  them,  certify,  under  his  seal,  that  it 
was  excepted  to  at  the  trial.  If  the  portion  of 
the  charge,  in  relation  to  which  the  diminution 
is  suggested,  was  in  fact  embraced  in  the  ex- 
ception, and  the  omission  of  it  is  a  clerical 
error,  then,  upon  producing  here  a  copy  of  the 
exception  properly  certified,  the  plaintiff  in 
error  will  be  entitled  to  a  certiorari,  in  order 
to  supply  the  defect.  But  we  can  in  no  respect 
alter  or  amend  the  exception  certified  under 
the  seals  of  the  judges  of  the  Circuit  Court, 
either  by  referring  to  the  charge  at  length,  or 
the  notes  of  the  presiding  judge;  and  as  the 
case  is  now  presented,  the  motion  must  be 
refused. 

Cited  -11  How.,  158;  8  Wood.  &  M.,  587  ;  11  Bank. 
Reg.,  157. 


THE  UNITED  STATES,  Plaintiff*, 

e. 

WILLIAM  H.  FREEMAN. 

Construction  of  statute* — brevet  officer*  of  marine 
corps,  pay  and  emoluments — double  rationt. 

Statutes  in  part  materia  should  be  taken  into 
consideration  In  construing  a  law.  If  a  thing  con- 
tained in  a  subsequent  statute  be  within  the  reason 
of  a  former  statute,  it  shall  be  taken  to  be  within 
the  meaning  of  that  statute. 

And  if  it  can  be  gathered  from  a  subsequent 
statute  <n  pari  materia  what  meaning  the  Legis- 
lature attached  to  the  words  of  a  former  statute, 
this  will  amount  to  a  legislative  declaration  of  its 
meaning,  and  will  govern  the  construction  of  the 
first  statute. 

The  meaning  of  the  Legislature  may  be  extended 
beyond  tbe  precise  words  used  in  tbe  law,  from  the 
reason  or  motive  upon  which  the  Legislature  pro- 
ceeded, from  the  end  in  view,  or  the  purpose  which 
was  designed;  the  limitation  of  the  rule  being, 
that  to  extend  tbe  meaning  to  any  case,  not  In- 
cluded within  the  words,  the  case  must  be  shown 
to  oome  within  the  same  reason  upon  which  the 
law-maker  proceeded,  and  not  a  like  reason. 

A  brevet  field  officer  of  the  marine  corps  is  not 
entitled  by  law  to  brevet  pay  and  rations,  by 
reason  of  his  commanding  a  separate  post  or  station, 
if  the  force  under  his  command  would  not  entitle 
a  brevet  field  officer  of  infantry  of  a  similar  grade 
to  brevet  pay  and  rations. 

B57»]  *The  Act  of  1834,  chap.  133.  does  not  repeal 
tbe  1st  section  of  the  Act  of  1818.  regulating  the  pay 
and  emoluments  of  brevet  officers. 

The  5th  section  of  the  Act  of  30th  June,  1834,  Is  a 
repeal  of  the  Joint  resolution  of  the  two  nouses  of 
Congress  of  the  26th  May,  1833,  respecting  the  pay 
and  emoluments  of  the  marine  corps. 
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By  force  of  the  Army  Regulation  No.  IMS,  antbor- 
lzlng  the  Issues  of  double  rations  to  officers  com- 
mandingtdepartments,  poets,  and  arsenals,  a  brevet 
Held  officer  of  marines  Is  entitled  to  double  rations. 
But  the  fact  must  be  shown  that  be  had  such  s  oom- 
mand  of  a  post  or  arsenal  at  which  double  rations 
bad  been  allowed  according  to  the  army  regula- 
tions. 

Tbe  fact  of  appropriations  having  been  made  by 
Congress  for  double  rations  does  not  determine 
what  officers  are  entitled  to  them. 

A  brevet  field  officer  of  the  marine  corps,  com- 
manding a  separate  post,  without  a  command  equal 
to  his  brevet  rank,  Is  not  entitled  to  brevet  pay  and 
emoluments.  But  If  such  brevet  officer  is  a  captain 
In  the  line  of  his  corps,  and  in  the  actual  command 
of  a  company,  whether  be  is  In  the  command  of  a 
post  or  not,  be  is  entitled  to  the  compensation  given 
by  the  2d  section  of  the  Act  of  the  2d  March,  1827. 


THIS  case  came  up  on  a  certificate  of  division 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts.  It  was  to  test 
the  right  of  the  defendant  in  error,  who  has 
also  the  defendant  below,  to  certain  pay,  allow- 
ances, and  emoluments,  which  he  claimed  as 
being  an  officer  of  the  marine  corps.  The  ques- 
tions which  were  certified  to  this  court  were  the 
following: 

"1.  Whether  a  brevet  field  officer  of  the 
marine  corps  is  by  law  entitled  to  receive  the 
pay  and  rations  of  his  brevet  rank  by  reason  of 
his  commanding  a  separate  post  or  station,  al- 
though the  force  under  his  command  should 
not  be  such  as  would  by  law,  or  by  such  regu- 
lations as  have  in  this  respect  and  for  the  time 
the  force  of  law,  entitle  a  brevet  field  officer  of 
infantry  of  a  similar  grade  to  brevet  pay  and 
rations. 

"  8.  Whether  the  provision  respecting  brevet 
pay  and  rations  in  the  3d  section  of  the  Act  of 
1818,  chap.  117,  is  repealed  by  the  Act  of  1834, 
chap.  132. 

"8.  Whether  by  force  of  the  Act  of  1834, 
chap.  132,  the  point  resolution  of  tbe  two  houses 
of  Congress  of  the  25th  of  May,  1832,  respecting 
the  pay  and  Emoluments  of  the  marine  corps,  is 
repealed. 

"4  Whether  by  force  of  the  army  regula- 
tion, numbered  1125,  authorizing  the  issues  of 
double  rations  to  officers  commanding  depart- 
ments, posts,  and  arsenals,  a  brevet  field  officer 
of  marines,  commanding  a  separate  post  or  sta- 
tion, is  entitled  to  double  rations. 

"6.  Whether  the  additional  fact  of  appro- 
priations having  been  made  by  Congress  for 
such  double  rations,  entitles  such  marine  officer 
to  receive  the  same  for  the  years  for  which  soch 
appropriations  are  made. 

"6.  Whether  a  brevet  field  officer  of  tbe  ma 
rine  corps,  commanding  a  separate  post,  and 
receiving  his  brevet  pay  and  emoluments,  bat 
being  a  captain  in  the  line,  is  entitled  to  the  ten 
dollars  *a  month  additional  compensa-  [*J568 
tion  for  responsibility  of  clothing,  Ac.,  under 
the  Act  of  1884,  chap.  ,  applying  to  tbe  ma- 
rine corps  the  Act  of  1827,  chap.,  199." 

There  was  a  statement  of  facts  agreed  upon 
in  the  court  below,  the  only  parts  of  which  that 
bear  upon  the  certified  questions  are  tbe  follow- 
ing: 

"  It  is  further  agreed  that  Colonel  Freeman 
was  commissioned  a  captain  in  the  line  of  the 
marine  corps  on  the  17th  of  July,  1821.  and  on 
that  lineal  rank  he  was  commissioned  a  Hen-I 
tenant-colonel  by  brevet  on  the  17th  of  July. 
1881,  and  on  the  80th  of  June,  1884,  he  was 
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commissioned  a  major  in  the  line  of  the  marine 
corps. 

"Colonel  Freeman  files  an  account,  in  set- 
off against  the  United  States,  of  $1,013.03,  for 
brevet  pay  and  rations  while  in  command  on 
the  Boston  station,  the  same  being  a  separate 
nation  or  detachment,  under  the  provision  of 
the  3d  section  of  an  act  of  Congress  of  16th 
April,  1814,  for  the  augmentation  of  the  marine 
corps.  Said  amount  extends  from  the  30th  of 
Jane,  1834,  to  the  1st  of  April,  1842,  and  has 
been  presented  to  and  disallowed  by  the  fourth 
auditor. 

"  Said  Freeman  files  an  account  also  of  $1,- 
M8  for  double  rations  whilein  command  oc  the 
Boston  station,  between  the  80th  of  June,  1834, 
sod  the  1st  of  April,  1842,  under  a  joint  resolu- 
tion .of  Congress  of  26th  May,  1832;  which  ac- 
count has  also  been  presented  to  and  disallowed 
by  the  fourth  auditor. 

"Said  Freeman  files  also  an  account  of  $864.-' 
89  for  the  responsibilities  of  clothing,  &c.,  while 
a  captain  in  the  line  of  the  marine  corps,  and 
in  command  of  the  marines  on  the  Boston  sta- 
tion, from  the  17th  of  July,  1881,  to  the  80th 
of  June,  1834,  under  an  act  of  Congress  of  30th 
Jane,  1834,  making  certain  allowances,  &c.,  to 
the  captains  and  subalterns  of  the  marine  corps, 
as  to  officers  of  similar  grades  in  the  army,  un- 
der an  act  of  2d  March,  1827;  which  account 
bat  likewise  been  presented  to  and  disallowed 
by  the  fourth  auditor  of  the  treasury,  on  the 
ground  that  the  defendant  received  the  pay  of 
a  grade  higher  than  that  of  captain. 

"It  is  further  agreed  that  double  rations  have 
been  paid  heretofore  and  up  to  the  30th  of  J  line, 
1834,  to  the  officers  of  the  marine  corps,  in  the 
manner  and  as  stated  in  the  letter  of  the  fourth 
auditor  of  date  27th  of  April,  1842,  and  marked 
B,  and  annexed;  also,  that  estimates  and  ap- 
propriations were  made,  as  stated  in  said  letter, 
since  1834. 

"Upon  the  foregoing  facts,  the  case  is  sub- 
mitted to  the  court;  the  accounts  of  the  said 
several  claims  of  the  said  Freeman  to  be  adjust- 
ed hereafter  by  the  officers  of  the  treasury,  if 
the  same,  or  any  portion  of  them,  are  found  by 
the  court  to  be  legally  due. 

"  Franklin  Dkxtek,  U.  8.  Dist.  Att'y. 
•«  W.  H.  Freeman." 
65©*]  *The  laws  will  be  stated  which  bear 
upon  each  of  the  three  items  into  which  the 
account  is  divided,  viz. :  1.  Pay.  2.  Rations. 
3.    Clothing. 

1.  As  to  pay. 

On  the  6th  of  July,  1812  (2  Story,  1278)  Con- 
gress passed  an  act  entitled  "An  Act  making 
further  provision  for  the  Army  of  the  United 
States,  and  for  other  purposes,"  the  4th  section 
of  which  was  as  follows: 

"  That  the  President  is  hereby  authorized  to 
confer  brevet  rank  on  such  officers  of  the  army 
as  shall  distinguish  themselves  by  gallant  ac- 
tions, or  meritorious  conduct,  or  who  shall  have 
served  ten  years  in  any  one  grade:  Provided, 
That  nothing  herein  contained  shall  be  so  con- 
strued as  to  entitle  officers  so  breveted  to  any 
additional  pay  or  emoluments,  except  when 
commanding  separate  posts,  districts,  or  detach- 
menu,  when  they  shall  be  entitled  to  and  re- 
ceive the  same  pay  and  emoluments  to  which 
officers  of  the  same  grade  are  now,  or  hereafter 
nay  be,  allowed  by  law." 
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On  the  16th  of  April,  1814,  Congress  passed 
an  act  (2  Story,  1414)  "authorizing  an  augmen- 
tation of  the  marine  corps,  and  for  other  pur- 
poses," the  3d  section  of  which  was  exactly 
similar  to  the  above,  except  that  "  officers  of 
the  marine  corps"  were  substituted  for  "officers 
of  the  army,  ".and  that  in  the  proviso  the  words 
'  'command  ing  separate  stations  or  detachments" 
were  substituted  for  "commanding  separate 
posts,  districts,  or  detachments." 

On  the  16th  of  April.  1818,  an  act  was  passed 
(8  Story,  1672)  "regulating  the  pay  and  emolu- 
ments of  brevet  officers,  the  1st  section  of 
which  was  as  follows: 

"Be  it  enacted,  &c..  That  the  officers  of  the 
army  who  have  brevet  commissions  shall  be 
entitled  to,  and  receive,  the  pay  and  emolu- 
ments of  their  brevet  rank  when  on  duty  and 
having  a  command  according  to  their  brevet 
rank,  and  at  no  other  time." 

In  1825,  regulations  for  the  army  were  is- 
sued; the  1124th  section  was  as  follows: 

"  Brevet  officers  shall  receive  the  pay  and 
emoluments  of  their  brevet  commissions,  when 
they  exercise  command  equal  to  their  brevet 
rank;  for  example — a  brevet  captain  must  com- 
mand a  company ;  a  brevet  major  and  a  brevet 
lieutenant-colonel,  a  battalion ;  a  brevet  colonel, 
a  regiment;  a  brevet  brigadier-general,  a  bri- 
gade; a  brevet  major-general,  a  division." 

On  the  80th  of  June,  1884,  Congress  passed 
an  act  "for  the  better  organization  of  the  Unit- 
ed States  marine  corps".  (4  Story,  2888.)  After 
increasing  the  number  of  officers  and  privates, 
the  5th  section  enacted : 

"  That  the  officers  of  the  marine  corps  shall 
be  entitled  to,  and  receive,  the  same  pay,  emol- 
uments, and  allowances,  as  are  now,  or  here- 
after may  be,  allowed  to  officers  of  similar 
grades  in  the  infantry  of  the  army,  except  the 
adjutant  and  inspector,  who  shall,"  &c.,  &c. 

•The  7th  section  provided  that  "  the  [*50O 
commissions  of  the  officers  now  in  the  marine 
corps  shall  not  be  vacated  by  this  act,"  &c. 

The  9th  section  repealed  so  much  of  the  4th 
section  of  the  Act  of  the  6th  of  July  as  author- 
ized the  President  to  confer  brevet  rank  on  such 
officers  of  the  army  or  of  the  marine  corps  as 
shall  have  served  ten  years  in  any  one  grade. 

The  10th  section  repealed  all  acts  or  parts  of 
acts  inconsistent  therewith. 

In  1836,  another  set  of  army  regulations  was 
issued,  the  forty-eighth  article  of  which  con- 
tained the  following: 

"  Officers  who  have  brevet  commissions  shall 
be  entitled  to  receive  their  brevet  pay  and  emol- 
uments, when  on  duty,  under  the  following 
circumstances: 

"A  brevet  captain,  when  commanding  a 
company. 

"  A  brevet  major,  when  commanding  two 
companies.or  when  acting  as  major  of  the  reg- 
iment. 

"A  brevet  lieutenant-colonel,  when  com- 
manding at  least  four  companies,  or  when  act- 
ing as  lieutenant-colonel  of  the  regiment. 

"  A  brevet  colonel,  when  commanding  nine 
companies  of  artillery,  or  ten  of  infantry  or 
dragoons,  or  a  mixed  corps  of  ten  companies, 
or  when  commanding  a  regiment. 

"  A  brevet  brigadier-general,  when  command- 
ing a  brigade  of  not  less  than  two  regiments  or 
twenty  companies. 
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"  A  brevet  major-general,  when  commanding 
a  division  of  four  regiments  or  at  least  forty 
companies. 

"A  brevet  officer,  when  assigned  by  the  spe- 
cial order  of  the  Secretary  of  War  to  a  particu- 
lar duty  and  command,  according  to  his  brevet 
rank,  although  such  command  be  not  in  the 
line,  provided  his  brevet  allowances  are  recog- 
nized in  the  order  of  assignment. 

"To  entitle  officers  to  brevet  allowances 
while  acting  as  field  officers  of  regiments  ac- 
cording to  their  brevets,  they  must  be  recog- 
nized at  general  headquarters  as  being  on  such 
duty,  and  the  fact  announced  accordingly  in 
general  orders." 

The  laws  relating  to  rations  are  the  follow- 
ing: 

2.  Rations. 

On  the  3d  of  March,  1797  (1  Story,  460), Con- 
gress passed  an  act  to  amend  and  repeal.in  part, 
the  Act  entitled  "  An  Act  to  ascertain  and  fix 
the  military  establishment  of  the  United  States," 
the  4th  section  of  which  declared  that  "to 
each  officer,  while  commanding  a  separate  post, 
there  shall  be  allowed  twice  the  number  of 
rations  to  which  they  would  otherwise  be  en- 
titled." 

On  the  16th  of  March,  1803(3  Story,  881),  an 
act  was  passed  "fixing  the  military  peace 
establishment  of  the  United  States,"  the  Sth 
section  of  which  designated  the  number  of  ra- 
tions to  which  each  officer  should  be  entitled, 
and  then  added  as  follows,  viz. :  "  to  the  com- 
manding officers  of  each  separate  post,  such  ad- 
ditional number  of  rations  as  the  President  of 
561*]  the  United  States  shall,  from  time  *to 
time,  direct,  having  respect  to  the  special  cir- 
cumstances of  each  post." 

On  the  35th  of  May,  1833  (4  Story,  3338), 
Congress  passed  a  joint  resolution  as  follows: 
"Resolved,  &c,  That  the  pay,  subsistence, 
emoluments,  and  allowances  of  officers,  non- 
commissioned officers,  musicians,  and  privates 
of  the  United  States  marine  corps,  shall  be  the 
same  as  they  were  previously  to  the  1st  of  April, 
1829,  and  shall  so  continue  until  they  shall  be 
altered  by  law." 

In  1834,  the  act  was  passed  which  has  al- 
ready been  mentioned  under  the  head  of ' '  Pay. " 

3.  Clothing. 

On  the  3d  of  March,  1837,  Congress  passed 
an  act  (3  Story,  2057),  the  3d  section  of  which 
was  as  follows:  That  every  officer  in  the  actual 
command  of  a  company  in  the  army  of  the 
United  States  shall  be  entitled  to  receive  $10 
per  month,  additional  pay,  as  "  compensation 
for  his  duties  and  responsibilities,  with  respect 
to  the  clothing,  arms,  and  accoutrements  of  the 
company,  whilst  he  shall  be  in  the  actual  com- 
mand thereof." 

Mr.  Nelson,  Attorney-General, for  the  United 
States. 

Colonel  Freeman,  in  a  printed  argument,  the 
defendant  in  the  court  below,  for  himself. 

Mr.  Nelson  made  the  following  points: 

1st.  That  a  brevet  field  officer  of  the  marine 
corps  is  not  by  law  entitled  to  receive  the  pay 
and  rations  of  his  brevet  rank,  under  the  cir- 
cumstances stated  in  this  case. 

3d.  That  the  provision  respecting  brevet  pay 
and  rations.in  the  3d  section  of  the  Act  of  1818, 
chap.  117,  is  repealed  by  the  Act  of  1884, chap. 
188. 
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8d.  That  the  joint  resolution  of  the  two  houses 
of  Congress,  of  the  35th  of  May,  1883,  is  re- 
pealed by  the  Act  of  1834,  chap.  183. 

4th.  That  a  brevet  field  officer  of  marines, 
commanding  a  separate  post  or  station,  is  not 
entitled  to  double  rations  by  force  of  Army  Reg- 
ulation, numbered  1135. 

5th.  That  the  additional  fact  of  appropria- 
tions having  been  made  by  Congress  for  double 
rations,  does  not  entitle  such  marine  officer  to 
receive  the  same,  if  otherwise  not  entitled  there- 
to by  law. 

6th.  That  a  brevet  field  officer  of  marines  is 
not  entitled  to  the  $10  a  month,  under  the  Act 
of  1884,  chap.  133,  under  the  circumstances 
stated  in  the  sixth  question,  certified  in  the  rec- 
ord. 

He  examined  the  subjects  in  the  order  men- 
tioned above,  of  Pay,  Rations,  and  Clothing. 

1.  Pay. 
'  He  admitted  that  if  the  Act  of  1814  is  still  in 
force,  the  defendant  is  entitled  to  brevet  pay. 
but  it  is  not  in  force.  The  Act  of  1884  has 
changed  the  law ;  the  Sth  section  puts  the  marine 
corps  on  the  same  footing  with  the  infantry. 
What,  then,  were  the  infantry  entitled  to?  To 
'answer  this  question, we  must  look  at  f*562 
the  laws  of  1812  and  1814  (the  same  in  substance 
upon  this  point)  and  also  the  law  of  the  16th 
April,  1818,  which  expressly  declares  that  offi- 
cers of  the  army  shall  receive  brevet  pay  when 
they  have  a  command  according  to  their  brevet 
rank,  and  at  no  other  time.  Before  they  can 
claim  the  pay,  the  condition  must  be  shown  to 
be  complied  with ;  but  here  it  is  admitted  that 
Colonel  Freeman  had  not  such  a  command. 

The  Army  Regulations  of  1835,  reg.  1134, 
say  that  brevet  officers  are  to  receive  pay  only 
when  the  command  is  equal  to  the  rank;  and 
those  of  1886  say  the  same.  Freeman  was  a 
lieutenant-colonel  by  brevet,  and  had  not  the 
command  appropriate  to  that  rank. 

Does  the  Act  of  1834  repeal  that  of  1814? 
We  say  it  does.  It  purports  to  re-organize  the 
marine  corps;  it  makes  great  changes  as  to  the 
officers  and  their  rate  of  pay;  and  the  7th  sec- 
tion provides  that  the  commissions  of  the  offi- 
cers shall  not  be  vacated.  Why  put  in  such  a 
clause,  unless  there  was  a  design  to  put  the 
corps  upon  a  new  footing  altogether?  The  Sth 
section  changes  the  pay,  emoluments,  and  al- 
lowances, and  puts  them  on  the  footing  of  in- 
fantry; and  the  10th  section  repeals  all  laws 
inconsistent  with  the  act.  The  acts  of  1818 
and  1834  repealed  all  former  laws,  both  as  to 
infantry  and  marines. 

3.  Rations. 

By  the  Act  of  1797,double  rations  were  gives 
to  a  commander  of  a  separate  post;  bat  the  Act 
of  1802  changed  this  rale,  and  substituted  an- 
other. Instead  of  giving  them  to  every  com- 
mander, the  President  was  to  designate  the 
number  of  rations  for  each  post,  according  to 
circumstances.  This  was  a  repeal  of  the  Act 
of  1797.    They  cannot  both  stand. 

But  it  is  said  that  the  joint  resolution  of  1832 
changed  the  rule,  as  to  officers  of  marines,  and 
rendered  lawful  the  same  pay,  rations,  &c. 
which  they  had,  in  fact,  received  before  1829. 
Suppose  we  admit  this.  That  resolution  looked 
to  a  future  change,  which  was  made  by  the 
Act  of  1884, which  referred  not  only  to  pay. but 
allowances  and  emoluments.    Infantry  are  not 
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entitled  to  these  allowances,  and  therefore  the 
marines  cannot  be. 

These  considerations  furnish  answers  to  the 
three  first  certified  questions. 

With  regard  to  the  fourth,  it  may  be  said 
that  the  army  regulations  give  double  rations 
to  such  posts  as  the  War  Department  shall  au- 
thorise; but  the  Act  of  1802  says  that  the  Pres- 
ident is  the  person  who  is  to  give  the  authority; 
and  supposing  that  the  War  Department  rep- 
resents the  special  authority  of  the  President, 
then  we  say,  that  the  department  never  gave 
men  authority  for  this  post.  The  defendant 
most  show  that  it  did. 

Besides,  the  regulation  was  not  intended  to 
apply  to  the  marines.  They  were  under  the 
N  avyDepartment. 

563*1  *The  5th  question  is  easily  answered. 
If  the  defendant  was  not  entitled  to  the  allow- 
ances by  law,  he  cannot  claim  them  because  Con- 
gress placed  money  in  the  hands  of  the  execu- 
tive, in  case  it  should  be  wanted.  The  service 
might  piave  been  performed  or  it  might  not, 
and  the  money  was  ready  in  case  it  should  be 
performed.     But  here  it  was  cot. 

3.  Clothing. 

Ten  dollars  per  month  were  to  be  given  to 
commanders  of  companies.  But  Freeman  was 
a  major  by  commission,  and  lieutenant-colonel 
by  brevet.  The  law  only  includes  captains; 
aid.  moreover,  the  record  does  not  show  that 
there  was  a  company  of  marines  at  Boston,  and 
the  fact,  I  believe,  was  not  so. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

Several  questions  occurred  upon  the  trial  of 
this  cause  in  (he  court  below,  upon  which  the 
opinions  of  the  judges  were  opposed,  and  they 
were  certified  to  this  court  for  decision. 

From  a  careful  examination  of  all  the  acts  of 
Congress  relating  to  the  pay  and  emoluments  of 
brevet  officers,  and  those  acts  establishing  and 
organizing  the  marine  corps,  we  are  of  the 
opinion,  whatever  may  have  been  a  different 
practice,  that  the  brevet  officers  of  the  marine 
corps  have  always  been  by  law  upon  the  same 
footing  with  other  officers  of  the  military  estab- 
lishment of  the  United  States,  in  respect  to  the 
circumstances  which  entitle  them  to  pay  and 
emoluments,  and  that  they  continue  to  be  so, 
Brevet  pay  and  emoluments  were  orginally 
given  by  the  Act  of  1812  (2  Story's  Laws,  1278), 
and  by  the  Act  of  1814  (2  Story's  Laws,  1414), 
when  breveted  officers  commanded  separate 
posts, districts,  stations,  or  detachments.  But  an 
act  was  passed  in  1818  (8  Story's  Laws,1672),reg- 
ulating  the  pay  and  emoluments  of  brevet  offi- 
cers, the  1st  section  of  which  is,  that  "  the  offi- 
cers of  the  armv  who  have  brevet  commissions, 
shall  be  entitled  to  and  shall  receive  the  pay  and 
emoluments  of  their  brevet  rank,  when  on  duty 
and  having  a  command  according  to  their  bre- 
nt rank,  and  at  no  other  time."  The  2d  sec- 
tion is,  "  that  no  brevet  commission  shall  here- 
after be  conferred,  but  by  and  with  the  advice 
of  the  Senate."  By  the  Acts  of  1812and  1814, 
they  were  conferred  by  the  President  alone. 
By  the  1st  section  of  the  Act  of  1818,  it  will  be 
perceived  ttfat  pay  and  emoluments  were  at- 
tached to  command,  and  not,  as  they  had  been, 
tothe  command  of  separate  posts,  stations,  dis- 
tricts, or  detachments.  That  the  Act  of  1818  re- 
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pealed  the  4th  section  of  the  Act  of  1812.  no 
one  doubts.  But  it  is  said,  it  is  not  a  repeal  of 
the  8d  section  of  the  Act  of  1814,  because  the 
act,  in  terms,  speaks  of  the  officers  of  the  army 
who  have  brevet  commissions,  and  not  of  such 
officers  of  the  marine  corps.  It  may  be  well  to 
state  that  the  8d  section  of  the  Act  of  1814  is  a 
transcript  of  the  4th  section  of  the  Act  of  1812, 
except  that  it  has  in  it  the  words  "  officers  of 
the  marine  corps,"  instead  of  "  officers  of  the 
armv;"  and  that  the  "words  "  stations  [*664 
or  detachments"  were  substituted  for  '•  posts, 
districts,  or  detachments."  The  first  point  for 
consideration  is,  was  the  Act  of  1818  a  repeal 
of  the  4th  section  of  the  Act  of  1812,  ana  of 
the  8d  section  of  the  Act  of  1814,  as  to  the  con- 
dition upon  which  brevet  officers  were  to  have 
additional  pay  and  emoluments?  It  is  conceded 
that  it  repealed  the  4th  section  in  the  Act  of 
1812.  We  are  of  opinion  that  it  repealed  also 
the  3d  section  of  the  Act  of  1814.  It  cannot 
be  denied  that  the  marine  corps  is  an  addition 
to  the  "  military  establishment  of  the  United 
States."  It  is  declared  to  be  so  in  the  act  by 
which  it  was  organized.  Now,  though  neither 
that  fact,  nor  the  words  "  military  establish- 
ment," as  they  are  used  in  the  acts  of  Congress, 
will  of  themselves  authorize  the  inclusion  of 
officers  of  the  marine  corps,  within  the  words 
"officers  of  the  army,"  yet  considering  the  sub- 
ject matter  of  the  Act  of  1818;  the  application 
of  the  2d  section  of  the  act  to  all  breveted  officers ; 
and  the  assimilation  of  the  marine  corps,  by  the 
Act  of  1814,  to  the  army,  to  give  to  its  officers 
brevet  commissions,  and  pay,  exactly,  too,  in 
the  same  way  as  they  were  given  to  the  officers 
of  the  army,  by  the  Act  of  1812;  we  do  not 
see  how,  consistently  with  a  correct  judicial  in- 
terpretation, the  conclusion  can  be  resisted,  that 
Congress  did  intend,  in  passing  the  Act  of  1818, 
to  place  the  officers  of  the  marine  corps  and  the 
officers  of  the  army  upon  the  same  footing,  in 
respect  to  brevet  pay  and  emoluments.  Though 
what  has  been  differently  done  is  binding  upon 
the  government,  and  cannot  be  recalled,  to  the 
pecuniary  disadvantage  of  any  officer,  who  may 
have  received  brevet  pay  and  emoluments,  not 
according  to  the  Act  of  1818,  no  erroneous  prac- 
tice under  it,  of  however  long  standing,  can 
justify  the  allowance  of  a  claim,  contested  by 
the  government,  in  a  suit,  contrary  to  what  is 
the  true  meaning  and  intent  of  that  act.  The 
error  of  the  accounting  officers  of  the  treasury, 
and  of  the  officers  of  the  marine  corps,  in  the 
construction  of  the  Act  of  1818,  arose  from  that 
act  having  been  considered  by  itself,  without 
any  reference  to  other  statutes  relating  to  bre- 
vet commissions  and  pay,  and  without  any  ex- 
amination whether  the  words  "  officers  or  the 
army,"  as  used  in  the  1st  section  of  the  Act  of 
1818,  though  tbey  are  descriptive  of  a  particu- 
lar class,  were  not  intended,  from  their  connec- 
tion with  the  subject  matter  of  the  act,  to  com- 
prehend all  officers  of  the  military  establish- 
ment of  the  United  States,  who,  when  the  act 
was  passed,  were  only  under  like  circumstances 
entitled  to  brevet  pay  and  emoluments. 

The  correct  rule  of  interpretation  is,  that  if 
divers  statutes  relate  to  the  same  thing,  they 
ought  all  to  be  taken  into  consideration  in  con- 
struing any  one  of  them,  and  it  is  an  established 
rule  of  law,  that  all  acts  in  pari  materia  are  to 
be  taken  together,  as  if  they  were  one  law. 
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(Doug.,  80;  2  Term  Rep.,  887,  586;  4  Maule  & 
Belw.,  210.)     If  a  thing  contained  in  a  subse- 
quent statute,  be  within  the  reason  of  a  former 
statute,  it  shall  be  taken  to  be  within  the  mean- 
ing of  that  statute  (Lord  Raym.,  1028);  and  if 
•605*]  it  can  be  gathered  from  a  'subsequent 
statute  in  pari  materia,  what  meaning  the  Leg- 
islature attached  to  the  words  of  a  former  stat- 
ute, they  will  amount  to  a  legislative  declara- 
tion of  its  meaning,  and  will  govern  the  con- 
struction of  the  first  statute.     (Morris  v.  MeUin, 
6  Barn.  &  Cress.,  451;  7  Barn.  &  Cress.,  99.) 
Wherever  any  words  of  a  statute  are  doubtful 
or  obscure,  the  intention  of  the  Legislature  is  to 
be.  resorted  to,  in  order  to  find  the  meaning  of 
the  words.    (Wimbiahv.  TailMt,  Plowd.,57.) 
A  thing  which  is  within  the  intention  of  the 
makers  of  the  statute,  is  as  much  within  the 
statute,  as  if  it  were  within  the  letter.     (Zouch 
v.  Stoweil,  Plowd.,  866.)     These  citations  are 
but  different  illustrations  of  the  rule,  that  the 
meaning  of  the  Legislature  may  be  extended 
beyond  the  precise  words  used  in  the  law,  from 
the  reason  or  motive  upon  which  the  Legisla- 
ture proceeded,  from  the  end  in  view,  or  the 
purpose  which  was  designed — the  limitation  of 
the  rule  being,  that  to  extend  the  meaning  to 
any  case  not  included  in  the  words,  the  case 
must  be  shown  to  come  within  the  same  reason 
upon  which  the  law-maker  proceeded,  and  not 
only  within  a  like  reason.      This  court  has  re- 
peatedly, in  effect,  acted  upon  the  rule,  and 
there  may  be  found,  in  the  reports  of  its  decis- 
ions, cases  under  it,  like  the  cases  which  have 
been  cited  from  the  reports  of   the  English 
courts.    In  4  Dall.,  14,  "  The  intention  of  the 
Legislature,  when   discovered,  must  prevail, 
any  rule  of  construction  declared  by  previous 
acts  to  the  contrary  notwithstanding."    In  2 
Cranch,   33.   "A  law  is  the  best  expositor  of 
itself — that  every  part  of  an  act  is  to  be  taken 
into  view  for  the  purpose  of  discovering  the 
mind  of  the  Legislature,"  &c,  &c.    In  the  case 
of  The  United  State*  v.  Fiiher  et  <d.t  Assignees  of 
Blight,  in  the  same  book,  the  court  said,  "  It  is 
undoubtedly  a  well  established  principle  in  the 
exposition  of  statutes,  that  every  part  is  to  be 
considered,  and  the  intention  of  the  Legislature 
to  be  extracted  from  the  whole,"  &c.    In  2  Pe- 
ters, 662,  "  A  legislative  act  is  to  be  interpreted 
according  to  the  intention  of  the  Legislature, 
apparent  upon  its  face.     Every  technical  rule, 
as  to  the  construction  or  force  of  particular 
terms,  must  yield  to  the  clear  expression  of  the 
paramount  will  of  the  Legislature. "    In  Paine's 
C.  V.  Rep.,  11,   "  In  doubtful  cases,  a  court 
should  compare  all  the  parts  of  a  statute,  and 
different  statutes  in  pari  materia,  to  ascertain 
the  intention  of  the  Legislature."     So  in  1 
Brockenb.  C.  C.  Rep., 162.  In  the  construction 
of  statutes,  one  part  must  be  construed  by  an- 
other.   In  order  to  test  the  legislative  intention, 
the  whole  statute  must  be  inspected.      No  one 
of  the  cases  cited  will  justify;  nor  have  they 
been  cited  to  sanction  an  equitable  construc- 
tion of  statutes  beyond  the  just  application  of 
adjudicated  cases.     They  have  been  brought 
together  upon  this  occasion,  for  the  purpose  of 
showing  how  many  authorities  there  are  to  sus- 
tain the  conclusion,  that  the  Act  of  181 8,  regu- 
lating the  pay  and  emoluments  of  brevet  offi- 
cers, repealed  the  Act  of  1814,  upon  which  the 
defendant  relies  to  support  his  claim  to  brevet 
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pay.  Our  answer  to  the  first  question  then  is. 
'that  a  brevet  field  officer  of  the  marine  [*54WS 
corps  is  not  entitled,  by  law,  to  brevet  pay  sad 
rations,  by  reason  of  his  commanding  a  sepa- 
rate poet  or  station,  if  the  force  under  his  com- 
mand would  not  entitle  a  brevet  field  officer  of 
infantry,  of  a  similar  grade,  to  brevet  pay  and 
rations.  We  will  add  to  our  exposition  of  the 
law  upon  this  point,  that  brevet  officers  of  the 
marine  corps,  in  respect  to  pay  and  emolu- 
ments, were  included  under  the  Army  Regula- 
tion 1124  sanctioned  on  the  1st  March.  1825; 
were  included  also  in  the  regulation  upon  the 
subject  of  brevet  pay,  sanctioned  by  the  Presi- 
dent December  1,  1836,  and  that  they  may  claim 
brevet  pay  and  emoluments  under  the  regula- 
tions of  1841,  when  they  exercise  a  command, 
according  to  the  provisions  regulating  brevet 
pay,  in  page  344,  Army  Regulations  of  1841. 
This  right  to  brevet  pay  results  from  the  marine 
corps  having  been  subjected,  by  the  Act  of 
1798  (1  Story's  Laws,  542),  and  by  other  acts  of 
Congress,  to  the  same  rules  and  articles  of  war 
"as  are  prescribed  for  the  military  establish- 
ment of  the  United  States,"  and  from  the  ex- 
ception in  the  2d  section  of  the  Act  of  80th 
June,  1834,  taking  them  out  of  the  regulations 
which  might  be  established  for  the  navy,  when 
detached  for  service  with  the  army,  by  order 
of  the  President  of  the  United  Stales. 

To  the  second  question  we  reply,  that  the 
Act  of  1834,  ch.  132,  does  not  repeal  the  first 
section  of  the  Act  of  1818,  regulating  the  pay 
and  emoluments  of  brevet  officers.  That  sec- 
tion of  the  act  is  still  in  force,  and  upon  it  rests 
the  army  regulations,  in  relation  to  brevet  pay 
and  emoluments.  The  Act  of  1 834  only  repeals 
those  sections  in  the  acts  of  1812  and  1814,  and 
in  the  Act  of  1818,  by  which  the  President  was 
authorized  to  confer,  and  the  Senate  was  per- 
mitted to  confirm,  brevet  commissions  conferred 
upon  officers  of  the  army,  or  officers  of  the 
marine  corps,  for  ten  years'  service  in  any  one 
grade,  excepting  such  officers  as  had,  before 
the  passage  of  the  act,  acquired  the  right  to 
have  brevet  rank  conferred  by  ten  yearr  serv- 
ice in  any  one  grade,  if  the  President  should 
think  fit  to  nominate  them  to  the  Senate  for 
brevet  commissions. 

To  the  third  question  we  reply,  that  the  5U> 
section  of  the  Act  of  the  30th  June,  1834.  is  a 
repeal  of  the  joint  resolution  of  the  two 
houses  of  Congress  of  the  25th  May,  1883,  re- 
specting the  pay  and  emoluments  of  the  marine 
corps. 

The  fourth  Question  involves  the  charge  made 
by  the  defendant  for  double  rations.  Addi- 
tional rations  are  provided  for  by  the  5th  sec- 
tion of  the  Act  of  1802.  (2  Story's  Laws,  831.) 
"  To  the  commanding  officer  of  each  separate 
post,  such  additional  number  of  rations  as  the 
President  of  the  United  States  shall,  from  time 
to  time,  direct,  having  respect  to  the  special 
circumstances  of  each  post, "  is  the  language  of 
a  part  of  the  section.  It  is  the  authority  for 
the  1125th  paragraph  in  the  Army  Regulation* 
of  1825.  The  President  sanctioned  those  reg- 
ulations, and  by  doing  so,  delegated  his  author- 
ity, *as  he  had  a  right  to  do,  to  the  Sec-  [*567 
retary  at  War.  The  Army  Regulations,  when 
sanctioned  by  the  President,  have  the  force  of 
law,  because  it  is  done  by  him  by  the  authority 
of  law.    The  Regulation  of  1625,  then,  were 
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as  conclusive  upon  the  accounting  officer  of  the 
treaaury,  whilst  they  continued  in  force,  as 
those  of  1886  afterwards  were,  and  as  those  of 
1841  now  are.  When,  then,  an  officer  presents, 
with  his  account,  an  authentic  document  or 
certificate  of  his  having  commanded  a  post  or 
arsenal,  for  which  an  order  has  been  issued 
from  the  War  Department,  in  conformity  with 
the  provisions  of  the  Army  Regulations,  allow- 
in*  double  rations,  bis  right  to  them  is  estab- 
luhed.  nor  can  they  be    withheld,    without 
doing  him  a  wrong,  for  which  tile  law  gives  him 
a  remedy.    But  as  the  question  in  this  case 
most  be  decided  upon  the  agreed  statements  of 
ftet*  in  the  record,  between  Colonel  Freeman 
and  the  District  Attorney  of  the  United  States, 
we  hare  no  hesitation  in  answering  it  adversely 
from  the  claim  of  the  defendant,  for  double 
rations,  as  the  fact  does  not  appear  in   the 
record  that  he  had  such  a  command  of  a  post 
or  arsenal,  at  which  double  rations  had  been 
allowed,  according  to  the  Army  Regulations 
which  were  in  force,  from  the  time  his  account 
begins,  or  according  to  those  subsequently  sanc- 
tioned by  the  President.     To  the  fifth  question , 
we  reply,  that  the  fact  of  appropriations  having 
been  made  by  Congress  for  double  rations, 
does  not  determine  what  officers  in  command 
are  entitled  to  them.    The  sixth  question  re- 
lates to  the  charge  of  the  defendant  for  compen- 
sation for  his  duties  and  responsibilities,  with 
respect  to  clothing,  arms,  and  accoutrements," 
while  he  was  a  captain  in  the  line  of  the  marine 
corps,  and  in  command  of  the  marines  on  the 
Boston  station.    The  question,  as  it  is  put, 
makes  it  necessary  for  us  to  repeat  what  has 
been  already  said  in  a  previous  part  of  this 
opinion,  that  a  brevet  field  officer  of  the  marine 
corps,  commanding  a  separate  post,  without  a 
command  equal  to  his  brevet  rank,  is  not  en- 
titled to  brevet  pay  and  emoluments.    But  if 
such  brevet  officer  is  a  captain  in  the  line  of  his 
corps,  and  in  the  actual  command  of  a  com- 
pany, whether  he  is  in  command  of  a  post  or 
not,  be  is  entitled  to  the  compensation  given  by 
the  2d  section  of  the  Act  of  the  2d  March, 
WW.  (3  Story's  Laws,  2057.)  We  cannot  give 
any  other  answer  to  this  question,  because  the 
first  part  of  it  attaches  brevet  pay  and  emolu- 
ments to  the  command  of  a  separate  post,  for 
which  it  is  not  allowed  by  law,  and  cannot 
therefore  influence  any  right  to  compensation 
which  may  have  accrued  to  a  captain  in  the 
line  under  the  2d  section  of  the  Act  of  the  2d 
March.  1827.     That  act  is  in  full  force,  unre- 
pealed in  any  way  by  the  Act  of  1884,  for  the 
belter  organization  of  the  marine  corps.     (4 
Story,  2883.)    And  captains  and  subalterns  of 
that  corps  are  as  much  entitled  to  its  provisions, 
as  any  other  captains  or  subalterns  in  the  mil- 
itary establishment  of  the  United  States.    If 
there  was  any  doubt  of  this,  before  the  Act  of 
1884  was  passed,  the  5th  section  of  that  act 
568*]  must  be  considered  *as  having  put  an 
end  to  it  It  is,  "  that  the  officers  of  the  marine 
corps  shall  be  entitled  to,  and  receive  the  same 
pay,  emoluments,  and  allowances,  as  are  now, 
°f  may  hereafter  be  allowed  to  similar  grades 
in  the  infantry  of  the  army,"  subject  to  tLe 
exception  in  the  section  following  the  words  just 

We  tkatl  direct  the  foregoing  answers  to  Ifte 
Tustims,  upon  which  the  judges  in  the  court  be- 
Howard*. 


low  were  opposed  in  opinio*,  to  be  certified  to  that 
court. 

Cited-l  Black,  81:  U  Wall.,  804:  18  Wall.,  801; 
19  Wall.,  427 ;  1  Wood.  &  M..  48-61 ;  3  Wood.  &  M.,  892 ; 
8  Sawy.,  80S;  T  Bank.  Keg.,  207;  8  Blss.,  884;  8 
Blatcbf.,  335. 


JAMES  B.  ANDREWS,  Appellant, 

e. 

WILLIAM  H.  WALL  and  JOHN  H.  GEI- 

GER,  Defendants. 

Agreements  of  consortship  between  masters  of 
vessels  engaged  in  salvage  business  extends  to 
owners  and  crew — dissolution  of— jurisdiction 
of  admiralty. 

An  agreement  of  consortship  between  the  mas- 
ters of  two  vessels  engaged  In  the  business  known 
by  the  name  of  wrecking.  Is  a  contract  capable  of 
being  enforced  in  an  admiralty  court,  against  prop- 
erty or  proceeds  In  the  custody  of  the  court. 

The  case  of  Hamsay  v.  Allegre  (12  Wheaton,  611) 
commented  on,  and  explained. 

Such  an  agreement  extends  to  the  owners  and 
crews,  and  Is  not  merely  personal  between  the 
masters. 

ir  made  for  an  Indefinite  period,  it  does  not  ex- 

Filre  with  the  mere  removal  of  one  of  the  masters 
rom  his  vessel,  but  continues  until  dissolved  upon 
due  notice  to  tbo  adverse  party. 

Where  there  is  no  other  evidence  than  the  an- 
swer of  its  having  been  a  part  of  the  original  agree- 
ment, that  such  removal  should  dissolve  the  con- 
tract, the  evidence  is  not  sufficient. 

Whenever  proceeds  are  rightfully  Id  the  posses- 
sion and  custody  of  the  admiralty,  ft  is  an  inherent 
Incident  to  the  Jurisdiction  of  that  court  to  enter- 
tain supplemental  Buits  by  the  parties  in  interest 
to  ascertain  to  whom  those  proceeds  rightfully  be- 
long, and  to  deliver  them  over  to  the  parties  who 
establish  the  lawful  ownership  thereof. 

THIS  was  an  appeal  from  the  Court  of  Appeals 
in  Florida,  and  grew  out  of  the  following 
circumstances: 

There  were  two  vessels,  one  called  the  Globe, 
and  the  other  the  George  Washington,  engaged 
in  the  business  of  assisting  vessels  which  were 
wrecked,  or  in  danger  of  becoming  so,  on  the 
coast  of  Florida.  Between  these  two  there  ex- 
isted the  agreement  of  consortship,  which  will 
be  spoken  of  presently. 

For  assistance  rendered  by  the  Globe  to  the 
ship  Mississippi  and  cargo,  an  amount  of 
$5,522.49  was  decreed  as  salvage.  Andrews, 
the  appellant,  was  part  owner  of  the  Globe, 
and  Wall  and  Gelger,  the  defendants  in  error, 
were  part  owners  of  the  George  Washington. 

Wall  and  Geiger  filed  a  petition  in  the  Superi- 
or Court  for  the  Southern  District  of  Florida 
(being  the  same  court  which  decreed  the  salvage), 
as  follows: 

•"To  the  honorable  Wh.  Marvin,  [*569 
Judge  of  the  United  States  Superior  Court, 
Southern  Judicial  District  of  Florida,  in  ad- 
miralty: 

"  Your  petitioners  respectfully  represent,  on 
oath,  to  your  honor,  that  they,  with  J.  A. 
Thouron,  are  the  only  owners  of  the  schooner 
George  Washington ;  that  said  schooner  has  for 
sometime  past  been  consorted  with  the  sloop 
Globe,  in  the  business  of  wrecking  upon  this 
reef,  and  was  so  consorted  with  said  sloop 


Noti.— As  to  salvagt,  see  note  to  Stratton  v.  Jar- 
vis,  8  Pet.,  4. 
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when  that  vessel  performed  the  services  to  the 
ship  Mississippi  which  have  resulted  in  the  pay- 
ment of  salvage  to  said  sloop  by  your  honor, 
in  admiralty,  on  the  31st  day  of  May,  1841; 
that  a  portion  of  said  salvage  is  justly  due  and 
owing  unto  your  petitioners  from  said  consort- 
ship,  and  that  the  master  and  agent  of  said 
sloop  Globe,  J.  B.  Andrews,  positively  refuses 
to  pay  to  them  any  portion  of  the  same.  They, 
therefore,  respectfully  represent  this  matter, 
aud  pray  the  interference  of  your  honor,  that 
you  may  order  the  clerk  of  your  honor's  court 
to  retain  such  portion  of  said  salvage,  now 
about  to  be  paid  to  said  sloop,  as  to  your  honor 
may  appear  equitable  under  said  consortship, 
due  to  said  petitioners  as  owners  of  schooner 
the  George  Washington.  And  they  are  ready 
to  show  to  your  honor  the  exact  sum  due  to  them 
under  said  consortship.  And  will  ever  pray. 
"  W.  H.  Wall, 
"  John  H.  Geioer, 
"  8.  R.  Mallory,  Proctor." 

In  conformity  with  this  petition  the  judge 
directed  the  sum  of  $2,455.64  to  be  retained, 
which  Wall  and  Geiger  claimed  by  a  subsequent 
petition. 

Andrews  answered  it  as  follows: 

"The  answer  of  James  B.  Andrews,  part 
owner  of  the  sloop  Globe,  would  respectfully 
represent,  that  a  notice  of  a  petition  filed  by 
Win.  H.  Wall  and  John  H.  Geiger,  who  claim 
as  part  owners  of  the  schooner  George  Washing- 
ton, claiming  a  part  of  the  salvage  decreed  to 
Thos.  Greene,  master  of  the  sloop  Globe,  in 
the  case  of  Thomas  Qreene  el  at.  v.  Ship  Mis- 
sissippi and  cargo,  and  has  been  served  upon 
him.  To  which  he  comes  into  court,  and  says, 
that— 

"1.  The  petitioners  have  no  right  to  come 
into  your  honorable  court  in  this  summary 
way,  and  obtain  a  decree  against  the  earnings 
of  the  master  and  crew  of  the  sloop  Globe,  who 
were  libelants  in  the  above  case. 

"2.  That  if  there  is  anything  due  by  the 
Globe,  hor  crew  and  owners,  it  must  be  by 
some  contract  existing  at  the  time  the  services 
for  which  salvage  has  been  decreed  were  ren- 
dered, and  that  if  such  contract  exists,  it  was 
not  made  with  petitioners  by  your  respondent. 

"  3.  Your  respondent  admits  that  there  was 
a  consortship  or  agreement  entered  into  pre- 
viously to  the  services  rendered  to  the  ship 
Mississippi,  by  him,  as  master  of  the  sloop 

Globe,  and Russet,  master  of  the  schooner 

George  Washington,  by  which  they  agreed 
570*]  *to  divide  their  respective  earnings  or 
gain  between  each  other,  their  crews,  and  the 
owners  of  the  respective  vessels,  in  a  certain 
proportion,  viz. :  the  Globe  was  to  be  rated  at 
sixty-three  tons,  and  the  George  Washington 
at  fifty- three  tons,  and  the  number  of  men 
each  vessel  might  have  on  board  at  the  time 
any  money  might  be  earned.  But  he  alleges 
that  such  contract  was  made  between  him  and 
Captain  Russel  for  an  indefinite  time,  and  con- 
sidered that  it  only  remained  in  force  so  long  as 
they  both  remained  on  board  of  their  respect- 
ive vessels  and  earned  salvage;  and  that  at  the 
time  the  money  in  dispute  was  earned,  that 
Thomas  Greene,  the  mate  of  the  Globe,  was 
master,  and  in  that  capacity  rendered  services 
to  the  ship  Mississippi,  and  filed  a  libel  in  his 
own  name,  as  such,  and  being  recognized  as 
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master  by  this  court,  salvage  on  the  said  ship 
was  decreed  to  him  in  his  own  name. 

"  Whereupon  your  respondent  prays  that 
your  honor  will  dismiss  the  said  petition,  and 
that  the  amount  of  the  money  retained  from 
the  salvage  decreed  to  Thomas  Greene  be  paid 
over  to  him,  together  with  his  costs  in  this 
behalf  expended.  And  your  respondent,  &c. 
"  James  B.  Andrews, 
*'  W.  R  Hacklet,  Proct.  for  Resp." 

After  the  cause  had  been  argued,  the  court 
gave  the  following  order: 

"  Ordered,  That  the  clerk  ascertain  the 
number  of  men  on  board  the  sloop  Globe  and 
George  Washington  respectively  at  the  time  of 
the  earning  of  the  salvage  by  the  Globe  for  serv- 
ices rendered  the  Mississippi  and  cargo,  and 
that  he  divide  the  salvage  in  that  case  decreed 
the  Globe,  between  the  Globe  and  the  George 
Washington,  man  for  man,  and  ton  for  ton, 
taking  the  Globe  at  sixty-three  tons,  and  the 
George  Washington  at  fifty-three  tons,  and 
that  he  pay  to  Wm.  H.  Wall  and  John  H. 
Geiger  the  George  Washington's  portion  for 
and  on  behalf  of  all  persons  interested  therein. 

"  Ordered,  That  each  party  pay  his  own 
costs  in  this  suit." 

The  result  of  the  order  was  an  apportion- 
ment of  the  fund  between  the  two  vessels  as 
follows: 

To  the  Globe $3,066.85 

To  the  George  Washington  •      2,455.64 

Total  salvage $5,522.49 

From  this  decree  Andrews  appealed  to  the 
Court  of  Appeals  of  Florida,  which  affirmed 
the  sentence,  and  from  this  affirmance  he  ap- 
pealed to  this  court. 

Mr.  Clement  Cox  for  the  appellant. 

Mr.  C.  J.  Ingersoll  for  the  defendants. 

Mr.  Cox  made  the  two  following  points: 

1.  That  the  record  shows  no  subsisting  con- 
tract of  consortship  at  the  time  of  the  salvage 
service. 

*2.  That  a  court  of  admiralty  has  no  [*57 1 
jurisdiction  of  the  case. 

In  support  of  the  first  point,  he  said  that  he 
had  not  been  able  find  any  judicial  exposition 
of  the  contract  of  consortship.  The  court  be- 
low decided  on  two  grounds:  1st.  That  the 
Globe  was  a  wrecker,  and,  2d.  That  contracts 
of  consortship  were  usual.  But  the  record 
shows  no  evidence  of  these  facts,  and  the  court 
was  not  warranted  in  assuming  them.  (8  Gill 
&  Johns.,  448,  456.) 

Upon  the  second  point,  he  said  that  he  had 
not  found  a  case  where  a  court  of  admiralty 
had  taken  such  jurisdiction,  and  it  ought  not 
to  have  been  assumed.  (12  Wheat.,  611.  613: 
8  Peters,  433;  Baldw.,  544;  Bee,  199;  1  Pet. 
Adm.  Rep.,  223;  Gilp.,  514,  184;  Dunlap'i 
Adm.  Pr.,  29;  1  Hagg.,  306;  18  Peters,  175.) 

Mr.  C.  J.  Ingersoll,  for  defendants,  said 
that  he  could  scarcely  add  anything  to  the  rea- 
soning upon  which  the  court  below  founded  its 
opinion,  which  was  inserted  in  the  record. 
The  contract  was  one  of  an  admiralty  char- 
acter, and  the  case  was  like  that  of  joint  cap- 
tors, the  rules  relating  to  which  were  familiar 
to  the  court.  It  was  a  daily  practice  in  a  court 
of  admiralty  to  distribute  funds  which  were 
brought  into  court.  The  answer  itself  admit- 
ted the  contract. 
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Mr.  Justice  Stort  delivered  the  opinion  of 
the  court: 

This  is  the  case  of  an  appeal  in  admiralty, 
from  s  decree  of  the  Court  of  Appeals  of  the 
territory  of  Florida,  affirming  the  decree  of  the 
judfeof  the  Superior  Court  of  the  Southern 
Judicial  District  of  Florida.  It  appears  from 
the  proceedings,  that  upon  a  libel  filed  in  the 
Superior  Court  of  the  territory,  in  behalf  of 
the  owners  and  crew  of  the  sloop  Globe,  salv- 
age had  been  awarded  in  their  favor,  against 
the  ship  Mississippi ;  that  a  part  of  the  salvage 
»  decreed  remained  in  the  registry  of  the 
court;  and  that  the  present  petition  was  filed 
by  Wall  and  Geiger,  on  behalf  of  the  owners 
of  the  schooner  George  Washington,  for  the 
share  of  the  salvage  due  to  them,  as  consorting 
with  the  Globe  in  the  business  of  salvage.  It 
Hems  to  be  a  not  uncommon  course  among  the 
owners  of  a  certain  class  of  vessels,  commonly 
called  wreckers,  on  the  Florida  coast,  with  a 
Tiew  to  prevent  mischievous  competitions  and 
roilislons  in  the  performance  of  salvage  serv- 
ices on  that  coast,  to  enter  into  stipulations 
with  each  other,  that  the  vessels  owned  by 
them  respectively  shall  act  as  consorts  with 
each  other  in  salvage  services,  and  share  mutu- 
ally with  each  other  In  the  moneys  awarded  as 
salvage,  whether  earned  by  one  vessel  or  by 
both.  It  is  admitted  in  the  answer  of  the  appel- 
lant, who  was  the  master  and  part  owner  of  the 
Globe,  and  the  original  respondent  in  the  court 
below,  that  such  an  agreement  or  stipulation 
waa  entered  into,  for  an  indefinite  time,  be- 
tween himself,  as  the  master  of  the  Globe,  and 
the  master  of  the  George  Washington,  before 
the  salvage  service  in  question ;  but  he  insists 
that  it  was  to  remain  in  force  only  so  long  as 
both  remained  masters  of  their  respective 
572*]  'vessels,  and  earned  salvage;  and  that 
at  the  time  of  the  salvage  services  in  question, 
one  Thomas  Greene,  mate  of  the  Globe,  acted  as 
master  thereof.  He  also  insists,  that  the  libel- 
ants have  no  right  to  come  into  the  court,  in  a 
nummary  way,  to  obtain  a  share  of  the  salvage; 
and  lastly,  he  insists  that  the  agreement  or 
uipnlation  was  not  made  between  nim  and  the 
libelants. 

The  courts  below  overruled  all  these  matters 
of  defense;  and  upon  the  present  appeal  the 
%ame  are  brought  before  us  for  consideration 
and  decision.  In  the  first  place,  then,  as  to 
the  original  agreement  or  stipulation  for  con- 
•nrtabip,  it  must,  although  made  by  the  mas- 
teatof  the  vessels,  be  deemed  to  be  made  on 
behalf  of  the  owners  and  crews,  and  to  be  ob- 
ligatory on  both  sides,  until  formally  dissolved 
by  the  owners.  The  mere  change  of  the  mas- 
ters would  not  dissolve  it,  since  in  its  nature  it 
i*  not  a  con  tract  for  the  personal  benefit  of  them- 
•elves,  or  for  any  peculiar  personal  services.  It 
falls  precisely  within  the  same  rule,  as  to  its 
obligatory  force,  as  the  contract  of  the  master 
of  a  ship  for  seamen's  wages,  or  for  a  charter- 
party  for  the  voyage,  which,  if  within  the 
scope  of  his  authority,  binds  the  owner,  and  is 
not  dissolved  by  the  death  or  removal  of  the 
master.  Besides,  in  the  present  case,  the  agree- 
ment or  stipulation  for  consortship  was  for  an 
indefinite  period,  and,  consequently,  could  be 
broken  up  or  dissolved  only  upon  due  notice 
to  the  adverse  party;  and  the  mere  removal  of 
the  matter  of  one  of  the  vessels,  by  the  owner 
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thereof,  for  his  own  benefit  or  at  his  own  op- 
tion, could  In  no  manner  operate,  without  such 
notice,  to  the  injury  of  the  other.  In  the  next 
place,  there  is  not  a  particle  of  evidence  in  the 
case,  that  at  the  time  of  the  agreement  or  stip- 
ulation for  consortship,  it  was  agreed  between 
the  parties,  that  a  change  of  the  masters  should 
be  treated  as  a  dissolution  thereof.  The  an- 
swer is  not  of  itself  evidence  to  establish  such 
a  fact,  but  it  must  be  made  out  by  due  and 
suitable  proofs;  for  in  the  admiralty  the  same 
rule  does  not  prevail  as  in  equity,  that  the  an- 
swer to  matters  directly  responsive  to  the  alle- 
gations of  the  bill,  is  to  be  treated  as  sufficient 
proof  of  the  facts,  in  favor  of  the  respondent, 
unless  overcome  by  the  testimony  of  two  wit- 
nesses, or  of  one  witness  and  other  circum- 
stances of  equivalent  force.  The  answer  may 
be  evidence,  but  it  is  not  conclusive;  and  in  the 
present  case,  the  dissolution  of  the  agreement 
or  stipulation  for  consortship,  by  the  change  of 
the  master  of  the  Globe,  seems  to  be  relied  on 
as  a  mere  matter  of  law,  and  not  as  a  positive 
ingredient  in  the  original  contract. 

The  material  and  important  question,  there- 
fore, is,  whether  the  agreement  or  stipulation  of 
consortship  is  a  contract  capable  of  being  en- 
forced in  the  admiralty  against  property,  or  pro- 
ceeds in  the  custody  of  the  court.  We  are  of 
opinion  that  it  is  a  case  within  the  jurisdiction 
of  the  court.  It  is  a  maritime  contract  for 
services  to  be  rendered  on  the  sea,  and  an  ap- 
portionment of  the  salvage  earned  therein. 
Over  maritime  contracts  the  admiralty  possesses 
a  clear  and  established  'jurisdiction,  [*573 
capable  of  being  enforced  in  personam,  as  well 
as  in  rem;  as  is  familiarly  seen  in  cases  of  mar- 
iners' wages,  bottomry  bonds,  pilotage  services, 
supplies  by  material  men  for  foreign  ships,  and 
other  cases  of  a  kindred  nature,  which  it  is  not 
necessary  here  to  enumerate.  The  case  o  iHam- 
tayv.  ABegre  (12  Wheat.,  611)  contains  no  doc- 
trine, sanctioned  by  the  court  to  the  contrary. 
It  is  within  my  own  personal  knowledge,  having 
been  present  at  the  decision  thereof,  that  all  the 
judges  of  the  court,  except  one,  at  that  time 
concurred  in  the  opinion  that  the  case  was  one 
of  a  maritime  nature,  within  the  jurisdiction  of 
the  admiralty,  but  that  the  claim  was  extin- 
guished by  a  promissory  note  having  been  given 
for  Uie  amount,  which  note  was  still  outstand- 
ing and  unsurrendered.  It  became,  therefore, 
unnecessary  to  decide  the  other  point.  The 
general  doctrine  had  been  previously  asserted 
in  the  case  of  The  General  Smith  (4  Wheat., 
488),  and  it  was  subsequently  fully  recognized 
and  acted  upon  by  this  court  in  Perowe  v.  How- 
ard (7  Peters,  324).  Upon  general  principles, 
therefore,  there  would  be  no  difficulty  in  main- 
taining the  present  suit,  as  well  founded  in  the 
jurisdiction  of  the  admiralty. 

There  is  another  view  of"  the  matter,  which 
does  not  displace  but  adds  great  weight  to  the 
preceding  considerations.  This  is  a  case  of  pro- 
ceeds rightfully  in  the  possession  and  custody 
of  the  admiralty;  and  it  would  seem  to  be,  and 
we  are  of  opinion  that  it  is,  an  inherent  incident 
to  the  jurisdiction  of  that  court,  to  entertain 
supplemental  suits  by  the  parties  in  interest,  to 
ascertain  to  whom  those  proceeds  rightfully  be- 
long, and  to  deliver  them  over  to  the  parties 
who  establish  the  lawfull  ownership  thereof. 
This  is  familiarly  known  and  exercised  in  cases 
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of  the  Bales  of  ships  to-  satisfy  claims  for  sea- 
men's wages,  for  bottomry  bonds,  for  salvage 
services, and  for  supplies  of  material  men, where, 
after  satisfaction  thereof,  there  remain  what  are 
technically  called  "remnants  and  surplusses," 
in  the  registry  of  the  admiralty.  But  a  more 
striking  example  is  that  of  supplemental  libels 
and  petitions,  by  persons  asserting  themselves 
to  be  Joint  captors,  aqd  entitled  to  share  in  prize 
proceeds,  and  of  custom-house  officers,  for  their 
distributive  shares  of  the  proceeds  of  property 
seized  and  condemned  for  breaches  of  the  rev- 
enue laws,  where  the  jurisdiction  is  habitually 
acted  upon  in  all  cases  of  difficulty  or  contro- 
versy. 

Upon  the  whole,  without  going  more  at  large 
into  the  tubjeet,  we  are  of  opinion  that  the  decree 
of  the  Court  of  Appeals  of  Florida  ought  to  be  af- 
firmed, with  cost*. 

Clted-5  How.,  475;  10  How.,  38;  1  Black,  584;  20 
Wall.,  223;  1  Brown,  208;  1  Ben.,  437;  S  Ben.,  442; 
Oloott,  288. 858, 366,383; 2  Bias.,  123;8  Bias.,  102;  Mo- 
All.,  14,  15;  2  Wood.  kU.,  114;  (iBank,  keg.,  469; 
Newb.,  278 ;  2  Dill.,  306 ;  2  Curt.,  83;  1  Sprague,  442; 
Taney,  406;  Abb.  Adm.,  842. 


574*]  "AUGUSTUS  amd  EDWARD  BON- 
NAFEE,  Partners  under  the  name  and  style 
of  Bonnafbb  &  Co.,  Plaintiffs  in  Error, 

9. 

IRA  E.  WILLIAMS,  CHARLE8  8.  SPANN, 
AKD  B.  H.  COOK,  Defendants  in  Error. 

Citizen  trustee  of  one  State  may  sue  oMeen  of 
another  State  in  U.  8.  Circuit  Court  without 
reference  to  residence  of  cestui  que  trust — note 
payable  to  bearer  for  use  of  maker'*  company. 

The  Circuit  Court  of  the  United  States  has  Juris- 
diction where  a  promissory  note  is  nude  by  a  citi- 
zen of  one  State  payable  to  another  citizen  of  the 
same  State  or  bearer,  and  the  party  bringing'  the 
suit  is  a  oitlien  of  a  different  State,  although  upon 
the  face  of  the  note  it  was  expressed  to  be  for  the 
use  of  persons  residing  in  the  State  in  which  the 
maker  and  payee  lived. 

Where  the  citizenship  of  the  parties  gives  Juris- 
diction, and  the  legal  right  to  sue  is  in  the  plaint- 
iff, the  oourt  will  not  inquire  into  the  residence  of 
those  who  may  have  an  equitable  Interest  In  the 


THIS  case  was  brought  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi. 

The  plaintiffs  in  error  were  citizens  of  the 
State  of  New  York;  the  defendants  in  error,  of 
Mississippi. 

The  defendants  in  error  executed  four  Joint 
and  several  promissory  notes,  promising  to  pay 
to  Cowles  Meade,  or  bearer,  for  the  use  of  the 
Real  Estate  Banking  Company  of  Hinds  Coun- 
ty, the  sums  of  money  therein  mentioned. 

In  1841,  the  plaintiffs  brought  suit  upon  these 
notes,  alleging  themselves  to  be  the  lawful  bear- 
ers thereof. 


Nora.— As  to  Jurisdiction  of  Untied  States  courts 
depending  upon  parties,  cUlzentiilp  and  residence, 
see  note  to  Emory  v.  Greenougb,  8  Dall.,  889;  and 
note  to  Strawbridge  v.  Curtis,  8  C'raueb,  287. 

As  to  colorable  conveyance  to  enable  ruit  to  be 
brought,  and  residence  of  axxtgnor,  sue  note  to  Mo- 
Donald  v.  Smalley,  1  Pet.,  020. 
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The  defendants  demurred  upon  the  two  fol- 
lowing grounds: 

"1.  The  plaintiffs  cannot  maintain  the  action, 
because,  by  their  own  showing,  the  defendants 
who  are  sued  are  also  a  part  of  the  persons  for 
whose  use  the  suit  is  commenced. 

"2.  The  court  can  have  no  jurisdiction  of  this 
case,  because,  although  it  is  true,  the  nominal 
plaintiffs  are  the  bearers  of  the  paper  sued  on, 
and  citizens  of  a  State  other  than  Mississippi, 
yet  the  usees,  or  those  for  whose  benefit  the  suit 
is  brought,  for  anything  which  appears  in  the 
declaration,  are  citizens  of  the  State  of  Missis- 
sippi; and  there  are  all  other  causes,"  Ac 

The  Circuit  Court  sustained  the  demurrer; 
from  which  decision  a  writ  of  error  brought  the 
case  to  this,  court. 

The  cause  was  argued  for  the  plaintiffs  in  er- 
ror by  Mr.  Walker,  as  follows: 

The  first  cause  of  demurrer  was  as  follows: 
"  The  defendants  who  are  sued  are  also  a  part 
of  the  persons  for  whose  use  the  suit  is  brought. " 

Now,«the  suit  is  brought  in  the  name  of  Boo 
nafee  &  Co.  alone,  and  not  for  the  use  of  any 
one,  and  therefore  the  demurrer  cannot  be  sus- 
tained on  this  ground.  The  note  was  payable 
to  "Cowles  Meade,  or  bearer,  for  the  use  of  the 
Real  Estate  Banking  Company  of  Hinds  Coun- 
ty," and  it  was  assigned  by  delivery,  by  Cowles 
Meade,  to  the  plaintiffs,  who,  throughout  every 
count  of  the  declaration,  are  described  as  the 
lawful  bearers  of  the  note,  and  in  whose  name 
'alone  the  suit  is  brought.  It  is  true,  [*S76 
the  note  was  payable  to  Cowles  Meade,  for  the 
use  of  the  Real  Estate  Banking  Company,  and 
that  Cowles  Meade  was  one  of  that  company; 
but  this  could  constitute  no  objection  to  the 
jurisdiction,  because,  before  a  court  of  common 
law,  this  company  had  no  rights  whatever. 
They  were  unincorporated,  and,  therefore.couM 
not  sue  at  law  in  the  name  assumed  by  them : 
and  even  if  they  could,  no  right  of  action  would 
accrue  to  them,  where  the  note,  as  in  this  case, 
was  not  payable  to  them,  but  to  Cowles  Meade, 
or  bearer,  In  whom  alone,  or  the  bearer,  the 
sole  legal  title  was  vested.  The  question,  there- 
fore, intended  to  be  raised  by  the  demurrer, 
does  not  apply  to  this  case.  The  legal  title  is 
vested  in  any  bearer,  and  the  fact  that  the  bearer 
derived  title  by  delivery,  from  Cowles  Meade, 
can  have  no  injurious  effect  upon  the  title  of 
the  plaintiffs. 

But  it  is  said  that  Cowles  Meade,  to  whom. 
or  bearer,  the  note  is  payable,  appears  to  be  one 
of  the  same  unincorporated  banking  company 
for  whose  use  the  note  is  given.  But  if  Cowles 
Meade  delivered  the  note  to  the  plain  tiff  a.  and 
they,  as  is  the  fact,  are  not  members  of  the  aame 
banking  company,  still  the  question  does  not 
arise,  that  one  partner  cannot  sue  another  part- 
ner at  law;  for  the  plaintiffs  and  defendants 
Were  not  partners,  and  the  use  for  which  the 
note  was  given  does  not  affect  the  legal  rights 
of  the  parties.  The  legal  intendment  is.  and 
such  is  the  fact,  that  the  plaintiffs,  with  too 
consent  of  the  banking  company,  were  the  pur- 
chasers of  the  note  in  question,  and  brought 
the  suit  for  their  own  use  alone.  Bat  were  it 
otherwise,  could  not  Cowles  Meade  "»«'■»»*■■»  a 
suit  at  law  on  such  a  note  as  this  of  the  defend- 
ants, even  if  Meade  and  the  defendants  were 
members  of  the  same  banking  company? 
Now,  the  law  is  clearly  settled  that  a  partner- 
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ship  can  sue  upon  a  note  riven  by  one  of  the  part- 
nets  to  another,  even  although  it  be  for  the  use 
of  the  firm.  (  Van  tfess  v.  Forrest,  8  Cranch,  80.) 
In  that  case,  the  person  to  whom  the  note 
was  given  was  a  mere  trustee  for  the  firm;  yet 
i  be  court  maintained  the  action  against  one  of 
the  partners.  The  cases  in  which  partners  can- 
■bt  sue  each  other,  on  account  of  transactions 
(rowing  out  of  the  partnership,  or  where  the 
firm  cannot  sue  a  partner,  are  cases  of  unascer- 
tained balances,  or  where  the  partnership  trans 
actum  has  not  been  separated  by  a  note  or  ex- 
press promise.  In  such  cases  a  court  of  law 
cannot  sever  the  joint  contract  or  liabilities, 
but  this  may  be  done  by  the  parties  themselves. 
(Jfeak  v.  Tuston,  4  Bing.,  149;  Coffee  v.  Brian, 
3  Bing.,  54;  Gibson  v.  Moore,  8  New  Hamp., 
987;  Neviru  v.  Ttntmtend,  6  Conn.,  5:  Story  on 
Partnership,  341.  527,  830;  Collyer  on  Partner- 
ahip.  803,  504,  91,  148,  152. 147. 165;  Wright  v. 
Bvnter.  1  East,  80;  Brierly  v.  Grippe.  7  Carr. 
*  Payne,  709:  8mith  v.  Barrow,  2  T.  R.,  476; 
Simpson  t.  Boehman,  7  Bing.,  617;  Venning  v. 
LeeJde,  18  East,  7;  Qalt  v.  Uckie,  2  Starkie., 

Where  a  note  is  payable  to  A.  for  the  use  of 
576*]  B,  the  legal  title  is  *in  A,  and  he  is  the 
party  to  transfer  it.  to  receive  payment,  and  to 
me  upon  it.  (8  Kent's  Com.,  89;  1  Selwyn's 
y.  P.,  292;  Ctatty  on  Bills,  180,  226,  428,  566; 
Bailey  on  Bills.  76,  115;  Chaplin  v.  Canada,  8 
Conn.,  289;  Binney  v.  Phumpley,  5  Vermont, 
500.) 

At  law,  the  trustee  has  the  whole  title  and 
intesest  {Bank  of  the  United  States  v.  Deveaux, 
5  Cranch,  91;  Irving  v.  Lowry,  14  Peters,  800; 
Buturrman  v.  Bodtnus,  7  T.  K.,  668;  Wake  v. 
Tinkler,  16  East,  86;  Tucker  v.  Tucker,  4  B.  & 
AdoL,  745;  Willis1  Trustees,  73,  and  N.  E.,78, 
88,  86,  87;  Lewin  on  Trustees,267,  347.  481.) 

The  express  purpose  of  the  trust  was,  to  give 
Meade  the  legal  title,  and  enable  him  to  sue  at 
law. 

But  even  if  Meade  could  not  sue,  the  bearer 
could;  and  Meade  could  receive  payment,  or 
transfer  by  delivery.  And  having  done  so,  he 
i»  presumed  to  have  received  full  value  from 
the  plaintiffs.  (1  Selw.  JV.  P.,  292,  citing 
Carth..  5:  2  Vent..  807;  Skinner,  364.) 

The  banking  company  are  not  parties  plaint- 
iffs or  defendants,  on  the  record,  nor  is  the  suit 
brought  for  their  use,  nor  have  they  in  fact 
my  interest  in  the  case.  And,  in  the  language 
of  the  Supreme  Court  of  the  United  8tates: 

"  It  may  be  laid  down  as  a  rule,  we  think, 
which  admits  of  no  exception,  that  in  all  cases 
where  jurisdiction  depends  on  the  party,  it  is 
the  party  named  on  the  record."  Governor  of 
Georgia  v.  Madrays.l  Peters,  122.) 

"  Jurisdiction  is  neither  given  nor  ousted  by 
the  relative  situation  of  the  parties  concerned 
in  interest,  but  by  the  relative  situation  of  the 
parties  named  on  the  record,"  (Osborn  v.  Bank 
United  Slates,  9  Wheat.,  788.) 

A  trustee  may  sue  in  the  federal  courts  with- 
out ■reference  to  the  domicile  of  his  cestui  que 
trust.  {Irvine  v.  Lomry,  14  Peters,  298;  Bank 
United  States  v.  Devaux,  4  Cranch,  808;  Cor- 
poration of  Washington  v.  Young,  10  Wheat., 
4:  Storr,  Constitution,  566;  Sergeant,  C.  L., 
118, 114;  1  Kent's  Com.,  848.  849.) 

These  authorities  are  equally  conclusive 
•faiost  the  second  cause  assigned  in  the  de- 
Hew  abb  8. 


miirrer,  that  "  those  for  whose  benefit  the  suit 
is  brought "  are  citizens  of  Mississippi. 

No  other  cause  of  demurrer  is  assigned. 

It  is  clear  that  jurisdiction  is  not  devested, 
on  the  ground  that  Meade  was  a  citizen  of 
Mississippi,  because  the  note  was  payable  to 
him  "or  bearer."  and,  therefore,  not  within  the 
provisions  of  the  11th  section  of  the  Judiciary 
Act  of  1789.  (BuUard  v.  Bell,  1  Mason,  251.) 
And  in  Bank  of  Kentucky  v.  Wistar  et  al.  (2 
Peters,  826),  the  court  say:  "The  other  point 
has  relation  to  the  form  of  the  bills  which  are 
made  payable  to  individuals  or  bearer,  concern- 
ing which  individuals  there  is  no  averment  of 
citizenship,  and  which,  therefore,  may  have 
been  payable  in  the  first  instance  to  parties  not 
competent  to  sue  in  the  courts  of  the  United 
States.  But  this  is  also  a  question  which  has 
been  considered  and  disposed  of  in  our  previous 
'decisions.  This  court  has  uniformly  [*5  7  7 
held  that  a  note  payable  to  bearer  is  payable  to 
anybody,  and  not  affected  by  the  disabilities  of 
the  nominal  payee." 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  from  the  Southern 
District  of  Mississippi. 

The  plaintiffs  brought  their  action  on  four 
promissory  notes,  payable  at  different  times, 
for  different  sums,  and  bearing  different  dates, 
except  two,  which  were  dated  the  23d  January, 
1889.    In  each  of  the  notes  the  defendants 

Sromised.  or  either  of  them,  to  pay  to  Cowles 
ieade,  or  bearer,  for  the  use  of  the  Real  Estate 
Banking  Company  of  Hinds  County,  at  their 
banking  house  in  Clinton,  the  sum  named, 
without  defalcation,  for  value  received. 

The  defendants  demurred  to  the  declaration, 
and  assigned  the  following  causes  of  demurrer: 

1.  "  The  plaintiffs  cannot  maintain  the  ac- 
tion, because,  by  their  own  showing,  the  de- 
fendants who  are  sued  are  also  a  part  of  the 
persons  for  whose  use  the  suit  is  commenced." 

2.  "The-  court  can  have  no  jurisdiction  of 
this  case,  because  although  it  is  true,  the  nomi- 
nal plaintiffs  are  the  bearers  of  the  paper  sued 
on, and  citizens  of  a  State  other  than  Mississippi, 
yet,  those  for  whose  benefit  suit  is  brought,  for 
anything  which  appears  in  the  declaration,  are 
citizens  of  the  State  of  Mississippi." 

The  notes  in  question  passed  by  delivery, 
and  the  plaintiffs,  as  bearers,  have  a  right  to 
sue  in  their  own  names,  as  the  promise  to  pay 
is  made  to  bearer.  The  plaintiffs  allege  that 
they  are  citizens  of  New  York,  and,  conse- 
quently, the  Circuit  Court  had  jurisdiction  of 
the  case.  Where  the  citizenship  of  the  parties 
give  jurisdiction,  and  the  legal  right  to  sue  is 
in  the  plaintiff,  the  court  will  not  inquire  into 
the  residence  of  those  who  may  have  an  equita- 
ble interest  in  the  claim.  They  are  not  neces- 
sary parties  on  the  record.  A  person  having 
the  legal  right  may  sue,  at  law,  in  the  federal 
courts,  without  reference  to  the  citizenship  of 
those  who  may  have  the  equitable  interest 
(Irvine  v.  Lowry,  14  Peters,  298.) 

The  judgment  of  the  Circuit  Court,  which  sus- 
tained the  demurrer,  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings. 

Cited- 5  How.,  391;  21  How.,  576;  20  Wall.,  121;  1 
Wood.  &  M..  119, 136 ;  2  Wood.  *  M..  82 ;  1  Bias.,  102, 
277 ;  3  Dill.,  288. 
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578*]*THE  UNITED  STATES,  Plaintiff, 

v. 

ELI  S.  PRESCOTT  bt  al.,  Defendant!. 

Beceiter  of  public  moneys,  and  his  sureties  liable 
for  loss  by  theft. 

The  felonious  taking  and  carrying  away  the  pub- 
llo  moneys  in  the  custody  of  a  receiver  of  public 
moneys,  without  any  fault  or  negligence  on  his 
part,  does  not  discbarge  him  and  his  sureties,  and 
cannot  be  set  up  as  a  defense  to  an  action  on  his 
official  bond. 

THlS  case  came  upon  a  certificate  of  division 
in  opinion  between  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Illinois. 

On  the  4th  of  March,  1839,  Prescott  was  ap 
pointed  receiver  of  public  moneys  at  Chicago, 
in  Illinois. 

On  the  1st  of  October,  1840,  he  executed  a 
bond, together  with  twenty-seven  other  persons, 
who  were  all  defendants  in  the  present  suit,  in 
the  penal  sum  of  $150,000,  the  condition  of 
which  was  as  follows:  "  If  the  said  Eli  S.  Pres- 
cott had  truly  and  faithfully  executed  and  dis- 
charged, and  should  truly  and  faithfully  con- 
tinue to  execute  and  discharge,  all  the  duties 
of  said  office,  according  to  the  laws  of  the 
United  States,  and  moreover  bad  well,  truly  and 
faithfully  kept,  and  should  well,  truly  and 
faithfully  keep.safely,  without  loaning  or  using, 
all  the  public  money  collected  by  him.or  other- 
wise, at  any  time  placed  in  his  possession  and 
custody,  till  the  same  had  been,  or  should  be 
ordered  by  the  proper  department  or  officer  of 
the  government,  to  be  transferred  or  paid  out, 
and  when  such  orders  for  transfer  or  payment 
had  been  or  should  be  received,  had  faithfully 
and  promptly  made,  and  should  faithfully  and 
promptly  make,  the  same  as  directed,  and  bad 
done,  and  should  do  and  perform,  all  other 
duties  as  fiscal  agent  of  the  government,  which 
have  been  or  may  be  imposed  by  any  act  of  Con- 
gress, or  by  any  regulation  of  the  Treasury  De- 
partment made  in  conformity  to  law,  and  also 
had  done  and  performed,  and  should  do  and 
perform,  all  acts  and  duties  required  by  law, 
or  by  direction  of  any  of  the  executive  depart- 
ments of  the  government,  as  agent  for  paying 
pensions,  or  for  making  any  other  disburse- 
ments which  either  of  the  heads  of  those  de- 
partments might  be  required  by  law  to  make, 
and  which  were  of  a  character  to  be  made  by 
a  depositary  constituted  by  an  act  of  Congress, 
entitled  '  An  Act  to  provide  for  the  collection, 
safe  keeping,  transfer  and  disbursements  of  the 
public  revenue,'  approved  July  4,  1840,  con- 
sistently with  the  other  official  duties  imposed 
upon  him,  then  the  said  obligation  to  be  void 
and  of  none  effect;  otherwise  it  should  abide 
and  remain  in  full  force  and  virtue." 

In  June,  1843,  the  United  States  brought  an 
action  of  debt  upon  this  bond  against  Prescott 
and  all  his  securities,  setting  forth,  amongst 
other  breaches,  that  on  the  15th  of  June,  1842, 
Prescott  was  ordered  by  the  Secretary  of  the 
5  7  9*]  Treasury  to  tranf  er  the  public  *money  s 


Note.— As  U>  official  bonds,  and  their  construction, 
and  actions  upon  them,  and  liability  of  sureties 
thereon,  see  note  to  United  States  v.  Giles,  9  Cranch, 
212;  and  note  to  Postmaster-General  v.  Early,  12 
Wheat.,  138. 
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to  Edward  H.  Hadduck,  and  that  he  neglected 
and  refused  so  to  do. 

The  defendants  filed  several  pleas.  The  3d. 
4th,  and  5th  were  of  the  same  character,  and  it 
is  only  necessary  to  insert  one  of  them. 

"  3.  And  for  a  further  plea  in  this  behalf, 
the  said  defendants  say  actio  mm,  because  they 
say  that  the  said  Eli  S.  Prescott,  before  the- 
commencement  of  this  suit,  did  pay  to  the  said 
plaintiffs  all  moneys  which  came  into  his  hands 
as  receiver  of  public  moneys,  excepting  the  sum 
of  $12,815:  and  the  said  defendants  aver  that 
the  said  Eli  8.  Prescott  tendered  to  the  said 
plaintiff  the  sum  of  $187  before  the  commence- 
ment of  this  suit;  and  the  said  defendants  aver 
that  whilst  the  said  Eli  S.  Prescott  had  said 
money  in  his  possession,  and  before  the  com- 
mencement of  this  suit,  some  person  or  per- 
sons, to  said  defendants  unknown,  feloniously 
did  steal,  take,  and  carry  away  from  the  pos 
session  of  the  said  Eli  S.  Prescott,  the  sum  of 
$11,688;  part  and  parcel  of  said  money  re- 
ceived by  the  said  Eli  S.  Prescott,  as  receiver 
of  public  moneys,  although  the  said  Eli  S.  Pres- 
cott used  ordinary  care  and  diligence  in  the  safe 
keeping  of  the  same,  and  this  they  are  ready  to 
verify,  wherefore  they  pray  judgment,  "*  &c. 

To  these  pleas  the  plaintiff  demurred  gener- 
ally, and  the  defendants  joined  in  the  de- 
murrer. 

And  the  cause  being  argued  upon  the  saidde 
murrer  before  the  court,  the  opinions  of  the 
judges  were  opposed  on  this  question,  namely: 
Does  the  felonious  stealing,  taking,  and  carry- 
ing away  the  public  moneys  in  the  custody  of 
a  receiver  of  public  moneys,  without  any  fault 
or  negligence  on  his  part,  discharge  him  and  his 
sureties,  and  is  that  a  good  and  valid  defense  to 
an  action  on  his  official  bond? 

Upon  this  question  the  cause  came  up. 

Mr.  Nelson,  Attorney-General,  for  the  plaint- 
iffs. 

Messrs.  Dickey  and  Burke  for  the  defend- 
ants. 

Mr.  Nelson  said,  that  if  it  were  not  for  the 
printed  argument,  filed  on  behalf  of  the  de- 
fendants, he  would  have  thought  it  enough  to 
say,  with  respect  to  the  money  being  stolen, 
that  there  was  no  such  condition  in  the  bond. 
It  was  contended  by  the  other  side,  that  the 
case  was  to  be  governed  by  the  principles  of 
bailment.  If  the  bond  were  to  be  laid  aside. 
and  the  case  examined  as  if  it  were  one  of  parol 
contract,  it  would  still  be  found  that  the  de- 
fendant was  responsible.  In  Southeote's  caw 
(4  Co.  Rep.,  88)  it  was  held  no  defense  to  say 
that  goods  were  stolen,  and  inWilles,  118,  it 
was  again  affirmed  that  a  defendant  was  re- 
sponsible for  robbery.  But  this  is  not  a  case  of 
general  bailment;  it  rests  on  special  contract. 
All  the  principles  which  govern  it  are  summed 
up  in  Story  on  Bailments.  21.  Bailments  may 
be  enlarged  or  restricted  by  special  contract. 
The  condition  of  the  bond  here  is  to  keep  safe- 
ly, and  it  is  of  course  a  special  bailment.  It 
would  be  mischievous  to  apply  the  doctrine  of 
•general  bailments  to  such  cases.  If  (^580 
carriers  are  held  responsible  from  motive*  of 
public  policy,  much  more  strongly  is  the  neces- 
sity felt  in  the  cases  of  officers  of  government, 
where  the  door  could  so  easily  be  opened  to 
collusion  and  fraud.  In  Goggs  v.  Bernard  (2 
Lord  Raym.,  018)  this  doctrine  is  indicated, 
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when  speaking  of  the  fifth  species  of  bailment, 
and  the  same  principle  is  sustained  by  Ray- 
mond, 220;  1  Ventris,  190;  Holt,  131;  1  Wil- 
son, 281;  1  Term  Rep.,  27;  Strange,  128. 

The  case  relied  upon  by  the  other  side  is  17 
Mass.  Rep.,  479,  where  gold  was  deposited  with 
the  Essex  Bank  for  safe  keeping,  and  stolen  by 
the  officers  of  the  bank.  But  that  was  a  bail- 
ment without  consideration.  The  bank  re- 
ceived nothing  for  keeping  it,  whereas,  in  this 
case,  the  party  undertook  to  keep  the  money, 
and  was  paid  for  it. 

The  argument  of  Messrs.  Dickey  and  Burke 
was  as  follows: 

1.  The  defendant,  Prescott,  is  a  depositary 
for  hire,  and  unless  his  liability  was  enlarged 
by  the  special  contract  to  keep  safely,  he  is 
only  subject  to  the  liabilities  imposed  by  law 
upon  such  a  depositary. 

2.  The  special  contract  to  keep  safely  does 
not  enlarge  the  liability  in  the  case  of  a  deposi- 
tary for  hire. 

1st  It  does  not  enlarge  it  by  the  ordinary 
meaning  and  acceptation  of  the  terms  "  keep 
•afeJy,     nor, 

2d.  Has  the  judicial  construction  put  on 
those  words  enlarged  the  liability. 

1.  The  defendant  is  a  depositary  for  hire, 
and  comes  under  the  liability  imposed  on  such 
depositary.  He  is  within  the  class  laid  down 
by  Lord  Holt  (Coggs  v.  Bernard,  2  Lord Ryam. , 
917)  as  the  5th  class  of  bailments,  and  called  by 
Judge  Story  in  his  Commentary  on  Bailments, 
and  Jones  on  Bailments,  locatio  custodial,  or 
''deposits  for  hire,"  or  "the  hiring  of  care  and 
•emces  to  be  performed  or  bestowed  on  the 
thing  delivered,"  or  "  hire  of  custody."  (Story 
on  Bail.,  sec.  8,  442,  2d  ed. ;  Jones  on  Bail.,  90, 
81,  96,  original  ed.) 

Such  a  depositary  is  bound  to  ordinary  dili- 
gence, and  only  responsible  for  losses  by  ordina- 
ry negligence.  (Story  on  Bail.,  sec.  442;  Jones 
on  Ball. .  97,  98.  99 ;  Piatt  v.  Hibbard,  7  Cow.  R. , 
497.) 

If  he  uses  due  care,  and  the  property  depos- 
ited is  nevertheless  stolen,  he  is  excused ;  Coggt 
v.  Bernard  (2  Lord  Ryam.,  918),  where  Lord 
Holt  says  "  he  is  only  to  do  the  best  he  can; 
and  if  he  be  robbed,  it  is  a  good  account;"  and 
again  (p.  918),  "  and  yet  if  he  receives  his  mas- 
ter's money,  and  keeps  it  locked  up,  with  a  rea- 
sonable care,  he  shall  not  be  answerable  for  it 
though  it  be  stolen."  (See,  also,  Story  on  Bail., 
»ec.  444,  455.  2d  ed. :  Boberts  v.  Turner,  12  T. 
R..  232;  Brown  v.  Anderson,  2  Wend.,  593.) 

If,  then,  the  defendant, JPrescott,  was  such  a 
depositary,  the  pleas  averring  that  the  money 
was  stolen  without  and  default  on  his  part, 
58 1  *]  *and  that  he  used  ordinary  care  in  Keep- 
ing the  same,  are  good  pleas,  and  excuse  his  li- 
ability. 

2.  The  words  "  keep  safely,"  in  sec.  6  of 
the  Act  of  July,  1840,  and  in  the  condition  of 
the  bond  declared  on,  following  the  words  of 
the  act,  do  not  alter  or  extend  the  liability, 
otherwise  imposed  by  law, 

1st.  They  do  not  by  the  ordinary  meaning 
and  acceptation  of  the  terms. 

In  the  construction  to  be  given  to  words, 
they  are  to  be  received  according  to  their  ordi- 
nary meaning  and  import,  or  such  meaning 
as  m  given  to  them  by  the  common  sense  and 
understanding  of  mankind.  In  this  sense  no 
Howard  8. 


other  construction  can  be  given  to  the  words 
"keep  safely"  than  to  keep  with  that  degree  of 
safety  which  prudent  men  ordinarily  exercise, 
where  safety  is  required ;  the  common  sense  of 
mankind  would  construe  it  to  mean  reasonable 
safety.  When  A  accepts  to  keep  safely,  the 
meaning  he  would  be  apt  to  give  to  the  con- 
tract (supposing  no  judicial  meaning  had  been 
given  to  the  words),  would  be,  such  reasonable 
safety  as  in  the  exercise  of  prudence,  he  and 
other  men  ought,  under  the  circumstances  of 
the  case,  to  use;  and  this  is  exactly  the  degree 
of  diligence  or  care  required  in  the  contract  of 
bailment  called  locatio  custodial. 

The  words  "keep  safely,"  therefore,  consid- 
ered in  their  ordinary  and  common  acceptation, 
do  not  vary  the  usual  liability  of  a  depositary 
for  hire. 

2d.  Judicial  construction  has  not  given  a 
higher  meaning  to  these  words. 

In  Southwte's  case  (4  Co..  88,  84)  the  plaint- 
iff had  delivered  goods  to  the  defendant  to  be 
by  him  safely  kept.  The  plea  was  that  they 
were  stolen  out  of  the  possession  of  the  de- 
fendant, and  judgment  was  given  because  the 
goods  were  to  be  safely  kept.  The  plea,  how- 
ever, was  defective  in  not  averring  that  they 
were  stolen  without  his  default,  or  that  he 
used  ordinary  care  and  diligence,  and  theft 
being  evidence  of  ordinary  neglect  according 
to  Sir  Wm.  Jones  (although  this  is  now  doubt- 
ed), it  would  be  presumed  that  the  defendant 
had  been  guilty  of  ordinary  neglect,  and  this 
is  in  accordance  with  the  opinion  of  Sir  Wm. 
Jones  in  contmenling  upon  this  case  (Jones  on 
Bail.,  p.  43,  original  edition),  where  he  says: 
"If  the  plaintiff,  instead  of  replying,  had  de- 
murred to  the  plea  in  bar,  he  might  have  in- 
sisted in  argument,  with  reason  and  law  on 
his  side,  that,  although  a  general  bailee  to 
keep  be  responsible  for  gross  neglect  only,  yet 
Bennet  had,  by  a  special  acceptance,  made 
himself  answerable  for  ordinary  neglect  at 
least;  that  it  was  ordinary  neglect  to  let  the 
goods  be  stolen  out  of  his  possession;  and  he 
had  not  averred  that  they  were  stolen  without 
his  default;"  thereby  intimating,  that  if  such 
averment  had  been  made  in  SouthcoU's  case, 
the  plea  would  have  been  good.  In  the  pres- 
ent case  the  pleas  contain  such  averments. 

♦The  words  "keep  safely,"  then,  by  [*582 
Southcote's  case,  and  in  the  opinion  of  Jones, 
meant  to  bind  the  depositary  to  ordinary  dili- 
gence only. 

The  case  of  Coggs  v.  Bernard  (2  Ld.  Raym., 
909),  by  the  opinion  of  Ld.  Holt  and  the  ma- 
jority of  the  court,  is  to  the  same  effect. 

The  question  in  point,  decided,  was,  "that 
if  a  man  undertake  to  carry  goods  safely  and 
securely,  he  is  responsible  for  any  damage 
through  his  neglect,  although  he  was  not  a 
common  carrier,  and  was  to  have  nothing  for 
the  carriage."    (See  1st  marginal  note.) 

The  inference  to  be  drawn  is,  if  there  was 
no  neglect,  he  was  not  liable. 

In  commenting  on  the  effect  of  the  under- 
taking "  to  keep  and  carry  safely,"  the  judges 
who  delivered  opinions  in  this  case  differed. 
Lord  Holt,  who  delivered  the  celebrated  opin- 
ion which  has  been  the  foundation  of  the 
modern  law  of  bailment,  and  which  is  entitled 
to  the  most  consideration,  together  with  all 
the  other  judges  (except  Powell,  </.),  held,  as 
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ia  remarked  by  Judge  Story  (Com.  on  Bail., 
sec.  85,  2d  edition),  "  that  upon  a  promise  by 
a  bailee,  without  reward  to  keep  or  carry 
safely,  he  is  not  responsible  for  injuries  or 
losses  occasioned  by  the  acts  of  wrong-doers, 
and  a  fortiori,  that  he  is  not  responsible  for  a 
theft  not  caused  by  his  own  neglect. "  In  the  same 
section,  Judge  Story  remarks:  "  Mr.  JutHce 
Powys  and  Mr.  JutHce  Gould  seem  to  have 
agreed  in  opinion  with  Lord  Holt."  By  re- 
ferring to  the  opinion  of  the  judges  in  this 
case,  the  same  doctrine  will  be  found.  Lord 
Holt  says  (2  Ld.  Raym.,  915):  "Nay,  suppose 
the  bailee  undertakes  safely  and  securely  to 
keep  the  goods,  in  express  words,  yet  even 
that  won't  charge  him  with  all  sorts  of  neglect. 
For  if  such  a  promise  were  put  into  writing,  it 
would  not  charge  so  far  even  then.  . . .  And  if 
a  promise  will  not  charge  a  man  against  wrong- 
doers, when  put  in  writing,  it  is  hard  it  should 
do  it  more  so  when  spoken.  Doct.  &  Stud., 
180,  is  in  point,  that  though  a  bailee  do  promise 
to  re-deliver  goods  safely ,  yet  if  he  have  noth- 
ing for  the  keeping  of  them,  he  will  not  be 
answerable  for  the  acts  of  a  wrong  doer.  So 
that  there  is  neither  sufficient  reason  or  author- 
ity to  support  the  opinion  in  Southoote'a  case; 
if  the  bailee  be  guilty  of  gross  negligence  he 
will  be  chargeable,  but  not  for  any  ordinary 
neglect."  (See  2  Ld.  Raym.,  914  and  915; 
Lord  Holt's  comment  on  Southeote'*  case.)  In 
the  same  case,  Gould,  J„  agreeing  with  Lord 
Holt,  says  (2  Ld.  Raym.,  p.  909):  "So  if 
goods  are  deposited  with  a  friend,  and  are 

stolen  from  him,  no  action  will  lie But  if 

a  man  undertakes  expressly  to  do  such  a  fact, 
safely  and  securely,  if  the  thing  comes  to  any 
damage  by  his  miscarriage,  an  action  will  lie 
against  him. "  And  again  (p.  910) :  "  But  when 
a  man  undertakes  especially  to  do  such  a  thing, 
it  is  not  hard  to  charge  him  for  bis  neglect, 
because  he  had  the  goods  committed  to  his 
custody  upon  those  terms."  It  is  apparent  by 
the  reasoning  of  these  judges,  that  they  in- 
tended to  place  the  liability  in  the  case  of  a 
583*]  special  'contract  to  keep  safely,  upon 
the  neglect  or  miscarriage  of  the  depositary, 
and  that  he  would  not  be  liable  for  the  acts  of 
wrong-doers,  without  his  default:  and  this  was 
the  opinion  of  Lord  Holt  and  all  the  other 
judges,  except  Powell,  J.  (See  Story  on  Bail., 
sec.  85.) 

It  is  true  that  Powell,  J.,  in  the  same  case, 
says  (p.  910),  "The  party's  special  assumpsit 
and  undertaking  obliges  him  so  to  do  the  thing, 
that  the  bailor  come  to  no  damage  by  his  neg- 
lect, and  the  bailee  in  this  case  shall  answer 
accidents,  as  if  the  goods  are  stolen,  but  not 
such  as  happen  by  the  act  of  God ;"  but  from 
the  reference  made  to  the  case  of  the  ferryman, 
immediately  after,  be  was  probably  alluding 
to  the  case  of  the  common  carrier.  But,  at 
any  rate,  the  reason  assigned  by  him  for  the 
liability  of  the  bailee  in  case  of  accidents,  as 
in  case  the  goods  are  stolen,  viz.,  that  the 
bailee  has  a  remedy  against  the  wrong-doers, 
as  an  appeal  of  robbery,  or  accident  against 
the  hundred,  is  unsatisfactory.  It  might  fur- 
nish a  reason  in  England,  where  a  speedy  and 
certain  remedy  is  given  for  the  man  robbed,  by 
a  special  action  on  the  case  against  the  hundred 
for  damages  equivalent  to  his  loss  unless  they 
make  hue  ana  cry  after  the  felon,  and  take 
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him,  which  excuses  them.  (8  Black.  Com., 
180.)  But  no  such  remedy  exists  here.  And 
it  is  to  be  observed,  that  the  reason  given  by 
Powell,  J., was  probably  altogether  wrong.  Sir 
Win.  Jones  expresses  his  disapprobation  as 
follows  (Jones  on  Bail.,  44,  orig.  ed.):  "  Mr. 
Justice  Powell,  speaking  of  Soutkeote'e  case, 
which  he  denies  to  be  law,  admits  that  '  if  a 
man  does  undertake  specially  to  keep  goods 
safely,  that  is  a  warranty,  and  will  oblige  the 
bailee  to  keep  them  safely  against  perils, where 
he  has  a  remedy  over,  but  not  against  those 
where  he  has  no  remedy  over.'  One  is  unwill- 
ing to  suppose  that  this  learned  judge  had  not 
read  Lord  Coke's  report  with  attention;  yet  the 
case  which  he  puts  is  precisely  that  which  he 
opposes,  for  Bennet  did  undertake  to  keep  the 
goods  safely;  and  with  submission,  the  degree 
of  care  demanded,  not  the  remedy  over,  Is  the 
true  measure  of  the  obligation,  for  the  bailee 
might  have  his  appeal  of  robbery.  Yet  be  is 
not  bound  to  keep  the  goods  against  robbers 
without  a  most  express  agreement. "  (Jones  on 
Bail.,  44.) 

In  2  Black.  Com.,  452,  the  same  construc- 
tion is  given  to  the  words  "keep  safely  and 
securely,"  viz.,  " he  is  bound  to  take  the  same 
care  of  them  as  a  prudent  man  would  of  his 
own,"  i.  «..  reasonable  care.  And  the  case  of 
Coggs  v.  Bernard  (2  Ld.  Raym.,  909)  is  cited, 
and  the  law  is  spoken  of  «s  settled. 

Finnucane  v.  Small  (1  Espinasse  R.,  815) 
was  a  case  in  which  the  depositary  received 
pay,  and  he  was  held,  by  the  opinion  of  Lord 
Kenyon,  to  be  liable  only  for  ordinary  neglect. 
In  this  case  the  property  had  been  stolen  from 
the  depositary. 

The  American  authorities  are  to  the  same 
effect. 

Foeter  v.  The  Euetc  Bank  (17  Mass.  Rep. ,  479) 
was  a  case  of  deposit  *of  gold  in  a  bank,  [*584 
under  a  memorandum  signed  by  the  cashier, 
that  it  was  "  left  for  safe  keeping;"  the  court 
(Parker,  J.)  delivered  an  elaborate  opinion 
and  reasons  on  the  nature  of  the  undertaking 
to  keep  safely  in  a  very  full  and  satisfactory 
manner  (see  pages  499,  500,  601  and  503). 
showing  that  the  contract  to  keep  safely,  in  the 
case  of  a  simple  depositary,  extends  his  lia- 
bility to  ordinary  neglect,  and  in  the  case  of  s 
depositary  for  hire,  the  principle  goes  no 
further  than  liability  for  ordinary  neglect;  "so 
that  if  he  shows  that  he  used  due  care,  and 
nevertheless  the  goods  were  stolen,  he  wooW 
be  excused."    (17  Mass.  Rep.,  602.) 

1  Dane's  Abr.  chap.  17,  art.  11,  sec  8,  lays 
down  the  same  doctrine. 

Judge  Story  (Story  on  Bail.,  sees.  70,  71,  3d 
edition)  evidently  leans  to  the  same  doctrine, 
where  he  says  that  "  there  is  much  to  warrant 
the  suggestion  that  in  a  case  where  the  bail- 
ment is  to  keep  safely,  the  depositary  would 
not  be  liable  for  a  loss  by  theft,  unless  it  should 
arise  from  his  own  negligence,  and  want  of 
due  diligence  and  care. 

Chancellor  Kent  (2  Kent's  Com.,  568,  *»<* 
d,  8d  edition)  alludes  to  the  decision  in  17  Mass. 
Rep.,  479,  with  approbation. 

The  great  weight  of  authority,  then,  both  in 
England  and  in  this  country,  supports  the 
doctrine,  that  under  the  contract  to  keep  safe- 
ly, the  depositary  would  not  be  liable  for  s 

ieft  committed  without  his  default,  and  that 
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in  such  case  be  is  only  liable  for  ordinary  dili- 
gence. 

The  case  relied  on,  chiefly,  on  the  other  side, 
is  a  dictum  of  Lord  Chief  Juttiee  Willes  (Kettle 
v.  BromtaU.  Willes  R.  118),  where  he  speaks 
of  the  liability  of  the  depositary  to  keep  safe- 
hr.  in  case  he  is  robbed  of  the  goods.  But  it  is 
to  be  obserred  that  this  is  said  as  being  accord- 
ing to  Southeote't  case,  the  case  of  Coggt  v. 
Bernard.  (WUles  R,  121.)  It  is  hardly  con- 
ceivable how  the  judge  who  delivered  the 
opinion  in  Kettle  v.  Bromtall  could  have  fallen 
into  such  error,  for  the  first  authority  cited  by 
him  (SouUteote't  case),  had  been  expressly  over- 
rated in  the  last  authority  cited  (Coggt  v.  Ber- 
nard); and  in  the  last  case,  Lord  Holt  and  the 
majority  of  the  court,  dissenting  from  South- 
mte't  case,  lay  down  a  contrary  rule  (as  we 
have  shown  above),  viz.:  that  the  depositary 
would  not  be  liable  for  the  acts  of  wrong-doers, 
without  his  default. 

Chancellor  Kent  says,  in  the  note  above  re- 
ferred to,  that  the  doctrine  in  Kettle  v.  Brom- 
Mil  (Willes  R,  118)  mid  in  Southeote't  case,  "is 
field  to  be  exploded  in  the  case  of  Fatter  v. 
OmzBank." 

A  distinction  has  sometimes  been  taken  be- 
tween a  loss  by  theft,  and  a  loss  by  robbery, 
from  the  last  being  considered  irresistible,  and 
ihe  former  not  so.  But  see.  as  to  this,  Story 
on  Bail.,  sec.  89.  2d  edition,  where  the  distinc- 
tion is  refuted;  and  it  is  held  that  "  no  degree 
of  vigilance  will  always  secure  a  party  from 
(owes  by  theft,"  Ac.,  &c. 
585*]  *When  the  contract  is  a  special  ac- 
ceptance, the  taking  a  reward  can  make  no 
difference  in  the  construction  of  it. 

It  is  to  be  observed  that  where  there  is  a  special 
contract  to  "keep  safely,"  the  contract  is  ex- 
pounded according  to  the  meaning  of  the  terms 
themselves,  without  inquiring  whether  a  re- 
ward was  paid  or  not.  The  acceptance  is  a 
sufficient  consideration  for  the  promise  to  keep 
Hafely.  as  was  determined  by  the  case  in  point 
in  Coggt  v.  Bernard  (see  Aral  marg.  note) ;  and  in 
that  case  the  court  decided  that  the  bailee,  to 
keep  or  carry  safely,  is  liable  for  ordinary  neg 
Bzence,  without  inquiring  whether  he  received 
a  reward  or  not.  None  was  averred  in  the 
declaration,  and  there  might  or  might  not  have 
been  one. 

In  Hargravc  &  Butler's  note  to  2  Co.  Litt.  »., 
"8,  it  is  said,  in  reference  to  the  decision  in  the 
case  of  Ooffgi  v.  Bernard,  that  "it  was  wholly 
grounded  on  a  special  undertaking  to  carry 
aafery,  without  stating  either  that  the  defend- 
ant was  to  have  hire  or  was  a  common  carrier." 
In  giving  an  exposition,  therefore,  to  the  con  tract 
"  to  keep  safely, "  it  makes  no  difference 
whether  a  reward  was  paid  or  not.  It  is  the 
special  acceptance  that  makes  the  party  bound 
to  ordinary  diligence  and  liable  for  ordinary 


Vgain  :  In  the  contract  "to  keep  safely  "  it 
is  the  special  acceptance  (without  inquiring  in- 
to a  reward  or  not)  that  makes  the  party 
bound  to  ordinary  diligence ;  and  in  the 
ordinary  contract  of  a  depositary  for  a  reward, 
H  is  the  reward  that  puts  the  party  to  ordinary 
diligence.  (Story  on  Bail.,  sec.  442;  Jones  on 
BaiL,  49,  91,  98,  99,  original  ed.)  The  lia- 
bility, therefore,  of  the  special  depositary  to 
keep  safely,  and  of  die  depositary  for  a  reward, 
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is  the  same;  and  if  the  depositary  for  a  reward 
accepts  specially,  the  receiving  the  reward  can- 
not put  him  to  greater  diligence  than  what  the 
law  determines  that  fact  shall  put  a  depositary 
to,  which  is  ordinary  diligence  (Story  on  Bail., 
sec.  442),  and  nothing  more. 

The  cases  and  authorities  that  expound  the 
meaning  of  the  words  "keep  safely,  speak  of 
them  generally  in  reference  to  the  contract  of 
depoxitum,  or  naked  bailment  without  reward 
(Story  on  Bail.,  sec.  38,  the  opinion  of  the 
judges  in  Coggt  v.  Bernard,  in  relation  to  these 
words  altering  the  responsibility  in  case  of 
naked  bailment;  Southeote't  case,  2  Black. 
Com.,  452;  17  Mass.  Rep.,  479);  and  as  enlarg- 
ing the  responsibility  from  slight  diligence,  in 
such  case,  to  ordinary  diligence.  If  the  cases 
and  authorities  are  silent  as  to  the  effect  of 
these  words  in  Ihe  cases  of  other  bailees,  such 
as  the  depositary  for  hire,  common  carrier, 
&c.,  it  is  because,  in  these  cases,  their  ordinary 
legal  liability  is  the  same,  or  more  extensive, 
than  the  words  "keep  safely"  import,  requiring 
ordinary  diligence  in  some,  and  extraordinary 
diligence  in  others.  No  one  would  contend 
that  these  words  enlarge  the  responsibility  of  a 
common  carrier,  who  is  liable  for  more  than 
what  they  would  import,  viz.,  for  all  losses  ex- 
cept "by  the  act  of  God,  or  the  king's  ene- 
mies:" 'neither  should  it  be  contended  [*58© 
that  they  enlarge  the  responsibility  of  the 
bailee  for  hire,  whose  usual  legal  responsibility 
is  the  same  as  what  the  special  acceptance  in 
the  case  of  simple  deposit  has  been  decided  to 
be,  viz.,  ordinary  diligence.  These  words  only 
make  a  difference  in  the  case  of  depositum,  or 
naked  bailment,  because  the  usual  liability  in 
that  case,  for  gross  neglect  only,  is  inconsistent 
with  safe  keeping.  And  this  agrees  with  Sir 
William  Jones  (p.  61,  original  ed.)  where  he 
says,  in  remarking  upon  the  opinion  of  Pow- 
ell, J.,  in  Coggs  v.  Bernard,  "Now,  the  reason 
assigned  by  the  learned  judge  for  the  cases  in 
the  register  and  year  books,  which  were  the 
same  with  Coggt  v.  Bernard,  viz.,  the  party's 
special  atmmpsil.  obliged  him  so  to  do  the  thing 
that  the  bailor  come  to  no  damage  by  his  neg- 
lect, seems  to  intimate  that  the  omission  of  the 
words  talw  et  teeure  would  have  made  a  dif- 
ference in  this  case,  as  in  that  of  a  deposit,  but 
I  humbly  contend  that  those  words  are  implied 
by  the  nature  of  a  contract  which  lies  in  feas- 
ance," &c.  In  the  present  case  the  duty  of  the 
receiver,  for  which  he  is  paid,  lies  in  feasance, 
for  he  is  to  receive,  keep,  transfer,  and  pay 
out,  and  do  all  other  acts,  as  fiscal  agent,  which 
may  be  imposed  on  him  by  law,  or  the  direc- 
tions of  the  Treasury  Department.  (Sec.  6,  Act 
of  1840.) 

By  section  12  of  the  Act  of  4th  July,  1840, 
government  agents  are  required  to  examine 
"the  money  on  hand  and  the  manner  of  its  be- 
ing kept;"  and  by  section  18,  the  register  is  re- 
quired to  examine  and  report,  from  time  to 
time,  the  condition  of  the  money  on  hand 
with  the  receiver;  and  by  section  14,  the  offi- 
cers may  be  allowed  for  fire-proof  chests, 
vaults.  &c.,  for  safe  keeping,  to  be  expressly 
authorized  by  the  Secretary  of  the  Treasury, 
whose  directions,  &c.,  "are  to  be  strictly  fol- 
lowed." 

The  law,  then,  vests  the  discretion  of  the  safe 
keeping,  in  a  measure,  in  government  agents, 
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and  in  the  Secretary  of  the  Treasury,  "whose 
directions  are  to  be  strictly  followed."  If,  then, 
the  Secretary  of  the  Treasury  has  directed  the 
money,  deposited  with  the  receiver,  to  be 
placed  in  a  particular  place,  vault,  &c,  and  it 
is  stolen  there:  or,  if  the  government  agent, 
having  examined  "the  manner  of  its  being 
kept,  is  satisfied,  and  so  reports,  and  still  the 
money  is  stolen ;  the  receiver,  in  either"  case, 
would  not  be  liable,  without  his  default  (Story 
on  Bail.,  sec.  74,  2d  ed.);  "if  the  depositor 
agree  that  the  goods  may  be  kept  in  a  particu- 
lar place,  &c,  he  cannot  object  afterwards  that 
the  place  is  not  a  safe  one."  And  non  constat 
but  that,  in  the  present  case,  the  money  had 
been  directed  to  be  kept  in  the  particular  place 
where  it  was  stolen,  nor  but  that  the  govern- 
ment agent  had  examined  "the  manner  of  its 
being  kept,"  and  reported  it  to  be  safe;  in 
either  of  which  cases  the  defendant,  without 
his  own  default,  would  not  be  liable. 

Finally,  itmay  be  said  that  government  re- 
quires nothing  unreasonable  from  its  officers. 
If,  as  in  the  case  of  The  Essex  Bank,  where 
$58,000  of  gold  was  deposited,  under  a  memo., 
587*]  *for  safe  keeping,  and  who  might  be 
considered  in  the  light  of  a  public  depositary, 
and  where  considerations  of  public  policy.  In 
return  for  the  extraordinary  privileges  con- 
ferred on  the  bank,  were  entitled  to  all  their 
-weight,  the  bank  was  held  to  ordinary  neglect 
only,  why  should  greater  responsibility  be 
thrown  on  a  receiver  of  public  money?  Chief 
Justice  Parker  in  that  case  (17  Mass.  Rep.,  501) 
says,  "and  this  certainly  is  the  more  reasonable 
doctrine,  for  the  common  understanding  of  a 
promise  to  keep  safely,  would  be,  that  the 
party  would  use  due  diligence  and  care  to  pre- 
vent the  loss  or  accident;  and  there  is  no 
breach  of  faith  or  trust,  if,  notwithstanding 
such  care,  the  goods  should  be  spoiled  or  pur- 
loined." A  contrary  doctrine  to  this  would  be 
unreasonable.  It  woukl  also  be  against  pub- 
lic policy;  for,  if  the  receiver  is  to  be  held  lia- 
ble, when  money  is  stolen  from  him  without 
his  default,  having  used  due  diligence  and  care 
in  the  safe  keeping,  men  of  common  prudence 
and  responsibility  would  cease  to  become  his 
sureties,  since  they  would  make  themselves  re- 
sponsible, not  merely  for  his  prudence,  good 
faith,  and  honesty,  in  keeping  money,  but 
sureties  against  the  cunning,  dishonesty,  and 
villainy  of  all  mankind. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  action  was  brought  in  the  Circuit  Court 
for  the  District  of  Illinois,  on  a  bond  given  by 
Prescott,  with  the  other  defendants  as  his  sure- 
ties, for  his  faithful  performance  of  the  duties 
of  receiver  of  public  moneys,  at  Chicago,  in 
the  State  of  Illinois.  The  defense  pleaded  was, 
that  the  sum  not  paid  over  by  the  defendant, 
Prescott,  and  for  which  the  action  was 
brought,  had  been  feloniously  stolen,  taken, 
and  carried  away,  from  his  posession,  by  some 
person  or  persons  unknown  to  him,  and  with- 
out any  fault  or  negligence  on  his  part;  and 
he  avers  that  he  used  ordinary  care  and  dili- 
gence in  keeping  said  money,  and  preventing 
it  from  being  stolen. 

To  this  ptea  the  plaintiffs  filed  a  general  de- 
murrer; and  on  the  argument  of  the  demurrer, 
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the  opinions  of  the  judges  were  opposed  on  the- 
question,  whether  "the  felonious  taking  and 
carrying  away  the  public  moneys  in  the 
custody  of  a  receiver  of  public  moneys,  with- 
out any  fault  or  negligence  on  his  part,  dis- 
charged him  and  his  sureties,  and  may  be  set 
up  as  a  defense  to  an  action  on  his  official 
bond."  And  this  point  is  now  before  this 
court,  it  having  been  certified  to  us  under  the 
act  of  Congress. 

On  the  part  of  the  defendant  it  is  contended 
that  the  defendant,  Prescott,  was  a  depositary 
for  hire;  and  that  unless  his  liability  was  en- 
larged by  the  special  contract  to  keep  safely, 
he  is  only  subject  to  the  liabilities  imposed  by 
law  upon  such  a  depositary:  that  the  special 
contract  does  not  enlarge  his  liability. 

This  is  not  a  case  of  bailment,  and,  conse- 
quently, the  law  of  bailment  does  not  apply  to- 
it.  The  liability  of  the  defendant,  Prescott, 
arises  out  of  his  official  bond,  and  principles 
which  are  founded  upon  *public  policy.  [*588 
The  conditions  of  the  bond  are,  that  the  said 
Prescott  has  "truly  and  faithfully  executed 
and  discharged,  and  shall  truly  and  faithfully 
continue  to  execute  and  discharge,  all  the  duties 
of  said  office"  (of  receiver  of  public  moneys  at 
Chicago),  "  according  to  the  laws  of  the  United 
States;  and  moreover  has  well,  truly.and  faith- 
fully, and  shall  well,  truly,  and  faithfully,ke?p 
safely,  without  loaning  or  using,  all  the  public 
moneys  collected  by  him,  or  otherwise  at  any 
time  placed  in  his  possession  and  custody,  till 
the  same  had  been  or  should  be  ordered,  by  the 
proper  department  or  officer  of  the  government, 
to  be  transferred  or  paid  out:  and  when  such 
orders  for  transfer  or  payment  had  been  or 
should  be  received, had  faithfully  and  promptly 
made,  and  would  faithfully  and  promptly 
make,  the  same,  as  directed,"  &c. 

The  condition  of  the  bond  has  been  broken, 
as  the  defendant,  Prescott,  failed  to  pay  over 
the  money  received  by  him,  when  required  to 
do  so;  and  the  question  is,  whether  be  shall  be 
exonerated  from  the  condition  of  his  bond,  on 
the  ground  that  the  money  had  been  stolen  from 
him. 

The  objection  of  this  defense  is,  that  it  is  not 
within  the  condition  of  the  bond ;  and  this  would 
seem  to  be  conclusive.  The  contract  was  entered 
into  on  his  part,  and  there  is  no  allegation  of 
failure  on  the  part  of  the  government ;  how, then. 
can  Prescott  be  discharged  from  his  bond?  He 
knew  the  extent  of  his  obligation,  when  he 
entered  into  it,  and  he  has  realized  the  fruits  of 
this  obligation  by  the  enjoyment  of  the  office. 
Shall  he  be  discharged  from  liability,  con- 
trary to  his  own  express  undertaking?  There  is 
no  principle  on  which  such  a  defense  can  be 
sustained.  The  obligation  to  keep  safely  the 
.public  money  is  absolute,  without  any  condi- 
tion, expressor  implied;  and  nothing  bat  the 
payment  of  it,  when  required,  can  discharge 
the  bond. 

The  case  of  Foster  et  aX.  v.  The  Emet  Bank 
(17  Mass.  Rep.,  479)  was  a  mere  naked  bail 
ment.and  of  course  does  not  apply  in  principle 
to  this  case.  The  deposit  in  that  case  was  for 
the  accommodation  of  the  depositor,  and  with 
out  any  advantage  to  the  bank,  as  the  court 
say,  "  which  .can  tend  to  increase  ha  liability 
No  control  whatever  of  the  chest,  or  of  the 
gold  contained  in  it,  was  left  with  the  bank  uri 
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Hi  officers.  It  would  have  been  a  breach  of 
trust  to  have  opened  the  chest,  or  to  inspect  its 
contents." 

Public  policy  requires  that  every  depositary 
of  the  public  money  should  be  held  to  a  strict 
accountability.  Not  only  that  he  should  exer- 
cise the  highest  degree  of  vigilance, but  that  "he 
should  keep  safely"  the  moneys  which  come  to 
his  hands.  Any  relaxation  of  this  condition 
would  open  a  door  to  frauds,  which  might  be 
practiced  with  impunity.  A  depositary  would 
have  nothing  more  to  do  than  to  lay  his  plans 
and  arrange  his  proofs,  so  as  to  establish  his 
toss,  without  laches  on  his  part.  Let  such  a 
principle  be  applied  to  our  postmasters,  col- 
lectors of  the  customs,  receivers  of  public 
589*]  "moneys,  and  others  who  receive  more 
or  less  of  the  public  funds,  and  what  losses 
might  not  be  anticipated  by  the  public?  No 
such  principle  has  been  recognized  or  admitted 
ss  a  legal  defense.  And  it  is  believed  the  in- 
stances are  few,  if  indeed  any  can  be  found, 
There  any  relief  has  been  given  in  such  cases 
by  the  interposition  of  Congress. 

As  every  depositary  receives  the  office  with  a 
fall  knowledge  of  its  responsibilities,  he  cannot, 
in  case  of  loss,  complain  of  hardship.  He  must 
stand  by  his  bond,  and  meet  the  hazards  which 
be  voluntarily  incurs. 

The  question  certified  to  us  is  answered,  that 
the  defendant,  Prescott,  and  his  sureties,  are 
not  discharged  from  the  bond,  by  a  felonious 
stealing  of  the  money,  without  any  fault  or 
negligence  on  the  part  of  the  depositary ;  and, 
consequently,  that  no  such  defense  to  the  bond 
can  be  made. 

Cited— 11  How.,  160;  4  Wall.,  185;  9  Wall.,  88:  13 
Wall.,  84,  82;  15  Wall.,  347,  349,  352;  8  Otto,  49;  1 
Wood.*  M., 48. 


BERNARD  PERMOLT,   Plaintiff  in  Error, 

a. 
MUNICIPALITY  No.  1  OF  THE  CITY  OF 
NEW  ORLEANS,  Defendant  in  Error. 

Religious  liberties,  right  to  protect  citizen*  in, 
given  by  U.  S.  Constitution  to  respective  States 
—Act  admitting  Louisiana  into  the  Union 
Superseded  former  protective  acts. 

This  court  has  not  Jurisdiction,  under  the  25th 
"ectlon  of  the  Judiciary  Act,  of  a  question  whether 
•n  ordinance  of  the  corporate  authorities  of  New 
Orleans  does  or  does  not  impair  religious  liberty. 

The  Constitution  of  the  United  States  makes  no 
provision  for  protecting  the  citizens  of  the  respect- 
Ire  States  In  their  religious  liberties;  this  is  left  to 
the  State  constitutions  and  laws. 

The  Act  of  February  20th.  1811,  authorizing-  the 
people  of  the  territory  of  Orleans  to  form  a  consti- 
tution and  State  government,  contained,  in  the 
third  section  thereof,  two  provisos ;  one  In  the  nat- 
ure of  instructions  how  the  constitution  was  to  be 
formed,  and  the  other,  reserving  to  the  United 
States  the  property  In  the  public  lands, their  exemp- 
tion from  State  taxation,  and  the  tommon  right  to 
navigate  the  Mississippi. 

The  first  of  these  provisos  was  fully  satisfied  by 
the  Act  of  1812,  admitting  Louisiana  into  the 
Union,  "m  an  equal  footing  with  the  original 
States."  The  conditions  and  terms  referred  to  In 
the  act  of  admission  referred  solely  to  the  second 
,  involving  lights  of  property  and  navlga- 
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The  Act  of  1805  (chap.  83),  extending  to  the  in- 
habitants of  the  Orleans  territory  the  rights,  privi- 
leges and  advantages  secured  to  the  Northwestern 
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territory  by  the  ordinance  of  1T87.  had  no  further 
force  after  the  adoption  of  the  State  constitution 
of  Louisiana,  than  other  acts  of  Congress,  organiz- 
ing the  territorial  government,  and  Btanding  in 
connection  with  the  ordinance.  They  are  none  of 
them  in  force  unless  they  were  adopted  by  the  State 
constitution. 

THI8  case  was  brought  up  by  writ  of  error, 
under  the  25th  section  of  the  Judiciary  Act, 
from  the  City  Court  of  New  Orleans,  the  highest 
appellate  court  in  the  State  to  which  the  ques- 
tion could  be  carried. 

In  1842,  the  defendants  in  error  passed  the 
following  ordinance: 

*"  Municipality  No.  1  of  the  City  [*590 
of  New  Orleans. 

"Sitting  of  Monday,  October  81st,  1842, 
Resolved, that  from  and  after  the  promulgation 
of  the  present  ordinance,  it  shall  be  unlawful 
to  carry  to,  and  expose  in,  any  of  the  Catholic 
churches  of  this  municipality, any  corpse,  under 
the  penalty  of  a  fine  of  fifty  dollars,  to  be  re- 
covered for  the  use  of  this  municipality,  against 
any  person  who  may  have  earned  into  or  ex- 
posed in  any  of  the  aforesaid  churches  any 
corpse,  and  under  penalty  of  a  similar  fine  of 
fifty  dollars  against  any  priest  who  may  cele- 
brate any  funeral  at  any  of  the  aforesaid 
churches;  and  that  all  the  corpses  shall  be 
brought  to  the  obituary  chapel,  situated  in 
Rampart  Street,  wherein  all  funeral  rites  shall 
be  performed  as  heretofore. 

(Signed)         "  Paul  Bertus,  Recorder. 

"  Approved,  November  8d. 
(Signed)         "  D.  Prieur,  Mayor." 

And  a  few  days  afterwards,  the  following: 

"  Sitting  of  November  7th,  1842.  Resolved, 
that  the  resolution  passed  on  the  81st  October 
last,  concerning  the  exposition  of  corpses  in  the 
Catholic  churches,  be  so  amended  as  to  annul 
in  said  resolution  the  fine  imposed  against  all 
persons  who  should  transport  and  expose,  or 
cause  to  be  transported  or  exposed,  any  corpses 
in  said  churches. 

"  Be  it  further  Resolved,  That  the  said  fine 
shall  be  imposed  on  any  priest  who  shall  officiate 
at  any  funerals  made  in  any  other  church  than 
the  obituary  chapel. 

(Signed)         ' '  Paul  Bertus,  Recorder. 

"  Approved,  November,  9th. 
(Signed)         "  D.  Procur,  Mayor." 

On  the  11th  of  November,  1842,  the  munici- 
pality issued  the  following  warrant  against  Per- 
moli,  a  Catholic  priest. 
"  Munich- amity  No.  1 


Bernard  Permoli. 

"Plaintiff  demands  of  defendant  fifty  dol- 
lars fine,  for  having,  on  the  9th  November, 
1842,  officiated  on  the  body  of  Mr.  Louis  Le 
Roy,  in  the  church  St.  Augustin,  in  contraven- 
tion of  an  ordinance  passed  on  the  81st  of  Octo- 
ber last." 

To  which  the  following  answer  was  filed : 

"The  answer  of  the  Reverend  B.  Permoli, 
residing  at  iSew  Orleans,  to  the  complaint  of 
Municipality  No.  1. 

"  This  respondent,  for  answer,  says:  true  it 
is  that  the  corpse  of  Mr.  Louis  Le  Roy,  deceased, 
was  brought  (inclosed  in  a  coffin)  in  the  Roman 
Catholic  church  of  St.  Augustin,  and  there  ex- 
posed; and  that  when  there  thus  exposed,  this 
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respondent. as  stated  in  the  complaint, officiated 
on  it,  by  blessing  it,  by  reciting  on  it  all  the 
other  funeral  prayers  and  solemnity,  all  the 
59 1*1  usual  funeral  ceremonies  #prescribed  by 
the  Rites  of  the  Roman  Catholic  religion,  of 
which  this  respondent  is  a  priest.  That  in  this 
act  he  was  assisted  by  two  other  priests,  and 
by  the  chanters  or  singers  of  the  said  church. 

"This  respondent  avers,  that  in  so  doing 
he  was  warranted  by  the  Constitution  and  laws 
of  the  United  States,  which  prevent  the  enact- 
ment of  any  law  prohibiting  the  free  exercise 
of  any  religion.  He  contends  that  the  ordi- 
nance on  which  the  complainants  rely  is  null 
and  void,  being  contrary  to  the  provisions  of 
the  act  of  incorporation  of  the  city  of  New 
Orleans,  and  to  those  of  the  Constitution  and 
laws  of  the  United  States,  as  above  recited. 

"This  respondent  therefore  prays  to  be  hence 
dismissed  with  costs. 

(Signed)  "D.  Seohsrs,  of  counsel." 

The  judge  before  whom  the  case  was  tried, 
decided  that  the  ordinance  was  illegal,  and  not 
supported  by  any  of  the  acts  of  the  Legislature 
incorporating  the  city  of  New  Orleans.  But 
the  case  being  carried  up  by  appeal  to  the  City 
Court,  the  decision  was  reversed,  and  judgment 
entered  in  favor  of  Municipality  No.  1  against 
Permoli,  for  fifty  dollars  and  costs. 

The  judge  of  the  City  Court,  before  decid- 
ing the  case,  made  the  following  remarks,  which 
it  may  not  be  inappropriate  to  transcribe. 

"Before  entering  into  a  statement  of  the 
case,  as  it  appeared  on  trial  before  this  court, 
I  consider  it  necessary  to  give  a  mere  outline 
of  the  circumstances  which  induced  the  Coun- 
cil of  the  First  Municipality  to  pass  the  ordi- 
nances of  the  31st  of  October  and  7th  of  No- 
vember, 1843. 

"  By  an  ordinance  of  the  corporation  of  the 
city  of  New  Orleans,  approved  26th  September, 
1827,  and  entitled  'An  ordinance  supplement- 
ary to  an  ordinance  concerning  public  health.' 
it  was  'Resolved,  that  from  and  after  the  first 
of  November  next,  1827,  it  shall  not  be  lawful 
to  convey  and  expose  into  the  parochial  church 
of  St.  Louis  any  dead  person,  under  penalty  of 
a  fine  of  fifty  dollars,  to  be  recovered  for  the 
use  of  the  corporation,  against  any  person  who 
should  have  conveyed  or  exposed  any  dead 
person  into  the  aforesaid  church;  and  also 
under  penalty  of  a  similar  fine  of  fifty  dollars, 
against  all  priests  who  should  minister  to  the 


cil  thereupon  passed  the  ordinances,  for  the 
violation  of  which  the  defendant  is  sued. 

"The  case  was  presented  here  on  the  same 
pleadings  as  in  the  court  below,  but  the  plaint- 
iff's counsel  introduced  evidence  to  prove  sev- 
eral facta;  this  evidence  was  in  substance  is 
follows: 

"The  Right  Reverend  A.  Blanc,  Bishop  of 
New  Orleans,  testified  that  the  dogmas  of  the 
Roman  Catholic  religion  did  not  require  that 
the  dead  should  be  brought  to  a  church,  in 
order  that  the  funeral  ceremonies  should  be 
performed  over  them;  that  this  was  a  matter  of 
discipline  only;  that  the  witness,  as  bishop  of 
this  diocese,  had  authorized  the  clergy  to  leave 
the  cathedral,  and  not  to  officiate  at  funeral 
rites  at  the  obituary  chapel,  and  that  these 
ceremonies  might  be  celebrated  at  the  bouse 
where  the  dead  person  expired,  or  at  any  other 
place  designated  by  the  bishop. 

"The  Reverend  C.  Maenhant.  curate  of  the 
parish  of  St.  Louis,  testified,  that  he  was  the 
curate  of  said  pariah,  and  in  that  capacity  be 
had  given  orders  for  no  funeral  service  to  be 
said  at  the  obituary  chapel;  that,  from  the  sit- 
uation of  the  clergy  with  regard  to  the  wardens, 
these  funeral  services  could  not.  with  propriety, 
be  performed  at  said  chapel;  that  he  had  been 
several  times  applied  to,  by  persons  who  wished 
these  ceremonies  celebrated  over  the  dead  bodies 
of  their  friends  or  relatives  at  the  obituary 
chapel,  but  he  had  replied  that,  under  present 
circumstances,  these  ceremonies  would  not  be 
performed  at  that  place,  but  at  the  chapel  of 
St.  Augustin,  or  in  the  house  were  the  deceased 
person  was  lying,  at  the  choice  of  the  relatives. 

"Cross-examined.  This  witness  testified,  that 
the  St.  Augustin  chapel  was,  in  his  opinion,  as 
conveniently  situated  for  these  purposes  as  the 
obituary  chapel;  that,  in  the  funeral  office, 
there  is  nothing  calculated  to  disturb  the  public 
peace,  nothing  contrary  to  morals,  and  that  the 
greatest  decency  is  always  observed  in  these 
mortuary  rites. 

"  The  Reverend  Jacques  Leane  testified,  that 
he  is  the  priest  employed  as  chaplain  at  the 
obituary  chapel;  that  he  is  entitled  to  no  remu- 
neration, besides  what  he  receives  from  the 
church-wardens,  for  attending  at  the  chapel,  to 
bless  the  bodies  of  the  dead  which  are  brought 
there;  that  he  does  not  celebrate  funeral  obse- 
quies with  that  pomp  which  is  given  to  them 
in  special  cases,  but  he  continues,  with  tbe 
permission  of  the  bishop,  to  read  the  office  of 
celebration  bf  any  funeral  in  said  church;  and  1  the  dead,  whenever  required,  at  tbe  obituary 


that  from  the  first  of  November  of  the  present 
year  (1827),  all  dead  persons  shall  be  conveyed 
into  the  obituary  chapel  in  Rampart  Street, 
where  the  funeral  rites  may  be  performed  in 
the  usual  manner.' 

"  This  ordinance  continued  in  force  during 
a  period  of  fifteen  years,  without  any  opposi- 
tion on  the  part  of  the  Catholic  clergy  or  pop- 
ulation; but  in  the  year  1842,  the  late  lamented 
and  venerable  revered  Abbis  Moni,  curate  of 
the  parish  of  St.  Louis,  having  departed  this 
life,  some  misunderstanding  took  place  between 
his  successor  and  the  church-wardens.  The 
new  curate  and  assistant  clergy  abandoned  the 
cathedral,  and  commenced  to  celebrate  funeral 
ceremonies  in  other  churches  than  the  obituary 
592*J  chapel,  this  chapel  being  *under  the 
administration  of  the  said  wardens.  The  coun- 
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chapel,  as  he  did  previous  to  tbe  departure  of 
the  clergy  from  the  cathedral;  that  he  is  not 
permitted  to  leave  the  chapel  to  accompany 
funerals  to  the  cemetery. 

"Cross-examined.  He  said,  there  is  nothing 
immoral  or  contrary  to  the  public  tranquility 
in  the  prayers  which  are  said  at  funerals. 

"Messrs.  Jo?6  Fernandez,  Bernard  Turpin, 
Anthony  Fernandez,  and  Joseph  Genois, proved 
that,  for  fifteen  years  passed,  the  funeral  service 
"has  been  performed  at  tbe  obituary  |*093 
chapel,  only  that  this  chapel  is  the  best  stunted 
for  this  purpose,  and  that  nothing  disorderly 
ever  occurred  there. 

"Mr.  A.  Fernandez,  cross-examined,  added 

that  he  had  never  known  of  tbe  occurrence  of 

any  disturbance  of  the  public  peace,  during  the 

ceremonies  at  the  St.  Augustin  chapel,  bat  be) 
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had  heard  a  great  deal  of  complaint  about  it ; 
and  that,  being  a  native  of  New  Orleans,  and 
having  almost  constantly  resided  here,  he  has 
never  seen  or  heard  of  the  performance  of  fu- 
neral rites  at  any  of  the  Protestant  churches. 

"The  Honorable  Paul  Bertus,  recorder  of 
Municipality  No.  1,  proved,  that  having  the 
misfortune  to  lose  his  sister-in-law,  he  desired 
that  the  funeral  solemnities  should  have  been 
celebrated  at  the  obituary  chapel;  but  that  the 
clergy  had  left  him  no  choice  but  between  the 
St.  Augustin  chapel  and  the  mortuary  house, 
and  that  he  determined  upon  the  latter  place. 

"The  following  resolutions,  passed  by  the 
church-wardens  of  the  parish  of  St.  Louis,  were 
next  introduced: 

'"Sitting  of  Friday,  11th  November,  1842. 
Resolved,  That  the  obituary  chapel  shall  be 
open  for  the  reception  of  the  remains  of  all 
deceased  Catholics.  Resolved,  That  all  persons 
who  desire  to  have  dead  bodies  exposed  in  fu- 
neral state,  at  the  said  chapel,  are  requested  to 
give  notice  to  the  secretary  of  the  wardens,  in 
order  that  he  may  cause  the  necessary  prepara- 
tions to  be  made. 

"  'Resolved,  That  the  public  be  informed 
that  the  Reverend  Abbfe  Lesne  shall  continue 
to  bless  all  bodies  of  persons  brought  to  the 
obituary  chapel,  and  that  he  will  continue  to 
•ay  the  usual  funeral  prayers  at  said  chapel.' 

"A  correspondence  between  the  mayor  and 
the  curate  was  also  introduced,  by  consent  of 
parties;  but  the  court,  considering  this  evidence 
as  having  no  legal  effect  upon  the  case,  contents 
itself  merely  with  the  mention  of  its  introduc- 
tion. 

"  Henry  8t.  Paul,  Esq.  (one  of  the  defend- 
ant's counsel),  testified  that  at  Lexington,  Ken- 
tucky, he  saw  the  body  of  a  deceased  person 
taken  into  the  Methodist  Episcopal  church, 
where  a  funeral  oration  was  pronounced  for 
the  occasion  by  the  Reverend  Mnfflt,  a  minister 
of  that  persuasion,  and  that  said  oration  was 
followed  by  prayers. 

"  Finally,  the  testimony  of  Mr.  P.  E.  Crozat 
proved  that  one  of  his  friends  having  departed 
this  life,  and  having  been  warned  by  Mr.  Ru- 
fino  Fernandez  of  the  existence  of  the  ordi- 
nance, he  had  nevertheless  insisted  that  the 
body  should  be  taken  to  the  St.  Augustin  chapel 
for  the  funeral  rites,  holding  himself  responsible 
for  the  fine  imposed,  for  his  opinion  was  on 
the  side  of  the  clergy." 

The  judge  of  the  City  Court  then  gave  his 
opinion  at  large  and  decided,  as  has  already 
been  stated,  in  favor  of  Municipality  No.  1, 
from  which  decision  a  writ  of  error  brought 
the  case  up  to  this  court. 
594*]  •Xemn.  William  0.  Bead  and  (Joxe 
for  the  plaintiff  in  error. 

Mr.  Barton  for  the  defendant  in  error. 

Mr.  Bend'*  argument  was  as  follows: 

Three  questions  arise  on  this  record : 

1.  Is  the  cause  before  the  court  in  accordance 
with  the  requirements  of  the  Act  of  September 
84th,  1789.  sec.  25? 

2.  Have  the  court  jurisdiction  over  cases  of 
infringement  of  the  religious  liberty,  of  citizens 
of  Louisiana  by  the  municipal  authorities  of 
that  State? 

8.  Do  the  ordinances  of  November  8d  and 
November  9th.  recited  in  the  record,  infringe 
the  religious  liberty  of  citizens  of  Louisiana? 
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1.  The  first  question  is  settled  affirmatively  by 
a  bare  inspection  of  the  record.  It  falls  with- 
in the  very  terms  of  the  act. 

2.  For  an  answer  to  the  second  question,  we 
must  go  back,  in  the  first  place,  to  the  "ordi- 
nance for  the  government  of  the  territory  of 
the  United  States  northwest  of  the  river  Ohio." 
passed  by  Congress  on  the  18th  of  July,  A.  D. 
1787;  part  of  preamble  and  article  1st:  "  And 
for  extending  the  fundamental  principles  of 
civil  and  religious  liberty,  which  form  the  basis 
whereon  these  republics,  their  laws,  and  con- 
stitutions are  erected;  to  fix  and  establish  those 
principles  as  the  basis  of  all  laws,  constitutions, 
and  governments,  which  forever  hereafter  shall 
be  formed  in  the  said  territory It  is  here- 
by ordained  and  declared That  the  follow- 
ing articles  shall  be  considered  as  articles  of  com- 
pact between  the  original  States  and  the  people 
and  States  in  the  said  territory,  and  forever  re- 
main unalterable  unless  by  common  consent,  to 
wit: 

"  Art.  1st.  No  person  demeaning  himself  in 
a  peaceable  and  orderly  manner  shall  ever  be 
molested  on  account  of  his  mode  of  worship  or 
religious  sentiments  in  the  said  territory." 

This  ordinance,  so  comprehensive,  so  far- 
reaching,  so  simple,  and  sublime,  established  a 
new  era  for  the  millions  who  were  destined  to 
swarm  within  the  sphere  of  its  benevolent  op- 
eration. For  them,  we  may  say  in  the  words 
of  the  Roman  poet,  "magnus  ah  integro  socio- 
rum  natcilur  ordo!"  Till  then,  the  right  of  the 
civil  power  to  control  the  religion  of  the  State 
had  always  been  practically  asserted  and  recog- 
nized; if  not  by  moralists*  and  theologians,  at 
least  by  statesmen  and  jurists.  Such  has  been 
the  theory  and  practice  of  European  govern- 
ments, from  the  times  when  the  emperors 
lighted  the  streets  of  Rome  with  blazing  Chris- 
tians, to  the  last  liturgy  forced  on  his  Protest- 
ant subjects  by  the  despot  of  Prussia.  Even 
these  American  States,  planted  as  they  were  by 
refugees  from  religious  persecution,  presented 
for  generations  anything  but  a  land  of  religious 
liberty.  The  government  of  the  Puritans  was 
the  very  opposite  of  tolerant;  and  if  they 
spilled  not  the  lives  of  their  dissentient  breth- 
ren as  freely  as  others  had  done,  it  was  because 
they  fled  from  before  their  face  into  the  wilder- 
ness. The  government  of  Virginia  *was  [*595 
equally  exclusive ;  and  the  land  of  the  Calverts 
was  peopled  by  exiles  from  both.  Even  old 
Maryland,  the  primal  seat  of  Christian  free- 
dom, has  enfranchised  the  Israelite  within  our 
own  brief  memories.  It  was  but  yesterday  that 
the  Catholic  was  made  eligible  to  office  in 
North  Carolina;  and  his  continued  exclusion 
from  it  disgraces  New  Hampshire  to-day.  But 
the  ordinance  of  1787  drew  a  broad  line  of 
distinction  between  the  thirteen  original 
States,  which,  in  conquering  their  independ- 
ence, acceded  to  all  the  known  attributes  of 
sovereignity,  and  the  new  ones  to  be  carved 
out  of  the  immense  regions  northwest  of  the 
Ohio;  which  come  into  the  national  communi- 
ty shorn  of  this  flower,  or  rather  thorn,  of  pre- 
rogative. It  has  left  not  the  trace  of  a  founda- 
tion, within  their  vast  extent,  whereon  bigotry 
can  erect  her  citadels.  The  United  States  have 
guarantied,  to  their  inhabitants,  religious  lib- 
erty as  absolutely  as  they  have  republican  gov- 
ernment to  us  all. 
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This  ordinance  gave  the  key-note  to  our  ter- 
ritorial legislation;  and  every  subsequent  pass- 
age has,  on  this  paramount  interest  of  human- 
ity, harmonized  therewith.  By  the  Act  of 
April  7th,  1798  (chap.  45,  sec.  6),  the  inhabitants 
of  the  Missississippi  territory  were  admitted  to 
' '  all  the  rights  of  the  people  of  the  northwest 
territory,  as  guarantied  by  the  ordinance;"  and 
by  the  Act  of  March  3d,  1805  (chap.  437,  sec.  1), 
the  inhabitants  of  the  territory  of  Orleans  (now 
Louisiana)  became  entitled  to  "all  the  rights, 
privileges,  and  advantages  secured  by  said 
ordinance,  and  enjoyed  by  the  people  of  the 
Mississippi  territory. 

But  we  do  not  rely  on  the  ordinance  of 
1787  and  the  aforesaid  extending  acts  alone. 
The  Act  of  February  20th,  1811  (chap.  298),  by 
which  the  people  of  the  territory  of  Orleans 
were  empowered  to  form  a  constitution  and 
State  government,  provided  expressly,  in  the  8d 
section,  that  the  constitution  to  be  formed 
'•  should  contain  the  fundamental  principles  of 
Civil  and  religious  liberty;"  and  the  Act  of 
April  8th,  1812  (chap.  383,  sec.  1),  by  which 
the  State  of  Louisiana  was  admitted  into  the 
Union,  provided  ■'  that  all  the  conditions  and 
terms  contained  in  the  said  third  section  should 
be  considered,  deemed,  and  taken  as  funda- 
mental conditions  and  terms,  upon  which  the 
said  State  is  incorporated  into  the  Union. 

The  argument,  then,  is  strictly  consecutive; 
that,  both  under  the  ordinance  of  1787,  and 
the  acts  for  admitting  Louisiana  into  the  Un- 
ion, there  is  a  solid  compact  between  the  peo- 
ple of  that  State  and  the  United  States  (which 
this  high  conservative  tribunal  will  protect 
from  violation  by  State  authority),  that  they 
shall  not  be  molested  on  account  of  their  reli- 
gious belief,  or  mode  of  worship;  but  that  they 
shall  forever  enjoy  religious  liberty  in  the 
fullest  and  most  comprehensive  acceptation  of 
the  term. 

To  obviate  the  force  of  this  conclusion,  the 
judge  "a  quo"  (Preaux)  has,  in  bis  opinion, 
which  is  part  of  the  record  (16  Peters,  285), 
been  compelled  to  advance  doctrines  of  the 
wildest  nullification,  subversive  of  the  very 
596*]  first  principles  of  political  morality.  *He 
argues  (pages  19  and  20  of  the  record)  "that 
the  ordinance  of  1787  was  superseded  by  the 

constitution  of  the  State  of  Louisiana; 

that  constitution  became  the  Supreme  law  of 
the  State,  and  all  acts  of  Congress  regulating 
the  government  of  the  territories  of  the  United 
States  ceased  to  exist  within  the  limits  of  Loui- 
siana— a  sovereign  State; the  erection  of 

Louisiana  into  an  independent  Slate,  under  a 
constitution  adopted  by  her  own  citizens,  and 
sanctioned  by  Congress,  must  necessarily  set 
aside  the  charter  established  for  its  territorial 
government  by  Congress.  To  accede  to  a  con- 
trary doctrine,  would  be  to  admit  that  the  pow- 
er of  Congress  might  be  perpetuated,  notwith- 
standing this  solemn  act,  contrary  to  the  rights 
of  the  States  as  defined  and  reserved  by  the  fed- 
eral compact,"  and  this  notwithstanding  the 
most  carefully  expressed  and  guarded  stipula- 
tions between  the  federal  empire  and  its  newly 
admitted  member!  To  what  a  solemn  farce 
does  this  argument  reduce  the  earnest  debates, 
the  stern  remonstrances,  the  enthusiastic  ap- 
peals, which  shake  our  legislative  halls,  and 
agitate  this  vast  Union  from  one  extremity  to 
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the  other!  What  avail  our  anxious  compro- 
mises, our  relucts  at  concessions,  our  cautious 
provisos,  if,  the  instant  a  new  partner  is  ad- 
mitted to  the  national  firm,  she  is  at  liberty  to 
cast  her  most  solemn  obligations  behind  her? 
To  what  a  ridiculous  condition  is  one  at  least 
of  the  high  contracting  parties  degraded  hy 
these  fancies!  Is  she  sovereign t  Oh,  no!  not 
"  sovereign"  till  she  becomes  "a  State!"  Isshe 
subject?  How  can  subject  stipulate  with  sov- 
ereign? She  is  then  a  nondescript,  tertiumavii 
— a  sort  of  political  redemptioner;  with  just 
enough  of  the  slave  to  submit  to  humilating 
conditions,  and  just  enough  of  the  freeman  lo 
count  the  days  the  indentures  have  yet  to  ran, 
and  rejoice  in  anticipated  repudiation  of  the 
most  formal  and  explicit  engagements. 

Such,  however,  is  not  the  doctrine  of  this 
court.  In  Menard  v.  Aspaeia  (5  Peters,  515), 
Judge  McLean,  delivering  the  opinion  of  this 
court,  distinctly  intimated  that  the  ordinance 
of  1787  might  be  insisted  on,  as  yet  in  forte, 
within  the  sovereign  State  of  Missouri.  His 
words  are  too  clear  for  misconception :  "  If  the 
decision  of  the  Supreme  Court  of  Missouri  had 
been  against  Aspasia,  it  might  have  been  con- 
tended that  the  revising  power  of  this  court, 
under  the  25th  section  of  the  Jifdiciary  Act. 
could  be  exercised;"  and  although  the  sun* 
learned  judge,  in  Spooner  v.  McConneU  et  at.  (1 
McLean  s  C.  C.  R,  341),  subsequently  admitted 
that  such  provisions  of  the  ordinance  as  were  in- 
tended to  produce  a  moral  or  political  effect 
(among  which  he  classes  those  which  secure  the 
rights  of  conscience),  were  annulled  in  Ohio.bv 
the  adoption  of  the  federal  and  State  constitu- 
tions, as  implying  the  "  common  consent"  re- 
quired for  their  Abrogation;  his  language  must 
necessarily  be  understood  as  harmonizing  with 
that  of  this  court  in  Menard  v.  Atpaaa,  sod  in- 
applicable to  the  case  of  Louisiana;  unless  it 
can  be  shown  either  that  the  federal  constitution 
abolished  those  provisions  explicitly,  which 
•it  did  not;  or  vested  the  States  with  [*597 
powers  repugnant  thereto,  which  it  did  not:  or 
superseded  them  by  higher  federal  guaranties, 
which  it  did  not;  or  that  the  constitution  of 
Louisiana  proceeded  on  either  of  those  grounds, 
which  it  certainly  did  not,  in  terms;  and,  if  at 
all,  only  by  inference  from  the  condition)  im- 
posed by  the  act  for  admitting  that  State  to  the 
Union;  which  supposition  leaves  the  case  as 
strong  as  under  the  ordinance. 

Equally  unfortunate  is  the  gloss  by  which 
the  judge  below  has  endeavored  (pages  14  and 
15  of  the  record)  to  evade  the  constitutional 
guaranties  of  Louisiana,  on  the  subject  of 
religious  liberty.  The  Supreme  Court  of  hi* 
own  State,  in  the  recent  case  of  The  Waritu 
of  the  Church  of  St.  .Louie,  Kete  Orleaat,  v. 
Blanc,  Bishop,  Jbe.  (which  is  reported,  as  it 
would  seem,  by  authority,  in  the  New  Orleans 
Weekly  Bulletin,  of  July  6th,  1844).  holds  this 
most  emphatic  language  in  reference  to  toe 
constitution  of  Louisiana:  "  If  the  State  con- 
stitution, framed  a  few  years  afterwards,  con- 
tained no  such  restriction  upon  the  legislati"' 
power,  it  was  because  it  was  thought  unneces- 
sary. It  had  already  been  settled,  by  solemn 
and  inviolable  compact,  that  religious  freedon. 
in  its  broadest  sense,  should  form  the  easenusl 
basis  of  all  laws,  constitutions  and  governments, 
which  should  forever  after  be  formed  In  the 
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territory;  and  that  compact  was  declared  to  be 

unalterable  unless  by  common  consent." 

"  In  the  opinion  of  tbe  court,  no  man  can  be 
molested,  so  long  as  be  demeans  himself  in  a 
peaceable  and  orderly  manner,  on  account  of 
Lis  mode  of  worship,  his  religious  opinions  and 
profession,  and  the  religious  functions  he  may 
-choose  to  perform,  according  to  the  rites,  doc- 
trine and  disciplineof  the  church  or  sect  to  which 
be  may  belong.  And  this  absolute  immunity  ex- 
tends to  all  religions,  and  to  every  sect."  So 
that,  had  the  judiciary  system  of  Louisiana 
permitted  an  appeal  from  the  City  Court  of 
New  Orleans  to  the  supreme  law  tribunal  of 
the  plaintiff's  own  State,  this  court  would  not 
probably  have  been  troubled  with  this  argu- 
ment. 

Sd.  To  read  the  ordinances  under  which  the 
plaintiff  in  error  has  been  fined,  is  to  dispose 
of  the  third  question  presented  by  this  cause. 
Their  bearing  upon  only  one  denomination  of 
worshippers  establishes  their  tyrannical  charac- 
ter. Equality  before  the  law  is  of  the  very 
-essence  of  liberty,  whether  civil  or  religious. 
The  performance  of  funeral  obsequies,  in 
buildings  consecrated  to  public  adoration  of 
toe  Deity,  is  not  confined  to  Catholics,  but  is 
practiced  by  many  other  religious  societies. 

Again;  the  ordinances,  as  they  now  stand, 
-contain  but  a  single  penal  prohibition.    They 
punish  the  performance  of  a  religious  function 
by  individuals  acting  in  their  religious  capacity 
or  character,  "  according  to  the  rites,  doctrine, 
and  discipline  of  the  church  to  which  they  be- 
long."   They  legislate  for  the  priest  as  priest, 
ana  only  as  priest;  not  as  a  person  transporting 
and  exposing,  or  causing  to  be  transported  or 
exposed,  any  corpse, in  the  interdicted  churches; 
598*1  *but  as  the  ordained  celebrant  of  the 
office  for  the  dead.     What  is  this  function  he 
is  forbidden  to   exercise?     His  church — the 
holy  Catholic  church— teaches  that  the  mercy  of 
God,  while  it  mitigates,  does  not  merge  his  jus- 
tice; that,  though  many,  through  the  atoning 
blood  of  the  Saviour,  escape  eternal  woe,  they 
do  not  all  pass  directly  from  this  probationary 
state  to  celestial  bliss.    Souls  may  depart  this 
life  unpolluted  with  mortal  sin,  which  would 
-consign   them  to  everlasting  misery,  and  yet 
bearing  some  stains  of  earth,  which  may  not 
be  admitted  to  His  presence, before  whose  awful 
parity  archangels  veil  their  faces;  and  such,  ac- 
-cordin^  to  the  fearful  parable,  are  cast  into  that 
prison  whence  there  is  no  egress  till  "  payment 
•of  the  uttermost  farthing; '  till  expiation  of 
"every  idle  word,"  of  which  we  are  to  "  give 
account."    This  expiatory  state  is  termed  by 
theologians  "  purgatory;"  and  the  Catholic  doc- 
trine is,  that  those  who  suffer  there  are  aided 
by  tbe  prayers,   almsdeeds,   and   other   good 
works  of  their  brethren  still  in  the  flesh,  and  the 
suffrages  of  the  blessed  spirits;  exhibiting  thus, 
blended  in  one  tender  "communion  of  saints," 
the  church  triumphant  in  heaven,  the  church 
militant  on  earth,  and  her  suffering  members 
in  the  middle  state.    Thus  Catholic   charity 
-ceases  not  with  the  last  sad  offices  rendered  to 
these  fainting  frames.    When  eves  that  beamed 
on  as  with  kindness  are  closed  forever,  when 
the  intellectual  light  that  blazed  about  and 
guided  us  is  darkened,  when  tbe  hearts  that 
loved  and  trusted  us  are  cold  and  still,  then  are 
we  stimulated  to  new  demonstrations  of  affec- 
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tion,  by  the  very  agony  of  our  bereavement. 
And  the  church,  whose  every  precept  is 
founded  on  tbe  deepest  philosophy  of  human 
nature,  knowing  that  the  efficacy  of  prayer  is 
proportioned  to  its  urgency  (as  her  divine  mas- 
ter *'  in  his  agony  prayfld  the  more  "),  directs 
that  they  shall  be  offered  under  every  circum- 
stance that  can  animate  hope,  strengthen  faith 
or  kindle  charity.  And,  therefore,  to  her  tem- 
ples, where  she  receives  tbe  little  child  at  "  the 
laver  of  regeneration,"  and  where  she  delights 
to  bless  the  nuptial  ring,  she  commands  that 
we  bring  the  bier:  that,  kneeling  besides  tbe 
dear  remains  of  friend  or  relative,  before  the 
awful  memorials  of  our  redemption,  surrounded 
by  the  relics  of  those  who  have  gone  before, 
and  whom  we  believe  to  be  confirmed  in  glory, 
in  the  very  presence  of  the  mercy  seat,  where, 
less  terrible  but  dearer  than  in  the  shekinak 
that  filled  the  tabernacle  of  the  early  dispen- 
sation, the  Almighty  shrouds  his  glory  beneath 
the  sacramental  veil,  we  may  pour  out  our 
souls  in  fervent  supplication,  that  those  we 
mourn  may  be  admitted  to  the  mansions  of 
eternal  rest,  and  have  their  longing  hopes 
crowned  with  everlasting  fruition.  And  tell 
us  not  this  is  a  fond  superstition.  It  is  an 
office  in  which  "  the  church  of  the  New  Testa- 
ment is  in  communion  with  the  church  of  the 
Old;"  with  the  Hebrew  of  three  thousand 
years  ago  and  the  Hebrew  of  to-day.  In  it 
the  Catholic  unites  with  the  Nestorian  and 
the  Copt,  and  the  separated  Greek,  and  every 
liturgist  before  the  'sixteenth  century;  r*599 
nay,  with  many  of  the  wise  and  good,  who, 
half  doubting  or  rejecting  it  as  of  revealed  au- 
thority .still  practice  it  at  the  instinctive  teaching 
of  their  own  hearts;  and  with  the  great  Dr.  John- 
son,bow  down  for  them  they  loved  in  prayer  that 
Qod  "  may  have  had  mercy."  But  were  it,  on 
the  contrary,  tbe  last  novelty  of  tbe  day ;  were 
it  confined  to  the  little  chapel  where  tbe  plaint- 
iff in  error  ministers  to  his  flock,  still  he  could 
lay  bis  hand  on  the  ordinance  of  1787,  and  ex- 
claim with  tbe  sage  of  Tusculum,  Si  erro,  liben- 
ter  erro  ;  nee  hunc  errorem  a  me  extorqveri  tolo. 

But  the  judge  a  quo  has  argued,  that  the 
praying  for  the  dead  in  churches,  with  the 
body  there  present,  is  merely  a  disciplinary  ob- 
servance, as  stated  in  the  evidence  of  Bishop 
Blanc,  and  may.  therefore,  be  regulated  or  con- 
trolled by  the  Legislature,  without  violating 
religious  liberty. 

Now,  if  there  be  aught  essentially  character- 
istic of  religious  liberty,  it  is  the  exemption  of 
ecclesiastical  discipline  (defined  by  the  learned 
Hooker  "  church  order")  from  secular  control; 
and  this,  because  the  external  forms  and  prac- 
tices of  religion  are  all  that  temporal  power  can 
directly  invade.  Faith,  doctrine,  are  bevond 
its  reach;  objects  of  the  understanding  and  the 
heart.  Discipline  is  the  sensible  law  which 
regulates  the  manifestation  of  our  lielief  or 
opinion,  in  our  public  and  social  devotional  in- 
tercourse with  our  Creator.  Faith  is  the  soul 
of  religion;  discipline  the  visible  beauty  in 
which  she  commends  herself  to  our  veneration 
and  love.  And  it  may  be  safely  asserted  that 
there  never  was  an  arbitrary  change  introduced 
by  governments  into  the  religious  opinions  of 
a  community  which  was  not  masked  by  apre- 
tended  reform  of  exterior  observances.  What 
distinguishes  the  most  numerous  sect  of  Chris- 
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tians  in  our  country,  from  the  many  who  agree 
with  them  on  doctrinal  points  but  their  method; 
the  practical  methods  established  by  the  found- 
ers of  their  peculiar  system  of  church  polity? 
In  fact,  they  have  taken  their  name  from  it. 
Yet  what  is  "  method  "  but  another  word  for 
"discipline"?  And  would  a  member  of  that 
society  consider  himself  in  the  enjoyment  of 
religious  liberty  if  told  "  believe  what  you 
please  of  the  divinity,  the  incarnation,  the 
atonement,  the  influences  of  the  Holy  Spirit, 
baptism;  but  hold  no  class-meeting — hold  no 
camp-meeting.  These,  though  perhaps  edify- 
ing and  consolatory  to  you,  are  only  matters 
of  discipline,  and  amenable,  therefore,  to  the 
municipal  police?" 

Bui  the  judge  below  contends  that  the  Catho- 
lic office  for  the  dead  is  not  prohibited ;  inas- 
much as  it  is  permitted  in  the  "obituary  chapel." 
That  is  to  say,  religion  is  free,  though  its  ob- 
servances may  be  limited  to  a  building  in  the 
possession  of  notorious  schismatics,  who  might 
tax  them  to  virtual  prohibition,  or  apply  the 
proceeds,  at  their  own  discretion,  to  the  sub- 
version of  religion  itself.  The  point  is  stated 
arguendo,  but  borrowed  from  the  facts  which 
cave  rise  to  this  appeal  to  the  court. 
oOO*J  *But  it  was  further  insisted  below, 
that  as  a  measure  of  quarantine  precaution,  the 
exposition  of  corpses  may  be  prohibited.  Not 
if  such  prohibitory  legislation  infringes  rights 
more  precious  than  mere  animal  health,  which 
are  guarantied  by  the  Constitution  or  supreme 
law  of  Ihc  land.  Judge  Marshall's  language 
on  this  point  is  clear.  In  WUton  et  al.  v.  The 
Black  Bird  Greek  Marsh  Co.  (2  Peters,  351),  he 
says:  "  The  value  of  the  property  on  the  banks 
(of  this  creek)  must  be  enhanced  by  excluding 
the  water  from  the  marsh,  and  the  health  of 
the  inhabitants  probably  improved.  Measures 
calculated  to  promote  these  objects,  provided 
they  do  not  come  into  collision  with  the  powers 
of  the  general  government,  are  undoubtedly 
within  those  which  are  reserved  to  the  States. 
And  if  it  be  true,  as  inferred  from  this  lan- 
guage, that  a  sovereign  State,  in  her  high  legisla- 
tive capacity,  cannot,  for  the  preservation  of  the 
health  of  her  citizens,  encroach  on  the  consti- 
tutional guaranties  for  unrestricted  commerce 
between  man  and  man,  can  we  suppose  she 
could  delegate  the  more  dangerous  power  of 
interfering  with  the  intercourse  of  man  with 
God,  specially  guarded  as  it  has  been  by  the 
organic  law  of  Louisiana,  toapetly  coporation? 
This  case,  however,  passes  clear  of  that  sug- 
gestion. The  judge  below  endeavored  to  im- 
plicate the  priest,  as  the  ultimate  cause  of  ex- 
posing the  sad  relics  of  mortality  which  "  lie 
festering  in  the  shroud;"  but  the  words  of  the 
ordinances,  which,  being  penal,  must  be  con- 
strued strictly,  have  expressly  waived  the  pen- 
alty against  all  concerned  in  exposing,  or  caus- 
ing them  to  be  exposed,  and  directed  their  ven- 
geance exclusively  against  the  priestly  function. 

Mr.  Barton's  argument  was  this: 

The  First  Municipality  of  New  Orleans  em- 
braces the  whole  of  what  is  called  "  the  city 
proper,"  or  "square  of  (be  city,"  and  is  bounded 
by  a  wide  front  levee,  and  the  three  streets  of 
Esplanade,  Rampart,  and  Canal  (which  are  as 
wide  as  Pennsylvania  Avenue),  and  covering 
also  the  whole  suburbs,  and  low  grounds 
in  the  rear  of  Rampart,  extending  to  Lake  Pon- 
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chart  rain.  The  obituary  chapel,  referred  to  in 
the  record,  is  situate  upon  Rampart, but  on  the 
rearward  side,  and  is  thus  separated  from  the 
city  proper  by  an  area  of  the  width  of  three  of 
its  principal  streets.  The  parochial  church  of 
St.  Louis  is  the  principal  Catholic  cathedral  in 
the  city,  and,  like  the  church  of  St  Augnatio, 
is  situate  within  the  square  of  the  city,  where 
all  the  streets  are  very  warrow. 

New  Orleans  is  visited  annually  with  the 
yellow  fever,  in  either  the  sporadic  or  epidemic 
form,  and  strong  sanitary  measures  are  deemed 
indispensable  there  to  check  the  range  and 
prevalence  of  the  pestilence  whence  it  comes. 

The  great  body  of  the  Catholic  citizens  of 
New  Orleans  (other  than  those  of  Irish  descent) 
reside  in  the  First  Municipality.  The  Americao 
Protestant  population  reside  chiefly  in  the  Sec- 
ond Municipality;  they  *have  but  one  [*601 
church  in  the  First  Municipality,  and  that 
fronts  the  second,  on  Canal  Street. 

The  usages  of  the  Catholics  there  are  to  per- 
form the  mortuary  services  with  the  corpse 
exposed  in  open  church,  and  before  the  congre- 
gation. Protestant  churches  there  are  never 
used  for  such  purposes,  but  services  for  the 
dead  are  performed  at  the  cemeteries  where  the 
bodies  are  deposited. 

The  statement  of  facts  contained  in  the  opin- 
ion of  the  judge  of  the  City  Court  having  been 
used  in  the  opening  argument  at  this  forum, 
gives  warrant  for  the  statement  now  made, 
which  it  is  thought  may  l>e  useful  besides  as  a 
clue  to  the  quo  animo  of  the  council  of  the- 
First  Municipality  in  enacting  the  ordinance 
complained  of.  If  that  measure  had  its  origin 
in  the  mere  purpose  of  infringing  upon,  and 
discriminating,  to  the  prejudice  of  the  religions 
rights  of  one  denomination  of  Christians,  it  is 
not  to  be  defended;  but  if  designed  merely  as* 
regulation  of  sanitary  police,  .for  the  preserva- 
tion of  the  public  health,  then  the  law  of  ne- 
cessity pleads  in  its  behalf;  and  all  obituary 
rites  and  ceremonials  which  tend  to  frustrate 
its  object,  or  Impair  its  efficacy,  must  yield  to 
the  supremacy  of  the  common  good. 

The  learned  counsel  also  cited  and  quoted, 
from  the  New  Orleans  Bulletin,  an  opinion  of 
the  Supreme  Court  of  Louisiana,  in  the  esse  of 
The  Warden*  of  Uie  Church  of  tit.  Louie  v.  Tht 
Right  Ben.  Bishop  Blanc,  instituted  for  the  legal 
adjustment  of  certain  differences  between  tbcra 
in  relation  to  church  affairs,  and  which  that 
court's  judgment  happily  put  an  end  to.  It 
may  be  proper  to  remark,  however,  that  tliis- 
controversy  was  between  Catholics;  the  one 
administering  the  temporalities  of  the  church, 
and  maintaining  the  rights  of  the  corporation 
—the  other  administering  the  ecclesiastical 
functions,  and  maintaining  the  rights  of  the 
clergy.  None  but  those  professing  the  Raman 
Catholic  religion  can  vote  for  church-wardens, 
as  that  opinion  makes  known ;  and  none,  there- 
fore, are  chosen  such,  who  are  not  of  that  re- 
ligious persuasion.  Nothing  could  have  been 
further  from  the  designs  of  either  party  to  that 
controversy,  than  to  have  trenched  upon  or 
abridged  the  civil  or  religious  privileges  of 
Catholicism  itself,  and  still  less  to  have  fa 
vored,  to  its  prejudice,  any  other  denomina- 
tion of  Christians. 

The  controversy  referred  to  having  arisen, too. 
in  the  same  year  (1842)  in  which  the  ordinance 
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wis  passed  under  which  the  fine  was  imposed 
oo  the  plaintiff  in  error,  leaves  the  inference 
fair  that  there  was  a  necessary  connection  be- 
tween them.  But  this  is  not  so;  and  the  cir- 
cumstances strongly  repel  all  inferences  that 
the  First  Municipality  council  could  hare  de- 
tuned any  infringement  upon,  or  impairment 
of,  the  privileges  of  Catholics.  The  great 
body  of  the  constituency  of  that  council  is 
Catholic;  and  it  is  believed,  ad  urbe  eondita, 
to  the  present  day,  a  majority,  and  very  fre- 
quently the  whole,  of  that  council,  are  such  as 
have  been  reared  up  in  the  Catholic  faith,  and 
have  continued  in  that  religious  persuasion. 
602*]  Hence,  if  the  "ordinance  complained  of 
abridges  the  privileges  of  Catholics,  it  abridges 
to  a  like  extent  the  privileges  of  those  who  en- 
acted it.  If  Catholics  are  wronged,  Catholics 
have  wronged  them.  This  circumstance,  in- 
deed, may  not  lessen  the  injury,  though  it 
weakens  the  wrong.  It  may  not  test  the  law- 
fulness, but  it  defends  the  motive. 

Though  the  particular  ordinance  under 
which  the  fine  was  imposed,  bears  date  the  81st 
October.  1643  (modified  as  it  was  by  the  ordi- 
nance of  the  7th  of  November,  1842),  yet  the 
purpose  and  the  occasion  originated  at  a  far  ear- 
ner period,  at  a  season  when  dissensions  in  the 
parochial  church  were  unknown,  and  when  the 
venerable  and  reverenced  Abbe  Moni — a  priest 
of  all  worth  and  all  appreciation — presided  as 
curate  of  the  parish  of  St.  Louis.  As  far  back 
a»  the  26th  of  September,  1827  (fifteen  years 
before),  the  city  council  adopted  an  ordinance 
upon  this  subject  of  precisely  similar  import 
with  that  of  the  81st  October,  1842;  and  the 
motive  of  its  enactment  is  conspicuous  in  the 
very  title  of  the  ordinance.  It  is  entitled  "  An 
ordinance  supplementary  to  an  ordinance  con- 
cerning public  health."    It  is  as  follows: 

"  Resolved,  That  from  and  after  the  1st  of 
November  next  (1827)  it  shall  not  be  lawful  to 
convey  and  expose,  into  the  parochial  church  of 
St  Louis*,  any  dead  person,  under  penalty  of  a 
tine  of  $50,  to  be  recovered  for  the  use  of  the 
corporation,  against  any  person  who  should 
have  conveyed  or  exposed  any  dead  into  the 
aforesaid  church;  and  also  under  penalty  of  a 
ttmilar  fine  of  $50,  against  all  priests  who 
•tumid  minister  to  the  celebration  of  any  funer- 
al in  said  church;  and  that  from  the  1st  of  No- 
vember of  the  present  year  (1827)  all  dead  per- 
»ns  shall  be  conveyed  into  the  obituary  chap- 
el in  Rampart  Street,  where  the  funeral  rites 
may  be  performed  in  the  usual  manner." 

This  act  has  remained  in  force  ever  since  the 
1st  November,  1827.  Its  sole  purpose  was 
manifested  in  its  title  and  provisions.  All  per- 
sons concerned  gave  it  their  obedience,  and 
none  ever  complained  that  it  impaired  or 
abridged  the  civil  or  religious  rights  and  privi- 
leges of  the  Catholics.  No  motive  was  attrib- 
uted to  its  authors,  other  than  the  fears  they 
may  have  entertained,  in  seasons  of  disease,  of 
(he  perils  of  contagions,  or  the  spread  of  epi- 
demics. The  ordinance  of  the  81st  October, 
IMS,  made  no  change  whatever  in  the  ordi- 
nance of  1827,  except  in  its  penalties,  for  con- 
veying to,  and  exposing  in,  other  Catholic 
churches,  in  the  First  Municipality,  of  dead 
bodies;  the  obligations  not  to  do  so.  and  to  use 
the  obituary  chapel  in  Rampart  Street  for  that 
purpose,  remained  as  before.  Neither  has  the 
Howabjd  &. 


ordinance  of  the  7th  November,  1842,  wrought 
any  modification  in  that  of  1827,  for  its  amend- 
ments are  confined  by  special  references  to  the 
ordinance  of  the  81st  October,  1842.  That  the 
ordinance  of  1827,  in  principle,  affected  the 
rights  and  privileges  referred  to,  equally  with 
the  subsequent  ordinances,  is  too  plain  to  be 
questioned: ;  and  that  grievance  seems  altogether 
too  slight  and  impalpable  to  'claim  the  [*603 
protection  of  this  august  tribunal,  when  in  fif- 
teen years,  for  ought  that  is  known,  it  has 
passed  without  compliant,  and  for  the  reason, 
it  may  be,  that  it  was  so  subtle  and  ethereal  as 
to  elude  detection. 

2.  The  ordinances  of  the  81st  of  October, 
and  the  7th  November,  1842,  do  not  invade  the 
rights  or  privileges  of  the  Catholic  citizens  of 
New  Orleans. 

The  testimony  of  the  Right  Rev.  Bishop 
Blanc  would  seem  to  establish  this  proposition 
incontrovertibly.  for  he  says  that  "the  dogmas 
of  the  Roman  Catholic  religion  did  not  require 
that  the  dead  should  be  brought  to  a  church, 
in  order  that  the  funeral  ceremonies  should  be 
performed  over  them;  that  this  was  a  matter  of 
discipline  only."  A  dogma  is  a  matter  of 
church  faith,  and  affects  conscience;  discipline 
affects  conduct  only,  where  conduct  does  not 
affect  faith.  Under  these  ordinances,  then, 
and  the  bishop's  testimony,  faith  and  con- 
science are  left  free;  nothing  molests  the  enjoy- 
ment or  constrains  the  exercise  of  either. 
How  is  it  made  to  appear,  then,  that  they  con- 
flict with  that  "free  enjoyment  of  religion," 
secured  to  the  "inhabitants  of  the  ceded  ter- 
ritory," by  the  Louisiana  Treaty  of  1808,  which 
has  been  cited?  Or,  with  the  1st  article  of  the 
ordinance  of  1787,  which  says,  that  "  no  per- 
son demeaning  himself  in  a  peaceable  and  or- 
derly manner,  shall  ever  be  molested  on  ac- 
count of  his  mode  of  worship  or  religious  sen- 
timents," which  has  been  alsocited?  Or,  with 
the  4th  section  of  the  Act  of  Congress  of 
March  26,  1804,  which  prohibits  the  Legisla- 
tive Council  of  the  Orleans  territory  from  pass- 
ing any  law  "  which  shall  lay  any  person  under 
restraint,  burden,  or  disability,  on  account  of 
his  religious  opinions,  profession,  or  worship; 
in  all  which  he  shall  be  free  to  maintain  his 
own,  and  not  burdened  for  those  of  another," 
which  has  been  also  cited?  Or,  with  the  Act 
of  Congress  of  the  20th  February.  1811  (also 
cited),  which  provides  that  the  constitution  to 
be  formed  by  the  people  of  the  Orleans  terri- 
tory "shall  contain  the  fundamental  princi- 
ples of  civil  and  religious  liberty?  "  Or,  with 
the  Act  of  Congress  of  the  8th  April,  1812,  ad- 
mitting Louisiana  as  a  State,  and  providing 
that  the  terms  of  admission  contained  in  the  3d 
section  of  the  Act  of  20th  February,  1811, 
"shall  be  considered,  deemed,  and  taken,  as 
fundamental  conditions  and  terms  upon  which 
the  said  State  is  incorporated  in  the  Union?  " 

Supposing  these  various  provisions,  relied  on 
by  the  plaintiff  in  error,  to  have  not  spent  their 
force  by  the  operations  of  time,  nor  the  change 
of  government,  it  is  submitted  that  there  is 
nothing  in  these  ordinances  repugnant  to 
either  or  any  of  them;  for,  if  they  be  enforced 
evermore,  they  do  not,  and  cannot,  affect  the 
religious  sentiments  or  opinions,  the  worship 
or  the  liberty  of  any.  But  the  bishop  says, 
further,  that  "  these  ceremonies  might  be  celc- 
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brated  at  the  house  where  the  dead  person  ex- 
pired, or  at  any  other  place  designated  by  the 
bishop."  The  place,  then,  for  the  mortuary 
<M)4*]  ceremonials  *not  being  sacramental, 
bow  is  the  faith  or  conscience  of  Catholics  as- 
sailed by  designating  a  few  places  in  which 
they  could  not  he  performed?  The  essence  of 
the  light  consists  in  the  thing  that  is  to  be 
done,  and  not  in  the  place  or  performance.  If 
the  thing  itself  were  forbidden,  then  might 
have  been  drawn  in  question  the  power  to  for- 
bid, coupled  with  the  further  inquiry,  how  far 
religious,  as  well  as  civil  rights  and  privileges, 
may  be  constrained  to  give  way  to  the  public 
necessities  and  the  common  good? 

3.  The  ordinances  complained  of  were  with- 
in the  competency  of  the  council  of  the  First 
Municipality. 

No  express  authority  is  needed  to  invest  in  a 
corporation  a  power  of  preservation  of  the 
public  health.  The  law  of  necessity  would 
constitute  it  an  incident  essential  to  its  exist- 
ence. {Vide  Bacon's  Abridgment,  tit.  Corp., 
D.)  It  is  there  laid  down  that  "  there  are  some 
things  incident  to  a  corporation — which  it  may 
do  without  any  express  provision  in  the  act  of 
incorporating — such  are  powers  to  make  laws, 
for  a  body  politic  cannot  be  governed  without 
laws."  And  Chief  Justice  Holt  says  (Carth., 
482)  "  That  every  by-law  by  which  the  bene- 
fit of  the  corporation  is  advanced,  is  a  good  by- 
law for  that  very  reason,  that  being  the  true 
touchstone  of  all  by-laws." 

So  in  matters  of  corporate  police.  In  Com. 
Dig.,  8,  tit.  By-law  C,  it  is  laid  down  "That  a 
by-law  to  restrain  butchers,  chandlers,  et  al., 
from  setting  up  in  Cheapsidc,  or  such  other 
eminent  parts  in  the  citv  of  London,  was  good," 
not  because  a  special  power  was  conferred  to  en- 
act it,  but  "  because  such  trades  were  offensive, 
and  apt  to  create  diseases;  and  that,  therefore, 
for  fear  of  infection,  and  for  the  sake  of  public 
decorum  and  conveniency.  such  kind  of  offen- 
sive trades  might  be  removed  to  places  of  more 
restraint."  The  validity  of  a  similar  by-law, 
made  by  the  corporation  of  Exeter,  was  after- 
wards affirmed  by  Lord  Mansfield.  (See 
Cowp.  R.,  269,  270.) 

"  Where  a  restraint  appears  to  be  of  mani- 
fest benefit  to  the  public,  such  is  to  be  consid- 
ered rather  as  a  regulation  than  as  a  restraint." 
(Willes,  888;  1  Strange,  675;  2  Strange,  1086; 
8  Burr.,  1828;  1  H.  Black.,  870;  1  Roll.  Abr.. 
865;  8  Salk.,  76;  Sid.,  284;  2  Kyd  on  Corp., 
149.) 

In  The  Village  of  Buffalo  v.  Webtter  (10 
Wend.,  101)  Chief  Justice  Savage  puts  this  case 
ex  gratia:  "  A  by-law  that  no  meat  should  be 
sold  in  the  village  would  be  bad,  being  a  gener- 
al restraint;  but  that  meat  shall  not  be  sold 
except  in  a  particular  place,  is  good,  not  being 
a  restraint  of  the  right  to  sell  meat,  but  a  reg- 
ulation of  that  right." 

In  the  case  of  The  Commonwealth  v.  Abram 
Wotf(%  Serg.  &  Rawle,  48)  Chief  Justice  Tilgh- 
man  affirmed  the  validity  of  an  ordinance 
of  Philadelphia,  imposing 'a  fine  for  working 
on  a  Sunday,  against  a  Jew:  though  under  the 
teachings  of  the  Jewish  Talmud  and  the  Rab- 
binical Constitutions,  the  Jews  deemed  Salur- 
O05*]  day  as  the  Mcwish  Sabbath,  and  felt  it 
both  as  a  privilege  and  a  duty  to  labor  for  six 
days,  and  to  rest  on  the  seventh,  or  Saturday. 
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In  the  case  of  The  Mayor  of  New  York  v.  Sack 
(8  Wheeler,  248,  et  teq.),  the  court  affirmed  the 
validity  of  an  ordinance  imposing  penalties  for 
burying  the  dead  within  three  miles  of  the  city 
limits,  on  the  ground  that  the  preservation  of 
the  public  health  was  an  incident  of  the  cor- 
porate power.  The  opinion  of  the  court  is  par- 
ticularly referred  to  for  the  minuteness  and 
learning  with  which  it  reviews  the  whole  pow- 
er of  city  corporations  over  matters  of  general 
police  and  sanitary  regulation. 

To  the  same  end  reference  is  also  made  to  the 
ordinances  of  Boston  (pp.  58,  55.  76;  of  Nash- 
ville, p.  60);  the  revised  ordinances  of  Balti- 
more (1888),  p.  285,  for  the  act  of  assembly,  con- 
ferring the  power ;  and  from  p.  87  to  51 ,  for  the 
ordinances  made  under  that  authority;  quar- 
antine laws,  <fcc. 

So  far  as  the  legislative  power  of  Louisiana, 
both  territorial  and  State,  could  confer  the 
power  to  make  the  ordinances  in  question,  that 
power  has  been  amply  conferred.  The  6th 
section  of  the  Act  of  the  17th  February,  1806, 
provides  that  "  the  said  council  shall  nave  the 
power  to  make  and  pass  all  by-laws  and  ordi- 
nances for  the  better  government  of  the  affairs 
of  the  said  corporation,  for  regulating  the 
police,  and  preserving  the  peace  and  goodorder 
of  the  said  city:"  so  the  Act  of  the  14th  March, 
1816,  provides  "  that  the  city  council  shall  have 
power  and  authority  to  make  and  pass  such  by- 
laws and  ordinances  as  they  shall  deem  nects 
sary  to  maintain  the  cleanness  and  salubrity  of 
the  said  city,  &c.  And  to  make  any  other  reg- 
ulations which  may  contribute  to  the  better  ad- 
ministration of  the  affairs  of  the  said  corpora- 
tion, as  well  as  for  the  maintenance  of  the 
police,  tranquillity,  and  safety  of  the  said  city. 

These  acts  were  all  in  force  at  the  time  the* 
ordinances  were  passed,  and  still  are;  and  also 
the  4th  section  of  an  Act  of  the  8th  of  March. 
1836,  which  provides  that  "  each  of  the  muni- 
cipalities, &c.,  shall  possess  generally  all  such 
rights,  powers,  and  capacities  as  are  usually  in- 
cident to  municipal  corporations,  Abe.,  <fcc. 

The  power  conferred  on  the  council,  then, 
is  ample  enough  to  sanction  these  ordinance*; 
but  it  is  material  to  know,  whether  the  delegat- 
ing power  could  rightfully  do  what  it  ha*  thus 
done;  and  if  it  could  not,  whether  it  is  the  pror- 
ince,  or  within  the  competency  of  this  court 
to  say  so.  This  brings  us  to  the  question: 

4.  Has  this  court  jurisdiction  in  this  case? 

If  it  has,  it  does  not  derive  it  from  the  char- 
acter of  the  parties,  for  they  are  all  citizens  of 
the  same  State;  and  not  deriving  it  thence,  the 
function  of  this  court  to  administer  State  law* 
between  certain  classes  of  parties  does  not  at- 
tach. The  questions  raised  here,  therefore,  of 
the  repugnancy  of  these  ordinances  to  the  law* 
of  the  State,  or  of  the  repugnancy  of  those  law* 
to  the  State  constitution,  be  sued  repugnaocT 
what  it  may.  it  is  most  respectfully  submitlei 
are  mere  'municipal  questions,  upon  (*6©6 
which  the  judgment  of  the  court,  a  qw>.  in  the 

f resent  conjuncture,  is  final  and  condusiTe. 
f,  indeed,  there  be  a  repugnancy  between  these 
ordinances  and  "the  Constitution,  treaties,  or 
laws  of  the  United  States,"  and  their  validity 
is  "  drawn  in  question  "  by  the  court's  judg- 
ment, the  jurisdiction  is  conceded. 

1st.  There  is  no  repugnancy  to  the  Constitu- 
tion, because  no  provision  thereof  forbids  the 
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enactment  of  law  or  ordinance,  under  State  au- 
thority, in  reference  to  religion.  The  lim- 
itation of  power  in  the  first  amendment  of  the 
Constitution  is  upon  Congress,  and  not  the 
Slates. 

Ji  The  provisions  of  the  Treaty  of  1808  are 
ftiuia  oMeurmm,  with  regard  to  that  portion  of 
"  the  ceded  territory  "  which  has  been  formed 
into  Stales  which  have  been  admitted  into  the 
Union.  To  that  end  the  guaranties  in  behalf 
if  the  "inhabitants"  were  directed  and  con- 
fined, for  no  higher  or  other  privileges  were 
dsimedor  provided  for  them;  and  it  is  hence 
nibmitted,  that  when  a  State,  formed  out  of 
that  territory,  enters  the  Union,  the  treaty, 
laeadhoc,  has  been  executed,  and  has  spent 
its  force.  The  "inhabitants"  of  Louisiana 
have  provided  their  own  securities  for  their  own 
rights  in  their  own  constitution,  which  they 
themselves  have  established;  and  the  federal 
government  has  admitted  her  into  the  Union 
upon  their  own  terms.  They  have  absolved  the 
joTernment  from  its  treaty  dues  to  them,  and 
the  government  has  absolved  itself  from  its 
testy  dues  to  France  on  their  accouut. 

3d.  So  much  of  the  ordinance  of  1787  as  may 
hare  been  extended  to  the  people  of  the  Orleans 
territory  expired  within  the  jurisdiction  of 
Louisiana  when  she  was  admitted  as  a  State 
into  the  Union.  That  ordinance  is  older  than 
the  Constitution,  but  it  cannot,  to  any  extent, 
supersede  it.  The  federal  government  possesses 
no  powers  but  such  as  it  has  derived  from  the 
States;  and  no  one  State  has  conferred  upon  it, 
or  can  confer  upon  it,  more  or  less  power  than 
any  other  State  has  conferred,  or  can  confer. 
This  results  from  the  incapacity  of  the  govern- 
ment to  take,  rather  than  from  the  incapacity 
of  the  States  to  give.  Hence  there  is,  and  must 
he.  from  a  constitutional  necessity,  a  perfect 
ud  unchangeable  equality  among  the  States, 
tot,  indeed,  in  reference  to  the  powers  which 
they  may  separately  exercise  (for  that  depends 
opon  their  own  municipal  constitutions),  but  in 
Merence  to  those  which  they  separately  retain. 
fhat  Massachusetts  may  do,  Louisiana  may 
do.  What  Congress  may  not  forbid  Massachu- 
setts to  do,  it  may  not  forbid  Louisiana  to  do. 
U  Congress  may  not  extend  over  Massachusetts 
the  provisions  of  the  ordinance  of  1787,  or  any 
portions  thereof,  neither  can  it  over  Louisiana , 
or  retain  them  there  after  Louisiana  became 
Massachusetts'  equal,  and  had  the  power  to  de- 
cide for  herself.  If  they  are  retained  there  they 
derive  their  exclusive  obligation  and  force 
from  Louisiana's  adoption,  and  not  from  the 
•Mhority  of  Congress.  They  have  thus  become 
•**>  of  Louisiana,  and  have  ceased  to  be  laws 
•07*]  of  *the  United  States.  If  they  have  so 
«»sed  to  be  laws  of  the  United  States,  how 
WU  the  imputed  repugnancy  between  them 
•M  the  city  ordinances  confer  any  jurisdiction 
DJ>°Ji  this  court  1  As  laws  of  Louisiana,  the  ju- 
®dsl  functionaries  thither  are  the  constitutional 
**l  final  expounders  in  cases  between  her  own 
citizens,  like  the  one  at  bar. 

The  Act  of  Congress  of  the  8th  April,  1812, 
*hich  admitted  Louisiana  into  the  Union,  ac- 
«wwledged  that  very  equality  with  her  sover- 
eign sisters,  which  is  here  asserted.  The  1st 
wtion  provides  "  That  the  said  State  shall  be 
"it.  and  is  hereby  declared  to  be  one,  of  the 
loited  States  of  America,  and  admitted  into 
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the  Union  on  an  equal  footing  with  the  original 
States,  in  all  respects  whatever."  It  is  not  the 
mere  assertion  of  her  equality,  in  this  clause, 
which  establishes  her  equality — it  only  pro 
nounces  that  equality  which  the  Constitution  es 
tablishes.  If  she  be  equal,  however,  she  must 
be  equally  exempt  from  the  legislation  of  Con- 
gress, past  or  future,  as  her  elder  sisters.  If 
the  1st  article  of  the  compact  created  by  the 
ordinance  of  1787,  in  these  words,  "  No  person 
demeaning  himself  in  a  peaceable  and  orderly 
manner  shall  ever  be  molested  on  account  of 
his  mode  of  worship  or  religious  sentiments," 
has  been  extended  over  Massachusetts  by  any 
act  of  Congress,  and  through  its  own  proper 
vigor  has  the  force  of  law,  it  binds  Louisiana 
to  the  same  extent,  but  no  further,  and  not 
otherwise. 

The  learned  counsel  for  the  plaintiff  in  error 
have  cited  two  decisions  of  this  court  (the  one 
5  Peters,  515,  the  other  9  Peters.  235)  to  sustain 
their  position  upon  this  branch  of  the  issues 
raised  by  the  record;  but  it  is  presumed  that 
there  is  some  error  in  the  references;  for  there 
is  naught  to  be  found  at  those  pages  applicable 
to  the  matter  for  which  they  are  cited. 

A  case  has  also  been  cited  from  1  McLean's 
C.  C.  Rep.,  341,  to  maintain  that  the  ordinance 
of  1787  survives  the  organization  of  a  State 
government  over  territory  to  which  it  applies. 
That  may  be,  in  those  new  States  which  have 
been  erected  in  the  identical  territory  to  which 
the  compact  contained  in  the  ordinance  relates. 
Nor  is  the  authority  understood  as  extending 
beyond  that.  The  case  arose  in  Ohio.  It  had 
reference  especially  to  the  free  navigation  of 
her  waters,  as  secured  to  the  other  States  by  the 
compact,  and  it  may  be  doubted  if  Ohio  could 
have  deprived  them  of  that,  though  there  had 
been  no  compact.  The  learned  judge,  in  de- 
livering his  opinion,  and  in  speaking  of  the  or- 
dinance, says: 

"  Many  of  the  provisions  were  temporary  in 
their  nature,  having  for  their  object  the  organ- 
ization and  operation  of  a  territorial  govern- 
ment. Others  assume  the  solemn  form  of  a 
compact  between  the  original  States  and  the 
people  and  States  in  the  territory  which  were  to 
remain  forever  unalterable,  unless  by  common 
consent." 

The  portion  of  the  ordinance  thus  deemed 
"  unalterable  "  could  never  have  been  made  ap- 
plicable to  the  "inhabitants"  of  the  Orleans 
•territory,  because  there  could  have  [*608 
been  no  such  "compact "  made  in  reference  to 
them;  nor  was  it  made.  Indeed,  other  parts 
of  the  opinion  seem  to  assail  the  position  it 
was  cited  to  support.  At  p.  348,  the  learned 
judge  says: 

"The  change  from  a  territorial  government 
to  that  of  a  State  necessarily  abolished  all  those 
parts  of  the  ordinance  which  gave  a  temporary 
organization  of  the  government,  and  also  such 
parts  as  were  designed  to  produce  a  certain 
moral  and  political  effect.  Of  the  latter  descrip- 
tion were  those  provisions  which  secured  the 
rights  of  conscience — which  declared  that  edu- 
cation should  be  encouraged,  and  excessive  bail 
should  not  be  required,"  <fcc. 

What  "provisions"  of  the  ordinance  "secured 
the  rights  of  conscience,"  other  than  those  for- 
bidding a  person  to  "be  molested  on  account  of 
his  mode  of  worship,  or  religious  sentiments," 
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Already  quoted  from  the  1st  article  of  the  com- 
pact* The  counsel  of  the  plaintiff  in  error  has 
made  reference  to  no  other  "  provisions,"  and 
it  is  believed  there  arc  none.  Then  we  are  fur- 
nished by  the  learned  counsel  with  thehigh  au- 
thority of  Mr.  Justice  McLean,  that  these  "pro- 
visions" are  "necessarily  abolished,"  by  the 
erec  tion  of  a  territory,  in  which  they  apply, 
into  a  State  government.  And,  as  this  is  true 
of  a  territory  embraced  within  the  very  limits 
to  which  the  compact  originally  referred,  a  for- 
tiori must  it  be  applicable  to  States  formed  out 
of  territory  aliunde. 

It  is  believed  that  the  opinion  also  sustains 
other  views  presented  in  the  argument  in  behalf 
of  the  defendants  in  error,  in  the  following  pass- 

ftge:  .  .      . 

"It  may  be  admitted  that  any  provision  in 

the  constitution  of  the  State  must  annul  any 
repugnant  provision  contained  in  the  ordinance. 
This  is  within  the  terms  of  the  compact.  The 
people  of  the  State  formed  the  constitution,  and 
it  was  sanctioned  by  Congress;  so  that  there 
was  the  'common  consent'  required  by  the  com- 
pact to  alter  or  annul  it." 

So,  too,  the  constitution  of  Louisiana  "was 
sanctioned  by  Congress."  If  there  be  a  repug- 
nancy between  its  provisions  and  those  "  pro- 
visions" of  the  ordinance  referred  to,  those  pro- 
visions are  annulled.  If  not,  then  the  State  of 
Louisiana  has  retained  them,  and  made  them 
her  own  proper  laws,  and  they  are  in  no  just 
sense,  since  then,  laws  of  the  United  States;  for 
Congress  is  without  capacity  to  make  for  her, 
or  to  extend  over  her  sovereign  domain,  any 
laws  of  Congress  upon  that  subject. 

The  defendants  in  error  further  rely  on.  and 
make  reference  to,  the  well  reasoned  opinion 
of  the  judge,  a  quo,  and  the  authorities  cited 
therein. 

Mr.  Coxe,  in  reply,  directed-  his  attention 
chiefly  to  the  other  questions  in  the  case  than 
that  of  jurisdiction,  and  referred  to  the  opening 
609*1  "argument  of  his  colleague,  Mr.  Read, 
as  a  full  exposition  of  the  merits  of  the  case. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

As  this  case  comes  here  on  a  writ  of  error  to 
bring  up  the  proceedings  of  a  State  court,  be- 
fore proceeding  to  examine  the  merits  of  the 
controversy,  it  is  our  duly  to  determine  wheth- 
er this  court  has  jurisdiction  of  the  matter. 

The  ordinances  complained  of  must  violate 
the  Constitution  or  laws  of  the  United  States, 
or  some  authority  exercised  under  them;  if  tbey 
do  not,  we  have  no  power  by  the  25th  section 
of  the  Judiciary  Act  to  interfere.  The  Con- 
stitution makes  no  provision  for  protecting  the 
citizens  of  Ihe  respective  States  in  their  religious 
liberties;  this  is  left  to  the  State  constitutions 
and  laws:  nor  is  there  any  inhibition  imposed 
by  the  Constitution  of  the  United  States  in  this 
respect  on  the  States.  We  must  therefore  look 
beyond  the  Constitution  for  the  laws  that  are 
supposed  to  be  violated,  and  on  which  our  ju- 
risdiction can  be  founded;  these  arc  the  follow- 
ing acts  of  Congress.  That  of  February  20, 
1811,  authorized  the  people  of  the  territory  of 
Orleans  to  form  a  constitution  and  State  gov- 
ernment; by  sec.  S  certain  restrictions  were  im- 
posed in  the  form  of  instructions  to  the  conven- 
tion that  might  frame  the  constitution;  such  as 
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that  it  should  be  republican ;  consistent  with  the 
Constitution  of  the  United  States;  that  it  should 
contain  the  fundamental  principles  of  civil  and 
religious  liberty :  that  it  should  secure  the  right 
of  trial  by  jury  in  criminal  cases,  and  the  writ 
of  habeas  corpus;  that  the  laws  of  the  State 
should  be  published,  and  legislative  and  judicial 
proceedings  be  written  and  recorded  in  the  lan- 

fuage  of  the  Constitution  of  the  United  States, 
'hen  follows  by  a  second  proviso,  a  stipulation 
reserving  to  the  United  States  the  property  in 
the  public  lands, and  their  exemption  from  Slate 
taxation — with  a  declaration  that  the  navigation 
of  the  Mississippi  and  its  waters  shall  be  com- 
mon highways,  &c. 

By  the  Act  of  April  8,  1812.  Louisiana  was 
admitted  according  to  the  mode  prescribed  by 
the  Act  of  1811 ;  Congress  declared  it  should  be 
on  the  conditions  and  terms  contained  in  the  3d 
section  of  that  act;  which  should  be  considered, 
deemed  and  taken,  as  fundamental  conditions 
and  terms  upon  which  the  State  was  incorpora- 
ted in  the  Union. 

All  Consrress  intended,  was  to  declare  in  ad- 
vance, to  the  people  of  the  territory,  the  funda- 
mental principles  their  constitution  should  con- 
tain; this  was  every  way  proper  under  the  cir- 
cumstanced: the  instrument  having  been  duly 
formed,  and  presented,  it  was  for  the  national 
Legislature  to  judge  whether  it  contained  the 
proper  principles,  and  to  accept  it  if  it  did;  or 
reject  it  if  it  did  not.  Having  accepted  the  con- 
stitution and  admitted  the  State,  "on  an  equal 
footing  with  the  original  States  in  all  respects 
whatever,"  in  express  terms,  by  the  Act  of  1812, 
Congress  was  concluded  from  assuming  that  the 
•instructions  contained  in  the  Act  of  [*<HO 
1811  had  not  been  complied  with.  No  funda- 
mental principles  could  be  added  by  way  of 
amendment,  as  this  would  have  been  making 
part  of  the  State  constitution;  if  Congress  could 
make  it  in  part,  it  might,  in  the  form  of  amend- 
ment, make  it  entire.  The  conditions  and  terms 
referred  to  in  the  Act  of  1812.  could  only  relate 
to  the  stipulations  contained  in  the  second  pro 
viso  of  the  Act  of  1811,  involving  rights  of 
property  and  navigation ;  and  in  our  opinion 
were  not  otherwise  intended. 

The  principal  stress  of  the  argument  for  the 
plaintiff  in  error  proceeded  on  the  ordinance 
of  1787.  The  Act  of  1805  (chap.  83)  having 
provided,  that  from  and  after  the  establishment 
of  the  government  of  the  Orleans  territory,  the 
inhabitants  of  the  same  should  be  entitled  to 
enjoy  all  the  rights,  privileges,  and  advantages 
secured  by  said  ordinance,  and  then  enjoyed  by 
the  people  of  the  Mississippi  territory.  It  was 
also  made  the  frame  of  government,  with  modi- 
fications. 

In  the  ordinance,  there  are  terms  of  cornpaet 
declared  to  be  thereby  established  between  the 
original  States,  and  the  people  of  the  States 
afterwards  to  bo  formed  northwest  of  the  Ohio. 
unalterable,  unless  by  common  consent— one  <if 
which  stipulations  is,  that  "  no  person  demean- 
ing himself  in  a  peaceable  manner,  shall  crrr 
be  molested  on  account  of  his  mode  of  worship, 
or  religious  sentiments,  in  the  said  territory  " 
For  this  provision  is  claimed  the  sanction  of  aa 
unalterable  law  of  Congress;  and  it  is  insisted 
the  city  ordinances  above  have  violated  it;  and 
what  the  force  of  the  ordinance  is  north  of  the 
the  Ohio,  wo  do  not  pretend  to  say.  as  it  is  tin- 
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necessary  for  the  purposes  of  this  case.  But  as 
regards  the  State  of  Louisiana,  it  had  no  further 
force,  after  the  adoption  of  the  State  constitu- 
tion than  other  acts  of  Congress  organizing,  in 
part,  the  territorial  government  of  Orleans,  and 
rnoding  in  connection  with  the  ordinance  of 
1787.  So  far  as  they  conferred  political  rights, 
ind  secured  civil  and  religious  liberties  (which 
ire  political  rights),  the  laws  of  Congress  were 
all  superseded  by  the  State  constitution;  nor  is 
uy  part  of  them  in  force,  unless  they  were 
adopted  by  the  constitution  of  Louisiana  as  laws 
of  the  State.  It  is  not  possible  to  maintain  that 
the  United  States  hold  in  trust,  by  force  of  the 
ordinance,  for  the  people  of  Louisiana,  all  the 
peat  elemental  principles,  or  any  one  of  them, 
contained  in  the  ordinance,  and  secured  to  the 
people  of  the  Orleans  territory,  during  its  ex- 
stance.  It  follows,  no  repugnance  could  arise 
between  the  ordinance  of  1787  and  an  act  of 
'fce  Legislature  of  Louisiana,  or  a  city  regula- 
tion founded  on  such  act;  and  therefore  this 
conn  has  no  jurisdiction  on  the  last  ground  as- 
nmed,  more  than  on  the  preceding  ones. 

In  our  judgment,  the  quotum  presented  by  the 
mord  is  exclusively  of  State  cognizance, and  equal- 
If  to  in  the  old  States  and  the  new  ones;  and  that 
it  writ  of  error  must  be  dismissed. 

Cited-10  How..  M ;  19  How.,  400, 491, 882  j  1  Wall., 
* ;  <  McLean.  21* ;  1  Abb.  D.  8.,  183;  1  Bin.,  680. 


611*]  'JOSEPH  CHAIRES,  Executor  of 
BsatJAMiu  Chaibbs,  Deceased,  and  PETER 
MIRANDA,  and  GAD  HUMPHREYS, 
Appellants, 

v. 
THE  UNITED  STATES. 

Drtree  of  this  court  affirming  on  appeal — court 
bcUne  cannot  correct  alleged  mistake  in  decree 
affirmed. 

Where  thto  court  has  affirmed  the  title  to  lands  In 
Florida,  and  referred,  in  its  decree,  to  a  particular 
■rvey.  it  would  not  be  proper  for  the  oourt  below 
Is  open  the  case  for  a  rehearing,  for  the  purpose  of 
fttopttntr  another  survey. 

1m  court  below  can  only  execute  the  mandate 
(tUseourt.  It  has  no  authority  to  disturb  the 
jseraat  and  can  only  settle  what  remains  to  be 

PHIS  was  an  appeal  from  the  Superior  Court 
1  of  Bast  Florida,  and  a  sequel  to  the  case  re- 
puted in  10  Peters.  308. 
The  appellants  filed  in  the  court  below  the 
allowing  petition: 
"  K»  the  Honorable  Isaac  H.  Branson.  Judge 
(ttefexperior  Court  in  and  for  the  Eastern 
atartBtof  Florida. 

i  "Dm  petition  of  Joseph  Chaires,  of  the  said 
■inn's  .executor  of  the  last  will  and  testament 
tftaajutiin  Chaires,  lade  of  the  same  territory, 
deceased,  Peter  Miranda,  and  Gad 

,  respectfully  showeth: 
"the  said  Benjamin  Chaires,  Peter 
Gad  Humphreys,  heretofore,  to 
1 11th  day  of  May,  which  was  in  the 
'Lord  one  thousand  eight  hundred 
ifliite,Aled  their  petition  in  the  office 
( «f  this  honorable  court  in  terms  of 


an  act  of  Congress  of  the  United  States,  entitled 
"An  Act  supplementary  to  the  several  acts  pro- 
viding for  the  settlement  and  confirmation  of 
private  land  claims  in  Florida,'  approved  on 
the  23d  of  May,  in  the  year  one  thousand  eight 
hundred  and  twenty -eight,  praying  for  the  con- 
firmation of  certain  claims  to  lands  therein 
specified,  and  founded  on  a  title  made  and 
granted  by  his  excellency  Don  Jose  Coppinger, 
Lieutenant-Colonel  of  the  royal  armies  of  Spain, 
civil  and  military  governor  of  the  territory  of 
Florida,  then  subject  and  belonging  to  His 
Catholic  Majesty,  the  King  of  Spam,  and  chief 
of  the  royal  exchequer  of  the  city  of  St.  Augus- 
tine, Florida,  to  Jose  de  la  Maza  Arredondo. 

"  That  the  Attorney  of  the  United  States  in 
and  for  said  district,  duly  appeared,  and  an- 
swered the  said  petition;  and  thereupon  such 
proceedings  were  had  in  the  said  court,  that 
afterwards,  on  the  24th  day  of  November,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-four,  a  decree  was  rendered 
therein  in  favor  of  the  petitioners;  and  the  said 
court  did  thereupon  order,  adjudge  and  de- 
cree, that  the  claim  of  the  said  petitioner  was 
valid,  and  that,  in  accordance  with  the  laws 
and  customs  of  Spain,  and  under  and  by  virtue 
of  the  treaty  of  amity,  settlement,  and  limits, 
between  the  United  States  and  Spain,  ratified 
by  the  President  of  the  United  States  on  the 
22d  day  of  February,  one  thousand  eight  hun- 
dred and  twenty-one,  and  under  and  by  virtue 
of  the  laws  of  nations  and  of  the  United  States, 
the  said  claim  was  thereby  confirmed,  adjudged 
•and  decreed,  unto  the  ^said  claimant,  [*6l2 
to  the  extent,  for  the  number  of  acres,  and  at 
the  place  specified  in  the  grant  for  the  said 
land,  to  Jose  de  la  Maza  Arredondo;  and  as  in 
the  certificate  and  plat  of  the  same,  made  by 
Andres  Burgevin, dated  the  14th  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nineteen,  and  fully  in  the  said  cause 
is  set  forth,  that  is  to  say, 

"  A  piece  of  land,  which  contains  twenty 
thousand  acres,  situated  on  both  margins  of  a 
creek,  known  as  Alligator  Creek,  said  land 
.commencing  a  little  above  the  head  of  said 
creek,  and  embracing  an  Indian  town,  distant 
about  eighty  miles  from  the  port  of  Buena 
Vista,  and  about  forty  miles  to  the  northwest 
of  Payne's  Town — its  first  line  running  north 
twenty  degrees  west,  three  hundred  and  fifty- 
seven  chains,  begins  at  a  pine  marked  X,  and 
ends  at  another  marked  =  ;  the  second  line  run- 
ning south  seventy  degrees  west,  five  hundred 
and  sixty  chains,  and  ending  at  a  stake;  the 
third  line  running  south  twenty  degrees  east, 
three  hundred  and  fifty-seven  chains,  and  end- 
ing at  a  pine  marked  II;  and  the  fourth  line 
running  north  seventy  degrees  east,  five  hun- 
dred and  sixty  chains. 

"  That  an  appeal  was  taken  from  the  decree, 
so  rendered  in  this  honorable  court,  to  the  Su- 
preme Court  of  the  United  States,  by  the  at- 
torney of  the  said  United  States,  in  and  for  the 
said  territory,  and  such  proceedings  were  there- 
upon had  in  the  said  Supreme  Court, that  after- 
wards, on  the  —  day  of,  in  the year  of 

our  Lord  one  thousand  eight  hundred  and 
thirty-six,  the  decree  of  this  honorable  court 
was  affirmed;  and  thereupon  the  mandate  of 
the  said  Supreme  Court  was  awarded,  directing 
the  same  to  be  carried  into  effect. 
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"And  your  petitioner  further  shows  to  your 
honor,  that  upon  application  to  the  proper 
officer  of  the  United  States,  to  carry  the  said 
decree  into  effect.by  admeasuring  to  your  peti- 
tioner the  lands  specified  in  the  grant,  it  appears 
that  there  is  error  in  rendering  Uie  said  decree, 
and  that  the  same  requires  to  be  reformed,  in 
this: 

"  That  in  and  by  the  decree  of  this  honora- 
ble court,  hereinbefore  alleged  and  affirmed,  in 
manner  hereinbefore  set  forth  by  the  Supreme 
Court,  your  petitioner's  claim  was  confirmed, 
adjudged  and  decreed  to  be  valid  '  to  the  ex- 
tent, for  the  number  of  acres,  and  at  the  place 
as  in  the  grant  to  the  said  land  to  Jose  de  la 
Maza  Arredondo,  but  it  is  added  in  the  said  de- 
cree, '  and  as  in  the  certificate  and  plat  of  sur- 
vey of  the  same,  made  by  Don  Andres  Bur- 
gevin,  and  dated  the  14th  September.one  thou- 
sand eight  hundred  and  nineteen,  and  filed 
herein,  b  set  forth,  to  wit,'  Ac.,  Ac. ;  and  the 
said  decree  thereafter  proceeds  to  recite  the 
metes  and  bounds  as  specified  and  set  forth  in 
the  survey  made  by  the  said  Don  Andres  Bur- 
gevin. 

"  That  the  land  granted  to  Jos6  de  la  Maza 
Arredondo,  and,  in  the  decree  before  referred 
to,  confirmed  and  adjudged  to  your  petitioner, 
is  described  in  the  royal  grant  or  title  to  prop 
613*]  erty,  also  before  *herein  referred  to,  to 
consist'of  '  twenty  thousand  acres  of  land,  with 
title  of  absolute  property,  of  those  known  as 
Alachua,  about  eighty  miles  distant  from  this 
city  (of  St.  Augustine)  at  a  place  known  as 
"  Big  Hammock,"  about  twenty  miles  from  the 
river  Lawanee  westward,  about  sixty  miles 
from  St.  John's.'  While  the  land  specified  in 
the  survey  of  Don  Andres  Burgevin  is  de- 
scribed as  follows:  'twenty  thousand  acres  of 
land,  situated  on  both  margins  of  a  creek  known 
as  Alligator  Creek.  Said  land  commences  a 
little  above  the  head  of  said  creek,  and  em- 
braces an  Indian  town,  distant  about  eighty 
miles  from  the  post  at  Buena  Vista,  and  about 
forty  to  the  northwest  of  Payne's  town,  &c.,&c. 

"  That  the  land  specified  in  the  said  survey 
does  not  conform  to,  or  correspond  with  the 
land  described  in  the  said  grant,  and  that  the 
Surveyor-General  of  the  United  States  has 
therefore  been  unable  to  execute  the  decree  of 
this  honorable  court,  affirmed  as.  aforesaid  by 
the  Supreme  Court  of  the  United  States,  and 
to  admeasure  to  your  petitioner  the  land  ad- 
judged to  him  by  the  said  decree. 

"That  forasmuch  as  the  land  specified  in  the 
said  grant  to  Jos6  de  la  Maza  Arrredondo  is.by 
the  decree  aforesaid,  adjudged  to  your  peti- 
tioner, '  to  the  extent,  for  the  number  of  acres, 
and  at  the  place,  as  in  the  grant  for  said  land,' 
your  petitioner  is  entitled  to  have  the  same  ad- 
measured to  him  according  to  the  terms  of  the 
said  grant,  and  the  description  therein  con- 
tained; and  that  if  the  said  survey  of  Don  An 
dres  Burgevin  conflicts  with  the  said  grant,  the 
said  survey  must  yield  to,  and  be  controlled  by 
the  terms  of  the  grant. 

"Tour  petitioner  further  shows  to  your 
honor,  that  the  said  land  was  duly  surveyed  and 
admeasured,  and  a  plat  thereof  made  and  re- 
turned to  this  honorable  court,  and  given  in 
evidence  in  said  cause,  by  Joshua  A.  Coffee,  a 
competent  and  qualified  surveyor,  but  that  the 
same  was  omitted  in  the  transcript  of  the  record 
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sent  to  the  Supreme  Court  of  the  United  States, 
although  the  fact  of  its  having  been  given  in 
evidence  appears  in  the  said  transcript,  a  copy 
of  which  said  survey  is  hereunto  annexed. 

"  Your  petitioner  further  shows  to  yonr 
honor,  that  the  Surveyor  General  of  the  United 
States  hath  refused  to  execute  the  said  decree  by 
admeasuring  for  your  petitioner  the  land  there- 
by confirmed  ana  adjudged  to  him,  and  thai, 
upon  application  to  the  commissioner  of  the 
general  land  office,  he  hath  in  like  manner  re- 
fused so  to  do,  until  the  said  decree  shall  hive 
been  reformed  by  the  competent  authority. 

"  Wherefore,  your  petitioner  prays  this  hon- 
orable court,  the  premises  aforesaid  being  con- 
sidered, and  due  proof  thereof  being  made,  that 
the  said  decree  may  be  reformed,  and  to  that 
end  that  a  rehearing  of  the  said  cause  in  this 
behalf  may  be  granted ;  that  die  title  of  yonr 
petitioner  to  the  twenty  thousand  acres  of  land, 
specified  in  the  grant  to  Jose  de  la  Maza  Arre- 
dondo may  be  adjudged  to  your  petitioner  ac- 
cording to  the  terms  and  specifications  of  the 
said  grant,  *and  the  survey  of  the  said  [*614 
Joshua  A.  Coffee,  a  copy  whereof  is  hereunto 
filed ;  or  according  to  a  survey  to  be  made  under 
the  order  of  this  court,  by  the  Surveyor-Gen- 
eral of  the  territory  of  Florida,  in  conformity 
to  the  description  of  the  said  land  in  the  said 
grant  specified  and  set  forth,  to  be  returned 
into  the  registry  of  this  honorable  court;  and 
that  be  may  have  such  other  and  further  relif  f, 
as  in  the  wisdom  of  this  honorable  court  shall 
seem  meet  and  right  in  the  premises;  and  your 
petitioner,  &e.  &c.,  &c." 

In  June,  1844,  the  court,  after  hearing  an 
argument,  decided  that  the  petition  for  rehear- 
ing could  not  be  entertained,  and  ordered  it 
to  be  dismissed. 

From  this  decree  the  petitioners  appealed  to 
this  court. 

Mr.  Berrien  for  the  appellants. 

Mr.  Kelton,  Attorney- General,  for  the  United 
States. 

Mr.  Berrien,  after  stating  the  case,  said: 
This  petition  was  dismissed  by  the  District 
Court  on  the  ground  that  it  had  not  been  filed 
in  time. 

The  relief  sought  by  the  petitioner  is  there- 
fore resisted  solely  on  the  ground  that  too 
much  time  has  elapsed  since  the  decree  wa» 
rendered  to  entitle  them  to  it. 

They  have  the  decree  of  this  court  affirming 
their  title  to  twenty  thousand  acres  of  land! 
specified  in  their  grant,  and  at  the  place  there- 
in specified. 

The  ministerial  officer  of  the  government  re- 
fuses to  admeasure  the  land  so  awarded  to 
them,  according  to  the  terms  of  the  grant  be- 
cause the  decree  also  refers  to  an  inconsistent 
description  contained  in  the  survey  of  Bur- 
gevin. 

And  an  application  to  have  the  decree  re- 
formed, according  to  the  clear  and  manifest 
intent  of  the  court,  is  resisted  on  the  ground 
of  time. 

This  objection  is  sustained  by  a  reference  in 
the  rules  established  in  the  English  courts  nf 
chancery,  and  recognized  here  in  cases  tn 
which  they  apply,  in  relation  to  application* 
for  a  rehearing,  and  bills  of  revivor. 

And  to  the  argument  from  analogy,  drawn 
from  the  limitation  of  time  in  our  statute,  with- 
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in  which  appeals  may  be  entered,  and  writs  of 
error  sued  out. 

As  to  the  first  objection :  it  is  submitted  that 
the  rales  which  regulate  the  proceedings  of 
courts  of  chancery,  in  the  exercise  of  their 
general  Jurisdiction  over  cases,  between  indi- 
vidual parties,  are  not  applicable  to  this  pro- 
ceeding. 

This  case  was  brought  before  the  court  be- 
low, and  subsequently  transferred  to  this 
court,  not  by  an  appeal  to  the  general  chancery 
jurisdiction  of  either,  but  under  the  special 
authority  given  to  these  courts  by  the  Act  of 
1828,  providing  for  the  settlement  and  confir- 
mation of  private  land  claims  iu  Florida,  and 
those  other  acts  to  which  it  refers. 

The  proceeding  was  by  petition;  which  was 
615*f  required  to  be  conducted  "according  to 
the  rules  of  a  court  of  equity;  and  certain 
limitatations  of  time  were  prescribed',  within 
which  petitions  were  to  be  filed,  and  appeals  to 
he  entered. 

But  the  court  was  required  to  settle  and  de- 
termine the  validity  of  the  title,,  by  a  final 
decree,  and  the  successful  claimant  was  enti- 
tled to  a  copy  of  the  decree,  and  the  admeas- 
urement by  the  surveyor-general  of  the  land 
awarded,  with  a  certificate  of  such  admeasure- 
ment, for  the  purpose  of  obtaining  a  patent 
from  the  commissioner  of  the  general  land 
office. 

No  time  is  specified  within  which  the  duties 
of  these  officers  are  to  be  respectively  per- 
formed. 

But  in  the  case  of  a  successful  claimant, 
their  acts  constitute  part  of  the  res  getta.  They 
are  part  of  the  proceeding;  and  the  District 
Court  must,  in  such  case,  retain  possession  of 
the  cause  until  the  mandate  of  this  court  is 
carried  into  execution. 

Iu  intervention  may,  in  various  ways,  be 
necessary  to  direct,  or  speed  the  action  of  the 
ministerial  officers  of  the  United  States. 

Neither  the  enrollment  of  the  decree  in  this 
court,  nor  of  the  mandate  in  the  court  below, 
can  conclude  the  cause,  and  fix  a  period  from 
which  the  timo  for  filing  a  petition  for  a  re- 
bearing,  or  bill  of  revivor,  is  to  run. 

The  case  remains  open,  always  liable  to  be 
acted  on  by  the  court  below,  until  the  mandate 
is  executed. 

No  time  is  prescribed  by  the  act,  within 
which  the  duties  of  the  surveyor-general  are 
to  be  performed.  The  nature  of  these  duties 
forbade  it.  It  was  to  survey  wild  lands  in 
trackless  forests. 

Ib  point  of  fact,  the  decision  of  the  surveyor- 
panal,  and  of  the  commissioner  of  the  gen- 
mi  land  office,  that  this  decree,  in  its  present 
in,  could  not  be  executed,  was  only  obtained 
{■■Mdiately  before  the  application  to  the  court 


U  they  erred  in  that  decision,  had  not  the 
let  Court  power,  in  the  exercise  of  its  au- 
,  to  carry  the  mandate  of  this  court  into 
to  correct  that  error,  and  to  require 
/  to  be  made  according  to  its  inter- 
of  the  decree?    That  was  one  of  the 
KM  ot  the  petitioners. 
•  ijppMcation  could  be  made  here.    The 
hai  passed  from  this  court  with  its  man- 


with  the  court  below  to  superin- 


tend the  execution  of  the  mandate;  and  must 
therefore  have  remained  open  in  that  court. 

That  which  is  here  contended  is,  that  neither 
the  time  at  which  the  decree  is  pronounced,  in 
this  court,  nor  that  when  the  mandate  is  filed 
in  the  court  below,  can  be  considered  as  the 
starting  point,  from  which  the  limitation  ap- 
plicable to  petitions  for  rehearing,  and  bills  of 
revivor,  is  to  be  computed. 

This  seems  to  result  inevitably  from  the 
mode  of  proceeding. 

The  decree  of  this  court  is  spoken  of.  But 
the  proceeding  here  is  but  an  affirmance  of  the 
decree  of  the  court  below. 

*The  mandate  is  the  certificate  of  [*616 
that  affirmance,  and  the  case  is  remanded  to 
the  District  Court  for  "  such  further  proceed- 
ings," as  according  to  right  and  justice,  and 
the  laws  of  the  United  States,  ought  to  be 
had.  It  is  then  necessarily  open  in  that 
court. 

It  may  do  whatever  "right  and  justice," 
and  "the  laws  of  the  United  States,"  require 
to  be  done. 

Here  it  is  obvious  that  this  application  is 
founded  on  such  matter. 

The  impossibility  of  reconciling  the  different 
parts  of  this  decree,  so  as  to  give  it  effect, 
could  only  be  ascertained  (from  the  vagueness 
of  this,  as  of  all  other  Spanish  grants)  by  the 
experimental  surveys  of  the  United  States 
officer. 

This  suggestion  withdraws  the  case  at  bar 
from  the  authority  of  that  of  Thomas  and 
Brockenborough,  and  of  the  rules  of  the  En- 
glish chancery. 

Repeated  experimental  surveys  were  neces- 
sary, for  the  purpose  of  ascertaining  whether 
the  lines  of  surveys  lying  in  the  supposed 
vicinity  of  those  specified  in  this  grant  would 
correspond  with  those  of  the  survey  referred 
to  in  the  decree.  It  was  only  when  this  had 
been  done,  that  the  impossibility  of  carrying 
this  decree  into  effect,  without  abandoning  the 
lines  of  the  survey  of  Burgevin,  and  resorting 
to  those  in  the  grant,  and  the  survey  of  Coffee, 
could  be  ascertained. 

No  laches  can  be  imputed  to  the  petitioners, 
because  the  time  which  has  since  elapsed  is 
not  within  any  legal  or  equitable  limitation. 

The  ground  upon  which,  however,  it  is  ap- 
prehended that  this  case  ought  to  be  put,  is, 
that  this  case  was  still  open  in  the  court  below 
for  the  purpose  of  this  petition. 

The  petitioners  had  a  final  decree  in  their 
favor,  as  ascertaining  their  title  to  twenty 
thousand  acres.  * 

As  they  were  required  to  do,  they  applied  to 
the  surveyor  to  admeasure  their  land  to  them. 

This,  alter  repeated  efforts,  in  a  wild  coun- 
try, he  failed  to  do,  alleging  certain  errors  in 
the  decree. 

When  this  was  ascertained,  application  was 
made  to  the  court  below,  so  to  reform  the 
decree  as  to  give  the  petitioners  the  benefit  of 
it  in  some  form. 

This  was  refused,  solely  on  the  ground  that 
such  petition  could  not  now  be  received. 

If,  therefore,  this  cause  is  open  for  any  pur- 
pose, in  the  District  Court,  as  we  apprehend 
all  such  cases  must  be,  while  the  surveyor  is 
engaged  in  makiog  the  survey,  In  obedience  to 
the  mandate;  if  the  court  could  have  granted 
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relief  in  any  form,  upon  petition,  to  the  appel- 
lants, then  we  suppose  that  its  judgment  must 
"be  reversed,  as  the  petition  contains  a  prayer 
for  general  relief. 

Mr.  Nelson's  argument  was  this: 

This  is  an  an  appeal  from  the  decision  of  the 
<$1 7*]  Superior  Court  of  the  'District  of  East 
Florida,  rendered  on  a  petition  exhibited  in 
said  court  by  the  appellants,  praying  for  cer- 
tain relief,  and  which  was  dismissed  by  said 
•court.  The  error  alleged  is,  that  the  decree  of 
dismissal  was  iinprovidently  passed. 

The  petition  is  spread  upon  the  record,  and 
need  not  be  repeated  here. 

It  is  sufficient  to  state,  that  it  seeks  to  reform 
a  decree  of  the  court  to  which  it  was  presented, 
passed  on  the  24th  day  of  November,  1884, 
and  which  was.  at  the  January  Term,  1836,  of 
this  court,  upon  an  appeal  prosecuted  by  the 
United  States,  affirmed.    (10  Peters,  308.) 

The  object  sought  to  be  effectuated  is  to 
make  the  decree  available  for  other  lands  than 
those  covered  by  it,  under  an  allegation  that 
the  recitals  in  said  decree  are  erroneous,  and 
this  it  is  proposed  to  do  by  the  instrumentality 
of  the  petition  set  out  in  the  record. 

The  appellee  maintains  that  the  court  below, 
in  dismissing  the  petition,  committed  no  error, 
and  that  the  same  ought  not  to  have  been  en- 
tertained by  it,  because  of  the  lapse  of  time 
from  the  rendition  of  the  decree  proposed  to 
be  reformed,  to  the  exhibition  of  the  petition 
in  this  case. 

The  proceedings  in  the  court  of  Florida  were 
had  in  pursuance  of  the  provisions  of  the  Act 
of  Congress  on  the  28d  of  May,  1828.  en- 
titled "An  Act  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirma- 
tion of  private  land  claims  in  Florida,"  the 
Oth  section  of  which  provides,  that  "all  claims, 
<&c.,  shall  be  received  and  adjudicated  by  the 
judge  of  the  Superior  Court  in  which  the  land 
lies,  upon  the  petition  of  the  claimant,  accord- 
ing to  the  forms,  rules,  regulations,  conditions, 
restrictions,  and  limitations,  prescribed  to  the 
district  judge,  and  claimants  in  the  State  of 
Missouri,  by  Act  of  Congress,  approved  May 
20th,  1824,  entitled  'An  Act  enabling  the 
claimants  to  lands,  within  the  limits  of  the 
State  of  Missouri  and  territory  of  Arkansas,  to 
institute  proceedings  to  try  the  validity  of  their 
claims.'" 

The  2d  section  of  the  act  last  referred  to  de- 
clares "that  every  petition  which  shall  be  pre- 
sented, under  the  provisions  of  this  art,  shall 
be  conducted  according  to  the  rules  of  a  court 
of  equity.* 

The  question  then  to  be  decided  is,  in  the 
view  entertained  by  the  appellees,  whether, 
according  to  those  rules,  the  petition  for  a  re- 
hearing, tiled  in  this  case,  was  in  time  to  justify 
(lie  court  below  in  opening  the  original  decree. 

This  was  passed  on  the  24th  day  of  Novem- 
ber, 1834,  and  was  affirmed  in  this  court  in 
January,  1830,  and  the  present  petition  was 
filed  on  the  21st  day  of  May,  1844. 

A  rehearing  will  not  be  granted,  if  once  the 
decree  has  been  enrolled,  even  if  only  one  of 
several  defendants  has  caused  the  enrollment. 
<1  Schoalea  &  Lefroy,  234.) 

Whatever  may  be  the  capacity  of  a  bill  of 
<J18*]  revivor  or  review,  to  *open  a  decree 
thus  enrolled,  a  petition  for  a  rehearing  is  in- 
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competent  to  such  an  end.    (Bennett  v.  Werter, 
2  Johns.  Ch.  Rep.,  805:8  Ch.  Rep.,  94.) 

But  in  this  case,  the  lapse  of  time,  in 
analogy  to  the  principles  of  law  applicable  to 
limitations,  is  a  bar  to  any  relief  under  this 
petition,  if  not,  indeed,  under  any  form  of  pro- 
ceeding. (10  Wheat..  146;  8  Peters,  138.) 

The  22d  section  of  the  Judiciary  Act  of  Sep- 
tember 24,  1789,  limits  writs  of  error  and  ap- 
peal to  five  years.  (1  Story's  Laws,  60;  8  Ibid., 
905,  906,  sec.  5 ;  MeCluny  y.BWiman,  6  Wheat.. 
598.) 

Appeals  in  cases  arising  under  the  Act  of 
1828  are  governed  by  the  7th  and  9th  sections 
thereof. 

And  the  12th  section  provides,  that  chums 
not  brought  or  prosecuted  to  final  decision 
within  two  years  shall  be  barred. 

Besides,  in  this  case,  a  mandate  bad  been 
sent  down  from  the  Supreme  Court  to  the 
Superior  Court  of  Florida;  and  after  a  man- 
date, no  rehearing  will  be  granted.  {Sibbaid  v. 
The  United  States,  12  Peters,  492,  and  autbori 
ties  there  cited.) 

It  is  a  mistake  to  suppose  that  the  object  of 
this  petition  was  to  operate  upon  a  ministerial 
officer,  the  surveyor  general,  in  the  execution 
of  the  decree  of  the  court ;  its  purpose  was  to 
reform  the  decree  itself,  and  to  assert,  sub 
stantially,  a  new  claim.  This,  it  is  respectfully 
insisted,  it  is  not  competent  for  the  appellants 
to  do  in  the  form  they  have  adopted. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

On  the  foots  presented,  one  consideration  is 
whether  the  petition  was  dismissed  for  a  proper 
reason.  The  petition  was  moved  on  by  the 
claimant's  counsel,  and  resisted  on  the  ground 
that  it  bad  not  been  filed  within  the  time  al- 
lowed by  law,  and  the  rules  of  the  court:  and 
it  is  insisted  it  was  dismissed  for  this  reason, 
which  is  insufficient;  as  the  bar  of  five  years 
cannot  be  interposed  under  the  circumstances. 
If  this  had  been  the  reason  given,  it  would  be 
immaterial,  if  the  order  was  proper  for  other 
reasons.  The  82d  section  of  the  Judiciary  Act 
prescribes  the  duty  of  this  court  in  such  casts, 
and  directs  it  to  proceed  and  give  judgment 
according  to  the  right  of  the  cause,  and  matter 
in  law,  without  regard  to  any  imperfections  in 
the  judgment. 

But  we  do  not  apprehend  any  imperfection 
to  exist;  the  court  says:  "  It  is  considered  that 
a  petition  for  a  rehearing  cannot  now  be  enter- 
tained by  this  court  in  this  cause."  And  why 
not?  In  1829  a  proceeding  was  instituted  in 
the  Superior  Court  of  East  Florida  by  the 
claimants  for  the  confirmation  of  a  claim  for 
twenty  thousand  acres  of  land  granted  to 
Arredondo.  In  1880  that  court  declared  the 
title  valid,  on  the  face  of  the  title  papers;  this 
fact  existing,  the  next  presented  for  ascertain- 
ment was  the  sufficiency  of  the  description  s» 
to  the  genera]  locality  of  the  land  granted. 
But  the  duties  of  the  'court  did  not  [*019 
end  here;  by  the  2d  section  of  the  Act  of  1824 
it  was  not  only  given  full  power  and  authority 
to  hear  and  determine  all  questions  arising  ia 
the  cause  relative  to  the  validity  of  the  title, 
and  the  descriptive  identity  of  location  on  toe 
face  of  the  title;  but  third,  to  settle  the  pre^ 
cise  boundaries  of  the  land  on  the  ground; 
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founding  its  decree  on  an  existing  survey,  if  a 
proper  one  was  produced,  and  if  not,  to  let  the 
party  proceed  according  to  the  6lh  section  of 
the  act.  On  the  face  of  the  title  no  material 
difficulty  seems  to  have  arisen ;  but  to  identify  the 
land  called  for  was  most  difficult,  and  probably 
impossible.  If  the  grant  had  been  unaided  by 
a  survey,  it  cannot  well  be  perceived  how  it 
could  have  escaped  from  the  principles  on 
which  were  rejected  the  claims  of  Forbes, 
Bayck,  and  Joseph  Delespine  (found  in  15 
Peters),  and  of  Miranda  (in  16  Peters).  To 
avoid  doing  so,  the  land  was  decreed  by  metes 
and  land  marks,  founded  on  a  survey  (purport- 
ing to  have  been  made  for  the  land  granted)  by 
Don  Andres  Burgevin  on  the  14th  of  Septem- 
ber, 1819. 

This  survey,  it  is  contended,  is  for  land 
lying  in  a  different  locality  from  that  referred 
to  in  the  grant,  and  being  so,  it  is  urged,  that 
according  to  the  rulings  6f  this  court,  no  sur- 
rey could  be  made  for  any  other  land  than  that 
granted  after  the  24th  of  January,  1818;  as  this 
would  in  effect  be  a  new  grant,  which  the 
treaty  prohibited  after  that  date,  according  to 
the  cases  of  Clarke  tmdr'ffuertas,  in  8  and  9 
Peters,  and  that  of  Faroe*  (15  Peters,  182);  and 
there  being  no  equivalent  provided  in  the  grant 
to  except  the  case  from  these  principles,  the 
survey  could  not  legally  be  the  basis  of  a 
decree. 

This  may  have  been  true,  and  the  decree  for 
the  land  contained  in  Burgevin's  survey  errone- 
ous; but  the  question  is,  whether  the  court 
below  had  any  power  to  correct  it.  If  it  had 
not,  then  no  petition  for  such  purpose  could  be 
heard,  either  on  the  part  of  the  United  States, 
or  the  claimants  in  that  court. 

From  the  decree  made  in  1880,  an  appeal 
was  prosecuted  by  the  United  States  to  this 
court;  the  claimants  rested  content,  and  prose- 
cuted no  cross  appeal.  (10  Peters,  808.)  On 
a  hearing,  the  decree  below  was  affirmed  for 
the  specific  land,  and  the  cause  remanded  for 
further  proceedings,  to  the  end  that  a  patent 
might  issue,  pursuant  to  the  6th  section  of  the 
Act  of  1834,  which  declares  it  shall  be  for  the 
land  "specified  in  the  decree;"  and  prohibits 
a  survey  for  any  other  land,  unless  that  decreed 
hai  been  disposed  of,  when  a  change  is  author- 
ized by  the  11th  section;  but  as  no  other  ap- 
propriation of  the  land  set  forth  in  the  decree 
is  alleged  to  exist,  this  circumstance  is  out  of 
thepreaent  case. 

The  claimants  not  being  willing  to  take  the 
land  in  Burgevin's  survey,  assumed  the  right 
to  have  a  resurvev  made,  or  to  have  adopted 
that  made  by  Joshua  A.  Coffee,  on  their  be- 
half, in  1884,  which  they  allege  is  at  the  place 
called  for  in  the  grant;  and  this  on  the  ground 
that  the  decree  of  1830  is  inconsistent,  it  being 
in  confirmation  of  the  land  granted,  and  also 
620*1  of  Burgevin's  survey — 'the  places  not 
being  the  same.  This  change  was  refused  at 
the  land  office  here,  for  the  reason  that  the  de- 
cree excluded  such  a  change  until  it  was  alter- 
ed by  the  proper  judicial  authority.  For  this 
purpose  the  petition  for  a  rehearing  was  filed, 
seeking  to  have  the  decree  of  1830  reformed, 
a»d  that  part  of  it  establishing  locality  and 
boundaries  set  aside  or  disregarded,  and  the 
land  located  elsewhere.  This  the  Superior 
Court  of  East  Florida  had  no  power  to  do,  on 
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the  facts  set  forth  by  the  petition,  because  the 
decree  of  this  court,  made  in  affirmance  of  that 
made  below,  is  conclusive  on  the  inferior  court; 
and  it  has  no  authority  to  disturb  it  by  the 
mode  proposed,  but  can  only  execute  our  man- 
date, and  settle  so  much  as  remains  to  be  done. 
For  the  principles  governing  in  like  cases,  we 
refer  to  the  ex-parte  application  of  Sibbald,  and 
the  rules  there  laid  down  (12  Peters,  489,  490), 
to  which  nothing  need  be  added;  as  they  are  al- 
together adverse  to  the  present  proceeding, 
and  show  that  the  petition  was  properly  dis- 
missed. 

Cited-IT  Wall.,  283. 


THE  UNITED  STATES,  Appellant!, 

v. 

WILLIAM  MARVIN. 

Courts  of  Florida  no  right  to  receive  petition  for 
confirmation  of  private  land  claim  after  May 
S6,  1831. 

The  Act  of  the  26th  of  Hay,  1830,  providing  for 
the  final  settlement  of  land  claims  in  Florida,  must 
be  construed  to  contain  the  same  limitation  of  time 
within  which  claims  were  to  be  presented  as  that 
provided  by  the  Act  of  23d  of  May,  1828. 

That  limitation  was  one  year.  The  courts  of 
Florida,  therefore,  had  no  right  to  receive  a  peti- 
tion for  the  confirmation  of  an  incomplete  conces- 
sion after  the  28th  of  May,  1831. 

The  case  In  16  Peters,  329,  examined  and  dis- 
tinguished from  the  present. 

THIS  was  an  appeal  from  the  Superior  Court 
for  the  District  of  East  Florida. 

It  was  a  land  claim,  and  as  the  opinion  of  the 
court  turned  entirely  upon  the  question, 
whether  or  not  the  claim  was  filed  in  time  in 
the  court  below,  it  is  only  necessary  to  state  the 
circumstances  which  bear  upon  that  point. 

On  the  23d  of  May,  1828  (1  Land  Laws,  439), 
Congress  passed  an  act,  the  12th  section  of 
which  was  as  follows: 

"  That  any  claims  to  lands,  tenements,  and 
hereditaments,  within  the  purview  of  this  act, 
which  shall  not  be  brought  by  petition  before 
said  court  within  one  year  from  the  passage  of 
this  act,  or  which,  being  brought  before  said 
court,  shall,  on  account  of  the  neglect  or  delay 
of  the  claimant,  not  be  prosecuted  to  a  final  de- 
cision within  two  years,  shall  be  forever  barred, 
both  at  law  and  in  equity;  and  no  other  action 
at  common  law,  or  proceeding  in  equity,  shall 
ever  thereafter  be  sustained  in  any  court  what- 
ever." 

On  the  26th  of  May,  1880,  another  act  was 
passed  (1  Land  "Laws,  466),  providing  [*621 
for  the  final  settlement  of  land  claims  in  Flori- 
da. It  confirmed  certain  claims  under  a  league 
square,  which  had  been  recommended  for  con- 
firmation by  the  register  and  receiver  of  the 
land  office,  acting  as  commissioners  in  the  Dis- 
trict of  East  Florida,  and  then  proceeded  to  en- 
act by  the  4th  section,  as  follows: 

"  That  all  the  remaining  claims  which  have 
been  presented  according  to  law,  and  not  final- 
ly acted  upon,  shall  be  adjudicated  and  finally 
settled  upon  the  same  conditions,  restrictions, 
and  limitations,  in  every  respect,  as. are  pre- 
scribed by  the  Act  of  Congress,  approved  28d 
May,  1828,  entitled  "  An  Act  supplementary  to 
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the  several  acts  providing  for  the  settlement 
and  confirmation  of  private  land  *  claims  in 
Florida." 

On  the  17th  of  June,  1843,  Marvin  filed  in 
the  clerk's  office  of  the  Superior  Court  for  the 
District  of  East  Florida,  a  petition,  claiming 
title  to  seven  thousand  acres  of  land  which  had 
been  granted  to  Bernardo  Segui,  in  the  year 
1815.  by  Estrada,  then  the  Governor  of  East 
Florida.  He  further  stated  that  the  claim  had 
been  presented  to  the  commissioners,  recom- 
mended by  them  to  Congress  for  confirmation, 
and  confirmed  by  Congress  to  the  extent  of  one 
league  square,  by  the  Act  of  May  23,  1828. 

An  answer  being  filed  on  behalf  of  the  Unit- 
ed States,  and  sundry  matters  being  given  in 
evidence  by  the  petitioner,  the  cause  came  on 
for  trial,  when  the  court  decided  that  by  the 
Act  of  Congress  of  May  26,  1880,  the  claimant 
was  not  bound  to  file  his  petition  within  one 
year  from  the  passage  of  said  act,  and  then  pro- 
ceeded to  decree  in  favor  of  the  claim. 

From  this  decree  the  United  States  appealed 
to  this  court. 

The  cause  was  argued  by  Mr.  Nelson,  At- 
torney-General, on  behalf  of  the  United  States, 
and  by  Mr.  Marvin  for  the  defendant  in  error. 

Mr.  Nelson  referred  to  the  acts  of  Congress 
above  cited,  and  said  that  the  question  under 
this  head  was,  whether  the  limitation  of  time 
prescribed  by  the  Act  of  1828  was  continued 
by  the  Act  of  1830.  The  case  in  15  Peters, 
819,  was  relied  upon  by  the  other  side,  and  was 
the  foundation  of  the  opinion  given  by  the  court 
below.  But  the  point  did  not  arise  in  that  case, 
because  there  a  petition  had  been  filed  in  time. 
In  all  other  land  laws  there  was  a  limitation, 
because  the  policy  of  the  government  was  to 
have  all  land  claims  settled  within  a  given 
time. 

Mr.  Marvin  argued  in  the  following  manner: 

The  petition  in  this  case  was  filed  June  17, 
1843,  and  the  only  point  of  any  difficulty  in  the 
case,  and  the  only  one  argued  in  the  court  be- 
low, is,  whether  the  petition  was  filed  in  prop- 
er time. 

The  correct  decision  of  this  question  depends 
upon  the  construction  to  be  given  to  the  4th 
section  of  the  Act  of  Congress  of  May  26, 1880, 
622*]  'entitled  "An  Act  to  provide  for  the 
final  settlement  of  land  claims  in  Florida,"  and 
to  the  12th  section  of  the  Act  of  May  23d,  1828, 
entitled  "  An  Act  supplementary  to  the  several 
acts  providing  for  the  settlement  and  confirma- 
tion of  private  land  claims  in  Florida." 

By  the  4th  section  of  the  Act  of  May  26, 
1830,  it  is  provided,  that  "all  the  remaining 
claims  which  have  been  presented  according  to 
law,  and  not  finally  acted  upon,  shall  be  adju- 
dicated and. finally  settled,  upon  the  same  con- 
ditions, restrictions,  and  limitations  as  are  pre- 
scribed in  the  Act  of  1828."  This  claim  had 
been  presented,  according  to  law,  to  the  land 
commissioners,  and  by  them  presented  to  Con- 
gress, and  recommended  for  confirmation.  It 
remained  to  be  finally  settled,  Congress  confirm- 
ing only  to  the  extent  of  one  league  square. 

The  point  of  difficulty,  if  any,  is  in  the  true 
meaning  of  the  words  "  conditions,  restrictions, 
and  limitations."  These  words  do  not  neces- 
sarily mean  a  limitation  as  to  time.  By  the  12th 
section  of  the  Act  of  May,  1828,  claims  were  to 
be  brought  by  petition  before  the  court,  within 
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one  year  thereafter,  i.  «.,  by  May  23d,  1829.  an< 
prosecuted  to  final  decision  in  two  years,  1. 1. 
by  May  28d,  1830.  Yet  the  Congress  says 
May  26, 1830.  more  than  two  years  afterward 
that  the  remaining  claims  shaft  be  adjudicate) 
upon  the  same  limitations,  &c.,  as  in  the  Ac 
of  1828,  which  would  be  impossible  if  thes 
words  included  the  idea  of  time;  for  the  tim 
to  file  the  petition,  and  even  for  final  decision 
had  already  expired,  and  no  proceedings  couli 
be  had.  But  the  Congress  intended,  by  the  4t 
section  of  the  Act  of  1830,  that  the  proceedins 
should  be  had  for  a  final  settlement.  The  tit! 
of  the  act  is,  "  to  provide  for  a  final  settle 
ment,"  &e.  These  words,  then,  cannot  intend 
limitation  as  to  the  time  of  commencing  pre 
ceedings,  but  mean  those  various  conditions 
restrictions,  and  limitations,  in  regard  to  th 
practice,  course  of  proceedings,  &c.,  <fcc.,  it 
quired  by  the  Act  of  1828,  and  the  Missouri ac 
upon  the  same  subject. 

This  point  was  argued  in  the  case  of  Th 
United  States  v.  Deletpine  (15  Peters,  819),  aw 
the  court  says  there  "  is  no  direct  limitation  ii 
the  Act  of  1880."  Will  the  court  imply  a  limit 
ation  as  to  time  in  this  highly  remedial  statute 
and  by  such  implication  defeat  a  final  settle 
ment  of  these  land  claims,  to  effect  which  wa 
the  object  of  passing  the  act,  and  in  which  bail 
parties  are  interested ;  and  that,  too,  in  a  ess 
where  the  minority  of  heirs  repels  any  impuu 
tion  of  laches  on  the  part  of  the  claimants 
Justice  and  public  policy  are  both  against  an) 
such  implication. 

Mr.  Justice  Catron  delivered  the  opinion  oi 
the  court: 

This  is  an  appeal  from  a  decree  rendered  bj 
the  Superior  Court  of  the  District  of  EM 
Florida,  by  which  it  was  adjudged  that  a 
limitation  existed  to  the  filing  for  adjudicatkn 
a  claim  for  land  under  the  acts  of  23d  May 
1828,  and  of  26th  May,  1880. 

•The  petition  to  the  Superior  Court  [*62{ 
of  Florida  was  filed  in  1848  by  Marvin,  t 
have  confirmed  to  him  seven  thousand  acre 
of  land  on  the  river  St.  John's,  by  a  concew 
in  the  first  form  made  in  favor  of  Don  I 
nardo  Segui,  on  the  20th  December,  181$, 
Governor  Estrado:  and  the  first  question 
sented  below  was,  and  is  here,  had  the  Snpei 
Court  jurisdiction  to  entertain  the  cause?  T 
court  Laving  adjudged  that  the  Act  of  1 
had  no  limitation  in  it,  and  our  conclusion 
Ing  to  the  contrary,  we  will  briefly  state 
reasons  for  reversing  the  decree  and  for  oti 
ing  the  petition  to  be  dismissed. 

The  first  act  conferring  jurisdiction  on  cat 
courts  of  the  United  States,  to  adjudge  tit 
to  land  of  the  foregoing  description,  waa  tl 
of  May  26,  1824,  and  applicable  to  lands  fy 
within  the  State  of  Missouri  and  territory 
Arkansas.  By  the  5th  section  of  that 
was  declared  that  all  claims  within  la  purr 
should  be  brought  by  petition  before  the  1 
trict  Court  within  two  years  from  the  psm 
of  the  act;  and  when  so  brought  before 
court,  if  the  claimant,  by  his  own  neglect 
delay,  failed  to  prosecute  the  cause  to  1 
decision  within  three  years,  he  should  be 
ever  barred,  both  at  law  and  in  equity; 
that  no  other  action  at  common  law,  or  F 
ceeding  in  equity  should  ever  theresfw 
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sustained,  in  any  court  whatever  in  relation  to 
aid  claims. 

By  the  Act  of  1838,  sec.  6,  the  provisions  of 
the  Act  of  1824  were  extended  to  the  Superior 
Court  of  Florida,  with  some  modifications;  and 
among  others  by  sec.  12,  that  any  claims  to 
land*  within  the  purview  of  that  act  which 
should  not  be  brought  by  petition  before  the 
proper  court  within  one  year  from  the  passing 
of  the  act;  or  which,  being  brought  before  the 
murt,  should  not  on  account  of  the  neglect  or 
delay  of  the  claimant,  be  prosecuted  to  a  final 
decision  within  two  years,  should  be  forever 
barred ;  and  that  no  action  at  common  law  or 
in  equity  should  ever  thereafter  be  sustained  in 
my  court  whatever.  And  by  sec.  18,  the  de- 
cree was  to  be  conclusive  between  the  United 
Stales  and  the  claimant. 

The  Act  of  1880,  in  its  1st,  2d,  and  3d  sec- 
Ikras,  confirms  various  claims;  and  in  the  4th 
icction  declares  that  all  the  remaining  claims 
which  had  been  presented  according  to  law  to 
certain  boards  of  commissioners  referred  to  in 
the  previous  sections,  and  not  finally  acted  on 
by  Congress,  should  be  adjudicated  and  finally 
settled  upon  the  same  conditions,  restrictions 
and  limitations,  in  every  respect,  "  as  are  pre- 
KTtbed  by  the  Act  of  Congress  approved  May 
3,  1828,  entitled  'An  Act  supplementary  to  the 
several  acts  providing  for  the  settlement  and 
confirmation  of  private  land  claims  in  Florida.'" 
The  last  law  of  1880  Is  also  entitled  an  act  to 
provide  for  the  same  purpose:  It  is  supple- 
mentary to,  and  in  effect  re-enacts  the  law  of 
1888;  carrying  with  it  the  entire  provisions  of 
the  previous  statutes,  save  in  bo  far  as  previous 
parts  of  them  were  modified  by  subsequent 
conflicting  provisions.  The  policy  of  Congress 
684*]  'was  to  settle  the  claims  in  as  short  a 
tine  as  practicable,  so  as  to  enable  the  govern- 
Bent  to  sell  the  public  lands;  which  could  not 
he  done  with  propriety  until  the  private  claims 
vera  ascertained.  As  these  were  many  in 
•umber,  and  for  large  quantities,  no  choice 
•aa  left  to  the  government  but  their  speedy  set- 
tlement, and  severance  from  the  public  domain ; 
inch  has  been  its  anxious  policy  throughout, 
is  appears  from  almost  every  law  passed  on  the 
■abject.  In  1828  the  time  for  filing  petitions 
before  die  courts  was  even  reduced  from  two 

Eto  one,  and  a  positive  bar  interposed  in 
of  failure.  This  policy  we  think  Con- 
intended  to  maintain,  and  that  the  courts 
of  florida  had  no  jurisdiction  to  receive  a  peti- 
fcn  for  the  confirmation  of  an  incomplete  con- 
cession like  the  one  before  us,  after  the  26th  of 
Kay,  1831. 

Some  stress  has  been  placed  on  the  language 
Mployed  by  this  court  in  Deletpine'i  case  (15 
men,  329);  and  on  which  it  is  supposed  the 
Wat  below  founded  its  decree  on  the  head  of 
krisdiction.  There  an  amended  petition  had 
Man  filed  after  the  expiration  of  a  year  from 
fee  26th  of  May,  1881,  and  the  question  was 
■Aether  the  defective  petition,  filed  in  time, 
had  saved  the  bar,  and  ft  was  held  that  it  had. 
1st  so  far  from  holding  that  no  bar  existed, 
he  contrary  is  rather  to  be  inferred;  the  direct 
(■estkm  was  neither  decided  or  intended  to  be. 

Ar  the  reason*  dated,  we  order  the  decree  of 
•at  Superior  Court  of  East  Florida  to  be  reverted, 
Ptd  direct  that  the  appellee*'  petition  be  dismissed. 

Bowasd  8. 


LLEWELLYN  PRICE,  Jun.,  for  the  use  of 

Daniel  W.  Gaulley,  Plaintiff  in  Error, 

v. 

MARTHA  A.  SESSIONS. 

Bequest  to  infant  daughter — age — marriage — 
death — husband's  rights. 

Where  a  testator  devised  certain  property  to  his 
Infant  daughter,  to  be  delivered  over  to  her  when 
she  should  arrive  at  the  age  of  eighteen  years,  and 
the  daughter  tot  the  age  of  sixteen,  married  the 
executor  who  had  the  principal  management  of 
the  estate,  and  possession  of  the  property  devised, 
he  must  be  considered  as  holding  It  as  executor, 
and  not  as  husband. 

The  executors  had  no  power  to  deliver  the  prop- 
erty to  the  daughter,  or  to  her  guardian,  or  to  her 
husband,  before  the  happening  of  the  contingency 
mentioned  In  the  will. 

The  law  ot  the  State  of  Mississippi,  providing 
that  a  wife  should  retain  such  property  in  her  own 
right,  notwithstanding  her  coverture,  having  gone 
into  operation  before  the  daughter  arrived  at  the 
age  of  eighteen  years,  the  distribution  to  her  must 
be  considered  to  have  been  made  under  that  law. 

The  property,  therefore,  cannot  be  responsible 
for  the  husband's  debts. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

The  facts  were  these: 

In  June,  1886,  Russell  Smith  died,  leaving  a 
will,  the  second  section  *of  which  [*625 
directed  that  his  just  debts  and  funeral  ex- 
penses be  paid,  and  that,  for  this  purpose,  the 
force  be  kept  together  on  his  plantation,  Sylvan 
Vale,  and  prudently  managed  until  that  wop, 
or  the  subsequent  one,  should  yield  a  fund  to 
pay  said  debts. 

The  third  section  bequeathed  to  his  step-son, 
William  D.  Griffin,  four  quarter-sections  of 
land,  and  seventeen  slaves:  and  continued  as 
follows:  "  which  property  is  to  be  delivered  to 
the  said  William  D.  Griffin,  by  my  executors, 
when  he  shall  arrive  at  the  age  of  twenty-one 
years;  and  should  he,  the  said  William D.  Grif- 
fin, die  before  he  arrives  at  the  age  of  twenty- 
one  years,  then,  and  in  that  event,  the  afore- 
said property,  real  and  personal,  is  to  be  equally 
divided  between  my  dear  beloved  brothers-in- 
law,  E.  J.  Sessions,  P.  W.  Defrance,  W.  Le 
Defiance,  and  Charles  A.  Defrance,  provided 
they  be  living;  if  not.  then  it  is  to  revert  to  my 
estate  again,  to  be  disposed  of  as  hereinafter 
provided. 

'•  4th.  I  give  and  bequeath  unto  my  dear  be- 
loved daughter,  Martha  Ann  Smith,  all  the  re- 
maining balance  of  my  estate,  real  and  personal, 
not  mentioned  in  my  bequest  to  William  D. 
Griffin,  and  should  he  and  the  others  before 
mentioned,  to  whom  the  said  legacy  was  to 
descend,  all  be  dead,  she  is  also  to  inherit  it, 
the  said  legacy  to  W.  D.  Griffin ;  but,  at  all 
events,  the  property  is  to  be  kept  together, 
and  the  force  worked  on  the  plantation,  until 
my  said  daughter,  Martha  Ann,  arrives  at  the 
age  of  eighteen  years,  at  which  time  my  exec- 
utors are  to  deliver  over  to  her  all  of  the  prop- 
erty first  set  apart  for  her,  and  still  retain  the 
possession  of  the  legacy  to  W.  D.  Griffin,  and 
not  deliver  it  to  her  if  he  lives  until  he  is  twenty- 
one  years  of  age;  and  if  he  dies,  the  mode  is 
pointed  out  for  them  to  pursue.  But  should 
my  said  daughter,  Martha  Ann,  die  before  she 
arrives  at  the  age  of  eighteen,  or  has  an  heir  of 
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her  own  body,  then  the  legacy  left  her,  as  also 
that  may  descend  to  her  from  the  first  legacy 
(to  W.  D.  Griffin),  is  to  be  disposed  of  as  fol- 
lows, to  wit:"  &c.,  &c. 

He  further  appointed  E.  J.  Sessions,  P.  W. 
Defrance,  John  Lane,  and  George  Selser.  exec- 
utors;'and  John  Lane  guardian  to  his  daugh- 
ter, Martha,  the  defendant  in  error  in  the  pres- 
ent suit,  who  was,  at  that  time,  about  fourteen 
years  of  age. 

On  the  25th  of  July,  1886,  the  will  was  ad- 
mitted to  probate,  and  lettersy  testamentary 
were  granted  to  three  of  the  executors,  viz., 
Sessions,  Lane,  and  Selser;  and  Lane  was  also 
appointed  guardian  to  the  child. 

On  the  8th  of  May,  1888,  Sessions,  together 
with  Samuel  Fernandis,  and  H.  Fernandis, 
executed  to  Price,  the  plaintiff  in  error,  two 
promissory  notes;  one  payable  eight  months 
after  the  1st  of  May,  1888,  for  $2,845.11.  and 
the  other  payable  twelve  months  after  the  1st 
of  May,  1838,  for  $2,401.16;  both  being  nego 
tiable  and  payable  at  the  office  of  the  Planters' 
Bank,  Vicksburg,  Mississippi. 

In  September,  1888,  Sessions,  one  of  the 
026*1  executors, married  Martha,  *the  daugh- 
ter of  the  testator,  she  being,  at  that  time,  about 
sixteen  years  of  age. 

In  August.  18%,  Price,  a  citizen  of  the  Re- 
public of  Texas,  and  suing  for  the  use  of  Gaul- 
ley,  a  citizen  of  the  State  of  New  York.brought 
suit  against  the  three  makers  of  the  notes  afore- 
said, in  the  Circuit  Court  of  the  United  States. 

At  November  Term,  1889.  he  obtained  a 
judgment  against  the  whole  three,  and  in  De- 
cember following  issued  a  fieri  faeiat  upon  the 
judgment. 

The  property  levied  upon  was  suffered  to  re- 
main in  the  hands  of  the  possessors,  upon  their 
executing  a  forthcoming  bond. 

In  1839,  the  Legislature  of  Mississippi  passed 
an  act  (Acts,  72).  the  22d  and  23d  sections  of 
which  were  as  follows: 

"  Sec.  22.  Any  married  woman  may  become 
seized  or  possessed  of  any  property,  real  or 
personal,  by  direct  bequest,  demise,  gift,  pur- 
chase, or  distribution,  in  her  own  name,  and  as 
of  her  own  property;  provided,  the  same  does 
not  come  from  her  husband  after  coverture. 

"  Sec.  28.  Hereafter,  when  any  woman,  pos- 
sessed of  a  property  in  slaves,  shall  marry,  her 
property  in  such  slaves,  and  their  natural  in- 
crease, shall  continue  to  her,  notwithstanding 
her  coverture;  and  she  shall  have,  hold,  and 
possess  the  same,  as  her  separate  property,  ex- 
empt from  any  liability  for  the  debts  or  con- 
tracts of  the  husband." 

The  24th  section  gave  to  a  woman  who  be- 
came entitled  to  slaves  during  coverture,  the 
same  right  which  the  preceding  section  gave 
to  those  women  who  possessed  slaves  at  the 
time  of  marriage. 

In  January,  1840,  Sessions  and  wife  executed 
two  mortgages;  one  to  the  Commercial  and 
Railroad  Bank  of  Vicksburg,  of  land  and  ne- 
groes, to  secure  $21,661.  I9,and  the  other  to  the 
Planters'  Bank,  of  other  land  and  negroes,  to 
secure  $7,121.20. 

In  May,  1840.  the  forthcoming  bond,  already 
spoken  of,  was  forfeited,  the  effect  of  which 
was  equivalent  to  a  judgment  against  principal 
and  sureties,  for  debt,  interest  and  costs. 

On  the  23d  of  November,  1840,  the  executors 
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of  Russell  Smith  presented  their  account  to  to 
Probate  Court,  by  which  it  was  received,  ei 
amined,  allowed,  and  ordered  to  be  recorded 
and  the  executors  were  discharged  fromfurthr 
accounting  with  the  court,  unless  thereafte 
cited  by  parties  Interested. 
The  estate  was  made  Dr.,  $39,345.7 

And  allowed  s  credit  of  13,636. 1 

By  which  it  appeared  the  executors 

had  overpaid  $25,709.4 

In  January,  1842,  an  alia*  fieri  faeiat  was  it 
sued  against  Sessions,  together  with  the  secur 
ties  on  the  forthcoming  bond,  and  levied  upo 
the  land  and  negroes  which  were  devised  t 
Martha  by  her  father. 

In  February,  1842,  Martha  claimed  the  proj 
perty  as  her  own, and  "the  question  was  [*62' 
brought  before  the  court  below  on  the  validit 
of  said  claim. 

Upon  the  trial,  the  claimant  then  introduce 
John  Lane,  one  of  the  executors,  whose  comp 
tency  was  objected  to  by  the  plaintiff,  but  in 
permitted  to  testify,  by  the  court.  Said  witoe 
testified  that  Egbert  J.  Sessions,  one  of  the  d 
fendants  in  the  above  named  fieri  faeiat,  ha 
acted  as  executor  from  the  time  he  qualified  i 
such, in  conjunction  with  the  two  otber  exm 
tors;  that  Egbert  J.  Sessions  had  taken  charj 
of  the  plantation  and  slaves,  as  executors,  u 
had  since  had  the  actual  control  and  manag 
ment  thereof,  that  the  possession  of  Seeskx 
was  joint  with  the  other  executors,  and  the  on 
trol  of  the  slaves  was  given  to  hint  by  the  othi 
executors  as  a  matter  of  convenience,  at  hi 
Sessions,  lived  on  the  adjoining  plantatkn 
The  witness  further  testified  that  the  estate  i 
Russell  Smith  was  unsettled,  and  that  there  a 
now  outstanding  debts  against  the  estate  < 
Russell  Smith,  unpaid,  amounting  to  upwtn 
of  twenty  thousand  dollars.  Witness  lurth 
testified  that  the  accounts  of  the  affairs  of  U 
estate  had  been  kept  and  rendered  mostly  1 
Egbert  J.  Sessions,  the  witness  (Lane)  havii 
made  but  two  annual  settlements.  Witna 
stated  that  he  had  rendered  accounts,  as  guar 
ian  of  claimant,  Martha  A.  Sessions.  W 
nesa  further  stated  that  he  considered  Egbt 
J.  Sessions  in  the  possession  of  the  property  ,i 
the  capacity  of  executor  of  Russell  Smith  ;tai 
the  claimant  and  Egbert  J.  Sessions  bad  intej 
married  in  1888;  that  said  Sessions  was  now 
the  possession  of  the  property  since  the  marmg 
that  no  formal  act  of  delivery  of  the  proper 
to  E.  J.  Sessions,  by  the  executors,  had  Ufa 
place  since  the  marriage  of  the  claimant  wr 
said  Sessions. 

The  plaintiff  proved  that  claimant  was  do 
about  twenty  years  of  age.  and  was  sixteen  yes 
of  age  at  the  time  of  her  marriage  with  m 
Egbert  J.  Sessions,  which  was  in  Septemn 
1888. 

The  plaintiff  proved  by  John  Lane  that  1 
assented  to  the  execution  of  the  two  mortgag 
above  named,  by  Sessions  and  wife.the  press 
claimant. 

The  claimant  then  proved  that  the  drt 
enumerated  in  said  mortgage  before  referred 
was,  as  she  believed,  in  renewal  of  debt*  on 
tracted  with  the  bank  by  Russell  Smith  is  I 
lifetime,  the  claimant's  father. 

Said  John  Lane  further  proved  that  be  w 
a  director  in  one  of  the  banks  to  which  ■ 
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mortgages  are  made;  that  be  bad  assisted  Ses- 
lions  in  making  the  arrangement  with  the 
bank,  and  also  assented  that  be  (Sessions)  and 
claimant  should  mortgage  the  property  to  the 
banks. 

This  waa  all  the  proof  in  the  cause;  and, 
thereupon,  the  court  instructed  the  jury,  "that 
the  property  devised  and  bequeathed  by  the 
will  of  Russell  Smith  to  the  claimant,  Martha 
A.,  did  not  vest  in  her,  nor  was  she  entitled  to 
628*]  the  possession  of  it  until  she,  the  "claim- 
maot,  arrived  at  the  age  of  eighteen  years;  and 
iltbough  she  married  the  defendant  in  the  exe- 
cution before  that  time,  the  title  of  the  prop- 
erty could  not  be  vested  in  him  until  the  claim- 
sot  attained  eighteen  years  of  age,  at  which 
time,  under  the  will,  she  became  entitled  to  the 
possession  of  it;  that  the  property  in  contro- 
versy is  a  chose  in  action,  and  could  not  vest  in 
her  husband  until  she  or  he  had  reduced  it  to 
possession,  which  could  not  be  done,  by  the 
terms  of  the  will,  before  she  was  eighteen  years 
of  age.  If,  therefore,  when  the  Act  of  the  Mis- 
liwippi  Legislature,  securing  to  married  women 
their  property,  free  from  the  debts  of  their 
husbands  (which  went  into  effect  in  April, 
1839),  the  claimant  had  not  attained  the  age 
of  eighteen  years,  the  husband  had  no  legal 
estate  in  it,  and  it  could  not  be  subject  to  this 
execution;  and  if  they  believe  from  the  evi- 
dence that  the  possession  held  by  Egbert  J. 
Sessions. one  of  the  defendants  in  the  execution, 
was  held  as  executor  up  to  that  time  jointly 
with  the  other  executors,  such  possession  vested 
in  him  no  legal  interest  by  his  marriage  with 
the  claimant,  either  to  the  land  or  slaves,  or 
other  personal  property. 

"To  which  instructions  of  the  court  the 
plaintiff  excepted,  and  rendered  this  his  bill  of 
exceptions  at  the  time,  before  the  jury  retired 
from  the  bar. which  he  prayed  might  be  signed, 
sealed,  enrolled, and  made  a  part  of  the  record, 
which  is  done  accordingly. 

"  J.  McKlNLEY,  [SEAL.]" 

Under  these  instructions  the  jury  found  a  ver- 
dict for  the  claimant,  and  to  review  their  cor- 
rectness the  writ  of  error  was  brought. 

Mr.  Henderton  for  the  plaintiff  in  error. 

Mr.  Crittenden  for  the  defendant  in  error. 

Mr.  Henderton  referred  to  the  following  as- 
aignment  of  errors  which  had  been  filed  in  the 
court  below: 

1.  The  court  erred  in  instructing  the  jury 

"  That  the  property  devised  and  bequeathed 
by  the  will  of  Russell  Smith  to  the  claimant 
Martha  Ann  did  not  vest  in  her  until  she  ar- 
rived at  the  age  of  eighteen  years. 

2.  The  court  erred  in  instructing  the  jury 

"  That  the  title  to  the  property  did  not  vest 
in  Egbert  J.  Sessions  until  the  claimant  arrived 
at  eighteen  years  of  age." 
8.  The  court  erred  in  instructing  the  jury 
"  That  the  property  in  controversy  is  a  chose 
in  action,  and  could  not  vest  in  the  husband  of 
the  claimant  until  she  or  be  had  reduced  it  to 
possession. 
4  The  court  erred  in  instructing  the  lury 
"  If,  when  the  Act  of  the  Mississippi  Legis- 
lature, securing  to  married  women  their  prop- 
erty, free  from  the  debts  of  their  husbands 
(which  went  into  effect  in  April,  1889).  the 
claimant  had  not  attained  the  age  of  eighteen 
years,  the  husband  bad  no  legal  estate  in  it, 
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and  it  could  not  be  subject  to  this  execu- 
tion." 

*5.  The  court  erred  in  instructing  the  [*629 
jury — 

"If  they  believed  from  'the  evidence  that 
the  possession  held  by  Egbert  J.  Sessions,  one 
of  the  defendants  in  the  execution,  was  held  as 
executor  up  to  mat  time  (when  the  act  of  the 
Legislature  of  Mississippi, above  referred  to,  was 
passed),  jointly  with  the  other  executors,  such 
possession  vested  in  him  no  legal  interest  by  his 
marriage  with  the  claimant,  either  to  the  land 
or  slaves,  or  other  personal  property." 

6.  The  court  instructed  the  jury  contrary  to 
the  law  of  the  case. 

His  argument  then  proceeded  as  follows: 

Notwithstanding  that  Russell  Smith  died  in 
June.  1836,  and  his  daughter  Martha  married 
the  said  Egbert  in  September,  1888,  and  the 
Married  Women's  Act  took  effect  on  the  15th 
April,  1889,  yet,  as  from  the  proof  it  is  to  be 
inferred  Martha  was  not  eighteen  years  old  till 
about  June,  1840,  it  is  assumed  the  legacy  could 
not  vest  till  the  latter  date,  and,  therefore,  was 
property  acquired  to  her  after  the  said  statute 
took  effect,  and  was,  therefore,  secured  to  her 
by  the  3d  section  of  that  act,  which  is  as  follows : 

"That  when  any  women  during  coverture 
shall  become  entitled  to,  or  possessed  of  slaves 
by  conveyance,  gift,  inheritance,  distribution, 
or  otherwise,  such  slaves,  together  with  their 
natural  increase,  shall  inure  and  belong  to  the 
wife,  in  like  manner  as  is  above  provided  as  to 
slaves  which  she  may  possess  at  the  time  of 
marriage." 

As  to  all  such  slaves,  she  is  entitled,  as  per 
sec.  2,  to  hold  them  as  her  property;  the  con- 
trol and  usufruct,  however,  to  belone  to  the  hus- 
band, agreeable  to  laws  heretofore  fin  force. 

The  Superior  Court  of  Mississippi  has  de- 
cided that  this  statutory  estate  of  a  married  wo- 
man is  not  the  sole  and  separate  estate  known  to 
the  common  and  chancery  law :  that  the  latter 
may  still  be  created,  though  the  statute  has  not 
created  such  estate,  but  has  only  secured  per- 
sonal property  to  a  married  woman,  in  the  same 
way  lands,  in  her  own  right,  were  secured  to 
her  at  common  law.  (2  Smede  «fc  Marshall's 
Rep.,  165,  570.) 

We  maintain: 

1st.  That  by  the  will  of  Russell  Smith  the 
legacy  to  his  daughter  Martha  vested  on  the 
instant  of  bis  death,  and  possession  only  was 
deferred;  and  her  marriage  with  Egbert  J.  Ses- 
sions invested  him  with  a  right  of  property  in 
said  legacy,  subject  only  to  uke  postponement 
of  possession.  (4  Hen.  &  Mun.,  411;  4  Call's 
Rep.,  821;  1  How.  Miss.  Rep.,  563,  564;  8 
How.  Miss.  Rep.,  812,  895,  896;  1  Wash.  Va. 
Rep.,  80.) 

That  to  fix  a  husband's  right  of  property  to 
a  legacy  accruing  to  bis  wife,  either  before  or 
during  coverture,  it  is  not  necessary  he  should 
reduce  it  to  possession.  (3  How.  Miss,  Rep., 
895.  396;  4  How.  Miss.  Rep.,  214.) 

Especially  is  this  true  of  a  legacy,  the  posses- 
sion of  which  is  "postponed  by  the  will  [*680 
by  which  the  husband's  right  to  reduce  to  pos- 
session is  delayed.    (4  Hen.  &  Mun.,  411.) 

2d.  The  court  below  erred  in  charging  the' 
jury  that  "the  property  in  controversy  is  a  chose 
in  action,  and  could  not  vest  in  her  husband 
until  be   or  she  had  reduced  it  to  possession, 
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which  could  not  be  done  by  the  terms  of  the 
will  until  she  was  eighteen  years,"  and,  there- 
fore, that  the  title  could  not  vest  in  husband, 
&c,  till  after  wife  was  eighteen. 

Whatever  question  may  be  made  of  what 
constitutes  a  chose  in  action,  whether  it  may  be 
property  out  of  possession  or  only  a  right  to  re- 
cover money  due  by  contractor  by  tort,  it  is 
manifest,  from  the  state  of  facts  in  this  case, 
these  slaves  were  not  (in  relation  to  Egbert  J. 
Sessions),  in  any  sense,  a  chose  in  action.  He 
had  the  actual  and  controlling  possession  of  the 
slaves  from  the  time  of  marriage.  And  the 
right  to  them,  which  vested  in  him  by  virtue  of 
the  marriage,  concurring  with  bis  actual  pos- 
session, precludes  the  possibility  that  these 
slaves  were,  to  him,  choses  in  action.  Himself 
was  the  executor — whom  could  he  suet  Both 
title  and  possession  were  his  own — for  what 
could  he  sue?  True,  he  had  a  right  to  account 
with  the  Probate  Court  for  his  administration, 
but  he  neither  could  sue,  or  be  sued,  for  these 
slaves.    (See  1  How.  Miss.,  Rep.,  568,  664.) 

8d.  The  court  erred,  also,  in  instructing  the 
Jury  that  if  Egbert  J.  Sessions  had  possession  of 
the  slaves  levied  before  his  wife  was  eighteen 
years  old,  such  possession  could  only  be  as  ex- 
ecutor, and  could  not  invest  him  with  the  nec- 
essary possession  to  fix  his  marital  right  in  the 
property. 

If  possession  of  a  wife's  legacy  be  postponed 
by  the  will,  the  husband,  it  is  true,  cannot  be 
entitled  to  recover  its  possession;  but  for  that 
same  cause  his  marital  right  to  the  legacy  shall 
not  be  prejudiced.  (4  Hen.  &  Mun.,  411;  8 
How.  Miss.  Rep.,  818;  1  Wash.  Va.  Rep.,  30.) 

Now,  by  the  laws  of  Mississippi,  where  a 
will  does  not  otherwise  appoint,  executors  and 
administrators  are  bound  to  pay  over  legacies, 
or  make  distribution,  twelve  months  after  let- 
ters granted.  (Rev.  Co.,  How.  &  Hutch.,  p. 
406,  sees.  70,  71.) 

The  executors  had  this  estate  in  administra- 
tion from  testator's  death,  in-June,  1886,  till 
Martha  Ann  married  E.  J.  Sessions  (one  of  the 
executors)  in  September,  1888,  two  years  and 
three  months  in  all. 

But  for  the  provision  of  the  will,  that  the 
slaves  should  be  kept  together  till  the  legatee, 
Martha,  should  arrive  at  eighteen  vears  of  age, 
the  law  would  have  terminated  the  executor's 
right  of  possession  more  than  a  year  before  the 
marriage. 

It  was  not,  therefore,  in  right  of  their  legal 
office  of  executors  that  the  possession  was  then 
held,  but  by  the  appointment  of  the  will  only. 
The  husband,  therefore,  had  all  the  possession 
63 1  *]  of  this  *  vested  legacy  at  the  time  of  his 
marriage  of  which  the  legacy  was  capable;  and 
the  law  required  nothing  more  of  him  to  perfect 
his  title  Jure  mariti.    (8  How.  Miss.  Rep.,  818.) 

Two  months  after  Egbert  J.  Sessions'  mar- 
riage this  judgment  was  obtained  against  him, 
which,  by  the  statute  of  Mississippi,  binds 
property,  personal  as  well  as  real,  from  its  date. 
(Rev.  Co.,  How.  &  Hutch.,  p.  621;  6  How. 
Rep.,  562,  567.) 

Bnt  if  we  are  mistaken  in  all  the  preceding, 
still  the  charge  of  the  court  and  the  verdict  of 
the  jury  would  be  wrong;  because,  if  the  title 
to  the  property  was  in  the  wife,  the  usufruct  for 
life  is,  by  the  statute  of  1839,  reserved  to  the 
husband,  and  that  his  life  estate  would  be  sub' 
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ject  to  execution  for  his  debts.  (6  How.  Miss. 
Rep.,  562;  2  Munf.  Rep..  501;  4  How.  Hiss. 
Rep.,  280;  2  How.  Miss.  Rep..  89.) 

Mr.  Crittenden,  for  the  defendant  in  error, 
insisted — 

1.  That  the  property  devised  was  not  fully 
vested  in  her  till  she  arrived  at  the  age  of  eight- 
een   years. 

2.  That  whatever  right  or  interest  might 
have  been  previously  vested  in  her  by  the  will, 
she  had  not,  nor  was  she  entitled  to,  seisin  or 
possession  of  the  land  or  slaves  before  she  at- 
tained that  age. 

And,  therefore,  as  she  did  not  attain  it  until 
after  her  marriage,  and  after  the  passage  of 
said  act,  the  provisions  of  that  act  apply  to  and 
protect  the  land  and  slaves  devhied  to  her  from 
the  debts  of  her  husband  and  from  the  execu- 
tion in  question;  and,  consequently,  that  said 
verdict  and  judgment  are  correct,  and  ought 
to  be  affirmed. 

Mr.  Crittenden  said  that  this  case  strikingly 
illustrated  the  wisdom  of  the  law  of  Mississippi, 
which  was  emphatically  called  "a  woman's 
law."  The  executor  married  the  daughter  at 
the  age  of  sixteen,  and  the  honeymoon  was 
scarcely  over  when  an  execution  came  to  sweep 
away  all  that  had  been  provided  for  her  fature 
comfort.  The  only  inquiry  is,  whether  the 
legacy  was  vested  or  not.  Suppose  she  had 
died,  would  the  husband  have  had  itt  Not  so, 
because  it  was  to  be  applied  to  charitable  par- 
poses.  If  payment  was  only  postponed,  the 
law  would  consider  it  as  a  vested  legacy,  bnt 
the  consequences  of  a  vested  legacy  do  not  fol- 
low here;  therefore  it  cannot  be  so.  The  de- 
vice over  shows  that  it  was  not  the  intention  of 
the  testator  that  the  legacy  should  vest  imme- 
diately, and  his  intention  must  be  the  guide  to 
the  construction  of  his  will.  It  is  true  that 
chancery  inclines  to  consider  legacies  as  vested, 
when  it  is,  doubtful,  but  all  agree  that  every- 
thing must  give  way  to  the  intention  of  the 
testator,  to  ascertain  which  is  the  object  of  all 
rules.  In  this  case  the  intention  is  clear.  There 
is  a  present  gift,  but  the  legatee  is  not  to  come 
into  possession  till  the  age  of  eighteen,  and  in 
the  mean  time  the  executor  is  to  have  it,  who  is 
directed  how  to  apply  it.  Again,  if  the  legacy 
vested  and  she  had  died  before  reaching  the  age 
of  eighteen,  it  would  have  gone  to  her  persona! 
'representatives,  but  the  will  gives  it  [*63S 
another  direction.  (1  Roper  on  Legacies,  378, 
et  teg.;  3  Vesey,  236,  536;  1  Merivale,  433, 
428;  8  Vesey,  547;  2  Merivale,  868,  884.) 

The  rule  is,  that  where  interest  on  a  legacy 
is  given  to  a  legatee,  courts  are  inclined  to  con- 
sider it  as  a  vested  legacy,  although  the  pay- 
ment may  be  postponed  to  a  future  time;  bat 
here  the  profits  were  to  go  to  the  executor,  sod, 
in  case  of  the  death  of  the  legatee,  the  property 
was  to  go  in  another  direction  than  to  her  nat- 
ural heirs.  Was  it  within  the  protection  of  the 
law  of  Mississippi?  The  law  may  be  martin- 
ciallv  drawn,  but  its  object  is  apparent  When 
it  allows  a  woman  to  acquire  and  hold  separate 
property,  it  is  equivalent  to  saying  that  it  shall 
not  be  responsible  for  the  debts  ofthe  husband. 
But  it  is  said  by  the  other  side  that  the  husband 
had  at  least  an  estate  for  life  in  the  slaves. 
and  that  this  estate  was  properly  liable  to  exe- 
cution for  his  debts.  But  the  act  says  that  be 
is  to  have  the  direction  and  control  of  mem 
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daring  coverture,  and  how  can  this  be  complied 
with  if  they  are  removed  out  of  it  by  being  sold  ? 
If  this  were  so,  the  intentions  of  the  Legislature 
could  always  be  defeated.  There  are  no  re- 
strictions as  to  time  or  place,  and  they  might  be 
sold  for  twenty  or  thirty  yean  if  the  husband 
continued  to  live  so  long  and  be  removed  to 
tome  distant  place  from  which  the  woman, 
when  a  widow,  would  find  it  impossible  to  re- 
claim them.  Was  this  what  the  Legislature 
meant?  Ail  that  they  intended  to  provide  for 
wss  that  the  husband  should  have  a  control 
orer  them  for  safe  keeping.  They  intended  to 
carry  out  their  idea  plainly,  without  reference 
to  technical  rules  or  contingent  legacies.  It  has 
been  said  that  the  husband  became  vested  with 
the  property  before  the  passage  of  the  act;  but 
the  counsel  confounds  his  possession  as  execu- 
tor with  that  as  husband.  A  case  has  been 
cited  from  Virginia,  Baying  that  where  a  re- 
mainder in  slaves  belongs  to  a  wife  the  husband 
has  a  vested  right.  But  this  is  peculiar  to  that 
State  and  arises  from  her  local  laws.  Id  Ken- 
tacky  slaves  are  real  property  for  some  pur- 
poses, and  personal  for  others.  The  common 
law  has  not  been  the  woman's  friend.  Society 
baa  placed  her  in  a  higher  position  than  the  law. 
Coder  a  flattering  pretense  of  unity  between 
husband  and  wife,  the  woman  has  been  consid- 
ered as  annihilated,  stripped  of  ber  property, 
and  in  widowhood  allowed  only  a  scanty  pit- 
tance of  the  very  property  which  she  may  have 
brought.  This  law  of  Mississippi  is  a  wise  and 
just  law,  and  we  hope  it  will  receive  such  a 
construction  as  will,  carry  out  the  benign  inten- 
tions of  the  Legislature.  Sessions  was  not  mar- 
ried when  the  debts  were  contracted,  and  no 
injustice  is  done  to  bis  creditors  by  refusing  to 
apply  his  wife's  property  to  the  payment  of 
these  debts.  • 

Mr.  Henderton,  in  reply  and  conclusion,  re- 
ferred to  Roper  on  Legacies,  403,  to  show  that 
a  devise  over  upon  a  contingency  does  not  pre- 
vent a  legacy  from  vesting.  The  husband  here 
633*]  claims  to  *hold  as  executor  after  his 
(auctions  as  executor  have  ceased.  The  dis- 
tinction between  the  choses  in  action  and  prop- 
erty of  a  wife,  is  clearly  pointed  out  in  3  How- 
ard's Miss.  Rep.,  395.  The  courts  in  Mississippi 
ny  that  the  right  of  the  husband  is  perfect  with- 
out reducing  them  into  possession.  How  can 
property  in  possession  be  a  chose  in  action? 
Sessions  had  these  slaves  in  possession,  and  has 
them  now.  He  undoubtedly  had  a  life  estate  in 
them.  The  case  is  badly  brought  up,  because 
the  verdict  of  the  jury  includes  both  land  and 
•laves.  In  Mississippi  property  taken  in  execu- 
tion may  be  replevied,  but  this  will  not  apply 
to  land.  The  statute  only  meant  to  put  a 
wife's  personal  property  in  the  same  condition 
where  the  common  law  places  her  real  estate. 
Bat  the  life  estate  of  a  husband  in  lands  may  be 
sold.  The  statute  gives  to  the  husband  the'use 
and  control  of  the  wife's  slaves  as  long  as  he 
lives,  and  consequently  she  can  have  no  benefit 
from  them  under  any  construction  of  it. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  question  arising  on  the  charge  of  the 
Circuit  Court  is:  What  interest  had  the  bus- 
hand  (Sessions)  in  the  property  in  controversy 
at  the  time  it  was  levied  on  for  his  debts?  If  he 
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had  any  subject  to  execution,  it  was  acquired 
by  the  marriage  with  his  wife  as  owner.  Her 
right  depended  on  the  will  of  her  father. 

Kussell  Smith  died  in  1836,  in  the  State  of 
Mississippi,  leaving  a  last  will  and  testament, 
duly  proved  in  Warren  County  (27th  July  ,1836), 
leaving  E.  1.  Sessions,  P.  W.  Def ranee,' John 
Lane,  and  George  Selser  his  executors;  and  also 
leaving  John  Lane  testamentary  guardian  to  the 
testator's  only  child,  Martha  Ann  Smith.  Ses- 
sions, Lane,  and  Selser  qualified  as  executors. 

The  testator  first  provided  that  his  debts 
should  be  paid  by  the  proceeds  of  crops  from 
his  plantation,  and  that  the  force  should  be  kept 
together,  until  the  crops  paid  the  same,  not  ex- 
ceeding two,  however. 

He  next  gave  to  his  step-son,  William  D. 
Griffin,  a  section  of  land,  and  various  slaves,  to 
be  delivered  to  this  devisee,  when  he  arrived  at 
the  age  of  twenty-one  years:  But  should  he  die 
before,  then,  and  in  that  event,  the  property, 
real  and  personal,  was  to  be  divided  between  E. 
J.  Sessions,  P.  W.  Defrance,  W.  Le  Defrance 
and  Charles  A.  Defrance,  provided  they  should 
be  living — if  not,  the  property  to  revert  to  the 
estate  to  be  disposed  of  as  thereinafter  provided. 

2.  All  the  remaining  balance  of  the  estate, 
real  and  personal,  is  devised  to  the  daughter, 
Martha  Ann  Smith — and  should  all  of  the  dev- 
isees mentioned  in  the  first  clause  be  dead  be- 
fore William  D.  Griffin  attained  twenty-one 
years  of  age,  then  the  whole  estate  was  to  be  in- 
herited by  said  Martha  Ann.  "But  at  all  events 
(says  the  will)  the  property  is  to  be  kept  together 
and  the  force  worked  on  "the  planta-  [*634 
tion  until  my  said  daughter  Martha  Ann  arrives 
at  the  age  of  eighteen  years;  at  which  time  my 
executors  are  to  deliver  over  to  her  all  of  the 
property  first  set  apart  for  her,  and  still  retain 
the  possession  of  the  legacy  to  W.  D.  Griffin, 
and  not  deliver  it  to  her  if  he  lives  until  he  is 
twenty-one  years  of  age."  The  proceeds  of  the 
crops  were  to  be  invested  in  young  slaves,  in 
the  meantime.  • 

If  the  daughter  should  die  before  she  arrive 
at  the  age  of  eighteen,  or  had  an  heir  of  her 
body,  then  the  legacy  left  her  (and  that  left  to 
Griffin  also,  if  vested  in  her),  are  directed  to  be 
disposed  of  otherwise — in  charities,  &c. 

At  about  sixteen  years  of  age  Martha  Ann 
married  Egbert  J.  Sessions,  one  of  the  execu- 
tors, who  had  the  principal  management  of  the 
estate,  and  possession  of  the  property.  For  the 
additional  facts  we  refer  to  the  statement  of 
the  reporter.  On  this  proof  the  court  instruct- 
ed the  jury,  "that  the  property  devised  and 
bequeathed  by  the  will  of  Russell  Smith  to  the 
claimant,  Martha  A.,  did  not  vest  in  her,  nor 
was  she  entitled  to  the  possession  of  it  until  she, 
the  claimant,  arrived  at  the  age  of  eighteen 
years;  and  although  she  married  the  defendant 
in  the  execution  oefore  that  time,  the  title  of 
the  property  could  not  be  vested  in  him,  until 
the  claimant  attained  eighteen  years  of  age,  at 
which  time,  under  the  will,  she  oecame  entitled 
to  the  possession  of  it;  that  the  property  in  con- 
troversy is  a  chose  in  action,  and  could  not  vest 
in  her  husband  until  she  or  he  had  reduced  it 
to  possession,  which  could  not  be  done,  by  the 
terms  of  the  will,  before  she  was  eighteen  years 
of  age.  If,  therefore,  when  the  Act  of  the  Mis- 
sissippi Legislature,  securing  to  married  women 
their  property,  free  from  the  debts  of  their  hus- 

750 


Digitized  by 


Google 


634 


Supreme  Court  or  the  United  States. 


1845 


bands  (which  went  into  effect  in  April,  1839), 
the  claimant  had  not  attained  the  age  of  eight- 
een years,  the  husband  bad  no  legal  estate  in  it, 
and  it  could  not  be  subject  to  this  execution; 
and  if  they  believe  from  the  evidence,  that  the 
possession  held  by  Egbert  J.  Sessions,  one  of 
the  defendants  in  the  execution,  was  held  as  ex- 
ecutor up  to  that  time  jointly  with  the  other 
executors,  such  possession  vested  in  him  no  legal 
interest  by  his  marriage  with  the  claimant.either 
to  the  land  or  slaves,  or  other  personal  proper- 
ty." 

As  the  legacy  was  outstanding  at  the  time  of 
the  marriage,  the  title  was  in  the  executors, 
subject,  first,  to  the  payment  of  debts;  and  then 
the  claim  of  the  devisee:  but  on  the  contingen- 
cy, that  until  the  daughter  arrive  at  eighteen, 
or  had  an  heir  of  her  body,  she  should  in  the 
meantime  take  nothing  more  than  a  support; 
and  this  whether  she  married  or  not,  for  a  mar- 
riage was  contemplated  as  possible  before  the 
age  of  eighteen,  as  the  becoming  a  mother  be- 
fore was  provided  for,  so  that  the  child  might 
take  through  the  mother. 

We  think  it  is  free  from  doubt  that  the  exec- 
utors had  no  power  to  deliver  possession  of  the 
property  devised  to  the  daughter  before  either 
of  the  contingencies  above  occurred ;  and  that 
an  attempt  to  do  so,  either  to  the  guardian,  or 
635*]to  the  husband,  would  have  been*void, 
because  in  violation  of  the  manifest  intention 
of  the  testator.  It  follows,  that  until  the  wife 
arrived  at  the  age  of  eighteen,  or  had  an  heir  of 
her  body,  the  husband  could  only  hold  posses- 
sion as  executor.  Had  he  died  before,  then  we 
think  it  clear,  the  wife  would  have  taken,  and 
not  the  personal  representative  of  the  husband, 
as  the  executors  could  not  assent  in  his  behalf 
to  the  vestiture  of  the  legacy  in  possession. 
Provisions  in  wills,  that  the  executors  shall  re- 
tain the  property  devised  until  the  devisee  is  of 
lawful  age;  and  postponements  to  later  periods, 
are  of  common  occurrence;  the  executors  hav- 
ing assumed  the  trust,  are  held 'to  its  execution 
— on  their  responsibility  and  prudence  the  tes- 
tator relied,  and  not  on  future  husbands  that 
young  and  orphan  daughters  might  marry;  nor 
on  guardians  selected  by  indiscreet  and  incom- 
petent minors.  These  evils  are  too  prominent, 
and  have  too  long  employed  the  anxious  cares 
of  prudent  testators,  for  this  court  to  lend  its 
sanction  In  any  degree  to  impair  the  guards  in- 
terposed by  wills,  whereby  the  rights  of  posses- 
sion and  enjoyment  are  withheld  from  devisees. 
As  the  testator  could  have  cut  them  off  alto- 
gether if  he  would,  there  is  no  ground  for  com- 
plaint recognized  in  courts  of  justice:  And  yet 
less  ground  for  complaint  is  there  in  a  case  like 
the  present,  where  an  individual  creditor  of  the 
husband  seeks  to  defeat  the  plain  provisions  of 
the  will,  by  an  assumption  that  the  marital 
rights  superseded  the  executorial  duties,  and 
conferred  a  power  to  deliver  possession,  which 
the  will  expressly  prohibited. 

Mrs.  Sessions  attained  the  age  of  eighteen  in 
June,  1840.  In  April,  1839,  the  Act  of  Missis- 
sippi took  effect,  by  which  it  is  provided,  that 
when  any  woman  possessed  of  property  in 
slaves  shall  marry,  her  property  in  such  slaves, 
and  their  natural  increase,  shall  continue  to 
her,  notwithstanding  her  coverture;  and  she 
shall  have,  hold,  and  possess  the  same,  as  her 
separate  property,  exempt  from  any  liability 
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for  the  debts  or  contracts  of  the  husband:  And 
when  any  woman-  during  coverture  shall  be- 
come entitled  to,  or  possessed  of,  slaves  by  con- 
veyance, gift,  inheritance,  distribution,  or  other- 
wise, such  slaves  shall  inure  and  belong  to  the 
wife  in  like  manner,  as  is  above  provided,  at  to 
slaves  which  she  may  possess  at  the  time  of 
marriage. 

As  the  right  of  distribution  in  this  case  vu 
postponed  until  after  the  Act  of  1839  took  effect, 
the  wife  could  only  take  the  slaves  exempt 
from  the  husband's  debts;  we  say  could. because 
it  does  not  appear  that  the  executors  of  Russell 
Smith  have  assented  to  the  legacy  and  delivered 
possession  to  the  legatee,  Martha  Ann. 

Without  laying  more,  tee  are  of  opinion  At 
charge  of  the  Circuit  Court  to  the  jury  mi  prop- 
er, and  that  the  judgment  mutt  be  qfimed. 

Cited— 1  How.,  128. 


»W.   and  D.   H.  DAVIESS  et  al.,  [*636 

Plaintiffs  in  Error, 

v. 

JOHN   H.    FA1RBAIRN  et   al..   Heirs  of 

Mary  E.  F.urbairn,  Deceased,  Defendant! 

in  Error. 

Incorporation  of  prior  into  tubteouent  ttatute*— 
Virginia  law  of  acknowledgment  of  deed*. 

In  affirmative  statutes,  such  parte  of  the  priori* 
may  be  Incorporated  Into  the  subsequent  statute, 
as  consistent  with  it,  must  be  considered  in  force. 

If  a  subsequent  statute  be  not  repugnant  in  ill 
its  provisions  to  a  prior  one,  yet  if  the  later  suture 
clearly  intended  to  prescribe  the  only  rules  whick 
should  govern,  it  repeals  the*prior  one. 

Under  the  application  of  these  rules,  the  la»  of 
Virginia  passed  in  1776,  authorizing  the  mavorof 
a  city  to  take  the  acknowledgment  of  &frme  mff 
to  a  deed,  is  not  repealed  by  the  Act  of  178S.  or  thai 
of  1798. 

THIS  case  was  brought  up  by  writ  of  error 
from   the   Circuit   Court  of  the    United 
States  for  the  District  of  Kentucky. 

It  was  an  ejectment  brought  by  the  heirs  of 
Mary  E.  Fairbairn,  to  recover  a  half  acre  lot  it 
the  city  of  Louisville,   designated  on  tbeol 
plan  as  number  22,  and  on  the  new  plan  ts 
number  31. 

There  were  many  questions  in  the  case,  bt 
as  the  opinion  of  the  court  turned  upon  asinrle 
point,  it  is  not  necessary  to  stale  any  except 
that  one. 

On  the  12th  of  March.  1811.  Mary  E  Fair 
bairn,  being  the  wife  of  Thomas  H.  Fairbai 
and  the  owner  of  the  lot  in  controversy,  subjefl 
to  the  dower  interest  of  her  mother,  united  will 
her  husband  and  mother  in  executing  ade 
for  the  premises.     She  then  resided  in  th 
of  Baltimore.     It  was  alleged  by  her  childeri 
and  heirs  that  this  deed  was  incompetent  I 
pass  her  interest,  being  improperly  executed. 

They  therefore  brought  an  ejectment  to  n 
cover  it. 

The  deed  was  as  follows: 

"This  indenture.mado  this  12th  day  of  March 
in  the  year  of  our  Lord  1811.  between  Elizabrt 
Henry.  Thomas  H.  Fairbairn,  and  Maria,  hi 
wife  (daughter  and  heiress  of  Daniel  Mrar 
deceased),  of  the  city  of  Baltimore,  in  tbcS 
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of  Maryland,  of  the  one  part,  and  Dr.  Richard 
Ferguson,  of  the  town  of  Louisville,  in  the 
County  of  Jefferson  and  State  of  Kentucky,  of 
the  other  part,  witnesseth:  that  the  said  Eliza- 
beth Henry  and  Thomas  H.Fairbairn,  and  Maria, 
his  wife,  for  and  in  consideration  of  the  sum 
of  eight  hundred  dollars,  current  money  of  the 
United  States  of  America,  to  the  said  Thomas 
H.  Fairbairn  in  hand  paid,  at  and  before  the 
execution  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  the  said  Elizabeth 
Henry,  as  tenant  in  dower,  hath  aliened,  re- 
leased and  confirmed,  and  by  these  presents 
doth  alien,  release  and  confirm;  and  the  said 
Thomas  H.  Fairbairn  as  tenant  by  the  curtesy, 
and  the  said  Maria,  his  wife,  as  tenant  in  fee- 
simple,  have  granted,  bargained, sold,  conveyed, 
released,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  release,  convey,  and 
confirm,  unto  the  said  Richard  Ferguson,  his 
637*]  heirs  and  assigns,  forever,  a  "certain 
lot  of  land,  with  all  the  appurtenances,  situate, 
lying,  and  being  in  the  town  of  Louisville 
aforesaid,  and  known  on  the  plan  or  map  there- 
of by  the  number  ninety-one  (91),  containing 
half  an  acre,  be  the  same  more  or  less,  on  Main 
Street,  adjoining  the  northwardly  side  of  the 
half  acre  lot  whereon  the  said  Ferguson  now 
tires,  and  between  the  same  and  Main  Street: 
to  have  and  to  hold  the  said  half  acre  lot 
number  ninety-one,  with  all  the  appurtenan- 
ces, unto  the  said  Richard  Ferguson,  his  heirs 
ind  assigns,  to  his  and  their  only  proper  use 
and  behoof  forever.  And  the  said  Thomas 
H.  Fairbairn,  and  Maria,  his  wife,  do  covenant 
and  agree,  to  and  with  the  said  Richard  Fergu- 
son, and  his  heirs  and  assigns,  that  they,  the 
laid  Thomas  and  Maria,  will,  and  their  heirs, 
executors,  and  administrators,  shall,  warrant 
and  forever  defend  the  said  lot  of  land  num- 
bered ninety-one,  with  all  the  appurtenances, 
onto  the  said  Richard  Ferguson,  his  heirs  and 
assigns,  against  all  and  every  person  or  persons 
whatsoever  lawfully  claiming  or  to  claim  the 
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"In  witness  thereof,  the  said  Elizabeth  Henry, 
Thomas  H.  Fairbairn,  and  Maria,  his  wife,  have 
hereto  set  their  hands  and  seals,  on  the  day  and 
year  first  written. 

Elizabeth  Henry, 
Thomas  H.  Fairbairn. 
Maria  Eliza  Fairbairn. 
"Signed,  sealed,  and  delivered, 

"Edw'd  Johnston, 

"  Jno.  Hargrove. 

"  Henry  Paybon, 

"  Cuth.  Bullitt, 

"  Thomas  Lester." 
"Baltimore  County,  State  of  Maryland,  set. : 

"  Be  it  known  and  remembered,  that  on  this 
12th  day  of  March,  1811,  Elizabeth  Henry  and 
Thomas  H.  Fairbairn,  and  Maria,  his  wife,  par- 
ties to  the  within  and  foregoing  deed  of  convey 
ance  to  Dr.  Richard  Ferguson,  come  in  thetr 
proper  person  before  me,  Edward  Johnston,  may- 
or of  the  city  of  Baltimore,  in  the  State  aforesaid, 
and  signed,  sealed  and  delivered  said  deed  of 
conveyance,  as  and  for  their  voluntary  act  and 
deed;  and  the  said  Maria,  being  privately  ex- 
amined by  me  out  of  the  presence  and  hearing 
of  her  said  husband,  did,  of  her  own  free  will 
and  consent,  again  consent  to  and  acknowledge 
the  aaid  deed  of  conveyance  as  and  for  her  act 
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and  deed,  the  same  being  shown  and  explained 
to  her;  and  also  relinquished  and  released  all 
her  right,  title,  interest,  and  estate,  and  fee,  of, 
in,  and  to  the  lot  of  land  number  91,  with  all 
the  appurtenances  by  the  said  deed  conveyed, 
or  intended  to  be  conveyed. 

"  In  testimony  "whereof ,  I  have  hereto 
set  my  hand,  and  caused  the  corporate 
[l.  b.]  seal  of  the  city  of  Baltimore  to  be  here- 
unto affixed,  the  date  and  year  above 
written.  "Edw'd  Johnbton, 

"  Mayor  of  the  City  of  Baltimore." 

♦Upon  the  trial  in  the  court  below,  [*638 
the  following  instructions  were  given  with  ref- 
erence to  this  deed : 

"And  in  substitution  of  a  number  of  instruc- 
tions moved  by  the  plaintiff,  the  court  gave  to 
the  jury  these  instructions: 

"Instead  of  the  plaintiff's  instruction  No.  1, 
the  court  instructed  the  jury,  that  the  deed  of 
conveyance  by  Thomas  H.  Fairbairn,  &c,  of 
12th  March,  1811,  to  the  defendant  Dr.  Rich- 
ard Ferguson,  whereof  a  copy  was  read  in  evi- 
dence by  the  plaintiff,  was  not  in  law  the  deed 
of  the  feme  covert  Maria  E.  Fairbairn,  is  not 
her  deed  of  conveyance  for  any  purpose  what- 
ever, and  passed  from  her  to  Dr.  Ferguson  no 
estate  whatever  in  the  lot  of  land  in  contro- 
versy. 

The  bill  of  exceptions  brought  up  this  in- 
struction, amongst  others. 

The  question  was,  whether  the  mayor  of  the 
city  of  Baltimore  had  a  right  to  take  the  ac- 
knowledgment. 

The  Act  of  Virginia,  passed  in  1776,  which 
had  been  adopted  by  Kentucky  (4  Littell's  Laws 
of  Kentucky,  482),  allowed  the  mayor  of  a  city 
to  take  an  acknowledgment,  where  the  grantor 
resided  out  of  Virginia. 

Two  acts  were  afterwards  passed  by  Virginia, 
one  in  1785  and  the  other  in  1790,  prescribing 
other  modes  of  taking  acknowledgments  in  such 
cases,  and  the  question  was.  whether  these  acts 
repealed  that  of  1776.  The  provisions  of  these 
acts  are  quoted  in  the  opinion  of  the  court,  and 
need  not  be  repeated. 

Mr.  Crittenden  for  the  plaintiffs  in  error. 

Mr.  Loughborough  for  the  defendants  in  error. 

Mr.  Crittenden,  for  the  plaintiffs  in  error,  re- 
ferred first  to  the  Act  of  Virginia  passed  in 
1748  (4  Littell,  428 ;  1  Statute  Laws  of  Kentucky, 
429),  and  then  to  the  succeeding  acts.  The  Act 
of  1785  was  thought  to  repeal  that  of  1776,  but 
there  was  no  repealing  clause  in  it,  and  the 
courts  of  Kentucky  construe  them  to  be  in  pari 
materia.  The  laws  of  Virginia  successively 
enlarged  the  means  of  conveyance.  The  title 
of  the  Act  of  1796  was  "to  enable,"  &c.  The 
rule  is.  that  repugnancy  in  statutes  must  be 
clear  and  undeniable,  before  courts  will  assume 
it  to  exist  (Dwarris  on  Stat.,  688,  699,  717, 
718,  726,  784.) 

And  again,  where  a  statute  is  remedial  and 
enlarging,  it  will  not  be  held  to  control  the 
operation  of  a  previous  one.  The  general  char- 
acter of  these  statutes  is  enabling.  The  Act  of 
1776  allows  femes  covert  to  go  before  a  mayor; 
that  of  1785  to  appear  in  court  and  acknowl- 
edge a  deed.  Where  is  the  inconsistency  be- 
tween the  two?  If  the  latter  is  a  repeal  of  the 
former,  we  have  never  found  it  out  in  Ken- 
tucky. There  are  more  conveyances  of  land 
there  than  in  any  other  State,  and  much  land 
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is  owned  by  non-residents.  Up  to  1827  the  doc- 
trine now  contended  for  was  never  heard  of. 
The  first  time  that  the  question  was  raised  was  in 
the  case  of  Hyne*  v.  Campbell  (6  Monroe,  286), 
much  relied  on  by  the  other  side.  But  there 
639*]  *was  no  question  in  that  case  about  a 
feme  covert.  A  deed  was  set  aside  because  jus- 
tices did  not  certify  that  it  was  subscribed  be- 
fore them.  The  court  say  that  the  Act  of  1785 
repeals  that  of  1776  as  "to  justices.  But  then 
the  provisions  of  the  two  laws  are  inconsistent 
with  each  other  in  this  respect.  In  Miller  v. 
Benthaw  (4  Dana,  827).  the  point  is  not  decided. 
There  are  some  loose  dicta,  but  although  the 
decisions  of  State  courts  upon  State  laws  are 
binding  upon  this  court,  dicta  of  judges  are 
not.  In  Taylor  v.  Shields  (5  Littell,  295),  the 
court  held  that  a  subsequent  statute  requiring 
deeds  to  be  recorded  in  eight  months,  aid  not 
repeal  a  prior  one  allowing  eighteen  months. 
6  Monroe,  186,  refers  to  the  preceding  case. 
The  Act  of  1796  contains  a  general  repealing 
clause  (1  Littell,  608,  509),  repealing  all  that  is 
»  inconsistent  with  the  acts  therein  recited  and 
continued.  But  affirmative  subsequent  statutes 
are  not  held  to  be  inconsistent  with  prior  ones. 
(6  Co.  Rep.,  part  11,  p.  54.) 

The  Digest  sanctioned  by  the  judges  of  the 
'»    Court  of  Appeals  contains  this  Act  of  1776. 

Mr.  Loughborough,  for  defendants  in  error: 

The  first  opinion  of  the  court  pronounced  on 
*  the  trial  was,  that  the  deed  of  March  12,  1811, 
was  ineffectual  as  to  the  wife  of  T.  H.  Fair- 
bairn,  and  that  her  title  to  the  lot  did  not  pass 
thereby. 

The  Act  of  Virginia  of  1748  respecting  con- 
veyances provided  for  cases  of  conveyances  by 
persons  residing  in  the  State.  It  will  be  found 
in  4  Littell,  428  (1  Statute  Laws  of  Kentucky, 
429). 

By  the  Act  of  1785  (1  Statute  Laws,  432), 
husband  and  wife  residing  in  another  State  were 
enabled  to  convey  the  dower  or  inheritance  of 
the  wife  within  the  Commonwealth  by  the  ac- 
knowledgment of  the  deed,  and  the  privy  ex- 
amination of  the  wife  before  two  justices  of 
peace  of  the  county  of  the  wife's  residence,  to 
be  empowered  by  a  commission  for  that  pur- 
pose from  the  court  in  which  the  deed  should 
be  recorded. 

By  an  act  of  1792  (1  Littell,  152;  1  Statute 
Laws,  434),  the  acknowledgment  and  subscrip- 
tion of  the  deed  before  two  justices  of  the  peace, 
though  not  empowered  by  commission,  and 
their  certificate  of  the  privy  examination  of  the 
wife,  upon  being  recorded  in  due  time,  shall  be 
effectual  to  pass  the  wife's  right  of  dower. 

In  1795,  shortly  after  Kentucky  became  a 
State,  its  Legislature  considering  the  complexi- 
ty and  uncertainty  of  the  statute  laws  in  force, 
provided  by  Act  of  December  17  (1  Littell, 
293),  for  a  revision  thereof,  for  a  selection  of 
such  as  ought  to  be  continued  in  force,  and  for 
a  reduction  of  all  those  relating  to  the  same 
subject  into  one  act. 

Revisors  were  accordingly  appointed,  and 
discharged  their  duty.  The  results  of  their 
labors  may  be  seen  in  various  important  acts 

Eassed  hi  1796,  in  the  first  volume  of  Littell's 
aws.  Having  enacted  them,  the  Legislature, 
by  an  act  of  the  19th  December,  1796, 
04O*]  'provided  that  they  should  take  effect 
on  the  1st  day  of  January,  1797,  and  that  so 
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much  of  any  act  or  acts  as  came  within  the  pur- 
view of  the  said  acts  should  be  repealed  from  and 
after  that  day.    (1  Littell's  Laws,  508.  509.) 

One  of  these  revised  statutes  was  the  act  to 
reduce  into  one  the  several  acts  for  regulating 
conveyances.  (1  Littell,  567;  1  Statute  Law, 
437).  It  provides  specially  (section  4)  for  the 
conveyance  by  husband  and  wife,  living  in 
another  State,  of  the  wife's  land  in  Kentucky. 
The  mode  prescribed  is  the  acknowledgment 
of  the  deed,  and  the  privy  examination  of  the 
wife  before  two  justices  of  the  peace  of  the 
county  of  her  residence,  to  be  commissioned 
for  that  purpose.  This  act  also  embraces  the 
provisions  of  the  Act  of  1792,  respecting  the 
transfer  of  the  wife's  dower,  in  its  6th,  7th, 
and  8th  sections. 

It  was  the  law  in  force  at  the  date  of  the  deed 
to  Ferguson. 

In  BUiott  v.  Piertol  (1  Peters,  338),  this  court 
held  that  in  Kentucky  the  capacity  of  a  feme 
covert  to  convey  her  land,  is  the  creature  of  the 
statute  law,  and  that  to  make  her  deed  effect- 
ual, the  forms  and  solemnities  provided  by  that 
law  must  be  observed.  This  is  the  received 
doctrine  in  the  courts  of  Kentucky.  It  is  held 
there  that  the  deed  of  a  feme  covert  to  convey 
her  inheritance,  or  even  her  dower,  must  dm 
only  be  executed  in  the  mode,  and  with  the  sol- 
emnities required  by  the  statute  laws  (PAtWpi 
et  ux.  v.  Green,  3  Marshall.  12;  Steele  v.  Lewu, 
1  Monroe,  49;  Robert*'  Heir*  v.  BUiotfe  Heirt. 
8  Monroe,  397;  Smith  v.  White,  1  B.  Monroe, 
19);  but  it  must  be  actually  recorded,  together 
with  the  certificate  of  her  privy  examination, 
not  merely  lodged  in  the  proper  office  for 
record  (Whitaker  v.  Blair,  3  J.  J.  Marihall, 
241;  TomUn  v.  MeChord'*  Rep*.,  5  J.  J.  Mar- 
shall, 386);  and  that,  too,  within  the  time  fixed 
by  the  statute,  otherwise  it  is  void.  (iVweiflv. 
Grave*,  5  J.  J.  Marshall,  124;  ApplegaU  v. 
Graeey,  9  Dana,  215.)  And  to  authorise  its  re- 
cordation it  must  be  authenticated  in  the  mode 
prescribed,  and  by  the  officers  appointed  for 
that  purpose.  (Hunt  v.  Owing*.  &c..  4  Mon- 
roe, 21;  McConnell  v.  Brown,  Litt.  Sel.  Cases. 
464;  Womack  v.  Hughe*,  Ibid.,  292.)  And  if, 
in  fact,  placed  on  the  record  without  being  so 
authenticated,  it  is  still  regarded  as  an  unre- 
corded instrument — cases  last  cited. 

These  cases  show  the  strictness  with  which 
the  statutes  of  Kentucky,  authorizing  married 
women  to  part  with  their  titles,  have  been  con- 
strued by  its  courts;  and  the  care  they  have 
exhibited  in  the  protection  of  the  rights  of  such 
persons  and  their  heirs. 

In  this  case,  though  the  deed  to  Ferguson 
was  in  fact  recorded,  it  was  not  upon  its  au- 
thentication, as  regarded  the/em*  covert,  prop- 
erly admitted  upon  the  records.  As  to  ber  it 
is  an  unrecorded  deed. 

The  mayor  of  Baltimore  was  not  authorized 
to  take  her  acknowledgment,  and  to  make  and 
certify  a  privy  examination. 

It  was  contended  in  the  Circuit  Court,  that 
he  derived  authority  *to  perform  these  [*041 
acts  from  a  statute  of  Virginia  of  1776  (4  Lil- 
tell,  482). 

The  answer  to  this  is,  1st.  That  this  act  was 
impliedly  repealed  by  the  Act  of  1785. 

This  Act  of  1784  occupied  the  same  ground, 
and  so  far  as  regards  conveyances  of  real  es- 
tate, contemplates  and  provides  for  the  same 
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cue.  It  was  decided  by  the  Court  of  Appeals 
of  Kentucky,  in  the  case  of  Hynet  v.  Campbell, 
(6  Monroe,  389),  that  this  act  virtually,  yet  ef- 
fectually, repealed  that  of  1776. 

3d.  When  the  Legislature  passed  the  Act  of 
1796,  it  was  obviously  intended  that  all  the  pro- 
risk>DS  of  existing  statutes  on  the  subject  of 
conveyances  should  be  thereby  superseded.  Its 
history  and  title  make  this  manifest.  It  was  a 
codification  of  all  the  laws  which  it  was  intend- 
ed should  remain  in  force.  Its  first  sections  are 
the  same  as  those  of  the  Act  of  1785.  Those 
succeeding  are  the  provisions  of  the  Act  of  1792. 
The  old  Act  of  1776  was  wholly  dropped. 
Other  modes  than  those  of  that  act  being  adopt- 
ed for  the  conveyance  of  land  by  non-resi- 
dents. 

Without  a  clause  of  repeal,  it  would  seem 
that  after  the  Act  of  1796,  that  of  1776  was  not 
in  force.  To  hold  otherwise  would  imply  the 
folly  on  the  part  of  the  Legislature  in  the  effort 
to  render  simple  and  condense  into  one  law  all 
acts  on  the  subject,  to  have  retained  two  acts 
on  the  same  subject  by  which  the  same  thing 
could  be  done  in  different  modes — or  would  be 
to  deny  to  the  Legislature  the  power  to  simpli- 
fy and  reduce  into  one  the  laws  of  conveyances, 
race  there  can  be  no  doubt  that  was  its  inten- 
tion. 

But  having  adopted  the  codes,  so  to  call  them, 
of  the  raxrisors,  the  Legislature,  by  a  separate 
act,  passed  on  the  same  day  (1  Littell,  608),  as 
if  to  leave  no  doubt  upon  this  subject,  express- 
ly repealed  all  former  acts  coming  within  the 
purview  of  these  statutes. 

Can  it  be  said  that  the  Act  of  1776,  so  far  as 
it  regarded  conveyances  of  real  estates,  by  non- 
resident husbands  and  wives,  is  not  within  the 
purview  of  the  Act  of  1796? 

As  to  what  subsequent  statutes  annul  prior 
ones,  see  1  Pickering,  45;  12  Mass.  Rep.,  568; 
5  Pickering,  169.  The  case  of  Taylor  v.  Shield) 
ought  to  nave  no  weight  upon  this  point. 
There  must  have  been  an  error  in  copying  the 
word  "eight"  instead  of  "eighteen."  The 
last  syllable  must  have  been  left  out  by  mistake, 
for  no  good  reason  can  be  given  for  allowing 
the  people  of  the  State  eighteen  months  to  re- 
cord their  deeds,  and  restricting  non-residents 
to  eight. 

It  i*  admitted  by  the  other  side  that  the  Act 
of  1798  repeals  the  prior  statute  as  to  justices  of 
the  peace,  because  it  makes  provision  for  them ; 
but  it  is  argued  that  the  authority  of  a  mayor 
was  permitted  to  remain,  because  no  notice  is 
taken  of  him  in  the  act.  But  both  laws 
are  equally  applicable  to  justices.  What  good 
reason,  then,  can  be  given  for  the  distinction? 

This  case  does  not  rest  on  an  implied  repeal 
642*]  only;  we  say  that 'there  was  an  express 
repeal.  The  revisors  were  to  collect  what  was 
proper  to  be  retained,  and  omit  what  ought  to 
be  left  out.  The  title  of  the  Act  of  1796  was 
"  to  reduce  into  one,"  &c.  One  branch  of  the 
laws  reported  on  by  the  revisors  related  to 
county  courts,  and  upon  this  subject  they  made 
an  entirely  new  code.  We  say  that-  the  same 
purpose  was  intended  with  regard  to  the  deeds 
otfeme*  eotert.  Additional  guards  were  thrown 
around  them  for  protection.  They  were  re- 
quired to  go  into  a  court  or  before  commission- 
en.  If  the  Legislature  had  repealed  the  whole 
Act  of  1776,  by  name,  they  would  have  gone 
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further  than  they  wished,  because  they  intend- 
ed all  such  parts  of  it  as  related  to  personal 
property  to  remain  in  force.  We  must  find  out 
the  intention  of  the  Legislature  by  looking  at 
the  evils  which  existed  before  the  passage  of 
the  law,  the  circumstances  of  the  case,  &c. 
(6  Dane's  Abr.,  595:  9  Peters,  817;  8  Wheaton, 
610.) 

It  is  said,  in  6  Dane,  595,  that  where  the  Leg- 
islature intends  a  revision,  it  amounts  to  a  re- 
peal of  prior  laws. 

In  the  Act  of  1796,  clerks  are  directed  to  re- 
cord papers  "acknowledged  as  before  pre- 
scribed, which  shows  that  the  Legislature  in- 
tended to  make  a  new  rule. 

Mr.  Crittenden,  in  reply  and  conclusion : 

Tbe  deed  is  admitted  by  the  other  side  to  be 
good,  if  the  statute  of  1776  is  not  repealed. 
The  burden  of  proof  is  on  him,  therefore,  to 
show  that  it  has  been  so;  and  it  has  been  at- 
tempted to  be  shown. 

1.  From  its  being  inconsistent  with  the  Act 
of  1785. 

2.  From  its  inconsistency  with  1796. 

3.  From  an  express  repeal  by  1796. 

The  fact  that  the  Act  of  1796  is  the  work  of 
revisors,  cannot  affect  the  construction  of  it. 
There  is  no  rule  like  this  laid  down  by  the  el- 
ementary writers.  It  is  only,  after  all,  a  re- 
vised statute.  Every  act  of  a  Legislature  im- 
plies a  revision  of  all  former  laws;  and  is  the 
construction  of  it  to  be  varied,  because  A.  B. 
prepared  it?  A  part  of  the  duty  of  revisors  is 
to  say  what  statutes  shall  be  repealed.  If  they 
thought  that  the  Act  of  1776  ought  to  have 
been  repealed,  why  did  they  not  say  so?  A  re- 
vised act  is  cumulative.  (11  Leigh,  Sret  case  in 
the  volume.)  What  part  of  the  Act  of  1785 re- 
peals that  of  1776?  By  1748  deeds  must  be  ac- 
knowledged before  the  general  court,  or  a 
County  Court,  in  Virginia.  By  1776  a  feme 
eotert  may  go  before  a  mayor,  and  by  1785  she 
may  go  before  any  court  of  record,  or  two 
justices  appointed  by  a  commission.  But  these 
might  all  be  put  into  one  statute,  and  not  be 
inconsistent  with  each  other.  How  can  the  cir- 
cumstance that  they  are  in  different  statutes 
vary  tbe  result?  Statutes  in  pari  materia  must 
be  construed  together. 

In  5  Pickering,  a  higher  penalty  was  imposed 
than  had  been  imposed  by  a  preceding  law. 
Here  there  was  a  direct  conflict.  But  in  the 
•case  in  Foster,  where  £20  per  month,  [*643 
and  12d.  per  Sunday,  were  inflicted  for  not 
going  to  church,  both  penalties  could  be  lev- 
ied. Tbe  multiplication  of  the  means  of  ac- 
knowledging deeds  was  only  a  facility  afforded 
to  women. 

If  the  Act  of  1785  did  not  repeal  that  of  1776, 
the  Act  of  1796  did  not,  because  it  is  almost  an 
exact  transcript  of  former  laws.  The  designa- 
tion of  one  person  to  do  any  given  thing,  does 
not  exclude  the  right  of  another  to  do  the  same 
thing.  It  is  said  that  the  Legislature  intended 
to  protect  women,  but  Mrs.  Fairbairn  never  de- 
nied or  questioned  the  validity  of  her  deed,  as 
long  as  she  lived. 

Mr.  Justice  McLean  delivered  the  opinion  of 
tbe  court: 

This  case  is  brought  here  by  a  writ  of 
error  to  -the  Circuit  Court  for  tbe  District  of 
Kentucky. 
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The  lesson  of  the  plaintiff  brought  an  action 
of  ejectment,  to  recover  a  half  acre  lot  in  the 
city  of  Louisville,  numbered  on  the  new  plan 
of  the  city  ninety-one.  Richard  Ferguson, 
Daviess,  and  others,  were  made  defendants. 
The  jury  found  the  defendants  guilty,  and  a 
judgment  was  entered  against  them.  On  the 
trial,  exceptions  were  taken  to  various  rulings 
of  the  court,  only  one  of  which  it  is  material  to 
consider. 

The  court  instructed  the  jury,  "  that  the  deed 
of  conveyance,  by  Thomas  H.  Fairbairn  and 
wife,  of  the  12th  of  March,  1811.  to  the  defend- 
ant, Dr.  Richard  Ferguson,  whereof  a  copy 
was  read  in  evidence  by  the  plaintiffs,  was  not, 
in  law,  the  deed  of  the  feme  covert,  Maria  E. 
Fairbairn;  is  not  her  deed  of  conveyance  for 
any  purpose  whatever;  and  passed  from  her  to 
Dr.  Ferguson  no  estate  whatever  in  the  lot  of 
land  in  controversy." 

The  plaintiffs  below  claimed  as  heirs-'at-law 
of  Maria  E.  Fairbairn.  The  fairness  of  the 
purchase  of  the  lot  by  Ferguson  was  not  contro- 
verted, nor  that  he  paid  for  it  an  adequate  con- 
sideration. The  lot  having  descended  to  Maria 
E.  Fairbairn,  and  her  husband  being  dead,  her 
heirs  claim  the  property,  on  the  ground  that 
the  acknowledgment  of  the  deed  by  their 
mother,  she  being  a  feme  covert,  was  defect- 
ive. And  so  the  court  ruled  in  the  above  in 
st  ruction. 

The  deed  was  acknowledged  on  the  12th  of 
March,  1811 ,  the  day  it  bears  date,  by  Elizabeth 
Henry,  who  signed  it,  and  who  had  a  dower 
interest  in  the  lot,  and  by  Fairbairn  and  wife: 
the  latter  being  examined  separate  and  apart 
from  her  husband,  in  due  form,  before  the 
mayor  of  Baltimore,  who  affixed  his  certificate 
and  the  seal  of  the  corporation  to  the  acknowl- 
edgment. 

On  the  20th  of  May.  1811,  Warden  Pope, 
clerk  of  the  County  Court  of  Jefferson,  in 
which  Louisville  is  situated,  certified  that  the 
deed  was  received  in  his  office;  and  it  being 
duly  certified  and  authenticated,  he  recorded  the 
same. 

By  the  Virginia  Act  of  1778,  adopted  by 
Kentucky  (4  Lilt.  Laws  of  Kentucky,  482),  en- 
titled "An  Act  to  enable  persons  living  in 
644*]  other  'countries  to  dispose  of  their  es- 
tates in  this  Commonwealth,  with  more  ease 
and  convenience,"  it  was  provided  "thataper- 
son  residing  in  any  other  county,  for  passing 
any  lands  and  tenements  in  this  Commonwealth, 
by  deed,  shall  acknowledge  or  prove  the  same 
before  "  the  mayor  or  other  chief  magistrate  of 
the  city,  town,  or  corporation,  wherein  or  near 
to  which  he  resides.  But  where  there  was  no 
mayor  or  other  chief  magistrate  within  the 
county,  then  a  certificate,  under  the  bands  and 
seals  of  two  justices  or  magistrates  of  the 
county,  that  such  proof  or  acknowledgment  has 
been  made  before  them,  is  sufficient.  Without 
an  acknowledgment,  the  fee  did  not  pass  under 
this  statute.  And  "  where  any  person  making 
such  conveyance  shall  be  a  feme  covert,  her  in- 
terest in  any  lands  or  tenements  shall  not  pass 
thereby,  unless  she  shall  personally  acknowledge 
the  same  before  such  mayor  or  other  chief  mag- 
istrate, or  before  two  justices  or  magistrates,  as 
aforesaid."  A  privy  examination  is  required, 
and  the  same  being  certified,  the  deed  may  be 
recorded  in  the  county  where  the  land  lies.  And 
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such  deed  shall  be  effectual  to  pass  all  the  inter 
est  of  the  feme  covert. 

The  acknowledgment  of  the  deed  under  con- 
sideration, in  all  respects,  conforms  to  the  re- 
quirements of  the  above  act;  and  the  important 
question  is,  whether,  at  the  time  of  the  ac- 
knowledgment, the  act  was  in  force.  If  the  set 
had  not  been  repealed,  the  deed  is  unquestion- 
ably valid. 

The  plaintiffs  in  error  contend  that  tbeabore 
statute  was  repealed  by  the  Act  of  1785.  and 
also  of  1796.  The  Act  of  1785  is  entitled  "  An 
Act  for  regulating  conveyances."  in  the  1st  sec- 
tion of  which  it  is  provided,  ' '  that  no  estate  of 
inheritance,  or  freehold,  or  for  a  term  of  more 
than  five  years,  in  lands  or  tenements,  shall  be 
conveyed  from  one  to  another,  unless  the  con- 
veyance be  declared  by  writing,  sealed  and  de- 
livered; nor  shall  such  conveyance  be  good 
against  a  purchaser  for  valuable  consideration, 
not  having  notice  thereof,  unless  acknowledged 
or  proved  before  the  general  court,  or  before 
the  court  of  the  county,  city,  or  corporation,  in 
which  the  land  is  conveyed,  or  in  the  manner 
hereinafter  directed,"  Ac. 

"When  husband  and  wife  shall  have  sealed 
and  delivered  a  writing,  purporting  to  be  a 
conveyance  of  any  estate  or  interest.  If  she  ap- 
pear in  court,  and  being  examined  privily  and 
apart  from  her  husband,  by  one  of  the  Judges 
thereof,  &c. ;  or  if  before  two  justice*  of  the 
peace,  of  that  country  in  which  she  dwells, 
who  may  be  empowered  by  commission,  to  be 
issued  by  the  clerk  of  the  court  wherein  tbe 
writing  ought  to  be  recorded."  &c.,  shall  be 
sufficient  to  convey  her  estate. 

In  this  act  there  is  no  express  repeal  of  the 
Act  of  1776,  consequently  that  act  can  only  be 
repealed  in  so  far  as  it  may  be  repugnant  to  tbe 
subsequent  act.  They  are  both  affirmative 
statutes,  and  such  parts  of  the  prior  statute  as 
may  be  incorporated  into  the  subsequent  one, 
as  consistent  with  it,  must  be  considered  in 
force.  This  *is  a  settled  rule  of  con-  [*645 
struction,  and  applies,  with  peculiar  force,  to 
these  statutes.  Their  object  was  to  prescribe 
certain  modes  by  which  real  property  within 
the  Commonwealth  should  be  conveyed,  by 
residents  and  non-residents,  and  also  by 
feme*  covert,  and  it  must  be  admitted,  that  no 
other  modes  of  conveyance  than  those  which 
are  prescribed  will  be  valid.  These  forms 
have  been  adopted  for  the  security  of  real 
property,  and  the  convenience  of  individual*; 
hence  we  find  in  the  statute  books  of  all  the 
States,  numerous  acts  regulating  the  signing, 
acknowledging,  and  recording  of  deeds. 

If  the  Act  of  1785  be  not  repugnant  in  all  its 
provisions  to  the  Act  of  1776,  yet  if  the  for- 
mer clearly  intended  to  prescribe  tbe  only 
modes  by  which  real  estate  should  be  con 
veyed,  it  repeals  the  prior  act.  And  this  in- 
tention, it  is  said,  is  found  in  the  Act  of  1785. 
To  some  extent  this  may  be  correct.  In  tbe 
first  section  of  that  act  it  is  provided,  "that  "no 
estate  of  inheritance  in  lands  or  tenements 
shall  be  conveyed  from  one  to  another,  unless 
the  conveyance  bcdeclared  by  writing,  staled 
and  delivered."  Now,  a  deed,  to  be  valid  at  a 
conveyance,  under  this  statute,  must  be  in 
writing,  sealed  and  delivered.  This  is  the 
common  law  definition  of  a  deed.  But  there 
are  other  requisites  to  make  this  conveyance 
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valid  against  a  purchaser  for  a  valuable  consid- 
eration, without  notice.  The  deed  must  be  ac 
knowledged  as  the  statute  requires,  and  lodged 
with  the  clerk  for  record.  The  conveyance  as 
between  the  parties  would  be  valid,  under  this 
statute,  without  acknowledgment,  but  unless 
acknowledged  and  recorded,  or  lodged  for 
record,  would  not  be  notice  to  subsequent  and 
innocent  purchasers. 

The  acts  under  consideration  provide  special- 
ly the  mode  by  which  the  estate  of  &  ferns  co- 
vert shall  be  conveyed.  In  the  Act  of  1785,  her 
privy  examination  may  be  made  in  court  or  by 
one  of  the  judges  thereof,  or  she  may  be  ex- 
amined by  two  justices  of  the  peace  of  the 
county  where  she  resides,  "who  may  be  em- 
powered to  do  so  by  commission,"  &c. 

By  the  Act  of  1776,  the  acknowledgment  and 
privy  examination  of  a  feme  covert  were  re- 
quired to  be  made  before  the  mayor  or  other 
chief  magistrate,  or  before  two  justices  or  mag- 
istrates of  the  town  or  place  wherein  she  shall 
reside.  The  acknowledgment  before  two  jus- 
tices is  retained  in  the  Act  of  1785,  with  this 
additional  requisite,  that  the  justices  shall  be 
commissioned,  as  provided,  to  perform  this 
duty.  This  necessarily  repeals  that  part  of  the 
prior  act  which  authorized  the  acknowledg- 
ment to  be  taken  before  two  justices,  without 
being  commissioned.  The"  latter  act  is,  in  this 
regard,  repugnant  to  the  former.  The  provis- 
ions cannot  stand  together,  as  the  latter  act  su- 
peradds an  essential  qualification  of  the  justices 
not  required  by  the  former.  But  the  important 
question  is,  whether,  as  the  Act  of  1785  made 
no  provision  authorizing  a  mayor  of  a  city  to 
take  the  acknowledgment  of  a  feme  covert,  that 
provision  in  the  Act  of  1776  is  repealed  by  it. 
646*]  In  this  respect  it  is  clear  there  is  no  •re- 
pugnancy between  the  two  acts.  The  two 
provisions  may  well  stand  together,  the  latter 
as  cumulative  to  the  former. 

Does  a  fair  interpretation  of  the  Act  of  1785 
authorize  the  inference  that  the  Legislature  in- 
tended no  conveyance  by  a  feme  covert  should 
be  valid,  unless  acknowledged  in  the  form  pre- 
scribed by  that  act?  We  think  no  such  infer- 
ence can  be  drawn.  In  the  first  section  of  that 
act,  in  reference  to  ordinary  acknowledgments 
of  conveyances,  in  order,  when  recorded,  that 
they  might  operate  as  notice  to  subsequent 
purchasers,  it  is  required  that  the  acknowledg 
ment  should  be  made  as  provided,  "  or  in  the 
manner  hereinafter  directed."  The  words 
here  cited  can  have  no  bearing  on  the  execu- 
tion of  a  conveyance  by  a  feme  covert.  In  a 
subsequent  part  of  the  same  section,  provision 
is  made  for  the  execution  of  such  an  instru- 
ment, which  is  complete,  without  reference  to 
any  other  part  of  the  statute.  The  above 
words,  therefore,  could  only  refer  to  the  con- 
veyances spoken  of  in  the  first  part  of  the  sec- 
tion, and  in  order  that  they  might  operate, 
when  recorded,  as  notice. 

Upon  a  careful  comparison  o  these  stat- 
utes, as  regards  the  point  in  controversy!  we 
think  there  is  no  repeal  of  the  Act  of  1776  by 

•„  the  Act  of  1785.  There  is  no  express  repeal; 
no  repugnancy,  as  regards  the  power  of  the 

•  mayor  of  a  city  to  take  the  acknowledgment 
of  a  feme  covert;  nor  on  this  point  are  there 
any  words  of  the  latter  act  which  show  an  in- 

|  tention  to  make  its  provisions  exclusive.  We 
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are,  therefore,  brought  to  the  conclusion,  look- 
ing only  at  these  statutes,  that  the  latter  act, 
in  this  regard,  may  be  considered  as  cumula- 
tive. 

As  having  a  strong  and  decided  bearing  on 
this  view,  we  refer  to  Wood  v.  The  United  State* 
(16  Peters,  862).  In  that  case  the  court  say, 
"the  question  then  arises  whether  the  66th  sec- 
tion of  the  Act  of  1799,  ch.  128,  has  been  re- 
pealed, or  whether  it  remains  in  full  force. 
That  it  has  not  been  expressly,  or  by  direct 
terms,  repealed,  is  admitted ;  and  the  question 
resolves  itself  into  the  more  narrow  inquiry, 
whether  it  has  been  repealed  by  necessary  im- 
plication. We  say  by  necessary  implication,  for 
it  is  not  sufficient  to  establish  that  subsequent 
laws  cover  some  or  even  all  the  cases  provided 
for  by  it,  for  they  may  be  merely  affirmative, 
or  cumulative,  or  auxiliary.  But  there  must 
be  a  positive  repugnancy  between  the  provis- 
ions of  the  new  laws  ana  those  of  the  old ;  and 
even  then  the  old  law  is  repealed  by  implica- 
tion only  pro  tanto,  to  the  extent  of  the  repug- 
nancy." 

We  come  now  to  consider  the  Act  of  1796. 
The  Act  of  the  20th  of  December,  1792,  con- 
cerning the  relinquishment  of  dower,  in  the 
2d  section,  provides  that  dower  may  be  relin- 

Suished  before  two  justices  of  the  peace,  where 
le  parties  reside  out  of  the  Commonwealth, 
and  the  clerk  of  the  county  is  required  to  cer- 
tify that  the  persons  taking  the  acknowledg- 
ment were  justices,  &c.  This  provision  is  re- 
pugnant to  that  of  the  Act  of  1785,  which  re- 
quires a  commission  to  be  issued  to  such  justices. 
•By  the  Act  of  the  17th  of  December.  [*64  7 

1795,  two  persons  were  authorized  to  be  ap- 
pointed by  joint  ballot  of  the  Legislature,  to 
revise  the  laws  in  force,  &c.  These  persons, 
having  been  so  appointed,  reported  the  Act  of 

1796,  which  is  entitled  "An  Act  to  reduce  in- 
to one  the  several  acts,  or  parts  of  acts,  for 
regulating  conveyances."  In  this  act  are  in 
eluded  parts  of  the  Act  of  1776,  and  nearly 
the  whole  of  the  Act  of  1785.  It  was  passed 
the  19th  of  December,  1796,  and  with  all  other 
acts  reported  at  the  same  time,  was  adopted  by 
a  general  act,  referring  to  the  various  acts,  and 
providing  "that  so  much  of  every  act  or  acts  be- 
fore recited,  as  comes  within  the  purview  of 
this  act  shall  be,  and  the  same  is  hereby  re- 
pealed from  and  after  the  first  day  of  January, 
1797,"  on  which  day  the  above  act  took  effect. 

That  part  of  the  Act  of  1776.  authorizing  the 
mayor  of  a  city  to  take  the  acknowledgment  of 
a  feme  covert,  is  not  included  in  the  Act  of 
1796;  nor  were  certain  provisions  of  the  Act 
of  1748,  "for  settling  the  titles  and  bounds  of 
lands,"  &c,  included,  some  parts  of  which 
have  since  been  recognized  by  the  Court  of 
Appeals  of  Kentucky  as  in  force. 

Great  reliance  is  placed  by  the  counsel  for 
the  defendants  in  error  in  the  case  of  Hynet'* 
Representative*  v.  Campbell  (6  Monr. ,  286).  In 
that  case  the  complainants  prayed  a  rescission  of 
the  contract  for  the  conveyance  of  a  certain 
tract  of  land,  on  the  ground  of  a  defect  of  ti- 
tle; and  the  court  held  that  they  were  not 
bound  to  accept  the  deed  for  the  land,  tendered 
by  the  defendant,  as  some  of  the  conveyances 
under  which  he  claimed  were  not  acknowl- 
edged and  recorded,  as  the  law  required.  The 
deeds  thus  objected  to  "were  acknowledged 
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before  two  justices  of  the  peace  of  Dunwiddie 
County,  Virginia,  who  certified  simply  that  the 
grantor  acknowledged  the  same  before  them, 
as  the  law  required,"  without  adding  that  the 
grantor  "also  subscribed  the  same  in  their 
presence."  This  proceeding  was  under  the  Act 
of  1792, which  had  been  construed  to  require  a 
certificate  of  the  justices  that  the  deed  had  been 
subscribed  in  their  presence,  in  regard  to  deeds 
executed  within  the  State.  And  the  court  say 
they  turn  their  attention  to  the  Act  of  1 776, '  'and 
they  find  that  it  regulates  only  conveyances 
made  out  of  the  State,  and  that  it  provides 
for  acknowledgment  alone,  before  two  justices 
of  the  peace,  and  says  not  a  word  about  sub- 
scribing, and  if  that  act  is  in  force  in  this  re- 
spect, it  will  exactly  embrace  the  case  ic  ques- 
tion. And  they  held  that  the  above  act  was 
virtually  repealed  by  the  Act  of  1785.  which  re- 
quires that  the  two  justices  taking  the  acknowl- 
edgment should  be  commissioned  to  do  so. 
This  view  of  the  court,  as  regards  the  ac- 
knowledgments of  the  deeds  then  before  them, 
was  undoubtedly  correct.  It  is  the  construc- 
tion which  we  have  before  given  to  this  part 
of  the  Act  of  1785.  The  attention  of  the 
court  was  not  drawn  to  any  other  point  than 
the  one  before  them.  They  did  not  say  that  that 
part  of  the  Act  of  1776  which  regulates  the  ac- 
648*]  knowledgment  *by  a  feme  covert,  which 
is  wholly  different  from  the  above,  was  re- 
pealed. It  is  true  their  language  is  general, 
but  their  meaning  must  be  limited  to  the 
point  under  consideration.  This  decision, 
therefore,  cannot  be  considered  as  having  a 
bearing  on  the  point  now  before  us. 

In  the  case  of  Prewet  v.  Graves  et  al.  (5  J.  J. 
Marshall,  120),  the  court  say  that  the  5th  sec- 
tion of  the  Act  of  1748  had  been  repealed  by 
subsequent  and  repugnant  enactments.  In 
Miller  etal.  v.  Henshaw  <ft  Go.  (4  Dana,  823),  they 
say,  in  reference  to  the  Act  of  1776,  and  to  the 
decision  of  Hynes' 's  Representatives  v.  Campbell, 
above  cited,  that  the  Act  of  1776  "is  nowhere 
repealed  by  express  words,  but  only  by  con- 
struction, in  consequence  of  the  inconsistency 
of  its  provisions  with  those  of  subsequent  stat- 
utes; and  as  none  of  the  subsequent  statutes  re- 
late to  the  authentication  of  deeds  of  person- 
alty, out  of  the  State,  except  those  which 
reduce  the  number  of  witnesses  from  three  to 
two,  there  can  be  no  inconsistency,  and  there- 
fore no  constructive  repeal  of  so  much  of  this 
statute  as  relates  to  deeds  of  personalty,  except 
as  to  the  number  of  witnesses." 

In  McOowan  v.  Hay  (5  Liu.,  244),  the  court 
held  the  Act  of  1748  was  in  force  in  Kentucky, 
in  regard  to  the  acknowledgment  and  record- 
ing of  mortgages  and  deeds  of  trust.  By  the 
Act  of  1796,  a  deed,  executed  out  of  the  Com- 
monwealth for  lands  within  it,  was  required  to 
be  recorded  in  eight  months.  The  Act  of 
1785,  which  preceded  it,  required  such  deed  to 
be  recorded  in  eighteen  months;  and  in  Taylor 
v.  Shields  (5  Litt.,  297),  the  question  was, 
whether  the  latter  of  these  acts,  in  this  respect, 
had  repealed  the  former;  and  the  court  say, 
"we  should  hesitate  much  to  give  such  effect 
to  the  latter  statute. "  "Virtual  repeals  are  not 
favored  by  courts.  A  body  of  acts  ought  to 
be  held  as  one  act,  so  far  as  they  do  not  con- 
flict with  each  other.  Here  the  same  restriction 
to  the  'manner  prescribed  by  law,'  existed  be- 
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fore  the  passage  of  our  act,  as  well  as  after- 
wards; and  if,  in  transcribing  the  Virginia 
Code  into  ours,  any  part  shall  be  adjudged  to 
be  repealed,  barely  by  putting  in  the  date  of 
transcribing,  as  the  date  of  the  law,  and  be- 
cause the  provision,  so  transcribed,  shall  ap- 
parently conflict  with  any  former  part  not  so 
transcribed,  it  may  be  of  serious  consequence 
to  the  community."  "We  incline."  the  court 
say,  to  the  opinion  "  that  the  clause  in  our 
statute  (of  1796),  -in  the  manner  prescribed  by 
law,' meant  to  retain,  and  was  intended  to  re- 
tain former  provisions,  with  regard  to  deeds 
entire;"  and  they  held  that  recording  of  the 
deed  within  eighteen  months,  under  the  Act  of 
17b5,  was  sufficient. 

That  part  of  the  Act  of  1785,  which  regulated 
the  time  of  recording  deeds,  executed  without 
the  Commonwealth,  was  not  copied  into  the 
Act  of  1796,  and  yet  the  court  held  that  the 
latter  act,  in  this  respect,  did  not  repeal  the 
former. 

In  Elliott  etal.  v.  Piersolet  al.  (1  Peters,  389). 
this  court  say  the  Virginia  statute  of  1748 
"  was  adopted  in  Kentucky,  at  her  separation 
•from  Virginia,  and  is  understood  never  [*649 
to  have  been  repealed." 

It  does  not  appear  that  the  question,  as  to  the 
validity  of  the  acknowledgment  of  a  deed 
before  the  mayor  of  a  city,  by  hfeme  eottrt, 
under  the  Act  of  1776,  since  that  of  1785  has 
been  enacted,  has  ever  been  decided.  Some 
general  expressions,  as  above  stated,  have  been 
used  by  the  Court  of  Appeals,  in  regard  to  the 
repeal  of  the  former  act  by  the  latter,  but  those 
expressions  did  not  relate  to  the  above  question. 
And  it  may  be  again  observed,  that  those  re- 
marks by  the  Court  of  Appeals  can  only  be 
held  to  apply  to  the  matter  then  before  them: 
and  that  a  more  extended  application  of  them 
would  be  inconsistent  with  the  views  taken  by 
the  same  court,  in  the  other  cases  cited.  If  the 
provision  in  the  Act  of  1785,  requiring  a  deed 
executed  out  of  the  State  to  be  recorded  in 
eighteen  months,  is  not  repealed  by  the  Act  of 
1796,  requiring  such  deed  to  be  recorded  in 
eight  months,  Is  the  Act  of  1776,  authorizing 
the  acknowledgment  of  a  deed  before  a  mayor, 
by  a  feme  covert,  repealed  by  subsequent  acts? 
None  of  those  acts  repeal,  in  terms,  the  above 
provision  in  the  Act  of  1776,  and  they  contain 
no  repugnant  provision.  Consequently,  the 
first  act  stands  unrepealed.  The  different  acta 
on  the  same  subject,  in  the  language  of  the 
Court  of  Appeals,  must  be  "  considered  as  one 
act."  In  this  view,  the  provision  in  question 
stands  consistently  with  all  the  subsequent 
statutes;  and  on  this  ground  we  feel  authorized 
to  say,  that  the  acknowledgment  of  the  deed 
before  us  is  valid,  under  the  Act  of  1776,  and 
that  it  conveyed  to  Ferguson,  the  grantee,  a 

food  title  in  fee-simple.  The  clause  of  the 
iCt  of  1796,  "  repealing  so  much  of  the  acta 
referred  to  as  come  within  the  purview  of  that 
act,"  extends  no  further  than  the  repugnancy 
of  the  Act  of  1796  to  the  provisions  of  the  acta 
named. 

Upon  the  whole,  the  judgment  of  the  Circvi 
Court  it  reversed,  al  the  costs  of  the  defendants 
and  the  cause  be  remanded.  £e. 

Cited-ll  Wall.  92;  IT  Walt,  481:6  Otto,  I»;  I 
Brown,  OS;  12  Blatchf.,  848;  10 .Bank.  Reg,  HI: 
8  Cliff.,  193,  250, 2ST. 
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650»]  'LESSEE  OF  WILLIAM  L.  BROWN 
ahd  Wife,  Plaintiff  in  Error, 
v. 

JOSEPH    CLEMENTS    and    JONATHAN 
HUNT,  Defendant*  in  Error. 

Dimian  of  pubUe  land* — dutie*   of  surveyor- 
general. 

Coder  the  acts  of  Congress,  providing:  for  the 
NUxttrWoii  of  the  publio  lands,  and  the  instruc- 
tion of  the  Secretary  of  the  Treasury,  made  under 
the  Act  of  2tth  April,  1820,  untitled  "  An  Act  male- 
taf  further  provision  for  the  sale  of  the  public 
linds,"  it  is  the  duty  of  the  surveyor-general  to 
lay  out  a  fractional  section  In  suoh  a  manner  that 
in  entire  quarter-section  may  be  had  if  the  frac- 
tion will  admit  of  it. 

The  surveyor-general  has  no  right  to  divide  a 
fractional  section  by  arbitrary  lines,  so  as  to  pro- 
tect a  regular  quarter-section  from  being  taken  up. 

THI8  case  was  brought  up  by  writ  of  error, 
under  the  twenty-fifth  section  of  the  Ju- 
diciary Act,  from  the  Supreme  Court  of  the 
Slate  of  Alabama. 

It  was  an  ejectment,  brought  by  the  plaint- 
iffs in  error  to  recover  two  and  forty  one-hun- 
dredths  acres  of  land,  in  the  possession  of 
Clements  as  the  tenant  of  Hunt.  The  plaint- 
iff claimed  title  through  a  patent  to  James  Ethe- 
ridge.  and  the  defendants  through  a  patent  to 
W  D.  Stone.  Both  Etheridge  and  Stone 
claimed  as  pre  emptiouers  under  the  Act  of 
Congress  passed  on  the  29th  of  May,  1880. 

The  question  depended  upon  the  manner  in 
which  the  fractional  section  twenty-two,  in 
township  four  south,  of  range  one  west,  in  the 
district  of  lands  subject  to  sale  at  St.  Stephens, 
Alabama,  should  be  laid  out. 

A  reference  to  the  annexed  diagrams  will 
make  it  more  intelligible. 
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Nos.  1,  2,  8,  4  represent  the  whole  section ; 
but  in  consequence  of  prior  claims  or  grants, 
only  that  part  of  it  included  within  1,  5,  6,  7, 
8,  9,  10,  was  subject  to  entry,  containing  the 
entire  southwest  quarter-section,  and  some  ad- 
ditional land  upon  the  east  and  north.  The 
surveyor  divided  the  whole  of  this  into  two 
parts  by  a  line  running  from  11  to  12,  one  of 
which  parts  (marked  A)  contained  92.67  acres, 
and  the  other  (marked  B)  contained  110.60 
acres.  The  'plaintiff  claimed  to  extend  [*65 1 
the  part  A  over  the  whole  square  which  con- 
stituted the  quarter-section,  as  represented  by 
dotted  lines. 

On  the  28th  January,  1881.  Etheridge  pre- 
sented the  following  application  and  affidavit : 

"To  the  Register  and  Receiver  of  the  Land 
'  Office  at  St.  Stephens: 

"  You  will  please  to  take  notice  that  I, 
James  Etheridge,  of  Mobile  County,  Alabama, 
claim  the  right  of  pre-emption,  under  the  Act 
of  Congress  of  the  29th  May,  1830,  to  the  south- 
west quarter-section  22,  t.  4,  r.  1  west."     ' 

Affidavit.  "  James  Etheridge,  being  sworn, 
makelh  oath  that  the  above  described  tract  of 
land  was  planted  and  cultivated  by  him  in  the 
year  1829,  and  remained  in  his  possession  from 
the  year  1829  until  after  the  29th  May,  1830. 
That  the  said  land  was  occupied  and  cultivated 
by  him  in  his  own  right,  and  not  as  the  tenant 
of  any  other  person.  That  the  said  land  was 
inclosed  with  his  own  fence,  and  that  there 
was  no  person  concerned  with  him  in  the  occu- 
pation,and  cultivation  of  the  said  land;  and  that 
the  present  claim  does  not  interfere  with  the 
right  of  any  other  person,  and  that  he  believes 
be  is  entitled  to  the  same  under  the  Act  of 
Congress  of  the  29th  May,  1830,  and  that  the 
said  tract  is  within  the  corporate  limits  of  the 
city  of  Mobile. 

"J.  Ethbridoe." 

The  affidavit  was  sustained  by  the  oaths  of 
Daniel  Robertson  and  John  Carr. 

On  the  25th  of  March,  1881,  Stone  presented 
the  following  application  and  affidavit: 

'•To  the  Register  and  Receiver  of  the  Land 
Office  at  St.  Stephens,  Alabama: 
"  Tou  will  please  to  take  notice  that  I,  Will- 
iam D.  Stone,  of  Mobile  County,  Alabama, 
claim  the  right  of  pre-emption,  under  the  Act  of 
Congress  ofthe  29th  of  May,  1830,  to  the  fraction 
situated  in  the  west  part  of  the  southeast 
quarter  of  section  22,  in  township  4,  range  1, 
west  of  18. 

"  William  D.  Stone." 

Affidavit.  "  William  D.  Stone,  being  sworn, 
maketh  oath  that  the  above  described  tract  of 
land  was  planted  and  cultivated  by  him  in  the 
year  1829,  and  remained  in  his  possession  from 
the  year  1829  until  the  29th  May,  1830,and  that 
the  said  land  was  occupied  and  cultivated  by 
him  in  his  own  right,  and  not  as  the  tenant  of 
any  other  person.  That  the  said  tract  of  land 
was  inclosed  with  his  own  fence,  and  that  there 
was  no  person  concerned  or  connected  with 
him  in  the  cultivation  of  the  said  land,  and 
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that  this  present  claim  does  not  interfere  with 
the  rights  of  any  other  person;  and  further, 
that  the  tract  described  is  within  the  present 
corporate  limits  of  the  city  of  Mobile. 

William  D.  Stone." 

The  affidavit  was  supported  by  the  oaths  of 
Samuel  H.  Oarrow  and  James  Dowell. 

652*]  *On  the  20th  of  June,  1881,  the 
register  and  receiver  issued  the  following  cer- 
tificate: 

E. — Extract  from  abstract  of  claims  to  pre- 
emption, under  the  Act  of  29th  May,  1880. 


pi 

I! 


4 


B   OS 

n  s  P 
S  « 

3-  o, 

o 


g  38 


3*3 


I 

9 


P    '    I 


"  Land  Office,  8t.  Stephens,  Ala.,  > 
June  20, 1881.      ( 
"  It  is  the  opinion  of  the  undersigned,  that 
the  foregoing  claimants  are  each  entitled  to  the 
right  of  pre-emption,  under  the  Act  of  Con- 
gress of  the  29th  May,  1880,  to  the  tract  or 
tracts  by  them  claimed,  and  annexed  to  their 
names  respectively,  in  the  foregoing  abstract. 
"  John  B.  Hazard,  Register. 
"J.  H.  Owen,  Receiver." 

The  account  of  sales  was  entered  In  the  book 
at  some  period  which  the  record  does  not  show, 
and  was  as  follows: 
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Extract  from  account  of  land  sold  by  register 
and  receiver. 
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On  the  80th  of  April,  1832,  the  register  gave 
to  Etheridge  the  following  certificate: 
O.— Certificate. 

"  Preemption  No  4,589,act  29th  May,18J0. 

'*  Land  Office,  St.  Stephens,  Ala..  I 

April  SO,  1882.     f 

"  It  is  hereby  certified,  that  in  pursuance  of 
law,  James  Etheridge,  of  Mobile  County,  Ala- 
bama, on  this  day  purchased  of  the  register  of 
this  office,  the  lot  or  southwest  quarter  of  sec- 
tion number  twenty-two,  of  township  No.  4 
south,  in  range  number  one  west,  containing 
nine-two  acres  and  sixty-seven  hundrethaof  an 
acre,  at  the  rate  of  one  dollar  and  twentT-dw 
cents  per  acre,  amounting  to  one  hundred  and 
fifteen  dollars  and  eighty -three  cents,  for  which 
*the  said  James  Etheridge  has  made  [*653 
payment  in  full,  as  required  by  law. 

"  Now,  therefore,  be  it  known,  that  on  pre* 
entation  of  this  certificate  to  the  commiasiooer 
of  the  general  land  offloe,  the  said  Jam* 
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Etheridge  shall  be  entitled  to  receive  a  patent 
(or  the  lot  above  described. 

"  John  B.  Hazard,  Register." 

On  the  same  day  a  certificate  was  issued  to 
Stone,  as  appears  from  the  following  extract 
from  the  record  of  certificates  issued  for  lands 
•old. 
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On  the  17th  of  December,  1832,  a  patent  was 
Wed  to  Stone.    It  granted  the  land  described 
in  the  following  preamble: 
"Preemption  certificate,  No.  4649.  The  United 
States  of  America,  to  all  to  whom  these  pres- 
ent shall  come,  greeting: 
"  Whereas,  William  D.  Stone,  of  Mobile,  has 
feposited'in  the  general  land  office  of  the  Unit- 
ed States  a  certificate  of  the  register  of  the 
■od  office  at  St.  Stephens,  whereby  it  appears 
**  f nil  payment  has  been  made  by  the  said 
WBhun  D.  Stone,  according  to  the  Act  of 
Congress  of  the  24th  of  April,  1820,  entitled 
Howam)  8.  U.  S.',  Book  11. 


"  An  Act  making  further  provision  for  the  sale 
of  the  public  lands,"  for  the  southeast  subdi- 
vision of  fractional  section  twenty-two,  in  town- 
ship  four,  south  of  range  one  west,  in  the  dis- 
trict of  lands  subject  to  sale  at  St.  Stephen?, 
Alabama,  containing  one  hundred  and  ten 
acres  and  fifty-one  hundredths  of  an  acre, 
according  to  the  official  plat  of  the  survey  of 
said  land  returned  to  the  general  land  office  by 
the  surveyor-general,  which  said  tract  has 
been  purchased  by  the  said  William  D.  Stone. 

"  Now  know  ye,"  &c..  &c. 

On  the  80th  of  May,  1838.  a  patent  was  is- 
sued to  Etheridge  for  the  land  described  in  the 
preamble. 

"  Pre-emption  certificate,  number  4589. 
"  The  United  States  of  America,  to  all  to  whom 

these  presents  shall  come,  greeting: 

"  Whereas,  James  Etheridge,  of  Mobile 
County,  Alabama,  has  deposited  in  the  general 
land  office  of  the  United  States  a  certificate  of 
the  register  of  the  land  office  at  St.  Stephens, 
whereby  it  appears  that  payment  has  been  made 
by  the  said  James  Etheridge,  'accord-  [*t354 
ing  to  the  provisions  of  the  Act  of  Congress  of 
the  24th  April,  1820,  entitled  "  An  Act  making 
further  provisions  for  the  sale  of  the  public 
lands,"  for  the  southwest  quarter  of  section 
twenty-two,  in  township  four,  south  of  range 
one  west,  in  the  district  of  lands  subject  to  sale 
at  St.  Stephens,  Alabama,  containing  nicety- 
two  acres  and  sixty-seven  hundredths  of  an 
acre,  according  to  the  official  plat  of  the  sur- 
vey of  the  said  lands  returned  to  the  general 
land  office  by  the  surveyor-general,  which  said 
tract  has  been  purchased  by  the  said  James 
Etheridge. 

"  Now  know  ye,"  &c.,  &c. 

In  April,  1888,  Brown  and  wife,  claiming 
under  the  title  of  Etheridge.  brought  an  eject- 
ment against  Clements  for  the  east  half  of  the 
southwest  quarter  of  fractional  section  twenty- 
two.  The  case  came  on  for  trial  at  the  April 
Term,  1841,  in  the  Circuit  Court  of  the  State 
of  Alabama  for  the  County  of  Mobile,  in  the 
course  of  which  the  following  bill  of  excep- 
tions and  agreement  were  filed. 
BUI  of  Exception*. 

"  Be  it  remembered,  that  upon  the  trial  of 
this  cause,  the  plaintiffs  gave  in  evidence  the 
paper  hereto  annexed,  marked  A,  being  a  duly 
certified  copy  of  a  patent  from  the  United 
States  government  to  James  Etheridge;  and 
thereupon,  it  was  admitted  by  the  defendant* 
that  the  plaintiffs  had,  at  the  date  of  the  de- 
mise, and  time  of  trial,  all  the  rights  of  said 
patentee  Etheridge  in  the  land  described  in  the 
declaration.  Plaintiffs  also  gave  in  evidence 
paper  marked  B,  hereto  annexed,  being  a  plat 
of  a  survey  made  and  returned,  under  an 
order  of  this  court,  by  the  surveyor  for  the 
County  of  Mobile,  and  proved  by  said  sur- 
veyor that  said  survey  was  truly  made,  accord- 
ing to  said  order,  and  that  the  plat  returned 
shows  correctly  the  external  lines  and  corners 
of  said  fractional  section  twenty-two.  That 
he  found  the  southwest  corner  of  said  frac- 
tional section,  as  shown  by  the  plat  returned; 
and  also  found,  on-  the  section  lines  of  said 
fractional  section,  the  half  mile  posts,  each 
post  being  a  half  mile  from  the  southwest 
corner  of  said  fractional  section.  That  these 
49  ^    76» 
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posts  bore  evidence  of  being  those  put  down 
by  the  United  States  surveyor,  on  running  the 
section  lines.  That  an  entire  southwest  quar- 
ter exists  in  said  fractional  section,  without 
interference  with  any  private  land  claim,  and 
leaving  a  residuum  both  on  the  north  and  on 
the  east  of  said  quarter-section,  as  shown  by 
the  plat  returned  by  him;  and  also,  that  said 
fractional  section  contains  two  hundred  and 
ten  acres.  The  defendants  admitted  that  they 
were  in  possession,  at  the  time  of  service  of 
the  declaration,  of  sixteen  acres  of  the  land 
described  in  the  declaration.  The  defendants 
gave  in  evidence,  by  consent  of  plaintiffs,  a 
certified  copy  of  a  patent  from  the  United 
States  government  to  William  D.  Stone,  hereto 
annexed,  marked  No".  1 :  and  thereupon,  it  was 
admitted  by  the  plaintiffs  that  the  defendants 
have  all  the  rights  of  the  said  patentee.  Stone, 
655*]  in  *the  land  admitted  to  have  been  in 
their  possession  at  the  time  of  the  service  of 
the  declaration. 

"The  defendants  offered  in  evidence  duly 
certified  copies  of  the  official  township  plats  of 
1833  and  1835,  of  the  township  in  which  the 
land  sued  for  is  situated  (extracts  from  which 
are  hereunto  annexed,  marked  No.  2),  to  show 
the  boundaries  and  contents  of  the  land  de- 
scribed in  said  patents  to  said  Btheridge  and 
to  said  Stone,  without  having  offered,  or  pro- 
fessing to  have  any  other  evidence  than  the 
plats  themselves  afford,  to  prove  that  the  sub- 
division, corners,  anil  lines  dividing  said  frac- 
tional section,  as  exhibited  in  the  said  plats, 
bad  been  run  and  marked  on  the  ground.  To 
the  admission  of  which  evidence  the  plaintiffs 
objected;  and  their  objection  was  overruled, 
and  said  plats  allowed  to  go  to  the  jury.  The 
plaintiffs  admitted,  that  if  the  line,  as  marked 
on  said  extract  from  plats  (No.  2)  dividing  lots 
A  and  B,  is  a  legal  line,  lot  B,  as  exhibited, 
will  cover  the  land  sued  for. 

"  The  plaintiffs  further  gave  in  evidence, 
that  the  said  line  and  corners,  as  exhibited  on 
the  extract  (No.  2),  had  never  been  run  or 
marked  on  the  ground;  and  also  gave  in  evi- 
dence papers  marked  C,  D,  E,  F,  G,  H,  being 
duly  certified  transcripts  of  records  from  the 
land  office  at  St.  Stephens,  Alabama. 

"The  defendants  gave  in  evidence  paper 
marked  No.  3,  being  a  duly  certified  copy  of 
the  instructions  of  the  Secretary  of  the  Treas- 
ury, bearing  date  the  10th  day  of  June,  1820, 
also  20th  January,  1826. 

"The  plaintiffs  gave  in  evidence  paper 
marked  I,  being  a  duly  certified  copy  of  the 
circular  of  the  Secretary  of  the  Treasury,  of 
date  the  8th  day  of  May,  1882. 

"Upon  the  foregoing  evidence,  the  court 
instructed  the  jury,  that  if  they  believed  the 
same,  they  must  find  for  the  defendants.  The 
court  further  instructed  the  jury,  that  if  said 
fractional  section  (No.  22)  was  capable  of  being 
subdivided  into  an  entire  southwest  quarter- 
section  and  two  half  quarter-sections,  leaving  a 
residuum  as  shown  by  the  said  map  and  evi- 
dence of  the  county  surveyor,  still  the  sur- 
veyor-general was  not  required,  under  the  acts 
of  Congress  providing  for  the  subdivision  of 
the  public  land,  and  the  instructions  of  the 
Secretary  of  the  Treasury,  made  under  the 
Act  of  the  24th  of  April,  1820,  entitled  '  An 
Act  making  further  provision  for  the  sale  of 
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the  public  lands,'  to  make,  in  his  subdivision 
of  the  same,  either  such  quarter-section  or  half 
quarter -sections,  but  might  lawfully  subdivide 
the  same  into  two  lots  (A  and  B),  as  indicated 
by  said  plat  of  1832;  and  that  under  said  evi- 
dence, Etheridge's  title  would  not  hold  the 
whole  southwest  quarter  of  said  fractional  sec- 
tion, but  only  lot  A,  and  that  Stone's  title 
woulS  hold  lot  B.  being  the  balance  of  said 
fractional  section. 

"  To  which  instructions,  and  each  and  every 
of  them,  the  plaintiffs,  "by  their  coun-  [*666 
sel,  except,  and  pray  the  court  to  sign  and  seal 
this  their  bill  of  exceptions. 

"  E.  L.  Daroan.  [seal.]" 
Agreement  of  the  parties: 
' '  The  parties  to  this  cause,  not  wishing  to 
incumber  the  record  by  copying  from  the  book 
entitled  '  General  Public  Acts  of  Congress  re- 
specting the  sale  and  disposition  of  the  public 
lands,  with  instructions  issued  from  time  to 
time  by  the  Secretary  of  the  Treasury  and  com- 
missioner of  the  general  land  office,  and  official 
opinions  of  the  Attorney-General  on  questions 
arising  under  the  land  laws,'  and  which  in- 
structions are  contained  in  the  2d  volume,  part 
2d,  prepared  and  printed  by  order  of  the  Sen- 
ate, agree  that  said  book  may  be  used  by  either 
party,  and  anything  therein  contained  read  as 
illustration  of  the  practice  of  the  land  office, 
and  construction  that  the  acts  of  Congress  had 
received  in  that  branch  of  the  government 
The  same  work  can  be  referred  to  by  either 
party  in  the  8upreme  Court,  for  the  purpose 
aforesaid.  The  parties  further  agree,  that  for 
exhibit  No.  2,  being  the  official  map  of  the 
survey  of  the  township  described  in  the  patents 
of  both  plaintiffs  and  defendants,  the  map 
contained  in  the  same  book  above  described, 
between  pages  134  and  135,  shall  be  referred  to 
as  if  the  same  was  incorporated  with,  and 
formed  a  part  of  the  record  in  this  cause. 
"  Sherman  &  Chambers, 

"  Attorneys  for  plaintiffs. 
"  Gordon,  Campbell  &  Chandler 

"  Attorneys  for  defendants." 

The  jury  having  found  for  the  defendant! 
under  the  above  instructions,  the  case  was  car 
ried  to  the  Supreme  Court  of  the  State  of  AU 
bama,  where  the  opinion  of  the  court  bekra 
was  affirmed. 

A  writ  of  error  brought  it  to  this  court. 

Messrs.  Willi*  Hall  and  Sherman  for  thf 
plaintiff  in  error. 

Mr.  Jones  for  the  defendants  in  error. 

Mr.  Hall  stated  the  case,  and  claimed  the  en 
tire  quarter-section.  It  was  not  within  the  ex 
ceptions  of  the  Act  of  1830,  being  neither  re 
served  nor  appropriated.  The  agent  of  thl 
United  States  cannot  prescribe  any  other  coo 
ditions  than  those  which  are  found  in  the  hurt 
The  southwest  quarter  of  section  22  is  a  aperift 
thing.  A  patent  was  issued  to  Etheridge  for  it 
It  is  true  that  the  patent  says  that  it  contain; 
only  ninety-two  acres  and  sixty -seven  bun 
dreaths,  but  this  is  mere  surplusage,  and  doe 
not  detract  from  the  legal  efficacy  of -the  grant 
(6  Cowen,  706.) 

The  defendant  in  error  settled  upon  th 
southeast  quarter,  but  there  were  previoa 
claims  to  a  part  of  it,  which  had  a  preference 
and  he  only  claimed  what  remained.     Stone' 
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claim  to  the  southeast  quarter  was  put  in  three 
months  after  ours.  Id  order  to  effect  a  valid 
title  under  the  pre-emption  law,  three  things 
arc  required. 

867*1  *1.  The  land  must  belong  to  the 
United  States,  and  be  unappropriated. 

2.  It  must  conform  to  the  regular  and  legal 
subdivisions. 

3.  The  settlement  must  be  upon  the  quarter- 
section  which  is  claimed. 

The  patents  of  the  parties  in  this  case  do  not 
clash  with  each  other.  One  is  for  the  south- 
west quarter-section,  and  the  other  for  the 
southeast  subdivision.  A  subdivision  is  not  a 
legal  term,  and  is  synonymous,  in  this  case, 
with  quarter.  The  part  claimed  by  the  defend- 
ant in  error  is  called  by  different  names,  for 
example,  "a fraction  of  22,"  "southeast  sub- 
division," ' '  fraction  and  southeast  subdivision, " 
and  "  southeast  sub-fraction."  They  all  mean 
the  same  thing,  which  is.  a  fractional  part  of 
the  southeast  quarter-section.  The  dispute  has 
arisen  because  the  surveyor  has  drawn  a  line 
not  authorized  by  law,  dividing  the  section  in- 
to two  parts.  The  authority  which  is  supposed 
to  exist  for  such  a  line  is  the  law  of  1820  (1 
Land  Laws,  828);  but  we  say  that  this  law  does 
not  apply  to  the  case,  or  if  it  does,  that  it  is 
controlled  by  the  Act  of  1880,  which  says  that 
we  are  entitled  to  a  quarter-section.  But  these 
laws  are  not  inconsistent  with  each  other.  (18 
Peters,  498.) 

All  the  laws,  beginning  with  the  ordinance 
of  1785,  which  directs  the  public  lands  to  be 
laid  off  into  townships,  and  coming  down  to 
the  law  of  1832  (1  Land  Laws,  498),  have  the 
same  system  in  view,  viz. :  running  the  lines 
geographically,  and  laying  the  land  off  into 
squares.  The  Acts  of  1804  and  1805  (1  Land 
Laws,  104,  108),  requiring  lands  to  be  laid  out 
and  offered  for  sale  in  quarter-sections,  are  un- 
repealed, for  the  Act  of  1820  refers  to  them, 
and  recognizes  the  same  mode  of  running  out 
the  lines.  Laws  must  be  construed  together. 
(Dwarris  on  Stat,  674.)  The  Act  of  185K)  sup- 
poses that  the  land  is  already  laid  off  in  quarter - 
sections,  and  not  that  new  lines  are  to  be  run. 
The  reference  to  the  rules  which  the  Secretary 
of  the  Treasury  is  authorized  to  prescribe,  is  to 
the  manner  of  executing  the  established  pro- 
riskms  of  existing  laws,  and  not  that  the  sys- 
tem itself  should  be  changed.  The  word 
"fraction "in  the  law  must  be  construed  to 
mean  the  piece  which  is  left  after  a  quarter  - 
section  is  carved  out.  The  object  of  all  the 
land  laws  (which  Mr.  Hall  examined  in  detail) 
h  twofold.  1st.  To  avoid  a  conflict  as  to 
boundaries,  because  each  man's  possession  is  a 
r  geometrical  figure;  and.  2d.  To  guard 
i  favoritism  and  partiality,  by  requiring 
>  whole  figure  to  be  purchased.  After  the 
neral  had  run  these  lines,  he  was 
IJtoMtw  ejkio,  and  had  no  right  to  obliterate 
i  by  a  fresh  act  of  Congress.    We 


L  Tfcart  this  quarter-section  is  given  to  us  by 
I  Oat  4**<»f  1830. 
I    X  Vkmt  there  have  been  no  laches  on  our 

we  have  the  higher  equity,  our  claim 
or  three  months  earlier  than  that  of 

aide. 

*Mr.  Sherman  here  gave  taht  notice 


in  his  reply  he  should  refer  to  the  following 
authorities:  6  Crunch,  287;  1  Paine's  C.  0. 
Rep.,  494;  4  Wash.  C.  C.  Rep.,  45;  2  Porter's 
Ala.  Rep.,  42,  48;  7  Porter's  Ala.  Rep.,  851, 
860,  432;  8  Stew.  Ala.  Rep.,  76;  1  Peters,  655; 
Stat.  Alabama.  288;  13  Peters,  436.  498;  4  La. 
Rep..  547;  18  La.  Rep.,  547;  1  La.  Rep.,  56. 

Mr.  Jones,  for  defendant  in  error: 

Both  patents  can  stand.  The  parties  are 
both  pre-emptioners,  and  entered  and  paid  for 
their  land  on  the  same  day,  and  received  cer- 
tificates for  it.  Our  patent  is  the  elder.  What 
does  it  grant?  The  description  of  the  property 
is,  the  *'  southeast  subdivision,"  &c.,  "  accord- 
ing to  the  official  plat  of  the  surveyor."  We 
must,  therefore,  look  at  the  official  survey,  re- 
turned before  the  patent  issued.  It  is  the  same 
thing  as  if  it  had  actually  been  inserted  in  the 
body  of  the  patent.  There  are  two  subdivisions 
marked  upon  it,  and  no  one  can  doubt  which 
is  the  southeastern.  It  corresponds,  also,  with 
the  original  entry,  which  we  find  to  be  one 
hundred  and  ten  and  a  half  acres.  The  patent 
contains  the  exact  technical  description  of  the 
land,  as  claimed  by  us. 

The  argument  upon  the  other  side  is,  that  the 
surveyor  general  had  no  right  to  lay  off  the 
land  in  these  two  subdivisions,  and  that  his  act, 
being  illegal,  is  void.  But  if  h'e  has  done  an 
illegal  act,  does  that  destroy  our  title?  This 
section  is  a  fractional  one.  containing  only  two 
hundred  and  three  acres,  forty-three  more  than 
a  quarter-section.  Were  we  bound  to  divide 
this  into  half  or  quarter-sections?  Had  not  the 
Secretary  of  the  Treasury  power  to  adapt  the 
mode  of  laying  it  out  to  the  state  of  the  coun- 
try? The  act  of  Congress  was  prospective,  and 
designed  to  provide  for  just  such  a  case  as  this. 
What  is  left  of  the  section,  after  satisfying 
elder  claims,  is  singularly  shaped,  and  could 
not  have  been  laid  out  into  squares. 

It  is  made  an  objection  to  the  subdivision  by 
the  surveyor,  that  the  dividing  line  was  never 
run  and  marked  upon  the  ground.  '  But  if  this 
be  sound,  it  will  impeach  every  title  made  un- 
der that  survey.  The  irregularity  of  the  figure 
is  no  objection  to  the  subdivision,  for  the  Act 
of  1820  provides  for  the  case.  It  directs  whole 
sections  to  be  laid  off  by  north  and  south  lines, 
but  fractional  sections  are  left  to  the  judgment 
of  the  Secretary  of  the  Treasury.  The  Act  of 
1880  introduces  no  new  system  for  the  benefit 
of  pre-emptioners,  but  refers  to  the  system 
which  was  then  in  existence.  Under  it,  if  an 
entire  quarter-section  had  been  laid  out,  there 
would  have  been  only  forty  acres  left,  and  if 
several  claimants  had  been  living  on  it,  it  would 
have  been  impossible  to  divide  the  land  amongst 
them  all. 

Mr.  Sherman,  in  reply,  laid  down  the  follow- 
ing propositions: 

1.  That  Etheridge's  patent,  legally  construed, 
will  hold  the  whole  '''southwest  [*659 
quarter  "  of  fractional  section  number  22,  ac- 
cording to  his  claim,  allowance,  and  right,  un- 
der the  pre-emption  law. 

2.  That  Stone's  patent  for  the  "southeast 
subdivision  "  of  said  section,  legally  construed, 
will  hold  only  the  southeast  legal  subdivision 
of  the  same;  and  that  the  southeast  fractional 
quarter  is  such  southeast  "  legal  subdivision," 
according  to  his  claim  and  right  under  the  pre- 
emption Taw. 
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8.  That  if  the  patents  cannot  be  legally  so 
construed  as  to  avoid  conflict,  yet  that  Ethe- 
ridge's  preliminary  title,  and  rights  under  the 
pre-emption  law,  are  sufficient  to  authorize  the 
plaintiffs  to  recover;  and  that,  under  the 
statutes  of  Alabama,  the  certificate  issued  to 
Etheridge.  which  is  older  than  the  certificate 
or  patent  to  Stone,  is  sufficient  to  authorize  the 
plaintiffs  to  recover. 

These  lands  were  surveyed  in  1820,  and  the 
corners  marked.  It  is  stated  in  the  record  that 
they  found  the  southwest  comer  and  the  half- 
mile  posts  all  marked.  Etheridge's  patent  in- 
cludes the  whole  of  the  southwest  quarter,  and 
the  granting  clause  is  not  restrained  by  a  refer- 
ence to  the  number  of  acres,  which  is  merely 
descriptive.  (See  the  authorities  already  cited, 
and  also  5  Mason  C.  C.  It.,  410;  1  Peters  C. 
C.  R.,496;6  Cowen,  706.  ^ 

The  Pre-emption  Act  of  1880  says  that  per- 
sons must  take  some  legal  subdivision.  The 
direction  is  positive  on  this  subject.  The  south- 
west quarter  was  such  a  subdivision,  and  cre- 
ated in  1820,  when  the  lines  were  run.  There 
were  three  corners  established  then,  and  any- 
one could  run  the  fourth  line;  and  the  fact  of 
the  case  is,  that  these  section  lines  are  the  only 
ones  which  were  ever  run.  The  system  was 
adopted  in  1805.  Under  it,  quatter-sections 
could  be  found  without  being  run  out,  because 
half-mile  posts  were  put  down.  The  law,  then, 
created  this  quarter-section,  which  was  estab- 
lished as  soon  as  the  posts  were  planted.  Ethe- 
ridge lived  in  sight  of  a  post.  The  lines  which 
the  surveyor  makes  upon  paper  are  not  bound- 
aries, but  are  merely  indicative  of  subdivisions 
which  the  law  has  created.  (5  How.  Miss. 
Rep.,  751.) 

A  quarter-section  is  a  definite,  precise,  legal 
thing.  (2  Laws  and  Instructions,  180,  181, 188, 
184,  187;  4  Stewart  &  Porter,  896;  7  Porter, 
482.) 

Etheridge's  patent  is  not  for  the  lot  A,  which 
runs  into  the  northwest  quarter-section. 

The  Act  of  1805  speaks  of  corners  and  lines 
not  run  out;  and  the  2d  section  of  the  Act  of 
1796  (Land  Laws,  51),  shows  what  the  sur- 
veyor general  must  return,  by  directing  that 
his  plat  must  be  made  up  from  field  books. 
(2  Porter's  Alabama  Rep.,  40;  8  Stew.,  76;  7 
Porter,  482, 434,  485 ;  8  Stew. ,  896. ) 

These  two  certificates  being  issued  by  the 
same  officer,  on  the  same  day,  must  be  inter- 

Ereted  so  as  to  avoid  a  conflict  between  them. 
id  A  cannot  beheld  under  Etheridge's  patent, 
because  it  runs  out  of  the  southwest  quarter. 
Stone's  is  described  to  be  the  southeast  sub- 
660*1  "division ;  but  what  is  that,  and  how  can 
it  be  found,  as  no  lines  were  ever  upon  the 
ground?  (2  Land  Laws.  803. 820,  787, 999, 826, 
827.) 

In  instructions  from  the  commissioner,  dated 
January  20. 1826,  a  fractional  section  is  defined 
to  be  "  a  tract  of  land  not  bounded  by  sectional 
lines  on  all  sides,  in  consequence  of  the  inter- 
vention of  a  navigable  stream,  or  some  other 
boundary  recognized  by  law,  and  containing  a 
less  quantity  than  six  hundred  and  forty  acres;" 
and  the  surveyor  is  directed,  in  "  subdividing 
fractional  sections,  containing  one  hundred 
and  sixty  acres  and  upwards/'  to  "  designate 
as  many  full  half  quarter-sections  as  practicable, 
and  the  residuary  lot  will  then  be  a  fraction  of 
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the  fractional  quarter-section  of  which  it  forms 
a  part.  (2  Land  Laws,  858,  854,  921,  988,  884, 
186.) 

Mr.  Justice  McKinlby  delivered  the  opinion 
of  the  court: 

This  case  comes  before  this  court  on  a  writ 
of  error  to  the  Supreme  Court  of  the  State  of 
Alabama. 

The  plaintiffs  brought  an  action  of  eject- 
ment against  the  defendants,  in  the  Circuit 
Court  for  the  County  of  Mobile,  in  said  State ; 
and  upon  the  trial  they  read  in  evidence  the 
following  claim  and  entry:  "  To  the  register 
and  receiver  of  the  land  office  at  St.  Stephens: 
You  will  please  to  take  notice,  that  I,  Junes 
Etheridge,  of  Mobile  County.  Alabama,  claim 
the  right  of  pre-emption,  under  the  Act  of  Con- 
gress of  the  29th  of  May,  1880,  to  the  southwest 
quarter- section  22,  township  4,  range  1  west;" 
and  that,  on  the  28th  day  of  January,  1831,  the 
said  James  Etheridge  made  the  necessary  proof 
that  he  had  planted  and  cultivated  said  quarter- 
section  in  the  year  1829,  and  remained  in  pos- 
session until  after  the  29th  day  of  May,  1830. 
The  plaintiff  also  read  in  evidence  a*  patent 
from  the  United  States,  bearing  date  the  80th 
day  of  May,  1838,  reciting  that,  "  Whereas 
James  Etheridge,  of  Mobile  County,  Alabama, 
has  deposited  in  the  general  land  office  of  the 
United  States,  a  certificate  of  the  register  of 
the  land  office  at  St.  Stephens,  whereby  it  ap- 
pears that  payment  has  been  made  by  the  said 
James  Etheridge,  according  to  the  provisions 
of  the  Act  of  Congress  of  the  24th  April.  1820. 
entitled  '  An  Act  making  further  provision  for 
the  sale  of  the  public  lands,'  for  the  southwest 
quarter  of  section  22,  in  township  4,  south  of 
range  1  west,  in  the  district  of  lands  subject  to 
sale  at  St.  Stephens,  Alabama,  containing 
ninety-two  acres  and  sixty-seven  hundredths  of 
an  acre,  according  to  the  official  plat  of  tbe 
survey  of  the  said  lands,  returned  to  the  general 
land  office,  by  the  surveyor-general,  which 
said  tract  has  been  purchased  by  the  said  James 
Etheridge: 

"Now  know  ye.  that  the  United  States  of 
America,  in  consideration  of  tbe  premises,  and 
in  conformity  with  the  several  acts  of  Con- 
gress in  such  case  made  and  provided,  have 
given  and  granted,  and  by  these  presents  do 
give  and  grant,  unto  the  said  James  Etheridw, 
and  to  hisheirs,the  said  tract,  above  describee!." 
&c. 

•In  obedience  to  an  order  of  the  Oir-  £661 
cuit  Court,  the  surveyor  of  Mobile  County 
went  upon  the  land  in  controversy,  and  made 
an  actual  survey,  and  returned  a  plat  thereof 
into  court,  showing  that  the  section  22  w»* 
covered  by  private  land  claims,  except  tbe 
whole  of  the  southwest  quarter,  on  which 
James  Etheridge  had  made  his  entry;  and  t 
small  fraction  in  the  southeast  quarter,  entered 
under  the  pre-emption  law,  by  Wm  D.  Stone; 
and  a  fraction  in  the  northeast  and  northwest 
quarters  of  said  section;  which  plat  was  ginn 
in  evidence  to  the  Jury.  And  the  plaintiffs 
proved,  by  the  surveyor,  that  he  found  the 
southwest  corner  of  said  fractional  section  s» 
shown  by  the  plat  returned;  and  also  found, on 
the  section  lines  of  said  fractional  section,  the 
half-mile  posts,  each  post  being  half  a  mile 
from  the  southwest  comer  of  said   fractions! 
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lection;  that  these  posts  bore  evidence  of  being 
those  put  down  by  the  surveyor  of  the  United 
Sites,  on  running  the  section  lines;  that  an 
entire  southwest  quarter-section  exists  in  said 
fractional  section,  without  interfering  with  any 
private  land  claim,  leaving  a  raidvum  on  the 
north  and  the  east  of  said  quarter-section. 

The  defendants  gave  in  evidence  to  the  jury 
the  following  claim  and  entry,  made  by  the 
aid  William  D.  Stone:  "To  the  register  and 
receiver  of  the  land  office  at  St.  Stephens,  Ala- 
bama: "  You  will  please  to  take  notice,  that  I, 
William  D.  Stone,  of  Mobile  County,  Alabama, 
claim  the  right  of  pre-emption,  under  the  Act 
of  Congress  of  the  29th  of  May,  1830,  to  the 
fraction  situated  in  the  west  part  of  southeast 
quarter  of  section  22,  in  township  4,  range  1 
west  of  13."  And  on  the  25th  of  March,  1881, 
be  made  the  necessary  affidavit  and  proof  to 
show  that  he  bad  planted  and  cultivated  the 
above  described  tract  of  land,  according  to  said 
Act  of  the  29th  of  May,  1830.  And  they  also 
gave  in  evidence  the  following  patent:  "The 
United  States  of  America,  to  all  to  whom  these 
presents  shall  come,  greeting:  Whereas  William 
0.  Stone,  of  Mobile,  has  deposited  in  the  general 
land  office  of  '.he  United  States,  a  certificate  of 
the  register  of  the  land  office  at  St.  Stephens, 
whereby  it  appears  that  full  payment  has  been 
made  by  the  said  William  D.  Stone,  according 
to  the  Act  of  Congress  of  the  24th  of  April, 
1820,  entitled  'An  Act  making  further  provision 
for  the  sale  of  the  public  lands,'  for  the  south- 
east subdivision  of  fractional  section  22.  in 
township  4,  south  of  range  1  west,  in  the  dis- 
trict of  lands  subject  to  sale  at  St.  Stephens, 
Alabama,  containing  one  hundred  and  ten 
acres,  and  fifty-one  hundredths  of  an  acre,  ac- 
cording to  the  official  plat  of  the  surveyor  of 
wid  land,  returned  to  the  general  land  office  by 
tbe  surveyor-general;  which  said  tract  has 
been  purchased  by  the  said  William  D.  Stone: 
Now  know  ye,  that  the  United  States  of  Amer- 
ica, in  consideration  of  the  premises,  and  in 
conformity  with  the  several  acts  of  Congress 
in  such  case  made  and  provided,  have  given 
and  granted,  and  by  these  presents  do  give  and 
grant,  unto  the  said  William  D.  Stone,  and  his 
heirs,  the  said  tract  above  described."  Ac. 
662*]  *And  it  was  admitted  by  the  plaintiffs 
that  the  defendants  had  all  the  rights  of  said 
Stone  in  the  land  admitted  to  have  been  in 
their  possession,  at  the  time  of  the  service  of 
tbe  declaration:  and  the  defendants  admitted 
that  the  plaintiffs  had,  at  the  date  of  the  demise 
and  time  of  trial,  all  tbe  rights  of  said  patentee, 
Etheridge,  in  the  land  described  in  the  declara- 
tion. 

And  tbe  parties  "  not  wishing  to  incumber 
the  record,  by  copying  from  the  book  entitled 
'  General  Acts  of  Congress  respecting  the  sale 
and  disposition  of  the  public  lands,  with  in- 
structions issued,  from  time  to  time,  by  the 
Secretary  of  the  Treasury,  and  commissioner 
of  the  general  land  office,  and  official  opinions 
of  the  Attorney-General,  on  questions  arising 
under  the  land  laws;'  and  which  instructions 
in  the  2d  vol..  part  tbe  2d,  prepared  and  printed 
by  the  Senate,  agree  that  said  book  may  be  used 
by  either  party,  and  anything  therein  contained 
read  as  illustration  of  the  practice  of  the  land 
office,  and  construction  that  the  acts  of  Con- 
gress had  received  in  that  branch  of  the  gov- 
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eminent.  The  same  work  can  be  referred  to, 
by  either  party,  in  the  Supreme  Court,  for  tbe 
purpose  aforesaid.  The  parties  further  agree 
that  the  exhibit,  No.  2.  being  the  official  plat 
of  the  survey  of  the  township  described  in  tbe 
patents  of  both  plaintiffs  and  defepdanta,  be- 
tween pages  134  and  135,  shall  be  referred  to 
as  if  the  same  was  incorporated  with,  and 
formed  a  part  of  the  record  in  this  cause." 
This  statement  furnishes  all  the  evidence 
deemed  necessary  and  pertinent  to  the  investi- 
gation of  the  questions  involved  in  the  principal 
instruction  of  the  Circuit  Court  to  the  jury,  on 
the  trial  of  the  cause;  which  instruction  is  as 
follows:  "The  court  further  instructed  the 
jury  that,  if  said  fractional  section,  No.  22, 
was  capable  of  being  subdivided  into  an  entire 
southwest  quarter-section,  and  two  half  quarter 
sections,  leaving  a  residuum,  as  shown  by  said 
map  and  evidence  of  the  county  surveyor, 
still  the  surveyor-general  was  not  required, 
under  the  acts  of  Congress,  providing  for  the 
subdivisions  of  tbe  public  lands,  and  the  in- 
structions of  the  Secretary  of  the  Treasury, 
made  under  the  Act  of  the  24th  of  April,  1820, 
entitled  'An  Act,  making  further  provision 
for  the  sale  of  the  public  lands,'  to  make  in  his 
subdivision  of  the  same,  either  such  quarter- 
section,  or  half  quarter-sections;  but  might 
lawfully  subdivide  the  same  into  two  lots,  A 
and  B,  as  indicated  by  said  plat  of  1832;  and 
that  under  said  evidence,  Etheridge's  title 
would  not  hold  the  whole  southwest  quarter  of 
said  fractional  section,  but  only  lot  A;  and  that 
Stone's  title  would  hold  lot  B,  being  the  bal- 
ance of  said  fractional  section."  To  this  in- 
struction the  plaintiffs  excepted. 

Upon  the  construction  here  given  to  the  act 
of  Congress, .  and  to  the  instructions  of  the 
Secretary  of  the  Treasury  thereon,  referred  to 
in  the  above  instruction  of  the  court,  depends 
the  whole  controversy  between  the  parties  to 
this  suit.  The  1st  section  of  the  act  of  Con- 
gress, above  referred  to,  is  in  these  words: 
"That  from  and  after  *the  first  day  of  [*603 
July  next,  all  the  public  lands  of  the  United 
States,  the  sale  of  which  is,  or  may  be,  au- 
thorized by  law,  shall,  when  offered  at  public 
sale  to  the  highest  bidder,  be  offered  in  half 
quarter-sections;  and  when  offered  at  private 
sale,  may  be  purchased,  at  the  option  of  the 
purchaser,  either  in  entire  sections,  half  sec- 
tions, quarter-sections,  or  half  quarter-sections; 
and  in  every  case  of  the  division  of  a  quarter- 
section,  the  line  for  the  division  thereof  shall 
run  north  and  south,  and  the  corners  and  con- 
tents of  half  quarter-sections,  which  may  here- 
after be  sold, shall  be  ascertained  in  the  manner 
and  on  tbe  principles  directed  and  prescribed 
by  the  second  section  of  an  act,  entitled  '  An 
Act  concerning  the  mode  of  surveying  tbe 
public  lands  of  the  United  States,'  passed  the 
11th  day  of  February,  1805,  and  fractional 
sections,  containing  one  hundred  and  sixty 
acres,  or  upwards,  shall,  in  like  manner,  as 
nearly  as  practicable,  be  subdivided  into  half 
quarter-sections,  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  Secretary  of 
the  Treasury."    (8  Story's  Laws,  1774.) 

The  settled  policy  of  Congress  has  been  to 
survey  the  public  lands  in  square  figures, 
running  the  lines  north  and  south,  and  east 
and  west,  and  to  extend  the  subdivisions  au- 
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thorized  by  law,  as  far  as  practicable,  in  square 
figures,  to  the  lowest  denomination. 

The  second  section  of  the  Act  of  the  18th  of 
May,  1796,  eh.  29,  directs  that  the  public  lands 
"shall  be  divided  by  north  and  south  lines, 
run  according  to  the  true  meridian,  and  by 
others  crossing  them  at  right  angles,  so  as  to 
form  townships  six  miles  square,  unless  where 
the  line  of  the  late  Indian  purchase,  or  of  tracts 
of  land  heretofore  surveyed  or  patented,  or  the 
course  of  navigable  rivers  may  render  it  im- 
practicable, and  then  this  rule  shall  not  be  de- 
parted from  further  than  such  particular  cir- 
cumstances may  require."  After  directing 
how  townships  should  be  divided  into  sections, 
it  directs  that  "fractional  townships  shall  be 
divided  into  sections  in  manner  aforesaid,  and 
the  fractions  of  sections  shall  be  annexed  to, 
and  sold  with,  the  adjacent  entire  sections." 
(1  Story's  Laws,  422.)  The  lowest  denomina- 
tions authorized  by  this  act,  was  sections;  but 
the  direction  to  the  surveyor  was  to  divide  the 
fractional  townships  into  as  many  sections  as 
the  particular  circumstances  would  permit. 
And  so  by  the  1st  section  of  the  Act  of  the 
24th  of  April,  1820,  the  surveyor  is  directed  to 
subdivide  fractional  sections,  containing  one 
hundred  and  sixty  acres  and  upwards,  into  as 
many  half  quarter-sections  as  practicable,  by 
running  the  lines  north  and  south.  And  this 
statute  conferred  no  power  on  the  Secretary  of 
the  Treasury  to  make  any  regulation  by  which 
\  a  fractional  section  might  be  divided  into  any 
quarter,  or  other  subdivision  than  Half  quarter- 
sections.  The  only  authority  he  acquired  by 
the  statute,  was  to  make  such  rules  and  regu- 
lations as  would  enable  the  surveyor  to  make 
the  greatest  number  of  half  quarter-sections 
out  of  a  fractional  section,  by-  running  the 
lines  north  and  south,  or  east  and  west;  and 
664*]  this-*power  he  executed,  by  his  circu- 
lar letter,  to 'the  surveyors-general,  of  the  10th 
of  June,  1820,  2d  part,  Public  Land  Laws, 
&c,  820. 

Had  the  surveyor-general  subdivided  the 
fractional  section  22,  now  in  controversy,  ac- 
cording to  law,  there  would  have  been  two 
half  quarter-sections  in  the  southwest  quarter, 
making  that  quarter  complete,  a  fractional  sec- 
tion in  the  southeast  quarter,  and  a  fractional 
section  in  the  northeast  and  northwest  quar- 
ters, making  four  tracts  or  subdivisions  instead 
of  two,  as  returned  by  him  to  the  land  office  of 
the  district.  None  of  the  lines,  subdividing 
sections,  are  required  by  law  to  be  made  by 
actual  survey,  and  marked  on  the  land;  but 
they  are  to  be  delineated  on  the  township  plats, 
according  to  the  2d  section  of  the  Act  of  the 
11th  of  May,  1805,  ch.  74,  referred  to  in  the 
Act  of  the  24th  of  April,  1820.  (2  Story's  Laws, 
961.)  When  the  township  and  section  lines 
are  run,  and  the  corners  marked  according  to 
law,  the  quarter-section  lines  are  ascertained 
on  the  plat  by  protracting  lines  across  the  sec- 
tion north  and  south,  and  east  and  west,  equi- 
distant from  the  section  lines;  and  so  of  other 
subdivisions.  And  a  surveyor  going  on  the 
land  to  ascertain  the  boundary  of  a  quarter,  or 
half  quarter-section,  would  do  it  with  as  much 
ease  and  certainty  as  if  it  had  been  delineated 
on  the  plat  by  the  surveyor -general.  Extend- 
ing the  subdividing  lines  on  the  township 
plats,  is  not,  therefore,  essentially  necessary  to 
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enable  the  register  to  sell  the  land,  or  to  give 
title  to  the  purchaser.  The  register  is  as  moch 
bound  to  know  what  is  a  legal  subdivision  of 
a  section,  or  fractional  section,  as  is  the  sur- 
veyor-general. 

Because  he  is  directed  by  law  to  offer  the 
lands,  when  sold  at  public  sale,  in  half  quar- 
ter-sections. To  enable  him  to  perform  this 
duty,  he  must  know  what  a  halt  quarter-sec- 
tion is.  And  before  he  can  offer  a  fractional 
section  for  sale,  he  must  see  that  it  has  been 
subdivided,  so  as  to  enable  him  to  offer  as 
much  of  it  in  half  quarter-sections  as  practica- 
ble. When  Etheridge  applied  to  purchase  the 
southwest  quarter  of  this  fractional  section  at 
private  sale,  as  he  had  a  right  to  do,  under  the 
act  granting  pre-emption  rights,  the  register 
was  bound  to  know  whether  such  a  sabaM*- 
ion  could  be  obtained  according  to  law.  A 
bare  inspection  of  the  township  plat  must  have 
satisfied  him,  in  this  case,  that  it  was  practica- 
ble to  obtain  an  entire  quarter-section  in  the 
southwest  corner  of  the  fractional  section  22. 
The  1st  section  of  the  Act  of  the  24th  of  April. 
1820,  directed  that  this  fractional  section  should 
be  divided  into  as  many  half  quarter-sections 
as  practicable,  by  lines  north  and  south;  and 
the  instructions  given  by  the  Secretary  of  the 
Treasury  under  this  act,  directed  that  it  should  ' 
be  divided  into  half  quarter-sections,  by  north 
and  south,  or  east  and  west  lines,  so  as  to  pre- 
serve the  most  compact  and  convenient  forms. 

There  is  nothing  in  any  of  the  acts  of  Con- 
gress, nor  in  the  instructions  of  the  Secretary 
of  the  Treasury,  to  authorize  the  division  of 
•this  fractional  section  made  by  the  [*6O0 
surveyor-general,  and  it  being  a  violation  of 
the  law,  and  contrary  to  the  duties  of  his  office, 
it  must  be  regarded  as  a  void  act  (MiUer  tt  al. 
v.  Kerr  et  al.,  7  Wheat..  1.)  So  far  as  Stones 
claim  was  concerned,  this  division  of  the  frac-' 
tional  section  has  been  treated  by  the  register 
and  the  commissioner  of  the  general  land  office 
as  a  legal  subdivision,  and  the  register  seems 
to  have  disregarded  entirely  the  act  granting 
pre-emption  rights,  and  Stone's  claim  and 
proofs  under  it,  and  to  have  transferred  hfe 
claim  to  the  western  lot  of  the  fractional  sec- 
tion as  divided  by  the  surveyor-general  Tbe 
certificate  of  the  register,  recited  in  the  patent 
of  Etheridge,  takes  no  notice  of  this  subdivi- 
sion of  the  fractional  section,  but  states  thai 
Ethei idge  bad  "purchased  of  the  register  the 
lot  or  southwest  quarter  of  section  number  23." 
&c.  The  patent  is  for  the  whole  of  tbe  south- 
west quarter  of  section  22,  by  its  proper  desig- 
nation, and  if  no  quantity  of  land  bad  been 
expressed  it  in,  all  the  land  contained  in  tor 
quarter-section  would  have  passed,  by  the  pat- 
ent, to  Etheridge;  because,  by  the  2d  section 
of  the  Act  of  the  11th  of  February.  1806,  be- 
fore referred  to,  it  is  provided  that  "half 
sections  and  quarter-sections,  the  contents  of 
which  have  not  been  returned,  shall  be  beki 
and  considered  as  containing  the  one  half,  or 
tbe  one  fourth  respectively,  of  the  contents  of 
the  section  of  which  they  make  part."  The 
surveyor  failed  to  return  the  contents  of  tbe 
quarter-section  in  this  case;  it  was  liable, there 
fore,  to  be  sold  by  the  above  rule.  But  it  ha* 
been  insisted  that  Etheridge,  and  those  data 
ing  under  him,  were  bound,  and  concluded  bv 
the  number  of  acres  expressed  in  the  patent. 
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It  is  evident  the  quarter  section  was  not  referred 
to  for  the  number  of  acres  contained  in  it;  but 
by  express  words  reference  was  made  to  the 
put  returned  by  the  surveyor-general,  show- 
ing the  division  of  the  fractional  section  into 
two  parts,  one  of  which  contains  the  number 
of  acres  expressed  in  Etheridge's  patent,  and 
the  other  the  number  of  acres  expressed  in 
Stone's  patent.  It  has  been  already  shown 
that  this  plat  was  illegal,  and  the  subdivision 
of  the  fractional  section  void ;  and  any  refer- 
ence, therefore,  to  this  plat,  to  show  the  number 
of  acres  granted  to  Etheridge,  is  illegal  and 
inconsistent  with  every  previous  step  taken 
towards  perfecting  his  title,  and  utterly  repug- 
nant to  the  previous  words  of  grant  used  in 
U>e  patent. 

Thus  it  appears  that  neither  the  claim  of 
ftheridge,  filed  with  the  register,  the  certificate 
of  purchase  issued  by  him,  nor  the  patent  is- 
med  to  Etheridge  by  the  commissioner  of  the 
general  land  office,  is  founded  on  the  divis- 
ion of  the  fractioned  section  made  by  the 
surveyor-general:  but  the  whole  appears  to 
be  founded  on  the  subdivision  of  the  frac- 
tional section  into  one  quarter-section,  and  two 
fractional  sections,  made  by  actual  surrey  on 
the  land.  It  is  true  that,  in  undertaking  to 
.date  the  quantity  of  land  contained  in  the 

nter-section,  reference  is  made  to  what  is 
called  the  official  plat  of  the  lands  return- 
ed to  the  general  land  office  by  the  surveyor- 
6641*]  general;  'which  is  nothing  more  than 
i  reference  to  this  same  subdivision  of  the  frac- 
tional section  so  often  mentioned.  But  this 
question  necessarily  arises:  How  can  the  con- 
tents of  either  division  of  the  fractional  section, 
thus  divided  into  two  lots  or  subdivisions,  show 
the  contents  or  number  of  acres  in  the  south- 
west quarter  of  the  same  section?  The  ninety- 
two  acres  and  sixty-seven  hundredths  of  an 
acre  mentioned  in  the  patent,  is  the  number  of 
acres  contained  in  the  western  subdivision  of 
said  fractional  section,  and  consists  of  part  of 
the  southwest,  and  part  of  the  northwest  quar- 
ters of  the  fractional  section,  as  appears  by  the 
plat  used  on  the  trial.  No  part  of  the  north- 
west quarter  of  this  fractional  section  can  by 
any  reasonable  construction  be  considered  as 
being  within  and  part  of  the  land  included  in 
a  patent  for  the  southwest  quarter  of  the  sec- 
tion. This  proves  that  the  reference  to  this  plat, 
in  Etheridge's  patent,  is  both  delusive  and 
illegal,  and  must,  therefore,  be  rejected  as  void 
and  inoperative. 

The  Act  of  the  39th  of  May,  1880,  to  grant 
pre-emption  rights  to  settlers  on  the  public 
lands,  ch.  209, appropriated  this  quarter-section 
of  land,  on  which  Etheridge  was  then  settled, 
to  his  claim,  under  the  act,  for  one  year,  sub- 
ject, however,  to  be  defeated  by  his  failure  to 
comply  with  its  provisions.  During  that  time 
thk  quarter-section  was  not  liable  to  any  other 
claim,  or  to  be  sold  to  any  other  person,  except 
at  public  sale,  under  the  proclamation  of  the 
President  of  the  United  States;  and  that  Ethe- 
ridge had  a  right  to  prevent ,  by  paying  for  it  as 
directed  by  the  act.  And  as  he  has  complied 
with  all  the  requisitions  of  the  act, as  far  as  the 
mistakes  and  illegal  acts  of  the  ministerial  of- 
ficers of  the  government  would  permit,  he  has 
acquired  a  good  title  by  his  patent,  against  the 
United  States,  for  the  whole  Of  said  southwest 
Howard  8. 


quarter-section.  The  remaining  question  is, 
whether  Etheridge's  title  is  good  against  Stone's 
patent.  Stone  claimed  "the  right  of  pre- emption, 
under  the  Act  of  Congress  of  the  29th  of  May, 
1880,  to  the  fraction  situated  in  the  west  part 
of  the  southeast  quarter  of  section  22,  in  town- 
ship 4,  range  1  west."  This  claim  confined  his 
preemption  right  to  that  specific  fraction.  And 
although  the  act  gave  to  every  settler  on  the 

Eublic  lands  the  right  of  pre-emption  of  one 
undred  and  sixty  acres,  yet  if  a  settler  hap- 
pened to  be  seated  on  a  fractional  section,  con- 
taining less  than  that  quantity,  there  is  no 
provision  in  the  act  by  which  he  could  make 
up  the  deficiency,  out  of  the  adjacent  lands,  or 
any  other  lands.  The  only  case  provided  for  in 
the  act,  by  which  the  pre-emptioner  had  the 
right  to  enter  land'  outside  of  the  quarter,  or 
fractional  section,  on  which  he  was  settled  at 
the  passage  of  the  act,  is  the  case  provided  for 
in  the  2d  section.  When  two  or  more  persons 
were  settled  on  the  same  quarter-section, it  might 
be  divided  between  the  two  first  settlers,  and 
each  be  entitled  to  a  pre-emption  of  eighty  acres 
of  land  elsewhere,  in  the  same  land  district. 
But,  in  this  case.  Stone  was  not  only  permit- 
ted to  take  *land,  outside  of  the  frac-  f*667 
tional  section,  on  which  he  was  settled.  Dut  he 
was  permitted  to  take  land  on  which  Etheridge 
was  settled,  and  to  which  he  had  previously 
proved  his  right  under  the  same  act  of  Con- 
gress. 

In  the  case  of  Lindmy  et  al.  v.  Miller  et  al. 
(6  Peters,  674),the  plaintiffs  in  ejectment  claim- 
ed title  under  a  patent,  dated  the  1st  of  Decem- 
ber, 1824,  founded  on  an  entry  and  survey 
made  in  the  same  year.  The  defendants  claimed 
title  under  an  entry  made  in  January,  1783,up- 
on  a  military  warrant,  fOr  services  rendered  in 
the  Virginia  State  line,  and  a  survey  made  there- 
on, in  the  same  month,  and  recorded  on  the  7th 
of  April,  of  the  same  year,  and  a  patent.issued 
by  the  State  of  Virginia,  in  March,  1789.  This 
land  lay  in  what  is  called  the  military  district, 
between  the  rivers  Scioto  and  Little  Miami,  in 
the  State  of  Ohio.  This  district  had  been  re- 
served, in  the  deed  of  cession,  dated  the  1st  of 
March,  1784,  made  by  Virginia  to  the  United 
States,  to  satisfy  the  claims  of  the  Virginia 
troops  on  continental  establishment,  in  the 
event  of  there  not  being  sufficient  good  land 
for  that  purpose  in  a  reservation  previously 
made  by  Virginia,  on  the  southeast  side  of  the 
Ohio  River.  Although  the  defendants  proved 
possession,  under  this  title,  for  upwards  of 
thirty  years,  the  entry,  survey,  and  patent, 
were  adjudged  by  the  court  to  be  void,  on  the 
ground  that  the  land  had  been  reserved  for  the 
satisfaction  of  military  warrants,  granted  for 
services  of  the  Virginia  troops  and  continental 
establishment,  and  was  not,  therefore,  subject 
to  entry  upon  warrants  for  services  rendered  in 
the  Virginia  State  line. 

In  the  case  before  the  court,  all  the  land  in 
the  southwest  quarter  of  the  fractional  section 
had  been  appropriated,  by  law,  to  satisfy 
Etheridge's  claim,  and  no  other  land  could  be 
substituted  in  lieu  of  that  quarter-section,  for 
any  part  of  it.  Stone's  claim  arose  under  the 
same  law,  and  by  the  same  provisions  was 
confined  to  the  fraction  in  the  west  part  of  the 
southeast  quarter  of  the  same  section,  and  gave 
no  right  to  land  elsewhere.     So  much  of  the 
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patebt  to  Stone  as  purports  to  grant  land  with- 
in the  southwest  quarter  of  the  section,  is, 
therefore,  not  only  an  appropriation  of  land  to 
his  claim,  not  subject  to  it  according  to 
the  act,  but  which,  by  the  same  act,  had 
been  appropriated  to  another  claim,  aris- 
ing under  the  same  act,  concurrent  with 
and  equal  in  all  respects  to  Stone's  claim.  How, 
then,  could  his  patent  give  him  title  to  land 
that  was  not  subject  to  bis  claim;  land  that  he 
never  had  legally  claimed ;  and  to  land  that,  by 
law,  had  been  appropriated  to  and  claimed  by 
another?  It  seems  to  us,  this  case  is  clearly 
within  the  principles  settled  in  the  case  above 
referred  to,  and  that  the  patent  granted  to 
Stone  is  void,  for  so  much  of  the  land  included 
in  it  as  lies  within  the  said  southwest  quarter 
of  the  fractional  section,  and  for  which  Ethe- 
ridge  holds  a  patent. 

It  has  been  insisted,  however,  that  as  Etbe- 
ridge  only  paid  for  the  quantity  of  land  men- 
tioned in  nis  patent,  that  he  can  have  no  right 
668*]  *to  land  paid  for  by  Slone.and  included 
in  bis  patent.  This  is  one  of  the  results  of  the 
mistaken  and  illegal  acts  of  the  ministerial  offi- 
cers of  the  government,  which,  as  already 
shown,  can  neither  benefit  one  party  nor  prej- 
udice the  rights  of  the  other.  The  United 
States  have  received  full  payment  for  all  the 
land  contained  in  both  patents.  And  if  Stone 
has  paid  for  land  which  belonged  to  Etbe- 
ridge,  that  is  a  matter  to  be  adjusted  between 
themselves,  amicable,  or  by  law,  as  they  may 
choose. 

Upon  a  full  view  of  the  whole  ease,  it  tithe 
opinion  of  the  court  that  the  judgment  of  the  Su- 
preme Court  of  Alabama  be  reverted. 

Mr.  Justice  Catron  : 

I  feel  myself  bound  to  dissent  from  the  fore- 
going opinion,  for  the  following  reasons: 

1.  By  the  Act  of  29th  May,  1880,  a  pre  emp- 
tion  right  settler  then  in  possession  was  entitled 
to  enter  with  the  register  of  {he  land  office  in 
the  district  where  the  land  lay,  by  legal  sub- 
divisions, not  more  than  one  hundred  and  six- 
ty acres. 

The  controversy  before  us  turns,  partly ,  on 
what  was  the  true  "  legal  subdivision"  of  frac- 
tional section  22,  containing  two  hundred 
and  three  acres.  This  must  be  ascertained 
from  the  laws  on  the  subject  existing  in  1830. 
The  lines  of  public  surveys  actually  run  and 
marked  in  the  field,  are  township  extensions, 
and  section  boundaries;  the  lines  dividing  sec- 
tions into  quarters,  half  quarters  (and  quarter 
quarters  since  1882),  being  only  indicated,  or 
depicted  upon  the  township  plats  returned  and 
recorded  in  the  office  of  the  register. 

The  Act  of  26th  March,  1804,  provides 
for  the  first  time  for  the  sale  of  the  public  lands 
in  quarter-sections;  and  also  directs  (sec.  9) 
that  fractional  sections  shall  be  sold  entire;  or 
by  uniting  two  or  more  together.  The  Act  of 
February  11th,  1805,  directs  with  absolute  pre- 
cision, leaving  no  discretion  on  the  subject,  the 
manner  in  which  full  sections  shall  be  divided 
into  quarters:  but  makes  no  provision  for  the 
subdivision  of  fractional  sections.  It  was  not 
until  the  passing  of  the  Act  of  April  24,  1820, 
that  these  were  authorized  to  be  subdivided; 
and  then  only  when  they  contained  more  than 
one  hundred  and  sixty  acres.  The  Act  of  1820, 
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in  directing  the  manner  in  which  full  sections 
shall  be  subdivided  into  half  quarters,  or  eighty- 
acre  lots,  is  as  absolutely  precise  in  its  provis- 
ions as  that  of  1805;  and,  as  in  the  former  case. 
gives  no  discretionary  power  so  far  as  these 
subdivisions  are  concerned ;  but  in  authorizing 
the  subdivision  of  fractional  sections  contain- 
ing one  hundred  and  sixty  acres  and  upwards, 
it  directs  that  they  shall  in  like  manner,  "as 
nearly  as  practicable,"  be  subdivided  into  half 
quarter  section,  or  eighty-acre  lots — "  under 
such  rules  and  regulations  as  may  be  prescribed 
by  the  Secretary  of  the  Treasury. "  Under  the 
discretionary  power  here  given,  rules  and  regu- 
lations were  prescribed  by  Secretary  Crawford, 
on  the  19th  of  June,  1820.  (2  Land  Laws  and 
Opinions.  *p.  820,  No.  796.)  A  circular  [•660 
was  addressed  to  the  surveyors-general  of  that 
date,  for  their  government  in  tnis  respect,  by 
the  commissioner  of  the  general  land  office.  It 
orders  that  fractional  sections,  containing  more 
than  one  hundred  and  sixty  acres,  shall  be  di- 
vided into  half  quarter-sections,  by  north  and 
south,  or  east  and  west  lines,  so  as  to  preserve 
the  most  compact  and  convenient  forms.  "You 
will,  therefore,"  says  the  commissioner,  "  be 
pleased  to  divide  the  fractional  sections  in  your 
district  (which  remain  unsold),  in  the  manner 
above  directed,  and  report  to  this  office,  and  to 
the  registers  of  the  land  district  in  which  those 
fractions  respectively  are  situate,  the  subdivis- 
ions, together  with  the  quantity  in  each.  It  is 
not  intended  to  run  the  subdivisional  lines,and 
mark  them,  but  merely  to  make  them  upon 
your  surveys.and  calculate  the  quantity  of  land 
in  each  subdivision." 

In  January,  1826  (2  Land  Laws,  p.  588,  No. 
841),  further  instructions  were  given  on  this 
subject  to  the  surveyor-general  at  Washington 
Mississippi.  The  commissioner  says,  among 
other  things:  "  A  fractional  section  is  a  tract 
of  land  not  bounded  by  sectional  lines  on  all 
sides,  in  consequence  of  the  intervention  of 
rivers,  &c.,  and  containing  a  less  quantity  than 
six  hundred  and  forty  acres." 

Speaking  of  the  regulations,  and  the  circular 
letter  founded  on  them,  the  commissioner  con- 
tinues: "The  substance  of  the  rule  is,  that 
fractional  sections  of  one  hundred  and  sixty 
acres  and  upwards  are  to  be  subdivided  by  east 
and  west.or  north  and  south  lines,  at  the  discre- 
tion of  the  surveyor,  so  as  to  preserve  the  most 
compact  and  convenient  forms.  Each  lot  to  be, 
as  nearly  as  practicable,  a  half  quarter-section, 
containing  a  quantity  of  eighty  acres;  some 
times  rather  more.sometimes less.as  the  locality 
demands." 

According  to  these  instructions,  fraction  No. 
22  was  divided :  two  precise  eighty -acre  tracts 
could  not  be  made  out  of  it;  half  quarters,  or 
acres,  was  the  least  quantity  that  could 


be  sold  by  the  Act  of  1820,  if  in  regular  form 
and  part  of  a  full  section ;  but  if  in  irregular  form 
and  the  fraction  of  a  section, containing  upwards 
of  one  hundred  and  sixty  acres,  then  it  was 
left  to  the  secretary  to  cause  it  to  be  subdivided 
according  to  bis  own  regulations,  into  two  or 
more  tracts,  approaching,  "as  nearly  as  prac- 
ticable." to  eighty  acres  each.  He  directed  the 
subdivisions  to  be  made  in  all  cases  so  as  to 
preserve  the  most  compact  and  salable  forms, 
accommodating  the  tracts  to  the  sides  of  rivers, 
or  other  legal  intervening  boundaries  to  snb- 
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«rre  the  best  interests  of  the  government. 
This  practice  has  prevailed  as  the  governing 
rale  for  nearly  a  quarter  of  a  century,  and  is 
now  In  full  operation — large  quantities  of  land 
hire  been  sold  thus  subdivided;  and  great 
quantities  yet  remain  to  be  sold.  I  speak  on 
information  derived  from  the  commissioner  of 
the  general  land  office.  The  idea  of  taking  out 
of  a  fraction  a  quarter -section  of  one  hundred 
and  sixty  acres,  if  found  there,  as  if  the  section 
was  entire,  and  leaving  surrounding  strips  of  a 
670*]  few  acres  each,  unsalable  *and  of  little 
or  no  value,  as  will  be  the  case  here,  never  has 
been  entertained  at  that  office  as  the  true  con- 
struction of  the  Act  of  1820,  from  the  date  of 
Mr.  Crawford's  instructions  (June  10th,  1820) 
up  to  this  time.  On  mature  consideration,  I 
think  the  instructions  given  legitimately  within 
the  authority  conferred on  the  Secretary.  In  this 
new  of  the  la  w,  as  applicable  to  the  present  case, 
i  un  supported  by  the  opinion  of  the  Attorney- 
General,  given  on  Etheridge's  claim  in  1887. 
t'2  Land  Laws  and  Opinions,  p.  186,  No.  85.) 

2.  Suppose.however,  it  was  doubtful  whether 
they  were  or  not  authorized,  is  it  admissible  for 
the  courts  of  justice,  after  such  a  lapse  of  time, 
to  call  in  question  the  construction  given  to  the 
act:  to  disturb  so  many  titles  taken  under  it — 
ud  to  break  up  existing  subdivisions?  The 
sole  authority  to  which  the  act  referred  for  its 
exposition,  and  the  prescribing  of  rules  and 
regulations  to  carry  it  into  execution,  was  tbe 
Secretary  of  the  Treasury.  His  jurisdiction 
wat  subject  to  no  supervision ;  he  was  consti- 
tuted the  only  judge  from  whose  decision  there 
was  no  appeal  on  part  of  purchasers;  they  were 
compelled  to  buy  in  the  form,  and  quantity,  the 
lands  were  offered  for  sale,  or  not  be  permitted 
to  purchase  at  all.  The  Secretary  having  ad- 
judged and  settled  the  construction  of  the  act 
according  to  his  views  of  its  true  meaning,  and 
this  coeval  with  its  passage — a  strong  circum- 
stance: the  government  in  its  executive  and 
political  departments,  and  the  community  at 
large  concerned  in  purchasing  from  the  gov- 
ernment, having  acquiesced  without  complaint, 
recognizing  the  construction  as  the  true  one, 
through  so  great  a  lapse  of  years,  it  is  now  sup- 
posed by  me,  the  duty  of  this  court,  on  the 
question  being  presented  here,  and  that  for  the 
first  time,  to  acquiesce  also.  That  these  sub- 
(iirisjoos  are  for  the  best  interests  of  the  United 
States  is  manifest;  all  others  have  abided  by 
them,  and  so  should  the  plaintiff. 

If  one  of  our  own  judgments  made  in  1820, 
coeval  with  the  statute,  nad  produced  similar 
consequences :  if  many  thousands  of  titles  rested 
on  it  (as  there  surely  do  on  Mr.  Crawford's  in- 
structions), I  should  feel  myself  wholly  unau- 
thorized, at  this  day,  to  overthrow  the  decision, 
however  doubtful  1  might  think  it  to  be.  The 
conservative  rule  of  eommunit  error  faeit jut 
is  universal  in  courts  of  justice,  in  regard  to 
their  own  judgments,  undersuch  circumstances; 
and  undoubted  judicial  propriety  requires  its 
adoption,  as  it  seems  to  me,  when  dealing  with 
the  decision  of  the  secretary  in  tbe  present  in- 
stance. This  course  is  peculiarly  due  to  the 
repose  of  titles,  and  the  stable  maintenance  of 
an  established  system  in  a  great  department;  a 
aystem  that  cannot  be  changed  in  this  respect 
without  much  expense,  confusion,  and  delay, 
in  the  administration  of  that  department. 
Howard  8 


8.  But  suppose  the  secretary  was  mistaken, 
and  the  subdivision  of  fractional  section  22  is 
illegal;  what,  then,  is  the  plaintiff's  case?  His 
title  is  a  patent;  on  his  legal  title  he  must  re- 
cover, therefore  he  'cannot  be  heard  to  [*07 1 
say  his  patent  is  void  because  founded  on  an  il- 
legal subdivision :  the  question,  then,  is  reduced 
to  this;  what  does  the  patent  cover?  Etheridge 
had  no  peculiar  rights  by  the  Act  of  1880;  save 
that  he  had  a  preference  of  entry;  like  others 
purchasing  of  the  United  States  he  was  com- 
pelled to  buy  in  legal  subdivisions;  before'  1820 
not  less  than  an  entire  fractional  section  could 
be  sold;  nor  after  the  act  of  that  year,  could 
one  be  sold  in  subdivisions  until  divided,  under 
regulations  by  the  Secretary  of  the  Treasury. 
Further  than  this,  the  Act  of  1805  remained 
unchanged,  as  to  fractions.  Etheridge  could 
not  be  permitted  to  treat  a  quarter-section  in  a 
fraction,  although  found  there,  as  if  it  was 
found  in  an  entire  section.  He  did  attempt 
it,  in  proving  up  his  preference  right, but  when 
he  applied  to  enter  at  the  land  office  the  register 
rejected  his  claim,  and  compelled  him  to  take 
the  land  on  which  he  resided  in  the  form  .and 
quantity  it  had  been  laid  off  according  to 
the  instructions;  and  this  he  did  take.  The 
government  is  bound  by  its  patent;  is  es- 
topped to  disavow  the  subdivision  gran  ted;  and 
as  estoppels  are  mutual, Etheridge  is  equally 
bound  by  the  grant.  It  recites  the  patent  cer- 
tificate; this  says  it  is  for  ninety-two  acres  and 
sixty-seven  hundredths,  bounded  "according 
to  the  official  plat  of  the  survey  of  the  said 
lands,  returned  to  the  general  land  office  by 
the  surveyor-general — which  said  tract,  de- 
scribed in  the  plat  returned,  has  been  pur- 
chased by  the  said  James  Etheridge."  The 
plat  is  part  of  the  patent  certificate;  w  referred 
to  in  the  patent,  and  is  part  of  that  also,  just 
as  much  as  if  it  was  attached  to  the  same  paper. 
By  the  plats  of  public  surveys,  land  must  be 
identified,  and  the  boundaries  ascertained,  in 
all  cases  of  the  kind.  The  parties  agree  of  rec- 
ord that  exhibit  No.  2  is  the  official  map  de- 
scribed in  tbe  patent  of  Etheridge ;  according  to 
this,  he  purchased  lot  A  for  ninety-two  acres 
and  sixty -seven  hundredths;  his  eastern  bound- 
ary being  the  red  line  made  by  the  surveyor- 
general,  pursuant  to  the  instructions.  This 
was  undoubtedly  the  land  the  government  in- 
tended to  sell,  and,  as  I  think,  as  certainly 
the  same  Etheridge  intended  to  buy,  and  did 
buy;  of  course  he  can  recover  no  land  east  of 
that  line,  and,  therefore,  the  judgment  ought 
to  be  affirmed,  even  if  the  instructions  were 
illegal  and  void. 

4.  The  case  does  not  stop  here:  Stone's  pat- 
ent is  elder  than  Etheridge's;  the  same  plat  is 
referred  to  in  each;  Stone's  is  for  the  one  hun- 
dred and  ten  acres  and  fifty  hundreths  east  of 
the  red  line.  This  is  not  disputed.  To  over- 
come it,  Etheridge's  patent  must  be  supported 
by  a  legal  entry  for  the  same  land,  elder  than 
Stone's  patent.  As  already  stated,  until  Ethe- 
ridge paid  his  money,  be  could  have  no  legal  en- 
try from  which  to  date  his  title.  There  being 
no  such  subdivision  existing  in  law  as  the  south- 
west quarter  of  fractional  sectional  section  22, 
when  Etheridge  presented  his  occupant  claim, 
he  could  not  be  permitted  to  enter  in  that  form, 
or  for  that  quantity.  Such  was  the  express  in- 
struction of  May  81, 1881  (2  Land  Laws  and 
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6^2*]  *lQ8truction8,  No.  407,  and  again  in 
No.  031.)  The  first  subdivision  was  created 
afterwards  by  the  act  of  the  surveyor-general, 
and  is  indicated  by  the  red  line.  That  it  is 
denominated  the  southwest  quarter  in  the  pat- 
ent, amounts,  in  my  judgment,  to  very  little; 
thus  the  department  saw  proper  to  call  such 
subdivisions;  the  denomination  was  arbitrary 
and  not  precise,  but  we  cannot  discard  the 
substance  for  the  sake  of  correcting  terms  of 
description  open  to  verbal  criticism.  The  land 
contained  in  plat  referred  to  in  Etheridge's 
patent.is  a  technical  quarter-section  in  the  lan- 
guage of  the  general  land  office,  and  such  sub- 
divisions are  known  by  no  other  name  there,  as 
will  be  seen  by  No.  488  and  No.  486  in  the 
volume  of  Instructions  above  referred  to.  Thus 
in  No.  488,  dated  Julv  28, 1880,  the  commis- 
sioner instructs  the  register  at  Mount  Salus.lhat 
the  pre-emption  law  of  that  year  restricted  the 
quantity  to  be  located  to  one  hundred  and  sixty 
acres,  or  a  quarter-section;  but  that  it  did  not 
intend  that  an  excess  over  one  hundred  and 
sixty  acres,  "in  a  tract  of  land  technically 
known  as  a  quarter-section,  "should  be  cut  off 
so  as  to  restrict  the  quantity  literally  to  one 
hundred  and  sixty  acres.  "The  law  (says he), 
having  taken  it  for  granted  that  every  quarter- 
section  contains  one  hundred  and  sixty  acres, 
which  not  being  the  fact,  we  must  be  guided 
by  what  we  know  to  be  the  spirit  and  intention 
of  law."  He  then  instructs  the  register.  In 
cases  of  fractional  sections,  to  conform  to  the 
subdivisions  as  made  by  the  surveyor-general, 
and  to  give  the  quantity  as  near  as  practicable. 
No.  486  is  a  general  circular,  dated  Septem- 
ber 14, 1880,  on  the  same  subject  in  part.  In- 
struction 8  directs:  "Although  a  quarter-sec- 
tion may  be  found  to  contain  rather  more  than 
the  ordinary  quantity  of  one  hundred  and  sixty 
acres,  the  right  of  pre  emption  is  extended  to 
the  full  quantity  of  such  quarter-section."  In 
the  language,  therefore,  of  the  general  land  of- 
fice, the  southwest  quarter  of  fractional  section 
22,  called  for  in  Etheridge's  patent,  is  as  well 
known  by  its  designation  as  if  the  section  was 
entire.  This  the  Instruction  No.  497  above 
explains,  where  the  subdivided  quantity  is  less, 
to  be  a  "technical "  quarter  also,  as  well  as  if 
the  quantity  had  been  more.  But  if  there  be 
uncertainty,  here,  as  in  former  cases,  we  must 
refer  to  the  plat  and  quantity  to  explain  the  un- 
certainty. This  course  was  pursued  in  the  case 
of  Mclver  v.  Walker  (9  Cranch,  178),  and  again 
in  4  Wheaton,  444.  There  the  plat  was  held  to 
control  the  face  of  the  patent,  and  fixed  a  dif- 
ferent locality,  because  Crow  Creek  was  laid 
down  on  the  plat,  nearly  through  its  center; 
the  location  certificate  copied  in  the  patent,  as 
in  this  case,  called  for  a  beginning,  and  for 
courses  from  that  point,  running  off  from  the 
creek,  which  was  not  named  as  being  crossed 
by  the  lines;  yet  this  court  disregarded  the 
calls,  and  held  the  land  lay  on  both  sides  of  the 
creek,  as  indicated  in  the  naked  plat.  It  was 
a  much  weaker  case  than  the  present.  In  pat- 
ents of  the  United  States,  from  their  earliest 
date  down  to  this  day.  nothing  is  referred  to 
073*1  but  numbers  *on  the  public  surveys. 
To  hold  that  the  surveys  did  not  explain  and 
control  the  patent  as  to  identity,  and  side  lines. 
would  be  an  abandonment  of  both;  as  nothing 
else  can  establish  either. 
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Much  stress  is  laid  on  the  fact  that  the  half- 
mile  post  is  found  on  the  south  boundary  of 
section  22.  The  same  line  marks  are  uniformly 
made  on  all  sectional  lines,  regardless  of  frac- 
tions: so  it  would  have  been  done  had  the  free* 
tion  22  been  for  less  than  one  hundred  and  six- 
ty acres,  and  not  subjected  to  subdivision.  The 
section  south  may  have  been  entire,  and  th« 
corner  post  necessary  for  the  purposes  of  that 
section. 

Another  difficulty  stands  in  the  way  of  the 
plaintiff's  recovery.  Stone's  patent  is  the  elder; 
it  is  admitted  it  covers  the  land  in  dispute — tht 
patent  passed  the  perfect  and  consummate  title; 
in  an  action  of  ejectment  the  patent  is  conclusive, 
as  was  held  by  this  court  in  Wilcox  v.  Jackson, 
and  BagneU  v.  Broderiek  (13  Peters,  616,  450). 
You  can  only  go  behind  it,  and  give  it  earlier 
date,  from  a  precise  legal  entry  for  the  same  land 
made  by  the  grantee,  to  overreach  an  elder  pat- 
ent; as  this  court  held  in  Boss  v.  Borland  (\ 
Peters,  666).  We  have  seen  Etheridge  did  not 
enter  the  land  in  dispute  when  he  paid  hit 
money,  and  took  his  patent  certificate.  To  over- 
throw Stone's  patent  we  must  rely  on  the  pref- 
erence right  to  enter.  At  best,  it  is  a  remote 
and  doubtful  equity ;  Stone  paid  for  the  land, 
and,  if  the  assumption  be  true,  has  an  equity 
attached  to  it  for  his  purchase  money ;  present- 
ing a  case  of  conflicting  equities,  with  which 
a  court  of  law  cannot  deal.  In  the  language 
of  this  court  in  BagneU  v.  Broderiek,  "we  arc 
bound  to  presume,  for  the  purposes  of  this  ac- 
tion, that  all  previous  legal  steps  had  been  taken 
by  Stone  to  entitle  himself  to  the  patent,  and 
that  he  had  the  superior  right  to  obtain  it,  not- 
withstanding the  claim  set  up  by  Etheridge ;  and 
having  obtained  the  patent,  Stone  had  the  best 
title  known  to  a  court  of  law,  to  wit,  the  fee." 
There  a  much  more  imposing  equity  than  Eth- 
eridge can  pretend  to  was  set  up.  In  no  respect, 
therefore,  is  there  any  ground  for  reversing  the 
decision  of  the  Supreme  Court  of  Alabama,  a* 
is  supposed  by  me. 

In  the  case  of  Brown  et  ux.  v.  Hunt,  Mr. 
Justice  Daniel  dissents  from  the  opinion  of  the 
court,  and  concurs  in  opinion  with  Mr.  Chief 
Justice  and  Mr.  Justice  Catron. 

Criticised— 9  How.,  834 ;»  How.,  877. 
Cited-8  How.,  808 ;  7  WalL,  «0. 


•LESSEE  OF  GEORGE  CLYMER  [*674 
et  At..,   Plaintiff  in  Error, 

9. 

GEORGE  DAWKINS  et  At-.,  Defendant*  in 
Error. 

Adverse  postession — entry  and  possession  eftme 
co-tenant  on  part  under  void  partition — statute 
of  limitations. 

A  court  is  not  bound  to  give  instr actions  to  the 
Jury  lathe  terms  required  by  either  party ;  Kit  suf- 
ficient if  so  much  thereof  are  given  as  are  appli- 
cable to  the  evidence  before  the  Jury,  and  toe  mer- 
its of  the  case  as  presented  by  the  parties. 


Notb—  As  to  requisites  of  adverse  possession,  are 
note  to  Klcttrd  v.  Williams,  7  Wheat.,  B». 

As  to  the  occupancy  necessary  to  constitute  advtrm 
postession,  see  note  to  Swing-  v.  Burnet,  11  Pet-ll. 
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The  entry  and  possession  of  one  tenant  In  com- 
mon. Is  ordinarily  deemed  the  entry  and  possession 
of  til  the  tenants;  and  this  presumption  will  pre- 
rail  in  favor  of  all,  until  some  notorious  act  of 
ouster  or  adverse  possession  by  the  party  so  enter- 
In*  is  brought  borne  to  the  knowledge  or  notice  of 
toe  others.  When  this  occurs,  the  possession  Is 
from  that  period  treated  as  adverse  to  the  other 
tenants. 

Such  a  notorious  ouster  or  adverse  possession 
may  be  by  any  overt  act  tn  pals  of  which  the  other 
tenants  have  due  notice,  or  the  assertion  in  any 
proceeding  at  law  of  a  several  and  distinct  claim  or 
title.  If  an  attempt  be  made  to  obtain  a  partition, 
although  the  legal  proceedings  by  which  it  is  effect- 
ed may  be  invalid  or  defective,  still,  being  a  matter 
of  public  notoriety,  the  co-tenant  is  bound  at  his 
peril  to  take  notice  of  the  claim  to  adverse  posses- 
sion thus  set  up. 

If  the  tenants  In  possession  only  claim  the  un- 
divided Interest  which  was  held  by  their  immediate 
grantors,  it  is  not  adverse  to  the  remaining  part  of 
the  title,  and  such  persons  cannot  defend  them- 
selves in  ejectment  by  giving  in  evidence  an  out- 
standing title  elder  than  that  under  which  they 
daim ;  nor  can  they  avail  themselves  of  the  statute 
of  limitations. 

But  If  the  occupants  entered  Into  possession  and 
held  the  lands  for  more  than  twenty  years  before 
the  commencement  of  the  suit,  by  a  purchase  and 
claim  thereof  in  entirety  and  severalty,  and  not  an 
undivided  part  thereof  In  co-tenancy  .it  is  an  adverse 
possession,  and  the  statute  of  limitations  Is  a  good 
plea. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kentucky. 

There  were  three  tenants  in  common  of  a 
tract  of  land  in  Kentucky,  and  the  question 
was,  how  far  the  possession  of  the  occupiers, 
holding  under  two  of  the  three,  constituted  an 
adverse  possession  against  the  third,  so  as  to 
entitle  them  to  the  benefit  of  the  statute  of 
limitation. 

In  1808,  a  patent  was  issued  by  the  Governor 
of  Kentucky  to  George  Clymer  for  one  third, 
and  Charles  Lynch  and  John  Blanton  for  two 
thirds  of  a  certain  tract  or  parcel  of  land,  con- 
taining eleven  thousand  acres  by  survey,  bear- 
ing date  the  30th  of  May,  1784,  lying  and  being 
in  the  County  of  Jefferson,  on  the  waters  of 
Harrod's  Creek,  and  bounded  as  follows,  &c., 

A  division  of  the  land  was  made  by  commis- 
sioners and  offered  in  evidence  during  the  trial; 
and  as  the  various  proceedings  under  this  com- 
mission ran  through  a  long  period  of  time,  the 
whole  of  them  will  be  stated  before  passing 
oo  to  other  circumstances  in  the  history  of  the 
case. 

"Henry  County,  the  first  day  of  January,  eight- 
een hundred  and  two. 

"We,  William  Neall  and  Isaac  Forbes,  hav- 
ing been  appointed  commissioners  by  the  Coun- 
ty Court  of  the  said  County  of  Henry,  in  con- 
075*]  fortuity  *to  an  act  of  the  General  As- 
sembly of  the  State  of  Kentucky,  for  the  pur- 
pose of  making  division  of  lands  between  res- 
idents and  non-residents  in  the  said  County  of 
Henry,  having  been  called  on  to  divide  a  tract 
of  eleven  thousand  acres  on  the  waters  of  Har- 
rod's Creek,  in  the  name  of  George  Clymer  for 
the  one  third,  and  Charles  Lynch  and  John 
Blanton  twothirds.agreeably  to  a  patent  bearing 
date  the  34th  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  six, 
and  of  the  Commonwealth  of  Kentucky  the  flf 
teenth,  and  signed  by  Christopher  Greenup,  the 
then  Governor  of  Kentucky.  It  being  stated  to 
as  that  the  said  George  Clymer  is  a  non-resident, 
Howard  8. 


we  have  gone  on  the  ground,  and  made  the  fol- 
lowing division,  to  wit:  Charles  Lynch  and 
John  Blanton's  portion  is  lot  No.  1,  containing 
seven  thousand  three  hundred  and  thirty-three 
and  one  third  acres,  agreeably  to  the  plat  here- 
by laid  down,  which  is  bounded  as  followeth, 
to  wit:  Sic.,  Ac. 

"No.  2,  on  the  plat  allotted  to  George  Clymer 
on  the  division,  is  bounded  as  follows,  to  wit, 
containing  three  thousand  six  hundred  and  six- 
ty-six and  two  thirds  acres:  Beginning,  Ac., 
dec.,  hereby  conveying  and  affirming  the  fore- 
going division,  agreeable  to  the  said  allottment, 
to  the  said  Charles  Lynch  and  John  Blanton, 
for  the  two  thirds  of  said  eleven  thousand  acres, 
and  the  one  third  to  the  said  George  Clymer, 
agreeably  to  the  metes  and  bounds  before  de- 
scribed. 

"Given  under  our  hands  and  seals  as  com- 
missioners aforesaid,  the  day  and  date  first 
above  written. 

"  Will.  Nbale,  Tl.  8.1  Com'r. 
"  Isaac  Forbes,  [l.  b.j  Com'r. 

"Signed,  sealed,  and  delivered  in  presence 
of 
"Henry  County  Court,  clerk's  office,  Jan.  1, 

1810. 

"The  within  division  of  land  was  filed  in 
my  office,  acknowledged  by  William  Neale  and 
Isaac  Forbes,  commissioners  in  said  county  for 
the  division  and  conveyance  of  lands,  parties 
thereto,  as  their  act  and  deed,  and  admitted  to 
record.        Att.  Row.  Thomas,  C.  C. 

"  Henry  County,  October  court,  1827. 

"  An  instrument  of  writing  purporting  to  be 
a  division  of  eleven  thousand  acres  of  land,  in 
the  County  of  Henry,  between  Charles  Lynch, 
John  Blanton,  and  George  Clymer,  the  same 
being  made  by  William  Neale  and  Isaac  Forbes, 
commissioners  appointed  for  that  purpose,  was 
this  day  produced  into  court  (the  commissioners 
being  absent),  together  with  the  certificate  of 
acknowledgment,  entered  and  attested  by  Row- 
land Thomas,  clerk.  Whereupon,  on  motion 
of  Charles  H.  Allen,  attorney  for  the  parties,  it 
is  ordered  that  the  same  be  now  received  and 
recorded  accordingly,  which  was  heretofore 
done. 

"  Att.  Edmd.  P.  Thomas,  C. 

"  By  Will.  Sharp,  D.  C. 
*"  Henry  County  Court,  clerk's  office,  [*07© 

Aug.  8,  1828. 

"  I,  Edmund  P.  Thomas,  clerk  of  the  County 
Court  for  the  county  aforesaid,  d»  certify,  that 
on  the  day  of  the  date  hereof,  the  foregoing 
commissioners'  report  of  lands,  together  with 
the  certificates  thereon  indorsed,  were  filed  in 
my  office  and  recorded. 

"  Att.  Edmd.  P.  Thomas,  C." 

In  1818,  George  Clymer,  one  of  the  patentees, 
residing  in  Philadelphia,  made  his  will  and 
died.  He  devised  his  property  to  certain  per- 
sons in  trust,  for  the  payment  of  certain  moneys, 
and  these  to  be  divided  amongst  his  children  and 
grandchildren. 

Much  evidence  was  given  in  the  court  below, 
to  show  the  nature  of  the  title  and  possession 
under  which  the  occupants  (residing  entirely 
upon  the  part  allotted  to  Lynch  and  Blanton) 
held  their  lands.  They  all  claimed  under  Lynch 
and  Blanton;  and  the  following  is  a  summary 
of  the  evidence.    It  was  proved  that  these  per- 
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sons  entered  upon  and  first  improved,  settled, 
and  occupied  the  land;  and  they,  and  those 
claiming  under  them,  have  held,  claimed,  and 
occupied  the  land  as  their  own,  for  upwards  of 
twenty -five  years  before  the  commencement  of 
this  suit;  but  no  evidence  was  introduced  by 
either  of  the  defendants  conducing  to  prove 
that  either  of  them,  or  any  other  person,  had 
given  any  express  notice  to  the  patentee,  Cly- 
mer,  in  his  lifetime,  or  either  of  the  trustees 
named  in  the  will  of  said  Clymer,  that  they,  or 
any  of  them,  held  the  land  adversely  to  the 
claim  or  right  of  Clymer ;  nor  was  any  evidence 
given  tending  to  prove  that  notice  of  any  sort 
had  ever  been  given  to  Clymer,  or  any  of  the 
trustees  named  in  his  will,  by  any  of  the  de- 
fendants, or  any  other  person  under  whom  any 
of  them  claim,  except  the  facts  which  the  evi- 
dence did  conduce  to  establish  that  the  land  in 
possession  of  each  defendant  had  been  taken 
possession  of,  unproved,  and  occupied  by 
actual  residence,  by  each  defendant  (or  at  first 
by  him  of  whom  he  derived  his  possession  and 
claim  of  right,  and  afterwards  by  himself),  as 
all  entirely  his  or  their  own,  and  not  as  co-ten- 
ant with  Clymer  or  his  devisees,  and  had  been 
so  ever  afterwards  held,  for  upwards  of  twenty 
years,  and  up  to  the  commencement  of  this  suit. 

It  did  not  appear  by  the  evidence  that  either 
of  the  defendants,  or  his  predecessor  in  the 
possession,  had  any  knowledge  or  notice,  in 
fact,  that  Clymer  was  a  copartner  with  Lynch 
and  Blanton,  or  had  any  interest  in  the  land; 
and  plaintiff's  counsel  insisted  only  that  they 
were  bound  to  know  and  notice  the  right  of 
Clymer,  apparent  on  the  patent. 

Evidence  was  also  introduced  to  show  that 
most  of  the  defendants  were  within  the 
boundary  of  adverse  patents,  elder  in  date  than 
the  patent  to  Clymer,  Lynch  and  Blanton,  and 
that  some  of  them  had  contracted  with  the 
claimants  of  those  elder  patents,  for  the  land 
in  their  possession,  since  they  became  possessed 
of  it. 

The  suit  was  brought  in  December,  1840,  by 
67  7*1  the  representatives  *of  Clymer,  against 
sixty -three  occupants  of  the  tract,  which,  as  be- 
fore stated,  had  been  assigned,  in  the  partition, 
to  Lynch  and  Blanton. 

Upon  the  trial,  the  plaintiff  asked  the  court  to 
instruct  the  jury: 

1.  That  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendants,  or  others  under 
whom  they  claim,  entered  upon  the  land  in 
contest  under  the  claim  of  Clymer,  Lynch  and 
Blanton,  for  eleven  thousand  acres,  that  such  of 
the  defendants  as  the  jury  may  find  so  entered, 
by  themselves  or  others  under  whom  they 
claim,  cannot  avail  themselves  of  the  elder  pat- 
ents read  in  evidence,  as  to  defeat  the  plaintiff 
in  this  action. 

2.  That  the  defendants  cannot  defeat  the 
plaintiff's  right  to  recover,  if  the  jury  believe, 
from  the  evidence,  the  plaintiff  ever  had  right, 
by  reason  of  the  statute  of  limitation,  provided 
the  jury  believe,  from  the  evidence,  that  the 
defendants,  or  those  under  whom  they  claim, 
entered  upon  the  land  in  contest,  under  the  title 
of  Clymer,  Lynch  and  Blanton,  for  the  eleven 
thousand  acres  patented  jto  them. 

8.  That  if  ihe  jury4M,  from  the  evidence, 
that  any  of  the  defencntnts  entered  upon  the 
land  in  contest,  under  a  parol  contract  of  pur- 
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chase  from  the  agent  of  Lynch  and  Blanton, 
who  were  tenants  in  common  with  Clymer  in 
the  eleven  thousand  acre  patent,  read  in  evi- 
dence; and  the  jury  also  find  that  such  of  the 
defendants  as  so  purchased  never  notified  the 
patentee  Clymer,  or  the  trustees  named  in  his 
will  and  codicil,  or  either  of  them,  that  they 
held  adversely  to  Clymer's  title,  that  the  de- 
fendants, as  to  whom  the  jury  may  so  find, 
cannot  avail  themselves  of  the  statute  of  limita- 
tion in  defense  of  this  action.     Also, 

4.  That  such  defendants  as  the  jury  may  find 
as  above  mentioned,  if  there  be  any  such,  can- 
not avail  themselves  of  the  outstanding  con- 
flicting elder  patents  read  in  evidence,  unless 
the  jury  further  find  that  such  defendants,  in 
the  opinion  of  the  jury,  have  proved  a  connec- 
tion with  such  elder  patent  or  patents,  by 
purchase,  either  made  by  them  or  others  under 
whom  they  claim. 

The  court  refused  to  give  either  instruction, 
as  asked,  but  instead  thereof  gave  to  the  jury 
the  following  instruction: 

"  The  court  instruct  the  jury,  that  if  they 
find,  from  the  evidence,  that  any  of  the  defend- 
ants, or  those  under  whom  they  claimed,  en- 
tered upon  the  parcel  of  the  land  in  controversy 
in  their  possession  at  the  commencement  of  this 
action,  under  a  contract,  whether  it  was  exe- 
cuted or  executory,  by  parol  or  in  writing,  with 
the  agent  of  Lynch  and  Blanton,  or  either  of 
their  co-grantees  with  Clymer,  of  the  eleven 
thousand  acres,  by  the  patent  read  by  plaintiff, 
or  any  other  person  claiming  under  that  patent, 
whereby  they  purchased  an  individual  two- 
thirds,  or  any  other  such  part,  and  not  the  en- 
tire interest  in  such  parcel  or  parcels  of  tbt 
land,  then  such  defendants,  or  those  under 
whom  they  claimed,  and  who  had  so  entered, 
did  not,  by  their  entry  into  the  possession,  oust 
Clymer  or  his  devisees  of  his  *or  their  [*678 
undivided  third  thereof;  but  the  entry  of  such 
purchasers  and  their  possession  was  for  him. 
Clymer,  or  his  devisees,  as  well  as  for  them- 
selves; and  in  the  absence  of  all  evidence  of 
notice  to  Clymer,  or  those  claiming  under  him, 
of  a  subsequent  adversary  holding  by  such  oc- 
cupants, their  possession  did  not  become  adver- 
sary, in  legal  effect,  to  Clymer  or  his  devisees: 
and  no  defendant,  who  so  entered,  can  now 
avail  himself  of  the  outstanding  legal  title  by 
the  elder  patents  to  be  read  in  evidence;  nor 
can  any  such  defendant  prevail  in  his  defense 
of  this  action  by  the  length  of  his  possession, 
and  the  statute  of  limitation;  nor  can  any  de- 
fendant who  entered,  claiming  the  entire  estate 
in  his  parcel  of  the  land,  add  to  the  length  of 
his  own  possession  that  of  anyone  under 
whom  he  claimed  and  had  succeeded,  who  had 
so  entered  under  a  purchase  of  an  undivided 
part,  and  was  so  a  co-tenant  with  Clymer  or 
his  devisees,  and  thereby  make  out  the  twenty 
years  of  adversary  possession  within  the 
statute." 

The  defendants  moved  the  following  instruc 
tions,  to  find  as  in  case  of  a  nonsuit  as  to  all  the 
defendants: 

That  the  plaintiff  has  shown  title  only  to  an 
undivided  interest  in  the  land,  and  that  only  one 
fifteenth. 

To  find  in  favor  of  all  the  defendants  whose 
tenements  fall  within  the  elder  claims  of  Tattle 
and  Howard. 
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To  find  in  favor  of  all  whose  possession  ex- 
isted, and  continued,  and  have  been  held  as 
their  own,  for  twenty  years  before  the  com- 
mencement of  this  suit. 

To  And  in  favor  of  those  whose  possession  ex- 
isted and  continued  under  Lynch  and  Blanton, 
and  adverse  to  Clymer,  for  twenty  years  before 
suit  brought. 

To  find  in  favor  of  those  whose  possession 
originated,  and  have  been  held  as  their  own, 
twenty  years  before  suit  brought,  under  pur- 
chases from.  Lynch  and  Blanton,  or  either  of 
them,  after  the  division  made  under  the  orders 
of  the  Henry  County  Court. 

The  court  refused  to  give  either  of  the  in- 
structions, as  moved  by  the  defendants,  but 
in  substitution  therefor  gave  the  following  in- 
structions: 

"  The  court  Instruct  the  jury,  that  their  ver- 
dict ought  to  be  for  each  defendant  who,  or 
whose  predecessor  in  possession,  from  whom 
he  had  derived  his  possession  and  claim  of 
right,  had  entered  on  the  land  in  his  possession 
at  the  commencement  of  the  action,  twenty 
rears  before  that  day,  by  a  purchase  and  claim 
thereof  in  severalty,  all  as  his  own,  and  not  an 
undivided  part  in  co  tenancy  with  Clymer  or 
his  devisees,  but  adversely  to  him  or  them, 
whether  such  purchase  was  from  Lynch  or 
Taylor,  or  Lynch  and  Blanton,  or  any  other 
who  had  ever  afterwards,  up  to  the  commence- 
ment of  this  suit,  continued  thus  to  hold  such 
possession." 

To  each  opinion  and  decision  of  the  court, 
in  refusing  to  give  the  instructions  as  moved 
by  the  plaintiff  and  each  of  them,  and  in  giv- 
679*]  ing  *ihe  instructions  which  were  given 
by  the  court  in  substitution,  or  instead  thereof, 
the  plaintiff  at  the  time  excepted.  Also,  the 
plaintiff  excepted  to  the  instruction  which 
■  given  by  the  court  in  substitution  of  the  in- 
structions moved  by  the  defendants,  at  the  time 
the  instruction  was  given,  and  he  now  excepts 
to  each  opinion  and  deoision,  and  prays  that 
this  his  bill  of  exceptions  be  signed,  sealed,  and 
enrolled,  which  is  accordingly  done. 

ThOB.    B.    MONROB.    [h.  8.] 

Mr.  Crittenden  for  the  plaintiff  in  error. 
Messrs.  Tibbitts  and  Armstrong,  in  a  printed 
argument,  for  the  defendants  in  error. 
Mr.  Crittenden  made  the  following  points: 

1.  That  the  proceedings  of  the  County  Court 
of  Henry  County,  and  of  the  commissioners 
for  the  purpose  of  making  a  partition  of  said 
land,  were  not  authorized  by  any  law,  and  the 
division  was  therefore  null  and  void,  because 
not  conformable  to  the  statutes  on  which  its 
validity  depended.  (1  Littell's  Laws  of  Ken- 
tacky,  891 :  Hood  v.  Mother*,  2  Marshall,  659; 
3  Littell's  Reports,  40;  Clay  v.  Short,  1  Mar- 
shall,  871.) 

2.  That  the  defendants  having  entered  and 
held  under  the  patent  to  Clymer,  Lynch,  and 
Blanton,  could  not  lawfully  set  up  and  rely  for 
their  defense  upon  any  other  outstanding  ad- 
vene patents  to  bar  the  plaintiff's  recovery,  and 
especially  as  it  was  not  shown  to  be  a  subsist- 
ing and  available  title. 

3.  That  the  possession  of  the  defendants 
having  been  acquired  under  Lynch  and  Blan- 
ton, or  one  of  them,  could  not  be  considered 
a»  adverse  to  their  co-tenant,  Clymer,  or  al- 
lowed to  operate  as  a  bar  to  the  present  action; 
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and  that  this  is  especially  true  as  to  those  de- 
fendants who  showed  no  deed  or  written  evi- 
dence of  purchase. 

1st.  Eight  years  after  the  division  was  said 
to  have  been  made,  it  was  given  to  the  clerk, 
and  not  to  the  court  until  1887.  The  Act  of 
Assembly  does  not  say  when  it  must  be  re- 
corded, but  twenty-five  years  is  too  long  a  time 
to  elapse.  The  parties  might  have  had  it  in 
their  pocket  all  this  time.  The  courts  in  Ken- 
tucky have  always  construed  such  papers 
strictly.    See  the  authorities  above. 

2d.  If  the  defendant  has  acknowledged  the 
title  of  the  plaintiff,  he  cannot  afterwards  dis- 
pute it.  (1  Caines'  Rep..  894,  444;  5  Cow. 
Rep.,  129,  etseg.,  174;  4  Cranch,  419.) 

Nor  can  a  defendant,  whose  predecessors  had 
recognized  the  title  of  the  plaintiff,  afterwards 
dispute  it.  (5  Cow.  Rep.,  129,  180;  4  Johns., 
280;  1  Caines'  Rep.,  894;  4  Munf.,  478;  2 
Johns.  Cas.,  858;  8  Peters,  50;  8  Serg  & 
Rawle,  886;  18  Johns.,  116;  8  Martin,  N.  8., 
11;  6  Johns.,  84;  7  Johns..  157;  19  Johns., 
202:  5  Cow.,  520;  8  Wash.  C.  C.  Rep.,  498.) 

The  defendants  also  offered  in  evidence  out- 
standing titles  in  'strangers,  which  they  [*680 
alleged  to  be  elder  and  better  than  the  plaintiff's 
title.    Can  they  do  this? 

If  it  be  admitted  as  the  settled  doctrine,  that 
though  the  plaintiff  in  ejectment  has  a  title 
better  than  that  of  the  defendant,  yet  that  he  is 
not  entitled  to  recover  if  the  defendant  can 
show  a  superior  title  in  a  third  person,  though 
he  does  not  claim  any  privity  with  that  third 
person:  If  this  be  the  admitted  doctrine,  it  is 
subject  to  a  great  many  exceptions,  which 
destroy  its  general  applicability,  and  those 
exceptions  are  supposed  to  include  the  present 
case.'  The  instances  of  such  exceptions  are 
numerous,  namely: 

A  mortgageor  is  never  suffered  to  set  up  the 
title  of  a  third  person  against  his  mortgagee. 
(Doe  v.  Pegge,  IT.  R..  758,  note.) 

It  is  established  that  a  mortgageor  cannot  set 
up  a  prior  mortgage  to  defeat  the  recovery  of  a 
second  mortgage.  He  is  barred  by  his  own 
act  from  averring  that  he  had  nothing  in  the 
premises  at  the  time  of  the  second  mortgage. 
The  principle  of  this  decision  has  been  repeat- 
edly recognized.  (Lade  v.  llolford,  8  Burr., 
1416:  NewhaU  v.  Wright,  8  Mass.  Rep.,  188, 
158;  Jackson  v.  Dubois,  4  Johns.  Rep.,  216.) 

A  lessee  cannot  do  it  against  his  lessor  (8 
Mass.  Rep.,  188.  153;  1  Caines'  Rep.,  444;  2 
Caines'  Rep.,  215;  7  Johns.  Rep.,  186);  but  it 
is  needless  to  cite  authorities  on  this  point. 

So  a  person  who  has  entered  into  possession 
under  another,  and  acknowledged  his  title, 
cannot  set  up  an  outstanding  title  in  another. 
(Jackson  v.  Stewart,  6  Johns.  Rep.,  84;  Jack- 
son v.  De  Walts,  7  Johns.  Rep.,  157;  Jackson 
v.  Henman,  10  Johns.,  292.) 

Nor  can  a  person  claiming  the  land  under  a 
tenant  set  up  an  outstanding  title  against  the 
landlord.  (Jackson  v.  Graham,  3  Caines' 
Rep.,  188.) 

A  person  who  has  entered  by  permission 
under  one  tenant  in  common  cannot,  after  par- 
tition made,  set  up  an  adverse  title  against 
another  tenant  in  common,  to  whose  share  the 
premises  had  f  al  len.  ■hSmith  v.  Burtis,  9  Johns. 
Rep.,  174;  Fisher  v^Creel,  18  Johns.  Rep., 
116.) 
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A  mere  intruder  cannot  protect  himself  by 
setting  up  an  outstanding  title.  Jackson  v. 
Harder,  4  Johns.  Rep.,  202. 

But  if  a  defendant  have  acknowledged  the 
title  of  the  plaintiff ,  he  cannot  afterwards  dis- 

Sute  it.  (Jackson,  ex  dem.  Low,  v.  Reynolds,  1 
aines'  Rep.,  444;  Jackson,  ex  dem.  Smith  et 
al.,  v.  Stewart,  6  Johns,  Rep.,  34;  Jackson,  ex 
dem.  Davy,  v.  De  Walts,  7  Johns.  Rep.,  157; 
Jackson,  ex  dem.  Browne,  v.  Hantaan,  19  Johns. 
Rep.,  202.) 

And  even  where  the  predecessors  of  the  de- 
fendant had  acknowledged  the  title  of  the 
claimant,  it  was  held  that  the  defendant  was 
equally  precluded  from  setting  up  the  defense 
of  adverse  possession  (Jackson,  ex  dem.  Van 
Schaick  et  al.,  v.  Davis,  5  Cow.  Rep.,  129, 180.) 
68 1*]  *Where  one  takes  by  descent  as  a  co- 
heir and  tenant  in  common,  he  cannot  show  (in 
ejectment  by  his  co-heir,  or  one  claiming  under 
him)  that  the  ancestor  had  no  title.  (Jackson, 
ex  dem.  HOI,  v.  Streeter,  5  Cow.  Rep..  520.) 

Mr.  Armstrong,  for  defendants  in  error,  stated 
the  case  and  proceeded  thus: 

The  issue,  then,  in  this  cause  between  the 
parties  seems  to  be  on  the  question:  did  the 
entry  of  defendants  on  land  to  which  plaintiff 
had  right  in  common  with  their  vendor,  not- 
withstanding their  ignorance  of  that  right,  their 
want  of  intention  to  enter  as  tenants  in  com- 
mon, and  their  express  entry  claiming  and 
holding  the  land  as  their  sole  freehold,  adversely 
to  the  whole  world,  constitute  them  tenants  in 
common  with  Clymer? 

It  is  not,  I  presume,  necessary  for  me  to  cite 
authority  to  show  the  intention  with  which  an 
entry  is  made  on  land  defines  the  nature  of 
that  entry.  These  defendants,  and  those  under 
whom  they  claim,  entered  under  their  pur- 
chases as  sole  owners  in  fee  of  the  whole  lands 
held  by  them,  and  were  so  possessed  thereof 
for  more  than  twenty-five  years  before  the  com- 
mencement of  this  suit. 

The  counsel  for  defendants  does  not  deem  it 
necessary  to  consume  the  time  of  the  court,  by 
using  argument,  or  citing  authority,  to  prove 
that  possession  of  land  by  a  purchaser,  under  a 
contract  for  the  entire  estate,  without  right  in 
the  grantor  is  adverse  to  the  rightful  -owner; 
or  that  a  person  in  possession  of  land  may  pur- 
chase in  an  outstanding  title  to  protect  that 
possession,  but  will  merely  call  the  attention  of 
the  court  to  the  case  of  Jackson,  ex  dem.  Preston, 
(fee.,  v.  Smith,  in  the  Supreme  Court  of  New 
York  (13  Johns.  Rep.,  406),  as  a  case  in  point. 
There  the  defendant  helJ  under  a  deed  made 
by  one  out  of  nine  tenants  in  common;  but 
the  deed  purported  to  be  for  the  whole  fee. 
The  court  says  (page  411)  "the  deed,"  under 
which  defendant  held,  "  for  the  whole  lot  can- 
not control  the  possession  of  the  defendant, 
and  of  his  father,  so  as  to  make  it  the  entry 
and  possession  of  a  tenant  in  common,  merely 
because  it  gave  title  to  no  more  than  one  ninth 
part  of  the  whole  lot;"  and  again  (page  112),  it 
is  evident,  therefore,  that  the  doctrine  in  re- 
lation to  tenants  in  common  does  not  apply  to 
this  case.  It  might  as  well  be  urged  as  ap- 
plicable to  a  conveyance  made  by  a  stranger  of 
any  lands  held  in  common,  and  it  will  not  be 

Suestioned  that  the  purchaser  under  such  a 
eed,  given  without  right  on  the  part  of  the 
grantor,  would  notwithstanding  be  adverse  to 
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the  rightful  owners,  although  held  by  them  in 
common." 

It  Is  believed  the  case  cited  presents  the  true 
law  of  this  case,  and  should  the  court  deem  it 
necessary,  they  are  respectfully  requested  to 
examine  the  case  referred  to  for  themselves. 

Mr.  TibbMs.KoT  the  defendants  in  error,  re- 
cited the  facts  and  evidence  in  the  case  with 
great  particularity,  and  then  added: 

•Under  this  state  of  the  evidence,  on  [*682 
the  part  of  the  defendants,  we  contend  that  the 
law  of  the  case  was  for  them,  and  the  verdict 
of  the  jury  correct  on  the  following  grounds: 

1.  Because  the  division  was  a  good  and  valid 
division,  and  severed  the  estate  of  Clymer  from 
that  of  his  copatentees. 

2.  Because,  if  it  were  not  good  in  its  incep- 
tion, it  became  good  by  the  lapse  of  time,  arid 
the  legal  presumptions  arising  from  the  lapse 
of  time. 

3.  Because  the  defendants  held  the  land  ad 
verselv  to  the  right  or  title  of  the  lessor  of  the 
plaintiff,  and  their  holding  being  adverse,  his 
right  of  entry  is  barred  by  the  statute  of  limita- 
tions. 

By  the  Act  of  the  Legislature  of  Kentucky, 
approved  December  19, 1792(2  M.  <fc  R,  1068). 
it  is  enacted  (sec.  1)  that  if  the  owners  of  lands 
within  this  State,  who  are  non-residents,  do  not 
attend  to  have  the  same  divided,  where  the 
same  is  held  in  conjunction  with  citizens  of 
this  Commonwealth,  or  with  other  non-resi- 
dents, where  such  non-residents  may  apply  bv 
themselves  or  agents  to  have  the  same  divided", 
or  do  not  appoint  agents  to  make  such  division 
within  one  year  from  the  passage  hereof,  the 
courts  of  the  several  counties  within  this  State 
shall  appoint  six  commissioners  in  each  county, 
who,  or  any  two  of  them,  shall,  when  called 
upon  for  the  purpose  by  the  citizens  of  this 
Commonwealth,  or  the  owners  of  lands  who 
are  non-residents,  or  their  agents,  attend  and 
make  such  division  agreeable  to  the  contract 
entered  into  by  the  parties,  "and  such  coin 
missioners  shall  make  return  of  such  land  by 
them  so  divided,  with  the  quantity  and  name 
of  the  parties  concerned,  and  by  whom  called 
upon  to  do  the  business,  to  the  County  Court 
of  the  county  where  such  land  may  lie,  to  be 
there  recorded. 

The  requisitions  of  this  act  are: 

1.  The  appointment  of  six  commissioners  by 
the  court,  which  has  been  done. 

2.  The  return  of  the  land,  with  the  quantity 
and  namei  of  the  parties  concerned,  and  by 
whom  called  on,  &c..  which  is  construed  to 
mean  "a  description  of  the  boundaries  of  the 
whole  tract,  and  of  the  particular  lots  divided. 
together  with  the  names  of  each  party  holding 
interests,  so  that  it  may  duly  appear  who  were 
the  parties  to  the  partition"  (Hood  v.  Mather,  i 
Harsh.,  560);  which  has  been  complied  with. 

8.  That  the  return  shall  be  made  to  the 
County  Court  of  the  county;  and  it  is  decided 
(Ibid.)  that  it  will  not  "be  good  to  make  the  re- 
turn to  the  clerk's  office,  but  that  it  must  be 
made  to  the  County  Court. 

We  contend  that  this  condition  has  also  been 
complied  with ;  for  though  the  division  was  first 
returned  to  the  clerk's  office  and  acknowledged 
by  the  commissioners,  yet  it  was  afterward* 
presented  to  the  court,  which  was  good,  be- 
cause the  statute  does  not  require  that  the  com 
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misaioners  shall  present  it  in  person,  nor  ac- 
knowledge it;  it  being  an  official  act,  such  as 
the  return  of  a  summons  by  a  sheriff,  which, 
683*]  *with  the  papers  with  the  return  writ- 
ten thereon,  may  be  handed  in  person,  or  sent 
by  a  third  person,  or  by  letter,  <fcc. 

Nor  does  the  statute  fix  any  time  in  which 
the  division  is  to  be  returned;  nor  is  there  any- 
thing to  be  done  by  the  commissioners  in  court, 
or  by  the  court  itself,  the  law  itself  ordering 
what  is  to  be  done.  Besides,  it  appears  from 
the  record  of  the  court  that  it  was  received  and 
ordered  to  be  recorded,  on  the  motion  of  "  the 
agent  of  the  parties,"  which  will  include  Cly- 
mer  as  well  as  the  other,  and  will  be  so  in- 
tended by  the  court.  ( Vide  Pringle  v.  Sturgeon, 
Lilt.  Sell.  Cas.,  112,  and  Parker's  Heirs  v.  An- 
derson, 5  Monr.,  540.)  That  if  the  division  was 
not  good  in  its  inception,  it  became  good  by  the 
Upee  of  time,  and  the  jury  had  a  nght  to  pre- 
sume everything  which  would  be  necessary  to 
make  it  good,  as  a  deed  of  release,  or  confirma- 
tion from  Clymer. 

"Artificial  or  legal  presumption  is  arbitrary, 
inflexible  and  conclusive.  It  is  the  policy  of 
the  law  substituted'  for  proof  of  facts,  the  es- 
tablishment of  which  by  oral  testimony,  or 
written  testimony,  or  written  memorial,  is  ren- 
dered impossible  by  lapse  of  time." 

The  presumption  not  absolutely  conclusive 
is  such,  that  after  twenty  years  a  bond  is  paid 
off;  a  mortgage  satisfied,  the  mortgageor  re- 
maining all  the  time  in  possession ;  the  equity 
of  redemption  released,  the  mortgagee  having 
enjoyed  the  possession  twenty  years;  or  the 
legal  title  conveyed  to  the  purchaser  after 
twenty  years'  possession,  &&,  &c.  These  may 
all  be  combatted  by  proofs  or  explanations,  in- 
consistent with  the  inference  of  reason,  and 
from  the  isolated  facts  which  of  themselves 
would  establish  the  presumption.  Hence  their 
consideration  belongs  to  the  jury,  to  whom 
they  will  be  left  upon  hypothetical  instructions. 
The  jury  may  presume  a  deed  when  neither 
the  Chancellor  nor  the  common  law  judge  will  or 
can.  (Starkie,  1216, 1227, 1235;  Peake'sCh.,  25.) 

A  possession  of  thirty  years  or  less,  by  a  pur- 
chaser who  held  a  bond  for  a  title,  would  be 
sufficient,  in  the  absence  of  any  controlling  cir- 
cumstances, to  create  a  legal  presumption  of  a 
conveyance  from  the  possessor  of  the  legal  title. 
In  such  a  case,  it  is  not  only  necessary  for  peace 
and  justice,  that  such  a  presumption  should 
arise,  but  is  intrinsically  probable  that  a  deed 
was  made,  (10  Johns.,  877;  11  Johns.,  456;  3 
Mass.  Rep.,  399;  5  Cranch,  262;  Gaines  v. 
Ohm's  Heirt,  2  J.  J.  Marshall,  107.) 

Although  the  statute  of  limitations  will  not 
ran  where  the  possession  held  is  on  pledge, 
mortgage,  &c.,  yet,  "  if  possession  had  been 
of  twenty  years'  duration,  it  might  have  justi- 
fied the  presumption,  in  case  there  were  no  re- 
pelling circumstances,  that  the  testator  relin- 
quished the  title  to  the  slaves  in  satisfaction  of 
the  debts,  and  a  court  of  chancery  would  not 
then  interfere  to  disturb  the  possession.  (Mims 
v.  Mims,  3  J.  J.  Marshall,  106.) 

Without  some  opposing  probability,  the  jury 
will  presume  a  deed  after  possession  of  twenty 
yean,  by  one  who  had  purchased  the  land, 
684*1  *which,  in  consequence  of  his  purchase, 
he  shall  have  so  long  occupied.  (2  Saund.,  175 
a.;  Starkie,  502,  1243,  989;  7  Wheat.,  69.) 
Howard  8. 


Grants  may  be  presumed  from  lapse  of  time. 
(12  Co.  Rep.,  5;  2  Hen.  &  Mun..  870.) 

Generally  whatever  will  toll  the  right  of  en- 
try will  create  a  presumption  of  the  conveyance 
of  the  legal  title. 

Everything  necessary  to  the  validity  of  a 
collector's  deed  will  be  presumed  after  twenty 
years,  if  it  be  shown  that  he  was  collector  of 
taxes  which  were  committed  to  him.  (14  Mass. 
Rep.,  145;  Ibid.,  177;  Fitzhugh  v.  Oroghan,  2 
J.  J.  Marshall,  486.) 

8.'  But  we  contend  further,  that  the  defend- 
ants held  the  land  adversely  to  the  right  or  title 
of  the  lessor  of  the  plaintiff,  and  that  their 
holding  being  adverse,  the  right  of  entry  is 
tolled,  and  the  plaintiff  is  barred  by  the  statute 
of  limitations. 

We  admit,  as  a  general  principle,  that  the 
possession  of  one  tenant  in  common,  or  joint- 
tenant,  is  the  possession  of  the  other  (Coleman 
v.  Hutchinson.  8  Bibb,  209);  and  that  the 
statute  of  limitations  does  not  run  against  one 
tenant  in  common  in  favor  of  another,  unless 
there  has  been  an  actual  ouster  and  adverse 
holding.  (Ibid.)  But  in  this  case  we  contend 
that  there  has  been  both;  we  show  that  the  de- 
fendants, ignorant  of  the  rights  of  the  ances- 
tor of  the  lessor  of  the  plaintiff,  without  any 
intention  to  enter  as  tenants  in  common,  en- 
tered upon  the  land,  expressly  claiming  and 
holding  it  as  their  sole  freehold,  adversely  to 
the  whole  world ;  they,  and  those  under  whom 
they  claim,  entered  under  their  purchases,  as 
sole  owners  in  fee  of  the  whole  land  held  by 
them,  and  were  so  possessed  for  more  than 


twenty-five  years  before  the  commencement  of 
the  suit. 

The  quo  animo  with  which  an  entry  is  made 
on  land,  will  define  the  nature  and  character, 
whether  friendly  or  adverse,  and  extent  of  the 
possession  acquired  by  the  entry  (1  Marsh.,  847; 
Calk  v.  Lynn's  Heirs,  3  Marsh.,  615);  and 
whether  the  possession  of  land  is  adverse  to  a 
certain  claim  or  not,  is  a  question  of  fact  to  be 
found  by  the  jury  (Bowles  v.  Sharp,  4  Bibb, 
550);  or  as  the  true  doctrine  is  more  distinctly 
laid  down  in  Barrett  et  ux.  v.  French  (1  Conn. 
Rep.)  The  possession  of  one  tenant  in  com- " 
mon  recognizing  the  title  of  his  co-tenants,  is 
in  legal  consideration  the  possession  of  all ;  that 
persons  under  the  same  title,  without  partition, 
cannot  prescribe  against  each  other.  Brous- 
sard  v.  Huhamel.S  Martin's  Rep.,  N.  8.,  11.) 

That  where  "two  persons  claim  by  the  same 
title,  there  shall  be  no  adverse  possession,  so  as 
to  toll  the  entry  of  the  one,  but  an  entry  of  the 
other  be  at  all  times  lawful.  (2  Bsp.  N.  P.,  8, 
old  paging  434;  Oarrothers  et  al.  v.  The  Lessee 
of  Dunning  etal.,8  Serg.  &  Rawle's  Rep. ,  886. ) 

But  that  a  person  claims  to  hold  land  under 
the  same  title,  is  no  evidence  that  he  holds  am- 
icably with  the  original  holder  of  that  title,  or 
those  claiming  under  him.  The  purchaser  of 
land  sold  for  the  nonpayment  of  taxes  holds  ad- 
versely to  the  former  owner,  and  *can  [*685 
consequently  avail  himself  of  twenty  years'  ad- 
verse possession.  (Graves  v.  Haydtn,  2  Litt., 
65.)  The  court  say,  "  the  circumstance  that 
the  defendant  claims  to  hold  the  land  in  con- 
troversy under  Martin's  title,  was  no  evidence 
of  his  not  holding  adversely,  nor  could  it  pre- 
vent the  statute  of  limitations  from  running. 
Being  a  purchaser  in  fee,  though  he  held  under 
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Martin's  title,  be  did  not  hold  under  Martin, 
but  in  his  own  right,  in  virtue  of  his  purchase, 
and  must  therefore  have  continued  to  hold  ad- 
versely to  Martin  and  those  deriving  title 
through  him. 

Bo  a  purchaser  under  a  sheriff's  sale;  and 

Where  a  party  had  obtained  a  decree,  though 
a  void  one,  for  a  conveyance  in  fee  absolute, 
and  a  conveyance  in  pursuance  thereof  of  the 
inheritance  of  his  deceased  wife,  under  the  er- 
roneous idea  that  he  was  heir  of  her  son,  who 
died  shortly  after  his  mother's  death,  and  had 
sold  the  land  to  one  who  retained  the  posses- 
sion twenty  years,  such  alienee  is  protected  in 
-his  title  and  possession  by  lapse  of  time. 
(Baseman's  Heirs  v.  Batterton  et  al.,  1  Dana 
482.) 

So  with  the  defendants,  notwithstanding 
they  claim  the  same  title,  and  though  the  divis- 
ion may  have  been  void. 

Therefore,  though  the  possession  of  one  ten- 
ant in  common  should  be  deemed  the  posses- 
sion also  of  his  co-tenant,  nothing  to  the  con- 
trary appearing;  yet  if  a  tenant  in  common 
enter  not  as  a  tenant  in  common,  but  adversely 
to  his  co-tenant,  his  twenty  years'  possession 
would  not  only  be  a  good  defense  against,  but 
would  in  fact  so  invest  him  with  the  complete 
title,  as  to  enable  him  to  recover  in  ejectment 
against  his  co-tenant. 

"  That  one  tenant  in  common  may  oust  his 
co-tenant,  and  hold  in  severalty,  is  not  to  be 
questioned.  But  a  silent  possession,  accompa- 
nied with  no  act  which  can  amount  to  an 
ouster,  or  give  notice  to  his  co-tenant  that  his 
possession  is  adverse,  ought  not,  we  think,  to 
be  construed  into  an  adverse  possession.  (Me- 
Olungv.  Boss,  5  Wheat.  Rep.,  124,  per  Marshall, 
Ch.  J.) 

The  law  is,  that  nothing  but  an  actual  ouster 
by  one  tenant  in  common  shall  give  him  the 
exclusive  possession.  (Lessee  of  Empsoh  v. 
BhacldeUm,  6  Burr.,  2604;  Carrothers  et  al.  v. 
The  Lessee  of  Dunning  etal.,9  Serg.  &Rawle's 
Rep.,  885.) 

But  if  there  has  been  an  actual  ouster  and 
adverse  holding,  it  is  well  settled  in  numerous 
cases,  that  the  statute  of  limitations  will  run 
from  the  time  of  such  ouster  and  adverse  pos- 
session. (Coleman  v.  Hutchinson,  8  Bibb,  212; 
and  vide  Brackettr.  Noreross,  1  Oreenl.  Rep., 
91;  Russell's  Lessee  v.  Baker,  1  Hair.  &  Johns., 
71 ;  Lessee  of  Brandt  et  al.  v.  Whitbeek,  6  Cow. 
Rep.,  683;  VanDyckv.  Van  Buren,  1  Caines' 
Rep.,  84*  Bryan*  v.Alwater,  5  Day's  Rep.,  188.) 

We  contend  that  the  division  of  the  land, 
the  marking  the  lines,  the  selling  the  entire  fee, 
amounted  to  an  actual  ouster — no  actual  force 
was  necessary,  and  none  could  have  been  used 
686*]  in  this  case,  the  *land  being  wild  land. 
To  prove  an  actual  ouster  by  one  tenant  in  com- 
mon against  another,  it  is  not  necessary  to  show 
that  any  real  force  was  used ;  it  is  sufficient  to 
show  that  the  tenant  in  possession  claims  the 
whole  and  denies  the  title  of  his  co-tenant  (Me- 
Connell  v.  Brown,  Litt.  Sel.  Cas.,  468;  Adams 
on  Eject.,  56);  and  this  rule  must  work  both 
ways. 

Where  the  defendant,  having  purchased  a 
lot  of  land,  and  received  a  deed  for  the  whole 
lot,  in  which  the  grantor  stated  himself  to  be 
the  heir  of  the  patentee,  and  he  entered  into 
the  possession  under  that  deed,  and  it  afterwards 
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appeared  that  the  grantor  had  title  to  one  ninth 
part  of  the  lot  only,  as  a  tenant  in  common, 
this  was  held  not  to  alter  the  character  of  the 
defendant's  possession,  so  as  to  prevent  its  be- 
ing adverse,  but  that  he  must  be  deemed  to 
have  entered  under  this  deed,  as  sole  owner  of 
the  fee  in  the  whole  lot;  and  that  possession  of 
land  by  a  purchaser  under  a  deed  for  the  en- 
tire lot,  given  without  right  in  the  grantor,  is 
adverse  to  the  rightful  owners,  though  tenants 
in  common  with  the  grantor.  (Lessee  of  Pre*- 
tonetal.  v.  Smith,  18  Johns.  Rep.,  406.) 

And  in  the  case  of  Culler  et  al.  v.  Matter  (13 
Serg.  &  Rawle.  856)  it  is  held,  that  if  one  ten- 
ant in  common  sell  the  whole  tract,  and  pos- 
session be  held  adversely  for  twenty-one  years, 
the  sale  and  possession  amount  to  an  ouster  of 
the  co-tenant,  who  is  bound  by  the  act  of  lim- 
itations. 

This  case  is  fully  in  point:  the  court  say 
"  the  possession  here  was  for  twenty-five  years, 
in  denial  of  the  right  of  the  other;  for  the  sale 
of  the  whole,  and  the  possession  under  such 
sale  would  amount  to  an  ouster."  The  pur- 
chaser, who  came  into  possession  in  1800,  came 
into  possession  under  a  title  adverse.  Motzer 
could  never  be  considered  as  a  co-tenant,  and 
as  the  bailiff  and  receiver  of  James  Brown, and  as 
such  accountable  for  the  profits  in  an  action  for 
account  render.  He  never  entered  as  a  tenant 
in  common ;  and  the  charge  of  the  court  was 
altogether  correct,  for  this  was  an  entire  tract 
of  land  to  which  there  was  no  adverse  claim, 
and,  therefore,  the  adverse  claim  was  co-exten- 
sive with  the  claim.  That  was  the  only  right, 
and  the  possession,  there  being  no  advene  title, 
was  according  to  that  right  There  ought  not, 
consequently,  to  be  made  any  deduction  on  ac- 
count of  James's  supposed  outstanding  title. 
(Jackson,  ex  dem.  Preston,  v.  Smith,  13  Johns.) 
Possession  of  land  by  a  purchaser,  under  a  deed 
of  an  entire  lot,  is  advene  to  the  rightful  own- 
er, though  tenant  in  common  with  the  grantor. 

If,  then,  a  tenant  in  common  or  joint-tenant 
cannot  hold  adversely  to  his  co-tenant,  and  if 
the  holding  of  the  defendants  amounts,  as  we 
contend  it  does,  to  an  ouster  in  contemplation 
of  law,  and  they  do  hold  adversely  lo  the  claim 
of  Clymer,  the  lessor  of  the  plaintiff,  then  they 
can  rightfully  rely  either  upon  tile  statute  of 
limitations,  or  an  outstanding  elder  title,  accord- 
ing as  their  circumstances  may  require  either 
defense;  and  there  is  no  error  "in  the  proceed- 
ings of  the  Circuit  'Court,  either  in  re-  [*6S7 
fusing  to  grant  the  instructions  asked  for  by 
the  counsel  for  the  plaintiff,  or  in  giving  the 
substituted  instruction  for  the  defendants,  or  in 
substituting  the  instruction  for  those  asked  for 
by  the  plaintiff. 

Mr.  Justice  Story  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  a  writ  of  error  to  the  Circuit 
Court  of  the  District  of  Kentucky.  The  orig- 
inal suit  was  an  ejectment  for  a  certain  tract  of 
land  in  Kentucky,  containing  eleven  thousand 
acres;  and  upon  the  trial,  upon  the  general  is- 
sue, a  verdict  was  found  for  the  defendants, 
upon  which  judgment  passed  for  them.  A  bill 
of  exceptions  was  taken  by  the  plaintiff,  to  tht 
opinions  of  the  court  at  the  trial ;  and  to  revise 
those  opinions  the  present  writ  of  error  is 
brought  by  the  plaintiff. 
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On  the  24th  of  December,  1806,  a  patent  for 
the  tract  of  eleven  thousand  acres  of  land  was 
granted  by  the  Commonwealth  of  Kentucky, 
unto  George  Clymer  (under  whose  will  the  les- 
sors of  the  plaintiff  make  claim),  one  third,  and 
onto  Charles  Lynch  and  John  Blanton  (under 
whom  the  defendants  make  claim)  two  thirds. 
In  the  year  1810,  if  not  at  an  earlier  period  (for 
tliere  is  some  repugnancy  in  the  various  dates 
■ated  in  the  record),  Lynch  and  Blanton  pro- 
cared  a  partition  of  the  tract  to  be  made,  by 
the  authority  of  the  County  Court  of  Henry, 
bv  certain  commissioners,  appointed  pursuant 
lo  the  Kentucky  statute  of  1792,  by  which  one 
third  was  assigned  in  severalty  to  Clymer  (he 
being  then  a  non-resident),  by  certain  metes 
uid  bounds;  and  the  remaining  two  thirds  were 
signed  to  Lynch  and  Blanton,  by  certain 
oi'iier  metes  and  bounds.  The  return  of  the 
commissioners  was  filed,  acknowledged,  and 
admitted  to  record  in  the  clerk's  office  of  the 
County  of  Henry,  in  1810;  but  the  court  of 
that  county  do  not'  seem  to  have  ordered  the 
return  to  be  received  and  recorded  until  1837. 
How  this  delay  took  place,  has  not  been  satis- 
factorily explained ;  and  the  omission  has  been 
insisted  upon  as  ah  objection  to  the  validity  of 
the  partition. 

All  the  defendants  appear,  from  the  evi- 
dence, to  have  derived  title  to  the  lands  in  their 
respective  occupation,  and  to  have  entered  into 
possession  of  the  same,  after  the  partition  was 
made,  and  by  titles  in  severalty,  derived  exclu- 
arery  from  or  under  Lynch  and  Blanton;  and 
the  lands  held  by  them  are  situate  exclusively 
-within  the  tract  assigned  by  the  partition  to 
Lynch  and  Blanton.  The  main  defense  relied 
upon  by  the  defendants,  at  the  trial,  was  an 
advene  possession  to  the  title  of  Clymer,  dur- 
ing the  period  prescribed  by  the  statute  of 
limitations  of  Kentucky.  To  rebut  this  de- 
fense, the  plaintiff  insisted  that  the  partition 
was  void,  and  being  void,  the  defendants  hav- 
ing entered  into  the  land  under  the  patent  to 
dinner.  Lynch  and  Blanton,  who  still,  not- 
withstanding the  partition,  in  point  of  law,  re- 
mained tenants  in  common  of  the  land,  were 
not  at  liberty  to  set  up  an  adverse  possession 
against  that  title;  nor  at  liberty  to  set  up  any 
688*]  'outstanding  superior  title  in  any  third 
person,  under  any  elder  patent  offered  in  evi- 
dence, to  defeat  the  plaintiff  in  the  action. 

The  plaintiff,  upon  the  evidence  (which  need 
n«  be  here  particularly  recited),  moved  the 
court  to  instruct  the  jury  as  follows:  [See  the 
statement  of  the  reporter.] 

The  defendants  also  moved  the  court  to  give 
certain  instructions  to  the  jury ;  which  instruc- 
tions the  court  refused  to  give,  but  gave  the 
following  instruction  in  substitution  thereof: 
[See  statement.] 

To  the  instructions  so  refused  as  propounded 
by  the  plaintiff,  and  to  the  several  instructions 
so  riven  by  the  court,  the  plaintiff  excepted ; 
and  the  cause  stands  before  us  for  consideration 
upon  the  validity  of  these  exceptions. 

The  first  point  made  at  the  argument  for  the 
plaintiff  is  as  to  the  validity  of  the  partition 
under  the  proceedings  in  the  County  of  Henry. 
In  oar  judgment  it  is  wholly  unnecessary  to  de- 
cide whether  those  proceedings  were  absolutely 
void  or  not;  for,  assuming  them  to  have  been 
defective  or  invalid,  still,  as  they  were  matter 
Howabd  8.  U.  8.,  Book  11. 


of  public  notoriety,  of  which  Clymer  was 
bound,  at  his  peril,  to  take  notice :  and  as  Lynch 
and  Blanton,  under  those  proceedings,  claimed 
an  exclusive  title  to  the  land  assigned  to  them, 
adversely  to  Clymer;  if  the  defendants  entered 
under  that  exclusive  title,  the  possession  must 
be  deemed  adverse,  in  point  of  law,  to  that  of 
Clymer. 

And  this  leads  us  to  the  consideration  of  the 
instructions  actually  given  by  the  court,  which 
cover  the  whole  ground  in  controversy,  and,  if 
correct  in  point  of  law,  show  that  the  court 
rightly  refused  to  give  the  instructions  asked 
by  the  plaintiff,  so  far  as  they  were  not  con- 
sistent with  the  instructions  actually  given.  It 
is  very  clear  that  the  court  are  not  bound  to 
give  instructions  in  the  terms  required  by 
either  party ;  but  it  is  sufficient  if  so  much  there- 
of are  given  as  are  applicable  to  the  evidence 
before  the  jury,  and  the  merits  of  the  case,  as 
presented  by  the  parties. 

The  first  instruction  given  by  the  court  is  as 
favorable  to  the  plaintiff,  in  all  its  bearings,  as 
the  law  either  justifies  or  requires,  and  is  in  di- 
rect response  to  the  «ubstance  of  some  of  the 
instructions  asked  by  the  plaintiff.  It  in  sub- 
stance states  that  if  the  defendants  entered  un- 
der the  title  of  Clymer,  Lynch  and  Blanton,  as 
tenants  in  common,  and  did  not  claim  any  title 
except  to  two  thirds  of  the  parcels  of  land  re- 
spectively held  by  them,  and  not  to  the  entire- 
ty thereof,  then  their  entry  into  the  possession 
did  not  oust  either  Clymer  or  bis  devisees  of  his 
or  their  undivided  third  part,  and  was  not  ad- 
verse thereto;  and  that  the  defendants  so  enter- 
ing could  not  avail  themselves  of  the  defense 
of  the  statute  of  limitations;  and  they  could 
not  avail  themselves  of  the  outstanding  legal 
title  of  third  persons  by  any  elder  patent.  8o 
far  as  this  instruction  goes,  it  is  manifest  that 
it  was  favorable  to  the  plaintiff;  and  indeed  it 
is  not  now,  per  v.objected  to,  but  the  objection 
is,  that  it  does  not  go  far  enough,  and  thus  was 
to  the  prejudice  of  the  plaintiff. 

"The  real  point  in  controversy  turns  [*680 
upon  the  second  instruction  given  by  the  court, 
in  answer  to  the  prayer  of  the  defendants. 
That  instruction,  in  substance,  states,  that  if 
any  of  the  defendants  entered  into  possession 
of  the  lands  respectively  claimed  by  them,  and 
held  the  same  for  more  than  twenty  years  be- 
fore the  commencement  of  the  suit,  by  a  pur- 
chase and  claim  thereof  in  entirety  and  several- 
ty, and  not  for  an  undivided  part  thereof,  in 
co-tenancy  with  Clymer  or  his  devisees,  but  ad- 
versely to  them,  then  such  defendant  was  enti- 
tled to  a  verdict  in  his  favor,  whether  he  held 
by  a  purchase  from  Lynch,  or  Blanton,  or  any 
other  person  who  had  ever  afterwards,  up  lo 
the  commencement  of  the  suit,  continued  thus 
to  hold  the  possession.  We  see  no  objection 
to  this  instruction,  which  ought  to  prevail  in 
favor  of  the  plaintiff :  on  the  contrary,  we  deem 
it  entirely  correct,  and  consonant  to  the  princi- 
ples of  law  upon  this  subject.  It  is  true,  that 
the  entry  and  possession  of  one  tenant  in  com- 
mon of  and  into  the  land  held  in  common,  is 
ordinarily  deemed  the  entry  and  possession  of 
all  the  tenants;  and  this  presumption  will  pre- 
vail in  favor  of  all,  until  some  notorious  act  of 
ouster  or  adverse  possession  by  the  party  so  en- 
tering into  possession,  is  brought  home  to  the 
knowledge  or  notice  of  the  others.  When  this 
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occurs,  the  possession  is  from  that  period  treat- 
ed as  adverse  to  the  other  tenants,  and  it  will 
afterwards  be  as  operative  against  them,  as  if 
the  parly  had  entered  under  an  adverse  title. 
Now,  such  a  notorious  ouster  or  adverse  posses- 
sion may  be  by  any  overt  act  in  pais,  of  which 
the  other  tenants  have  due  notice,  or  by  the  as- 
sertion, in  any  proceeding  at  law,  of  a  several 
and  distinct  claim  or  title  to  an  entirety  of  the 
whole  land,  or,  as  in  the  present  case,  of  a  sev- 
eral and  distinct  title  to  the  entirety  of  the 
whole  of  the  tenant's  purparty  under  a  parti- 
tion, which,  in  contemplation  of  law,  is  known 
to  the  other  tenants.  .  Upon  so  familiar  a  doc- 
trine it  scarcely  seems  necessary  to  cite  any  au- 
thorities. So  early  as  Townsend  &  Pastor")  case 
(4  Leon.  Rep.,  52),  it  was  holden  in  the  Com- 
mon Pleas,  by  all  the  justices,  that  where  there 
are  two  coparceners  of  a  manor,  if  one  enters 
and  makes  a  feoffment  in  fee  of  the  whole 
manor,  this  feoffment  not  only  passes  the  moie- 
ty of  such  coparcener,  which  she  might  law- 
fully part  with,  but  also  the  other  moiety  of 
the  other  coparcener,  by  disseisin.  This  de- 
cision was  fully  confirmed  and  acted  on.  in  the 
recent  case  of  Doe,  d.  of  Reed,  v.  Taylor  (5  Barn. 
&  Adolph.  Rep.,  575),  where  the  true  distinc- 
tion was  stated,  that  although  the  general  rule 
is,  that  where  several  persons  have  a  right,  and 
one  of  them  enters  generally,  it  shall  be  an  en- 
try for  all ;  for  the  entry  generally  shall  always 
be  taken  according  to  right;  yet  that  any  overt 
act  or  conveyance,  by  which  tho  party  enter- 
ing or  conveying  asserted  a  title  to  the  entire- 
ty, would  amount  to  a  disseisin  of  the  other 
parties,  whether  joint-tenants,  or  tenants  in 
common,  or  parceners.  Upon  the  same  ground, 
it  was  held,  in  New  York,  in  the  case  of  Jack- 
son v.  Smith  (18  Johns.  Rep..  406),  that  a  con- 
veyance made  by  one  tenant  in  common,  of  the 
<WO*]  entire  *fee  of  the  land,  and  an  entry 
and  possession  by  the  purchaser,  under  that 
deed,  is  an  adverse  possession  to  all  the  other 
tenants  in  common.  To  the  same  effect  is  the 
case  of  Bigelow  v.  Jones  (10  Pick.  Rep.,  161). 
The  reason  of  both  of  these  latter  cases  is  pre- 
cisely the  same  as  in  the  case  of  a  feoffment, 
the  notoriety  of  the  entry  and  possession,  un- 
der an  adverse  title,  to  the  entirety  of  the  land. 
Similar  principles  have  been  repeatedly  recog- 
nized in  this  court.  In  MeClung  v.  Boss  (5 
Wheat.  Rep.,  116,  124),  the  court  said:  "  That 
one  tenant  in  common  may  oust  another,  and 
hold  in  severalty,  is  not  to  be  questioned.  But 
a  silent  possession,  accompanied  with  no  act 
which  can  amount  to  an  ouster,  or  give  notice 
to  his  co-tenant  that  bis  possession  is  adverse, 
ought  not,  we  think,  to  be  construed  into  an 
adverse  possession."  In  the  case  of  The  Lessee 
of  Clarke  v.  Courtney  (5  Peters,  810,  854)  this 
court  also  held,  that  where  a  person  enters  in- 
to land  under  a  deed  or  title,  his  possession  (in 
the  absence  of  all  other  qualifying  or  control- 
ling circumstances)  is  construed  to  be  co-exten- 
sive with  his  deed  or  title:  and  although  the 
deed  or  title  may  turn  out  to  be  defective  or 
void,  yet  the  true  owner  will  be  deemed  dis- 
seized to  the  extent  of  the  boundaries  of  such 
deed  or  title.  This  doctrine  is  strongly  appli- 
cable to  the  possession  under  the  partition  in 
the  present  case.  There  arc  several  other  cases 
nftiriniug  the  same  doctrine,  and  especially 
Green  v.  Liter  (8  Crunch,  229,  280),  Barr  v. 


Grab  (4  Wheat.  Rep..  218.  228);  and  The  So- 
ciety for  Propagating  the  Gospel  v.  The  Ttas 
ofPau>let(4  Peters.  480.  504,  506).  The  doc 
trine  has  been  carried  by  this  court  one  step 
further;  but  at  the  same  time  one  which  fa  en- 
tirely consistent  with  the  principles  on  which 
the  general  rule,  and  the  exceptions  to  it,  are 
founded.  In  Blight's  Lessee  v.  Rochester  (7 
Wheat.  Rep.,  585.  549-550)  it  was  held,  that 
in  cases  of  vendor  and  purchaser,  although  the 
latter  claimed  his  title  under  or  through  the 
former,  yet  as  between  themselves,  the  posses- 
sion of  the  purchaser  under  the  sale,  where  it 
was  absolute  and  unconditional,  was  adverse 
to  that  of  the  vendor,  and  he  might  protect  that 
possession  by  the  purchase  of  any  other  title, 
or  by  insisting  upon  the  invalidity  of  the  title 
of  the  vendor,  as  the  foundation  of  any  suit 
against  him.  Now,  upon  this  last  ground,  the 
defendants  were  certainly  at  full  liberty  as  ab- 
solute purchasers  in  fee  to  maintain  their  ad- 
verse possession  to  the  land,  and  the  bar  of  the 
statute  of  limitations  against  Lynch  and  BUn- 
ton.  and  a  fortiori  against  Clymer. 

Upon  the  whole,  we  are  entirely  satisfied 
that  the  second  instruction  given  by  the  court 
was  correct  in  point  of  law;  and,  therefore,  the 
judgment  of  the  Circuit  Court  ought  to  be  af- 
firmed with  costs. 

CIted-2  Blatchf .,  7. 


•ROBERT  BROCKETT  bt  al.,  Ap-  [«691 

peUantt, 

e. 

WILLIAM  BROCKETT  et  al.,  Defendant!. 

Exceptions  taken  on  trial  of  feigned  issue,  out  cf 
chancery  not  passed  upon  here  unless  adjudi- 
cated upon  by  circuit  court — master's  report 
— exceptions  to — 73d  chancery  rule. 

When  an  Issue  is  directed  by  a  court  of  chancery, 
to  be  tried  by  a  court  of  law,  and  In  the  course  of 
the  trial  at  law,  questions  are  raised  and  bflh  of 
exceptions  taken,  these  questions  must  be  brought 
to  the  notice  and  decision  of  the  Court  of  Chan- 
cery which  sends  the  Issue. 

If  this  Is  not  done,  the  objections  cannot  betaken 
In  an  Appellate  court  of  chancery. 

If  the  Chancery  Court  below  refers  matters  of 
account  to  a  master,  his  report  cannot  be  objected 
to  In  the  appellate  court,  unless  exceptions  to  it 
have  been  filed  in  the  court  below  in  the  otanner 
pointed  out  In  the  seventy-third  chancery  rale  of 
this  court. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Columbia,  in  and  for  the  County  of  Alexandria. 
The  case  is  sufficiently  stated  in  the  opinion 
of  the  court 
Messrs.  Neale  and  Bradley  for  the  appeTlaaU. 
Messrs.  Jones  and  Brent  for  the  appellees. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  chancery,  brought  here  by 
an  appeal  from  the  Circuit  Court  of  the  Dis- 
trict of  Columbia. 

The  complainants  filed  their  bill,  alleging 
themselves  to  be  the  legitimate  heirs  of  Robert 
Brockctt,  deceased,  and  claiming  as  audi  one 
half  of  the  real  and  personal  property  of  which 
he  died  seized  and  possessed.    The  defendants 
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filed  their  answers,  denying  the  allegations  of 
tbe  bill.  An  issue  at  law  was  directed  to  fry 
the  legitimacy  of  the  complainants,  and  after 
bearing  the  evidence,  the  jury  found  a  verdict 
in  their  faror. 

Several  exceptions  were  taken  to  the  rulings 
of  tbe  court,  in  the  admission  of  evidence  to 
the  jury,  and  to  the  refusal  of  the  court  to  ad- 
mit evidence  offered  by  the  defendants,  which 
tppear  in  two  bills  of  exceptions.  And  these 
decisions,  in  relation  to  the  trial  of  the  issue, 
constitute  the  principal  ground  of  controversy 
in  the  case. 

It  does  not  appear  that  any  questions  were 
raised  on  the  chancery  side  of  the  court,  grow- 
ing out  of  these  exceptions.  And  this  not 
having  been  done,  it  is  proper  to  inquire 
whether  the  exceptions  can  be  considered  in 
this  court. 

It  is  contended  that  as  tbe  same  judges 
tat  in  the  court  of  law  as  in  the  Court  of 
Chancery,  that  it  could  not  be  necessary  to 
bring  before  them  as  chancellors  what  they  had 
decided  in  a  court  of  law.  Had  the  court  of 
law  been  held  by  different  persons  from  those 
who  sat  as  chancellors,  it  is  admitted  that  it 
would  have  been  necessary  to  bring  before  the 
latter  the  points  ruled  in  the  trial  of  the  issue. 
But  is  not  the  principle  the  same  in  both  cases? 
The  capacities  in  which  the  same  tribunal  acts 
on  such  occasions,  are  as  distinct  as  if  the  same 
duties  had  been  performed  by  different  tribunals. 
692*]  The  distinction  is  the  same  as  where 
a  judgment  at  law  is  entered  by  a  court  which 
also  exercises  chancery  powers;  and  which 
powers  are  invoked  against  its  own  judgment. 
In  such  a  case  it  might  as  well  be  said,  as  in 
the  present  one,  why  may  not  the  same  court, 
whether  acting  at  law  or  in  chancery,  having 
possession  of  the  cause,  finally  decide  it. 

The  bills  of  exceptions  are  copied  into  the 
record :  but  they  do  not  properly  constitute  a 
part  of  it,  as  they  were  not  brought  to  tbe 
notice  and  decision  of  the  court  sitting  in  chan- 
cery. An  issue  in  part  is  directed  by  a  court 
of  chancery  to  inform  its  conscience.  To  bring 
the  fact  or  facts  before  the  jury  at  law,  a  feigned 
issue  is  made  by  pleadings,  as  at  law;  and  if 
the  pleadings  of  the  jury  be  unsatisfactory  to 
tbe  Court  of  Chancery,  either  on  account  of 
the  admission  of  incompetent  evidence,  the 
exclusion  of  evidence  which  is  competent,  or 
by  a  mistake  of  the  facts  by  the  jury,  the 
Court  of  Chancery  will  order  another  trial  of 
the  issue.  By  the  consent  of  parties  these  is- 
me*  are  sometimes  tried  without  the  formality 
of  pleading.  But  in  all  cases  where  objections 
exist  to  the  verdict,  they  must  be  brought  be- 
fore the  Court  of  Chancery  which  ordered  the 
Bane.  And  where  this  is  not  done  in  an  in- 
ferior court,  the  objections  cannot  be  taken  in 
the  appellate  court  of  chancery.  It  is  a  gen- 
eral rule  of  practice,  that  no  point  arising  on 
the  pleadings  or  evidence  in  an  appellate  court 
•hall  be  made  which  was  not  brought  to  the 
notice  of  the  inferior  court.  And  we  think  in 
this  case,  that  the  exceptions  taken  on  the  trial 
of  the  issue  at  law  not  having  been  acted  on  by 
tbe  Court  of  Chancery  below,  cannot  be  in- 
sisted on  in  this  court. 

Seine  satisfied  of  the  legitimacy  and  conse- 
quent heirship  of  the  complainants,  from  the 
verdict  of  the  jury,  the  court  below  referred  to 
Bow  ABO  a. 


a  master  the  rents  received  by  the  defendants, 
and  other  matters  of  account  pertaining  to  the 
estate.  And  to  some  of  the  items  allowed  by 
the  master,  objections  are  made  before  this 
court.  But  it  does  not  appear  that  these  ob- 
jections were  brought  before  the  lower  court 
by  exceptions  to  the  master's  report.  The  sev- 
enty-third chancery  rule  is  decisive  on  this  sub- 
ject. It  provides  that  "the  parties  shall  have 
one  month  from  the  time  of  filing  the  master's 
report,  to  file  exceptions  thereto,  and  if  no  ex- 
ceptions are  within  that  period  filed  by  either 
party,  the  report  shall  stand  confirmed  on  the 
next  rule  day  after  the  month  is  expired."  No 
exceptions  having  been  filed  in  the  Circuit 
Court  to  the  report  of  the  master,  none  can  be 
heard  in  this  court. 

The  verdict  and  the  report  of  the  master, 
which  constituted  the  basis  of  the  decree  of 
the  court  below,  not  having  been  objected  to 
in  that  court,  cannot  be  objected  to  here,  and 
consequently  the  decree  of  the  Circuit  Court  is 
affirmed  with  costs. 

B.C.,  8  How.,  238.      - 

Clted-7  How.,  227;  2  Otto,  896;  4  Otto,  879;  10 
Otto,  827 ;  11  Otto,  268. 


•JOHN  McDONOGH,   Plaintiff  in  [»693 

Brror, 

t>. 

LAURENT  MILLAUDON  et  Ah., Defendant*. 

Acquisition  of  Louisiana — treaty  between  U.  8. 
and  France — title  to  land* — delay  waiver  of 
irregularity  in  issuing  certiorari. 

The  treaty  by  which  Louisiana  was  ceded  to  the 
United  States  recognized  complete  grants,  Issued 
anterior  to  the  cession,  and  a  decision  of  a  State 
court  Rtralnst  tbe  validity  of  a  title  set  up  under 
such  a  grant,  would  be  subject  to  revlsal  by  this 
oourt  under  the  25th  section  of  tbe  Judiciary  Act. 

Out  if  the  State  oourt  only  applies  tbe  local  laws 
of  tbe  State  to  the  construction  of  tbe  grant,  it  is 
not  a  decision  against  Its  validity,  and  this  court 
has  no  Jurisdiction. 

Congress,  in  acting  upon  complete  grants,  recog- 
nized them  as  they  stood ;  and  tbe  Act  of  11th  Hay, 
1820,  confirming  such  as  were  recommended  for 
continuation  by  tbe  register  and  receiver,  had  no 
reference  to  any  particular  surveys. 

A  decision  of  a  State  court,  therefore,  whloh 
may  be  in  opposition  to  one  of  these  surveys,  is 
not  against  the  validity  of  a  title  existing  under 
an  act  of  Congress,  and  this  oourt  has  no  Jurisdic- 
tion in  such  a  case. 

Where  a  cause  has  been  pending  in  this  court  for 
two  terms,  a  writ  of  certiorari  sent  down  at  the  In- 
stance of  the  defendant  in  error,  to  complete  the 
record,  and  the  defendant  in  error  then  moves  to 
dismiss  the  case  upon  the  ground  that  the  clerk 
of  a  State  oourt  issued  the  writ  of  error,  and  one  of 
the  Judges  of  that  court  signed  the  citation,  the  mo- 
tion comes  too  late. 

THIS  case  was  brought  up  by  writ  of  error, 
under  the  25th  section  of  the  Judiciary 
Act,  from  the  Supreme  Court  of  the  State  of 
Louisiana. 

The  decision  of  this  court  being  against  its 
jurisdiction,  it  seems  best  to  give  the  opinion 
of  the  8upreme  Court  of  Louisiana,  as  the 
facts  in  the  case  and  the  points  decided  by  that 
court  are  stated  with  great  clearness. 

"  Supreme  Court  of  the  State  of  Louisiana. 
"  The  court  met,  Monday.  April  26th,  1841. 
"  Present,  their  Honors  Henry  A.  Bullard, 
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A.  Morphy,  E.  Simon,  and  Rice  Garland. 
His  Honor  Judge  Martin  is  absent  on  account 
of  indisposition. 

"  I/Aubknt  MillaudOn  et  al.,  1  Appeal  from  the 
appellees,  I   Dlstrlot  Court  for 

o.  [   the  First  Judicial 

John  McDonogh,  appellant.   J  District. 

"  The  plaintiffs  (Millaudon  el  al.,  who  were 
plaintiffs  in  the  original  action)  allege  that  they, 
with  Henry  T.  Williams  and  Charles  F.  Zimpel, 
purchased  a  large  tract  of  land  of  A.  F.  Righ- 
tor,  being  a  portion  of  a  claim  or  grant  gener- 
ally known  as  the  Houmas,  in  the  parish  of 
Ascension.  They  took  possession  with  the  in- 
tention of  dividing  it  into  smaller  tracts  and 
selling  them  at  auction,  to  effect  a  partition; 
but  were  prevented  from  doing  so  by  the  acts 
and  conduct  of  the  defendant,  who  publicly 
declared  that  he  was  the  owner  of  a  large  por- 
tion of  the  land,  and  slandered  their  title. 
They  say  they  have  requested  him  to  desist 
his  slanders,  or  to  bring  suit  to  assert  his  title, 
which  he  declines.  They  pray  that  he  be  com- 
pelled to  set  forth  his  title,  if  he  has  any,  and 
694*]  if  he  fail  to  do  so,*that  they  be  quieted 
in  their  possession  against  his  claims  and  pre- 
tensions; that  he  be  enjoined  and  ordered  to 
desist  therefrom ;  and  further,  that  they  have 
judgment  for  fifty  thousand  dollars  damages 
for  the  tortious  acts  of  the  said  defendant. 

"The  defendant  pleads  a  general  denial; 
then  specially  that  the  plaintiffs  have  no  ti- 
tle; he  further  avers  he  is  the  true  and  lawful 
owner  of  the  land  by  good  and  sufficient  titles, 
and  concludes  by  a  demand  in  reconvention, 
in  which  he  prays  the  plaintiffs  may  be  cited 
to  answer;  that  they  be  compelled  to  produce 
and  exhibit  their  titles,  and  that  he  be  quieted 
and  maintained  in  his  possession  of  the  land. 

"The  plaintiffs,  for  answer  to  this  reconven- 
tion demand,  pleaded  the  general  issue,  and 
culled  on  A.  F.  Rightor,  as  their  warrantor,  to 
maintain  and  defend  their  title  against  that  of 
McDonogh.  Rightor  answers  the  call  in  war- 
ranty by  a  plea  of  the  general  issue;  second, 
that  the  plaintiffs  are  not  entitled  to  the  reme- 
dies against  him,  which  they  claim;  third,  that 
they  had  a  perfect  knowledge  of  the  character 
and  extent  of  the  defendant  s  claim  when  they 
purchased,  and,  therefore,  have  no  right  to  call 
on  him  as  warrantor.  He  further  says  the 
plaintiffs  have  a  good  and  sufficient  title;  that 
McDonogh  had  none  at  all;  and  if  he  has,  he 
is  bound  to  sue  the  plaintiffs  to  establish  it,  or 
abandon  his  claim.  He  prays  that  McDonogh 
be  compelled  to  exhibit  his  title;  that  it  be  re- 
jected; and  he  concurs  in  the  prayer  of  the 
plaintiffs  against  him  (McDonogh). 

"  It  is  further  prayed  that  the  cause  be  tried 
by  a  jury ;  but,  subsequently,  the  parties  agreed 
to  submit  the  question  of  titles  to  the  court, 
reserving  the  damages  to  atrial  before  the  jury. 

"  The  issues  in  this  case  are  somewhat  com- 
plicated; it  has  been  argued  at  great  length 
and  with  eminent  ability.  A  variety  of  ques- 
tions have  been  raised  by  bills  of  exceptions, 
which,  with  the  evidence,  have  swelled  the 
record  to  a  great  size;  and  both  plaintiffs  and 
defendant  evidently  desire  the  court  to  go  much 
further  into  an  investigation  of,  and  decision 
upon,  their  respective  titles,  than  is  necessary 
for  the  settlement  of  the  controversy  between 
them.    We  think  we  can  see  difficulties  enough 
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likely  to  arise  out  of  both  these  claims,  in 
which  persons  not  now  before  us  may  be  inter- 
ested. We  shall  not  anticipate  the  points  that 
may  hereafter  be  made,  and  will  now  only  de- 
cide what  is  indispensable  to  the  adjustment  of 
the  difficulty  between  the  parties  before  us. 

"The  first  question  is,  upon  which  parry  lies 
the  burden  of  proof  as  to  the  title  of  the  land! 
The  defendant  says  it  rests  upon  his  adversa- 
ries and  their  warrantor.  We  think  differ- 
ently. The  reasons  given  by  the  district  judge, 
in  bis  judgment,  have  not  been  refuted,  and 
are,  in  our  opinion,  unanswerable.  He  sayi 
the  demand  of  the  plaintiffs  in  their  original 
petition  does  not  constitute  a  petitory  action. 
It  is  destitute  of  the  first  requisite  of  that 
action,  not  being  brought  against  a  party  al- 
leged to  be  in  possession.  (Code  #of  [*695 
Pract,  art.  48.)  On  the  contrary,  the  plaint- 
iffs allege  they  were  in  possession,  and  are  dis- 
quieted and  prevented  from  making  a  legiti- 
mate use  and  profit  out  of  their  possession  and 
title  by  the  words  and  acts  of  the  defendant: 
for  which  cause  they  ask  for  damages,  and 
that  he  be  enjoined  from  setting  up  any  claim 
for  the  future,  unless  he  do  it  at  once,  either 
in  the  present  action  or  by  another  suit  It  it 
true,  the  defendant  says  he  is  in  possession 
also;  and  had  he  rested  his  case  upon  that 
allegation,  it  is  possible  the  question  would 
have  been  limited  to  that  inquiry,  according  to 
art.  49  of  the  Code  of  Practice.  But  the  de- 
fendant has  gone  further;  without  excepting 
tq  the  form  of  the  action,  be  comes  up  to  the 
mark,  sets  up  title  in  himself,  and  institutes  a 
reconventions!  demand,  asking  that  the  prop- 
erty be  adjudged  to  him.  This  recon  venuonal 
or  cross  action,  which  is  by  the  Code  of  Prac- 
tice consolidated  with  the  principal  or  original 
suit,  is  clearly  petitory,  and  imposes  on  McDon- 
ogh the  obligation  of  making  the  proof  requi- 
site to  sustain  his  demand.  So  fully  does  this 
seem  to  have  been  understood  by  the  parties 
originally,  that  all  the  subsequent  proceedings 
are  in  accordance  with  the  idea  of  the  original 
defendant  having  become  pro  hac  vice  the  plaint- 
iff. The  Plaintffis  cite  their  vendor,  Rightor, 
in  warranty  to  defend  their  title,  according  to 
the  Code,  of  Practice,  article  879,  et  teqvttvr. 
Every  provision  of  that  code  assumes  that  the 
warrantor  is  a  defendant  in  the  issue. 

"  There  are  various  decisions  of  this  court, 
and  we  hold  it  well  settled,  that  the  last  war- 
rantor is  the  real  defendant  in  a  suit  against  his 
vendees — not  only  against  the  party  who  dies 
him,  but  more  particularly  against  the  original 
actor.  That  person  in  the  present  suit,  so  far 
as  Rightor  is  concerned,  both  in  substance  and 
form,  is  McDonogh,  whose  pretensions  he  n 
called  upon  by  his  vendees  to  resist  The  ques- 
tion has  been  heretofore  decided  by  this  court, 
in  9  Martin.  556,  and  11  La.  Rep.,  188;  and 
we  see  no  reason  for  changing  the  precedents. 

"  McDonogh,  holding  the  affirmative  of  the 
issue,  offered  in  evidence  a  certified  copy  from 
the  register  or  record  of  complete  grants  in  the 
land  office  in  New  Orleans,  by  which  it  ap- 
peared that  on  the  8d  of  April,  1789,  the 
French  Governor  of  Louisiana  granted  to 
Pierre  .Joseph  Delille  Dupard.  pere,  a  tract  of 
land  having  thirty  arpents  front  on  the  Mb 
sissippi  River,  with  all  the  depth  which  might 
be  found  to  Lake  Maurepas,  of  the  land  when 
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formerly  stood  two  villages  of  the  Collapissa 
Indians,  situated  about  sixteen  leagues  above 
(he  city,  on  the  same  side;  to  take  from  the 

plantation  of  a  person  named Allemand. 

tnd  join  that  of  a  free  mulatto  named  Joseph 
Lacomb.  The  usual  stipulations  and  reserva- 
tions are  made  in  this  grant.  To  its  reception 
in  evidence  various  objections  were  made, 
which  were  overruled,  and  bills,  of  exceptions 
taken  by  High  tor,  and  the  grant  attached  after 
696*]  it  was  received  as  being  a  nullity  *on 
various  grounds.  It  is  not  necessary  in  the 
present  case  to  decide  any  of  these  questions. 

"The  counsel  for  Rightor,  on  whom  de- 
volved the  whole  defense  of  this  case  (the 
plaintiffs  not  appearing  at  all,  further  than  to 
join  issue  with  McDonogh),  insists  that,  sup- 
posing the  grant  to  Delllle  Dupard  to  be  gen- 
nine,  given  by  competent  authority,  and  all  the 
rights  of  the  grantee  vested  in  his  opponent  (all 
of  which  he  specially  denies,  however),  that 
then  this  action  cannot  be  maintained ;  because, 
he  says,  it  being  for  a  certain  front  and  depth, 
and  it  not  being  specified  that  the  lines  are  to 
open  or  close  in  any  manner,  it  must  be  located 
by  parallel  lines;  and  the  evidence  shows  con- 
clusively that,  if  so  located,  it  will  not  touch 
say  portion  of  the  land  claimed  by  the  plaint- 
iffs. But  the  counsel  for  McDonogh  insists 
the  lines  should  open  upwards  of  twenty  de- 
grees, and  endeavor  to  prove  that  it  has  been 
located,  and  should  so  continue,  as  to  let  the 
lower  line  touch  the  western  shore  of  Lake 
Haurepas,  and  the  upper  running  westerly 
strike  the  Amite  River  at  a  distance  of  about, 
nineteen  miles  from  the  Mississippi,  and  nearly 
that  distance  from  the  point  where  the  lower 
line  touches  the  lake.  Nothing  is  said  in  the 
grant  about  the  Amite  River,  nor  is  it  shown 
that  the  lines  should  open  in  this  manner,  so 
as  to  include  the  sites  of  the  two  Indian  vil- 
lages mentioned  in  it.  If  this  location  were  to 
be  sanctioned,  the  Dupard  claim  would  cover 
somewhere  about  one  hundred  thousand  ar- 
pents  of  land. 

•'  To  sustain  their  position,  the  counsel  for 
McDonogh  insist  strenuously  on  what  they  call 
a  plat  made  by  Don  Carlos  Trudeau,  in  1790, 
which  they  say  indicates  the  partition  of  the 
tract  among  the  heirs  and  legal  representatives 
of  Delille  Dupard,  as  on  it  It  is  said  the  lines 
open  in  the  rear  as  claimed.  This  document 
was  objected  to  as  evidence  by  the  counsel  of 
Rightor,  but  received  by  the  court,  with  the 
exception  of  a  written  memorandum  upon  it, 
and  a  bill  of  exception  taken,  which  we  con- 
sider it  unnecessary  to  decide  on,  as  we  think 
the  paper  does  not  prove  what  is  alleged,  nor 
is  it  entitled  to  any  weight  as  evidence.  It  is 
neither  a  survey,  or  plat,  or  a  copy  properly 
authenticated,  showing  how  the  partition  was 
made.  On  the  face,  it  is  apparent  a  partition 
had  been  made  previously,  and  there  is  evi- 
dence in  the  record  showing  it  must  have  been 
made  several  years  previous,  as  one  of  the 
heirs  sold  her  portion  to  Fonteneau,  in  1784. 
This  plan  is  evidently  nothing  more  than  a 
sketch  made  by  Trudeau  to  represent  the  front 
of  the  tract,  which  it  seems  had  increased  from 
thirty  arpents  front,  in  1769,  to  upwards  of 
forty  arpents,  in  1790.  There  is  not  about  it 
that  particularity  and  neatness  which  marks 
the  operations  of  the  former  Surveyor-General 
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of  the  province  of  Louisiana.  The  lines  drawn 
seem  to  be  experimental  or  provisional.  None 
of  those  running  out  from  the  river  have  any 
length  marked,  and  out  of  fifteen  lines  drawn 
or  dotted,  but  six  have  any  bearing  indicated, 
and  that  is  different  on  each  of  them.  The 
•statement  in  writing,  on  the  face  of  [*697 
the  sketch,  indicates  its  true  character.  It  is 
not  in  the  form  of  a  prods  verbal,  but  is  stated 
to  be  a  note  which  says  that  the  land  belonging 
to  the  succession  having  been  asserted  to  have 
thirty-five  arpents  front,  according  to  the  dec- 
larations of  the  parties  interested,  and  conform- 
ably to  the  writing  and  sales  passed  by  the 
heirs  in  favor  of  Henry  Fonteneau,  Gelar 
Pedro  Le  Bourgeois,  Alexandre  Lange,  mulat- 
to, and  Don  Francisco  Dupard,  the  son,  the 
only  one  who  had  not  sold  his  portion;  but 
from  the  verification  that  was  had  in  the  month 
of  March,  1787,  repeated  this  day,  the  10th  of 
August,  in  the  current  year,  the  same  vias 
found  to  contain  forty  arpents  and  twenty- 
three  toises  front,  on  the  Mississippi,  measured 
upon  the  lines  marked  (punteat)  A,  B,  C,  &<•., 
Ac.  This  is  dated  the  10th  of  August,  1790, 
and  signed  by  Carlos  Trudeau.  In  no  part  of 
this  note  or  statement  does  he  assume  any  of- 
ficial character.  If  this  plan  or  sketch  was  of 
any  validity  at  all,  it  would  perhaps  prove 
more  for  the  defendant  than  he  wishes,  as  it 
fixes  this  claim  in  the  Parish  of  St.  John  4  he 
Baptist,  instead  of  the  County  of  Arcadia.  In 
connection  with  this  plan,  we  find  another  in 
the  record,  which  is  authentic,  that  differs 
from  it  in  various  particulars.  It  appears  that 
Henri  Fonteneau,  m  1784,  purchased  of  Mad'e 
Macnamora,  one  of  the  heirs  of  Delille  Dupard, 
her  portion  of  the  land,  beingone  fifth.  In  the 
act  of  sale,  made  in  presence  of  the  commandnnt 
of  the  port  or  parish  of  St.  John  the  Baptist, 
the  land  is  described  as  a  tract  in  that  parish, 
having  seven  arpents  front  on  the  river,  by  the 
ordinary  depth  (profondeur  ordinaire).  Not  a 
word  is  said  about  the  lines  extending  to  the 
lake,  or  their  opening.  On  the  24th  of  Sep- 
tember, in  the  year  1790,  Trudeau  make*  a 
survey  of  this  land,  places  it  in  the  parish 
aforesaid,  gives  it  a  front  of  eight  arpents,  four 
toises,  and  three  feet  front,  and  states  the 
lower  side  line  to  run  north  eight  degrees  and 
fifty  minutes  east,  and  the  upper,  north  ten 
minutes  west,  according  to  the  needle,  with- 
out attending  to  the  variation.  Norte  otho 
gradot  cinquenta  minula*  etie  de  la  actual  agvja 
tin  attendet  a  la  variation.  This  varies  widely 
from  other  plans  and  surveys  submitted  to  us; 
it  in  fact  differs  from  any  other  plat  that  we 
see  in  the  record,  and  it  is  the  only  authentic 
one  of  the  lower  portion  of  the  Dupard  claim 
made  by  authority  of  the  Spanish  government. 
We  have  no  other  evidence  of  any  well  founded 
claim  to  an  opening  towards  the  rear,  until 
McDonogh  and  Brown  became  interested  in 
the  land.  They  purchased  upwards  of  eight- 
een arpents  front,  by  eitrhty  in  depth,  of  Pierre 
Le  Bourgeois,  the  Sd  of  March.  1806:  and  in 
the  act  of  sale  there  is  nothing  said  of  the  lines 
extending  beyond  that  depth,  or  opening  in 
any  manner;  but  it  is  mentioned  that  two  pints 
of  survey  exist,  and  were  delivered  by  the 
vendor  to  the  purchasers,  paraphed  by  the 
notary,  neither  of  which  are  produced. 
"  When  the  inventory  of  Delille  Dupard's 
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estate  was  made  in  1775,  the  land  is  represented 
as  extending  to  Lake  Maurepas,  but  not  a 
698*]  *word  said  of  there  being  an  opening 
towards  the  rear.  Sometime  after  McDonogh 
and  Brown  purchased  of  Le  Bourgeois,  they 
presented  the  claim  for  confirmation  to  the 
commissioners  of  the  United  States,  in  the 
eastern  district  of  Louisiana,  and  represented  it 
as  having  a  front  of  eighteen  arpents,  three 
toises,  and  three  feet  front,  by  eighty  arpents 
deep,  and  having  an  opening  of  twenty  de- 
grees -and  seventy-one  minutes  towards  the 
rear;  and  with  the  exception  of  a  small  por- 
tion, it  was  confirmed  to  that  extent.  (2  Am. 
Slate  Papers,  Public  Lands,  833.)  This  claim 
was  based  upon  a  grant  of  land  of  the  Spanish 
government  to  Le  Bourgeois,  nothing  being 
said  about  a  grant  to  Dupard. 

"Another  portion  of  tjiis  claim  was  derived 
from  Dupard,  through  L.  H.  Guerlain,  agent  of 
the  Eastern  Shore  of  Maryland  Louisiana  Com- 
pany. We  have  carefully  examined  this  branch 
of  the  title,  and  find  nothing  to  prove  the  claim 
had  any  opening,  until  sometime  after  it  was 
recognized  by  the  United  States.  In  2  Ameri- 
can State  Papers,  relating  to  public  lands,  p. 
207,  this  claim  was  presented  for  confirmation, 
and  described  as  'situate  on  the  east  side  of  the 
Mississippi  River,  in  the  County  of  Acadia, 
containing  ten  arpents  and  seven  toises  in  front, 
and  a  depth  extending  to  Lake  Maurepas, 
bounded  on  one  side  by  McDonogh  and  Brown, 
and  on  the  other  by  land  of  Antoine  Tregle. ' 
Not  a  word  is  said  about  an  opening.  The 
claim  is  confirmed  for  a  depth  of  forty  arpents. 
and  rejected  for  the  remainder.  On  pages  800 
and  848  of  the  same  volume,  it  will  be  seen  these 
claims  were  again  under  the  consideration  of 
the  commissioners,  und  rejected.  An  ex- 
amination of  the  title  of  the  remaining  portion 
of  this  claim,  which  comes  through  Tregle, 
establishes  the  fact  that  the  idea  of  the  Dupard 
grant  opening  towards  the  rear  was  of  modern 
origin.  It  is  certain  that  McDonogh  did  not 
consider  it  as  extending  to  the  Amite  River 
previous  to  1806,  as  he  was  himself  established 
on  that  stream  some  years  previous,  under  a 
different  title,  or  as  a  trespasser. 

"We  have  been  thus  particular  in  the  ex- 
amination of  all  these  circumstances,  to  show 
that  the  effects  of  the  subsequent  action  ou  the 
claim  are  not  such  as  contended  for  by  the  de- 
fendant. 

"In  8  American  State  Papers,  relating  to  the 
public  lands,  p.  284,  and  from  the  record,  we 
ascertain  tht-t  McDonogh  &  Co.  again  applied 
to  the  register  of  the  land  office  ana  receiver  of 
public  moneys  in  New  Orleans,  to  report  on 
this  claim,  under  the  provisions  of  the  Act  of 
Congress,  passed  the  27th  January,  1813,  enti- 
tled 'An  Act  giving  further  time  for  registering 
claims  to  land  in  the  eastern  and  western  dis- 
trict of  the  territory  of  Orleans,  now  State  of 
Louisiana.'  It  is  described  as  'a  tract  of  land 
situated  in  the  County  of  Acadia,  on  the  east 
shore  of  the  Mississippi,  sixteen  leagues  above 
New  Orleans,  containing  thirty-two  arpents 
front,  with  a  depth  extending  as  far  as  Lake 
Maurepas.  This  tract  has  formerly  been 
claimed  before  the  board  of  commissioners,  and 
699*1  the  depth  extending  "beyond  forty  acres 
rejected  by  them  for  want  of  evidence  of  title"; 
but  the  claimants  have  since  produced  a  com- 
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plete  French  title  for  the  whole  quantity  claimed, 
in  favor  of  Delille  Dupard,  under  whom  they 
claim,  dated  the  8d  of  April,  1769.'  His  claim 
is  placed  by  the  register  and  receiver  in  the  firm 
class;  which,  they  say,  comprehend*  such 
claims  as  stand  confirmed  by  law.  It  will  be 
observed  that  the  grant  to  Delille  Dupard  is 
now  spoken  of  for  the  first  time;  his  claim, 
whenever  mentioned  previously,  was  described 
as  one  derived  from  the  Collapissa  Indians,  yet 
no  mention  is  made  in  this  report  of  its  having 
any  opening  in  the  rear.  That  difficulty  it  met 
by  the  defendant  by  the  production  of  a  paper 
which  he  says  is  a  survey  and  plat  of  his  claim 
made  by  F.  V.  Potier,  a  United  States  surveyor, 
which  it  is  certified  was  offered  as  part  of  the 
evidence  in-  support  of  the  claim,  when  last 
presented  for  the  action  of  the  United  States 
commissioners;  and  it  is  alleged  that  as  the 
claim  was  confirmed,  it  must  necessarily  be  so 
to  the  extent  mentioned  in  the  plat,  it  being  a 
portion  of  the  evidence.  Admitting  for  a  mo- 
ment that  this  plat  is  valid,  we  are  not  prepared 
to  say  that  the  proposition  is  true  to  the  extent 
stated.  One  piece  of  evidence  does  not  fli  the 
extent  and  character  of  a  decision,  but  we  most 
look  to  all  that  is  offered,  and  the  amount  de 
manded.  There  is  nothing  in  what  is  said  by 
the  register  and  receiver  which  authorizes  a  be- 
lief that  any  opening  was  claimed,  or  any  was 
intended  to  be  confirmed.  McDonogh  &  Co. 
simply  say  they  claim  a  'front  of  thirty-two 
arpents,  with  a  depth  extending  as  far  as  Lake 
Maurepas,'  under  a  complete  title  to  Dupard, 
and  the  commissioners  say  it  is  a  claim  that 
stands  confirmed  by  law. 

"The  omission  to  mention  anything  about 
the  plat  goes  to  show  it  was  not  regarded,  or 
had  but  little  weight,  and  we  can  scarcely  sup- 
pose that  so  important  an  opening  as  is  claimed 
would  have  been  passed  over  in  silence  if  it  bad 
been  seriously  pressed. 

"We  are  of  opinion  that  the  plat,  even  if  ad- 
missible as  evidence,  is  not  entitled  to  any 
weight  as  establishing  the  extent  of  the  claim. 
Although  Potier  says  he  is  a  sworn  surveyor, 
commissioned  by  the  Surveyor-General  of  the 
United  States,  we  know  of  no  right  that  gives 
him  to  run  out  claims  under  the  direction  of 
individuals  merely,  and  fix  the  boundaries  of 
those  not  recognized  by  the  government.  It  a 
not  pretended  he  acted  under  any  authority 
from  his  superior  in  making  what  is  called  a 
survey :  it  never  was  presented  to  the  Surveyor- 
General  for  his  approval,  nor  does  it  seem  to 
have  had  the  legal  sanction  of  any  one  author- 
ized to  act  in  the  premises.  Potier  does  not 
pretend  it  is  a  regular  survey;  he  calls  it  'plan 
extrait  de*  minute*  de  no*  operation*  d'arpentagt 
faite  dans  le*  annee*  1806,  1808,  et  1811  let- 
mullet  Ugnet  en  diver*  tern*  ont  ite  partxnmu* 
jutqu'd  la  riviere  Amite  et  demarquiconforrtntat 
aux  Ugne*  du  plan.'  He  then  goes  on  to  my* 
Delille  Dupard  had  described  his  title  from  the 
Collapissa  Indians,  and  sold  it  to  various  per- 
sons. *He  does  not  seem  even  to  have  [*700 
heard  of  a  grant  from  the  French  government 
in  1769,  or  attempted  a  location  in  conformity 
to  it. 

"  The  defendant  further  states  that  his  claim 
has  been  located  by  the  United  States  since  iu 
confirmation,  and  surveyed  in  the  manner 
claimed  by  him.    To  establish  this,  he  offered 
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ia  evidence  copies  of  three  township  plats,  to 
wit:  township  No.  10  south,  ranges  five  and 
ox  east,  and  township  No.  11  south,  range  5 
east  To  the  introduction  of  these  plats  as  evi- 
dence Right  or  objected,  because  the  papers  are 
not,  nor  do  they  purport  to  be,  copies  of  the 
original  plats  of  those  townships,  and  for  other 
causes  mentioned  in  bis  bill  of  exceptions.  The 
district  judge  admitted  them  in  evidence,  in 
which  we  think  he  erred.  The  papers  are 
copies  of  copies,  and  it  is  a  well  settled  rule  of 
evidence  that  they  are  not  admissible  as  testi- 
mony when  better  evidence  can  be  procured.  It 
U  further  apparent  from  the  certificate  of  the 
register  of  the  land  office,  that  they  are  not 
correct  copies.  The  claim  of  McDonogh  is 
represented  on  these  copies  in  a  manner  differ- 
in?  from  that  in  which  it  appears  on  the  plats 
is  the  register's  office.  The  register  states  on 
one  of  the  plats  thai!  on  the  original  'section  No. 
1  i*  not  colored.'  but  that  he  had  'represented 
it  as  it  now  appears,  at  the  request  of  John 
McDonogh,  Esq.'  The  coloring  of  these  maps 
was,  perhaps,  not  intended  to  deceive  or  impose 
on  any  person,  but  when  it  is  recollected  that 
surveyors  represent  private  claims  properly  lo- 
caied  on  their  plats  in  a  coloring  different  from 
public  lands  or  doubtful  rights,  such  a  repre- 
sentation is  calculated  to  make  an  erroneous 
impression.  But  the  objection  most  fatal  to 
the  reception  of  these  plats  as  evidence,  is  that 
they  are  certified  by  a  person  not  the  keeper  of 
the  original.  The  Surveyor-General  of  the 
United  States  for  this  State  is  the  officer  who 
n»«  charge  of  the  public  surveys,  and  he  is  the 
proper  person  to  certify  the  township  maps. 
&  Land  Laws,  294.  sec.  6.)  The  copies  of  pub- 
Be  surreys  deposited  in  the  office  of  the  register 
of  the  land  office  are  placed    there  for    his 

Sovernment  and  to  enable  him  to  perform  the 
uties  imposed  by  law,  but  he  has  not  legal 
authority  to  certify  copies  so  as  to  make  them 
leal  evidence.  The  law  intrusts  that  power 
to  another  person. 

"Although  we  are  of  opinion  these  phta  were 
improperly  received  in  evidence,  we  have  ex- 
amined them  with  a  view  to  see  if  the  pretend- 
ed survey  would  justify  the  claim  of  the  de- 
fendant. We  do  not  find  in  the  record  the 
slightest  evidence  of  authority  from  any  officer 
of  the  United  States  to  locate  this  claim  in  any 
manner.  The  acts  of  Congress  of  the  12th  of 
April,  1814,  and  the  8d  of  March,  1831,  direct 
the  mode  of  locating  private  claims.  (1  Land 
Laws,  652,  sees.  8,  4 ;  2  Land  Laws,  294,  sec.  6. ) 
There  are  also  other  acts  of  Congress  in  rela- 
701*]  Hon  to  the  location  *of  particular  classes 
of  claims,  but  the  defendant  does  not  come 
within  the  provisions  of  any  of  them. 

"  It  has  been  decided  that  the  court  and  jury 
will  look  beyond  the  confirmation  of  a  claim 
by  the  land  commissioners  or  Congress,  ema- 
nating from  the  former  governments  of  Louisi- 
ana, m  order  to  ascertain  the  extent  and  bound- 
aries of  the  land  claimed.  (11  La.  Rep., 
587.)  We  have  acted  on  that  principle  in  this 
case,  and  see  no  reason  to  depart  from  our  pre- 
vious decision,  that  when  the  expressions  in  a 
title  only  convey  a  certain  front  and  depth,  the 

Ctee  or  purchaser  cannot  claim  by  diverging 
to  the  rear,  and  thereby  obtain  more  than 
tbe  superficies  contained  in  a  parallelogram, 
unless  there  be  something  in  the  grant  to  au- 
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thorize  tbe  opening,  or,  from  the  peculiar  posi- 
tion of  the  claim,  it  shall  be  necessary  to  give 
the  superficial  quantity.  That  does  not  appear 
necessary  in  the  case  before  us. 

"We  repeat,  that  it  is  not  our  purpose  to  de 
cide  in  any  manner  upon  the  validity  of  the 
Humas  grant,  under  which  the  plaintiffs  claim, 
nor  do  we  decide  anything  more  in  relation  to 
that  alleged  to  be  in  favor  of  Delille  Dupard, 
under  which  the  defendant  claims,  than  to  say, 
whether  it  is  for  thirty  or  forty  arpents  front, 
and  is  eighty  arpents  or  more  in  depth,  it  must 
be  located  by  parallel  lines,  unless  the  confir- 
mation to  MqjDonogh  and  Brown  for  eighteen 
arpents,  three  toises,  and  three  feet  front,  by 
eighty  in  depth,  should  for  that  quantity  au- 
thorize the  opening  mentioned  in  the  report  on 
the  claim,  but  it  cannot  extend  beyond  it. 

"  It  is  clear  from  the  evidence  before  us, 
that  the  claim  of  the  defendant,  if  located  in 
the  manner  specified,  cannot  in  any  way  inter- 
fere with  the  land  claimed  by  the  plaintiffs  as 
shown  by  the  plats  laid  before  us. 

"The  judgment  of  tbe  District  Court  is  there- 
fore affirmed,  with  costs." 

To  review  this  opinion,  under  the  26th  sec- 
tion of  the  Judiciary  Act,  a  writ  of  error  was 
sued  out.  by  which  the  case  was  brought  up  to 
this  court. 

Meters.  Jonet  and  Meredith  tor  the  plaintiff  in 
error. 

Meter*.  Coxe  and  William  Cost  Johnson  for 
the  defendants  in  error. 

A  motion  had  been  previously  made  and 
argued  on  the  part  of  the  defendant  in  error  to 
dismiss  the  case  upon  three  grounds. 

1.  That  the  writ  of  error  had  been  irregularly 
issued. 

2.  That  no  jurisdiction  was  shown  by  the 
record  to  exist  under  the  25th  section  of  the 
Judiciary  Act. 

8.  That  the  judgment  of  the  court  below  was 
not  final. 

The  writ  of  error  was  issued  by  A.  Cuvillier, 
clerk  of  Supreme  Court  of  Louisiana,  Eastern 
District. 

Mr.  Cacee,  in  support  of  the  motion  to  dis- 
miss, referred  to  2  Dallas,  *401,  and  1*702 
said  that  in  consequence  of  this  decision,  an 
act  of  Congress  was  passed  in  May,  1792  (1  . 
Story.  260).  In  8  Wheat.,  812,  824,  it  was  held 
that  the  9th  section  of  the  Act  of  1792  applied 
to  bringing  up  cases  from  the  circuit  courts  of 
the  United  States,  and  also  from  the  highest 
tribunal  of  a  State,  when  this  court  can  take 
jurisdiction  under  the  25th  section.  (4  Dallas, 
22;  9  Peters,  602;  McCollum  v.  Eager,  2  How- 
ard; 7  Wheat,,  164;  12  Wheat.,  117;  2  Peters, 
880;  8  Peters,  892;  10  Peters,  808;  9  Peters, 
224;  7  Peters,  41;  11  Peters,  167.) 

Mr.  Meredith,  in  reply,  said  that  there  was  a 
difference,  which  must  be  borne  in  mind,  be- 
tween the  English  system  and  ours.  In  En- 
gland the  writ  was  an  original  writ,  issuing 
out  of  the  Court  of  Chancery,  which  had  a 
double  nature.  It  was  a  certiorari  to  remove 
the  record,  and  a  commission  to  the  Superior 
Court  to  affirm  or  reverse  the  judgment.  (2 
Saund.  Rep.,  100,101.) 

Under  our  judiciary  system,  it  is  nothing 
more  than  a  certiorari  to  remove  the  record. 
It  imparts  no  authority  to  this  court.    It  gives 
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no  jurisdiction.  The  President  of  the  United 
States,  in  whose  name  the  writ  issues  here,  has 
no  power  to  confer  jurisdiction  upon  this  court, 
as  the  king  has  in  England,  in  whose  name  the 
writ  issues  there.  Here  it  is  given  solely  by  the 
Constitution  and  laws.  It  is  a  mere  instrument 
in  aid  of  the  revising  and  appellate  power,  but 
is  not  indispensable.  Its  sole  purpose  is  to 
bring  the  record  into  court;  and  if  the  record 
is  in  court,  or  a  copy  properly  certified  and 
brought  there  by  the  party  aggrieved  by  the 
judgment,  with  due  notice  to  the  other  party, 
there  can  be  no  difficulty  in  proceeding  to  ex- 
ercise the  appellate  power.  In  order  to  show 
that  if  a  copy  of  the  record  be  in  possession  of 
the  court  the  mode  of  its  removal  will  not  be 
inquired  into,  it  may  be  mentioned  that  a  large 
portion  of  the  cases  brought  here  under  the 
25th  section  are  brought  without  writs  of  error, 
viz.,  chancery  cases  and  admiralty  decrees, 
which  are  brought  6imply  by  a  prayer  of  ap- 
peal with  citation;  and  yet  the  25th  section  re- 
quires a  writ  of  error  in  all  cases,  decrees  as 
well  as  judgments.  In  Martin  v.  Hunter,  the 
State  court  refused  to  make  return  to  the  writ, 
and  the  plaintiff  in  error  procured  an  exempli- 
fication of  the  record  and  brought  it  himself  into 
this  court.    (1  Wheat. ,  349 ;  8  Wheat. .  264. ) 

If  a  writ  of  error  is  a  mere  mode  of  removing 
the  record,  and  if  the  mode  of  removal  is  form 
and  not  substance;  if  it  gives  no  jurisdiction 
to  the  court,  but  is  a  mere  instrument  to  facil- 
itate the  -exercise  of  the  appellate  power,  then 
wc  contend  that  any  defect  in  the  writ  itself, 
or  any  irregularity  in  issuing  it,  is  immaterial. 

1.  It  may  be  waived.  The  general  rule  is, 
that  irregularities  and  defects  in  the  process  or 
pleadings  may  be  waived. 

A  writ  issued  with  an  illegal  teste,  maybe 
waived.  (2  Pick.,  592,  and  the  cases  referred 
to  in  p.  595.) 

703*]  *21  Pick.,  535.  The  action  was 
against  a  deputy-sheriff.  The  writ  was  served 
by  a  coroner;  service  bad,  but  cured  by  ap- 
pearance. 

1  Mete,  508.  A  motion  to  dismiss  the  ac- 
tion, or  quash  the  writ,  if  not  founded  on  mat- 
ter of  exceptions,  which  show  want  of  jurisdic- 
tion of  the  court,  comes  too  late  after  pleading 
to  the  action. 

In  this  case  the  facts  show  a  waiver.  The 
record  was  filed  24th  October,  1842.  There 
was  an  appearance.  This  is  the  third  term  the 
case  has  been  here.  There  was  a  motion  for 
certiorari  at  last  term.  All  which  make  a 
strong  case  of  implied  waiver. 

2.  If  not  waived,  the  defect  is  cured  by  the 
32d  section  of  the  Act  of  1789,     (1  Paine,  480.) 

But  we  contend  that  the  writ  was  regularly 
issued.  The  record  shows  a  petition  signed  by 
the  counsel  of  the  plaintiff  in  error,  and  ad- 
dressed to  the  Supreme  Court  of  Louisiana, 
assigning  reasons  why  a  writ  of  error  would 
lie,  and  praying  that  it  may  be  allowed.  Upon 
which,  that  court  issued  the  following  order: 

"Let  the  writ  of  error  be  allowed  according 
to  law.   The  petitioner  to  give  bond  and  secu- 
rity in  the  sum  of  five  hundred  dollars. 
(Signed)  "F.  X.  Martin." 

From  these  proceedings  it  is  manifest  that 
the  State  judge  thought  he  had  authority  to 
issue  the  writ.    (See  dictum  of  Johnson,  </.,  1 
Wheat.,  879.) 
792 


There  is  nothing  prohibitory  in  the  section. 
It  says  "upon  a  writ  of  error."  but  does  not 
say_  when  or  how  it  is  to  be  issued.  The  pro- 
vision respecting  a  citation  shows  that  it  was 
the  design  of  the  law  to  promote  the  conven- 
ience of  suitors.  To  allow  the  suitor  to  apply 
to  a  State  judge  for  a  citation,  and  yet  compel 
him  to  go  to  the  Circuit  Court  for  the  writ, 
would  conduce  nothing  to  bis  convenience. 

It  may  be  said  that  our  construction  would 
lead  to  the  anomaly  of  a  court  issuing  a  man- 
datory writ  to  itself.  But,  in  fad,  this  is  no 
anorna^"  in  our  legislation.  By  the  Act  of  1792, 
sec.  11  (1  Story,  260),  the  writ  of  error  w  di- 
rected to  be  issued  out  of  the  Circuit  Court, 
under  its  seal,  returnable  to  this  court 

2d.  The  judgment  is  said  not  to  be  final. 
[Mr.  Meredith'*  argument  upon  this  point  is 
omitted.] 

8.  As  to  the  jurisdiction  of  this  court.  A 
classification  of  the  cases  in  which  jurisdiction 
is  conferred,  is  made  in  10  Peters,  888:  16 
Peters,  285. 

What  appears,  then, from  the  record,  and  the 
decision  of  the  court? 

It  is  apparent  that  McDonogh  relied  upon 
the  confirmation  of  his  title,  by  the  report  of 
the  register  and  receiver,  and  the  act  of  Con- 
gress. 

The  district  judge  decided  that  his  claim  was 
not  embraced  by  the  act;  that  there  had  been 
no  confirmation. 

If  the  writ  of  error  had  been  taken  to  this 
judgment,  there  could  have  been  no  doubt  of 
the  jurisdiction. 

*A  construction  of  the  act  was  directly  [*704 
drawn  in  question ;  and  the  decision  was  against 
the  right  and  title  specially  set  up  and  churned 
by  McDonogh  under  the  act. 
"The  writ  of  error,  however,  is  to  the  judg- 
ment of  the  Supreme  Court 

It  is  apparent  that  in  that  court,  also,  McDon- 
ogh relied  upon  the  confirmation  of  his  title 
by  the  act  of  Congress. 

What  title? 

A  title  to  the  whole  extent  of  bis  claim,  as 
established  by  the  evidence  of  a  survey  before 
the  register  and  receiver,  and  by  them  so  con- 
firmed. 

Whatever  they  reported  was  confirmed  by 
the  act.  And  in  the  absence  of  all  evidence  of 
a  prior  title  out  of  the  United  States,  the  report 
and  confirmation  were  conclusive.  (StreAer  v. 
Luc  it,  12  Peters,  410;  (hignonv.  Attor.SHov., 
319;  Boatner  v.  Walker,  11  La.  Rep.,  582.) 
But  the  Supreme  Court  decided,  that  assuming 
the  confirmation  of  the  act  of  Congress,  it  was 
a  confirmation  of  the  bare  title,  without  anr 
ascertainment  of  location.  And  that  although 
no  title  was  shown  by  Rightor,  they  bad  a 
right  to  look  beyond  the  confirmation',  and  as- 
certain the  extent  and  boundaries  of  the  claim. 

Now  here  again,  the  construction  of  the  art 
of  Congress  was  drawn  in  question:  for  Mc- 
Donogh relied  on  it  as  a  confirmation  of  lii» 
title  for  the  whole  quantity  of  land,  claimt'd 
before  the  register  and  receiver. 

But  the  court  gave  a  different  construction  of 
the  act;  and  therefore  decide  against  the  riehl 
and  title  specially  set  up  under  it  by  Mc- 
Donogh. 

It  is  a  case,  then,  clearly  within  the  8W> 
section. 

Haw  AMD  8. 


Digitized  by 


GoogI 


1846 


McDONOGH  V.  MlXXACDON  BT  AL. 


704 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  question  in  the  Supreme  Court  of  Loui- 
siana was  one  of  boundary.  The  court  passed 
on  the  grant  to  Dupard  only,  and  not  on  the 
opposing  claim;  if  the  lines  of  the  former  did 
not  open  in  their  production  from  the  Missis- 
sippi, towards  Lake  Maurepas,  then  the  land 
claimed  under  Millaudon's  title  was  not  em- 
braced by  Dupard's  grant,  and  no  necessity 
existed  for  the  examination  of  Millaudon's. 
Dupard's  was  made  in  1769, ' '  for  thirty  arpents 
of  front  to  the  river  Mississippi,  upon  the  whole 
depth  that  shall  be  found,  unto  Lake  Maurepas, 
of  the  land  where  heretofore  were  two  villages 
of  the  Collapissa  savages;  to  take  from  the 
plantation  of  one  Allemand.  unto  its  junction 
with  that  of  a  person  named  Joseph  Lacombe." 
The  front  being  ascertained,  the  court  below 
held  that  the  extention  back  must  be  on  paral- 
lel lines.  As  this  construction  excluded  the 
land  claimed  by  Millaudon,  it  ended  the  con- 
troversy in  his  favor. 

Did  this  final  judgment  draw  in  question  the 
construction  of  a  treaty  or  statute  of  the  United 
States;  or  of  an  authority  exercised  under  the 
705*]*same:  and  was  the  decision  against  the 
validity  of  either ;  or  against  the  title,  or  right  set 
op  or  claimed  under  either?  If  these  questions 
are  answered  in  the  negative,  it  follows  we 
have  no  jurisdiction  to  re-examine,  or  reverse 
the  judgment  under  the  26th  section  of  the  Ju- 
diciary Act;  as  no  other  error  is  within  the 
cognizance  of  this  court. 

1.  The  treaty  with  France,  of  1808,  gave  no 
further  sanction  to  the  boundary  of  McDonogh's 
title  than  it  had  by  the  grant ;  in  respect  to  its 
validity,  the  decision  of  the  State  court  sup- 
ported the  claim  to  the  same  extent  that  the 
treaty  protected  it,  and  therefore  the  decision 
was  not  opposed  to  the  treaty.  A  question 
partly  involving  this  consideration  was  ad- 
judged in  The  City  of  New  OrUanty.  DeArmas 
(9  Peters,  226),  to  which  we  refer. 

2.  Was  the  decision  of  the  Supreme  Court 
of  Louisiana  opposed  to  any  act  of  Congress? 
Dupard's  grant  was  completed  as  early  as  1769, 
and  presented  to  the  register  and  receiver  as  a 
complete  title:  was  thus  reported  on  by  them 
to  the  general  land  office,  and  by  that  depart- 
ment the  report  was  laid  before  Congress;  it  is 
as  follows: 

"  No.  406. 

"  John  McDonogh  &  Company  claim  a  tract 
of  land  situated  in  the  County  of  Acadia,  on 
the  east  shore  of  the  river  Mississippi,  sixteen 
leagues  above  New  Orleans,  containing  thirty- 
two  arpents  front,  with  a  depth  extending  as 
tar  as  Lake  Maurepas. 

"This  tract  of  land  has  formerly  been 
claimed  before  the  board  of  commissioners, 
and,  the  depth  extending  beyond  forty  acres, 
rejected  by  them,  for  want  of  evidence  of  title ; 
bat  the  claimant  has  since  produced  a  complete 
French  title  to  the  whole  quantity  claimed,  in 
favor  of  Pierre  Delille  Dupard  (under  whom 
be  claims),  dated  3d  day  of  April,  1769." 

On  the  report  at  large,  embracing  many 
claims,  Congress  proceeded:  and  by  the  Act  of 
May  11th.  1820.  declared  "  that  the  claims  to 
lands  within  the  eastern  district  of  Louisiana, 
deacrihed  by  the  register  and  receiver  of  said 
district  in  their  report  to  the  commissioner  of 
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the  general  land  office,  bearing  date  the  20th 
day  of  November,  1816,  and  recommended  in 
said  report  for  confirmation,  be,  and  the  same 
are  hereby  confirmed,  against  any  claim  on 
part  of  the  United  States/' 

McDonogh's  claim,  No.  406,  is  of  class  fir.it, 
species  first,  in  the  report,  including  twenty-one 
grants,  of  which  the  register  and  receiver  say: 
"All  the  preceding  claims,  being  founded  on 
complete  titles,  are  in  our  opinion  confirmed 
by  law."  (3  Am.  State  Papers,  256.)  This  is 
explained  in  page  267,  where  it  is  again  said: 
"  Those  claims  which  are  found  under  species 
first  of  the  first  class,  being  founded  on  com- 
plete grants  of  former  governments,  we  think 
are  good  in  themselves  on  general  principles, 
and,  therefore,  require  no  *confirma-  [*706 
tion  by  the  government  of  the  United  States  to 
give  them  validity." 

Many  incomplete  titles  were  recommended 
for  confirmation,  and  confirmed  by  Congress, 
but  in  these  cases  the  former  governments  had 
not  parted  with  the  ultimate  interest  in  the 
land,  and  the  fee  was  transferred  to  the  United 
States  by  the  treaty,  with  the  equity  attached 
in  the  claimant,  which  equity  was  clothed  with 
the  fee  by  the  confirming  act.  The  perfect 
title  of  McDonogh  being  clothed  with  lue 
highest  sanction,  and  in  full  property,  on  t  he 
change  of  governments  an  assumption  to  con- 
firm it  would  have  been  pregnant  with  suspi- 
cion that  it  required  confirmation  by  this 
government,  in  addition  to  the  general  law  of 
nations  and  the  Treaty  of  1808,  which  secured 
in  full  property  such  titles.  That  the  grunt 
stands  recognized  as  complete  and  valid  against 
the  United  States,  and  anyone  claiming  under 
them,  by  the  proceedings  had  before  the  regis- 
ter and  receiver  and  by  Congress,  we  have  no 
doubt;  further  than  this,  the  government  lias 
not  acted  on  it.  In  such  sense  similar  titles 
have  been  treated,  as  will  be  seen  by  the  two 
acts  of  May  8th.  1822 — the  first  confirming  lots 
in  the  town  of  Mobile  and  claims  in  West  Flor- 
ida; the  second  sanctioning  the  reports  of  ilie 
registers  and  receivers  of  the  land  offices  at  8t. 
Helena  Court  House  and  at  Jackson  Court 
House,  in  the  districts  east  and  west  of  Pearl 
River;  in  regard  to  which  reports  Congress 
says:  That  all  complete  titles  (reported  on  as 
such)  be,  and  the  same  are  recognized  as  valid 
and  complete  against  the  United  States,  or  any 
right  derived  under  them. 

But  in  McDonogh's  case,  as  in  other  similar 
ones  referred  to  above,  the  recognition  .ex- 
tended only  to  the  boundaries  the  grants  them- 
selves furnished,  according  to  their  landmarks, 
and  true  construction  under  the  local  laws  in 
virtue  of  which  they  were  obtained. 

8.  To  overcome  this  objection,  it  is  insisted 
on  the  part  of  the  plaintiff  in  error,  that  Mc- 
Donogh &  Company  filed  plans  of  survey  and 
descriptions  of  the  land  with  the  register  and 
receiver,  and  especially  that  of  F.  V.  Potior, 
as  part  of  their  title,  giving  the  boundaries  as 
they  were  claimed  before  the  Supreme  Court 
of  Louisiana;  that  these  were  confirmed  by 
Congress;  that  the  confirmation  to  the  extent 
it  was  made,  is  binding  on  the  United  States, 
as  the  opposing  claim  of  Millaudon  was  not 
drawn  in  controversy  below,  and  the  lands 
claimed  treated  as  unappropriated,  by  indi- 
viduals. 
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If  the  fact  assumed  was  true,  that  the  plans 
and  descriptions  had  been  confirmed,  and 
boundary  given  to  the  title  according  to  them 
by  the  United  States,  then  the  decision  would 
be  opposed  to  the  confirmation,  and  jurisdic- 
tion exist  in  this  court. 

There  can  be  no  doubt  such  plans  and  de- 
scriptions were  filed  and  recorded  in  due  time, 
but.  no  evidence  is  found  in  the  record  that  the 
register  and  receiver  acted  on  them,  or  that 
they  were  presented  to  Congress  even  as  docu- 
ments accompanying  the  reports  if  they  were, 
it  is  manifest  that  they  were  disregarded,  for 
707*]  two  reasons  ;*first.  because  Congress  did 
not  assume  the  power  to  deal  directly  with  this 
title  at  all;  and,  second,  because  the  report  had 
reference  singly  to  the  face  of  the  grant,  re- 
gardless of  private  surveys  made  subsequent  to 
its  date,  at  the  instance  of  the  successive 
owners. 

The  State  court  held  McDouogh's  title  to  be 
valid  to  every  extent  that  it  has  been  recognized 
by  the  United  States,  and  only  applied  the  local 
laws  of  Louisiana  in  its  construction,  so  far  as 
they  had  a  controlling  influence  on  the  manner 
in  which  the  side  lines  should  be  extended  from 
the  Mississippi  River  towards  Lake  Maurepas; 
and  as,  in  so  doing,  neither  the  Treaty  of  1808, 
nor  any  act  of  Congress,  or  authority  exercised 
under  the  United  States,  was  drawn  in  ques- 
tion, this  court  has  no  jurisdiction  to  revise 
the  decision  of  that  court;  for  which  reason, 
the  cause  must  be  dismissed. 

The  clerk  of  the  Supreme  Court  of  Louisiana 
Issued  the  writ  of  error,  and  one  of  the  judges 
of  that  court  signed  the  citation;  and,  on  the 
ground  that  such  writ  could  not  remove  the 
record,  it  was  moved  on  a  former  day  of  the 
term  to  dismiss  the  cause.  It  has  been  here  for 
two  terms;  a  writ  of  certiorari  has  been  sent 
down,  at  the  instance  of  the  defendant  in  error, 
in  whose  behalf  the  motion  is  made,  to  com- 
plete the  record ;  he  now  moves  to  dismiss  for 
the  first  time,  and  we  think  he  comes  too  late. 
If  errors  had  been  assigned  by  the  plaintiff  here, 
and  joined  by  the  defendant,  no  motion  to  dis- 
miss for  such  a  cause  could  be  heard;  and  as 
no  formal  errors  are  usually  assigned  in  this 
court,  and  none  were  assigned  in  this  cause, 
we  think  the  delay  to  make  the  motion  is  equal 
to  a  joinder  in  error,  even  if  the  clerk  of  the 
Supreme  Court  of  Louisiana  had  no  authority 
to  issue  the  writ,  on  which  we  at  present  ex- 
press no  opinion. 

Cited— 7  How.,  684 : 9  How.,  «0 ;  13  How..  1B8 ;  15 
How.,  as ;  20  How.,  210,  523 ;  4  Wall.,  210 ;  20  Wall.,  8. 
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mouth College  v.  Woodward,  4  Wheat.,  518. 
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A  law  of  the  State  of  Indiana,  directing  "oat 
real  and  personal  estate,  taken  in  execution,  ahaU 
sell  for  the  best  price  the  same  will  bring  at  public 
auction  and  outcry,  except  that  the  fee-simple  of 
real  estate  shall  not  be  sold  to  satisfy  any  execu- 
tion or  executions,  until  the  rents  and  profits  for 
the  term  of  seven  years  of  such  real  estate  shall 
have  been  first  offered  for  sale  at  public  suction 
and  outcry ;  and  if  such  rents  and  profits  will  not 
sell  for  a  sum  sufficient  to  satisfy  such  execution 
or  executions,  then  the  fee-simple  shall  be  sold," 
is  not  merely  directory  to  the  sheriff,  but  restrict- 
ive of  his  power  to  sell  the  fee-simple. 

If  he  sells  the  fee-simple  without  having  previ- 
ously offered  the  rents  and  profits,  his  deed  is  void. 

The  law  of  Indiana,  passed  after  the  execution 
was  Issued,  also  required  that  the  property  should 
be  appraised.  The  sheriff's  deed  was  not  void,  be- 
cause of  there  being  no  appraisement. 

THIS  case  came  up  on  a  certificate  of  division 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana. 

The  facts  were  stated  by  an  agree-  [*708 
ment  in  the  nature  of  a  special  verdict,  and 
were  as  follows: 

"On  the  twenty-fifth  day  of  December, 
eighteen  hundred  and  thirty-eight,  one  Jacob 
Ltnzee  was  indebted  to  Daniel  W.  Gantry,  of 
the  city  of  New  York,  in  the  sum  of  nine  hun- 
dred and  nine  dollars  and  eighty-two  cents; 
and,  to  secure  the  payment  of  the  same,  Linzee 
then  executed  to  Gantly  a  mortgage  on  town 
lot  numbered  one  hundred  and  seventy-nine, 
in  Peru,  Indiana,  of  which  Linzee  was  seized 
in  fee.  At  the  time  of  the  execution  of  the 
mortgage,  Linzee  was  in  possession  of  the  mort- 
gaged premises,  and  they  were  worth  from  one 
thousand  to  fourteen  hundred  dollars.  Linzee 
made  default  in  the  payment,  and  Gantly,  on 
the  eighth  day  of  September,  eighteen  hundred 
and  forty,  obtained  a  decree  in  the  State  court 
to  foreclose  the  mortgage;  and  unless  the  money 
should  be  paid  in  sixty  days,  an  execution  was 
directed  to  be  issued  for  the  sale  of  the  premises. 

"  In  Januarv.  eighteen  hundred  and  forty- 
one,  an  execution  was  issued,  and  on  the  thir- 
teenth of  February  following,  before  the  sale 
of  the  property,  the  appraisement  law  passed, 
and  was  published  the  twenty-third  day  of 
February,  eighteen  hundred  and  forty-one:  on 
the  first  of  March,  eighteen  hundred  and  forty- 
one,  the  sheriff,  having  given  due  notice,  sold 
the  premises  at  public  auction,  to  the  defend- 
ants, for  seventy-six  dollars,  and  executed  i 
deed  to  them  for  the  same;  which  deed  wu 
offered  in  evidence  to  support  the  title  of  the 
defendants.  The  property  was  not  valued.Dor 
were  the  rente  and  profits  offered  for  sale  by 
the  sheriff.  And  the  court  was  asked  to  instruct 
the  jury  that,  as  the  rente  and  profits  had  not 
been  offered,  nor  the  land  valued,  under  the 
statutes  of  Indiana,  the  sheriff's  deed  was  in- 
operative and  void.  And  on  this  question  the 
opinions  of  the  judges  were  opposed;  and  on 
motion  of  plaintiff's  counsel,  the  point  is  certi- 
fied to  the  Supreme  Court,  under  the  act  of 
Congress." 

Messrs.  Cooper  and  White  for  plaintiffs  in 
error. 

Mr.  Hoban  for  the  defendants  in  error. 

The  argument  on  behalf  of  the  plaintiff  re 
error  was  as  follows: 

The  acts  of  the  State  of  Indiana,  which  bare 
relation  to  the  question,  are  certified  in  the 
record. 

Now,  as  Linzee  made  default  in  Cbo  payment 
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of  the  money  the  mortgage  was  given  to  secure. 
Gantly  forclosed  the  mortgage  in  the  State 
court,  under  the  provisions  of  the  Revised 
Lure  of  Indiana  of  1881,  pp.  244  and  245,  and 
ismed  his  execution, as  required  by  that  statute, 
requiring  "  mortgaged  premises  to  be  sold  as 
other  lands  are  sold  on  execution."  All  the 
proceedings, up  to  the  time  of  issuing  the  execu- 
tion, were  strictly  in  accordance  with  the  provis- 
ion* of  the  statute  above  mentioned.  And  as 
the  defendants  claim  as  purchasers  under  the 
execution,  they  waive  all  objections  to  the 
previous  proceedings.  (Cowper's  Rep.,  46.) 
709*]  "But  I  contend  that  the  sheriff's  deed 
to  the  defendants  is  inoperative  and  void,  for 
the  following  reasons: 

1.  Because  the  sheriff  sold  the  fee-simple  of 
the  land,  without  having  first  offered  the  seven 
Tears'  rents  and  profits  of  the  same. 

2.  Because  he  did  not  have  the  land  appraised 
before  the  sale  of  the  same. 

By  the  Revised  Law  of  1831,  p.  286,  sec.  3, 
it  is  enacted,  "That  real  and  personal  estate, 
taken  in  execution,  shall  sell  for  the  best  price 
the  same  will  bring  at  public  auction  and  out- 
cry; except  that  the  fee-simple  of  real  estate 
shall  not  be  sold  to  satisfy  any  execution  or  ex- 
ecutions, until  the  rents  and  profits,  for  the 
term  of  seven  years,  of  such  real  estate,  shall 
first  be  offered  for  sale  at  public  auction  and 
outcry." 

Which  appears  to  be  a  good  and  salutary 
hw,  enacted  to  prevent  the  sacrifice  of  the  fee- 
ample  of  real  property,  to  the  cupidity  of  a 
heartless  set  of  speculators,  who  hang  round 
1  sheriffs  sales,  for  the  sole  purpose  of  speculat- 
es off  the  misfortunes  of  their  fellow-creatures. 
Is  England  the  fee-simple  of  land  cannot  be 
•old  under  execution, but  the  judgment  creditor 
can  only  take  possession  of  the  rents  and  profits, 
by  a  writ  of  levari  facias,  or  take  his  extent 
coder  an  elegit,  but  both  of  which  remedies  he 
could  not  resort  to.  A  similar  law  I  believe 
aill  prevails  in  Virginia.  In  New  York. when 
the  fee-simple  has  been  sold  under  execution, 
the  owner  of  the  land  is  allowed  a  year  from 
the  time  of  the  sale  to  redeem  the  land.  In 
Ohio,  lands  are  required  to  be  appraised  before 
they  can  be  sold  under  execution.  And  I  never 
Iute  learned  that  either  the  constitutionality, 
or  the  policy,  or  the  propriety  of  either  of  the 
laws  of  New  York  or  Ohio  have  ever  been 
questioned. 

.  Then,  to  give  a  fair  construction  to  the  stat- 
ute of  this  State  last  recited,  it  must  inevitably 
appear  that  the  offering  of  the  rents  and  profits 
was  made  a  condition  precedent  by  the  statute 
to  the  sale  of  the  fee-simple  of  Ae  land  in  con- 
troversy, and  that  a  sale,  without  such  previous 
requisition  having  been  first  complied  with,  is 
null  and  void. 

Sheriffs  in  this  State  receive  the  whole  of 
their  power  and  authority  from  the  statute  laws 
of  the  State.  They  have  no  common  law  powers 
nor  implied  powers,  and  it  would  be  dangerous 
U>  trust  them  with  either.  But, on  the  contrary.it 
Has  been  said  by  the  Supreme  Court  of  this 
State  that  it  may  be  safely  presumed,  by  a  bona 
fdt  purchaser  at  sheriff's  sale,  that  the  sheriff 
bad  done  his  duty  in  obeying  the  directions  of 
the  statute  as  respects  the  inquest,  the  adver- 
tisement and  sale,  &c.    (1  Black.,  210.) 

But  in  the  present  case  the  defendants  could 
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not  be  bona  Me  purchasers;  the  very  idea  is  re- 
pelled by  the  gross  inadequacy  of  the  price 
they  bid  and  gave  for  the  same.  We  cannot 
presume  that  the  defendants  supposed  the  rents 
and  profits  had  first  been  offered,  when  the 
proof  is  positive  that  they  had  not  been  offered. 
Presumption  can  never  outweigh  positive  proof. 

•The  improper  conduct  of  the  sheriff  [*7  lO 
in  selling  property  may  be  inquired  into,  in  an 
action  of  ejectment  on  his  title,  and  the  owner 
of  the  land  would  have  a  right  to  prove  on  the 
trial  that  it  was  known  to  the  purchasers  that 
the  rents  and  profits  had  not  been  offered  for 
sale  by  the  sheriff.    (4  Black.,  228.) 

In  tie  present  case,  as  the  property  was  sold 
for  a  price  grossly  inadequate,  and  the  sheriff 
never  offered  the  rents  and  profits,  as  is  proved 
on  the  trial,  every  presumption  is  against  the 
defendants.' 

I  now  come  to  the  second  point,  tbat  the 
property  had  not  been  appraised  before  the 
sale  was  made.  t 

It  appears  from  the  testimony  certified  of 
record,  that  the  execution  under  which  the 
property  in  question  was  sold  was  issued  in 
January,  A.  £>.  1841 ;  that  on  the  18th  of  Feb- 
ruary, and  before  the  sale  the  Legislature 
passed  the  appraisement  law ;  and  that  the  same 
was  published  on  the  23d  of  February,  A.  D. 
1841,  being  five  days  before  the  sale  of  the 
property  in  question,  by  the  sheriff,  to  the  de- 
fendants; which  law  was  in  force,  and  was,  by 
the  14th  section  of  the  same,  to  take  effect 
from  and  after  its  passage.  (Vide  Law  of 
1841,  p.  130-182.) 

In  the  case  of  Tredway  v.  Qapin  (1  Black- 
ford, 299)  "  it  was  said  by  the  Supreme  Court, 
that  from  the  time  a  statute '  is  published  in 
print,  by  authority,  at  any  place  within  the 
State,  it  takes  effect  in  every  part  of  it,  unless 
the  act  itself  otherwise  directs." 

This  statute  being  in  force  at  and  before  the 
time  of  sale  of  the  property  in  question,  by  the 
sheriff  to  the  defendants,  the  defendants  have 
no  title  to  the  premises,  unless  they  show  that 
it  had  been  strictly  complied  with;  the 6th  sec- 
tion of  which  statute  is  as  follows:  "That 
hereafter  no  real  property  shall  be  sold  on  exe- 
cution for  less  than  one  half  its  cash  value  at 
the  time  of  such  sale."  And  the  7th  section  of 
the  same  law  points  out  the  form  of  the  ap- 
praisement and  return  at  the  cash  value  at  the 
time  of  the  appraisement;  which  statute  is  not 
only  directory  to  the  sheriff,  but  it  in  positive 
and  direct  terms  prohibits  any  sale  of  land 
under  execution,  unless  the  statute  has  first 
been  complied  with. 

In  the  case  of  Tweedy  v.  Pickett  (1  Day's 
Rep.,  109)  it  was  decided  by  the  Supreme 
Court  of  Connecticut  that,  "  in  order  to  make 
out  a  title  to  land  by  the  levy  of  an  execution, 
it  must  be  shown  the  appraisers  were  indiffer- 
ent freeholders,  and  that  they  were  sworn  ac- 
cording to  law."  And  in  the  case  of  Mitchell 
v.  Kirtland  (7  Conn.  Rep.,  229)  the  law  is  laid 
down  to  the  effect  following: 

"  The  acquisition  of  title  oy  execution  being 
a  proceeding  in  invitum,  the  requisites  of  which 
are  prescribed  by  positive  law,  in  derogation 
of  the  common  law,  a  strict  compliance  with 
these  requisites  is  indispensable  to  a  transfer  of 
the  title/'  ( Vide,  also,  the  case  of  The  United 
State*  v.  Blade,  2  Mason,  70.) 
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And  by  the  statute  of  Indiana,  approved 
January  6th,  1821  (Laws  of  1820,  1821,  p.  4), 
it  is  enacted  "that  no  real  property  shall  be 
7 1 1*1  *sold  for  less  than  one  half  of  its  real 
value,  by  virtue  of  any  execution  which  may 
hereafter  issue  on  a  judgment  which  has  here- 
tofore been  rendered,  or  which  may  hereafter 
be  rendered,"  <fcc. 

Shortly  afterwards  the  Supreme  Court  of 
Indiana  were  called  on  to  give  a  proper  con- 
struction to  the  last  mentioned  statute,  and  it 
decided  that  a  bid  and  sale  of  land  offered  at 
sheriff's  sale  under  execution  under  that  stat- 
ute, where  the  purchaser  did  not  bid  half  the 
appraised  value  of  the  land,  and  a  sheriff's 
deed  under  such  a  bid  and  sale,  were  void,  and 
conveyed  no  title  to  the  purchaser.  ( Vide  Har- 
rison et  ai.  v.  Dot,  on  the  demise  of  Rapp,  2 
Black.,  1);  which  case,  I  think,  clearly^  settles 
the  construction  of  the  recent  appraisement 
law,  and  is  in  accordance  with  the  cases  cited 
in  Connecticut,  and  the  case  in  Mason's  Re- 
ports. And  they  all  go  to  establish  the  position 
taken,  that,  inasmuch  as  the  land  was  not  ap- 
praised before  the  sale,  the  sheriff's  deed  to  the 
defendants  is  inoperative  and  void. 

If  the  title  to  the  defendants  be  good  under 
this  deed,  they  (the  defendants)  get  the  prop- 
erty for  less  than  a  tenth  part  of  the  value, 
and  Qantly  will  have  to  lose  nine  tenths  of  the 
money  Linzee  has  so  long  and  justly  owed 
him;  which,  I  think,  clearly  shows  the  sale  by 
the  sheriff  to  the  defendants  to  be  fraudulent 
and  void. 

In  the  third  resolution  in  Fermor's  case  (3 
Co.  Rep.,  78)  the  court  said  that  "the.  common 
law  doth  so  abhor  fraud  and  covin,  that  all 
acts,  as  well  judicial  as  others,  and  which  of 
themselves  are  just  and  lawful,  yet  being 
mixed  with  deceit,  are  in  judgment  of  law 
wrong  and  unlawful." 

The  question  whether  a  deed  be  fraudulent 
and  void  as  to  creditors,  may  be  examined  and 
decided  in  an  action  of  ejectment.  (2  Black. 
Rep.,  230.) 

It  would  be  unnecessary  to  produce  further 
authority  in  support  of  the  second  objection 
to  the  deed  of  the  sheriff  in  this  case. 

It  has,  however,  been  contended  by  the 
counsel  for  the  defendants  that  the  appraise- 
ment law  of  our  State,  of  1841,  is  unconstitu- 
tional, and,  therefore,  that  the  lessor  of  the 
plaintiff  has  no  right  to  complain  of  its  viola- 
tion ;  and  the  case  of  Bronson  v.  Kintie  et  ai. 
(1  How.,  311)  is  by  them  referred  to  to  support 
their  position.  But  I  am  wholly  at  a  loss  to 
find  out  the  least  spark  of  resemblance  between 
the  cases.  If  Qantly  (the  lessor)  had  bought 
the  property  in  question  for  a  nominal  price, 
without  the  same  having  drat  been  appraised, 
and  Linzee  commenced  a  suit  against  him  to 
recover  the  property,  it  might  nave  raised  a 
different  question  to  that  now  before  your 
honors.  But,  in  the  present  case,  the  defend- 
ants bought  the  land  at  sheriff's  sale  in  viola- 
tion of  the  appraisement  law,  after  the  same 
was  in  force.  The  appraisement  law,  at  the 
time  of  the  purchase,  was  the  law  of  the  land, 
entered  into  and  became  a  part  of  the  contract 
between  the  defendants  and  the  sheriff,  and  if 
7 12*]  it  was  'unconstitutional,  it  would  make 
the  argument  so  much  the  stronger  for  setting 
aside  the  sale. 

;»« 


A  law  may  be  constitutional  in  its  applies 
tion  to  some  cases,  and  void  as  to  others,  (1 
Peters,  94.)  The  law  might  have  been  uncon 
stitutional  between  Qantly  and  Linzee,  aw 
constitutional  between  the  defendants  and  tbi 
sheriff. 

Mr.  Ebban,  for  defendants  in  error,  site 
stating  the  case,  proceeded  as  follows: 

From  the  above  statement,  which  is  takei 
word  for  word  from  that  of  the  plaintiff  ii 
error,  it  appears  that  the  title  of  the  defendant 
in  error  to  the  premises  in  dispute  is  admitted 
unless  the  sheriff's  deed  is  inoperative,  and  tb 
deed  is  assailed  upon  these  grounds:  first,  be 
cause  the  sheriff  sold  the  fee-simple  of  the  lam 
without  first  having  offered  the  seven  yean 
rents  and  profits  of  the  same — and  this  is  sap 
posed  to  be  required  by  the  Act  of  the  Legii 
lalure  of  Indiana  of  1881,  sections  3  and  If 
It  must  be  premised  that  this  law  is  prior  ii 
date  to  that  of  the  mortgage,  which  waa  i: 
1838.  It  will  appear  from  the  law  itself  tha 
it  applies  only  to  executions  on  judgments  a 
law;  section  18  applies  to  decrees  in  equitj 
which  provides  that  sales  under  them  are  i 
take  place  at  public  vendue  to  the  highea 
bidder,  as  on  execution  on  judgments  at  lav 
In  the  nature  of  things  a  law  of  this  Ida 
could  not  apply  to  a  chancery  decree,  whid 
orders  a  specific  thing  to  be  done  in  a  manne 
by  the  law  itself  expressly  declared  to  be,  a 
the  court  may  determine  "  in  the  premises  be 
tween  the  parties,  as  may  be  right  and  jnst. 
I  do  not  deem  it  necessary  on  thb  point  to  <k 
more  than  to  refer  the  honorable  court  partica 
larly  to  section  18  of  the  law,  where  the  sd 
of  the  land  and  the  making  of  an  nnincuai 
bered  deed  to  the  purchaser  are  spoken  of,  ba 
no  mention  of  a  valuation  of  the  land,  or  ra 
striction  of  the  court,  first  to  order  the  sale  a 
the  rents  and  profits  for  seven  years,  befon 
decrees  of  the  unconditional  sale  of  the  prew 
ises. 

The  second  objection  is,  that  the  land  wa 
not  appraised  pursuant  to  the  Act  of  the  Leg 
islature  of  Indiana  of  February  18,  1841 
which  requires,  as  it  appears,  that  land  sail 
not  be  sold  on  execution,  except  after  beioj 
appraised,  and  then  only  after  more  than  hal 
the  value  is  bid. 

The  first  answer  to  this  is,  that  the  taw  np 
plies  to  sales  on  executions,  which,  in  Bromus 
v.  Kintie  (1  Howard,  311).  is  admitted  not  M 
apply  to  sales  under  mortgage  foreclosures. 

But  if  the  law  be  admitted,  and  be  partka 
larly  framed  to  apply  to  a  case  of  this  kind 
still  it  is  clearlv  unconstitutional.  The  taw  d 
Indiana  is  of  T841 ;  the  date  of  the  mortgaej 
1888.  I  shall  refer  your  honors  only  to  Brm 
eon  v.  Kintie  (1  Howard,  311),  where  the  lead- 
ing cases  are  referred  to  on  this  subject  (Grm 
v.  Biddle,  Bturges  v.  CrowningthietA,  Ogdt%  t 
Saunders);  these  cases,  as  laboriously  »*t 
*ably  argued  as  any  on  record,  decide  [*713 
this  general  principle,  that  a  State  law  whW 
materially  varies  the  well  ascertained  rented]1 
upon  a  contract,  is  as  to  contracts  in  existeM 
at  the  time  of  its  passage,  in  the  sense  of  tat 
amendment  of  the  Constitution,  a  law  impair 
ing  the  obligation  of  a  contract,  and  which  n 
consequence  no  State  has  a  right  to  past 
Bronson  v.  Kimie  (1  Howard,  311)  applies  tMi 
principle  specifically  to  a  case  of  the  very  caar- 
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icter  now  under  consideration,  and  decides 
that  a  law  extending  the  time  of  credit  under 
i  mortgage  foreclosure,  and  prohibiting  the 
arie  of  the  mortgage  premises,  unless  after 
nidation,  and  unless  they  produce  a  certain 
ran  or  value,  is  such  an  invasion  of  the  ascer- 
tained remedy,  at  the  date  of  the  contract,  or 
■ortgage  (and  rendered  in  legal  contemplation 
a  part  of  the  compact  between  the  parties),  as 
to  come  within  the  prohibition  intended  by  the 
Constitution.  This  law  prohibits  the  sale  of 
He  premises  until  it  may  be  made  to  produce 
«ne  half  its  value  by  assessment,  which  may 
aerobe. 

Mr.  Justice  Catbon  delivered  the  opinion  of 
i  tie  court: 

This  case  comes  before  us  on  a  certificate  of 
division  from  the  Circuit  Court  for  the  District 
•f  Indiana,  As  the  facts  fully  appear  in  the 
statement  of  the  reporter,  they  need  not  be  re- 
futed at  huge  here.  The  action  was  an  eject  - 
Sent;  the  defendants  set  up  a  sheriff's  deed, 
tad  the  court  was  asked  to  instruct  the  jury 
Oat  the  deed  was  void  for  two  reasons :  First. 
Because  the  rents  and  profits  bad  not  been  of- 
fnd  for  sale  before  the  fee-simple  was  sold. 
Second.  Nor  had  the  land  been  valued  under 
ftestatutes  of  Indiana  before  the  sale  was  made. 

The  first  ground  of  objection  involves  the 
construction  of  the  3d  section  of  the^ct  of 
JVbrurary  4,  1831,  which  is  in  the  fdKwing 
words: 

"That  real  and  personal  estate,  taken  in  exe- 
tation.  shall  sell  for  the  best  price  the  same 
Hal  bring  at  public  auction  and  outcry,  except 
•at  the  fee-simple  of  real  estate  shall  not  be 
laid  to  satisfy  any  execution  or  executions,  un- 
til the  rents  and  'profits  for  the  term  of  seven 
jcars  of  such  real  estate  shall  have  first  been 
•fered  for  sale  at  public  auction  and  outcry; 
tad  if  such  rents  and  profits  will  bring  a  sum 
sufficient  to  satisfy  the  execution  or  executions 
levied  thereon,  the  sheriff,  or  other  officer,  sell- 
fag  the  same,  shall  make  to  the  purchaser 
tereof  a  deed  conveying  to  such  purchaser  a 
ism  of  seven  years  in  and  to  such  real  estate ; 
■ad  moreover  forthwith  deliver  immediate  and 
actual  possession  thereof;  and  if  such  rents  and 
profits  will  not  sell  for  a  sum  sufficient  to  satisfy 
aach  execution  or  executions,  then  the  fee-sim 
pV,  or  other  estate,  of  the  execution  defendant 
•r  defendants,  shall  be  sold,  and  a  deed,  con- 
veying the  same  to  the  purchaser  thereof,  shall 
ke  executed  by  the  officer  selling  the  same." 

By  this  provision  the  sheriff  was  governed  in 
714*]  making  the  sale;  if  *it  was  merely  di- 
nctory  to  the  officer,  then  the  deed  cannot  be 
•Mailed;  bat  if  it  contains  an  inhibition  to  sell 
the  fee,  until  the  rents  and  profits  are  first  of- 
fered, and  the  authority  to  sell  the  fee  in  this 
twance  did  not  exist  before,  then  the  sale  was 
void:  as  it  is  admitted  on  the  record  that  the 
'  WHs  and  profits  were  not  offered  by  the  sheriff. 
!  Bad  this  fact  not  been  established,  then  we  are 
'M  opinion  the  court  would  have  been  hound  to 
presume  the  sheriff  did  his  duty,  and  that  the 
aafe,  and  deed  founded  on  it,  were  valid:  they 
hehig  prima  facie  valid,  the  proof  to  assail 
1hen  must  come  from  the  opposing  side,  be  it 
iaejeative  or  affirmative.    This  is  the  general 
!  aafe  applicable  to  proceedings  of  courts  where 
•ay  nave  and  exorcise  general  jurisdiction; 
Bowabd  a 


and  of  this  description  is  the  court  of  Indiana, 
from  which  the  execution  issued.  This  being 
conceded,  the  question  is,  does  the  established 
fact  annul  the  sale?  At  common  law  the  fee 
in  lands  by  a  fieri  facia*  is  not  subject  to  sale; 
the  sheriff's  authority  to  sell  in  this  country  is 
in  the  nature  of  a  naked  power  conferred  by 
statute;  he  takes  no  title  in  the  land  by  the 
levy,  as  he  does  in  goods,  and  can  confer  none 
on  the.  purchaser,  if  power  to  sell  is  wanting. 
We  admit  if  the  words  of  a  law  are  doubtful, 
the  sale  should  be  supported,  and  the  benefit 
of  any  obscurity  in  the  statute  be  given  to  the 
purchaser,  lest  he  should  be  misled  in  cases 
where  a  general  power  is  given  to  the  sheriff  to 
sell,  and  this  is  limited  by  indefinite  restrictions; 
and  that  the  safer  rule  is  to  hold  such  restric- 
tions to  be  directory.  Further  than  this,  no 
general  rule  need  be  asserted.  Giving  the  act  in 
question  the  benefit  of  these  favorable  intend- 
ments, and  what  authority  did  it  confer  on  the 
sheriff? 

The  general  power  to  sell  lands  at  auction 
and  outcry  is  given,  but  then  follows  the  ex- 
plicit restriction  that  the  fee  simple  shall  not 
be  sold  until  the  rents  and  profits  shall  have 
been  first  offered  at  public  auction  and  outcry; 
if  they  bring  the  amount  of  the  execution,  the 
sheriff  is  to  convey  to  the  purchaser  the  term 
of  seven  years  and  put  him  forthwith  into  pos- 
session. Had  the  power  to  sell  stopped  here, 
then  no  authority  to  convey  the  fee  could  ex- 
ist; and  the  question  is,  when  did  the  power 
arise?  We  think,  on  the  failure  of  the  sheriff  to 
get  a  bid  of  the  wjiole  amount  of  the  levy  for  a 
term  of  seven  years;  as  before,  the  fee  could  not 
be  sold.  Nor  can  we  see  how  the  Legislature 
could  have  made  the  exception  more  explicit, 
unless  negative  language  had  been  used,  repeat- 
ing the  inhibition;  and  for  this  there  was  no 
necessity,  as  the  statute  conferred  a  power  not 
known  to  the  common  law,  and  which  could 
only  be  given  affirmatively,  and  which  was  not 
given  at  all,  save  with  the  positive  restriction 
imposed  in  advance. 

To  treat  the  exception  as  directory  to  the 
sheriff  would  violate,  as  it  seems  to  us,  the  gen- 
eral spirit  of  the  laws  of  Indiana;  they  cau- 
tiously endeavor  to  maintain  debtors  in  posses- 
sion and  to  preserve  their  houses,  at  the  same 
time  that  a  remedy  is  afforded  to  creditors 
'against  lands.  It  not  being  our  prov-  [*7 IS 
ince,  however,  to  construe  the  State  laws  on 
this  point,  so  as  to  give  any  binding  effect  to 
the  adjudication  on  the  courts  of  Indiana,  we 
forbear  to  go  into  an  examination  in  detail  of 
what  we  suppose  to  be  the  policy  of  that  State. 

One  consideration  has  been  much  piessed  on 
us,  to  wit:  That  the  purchasers  here  are  not 
proved  to  have  had  notice  of  a  failure  on  the 
part  of  the  sheriff  to  offer  the  term  of  seven 
years  for  sale  first.  It  is  admitted  if  such  no- 
tice had  been  proved  the  sale  would  be  void. 

In  our  opinion  the  purchaser  must  be  held  to 
notice.  The  statute  contemplates  a  sale  of  the 
term ;  or  an  offer  to  sell  it,  and  a  failure,  and 
this  at  public  outcry,  at  the  same  time  and 
place,  and  immediately  preceding  the  sale  of 
the  fee.  He  who  goes  to  purchase  and  is  pres- 
ent at  the  sale,  and  does  purchase,  rarely  if  ever 
can  want  actual  knowledge,  as  the  open  outcry 
and  public  auction  of  the  term  is  to  be  as  noto- 
rious as  that  by  which  the  fee  is  sold ;  and  even 
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should  the  purchaser  of  the  latter  not  be  pres- 
ent at  the  opening  of  the  vendue,  the  slightest 
diligence  would  command  information  whether 
the  requisite  previous  step  had  been  taken.  To 
treat  a  bidder  at  the  sale  in  any  of  its  stages  as 
an  innocent  purchaser,  we  think  would  be  deal- 
ing with  him  in  a  manner  too  indulgent;  as  it 
is  quite  certain  in  no  other  instance  could  the 
doctrine  of  innocent  purchaser  be  applied  to 
one  having  equal  opportunities  of  knowledge, 
aside  from  any  duty  imposed  on  him  to  acquire 
it.  Furthermore,  this  would  in  almost  every 
case  of  the  kind  narrow  down  the  issue  to  a 
single  point — whether  the  purchaser  had  or 
had  not  notice;  leaving  the  jury  to  determine 
on  the  validity  of  the  title,  by  the  exercise  of 
an  undefined  discretion;  its  verdict  being 
founded  on  an  exception  in  pais,  and  on  one 
the  Legislature  did  not  see  proper  to  make. 
This  is  a  question  of  power,  and  the  answer  to 
the  suggestion  rests  on  this:  The  sheriff's  du- 
ties are  plainly  prescribed ;  if  he  has  no  power 
to  sell,  want  of  knowledge  on  part  of  the  pur- 
chaser could  not  confer  it,  and  no  such  contin- 
gency can  be  let  in  to  help  his  deed. 

It  is  insisted  the  question  has  been  settled  by 
the  Supreme  Court  of  Judicature  of  Indiana, 
in  the  case  of  Doe  v.  Smith  (4  Blackford's  Rep., 
838),  that  the  purchaser  at  execution  sale  takes  a 
good  title  to  the  fee.  although  the  land  had  not 
been  previously  offered  for  sale  by  the  sheriff 
for  the  rents  and  profits  of  a  term  or  seven  years. 

That  case  does  not  so  settle  the  point  as  to 
satisfy  us.  It  applies  to  a  sale,  mane  pursuant 
to  the  Act  of  January  30,  1834,  sec.  8;  it  is  in 
substance  like  that  set  forth  above,  of  1881,  but 
much  less  stringent  and  precise  in  its  terms  of 
exclusion,  so  that  the  first  might  be  held  direc- 
tory to  the  officer,  and  the  last  an  inhibition,  if 
the  decision  was  to  the  precise  effect  contended 
for,  which  it  is  not.  For  another  reason  we 
suppose  the  question  not  to  be  settled  in  Indi- 
ana. The  certificate  of  division,  although  not 
exclusively  contrary  to  the  assumption  that  the 
question  has  been  settled,  must  still  be  treated 
7 16*]  *by  us,  as  assuming  prima  facte,  that  the 
construction  of  the  statute  is  open,  and  that  it 
requires  settlement  here  for  the  purposes  of  the 
case;  as  to  no  other  end  could  the  question  be 
brought  here  in  its  present  form. 

It  is  proper  to  remark,  that  it  would  be  our 
duty  on  this  point  to  follow  the  construction  of 
the  Supreme  Judicial  Court  of  Indiana,  had  it 
settled  any;  and  this  we  would  the  more  cheer- 
fully do  from  the  confidence  we  have  in  that  tri- 
bunal; but  nothing  can  be  deemed  as  settled 
by  the  court  of  last  resort  in  a  State,  unless  it 
has  adjudged  the  direct  question ;  or  unless  the 
subject  has,  in  an  indirect  form,  and  at  various 
times,  been  brought  before  such  court  and 
treated  as  conclusively  settled,  and  not  open  to 
controversy.  This  not  appearing  to  be  the  case, 
it  is  certified  to  the  Circuit  Court  that  the  sher- 
iff's deed  is  void  for  the  reasons  stated. 

2.  The  next  question  certified  is,  whether  the 
sheriff's  deed  is  void,  because  the  land  was  not 
valued  according  to  the  statute  of  Indiana  be- 
fore the  sale  took  place. 

Linzee  owed  Gantly,  who  took  a  mortgage 
on  a  town  lot,  of  which  Linzee  was  seized  In 
fee.  This  occurred  in  1838.  The  debt  was  for 
$900,  and  the  properly  mortgaged  worth  more 
thnn  the  debt.  Linzee  made  default,  and  Gant- 
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ly  filed  his  bill  to  foreclose.    In  September, 

1840,  he  obtained  a  decree  of  forelosurc  on 
which  an  execution  issued  in  January,  1841. 
On  the  18th  of  February  following,  the  tp- 
praiaement  law  was  passed.  The  sheriff  sold 
the  property  on  the  1st  of  March,  1841,  to  the 
defendants. 

1.  The  Act  of  18th  February  provides  that 
the  debtor  may  redeem  real  estate  sold  under 
execution  founded  on  a  judgment  or  decree,  it 
any  time  within  twelve  months  from  the  day 
of  sale,  by  paying  the  money  into  the  clerk  i 
office,  with  interest  thereon,  at  the  rate  o( 
twelve  and  a  half  per  cent. 

2.  That  junior  incumbrances  may  redeem 
in  like  manner. 

3.  That  if  the  judgment  debtor  neglected, 
or  was  unable  to  make  the  stay  by  the  laws  the* 
in  force,  the  property  should  be  sold  on  •  cred- 
it, equal  to  the  stay,  and  bond  be  taken  by  the 
officer  selling  for  the  purchase  money. 

4.  That  thereafter  no  property  should  be 
sold  on  execution  for  less  than  one  half  of  m 
cash  value  at  the  time  of  the  sale,  to  be  ascer- 
tained by  three  freeholders  at  the  instance  oi 
the  officer;  and  if  the  property  did  not  sell  lot 
half  the  value,  the  fact  was  to  be  returned  ua 
the  execution,  and  another  might  issue  snbjeet 
to  the  same  conditions. 

The  decree  ordering  foreclosure  was  made  m 
confofMity  to  the  existing  laws,  at  the  dak-  rti 
the  mMgage,  and  of  the  decree.  An  en-ca- 
tion sale  was  the  appropriate  mode  of  foreck» 
ure,  and  this  without  anv  of  the  restrict vm 
contained  in  the  Actof  February  18, 1841.  Thi 
decree  followed  the  provisions  of  the  18th  see 
tion  of  the  Act  of  1881,  chap.  38.  The  contrari 
of  mortgage  was  a  vested  interest,  *and  [*7 1 1 
its  main  incident  a  right  to  have  the  land  *p 
plied  in  discharge  of  the  debt,  either  by  an  ex- 
ecution executed,  as  on  a  judgment  at  la*.  « 
in  some  form  of  remedy  substantially  equal 
The  new  remedy,  prescribed  by  the  Act  at 

1841,  changed  the  contract,  and  required  anosf 
other  things  that  the  mortgaged  premises  ahuaM 
not  be  sold  to  satisfy  the  debt  unless  they  west 
first  valued,  and  one  half  of  that  value  was  Mi 
for  them.  If  the  Legislature  could  make  tfcfc 
alteration  in  the  contract,  and  in  the  decree  <a 
forcing  it,  so  it  could  declare  the  proper* 
should  bring  its  entire  value,  or  that  it  skoal 
not  be  sold  at  all;  thereby  impairing,  or  defeat 
ing  the  obligation  under  the  disguise  of  regs 
latin  g  the  remedy.  This  court  held,  in  Brr«**«i 
v.  Ktmie  (1  How..  319).  that  the  right,  awl  > 
remedy  substantially  in  accordance  with  ua 
right,  were  equally  parts  of  the  contract.  •* 
cured  by  the  laws  of  the  Stale  where  it  »«t 
made;  and  that  a  change  of  these  laws,  imp* 
ing  conditions  and  restrictions  on  the  man 
gagee.  in  the  enforcement  of  his  contract,  an 
which  affected  its  substance,  impaired  lbs  "► 
ligation,  and  could  not  prevail;  as  an  ad  A 
rectly  prohibited,  could  not  be  done  i 
redly.  This  being  the  settled  doctrine  of  tit 
court,  and  applying  as  forcibly  to  U 
before  us  as  it  did  to  the  one  cited,  we  antvc 
to  the  second  ground  of  objection,  that  ii> 
sheriff's  deed  is  not  void  cm  this  ground 
though  no  valuation  of  the  property  was  n») 
before  the  sale. 

I  it.  .1    .i   How.,  22;  24  How., 463:  2  Bon*.  H 
Abb.  U.  8.,  178. 
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WILLIAM  H.  McFARLAND 

v. 

WILLIAM  M.  GWIN,  late  Marshal. 

Martkal  out  of  office  must  complete  levy  made 
during  term— only  authorized  bylaw  to  receive 
gold  and  silver. 

A  marshal  Is  not  authorized  by  law  to  receive 
anything  in  discharge  of  an  execution  but  gold 
and  silver,  unless  the  plaintiff  authorizes  him  to  re- 
ceive something  else. 

A  marshal,  like  a  sheriff,  is  bound,  after  the  ex- 
piration of  his  term  of  office,  to  complete  an  exe- 
cution which  has  come  to  his  hands  during-  his 
term;  and  an  execution  is  never  completed  until 
the  money  Is  made  and  paid  over  to  the  plaintiff,  if 
It  Is  practicable  to  make  It. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of   the  United 
States  for  the  Southern  District  of  Mississippi. 

McFarland  had  recovered  a  judgment  against 
one  Passmore  for  the  sum  of  $9,763. 10,  and  6n 
the  6th  of  July,  1889,  issued  &  fieri  facia*. 

On  the  1st  of  November,  1889.  the  execution 
was  levied  upon  sundry  pieces  of  property  by 
the  marshal. 

On  the  20th  of  December,  1839,  a  venditioni 
exponas  was  issued,  to  which  the  marshal  made 
the  following  return: 

"  The  within  named  property  was  sold  on 
718*]  the  27th  day  of  January,  *1840,  and  I 
received  in  payment  therefor,  on  that  day,  the 
mm  of  nine  thousand  dollars  in  the  post  notes 
of  the  Mississippi  Union  Bank,  which  are  here- 
with returned.  Received,  also,  on  the  same 
day.  the  balance  of  the  execution  from  the  de- 
fendants, in  the  same  kind  of  money,  which  is 
likewise  herewith  returned. 

"  Wm.  M.  Gwin,  Marshal, 
"  Per  J.  F.  Cook,  Deputy." 

Attorney'*  Receipt. 

"  May  22d,  1840.  Received  of  Wm.  M. 
Gwin,  marshal,  the  sum  of  five  hundred  and 
fourteen  dollars  and  fifteen  cents,  being  the 
amount  of  my  commissions,  I  having  refused  to 
received  the  balance  belonging  to  the  plaintiff,  as 
the  same  was  tendered  me  by  Mr.  Gwin  in  Un- 
ion Bank  of  Mississippi  post  notes,  in  which 
kind  of  money  he  says  and  returns  that  it  was 
collected. 

"  Wm.  R.  T.  Chaplain,  Plaintiff's  atfy." 

At  November  Term,  1841,  McFarland,  by 
his  counsel,  moved  the  court  for  a-  judgment 
against  Gwin  for  the  amount  due  on  the  origi- 
nal judgment,  with  interest  at  the  rate  of  eight 
per  cent,  from  the  14th  of  May,  1889,  to  the 
JTth  of  January,  1840,  and  for  interest  upon 
the  aggregate  sum  at  the  rate  of  thirty  per  cent, 
per  annum,  from  the  22d  of  May,  1840,  until 
paid. 

The  motion  was  submitted  to  the  court  upon 
the  following  agreed  case,  viz. : 

The  writs  and  returns  were  stated,  and  then 
the  agreement  continued  thus: 

"  And  it  was  proved  that  the  money  was  de- 
manded, on  the  22d  day  of  May,  1840;  also, 
that  at  that  date  the  Union  post  notes  were  at 
fortyper  cent,  discount. 

"  The  defendant  proved  that  on  the  demand 
he  tendered  the  post  notes  of  the  Mississippi 
Union  Bank,  which  were  refused  by  the  attor- 
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ney  of  the  plaintiff.  He  also  proved  that  from 
August,  1838,  when  the  Mississipi  Union  Bank 
went  into  operation,  until  about  the  middle  of 
February,  1840,  the  post  notes  of  that  bank 
constituted  nearly  the  entire  circulating  medi- 
um of  the  State.  That  they  had  been  treated 
as  cash  in  all  business  transactions  during  that 
time.  That  they  were  habitually  and  ordinari- 
ly received  by  the  sheriffs  throughout  the 
State  in  satisfaction  of  executions,  and  in  pay- 
ment of  property  sold  under  them.  That  the 
marshal  had  been  accustomed,  during  all  that 
time,  to  collect  the  post  notes  of  said  bank  upon 
executions;  and  that  the  attorneys  of  the  court, 
and  plaintiffs  in  executions,  had  always,  with- 
out objection,  received  such  notes  from  the 
marshal  as  money.  That  on  the  27th  day  of 
January,  1840,  the  day  of  sale,  the  post  notes 
of  said  bank  were  worth  five  or  six  per  cent, 
less  than  specie,  and  were  worth  more  than 
they  had  previously  been.  That  about  the  mid- 
dle of  February,  *1840,  they  suddenly  [*7 19 
depreciated  in  value,  and  continued  to  decline 
until  the  22d  May,  1840. 

"The  above  was  all  the  evidence  in  the 
case.  H.  8.  Edstis, 

"  W.  Ybrgbb." 

Upon  this  statement  of  facts,  the  court  were 
of  opinion  that  judgment  should  be  entered  for 
the  defendant.  To  which  opinion  of  the  court 
the  plaintiff,  by  his  counsel,  excepted,  and  upon 
this  exception  the  case  came  up. 

Mr.  Coxe  for  the  plaintiff  in  error. 

Mr.  Walker  for  the  defendant  in  error. 

Mr.  Justice  McKlnlby  delivered  the  opinion 
of  the  court: 

McFarland  recovered  judgment  against  Ellis 
P.  Passmore,  for  the"  sum  of  $9,768.10,  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi ;  and  on  the  6th 
day  of  July,  1889,  a  fieri  facias  issued  thereon, 
directed  to  the  marshal  of  the  Southern  District 
of  Mississippi,  commanding  him  that  of  the 
goods  and  chattels,  lands  and  tenements  of  the 
said  Ellis  P.  Passmore,  he  should  cause  to  be 
made  the  said  sum  of  $9,768.10,  upon  which 
fieri  facias  the  marshal  returned,  that  he  had 
levied  of  the  goods  and  chattels,  lands  and  ten- 
ements of  the  defendant  sufficient  to  satisfy  the 
fieri  facias;  but  which  property  had  not  been 
sold  for  want  of  time. 

And  thereupon  a  venditioni  exponas  issued  to 
the  marshal,  commanding  him  to  expose  to 
sale  the  goods  and  chattels,  lands  and  tenements 
levied  on,  upon  which  he  returned  that  he  had 
sold  the  property  levied  on,  and  received  the 
full  amount  of  the  fieri  facias,  in  the  post  notes 
of  the  Mississippi  Union  Bank.  The  attorney 
for  the  plaintiff  received  of  the  marshal,  $514 .  15, 
being  the  amount  of  the  attorney's  fees;  for 
which  he  gave  a  receipt,  but  refused  to  receive 
any  part  of  I  he  notes  for  the  plaintiff.  At  the 
November  Term,  1841,  of  the  Circuit  Court, 
the  plaintiff  moved  the  court  for  judgment 
against  the  marshal  for  the  amount  of  the  fieri 
facias  and  interest  thereon.  On  the  trial  of  the 
motion,  it  was  proved  by  the  plaintiff  that  the 
money  was  demanded  on  the  22d  day  of  May, 
1840;  and  at  that  date  the  post  notes  of  the 
Union  Bank  were  selling  at  a  discount  of  40 
percent.  Gwin,  the  defendant,  proved  that 
on  the  demand  made  he  had  tendered  the  post 
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notes  of  the  Union  Bank,  which  were  refused 
by  the  attorney  of  the  plaintiff;  and  that  from 
August,  1888,  when  the  Mississippi  Union  Bank 
went  into  operation,  until  about  the  middle  of 
February,  1840,  the  post  notes  of  that  bank 
constituted  nearly  the  entire  circulating  medium 
of  the  State;  that  they  had  been  treated  as 
cash  in  all  business  transactions  during  that 
time,  and  had  been  received  by  the  marshal 
and  the  sheriffs  of  the  State  in  payment  of  exe- 
720*j  cutions.  And  •thereupon  the  court  ren- 
dered judgment  against  the  plaintiff,  and  for 
the  defendant. 

To  reverse  this  judgment  the  plaintiff  has 
prosecuted  this  writ  of  error. 

This  question  is  fully  settled  in  the  case  of 
Griffin  <e  Ervin  v.  Thompson  (2  How.  Rep., 
344.)  In  that  case  this  court  held  that  the  mar- 
shal was  not  authorized  by  law  to  receive  any- 
thing in  discharge  of  the  execution  but  the  gold 
or  silver  coin  of  the  United  States.  To  this 
general  proposition  we  give  our  full  assent;  but 
we  do  not  mean  to  say  there  is  no  exception  to 
this  general  rule.  If  the  plaintiff  were  to  au- 
thorize the  marshal  to  take  bank  notes,  of  any 
description,  in  payment  of  the  execution, 
we  have  no  hesitation  in  saying,  a  payment 
by  the  defendant  to  the  marshal  in  such  bank 
notes  would  be  a  satisfaction  of  the  judgment. 

But  as  Gwin  failed  to  prove  any  such  author- 
ity from  the  plaintiff,  he  was  clearly  liable  for 
the  whole  amount  of  the  execution  with  legal 
interest  thereon,  except  the  amount  paid  to  the 
plaintiff's  attorney.  It  has  been  contended, 
however,  in  this  case,  that,  at  the  time  this 
motion  was  made,  Gwin  was  not  marshal,  his 
time  having  expired,  and  another  having  been 
appointed  in  his  stead.  It  is  a  well  settled  prin- 
ciple of  law,  that  if  an  execution  come  to  the 
hands  of  a  sheriff  to  be  executed,  and  his  term 
of  office  expire  before  he  executes  it,  he  is 
bound  nevertheless  to  complete  the  execution ; 
and  the  same  rule  applies  to  a  marshal.  An  ex- 
ecution is  never  completed  until  the  money  is 
made  and  paid  over  to  the  plaintiff,  if  it  be 
practicable  to  make  it.  , 

All  the  remedies  against  the  marshal,  neces- 
sary to  compel  him  to  pay  over  the  money  he 
has  made,  survive  his  term  of-  service,  and  re- 
main in  full  force  against  him  until  the  execu- 
tion shall  be  completed. 

The  judgment  of  the  Circuit  Court  mutt,  there- 
fore, be  reversed. 


NEIL,  MOORE  &  COMPANY,  Plaintiffs  in 
Error, 


THE  STATE  OP  OHIO,  Defendants. 

Charging  toll  to  passengers  in  mail  stages  on 
Cumberland  road  it  against  compact  between 
U.  8.  and  Ohio.android — unnecessary  division 
of  mail,  abuse  of  privilege. 

Under  tbe  Acts  of  Congress  and  of  the  State  of 
Ohio,  relating-  to  the  surrender  and  acceptance  of 
tbe  Cumberland  Road,  atoll  eharjred  upon  passen- 
gers traveling-  In  the  mall  stages,  without  being 
chanted  also  upon  passenirera  traveling  In  other 
stages.  Is  against  the  contract,  and  void. 

It  rests  altogether  in  the  discretion  of  the  Post- 
master-General to  determine  at  what  hours  the 
mall  shall  leave  particular  places  and  arrive  at 
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others,  and  to  determine  whether  it  shall  leave  the 
same  place  only  once  a  day  or  more  frequently. 

It  ts  not,  therefore,  the  mere  frequency  of  the 
departure  of  carriages,  carrying:  tbe  mail,  that  ooo- 
stltutes  an  abuse  of  the  privilege  of  the  united 
States,  but  the  unnecessary  division  of  tbe  ai««  bags 
amongst  a  number  of  carriages  in  order  to  evade 
the  payment  of  tolls. 

THIS  case  was  brought  up  under  the  25th  sec- 
lion  of  the  Judiciary  Act,  by  writ  of  error, 
from  the  Supreme  Court  of  Ohio. 

*It  involved  the  construction  of  the  [*721 
acts  of  Congress  and  the  State  of  Ohio,  rela- 
tive to  the  cession  of  the  Cumberland  Rotd, 
which  are  narrated  in  a  preceding  part  of  this 
volume,  in  the  case  of  Searight  v.  Stokes  et  al. , 
p.  151. 

It  is  proper,  however,  to  state  the  law  of 
Ohio  with  more  particularity  than  it  was  nec- 
essary to  do  in  the  report  of  that  case.  The 
proviso  contained  in  the  4th  section  of  the  Act  of 
1831  was  there  recited,  but  the  5th  section  van 
not.  Thev  are  as  follows: 

Sec.  4  lays  tolls,  and  adds:  "  Provided,  That 
nothing  in  this  act  shall  be  construed  so  at  to 
authorize  any  tolls  to  be  received  or  collected 
from  any  person  passing  to  or  from  public 
worship,  or  to  or  from  any  muster,  or  to  or 
from  his  common  business  on  his  farm  or  wood- 
land, or  to  or  from  a  funeral,  or  to  or  from  a 
mill,  or  to  or  from  his  common  place  of  trading 
or  marketing,  within  the  county  in  which  be 
resides,  including  their  wagons,  carriages  and 
horses,  or  oxen  drawing  the  same:  Provided, 
also.  That  no  toll  shall  be  received  or  collected 
for  the  passage  of  any  stage  or  coach  conveying 
the  United  States  mail,  or  horses  bearing  tbe 
same,  or  any  wagon  or  carriage  laden  with  the 
property  of  the  United  Slates,  or  any  cavalry 
or  other  troops,  arms  or  military  stores  belong- 
ing to  the  same,  or  to  any  of  the  States  com- 
prising this  Union,  or  any  person  or  persons  on 
duty  in  the  military  service  of  the  United  States. 
or  of  the  militia  of  any  of  the  States. 

"Sec.  5.  That  it  shall  be  lawful  for  the  Gen- 
eral Assembly,  at  any  future  session  thereof, 
without  the  consent  of  Congress,  to  change, 
alter,  or  amend  this  act:  Provided.  That  the 
same  shall  not  be  so  changed,  altered,  or 
amended,  as  to  reduce  or  increase  the  rates  of 
toll  hereby  established,  below  or  above  a  sum 
necessary  to  defray  the  expenses  incident  to  the 
preservation  and  repair  of  the  said  road,  to  tbe 
erection  of  gates  and  toll  houses  t  hereon,  and 
for  the  payment  of  the  fees  or  salaries  of  the 
superintendent,  the  collectors  of  tolls,  and  of 
such  other  agents  as  may  be  necessarily  em- 
ployed in  the  preservation  and  repair  of  the 
same,  according  to  tbe  true  intent  and  meaning 
of  this  act." 

On  the  6th  of  February,  1887,  the  8tate  of 
Ohio  passed  an  act  containing,  amongst  other 
provisions,  the  following,  viz. : 

"  Sec.  4.  That  One  daily  stage,  coach,  or 
other  vehicle,  and  no  more,  with  tbe  bone* 
drawing  the  same,  belonging  to  any  contractor 
or  contractors  for  carrying  the  United  States 
mail  on  said  road,  with  the  passengers  therein, 
shall  be  permit. ca  to  pass  in  each  directioa 
free  from  the  payment  of  tolls;  and  each  ad- 
ditional stage,  coach,  or  other  vehicle  belong- 
ing to  such  contractor  or  contractors,  although 
the  same  may  contain  a  mail,  or  portion  thereof. 
shall  be  charged  with  the  same  tolls  as  othtt 

Howard  1 


Digitized  by 


Google 


1845 


Nun,,  Moork  &  Company  v.  The  State  or  Ohio. 


721 


vehicles  of  the  like  kind.  But  if  the  Postmas- 
ter General  shall  order  the  mail  to  be  divided, 
tod  carried  in  two  or  more  stages,  coaches,  or 
vehicles,  in  any  one  direction  daily,  then  in 
such  case  the  coaches  or  vehicles  in  which 
722*]  mails  #shall  actually  be  carried,  shall 
pass  free  of  toll ;  but  on  each  passenger  trans- 
ported in  any  such  additional  stage,  coach,  or 
vehicle,  there  shall  be  charged  and  collected  at 
each  gate,  three  cents,  in  manner  hereinafter 
provided. 

"  Sec.  5.  That  each  and  every  driver  of  any 
«tage,  coach,  or  other  vehicle,  belonging  to  any 
rach  mail  contractor  or  contractors,  other  than 
Mich  as  are  entitled  to  carry  passengers  free  of 
toll,  shall,  at  each  and  every  gate,  report  the 
number  of  seats  occupied  in  such  stage,  coach, 
«  other  vehicle,  to  the  keeper  of  such  .gate, 
whose  duty  it  shall  be  to  open  an  account 
against  the  proprietor  or  proprietors  of  euch 
sage,  coach,  or  other  vehicle,  and  charge,  in  a 
book  to  be  kept  for  that  purpose,  three  cents 
for  each  passenger,  as  provided  in  the  preced- 
ing section  of  this  act ;  and  said  proprietor  or 
proprietors  shall  pay  over  to  such  gate  keeper, 
at  the  end  of  every  three  months  after  the  tak- 
ing effect  of  this  act,  the  aggregate  amount  of 
tolls  which  shall  have  become  due  for  passen- 
gers, and  charged  as  above  provided. 

"  Sec.  6.  That  should  the  driver  of  any  stage, 
coach,  or  other  vehicle,  belonging  to  such  mail 
contractor  or  contractors,  other  than  such  as 
sre  entitled  to  carry  passengers  free  of  toll, 
neglect  or  refuse  to  report  to  any  gate  keeper 
the  number  of  scats  occupied  in  said  stage, 
coach,  or  vehicle,  it  shall  be  the  duty  of  such 
gate  keeper  to  charge  the  proprietor  or  propri- 
e>ors  of  such  stage,  coach,  or  other  vehicle,  at 
the  rate  aforesaid,  for  each  and  every  seat 
which  might  be  occupied  in  the  same,  to'be  re- 
covered in  an  action  of  debt,  in  the  name  of  the 
State  of  Ohio,  in  any  court  having  competent 
jurisdiction. 

"Sec.  8.  That  the  Board  of  Public  Works, 
or  their  authorized  agent,  may  be  allowed  to 
collect  tolls  from  any  proprietor  or  proprietors 
of  any  line  of  stages,  post  coaches,  or  other 
vehicles  for  the  conveyance  of  passengers, 
quarterly;  and  if  any  proprietor  or  proprietors 
of  any  such  line  of  stages,  post  coaches,  or  oth- 
er vehicles  as  aforesaid,  shall  neglect  or  refuse 
to  pay  quarterly,  that  from  and  after  such  neg- 
lect or  refusal,  the  said  proprietor  or  proprietors 
as  aforesaid  shall  be  required  to  pay  at  each 
and  every  gate  as  they  pass:  Provided,  That 
the  Board  of  Public  Works,  or  their  authorized 
agent,  shall  have  made  out  and  presented  to 
any  such  proprietor  or  proprietors,  or  any  one 
of  them,  the  amount  of  the  toll  due  from  him 
or  them  for  each  and  every  gate." 

The  Act  of  the  Legislature  of  March  19, 1888, 
provides  as  follows : 

"Sec  24,  That  the  said  Board  of  Public 
Works  shall  have  power  to  revise  the  rates  of 
toll  to  be  paid  by  persons  passing  on  or  using 
the  National  Road  in  Ohio,  and.  so  to  modify 
the  same,  from  time  to  time,  as  to  raise  ana 
collect,  in  the  most  equal  manner,  the  sum  nec- 
essary to  defray  the  expenses  incident  to  the 
preservation  and  repair  of  said  road,  to  the 
erection  of  gates  and  toll  houses  thereon,  and 
for  the  payment  of  the  fees  or  salaries  of  the 
nperintendent,  the  collectors  of  tolls,  and  of 
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such  other  agents  as  may  be  necessarily  employ- 
ed in  *the  repair  and  preservation  of  [*723 
the  same,  according  to  the  true  intent  and  mean- 
ing of  the  Act  passed  February  4th,  1881,  en- 
titled 'An  Act  for  the  preservation  and  repair 
of  the  United  States  Road.' " 

The  order  of  the  Board  of  Public  Works, 
above  referred  to,  is  as  follows: 

"By  virtue  of  the  powers  vested  in  the  Board 
of  Public  Works,  by  the  24th  section  of  the  Act 
'  in  addition  to  an  act  for  the  preservation  and 
repair  of  the  United  States  Road,'  passed  March 
19th,  1888,  it  is  hereby 

"Ordered,  That  instead  of  the  rate  of  toll 
charged  on  each  passenger  by  the  4th  section 
of  the  Act  '  fixing  the  rates  of  tolls  on  the  Na- 
tional Road,'  passed  February  6th,  1837,  there 
shall  be  charged  ten  cents,  at  each  gate,  on  each 
of  such  passengers." 

In  October,  1842,  a  suit  was  brought  in  the 
Court  of  Common  Pleas,  in  Franklin  County, 
against  Neil,  Moore  &  Co.,  for  tolls  on  passen- 
gers conveyed  in  stages  by  the  defendants,  on 
the  National  Road,  and  the  following  agreed 
statement  of  facts  was  filed: 

"  In  this  case,  the  following  facts  are  agreed 
by  the  parties:  The  partnership  of  the  defend- 
ants, as  alleged,  is  admitted.  The  plaintiff 
claims  to  recover  for  tolls  on  passengers  carried 
upon  the  National  Road,  in  Ohio,  In  coaches 
belonging  to  the  defendants,  other  than  and 
besides  one  daily  stage  coach,  carrying  the  mail 
of  the  United  States;  which  said  coach,  with 
the  horses,  passengers,  and  everything  else  per- 
taining to  it,  was  permitted  to  pass  toll  free. 
The  order  of  the  Board  of  Public  Works,  here- 
to annexed,  was  made  in  due  form,  at  the  date 
thereof,  and  is  to  be  admitted  in  evidence.  The 
passengers  upon  whom  toll  is  sought  to  be  re- 
covered, were  carried  by  the  defendants,  as 
above  mentioned,  between  the  first  days  of 
April  and  October,  A.  D.  1842.  The  defend- 
ants were  contractors  for  carrying  the  mail  of 
the  United  States  upon  said  road,  and  said 
passengers  were  all  carried  in  coaches  in  which 
a  part  of  said  mail  was  carried  at  the  same  time; 
the  mail  being  thus  carried  in  more  than  one 
coach,  pursuant  to  the  orders  from  the  Post- 
master-General; one  coach,  containing  a  part  of 
the  mail,  and  the  passengers,  and  baggage,  and 
everything  on  it,  being,  at  the  same  time,  per- 
mitted to  pass  toll  free,  as  above  stated.  The 
mail  was  carried  in  one  line  of  coaches,  down 
to  the  time  stated  in  the  annexed  statement  of 
the  Postmaster-General,  which,  together  with 
the  accompanying  orders  of  the  department, 
are  taken  in  evidence  in  this  case.  Both  before 
and  since  the  construction  of  the  National  Road, 
it  was  the  uniform  practice,  in  Ohio,  to  carry 
passengers  on  the  coaches  carrying  the  mail  ;* 
and  since  the  construction  of  the  National  Road, 
no  claim  was  made  for  toll  on  such  passengers, 
or  coaches,  or  on  anything  pertaining  to  them, 
except  as  shown  by  the  case  of  The  State  of  Ohio 
v.  Neil  <fe  Moore  (7  Ohio  Rep.,  182).  Until  the 
mail  was  carried  in  two  separate  lines  of  coaches, 
as  specified  in  the  said  statement  of  the  Post- 
master-General, and  in  the  manner  and  for  the 
•purpose  therein  mentioned,  the  defend-  [*724 
ants  were  required  to  carry  the  mail  in  two 
separate  lines  of  coaches,  and  did  so  carry  it 
accordingly.  It  is  admitted  that  the  acts  of  the 
Legislature  of  Ohio,  and  the  orders  of  the  Board 
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of  Public  Works,  in  existence  when  the  tolls  in 
question  accrued,  did  not  reduce  or  increase 
the  rates  of  toll,  hereby  established,  below  or 
above  a  sum  necessary  to  defray  the  expenses 
incident  to  the  .preservation  and  repair  of  the 
said  road,  to  the  erection  of  gates  ana  toll  houses 
thereon,  and  for  the  payment  of  the  fees  or 
salaries  of  the  superintendent,  the  collectors  of 
tolls,  and  of  such  other  agents  as  may  be  neces- 
sarily employed  in  the  preservation  and  repair 
of  the  same;  but  it  is  not  intended  by  this  ad- 
mission to  preclude  the  defendants  from  object- 
ing to  the  validity  or  legality  of  said  charge 
of  toll  upon  passengers,  upon  any  ground  they 
may  think  proper  to  take  in  the  argument.  It 
is  understood  and  agreed  that  this  case  shall 
not  in  anywise  prejudice  the  rights  of  the  plaint- 
iff, nor  of  the  defendants,  in  any  other  suit, 
upon  any  demand  not  included  in  the  facts  here- 
by agreed.  For  the  mutual  convenience  of  the 
parties,  this  case  is  narrowed  down  so  as  to 
present  only  the  question  arising  upon  the  facts 
above  stated.  Any  material  fact  left  out  in  this 
agreement  may  be  supplied  by  proof,  on  the 
trial,  by  either  party,  after  giving  the  other 
party  reasonable  notice  of  such  intention.  It 
is  agreed  by  the  parties  that  the  whole  number 
of  passengers  charged  with  toll  at  all  the  gates, 
between  the  first  days  of  April  and  July,  A.  D. 
1842,  was  ten  thousand  seven  hundred  and  fif- 
ty-six, and  that  the  whole  number  chargeable 
between  the  first  days  of  July  and  October,  A. 
D.  1842,  was  twelve  thousand  six  hundred  and 
seventeen;  and  that  if  the  plaintiff  be  entitled  to 
recover,  judgment  shall  be  entered  for  the  sum 
of  $1,075.58,  with  interest  from  the  first  day  of 
July,  1842,  and  $1,261.67+,  with  interest  from 
the  first  day  of  October,  A.  D.  1842,  and  costs, 
or  for  such  other  sums  as  may  be  due,  comput- 
ing the  tolls  on  said  passengers  at  any  other  rate 
than  that  fixed  by  the  Board  of  Public  Works, 
if  the  court  deem  it  competent  to  adopt  any 
other  rate,  with  interest  on  the  gross  sums  due 
on  the  first  days  of  July  and  October  above 
mentioned,  from  those  times  respectively,  and 
costs." 

The  Court  of  Common  Pleas  were  of  opin- 
ion that  judgment  should  be  entered  for  the 
plaintiff,  and  the  damages  were  assessed  at  $2,- 
438.25. 

The  defendants  carried  the  case  to  the  Su- 
preme Court  of  Ohio,  where,  in  December,  1848, 
the  judgment  of  the  court  below  was  affirmed, 
and  the  following  certificate  was  annexed  to  the 
record: 

"And  it  is  hereby  certified,  that  on  the  trial 
of  this  cause  the  defendants  set  up  and  claimed 
the  right  and  authority  to  transport,  in  their 
two  daily  lines  of  mail  coaches,  which  carried 
the  United  States  mail,  under  a  contract  with 
the  Postmaster  General,  and  by  the  authority  of 
the  United  States,  passengers  traveling  therein, 
free  of  toll,  along  the  United  States  Road,  in 
725*]  the  State  of  Ohio,  and  "through  the  toll 
gates  erected  by  the  said  State  thereon ;  that  the 
said  defendants  set  up  and  claimed  this  power 
and  authority  under  and  by  virtue  of  the  Act 
of  Congress  approved  the  2d  day  of  March,  A. 
D.  1831,  entitled  "An  Act  declaring  the  assent 
of  Congress  to  the  act  of  the  General  Assembly 
of  the  State  of  Ohio,"  recited  therein;  and  that 
in  said  case  there  were  drawn  in  question  the 
construction,  effect,  and  validity,  of  said  act  of 
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Congress,  and  the  right  and  authority  claimed 
by  the  said  defendants  under  the  United  States, 
by  virtue  thereof,  and  that  the  decision  was 
against  the  validity  of  said  act  to  confer  tbe 
right  and  authority  so  claimed." 

The  defendants  sued  out  a  writ  of  error,  to 
bring  this  decision  of  the  Supreme  Court  of 
Ohio  before  this  court. 

Mr.  Swing,  in  writing,  for  plaintiffs  in  er- 
ror. 

Mr.  Swayne  for  defendant  in  error. 

Mr.  Ewng  referred  to  the  law  of  Ohio.paased 
in  1838,  and  the  order  of  the  Board  of  Public 
Works  (both  of  which  have  been  already  cited), 
and  then  proceeded  thus: 

Under  this  law  and  this  order,  there  was 
charged  against  the  plaintiffs  in  error,  on  pas- 
sengers transported  in  one  of  their  lines  of 
coaches,  in  which  they  carried  the  United  States 
mail,  by  order  of  the  Postmaster-General,  a 
large  amount  of  tolls,  which  charge,  as  stated, 
in  the  agreed  case,  is  the  foundation  of  this 
suit. 

I  contend  that  the  second  proviso  in  the  4th 
section  of  the  statute  of  Ohio,  of  February  4th, 
1831,  which  exempts  from  the  payment  of  toll 
"any  stage  or  coach  conveying  the  United 
States  mail,"  &c.,  when  assented  to  by  the  Act 
of  CoDgress  of  March  2d,  1831,  became  and 
was  an  essential  part  of  a  contract,  over  which 
Ohio  alone  had  no  power  or  control.  On  the 
other  side,  I  understand,  it  will  be  contended 
that  the  15lh  section  of  the  statute  reserves  to 
Ohio  the  right  to  alter  or  abolish  that  exemp- 
tion at  pleasure.  This  is  the  first  question 
which  we  present  for  the  consideration  of  tbe 
court. 

If  we  leave  out  of  view  the  15th  section,  this 
statute,  as  assented  to.is  clearly  a  contract.  By 
it  the  United  States  surrenders  the  road  to  Ohio, 
in  consideration  of  which  Ohio  agrees  to  levy 
tolls,  and  keep  the  road  in  repair,  and  suffer 
the  mails  and  other  property  of  the  United 
States  to  pass  along  it  toll  free.  Now,  could  il 
have  been  the  intent  of  the  contracting  parties 
to  put  it  in  the  power  of  one  of  them  to  annul 
at  pleasure  a  valuable  provision  of  that  con- 
tract, and  is  such  intent  unequivocally  express- 
ed in  the  15th  section?  I  think  not.  It  is  not 
reasonable  to  suppose  it,  and  the  statute  doa 
not  necessarily  require,  if,  indeed,  it  will  admit 
of  a  construction  which  will  allow  it. 

The  first  four  sections  of  the  statute  contain, 
1st.  A  contract.  2d.  The  means  in  detail  by 
which  Ohio  proposes  to  execute  it  on  her  part, 
couched  in  very  special  directions  to  thejrov- 
ernor  to  that  effect.  *The  contract  was  [•720 
not  properly  an  act  of  the  Legislature,  and  I  do 
not  admit  that  it  was  so  considered  or  treated 
of  in  the  15th  section.  But  all  those  matter* 
which  did  not  pertain  to  the  contract,  those 
provisions  which  touched  not  its  execution,  but 
the  mode  and  manner  of  its  execution,  fell  at 
once  within  the  sovereignty  of  Ohio;  and  the 
statute,  so  far  as  it  relates  thereto,  became  and 
was,  to  all  intents  and  purposes,  an  act  of  bet 
Legislature.  Now,  there  are  here  a  contract 
and  a  statute.  Ohio  reserves  the  right  tn 
"change,  alter,  and  amend"  the  statute,  bat 
surely  not  to  change,  alter,  and  amend  the  con- 
tract. Indeed,  if  there  be  a  contract,  such  a 
provision  would  be  void,  because  it  would  be 
inconsistent  with  and  destructive  of  it.  Bat  the 
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two  provisos  in  the  4th  section,  and  the  proviso 
is  the  15th  section,  do  all,  as  I  think,  look  to 
the  distinction  between  that  which  is  contract, 
sod  that  which  is  merely  a  legislative  act. 

The  first  proviso  in  the  4th  section,  which 
makes  some  domestic  exemptions  from  toll, 
with  which  Congress  had  nothing  to  do  (such 
u  persons  going  to  market,  to  public  worship, 
4c,).  is  couched  in  this  language:  "  Provided, 
That  nothing  in  this  act  shall  be  so  construed 
u  to^authorize"  the  collection  of  tolls  from  such 
objects;  but  it  does  not  say  that  no  tolls  shall 
be  collected  from  them.  This  statute  does  not 
authorize  such  collection,  yet  some  future  act 
may.  But  the  second  proviso  which  follows 
Ihis  immediately,  and  which  might  have  been 
iacluded  under  the  first, without  any  "provided 
ibo,"  had  it  not  been  intended  to  place'  the 
two  subjects  in  totally  different  categories,  de- 
clares "  that  no  toll  shall  be  received  or  col- 
lected for  the  passage  of  any  stage  or  coach 
conveying  the  United  States  mail,  &c.,  not 
manning  it  to  the  construction  of  this  statute 
merely,  as  in  the  other  case,  but  a  universal 
prohibition,  extending  to  all  future  time. 

The  proviso  in  the  15th  section  seems  to  con- 
template alteration  and  amendment  in  the  rates 
of  toll,  not  in  the  objects  on  which  it  is  to  be 
levied. 

"  It  shall  be  lawful  for  the  General  Assem- 
bly, at  any  future  session  thereof,  without  the 
accent  of  Congress,  to  change,  alter,  or  amend 
Ihis  act :  Provided,  That  the  same  shall  not  be 
to  changed,  altered,  or  amended,  as  to  reduce 
m  increase  the  rates  of  toll  hereby  established 
below  or  above,  &c."  8o  that  the  objects  ex- 
■apted  from  toll  by  the  second  proviso,  are, 
hr  that  reason,  out  of  the  operation  of  the  15th 
lection.  They  may,  it  is  true,  be  some  incon- 
heacy  in  the  apparent  ends  and  objects  of  the 
tot  proviso  in  the  4th  and  the  proviso  in  the 
ttth  section — the  one  implying  that  the  objects 
■Meet  to  toll  might,  and  the  other  that  they 
Bight  not  be  thereafter  extended.  Yet  both  are 
■consistent  with  the  supposition  that  toll  might 
to  levied  on  the  objects  exempted  in  the  second 
proviso.  But  it  is  still  more  important  that  the 
kief  end  and  purpose  of  the  contract  would  be 
rostrated  and  destroyed  by  allowing  Ohio  to 
B  repeal  that  proviso. 

t27*]  *But  if  Ohio  had  a  right  to  change 
■d  alter  that  proviso, and  if  it  were  so  changed 
J  >Jte  Act  of  February  24th,  1887,  it  is  re- 
tored  by  the  24th  section  of  the  Act  of  March 
*U.  1888.  That  act  empowers  the  Board  of 
frhlic  Works  to  revise  the  rate  of  tolls  on  the 
lalioaal  Road,  and  to  modify  the  same  so  as  to 
siae  and  collect,  in  the  most  equable  manner, 
be  turn  necessary  to  defray  expenses,  &c. ,  "  ac- 
ording  to  the  true  intent  and  meaning  of  the 
let  of  February,  1881."  And  the  Board  of 
"oblic  Works,by  virtue  of  the  power  so  vested 
i  them,  charged  the  toll  which  is  the  subject 
t  this  suit;  so  that  at  last  the  case  rests  upon 
'the  true  intent  and  meaning  of  the  Act  of 
Vhmary  4th,  1881,"  just  as  it  stood  when  it 
«s  adopted  by  Congress,  and  became  a  con- 
tact between  the  United  States  and  Ohio. 
B.  I  contend  that  the  levy  of  the  toll,  which 
•  the  subject  of  this  suit,  was  a  violation  of 
bat  contract. 

Hominally,  and  in  express  words,  by  the 
tatute  of  March  19th,  1888,  the  second  mail 
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coach,  as  well  as  the  first,  is  permitted  to  pass 
toll  free;  but  toll  is  charged  against  the  pro- 
prietor of  such  coach  for  the  passengers  which 
are  carried  in  it.  Now,  no  toll  is  charged  to 
persons  who  pass  the  gates,  unless  they  pass  in 
a  mail  coach.  Out  of  the  mail  coach- they  go 
free— in  it,  toll  is  charged  upon  them  against  the 
proprietor,  because  he  owns  the  mail  coach ;  or 
in  other  words,  toll  is  charged  upon  the  mail 
coach  to  the  amount  of  ten  cents  for  each  pas- 
senger which  it  carries. 

Now,  it  cannot  for  a  moment  be  contended 
that,  under  this  contract  (if  it  be  a  contract), 
and  within  its  spirit,  either  the  horses  drawing 
the  mail  coach,  or  the  person  driving  it.  can  be 
charged  with  toll.  It  would  be  a  mere  evasion 
to  contract  that  the  mail  should  pass  toll  free, 
and  vet  charge  toll  on  its  necessary  incidents. 
I  think  it  would  be  equally  so,  though  not  at 
first  view  so  striking,  to  charge  toll  on  that 
which  was  its  uniform  incident  at  the  time  of 
the  contract,  because  riot  absolutely  indispens- 
able to  its  passage.  Thus  it  is  wjth  the  trans- 
portation of  passengers.  The  agreed  case  shows 
that,  at  the  time  of  the  contract,  and  before  and 
since,  it  has  been  the  uniform  practice  to  carry 
passengers  in  the  mail  coaches. 

It  must  be  presumed  that  the  contract  was 
made  with  aview  to  that  practice;  and  in  stip- 
ulating that  the  mail  coaches  should  pass  free 
of  toll,  that  both  parties  intended  they  should 
so  pass  with  their  usual  incidents  —  horses, 
coachmen,  guards,  passengers.  If  not  with  all, 
with  what  part?  It  will  be  answered,  that  only 
which  is  necessary.  But  the  question  recurs, 
how  far  necessary,  and  who  is  to  determine  the 
necessity  which  will  bring  the  case  within  the 
spirit  of  the  contract?  Horses  are  necessary, but 
how  many?  Persons  to  conduct  the  coach  and 
protect  the  mail,  but  how  many  of  them?  May 
you  take  an  agent  or  guard  free  of  toll  ?  The 
necessity  for  each  of  these  is  in  the  same  degree 
with  the  necessity  of  passengers — both  tend  to 
the  security  of  the  mail;  but  it  is  possible  that 
it  may  *go  safely  without  either,  and  [*728 
both  or  neither  should  be  exempt  from  toll. 

Such  was  clearly  the  understanding  at,  and 
long  after,  the  date  of  the  contract.  The  agreed 
case  shows  that  Ohio  permitted,  and  still  per- 
mits, one  daily  line  of  mail  coaches  to  go,  with 
its  passengers,  toll  free.  There  was,  therefore, 
a  perfect  understanding  as  to  what  was  carried, 
and  should  continue  to  be  carried,  in  the  mail 
coach,  and  partake  of  its  exemption.  But  the 
State  now  claims  to  limit  this  exemption  to  the 
passengers  in  one  daily  line  of  mail  coaches, 
and  to  charge  toll  on  those  transported  in  the 
second  daily  line.  I  think  there  Is  nothing  to 
warrant  this  limitation.  It  is  true,  that  at  the 
time  of  making  the  contract  the  mail  was  car- 
ried in  one  daily  line  of  coaches,  but  there  is 
nothing  in  the  contract  to  limit  it  to;  that  but, 
on  the  contrary,  it  must  have  been  within  the 
contemplation  of  the  parties  that  the  number  of 
lines  should  be  increased  according  to  the  wants 
of  the  country  and  the  convenience  of  the  de- 
partment. This,  also,  seems  to  be  admitted; 
for  the  second  line  of  coaches  is  permitted  to 
pass  toll  free,  if  it  carry  no  passengers.  Now, 
if  the  first  line  of  coaches  has  a  right,  under 
the  contract,  to  carry  its  passengers  toll  free, 
and  if  the  second  line  has  a  right  to  pass  toll 
free,  no  toll  can  be  charged  upon  it  for  its  pas. 
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sengere,  for  they  are  just  as  much  the  usual 
and  well  understood  incidents  of  a  second,  as 
of  a  first  line  of  mail  coaches.  Toll,  therefore, 
can  be  charged  upon  them  only  were  the  mail 
is  put  into  more  than  one  line  of  coaches  wrong- 
fully, for  the  purpose  of  avoiding  the  payment 
of  toll.  We  show  that  such  is  not  the  case 
here. 

3.  But  I  contend,  also,  that  the  coach  carry- 
ing the  United  States  mail,  upon  a  post  road 
established  by  law,  is  a  matter  over  which  a 
State  has  no  power  or  sovereignty,  and  which 
it  cannot  by  law  burden  with  any  toll  or  impo- 
sition whatsoever.  It  is  another  question,  how 
a  road,  which  is  the  property  of  a  State,  is  to 
be  made  a  post  road;  but  when  it  once  is  so, 
and  fairly  the  property  of  the  United  States, 
as  this  road  was,  and  is  to  that  extent  and  for 
that  purpose,  the  State  has  no  power  to  inter- 
fere with,  lay  burdens  upon,  or  prescribe  the 
manner  of  its  use.  The  mail  is  transported  un- 
der a  law  of  Congress,  by  contracts  made  with 
the  Postmaster-General.  For  the  convenience 
of  the  public'and  the  security  of  the  mails,  he 
requires  it  to  be*  carried  in  coaches  adapted  to 
the  transportation  of  passengers,  and  the  con- 
tracts could  not  be  executed  according  to  their 
spirit,  and  with  due  regard  to  the  safety  of  the 
mails,  should  the  contractor  fail  to  provide  for 
the  transportation  of  passengers.  The  com- 
pensation paid  for  carrying  the  mail  is  fixed 
with  a  view  to  these  duties  and  conditions,  and 
any  tax  or  toll  levied  on  a  contractor  on  ac- 
count of  passengers,  by  so  much  lessens  his 
compensation,  or  it  compels  the  department  to 
increase  it  to  an  equivalent  amount.  Nay,  if 
such  toll  may  be  levied,  it  enables  a  State,  at 
pleasure,  to  prohibit  the  transportation  of  pas- 
739*]  sengers  in  all  mail  coaches,  and  •thus 
take  away  its  greatest  safeguard.  In  like 
manner,  the  State  might  tax,  at  its  toll  gates, 
even  to  prohibition,  a  guard  passing  upon  and 
with  the  coach  carrying  the  mail.  This  case, 
as  I  view  it,  falls  within  the  reasoning  of  the 
court  in  Dobbins  v.  The  Commissioners  of  Erie 
County  (18  Peters.  448,  450). 

The  transportation  of  the  United  States  mail 
is  a  substantive  power  in  Congress,  to  which 
the  establishment  of  post  roads,  though  spe 
cially  granted  by  the  Constitution,  is  but  an 
incident;  for  it  can  be  only  with  a  view  to  the 
transportation  of  the  mail  that  Congress  could 
use  the  power  to  establish  post  roads,  and  the 
passage  of  the  mail  in  the  coach  along  the  post 
road,  with  the  horses  which  move  it,  and  the 
drivers  who  guide,  and  the  passengers,  or 
guards  who  protect  it  from  violation,  are,  to 
borrow  the  language  of  the  court,  in  McCuUoch 
v.  Maryland,  which  is  repeated  by  Chief  Justice 
Marshall  in  Weston  v.  The  City  of  Charleston 
(2  Peters,  46),  "  those  means  which  arc  em- 
ployed by  Congress  to  carry  into  execution  the 
power  conferred  on  that  body  by  the  people  of 
the  United  Slates,"  and  "  the  attempt  to  use 
the  power  of  taxation,"  or  the  levying  of  tolls 
"  on  the  means  employed  by  the  government 
of  the  Union  in  pursuance  of  the  Constitution, 
is  itself  an  abuse,  because  it  is  the  usurpation  of 
a  power  which  the  people  of  a  single  State  can- 
not give;"  for  "the  States  have  no  power,  by 
taxation  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control  the  operation  of 
the  constitutional  laws  enacted  by  Congress  to 
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carry  into  execution  the  powers  vested  in  the 
general  government." 

The  right  to  tax  these  contracts  for  the  trans- 
portation of  the  mail  must  operate  upon  the 
contractors  before  they  make  their  bids,  and 
thus  have  a  sensible  effect  upon  the  contracts. 
If  this  power  be  allowed  to  exist  at  all,  in  this 
case  "its  extent  depends  upon  the  will  of  a 
distinct  government.  It  may  be  carried  to  an 
extent  which  will  arrest  them  entirely." 

Mr.  Swayne's  argument  was  as  follows: 
Before  proceeding  to  the  discussion  of  theques 
tion  arising  in  the  case,  I  respectfully  submit 
to  the  consideration  of  the  court  the  following 
preliminary  points: 

1.  The  Act  of  the  Legislature  of  Ohio  of 
February  4,  1831,  which  Ties  at  the  bottom  of 
this  controversy,  and  upon  which  it  must  be 
determined,  is  a  local  State  law,  and,  being 
such,  this  court,  in  giving  it  a  construction, 
will  follow  the  decisions  of  the  highest  judicial 
tribunal  of  that  State.  (McKean  v.  IManty'i 
Lessee,  5  Cranch,  82;  Polk's  Lessee  v.  WendaB, 
9  Cranch,  87;  Mutual  Ass.  Society  v.  WatU.  1 
Wheat.,  279;  Shipp  et  al.  v.  Miller's  Beirs,  i 
Wheat.,  316;  Gardner  v.  Collins,  2  Peters.  5*j 
U.  8.  v.  Morrison,  4  Peters,  127;  Anderson  ei 
al.  v.  Griffin,  5  Peters,  151.) 

"  We  receive  the  construction  given  by  tJwj 
courts  of  the  nation  as  the  true  sense  of  the  law] 
and  feel  ourselves  no  more  at  liberty  *to  [*73fl 
depart  from  that  construction  than  to  depart 
from  the  words  of  the  statute.  On  this  prin- 
ciple, the  construction  given  by  this  court  t< 
the  Constitution  and  laws  of  the  United  State) 
is  received  by  all  as  the  true  construction ;  and 
on  the  same  principle,  the  construction  given 
by  the  courts  of  the  several  States  to  the  legi» 
lative  acts  of  those  States  is  received  as  true, 
unless  it  conflict  with  the  Constitution,  laws,  oj 
treaties  of  the  United  States." 

"  This  course  is  founded  upon  the  principb 
supposed  to  be  universally  recognized — that  th< 
judicial  department  of  every  government 
where  such  department  exists,  is  the  appro 
priate  organ  for  construing  the  legislative  act 
of  that  government."  (Elmendorf  v.  Taylor  n 
al.,  10  Wheat.,  152.) 

"  Nor  is  it  questionable  that  a  fixed  and  re 
ceived  construction  of  their  respective  laws  ii 
their  own  courts,  makes  in  fact  a  part  of  tin 
statute  law  of  the  country,  however  we  m»v 
doubt  the  propriety  of  that  construction.' 
{Shelby  etal.  v.  Guy,  11  Wheat..  361.) 

2.  If  there  be  doubt  in  the  minds  of  the  court  a 
to  the  proper  construction  of  the  legislative  Ac 
of  1831,  that  doubt  will  be  so  resolved  as  til 
sustain  the  claim  of  the  defendant  in  error. 

"  The  presumption  must  always  be  in  favw 
of  the  validity  of  laws,  if  the  contrary  is  D' 
clearly  demonstrated."   (Cooper  v.    Tkfair, 
Dall.,14.) 

If  the  first  of  these  points  be  sustained, 
determines  this  case.  This  identical  questior. 
has  been  twice  decided  by  the  highest  court  d 
judicature  of  the  State,  in  favor  of  the  defend 
ant  in  error.  The  first  of  these  decisions  w« 
made  in  1835,  by  the  Supreme  Court  of  thi 
State,  sitting  in  bank  (The  State  of  Oku  r 
Neil  &  Moore,  7  Ohio  Rep.,  132);  the  second 
by  the  Supreme  Court  in  this  case. 

Why  is  this  point  not  tenable?  It  is  tmr, 
Congress  assented  to  the  act  of  the  Legislators 

Howakd  8. 
Digitized  by  VaOOQlC 


1845 


Kbil,  Moore  &  Company  t.  The  State  of  Ohio. 


780 


but  that  assent  was  given  without  limit  or 
qualification.  It  does  not  make  the  act  any  the 
less  "the  act  of  the  Legislature  of  a  particular 
Slate" — nor  does  it  in  any  wise  change  the 
principles  upon  which  it  is  to  be  construed.  I 
am  unable  to  perceive  any  reason  why  its  con- 
struction should  not  be  determined  by  the  same 
lights  which  are  applied  in  this  court  to  other 
State  enactments;  and  I  think  it  may  be  safely 
affirmed  that  every  argument  advanced  in  the 
authorities  cited,  to  sustain  the  principle  which 
they  decide,  applies  with  undiminished  force  in 
this  case. 

If  in  this  I  err,  if  these  two  solemn  decisions 
of  the  highest  judicial  tribunal  of  the  Slate 
have  not  settled  the  question,  then  I  rely  upon 
the  merits  of  the  case. 

Before  considering  them,  it-is  proper  briefly 
to  advert  to  the  circumstances  under  which  the 
road  was  ceded  by  the  United  States  to  the  Stale 
of  Ohio. 

"  In  the  construction  of  the  statutory  or  local 
laws  of  a  State,  it  is  frequently  necessary  to 
recur  to  the  history  and  situation  of  the 
country,  in  order  to  ascertain  the  reason  as 
731*]  well  as  the  meaning  of  *many  of  the 
provisions  in  them,  to  enable  a  court  to  apply 
with  propriety  the  different  rules  of  construing 
statutes."  (Prenton  v.  Browder,  1  Wheat.,  115.) 

At  the  time  of  the  passage  of  the  Act  of  the 
Legislature  of  1831,  a  considerable  part  of  the 
mad  in  Ohio  had  been  finished  and  in  use  some 
time.  It  was  rapidly  going  to  ruin.  The  gen- 
eral government  made  no  appropriations,  and 
took  no  other  step  to  keep  it  in  repair.  There 
was  no  prospect  of  any  such  provision  being 
made.  The  same  course  had  been  pursued  in 
regard  to  the  road  east  of  the  Ohio  River,  and 
targe  sections  of  it  were  nearly  impassable. 
Under  these  circumstances,  the  'State  of  Ohio 
came  forward  and  proposed  to  take  charge  of 
the  road  within  her  limits,  and  keep  it  in  repair 
upon  the  terms  specified  in  the  act  referred  to. 
Congress  immediately  assented,  and  the  State 
thereupon  took  charge  of  the  road.  This  act 
provided  for  a  loan  of  money  to  the  road  fund. 
Such  loans  have  been  frequently  made  since 
for  repairs;  and  notwithstanding  that  the  tolls 
have  been  repeatedly  extended  and  enlarged, 
both  aa  to  objects  and  rates,  the  road  is  at  this 
time  largely  in  debt,  and  yet  needs  constant  and 
large  repairs.  With  all  the  tolls  now  levied 
upon  it,  including  the  important  item  in  con- 
troversy in  this  suit,  the  road  is  a  heavy  burden 
to  the  State,  and  has  required  and  still  requires 
unremitted  vigilance  and  effort  to  prevent  it 
from  becoming  an  entire  ruin. 

Treating  the  question  under  consideration  as 
an  open  one,  I  lay  down  two  propositions: 

1st.  That  the  State  has  as  broad  a  right  to 
levy  and  collect  tolls  upon  this  road,  as  if  it 
bad  been  constructed  by  her.  without  the  United 
States  having  been  in  any  wise  connected  with 
it;  subject,  however,  to  this  perpetual  and 
only  restriction — that  the  whole  amount  col- 
lected shall  be  neither  more  nor  less  than  suf- 
ficient to  meet  the  costs  and  charges,  direct 
and  incidental,  of  keeping  the  road  in  repair. 

2d.  That  the  levying  of  toll  upon  passengers 
conveyed  in  mail  coaches  is  not  in  conflict  with 
the  proviso  in  the  4th  section  of  the  Act  of 
1831— "that  no  toll  shall  be  collected  for  the 
passage  of  any  stage  or  coach  conveying  the 
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United   States  mail,  or  horses  bearing  the 
same." 

If  the  first  of  these  propositions  be  sound,  the 
second  is  not  material  m  this  case.  I  rely, 
however,  confidently  upon  both. 

1.  As  to  the  first  proposition. 

It  has  been  shown  already  that  Congress 
consented  unqualifiedly  to  all  the  provisions  of 
the  Act  of  the  Legislature  of  February  4, 1831. 

For  the  sake  of  clearness  and  continuity  of 
view,  at  the  hazard  of  being  tedious,  I  will 
here  again  quote  the  15th  section  of  that  act. 
It  is  the  turning  point  of  this  case. 

"  Sec.  15.  That  it  shall  be  lawful  for  the 
General  Assembly  at  any  future  session  there- 
of, without  the  assent  of  Congress,  to  change, 
'alter,  or  amend  this  act,  provided  the  [*7o2 
same  shall  not  be  so  changed,  altered  or 
amended,  as  to  reduce  or  increase  the  rates  of 
toll  hereby  established,  below  or  above  a  sum 
necessary  to  defray  the  expenses  incident  to  the 
preservation  and  repair  of  said  road,  to  the 
erection  of  gates  and  toll  houses  thereon,  and 
for  the  payment  of  the  fees  or  salaries  of  the 
superintendent,  the  collectors  of  tolls,  and  of 
such  other  agents  as  may  be  necessarily  em- 
ployed in  the  preservation  and  repair  of  the 
same,  according  to  the  true  intent  and  meaning 
of  this  act." 
First.  The  power  "to  change,  alter,  or  amend," 
is  given  in  the  broadest  language.  What  is  the 
restriction?  8imply  that  "the  rates  of  toll" 
thereby  established  shall  not  be  reduced  or  in- 
creased "  below  or  above  a  sum  necessary  "  for 
the  preservation  and  repair  of  the  road.  This 
is  the  only  restriction  upon  the  power  of  the 
State.  The  object  of  both  parties  was  to  pre- 
serve the  road.  Congress  asked  no  guaranty 
beyond  this,  and  the  State  gave  none.  To 
secure  the  preservation  of  the  road,  and  at  the 
same  time  to  get  rid  of  the  burden,  was  the 
inducement  to  the  general  government  To 
prevent  the  destruction  of  the  road,  and  to  pro- 
vide the  means  of  preserving  it,  from  the  road 
itself,  was  the  purpose  of  the  State. 

Such  being  the  only  restriction  upon  the 
power  of  the  State,  whenever  any  act  is  done 
by  her,  the  validity  of  which  is  questioned,  the 
true  mode  of  arriving  at  a  sound  conclusion, 
is  to  inquire  whether  it  is  within  this  restriction. 
If  it  be  not,  however  unwise  or  impolitic  it 
may  be,  it  is  as  valid  as  any  other  act  of  the 
State. 

Since  the  passage  of  the  Act  of  1881,  various 
objects,  not  enumerated  in  it,  have  been  sub- 
jected to  toll ;  but  it  is  admitted  in  the  agreed 
facts,  that  the  "rates"  of  all  the  tolls  are 
neither  above  nor  below  the  sum  prescribed  in 
the  act.  Passengers  in  one  of  the  lines  of 
mail  coaches  are  a  part  of  these  objects.  Are 
they  within  this  restriction?  Suppose  the  stages 
and;  horses  carrying  the  mail  had  in  like  man- 
ner been  embraced  in  these  objects,  and  sub- 
jected to  toll,  as  upon  other  turnpike  roads; 
how  could  they  be  said  to  be  within  a  restric- 
tion, which  does  not  allude  to  them  in  the  most 
distant  manner,  and  which  relates  to  a  wholly 
different  subject? 

It  may  possibly  be  contended  that  the  proviso 
in  this  section  is  confined  to  the  rates  of  toll 
upon  the  objects  enumerated  in  that  act.  If 
it  be  so,  it  is  immaterial  in  this  case.  The 
tolls  in  that  act  have  been  repeatedly  increased, 
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but  never  reduced.  If  this  construction  be 
adopted,  then  the  agreed  fact,  that  all  the  tolls 
(including  those  upon  new  objects)  are  neither 
"  below  nor  above  the  sum  required  to  be  col- 
lected is  an  immaterial  matter.  Whichever 
construction  be  adopted,  it  is  clear  that  levying 
toll  upon  an  object  not  subjected  to  toll  by  the 
Act  of  1881  is  not  within  this  restriction. 

The  literal  meaning  of  this  proviso  may  pos- 
sibly be  as  suggested,  but  a  few  words  will  be 
sufficient  to  show  that  such  is  not  the  proper 
construction.  If  it  were,  this  absurd  corise- 
733*]  quence  would  follow,  *tbe  State  may 
raise  the  tolls  upon  the  objects  specified  in  the 
act  so  high  as  to  yield  a  sum  sufficient  to  keep 
the  road  in  repair;  and  in  addition,  levy  any 
amount  of  tolls  upon  other  objects,  and  apply 
it  to  other  purposes. 

To  insist  upon  such  a  construction,  would  be 
about  as  rational  as  for  the  defendant  in  error 
to  contend  that  coaches  carrying  a  part  of  the 
mail  are  not  within  the  terms  and  meaning  of 
the  clause  exempting  from  toll  coaches  carrying 
the  mail. 

If  we  look  beyond  the  letter  of  the  proviso 
to  the  context  of  the  act,  no  doubt  can  remain 
as  to  its  true  meaning.  Either  construction, 
however,  affects  the  defendant  in  error  alike, 
and  suits  equally  with  the  views  here  presented. 

After  this  examination  of  the  subject,  can  it 
be  doubted  that  it  was  the  intention  of  both 
parties,  when  the  Acts  of  1881  were  passed, 
that  the  State  should  have  all  the  power  claimed 
for  it  in  this  proposition,  subject  only  to  the 
restriction  mentioned. 

Second.  The  Act  of  February  4,  1881,  con- 
tains a  proviso,  at  the  end  of  the  1st  section, 
and  two  at  the  close  of  the  4th  section,  to 
which,  in  connection,  I  desire  to  call  the  atten- 
tion of  the  court. 

The  first  provides  that  the  number  of  gates 
on  the  road  shall  not  exceed  one  for  every 
twenty  miles. 

The  second  exempts  from  toll  persons  passing 
to  or  from  public  worship ;  or  to  or  from  musters ; 
or  to  or  from  their  common  business  on  their 
farms  or  woodlands;  or  to  or  from  a  funeral; 
or  to  or  from  a  mill ;  or  to  or  from  their  common 
places  of  trading,  or  market,  including  their 
carriages  and  horses,  or  oxen  drawing  the 
same. 

The  third  exempts  from  toll  any  stage  or 
coach  conveying  the  mail  of  the  United  States, 
and  the  horses  drawing  the  same;  any  wagon 
or  carriage  laden  with  the  property  of  the 
United  States ;  any  cavalry  or  other  troops  of  the 
United  States ;  arms  or  military  stores  belonging 
to  the  United  States;  arms  or  military  stores 
belonging  to  any  of  the  States,  or  to  any  person 
on  duty  In  the  military  service  of  the  United 
States,  or  of  the  militia  of  any  of  the  States. 

All  these  provisos  stand  upon  the  same  foot- 
ing. They  are  alike  obligatory  as  to  duration 
and  inviolability. 

If  the  State  can  "  alter,  amend,  or  change  " 
any  of  them,  she  can  do  all.  She  can  abrogate 
all  or  none.  All  or  none  were  intended  to  be 
perpetual  and  unalterable. 

The  State  has  found  it  necessary,  besides  in- 
creasing the  rates  of  toll,  to  increase  the  num- 
ber of  gates.  There  are  gates  now  every  ten 
miles,  and,  in  some  instances,  "half  gates" 
at  the  end  of  five  miles. 
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She  has  abrogated  the  exemption  from  toD 
in  favor  of  those  going  to  mill,  market,  and 
their  common  places  of  trading. 

She  has  abrogated  nearly  all  the  other  exemp- 
tions. 

That  in  favor  of  mail  coaches  and  horses  is 
one  of  the  few  left. 

•Was  it  a  violation  of  the  Act  of  1881  [*734 
toVect  these  gates,  and  abrogate  these  exemp- 
tions? Was  it  within  the  restriction  contained 
in  the  16th  section? 

Have  not  all  those  passing  the  additions! 
gates,  and  all  those  going  to  mill,  market,  or 
their  usual  places  of  trading,  much  more 
ground  for  complaint  than  the  plaintiffs  in 
error? 

Can  they  resist  the  payment  of  the  new  toll* 
imposed  upon  them? 

If  the  State  had  a  right  to  make  the* 
changes  in  the  Act  of  1881,  and  to  abrogate 
these  exemptions,  has  she  not  the  same  right  to 
abrogate  the  remaining  exemption  as  to  mail 
coaches,  whenever  she  may  think  proper  to  do 
so?  Wherein  lies  the  difference,  and  how  are 
the  cases  distinguished? 

It  will  be  observed  that  these  exemptions 
contain  no  words  of  perpetuity. 

The  part  of  the  statute  which  contains  them 
is  separated  from  the  part  containing  the  power 
to  alter  and  amend  and  restricting  it  by  ten  in 
tervening  sections,  which  are  wholly  silent 
upon  the  subject. 

If  it  had  been  the  intention  of  the  Legislature 
that  this  exemption  as  to  mail  coaches  and 
horses  should  be  perpetual,  would  there  not 
have  been  added,  at  the  end  of  the  15th  section, 
after  the  other  perpetual  restriction  which  it 
contains,  a  clause  like  this: 

"  And  provided,  also.  That  no  toll  shall  ever 
be  collected  from  any  stage  coach  carrying  the 
mail  of  the  United  States,  nor  from  the  horses 
drawing  the  same?" 

Nothing  of  this  kind  is  to  be  found  in  any 
part  of  the  act. 

I  think  these  views  fully  sustain  the  first 
proposition. 

2.  As  to  the  second  proposition. 

The  ground  upon  which  the  plaintiffs  in  er- 
ror mainly  rely,  is,  I  understand,  that  passen- 
gers conveyed  in  coaches  carrying  the  mails 
are  within  the  proviso  of  the  fourth  section  of 
the  Act  of  1881,  which  exempts  the  coach  and 
horses  from  toll,  and  consequently  that  such 
passengers  are  exempted  also. 

If  this  were  so,  I  think  I  have  shown  that  it 
was  in  the  power  of  the  Legislature  at  any 
time  to  abrogate  all  or  any  part  of  this  exemp- 
tion, and  if  it  were  necessary,  I  might  safely 
contend  that  as  respects  such  passengers  the 
Legislature  has  done  so. 

But  I  rely  confidently  upon  the  proposition 
that  such  passengers  are  not  within  this  ex- 
emption. 

In  the  year  1885.  the  Supreme  Court  of  Ohio, 
in  bank,  in  a  case  between  the  same  parties  (ad- 
verted to  elsewhere  in  this  argument  in  another 
connection),  delivered  the  following  unanimous 
judgment  upon  this  point: 

"First,  then,  is  the  Act  of  the  General  A* 
sembly  imposing  this  toll,  unconstitutional?  Or. 
in  other  words,  is  it  a  tax  on  the  coach  itself, 
calculated  in  its  consequences  to  impede  or  ob 
struct  the  conveyance  of  the  United   State* 
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mail?  We  hold  the  negative.  The  coach,  the 
horses,  the  drivers,  and  the  proprietors  are  ex- 
736*]  empted  in  "express  terms.  But  it  is 
said  that  contracts  for  the  transportation  of  the 
mail  were  made  in  reference  to  the  conveyance 
of  passengers.  Such  may  have  been  the  case. 
The  Postmaster  General  is  not  authorized, 
however,  to  make  any  contract  exempting  pas- 
sengers, either  in  coaches  or  on  foot,  from  the 
payment  of  toll.  His  contracts  can  extend  only 
to  the  mail,  and  the  mode  of  its  conveyance. 
The  defendants  have  the  right  to  the  road  se- 
cured to  them  by  the  acts  of  Congress,  and  of 
the  Assembly,  free  from  toll,  for  such  carriages, 
horses,  and  attendants,  as  may  be  necessary  to 
enable  them  fully  to  comply  with  their  con- 
tracts; but  when  they  attempt  to  go  beyond 
this,  and  resort  to  means  to  increase  their  profits, 
not  necessarily  connected  with  their  contracts, 
they,  like  others,  are  rightfully  subjected  to  the 
inconvenience  of  paying  the  toll,  which  the 
convenience  of  a  good  road  imposes. 

"The  proposition  cannot,  we  think,  be  main- 
tained, that  passengers  are  necessary  for  the 
conveyance  of  the  mail,  and  if  they  are  not,  a 
tax  on  them  is  in  no  light  in  which  the  subject 
can  be  viewed  a  tax  on  the  coach  itself,  nor 
calculated,  in  its  consequences,  to  impede  or 
obstruct  the  transportation  of  the  mail."  (State 
ef  Ohio  v.  NeU  &  Moore,  7  Ohio  Rep.,  133.) 

This  opinion  was  adhered  to  and  deliberately 
affirmed  In  the  case  at  bar.  The  reasoning  of 
the  court  seems  to  me  to  be  conclusive.  It  cov- 
ers the  whole  ground  of  the  objections  urged 
by  the  plaintiffs  in  error.  Further  discussion 
can  add  little  to  its  force.  I  should  not  fear  to 
rest  this  part  of  the  case  entirely  upon  it.  The 
proposition  which  it  maintains,  however,  as- 
sailed, requires,  I  think,  little  effort  to  support 
h.  It  seems  to  me  to  be  such,  as  almost  to  pre- 
sent one  of  those  cases  in  which  "the  truth  is 
discoverable  by  its  own  light,  without  the  aid 
of  argument." 

This  toll  is  levied,  not  upon  the  plaintiffs  in 
error,  but  upon  the  passengers  conveyed  in 
their  coaches.  If  those  from  whom  it  \k  exacted 
pay  it,  surely  it  is  no  burden  upon  those  who 
convej»  them.  The  latter  are  not  compelled  to 
pay  it,  unless  they  assume  it.  Stripped  of  all 
circumlocution,  the  language  of  the  plaintiffs 
in  error  is.in  effect, this:  Allow  us  to  receive  this 
toll,  instead  of  the  State,  and  the  mail  will  be 
carried  at  less  cost  to  the  Postofflce  Depart- 
ment. The  same  reasoning  upon  which  they 
rely,  would  apply  equally  to  everything  else 
they  may  choose  to  carry  in  their  mail  coaches, 
or,  indeed,  in  any  other  vehicle  in  which  they 
may  carry  a  part  of  the  mail,  with  the  sanction 
of  the  Postmaster-General.  The  answer  is,  that 
the  general  government  has  not  asked,  and  that 
the  State  had  not  conceded  any  such  exemption. 
I  do  not  see  but  that  the  same  argument  would 
apply  with  equal  force  to  any  other  toll  col- 
lected on  the  road.  Give  to  the  plaintiffs  in 
error  any  other  toll,  and  undoubtedly  they 
would  carry  the  mail  at  so  much  less  cost  to 
the  government.  The  circle  of  this  argument 
is  wide  enough  to  include  every  toll  levied  upon 
736*]  the  road.  If  we  depart  *f  rom  the  con- 
struction of  this  exemption,  contended  for  by 
the  defendant  in  error,  where  shall  the  depart- 
ure be  limited? 

Another  act  of  the  legislature  of  Ohio  pro- 
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vides  that  "  all  boats"  belonging  to  the  United 
States  "  shall  be  permitted  to  navigate  either  of 
the  canals  of  this  State  free  from  the  payment 
of  tolls."  (88  Ohio  Laws,  87.)  Does  this  ex- 
emption of  the  boat  from  toll  exempt  from  toll 
also  the  lading  upon  it  belonging  to  private  in- 
dividuals? If  the  exemption  of  the  coach  ex- 
empts the  passengers,  why  does  not  the  exemp- 
tion of  the  boat  also  exempt  the  lading? 

Before  and  at  the  time  of  the  passage  of  the 
Act  of  1831,  it  was  no  more  "  usual"  to  convey 
passengers  in  mail  coaches  on  the  National 
Road,  than  it  was  before  and  at  the  time  of  the 
passage  of  this  law,  to  transport  lading  in  boats 
upon  the  canal.  "If  not  necessary,  it  is  use- 
ful" in  the  same  manner.  Were  the  boat  re- 
moved, by  contract,  from  point  to  point,  upon 
the  canal,  the  exemption  of  the  lading  would  as 
much  lessen  the  cost  of  the  removal  of  the  boat, 
as  the  exemption  of  the  passengers  would  lessen 
the  cost  of  the  transportation  of  the  mail.  Were 
the  boat  a  mail  boat,  the  exemption  of  the  lad- 
ing would  be  much  more  important  to  the 
United  States  than  the  exemption  of  passen- 
gers as  claimed  in  this  case.  Lading  is  as 
closely  associated  with  the  idea  of  a  boat  upon 
the  canal,  as  passengers  are  with  that  of  a  mail 
coach  on  the  National  Road.  The  term  "boat" 
as  much  includes  lading,  as  the  term  "  mail 
coach''  does  passengers.  I  am  aware  of  no  ar- 
gument applicable  to  one,  that  does  not  apply 
equally  to  the  other.  In  my  apprehension  the 
parallel  is  perfect. 

To  insist  seriously  that  the  exemption  of  the 
boat  exempts  the  lading,  would  probably  be 
deemed  by  all  a  gross  absurdity.  Does  not  this 
claim  of  the  plaintiffs  in  error,  by  the  clearest 
analogy,  embrace  that  case  and  lead  to  this  re- 
sult? 

A  proposition  leading  to  a  consequence  so 
absurd,  must,  itself,  necessarily  be  unsound. 

It  will  be  observed  that  the  decision  of  the 
Supreme  Court  in  1885  was  made  before  tbe 
plaintiffs  in  error  entered  into  the  contract  with 
the  Postmaster-General, which  was  in  existence 
when  this  cause  of  action  arose.  That  contract 
was  made  and  this  liability  incurred,  of  course, 
with  full  knowledge  of  that  decision. 

It  will  also  be  observed  that  the  objection  to 
the  toll  in  question  does  not  come  from  the 
general  government,  which  is  said  to  be  ag- 
grieved, nor  from  those  upon  whom  the  toll  is 
laid,  but  from  .the  mail  contractors,  who  have 
voluntarily  assumed  a  vicarious  responsibility 
for  their  passengers,  and  patriotically  seek  in 
this  suit,  unbidden,  to  vindicate  the  violated 
rights  of  the  United  States. 

Upon  what  consideration  this  is  done,  it  is 
not  material  to  inquire. 

Since  the  foregoing  was  written,  I  have  seen 
tbe  argument  of  the  plaintiffs  in  error.  It  ren 
ders  a  few  additional  remarks  necessary. 

•It  is  not  denied  that  it  was  within  [*737 
the  power  of  Congress  to  surrender  the  road  to 
the  State  upon  any  terms  that  might  be  agreed 
upon.  The  whole  question  is,  what  were  the 
terms?  They  are  to  be  found  in  the  15th  sec- 
tion of  the  Act  of  1831.  There  is  the  "contract." 
The  power  to  "alter,  change,  and  amend,"  is 
(as  before  remarked)  unlimited  by  "any  quali- 
fication," except  as  to  the  amount  to  be  col- 
lected. Mr.  Swing's  argument  would  change 
the  contract,  and  impose  a  condition  which  is 
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contrary  both  to  the  terms  and  implication  of 
the  agreement.  In  order  to  warrant  his  con- 
struction of  this  act,  it  would  be  necessary  (as 
suggested  in  the  preceding  argument)  to  "dis- 
locate" the  proviso  upon  which  he  relies  from 
its  place  in  the  4th  section,  and,  thrusting  it 
over  the  ten  intervening  sections,  interpolate  it 
as  a  second  proviso  at  the  end  of  the  15th  sec- 
tion. Otherwise,  it  is  clear  that  the  construc- 
tion for  which  he  contends  is  both  grammatic- 
ally and  logically  incorrect.  It  is  only  by  con- 
fusing these  provisos  together,  and  losing  sight 
of  their  different  and  relative  places  in  the  con- 
text, that  any  doubt  can  arise  on  this  point. 

It  is  admitted  that  it  was  competent  for  the 
State  to  abrogate  all  the  exemptions  contained 
in  the  4th  section,  except  that  relating  to  mail 
coaches.  The  distinction  attempted  to  be  es- 
tablished between  that  and  those  which  pre- 
cede it,  is  unwarranted  by  any  principle  of 
construction  with  which  I  am  acquainted.  They 
stand  upon  the  same  footing,  and  are  all  alike 
alterable  and  unalterable. 

When  the  Act  of  1821  was  passed,  the  Leg- 
islature obviously  believed  that  the  road,  with 
all  the  exemptions  specified  in  the  4th  section, 
would  yield  a  sum  sufficient  for  its  preserva- 
tion. But  as  the  experiment  was  an  untried 
one.  the  State  was  willing  to  bind  herself  by  no 
restriction  whatever,  but  that  the  sum  collected 
should  be  neither  more  nor  less  than  sufficient 
to  keep  the  road  in  repair.  Her  experience  has 
shown  the  wisdom  of  this- caution. 

The  Act  of  February  6th,  1837,  imposes  a 
toll  at  each  gate,  of  three  cents,  upon  the  pas- 
sengers in  question.  The  Act  of  March  19th, 
1888,  authorizes  the  Board  of  Public  Works  to 
"revise"  the  rates  of  all  the  tolls — "to  be  paid 
by  persons  passing  on,  or  using,  the  National 
Road."  In  the  exercise  of  this  power  the  board 
has  raised  the  toll  in  controversy  from  three  to 
ten  cents.  It  is  admitted  that  they  have  not 
transcended  the  limitation  contained  in  the  15th 
section  of  the  Act  of  1831.  Their  action,  then, 
is  "according  to  the  true  intent  and  mean- 
ing of  the  Act  of  February  4th,  1881."  The 
Legislature  used  the  language  just  quoted  in 
the  Act  of  1838,  obviously  with  a  view  to  the 
restriction  contained  in  the  15th  section  of  the 
Act  of  1831,  and  not,  as  intimated  in  argument 
of  the  plaintiff  in  error,  for  the  purpose  of 
submitting  the  question  to  the  board,  as  an 
open  one — whether  the  Act  of  1831  permitted 
such  a  toll  to  be  exacted.  That  question  had 
been  determined  by  both  the  Legislature  and 
the  Supreme  Court.  The  duty  devolved  upon 
738*1  the  board  *was,  to  "revise,"  upon  the 
principles  indicated,  the  pre-existing  tolls. 

It  is  said  that  the  State  still  exempts  from  toll 
the  two  lines  of  mail  coaches,  and  the  pas- 
sengers conveyed  in  one  of  them. 

This  is  true ;  and  the  exemption  is  practically 
larger  and  more  injurious  to  the  fund  arising 
from  the  road,  than  it  was  when  the  Act  of 
1831  took  effect.  Then,  the  exemption  was  con- 
fined to  one  line  of  coaches  and  the  passengers 
conveyed  in  it.  How  long  the  State  will  be 
able  to  continue  this  exemption  in  its  present 
extent,  will  depend  upon  the  amount  of  expen- 
diture necessary  to  keep  the  road  in  repair. 
She  is  bound  by  her  contract  with  the  United 
States  to  collect  this  amount.  The  sum  con- 
stantly increases  as  the  road  becomes  more 
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worn.  Her  forbearance  during  the  few  yean 
which  has  elapsed  since  she  took  charge  of  tbe 
road,  can  surely  afford  no  argument  againrt 
any  right  to  which  she  is  entitled  under  a  fair 
construction  of  the  act  cf  cession. 

It  is  said,  also,  that  this  road  "is  a  post  road 
established  by  law." 

Admitting  this  to  be  so,  in  my  view  of  tbe 
subject  it  does  not  affect  the  question  under 
consideration.  But  the  assumption  is  erroneous. 
Congress  has  designated  the  points  where  post- 
offices  shall  be  established,  and  directed  the 
mail  to  be  conveyed  to  them;  but  the  road  is 
not  specified  upon  which  it  shall  be  conveyed. 
This,  then,  is  no  more  "a  post  road  established 
by  law"  than  any  other  road  over  which  the 
mail  is  carried.  Indeed,  the  power  to  establi«h 
post  roads,  it  is  said,  has  never  been  exercised 
by  Congress  in  any  instance.  (8  Story's  Const., 

Whenever  this  power  shall  be  exercised  either 
as  respects  State  roads  already  existing,  or  those 
to  be  constructed  for  that  purpose  by  the  gen- 
eral government,  a  host  of  new  and  most  diffi 
cult  questions  will  at  once  arise  between  the 
several  States  and  tbe  United  States.  A  glance 
at  the  learned  work  referred  to  will  show  tbem. 
It  is  unnecessary  to  consider  any  of  them  here. 

This  not  being  a  post  road  established  by 
law,  the  argument  founded  upon  that  assump- 
tion falls  to  the  ground. 

It  may,  however,  be  contended,  that  this  and 
all  other  roads  upon  which  the  mail  is  conveyed 
arc  established  as  post  roads  by  necessary  im 
plication  from  the  acts  of  Congress  establishing 
postomces  upon  them,  and  directing  tbe  mail 
to  be  conveyed  to  such  offices. 

If  so,  the  answer  is  obvious.  If  the  United 
States  buy  in  the  property  of  a  debtor  in  satis- 
faction of  a  judgment,  such  property  is  still 
liable  to  taxation  by  the  State.  A  branch  of 
the  Bank  of  the  United  States  was  not  liable  to 
be  taxed,  but  the  real  estate  held  by  the  bank, 
which  the  branch  occupied,  was  so  liable. 

It  has  never  been  questioned  that  thecoachei 
and  horses  belonging  to  tbe  contractor,  which 
he  uses  in  the  transportation  of  the  mail,  are 
liable  to  taxation  by  the  State,  like  dl  other 
individual  property,  *and  if  the  con-  (*739 
tractor  convey  the  mail  upon  a  turnpike  on 
which  tolls  arc  collected,  he  is  liable  to  tbe 
same  tolls  as  other  persons.  The  power  to  levy 
such  taxes  and  collect  such  tolls,  is  witbin  the 
exceptions  distinctly  recognized  in  all  the  caw* 
decided  by  this  court  in  which  this  subject  bit 
been  considered.  (4  Wheat.,  816;  9  Wheat. 
867;  12  Wheat.,  186;  2  Peters,  46;  16  Peter*. 
442.) 

The  argument  upon  tbe  other  side  is  broad 
enough  to  maintain  the  proposition,  that  such 
coaches  and  horses  are  exempted  both  from  tax- 
ation and  toll. 

Whenever  the  general  government  uses  the 
instrumentality  of  private  means  to  effect  its 
objects,  such  means  are  liable  to  taxation  or 
toll,  as  the  case  may  be,  to  the  same  extent  a« 
if  they  were  employed  in  the  business  of  pri 
vate  individuals.  This  reasoning  applies  i* 
much  to  this  road  as  to  any  other;  ana  the  cue 
must  necessarily  turn  upon  other  poifits. 

It  is  strenuously  contended  that  tbe  exemp 
tion  of  the  coaches  and  horses  from  toll  exempt* 
also  the  passengers  as  an  "incident." 
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It  will  be  readily  perceived  by  the  court,  that 
if  the  argument  of  the  defendant  in  error  fail 
oo  all  other  points,  yet,  "unless  the  plaintiff  in 
error  succeed  in  maintaining  this  proposition, 
the  judgment  below  must  be  affirmed. 

If  my  recollection  serves  me  correctly,  it  is 
not  many  years  since  the  transportation  of  pas- 
sengers in  the  mail  lines,  on  the  great  routes, 
vas  greatly  restricted,  if  not  entirely  prohibited, 
by  the  head  of  the  Postoffice  Department. 
Does  he  contract  for  the  conveyance  of  pas- 
sengers? Is  that  a  matter  about  which  the  gov- 
ernment concerns  itself?  The  letter  of  the  Post- 
master-General in  this  case  sets  up  no  such 
claim  as  is  insisted  upon  by  the  plaintiff  in  er- 
ror, and  manifests  no  interest  in  the  subject. 

It  has  been  held  bv  this  court,  that  a  branch 
of  the  Bank  of  the  United  States  was  not  liable 
to  taxation  by  a  State,  but  that  the  stock  in 
the  bank,  held  by  a  citizen  of  the  State,  was. 
(4  Wheat.,  316.)  Was  not  the  argument  for 
the  exemption  of  the  stock  in  that  case  much 
stronger  than  the  argument  for  the  exemption 
of  the  passengers  here?  The  analogy  is  too  ob- 
vious to  need  comment.  If  the  right  claimed 
to  collect  toll  from  passengers  be  sustained,  it 
a  apprehended  that  "the  State  might  tax  at  its 
toll  gates,  even  to  prohibition,  a  guard  passing 
npon  a  coach  carrying  the  mail.  The  connec- 
tion between  the  mail  and  the  coach,  horses, 
driver,  and  guard,  is  certainly  very  different 
from  that  which  subsists  between  the  mail  and 
the  passengers.  No  right  has  been  asserted  by 
the  Legislature  to  collect  toll  from  the  proper 
incidents  of  the  mail  upon  this  road.  When 
such  a  case  shall  occur,  it  will  be  early  enough 
to  adjudicate  upon  it.  The  question  in  this 
case  is  a  very  different  one.  It  relates  solely  to 
passengers. 

Far  a  fuller  examination  of  this  point,  I  refer 
to  the  preceding  argument. 
740*j    *Mr.  Bating,  in  reply: 

I  have  said  in  the  opening  argument,  that  the 
National  Road  in  Ohio  was,  at  the  time  of  the 
transfer  to  that  State,  and  still  is,  a  post  road. 
This  is  denied  by  Mr.  Steagne. 

Acta  of  Congress,  passed  every  four  years 
since  its  construction,  direct  that  the  mail  shall 
be  carried  daily  from  town  to  town  (as  from 
Wheeling  to  Zanesville,  and  thence  to  Colum- 
bus), which  towns  are  upon  the  National  Road. 
The  agreed  case  shows  that  the  mail  was  so 
carried  upon  said  road  ever  since  its  construc- 
tion. The  usage  applying  the  law  to  this  road, 
and  the  subsequent  laws  coinciding  with  the 
usage,  the  reservation  in  the  contract  of  the 
right  to  transport  the  mail  along  the  road,  and 
its  subsequent  continued  transportation,  make 
it,  I  contend,  as  fully  a  post  road  as  if  it  had 
been  expressly  declared  so  by  act  of  Congress. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  risen  out  of  two  acts  of  Assem- 
bly, passed  by  the  Legislature  of  Ohio,  one  in 
1837,  and  the  other  in  1838,  and  an  order  of  the 
Board  of  Public  Works  of  that  State,  whereby 
» toll  has  been  imposed  upon  passengers  travel- 
ing in  the  mail  stage  on  the  Cumberland  Road. 

We  have  already,  at  the  present  term,  fully 
expressed  the  opinion  of  this  court,  in  relation 
to  the  compacts  between  (he  United  States  and 
the  States  of  Ohio,  Pennsylvania,  Maryland, 
Howard  3. 


and  Virginia,  concerning  this  road,  and  the 
rules  by  which  they  ought  to  be  interpreted. 
It  is  only  necessary,  therefore,  on  this  occasion, 
to  apply  the  principles  there  stated  to  the  case 
before  us. 

The  material  parts  of  the  laws  in  question 
are  the  4th  section  of  the  Act  of  1837,  and  the 
24th  section  of  the  Act  of  1838.  The  first  im- 
poses a  toll  of  three  cento  on  every  passenger 
in  the  mail  stage,  at  each  toll  gate;  and  the  sec- 
ond authorizes  the  Board  of  Public  Works  to 
revise  and  modify  the  rates  of  toll  to  be  paid 
by  persons  using  the  road ;  and  in  pursuance  of 
this  authority  the  board  passed  an  order  raising 
the  toll  on  each  passenger  in  the  mail  stage  to 
ten  cento.  But  no  toll  is  charged,  either  by  the 
law  or  the  order  of  the  board,  upon  persons 
traveling  in  any  other  carriage. 

The  4th  section  of  the  Act  of  1831,  whereby 
the  State  of  Ohio,  proposed,  with  the  assent  of 
Congress,  to  take  charge  of  the  road  and  keep 
it  in  repair,  contains  a  specific  enumeration  of 
the  tolls  she  intended  to  charge  upon  carriages 
of  every  description,  and  other  property;  and 
after  making  this  enumeration,  the  section  con- 
cludes with  the  following  proviso:  "That  no 
toll  should  be  received  or  collected  for  the 
passage  of  any  stage  or  coach  conveying  the 
United  States  mail,  or  horses  bearing  the  same, 
or  any  wagon  or  carriage  laden  with  the  prop- 
erty of  the  United  States,  or  any  cavalry  or  oth- 
er troops,  arms  or  military  stores  belonging  to 
the  same  or  to  any  of  the  States  comprising 
this  Union,  or  any  person  or  persons  on  duty 
*in  the  military  service  of  the  United  [*741 
States,  or  of  the  militia  of  any  of  the  States? 

We  shall  hereafter  speak  of  the  15th  section 
of  this  act,  which  has  been  supposed  to  justify 
the  toll  in  question.  But,  subject  to  the  modi- 
fications, if  any,  authorized  by  that  section,  the 
entire  contract  in  relation  to  the  lolls,  offered 
by  the  State  and  accepted  by  Congress,  is  to  be 
found  in  the  4th;  the  residue  of  the  act  con- 
taining nothing  more  than  detailed  regulations 
for  the  collection  and  application  of  the  tolls. 

At  the  time  this  compact  was  made,  it  was 
well  known  that  the  mail  was  always  trans- 
ported by  contractors,  and  that  whenever  it 
was  conveyed  in  carriages,  the  vehicles  be- 
longed to  them,  and  were  their  own  private 
property,  and  not  the  property  of  the  United 
States.  It  was  equally  well  known  that  upon 
this  road,  as  well  as  many  others,  the  Post- 
master-General, in  his  contracts,  uniformly  re- 
quired that  the  mail  should  be  carried  in  a  stage 
or  coach  capable  of  accommodating  a  certain 
number  of  passengers,  the  presence  of  the  pas- 
sengers being  regarded  as  adding  to  the  safety 
of  the  mail,  and  superseding  the  necessity  of 
any  other  guard. 

This  mode  of  transporting  the  mail  must 
have  been  perfectly  known  to  the  State  in  1831, 
when  the  agreement  was  made;  and  in  provid- 
ing for  the  exemption  of  carriages  conveying 
the  United  States  mail,  both  parties  must  have 
intended  to  exempt  the  vehicles  usually  em- 
ployed in  that  service;  and  that  carriages  be- 
longing to  the  contractors,  although  carrying 
passengers,  were  to  pay  no  toll,  while  all  other 
vehicles  were  to  be  charged  at  the  rate  specified 
in  the  law.  The  reason  of  this  exemption  is 
evident;  for  a  toll  charged  upon  the  carriages 
of  the  contractor  would,  in  effect,  be  a  charge 
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upon  the  Postofflce  Department,  since  the  con- 
tractor would  be  obliged  to  make  provision  for 
this  expense  when  bidding  for  the  contract, 
and  regulate  his  bid  so  as  to  cover  it. 

In  the  proposition  made  by  Ohio,  nothing 
was  said  of  a  toll  on  the  passengers  in  a  car- 
riage of  any  kind,  but  the  charge  is  made  upon 
the  carriage  itself,  according  to  its  description, 
and  the  number  of  horses,  without  any  regard 
to  the  number  of  persons  that  may  be  traveling 
in  it:  and  it  is  evident  that  it  was  at  tliat  time 
supposed  that  the  rates  specified  and  agreed  on 
would  prove  sufficient  to  keep  the  road  in  re- 
pair, and  that  the  United  States  would  always 
thereafter  have  the  free  use  of  it,  for  mail  car- 
riages of  the  usual  kind,  without  any  burden 
upon  them,  direct  or  indirect. 

If  the  expectations  of  the  parties  had  been 
realized,  and  the  tolls  mentioned  in  the  law 
had  produced  revenue  enough  to  preserve  the 
road,  no  one,  we  think,  would  have  supposed 
that  tolls  could  be  collected  from  passengers  in 
the  mail  stage,  or  that  the  specified  charges  up- 
on the  carriages  could  have  been  reduced,  and 
the  deficiency  supplied  by  a  toll  upon  persons 
traveling  in  the  carriages  which  conveyed  the 
mail. 

742*]  *In  the  case  of  Searight  v.  Stoke*  tt 
al.,  we  have  already  said,  that  with  an  agree- 
ment like  this  before  us  between  the  United 
States  and  a  State,  we  must  look  at  the  relation 
in  which  the  parties  stood  to  one  another,  as 
well  as  to  the  subject  matter  of  the  contract, 
and  the  object  which  the  high  contracting  par- 
ties intended  to  attain ;  and  we  must  expound 
it  upon  principles  of  justice,  so  as  to  accomplish 
the  purposes  for  which  it  was  made,  and  not 
defeat  their  manifest  intention,  by  a  narrow 
and  literal  interpretation  of  its  words.  And 
regarding  it  in  this  point  of  view,  we  think  it 
very  clear  that  no  part  of  the  burden  of  sup- 
porting this  road  was  intended  to  be  levied  up- 
on the  United  States,  but  was  to  be  obtained 
altogether  from  other  sources;  and  that  the 
relative  position  and  privileges  of  the  mail 
coaches  in  regard  to  toils,  as  prescribed  in  the 
law,  were  to  be  always  afterwards  maintained, 
unless  a  deficiency  or  superabundance  of 
revenue  should  render  it  necessary  to  increase 
or  diminish  the  rates  fixed  in  the  law.  For  if 
this  were  not  the  case,  the  whole  detailed  and 
particular  provision  in  relation  to  the  things  to 
be  charged,  and  the  rates  to  be  imposed,  as  set 
forth  in  the  law  of  Ohio,  and  so  cautiously  re- 
cited in  the  act  of  Congress  consenting  to  the 
surrender  of  the  road,  would  be  nugatory  and 
without  an  object.  On  the  other  hand,  this 
mode  of  proceeding  was  the  natural  and  prop- 
er one,  where  two  sovereignties  were  contract- 
ing with  each  other  by  means  of  legislative  ac- 
tion; and  it  was  obviously  adopted  by  the  par- 
ties in  this  instance  in  order  to  show  the  terms 
proffered  by  Ohio,  and  assented  to  by  Con- 
gress, and  forms  the  conditions  of  the  compact 
between  them,  so  far  as  their  respective  rights 
were  concerned. 

We  proceed  to  apply  these  principles  to  the 
question  before  us.  The  law  of  the  State,  and 
the  order  of  its  Board  of  Public  Works,  impose 
a  toll  upon  everyone  traveling  in  the  mail 
stage,  while  the  passengers  in  every  other  ve- 
hicle are  allowed  to  go  free.  If  this  can  be 
done,  it  is  manifest  that  the  United  States  will 
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derive  no  benefit  from  the  compact,  and  so  far 
from  enjoying  the  privilege  for  which  they 
stipulated,  and  for  which  they  paid  so  heavily 
hi  the  construction  of  the  road,  a  large  portion 
of  the  burden  of  repairs  will  be  thrown  upon 
them.  This  is  strikingly  illustrated  by  com- 
paring the  toll  charged  upon  coaches  similar  to 
those  employed  in  conveying  the  mails,  with 
the  toll  indirectly  levied  upon  the  mail  stage 
by  a  charge  upon  its  passengers.  According 
to  the  rates  contained  in  the  law  of  which  we 
are  speaking,  a  four-wheel  carriage,  drawn  by 
four  horses,  pays  at  each  gale  thirty-one  and  a 
quarter  cents,  and  if  it  is  not  conveying  the 
mail,  it  pays  nothing  on  its  passengers.  This 
sum  is  therefore  the  whole  amount  of  the  toll 
to  which  it  is  liable.  Now,  the  mails  on  this 
road  have,  we  understand,  been  always  trans- 
ported in  coaches  of  the  above  description,  and 
although  under  the  order  of  the  Board  of  Pub- 
lic Works  no  toll  is  charged  directly  upon  the 
carriage,  yet  every  passenger  must  pay  ten  cents 
at  each  'gate,  so  that  the  carriage  of  a  [*743 
mail  contractor,  containing  six  passengers,  pays 
nearly  double  as  much  as  a  like  carriage  owned 
by  anyone  else  with  the  same  number.  And 
what  stil  1  more  strongly  marks  the  disadvantages 
to  which  the  United  States  are  subjected  by  this 
order  of  the  board,  these  passengers  may  be 
persons  in  the  service  of  the  United  States, 
passing  along  the  road  in  the  execution  of  some 
public  duty,  for  the  order  makes  no  exceptions 
in  their  favor.  And  although  this  toll,  in  form, 
is  laid  upon  the  passengers  and  not  upon  the 
vehicle,  the  result  is  the  same;  for  in  either  case 
it  is,  in  effect,  a  charge  upon  the  proprietor  of 
the  carriage,  diminishing  his  profits  in  that 
portion  of  his  business;  and  when  thus  leveled 
exclusively  at  passengers  in  the  mail  stage,  it 
accomplishes  indirectly  what  evidently  cannot 
be  done  directly  by  a  toll  upon  the  carriage, 
and  in  its  consequences  must  seriously  affect  the 
interests  of  the  United  States.  For  m  bidding 
for  a  contract  upon  a  road  so  much  traveled  as 
this,  the  bidder  would  undoubtedly  be  greatly 
influenced  by  the  advantages  which  a  contract 
would  give  him  in  the  conveyance  of  passen- 
gers, as  his  carriages,  when  carrying  the  mail, 
are  entitled  to  go  free.  But  if  they,  and  they 
alone,  are  to  be  subjected  to  this  burdensome 
and  unequal  toll,  it  is  obvious  that  he  must 
seek  to  re-imburse  himself,  by  enlarging  bis 
demand  upon  the  government.  Indeed,  if  this 
system  of  levying  toll  can  be  sustained,  the 
mischief  may  not  stop  here;  and  it  will  be  in 
the  power  of  any  one  of  the  States  through 
which  the  road  passes  so  to  graduate  the  tolls 
as  to  drive  all  passengers  from  the  mail  stages 
into  other  lines,  and  by  that  means  compel  the 
United  States,  contrary  to  their  wishes,  and 
contrary  to  the  public  interest,  to  transport  the 
mails  in  vehicles  in  which  no  passengers  would 
travel. 

Nevertheless  we  do  not  mean  to  deny  the 
right  of , the  State  to  impose  a  toll  upon  passen 
gers  in  the  mail  stages,  provided  the  power  U 
exercised  in  a  manner  and  upon  principles  con- 
sistent with  the  spirit  and  meaning  of  the  argu- 
ment by  which  the  road  was  transferred  to  the 
care  of  the  States.  On  the  contrary,  in  the 
case  of  Searight  v.  Stoke*  et  «i.,  we  have  al- 
ready said  that  such  a  toll  may  be  lawfully  col- 
lected.   But  as  no  toll  on  passengers  had  been 
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proposed  by  the  law  of  Pennsylvania,  the  opin- 
ion, on  that  occasion,  is  expressed  in  general 
terms  as  to  the  right;  the  case  then  under  con- 
sideration, not  calling  upon  the  court  to  speak 
more  particularly  upon  the  subject.  The  Ohio 
law,  however,  brings  the  question  directly  be- 
fore us,  and  makes  it  necessary  to  state  more 
fully  and  precisely  the  opinion  of  the  court. 

The  true  meaning  of  the  compact  we  under- 
stand to  be  this.  The  carriages  carrying  the 
mail,  with  their  passengers,  traveling  in  the 
known  and  customary  manner,  were  to  pass 
toll  free,  as  well  as  other  vehicles  laden  with 
the  property  of  the  United  States  and  the  per- 
sons employed  in  their  service,  as  mentioned 
in  the  proviso  hereinbefore  recited,  and  the  road 
744*1  was  to  be  kept  in  repair  by  the  *re venue 
derived  from  the  tolls  specified  in  the  Ohio 
law,  according  to  the  rates  there  set  forth,  pro- 
vided they  should  prove  to  be  sufficient  for  the 
purpose.  No  toll  was  at  that  time  proposed 
upon  passengers  in  any  vehicle,  and  passengers 
in  the  mail  stage,  therefore,  had  no  peculiar 
privilege  in  going  free,and  merely  passed  along 
the  road  upon  the  same  terms  with  those  who 
were  traveling  in  other  carriages.  And  as  the 
compact  contains  no  stipulation  for  the  exemp- 
tion of  travelers  in  the  mail  stages,  the  general 
government  can  demand  no  advantages  m  their 
behalf,  which  are  not  extended  to  passengers 
in  other  vehicles.  But  they  have  a  right  to  in- 
sist that  the  equality  upon  this  subject,  which 
the  law  of  Ohio  originally  proposed,  shall  still 
be  maintained;  that  the  privilege  and  advan- 
tages intended  to  be  secured  to  the  carriages 
conveying  the  mail,  over  those  granted  to  other 
vehicles,  shall  be  preserved  in  substance  and 
reality  as  well  as  in  form;  and  that  the  passen- 
gers in  the  mail  stages  shall  not  be  selected  and 
set  apart,  as  the  especial  objects  upon  which 
burdens  are  to  be  laid,  and  to  which  travelers 
in  other  carriages  are  not  to  be  subjected. 

If,  therefore,  the  revenue  from  the  road,  ac- 
cording to  the  rates  originally  agreed  on,  was 
found  to  be  inadequate,  then  the  State  had  un- 
doubtedly a  right  to  increase  the  rate  on  any- 
thing before  subject  to  toll ;  or  might,  if  it  was 
deemed  more  advisable,  leave  the  tolls  as  they 
stood,  and  charge  in  addition  to  them  a  toll  on 
passengers.  And  if  instead  of  selecting  the  per- 
sons traveling  in  the  mail  coaches,  and  laying 
the  burden  exclusively  upon  them,  all  passen- 
gers in  vehicles  of  any  kind  had  been  equally 
charged,  the  real  and  substantial  advantages 
■ad  privileges  to  which  the  United  States  are 
mtiueA  under  the  agreement  would  have  been 
ptMerved,  and  the  equality  in  relation  to  pas- 
■s|H'ii  originally  existing  between  the  mail 
eosebes  and  other  carriages  would  not  have 
ben  disturbed.  And  it  is  in  this  manner  only, 
l»  onr  judgment,  and  as  a  toll  in  addition  to 
t  specifically  stated  in  the  contract,  and  im- 
equally  upon  passengers  in  every  de- 
i  of  vehicle,  that  persons  traveling  in 
I  stages  can  be  lawfully  charged,  with- 
t  obtaining  the  assent  of  Congress. 
elBth  section  of  the  law  of  1831  has  been 
t  in  the  argument,  as,  reserving  to  the 
(the  right  to  make  any  alteration  it  might 
"s  think  proper  without  regard  to  the 
[  the  general  government.  It  is  true 
I  section  begins  with  a  declaration  that 
I  be  lawful  for  the  General  Assembly  at 


any  future  session,  without  the  assent  of  Con- 
gress, to  change,  alter,  or  amend  the  act.  But 
this  clause  evidently  relates  to  the  various  pro- 
visions made  in  the  law  for  the  collection  and 
disbursement  of  the  money  arising  from  the 
tolls  proposed  to  be  charged.  The  United  States 
could  have  no  interest  in  these  details,  and  they 
were  therefore  properly  retained  in  the  hands 
of  the  State.  And  so  in  regard  to  the  privilege 
of  passing  free  on  certain  occasions,  given  by 
the  *law,it  is  undoubtedly  in  the  power  [*745 
of  the  State,  if  it  thinks  proper,  to  revoke  it, 
since  the  exemption  was  a  mere  voluntary  act, 
founded  on  no  valuable  consideration, but  grow- 
ing out  of  what  was  then  supposed  to  be  a  just 
and  liberal  policy,  which  the  State  could  afford 
to  exercise ;  but  which  it  had  the  right  to  change 
whenever  it  was  deemed  necessary  to  do  so. 
But  a  full  and  valuable  consideration  had  been 
paid  by  the  United  States  for  the  privileges  re- 
served to  them,  and  they  were  a  part  of  the 
contract  which  transferred  the  road  to  the  care 
of  the  State.  And  this  being  the  case,  the  sec- 
tion in  question  cannot  by  any  sound  rule  of 
construction  be  regarded  as  inconsistent  with 
the  contract  contained  in  another  part  of  the 
same  law,  and  as  placing  the  rights  secured  to 
one  party  entirely  at  the  discretion  and  the  con- 
trol of  the  other.  The  reservations  of  power 
to  the  State  evidently  relate  to  subjects  in  which 
the  general  government  had  no  separate  interest ; 
and  they  would  have  been  altogether  unneces- 
sary and  useless  if  the  State  had  not  considered 
the  preceding  part  of  the  law  as  the  proffer  of 
a  compact  which  was  to  be  obligatory  upon  it, 
if  assented  to  by  Congress. 

There  is  a  clause  in  the  law  of  1887,  which 
would  appear  to  distinguish  between  the  mail 
stages,  in  relation  to  toll,  where  more  than  one 
mail  passed  along  the  road  on  the  same  day. 
Upon  this  point  it  may  be  proper  to  say,  that, 
in  the  opinion  of  the  court,  it  rests  altogether 
in  the  discretion  of  the  Postmaster-General, 
where  the  power  has  been  conferred  on  him  by 
Congress,  to  determine  at  what  hours  the  mail 
shall  leave  particular  places  and  arrive  at  others ; 
and  to  determine  whether  it  shall  leave  the  same 
place  only  once  a  day  or  more  frequently.  Upon 
this  point  his  decision  is  absolute,  when  the  dis- 
cretion is  committed  to  him  by  the  laws  of  the 
United  States,  and  cannot  be  controlled  by  a 
State  or  by  the  courts.  And  in  the  case  of  Sea- 
right  v.  Stoke*  et  al.,  when  the  court  speak  of 
abuses  by  the  contractors  in  the  number  of  car- 
riages employed,  and  of  the  right  of  the  court 
to  enforce  the  compact,  it  will  be  seen  by  a 
reference  to  the  opinion,  that  it  is  confined  to 
cases  where  the  mail  bags,  directed  to  leave  the 
poetofflce  at  the  same  time,  are  unnecessarily 
divided  among  a  number  of  carriages  in  order 
to  evade  the  payment  of  toll ;  and  the  opinion 
expressed  on  that  occasion  by  the  court  does 
not  apply  to  stages  leaving  the  postofflce  with 
mails  at  different  hours,  In  obedience  to  the 
orders  of  the  department.  In  the  latter  case  it 
is  immaterial  whether  the  mails  are  light  or 
heavy.  The  Postmaster-General  is,  upon  this 
subject,  the  proper  and  only  judge  of  what  the 

Sublic  interest  and  convenience  requires,  and 
is  decision  cannot  be  questioned  by  the  courts. 
The  provision  upon  this  subject,  however, ap- 
pears to  have  been  intended  to  guard  against 
abuses  by  contractors,  rather  than  to  interfere 
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with  the  powers  of  the  Postmaster-General. 
And  in  regard  to  the  toll  imposed,  as  hereinbe- 
fore mentioned,  if  it  is  neccwary  for  the  sup- 
port of  the  road,  it  is  in  the  power  of  the  par- 
746*]  ties  to  the  compact  *to  modify  it  at  their 
pleasure,  and  to  give  the  State  the  power  it  has 
exercised.  But  according  to  the  terms  of  the 
contract,  as  it  was  originally  made,  and  still 
stands,  the  toll  upon  passengers  in  the  mail 
stages,  laid  in  the  manner  hereinbefore  stated, 
cannot  lawfully  be  demanded;  and  the  judg- 
ment of  the  State  court  must  therefore  be  re- 
versed. 

Mr.  Justice  Daniel: 

From  the  decision  just  pronounced  on  behalf 
of  the  majority  of  the  court,  I  am  constrained 
to  dissent.  Upon  the  principles  involved  in  the 
decision,  so  far  as  they  have  been  assumed  as 
the  foundation  of  rights  in  the  federal  govern- 
ment, or  in  the  Postmaster- General  as  its  agent 
or  representative,  independently  of  any  agree- 
ment with  the  State  of  Ohio,  my  opinion  has 
already  been  declared.  That  opinion  was  ex- 
pressed on  a  similar  point  arising  in  the  case  of 
Searight  v.  Stokes  et  al. ,  during  the  present  term ; 
it  is  unnecessary,  therefore,  on  this  occasion  to 
repeat  it.  With  respect  to  the  compact  which 
is  said  to  have  been  made  between  the  federal 
government  and  the  State  of  Ohio,  by  the  act 
of  Congress  relinquishing  the  control  of  the 
Cumberland  road  to  the  State,  and  by  the  act 
of  the  Ohio  Legislature,  assuming  the  control 
and  management  of  that  road,  it  has  not  to  my 
mind  been  shown  that  this  compact  has  in  any 
respect  been  violated  by  the  State.  A  cursory 
view  of  the  legislation,  both  by  the  State  and 
by  Congress,  will  establish  the  very  converse  of 
any  such  inference.  That  the  several  proceed- 
ings on  the  part  of  the  State  steer  entirely  clear 
of  collision  with  the  letter  of  that  compact,  has 
not,  so  far  as  I  have  heard,  been  even  disputed. 
The  statute  of  Ohio,  passed  on  the  4th  of  Feb- 
ruary, 1831,  after  several  provisions — 1st,  in- 
vesting the  governor  of  the  State  with  power 
to  take  under  his  care  that  portion  of  the 
Cumberland  road  comprised  within  the  limits 
of  the  State;  2d,  prescribing  the  rates  of  toll 
to  be  collected;  8d,  laying  down  regulations 
for  the  police  of  the  road— contains  in  the  sec- 
ond proviso  of  the  4th  section  the  following 
enactment;  '■'  Provided,  also,  that  no  toll  shall 
be  received  or  collected  for  the  passage  of  any 
stage  or  coach  carrying  the  United  States  mail, 
or  horses  bearing  the  same,  or  any  wagon  or 
carriage  laden  with  the  property  of  the  United 
States,  or  any  cavalry  or  other  troops,  arms  or 
military  stores  belonging  to  the  same,  or  to  any 
of  the  States  of  the  Union;  or  any  person  or 
persons  on  dutv  in  the  military  service  of  the 
United  States,  &c.,  &c."  The  15th  section  of 
the  same  law  is  in  the  following  words:  "  That 
it  shall  be  lawful  for  the  General  Assembly  at 
any  future  session  thereof  .without  the  assent  of 
Congress,  to  change,  alter,  or  amend  this  act; 
provided  that  the  same  shall  not  be  so  changed, 
altered,  or  amended  as  to  reduce  or  increase 
the  rates  of  toll  hereby  established,  below  or 
above  a  sum  necessary  to  defray  the  expenses 
incident  to  the  preservation  and  repair  of  the 
said  road,  to  the  erection  of  gates  and  toll 
747*]  houses  *ihereon,  and  for  the  payment 
of  the  fees  or  salaries  of  the  superintendent, 
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the  collection  of  tolls,  and  such  other  agents 
as  may  be  necessarily  employed  in  the  pres- 
ervation and  repair  of  the  same,  according 
to  the  true  intent  and  meaning  of  the  act " 
The  Act  of  Congress  of  the  2d  of  March,  1831 
(4  Story's  L.  U.  8.,  p.  2250),  is  nothing  more 
than  a  literal  recital  of  the  law  of  Ohio,  and 
an  entire  and  unqualified  assent  to,  and  adop- 
tion of  that  law.  These  statutes  comprise  all 
that  has  ever  been  done  by  the  State  and  fed- 
eral governments,  which  amounts  to  anything 
in  the  nature  of  an  agreement  or  compact  be 
tween  them  in  reference  to  the  Cumberland 
Road.  .Let  us  now  inquire  what  it  is  that,  by 
reasonable  and  proper  construction,  these  law's 
import.  And  it  should,  in  their  examination, 
ever  be  borne  in  mind,  that  whatsoever  the  law 
of  Ohio  has  ordained  in  reference  to  its  subject 
matter;  whatever  rights  or  powers  it  has  claimed 
for  the  State  in  regard  to  it,  the  act  of  Congress 
has  unconditionally  recognized  the  whole.  The 
second  proviso  of  the  4th  section,  already  quit- 
ted, contains  no  stipulation  that  ordinary  trav- 
elers or  passengers,  or  any  others,  indeed,  or 
any  descriptions  of  property,  save  those  ex- 
pressly enumerated  in  the  proviso,  shall  pass 
upon  the  road  free  of  toll  It  concedes  to  the 
federal  government  that  stages  carrying  the 
mail,  ».  «.,  the  carriages  and  the  horses  nece^ 
sary  for  their  use,  and  the  mail  itself,  should 
not  pay  toll;  but  with  respect  to  private  trav- 
elers, and  to  everything  within  or  without 
those  carriages,  the  law  is  entirely  silent.  By 
what  correct  implication,  then,  can  the  power 
of  the  State  to  levy  tolls  on  travelers  in  such 
carriages  be  taken  "away.  I  can  conceive  of  do 
implication  tending  to  such  a  result,  which 
would  not  obviously  do  violence  to  the  lan- 
guage of  the  statute,  as  it  would  to  every  cor- 
rect rule  of  construction,  and  to  every  intend- 
ment consistent  with  the  natural  and  plain 
objects  of  the  law.  The  fact  that  the  State 
has  exacted  tolls  on  passengers  in  the  stages 
carrying  the  mails,  only  beyond  a  certain  num- 
ber of  carriages  so  employed,  can  by  no  correct 
reasoning  affect  the  right  of  the  State  in  tbi> 
matter,  however  it  might  be  received  as  a  meas- 
ure either  of  policy  or  liberality;  for  having 
the  power  absolutely  to  exact  tolls  of  all  tfav 
elers  on  the  road  not  exempted  by  the  proviso, 
this  power  carried  with  it,  by  every  sound  rule 
of  logic,  the  right  to  discriminate  between  the 
subjects  of  her  power.  She  had  then  a  perfect 
right  to  declare  that  travelers  in  specified  car 
riages  carrying  the  mail  should  pass  free  of 
toll,  and  that  those  transported  m  other  ve 
hides,  although  bearing  the  mail,  likewUe 
should  be  subjected  to  the  payment  of  toll 
Such  a  regulation  the  State  had  the  power  to 
enact,  had  it  been  the  dictate  of  mere  caprice. 
A  correct  apprehension,  however,  of  her  pol 
icy  and  interests  in  reference  to  this  road,  and 
in  reference  to  tbs  accommodation  of  the  pub 
lie.  will  develop  a  more  enlarged  and  more 
equitable  motive  for  the  measures  adopted  by 
the  State,  showing  those  measures  to  have  liecn 
produced  by  the  'force  of  supervening  [*74R 
circumstances.  It  cannot  be  denied  that  in 
assuming  the  management  of  this  road,  the 
purpose  of  the  State  was  to  maintain  and  pre- 
serve it  as  a  commodious  highway.  By  the 
title  of  the  law  passed  for  its  assumption,  viz.. 
"  An  Act  for  the  preservation  and  repair  of 
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the  United  States  Road,"  as  well  as  by  every 
clause  and  provision  of  that  law,  this  object  is 
clearly  evinced.  It  is  equally  undeniable,  that 
ibe  means  in  contemplation  for  the  accomplish- 
ment of  this  object  were  the  usual  and  natural 
means  by  which  artificial  highways  are  sup- 
ported, viz. :  the  tolls  collectable  on  travelers 
and  on  property  transported  upon  it.  The 
concession  to  the  federal  government  of  the 
free  passage  of  a  portion  of  its  mails  over  this 
road,  and  of  the  vehicles  in  which  they  might 
be  carried,  was  an  act  of  fairness  and  liberality 
which  should  not  be  made  the  pretext  for 
abuse  and  monoply,  such  as  must,  if  permitted, 
dry  up  the  source  whence  the  means  of  main- 
taining the  road  are  to  be  derived,  and  which 
would  operate  for  the  exclusive  advantage  of 
tbe  favorites  of  such  monoply,  and  for  the  seri- 
ous injury  of  the  public.  To  guard  against 
consequences  like  these,  the  power  reserved  by 
the  15th  section  of  the  law  of  1831  was  re- 
tained by  the  State,  a  power  expressly  recog- 
nized to  its  full  extent  by  the  act  of  Congress 
adopting  the  former  law;  and  it  can  as  little  be 
doubted,  that,  in  the  practical  experience  of 
those  consequences,  and  in  the  intention  of  ap- 
plying a  remedy  for  them,  the  law  of  Ohio  of 
March  9th,  1838,  and  the  order  of  the  Board 
of  Public  Works  of  the  same  State,  had  their 
origin. 

But  it  is  argued  that  the  exaction  of  tolls  on 
travelers  in  stages  carrying  the  mails,  would  be 
a  violation  of  the  compact  between  the  two 
governments,  because  it  would  enhance  the  de- 
mands of  contractors  for  transporting  the  mail, 
and  thereby  become  a  tax  upon  the  federal 
treasury,  and  in  the  same  degree  an  impediment 
to  the  conveyance  of  the  mails.  It  is  a  suffi- 
cient reply  to  such  an  argument  to  remark,  that 
neither  the  law  of  Ohio  nor  the  act  of  Congress 
adopting  that  law,  stipulates  any  exemption 
from  tolls  on  travelers,  but  the  exemption  is 
limited  to  carriages  only;  and  it  is  an  inflexible 
rule  of  contract,  too  familiar  to  be  commented 
on  here,  that  neither  party,  singly,  can  super- 
add a  term  or  condition  to  a  contract  completed. 
This  argument  is  therefore  utterly  without  force, 
ertm  if  the  effects  it  seeks  to  deduce  could  be 
demonstrated.  It  is  fallacious,  too,  in  another 
respect  The  monoply  in  support  of  which  it 
U  adduced,  by  enabling  the  mail  contractor  to 
drive  off  all  competition,  whilst  it  puts  it  in  his 
power  to  withhold  the  tolls  by  payment  of 
which  the  road  would  be  supported,  enables 
him  to  practice  the  very  extortions  upon  the 
government  which  fair  competition  would  be 
the  surest  means  of  preventing.  But  conced- 
ing, for  the  moment,  that  a  denial  to  the  con- 
tractor of  the  privilege  now  contended  for, 
might  enhance  the  price  of  transporting  the 
mails,  the  question  still  very  properly  arises, 
741)*]  whether  this  effect  "(were  the  language 
of  the  law  even  doubtful)  would  justify  the 
extension  to  him  of  such  a  privilege.  A  just 
view  of  the  legislation  of  both  the  State  and 
federal  governments,  and  of  the  obvious  pur- 
poses of  that  legislation,  must  compel  a  nega- 
tive answer  to  this  question.  Tbe  purposes 
designed  by  this  legislation  were  the  preserva- 
tion and  repair  of  the  National  Road.  Such 
are  the  objects  announced,  not  only  in  the  titles 
of  tbe  laws  themselves,  but  provided  for  in  all 
their  enacting  sections;  and  the  quo  modo  de- 
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clared  by  these  enactments  is  the  levying  of 
tolls.  Is  it,  then,  reasonable  or  logical,  or 
rather,  is  it  not  inconsistent  and  contradictory, 
to  attempt  to  deduce  from  them  conclusions 
which  fall  not  within  their  terms,  but  which  go 
to  defeat  every  end  which  must  have  been 
within  the  contemplation  of  the  parties;  for 
which,  indeed,  these  enactments  all  profess  to 
have  been  made.  Is  not  this  attempt  in  viola- 
tion of  all  rules  for  the  construction  either  of 
statutes  or  contracts,  which  always  preserve  the 
main  and  obvious  intentions  of  legislators  or  of 
contracting  parlies,  to  the  exclusion  of  minor 
though  seemingly  contradictory  considerations? 
But  the  language  of  these  laws  is  by  no  means 
equivocal.  Except  for  the  exemption  contained 
in  the  second  proviso  of  the  4th  section  of  the 
Ohio  statute  of  1831,  all  mails  and  the  carriages 
in  which  thpy  are  transported,  the  troops,  arras, 
and  property  of  the  United  States  of  every  de- 
scription, would  have  been  subject  to  the  pay- 
ment of  tolls;  and  the  exemption  can  be  ex- 
tended no  further  than  the  plain  and  natural 
import  of  the  language  of  that  proviso  will 
justify. 

Again,  it  has  been  said,  that  the  exaction  of 
tolls  from  travelers  in  the  mail  stages  would  be 
a  violation  of  the  contract,  because  by  such  a 
demand  travelers  would  be  excluded  from  those 
stages,  and  that  the  safety  of  the  mails  would 
be  endangered  by  this  exclusion;  it  being  as- 
sumed by  this  argument  that  the  travelers  are 
to  constitute  a  guard  to  tbe  mails.  To  this 
seemingly  strange  and  far  fetched  argument,  it 
might  be  sufficient  to  answer,  as  was  done  to 
the  former,  that  no  stipulation  for  the  trans- 
portation of  such  a  guard  (if  by  any  violence  to 
language  ordinary  casual  wayfarers  could  be  so 
denominated)  is  contained  in  tbe  contract;  and 
that  the  attempt  thus  to  introduce  any  such 
stipulation  or  engraft  it  upon  that  contract,  is 
a  palpable  and  unwarrantable  interpolation 
upon  its  terms  and  its  objects.  In  the  next 
place,  the  propounders  of  this  argument  may 
be  challenged  to  show  either  the  duty  or  the 
willingness  of  such  travelers,  to  take  upon 
themselves  the  hazards,  the  trouble,  or  the  re- 
sponsibilities of  guarding  the  United  States 
mails.  With  equal  cogency  may  those  who 
thus  reason  be  called  upon  to  prove,  that 
amongst  the  promiscuous  multitudes  who  travel 
in  stages,  there  may  not  be  comprised  those 
who  roam  the  country  with  the  view  of  com- 
mitting depredations,  and  from  whose  designs 
the  safety  of  the  mails  may  be  most  en- 
dangered. 

Upon  a  full  consideration  of  thib  case,  I  am 
brought  to  conclude,  *that  the  Acts  of  [*750 
the  Legislature  of  Ohio,  subsequent  in  date  to 
the  2d  of  March,  1831,  and  the  proceedings  of 
the  Board  of  Public  Works  of  that  State, 
founded  upon  those  statutes,  are  in  violation 
of  no  principle  or  right  guarantied  by  the  Con- 
stitution of  the  United  States,  nor  of  any  acts 
of  Congress  passed  in  pursuance  thereof;  nor 
of  any  contract  at  any  time  existing  between 
the  State  of  Ohio  and  the  federal  government. 
I  am  further  of  opinion,  that  the  aforesaid  laws 
of  Ohio  were  on  the  contrary  designed,  and  are 
of  a  tendency,  fairly  and  justly,  to  distribute 
the  tolls  collectable  within  her  limits,  on  tbe 
road  in  question,  so  as  to  make  them  properly 
subservient  to  the  views  of  the  federal  govern- 
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mcnt  and  of  the  government  of  Ohio,  at  the 
times  of  passing  of  the  State  law  of  February 
4th,  1881,  and  the  Act  of  Congress  of  the  2d  of 
March,  1881 ;  and  in  conformity  with  the  ex- 
press language  of  those  laws;  and  to  prevent 
unwarrantable  monopoly,  and  serious  if  not 
fatal  detriment  to  the  road.  I  think  that  the 
decision  of  the  Supreme  Court  of  Ohio,  being  a 
correct  exposition  of  the  laws  designed  to  effect 
these  important  objects,  ought  therefore  to  be 
affirmed. 
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LESSEE   OF   PHILIP   HICKEY  bt   al., 

Plaintiff  in  Error, 

c. 

JAME8  A.  STEWART  et  al. 

Ejectment — decree  of  equity  declaring  complain- 
ant equitable  owner,  partly  executed,  no  bar  to 
action  of — Supreme  Court  of  Mississippi  hat 
no  jurudiction  to  examine  into  Spanish  title*. 

A  defendant  in  ejectment  cannot  protect  himself 
by  setting  up  the  record  in  a  prior  chancery  suit 
between  the  same  parties,  by  which  the  plaintiff  in 
the  ejectment  had  been  ordered  to  convey  all  his 
title  to  the  defendant  in  the  ejectment,  but  in  con- 
sequence of  the  party  being- beyond  the  Jurisdic- 
tion of  the  court,  no  such  conveyance  had  been 
made. 

And  this  is  so,  although  the  Court  of  Chancery, 
in  following-  up  its  decree,  bad  leg-ally  issued  a 
habere  facias  possessionem,  and  put  the  defendant 
in  ejectment  in  possession  of  the  land. 

By  the  Treaty  of  1795,  between  the  United  States 
and  Spain,  Spain  admitted  that  she  had  no  title  to 
laud  north  of  the  thirty-first  degree  of  latitude, 
and  her  previous  grants  of  land,  so  situated,  were 
of  course  void.  The  country,  thus  belonging  to 
Georgia,  was  ceded  to  the  United  States  In  1802, 
with  a  reservation  that  all  persons  who  were  actual 
settlers  on  27th  October,  1798,  should  hare  their 
grants  confirmed.  Congress  provided  a  board  of 
commissioners  to  examine  these  grants,  and  de- 
clared that  their  decision  should  bo  final. 

The  Court  of  Chancery  of  the  State  of  Mississippi 
had  no  authority  to  establish  one  of  these  grants 
which  had  not  been  brought  within  the  provisions 
of  the  act  of  Congress.  The  claim  itself  being  ut- 
terly void,  and  no  power  having  been  conferred  by 
Congress  on  that  court  to  take  or  exercise  Jurisdic- 
tion over  it,  for  the  purpose  of  imparting  to  It 
legality,  the  exercise  of  jurisdiction  was  a  mere 
usurpation  of  Judicial  power,  and  the  whole  pro- 
ceeding of  the  court  void. 

The  doctrine  of  this  court  in  1  Peters,  840,  re- 
viewed and  confirmed,  viz.,  "  that  the  jurisdiction 
of  any  court  exercising  authority  over  a  subject 
may  he  inquired  into  in  every  other  court  where 
the  proceedings  of  the  former  are  relied  on,  and 
brought  before  the  latter  by  the  party  claiming 
the  benefit  of  such  procceodlng." 

751*]  *rpHI8  case  was  brought  up,  by  writ 
JL  of  error,  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Mississippi. 

It  was  au  ejectment  brought  by  Hickey's  les- 
see against  the  defendants,  as  the  heirs  of 
Robert  Starke,  for  two  thousand  acres  of  land 
in  the  State  of  Mississippi. 

The  facts  in  the  case  are  fully  set  forth  in 
the  opinion  of  the  court. 

The  question  was,  whether  or  not  the  court 
below  erred,  in  permitting  to  be  read  in  evi- 
dence, on  the  part  of  the  defendants,  the  rec- 
ord of  a  former  chancery  suit  between  the 
same  parties,  in  which  the  court  had  decreed 
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that  all  the  title  of  Hickey  et  at.  should  be  con- 
veyed to  the  heirs  of  Starke. 

Messrs.  Ooxe  and  Walker  for  the  plaintiff  in 
error. 

Messrs.  Henderson  and  Jona  for  the  defend- 
ants in  error. 

Mr.  Com  said  that  the  condition  of  the 
country  where  the  land  in  question  was  situ- 
ated was  described  in  12  Wheat..  534.  The 
distinction  is  important  between  an  acquired 
country  and  that  where  a  disputed  boundary 
was  settled.  Different  codes  of  laws  prevail  in 
the  one  and  the  other.  (12  Wheat.,  535,  an- 
other case.) 

This  being  an  adjusted  boundary,  there  was 
no  obligation  to  recognize  Spanish  grants.  (12 
Wheat..  585.) 

The  United  States  derived  all  their  proprie- 
tary title  from  Georgia  (1  Laws  U.  8.,  488). 
and  took  it  only  upon  certain  conditions.  (3 
Laws  U.  S.,  89,  880,  491,  546.) 

The  Act  of  1808  provided  that  the  decisions 
of  the  commissioners  should  be  final.  Under 
it  our  claim  was  registered  and  confirmed  in 
1804. 

Our  title,  therefore,  is  complete.  But  the 
defendants  set  up  the  decree  of  a  court  of 
equity,  and  the  first  question  is,  can  the  courts 
of  the  United  States  recognize  any  power  in  a 
State  court  to  devest  us  of  our  title?  The 
judgment  of  the  commissioners  was  made  final, 
and  as  to  the  effect  of  this,  see  4  Cranch,  260: 
9  Cranch,  127;  8  Wheat.,  246;  6  Wheal,,  109: 
9  Peters.  8;  10  Peters,  449;  2  Bos.  &  PulL.  892. 

Decisions  may  be  impeached  for  fraud,  but 
it  must  be  fraud  in  obtaining  the  judgment, 
and  not  pre-existing.  (Story's  Conflict  of  Laws, 
690.591.592;  2  Kent's  Com.,  118.) 

The  State  of  Mississippi  could  not  have  de- 
vested us  of  our  title  by  an  act  of  legislation. 
How,  then,  can  one  of  its  courts  do  it? 

Again,  it  is  a  decree  of  a  court  of  equity. 
The  title  of  the  plaintiff  is  a  statutory  title  from 
the  United  States,  whose  authority  no  one 
doubts.  Can  equity  interfere?  The  act  of 
Congress  says  that  the  decision  of  the  commis- 
sioners shall  be  final.  The  rule  of  law  is  posi- 
tive, and  equity  cannot  relieve  against  a  posi- 
tive law.    (1  Story  on  Equity,  sees.  10, 11,  64.) 

*An  action  at  law  cannot  be  main-  [*7fi2 
tained  upon  a  decree  in  equity.  (8  Wheat., 
697;  3  Barn.  &  Adolph..  52.) 

If  the  party  cannot  maintain  a  suit,  he  can- 
not defend  himself  in  ejectment.  (Levin  on 
Trusts,  247,  482.) 

[Mr.  Coxe  then  objected  to  the  decree  in 
many  points  of  form.-] 

Mr.  Henderson,  for  defendants: 

Of  the  second  and  third  instructions  refused 
to  the  plaintiffs,  we  justify  the  court's  refusal 
in  the  language  of  the  decree  itself: 

"That  the  title  of  the  defendant  was  ob- 
tained by  fraud  and  force  and  violence, 
against  the  equity  of  complainant's  ancestor, 

it  is  therefore  ordered,  adjudged 

and  decreed,  that  the  title  of  defendants  to 
said  tract  of  land  be,  and  the  same  is  hereby 
declared  to  be  fraudulent  and  void  as  against 
complainants." 

The  legal  title  of  the  plaintiffs  herein  does 
not,  therefore,  "  remain  unaffected  at  law  by 
said  decree,"  ....  and  the  decree  does 
not  limit  its  cancellation  of  title  to  equity 
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merely;  but  it  finds  and  adjudges  the  title 
"  fraudulent  and  void,"  as  against  our  grantors 
and  title.  And  so,  too,  we  defend  the  court 
below  in  refusing  the  fourth  instruction  asked 
by  plaintiffs  below. 

The  decree  is,  that  the  defendants  shall  "  de- 
liver to  complainants  the  full,  peaceable,  and 
actual  possession  of  said  tract  of  land." 

The  presumption  of  law  must  arise,  there- 
fore, that  the  facts  found  to  subsist,  in  con- 
formity with  the  decree,  were  brought  about  in 
conformity  with  its  command,  and  possession 
*>  surrendered,  and  so  taken,  may  assuredly  be 
lawfully  retained.  It  was  so  ordered  to  be 
given,  that  it  might  be  retained. 

And  of  the  charges  given  by  the  court,  at  the 
instance  of  the  defendants,  they  vindicate 
themselves  on  reading— self-evident  proposi- 
tions on  their  face. 

Without  further  noting  these  particular  criti- 
cisms, we  pass  to  meet  the  substantial  proposi- 
tions from  which  they  proceed,  viz. : 

1.  Was  the  chancery  record  admissible  in 
evidence  for  any  purpose?    And  if  so, 

2.  What  was  its  legal  effect? 

It  is  objected  that  these  chancery  proceedings 
do  not  purport  to  be  a  record  at  all.  But,  be- 
tides, that  the  defendants  have  denominated  and 
regarded  them  as  a  record,  and  acted  upon  them 
as  a  final  decree  of  the  highest  court  of  law  and 
equity  in  the  State,  and  should,  therefore,  be 
estopped  in  this  objection  (see  the  case  on  their 
appeal,  1  Peters,  94);  it  is  manifest,  on  inspec- 
tion, it  possesses  all  the  elements  of  a  formal 
and  complete  record.  It  is  between  all  proper 
parties,  and  consists  of  a  bill,  answer,  plea,  and 
replication. 

Much  testimony  on  the  matter  in  controver- 
sy appears  to  have  been  taken,  on  which  the 
court  exercised  their  chancery  discretion  in  di- 
recting an  issue  at  law.  This  was  duly  tender- 
ed, joined  in,  and  verdict  thereupon  rendered: 
753*]  exceptions  taken,  argued.and  overruled, 
and  thence  decree  ordered,  made  out,  and  duly 
enrolled,  and  then  thereafter  appealed  from  to 
the  Supreme  Court  of  the  United  States.  A 
judicial  proceeding  with  these  forms  and  con- 
tents, duly  certified  as  it  is,  must  be  a  record. 
(7  Crunch,  408.) 

It  is  assumed,  too,  that  the  Supreme  Court, 
in  treating  the  case  as  with  plenary  and  origi- 
nal powers,  transcended  their  jurisdiction. 
This  conclusion  is  deduced  from  the  assump- 
tion that,  as  the  decree  was  not  pronounced  till 
1834,  the  powers  of  the  court  were  governed  by 
the  laws  of  1822,  found  in  Poindexter's  Code; 
and  that,  by  these  laws,  the  Supreme  Court,  in 
such  a  case,  could  only  certify  its  opinion  to 
the  inferior  court  to  which  the  case  had  been 
referred;  and  the  inferior  court  must  adopt  and 
execute  a  final  decree  in  conformity  with  the 
opinion  so  certified. 

We  do  not  consider,  if  this  record  were  to  be 
tested  by  the  acts  of  1822,  in  Poindcxter^s 
Code,  the  conclusions  of  the  appellants  would 
follow,  or  that  the  final  jurisdiction  exercised 
by  the  Supreme  Court  In  this  case  would  be 
rendered  doubtful.  (See  sec.  30,  p.  91 ;  sec  8, 
p.  150;  sec.  21,  p.  154,  of  Poindexter's  Code.) 

But,  it  is  to  be  observed  this  bill  in  chancery 
was  filed  in  the  "  Superior  Court  of  law  and 
equity,"  in  Adams  County,  as  early  as  1816. 
The  date  of  filing  the  bill  does  not  appear  in  the 
How  ABO  3. 


record,  but  the  plea  of  one  of  the  defendants  is 
sworn  to  14th  of  October.  1815.  The  contro- 
versy continued  a  tin  pendent  till  final  decree  at 
December  Term,  1824. 

The  Territorial  Act  of  22d  December,  1809 
(Turner's  Dig.,  p.  178,  sec.  116),  gave  the  juris- 
diction under  which  this  suit  was  instituted. 

A  further  act  of  the  territory,  of  20th  Janu- 
ary, 1814  (Turner's  Dig.,  p.  201,  sec.  208),  gave 


the  jurisdiction  of  the  Supreme  Court  by  which 
they  took  cognizance  of  the  cause  on  reference, 
aud  which  expressly  authorized  them  *-to  grant 
judgment  thereon  according  to  the  right  of  the 
matter,  and  award  execution." 

In  the  year  1817,  the  territory  became  a 
State,  and  the  laws  generally  were  soon  after- 
ward, in  1822,  revised  by  Poindexter,  to  con- 
form to  the  modified  system  of  jurisprudence 
appointed  by  the  new  constitution.  By  this 
constitution,  the  jurisprudence  of  the  Supreme 
Court  was  not  specified,  but  left  to  the  Leg- 
islature to  prescribe.  (See  Constitution,  title 
"Judicial  Department,"  p.  550,  Poindexter's 
Code.) 

The  Act  of  1822  (sec.  5,  pp.  149,  150,  Poin. 
Code)  established  this  jurisdiction.  The  Poin- 
dexter Code  was  adopted  and  operative  in  1828, 
and  while  this  chancery  case  was  yet  pending. 
But  the  code  expressly  saved  from  its  operation 
all  such  cases  as  were  pending,  by  providing, 
per  sec.  7,  p.  8,  of  the  Code, 

"That  all  remedies,  which  shall  have  been 
commenced  under  former  laws,  shall  be  and  re- 
main as  though  the  said  code  had  never  been 
adopted." 

•This  decree  is,  therefore,  in  con-  [*754 
fortuity  to  the  laws  in  Turner's  Digest,  and  this 
exception  of  the  appellants  is  manifestly 
groundless.  And  full  to  this  point,  see  Blan- 
chard's  Adm.  v.  BuekhoWt  Adm.  (Walk.  Miss. 
Rep.,  64.) 

It  is  further  objected  to  this  record  and  de- 
cree, that  the  Chancery  Court  of  Mississippi 
had  no  jurisdiction  of  the  subject  matter,  on 
the  ground  that  the  title  of  the  patentee  was 
fixed  by  the  government  or  sovereign  power: 
1st,  by  the  decision  of  the  Spanish  Governor; 
2d,  by  the  1st  article  of  the  compact  of  ces- 
sion from  Georgia  to  the  United  States,  of  1802; 
and  3d,  by  the  ascertainment  of  those  entitled 
to  confirmation  under  said  article  by  the  board 
of  commissioners,  as  per  section  6  of  Act  of 
Congress  of  8d  March,  1808. 

To  this  we  answer,  1st,  that  no  title,  emanat- 
ing from  this  or  any  other  government,  for 
lands  now  within  the  United  States,  can  claim 
immunity  from  investigation  and  adjudication 
in  the  courts.  And  if  the  willful  wrong  or 
mistake  of  the  ministerial  officers  of  govern- 
ment, or  the  fraud  and  misrepresentation  of  the 
donee  or  grantee,  has  induced  the  issuance  of  a 
patent  to  one  who,  by  the  laws  and  policy  of 
the  government,  was  not  equitably  entitled  to 
receive  it,  the  court  may,  as  they  perpetually 
do,  redress  the  wrong.  And  2d,  as  to  the  claim 
under  the  act  of  cession,  the  appellants  cannot 
be  heard  to  invoke  any  protection  to  their  title 
from  that  article,  to  the  prejudice  of  the  court's 
jurisdiction,  as  they  did  not  show  themselves 
within  the  provision  of  that  article  on  that  oc- 
casion.   (See  the  case  on  appeal,  1  Peters,  94.) 

And  showing  it  now  could  in  no  degree  im- 
pair  the   jurisdiction   then   exercised.      The 
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patentee  did  not,  in  the  chancery  suit,  prove 
himself  a  settler  on  27th  October,  1795.  But  it 
had  been  shown,  by  the  finding  of  the  board  of 
commissioners  under  the  6th  section  of  the  Act 
of  1808,  such  proceeding  could  not  preclude 
Starke  from  bis  judicial  inquiry  into  his  rights 
for  the  same  lands;  and  so  the  Supreme  Court 
in  Mississippi  had  previously  adjudged.  (See 
case  of  Winn  v.  Coles'  Heirs,  Walker's  Rep., 
119;  2  Howard,  603.)         m 

It  having  been  thus  shown,  the  court  in  Mis- 
sissippi had  rightful  jurisdiction  of  the  cause; 
their  decisions  upon  the  matters  in  issue,  and 
embraced  in  the  decree,  is  final  and  conclusive 
until  reversed.  (16  Peters,  87;  6  Wheat.,  109; 
1  Mason  C.  C.  R.,  515;  8  Wash.  C.  C.  R,  88; 
1  Brock.  C.  C.  R,  126;  8  Dall.,  101;  2  How- 
ard, 338  to  842.) 

What,  then, shall  he  adjudged  the  proper  and 
legal  effect  of  our  record,  as  offered  in  defense 
to  the  plaintiffs'  action?  The  decree  entitled 
those  under  whom  we  claim  to  have  had  a  for- 
mal conveyance  of  the  legal  title  from  the 
patentee.  The  order  in  this  behalf  having  been 
disregarded,  this  act  of  contumacy  is  now  re- 
lied on  as  remitting  the  parties  to  their  patent 
right  of  title,  unaffected  by  the  decree  pro- 
nouncing it  fraudulent  ana  void  as  against 
us. 

In  the  view  we  entertain  of  this  point,  the  in- 
755*]  quiry  is  not  regarded  'essential,  wheth- 
er our  decree  has  qualified  the  legal  title  with 
a  trust  to  our  use  or  not;  or  whether,  in  this 
,  relation  of  trustee  and  cestui*  que  trust,  our 
equitable  title  is  a  bar  in  ejectment  to  the  re- 
covery of  our  trustee  against  us.  We  think 
the  authorities  would  sustain  us  in  this  position. 
A  mortgagee,  whose  debt  has  been  paid  to 
him,  or  a  party  holding  the  legal  title  as  a  re- 
sulting trust,  or  that  oi  a  trustee  by  deed,  after 
the  trust  is  fully  executed,  cannot  maintain 
ejectment,  against  his  cestui  que  trust,  so  enti- 
tled to  call  for  the  immediate  conveyance  of  the 
legal  estate.  (2  Harris  &  McHenry,.  17;  7 
Wendell.  379;  8  Johns.  Rep.,  222;  2  Wendell, 
184;  6  Mumford.  41;  1  Cowper,  46;  18  Johns. 
Rep.,  12.) 

And  an  equitable  title,  of  like  description, 
is  also  adjudged  in  Mississippi  (whose  decisions 
must  furnish  the  law  to  this  court  in  this  case), 
as  a  bar  to  this  action.  (Brown  v.  Weasfs 
Heirs,  7  Howard's  Rep.,  here  in  manuscript.) 

Clear,  however,  as  our  defense  may  be.  un- 
der this  aspect  of  the  authorities,  we  think  it 
more  obviously  sustained,  on  grounds  less 
technical  and  of  more  ready  comprehension, 
viz. :  upon  the  rule,  that  whatever  takes  away 
the  plaintiff's  right  of  possession  must  bar  his 
recovery  in  ejectment,  notwithstanding  his 
legal  title.  This  rule  is  displayed  in  its  most 
simple  instances,  when  the  defendant  claims  as 
a  lessee,  or  tenant  in  dower,  or  by  the  courtesy, 
&c.  But  it  holds  whenever  the  right  to  posses- 
sion exists  in  one  party,  though  right  of  prop- 
erty be  in  another.  (6  Peters,  441,  442;  9 
Wheat.,  524;  8  Wash.  C.  C.  R,  204;  16  Johns. 
Rep.,  200.) 

Now,  the  decree  offered  in  evidence  has  ex 
pressly  found  that  the  patent  is  fraudulent  and 
void  as  against  the  better  right  of  our  vendors. 
And  the  defendants  therein,  besides  being  com- 
manded to  convey  their  title  to  the  complain- 
ants, are  required,  also,  within  sixty  days 
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thereafter,  to  "deliver  to  complainants  the 
f  ull-and  peaceable  and  actual  possession  of  said 
tract  of  land." 

Our  derivative  title  under  those  complain- 
ants, and  our  actual  possession  of  the  said  tract 
of  land  being  admitted,  our  right  to  the  posses- 
sion must  be  sustained  at  law  or  equity. 

In  the  Cincinnati  Common  case  (6  Peters. 
441),  the  defendant's  claim  to  right  of  posses- 
sion was  established  by  no  such  formal  and 
solemn  proof  as  here  presented,  and  yet  sus- 
tained as  a  bar  to  the  ejectment.  The  matters 
put  in  issue  by  the  parties  in  our  record,  and 
found  by  the  decree,  are  proven  and  established 
conclusively,  till  the  judgment  be  reversed.  (6 
Wheat.,  118,  114,  117;  8  Wash.  C.  C.  R,  88; 
1  Brock.  C.  C.  R.,  129.)  And,  in  derailment 
of  title  before  a  court,  a  decree  of  title  m  good 
evidence  even  against  a  stranger  to  the  record. 
(4  Wheat.,  217.) 

The  appellants  maintain,  however,  that  the 
matters  decreed  in  a  court  of  chancery  are 
only  available  as  evidenctun  a  chancery  court; 
or  if  admissible  at  all,  in  a  court  of  law,  must 
be  recejved  with  diminished  consideration,  than 
if  adjudged  in  a  court  of  law.     Not  so. 

•The  cases  of  6  Wheat.,  113, 114,and[*756 
3  Wash.  C.  C.  R.,  28,  were  of  decrees  offered  in 
evidence  in  courts  of  law,  and  held  of  equal 
validity  as  judgments  at  law.  And  the  former 
speculative  opinions,  that  debts  and  charges  on 
real  estate,  established  by  decree,  were  of  less 
dignity  and  validity  than  judgments  at  law,  no 
longer  prevail.    (8  P.  Wms.  401,  n..  P.) 

In  the  view  we  have  taken  of  the  sufficiency 
of  our  defense  in  showing  our  right  of  posses- 
sion, it  is  of  course  unnecessary  to  maintain 
that  a  decree  of  title,  in  legal  consideration,  is 
equivalent  to  a  conveyance  of  title.  Yet,  on 
principle,  it  must  be  so.  A  commissioner's 
deed,  executed  under  a  decree,  is  in  itself  form 
without  substance.  It  has  no  force  or  validity, 
but  in  virtue  of  the  decree.  (6  Peters,  400. 
401.)  In  10  Peters,  245,  it  was  decided  that  a 
deed  of  conveyance,  made  pursuant  to  a  decree, 
was  in  effect  cancelled  and  annulled  by  s  re- 
versal of  the  decree  under  which  it  was  exe- 
cuted. But  if,  as  the  appellants  would  main- 
tain, the  deed  so  executed  passed  the  legal 
title,  it  is  adjudged  in  this  case  that  the  mere 
reversal  of  the  decree  cancels  and  revests  the 
legal  title.  Why,  then,  when  the  decree  (as  is 
our  record),  acting  directly  ou  the  lege!  title, 
cancels  it  in  the  hands  of  the  holder,  and  ex- 
pressly adjudges  it  to  belong  to  another;  why 
does  it  not  transfer  the  legal  title?  In  1 
Peters,  558,  559,  560,  this  principle  is  fully 
maintained.  True,  the  statute  of  Ohio  is  re- 
ferred to  for  its  authority,  but  quare,  if  that 
statute  should  be  regarded  as  anything  more 
than  declaratory  of  the  legal  effect  of  a  decree 
of  title. 

Chancellor  Kent  considered  the  decree,  even 
on  the  foreclosure  of  a  mortgage,  to  operate  so 
directly  on  the  land  and  the  title,  that  on  mo- 
tion of  the  purchaser  of  the  land  (sold  under 
the  decree)  to  have  possession  awarded  him 
against  the  mortgageor's  wife  who  refused  to 
surrender,  it  was  adjudged  the  decree  con- 
cluded the  question  of  possession,  as  against  ail 
parties  and  privies,  and  the  court's  writ  of 
assistance  was  directed  in  favor  of  the  applica- 
tion, and  this,  though  the   decree  had  not 
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directed  the  possession,  should  be  so  surren- 
dered.   (4  Johns.  Ch.  Rep.,  614.) 

We  believe,  therefore,  our  case  is  so  fortified 
in  every  aspect,  both  in  its  equity  and  at  law, 
(hat  this  court  must  affirm  tie  adjudgment  of 
the  court  below. 

Mr.  Justice  McKinlet  delivered  the  opinion 
of  the  court: 

This  case  is  brought  before  the  court  bj  a 
writ  of  error  to  the  Circuit  Court  for  the 
Southern  District  of  Mississippi. 

The  plaintiffs  brought  an  action  of  ejectment 
against  the  defendauts  in  the  court  below ;  and 
upon  the  trial,  the  plaintiffs  read  in  evidence, 
to  the  jury,  the  copy  of  a  plat  and  certificate 
of  survey,  signed  by  Charles  Trudeau,  royal 
surveyor  of  the  province  of  Louisiana,  for  two 
thousand  acres  of  land.  French  measure;  and  a 
patent,  issued  by  the  Spanish  Governor  of  that 
757*]  province,  thereupon,  to  James  *Mather, 
dated  the  3d  of  April,  1794;  and  a  deed  of  con- 
revance  from  James  Mather  to  George  Mather, 
dated  the  26th  day  of  April,  1808.  for  the  same 
tract  of  land;  and  they  also  read  in  evidence  a 
certificate,  dated  the  10th  day  of  April,  1806, 
signed  by  the  commissioners,  appointed  by  the 
President  of  the  United  States,  under,  the  Act 
of  Congress  of  the  3d  of  March,  1808,  and  the 
Act  supplemental  thereto,  of  the  27th  of  March, 
1804.  confirming  to  George  Mather  the  said 
tract  of  land,  by  virtue  of  the  articles  of  agree- 
ment and  cession  between  the  United  States 
tnd  the  State  of  Georgia.  It  was  also  proved 
that  George  Mather  died  about  the  year  1812, 
and  that  James  Mather  was  his  heir;  and  that 
James  Mather  had  died  pending  the  suit;  and 
it  was  admitted  by  the  defendants,  that  the 
plaintiffs  were  the  heirs  of  James  Mather, 
"  and  whatever  title  he  had  at  his  death  vested 
in  them  or  any  others,  his  heirs,  to  be  shown." 

And  it  was  admitted  by  the  plaintiffs  "  that 
the  defendants  were  in  possession  of  the  land 
in  controversy,  and  were  so  at  the  time  this 
suit  was  brought,  under  derivative  titles  from 
Robert  Starke's  heirs,  valid  so  far  as  Starke's 
title  was  valid."  And  the  defendants  in  sup- 
port of  the  issue,  on  their  part,  offered  to  read 
the  record  of  the  proceedings  in  a  suit  in 
chancery,  in  the  Supreme  Court  of  the  State  of 
Mississippi;  in  which  the  heirs  of  Robert 
Starke  were  complainants,  and  the  heirs  of 
James  Mather  defendants.  And  by  which 
record  it  appeared  that  the  complainants  set  up 
tod  claimed  title  to  the  land  here  in  contro- 
versy, under  a  warrant  or  order  of  survey,  for 
two  thousand  acres  of  land,  dated  about  the 
28th  day  of  December,  1791,  and  the  survey 
thereon ;  and  the  defendants  claimed  title  under 
the  survey  and  patent  of  the  Spanish  govern- 
ment to  James  Mather.  And  by  the  order  and 
decree  of  that  court,  the  land,  in  controversy 
in  this  suit,  was  adjudged  and  decreed  to  the 
heirs  of  Robert  Starke. 

To  the  reading  of  which  record  and  proceed- 
ings, as  evidence  to  the  jury,  the  plaintiffs 
objected,  on  these  grounds:  "  First.  That  it 
does  not  purport  to  be  a  record  on  its  face,  and 
in  its  context.  Second.  That  said  record  does 
not  disclose,  nor  contain  a  final  decree;  neither 
the  said  record,  nor  the  said  decree  therein  be- 
ing signed  by  the  judges  of  the  said  Supreme 
Conn  of  Mississippi.    Third.    That  the  plead- 
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ings  and  context  of  said  record  show  that  the 
chancery  suit  was  entertained  and  treated  by 
said  Supreme  Court  as  a  matter  of  original 
jurisdiction ;  whereas  the  statutes  of  Mississippi 
expressly  provide  that  the  opinion  of  the 
Supreme  Court  shall  be  certified  to  the  court 
below,  whose  action  and  adoption  alone  can 
render  the  opinion  of  the  Supreme  Court  final 
upon  a  question  of  law  adjourned  for  its  opin- 
ion. Fourth.  That  the  facts  and  the  law  of 
the  case  did  not  give  the  Chancery  Court  juris- 
diction, inasmuch  as,  after  the  Treaty  of  1788, 
a  Spanish  warrant  or  order  was  a  mere  nullity, 
and  could  only  be  rendered  valid,  by  the 
holder  bringing  himself  within  the  first  sec- 
tion of  the  Act  of  Congress  of  1808.  by 
'residence  and  cultivation;  whereas,  as  [*758 
the  record  shows,  that  Starke  was  not  within 
that  act;  nor,  if  he  had  been,  could  he  have 
derived  any  equity  against  a  title,  confirmed 
by  the  articles  of  agreement  and  cession  be- 
tween Georgia  and  the  United  States,  of  the 
14th  of  April,  1802.  Fifth.  That  jurisdic- 
tion, legal  and  equitable,  was  vested  elsewhere 
by  the  6th  section  of  the  Act  of  1803;  such  in- 
vestiture of  jurisdiction  in  an  inferior  tribunal 
being  exclusive  of  that  of  any  other  tribunal. 
Sixth.  That  a  record  or  decree  out  of  chan- 
cery is  not  evidence  of  a  legal,  but  an  equitable 
title  only,  and  is,  therefore,  not  pertinent  to 
the  issue  joined.  Seventh.  That  the  decree, 
if  read  at  all,  must  be  read  as  an  estoppel  by 
the  record,  and  subject  to  the  rules  as  to 
estoppels.  Eighth.  That  a  decree  in  chancery 
must  be  read  on  the  same  footing  as  a  judg- 
ment at  law;  and,  unless  carried  out  by  a  con- 
veyance, can  have  no  greater  effect  than  a 
judgment  in  ejectment." 

The  court  overruled  these  objections,  and 
permitted  the  record  to  go  to  the  jury,  as  evi- 
dence of  any  fact  decided  by  it.  To  which 
opinion  of  the  court  the  plaintiffs  excepted. 
The  plaintiffs,  among  other  instructions,  some 
of  which  were  refused  and  some  granted,  but 
which  need  not  be  noticed  here,  moved  the 
court  to  instruct  the  jury,  "  that  the  decree 
read  in  evidence,  by  the  defendant's  counsel, 
does  not,  per  m,  devest  the  plaintiffs,  or  the 
ancestors  of  the  plaintiffs,  of  the  legal  title,  but 
that  said  title  remains  unaffected  at  law  by  said 
decree,  and  is  still  in  plaintiffs,  if  the  jury  be' 
lieve  them  to  be  the  heirs  of  said  Mather. 

There  were  several  instructions  moved  by  the 
defendants,  some  of  which  were  granted,  and 
some  refused;  but  as  they  are  either  included 
in  the  ruling  of  the  court,  already  noticed,  or 
unnecessary  to  the  decision  of  the  points  on 
which  we  think  this  case  ought  to  be  decided, 
they  will  not  be  noticed  in  the  investigation  of 
the  subject. 

Two  questions  are  distinctly  presented  by  the 
ruling  of  the  Circuit  Court.  First.  Whether 
the  decree  in  the  suit  in  chancery  was  a  bar  to 
the  action  of  the  plaintiffs.  Second."  Whether 
the  Court  of  Chancery  had  jurisdiction'ofgthe 
subject  matter  in  controversy  before  it  in  that 
case.  For  the  plaintiffs  in  error,  it  has-been  in- 
sisted, that  the  decree  is  not  evidence  of  a  legal 
title,  even  if  it  were  otherwise  valid,  and,  there- 
fore, no  bar  to  the  action  of  ejectment ;  and  that 
the  possession  of  the  defendants  under  the  de- 
cree, without  a  deed  of  conveyance  as  directed 
by  it  whether  by  the  writ  of  habere  facia*  pot- 
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lessionem  or  otherwise,  gave  do  legal  title  to  the 
defendants;  and,  therefore,  opposed  no  legal 
bar  to  the  plaintiffs'  action.  And,  second,  it 
was  insisted  that  neither  the  Court  of  Chancery, 
nor  the  Supreme  Court  of  the  State  of  Mississip- 
pi, had  jurisdiction  of  the  subject  matter  pre- 
sented by  the  bill  of  the  complainants.  The 
whole  power  to  confirm  Spanish  titles,  protect- 
ed by  the  contract  of  cession  by  the  State  of 
Georgia  to  the  United  States,  having  been  con- 
ferred, by  act  of  Congress,  on  a  board  of  com- 
75t>*]  missioners,  'whose  decision  was  by 
law  made  final,  no  other  court  could  decide  up- 
on the  validity  of  those  claims. 

The  converse  of  these  propositions  was  main- 
tained by  the  counsel  for  the  defendants.  And 
it  was  insisted  that  the  decree  operated  as  a 
conveyance,  and  also  as  a  judgment  in  eject- 
ment, the  Court  of  Chancery  having  the  power 
by  statute  to  award  the  writ  of  habere  facia*; 
and,  therefore,  the  decree,  and  possession  un- 
der it,  is  a  legal  bar  to  the  action  of  ejectment. 
And  upon  the  second  point  it  was  insisted  that 
the  jurisdiction  of  the  court  over  the  subject 
matter  of  the  decree  could  not  be  inquired  into 
by  the  court  below,  nor  by  this  court,  when 
brought  before  either  collaterally.  To  arrive 
at  the  legal  effect  of  the  decree,  we  must  in- 
quire into  the  object  and  intention  of  the  com- 
plainants in  bringing  the  suit  in  chancery. 
They  charge  in  their  bill  that  James  Mather  had 
obtained  from  the  Spanish  government  the  le- 
gal title  to  the  land  in  controversy,  in  fraud  of 
the  tights  of  their  ancestor,  Robert  Starke; 
and  they  pray  that  by  decree  of  the  court 
Mather  may  be  compelled  to  surrender  to  them 
the  full  and  entire  possession  of  the  land,  togeth- 
er with  the  evidences  of  title  which  he  has  there- 
to, and  that  they  may  be  quieted  in  their  title; 
"and  such  other  and  further  relief  in  the  prem- 
ses  as  to  the  court  shall  seem  meet." 

The  court  by  its  decree  established  the  right 
of  the  complainants  to  the  land  in  controversy, 
and  ordered  Mather's  heirs,  who  were  all  non- 
residents of  the  State  of  Mississippi,  to  convey 
the  land  to  the  complainants,  and  to  deliver  to 
them  the  possession,  and  awarded  the  writ  of 
habere  facta*;  which  writ  the  Court  of  Chancery 
is  authorized  to  order  by  a  statute  of  the 
State.  Without  the  aid  of  this  writ,  the  court 
could  not  have  put  the  complainants  into  pos- 
session, the  defendants  being  out  of  their  juris- 
diction; nor  could  they  for  the  same  reason 
compel  a  conveyance  of  the  title  to  the  land. 
The  decree  is,  therefore,  if  otherwise  valid, 
nothing  more  than  an  equitable  right,  ascer- 
tained by  the  judgment  and  decree  of  a  court 
of  chancery;  and  until  executed  by  a  convey- 
ance of  a  legal  title,  according  to  the  decree, 
Starke's  heirs,  and  those  claiming  under  them, 
have  nothing  but  an  equitable  title  to  the  land 
in  controversy. 

To  enable  the  defendants  in  this  case  to  de- 
fend their  possession  sucessfully,  upon  their 
own  title,  that  title  must  be  shown  to  be  a  good 
and  subsisting  legal  title,  and  superior  in  law 
to  that  set  up  by  the  plaintiffs ;  otherwise  it  op- 
poses no  legal  bar  to  the  recovery  in  the  action 
of  ejectment.  And  conceding,  what  was  con- 
tended for  in  argument,  that  the  decree  and 
possession  under  it,  by  the  writ  of  habere  facia* 
Is  equivalent  to  judgment  in  ejectment,  fol- 
lowed by  like  possession'  it  would  avail  the  de- 
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fendants  nothing  in  this  case;  because  such  a 
judgment  and  possession  are  no  bar  to  another 
action  or  ejectment  for  the  same  premises.  The 
defendant  in  ejectment  can  never  defend  his  pos- 
session against  the  plaintiff  upon  a  title  [*760 
in  himself,  by  whfch  he  could  not  recover  the 
possession,  if  he  were  out,  and  the  plaintiff  in 
possession.  Reversing  the  positions  of  the  par- 
ties in  this  case,  could  the  defendants,  if  plaint- 
iffs, recover  the  land  in  controversy  upon  this 
decree,  and  evidence  of  possession  under  it, 
against  the  title  of  the  plaintiffs!  We  have  no 
hesitation  in  saying  they  could  not;  and,  there- 
fore, the  decree,  if  founded  upon  a  valid  equi- 
table title,  would  be  no  legal  bar  to  the  action 
of  the  plaintiffs. 

To  a  correct  understanding  of  the  question 
of  jurisdiction,  argued  at  the  bar,  it  is  necessary 
to  ascertain  the  character  of  the  grant  set  up  by 
Starke's  heirs  in  the  suit  in  chancery.  This 
grant  was  obtained  from  the  Spanish  Governor 
of  Louisiana,  prior  to  the  Treaty  between  the 
United  States  and  Spain  of  the  27th  of  October, 
1795.  By  this  treaty,  Spain  admitted  she  had 
no  right  to  the  territory  north  of  the  thirty-fiist 
degree  of  north  latitude.  In  consequence  of 
which  all  the  grants  made  by  her  authority, 
within  that  teritory,  were  void.  This  territory 
then  belonged  to  the  State  of  Georgia;  butty 
deed,  bearing  date  the  24th  day  of  April,  1801 
she  ceded  it  to  the  United  States.  Aid  in  that 
deed  it  was  stipulated  "that  all  persons  who, 
on  the  27th  of  October,  1795,  were  actual  set- 
tlers within  the  territory  thus  ceded,  shall  be 
confirmed  in  all  the  grants  legally  and  fully 
executed  prior  to  that  day,  by  the  former 
British  government,  or  the  government  of 
Spain,  "&c.  The  first  section  ofthe  Act  of  Con 
press  of  the8d  of  March,  1803,  ch.  80  (2  Story's 
Laws,  898),  enacts  "That  any  person  or  persons 
that  were  residents  in  the  Mississippi  territory 
on  the  27th  of  October,  1795,  and  who  had 
prior  to  that  day  obtained,  either  from  the 
British  government  of  West  Florida,  or  the 
Spanish  government,  any  warrant  or  order  of 
survey  for  lands  lying  within  said  territory,  to 
which  the  Indian  title  had  been  extinguished, 
and  which,  on  that  day,  had  been  actually  in- 
habited and  cultivated  by  such  person  or 
persons,  or  for  his  or  their  use,  shall  be  con- 
firmed in  their  claims  to  such  lands  in  the  same 
manner  as  if  their  claims  had  been  completed." 
This  section  places  those  who  had .  obtained  i 
warrant  or  order  of  survey  upon  the  same 
ground  with  those  who  had  complete  title*. 
The  5th  section  of  the  act  declares  "That  even 
person  claiming  lands  by  virtue  of  British 
grant,  or  of  the  three  first  sections  of  this  act. 
or  of  the  articles  of  agreement  and  cession  be- 
tween the  United  States  and  the  State  of 
Georgia,  shall,  before  the  last  day  of  March, 
1804,  deliver  to  the  register  of  the  land  office, 
within  whose  district  the  land  may  be,  a  notice 
in  writing,  stating  the  nature  and  extent  of  his 
claims,  together  with  a  plat  of  the  tract  or  tracts 
claimed;  and  shall  also,  before  that  day,  de- 
liver to  said  segister,  for  the  puspose  of  being 
recorded,  every  grant,  order  of  survey,  deed  ol 
conveyance,  or  other  written  evidence  of  his 
claim,  and  the  same  shall  be  recorded  by  the  said 
register  in  books  to  be  kept  for  that  purpose." 
And  upon  the  failure  of  the  claimant  to  com- 
ply with  these  requirements,  "his  claim  [*761 
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U  declared  to  be  void,  and  shall  never  "be  re- 
ceived or  admitted  as  evidence  in  any  court  in 
the  United  States  against  any  grant  derived 
from  the  United  States." 

The  6th  section  of  the  act  provides  for  the 
appointment  of  two  boards  of  commissioners, 
for  the  purpose  of  ascertaining  the  rights  of 
persons  claiming  the  benefit  of  the  articles  of 
agreement  and  cession  between  the  United 
States  and  the  State  of  Georgia,  and  of  the 
three  first  sections  of  the  act.  Each  board  was 
authorized  to  hear  and  decide,  in  a  summary 
manner,  all  matters  respecting  such  claims 
within  their  respective  districts,  and  their  deter 
mination  was  declared  to  be  final. 

The  record  of  the  chancery  suit  between 
Starke's  heirs  and  Mather's  heirs,  shows  that 
Starke  was  not  resident  in  the  Mississippi  terri- 
tory on  the  27th  of  October,  1795,  but  had  re- 
moved therefrom  some  years  before  that  period ; 
that  no  notice  of  his  claim  had  been  given  to 
the  register  of  the  land  office,  within  whose  dis- 
trict it  lay,  together  with  a  plat  of  the  tract 
claimed  and  delivered  to  the  register,  to  be 
recorded  as  required  by  law.  Nor  does  it  ap- 
pear that  the  claim  was  ever  submitted  to  the 
board  of  commissioners  for  their  determination. 
Many  years  afterwards,  the  exact  time  not  ap- 
pearing by  the  imperfect  record  read  in  evi- 
dence, the  Court  of  Chancery  for  the  Mississip- 
pi territory,  without  any  authority  having  been 
conferred  on  it  by  act  of  Congress  for  that 
purpose,  took  cognizance  of  Starke's  claim,  and 
established  its  validity  by  its  own  judgment  and 
decree. 

In  the  case  of  Henderson  v.  Poindexter  (12 
Wheat,  543,  544),  the  court  says,  "The  whole 
legislation  on  this  subject  requires  that  every 
title  to  lands  in  the  country  which  had  been 
occupied  by  Spain  should  be  laid  before  the 
board  of  commissioners.  The  motives  for  this 
regulation  are  obvious;  and  as  the  titles  had  no 
intrinsic  validity.it  was  opposed  by  no  principle. 
Claimants  could  not  complain,  if  the  law  which 
gave  validity  to  their  claims  should  also  provide 
to  examine  their  fairness,  and  should  make  the 
ralidity  depend  upon  their  being  laid  before 
that  board.  The  plaintiff  in  error  has  failed  to 
bring  hi*  case  before  the  tribunal  which  the 
Legislature  had  provided/for  its  examination, 
and  has,  therefore,  not  brought  himself  within 
the  law.  No  act  of  Congress  applies  to  a  grant 
held  by  a  non-resident  of  the  territory  in  Octo- 
ber, 1795,  which  has  not  been  laid  before  the 
board  of  commissioners.  It  is  true  that  no  act 
has  declared  such  grants  void ;  but  the  Legis- 
lature has  ordered  the  lands  to  be  sold  which 
were  not  appropriated  in  a  manner  recognized 
by  law,  and  the  land  in  controversy  is  of  that 
description. 

"If  this  view  of  the  subject  be  correct,  no 
Spanish  grant,  made  while  the  country  was 
wrongfully  occupied  bv  Spain  can  be  valid, 
unless  it  was  confirmed  by  the  contract  with 
Georgia,  or  has  been  laid  before  the  board  of 
commissioners."  This  tribunal  was  created  for 
the  express  purpose  of  deciding  all  questions 
762^]  arising  under  *the  deed  of  cession  by 
Georgia,  securing  to  a  particular  class  of  claim- 
ants the  lands  they  occupied  and  cultivated  at 
the  date  of  the  Treaty  between  the  United  Slates 
and  Spain  of  the  27th  of  October,  1795,  and  its 
decision  was  to  be  final;  and,  therefore,  its  ju- 
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risdiction  was  exclusive;  unless,  by  express 
words.  Congress  had  conferred  concurrent  ju- 
risdiction on  some  other  judicial  tribunal. 
From  these  propositions  results  the  inquiry, 
whether  the  decree  in  the  chancery  suit  was 
void,  the  court  having  no  jurisdiction  of  the 
subject  matter  of  the  decree,  or  only  erroneous 
and  voidable?  If  the  former,  then  its  validity 
was  inquirable  into  in  the  current  court,  when 
offered  as  evidence,  and  it  ought  to  have  been 
rejected. 

According  to  the  decision  in  the  case  of  Hen- 
derson v.  Poindexter,  above  referred  to,  8tarke's 
claim,  when  submitted  by  the  heirs  to  the  Court 
of  Chancery,  was  utterly  void;  and  no  power 
having  been  conferred  by  Congress,  on  that 
court,  to  take  or  exercise  jurisdiction  over  it 
for  the  purpose  of  imparting  to  it  legality,  the 
exercise  of  jurisdiction  was  a  mere  usurpation 
of  judicial  power,  and  the  Dhole  proceeding 
of  the  court  void. 

In  the  case  of  Rose  v.  Himely,  Chief  Justice 
Marshall  said:  "A  sentence  professing  on  its 
face  to  be  the  sentence  of  a  judicial  tribunal,  if 
rendered  by  a  self-constituted  body,  or  by  a 
body  not  empowered  by  its  government  to  take 
cognizance  of  the  subject  it  had  decided,  could 
have  no  legal  effect  whatever.  The  power  of 
the  court  then  is,  of  necessity,  examinable  to  a 
certain  extent  by  that  tribunal,  which  is  com- 
pelled to  decide  whether  its  sentence  has 
changed  the  right  of  property.  The  power  un- 
der which  it  acts  must  be  looked  into,  and  its 
authority  to  decide  questions  which  it  professes 
to  decide,  must  be  considered."  "Upon  prin- 
ciple, it  would  seem  that  the  operation  of  every 
judgment  must  depend  on  the  power  of  the 
court  to  render  that  judgment;  or,  in  other 
words,  on  its  jurisdiction  over  the  subject  mat- 
ter which  it  has  determined."  In  the  case  of 
Elliott  et  al.  v.  Piersol  el  al.  (1  Peters,  840),  it 
was  held  by  this  court  that  "  where  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion which  occurs  in  the  cause;  and  whether  its 
decisions  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  as  binding  in  every 
other  court.  But  if  it  acts  without  authority, 
its  judgments  and  orders  are  regarded  as  nul- 
lities. They  are  not  voidable,  but  simply  void ; 
and  form  no  bar  to  a  recovery  sought,  even 
prior  to  a  reversal,  in  opposition  to  them.  They 
constitute  no  justification ;  and  all  persons  con- 
cerned in  executing  such  judgments  or  sentences 
are  considered,  in  law,  trespassers.  This  dis- 
tinction runs  through  all  the  cases  on  the  sub- 
ject; and  it  proves  that  the  jurisdiction  of  any 
court  exercising  authority  over  a  subject,  may 
be  inquired  into  in  every  other  court  when  the 
proceedings  of  the  former  are  relied  on,  and 
brought  before  the  latter  by  the  party  claiming 
the  benefit  of  such  proceedings." 

The  same  doctrine  was  maintained,  by  this 
court,  in  the  cose  of  *  Wilcox  v.  Jack-  [*763 
son  (13  Peters,  511),  and  the  case  of  Elliott  et  al. 
v.  Piersol  et  al.  referred  to,  and  the  decision 
approved.  These  coses  being  decisive  of  the 
question  of  jurisdiction,  we  deem  it  unnecessary 
to  refer  to  any  other  authority  on  that  point. 
From  the  view  we  have  taken  of  the  whole 
subject,  it  is  our  opinion  the  decree  of  the  Su- 
preme Court  of  Mississippi  would  have  been  no 
bar  to  the  action  of  the  plaintiffs  in  this  case,  if 
the  subject  matter  of  the  suit  had  been  within 
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its  jurisdiction.  But  we  are  of  the  opinion  that 
court  had  no  jurisdiction  of  the  subject  matter, 
and  that  the  whole  proceeding  is  a  nullity. 
The  Circuit  Court  erred,  therefore,  in  permit- 
ting the  record  to  be  read  to  the  jury,  as  evi- 
dence for  any  purpose  whatever. 

Wherefore,  the  judgment  of  the  Circuit  Court 
it  reversed. 

Cited  3  Bow.,  787;  6  How..  88:  8  How.,  541:  9 
How.,  170, 171 ;  10  How.,  644 ;  IB  Wall.,  487 ;  MoAlh, 
405. 


THOMAS  WILSON  &  COMPANY,  Plaintiff*, 

v. 

HORACE  SMITH,  Defendant. 

Authority  of  agtnt  to  appoint  sub-agent — action 
against  sub-agent  by  principal — credit  by  sub- 
agent  of  principal  money  to  agents  account. 

Whenever,  by  express  agreement  of  the  parties, 
a  sub-agent  Is  to  be  employed  by  an  agent  to  re- 
ceive money  for  the  principal ;  or  where  an  author- 
ity to  do  so  may  fairly  be  implied  from  the  usual 
course  of  trade,  or  the  nature  of  the  transaction  ; 
the  principal  may  treat  the  sub-agrent  as  his  agent, 
and  when  ne  has  received  the  money,  may  recover 
it  in  an  action  for  money  had  and  reoeived. 

If,  in  such  case,  the  sub-agent  has  made  no  ad- 
vances and  given  no  new  credit  to  the  agent  on  ao- 
oount  of  the  remittance  of  the  bill,  the  sub-agent 
cannot  protect  himself  against  such  an  action  by 
passing  the  amount  of  the  bill  to  the  general  credit 
of  the  agent,  although  the  agent  may  be  his  debtor. 

THIS  case  came  up  on  a  certificate  of  division 
in  opinion  between  the  judges  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Georgia. 

The  record  being  very  short,  it  will  be  insert- 
ed entire. 

"  This  was  an  action  of  assumpsit  brought  in 
this  court  by  the  plaintiffs,  to  recover  from 
the  defendant  the  sum  of  eight  hundred  dollars 
and  interest,  being  the  amount  of  a  draft  or  bill 
of  exchange  drawn  by  one  Henry  B.  Holcombe, 
of  Augusta,  in  the  State  of  Georgia,  upon  one 
Charles  F.  Mills,  of  Savannah,  in  said  State, 
and  accepted  by  him,  and  paid  to  the  defend- 
ant. The  declaration  contained  two  counts. 
The  first  was  for  money  collected  and  received 
by  the  defendant  to  and  for  the  use  of  the 
plaintiffs,  upon  the  particular  bill  of  exchange 
set  out  and  described  in  the  declaration;  the 
second  count  was  generally  for  money  had  and 
received.  The  plea  of  rum  assumpsit  was 
pleaded  by  the  defendant  in  bar  of  the  action, 
'  it  being  proved  that  the  draft  or  bill  of  ex- 
change upon  which  the  money  was  collected 
and  received  by  the  defendant  was  the  property 
of  the  plaintiffs;'  that  it  had  been  by  them 
placed  in  the  hands  of  their  agent,  David  W. 
St.  John,  at  Augusta,  Georgia,  for  collection, 
764*1  *and  by  him,  St.  John,  forwarded  to 
the  defendant,  St.  John's  agent,  at  Savannah, 
Georgia,  for  acceptance  and  collection;  that  it 
was  accepted  and  paid  to  the  defendant,  by 
whom  the  proceeds  were  received  and  credited 
to  the  account  of  St.  John,  from  whom  the  de- 
fendant received  the  draft  or  bill  for  collection, 
and  who  was  indebted  to  the  defendant  at  the 
time.  That  at  the  time  the  said  bill  was  so 
paid  to  the  defendant,  and  by  him  credited  to 
the  account  of  St.  John,  he,  St.  John,  had 
820 


failed  in  business,  and  had  departed  this  life: 
that  he  failed,  and  had  not  recovered  his  affaire 
at  the  time  of  his  death,  and  was  insolvent; 
that  the  credit  for  the  amount  of  the  hill,  car- 
ried by  the  defendant  to  St.  John's  account, 
was  made  in  payment  of  a  previously  existing 
debt  due  by  St.  John  to  the  defendant,  no  new 
transaction  having  arisen  between  the  defendant  | 
and  St.  John  after  the  payment  of  the  said  bill 
to  the  defendant:  'that  to  secure  the  payment 
of  his  debt  to  the  defendant,  St.  John  had  trans- 
ferred to  the  defendant  three  hundred  shares  of 
the  capital  stock  of  the  Augusta  Insurance  and 
Banking  Company,  upon  which  $100  per  shares 
had  been  paid;  that  the  defendant  appeared 
satisfied  with  this  security,  and  that  St.  John 
would  then  have  given  additional  security  had 
the  defendant  required  it.'  That  the  draft  or 
bill  of  exchange  was  made  payable  to  the  order 
of  Henry  B.  Holcombe,  the  drawer,  and  by  him 
indorsed  in  blank,  and  indorsed  by  St.  John  to 
H.  Smith,  Esq.  (the  defendant),  or  order.  That 
when  the  draft  was  sent  to  the  defendant  for 
collection  he  was  not  apprised  to  whom  it  be- 
longed, nor  were  any  instructions  or  directions 
given  to  him  as  to  the  disposition  of  the  mosey 
when  collected. 

"  The  following  point  was  presented,  during 
the  progress  of  the  trial,  for  the  opinion  of  the 
judges,  on  which  the  judges  were  opposed  in 
opinion,  viz. :  Whether  there  was  such  privity 
of  contract  between  the  plaintiffs  and  defend- 
ant, either  express  or  implied,  as  would  enable 
the  plaintiffs  to  maintain  the  action  for  money 
had  and  received. 

"Which  said  point,  upon  which  the  disagree- 
ment has  happened,  is  stated  above,  under  the 
direction  of  the  judges  of  the  said  court,  at  tbe 
request  of  the  counsel  for  the  parties  in  the 
cause,  and  ordered  to  be  certified  into  the  Su- 
preme Court  of  the  United  States  at  the  next 
session,  pursuant  to  the  act  of  Congress  in  such 
case  made  and  provided." 

Mr.  Berrien  for  the  plaintiffs. 

Mr.  Nelson,  Attorney-General,  for  the  de- 
fendant. 

Mr.  Berrien.  The  question  is,  whether  there 
is  such  a  privity  of  contract  between  the  plaint- 
iff and  defendant,  either  express  or  implied,  as 
will  enable  the  plaintiff  to  sustain  the  action  for 
money  had  and  received. 

It  is  not  necessary  that  the  relations  of  con- 
tract should  ex,ist  between  the  parties. 

•There  are  many  cases  in  which  the  f*765 
defendant  has  received  the  money  of  plaintiff, 
under  circumstances  which  would  render  him 
liable  ex  delicto,  in  which  plaintiff  is  permitted 
to  waive  tbe  tort,  and  sue  in  this  action.  0 
Leigh's  N.  P.,  45,  46.)  Wherever  defendant 
has  received  money,  the  property  of  plaintiffs, 
which  defendant  is  bound  ex  ceauo  et  bono  to  re- 
fund, it  may  be  recovered  in  this  action. 
(Moses  v.  McFurlane,  2  Burr.,  1018.)  The  tree 
question  is  the  right  of  plaintiff  to  receive,  or 
of  defendant  to  retain  the  money. 

In  the  eye  of  the  law,  there  is  always  such 
privity  of  contract  as  is  necessary  to  sustain  this 
action,  between  a  person  who  holds  the  money 
of  another,  which  in  equity  and  rood  con- 
science he  is  bound  to  refund,  and  the  person 
whose  money  is  thus  withheld.  (Camp  v. 
Tompkins,  9  Conn.  Rep.,  568.) 

Again.    Where  one  has  received  the  money 
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of  another,  and  has  not  the  right  to  retain  it, 
the  law  will  imply  privity  of  contract.     (Mason 
v.  Waite,  17  Mass.  Rep.,  560;  Hall  v.  Marston, 
17  Mass.  Rep..  575.) 
Two  propositions  may  be  laid  down. 

1.  On  the  facts  stated.  Smith,  defendant, 
was  the  agent  of  plaintiffs,  bound  to  account 
to  them  on  notice  of  their  claim ;  and,  therefore, 
the  amount  collected  by  him  was  money  had 
and  received  to  their  use. 

2.  That  his  ignorance  of  the  real  owner  of 
the  bill  cannot  affect  the  right  of  plaintiffs  to 
recover  in  this  action,  on  notice  and  proof  of 
their  title,  so  long  as  defendant  stands  in  his 
original  situation,  and  until  there  has  been  a 
change  of  circumstances,  by  his  having  paid 
over  the  money  to  his  immediate  employer,  or 
done  something  equivalent  to  it. 

1.  Smith,  the  defendant,  was  the  agent  of 
plaintiffs.    The  case  states. 

1st.  That  the  bill  was  the  property  of  plaint- 
iffs. 

3d.  That  it  was  collected  by  defendant,  who 
received  it  from  St.  John,  the  agent  of  plaint- 
iffs. 

On  this  state  of  facts,  did  the  necessary  priv- 
ity exist?  Or,  in  other  words,  had  defendant 
the  right  to  retain  after  notice  of  plaintiffs' 
claim? 

It  is  objected  that  delegated  power  cannot 
be  delegated  without  authority  for  that  pur- 
pose, because  it  implies  trust  and  confidence, 
which  cannot  be  assigned  to  a  stranger.  That 
the  sub-agent  has  no  claim  upon  the  principal, 
for  commissions,  advances,  &c.,  therefore  is 
under  no  responsibility  to  him,  his  sole  remedy 
being  against  his  immediate  employer,  and 
therefore  that  his  sole  responsibility  is  to  him. 
For  qualifications  of  the  rule,  see  Story  on 
Agency,  sec.  14,  p.  16. 

Authority  implied. 

Licensed  auctioneer.    When    indispensable 
by  the  laws  to  accomplish  the  end. 
766*]     "Ship-broker.    2.  Ordinary  usage  of 
trade. 

Factor.  8.  Where  understood  by  parties  as 
the  mode  in  which  the  business  would  or  might 
be  done. 

The  authority  exclusively  personal,  unless 
from  express  provision,  le£l  necessity,  usage 
of  trade,  or  fair  presumptions  growing  out  of 
particular  transaction,  a  broader  power  was  in- 
tended to  be  conferred.  (Story  on  Agency, 
see,  14,  p.  17.) 

Test  the  present  case,  by  this  rule,  thus  qual- 
ified. 

A  foreign  house,  holding  a  bill  drawn  on  a 
citizen  of  Savannah,  in  Georgia,  has  a  corre- 
spondent at  Augusta,  in  the  same  State,  to 
whom  he  remits  it  for  collection,  and  by  whom 
it  is  sent  to  his  correspondent  in  Savannah, 
where  the  drawee  resides. 

Is  this  not  conformable  to  the  usual  course 
of  such  transactions?  Could  plaintiffs  have  ex- 
pected that  St.  John,  abandoning  his  own 
place  of  business,  should  have  repaired  to  the 
distant  residence  of  the  drawee,  to  present  this 
bill  personally?  Would  not  the  remittance  of 
it  there,  to  his  correspondent,  be  "  understood 
by  the  parties,  to  be  the  mode  in  which  this 
particular  business  would  or  might  be  done?  " 
Was  St.  John  bound  to  do  more  than  select  a 
competent  and  trustworthy  agent  to  receive  the 
Howaxd  8.  * 


contents  of  the  bill?  If  with  the  bill  he  had 
stated  plaintiffs'  interest,  would  any  have 
doubted  that  defendant  would  have  been  the 
agent  of  plaintiffs  in  this  matter?  And  does  this 
not  settle  the  right  to  delegate  his  authority? 
What  effect  withholding  that  information 
would  have,  will  be  considered  hereafter. 

It  suffices  at  present,  in  order  to  sustain  the 
first  position,  to  show  that  this  bill  was  dealt 
with  according  to  the  usual  mode  of  transact- 
ing such  business.  That  in  appointing  a  sub- 
agent,  St.  John  did  no  more  than  plaintiffs  de- 
signed and  intended.  If  so,  defendant  was 
agent  of  plaintiffs,  by  an  authorized  substitu- 
tion; an  authority  implied  from  the  circum- 
stances, and  as  strong  as  if  expressly  given; 
and,  as  their  agent,  is,  therefore,  directly  ac- 
countable to  them  for  the  money  received 
under  that  agency,  as  money  had  and  received 
to  their  use. 

2.  Defendant's  ignorance  of  the  real  owner 
of  the  bill,  and  St.  John's  prior  indebtedness 
to  him,  cannot  affect  plaintiffs'  right  to  recover, 
unless,  before  notice  of  their  claim,  defendant 
had  made  advances  to  St.  John,  or  delayed  his 
prior  claim  against  him,  relying  for  reimburse- 
ment or  payment  on  this  fund. 

St.  John,  in  remitting  the  bill,  did  not  state 
that  plaintiffs  were  owners  of  it.  He  was  in- 
debted to  defendant,  who,  on  receiving  its  con- 
tents, credited  him  in  account,  and  now  claims 
to  retain  the  money  of  plaintiffs,  in  payment 
of  the  debt  due  to  him  by  St.  John. 

The  defendant's  having  passed  the  money, 
in  account,  cannot  affect  this  question.  (Bull- 
er  v.  Harrison,  Cowp.  Rep.,  565;  Ooxe  v. 
Prentice,  8  Maule  &  Selw.,  848.)  Lord  Ellen- 
borough  says:  "  I  take  it  that  an  agent  who  re- 
ceives money  for  his  principal,  is  liable  as  a 
•principal  so  long  as  he  stands  in  his  [*767 
original  situation,  and  until  there  has  been  a 
change  of  circumstances,"  &c.,  &c. 

This  money  is,  therefore,  to  be  considered  as 
in  the  hands  of  defendant,  without  any  dispo- 
sition having  been  made  of  it.  Defendant's 
want  of  knowledge  that  the  money  belonged 
to  the  plaintiffs,  cannot  affect  their  right  after 
notice  and  proof  of  their  title.  (Be  Valengin's 
Adm'r  v.  Duffy,  14  Peters,  282,290.)  This  was 
a  case  where  money  was  received  by  an  admin- 
istrator, as  property  belonging  to  his  intestate, 
though  it  belonged  in  fact  to  another,  The 
court  said,  that  "  the  want  of  knowledge,  or 
the  possession  of  knowledge,  on  the  part  of  the 
administrator,  as  to  the  rights  or  claims  of 
other  persons,  on  the  money  thus  received, 
cannot  alter  the  rights  of  the  party  to  whom 
it  is  ultimately  due?' 

Something  more  is  necessary  to  enable  a  sub- 
agent  to  retain  for  his  general  balance  against 
his  immediate  employer,  than  his  mere  want  of 
knowledge  of  the  real  principal.  (Story  on 
Agency,  sees.  389,  390,  pp.  481,  488,  and  the 
authorities  there  cited.)  The  lien  exists  for 
advances  made,  and  (as  it  seems)  for  his  gener- 
al balance.  But  why?  The  reason  is  given. 
It  is  the  presumption  that  the  advances  were 
made,  or  the  demand  delayed,  relying  on  the 
credit  of  the  fund  allowed  to  remain  in  his 
hands.  No  advances  were  made  in  this  case. 
Defendant  did  not  rely  on  this  fund  for  the 
payment  of  his  demand.  He  did  not  delay  it. 
That  demand  was  prior,  and  had  been  secured 
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to  the  satisfaction  of  defendant  by  a  pledge  of 
bank  stock. 

When  St.  John  failed,  and  the  security  be- 
came (as  is  to  be  presumed)  inadequate,  then, 
for  the  first  time.defendant  looked  to  this  fund, 
but  he  bad  undertaken  the  agency  without  any 
such  reliance.  The  presumption  is,  therefore, 
negatived  by  the  facts  of  the  case.  (The  Bank 
of  t/ie  Metropolis  v.  New  England  Bank,  1  How. 
Rep.,  234.)  This  will  probably  be  relied  on. 
The  court  held: 

1.  That  the  paper  in  question  continued  the 
property  of  the  New  England  Bank,  notwith- 
standing the  indorsement,  these  having  been 
made  to  enable  the  agent  to  collect. 

2.  That  a  long  course  of  dealing  and  re- 
peated settlements  in  conformity  to  it,  in 
which  the  parties  were  mutually  credited  with 
the  proceeds  of  bills  remitted  by  them,  bal- 
ances being  suffered  to  remain,  until  they  were 
reduced  by  the  proceeds  of  bills  and  notes  de- 
posited, made  this  case  the  same  in  principle 
as  if  money  had  been  advanced  on  the  paper 
deposited. 

The  court  said  there  was  no  difference  in 
principles  between  an  advance  of  money  and  a 
balance  suffered  to  remain  upon  the  faith  of 
these  mutual  dealings. 

The  case  under  consideration  is  unaccom- 
panied by  any  of  these  circumstances.  Here 
there  was  no  advance  made,  or  demand  de- 
layed in  reliance  upon  this  fund ;  or  any  course 
of  dealing  and  usage  founded  upon  it,  by 
which  balances  were  suffered  to  remain  undrawn 
768*]  *for,  looking  to  re-imbursement  from 
the  proceeds  of  bills  or  notes  to  be  collected, 
which  would  be  deemed  equivalent,  as  in  that 
case,  to  advances  actually  made. 

Mr.  Nelson,  Attorney-General,  for  defendant: 

The  bill  was  drawn,  by  Holcombe  on  Mills, 
accepted  by  Mills,  and  indorsed  by  Holcombe, 
and  sent  to  Augusta  for  collection.  All  that 
was  necessary  was  for  St.  John  to  indorse  it  in 
blauk.  but  he  indorsed  it  specially  to  Smith. 
In  this  state  of  the  case,  whose  agent  was 
Smith?  To  whom  would  he  have  written  to  give 
information  of  the  payment  or  nonpayment  of 
the  bill?  Certainly  to  St.  John,  who  would 
have  compelled  him  to  pay  over  the  money. 
A  defense  by  Smith,  that  he  was  not  the  proper 
person  to  be  paid,  would  not  have  been  listened 
to.  A  sub-agent  can  be  created,  and  in  this  case 
Smith  must  have  been  the  agent  of  St.  John. 
The  question  of  agency  must  settle  that  of 
privity  of  contract.  (Story  on  Agency,  895  to 
400,  where  the  subject  is  discussed.) 

An  agent  is  responsible  only  to  his  employer. 
(Paley's  Agency,  48;  1  Livermore  on  Agency, 
(54,  65,  66;  6  Taunt.  148;  1  Vesey,  Jun.,  291, 
292,  where  a  son  was  employed  as  sub-agent 
by  his  father,  who  was  agent,  and  it  was  held 
that  the  son  could  not  be  an  accounting  party 
to  the  owner  of  the  mine,  because  there  was 
no  privity;  14  East,  582;  1  Crompton  & 
Jervis,  83;  3  Barn.  &  Aid.,  854;  4  Ibid.,  875; 
2  Campbell,  128.) 

It  is  said,  by  the  other  side,  that  usage  must 
govern.  This  is  admitted.  But  what  usage  or 
facts  does  the  record  show?  Not  that  Smith 
was  a  factor  or  broker,  but  only  that  he  was  a 
creditor  of  St.  John.  The  court  cannot  pre- 
sume usage,  and  there  is  nothing  in  the  record 
to  show  it. 

ait 


What  are  the  respective  equities  of  the  Du- 
ties? The  action  for  money  had  and  received 
is  analogous  to  a  bill  in  equity.  Suppose  that 
the  bill  had  belonged  to  St.  John,  could  he 
have  claimed  to  receive  the  amount  of  it  whilst 
he  was  a  debtor?  The  creditor  had  a  right  to 
apply  the  fund  to  pay  himself.  It  is  admitted 
that  if  Smith  had  forborne  to  press  St  John 
for  the  amount  of  this  debt,  be  would  have  a 
right  to  retain  the  amount  of  this  bill  But  the 
plaintiff,  by  his  acts,  has  been  the  causeof  lulling 
Smith  into  a  false  security.    (Story,  f88,  484.) 

Where  a  party  may  be  supposed  to  rely  on  a 
particular  security,  it  is  enough.  (Case  of  N«* 
England  Bank,  1  How.,  284.) 

The  death  of  St.  John  does  not  defeat  the 
lien.  (Story  on  Agency,  878  to  888,  author- 
ities collected.) 

It  is  a  general  rule  that  where  a  factor  holds 
property  as  bis  own,  the  real  owner  cannot 
come  in  and  claim,  where  third  persons  are 
concerned,  having  claims  upon  the  agent 
(5  Taunt.,  56;  2  Bell's  Com.,  sec.  807  to  812; 
Chitty's  Commercial  Law,  544,  545,  546 ;  2 
Bell's  Com.,  789  to  806.) 

•Mr.  Berrien,  in  reply:  [*769 

The  controversy  here  is  not  about  general 
principles,  but  their  application.  The  cases  in 
Taunton  and  6  Yesey  establish  that  between  a 
sub-agent  and  principal  there  is  no  privity.  I 
do  not  deny  the .  existence  of  the  general  role 
which  these  cases  support,  but  say  that  there 
are  exceptions  to  the  rule,  of  which  this  is  one. 
\Mr.  Berrien  here  examined  the  cases.]  One 
of  the  exceptions  is,  where  it  is  manifest  that 
some  other  person  would  be  employed. 

As  to  the  equities  of  the  parties.  Shall  the 
defendant  retain  money  which  confessedly  be- 
longs to  the  plaintiff,  when  the  position  of  the 
defendant  has  undergone  no  change  in  conse- 
quence of  getting  this  money?  H  his  circum- 
stances had  been  changed  upon  this  account,  I 
have  conceded  that  he  could  retain  it.  Smith 
could  not  have  been  lulled  into  a  false  security, 
because  the  statement  affirms  that  no  new 
transaction  happened.  St.  John,  therefore, 
could  not  have  received  a  fresh  advance.  The 
case  of  The  New  England  Bank  was  decided 
upon  the  ground  that  there  had  been  "mutual 
and  extensive  dealings;"  that  they  "did  not 
draw;"  and  that  these  things  were  like  an 
"actual  advance."  Strike  these  facts  out  of 
the  case,  and  it  would  not  have  been  decided  as 
it  was,  but  would  then  have  resembled  ours. 
Here  is  an  insulated  transaction  without  any 
evidence  of  advance  of  forbearance. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

We  think  the  question  certified  has  been 
settled  by  the  decision  of  this  court,  and  that  it 
is  unnecessary  to  go  into  an  examination  of  the 
English  laws  which  were  cited  in  the  argu- 
ment. It  is  admitted  that  the  bill  was  the 
property  of  the  plaintiff,  and  was  transmitted 
to  St.  John,  at  Augusta,  for  collection,  and  by 
him  transmitted  to  the  defendant,  at  Savannah. 
where  the  drawer  resided ;  and  that  no  consid- 
eration was  paid  for  the  bill,  either  by  the 
defendant  or  St.  John.  According  to  the  usual 
course  of  dealing  among  merchants,  the 
transmission  of  the  paper  to  St.  John  gave  him 
an  implied  authority  to  send  it  for  collection  to 
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t  «ub-  agent  at  Savannah,  for  it  could  not  have 
been  expected  by  the  plaintiff  that  St  John 
was  to  go  there  in  person,  either  to  procure  the 
acceptance  of  the  bill,  or  to  receive  the  money, 
nor  could  St.  John  have  so  understood  it.  So 
far,  therefore,  as  the  question  of  privity  is  con- 
cerned, the  case  before  us  is  precisely  the  same 
with  that  of  The  Bank  of  the  Metropolis  v.  The 
New  England  Bank  (1  How.,  284).  In  that 
caw,  the  bills  upon  which  the  money  had  been 
received  by  the  plaintiff  in  error,  were  the 
property  of  the  New  England  Bank,  and  had 
been  placed  by  it  in  the  hands  of  the  Common- 
wealth Bank  for  collection,  and  •  were  transmit- 
ted by  the  last  mentioned  bank  to  the  Bank  of 
the  Metropolis,  in  Washington,  where  the  bills 
were  payable.  And  upon  referring  to  the  case, 
it  will  be  seen  that  the  court  entertained  no 
doubt  of  the  right  of  the  New  England  Bank  to 
770*]  maintain  the  action  "for  money  had  and 
received,  against  the  Bank  of  the  Metropolis: 
and  the  difficulty  in  the  way  of  its  recovery  in 
the  action  was  not  a  want  of  privity,  but  arose 
from  the  right  of  the  Bank  of  the  Metropolis 
to  retain,  under  the  circumstances  stated  in  the 
case,  for  its  general  balance  against  the  Com- 
monwealth Bank.  In  that  case,  as  in  the  pres- 
ent, the  agent  transmitting  the  paper  appeared, 
by  the  indorsements  upon  it,  to  be  the  real 
owner,  and  the  party  to  whom  it  was  trans- 
mitted had  no  notice  to  the  contrary,  and  the 
money  received  was  credited  to  the  Common- 
wealth Bank.  We  think  the  rule  very  clearly 
established,  that  whenever,  by  express  agree- 
ment between  the  parties,  a  sub-agent  is  to  be 
employed  by  the  agent  to  receive  money  for 
the  principal,  or  where  an  authority  to  do 
so  may  fairly  be  implied  from  the  usual  course 
of  trade,  or  the  nature  of  the  transaction,  the 
principal  may  treat  the  sub-agent  as  his 
agent,  and  when  he  has  received  the  money, 
may  recover  it  in  an  action  for  money  had  and 
received. 

Another  question  has  been  raised  in  the  ar- 
gument, that  is,  whether  the  defendant  has 
a  right  to  retain  on  account  of  the  money  due 
to  him  from  St.  John.  As  this  point  has  not 
been  certified,  it  is  not  regularly  before  the 
court,  yet  as  it  has  been  fully  argued  on  both 
sides,  and  evidently  arises  in  the  case,  it  seems 
proper  to  express  our  opinion  upon  it,  as  it 
may  save  the  parties  from  further  litigation  and 
expense. 

Upon  this  part  of  the  case,  as  well  as  upon 
the  question  certified,  we  think  the  case  of  The 
Bank  of  the  Metropolis  v.  The  New  England 
Bank  decisive  against  the  defendant.  It  ap- 
pears from  the  statement  that  he  made  no 
advances,  and  gave  no  new  credit  to  St.  John 
on  account  of  this  bill.  He  merely  passed  it  to 
his  credit  in  account.  Now,  if  St.  John  had 
owed  him  nothing,  upon  the  principles  we  have 
already  stated,  the  plaintiff  would  be  entitled 
to  recover  the  money;  and  we  see  no  reason 
why  he  should  be  barred  of  his  action  because 
St.  John  was  debtor  to  the  defendant,  since  the 
case  shows  that  he  incurred  no  new  responsi- 
bility upon  the  faith  of  this  bill,  and  his 
transactions  with  St.  John  remained  in  all  re- 
spects the  same  as  they  would  have  been  if 
tab  bill  had  never  been  transmitted  to  him.  In 
the  case  of  The  Bank  of  the  Metropolis  v.  The 
Sew  England  Bank,  it  appeared  in  evidence 
Howaxd  8. 


that  there  had  for  a  long  time  been  mutual 
dealings  between  these  two  banks,  in  the  col- 
lection of  money  for  each  other,  and  that 
balances  were  suffered  to  remain  and  credit 
given  upon  the  faith  of  the  paper  transmitted 
or  expected  to  be  received,  according  to  the 
usual  course  of  their  business  with  one  another. 
And  the  court  held,  that  if  credit  had  been  so 
given,  the  party  giving  it  had  the  same  right 
to  retain  as  if  he  had  made  an  advance  of  mon- 
ey; the  hazard  he  ran  by  the  extension  of  the 
credit  giving  him  as  just  and  equitable  a  right 
to  retain  as  if  he  had  incurred  responsibility 
by  an  advance  of  money.  The  right  to  retain, 
in  that  case,  depended  upon  the  fact  that  credit 
was  given.  But  in  *the  case  at  bar  this  [*7  7 1 
fact  Is  expressly  negatived,  and  there  is  no 
ground,  therefore,  upon  which  he  can  retain, 
according  to  the  principles  decided  in  the  case 
referred  to. 

As  this  point,  however,  is  not  in  strictness 
regularly  before  this  court,  we  shall  confine 
our  answer  to  the  question  sent  here  for  de- 
cision, and  shall  direct  it  to  be  certified  to  the 
Circuit  Court,  that  there  was  such  a  privity  of 
contract  between  the  plaintiffs  and  defendant, 
as  would  enable  the  former  to  maintain  the 
action  for  money  had  and  received. 

Cited  -Otto,  814;  6  Otto,  85. 


THOMAS  B.  WINSTON 
*. 

THE  UNITED  STATES. 

Where  the  matter  in  dispute  Is  below  the  amount 
necessary  to  give  jurisdiction  to  this  court,  the 
writ  of  error  must  be  dismissed,  on  motion. 

MR.  NELSON,  Attorney-General,  moved  to 
dismiss  this  case  for  want  of  jurisdiction, 
under  the  circumstances  stated  in  the  opinion 
of  the  court,  which  was  delivered  by 

Mr.  Chief  Justice  Taney  : 

A  motion  has  been  made  to  dismiss  the  case 
for  want  of  jurisdiction. 

It  appears  that  an  action  was  brought  by  the 
United  States  against  the  plaintiff  in  error,  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi  (the  said  court 
having  the  powers  of  a  circuit  court),  for  the 
purpose  of  recovering  damages  against  the 
plaintiff  in  error,  who  was  a  notary  public,  for 
having  failed  to  give  notice  to  the  indorsers  of 
a  promissory  note,  put  into  his  hands  for  pro- 
test, whereby  the  United  States  lost  their  rem- 
edy against  them.  The  note  was  for  $537.27, 
and  the  damages  in  the  declaration  laid  at  one 
thousand  dollars.  There  was  a  verdict  and 
judgment  for  the  sum  of  $7S0.86,  and  it  is 
upon  this  judgment  that  the  writ  of  error  is 
brought. 

The  matter  in  dispute  is  below  the  amount  nec- 
essary to  give  jurisdiction  to  this  court,  and  the 
writ  of  error  must  therefore  be  dismissed. 


Cited-16  Wall.,  816. 
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HUGH  ROSS,  Administrator  of  Heram  Pratt, 
Deceased,  Appellant, 


WILLIAM     PRENTISS,   Marshal,    Defend- 
ant. 

Appeal— jurisdiction — amount  in  dispute. 

Where  a  bill  was  filed  on  the  equity  side  of  the 
court  below,  to  enjoin  the  marshal  from  levying 
an  execution  upon  certain  property,  which  execu- 
tion was  for  a  less  sum  than  two  thousand  dollars, 
an  appeal  from  a  decree  dismissing:  the  bill  will 
not  lie  to  this  court,  although  the  entire  value  of 
the  property  may  be  more  than  two  thousand 
dollars. 

The  Jurisdiction  of  the  court  does  not  depend 
upon  the  amount  of  any  contingent  loss  or  damage 
which  one  of  the  parties  may  sustain  by  a  decision 
against  him,  but  upon  the  amount  in  dispute  be- 
tween them. 

772*]  *TT  was  moved  by  Mr.  Nelson,  Attor- 
J.  ney-General,  to  dismiss  the  case  for 
want  of  jurisdiction,  under  the  circumstances 
stated  in  the  opinion  of  the  court,  which  was 
delivered  by 

Mr.  Chief  Justice  Tahby: 

It  appears  from  the  record  in  this  case  that 
a  bill  m  chancery  was  filed  in  the  Circuit  Court 
for  the  District  of  Illinois,  by  the  appellant 
against  the  appellee,  who  was  the  marshal  for 
that  district,  stating,  among  other  things,  that 
the  United  States  had  recovered  a  judgment  in 
the  District  Court  for  the  District  of  Illinois, 
against  one  John  S.  C.  Hagan  and  Gholson 
Kirchenal,  for  the  sum  of  (600  damages,  and 
$85.25  costs,  upon  which  an  execution  had 
been  issued,  directed  to  the  said  marshal,  who 
had  levied  it  upon  a  certain  lot  of  land  and 
premises  described  in  the  bill,  upon  which  the 
complainant,  as  administrator  as  aforesaid,  held 
a  mortgage  to  a  large  amount  mentioned  in  the 
bill,  and  which  he  was  then  proceeding  to  fore- 
close; and  averring  that  the  said  property  was 
not  chargeable  with  the  said  judgment,  and 
that  he  was  in  danger  of  losing  the  benefit  of  his 
mortgage,  by  a  sale  under  the  execution,  and 
praying  that  the  marshal  might  be  enjoined  from 
making  such  sale. 

Upon  this  bill  an  injunction  was  granted,  and 
the  appellee  afterwards  put  in  his  answer,  and 
the  cause  was  proceeded  in  until  a  final  hearing, 
when  the  injunction  was  dissolved  and  the  bill 
dismissed. 

It  is  unnecessary  to  state  more  particularly  the 
character  of  the  controversy,  because  the  case 
now  comes  before  us  on  a  motion  to  dismiss, 
upon  the  ground  that  the  matter  in  dispute  is 
not  sufficient  in  amount  to  give  jurisdiction  to 
this  court. 

The  motion  is  resisted  by  the  appellant,  who 
insists  that  the  jurisdiction  depends  on  the 
value  of  the  property  upon  which  the  execution 
has  been  laid,  and  the  amount  of  the  appellant's 
interest  in  it.  And  as  the  property  is  worth 
much  more  than  the  sum  required  to  give  juris- 
diction, and  the  mortgage  also  for  a  larger 
amount,  he  has  a  right  to  appeal  to  this  court 
from  the  decree  of  the  Circuit  Court;  because, 
as  he  allows,  he  may  lose  the  whole  benefit  of 

Nora.— .4a  to  jurisdiction  »/  United  States  Supreme 
Court,  depending  on  amount  tn  canlrvveny,  see  note 
to  Gordon  v.  Ogden,  8  Pet.,  33. 
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his  mortgage  by  a  forced  sale  under  the  exe- 
cution. 

We  think  otherwise.  The  only  matter  in 
controversy  between  the  parties  is  the  amount 
claimed  on  the  execution.  The  dispute  is 
whether  the  property  in  question  is  liable  to  be 
charged  with  it  or  not.  The  jurisdiction  dots 
not  depend  upon  the  amount  of  any  contingent 
loss  or  damage  which  one  of  the  parties  may 
sustain  by  a  decision  against  him,  but  upon  the 
amount  in  dispute  between  them; 

And  as  that  amount  is  in  this  ease  behw  two 
tlunisand  dollars,  the  appeal  mutt  be  dismissed. 


♦THE  UNITED  STATES,  Plaintiff  in  [*7  7  3 

Error, 

e. 

RICHARD  KING  and  DANIEL  W.  COXE 

Defendants. 

Alleged  Bpanieh  survey  certificate  declared  ante- 
dated and  forged — grant  from  U.  8.  wtB  pre- 
vail over  imperfect  Spanish  title — SpanM 
grant  not  connected  with  survey. 

The  certificate  of  survey  alleged  to  have  been 
given  by  Trudeau,  on  the  14th  of  June,  1797,  and 
brought  forward  to  sustain  a  grant  tn  the  Marquis 
de  Maison  Houge,  declared  antedated  and  fraud- 
ulent. 

The  circumstance  that  a  copy  of  this  paper  <u 
delivered  by  the  Spanish  authorities  in  1003,  is  not 
sufficient  to  prevent  its  authenticity  from  betas/ 
Impeached. 

Leaving  this  certificate  out  of  the  case,  the  in- 
struments executed  by  the  Baron  de  Oarondelet  in 
1796  and  1797.  have  not  the  aid  of  any  autbentiemr 
vey  to  ascertain  and  fix  the  limits  of  the  land,  and 
to  determine  its  location. 

This  court  has  repeatedly  decided,  and  In  cases. 
too.  where  the  lnstrumentSoontained  clear  words  of 
grant,  that  If  the  description  was  vague  and  Indefi- 
nite, and  there  was  no  official  survey  to  give  It  a  cer- 
tain location,  it  could  create  no  right  of  private 
property  In  any  particular  parcel  of  land,  which 
could  be  maintained  in  a  court  of  Justice. 

An  equitable  title  is  no  defense  id  a  suit  brought 
by  the  United  States.  An  Imperfect  title  derived 
from  Spain,  before  the  cession,  cannot  be  supported 
against  a  party  claiming:  under  a  grant  from  the 
United  States. 

The  Act  of  Congress  of  the  29th  April,  1816,  con- 
firming the  grant  to  the  extent  of  a  league  square. 
restricted  It  to  that  quantity,  and  cannot  be  con- 
strued as  confirming  the  residue. 

Quaere:  Whether  the  acceptance, by  the clajmant. 
or  this  league  square,  affected  bis  title  to  the 
residue. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  Slates 
for  East  Louisiana. 

It  involved  a  claim  for  upwards  of  two  hun- 
dred thousand  arpents  of  land  in  Western  Loui- 
siana, commonly  Known  as  the  Maison  Rouge 
claim,  the  history  of  which  is  this: 

About  the  year  1795,  a  number  of  French 
royalists  arrived  in  New  Orleans,  and  amongst 
them  the  Marquis  de  Maison  Rouge,  a  knight  of 
St.  Louis,  who  had  been  banished  from  France, 
and  whose  property  had  been  confiscated  in  the 
Revolution. 

On  the  1st  of  January,  1795,  he  obtained  the 
following  passport: 

"The  Baron  de  Carondelet,  knight  of  the 
religion  of  St.  John,  brigadier  of  the  royal  armies, 
Governor,  vice- patron  of  the  provinces  of  Loui- 
siana, West  Florida,  and  inspector  of  the  troops 
thereof,  &c,  &c. 
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"  It  w  hereby  permitted  Messrs.  De  Maison 
Rouge,  De  Breard,  and  other  persons  of  their 
suite,  to  pass  on  to  Ouachita,  to  examine  its 
poution,  and  there  to  form  a  settlement.  In 
consequence,  Mr.  de  Filhiol  will  afford  them 
every  assistance,  and  the  information  necessary 
for  that  object. 

"  Given  in  our  government  house,  at  New 
Orleans,  this  1st  day  of  January,  one  thousand 
seven  hundred  and  ninety-five. 

(Signed)    "  The  Baron  de  Carondelbt, 
"  Andrew  Lopez  Armesto." 

On  the  17th  of  March,  1705,  the  following 
contract  was  entered  into: 
774*1  *"  We,  Francis  Lewis  Hector,  Bar- 
on de  Carondelet,  knight  of  Malta,  brigadier- 
general  of  the  royal  armies  of  His  Catholic 
Majesty,  military  and  civil  Governor  of  the 
provinces  of  Louisiana  and  West  Florida; Don 
Francis  Rendon,  intendant  of  the  army  and 
deputy-superintendent  of  the  royal  domains  in 
the  said  provinces;  Don  Joseph  ue  Orue, knight 
of  the  royal  and  distinguished  order  of  Charles 
IIL,  principal  accountant  for  the  royal  chests 
of  this  army,  exercising  the  functions  of  fiscal 
of  the  royal  domains,  declare,  that  we  agree 
and  contract  with  the  Senior  Marquis  de  Mai- 
ran  Rouge,  an  emigrant  French  knight,  who 
has  arrived  in  this  capital  from  the  United 
States,  to  propose  to  us  to  bring  into  these 
provinces  thirty  families,  who  are  also  emi- 
grants, and  who  are  to  descend  the  Ohio,  for 
the  purpose  of  forming  an  establishment  with 
item  on  the  lands  bordering  upon  the  Washita, 
designed  principally  for  the  culture  of  wheat 
and  the  erection  of  mills  for  manufacturing 
flour,  under  the  following  conditions: 

"  1.  We  offer,  in  the  name  of  His  Catholic 
Majesty,  whom  God  preserve,  to  pay  out  of  the 
royal  treasury  two  hundred  dollars  to  every 
family  composed  of  two  white  persons  fit  for 
agriculture,  or  for  the  arts  useful  and  necessary 
for  this  establishment,  as  house  or  ship  carpen- 
ters, blacksmiths  and  locksmiths,  and  four 
hundred  dollars  to  those  having  four  laborers, 
and  in  the  same  way,  one  hundred  to  those 
having  no  more  than  one  useful  laborer  or  ar- 
tificer, as  before  described,  with  his  family. 

"  2.  At  the  same  time,  we  promise,  under 
the  auspices  of  our  sovereign  monarch,  to  assist 
them  forward  from  New  Madrid  to  Washita, 
with  a  skillful  guide,  and  the  provisions  neces- 
sary for  them  till  their  arrival  at  their  place  of 
destination. 

"  8.  The  expenses  of  transportation  of  their 
baggage  and  implements  of  labor  which  shall 
come  by  sea  to  this  capital  shall  be  paid  on  ac- 
count of  the  royal  domains,  and  they  shall  be 
taken  on  the  same  account  from  thb  place  to 
the  Washita:  provided,  that  the  weight  shall 
not  exceed  three  thousand  pounds  for  each  fam- 
ily. 

"  4.  There  shall  be  granted  to  every  family 
containing  two  white  persons  fit  for  agriculture 
ten  arpents  of  land,  extending  back  forty  ar- 
pents,  and  increasing  in  the  same  proportion  to 
those  which  shall  contain  a  greater  number  of 
white  cultivators. 

"  5.  Last,  it  shall  be  permitted  to  the  fam- 
ilies to  bring  or  to  cause  to  come  with  them 
European  servants,  who  shall  bind  themselves 
to  their  service  for  six  or  more  years,  wider  the 
express  condition  that,  if  they  have  families, 
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they  shall  have  a  right.after  their  term  of  serv- 
ice is  expired,  to  receive  grants  of  land, 
proportioned  in  the  same  manner  to  their  num- 
bers. Thus  we  promise,  as  we  have  here  stated, 
and  that  it  may  come  to  the  knowledge  of  those 
families  which  propose  to  transport  themselves 
hither,  we  sijjn  the  present  contract  with  the 
aforesaid  Senior  Marquis  de  Maison  Rouge,  to 
♦whom,  that  it  may  be  made  plain,  a  [*7  75 
certified  copy  shall  be  furnished. 
(Signed)    "The  Baron  de  Carondelet. 

"  Francis  Rendon. 

"  Joseph  de  Orue. 

"  The  Marquis  de  Maison  Rouge. 
"  New  Orleans,  the  17th  of  March,1795." 

On  the  14th  of  July,  1795,  this  contract  was 
approved  by  the  king  as  follows  : 

"  Having  laid  before  the  king  what  you  have 
made  known  in  your  letter  of  the  25th  of  April 
last,  No.  44,  relative  to  the  contract  entered 
into  with  the  Marquis  of  Maison  Rouge  for  the 
establishment  on  the  Washita  of  thirtv  fami- 
lies of  fanners,  destined  to  cultivate  wheat  for 
the  supply  of  these  provinces,  his  majesty  con- 
sidering the  advantages  which  it  promises,  com- 
pared with  the  preceding,  has  been  pleased  to 
approve  it  in  all  its  parts. 

•'  By  his  royal  direction,  I  communicate  it  to 
you  for  your  information.  God  preserve  you 
many  years. 

(Signed)  "Gabdogobi. 

"  Madrid,  14th  of  July,  1795. 

"  The  Intendant  of  Louisiana." 

On  the  12th  of  August.  1795,  the  following 
letter  was  addressed  to  the  Marquis  de  Maison 
Rouge: 

"New  Orleans,  August  12th,  1795. 

"Sir:  I  have  received  the  honor  of  your  let- 
ter of  the  25th  June  last,  with  a  statement  of 
the  families.  Your  perseverance,  in  the  opin- 
ion you  have  formed  of  the  excellence  of  the 
land  you  inhabit,  and  which  you  are  going  to 
make  flourish  for  the  happiness  of  this  prov- 
ince, as  well  as  for  those  in  its  neighborhood 
which  ought  to  partake  of  these  advantages, 
ought  to  animate  you  to  make  the  greatest  ef- 
forts to  effect  its  early  "accomplishment.  The 
picture  you  draw  of  these  enchanted  places 
convinces  me  of  the  solidity  of  your  judgment 
and  of  the  fortunate  selection  you  have  made 
in  your  plan,  as  well  as  of  the  facility  of  means 
to  carry  it  into  execution  in  all  its  branches. 

"  I  have  paid  Mr.  Merieult  the  $300  for  Al- 
exander Laurent,  Peter  Rele,  and  James  Feret. 

"  By  this  opportunity,  I  inform  the  com- 
mandant of  what  is  to  be  done  when  any  new 
family  arrives — giving  him  distinctly  to  under- 
stand that,  if  the  least  formality  or  a  certificate 
is  wanting,  and  not  conformable  to  the  copy 
which  I  send  him,  no  payment  whatever  will 
be  made  from  the  royal  treasury. 

"I have  the  honor  to  be,  with  respect,  sir, 
youi  very  humble  and  most  obedient  servant, 
(Signed)  "  Francisco  Rendon. 

"  Mr.  De  Maison  Rouge." 

*0n  the  26th  of  August,  1796,  the  [*770 
following  letter  was  written: 

"  Under  this  date,  I  have  written  to  the  com- 
mandant, John  Filhiol,  as  follows: 

"By  the  certificates  which  you  sent  me  in 
behalf  of  the  individuals  who  were  brought 
here  lately  by  the  Chevalier  Breard,  I  learn  tua 
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there  were  among  them  many  single  men,  who 
cannot,  therefore,  be  considered  as  composing 
families,  and,  consequently,  they  ought  not  to 
have  received  the  $100  stipulated  in  the  1st  ar- 
ticle of  the  contract  which  the  Marquis  of  Mai- 
son  Rouge  made  with  the  Governor  and  intend- 
ant  of  this  province.  On  this  occasion,  we 
passed  over  this  irregularity  in  order  to  avoid 
disputes  in  future,  it  being  inconsistent 
with  the  spirit  of  the  contract,  and  of  no  use  to 
the  interests  of  the  king,  to  spend  the  public 
money  on  individuals  who,  having  no  induce- 
ments to  remain  in  the  country,  could  leave  it 
with  the  same  facility  they  came.  It  must  not 
occur  again:  and  inform  the  Marquis  that  there 
are  no  funds  in  the  public  treasury  destined  to 
that  object;  and  that,  as  soon  as  he  has  com- 
pleted the  number  of  thirty  families  which  he 
contracted  for,  nothing  will  be  paid  out  of  the 
royal  treasury  to  any  who  should  exceed  that 
number,  and  who  wish  to  come  and  establish 
themselves  in  this  district;  and  you  will  con- 
sider yourself  instructed  to  this  effect,  and  con- 
form to  it  in  future,  advising  me  in  conformity 
of  what  is  done  in  the  premises.  I  consider 
you  as  the  agent,  and  authorized  to  act  for  the 
Marquis  of  Maison  Rouge,  in  the  business  of 
bringing  families  to  that  post,  and,  therefore, 
communicate  this  for  your  government  and  in- 
formation. The  Lord  preserve  you  many 
years. . 

(Signed)      "Juan  Ventura  Morales. 

"  To  Mr.  Augustus  de  Breard. 

"New  Orleans,  26th  August,  1796. 

On  the  14th  of  June,  1797,  it  was  alleged  that 
Trudeau,  the  Surveyor-General,  issued  the  fol- 
lowing certificate: 

"Figurative  plan  of  the  thirty  leagues  of  su- 
perflces  of  land  granted  to  the  Marquis  of  Mai- 
son Rouge,  not  including  the  lands  held  by  an- 
terior titles. 

"  Don  Carlos  Trudeau,  Surveyor-General 
and  particular  of  the  province  of  Louisiana. 

"  I  certify  in  behalf  of  the  Marquis  of  Maison 
Rouge,  that  the  plats  of  land  represented  and 
sketched  in  the  foregoing  plan  of  vermilion 
color,  mav  contain  thirty  superficial  leagues,  to 
wit:  the  first  plat  marked  No.  1,  on  the  right 
bank  of  the  river  Ouachita,  commencing  or 
starting  five  arpents  below  the  mouth  of  the 
bayou  Cheniere  au  Tondre  till  it  reaches  the 
bayou  Calumet,  with  the  depth  necessary  to 
complete  orproduce  one  hundred  and  forty  thou- 
sand superficial  arpents.  The  2d  plat  marked 
No.  2,  on  the  left  bank  of  the  same  river  Oua- 
chita, to  start  or  begin  two  leagues  below  the 
777*]  Fort  Miro  at  *the  point  called  Laine, 
till  it  reaches  the  prairie  de  Lee,  with  the  nec- 
essary depth  to  complete  or  produce  sixty  thou- 
sand arpents  superficial.  The  third  plat  marked 
No.  8,  to  start  in  front  of  the  bayeu  de  la  Lou- 
tre,  and  from  thence  on  a  line  running  south 
sixty-five  degrees  east  to  the  bayou  Siar,  which 
line  the  bayou  Siar  and  bayou  Barthelemy,  and 
the  Ouachita  bound  said  plat  No.  8  and  the  plat 
No.  4;  on  the  right  bank  of  the  Ouachita,  to 
start  in  front  of  the  entrance  of  bayou  Barthel- 
emy, running  down  the  river  till  it  reaches  the 
Bayou  la  Loutre;  which  plats  Nos.  8  and  4, 
with  the  corresponding  or  necessary  depth,  are 
to  complete  eight  thousand  three  hundred  and 
forty-four  superficial  arpents,  and,  added  to  the 
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plats  No.  1  and  2,  form  together  the  superficial 
total  of  two  hundred  and  eight  thousand  three 
hundred  and  forty-four  superficial  arpents,  equal 
to  the  foregoing  thirty  leagues,  at  the  rate  of 
two  thousand  five  hundred  toiaes  or  fathoms 
per  side  for  each  league,  which  is  the  agrarian 
measure  of  this  province;  it  being  well  under 
stood  that  the  lands  included  in  the  foregoing 
plats,  which  are  held  by  titles  in  form,  or  by 
virtue  of  a  fresh  decree  of  commission,  are  not 
to  compose  a  part  of  the  f oregoingthirty  leagues ; 
on  the  contrary,  the  Marquis  of  Maison  Rouge 
promises  not  to  injure  any  of  the  said  occu- 
pants, promising  to  maintain  and  support  them 
in  all  their  rights,  since,  if  it  should  happen 
that  the  said  thirty  leagues  should  suffer  any 
diminution  of  the  land  occupied,  there  will  be 
no  objection  or  inconvenience  to  the  said  Mar- 
quis of  Maison  Rouge's  completing  or  making 
up  the  deficiency  m  any  other  place  where 
there  are  vacant  lands,  and  to  the  satisfaction 
of  the  concerned. 

"  And  in  order  that  it  may  so  appear  or  be 
made  patent,  I  give  the  present,  with  the  pre- 
ceding figurative  plan,  formed  or  drawn  by 
order  of  the  Governor-General,  the  Baron  de 
Carondelet,  to  which  faith  is  to  be  given  this 
fourteenth  of  June,  one  thousand  seven  hundred 
and  ninety-seven. 

(Signed)  "  Carlos  TauDEAr 

"  Noted  in  book  A." 

On  the  20th  of  June,  1797,  the  following 
grant  was  issued: 

"  The  Baron  de  Carondelet,  knight  of  the  order 
of  St.  John,  marshal  de  camp  of  the  royal 
armies,  Governor-General,  vice-patron  of  the 
provinces  of  Louisiana  and  West  Florida,  in- 
spector of  troops,  &c. 

' '  Forasmuch  as  the  Marquis  de  Maison  Rouge 
is  near  completing  the  establishment  of  the 
Washita,  which  he  was  authorized  to  make  for 
thirty  families,  by  the  royal  order  of  July  14, 
1796,  and,  desirous  to  remove,  for  the  future, 
all  doubt  respecting  other  families  or  new  col- 
onists who  may  come  to  establish  themselves, 
we  destine  and  appropriate  conclusively  for  the 
establishment  of  the  aforesaid  Marquis  de  Mat- 
son  Rouge,  by  virtue  of  the  powers  granted  to 
us  by  the  king,  the  thirty  superficial  league* 
marked  in  the  plan  annexed  *to  the  [*778 
head  of  this  instrument,  with  the  limits  and 
boundaries  designated,  with  our  approbation, 
by  the  Surveyor-General  Don  Carlos  Larean 
Trudeau,  under  the  terms  and  conditions  stip- 
ulated and  contracted  for  by  the  said  Marqin* 
de  Maison  Rouge. 

"  And  that  it  may  at  all  times  stand  good,  we 
give  the  present,  signed  with  our  hand,  sealed 
with  our  seal  at  arms,  and  countersigned  by  the 
underwritten  honorary  commissary  of  war  and 
secretary  of  his  majesty  for  this  commandant? 
general. 
(Signed)   "  The  Baron  de  Cabondbxet. 

"  Andres  Lopez  Armesto. 
"  New  Orleans,  the  20th  of  June,  1797. 
"Note.    That,  in  conformity  with  his  con- 
tract, the  Marquis  de  Maison  Rouge  is  not  to 
admit  or  establish  any  American  in  the  land* 
included  in  his  grant. 
(Signed)  "The  Baron  de  Carondblst." 
In  the  latter  part  6f  the  year  1799,  Main 
Rouge  died,  leaving  a  will,  which  was  dated 
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on  the  20th  of  August,  in  that  year.    It  was  as 
follows: 

"  First.  Recommending  my  soul  to  the  same 
Lord  God  who  gave  it  to  me,  and  created  and 
redeemed  it  at  the  price  of  his  most  precious 
blood,  passion,  and  death,  I  implore  him  by 
the  most  holy  bowels  of  his  divine  mercy,  that 
be  will  pardon  it  and  send  ii  to  eternal  rest 
imong  the  chosen,  for  which  it  was  created. 

"  My  body  I  order  to  be  placed  in  the  earth, 
oat  of  which  it  was  made ;  and.  when  I  die,  I 
desire  to  be  buried  in  the  plainest  manner,  and 
that  my  funeral  shall  take  place  in  such  place 
tt  my  executor  chooses,  to  whom  I  leave  the 
management  of  the  rest  of  my  funeral  and  inter- 
ment, in  order  that  he  may  act  as  to  him  ap- 
pears best — such  being  my  will  and  pleasure. 

"  I  also  direct  that  three  masses  be  said  for 
the  rest  and  repose  of  my  soul,  for  each  of 
which  three  bits  or  rials  shall  be  paid  once,  and 
to  each  of  the  donations  into  which  my  goods 
tod  effects  are  divided. 

"  I  also  declare  that  I  am  a  bachelor,  that  it 
may  so  be  made  manifest  and  certain.  I  also 
declare  and  make  known  that  I  possess  property 
ia  Paris.  Berry,  and  Querry,  which  was  confls- 
cated.of  which  I  possess  no  documents  to  estab- 
lish my  claim. 

'•  I  also  declare  that  I  possess,  in  Ouachita, 
a  house  and  land,  which  I  give  and  bequeath 
to  my  servant  maid,  called  Maria,  an  Irish  wo- 
man— such  being  my  wish  and  pleasure. 

"  I  also  declare  that  I  owe  some  small  sums 
to  my  work  people,  which  I  desire  to  be  paid 
from  the  present  harvest. 

"  I  also  name  as  my  executor  and  property 
holder  Mr.  Louis  Boultgny,  whom  I  empower 
sod  give  authority  to,  after  my  death,  to  take  pos- 
temaa  of  my  goods  and  property,  without  the 
77©*]  intervention  *or  interference  of  judicial 
proceedings;  to  make  inventories,  valuations, 
and  sales  thereof;  to  appoint  such  appraisers  as 
he  chooses,  and  to  adopt  all  necessary  proceed- 
ings until  my  mortuary  affairs  are  concluded 
and  wound  up;  for  which  purpose  I  postpone 
•ad  extend  the  year  of  executorship, and  further 
time  which  may  be  necessary  for  that  purpose; 
and  such  is  my  will  and  pleasure. 

"  I  also  declare  that  I  have,  at  the  house  of 
Don  Pedro,  all  the  articles  necessary  to  build  a 
■w  mill  for  cutting  plank,  and  a  pump  auger. 

"  I  also  desire  and  declare  that,  in  the  dona- 
tion which  by  this  will  I  make  to  my  servant 
maid  Maria  of  a  house  and  land,  there  is  only 
beiuded  five  acres  front,  by  the  usual  depth, 
and  the  aforesaid  house,  and  not  the  rest,  or 
other  land ;  such  being  my  will  and  pleasure. 

"  And  the  residue  and  remainder  of  my 
goods,  rights,  and  actions,  as  well  within  as 
out  of  this  province,  in  case  my  parents  are 
lead,  I  constitute  and  name,  for  my  sole  and 
universal  heir,  the  aforesaid  Louis  Bouligny.in 
order  that, after  my  decease, he  may  have  and  in- 
herit them,  with  the  blessing  of  God  and  my- 
pelf;  and  such  is  my  will  and  pleasure. 

"  I  revoke  and  annul,  and  declare  void,  can- 
celled, of  no  value  nor  effect  whatever,  any 
other  wills  and  testamentary  dispositions  I  may 
have  heretofore  made  by  word,  or  in  writing, 
which  I  desire  no  faith  or  value  shall  be  attach- 
ed to,  saving  and  excepting  this,  which  I  at 
present  authorize  and  declare  in  such  manner 
Md  form  as  may  stand  good  and  right. 
Howamd  8. 


"In  faith  of  which  this  instrument  is  dated 
in  the  city  of  Now  Orleans, the  26th  of  August, 
one  thousand  seven  hundred  and  ninety-nine." 

"  I,  the  notary,  give  faith  to  and  know  the 
declarer,  who,  to  appearance,  possesses  his 
natural  judgment,  memory,  and  understanding, 
and  signed  it  in  the  presence  of  Don  Andres 
Lopez  de  Armesto,  honorary  commissary  of 
war  and  secretary  of  this  government,  Dn. 
Pedro  Gondlllo,  and  Dn.  Vizente  Texeiro 
Lientard,  inhabitants. 

"De  Maibon  Rouge." 

In  1802,  Bouligny  went  upon  the  ground  and 
caused  a  survey  to  be  made  by  McLaughlin, 
who  had  been  a  deputy-surveyor  under  Tru- 
deau. 

In  1803,  Daniel  Clarke  applied  for  and  ob- 
tained from  the  intendant-general  of  New  Or- 
leans copies  of  the  contract  with  Maison  Rouge, 
and  of  the  order  of  the  14th  July,  1795. 

Congress  having  passed  an  act  for  the  pur- 
pose of  ascertaining  the  rights  of  persons  to 
land  within  the  district  and  territory  of  Orleans, 
the  commissioners  appointed  under  that  act 
reported  upon  Bouligny's  claim  as  follows: 
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Class  B,  in  which  the  claim  was  placed  by 
the  commissioners,  is  thus  described  by  them. 

To  the  second  class,  comprising  "claims 
which,  though  not  embraced  by  the  provisions 
of  the  said  acts,  ought  nevertheless,  in  the  opin- 
ion of  the  commissioners,  to  be  confirmed  in 
conformity  with  the  laws,  usages,  and  customs 
of  the  Spanish  government."  the  letter  B  will 

By  an  act  of  the  29th  April,  1810,  the 
claims  marked  B  were  confirmed:  "provided, 
nevertheless,  that  under  no  one  claim  shall  any 
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person  or  persons  be  entitled  under  this  act  to 
more  than  the  quantity  contained  in  a  league 
square." 

In  1841,  the  defendant  Coze,  who  had  become 
owner  of  this  claim,  applied  for  patents  for  a 
league  square,  which  were  accordingly  given  to 
him,  under  tbe  circumstances  stated  in  the 
opinion  of  tbe  late  Mr.  Attorney-General  Le- 
gare,  under  date  of  22d  December,  1841. 

On  the  13th  of  February,  1843,  the  United 
States,  by  Bailie  Peyton,  their  attorney,  filed 
a  petition  in  the  Circuit  Court  of  the  United 
States,  stating  tbat  Richard  King  had  taken 
possession  of,  and  claimed  title  to,  a  part  of  the 
land.  The  petition  prayed  that  the  land  might 
be  adjudged  to  belong  to  the  United  States, 
<fcc.,  &c. 

King  answered  and  called  Coxe  in  warranty, 
who  also  answered  and  Bet  forth  his  title  in  ex- 
tenso  under  the  grant  to  Maison  Rouge. 

On  the  10th  of  July,  1848,  the  court,  after 
argument,  pronounced  the  following  decree: 

"  The  court  having  maturely,  considered  the 
law  and  the  evidence  in  this  case,  doth  now 
order,  adjudge  and  decree,  that  the  plaintiff's 

Edition  be  dismissed,  and  that  the  grant  made 
y  tbe  Baron  de  Carondelet,  as  the  Governor 
of  Louisiana,  on  tbe  20th  June,  1797,  to  the 
Marquis  de  Maison  Rouge,  be,  and  the  same  is 
hereby  declared  valid;  that  the  said  Richard 
King,  the  defendant,  and  the  said  Daniel  W. 
Coze,  warrantor,  be,  and  they  are  hereby  de- 
clared and  recognized  to  be  tbe  lawful  owners 
of  the  parts  of  the  said  grant  held  by  them,  as  de- 
scribed in  the  answer  of  the  said  Richard  King, 
781*]  *and  in  the  schedule  'A,'  and  that 
they  be  quieted  in  the  ownership  and  possession 
of  the  same. 
(Signed)  "  Thbo.  H.  McCalbb, 

"  U.  8.  Judge." 
In  the  course  of  the  trial,  the  United  States 
filed  five,  and  tbe  defendants  three  bills  of  ex- 
ceptions.    The   following  were   assigned   as 
errors  on  the  part  of  the  United  States: 

1.  That  in  the  matters  stated  in  the  several 
bills  of  exception,  not  necessary  here  to  be  re- 
stated, the  court  below  committed  error. 

2.  That  the  evidence  in  the  cause  does  not 
sustain  the  claim  of  title  of  the  defendants  to 
the  lands  in  controversy. 

8.  That  the  acceptance  by  the  defendant 
Daniel  W.  Coze,  of  a  patent,  for  one  league 
square  of  said  land,  uncfer  the  Act  of  Congress 
of  the  29th  April,  1816,  operates  as  an  extin- 
guishment of  his  title  to  any  other  portion  of 
said  land. 

The  evidence  refered  to  in  the  second  point 
of  error  was  very  voluminous.  It  consisted  of 
a  number  of  letters  written  by  the  Baron  de 
Carondelet,  by  the  Marquis  de  Maison  Rouge, 
and  by  others,  and  of  the  deposition  of  sundry 
persons;  all  of  which  it  is  impossible  to  insert 
at  length  or  to  compress  within  a  reasonable 
compass. 

Mr.  Nelson,  Attorney-General,  for  the  United 
States. 

Mr.  Coxe  for  the  defendants. 

Mr.  Nelson,  after  referring  to  and  explaining 
the  papers  above  cited,  laid  down  four  propo- 
sitions which  he  proposed  to  maintain. 

1.  That  the  paper  relied  upon  by  the  defend- 
ants is  not  a  grant. 

2.  That  assuming  it  to  be  so,  it  was  to  take 
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effect  upon  conditions  which  were  not  complied 
with. 

3.  That  the  paper  purporting  to  be  asunrty 
by  Trudeau  is  a  forgery,  and  covers  land  sot 
covered  by  the  grant. 

4.  Tbat  the  grant  is  void  from  indefinite)!*, 
and  cannot  be  located.  [As  tbe  decision  tA 
the  court  turns  upon  one  of  these  points  only, 
it  is  deemed  unnecessary  to  report  the  argu- 
ments of  the  respective  counsel  upon  the  other 
points.] 

8.  That  the  paper  purporting  to  be  a  »on»j 
is  a  forgery;  and,  apart  from  that  paper,  it* 
grant  contains  no  description. 

It  is  remarkable  that  no  one  ever  saw  thU 
survey,  although  professing  to  have  been  mad* 
in  1797,  until  1803.  It  was  not  appended  id 
the  grant.  In  1802  there  was  a  grant  by  Trodeaa 
to  Filhiol,  of  land  below  Fort  Miro,  and  yd 
tbe  survey  made  in  1797  calls  for  Filhiol'*  line, 
which  was  not  established  until  1802. 

Moreover,  this  grant  to  Filhiol  says  that  bh 
land  is  bounded  on  every  side  by  vacant  luxK 
and  yet  if  the  former  survey  were  genuine, 
Filhiol's  grant  was  in  the  midst  of  the  Ian 
which  had  been  granted  to  Maison  Rouge. 

[Mr.  Nelson  then  examined  minutely  the  to- 
timony  of  various  'persons;  of  Mr.  Fil-[*78i 
hiol,  the  commandant  of  the  post  of  Washita 
from  1783  to  1800;  of  the  widow  Bayergeoa 
of  Mr.  Pomier,  a  settler  under  the  contract;  4 
Mr.  Belin;  of  Mr.  McLaughlin,  who  said  um 
Trudeau  was  never  on  the  spot,  and  never  ad 
any  other  deputy-surveyor  than  himself.] 

In  1802,  Bouhgny  went  out  to  the  spot  aai 
had  a  plat  made  by  McLaughlin,  who  aaji 
that  the  "  plat  dated  14th  June,  1797,  is  cop** 
from  the  one  which  he  made  in  1802. 

Mr.  Coxe,  for  defendants,  gave  a  history  I 
the  case,  and  referred  to  various  State  panM 
Report  of  a  Committee,  8enate  U.  8.,  Js| 
20, 1842;  Instructions  of  Solicitor  of  the  TrM 
ury,  December  23,  1842;  2  American  3(4 
Papers,  June  9,  1813;  Land  Laws,  744,  741;  I 
Greene's  Public  Lands,  247. 

In  1  Laws  U.  8.,  Brown's  edition,  549.  tk 
title  is  set  out  just  as  it  is  in  the  present  reeee 

In  2  Land  Laws  (American  State  Papa*] 
771,  774;  there  is  a  copy  of  the  very  fk 
which  we  have. 

It  is  objected  tbat  no  one  ever 
certificate  of  survey  until  1803.    At  the 
of  the  grant,  in  Spanish,  which  is  in  the 
ord,  are  these  words:  "  Anotado  en  d  Mr* 
No.  1,  vergo  SS,  y  copia  tkada." 

What  became  of  tbe  book  A  we  do  not 

In  American  State.  Papers,  Public 
Vol.  II. ,  page  774,  there  is  •  translation  at 
deau's  certificate  of  survey,  with  the 
remark: 

"  Land  Office,  Opelousa.  Aug.  Iff,  I 
"  The  foregoing   is    the  substance  < 
prods'  verbal  (certificate),  of  the  Surrey 
end,  subjoined  to  the  plat  (of  which  I 
nexed  is  a  copy)  filed  in  the  claim  at '. 
Bouligny,  holding  under  Maison  P 
"  S.  Chacirk,  Translator  to  the  0 
"  L.  Posey,  Clerk  of  the  Board." 

If  there  is  any  defect  in  the  reeotd,  ( 
eminent  must  bear  the 
tbe  Spanish  books  were 
pubUc  authorities.    It  is  th*  fiat  I 
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piper  was  ever  denounced  as  a  forgery.  The 
punt  itself  says,  "Marked  in  the  plan  an- 
neifd,"  showing  that  some  plan  was  annexed 
to  it.  The  evidence  of  Tessier  verities  it.  He 
wis  a  principal  clerk  in  the  office  for  making 
goats  of  land  under  the  Spanish  government, 
mil  thb  grant  is  in  his  handwriting.  He  says 
be  "cannot  recollect  whether  be  had  or  had 
>ot  Trudeau's  figurative  plan  and  prods  verbal 
before  him.  but  he  Is  certain  that  he  performed 
his  duty,  either  by  dictation  or  written  instruc- 
tions of  his  superiors,  or  by  seeing  the  document 
B.  though  he  cannot  say  in  which  of  the  three 
respective  modes  he  acted  upon  this  occasion." 
783*]  *The  decision  of  the  Board  of  com- 
missioners is  final  against  the  United  States. 
In  the  case  of  McDonald  v.  MiUtvudon,  decided 
it  this  term,  the  court  say  that  a  complete 
not  requires  no  confirmation  by  Congress, 
fhe  limit  to  a  league  square  in  the  confirmatory 
>rt  does  not  negative  the  residue  of  the  title; 
here  are  no  words  to  that  effect.  The  proviso 
»*>  put  in  because  it  was  thought  that  Spanish 
.■nremors  could  not  grant  more  than  a  league 
qaare.  This  court  entertained  the  same  doubt. 
t Peters,  511.) 

Congress  could  not  annul  the  title  to  the 
md  beyond  a  league  square,  because  it  rested 
*  a  treaty.  The  act  does  not  profess  to  annul 
I.  but  leaves  it  where  it  found  it,  subject  to 
ndtcial  decision.  This  construction  of  the  act 
"•oodles  it  with  Justice  and  good  faith,  and 
bne  considerations  were  held  to  be  operative  in 
Wheat.,  208;  and  6  Peters,  718.  The  United 
tales  never  claimed  what  was  severed  from  the 
nblic  domain.  Our  title,  therefore,  is  equal  to  a 
stent,  and  can  only  be  assailed  on  the  ground 
f  fraud.  This  is  a  charge  which  is  easily 
*de.  It  is  not  pretended  that  any  was  practiced 
■  Carondelet,  nor  is  the  signature  of  Tradeau 
eoied,  but  it  is  said  to  be  antedated.  The 
'nited  States  knew  all  about  these  papers,  but 
w  petition  in  this  case  does  not  allege  fraud. 
.  is  true  that  the  defendants  are  said  to  have 
a  title.  But  suppose  we  were  in  chancery, 
wild  the  court  permit  a  party  to  raise  such  a 
Marion  upon  the  trial  if  it  was  not  alleged  in 
lebtllt  It  ought  to  have  been  put  in  issue 
id  evidence  taken  upon  it,  and  in  that  case 
te  onus  probandi  would  have  been  upon  the 
nited  States.  By  the  treaty  they  became  pos- 
Med  of  all  vacant  domain,  and  must  make 
it  their  title.  It  will  not  do  to  claim  all 
id  make  the  defendant  show  his  title.  (9 
steis,  298:  2  Burchard's  Land  Laws,  669.) 
The  fraud  here  is  charged  upon  high  func- 
mariee  of  a  foreign  government  forty-eight 
*rsago.  Fraud,  for  what  purpose?  There 
la  no  motive  for  it.  Carondelet  might  have 
ide  the  grant  if  he  chose;  he  had  the  power 
do  it  Both  these  papers  were  before  Con- 
on  la  1820,  and  the  defendant  met  the  ac- 
amtioos  which  were  then  brought  against 
em.  The  United  States  have  never  attempted 
reacted  this  patent  for  twenty  years.  If  they 
•re  a  private  person,  they  would  be  bound  by 
efa"  acta.  The  accusation  of  fraud  now  made 
the  Attorney-General  rests  on  two  grounds: 
I.  A  pamphlet  published  by  Giraud. 
lL_  Ob  evidence  taken  in  another  suit. 

:  to  the  pamphlet,  it  has  been  an- 

Ifaihe  same  way.    With  regard  to  the 

>  evidence  was  taken  under  a  notice 


served  by  a  hostile  party  before  another  hostile 
party,  all  on  the  same  day,  and  the  suit  then 
not  prosecuted. 

[Mr.  Ooxe  then  examined  this  testimony.] 

Mr.  Nelson,  in  reply  and  conclusion : 

This  is  a  mere  question  of  title,  to  be  settled 
on  principles  of  law.  *The  defendant  [*784 
claims  under  a  grant  from  the  Spanish  govern- 
ment. The  treaty  gave  the  public  domain  to 
the  United  States.  There  is  no  contest  about 
their  title,  if  the  land  had  not  previously  been 
granted  by  Spain.  We  concede  freely  that  the 
United  States  only  succeeded  to  the  rights  of 
Spain,  and  that  all  grants,  perfect  or  Imperfect, 
are  binding.  If  the  rights  were  imperfect,  the 
United  States  are  bound  in  equity  to  carry 
them  out;  but  not  this  branch  of  the  govern- 
ment, which  can  look  only  at  the  legal  title.  Is 
this  such? 

But  first  let  us  examine  a  proposition  laid 
down  by  the  other  side,  that  this  claim  has 
been  recognized  by  all  the  departments  of  the 
government.  If  so,  the  United  States  must  be 
estopped.  If  Congress  has  conferred  a  title  on 
the  representatives  of  Maison  Rouge,  there  is 
an  end  of  the  question.  So,  if  the  judiciary 
has  recognized  it.  But  no  misapprehension  of 
the  executive  on  such  a  subject  is  binding  on 
this  court. 

[Mr.  Nelton  here  examined  the  papers  and 
documents  cited  by  Mr.  Coxe.] 

The  laws  requiring  commissioners  to  report 
to  Congress,  cannot  be  construed  as  erecting 
them  into  a  judicial  tribunal  whose  decisions 
should  be  final. 

The  alleged  legislative  confirmation  is  equally 
defective. 

[Mr.  Nelson  here  referred  to  2  Story,  1410, 
1429.] 

The  executive  department  of  the  government 
has  always  resisted  this  claim  from  1804.  It 
offered  the  lands  for  sale,  but  withdrew  them 
on  account  of  the  dispute.  A  survey  had  to 
be  made  to  ascertain  what  was  unclaimed. 

There  has  been  no  regulation  by  any  branch 
of  the  government,  but  the  question  is  entirely 
open  for  this  court. 

It  is  said  that  no  fraud  was  alleged  in  the 
court  below.  That  is  very  true.  But  it  would 
have  been  odd  if  the  United  States,  when  in- 
stituting a  proceeding  similar  to  an  ejectment, 
had  gone  on  in  their  declaration  to  say  that  the 
title  of  the  defendant  was  fraudulent. 

It  is  also  said  that  we  have  no  right  to  super- 
vise the  action  of  the  Spanish  authorities.  This 
is  true,  if  they  are  bonafide,  but  not  if  they  are 
fraudulent. 

Congress  has  always  provided, in  itslaws.for 
cases  of  fraud.  The  fraud  was  concocted  in 
1802,  after  Carondelet  had  gone  away. 

It  is  true  that  a  great  part  of  the  testimony 
was  taken  in  another  case;  but  it  was  intro- 
duced into  this  by  consent,  and  the  defendant 
must  abide  by  it. 

Mr.  Chief  Justice  Tanet  delivered  the  opin- 
ion of  the  court: 

This  case  is  one  of  great  importance,  from 
the  amount  of  property  in  dispute;  and  if  the 
court  entertained  any  doubt  upon  the  Questions 
of  law  or  of  fact  which  are  presented  by  the 
record,  we  should  regard  it  as  our  duty  to  hold 
it  under  advisement,  and  postpone  the  decision 

829 


Digitized  by 


Google 


784 


SUFBBMB  COUBT  OF  THB  UNITED  STATES. 


1845 


lo  another  term.  But  the  principles  of  law 
785*]  upon  which  it  'depends  are  not  new  in 
this  court,  and  have  often  been  the  subjects  of 
discussion  and  consideration  since  the  cession 
of  Louisiana  and  Florida  to  the  United  States. 
And  having,  after  a  careful  examination  of  the 
evidence,  formed  a  decided  opinion  upon  the 
facts  in  the  case,  we  deem  it  proper  to  dispose 
of  it  without  further  delay. 

The  claim  in  question  arises  upon  two  instru- 
ments of  writing,  executed  by  the  Baron  de 
Carondelet,  civil  Governor  of  Louisiana;  one 
in  1795,  and  the  other  in  1797;  the  latter  of 
which  is  alleged,  by  the  defendant  in  error,  to 
be  a  grant  to  the  Marquis  de  Maison  Rouge, 
for  the  land  included  in  a  plat  made  out  by 
Trudeau,  the  Surveyor-General  of  the  province, 
and  dated  the  14th  of  June,  1797,  and  which 
survey  embraces  the  land  in  controversy.  It  is 
insisted,  on  the  part  of  the  United  States,  that 
this  certificate  of  Trudeau  is  antedated  and 
fraudulent;  and  in  order  to  determine  the  state 
of  the  facts  upon  which  the  questions  of  law 
will  arise,  the  authenticity  of  this  survey  will 
be  the  first  subject  of  inquiry. 

Upon  this  point,  a  good  deal  of  testimony 
has  been  taken  upon  both  sides.  But  it  would 
extend  this  opinion  to  an  unreasonable  and  un- 
necessary length  to  enter  upon  a  minute  com- 
parison and  analysis  of  the  testimony  of  the 
different  witnesses,  and  of  the  other  evidence 
contained  in  the  record.  It  is  sufficient  to  say, 
that,  after  an  attentive  scrutiny  and  collation 
of  the  whole  testimony,  we  think  it  is  perfectly 
clear  that  this  certificate  of  Trudeau  is  ante- 
dated and  fraudulent,  and  we  refer  to  the  evi- 
dence of  Filhiol,  McLaughlin,  and  Pomier,  as 
establishing  conclusively  that  the  actual  survey 
upon  which  this  certificate  was  made  out,  did 
not  take  place  until  December,  1802,  and  Janu- 
ary. 1803;  and  that  the  one  referred  to  by  the 
governor,  in  the  paper  of  1797,  was  for  land  in 
a  different  place,  and  higher  up  the  Washita 
River.  We  are  entirely  convinced  that  the  sur- 
vey now  produced  was  not  made  in  the  lifetime 
of  the  Marquis  de  Maison  Rouge,  who  died  in 
1799.  but  after  his  death,  and  at  the  instance 
of  Louis  Bouligny,  who,  according  to  the  laws 
of  Louisiana,  was  what  is  there  termed  the 
"forced  heir"  of  the  marquis;  and  that  it  was 
made  in  anticipation  and  expectation  of  the 
cession  of  the  country  to  the  United  States;  the 
negotiations  upon  that  subject  being  then  actu- 
ally pending,  and  the  treaty  of  cession  signed 
on  the  80th  day  of  April,  1808.  We  see  no 
reason  to  doubt  the  truth  of  the  witnesses  to 
whom  we  have  referred.  On  the  contrary, 
they  are  supported  by  the  testimony  of  other  wit- 
nesses, and  by  various  circumstances  detailed 
in  the  record. 

It  has,  however,  been  argued  that,  inasmuch 
as  an  attested  copy  of  this  certificate,  with  the 
twe  instruments  executed  by  the  Baron  de 
Carondelet,  were  delivered  to  Daniel  Clarke,  in 
August,  1808,  by  the  Spanish  authorities  at 
New  Orleans,  upon  his  application  for  the 
documentary  proofs  of  the  title  to  this  land,  the 
authenticity  of  the  paper  in  question  ought  not 
to  be  impeached ;  and  that  it  is  inconsistent  with 
the  comity  due  to  the  officers  of  a  foreign  gov- 
786*]  ernment,  *to  impute  to  them  fraud,  or 
connivance  in  a  fraud,  in  an  official  act  where 
their  conduct  has  not  been  questioned  by  the 
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authority  under  which  they  were  acting,  and 
to  which  they  were  responsible.  This  proposi- 
tion is  undoubtedly  true,  where  no  other  inter- 
est is  concerned  except  that  of  their  own  gov 
ernment  or  its  citizens.  And  as  regards  the 
interest  of  others,  the  acts  of  the  officer,  in  the 
line  of  his  duty, will,  primafaeie,  be  considered 
as  performed  honestly,  and  in  good  faith.  And 
although  this  certificate  and  the  other  docu- 
ments were  delivered  to  Clarke  after  the  coun- 
try had  been  ceded  to  the  United  States,  yet  as 
possession  had  not  been  taken,  and  the  evi- 
dences of  titles  to  lands  in  the  ceded  province 
were  still  lawfully  in  the  hands  of  the  Spanish 
authorities,  the  documents  upon  that  subject, 
obtained  from  the  proper  officer,  ought  to  be 
regarded  as  genuine,  unless  impeached!  by  other 
testimony ;  and  to  that  extent  this  court  is  bound 
to  respect  the  certificate  in  question.  But  it 
would  be  pushing  the  comity  usually  extended 
to  the  tribunals  and  officers  of  a  foreign  gov- 
ernment, beyond  the  bounds  of  justice  and  the 
usages  of  nations,  to  claim  for  them  a  total 
exemption  from  inquiry,  when  their  acts  affect 
the  rights  of  another  nation  or  its  citizens.  Cer- 
tainly, the  political  department  of  this  govern- 
ment has  never  acknowledged  this  immunity 
from  inquiry,  now  claimed  for  the  Spanish  tri- 
bunals and  officers; and  in  every  law  establish- 
ing American  tribunals  to  examine  into  tin 
validity  of  titles  to  land  in  Louisiana  and 
Florida, derived  from  the  government  of  Spain, 
they  are  expressly  enjoined  to  inquire  whether 
the  documents  produced  in  support  of  the  claim 
are  antedated  or  fraudulent;  and  we  have  no 
doubt  that  it  is  the  right  of  this  court  to  hear 
and  determine  whether  the  certificate  of  Tn- 
deau,  although  recognized  and  sanctioned  by 
the  colonial  authorities  of  Spain,  is  antedated 
and  made  out  either  with  or  without  tbek 
privity  and  consent,  in  order  to  defraud  the 
United  States,  and  to  deprive  them  of  land) 
which  rightfully  belonged  to  them  under  tfct 
treaty;  and  that  it  is  our  duty  to  deal  with  it  ■ 
the  evidence  may  require.  We  desire,  how- 
ever, to  be  understood,  when  speaking  upon 
this  subject,  as  not  intending  to  charge  the 
present  claimants  with  having  participated  ia 
the  fraud ;  but  from  the  testimony  in  the  record, 
we  are  fully  convinced  that  it  was  committed 
in  the  manner  hereinbefore  mentioned,  by 
Bouligny,  under  whom  they  claim  title. 

Regarding  the  case  in  this  point  of  view,  tbt 
right  of  the  defendant  in  error  must  stand  alto- 
gether upon  the  instruments  executed  in  1788 
and  1797,  by  the  Baron  de  Carondelet;  and  it 
has  not  the  aid  of  any  authentic  survey,  to  as- 
certain and  fix  the  limits  of  the  land,  and  to 
determine  its  location.  The  instruments  then- 
selves  contain  no  lines  or  boundaries  whereby 
any  definite  and  specific  parcel  of  land  nt 
severed  from  the  public  domain  -.  and  it  has  been 
settled,  by  repeated  decisions  in  this  court,  and  in 
cases,  too,  where  the  instrument  contained  clear 
words  of  grant,  that  if  the  description  was  varm 
•and  indefinite,  as  in  the  case  before  us,  [*787 
and  there  was  no  official  survey  to  give  it  a  cer 
tain  location,  it  could  create  no  right  of  private 
property  in  any  particular  parcel  of  land,  which 
could  be  maintained  in  a  court  of  justice.  It 
was  so  held,  in  the  cases  reported  in  15  Peters. 
184,  215,  275,  819,  and  in  16  Peters,  15».  16a 
After  such  repeated  decisions  upon  the  subject, 
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ill  affirming  the  same  doctrine,  the  question 
cannot  be  considered  as  an  open  one  in  this 
court.  Putting  aside,  therefore,  and  rejecting 
the  certificate  of  Trudeau,  for  the  reasons  be- 
fore Mated,  the  instruments  in  question,  even 
if  they  could  be  construed  as  grants,  conveyed 
so  title  to  the  Marquis  de  liaison  Rouge'for 
the  had  in  question,  and,  consequently  the  de- 
fendants in  error  can  derive  none  from  him. 
The  land  claimed  was  not  severed  from  the 
public  domain,  by  the  Spanish  authorities,  and 
let  apart  as  private  property,  and,  consequently, 
it  passed  to  the  United  Btates,  by  the  treaty 
which  ceded  to  them  all  the  public  and  unap- 
propriated lands.  It  is  unnecessary,  therefore, 
for  the  decision  of  the  case,  to  say  anything  in 
relation  to  the  construction  and  effect  of  these 
two  instruments,  or  the  purposes  for  which 
they  were  intended. 

As  relates  to  the  claim  of  an  equitable  title 
arising  from  the  number  of  immigrants  alleged 
to  hive  been  introduced  under  those  instru- 
ment*, it  would  not  avail  the  defendant  in  error 
in  this  action,  even  if  the  proofs  showed  a  per- 
formance equal  to  that  contended  for  on  his 
part.  For  if  these  instruments  were  regarded 
at  pints,  and  it  appeared  that  the  Marquis  de 
Maison  Rouge  had  originally  selected  this  very 
district  as  the  place  where  the  grant  was  in- 
tended to  be  located:  and  the  immigrants  in- 
troduced by  him  had  been  settled  upon  it  in 
performance  of  the  conditions  of  his  contract; 
and  if  it  should  be  held  that  he  had  thereby 
aeonired  an  equitable  right  to  have  the  quantity 
«f  land  mentioned  in  the  paper  of  1797  laid  off 
to  him  at  this  place,  still  it  would  be  no  defense 
■gainst  the  United  States.  For  in  the  case  of 
ftotam  v.  Eekhart  (2  How.,  875).  this  court 
decided  that  an  imperfect  title  derived  from 
Spain,  before  the  cession,  would  not  be  sup- 
ported against  a  party  claiming  under  a  grant 
bom  the  United  States,  unless  ft  had  been  con- 
finned  by  act  of  Congress.  The  same  point 
ww  again  fully  considered  and  decided,  at  the 

Cit  term,  in  the  case  of  Eickey  et  al.  v. 
rtetal.  These  decisions  stand  upon  the 
pound  that  such  titles  are  not  confirmed  by 
the  treatjr  itself  so  as  to  bring  them  within  judi- 
cial cognizance  and  authority :  and  that  it  rests 
with  the  political  department  of  the  government 
to  determine  how  and  by  what  tribunals  justice 
■hould  be  done  to  persons  claiming  such  rights. 
If,  therefore,  this  controversy  was  in  a  court  of 
equity,  and  no  suspicion  of  fraud  rested  upon 
the  claim,  vet  it  could  not  be  supported  against 
a  grantee  of  the  United  States,  because  Congress 
hat  not  confirmed  it,  nor  authorized  any  other 
tribunal  to  determine  upon  its  validity.  This 
case,  however,  is  in  a  court  of  law;  the  petitory f 
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action  brought  by  *the  United  States  in  [*788 
the  Circuit  Court  of  Louisiana,  being  in  the 
nature  of  an  action  of  ejectment  in  which  the 
decision  must  depend  on  the  legal  title;  and 
that  title  under  the  treaty  of  cession  being 
in  the  United  States,  an  equitable  title,  if  the 
defendant  in  error  could  show  one,  would  be 
no  defense. 

It  has  indeed  been  urged  in  the  argument, 
that  the  Act  of  April  29, 1816,  sec.  1  (8  Story's 
Laws,  1604),  confirmed  this  grant  to  the  claim- 
ants to  its  whole  extent.  Upon  this  point  we 
do  not  think  it  necessary  to  go  into  a  particular 
and  minute  examination  of  the  acts  of  Con- 
gress upon  this  subject,  nor,  indeed,  of  the  act 
referred  to.  Because  the  provision  in  this  act, 
that  the  confirmation  shall  extend  only  to  the 
quantity  of  land  contained  in  a  league  square, 
is  in  the  judgment  of  the  court  too  clear  and 
unambiguous  to  admit  of  serious  controversy. 
The  restriction  of  the  confirmation  to  the 
quantity  above  mentioned,  appears  to  be  as 
plainly  stated  in  the  proviso  as  language  could 
make  it;  and  Congress  certainly,  in  a  claim  of 
this  description,  addressing  itself  to  the  political 
power,  had  a  right  to  confirm  a  portion  of  the 
claim,  and,  at  the  same  time,  to  refuse  to  give 
the  claimant  a  title  to  the  residue,  if  they  sup- 
posed it  just  to  do  so. 

Another  question  of  more  difficulty  arises 
under  this  act  of  Congress,  but  as  it  has  not 
been  pressed  in  the  argument,  we  forbear  to  ex- 
press an  opinion  upon  it.  It  appears  that  the 
claimant  has  accepted  a  patent  for  a  league 
square.  In  similar  cases  in  Florida,  the  act  of 
Congress  upon  that  subject  provided  that  the 

Eatent  for  the  quantity  confirmed  should  not 
eue  unless  the  claimant  released  all  title  to  the 
residue.  The  law  in  relation  to  the  land  in 
question  does  not,  it  is  true,  require  this  re- 
lease, and  the  patent  was  issued  and  accepted 
under  an  understanding  with  the  commissioner 
of  the  general  land  office,  that  the  acceptance 
should  not  prejudice  the  claim  to  the  residue. 
Yet  it  is  a  question  worthy  of  serious  consider- 
ation, how  far  the  acceptance  of  the  land  prof- 
fered by  Congress,  even  under  these  circum- 
stances, must  affect  any  title  to  the  residue, 
which  the  party  might  be  supposed  to  have  had, 
and  ought  to  influence  the  judgment  of  the 
court,  where  the  fact  appears  in  the  record. 

It  it  unneceteary,  however,  to  purtue  the  in- 
quiry, tince,  for  the  reatont  before  stated,  the 
judgment  of  the  Circuit  Court  mutt  be  reverted. 

8.  C.  7  How.,  888. 
Cited-7  How.,  865,  886; 
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From  circumstances  which  it  is  Dot  necessary  to 
explain  to  the  public,  the  two  following  dissenting 
opinions  of  Mr.  Justice  McLkan,  in  the  cases  of 
Kendall  v.  Stoke*,  p.  87  and  The  United  Stated  v. 
Gtar,  p.  121,  bare  been  omitted  from  their  proper 
places,  and  are  here  Inserted. 

Axoe  Kendall  } 

Stokes  kt  al.   ) 

Mr.  Justice  McLean  : 

This  case  is  a  writ  of  error.  The  facts  and 
merits  of  the  case  are  before  us  only  so  far  as 
they  are  connected  with  the  legal  points  raised 
by  the  bills  of  exceptions.  I  will  consider  these 
points,  and  not  indulge  in  a  course  of  remarks 
which  could  only  be  proper  on  a  motion  for  a 
new  trial. 

Before  taking  up  the  exceptions,  I  will  ob- 
serve, that  from  the  finding  of  the  jury  the  de- 
fendant below  was  acquitted  of  all  malice  with 
which  he  stands  charged  in  the  declaration. 
And  I  will  add  that  there  is  nothing  in  the 
record  inconsistent  with  the  inference  that  he 
acted  from  a  sense  of  duty,  and  with  a  desire 
to  advance  the  public  service. 

The  second,  third,  and  fourth  counts  in  the 
declaration  were  discontinued,  so  that  the  judg- 
ment was  entered  on  the  first  and  fifth  counts. 

The  first  count  states  that  the  plaintiffs  were 
contractors  for  the  transportation  of  the  mail  of 
the  United  States  under  William  T.  Barry,  then 
Postmaster  General,  and  that  for  services  so 
rendered  the  said  Postmaster-General  caused 
credits  to  be  entered  in  their  accounts  on  the 
books  of  the  department  for  the  sum  of  one 
hundred  and  twenty-two  thousand  dollars.  The 
defendant  below  was  appointed  to  succeed  Will- 
iam T.  Barry,  in  the  office  of  Postmaster-Gen- 
eral, and  that  he  wrongfully,  &c.,  caused  the 
above  sum  of  money,  which  had  been  paid  to 
toe  plaintiffs  as  aforesaid,  to  be  suspended  on 
the  books  of  the  department  and  to  be  charged 
as  a  debit  against  them;  by  reason  whereof  the 
plaintiffs  were  unable  to  obtain  from  the  de- 
partment moneys  under  their  several  contracts 
for  the  transportation  of  the  mail,  which  sub- 
jected them  to  great  losses  in  raising  funds  to 
enable  them  to  carry  on  their  contracts;  that 
their  credit  was  destroyed,  and  that  they  were 
obliged  to  incur  great  expense  in  obtaining 
payment  of  the  above  sum,  &c. 

The  fifth  count  claims  damages  for  the  re- 
fusal of  the  Postmaster-General  to  credit  them 
with  the  amount  of  the  award  of  the  solicitor 
of  the  treasury,  as  by  the  act  of  Congress  he 
was  required  to  do;  by  reason  whereof  they 
were  kept  out  of  the  money  for  a  long  space  of 
time,  and  were  subjected  to  expensive  litiga- 
tions. Ac. 

70O*l  The  first  exception,  by  the  defend- 
ant below,  that  I  shall  consider,  is  as  follows: 
"That  the  acts  of  defendant,  as  Postmaster- 
General,  in  suspending  the  allowances  men- 
How  abd  8.  U.  8.,  Book  11. 


tioned  in  the  two  letters  from  P.  8.  Lough- 
borough, as  treasurer,  both  dated  14th  May, 
1835,  the  one  addressed  to  Messrs.  Stockton  & 
Stokes,  the  other  to  L.  W.  Stockton,  nnd  above 
given  in  evidence  by  plaintiffs,  and  in  contin- 
ually holding  the  same  under  suspension  and 
refusing  to  credit  or  pay  the  same  till  the  ren- 
dition of  the  solicitor's  award,  above  given  in 
evidence  by  plaintiffs,  were  not  such  as  laid 
him  liable  to  the  plaintiffs  in  the  right  in  which 
they  now  sue,  to  the  aforesaid  action,  and  that 
upon  the  evidence  so  as  aforesaid  produced  and 
given  on  the  part  of  the  plaintiffs,  they  are  not 
entitled  to  maintain  this  action  on  their  said 
first,  second,  and  third  counts,  of  their  amend- 
ed declaration." 

As  the  second  and  third  counts  of  the  decla- 
ration were  discontinued,  no  reference  can  be 
had  to  them  in  considering  the  legal  questions 
in  the  case. 

The  court  properly  refused  to  give  the  last 
clause  of  the  above  instruction,  on  the  ground 
that  it  requested  them  to  determine  the  effect 
of  the  evidence.  This  has  been  so  often  de- 
cided by  this  court,  that  no  ref  erenco  to  author- 
ity is  deemed  necessary.  The  other  part  of 
the  exception  goes  to  the  capacity  in  which  the 
plaintiffs  sue  as  partners. 

The  contracts  under  which  they  sue  were 
made  in  the  name  of  Richard  C.  Stockton,  but 
they  were  made  for  the  benefit  of  the  plaintiffs 
equally,  as  jointly  interested  with  Stockton. 
When  the  contracts  were  about  being  executed, 
the  Postmaster- General  was  informed  that  all 
the  plaintiffs  were  interested  in  them;  and  in- 
quiry was  made  of  him  whether  the  contracts 
made  in  the  name  of  Richard  C.  Stockton 
would  inure  to  the  benefit  of  all  concerned. 
The  reply  was,  that  they  would;  and  with  that 
understanding  the  contracts  were  signed. 

The  duties  under  the  contracts  were  appor- 
tioned among  the  parties.  From  this  state  of 
facts,  the  question  arises,  whether  the  plaintiffs 
having  a  joint  interest  in  the  contracts  may  not 
sue  as  partners.  They  made  the  contracts  in 
the  name  of  Richard  C.  Stockton,  and  can 
there  be  any  doubt  of  their  right  thus  to  make 
them?  In  this  view  the  others  are  not  sub- 
contractors under  Stockton,  but  are  jointly 
interested  with  him  in  the  contracts.  And  if 
anything  has  been  done  to  render  the  head  of 
the  department  liable  to  Richard  C.  Stockton, 
his  associates,  being  jointly  interested  with 
him,  are  proper  parties  in  the  action  for  dam- 
ages. The  action  is  not  on  the  written  con- 
tracts, but  by  those  interested  in  them  for  a 
wrong  done.  No  subdivisions  of  the  labor 
among  the  partners  can  affect  this  question.  I 
can  have  no  doubt  as  to  the  right  of  the  plaint- 
iffs to  sustain  this  action,  if  there  be  a  ground 
for  any  action.  The  Circuit  Court,  therefore, 
in  my  Judgment,  did  not  err  in  refusing  the 
above  instruction. 
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791*]  *The  evidence  of  O.  B.  Brown,  a 
clerk  in  the  department,  to  show  the  interest 
of  the  plaintiffs,  is  objected  to,  on  the  ground 
that  parol  evidence  cannot  be  heard,  to  con- 
tradict a  written  agreement.  How  this  applies 
in  the  present  esse,  it  is  difficult  to  perceive. 
Brown  does  not  contradict  the  written  con- 
tracts, but  swears  that  the  plaintiffs  made  them 
with  the  department  in  the  name  of  Richard 
C.  Stockton.  And  this  evidence  was  admissi- 
ble, on  the  ground  that  where  any  association 
of  individuals  bind  themselves  by  a  particular 
name  or  designation,  in  a  written  contract,  in 
an  action  by  or  against  the  persons  thus  bound, 
the  facts  may  be  shown  by  parol. 

The  practice  which  prevails  in  this  district, 
of  praying  the  court  for  instructions  on  the 
close  of  the  plaintiff's  evidence,  is  a  most  in- 
convenient one,  and  can  answer  no  other  pur- 
pose than  to  introduce  confusion  in  the  case, 
and  perplex  the  jury.  In  this  case,  there  were 
two  prayers  for  instructions  on  the  evidence  of 
the  plaintiffs,  as  regards  the  capacity  in  which 
they  sue;  and  a  similar  instruction  is  again 
asked  after  the  close  of  the  defendant's  evi- 
dence. These  instructions  are  founded  upon 
the  evidence,  and  are  substantially  the  same, 
though  expressed  in  different  words. 

The  third  instruction  asked  by  the  defendant 
in  the  court  below,  will  be  considered  in  con- 
nection with  the  second  one  prayed,  after  all 
\  the  evidence  had  been  heard. 

The  fourth  instruction  refused  by  the  Circuit 
Court  was,  "  that  the  evidence  so  as  aforesaid 
produced  and  given,  on  the  part  of  the  plaint- 
iffs, so  far  as  the  same  is  competent  to  sustain 
any  count  in  the  declaration,  is  not  competent 
and  sufficient  to  be  left  to  the  jury,  as  evidence 
of  any  act  or  acts  done  or  omitted,  or  refused 
to  be  done  by  defendant,  which  legally  laid 
him  liable  to  the  plaintiffs  in  this  action,  under 
such  count,  for  the  consequential  damages 
claimed  by  plaintiff  in  such  count." 

This  instruction  goes  only  to  the  admissibil- 
ity of  the  evidence.  The  question  would  have 
been  more  properly  raised  by  a  motion  to  over- 
rule the  evidence.  But  viewing  it  as  an  in- 
struction, it  prays  the  court  to  instruct  the  jury 
that  the  facts  proved  are  not  competent  and 
sufficient;  not  to  prove  the  right  of  the  plaint- 
iffs to  recover,  but  to  be  left  to  the  jury,  "as 
evidence  of  any  act  or  acts  done  or  omitted,  or 
refused  to  be  done  by  defendant,"  &cv 

No  particular  facts  proved  are  alleged  to  be' 
incompetent  evidence,  and  the  court,  conse- 
quently, could  not  give  the  instruction,  provided 
there  was  any  legal  evidence  before  the  jury, 
which  conduced  to  sustain  the  plaintiffs'  right 
under  any  one  of  the  counts  in  their  declaration. 

That  the  above  instruction  should  be  mis- 
taken by  any  one  as  a  demurrer  to  evidence,  is, 
to  me,  very  extraordinary. 

A  demurrer  to  evidence  withdraws  it  from 
the  jury,  but  this  instruction  calls  upon  the 
court  to  say  whether  "the  evidence  was  com- 
petent to  be  considered  by  the  jury."  The 
792*1  instruction  is  not  in  *form  or  effect 
like  a  demurrer  to  evidence.  It  was  nothing 
more  nor  less  than  an  objection  to  the  admissi- 
bility of  the  evidence. 

The  fifth  instruction  prayed  is,   as  to  the 
capacity  in  which  the  plaintiffs  sue,  and  which 
I  have  already  considered. 
*S4 
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I  now  come  to  the  instructions  prayed  by 
the  defendant  below  after  the  close  of  Kb  evi- 
dence. 

The  first  one,  being  substantially  of  the  char- 
acter of  the  fifth,  above  stated,  will  not  be 
examined. 

The  second  instruction  was,  "  if  the  jury 
find,  from  the  said  evidence,  that  the  defend 
ant,  as  Postmaster-General,  acted  in  the  prem 
ises  from  a  conviction  that  he  had  the  lawful 
power  and  authority  as  such  Postmaster-Gen- 
eral, to  set  aside  the  extra  allowances,  as 
claimed  under  the  allowance  of  his  predecessor, 
and  to  suspend  and  recharge  the  same,  and 
from  a  conviction  that  it  was  his  official  duty 
to  do  so;  and  if  plaintiffs  suffered  no  oppres- 
sion, injury,  or  damage,  from  euch  official  act 
of  the  defendant,  but  the  inconveniences  neces- 
sarily resulting  from  such  official  act,  then  he 
is  not  liable  to  plaintiffs  in  this  action  for 
having  so  set  aside,  suspended,  and  recharged 
such  extra  allowances." 

The  principle  imbodied  in  this  instruction  is 
this:  if  an  executive  officer  do  an  act  in  good 
faith,  and,  as  he  believes,  within  his  power,  he 
is  not  responsible  for  an  injury  done  to  an  in- 
dividual. 

It  will  require  but  little  reflection  to  show 
that  the  proposition,  to  the  extent  here  stated, 
is  unsustainable.  The  principle  is  made  to 
depend,  not  upon  the  character  of  the  act  or 
its  consequences,  but  on  the  intent  with  which 
it  was  done.  Now,  there  are  many  duties  of 
an  executive  officer  which  are  purely  minis- 
terial, and  others  which  are  discharged  under 
prescribed  limitations.  It  is  inconsistent  with 
the  nature  of  our  institutions,  that  an  irre- 
sponsible power  should  be  exercised  by  any 
public  agent.  Every  officer,  from  the  highest 
to  the  lowest,  in  our  government,  is  amenable 
to  the  laws  for  an  injury  done  to  individuals. 
An  act  which  the  law  sanctions  cannot  be  con- 
sidered as  injurious  to  anyone.  And  where  a 
discretion  may  be  exercised,  if  it  be  exercised 
in  good  faith,  the  officer  is  not  responsible  for 
an  error  of  judgment.  Bat  this,  of  necessity, 
is  limited  to  matters  which  come  within  bis 
jurisdiction.  He  can  claim  no  immunity  be- 
yond this.  If  be  could,  he  might  act  without 
any  other  restraint  than  his  own  discretion: 
and  this  would  be  to  exercise  an  unmitigated 
and  irresponsible  despotism. 

If  a  member  of  this  court  should  imprison  a 
citizen,  for  causes  over  which  tie  law  gave 
him  no  jurisdiction,  he  would  be  responsible 
for  damages  in  an  action  at  law.  And  it  '» 
supposed  that  no  higher  immunity  can  be 
claimed  by  an  executive  officer.  It  is  a  funda- 
mental principle  in  our  government,  that  no 
individual,  whether  in  office  or  out  of  office,  is 
above  the  law.    In  this  our  safety  consists, 

Of  all  the  powers  exercised  by  the  depart- 
ments of  this  government,  *those  of  the  [*798 
executive  are  the  most  extensive  and  the  most 
summary.  They  have  not  the  forms  and  the 
deliberations  of  a  judicial  procedure.  Hence 
it  is  of  the  utmost  importance  that  the  execu- 
tive power  should  be  defined  and  guarded  by 
law.  From  the  nature  of  these  duties,  an  en- 
larged discretion  is  indispensable;  and  with  the 
exercise  of  this  discretion  no  other  power  can 

interpose,  and  no  legal  i ■•-■>-«-  »~ 

from  its  rightful  exercise. 
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If  its  boundaries  be  not  ances  and  contracts  of  bis  predecessor.    And 


unlimited  discretion 

specifically  defined  by  statutory  enactments, 
jet  they  are  found  in  the  thine  done,  and  in 
the  well  established  principles  of  private  right. 
The  courts  are  often  called  on  to  exercise  their 
discretion,  but  it  must  be  a  legal  discretion. 
The  same  role  applies,  where  individual  rights 
ire  involved,  to  every  executive  officer. 

A  postmaster-general,  by  the  terms  of  every 
mail  contract,  on  the  happening  of  certain 
failures  by  the  contractor,  may  forfeit  it.  But 
if  he  shall  arbitrarily  annul  the  contract,  when 
by  the  terms  of  it  he  bad  no  power  to  do  so,  he 
it  unquestionably  responsible  to  the  party  in- 
jured. And  in  such  a  case,  the  plea  that  he 
acted  in  good  faith  and  with  a  desire  to  dis- 
charge his  duty,  would  not  avail  him.  _  He  is 
presumed  to  be  acquainted  with  his  duties,  and 
the  powers  he  may  exercise.  A  contrary  pre- 
mmption  would  suppose  him  to  be  unqualified 
to  discharge  the  duties  of  his  office.  It  there- 
lore  follows,  when  a  public  officer  does  an  act 
to  the  injury  of  an  individual,  which  did  not 
come  within  the  exercise  of  his  discretion,  and 
dm  clearly  not  within  the  powers  with  which 
be  is  invested  by  law,  he  may  be  held  legally 
responsible. 

In  the  first  count  of  the  declaration,  the 
plaintiffs  charge  that  the  defendant  not  only 
refused  to  pay  to  them  the  sum  of  $122,000, 
which  under  their  contracts  they  had  earned, and 
which  had  been  credited  to  them  in  their  ac- 
counts; but  that  he  caused  that  sum  to  be  re- 
charged to  them,  which  represented  tbem,  on 
the  books  of  the  department,  as  defaulters,  &c. 

Now.  had  he  power  to  do  this?  As  this  point 
has  been  expressly  adjudged  by  this  court,  I 
need  refer  to  no  other  authority. 

In  the  case  of  The  United  States  v.  Bonk  of 
Metropolis  (15  Peters,  400),  the  court  say:  "'The 
third  instruction  asked  the  court  to  say,  among 
other  things,  if  the  credits  given  by  Mr.  Barry 
were  for  extra  allowances  which  the  Postman 
ter  General  was  not  legally  authorized  to  allow, 
then  it  was  the  duty  of  the  present  Postmaster- 
General  to  disallow  such  items  of  credit ;"  and 
to  this  instruction  this  court  answer:  "The  suc- 
cessor of  Mr.  Barry  had  the  same  power,  and 
oo  more,  than  his  predecessor,  ana  the  power 
of  the  U-  oner  did  not  extend  to  the  recall  of 
credits  or  allowances  made  by  Mr.  Barry,  if  he 
acted  within  the  scope  of  official  authority 
riven  by  law  to  the  bead  of  the  department. 
This  right  in  ac  incumbent  of  reviewing  a  pred- 
ecessors decisions,  extends  to  mistakes  in 
utters  of  fact  arising  from  errors  of  calcula- 
tion, and  Id  cases  of  rejected  claims  in  which 
704*1  'material  testimony  is  afterwards  dis- 
covered and  produced.  But  if  a  credit  has 
been  given  or  an  allowance  made,  as  these 
were,  by  the  head  of  a  department,  and  it  is 
alleged  to  be  an  illegal  allowance,  the  judicial 
tribunals  of  the  country  must  be  resorted  to, 
to  construe  the  law  under  which  the  allowance 
wu  made,  and  to  settle  the  rights  between  the 
United  States  and  the  party  to  whom  the  credit 
was  given.  It  is  no  longer  a  case  between  the 
correctness  of  one  officers  judgment  and  that 
of  his  successor. " 

The  point  here  ruled  is,  in  every  respect,  the 

riot  under  consideration.  And  the  decision 
dear  and  unequivocal  against  the  power  of 
Ike  Postmaster-General  to  supervise  the  allow- 
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more  especially  must  this  be  the  case,  where 
the  allowances  have  not  only  been  made  foi 
services  rendered,  but  credited  to  the  party  on 
the  books  of  the  department. 

On  the  ground  of  fraud  or  mistake,  a  post- 
master-general may  suspend  or  annul  the  acts 
of  his  predecessor.  But  in  such  a  case  the 
ground  should  be  set  up  as  matter  of  justifi* 
cation.  No  such  defense  has  been  made  in  the 
present  case. 

Here  is  an  act  done  by  the  defendant,  as 
Postmaster-General,  which  this  court  say  he 
had  no  power  to  do.  And  as  a  consequence  of 
that  act  great  injury  has  been  done  to  the  plaint- 
iffs, as  alleged  in  the  declaration,  shown  by 
the  evidence  and  sanctioned  by  the  verdict  of 
the  jury.  And  here  the  question  arises  whether 
the  act  so  complained  of  subjects  the  defendant 
to  an  action  at  law.  My  brethren  think  it  does 
not;  I  have  come  to  a  different  conclusion. 

In  statiug  the  grounds  of  my  opinion,  I  aquit 
the  Postmaster-General  of  all  improper  inten- 
tion. And  I  not  only  do  this,  but  I  am  willing 
to  admit  that  the  circumstances  under  which 
he  acted  were  such  as  to  require  from  him 
great  vigilance  and  firmness.  lie,  acted,  too 
under  the  sanction  of  the  President,  and  in  ac- 
cordance with  the  opinion  of  the  Attorney- 
General.  These  precautionary  measures  go  to 
explain  his  action,  and  show  that  whatever 
damages  might  have  been  incurred  by  the 
plaintiffs  and  recovered  by  them,  the  defend- 
ant should  be  indemnified  by  the  government. 
He  should  no  more  be  subjected  to  loss  in  this 
respect  than  a  collector  of  the  customs  who, 
under  the  instructions  of  the  Treasury  Depart- 
ment, collects  an  illegal  duly  upon  goods  im- 
ported, which  subjects  him  to  a  judgment  for 
damages. 

But  if  the  right  of  action  exist,  these  circum- 
stances cannot  destroy  it.  They  create  a  clear 
case  of  indemnity  by  the  government,  butthey 
do  not  lessen  nor  excuse  the  injurious  conse- 
quences to  the  plaintiffs. 

There  are  three  grounds  on  which  a  public 
officer  may  be  held  responsible  to  an  injured 
party. 

1.  Where  be  refuses  to  do  a  ministerial  act, 
over  which  be  can  exercise  no  discretion. 

*2.  Where  he  does  an  act  which  is  [*795 
clearly  not  within  his  jurisdiction. 

3.  Where  he  acts  willfully,  maliciously 
and  unjustly,  in  a  case  within  his  jurisdiction. 

The  first  position  is  sustained  by  this  court 
in  the  case  of  Kendall  v.  T/ie  United  States  (12 
Peters,  613).  Speaking  of  the  act  required  by 
the  law,  to  be  done  by  the  Postmaster-General, 
the  court  say,  "it  is  a  precise  definite  act, 
purely  ministerial ;  and  about  which  the  Post- 
master-General bad  no  discretion  whatever." 
And  again,  in  612,  they  say,  "the  plaintiff's 
right  to  the  full  amount  of  the  credit,  accord- 
ing to  the  report  of  the  solicitor,  having  been 
ascertained  and  fixed  by  law,  the  enforcement 
of  that  right  falls  properly  within  judicial  cog- 
nizance." In  page  614  they  say,  "it  is  seldom 
that  a  private  action  at  law  will  afford  an  ade- 
quate remedy"  where  the  damages  are  large. 
The  act  required  to  be  done  was,  that  the  Post- 
master-General should  cause  a  credit  to  be  en- 
tered on  the  books  of  the  department  in  favor  of 
the  plaintiffs  below,  for  a  certain  sum.    "His  re- 
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fusal  to  do  this  subjected  him  to  an  action." 
This  decision,  then,  sustains  the  position  that  a 
public  officer  is  liable  to  an  action  for  damages 
sustained,  for  refusing  or  neglecting  to  do  a 
mere  ministerial  act,  over  which  he  could  ex- 
ercise no  discretion. 

In  the  case  of  Fergiunn  v.  Earl  of  KinnmtU 
(9  Clark  &  Finnelly's  Rep.,  279),  a  decision 
in  the  House  of  Lords,  in  1842,  the  Lord  Chan- 
cellor said:  "When  a  person  has  an  important 
public  duty  to  perform,  he  is  bound  to  perform 
that  duty;  and  if  he  neglects  or  refuses  so  to 
do,  and  an  individual  in  consequence  sustains 
injury,  that  lays  the  foundation  for  an  ac- 
tion to  recover  damages  by  way  of  compensa- 
tion for  the  injury  be  has  so  sustained"  And 
he  cites  Button  v.  Johnston  (1  Term  Rep.,  498). 
His  lordship  further  remarks:  "A  party  had 
applied  to  a  justice  of  the  peace  to  take  his 
examination  under  the  statute  of  Elizabeth,  the 
statute  of  hue  and  cry;  the  justice  had  refused 
to  do  this,  and  the  party  had  in  consequence 
sustained  injury,  because  he  was  deprived  of 
his  right  of  bringing  a  suit  against  the  hun- 
dred in  consequence  of  that  neglect.  It  was 
held,  upon  the  principle  I  have  stated,  that  he 
was  entitled  to  recover  damages  against  the 
justice  for  the  neglect  of  his  public  duty ;  he 
having  in  consequence  sustained  a  personal  in- 
jury." (Green  v.  Bucklechurchet,  1  Leon,  828, 
ch.  456.)  He  states  another  case,  of  Stirling 
v.  Turner.  "Stirling  was  a  candidate  for  the 
office  of  bridgemaster ;  the  mayor  refused  to 
take  a  poll,  in  consequence  of  which  he  brought 
an  action  against  him,  and  it  was  held  that 
that  action  might  be  sustained  to  recover  dam- 
age for  the  injury.  Upon  what  principle? 
That  it  was  the  duty  of  the  Lord  Mayor  to  take 
the  poll ;  that  he  neglected  that  duty;  that  the 
party  in  consequence  sustained  injury,  and  it 
was  therefore  held  that  the  action  might  be 
maintained." 

In  his  opinion  Lord  Brougham  says,  page 
796*]  289:  "Courts  of  justice,  *that  is,  the 
superior  courts,  courts  of  general  jurisdiction, 
are  not  answerable,  either  as  bodies,  or  by  their 
individual  members,  for  acts  done  within  the 
limits  of  their  jurisdiction.  Even  inferior 
courts,  provided  the  law  has  clothed  them  with 
judicial  functions,  are  not  answerable  for  er- 
rors of  judgment:  and  where  they  may  not  act 
as  judges,  but  only  have  a  discretion  confided 
to  them,  an  erroneous  exercise  of  that  discre- 
tion, however  plain  the  miscarriage  mar  be,  and 
however  injurious  its  consequences,  they  shall 
not  answer  for.  This  follows  from  the  very  nat- 
ure of  the  thing;  it  is  implied  in  the  nature  of 
judicial  authority.  But  where  the  law  neither 
confers  judicial  power,  nor  any  discretion  at 
all,  but  requires  certain  things  to  be  done, 
every  body,  whatever  be  its  name,  and  what- 
ever other  functions  of  a  judicial  or  of  a  dis- 
cretionary nature  it  may  nave,  is  bound  to 
obey ;  and  with  the  exception  of  the  Legisla- 
ture and  its  branches,  every  body  is  liable  for 
the  consequences  of  disobedience." 

Lord  Cottenham  said :  "  I  feel  much  satisfac- 
tion at  finding  that  this  case  has  been  so  deep- 
ly considered  and  so  fully  discussed  by  the 
noble  and  learned  lords  who  have  preceded 
me.  I  concur  in  the  opinions  which  they  have 
stated." 

Lord  Campbell  said:  "Where  there  is  a  min- 
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isterial  act  to  be  done  by  persons  who,  on 
other  occasions,  act  judicially,  the  refusal  to  do 
the  ministerial  act  is  equally  actionable  as  if 
no  judicial  functions  were  on  any  occasion  in- 
trusted to  them.  There  seems  no  reason  wbv 
the  refusal  to  do  a  ministerial  act  by  a  person 
who  has  certain  judicial  functions,  should  not 
subject  him  to  an  action,  in  the  same  manner 
as  he  is  liable  to  an  action  for  an  act  beyond  his 
jurisdiction.  The  refusal  to  do  the  ministerial 
act  is  as  little  within  the  scope  of  his  function) 
as  judge,  as  the  act  where  his  jurisdiction  is 
exceeded.  In  the  act  beyond  his  jurisdiction, 
he  has  ceased  to  be  a  judge." 

And  the  House  of  Lords,  without  a  dissent- 
ing voice,  affirmed,  on  the  above  principles, 
the  judgment. 

2.  An  officer  is  liable  where  he  does  an  act 
injurious  to  another,  which  is  clearly  not  with- 
in his  jurisdiction. 

In  the  case  of  Tracy  et  al.  v.  Steartwovt  (10 
Peters,  95),  this  court  say:  "  It  would  be  a 
most  dangerous  principle  to  establish,  that 
the  acts  of  a  ministerial  officer,  when  done  is 
good  faith,  however  injurious  to  private  right*, 
and  unsupported  by  law,  should  afford  no 
ground  for  legal  redress.  The  facta  of  the 
case  under  consideration  will  forcibly  illustrate 
this  principle.  The  importers  offer  to  comply 
with  the  law  by  giving  bond  for  the  lawful 
rate  of  duties;  but  the  collector  demands  a 
bond  in  a  greater  amount  than  the  full  value 
of  the  cargo.  The  bond  is  not  given,  and  the 
property  is  lost,  or  its  value  greatly  reduced  in 
the  hands  of  the  defendant.  Where  a  minis 
terial  officer  acts  in  good  faith,  for  an  injurr 
done,  he  is  not  *liable  to  exemplary  [*79f 
damages;  but  he  can  claim  no  further  exemp- 
tion where  his  acts  are  clearly  against  law." 

In  the  language  of  Lord  Campbell,  above 
cited,  "where  a  pudge  does  an  act,  which  is 
clearly  beyond  his  jurisdiction,  he  ceases  to  be 
a  judge."  And  if  he  cease  to  be  a  Judge,  all 
the  immunities  connected  with  his  official  char 
acter,  as  relates  to  the  act,  also  cease. 

The  Treasurer  of  the  United  States,  in  the 
exercise  of  his  discretion,  withholds  the  sabvv 
of  a  judicial  or  other  officer,  on  the  ground 
that  such  officer  has  not  faithfully  discharged 
his  duties.  Now,  this  is  a  matter  about  which 
the  treasurer  can  exercise  no  discretion.  He  is. 
therefore,  liable  to  an  action.  And  on  this 
principle  any  and  every  officer  may  be  made 
responsible  for  injuries  done  to  another. 

8.  That  an  officer  is  liable  where  he  acts 
willfully,  maliciously,  and  unjustly  in  a  cur 
within  his  jurisdiction,  would  seem  to  result 
from  the  foregoing  considerations.  But  at 
there  is  no  pretense  that  this  action  b  to  be 
maintained  on  this  ground,  I  shall  not  considrr 
it  farther  than  to  say,  that  the  law  is  clear 
where  the  facts  are  established. 

The  third  instruction  prayed  by  the  defend 
ant,  and  refused  by  the  court,  is  as  follows: 
"  If  the  jury,  in  addition  to  the  facts  above 
supposed  in  the  last  preceding  form  of  instruc- 
tion, further  find,  from  said  evidence,  that  the 
defendant,  in  refusing  to  credit  plaintiffs  with 
such  parte  of  the  solicitor's  awards  as  he  re- 
fused to  credit  them  with  as  aforesaid,  acted 
from  a  conviction  that  the  solicitor  had  no  law- 
ful jurisdiction  or  authority  to  audit,  settle,  or 
adjust  the  claims  or  items  of  claims  upon  which 
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he  awarded  the  several  sums  of  money,  consti- 
tuting the  sum  of  what  defendant  refused  to 
credit  them  with  as  aforesaid,  and  from  a  con- 
viction that  it  was,  therefore,  his  official  duty 
to  refuse  to  credit  them  with  so  much  of  the 
amount  awarded  by  the  solicitor  as  aforesaid; 
sod  if  plaintiffs  suffered  no  oppression,  injury, 
or  damage,  from  such  refusal  of  the  defendant, 
but  the  inconvenience  necessarily  resulting 
thereupon,  then  he  is  not  liable  to  plaintiffs  in 
this  action  for  such  refusal." 

This  instruction,  as  the  one  preceding  it, 
rests  the  liability  of  the  defendant  upon  the  in- 
tention with  which  the  act  was  done;  and  con- 
sequently, however  injurious  it  might  have 
been  to  the  plaintiffs,  if  done  with  a  bona  fide 
intent,  they  are  without  remedy.  This  princi- 
ple has  been  examined  under  the  preceding  in- 
struction, and  nothing  further  need  here  be 
said,  than  that  this  court,  in  the  mandamus  case 
above  cited,  held  that  the  act  referred  to  in 
this  instruction  was  ministerial;  that  the  de- 
fendant had  no  discretion  over  it,  but  was 
bound  to  enter  the  credit  under  the  act  of  Con- 
gress. And  for  not  doing  so,  they  held  he  was 
liable  to  an  action. 

The  fourth  instruction  refused  was,  "that  the 
defendant  is  not  liable  in  this  action  for  any  of 
bis  said  acts  in  the  premises,  if,  in  addition  to 
the  facts  supposed  in  the  two  last  preceding 
708*1  forms  of  'instruction,  the  jury  believe, 
from  the  whole  evidence,  that  he  acted  in  the 
premises  with  the  bona  fide  intention  to  per- 
form duly  the  duties  of  his  office,  and  without 
malice  or  intention  to  injure  and  oppress  the 
plaintiffs." 

The  record  shows  do  evidence  of  malice 
against  the  defendant  below.  His  liability  on 
other  grounds  has  been  already  discussed. 

The  third  and  last  bill  of  exceptions  was, 
"  the  plaintiffs,  further  to  support  the  issues  on 
their  part,  above  joined,  produced  and  offered 
evidence  to  prove  their  special  expenses,  losses, 
&c,  in  consequence  of  the  defendant's  acts  in 
the  premises,  to  wit,  such  expenses  and  losses 
as  are  set  out  in  the  papers  annexed,  marked 
A,  B,  C,  D,  (copied  in  pages  688-688);  and 
also  their  expenses  and  losses  in  the  form  of 
bank  discounts,  paid  by  Stockton  and  Stokes,  on 
poctoffice  acceptances,  and  interest  paid  by 
them  on  money  borrowed  from  May  80th,  1885, 
to  Nov.  9th,  1886,  amounting  to  $9,749.14,  a 
particular  account  whereof  (being  the  same  as 
the  document  52,  annexed  to  the  solicitor's  re- 
port above  given  in  evidence  by  plaintiffs)  they 
produced,  as  taken  from  the  books  of  Stockton 
and  Stokes,  and  proved  that  all  the  original  en- 
tries in  the  said  account  were  in  the  hand- 
writing of  one  A.  Matter,  at  that  time  the 
clerk  who  kept  the  said  books,  and  has  since 
deceased;  and  further  evidence  to  prove  that 
Stockton  and  Stokes  were  in  good  credit  up  to 
May,  18R5,  when  said  suspensions  were  made 
by  order  of  the  defendant,  and  that  their  credit 
was  afterwards  destroyed  in  consequence  of 
such  suspensions."  To  the  admission  of  which 
evidence  defendant  objected,  but  the  court 
overruled  the  objection.  This  objection  goes 
to  the  entire  evidence  in  the  case.  And  al- 
though a  part  of  that  evidence  thus  objected  to 
should  have  been  overruled,  if  specially  object- 
ed to;  yet  as  the  exception  extended  to  other 
evidence  clearly  admissible,  it  was  properly 
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overruled.  This  point  has  been  so  often  de- 
cided ,  and  is,  in  itself,  so  evident,  that  I  shall 
not  cite  any  authority.  The  objection,  to  pre- 
vail, must  always  be  limited  to  that  part  of  the 
evidence  offered,  which  is  incompetent. 

Does  the  mandamus  suit  bar  this  action?  My 
brethren  think  it  does;  in  my  opinion  it  does 
not. 

There  is  no  plea  in  bar,  and  how  the  proceed' 
ings  by  mandamus  can  constitute  a  bar,  with' 
out  being  pleaded,  I  am  at  a  loss  to  determine.  It- 
is  true,  those  proceedings  were  given  in  evi- 
dence by  the  plaintiffs,  to  show  what  expense 
they  had  incurred,  in  prosecuting  that  suit,  for 
the  balance  of  the  award,  which  should  have 
been  credited  promptly  by  the  Postmaster-Gen- 
eral. But  how  can  this  constitute  a  bar  to  this 
action? 

What  was  the  object  of  the  mandamus?  Not 
to  recover  money,  but  to  obtain  an  order  from 
the  court  directing  the  Postmaster-General  to 
enter  a  credit  to  the  plaintiffs  for  the  balance 
of  the  award,  on  the  books  of  the  department. 
And  such  an  order  was  made  by  the  court, 
*in  pursuance  of  which  the  credit  was  [*799 
given.  The  Act  of  the  3d  of  July,  1886,  re- 
ferred the  claims  of  the  plaintiffs,  against  the 
Postofflce  Department,  to  the  solicitor  of  the 
Treasury,  who  was  authorized  to  make  them 
"  such  allowances  therefor  as,  upon  a  full  ex- 
amination of  all  the  evidence,  may  seem  right 
according  to  the  principles  of  equity;  and 
that  the  Postmaster-General  be,  and  he  is  here- 
by directed  to  credit  the  plaintiffs  with  what- 
ever sum  or  sums  of  money,  if  any,  the  said 
solicitor  shall  so  decide  to  be  due  to  them,  &c." 
The  solicitor  reported  in  favor  of  the  plaintiffs 
$161,568.89,  as  the  amount  of  principal  and 
interest  due  to  them  by  the  department.  Of 
this  sum  $122,101.46  were  credited  to  the 
plaintiffs  on  the  books  of  the  department.  But 
the  Postmaster -General  refused  to  credit  the 
balance,  and  for  this  cause  the  mandamus  was 
Drought. 

Could  the  mandamus  have  been  pleaded  in 
bar  of  the  present  action?  The  objects  of  the 
two  suits  are  entirely  distinct.  By  the  manda- 
mus a  credit  for  the  full  amount  of  the  sum 
awarded  to  the  plaintiffs  was  sought.  By  the 
present  action  the  plaintiffs  seek  to  recover 
damages  sustained  by  them,  in  their  business 
as  contractors  for  the  transportation  of  the 
mail,  by  reason  of  the  suspension  of  more  than 
$120,000  which  they  had  earned,  and  which  had 
been  allowed  and  credited  to  them  by  the  pred- 
ecessor of  the  defendant;  but  which  the  de- 
fendant had  recharged  against  them.  And  also 
for  the  refusal  to  credit  $89,000  of  the  award.as 
the  law  required. 

Notwithstanding  this  suspension  and  refusal, 
the  plaintiffs  allege  that  they  were  required 
rigidly  to  perform  their  contracts  with  the  de- 
partment, which  they  did  at  a  great  expense 
and  sacrifice;  and  that  in  the  prosecution  of 
their  rights,  they  were  subjected  to  great  ex- 
pense in  employing  counsel,  loss  of  time,  <fcc. 
This  is  the  foundation  of  the  present  action. 
And  it  is  only  necessary  to  state  it  to  show  that 
the  mandamus,  if  pleaded,  could  have  been  no 
bar.  The  two  actions  are  distinct  in  their 
character  and  objects,  and  also  in  the  evidence 
on  which  they  rest.  Interest  was  allowed  to 
the  plaintiffs  for  the  sums  of  money  withheld 
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from  them  by  the  department;  but  no  allow 
ance  was  made  by  the  solicitor  to  the  plaintiffs 
for  the  consequential  damages  sustained  by 
them  in  the  premises.  The  evidence  acted 
upon  by  the  solicitor,  as  stated  in  document 
52,  was  before  the  jury,  but  the  plaintiffs  could 
claim  no  item  which  had  been  allowed  by  the 
solicitor.  The  sums  allowed  by  the  solicitor 
had  been  credited  to  the  plaintiffs.  Those 
sums,  therefore,  constituted  no  part  of  the 
present  case.  Still  the  document  was  proper 
evidence  to  prove  the  award  of  the  solicitor,  as 
a  part  of  the  proceedings  in  the  mandamut  case. 
Indeed,  the  record  in  that  case  was  properly 
received  as  evidence  to  show  the  delays  and 
expenses  to  which  the  plaintiffs  were  subjected 
by  the  acts  of  the  defendant. 

It  is  said  that  in  an  action  against  the  Post- 
master-General, the  sum  awarded  might  have 
been  recovered,  and  also  the  damages  claimed 
800*]  *in  this  action,  if  such  damages  con- 
stitute a  legal  right  of  action.  And  from  this 
an  argument  is  drawn  in  support  of  the  posi- 
tion, that  the  mandamus  suit  bars  the  present 
action.  The  force  of  this  argument  is  not  per- 
ceived. For  if  the  damages  as  above  stated 
couid  have  been  recovered  by  an  action  against 
the  1'oslmaster  General,  it  does  not  follow  that 
the  same  damages  were  recoverable  by  the 
mandamut.  In  fact  no  damages  were  recover- 
ed by  the  mandamus  suit.  It  is  true  that  that 
proceeding  would  bar  an  action  on  the  award, 
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as  it  procured  a  credit  to  be  entered  for  the 
amount  of  the  award.  But  the  solicitor  was 
not,  by  the  act  of  Congress,  authorized  to  in- 
quire, and  he  did  not  inquire  into  any  conse- 
quential damages  suffered  by  the  plaintiffs, 
beyond  the  interest  on  the  sums  suspended. 
And  the  present  action  is  brought  for  the  con- 
sequential injuries  sustained  by  the  plaintiffs, 
under  the  peculiar  circumstances  of  the  case. 

From  this  view  it  must  be  apparent  that  the 
mandamut  suit,  if  technically  pleaded,  could 
be  no  bar  to  this  action.  The  history  of  judi- 
cial proceedings,  it  is  confidently  believed, 
affords  no  simiuar  bar  to  this,  which  has  bees 
sustained.  Nor  does  the  award  constitute  a  bar. 
for  the  reason  that  the  arbitrator  did  not  allow, 
nor  was  he  authorized  by  the  law  to  allow,  i 
single  item  which  is  claimed  in  the  present 
action.  All  the  items  allowed  by  the  arbitrator 
were  before  the  jury,  as  they  could  not  be 
separated  from  the  proceedings  in  the  manda- 
mus case;  but  all  those  items  were  shown  to 
have  been  credited  to  the  plaintiffs,  and,  then- 
fore,  the  plaintiffs  could  not  insist  that  those 
items  should  be  any  ground  of  recovery  in  this 
action.  To  say,  therefore.that  the  evidence  in 
this  action,  on  which  the  verdict  was  rendered, 
is  the  same  as  that  in  the  mandamut  suit,  is,  in 
my  judgment,  wholly  unsustained  by  the  ficts 
in  the  case. 

/  think  the  judgment  of  the  Circuit  Court 
should  be  affirmed. 


The  United  States) 

*•  f 

H.  H.  Gear.        ) 

Mr.  Justice  McLean  : 

I  dissent  from  the  opinion  of  the  court. 

The  question  certified,  in  my  judgment, 
should  be  answered  in  the  affirmative. 

That  it  was  the  intention  of  Congress  to  sell, 
at  public  sale,  the  land  in  question,  is  clear,  if 
that  intention  is  to  be  ascertained  by  their  own 
language.  In  the  4th  section  of  the  Act  of 
26ih  of  June,  1834,  it  is  provided,  "that  the 
President  shall  be  authorized,  as  soon  as  the 
surveys  shall  have  been  completed,  to  cause  to 
be  offered  for  sale,  iu  the  manner  prescribed  by 
801*]  law,  all  the  lands  lying  iu  said  "land 
district*  at  the  land  offices  in  the.  respective 
districts  in  which  the  land  so  offered  is  em- 
braced, reserving  only  section  16  iu  each  town- 
ship, the  tract  reserved  for  the  village  of  Gale- 
na, such  other  tracts  as  have  been  granted  to 
individuals  and  the  State  of  Illinois,  and  such 
reservations  as  the  President  shall  deem  neces- 
sary to  retain  for  military  posts,  any  law  of 
Congress  heretofore  existing  to  the  contrary 
notwithstanding. " 

The  land  lies  in  one  of  the  land  districts 
above  referred  to,  and  is  not  within  any  one  of 
the  reservations  named  in  the  section.  This 
being  admitted,  is  there  any  ground  to  doubt 
that  Congress  authorized  the  President  to  sell 
all  lands  covered  by  the  section  and  not  re- 
served in  it.  They  have  said  so  expressly.  The 
language  of  the  section  is  so  clear  as  to  admit 
of  no  other  construction.  And  it  would  seem 
838 


to  me  that  such  must  be  our  judgment,  unless 
we  can  judicially  say,  that  when  Congress 
speak  in  the  authoritative  language  of  law,  they 
do  not  mean  what  they  say.  Such  a  decision 
would  constitute  a  new  rule  for  the  construe 
tion  of  statutes. 

It  is  said  that  the  land  occupied  by  the  de- 
fendant was  reserved  by  tbe  6th  section  of  die 
Act  of  the  8d  of  March,  1807.  This  is  admit 
ted.  But  the  question  is.  whether  it  was  re- 
served by  the  Act  of  1884.  The  5th  section 
above  referred  to  provides  "that  tbe  several 
lead  mines  in  the  Indiana  territory,  together 
with  as  many  sections  contiguous  to  each  a* 
shall  be  deemed  necessary  by  the  President  of 
the  United  States,  shall  be  reserved  for  uV 
future  disposal  of  the  United  States;  and  snr 
grant  which  may  hereafter  be  made  for  a  tract 
of  land  containing  a  lead  mine  which  had  been 
discovered  previous  to  the  purchase  of  mkd 
tract  from  the  United  estates,  shall  be  consider- 
ed fraudulent  and  null."  Now,  the  tract  in 
question  had  on  it  a  lead  mine,  and, being  then 
within  the  Indiana  territory,  of  course,  came 
within  the  reservation  just  cited.  But  tosh 
reservation  was  made  only  "  for  the  future  d& 
posal  of  the  United  States.*'  And  the  Act  of  18S4 
does  authorize  the  President  to  dispose  of  this 
and  all  other  tracts  in  the  districts  named  not 
specially  reserved  in  that  Act  This  latter  set, 
then,  by  consequence,  repeals  the  Act  of  ltOT< 
In  this  respect  the  acta  are  repugnant.  They 
cannot  stand  together.  The  first  act  reserra 
the  land  for  the  future  disposal  of  the  United 
States,  and  the  last  act  disposes  of  it.  TV 
President   is,  undoubtedly.   bouuU    within  « 
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reasonable  time,  after  the  surveys  were  execu 
led,  to  issue  bis  proclamation  offering  for  sale, 
at  public  auction,  the  lands  in  the  above  dis- 
trict*. And  after  such  sales  all  the  lands  not 
sold  or  reserved  were  open  for  entry  as  the  law 
provides.  A  failure  of  the  President  to  exe- 
cute a  duty  enjoined  by  law  cannot  affect  any 
individual  right  involved  in  this  case. 

It  b  not  doubted  that  if  no  other  consequence 
resulted  from  the  above  construction  of  the 
Act  of  1884,  than  the  mere  authority  of  the 
President  to  sell  the  land,  there  would  have 
been  little  or  no  diversity  of  opinion  on  the 
subject;  but  a  pre-emptive  right  in  the  defend- 
802*1  ant  'may  follow  such  a  construction. 
and  this  creates  the  difficulty  in  the  case.  But 
when  the  law  is  clear  we  should  follow  it  with- 
out regard  to  consequences. 

In  my  judgment  the  pre-emptive  right  of  the 
defendant,  if  he  shall  bring  himself  within  the 
law.is  as  clear  as  that  the  President  was  author- 
ized to  scU  the  land. 

By  the  1st  section  of  the  Act  of  39th  May, 
1330.  it  is  provided  "that  every  settler  or  occu- 
pant of  the  public  lands  prior  to  the  passage  of 
this  act,  who  is  now  in  possession,  and  culti- 
vated any  part  thereof  in  the  year  1820, shall  bo, 
and  he  is  hereby  authorized  to  enter  with  the 
register  of  the  land  office  for  the  district  in 
which  such  lands  may  lie.by  legal  subdivisions, 
any  number  of  acres,  not  more  than  one  hun- 
dred and  sixty,  or  a  quarter-section,  to  include 
nil  improvement,  upon  paying  to  the  United 
States  the  then  minimum  price  of  said  land: 
Provided,  however,  that  no  entry  or  sale  of  any 
land  shall  be  made,  under  the  provisions  of 
this  act,  which  shall  have  been  reserved  for  the 
use  of  the  United  States,"  Ac. 

By  the  Act  of  the  10th  of  June,  1884,  every 
Kttler  prior  to  the  passage  of  that  act,  then  in 
possession,  and  who  cultivated  any  part  of  the 
land  in  1888,  was  declared  to  be  entitled  to  the 
benefit  of  the  Act  of  1830,  which  act  was  con- 
tinued in  force  two  years.  And  by  the  Act  of 
the  $ad  of  June,  1888,  it  is  provided,  that  every 
actual  settler  of  the  public  lands  being  the 
ted  of  a  family,  or  over  twenty-one  years  of 
age,  who  was  in  possession  and  a  housekeeper 
try  personal  residence  thereon  at  the  time  of  the 
passage  of  this  act,  and  for  four  months  next 
preceding,  shall  be  entitled  to  all  the  benefits 
■ad  privileges  of  the  above  Act  of  the  29th 
Mar,  1880.  And  that  act  was  declared  to  be 
in  force  two  years.  In  the  same  section  it  was 
aMared  that  said  right  should  not  extend  "to 

,  saw  land  specially  occupied  or  reserved  for 
lira  lots,  or  other  purposes,  by  authority  of 
to  United  States." 

A*  the  Pre-emption  Act  of  the  19th  of  June, 
W4,  passed  seven  days  before  the  act  which 

:  •■homed  the  President  to  sell  the  land  in 

;  MMfcm,  and  as,  prior  to  this  latter  act,  the 
jwi  was  reserved  from  sale  by  the  Acts  of 

;  Wftad  1830,  the  pre-emption  right  may  not 
■Me  attached  to  the  residence  of  the  defend- 

l  ML  Bat  if  this  be  admitted,  the  Act  of  1807 
ftatawheen  repealed,  as  above  shown,  by  the 
#JM*km  of  the  Act  of  the  20th  of  June, 
Ml  Have  seems  to  me  to  be  no  doubt  that 
■JJEMmptiop  right  did  attach  under  the  law 
♦MB.  After  the  land  was  authorized  to  be 
.MMt -COuld  no  longer  be  considered  as  re- 
from  sale  by  the  Act  of  1807;  and  the 
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Act  of  1838  only  excepted,  from  the  right  of 
pre-emption,  such  tracts  as  were  at  that  time 
reserved  by  the  authority  of  the  United  States. 
In  this  view,  then,  it  would  seem  the  right  of 
pre-emption  is  in  the  defendant,  if  he  were  a 
resident  on  the  land  within  the  provisions  of 
the  Act  of  1888. 

It  is  said  the  law  authorizing  the  sale  of  these 
lands  and  the  pre-emption  "laws,  being  [*803 
all  on  the  same  subject,  must  be  taken  together, 
and  so  construed  as  to  effectuate  the  intention 
of  Congress.  This  is  admitted.  Bat  does  this 
rule  of  construction  authorize  the  court  to  say, 
that  where  a  subsequent  law  is  repugnant  to  a 
prior  one  they  may  both  stand.  It  6  impossi- 
ble to  give  effect  to  both,  as  they  are  inconsist- 
ent. The  truth  of  this  is  forcibly  illustrated 
by  the  acts  in  question.  By  the  4th  section  of 
the  Act  of  1807,  the  lead  mines  are  reserved 
for  the  future  disposal  of  the  United  States. 
By  the  4th  section  of  the  Act  of  1884,  these 
with  all  other  lands,  not  specially  reserved  in 
that  section,  are  authorized  to  be  sold.  It  is 
true  the  lead  mines  are  not  named  in  the  sec- 
tion as  authorized  to  be  sold,  but  they  are  not 
reserved  from  sale  by  it,  and  the  authority  to 
sell  all  other  lands  not  reserved  in  the  section 
necessarily  includes  them.  Now,  how  are  these 
two  laws  to  stand  together?  The  one  reserves 
the  lands  for  the  future  disposal  of  Congress, 
and  the  other  disposes  of  them.  Can  effec  t  be 
given  to  both  of  these  laws?  Can  we  say  that 
this  repugnancy  does  not  necessarily  repeal  the 
Act  of  1807?  A  negative  answer  to  this  in- 
quiry would  add,  as  I  think,  a  new  principle 
to  the  construction  of  statutes.  Instead  of 
following  the  rule  on  this  subject,  which  is  ob- 
vious, sensible  and  just,  we  should  involve 
ourselves  in  the  mysteries  and  uncertainties  of 
the  alchemist. 

It  is  said  Congress  did  not  intend  to  dispose 
of  the  lead  mines  and  the  lands  adjacent  there- 
to by  the  act  in  question.  To  this  I  answer, 
that  I  have  no  other  mode  of  ascertaining  the 
intention  of  Congress  except  by  the  plain  and 
unequivocal  language  which  they  have  used  in 
the  solemn  form  of  law.  Whether  the  lead  mines 
were  valuable  or  not,  is  not  a  matter  of  any  im- 
portance in  regard  to  a  right  construction  of 
the  act.  We  cannot  go  out  of  the  law  to  ascer- 
tain what  is  meant  by  it.  If  it  were  proper  to 
investigate  the  policy  of  reserving  lead  mines, 
salt  springs,  and  mill  seats,  for  the  benefit  of 
the  United  States,  it  would  not  be  difficult  to 
show  that  they  had  not  been  a  source  of  reve- 
nue to  the  United  States.  In  most  instances, 
it  is  believed,  if  not  in  all,  the  expenses  of  su- 
perintendencies  have  absorbed  the  profits! 

The  case  of  Brown  et  ux.  v.  Hunt  et  al.,  de- 
cided at  the  present  term,  has  a  strong  bearing 
upon  the  principles  involved  in  this  case. 

It  is  contended  that  the  main  point  in  this 
case  was  decided  in  Wilcox  v.  Jac/aon  (13  Pe- 
ters, 609).  In  my  judgment,  that  decision  has 
no  bearing  on  the  present  question.  Beaubean 
in  that  case  set  up  a  pre-emption  right  to  the 
tract  of  land  in  controversy,  having  obtained 
from  the  register  and  receiver  of  the  proper 
land  office  a  certificate  sanctioning  his  right. 
But  the  government  showed  that  the  land  had 
been  reserved  for  a  military  post  in  1804,  and 
was  occupied  as  such  until,  in  1812,  during  the 
late  war,  the  fort  was  taken  by  the  enemy  and 
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the  troops  were  massacred.  It  was  re-occupied 
in  1816,  and  from  that  time  the  government 
804*]  continued  to  occupy  it  *for  a  military 
post,  as  a  trading  establishment  with  the  Indi- 
ans, and  also  for  a  light-house,  which  had  been 
built  upon  the  ground  at  an  expenditure  of 
five  thousand  dollars.  This  possession  was 
continued  by  the  government  up  to  the  time 
the  pre-emption  was  claimed.  But  in  addition 
to  these  facts,  the  4th  section  of  the  Act  of 
1884  specially  reserved  from  sale  such  places 
"as  the  President  shall  deem  necessary  for 
military  posts."  So  that  here  was  not  only 
an  express  reservation  of  the  land  from  sale, 
in  the  above  section,  but  a  reservation  in  fact 
was  shown  of  more  than  thirty  years,  and 
a  continued  possession  by  the  government. 

Now,  is  there  any  similarity,  as  to  the  legal 
points,  in  the  two  cases?  I  can  see  none.  It 
ts  true  that  Mr.  Juttice  Barbour  says:  "  We  do 
not  consider  this  law  (the  Act  of  26th  June, 
1834)  as  applying  at  all  to  the  case.  That  has 
relation  to  a  sale  of  lands  in  the  manner  pre- 
scribed by  general  law  at  public  auction,  whilst 
the  claim  to  the  land  in  question  is  founded 
on  a  right  of  pre-emption,  and  governed  by 
different  laws.  The  very  Act  of  the  19th  of 
June,  1834,  under  which  this  claim  is  made, 
was  passed  but  one  week  before  the  one  of 
which  we  are  now  speaking;  thus  showing  that 
the  provisions  of  the  one  were  not  intended  to 
have  any  effect  upon  the  subject  matter  on 
which  the  other  operated.  But  we  go  further, 
and  say,  that  whensoever  a  tract  of  land  shall 


have  no  effect  upon  the  Pre-emption  Act  which 
was  passed  on  the  19th  of  the  same  month,  was 
not  in  the  case,  was  unauthorized,  and  is 
wholly  unsustainable.  It  was  not  in  the  case, 
because  the  4th  section  of  the  Act  of  the  36th 
did  reserve  the  land.  No  court  can  deliber- 
ately say  that  an  act,  which  is  wholly  repug- 
nant to  a  preceding  act,  does  not  repeal  it 
And  it  can  be  of  no  importance  whether  the 
preceding  act  had  been  passed  seven  days  or 
seven  years  before  the  last  act;  the  effect  is  the 
same. 

•There  can  be  no  doubt  that  when  a  [*805 
tract  of  land  is  appropriated  for  a  military  post, 
or  for  any  other  permanent  object,  it  becomes 
separated  from  the  mass  of  the  public  lands, 
and  need  not  be  specially  reserved  in  the  Presi- 
dent's proclamation  for  the  sale  of  lands  in  the 
same  district.  And  the  illustration  of  Mr. 
Justice  Barbour  shows  his  meaning.  "  Thus. 
in  the  Act  of  26th  June,  1884,"  he  says,  "there 
is  expressly  reserved  from  sale  the  land  granted 
to  individuals  and  the  State  of  Illinois."  "  If 
such  lands  were  sold,"  says  the  judge,  "could 
the  purchasers  hold  them?  Certainly  they 
could  not.  Having  been  previously  granted 
by  the  United  States,  the  second  grant  would 
be  void." 

But  what  is  the  case  now  under  considers 
tion?  There  was  no  appropriation  of  the  lead 
mines,  of  a  permanent  character,  which  sepa- 
rated them  from  the  mass  of  the  public  lands. 
"  They  were  reserved  for  the  future  disposal. 
by   the  United   States."    And,   as   has  been 


have  been  once  legally  appropriated   to  any  i  shown,  the  Act  of  the  26th  June,  1884,  author 
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purpose,  from  that  moment  the  land  appropri 
ated  becomes  severed  from  the  mass  of  public 
lands;  and  that  no  subsequent  law,  or  procla- 
mation, or  sale,  would  be  construed  to  embrace 
it,  or  to  operate  upon  it;  although  no  reserva- 
tion were  made  of  it." 

But  one  of  the  points  above  stated  was  nec- 
essary to  a  decision  of  the  case.  The  tract  in 
question  was  reserved  for  a  military  post; and 
such  reserves,  by  the  4th  section  of  the  Act  of 
26th  June,  1834,  were  excepted  from  the  lands 
to  be  sold.  Now,  the  reservation  was  fully 
proved  by  the  evidence,  and  that,  under  the 
above  section,  ended  the  controversy.  The  re- 
mark that  the  above  act  had  no  application  to 
the  case,  was  correct  in  the  sense  only  that  it 
had  no  application  to  affect  injuriously  the  title 
of  the  government;  and  that,  it  is  presumed, was 
the  sense  in  which  it  was  used  by  the  judge. 
It  is  strictly  true,  as  stated,  that  the  pre-emp- 
tion right  set  up  was  assumed  to  be  derived 
under  a  different  law.  But  the  statement  that 
the  above  Act  of  26th  of  June,  1834,  could 
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ized  the  President  to  sell  them.  This,  then, 
if  there  be  any  meaning  in  language,  was  a  dis- 
posal of  them  within  the  Act  of  1807,  by  which 
they  were  reserved. 

There  seems  to  be  an  impression  that  pre- 
emption rights  are  without  merit,  and  that  the 
acts  under  which  they  arise  should  receive  i 
strict  construction,  ui  my  judgment,  the  acts 
granting  these  rights  are  remedial  in  then- 
nature  and  policy,  and  should  be  so  construed 
as  to  effectuate  the  intention  of  Congress.  It 
is  a  right  arising  under  the  statute,  and  must, 
of  course,  be  brought  within  it.  But  the  poli- 
cy of  the  statute  was  a  benign  one,  and  it  was 
founded  upon  a  meritorious  consideration. 
That  legislation  which  tends  to  make  every 
citizen  a  freeholder  cannot  be  unwise  or  im- 
politic. 

This  opinion  has  been  submitted  to  Mr. 
Juttice  Story,  and  Mr.  Justice  McKikijit,  woo 
have  authorized  me  to  say  that  it  coincide 
with  their  own  views  on  the  subject. 

Howard  8. 
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PROCEEDINGS  OF  COURT 


HAD  UPON  THB 


DEATH    OF   JUDGE    STORY. 


At  the  opening  of  the  court  this  morning. 
Mr.  Mason,  the  Attorney-General  of  the  United 
States,  addressed  the  court  as  follows: 

"  May  it  please  your  honors: 

"  Since  your  last  term,  the  senior  Associate 
Justice  of  this  court  has  departed  this  life. 
At  n  meeting  of  the  members  of  the  bar  and 
officers  of  the  court,  held  on  yesterday,  resolu- 
tions were  adopted  expressive  of  their  venera- 
tion for  the  memory  of  the  deceased,  and  of 
their  sense  of  the  loss  which  has  been  sustained 
by  the  court,  the  profession,  and  the  country. 
They  have  done  me  the  honor  to  impose  on  me 
the  melancholy  task  of  communicating  their 
proceedings  to  the  bench. 

"  I  am  out  too  sensible  of  the  disadvantages 
under  which  I  labor,  in  acquitting  myself  in 
this  presence  of  the  duty  thus  confided  to  me. 
I  had  not  the  advantage  of  any  intimate  per- 
sonal acquaintance  with  Mr.  Justice  Story. 
But  he  was  known  to  me,  as  to  every  lover  of 
au  enlightened  jurisprudence,  and  to  every  ad- 
mirer of  learning  and  purity  in  our  magistracy, 
through  the  fame  which  he  had  honorably  won, 
and  the  light  which  be  bad  shed  on  all  the 
various  subjects  of  professional  learning,  in  his 
opinions  delivered  from  that  bench,  and  the 
works  which  he  published  to  tbe  world. 

"  At  the  early  age  of  thirty-two  years,  he 
was  appointed  an  Associate  Justice  of  this 
court.  In  thirty-four  years  of  service  in  his 
high  office,  he  acquitted  himself  of  all  his  re- 
sponsible duties  with  a  dignity,  integrity,  and 
learning,  which  proved  him  worthy  of  this  ex- 
alted judicial  tribunal. 

"  He  gave  to  tbe  profession  an  example  of 
successful  industry  above  all  price.  It  is 
wonderful  that  he  should  have  accomplished 
so  much;  unfailing  in  his  attendance  here, 
participating  largely  in  all  the  learned  labors 
which  bear  so  oppressively  on  this  court,  con- 
stant in  tbe  discbarge  of  his  judicial  duties  in 
one  of  the  most  important  circuits  in  the  Union, 
he  found  time  to  instruct,  as  a  professor,  large 
classes  for  many  successive  years,  and  to  pre- 

{>are  and  publish  a  greater  number  of  learned 
egal  works  than  any  other  author.  Yet, 
in  the  midst  of  the  severe  and  incessant 
studies  which  could  alone  produce  such  results, 
he  was  devoted  to  the  enchanting  delights  of 
elegant  literature,  and  was  distinguished  for 
his  happy  and  cheerful  domestic  life,  and  his 
spirited  social  intercourse. 

"  The  learning  which  he  displayed  as  a  jurist 
and  author  extended  his  fame  to  every  country 
where  an  enlightened  jurisprudence  prevails; 
and  the  amiable  and  Christian  character  of  the 
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man  has  filled  the  whole  community  with 
grief  at  his  death. 

"  But  your  honors,  with  whom  he  associated 
for  a  period  so  far  beyond  what  falls  to  the  lot 
of  most  of  those  who  reach  this  elevated  dis- 
tinction, can  best  appreciate  his  character  as  a 
judge,  and  bis  virtues  as  a  man,  and  will  con- 
firm the  testimony  of  the  gentlemen  whose  pro- 
ceedings I  now  have  tbe  honor  to  present." 

At  a  meeting  of  the  members  of  the  bar  and 
officers  of  (he  Supreme  Court  of  the  United 
States,  at  tbe  court  room  in  the  Capitol,  on  tbe 
3d  day  of  December,  A.  D.  1845.  David  B. 
Odgen,  Esq.,  was  appointed  chairman,  and  tbe 
Hon.  George  M.  Bibb,  secretary. 

Tbe  Hon.  »rohn  Davis,  the  Hon.  George 
Evans,  and  the  Hon.  R.  C.  Wintbrop  were  ap- 
pointed a  comiti  ttee  to  prepare  resolutions  ex- 
pressive of  tbe  sentiments  and  feelings  of  tbe 
meeting  on  the  melancholy  event  of  the  recent 
death  of  the  Hon.  Joseph  Story,  one  of  tbe 
Associate  Justices  of  the  Supreme  Court  of  the 
United  8tates. 

Whereupon  Mr.  Davis,  in  behalf  of  tbe  com- 
mittee so  appointed,  piesenled  tbe  following 
preamble  and  resolutions,  which  were  unani- 
mously adopted  by  the  meeting: 

"Since  tbe  last  annual  session  of  the  Supreme 
Court  of  the  United  States,  one  of  its  most  dis- 
tinguished members  has  fallen  a  victim  to  tbe 
lot  of  humanity.  The  earthly  career  of  tbat 
able  and  faiiblul  judge,  Joseph  Story,  of  Mt*- 
facbusetts,  has  teiminatcd,  and  we  trust  tbit 
his  extlted  viiti;c*  will  secure  rest  to  his  spirit 
among  those  who  are  made  perfect. 

"  The  bar  has  been  deprived  of  one  <>f  its 
brightest  ornaments,  and  the  bench  of  one  of 
its  most  learned  and  illustrious  members. 
Those  who  have  long  witnessed  the  pure  ex- 
ample, and  venerated  tbe  talents,  learning,  »nd 
untiring  zeal  of  the  deceased,  cannot  permit  an 
event  so  solemn  and  afflictive  to  pass  unnoticed. 
Few  men  of  any  age  or  country  have  left  be- 
hind them  stronger  proofs  of  great  and  success- 
ful labors  in  legal  research,  or  higher  claims  to 
public  respect  and  gratitude.  He  explored, 
with  extraordinary  powers  of  analysts,  tbe 
learning  of  the  past,  employing  and  systematiz- 
ing those  great  principles  of  jurisprudence 
which  illustrate  bis  decisions  as  a  judge,  icd 
give  imperishable  value  to  his  works  as  u> 
author. 

'  'As  a  magistrate,  he  aimed  to  win  esteem 
and  respect  for  the  bench  by  tbe  purity  of  bis 
example,  and  to  inspire  confidence  in  it* 
decisions  by  a  prompt,  just,  enlightened,  and 
faithful  administration  of  the  laws. 
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"In (he  midst  of  the  urgent  duties  of  his 
high  and  responsible  station,  which  were 
sufficient  to  task  a  more  than  ordinary  mind, 
he  found  leisure  to  indulge  bis  love  of  legal 
*tudy,  and  produced  a  series  of  works  which 
hare  taken  rank  among  standard  authorities, 
and  will  carry  his  fame  to  posterity  as  a  jurist 
of  great  accomplishments. 

"  His  decisions  on  the  bench,  as  well  as  the 
productions  of  his  pen,  prove  alike  the 
earnest  zeal  with  which  his  mental  energies 
were  applied  to  sustain  the  constitution  and 
laws  of  the  republic,  and  the  conscientious 
rectitude  with  which  he  discharged  the  great 
and  complicated  duties  which  devolved  upon 
bim. 

"  While  we  feel  just  pride  in  the  attainments 
of  one  so  distinguished  as  a  public  officer  and 
as  an  author,  we  cannot  forget  those  extraordi- 
nary social  qualities,  and  that  amiable  deport- 
ment in  private  life,  which  endeared  him  to  his 
friends  and  acquaintance.  If  in  his  high 
public  station  he  commanded  the  esteem  and 
confidence  of  the  public,  in  the  ordinary  duties 
of  life  he  won  and  retained  the  respect  and  love 
of  all  who  were  connected  with  him  in  the 
varied  relations  in  which  he  stood  to  the  com- 
munity. 

"  When  so  pure  and  so  illustrious  a  man  de- 
scends to  the  tomb,  while  his  usefulness  is  un- 
impaired and  his  work  unfinished,  the  calamity 
is  the  more  severely  felt,  and  the  occasion  is  a 
fit  one  for  his  bereaved  friends  and  the  public 
to  give  utterance  to  their  grief,  and  to  testify 
their  veneration  and  respect  for  the  memory  of 
the  deceased. 

"  Therefore,  Resolved,  1.  That  we  hold  in 
the  highest  estimation  the  learning,  the  integ- 
rity, the  distinguished  services,  and  the  exalted 
virtues  of  the  late  Judge  Story,  and  deeply  de- 
plore the  loss  which  the  bench  and  the  country 
have  sustained  by  the  death  of  one  so  eminent- 
ly qualified  for  the  high  station  which  he 
tilled. 

"2.  That  we  sympathize  with  his  bereaved 
family  in  their  affliction,  who  mourn  the  loss 
of  an  affectionate  husband,  a  kind  parent,  and 
t  good  citizen. 

"3.  That  from  respect  to  the  memory  of 
him  who  has  filled  so  large  a  space  in  the 
affairs  of  the  country,  we  will,  during  the 
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present  session  of  the  court,  wear  the  usual 
badge  of  mourning. 

"  4.  That  these  resolutions  be  communicated 
to  the  court  by  the  Attorney-General,  with  a 
request  that  they  may  be  entered  upon  the 
records,  and  further,  that  they  be  communi- 
cated to  the  family  of  the  deceased  by  the 
chairman  of  this  meeting. 

"David  B.  Ogden,  Chairman. 

"Geo.  M.  Bibb,  Secretary." 

To  which  Mr.  Chief  Justice  replied: 

"  It  is  difficult  for  me  to  express  how  deeply 
the  court  feel  the  death  of  Mr.  Justice  Story. 
He  held  a  seat  on  this  bench  for  so  many  years, 
and  was  so  eminently  distinguished  for  bis 
great  learning  and  ability,  that  his  name  had 
become  habitually  associated  with  the  Supreme 
Court,  not  only  in  the  mind  of  those  more  im- 
mediately connected  with  the  administration 
of  justice,  but  in  that  of  the  public  generally 
throughout  the  Union.  He  had,  indeed,  all 
the  qualities  of  a  great  judge;  and  we  are  fully 
sensible  that  his  labors  and  his  name  have  con- 
tributed largely  to  inspire  confidence  in  the 
opinions  of  this  court,  and  to  give  weight  and 
authority  to  its  decisions. 

**  It  is  not,  however,  in  this  country  only, 
that  the  name  of  Juttice  Story  is  respected  and 
honored.  His  works  upon  various  branches 
of  jurisprudence  have  made  him  known  to 
eminent  men  wherever  judicial  knowledge  is 
esteemed  and  cultivated;  and  wherever  he  is 
known,  his  opinions  are  quoted  with  respect, 
and  he  is  justly  regarded  as  one  of  the  bright- 
est ornaments  of  the  age  in  which  he  lived. 
But  it  is  here  on  this  bench  that  his  real 
worth  was  best  understood,  and  it  is  here  that 
his  loss  is  most  severely  and  painfully  felt. 
For  we  have  not  only  known  him  as  a  learned 
and  able  associate  in  the  labors  of  the  court, 
but  he  was  also  endeared  to  us  as  a  man,  by 
his  kindness  of  heart,  his  frankness,  and  his 
high  and  pure  integrity.  We  most  truly  and 
deeply  deplore  his  death,  and  cordially  unite 
with  the  bar  in  paying  appropriate  honors  to 
his  memory. 

"  The  proceedings  of  to-day  will  therefore 
be  entered  on  the  records  of  the  court,  as  a 
lasting  testimony  of  our  respectful  and  affec- 
tionate remembrance  of  our  departed  brother." 

847 


Digitized  by 


Google 


ORDER  OF  COURT. 


There  having  been  an  Associate  Justice  of  this  court  appointed  since  its  last  session,  it  U 
ordered  that  the  following  allotment  be  made  of  the  Chief  Justice  and  the  Associate  Justice' 
of  said  court  among  the  circuits,  agreeably  to  the  act  of  Congress  in  such  case  made  and  pro- 
vided ;  and  that  such  allotment  be  entered  of  record,  viz. : 

For  the  1st  circuit,  the  Hon.  Levi  Woodbury. 
For  the  2d  circuit,  the  Hon.  Samuel  Nkwon. 

For  the  8d  circuit,  the  Hon. 

For  the  4th  circuit,  the  Hon.  Roger  B.  Taney,  Ch.  J. 
For  the  5th  circuit,  the  Hon.  John  McKinley. 
For  the  Oth  circuit,  the  Hon.  Jakes  M.  Wayne. 
For  the  7th  circuit,  the  Hon.  John  McLean. 
For  the  8th  circuit,  the  Hon.  John  Catbon. 
For  the  9th  circuit,  the  Hon.  Pbtbb  V.  Daniel. 
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THE  DECISIONS 

OF  THE 


Supreme  Court  of  the  United  States, 


AT 


JANUARY  TEEM,  1846. 


V]   *WILLIAM     M.    GWINN,    Marshal, 

Plaintiff  in  Error, 

v. 

BUCHANAN,  HAGAN  &  CO.,  for  the  use 

of  William  Holliday  &  Co. 

Marshal,  when  not  liable  for   deputy's   disobe- 
dience to  plaintiff'*  instruction*. 

A  plaintiff  has  a  right  to  direct  a  deputy-marshal 
to  receive  a  certain  description  of  money  in  satis- 
fiction  of  an  execution. 

But  the  deputy-marshal  then  acts  as  agent  of  the 
pWndff ,  and  not  as  agent  of  the  marshal. 

If,  therefore,  the  plaintiff,  when  he  does  this, 
tires  to  the  deputy-marshal  other  Instructions, 
rtleh  are  disobeyed,  the  marshal  himself  is  not  re- 
sponsible, but  the  plaintiff  must  look  to  the  deputy. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Mississippi. 

A  judgment  was  obtained  in  that  court  at  May 
Term,  1839,  by  the  defendants  in  error  against 
Ephriam  Gwinn  and  James  Ballance,  for  the 
ram  of  $2,679.88,  with  interest  at  the  rate  of 
tight  per  cent.,  from  the  27th  of  May,  1889, 
until  paid,  and  costs. 

An  execution  was  sued  out  upon  this  judg- 
ment on  the  26th  of  June,  1839,  and  property 
of  the  defendants  levied  upon  to  the  amount 
due  on  the  execution,  which  property  was  suf- 
fered to  remain  in  their  possession,  according 
to  a  law  of  that  State,  upon  their  executing 
t  forthcoming  bond  with  sufficient  security. 
This  bond  was  returned  by  William  M.  Gwinn, 
the  marshal,  at  the  next  term  (November  Term, 
1839),  "  forfeited."  whereby  the  said  bond,  ac- 
cording to  the  laws  of  Mississippi,  had  the 
force  and  effect  of  a  judgment  against  the  de- 
fendants in  the  original  judgment,  and  their  se- 
curities in  the  said  bond. 

Upon  this  last  mentioned  judgment,  another 
f.  fa.  was  issued  on  the  19th  of  December, 
1838,  returnable  to  the  next  term  of  the  court, 
to  be  held  on  the  first  Monday  of  May,  1840. 
This  fi.  fa.  came  to  the  hands  of  the  marshal 
(the  plaintiff  in  error),  and  was  placed  by  him 
in  the  hands  of  TWM.  Ferguson,  one  of  his 
2*]  deputies,  *to  be  executed.  At  the  May 
Term  the  following  return  was  made: 

"  Satisfied  in  full  on  the  third  day  of  April, 
1840.  W.  M.  Gwinn,  Marshal, 

Per  T.  M.  Ferguson,  Deputy-Marshal." 
Howabd  4.  U.  8.,  Book  11. 


The  money  was  thereupon  demanded  of  the 
marshal  by  the  attorney  for  the  plaintiffs  (who 
are  the  present  defendants  in  error),  and  upon 
this  demand  the  marshal  tendered  to  him  the 
amount  in  the  following  funds:  A  treasury 
note  of  the  United  States  for  one  thousand  dol- 
lars, and  the  balance  in  post  notes  of  the  Mis- 
sissippi Union  Bank,  due  in  May  and  April, 
1840,  with  fifteen  per  cent,  added  for  exchange. 
These  funds  were  refused  by  the  plaintiffs'  at- 
torney, who  thereupon  moved  the  court  for  a 
judgment  against  W.  M.  Gwinn,  the  marshal, 
for  the  amount  due  on  the  said  execution,  upon 
the  ground  that  the  money  had  been  collected 
by  the  marshal  and  not  paid  over  on  demand. 

It  appeared,  on  the  hearing  of  the  motion, 
that  the  following  letter  had  been  addressed  by 
the  plaintiffs'  attorney  to  Ferguson,  the  deputy- 
marshal,  while  the  execution  was  in  his  hands: 

"March  28d,  1840. 
"  Dbar  Sir:  In  the  case  of  Buchanan,  Ha- 
gan  &  Co.,  use  of  William  Holliday  d  Co.,  v. 
Owinn  A  Ballance,  we  are  authorized  to  receive 
one  thousand  dollars  in  United  States  Treasury 
notes,  and  the  balance  in  post  of  the  Union 
Bank,  maturing  May  and  April,  1840,  adding 
on  the  post  notes  fifteen  per  cent,  for  exchange. 
This  was  what  Mr.  Gwinn  proposed  to  us,  and 
the  plaintiff  directs  us  to  accede  to  the  proposi- 
tion, provided  the  payment  be  made  to  us  with- 
out delay,  in  order  that  the  funds  may  be  re- 
mitted before  any  further  depreciation  shall  oc- 
cur. You  will  please  communicate  this  to  the 
parties  at  the  earliest  moment. 

"  Very  respectfully  your  ob't  servants, 
"  Harrison  &  Holt." 

It  appeared,  also,  that  the  money  had  been 
collected  by  the  deputy-marshal  on  the  8d  of 
April,  1840,  in  the  funds  mentioned  in  the  said 
letter,  and  tendered  to  the  attorney  at  May 
Term,  1840,  when  he  made  the  demand  above 
mentioned;  that  the  deputy-marshal  did  not 
notify  the  plaintiffs,  or  their  attorney,  of  the 
receipt  of  the  money,  and  that  no  demand  for 
it  was  made  previous  to  the  term  at  which  the 
execution  was  returnable,  before  which  time 
the  bank  notes  had  suddenly  and  greatly  depre- 
ciated; and  that  Gwinn,  the  marshal,  knew 
nothing  of  the  instructions  given  by  the  plaint- 
iffs' attorney,  nor  of  the  collection  of  the 
money,  until  the  meeting  of  the  court. 
Upon  this  evidence,  the  Circuit  Court  gave 
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3»]  judgment  against  "William  M.  Gwinn,  the  i 
marshal,  for  the  amount  of  the  debt,  interest,  | 
and  costs  due  upon  the  judgment  of  the  forth- 
coming bond.  An  exception  was  taken  to  this 
opinion  of  the  court,  and  the  present  writ  of 
error  brought  by  the  marshal  upon  this  judg- 
ment against  him. 

The  case  was  argued  by  the  Attorney-General, 
for  the  plain  tiff  in  error.  No  counsel  appeared 
for  the  defendants. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

As  a  general  principle,  it  is  undoubtedly  true 
that  the  marshal  is  responsible  for  the  acts  of 
his  deputy  in  the  execution  of  process;  and  if 
the  deputy  had  taken  the  funds  mentioned  in 
the  testimony  without  any  orders  from  the 
plaintiffs,  or  their  attorney,  and  returned  the 
execution  satisfied,  the  plaintiffs  would  not 
have  been  bound  to  accept  these  funds  in  dis- 
charge of  their  judgment,  and  might  have 
insisted  on  the  full  amount  from  the  marshal  in 
gold  and  silver. 

But  it  is  clear  that  the  plaintiffs  had  a  right 
to  accept  in  payment  of  their  execution  what- 
ever they  thought  proper.  The  deputy-mar- 
shal was  bound  to  obey  their  directions  upon 
that  subject;  and  neither  the  deputy  nor  the 
marshal  can  beheld  responsible  to  the  plaintiffs 
for  any  loss  they  may  sustain  by  reason  of  an  act 
done  in  pursuance  of  their  own  instructions. 

But  the  plaintiffs  seem  to  suppose  that  the 
authority  given  to  the  deputy  was  not  pursued, 
and  that  the  payment  of  the  money  to  them 
without  delay  was  a  condition  annexed  to  the 
authority,  which  had  been  disregarded  by  the 
deputy.  But  however  this  may  be,  as  between 
him  and  the  plaintiffs,  the  act  or  omission  of 
the  deputy  in  that  respect  cannot  make  the 
marshal  himself  liable.  Gwinn  knew  nothing 
of  the  directions  given  by  the  plaintiffs'  attor- 
ney. So  far  as  Ferguson  was  acting  as  deputy- 
marshal,  he  had  no  right  to  receive,  in  pay- 
ment of  the  debt,  anything  but  gold  and  silver. 
He  had  no  authority  from  the  marshal  to  take 
anything  else.  But  when  the  plaintiffs  inter- 
fered, and  directed  liim  to  receive  the  funds 
above  mentioned,  he  was.  in  receiving  such 
funds,  not  acting  under  the  authority  of  the 
marshal  as  his  deputy,  but  as  agent  of  the 
plaintiffs.  And  if,  in  executing  the  power 
they  gave  him,  he  disobeyed  their  instructions, 
they  must  look  to  him,  and  not  to  the  marshal, 
who  knew  nothing  of  these  instructions,  had 
no  concern  with  them,  and  who  cannot,  there- 
fore, upon  principles  of  law  or  equity  be  held 
responsible  for  the  manner  in  which  they  were 
executed. 

The  judgment  of  the  Circuit  Court  mint  there- 
fore be  reterted,  with  costs. 


4»]  "JAMES  BROWN,  Plaintiff  in  Error, 

v. 

JOHN  CLARKE,  Defendant. 

Mississippi  law— lien  of  judgments  under— forth- 
coming bond  on  execution  and  levy — quashing 
bond— conflicting  execution*  between  federal  and 
/State  courts,  first  actual  seiture  gives  priority 
—bills  of  exception,  mode  of  taking. 
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By  the  law  of  Mississippi,  a  judgment  Is  s  lien 
upon  personal  as  well  as  real  estate  from  the  Urn*  of 
Its  rendition. 

Where  there  has  been  a  judgment,  an  execution 
levied  upon  personal  property,  and  a  forthcoming 
bond,  the  property  levied  upon  is  released  by  toe 
bond,  and  the  lien  of  the  judgment  destroyed. 

If,  therefore,  after  this,  another  judgment  be  en- 
tered against  the  original  defendant,  this  second 
judgment  Is  a  lien  upon  the  property  which  hu 
been  released  by  the  bond. 

The  lien  thus  acquired  by  the  second  judgment  U 
not  destroyed  by  subsequently  quashing  the 
forthcoming  bond.  The  effect  of  such  quashing  it 
not  to  revive  the  first  judgment,  and  thus  restore 
the  lien  which  was  superseded  by  the  execution  of 
the  bond. 

If  the  forthcoming  bond  had  been  shown  to  hare 
been  void  ab  initio,  the  result  would  be  different. 

In  cases  of  conflicting  executions  Issued  out  of 
the  federal  and  State  courts,  a  priority  Is  given  to 
that  under  which  there  Is  an  actual  seizure  of  the 
property  first. 

The  mode  in  which  bills  of  exceptions  ought  to  be 
taken,  as  explained  In  Walton  v.  The  United  States 
(9  Wheat.,  881),  and  In  4  Peters,  MB,  will  be  strictly 
adhered  to  by  this  court. 

THIS  was  a  writ  of  error  to  the  District  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi,  to  bring  up  for  review  cer- 
tain instructions  delivered  to  the  jury  in  an  ac- 
tion of  trover,  brought  by  the  defendant  in  er- 
ror against  the  plaintiff  in  error,  and  in  which 
the  plaintiff  below  obtained  the  verdict. 

The  case  was  this:  Brown,  the  defendant 
below,  obtained  a  judgment  of  $8,640.37,  by 
confession,  against  one  Haywood  Cozart,  in  the 
Circuit  Court  of  Lafayette  County,  Mississippi, 
which  was  docketed  on  the  18th  of  May,  1940. 
Upon  which  execution  was  issued  on  the  4th, 
and  delivered  to  the  sheriff  on  the  20th  of  June 
following,  and  a  levy  made  the  same  day  oa 
several  slaves,  the  property  of  the  defendant  on 
the  execution.  A  forthcoming  bond  was  given 
by  the  defendant,  with  H.  M.  Cozart  at  safe- 
ty, and  which  was  approved  of  by  Brown,  the 
plaintiff. 

This  bond  is  in  the  penalty  of  double  the 
amount  of  the  judgment,  made  payable  to  the 
plaintiff  in  the  execution,  and  conditioned  we! 
and  truly  to  deliver  the  property  levied  on  to 
the  sheriff  on  the  17th  of  August  (then)  next, 
the  day  of  sale,  at  a  certain  place,  to  be  soh)  to 
satisfy  the  judgment,  unless  the  same  should  be 
previously  paia. 

Clarke,  the  defendant  in  error,  recovered  a 
judgment  of  $2,117.81  against  the  same  Hay- 
wood Cozart,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Mi»- 
sissippi,  at  the  June  Term  of  said  court,  1840; 
upon  which  an  execution  was  issued  to  the 
marshal  of  the  district,  and  a  lev}*  made,  oa 
the  9th  of  November  following,  upon  six  of  the 
slaves  in  the  possession  of  Cozart,  and  which 
bad  been  before  levied  on  under  Brown's  exe- 
cution. They  were  sold  by  the  marshal  an  the 
7th  December  thereafter,  and  purchased  in  by 
Clarke,  the  plaintiff,  the  highest  bidder. 

•The  sheriff  returned  upon  the  execn-  [*5 
tion  in  the  case  of  Brown  v.  Cozart,  and  npoa 
the  forthcoming  bond,  that  the  property  wat 
not  delivered  in  pursuance  of  the  condition, 
nor  the  money  paid ;  and  that  it  was  therefore 
forfeited.     And  Brown,  at  the  November  Tem 


Notb.— As  to  exceptions,  and  what  parttetittitt 
in  is  necessary  in  order  to  a  review  in  appellate  eomrt: 
and  that  general  exception  or  objection  (t  not  «#j 
cicnU  see  note  to  Moore  v.  Bank  of  Metropolis,  o 
Pet.,  80S. 
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of  the  Circuit  Court  of  Lafayette  County,  at 
which  the  execution  was  returnable,  made  a 
motion  to  the  court  to  quash  the  bond,  which 
was  granted  accordingly;  the  ground  of  the 
motion  is  not  stated.  And  on  the  same  day, 
the  33d  of  November,  1840,  he  sued  out  an 
aim  fieri  facia*  on  the  original  judgment,  re- 
turnable at  the  next  term  of  said  court. 

To  this  execution  the  sheriff  returned  that  he 
bad  levied  upon  six  slaves,  naming  them,  in 
the  hands  of  the  marshal  of  the  Northern  Dis- 
trict of  Mississippi,  and  also  on  other  property 
which  it  is  not  material  to  notice.  And  fur- 
ther, that  after  the  sale  of  the  slaves  by  the  mar- 
shal, be  was  indemnified  by  Brown,  and  re- 
quired to  make  a  levy  upon  them  on  the  7th  of 
December,  1840,  and  that,  on  the  4th  of  Janu- 
ary following,  he  sold  them,  by  virtue  of  the 
execution,  to  Brown,  the  highest  bidder. 

It  further  appeared,  that,  at  the  time  the 
marshal  levied  on  the  slaves,  the  9th  of  No- 
vember, 1840,  Cozart  had  some  fifteen  or 
eighteen  other  slaves  in  his  possession;  that  the 
marahal  took  those  levied  on  into  his  custody, 
and  on  the  sale  under  the  execution  delivered 
them  to  Clarke,  the  purchaser;  and  that  they 
were  afterwards  taken  out  of  his  possession  by 
the  sheriff,  under  his  execution,  by  the  direc- 
tion of  Brown ;  that  Hiram  M.  Cozart,  the  sure- 
ty  in  the  forthcoming  bond,  was  a  brother  of 
Haywood  Cozart,  was  a  man  of  but  little  prop- 
erty, and  lived  with  his  brother,  some  six  miles 
want  from  Brown ;  and  that  after  the  levy  by 
the  marshal,  and  before  the  sale,  the  two  Co- 
arts  left  the  State  of  Mississippi  for  Texas, 
and  carried  away  with  them  the  fifteen  or 
eighteen  slaves  not  levied  on  by  this  officer. 

When  the  testimony  closed,  the  counsel  for 
the  plaintiff,  Clarke,  requested  the  court  to  give 
the  following  instructions  to  the  jury,  namely : 
That  if  they  believed  the  marshal  made  lawful 
levy  on  the  property  in  dispute,  the  sale  under 
aii  execution  was  valid,  and  vested  in  the  pur- 
chaser a  good  title  against  other  executions, 
"tether  founded  on  judgments  of  the  State  or 
federal  courts;  and  that,  if  they  believed  that 
the  sheriff  levied  his  execution  on  the  slaves 
and  took  a  forthcoming  bond,  which  was  after- 
wards forfeited,  the  same  was  a  satisfaction  of 
the  original  judgment,  and  the  subsequent 
(pushing  of  the  same  did  not  affect  the  rights 
of  the  plaintiff,  acquired  by  virtue  of  the  mar- 
shal's levy  after  such  forfeiture  of  the  bond ; 
•ad  also,  if  they  believed  that  the  sheriff,  after 
k«  levy,  took  a  forthcoming  bond,  which  was 
afterwards  forfeited,  and  that  the  slaves  there- 
in named  remained  in  the  possession  of  the  de- 
fendant Cozart,  the  levy  of  the  marshal,  made 
after  the  forfeiture  of  said  bond,  and  sale  in 
•*]  pursuance  thereof,  were  *valid,  notwith- 
standing the  bond  was  quashed  before  the  sale, 
lwt  after  the  levy.  And,  further,  if  the  jury 
bettered  that  the  defendant  (Brown)  agreed  to 
approve  of  the  surety  on  the  forthcoming  bond, 
aid  thereby  permitted  the  slaves  to  remain  in 
the  possession  of  the  said  Cozart,  the  subse- 
qseat  quashing  of  the  bond  upon  his  own  mo- 
tion did  not  place  him  in  any  better  situation 
than  if  he  had  not  issued  an  execution  on  the 
Wgment.  And,  also,  if  they  believed  the  ap- 
proval of  the  bond  by  Brown  was  with  a  view 
■>  allow  Cozart  to  remain  in  possession  of  said 
•lares,  and  to  keep  off  and  delay  other  credit- 
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ore,  then  they  should  find  for  the  plaintiff;  and, 
also,  if  they  believed  the  conduct  of  Brow*  was 
fraudulent  in  obtaining  proceedings  on  his 
judgment,  then  they  should  find  for  the  plaint- 
iff. All  which  instructions  were  objected  to 
by  the  defendant's  counsel;  but  the  objection 
was  overruled  by  the  court,  and  the  instruc- 
tions given. 

The  counsel  for  the  defendant  proposed  the 
following  instructions,  namely:  That,  if  the 
jury  believed  from  the  evidence,  the  defendant 
(Brown)  obtained  a  prior  judgment  in  the  Cir- 
cuit Court  of  Lafayette  County  to  the  judg- 
ment obtained  by  the  plaintiff  (Clarke)  in  the 
District  Court  of  the  United  States,  Brown 
thereby  obtained  a  prior  lien  upon  Cozart's 
property  for  the  satisfaction  of  his  judgment, 
and  that  said  lien  could  only  be  defeated  and 
postponed  by  some  act  of  Brown  fraudulent  in 
law ;  that  the  taking  of  the  forthcoming  bond 
by  the  sheriff,  and  the  quashing  of  the  same, 
were  not  acts  deemed  fraudulent  in  law ;  that 
the  levy  and  sale  of  the  slaves  of  Cozart  by  the 
marshal,  by  virtue  of  an  execution  on  a  junior 
judgment,  was  subject  to  the  lien  of  the  prior 
judgment,  and  communicated  no  title  to  the 

Erchaser  paramount  to  the  lien  of  the  prior 
dgment;  that  the  forfeiture  of  a  forthcoming; 
nd,  which  is  quashed  for  want  of  conform- 
ity to  the  statute,  is  not  such  an  one  as  has  the 
force  and  effect  of  a  judgment,  because  not  in 
conformity  to  the  statute.  Which  instructions 
were  objected  to  by  the  counsel  for  the  plaint- 
iff, and  wf re  refused  by  the  court. 

The  record  adds,  the  jury  returned  a  verdict 
for  the  plaintiff,  and  the  defendant  moved  the 
court  to  set  it  aside  and  grant  a  new  trial,  which 
motion  was  overruled.  To  all  which  the  de- 
fendant excepts,  and  tenders  this  his  bill  of  ex- 
ceptions, which  he  prays  may  be  signed  and 
sealed  by  the  court. 

The  case  was  argued  by  Mr.  Chalmers  and 
Mr.  Johnson  for  the  plaintiff  in  error,  and  Mr. 
Mason  and  Mr.  Milton.  Brown  for  the  defend- 
ant. Of  these  arguments,  the  reporter  has  no 
notes  except  of  Mr.  Brown's. 

Mr.  Brown. 

John  Clarke,  the  defendant  in  error,  brought 
his  action  of  trover  *at^ainst  James  Brown,  f*7 
the  plaintiff  in  error,  for  five  slaves,  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi.  At  the  December 
Term,  1841,  of  said  court,  a  verdict  was  ren- 
dered for  $3,235,  the  value  of  the  slaves,  and 
judgment  entered  accordingly  for  the  amount 
of  the  verdict  and  costs.  JTo  exception  ap- 
pears of  record  to  have  been  taken  or  filed  to 
the  opinion  of  the  court  during  the  progress  of 
the  trial.  After  the  verdict  and  judgment, 
Brown,  by  his  counsel,  moved  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial.  The 
court,  on  argument,  overruled  the  motion. 
The  entry  of  this  proceeding  of  record  is  as  fol- 
lows: 

"  This  day  came  the  parties,  by  their  at- 
torneys, and  then  came  on  to  be  heard  defend- 
ant's motion  for  a  new  trial ;  and,  after  argu- 
ment, as  well  in  support  of  as  against  said  mo- 
tion, it  is  considered  by  the  court  that  the  same 
be  overruled;  to  which  decision  of  the  court 
overruling  said  motion,  the  defendant,  by  at- 
torney, excepts,  and  tenders  his  bill  of  excep- 
tions, which  is  signed  and  sealed  by  the  court, 
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and  ordered  to  be  made  part  of  the  record  in 
this^ause." 

On  this  alleged  error  of  the  court,  in  refus- 
ing to  grant  a  new  trial,  this  writ  of  error  has 
been  sued  out.  That  the  refusal  to  grant  a 
new  trial  is  no  ground  for  a  writ  of  error  is  the 
well  settled  doctrine  of  this  court.  (8  Peters's 
Dig.,  106;  Barr  v.  Orate,  4  Wheat.,  218;  4 
Cond.  Rep.,  480;  United  State*  v.  Daniel,  6 
Wheat.,  542;  5  Cond.  Rep.,  170.) 

What  in  this  cause  purports  to  be  a  bill  of 
exceptions  is  founded  on  and  follows  the  over- 
ruling the  motion  for  a  new  trial,  and  was,  as 
appears  on  its  face,  drawn  up  and  signed,  not 
only  after  the  trial,  but  after  the  motion  for  a 
new  trial  was  disposed  of.  It  contains  nothing 
that  can  be  reviewed  by  this  court.  It  con- 
tains a  mere  statement  of  facts  given  in  evi- 
dence, and  the  charge  of  the  court  to  the  jury, 
not  made  matters  of  record,  but  only  retained 
in  the  memory  of  the  judge,  and  recalled  to 
regulate  the  discretion  of  the  court  in  granting 
or  refusing  a  new  trial.  (Inglee  v.  Coolidge,  2 
Wheat.,  868.) 

A  bill  of  exceptions,  to  be  the  foundation  of 
a  writ  of  error,  can  only  be  for  matters  except- 
ed to  at  the  trial,  and  must  appear  of  record  to 
have  been  actually  reduced  to  form,  and  signed 
pending  the  trial;  and  if,  as  in  this  case,  it  ap- 
pear to  have  been  drawn  up  and  signed  after 
verdict,  it  will  be  fatal.  ( Walton  v.  The  United 
State*.  9  Wheat.,  661 ;  5  Cond.  Rep..  717.)  And 
although  it  may  in  some  cases  be  the  practice 
for  the  court  to  note  exceptions  at  the  trial,  and 
reduce  them  to  form  and  sign  them  afterwards, 
vet,  in  the  language  of  the  court  in  the  case  of 
'Walton  v.  The  United  State*  (above  cited),  "  In 
all  such  cases  the  bill  of  exceptions  is  signed 
nunc  pro  tune;  and  it  purports,  on  its  face,  to 
be  the  same  as  if  actually  reduced  to  form  and 
8*]  signed  'pending  the  trial.  And  it  would 
be  a  fatal  error  if  it  were  to  appear  otherwise; 
for  the  original  authority  under  which  bills  of 
exceptions  are  allowed  has  always  been  consid- 
ered to  be  restricted  to  matters  of  exception 
taken  pending  the  trial,  and  ascertained  before 
verdict." 

Even  if  exceptions  had  been  taken  at  the 
trial  and  signed,  the  motion  for  a  new  trial 
would  have  been  a  waiver  of  them.  (Cunning- 
ham v.  Bell,  5  Mason's  C.  C.  Rep.,  161.)  In 
that  case,  Mr.  Justice  Story  said:  "  The  mo- 
tion for  a  new  trial  cannot  be  entertained,  ac- 
cording to  the  practice  of  the  court,  unless  the 
bill  of  exceptions  is  waived.  The  party  has 
his  election,  either  to  proceed  on  the  writ  of 
error  to  the  Supreme  Court,  in  order  to  have  it 
determined  there  whether  the  points  were  cor- 
rectly ruled  at  the  trial;  or,  waiving  that  rem- 
edy, to  apply  here  for  a  new  trial.  But  he 
cannot  be  permitted  to  proceed  both  ways." 

It  is  believed  that  the  authorities  referred  to 
show  conclusively  that  the  writ  of  error  in  this 
case  cannot  be  sustained.  But  should  the 
court  rule  otherwise,  and  consider  the  matters 
contained  in  the  bill  of  exceptions  entitled  to 
further  examination,  then  the  following  state- 
ment of  the  case,  in  behalf  of  the  defendant  in 
error,  is  presented. 

Clarke,  the  defendant  in  error,  brought  a 
suit  against  one  Haywood  Cozart  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi,  and  at  the  June 
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Term,  1840,  obtained  a  judgment  Cozart,  in 
May,  1840,  during  the  pendency  of  Clarke's 
suit,  confessed  a  judgment  for  a  large  amount 
in  the  Circuit  Court  of  Mississippi  for  Lafav- 
ette  County,  in  favor  of  James  Brown,  the 
plaintiff  in  error.  Executions,  in  due  time, 
issued  on  both  these  judgments,  and  went  into 
the  hands  of  the  proper  officer  of  each  court 
Brown's  execution  was  levied  by  the  sheriff  on 
twenty-two  slaves,  and  the  sheriff  took  a  forth- 
coming or  delivery  bond,  with  surety  from 
Cozart.  The  surety  was  approved  by  Brown 
himself.  The  bond  required  the  delivery  of 
the  slaves  in  August,  1840.  They  were  not 
delivered,  and  the  bond,  under  the  statutes  of 
Mississippi,  was  returned  forfeited,  having  in 
itself  the  force  of  a  judgment,  and  entirely  ex- 
tinguishing the  original  judgment 

On  the  9th  of  November,  1840,  after  this 
forfeiture  of  the  delivery  bond,  lie  marshal 
levied  Clarke's  execution  on  five  of  the  slaves 
previously  levied  on  by  the  sheriff,  and  sold 
them,  Clarke  becoming  the  purchaser.  On 
the  28d  of  November,  1840,  Brown,  by  his 
own  motion,  procured  the  delivery  bond  from 
Cozart,  taken  on  his  own  execution,  and  bv 
his  own  express  consent,  to  be  quashed,  with 
a  view  of  reviving  the  lien  of  his  original  judg- 
ment, and  overreaching  that  under  which  the 
sale  of  the  five  slaves  to  Clarke  had  been  made. 
Brown  then  issued  an  alia*  fieri  facta*  on  his 
original  judgment,  and  seized  upon  the  flrr 
slaves  'purchased  by  and  in  the  posses-  [*9 
sion  of  Clarke,  and  had  them  again  sold,  he 
himself  becoming  the  purchaser.  Clarke 
brought  his  action  of  trover  against  Brown  for 
the  slaves  taken  out  of  his  possession,  and  re- 
covered judgment;  to  reverse  which,  this  writ 
of  error  is  sued  out. 

Was  Clarke's  title  to  the  slaves  in  question 
complete  by  virtue  of  the  sale  to  him  by  the 
marshal?  That  the  sale  was  in  all  things  reg 
ular  is  not  denied;  but  it  is  contended  that 
Brown's  judgment  against  Cozart,  in  May. 
1840,  gave  him  a  prior  lien  on  the  property  of 
Cozart,  which  overreached  Clarke's  judgment 
in  June,  1840. 

In  Mississippi,  by  the  Act  of  1824,  a  lien  on 
all  the  property  of  the  defendant  commence 
with  the  date  of  the  judgment.  Brown,  there- 
fore (aside  from  the  circumstances  under  which 
his  judgment  was  obtained),  had  a  lien  com- 
mencing with  his  judgment  of  May,  1840.  Bui 
this  priority  was  lost,  both  by  operation  of  law 
and  his  own  act.  An  execution  issued,  a  levy 
was  made,  and  a  forthcoming  or  delivery  bond 
taken,  which,  in  August,  1840.  was  forfeited 
The  bond,  after  forfeiture,  at  once,  and  with 
out  further  action  on  it,  has  the  force  and 
effect  of  a  judgment.  The  statute  eoacu. 
"  that  any  bond  which  shall  be  forfeited  shsil 
have  the  force  and  effect  of  a  judgment,  and 
execution  may  issue  thereon  against  all  the 
obligors  thereon."  (How.  &  Hul.  Dig.,  651' 
By  the  uniform  decisions  of  the  Court  of  Ap- 
peals of  Mississippi,  under  this  statute,  the 
forfeiture  of  a  forthcoming  bond  creates  a  new 
judgment,  in  which  the  original  judgment  b 
merged  and  extinguished.  In  an  early  caw 
on  the  subject,  this  language  is  employed  by 
the  court :  ' '  The  forthcoming  bond,  after  for- 
feiture, becomes,  by  operation  of  law,  a  judg 
ment;  and  as  the  law  will  not  permit  two 
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judgments  to  exist  at  the  same  time  against  the 
suae  person  for  the  same  debt,  this  judgment, 
by  operation  of  law,  necessarily  extinguishes 
tfie  former."  (Clark  v.  Anderton,  2  How. 
Rep.,  858.)  In  a  very  recent  case  it  is  said, 
"The  original  judgment,  after  the  forfeiture 
of  the  bona,  is  no  longer  in  existence."  (Burnt 
v.  Stanton,  2  Sme.  &  Mar.,  461.)  The  lien  of 
the  first  judgment  ceases,  and  a  new  and  more 
comprehensive  lien  arises  upon  this  statutory 
judgment,  embracing  the  property  of  both 
principal  and  sureties  in  the  forthcoming  bond. 
And  no  action  of  the  court  on  the  forfeited 
bond  is  necessary ;  as  soon  as  the  bond  is  for- 
feited, the  old  judgment  is  extinguished,  and 
s  new  lien  attaches.  (Lancashire  v.  Minor,  4 
How.  Rep.,  861;  Lusk  v.  Ramsey,  8  Mun., 
434.) 

Brown's  original  judgment,  therefore,  was 
extinguished,  and  his  lien  rested  on  his  statu- 
tory judgment  of  August,  1840.  This  the  law 
designed:  to  be  ample,  by  requiring  ample 
security  on  the  bond.  If  it  was  in  fact  not 
ample,  it  was  because  of  Brown's  own  act  in 
directing  the  sheriff  to  take  security,  which  he, 
10*]  without  "such  directions,  would  not 
have  taken,  and  which  Brown  knew  was  not 
responsible. 

lathi*  posture  of  things,  Clarke's  lien,  under 
his  judgment  of  June,  1840,  took  precedence, 
ud  was  entitled  to  prior  satisfaction.  While 
thus  clearly  entitled  to  precedence  and  priority, 
Clarke's  execution  was  levied  and  the  property 
•old,  which  Clarke  purchased.  Standing  on 
this  state  of  the  case,  it  would  be  scarcely  pos- 
sible to  doubt  Clarke's  complete  title. 

But  now  comes  a  new  point  in  the  cause. 
Cozart,  and  his  brother,  who  was  irresponsible, 
hot  who  had  been  taken  as  security  in  the  bond 
by  Brown's  directions,  gathered  what  property 
they  could,  and  both  put  out  to  Texas.  Clarke, 
by  his  diligence,  had  saved  the  five  slaves  in 
question.  It  became  important,  therefore,  for 
Brown  to  get  clear  of  his  new  judgment,  and 
get  back  to  his  old  one.  Accordingly,  he 
moved  the  court  to  quash  the  delivery  bond, 
which  was  done;  on  what  ground  does  not 
appear.  And  it  is  believed  no  good  ground 
existed;  and  that,  if  this  new  state  of  things 
had  not  arisen,  no  such  motion  would  have 
been  made. 

And  now  comes  the  question,  what  was  the 
effect  of  quashing  this  bond?  Its  effect,  as 
between  the  parties  themselves,  was  to  restore 
Brown  to  all  his  rights  under  his  original  judg- 
ment of  May,  1840,  without  regard  to  his  sub- 
sequent statutory  judgment.  But  not  so  when 
the  rights  of  third  persons  intervened.  Clarke 
was  no  party  to  that  proceeding,  nor  was  he, 
or  could  he  be,  heard  on  the  motion  to  quash 
the  bond.  Had  he  been  a  party,  and  been 
heard  on  the  question,  it  is  believed  he  could 
have  successfully  resisted  the  motion.  His 
rights,  therefore,  cannot  be  effected  by  the  pro- 
ceeding. 8o  far  as  his  rights  are  concerned, 
they  stand  as  though  such  motion  had  never 
been  made  or  decided. 

If  Clarke's  rights  are  to  be  affected,  it  can 
only  be  upon  the  doctrine  of  relation;  that  the 
new  judgment  having  been  quashed ,  the  old 
Ben  by  relation  was  revived,  to  operate  from 
the  rendition  of  the  first  judgment.  But  it  is 
s  cardinal  principle  of  the  doctrine  of  relation, 
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that  it  can  never  be  extended  to  the  prejudice 
of  the  rights  of  third  persons.  It  leaves  them 
as  it  finds  them.  (Heath  v.  Moss,  12  Johns., 
140;  Jackson  v.  Bard,  4  Johns.,  280.)  Then, 
although  this  proceeding  restored  Brown  to 
his  rights  against  Cozart,  it  cannot  operate  to 
devest  the  intermediate  rights  of  Clarke,  ac- 
quired without  wrong  on  his  part.  This  view 
does  not  in  the  slightest  degree  conflict  with 
the  cases  of  Andrews  v.  Doe,  ex  dem.  Wilkes 
(0  How.,  554),  and  Commercial  Bank  of  Man- 
chester v.  Coroner  of  Tatoo  County  (6  How., 
580).  These  cases  relate  to  valid  subsisting 
liens,  not  altered  or  affected  by  any  circum- 
stances subsequent  to  the  rendition  of  the  judg- 
ment. 

Brown's  priorty  of  lien  was  not  only  lost  by 
the  extinguishment  of  his  original  judgment  by 
the  forfeiture  of  the  forthcoming  bond,  but  it 
•was  also  lost  by  his  own  act.  The  lien  [*1 1 
of  a  judgment  is  a  mere  security,  conferring  no 
jus  in  rem,  and  which  may  be  voluntarily 
abandoned,  either  expressly  or  by  implication; 
and  when  so  abandoned,  tfie  property  becomes 
freed  from  its  influence,  and  subject  to  all  the 
general  incidents  of  other  property. 

The  sheriff,  it  would  seem,  on  making  the 
levy,  was  not  willing  to  let  Cozart  retain  the 
property  upon  the  faith  of  the  security  offered. 
It  was  his  duty,  therefore,  to  take  the  property 
into  possession  until  sufficient  security  was  of- 
fered. Brown,  however,  stepped  forward,  ap- 
proved and  accepted  the  surety,  which  he  knew 
to  be  insufficient,  relying  on  Coznrt'sgood  faith 
rather  than  on  the  forthcoming  bona,  and  dis- 
charged the  sheriff  from  the  responsibility  of 
taking  insufficient  security.  By  this  act  he 
placed  it  in  the  power  of  Cozart  to  do  what  be 
afterwards  did  do — run  his  property  out  of  the 
country,  leaving  his  creditors  to  suffer. 

Brown,  by  voluntarily  waiving  his  right  to  a 
good  and  sufficient  surety  to  the  forthcoming 
bond,  and  leaving  the  properly  in  possession  of 
Cozart,  and  by  voluntarily  suspending  his  right 
to  proceed  on  his  judgment  and  execution,  tost 
the  priority  of  Hen  which  the  law  gave  him; 
and  which,  being  once  gone  by  his  own  volun- 
tary act,  cannot  be  regained.  The  principle 
here  contended  for  is  analogous  to  that  under 
which  a  surety  may  be  discharged  under  an 
ordinary  contract.  If  the  creditor,  without  the 
consent  of  the  surety,  puts  it  out  of  his  power 
to  proceed  for  even  a  single  day  against  the 
principal  debtor,  the  surety  is  discharged.  So, 
by  parity  of  reasoning,  if  a  judgment  creditor 
suspend  his  right  to  enforce  his  lien  but  for  a 
day  by  his  voluntary  act,  his  priority  over  other 
judgment  creditors  is  gone. 

The  jury  was  also  well  authorized  to  find  in 
favor  of  Clarke,  on  account  of  the  course  pur- 
sued by  Brown  in  regard  to  his  execution.  It  is 
to  be  observed  that  the  judgment  was  obtained 
by  confession,  just  before  the  setting  of  the 
court  which  rendered  Clarke's  judgment. 
Cozart  was  the  neighbor  of  Brown ;  his  brother, 
the  surety  in  the  delivery  bond,  lived  with  him ; 
he  was  poor,  and  wholly  insufficient  as  surety 
for  such  an  amount  With  a  knowledge  of  all 
this,  Brown  accepted  him  as  surety  in  the  bond, 
indorsed  his  approval  upon  it,  thereby  discharg- 
ing the  sheriff  from  responsibility  for  taking 
insufficient  security,  and  permitted  the  negroes 
to  remain  in  custody  of  Cozart.    They  so  re- 
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maiped  until  the  marshal  levied  the  execution 
of  Clarke,  when  both  Cozarts  absconded,  and 
carried  off  the  remaining  slaves,  enough,  or 
nearly  enough,  to  have  satisfied  Brown's  execu- 
tion. From  these  facts  and  circumstances,  the 
jury  were  well  warranted  in  concluding  that 
the  Judgment  was  confessed,  with  the  under- 
standing that  Cozart  was  to  remain  in  posses- 
sion of  his  slaves,  on  giving  his  brother  as  sure- 
ty ;  that  this  was  intended  to  keep  off  other  cred- 
itors; and  that.finding  itdid  not  have  the  desired 
12*]  effect,  he  'absconded  to  Texas.  8uch 
conduct  was  calculated  to  hinder  other  credit- 
ors, and  was  fraudulent  and  void  as  to  Clarke, 
the  present  defendant  in  error. 

In  conclusion,  the  defendant  in  error,  by  his 
counsel,  contends,  that  upon  the  whole  case  it 
appears  that  substantial  justice  has  been  at- 
tained, and  that  the  judgment  should  be  af- 
firmed. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

By  the  law  of  the  State  of  Mississippi,  a  judg- 
ment is  a  lien  upon  the  personal  as  well  as  real 
property  of  the  defendant,  from  the  time  of  its 
rendition  (Smith  et  al.  v.  Eterly  et  al.,  4  How., 
178;  Commercial  Bank  of  Manchester  v.  Coroner 
of  Yazoo  County,  6  How.,  850);  and  if  the  first 
judgment  obtained  by  Brown  against  Cozart 
could  be  upheld  against  the  objections  taken  to 
it,  there  is  no  doubt,  according  to  the  law  of 
Mississippi,  that  the  instructions  given  by  the 
court  below  to  the  jury  were  erroneous.  That 
judgment  was  docketed  on  the  18th  of  May, 
1840,  whereas  Clarke's  was  not  recovered  till 
the  16th  of  June  following. 

It  is  insisted,  however,  that  the  seizure  of  the 
property  of  the  defendant  by  tho  sheriff,  under 
the  first  judgment,  and  discharge  of  it  on  the 
execution  and  delivery  of  the  forthcoming  bond, 
operated  to  extinguish  the  lien,  and  let  in  that 
of  the  junior  judgment  of  Clarke,  so  as  to  give 
it  the  preference.  This  raises  the  principal 
question  discussed  in  the  case. 

By  the  Act  of  1827  (Laws  of  Miss.,  p.  128, 
sec.  2),  the  sheriff  or  other  officer  is  required, 
upon  the  levy  of  an  execution  upon  personal 
property,  to  take  a  bond,  if  tendered,  with  suf- 
ficient security,  from  the  debtor,  payable  to  the 
creditors,  reciting  the  service  of  such  execution, 
and  the  amount  due  thereon,  in  a  penalty  of 
double  the  amount  of  such  execution,  with 
condition  to  have  the  property  levied  on  forth- 
coming at  the  day  of  sale;  and  if  the  owners 
of  such  property  or  the  defendant  in  the  execu- 
tion shall  fail  to  deliver  the  same  according  to 
the  condition  of  the  bond,  such  sheriff  or  other 
officer  shall  return  the  bond  so  forfeited,  with 
the  execution,  to  the  court  from  which  the 
same  issued,  on  the  return  day  thereof;  and 
every  bond  so  forfeited  shall  have  the  force  and 
effect  of  a  judgment,  and  execution  shall  issue 
against  all  the  obligors  thereon,  &c. 

Under  this  statute,  it  appears  to  have  been 
uniformly  held  in  the  courts  of  Mississippi,  that 
the  bond  thus  given  to  the  creditor  on  the  seiz- 
ure of  the  goods  was  intended  as  a  substituted 
security  for  the  lien  acquired  by  the  judgment 
and  seizure;  and  consequently,  on  its  execution 
and  delivery,  the  goods,  by  operation  of  law, 
are  released  from  all  charge,  and  left  in  the  pos- 
session of  the  debtors  as  free  and  unencumbered 
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as  before  it  attached ;  and  if  the  property  is  not 
delivered,  in  pursuance  of  the  condition,  the 
remedy  is  then  upon  the  bond,  which  on  the 
breach  or  forfeiture  becomes,  by  *opers-  [*13 
tion  of  the  statute,  a  statutory  judgment  against 
the  defendant  and  sureties  from  that  time,  fol- 
lowed by  a  new  lien  upon  the  real  and  personal 
estate  of  all  the  obligors.  The  original  judg- 
ment is  merged  ana  satisfied  by  the  new  and 
more  comprehensive  statutory  judgment  upon 
the  bond,  and  the  remedy  of  the  creditors  lim- 
ited to  the  enforcement  of  this  judgment. 

This  is,  in  substance,  the  view  of  the  statute 
as  expounded  by  the  courts  of  Mississippi  in 
several  cases,  and  particularly  in  the  case  of 
The  Bank  of  the  United  State*  v.  Patton  et  al. 
(5  How.,  200)  in  the  Court  of  Appeals,  which 
was  argued  twice,  and  very f  ullyconsidered bv 
the  court.  (Stewart  v.  Fugva,  Walk.  R.  175: 
Withertpoon  v.  Spring,  8  How.,  80;  ArehAaldet 
al.  v.  Andenon,  2  How.,  852;  King  v.  Terry, 
6  How.,  518;  Minor  v.  Lancashire,  4  How.. 
847.)  In  the  case  of  The  Bank  of  the  United 
State*  v.  Patton,  the  court,  speaking  of  what 
would  have  been  the  effect  of  the  forthcoming 
bond,  if  the  statute  bad  not  annexed  to  it  the 
force  of  a  judgment,  say :  "  As  it  release*  the 
levy,  and  restores  the  property  to  the  debtor,  it 
is  tantamount  to  a  satisfaction  of  the  executior. 
and  the  creditor  would  be  left  to  pursue  h« 
remedy  upon  the  bond." 
'  The  court  then  liken  it  to  the  replevin  bond 
in  Virginia,  which  had  been  held  to  be  a  sub- 
stitute for  the  original  judgment,  and  operated 
as  a  satisfaction;  and  add:  "  It  was  no  doubt 
in  view  of  this  principle,  that  the  f  ramers  of 
our  statute  saw  proper  to  relieve  the  creditors 
from  the  delay  and  expense  of  a  second  suit 
upon  the  bond,  by  giving  to  it  after  forfeiture 
the  force  of  a  judgment  against  all  the  obligors 
therein,  with  a  consequent  right  to  have  ex- 
ecution on  the  same;  and  also  to  provide  that 
no  security  should  be  taken  on  the  execution 
which  is  sued  out  upon  the  new  judgment" 

It  will  be  seen,  therefore,  that  the  forthcom- 
ing bond  and  statutory  judgment  consequent 
upon  the  forfeiture,  in  its  operation  and  effect, 
reversed  the  original  position  of  these  parties  in 
respect  to  the  priority  of  lien  under  their  re- 
spective judgments,  and  gave  to  Clarke,  the 
Elaintiff  below,  the  preference,  his  judgment 
aving  been  docketed  the  lfith  of  June,  andtb* 
new  judgment  of  Brown  not  taking  effect  liQ 
the  17th  of  August,  the  date  of  the  forfeiture  of 
the  bond.     (Minor  v.  Lancashire.) 

If  the  case  stood  upon  this  footing,  it  is  wv 
plain  that  Clarke,  the  purchaser  under  the  sale 
of  the  marshal,  acquired  the  better  title  to  the 
property  in  question,  and  that  the  instructions 
were  in  conformity  to  the  law  of  the  case. 

It  is  contended,  however,  that  the  quashine 
of  the  forthcoming  bond,  and  consequently  the 
new  statutory  judgment,  operated  to  revive  tot 
original  one,  and  to  restore  the  priority  of  lira, 
the  same  as  it  stood  before  any  of  the  proceed- 
ings on  that  judgment  had  intervened. 

*We  do  not  assent  to  this  view  of  the[*lt 
effect  of  the  order  vacating  the  new  judgment, 
so  far,  at  least,  as  respects  the  liens  or  right*  of 
third  parties  which  have  legally  attached  in  toe 
mean  time  to  the  goods  of  the  defendant,  dis- 
charged from  the  original  judgment  by  the 
giving  of  (he  forthcoming  bond.     After  tiut 
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lien  was  suspended  or  discharged,  the  original 
Judgment  being,  in  contemplation  of  law,  sat- 
isfied by  the  new  and  substituted  security,  the 
debtor  was  at  liberty  to  deal  with  the  property 
as  bis  own,  and  it  remained  in  his  possession, 
subject  to  any  charge  or  lien  impressed  upon 
it  either  by  the  act  of  the  party  or  by  opera- 
tion of  law,  the  same,  after  the  forthcoming 
bond,  as  before  the  entry  of  the  original  judg- 
ment. Possibly,  as  between  the  partits  the 
judgment  revived,  but  it  would  be  against 
principle,  and  work  manifest  injustice,  to  give 
to  it  this  retrospective  operation,  so  as  to  ex- 
tinguish the  intermediately  acquired  legal 
rights  of  third  persons.  We  deny  to  it  this 
effect. 

It  would  be  otherwise  if  the  forthcoming 
band  had  been  shown  to  be  void,  as  it  might 
then  be  treated  as  a  nullity,  and  as  affording 
no  foundation  for  the  statutory  judgment  con- 
sequent upon  the  forfeiture.  Under  such  cir- 
cumstances, the  lien  of  the  original  judgment 
would  reru.in  unaffected,  ana  might  be  en- 
forced by  execution ;  it  would  then,  of  course, 
continue  uninterrupted  by  the  lien  of  any 
subsequent  judgment  entered  up  against  the 
defendant. 

This  view  of  the  statute  was  taken  by  the 
court  of  Mississippi,  in  Carleton  et  at.  v.  Osgood 
etal.  (6  How.,  386). 

But  no  such  ground  is  presented  in  the  record 
before  u»;  nor  did  it  exist  in  point  of  fact  in 
the  case.  On  the  contrary,  the  forthcoming 
bond  was  in  conformity  to  the  statute,  and  the 
only  reason  for  the  action  of  the  court  in 
quashing  the  proceedings,  for  aught  that  ap- 
pears or  has  been  shown,  was  either  that  the 
tribunal  conceded  to  the  plaintiff  the  right  to 
ncate  his  own  judgment  at  his  election,  and 
thus  voluntarily  give  up  all  the  rights  acquired 
under  it,  or  that  the  surety  was  Irresponsible, 
which  latter  ground  would!  probably  have  been 
unavailing  had  the  fact  appeared  before  the 
court,  that  Brown  himself,  with  full  knowledge 
of  all  the  circumstances,  approved  of  the  suffi- 
ciency of  the  security. 

At  all  events,  it  i»  enough  to  sustain  the 
ground  upon  which  we  have  placed  the  priority 
of  lien  upon  the  property,  that,  for  aught 
Appearing  in  the  case,  the*  new  judgment  of 
Brown  upon  the  forthcoming  bond  was  regu- 
lar, and  existed  in  full  force  and  effect  until 
wt  aside  and  vacated  on  his  own  motion.  For, 
if  so,  it  is  clear,  upon  the  statute  and  decisions 
of  the  courts  of  Mississippi,  that  the  lien  of  his 
original  judgment  against  Cozart  became  there- 
by lost  and  postponed,  so  as  to  let  in  that  of 
the  junior  judgment  of  Clarke,  and  consequent- 
ly the  safe  of  the  marshal,  by  virtue  of  the 
execution  under  it,  vested  in  the  purchaser  the 
better  title. 

We  have  thus  far  examined  this  case  upon 
15*]  the  law  of  Mississippi  *  where  the  cause 
of  action  arose,  as  we  understand  it  to  have 
been  expounded  and  applied  by  the  courts  of 
that  Stale. 

Another  view  may  be  taken,  leaving  out  of 
consideration  the  priority  of  lien  as  acquired 
under  the  judgments  of  the  respective  parties, 
and  looking  solely  to  priority  as  acquired  by 
virtue  of  an  actual  seizure  of  the  property 
under  execution,  regarding  that  as  the  test  in 
cues  where  the  conflicting  executions  issued 
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out  of  the  federal  and  State  courts,  and  to  the 
executive  officers  of  the  different  jurisdictions. 
(Hagan  v.  Lucas,  10  Peters,  400.)  In  this  aspect 
of  the  case,  the  legal  result  is  equally  decisive 
in  favor  of  the  right  of  the  plaintiff  below. 

If  we  have  not  misapprehended  the  rule  of 
law  prevailing  in  Mississippi  in  the  view  already 
taken,  the  right  to  the  property  acquired  under 
the  seizure  or  the  first  execution  of  Brown  be- 
came extinguished  by  the  operation  and  effect 
of  the  forthcoming  bond.  No  title,  therefore, 
can  be  set  up  by  virtue  of  that  seizure. 

The,  case,  then  as  it  respects  the  right  depend- 
ing upon  priority  of  actual  seizure  and  legal 
custody  of  the  property,  instead  of  priority  of 
judgment,  stands  thus:  The  marshal  levied 
upon  the  slaves  on  the  9th  of  November;  the 
sheriff  not  till  the  7th  of  December  following. 
The  former,  therefore,  under  the  law  giving 
effect  to  the  first  seizure,  was  entitled  to  the 
property,  and  of  course  the  purchaser  at  his 
call  acquired  the  better  title. 

In  every  view  we  have  been  able  to  take  of 
the  case,  we  are  satisfied  the  judgment  of  the 
District  Court  was  right,  and  should  be 
affirmed. 

The  court  have  had  some  difficulty  in  notic- 
ing the  exceptions  taken  to  the  instructions  in 
this  case,  in  the  form  in  which  they  are  pre- 
sented upon  the  record.  It  is  matter  of  doubt 
whether  they  point  to  the  instructions  given 
and  refused  to  the  jury,  or  the  refusal  of  the 
court  below  to  grant  a  new  trial.  If  to  the 
latter,  no  question  is  presented  upon  which 
error  would  lie,  according  to  the  repeated  de- 
cisions of  this  court.  (4  Wheat.,  218 ;  6 
Wheat.,  642.) 

The  counsel  were  probably  misled,  in  mak- 
ing up  the  record,  by  the  practice  in  Mississip- 
pi, where  error  will  lie  to  the  appellate  court 
for  a  refusal  to  grant  a  new  trial  by  statute. 
(Laws  of  Miss.,  p.  498,  sec.  68.)  But  the  rule 
is  otherwise  in  the  federal  courts.  That  State 
has  also  a  statute  providing  for  the  case  of  ex- 
ceptions to  be  taken  in  the  progress  of  the  trial 
in  the  usual  form  (p.  620,  sec.  40),  which  is 
the  form  that  should  have  been  observed  in 
this  case.  The  practice  is  particularly  stated 
and  explained  in  Walton  v.  The  United  States  (9 
Wheat.,  651),  and  in  several  later  cases.  (4 
Peters,  102.) 

The  practice  is  well  settled  and  exceedingly 
plain  and  simple,  and  will  be  strictly  adhered 
to  by  the  court. 

ated-18  How.,  167;  10  How.,  29 ;  1  Wall.,  871,  598 : 
20  Wall.,  418;  3  Wood.  &  M..225;  1  Bias.,  9,  270;  2 
Curt.,  416;  11  Bank.  Keg.,  232. 


•THE    TOMBIGBEE    RAILROAD    [»16 
COMPANY 

v. 

WILLIAM  H.  KNEELAND. 

Alabama,  contract  made  in,  by  agent*  of  corpora- 
tion created  by  another  State,  valid. 

A  corporation,  created  by  the  laws  of  another 
State,  can  sue  in  Alabama  upon  a  contract  made 
In  that  State. 

The  decision  of  tbis  court  In  13  Peters,  519, 
reviewed  and  confirmed. 
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THIS  case  was  brought  up  by  writ  of  error  to 
the  District  Court  of  the  United  States 
for  the  Middle  District  of  Alabama. 

It  was  an  action  of  assumpsit  on  a  promissory 
note  made  by  the  defendant  to  the  plaintiff. 
The  declaration  stated  that  the  Tombigbee 
Railroad  Company  was  a  corporation  consti- 
tuted by  law  in  the  State  of  Mississippi,  the 
officers  and  stockholders  of  which  were  citi- 
zens of  that  State ;  and  that  the  defendant, 
who  was  a  citizen  of  the  State  of  Alabama,  by 
his  promissory  note,  made  at  Gainsville,  in  the 
last  mentioned  State,  on  the  20th  of  January, 
1888,  promised  to  pay  to  the  plaintiff  or  order, 
six  months  after  date,  at  the  plaintiffs  bank- 
ing-house in  Columbus,  in  the  State  of  Missis- 
sippi, the  sum  of  nine  thousand  dollars,  for 
value  received,  concluding  with  the  usual 
averment  that  the  defendant  had  not  paid. 

The  defendant  appeared  and  pleaded  :  1st. 
Non  assumpsit.  3d.  That  the  plaintiff  was  a 
banking  institution  without  the  limits  of  the 
State  of  Alabama,  to  wit,  in  the  State  of  Mis- 
sissippi, and.  unauthorized  by  and  contrary  to 
the  laws  of  the  State  of  Alabama,  exercised 
the  franchise  of  banking  in  the  State  of  Ala- 
bama, on  the  day  and  year  in  the  declaration 
mentioned,  and  at  Gainsville,  in  the  County  of 
Sumpter,  in  the  State  last  aforesaid,  in  the  un- 
lawful exercise  of  the  said  banking  franchise, 
did,  as  a  bank,  discount  the  said  note,  contrary 
to  the  laws  of  the  State  of  Alabama. 

8d.  That  the  plaintiff,  unauthorized  by  and 
contrary  to  the  laws  of  the  State  of  Alabama, 
did  establish  at  Gainsville,  in  the  County  of 
Sumpter,  in  the  State  of  Alabama,  an  office  and 
bank  to  carry  on  in  the  State  of  Alabama  the 
franchise  of  banking,  and,  in  the  exercise  of 
that  business,  issued  their  bills  and  promissory 
notes  for  the  purpose  of  circulation  as  cash 
bank  bills  and  currency,  on  the  day  and  year 
in  the  declaration  mentioned,  and  before  and 
after  ;  and  that  the  note  in  the  declaration 
mentioned  was  made  to  and  for  the  purpose  of 
same  being  discounted  by  the  plaintiff,  exer- 
cising such  banking  privileges  as  aforesaid,  on 
the  day  and  year  ana  at  the  place  aforesaid, 
and  that  the  plantiff  did  discount  the  said  note, 
and  issue  therefor  its  note  and  bills,  in  the  ex- 
ercise of  the  banking  franchise  aforesaid,  con- 
trary to  the  laws  of  Alabama,  by  reason 
whereof  the  said  note  was  void. 

4th.  That  there  was  no  such  corporation  as 
the  plaintiff  had  in  that  behalf  averred  in  his 
declaration. 

The  plaintiff  joined  issue  on  the  first  and 
fourth  pleas,  ana  demurred  to  the  second  and 
third.  And  upon  the  hearing  of  the  demur- 
s' 7*]  rers,  *the  District  Court  held  that  these 
pleas  were  sufficient  in  law  to  bar  the  plaintiff 
of  its  action,  and  gave  judgment  in  favor  of 
the  defendant.  From  this  judgment  the  pres- 
ent writ  of  error  is  brought. 

The  case  was  submitted  to  the  court  without 
argument  by  the  Attorney- General  for  the 
plaintiff  in  error,  referring  the  court  to  18  Pet., 
619.    No  counsel  appeared  for  defendant. 

Mr  Chief  Justice  T&KR.Y  delivered  the  opinion 
of  the  court: 

The  only  question  arising  on  this  record  is, 
whether,  by  the  laws  of  Alabama,  a  contract 
made  in  that  State  by  the  agents  of  a  corpora- 
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tion  created  by  the  law  of  another  State  is 
valid.  This  point  was  fully  considered  and 
decided  in  the  case  of  The  Bank  of  Augusta  v. 
Earle  (IS  Pet.,  619),  and  cannot  now  be  con- 
sidered as  open  for  argument  in  this  court. 

The  principles  decided  in  that  earn  m*ut  gtm- 
ernthis;  and  the  judgment  of  the  District  Qmrt 
is  therefore  reversed,  with  costs. 

Clted-1  BlatcM.,  432-4X1. 


ALEXANDER  LEVI 

e. 
s     JOHN   THOMPSON  et  al. 

lotea  late — title  acquired  by  register's  eertijkate 
may  be  levied  on— equitable  estate. 

The  holder  of  a  register's  oerUnoate  of  the  pur- 
chase of  a  lot  in  the  town  of  Dubuque,  lawfully 
acquired,  and  issued  by  the  register  under  the  two- 
Acts  of  2d  July.  1835,  and  3d  March.  IStl,  has  soeh 
an  equitable  estate  In  the  lot.  before  the  tssuuur  of 
a  patent,  as  will  subject  the  lot  to  sale  under  exe- 
cution under  the  statute  of  Iowa. 

The  dootrlne  established  in  the  case  of  OsnoD.  t. 
Bafford  (3  Howard,  441),  reviewed  and  oonflrmed. 

THE  commissioners  under  the  Act  of  the  3d 
of  March,  1837,  amendatory  of  the  Act 
entitled  "An  Act  for  laying  off  the  Towns  of 
Fort  Madison,"  &c.,  approved  July  3d,  1886. 
confirmed  unto  Alexander  Levi  and  John 
Thompson,  as  tenants  in  common,  the  right  of 
purchase,  by  pre-emption,  of  lot  No.  68,  in  tne 
town  of  Dubuque,  being  of  the  first  class,  con- 
taining seventeen  one  hundreths  of  an  acre.  The 
lot  was  entered  in  the  land  office,  and  the  re- 
ceiver's receipt  given  to  Levi  and  Thompson 
for  the  purchase  money,  on  the  1st  of  April, 
1840.  It  appears  that  William  ChUson  and 
Joel  Campbell  had  instituted  a  suit,  on  the 
common  law  side  of  the  District  Court  of  Du- 
buque County,  against  Levi  and  Thompson, 
and  that  judgment  was  rendered  against  them 
for  $780.60  and  costs  of  suit  in  August,  1839. 
Execution  was  issued  upon  the  judgment  in 
due  form  of  law;  it  was  placed  in  the  sheriff's 
hands  to  be  executed,  and  he  levied  upon  the 
lot  for  which  Lee  and  Thompson  bad  a  pre- 
emption certificate,  and  the  same  was  sold  to 
satisfy  the  execution,  before  a  patent  had  been 
issued  *by  the  United  States  to  Levi  and  [*18 
Thompson  for  the  same.  Thompson,  the  tea- 
ant  in  common  with  Levi,  became  the  par- 
chaser,  paid  the  purchase  money,  and  took  the 
sheriff's  deed  for  the  same.  Thompson,  is 
November,  1841.  sold  the  lot  to  the  other  de- 
fendants, who  had  .paid  for  the  same  before 
Levi  sued  out  his  bill  They  state,  in  answer 
to  Levi's  bill,  that  when  they  bought  the  lot 
from  Thompson,  they  were  informed  by  him. 
and  so  supposed  the  fact  to  be,  that  he  had  » 
full  and  perfect  right  thereto,  free  from  all  in- 
cumbrances and  of  all  claim  by  aay  other 
person  or  persons,  and  that  at  the  time  of  tbor 
purchase,  and  when  they  made  the  payment 
to  Thompson  for  the  same,  they  were  utter)? 
ignorant  of  any  title  or  claim  to  property  » 
Levi,  or  that  he  set  up  or  pretended  to  na« 
any  clAim  or  title  to  the  same.  That  the  fir* 
notice  they  had  of  any  such  claim  by  Levi*** 
about  three  weeks  before  the  date  of  their  «• 
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swer  to  his  bill,  when  he  sent  them  word  that 
he  desired  them  to  make  a  division  of  the  prop- 
erty with  him.  They  further  state,  at  the  time 
of  their  purchase  there  was  a  small  log  house 
upon  the  lot,  of  little  or  no  value  to  them, 
which  they  tore  down  and  removed.  That 
they  went  into  quiet  and  peaceable  possession 
of  the  lot  at  the  time  of  their  purchase,  and 
have  so  remained  ever  since;  that  they  had 
made  lasting  and  valuable  improvements  upon 
the  lot;  that  for  a  considerable  part  of  the  time 
whilst  they  were  making  these  improvements, 
Levi  bad  been  in  the  city  of  Dubuque,  and 
they  believe  must  have  discovered  them,  as  he 
frequently  passed  and  repassed  the  lot,  and 
never  informed  them  of  his  having  any  claim 
to  the  same:  The  cause  was  tried  in  the  Dis- 
trict Court,  upon  the  bill  and  answers  of  the 
defendants,  and  the  court  adjudged  that  the 
petition  of  the  complainant  should  be  dis- 
missed. An  appeal  was  taken  to  the  Supreme 
Court,  and  that  court  affirmed  the  decree  of 
the  court  below;  and  from  that  court  it  has 
been  brought  to  this  court  by  appeal. 

The  cause  was  submitted  on  printed  argu- 
ments, by  Mr.  Washington  Hunt  for  the  appel- 
lant, and  Messrs.  Davis  and  Crawford  for  the 
appellees. 

Mr.  Hunt  contended  that  the  Legislature  |of 
the  Territory  of  Iowa  could  confer  no  authority 
upon  the  sheriff  to  sell  the  property  in  ques- 
tion, because  the  title  was  yet  in  the  United 
States,  and  had  not  passed  to  Levi  and 
Thompson  at  the  time  of  the  sheriff's  sale,  and 
cited  Bagiull  et  al.  v.  Broderick  (18  Peters, 
488),  and  Wilcox  v.  Jackson  (18  Peters,  498,  516, 
517). 

He  also  contended  that  the  sheriff's  deed 
could  pass  no  title,  because  it  was  sold  as  real 
estate,  whereas  the  fee-simple  was  at  that  time 
in  the  United  States. 

Mr.  Hunt  also  raised  other  objections,  which 
19*1  it  is  not  necessary  *to  state,  because  the 
decision  of  the  court  turned  upon  a  single 
point. 

Messrs.  Davis  and  Crawford,  for  the  appel- 
lees, relied  upon  the  validity  of  the  statute  of 
Iowa. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  only  question  raised  by  the  pleadings  in 
this  cause,  and  it  seems  to  us  the  only  one  ar- 
gued at  its  hearings  in  the  district  and  supreme 
courts  of  Iowa,  was,  whether  the  lot,  for 
which  Levi  and  Thompson  had  a  pre-emption 
certificate,  which  had  been  entered  and  paid 
for  by  them,  was  or  was  not  liable  to  be  sold 
upon  execution  issued  upon  a  judgment  ren- 
dered against  them  previous  to  a  patent  having 
been  issued  for  the  land  by  the  government  of 
the  United  States.  Their  right  to  a  pre-emp- 
tion purchase  of  the  lot  was  acquired  under 
the  Act  of  the  2d  of  July,  1836,  ch.  262,  en- 
titled "An  Act  for  laying  off  the  towns  of 
Fort  Madison  and  Burlington,  in  the  County 
of  Des  Moines,  and  the  towns  of  Bellevue, 
Dubuque,  and  Peru,  in  the  County  of  Dubuque, 
Territory  of  Wisconsin,  and  for  other  Pur- 
poses," and  under  the  Act  of  the  3d  of  March, 
1887,  ch.  36,  amendatory  of  the  act  preceding 
just  recited.  The  right  of  Levi  and  Thompson 
to  a  pre-emption,  under  those  acts,  is  not  a 
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controverted  point  in  the  case.  Taking  it  for 
granted,  then,  that  it  had  been  lawfully  ac- 
quired, that  they  entered  the  land  in  the  proper 
office,  and  that  it  was  paid  for  in  their  names, 
this  gave  them  the  right  to  the  register's  cer- 
tificate of  purchase,  to  be  transmitted  to  the 
commissioner  of  the  general  land  office,  as  in 
other  cases  of  the  sale  of  public  lands.  The 
fee  continues  in  the  United  States  until  the 
issue  of  the  patent,  but  the  right  to  the  fee  was 
in  the  purchasers,  and  they  were  entitled  to  a 
patent  for  the  land,  unless  there  was  some  legal 
objection  by  the  United  States  against  issuing 
it,  of  which  this  court  is  not  advised. 

This  right  to  the  fee  and  a  patent  in  this  case 
gave  to  Levi  and  Thompson  that  "equitable 
right"  to  the  land,  under  the  certificate  from 
the  receiver  of  the  land  office,  which  the  law 
of  Iowa  has  made  subject  to  execution  for  the 
satisfaction  of  judgments.  (Stat.  Law  Ter.  of 
Iowa,  197,  January  25th,  1839.) 

We  further  remark,  that  the  principle  upon 
which  the  case  of  Carroll  v.  Safford  (8  How., 
441)  was  decided,  covers  this  case.  Nor  do  we 
find  anything  in  the  case  of  Baonett  v.  Broder- 
ick, or  of  Wtlcox  v.  Jackson,  cited  by  the  coun- 
sel for  the  plaintiff  in  error,  or  in  any  other 
case  decided  by  this  court,  which  conflicts  with 
the  decision  it  here  gives. 

We  direct  the  decree  of  the  court  below  to  be 
affirmed.  N 

Afl'g  Morris,  235. 


•McKBAN  BUCHANAN,  Plaintiff  in  [»20 

Error, 

v. 

JAME8  ALEXANDER. 

Disbursing  officer  of  U.  8.,  money  in  hands  of, 
due  and  payable  to  seamen,  not  attachable  by 
creditors  of  seamen. 

Honey  In  the  hands  of  a  purser,  although  It  may 
be  due  to  seamen,  is  not  liable  to  an  attachment  by 
the  creditors  of  those  seamen. 

A  purser  cannot  be  distinguished  from  any  other 
disbursing  agent  of  the  government;  and  the  rule 
is  general,  that,  so  long  as  money  remains  in  the 
hands  of  a  disbursing  officer,  it  is  as  much  the 
money  of  the  United  States  as  if  it  had  not  been 
drawn  from  the  treasury. 

A  decision  of  a  State  court,  sanctioning  such  an 
attachment,  may  be  revised  by  this  court  under 
the  twenty-fifth  section  of  the  Judiciary  Act. 

MR.    JUSTICE    McLEAN    delivered   the 
opinion  of  the  court: 

This  is  one  of  six  cases  depending  upon  the 
same  principle,  which  have  been  brought  before 
this  court  by  writs  of  error  to  the  Circuit  Su- 
perior Court  for  the  County  of  Norfolk,  State 
of  Virginia,  under  the  twenty-fifth  section  of 
the  Judiciary  Act  of  1789. 

Six  writs  of  attachment  were  issued  by  a 
justice  of  the  peace  of  the  above  County  of 
Norfolk,  by  boarding-house  keepers,  against 
certain  seamen .  of  the  frigate  Constitution, 
which  had  lust  returned  from  a  cruise.  The 
writs  were  laid  on  moneys  in  the  hands  of  the 
purser,  the  plaintiff  in  error,  due  to  the  seamen 
for  wages.  The  money  was  afterwards  paid 
to  the  seamen  by  the  purser,  .in  disregard  of  the 
attachments,  by  the  order  of  the  Secretary  of 
the  Navy. 
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The  purser  admitted  before  the  justice  that 
the  several  sums  attached  were  in  his  hands 
due  to  the  seamen,  but  contended  he  was  not 
amenable  to  the  process.  The  justice  entered 
judgments  against  him  on  the  attachments. 
The  cases  were  appealed  to  the  Superior  Court 
of  the  county,  which  affirmed  the  judgments 
of  the  justice.  And  that  being  the  highest 
court  of  the  State  which  can  exercise  jurisdic- 
tion in  the  cases,  and  its  judgments  being 
against  a  right  and  authority  set  up  under  a 
law  of  the  United  States,  may  be  revised  in  this 
court  by  a  writ  of  error. 

The  important  question  is,  whether  the 
money  in  the  hands  of  the  purser,  though  due 
to  the  seamen  for  wages,  was  attachable.  A 
purser,  it  would  seem,  cannot,  in  this  respect, 
be  distinguished  from  any  other  disbursing 
agent  of  the  government.  If  the  creditors  of 
these  seamen  may,  by  process  of  attachment, 
divert  the  public  money  from  its  legitimate  and 
appropriate  object,  the  same  thing  may  be  done 
as  regards  the  pay  of  our  officers  and  men  of 
the  army  and  of  the  navy  ;  and  also  in  every 
other  case  where  the  public  funds  may  be 
placed  in  the  hands  of  an  agent  for  disburse- 
ment. To  state  such  a  principle  is  to  refute  it. 
No  government  can  sanction  it.  At  all  times 
it  would  be  found  embarrassing,  and  under 
some  circumstances  it  might  be  fatal  to  the 
public  service. 

The  funds  of  the  government  arc  specifically 
appropriated  to  certain  national  objects,  and  if 
such  appropriations  may  be  diverted  and  de- 
feated by  State  process  or  otherwise,  the  func- 
tions of  the  government  may  be  suspended. 
21*1  So  long  as  money  remains  in  the  'hands 
of  a  disbursing  officer,  it  is  as  much  the  money 
of  the  United  States  as  if  it  had  not  been  drawn 
from  the  treasury.  Until  paid  over  by  the 
agent  of  the  government  to  the  person  entitled 
to  it,  the  fund  cannot,  in  any  legal  sense,  be 
considered  a  part.of  bis  effects.  The  purser  is 
not  the  debtor  of  the  seamen. 

It  is  not  doubted  that  cases  may  have  arisen 
in  which  the  government,  as  a  matter  of  policy 
or  accommodation,  may  have  aided  a  creditor 
of  one  who  received  money  for  public  services; 
but  this  cannot  have  been  under  any  supposed 
legal  liability,  as  no  such  liability  attaches  to 
thegovernment,  or  to  its  disbursing  officers. 

We  think  the  question  in  this  case  is  clear  of 
doubt,  and  requires  no  further  illustration. 

The  judgments  are  reversed  at  the  costs  of 
the  defendants,  and  the  causes  are  remanded  to 
the  State  court,  with  instructions  to  dismiss  the 
attachments  at  the  costs  of  the  appellees  in  that 
court 


LYMAN  A.  SPALDING,  Plaintiff  in  Error, 

«. 
THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,    ex  rel.  Frederick   F.    Backus, 

Defendants. 

U.  8.  Bankrupt  law,  certificate  of  discharge 
under,  it  no  release  from  fine  imposed  by  State 
chancery  for  breach  of  injunction. 

THIS  case  was  brought  up  from  the  Supreme 
Court  for  the  Trial  of  Impeachments  and 
the  Correction  of  Errors  of  the  State  of  New 
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York,  by  a  writ  of  error  issued  under  the  25th 
section  of  the  Judiciary  Act 

The  facts  were  these: 

The  relator,  Frederick  F.  Backus,  previous 
to  the  30th  day  of  July,  1840,  had  obtained  a 
ludgment  in  the  Supreme  Court  of  the  State  of 
New  York  against  Lyman  A.  Spalding,  the 
plaintiff  in  error,  for  the  nonperformance  of 
promises,  and  on  the  said  last  mentioned  day 
the  relator,  as  complainant,  filed  a  creditor's 
bill  against  the  said  Spalding,  in  the  Court  of 
Chancery  of  said  State,  Defore  the  Vice- 
Chancelfor  of  the  Eighth  Circuit,  on  which  an 
injunction  was  issued  and  served,  on  said  Spald- 
ing, to  restrain  him,  among  other  things,  from 
collecting,  receiving,  transferring,  selling,  as- 
signing, delivering,  or  in  any  way  or  manner 
using,  controlling,  interfering  or  meddling 
with,  or  disposing  of,  any  property,  money,  or 
things  in  action  belonging  to  him. 

On  the  18th  day  of  December,  1841,  an  order 
was  made  by  said  court  to  attach  said  Spalding 
for  a  violation  of  said  injunction,  and  snch 
proceedings  were  had  in  said  court,  that  on  the 
21st  day  of  March,  1842,  the  said  court  declared 
and  adjudged  that  the  said  Lyman  A.  8palding 
had  been  and  was  guilty  of  a  contempt  of  court 
in  willfully  violating  said  injunction,  by  dis- 
posing of  property  and  paying  out  money  con- 
trary to  the  terms  of  said  injunction;  and  that 
such  misconduct  of  the  said  Lyman  A  Spalding 
was  calculated  to  »and  did  impair,  impede,  [*22 
and  prejudice  the  rights  and  remedies  of  the 
complainant  in  the  said  cause,  and  it  was 
ordered  that  he  pay  a  fine  for  said  contempt  to 
the  amount  of  $8,000,  and  the  costs  and  ex- 
penses in  relation  to  said  contempt  of  $196.51; 
and  that  he  be  committed  to  the  common  jail 
of  the  County  of  Niagara,  until  the  fine,  costs, 
and  expenses  are  paid,  and  that  a  mittimus 
issue  accordingly  to  the  sheriff.  And  H  was 
also  ordered,  that  the  costs  and  expenses  be  paid 
to  the  solicitor  of  the  relator,  and  the  $8,000  be 
paid  to  the  clerk  of  said  court,  subject  to  the 
further  order  of  the  conrt. 

On  the  6th  day  of  May,  1842,  an  alia*  mitti- 
mus was  issued;  on  the  7th  day  of  May.  the 
said  Spalding  was  arrested,  and  continued 
under  said  arrest  until  the  29th  day  of  Septem- 
ber, 1842. 

On  the  11th  day  of  April,  1842.  the  said 
Lyman  A.  Spalding  presented  his  petition  to 
be  declared  a  bankrupt,  pursuant  to  the  Act  of 
Congress  entitled  "An  Act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the 
United  States."  passed  August  19th,  1841,  ch.  9. 
and  on  the  17th  day  of  September,  1842.  was 
duly  and  fully  discharged,  under  said  act,  from 
all  the  debts  owing  by  him  at  the  time  of  presen- 
tation of  his  said  petition  to  be  declared  a  bank- 
rupt, and  received  his  certificate  thereof,  pur- 
suant to  said  act. 

Afterwards.on  his  application, he  was  brought 
before  a  Supreme  Court  commissioner  of  said 
State,  on  habeas  corpus,  and  claimed  to  he 
discharged  from  the  mittimus,  on  the  ground 
of  being  discharged  by  his  certificate  from  the 
fine,  costs,  and  expenses.  The  relator,  bavin* 
been  duly  notified,  appeared  by  counsel  and 
opposed  said  discharge,  but  the  commissiomi 
on  the  presentation  of  the  said  certificate',  dis- 
charged said  Spalding  from  the  mittimus  on 
the  29th  day  of  September  (-.foresaid. 
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On  the  18th  day  of  November  after,  the 
relator  made  application  to  the  said  vice- 
chancellor  for  another  mittimus  to  enforce  the 
collection  of  said  fine,  costs,  and  expenses,  and 
an  order  was  entered  that  the  said  Spalding 
show  cause  before  the  vice-chancellor  why  the 
same  should  not  issue. 

On  the  28th  of  said  month,  the  relator  and 
Spalding  appeared  before  said  vice-chancellor; 
and  the  said  Lyman  A.  Spalding  presented 
his  certificate  in  bankruptcy  aforesaid,  and 
claimed  that  by  the  said  Bankrupt  Act  he  was 
by  said  certificate  discharged  from  all  his 
debts,  and  from  the  said  fine,  costs,  and  ex- 


On  the  18th  day  of  January,  1848,  the  said 
vice-chancellor  ordered,  adjudged  and  decreed, 
that  a  new  mittimus  issue,  to  commit  the  said 
Spalding  to  the  common  jail  of  the  County  of 
Niagara,  until  he  pay  the  said  fine,  costs,  and 
expenses,  $196.51,  to  be  paid  to  the  solicitor  of 
the  relator,  and  the  $3,000  be  paid  to  the  clerk 
of  the  court,  subject  to  the  further  order  of  the 
court,  and  declared  and  decided  that  the  dis- 
23*]  charge  of  the  said  Lyman  A.  *Spalding, 
under  the  bankrupt  law,  did  not  entitle  him  to 
be  released  from  the  payment  of  the  said  fine, 
costs,  and  expenses,  nor  from  imprisonment 
for  its  collection. 

From  which  decision  and  decree  the  said 
Spalding  appealed  to  the  Chancellor  of  the 
aid  State,  and  the  said  Chancellor,  on  the  3d 
day  of  June,  1843,  affirmed  the  decision  and 
order  or  decree  appealed  from,  and  decided" 
that  the  said  defendant,  Lyman  A.  Spalding, 
was  not  and  could  not  be  discharged  from  the 
aid  fine,  costs,  and  expenses  under  the  Bank- 
rupt Act    (10  Paige,  284.) 

And  on  appeal  by  the  said  Lyman  A.  Spald- 
ing to  the  Court  for  the  Correction  of  Errors 
cf  the  State  of  New  York,  the  said  court 
affirmed  the  said  order  or  decree  of  the  said 
Chancellor,  with  costs  and  interest  oa  the 
amount  decreed  to  be  paid,  and  decreed  that 
the  said  Spalding  was  not  by  the  Bankrupt 
Act  discharged  from  the  payment  of  the  said 
fine,  costs,  and  expenses. 

The  following  is  the  opinion  of  the  Court 
for  the  Correction  of  Errors,  as  pronounced  by 
Chief  Justice  Nelson: 

The  appellant  was  adjudged  guilty  of  a  con- 
tempt of  court  for  a  willful  violation  of  an 
injunction  by  the  Vice-Chancellor  of  the 
Eighth  Circuit,  on  the  21st  of  March,  1842, 
and  amerced  in  the  sum  of  $3,000,  and  costs 
and  expenses  of  the  proceeding,  which  were 
taxed  at  $196.51,  with  directions  that  he  be 
committed  to  the  jail  of  Niagara  County  until 
the  same  were  paid. 

On  or  about  the  7th  of  May,  he  was  arrested 
for  nonpayment  of  said  fine,  but  succeeded  in 
preventing  an  actual  commitment  into  the  cus- 
tody of  the  jailer,  by  the  use  of  the  writ  of 
habeas  corpus,  until  he  obtained  his  discharge 
under  the  bankrupt  law,  17th  September  fol- 
lowing, when.be  was  soon  after  set  at  liberty 
on  the  production  of  said  discharge,  by  Joseph 
Center,  a  commissioner  to  do  the  duties  of  a 
judge  of  the  Supreme  Court  at  chambers. 

On  the  18th  of  November,  the  relator,  upon 
foil  statement  of  the  foregoing  facts,  applied 
to  the  vice-chancellor  for  a  recommitment,  on 
the  ground  that  the  discharge  of  the  commis- 
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sioner  was  without  authority,  and  void; 
which,  after  hearing  counter  affidavits,  and 
counsel  for  both  parties,  he  adjudged  accord- 
ingly, and  entered  an  order  for  said  recommit- 
ment to  close  custody  till  the  fine  was  paid. 

On  appeal  to  the  Chancellor,  this  order  was 
affirmed,  and  the  question  is  now  here  on  ap- 
peal to  this  court. 

Chief  Justice  Nelson.  Upon  the  view  I 
have  taken  of  the  case,  the  only  question  at  all 
material  to  examine  is,  whether  the  fine  inflict- 
ed upon  the  appellant  for  a  willful  violation  of 
the  injunction  is  a  debt  within  the  meaning  of 
the  bankrupt  law  so  that  his  discharge,  grant- 
ed under  it,  will  operate  to  exonerate  him  from 
imprisonment.  If  not,  then,  beyond  all  ques- 
tion, the  act  of  the  commissioner  in  discharg- 
ing the  appellant  from  the  mittimus  was 
•without  authority,  and  the  order  of  the  [*24 
vice-chancellor  directing  a  recommitment 
proper. 

By  the  4th  section  of  the  bankrupt  law 
(Laws  Cong.,  1841,  p.  11),  the  certificate  shall 
"  be  deemed  a  full  and  complete  discharge  of 
all  debts,  contracts,  and  other  engagements  of 
such  bankrupt  which  are  provable  under  this 
act."  &c. 

The  adjudication  upon  which  the  fine  was  im- 
posed, is  as  follows:  "The  said  Lyman  A. 
Spalding  has  been  and  is  guilty  of  a  contempt 
of  this  court  in  willfully  violating  the  said  in- 
junction, and  by  disposing  of  property  and 
receiving  and  paying  out  money  contrary  to 
the  terms  of  the  said  injunction;  and  that  said 
misconduct  of  the  said  Lyman  A.  Spalding 
was  calculated  to,  and  actually  did,  impede 
and  prejudice  the  rights  and  remedies  of  the 
complainant  in  the  said  cause." 

This  act,  for  which  the  appellant  has  thus 
been  adjudged  guilty,  is  a  criminal  offense 
under  the  Revised  Statutes  (Vol.  II.,  p.  577, 
Sec.  14),  and  was  before,  at  common  law 
(4B1.  Com.,  129),  for  which  he  was  liable  to 
an  indictment,  and,  on  conviction,  to  fine  and 
imprisonment. 

He  might  have  been  punished  in  this  way, 
and  subjected  to  a  fine  not  exceeding  $250  and 
imprisonment  for  one  year.  (2  Rev.  Stat., 582, 
sec.  46,  and  p.  577,  sec.  14.) 

But  this  remedy  by  indictment  for  suppress- 
ing the  mischief  is  oftentimes  found  too  tardy 
for  the  exigency  of  the  case;  and  hence  the 
law  has  also  authorized  the  more  summary 
proceeding  by  attachment,  as  for  a  criminal 
contempt,  whereby  the  offender  is  arrainged  at 
once  upon  the  charges,  and  the  course  of 
justice  more  promptly  vindicated  and  sustain- 
ed. As  has  been  well  remarked  in  reference 
to  this  subject,  laws,  without  a  competent 
authority  to  secure  their  administration  from 
disobedience  and  contempt,  would  be  vain  and 
nugatory.  A  power,  therefore,  in  the  courts 
of  justice  to  suppress  such  contempts  by  an 
immediate  attachment  of  the  offender  result* 
from  the  first  principles  of  judicial  establish- 
ments, and  must  be  an  inseparable  attendant 
upon  every  superior  tribunal. 

This  summary  mode  of  punishment  is  the 
one  that  has  been  resorted  to  in  the  instance 
before  us;  and  upon  a  conviction,  the  proprie- 
ty and  justice  of  which  is  not  in  question,  a 
fine  of  $8,000  and  costs  of  proceedings  has 
been  imposed;  a  penalty,  as  we  have  seen,  for 
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a  strictly  criminal  offense,  and  inflicted  under 
a  strictly  criminal  proceeding. 

It  appears  to  me,  therefore,  the  very  state- 
ment of  the  case  is  enough  to  show  that  there 
is  no  color  for  the  ground  taken,  that  the  fine 
is  a  debt  within  the  bankrupt  law,  any  more 
than  would  exist  in  the  case  if  it  had  been  im- 
posed after  conviction,  on  an  indictment  for 
any  other  of  the  numerous  minor  offenses 
within  the  calendar  of  crimes. 

It  is  contended,  however,  that  these  pro- 
25*1  ceedings,  being  under  the  *  provisions  in 
the  Revised  Statutes  (Vol.  II.,  p.  440.  tit.  18)  de- 
signed for  the  purpose  of  enforcing  civil 
remedies,  should,  though  in  form  criminal,  be 
regarded  simply  as  another  remedy  for  collect- 
ing the  debt  claimed  in  the  suit  in  the  Court  of 
Chancery,  and  upon  which  they  have  been 
founded;  that  the  fine  is,  in  point  of  fact,  im- 
posed for  the  purpose  of  being  applied  to  the 
extinguishment  of  that  debt,  whenever,  in  the 
progress  of  the  suit,  it  shall  have  been  estab- 
lished ;  that  it  is  but  incidental  to  the  debt,  and 
dependent  upon  it,  and  a  discharge  of  the  one 
must  necessarily  discharge  the  other. 

The  answer  to  all  this  is,  that  several  cases 
of  strictly  criminal  contempts  have  been  incor- 
porated into  the  provisions  of  the  statute  under 
this  head,  "  Of  proceedings  as  for  contempts, 
to  enforce  civil  remedies,  &c.,  of  which  the 
case  before  us  is  one,  for  the  purpose  of 
authorizing  the  court  to  impose  the  fine,  with 
a  view  to  the  actual  loss  or  injury  sustained  by 
the  party  aggrieved,  in  consequence  of  the 
criminal  act,  and  of  applying  the  money  in 
satisfaction  of  the  same,  instead  of  Imposing 
it  for  the  benefit  of  the  people. 

This  is  most  manifest  from  a  perusal  of  the 
several  provisions.  We  find  there  the  case  of 
persons  assuming  to  be  officers,  attorneys, 
solicitors,  and  counselors  of  the  court,  and  act- 
ing as  such  without  authority.  Also  for  rescu- 
ing property  from  seizure,  and  persons  from 
arrest;  for  unlawfully  detaining  a  witness  or 
party  from  court;  and  for  any  other  unlawful 
interference  with  the  process  or  proceedings  in 
the  action ;  the  refusal  of  a  witness  to  attend  or 
to  be  sworn,  the  improper  conduct  of  jurors, 
in  conversing  with  a  party  to  the  suit,  receiv- 
ing communications  from  him.  or  from  any 
other  person,  in  relation  to  the  merits;  for  dis- 
obedience to  any  lawful  order,  decree,  or  pro- 
cess of  the  court.  &c.  (2  Rev.  Stat.,  441,  sec. 
1,  Sub.  8,  4,  5,  6.) 

All  these  are,  strictly,  cases  of  criminal  con- 
tempts, which  have  nothing  to  do  with  the 
collection  of  debts,  or  enforcement  of  civil 
remedies  beyond  the  support  and  vindication 
of  the  general  administration  of  the  laws;  and 
the  following  provisions  of  the  statute,  regu- 
lating the  punishment  to  be  inflicted,  shows 
the  reasons  for  bringing  them  under  this  head. 
(Sec.  20,  p.  448.)  If  the  court  shall  adjudge 
the  defendant  to  have  been  guilty  of  the  mis- 
conduct charged,  and  that  such  misconduct 
was  calculated  to,  or  actually  did,  defeat,  im- 
pair, impede,  or  prejudice  the  rights  or  reme- 
dies of  the  party,  it  shall  proceed  to  impose  a 
fine,  or  to  imprison,  or  both,  as  the  nature  of 
the  case  shall  require.  (Sec.  21.)  If  an  actual  loss 
or  injury  shall  have  been  produced  by  the  mis- 
conduct alleged,  a  fine  shall  be  imposed  suffi- 
cient to  indemnify  the  party,  and  to  satisfy  his 
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costs  and  expenses,  which  shall  be  paid  over 
on  the  order  of  the  court;  and  the  payment  and 
acceptance  of  such  fine  shall  be  a  bar  to  any 
action  by  the  aggrieved  party  to  recover  dam- 
ages for  said  injury.  (Sec.  28.)  When  such 
misconduct  consists  in  the  omission  to  perform 
some  act  or  duty  yet  in  the  power  of  the  de- 
fendant *to  perform,  he  shall  be  impris-  [*20 
oned  only  until  he  shall  have  performed  each 
act  or  duty,  &c. 

Here,  in  cases  confessedly  criminal  and  in- 
dictable, and  the  penalties  for  which,  ordina- 
rily, would  go  for  the  benefit  of  the  people,  the 
courts  are  authorized  to  impose  them,  with  a 
view  to  the  indemnity  of  the  party  aggrieved, 
making,  at  the  same  time,  his  acceptance  of 
the  fine  a  bar  to  any  private  action  for  the  in- 


jury. 
But 


ut  the  fine  imposed  is  no  less  a  penalty  for 
a  criminal  act,  and  intended  as  a  punishment 
for  the  same,  than  if  inflicted  for  the  benefit 
of  the  people.  The  imposition  in  the  way  pre- 
scribed by  the  statute,  accomplishes  the  double 
purpose  of  punishment  for  the  misconduct  on 
the  one  hand,  and  indemnity  to  the  aggriered 
party  on  the  other. 

I  am  satisfied,  therefore,  that  the  discharge 
under  the  bankrupt  law  has  no  sort  of  appli- 
cation to  the  case,  and  that  the  order  for  the 
recommitment  by  the  vice-chancellor  was  prop- 
er and  legal. 

It  has  been  urged,  that,  whether  the  commit- 
sioner  erred  or  not  in  discharging  the  appellant 
from  the  mittimus,  under  the  writ  of  kabeat 
eorpu*,  the  vice-chancellor  had  no  authority  to 
recommit;  that  the  order  discharging  him 
should  have  been  first  reversed  by  certiorari 
before  the  second  commitmemt.  (Sec,  61,  p. 
478.) 

This  would  be  true,  if  the  commissioner  had 
had  jurisdiction  over  the  subject  matter,  and 
had  rendered  only  an  erroneous  judgment  in 
the  premises;  but  has  no  application  where 
his  proceeding  is  wholly  without  authoritv. 
and  void,  as  in  this  case.  (2  Rev.  Stat.  470. 
sec.  42,  Sub.  8,  sec.  44;  Cable  v.  Cooper,  15 
Johns.  R.,  152.)        (A  Copy.) 

N.  Hill,  Jr..  Reporter. 

To  review  this  judgment  of  the  Court  nf 
Errors,  the  present  writ  of  error  was  brought 

The  case  was  argued  by  Mr.  Curiemut  f«r 
the  plaintiff  In  error,  and  Mr.  Delano  for  the 
defendant  In  error. 

Mr.  Curteniut,  for  the  plaintiff  in  error: 

By  the  affirmation  of  the  said  order  or  de- 
cree, it  is  decided  that  the  said  fine,  costs,  and 
expenses  is  not  a  debt,  within  the  late  bank- 
rupt law  of  the  United  States.  And  that  the 
certificate  of  the  plaintiff  in  error  under  the 
said  law  did  not  discharge  him  from  the  pay- 
ment of  the  said  fine,  costs,  and  expense*. 

We  insist  on  the  contrary,  and  shall  seek  to 
maintain  that  the  said  fine,  costs,  and  expeom 
imposed  on  the  said  plaintiff  in  error  is  a  debt. 
And  that  his  certificate  of  discharge  under  tic 
said  bankrupt  law  did  and  does  discharge  ana 
from  the  payment  thereof. 

On  the  decision  of  these  points  rests  the 
whole  of  this  cause.  We  make,  therefore,  w 
our 

•First  Point.  That  the  fine,  costs,  and  [*87 
expenses  imposed  on  the  plaintiff  in  error,  pre- 
vious to  his  petition  in  bankruptcy,  was  a  debt, 
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from  which  he  was  duly  discharged  by  his  cer- 
tificate under  the  bankrupt  law  of  the  United 
States. 

By  the  late  bankrupt  law  (Laws  of  Congress, 
1841,  chap.  9),  "  any  person  whatsoever  resid- 
ing in  any  State  or  territory  of  the  United 
States  owing  debts  '  may  petition '  except  where 
the  debts  were  created  by  defalcation,  as,"  &c., 
"  or  While  acting  in  any  fiduciary  capacity,  and 
on  compliance  with  the  act,  '  shall  be  entitled 
to  a  full  discharge  from  all  his  debts.'  ,And 
that  said  discharge  and  certificate,  when  duly 
granted,  shall  in  all  courts  of  justice  be  deemed 
a  full  and  complete  discharge  of  all  debts,  con- 
tracts, and  engagements  of  such  bankrupt, 
which  are  provable  under  this  act." 

In  our  case  there  is  no  pretense  that  the 
plaintiff  in  error  or  his  debts  come  under  any 
of  the  exceptions  in  the  first  section;  or  that 
there  is  any  exception  in  the  law  which  ex- 
cludes him  or  it.  But  the  decision  is  against 
us  on  the  ground  that  the  law  itself  was  not 
intended  to  apply  to  a  case  like  ours.  What, 
then,  is  our  case? 

In  answer,  it  becomes  necessary  to  inquire 
by  what  power,  under  what  statute,  and  for 
what  purpose,  the  imposition  of  this  fine,  costs, 
and  expenses  was  made,  and  the  plaintiff  in 
error  placed  beyond  the  reach  of  relief  from 
the  bankrupt  law,  and  subjected  to  perpetual 
imprisonment. 

The  power  is  claimed  to  be  exercised  by  vir- 
tue of  the  revised  statutes  of  the  State  of  New 
York,  "  as  for  a  contempt." 

There  are  two  statutes,  under  the  one  or  the 
other  of  which  the  fine,  costs,  and  expenses 
were  imposed.  The  one  (2  Rev.  Stat  2d  ed., 
SOT)  is  entitled,  "  Provisions  concerning  courts 
of  record,  their  process  and  proceedings,"  by 
which  power  is  given  to  punish  as  criminal 
contempts  willful  disobedience  of  any  process 
or  order  lawfully  issued  or  made  by  a  court  of 
record.  The  punishment  to  be  by  fine  or  im- 
prisonment, or  both,  but  the  fine  is  limited  to 
$350,  and  the  imprisonment  to  thirty  days. 
And  section  14  expressly  states  that  these  sec- 
tions shall  not  extend  to  any  proceeding  against 
parties  or  officers,  as  for  a  contempt,  for  the 
purpose  of  enforcing  any  civil  right  or  remedy. 
Under  this  statute,  the  fine,  &c.,  could  not 
have  been  imposed. 

The  other  statute  (2  Rev.  Stat.,  2d  ed.,  410) 
is  entitled,  "  Of  proceedings,  as  for  contempts, 
to  enforce  civil  remedies,  and  to  protect  the 
rights  of  parties  in  civil  actions,"  which  pro- 
vides, that, 

Sec.  1.  Every  court  of  record  shall  have 
power  to  punish,  by  fine  and  imprisonment,  or 
either,  any  neglect  or  violation  of  duty,  or  any 
mfeconduct,  by  which  the  rights  or  remedies  of 
a  party  in  a  cause  or  matter  depending  in  such 
court,  may  be  defeated,  impaired,  impeded,  or 
prejudiced,  in  the  following  cases. 
28*1  *8ec.  20.  If  the  court  shall  adjudge 
the  defendant  to  have  been  guilty  of  the  mis- 
conduct alleged,  and  that  such  misconduct  was 
calculated  to,  or  actually  did,  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of 
any  party,  in  a  cause  or  matter  depending  In 
such  court,  it  shall  proceed  to  impose  a  fine,  or 
to  imprison  him,  or  both,  as  the  nature  of  the 
case  shall  require. 

Sec  21.  If  any  actual  loss  or  injury  shall 
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have  been  produced  to  any  party  by  the  mis- 
conduct alleged,  a  fine  shall  be  imposed  suffi- 
cient to  indemnify  such  party,  and  to  satisfy 
bis  costs  and  expenses,  which  shall  be  paid  over 
to  him  on  the  order  of  the  court.  And  in  such 
case  the  payment  and  acceptance  of  such  fine 
shall  be  an  absolute  bar  to  any  action  by  such 
aggrieved  party  to  recover  damages  for  such 
injury  or  loss. 

Sec.  22.  In  all  other  cases,  the  fine  shall  not 
exceed  two  hundred  and  fifty  dollars,  over  and 
above  the  costs  and  expenses  of  the  proceedings. 

Sec.  26.  Persons  proceeded  against  according 
to  the  provisions  of  this  title  shall  notwithstand- 
ing be  liable  to  Indictment  for  the  same  mis- 
conduct, if  it  be  an  indictable  offense;  but  the 
court  before  which  a  conviction  shall  be  had 
on  such  indictment  shall  take  into  considera- 
tion the  punishment  before  inflicted,  in  form- 
ing its  sentence. 

The  adjudication  was  under  section  20,  as 
the  mittimus  is  in  the  words  of  this  section. 
And  the  fine,  &c.,  is  under  section  21,  for  the 
purpose  of  indemnifying  the  relator  for  the  re- 
moval of  so  much  of  the  property,  or  money, 
on  which  he  had  a  lien  by  his  injunction. 

That  is,  it  belongs  to  the  party,  on  his  estab- 
lishing his  right  to  it  by  obtaining  a  decree  of 
the  court  on  his  bill  of  complaint.  The  dam- 
age was  the  money,  or  value  of  the  property, 
on  which  the  relator  had  his  lien  by  his  bill  and 
injunction;  the  offense,  the  disposing  of  that 
amount  by  the  plaintiff  in  error;  the  fine  is  the 
amount  of  that  damage,  termed  by  the  statute 
a  "fine."  It  is  a  certain,  fixed  and  definite 
amount,  a  debt,  and  belongs  to  the  relator  if 
he  obtains  a  decree  on  his  Dili ;  if  not,  it  then 
belongs  to  the  plaintiff  in  error. 

Here,  then,  we  have  the  power,  the  statute, 
and  the  purpose  under  and  for  which  the  fine, 
costs,  and  expenses  were  imposed. 

But  it  is  urged  against  us  that  this  is  a  fine 
for  a  contempt,  and  alleged  willful  contempt; 
as  though  that  implied  a  criminality  which 
placed  the  unfortunate  party  adjudged  guilty 
beyond  relief,  and  interposed  an  insurmounta- 
ble barrier  between  him  and  the  benefit  of  the 
bankrupt  law. 

[Mr.  Curtenius  then  proceeded  to  argue  that 
the  object  of  this  statute  was  only  to  enforce 
civil  remedies,  by  the  people's  interposing  be- 
tween party  and  parly,  and  permitting  a  party 
to  use  the  same  process  which  the  people  do  in 
their  cases  of  contempt;  that  *the  money  [*29 
was  payable  to  one  party  to  indemnify  him  for 
the  loss  which  he  had  sustained  by  the  act  of 
the  other  party;  that  the  offending  party  might 
still  be  indicted  for  the  same  offense,  which 
could  not  be  the  case  if  both  were  offenses 
against  the  public;  that  In  case  the  claimant 
failed  afterwards  to  establish  his  right  to  the 
money,  it  would  be  paid  to  the  defendant,  but 
never  to  the  people;  that  even  if  it  was  a  debt 
due  to  the  people,  it  would  be  discharged  by 
bankruptcy,  inasmuch  as  they  had  chosen  to 
produce  the  relation  of  debtor  and  creditor  be- 
tween themselves  and  the  offending  party.] 

It  is  then  a  debt.  (2  Jacob's  Law  Dictionary, 
200;  Ex-yarte  Smith,  5  Cowen,  277;  WaUtworih 
v.  Mead,  9  Johns.  Rep.,  867;  McDougatt  v. 
Richardson,  3  Hill's  Rep.,  558;  Case  of  James 
Baker,  2  Strange,  1152.)  It  is  not  only  a  debt, 
but  a  debt  discharged  by  the  bankrupt  law.   (2 
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Molloy,  442;  Bit  parte  Parker,  8  Vesey,  864;  1 
Deacon,  285;  Hoperofl  v.  Farmer,  8  Moore, 
424;  Lewi*  v.  Morland,  2  Barn.  &  Aid.,  56;  1 
Sen.  &  Lef.,  169.)  These  cases  establish  that 
the  form  of  the  process  is  not  to  be  considered, 
but  the  cause  of  its  issuing;  that  if  the  ground 
of  the  proceeding  be  a  debt,  it  is  a  process  of 
debt;  and  that  if  the  process  is  to  compel  pay- 
ment of  a  sum  of  money,  it  is  a  debt.  The 
same  views  are  sustained  by  the  following  au 
thorities:  2  Rose's  Cases  in  Bankruptcy,  196; 
Cooper's  Cases  in  Chancery,  198;  The  King  v. 
Edward*  (9 Barn.  &  Cress.,  652);  1  Bos.  &  Pull., 
386;  ICowp..  186. 

Second  Point.  That  there  is  error  in  the  af- 
firming the  decree  of  the  $196.51  of  costs  to  be 
paid  to  the  solicitor  of  the  relator,  and  that  the 
decree  in  this  case,  being  void  in  part,  is 
void  in  whole,  and  must  be  reversed.  (1  Moore's 
Rep.,  494;  4  Bl.  Com.,  285;  18  East,  190.) 

Third  Point.  That  if  the  fine  was  imposed 
for  a  criminal  offense,  the  statute  under  which 
the  same  was  imposed  is  repugnant  to  a  law  of 
Congress  and  the  Constitution  of  the  United 
States,  and  is  therefore  illegal  and  void. 

It  is  repugnant  to  the  bankrupt  law. 

1st.  Because  it  operates  as  a  fraud  on  the  act. 
by  securing  a  preference  of  one  creditor  over  the 
general  creditors. 

2d.  It  seeks  to  compel  the  bankrupt  to  violate 
the  act  by  paying  one  creditor  before,  and  at  the 
expense  of,  the  others. 

8d.  It  seeks  to  compel  a  violation  of  the  act, 
and  debars  the  bankrupt  of  its  benefits. 

The  act  declares  all  payments,  Ac. ,  in  con- 
templation of  bankruptcy,  and  all  preferences, 
void,  and  a  fraud  on  the  act,  and  that  the  per- 
son making  such  unlawful  payments  and  pref- 
erences shall  receive  no  discharge. 

In  our  case,  after  the  filing  of  his  petition, 
the  plaintiff  in  error  was  devested  of  all  his 
property.  He  could  not  pay,  for  he  had  noth- 
ing. He  could  not  pay  the  property  in  his 
80*]  schedules,  because  *it  did  not  belong  to 
him.  And  neithertherelatornorthecourtcould 
receive,  and  if  received,  the  assignee  might  have 
recovered  it  again. 

The  order  and  the  mittimus,  then,  sought  to 
enforce  an  illegal  act,  a  fraud  on  the  creditors 
of  the  bankrupt,  and  a  violation  of  the  princi- 
ple of  equality  among  the  creditors. 

It  is  repugnant  to  the  Constitution. 

1st.  If  a  criminal  offense,  it  imposes,  under 
the  circumstances,  an  excessive  fine,  and  a  con- 
sequent cruel  and  unusual  punishment. 

We  have  seen  that,  on  filing  his  petition  in 
bankruptcy,  the  plaintiff  in  error  was  by  the 
act  devested  of  all  his  property.  If  he  swore 
to  the  truth,  his  schedules  contained  it  all.  If 
he  did  not,  it  still  would  belong  to  the  assignee. 
His  decree  in  bankruptcy  was  evidence  that  he 
had  sworn  to  the  truth,  and  the  imposition  of 
this  tine,  if  criminal  and  going  to  the  people, 
was  excessive,  and  was  a  cruel  punishment  for 
the  offense,  for  it  imposed  an  impossibility. 
The  law  never  imposes  a  fine,  where  it  presumes 
the  party  can  have  nothing  to  pay.  Here  was 
no  presumption,  but  actual  legal  evidence,  that 
there  was  nothing.  If  it  be  said  that  the  order 
was  made  before  his  petition, and  without  knowl- 
edge of  it,  we  answer,  with  full  knowledge  of 
all  these  facts  it  is  sustained,  and  sought  to  be 
enforced. 


2d.  It  doomed  him,  in  fact,  by  the  order  of 
a  single  judge,  to  perpetual  imprisonment 

This  follows  of  course ;  devested  of  everything 
— deprived  of  liberty — the  narrow  bounds  of » 
prison  cell  the  field  of  his  enterprise — and  hours 
of  solitude,  without  means  for  the  exercise  of 
his  industry,  could  never  enable  him  to  pay  this 
heavy  fine,  costs,  and  expenses. 

8d.  It  subjects  him  to  punishment  twice  for 
the  same  offense. 

We  have  insisted,  that  if  the  fine  was  im- 
posed for  a  criminal  contempt,  it  is  still  a  debt 
And  that  if  the  offense  is  criminal,  the  statute 
is  illegal  and  void;  and  that  the  only  way  in 
which  the  statute  can  or  ought  to  be  sustained 
is  on  the  ground  that  it  is  civil,  and  that  the  fact 
that  the  fine  under  it  belongs  to  the  party  is 
proof  that  it  is  so. 

But  it  is  objected  that  the  contempt  is  crim- 
inal, because,  both  at  common  law  and  by  the 
statute,  it  is  indictable;  we  say  it  is  also  aril. 
If  indicted,  the  fine  is  limited  to  $250.  If  civil, 
to  the  damages  of  the  party.  In  our  case,  the 
contempt  is  civil,  and  the  fine  the  damage*; 
and  the  plaintiff  in  error  is  still  subject  to  in- 
dictment, and  fine  of  $250.  From  which  does 
he  ask  to  be  discharged  ?  Certainly  not  from 
the  fine  on  the  indictment  Although  from  that, 
we  insist,  as  before,  that  he  would  be  discharged 
We  make  as  our 

Fourth  Point.  The  judgment  of  the  relator 
against  the  plaintiff  in  error,  at  the  time  of  the 
filing  of  his  petition  under  the  Bankrupt  Act. 
•was  a  debt,  and  the  ground  on  which  [*8l 
the  proceedings  in  chancery  were  had.  The 
decree  or  order  imposing  the  fine,  costs,  and  ex- 
penses, therefore,  is  either  a  new  or  additional 
debt,  founded  and  resting  on  the  original;  or. 
it  is  the  remedy  given  by  statute,  to  enforce,  as 
for  contempt,  the  payment  of  so  much  of  the 
old  debt. 

If  the  fine  creates  a  new  or  additional  obliga- 
tion on  the  part  of  the  plaintiff  in  error  to  pur. 
it  is  a  debt — a  debt  of  no  higher  nature  or 
greater  importance  than  a  judgment  for  a  tort, 
as  a  trespass  on  the  person  or  the  property  of  the 
relator,  from  which  under  the  bankrupt  law  he 
would  be  discharged.    (Cooke  B.  R,  2, 5,  574.) 

As  a  new  or  additional  debt,  it  was  certain. 
fixed,  and  definite,  previous  to  the  filing  of  his 
petition,  and  provable  under  the  act — provable 
by  the  relator,  being  his  ascertained  damages, 
imposed  for  his  benefit,  and  payable  to  him,  by 
the  statute  ascertaining  and  fixing  it.  By  hisccr- 
tificate.  therefore,  he  is  discharged  from  it  |J 
Rose,  196;  Cooper,  198;  9  Barn.  &  Cress.,  $52; 
1  Bos.  &  Pull.,  886.) 

Or,  if  so  much  of  the  old  debt,  and  the  order, 
decree,  and  mittimus,  the  remedy  under  tie 
statute  ior  its  enforcement,  then  the  plaintiff 
in  error,  being  discharged  from  the  debt 
itself,  must  be  From  the  remedy  for  its  enforce- 
ment. 

Here,  then,  the  plaintiff  in  error  was  ordered 
and  decreed  to  pay  the  relator  $3,000  and  t-h* 
expenses;  which  $8,000  would  and  must,  if  re 
reived  by  the  relator,  reduce  so  much  of  ha 
judgment;  what  act  or  event  would  discharge 
the  plaintiff  in  error  from  this  order?  Would 
the  receipt  of  the  relator?  Certainly.  Would 
a  satisfaction  of  that  judgment  under  the  hud 
of  the  relator?  Undoubtedly.  Why?  BecaustH 
would  be  a  legal  discharge. 
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Tben  why  not.  by  the  law  of  the  land,  as 
fully  and  clearly  discharged  from  that  judg- 
ment by  his  certificate  discharging  him  from 
all  his  debts,  as  though  he  had  produced  the  sat- 
isfaction piece  of  the  relator?  The  one.  the  legal 
discharge  of  the  relator;  the  other,  equally  so  of 
the  bankrupt  law. 

When  discharged  from  the  judgment,  he  is 
discharged  from  the  execution,  or  process  to 
enforce  its  collection,  or  any  part  of  it,  the 
same  as  if  imprisoned  on  a  capias  ad  tatufaci- 
eadum;  the  debt  being  discharged,  the  remedy 
passes  with  it,  for  there  is  nothing  left  to  oper- 
ate upon.  For,  if  the  money  had  been  paid 
into  court,  it  never  could  have  become  the  re- 
lator's without  proof  of  the  existence  of  the 
judgment  as  alleged  in  his  bill.  If  that  judg- 
ment is  satisfied  at  any  time  before  the  money 
paid  over  by  court  to  the  relator,  the  money 
would  revert  to  the  plaintiff  in  error,  or,  in  this 
case,  to  the  assignee  in  bankruptcy. 

As  a  new  debt  or  obligation,  or  as  a  remedy 
32*]  for  the  collection  *of  so  much  of  the  old 
debt  or  judgment,  therefore,  the  plaintiff  in 
error  is  equally  discharged  by  his  certificate. 

Again,  this  is  manifest.  The  relator  sought 
by  his  bill  to  collect  this  debt,  say  $5,000;  he 
obtains  a  lien  on  $8,000,  which  is  removed  by 
the  plaintiff  in  error;  and  he  is  ordered  to  re- 
place it  by  paying  that  amount  into  court.  If 
done,  the  relator  suffers  no  injury.  The  relator 
sustains  his  bill  by  proving  his  judgment  or 
debt  of  $5,000,  and  obtains  an  'order  that  the 
$8,000  in  court  be  paid  over  to  him.  Can  it  be 
supposed  for  a  moment  that  he  is  still  entitled 
to  a  decree  for  the  full  amount  of  his  judgment 
of  $5,000  in  addition? 

And  yet  this  is  the  certain  result  of  the  de- 
cision of  the  Court  of  Errors.  For  if  the  $8,000 
is  paid  to  the  relator,  it  cannot  be  applied  to 
the  payment  of  so  much  of  the  payment, 
because  the  whole  of  that  is  discharged  by  the 
certificate  in  bankruptcy.  And  because,  under 
tbepreaent  decision,  the  fine  is  no  part  of  it. 

The  relator,  however,  must  prosecute  his 
bill  of  complaint  to  a  decree  before  he  can 
obtain  an  order  for  the  payment  of  the  $8,000 
to  him.  And  that  decree  must  be  for  the 
whole  amount  of  his  judgment  of  $5,000,  be- 
cause, under  the  said  decree,  the  $3,000  is  no 
part;  thus  receiving  the  $8,000,  and  a  decree 
tor  $5,000  in  addition.  Presenting  the  extraor- 
dinary fact — a  fact,  too,  without  precedent 
in  the  courts  of  law  or  equity  of  this  or  any 
other  country  (but  in  direct  violation  of  the 
common  principles  of  both)— that  a  party  seek- 
ing to  collect  a  civil  demand  of  $5,000,  may, 
by  the  act  of  the  defendant,  occasioning  no  in- 
jury whatever  to  him,  be  entitled  to  recover  of 
that  defendant  $8,000.  A  decision  producing 
such  a  result  is  erroneous,  and  must  be  re- 
versed. 

We  have  not  urged  in  this  court  the  point 
made  by  us  in  the  courts  below,  in  relation  to 
the  power  of  the  Supreme  Court  commissioner 
to  discharge  the  plaintiff  in  error  on  his  certifi- 
cate, because  it  does  not  involve  the  all-impor- 
tant questions  on  which  this  case  depends,  and 
if  the  certificate  entitles  him  to  a  discharge,  it 
rr awn  to  be  a  point  of  importance. 

The  point,  that  the  voluntary  part  of  the 
bankrupt  law  is  unconstitutional,  although  on 
the  printed  points  of  the  defendants  in  error 
Howaud  4. 


in  the  court  below,  was  not  passed  upon,  raised, 
presented,  or  alluded  to  in  the  Court  of  Errors, 
and  cannot  therefore  be  raised  here. 

Mr.  Delano,  for  defendants: 

The  points  now  made  are  the  same,  on  the 

Sart  of  the  defendants,  as  those  insisted  upon 
efore  the  Court  of  Errors. 
First.    The  Supreme  Court  commissioner, 
Center,   had  no  authority  to  discharge  the 

E  lain  tiff  in  error.  All  the  proceedings  before 
im  were  without  jurisdiction,  and  void. 

*1.  Because  the  plaintiff  in  error  was  f*33 
convicted  and  punished  by  the  Court  of  Chan- 
cery, as  for  a  criminal  contempt,  the  cause  of 
his  imprisonment  being  plainly  and  specially 
stated  in  the  mittimus. 

A  contempt,  in  its  legal  acceptation,  means 
the  treating  of  a  court  of  justice,  or  person  in- 
vested with  judicial  authority,  in  a  contumelious 
or  disrespectful  manner,  or  in  violating  rules 
or  orders  made  by  competent  tribunals.  (6 
Petersdorff  Abr.,  106,  157.) 

The  contempt  of  which  the  plaintiff  in  error 
was  convicted  was  a  criminal  contempt.  This 
is  defined,  In  the  Revised  Statutes  of  New  York, 
to  be  the  willful  disobedience  of  any  process 
or  order  lawfully  issued  or  made  by  any  court 
of  record.    (2  Rev.  Stat.,  278,  2d  ed.,  207,  sec. 

This  species  of  contempt  is  also  punishable, 
by  indictment,  by  the  laws  of  New  York.  (Rev. 
Stat.,  692,  sec.  14,  2d  ed.,  577.) 

These  enactments  are  merely  declaratory  of 
the  common  law,  as  it  existed  previous  to  the 
Revised  Statutes;  and  the  object  of  them  is  to 
define  and  limit  the  nature  of  the  offense  and 
the  powers  of  the  courts. 

Blackstone  enumerates,  among  the  crimes 
for  which  punishment  might  be  judicially  in- 
flicted, a  contempt  of  the  process  of  any  of  the 
superior  courts  of  the  king. 

"A  solid  and  obvious  distinction  exists  be- 
tween contempts,  strictly  such,  and  those  of- 
fenses which  go  by  that  name,  but  which  are 
punished  as  contempts  only,  for  the  purpose  of 
enforcing  some  civil  remedy."  This  distinction 
is  clearly  marked  in  the  Revised  Statutes  of 
New  York,  and  the  note  of  the  revisers  shows 
such  was  their  intention.  The  contempt  of 
which  the  plaintiff  in  error  was  found  guilty, 
was  the  willful  disobedience  of  the  process 
of  injunction.  He  did  not  refrain  from  doing 
what  he  was  enjoined  not  to  do.  The  power 
to  punish  for  a  willful  disobedience  of  process 
of  this  kind  is  essential  to  the  administration 
of  justice;  without  it,  the  writ  of  injunction 
in  many  cases  would  be  entirely  nugatory. 
When  the  process,  which  goes  by  the  name  of 
contempt,  is  merely  to  collect  money  which  the 
party  may  not  be  able  to  pay,  it  is  then  prop- 
erly deemed  a  mere  civil  remedy.  (4  Black. 
Com.,  by  Chitty,  122;  1  Hawkins's  Pleas  of  the 
Crown,  149,  150;  1  Kent's  Com.,  800,  note,  8d 
ed.;  3  Rev.  Stat.,  695,  original  note  to  sec.  10- 
15.) 

If  the  contempt  was  a  criminal  contempt,  it 
being  clearly  set  out  in  the  mittimus,  the  com- 
missioner, Joseph  Center,  had  no  authority  to 
discharge  the  plaintiff  in  error,  nor  had  he  any 
jurisdiction  over  the  matter.  But  it  was  the 
duty  of  the  commissioner  to  remand  the  party 
to  the  custody  of  the  officer,  if  any  contempt 
was  plainly  and  specially  charged  in  the  com- 
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mitment.  The  discharge  of  the  commissioner 
could  not,  therefore,  be  any  valid  objection  to 
34*]  *the  issue  of  the  second  alia*  mittimus. 
It  was  not  a  subject  over  which  the  commis- 
sioner had  jurisdiction. 

2.  Because  the  commissioner,  not  being  a 
court  of  justice,  as  required  by  the  bankrupt 
act,  had  no  authority  to  try  the  fact,  whether 
the  discharge  was  duly  granted  or  not. 

The  commissioner  has  merely  the  power  of 
a  judge  of  the  Supreme  Court  at  chambers. 
No  issBue  could  be  made  up  or  tried.  The  dis- 
charge might  be  impeached  for  fraud,  <fcc.,  and 
no  court  can  give  effect  to  the  discharge, 
which  has  not  power  to  inquire  into  its  validity. 
An  issue  was  claimed,  and  the  relator  required 
an  opportunity  to  try  the  question. 

The  act  of  Congress  neither  expressly  nor 
by  implication  vests  any  such  authority  in  a 
commissioner,  and  he  is  expressly  prohibited 
from  its  exercise  by  the  forty-second  section  of 
the  Habeas  Corpus  Act. 

8.  No  discharge  could  be  granted  if  the 
Bankrupt  Act  released  the  plaintiff  in  error, 
except  by  application  to  the  Court  of  Chancery. 

A  contrary  course  would  lead  to  a  conflict 
of  jurisdiction  between  the  several  courts. 
The  uniform  practice  in  England  and  in  this 
country  is  believed  to  have  been  to  apply  to  the 
court  where  the  judgment  or  decree  is,  or  from 
which  the  process  issued.  (Act  to  amend  the 
Law  relating  to  Bankrupts,  6  Geo.  IV..  ch.  16, 
sec.  136.) 

Second.  The  discharge  under  the  act  to  es- 
tablish a  uniform  system  of  bankruptcy  did  not 
release  the  plaintiff  in  error,  although  the  Su- 
preme Court  commissioner  had  no  jurisdiction; 
yet  as  the  order  appealed  from  was  an  applica- 
tion for  a  second  alia*  mittimus,  and  the  court 
held  the  discharge  did  not  apply  to  the  case, 
and  was  no  answer  to  the  application,  the 
question  in  relation  to  the  effect  of  the  dis- 
charge in  bankruptcy  is  presented  by  the  case. 
The  jurisdiction  of  the  commissioner  is  not 
important,  except  as  an  answer  to  the  point 
which  may  be  made  by  the  plaintiff  in  error, 
that  there  was  a  decision  by  a  competent  tri- 
bunal, not  vacated  or  reversed,  and  that  such 
decision  could  not  be  inquired  into  on  the  ap- 
plication to  the  Court  of  Chancery.  The  prin- 
cipal question  remains,  namely,  the  effect  of 
the  discharge  of  the  plaintiff  in  error  under 
the  Bankrupt  Act. 

If  this  contempt  was  criminal,  the  power  of 
Congress  to  grant  a  dispensation  for  crimes 
might  well  be  questioned.  It  is  not  necessary 
to  repeat  what  has  been  said  under  our  first 
point.  The  act  of  Congress  commonly  called 
the  Bankrupt  Act,  does  not  embrace  this  esse. 
The  fourth  section  of  the  act  declares  the  effect 
of  the  discharge  in  these  words:  "And  such 
discharge  and  certificate,  when  duly  granted, 
shall,  in  all  courts  of  justice,  be  deemed  a  full 
and  complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt 
3ft*]  which  are  provable  under  *this  act,  and 
shall  and  may  be  pleaded  as  a  full  and  com- 
plete bar  to  all  suits  brought  in  any  court  of 
judicature  whatever."  The  only  debts  dis- 
charged are  those  provable  under*  the  act.  If 
the  fine  imposed  upon  the  plaintiff  in  error  was 
not  a  debt  provable  under  the  act,  the  discharge 
does  not  present  a  bar.  The  fine  imposed  was 
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not  a  debt,  contract,  or  engagement.  The  course 
of  practice  in  such  cases  Is,  as  was  done  in  this 
case,  to  order  the  money  paid  into  court  to 
abide  the  final  result  of  the  cause.  A  creditor's 
bill  had  been  filed,  and  an  injunction  obtained; 
and  for  the  willful  and  voluntary  breach  of  this 
injunction,  the  fine  was  imposed.  Although 
the  fine  was  imposed,  in  part,  to  indemnify  the 
party,  yet  he  had  no  claim  to  it  until  the  result 
of  the  litigation  should  give  it  to  him.  It 
was  to  be  paid  into  court,  and  there  remain,  to 
abide  the  final  order  of  the  court  It  was  not 
a  debt  provable  under  the  act,  for  there  was 
no  one  to  prove  it.  In  no  way  could  it  be 
proved  as  a  debt  It  was  no  more  a  debt  than 
a  fine  for  assault  and  battery,  or  any  other  fine 
or  punishment  which  may  have  been  imposed 
for  violated  law.  It  is  contended,  however,  that 
the  fine  being  imposed  in  part,  to  enforce  a  civil 
remedy,  this  takes  away  the  criminal  character 
of  the  contempt,  and  assimilates  the  proceeding 
to  that  class  of  cases  where  it  is  conceded  that 
the  process  is  merely  to  provide  a  remedy  fur 
the  collection  of  money  in  those  cases  where  so 
execution  cannot  issue.  It  is  true,  that  aside 
from  any  injury  to  the  aggrieved  party,  the 
fine  is  limited  to  $250,  and  the  imprisonment  to 
six  months.  The  contempt  is  as  criminal 
when  it  impedes  and  obstructs  civil  remedies, 
as  when  it  does  not.  The  crime  consists,  in 
this  case,  in  the  willful  disobedience  of  the 
process  or  order  of  a  court  of  record;  and  the 
remedy  to  the  party  is  also  given  in  such  case 
by  statute.  Where  an  actual  loss  or  injury 
shall  have  been  produced  to  any  party  by  the 
misconduct  alleged,  a  fine  shall  be 'imposed 
sufficient  to  indemnify,  and  to  satisfy  his  costs 
and  expenses,  <fcc.  (Sec.  23.)  In  all  other  cases 
the  fine  shall  not  exceed  $360.  Courts  of  record 
are,  by  the  statute,  authorized,  and  had  power 
without  it,  to  enforce  remedies  of  parties  by 
inflicting  this  punishment  The  cases  of  at- 
tachments for  nonpayment  of  costs,  or  for  the 
nonpayment  of  any  sum  of  money,  nonper- 
formance of  an  award  where  money  is  award- 
ed, it  is  conceded,  are  merely  remedies  in  nature 
of  an  execution.  They  require  the  performance 
of  duties  which  may  be  beyond  the  ability  of 
the  party  to  discharge.  This  is  not  criminal 
The  crime  consists  In  a  willful,  inexcusable, 
and  unatoned-for  disobedience  of  some  lawful 
order  or  process.  The  definition  implies  tie 
power  to  obey,  but  makes  the  eorptu  detiet»a» 
sist  in  what  is  the  essence  of  all  crime,  *ui* 
fide* — a  deliberate  design  to  obstruct  the  count 
of  justice,  and  contemn  the  requirements  of 
the  process.  Of  this  contempt  the  plaintiff  in 
•error  was  adjudged  guilty,  and  a  fine  [*3fl 
was  imposed  to  compensate  the  party. 

The  cases  cited,  in  the  opinion  of  the  vice- 
chancellor  and  chancellor,  sustain  these  view. 
The  following  cases  also  illustrate  our  poshioac 
People  v.  Nevint  (1  Hill's  Rep. ,  154),  JE*j*trt 
Parker  (3  Ves.,  554),  Rex  v.  Stoke*  (1  Cowper, 
186),  1  Atkyns,  362;i&wv.  J**ky(Bunb..9(B). 

Third.  The  voluntary  part  of  the  Bankrupt 
Act  is  unconstitutional.     It  is  not  intended  to 

§  resent  any  argument  on  this  point    The  cs* 
oee  not  probably  require  it;  and  if  it  did.  uw 
whole  subject  has  been  so  frequently  discussed 
that  it  is  not  supposed  we  can  add  anylhfcaf  » 
the  labor  of  others. 
The  relator,  or  defendant  in  error,  claims  the* 
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the  writ  of  efWWn  this  cause  was  sued  out  for 
die  purposes  of  delay  only,  and  therefore  asks 
that  the  judgment  be  affirmed,  with  the  highest 
rate  of  damages  and  costs. 

Mr.  Chief  Justice  Tanet  delivered  the  opin- 
ion of  the  court: 

The  court  have  considered  this  case,  and 
have  come  to  the  conclusion  that  the  judgment 
of  the  Court  of  the  State  of  New  York  for  the 
Correction  of  Errors  must  be  affirmed.  But 
there  is  some  difference  among  the  justices  who 
concur  in  affirming  the  judgment  as  to  the  prin- 
ciples upon  which  the  affirmance  ought  to  be 
placed.  No  further  opinion  will  therefore  be 
delivered,  than  merely  to  pronounce  the  judg- 
ment of  this  court,  affirming  the  judgment  ren- 
dered by  the  State  court. 

Mr.  Justice  McLean. 

I  dissent  from  the  judgment  of  the  court. 

Mr.  Justice  Wa.ysk. 

I  do  not  concur  with  the  majority  of  the 
<»urt,  and  think  that  the  judgment  of  the  Court 
for  the  Trial  of  Impeachments  and  for  the 
Correction  of  Errors  should  be  reversed. 

Alfg-  7  huju  aoi. 


37#]    "THOMAS  BEAL8,  Plaintiff, 
v. 
PELICITE  HALE,  Defendant. 

Michigan  statutes — concerning  deeds  and  convey- 
ance*— concerning  mortgages— repugnancy — 
recording  first,  gives  priority. 

There  were  two  statutes  of  the  State  of  Michigan, 
both  passed  on  the  same  day,  namely,  the  12th  of 
April,  1827.  One  was  "  An  Act  concerning;  deeds 
and  conveyances,"  which  directed  that  such  deeds 
or  conveyance*  should  be  recorded  in  the  office  of 
register  of  probate  for  the  county,  or  register  for 
the  city,  where  such  lands,  &c,  were  situated.  This 
act  became  operative  from  Its  passage. 

Anotber  was  "  An  Act  concerning  mortgages," 
wtnca  provided  "that  every  mortgage  being  proven 
or  acknowledged  according  to  law,  may  be  reg- 
istered in  the  county  In  which  the  lands  or  tene- 
ments so  mortgaged  are  situated."  This  act  did 
not  (O  into  operation  until  several  months  after  Its 


InTTne  case  in  question,  there  were  two  mort- 
gages, both  including  the  same  property.  In  the 
etty  of  Detroit,  Wayne  County,  one  of  which  was 
regarded  in  the  city  registry,  and  the  other  in  the 
county  registry. 

Hi  mi  statutes  are  not  so  contrary  or  repugnant 
to  eaten  other  as  necessarily  to  imply  a  oontradic- 
nen-    Both  can  stand. 

The  recording  of  the  prior  mortgage  in  the  coun- 
ty registry  was  sufficient  to  give  It  validity  and  pri- 

Statutes  which  apparently  conflict  with  each 
other  are  to  be  reconciled,  as  far  as  may  be,  on 
any  fair  hypothesis,  and  validity  given  to  each  If  It 
oan  be  and  is  necessary  to  conform  to  usages  un- 
der them,  or  to  preserve  the  titles  to  property  un- 


THIS  case  came  up  on  a  certificate  of  divis- 
ion in  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Michigan. 

It  was  an  ejectment, brought  by  the  plaintiff, 
Thomas  Deals,  a  citizen  of  New  York,  against 
FeUcite  Hale,  the  defendant,  a  citizen  of  the 
Bute  of  Michigan.  Nathaniel  Weed.  Harvey 
Weed,  and  Henry  W.  Barnes  were,  on  appli- 
Howajis  4  U.  8.,  Book  11. 
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cation,  permitted  to  defend  their  title  to  the 
premises,  claiming  that  the  said  Fclicite  Hale 
was  their  tenant,  and  in  possession  under  them. 

The  facts  in  the  case  aie  set  forth  in  the 
special  verdict  of  the  jury,  which  was  as  fol- 
lows: 

"Issue  being  joined  in  this  case,  and  the  par- 
ties present  by  their  respective  attorneys,  here- 
upon comes  a  jury,  to  wit:  John  C.  Mundy, 
Alanson  Sherwood,  William  P.  Patrick,  Al- 
bert Bennet,  Robert  Rumney,  Austin  Stock- 
ing, Sylvester  Granger,  Garry  Spencer,  John 
Bour,  James  Bcaubien,  Tunis  8.  Wendell,  and 
James  Cicotte,  Senior,  who,  being  impaneled 
and  sworn  to  try  the  issue  joined  in  this  cause, 
and  after  having  heard  the  evidence  adduced 
therein,  find  specially  the  following  facts,  and 
say  :  That  John  Hale  was,  on  the  thirteenth 
day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-eight, 
seized  and  possessed  in  his  own  right  of  said 
lots  number  sixteen,  seventeen,  and  eighteen, 
in  the  city  of  Detroit,  County  of  Wayne,,  and 
(then  territory,  now)  State  of  Michigan. 

"  That,  being  so  seized  and  possessed  of  the 
said  premises,  he,  the  said  John  Hale,  and  Fe- 
licite  Hale,  his  wife,  executed  a  mortgage,  to 
secure  the  payment  of  a  certain  sum  of  money, 
to  one  James  Lyon,  bearing  date  the  thirteenth 
day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty  eight,  of  the 
•said  lots,  together  with  other  lands  lyingf  *38 
in  the  said  County  of  Wayne,  as  well  as  oi  cer- 
tain lands  in  the  County  of  Monroe,  in  the  ter- 
ritory of  Michigan,  which  said  mortgage  was 
recorded  in  the  office  of  the  register  of  the  said 
County  of  Wayne,  where  said  lots  and  a  part 
of  said  mortgaged  premises  were  situated,  on 
the  thirteenth  day  of  January,  in  the  year 
eighteen  hundred  and  twenty-nine,  in  liber  9  of 
mortgages,  pp.  103,  104,  105,  &c,  and  also  in 
the  County  of  Monroe,  where  the  remainder  of 
said  lands  and  premises  were  situated,  in  the 
office  of  register  for  said  county,  in  liber  9,  fo- 
lios 281  to  286.  That  said  mortgage  was  after- 
wards, to  wit,  on  the  twenty-first  day  of  No- 
vember, in  the  year  eighteen  hundred  and  thir- 
ty-eight, foreclosed  under  the  Statutes  of  the 
State  of  Michigan,  and  the  said  several  lots  sold 
at  public  auction,  and  struck  off  to  said  Lyon 
at  the  sale  thereof,  and  that  a  sheriff's  deed 
was  afterwards,  on  the  6th  day  of  April,  A.  D. 
1842,  executed  to  the  said  plaintiff,  as  assignee 
of  the  certificate  of  sale  to  said  Lyon  of  the  paid 
lots,  they  not  having  been  redeemed  within 
two  years  from  the  time  of  sale,  pursuant  to 
statutes  of  said  State  in  such  case  made  and 
provided,  which  said  deed  was  duly  recorded. 

"  And  the  said  iury_  further  find,  that  the  said 
John  Hale,  and  Felicite,  his  wife,  after  the  ex- 
ecution of  the  former  mortgage,  and  before  a 
foreclosure  thereof,  to  wit,  on  the  sixth  day  of 
June,  in  the  year  eighteen  hundred  and  thirty- 
seven,  for  a  good  and  valuable  consideration, 
duly  made,  acknowledged,  and  delivered, under 
their  respective  hands  and  seals,  to  Nathaniel 
Weed,  Harvey  Weed,  and  Henry  W.  Barnes 
(who  had  no  notice  of  said  prior  mortgage  un- 
less said  record  was  notice),  another  or  second 
mortgage  on  the  said  premises,  lots  sixteen, 
seventeen,  and  eighteen,  in  the  city  of  Detroit, 
County  of  Wayne,  and  State  of  Michigan,  which 
said  mortgage,  bearing  date  the  said  sixth  day 
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of  June,  in  the  year  eighteen  hundred  and 
thirty-seven,  was  duly  recorded  in  the  appro- 
priate registry,  on  the  seventh  day  of  June,  in 
the  year  eighteen  hundred  and  thirty -seven, 
in  liber  8,  folio  843,  of  mortgages,  and 
which  said  mortgage  was  afterwards,  on  the 
thirty-first  day  of  August,  in  the  year  eight- 
een "hundred  and  thirty-nine,  foreclosed  under 
the  statutes  of  said  State,  exposed  to  sale  and 
struck  off  to  said  Weeds  and  Barnes  at  the  said 
sale,  and,  not  having  been  redeemed  within 
two  years  therefrom,  that  a  sheriff's  deed  of 
said  premises  was  executed  on  the  sixteenth 
day  of  August, eighteen  hundred  and  forty-two, 
and  delivered  to  said  Nathaniel  and  Harvey 
Weed  and  Henry  W.  Barnes,  of  all  and  singu- 
lar the  said  premises,  which  was  duly  recorded. 

' '  That  the  plaintiff  and  defendant  both  claim 
under  the  respective  mortgages  above  set  forth, 
and  the  sheriff's  deeds  under  the  respective 
foreclosures  aforesaid ;  and  that  Felicite  Hale, 
the  defendant,  was,  at  the  institution  of  this 
suit,  and  still  is,  a  tenant  in  possession  of  said 
39*l*premise8,  under  a  lease  from  said  Weeds 
and  Barnes,  who  are  admitted  under  the  stat- 
ute to  defend  as  her  landlords. 

"And  the  jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  say,  that  if  it  shall  appear 
to  the  said  court,  from  the  facts  above  found, 
that  the  recording  of  said  prior  mortgage  from 
Hale  to  Lyon  in  the  registry  of  Wayne  County 
was  sufficient  record  thereof  to  constitute  notice 
of  said  mortgage  under  the  laws  of  Michigan, 
in  reference  to  mortgages  of  real  estate  situate 
in  the  County  of  Wayne,  within  the  limits 
of  the  city  of  Detroit,  then  they  find  for  the 
plaintiff. 

"  But  should  said  court  be  of  opinion  that 
said  record  in  the  office  of  said  registry  for  the 
County  of  Wayne  was  invalid  and  insufficient 
in  law.  so  far  as  the  said  premises  in  the  city 
of  Detroit  are  concerned,  to  constitute  notice 
thereof  to  the  subsequent  mortgagees,  then  they 
find  for  the  defendants. 
Thomas  Beals 
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Felicitb  Hale 

On  consideration  of  the  said  special  verdict, 
the  same  being  brought  before  the  court  on  a 
motion  for  judgment  on  the  verdict,  the  opin- 
ions of  the  judges  were  opposed  on  the  point 
whether  the  recording  of  the  mortgage  from 
Hale  to  Lyon  in  the  registry  of  Wayne  County 
was  a  sufficient  record  thereof  to  constitute 
notice  of  said  mortgage  under  the  laws  of 
Michigan,  in  reference  to  mortgages  of  real 
estate  in  the  County  of  Wayne,  within  the 
limits  of  the  city  of  Detroit;  and  it  is  ordered 
and  directed,  that  this  cause,  with  said  point, 
be  certified  to  the  Supreme  Court  of  the  United 
States,  in  pursuance  of  the  act  of  Congress  in 
such  case  made  and  provided. 

The  cause  was  argued  by  Mr.  Henry  JV. 
Walker  for  the  plaintiff,  and  by  Mr.  Qeorge  C. 
Bates  and  Mr.  Alexander  D.  Prater  for  the 
defendant. 

Mr.  Walker,  for  plaintiff: 

The  facts  will  appear  from  the  special  ver- 
dict. The  question  of  law  arises  under  two 
statutes  passed  on  the  same  day.  The  first  is 
entitled  ' '  An  Act  concerning  deeds  and  convey- 
ances," and  will  be  found  on  p.  268  of  Laws  of 
Michigan  for  1827.  By  this  act  it  was  declared 
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that  a  city  register's  office  should  be  established 
for  the  city  of  Detroit,  in  which  "  all  deeds 
and  other  conveyances  "  relating  to  lands  in  the 
city  should  be  recorded.  The  second  act  is  en- 
titled "  An  Act  concerning  mortgages,"  and 
will  be  found  on  pages  273,  &c.,  of  Laws  of 
1827.  This  was  approved  the  same  day  u  the 
act  concerning  "  deeds  and  conveyances,"  but 
to  take  effect  some  months  after.  This  last  act 
does  not  allude  to  a  city  register's  office,  but 
directs  where  all  mortgages  of  lands  situated 
*in  the  respective  counties  in  Michigan  [*40 
shall  be  recorded.  The  point  of  difference  be- 
tween the  counsel,  as  well  as  the  point  certified 
by  the  court,  is  whether  Lyon  should  have 
recorded  his  mortgage  under  which  we  claim 
in  accordance  with  the  act  "  concerning  deeds 
and  conveyances,"  in  the  city  office;  or  in  ac- 
cordance with  the  provisions  of  the  act  "  con- 
cerning mortgages,"  in  the  register's  office  of 
the  County  of  Wayne.  It  was  recorded  in  the 
register's  office,  for  the  county,  and  plaintiff 
contends  this  was  a  good  and  sufficient  record, 
for  these  reasons,  viz. : 

First.  The  act  of  the  territory  of  Michigan 
which  governs  this  case,  as  we  believe,  is  the 
one  ' '  concerning  mortgages. "  It  was  passed 
on  the  12th  of  April,  1827,  to  take  effect  on  the 
first  day  of  January,  1828.  It  is  entitled  "  An 
Act  concerning  mortgages,"  and  was  the  first 
law  enacted  concerning  mortgages  by  the  Leg- 
islative Council  of  the  then  Territory  of  Michi- 
gan. The  first  section  directs,  "  that  the  reg- 
isters of  the  respective  counties  of  the  territory, 
from  time  to  time,  shall  provide  fit  and  con- 
venient books  for  the  registering  of  all  mort- 
gages of  any  lands  or  tenementssituated  within 
their  respective  counties;  in  which  books  shall 
be  entered  the  names  of  the  mortgageon  and 
mortgagees,  the  dates  of  the  respective  mort- 
gages, the  mortgage  money,  the  time  or  times 
when  payable,  the  description  and  boundaries 
of  the  lands  and  tenements  mortgaged,  the  time 
when  such  mortgages  arc  registered,  and  • 
minute  of  the  certificate  and  acknowledgment 
thereof  hereinafter  mentioned,  to  which  books 
of  registry  all  persons  whomsoever,  at  proper 
seasons,  may  have  recourse;  and  it  is  hereby 
made  the  further  duty  of  the  said  register*, 
when  registering  a  mortgage,  also  to  record  at 
length  the  special  power  of  sale,  if  any  be  con- 
tained therein ;  for  which  service  the  respective 
registers  arc  hereby  allowed  to  demand  and 
receive  the  like  rate  of  compensation  which  is 
allowed  them  for  recording  a  deed ;  and  if  say 
register  shall  neglect  or  refuse  to  do  the  duty 
required  of  him  Dy  this  act,  he  shall  answer  to 
the  party  injured  all  damages  which  shall  hap- 
pen by  such  neglect  or  refusal." 

This  section  Is  general  in  its  terms,  sod  the 
language  used  is  susceptible  of  but  one  cost- 
struclion.  The  command  to  positive,  sod  to* 
object  of  providing  the  books  clear  and  certain. 
It  is  to  record  "  alt  mortgages  of  any  lands  or 
tenements  situated  within  their  respective  coun- 
ties. "  Not  only  the  instruments  to  be  recorded 
are  clearly  pointed  out,  but  the  mode  of  reg- 
istering, the  compensation  for  the  same,  Ik* 
penalty  for  neglect  on  the  part  of  the  register, 
and  a  provision  that  these  records  shall  st  si 
times  be  subject  to  inspection. 

The  second  section  of  the  same  act  is  is  tat 
following  words,  viz. : 
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Sec  8.  "That  every  mortgage,  being  proven 
or  acknowledged  according  to  law,  and  such 
proof  or  acknowledgment  certified  in  like 
4 1*1  "manner,  may  be  registered  in  the  county 
in  which  the  lands  or  tenements  so  mortgaged 
are situated:  and  in  case  of  several  mortgages 
of  the  same  premises  or  any  part  thereof,  the 
mortgage  or  mortgages  which  shall  be  first  reg- 
istered as  aforesaid  snail  have  the  preference  in 
all  conns  of  law  and  equity,  according  to  the 
times  of  the  registering  of  such  mortgages 
respectively:  Provided,  the  mortgage  or  mort- 
gages so  to  be  preferred  be  made  bona  fide,  and 
upon  good  and  valuable  consideration:  and 
farther,  that  no  mortgage,  or  any  deed,  convey- 
ance, or  writing  in  the  nature  of  a  mortgage, 
shall  defeat  or  prejudice  the  title  of  any  bona 
pie  purchaser  of  any  lands  or  tenements  unless 
"toe  same  shall  have  been  duly  registered  as 
aforesaid." 

There  is  as  little  doubt  about  the  construction 
of  this  section  as  the  first.  The  most  compre- 
hensive language  possible  is  used.  It  declares 
"every  mortgage"  may  be  registered  in  the 
county  where  the  lands  and  tenements  mort- 
gaged are  situated,  and  the  one  first  recorded 
shall  have  preference  in  all  courts  of  law  and 
equity.  The  jury  In  this  case  have  found  that 
the  premises  described  in  the  declaration  are  in 
the  County  of  Wayne,  and  that  the  mortgage  to 
Lyon,  under  which  we  claim,  was  executed 
after  the  passage  of  this  act,  and  was  recorded 
in  the  register's  office  for  the  County  of  Wayne, 
as  provided  in  this  act.  Where  is  there  room 
for  an  argument  against  the  validity  of  the 
record?  Not  from  this  act,  for  it  is  beyond  a 
question,  that,  from  the  terms  of  the  law,  it  in- 
cludes this  mortgage,  as  well  as  all  other  mort- 
gages in  the  territory.  There  is  no  exception 
a  the  law;  it  is  general,  and  applies  to  "every 
mortgage."  It  is  not  contended,  we  believe, 
that  this  law  does  not  in  terms  reach  this  case, 
or  that  there  is  any  ambiguity  or  uncertainty 
hi  the  language  used.  But  we  are  told  that  this 
statute  is  controlled  and  governed  by  another 
•et  of  the  territory  of  Michigan,  and  this  ren- 
ders it  necessary  to  examine  that  act. 

The  counsel  for  the  defendant  have  con- 
tended, and  so  will  argue  to  the  court,  that  the 
Act  entitled  "  An  Act  concerning  deeds  and 
conveyances,"  found  in  the  Laws  of  Michigan 
for  1827,  page  268,  approved  April  12th,  1827, 
is  the  law  of  this  case.  It  will  be  observed  that 
the  act  "  concerning  mortgages,"  and  the  act 
"concerning  deeds  and  conveyances,"  were 
approved  on  the  same  day.  But  the  act  con- 
cerning mortgages  did  not  take  effect  until 
Isouary,  1828,  thus  making  it  have  the  same 
operation  and  effect  as  though  passed  on  a  day 
rabseouent.  If  the  laws  conflict,  then  the  last 
)oe  will  govern.  '  The  act  "concerning  mort- 
gages "  appears  from  the  statute  book  to  have 
teen  acted  upon  by  the  Legislature  subsequent 
u  the  one  "concerning  deeds  and  convey- 
nees";  it  is  on  a  subsequent  page  of  the  stat- 
ue book,  and  if  both  laws  took  effect  at  the 
■one  moment,  we  suppose  they  would  be  con- 
tracted (if  thought  to  conflict  in  terms)  like 
Efferent  sections  of  the  same  statute.  The  last 
■e  would  stand,  and  the  others  fall.  The 
12*1  application  of  *this  well  known  principle 
took!  be  conclusive,  if  the  acts  were  thought 
o  relate  to  the  same  subject  matter.  But  we 
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suppose  the  first  law  has  no  reference  to  mort- 
gages whatever.  One  evidence  of  it  is,  that  on 
the  same  day  an  act  is  passed  relating  to  mort- 
gages, and  providing  for  the  recording  of  them 
in  a  specific  manner.  The  first  three  sections  of 
the  act  concerning  "deeds  and  other  convey- 
ances" are  the  only  ones  which  it  is  pretended 
have  any  application  to  this  case.  These  sec- 
tions read  as  follows,  viz. : 

"Sec.  1.  Be  it  enacted  by  the  Legislative 
Council  of  the  Territory  of  Michigan,  That  all 
deeds  or  other  conveyances  of  any  lands,  tene- 
ments, or  hereditaments  lying  in  this  teritory, 
signed  and  sealed  by  the  parties  granting  the 
same,  having  good  and  lawful  authority  there- 
unto, and  signed  by  two  or  more  witnesses,  and 
acknowledged  by  such  grantor  or  grantors,  or 
proved  and  recorded  as  is  hereinafter  provided, 
shall  be  good  and  valid  to  pass  the  same  lands, 
tenements,  or  hereditaments  to  the  grantee  or 
grantees,  without  any  other  act  or  ceremony 
in  law  whatever. 

"Sec.  2.  That  all  such  deeds  or  conveyances 
of  or  concerning  any  lands,  tenements,  or 
hereditaments  lying  within  this  teritory,  or 
whereby  the  same  may  be  in  any  wise  affected  in 
law  or  equity,  shall  be  acknowledged  by  the 
party  or  parties  executing  the  same,  or  proved 
by  one  or  more  of  the  judges  of  the  Supreme 
Court,  or  before  one  of  the  justices  of  any 
county  court,  a  notary  public,  or  any  justice  of 
the  peace  in  any  county  within  this  territory, 
and  a  certificate  of  such  acknowledgment  or 
proof  being  indorsed  thereon,  and  signed  by 
the  person  before  whom  the  same  was  taken, 
such  deed  or  conveyance  shall  be  recorded  in 
the  office  of  register  of  probate  for  the  county, 
or  register  for  the  city,  where  such  lands,  tene- 
ments, or  hereditaments,  respectively,  are  sit- 
uated, lying,  and  being:  and  every  such  deed 
or  conveyance  that  shall  at  any  time  after  the 
publication  hereof  be  made  ana  executed,  and 
which  shall  not  be  acknowledged,  proved,  and 
recorded  as  aforesaid,  shall  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  purchaser 
or  mortgagee,  for  valuable  consideration,  un- 
less such  deed  or  conveyance  be  recorded  as 
aforesaid,  before  the  recording  of  the  deed  or 
conveyance  under  which  such  subsequent  pur- 
chaser or  mortgagee  may  claim. 

"Sec.  8.  That  a  suitable  person  shall  be  ap- 
pointed register  for  recording  deeds  and  other 
conveyances  affecting  in  law  or  equity,  or  re- 
lating to  real  estate  within  the  city  of  Detroit, 
who  shall  be  sworn  to  the  faithful  performance 
of  the  duties  of  his  office,  and  shall  receive  the 
same  compensation  as  is  or  may  be  allowed  for 
the  same  services  to  the  register  of  probate  in 
the  several  counties  in  this  territory. 

We  think  if  there  was  no  statute  like  the 
one  "concerning  mortgages,"  still  this  court 
would  say  the  act  relating  "to  deeds  and  con- 
veyances is  not  applicable.  "Deeds  and  con- 
veyances" are  not  the  terms  used  to  designate 
mortgages.  An  analysis  of  this  'statute  [*43 
shows  conclusively  to  our  minds  that  the  con- 
struction attempted  by  the  counsel  for  the  de- 
fendant is  not  the  one  which  the  Legislature 
contemplated.  The  latter  part  of  the  first  sec- 
tion says,  that  a  deed  or  conveyance  within  the 
meaning  of  this  statute  "shall  be  good  and 
valid  to  pass  the  lands,  &c.,  without  any  other 
act  or  ceremony  whatever."    Is  this  the  way 
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titles  to  lands  are  passed  under  mortgages?  By 
no  means.  Before  a  perfect  title  exists  under 
a  mortgage,  there  must  be  a  failure  to  pay. 
The  property  must  be  sold,  and  the  equity  of 
redemption  which  remains  in  the  mortgager 
cut  off.  Another  statute  declares  how  this  is 
performed,  and  when  these  acts  are  to  be  done, 
and  it  is  wholly  different  from  the  mode  point- 
ed out  in  this  law.  It  is  clear,  then,  the  first 
section  does  not  refer  to  or  include  mortgages. 
The  .second  section  declares  that  all  such  deeds, 
&c.,  referring  back  to  the  first  section  for  a  de- 
scription of  them,  shall  be  acknowledged  and 
executed  in  a  certain  manner,  and  "such  deeds 
or  conveyances  shall  be  recorded  in  the  office 
of  the  register  of  probate  for  the  county,  or 
register  for  the  city  where  such  lands,  &c.,  re- 
spectively, are  situated,  lying,  and  being,"  and 
the  penalty  for  not  recording  is,  that  all  such 
deeds  and  conveyances  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent 
purchase  or  mortgage  lor  valuable  considera- 
tion, unless  such  deed  or  conveyance  be  re- 
corded as  aforesaid  before  the  recording  of 
such  subsequent  deed,  &c. 

The  counsel  for  the  defendant  insist  that  the 
mortgage  under  which  we  hold  is  void  against 
them,  for  the  reason  that  it  was  not  recorded  in 
the  office  of  the  registry  of  deeds  for  the  city  of 
Detroit;  though  it  is  admitted  that  it  was  re- 
corded in  the  office  of  register  of  probate,  or  coun- 
ty register.  The  penalty  for  not  recording  a 
deed  there  is,  that  it  shall  be  adjudged  fraudu- 
lent and  void,  while  the  penalty  in  the  act  con- 
cerning mortgages  declares  it  shall  be  postponed 
only.  One  act  says  that  the  deeds  and  other 
conveyances  not  recorded  in  pursuance  of  it  shall 
be  void,  thereby  rendering  it  necessary  to  re- 
cord the  deeds  referred  to  in  the  city  register's 
office,  under  this  law ;  if  applicable,  we  are  not 
only  not  entitled  to  recover,  but  the  mortgage 
under  which  we  claim  is  void,  whatever  the 
value  of  the  premises,  while  the  second  law,  or 
the  one  relating  to  "mortgages,"  in  terms  de- 
clares that  the  mortgage  first  recorded  shall 
have  preference  in  all  courts  of  law  and  equity 
whatever.  It  is  conceded  that  the  mortgage 
under  which  we  claim  was  recorded  first  in  the 
registry  for  Wayne  County,  where  this  last 
provision  prevails,  and  if  the  act  concerning 
mortgages  govern  this  case,  then  the  mortgage 
under  which  we  claim  is  good,  and  we  are  en- 
titled to  recover  in  this  suit.  The  different 
penalties  in  the  two  acts  would,  of  itself,  indi- 
cate that  the  act  "concerning  deeds  and  con- 
veyances" was  not  intended  to  apply  to  mort 
gages,  for  we  believe  there  is  not  a  statute  in 
existence  in  any  country,  nor  is  there  a  decision 
of  any  court,  declaring  the  penalty  for  not  re- 
44*]  cording  a  mortgage,  as  against  *a  second 
mortgage,  is  that  it  is  void.  It  is  always  to 
postpone;  never  more.  Any  other  law  would 
be  oppressive.  Take  this  case,  where  the 
premises  were  worth,  at  the  time  the  second 
mortgage  was  given,  enough  to  pay  both  if  the 
mortgage  under  which  we  claim  is  void,  then 
we  could  not  have  redeemed  from  them,  and 
our  whole  security  would  have  been  lost,  while 
if  it  was  only  postponed  by  paying  their  mort- 
gage, we  could  have  protected  our  debt.  We 
are  by  no  means  certain,  that,  even  if  we  ad- 
mit (which  we  do  not)  the  first  act  to  be  appli- 
cable to  mortgages,  we  were  compelled  tore- 
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cord  in  the  city  register's  office.  Where  is  the 
record  of  the  Lyon  mortgage,  under  which  we 
claim,  to  be  found?  In  the  office  of  register  of 
probate,  or  countyregister  (they  are  the  same)  of 
the  counties  of  Wayne  and  Monroe.  Where 
are  the  lands  and  premises  situated?  Answer: 
In  the  counties  of  Wayne  and  Monroe. 
Ay,  but  say  the  counsel  for  the  defense,  they 
are  partly  in  the  city  of  Detroit  also.  True; 
but  is  not  Detroit  in  Wayne  County?  Are  not 
the  lots  in  question  just  as  much  in  Wayne 
County  as  though  they  were  out  of  the  ciiy! 
Most  unquestionably.  The  counsel  for  the  de- 
fendant admit  the  record  of  the  mortgage  un- 
der which  we  claim  is  good  for  part  of  the  lands 
in  Wayne  County,  but  contend  it  is  bad  for 
another  part  in  the  same  county;  this  we  do 
not  believe  can  be  maintained.  Ourconclusioas 
formed  from  an  examination  of  these  statutes 
alone  are — 

1.  That  the  first  act  on  the  statute  book  re- 
lates solely  to  "deeds  and  conveyances,"  and 
does  not  refer  to  or  include  mortgages. 

2.  That  the  second  act,  having  been  passed 
at  the  same  time,  to  take  effect  subsequently, 
and  relating  solely  to  mortgages,  applies  to  and 
governs  this  case,  and  if  the  provisions  of  the 
two  acts  are  inconsistent  with  each  other,  the 
act  concerning  mortgages  must  be  sustained. 

8.  But  if  the  first  act  is  sustained,  then  we 
say  that  a  record  of  a  mortgage  in  the  probate 
or  county  register's  office  for  Wayne  County 
is  good,  though  part  of  the  lands  may  be  with- 
in the  limits  of  the  city  of  Detroit.    But, 

Second.  We  say  that  this  question  has  been 
decided.  The  present  defendants  in  fact, 
Messrs.  Weed  and  Barnes,  filed  a  bill  in  chan- 
cery, before  the  Chancellor  of  the  State  of 
Michigan,  against  the  present  plaintiff,  setting 
up  the  facts  as  found  by  the  jury,  except  that 
the  bill  was  filed  before  the  day  to  redeem  had 
expired.  They  asked  the  court  to  decide  the 
same  question  now  before  this  court,  that  is,  I 
the  validity  of  the  record  of  this  mortgage  to 
Lyon,  under  which  we  claim.  The  argument 
of  the  counsel  then  was  the  same  as  it  win  he 
here,  that  the  mortgage  to  Lyon  was,  as  against 
them,  under  the  provision  of  the  act  "concern- 
ing deeds,"  &c.,  void,  and  they  asked  tan 
court  to  compel  us  to  release  our  title.  Thay, 
asked  the  Court  of  Chancery  to  decide  this  ques- 
tion; and  after  argument,  the  court  did  decide 
it,  and  the  opinion  of  that  court  *fully|_*4fi 
sustained  us  in  every  respect.  The  Chancellor 
said  there  could  be  no  doubt  but  that  the  mat 
act  did  not  apply,  and  that  the  second  dfci 
apply;  and  that  the  Lyon  mortgage,  having 
been  recorded  in  accordance  with  the  provisions 
of  the  act '  'concerning  mortgages, "  was  *MftV"d 
to  a  preference  in  all  courts  of  law  and  equsy 
whatever.  We  suppose  this  adjudication,  be- 
ing between  the  same  parties  and  upon  tfci 
same  subject  matter,  is  conclusive.  This  cowfl 
will  follow  that  decision. 

It  is  unnecessary  to  refer  this  coon  to  tin 
numerous  decisions  establishing  this  rate.  W« 
believe  it  is  without  an  exception  that  iMaeoW 
always  follows  the  decisions  of  8tate  tribonala. 
when  the  question  turns  on  the  construction)  d 
a  State  statute,  where  real  estate  is  in 
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The  special  verdict  having  found  the  real  t» 

Howasd  4, 


Digitized  by 


Google 


1846 


Bbals  v.  Hale. 


46 


tite  in  controversy  to  be  situated  in  the  city  of 
Detroit,  the  only  question  involved  in  ibis  case 
is.  whether  the  mortgage  through  which  the 
plaintiff  claims  to  denve  title  to  the  premises 
should,  by  the  laws  of  Michigan,  have  been  re- 
corded in  the  registry  kept  for  the  County  of 
Wayne,  or  in  that  established  for  the  city  of 
Detroit;  U  in  the  former,  it  is  conceded  that  the 
plaintiff  must  prevail  in  this  action ;  but  if  in 
the  latter,  then  the  defendant  is  entitled  to  judg- 
ment on  the  verdict. 

It  has  been  well  remarked  by  Chancellor 
Kent,  that  ' '  the  policy  of  this  country  has  been 
is  favor  of  the  certainty  and  security  as  well 
as  convenience  of  a  registry,  both  as  to  deeds 
and  mortgages" ;  and  it  is  believed  that  every 
State  in  the  Union  has  some  statutory  provision 
on  the  subject.  Congress  deemed  some  tempo- 
rary rule  on  this  head  indispensable  for  the  new 
territories  to  be  established  northwest  of  the 
riTer  Ohio,  for  in  the  Ordinance  of  1787,  a  pro- 
vision is  incorporated,  prescribing  the  manner 
in  which  conveyances  were  to  be  executed. and 
proved  and  acknowledged,  and  requiring  them 
to  "  be  recorded  within  one  year  after  proper 
magistrates,  courts,  and  registers  shall  be  ap- 
pointed for  that  purpose."  Indeed,  the  security 
of  title  to  real  estate  in  a  great  measure  depends 
on  such  registries;  and  it  can  scarcely  be  be- 
lieved that  the  Local  Legislature  of  Michigan 
should  have  been  unmindful  of  the  necessity  of 
adopting  adequate  provisions  on  this  subject. 
Yet  if  the  reasoning  qf  the  plaintiff  is  correct, 
it  would  seem  that  the  Legislature  of  Michigan 
have  been  sadly  deficient  in  this  respect,  until 
«oevearl827. 

The  plaintiff  has  contented  himself  with 
bringing  into  view  two  statutes  adopted  in  that 
year,  one  on  the  subject  of  recording  deeds  and 
conveyances,  and  the  other  concerning  mort- 
gages; and  he  has  merely  referred  to  some  of 
ue  provisions  of  those  acts,  to  establish  his  po- 
otkw.that  the  mortgage  under  which  he  claims 
was  recorded  in  the  appropriate  registry.  These 
46*] '  two  acts  ought  not  to  be  'considered  by 
themselves,  for  it  will  be  found  to  be  essential 
ss  well  to  a  correct  understanding  of  the  sub- 
ject, as  to  enable  the  court  to  put  a  proper  con- 
struction on  the  statutes  alluded  to,  that  we 
carefully  examine  the  previous  legislation  of 
Michigan  on  this  subject 

The  earliest  provision  is  a  law  of  1805,  in  the 
Woodward  Code  (so  called),  at  page  52,  which 
declares  "  that  the  clerks  of  every  court  shall 
record  all  deeds  and  writings,  acknowledged 
or  proved  before  such  court,  <fec.,  together  with 
the  acknowledgments  of  married  women,  and 
aD  indorsements  and  papers  thereto  annexed, 
by  entering  them,  word  for  word,  in  proper 
books, to  be  carefully  preserved, and  shall  after- 
wards redeliver  them  to  the  parties  entitled  to 
diem."  The  next  enactment  is  in  the  Code  of 
1815,  at  page  80,  which  provides  "that  all 
deeds  and  conveyances,  which  shall  be  made 
and  executed  within  this  territory,  of  or  con- 
cerning any  lands,  tenements,  or  hereditaments 
therein,  or  whereby  the  same  may  be  in  any 
way  affected  in  law  or  equity, shall  be  recorded 
fa  the  register's  office  of  the  district  where  such 
brads  or  hereditaments  are  lying  and  being, 
within  six  months  after  the  dale  of  such  deed 
or  conveyance;  and  every  such  deed  or  convey- 
ance that  shall  at  any  time  after  the  publica- 
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tion  hereof  be  made  and  executed,  and  which 
shall  not  be  proved  and  recorded  as  aforesaid, 
shall  be  adjudged  fraudulent  and  void  against 
any  such  subsequent  purchaser  or  mortgagee, 
for  a  valuable  consideration,  unless  such  deed 
or  conveyance  be  recorded  as  aforesaid,  before 
the  proving  and  recording  of  the  deed  or  con- 
veyance under  which  such  subsequent  purchaser 
or  mortgagee  may  claim,"  Next  follows  an 
"Act  concerning  Deeds  and  Conveyances,"  to 
be  found  in  the  Code  of  1820,  at  page  156,  the 
first  section  of  which  prescribes  the  require- 
ments of  "  all  deeds  or  other  conveyances  of 
any  lands,"  &c.,  the  second  section  of  which 
declares  "  that  all  such  deeds  or  other  convey- 
ances of  or  concerning  any  lands,  tenements, or 
hereditaments  lying  within  his  territory,  or 
whereby  the  same  may  be  in  any  wise  affected 
in  law  or  equity,  shall  be  acknowledged,  Ac. 
in  the  office  of  the  register  of  probate  for  the 
county,  or  register  for  the  city,  where  such 
lands,  &c.,  are  situated,  lying,  and  being, 
within  six  months  after  the  execution  of  such 
deed  or  conveyance;  and  any  such  deed  or  con- 
veyance, that  shall  at  any  time  after  the  publi- 
cation hereof  be  made  and  executed,  and  which 
shall  not  be  acknowledged  and  proved  and  re- 
corded as  aforesaid,  shall  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  purchaser 
or  mortgagee,  for  a  valuable  consideration,  un- 
less such  deed  or  conveyance  be  recorded  ss 
aforesaid,  before  the  recording  of  the  deed  or 
conveyance  under  which  such  purchaser  or 
mortgagee  may  claim. "  The  third  section  pro- 
vides for  the  appointment  of  "  a  suitable  per- 
son as  register  for  recording  deeds  or  other  con- 
veyances affecting  in  law  or  equity,  or  relating 
to  real  estate  within  the  city  of  Detroit;  who 
shall  be  sworn  to  the  faithful  performance  of 
his  office,  and  shall  "receive  the  same  [*47 
compensation  as  is  or  may  be  allowed  for  the 
same  services  to  the  registers  of  probate  in  the 
several  counties  in  this  territory;  and  the  sev- 
enth section  provides,"  that  it  shall  not  be  law- 
ful for  any  register  of  any  city  or  county  in  this 
territory  to  record  any  deed,  conveyance,  or 
other  writing,  unless  the  same  shall  be  acknowl- 
edged or  proved  as  is  directed  by  this  act,"&c., 
and  the  eighth  section  prescribes  "that  all 
deeds  and  conveyances  of  lands,  &c.,  which 
shall  hereafter  be  made  and  executed  in  any 
other  territory,  State,  or  county,  whereby  such 
lands  shall  be  conveyed  in  whole  or  in  part,  or 
otherwise  affected  or  encumbered  in  law,  shall 
be  acknowledged,"  &c,  and  recorded  as  afore- 
said. 

This  comprises  the  whole  legislation  of  Michi- 
gan, from  the  organization  of  the  territory  up 
to  the  year  1827, on  the  subject  under  considera- 
tion ;and  the  similarity  of  the  provisions  in  these 
various  acts  can  hardly  escape  observation. 
Aside  from  these  statutes,  no  allusion  is  to  be 
found,  in  the  whole  legislation  of  Michigan,  to 
the  subject  of  mortgages,  until  the  year  1827; 
nor  any  separate  provision  touching  their  exe- 
cution, registry, or  foreclosure;  and  if  the  mort- 
gages which  had  been  executed  on  real  estate 
within  the  city  of  Detroit  anterior  to  that  time 
are  not  covered  by  these  provisions,  fearful  in- 
deed must  be  the  condition  of  titles  to  city 
property,  for  it  will  be  agreed  on  all  hands, 
that  these  statutes  have  been  universally  held, 
as  well  by  the  profession  as  the  community 
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generally, as  comprehending  that  class  of  deeds. 
It  is  equally  certain,  that  ever  since  the  estab- 
lishment of  a  separate  registry  for  the  city  of 
Detroit,  mortgages,  and  other  deeds  affecting 
real  estate  in  the  city,  have  uniformly  been  re- 
corded in  that  registry.  Such  has  been  the 
practical  construction  put  on  the  law  of  1820, 
and  on  that  of  1827,  referred  to  by  the  plaintiff, 
iip  to  the  year  1837.  when  an  act  was  passed 
(Laws  of  1887,  p.  268)  requiring  the  duties  of 
the  city  register  to  be  performed  by  the  register 
of  the  County  of  Wayne.  Up_  to  that  time, 
scarcely  an  instance  can  be  pointed  out  of  a 
mortgage  of  city  property  being  recorded  any- 
where else  than  in  the  city  registry,  except  the 
mortgage  on  which  the  plaintiff  seeks  to  re- 
cover in  this  action.  It  will  be  perceived,  that 
the  law  of  1827  is  merely  a  re-enactment  of  the 
law  of  1820,  with  this  difference  only,  that  the 
latter  statute  limited  the  time  within  which 
deeds  should  be  recorded,  and  superadded  a 
provision  for  the  recording  of  deeds  which  had 
been  previously  executed"  in  the  city  or  county 
registry,  as  the  case  might  require,  agreeably  to 
the  provisions  of  that  act."  And  in  the  Re- 
vised Statutes  of  1883,  the  act  concerning  deeds 
and  conveyances  of  1827  is  again  transcribed 
and  adopted ;  and  in  both  these  acts  the  provis- 
ion which  requires  "deeds  and  other  convey- 
ances affecting  in  law  or  equity,  or  relating  to, 
real  estate  within  the  city  of  Detroit,"  to  be  re- 
corded in  the  city  registry  is  still  preserved  and 
incorporated. 

Now,  It  is  urged  that  the  reason  and  neces- 
48*]  sity  of  these  laws,  no  "less  than  the  lan- 
guage employed  and  the  context,  manifestly 
show  the  intention  of  the  Legislature  to  have 
been  the  establishment  of  a  registry  of  every 
description  of  deeds  which  might  affect  real 
estate.  The  general  object  was  to  prevent 
frauds  on  purchasers,  mortgagees,  and  perhaps 
creditors,  by  having  a  place  to  which  all  might 
resort  for  the  necessary  information. 

The  terms  made  use  of  are  general.  No 
particular  description  of  deeds  is  to  be  found 
in  any  of  the  acts,  but  the  language  used  is 
sufficiently  comprehensive  to  include  mort- 
gages, else  why  introduce  into  these  acts  terms 
which  would  be  inapplicable  to  the  recording 
of  conveyances  merely;  such  as  "all  deeds,  or 
other  conveyances  concerning  any  lands,  or 
whereby  the  same  may  be  in  any  way  affected 
in  law  or  equity"?  And  again,  unless  mort- 
gages were  in  contemplation  of  the  Legisla- 
ture, why  declare  that  every  such  deed  or 
conveyance  that  should  not  be  recorded  as 
aforesaid  should  be  judged  fraudulent  and 
void  against  subsequent  purchasers  or  mortga- 
gees, unless  such  deed  or  conveyance  should  be 
recorded  before  the  recording  of  the  deed  or 
conveyance  under  which  such  purchaser  or 
mortgagee  might  claim?  And  further,  why 
should  the  6th  section  of  the  Act  of  1827  use 
the  terms  "deed,  conveyance,  or  other  writ- 
ing"? and  the  seventh  section  require  deeds 
whereby  lands  were  sold,  or  "otheiwise  af- 
fected or  encumbered  in  law,"  to  be  recorded? 

This  is  the  language  employed  in  the  sev- 
eral statutes  that  have  been  passed  upon  this 
subject  anterior  and  subsequent  to  1827;  and 
at  the  very  time,  too,  that  the  mortgage  law  of 
1817,  relied  on  by  the  plaintiff,  formed  a  part 
of  the  revised  code.  To  presume  that  these 
870 


enactments  did  not  apply  to  mortgagee  execu- 
ted prior  to  1827  is  presuming  fnat  the  Legis- 
lature overlooked  a  subject  of  the  deepest  im- 
portance to  the  rights  of  parties,  and  the 
securities  of  titles;  but  if  it  be  conceded  that 
they  did  so  apply,  then  it  is  insisted  that  they 
are  equally  applicable  to  mortgages  executed 
after  that  period  of  time,  since  the  same  laws 
continued  to  be  operative  until  the  year  1837, 
long  after  the  execution  of  the  plaintiff's  mort- 
gage, and  we  emphatically  ask.  it  the  plaintiff  in 
this  case,  in  the  position  he  now  occupies,  does 
not  come  within  the  meaning,  spirit  and  terms  of 
those  acts.  Does  he  not  claim  rights  in  opposition 
to  a  subsequent  mortgagee  for  a  valuable  con- 
sideration? Does  not  the  "deed,  conveyance, 
or  writing"  in  virtue  of  which  he  makes  this 
claim  affect  or  encumber  in  law  the  premise* 
in  question?  And  if  so,  does  not  that  statute 
affix  the  penalty  of  his  own  omission,  by  de- 
claring that  his  deed  shall  be  deemed  fraudu- 
lent and  void,  unless  registered  in  the  city 
registry? 

But  independent  of  the  manifest  intention  of 
the  Legislature,  in  the  various  provisions  abovi- 
alluded  to,  to  include  mortgages, we  might  with 
confidence  refer  to  the  practical  construction 
which  they  have  uniformly  received  should 
any  ambiguity  be  found  in  the  terms  it 
•which  they  are  couched.  Considering  the  [*49 
purpose  for  which  these  acts  were  made,  in  or- 
der to  attain  them,  they  ought  to  have  a  liber- 
al construction.  The  practice  of  recording 
mortgages  of  real  estate,  lying  within  this  cm '. 
in  the  city  registry  has  been  sanctioned  by* 
most  extensive  and  continued  usage,  from  the 
year  1820  to  the  year  188,7,  and  it  is  apprehend- 
ed that  courts  will  take  notice  of  such  iwafr 
under  a  statute.  If  it  is  now  to  be  condemned, 
few  titles  to  city  property  will  be  secure.  Op- 
Umtts  legum  interpret  contuetudo.  The  propri- 
ety of  applying  this  maxim  to  this  case  is  Mif- 
ficiently  apparent.  Long  usage  has  been  *1 
lowed  great  weight  in  cases  allied  to  this.    In 

i  reference  to  a  usage  which  had  obtained,  under 
a  statute,  concerning  the  acknowledgment  of 
deeds.  Chief  Justice  Tilghman,  in  the  case! 
of  M'Verran  v.  Poteen  (1  Serg.  &  Raw..  101. 
107),  says:  "Bo  extensive  and  deep  rooted  u 
the  practice,  that  many  titles  depend  upon  it: 
and  it  would  be  unpardonable  to  disturb  it 
now,  by  a  critical  examination  of  tbe  words  of 
the  act."  To  the  like  effect  is  the  opinion  of 
Chief  Justice  Marshall,  in  the  case  of  M 'A«» 
v.  Delanctf*  Lettee  (5  Cranch,  22,  29,  32.  33i 
And  Lord  Mansfield,  in  2  Eden,  74,  says,  in 
reference  to  the  usage  which  had  obtained  un- 
der the  statute  of  Hen.  VIII.,  as  to  the  jointure*: 
"Consider  also  the  usage  and  transactions  of 
mankind  upon  it.  The  object  of  all  law*  in 
regard  to  real  property  is  quiet  and  repose  ' 
Chancellor  Sandford.  in  the  case  of  Tnmv  r.j 
HaiglU  (1  Hopk.,  239.  268).  in  regard  to"  tW 

|  acknowledgment  of  a  deed,  held  that  U» 
general  usage,  long  and  unquestioned,  hat 
great  weight  in  the  construction  of  the  art. 
though  such  construction  be  not  given  upon 
adverse  litigation. 

But  it  would  appear  that  the  ptainiifTi 
sole  reliance  for  a  recovery  in  this  action  u 
based  on  the  act  concerning  mortgage*, 
adopted  for  tbe  first  time  in  the  year  IK2T. 
Now,  let  it  be  kept  in  view,  that  this  is  the  tin* 

Howawd  4 


Digitized  by 


Google 


1846 


Bbals  t.  Hale. 


49 


special  act  passed  in  reference  to  mortgages  in 
terms;  that  it  was  adopted  on  the  same  day 
with  the  act  concerning  deeds  and  conveyances, 
though  to  take  effect  in  January,  1828;  and 
that  both  these  statutes  are  incorporated  in  the 
Revised  Statutes  of  1888,  at  pages  279  and  288, 
as  they  originally  stood,  ana  we  ask  what  is 
the  inference  to  be  drawn  from  this  fact. 
Clearly,  that  no  change  was  contemplated  as  to 
the  particular  registry  in  which  these  "deeds, 
conveyances,  or  other  writings"  were  to  be 
recorded.  If  not,  it  may  be  urged,  why  the 
necessity  of  adopting  a  special  provision  in  re- 
gard to  mortgages?  We  answer,  that  this  law 
was  introduced  merely  as  a  remedial  law,  to 
provide  for  a  statutory  foreclosure — a  remedy 
unknown  both  to  the  common  law  and  to  our 
legislation ;  and  the  scope  of  the  provisions  of 
the  act  is  conclusive  on  that  head.  The  act 
appears  to  have  been  transcribed  from  the  laws 
of  Xew  York,  and  the  clause  for  the  recording 
of  mortgages  was  introduced  without  adverting 
to  the  previous  legislation  on  the  subject. 
These  two  statutes,  then,  relate  to  the  same 
50*]  subject,  so  far  as  *they  relate  to  the  re- 
cording of  deeds  or  mortgages;  and  "it  is  to 
be  inferred  that  a  code  of  statutes  relating  to 
one  subject  was  governed  by  one  spirit  and 
policy,  and  was  intended  to  be  consistent  and 
k  harmonious  in  its  several  parts  and  provisions." 
*  It  is  therefore  an  established  rule  of  law,  that 
all  acts  in  pari  materia  are  to  be  taken  togeth- 
er, as  if  they  were  one  law;  and  they  are  di- 
rected to  be  compared,  in  the  construction  of 
statutes,  because  they  are  considered  as  framed 
upon  one  system,  and  having  one  object  in 
view.  "Indeed,  the  latter  act  may  he  consid- 
ered as  incorporated  in  the  former."  (Dwarrls 
on  Statutes,  699,  700;  4  T.  R.,  447,  450;  5  T. 
R,  417,  419;  Poug..  80.)  "And  the  rule  ap- 
plies, though  some  of  the  statutes  may  have 
expired,  or  are  not  referred  to  in  the  other 
statutes.  (Dwarris  on  Statutes,  700;  1  Burr., 
445,  447;  Bac.  Abr.,  tit.  Statutes,  I,  8;  1  Ven- 
tris,  244,  246.) 

If,  then,  as  is  most  manifest,  it  was  intend- 
ed by  the  law  of  1827  to  record  "deeds,  con- 
veyances, and  other  writings  relating  to  real 
estate  in  the  city  of  Detroit,"  in  the  separate 
record  previously  provided  for  that  purpose,  is 
it  not  fair  to  presume  that  the  Legislature  con- 
templated that  mortgages  should  also  be  re- 
corded in  the  same  registry?  It  would  be 
absurd  to  suppose  that  it  was  designed  to  re- 
cord one  class  of  deeds,  affecting  city  property, 
in  the  city  registry,  and  another  in  the  county 
registry;  and  yet  we  must  arrive  at  that  result, 
if  the  construction  contended  for  by  the 
plaintiff  is  to  obtain.  The  construction  contend- 
ed for  by  us  can  be  adopted  without  doing 
violence  to  the  mortgage  law :  nor  is  this  view 
of  the  case  weakened  by  the  fact  that  that  law 
was  not  to  go  into  operation  until  sometime 
afterward.  This  merely  shows  that  the  law 
was  adopted  for  the  remedy  provided  to  the 
creditor,  without  resorting  to  a  suit  in  chan- 
cery, and  that  that  remedy  was  limited  to 
mortgages  executed  after  its  passage. 

It  has  been  said  that  this  question  has  been 
decided  in  this  State  by  the  Chancellor.  We 
are  not  called  upon  to  consider  the  effect  of  a 
decision  of  the  highest  tribunal  of  our  State 
on  the  question,  directly  presented  for  its  adju- 
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dicatlon,  but  that  of  a  subordinate  court,  from 
which  an  appeal  lies  to  the  Supreme  Court  of 
the  State  (Revised  Statutes  of  1838,  p.  879),  in 
a  case  which  was  never  argued,  and  between 
other  parties  than  those  to  this  record;  and 
where  an  appeal,  too,  was  taken  to  the  Su- 
preme Court,  but  the  benefit  of  which  was  lost 
in  consequence  of  an  omission  to  file  an  appeal 
bond  in  due  time.  Surely  such  a  decision,  un- 
der such  circumstances,  cannot  be  considered 
as  putting  a  settled  construction  on  these  stat- 
utes, nor  prejudice  the  rights  of  parties.  Be- 
sides, it  is  obvious  from  the  opinion,  that  the 
Chancellor  has  taken  too  limited  a  view  of  this 
subject,  for  he  considers  the  effect  merely  of 
the  two  acts  of  1827.  without  the  remotest  al- 
lusion to  previous  legislation  in  connection 
with  them. 

*Mr.  Juoliee  Woodbury  delivered  the  [*51 
opinion  of  the  court: 

The  sole  question  presented  in  this  case  is, 
whether  a  mortgage  executed  by  the  tenant  and 
her  husband  to  James  Lyon, on  the  18th  of  No- 
vember, 1828,  shall  prevail  over  another  mort- 
gage executed  by  them  to  Nathaniel  and  Har- 
vey Weed  and  Henry  W.  Barnes,  on  the  6th 
day  of  June.  1837.  Being  earlier  in  time,  by 
nine  years,  the  first  mortgage  ought  of  course 
to  have  precedence,  and  will  entitle  the  de- 
mandant to  recover,  unless  it  was  improperly 
recorded. 

The  facts  important  to  be  now  noticed  in 
connection  with  that  question  are,  that,  at  the 
time  of  the  execution  of  the  first  mortgage, 
there  were  two  registries — one  in  the  city  of 
Detroit.and  the  other  in  the  County  of  Wayne, 
within  which  that  city  was  situated.  The 
premises  in  dispute  were  within  the  limits  of 
the  city,  and  the  first  mortgage  was  recorded 
on  the  30th  of  January,  1829,  in  the  registry 
for  the  County  of  Wayne,  but  not  in  the  reg- 
istry for  the  city  of  Detroit,  where  the  second 
mortgage  was  recorded  June  7th,  1827.  On 
these  facts,  whether  the  recording  of  the  first 
mortgage  was  legal  or  void  must  depend  upon 
the  construction  of  two  statutes  of  the  State  of 
Michigan,  both  passed  April  12th,  1827. 

The  demandant  relies  upon  one  of  them,  as 
being  the  only  statute  for  recording  "mort- 
gages," and  as  his  registry  was  duly  made  under 
that,  he  claims  to  recover.  While  the  tenant 
relies  upon  the  other  statute,  as  embracing  the 
case  of  mortgages,  and  as  his  was  the  only  one 
recorded  in  conformity  with  it,  and  others  not 
so  recorded  are  declared  void,  he  asks  for  judg- 
ment in  his  favor.  It  seems  hardly  to  have 
occurred  to  either  side  that  a  construction  may 
be  given  to  these  statutes  which  will  make 
them  both  operative  on  this  subject,  and  sustain 
both  of  the  mortgages  according  to  their  original 
rank  and  intent ;  and  if  no  legal  principle  is  op- 
posed to  such  a  course,  it  is  certainly  entitled 
to  preference. 

Because  it  is  a  well  settled  principle  of  con- 
struction, that  conveyances  are,  if  practicable 
on  any  reasonable  view  of  the  subject,  to  be 
sustained  rather  than  pronounced  void,  and 
also,  that  statutes  which  apparently  conflict 
with  each  other  are  to  be  reconciled,  as  far  as 
may  be  on  any  fair  hypothesis,  and  validity 
given  to  each,  if  it  can  be  and  is  necessary  to 
conform  the  usages  under  them,  or  to  preserve 
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the  titles  of  property  undisturbed.  (Cooper  v. 
Telfair,  4  Dall. ,  14 ;  1  Serf.  &  R. ,  105 ;  2  Cranch, 
858;  5  Cranch,  25;  Bac.  Abr.,  Statute,  I.) 

The  statute  which  passed  on  the  12th  of 
April,  1827,  and  related  to  "  deeds  and  other 
conveyances,"  went  into  effect  immediately, 
and  was  the  only  law  of  the  State  in  force  as 
to  recording  mortgages  as  well  as  other  deeds, 
till  January,  1828. 

It  provided  that  all  deeds  should  be  recorded 
52*1  in  the  County  of  *Wayne  or  the  city  of 
Detroit,  according  as  the  land  conveyed  was 
situated  in  one  or  the  other.  (Laws  of  1827,  p. 
258.) 

Though  the  title  to  this  act  and  its  general 
language  do  not  embrace  mortgages  to  nomine, 
we  do  not  agree  with  the  counsel  for  the  de- 
mandant, that  they  are  not  included. 

In  the  second  section, the  word  "  mortgagee" 
is  twice  used.  In  the  third  section,  also,  "  con- 
veyances effecting  in  law  or  equity,"  "real 
estates,"  are  spoken  of.  And  besides  this,  it  is 
reasonable  to  construe  it  as  including  mort- 
gages under  the  general  words  of  "all  deeds 
and  other  conveyances  of  any  lands,"  &c.  (sec. 
1),  because  they  are  sufficiently  broad  for  that 
purpose,  and  liecaune  a  similar  generality  had 
existed  in  the  expressions  in  former  laws  in  the 
territory  on  this  subject  (Woodward's  Code,  p. 
62;  Code  of  1820,  p.  156),  and  was  construed  to 
include  mortgages;  and  because,  if  these  are 
not  included,  there  were  eight  months,  from 
April,  1827,  to  January,  1828,  during  which  no 
law  except  the  first  one  was  in  operation,  and 
consequently  when  no  provisions  whatever  ex- 
isted in  respect  to  the  recording  of  that  impor- 
tant species  of  conveyance.  The  law,  then,  for 
that  eight  months,  as  to  recording  mortgages, 
must  be  considered  to  have  been,  that  those  re- 
lating to  lands  in  the  city  of  Detroit  should  be 
recorded  there,  and  those  relating  to  lands  in 
other  parts  of  the  County  of  Wayne  should  be 
recorded  in  the  registry  for  the  county.  (See  the 
second  section.) 

The  prior  mortgage  in  this  case,  however, 
was  not  executed  within  that  period,  but  on  the 
13th  of  November,  1828:  and  in  the  mean  time 
the  other  act,  which  passed  on  the  same  day 
with  that  we  have  just  considered,  had  come 
into  operation  "  concerning  mortgages."  and 
was  made  applicable  to  all  executecl  after  Janu- 
ary 1st,  1828. 

The  next  important  question  then  is,  What, 
if  any,  was  the  alteration  made  by  it  in  respect 
to  the  recording  of  mortgages?  And  was  the 
mortgage  to  Lyon,  not  having  been  registered 
as  the  first  act  required,  recorded  in  the  man- 
ner authorized  by  the  last  act? 

That  act  purports  to  relate  to  "mortgages" 
alone;  leaving  other  conveyances  to  be  recorded 
as  they  had  been  under  the  other  law  during 
the  eight  months  before  it  took  effect.  As  to 
"  mortgages,"  it  provided  that  those  executed 
after  the  Slet  of  January,  1828,  "may  be  reg- 
istered in  the  county  in  which  the  lands  or  tene- 
ments so  mortgaged  are  situated,"  and  that  a 
subsequent  one,  recorded  before  a  prior  one, 
should  be  preferred.  (Laws  of  the  Territory  of 
Michigan,  p.  273.) 

The  mortgage  under  which  the  demandant 
claims,  being  executed  about  eleven  months 
after  these  new  provisions,  was  recorded  in 
conformity  to  them. 


After  this  literal  compliance  with  that  law, 
and  a  construction  under  it  which  seems  to  op- 
hold,  as  should  be  done,  if  practicable,  the- 
early  mortgage,  it  does  not  seem  desirable,  tod 
it  is  hardly  expedient,  'unless  on  prin-  [*53- 
ciple  necessary,  to  resort  to  a  different  construc- 
tion, which  would  render  the  first  security  void 
as  to  the  second  mortgagee,  although  recorded 
in  strict  conformity  with  the  law  last  going  in- 
to operation.    And  as  little  does  it  seem  ex- 
pedient,  unless  necessary   under   imperative 
principles  or  precedents,  to  push  this  construc- 
tion so  far  as  to  avoid  or  postpone  an;  mort- 
gages recorded  in  conformity  to  the  provisions 
of  the  act  first  going  into  operation.    The  stat- 
ute as  to  "  mortgages"  does  not  profess,  in  so 
many  words,  to  repeal  any  portion  of  the  other 
statute;  nor  is  it  necessary  so  to  construe  it. 
Going  into  effect  later,  if  not  passed  later,  it  is 
true  that  any  of  its  provisions  entirely  incon- 
sistent with  the  laws  in  force  before  it  took 
effect,  or  repugnant  to  them,  might,  without 
words  of  repeal,  be  considered  as  changed  or 
abrogated,  and  the  first  impression  would  nat- 
urally be,  that  the  provisions  of  the  second  Uw, 
so  far  as  regards  mortgages  of  land  situated  in 
the  city  of  Detroit,  were  irreconcilable  with 
the  former  act,  and  hence  to  that  extent  re- 
pealed it.    But  such  a  construction,  though 
sustaining  the  mortgage  to  Lyon,  might  avoid 
many  others  and  disturb  numerous  titles,  and 
hence  is  not  to  be  adopted,  unless  clearly  the 
proper  one.  (Ld.  Raym.,  371;  Bac.  Abr.,  Stat- 
ute, C  and  G;  Stradling  v.  Morgan,  Plowtl, 
206.)    We  think  it  is  not  the  proper  one. 

A  second  law  on  the  same  subject  does  not 
repeal  a  former  one  without  a  repealing  clause 
or  negative  words,  unless  so  clearly  repugnant 
as  to  imply  a  negative.  (1  Bl.  Com.  ,89;  1  GalLr 
153,  in  case  of  Ship  Argo,  "  lege* posteriori*  pri- 
ore*  conlrarirs  abrogant. "  But  if  they  be  not  so 
contrary  or  so  repugnant  that  the  last  act  ex- 
presses or  implies  a  negative  of  the  first,  then 
they  may  continue  to  stand  together.  And,  if 
such  be  the  case  here,  a  mortgage  of  city  prop- 
erty recorded  in  conformity  to  either  law  would 
be  valid.  Such,  in  our  opinion,  is  the  case  here, 
there  being  no  words  of  repeal  or  negation  in 
the  act  concerning  mortgages.  Many  cases  of 
this  kind,  very  analogous,  are  cited  in  Fodtr't 
Case  (11  Coke,  68,  64;  see,  also,  2  Roll  R. 
410;19  Viner's  Abr.,  525). 

Among  them  is  one  where  an  act  of  Parlia- 
ment made  an  offense  punishable  at  the  quarter 
sessions,  and  another  passed  making  it  punish- 
able at  the  assizes,  without  any  words  of  re- 
peal. It  was  held  that  you  may  indict  under 
either,  or  at  either  court.  (11  Coke,  63.) 

The  same  result  is  arrived  at,  if  the  two  arts 
be  considered  as  passing  and  taking  effect,  as 
one  law,  on  the  same  day.  In  that  view,  the 
last  one  only  says  that  "mortgages"  executed 
after  the  1st  of  January,  1828,  "  may  be  reg- 
istered" in  the  county  where  the  lands  He ;  whue 
the  first  one  provided  that  they  "  shall  be 
recorded"  in  the  registry  of  the  city,  if  the 
lands  lay  within  its  limits.  These  provtownt 
may  stand  well  together,  upholding  under  one 
•act.  a  recording  of  mortgages  in  the  city  [*54 
registry,  as  good  in  all  cases  of  property  ttiu 
ated  there;  and,  under  the  other,  upholding  a 
record  of  mortgages  of  like  lands  in  the  county 
registry  as  also  good,  whenever  any  persons 
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prefer  to  resort  to  that.  As  either  of  these 
views  does  not  avoid  the  second  mortgage,  but 
only  gives  it,  as  was  intended  by  the  maker  of 
it,  a  rank  second  to  the  first  one,  and  as  they 
both  give  force  or  operation  to  both  statutes, 
and  do  not  endanger  or  disturb  titles  either  in 
the  city  or  county,  when  either  statute  has  been 
complied  with,  they  ought  to  settle  the  question. 

It  may  not  be  amiss  to  notice,  also,  that  the 
mortgage  to  Lyon  contained  land  in  the  County 
of  Monroe,  as  well  as  in  the  city  of  Detroit, 
and  having  been  seasonably  recorded  in  that 
county,  would  be  valid  for  some  purposesLif 
not  for  this,  without  any  second  registry  what- 
ever in  another  city  or  county.  (McKeen  v. 
Deianey't  Lessee,  5  Crancb,  22;  Delancy's  Lessee 
v.  McKeen,  1  Wash.  C.  C,  525.) 

It  is  gratifying  to  find  that  our  conclusion  in 
this  case  accords  with  the  result  in  the  only  de- 
cision which  is  supposed  to  have  been  made  iu 
the  State  of  Michigan  on  this  subject.  (See 
Weed  et  al.  v.  Lyon  et  al.,  in  Harrington,  363.) 

Had  that  decision  been  made  by  the  highest 
judicial  tribunal  of  the  State,  or  been  shown  to 
accord  with  a  settled  usage  and  practice  under 
these  statutes  affecting  the  titles  to  real  estate, 
we  should  have  felt  bound  to  conform  to  it,  as 
a  part  of  the  local  law.  (9  Cranch,  87;  2  Pe- 
ters, 58.  85;  6  Wheat.,  110;  10  Wheat.,  152; 
11  Wheat.,  361;  1  Brockenbr.  C.  C,  589.) 

But,  though  entitled  to  respect  and  weight, 
that  case  has  not  been  treated  as  a  precedent  to 
control  this,  because  the  judgment  was  not  in 
a  court  of  the  last  resort,  and  is  said  to  have 
been  appealed  from,  but  further  proceedings 
defeated  by  some  accident. 

Let  a  certificate  be  sent  down,  that,  in  the 
opinion  of  this  court,  the  recording  of  the 
mortgage  from  Hale  to  Lyon  was  sufficient  to 
rive  it  validity  and  priority  under  the  laws  of 
Michigan. 

S.  C.  6  Crancb,  87. 

Cited— 7  Otto,  M3 ;  1  Wood.  *  M.,  878. 


55»]    •THOMAS  MANEY  et  al.,  Plaint- 
iff* in  Brror, 
i. 
THOMAS  J.  PORTER,  Defendant. 

Jurisdiction  under  Judiciary  Act  of  1789,  sec. 
IS— pleading. 

The  decision  of  a  State  court  upon  tbe  merits  of 
a  controversy  between  two  parties,  one  of  whom 
had  sold,  and  the  other  purchased,  an  Interest  In 
lands  which,  it  was  thought,  could  be  acquired  as 
Indian  reservations  under  a  treaty  with  tbe  United 
Hates,  cannot  bo  reviewed  by  this  court  under  the 
9th  section  of  the  Judiciary  Act. 

Tbe  party  against  whom  the  State  court  decided. 
Instead  of  setting  up  an  Interest  under  the  treaty, 
expressly  averred  that  no  rights  bad  been  obtained. 

In  such  a  case,  this  court  has  no  Jurisdiction. 

THIS  case  was  brought  up  by  writ  of  error 
to  the  Supreme  Court  of  Errors  and  Ap- 
peals for  the  State  of  Tennessee,  under  the  25th 
section  of  the  Judiciary  Act. 

The  case  was  this:  Thomas  Mauey,  one  of 
the  plaintiffs  in  error,  on  the  4th  of  October, 
1836,  gave  his  note  to  the  defendant  in  error 
for  $5,000,  payable  eight  months  after  date. 
Howard  4. 


Suit  was  afterwards  brought  on  this  note,  and 
judgment  recovered  in  the  State  Circuit  Court, 
from  which  Maney  appealed  to  the  Supreme 
Court  of  Errors  and  Appeals,  where  the  judg- 
ment was  affirmed  against  him. 

He  then  filed  his  bill  in  the  Chancery  Court, 
and  obtained  an  injunction.  The  defendant  in 
error  answered,  and  upon  the  hearing,  the  in- 
junction was  dissolved  and  the  bill  dismissed; 
and  this  decree  was  affirmed  in  the  Supreme 
Court  of  Errors  and  Appeals  against  the  said 
Maney  and  the  other  plaintiffs  in  error,  who 
were  his  securities  in  the  appeal  bond.  It  is 
from  the  last  mentioned  decree  that  the  present 
writ  of  error  was  brought. 

In  order  to  understand  the  character  of  the 
controversy  in  the  State  court,  and  the  points 
in  issue  between  parties,  it  is  proper  to  state 
that  by  the  14th  article  of  the  treaty  with  the 
Choctaw  Indians,  made  at  Dancing  Rabbit 
Creek  on  the  27th  of  September,  1830,  it  was 
stipulated  that  each  Choctaw  head  of  a  family, 
being  desirous  to  remain  and  become  a  citizen 
of  the  Stales,  should  be  permitted  to  do  so  by 
signifying  his  intention  to  the  agent  of  the 
United  States  within  six  months  from  the  rati- 
fication of  .the  treaty;  and  should  thereupon 
become  entitled  to  a  reservation  of  one  section 
of  640  acres,  to  be  bounded  by  sectional  lines — 
one  half  that  quantity  for  each  unmarried  child 
living  with  him  over  ten  years  of  age,  and  a 
quarter  section  for  each  child  under  ten;  to  ad- 
join the  location  of  the  parent.  And  if  they 
resided  on  such  land  intending  to  become  cit- 
izens five  years  after  the  ratification  of  the 
treaty,  a  grant  in  fee-simple  was  to  issue;  the 
reservation  to  include  the  improvement  held  by 
the  head  of  the  family  at  the  time  of  the  treaty, 
or  a  portion  of  it. 

The  bill  filed  by  Maney  stated,  that  in  De- 
cember, 1885,  the  defendant  informed  him  that 
many  Indians  had  within  the  time  prescribed 
•signified  to  the  agent  of  the  government  [*50 
their  intention  to  remain  under  the  above  ar- 
ticle of  the  treaty,  whose  names  he  had  neg- 
lected to  register  and  certify ;  and  that  in  con- 
sequence of  his  neglect,  the  lands  to  which  they 
were  entitled,  with  the  improvements,  had  in 
many  instances  been  sold,  and  had  passed  into 
the  possession  of  (he  purchaser;  and  those  who 
still  retained  possession  of  their  reservation  had 
become  much  alarmed ;  that  Owinn  and  Fisher 
had  undertaken  to  secure  these  reservations  to 
the  Indians  entitled,  or  to  obtain  for  them  an 
equivalent;  and  had  made  contracts  by  which 
the  Indians  were  to  give  them  one  half  (and  in 
some  cases  more),  if  they  succeeded ;  that  Owinn 
and  Fisher  had  employed  the  defendant  in  er- 
ror to  assist  them  in  the  business;  that  he  held 
their  obligation  for  twenty-five  sections  of  these 
claims;  that  be  had  no  doubt  of  success:  that 
the  matter  had  already  been  before  Congress, 
and  it  had  been  ascertained  that  a  majority  of 
both  Houses  were  in  favor  of  it;  that  he  was 
confident  a  law  would  pass  authorizing  com- 
missioners to  be  appointed  to  investigate  and 
decide  upon  these  claims,  and  that  the  reserva- 
tions would  be  made  good  to  the  persons  en- 
titled; and  that  if  Congress  did  not  pass  the 
law,  the  rights  could  be  enforced  in  the  courts 
of  justice;  that  the  defendant  in  error  repre- 
sented these  Indian  claims  as  of  great  value,  and 
said  that  they  had  been  already  located  on  good 
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lands,  which  were  worth  ten  dollars  per  acre, 
and  proposed,  as  a  matter  of  favor,  to  sell  a 
portion  of  his  interest  to  Maney ;  and  that  he 
(Maney),  having  himself  do  knowledge  upon 
the  subject,  and  relying  altogether  on  the  state- 
ments of  the  defendant  in  error,  purchased 
from  hio  one  undivided  half  part  of  his  claim 
to  the  twenty-five  sections  above  mentioned  for 
$10,000;  and  thereupon  gave  two  notes  of  $5,- 
000  each  for  the  purchase  money,  and  received 
from  the  defendant  a  covenant  to  convey. 

The  bill  further  stated,  that  for  reasons  there- 
in set  forth  the  complainant  became  dissatisfied 
with  his  purchase,  and  thought  he  had  been 
deceived;  and  in  March,  1886,  he  applied  to 
the  defendant  to  rescind  it,  who  refused ;  but 
that  afterwards,  in  October,  1836,  he  agreed  to 
take  back  the  one  half  of  these  claims;  and 
thereupon  the  two  notes  before  mentioned  were 
cancelled,  and  the  note  on  which  the  judgment 
was  rendered  was  given  by  Maney,  and  a  cove- 
nant made  by  the  defendant  to  convey,  accord- 
ing to  this  contract;  that  at  the  time  the  last 
mentioned  agreement  was  made,  as  well  as  be- 
fore, the  defendant  had  agreed  that  he  would 
take  back  the  lands  and  rescind  the  whole  con- 
tract if  the  complainant  desired  it.  in  case  Con- 
gress should  pass  a  law  authorizing  a  commis- 
sion to  examine  into  and  decide  upon  these 
claims;  that  he  and  Gwinn  and  Fisher  would 
continue  their  exertions  to  secure  the  titles,  and 
that  a  law  authorizing  a  commission  to  inquire 
into  their  validity  would  place  them  beyond 
reasonable  doubt. 

The  bill  further  states,  that  the  law  proposed 
57*]  was  passed  by  Congress;  #but  that  the 
defendant  had  refused  to  rescind  the  contract, 
and  had  not  continued  to  give  his  attention  to 
the  business  as  he  promised ;  that  be  had  sold 
out  the  residue  of  his  interest;  that  Gwinn  and 
Fisher,  as  the  complainant  understood,  had 
likewise  sold  out  their  interest,  or  nearly  all  of 
it;  that  none  of  the  claims  had  been  secured, 
and  the  complainant  did  not  think  it  probable 
that  they  would  be  obtained  by  the  assignees 
of  the  Indians;  that  he  had  never  received  any- 
thing in  land  or  money,  and  apprehended  that 
he  never  would ;  and  prayed  an  injunction  to 
restrain  the  defendant  in  error  from  suing  out 
execution  on  the  judgment  at  law,  and  that  the 
contract  might  be  rescinded  and  set  aside. 

This  is  the  substance  of  the  bill,  which  is 
a  very  long  one,  going  into  much  detail,  and 
stating  conversations  which  Maney  alleges  he 
held  with  the  defendant  in  error,  and  with 
others,  upon  the  subject;  but  which  it  is  un- 
necessary to  set  out  at  length,  as  they  are  not 
material  to  the  point  upon  wich  the  case  was 
disposed  of  in  the  Supreme  Court. 

The  defendant  put  in  his  answer,  denying  and' 
putting  in  issue  all  the  material  allegations  in 
the  bill;  and  it  was  upon  this  bill  and  answer, 
and  the  proofs  taken  upon  the  matters  thus  m 
issue,  that  the  decree  was  made  upon  which 
this  writ  of  error  is  brought. 

The  case  was  argued  by  Mr.  BrirUey  for  the 
plaintiffs  in  error,  and  by  the  Attorney-Gener- 
al for  the  defendant. 

As  the  decision  of  the  court  rested  entirely  on 
the  question  of  jurisdiction,  all  those  parts  of 
the  argument  which  involved  the  merits  of  the 
case  are  omitted  in  the  report. 
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Mr.  Brinley  rested  his  argument  in  favor  of 
the  jurisdiction  of  the  court  upon  the  proposi- 
tion that  the  contracts  of  the  Indians  were  held 
to  be  valid  because  they  had  a  right  or  author- 
ity to  make  them  under  the  State  laws  of  1828 
and  1880;  and  that  the  authority  exercised  un- 
der those  laws  was  repugnant  to  the  treatv  of 
1880,  and  to  the  laws  of  the  United  Statesfsnd 
that  the  decision  of  the  Slate  court  was  in  favor 
of  the  authority  thus  set  up. 

Mr.  Mason,  Attorney-General,  contended 
that  the  facts  in  this  case  were  not  sufficient  to 
sustain  jurisdiction. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Upon  examining  the  bill  in  this  case,  it  is  not 
easy  to  determine,  from  the  loose  manner  in 
which  it  is  drawn,  whether  the  complainant 
claimed  the  relief  he  asked  for  on  the  ground 
that  the  representations  made  to  him  by  the 
defendant  were  false  and  fraudulent,  or  on  the 
ground  that  the  consideration  for  which  the 
note  was  given  had  failed,  because  the  defend- 
ant was  unable  to  convey  him  a  title  to  the  In- 
dian reservations. 

It  is  evident,  however,  that  the  suit  was  not 
brought'to  uphold  "any  title  or  right  which  [*38 
the  complainant  claimed  under  the  Choctaw 
treaty,  or  under  the  law  of  Congress  which  he 
states  to  have  been  passed  upon  the  subject. 
For  he  does  not  ask  for  a  conveyance  of  the 
reservations,  nor  of  the  Indian  title  to  them 
And  he  does  not  even  aver  that  these  claims  are 
valid,  or  that  he  has  any  title  to  them;  but,  on 
the  contrary,  charges  that  none  of  the  claims 
had  been  secured,  and  states  that  he  did  not 
think  it  probable  that  they  would  be  obtained 
by  the  assignees  of  the  Indians.  And  as  the 
case  has  been  removed  here  from  the  decision 
of  a  State  court,  we  have  no  right  to  review  it 
unless  the  complainant  claimed  some  right  un- 
der the  treaty  with  the  Choctaws  or  the  act  of 
Congress,  and  the  decision  of  the  State  court 
had  been  against  the  right,  title,  or  privilege 
specially  set  up  by  him ;  and  even  in  that  caw, 
the  power  of  revision  given  to  this  court  ex- 
tends no  further  thau  to  the  particular  question 
thus  raised  and  decided  against  the  party-  I" 
the  case  before  us,  no  such  title,  right,  or  prir- 
ilege  was  claimed  by  the  bill,  and  of  course  no 
decision  was  made  against  it  in  the  Stale  court. 
We  therefore  can  exercise  no  jurisdiction  in 
the  case,  and  are  not  authorized  to  examine  any 
questions  of  fraud  or  failure  of  consideration, 
or  breach  of  contract,  which  the  bill  may  be 
supposed  to  present,  and  upon  which  the  court 
of  the  State  of  Tennessee  may  now  decide. 

Upon  referring  to  the  reports  of  this  court, 
it  will  be  seen  that  the  25th  section  of  the  Act  of 
Congress  of  1789,  under  which  this  writ  of  er- 
ror is  brought,  has  been  often  the  subject  of  ex- 
amination and  comment  in  this  court,  and  the 
construction  of  the  section  and  the  practice 
under  it  well  settled  by  many  decisions.  It  is 
unnecessary  to  repeat  here  what  the  court  hare 
said  upon  former  occasions. 

It  is  very  clear  titat  this  ease  it  not  tritkin  tt* 
provisions  of  the  section,  and  tht  writ  of  tmr 
mutt  therefore  be  dismissed  for  want  ofjvruiit- 
tion. 
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JAMES    ERWIN'S    LES8EE,     Plaintiff  in 
Error, 
e. 
JAMES  DUNDAS  etal. 

Lay  and  sale  of  land  under  execution  against 
two  defendants  bearing  date  after  death  of  one 
gives  no  title  to  purchaser. 

Although,  by  the  law  of  Alabama,  where  an  exe- 
cution has  issued  during  the  lifetime  of  a  defendant, 
but  baa  not  been  actually  levied,  an  alia*  or  plur- 
(a  may  go  after  bis  death,  and  the  personal  estate 
of  tbe  deceased  levied  upon  and  sold  to  satisfy  the 
judgment,  yet  this  Is  not  so  wltb  respect  to  *he 
real  estate. 

By  tbe  common  law,  tbe  writ  of  .Serf /acta*  had 
relation  back  to  its  teste,'  and  if  the  execution  was 
tested  during  tbe  lifetime  of  a  deceased  defendant, 
it  might  be  taken  out  and  levied  upon  his  goods 
and  chattels  after  his  death. 

But  if  an  execution  issues  and  bears  teste  after 
the  death  of  the  defendant,  it  Is  Irregular  and  void, 
and  cannot  be  enforced  against  either  the  real  or 
personal  property  of  the  defendant.  The  Judgment 
must  first  be  revived  against  tbe  heirs  or  devisees 
In  tbe  one  case,  or  personal  representatives  in  tbe 
other. 

Such  is  the  settled  law  where  there  Is  but  one  de- 
fendant. 

Where  there  are  two  defendants,  one  of  whom 
«•*]  has  died,  the  judgment  cannot  be  ^enforced 
by  execution  against  the  real  estate  of  the  surviv- 
or alone  ;  and  as  it  has  to  issue  against  the  real  es- 
tate of  both,  the  real  estate  of  the  deceased  is  pro- 
tected by  the  same  law  which  would  govern  tbe 
ease  if  be  bad  been  the  sole  defendant.  The  Judg- 
ment must  be  revived  by  scire  facias. 

Before  and  since  the  Statute  of  Westminster  2d 
(which  subjected  lands  to  an  elegit),  a  judgment 
against  two  defendants  survived  against  the  per- 
sonal estate  of  the  survivor,  and  execution  could 
betaken  out  against  him,  within  a  year,  without  a 
Kin  facta*. 

But  before  the  real  estate  of  the  deceased  can  be 
subjected  to  execution,  the  judgment,  which  does 
not  survive  as  to  tbe  real  estate,  must  be  revived 
against  tbe  surviving  defendant,  and  against  the 
heirs,  devisees,  and  terre-tenants  of  tbe  deceased. 

The  interest  of  new  parties  would  otherwise  be 
liable  to  be  suddenly  devested  without  notice. 

In  these  views  the  highest  court  of  tbe  State  of 
Alabama  conours.    (See  8  Alabama  Rep.,  667.) 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

It  was  an  action  of  ejectment  brought  by  Er- 
win,  the  plaintiff  in  erroi,  to  recover  a  lot  in 
the  city  of  Mobile,  known  as  Hitchcock's  cot- 
ton-press, bounded  on  the  north  by  Main  Street, 
on  the  east  by  Water  Street,  on  the  south  by 
Massachusetts  Street,  and  on  the  west  by  Roy- 
al Street,  under  the  following  state  of  facts: 

Prior  to  November,  1886,  Henry  Hitchcock 
wag  seized  and  possessed  of  the  above  lot,  and 
on  the  2d  of  November.  1886,  a  judgment  was 
recovered  against  him  in  the  Circuit  Court  of 
Alabama  for  Mobile  County,  by  William  Mc- 
Gehee,  to  the  use  of  Abner  McGehee. 

By  the  laws  of  Alabama,  this  judgment  was 
a  lien  upon  the  defendants'  real  estate. 

On  the  2l8t  of  December,  1886,  Hitchcock 
sued  out  a  writ  of  error  to  the  Supreme  Court 
of  Alabama,  giving  the  usual  bond,  with  Rob- 
ert D.  James  as  surety,  whereby  the  judgment 
was  superseded. 

On  the  23d  of  June,  1838,  the  judgment  of 
the  Circuit  Court  was  affirmed  in  the  Supreme 
Court,  which  affirmance,  by  the  laws  of  Ala- 
bama, operated  as  a  judgment  on  the  bond  in 
error,  against  both  parties  obligors. 

On  the  14th  of  July,  1838,  Hitchcock  executed 
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a  mortgage  of  the  lot  in  question  to  Cowper- 
thwaite,  Dunlap,  and  Cope,  to  secure  the  pay- 
ment of  a  debt  due  to  them. 

On  the  18th  of  August,  1888.  &fi  fa.  issued 
from  the  Circuit  Court  clerk's  office,  on  the  af- 
firmed judgment  against  H.  Hitchcock. and  Rob- 
ert D.  James,  his  security;  which  writ  came  to 
the  hands  of  the  sheriff  of  Mobile  County, being 
for  the  amount  of  the  debt,  besides  tbe  ten  per 
cent,  damages.  The  sheriff  indorsed  that  he 
received  this  execution  on  the  20th  of  August, 
and  levied  the  same  on  certain  lots  in  Mobile, 
as  the  property  of  Robert  D.  James,  and  re- 
turned it  to  the  fall  term. 

On  the  10th  of  October,  1888,  Hitchcock, 
with  the  consent  of  *lhe  mortgagees,  [*60 
leased  the  property  to  Mansoney  and  Hurtell 
for  a  term  of  Ave  years. 

On  the  29th  of  November,  1888,  a  venditioni 
exponas  issued  to  the  sheriff,  commanding  him 
to  sell  the  property,  on  which  he  had  levied,  as 
shown  by  bis  return.  To  this  venditioni  expon- 
as, he  returned  that  he  had  advertised  the 
Sroperty  for  sale,  and  that  on  the  2d  day  of 
[arch,  1889,  all  further  proceedings  had  been 
stopped  by  an  injunction. 

On  the  2d  of  March,  1889,  Henry  Hitchcock 
filed  in  chancerv  a  bill  against  McGehee,  pray- 
ing, for  causes  shown  in  the  bill,  relief  against 
the  judgment  at  law,  and  that  the  same  should 
be  enjoined.  On  this  bill,  an  order  was  made 
for  an  injunction  in  the  following  words: 

"  On    the    complainant's    executing    bond, 
with  good  and  sufficient  security,  in  double  the 
amount  of  the  judgment  at  law,  let  an  injunc- 
tion issue  agreeably  to  the  prayer  of  the  bill. 
"  P.  T.  Harris. 

"  28th  February,  1889. 

"  To  the  Clerk  of  the  Circuit  Court  of  Mo- 
bile County,  Alabama." 

The  complainant,  Hitchcock,  filed  a  bond  by 
himself  ana  William  Crawford,  as  his  security, 
in  the  penal  sum  of  $8,404,  payable  to  Mc- 
Gehee, dated  the  2d  of  March,  1889,  with  a 
condition  which,  after  reciting  the  rendition  of 
the  judgment,  the  filing  the  bill,  and  granting 
of  the  injunction,  &c,  ran  in  these  words: 

"Now,  therefore,  if  the  said  Henry  Hitch- 
cock shall  pay  and  satisfy  all  damages  that  the 
defendant  McGehee  may  sustain  by  the  wrong- 
ful exhibition  of  said  bill,  and  in  all  things 
abide  by  and  perform  the  ultimate  decree  whteh 
may  be  rendered  in  the  cause,  then  this  obliga- 
tion to  be  void  and  of  no  effect;  otherwise  to 
be  and  remain  in  full  force  and  virtue." 

A  writ  of  injunction  issued  on  the  2d  of 
March,  1839,  commanding  the  sheriff  to  stay 
proceedings  on  the  execution ;  on  which  he  re- 
l  urned,  that  on  the  same  day  he  desisted  from  all 
further  proceedings,  and  returned  the  execu- 
tion as  enjoined. 

On  the  12th  of  August,  1889,  Hitchcock 
died. 

At  the  fall  term  of  the  Chancery  Court,  on 
the  25th  of  November,  1839,  the  following 
order  was  made  in  the  cause: 

Hitchcock   1 

t>.  [ 

McGehee.   1 

"This  day  came  the  defendant,  by  his  solic- 
itor, and  suggests  to  the  court, that  the  complain- 
ant has  died  since  the  last  term  of  this  court; 
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and  thereupon  it  is  ordered,  on  motion  of  de- 
fendant's counsel,  that  the  representatives  of 
the  complainant  revise  the  proceedings  by  bill 
against  the  defendant,  by  the  1st  day  of  April 
61*1  next,  or*the  injunction  shall  be  from 
thence  dissolved,  and  the  defendant  have  leave 
to  proceed  at  law." 

At  the  8pring  Term,  1840,  the  22d  of  May, 
1840,  the  following  order  was  made: 

"At  the  last  term  of  this  court,  an  order  was 
made  suggesting  the  death  of  the  complainant, 
and  that  unless  the  suit  be  revived  on  or  before 
tbe  first  day  of  the  next  term  of  said  court 
that  the  injunction  be  dissolved,  and  no  party 
complainant  being  made,  it  is  ordered  that  tbe 
suit  abate,  and  that  the  complainant's  adminis- 
trator, and  heirs,  and  security  on  the  injunction 
bond,  pay  the  costs." 

Hitchcook  by  his  will  bequeathed  all  his  real 
and  personal  property  to  his  wife,  as  trustee, 
with  authority  to  make  public  or  private  sales 
and  conveyances  for  payment  of  debts.and  con- 
stituted her  executrix. 

On  the  8th  of  July,  1840,  Mrs.  Hitchcock, 
without  having  taken  out  letters  testamentary 
on  the  will,  made  an  absolute  sale  and  convey- 
ance of  the  lot  in  question  to  Cowperthwaite, 
&c.,  subject  to  the  Tease  above  mentioned. 

On  the  10th  of  July,  1840,  an  alia*  fi.  fa. 
issued  on  the  affirmed  judgment  at  law 
against  Henry  Hitchcock  and  Robert  D.  James, 
for  the  amount  of  the  debt,  and  ten  per  cent, 
damages,  given  on  affirmance,  which  came  to 
the  hands  of  the  sheriff  of  Mobile  County;  on 
which  he  returned,  that  he  had  levied  on  the 
land  (now  the  subject  of  this  action  of  eject- 
ment), as  the  property  of  Henry  Hitchcock, 
pointed  out  to  him  by  Isaac  H.  Erwin,  execu- 
tor of  Henry  Hitchcock,  deceased;  and  that,  on 
the  first  Monday  of  November,  1840,  he  had 
sold  the  said  land  to  James  Erwin,  who  was 
the  highest  bidder,  for  four  thousand  five  hun- 
dred dollars. 

On  the  10th  of  February,  1841,  the  tenants 
attorned  to  Cowperthwaite,  &c.,  as  landlords. 

On  the  8d  of  March,  1841,  Erwin  brought 
this  suit  against  the  tenants,  who  thereupon  at- 
torned to  him,  and  agreed  to  hold  under  him  as 
landlord. 

On  the  8th  of  September,  1841,  Cowper- 
thwaite, &c .,  conveyed  all  their  estate  and  in- 
terest in  the  premises  to  Dundas  and  others,  the 
S resent  defendants  in  error,  who,  on  the  22d  of 
[arch,  1842,  applied  to  the  court  to  be  admit- 
ted into  the  consent  rule,  and  to  defend  the 
action  as  landlords,  on  filing  certain  affidavits. 
This  motion  was  resisted  by  the  plaintiff  Erwin 
and  also  by  the  tenants;  but  in  March,  1843, 
the  court  admitted  tbem  to  defend  the  suit. 
Whereupon  the  cause  went  to  trial,  and,  under 
the  instructions  of  the  court,  the  jury  found  a 
verdict  for  the  defendants. 

The  plaintiff  took  the  two  following  bills  of 
exceptions: 

First  Exception.  "Be  it  remembered,  that 
at  the  Spring  Term,  1834,  of  this  court,  James 
Dundas,  Mordecai  D.  Lewis,  Robert  L.  Pitt- 
62*]  field,  »Samuel  W.  Jones,  and  Robert 
Howell, appeared  before  the  court  by  their  coun- 
sel, and  filed  the  affidavit  of  H.  Barney,  which 
is  made  part  of  this  bill  of  exceptions,  and 
moved  tbe  court  to  be  admitted  to  appear  and 
defend  the  action  against  the  plaintiff  by  enter- 
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ing  into  the  consent  rule,  and  pleading.  The 
tenants  in  possession,  Hurtell,  Mansoney,  and 
Griffiths,  resisted  the  said  motion,  and  showed 
cause  on  oath  against  the  same,  which  showing. 
which  is  on  file,  is  made  a  part  of  this  bill  of 
exceptions,  together  with  the  documents  there- 
to appertaining  and  referred  to,  and  the  aaid 
motion  was  also  resisted  by  the  plaintiff. 
Whereupon,  the  said  motion  coming  on  to  be 
heard,  the  same  was  argued. and  the  hearing  of 
said  motion  was  continued  from  term  to  term 
till  at  this  term,  when  tbe  said  motion  wis 
argued.and  upon  argument  had,  the  said  motion 
of  the  said  applicants, claiming  to  be  landlords, 
was  granted,  and  the  objections  of  the  said 
plaintiffs,  and  of  the  tenants  thereto,  were 
overruled.  And  the  said  parties,  admitted  by 
the  court  to  defend  against  the  will  of  tbe  said 
plaintiff  and  tenants,  and  the  said  tenants 
thereupon,  refused  to  plead.  For  all  which  de- 
cisions of  the  court  allowing  said  motion,  the 
plaintiff  excepts,  and  prays  this  to  be  sealed  as 
a  bill  of  exceptions,  which  is  done  according- 
ly.        (Signed)       J.  McKinlht.  [skal.]" 

Second  Exception.  "Be  it  remembered,that 
on  the  trial  of  this  cause,  on  the  issue  joined 
between  the  said  plaintiff  and  the  said  Jamw 
Dundas,  Mordecai  D.  Lewis,  Robert  L  PiU- 
fleld,  Samuel  W.  Jones,  and  Robert  Howell, 
who  have  appeared  as  landlords,  and  entered 
into  the  consent  rule,  and  pleaded  not  gaihy; 
the  plaintiff,  to  maintain  the  title,  on  his  part, 
produced  and  gave  in  evidence  the  proceedings 
had  in  the  Circuit  Court  of  Mobile  County,  in 
the  State  of  Alabama,  in  an  action  wherein 
William  McOehee,  use  of,  &c..  was  plaintiff, 
and  Henry  Hitchcock  was  defendant,  together 
with  the  judgment.executions,  sheriff's  returns, 
&c.,  copies  of  all  which  are  hereto  annexed, 
marked  A  Also,  the  proceedings  of  tbe  Su- 
preme Court  of  Alabama  on  the  affirmance  of 
said  judgment,  a  copy  of  which  is  hereto  an- 
nexed, marked  B.  Also,  the  record  of  tbe 
proceedings  in  a  chancery  suit,  wherein  the  said 
judgment  was  enjoined,  the  injunction,  Ac. » 
copy  of  which  is  herewith,  marked  C.  And 
the  sheriff's  deed  on  the  sale  of  the  property  in 
controversy  by  the  sheriff  of  Mobile  County, 
under  the  said  judgment,  after  the  injunction 
was  dissolved,  a  copy  of  which  is  herewith, 
marked  D,  showing  that  the  same  was  pur- 
chased by  James  Erwin. 

"It  further  appeared  that  Henry  Hitchcock 
died  on  the  13th  of  August,  1889,  that  at  and 
before  the  time  of  the  rendition  of  the  jodg- 
ment8,he  owned  in  fee-simple  and  wasin  tbe  pot- 
session  of  the  propertv  sued  for  and  sold  byjhf 
sheriff,  and  continued  so  till  bis  'death,  [*6«l 
except  that  he  executed  a  mortgage  on  the  Win 
of  August,  1888,  by  which  he  conveyed  u> 
said  land  to  Messrs.  Dunlap,  Cope  and  Cow- 
perthwaite, under  whom  the  defendants  daim 
title. 

"Upon  the  evidence  offered  by  the  plaintiff, 
the  court  instructed  the  jury  that  the  sale  by 
the  sheriff  was  irregular  and  void,  and  that  by 
such  purchase  at  the  sheriff's  sale,  under  the 
said  judgments,  and  the  executions  aforesaid, 
and  the  injunction  proceedings,  the  sale  and 
conveyance  by  the  sheriff  could  convey  no  title 
to  the  plaintiff,  and  that  therefore  he  was  not  en 
titled  to  recover  in  this  action ;  to  which  the 
plaintiff  excepts,  and  prays  the  court  to  seal 
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thi»  as  a  bill  of  exceptions,  which  is  done  ac- 
cordingly. 

(Signed)        "J.  McKrausx.      [seal.]" 

Upon  these  two  exceptions  the  case  came  up 
to  this  court. 

The  case  was  argued  by  Mr.  George  8.  Yer- 
ger  (in  a  printed  argument)  and  Mr.  Crittenden 
{or  the  plaintiff  in  error,  and  Mr.  Clement  Cox 
and  Mr.  Sergeant  for  the  defendants. 

Mr.  Crittenden,  after  stating  the  case  for  the 
plaintiff  in  error,  read  the  following  opening 
argument  by  Mr.  Yerger,  viz. : 

The  record  in  this  case  presents  for  the  de- 
termination of  the  court  two  questions.  First, 
whether  the  sheriff's  sale  to  the  lessor  of  the 
plaintiff,  under  and  by  virtue  of  the  execution 
isaued  after  the  death  of  Judge  Hitchcock,  but 
founded  on  a  judgment  obtained  against  him 
in  his  lifetime,  is  void.  Second,  whether  the 
injunction  obtained  by  Judge  Hitchcock  in  his 
lifetime  destroyed  the  lien  of  the  judgment,  or 
only  suspended  it. 

I  think  the  law  upon  both  questions  is  in 
favor  of  the  plaintiff  in  error. 

By  the  law  of  Alabama,  the  judgment,  not 
the  execution,  creates  the  lien  upon  lands.  By 
the  common  law,  an  execution  on  a  judgment 
may  issue  at  any  time  within  a  year,  without  a 
tare  facta*.  A  sale  made  by  or  under  such 
execution  relates  to  the  judgment,  and  passes 
the  title  from  that  time,  as  against  the  judg- 
ment debtor,  and  all  who  claim  under  him.  If 
he  bad  sold  or  assigned  the  property,  no  tare 
facial  was  necessary  to  make  his  vendees  parties 
before  execution  insued,  because  the  land  was 
bound  by  the  judgment,  and  his  alienees  took 
it  cum  oaere.  Upon  his  death,  his  interest,  by 
operation  of  law,  is  transmitted  to  his  heirs,  or 
k  vested  by  his  will  in  his  devisees;  they,  like 
the  vendee  or  alienee,  take  it  subject  to  the 
judgment.  Be  this,  however,  as  it  may,  I  be- 
lieve, upon  principle,  it  is  clear,  that,  if  an 
execution  issues  on  a  judgment  within  a  year 
from  the  rendition  of  the  judgment,  though 
after  the  death  of  the  defendant,  if  it  is  not 
superseded  or  avoided  by  the  heir  or  terre- 
tenant,  or  by  the  guardian  of  the  heir,  before  a 
sale  is  made  under  it,  it  passes  the  title  of  the 
ancestor  from  the  date  of  the  judgment.  The 
execution  in  such  case  is  not  void,  but  is  only 
64*]  'voidable,  and  if  not  avoided  before  the 
sale,  the  purchaser  takes  the  title.  The  ques- 
tion has  been  repeatedly  so  decided.  (Speer  v. 
Sample,  4  Watts'  Rep.,  867;  Collingsworth  v. 
Bam,  A  Stewart  &  Porter,  287;  Mills  v.  Will- 
iam*, 2  Stewart  &  Porter,  890;  Preston  v.  8ur- 
goine.  Peck's  Tenn.  Rep.,  72;  Drake  v.  Collins, 
5  Howard's  Mississippi  Reports;  Opinion  of 
Chancellor  Kent  in  Jackson  v.  DeLancy,  18 
Johns.  Rep.,  537;  and  the  principle  seems  to 

be  recognized  in  the  case  of v. , 

13  Peters,  16,  16.)  The  court,  in  the  case  of 
Speer  v.  Sample  (4  Watt's  Rep.,  867),  reviewed 
afi  the  English  and  American  cases  upon  the 
subject.  The  opinion  there  delivered  is  not 
only  a  masterly  exposition  of  the  law,  but  is, 
as  I  think,  unanswerable.  All  the  objections 
that  have  been  urged  against  the  validity  of 
such  a  sale  are  there  met  and  conclusively  re- 
futed The  argument  of  the  court  is  support- 
ed by  the  authorities  referred  to  in  the  opinion 
so  folly,  that  the  point  decided  seems  to  be 
demonstrated. 
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The  case  of  CoUingsuorth  v.  Horn,  decided 
by  the  Supreme  Court  of  Alabama  (4  Stewart's 
Rep.),  although  a  case  of  personal  property,  in 
principle  decides  this  question.  The  court 
there  decide,  that  in  regard  to  personalty,  the 
delivery  of  the  execution  creates  the  lien,  and 
that  if  an  execution  is  issued  in  the  lifetime  of 
the  party,  the  lien  is  created,  and  the  property 
thus  bound  may  be  sold  under  a  subsequent 
execution,  without  revival  against  the  execu- 
tors, provided  the  executions  have  been  regu- 
larly and  successively  issued,  so  as  to  continue 
the  lien  upon  the  property.  In  that  case,  the 
execution  under  which  the  property  was  sold 
issued,  and  was  tested  after  the  death  of  the 
judgment  debtor,  but  the  sale  under  it  related 
to  the  lien  acquired  by  the  first  execution; 
hence,  there  was  no  necessity  to  issue  a  scire 
facias.  It  the  judgment  creates  the  lien,  and 
if  a  sale  made  under  it  relates  to  the  judgment, 
as  it  unquestionably  does,  the  principle  which 
was  asserted  in  CoUingsuorth  v.  Horn  must 
necessarily  and  inevitably  apply;  and  if,  in  the 
one  case,  there  was  no  necessity  for  a  scire 
facias,  or  if  the  execution  without  it  was  only 
voidable,  there  cannot  be,  upon  principle,  any 
reason  why  it  should  be  required  in  the  other. 

I  am  aware  there  are  a  few  cases  which  hold 
the  contrary  doctrine,  and  decide  that  the  sale 
is  utterly  void.  Some  of  these  cases  will  be 
found,  upon  examination,  to  be  based  upon 
statutory  provisions;  others  profess  to  be 
foundea  on  the  principles  of  the  common  law, 
which  principles,  however,  I  will  respectfully 
attempt  to  show,  were  misapplied  by  the  judges 
who  decided  those  cases. 

The  cases  relied  on,  as  establishing  the  posi- 
tion that  the  sale  in  this  case  is  void,  are  Wood- 
cock v.  Bennett  ft.  Cowen's  Rep.,  711),  9  Wen- 
dell, 452;  10  Wendell,  211;  1  Yerger*s  Rep., 
40;  10  Yerger's  Rep.,  820;  16  Mass.  Rep.,  191; 
20  Johns.  Rep.,  106;  Taylor's  North  Carolina 
Reports,  261. 

The  cases  in  9  and  10  Wendell  are  founded 
upon  the  authority  *of  Woodcock  v.  Ben-  f*05 
nett  (1  Cowen).  The  latter  case  settled  the  law 
in  New  York,  and  the  subsequent  decisions 
were  governed  by  its  authority.  If  the  case  in 
1  Cowen  cannot  be  sustained,  it  must  fall,  and 
consequently  those  which  are  founded  on  it 
must  fall  with  it. 

The  case  of  Woodcock  v.  Bennett  contains  all 
the  supposed  principles  of  the  common  law 
relied  on  to  sustain  the  position  that  the  sale  in 
this  case  is  void ;  hence,  if  it  cannot  be  sup- 
ported, neither  of  the  other  cases  can  be. 

In  that  case.a  judgment  was  rendered  against 
two  persons;  after  the  death  of  one  of  them, an 
execution  was  issued  and  was  levied  on  the 
lands  of  both,  and  the  lands  of  both  were  sold. 
The  court  decided  that  the  judgment  was  a 
charge  on  the  realty  and  did  not  survive,  as  it 
would  have  done  if  the  execution  had  been 
against  the  personalty,  and  they  decide,  as  the 
execution  issued  against  and  was  levied  on  the 
land  of  the  deceased  after  his  death  without 
revival,  the  sale  was  void. 

The  court,  in  the  outset,  assumes  the  posi- 
tion that  the  execution  was  void  because  it 
issued  after  his  death.  They  say  (see  page 
788):  "The  question  here  will  be  whether  the 
execution  was  not  necessarily  void  at  the  time 
it  issued,  inasmuch  as  it  directs  a  sale  of  a  de- 
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fendant's  property  who  was  not  then  in  exist- 
ence, without  first  calling  on  the  representatives 
to  whom  the  property,  if  he  had  any,  must 
have  passed,  and  who,  being  strangers  to  both 
judgment  and  execution,  had  no  day  in  court, 
to  show  that  the  process  was  either  void  or 
voidable." 

The  principle  assumed  here  is,  that  an  exe- 
cution which  issues  after  the  death  of  a  party 
is  void,  because  it  directs  the  property  of  a 
dead  man  to  be  sold,  and  because  the  repre- 
sentatives ought  to  have  a  day  in  court  to  con- 
test it.  I  think  this  is  not  so,  where  either  the 
execution  or  the  judgment  binds  the  property 
in  the  hands  of  the  heir  or  executor.  In  ex- 
terna, it  overturns  a  series  of  adjudged  cases, 
from  the  time  of  Lord  Coke  to  this  time.  By 
the  common  law,  personal  property  is  bound 
by  the  test  of  the  execution,  and  it  is, settled 
that  an  execution  which  issues  after  a  man's 
death,  but  tested  before,  may  be  executed  and 
the  property  sold  without  making  the  personal 
representatives  parties.  (See  Fleetwood's  case, 
8  Coke's  Rep..  171;  Avdley  v.  UaUey,  Cro. 
Car.,  148;  4  Watts,  369,  and  authorities  cited.) 
The  ground  upon  which  these  cases  were  de- 
cidedwas.  that  the  goods  were  bound,  and  the 
sheriff  had  a  right  to  seize  them  in  the  hands 
of  a  purchaser  or  administrator;  and  yet,  the 
reason  given  by  the  court,  in  the  case  in  Cowen 
— to  wit.  "  that  it  issued  after  his  death,  with- 
out revival  against  the  representatives,  and 
directs  the  sale  of  a  defendant's  property  who 
was  not  then  in  existence" — would  equally 
apply,  and  defeat  this  execution.  Why  does 
it  not  defeat  it?  Because  the  property  was 
bound  by  it  before  the  death,  and  the  death, 
66*]  'therefore,  cannot  be  noticed;  a  fortiori, 
if  the  real  property  is  bound  by  the  judgment 
before  his  death,  it  may  be  sold,  although  the 
execution  issued  afterwards. 

Again,  the  court  says  (some  page):  "The 
general  rule  is,  that,  where  any  new  person  is 
to  be  better  or  worse  by  the  execution,  there 
must  be  a  scire  faeiat."  Although  this  is  a 
general  rule,  it  does  not  apply  where  the  prop- 
erty in  the  hands  of  the  new  person  is  bound, 
either  by  the  judgment  or  the  execution.  If  a 
judgment  debtor  aliens  the  property  bound  by 
the  judgment  or  the  execution,  must  his  alienee 
be  made  a  party  by  scire  facias  t  Surely  not. 
Tet  he  is  a  new  person,  and  his  interest  is  af- 
fected by  the  execution.  Why  is  it  not  neces- 
sary? Because  the  judgment  bound  the  prop- 
erty. So,  where  an  execution  is  tested  before' 
the  death,  but  issued  afterwards,  the  executor 
is  a  new  party;  he  is  affected  by  the  execution, 
yet  it  need  not  be  revived  against  him,  because 
the  property  in  his  hands  is  bound  by  a  lien 
which  existed  prior  to  the  death  of  his  testator. 
The  truth  is,  new  parties  are  only  required  to 
be  proceeded  against  where  neither  the  judg- 
ment nor  the  execution  binds  the  property  in 
their  hands,  but  which  property  nevertheless 
must  be  appropriated  to  the  payment  of  the 
judgment  or  execution.  For  instance,  assets 
in  the  hands  of  an  executor  must  be  appropri- 
ated to  pay  the  testator's  debts.  If  there  is  a 
judgment,  but  no  execution  issued  and  tested 
in  the  lifetime  of  the  testator,  the  goods  are 
not  bound;  a  sale  by  the  executor  would  pass 
the  title;  in  such  cases  a  scire  facias  is  neces- 
sary to  have  execution  of  the  judgment.  Not 
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so  where  the  execution  is  tested  in  the  lifetime 
of  the  testator;  there  the  goods  are  bound 
without  any  direct  proceeding  against  the 
executor. 

But,  it  is  again  said,  the  sort  faeiat  is  nec- 
essary, because  the  new  party  may  show  the 
judgment  had  been  paid  or  released,  or  satis- 
lied.  The  same  reason  would  apply  where  ex- 
ecution issued  after  the  death,  but  was  tested 
before.  The  judgment  in  the  latter  case  might 
have  been  paid,  as  well  as  in  the  former.  If 
the  judgment  has  been  paid,  the  remedy  in 
such  case  for  the  executor  or  heir  is  to  super- 
sede the  execution  and  stop  the  sale;  yet,  if  this 
was  not  done,  the  sole  itself  wouid  be  absolute- 
ly void,  even  as  to  a  bona  fide  purchaser,  be- 
cause the  judgment  being  paid,  the  sheriff  bad 
no  authority  to  sell.  (2  Hill's  Rep.,  566;  Wood 
v.  Coiein,  and  cases  cited  in  page  567.) 

In  cases  where  a  scire  facias  is  necessary,  if 
it  does  not  issue,  the  execution  is  only  errone- 
ous. It  is  as  necessary  to  issue  a  set.  fa.  if  there 
has  been  no  execution  issued  within  a  year,  as 
where  the  party  has  died.  Yet  if  it  does  issue 
without  a  sci.  fa.,  it  is  not  void,  but  voidable. 

The  court,  1  Cowen,  739,  says,  the  reason  of 
this  is,  that  in  the  former  case  there  is  a  party 
alive  who  con  avoid  it— in  the  latter  case  there  is 
not;  and  say  the  court  in  the  former  esse,  the 
law  permits  *the  plaintiff  to  issue  it.subject  [*67 
to  be  defeated  on  the  application  of  the  defend- 
ant, but  in  the  latter  case  the  act  of  issuing  the 
execution  is  not  warranted  by  law. 

The  court  here  take  for  granted  the  very  thing 
in  dispute.  It  is  as  much  against  law  to  issue  an 
execution  without  a  set.  fa.,  after  the  year  and 
day,  as  it  is  to  issue  it  after  the  death  of  the 
party.  In  both  cases,  the  execution  may  be 
avoided;  in  the  first  case  by  the  party  himself 
— in  the  latter,  if  levied  on  the  goods,  by  the 
executor,  or  on  the  land,  by  the  heir  or  bis 
guardian,  or  by  the  terre-tenant.  The  levy  in 
both  cases  notifies  them  of  the  proceeding.  The 
court  is  mistaken,  I  apprehend,  in  suppor'a? 
there  is  a  party  to  avoid  in  the  first  case  and 
not  in  the  last.  For  surely  the  executor,  heir, 
and  terre-tenant  are  privies  in  law  and  may 
avoid  it.  The  distinction  taken  by  the  court 
is  therefore  unsound. 

The  court  cite  2  Saunders,  6,  N.  1,  and 
advert  to  many  cases  to  show  that,  where  heirs 
or  terre-tenants  are  proceeded  against,  scire  fa- 
das  is  necessary.  But  these  cases  do  not 
decide  that  the  execution  is  void,  if  issued 
without  it,  for  the  question  arose  upon  writs  of 
error,  or  motions  to  quash.  The  books  abo 
say,  a  set.  fa.  is  necessary  where  no  execution 
has  issued  within  a  year  from  the  rendition  of 
the  judgment,  yet  if  it  does  issue,  they  also  say 
it  is  only  erroneous,  not  void.  In  afl  or  near- 
ly all  the  cases  cited  by  the  court,  where  H  i» 
said  a  set.  fa.  may  or  must  issue,  the  question 
was  not  whether  it  was  void  if  the  execution 
did  issue  without  it,  but  merely  whether  the 
process  should  be  avoided  or  set  aside. 

The  court  cite  the  Bill  of  Rights  of  New 
York,  "  that  no  person  shall  be  put  ont  of  hit 
freehold  or  lose  his  goods  unless  he  be  brought 
to  answer, "  &c ,  &c.  And  they  think  this  pro- 
vision requires  in  all  Instances  a  sci.  fa. 

This  might  be  true  if  the  goods  or  lands  be- 
longed absolutely  to  the  assignee  or  represent- 
ative of  the  judgment  debtor,  but  a*  they  take 
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the  land  or  goods,  subject  to  the  judgment 
lien,  which  lien  takes  effect  not  from  the  sale, 
but  from  the  rendition  of  the  judgment,  the 
goods  never  were  in  contemplation  of  law, 
after  the  sale,  their  goods  or  lands.  The  same 
argument  would  defeat  a  sale  of  land  or  goods 
actually  levied  on  before  the  parties'  death, 
but  not  sold;  so  it  would  compel  a  set.  fa.  to 
issue  if  the  judgment  debtor  sold  the  land  after 
toe  rendition  of  the  judgment,  but  before  a  sale 
under  it,  for  the  land  is  as  much  the  property 
of  the  alienee,  in  such  case,  as  it  is  of  the  heir, 
after  the  ancestor's  death. 

The  court  then  proceed  to  show  that  the 
Xew  York  act,  which  gives  a  remedy  to  the 
purchaser  of  lands  who  is  evicted  on  account 
of  irregularity.  &c.,  in  the  judgment,  sustains 
the  view  previously  taken  by  the  court.  This 
it  is  not  necessary  to  examine. 

This  case  from  1  Cowen  was  cited  upon  the 
68*]  argument  of  the  *case  in  4  Watts'  Rep., 
367,  and  I  think  the  opinion  of  the  court  in 
lhat  case  is  a  complete  answer  to  it. 

The  case  relied  upon,  from  20  Johns.  Rep., 
10$,  presented  merely  the  question  whether  it 
was  erroneous  to  proceed  by  sci.  fa.  against 
some  of  the  terre-tenants,  without  joining  all. 
The  court  decided  it  was  necessary  to  proceed 
against  all.  it  was  the  case  of  a  writ  of  error 
prosecuted  by  some  of  the  defendants,  and  the 
observations  of  the  court  only  apply  to  the 
case  before  them.  The  case  simply  decides  it 
to  be  erroneous.  The  question,  whether,  if  a 
sale  bad  been  made  without  scire  facias,  it 
would  be  void,  was  not  raised  by  the  record. 

The  cases  in  9  and  10  Wendell  follow  the 
authority  in  1  Cowen,  and  such,  no  doubt,  is 
now  the  law  of  New  York,  but  these  decisions, 
as  I  have  shown,  not  being  founded  on  prin- 
ciple, and  being  partly  founded  on  a  statute  of 
New  York,  are  no  controlling  authority  for 
other  courts. 

The  cases  cited  from  Tennessee  and  North 
Carolina  have  no  application.  •  The  lien  of  the 
judgment  obtained  against  the  ancestor,  in 
both  those  States,  is  qualified  by  the  Act  of 
1784,  or  by  the  construction  put  o.n  it  by  the 
courts.  It  is  held,  under  this  act,  that  the  lien 
of  the  judgment,  or  rather  the  judgment  itself, 
cannot  be  enforced  after  the  death  of  the  ances- 
tor, until  the  personal  estate  is  proceeded  against 
and  the  plea  of  fully  administered  found  in 
favor  of  the  personal  representative.  (Boyd  v. 
Armstrong's  Heirs,  1  Yerger,  40;  Oilmen.  Tie- 
dale,  1  Yerger,  285;  Peek  v.  Wheaton.  M.  & 
Verger's  Rep.,  853.) 

The  case  of  Boyd  v.  Armstrong's  Heirs 
admits,  if  the  sale  passed  the  right  before  the 
death  of  the  ancestor,  it  would  be  valid. 
Judge  Haywood  dissented  in  that  case,  not- 
withstanding the  Act  of  1784.  And  after- 
wards, in  the  case  of  Preston  v.  Surgoine,  in 
Peck's  Reports,  the  court  decided  (Judge 
White  dissenting),  that  if  an  execution  issued 
after  the  death  of  the  ancestor,  but  within  a 
rear  from  the  rendition  of  the  judgment,  the 
bunds  were  bound  and  might  be  sold  without  a 
sd.  fa.  against  the  heirs. 

In  the  case  of  Overton  v.  Perkins  (10  Yerger*8 
Rep.,  828)  the  execution  did  not  issue  for  sev- 
eral years  after  the  judgment.  The  land,  in 
the  mean  time,  had  been  sold  by  the  judgment 
debtor,  in  his  lifetime,  to  Perkins,  and  by  the 
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Tennessee  Act  of  1799,  the  lien  of  the  judg- 
ment, as  to  purchasers,  only  exists  for  a  year. 

The  case  from  Taylor's  Nortn  Carolina  Re- 
ports seems  not  to  have  been  examined,  and  in 
North  Carolina  it  has  been  decided  (see  2 
Murphy,  45)  that  if  a  fi.  fa.  is  issued,  instead 
of  an  elegit,  the  lands  are  only  bound  as  goods 
and  chattels  are  bound  by  the  common  law. 

The  case  cited  from  16  Mass.  was  decided 
upon  the  principle  that,  in  Massachusetts,  an 
extent  or  sale  did  not  relate  by  fiction  to  the 
time  of  the  judgment. 

*In  the  case  cited  by  me  from  18  Pe-  [*69 
tent,  the  party  died  after  a  decree  ordering  the 
land  to  be  sold,  but  before  sale.  The  sale  was 
made  without  revival,  and  it  was  held  to  be 
valid.  This  case,  and  those  previously  cited 
by  me,  completely  overturn  the  reasoning  of 
the  court  in  16  Mass.  Rep.,  191,  and  the  other 
cases  relied  on. 

I  conclude,  therefore,  as  the  judgment  was 
rendered  against  Judge  Hitchcock  by  the  Su- 
preme Court  of  Alabama,  in  June,  1838,  and 
as  the  mortgage  to  Cowperthwaite  and  others 
was  made  in  July,  1838,  the  sale  under  the 
judgment  vested  the  title  in  the  lessor  of  the 
plaintiff,  and  he  is  entitled  to  recover. 

The  next  question  is,  whether  the  injunc- 
tion obtained  by  Judge  Hitchcock,  which  was 
afterwards  dissolved,  destroyed  the  lien. 

It  is  a  general  principle,  that  a  lien  once  cre- 
ated continues  until  actual  payment,  unless 
forfeited  by  some  act  of  the  party  in  whose 
favor  it  is  created.  (Rankin  v.  Scott,  12  Whea- 
ton's  Rep.,  177;  Darrington  v.  Borland,  3 
Porter's  Rep.,  85;  Overton  v.  Perkins,  Martin 
&  Yerger's  Rep.,  367.) 

An  act  which  merely  suspends  proceedings 
on  a  judgment  does  not  destroy  the  lien  of  the 
judgment.  (Tayloe  v.  Tliamson,  5  Peters's 
Rep.,  358.) 

It  seems  to  be  a  settled  rule,  that  the  act  of 
the  opposite  party,  or  the  act  of  the  law,  shall 
never  affect  the  right  of  a  third  person.  (5  Co. 
Rep.,  87;  1  Co.  Rep.,  102,  a,  105,  b,  106,  b; 
Lusk  v.  Ramsey,  3  Mumford's  Rep.,  417;  18 
Johns.  Rep.,  811,  363.) 

The  rights  of  the  plantiff  at  law,  after  a  dis- 
solution of  the  injunction,  stand  upon  the  same 
ground  they  did  when  it  issued.  (Martin  and 
Yerger's  Rep..  873,  and  cases  cited  by  Judge 
Catron,  in  delivering  the  opinion  of  the  court 
in  that  cose ;  see,  also,  the  argument  of  Judge 
Haywood,  1  Haywood's  Rep.,  60,  61,  62.) 

The  precise  point  was  ably  investigated  & 
decided  by  Judge  Catron  in  Overton  v.  Perkins, 
(Martin  &  Yerger's  Rep.,  370.) 

The  case  cited  by  the  defendants  in  error  from 
1  Miner's  Alabama  Reports,  was  not  a  decision 
of  the  court;  it  was  a  mere  dictum.  Besides,  it 
was  a  case  of  personal  property,  which  was  not 
bound  by  the  judgment,  but  was  only  bound 
from  delivery  of  the  execution  to  the  sheriff. 
It  may  be  that,  on  account  of  the  perishable 
nature  of  personal  property,  the  lien  may  be 
destroyed  by  the  injunction.  In  the  case  of 
land,  it  is  the  judgment  which  binds  and  creates 
the  lien  in  Alabama,  and  in  such  case  the  in- 
junction suspends,  but  cannot  destroy,  the  lien. 
(See  3  Porter's  Rep.,  85.) 

The  case  of  Winston  v.  Rives  (4  Stewart  <fc 
Porter,  269)  is  also  cited  to  show  that  the  lien 
is  destroyed.    This  case  does  not  decide  the 
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point  The  Judge,  arguendo,  takes  it  for  grant- 
ed that  the  law  is  so.  It  was  also  a  case  where 
personal  property  was  levied  on.  The  case  in 
fact  only  decides  that  a  second  writ  of  error 
bond  discharged  the  sureties  in  the  first,  be- 
70*]  cause  they,  as  sureties,  were  *prevented 
by  the  supersedeas  from  asserting  a  right  the 
law  gave  them,  to  wit,  to  have  the  judgment 
against  their  principal  executed.  The  sureties 
might  for  this  "have  been  discharged  and  the 
lien  of  the  judgment  remain  unimpaired  as  to 
the  principal. 

The  law  is  settled,  that  a  judgment  lien, 
which  is  a  mere  security  of  record  for  the  debt, 
is  not  merged  or  extinguished  by  another  secu- 
rity which  is  not  of  a  higher  character.  A  judg- 
ment founded  on  a  judgment  does  not  extin- 
guish the  first  judgment.  If  a  judgment  were 
obtained  on  the  unjunction  bond,  it  would  not 
extinguish  the  original  judgment.  (Andrew*  v. 
Smith,  9  Wendell,  68 ;  Jackson  v.  Shaffer,  11 
Johns.  Rep.,  518;  Tayloe  v.  Thomson,  5  Peters, 
358.) 

But  what  is  the  ground  of  the  dictum  in  the 
case  in  8  Porter,  145,  and  4  Stewart  &  Porter, 
260?  It  is  that  the  injunction  bond  is  given  to 
pay  and  satisfy  the  debt  or  judgment  accord- 
ing to  law.  If  there  is  no  bond,  or  it  is  a  for- 
gery, or  if  it  is  conditioned  for  the  payment  of 
costs  and  damages  only,  and  not  for  the  pay- 
ment of  the  judgment,  or  if  the  injunction 
issues  without  a  bond,  then  and  in  either  of 
these  cases  the  lien  of  the  judgment  is  not  dis- 
charged, even  if  the  law  should  be  as  stated  by 
the  judge  in  these  cases,  because  he  has  not  got 
the  substitute  for  the  lien,  to  wit,  a  bond  and 
security  to  pay  his  judgment.  The  condition 
of  the  injunction  bond  executed  in  this  case 
by  Judge  Hitchcock  and  his  surety  is  only  to 
pay  the  damages,  &c.,  not  the  judgment:  conse- 
quently, according  to  these  cases,  the  lien  is  not 
discharged. 

The  levy  of  the  execution  on  the  land  of 
James,  the  surety  of  Judge  Hitchcock  in  the 
writ  of  error,  does  not  affect  the  lien  of  the 
judgment,  because  the  levy,  being  on  real 
estate,  was  no  satisfaction  of  the  Judgment. 
(Hogshead  v.  Carruth,  5  Yerger's  Rep.,  827; 
Shepperd  v.  Bow,  14  Wendell,  260.)  And  be- 
cause, if  the  principal  had  property,  it  was  the 
duty  of  the  sheriff  to  abandon  that  levy,  and 
levy  on- the  property  of  the  principal.  (Aiken's 
Digest,  164.)  The  surety,  in  fact,  could  have 
stopped  the  sale,  or,  if  the  land  was  sold  to  sat- 
isfy the  judgment,  he  still  could,  according  to 
the  Alabama  law,  have  issued  an  execution  on 
the  judgment  for  his  own  benefit  and  sold  the 
property  of  the  principal. .  (8  Stewart  &  Porter, 
845;  4  Ibid.,  277.)  Moreover,  the  injunction 
prevented  it  from  being  sold,  and  after  the  in- 
junction was  dissolved,  it  was  the  duty  of 
the  sheriff  to  levy  on  the  property  of  the  prin- 
cipal. 

For  the  above  reasons,  and  upon  the  above 
authorities,  it  is  confidently  believed  the  judg- 
ment of  the  court  above  ought  to  be  reversed. 

Mr.  Crittenden,  after  reading  the  above  argu- 
ment, proceeded  with  his  own. 

The  question  is,  as  to  the  validity  of  the 
sheriff's  sale.  If  it  was  erroneous,  it  can  only 
be  set  aside  upon  a  direct  motion  to  that  effect, 
71*]  *and  not  tried  in  a  collateral  action. 
Was  it  void,  conveying  no  title  whatever?  The 
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authorities  show,  that  if  execution  issues  after 
a  year  and  a  day,  it  is  only  voidable.  What 
essential  difference  is  there  between  that  cue 
and  where  it  issues  after  death?  In  neither 
are  the  parties  precluded  from  showing  pay- 
ment. It  is  said  that  injustice  may  be  done; 
but  how  can  a  loss  by  forced  sales  occur  any 
more  when  execution  issues  after  the  death  of 
a  defendant  than  when  it  issues  after  a  Tear 
and  a  day?  Sufficient  notice  is  given  in  both 
cases  by  the  sheriff's  going  upon  the  property, 
taking  possession,  and  advertising.  Is  hard- 
ship a  sufficient  reason  for  setting  aside  a  legal 
process?  Must  the  law  guard  against  possibil- 
ities, and  is  not  an  injury  done  to  creditors  by 
annulling  the  sale?  Are  sales,  fairly  made,  to 
be  declared  null  and  void  upon  the  bare  suspi- 
cion that  a  wrong  may  be  done?  When  a  lien 
is  created  by  the  judgment,  it  is  as  if  public 
proclamation  were  made  that  the  property  is 
bound  by  that  judgment.  If  so,  to  pursue  it 
after  the  death  of  the  defendant  is  only  to  adopt 
the  analogous  practice  of  a  court  of  chancery, 
and  consider  it  a  proceeding  in  rem.  This 
court  has  gone  further  than  any  other  in  gir- 
ing  effect  to  sales  made  under  judicial  authority. 
When  a  judge  has  declared  what  shall  be  done, 
ought  not  courts  to  enforce  it?  Bidders  are 
encouraged  to  purchase  at  sales  thus  made,  and 
the  principle  promotes  the  public  benefit.  A 
purchaser  ought  not  to  be  bound  to  know 
whether  a  party  is  dead  or  not.  It  is  an  ex- 
trinsic fact.  The  sheriff  may  not  know  it  him- 
self ;  the  party  may  have  gone  abroad.  If  the 
question  were  a  new  one,  no  good  reason  can 
be  given  why  the  law  should  be  so.  The  heirs 
of  the  party  have  not  come  forward  -to  set  the 
execution  aside,  but  the  question  has  arisen  is 
a  collateral  action.  Injustice  must  certainly 
be  done  by  deciding  in  one  way,  and  in  the 
other  there  exists  a  possibility  of  its  happen- 
ing in  some  manner  which  is  untold  and  un- 
complained  of.  The  case  of  Speer  v.  &tmple, 
(4  Watts,  867)  is  directly  in  point,  and  so  is 
that  of  Collingsworth  v.  Born  (4  Stewart  A 
Porter,  287). 

But  it  is  said  by  the  other  side  that  the  Ben 
of  the  judgment  was  destroyed  by  the  injunc- 
tion bond.  On  the  dissolution  of  an  injunc- 
tion, the  party  stands  exactly  where  he  did  be- 
fore it  was  issued.  Supposing  the  bond  to  be 
perfectly  good,  yet  there  is  great  delay  in  suing 
upon  it,  and  in  this  case  it  is  only  to  cover 


An  injunction  does  not  annul  a  judgment, 
but  only  restrains  a  party  from  proceeding. 
It  is  only  a  supersedeas,  a  temporary  sttspencktn 
of  the  rights  of  the  party.  (1  Martin  &  Yerger. 
867.) 

Mr.  Clement  Cox,  for  defendants  in  error: 

The  points  raised  in  the  first  bill  of  excep- 
tions, relating  to  the  admission  of  the  present 
parties  to  the  suit,  have  not  been  argued  by  the 
learned  counsel,  and  are  therefore  presumed  to 
be  abandoned.  [Mr.  Crittenden  remarked  that 
he  did  not  formally  abandon  *the  points  ["71 
but  did  not  argue  them.]  Mr.  Cox  said,  in 
such  case,  he  would  not  argue  them  either. 

The  remaining  point  in  the  case  was  this: 
That  the  sheriffs  sale,  under  which  the  plaint- 
iff claimed,  and  the  deed  from  the  sheriff, 
and  the  write  and  proceedings  upon  which 
they  were  founded,  were  irregular  and  vend, 
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ud  conveyed  no  title,  and  the  plaintiff  was 
sot  entitled  to  recover  in  the  action. 

The  sheriffs  sale  was  void  for  two  reasons. 

1st.  The  injunction  bond  destroyed  the  lien 
■of  the  judgment. 

2d.  The  execution  was  wrongfully  issued 
without  a  previous  scire  facia*. 

I.  The  record  shows  how  the  injunction  was 
granted  and  bond  given.  We  have  a  right  to 
presume  that  they  followed  the  statute.  There 
were  three  judgments  against  Hitchcock,  one 
in  the  court  below,  one  in  the  Supreme  Court, 
and  one  in  chancery;  and  two  judgments 
against  his  sureties;  namely,  one  against  James 
and  one  against  Crawford.  All  live  of  these 
were  alive  at  once,  according  to  the  doctrine 
contended  for  by  the  other  side.  But  it  is 
against  the  policy  of  the  law  to  countenance 
multiplied  securities  for  a  single  debt  The 
law  does  not  favor  dormant  liens,  which  tie  up 
property.  These  are  the  principles  of  the  com- 
mon law  and  of  the  statutes  of  Alabama.  The 
Legislature  and  courts  of  that  State  have 
adopted  them.  A  lien  of  a  judgment  upon 
lands  arises  from  the  Statute  of  Westminster 
2d.  giving  an  elegit. 

1  Brock,  170,  establishes  that  where  there  is 
a  senior  judgment  with  a  stay  and  a  junior 
judgment  without  a  stay,  the  latter  is  preferred. 
(See,  also,  2  Brock.  252;  4  Peters,  124;  8  Ala. 
Rep.,  560;  4  Ala.  Rep.,  785-789.) 

this  policy  runs  through  many  of  the  laws 
of  Alabama.  Thus,  where  a  senior  creditor 
has  the  debtor  in  execution  under  a  ea.  $a.,  the 
debtor  may  dispose  of  his  property  to  a  junior 
creditor,  and  this  without  the  ea.  m.  ,  supersed- 
ing the  lien.   (Aiken's  Digest,  150,  160.) 

Abo,  if  there  be  doubt  in  the  mind  of  the 
sheriff,  he  may  require  a  bond  of  indemnity. 
If  a  junior  creditor  gives  such  a  bond,  and  the 
•enior  creditor  refuses,  the  sheriff  may  legally 
aell  and  satisfy  the  junior  creditor.  (Aiken  8 
Digest,  166,  167.) 

So,  where  a  senior  creditor  lays  by  for  a  long 
time,  the  junior  creditor  may  enforce  his  lien. 
(4  Ala.  Rep.,  548,  750;  1  Haywood,  72.) 

So,  a  junior  creditor  is  preferred  if  he  sells 
before  a  senior,  although  the  latter  takes  out  a 
aeries  of  executions.  (Aiken's  Dig.,  156,  ana 
acorresponding  principle  at  162.)  A  lien  of  an 
execution  was  held  to  be  destroyed  by  an  in- 
junction,    (Miner's  Ala.  Rep.,  878.) 

Where  there  is  a  series  of  appeals,  each  one 
acts  as  a  merger  of  the  preceding  ones.  <4 
Stewart  A  Porter,  269.) 

73*]  The  sureties  in  an  appeal  bond  are 
discharged  by  new  sureties  being  given  in  a 
hieher  court.  (4  Stewart  &  Porter,  275 ;  8  Por- 
ter, 188, 153:  Wuewell  v.  Monroe.  4  Ala.  Rep., 
9.  4  Ala.  Rep.,  648,  785.) 

2.  The  execution  was  wrongfully  issued. 

Erroneous  executions  are  voidable  where 
there  is  a  party  in  court  to  avoid  them;  but 
where  there  is  no  such  party,  they  are  void. 
There  are  numerous  authorities  for  this:  Fitz- 
herbert,  N.  B.,  267,  697,  where  an  elegit  was 
asid  to  be  void,  when  issued  after  the  death  of 
the  party,  without  a  set.  fa.;  Orlando  Bridg- 
roan's  Rep.,  464;  7  Bac.  Abr.,  188,  tit.  Scire 
Facia*,  C.  4;  1  Salkeld,  319;  2  Ld.  Raym., 
TO;  3  Saunders,  6,  note;  6  T.  R.,  868; 
Bingham  on  Ex.  121;  Chitty's  Genera)  Prac- 
tice, 522.    American  decisions:    1  Cowen,  711, 
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789;  10  Wend.,  206;  20  Johns.,  156;  16  Mass. 
Rep.,  191,  198;  10  Yerger,  828;  1  Yerger,  40. 

Personal  estate  is  held  to  be  the  fund  first 
applicable  to  debts,  and  real  estate  is  only  to 
be  reached  in  the  mode  therein  pointed  out. 
(Aiken's  Dig.,  151,  154,  156;  Clay's  Digest, 
191.) 

The  case  in  4  Stewart  &  Porter,  287,  has 
been  cited  on  the  other  side,  .in  which  it  is 
said  that  such  an  execution  is  only  voidable. 
But  it  is  an  obiter  dictum,  and  relies  on  18 
Johnson,  which  has  been  overruled  by  the 
cases  in  Cowen  and  Wendell;  and  even  the 
case  in  4  Stewart  &  Porter  says,  at  page  249, 
that  it  would  be  different  if  third  parties  were 
involved.  (4  Comyn's  Dig.,  250,  tit.  Execu- 
tion, F;  8  Ala.  Rep.,  254.) 

Mr.  Sergeant,  on  the  same  side: 

This  is  a  question  to  be  settled  by  authority. 
What  is  the  law  of  Alabama  on  the  subject  T 
Many  cases  have  been  cited,  but  the  latest  of 
all  has  not,  namely,  6  Ala.  Rep.,  657.  The 
case  in  4  Watts  was  decided  upon  principles 
peculiar  to  Pennsylvania  law.  [Mr.  8.  here 
commented  upon  this  case.]  But  what  is  the 
law  of  Alabama?  The  case  in  4  Ala.  Rep., 
785,  was  decided  in  January,  1848,  and  the 
present  case  was  tried  in  the  Circuit  Court  in 
the  following  March.  The  same  counsel  who 
were  employed  in  the  case  in  4  Ala.  Rep., 
were  engaged  in  this  one,  and  even  the  title 
was  the  same  in  both,  for  it  was  Erwin's  title, 
though  in  another  form.  The  subject  of  con- 
troversy was  this  very  title,  and  all  the  cases 
were  quoted. 

It  is  difficult,  if  not  impossible,  to  see  how 
the  court  could  have  decided  as  they  did  with- 
out deciding  the  precise  point  that  the  lien  of 
the  judgment  was  destroyed.  It  is  a  strictly 
local  law.  The  judge  who  tried  this  case  in 
the  court  below  had  before  him,  in  manuscript, 
the  decision  of  the  highest  court  in  the  State, 
and  it  was,  in  effect,  an  appeal  from  that  court 
to  the  Circuit  Court  of  the  United  States.  The 
defect  in  the  argument  of  Mr.  Yerger  is,  that 
it  does  not  inquire  what  the  law  of  Alabama 
actually  is,  but  what  *it  ought  to  be  ac-  [*74 
cording  to  the  principles  of  the  common  law. 
We  need  not  follow  the  distinction  between  a 
levy  upon  real  and  personal  property,  although 
it  is  obvious.  When  a  levy  is  made  on  per- 
sonal property,  the  sheriff  becomes  the  owner, 
and  it  is  hard  to  say  when  he  may  not  sell  it. 
But  in  land  he  acquires  no  ownership. 

Was  the  execution  wrongfully  issued?  The 
general  rule  of  law  is,  that  there  must  be  two 
parties.  In  1  Howard,  282,  286,  this  court 
said  that  an  execution  was  void  which  had 
been  issued  under  a  decree.  That  case  came 
up  from  Alabama,  and  the  decision  was, 
therefore,  upon  the  law  of  Alabama.  Why 
should  a  sheriff  sell  the  property  of  a  dead 
man  without  giving  notice  to  those  concerned? 
What  a  chance  for  roguery  and  fraud?  It  is 
said  on  the  other  side  that  the  execution  Is  only 
voidable.    But  who  is  to  avoid  it? 

Mr.  Crittenden,  for  plaintiff  in  error,  in 
reply: 

We  insist  that  the  execution  is  not  void,  but 
only  voidable.  It  is  admitted  that  the  judg- 
ment was  a  lien.  Some  cases  say  that  where 
an  execution  is  begun,  and  then  the  party  dies, 
the  execution  goes  on;  that  the  property  la  in 
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the  custody  of  the  law.  That  is  reasonable 
doctrine,  and  avoids  litigation.  A  set.  fa.  is 
often  more  troublesome  than  the  original  suit. 
It  is  possible  that  some  new  defense  may  be 
drawn  forth.  But  is  the  possibility  of  this  to 
overbalance  certain  wrong  on  the  other  side? 
No  good  reason  can  be  given  for  the  distinc- 
tion between  real  and  personal  property;  and 
yet  it  is  admitted  that  a  sale  of  personal  prop- 
erty would  be  good.  Such  distinctions,  with- 
out reason,  are  discreditable  to  law  and  to  sci- 
ence. The  law  of  Alabama  makes  real  es- 
tate responsible  for  debts  equally  with  chattels. 
The  case  of  Collingsworth  v.  Horn  covers  all 
the  ground  of  this  case,  and  has  not  been  over- 
turned. In  4  Ala.. Rep.,  752,  the  court  say 
they  "are  willing  to  leave  it  open  to  be  settled 
when  it  shall  arise,"  and  yet  in  6  Ala.,  the 
court  say  that  the  preceding  case  settles  the 
point.  They  seem  to  have  overlooked  the  fact 
that  in  4  Ala.,  the  court  were  willing  to  leave 
it  open.  Is  this  court  precluded,  in  such  a 
state  of  things,  from  examining  a  question 
upon  which  there  has  been  such  vibration?  In 
all  the  cases,  the  point  is  made  to  rest  upon  the 
common  law,  and  not  upon  the  statutes  of 
Alabama. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  first  execution  issued  upon  the  judg- 
ment, in  this  case,  was  issued  on  the  18th  of 
August,  1888,  during  the  lifetime  of  both  the 
defendants, and  was  therefore  regular  and  valid; 
but,  according  to  the  return  of  the  sheriff, 
a  levy  was  made  only  upon  the  property  of 
James,  the  surety,  and  was  abandoned  when 
the  proceedings  at  law  were  enjoined  by  the 
75*]  bill  in  chancery.  We  may  therefore  *lay 
this  execution  out  of  the  case.  For,  although, 
according  to  the  law  of  Alabama,  when  an  ex- 
ecution has  been  issued  during  the  lifetime  of 
a  defendant,  but  not  executed,  an  alia*  or  plu- 
ries  may  go  after  his  death,  and  the  personal 
estate  of  the  deceased  be  levied  on  and  sold  to 
satisify  the  judgment,  for  the  reason  that  the 
lien,  thus  regularly  acquired  under  the  first,  1b 
continued  by  the  succeeding  writs,  down  to 
the  time  of  the  sale;  yet  it  appears  to  be  well 
settled  there,  that  the  practice  has  no  applica- 
tion to  the  enforcement  of  executions  against 
the  real  estate  of  the  deceased.  {Lucas  v.  Doe, 
ex  <fowi.  Price,  4  Ala.  R.,  879,  N.  8. ;  Mason;/ 
etal.  v.  The  U.  8.  Bank,  lb.,  785;  and  Aber- 
crombie  v.  Hall,  6  lb.,  657.). 

The  validity  of  the  plaintiffs  title,  therefore, 
must  depend  altogether  upon  the  execution  is- 
sued on  the  10th  of  July,  1840,  nearly  one  year 
after  the  death  of  Hitchcock,  under  and  by  virtue 
of  which  the  premises  in  question  were  sold 
and  conveyed  to  him. 

At  common  law,  the  writ  of  fieri  facias  had 
relation  to  its  teste,  though  in  fact  issued  sub- 
sequently, and  bound  the  goods  of  the  defend- 
ant from  that  date.  The  Act  of  29  Car.  II. 
(re-enacted  in  most  of  the  States)  took  away 
this  relation  as  respected  the  rights  of  bona 
fide  purchasers,  and  confined  iurbinding  effect 
upon  the  goods  as  to  them  to  the  time  of  the 
delivery  of  the  writ  to  the  sheriff;  but  as  be- 
tween the  parties,  it  remained  as  it  stood  at 
common  law. 

One  consequence  of  this  relation  has  been, 
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that  if  the  execution  can  be  regularly  tested  in 
the  lifetime  of  a  deceased  defendant,  it  may  be 
taken  out  and  executed  against  his  goods  and 
chattels  after  his  death,  the  same  as  if  that 
event  had  not  intervened. 

The  theory  or  fiction  upon  which  this  result 
is  arrived  at  is,  that  the  execution  is  taken  in 
judgment  of  law  to  have  been  issued  at  the 
time  it  bears  date,  however  the  fact  may  have 
been,  and  that  being  prior  to  the  death 'of  the 
defendant,  and  the  goods  being  bound  from  the 
teste,  or  presumed  issuing,execution  upon  them 
is  deemed  to  have  commenced  in  the  lifetime 
of  the  party,  and  being  an  entire  thing,  may  be 
completed  notwithstanding  his  death. 

It  is  regarded  in  the  same  light  as  if  deliv- 
ered into  the  hands  of  the  sheriff  and  the  good* 
bound  in  the  lifetime  of  the  defendant,  for  the 
reason  the  officer  being  entitled  to  seize  them  at 
any  time  after  the  teste,  the  death  of  the  partv 
could  not  alter  the  right;  and  therefore,  though 
the  execution  came  to  the  sheriff  after,  still  if 
tested  before  his  death,  the  goods  may  be  seized, 
in  whose  hands  soever  they  may  be  found. 

In  illustration  of  the  extent  to  which  this  doc- 
trine of  relation  is  carried,  we  may  add,  it  has 
been  frequently  held,  that  if  a  judgment  is  en- 
tered in  vacation  against  a  defendant  who  died 
the  preceding  term,  an  execution  tested  on  adav 
in  the  said  term  prior  to  the  defendant's  death 
may  be  sued  out  without  a  scire  facias;  for,  a» 
the  judgment  signed  in  vacation  relates  to  and 
•is  considered  as  a  judgment  of  the  first  [*76 
day  of  the  preceding  term,  and  as  the  execution 
relates  to  the  judgment,  it  may,  in  point  of 
form,  be  considered  as  having  commenced  be- 
fore the  death  of  the  defendant,  on  account  of 
the  date  or  teste,  and,  of  course,  upon  the 
ground  above  stated,  being  an  entire  thing,  be 
completed  afterwards. 

There  are  numerous  authorities  establishing 
this  view  of  the  case  in  respect  to  the  enforce- 
ment of  judgments  and  executions  against  the 
goods  or  other  personal  estate  of  the  defendant. 
(Oilb.  on  Ex.,  14,  15 ;  Bing.  on  Ex.,  185,  198, 
190:  2  Tidd's  Pr.,  1000,  9th  Lond.  ed. ;  7  T.  R, 
24;6iJitf..  868.) 

This  doctrine  of  relation  is  resorted  to  with  a 
view  of.  meeting  and  avoiding  the  objection, 
which  might  otherwise  be  alleged,  that  tile 
rights  of  new  parties,  to  wit,  the  personal  rep- 
resentatives of  the  deceased,  would  be  affected 
by  the  issuing  and  enforcement  of  the  writ  up- 
on the  goods  after  the  death  of  the  defendant 
who  should  be  called  in  and  made  parties  to  the 
record  for  the  purpose  of  enabling  them  to  in- 
terpose a  defense,  if  any,  to  the  judgment  For 
upon  the  construction  given,  the  writ  is  regard 
ed  as  having  been  issued  in  the  lifetime  of  the 
defendant  himself,  and.  inasmuch  as  he  had 
not  taken  any  steps  to  arrest  it  before  his  death, 
no  good  reason  could  be  given  for  the  interpo- 
sition of  his  representatives.  They,  upon  the 
view  taken,  were  not  new  parties,  nor  parties 
at  all  to  the  proceedings,  as  the  last  step  in  the 
appropriation  of  the  goods  to  the  satisfaction 
of  the  judgment  bad  been  taken  in  the  lifetime 
of  their  intestate. 

The  same  doctrine,  it  seems,  has  been  add 
to  be  equally  applicable  to  executions  against 
the  lands  and  tenements  of  a  deceased  defend- 
ant, and  therefore  an  elegit  bearing  teste  before 
may  be  issued  after  his  death,  for  the  u— m  i 
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given  in  the  case  of  executions  against  the  goods 
and  chattels.  (2  Tidd's  Pi..  1084,  9th  Lond. 
«d.) 

It  is  otherwise  as  respects  the  writ  of  extent 
issued  against  the  king's  debtor;  for.  as  that 
cannot  be  antedated,  but  must  bear  teste  on  the 
day  it  issues,  it  can  only  be  issued  against  the 
lands  and  goods  in  the  lifetime  of  the  defend- 
ant. Another  writ  issues  in  case  of  his  death 
to  the  sheriff  to  inquire  into  the  special  circum- 
stances before  execution  is  enforced.  (2  Tidd's 
Pr.,  1049,  1058,  1067.) 

This  series  of  cases,  coming  down  from  the 
earliest  history  of  the  law  on  the  subject,  and 
the  reasons  assigned  in  support  of  them,  neces- 
sarily lead  to  the  result — and  which  has  also 
been  confirmed  by  express  decision  in  all  courts 
where  the  authority  of  the  common  law  pre- 
vails— that  an  execution  issued  and  bearing 
teste  after  the  death  of  the  defendant  is  irregu- 
lar and  void,  and  cannot  be  enforced  either 
against  the  real  or  personal  property  of  the  de- 
fendant, until  the  judgment  is  revived  against 
the  heirs  or  devisees  in  the  one  case, or  personal 
77*Trepresentatives  in  the  other.  *(Fitz.  N.  B. 
2M; Haneood  v.  PhiUipt.O.  Bridgman's R.,478; 
Dyer's  R.,  766;  PI.,  81 ;  2  Wms.  Saund.,  8,  n; 
2  Ld.  Raym.,  849;  Archb.  Pr.,  282;  2  lb., 
m-.Woodeock  v.  Bennett,  1  Cow., 711 ;  10  Wend., 
212;  HUdrtth  v.  Thompton,  16  Mass.,  191.) 

Mr.  Williams,  in  his  note  to  the  case  of  Jeff- 
man  v.  Morton  (2  Wms.  Saund.,  6,  n),  says, 
that  if  the  defendant  dies  within  the  year,  the 
plaintiff  -  cannot  have  an  elegit  under  the  stat- 
ute of  Westm.  2  against  his  lands  in  the  hands 
of  his  heirs  or  terre-tenants,  or  generally  any 
other  execution,  without  a  tcire  facial  against 
his  heirs  and  terre-tenants,  or  personal  repre- 
sentatives, although  he  may  in  some  cases  have 
a  fieri  facial  against  his  goods  in  the  hands  of 
the  executors,  referring  to  the  exception  to  the 
general  rule,  when  issued  in  the  lifetime  of  the 
defendant.  So  if  the  connusee  dies  within  the 
year,  his  executor  cannot  have  an  elegit  at  com- 
mon law  without  a  tcire  facia*,  nor,  if  the  con- 
nosor  dies  within  that  time,  can  the  connusee 
have  an  elegit  against  his  heir  or  terre-tenant 
without  such  writ.  The  rule  being,  he  says, 
that  where  a  new  person  who  was  not  a  party 
to  the  judgment  or  recognizance  derives  a  ben- 
efit or  becomes  chargeable  to  the  execution, 
there  must  be  a  tcire  facia*  to  make  him  a  party 
to  the  judgment  or  recognizance.  (Penoyer  v. 
Brace,  1  Ld.  Raym.,  245;  8.  C,  1  8alk.,  819, 
320;  8.  C,  Carth.  404.) 

8och  is,  we  apprehend,  the  settled  law  of  the 
ease,  where  the  judgment  is  against  one  defend- 
ant, and  the  execution  issued  and  tested  after 
his  death. 

In  the  case  before  us,  the  judgment  upon 
which  the  execution  was  issued  and  the  lands 
•old  had  been  rendered  against  two  defendants, 
one  of  whom  was  living  at  the  time,  but  the 
lands  sold  belonged  to  the  estate  of  the  de- 
ceased. And  it  is  material  to  inquire,  whether, 
in  this  aspect  of  the  case,  a  different  rule  can 
be  applied  to  the  sale. 

At  common  law,  a  judgment  or  recognizance 
in  the  nature  of  a  judgment  did  not  Bind  the 
lands  of  the  defendant,  nor  did  the  execution 
disturb  the  possession,  as  it  went  only  against 
the  goods  and  chattels.  The  Statute  of  Westm. 
2,  ch.  18  (18  Ed.,  I.),  first  subjected  the  lands 
How  ABO  4. 


of  the  debtor  to  execution  on  a  judgment  re- 
covered, against  him,  and  gave  the  plaintiff  the 
writ  of  elegit  by  virtue  of  which  the  sheriff 
seized  and  delivered  a  moiety  of  the  lands  un- 
til the  debt  was  levied  out  of  the  rents  and 
profits.  Under  this  statute,  a  moiety  of  the 
land  is  deemed  bound  from  the  rendition  of  the 
judgment.  (2  Bac.  Abr.,  tit.  Execution,  685;  8 
Bl.  Com.,  418;  8  Co,  12;  The  People  v.  Hatkini 
7  Wend.,  466.) 

Before  the  statute,  a  judgment  was  consid- 
ered a  charge  only  upon  the  personal  estate  of 
the  defendant ;  since,  a  charge  upon  both  the 
real  and  personal  estate. 

Before  and  since  the  statute,  in  case  of  a 
judgment  against  two  defendants,  and  the  death 
of  one,  the  charge  of  the  judgment  survived 
against  the  personal  estate  of  the  survivor;  and 
execution  *could  be  taken  out  against  1*78 
him  within  the  year  without  a  tcire  faciat,  and 
the  debt  levied.  (2  Tidd,  1120:  1  Salk.,  820; 
Bing.  on  Ex.,  186;  Norton  v.  Lady  Harvey,  2 
Wms.  Saund.,  50,  51,  n.  4,  and  72,  n.  8;  16 
Mass.,  198,  n.  2;  1  Cow.,  738.) 

The  writ,  however,  must  be  in  form  against 
both,  to  correspond  with  the  record,  but  it  could 
be  executed  against  the  goods  of  the  survivor 
only;  or,  on  making  a  suggestion  of  the  death 
upon  the  record,  the  writ  could  be  against  the 
survivor  alone.    (Ibid.) 

And  if  the  judgment  against  both  defendants 
is  founded  upon  contract,  the  surviving  defend- 
ant is  entitled  to  contribution  out  of  the  estate 
of  the  deceased  (Bing.  on  Ex.,  187.  and  cases 
cited);  if  upon  tort,  it  would  be  otherwise. 

But  since  the  statute,  if  the  plaintiff  seeks  to 
enforce  the  judgment  against  the  real  estate  of 
the  defendants  in  the  case  put,  he  must  revive 
it  by  tcire  facia*  against  the  surviving  defend- 
ant, and  the  heirs,  devisees,  and  terre-tenants 
of  the  deceased,  before  execution  can  regularly 
issue.  For,  as  to  the  real  estate  of  the  defend- 
ants, the  charge  of  the  judgment  does  not  sur- 
vive; and  the  execution  must  go  against  the 
.lands  of  both ;  and  as  it  cannot  be  regularly  is- 
sued against  the  deceased  codefendant,  nor  be 
allowed  to  charge  the  estate  in  the  hands  of  his 
heirs,  devisees,  or  terre-tenants,  until  they  have 
notice,  and  an  opportunity  to  set  up  a  defense, 
if  any,  to  the  judgment,  a  tdre  facia*  is  indis- 
pensable to  the  regularity  of  the  execution.  (2 
Wms.  Saund.,  51,  n.  4;  Bing.  on  Ex.,  187,  and 
cases  cited;  4  Mod.,  816;  3  Co.,  14,  a;  1  Ld. 
Raym.,  244;  S.  C,  1  Salk.,  820;  8.  C,  Carth., 
404;  16  Mass.,  198,  n.;  1  Cow.,  711.) 

It  will  be  seen,  therefore,  upon  these  author- 
ities, that  the  same  objection  exist,  both  in 
principle  and  in  reason,  as  it  respects  the  en- 
forcement of  a  judgment  against  two  by  a  sale 
of  the  real  estate  on  execution  after  the  death 
of  one,  which  have  been  shown  to  exist  against 
the  enforcement  of  a  judgment  against  a  single 
defendant  after  his  death.  For  as  the  charge 
of  the  judgment  against  the  lands  does  not 
survive,  but  continues  upon  the  lands  of  both 
after  the  death  of  one,  the  same  as  before,  and 
cannot  be  enforced  against  the  real  estate  of  the 
survivor  alone,  as  in  the  case  of  the  personalty, 
and  the  execution  must  therefore  be  issued 
against  both  if  issued  at  all,  it  is  obvious  the 
lands  of  the  deceased,  in  that  event,  are  as  liable 
to  be  sold  by  the  sheriff  as  the  lands  of  the 
survivor.   The  rights  of  the  heirs  and  devisees, 
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and  the  reasons  for  protecting  them  by  the  scire 
facia*,  are  the  same  in  the  one  case  as  in  the 
other;  and  when  the  law  disables  the  plaintiff 
from  suing  out  execution  against  the  real  estate 
on  a  judgment  against  one  defendant  after  his 
death,  it  must  equally  disable  him  from  suing 
it  out  on  a  judgment  against  two,  after  the  death 
of  one.  Otherwise,  in  both  cases,  the  interest 
of  new  parties,  upon  whom  the  estate  has  fallen, 
or  to  whom  it  may  have  passed,  is  liable  to  be 
suddenly  and  without  notice  devested  by  the 
silent,  and  till  then  dormant,  powjr  of  the  law; 
79*]  "parties,  too,  who  from  their  age  and 
situation  in  life  will  not  (infrequently  be  the 
least  qualified  to  understand  and"  protect  these 
Interests,  being  the  children  of  the  deceased  de- 
fendant. 

This  writ  of  scire  facias  is  also  made  neces- 
sary in  order  to  secure  the  judgment  in  casus 
where  the  plaintiff  has  neglected  to  take  out 
execution  within  the  year.  And  yet  it  has  al- 
ways been  held,  that,  if  taken  out  after  the 
year,  the  sale  under  it  is  valid,  and  the  title  of 
the  purchaser  protected.  The  execution  is  not 
void,  but  voidable,  and  may  be  regularly  en- 
forced unless  set  aside  on  motion. 

In  analogy  to  this  course  of  decision,  it  has 
been  argued  that  an  execution  issued  after  the 
death  of  the  party  should  not  be  considered 
void,  and  the  sale  under  it  a  nullity,  and  that 
the  only  remedy  should  be  on  a  motion  to  set  it 
aside. 

Before  the  Statute  Westm.  2,  already  referred 
to  (ch.  46).  if  the  plaintiff  had  neglected  to  take 
out  execution  within  the  year,  his  only  remedy 
was  an  action  of  debt  on  the  judgment.  The 
law  presumed  it  had  been  satisfied,  and  there- 
fore drove  the  plaintiff  to  a  new  original.  (3 
Tidd,  1102;  1  Bine,  on  Ex.,  128,  ».)  This 
statute  extended  to  him  the  writ  of  teire  facia*, 
by  means  of  which  the  judgment  could  be  en- 
forced after  the  year  by  execution,  and  as  the 
writ  could  thus  be  issued  after  the  year  by  teire 
facia*,  the  judges  held,  if  issued  without,  and 
the  defendant  did  not  interpose  and  set  it  aside,. 
it  was  an  implied  admission  that  the  judgment 
was  unsatisfied  and  existed  in  full  force.  The  is- 
suing, under  the  circumstances,  was  regarded 
simply  as  an  irregularity  which  it  was  com- 
petent for  the  party  defendant  to  waive. 

It  is  apparent  that  the  analogy  between  this 
class  of  cases  and  the  one  under  consideration  is 
exceedingly  remote  and  feeble,  and  that  they 
stand  upon  different  and  distinct  grounds,  and 
the  conclusions  arrived  at  upon  substantially 
different  and  distinct  considerations. 

Another  ground  has  been  urged  in  support 
of  the  sale  in  this  case  which  deserves  notice. 

It  has  been  argued  that  the  grantees  of  lands 
sold  on  a  judgment  against  the  grantor,  or 
previous  owner,  through  whom  the  title  was 
derived,  where  the  sate  confessedly  would  be 
valid,  stand  upon  the  same  footing  as  the  heirs 
or  devisees  in  the  case  of  a  sale  after  the  death 
of  the  defendant. 

But  the  distinction  between  the  two  cases  is 
manifest. 

•  In  the  first  place,  the  grantee,  in  making  the 
purchase,  Is  presumed  to  have  made  the  proper 
inquiry  into  the  nature  and  validity  of  his  title, 
ana  therefore  to  have  known  of  the  existence  of 
the  incumbrance,  and  to  have  taken  the  neces- 
sary precautionary  measures  against  it. 
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The  sale  on  the  execution  cannot  take  bin 
by  surprise,  with  ordinary  attention  to  his 
rights. 

And  in  the  second  place,  the  defendant  in  the 
execution,  not  the  'grantee,  is  the  party  [*80 
most  deeply  interested  in  the  proceeding;  far  if 
his  grantee,  or  any  succeeding  grantee  trader 
the  title,  should  be  dispossessed  by  reason  of  t 
sale  on  a  prior  incumbrance  by  judgment,  be, 
the  defendant  in  the  execution,  would  bt  an- 
swerable over  upon  his  covenants  of  tide. 

The  grantee,  therefore,  is  neither  exposed  to 
a  sale  under  the  judgment  by  surprise,  nor  n 
he  the  party  usually  interested  in  the  sale.  Up- 
on the  whole,  without  pursuing  the  eismlmtion 
farther,  we  are  satisfied,  that,  according  to  the 
settled  principles  of  the  common  law,  sod 
which  are  founded  upon  the  most  cogent  ind 
satisfactory  grounds,  the  execution  having  sv 
sued  and  bearing  teste  in  this  case  after  tor 
death  of  one  of  the  defendants,  the  judgment 
was  irregular  and  void;  and  that  the  sale  sod 
conveyance  of  the  real  estate  of  the  deceued 
under  it  to  the  plaintiff  was  a  nullity. 

We  may  further  add,  that  since  this  suit  vat 
commenced,  and  while  it  was  pending  is  the 
Circuit  Court  of  the  United  States,  the  Turin* 
court  in  the  State  of  Alabama,  have  had  the 
same  question  before  them,  and  have  arrived  it 
a  similar  result.  (6  Ala.  Rep.,  657.) 

Judgment  of  the  Circuit  Court  affirmed. 

Clted-B  How.,  M;  18  How,  287;  Z  WalL.  JBT;  4 
Wall.,  218. 
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CHARLES  GRATIOT,   Ftatntif  in  Brrtr, 

v. 

THE  UNITED  STATES. 

Superintending  engineer  on  military  turrit  tiaUt 
to  be  required  to  act  in  ditburtmg  public  mtmj 
— cannot  charge  committiont  upon  tuck  tut 
— evidence  of  official  dutiet — extra  eompemtHm 
for  extra  tervicet  not  allotted  on  error  m  «*■ 
teneeof  proof  of  tervicet — army  regulatunu. 

The  67th  article  of  the  General  Regulatio 
Army,  published  in  1821,  recognizes  two  d" 
officers  upon  fortifications;  namely,  the 
fortifications  and    the   superintending 
Where  there  is  no  agent,  the  superintending  « 
gineer  can  be  required  to  perform  his  duty  in 
compensation  which  Is  fixed  by  the  army  regukv 
tions.  The  receipt  of  a  su  m  of  money  by  the  super- 
intending engineer,  and  custody  of  it  until  It  eo' 
be  turned  over  to  the  agent,  will  not  justify  a  ehtnr> 
of  two  and  one  half  per  cent,  commission.    . 
case  of  such  charge,  there  is  no  foun<" 
question  of  usage  to  be  left  to  the  Jury. 

In  this  particular  cage,  the  charge*  made 
oral  Gratiot  for  collecting  money  las  star~ 
sixth,  seventh,  and  eighth  items  of  his 
were  already  Included  in  his  charge  for 
contained  tn  the  second  item,  because 
bursing  these  sums  he  was  acting  as  agent 
tifleatlons    as   well   as    superintending    a 
which  duty  the  department  had  a  right  to  raqvSN 
him  to  perform  at  a  fixed  compensation,  which  b 
already  been  allowed.    The  court  below  were  n 
in  refusing  to  permit  evidence  in  support « " " 
charges  to  go  to  the  Jury,  because  the  oa 
dence  was  the  transcript,  which  was  not  ■ 
in  law. 

The  charge  of  two  and  one  half  per  cent,  i 
tained  in  the  second  item  of  the  account 
authorized  by  law,  because  It  i 


Note.— .-in  to  extra  compensation  to  puMk 
see  note  to  United  States  v.  Macdaniel.  7  Pet,  L 
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charges  of  commission  upon  money  which  had 
come  into  his  bands  for  stoppages,  or  for  remit- 
tances made  to  him  as  disbursing  agent,  as  above 
described. 

The  charge  of  a  commission  of  two  and  one  half 
per  cent,  for  disbursements  other  than  those  on 
forts  Monroe  and  Calhoun,  as  contained  in  the  third 
item  of  his  account,  was  a  charge  for  disbursing  in 
the  character  of  superintending  engineer,  acting 
«ho  as  agent  for  fortifications,  and  is  not  allowed 
bylaw. 

The  charge  for  extra  official  services,  as  contain- 
ed in  the  fourteenth  item  of  the  account.  Is  the 
suie  which  this  court  substantially  rejected  when 
this  case  was  formerly  under  consideration,  report- 
ed In  IS  Peters,  except  the  charge  for  superintend- 
ence relative  to  the  northern  boundary  of  Ohio. 
Excepting  this,  the  other  services  were  within  the 
ordinary  special  duties  of  chief  engineer:  and  there 
«!•]  being  *no  proof  of  what  these  extra  official 
•ervloes  bad  been  except  the  account  Itself,  the 
court  below  did  not  err  In  excluding  it  from  the 
Jury. 

The  charge  for  extra  official  services  was  against 
law,  because  the  duties  performed  necessarily  be- 
longed to  the  office  of  chief  engineer,  and  If  any 
•errices  were  performed  beyond  the  duties  of  that 
office.  It  was  necessary  that  evidence  should  be  in- 
troduced to  show  what  had  been  the  chief  engin- 
eer's personal  as  well  as  official  agenoy. 

It  was  the  province  of  the  court  below  to  decide, 
w  matter  of  law,  what  were  the  duties  of  the  chief 
engineers,  and  to  judge  whether  any  evidence  had 
Jew  Induced  tending  to  show  that  General  Gratiot 
had  performed  any  services  not  appertaining  to  his 
nation  as  chief  engineer. 

The  army  regulations  under  which  General 
Gratiot  was  removed  from  West  Point  to  Wash- 
ington were  authorized  by  law,  and  his  brevet 
rank  did  not  release  him  from  discharging  the  du- 
ties of  his  commission  proper. 

THI8  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 

It  was  the  same  case  which  was  before  this 
court  at  January  Term.  1841,  which  is  reported 
in  13  Peters,  336.  Being  sent  back  to  the  Cir- 
cuit Court,  it  came  up  for  trial,  after  sundry 
preliminary  proceedings,  which  it  is  not  impor- 
tant to  state,  on  the  25th  of  April.  1843.  On 
the  trial,  the  United  States  produced  and  gave 
in  evidence  to  the  jury  two  transcripts  from 
the  books  and  proceedings  of  the  Treasury  De- 
partment, which  were  the  same  as  those  pro- 
duced upon  the  former  trial.  The  plaintiff  also 
pre  in  evidence  an  original  account,  rendered 
by  the  defendant  Gratiot  to  the  plaintiff, 
•Hied  by  the  defendant,  showing  a  balance  in 
Mi  hands  of  $85,000  due  on  account  of  the 
ation  for  a  fort  at  Grand  Terre,  Loui- 


Tk*  plaintiff's  case  being  here  closed,  the 
(MsiKbuit  produced  his  account  against  the 
Palled  States,  and  proved,  by  a  transcript 
tan  the  books  and  proceedings  of  the  Treas- 
ury Department,  that  each  and  every  item  of 
Ultaeorjnt  had  been  duly  presented  to  the  ac- 
fflWlttwg  officers  of  the  Treasury  Department 
lar  allowance  against  the  United  States,  and 
Wtlwen  by  the  said  officers  disallowed ;  which 
MMFJBtwasin  the  words  and  figures  following, 
ifaMsti 

1  Jhjaf  iff  Auditor  on  General  Qratiot' »  Account. 

■•part  6f  the  Third  Auditor  of  the  Treasury 
411  flat  accounts  and  claims  of  General 
Castries  Gratiot,  late  chief  engineer,  trans- 
BsttH  to  him  by  the  Solicitor  of  the  Treas- 
tbe  85th  of  March,  1841;  for  the  de- 
i  Of  the  accounting  officers  thereon. 
For  the  safe  keeping  of  and  re- 
r  for  the  following  sums  placed  in 


the  custody  of  Charles  Gratiot,  from  the  27th 
of  August  up  to  the  7th  and  20th  of  Septem- 
ber, 1821,  the  dates  of  their  being  turned  over 
to  James  Maurice,  as  shown  on  the  credit  side 
of  the  treasury  transcript  admitted  in  evidence 
in  the  Circuit  Court  of  Missouri,  in  the  case 
of  The  United  State*  v.  Charles  Gratiot, 
'during  the  April  Term  of  1840,  this  [*82 
during  a  period  of  time  that  he  was  not  a  dis- 
bursing agent,  viz: 
On  account  of  Fort  Calhoun,  $19,500.00 
*'        "     of  Fort  Monroe.  26,550.00 


Making  the  aggregate  sum  of     $46,050.00 

Commission  on  $46,050,  according  to  usage 
in  like  cases,  at  2+  per  cent.,        •        $1,151.25 

2.  For  disbursing,  from  the  20th  of  May, 
1822,  to  the  80th  of  September,  1829,  both  in- 
clusive, $84,325.58,  on  account  of  the  appro- 
priations for  fortifications,  other  than  those  on 
forts  Monroe  and  Calhoun,  for  which  a  separate 
and  distinct  accountability  was  imposed  by  law, 
and,  according  to  the  decision  of  the  Supreme 
Court  of  the  United  States,  as  also  that  of  the 
Secretary^ of  War  of  the  26th  of  May,  1881 ,  in  the 
case  of  Tuttle,  constituted  a  separate  agency. 
Vide  opinion  of  the  Supreme  Court  of  1841,  on 
the  subject,  and  accounts  of  Tuttle,  on  file  in 
the  third  auditor's  office,  by  which  latter  it  is 
shown,  that  although  he  (Tuttle)  received  com- 
pensation for  the  construction  or  repairs  of  a 
fort,  he  was  entitled  to,  and  did  receive,  an 
additional  compensation  for  disbursing,  at  the 
same  time  and  place,  the  funds  for  other  and 
distinct  appropriations,  and  that  he  also  re- 
ceived at  the  same  time,  a  like  compensation 
for  disbursing  the  funds  of  each  separate  ap- 
propriation for  piers  at  New  Castle  and  Marcus 
Hook. 

Commission  on  $84,325.58,  at  2}  per  cent., 
as  allowed  by  general  regulations  of  the 
army,  -  $2,108.14 

3.  For  disbursing  $30,581.60,  on  account  of 
the  appropriation  for  the  repairs  and  contingen- 
cies of  fortifications,  from  the  1st  of  Novem- 
ber, 1828,  to  the  80th  of  September,  1829,  both 
days  included,  as  shown  by  treasury  transcript 
referred  to  above,  which  disbursements  were 
other  than  those  on  forts  Monroe  and  Calhoun, 
it  having  been  the  usage  of  the  department  to 
make  the  like  compensation  for  disbursements 
under  the  like  circumstances. 

Commissions  on  $80,531.60,  at  2i  per  cent., 
being  less  than  $2  per  day,  -         $768.29 

4.  For  disbursing  $591,039.00,  on  account 
of  the  appropriations  for  Fort  Calhoun,  from 
the  18th  of  November,  1821,  to  the  30th  of 
September,  1829,  both  days  included,  2,879 
days,  at  $2  per  day,  being  less  than  2T  per 
cent.,  as  allowed  by  general  regulations  of  the 
army. 

Account  before  rendered.        -        $5,758.00 

5.  For  disbursing  $819,677.64,  on  account  of 
the  appropriations  for  Fort  Monroe,  from  the 
18th  of  November,  1821,  to  the  80th  of  Sep- 
tember, 1829,  both  days  included,  2,879  days, 
at  $2  per  day,  as  allowed  by  general  regula- 
tions of  the  army. 

Account  before  rendered,        -        $5,758.00 

•6.  For  collections  of  money  made  for  [*83 

the  United  States  from  Jacob  Lie  wis  &  Co. .  as  per 

accompanying  abstract,  marked  A,  which  serv- 
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ice  did  not,  under  the  regulations,  enter  into  or 
form  any  part  of  the  duties  of  a  "  disbursing 
agent." 

Commissions  on  the  sums  collected,  viz., 
$34.385.U1,  at  2i  per  cent.,  according  to  usage 
in  similar  cases,      ....        $608,89 

7.  For  ditto,  ditto,  from  Samuel  Cooper,  as 
per  accompanying  abstract,  marked  B. 

Commissions  on  the  same  collected,  viz., 
$3,288.62,  at  &i  per  cent.,        -       -        $80.84 

8.  For  ditto,  ditto,  for  sales  of  public  prop- 
erty, &c.,  as  per  accompanying  abstract, 
marked  C. 

Commissions  on  sums  collected,  viz.,  $16.- 
150.81,  at  2*  per  cent.,  -       -       $408.77 

9.  For  480  barrels  cement,  account  rendered 
and  admitted  to  his  credit  in  former  settle- 
ment, $1,404.00 

10.  For  quarters  furnished  Lieuts.  Dutten 
and  Mordecai,  on  account  of  forts  Monroe  and 
Calhoun. 

Accounts  heretofore  rendered,       •      $40.00 

11.  For  this  amount  paid  to  Robert  Archer, 
for  medical  attendance  on  persons  employed  at 
forts  Monroe  and  Calhoun. 

Accounts  before  rendered,         -         $562.00 

12.  For  this  amount  expended  on  account  of 
repairs  and  contingencies  of  fortifications,  $845.- 
69.  Account  before  rendered  and  passed  to  the 
credit  of  General  Gratiot  in  former  settlement. 

13.  For  the  following  sums  withheld  by  the 
treasury  officers,  viz. : 

Pay  and  emoluments  from  the  1st  of  April, 
1886,  to  the  6th  of  December,  1888,  both  days 
included,         ....         $10,768.99 

Allowance  for  fuel  and  quarters 
for  same  period,  -       -  905.80 

Transportation  of  officers'  baggage,      618.67 


$12,284.46 


14.  For  certain  extra  official  services,  as 
more  fully  set  forth  in  the  accompanying  ac- 
count marked  D,  viz. :  for  his  extra  official 
services  in  conducting  the  affairs  connected 
with  the  civil  works  of  the  internal  improve- 
ment carried  on  by  the  United  States;  and  in 
conducting  also  the  affairs  connected  with  the 
execution  of  the  Act  of  Congress  of  July  14, 
1882,  "  to  provide  for  the  taking  of  certain  ob- 
servations preparatory  to  the  adjustment  of  the 
northern  boundary  line  of  the  State  of  Ohio," 
referred  to  the  engineer  bureau  for  execution 
by  the  executive  of  the  United  States,  and  other 
extra  official  services  connected  with  the  afore- 
said items  of  charge,  and  which  did  not  con- 
stitute any  part  of  his  duties  as  a  military 
officer,  but  which  properly  appertained  to  the 
duties  and  functions  of  civil  engineering,  and 
were  performed  under  an  understood  or  im- 
84*]  plied  "contract  with  the  War  Department, 
under  the  sanction  and  authority  of  the  Presi- 
dent of  the  United  States,  to  be  compensated 
therefor,  over  and  above  my  official  pay  and 
emoluments,  at  a  reasonable  rate  of  compensa- 
tion according  to  the  established  usage  of  the 
department  in  analogous  cases,  from  the  30th 
of  July,  1828,  to  the  6th  of  December,  1888, 
both  days  included,  10  years  and  180  days,  at 
$3,600  per  annum,  that  being  the  pay  granted 
to  John  S.  Sullivan,  David  Shriver,  James 
Geddes,  and  Nathan  S.  Roberts,  Esqrs.,  civil 
engineers  employed  under  the  Act  of  the  80th 
88* 


of  April,  1824,  entitled  "  An  Act  to  procure 
the  necessary  surveys,  plans,  and  estimates  up- 
on the  subject  of  roads  and  canals,"  and  las 
than  the  extra  pay  of  Captain  Andrew  Ttlcott, 
of  the  corps  of  engineers,  while  he  was  em- 
ployed under  the  orders  of  the  engineer  bureau, 
in  executing  the  Act  of  the  14th  of  July,  1832. 
above  referred  to,       -       -       -       $37,282.19 
15.  For  certain  extra  official  services,  speci- 
fied in  the  items  of  charge  contained  in  accom- 
panying account  marked  E,  none  of  which 
services  constituted  any  part  or  parcel  of  the 
duties  or  services  appertaining  to  the  office  or 
functions  of  any  engineer,  civil  or  military, 
nor  of  the  proper  business  of  civil  or  military 
engineering,  nor  of  any  of  the  legal  or  pre- 
scribed duties  or  functions  of  my  office  of  chief 
engineer,  or  colonel  of  engineers,  nor  in  any 
manner  included  in  my  official  compensation 
as  chief  engineer,  colonel  of  engineers,  or  bri- 
gade-general by  brevet  in  the  army  of  the  United 
States;  but  all  of  which  services  were  extra 
official  in  relation  to  each  and  every  of  my  said 
official  capacities,  and  were  performed  under  an 
understood  or  implied  contract  with  the  War 
Department,  under  the  sanction  and  authoritr 
of  the  President  of  the  United  States,  to  be 
compensated    therefor   over   and   above  my 
official  pay  and  emoluments  at  a  reasonable 
rate  of  compensation,  according  to  the  estab- 
lished usage  of  the  department  in  analogous 
cases.    For  the  specification  of  all  which  serv- 
ices, I  refer  to  the  items  in  my  said  account  £, 
all  of  which  I  am  prepared  to  show,  and  prove, 
were  in  fact  such  extra  official  services,  and  en- 
titled me,  under  such  understood  or  implied 
contract,  to  such  reasonable  compensation  over 
and  above  my  official  pay  and  emoluments  as 
aforesaid,  viz: 

The  United  State*  to  Charles  Gratiot,     Dr. 

Item*: 

No.  1.  For  his  extra  official  services  at  one 
of  the  desks  or  bureaux  of  the  War  Depart- 
ment, from  the  80th  of  July,  1828.  to  the  «th 
of  December,  1838,  both  days  included,  10  years 
and  ISO  days,  in  receiving,  acting  on,  and  caus- 
ing to  be  filed  for  safe  keeping,  in  the  archives 
of  said  desk  or  bureau,  23,408  letters  and  oth- 
er papers  (not  accounts),  10  years  and  130 
days. 

2.  For  his  entire  official  services  at  one  of  the 
desks  or  bureaux  of  the  War  Department,  from 
the  30th  of  July,  1828.  to  the  6th  *of  De-  [*85 
ceraber,  1838,  both  days  included,  responding 
to  the  letters  or  other  communications  address- 
ed to,  or  referred  by,  the  Secretary  of  War  to 
said  desk  on  business  pertaining  property  to 
the  administrative  branch  of  the  War  Depart- 
ment, which  responses  have  in  the  aggregate 
filled  10,008  pages  of  folio  post  record,  10  yean1 
and  180  days. 

3.  For  ditto,  ditto,  ditto,  during  the  sa 
period  of  time  as  the  preceding,  in  examioinj 
and  causing  to  be  filed,  and  preservation  oj 
the  returns  of  property  received  from  tin 
agents  acting  under  the  orders  of  said  desk  <i 
bureau,  say  about  100  agents  in  number,  oa  at 
average,  10  years  and  130  days. 

4.  For  ditto,  ditto,  ditto,  during  the  m 
period,  as  the  preceding,  in  examining  the  est) 
mates  for  funds  yearly,  quarterly,  and  montli 
ly,  from  the  disbursing  agents  in  correspond 
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«nce  with  said  desk  or  bureau,  about  100  agents 
on  an  average;  making  requisitions  on  the  Sec- 
retary of  War,  for  the  funds  to  be  remitted  to 
said  agents  by  the  Treasury  Department;  di- 
recting the  mode  of  applying  and  accounting 
for  the  funds  so  remitted;  keeping  the  account 
with  the  treasury  for  such  remittances;  exam- 
ining the  vouchers  rendered  by  the  said  dis- 
bursing agents  in  reference  to  price  and  appli- 
cation of  the  articles  and  labor  paid  tor, 
and  finally  transmitting  the  said  accounts  to 
the  auditor  for  settlement,  10  years  and  180 
days. 

Note.  The  amount  disbursed  by  said  agents, 
and  accounted  for  to  the  treasury  during  the 
time  specified,  was: 

For  fortifications,  -  •  -  $7,899,571.75 
"  internal  improvement,  -  10,242,435.42 
"  light-houses  and  beacons,  -  91,842.77 
"  Military  Academy,  -  -  844,411.75 
"  lithographic  presses,  •  -  -  2,057.20 
'•  N.  W.  executive  building,  -  8,120.59 
"    northern  boundary  of  Ohio,    -    35,674.63 


$18,609,104.11 


5.  For  his  extra  official  services  at  one  of  the 
desks  or  bureaux  of  the  War  Department,  from 
the  30th  of  July,  1828,  to  the  6th  of  December, 
1838,  both  days  included,  in  making  weekly 
reports  to  the  Secretary  of  War  of  the  proceea- 
iags  in  said  bureau  in  relation  to  each  letter  or 
other  paper  referred  from  him,  or  written  by 
direction  of  the  War  Department,  10  years  and 
130  days,  per  annum. 

6.  For  ditto,  ditto,  ditto,  in  causing  all  let- 
ters and  other  papers  prepared  at  said  desk  or 
bureau  to  be  recorded  in  books  procured  for 
that  purpose.  Term  of  service,  from  the  30th 
of  July,  1828,  to  the  6th  of  December,  1838, 
both  days  included,  10  years  and  180  days. 
8©*]  *7.  For  his  extra  official  services  at  one 
of  the  desks  or  bureaux  of  the  War  Depart- 
ment, from  80th  July,  1828,  to  6th  December, 
1838,  both  days  included,  in  examination  and 
approval,  or  return  to  the  agent  or  party  to  the 
contract;  for  correction  or  alteration  of  all  con- 
tracts appertaining  to  works  to  be  executed  un- 
der the  direction  of  the  said  desk  or  bureau, 
and  their  (the  contract)  subsequent  transmission 
to  the  Second  Comptroller  of  the  Treasury  for 
file.  10  years  and  130  days. 

8.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  80th  July,  1828,  to  6th  December,  1838, 
both  days  included,  in  examination  of,  and  re- 
porting upon,  all  doubtful  or  disputed  claims 
under'  contracts  executed  under  the  supervision 
at  said  desk  or  bureau ;  and  in  making  special 
reports  on  cases  of  claims  referred  to  the  War 
Department,  by  resolution  of  either  branch  of 
National  Legislature,  or  in  reply  to  calls  from 
-committees,  or  individual  members  of  Con- 
grem,  governors  of  States  and  Secretary  of 
War.  on  application  made  to  Secretary  of  War, 
-or  directly  to  said  desk  or  bureau,  or  in  obedi- 
•enee  (0  legislative  enactment.  Of  these  the  f  ol- 
io wing  may  be  citealn  part,  viz. : 

(Titan  followed  a  specification  of  twenty-two 
report*  made  on  various  subjects.) 
_  m,  Jtar  his  extra  official  services  at  one  of  the 
fct  <k  bureaux  of  the  War  Department,  from 
i  Wfik  July,  1828,  to  6th  December,  1838. 


both  days  included,  in  causing  to  be  registered, 
in  appropriate  books  of  record  procured  for  the 
purpose,  the  letters  and  all  other  papers  relat- 
ing to  the  current  business  of  said  desk  or 
bureau;  to  accountability  generally,  and  to  oth- 
er matters,  &c., — 10  years  and  130  days. 

10.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  the  30th  July,  1828,  to  6th  December, 
1838,  both  days  included,  in  making  quarter 
yearly  reports  to  the  proper  accounting  officer 
of  the  treasury  of  the  agents  connected  with 
said  desk  or  bureau  who  had  rendered  their  ac- 
counts, and  of  those  who  had  failed  to  do  so. 
— 10  years  and  130  days. 

11.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  80th  July,  1828,  to  6th  December,  1838, 
both  days  included,  in  carrying  on  the  corre- 
spondence in  relation  to  the  Military  Academy, 
and  forwarding  to  parents  and  guardians  of  the 
cadets  circulars,  numbering  monthly  on  an 
average  338  communications,  inclusive  of  the 
correspondence  of  the  desks  or  bureaux  before 
charged,  item  2. — 10  years  and  180  days. 

12.  For  his  extra  official  services  at  one  of 
the  desks  or  bureaux  of  the  War  Department, 
from  25th  November,  1832,  to  30th  June,  1885. 
both  days  included,  in  causing  to  be  executed, 
by  executive  order,  the  provision  of  the  Act  of 
14th  July,  1832,  entitled,  "An  Act  to  provide 
for  the  taking  of  certain  observations  prepara- 
tory *to  the  adjustment  of  the  northern  [*87 
boundary  of  the  State  of  Ohio."— 948  days, 
or  2  years  and  218  days. 

For  all  which  extra  official  services, 
I  charge  in  the  aggregate,    -    -    $37,127.42 
Peter  Hagner,  Auditor. 
Treasury  Department, 
Third  Auditor's  Office,  April  5,  1841. 
To  Albion  E.  P arris,  Esq., 
Second  Comptroller  of  the  Treasury. 

Treasury  Department.         1 
Second  Comptroller's  Office,  > 
19  April,  1841.    J 
I  have  examined  the  several  claims  of  Gen- 
eral Charles  Gratiot  against  the  United  States, 
as  particularly  set  forth  and  described  in  the 
foregoing  report,  together  with  all  the  evidence, 
and  am  of  opinion  that  the  said  claims  are  not 
admissible  against  the  treasury. 

Albion  K.  Parrib,  Comptroller. 

The  defendant,  Gratiot,  then  gave  in  evi- 
dence sundry  depositions,  which  occupy  near- 
ly one  hundred  pages  of  the  printed  record, 
and  of  which  it  is  impossible  to  give  any  other 
than  a  condensed  and  summary  account. 

Benjamin  Fowler,  clerk  in  the  Engineer's 
Department.  He  testified  that  the  services 
mentioned  in  the  above  account  were  rendered 
by  Gratiot;  that  the  office  styled  the  Engineer 
Department  was  always  considered  as  a  bureau 
of  the  Department  of  War,  to  which  were  re- 
ferred letters,  memorials,  petitions,  and  other 
papers,  to  be  replied  to  directly  from  the  En- 
gineer Department  or  reported  on  to  the  Secre- 
tary of  War  for  his  action;  that  from  July  30, 
1828,  to  December  6,  1838,  the  number  o!  dis- 
bursing agents  whose  accounts  passed  through, 
and  were  examined  in  conformity  to  regulations 
in,  said  Department  was  two  hundred  and  five, 
whose  disbursements  involved  the  keeping  of 
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three  hundred  and  seventy -nine  separate  and 
distinct  accounts. 

J.  O.  Swift,  who  was  an  officer  of  the  corps 
of  engineers  from  the  year  1802  to  1818,  and 
colonel  and  chief  engineer  from  July,  1812.  to 
November,  1818.  He  testified,  that  the  usage 
of  the  government  had  been  to  compensate  of- 
ficers of  engineers,  over  and  above  their  pay 
and  emoluments,  for  services,  mentioning  his 
own  case  and  two  others. 

Major  William  Gibbs  McNeill,  who  was  an 
officer  in  the  army  of  the  United  States  from 
1814  to  within  the  preceding  four  years,  dur- 
ing which  last  four  years  he  was  a  civil  en- 
gineer. He  stated,  that  whilst  an  officer  of  the 
army  he  received  extra  compensation  when  put 
on  extraordinary  duty  or  service ;  that  the  serv- 
ices charged  in  Gratiot's  account  did  not  be- 
long to  the  duties  of  the  engineer,  either  civil 
or  military. 

88*J  *Caplain  Talcott,  who  held  a  commis- 
sion in  the  Unit«-d  States  corps  of  engineers 
from  August,  1818,  to  September,  1886,  and  In 
that  interval  was  advanced  from  the  rank  of 
second  lieutenant  to  that  of  captain  of  sail 
corps.  Afterwards  he  became  a  civil  engineer. 
He  stated  that  he  had  received  from  the  United 
States  extra  allowances  for  extra  services,  speci- 
fying the  cases,  and  that  the  services  charged 
for  by  Gratiot  in  his  account  did  not  appertain 
to  either  military  or  civil  engineering. 

Thomas  L.  Smith,  Register  of  the  Treasury, 
who  furnished  certified  copies  of  certain  ac- 
counts in  which  officers  had  extra  allowances. 

Major  J.  D.  Graham,  a  major  of  topograph- 
ical engineers  since  August,  1840,  and  Commis- 
sioner for  the  survey  and  exploration  of  the 
northeastern  boundary  of  the  United  States, 
stating  the  amount  of  his  pay  and  emoluments. 

Colonel  Cross,  assistant  quartermaster-gen- 
eral in  the  army  of  the  United  States,  with  the 
rank  of  colonel,  also  stating  the  amount  of  pay 
which  he  had  received  at  sundry  times. 

Colonel  Joseph  G.  Totten,  colonel  of  the 
corps  of  engineers  and  chief  engineer.  His 
deposition  contained,  amongst  other  matters, 
the  following  interrogatory  and  answer,  viz. : 

Interrogatory  2.  Examine  the  records  and 
other  documents  belonging  to,  and  now  on  file 
or  otherwise  in,  the  Engineer  Department,  and 
state  therefrom,  as  nearly  as  you  can.  what 
were  the  affairs  or  business  committed  by  exec- 
utive authority,  or  otherwise,  to  the  said  En- 
gineer Department,  to  be  ministered  and  admin- 
istered by  Charles  Gratiot,  then  the  colonel  of 
the  corps  of  engineers,  and  brigadier-general 
by  brevet  in  the  army  of  the  United  States, 
from  the  80th  July,  1828,  on  the  6th  December, 
1888,  inclusive. 

Answer.  It  appears  from  the  records  of  the 
Engineer  Department,  that  the  affairs  or  busi- 
ness committed  to  (he  general  direction,  super- 
vision, and  management  of  the  said  deparment, 
during  the  period  stated  in  the  interrogatory, 
were  the  following,  namely: 

1.  Military  Engineering. — Reconnoiteringand 
surveying  for  military  purposes,  with  the  col- 
lection and  preservation  of  topographical  and 
geographical  memoirs  and  drawings  referring 
to  those  objects;  the  selection  of  sites;  the  form- 
ation of  plans  and  estimates;  and  the  con- 
struction, repairs,  and  inspection  of  fortifica- 
tions, constituted  affairs  ana  business  committed 
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to  the  general  direction,  supervision,  sod  man- 
agement of  the  said  Engineer  Department,  ud 
there  appears  to  have  oeen  disbursed  for  the 
fulfillment  of  those  objects,  and  to  have  been 
accounted  for  to  the  Treasury  Department, 
through  the  said  Engineer  Department,  during 
the  period  the  said  Gratiot  was  chief  engineer, 
about  $7,887,675. 

II.  Oiril  Engineering. — First,  leconnoitering 
and  surveying,  &c.,  under  the  provisions  of 
the  Act  of  the  80th  April,  1824.  entitled,  "An 
Act  to  procure  the  necessary  surveys,  plans, 
and  estimates  "upon  the  subject  of  roads  [*89 
and  canals,''  constituted  affairs  and  business 
committed  to  the  same  general  direction,  super- 
vision, and  management;  for  the  fulfillment  of 
these  objects,  there  appears  to  have  been  dis- 
bursed and  accounted  for  to  the  treasury, 
through  the  said  Engineer  Department,  during 
and  for  the  period  stated  above,  about  $67,980. 

Second.  The  superintendence  of  the  execu- 
tion of  the  acts,  of  Congress  in  relation  to  inter- 
nal improvements,  by  roads,  canals,  the  navi- 
gation of  rivers,  and  repairs  and  improvements 
connected  with  the  harbors  of  the  United 
States,  or  the  entrance  into  the  same,  with  the 
execution  of  which  the  War  Department  was 
charged,  and  the  inspection  of  the  operation 
for  the  execution  thereof  constituted  affairs 
and  business  committed  to  the  same  general 
direction,  supervision,  and  management,  and 
for  the  fulfillment  of  these  objects  there  ap- 
pears to  have  been  disbursed  and  accounted  for 
to  the  treasury,  through  the  Engineer  Depart- 
ment, during  and  for  the  period  stated  above, 
about  $10,082,870. 

Third.  Construction  of  light-houses  and  bea- 
cons constituted  affairs  and  business  committed 
in  the  same  way,  and  for  which  objects  there 
appears  to  have  been  expended  and  accounted 
for  to  the  treasury,  through  the  said  Engineer 
Department,  during  the  period  stated  m  the 
interrogatory,  the  sum  of  about  $96,625. 

III.  Military  Academy. — During  the  period 
stated  above,  the  then  colonel  of  the  corns  of 
engineers  was  the  inspector  of  said  academy, 
and  was  charged,  by  executive  order,  with  the 
correspondence  relating  to  it.  There  appears 
to  have  been  expended  for  the  support  of  that 
institution,  and  accounted  for  to  the  treason-, 
through  the  Engineer  Department,  and  for  the 
same  period,  the  sum  of  about  $828,268. 

IV.  Lithographic  Preu  qf  the  War  Depart- 
ment.—This  establishment  was  placed,  durinr 
the  period  of  its  existence,  under  the  control 
of  the  Engineer  Department;  the  sum  which 
appears  to  nave  been  expended  in  its  support, 
and  accounted  for  to  the  Treasury  Department, 
through  the  Engineer  Department,  amounted 
to  about  $2,067. 

V.  Northwett  Executive  Building. — The  exe- 
cution of  the  work  "for  fitting  up  the  base- 
ment rooms  of  the  executive  building,  occupied! 
by  the  War  Department,"  was  also  placed 
under  the  direction  of  the  Engineer  Depart* 
ment.  The  amount  expended  and  accounted 
for  to  the  treasury,  through  said  department, 
appears  to  have  amounted  to  about  $8,126. 

VI.  Northern  Boundary  of  the  State  of  Oku* 
— The  operations  in  fulfillment  of  the  proi"  ' 
ions  of  the  Act  of  the  14th  of  July,  188a,  eaft 
tied,  "An  Act  to  provide  for  the  taking  of 
certain  observations  preparatory  to  the  adjott 
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meat  of  the  northern  boundary  of  the  State  of 
Ohio."  were  under  the  general  direction  of  this 
90*]  department  "The  amount  expended  in 
this  service,  and  accounted  for  to  the  treas- 
ury, through  the  Engineer  Department,  ap- 
pears to  have  been  about  f  85,474 

VII.  Ministerial  and  Administrative  Duties. 
—Receiving,  acting  on,  and  causing  to  be  filed 
in  the  archives  of  the  Engineer  Department, 
ill  the  letters  and  other  papers,  not  accounts, 
thereto  referred  or  received  at  said  department. 
Responding  to  the  letters  or  other  communica- 
tions addressed  directly  to  it,  or  referred  to  it 
by  the  Secretary  of  War ;  examining  and  causing 
to  be  filed  all  returns  of  property  transmitted 
by  the  subordinate  agents;  examining  the  esti- 
mates, yearly,  quarterly,  and  monthly,  trans- 
mitted by  the  disbursing  agents  of  the  depart- 
ment; making  requisitions  on  the  Secretary  of 
War  for  the  funds  to  be  remitted  in  fulfillment 
of  said  estimates  when  approved;  directing  the 
mode  of  applying  and  accounting  for  such  re- 
mittances; keeping  an  account  with  the  Secre- 
tary for  said  remittances;  examining  the  vouch- 
ers rendered  by  said  treasury  disbursing  agents 
for  settlement  through  the  Engineer  Departs 
ment,  and  finally  transmitting  the  said  accounts 
to  the  Auditor  of  the  Treasury  for  settlement, 
constituted  affairs  and  business  committed  to 
the  general  direction,  supervision,  and  manage- 
ment of  the  said  Engineer  Department.  These 
disbursements  appear  to  have  amounted,  during 
the  period  slated  in  the  interrogatory,  to  about 
(18.009,067.  Making  for  a  portion  of  the  time 
weekly  reports  to  the  Secretary  of  War  of  the 
proceedings  in  said  department,  In  relation  to 
each  letter  or  paper  referred  to  or  written  by 
direction  of  the  War  Department;  causing  all 
letters  and  other  papers  prepared  in  said  depart- 
ment to  be  duly  recorded:  examining  and  ap- 
proving, or  returning  for  correction  or  amend- 
ment, contracts  for  works  or  supplies  required 
for  the  prosecution  or  operations  carried  on 
under  the  superintendence  of  the  said  depart- 
ment, and  transmitting  said  contracts  subse- 
quently to  the  second  comptroller  for  file;  ex- 
amining and  reporting  upon  doubtful  or  dis- 
puted claims  or  contracts  executed  under  the 
superintendence  of  said  department;  making, 
when  required,  special  reports  on  cases  of 
claims  referred  to  the  War  Department  by  res- 
olution of  either  branch  of  the  National  Legis- 
lature, or  in  replies  to  calls  from  committees, 
or  members  of  Congress,  or  Secretary  of  War, 
or  on  applications  made  to  the  Secretary  of 
War.  or  directly  to  said  department;  causing 
to  be  recorded  the  substance  of  the  letters  and 
other  papers  received  at  the  Engineer  Depart- 
ment which  related  to  its  current  business;  and 
making  quarterly  reports,  to  the  proper  account- 
ing officer  of  the  treasury,  of  such  disbursing 
(gents  of  said  department  as  had  rendered  their 
accounts  for  settlement,  and  of  those  who  had 
failed  in  that  particular,  constituted  affairs  and 
business  committed  to  the  same  general  direc- 
tion, supervision,  and  management. 

This  witness  also  stated,  that  in  1888  all  the 
works  of  internal  improvement,  with  the 
exception  of  the  Cumberland  road,  were 
91  ^transferred  to  the  topographical  bureau, 
and  furnished  a  list  of  sixty-eight  works  which 
were  thus  transferred. 

The  defendant,  Gratiot,  also  gave  in  evidence 
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a  printed  document  of  Congress,  being  docu- 
ment number  six  of  the  House  of  Representa- 
tives, of  the  third  session  of  the  twenty-seventh 
Congress,  which  it  was  agreed  might  be  used 
in  all  courts  in  which  this  cause  might  be 
pending,  as  if  spread  upon  the  record. 

The  defendant,  Gratiot,  further  gave  in  evi- 
dence the  depositions  of  witnesses  and  docu- 
ments, spread  upon  the  record  of  the  former 
case. 

James  C.  Wilson,  n  clerk  in  the  Engineer 
Department.  He  testified  that  Gratiot  per- 
formed the  services  presented  in  the  twelve 
items  of  the  account. 

John  C.  Spencer,  then  Secretary  of  War, 
who  testified  that  the  Engineer  Department 
was  a  bureau  of  the  War  Department,  charged 
with  such  ministerial  and  administrative  duties 
as  might  be  assigned  to  it  by  the  Secretary  of 
War.  He  also  furnished  certified  copies  of 
the  following  papers,  viz. : 

1.  A  Regulation  dated  10th  of  August,  1818. 

2.  A  Regulation  dated  27th  of  July,  1821. 

8.  Letters  from  the  War  Department  to 
Colonel  McRee  and  to  Major  Thayer,  allowing 
them  to  go  to  Europe,  with  extra  pay  and  rations. 

4.  The  decision  of  President  Monroe,  allow- 
ing brevet  pay  to  General  Macomb,  the  prede- 
cessor of  General  Gratiot. 

5.  An  order  of  the  War  Department,  fixing 
the  Engineer  Department  at  the  seat  of  govern- 
ment. 

6.  An  order  from  the  War  Department, 
dated  April  7.  1818,  prescribing  the  duties  of 
the  Engineer  Department,  and  also  one  dated 
on  the  1st  of  August,  1828,  allowing  double 
rations  to  each  officer  of  the  corps  of  engineers 
charged  with  the  construction  of  a  fortifica- 
tion, or  having  a  separate  command. 

Mr.  Spencer  also  stated  in  his  evidence,  that 
he  had  directed  the  records  and  files  of  the 
Department  of  War  to  be  searched  for  any 
evidence  of  any  contract,  express  or  implied, 
that  General  Gratiot  was  to  receive  extra  com- 
pensation for  the  services  charged  by  him,  and 
that  the  proper  officers  reported  that  no  such 
evidence  was  to  be  found  except  what  might 
be  derived  from  the  papers  furnished  above, 
which  report  he  (Spencer)  believed  to  be  true, 
and  adopted  as  his  answer  to  the  interrogatory. 

William  B.  Lewis,  then  Second  Auditor  of 
the  Treasury,  who  furnished  copies  of  Gratiot's 
accounts,  with  the  accounts  of  other  officers  of 
the  engineer  corps  who  had  received  extra  al- 
lowances; 

Albion  K.  Parris,  then  Second  Comptroller 
of  the  Treasury,  who  testified  that  the  number 
of  contracts  transmitted  from  the  Engineer 
Department  to  the  office  of  the  second  comp- 
troller between  *July  80, 1828,and  Decern-  [*92 
ber  6.  1888,  amounted  to  about  two  thousand 
eight  hundred  and  thirty. 

General  Towson,  paymaster-general  of  the 
army,  who  testified  as  to  the  time  when  Gra- 
tiot received  the  pay  of  his  brevet  rank,  and 
when  it  was  stopped. 

Asbury  Dickens,  Secretary  of  the  Senate, 
who  furnished  a  copy  of  a  report  made  by 
Gratiot  to  the  Secretary  of  War,  upon  a  claim 
pending  before  the  Senate. 

Many  of  the  witnesses  above  mentioned 
were  cross-questioned  on  the  part  of  the  United 
States. 
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The  defendant,  Gratiot,  further  gave  in  evi- 
dence the  following  printed  papers,  which,  it 
was  agreed,  might  be  used  as  if  spread  upon  the 
record,  viz: 

1.  Congressional  Document  No.  78,  of  the 
2d  session,  23d  Congress. 

2.  Reports  No.  449,  455,  456,  1st  session, 
23d  Congress. 

8.  Extracts  from  the  Army  Regulations  re- 
vised conformably  to  the  Act  of  24th  April, 
1816.  War  Office,  September,  1816,  pages  96, 
»7,  98. 

The  defendant,  Gratiot,  having  here  closed 
his  evidence,  the  counsel  on  the  part  of  the 
United  States  gave  in  evidence  to  the  jury — 

1.  The  deposition  of  John  C.  Calhoun, 
formerly  Secretary  of  War,  who  testified  that 
he  established  what  is  known  as  the  present 
bureau  system  of  the  War  Department,  of 
which  the  Engineer  Department  constituted  a 
part;  and  that  he  had  no  recollection  of  any  in- 
tention or  expectation,  in  establishing  the 
bureau  system,  that  the  chief  of  the  corps  of 
engineers  should  receive  for  his  services,  as 
the  officer  in  charge  of  that  bureau,  any  com- 
pensation over  and  above  bis  pay  and  emolu- 
ments as  an  officer  of  the  army. 

2.  ColonelJ.  J.  Abert,  colonel  of  the  corps 
of  topogragraphical  engineers,  who  testified 
that  he  had  never  received  or  claimed  any 
extra  compensation  for  official  services  at  one 
of  the  desks  or  bureaux  of  the  War  Depart- 
ment, while  at  the  head  of  said  bureau;  that 
he  had  received  extra  compensation,  but  was 
not,  during  the  time,  in  the  direction  of  the 
bureau;  that  in  his  opinion,  any  duties  of  an 
engineer  character,  assigned  by  the  regulations 
or  by  direction  of  the  War  Department,  to 
either  corps  of  engineers,  become  the  proper 
and  legitimate  duties  of  that  corps. 

3.  Thomas  8.  Jesup,  major-general  by 
brevet,  and  quarter- master-general  of  the  army, 
who  explained  why  the  colonel  of  engineers 
and  other  officers,  stationed  at  the  seat  of  gov- 
ernment, were  allowed  double  rations,  and 
testified  that  he  considered  the  services  charged 
for  in  Gratiot's  accounts  as  the  legitimate 
and  proper  duties  of  the  chief  engineer. 

4.  John  H.  Eaton,  formerly  Secretary  of 
War,  who  testified  that  he  was  in  office  during 
a  part  of  the  time  mentioned  in  Gratiot's  ac- 
03*]  counts,  *and  that  no  contract  or  engage- 
ment was  ever  entered  into  by  him  with  General 
Gratiot  as  to  the  services  to  be  performed  by 
Gratiot. 

The  evidence  being  closed  on  both  sides,  the 
following  agreement  was  filed: 

Facta  admitted  by  parties. — It  is  admitted  by 
the  parties,  that  the  account  referred  to  in  the 
depositions  of  Colonel  J.  J.  Abert  and  General 
Jesup  is  the  same  attached  to  the  deposition  of 
Benjamin  Fowler. 

The  United  States,  by  the  district  attorney, 
admitted  that  the  defendant  should  receive 
credit  for  the  sum  of  $5,758,  being  the  fifth 
item  of  his  account,  to  be  deducted  from  the 
balance  found  due  from  him  to  the  United 
States  on  the  treasury  transcripts  given  in  evi- 
dence; and  also  that  the  sum  of  $276,  being 
one  half  of  the  eleventh  item  in  his  account, 
should,  in  like  manner,  be  credited  to  him 
against  the  balance  on  said  transcripts. 

The  defendant  withdrew  his  claim  for  the 
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fourth,  ninth,  tenth,  twelfth,  and  thirteenth, 
and  one  half  of  the  eleventh  items  in  hit  ac- 
count, the  same  having  been  allowed  bim  in 
former  settlements. 

Whereupon  the  court  instructed  the  jury, 
on  the  part  of  the  United  States,  as  follows: 

Instruction*  given. — 1st.  That  the  defend- 
ant is  not  entitled  to  any  commission  on  the 
sums  by  him  turned  over  to  James  Maurice, 
charged  by  him  on  account  of  Fort  Calhoun 
and  Fort  Monroe,  and  rejected  by  the  account- 
ing officers  of  the  treasury;  (1)  because  de- 
fendant received  four  dollars  each  day  for  his 
attendance  upon  the  above  works,  by  a  former 
allowance,  and  bv  the  one  now  ordered; (2)  be- 
cause the  only  evidence  is  what  the  transcript 
introduced  by  the  plaintiff  furnishes;  and  such 
evidence  is  not  sufficient  to  authorize  any  com- 
mission to  be  allowed  merely  for  turning  over 
to  an  accounting  officer  the  moneys. 

2d.  Nor  is  the  defendant  entitled  to  any 
credit  for  commissions  or  disbursements  on  ac- 
count of  appropriations  for  fortifications  u 
charged  by  him.  Of  this  item,  the  only  evi- 
dence in  the  cause  is  that  furnished  by  the 
transcript  introduced  by  the  United  States,  as 
the  principal  evidence  on  which  the  defend- 
ant is  charged,  and  the  evidence  thereby  fur 
nished  is  not  sufficient  to  authorize  the  jury 
to  allow  the  defendant  the  credit  claimed. 

3d.  Nor  is  the  defendant  entitled  to  com- 
missions for  disbursements  on  account  of  con- 
tingencies and  repairs  of  fortifications  is 
charged  by  him,  there  being  no  evidence  on 
this  item  of  charge  except  the  above  named 
transcript,  which  evidence  is  not  sufficient  to 
authorize  the  jury  to  allow  any  credit  fortius 
item. 

4th.  Nor  is  the  defendant  entitled  to  anj 
credit  for  commissions  as  charged,  upon  any 
moneys  collected  of  Jacob  Lewis  A  Co.  and 
'Samuel  Cooper,  or  either  of  them ;  because  f*94 
the  above  named  transcript  is  the  only  evidence 
in  the  cause  to  establish  this  charge  against  toe 
United  States,  and  such  evidence  is  not  suf- 
ficient. 

5th.  Nor  is  the  defendant  entitled  to  com 
missions  as  charged  by  him  on  account  of  tales 
of  public  property,  there  being  no  evidence  but 
the  foregoing  transcript  to  establish  the  charge, 
which  evidence  is  not  sufficient. 

In  the  five  cases  above,  there  is  no  evidence 
to  warrant  the  credit  claimed  in  either  case. 

6th.  The  services  of  the  defendant,  wbDe 
chief  engineer,  charged  with  the  duties  of  the 
Engineer  Department,  in  conducting  the  affain 
connected  with  the  civil  works  of  internal  im- 
provement carried  on  by  the  United  States,  are 
not  extra  official  services  for  which  he  is  entitled 
to  credit  in  this  action. 

7th.  There  is  no  evidence  that  the  defendant 
performed  any  extra  official  service  in  cos- 
ducting  the  affairs  connected  with  the  execution 
of  the  Act  of  Congress  of  14th  Jury,  1833,  to 
provide  for  the  taking  of  certain  observation* 
preparatory  to  the  adjustment  of  the  northern 
boundary  fine  of  the  State  of  Ohio. 

8th.  The  services  alleged  to  nave  been  per- 
formed by  the  defendant  at  one  of  the  desks  or 
bureaux  of  the  War  Department,  the  claims  to 
which  are  specified  in  an  account  dated  March 
28,  1841,  and  appended  to  Benjamin  Fowler's 
deposition,  taken  March  16, 1842,  if  such  services 

Bowabd4 


Digitized  by 


Google 


1848 


Gbatiot  v.  The  United  States. 


94 


were  performed  at  the  bureau  of  the  chief  en- 
gineer, and  professedly  in  that  capacity,  they 
were  among  the  duties  appertaining  to  the 
office,  and  such  as  the  defendant  was  bound  to 
perform  as  chief  engineer,  without  being  en- 
titled to  any  extra  compensation  above  his  pay 
and  emoluments  as  a  brigadier-general  in  the 
army  of  the  United  States.  And  as  to  items 
numbered  from  one  to  twenty-two,  in  the  same 
aceount.for  examining  and  reporting  on  various 
subjects,  for  which  the  defendant  claims  extra 
official  compensation,  his  evidence,  and  the 
eTidence  of  the  United  States,  show  them  to 
have  been  examinations  and  reports  on  matters 
appertaining  to  the  office  of  chief  engineer. 
So  are  the  reports  on  their  face,  so  far  as  they 
have  been  given  in  evidence,  nor  is  there  any 
evidence  in  any  degree  to  the  contrary.  To 
sustain  some  01  them,  no  evidence  whatever  is 
offered;  neither  for  making  those  in  regard  to 
which  evidence  has  been  offered,  nor  for  such 
to  regard  to  which  no  evidence  has  been 
offered,  can  the  defendant  claim  extra  com- 
pensation. 

Exception*. — To  the  giving  of  the  eight  in- 
structions above  set  forth,  and  to  the  giving  of 
each  of  them,  the  defendant,  by  his  counsel, 
excepted. 

The  defendant,  by  his  counsel,  then  prayed 
the  court  to  instruct  the  jury  as  follows: 

1.  That  under  the  first  count  of  the  declara- 
95*]  lion,  the  plaintiff  is  "not  entitled  to  recover 
against  the  defendant  for  any  money  received 
by  him  in  any  office  or  capacity  other  than 
chief  engineer.  Which  instruction  was  given 
by  the  court. 

Irutruction*  refused. — 2.  That  under  the 
second  count  of  the  declaration,  the  plaintiff  is 
not  entitled  to  recover  against  the  defendant  for 
any  money  received  by  him  in  any  office  or 
capacity  not  mentioned  in  the  bill  of  particulars 
of  demands,  furnished  and  filed  by  the  plaintiff 
under  that  count,  nor  for  any  money  which 
may  have  been  received  by  the  defendant  at 
any- other  time  than  that  mentioned  in  said  bill 
of  particulars,  that  is,  the  year  1889. 

This  last  instruction  was  refused  by  the 
court,  because  there  was  no  order  made  by  the 
court  on  the  plaintiff  to  furnish  a  bill  of  par- 
ticulars, and  on  the  memorandum  furnished 
Toluntarily  to  the  defendant's  counsel  the  court 
did  not  act,  and  might  not  have  acted,  if  re- 
quired to  do  so,  under  the  circumstances,  this 
being  a  matter  of  discretion. 

3.  That  if  the  jury  find,  from  the  evidence, 
that  the  defendant  performed  any  of  the  serv- 
ices for  which  he  has  charged  in  the  last  item 
of  his  account  under  the  direction  of  the  Pres- 
ident or  Secretary  of  War,  and  that  such  services 
were  neither  military  nor  civil  engineering,  he 
is  entitled  to  compensation  for  such  services  as 
a  set-off  in  this  action.  This  last  instruction 
was  refused  by  the  court. 

4.  That  if  the  jury  find,  from  the  evidence, 
that  the  defendant  performed  any  of  the  serv- 
ices in  the  item  of  his  account  appended  to 
Benjamin  Fowler's  deposition  under  the  direc- 
tion of  the  President  or  Secretary  of  War,  and 
that  such  services  were  not  enjoined  by  the 
army  regulations,  the  defendant  is  entitled  to 
compensation  for  such  services  as  a  set-off  in 
this  action. 

This  last  instruction  was  refused  by  the 
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court, and  the  refusal  reduced  to  writing  in  the 
following  words; 

"  This  instruction  is  refused,  and  the  eighth 
instruction,  given  on  the  part  of  the  United 
States,  is  referred  to  as  embracing  the  whole 
subject  matter.  The  court  is  furthermore  of 
opinion  that  the  President  or  Secretary  could 
well  refer  to  the  chief  engineer  any  matter  for 
report,  &c., which  appertained  to  the  particular 
service  devolving  on  the  Engineer  Department, 
in  cases  where  Congress,  or  either  House,  by 
law  or  resolution,  required  information  from 
the  President  on  that  particular  subject,  aside 
from  any  injunction  by  the  army  regulations, 
and  therefore  the  instruction  cannot  be  given 
in  the  terms  it  is  asked." 

5.  That  if  the  jury  find,  from  the  evidence, 
that  the  defendant,  by  the  direction  of  the  Pres- 
ident or  of  the  Secretary  of  War,  performed 
any  of  the  services  charged  for  in  the  last  item 
of  his  account,  being  the  said  item  attached  to 
Fowler's  deposition,  and  that  the  services  so 
rendered  were  out  of  the  limits  of  his  official 
'duties  as  chief  engineer.he  is  entitled  to  [*96 
compensation  for  such  extra  services,  as  a  set- 
off in  this  action. 

This  last  instruction  was  refused  by  the  court, 
and  the  refusal  was  reduced  to  writing,  in  the 
following  words: 

"The  court  refuses  this  instruction,  because 
the  whole  evidence  in  the  cause,  without  any 
exception,  is  written  evidence,  which  the  court 
is  called  on  to  construe  and  apply,  and  not  the 
jury,  and  from  such  evidence  to  ascertain,  as 
matter  of  law, what  were  the  defendant's  duties 
and  acts;  and  taking  all  the  evidence,  and  con- 
struing it  the  most  favorably  for  the  defendant, 
none  is  adduced  showing,  or  tending  to  show, 
the  defendant  performed  any  service  not  apper- 
taining to  his  station  as  chief  engineer;  and  for 
the  proper  instruction  on  the  item  referred  to. 
the  eighth  instruction  on  part  of  the  United 
States, on  this  item,  is  to  govern  the  jury. 

"If  for  no  other  reason,  this  instruction 
would  be  refused,  because  the  said  eighth  in- 
struction concludes  the  whole  matter.  There 
is  no  fact,  therefore,  to  which  this  instruction 
could  apply,  and  it  again  refers  the  matters  of 
law  to  the  jury — what  the  chief  engineer's 
official  duties  were — assuming  to  withdraw 
their  decision  from  the  court,  and  out  of  the 
previous  instruction." 

To  all  which  decisions  and  opinions  Of  the 
court  in  giving  the  instructions  on  the  part  of 
the  United  States,  and  in  refusing  the  instruc- 
tions which  were  prayed  for  by  the  defendant, 
and  by  the  court  refused,  the  defendant,  by  his 
counsel,  excepts,  and  prays  the  court  to  sign 
and  seal  this  his  bill  of  exceptions,  and  that 
the  same  be  made  part  of  the  record,  which  is 
done.  J.  Catron,  [l.  s.] 

To  review  these  Instructions  and  refusals, 
this  writ  of  error  was  sued  out. 

The  cause  was  argued  by  Mr.  Jonet  and  Mr. 
Coze  for  the-  plaintiff  in  error,  and  by  Mr. 
Jfo»fTO,Attoroey-Gcnera],for  the  United  States. 
There  was  presented  also,  by  General  Gratiot, 
a  brief  containing  detailed  references  to  such 
of  the  laws,  military  regulations,  usages  of  the 
War  Department,  &c,  as  tended  to  illustrate 
the  two  following  general  heads,  viz. : 

1.  The  history,  progressive  organization, and 
proper  functions,  military  and  civil,  of  the  en- 
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gineer  corps,  and  of  the  chief  or  colonel  of 
engineers. 

2.  The  effect  of  the  brevet  of  brigadier- 
general,  when  it  happens  to  be  conferred  on  the 
colonel  of  engineers,  and  whenever  any  of  the 
contingencies  happen  upon  which  he  takes 
place  according  to  his  brevet  commission. 

These  illustrations  were  intended  to  explain 
the  following  propositions: 

1.  That  when  General  Gratiot  was  detached 
from  his  original  station  of  chief  or  colonol  of 
97*]  engineers  at  West  Point,  to  take  'actual 
rank  and  command  according  to  his  brevet 
commission,  with  the  pay  and  emoluments  of 
a  brigadier-general  in  the  army  of  the  United 
States,  he  was  completely  detached  from  the 
line  of  the  engineers,  and  took  a  distinct  sta- 
tion, rank,  and  command  in  the  line  of  the 
army;  indeed,  that  he  could,  by  no  possibility, 
according  to  existing  laws  and  regulations, 
have  assumed  such  station,  rank,  and  command, 
and  been  allowed  such  pay  and  emoluments, 
as  brigadier-general,  without  relinquishing,  for 
the  time  being,  his  station  and  command  in  the 
line  of  the  engineers,  and  all  the  peculiar  func- 
tions and1  duties  of  engineer;  in  short,  that  he 
was  as  completely  detached  from  the  engineer 
line  as  if  he  had  been  ordered  (and  he  might 
just  as  regularly  have  been  ordered)  to  take 
command  in  the  field  of  a  brigade  composed 
of  different  detachments. 

2.  That  the  pay  and  emoluments  received  by 
him,  wh'lst  in  such  command,  as  brigadier- 
general,  were  exclusively  appropriated  by  law 
to  his  services  in  that  rank  alone,  and  had  no 
more  connection  with  or  reference  to  any  duties 
or  services  of  engineering,  than  the  like  pay  and 
emoluments  received  by  any  other  officer  of 
the  like  rank  in  the  line  of  the  army. 

8.  That,  even  if  General  Gratiot,  in  his  then 
actual  rank  of  brigadier-general,  had  been  lia- 
ble to  be  officially  called  on  to  perform  en- 
gineer duties  or  services,  still  the  particular 
services  performed  by  him,  and  for  which  he 
claimed  distinct  compensation,  as  for  extra 
official  services,  did  not,  in  fact,  appertain  to 
the  line,  business,  or  science  of  engineering,  in 
any  of  its  branches. 

4.  That,  even  if  those  services  had  been 
(and,  in  fact,  they  were  not)  within  the  sphere 
of  any  branch  of  civil  engineering,  in  which 
any  act  of  Congress  had  authorized  the  employ- 
ment of  the  engineer  corps,  still  there  was  no 
provision  in  the  law  to  prohibit  extra  compen- 
sation (over  and  above  the  stated  and  official 
pay  ana  emoluments)  to  the  officers  of  the  en- 
gineer corps  so  employed;  and  their  title  (as 
by  an  implied  contract)  to  such  compensation 
has  been  acknowledged  and  established  by  a 
numerous  train  of  precedents  and  long  usage. 

5.  But  it  is  thought  quite  clear,  that  whilst 
stationed  at  the  seat  of  government,  in  the 
actual  rank  and  command  of  brigadier-general, 
according  to  his  brevet  commission,  ne  was 
not  liable  to  be  called  on,  ex  officio,  for  the  per- 
formance of  any  of  the  peculiar  duties  or  serv- 
ices of  an  engineer,  whether  military  or  civil. 

Mr.  Jorum,  for  the  plaintiff  in  error,  con- 
tended that  the  instructions  given  by  the  court 
below  were  erroneous,  because  they  undertook 
to  Judge  of  a  fact  which  was  proper  for  the 
jury.  The  circumstance  that  the  evidence  was 
reduced  to  writing  made  no  difference,  and  did 
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not  authorize  the  transfer  of  the  question  from 
the  jury  to  the  court  All  evidence  taken 
under  a  commission  is  written,  and  yet  goes,  of 
course,  to  the  jury.  Usage  is  a  fact,  •and  [*98 
the  determination  of  it  cannot  be  withdrawn 
from  that  tribunal  which  is  the  exclusive  judge 
of  facts. 

The  claim  of  General  Gratiot  was  for  serv- 
ices beyond  the  line  of  his  official  duty.  It  is 
no  new  principal  on  his  part.  If  his  time  and 
labor  have  been  tasked  beyond  his  office,  he  it 
entitled  to  compensation.  This  question  bat 
been  frequently  examined  by  this  court,  which 
has  decided  that  there  is  no  necessity  for  an 
express  contract  to  establish  such  a  claim.  An 
implied  contract  is  sufficient.  The  set-off  is 
claimed  under  the  Act  of  1794.  (1  Iitt.  Sc 
Brown's  ed.,  866.)  The  claim  need  not  be  i 
legal  one;  if  it  is  an  equitable  one,  it  is  suffi- 
cient. The  cases  which  illustrate  this  are 
United State*  v.  Macdaniel  (7  Peters,  1);  United 
States  v.  Ripley  (7  Peters,  18);  United  State*  v. 
FOlebrown  (7  Peters,  88). 

The  last  mentioned  case  was  analogous  to 
this  in  some  respects.  Fillebrown  was  a  clerk 
with  a  fixed  salary,  and  was  moreover  em- 
ployed by  a  board  to  take  charge  of  their  books, 
at  an  additional  salary  of  $250  per  annum  A 
part  of  his  set-off  was  for  services  prior  to  his 
appointment  by  the  board,  and  this  raised  the 
question  whether  an  emptied  contract  was  suf- 
ficient. This  case  of  Fillebrown  is  understood 
to  establish  the  five  following  propositions, 
viz.: 

1.  That  an  equitable  claim  for  an  unascer- 
tained balance,  to  be  fixed  by  the  jury,  was  ad- 
mitted. 

That  it  was  competent  to  show,  by  parol  er- 
idence,  what  were  the  extra  services  beyond 
the  line  of  official  duty,  and  that  the  whole 
question,  whether  or  not  such  services  were 
extra,  was  a  fact  for  the  jury,  to  be  established 
by  parol  evidence. 

8.  That  parol  evidence  was  admissible  to 
show  the  measure  of  compensation  for  extra 
services  in  all  officers  of  the  government 

4.  That  the  board  had  authority  to  employ 
a  person  who  rendered  the  services  charged 
for,  and  that  the  law  will  imply  a  promise  to 
pay  for  them. 

5.  That  the  Secretary  of  the  Navy  could  not 
disallowand  annul  the  right  to  compensation. 

Mr.  Jones  then  explained  the  account  of 
General  Gratiot,  as  set  forth  in  the  preceding 
statement 

The  situation  of  General  Gratiot  may  be  con- 
sidered in  three  points  of  view. 

1.  As  millitary  engineer,  being  lieutenant- 
colonel  from  1821. 

2.  As  chief  engineer,  being  full  colonel. 

8.  As  a  brigadier-general  in  the  army  of  the 
United  States.  When  he  was  detached  from 
ihe  proper  headquarters  of  the  corps,  at  West 
Point,  he  took  rank  as  brigadier-general  in  the 
line  of  the  army. 

1.  As  military  engineer. 

The  laws  of  May  9,  1794  (1  Litt.  &  Brown's 
ed.,  866),  July  16,  1798  (1  IUd.,  604).  March 
8.  1799  (Ibid.,  749),  March  16.  18W,  <i 
*Jbid.,  182),  show  that  the  corps  of  [•©» 
engineers  was  entirely  a  military  corps,  and 
bound  to  do  no  other  species  of  duty. 

The  68d  article  of  the  Roles  and  Articles  of 
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War,  established  by  the  Act  of  April  10,  1806 
(2  L  4  B.'s  ed.,  869),  is  as  follows: 
"Art  68.  The  functions  of  the  engineers 

being  generally  confined  to  the  most  elevated 
branch  of  military  science,  they  are  not  to  as- 
sume nor  are  they  subject  to  be  ordered  on  any 
duty  beyond  the  line  of  their  immediate  pro- 
fession, except  by  the  special  order  of  the 
President  of  the  United  States;  but  they  are 
to  receive  every  mark  of  respect  to  which  their 
rank  in  the  army  may  entitle  them  respect- 
ively." 

And  this  article  is  quoted  in  the  general  reg- 
ulations for  the  army  issued  in  1816,  1821  and 
1825. 

In  the  regulations  of  1825,  there  is  the  fol- 
lowing paragraph: 

Par.  888.  "  The  duties  of  the  Engineer  De- 
partment comprise  reconnoitering  and  survey- 
log  for  military  purposes  and  for  internal 
improvements,  together  with  the  collection  and 
preservation  of  topographical  and  geographical 
memoirs  and  drawings  referring  to  those  ob- 
jects: the  selection  of  sites;  the  formation  of 
plans  and  estimates;  the  construction,  repair, 
and  inspection  of  fortifications;  and  the  dis- 
bursement of  the  sums  appropriated  for  the 
fulfillment  of  those  objects,  severally,  compris- 
ing those  of  the  Military  Academy;  also  the 
superintendence  of  the  execution  of  the  acts  of 
Congress  in  relation  to  internal  improvements, 
by  roads,  canals,  the  navigation  of  rivers,  and 
tie  repairs  and  improvements  connected  with 
the  harbors  of  the  United  States,  or  fie  entrance 
into  the  same,  which  may  be  authorized  by 
acts  of  Congress,  with  the  execution  of  which 
the  War  Department  may  be  charged." 

What  right  had  the  Secretary  of  War  to 
change  the  destination  of  the  corps,  and  divert 
it  from  the  duties  which  the  law  had  prescribed 
at  legitimate? 

But,  at  all  events,  this  regulation  does  not 
require  their  attention  to  be  bestowed  upon  any 
other  works  than  those  "with  which  the  War 
Department  may  be  charged."  [Mr.  Jonts 
here  referred  to  such  acts  of  Congress  as 
charged  the  execution  of  certain  specific  works 
upon  the  War  Department.] 

2.  As  chief  engineer,  being  full  colonel. 

By  the  provisions  of  other  enactments,  but 
particularly  in  those  of  the  last  branch  of  the 
27th  section  of  the  Act  of  1802,  last  of  the  68d  ar- 
ticle of  war,  and  the  general  regulations  of  the 
President  under  them,  the  officer  of  the  corps  of 
engineers  is  subject  to  be  ordered  upon  other 
duties,  which,  although  not  lodged  in  his  office 
or  line  of  profession,  are  nevertheless,  like 
those  named  above,  governed  by  the  rules  and 
articles  of  war.  They  are  staff  services  gener- 
ally, and  which  by  law  are  designated,  when 
performed  by  a  detached  officer,  as  extra  offi- 
cial, and  always  compensated  in  addition  to 
line  pay  and  emoluments. 
100#T  *Mr.  Jones  then  referred  to  several 
acts  of  Congress,  to  show  that  where  officers  were 
detached  for  staff  duty,  they  were  paid  in  addi- 
tion. Bat  the  fact  that  General  Gratiot  per- 
formed staff  duties  is  admitted  by  the  United 
States  in  the  account. 

8.  As  a  brigadier-general  in  the  army. 

"  The  chief  of  the  corps  of  engineers  shall 
be  stationed  at  the  seat  of  government,  and 
shall  direct  and  regulate  the  duties  of  the  corps 
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of  engineers,  and  those  also  of  such  of  the  topo- 

S-aphical  engineers  as  may  be  attached  to  the 
ngineer  Department,  and  shall  also  be  the 
inspector  of  the  Military  Academy,  and  be 
charged  iwith  its  correspondence."  —  General 
Regulations  of  1821.  p.  165,  par.  1;  or  of  1825, 
p.  167,  par.  887. 

It  is  clear  that  this  order  or  executive  regula- 
tion detaches  the  colonel  of  the  corps  of  en- 
gineers from  the  permanent  headquarters  of  his 
corps,  and  places  him  in  position  to  command 
"  detachments  composed  of  different  corps," 
viz.: 

1.  Corps  of  engineers  at  headquarters. 

2.  Officers  of  the  corps  of  engineers  on  de- 
tached service. 

8.  Topographical  engineers  attached  to  the 
Engineer  Department 

4.  Cadets  of  artillery,  cavalry,  riflemen,  or 
infantry,  attached  to  the  Military  Academy  by 
the  3d  section  of  the  Act  of  April  29,  1812, 
"  making  further  provision  for  the  corps  of  en- 
gineers" (8  Story,  1241,  ch.  72);  and 

5.  Post  of  West  Point. 

Mr.  Jones  then  went  on  to  show  that  by  the 
61st  article  of  the  General  Regulations  of  1816, 
and  the  acta  of  1812  and  1818,  General  Gratiot 
was  entitled  to  the  pay  and  emoluments  of  a 
brigadier- general  in  the  army,  as  claimed  in  his 
account. 

Mr.  Miuon,  Attorney-General,  for  the  United 
States: 

The  history  of  the  case  is  this: 

On  the  2d  of  March,  1819,  the  plaintiff  in 
error,  then  an  officer  of  engineers  in  the  army 
of  the  United  States,  was  ordered  to  Old  Point 
Comfort  to  take  charge  of  the  works  there 
building  at  the  two  fortifications,  Fortress 
Monroe  and  Fort  Calhoun. 

On  the  8tb  of  November,  1821,  the  disburs- 
ing agent  then  at  the  post  was  removed,  and 
the  plaintiff  was  directed  to  take  upon  himself 
the  disbursements  of  the  public  money,  agree- 
ably to  the  regulations  for  the  government  of 
the  Engineer  Department;  which  he  did. 

On  the  1st  of  August,  1828,  he  became  chief 
engineer,  and  removed  to  Washington,  but  con- 
tinued in  charge  till  the  80th  of  September, 
1829.  In  his  final  account  there  rendered,  the 
entire  amount  of  his  claims  which  were  dis- 
allowed was,  for  a  second  per  diem  and  other 
items,  $8,958.91. 

On  the  26th  of  March,  1883,  the  plaintiff 
presented  a  new  account  "  as  agent  for  fortifi- 
cations at  forts  Monroe  and  Calhoun."  In 
"this  he  charged  a  commission  of  one  [*101 
per  cent,  from  November,  1821,  to  September, 
1829. 

On  the  80th  of  June,  1834,  Congress  made  an 
appropriation  for  a  "  Fort  at  Grand  Terre." 
The  whole  amount  appropriated  was  drawn 
from  the  treasury  by  General  Gratiot,  as  chief 
engineer,  in  November  and  December,  1885. 
On  the  6th  of  October,  1886,  he  repaid  into  the 
treasury  $15,000  thereof,  and  retained  $85,000, 
in  addition  to  a  balance  of  $8,958.91  charged 
against  him  for  disbursements  at  Old  Point 
Comfort,  previously  to  the  30th  of  September, 
1829.  % 

On  the  1st  of  April,  1836,  the  pay  and  allow- 
ances of  General  Gratiot  were  stopped,  and  the 
amount  directed  to  be  appropriated  to  the  ex- 
tinguishment of  his  debt 
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On  the  15th  of  December,- 1888,  his  accounts 
were  again  ad  lusted,  and  credits  allowed  him 
which  reduced  the  balance  against  him  to 
$39,392.18. 

As  an  offset  to  this  balance,  General  Gratiot, 
on  the  11th  of  January.  1889,  presented  a  new 
account  at  the  treasury,  in  which  he  renewed 
his  claim  for  a  double  per  diem,  and  added  a 
claim  for  a  commission  of  %\  per  cent,  on  dis- 
bursements made  by  him  of  "  contingencies 
for  fortifications."  And  also  a  claim  of  $37,- 
263.44  as  compensation  for  extra  services  in 
conducting  works  of  civil  engineering,  from 
his  appointment  in  1838  to  his  dismissal  in  1888. 

In  February.  1889,  a  suit  was  brought  against 
him  by  the  united  States,  in  the  Circuit  Court 
of  Missouri.  It  was  tried  in  April,  1840,  and 
judgment  rendered  m  favor  of  the  United  States 
for  $81,056.88. 

On  a  writ  of  error,  this  court,  at  January 
Term,  1841,  received  that  decision,  and.  decid- 
ing several  important  principles  in  regard  to 
the  items  of  the  set-off.  reversed  the  judgment, 
on  the  ground  that  the  defendant's  evidence 
was  excluded 

At  April  term  of  the  Circuit  Court  of  Missis- 
sippi, the  cause  was  again  tried,  and  the  dis- 
trict attorney  admitted  the  credits  which  are 
specified  in  the  statements,  and  the  defendant 
exhibited  a  new  claim  of  set-off.  The  several 
items  are  enumerated  from  1  to  15.  Numbers 
4,  9,  10,  13,  and  18  were  admitted  or  with- 
drawn, and  the  others  were  insisted.  Numbers 
1.  3,  8,  6,  7,  and  8  arise  out  of  transactions  an- 
terior to  the  plaintiff's  becoming  chief  engineer. 
No.  14  is  substantially  the  same  charge  for 
extra  official  service  which  was  passed  on  by 
this  court,  15  Peters,  as  No.  8,  p.  376. 

No.  15  is  a  new  demand,  claiming  $87,137.- 
42  for  extra  official  services  in  the  daily  and 
current  business  of  the  chief  engineer  in  his  in- 
tercourse with  the  War  Department,  and  as- 
serts the  principle,  that  the  regulation  of  1821, 
requiring  the  chief  engineer  to  perform  his 
functions  at  Washington,  detached  him  from 
his  regular  duty,  and  made  all  his  office  busi- 
102*]  cess  extraordinary  service,  for  *which 
he  demands  extra  compensation.  The  details 
of  this  item  are  very  minute,  and  the  principle 
on  which  the  charge  is  ascertained  does  not 
appear;  if  allowed,  it  would  have  more  than 
liquidated  the  balance  in  favor  of  the  govern- 
ment. 

In  the  opinion  of  the  court  in  the  case  in  15 
Peters,  878,  it  was  deemed  right,  for  the  pur- 
pose of  bringing  this  protracted  controversy 
within  narrower  limits,  upon  the  new  trial  in 
the  Circuit  Court,  to  state  some  of  the  views 
entertained  by  the  court  upon  points  which  had 
been  argued  as  fully  as  if  the  evidence  had 
been  admitted.  And  it  was  held,  that  by  the 
regulations  the  plaintiff  in  error  was  not  en- 
titled to  a  commission  on  disbursements,  but 
the  per  diem  was  in  full  of  all  extra  compen- 
sation. 

That  as  to  a  charge  for  disbursements  of  con- 
tingencies of  fortifications,  he  was  at  liberty  to 
show  it  by  evidence. 

That  as  to  his  charge  of  $37,363.46  for  extra 
services  in  conducting  the  affairs  of  the  civil 
works  of  internal  improvement  of  the  govern- 
ment, upon  its  face,  this  item  has  no  foundation 
in  law,  and  therefore  that  the  evidence  which 
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was  offered  in  support  of  it,  if  admitted,  would 
not  have  maintained  it,  and  the  ground  of  this 
opinion  was,  that  the  services  alleged  to  be  per- 
formed were  the  ordinary  special  duties  apper- 
taining to  the  office  of  chief  engineer,  on  a  re- 
view of  the  laws  and  regulations,  &c 

On  the  new  trial,  it  appeared  that,  instead  of 
contracting,  the  subjects  of  inquiry  were  en- 
larged. 

But  it  is  submitted,  that  the  principles  in- 
volved are  few  and  simple.and  had  been  decided 
by  this  court. 

The  court  on  the  trial  gave  the  eight  instruc- 
tion asked  by  the  counsel  of  the  United  States, 
and  overruled  the  third,  fourth,  and  fifth  in- 
structions moved  by  the  counsel  of  the  plaintiff 
in  error.  And  this  opinion  of  the  court  in- 
volves the  important  inquiry  on  which  the  cue 
turns. 

The  court  instructed  the  jury,  that  there  vu 
no  sufficient  evidence  to  justify  them  in  giving 
the  defendant  the  credits  claimed. 

The  inquiry  was,  what  were  the  lawful  duties 
of  an  officer  holding  his  commission  and  receiT- 
ing  a  salary  for  his  services  from  the  United 
States.  Was  this  a  question  for  the  court  or 
the  jury? 

It  is  submitted,  that  it  was  peculiarly  a  ques- 
tion for  the  decision  of  the  court.  It  cannot 
be  determined  what  was  extra  official,  without 
previously  determining  what  is  the  officii) 
duty.  And  this  is  necessarily  a  question  of  law. 

It  is  in  the  nature  of  a  quo  warranto,  in 
which  the  question  of  the  sufficiency  of  legal 
authority  is  always  decided  by  the  court 

In  the  case  of  Kendall  v.  Soke*  (8  How.,  87), 
it  was  held  that  a  motion  to  charge  on  tbe 
proofs  was  equivalent  to  a  demurrer  to  the  evi- 
dence, and  such  is  the  practice  in  Missouri. 

In  ToUmi  v.  Sprague  (13  Peters,  800)  it  was 
held  that  where  *the  evidence  was  in  [*103 
writing  it  was  not  error  for  the  court  to  charge 
the  jury  as  to  its  effect.  And  the  court  ckany 
recognized  the  same  principle  in  the  case  of 
Gratiot  v.  United  States  (15  Peters,  876).  Tbe 
learned  judge  who  delivered  the  opinion  of  the 
court  says:  "  The  court  are  of  opinion  that 
upon  its  face  this  item  has  no  just  foundation 
in  law,  and  therefore  that  the  evidence  which 
was  offered  in  support  of  it,  if  admitted,  would 
not  have  maintained  it.  The  ground  of  this 
opinion  is,  that  upon  a  review  of  the  laws  and 
regulations  of  the  government  applicable  to  lie 
subject,  it  is  apparent  that  the  services  therein 
alleged  to  be  performed  were  the  ordfnarr 
special  duties  appertaining  to  the  office  of  chief 
engineer;  and  such  as  the  defendant  was  bound 
to  perform  as  chief  engineer,  without  any  extra 
compensation  over  ana  above  his  salary  and 
emoluments  as  a  brigadier-general  of  the  army 
of  the  United  States,  on  account  of  such  serr- 
ices.  In  this  view  of  the  matter,  the  Circuit 
Court  acted  correctly  in  rejecting  the  evidence 
applicable  to  this  item." 

Thus  having  the  sanction  of  this  court,  the 
Circuit  Court  was  authorized,  on  the  second 
trial,  in  charging  the  jury  that  the  written  evi- 
dence adduced  was  not  sufficient  to  maintain 
the  items  of  his  account  of  offset. 

Since  the  former  hearing  of  this  cause  here, 
the  case  of  The  United  Statu  v.  KUmm  bs» 
been  heard  and  decided.  It  is  reported  in  1* 
Peters,  291,  802,  and  the  court  there  held,  that 
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by  the  regulation  of  March,  18,  1880,  no  extra 
compensation  could  be  allowed  to  an  officer  of 
the  army  from  the  3d  of  March  of  that  year. 
Credit  was  disallowed  to  Captain  Eliason  under 
circumstances  similar  to  those  of  the  plaintiff 
in  error,  and  his  must  share  the  same  fate.  As- 
suming, then,  as  I  have  endeavored  to  prove, 
that  the  Circuit  Court  did  not  err  in  instruct- 
ing the  jury  on  the  sufficiency  of  the  evidence, 
did  the  court  err  as  to  its  opinion  of  its  legal 
effect? 

1.  As  to  the  first  item  of  two  and  a  half  per 
cent,  commissions,  for  safe  keeping  of  and 
responsibility  for  $19,900,  from  the  27th  of 
August  to  7th  of  September,  1821,  and  for 
$98,500,  from  27th  of  August  to  20th  of  Sep- 
tember. There  is  no  proof  touching  this  item, 
except  the  treasury  transcript.  Colonel  Gra- 
tiot was  the  commanding  officer  in  charge  of 
the  works  at  Old  Point  Comfort.  Major  Mau- 
rice was  the  contractor.  These  funds  were  re- 
mitted to  Colonel  Gratiot,  and  by  him  paid 
over  to  the  contractor.  There  is  no  law,  and 
there  is  no  proof  of  usage,  to  sustain  the 
charge.  If  he  had  been  subjected  to  the 
trouble  of  disbursing  it,  as  agent,  he  was  en- 
titled to  no  commission. 

2.  For  disbursing  contingents,  from  20th  of 
May,  1832,  to  80th  of  September,  1820,  &c, 
there  is  no  additional  proof,  and  he  has  been 
lOoweda  credit  of  four  dollars  per  diem, which 
is  exclusive  of  all  extra  compensation  for  dis- 
bursement. 

3.  Same  answer. 

104*1  *8.  For  collections  of  money  made  of 
Jacob  Lewis  &  Co.,  &c. 

7.  For  collections  of  money  made  of  Samuel 
Cooper. 

These  were  moneys  of  the  United  States  paid 
to  the  disbursing  agent,  and  carried  into  bis 
accounts  for  disbursement.  He  was  no  more 
entitled  to  commission  on  these  receipts  than 
on  remittances  to  him  from  the  treasury.  (Old 
printed  record,  p.  14.) 

8.  Major  Whiting,  under  orders,  sold  pub- 
lic property  and  paid  proceeds  to  the  disbursing 
agent,  who  carried  them  into  account  to  his 
debit     The  same  reason  applies. 

These  claims  have  been  presented  for  the 
first  time  since  this  court  decided  that  the 
plaintiff  was  not  entitled  to  commission  on  dis- 
bursements, with  the  exception  of  a  part  of  that 
for  commissions  on  contingencies.  On  the 
former  trial,  that  charge  was  $886,  now  it  is 
♦2,871.48. 

14  This  item  is  substantially  the  third  item 
on  which  this  court,  at  the  former  hearing, 
passed  so  emphatic  an  opinion.  In  amount  it 
n  somewhat  larger;  but  whatever  change  has 
been  made  in  the  words,  the  principle  is  the 
same. 

For  services  in  conducting  the  affairs  con- 
nected with  the  civil  works  of  internal  im- 
provement, and  in  conducting  the  affairs  con- 
nected with  the  execution  of  the  Act  of  Con- 
gress of  1834,  for  taking  observations,  &c.,  he 
claims  compensation  over  and  above  the  pay 
and  emoluments  of  a  brigadier-general,  at  the 
rate  of  $8,600  per  annum. 

The  legal  duties  of  the  engineer  corps  were 
so  fully  discussed  on  the  former  hearing  that  I 
am  unwilling  to  occupy  the  time  of  the  court 
in  recapitulating  them. 
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By  no  act  of  Congress  have  these  duties 
been  defined.  In  the  Act  of  1794  (1  L.  &  B.'s 
ed.,  866),  no  specific  duties  are  assigned,  but 
places  it  generally  under  the  orders  of  the  Pres- 
ident. By  the  Act  of  1802,  it  was  re-organ- 
ized, "to  do  such  service  as  the  President 
shall  direct."  This  general  power  has  never 
been  superseded.  Every  successive  Act  of 
Congress  and  of  the  executive,  and,  I  may 
add,  the  silence  of  the  plaintiff  in  error  for  a 
long  period  that  he  was  in  office,  show  that 
there  was  never  any  just  foundation  for  any 
such  implied  contract  as  must  exist  to  sustain 
the  charge. 

The  colonel  of  engineers  was  bound  to  per- 
form any  military  or  other  duty,  not  incompat- 
ible with  the  character  of  an  officer  and 
gentleman,  that  the  service  may  require,  and 
the  President  direct. 

The  regulations  of  1821  and  of  1825  (see' 
15  Peters,  878,  874)  require  the  chief  of  the 
corps  of  engineers  to  be  stationed  at  Washing- 
ton, and  charges  him  with  the  superintendence 
of  the  corps  of  engineers,  to  which  tie  topo- 
graphical engineers  is  attached,  and  makes 
his  duties  comprise  reconnoitering  and  survey- 
ing, for  military  purposes  and  for  internal  im- 
provement, with  formation  of  plans  and 
estimates  in  detail  for  fortifications,  &c. ;  also 
the  superintendence  *of  the  execution  [*  1 05 
of  acts  of  Congress  in  relation  to  internal  im- 
provements, by  roads,  canals,  the  navigation 
of  rivers,  and  the  repairs  and  improvements 
connected  with  the  harbors  of  the  United 
States,  with  which  the  War  Department  may 
be  charged  by  Congress.  And  in  the  case  of 
The  Unittd  State*  v.  Etiaeon  (16  Peters,  802), 
the  court  hold  this  language:  "The  Secretary 
of  War  is  the  regular  constitutional  organ  for 
the  administration  of  the  military  establishment 
of  the  nation;  and  rules  and  orders  publicly 
promulged  through  him  must  be  received  as 
the  acts  of  the  executive,  and  as  such  be  bind- 
ing on  all  within  the  sphere  of  his  legal  and 
constitutional  authority/'  "Such  regulations 
cannot  be  questioned  or  defied,  because  they 
may  be  thought  unwise  or  mistaken."  To  main- 
tain his  offset,  the  plaintiff  must  establish  a 
contract,  express  or  implied,  and  the  daily  es- 
tablished current  business  of  his  office,  per- 
formed without  any  claim  for  extra  compensa- 
tion by  his  predecessor,  himself,  and  his 
successor,  for  more  than  twenty  years,  it  is 
now  argued  was  extra  official,  and  that  the  law 
implies  a  contract  to  pay  an  extra  compensa- 
tion. 

The  plaintiff  has  taken  many  depositions. 
They  certainly  establish  no  usage  in  the  En- 
gineer Department,  nor  in  any  of  the  bureaux, 
as  they  are  called,  established  in  the  War  De- 
partment for  a  more  regular  and  systematic 
despatch  of  business.  The  President  had  the 
authority  to  require  the  services  of  the  chief 
engineer  at  any  place,  and  the  regulation  of 
1821  stationed  him  at  Washington.  The  nat- 
ure of  his  duties  of  superintendence,  and  of 
preparing  plans  and  estimates,  in  subordina- 
tion to  the  Secretary  of  War,  necessarily  de- 
volved on  him  those  duties,  for  which,  in  his 
fifteenth  item,  he  has  now,  for  the  first  time, 
asserted  a  claim  to  the  amount  of  $37,127.42. 
The  items  will  speak  for  themselves.  On  what 
principle  the  charge  is  made,  I  am  unable  to 
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comprehend.  The  position  is  taken,  that 
when  he  entered  on  the  duties  of  the  Engineer 
Department,  at  Washington,  he  received  the 
pay  of  brigadier-general,  he  ceased  to  act  as 
colonel  of  engineers,  and  was  acting  only  as  a 
brigadier-general  of  the  army  of  the  United 
States.  He  held  the  brevet  rank  of  brigadier- 
general.  Mr.  Monroe  had  allowed  to  General 
Macomb,  whilo  performing  the  duties  of  chief 
engineer,  the  pay  and  emoluments  of  his  brig- 
adier's commission.  The  reasons  for  that  order 
are  not  very  favorable  to  the  position  now 
taken.    (See  record.) 

The  brevet  pay  was  allowed  because  he  was 
performing  the  duties  of  the  colonel  of  engin- 
eers; whenever  he  cased  to  perform  those  du- 
ties, his  brevet  pay  ceased  with  it.  In  reference 
to  the  instances  of  extra  pay  allowed,  without 
examining  them  in  detail,  I  will  remark — 

t.  That  the  President  had  a  discretion,  by 
the  Act  of  ,  to  increase  rations. 

2.  That  neither  the  regulation  of  1886,  nor 
1 06*]  the  law  of  1886  *or  of  1888,  forbid  ex- 
tra allowances,  where  an  appropriation  was 
made  by  Congress  for  the  object.  (See  the 
opinion  of  Mr.  Grundy  in  1839.) 

3.  That  for  duties  taking  the  officer  from 
his  regular  place  of  duty,  subjecting  him  to 
increased  expense,  allowances  have  been  made, 
by  express  assurance  at  the  time.  (See  Regula- 
tions of  1818.  p.  67,  Record.) 

That  abuses  have  existed  is  well  known ;  they 
form  no  basis  on  which  the  court  will  imply  an 
undertaking  to  pay  an  extra  compensation. 
These  abuses  produced  the  proviso  of  1835. the 
Act  of  1888,  and  the  stringent  and  conclusive 
Act  of  1848.  None  of  the  cases  which  have 
been  decided  by  this  court  conflict  with  the 
positions  I  have  taken.  In  Macdaniel  v.  The 
United  State*,  and  in  FiUebrown  v.  The  United 
State*,  there  were  express  agreements  made  by 
the  Secretary  of  (he  Navy  to  pay  for  services 
out  of  the  range  of  their  regular  official  duties. 
In  Ripley  v.  The  United  State*,  the  services 
must  be  without  the  range  of  official  duties. 
And  I  may,  with  some  confidence,  insist,  that 
the  court  will  not  be  inclined  to  relieve  the 

Elaintiff  in  error  from  the  burden  which  the 
(w  throws  on  him.  His  claim  cannot  be  re- 
garded with  favor.  Congress  appropriated 
money  for  an  important  national  work.  It 
went  into  his  hands  as  a  public  officer, 
charged  with  its  application  to  that  object.  He 
diverted  it  to  his  own  uses,  on  a  claim  which 
was  disallowed  at  the  treasury.  Indulgence  to 
such  a  course  of  conduct  may  defeat  military 
or  naval  operations  of  the  utmost  importance 
to  the  country. 

Mr.  Coze,  for  the  plaintiff  in  error,  in  reply 
and  conclusion: 

The  case  ought  to  be  considered  as  if  an 
action  had  been  brought  by  General  Gratiot 
for  a  settlement  of  accounts.  The  history  of 
the  case  given  by  the  Attorney-General  might 
be  correct,  but  it  was  not  in  the  record,  and  he 
had  forgotten  to  state  a  fact  in  it,  which  was, 
that  when  General  Gratiot  was  dismissed,  there 
was  no  ascertained  balance  against  him.  His 
account  had  been  for  five  years  before  the 
proper  accounting  officers  of  the  government, 
and  was  then  unsettled.  He  asked  thai  a  bal- 
ance might  be  struck,  but  was  refused.  It 
seemed  as  if  in  his  case  the  old  practice  had  been 
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renewed,  namely,  cattigai  audit  que.  Gratiot 
was  required  to  pay  a  large  sum  by  a  certain 
day,  and,  not  doing  so,  the  harsh  measure  of 
dismissal  was  resorted  to.  Already  |20.000  of 
the  claim  against  him  has  been  extinguished, 
and  we  hope  that  more  will  be  by  the  event  of 
thb  suit  The  Attorney-General  has  represented 
the  danger  of  large  sums  being  drawn  from 
the  treasury,  but  we  ask  for  the  establishment 
of  no  new  principle.  All  that  we  claim  is  the 
impartial  application  of  the  same  rule  which 
has  been  extended  to  others.  And  if  the  ap- 
prehended danger  did  exist,  is  this  the  tribunal 
which  ought  to  interpose  *to  prevent  [*107 
it?  The  answer  has  been  already  furnished  by 
the  Attorney-General,  when  he  said  that  the 
Legislature,  by  interfering,  had  put  a  stop  to 
the  supposed  evil.  This  must  therefore  be  the 
last  case.  The  treasury  doors  are  closed  by 
legislative  action,  not  by  judicial  decision.  The 
Attorney-General  has  asked,  if  all  the  officer* 
who  have  been  brought  to  Washington  by 
former  secretaries  are  to  have  extra  pay.  What- 
ever may  be  the  consequence,  it  was  not  our 
doing,  and  we  are  not  responsible.  In  some 
of  the  departments,  when  boards  of  comm» 
doners  were  established,  post  captains  in  the 
navy  were  placed  there,  and  received  salaries 
for  their  administrative  functions.  They  could 
not  be  placed  on  courts-martial,  which  show 
that  they  were  detached  from  the  performance 
of  their  regular  duties  in  the  service,  and  yet 
they  have  never  been  obliged  to  ask  for  their 

Say.  Since  the  time  when  General  Gratiot  vis 
ismissed,  and  even  now,  there  are  four  poet 
captains  at  the  head  of  bureaux,  entirely  de- 
tached from  military  duty.  They  receive  the 
salaries  fixed  by  law.  If  this  course  had  been 
taken  formerly,  when  other  officers  were  placed 
at  the  head  of  bureaux,  there  would  have  been 
no  difficulty.  If,  therefore,  the  consequence* 
apprehended  by  the  Attorney  General  should 
follow,  it  wiil  be  the  government  that  wflj 
cause  them,  and  they  cannot  be  attributed  to 
us.  So,  also,  the  commander-in-chief  of  the 
army  has  been  appointed  a  commissioner  to 
negotiate  with  the  Indians,  and  paid  with  eitri 
compensation.  So,  also,  the  quartermaster- 
general  (Jesup)  has  been  sent  to  Florida  in 
command  of  an  army.  These  arguments,  there- 
fore, ought  not  to  have  any  effect.  This  case, 
like  all  other  cases,  is  simply  a  question  of  legal 
right. 

The  Attorney-General  has  said  that  the  in- 
struction of  the  court  below  amounts  only  to  a 
demurrer  to  evidence.  I  am  willing  to  regard 
it  so,  as  if  a  motion  for  nonsuit  had  been  made. 
But  if  General  Gratiot  had  been  the  plaintiff,  it 
was  not  a  proper  case  for  a  motion  for  a  non- 
suit or  a  demurrer  to  evidence,  because  evi- 
dence had  been  given  on  both  aides.  Gratiot'" 
witnesses  were  all  cross-examined  by  the  United 
States,  and  the  whole  evidence  was  offered 
which  had  been  thus  taken.  This  is  a  mere 
question  of  law.  The  amount  is  of  no  conse- 
quence. "No  nation  was  ever  impoverished 
by  liberally  rewarding  services."  If  General 
Gratiot's  services  were  really  important,  and  be- 
yond the  line  of  his  official  duty,  it  is  no  I 
what  the  amount  involved  may  be. 

General  Gratiot  was  lieutenant-colonel  of  « 
gineers  when  the  colonel  was  promoted,  i 
entitled  to  a  brevet  for  meritorious 
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He  received  it,  bearing  a  character  without  ex- 
ception, and  even  now  there  is  no  imputation 
oo  his  personal  honor  and  integrity.  He  was 
advised  that  he  had  rights,  and  asked  no  more 
than  the  department  had  been  in  the  habit 
of  allowing.  He  presented  claims  for  services 
108*1beyondbisofflcial duties.  Werethey*so? 
That  is  the  question  which  this  court  has  to 
decide.  They  were  for  keeping  several  hun- 
dred accounts,  paying  money,  and  other  things 
of  an  administrative  nature.  When  this  case 
wa»  before  the  court  in  1841,  the  following 
language  was  held, which  is  found  in  IS  Peters, 
371:  "It  is  true  that  the  Act  of  the  16th  of 
March,  1802,"  &c.,  &c  "  But  however  broad 
ion  enactment  is  in  its  language,  it  never  has 
been  supposed  to  authorize  the  President  to 
employ  the  corps  of  engineers  upon  any  other 
doty,  except  such  as  belongs  either  to  military 
esgineering  or  to  civil  engineering.  It  is  ap- 
parent, also,  from  the  whole  history  of  the 
legislation  of  Congress  upon  this  subject,  that, 
for  many  years  after  the  enactment,  works  of 
internal  improvement  and  mere  civil  engineer- 
in;  were  not,  ordinarily,  devolved  upon  the 
corps  of  engineers.  But,  assuming  the  Presi- 
dent possessed  the  fullest  power,  under  this  en- 
actment, from  time  to  time  to  employ  any  of- 
ficers of  ,the  corps  in  the  business  of  civil  en- 
gineering, still  it  must  be  obvious,  that  as  their 
pay  and  emoluments  were,  or  would  be,  regu- 
lated with  reference  to  their  ordinary  military 
and  other  duties,  the  power  of  the  President  to 
detach  them  upon  other  civil  services  would 
not  preclude  him  from  contracting  to  allow 
such  detached  officers  a  proper  compensation 
for  any  extra  services.  Such  a  contract  may 
not  only  be  established  by  proof  of  some  post- 
ure regulation,  but  may  also  be  inferred  from 
the  known  practice  and  usage  of  the  War  De- 
partment in  similar  cases,  acting  in  obedience 
to  the  presumed  orders  of  the  President,"  &c, 
Ac.  &c. 

The  Attorney-General  has  said  that  we  must 
either  admit  or  deny  the  authority  of  the 
"  Regulations,"  and  that  we  are  on  the  horns 
of  a  dilemma.  But  not  so.  If  the  President 
bad  the  power  to  detach  officers  for  other  serv- 
ices than  those  within  the  strict  line  of  their 
duty,  it  has  nothing  to  do  with  his  power  to 
contract  with  them  for  extra  compensation  for 
these  services.  The  court  said  so  in  the  former 
case,  and  added,  that  they  had  no  right  to  say 
whether  the  implied  contract  was  established 
by  evidence  or  not.  Why?  Because  it  was 
not  a  question  of  law,  but  a  question  of  fact, 
for  the  Jury.  It  is  true  that,  at  page  376,  the 
court  say  that  one  of  the  charges  "has  no 
Just  foundation  in  law;  and  therefore,  that  the 
evidence  which  was  offered  in  support  of  it,  if 
admitted,  would  not  have  maintained  it."  But 
this  is  merely  an  obiter  dictum,  not  a  point  de- 
cided; and  it  is  not  easy  to  see  how  the  two 
passages  can  be  reconciled  with  each  other.  It 
would  seem  as  if  the  court  thought  that  civil 
engineering  was  a  part  of  the  regular  duty  of 
the  corps.  This  is  an  open  question.  The  At- 
torney-General thinks  that  we  require  a  reversal 
of  the  former  opinion  of  the  court.  But  not  so. 
We  only  wish  that  the  same  rule  should  be  ex- 
tended to  us  which  has  been  extended  to  others. 
The  case  of  The  United  States  v.  Freeman  (3 
Bow.,  556)  has  been  referred  to  as  expressing 
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the  opinion  which  we 'wish  to  reverse.  [*109 
But  in  that  case,  double  rations  were  allowed 
under  Regulation  1135,  at  the  discretion  of  the 
President,  and  this  was  said  to  be  done  by  him 
by  authority  of  law;  and  this  is  just  the  propo- 
sition for  which  we  now  contend.  It  was  said 
on  the  other  side,  that  the  authority  of  the 
President  does  not  rest  upon  acts  of  Congress. 
I  take  issue  upon  this  proposition.  The  Con- 
stitution says,  "Congress  shall  provide  rules 
for  the  government  of  the  army  and  navy." 
What  right  has  the  President  to  do  it?  The 
first  act  passed  was  in  1806,  the  68d  article  of 
which  was  a  prohibition  against  employing  the 
corps  of  engineers  on  any  other  duty,  ana  the 
same  is  subsequently  repeated.  [Mr.  Coze  here 
went  into  an  examination  of  the  laws  and  army 
regulations.] 

Until  1834,  no  branch  of  engineering  was 
taught  except  military  engineering.  Congress 
has  thus  exercised  its  constitutional  power,  and 
granted  certain  restricted  powers  to  the  depart- 
ment. Whence  does  the  Attorney-General  de- 
rive an  unrestrained  power  iu  the  President, 
because  he  is  commander-in-chief?  It  is  true 
that  he  is  so,  but  his  orders,  to  be  legal,  must 
be  confined  to  military  duty.  For  example,  he 
has  no  right  to  command  an  officer  of  the  army 
to  attend  to  his  (the  President's)  private  busi- 
ness. There  is  no  authority,  either,  to  order  a 
military  man  to  keep  accounts,  or  attend  to  ad- 
ministrative duties.  The  President  has  a  gen- 
eral superintending  power  of  seeing  all  laws  ex- 
ecuted, but  that  is  altogether  a  distinct  and  sep- 
arate head  of  authority.  This  is  not  in  virtue 
of  his  being  commander-in-chief  of  the  army, 
but  of  being  President  of  the  United  States. 
Under  this,  he  can  employ  agents;  he  may 
choose  anywhere;  may  select  civil  engineers,  or 
officers  of  the  army  proper,  to  carry  on  diplo- 
matic arrangements  or  negotiate  with  the  In- 
dians. But,  then,  is  not  the  person  so  employed 
to  be  remunerated  for  his  services?  He  must 
be,  unless  some  law  forbids  such  pay,  and  the 
President  has  the  power  to  contract  that  such 
pay  shall  be  given.  The  only  claim  which  the 
United  States  had  upon  General  Gratiot  was  to 
employ  him  in  civil  engineering.  The  67th 
article  of  the  Regulations  of  1825,  paragraph 
888,  confines  the  services  of  the  corps  to  such 
works  as  were  authorized  by  Congress,  and 
whose  execution  was  charged  upon  the  War 
Department.  But  many  works  have  been  at- 
tended to,  which  were  neither  specifically 
charged  upon  the  War  Department,  nor  had 
any  natural  affinity  with  it;  such,  for  example, 
as  dredging  the  Mississippi.  The  language  of 
the  regulation  implies  that  the  execution  of 
these  works  must  be  charged,  by  Congress, 
upon  the  War  Department,  at  the  same  time 
that  the  appropriation  is  made.  If  this  is  not 
the  case,  then  their  execution  falls  under  the 
general  power  of  the  President  to  see  the  laws 
executed,  and  he  may  employ  anybody  for  this 
purpose.  The  account  which  we  have  before 
us  is  for  the  performance  of  'such  extra  [*  1  lO 
official  duties.  Did  they  properly  belong  to  the 
office  of  an  engineer?  [Mr.  Coxe  here  referred 
to  the  following  works  to  show  that  they  did 
not:  1.  Dietionnaire  de  F Acadimie  Franeaite. 
2.  Campbell's  Military  Dictionary.  3.  Dobson's 
Encyclopaedia.  4.  Encyclopaedia  Britannica. 
5.  Brande's  Dictionary  of  Science,  Literature, 
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and  Art.  6.  Rees's  Cyclopedia.  1  We  bave 
also  the  testimony  of  practical  engineers  to  the 
same  point.  We  have,  in  addition,  much  evi- 
dence where  officers  of  all  corps  have  done 
other  duty  and  been  compensated;  and  even 
where  Congress  has  especially  charged  the  ex- 
ecution of  works  upon  the  War  Department, 
such  as  the  Cumberland  road,  officers  have  been 
paid  extra.  General  Gratiot  was  not  allowed  to 
give  evidence  of  his  services,  to  establish  an  ex- 
press or  implied  contract.  Such  evidence  was 
put  in,  and  counter  evidence  taken,  and  then 
the  whole  ruled  out.  It  is,  no  doubt,  the  duty 
,  of  a  court  to  construe  written  documents.  But 
if  a  witness  is  sick  and  examined  under  a  com- 
mission, does  this  evidence  thereby  change  its 
character,  and  become  a  written  document  ?  If 
the  decision  of  the  court  below  is  assimilated  to 
a  demurrer  to  evidence,  then  every  fact,  and 
every  inference  from  it,  must  be  taken  to  be  true. 
For  these  reasons,  we  think  that  the  court  be- 
low erred. 

Mr.  Justice  Waynb  delivered  the  opinion  of 
the  court: 

This  case  is  now  before  us  upon  exceptions, 
taken  upon  its  trial  in  the  Circuit  Court,  to  the 
instructions  which  were  given  by  the  court,  and 
such  as  it  refused  to  give  to  the  jury.  We  do 
not  think  them  well  founded.  When  the  in- 
structions were  given  and  refused,  the  only- 
matters  in  controversy  were  items  1.  2,  8,  6,  7, 
8, 14,  15,  in  General  Gratiot's  set-off.  The  4th, 
9th,  10th,  13th  items,  and  one  half  of  the  11th, 
had  been  withdrawn,  having  been  allowed  in 
former  settlements.  The  other  half  of  11,  and 
the  entire  5th  item,  were  admitted  by  the  dis- 
trict attorney,  in  the  course  of  the  trial,  to  be 
audits  against  the  demand  of  the  United  States. 
The  instructions,  then,  are  to  be  considered  in 
reference  to  the  disputed  items  1,  2,  8,  8,  7,  8,. 
14,  15. 

The  first  instruction  was  given  upon  item 
number  1,  the  second  upon  item  2,  the  third 
upon  item  3,  the  fourth  upon  items  6  and  7, 
the  fifth  upon  the  8th  item,  the  sixth  and  sev- 
enth upon  item  14,  and  the  eighth  instruction 
upon  item  15,  comprehending  under  the  last  all 
the  particulars  in  the  account  attached  to  Mr. 
Benjamin  Fowler's  deposition. 

The  instructions  were  intended  by  the  court 
to  be  legal  conclusions  from  all  the  evidence  in 
the  cause.  Our  inquiries  will  be,  Are  they  so? 
And,  as  legal  conclusions,  were  they  given  in 
such  terms  as  in  no  way  to  encroach  upon  the 
province  of  the  jury  to  weigh  the  evidence  as  to 
the  facts  in  the  case? 

The  first  instruction  denies  the  right  to  com- 
1 1 1*]  missions  upon  the  *amount  turned  over 
to  James  Maurice.  After  another  reason,  in  no 
Way  material  to  be  here  noticed,  the  court  gives 
as  a  final  reason  for  rejecting  the  charge,  that 
the  only  evidence  in  support  of  it  was  the 
transcript,  and  that  such  evidence  was  not  suf- 
ficient to  authorize  any  commission  to  be  al- 
lowed for  turning  over  the  money  to  an  account- 
ing officer. 

The  transcript  alluded  to  is  the  account  of 
General  Gratiot  with  the  United  States.  It  was 
a  part  of  the  record  in  the  case  reported  in  15 
Peters,  386,  and  was  used  again  as  evidence 
upon  the  trial  of  the  cause  in  the  Circuit  Court, 
with  the  consent  of  General  Gratiot. 
808 


We  learn  from  it,  that  between  the  87th  Au- 
gust and  the  20th  September,  1821,  $46,030  had 
been  remitted  to  General  Gratiot,  then  a  major 
in  the  corps  of  engineers  and  the  superintending 
engineer  of  fortifications  at  Old  Point  Comfort: 
and  that  he,  within  the  dates  just  mentioned, 
turned  over  the  money  to  James  Maurice,  agent 
of  fortifications,  on  account  of  forts  Calhoun 
and  Monroe.  This  is  the  only  evidence  bear- 
ing upon  the  item.  It  is  a  charge  of  a  commfr- 
sion  of  2}  per  cent  upon  the  amount,  as  it  is- 
expressed  in  the  setoff,  for  safe  keeping  tad 
the  responsibility  incurred  in  receiving  and 
turning  it  over  to  the  agent,  when  General 
Gratiot  was  not  a  disbursing  agent  It  is  then 
established,  that  the  money  was  received  and 
turned  over  to  Maurice,  when  he  was  the  agent: 
and  also  what  were  the  relations  of  General  Gra- 
tiot and  of  Maurice  to  the  government  at  Old 
Point  Comfort.  Those  relations  arose  from  the 
67th  article  of  the  General  Regulations  of  the 
Army,  published  in  orders  from  the  War  De- 
partment in  July,  1821.  From  the  detail  in  that 
article,  particularly  that  paragraph  of  it  direct- 
ing in  what  kind  of  money  the  agent  should 
make  payments,  and  in  what  banks  it  was  to 
be  kept  by  him,  there  is  no  doubt  it  was  in- 
tended that  he  should  disburse  from  remittances 
made  to  himself  by  the  government  Such 
waa  to  be  the  ordinary  nature  of  remittance. 
But  by  another  paragraph,  the  superintending 
engineer  had  a  general  superintendence  of  the 
agents'  disbursements,  and  none  could  be  made 
without  his  signature.  And  by  a  third  para- 
graph in  the  same  article,  he  could  be  required 
to  perform  the  duties  of  agent,  when  there  wa* 
no  agent  of  fortifications,  for  which  service  a 
particular  compensation  is  allowed.  Is  it  not 
obvious,  then,  with  such  a  power  in  the  Eagin 
eer  Department,  in  the  contingency  mentioned, 
to  call  upon  the  superintending  engineer  toper- 
form  the  duties  of  agent,  that  remittances  could 
be  made  to  him  to  be  disbursed  by  himself, 
when  at  the  time  of  the  remittance  there  was  no 
qualified  agent  to  receive  it,  or  to  be  turned 
over  to  an  agent  when  one  became  quafified: 
The  exact  state  of  the  case  in  that  respect  we 
do  not  know — the  transcript  does  not  show  it, 
but  it  is  because  it  does  not  show  it,  and  be- 
cause the  money  was  not  disbursed  by  General 
Gratiot,  but  was  paid  over  by  bim  to  the  agent 
•in  so  short  a  time  after  it  was  received,  1*118 
that  we  are  bound  to  presume  there  was  not  as 
agent  at  Old  Point  qualified  to  receive  the  re- 
mittances made  to  General  Gratiot,  and  that  in- 
termediately, before  the  money  was  turned 
over,  the  agent  who  did  receive  and  disburse  it 
became  qualified.  There  were  only  two  officer* 
to  whom  remittances  could  be  made  and  by 
whom  they  could  be  disbursed — the  superin- 
tending engineer  and  the  agent  for  fortification*. 
Such,  then,  must  be  the  inference,  as  we  have 
stated  it,  unless  we  come  to  the  overstrained 
conclusion  that  the  money  was  remitted  to 
General  Gratiot  for  some  other  purpose  than 
for  disbursement,  and  that  the  department  was 
experimenting  in  a  third  way,  as  to  the  manner 
of  making  remittances  and  of  disbursement, 
contrary  to  the  regulations  giving  to  it  the  d» 
rection  of  fortifications.  The  monev  wa» 
clearly  sent  to  be  disbursed  by  Genera!  Gratiot. 
or  by  an  agent.  If  not  for  such  purpose,  tg 
would  not  have  been  remitted.    But  harinfl 
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been  remitted  to  the  superintendent  <ff  fortifica- 
tions, and  not  having  been  disbursed  by  him, 
it  could  alone  have  been  prevented  by  the  super- 
vention of  an  agent  -whose  duty  it  became  to  do 
H,  the  regulation  not  permitting  it  to  be  done 
by  the  superintendent,  except  when  there  was 
do  agent  for  fortifications.    It  is  not  necessary 
for  us  to  go  out  of  this  course  of  reasoning  for 
the  purpose  of  confirming  it,  but  it  is  confirmed 
by  the  manner  in  which  the  charge  is  made. 
It  is  "for  the  safe  keeping  of  and  responsibil- 
ity for  the  following  sums,  placed  in  the  cus- 
tody of  C.  Gratiot,  from  the  27th  August  up  to 
the  7th  and  20th  September,  1821,  the  dates  of 
their  being  turned  over  to  James  Maurice,  as 
shown  on  the  credit  side  of  the  transcript,  &c., 
Ac,  when  General  Gratiot  was  not  a  disburs- 
ing agent."    Why  for  safe  keeping,  if  at  the 
time  the  money  was  remitted  James  Maurice 
was  a  qualified  agent  to  whom  the  remittance 
cooJd  have  been  made?  Why  paid  over  to  him, 
if  between  the  27th  August  and  the  7th  and 
20th  September  Maurice  had  not  become  so? 
The  terms  in  which  tbe  charge  is  made  disclose 
the  fact  to  have  been  as  we  have  inferred  it  was; 
sod  the  error  in  making  it  has  arisen  from  its 
having  been  supposed  that  the  superintending 
engineer  could  he  the  custodian  of  government 
money  in  any  other  cnaracter  or  purpose  than 
that  in  which  it  could  be  remitted  to  him  by 
the  Engineer  Department,  under  the  67th  arti- 
cle of  the  Army  Regulations  of  1821.    In  this 
view  of  the  claim,  no  case  of  compensation  by 
way  of  usage  can  apply  to  it    Here  is  a  case 
of  an  officer  with  certain  duties,  absolute  and 
contingent,  well  ascertained,  with  a  fixed  and 
equally  well  ascertained  compensation  for  any 
and  every  service  which  he  could  be  called  on 
to  render.    Compensation  by  way  of  usage  has 
never  been  sanctioned  by  the  court  in  any  case, 
except  for  extra  official  service,  which  was  with- 
in the  equity  of  the  Act  of  1797,  ch.  74,  as  that 
act  was  originally  construed  and  applied  in  the 
at*  of  the  United  State*  v.  WiOdruU  Wheaton, 
1 18*]  185),  and  subsequently  in  *the  cases  of 
MaatorM,  Ripley,  and  FUUbrovn,  in  7  Peters, 
1. 18.  28.    The  instance  of  commissions  having 
been  allowed  to  General  J.  G.  Swift,  for  money 
remitted  to  him  and  paid  over  by  him  to  the 
military  agents,  certainly  does  not  apply  to  the 
case  now  under  consideration.    That  was  done 
under  a  very  different  state  of  the  law  and  of 
army  regulations — when  there  was  neither  law 
nor  regulation  for  making  an  engineer  officer  a 
receiving  or  disbursing  agent,  when  there  was 
no  military  agent  to  receive  and  disburse  gov- 
ernment funds.  We  think,  then,  that  the  court 
did  not  err  in  instructing  the  jury,  that  the 
only  evidence  in  support  of  the  first  item  was 
the  transcript,  and  that  such  evidence  was  not 
sufficient  to  authorize  any  commission  to-be  al- 
lowed merely  for  turning  over  the  money  to  an 
accounting  officer. 

The  2d,  6th,  7th,  and  8th  items  in  the  set- 
off, and  the  instructions  given  upon  them,  will 
be  considered  in  connection,  because  the 
transcript  proves  that  the  6th,  7th,  and  8th 
items,  upon  which  commissions  are  a  second 
time  charged,  though  stated  for  a  different 
service,  are  parts  of  the  aggregate  of  $84,825.68 
upon  which  commissions  are  charged  in  the 
2d  item.  The  charge  is  ai  commission  of  2+ 
per  cent,  upon  that  amount,  for  disbursing  it 
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"  from  the  20th  May,  1822,  to  the  80th  of  Sep- 
tember, 1829,  on  account  of  the  appropriations 
for  fortifications  other  than  those  on  forts 
Monroe  and  Calhoun."  The  6th,  7th,  and  8th 
items  are  for  collections  of  money  made  for  the 
United  States,  from  Lewis  &  Co.,  Samuel 
Cooper,  and  for  sales  of  public  property.  The 
first  observation  which  we  make  here  is,  that 
the  transcript  shows  that,  within  two  months 
at  furthest  after  General  Gatriot  had  paid  over 
the  sum  mentioned  in  his  first  item  to  Maurice, 
he  had  been  directed,  in  addition  to  his  duties 
as  superintending  engineer,  to  perform  those 
also  of  agent  for  fortifications,  and  thus  be- 
came the  disbursing  officer  of  all  money  applied 
by  the  Engineer  Department  to  forts  Calhoun 
and  Monroe.  For  this  agency,  a  specific  com- 
pensation is  given  by  the  14th  paragraph  of  the 
67th  article  of  Army  Regulation?,  and  charged 
by  General  Gatriot  accordingly,  in  the  4th  and 
5th  items  of  the  set-off,  both  of  which  have 
been  allowed  to  him  ;  the  4th  in  a  former  set- 
tlement, and  the  5th  having  been  admitted,  as 
has  been  already  said,  by  the  district  attorney, 
upon  the  trial  of  the  cause,  as  a  proper  credit 
against  the  United  States.  Our  second  observa 
tion  is,  that  the  transcript  proves  that  the 
expenditure  of  $84,825.58  was  disbursed  upon 
the  fortifications  of  which  General  Gatriot  was 
the  superintending  engineer  and  disbursing 
agent,  and  not  upon  other  fortifications,  as 
might  be  inferred  from  the  manner  in  which 
the  charge  is  made.  The  whole  sum,  except 
$16,150.81,  was  remitted  to  General  Gatriot  on 
account  of  the  fortification  of  which  he  was  the 
superintending  engineer  and  disbursing  agent, 
and  that  amount  was  turned  over  to  him  by 
the  quartermaster  to  be  re-expended  upon  forts 
Calhoun  and  Monroe,  upon  each  in  proportion 
•to  the  relation  which  the  sales  of  pub-  f*l  14 
lie  property  bore  to  the  sums  expended  for  it 
out  of  the  specific  appropriations  made  by  Con- 
gress for  those  forts  distinctly.  Or  in  other 
words,  the  property  sold  had  been  bought  and 
paid  for  out  of  the  specific  appropriations  for 
each  fort — was  resold  on  account  of  each  of 
them  respectively— the  amount  of  sales  of  the 
property  of  each  fort  being  kept  separately,  and 
were  so  handed  over  to  General  Gratiot  to  be 
disbursed  again.  The  transcript  shows  it  was 
so  disbursed.  This  sum  is  the  amount  upon 
which  a  commission  is  charged  in  the  8th  item 
of  the  set-off,  and  which  the  court  said  in  its 
fifth  instruction  could  not  be  allowed,  "there 
being  no  evidence  but  the  transcript  to  estab- 
lish it,  which  was  not  sufficient."  The  transcript 
also  shows  that  $27,699.48  of  the  amount  of 
the  2d  item  in  the  set-off,  denominated  in  tbe 
6th  and  7th  items  collections  from  Lewis  & 
Co.,  and  from  Cooper,  were  stoppages  out  of 
money  remitted  to  General  Gatiot,  from  pay- 
ments to  be  made  to  those  'persons,  on  account 
of  advances  which  the  government  had  made 
them  on  their  contracts  to  supply  materials  for 
forts  Calhoun  and  Monroe.  Neither  the  6th, 
nor  the  7th,  nor  the  8th  items  of  the  set-off 
were  collections  of  money  by  General  Gatriot, 
in  the  proper  sense  of  that  term.  The  6th  and 
7th  items  were  money  returned  by  him  out  of 
money  remitted  to  be  disbursed  by  him  as 
agent,  and  the  amount  of  the  8th  item  was 
handed  over  to  him  in  the  same  character,  and 
for  the  same  purpose.    Thus,  the  manner  in 
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which  General  Gatriot  received  more  than  the 
half  of  the  2d  item  of  his  set-off,  upon  which  a 
commission  is  charged  for  disbursing  and  after- 
wards for  receiving,  has  been  shown  from  the 
transcript  itself.  It  also  shows  that  the  residue 
of  the  $84,826.58  were  also  remittances  which 
had  been  made  to  him  in  his  official  relation  of 
agent  of  fortifications.  And  that  the  source 
from  which  the  entire  sum  was  derived  was 
from  general  appropriations  made  by  Congress 
for  fortifications,  which  the  Engineer  Depart- 
ment directed,  as  it  had  a  right  to  do,  to  be 
applied  to  forts  Calhoun  and  Monroe,  in  addi- 
tion to  the  sums  expended  upon  each  of  them 
out  of  specific  appropriations  which  had  been 
made  for  each.  The  manner  of  making  ap- 
propriations had  been  general,  without  partic- 
ularizing the  fortification  to  which  the  sum 
was  to  be  applied,  and  also  appropriations  for 
designated  fortifications.  A  specific  appropri- 
ation could  not  be  diverted  from  its  object,  but 
general  appropriations  necessarily  implied  an 
application  according  to  the  discretion  of  the 
department  which  had  the  direction  of  fortifi- 
cations. A  remittance,  then,  to  General 
Gratiot  from  a  general  appropriation,  to  be 
applied  to  the  fortifications  of  which  he  was 
superintending  engineer  and  disbursing  agent, 
falls  directly  within  that  paragraph  of  the  67th 
article  by  which  he  was  charged  with  the 
latter  duty.  For  which,  in  addition  to  his  pay 
and  other  emoluments,  he  was  entitled  to  re- 
ceive two  dollars  a  day  for  each  fortification 
1 15*]  for  the  construction  *of  which  he  dis- 
bursed funds,  provided  his  per  diem  did  not 
exceed  two  ana  a  half  per  cent,  on  the  sum 
expended.  That  sum,  as  a  per  diem,  amount- 
ing to  more  than  $11,000,  has  been  allowed. 
From  this  detailed  examination  of  the  tran- 
script (and  this  2d  item  is  nowhere  besides 
mentioned  in  the  record),  it  must  be  obvious 
that  the  court  did  not  err  in  the  second,  fourth, 
or  fifth  instructions  which  it  gave  to  the  jury, 
by  which  the  2d,  6th,  7th,  and  8th  items  of  the 
set-off  were  disallowed.  In  making  the  charge, 
the  opinion  given  by  this  court  In  15  Peters 
has  been  misconceived.  The  case  of  Lieutenant 
Tuttle  does  not  apply.  That  was  disbursing 
moneys  of  separate  appropriations  upon  works 
so  distant  from  each  other  that  the  allowance 
was  considered  no  more  that  an  equitable  re- 
muneration for  extra  official  services,  which 
involved  personal   expenditure   in  getting  to 

?  laces  remote  from  each  other   and    remote 
rom  the  locality  where  he  had  been  detailed 
for  duty. 

The  third  instruction  of  the  court  upon  the 
8d  item  in  the  set-off  may  be  briefly  disposed 
of.  It  will  be  remembered  that,  besides  gen- 
eral and  specific  appropriations  for  fortifica- 
tions, Congress  made  appropriations  for  the 
repairs  and  contingencies  of  fortifications,  and 
it  is  for  the  disbursement  of  such  an  appropri- 
ation that  a  commission  is  charged  in  the  8d 
item.  It  is  only  necessary  to  look  at  the  tran- 
script again  to  see  that  the  remittances  which 
were  made  to  General  Gratiot  out  of  the 
appropriation  for  repairs  and  contingencies 
were  to  be  disbursed  by  him,  and  were  dis- 
bursed by  him  under  that  head  upon 
forts  Calhoun  and  Monroe.  We  confess 
our  inability  to  disconnect  such  incidents  from 
the  general  duty  of  the  superintending  engin- 
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eer  of  a  fortification,  so  as  to  make  the  service 
in  any  way  extra  official.  The  disbuisaBent 
of  the  money  is  shown  by  the  transcript,  sad 
by  the  manner  in  which  the  charge  to  made,  to 
have  been  done  in  General  Gratriot's  character 
of  agent  of  fortifications.  In  the  long  Hat  of 
compensation  by  way  of  usage  furnished  to  the 
court  by  General  Gratiot,  we  can  find  no  in- 
stance of  any  allowance  to  an  agent  of 
fortifications  for  paying  out  such  an  appropri- 
ation, and  we  will  not  refrain  from  saying,  if 
it  has  ever  happened  it  has  been  carelessly  or 
inconsiderately  made.  We  think  that  the 
court  did  not  err  in  the  instruction  which  it 
gave  upon  this  item  of  the  set-off. 

The  sixth  and  seventh  instructions  win  now 
be  considered.  They  relate  to  the  14th  item 
in  the  set-off ;  substantially  the  same  charge 
which  this  court  has  said,  in  15  Peters,  had  no 
just  foundation  in  law.  It  differs  from  it  only 
in  phraseology,  and  from  compensation  being 
claimed  for  services  under  the  Act  of  the  14th 
of  July,  1882,  "to  provide  for  taking  certais 
observations  preparatory  to  the  adjustment  of 
the  northern  boundary  fine  of  Ohio."  It  to  not 
necessary  to  repeat  what  the  court  then  aid 
upon  this  charge,  But  we  must  say,  further 
examination  into  the  laws  and  regulations  ap- 
plicable to  the  subject 'has  strengthened  the 
opinion  that  all  the  services  for  which  compen- 
sation *is  askedin  the  14th  item,  except  [*110 
that  relating  to  the  northern  boundary  line  of 
Ohio,  were  the  ordinary  special  duties  appertain 
ing  to  the  office  of  chief  engineer.  And  with 
respect  to  this  exception  the  court  did  not  err 
in  charging  the  jury  that  there  was  no  evidence 
in  the  cause  showing  that  the  defendant  had 
performed  any  such  extra  official  service. 
The  correctness  of  every  instruction,  that  there 
is  no  evidence  to  prove  a  fact,  whether  «ncb  n 
instruction  is  asked  for  or  has  been  volontarifr 
given  by  the  court,  must  depend  upon  the  cor 
rectness  of  the  assertion.  The  court  did  not 
say  in  this  case  such  services  might  not  haw 
been  a  proper  subject  for  compensation,  bat  at 
there  was  no  proof  of  what  they  were,  nose 
could  be  given.  We  think  the  court  did  not 
err  either  u  the  sixth  or  seventh  instruction. 

The  eighth  general  instruction  relates  to  the 
15th  and  last  item  in  the  set-off,  and  was  nr- 
ferred  to  by  the  court  as  an  answer  to  al  sf 
the  Instruction*  which  were  asked  except  sat 
first  and  second.    The  first  was  given  and  " 
second  was  rightly  refused,  not  only  for 
reason  given  by  the  court,  but  because  the 
fendant  consented  to  the  introduction  of 
transcript  as  evidence,  which  was  a 
statement    of    moneys    received    by 
Gratiot  before  1839,  and  could  not  I 
have  been  surprised  by  any  item  against  afc. 
by  the  proof  in  support  of  it.     The  8lh  " 
is  a  round  charge  of  $87,127.48  for  whi 
termed  extra  official  services,  from  the  M 
July,  1838,  to  the  6th  of  December.  1838.  baa 
the  whole  time  General  Gratiot  acted  as  eh* 
of  the  corps  of  engineers  at  Washington, 
not  necessary,  ana  we  refrain  from  makmrc 
one  of  the  particulars  in  this  item  •  sub 
remark.     General  Gratiot  came  to  Wi 
as  chk'f  of  the  corps  of  engineers,  with 
already  organized,  in  which,  by  the 
of  the  army,  his  predecessor!)  had 
every  service  for  which  an  extra 
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is  now  asked,  except  those  mentioned  4n  the 
deposition  of  Colonel  Totten,  relating  to  the 
direction  of  the  lithographic  press,  repairs  on 
the  northwest  execuflve  building,  and  deter- 
mining the  northern  boundary  line  of  the  State 
of  Ohio.  The  sums  expended  for  those  pur- 
poses were  made  under  the  contro  lof  the  Engin- 
eer Department,  and  necessarily  involved  some 
superintendence  by  the  chief  engineer.  But, 
supposing  it  did  so,  and  that  such  services  can- 
not be  included  within  any  of  the  regulations 
by  which  the  Engineer  Department  was  organ- 
ised, or  which  determines  the  official  duties  of 
the  chief  engineer,  inasmuch  as  they  are  not 
the  subjects  of  a  legal  charge,  it  was  necessary, 
before  any  compensation  could  be  allowed  for 
them  under  the  equity  of  the  Act  of  1797,  eh. 
20,  that  proofs  should  have  been  given  of  what 
had  been  the  chief  engineer's  personal  as  well 
u  official  agency  in  those  matters.  Merely  the 
amounts  expended  could  afford  no  rule  by 
which  compensation  could  be  graduated.  That 
such  services  were  not  liable  to  be  charged  for 
by  a  commission  upon  the  amounts  expended, or 
117*]  *by  a  per  diem  allowance,  the  defend- 
ant himself  admits  by  the  way  in  which  he  has 
claimed  compensation,  the  largest  expenditure 
being  introduced  as  one  of  those  particulars  in  his 
set-off  of  extra  official  services,  for  all  of  which 
he  made  an  aggregate  charge  of  $87,127.42. 
Bat  in  truth,  with  the  exceptions  just  spoken 
of,  all  of  the  enumerated  services  m  the  15lh 
item  of  the  set-off  called  extra  official  were  the 
proper  business  of  the  Engineer  Department, 
to  be  done  by  the  chief  engineer  and  his  assist- 
ants in  his  bureau. 
The  jury  were  so  instructed  by  the  court 
But  it  was  urged  in  the  argument,  that  the 
court  used  expressions,  in  refusing  to  give  the 
fifth  instruction,  which  had  the  effect  to  take 
from  the  jury  the  consideration  of  the  evi- 
dence. If,  however,  the  language  complained 
of  is  taken  in  connection  with  the  sentence  of 
which  it  forms  a  part,  and  the  whole  is  viewed 
with  reference  to  the  instruction  as  that  is  ex- 
pressed, it  will  be  found  to  be  only  introduc- 
tory to  a  denial  by  the  court  of  what  counsel 
had  assumed  in  the  instruction,  that  it  was  the 
province  of  the  jury  to  expound  the  law  ap- 
plicable to  the  facts.  The  instruction  asked  is, 
if  from  the  evidence  the  jury  found,  &c.,  &c., 
that  the  services  "rendered  were  out  of  the 
limits  of  the  official  duties  of  the  chief  engineer, 
that  he  was  entitled  to  compensation  for  such 
extra  services."  The  court  answered,  that  it 
was  its  duty  to  construe  and  apply  the  evi- 
dence, to  ascertain,  as  matter  of  law,  what  were 
the  defendant's  duties,  &c.,  and,  taking  all  the 
evidence  and  construing  it,  <&c. ;  none  is  ad- 
duced showing  or  tending  to  show  that  the  de- 
fendant performed  any  service  not  appertaining 
to  his  station  as  chief  engineer;  and  then  con- 
eludes  that  the  eighth  instruction,  which  it  had 
before  given  on  the  15th  item  of  the  set-off, 
was  to  govern  the  jury.  In  all  this  we  think 
that  the  court  did  not  err. 

We  observe,  in  conclusion,  that  there  was 
much  ingenious  and  able  argument  to  maintain 
Qeneral  Gratiot's  right  to  claim  compensation 
for  extra  services  by  considering  the  relations 
which  he  had  borne  to  the  army  in  three  points 
of  view.  First  as  engineer,  then  as  chief  engin- 
eer, detached  from  duty  at  West  Point,  for 
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service  at  Washington,  and  lastly  as  a  brigadier 
general  in  the  army  of  the  United  States  in  the 
line  of  the  army.  The  whole  of  the  argument, 
however,  was  rested  upon  two  misapprehen- 
sions. One,  that  the  regulations  of  the  army 
by  which  General  Gratiot  sustained  to  it  the 
first  two  relations,  and  particularly  those  which 
had  been  applied  to  the  second  relation,  were 
unauthorized  by  law.  The  other  misappre- 
hension was,  that  brevet  rank  of  itself  gave  a 
right  to  additional  pay  and  command,  and 
translated  the  officer  receiving  a  brevet  from 
the  duties  of  bis  commission  to  those  of  his 
brevet  rank.  As  to  the  army  regulations,  this 
court  has  too  repeatedly  said,  that  they  have  the 
force  of  law,  to  make  it  proper  to  discuss  that 
point  anew,  and  such  of  them  as  were  assailed 
in  the  case  by  'counsel,  as  not  war-  [*118 
ranted  by  law,  the  court  think  are  as  obliga- 
tory as  any  of  the  rest.  In  respect  to  the  pro- 
motion of  General  Gratiot  by  brevet,  it  is  only 
necessary  for  us  to  say,  that  it  did  not  release 
him  from  any  duty  or  service  attached,  by  the 
regulations  and  by  the  usages  of  the  office  to. 
his  place  of  chief  of  the  corps  of  engineers  at 
Washington. 

We  order  tkejudgmetU  of  the  court  below  to  be 
affirmed. 

Mr.  Justice  McLean  dissented. 

When  the  decision  in  this  case  was  an- 
nounced, I  did  not  intend  to  file  a  written  dis- 
sent; but  as  the  case  is  important  to  the  plaint- 
iff in  error,  beyond  the  damages  recovered,  and 
as  the  counsel  desire  the  views  of  all  the  mem- 
bers of  the  court  on  the  points  ruled.  I  shall,  in 
a  very  few  words,  state  the  ground  of  my  dis- 
sent. 

Many  depositions  were  read  in  this  case  to 
show  the  usage  of  the  government  in  regard  to 
pay,  in  the  military  service,  for  extra  services 
performed ;  and  also  as  to  what  constituted  the 
appropriate  duties  of  the  chief  of  the  Engin- 
eer Department.  A  great  variety  of  facts  were 
thus  proved  having  a  direct  bearing  upon  the 
duties  of  the  plaintiff  and  the  services  stated  by 
him  as  extra,  as  not  appertaining  to  his  office, 
and  for  which  he  claimed  a  compensation.  A 
number  of  instances  were  referred  to  where  pay 
had  been  allowed  for  extra  services  under  the 
decisions  of  this  court,  and  a  much  greater 
number  under  the  general  usage  of  the  govern- 
ment. Among  other  instructions,  General 
Gratiot's  counsel  asked  the  court  to  instruct  the 
jury,  "  that  if  they  find  from  the  evidence,  that 
the  defendant,  by  the  direction  of  the  President 
or  Secretary  at  War.performed  any  of  the  serv- 
ices charged  for  in  the  last  item  of  his  account, 
being  the  said  item  attached  to  Fowler's  deposi- 
tion, and  that  the  services  so  rendered  were  out 
of  the  limits  of  bis  official  duties  as  chief  en- 
gineer, he  is  entitled  to  compensation  for  such 
extra  services  as  a  set-off  in  this  action." 

"  The  court  refused  this  instruction,  because 
the  whole  evidence  in  the  cause,  without  any 
exception,  is  written  evidence,  which  the  court 
is  called  on  to  construe  and  apply,  and  not  the 
jury;  and  from  such  evidence  to  ascertain,  as 
matter  of  law,  what  were  the  defendant's  duties 
and  acts;  and  taking  all  the  evidence  and  con- 
struing it  the  most  favorably  for  the  defendant, 
none  is  adduced  showing  or  tending  to  show 
the  defendant  performed  any  service  not  ap- 
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pertaining  to  his  duties  as  chief  engineer;  and 
for  the  proper  instruction  on  the  item  referred 
to,  the  eighth  instruction  is  to  govern  the  jury." 

The  eighth  instruction  need  not  be  repeated, 
as  it  asserts  the  same  principles  contained  above, 
in  which  the  court  left  nothing  for  the  Jury. 
When  this  case  was  before  this  court  (15  Peters, 
871).  the  court,  in  referring  to  the  Act  of  1802, 
which  provided  for  the  organization  of  the 
engineer  corps,  cited  the  27th  section,  which 
1 19*]  declares,*"  that  the  said  corps  when  so 
organized  shall  be  established  at  West  Point.in 
the  State  of  New  York,  and  shall  constitute  a 
military  academy;  and  the  engineers,  assistant 
engineers,  and  cadets  of  the  said  corps  shall  be 
subject,  at  all  times,  to  do  duty  in  such  places, 
and  on  such  service,  as  the  President  of  the 
United  States  shall  direct."  The  court  observe: 
"  However  broad  this  enactment  is  in  its  lan- 
guage, it  never  has  been  supposed  to  authorize 
the  President  to  employ  the  corps  of  engineers 
upon  any  other  duty,  except  such  as  belongs 
either  to  military  engineering,  or  to  civil  engin- 
eering." "  But  assuming  the  President  pos- 
sessed the  fullest  power,  under  this  enactment, 
from  time  to  time  to  employ  any  officers  of  the 
corps  in  the  business  of  civil  engineering,  still 
it  must  be  obvious,  that,  as  their  pay  and 
emoluments  were  or  would  be  regulated  witb 
reference  to  their  ordinary  military  and  other 
duties,  the  power  of  the  President  to  detach 
them  upon  other  civil  services  would  not  pre- 
clude him  from  contracting  to  allow  such  de- 
tached officers  a  proper  compensation  for  any 
extra  services,  such  a  contract  may  not  only 
be  established  by  proof  of  some  positive  regu- 
lation, but  may  also  be  inferred  from  the  known 
practice  and  usage  of  the  War  Department." 

Gen.  J.  O.  Swift,  who  was  formerly  at  the 
head  of  the  engineer  corps,  in  his  deposi- 
tion, which  was  read  as  evidence,  said:  "I 
have  looked  over  the  account  hereto  at- 
tached, amounting  to  $37,127.42,  and  am  of 
opinion  that  the  business  or  functions  therein 
charged  do  not  pertain  to  the  functions  of  a 
civil  engineer,  nor  do  they  pertain  to  the  func- 
tions of  a  military  engineer."  And  he  states, 
that  while  chief  of  the  engineer  corps  he  re- 
ceived additional  compensation  for  extra  serv- 
ices. 

Major  McNeil,  a  witness,  and  who  is  a  civil 
engineer,  states,  on  being  requested  "  to  look 
at  the  account  of  Charles  Gratiot,  hereto  an- 
nexed or  appended,  and  state  whether  the  serv- 
ices therein  charged  belong  to  civil  engineering 
or  military  engineering,  or  to  either,"  answered, 
"I  should  say  that  they  would  be  classed 
under  neither.  They  do  not  belong  to  the  du- 
ties of  the  engineer,  either  civil  or  military." 

Captain  TaJcott  held  a  commission  in  the  en- 
gineer corps,  from  August.  1818,  to  Septem- 
ber, 1836,  and  he  states,  that  while  in  the  corps, 
for  extra  services  he  received  extra  allowances. 
And  he  also  says:  "  I  have  examined  the  ac- 
count" (of  General  Gratiot)  "appended,  and  am 
of  opinion  that  the  several  items  of  services 
charged  for  do  not  Appertain  to  either  military 
or  civil  engineering. "  And  further,  "I  do  not 
consider  them  the  appropriate  duties  of  the 
chief  engineer,  or  of  any  other  engineer." 

It  is  admitted,  that  so  far  as  the  duties  of  the 
chief  of  engineers  were  regulated  by  law,  or 
by  regulations  of  the  War  Department,  they 


may  Be  considered  as  matter  of  law  for  lbs 
court,  but  much  parol  evidence  was  heard  is 
to  the  appropriate  duties  of  that  officer, 
•and  to  ascertain  what  part  of  the  1*120 
services  charged  for  came  within  such  dunei 
Now,  these  were  matters  of  fact  for  the  jury, 
and  not  for  the  court.  The  claim  was  to  be  al- 
lowed or  rejected,  according  to  the  usage  of  the 
department,  and  that  usage,  like  every  other 
fact  not  established  by  Judicial  derision,  is  a 
subject  of  proof. 

The  depositions  above  referred  to  were 
only  a  part  of  those  which  were  read  Jn  evi- 
dence. Other  witnesses  differed  with  those  I 
have  cited,  as  to  some  of  the  material  facts 
stated,  and  to  determine  this  conflict  was  the 
peculiar  province  of  the  jury.  But  the  whole 
evidence  was  ruled  by  the  court,  and  not  per- 
mitted to  be  weighed  by  the  jury.  On  this 
ground,  I  think  the  judgment  should  be  re- 
versed. 

This  ruling  is  attempted  to  be  sustained  by 
the  view  of  the  court  in  the  case  in  15  Peters, 
above  cited. 

The  third  item  charged  by  General  Gratiot, 
in  the  account  then  relied  on,  was  as  follows: 
"  For  extra  services,  in  conducting  the  affairs 
connected  with  the  civil  works  of  internal  im- 
provement carried  on  by  the  United  States,  and 
referred  to  the  Engineer  Department  for  exe- 
cution, and  which  did  not  constitute  any  part 
of  his  duties  as  a  military  officer,  from  the  1st 
day  of  August,  1828,  to  the  6th  day  of  Decem- 
ber, 1888,  inclusive,  ten  years  and  one  hundred 
and  twenty-eight  davs,  at  $3,600  per  annum, 
$87,262.46."  Andin  their  opinion  in  that  esse 
the  court  did  say :  "  As  to  the  3d  item,  consti- 
tuting a  charge  of  $87,262.46,  for  extra  services, 
in  conducting  the  affairs  connected  with  the 
civil  works  of  internal  improvement,  very  dif- 
ferent considerations  may  apply.  The  court 
are  of  opinion  that  this  item  has  no  just  foun- 
dation in  law ;  and  therefore,  that  the  evidence 
which  was  offered  in  support  of  it,  if  admitted, 
would  not  have  maintained  it"  The  ressoa 
assigned  by  the  court  was,  that  the  servicei 
specified  came  within  the  official  and  ordinary 
duties  of  the  office. 

Now,  the  account  rendered  at  the  last  trial 
differed  in  amount,  though  the  difference  m 
small,  from  the  one  charged  in  the  first  aecoant 
and  to  which  the  above  remarks  of  the  court 
are  applicable.  But  there  is  a  much  greater 
difference. 

The  items  of  service  are  specified  in  the  lsf. 
account,  spreading  over  several  pages,  instead 
of  the  general  charge  cited.  And  the  deposi- 
tions which  I  have  referred  to,  and  others  not 
named,  were  taken  in  the  cause  mbsequentiy 
to  the  delivery  of  the  above  opinion.  The  facts 
thus  thrown  into  the  case  gave  it  a  new  aspect 
They  particularized  the  service,  and  showed, 
by  distinguished  engineers,  what  did  and  what 
did  not  belong  to  the  duties  of  General  Gratiot, 
as  chief  of  engineers. 

In  the  opinion  of  the  court,  the  service,  at 
generalized  in  the  first  account,  being  connected 
with  internal  improvements,  came  withht  tht 
general  regulations  of  the  War  Department 
and  might,  therefore,  *in  their  opinion.  [*  191 
be  decided  as  matter  of  law.  However  this 
may  be,  I  hold  that  the  new  and  numerow 
factB  proved  as  to  usage  and  the  extra  duties  of 
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-General  Gratiot  were  matters  for  the  jury  and 
not  for  the  court;  consequently,  that  there  was 
-error  in  withholding  them  from  the  jury. 

In  bis  account.  General  Gratiot  charged  the 
government  for  the  disbursement  of  upwards  of 
-eighteen  millions  of  dollars  for  "  fortifications, 
internal  improvement,  light-houses  and  beacons. 
Military  Academy,  lithographic  press,  north- 
west executive  buildings,  and  northern  bound- 
ary of  Ohio." 

The  transcript  containing  the  above  charge 
was  regularly  certified  by  the  Treasury  De- 
partment as  having  been  presented  by  General 
Gratiot,  and  disallowed,  "as  not  admissible 
against  the  treasury."  That  the  services 
charged  for  were  rendered  was  not  disputed. 

Benjamin  Fowler,  a  clerk  in  the  Engineer 
Department,  testified  that  the  services,  as 
-charged  by  General  Gratiot,  had  been  per- 
formed. 

In  their  second  instruction,  the  court  in- 
formed the  jury  that  the  defendant  was  not  en- 
titled to  any  credit  for  commissions  on  disburse- 
ments on  account  of  appropriations  for  fortifi- 
-c&tions,  as  charged  by  him.  Of  this  item,  the 
only  evidence  in  the  cause  is  that  furnished  by 
toe  transcript  introduced  by  the  United  States, 
as  the  principal  evidence  on  which  the  defend- 
ant is  charged,  and  the  evidence  thereby  fur- 
nished, is  not  sufficient  to  authorise  the  jury  to 
allow  the  defendant  the  credit  claimed.  The 
same  instruction  was  substantially  given  in  re- 
gard to  disbursements  for  fortifications,  and 
for  other  objects,  as  charged. 

Now,  it  would  seem  that  the  transcript  above 
slated,  certified  by  the  Treasury  as  containing 
General  Gratiot's  account  disallowed,  proved 
the  services  charged  were  rendered ;  and  they 
were  also  proved  by  Fowler,  whose  deposition 
was  taken  in  1843,  since  this  case  was  before 
us  on  the  former  writ  of  error.  And  whatever 
part  of  those  disbursements  did  not  appropri- 
ately* belong  to  the  office  of  General  Gratiot, 
under  the  usage  of  the  War  Department  and 
the  opinion  of  this  court  in  the  former  case, 
would  constitute  a  fair  ground  for  compensa- 
tion. 

Some  of  the  other  instructions  might  be  com- 
mented on,  in  reference  to  the  evidence,  but  I 
deem  it  unnecessary  to  do  so,  as  in  my  opinion 
the  judgment  should  be  reversed  on  the  grounds 
already  stated. 

9.  C.  16  Pet.,  338. 

CMed-8  How.,  KB,  10* ;  »  How.,  GOO;  10  Otto,  28. 


This  writ  of  error  brings  before  us  a  case 
from  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Mississippi. 

At  May  Term.  1840,  a  judgment  was  ob- 
tained by  the  plaintiff  against  J.  R.  Brown, 
James  Magee,  and  E.  JT  Sessions,  for  two 
thousand  two  hundred  and  sixty-three  dollars, 
on  which  judgment  an  execution  was  issued 
the  13th  January,  1842,  which  was  levied  on  a 
large  amount  of  personal  property,  supposed, 
as  stated  in  the  return  of  the  marshal,  to  belong 
to  E.  J.  Sessions.  A  part  of  this  property  was 
claimed  by  Martha  A.  Sessions,  the  wife  of  E 
J.  Sessions,  as  devisee  of  Russel  Smith,  de- 
ceased. A  bond  being  given  by  the  claimant, 
and  pleadings  being  filed,  under  the  statute  of 
Mississippi,  the  right  of  property  was  submit- 
ted to  a  jury,  who  found  the  title  to  it  in  the 
said  Martha,  and  that  it  was  not  subject  to  the 
above  execution ;  on  which  verdict  judgment  was 
entered.  On  the  trial,  a  bill  of  exceptions  was 
filed  by  the  plaintiff,  in  which  was  set  out  the 
record  of  the  original  judgment  and  execution, 
the  will  of  Russel  Smith,  and  the  probate  of 
the  same,  the  inventory  and  appraisement  of 
the  property  of  the  deceased,  and  other  evi- 
dence. It  is  unnecessary  to  state  this  evidence 
in  detail,  or  to  consider  the  legal  questions 
which  were  raised  in  the  case,  as,  on  the  same 
state  of  facts,  the  same  legal  questions  were 
considered  and  decided  at  the  last  term  of  this 
court,  in  the  case  of  Price  v.  Sessions  (8  How- 
ard. 624). 

The  rulings  of  the  court  in  that  ease  were  sus- 
tained, and  the  judgment  was  affirmed;  and  the 
judgment  in  this  cane  is  also  affirmed,  with  costs. 


122»]»JOHN  C.  PAIGE,  Plaintiff  in  Error, 
MARTHA  A.  SESSIONS. 

The  decision  of  this  court  in  the  case  of  Price  v. 
Sessions  (3  Howard,  624),  reviewed  and  confirmed. 

THIS  case  was  brought  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi. 

The  facts  in  the  case  bringing  it  within  the 
principles  of  the  case  of  Price  v.  Sessions,  de- 
cided at  the  last  term  of  this  court,  Mr.  Critten- 
den,  on  behalf  of  the  defendant  in  error,  sub- 
mitted it  without  argument. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

Howard  4. 


•DANIEL  GARRARD,  Plaintiff  in  [*128 
Error, 

LESSEE  OF  HENRY  REYNOLDS  bt  ax. 

The  question  whether  there  was  any  evidence  to 
be  submitted  to  the  jury  will  be  considered  in 
this  court  only  on  exception  regularly  taken — 
instructions  to  jury,  when  not  erroneous. 

In  an  action  of  ejectment,  where  two  of  the 
plaintiff "s  lessors  were  married  woman,  and  the  de- 
mise was  laid  in  the  declaration  to  have  been  on 
the  1st  of  January,  1815,  it  was  necessary  to  estab- 
lish to  the  satisfaction  of  the  jury  that  the  marriage 
took  place  before  that  day,  inasmuch  as  their  hus- 
bands were  stated  to  have  joined  in  the  demise. 

Two  depositions,  taken  In  1818,  were  given  In  evi- 
dence, one  of  which  stated  the  death  of  the  father 
of  the  women  to  have  taken  place  "  upwards  of 
twenty  years  ago,"  and  the  other  "about  twenty- 
eight  years  ago."  Both  of  the  depositions,  when 
enumerating  the  ohlldern  of  the  deceased,  men- 
tioned the  fact  of  the  marriage,  without  saying 
when  such  marriage  took  place. 

In  giving  Its  instructions  to  the  Jury,  the  court 
remarked  that  "  the  depositions  should  be  favor- 
ably construed."  After  retiring,  the  Jury  returned 
Into  court  and  inquired  what  was  meant  by  the 
instruction  that  the  "depositions  should  be  favor- 
ably construed,"  when  the  court  Informed  them, 
that  "where  a  suit  was  brought  by  A  Rnd  B,  as  man 
and  wife,  and  a  witness  proved  them  man  and 
wife  shortly  after  the  suit  was  brought,  without 
proving  the  time  at  which  they  wore Intermarried, 
It  might  well  be  inferred  that  they  were  man  and 
wife  when  the  suit  was  instituted ;  and  if  there  was 
an  ambiguity  in  the  deposition  of  William  Rawle 

itbe  witness),  It  was  In  the  power  of  the  jury  to 
Ind  that  the  two  feme*  covert  bad  intermarried 
before  the  1st  of  January,  1815." 
The  jury  were  further  told,  that  "the  depositions 
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had  been  referred  to  the  court,  on  a  motion,  on  the 
part  of  the  defendant,  for  a  nonsuit,  for  want  of 
proof  of  heirship  and  Intermarriage  of  the  daugh- 
ters of  Reynolds,  at  the  date  of  the  demise.  1  Jan- 
uary, 1815;  and  that  It  seemed  to  the  court  that 
William  Hawle  (the  witness)  referred  to  the  persons 
who  where  the  heirs  of  Reynolds  at  the  time  of  his 
ceath,  and  not  at  the  timethe  deposition  was  taken, 
and  refused  the  nonsuit;  but  the  Jury  were  not 
bound  by  the  construction  given  by  the  court,  and 
could  give  the  deposition  any  construction  tbey 
saw  proper.  ' 

No  exception  having  been  taken  to  the  opinion 
of  the  court  overruling  the  motion  for  a  nonsuit, 
the  question  w  nether,  as  a  matter  of  la w,  there  was 
any  evidence  to  be  submitted  to  the  jury,  going  to 
establish  the  intermarriage  at  or  before  the  time 
of  the  demise  laid  in  the  declaration,  was  not  be- 
fore this  court. 

And  in  the  submission  to tbejury  of  the  question 
of  fact,  whether  or  not  the  evidence  proved  the 
marriage  before  that  time1,  there  was  no  interfer- 
ence with  the  province  of  the  Jury,  or  violation  of 
any  rule  of  law,  thu  question  having  been  left  open 
for  their  finding. 

There  was,  therefore,  no  error  in  the  proceedings 
of  the  court  below. 

THE  facts  In  this  case  are  set  forth  in  the 
opinion  of  the  court. 
The  case  was  argued  by  Mr.  Crittenden  for 
the  plaintiff  in  error,  and  Mr.  Morehead  for  the 
defendants. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
bringing  up  for  review  certain  instructions 
given  to  the  jury  on  the  trial  of  an  action  of 
ejectment,  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  and  in  which  the 
former  obtained  a  verdict. 

The  action  wag  brought  to  recover  possession 
of  a  large  tract  of  land  situate  and  lying  in  the 
State  of  Kentucky,  to  which  the  lessors  of  the 
plaintiff  claimed  title  as  the  heirs  of  James  Rey- 
nolds, the  original  patentee  of  the  tract. 
124*]     Two  of  them  were  daughters  of  the 

Satentee  and  feme*  covert,  with  whom  their 
usbands,  Cutbush  and  Reese,  had  joined  in 
the  action,  and  the  demises  in  the  several  counts 
In  the  declaration  were  laid  jointly  and  not 
severally,  and  were  of  the  date  of  1  January, 
1815. 

Several  questions  of  law  were  raised  by  the 
counsel  for  the  defendant  below,  in  the  course  of 
the  trial,  and  were  disposed  of  by  the  court,' 
and  exceptions  taken,  but  as  they  have  not  been 
relied  on  here  as  grounds  of  error,  it  is  unim- 
portant to  notice  them  more  particularly. 

The  suit  was  commenced  in  the  latter  part  of 
December,  1816.  and  continued  from  term  to 
term,  until  the  November  Term  of  the  court  in 
1848,  when  it  was  tried,  and  a  verdict  found 
for  the  plaintiff. 

Among  other  testimony  introduced  on  the 
part  of  the  lessors  of  the  plaintiff  to  establish 
their  title  to  the  tract,  and  right  to  recover  the 
possession,  were  the  depositions  of  William 
Hawle  and  Thompson  Cumpston,  both  of  the 
city  of  Philadelphia,  duly  taken  before  a  com- 
petent officer,  in  May,  1818,  the  material  parts 
of  which  are  as  follows: 

William  Rawle  deposed,  "  That  he  was  well 
acquainted  with  James  Reynolds,  late  of  the 
city  of  Philadelphia,  carver  and  gilder,  who 
lived  many  years  in  a  house  belonging  to  the 
wife  of  this  affiant,  as  a  tenant,  in  the  city  of 
Philadelphia:  that,  to  the  best  of  this  affiant's 


recollection  and  belief,  the  said  James  Reynold* 
left  Ave  children  at  the  time  of  his  death,  which 
was  upwards  of  twenty  years  ago.  The  names 
of  the  children  living  at  the  time  of  tut  death 
were  James,  Henry,  Anne,  and  Elizabeth,  one 
of  whom  married  Edward  Cutbush,  and  the 
other  James  Reese,  and  Sarah,  who,  at  far  at 
affiant's  knowledge  extends,  was  not  married; 
and  this  deponent  believes  the  said  James. 
Henry,  Anne,  Elizabeth,  and  Sarah,  were  the 
heire-at-law  of  the  said  James  Reynolds,  de- 
ceased." 

Thomas  Cumpston  deposed,  "  That  he  was 
acquainted  with  James  Reynolds,  late  of  the 
city  of  Philadelphia;  that  he  died  about  twenty 
eight  years  ago;  that  be  left  two  sons,  to  wit. 
James  Reynolds  and  Henry  Reynolds,  and  thrw 
daughters,  to  wit,  Anne  Reynolds,  now  marred 
to  Edward  Cutbush,  Elizabeth,  now  married 
to  James  Reese,  and  Sarah  Reynolds,  whom 
this  deponent  believes  to  be  the  heirs-ax-law." 

When  the  testimony  closed,  the  following 
among  other  instructions  were  praved  for  bv 
the  counsel  for  the  defendant,  namely:  "That 
the  plaintiff  cannot  recover  on  the  demist  of 
Cutbush,  unless  the  jury  shall  find  from  the 
evidence  that  he  was  married  to  the  daughter 
of  the  said  patentee,  Reynolds,  on  or  before  the 
date  of  his  demise,  to  wit,  the  1st  January, 
1810;  nor  can  the  plaintiff  recover  on  the  de- 
mise of  Reese,  unless  they  shall  find  he  was 
•married  to  another  daughter  of  the  [*125 
said  patentee,  at  or  before  the  same  day;  nor 
can  the  plaintiff  recover  on  any  of  the  demise* 
in  the  declaration,  unless  the  jury  shall  find 
from  the  evidence  that  the  lessor,  James  Reese, 
was  married  as  aforesaid,  on  or  before  1  Jtn- 
uary,  1815  (he  having  joined  in  the  demise  as 
laid  in  each  of  the  several  counts  in  the  decla- 
ration)." 

The  record  further  states,  that  the  instructions 
thus  prayed  for  on  the  part  of  the  defendant 
were  given,  "but  the  court  remarked  to  the 
jury,  that  the  depositions  should  be  favorably 
construed." 

After  the  cause  was  thus  submitted  upon  this 
branch  of  it,  the  jury  returned  into  court,  ami 
inquired  "what  was  meant  by  the  instruction. 
'but  the  depositions  should  be  favorably  con- 
strued,' "  when  the  court  informed  them,  "tb.it 
where  a  suit  was  brought  by  A  and  B.  at  mas 
and  wife,  and  a  witness  proved  them  man  tnd 
wife  shortly  after  the  suit  was  brought,  with- 
out proving  the  time  at  which  they  were  inter- 
married, it  might  well  be  inferred  that  tbey 
were  man  and  wife  when  the  suit  was  instituted; 
and  if  there  was  an  ambiguity  in  the  deple- 
tion of  William  Rawle  (the  witness),  it  was  in 
the  power  of  the  jury  to  find  that  the  two /ox* 
covert  had  intermarried  before  the  1st  Jaauarv. 
1815." 

The  jury  were  further  told,  "that  the  depos 
tions  had  been  referred  to  the  court,  on  a  rw 
tion  on  the  part  of  the  defendant  for  a  nonsuit 
for  want  of  proof  of  heirship  and  mtennarrar 
of  the  daughters  of  Reynolds  at  the  date  of  thr 
demise,  1  January,  1815;  and  that  it  seemed  to 
the  court  that  William  Rawle,  the  witness,  re- 
ferred to  persons  who  were  the  heirs  of  Ret 
nolds  at  the  time  of  bis  death,  and  not  at  the 
time  the  deposition  was  taken,  and  refused  tbc 
nonsuit;  but  that  the  jury  were  not  bound  bj 
the  construction  given  by  the  court,  and  eooM 
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give  the  deposition  any  construction  they  saw 
proper." 

This  is  the  substance  of  the  case,  as  presented 
oo  the  record,  so  far  as  the  questions  before  us 
ire  involved,  and  upon  which  we  are  called 
upon  to  decide. 

The  counsel  for  the  plaintiff  in  error  contends, 
that  the  testimony  of  Rawle<and  Cumpston,  as 
detailed  in  their  depositions,  and  which  is  alone 
relied  on  by  the  defendants  in  error  as  proving 
the  intermarriage  of  Anne  and  Elizabeth,  two 
of  the  heirs  of  the  patentee,  with  Cutbush  and 
Reese,  refers,  and  upon  a  fair  construction 
should  be  limited,  to  the  time  when  they  were 
taken,  to  wit,  the  4th  and  2d  May,  1818,  and 
cannot  be  properly  regarded  as  referring  to  the 
time  of  the  demise  laid  in  the  declaration,  to 
wit,  the  1st  January.  1815;  and  that  if  so,  then 
the  testimony  did  not  lay  a  sufficient  founda- 
tion to  warrant  the  inference  or  presumption 
by  the  jury  of  the  fact  of  intermarriage  at  the 
latter  date,  which  fact  is  essential  to  maintain 
the  action. 

Whereas,  the  counsel  |for  the  defendant  in 
1 26*]  error  insisted  that  one  *or  both  the  dep- 
ositions are  open  to  a  construction  that  affords 
direct  proof  of  the  intermarriage  as  far  back 
ss  the  time  of  the  death  of  the  patentee,  and, 
of  course,  before  the  date  of  the  demise;  or,  if 
oot  direct  proof,  that  the  testimony,  at  least,  is 
sufficiently  full  and  comprehensive  to  authorize 
the  jury  in  finding  the  intermarriage  as  a  con- 
clusion of  fact  as  early  as  that  date. 

These  are  substantially  the  adverse  positions 
held  and  maintained  by  the  respective  counsel 
upon  the  point  in  question  between  them. 

This  court  is  not  called  upon  to  express  an 
opinion,  whether,  as  matter  of  law,  there  was 
any  evidence  to  be  submitted  to  the  jury,  going 
to 'establish  the  intermarriage  at  or  before  the 
time  mentioned;  because,  although  this  ground 
was  taken  by  the  counsel  in  the  course  of  the 
trial  below,  on  a  motion  for  a  nonsuit,  and  was 
overruled,  no  exception  was  taken  to  the  de- 
cision.   The  point,  therefore,  is  not  before  us. 

Both  parties  there  assumed,  that  the  infer- 
ence or  presumption  of  intermarriage  or  not  at 
the  date  of  the  demise  was  one  of  fact,  depend- 
ing upon  the  weight  of  the  evidence,  such  as 
it  was,  and  belonged  properly  to  the  province 
of  the  jury,  and  should  be  submitted  to  them. 
And  the  only  question,  therefore,  here  is, 
whether  the  court,  in  their  instruction  on  the 
submission  of  the  case  to  the  jury,  violated  any 
rule  of  law,  for  which  error  will  lie. 

We  have,  accordingly,  examined  the  Instruc- 
tions given  on  this  aspect  of  the  case  with  at- 
tention, and  are  satisfied  that,  upon  the  strict- 
est analysis,  to  which  they  may  be  properly 
•objected,  there  is  no  well  founded  objection 
to  them. 

It  is  true,  after  advising  the  jury  in  accord- 
ance with  the  prayer  of  the  defendant  below, 
that  it  was  necessary  for  the  plaintiff  to  estab- 
lish the  intermarriage  at  the  time  of  the  demise, 
in  order  to  entitle  him  to  the  verdict,  the  court 
added,  that  the  depositions  given  in  evidence 
for  this  purpose  should  be  favorably  construed. 
But  if  we  were  to  concede  anything  exception- 
able in  this  mode  of  construing  the  depositions, 
the  error  was  sufficiently*  explained  and  cor- 
rected when  the  inquiry  was  made  by  the  jury 
as  to  the  force  and  effect  to  be  given  to  the  ob- 
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servation  of  the  court.  In  effect,  they  were  then 
told  that  the  depositions,  especially  Rawle's, 
left  the  question  at  issue  open  for  their 
consideration,  depending  upon  the  weight  to 
be  given  to  the  facts  therein  testified  to,  and 
upon  which  it  was  competent  for  them  to  And 
for  the  plaintiff;  which,  in  judgment  of  law, 
was  nothing  more  than  the  assertion  of  a  right 
in  the  jurv  that  had  already  been  virtually  im- 
plied in  the  case  from  the  concession  of  both 
parties,  that  the  question  belonged  to  that 
tribunal  to  determine,  according  to  their  view 
of  the  evidence. 

Indeed,  instead  of  improperly  interfering 
with  the  province  of  the  jury,  the  court  seems 
to  have  been  particularly  guarded  against  leav- 
ing *any  undue  impression  upon  their  [*127 
minds  as  to  the  weight  and  effect  of  the  evi- 
dence from  opinions  that  had  fallen  from  it  in 
the  course  of  the  trial.  For,  after  referring  to 
the  view  taken  in  their  bearing  on  the  motion 
for  a  nonsuit,  in  which  the  court  were  obliged 
to  express  an  opinion  as  to  the  tendency  of  the 
evidence  on  the  depositions,  the  jury  were  ex- 
pressly advised,  that  they  were  not  bound  by 
the  construction  given  by  the  court,  but  could 
give  such  construction  as,  in  their  judgments, 
the  facts  would  warrant. 

Even  if  an  opinion  had  been  expressed,  in  the 
course  of  submitting  the  case,  more  pointedly, 
as  to  the  bearing  and  tendency  of  the  evidence, 
than  is  to  be  found  in  this  case  in  the  record, 
after  the  jury  were  advised  that  they  were  not 
intended  as  instructions,  or  to  be  binding  upon 
them — that  the  question  was  one  of  fact  and 
construction,  which  they  must  consider  and 
determine  for  themselves — we  are  not  aware  of 
any  ground  of  reason  or  authority  upon  which 
error  could  be  predicated  for  an  interference 
with  the  rights  of  the  jury,  but  the  contrary. 

The  cases  of  Evans  v.  Eaton  (7  Wheat., 
426)  and  Carter  v.  Jackson,  ex  dern.  Astor  et 
al.  (4  Peters,  80,  81),  need  only  be  referred  to 
in  confirmation  of  the  position. 

We  are  of  opinion,  therefore,  that  the  judg- 
ment of  the  Circuit  Court  should  be  affirmed. 


GERARD  C.  BRANDON.  Plaintiff  in  Error. 

f>. 
RALPHW.  LOFTUS  and  FLOYD  WHITE- 
HEAD, Defendants. 

Mississippi  statute — evidence — certificate  of  no- 
tary public. 

Under  the  statute  of  Mississippi,  providing-  for 
the  admission  of  the  evidence  of  a  notary  public 
with  regard  to  a  protested  note,  directing  the  form 
of  proceeding  which  the  notary  shall  pursue,  and 
providing  further  that  justices  of  the  peace  may. 
In  certain  cases,  perform  the  duties  of  notaries 
public,  it  was  proper  to  read  In  evidence  the 
original  paper  of  the  acting  notary,  although  the 
record  was  made  out  at  a  time  subsequent  to  that 
when  the  protest  was  actually  made. 

• 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi. 
It  was  an  action  brought  by  the  indorsee 
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against  the  indorser  of  a  promissory  note, 
under  the  following  circumstances: 

On  the  12th  of  December,  1838,  the  follow- 
ing note  was  executed : 

Fort  Adams,  December  12th,  1838. 

On  the  first  day  of  January,  A.  D.  1841,  we 
Jointly  and  severally  promise  to  pay  Gerard  C. 
Brandon,  or  order,  the  sum  of  two  thousand  six 
hundred  and  sixty-seven  dollars,  value  re- 
ceived, without  plea  or  offset,  payable  and 
negotiable  at  the  Planters'  Bank  of  the  State  of 
Mississippi,  at  Natchez. 

(Signed)  William  C.  Collins, 

John  C.  Collins. 

(Indorsed)  "  Gerard  C.  Brandon."  "  Loftus 
&  Whitehead." 

1228*]  *The  note  was  passed  by  the  in- 
doreer, Brandon,  to  Loftus  &  Whitehead,  who 
were  citizens  of  Virginia.  It  fell  due  upon 
the  4th  of  January,  1841,  and  was  not  paid. 
In  February.  1841,  Loftus  &  Whitehead 
brought  a  suit  against  Brandon,  and  the  cause 
came  on  for  trial  in  June,  1842.  Upon  the 
trial,  the  plaintiffs  offered  in  evidence  the  fol- 
lowing paper,  which  was  objected  to  by  the 
defendant ;  but  being  admitted,  the  defendant 
took  a  bill  of  exceptions,  which  is  the  only  one 
in  the  record,  viz. : 

The  plaintiff  then,  without  any  further 
proof,  offered  to  read  to  the  jury,  as  evidence 
of  the  protest  of  said  note,  and  to  show  notice, 
a  certificate  of  James  K.  Cook,  which  was 
contained  in  a  loose,  detached  piece  of  paper, 
partly  written  and  partly  printed,  which  cer- 
tificate is  in  the  words  and  figures  following, 
to  wit: 
State  of  Mississippi,  Adams  County: 

I,  James  K.  Cook,  justice  of  the  peace  and 
ex  officio  notary  public  in  and  for  said  county, 
residing  in  the  city  of  Natchez,  qualified  ac- 
cording to  law,  do  hereby  certify  that,  on  the 
4th  day  of  January,  in  the  year  1841,  I  went  to 
the  Planters'  Bank  of  the  State  of  Mississippi, 
in  Natchez,  and  then  and  there  presented  for 
payment  the  original  note,  of  which  the  fol- 
lowing is  a  true  copy,  together  with  the  in- 
dorsements on  the  back  of  said  note: 

Fort  Adams,  December  12th,  1838. 

On  the  first  day  of  January,  A.  D.  1841,  we 
jointly  and  severally  promise  to  pay  Gerard  C. 
Brandon,  or  order,  the  sum  of  two  thousand 
six  hundred  and  sixty-seven  dollars,  value  re- 
ceived, without  plea  or  offset,  payable  and 
negotiable  at  the  Planters'  Bank  of  the  State  of 
Mississippi,  at  Natchez. 

William  C.  Collins, 
John  C.  Collins. 

(Indorsed)  "  Gerard  C.  Brandon,"  "  Loftus 
<&  Whitehead." 

And  I  then  and  there  demanded  payment  of 
the  said  note  according  to  its  tenor  and  effect, 
and  was  answered  by  the  teller  of  the  said  bank 
that  the  said  note  would  not  be  paid,  and  that 
no  funds  were  deposited  in  said  bank  for  that 
purpose;  and  the  said  note  was  not  paid  by 
any  person  when  payment  thereof  was  de- 
manded as  aforesaid.  Whereupon  I  protested 
said  note  for  nonpayment,  and  notified  the  par- 
ties thereto  of  said  demand,  nonpayment,  and 
protest,  and  that  the  holder  of  stud  note  looked 
to  them  for  payment  thereof,  which  notices 
were  given  at  the  times,  and  addressed  to  and 
directed  in  the  manner  following,  to  wit:  Ger- 
*0« 


ard  C.  Brandon,  at  Fort  Adams,  IDss.  To 
Gerard  C.  Brandon,  at  Pincknevville,  Hiss.  To 
Gerard  C.  Brandon,  at  Woodville,  Miss.  To 
W.  C.  and  J.  C.  Collins,  at  Concordia,  Loui- 
siana. 

All  of  which  notices,  directed  to  the  parties 
respectively  as  aforesaid,  were  placed  by  me  in 
the  postoftice  at  Natchez  in  time  to  go  out  by 
*the  first  mail  of  the  day  next  succeed-  [*120 
ing  that  on  which  said  note  was  protested  at 
aforesaid. 

Which  facts  constitute,  as  herein  set  forth,  » 
full  and  true  record  of  all  that  was  done  by  me 
in  the  premises. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  this  27th  day 
of  January,  1841. 

[l.  b.]  James  K.  Cook,  J.  P.  Notary. 

State  op  Mississippi,  Adams  County: 

Personally  appeared  before  the  undersigned 
justice  of  the  peace  for  the  county  aforesaid, 
James  K.  Cook,  a  justice  of  the  peace  and  er 
officio  notary  public,  whose  name  is  signed  to 
the  foregoing,  and  made  oath  that  the  same  i»  a 
true  statement,  in  substance  and  in  fact,  of  bis 
official  acts  and  doings  altogether  in  relation  to 
the  premises.  Jambs  K.  Cook. 

Sworn  to  and  subscribed  before  me,  this27»h 
day  of  January,  1841. 

M.  ROBBTAILLE.  J.  P. 

To  the  admission  of  which  as  evidence  to  the 
jury  the  counsel  of  defendant  objected,  but  the 
court  overruled  the  objection,  and  permitted 
said  certificate  to  go  to  the  jury  as  evidence  of 
its  contents;  to  which  decision  of  the  court,  in 
then  and  there  admitting  said  certificate,  and 
permitting  it  to  be  read  in  evidence,  the  counsel 
for  the  defendant  excepted,  and  reserved  bis 
exception.  He  therefore  prays  that  this  his 
bill  of  exceptions  may  be  signed,  sealed,  and 
made  a  part  of  the  record ;  which  is  done  ac- 
cordingly. J.  McKinlet.  [seal] 

To  review  this  decision  of  the  Circuit  Court, 
a  writ  of  error  brought  the  case  up  to  this  court. 

It  was  argued  by  Mr.  Maton,  Attorney  Gen- 
eral, for  the  plaintiff  in  error,  and  Mr.  Bebtri 
J.  Brent  for  defendants. 

Mr.  Juttice  Catron  delivered  the  opinion  of 
the  court: 

The  only  question  in  this  case  is,  whether  * 
notarial  act  of  protest  was  properly  admitted  in 
evidence  to  fix  an  indoreer  on  a  negotiable  note 
payable  in  bank. 

The  statute  of  Mississippi  (H.  &  H.  Digest, 
609,  sec.  83)  provides,  that  in  all  cases  whereit 
may  be  necessary  to  have  the  testimony  of » 
notary  public  in  any  suit  touching  a  protested 
note,  bill  of  exchange,  or  other  instrument,  the 
official  act  of  such  notary,  certified  under  Us 
handand  attested  by  his  notarial  seal,  shall  be 
deemed,  held,  and  taken  to  be  conclusve  evi- 
dence of  the  protest  of  such  note,  bill,  or  other 
writing  on  the  day  it  purports  to  have  been 
made ;  and  the  notary  shall  not  be  required  to  go 
beyond  the  limits  of  the  county  of  htsresideaes 
to  give  evidence  of  the  facts.  Trie  foregoing 
provision  declares  the  force  and  effect  ot  tbs 
instrument. 

•And  then,  the  statute  prescribes  its  [*180 
form.  When  a  notaVy  shall  protest  an  intra- 
ment,  "  he  shall  make  and  certify  an  oath  » 
full  and  true' record  of  what  shall  ham  sees 
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done  thereon  by  him  in  relation  thereto,  ac- 
cording to  the  facta,  by  noting  thereon  whether 
demand  for  the  sum  of  money  mentioned  in 
the  same  was  made,  of  whom,  and  where;  when 
(be  requisite  notice  or  notices  were  served,  and 
on  whom;  where  the  same  were  mailed,  if  such 
be  the  case,  when  mailed,  to  whom  and  where 
directed;  and  every  other  fact  in  any  manner 
touching  the  same  shall  be  distinctly  and  plain- 
ly set  forth  in  the  notarial  record ;  and  when  so 
made  out  and  certified,  it  shall  have  the  same 
'validity,  force  and  effect  in  all  courts  of  rec- 
ord in  that  State,  as  if  the  notary  were  personal- 
ly present  and  interrogated  in  court." 

Justices  of  the  peace  are  authorized  to  per- 
form the  duties  of  notaries,  in  particular  in- 
stances, by  another  statute  of  Mississippi;  and 
this  notarial  act  was  made  by  a  justice  of  the 
peace. 

The  note  on  which  the  protest  was  founded 
wis  due  the  4th  of  January,  1841,  payable  and 
negotiable  at  the  Planters'  Bank,  at  Natchez; 
made  by  William  C.  and  John  C.  Collins,  to 
Gerard  C.  Brandon,  and  indorsed  by  him;  and 
who  is  the  plantiff  in  error,  and  was  the  de- 
fendant below.  Three  duplicates  of  notice  are 
Hated  to  have  been  sent  by  mail  to  Brandon  to 
different  places.  An  objection  was  made  in 
toe  Circuit  Court  to  receiving  the  notarial  act 
in  evidence  for  any  purpose,  because  it  pur- 
ports to  be  a  record,  original  and  of  itself;  and 
ant  a  copy  of  a  record  from  the  notary's  book; 
which,  it  is  insisted,  it  ought  to  be,  and  could 
only  be. 

After  setting  forth  the  facts  of  demand  at 
the  bank,  and  the  answer  of  the  teller,  that  the 
note  would  not  be  paid,  because  no  funds  had 
been  deposited  for  such  purpose,  and  that 
a  formal  protest  for  nonpayment  had  been 
made,  and  also  the  fact  of  forwarding  the 
notices,  the  notary  says:  "Which  facts  con- 
stitute, as  herein  set  forth,  a  full  and  true  rec- 
ord of  all  that  was  done  by  me  in  the  prem- 
ises." To  this  is  affixed  the  notarial  seal,  signa- 
ture, and  affidavit  of  the  notary.  It  was  done 
on  a  separate  paper,  partly  printed  and  partly 
written;  and  offered  in  evidence  as  a  record  of 
the  notarial  act  within  the  meaning  of  the 
statute  above  recited. 

In  our  opinion,  the  legislation  of  Mississippi 
is  distinct  and  certain;  it  had  reference 
to  the  usage  of  notaries  public  generally, 
when  making  protests  and  giving  no- 
tices; that  usage  we  understand  to  be,  for  the 
notary  to  make  the  demand  and  give  the  no- 
nce, and  after  doing  so,  to  write  out  the  facts  in 
bis  memorandum  book,  or  to  preserve  them 
otherwise;  and  from  these  facts  the  record  con- 
templated by  the  statutes  is  made  up;  and  so  it 
was  done  in  this  instance,  both  in  substance 
and  form.  To  the  paper  having  the  official 
seal  and  affidavit  of  the  notary  attached,  the 
Legislature  refers;  and  not  to  any  previous 
writing. 

It  is  supposed  the  case  of  Fleming  v.  Fulton  (6 
131*]  &°.  Miss.  Rep..  *47S)  gives  a  different 
construction  to  the  statute.  The  objection  to 
the  record  of  protest  there  was,  that  It  had  not 
been  made  out  and  sworn  to  at  the  time  the 
protest  was  made;  and  such  is  the  fact  in  the 
esse  before  us;  but  the  court  held  that  the  rec- 
ord might  well  be  made  subsequently,  and 
this  for  reasons,  as  we  think,  too  obvious  to 
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require  explanation.  Nor  do  we  understand 
either  of  the  remarks  made  by  the  High  Court 
of  Errors  and  Appeals  of  Mississippi  in  any 
degree  impugned  by  our  construction  of  the 
statute. 

The  judgment  it  therefore  ordered  to  be  affirm- 
ed, with  eorts. 

Cited— 8  How., «. 


HUGH  A.  OAKLAND.  Plaintiff  in  Error. 
«. 
GEORGE  M.  DAVIS.  Defendant 

Practice — material  defect*  in  pleadings  not  cured 
by  verdict. 

This  was  an  action  on  the  case,  brought  by  Davis 
against  Garland,  the  former  clerk  of  the  House 
of  Representatives.  The  declaration  set  out,  by 
way  or  Inducement,  a  contract  between  Davis  and 
Franklin,  the  predecessor  In  offloe  of  Garland, 
and  then  charged  upon  Garland  a  wrongful  and 
Injurious  neglect  and  refusal  to  furnish  a  copy  of 
certain  laws  to  Davis,  as  had  been  agreed  by 
Franklin. 

The  plea  was  non  osaumpstt,  and  the  issue  and 
verdict  followed  the  plea. 

Thls'court  can  notice  a  material  and  Incurable  de- 
fect In  the  pleadings  and  verdict,  as  they  are  rep- 
resented in  the  record  to  have  existed  In  the 
court  below,  although  such  defect  Is  not  noticed 
In  the  bill  of  exceptions,  nor  suggested  by  the 
counsel  In  argument  here. 

When  a  declaration  sounds  In  tort  and  the  plea  Is 
turn  an&umpett,  such  a  plea  would  be  bad,  on  de- 
murrer. If  not  demurred  to,  and  the  case  goes 
to  trial  (the  Issue  and  verdict  following  the  plea), 
the  defect  is  so  material  that  it  is  not  cured  by 
verdict,  under  the  statute  of  jeofails. 

Bad  pleas,  which  are  cured  by  verdict,  are  those 
which,  although  they  would  be  bad  on  demurrer 
because  wrong  In  form,  yet  still  contain  enough 
of  substance  to  put  In  issue  all  the  material  parts 
of  the  declaration. 

The  prtvislon  by  Congress,  in  relation  to  amend- 
ments, which  is  found  In  the  82d  section  of  the 
Judiciary  Act  of  1789,  is  similar  to  that  of  32  Hen. 
Vni.,  but  certainly  not  broader. 

The  Issue  was  an  immaterial  issue. 

The  opinion  of  this  court  In  Patterson  v.  The 
United  States  (2  Wheaton,  221)  reviewed  and  re- 
affirmed, namely,  "  Whether  the  Jury  And  a  gen- 
eral or  a  special  verdict,  It  Is  their  duty  to  decide 
the  very  point  in  Issue,  and  although  the  court  in 
which  it  is  tried  may  give  form  to  a  general  flnd- 
lng,  so  as  to  make  It  harmonize  with  the  Issue,  yet 
if  It  appear  to  that  court,  or  to  the  appellate  oourt, 
that  the  finding  Is  different  from  the  issue,  or  is 
confined  only  to  a  part  of  the  matter  In  Issue,  no 
Judgment  can  be  rendered  on  the  verdict." 

This  principle  applies  equally  to  a  plea  varying 
from  the  substance  of  the  declaration. 

In  this  case,  the  verdict  does  not  find  any  of  the 
misfeasance  charged  upon  the  defendant. 

If  the  merits  of  the  case  were  passed  upon  in  the 
court  below.  It  was  Illegally  done,  because  no 
evldenoe  was  competent  except  such  as  relate*!  to 
the  Dromlse  described  In  the  declaration. 

This  court  abstains  from  awarding  a  repleader, 
for  the  reasons  stated  in  the  opinion,  but  remands 
the  case  so  that  the  pleadings  may  be  amended. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  Uuited  States 
for  the  District  of  Columbia,  holden  in  and  for 
the  County  of  Washington. 

•It  was  an  action  on  the  case,  brought  [*  132 
by  Davis,  the  defendant  in  error,  against  Garland, 
the  clerk  of  Ihe  House  of  Representatives. 

The  circumstances  under  which  the  suit  was 
brought  are  thus  set  forth  in  the  plaintiff's 
declaration,  which  was  filed  on  the  16th  of 
September,  1889: 
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"District  of  Columbia. 

Washington  County,  to  wit: 
"  Hugh  A.  Garland,  late  of  said  county,  was 
attached  to  answer  to  George  M.  Davis,  in  a  plea 
of  trespass  on  the  case,  and  so  forth.  And 
whereupon  the  said  Davis,  by  H.  M.  Morflt, 
his  attorney,  complains,  that  whereas  the  House 
of  Representatives  of  the  United  States  had, 
at  the  first  session  of  the  25th  Congress,  which 
was  before  the  committing  of  the  grievances 
herein  complained  of,  passed  a  resolution  that 
the  clerk  of  said  House  be,  among  other  things, 
directed  to  cause  to  be  printed  a  ninth  volume 
of  the  laws  of  the  Lnited  States,  after  the 
manner  of  the  eighth  volume  thereof;  and  be- 
ing so  directed,  in  pursuance  of  such  reso- 
lution the  then  clerk  of  said  House,  to  wit, 
Walter  8.  Franklin,  in  the  month  of  July  of 
the  year  1888,  at  the  county  aforesaid,  had 
employed  the  said  plaintiff,  and,  in  his  capacity 
of  clerk  of  said  House,  had  agreed  and  con- 
tracted with  said  plaintiff  tq  print  a  ninth 
volume  of  said  laws  in  the  manner  as  resolved, 
and  to  deliver  from  his  office,  as  clerk  of  the 
House  aforesaid,  a  copy  of  said  laws  to  said 
plaintiff,  to  enable  him  to  print  the  same,  and 
had  directed  the  chief  clerk  in  the  office  of 
said  clerk  of  the  House  of  Representatives  to 
prepare  the  said  copy,  and  deliver  the  same  to 
said  plaintiff;  he,  the  said  plaintiff,  in  consid- 
eration thereof,  had  made  ample  arrangements 
and  employed  the  means  to  print  the  said  ninth 
volume  of  said  laws,  and  was  in  all  respects 
ready  and  willing  to  print  the  same,  after  the 
manner  as  directed  in  said  resolution,  when  the 
said  Walter  S.  Franklin  departed  this  Hfe,  and 
the  said  Hugh  A.  Garland  was  elected  his  suc- 
cessor as  clerk  of  the  House  of  Representatives 
aforesaid,  and  had  charge  of  the  laws  afore- 
said, from  which  the  said  ninth  volume  was  to 
be  printed.  And  the  said  plaintiff  having  the 
contract  aforesaid,  and  in  consideration  thereof 
having  prepared  for  the  faithful  execution  of 
the  terms  thereof,  according  to  said  resolution, 
and  having  also,  soon  after  the  election  of  said 
defendant  as  clerk  aforesaid,  to  wit,  on  or 
about  the  month  of  December,  in  the  year  1888, 
at  the  county  aforesaid,  and  before  the  com- 
mitting of  the  grievances  herein  complained 
of,  the  said  defendant  was  notified  of  said  sub- 
sisting contract,  and  of  plaintiff's  readiness 
and  willingness,  and  preparation  to  comply 
with  the  same,  according  to  the  said  resolu- 
tion: all  of  which  notification  of  contract  and 
preparation,  as  given  aforesaid,  the  said  plaint- 
iff avers,  and  the  said  defendant  was  in 
duty  bound,  as  clerk  aforesaid,  to  deliver  a 
15J3*]  copy  of  said  *laws  to  said  plaintiff, 
in  consequence  and  by  reason  of  the  said  reso- 
lution of  Congress  and  the  said  contract  of 
said  plaintiff.  And  he  the  said  plaintiff  after- 
wards, to  wit,  on  or  about  the  1st  day  of  Feb- 
ruary, 1889,  at  the  county  aforesaid,  asked  and 
demanded  of  said  defendant,  who  had  charge 
of  said  laws  from  which  the  said  ninth  volume 
was  to  be  printed,  as  clerk  of  the  House  of 
Representatives  aforesaid,  a  copy  of  said  laws 
under  his  charge,  for  the  purpose  of  printing 
the  same  according  to  said  contract,  and  in  the 
manner  as  directed  in  said  resolution,  and  with- 
out which  copy  from  the  office  of  said  clerk 
the  said  plaintiff  could  not  print  the  said  laws 
as  directed  in  said  resolution;  that  the  said  de- 
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fendant,  contriving  and  wrongfully  and  inju- 
riously intending  to  injure  the  said  plaintiff, 
and  to  deprive  him  of  the  profits,  and  emolu 
ments,  and  advantages  which  he  might  and 
otherwise  would  have  derived  and  acquired 
from  the  printing  of  said  ninth  volume  of  tbe 
laws  of  the  United  States,  and  of  the  profit*, 
emoluments,  and  advantages  of  tbe  said  sub- 
sisting contract,  well  knowing  that,  without  a 
copy  of  said  laws  from  his  said  office,  the 
plaintiff  could  not  print  the  same  as  directed 
in  said  resolution ;  and  the  said  defendant  being 
in  duty  bound  to  deliver  a  copy  of  said  laws, 
as  clerk  aforesaid,  to  said  plaintiff,  to  comply 
with  said  resolution  of  Congress,  and  with 
plaintiff's  contract  aforesaid,  afterwards,  to 
wit,  on  or  about  the  1st  day  of  February,  1839. 
at  tbe  county  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  day 
of  the  issuing  the  writ  in  this  behalf,  did 
wrongfully  and  injuriously  refuse  to  deliver, 
or  furnish  or  permit  to  be  delivered  from  raid 
office,  or  furnished  therefrom  to  said  plaintiff. 
a  copy  of  tbe  laws  of  the  United  States  for 
printing  the  said  ninth  volume  of  said  laws,  as 
resolved  in  said  resolution ;  and  did  also  wrong- 
fully and  injuriously  refuse  to  allow  the  said 
f>laintiff  to  print  the  said  ninth  volume  of  aid 
aws  in  the  manner  directed  in  said  resolution, 
and  did  prevent  and  hinder  him  from  printing 
the  same.  By  means  whereof  the  saia  George 
M.  Davis  lost  the  printing  of  said  ninth  volume 
of  said  laws,  and  the  benefit  of  said  contract; 
and  hath  been  hindered  and  prevented  from 
making,  deriving  and  having  the  profits,  emolu- 
ments, and  advantages  of  such  printing,  and  of 
the  compliance,  upon  his  part,  with  the  said 
contract,  and  hath  also  lost  his  time,  trouble. 
and  money,  in  preparations  for  complying 
with  said  contract:  which  profits,  emolument^ 
and  advantages  fne]  hath  been  so  hindered 
from  making,  and  time,  trouble  and  money  be 
hath  so  lost  in  said  preparations,  were  of  great 
value,  to  wit,  of  the  value  of  two  thousand 
five  hundred  dollars,  current  money,  and 
which  profits  and  money  he,  the  said  plaintiff, 
might  and  would  have  had  and  received,  but 
for  the  wrongful  conduct  of  said  defendant" 

There  was  another  count  in  the  declaration, 
setting  forth  the  same  circumstances  in  a  dif- 
ferent manner. 

♦The  plea  was  no*  atnmptii,  upon  [*134 
which  issue  was  joined,  and  the  cause  went  on 
to  trial.  The  record,  after  mentioning  tot 
names  of  the  jury,  proceeded  thus: 

"  Who,  being  impaneled  and  sworn  to  asf 
the  truth  in  the  premises,  upon  their  oath  do 
aay,  that  the  said  defendant  did  assume  upon 
himself  in  manner  and  form  as  the  aforesaid 
plaintiff  above  against  him  hath  comi 
they  assess  the  damages  of  the  said  plaintiff, 
tained  by  reason  of  the  nonperformance 
the  promise  and  assumption  aforesaid,  to 
sum  of  nineteen  hundred  dollars  « 
money." 

A  motion  was  then  made  in  arrest  of 
ment  for  the  following  reasons,  viz. : 

"  Because  there  is  no  cause  of  action 
in  the  first  count  of  tbe  plaintiff's 

"  2.  Ditto,  as  to  the  second  count. 

"8.  Because  there  is  a' general  verdkt, 
one  count  ia  bad. 

"  F.  8.  Key,  for  defendaat 
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This  motion  was  overruled,  and  Judgment 
filtered  upon  the  verdict. 

In  the  course  of  the  trial,  two  bills  of  ex- 
ceptions were  taken  on  the  part  of  the  defend- 
ant, which  were  as  follows: 

lit  Exception.  "In  the  trial  of  this  cause, 
the  plaintiff,  having  offered  the  resolution  of 
Congress  of  14th  October,  1887,  proved  that 
is  July.  1838,  a  verbal  contract  was  made  be- 
tween the  plaintiff  and  Walter  Franklin,  then 
elerk  of  the  House  of  Representatives  of  the 
United  States,  for  the  printing  of  the  ninth 
volume  of  the  laws  of  Congress,  in  which  it 
was  agreed  that  the  plaintiff  should  do  the 
printing  thereof,  on  toe  same  terms  as  had 
been  previously  agreed  with  plaintiff's  father, 
who  had  died  some  short  time  before,  and 
bad  been  paid  to  said  plaintiff's  father  for 
the  eighth  volume  of  the  laws  of  the  United 
States,  and  was  to  be  paid  for  the  same  at  the 
usual  Congress  prices—the  printing  to  be  ex- ' 
ecuted  under  the  superintendence  and  direc- 
tion of  Samuel  Burche,  chief  clerk  of  said 
House  of  Representatives;  that  no  minute  or 
entry  of  said  agreement  was  made  in  writing, 
among  the  books  and  papers  of  said  Franklin  s 
office;  that  it  is  usual  and  customary  for  the 
:ontract«  made  on  the  authority  of  the  House 
to  be  made  verbally,  and  the  same  have  always 
been  received  by  the  House  and  paid  for;  and 
that  the  said  plaintiff  frequently,  after  the 
Baking  of  the  said  agreement,  called  on  said 
Burche  for  the  work,  stating  his  readiness  to 
nroceed  with  the  work,  and  did  not  receive  the 
«me,  because  the  said  Burche  had  not  pre- 
pared the  laws  for  publication. 

"  And  then  further  proved,  that  the  said 
iValter  Franklin  died  in  September,  1888,  and 
he  defendant  was  elected  clerk  of  the  House 
n  the  first  Monday  of  December,  1888;  that 
ome  time  afterwards,  in  December,  1889,  the 
135*]  said  Burche,  not  having  yet  'prepared 
be  said  laws  for  said  publication,  and  the  said 
ilaintiff  waiting  as  before  for  the  same,  the 
aid  Garland  was  informed,  about  the  1st  of 
anuary,  1889,  of  the  contract  so  as  aforesaid 
erbally  made  between  the  said  Franklin  and 
ie  plaintiff,  and  observed  that  he  had  under- 
ood  such  a  resolution  was  passed,  and  that  such 
work  was  to  be  given  out  for  printing,  and  that 
e  considered  that  as  the  agreement  was  a  verbal 
ne  it  was  not  binding,  and  that  he  had  the  right 
>  give  the  contract  to  whom  he  pleased;  that 
(terwards,  in  about  two  months  from  the  be- 
inning  of  December,  1888,  he  was  again  called 
pon  and  informed  of  the  said  contract,  ver- 
ally  made  with  the  plaintiff  by  the  said 
ranklin,  when  he  said  he  had  made  an  agree- 
ent  or  a  contract  with  one  Langtree ;  and  that 
>e  said  Garland  did  make  such  agreement  with 
id  Langtree,  and  ordered  the  work  not  to  be 
ven  to  the  said  plaintiff,  but  to  be  given  to 
Jd  Langtree  to  be  printed,  which  was  done 
cordingly,  and  the  plaintiff  thereby^prevented 
om  doing  the  work. 

' '  And  further  proved,  that  said  plaintiff  bad 
ade  considerable  preparations  for  the  work, 
id  bed  engaged  Mr.  Gideon  to  do  the  print- 
g  at  the  work,  and  had  transferred  to  said 
iUeoo  his  office  and  press,  valued  at  $1 .000, 
be  paid  for  by  the  proflfe  of  the  work — of 
1  which  the  defendant  was  informed  before 
■  made  the  contract  with  Langtree;  and  that 
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plaintiff  suffered  considerable  loss  by  the  taking 
away  said  contract;  and  that  said  Gideon,  in 
the  prosecution  of  his  preparations  for  said 
work,  had  expended  $600  or  $700  for  paper 
for  that  very  work. 

"  And  further,  that  at  the  time  of  making 
said  verbal  contract  with  said  Franklin,  the 
plaintiff  asked  him  if  it  was  necessary  it  should 
be  reduced  to  writing,  and  was  answered  that  it 
was  not  necessary,  and  was  not  usual;  and  also 
proved  that  there  was  no  written  contract  in 
the  office  of  the  clerk  for  the  printing  of  the 
eighth  volume  of  the  laws  of  the  United  Stales. 
And  that  said  Franklin  knew  and  assented  to 
the  plaintiff's  engaging  said  Gideon  to  do  the 
said  printing  at  the  time  of  said  contract;  and 
that  the  defendant  was  advised  by  the  clerks, 
before  he  made  the  contract  with  said  Langtree, 
to  be  cautious  and  not  get  into  difficulties  by 
giving  the  work  to  another.  And  that  no 
written  contract  with  said  Langtree,  nor  any 
memorandum  thereof,  appears  in  the  office  of 
said  clerk. 

"  And  upon  the  evidence  aforesaid  of  the 
said  plaintiff,  the  defendant,  by  his  counsel, 
prayed  the  court  to  instruct  the  jury,  that  if 
the  same  was  believed  by  the  jury  to  be  true, 
the  plaintiff  was  not  entitled  to  recover,  which 
the  court  refused;  to  which  refusal  defendant 
excepts,  and  prays  the  court  to  sign  and  seal 
this  bill  of  exceptions,  which  is  done  this  14th 
day  of  April,  1842. 

"W.  Cbanoh,  [seal.] 

"B.  Thurston,        [seal.] 
"Jas.  S.  Morsell,  [seal.]" 

*2d  Exception.  "And  thereupon  [*136 
the  defendant,  on  the  said  evidence,  prayed 
the  court  to  instruct  the  jury  as  follows: 

"  If  the  jury  believe  from  the  evidence  that 
the  defendant,  in  making  the  subsequent  con- 
tract with  Langtree,  and  causing  the  compila- 
tion to  be  delivered  to  him  to  be  printed,  acted 
officially  and  bona  fids,  and  not  with  corrupt 
motives,  and  verily  believed  that  the  prior  con- 
tract made  verbally  with  the  plaintiff  was  not 
obligatory,  then  he  is  not  liable  to  damages  in 
this  action  upon  the  evidence  aforesaid; 
which  also  the  court  refused  to  give;  to  which 
refusal  defendant  excepts,  and  prays  the  court 
to  sign  and  seal  this  bill  of  exceptions,  which 
is  done  accordingly,  this  14th  day  of  April, 
1842.  W.  Cranch,  [seal. 

"B.  Thdrstos,        [seal. 
"Jab.  S.  Morsell,   [seal.]" 

Upon  these  two  exceptions  the  case  came  up 
to  this  court. 

It  was  argued  by  Mr.  Robert  J.  Brent  for  the 
plaintiff  in  error,  and  Mr.  Cone  for  defendant. 

Mr.  Brent,  for  plaintiff: 

The  first  count  is  defective  in  this: 

1st.  It  does  not  show  any  authority  in  the 
former  clerk  (Franklin)  to  make  the  contract 
on  which  Davis  founds  his  claim,  for  the  aver- 
ment, that  Franklin  was  "  directed  to  cause  to 
be  printed  a  ninth  volume  of  the  laws,  &c., 
after  the  manner  of  the  eighth  volume  thereof," 
does  not  necessarily  imply  an  authority  to  con- 
tract, inasmuch  as  that  power  could  be  execu- 
ted by  causing  the  volume  to  be  printed  by  the 
regular  printer  of  Congress,  who  might  be  en- 
titled to  all  its  printing. 

All  the  facts  stated  in  this  count  may  be  true, 
and  yet  Franklin    have  no  power  to  make  a 
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contract.  (See,  as  pari  of  this  argument,  the 
Reports  of  House  Committee  in  volume  of  Re- 
ports of  Committees.  1840-41.  No.  16,  Rep. 
No.  101  and  215.)  Therefore  I  conclude  that 
Franklin's  authority  as  a  public  officer  to  make 
the  contract  with  Davis  does  not  sufficiently 
appear,  and  if  bo,  it  results  as  a  corollary  that 
it  was  his  own  unauthorized  contract,  and  not 
binding  on  bis  official  successor. 

'3d.  If,  however,  it  was  Franklin's  official 
contract,  binding  on  his  successor,  then  it  was 
only  binding  on  the  appellant,  as  the  agent  of 
the  House  of  Representatives,  and  the  appellee's 
remedy  should  be  against  the  House  of  Repre- 
sentatives, by  appeal  to  its  justice.  (See  on  this, 
1  D.  &  E.,  674-678;  Bodgton  v.  Dexter,  1 
Cranch,  868;  7  Wendell.  264;  12  Wendell, 
179:  18  Johns.  136;  Chieolm  v.  Georgia,  2 
Dallas,  419,  444;  1  D.  &  E.,  172;  2  Cowen, 
S88.) 

8d.  If  binding  on  Garland  as  clerk,  yet  this 
187*]  count  shows  no  act  *of  his  tending  to 
establish  any  liability  on  his  part  to  Davis,  but 
a  repudiation  of  the  contract  utterly. 

4th.  This  count  shows  no  consideration  for 
the  contract,  for  it  is  nowhere  averred  that 
Davis  was  to  be  compensated,  nor  Is  it  suffi- 
ciently shown  that  Davis  entered  on  the  per- 
formance of  thiB  contract.  (See  Cogg*  v.  Bern- 
ard, 2  Ld.  Raym.,  919,  920;  and  Eleee  v.  Oat- 
ward,  5  D.  &  E.,  148.)  Merely  stating  that 
Davis  was  prepared  to  execute  the  contract 
does  not  make  a  sufficient  consideration. 

5th.  The  contract,  as  herein  shown,  was  to 
print  after  the  manner  of  the  eighth  volume, 
and  the  count  omits  to  show  the  manner  of 
printing  the  eighth  volume,  and  thus  a  mate- 
rial term  of  the  contract  is  not  shown. 

Again,  the  second  count  is,  in  addition  to 
the  above  objections  made  to  the  first  count, 
liable  to  the  further  objections:  1st,  that  it 
shows  by  way  of  recital  a  contract  with  Frank- 
lin as  clerk  (the  consideration  or  terms  of  which 
are  not  given),  and  then  sets  forth  no  other 
ground  for  Garland's  liability,  except  his  being 
the  successor  to  Franklin,  and  refusing  to  give 
the  copy. 

Now,  it  is  obvious  that  Franklin  may  have 
made  a  private  or  unauthorized  contract  as 
clerk,  and  it  will  not  be  contended  that  a 
clerk's  contracts  are  ipto  facto  binding  on  his 
successor,  without  showing  something  more 
than  his  naked  contract,  as  a  ministerial  officer 
is  not  supposed  ex  officio  to  be  capable  of  mak- 
ing any  contract  he  may  choose. 

2d.  This  count  does  not  show  that  by  the 
contract  the  clerk  was  to  furnish  the  copy,  but 
merely  a  subsequent  promise  by  Franklin  to 
furnish  the  copy,  and  yet  the  gravamen  of  it  is 
the  refusal  of  Garland  to  furnish  a  copy. 

Again,  it  is  manifest,  on  the  face  of  both 
these  counts,  that  no  liability  in  defendant  is 
shown,  and  that  the  declaration  is  in  material 
respects  uncertain  and  unmeaning  according  to 
the  rules  of  pleading. 

If  either  count  is  defective,  the  judgment 
should  have  been  arrested.    (5  D.  &  &.,  148.) 

The  first  exception  sets  forth  all  the  evidence, 
and  I  contend  its  prayer  should  be  granted, 
because, 

1st.  The  contract  as  proved  was  variant  in 
this,  that  the  printing  was  to  be  on  the  same 
terms  as  plaintiffs  father  had  agreed  for  (8th 
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vol.).  and  the  declaration  does  not  show  any 
such  terms  in  the  contract 

2d.  The  declaration  does  not  set  forth  the 
material  qualification  in  the  contract,  that  the 
printing  was  to  be  under  the  direction  of  Butche. 
(See  the  statement  of  evidence.) 

8d.  The  proof  is,  that  payment  wan  to  be 
at  usual  Congress  prices,  and  they  are  not 
averred  in  the  declaration,  nor  shown  hi  eri- 
dence. 

*4th.  The  proof  is,  that  the  printing  [*138 
was  to  be  done  under  direction  of  Sam.  Borcbe. 
and  that  Burche  was  the  party  in  default  in 
not  preparing  the  laws;  how,  then,  could  de- 
fendant give  a  copy  until  Burche's  compilation 
was  completed,  which  is  nowhere  shown  in 
the  evidence  T 

Again,  the  evidence  sets  forth  as  the  basil  of 
Franklin's  authority  the  resolution  of  14th  of 
October,  1887  (which  see  in  House  Journal, 
14th  October,  18S7,  Extra  Session,  p.  191).  It 
appears  from  the  plaintiff's  own  evidence  thus 
offered,  that  Franklin's  power  was  in  tirnns 
referable  to  another  resolution  which  should 
govern  and  control  his  power,  and  which  reso- 
lution was  not  given  in  evidence,  but  can  be 
seen  in  House  Journal,  80th  June,  1884,  page 
908;  and  also  see  House  Journal,  25th  Jane. 
1886,  page  1098. 

Now,  the  whole  evidence  either  shows  a 
complete  authority  in  Franklin  to  make  the 
contract,  or  it  does  not.  If  it  shows  bis  au- 
thority, then  could  Franklin  be  sued  for  nos- 
performanceT  (See  1  Dura.  &  East,  172,  and 
2  Cowen,  688.)  If  he  could  not  be  sued,  how 
can  his  successor  in  office  T  And  If  his  con- 
tract was  unauthorized,  his  official  successor 
cannot  be  bound  by  it. 

Again,  here  is  a  public  officer  bound,  we 
will  suppose,  to  have  the  laws  printed;  be 
finds  that  his  predecessor  had  never  executed 
his  power,  and  he  feels  the  obligation  to  dis- 
charge his  official  duty.  Is  he  to  tie  obstructed 
in  that  duty  by  caveat*  and  notices  from  A,  B. 
and  C,  that,  as  clerk,  he  must  comply  with 
contracts  of  his  predecessor,  of  which  he  has 
no  proof  but  an  assertion  or  an  unsworn  state- 
ment of  a  witness?  Has  he  even  a  discretion 
to  determine  whether  his  predecessor  made  » 
contract  or  not?  He  finds  the  duty  unexecu- 
ted by  his  predecessor,  and  he  is  bound  to  select 
either  the  public  printer,  if  there  be  one.  or  to 
take  the  matter  into  his  own  hands,  and  per 
form  it  with  his  own  agents.  How  danreron 
It  would  be  to  suffer  a  clerk  to  be  tatimtdaud 
and  delayed  in  matters  of  such  high  impor- 
tance by  the  notices  of  every  man  who  mlgiit 
set  himself  up  as  entitled  by  a  verbal  contrsfl 
with  his  predecessor. 

Again,  it  is  to  be  regretted  that  the  record 
does  not  contain  the  fact  that  there  warn,  at  the 
time  of  Franklin's  contract,  a  regular  printer, 
duly  elected  by  Congress,  and  entitled  to  all  it* 
printing  (see  Report  of  Committee,  empire,  1* 
point) ;  out  though  the  fact  is  not  in  the  record. 
yet  the  resolution  of  14th  October,  1887,  dos 
not  on  its  face  imply  any  power  to  the  dirt  4 
make  contracts  for  the  printing,  but  only  1 
cause  a  volume  to  be  printed  after  the  naiad 
of  the  eighth  volume  and  under  a  prerkwi 
resolution,  which,  if  incorporated  as  it  ou0 
to  be  as  part  of  plaintiff's  case,  might  ft"' 
shown  that  the  manner  of  printing  the  eight! 
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toIu  me  ww  by  the  public  printer,  and  not  by 
such  person  as  the  clerk  might  select. 
139*]  'Again,  the  former  resolution  ought 
to  be  produced  as  part  of  the  plaintiff's  case, 
and  to  fix  the  terms  of  the  contract,  and  it  is 
material,  as,  if  shown,  it  might  appear  that 
the  contract  was  not  to  be  executed  within  a 
rear,  and  therefore  void  under  statute  of 
frauds.  (See  BoydeU  v.  Drummond,  11  East, 
143.) 

It  does  not  appear  from  the  record  that  Oar- 
land  ever  received  any  money  to  pay  for  such 
a  contract,  or  that  he  acted  with  fraud  or 
deceit. 

On  the  second  exception,  I  refer  to  Stockton 
and  Stoke*  v.  Kendall  (8  Howard's  Rep.,  97, 98). 

Mr.  Coze,  for  defendant  in  error. 

The  first  count  in  the  declaration  sets  forth 
the  resolution  of  the  House  of  Representatives, 
directing  the  clerk  to  cause  to  be  compiled  a 
ninth  volume  of  the  laws,  &c. ;  that  being  so 
directed,  the  then  clerk,  Franklin,  employed 
the  plaintiff,  and  agreed  and  contracted  with 
him  in  pursuance  of  said  resolution.  This 
being  an  action  for  a  tort,  and  the  contract  re- 
ferred to  being  mere  inducement,  not  the  gist 
of  the  action,  such  statement  of  the  authority 
to  contract,  and  of  the  actual  contract,  is  in 
accordance  wUh  the  strictest  rules  of  pleading. 
Particularly  after  verdict  such  averments  are 
sufficient. 

The  second,  third,  and  fourth  objections  are 
founded  upon  a  misapprehension  of  the  nature 
of  the  action.  It  is  not  a  suit  brought  upon  a 
contract  for  the  purpose  of  compelling  its  per- 
formance. In  this  case,  Franklin  acted  as 
agent  of  the  House  in  making  the  contract,  and 
could  not  be  held  responsible  for  its  execution. 
The  suit  is  brought  against  Oarland  for  an 
illegal,  unauthorized  act  of  his  own,  individ- 
ually, in  preventing  the  execution  of  the  con- 
tract, ana  depriving  plaintiff  of  the  benefits 
which  were  to  result  to  him  from  it,  and  re- 
muneration for  the  expenditures  he  had  made 
towards  its  performance.  The  main  grounds 
of  defense  now  urged  were  taken  in  the  case 
of  Freeman  v.  Otis  (9  Mass.,  272.) 

Another  case  (Shepherd  v.  Lincoln,  17  Wend. , 
250)  illustrates  the  distinction.  That  was  a 
suit  brought  against  defendant  as  superintend- 
ent of  repairs  of  canal,  and  he  was  held  respon- 
able  for  an  act  of  negligence  or  misfeasance. 

Franklin  made  the  contract  as  a  public  agent, 
and  therefore  never  could  have  been  made  per- 
sonally responsible  for  its  non-execution  by  the 
House.  Garland  does  not  pretend  that  be  was 
instructed  or  directed  by  the  House  to  annul 
that  contract;  his  interference  was  unauthor- 
ized, and  therefore  he  is  answerable. 

The  general  principle  is,  that  when  an  agent 
acts  within  the  scope  of  his  authority  be  is  not 
personally  responsible — recourse  must  be  had 
to  the  principal;  but  if  he  transcend  his  author- 
ity, he  is  personally  liable. 

The  declaration  is  sufficient  in  averring  the 
140*]  actual  existence  of  *a  contract.  The 
terms  of  the  contract  are  unimportant  in  this 
suit,  and  need  not  be  averred.  Even  in  an 
action  brought  on  the  contract  itself,  it  is  suffi- 
cient to  aver  it  according  to  its  legal  effect,  and 
it  is  unnecessary  to  set  out  more  of  it  than 
suffices  to  show  a  cause  of  action,  (2  Wend., 
579;  8  Cow.,  33,  39;  13  Johns.,  224.) 
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3d.  The  same  answer  may  be  given  to  the 
objections  urged  against  the  second  count. 

In  an  action  brought  for  misfeasance,  it  is 
unnecessary  to  aver  or  prove  any  consideration 
for  the  contract.     (20  Johns.,  879.) 

3d.  Upon  the  bills  of  exceptions.  It  is  a 
sufficient  answer  to  these  exceptions  to  say  that 
they  do  not  profess  to  be  founded  on  all  the 
evidence  in  the  case.  The  first  bill,  after  stat- 
ing certain  evidence  as  given  by  plaintiff  on  the 
trial,  says  (p.  14),  "upon  the  evidence  afore- 
said of  the  said  plaintiff,  defendant  prays,"  &c. 
It  does  not  allege  that  this  was  the  whole  evi- 
dence given.  This  is  a  fatal  and  incurable 
defect  in  the  case.  For  aught  that  appears, 
other  and  sufficient  evidence  may  have  been 
given,  and  the  omission  of  it  may  have  been 
the  very  reason  why  the  instruction  prayed 
was  refused  by  the  court.  Plaintiff  in  error 
must  establish  the  error  in  the  judgment  com- 
plained of;  every  reasonable  intendment  should 
be  in  favor  of  the  judgment.  (Ventress  v. 
Smith,  10  Peters,  161.) 

2d.  The  only  evidence  stated  in  the  bill  of 
exceptions  is  such  as  was  adduced  by  plaintiff. 
The  prayer  is,  then,  substantially  a  demurrer 
to  the  evidence.  Every  fact  which  it  conduced 
to  prove,  and  every  conclusion  inferable  from 
those  facts,  is  admitted ;  mala  fides  and  oppres- 
sion are  fairly  deducible  from  the  facts  proved. 
The  jury  has  passed  upon  all  the  allegations  in 
the  declaration;  and  if  they  went  beyond  the 
testimony,  the  proper  remedy  was  by  motion 
for  a  new  trial.  The  jury  took  the  case  with- 
out any  instruction  whatever  from  the  court. 

The  four  specific  objections  now  made  imply- 
that  all  the  evidence  is  embodied  in  the  record, 
which  does  not  appear;  and  they  are  founded 
upon  the  misapprehension  already  adverted  to, 
in  supposing  this  action  to  be  brought  upon  a 
contract  against  a  party  to  it  to  compel  its  per- 
formance. This  has  been  shown  to  be  an 
error. 

The  subsequent  exceptions  are  all  fully  an- 
swered in  what  has  been  before  said. 

After  the  argument  was  closed,  the  court  in- 
timated to  the  counsel  the  difficulty  arising 
from  the  irregular  plea,  issue,  and  verdict, 
compared  with  the  declaration,  upon  which 
Mr.  Gate  filed  the  following  supplementary 
argument. 

The  difficulty  now  suggested  by  the  court  is 
understood  to  "be  this:  The  action  is  brought 
as  for  a  tort,  the  plea  is  turn  assumpsit.  Issue 
'being Joined  on  this  plea,  verdict  for  [*  141 
plaintiff  and  judgment  entered  accordingly. 
Can  this  judgment  be  sustained  upon  these 
pleadings? 

1.  The  entry  of  the  picas  is,  in  the  Circuit 
Court,  the  act  of  the  clerk,  the  defendant  being 
at  liberty  to  abide  by  the  plea  thus  entered,  or 
to  plead  de  now.  If  he  does  not  amend,  he 
adopts  and  abides  by  the  plea  filed  by  the 
clerk. 

In  this  case,  the  plea  of  non  assumpsit,  if  en- 
tirely wrong,  is  a  mere  clerical  error,  which 
would  have  been  amended  had  it  been  brought 
to  the  notice  of  the  court.  If  defendant  had 
refused  to  amend,  the  plea  would  have  been 
regarded  as  a  nullity,  and  judgment  entered 
for  want  of  a  plea.  This  plea  was  adopted  by 
defendant,  and  is  therefore  to  be  regarded  as 
his.    The  fault,  if  any,  is  his. 
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2.  The  action,  though  sounding  in  tort,  is 
founded  upon  a  contract.  The  existence  of 
this  contract  was  traversable,  and  on  the  trial 
it  was  necessary  for  plaintiff  to  prove  it.  The 
plea  of  nun.  assumpsit  may  be  so  moulded  as  to 
make  it  a  denial  of  the  contract  made  between 
plaintiff  and  Franklin.  As  in  covenant,  the 
plea  of  non  est  factum  is  a  good  plea,  though  it 
merely  puts  in  issue  the  actual  execution  of 
the  instrument  declared  on,  and  neither  denies 
the  breach  nor  the  alleged  consequences.  A 
special  plea,  putting  in  issue  the  contract 
which  lies  at  the  foundation  of  this  action, 
would,  therefore,  not  be  an  immaterial  plea. 

3.  As  a  general  rule,  a  party  shall   not  be 

Permitted  to  derive  benefit  from  his  own  error. 
f  there  is  fault,  it  is  the  defendant's  fault, 
and,  at  this  stage  of  the  case,  it  would  be  in 
violation  of  this  principle  to  allow  him  to 
assign  it  for  error. 

4.  Defendant  has  not  assigned  this  defect 
for  error — he  has  not  asked  for  a  reversal  on 
this  ground. 

5.  If  the  error  is  fatal,  it  should  have  been 
brought  before  this  court  in  another  form. 
The  Circuit  Court  should  have  been  moved  for 
a  repleader;  had  they  refused,  such  refusal  is 
assignable  for  error.  No  such  application  was 
made,  and  consequently  there  is  no  error  cog- 
nizable by  the  Supreme  Court. 

6.  Had  the  Circuit  Court  refused  to  award  a 
repleader,  and  such  Judgment  been  reversed  as 
erroneous,  the  judgment  of  the  Supreme  Court 
would  have  remanded  the  cause,  with  its  man- 
date directing  such  repleader.  But  can  a  court 
of  errors  in  any  other  way  award  a  repleader? 
(Gould  on  Pleading,  518,  sec.  47.) 

7.  If  the  Circuit  Court  might  lawfully  have 
refused  to  award  a  repleader,  then  there  is  no 
error. 

Gould  on  PI.,  509,  sec.  82:  A  repleader  for 
the  immateriality  of  the  issue  is  never  awarded, 
it  seems,  for  that  party  who  tendered  the 
issue.  (Cites  Dough,  749,  per  Buller.)  There 
can  be  no  ground  for  a  repleader,  for  the  plea 
1 42*1  is  substantially  bad ;  there  is  *no  fact 
alleged  in  it  which  it  could  serve  any  purpose 
to  deny,  or  to  go  to  issue  upon. 

1  La.  Baym.,  170:  It  was  argued,  that  if 
the  verdict  passes  against  him  who  made  the 
first  fault  in  pleading,  no  repleader  shall  be 
granted,  but  it  is  otherwise  if  it  passes  for  him. 
The  court  refused  to  award  a  repleader,  for 
the  issue  was  not  wholly  immaterial,  and  after 
verdict  court  will  intend  that  the  matter  put 
in  issue  was  material. 

1  H.  Bl.,  644:  In  assumpsit,  declaration  had 
five  counts.  Defendant  pleaded  nil  debet  to  the 
first,  and  left  the  others  unanswered.  Judg- 
ment for  plaintiff.  Court  held  the  defect 
cured  by  the  verdict,  and  defendant  should 
not  take  advantage  of  his  own  mispleading  to 
defeat  plaintiff's  suit,  when  jury  had  found  he 
owed  the  debt. 

Cowp.,  510:  Court  will  not  grant  a  re- 
pleader but  where  complete  justice  may  be 
answered. 

Gould,  510,  sec.  32:  Therefore,  if  verdict  is 
against  him  who  tendered  the  issue,  judgment 
must  also  regularly  go  against  him.  For,  as 
the  fault  in  the  issue  commenced  on  his  part, 
his  traverse  being  bad  in  law,  and  it  being 
moreover  found  to  be  false  in  fact,  it  is  deemed 
918 


unreasonable  to  grant  him  the  indulgence  of  • 
repleader.  Yet  if  the  verdict  were  for  the 
same  party,  a  repleader  would  regularly  be 
awarded.    (Sees.  83-86.) 

Ibid.,  sec,  37:  Courts  ought  never  to  award 
a  repleader,  or  arrest  the  judgment  for  faults 
in  the  issue,  when  it  is  apparent  that  no  awful 
end  can  be  attained  in  so  doing.  Citing  1  8tr., 
198,  where  Powys,  J.,  said:  "  I  am  of  the  same 
opinion,  for  if  we  should  grant  a  repleader,  I 
do  not  see  how  we  can  have  any  new  light  in 
the  case." 

Gould,  sees.  88,  45:  Judgment  ought  never 
to  be  given  for,  or  arrested  in  behalf  of,  that 
party  in  whose  pleading  the  first  substantial 
defect  is  found.    (Ibid.,  sec.  49.) 

After  verdict  for  the  plaintiff,  the  defend- 
ant shall  not  take  advantage  of  his  own  mis- 
pleading. (Honey  v.  Richards,  1  H.  Black. 
644.) 

The  plea  of  "not  guilty"  in  assumpsit  it 
cured  by  verdict.  The  error  assigned  was, 
that  issue  was  joined  on  the  plea  of  not  guilty. 
Verdict  cured  that.  (8  Serg.  &  Bawle,  441;  t 
Stra.,  1022.) 

A  right  defectively  alleged  is  cured  by  ver- 
dict.   (6  Vl.   Rep.,  496;  2  Marshall.  254.) 

A  defective  statement  in  the  declaration  for 
want  of  date  of  the  assumpsit,  also  failure  to 
state  the  consideration,  is  cured  by  verdict. 
(1  Watts,  428;  1  Day,  186,  note.) 

After  verdict  in  an  action  by  an  administra 
tor,  a  defective  allegation  in  the  declaration  of 
the  promise  to  the  administrator  and  the  death 
of  the  intestate,  and  an  omission  to  make 
profert  of  the  letters  of  administration,  cannot 
be  taken  advantage  of,  "though  they  [*143 
have  furnished  good  causes  of  demurrer.  (1 
Harris  &  Gill,  14) 

It  was  held,  that  in  an  action  of  assump- 
sit and  not  guilty  pleaded,  and  issue,  the 
judgment  may  be  entered,  for  it  is  only  mis- 
pleading, and  the  real  merits  may  as  well  be 
tried  on  that  issue  as  on  any  other.  (4  Bsc 
Abr.,  84.) 

The  omission  to  join  in  issue  to  some  of  the 
replications  is  healed  after  verdict.  (3  Harris 
&  Johns.,  109.) 

Departure  is  cured  by  verdict.  (Conn.  Rep., 
252.) 

Mr.  Justice  Woodbury  delivered  the  opin- 
ion of  the  court : 

In  the  examination  of  this  case,  a  defect  has 
been  discovered  in  the  pleadings  and  verdict, 
which  was  not  noticed  in  the  court  below,  nor 
suggested  by  the  counsel  here. 

And  the  first  question  is,  whether,  under 
these  circumstances,  it  can  be  considered  by 
us;  and  if  it  can  be,  and  is  a  material  defect 
not  cured  or  otherwise  capable  of  being  over- 
come, whether  it  ought  to  be  made  a  ground 
for  reversing  the  judgment,  and  sending  the 
case  back  for  amendment  and  further  proceed 
tags. 

There  can  be  no  doubt  that  exceptions  to  the 
opinions  given  by  courts  below  must  all  be 
taken  at  the  time  the  opinions  are  pronounced. 

But  it  is  equally  clear  that  when  the  whole 
record  is  before  the  court  above,  as  in  this  case. 
any  exception  appearing  on  it  can  be  taken  by 
counsel  which  could  have  been  taken  below. 
(Hooch  v.  Hulings,  16  Peters,  819.) 
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So  it  is  the  duty  of  the  court  to  give  judg- 
ment on  the  whole  record,  and  not  merely  on 
the  points  stated  by  counsel.  (Slacum  v.  Pom- 
«ry,  6  Cranch.,  221:  Baird  <fi  Co.  v.  Matiox,  1 
Call.  257;  16  Peters,  819.) 

In  United  State*  v.  Burnham  (1  Mason,  62) 
the  court  alone  took  notice  of  the  defect,  which 
was  the  sole  ground  of  its  opinion. 

in  Pattenon  v.  United  State*  (2  Wheat.,  222) 
it  a  stated,  that  "the  points  made  were  not 
considered  by  the  court,  and  judgment  was 
pronounced  on  other  grounds,"  and  Juttice 
Washington  says  (p.  24).  "  The  court  consid- 
ers it  to  be  unnecessary,  to  decide  the  questions 
which  were  argued  at  the  bar,  as  the  verdict  is 
ao  defective  that  no  judgment  can  be  rendered 
upon  it; "  and  on  that  account  the  proceedings 
below  were  reversed.  (See,  also,  Harri»on  ft 
al.  vJVtam,  9  Peters,  483,  585.) 

I  proceed,  then,  to  consider  the  nature  and 
character  of  the  difficulty  in  this  case,  appear- 
in?  on  the  record. 

Since  discovering  it,  an  opportunity  hag  been 
given  to  the  counsel  for  the  original  plaintiff, 
which  has  been  improved,  to  attempt  to  re- 
move it  by  argument  and  authorities.  But  it 
•till  remains,  and  consists  in  this: 

The  declaration  is  an  action  on  the  case, 
144*]  sounding  in  tort.  It  *sets  out  no  con- 
tract except  one  by  way  of  inducement,  made 
by  Mr.  Franklin,  the  predecessor  in  office  of 
the  defendant,  and  it  then  proceeds  to  make 
the  gist  of  its  complaint  a  wrongful  and  in- 
jurious neglect  and  refusal  by  the  defendant 
to  furnish  a  copy  of  certain  laws  to  the  plaint- 
iff, as  had  been  agreed  by  Franklin.  We  are 
required  to  take  this  view  of  the  declaration, 
not  only  by  the  averments  in  it,  but  by  both 
the  present  and  past  positions  of  the  counsel 
for  the  plaintiff,  that  it  was  intended  to  be 
founded  on  a  misfeasance.  The  plea,  how- 
ever, instead  of  being  "not  guilty,"  as  was 
proper  in  such  case  (Com.  Dig. ,  Pleader)  is  non 
aaumptit,  and  the  plaintiff  below,  not  demur- 
ring thereto,  not  moving  for  judgment  notwith- 
aUnding  such  a  plea,  joined  issue  upon  it,  and 
the  verdict  of  the  jury  conforms  to  the  plea 
and  issue,  and  merely  finds,  "  that  the  defend- 
ant did  not  assume  upon  himself  in  manner 
tod  form,"  &c,  and  assesses  damages,  "  sus- 
tained by  reason  of  the  nonperformance  of  the 
promise  and  assumption  aforesaid  " 

Besides  the  general  reasoning  in  the  books, 
that  pleas  amounting  to  the  general  issue  should 
traverse  the  material  averments  in  the  declara- 
tion, and,  where  the  action  is  one  on  the  case 
for  a  tort,  should  deny  the  tort  by  pleading 
"not  guilty,"  it  is  laid  down  in  most  elementary 
realises  that  "  not  guilty"  is  the  proper  gener- 
al issue  in  such  cases.  (See  Com.  Dig., 
Pleader.) 

Beyond  this,  it  has  been  actually  adjudged 
n  an  action  on  the  case,  after  full  hearing,  that 
m>a  amumpail  was  a  bad  plea.  '  (Noble  v.  Lan- 
•arter,  Barnes,  125.) 
That  action  was  trover,  but  being  still  an 
ei  ion  on  the  case,  the  same  principle  applied. 
Nor  is  the  difference  merely  formal  or  tech- 
rical  between  actions  founded  in  tort  and  in 
ootract.     (1  Chit.  Plead,  418,  229.) 

Because,  when  in  tort  or  ex  delictu,  a  set-off 
>  not  admissible,  nor  can  infancy  be  pleaded 
s  to  one  ex  contractu,  nor  can  a  plea  in  abate- 
Iowabd  4.  *  U.  S.,  Book  11. 


ment  be  sustained,  that  all  concerned  in  the 
wrong  are  not  joined,  as  it  may  be  in  counts 
on  contracts,  and  a  writ  of  inquiry  must  issue 
to  ascertain  the  damages,  which  is  often  unnec- 
essary in  suits  on  contracts.  A  declaration  is 
bad  which  unites  a  count  in  tort  with  one  in 
contract.  (2  Chit.,  229,  230;  1  Chilly's  Rep., 
625.  note;  4  D.  &  E.,  794;  8  D.  &  E.,  83.) 

Various  other  cases  analogous  tp  this  might 
be  cited,  which  tend  to  show  that  the  present 
plea  is  improper,  but  it  is  not  deemed  necessary, 
in  this  stage  of  the  inquiry,  to  enlarge  on  that 
point;  and  I  proceed  to  the  next  and  more  diffi- 
cult question,  whether  such  a  plea,  though  bad 
on  demurrer,  should  not  be  considered  as  good 
after  verdict,  and  cured  by  the  statute  of 
jeofails. 

As  a  general  rule,  all  informality  in  a  good 
plea  is  held  to  be  cured  by  a  verdict,  and  ought 
to  be,  in  order  not  to  delay,  through  a  defect 
of  mere  form,  what  may  seem  to  be  just.  (1 
Levinz,  32;  6  Mod.,  1;  Com.  Dig.,  Pleader,  R., 
18;  6  Johns.  R.,  1.) 

•Here,  however,  there  appears  to  bo  [*145 
no  informality  in  a  good  plea;  on  the  -ontrary, 
it  looks  more  like  formality  in  a  bad  one.  And 
if  it  be  asked,  whether  there  are  no  cuses  of 
bad  pleas  which  are  cured  by  a  verdict,  we  an- 
swer, that  several  exist,  but  that  they  are  cases 
where  the  pleas,  though  bad  on  demurrer,  be- 
cause wrong  in  form,  yet  still  contain  enough 
of  substance  to  put  in  issue  the  material  parts 
of  the  declaration.    That  is  the  test. 

In  the  opinion  of  a  majority  of  the  court, 
the  plea  under  consideration  does  not  contain 
enough  for  that  purpose;  and  my  apology  for 
examining  this  point  somewhat  more  in  detail 
must  be  found  in  the  circumstance  that  the 
court  are  divided  upon  it. 

The  provision  by  Congress  in  relation  to 
amendments  is  to  be  found  in  the  82d  section  of 
the  Judiciary  Act  of  September  24th,  1789,  and 
is  similar  to  that  in  the  32  Henry  VIII.,  but 
certainly  not  broader.  (See  the  former,  in  1 
Lit.  &  Brown's  ed.,  91,  and  the  latter  in  1  Bac. 
Abr.,  Amendment  and  Jeofail,  B.) 

Under  both  of  these  statutes,  it  has  frequent- 
ly been  adjudged,  that  defect  a  in  substance  are 
not  cured  by  a  verdict; "  for  this,"  says  Bacon 
(Abr.,  before  quoted,  E),  "would  have  ruined 
all  proceedings  in  the  courts  of  justice";  and  a 
defect  in  substance,  in  a  plea  or  verdict,  is  con- 
ceded, in  all  the  books,  to  exist  when  they  do 
not  cover  "  whatever  is  essential  to  the  gist  of 
the  action." 

The  present  plea,  if  tried  by  this  test,  seems 
not  to  be  remedied  by  the  verdict,  because,  so 
far  from  traversing  all  that  is  essential,  nothing 
is  denied,  unless  it  be  the  inducement.  Thus 
it  traverses  a  promise  simply;  but  the  only 

Sromise  set  out  in  the  declaration  is  one  intro- 
uctory  to  those  material  averments,  which,  as 
before  stated,  are  the  wrongful  and  injurious 
acts  of  the  defendant.  So  far  from  denying 
those  acts,  the  plea  entirely  passes  them  by, 
and  they  are  neither  put  in  issue,  nor  a  verdict 
returned  upon  them  one  way  or  the  other.  It 
is  true,  that,  in  some  actions  for  a  tort,  a  prom- 
ise may  be  referred  to  in  the  declaration,  which 
sometimes  will  constitute  one  material  fact 
among  several  others.  But  it  is  only  one,  and 
not  the  whole,  nor  is  it  the  most  material  fact; 
that  being,  in  such  cases,  the  misfeasance  of 
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the  defendant.  Nor  does  the  verdict  here  find 
this  one  fact  or  promise  such  as  averred  in  the 
inducement.  There  it  is  Stated  to  be  made  by 
Mr.  Franklin; but,  on  the  contrary,  the  verdict 
finds  a  promise  made  by  the  defendant. 

On  recurring  to'precedents,  several  are  found 
which  confirm  these  conclusions.  In  respect 
to  pleas  they  show  that,  when  so  imperfect  and 
immaterial  as  this,  they  are  not  cured  by  a 
verdict.  And  the  reason  generally  assigned, 
and  which  pervades  the  whole,  is  that  before 
mentioned,  namely,  that  they  do  not  cover  or 
traverse  all  the  gravamen  of  the  declaration. 
(Staple  v.  Hayden,  6  Mod.,  10;  Willes,  582; 
Tidd'sPrac.,  827;  Gilb.  C.  P..  148.) 

Hence  it  has  been  decided  that  a  plea  of  non 
146*]  assumpsit  to  an  *action  of  debt  is  not 
thus  cured  (Brennan  v.  Egan,  4  Taunt.,  164; 
Pen/old  v.  Haitians,  2  Maule  &  Selw.,  606). 
because  it  covers  too  little  or  is  irrelevant. 
While,  in  pursuance  of  the  same  rule,  it  has 
been  held  that  nil  debet  to  assumpsit  (1  H.  Bl., 
664)  and  "not  guilty"  either  to  assumpsit  (Cro. 
El.,  470,  and  8  Serg.  &  Rawle,  441).  or  to  cov- 
enant (1  Hen.  &  Mun.,  153),  or  to  debt  for  a 
penalty  (Coppinv.  Carter,  1  D.  &  E.,  462, 
note),  are  cured  by  a  verdict,  because  they  con- 
tain enough  to  put  in  issue  all  which  is  impor- 
tant in  the  declaration. 

In  the  present  case,  the  issue  manifestly 
reaches  only  a  part  of  the  case,  and  is  therefore 
incurable  (Hardres,  38);  and  it  comes  ex- 
pressly within  the  definition  of  an  imma- 
terial issue,  which  is  also  incurable.  (Carth., 
871;  Bac.  Abr.,  Verdict,  K;  2  Levinz,  12;  2 
Saund.,  819;  2  Mod.,  187;  Gould's  PI.,  506, 
609.) 

This  is  undoubted,  from  Williams's  definition 
in  Bennett  v.  Holbeeh  (2  Saunders,  819,  a).  He 
says:  "An  immaterial  issue  is  where  a  mate- 
rial allegation  in  the  pleadings  is  not  answered, 
but  an  issue  is  taken  on  some  point  which  will 
not  determine  the  merits  of  the  case,  and  the 
court  is  often  at  a  loss  for  which  of  the  parties 
to  give  judgment." 

So  in  Benden  v.  Manning  (2  N.  H.  R.,  291), 
it  is  laid  down,  on  circumstances  like  the  pres- 
ent, that  "if,  instead  of  assumpsit,  a  special  ac- 
tion on  the  case  had  been  brought  for  misfeas- 
ance, it  is  very  clear  that  no  consideration  need 
have  been  alleged  or  proved.  The  gist  of  such 
an  action  would  have  been  the  misfeasance, 
and  it  would  have  been  wholly  immaterial 
whether  the  contract  was  a  valid  one  or  not." 
(5  D.  &  E.,  148;  2  Wils.,  869;  1  Saund.,  312, 
note.) 

If  we  should  next  compare  this  plea  and  is- 
sue in  their  substance  with  a  few  others  less 
general,  that  have  been  solemnly  adjudged  to 
be  bad,  and  not  cured  by  verdict,  though 
found  for  the  plaintiff,  the  result  will  be  the 
same. 

It  may  be  seen  in  Tryon  v.  Carter  (2  Strange, 
994)  that,  in  debt  on  bond,  payable  on  or  be- 
fore the  5th  of  December,  the  defendant  plead- 
ed payment  on  the  5th  of  December,  an  issue 
being  joined  and  found  against  him,  the  court 
still  awarded  a  repleader,  as  it  could  not  be  in- 
ferred from  these  pleadings  that  payment  may 
not  have  been  made  before  the  5th. 

See  another  in  Bnys  v.  Mohun  (2  Strange, 
847),  where  to  covenant  on  a  lease  to  C,  aver- 
red to  come  by  assignment  to  the  defendant,  the 
»14 


plea  was  that  C  did  nof  assign  (6  him,  aad  ver- 
dict was  for  plaintiff.  But  the  court  awarded 
a  repleader,  as  the  issue  found  does  not  cover 
all  the  important  parts  of  the  declaration; 
namely,  that  the  lease  may  have  come  to  the 
defendant  not  from  C  direct,  but  by  mesne  as- 
signments. (Same  case,  in  1  Barnardistnn. 
182,  220;  see,  also,  other  cases,  Yelv.,  )M; 
Peck  v.  HOI,  2  Mod.,  187;  Read  v.  Anr»s. 
Ibid.,  189;  Stafford  v.  Mayor  of  Albany.  6 
Johns..  1;  Com.  Dig.,  *Pleader.  R.  1  [*14T 
and  2,  V.  5;  1  Chit.  PL,  625,  695;  6  D.  &  E., 
462;  1  Saund.,  819.  ».) 

In  Patterson  v.  United  States  (2  Wheat.  224> 
Judge  Washington  lays  -down  the  whole  law 
precisely  as  we  view  it.  in  respect  to  a  verdict 
varying  materially  from  the  issue,  and  which 
principle  applies  equally  well  to  a  plea  varying 
from  the  substance  of  a  declaration.  He  says: 
"  Whether  the  jury  find  a  general  or  a  special 
verdict,  it  is  their  duty  to  decide  the  very  point 
in  issue,  and  although  the  court  in  which  it  is 
tried  may  give  form  to  a  general  finding,  so  as 
to  make  it  harmonize  with  the  issue,  yet  if  it 
appear  to  that  court  or  to  the  appellate  court 
that  the  finding  is  different  from  the  issue,  or 
is  confined  only  to  a  part  of  the  matter  in  issue, 
no  judgment  can  be  rendered  on  the  verdict" 
And  on  error  the  proceedings  below  were  re- 
versed. 

After  all  this,  it  is  hardly  necessary  to  state 
further,  by  way  of  precedent,  that  in  KoNt  v. 
Lancaster  (Barnes's  Notes,  125),  before  cited, 
this  very  point  was  decided.  Non  asnmpht 
was  pleaded  to  an  action  on  the  case  {t.  f., 
trover),  and  was  held  not  to  be  cured  by  a  ver- 
dict, but  was  bad  in  arrest  of  judgment 

Looking,  then,  to  manv  precedents,  as  well 
as  correct  principles  in  pleading,  the  issue  pre- 
sented and  tried  here  is  not  only  an  improper 
one  for  the  case,  but,  not  containing  enough  to 
cover  all  that  is  material  in  the  declaration,  and 
being  thus  imperfect  in  substance,  it  "  does  not 
determine  the  rights  between  the  parties."  and 
is  not  cured  by  the  verdict  or  the  statute  of  jeof- 
ails. 

A  moment  as  to  the  defects  in  the  verdict. 
It  is  difficult  to  see  how  an  immaterial  and  bad 
plea  can  be  cured  by  a  verdict,  which,  as  in 
this  case,  is  quite  as  immaterial  as  the  plea.  In- 
deed, in  some  respects,  the  verdict  here,  com- 
pared with  the  declaration,  is  more  defective 
and  irremediable  than  the  plea. 

It  is  laid  down  in  Comyn's  Dig.,  Pleader.  9. 
24,  that  a  verdict  is  even  void  if  it  be  "  variant 
from  the  declaration."  and  he  gives  as  one  il- 
lustration from  2  Roll.,  708,  1.  85,  "  inonvsi^ 
sit,  if  it  finds  a  different  promise." 

In  the  present  case  the  promise  is  found  not 
only  diffeient  from  that  laid  in  the  declaration 
as  inducement,  but  the  verdict  varies  in  other 
essential  respects  from  the  declaration,  finding 
nothing  of  any  of  the  misfeasance  charged  in 
it  on  the  defendant. 

The  defect  here, then,  is  in  the  verdict  as  veO 
as  plea,  and  though  a  mere  informality  in  the 
former  is  cured  by  the  act  of  Congress  as  to 
amendments  (16  Peters,  819),  yet  the  defect 
here  is  similar  in  both,  and  as  just  shown,  br- 
ing on  principle  in  both  a  defect  in  substance 
no  less  than  form,  is  uncured.  (Steam  r. 
Barrett,  1  Mason's  R.,  170,  and  2  Mason's  B , 
81.) 
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But  several  arguments  have  been  offered 
against  a  reversal  of  the  judgment  and  further 
proceedings,  and  in  favor  of  rendering  judg- 
ment for  the  plaintiff  on  this  record,  though  the 
148*]  plea,  issue,  and  'verdict  are  all  defect- 
ive in  substance,  and  do  not  show  which  party 
is  entitled  to  recover,  on  the  real  merits  in  dis- 
pute, or  that  they  have  been  legally  tried. 

These  arguments  it  is  our  duty  to  examine. 
One  is,  that  the  whole  merits,  according  to  the 
evidence  reported,  may  have  actually  .been  con- 
sidered and  passed  upon  in  the  court  below 
under  this  plea  and  issue.  But  it  is  a  sufficient 
answer  to  this,  that  if  so  done  it  was  illegally 
done,  no  evidence  being  competent  under  that 
ireue  except  the  promise  described  in  it,  and  no 
opinion  of  the  jury  or  the  court  being  regu- 
lar or  proper  under  it,  except  as  to  that  promise 
alone.  (Harriton  et  al.  v.  Nixon,  9  Peters, 
484.) 

There  are  many  cases  showing  that  the  evi- 
dence must  be  limited  to  the  plea.  (Mar.  Ins. 
Ci.v.  Hodgson,  6  Cranch,  206;  4. Wheat.,  64, 
in  case  of  TheDitina  Pastora.)  The  court  say 
you  must  "  not  admit  the  introduction  of  evi- 
dence varying  from  the  facts  alleged."  (9  Pe- 
ters, 484.)  The  probata  should  conform  to  the 
allegata.    (Boone  v.  Chile*,  10  Peters,  177.) 

In  Rome*  v.  William*  (11  Wheat.,  416)  it  is 
said :  ' '  Upon  inspecting  the  record,  it  had 
been  discovered  that  the  special  verdict  found 
in  the  case  was  too  imperfect  to  enable  the  court 
to  render  judgment  upon  it."  A  certain  fact 
wis  important  to  the  recovery.  ' '  Although  in 
the  opinion  of  the  court  there  was  sufficient  ev- 
idence in  the  special  verdict  from  which  the 
jury  might  have  found  the  fact,  yet  they  have 
not  found  it,  and  the  court  could  not,  upon  a 
special  verdict,  intend  it." 

These  illustrations  and  cases  tend  to  show 
the  difficulties  in  forming  an  opinion  on  any- 
Hung  not  found  or  apparent  on  the  record;  and 
the  impropriety  of  conjecturing  and  pronounc- 
ing upon  the  real  merits,  when  both  the  issue 
and  verdict  are  defective  in  substance  in  rela- 
tion to  them.  .But,  in  this  case,  if  the  promise 
averred  to  have  been  made  by  Franklin  was 
treated  at  the  trials  as  one  made  by  Garland,  so 
far  as  regarded  its  operation  and  his  duty — 
which  has  been  the  argument  of  the  original 
plaintiff*  counsel  before  us,  and  which  may, 
for  aught  we  now  decide,  be  correct — then  we 
should  be  called  upon  to  render  judgment 
against  Garland  merely  on  such  promise  and  a 
breach  of  it. 

That  is  everything  which  the  verdict  finds 
or  the  issue  presents,  in  the  most  favorable 
view. 

But  that  being  a  promise  confessedly  on  the 
whole  evidence  made  by  the  original  defend- 
ant, or  his  predecessor,  as  a  public  agent,  if 
now  rendering  final  judgment,  we  should  prob- 
ably, in  that  view  of  the  record  (no  tort  having 
been  put  in  issue  or  found  by  the  verdict),  be 
obliged  to  decide  against  the  original  plaintiff 
on  the  merits,  because  public  agents  are  not 
usually  liable  on  mere  contracts  or  promises 
made  in  behalf  of  their  principals.  (See  on  this 
Uodgson  v.  Dexter,  1  Cranch.  345;  Macbeath  v. 
Haldimand.  1  D.  &E.,  172:  Vox  v.  Drake etal., 
149*]  8  Cowen,  *191;  2  Dall.,  444:  Osborne 
v.  Kerr,  12  Wend.,  179;  Story  on  Agency.secs. 
302-308;  Lord  Palmertton's  case,  3  Brod.  & 
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Bing.,  275;  Freeman  v.  Otis.Ji  Mass.  R.,  272, 
yt«w«inpart.) 

On  the  contrary,  however,  if  the  action  is  to 
be  considered  as  brought,  not  on  any  promise 
except  as  inducement,  but  on  a  wrongful  act 
or  misfeasance,  as  the  plaintiff  sets  out  nis  case 
in  his  declaration  and  still  contends  to  be  the 
truth,  then  it  seems  manifest  that — nothing  on 
that  misfeasance,  the  essential  point  of  the  ac- 
tion, having  been  either  travel sed  in  the  plea 
or  found  by  the  verdict — there  is  nothing  upon 
which  judgment  can  legally  be  rendered  for 
either  party  on  the  merits.  It  will  be  seen 
that  we  come  to  this  conclusion,  not  because 
cases  are  wanting  which  hold  that  officers 
not  judicial,  nor  having  any  discretion  to  exer- 
cise on  a  subject  ( Wheeler  v.  Patterson,  1  New 
Hamp.  R.,  88;  Kendall  v.  Stokes,  8  Howard, 
98;  11  Johns.,  114;  2  Ld.  Raym..  988),  are  lia- 
ble in  tort  for  misfeasances,  whenever  they  are 
violations  of  public  laws  or  official  duties  {Shep- 
herd y.  Lincoln,  17  Vyendell,250;  5 Burr., 2709: 
6  D.  &E.,  445;  Gidley,  Be.  of  Holland,  v.  lard 
Palmerston,  7  J.  B.  Moore,  91;  15  East,  884; 
9  Clark  &  Fin..  251 ;  1  Bos.  &  Pull.,  229:  Lit- 
tle etal.  v.  Barreme  etal.,  2  Cranch,  170:  13 
Johns.,  141;  Tracy  etal.  v.  Steartwout,  10  Pe- 
ters, 95),  though  others  consist  of  unsuccessful 
attempts  to  charge  persons  in  tort  for  matters 
which  originated  and  existed  in  fact  only  as 
contracts  (Bristow  et  al.  v.  Eastman,  1  Esp.  iV. 
P.  Rep.,  172;  Jennings  v.  Rundall,  8  D.  &  E., 
835),  or  which  were  mere  nonfeasances  (20 
Johns.,  879;  12  Mod.,  488;  1  Ld.  Raym..  466; 
4  Maule  &  8elw.,  27;  Story  on  Agency,  sec. 
808):  but  because  the  issue  and  verdict  present 
nothing  in  relation  to  any  such  misfeasance, 
and  our  opinion  is  intended  to  be  confined  to 
the  questions  on  the  pleadings,  without  anv  de- 
cision upon  the  merits.  Indeed,  it  would  be 
difficult  to  express  one  on  them  where  we  have 
been  unable  to  agree  on  one,  and  where  a  ma- 
jority of  the  court  think  the  pleadings  are  not 
in  a  proper  state  to  enable  us  to  give  one  satis- 
factorily. 

In  this  state  of  things,  the  most  obvious 
course  to  assist  us  to  "  reach  the  law  and  jus- 
tice of  the  case"  would  be  to  reverse  the  judg- 
ment below  and  award  a  repleader.  This  would 
not  deprive  either  party  of  any  merits  tbey  may 
have,  and  may  be  able  hereafter  to  show  on 
proper  pleadings,  and  costs  would  indemnify 
the  party  who  has  been  delayed  by  any  bad 
pleading,  so  far  as  he  ought  to  be  indemnified 
considering  his  own  fault  in  this  case,  in  join- 
ing and  trying  an  issue  immaterial  or  radically 
insufficient  to  settle  the  cause  of  action,  rather 
than  demurring  to  the  plea  seasonably.  But 
such  a  course  is  objected  to  on  certain  grounds 
not  yet  considered,  and  which  it  is  our  duty  to 
notice.  One  of  them  is,  that  when  a  plea  or 
verdict  is  radically  defective,  judgment  ought 
to  be  rendered,  notwithstanding  the  verdict, 
for  the  party*whose  pleadings  are  right ;  [*1  SO 
and  another,  a  branch  of  this,  is,  that  a  court 
ought  in  no  case  to  permit  the  party  who  com- 
mits the  first  error  to  have  the  judgment  re- 
versed and  be  allowed  a  repleader,  unless,  per- 
haps, when  the  verdict  is  in  his  favor. 

Though  several  of  the  text  books  lay  down 
rules  like  these  in  broad  terms,  it  is  first  to  be 
noticed  that  some  state  them  with  a  quaere  or 
doubt.    (1  Chit.  PI.,  note,  522,  683,  and  Com. 
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Dig.,  Pleader.)  In  others  the  cited  authorities 
do  not  support  them,  as  Gilbert,  quoted  in 
Tidd,  828.  In  others,  the  counsel,  rather  than 
the  court,  recognize  them.  (Kempe  v.  Crew*, 
1  Ld.  Raym.,  170;  Taylor  v.  Whitehead,  Doug., 
740.)  In  others,  the  court  refer  to  them,  but 
do  not  appear  to  have  founded  their  decision 
on  them,  as  Webster  v.  Bannister  (Doug.,  898), 
where  the  issue  covered  the  merits  (8  Hen.  & 
Muo.,  388),  and  in  others,  matters  still  different 
existed,  which  justified  the  judgment  given, 
independent  of  these  rules. 

Thus,  if  a  plea  be  bad,  but  still  confesses  the 
cause  of  .action  without  setting  out  a  sufficient 
avoidance,  judgment  can  with  propriety  be 
rendered  for  the  plaintiff  on  such  confession, 
if  the  declaration  be  good.  (Hex  v.  Philip*.  1 
Str.,  397;  Jonee  v.  Bodingham,  1  Salk.,  178; 
Gould  on  PI.,  509;  Simonton  v.  Winter  etal..  5 
Peters,  141;  Kirtiey  v.  Deck,  3  Hen.  &  Mun., 
888;  6  Mod.,  10;  Tidd,  827.) 

So,  if  the  plea  be  a  mere  nullity— putting 
nothing  i material  in  issue— judgment  is  at  times 
allowed  to  be  signed  as  for  want  of  a  plea,  as 
if  nil  didt,  provided  the  declaration  be  good. 
(4  Taunt.,  164:  2  Maule  &  Selw.,  606.) 

So,  if  the  plea  be  evidently  a  sham  plea,  or 
fictitious,  a  like  course  is  warranted.  (10  East, 
237;  Tidd,  831.) 

Or  if  the  plea,  though  neither  of  these,  still 
be  defective,  but  sets  out  such  facts  as  demon- 
strate that  the  party  has  no  merits,  and  that 
no  amendment  could  be  made  which  would 
avail  him  anything,  or,  in  other  words,  nothing 
is  left  in  the  case  that  can  be  mended.  (Gould 
on  PL,  514,  sec.  89;  Tidd,  881 ;  Henderson  v. 
Foote,  8  Call,  248.) 

It  is  incidental  circumstances  like  these,  af- 
fecting the  merits  and  not  adverted  to  always 
in  decisions  or  elementary  treatises,  which  have 
governed  most  of  the  opposing  cases,  rather 
than  a  mere  technical,  and  in  some  degree  ar- 
bitrary rule,  without  reference  to  the  merits, 
and  which  would  bar  a  party  claiming  to  pos- 
sess them  from  having  them  tried  on  a  repleader 
or  amendment,  on  complying  with  equitable 
terms. 

In  the  case  now  under  consideration,  the  plea 
comes  under  neither  of  these  categories.neither 
confessing  a  cause  of  action,  nor  appearing  to 
be  a  sham  or  fictitious  plea,  nor  disclosing 
enough  to  show  the  defendant  to  be  without 
any  good  defense.  On  the  contrary,  a  defense 
appears, which  the  original  defendant  seems  al- 
io 1*]  ways  *u>  have  urged  with  great  confi- 
dence as  being  good.  Under  these  circum- 
stances, then,  repleading  or  something  equiva- 
lent would  seem  proper  to  do  justice  between 
the  parties,  and  to  carry  out  the  principle  of 
the  statutes  of  jeofails,  so  as  not  to  prevent  a 
judgment  on  the  merits,  because  some  "slip," 
as  Lord  Mansfield  calls  it,  has  happened  on  the 
part  of  the  defendant  in  his  plea.  (Bex  v.  Phil- 
ip*, 1  Burr.,  295;  Tidd,  828;  Gould  on  PL,  508, 
sees.  31,  40.)  If  the  right  be  not  \>xxl  in  issue 
and  may  be,  a  ruling  to  permit  it  seems  reason- 
able. (Staple  v.  Ileyde.n,  6  Mod.,  2.) 

The  true  meaning  of  these  technical  rules 
can  be  made  rational  and  consistent,  if  they 
are  held  to  apply  to  cases  where  good  grounds 
are  apparent  for  rendering  finai  judgment. 
Then  It  may  well  be  rendered  against  him  who 
committed  the  first  material  fault  in  the  plead- 
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ings,  and  which  fault  has  not  afterwards  in  any 
way  been  cured. 

But  if  no  such  grounds  appear,  in  conse- 
quence of  the  imperfections  of  the  pleas  and 
verdict,  final  judgment  cannot  properly  be 
rendered;  and  the  rules  are  inapplicable;  and 
the  judgment  below  should  be  reversed,  89  as 
to  furnish  an  opportunity  to  remove  those  im- 
perfections and  reach  the  justice  of  the  ewe  by 
amendments  or  repleaders.  And  so  far  from 
the  party  not  being  permitted  to  enjoy  this  in- 
dulgence  who  committed  the  first  fault,  be  is 
the  only  one  who  needs  it,  and  in  whose  be- 
half, under  the  liberal  spirit  of  modern  times, 
all  statutes  of  jeofails  are  passed.  Nor  can  the 
opposite  party  suffer  by  this  course  in  respect 
to  the  merits,  as  they  are  left  open.  Or  in  re- 
spect to  cost  and  delay,  as  he  should  be  indem- 
nified for  them,  in  the  manner  before  men- 
tioned, by  equitable  terms,  for  allowing  any 
amendments. 

In  this  view  of  the  subject,  it  is  of  no  con- 
sequence for  which  party  the  defective  verdict 
was  found,  except  at  times  the  fact  in  it  may 
be  an  indication  of  merits  in  that  party  who 
has  the  poetea,  so  far  as  that  fact  can  effect  the 
merits.  But  in  this  case  the  fact  found  was 
immaterial  in  relation  to  the  merits,  as  already 
shown;  and  the  object  now  is,  to  prevent  such 
immaterialities  from  making  a  final  disposal  of 
the  case — to  prevent  substance  from  being 
sacrifled  to  form — and  where  merits  may  exist, 
to  adopt  such  a  course  as  will  present  them  to 
the  court  intelligibly,  for  a  final  adjudication 
of  the  real  justice  of  the  case. 

To  all  this,  in  an  advanced  era  of  jurispru- 
dence, it  will  hardly  do  to  repeat  from  some  of 
the  old  books,  that  a  party  is  forever  to  be 
barred  either  for  the  badness  or  the  falsity  of 
his  plea,  if  it  happens  to  be  imperfect  and » 
found  against  him,  though  he  has  not  confessed 
the  declaration,  nor  stated  any  facta  in  his  plea 
inconsistent  with  merits. 

Much  more,  too,  is  it  proper,  if  not  indis- 
pensable, in  a  case  like  this,  so  defective  on  the 
record  as  not  to  justify  any  decision  about  the 
merits,  to  adopt  a  course  which  shall  not  bar 
the  due  consideration  *of  them  in  the  [*152 
end,  and  which  shall  be  for  the  benefit  and 
guide  of  the  court  even  more  than  a  party,  so 
as  to  prevent  a  leap  in  the  dark,  and  which  for 
these  and  other  reasons  shall  let  the  cause  be 
reopened,  and  prepared  and  tried  in  a  manner 
to  bring  the  whole  of  the  merits  legally  before 
both  the  court  and  the  jury.  (Cro.  Eliz..  245; 
5  Hen.  &  Mun.,  398;  Baird  &  Co.  v.  Mattet. 
1  Call,  257.) 

Considering  the  character  and  position  of 
this  tribunal,  as  one  of  the  last  resort  in  ad- 
ministering justice,  and  considering  the  in- 
creased disposition  of  the  age  in  which  we  lire 
to  eviscerate  the  truth,  and  decide  ultimately 
only  on  the  real  merits  in  controversy  between 
parties.or  in  the  words  of  Justice  Story  (1  Storv, 
152,  in  Bottomly  v.  The  United  States),  at  to 
"technicals  niceties,"  considering  "the days 
for  such  subtilties  in  a  great  measure  passed 
away,"  it  seems  a  duty  or  our  own  motion  to 
give  all  reasonable  facility  to  get  the  record  in 
an  intelligible  and  proper  shape  oefore  we  render 
final  judgment. 

As  proof  that  such  a  course  is  sometimes 
deemed  proper,  to  aid  a  court  as  well  as  a  party. 
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notwithstanding  the  technical  rules  before  men 
tioned,  It  is  stated  in  Gould  on  PI.,  507,  sec.  28, 
that  judgment  may  be  arrested  after  verdict, 
"  if  the  issue  is  immaterial,  so  that  the  court 
cannot  discover,  from  the  finding  upon  it,  for 
which  party  judgment  ought  to  be  given." 
(Sees.  23  and  22.) 

So,  though  Gould  lays  down  these  rules  be- 
fore named,  he  says  (p.  514,  sec.  40),  if  a  special 
plea  show  there  may  be  a  good  justification, 
though  it  has  been  badly  pleaded,  judgment 
most  be  arrested,  and  a  repleader  awarded,  as 
it  appears  a.good  issue  might  be  formed ;  and 
when  this  is  the  case,  "  the  ends  of  justice  re- 
quire that  an  opportunity  for  forming  such  an 
issue  should  be  afforded."  And  in  respect  to 
objections  in  such  cases  to  indulgence  to  a  party 
whose  plea  is  bad,  Gould,  508,  says  in  a  note: 
"  The  true  answer  to  this  inquiry  appears  to  be, 
that  the  awarding  a  repleader  in  such  case  was 
originally  rather  an  act  of  indulgence  to  a  party, 
who  tendered  an  improper  issue,  than  a  matter 
of  strict  right  An  indulgence  grounded  on  the 
presumption  that  the  Issue  was  misjoined 
through  the  inadvertence  and  oversight  of  the 
pleaders,  and  that  a  further  opportunity  to  plead 
would  probably  result  in  a  material  issue  deci- 
sive of  the  merits  of  the  cause,"  &c. 

There  are  also  some  very  high  precedents 
against  the  application  of  these  technical  rules 
in  cases  and  circumstances  like  those  now  un- 
der consideration.  Such  was  the  case  of  Rex 
v.  Philips  (1  Burr.,  802).  The  reasoning  of 
Lord  Mansfield  on  this  whole  Bubject  is  direct- 
ly in  point,  as  well  as  the  case  itself,  and  con- 
tains that  beautiful  correction  by  him  of  a  much 
abused  maxim,  in  which  he  says  it  is  the  duty 
of  a  good  judge  to  amplify  justice  rather  than 
his  jurisdiction,  "  bonijudtcis  est  ampliarejusti- 
Ham,  nonjurisdictionem."  There,  after  verdict 
for  the  plaintiff,  he  allowed  an  amendment  of 
158*1  *the  plea  on  payment  of  costs,  being 
satisfied  that  "  the  ends  of  justice  require  that 
an  opportunity  for  forming  a  proper  issue  be 
allowed. 

There  are  many  other  cases,  some  ancient  and 
some  modern,  which  fully  support  the  same 
conclusion.  (See  Bnys  v.  Mohun,  2  Strange, 
847,  and  S.  C,  Barnardlston,  182,  220:  Tryon 
v.  Carter,  2  Strange,  904;  Love  v.  Wotton,  Cro. 
Hit,  245.) 

In  Serjeant  v.  Fairfax  (1  Levinz,  32),  the 
plea  was  defective  as  not  taking  issue  on  enough, 
though  it  denied  part  of  what  was  material  in 
the  declaration.  Verdict  was  found  for  the 
plaintiff.  This  is  in  substance  the  very  case 
now  under  consideration.  Counsel  contended: 
"When  the  issue  is  found  against  the  pleader, 
Judgment  shall  be  for  the  plaintiff;  but  if  for 
Urn  (the  pleader),  not.  But  Justice  Twysden 
said,  that  if  an  improper  issue  is  taken,  and 
werdict  given  thereon,  judgment  shall  be  given 
thereupon,  be  it  for  the  plaintiff  or  defendant. 
(9  Cro..  575.)  But  an  immaterial  issue  is  where, 
upon  the  verdict,  the  court  cannot  know  for 
■Whom  to  give  judgment,  whether  for  theplaint- 
iftor  for  the  defendant,  as  in  Hob.,  175,  and 
'wMk  him  the  Chief  Justice  and  Wyndham 
wfcoOjr  agreed,  and  awarded/a  repleader. 

Ib&numton  v.  Winter  etal.  (5  Peters,  141), 
the  verdict  was  for  the  plaintiff,  and  yet,  the 
piNk  being  bad,  the  court  reversed  the  judg- 
sTttAt'm  the  cause  of  action  was  not  confessed 
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in  the  plea,  and  remanded  the  case  with  an 
order  for  a  venire  de  novo. 

(See,  also,  in  point,  Qreen  v.  BaUy,  5  Mum- 
ford,  246,  and  Baird  d  Co.  v.  Mattox,  1  Call, 
257.) 

And  in  0  Wheaton,  729,  the  pleadings  are- 
not  given,  but  Justice  Story  said  there  was  great 
irregularity  and  laxity  in  them,  and  "  it  is  im- 
possible, without  breaking  down  the  best  set- 
tled principles  of  law,  not  to  perceive  that  the 
very  errors  in  the  pleadings  are  of  themselves 
sufficient  to  justify  a  reversal  of  the  judgment 
and  an  award  of  a  repleader,"  and  without 
"  appropriate  pleas,"  "  it  would  be  difficult  to 
ascertain  what  was  to  be  tried  or  not  tried." 

(See,  also,  Harrison  et  at.  v.  Nixon,  9  Peters, 
483.) 

All  that  remains  is  to  consider  the  best  form 
of  carrying  these  conclusions  into  effect. 

In  some  of  the  cases  before  cited,  the  court 
have  not  only  reversed  the  judgment,  but  or- 
dered a  repleader.  But  in  others,  it  is  said  that 
this  cannot  be  done  after  a  writ  of  error.  (6 
Mod.,  102;  2  Keb.,  769;  Com.  Dig.,  Pleader 
and  Verdict.) 

Such,  probably,  has  always  been  the  practice 
in  relation  to  not  ordering  ft  by  the  court  be- 
low, after  a  writ  of  error  is  sued  out,  till  the 
case  is  again  re-opened;  but  it  was  once  not  the 
practice  in  the  higher  courts  of  error  in  En- 

fland.  (See  2  Saund.,  319;  HoVbeeh  v.  Bennett, 
Levinz,  12.) 

Nor  is  it  the  practice  now  in  some  of  the 
higher  courts  in  this  country.  In  Qreenv.BaUy 
(5  Mumford,  251),  judgment  was  reversed 
•on  the  writ  of  error,  the  pleadings  set  [*164 
aside  after  the  plea,  and  a  repleader  awarded. 

The  82d  section  of  the  Judiciary  Act,  before 
referred  to,  expressly  empowers  "  any  court  of 
the  United  States  "at  any  time  to  permit 
either  of  the  parties  to  amend  any  defect  in 
the  process  or  pleadings."  (Lit.  &  Brown's 
ed.,  91.) 

All  know  that  a  repleader  is  little  more  in 
substance  than  permitting  an  amendment. 

But  most  of  the  precedents  in  this  court  al- 
lowing amendments  after  a  writ  of  error  are  in 
maritime  or  admiralty  proceedings,  and  I  have 
found  none  of  those  in  the  form  of  repleaders. 
In  4  Wheat, 64  (though  one  in  admiralty, where 
less  strictness  prevails  in  pleading  than  at  com- 
mon law),  Chief  Justice  Marshall  said,  "The 
pleadings  in  this  case  are  too  informal  and  de- 
fective to  pronounce  a  final  decree  on  the  mer- 
its ; "  and  the  judgment  was  therefore  reversed, 
and  the  cause  remanded,  with  directions  to 
permit  the  pleadings  to  be  amended. 

(See,  also,  a  like  order  in  The  Ditina  Pastora, 
4  Wheat.,  63,  and  in  case  of  The  Edward,  1 
Wheat. ,  264,  and  case  of  The  Samuel,  1  Wheat. , 
18;  Harrison  et  al.  v.  Nixon,  9  Peters,  483.) 

In  cases  at  common  law,  the  form  is  usually 
somewhat  different.  In  5  Peters,  141,  the  form 
was  suited  to  the  case,  and  judgment  not  only 
reversed,  but  a  venire  de  novo  ordered,  and  in 
United  States  v.  Hawkins  (10  Peters,  125),  Jus- 
tice Wayne  says,  "  A  venire  de  novo  is  fre- 
quently awarded  in  a  court  of  error,  upon  a 
bill  of  exceptions  to  enable  parties  to  amend," 
and  "  amendments  may,  in  the  sound  discretion 
of  the  court,  upon  anew  trial,  be  permitted." 

(See,  further,  2  Wheat.,  226;  Barnes  v.  Will- 
iams, 11  Wheat.,  416;  Bellows  v.  HaUoweU  & 
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Augusta  Bank,  2  Mason,  81 :  Peterson  v.  United 
States.  2  Wash.  C.  C,  88.) 

See  the  form  in  England.  (Parker  v.  Welle, 
1  D.  &  £.,  788,  and  Grant  v.  Astle,  Doug.,  922.) 

In  Pollard  v.  Dwight  (4  Cranch,  482),  the 
court  said,  let  judgment  "  be  reversed  and  the 
cause  remanded  for  a  new  trial." 

Mr.  Lee  prayed  "  with  leave  for  the  defend- 
ants below  to  amend  their  pleadings." 

The  court  said  "  that  the  court  below  had 
the  power  to  grant  leave  to  amend,  and  this 
court  could  not  doubt  but  it  would  do  what 
was  right  in  that  respect."  Similar  to  this 
was  the  course  in  Day  v.  CMsm(\0  Wheat., 404). 

And  in  United  States  v.  Kirkpatrick  (9 
Wheat.,  788),  the  court  not  only  reversed  the 
judgment,  and  awarded  a  venire  de  novo,  but 
gave  "directions  also  to  allow  the  parties  lib- 
erty to  amend  their  pleadings."  (So  9  Wheat., 
540.) 

(See  on  this  further,  Mar.  Ins.  Co.  v.  Hodg- 
son, 6  Cranch,  218;  7  Ibid.,  47,  497;  9  Ibid., 
244:  1  Ibid.,  261,  18;  10  Ibid.,  449;  4  Ibid.,  52; 
16  Peters,  819;  Moody  v.  Keener,  9  Porter, 
2.52.) 

155*]  *In  conclusion,  then,  as  by  sev- 
eral cases  in  England  the  allowance  of  a  re- 
pleader in  courts  of  error  seems  to  have  gone 
into  disuse  in  modern  times,  and  as  the  prac- 
tice in  common  law  cases  in  this  tribunal, 
'though  otherwise  in  some  of  the  States,  has 
usually  been,  not  to  direct  either  amendments 
or  repleaders  in  cases  like  these,  but  to  reverse 
the  judgment  and  remand  the  cause  to  the 
court  below  for  further  proceedings  there,  we 
shall  conform  to  that  practice  in  the  present 
instance. 

Let  the  judgment  below  be  reversed,  and  the 
ease  remanded  for  further  proceedings. 

Olted-6  How., 228, 277;  6  How ,,480,  434;  8  How., 
106;  9  How..  370;  20  How.,  433;  1  Wall.,  800;  3  Wall., 
Ml ;  10  Wall..  261 ;  12  Wall..  403 ;  1«  Wall..  388;  1  Otto, 
130,  868 :  4  Otto,  81 ;  1  Wood.  &  M.,  375,  888,  387 ;  3 
Wood.  AM.,  339,408. 


LUCIUS  W.   STOCKTON   and   DANIEL 

MOORE,  Plaintiffs  in  Error, 

v, 

HARRIET  BISHOP. 

Defective  pleading — record — sufficiency  of  allega- 
tions— pleading. 

Where  a  count  in  a  declaration  Is  defective  on  ac- 
count of  dates  being  left  blank,  but  the  party  has 
pleaded  and  gone  to  trial,  tbe  presumption  Is  that 
the  proof  supplied  the  defect. 

In  an  action  on  the  case  for  injury  sustained  by 
the  oversetting  of  a  stage  coach,  although  the  dec- 
laration does  not  set  out  the  payment  of  any  pass- 
age money,  nor  any  promise  or  undertaking  on 
the  part  of  the  defendants  to  carry  the  plaintiff 
nafely,  yet  if  it  states  that  the  plaintiff  became  a 
passenger  for  certain  rewards  to  the  defendants, 
h  nd  thereupon  It  was  their  duty  to  use  due  and 
proper  care  that  the  plaintiff  should  be  safely  con- 
voyed, and  if  the  breach  was  well  assigned,  and  the 
cause  went  on  to  plea.  Issue,  trial,  and  verdict,  the 
defect  In  the  declaration  Is  cured  by  the32d  section 
of  the  Judiciary  Act  or  1789. 

Tbe  "  right  of  the  cau«e  and  matter  in  law  "  be- 
ing with  the  plaintiff  In  the  court  below,  the  judg- 
ment of  that  court  must  be  affirmed. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  (he  United  States 
for  West  Pennsylvania. 
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There  was  no  bill  of  exceptions  signed  by 
tbe  judge,  and  the  record  presented  the  follow- 
ing appearance: 

Among  the  rolls,  records,  and  judicial  pro- 
ceedings of  the  Circuit  Court  of  the  United 
States,  in  and  for  the  Western  District  of  Penn- 
sylvania, in  the  third  circuit,  may  be  found  the 
following  words  and  figures,  to  wit: 
Copy  of  Docket  Entries. 
McCandless,  and  )  Harbiet  Bishop,  acit-' 
McClure&Bid- j-  izen  of   the  State  of 
die.  )    Ohio, 

v. •  18 

Darragh,  Loom- )  Lucius  W.  Stockton 
is,   Mahon  ft    >  and  Daniel  Moore, 
Washington.      )    citizens  of  Penn. 
Summons  case,  exit  September  17th,  1848. 

1842.  November  4th,  returned.  Served  br 
leaving  a  copy  at  the  dwelling-house  of  D. 
Moore,  November  1st,  1842,  and  personally  on 
L.  W.  Stockton,  November  2d.  1848. 

•1848.  Jan.  12th.    Sdrr.  filed.  1*156 

1843,  February  6th.  On  motion  of  Mr.  Dar- 
ragh, rule  for  security  for  costs. 

1848,  February  7th.  Rule  for  security  for 
costs  returned,  "Served  on  Mr.  McClnre,  Feb- 
ruary 7th,  1843." 

1848,  April  5th.  Consent  of  attorney  for 
defendants,  that  a  commission  Issue  forthwith 
to  take  testimony  on  part  of  plaintiff,  and  de- 
clension to  file  cross-interrogatories.  (See  paper 
filed.) 

1848,  April  5th.  Interrogatories  on  part  of 
plaintiff  filed,  and  commission  issued  to  Al- 
bert G.  Westgate.  Esq.,  of  McConnellsvflle. 
Morgan  County,  Ohio,  commissioner  named 
by  plaintiff. 

1848,  April  10th.  Stipulation  of  John  Sar- 
ber,  as  security  for  costs,  filed. 

1848,  April  18th.  Commission,  with  depo- 
sitions taken  before  Albert  O.  Westgate,  Keq.. 
returned  and  filed. 

1 843.  May  1 0th.    Plea  of  defendants  filed. 

1843,  May  10th.  Agreement  of  attorneys 
filed. 

1843,  May  17th.    Continued. 

1848,  October  5th.  Subpoena  on  part  of  de- 
fendants to  Dr.  Kennedy. 

1848,  October  28th.  Subpcena  on  part  of 
defendants  to  Dr.  Campbell. 

1843,  October  30th  and  31st.  Subpoenas  on 
part  of  plaintiff  to  Dr.  A.  H.  Campbell,  James 
Corbin,  James  Smith,  James  Snyder,  and  Dan- 
iel Brown. 

1848,  November  20th.  Above  subpoenas  re- 
turned. 

1843.  November  22d,  23d,  84th.  and  S9th. 
Tried  by  jury,  and,  25th,  verdict  for  plaintiff 
for  six  thousand  five  hundred  dollars  <$6.S00), 
with  costs  of  suit. 

1843,  November  24th.  Defendants*  point* 
filed. 

1848,  November  25th.  Motion  in  arrest  of 
judgment,  and  for  a  new  trial. 

184S.  November  27th.  Plaintiffs  bill  of 
costs  filed. 

1843,  November  30th.  Reasons  in  arrest  of 
judgment,  and  for  a  new  trial,  filed. 

1843,  December  1st.  Argument  for  a  ne« 
trial  commenced. 

1843,  December  7th.  Argument  of  motion 
for  new  trial  continued  and    concluded  bj 
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Mean.  Malum  and  Locmis  for  defendants,  and 
Mr.  Biddle,  contra,  for  plaintiff. 

Same  day.    Affidavit  of  Jacob  Murphy  filed. 

Same  day.  After  argument,  defendants' 
points  overruled,  and  judgment  on  the  verdict; 
stay  of  execution  for  thirty  days. 

Same  day.  Plaintiff's  counsel 'desired  the 
sanction  of  the  court  to  the  following  amend- 
ment to  the  verdict,  objected  to  by  defendants' 
counsel.  Objections  filed  by  order  of  the  court; 
after  .argument,  objections  overruled,  and  ver- 
dict amended  as  follows,  viz. :  "And  now,  to 
wit,  December  7th,  1848,  inasmuch  as  the 
157*]  plaintiff,  *on  the  trial  of  the  cause, 
offered  proof  of  but  a  single  disaster,  and  its 
injurious  consequences,  as  set  forth  in  the 
second  count  of  the  declaration,  the  verdict  is 
amended  accordingly,  and  judgment  entered 
for  the  plaintiff  on  the  said  second  count,  and 
for  the  defendants  on  the  first  count." 

1813,  December  15th.  Defendants  enter  into 
a  bond,  which  is  approved  by  Judge  Irwin,  in 
the  sum  of  thirteen  thousand  dollars,  and  sue 
oat  their  writ  of  error. 

1843,  December  15th.    Citation  isssued. 

1843.  December  15th.  Writ  of  error  allow- 
ed and  issued. 

1843,  December  16th.  Citation  returned; 
served  by  copy  on  R.  Biddle  Esq.,  attorney  of 
defendants. 

Copy  of  Declaration. 

In  the  Circuit  Court  of  the  United  States  for 

the  Western  District  of  Pennsylvania. 

Lucias  W.8tockton,a  citizen  of  Pennsylvania, 
and  Daniel  Moore,  also  a  citizen  of  Pennsyl- 
vania, were  summoned  to  answer  Harriet 
Bishop,  a  citizen  of  Ohio,  in  an  action  on  the 
case.  Whereupon  the  said  Harriet  Bishop,  by 
McCandless  &  McClure,  her  attorneys,  com- 
plains for  that  whereas  the  said  dcfendants.be- 
fore  and  after  the  time  of  committing  the 
grievance  hereinafter  mentioned,  were  owners 
and  proprietors  of  a  certain  line  of  stage 
coaches  for  the  carriage  and  conveyance  of 
passengers  from  Baltimore,  in  the  State  of 
Maryland,  to  Wheeling,  in  the  State  of  Vir- 
ginia, for  hire  and  reward,  to  the  said  defend- 
ants in  that  behalf;  and  the  said  defendants 
being  such  owners  and  proprietors  of  the  said 
line  of  coaches  so  as  aforesaid,  thereupon  here- 
tofore, to  wit,  at  the  special  instance  and  re- 
quest of  the  said  defendants,  became  and  was 
a  passenger  in  the  said  line  of  coaches,  to  be 
safely  and  securely  carried  and  conveyed  there- 
by on  a  certain  journey.to  wit,  from  Baltimore 
aforesaid  to  Wheeling  aforesaid,  for  a  certain 
fare  and  reward  to  the  said  defendants  in  that 
behalf;  and  the  said  defendants  then  and  there 
received  the  said  plaintiff  as  such  passenger  as 
aforesaid;  and  thereupon  it  then  and  there  be- 
came and  was  the  duty  of  the  said  defendants 
to  use  due  and  proper  care  that  the  said  plaint- 
iff should  be  carefully  and  securely  carried  and 
conveyed  by  and  upon  the  said  line  of  coaches 
on  the  said  journey;  yet  the  said  defendants, 
not  regarding  their  duty  in  that  behalf,  did  not 
use  due  and  proper  care  that  the  said  plaintiff 
thould  be  safely  and  securely  carried  and  con- 
veyed by  and  upon  the  said  stage  coach,  on  the 
said  journey  from  Baltimore  aforesaid  to 
Wheeling  aforesaid,  to  the  damage  of  the 
plaintiff  twenty  thousand  dollars. 

And  whereas  also,  heretofore,  to  wit,  on  the 
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day  and  year  aforesaid,  at  Baltimore  aforesaid, 
the  said  plaintiff,  at  the  said  special  instance 
and  request  of  the  said  defendants,  became  and 
was  a  passenger  *by  a  certain  other  [*158 
coach,  to  be  safely  and  securely  carried  and 
conveyed  thereby  on  a  certain. journey,  to  wit, 
from  Baltimore  aforesaid  to  Wheeling  aforesaid, 
for  certain  rewards  to  the  said  defendants  in 
that  behalf;  and  thereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defend- 
ants to  use  due  and  proper  care  that  the  said 
plaintiff  should  be  safely  and  securely  carried 
and  conveyed,  by  the  said  line  of  coaches,  on 
the  said  journey,  from  Baltimore  aforesaid  to 
Wheeling  aforesaid;  yet  the  said  defendants, 
not  regarding  their  duty  in  this  behalf,  did  not 
use  due  and  proper  care  that  the  said  plaintiff 
should  be  safely  and  securely  carried  and  con- 
veyed, by  the  last  mentioned  coach,  on  the 
said  lourney  from  Baltimore  aforesaid  to 
Wheeling  aforesaid ;  but  wholly  neglected  to 
do  so,  and  by  reason  whereof  one  of  the  legs, 
one  of  the  arms,  two  of  the  ribs,  [and]  the 
collar-bone  of  the  said  plaintiff  then  and  there 
became  and  were  fractured  and  broken, and  the 
said  plaintiff  was  then  and  there  otherwise 
greatly  bruised,  wounded  and  injured ;  and  also 
by  means  of  the  premises  the  said  plaintiff  be- 
came and  was  sick,  sore,  lame,  and  disordered, 
and  so  remained  and  continued  for  a  long  space 
of  time,  to  wit,  hitherto;  during  all  which  time 
the  said  plaintiff  suffered,  and  underwent,  and 
endured  great  pain,  and  was  hindered  and  pre- 
vented from  transacting  and  ^attending  her 
necessary  and  lawful  affairs  and  business  by 
her  during  all  that  time  to  be  performed  and 
transacted,  and  lost  and  was  deprived  of  divers 
great  gains,  and  advantages,  and  profits, which 
she  might,  and  otherwise  would,  have  de- 
rived and  acquired  from  the  same;  and  thereby 
also  the  said  plaintiff  was  forced  and  obliged  to 
pay,  lay  out,  and  expend  divers  other  large 
sums  of  money,  amounting,  in  the  whole,  to 
the  sum  of  one  thousand  dollars,  in  and  about 
the  endeavoring  to  be  cured  of  the  last  men- 
tioned bruises,  fractures,  and  injuries  received 
as  last  aforesaid,  to  the  damage  of  the  said 
plaintiff  twenty  thousand  dollars;  and  therefore 
she  brings  suit. 

McCandless  *  McClcre, 
Plaintiff's  attorneys. 

[Then  followed  a  summons,  and  a  commis- 
sion to  take  testimony,  under  which  several 
witnesses  were  examined,  and  the  record  pro- 
ceeded.] 

Copy  of  Plea. 
Bishop  e.  Stockton  et  al.    Circuit  Court  of 

the  United  States  for  the  Western  District  of 

Pennsylvania. 

The  defendants,  by  Cornelius  Darragh,  their 
attorney,  come  and  defend  the  wrong,  when, 
&c. ,  and  for  plea  say,  that  they  are  not  guilty 
of  the  matters  and  things  alleged  against  them 
in  the  plaintiff's  declaration,  and  of  this  they 
put  themselves  upon  the  country. 

May  10,  1843.  C.  Darkaqh, 

for  defendants. 
•Copy  of  Defendants'  Points.   [*159 
Harriet  Bishop    1 
«.  \ 

Stockton  &  Moore.  ) 

The  counsel  of  the  defendants  respectfully 
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request  the  court  to  instruct  the  jury  as  fol- 
lows: 

1st.  That  the  proprietors  of  a  stage  coach 
do  not  warrant  the  safety  of  their  passengers, in 
the  character  of  common  carriers;  and  that 
they  are  not  responsible  for  mere  accidents  to 
the  persons  of  passengers,  but  only  for  the  want 
of  due  care.    (Given.) 

2d.  That  they  do  not  warrant  the  safety  of 
passengers;  their  undertaking,  as  to  them,  goes 
no  further  than  this:  that  as  far  as  human  wis- 
dom and  vigilance  can  go.they  will  provide  for 
the  safe  conveyance  of  their  passengers. 
(Given.) 

3d.  That  if  the.jury  believe  that  the  acci- 
dent in  this  case  was  caused  by  the  intoxication 
of  James  Corbin,  the  driver,  but  that  he  was 
not  only  not  in  the  habit  of  drinking  intoxicat- 
ing liquors,  but  was  intoxicated,  on  this  oc- 
casion, for  the  first  time  in  his  life ;  that,  In  this 
event,  the  defendants  will  have  exercised  due 
care  in  the  selection  and  employment  of  James 
Corbin  as  a  driver,  and  will  not  be  liable  in 
this  action.     (Refused.) 

4th.  That  if  the  jury  believe  that  the  acci- 
dent was  caused  by  the  intoxication  of  James 
Corbin,  yet  if  they  also  believe  that  a  long 
course  of  previous  habitual  good  conduct 
through  a  series  of  years,  from  his  boyhood  to 
the  time  of  this  accident  in  question,  had  satis- 
fied the  defendants,  the  tavern  keeper  with 
whom  James  Corbin  boarded, and  his  associates, 
that  he  was  a  temperate  and  an  abstemious 
man, that  then  the  defendants,  as  far  as  ordina- 
ry wisdom  and  vigilance  could  go, did  provide 
for  the  safety  of  their  passengers  in  the  selec- 
tion and  employment  of  James  Corbin  as  a 
driver,  and  that  they  are  not  liable  in  this 
action.    (Refused.) 

5th,  If  the  jury  believe  that,  at  the  time  of 
the  accident,  the  coach  was  on  the  upper  and 
safer  portion' of  the  road,  and  that  the  accident 
occurred  in  the  effort  of  Corbin  to  take  up  his 
horses  after  descending  the  hill,  that  the  defend- 
ants are  not  liable  in  this  action.    (Refused.) 

6th.  That  although  the  jury  may  believe 
that  Corbin  was,  at  the  time  of  the  accident, 
partially  intoxicated,  still,  if  he  was  not  so 
much  intoxicated  as  to  be  incapable  of  the 
management  and  control  of  this  team,  and  the 
accident  did  not  arise  from  that  cause,  but 
from  the  state  of  the  weather,  obscurity  of  the 
night,  and  the  condition  of  the  roads,  that  the 
defendants  are  not  liable  in  this  action,  espe- 
cially if  the  jury  believe  that  the  said  Corbin  had 
heretofore  sustained  an  unexceptionable  char- 
acter for  skill.care,  and  sobriety.    (Refused.) 

7th.  If  the  jury  believe  that  the  driver  was 
a  person  of  competent  skill,  of  good  habits, 
and  in  every  respect  qualified  and  suitably  pre- 
pared for  the  business  in  which  he  was  en- 
lOO*]  gaged,  plaintiff  'cannot  recover  unless 
they  were  clearly  satisfied  that,  on  this  occa- 
sion, the  disaster  was  attributable  to  the  fault 
of  the  driver,  and  not  to  the  darkness  of  the 
night,  or  other  accidental  cause,  and  that  said 
accident  would  not  have  occurred  but  for  the 
fault  of  the  driver.    (Given.) 

Defendant*'  Exception*. 

Harriet  Bishop  v.  Stockton  &  Moore.    In 
the  Circuit  Court  of  the  United  States. 
The  counsel  for  defendants  respectfully  ex- 
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cept  to  the  refusal  of  the  court  to  instruct  the 
jury  as  prayed  for  on  all  the  points  presented 
by  them,  except  the  first,  second,  and  seventh. 
Mahor  &  Washtngtos, 
Metcalf  &  Looms, 
Attorneys  for  defendant! 
25th  November,  1848. 

Copy  of  Beaton*  for  a  New  Trial,  and  in  Arrest 
of  Judgment. 

Harriet  Bishop    ) 

*•  f 

Stockton  &  Moore.  ) 

The  counsel  for  defendants  move  the  court 

for  a  new  trial,  for  the  following  reasons,  viz. : 

1.  The  verdict  is  against  the  weight  of  evi- 
dence. 

2.  It  is  rendered  for  vindictive  damages. 

8.  It  is  not  the  result  of  the  deliberate  opin- 
ions of  the  jurors,  or  of  comparison  of  their 
several  opinions,  but  the  amount  was  fixed  sod 
determined  by  the  average  of  different  turns 
named  by  the  jurors. 

They  move  in  arrest  of  judgment,  because — 

1.  No  sufficient  cause  of  action  is  set  forth 
in  plaintiff's  first  count  of  narr.,  and  the  ver- 
dict is  general  on  both  counts. 

2.  No  sufficient  cause  of  action  is  set  forth 
in  either  count;  there  being  no  allegation  that 
the  amount  charged  for  fare,  or  passage  money, 
had  in  fact  been  paid  by  plaintiff. 

8.  General  errors. 

Mahon  &  W abhxkotok, 
Attorneys  for  defendants. 
November  27th.  1848. 

Copy  of  Affidavit  of  Jacob  Murphy. 

Personally  appeared  before  me,  a  justice  of 
the  peace  in  and  for  the  County  of  Fayette, 
Jacob  Murphy,  who,  being  sworn,  doth  depoae 
and  say,  that  he  was  a  juror  in  the  Circuit 
Court  of  the  United  [States]  for  the  Western 
District  of  Pennsylvania,  for  November  Term, 
1848.  and  that  he  was  one  of  the  panel  who 
tried  the  case  of  Harriet  Buhop  v.  L.  W.  Stock- 
ton and  Daniel  Moore,  for  damages  accruing 
from  the  upsetting  of  a  stage  coach,  and  thai 
the  method  adopted  by  the  jury  by  which  they 
settled  on  the  amount  *of  the  verdict  [*161 
was  this:  it  was  agreed  that  each  juror  should 
mark  the  sum  he  found,  and  that  the  total 
amount,  divided  by  twelve,  should,  without 
alteration,  be  the  amount  of  the  verdict;  in  ir- 
cordancc  with  their  agreement,  each  juryman 
put  down  the  amount  ne  thought  proper;  they 
then  added  the  whole  together,  ana  divided  the 
amount  by  twelve,  and  the  product  was  sii 
thousand  five  hundred  dollars,  which  was  re- 
ported as  the  verdict  of  the  jury. 

Jacob  Mcepbt. 

Sworn  and  subscribed  before  me,  the  5d» 
December,  1848.       Clement  Wood,  J.  P. 

The  verdict  a»  ordered  to  [be]  entered  by  tht 
Court. 
And  now,  to  wit.  December  7th,  1848,  in** 
much  as  the  plaintiff,  on  the  trial  of  the  cause, 
offered  proof  of  but  a  single  disaster,  and  iu 
injurious  consequences,  as  set  forth  in  the  sec- 
ond count  of  the  declaration,  the  verdict  » 
amended  accordingly,  and  judgment  entered 
for  the  plaintiff  on  the  said  second  count,  and 
for  the  defendants  on  the  first  count. 
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Copy  of  Defendant*'  Otyection*. 
In  the  Circuit  Court  of  the  United  States, 
Western  District  of  Pennsylvania. 
Harriet  Bishop        ) 

L.  W.  Stockton  et  al.  ) 

The  counsel  for  the  plaintiff  having  moved 
toe  court  to  make  the  following  entry  of  record 
in  the  cause,  to  wit:  "  And  now,  to  wit,  No- 
vember, 1848,  inasmuch  as  the  plaintiff,  on  the 
trial  of  the  cause,  offered  proof  of  but  a  single 
disaster,  and  its  injurious  consequences,  as  set 
forth  in  the  second  count  of  the  declaration, 
the  verdict  is  amended  accordingly,  and  judg- 
ment entered  for  the  plaintiff,  on  said  second 
count,  and  for  the  defendant  on  the  first 
count" 

The  defendants,  by  their  counsel,  now,  to 
wit,  November  7th,  1848,  appear  in  court,  and 
object  to  the  allowance  of  said  motion  by  the 
court,  and  to  any  permission  by  the  court  that 
•uch  entry  as  is  above  indicated  should  be  made 
in  the  cause,  and  in  support  of  their  objection 
assign  the  following  causes,  to  wit:  that  the  is- 
sue, if  any,  joined  by  the  pleadings  between 
the  parties,  was  upon  the  whole  declaration; 
that  the  jury  were  sworn  to  try  the  issue,  if 
any,  joined  upon  the  whole  declaration ;  that 
the  jury  returned  their  verdict  in  writing  in  the 
following  words: 

Harriet  Bishop 


J. 


Stockton.  Moore  &  Co,  . 

We,  the  jurors  sworn  and  impaneled  in  this 
cause,  do  find  for  the  plaintiff  six  thousand  five 
hundred  dollars,  with  costs  of  suit,  this  25th 
day  of  November,  A.  D.  1848. 

Which  said  verdict  was  received  by  the  court ; 
162*1  and  thereupon  an  'entry  was  made  of 
record  in  the  cause,  in  the  following  words,  to 
wit: 
"  Harriet  Bishop 

e. 
"Stockton  &  Moore.  , 

"  Jury  find  for  the  plaintiff  six  thousand  five 
hundred  dollars,  with  costs  of  suit." 

That  the  verdict  so  found  by  the  jury  was 
found  by  them  upon  the  entire  issue  or  issues, 
if  any,  between  the  parties,  and  upon  the  whole 
declaration,  embracing  both  the  first  and  sec- 
ond counts  thereof;  that  said  verdict  is  general ; 
that  the  testimony  given  in  the  cause  was  as 

Splicable  to  the  first  as  to  the  second  count  of 
i  declaration;  that  the  defendants  have  as 
good  a  right  to  claim  that  the  verdict  of  the 
jury  should  be  amended,  by  entering  it  upon 
the  first  count  of  the  declaration  for  the  plaint- 
iff, and  judgment  thereon  for  the  plaintiff,  and 
judgment  on  the  second  count  for  the  defend- 
ants, as  the  plaintiff  has  to  claim  that  the  pro- 
posed entry  should  be  made.  That  the  jury 
having  given  a  general  verdict  for  entire  dam- 
age* on  Doth  counts  of  the  declaration,  which 
verdict  was  received  by  the  court,  and  entered 
of  record  without  objection  from  the  plaintiff, 
and  the  jury  having  separated,  the  court  have 
not  the  legal  right,  and  if  they  possess  the  legal 
right,  ought  not,  in  the  exercise  of  a  sound  dis- 
eretkra,  to  modify  the  verdict  of  the  jury  in 
lbs  manner  proposed  by  the  plaintiff's  counsel ; 
which  objections,  and  reasons  in  support  there- 
of, are  respectfully  submitted  by  the  defend- 
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ants,  to  be  filed  and  entered  of  record  in  the 
cause.  Metcalf  &  Looms, 

Mahon  &  Washington, 
Attorneys  for  defendants. 
United  States,  Western  District  of  Pennsyl- 
vania, M. : 

I,  Edward  J.  Roberts,  clerk  of  the  Circuit 
Court  of  the  United  States  in  and  for  the  West- 
ern District  of  Pennsylvania,  do  hereby  certify 
that  the  foregoing  is  a  full,  true,  and  complete 
exemplification  of  the  record  in  the  case  of 
Harriet  Bishop,  a  citizen  of  the  State  of  Ohio, 
against  Lucius  W.  Stockton  and  Daniel  Moore, 
citizens  of  Pennsylvania. 
In  testimony  whereof,  I  have  hereunto  set 
my  hand,  and  affixed  the  seal  of  the 
said  court,  at  Pittsburg,  this  twentieth 
[l.  s.]    day  of  December,  A.  D.  1848,  and  in 
the  sixty-eighth  year  of  the  independ- 
ence of  the  said  United  States. 

E.  J.  Roberts,  Clerk. 
A  writ  of  error,  sued  out  on  behalf  of  Stock- 
ton &  Moore,  brought  up  the  record  in  the  form 
in  which  it  is  stated  above. 

The  case  was  argued  by  Mr.  Bledsoe  and  Mr. 
Coxe  for  the  plaintiffs  in  error,  and  Mr.  Richard 
Biddle  (in  a  printed  argument)  for  the  defend- 
ant in  error. 

*Mr.  Bledsoe,  for  plaintiffs  in  error:  [*163 

Perhaps  no  record  ever  came  up  to  this  court 
in  such  an  imperfect  state.  There  appears  to 
be  no  issue,  no  tenire,  no  jury  impaneled  or 
sworn,  no  verdict,  except  where  it  is  incident- 
ally mentioned,  no  bill  of  exceptions  signed, 
no  judgment  of  the  court  for  a  specific  sum. 
It  is  true  that  there  is  a  verdict  spoken  of  in 
the  docket  entries,  but  these  are  only  to  refresh 
the  memory  of  the  clerk.  (10  Ohio  Rep.,  200.) 

Nothing  is  a  part  of  the  record  except  the 
pleadings,  or  what  is  referred  to  in  the  opinion 
of  the  court.    (5  Peters,  254.) 

There  is  no  regular  judgment  of  the  court 
for  a  specific  sum.  How  could  an  action  of  debt 
or  a  tcire  facias  be  maintained  upon  such  a 
record?  (5  Dane's  Abr.,  221;  1  Arkansas  Rep., 
846,  847;  2  Arkansas  Rep.,  800;  1  Robinson's 
Practice,  890;  6  Randolph,  80-82;  4  Munford, 
262;  Yelverton,  107;  4  Leonard,  61;  1  Chitty's 
Plead.,  356.) 

The  declaration  is  radically  defective.  The 
first  count  was  abandoned,  and  judgment  en- 
tered on  the  second  count.  This  must  there- 
fore stand  alone,  and,  taken  by  itself,  it  dis- 
closes no  cause  of  action.  Two  reasons  exist  for 
this.  1.  There  is  nothing  stated  from  which 
an  implied  undertaking  can  be  inferred  to  carry 
safely.  2.  There  is  no  such  express  undertak- 
ing averred. 

1.  In  order  to  raise  the  implication,  the  fact 
must  be  averred,  that  the  other  party  were 
common  carriers.  This  is  necessary,  as  a  foun- 
dation for  the  implied  assumpsit.  (1  Wendell, 
272;  6  J.  B.  Moore,  158;  2  Chitty's  Plead., 
856,  note;  see,  also,  Story  on  Bailments,  874. 
591.) 

The  declaration  was  designed  to  be  in  tort. 
It  is  not  avered  that  any  reward  was  to  be 
paid  by  the  plaintiff,  or  that  there  was  any 
promise  at  all.  (Laws  on  Pleading,  under  the 
head  of  "Promise.") 

jlfr.  Biddle,  for  defendant  in  error: 

Under  the  40th  rule  of  court,  the  following 
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remarks  are  respectfully  submitted  on  behalf 
of  the  defendant  in  error: 

No  specification  of  errors  having  been  filed, 
the  points  which  will  be  pressed  are  left  to  be 
inferred  from  what  took  place  in  the  court 
below. 

First.  As  to  the  declaration.  It  may  be  al- 
leged that  the  first  count  is  bad,  and  that  the 
verdict,  being  general  on  both  counts,  is  thereby 
vitiated.  The  reply  is:  1.  The  count  is  not 
bad.  It  provides  for  the  event  of  no  special 
damage  being  made  out.  It  would,  at  least, 
justify  nominal  damages.  It  alleges  that  the 
defendants  were  engaged  in  a  duty  to  the  pub- 
lic as  carriers  of  passengers;  that  they  under- 
took to  carry  the  plaintiff  safely,  and  failed  to 
do  so. 

Further,  it  is  to  be  remembered  that  there 
was  no  demurrer  to  the  count,  and  the  objec- 
tion therefore  comes  after  verdict.  Now,  it 
104*]  *is  a  familiar  rule,  that  a  cause  of  ac- 
tion defectively  or  inaccurately  set  forth  is 
cured  by  the  verdict,  because,  to  entitle  the 

Slaintiff  to  recover,  all  circumstances  necessary, 
i  form  or  in  substance,  to  make  out  bis  cause 
of  action,  so  imperfectly  stated,  must  be  proved 
at  the  trial.  (9  Wheat.,  585;  1  Peters's  C.  C. 
R.,  482.)  But,  2.  This  Inquiry  is  unnecessary, 
as  the  judgment  is  entered  on  the  second  count. 
The  recent  case  of  Matthewson's  Administrators 
v.  Grants  Administrator,  in  this  court  (3  How- 
ard, 268),  renders  superfluous  any  argument  as 
to  the  right  and  the  duty  of  the  court  to  permit 
the  amendment  prayed  for.  The  second  count 
is  the  familiar  one  in  case,  not  requiring  any 
averment  of  the  payment  of  money,  found  in  2 
Chitty's  Pleadings,  647  (ed.  of  1840),  and  in  2 
Chitty's  Precedents,  506,  a  (ed.  of  1839),  and 
was  pursued  in  Curtis  v.  Drinkicater  (2  Barn, 
and  Adolph.,  169;  22  English  C.  L.  Rep.,  51). 
Had  such  averment  been  necessary,  the  omis- 
sion would  be  cured  after  verdict,  on  the  prin- 
ciple heretofore  noticed. 

Second.  As  to  any  irregularities  committed 
by  the  jury  in  making  up  their  verdict,  they 
are  not  examinable  in  a  court  of  error.  (1 
Peters's  C.  C.  R,  159.)  All  these  matters  are 
referred  to  the  sound  discretion  of  the  court 
below.  The  refusal  to  grant  a  new  trial  is  not 
the  subject  of  a  writ  of  error.  (4  Wheat.,  228; 
6  Wheat.,  547.) 

Nothing,  however,  can  be  better  settled,  than 
that  the  Circuit  Court  was  right  in  refusing  to 
act  upon  the  affidavit  of  a  juror.  (2  Tidd's  Fr., 
709;  Vaite  v.  Delaval,  1  T.  R..  11;  Owen  v. 
Warburton,  4  Bos.  &  Pull.,  826;  4  Wash.  C. 
C.  R.,  82;  4  Binn..  150;  5  Conn.  R..  848;  8 
Gil).  &  Johns.,  478;  2  Greenleaf ,  41 ;  2  Tyler's 
Vt.  R,  18.) 

That  the  process  resorted  to  by  the  jury  is 
not  open  to  just  exception,  even  if  established 
by  unexceptionable  evidence,  see  QrinntU  v. 
Phillips  (1  Mass.  R.,  541).  Commonwealth  v. 
Drew  (4  Mass.  B.,  899),  Goodwin  v.  Philips 
(Lofft,  71),  Lawrence  v.  BosweU  (Sayer,  100).  i 

Third.  As  to  the  instructions  prayed  for  by 
the  counsel  of  the  defendants  below,  and  re- 
fused by  the  court.  The  late  lamented  Judge 
Baldwin  delivered  in  this  case  an  elaborate  and 
comprehensive  charge  to  the  jury,  in  which  the 
law,  as  settled  by  this  court  in  Stokes  v.  Saltan- 
stall  (18  Peters,  181),  was  clearly  laid  down  and 
enforced.    Unfortunately  it  cannot   now   be 
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found.  To  this  charge  no  exception  was  taken. 
It  covered  the  whole  ground,  and  the  lamed 
judge  might  well,  therefore,  have  refused  to 
notice  any  of  the  points  submitted  by  defend- 
ants' counsel.  This  course  was  pursued  by  the 
circuit  judge  in  the  trial  of  Stoke*  v.  SaitonttaU 
(see  13  Peters,  185).  Judge  Baldwin,  however, 
thought  proper  to  yield  bis  assent  to  the  points 
submitted,  so  far  as  be  could  do  so  with  pro- 
priety. His  answers  to  these  points,  apart 
from  the  'general  charge,  established  [M65 
the  following  rules  for  the  guidance  of  the 
jury: 

1.  That  the  proprietors  of  a  stage  coach  do 
not  warrant  the  safety  of  their  passengers 
in  the  character  of  common  carriers ;  and  that 
they  are  not  responsible  for  mere  accidents  to 
the  persons  of  passengers,  but  only  for  the  want 
of  due  care.  (Jury  so  instructed  in  conformity 
to  the  first  proposition  submitted  by  the  defend 
ants  below.) 

2.  That  they  do  not  warrant  the  safety  of 
passengers;  their  undertaking  as  to  them  goto 
no  further  than  this,  that  as  far  as  human  wis- 
dom and  vigilance  can  go,  they  will  proride 
for  the  safe  conveyance  of  their  passengers. 
(Jury  so  instructed  in  conformity  to  the  second 
proposition  submitted  by  defendants  below.) 

3.  If  the  jury  believe  that  the  driver  was  a 
person  of  competent  skill,  of  good  habits,  and 
in  every  respect  qualified  and  suitably  prepared 
for  the  business  in  which  he  was  engaged, 
plaintiff  cannot  recover  unless  they  were  clearly 
satisfied  that,  on  this  occasion  the  disaster  to 
attributable  to  the  fault  of  the  driver,  and  not 
to  the  darkness  of  the  night  or  other  accidental 
cause,  and  that  said  accident  would  not  bsTe 
occurred  but  for  the  fault  of  the  driver.  (Jury 
so  instructed  in  conformity  to  the  seventh 
proposition  submitted  by  the  defendants  below.) 

The  other  propositions  submitted  are  cither 
inconsistent  with  what  was  conceded  by  the 
defendants  themselves  to  be  correct  doctrine, 
or  present  parts  of  the  subject  in  a  detached, 
isolated  form,  calculated  to  mislead  rather  than 
enlighten  the  jury.  Thus  the  third  and  fourth 
propositions  ask  the  court  to  declare,  that  al 
though  the  grossest  negligence  and  incapacity 
existed  on  this  particular  occasion,  yet  if  the 
driver's  past  conduct  and  character  had  betn 
good,  the  proprietors  were  not  liable.  To  bi« 
so  held  would  have  been  in  defiance  of  the  de 
cision  of  the  Supreme  Court  in  Stoke*  v.  Salto»- 
staU  (18  Peters,  181),  and  would  have  been  in- 
consistent with  the  court's  assent  to  the  defend- 
ant's seventh  proposition,  where  good  conduct 
on  the  particular  occasion  is  conceded  to  be 
indispensable. 

The  fifth  proposition  presents  a  hypothetical 
statement  of  facts,  and  asks  the  court  to  in- 
struct the  jury  that  their  existence  would  free 
the  defendants  from  liability.  It  is  denied  thai 
any  right  exists  to  force  upon  the  court  teaanf 
and  endless  repetition  of  points  favorable  to 
one  or  the  other  side,  where  the  law  has  been 
once  correctly  stated.  But  here,  to  have  an- 
swered the  question  affirmatively  would  hare 
been  palpably  wrong,  for  all  the  circumstance* 
mentioned  might  be  true,  and  yet  the  disaster 
have  been  occasioned  by  the  intoxication  of  thr 
driver. 

So  of  the  sixth  proposition.  It  b  to  br 
borne  in  mind  that  the  court  instructed  tbt 
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Jury  that  plaintiff  <could  not  recover,  ••  un- 
km  they  were  clearly  satisfied  that  on  this  oc- 
166*]  casion  the  disaster  was  attributable  *to 
the  fault  of  the  driver,  and  not  to  the  darkness 
of  the  night,  or  other  accidental  cause,  and 
that  said  accident  would  not  have  occurred  but 
for  the  fault  of  the  driver."  The  question, 
therefore,  was  fully  answered,  without  entering 
into  an  idle  and  ungeemingly  dissertation  on  the 
several  stages  of  drunkenness. 

Mr.  Coxe,  for  plaintiffs  in  error,  in  reply 
and  conclusion: 

As  to  the  errors  in  pleading  which  will  lead 
to  a  reversal,  see  9  Wheat. ,  720. 

In  this  case  there  is  no  plea,  and  of  course 
do  replication;  docket  entries  are  no  part  of 
record.  (10  Ohio  Rep.,  200;  5  Peters,  254;  12 
Wheat.,  118,  119.) 

[Mr.  Cocee  then  went  into  a  critical  examina- 
tion of  the  record.l 

Whatever  would  be  fatal  in  the  court  below 
»  also  fatal  in  the  court  above.  (6  Cranch, 
821:  15  Johns.,  403.) 

If  the  first  count  be  taken  away,  the  second, 
standing  by  itself,  does  not  afford  sufficient 
foundation  for  the  judgment.  For  example,  it 
speaks  of  a  "  day  and  year  aforesaid,"  but  no 
day  is  named.  It  speaks  of  "  passengers  in  a 
coach,"  but  it  is  not  averred  to  be  a  public 
owch.  If  the  contract  is  to  be  implied,  the 
fact  that  the  stages  were  public  must  be 
averred.  The  declaration  says  that  the  defend- 
ants did  not  perform  their  duty.  How?  Was 
the  plaintiff  left  behind?  Or  was  the  driver 
negligent?    The  second  count  does  not  say. 

When  the  cause  of  action  is  inaccurately  set 
out,  the  defect  is  cured  by  veidict:  but  a  mere 
allegation  of  omission  of  duty  is  not  enough. 
The  case  must  show  the  facts.  (2  Cranch, 
889.) 

Title  to  property  must  be  alleged.  (Stephens, 
301;  2  Fenwick,  184.) 

The  allegation  in  this  case  should  have  been, 
that  the  defendants  were  common  carriers; 
there  is  none  of  a  contract  for  hire.  (2  Wash., 
187;  2  New  Hump.  R..  289.) 

Mutual  promise')  must  be  averred.  (1  Cai., 
583;  5  Serg.  &  Riwie,  858.) 

Every  material  fact  must  be  averred  with 
precision.     (9  Johns.,  291.) 

Will  the  verdict  cure  these  defects  of  plead- 
in;?  The  general  rule  is,  that  nothing  is  to  be 
presumed  after  verdict,  except  what  Is  stated 
in  the  declaration,  or  necessarily  implied.  (1 
T.  R  ,  145;  7  T.  R.,  521;  2  Tidd's  Prac..  82.) 

It  is  not  alleged  here  that  the  defendants 
were  owners  of  the  coach,  nor  that  it  was  a 
public  coach.    (Douglas,  679.) 

Whatever  the  law  will  not  imply  must  be 
stated  in  the  declaration.    (1  Chitty,  365.  868.) 

The  declaration  must  aver  a  consideration, 
and  here  there  is  no  averment  of  any  contract 
whatever.    (5  T.  R.,  150;  Latch's  Rep..  177.) 

167*]     *Mr,  Justice  Catron  delivered  the 
opinion  of  the  court: 

This  cause  comes  here  by  a  writ  of  error  to 
ui;  Circuit  Court  of  the  District  of  Western 
Pennsylvania.  There  is  nq  bill  of  exceptions 
in  the  record;  although  instructions  said  to 
have  been  given  by  the  court  to  the  jury  are 
entitled  up  aa  part  of  the  proceedings.  These, 
of  course,  we  cannot  notice.  Other  supposed 
Howard  4. 


errors  are  therefore  relied  on  as  sufficient  to  re- 
verse the  judgment. 

1.  That  the  judgment  below  was  rendered 
for  the  plaintiff,  on  the  second  count  of  the 
declaration ;  and  it  is  insisted  that  this  count  is 
so  defective  that  no  judgment  could  be  ren- 
dered on  it;  and  therefore  on  error  the  judg- 
ment must  be  reversed.  If  the  assumption  be 
true,  the  consequence  must  follow. 

The  second  count  refers  to  the  first  for  the 
dates  of  the  circumstances,  and  the  injury  com- 
plained of,  and  as  no  time  is  given  in  the  first 
count,  neither  has  this  any. 

The  plaintiff  in  error  having  pleaded  not 
guilty  and  gone  to  trial,  the  presumption  is 
that  the  proof  supplied  the  defective  statement. 
Such,  we  suppose,  is  the  uniform  rule,  where 
material  dates  are  left  blank. 

2.  It  is  insisted  that  the  declaration  does  not 
set  out  the  payment  of  any  passage  money;  nor 
any  promise  or  undertaking  on  the  part  of  the 
defendants  below  to  carry  the  plaintiff  safely. 
The  allegation  is,  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendants, 
became  and  was  a  passenger  in  a  certain  coach, 
to  be  carried  safely,  &c.,  for  certain  rewards  to 
the  defendants;  and  thereupon  it  was  their 
duty  to  use  due  and  proper  care  that  the 
plaintiff  should  be  safely  conveyed.  The 
breach  is  well  assigned,  as  it  shows  the  neglect 
and  consequent  injury  sustained.  No  demurrer 
was  interposed,  for  want  of  form;  and  this 
brings  the  82d  section  of  the  Judiciary  Act  of 
1789  to  bear  on  the  proceeding.  Not  guilty 
was  pleaded ;  a  trial  had  on  the  issue,  on  which 
the  jury  returned  a  jurdict  in  these  words: 
Harriet  Bishop  v.  StoiWon,  Moore  dk  Go.  We, 
the  jurors  sworn  and  impaneled  in  this  cause, 
do  find  for  the  plaintiff  six  thousand  five 
hundred  dollars,  with  costs  of  suit,  this  25th 
day  of  November,  A.  D.  1848."  The  verdict 
was  received  by  the  court,  and  stands  recorded 
as  found;  and  afterwards,  on  motion,  it  was 
amended  so  as  to  apply  to  the  second  count 
only. 

Who  the  jurors  were,  or  how  many  found 
the  verdict,  does  not  appear;  nor  does  it  ap- 
pear that  they  were  sworn  to  try  the  issue, 
further  than  the  jury  say  in  their  verdict. 
Still  we  are  bound  to  presume  in  favor  of  pro- 
ceedings in  a  court  having  jurisdiction  of  the 
parties  and  subject  matter,  that  justice  was  ad- 
ministered in  the  ordinary  form,  when  so  much 
appears  as  is  found  in  this  imperfect  record. 

The  declaration,  plea,  and  finding  must  be 
taken  together;  and  *from  these,  wc  [*168 
are  bound,  by  the  S2d  section,  above  cited,  to 
ascertain  whether,  according  to  the  right  of 
"the  cause  and  matter  in  law,"  the  plaintiff  is 
entitled  to  her  damages;  and  in  so  doing,  de-' 
fecte  of  form  must  be  disregarded.  Why 
Congress  so  provided,  in  1789,  is  obvious.  No 
modes  of  proceeding  were  prescribed  by  the 
act,  in  civil  causes,  at  common  law,  and  the 
modes  observed  in  the  English  courts  left  to 
apply  as  general  rules.  These  were  formal  and 
technical ;  and  forasmuch  as  by  the  85th  sec- 
tion all  parties  to  causes  in  courts  of  the  United 
States  might  plead  and  manage  their  own 
causes  personally,  if  they  saw  proper,  techni- 
calities could  not  be  required.  That  the  prac- 
tice under  this  privilege  has  not  corresponded 
to  the  theory  tolerating  it  may  be  conceded ; 
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yet  we  cannot  for  this  reason  disregard  the 
clause  covering  joefails,  intended  for  its  pro- 
tection ;  and  if  proceedings,  as  recorded,  in  the 
courts  in  any  part  of  the  Union  were  as  loose 
in  1789  as  this  record  indicates  them  yet  to  be, 
in  one  circuit  court  at  least,  where  the  two 
acts  of  1789  continue  to  govern,  it  must  be  ad- 
mitted that  Congress  acted  wisely  in  declaring 
that  no  litigant  party  should  lose  his  right  in 
law  for  want  of,  form ;  and  in  going  one  step 
further,  as  Congress  unquestionably  nas  done, 
by  declaring  that  to  save  the  party's  rights  the 
substance  should  be  infringed  oh  to  some  ex- 
tent, when  contrasted  with  modes  of  proceed- 
ing in  the  English  courts,  and  with  their  ideas 
of  what  is  substance. 

According  to  "the  right  of  the  cause  and 
matter  of  law  "  appearing  to  us  on  the  plead- 
ings and  verdict,  we  think  the  plaintiff  is  en- 
titled to  her,  damages,  and  that  judgment  be- 
low ought  to  have  been  rendered  for  her. 

But  the  judgment  there  given  is  also  assailed, 
and  justly,  as  Delng  less  formal  than  what  pre- 
cedes it.  It  is  either  no  judgment,  or  binding. 
If  it  amounts  to  nothing,  then,  by  the  22d 
section  of  the  Judiciary  Act,  no  writ  of  error 
lay  (as  one  can  only  be  prosecuted  on  a  final 
judgment),  and  the  case  must  be  dismissed  for 
want  of  jurisdiction,  and  the  plaintiffs  in  error 
be  sent  to  the  court  below,  to  quash  the  execu- 
tion. We  think,  however,  there  was  a  judg- 
ment on  the  verdict  that  warranted  an  execution 
for  the  damages  found;  and  consequently  the 
prosecution  of  a  writ  of  error. 

And  this  being  to,  for  the  reason*  above  Haled, 
such  judgment  mutt  b^tfflrmed. 

B.C.,  2 How.,  74. 

Clted-7  How.,  718,  719,  721 ;  18  How.,  £16 ;  7  Wall., 
616;  MOtto,  866. 


Tn  March,  1832,  therefore,  the,  surveyor  of  public 
lands  south  of  Tennessee  had  no  power  to  approve 
a  survey. 

The  Act  of  1811  reserved  for  the  public  si]  such 
back  lands  as  were  not  correctly  taken  up  under 
that  act  by  the  proprietor* of  riverfront*:  and 
those  who  did  not  enter  their  claims  tn  time  did  not 
lose  whatever  equity  they  may  have  had  before 
the  passage  of  the  act. 

An  unauthorized  survey  by  one  of  the  claimants 
did  not  confer  upon  him  any  additional    ' 

In  executing  the  acts  of  1820  and  1832,  datmanU 
were  allowed  to  pay  for  the  largest  amount  which 
they  claimed,  but  the  precise  amount  due  on  the 
exact  quantity  of  land  to  which  they  were  entitled 
could  not  appear  until  the  final  survey. 


When  the  land  was  laid  out  into  ranges, 
ships,  Ac.,  the  survey  of  township  No.  Ill  approval 
by  H.  8.  Williams,  Surveyor-General  of  Louisiana 
settled  the  rights  of  parties  in  that  township. 

A  possession  of  any  part  of  these  back  land* 
anterior  to  this  survey,  cannot  be  set  up  aa  a  do 
fense  under  the  laws  of  Louisiana,  because  the 
lands  belonged  to  the  United  States,  and  those 
persons  in  possession  were  trespassers. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  Louisiana  for  the  Eastern  Dis- 
trict, by  a  writ  of  error,  issued  under  the  rSrh 
section  of  the  Judiciary  Act. 

They  were  petitory  actions,  according  la 
the  practice  of  Louisiana,  brought  by  Oh 
plaintiffs  in  error  against  Barrett,  to  recover, 
some  land,  and  as  they  involved  the 
questions  of  law,  they  were  consolidated  in  the 
courts  of  that  State. 

Bv  referring  to  the  diagram  herewith  present- 
ed, it  will  be  seen  that  Jourdan  and  Landry 
were  the  owners  of  land  fronting  on  the  Hisns- 


169*]  »NOEL  JOURDAN  and  JOSEPH 
LANDRY,  Plaintiff  in  Error, 

e. 
THOMAS  BARRETT  kt  al. 

Louisiana  lands  fronting  on  Mississippi  River — 
protection  of  tide  lines — review  of  statutes 
relating  to — Spanish  regulations— prescriptive 
rights. 

Under  the  former  government  of  Louisiana,  the 
regulations  of  O'Reuly,  Gayoeo,  and  Morales  rec- 
ognized the  equitable  claim  of  the  owners  of 
tracts  of  land  fronting  on  rivers,  4c.,  to  a  portion 
of  the  public  lands  which  were  back  of  them,  and 
after  the  cession,  the  United  States  did  so  also. 

The  Act  of  Congress  pawed  on  the  3d  of  March, 
1811  (2  Lit.  &  Brown's  ed.,  882),  extended  to  the 
.  front  owner  a  preference  to  enter  the  land  behind 
him.  That  act  also  provided,  that  where,  owing  to 
a  bend  In  the  river,  each  claimant  could  not  ob- 
tain a  tract  equal  in  quantity  to  the  tract  already 
owned  by  him,  the  principal  deputy-surveyor  of 
each  district,  under  the  superintendence  of  the 
surveyor  of  the  public  lands  south  of  the  State  of 
Tennessee,  should  divide  the  vacant  land  amongst 
the  claimants  in  such  a  manner  as  to  him  might 
seem  most  equitable. 

The  Act  of  March  2d,  1805,  had  extended  the 
power  of  the  surveyor  of  lands  south  of  Tennessee 
overthe  territory  of  Orleans,  and  the  Act  of  April 
27th,  1808,  had  directed  him  to  appoint  two  princi- 
pal deputies,  one  for  each  district  of  the  Territory 
of  Orleans. 

The  Act  of  March  3d,  1831,  directed  the  appoint- 
ment of  a  surveyer-gencral  of  public  lands  in  Loui- 
siana, after  the  1st  of  May,  1831. 

924 


a  b  and  b  c  are  the  township  lines. 

d  ef  g,  land  fronting  on  the  river,  belonging  to 
Landry. 

hikl,  land  fronting  on  the  river,  belonging  to 
Jourdan. 

re/mnlfc»,  the  boundary  line  of  all  the  orig- 
inal grants,  showing  now  far  back  they  extended 
from  the  river. 

m  n  o  p,  tho  land  claimed  by  Barrett,  under 
Bringler. 

By  running  the  lines  of  Jourdan °s  and  Landry^t 
grants  back  from  the  river,  it  is  easy  to  see  bow 
they  would  respectively  clash  with  Barrett's 
claim. 
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appi  River,  and  running  back  about  forty  ar- 
pents. There  were  nearly  forty  other  proprie- 
tors similarly  situated,  between  a  and  e,  whose 
location  it  is  not  necessary  to  insert.  Their 
lands  were  all  bounded  in  the  rear  by  a  line 
tunning  nearly  parallel  with  the  river,  so  as  to 
include  the  quantity  called  for  in  their  respect- 
ire  grants. 
1 70*1    The  facts  in  the  case  were  these : 

On  the  8d  of  March,  1811,  Congress  passed 
m  act,  entitled  "An  Act  providing  for  the 
teal  adjustment  of  claims  to  lands,  and  for  the 
Mle  of  the  public  lands,  in  the  territories  of 
Orleans  ana  Louisiana,  and  to  repeal  the  act 
passed  for  the  same  purpose,  and  approved 
February  16, 1811.  (2  Lit.  &  Brown's  ed.,  662.) 
17 1*]    *The  fifth  section  was  as  follows : 

5th.  "That  every  person  who,  either,  by 
Tirtne  of  a  French  or  Spanish  grant  recog- 
nized by  the  laws  of  the  United  States,  or  un- 
der a  claim  confirmed  by  the  commissioners 
appointed  for  the  purpose  of  ascertaining  the 
ngnts  of  persons  claiming  lands  in  the  Terri- 
torj  of  Orleans,  owns  a  tract  of  land,  border- 
bit;  on  any  river.creek,  bayou,  or  water-course, 
is  the  said  territory,  and  not  exceeding  in  depth 
forty  arpents,  French  measure,  shall  be  en- 
tiled to  a  preference  in  becoming  the  purchaser 
ti  any  vacant  tract  of  land  adjacent  to,  and 
lack  of,  his  own  tract,  not  exceeding  forty 
arpents,  French  measure,  in  depth,  nor  in 
^santity  of  land  that  which  is  contained  in  his 
]vn  tract,  at  the  same  price,  and  on  the  same 
terms  and  conditions  as  are  or  may  be  pro- 
vided by  law  for  the  other  public  lands  in  the 
•id  territory.  And  the  principal  deputy-sur- 
veyor of  each  district,  respectively,  shall  be, 
sod  he  is  hereby  authorized,  under  the  super- 
intendence of  the  surveyor  of  the  pulic  lands 
south  of  the  State  of  Tennessee,  to  cause  to  be 
surveyed  the  tracts  claimed  by  virtue  of  this 
Motion;  and  in  all  cases  where,  by  reason  of 
tends  in  the  river,  lake,  creek,  bayou,  or 
water-course  bordering  on  the  tract,  and  of  ad- 
jacent claims  of  a  similar  nature,  each  claimant 
cannot  obtain  a  tract  equal  in  quantity  to  the 
adjacent  tract  already  owned  by  htm,  to  divide 
file  vacant  land  applicable  to  that  object  be- 
tween the  several  claimants,  in  such  manner 
w  to  him  may  appear  most  equitable.  Pro 
Tided,  however,  that  the  right  of  pre-emption 
panted  by  this  section  shall  not  extend  so  far 
Si  depth  as  to  include  lands  fit  for  cultivation 
bordering  on  another  river,  creek,  bayou,  or 
water  course.  And  every  person  entitled  to 
the  benefit  of  this  section  shall,  within  three 
fears  after  the  date  of  this  act,  deliver,  to  the 
register  of  the  proper  land  office,  a  notice  in 
■riting,  stating  the  situation  and  extent  of  the 
tract  of  land  he  wishes  to  purchase,  and  shall 
ibomake  the  payment  and  payments  for  the 
■me  at  the  time  and  times  which  are  or  may 
be  prescribed  by  law  for  the  disposal  of  the 
■ther  public  lands  in  the  same  territory;  the 
time  of  his  delivering  the  notice  aforesaid  be- 
ing considered  as  the  date  of  the  purchase.  And 
if  any  such  person  shall  fail  to  deliver  such  no- 
ise within  the  said  period  of  three  years,  or  to 
lake  such  payment  or  payments  at  the  time 
ibove  mentioned,  his  right  of  pre-emption 
lull  cease  and  become  void;  and  the  land  may 


thereafter  be  purchased  by  any  other  person  in 
Ibe  same  manner  and  on  the  same  terms  as  are 
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or  may  be  provided  by  law  for  the  sale  of  other 
public  lands  in  the  said  territory." 

On  the  11th  of  May,  1820,  Congress  passed 
another  act  (8  Lit.  &  Brown's  ed.,  578),  entitled, 
"An  Act  supplementary  to  the  several  acts  for 
the  adjustment  of  land  claims  in  the  State  of 
Louisiana,"  the  seventh  section  of  which  was  as 
follows: 

"  That  the  fifth  section  of  the  Act  of  the  Sd 
day  of  March,  *1811,  entitled,  'An  Act  [*1 72 
providing  for  the  final  adjustment,'  &c.,  &c, 
be,  and  the  same  is  hereby  revived  and  contin- 
ued for  the  term  of  two  years  from  and  after  the 
passing  of  this  act." 

On  the  12th  of  April,  1822,  Bringier,  under 
whom  Barrett,  the  defendant,  claimed,  filed  the 
following  application:  . 
To  the  Register  of  the  Land  Office  for  the  East- 
ern District  of  Louisiana,  at  New  Orleans. 

Sir: — In  virtue  of  an  act  of -Congress,  dated 
11th  May,  1820,  I  apply  to  become  the  pur- 
chaser of  a  tract  of  land  adjacent  to  and  back 
of  a  front  tract  already  owned  by  me,  which 
said  front  tract  contains  27  arpents  13  toises  and 
2  feet  front,  and  forty  arpents  in  depth,  bound- 
ed as  follows,  viz.,  front  on  the  left  bank  of 
Mississippi,  on  the  upper  side  by  land  of  Bap- 
tiste  Loviere,  and  below  by  lands  of  Paul  Le 
Blanc.  This  land,  composed  of  four  tracts, 
confirmed  in  the  name  of  Alexis  Cesar  Bon- 
remy,  and  in  the  name  of  James  Melancon. 
Two  arpents,  on  the  lower  side,  have  been  sold. 
The  said  back  land,  now  claimed  by  right  of 

pre-emption,  extends  in  depth 

arpents,  beginning  at  the  rear  of  the  said  front 
tract,  and  contains  five  hundred  and  ten  super- 
ficial acres,  not  being  a  greater  quantity  than  is  - 
contained  in  my  front  tract,  and  does  not  extend 
so  far  back  as  to  include  any  land  fit  for  cultiva- 
tion, bordering  on  any  river,  creek,  bayou,  or 
water-course. 

(Signed)  Ml.  Dohadon  Bringier. 

New  Orleans,  April  12th,  1822. 

On  the  18th  of  April,  1822,  Bringier  paid 
to  the  receiver  $687.50,  as  the  price  of  the 
land. 

On  the  17th  of  May,  1822,  Harper,  the  regis- 
ter, issued  the  following  certificate: 

I  certify,  that  from  the  records  in  my  office, 
expressing  the  quantity  of  land  contained  in  the 
applicants  front  tract  (the  surveys  in  this  dis- 
trict not  having  been  executed),  and  in  virtue 
of  the  laws  in  this  case  made  and  provided,  it 
appears  the  said  applicant  is  entitled  to  the 
quantity  of  land  for  which  he  has  applied,  viz., 
five  hundred  and  ten  superficial  acres,  on  pay- 
ing the  price  of  one  dollar  and  twenty-five 
cents  per  acre. 

(Signed)       Samtjbl  H.  Harper,  Register. 

On  the  17th  of  December,  1822,  John  Wilson, 
subscribing  himself  principal  deputy-surveyor 
for  that  district,  surveyed  the  tract  of  land  at 
the  request  of  Bringier,  who  took  possession  of 
it.  It  is  unnecessary  to  state  the  mesne  convey- 
ances by  which  the  title  was  passed,  through 
sundry  persons,  from  Bringier  to  Barrett,  who 
was  in  possession  at  the  institution  of  the  pres- 
ent suits. 

In  1829,  the  township  and  sectional  lines  were 
run,  for  the  first  *time,  over  this  district,  [*1 73 
in  the  mode  pursued  in  running  out  other  pub- 
lic lands  of  the  United  States. 
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On  the  10th  of  June,  1880,  a  survey  was 
completed,  under  the  authority  and  with  the 
approbation  of  A.  T.  Rightor,  principal  deputy- 
surveyor  of  the  exterior  boundaries  of  the  town- 
ship and  of  the  lands  In  question,  together  with 
others,  which  survey  was  re-examined  and  ap- 
proved by  Gideon  Fitz,  surveyor  of  public 
lands  south  of  Tennessee,  on  the  0th  of  March, 
1882.  This  survey  differed  in  some  degree 
from  the  one  previously  made  by  Wilson,  al- 
though agreeing  with  it  in  substance;  and  being 
adopted  by  Bringier  and  his  grantees  as  the  basis 
of  their  title,  has  been  followed  in  the  preceding 
diagram. 

On  the  15th  of  June,  1833,  Congress  passed 
another  act  (4  Lit.  &  Brown's  ed.,  589),  entitled, 
"An  Act  to  authorize  the  inhabitants  of  the 
State  of  Louisiana  to  enter  the  back  lands."  It 
did  not  refer  to  either  of  the  two  preceding  acts, 
but  in  substance,  and  nearly  in  'the  same  words, 
re-enacted  the  fifth  section  of  the  Act  of  1811, 
limiting  the  time  of  making  application  to  three 
years  from  the  date  of  the  act. 

On  the  9th  of  August,  1834,  Jourdan,  one  of 
the  plaintiffs  in  error, obtained  from  the  receiver 
the  following  certificate: 

Receiver's  Office,  So.  East.  Dist.  La.  ) 
New  Orleans,  August  9th,  1834.  f 

Received  from  Noel  Jourdan,  of  the  parish 
of  St.  James,  the  sum  of  three  hundred  and  thir- 
ty-six dollars  and  eighty  cents,  being  in  full  of 
the  purchase  money  of  his  pre-emption  right  by 
virtue  of  an  act  of  Congress  authorizing  the  in- 
habitants of  Louisiana  to  enter  their  back  lands, 
approved  15th  June,  1832,  to  a  tract  of  land  ad- 
jacent to  and  back  of  his  front  tract,  situate  in 
township  No.  11,  range  No.  8  east,  and  contain- 
ing two  hundred  and  sixty-nine  and  forty-four 
hundredth  superficial  acres,  at  one  dollar  and 
twenty-five  cents,  as  per  register's  certificate, 
numbered  No.  9. 

(Signed)  Maurice  Cannon, 

Receiver  of  Public  Moneys. 

On  the  8th  of  March,  1836,  Landry,  the  oth- 
er plaintiff  in  error,  obtained  the  following  cer- 
tificate: 

No.  520.    Receiver's  Office,  So.  East. 

Dist.  La. 
New  Orleans,  8th  March,  1836.  . 

Received  from  Joseph  Landry,  of  the  parish 
of  St.  James,  the  sum  of  one  hundred  and 
ninety-two  dollars  and  seventy-six  cents,  being 
in  full  of  the  purchase  money  of  his  pre-emp- 
tion rights,  by  virtue  of  an  act  of  Congress, 
authorizing  the  inhabitant  of  Louisiana  to  enter 
their  back  lands,  approved  15th  June,  1832,  to 
a  tract  of  land  adjacent  to  and  back  of  his  front 
tract,  situate  in  township  No.  11,  range  No.  8 
174*]  *east,  and  containing  one  hundred  and 
fifty-four  and  twenty-one  hundredth  superficial 
acres,  at  one  dollar  and  twenty-five  cents,  as 
per  register's  certificate,  numbered  520,  and  be- 
ing described  as  section  No.  19. 

(Signed)  Maurice  Cannon, 

Receiver  of  Public  Moneys. 

In  February,  1838.  Jourdan  and  Landry  filed 
separate  petitions  in  the  District  Court  for  the 
First  J  udicial  District  of  the  State  of  Louisiana, 
claiming  their  respective  back  lands.  Barrett, 
who  was  then  in  possession  of  the  tract  survey- 
ed for  Bringier,  answered  the  petition  and  called' 
in  warranty,  uccording  to  the  Louisiana  prac- 
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tice,  all  the  intermediate  grantors  between  Brin- 
gier and  himself  and  Bringier  aba  They  all 
responded  to  the  call,  and  various  evidence  was 
taken  and  filed  in  the  causes,  which,  as  has  been 
already  mentioned,  were  consolidated  and  pros- 
ecuted together. 

On  the  22d  of  March,  1838,  the  court  adjudged 
and  decreed  that  judgment  should  be  entered 
for  Barrett,  the  defendant;  an  appeal  being  nude 
to  the  Supreme  Court  of  Louisiana,  that  court, 
on  the  21st  of  January,  1839,  affirmed  the  judg- 
ment, to  review  which  a  writ  of  error  brought 
the  case  up  to  this  court. 

The  case  was  argued  by  Mr.  Coxe  for  the 
plaintiffs  in  error,  and  Mr.  Crittenden  for  the 
defendant. 

Mr.  Coxe  referred  to  the  Act  of  8  March, 
1811,  chap.  46,  2  Lit.  &  Brown's  ed,  662;  1 
Land  Laws,  196;  the  Act  of  11  May,  1820. 
chap.  87.  8  Lit.  &  Brown's  ed.,  573;  Land 
Laws,  881;  the  Act  of  15  June.  1832;  Land 
Laws,  499;  and  the  Act  of  February  24, 1835, 
and  contended  that  the  title  claimed  by  the 
plaintiffs  was  not  so  far  forfeited  by  noocliim, 
under  the  first  two  statutes,  as  to  become  inca- 
pable of  confirmation  under  the  subsequent  leg- 
islation of  Congress. 

Mr.  Crittenden,  for  defendant  in  error: 

This  is  a  suit  for  land  in  the  State  of  Loui- 
siana. The  controversy  arises  out  of  interfer 
ing  claims,  which  originate  in  the  acts  of  Con- 
gress granting  to  the  proprietors  of  lands  front- 
ing on  the  Mississippi  River,  &c.,  a  right  of 
pre-emption  of  the  lands  lying  back  of  and  ad- 
joining their  original  or  front  tracts,  and  not 
exceeding  the  quantity  thereof. 

The  acts  of  Congress,  so  far  as  they  affect 
this  case,  are  three  in  number;  namely,  an  act 
of  the  3d  of  March,  1811  (2  Lit  &  Brown's  ed. 
662);  an  act  of  the  11th  of  May,  1820  (8  Lit  4 
Brown's  ed.,  573),  and  an  act  of  the  15th  of 
June,  1882  (4  Lit.  &  Brown's  ed.,  584). 

The  5th  section  of  the  Act  of  1811,  having 
expired  by  its  own  limitation  of  three  yean, 
was  revived  and  continued  in  force  for  two 
•years  by  the  Act  of  the  11th  of  May,  [*175 
1820.  M.  D.  Bringier,  being  of  that  claw  of 
proprietors  embraced  by  the  above  acts,  and 
owning  land  bordering  on  the  Mississippi  River, 
and  not  exceeding  in  depth  forty  arpenu. 
French  measure,  was  entitled  to  the  right  of 
pre-emption  granted  thereby;  and,  intending  to 
avail  himself  of  the  preference  and  privilege 
given  to  him,  he  did,  on  the  12th  day  of  April 
1822,  and  within  the  two  years  allowed  by  the 
said  Act  of  1820,  deliver  to  the  register  of  the 
proper  land  office  a  notice,  in  writing,  of  the 
situation  and  extent  of  the  land  he  wished  lo 
purchase,  and  did  make  payment  for  the  sane, 
as  required  by  law, and  did  thereby  become  the 
purchaser  of  the  land,  namely,  510  acres. 

The  land  so  purchased  by  Bringier  was  sur- 
veyed for  him  on  the  17th  of  December,  1832, 
by  John  Wilson, principal  deputy-surveyor  for 
that  district.  '  Afterwards.on  the  10th  of  June. 
1880,  M.  F.  Rightor,  then  principal  deputy 
surveyor  for  Louisiana.nndertook  to  make.tsd 
did  make,  another  survey  of  Bringier °s  claim, 
variant  but  little  from  the  survey  of  Wihon. 
This  survey  of  Rigbtor's  was  approved  by  the 
surveyor-general  of  the  public  lands  south  of 
Tennessee,  on  the  9th  of  March,  1882.  And  to 
this  later  survey,  Bringier  and  those  «^»'—'"f 
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under  him  have  submitted,  and  limited  his 
claim  and  possession,  and  the  land  in  contest 
lies  within  its  boundaries.  Bringier  took 
possession  of  the  land  at  the  period  of  his  pur- 
chase, and  the  possession  has  ever  since  been 
continued  in  him  and  those  claiming  under 
him.  Bringier  sold  and  conveyed  his  planta- 
tiou.called  Whitehall, including  the  land  afore- 
seid.to  the  late  General  Wade  Hampton, on  the 
9th  of  February.  1825;  who, on  the  6th  of  April, 
1829.  sold  and  conveyed  the  same  to  Leroy 
Pope, who,  on  the  18th  of  March,  1833,  sold  and 
conveyed  the  same  to  the  defendant,  Thomas 
Barrett.  At  the  time  of  Bringier's  purchase 
aforesaid.no  survey  bad  been  made  of  the  land, 
nor  was  any  general  survey  made  of  the  public 
lands  in  that  district  till  long  after. 

Barrett  was  thus  entitled  and  in  possession 
under  Bringier,  and  the  Act  of  1820,  under 
which  his  claim  was  derived,  had  long  since 
expired,  when  the  Congress  passed  the  said  Act 
of  the  15th  of  June,  1832,  re-enacting,  in  sub- 
stance, the  5th  section  of  the  Act  of  1811.  and 
extended  its  operation  as  well  to  all  purchasers 
from  the  United  States  as  to  French  and  Spanish 
claimants,  to  whom  all  the  previous  acts  had 
been  confined.  Under  this  act  of  1832,  Noel 
Jourdan  and  Joseph  Landry,  claiming  sev- 
erally and  respectively,  under  French  or 
Spanish  claims  confirmed  by  the  United 
States,  lands  bordering  and  fronting  on 
the  Mississippi  River,  and  lying  contiguous 
to  the  aforesaid  claim  of  Bringier.assertedtheir 
right  of  pre-emption  to  the  lands  back  of  their 
original  tracts,  and  purchased,  Noel  Jourdan 
269.44  acres,  on  the  9th  of  August,  1834,  and 
Joseph  Landry  154.21  acres,  on  the  8th  of 
March,  1836. 

1 76*1  *In  his  general  survey  and  township 
map  of  the  litigated  and  circumjacent  lands, 
made  in  1834,Mr.  Williams,  the  surveyor-general 
for  Louisiana,  has  undertaken  to  survey  and 
apportion  out  to  the  plaintiffs  and  defendant, 
respectively,  who  are  all  contiguous  and  front 
proprietors,  the  lands  lying  back  of  them;  and 
this  he  does  by  a  prolongation  of  the  side  lines 
of  each  front  tract  to  the  depth  of  forty 
arpents  from  the  back  line  of  the  front  tracts. 

These  side  lines  are  all  perpendicular  to  the 
river,  and  converge  as  they  recede  from  it. 
owing,  perhaps,  to  their  being  situated  within 
a  bend. 

This  mode  of  surveying  and  settling  the 
claims  of  these  pre-emptioners,  by  a  prolonga- 
tion of  the  side  lines  of  their  original  tracts, 
was  adopted  and  acted  upon  by  the  surveyor 
(Williamson  his  survey  of  1834,  and  seems  to 
have  been  approved  of  by  the  Surveying  De- 
partment. The  effect  of  it  is.that  the  claim  of 
Bringier  (now  held  by  Barrett)  is  curtailed, and 
the  subsequent  claims  of  Landry  and  Jourdan 
are  made  to  interfere,  the  former  to  the  extent 
of  31  acres,  the  latter  of  33  acres,  with  the  prior 
claim  and  survey  of  Bringier. 

For  these  interferences,  Landry  and  Jourdan 
respectively  brought  suit  against  Barrett.in  the 
District  Court  for  the  First  Judicial  District  of 
Louisiana.  Pope,  the  heirs  of  Hampton,  and 
Bringier,  were,  in  the  progress  of  the  suit,  cited 
in  warranty,  and  made  defendants. 

By  consent  of  parties.the  suits  of  Jourdan  v. 
Barrett  and  Landry  v.  Barrett  were  consolida- 
ted.and  were  tried  and  decided  together. 
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The  above  statement  contains  the  material 
and  leading  facts  on  which  the  rights  of  the 
parties  depend. 

Upon  the  trial  in  the  District  Court,  judg- 
ment was  rendered  in  favor  of  Barrett;  and, 
upon  appeal  by  the  plaintiffs  to  the  Supreme 
Court  of  Louisiana,  that  judgment  was  affirm- 
ed. And  the  plaintiffs  now  prosecute  their 
writ  of  error  in  the  Supreme  Court  of  the 
United  States. 

The  reasoning  of  the  District  and  Supreme 
Courts  of  Louisiana,  on  which  their  judgment 
was  founded, appears  to  me  to  be  entirely  satis- 
factory and  unanswerable. 

If  the  conflicting  claims  of  the  parties  litigant 
had  been  contemporaneous,  and  connected  by 
having  a  common  origin  from  the  same  act  of 
Congress,  such  an  apportionment  as  that  made  * 
by  the  last  survey  (the  survey  of  Williams),and 
now  insisted  on  by  the  plaintiffs,  might  have 
been  proper.  But  such  a  rule  can  have  no  ap- 
plication to  a  case  like  the  present.  Bringier 
had  made  a  legal  appropriation  of  the  land 
under  the  Act  of  1820.  From  the  expiration 
of  that  act,  which  gave  the  right  of  pre-emption 
for  two  years  only,  until  the  passage  of  the  Act 
of  the  15th  of  June.  1832,  there  was  no  right  or 
title  of  any  description  conflicting  with  that 
♦of  Bringier.  It  was  not  the  intention  [*1 7  7 
or  within  the  competency  of  Congress  to  im- 
pair, diminish,  or  take  away,  by  this  latter  act, 
the  previously  acquired  or  vested  rights  of 
Bringier. 

The  land  appropriated  by  him  under  the 
Act  of  1820  was  not  "  vacant"  at  the  passage 
of  the  Act  of  1832;  and  this  latter  act  gives  no 
more  than  the  pre-emptive  right  to  lands  "va- 
cant" at  the  time  of  its  passage. 

It  is  therefore  insisted,  on  the  part  of  Barrett, 
that  the  judgment  ought  to  be  affirmed. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  record  brings  before  us  two  petitory 
actions;  one  of  Landry  against  Barrett;  and  the 
other  of  Jourdan  against  the  same  defendant. 
The  State  District  Court  of  Louisiana  adjudged 
the  title  of  Barrett  the  better,  and  for  this  reason 
decided  in  his  favor  in  both  actions;  but  in  that 
of  Landry  it  was  also  held  that  the  title  to  the 
land  he  claimed  was  invalid,  because  he  pro- 
duced no  other  evidence  of  claim  than  the 
receipt  of  the  receiver  above  set  forth,  dated 
8th  March,  1836;  that  the  Act  of  June  15, 1832, 
limited  his  right  to  purchase  to  three  years: 
and  not  having  filed  his  notice  of  claim,  and 
paid  his  money.until  the  8th  of  March, 1836,  he 
came  too  late,  and  for  this  reason,  also,  the 
petition  must  be  dismissed.  The  judgment 
being  affirmed  generally  by  the  Supreme  Court 
of  Louisiana.and  being  opposed  to  the  authority 
exercised  by  the  officers  of  the  United  States, 
acting  in  virtue  of  acts  of  Congress,  it  becomes 
our  duty  to  examine  whether  the  judgment  be- 
low was  proper  on  this  ground.  We  find  the 
District  Court  overlooked  the  Act  of  February 
24,1835. which  extended  the  time  to  the  15th  of 
June,  1836,  to  owners  of  front  tracts  to  become 
purchasers  by  preference  of  the  back  tracts 
adjacent  to  those  owned  by  them ;  so  that  the 
purchase  made  by  Landry  on  the  8th  of  March. 
1836.  was  in  time.  It  follows,  the  claims  of 
Landry  and  Jourdan  are  alike;  and  the  oppos- 
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ing  claim  of  Barrett,  being  the  same  as  to  each 
of  the  petitioners,  the  controversy  may  be 
treated  as  one  suit.  It  depends  on  mixed 
questions  of  law  and  fact:  both  having  been 
submitted  to  Ihe  courts  below  for  their  judg- 
ment, without  the  aid  of  a  Jury;  and  as  the 
facts  giving  rise  to  the  controversy  call  for 
construction  of  acts  of  Congress  to  give  the 
facts  effect,  they  come  before  this  court  for  its 
action  under  the  25th  section  of  the  Judiciary 
Act.  This  is  the  settled  doctrine  here,  as  will  be 
seen  by  the  cases  of  Pollard's  Heirs  v.  Kibbe  (14 
Peters,  358),  The  City  of  Mobile  v.  E»lam(\i  Pe- 
ters,234),and  Chouteau  v.  Eekharttfi  How.,872). 

Neither  party  has  a  patent;  and  each  comes 
before  us  asserting  a  superior  equity  to  the 
lands  in  dispute.  Barrett  insists  that  the  entry 
under  which  he  claims  title,  dated  April  13, 
1822,  was  made  for  a  specific  quantity  of  510 
178*]  superficial  acres,  and  designated  by  'sur- 
vey and  side  lines  ten  years  and  more  "before 
(lie  opposing  claims  originated,  and  therefore 
his  possession  cannot  be  disturbed  by  their  as- 
sertions. 

On  the  other  hand,  it  is  insisted  that  Bringier, 
under  whom  Barrett  claims  title,  had  no  pref- 
erence extended  to  him  by  the  Act  of  May  11, 
1820,  to  enter  so  much  as  510  acres  as  back 
land  to  the  Whitehall  tract ;  that  it  fronted  on 
the  inside  of  a  bend  of  the  Mississippi  River, 
and  conformed  to  Spanish  and  French  forty 
arpent  concessions  made  on  fronts,  in  concave 
bends,  in  the  extension  of.  side  lines;  which 
uniformly  converged  in  proportion  to  the  greater 
or  less  circle  of  the  bend ;  that  the  Whitehall 
tract  was  much  narrower 'on  the  back  than  on 
the  front  side;  that  the  act  of  Congress  did  not 
permit  Bringier  to  enter  any  other  back  land 
than  that  within  his  direct  side  lines,  produced 
from  the  river  eighty  arpents  deep ;  and  that 
Barrett's  equity  is  limited  to  the  "  back  land,," 
in  quantity  to  forty  arpents  deep  within  these 
lines,  although  much  less  than  510  acres.  And 
that,  as  this  mode  of  surveying  the  double  con- 
cession will  not  include  the  land  entered  by 
cither  of  the  petitioners,  they  are  entitled  to  re- 
cover; furthermore,  that  in  this  form  has  Bar- 
rett's claim  been  surveyed  by  public  authority, 
and  in  no  other. 

In  December.  1882.  Bringier  caused  Wilson, 
a  surveyor,  to  run  out  his  claim  of  510  acres,  in 
the  same  form  of  the  front  tract;  that  is,  he  be- 
gan at  the  back  terminus  of  each  side  line  of 
the  old  tract,  and  ran  diverging  lines  so  as  to 
make  the  opposite  side  of  his  new  survey  of  the 
same  width  with  the  front  on  the  river,  thus 
■nuking  a  tract  of  1,020  acres,  little  more  than 
half  as  wide  in  the  middle  as  it  is  at  either 
end.  This  survey  was  neither  returned  to,  nor 
recorded  in,  the  surveyor-general's  office;  nor 
recognized  by  the  officers  of  the  United  States 
us  a  public  survey.  Bringier,  and  those  claim- 
ing under  him,  however,  took  and  held  posses- 
sion of  the  land  surveyed,  and  improved  the 
same,  assuming  that  it  covered  the  land  entered 
in  1832,  and  that  it  was  lawfully  made;  at 
least,  as  against  any  claim  the  petitioners  can 
be  permitted  to  set  up.  This  we  suppose  mainly  ' 
to  depend  on  the  true  construction  of  the  Act 
of  1811,  which  was  renewed  from  time  to  time. 

The  surveys  of  township  No.  11,  including 
the  lands  in  dispute,  were  not  made  until  the 
fall  of  1829  and  spring  of  1830,  and  then  only  in 
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part,  both  as  to  the  ordinary  extension  lines,  and 
as  regarded  the  private  grants  and  back  lands 
subject  to  be  attached  by  preference  of  entry  to 
front  grants.     Until  these  latter  were  surveyed, 
they  could  not  be  acted  on  as  to  specific  quan- 
tity.   By  the  Act  of  March  2,  1805,  section  7, 
the  powers  of  the  surveyor  of  lands  south  of 
Tennessee  were  extended  over  the  territory  of 
Orleans.    And  by  the  9th  section  of  the  Act  of 
April  21,  1806,  he  was  directed  to  appoint  two 
principal  deputies,  one  *for  each  of  the[*179 
districts  into  which  the  Orleans  territory  was 
divided:  who  were  to  keep  separate  offices  of 
their  own,  and  to  execute  public  surveys  in 
their  respective  districts,  in  conformity  to  the 
regulations  and  instructions  of  their  principal. 
By  the  Act  of  March  3, 1881,  a  surveyor-gen- 
eral of  public  lands  lying  in  the  State  of  Louisi- 
ana was  ordered  to  be  appointed ;  and  on  whom, 
within  that  State,  were  devolved  the  duties 
formerly  imposed  on  the  surveyor  of  lands 
south  of  Tennessee;  that  is,  after  the  first  of 
May.  1831 ;  and  also  the  duties  of  the  two  prin- 
ciple deputies  authorized  by  the  Act  of  1808. 
The  latter  offices  were  abolished,  and  the  duties 
appertaining  to  them  merged  in  the  surveyor- 
general's  office  of  Louisiana.    That  officer  took 
charge  of  the  official  records  and  papers;  and 
on  him  was  imposed  the  duty  of  doing  equity 
among  those  entitled  to  back  concessions  un- 
der the  acts  of  1820  and  1832,  where  it  had  not 
been  previously  done.    His  own  deputies  did 
the  field  work  not  done  on  his  coining  into 
office;  and  in  his  time  were  the  surveys  in 
township  No.  11  completed;  and  by  him  were 
the  first  approved  after  their  completion.   This 
the  government  recognizes  as  the  legal  survey 
of  the  township,  by  which  the  United  States 
are  bound,  and  on  extracts  from  which  patents 
and  certificates  can  be  founded;  and  to  this  end 
the  approved  plan  of  it  was  filed  in  the  reg- 
ister's office  of   the  Southeastern    District  of 
Louisiana,  on  the  8th  of  August,  1834;  by  it 
all  those  purchasing  from  the  United  States, 
either  by  preference  of  entry,  or  otherwise,  are 
bound  to  abide,  unless  legal  alterations  have 
been  made,  or  there  were  existing  legal  and 
sanctioned  surveys,  laying  off  back  lands  to 
particular  front  owners,   independent  of  the 
genera]  survey.    None  such  was  made  for  the 
Whitehall  tract,    as  we  think,  and  its  back 
land,  as  to  extent  and  form,  is  governed  by  the 
general  plan  above  named.    The  one  made  by 
Rightor's  direction,  approved  by  Gideon  Phz. 
surveyor  of  public  lands  south  of  Tennessee 
(March  9,  1832),  received  no  additional  value 
from  such  approval,  as  the  Act  of  1881  super- 
seded his  authority  in  this  respect.    Rightor 
deposes,  that  at  no  time  had  the  surveyor  south 
of  Tennessee  any  power  of  approval  "or  super- 
vision of  the  surveys  made  by  him,  Rightor,  as 
principal  deputy;  and  that  the  surveys  made 
by  Foster  and  Walker  in  the  spring  of  1830, 
and  approved  by  Rightor,  as  principal  deputy. 
June  10th,  1830,  in  bis  judgment  bound  the 
United  States,  as  to  the* form  and  extent  of  the 
land  attached    to  the  Whitehall   tract.    The 
commissioner  of  the  general  land  office  thought 
the    survey   on  its  face    an    unwarrantable 
proceeding,  as  it  cut  off  the  back  land*  of 
Bringier's  neighbors,  and  violated  the  Act  of 
1811.    (2  Land  Laws,  No.  950.)  And  we  think 
the  commissioner  was  right  in  his  conclusion. 
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Claims  of  doable  concessions  in  Louisiana  were 
not  new  in  practice;  surveys  of  such  claims 
were  common,  and  the  direct  extension  of  the 
side  lines  of  the  front  tract  was  the  equity, 
ISO*]  *as  a  general  rule,  accorded  to  them, 
as  we  apprehend;  and  so  gross  a  violation  of 
it  as  is  found  in  Bringier's  survey  could  not  be 
sanctioned. 

In  April,  1822,  when  Bringier's  entry  was 
nude,  there  can  be  no  fair  pretense  to  say  he 
acquired  by  the  entry  an  equity  to  the  extent 
of  Wilson's  or  Rightor's  survey,  as  against 
where  having  at  that  time  equal  rights  to  enter 
bnck  land,  which  rights  the  survey  assumed  to 
difeat.  By  his  entry  Bringier  acquired  an 
equity  to  certain  land,  to  be  laid  off  in  a  form 
n«t  to  interfere  with  his  neighbors  having  equal 
rights  under  the  law.  They  did  not  enter, 
probably  because  his  unjust,  pretended  claim 
deterred  them;  and  failing  to  do  so  until  the 
time  expired,  Bringier  assumed  that  his  equity 
might  be  enlarged,  and  was  enlarged,  to 
tbe  extent  that  Rightor's  or  Wilson's  survey 
.goes. 

We  think  this  assumption  cannot  be  sus- 
tained; what  equity  Bringier  acquired  took 
date  with  bis  entry,  and  his  survey  ought  to 
have  been  tbe  same,  had  no  one  claiming  front 
lands  interfered,  as  the  act  of  Congress  re- 
served for  future  sale  all  the  back  lands  not 
entered  in  time;  a  provision  that  would  have 
teen  altogether  defeated  in  this  instance,  if  the 
jwumption  was  true.  For  nearly  twenty  years 
after  the  Act  of  18ll  was  passed,  the  govern- 
ment failed  fo  survey  tbe  back  lands,  so  as  to 
afford  an  opportunity  to  front  owners  to  ac- 
quire woodland  in  the  rear  (most  necessary  in 
*  sugar-growing  country),  and  it  would  be 
strange  bad  the  power  to  make  back  conces- 
sions been  parted  with,  in  so  plain  a  case,  by 
permitting  sweeping  surveys  like  that  of  Brin- 
gier. 

We  say  above,  claims  for  double  concessions 
were  not  new.  O'Reilly's  regulations  of  1770 
provide  for  narrow  front  grants  on  rivers,  by 
forty  arpents  in  depth;  for  embankments  in 
front  for  tbe  exclusion  of  high  water;  for 
ditches  to  carry  off  the  water;  for  roads  and 
bridges.  The  17th  article  of  Gayoso's  regula- 
tions confirms  those  of  O'Reilly.  These  were 
made  by  governors-general,  who  had  the  dis- 
tribution of  lands  from  1770  to  October,  1798: 
then  the  authority  was  restored  to  the  General 
Fntendant  of  Louisiana  and  West  Florida, 
Morales;  and  in  this  officer  the  power  remained 
up  to  the  change  of  governments  in  1804.  All 
live  regulations  will  be  found  in  2  White's  Re- 
wpilacion.  228,  244.  In  article  3d  of  Morale's, 
special  duties  are  prescribed  to  tbe  owners  of 
'root  grants,  but  nearly  the  same  of  O'Reilly's. 
rhe  syndics  were  bound  to  enforce  the  making 
if  such  embankments,  ditches,  roads,  ana 
nidges,  and  the  clearing  in  the  three  first  years, 
n  addition,  a  certain  quantity  of  land,  and 
Hitting  it  into  cultivation.  The  grants  were 
tot  to  exceed  six  or  eight  arpents  in  front; 
wusJry  not  so  much  was  granted ;  and  the  lands 
*ere  to  adjoin.  Annually  the  Mississippi  over- 
lows,  and  to  prevent  an  inundation  of  tbe 
oontry,  heavy  and  expensive  embankments 
re  required,  and  they  must  be  continuous;  and 
re  so.  for  hundreds  of  miles,  on  the  banks  of 
181*]  *the  river.  The  country  would  be 
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worthless  without  them.  It  had  been  reclaimed 
from  the  water  by  this  means  and  the  ditches, 
by  the  French  and  Spanish  front  proprietors; 
and  on  the  keeping  up  of  the  levees  the  value 
of  the  back  lands  depended;  the  great  expense, 
and  constant  watchings,  during  a  part  of  the 
year,  to  guard  against  inundation,  and  that  of 
the  whole  country,  by  a  break  in  the  levee  at 
any  one  place,  involve  public  considerations  to 
Louisiana  of  the  highest  magnitude;  and  those 
whose  duty  and  interest  it  was  to  prevent  it — 
the  front  owners— had  extended  to  them,  by 
tbe  Spanish  government,  peculiar  privileges, 
and  which  the  United  States  at  an  early  day 
recognized. 

A  board  of  commissioners  was  established 
by  tbe  Act  of  March  2,  1805,  whose  duty  it 
was  to  examine  and  report  to  Congress  on 
French  and  Spanish  claims  to  lands  in  that 
section  of  country:  and  by  the  supplementary 
Act  of  April  21,  1800,  section  5,  it  was  made 
their  further  duty,  among  other  things,  "  to 
inquire  into  tbe  nature  and  extent  of  claims 
which  may  arise  from  a  right  to  a  double  or 
additional  concession  on  the  back  of  grants  or 
concessions  heretofore  made,"  "and  to  make  a 
special  report  thereon  to  the  Secretary  of  the 
Treasury,  which  report  shall  be  by  him  laid  bo- 
fore  Congress  at  their  next  session.  And  the 
lands  which  may  be  embraced  in  such  report 
shall  not  be  otherwise  disposed  of  until  a  decis- 
ion of  Congress  shall  have  been  had  there- 
upon." 

The  commissioners  were  engaged  for  some 
six  years  in  the  Orleans  territory  In  pursuing 
their  investigations,  and  their 'reports  were 
laid  before  Congress  by  the  Secretary  of  the 
Treasury  early  in  1812.  But  in  the  mean  time 
it  was  well  known  what  course  had  been  pur- 
sued by  the  board  in  regard  to  all  descriptions 
of  claims,  and  among  others  of  back  conces- 
sions. Instances  in  the  report  will  be  found  in 
2  Am.  State  Papers,  297,  887.  Of  claim  (p. 
297)  No.  101,  the  board  says:  "Benj.  Babin 
claims  a  second  depth  of  forty  arpents,  lying 
immediately  back  of  a  front  or  first  depth, 
which  we  have  already  confirmed  to  him 
among  the  confirmed  claims." 

"  The  claimant  has  no  other  foundation  for 
his  title  to  the  second  depth  than  having  occu- 
pied the  front  and  first  depth,  and  having  oc- 
casionally supplied  himself  with  timber  from 
this  second  depth." 

"According  to  the  laws,  customs,  and 
usages  of  the  Spanish  government,  no  front 
proprietor,  by  any  act  of  his  own,  could  ac- 
quire a  right  to  lands  further  back  than  the 
ordinary  depth  of  forty  arpents;  and  although 
the  Spanish  government  has  invariably  refused 
to  grant  the  second  depth  to  any  other  than  the 
front  proprietor,  yet  nothing  short  of  a  grant 
or  warrant  of  survey  from  the  governor  could 
confer  a  title  or  right  to  the  land;  wherefore 
we  reject  the  claim."  We  give  this  as  an  in- 
stance of  many  similar  ones  reported. 

The  statement  applies  to  all  front  tracts, 
where  only  the  first  *  forty  arpents  had  [*182 
been  granted  by  France  or  Spain.  Instead  of 
granting  the  back  lands  as  a  donation,  the  gov- 
ernment of  the  United  States  extended  to  the 
front  owner  a  preference  of  entry,  by  the  Act 
of  1811;  and  if  the  entry  was  not  made,  the 
land  was  reserved,  as  above  stated.    No  ques- 
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t  ion  affecting  the  titles  to  lands  in  Louisiana  was 
more  interesting  to  the  old.  inhabitants  than 
the  one  concerning  the  back  lands;  and,  al- 
though the  former  government  had  granted 
them  in  probably  but  few  instances,  yet  this 
was  quite  immaterial  to  front  owners  at  that 
time,  as  they  had  the  privilege  of  getting  wood 
and  timber  from  them,  and  the  lands  were  in 
no  danger  of  being  granted  to  another.  That 
back  lands  at  all  times  meant  those  in  the  rear 
between  the  extended  front  lines  in  the  rear, 
to  the  distance  of  forty  arpents  (each  line  be- 
ing a  straight  one  throughout),  we  suppose  to 
be  undoubted,  as  a  general  rule,  although 
there  may  have  been  exceptions  to  it. 

Many  tracts  had  no  doubt  been  surveyed 
for  the  purpose  of  having  them  acted  on  by 
boards  of  commissioners ;  but  the  record  docs  not 
show  that  any  of  the  front  tracts  in  township 
No.  11  had  been  surveyed  by  public  authority; 
which  could  only  be  done,  after  the  passing  of 
the  Act  of  February  28,  1800,  under  the  super 
intendence  of  the  Surveyor  General — and  all 
other  surveys  were,  by  the  third  section  of  that 
act,  declared  to  lie  private  surveys,  on  which 
no  patent  could  issue  for  an  incomplete  claim, 
after  it  was  confirmed  by  Congress.  And  this 
law  applied  equally  to  confirmations  by  the 
commissioners,  under  the  Act  of  March  3, 
1807,  whose  adjudications  were  final,  and 
authorized  a  patent  to  issue  thereon. 

When  the  first  two  acts  of  1811  and  1820 
were  passed,  it  was  known  that  no  township 
surveys  Had  been  made  in  much  the  greater 
portion  of  the  country  to  which  the  acts  ap- 
plied; in  reference  to  this  state  of  the  country 
Cong]  ess  legislated,  and  therefore  it  was  pro- 
vided by  the  fifth  section  of  the  Act  of  1811, 
that  the  principal  deputy-surveyor  of  each 
district  should  be,  and  was  authorized,  "under 
the  superintendence  of  the  surveyor  of  the  public 
lands  south  of  the  State  of  Tennessee,"  to  cause 
to  be  surveyed  the  tracts  claimed  by  virtue  of 
that  section,  that  is,  preference  rights;  and  in 
nil  cases  where  there  were  bends  in  rivers  (as  in 
the  case  before  us),  on  which  the  granted  tract 
bordered,  and  there  were  adjacent  claims  of  a 
similar  nature,  and  each  claimant  could  not  ob- 
tain a  tract  of  equal  quantity  with  the  orig- 
inal front  tract,  then  it  should  be  the  duty 
of  the  surveyor  to  divide  the  vacant  land 
between  the  several  claimants,  in  such  man- 
ner as  to  him  might  appear  most  equitable. 

Three  years  were  allowed  from  the  date  of  the 
act  for  those  entitled  to  give  notice  in  writing, 
stating  the  situation  and  extent  of  the  tract 
each  wished  to  purchase;  and  for  which  he 
was  to  make  payment,  according  to  the  then 
credit  system.  But  if  he  failed  in  either,  the 
right  to  pre  emption  should  cease  and  become 
1 83*1  void ;  and  *thc  land  might  be  purchased 
thereafter  by  any  person,  as  other  public  lands. 
As  no  public  surveys  existed, from  which  it  could 
be  ascertained  at  the  register's  offices  what 
the  back  lands  of  the  numerous  tracts  were; 
and  as  entries  were  contemplated  in  advance 
of  the  public  township  surveys,  some  mode 
of  ascertaining  the  quantity  and  form  each 
front  owner  was  entitled  to  was  indispensable. 
And  the  mode  adopted  by  Congress  was  to 
make  the  principal  deputy-surveyor  of  the 
particular  district  the  judge  of  form  and  quan- 
tity; subject,  however,  to  the  superintendence 
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of  his  principal,  the  surveyor-in-chief  of  the 
lands  south  of  Tennessee. 

This  officer  (as  well  as  the  principal  deputy) 
was  by  the  acts  of  1812  (April  25th)  and  1836 
(July  4),  subject  to  the  direct  control,  anil  bound 
by  the  instructions,  of  the  commissioner  of  tbe 
general  land  office ;  and  so  was  the  commisanc  - 
er  subject  to  the  control  of  the  President. 
through  the  Secretary  of  the  Treasury,  ss  will 
be  seen  by  the  opinion  of  the  Attorney -General 
of  Julv  4,  1836.  (2  Public  Lands,  Laws,  Opin- 
ions, ice..  103.)  So  that,  in  the  end,  it  devolved 
on  the  President,  by  aid  of  the  secretary,  as 
in  other  instances,  to  see  the  acts  of  Congress 
above  set  forth  duly  executed;  and  this  was 
done  through  the  commissioner  of  the  general 
land  office. 

On  the  18th  of  March,  1838  (2  Land  Lav;, 
578,  No.  510),  the  commissioner,  by  an  instruc- 
tion to  the  registers  and  receivers  of  Louisiana, 
gave  a  construction  to  the  Act  of  June  13th, 
1832:  1.  That  where  the  back  lands  had  been 
offered  for  sale  and  sold,  after  the  passing  of 
the  act,  still  the  front  owner  was  to  be  per- 
mitted to  enter  them.  2.  Where  the  back 
tracts  had  not  been  surveyed  and  connected 
with  the  adjoining  public  lands,  and  the  quan- 
tity could  not  be  ascertained  at  the  time  of 
payment,  the  party  claiming  should  be  required 
to  pay  for  the  maximum  quantity  to  which 
he  could  be  entitled  under  the  law;  and  any 
excess  of  payment  found  on  actual  surrey 
should  thereafter  be  refunded  to  the  party,  on 
instructions  to  that  effect,  to  be  given  from  the 
general  land  office. 

The  form  of  the  receiver's  receipt  for  the 
payment  is  there  given;  showing  the  land  had 
not  yet  been  surveyed.  And  the  register  was 
instructed  not  to  transmit  tbe  certificate  of 
purchase  until  the  survey  was  completed, 
whereby  the  quantity  would  be  ascertained. 
The  commissioner  also  informed  the  registers 
and  receivers  that  the  surveyor-general  had 
been  directed  to  advise  them  as  to  the  course 
to  be  pursued  by  the  claimants  in  cases  when 
the  back  tracts  remained  to  be  surveyed. 

In  executing  the  Act  of  1882,  tbe  foregoinr 
instructions  were  of  course  pursued,  and  en- 
tries received  on  such  notices  of  chum  as  par- 
lies saw  proper  to  file,  subject  to  tbe  risk  of 
being  curtailed  by  the  proper  public  surveys, 
approved  by  the  surveyar-geoeral.  And  Sir. 
Harper  proves  that  on  these  terms  notices  of 
claim  were  received,  under  tbe  Act  of  1830, 
in  1822,  when  Bringier's  claim  was  *en-  [M84 
tered.  Harper  was  then  the  register  at  New 
Orleans.  It  is  manifest  that  in  no  other  war 
could  the  acts  of  1820  or  1832  be  executed, 
than  by  general  surveys  of  the  back  lands, 
whereby  the  portion  of  each  claimant  vat 
marked  out.  Nor  could  any  survey  in  town- 
ship No.  11  be  recognized  by  the  register  after 
the  appointment  of  the  Surveyor-General  of 
Louisiana,  and  the  extinguishment  of  the 
offices  of  the  principal  deputies  (May  1st,  1831) 
other  than  such  as  were  approved  by  the  sur- 
veyor general.  None  was  made  of  Bringier'a 
claim,  so  far  as  we  are  informed,  before  that 
time,  which  received  the  sanction  of  any  de- 
partment of  the  general  land  office,  ana  no 
which  a  patent  certificate  and  patent  could 
issue.  Of  Rightor's  survey,  we  have  already 
spoken.     Wilson's  was  a  mere  private  act.  at 
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the  instance   of  Bringier,  and    not  recorded 

anywhere.  The  Instruction  of  July  25th,  1888 
(2  Land  Laws,  No.  1009),  applies  to  Bringier's 
case  as  well  as  others:  the  register  and  receiver 
are  there  directed  to  issue  the  certificate  of 
pnrchase  in  cases  where  an  overpayment  has 
been  made  for  back  lands,  by  "describing  each 
tract  by  section,  township,  range,  and  area,  as 
returned  by  the  Surveyor- General, "assuming 
the  plan  approved  by  him  to  have  settled  the 
equities  of  parties  claiming  under  the  pre-emp- 
tion tews,  as  to  extent  and  boundary.  And 
our  opinion  is,  that  the  survey  of  township 
So.  11,  approved  by  H.  8.  Williams,  Survey - 
or-Oeneral  of  Louisiana,  on  the  5th  of  August, 
1884,  was  made  in  execution  of  the  acts  of 
Congress,  and  governs  the  rights  of  the  parties 
before  this  court;  that  to  the  land  there  desig- 
nated as  "  back  land  "  of  the  Whitehall  tract. 
Bringier's  equity  attached,  by  his  notice  of 
claim  and  the  payment  of  his  money,  in  1822, 
and  to  none  other.  And  that,  by  the  same 
survey,  the  equities  of  Landry  and  Jourdan, 
acquired  by  their  entries,  are  established  as 
the  better  title  to  the  extent  of  "back  land" 
attached  to  their  respective  tracts  by  the  sur- 
vey. And  to  that  extent  they  are  respectively 
entitled  to  recover,  as  against  the  claim  of  the 
defendant,  set  forth  in  the  answers. 

Some  stress,  in  the  argument,  was  laid  on 
the  fact  that  possession  had  been  held  of  the 
land  in  dispute,  under  Bringier's  claim,  for 
more  than  ten  years  before  the  suits  of  Landry 
and  Jourdan  were  brought,  and  therefore  the 
petioners  were  barred  by  prescription  and  lim- 
itation in  Louisiana.  Prescription  of  ten  years' 
possession  is  relied  on  in  defense  by  a  direct 
plea,  and  made  up  part  of  the  defense. 

To  this  ground  of  defense,  it  is  a  sufficient 
answer  to  say,  that  Jourdan  first  acquired  his 
interest  in  1884,  and  Landry  his  in  1886  ;  up 
to  that  time  the  lands  they  claim  belonged  to 
the  United  States,  as  part  of  the  public  domain, 
and  on  which  the  defendant,  Barrett,  and  those 
under  whom  he  claims,  were  trespassers  :  and 
that  no  trespass  of  the  kind  can  give  title  to 
the  trespasser,  as  against  the  United  States,  or 
bar  the  right  of  recovery  ;  nor  had  the  opera- 
185*]  tion  *of  time  any  effect  as  against 
Landry  and  Jourdan,  until  they  respectively 
purchased. 

By  the  Constitution,  Congress  is  given 
"power  to  dispose  of  and  make  all  needful 
.  rules  and  regulations  respecting  the  territory  or 
other  property  of  the  United  States  ; "  for  the 
disposal  of  the  public  lands,  therefore,  in  the 
new  States,  where  such  lands  lie.  Congress 
may  provide  by  law ;  and  haying  the  constitu- 
tional power  to  pass  the  law,  it  is  supreme  ;  so 
Congress  may  prohibit  and  punish  trespassers 
on  the  public  lands.  Having  the  power  of 
disposal  and  of  protection,  Congress  alone  can 
deal  with  the  title,  and  no  State  law.  whether 
of  limitations  or  otherwise,  can  defeat  such 
title. 

For  the  foregoing  reasons,  we  order  the  judg- 
ment of  the  Supreme  Oourtof  Louisiana  to  be 
rtwrted,  and  that  the  cause  be  remanded,  &e. 


Hev'g  13  La.,  24. 

Cited— 4  How.,  448;  8  How.,  340:  1  Wood.  &  M., 


JEREMIAH  CARPENTER.  Appellant, 
v. 
THE  PROVIDENCE  WASHINGTON  IN- 
SURANCE COMPANY. 

Insurance — notice  subsequent  insurance — re- 
quired to  be  indorsed  on  policy — notice  denied 
— proof— weight  of  evidence— parol  evidence. 

A  policy  of  Insurance  contained  a  stipulation, 
that  if  the  insured  then  had,  or  thereafter  should 
have,  any  other  Insurance  upon  the  same  property, 
notice  thereof  should  be  given  to  the  company, 
and  the  same  indorsed  upon  the  polloy,  or  other- 
wise acknowledged  by  the  company  in  writing ;  in 
default  of  which  the  policy  should  cease. 

A  bill  was  Died  in  equity  by  the  insured,  alleging 
that  notice  was  given  to  the  insurance  oorapany. 
and  praying  that  the  company  might  be  compelled 
to  Indorse  the  notice  upon  the  policy,  or  otherwise 
acknowledge  the  same  in  writing. 

When  the  answer  of  the  company,  sworn  to  by 
the  then  president,  denies  the  reception  of  the 
notice,  to  the  best  of  his  knowledge  and  belief,  the 
question  becomes  one  of  fact  ana  of  law ;  of  fact, 
whether  the  evidence  offered  by  the  complainant 
Is  sufficient  to  sustain  the  allegation ;  and  of  law, 
whether,  if  so,  this  court  can  compel  the  company 
to  acknowledge  it. 

The  answer  being  responsive  to  the  bill,  and 
denying  the  allegation,  under  oath,  the  general 
rule  la,  that  the  allegation  must  be  proved,  not  only 
by  the  testimony  of  one  witness,  but  by  some  ad- 
ditional evidence. 

Several  qualifications  and  limitations  of  this  rule ' 
examined. 

The  circumstances  of  this  case  are  such  that  the 
general  rule  applies. 

Two  witnesses  are  produced  by  the  complainant 
to  prove  the  notice,  but  neither  of  them  swears 
positively  to  it,  and  the  circumstances  of  the  case 
do  not  strengthen  their  testimony. 

The  rules  by  which  parties  are  sometimes  allowed 
to  introduce  parol  evidence  with  reference  to  a 
written  contract  do  not  apply  to  this  case,  where 
the  parol  proof  is  offered  by  the  complainant,  seek- 
ing to  show  a  fact  which.  If  true,  would  establish 
a  breach  of  duty  in  the  defendants,  happening 
after  the  original  contract  was  made. 

The  question  of  law  which  would  arise  If  the 
notice  were  sufficiently  proved  by  the  complainant 
need  not  be  decided  In  this  case. 

THIS  case  was  brought  up  by  appeal  from 
the  Circuit  Court  of  the  Unitea  States  for 
the  District  of  Rhode  Island,  sitting  as  a 
•court  of  equity.  The  bill  was  filed  [»186 
by  Carpenter  against  the  insurance  company, 
and  referred  to  an  action  at  law,  which  he 
brought  against  said  company  in  1889,  and 
which  was  brought,  by  writ  of  error,  to  the 
Supreme  Court  of  the  United  States.  It  is 
reported  in  16  Peters,  495.  The  opinion  of  the 
court  sets  forth  the  facts  in  the  case,  and  they 
need  not  be  repeated. 

The  present  bill  averred  that  the  Providence 
Washington  Insurance  Company  did  receive 
notice  of  the  existence  of  an  insurance  made  at 
the  office  of  the  American  Insurance  Company, 
which  said  notice  was  given  under  the  terms  of 
the  policy,  and  that  it  was  the  duty  of  said 
Providence  Washington  Insurance  Company 
to  have  indorsed  said  notice  upon  said  policy, 
at  their  office,  or  otherwise  acknowledged  I  he 
same  in  writing,  by  reason  of  which  neglect 
the  complainant  lost  his  right  at  common  law 
to  claim  the  amount  of  the  insurance,  viz., 
fifteen  thousand  dollars.    It  then  prayed  for  a 
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Note.— That  verified  answer  of  defendant  is  evi- 
dence in  htii  behalf,  in  equity  cases,  to  overcome  which 
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v.  Blake,  6  Wheat.,  468. 
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decree  to  compel  the  said  company  to  indorse 
said  notice  on  said  policy,  or  otherwise  ac- 
knowledge the  same  in  writing,  according  to 
the  teims  of  their  policy,  as  they  long  since 
ought  to  have  done,  and  further  to  compel  the 
said  company  to  pay  the  said  sum  of  fifteen 
thousand  dollars,  with  interest,  &c.,  <fec. 

By  referring  to  the    record   in  the  former 
suit,  it  will  be  seen  that  Carpenter  and  his  as- 
signors obtained  policies  of  insurance  from  two 
companies,  as  follows  : 
Providence  Wash.  Ins.  Co.     American  Ins.  Co. 

1885.  September  27.        1886.  December  12. 

1886.  September  20.        1887.  December  14. 

1887.  September  27.        1888.  December  11. 

1888.  September  27. 

Prior  to  the  policy  of  December  12th,  1836, 
the  then  owner  of  the  property  insured  made 
an  erroneous  representation  of  the  value  of  the 
property  proposed  to  be  insured,  which 
vitiated  the  policy,  and  a  suit  brought  upon  it 
was  abandoned. 

The  policy  of  September  27th,  1888,  upon 
which  the  suit  at  law  and  the  present  proceed- 
ing in  chancery  were  founded,  contained, 
amongst  other  provisions,  the  following  : 

"And  if  the  said  insured,  or  their  assigns, 
shall  hereafter  make  any  other  insurance  on  the 
same  property,  and  shall  not,  with  all  reasona- 
ble diligence,  give  notice  thereof  to  this  cor- 
poration, and  nave  the  same  indorsed  on  this 
instrument,  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be 
of  no  further  effect." 

"  And  provided  further,  that  in  case  the  in- 
sured shall  have  already  any  other  insurance 
against  loss  by  fire  on  the  property  hereby  in- 
sured, not  notified  to  this  corporation,  nor 
mentioned  in  nor  indorsed  upon  this  policy, 
then  this  insurance  shall  be  void  and  of  no 
effect." 

187*]  •  Annexed  to  the  policy  were  the  pro- 
posals and  conditions  on  which  the  policy  was 
asserted  to  be  made,  one  of  which  was  as 
follows  : 

"  V.  Notice  of  all  previous  Insurances  upon 
property  insured  by  this  company  shall  be 
given  to  them,  and  indorsed  on  this  policy,  or 
otherwise  acknowledged  by  the  company  in 
writing,  at  or  before  the  time  of  their  making 
insurance  thereon  ;  otherwise  the  policy  made 
by  this  company  shall  be  of  no  effect.  And  in 
case  of  subsequent  insurances  on  property 
insured  by  this  company,  notice  thereof  must 
also,  with  all  reasonable  diligence,  be  given  to 
them,  to  the  end  that  such  subsequent  in- 
surance may  be  indorsed  on  the  policy  made 
by  this  company,  or  otherwise  acknowledged 
in  writing  :  in  default  whereof,  such  policy 
shall  thenceforth  cease  and  be  of  no  effect. 
And  in  case  of  loss,  this  company  shall  be  lia- 
ble for  such  ratable  proportion  of  loss  or 
damage  happening  to  the  subject  insured,  as 
the  amount  insured  by  this  company  shall  bear 
to  the  whole  amount  insured  thereon,  without 
reference  to  the  dates  of  the  different  policies." 

In  the  suit  at  law,  the  court  decided— 

1.  That  the  circumstance  of  the  early  poli- 
cies being  held  by  mortgages  did  not,  of  itself, 
dispense  with  the  necessity  of  a  notice  by 
Carpenter. 

2.  That  the  misrepresentation  to  the  Amer- 
ican Insurance  Company  did   not,  of  itself, 


make  the  policy  absolutely  void,  so  as  to  dis- 
pense with  the  necessity  of  notice. 

8.  That,  at  law,  whatever  might  be  the 
case  in  equity,  mere  parol  notice  ofthe  insur- 
ance made  in  the  American  Insurance  Com- 
pany was  not,  of  itself,  sufficient  to  comply 
with  the  requirements  of  the  policy  declared 
on  ;  but  that  it  was  necessary,  in  case  of  any 
such  prior  policy,  that  the  same  should  not 
only  be  notified  to  the  company,  but  should  be 
mentioned  in  or  indorsed  upon  the  policy : 
otherwise  the  insurance  was  to  be  void  and  of 
no  effect 

Under  this  decision,  the  plaintiff,  Carpenter, 
having  lost  his  suit,  filed  a  bill  on  the  equity 
side  of  the  court,  averring  that  in  December. 
1886,  and  December,  1887,  and  at  divers  other 
times,  the  Providence  Washington  Insurance 
Company  had  notice  from  Wheeler  A  Co.  of 
the  insurance  at  the  office  of  the  American 
Insurance  Company,  and  that  said  notices  were 
given  for  the  purpose  of  having  the  same  in- 
dorsed on  the  policy  at  the  office  of  the  Provi- 
dence Washington  Insurance  Company,  or 
otherwise  acknowledged  by  them  in  writing. 
The  bill  further  averred,  that  it  was  the  dory  of 
said  insurance  company  to  have  indorsed  said 
notice  upon  said  policy  at  their  office,  or  to  htTe 
otherwised  acknowledged  the  same  in  writing. 
The  prayer  of  the  bill  is  recited  in  the  com- 
mencement of  this  statement. 

The  defendants  filed  an  answer  and  an 
amended  answer.  In  the  amended  answer, 
they  deny  that  said  policies  of  insurance,  or 
•either  of  them,  executed  by  the  said  1*188 
American  Insurance  Company,  and  bearing 
date  the  12th  day  of  December,  A  D.  18M, 
the  14lh  day  of  December,  A.  D.  1887,  and  the 
11th  day  of  December,  A  D.  1888,  were  noti- 
fied to  these  defendants  in  any  form,  or  that 
these  defendants  had  any  knowledge  or  suspi- 
cion of  the  existence  of  said  policies,  or  either  of 
them,  until  long  after  the  execution,  by  these 
defendants,  of  the  policy  of  the  27b  day  of 
September,  A.  D.  1888. 

They  then  aver  that  they  executed  Mid  policy 
of  the  27th  of  September,  A  D.  1888.  in  entire 
ignorance  of  all  said  policies  at  the  said  Ameri- 
can Insurance  Office,  and  in  the  full  belief  that 
the  said  policy  by  these  defendants  was  all  the 
insurance  which  the  said  plaintiff  had  on  the 
property  insured. 

They  object  to  the  admission  of  any  evidence 
that  said  policies  by  the  said  American  Insur- 
ance Company,  of  the  12lh  of  December,  A 
D.  1886,  and  the  14th  of  December,  A.  D.  1887. 
were  notified  to  these  defendants,  except  the 
mention  of  said  policies  in  the  policy  executed 
by  these  defendants,  or  the  indorsement  of  the 
same  thereon;  and  also  object  to  the  admission 
of  any  evidence  that  said  policy  executed  by  the 
said  American  Insurance  Company  on  the  11th 
day  of  December,  A.  D.  1888,  was  notified  to 
these  defendants,  except  the  indorsement  of 
said  notice  on  said  policy  of  the  27th  of  Sep- 
tember, A.  D.  1888,  or  an  acknowledgment  by 
these  defendants  in  writing  of  such  policy. 

The  answer  then  sets  out  specwcfclry  the 
misrepresentation  under  which  the  American 
Insurance  Company  had  executed  the  pohcW 
of  1886,  1887,  and  1888,  and  claims  the  benefit 
of  it,  alleging  that  if  notice  had  been  given  to 
the  defendants  of  these  policies,  their  existence. 
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coupled  with  the  representations  which  had 
been  made,  would  have  led  the  defendants  to 
believe  that  both  policies  would  have  left  a 
sufficient  proportion  of  the  property  at  the  risk 
of  the  owner,  and  consequently  they  would 
have  had  no  objection  to  executing  the  policy 
of  the  37th  of  September,  1838,  or  to  indorsing 
a  notice  of  the  policy  of  December  11th,  1888, 
upon  their  policy. 

The  answer  then  pleads  the  former  verdict 
and  judgment  in  bar. 

Amongst  other  evidence  taken  in  the  cause 
were  the  depositions  of  Samuel  G.  Wheeler,  a 
former  owner  of  half  the  mill,  Allen  O.  Peck, 
secretary  of  the  American  Insurance  Company, 
and  Warren  S.  Greene,  the  secretary  of  the 
Providence  Washington  Insurance  Company 
from  October,  1886,  to  that  time. 

Wheeler  deposed,  that  he  caused  insurance  to 
be  effected  upon  the  property  in  December, 
1836,  at  the  American  office*  in  Providence; 
that  there  was  a  pre-existing  policy  in  the  office 
of  the  Providence  Washington  Insurance 
Company;  that  he  gave  notice,  by  letter,  to  the 
late  president  of  the  latter  company,  Mr.  Jack- 
son, of  the  insurance  effected  in  the  former 
'  180*]  about  the  time  when  it  'was done,  viz., 
in  December,  1886;  that  he  had  no  copy  of  the 
letter;  that  the  recollection  was  distinctly  on 
his  mind  that  he  did  write  such  a  letter;  that 
be  was  an  agent  for  the  Providence  Washington 
office,  and  well  acquainted  with  the  terms  and 
conditions  of  a  policy  of  insurance,  and  of  the 
necessity  of  giving  notice. 

On  his  cross-examination,  he  stated  the  con- 
tents of  the  letter  to  be  a  notice  of  the  insurance 
of  (6,000  at  the  American  office,  with  a  request 
that  the  necessary  entry  should  be  made  on  the 
books  of  the  company;  that  he  could  find  no 
letter  from  Mr.  Jackson,  in  reply :  that  he  had 
not  any  distinct  recollection  of  having  received 
a  reply;  that  he  had  no  business  of  his  own 
which  required  a  clerk,  and  therefore  employed 
none  for  himself;  that  his  impression  was,  that 
he  put  the  letter  into  the  post  office,  but  could 
not  say  positively;  and  in  reply  to  an  interroga- 
tory why  he  did  not  take  a  copy  of  the  letter  lo 
Mr.  Jackson,  answered  as  follows: 

Answer.  "The  first  reason  is,  which  may 
have  operated  on  my  mind,  that  I  did  not  at 
that  time  know  that  it  was  necessary  to  get 
from  the  office  an  acknowledgment  in  writing 
that  notice  had  been  received.  I  supposed  it 
only  necessary  to  mbke  the  communication  in 
the  usual  way.  And  the  other  was,  that  after 
I  removed  to  New  Jersey,  my  correspondence 
was  so  limited  that  I  did  not  always  take  copies; 
sometimes  they  were  copied  by  members  of  my 
family,  sometimes  I  copied  minutes  only,  and 
sometimes  didn't  copy  at  all. 

Allen  O.  Peck,  being  sworn,  and  shown  the 
tetter  from  Samuel  G.  Wheeler  to  him,  dated 
December  18th,  1887,  and  a  copy  of  this  reply, 
dated  December  18th,  1887  (above  referred  to). 
testified,  that  it  was  the  common  practice  to  car- 
ry letters  of  this  nature  to  the  Washington  office ; 
that  he  recollected  distinctly  having  an  inter- 
view with  Mr.  Jackson,  president  of  the 
Washington  Insurance  Company,  upon  the  sub- 
ject, at  the  Washington  office;  and  that  he  had 
no  doubt  that  he  did  carry  the  letter  from 
Samuel  G.  Wheeler,  of  December  18th,  1887, 
to  the  Washington  office,  and  show  the  same  to 
Howard  4. 


Mr.  Jackson ;  but  he  had  no  recollection  of  so 
carrying  said  letter,  or  banding  it  to  Mr.  Jack- 
son ;  that  his  impression  that  be  did  carry  said 
letter,  and  present  it  to  Mr.  Jackson,  is  derived 
from  the  fact  that  it  was  his  custom  to  commu- 
nicate such  information  in  that  way;  that  what- 
ever communication  was  made,  was  made  to 
Mr.  Jackson;  that  the  representation  referred  to 
in  the  first  letter  of  Samuel  G.  Wheeler  to  the 
American  office,  as  being  in  the  Washington 
office,  was  obtained  by  him  from  the  Washing- 
ton office  for  examination;  that  whatever  com- 
munications were  made  by  him  were  made  to 
Mr.  Jackson,  be 'being  the  active  organ  of  the 
company;  that  he  had  no  doubt  he  did  show 
the  letter  aforesaid  to  Mr.  Jackson,  but  that  he 
had  no  recollection  of  having  'done  so,  [*190 
and  that  the  statement  he  now  makes,  that  he 
did  so,  is  founded  on  the  fact  that  such  was  his 
practice  in  similar  cases;  that  Mr.  Jackson  died 
in  April,  1888. 

Warren  S.  Greene  deposed  that  there  was  no 
record,  memorandum,  or  notice  on  the  books, 
records,  or  papers  of  the  Providence  Washing- 
ton Insurance  Company,  of  insurance  on  the 
Glencoe  Mill  by  the  American  Insurance  Com- 
pany; that  Mr.  Jackson,  late  president  of  the 
office,  died  on  the  18th  of  April,  1888,  having 
been  confined  to  his  house  by  sickness  between 
two  and  three  weeks;  that  he  was  not  confined 
so  as  to  keep  him  away  from  his  business  till 
his  last  sickness. 

The  complainant  took  the  depositions  of 
Joseph  Strong.  Richard  A.  Beading.  Edward 
W.  Laight,  and  Lewis  Phillips,  of  the  city  of 
New  York,  and  Joseph  Balch  and  Charles  W. 
Cartright,  of  Boston,  as  to  the  usage  and  prac- 
tice of  insurance  companies,  who  testified  that 
it  was  not  the  practice  of  their  or  other  offices, 
after  notice  of  a  policy  upon  the  same  property 
at  another  office,  to  require  notice  of  the  renew- 
al of  such  policy  at  such  other  office.  To  cross- 
interrogatories,  these  deponents  replied,  that 
notice  should  be  given  in  the  manner  prescrilied 
in  the  policy,  and  that  where  such  notices  were 
verbal  they  were  not  sufficient,  unless  some 
memorandum  of  them  was  made  on  the  books 
of  the  company;  that  the  practice  of  not  re- 
quiring notice  of  the  renewal  of  other  insurance 
was  confined  to  cases  where  the  original  notice 
was  given  in  the  mode  prescribed  in  the  policy. 

At  November  Term,  1848,  the  cause  came 
on  for  hearing,  upon  bill,  answer,  and  the  tes- 
timony, when  the  court  decreed  that  the  bill 
should  be  dismissed,  with  costs. 

From  this  decree,  an  appeal  brought  the  ense 
up  to  this  court. 

The  case  •  was  submitted,  on  printed  argu- 
ments, by  Mr.  Whipple  and  Mr.  Wood  for  the 
appellant,  and  Mr.  R.  W.  Ghreene  and  Mr.  Ser- 
geant for  the  appellees. 

As  the  decision  of  the  court  turned  upon  the 
sufficiency  of  the  proof  of  the  fact  that  notice 
was  given  to  the  company,  the  arguments  of 
counsel  upon  other  points  are  Omitted. 

Mr.  Whipple,  for  the  appellant,  stated  the 
case,  and  then  proceeded : 

The  whole  case  (with  the  exception  of  some- 
thing about  the  merits  having  been  tried  at  law) 
is  involved  in  the  above  extracts  from  the  an- 
swers, and  they  present  two  questions.  First. 
Is  there  sufficient  proof  of  the  fact  of  notice? 
And  second.  If  there  is,  will  the  misrepresen- 
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tation  at  the  American  office  have  the  same  ef- 
fect as  if  it  had  been  made  at  the  Washington 
office?  The  last  is  in  the  nature  of  a  prelimi- 
nary question,  and  entitled  to  the  earliest  atten- 
tion. 

191*1  '[The  argument  upon  this  point  is 
omitted.] 

The  great,  and  I  consider  the  only,  question 
in  the  case  is  the  sufficiency  of  the  evidence  to 
establish  the  fact  of  notice  to  the  Washington 
office  previous  to  September,  1838  (the  dale  of 
the  last  and  existing  policy  sought  to  be  re- 
formed), of  the  existence  of  a  previous  policy 
at  the  American  office,  upon  the  same  prop- 
erty. I  say  a  previous  policy  at  the  Amer- 
ican office,  because  there  never  was  but 
one  policy  at  that  office,  the  policy  of  the 
12th  December,  1836.  No  new  policy  was 
ever  effected,  but  that  policy,  that  insurance, 
.  was  renewed  on  the  14th  December,  1887,  by 
a  renewal  receipt,  and  again  renewed  in  De- 
cember, 1838. 

The  representation  of  December.  1886,  ex- 
pended to  all  subsequent  renewals,  because  it 
was  the  same  insurance. 

The  clauses  in  the  policy  now  in  dispute  re- 
quire that  notice  shall  be  given  of  "any  other 
insurance  "  prior  to  or  subsequent.  If  notice 
had  been  given  to  the  defendants  of  the  policy 
at  the  American  office  of  the  12th  December, 
1836,  and  indorsed  upon  the  policy  of  the  de- 
fendants, it  would  be  a  strained  construction 
of  the  words  "  any  other  insurance,"  to  extend 
them  to  subsequent  renewals  of  the  same  pol- 
icy. Without  any  previous  knowledge  of  their 
opinions  or  practice,  the  plaintiff  has  taken  the 
depositions  of  the  most  experienced  underwrit- 
ers in  Boston  and  New  York. 

The  interrogatories  propounded  are  in  page 
70  of  the  record.  By  the  answers  of  Joseph 
Balch  and  Charles  W.  Cartwright,  it  appears, 
1st,  that  notices  are  usually  verbal;  2d,  that  it 
is  the  practice  for  the  office  to  note  the  notice 
on  the  margin  of  the  policy;  3d,  that  it  has  not 
been  the  practice  to  require  notice  of  the  re- 
newals of  policies. 

By  the  depositions  of  Strong,  Phillips,  Read- 
ing, and  Laight,  it  appears,  1st,  that  notices 
are  usually  verbal;  2d,  that  it  is  considered 
the  duty  of  the  office  either  to  reject  the  prop- 
osition and  cancel  the  policy,  or  to  make  the  in- 
dorsement on  the  books  of  the  company,  or  on 
the  policy;  3d,  that  it  is  not  the  practice  in 
New  York  to  require  notice  of  a  renewal. 

It  further  appears  by  the  depositions,  that  it 
.  is  not  the  practice  in  New  York  or  Boston  to 
make  such  a  defense,  unless  in  cases  of  a  well 
grounded  belief  that  fraud  has  been  practiced. 

The  defendants  have  not  attempted  to  estab- 
lish any  different  practice  or  usage  in  Provi- 
dence. Here,  as  everywhere  else,  these  notices 
are  usually  verbal. 

_  Mr.  Reading  says:  "When  notice  is  given 
of  another  policy,  we  receive  or  reject  it.  If 
we  reject  it,  we  cancel  our  own  policy.  11  we 
accept  it,  we  require  no  notice  of  the  renewal." 

I  have  referred  to  the  answers  Jo  the  cross-in- 
terrogatories by  the  defendants.  The  answers 
to  the  direct  interrogatories  are  equally  strong 
and  conclusive. 

The  praver  of  our  bill  is  for  a  "  decree  com- 
192*J  pelling  said  company  *to  indorse  said 
notice  on  said  policy,  or  otherwise  acknowl- 
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edge  the  same  in  writing,  according  to  the 
terms  of  their  policy,  as  they  long  since  ought 
to  have  done,"  &c. 

In  the  first  place,  it  is  not  a  bill  to  reform  a 
written  instrument.  We  do  not  ask  that  one 
line  or  one  letter  of  the  policy  of  September, 
1838,  should  be  altered,  or  differently  inter- 
preted from  the  usual  meaning  of  the*  words. 
We  do  not  say  that  something  was  omitted 
which  ought  to  have  been  inserted,  or  some- 
thing inserted  which  should  have  been  omit- 
ted. The  policy  reads  as  both  parties  supposed 
it  read,  and  means  what  both  supposed  it 
meant.  No  accident  or  mistake  has  prevented 
the  exact  meaning  and  intention  of  both  the 
parties  from  being  fully  and  fairly  expressed 

In  bills  for  reforming  written  instruments,  the 
proof  is  required  to  be  much  stronger  than  in 
ordinary  cases,  because  there  is  always  a  pre- 
sumption, a  very  strong  presumption,  that  so 
instrument  which  has  received  the  examination 
and  scrutiny  of  both  the  parlies  fairly  embod- 
ies the  meaning,  and  the  whole  meaning,  of 
both  the  parties.  In  cases  of  this  sort,  says 
Mr.  Jiutice  Story,  in  his  Commentaries  on 
Equity  (Yol.  I.,  pages  168  and  160),  the  rale  is. 
that  the  fact  must  be  "  clearly  made  out  by  sat- 
isfactory proofs."  Relief  will  be  refused,  says 
the  same  learned  writer,  "  whenever  the  evi- 
dence is  loose,  equivocal,  or  contradictory,  or 
is  in  its  texture  open  to  doubt,  or  to  opposing 
presumptions." 

These  and  other  rules  of  construction  laid 
down  by  the  same  learned  writer  are  all  founded 
in  great  good  sense,  and  illustrate  most  full}' 
the  wisdom  of  this  branch  of  the  law.  As  you 
increase  the  presumptions  against  the  relief 
sought,  you  increase  the  necessity  for  proof 
strong  enough  to  overcome  them,  just  as  a  bead 
wind  and  tide  require  more  nerve  and  vigor  at 
the  oar. 

Every  case  cited  by  the  author  in  relation  to 
insurance  were  attempts  to  alter  the  original 
policy.  Every  bill  to  reform  a  written  instru- 
ment or  contract  is  a  bill  to  alter  the  contract 
But  the  present  is  more  like  a  bill  for  the  spe- 
cific execution  of  a  contract  It  goes  not  be- 
hind, but  in  front  of,  the  contract.  It  requires 
a  party  to  fulfill  what  he  agreed  to  fulfill  is 
this  very  contract.  The  company  agreed  that. 
upotr  receiving  notice  of  any  other  insurance, 
they  would  assent  or  dissent.  If  the  former, 
that  they  would  enter  their  assent  upon  the 
policy  or  in  some  other  writing.  If  ihey  dis- 
sented, that  they  would  notify  us  and  cancel 
their  policy.  Instead  of  undoing  what  bat 
been  done,  the  object  of  our  bill  is  to  compel 
the  other  party  to  do  what  he  has  left  undone. 
He  has  contracted  to  do  certain  things  upon 
our  giving  a  certain  notice.  The  contract  spec- 
ifies no  form  of  the  notice.  It  may  be  in  writ- 
ing or  verbal.  It  may  be  formal  or  informal 
All  that  the  underwriters  require  is,  that  in  case 
of  any  prior  or  subsequent  insurance,  the  in- 
sured will  let  them  know  it. 

It  is  like  all  other  liabilities  depending  upon 
notice — the  liability  *of  an  indorscr  or  [*193 
other  surety  in  special  cases — like  all  other  lia- 
bilities, throughout  the  whole  range  of.  human 
transactions,  which  are  dependent  upon  the  hap- 
pening of  some  contingency.  When  the  ordi- 
nary evidence  is  given  and  not  contradicted,  the 
evidence  which  is  usually  given  of  such  contis- 
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gency,  the  liability  becomes  fixed,  unless  that 
proof  is  opposed  by  counter  proof .  1  say  counter 
proof,  because,  unlike  the  bill  to  reform  a  wri  tten 
agreement,  there  are  no  counter  presumptions. 
Giving  notice  is  an  act  in  pais.  The  law  nei- 
ther presumes  that  it  was  or  was  not  given. 

Many  a  poor  wretch  has  swung  upon  the  gal- 
lows without  half  the  evidence  that  we  have 
presented.  Many  and  many  a  conviction  has 
been  had,  directly  against  the  legal  presump- 
tion of  innocence,  upon  evidence  not  half  so 
precise  and  direct,  nor  proceeding  from  men  of 
half  the  character  and  intelligence. 

I  do  not  perceive  why  this  office,  with  so 
many  years'  premiums  in  their  pockets,  paid 
by  my  unfortunate  client,  should  be  entitled  to 
stronger  evidence  than  is  usually  given  of  such 
facts. 

This  brings  us  to  the  question  of  the  evidence 
itself.  The  party  who  gave  the  notice  was 
Samuel  G.  Wheeler,  who  became  a  purchaser 
in  Octolier,  1836,  and  parted  with  all  his  inter- 
est in  the  property  on  the  6th  of  December, 
1837.  On  that  day  he  conveyed  his  moietv  to 
Jeremiah  Carpenter,  the  present  plaintiff.  'The 
policy  at  the  American  office  was  effected  by 
Wheeler  on  the  12th  day  of  December,  1886. 

In  the  first  place,  then,  it  must  be  admitted 
that  Samuel  G.  Wheeler  was  aware  of  the  ne- 
cessity of  giving  notice,  and  that  he  had  no  de- 
sign to  conceal  the  existence  of  the  policy  of  the 
American  office.  In  both  his  depositions,  he 
nates,  that  he  then  was  and  for  a  long  time  had 
been  the  agent  of  the  Washington  office  to  pro- 
cure policies  for  them  in  New  York  and  else- 
where. 

This  agency  is  admitted,  consequently  his 
knowledge  of  the  necessity  of  notice  is  admit- 
ted. 

In  the  second  place,  he  had  no  design  to 
conceal  the  second  policy,  for  in  bis  first  appli- 
cation to  the  American  office  (see  his  letter  of 
14th  November.  1836.  and  letter  of  Thornton 
in  reply),  he  refers  Mr.  Thornton  to  the  Wash- 
ington office  for  a  description  of  the  property. 
Mr.  Thornton,  in  his  reply,  says:  "  The  survey 
at  the  Washington  office  was  examined."  It 
would  be  preposterous,  after  this,  to  pretend 
that  Wheeler  did  not  intend  to  give  notice  of 
the  second  policy.  Had  he  intended  a  fraudu- 
lent concealment  of  an  over  insurance, he  would 
have  applied  to  an  insurance  office  in  a  remote 
8tate,  and  not  under  the  very  eye  of  the  de- 
fendants, referring  to  them  for  information. 

Two  facts,  then,  must  be  admitted :  1st,  that 
Wheeler  knew  of  the  necessity  of  giving  notice, 
and  that  he  intended  to  give  it.  Accordingly 
we  find  the  positive  testimony  of  Wheeler: 
194*]  *"I  gave  a  notice,  by  letter,  to  the 
late  president,  Mr.  Jackson,  about  the  time  the 
insurance  was  effected,  in  December,  1836." 

And  again: 

'•  The  recollection  is  distinctly  on  my  mind 
at  the  present  moment  that  I  did  write  such  a 
letter." 

In  his  cross-examination  he  says: 

"  It  was  a  notice  of  the  insurance  of  $6,000 
at  the  American  office,  with  a  request  that  the 
necessary  entry  should  be  made  on  the  books 
of  the  company."  "My  impression  is,  that  I 
put  the  letter  into  the  postoffice  myself." 

But  this  is  not  all.  On  the  13th  of  Decem- 
ber, 1837,  he  wrote  to  the  American  office  that 
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he  had  sold  his  half  of  the  mill  to  Jeremiah 
Carpenter,  and  requested  a  renewal  receipt  to 
him.    He  also  says: 

"There  is  insurance  on  this  mill  at  Provi- 
dence Washington  Insurance  Company  for 
$15,000.  Will  you  be  so  kind  as  to  notify 
them  of  the  change  of  owners,  and  when  you 
write  to  Mr.  Carpenter  state  to  him  that  you 
have  done  so." 

On  the  day  succeeding,  the  secretary  of  the 
American  office  wrote  to  Carpenter,  that 

"  I  have  notified  the  Providence  Washing- 
ton Insurance  Company  that  Mr.  Wheeler  has 
disposed  of  his  interest  to  you.  of  which  they 
have  made  record.  This  company  have  made 
a  similar  record." 

It  seems  thnt,  out  of  greater  caution,  Wheeler, 
on  the  same  day,  13th  December,  1887,  wrote 
a  similar  letter  to  the  Washington  Company. 

Mr.  Allen  O.  Peck,  secretary  of  the  Ameri- 
can Insurance  Company,  swears: 

"  That  it  was  the  common  practice  to  carry 
letters  of  this  nature  to  the  Washington  office; 
that  he  recollected  distinctly  having  an  inter- 
view with  Mr.  Jackson,  president  of  the  Wash- 
ington Insurance  Company,  upon  this  subject, 
at  the  Washington  office;  and  that  he  had  no 
doubt  that  he  did  carry  the  letter  from  Samuel 
G.  Wheeler,  of  December  13th.  1887,  to  the 
Washington  office,  and  show  the  same  to  Mr. 
Jackson ;  that  his  impression  that  he  did  carry 
the  letter  and  show  it  to  Mr.  Jackson  is  derived 
from  the  fact  that  it  was  his  custom  to  com- 
municate such  information  in  that  way;  that 
whatever  communication  was  made,  was  made 
to  Mr.  Jackson." 

He  again  repeats,  at  the  close  of  his  deposi- 
tion, 

"  That  he  had  no  doubt  be  did  show  the  let- 
ter to  Mr.  Jackson,  but  that  he  had  no  recollec- 
tion of  having  done  so." 

It  seems,  also,  that  Mr.  Peck  was  the  man 
who  went  to  the  Washington  office  in  Novem- 
ber, 1836,  to  obtain  the  representation  of  the 
property,  and  that  he  borrowed  it  for  the  use 
of  the  American  office. 

•Upon  this  proof,  can  there  be  any  [*195 
reasonable  doubt  that  notice  was  given?  ' 

Wheeler  swears  to  the  fact  unhesitatingly. 
His  whole  subsequent  conduct  was  based  upon 
the  belief  that  notice  bad  been  given.  It  is 
certain  that  he  intended  to  give  notice,  for  he 
referred  the  American  office  to  the  representa- 
tion of  the  property  at  the  Washington  office, 
in  December,  1836.  His  testimony  Is  not  only 
unimpeached,  but  it  is  not  even  brought  into 
question. 

Then  it  is  also  certain  that  Wheeler  wrote 
the  letter  of  the  18th  of  December,  1837,  re- 
questing the  secretary  of  the  American  office 
to  notify  the  Washington  office  of  the  change 
of  owners.  It  is  equally  certain  that  Mr.  Peck, 
then  a  clerk  in  the  American  office,  did  go  to 
the  other  office,  and  did  have  an  interview  with 
Mr.  Jackson  upon  that  subject.  He  swears 
that  he  recollects  the  interview  distinctly.  Sup- 
pose he  had  stopped  here,  would  not  the  evi- 
dence of  notice  have  been  sufficient?  Was  it 
ever  known  that  an  officer  of  one  office  went  to 
another  to  give  notice  of  a  change  of  owners, 
unless  there  were  policies  upon  the  same  prop- 
erty in  both?  Mr.  Peck  swears  that  he  very 
often  went  upon  such  errands,  but  he  does  not 
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swear  to  an  instance  unless  both  offices  -were 
upon  the  same  property. 

But  Mr.  Peck  goes  further,  and  swears  that 
he  has  no  doubt  that  he  read  or  showed  the 
letter  to  Mr.  Jackson,  because  such  was  the 
custom,  such  his  practice.  Mr.  Peck  must 
mean  that  such  was  his  invariable  custom;  for 
if  he  sometimes  showed  the  letter  and  some- 
times kept  it  back,  he  could  not  swear  that  he 
had  no  doubt  in  relation  to  the  fact  in  this  par- 
ticular case.  Do  we  not  all  know  that  it  is  an 
invariable  custom?  When  mercantile  informa- 
tion is  requested  to  be  communicated  to  others, 
and  the  person  receiving  that  information  takes 
the  letter  with  him  for  the  sole  purpose  of 
communication,  and  carries  it,  not  in  his  pocket- 
book,  but  in  his  hand,  are  we  to  suppose  that 
he  would  depart  from  an  established  custom, 
and  neither  read  or  show  the  letter? 

It  must  be  remembered  that  all  the  other 
statements  or  facts  are  certain.  That  he  did  go 
there  is  certain,  because  the  contemporaneous 
correspondence  shows  it.  That  he  had  no 
other  business  there,  that  he  started  with  this 
letter  in  his  hand,  that  be  had  an  interview  with 
Mr.  Jackson  upon  this  business,  is  all  certain ; 
that  is,  it  is  legally  certain.  It  is  sworn  to  by 
an  honest  and  disinterested  witness,  whom  no 
man  has  yet  doubted. 

The  court  will  observe  that  Wheeler,  in  his 
letter  to  the  American  office,  of  the  18th  of 
December,  1837,  does  not  request  the  secretary 
to  give  notice  to  the  Washington  office  of  the 
existence  of  a  policy  at  the  American  office. 
He  acted,  in  December,  1887,  upon  the  belief 
that  he  had  given  that  notice  in  December, 
1836.  His  not  giving  that  notice  a  second  time 
is  a  confirmation  of  his  testimony  that  he  did 

five  it  in  1886,  because  he  must  have  known 
06*1 'that  the  fact  of  an  officer  of  the  Amer- 
ican office  (who  bad  been  there  before  for  a 
statement  of  the  property)  going  to  notify  a 
change  of  owners  would  necessarily  imply  that 
there  was  a  policy  at  the  American  office. 
This  silence  about  the  American  policy  proves 
that  Wheeler,  in  December,  1837,  had  no  doubt 
that  he  had  given  notice  in  1836,  because  this 
was  before  any  dispute  was  apprehended. 

When  the  loss  took  place,  in  April,  1839, 
Carpenter  had  no  doubt  that  notice  had  been 
given  of  the  American  policy,  for  in  his  pre- 
liminary proof  forwarded  to  the  Washington 
office,  he  states  that  the  property  was  insured 
by  both  offices. 

It  will  be  remembered  that  the  letter  of  the 
18th  of  December,  1837,  which  Peck  carried 
in  his  hand  to  the  Washington  office  and 
showed  to  Mr.  Jackson,  contained  the  state- 
ment of  the  policy  at  the  American  office. 

How  is  this  evidence  met? 

The  answer  is  not  evidence  for  the  respond- 
ents. 

The  testimony  of  a  single  witness  prevails 
against  the  denial  ot  an  answer  sworn  to  only 
by  a  defendant  who  has  no  personal  knowledge 
of  the  facts.    (Combe  v.  Bonwett,  1  Dana,  474; 

8  Eq.  Die.,  385-888;  Pennington  v.  Qittingt, 
2  Gill  &  Johns.,  208;  Clark  v.  Van  Riemndyk, 

9  Cranch,  158;  Knickerbocker  v.  Harris,  1 
Paige's  Ch.  Rep.,  209.) 

The  answer,  then,  is  most  clearly  no  evi- 
dence for  the  defendants.  It  purports  to  be 
the  answer  of  the  Providence  Washington  ln- 
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surance  Company.  The  first  answer  states. 
that  these  defendants  answer  and  say:  "They 
never  had  any  notice  in  any  form  "  of  the  three 
policies  of  December,  1836.  1837,  and  1888.  at 
the  American  office. 

"That  the  policy  of  the  27th  of  September, 
1888,  was  executed  by  these  defendants  io  en- 
tire ignorance  of  Raid  policy,  and  of  the  renewal 
thereof,  executed  by  the  said  American  Insur- 
ance Company." 

In  the  amended  answer,  they  deny  that  the 
policies  at  the  American  office  "  were  notified 
to  these  defendants  in  any  form,  or  that  these 
defendants  had  any  knowledge  or  suspicion  of 
the  existence  of  said  policies,  until  long  after 
the  execution,  by  these  defendants,  of  the  pol- 
icy of  the  27th  of  September,  1888." 

This  amended  answer  was  sworn  to  on  the  7tb 
of  November,  1848. 

They  do  not  say,  "  until  long  after  the  km 
in  April,  1839."  but  long  after  September,  1888; 
and  before  April,  1889,  they  had  notice uf  these 
policies  at  the  American  office.  Then  these  di- 
rectors, this  company,  or  some  of  them,  admit 
that  before  the  loss  they  had  notice  of  the  policy 
at  the  American  office. 

From  whom  did  this  notice  proceed?  At 
what  time?  What  was  the  notice  to  these  de- 
fendants? Did  some  one  of  their  own  com- 
pany *tell  them  that  notice  had  been  [*197 
given  by  Mr.  Peck  to  Mr.  Jackson,  in  Decem- 
ber, 1887? 

Did  not  the  notice,  which  by  their  answer 
they  acknowledge  they  received  before  the  loss, 
refer  back  to  1887?  Did  it  not  proceed  from 
the  agencies  which  we  hod  established?  From 
the  American  office,  or  some  of  its  officers?  If 
it  proceeded  from  the  agents,  it  proceeded  from 
us.  Why  keep  back  the  time  and  the  source 
and  the  extent  of  this  information?  If  a  dis- 
closure of  the  whole  truth  would  not  have 
injured  their  case,  they  would  have  disclosed 
the  whole. 

But  the  amended  answer  states  that  they  had 
no  knowledge  or  suspicion  of  the  policies  at 
the  American  office,  until  long  after  September, 
1888. 

If  such  be  the  fact,  it  establishes  one  very  im- 
portant point  in  the  case.  It  proves  that  Mr. 
Jackson  was  not  in  the  habit  of  communicating 
all  the  transactions  of  the  office,  however  ma- 
terial to  the  interests  of  the  whole.  If  they  bid 
no  suspicion  of  policies  at  the  American  office, 
they  remained  in  entire  ignorance  of  the  fart, 
that  in  November,  1836.  the  clerk  (Mr.  Pert, 
at  that  time)  went  to  the  Washington  office,  at 
Wheeler's  request,  and  borrowed  the  repre- 
sentation of  the  property  made  to  the  Washing 
ington  office  by  Egbert  Reed  &  Company,  in 
September,  1835. 

Mr.  Peck  returned  that  representation.  Tbry 
were  ignorant  of  that  also.  Mr.  Jackson  knew 
of  this.  Mr.  Greene,  the  witness,  knew  oft  bis. 
for  he  was  the  secretary  at  the  time,  and  prob- 
ably delivered  the  paper.  He  does  not  swesr 
that  he  had  no  suspicion  of  a  policy  at  the  other 
office  until  September.  1888.  But  this  answer 
shows  that  none  of  the  other  members  of  the 
company  knew  of  it 

So  far  as  the  answers  go,  they  confirm  the  t<* 
timony  of  the  plaintiffs. 

The  only  testimony  on  the  part  of  the  defend- 
ants is  filled  with  the  same  tendency. 
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Mr.  Greene  was  the  secretary  of  the  office  from 
October.  1836,  down  to  the  time  of  giving  his 
deposition. 

He  swears  that  there  was  no  letter  on  file 
from  Wheeler  giving  this  notice,  and  no  copy 
of  any  answer  to  it;  and  that  it  was  the  usage 
to  die  and  preserve  the  letters  and  copies  of  the 
answers. 

Dabney  swears  that  such  was  the  practice  at  a 
preceding  period. 

The  tendency  of  the  evidence  is  to  lessen  the 
weight  of  Wheeler's  deposition.  It  creates 
a  counter  presumption ;  how  strong,  the  court 
will  judge. 

But  what  is  very  important  is,  that  Peck's 
testimony  has  been  long  known  to  the  defend- 
ants. He  was  sworn  as  a  witness  upon  the 
trial  at  law.  Greene  was  subsequently  called, 
and  from  that  day  to  this  they  have  never  asked 
Greene  whether  he  was  present  when  Peck  car- 
ried Wheeler's  letter  to  Mr.  Jackson.  The  sec- 
108*]  retary  *is  usually  at  the  office  from  the 
time  of  opening  to  the  time  of  closing  its 
doors.  Peck  was  there  the  13th  of  December, 
1887. 

Not  a  question  is  put  to  Mr.  Greene  in  rela- 
tion to  this  fact.  He  is  not  asked  when  he  first 
knew  of  the  policy  at  the  American  office.  If 
it  was  important  for  the  new  president,  Mr. 
Dorr,  who  was  elected  in  May,  1888,  to  state 
that  neither  he  nor  the  company  ever  knew  or 
suspected  the  existence  of  these  American  pol- 
icies until  long  after  September,  1888,  how 
much  more  important  was  it  to  them  that 
the  secretary  never  suspected  their  existence  at 
a  long  anterior  period;  the  man  whose  igno- 
rance of  their  existence  would  have  established 
a  most  formidable  presumption  against  the 
plaintiff. 

He  says  nothing  about  either  of  Peck's  three 
visits  upon  this  very  business.  In  the  first 
place  he  went  for  the  representation,  in  Novem- 
ber, 1836.  The  paper  was  in  Greene's  posses- 
sion, for  he  was  the  secretary.  He  obtained  it, 
no  doubt,  from  Greene.  He  returned  it  to  Greene. 
He  had  a  conversation  the  next  year,  during  bus- 
iness hours,  when  Greene  must  be  presumed  to 
have  been  present 

The  defendants  long  since  must  have  seen  that 
Peck's  testimony  was  upon  a  vital  point  of  the 
case.  They  are  at  great  pains  to  establish  the 
ignorance  of  Mr.  Dorr,  who  had  no  connection 
with  the  office  at  that  period;  so  great  that  Mr. 
Dorr  swears  for  himself  and  the  company,  in 
his  first  answer,  that  he  never  suspected  the  ex- 
istence of  these  policies;  and  in  the  second,  that 
be  did  not  suspect  their  existence  until  long 
after  September,  1838;  and  although  their 
'wearing,  which  is -not  evidence,  is  deemed  so 
very  important,  yet  the  swearing  of  the  man 
who  was  a  competent  witness,  and  most  likely 
to  have  heard  of  the  fact,  had  notice  been 
given,  is  deemed  of  so  very  little  moment,  that 
not  a  single  question  is  put  to  him  upon  the 
subject  I 

He  has  been  called  three  times  as  a  witness, 
once  upon  the  trial  at  law,  in  November,  1889; 
once  upon  this  bill,  on  the  11th  of  November, 
1848.  when  he  was  asked,  whether  there  was 
any  entry  of  notice  upon  the  books  of  their  of- 
fice; and  again,  as  late  as  the  16th  of  January, 
1844. 

Upon  neither  of  these  occasions  have  the  de- 
Howard  4. 


fendants  hazarded  the  question,  what 
between  Mr.  Peck  and  Mr.  Jackson,  nor  the 

auestion.  when  he  first  knew  of  the  policies  at 
le  American  office.  He  was  their  witness,  and 
they  asked  such  questions  only  as  would  elicit 
favorable  answers. 

To  be  brief,  then,  in  the  mere  opening  of  this 
important  case,  we  do  say,  and  say  earnestly, 
that  the  answers  and  testimony  of  the  defend- 
ants go  strongly  to  confirm  the  testimony  of 
Peck. 

Our  claim  to  the  entry  of  this  notice  upon  the 
policy,  together  *with  a  claim  for  relief  [*19» 
under  this  bill,  will  be  more  properly  enforced 
in  the  closing  argument 

We  suppose  the  real  truth  of  the  case  to  be, 
that  it  was  wholly  and  entirely  owing  to  the 
neglect  of  Mr.  Jackson  that  the  entry  was  not 
made  in  the  books  of  the  company.  In  Decem- 
ber, 1887,  he  had  reached  an  advanced  age. 
Though  he  did  not  wholly  retire  from  business 
until  March,  1888,  yet  it  Is  well  known  that  he 
had  been  out  of  health  for  a  long  period,  and 
consequently  more  indifferent  to  all  business 
concerns.  Had  Mr.  Jackson  been  living  and 
in  health  in  September,  1838,  when  the  policy 
was  renewed,  some  entry'  would  have  been 
made.  When  he  received  notice,  he  probably 
deferred  any  action  upon  it  until  more  informa- 
tion was  obtained.  The  renewal  of  the  policy 
found  a  new  president,  and  the  company  took 
a  new  premium  for  another  year,  with  notice  of 
a  policy  at  another  office.  Can  this  be  per- 
mitted? 

Mr.  R.  W.  Greene  and  Mr.  Sergeant,  for  the 
appellees: 

The  bill  charges,  "that  in  the  month  of  De- 
cember, A.  D.  1886,  and  in  the  month  of  De- 
cember, 1887,  and  at  divers  other  times,  the  said 
Providence  Washington  Insurance  Company 
had  notice  of  the  said  insurance  at  the  office  of 
said  American  Insurance  Company,  and  that 
said  notices  were  given  for  the  purpose  of  hav- 
ing the  same  indorsed  on  the  policy  at  the  of- 
fice of  the  said  Washington  Insurance  Com- 
pany, or  otherwise  acknowledged  by  them  in 
writing." 

The  defendants  deny  that  they  have  received 
notice  of  these  policies  in  any  form,  either  by 
writing  or  parol;  and  we  will  proceed,  in  the 
first  place,  to  consider  this  question  upon  the 
evidence  which  is  in  the  cause,  assuming,  for 
the  purposes  of  the  present  argument,  that  this 
evidence  is  admissible;  and  not  now  inquiring 
whether,  even  if  it  were  proved,  it  constitutes 
a  ground  of  equity  upon  which  this  court  can 
proceed. 

The  only  evidence  in  the  cause  to  prove  no- 
tice of  the  policy  of  December,  1886.  is  the 
deposition  of  8.  G.  Wheeler.  The  report  of  his 
testimony,  contained  in  the  bill  of  exceptions, 
is  not  evidence  in  the  present  suit. 

He  states  in  answer  to  the  fourth  direct  in- 
terrogatory :  "  I  gave  a  notice  by  letter  to  the  late 
president,  Mr.  Jackson,  about  the  time  the  insur- 
ance was  effected  at  the  American  office,  in  De- 
cember, 1836." 

In  answer  to  the  ninth  cross-interrogatory — 
"  Did  you  put  said  letter  in  the  postofflce  your- 
self, or  send  it  by  some  third  person?  — he 
says,  "My  impression  is,  that  I  put  it  in  the 
postofflce  myself,  but  I  cannot  say  positively." 

This  evidence  totally  fails  to  prove  even  that 
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a  letter  was  deposited  in  the  poslofflce.  The 
witness  says,  in  terms,  that  he  cannot  say 
20O*J  positively  'that  he  did  put  it  in  the 

S»tofflee,  though  his  impression  is  that  he 
d  so. 

Suppose  these  defendants  were  sued  as  the 
indorsers  of  a  promissory  note,  and  the  defense 
was  want  of  notice.  The  rule  in  such  cases  is 
not,  that  the  holder  of  the  note  is  bound,  at  all 
events,  to  give  notice  to  the  indorser,  but  he 
must  use  reasonable  diligence  to  do  so;  and  if, 
notwithstanding  reasonable  diligence,  the  in- 
dorser does  not  receive  the  notice,  that  is  his 
misfortune,  and  constitutes  no  defense  against 
the  note.  It  has  accordingly  been  decided, 
that  if  the  holder  put  a  letter  in  the  poslofflce 
at  the  proper  time,  and  properly  directed,  giv- 
ing the  indorser  notice,  this  is  enough,  although 
the  letter  mav  never  be  received.  But  this 
deposition  of  Wheeler  does  not  bring  the  case 
even  within  this  rule.  The  deposit  of  the  letter 
in  the  postofflce  is  not  proved.  The  witness 
merely  gives  a  loose  impression,  six  years  after 
the  date  of  the  transaction,  and  after  the  loss 
has  happened. 

By  the  clause  in  the  policy  of  the  defendants, 
requiring  notice  of  prior  and  subsequent  in- 
surance, the  insured  is  bound  at  all  events  to 
five  notice  to  the  defendants,  and  to  bring  it 
one  to  their  knowledge.  Whether  any  other 
evidence  except  that  agreed  upon  in  the  policy 
can  be  received,  that  is,  whether  the  contract 
can  be  altered  from  its  own  express  terms,  so 
as  to  make  il  a  different  contract  from  the  one 
expressly  agreed  upon,  is  another  question,  to 
be  considered  hereafter;  but  assuming  for  the 
present  that  the  evidence  is  admissible,  it  must 
nevertheless  prove  actual  notice  brought  home 
to  the  defendants.  And  in  a  case  where  the 
parties  have  agreed  in  the  policy  upon  written 
evidence  as  the  only  proof  of  notice,  the  court, 
if  they  were  to  admit  parol  proof  at  all,  would 
at  least  require  that  this  proof  should  be  clear 
and  positive.  Even  if  the  deposit  of  the  letter 
in  the  postofflce  had  been  proved  beyond  all 
doubt,  it  would  only  have  furnished  a  pre- 
sumption of  its  receipt  by  the  defendants, 
liable  to  be  rebutted  by  counter  proof.  In  the 
case  of  a  note  or  bill,  the  party  is  only  required 
to  use  due  diligence,  which  is  defined  by  law. 
But  here,  by  his  own  express  agreement,  he  is 
to  give  the  notice,  so  that  the  underwriter  may 
act  upon  it.  And  it  is  most  clear,  that  nothing 
is  notice,  according  to  the  policy,  which  does 
not  so  reach  the  insurer  that  he  can  give  it  an 
answer.  To  send  a  notice  is  not  enough.  No 
diligence  is  enough.  The  contract  is  not  to 
use  diligence,  but  to  give  the  notice  effectually. 
If  a  hundred  notices  were  sent,  and  no  one  of 
them  reached  the  insurer,  the  case  of  the  pol- 
icy would  not  be  made  out. 

There  are  many  circumstances  connected 
with  this  letter  which  show  that  Mr.  Wheeler 
must  be  mistaken  in  supposing  that  he  wrote  it. 

No  copy  of  it  was  taken.  The  counsel  for 
the  plaintiff  says  Wheeler  was  fully  aware  of 
the  importance  of  this  notice,  and  was  deter- 
201*J  mined  *to  give  it.  In  answer  to  the 
seventh  direct  interrogatory,  he  says:  "After 
retiring  from  business,  in  August.  1886,  and 
removing  from  New  York  to  New  Jersey,  I 
did  not  always  take  copies  of  my  letters.  I 
would  sometimes  take  copies  of  the  leading 
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points;  and  at  other  times  didn't  take  copies 
at  all." 

Here  was  a  letter  involving  the  safety  of  a 
policy  for  $15,000  of  property,  of  the  impor- 
tance of  which,  it  is  said,  he  was  fully  aware. 
It  must  necessarily  have  been  brief,  not  more 
than  two  or  three  lines.  One  would  suppose 
that  Mr.  Wheeler  would,  at  least,  have  taken  a 
copy  of  the  leading  points  of  so  important  a 
communication.  When  in  business  in  New- 
York,  he  says  he  had  a  clerk  who  always 
copied  his  letters,  and  when  in  New  Jersey  he 
had  no  regular  clerk  for  himself.  This  wit- 
ness is  a  shrewd  business  man,  accustomed  to 
business  correspondence,  aware  of  the  impor- 
tance of  preserving  copies  of  his  letters,  and 
was  in  the  habit  of  taking  copies  of  some  of 
his  letters  at  the  time  he  says  he  wrote  this. 

Of  this  brief  but  important  letter,  it  seems, 
he  did  not  think  it  worth  while  to  take  a  copy 
himself,  or  even  minutes,  or  to  request  any 
one  of  his  family  to  do  so  for  him. 

By  the  twentieth  cross-interrogatory,  he  is 
asked  why  he  did  not  take  a  copy  of  this  letter, 
being  the  same  question  which  had  been  put 
by  the  seventh  direct  interrogatory. 

He  says,  in  answer:  "The  first  reason  is. 
which  may  have  operated  on  my  mind,  that  I 
did  not,  at  the  time,  know  that  it  was  neces- 
sary to  get  from  the  office  an  acknowledgment 
in  writing,  that  notice  had  been  received;  I 
supposed  it  onlv  necessary  to  make  the  com- 
munication in  the  usual  way."  How  can  this 
be?  The  same  cause  in  the  policy  which  re- 
quires the  notice,  prescribes  the  mode  in  which 
it  is  to  be  acknowledged.  This  reason  was  dis- 
covered between  the  time  of  answering  the 
direct  and  the  cross-interrogatory.  In  the 
policy  at  the  American  office,  the  Washington 
office  policy  is  mentioned,  in  strict  conformity 
to  the  provision  of  the  American  office  policy. 
which  is  similar  to  the  provision  in  the  Wash- 
ington office  policy. 

But  aside  from  this,  Wheeler  knew  that 
notice  was  at  least  important,  whether  acknowl- 
edged in  writing  or  not,  and  would  he  not  have 
preserved  so  important  a  piece  of  evidence  of 
the  fact  of  notice  as  a  copy  of  the  letter  con- 
taining it? 

Again,  he  received  no  letter  from  Mr.  Jack- 
son in  reply. 

Why  did  he  not  write  again T  He  knew  that 
such  a  letter,  if  received,  would  be  answered 
by  the  Washington  office,  according  to  their 
invariable  practice.  Again,  why  did  he  not 
inquire  of  Mr.  Jackson,  the  president  of  the 
company,  about  this  letter  when  he  next  saw 
him? 

The  papers  in  the  case  show  that  WhedtT 
was  a  man  of  unusual  caution  and  care  in  busi- 
ness. The  changes  of  property  were  all 
'promptly  and  duly  notified  in  both  ("SO- 
offices.  The  sale  of  his  half  of  the  mill  to  the 
present  plaintiff.  Carpenter,  was  notified  to 
the  Washington  office  by  letter,  dated  Decem- 
ber 18,  1887.  Not  satisfied  with  this,  which 
I  was  the  usual  mode,  he  on  the  same  day,  in  a 
letter  to  A.  O.  Peck,  notifying  the  Americu 
i  office  of  the  same  sale,  requests  Peck  to  notify 
;  the  Washington  office  of  the  change  of  ownerv 
j  and  when  he  wrote  to  Carpenter,  to  inform 
<  him  that  be  bad  done  so.  All  this  care  is  takes 
I  for  his  son-in-law  and  brother,  but  for  himself 
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be  is  content  to  write  a  letter;  he  is  not  certain 
that  be  put  it  in  the  postofflce  himself;  he  takes 
no  copy;  although  he  received  no  reply,  he 
never  wrote  again,  nor,  when  he  met  the 
president,  made  any  inquiry  about  the  matter, 
and  never  knew  whether  it  was  received  or 
not. 

We  think  these  circumstances  show  that  Mr. 
Wheeler  is  mistaken  in  his  recollection,  when 
he  says  he  wrote  such  a  letter.  We  should 
hiTe  been  better  satisfied  with  Mr.  Wheeler's 
testimony  if  he  had  produced  to  us  his  letter- 
hook,  by  which  we  could  see  whether  copies  of 
letters  written  at  and  about  this  very  time  were 
not  taken. 

But  however  this  may  be,  we  submit  to  the 
court  there  is  no  proof  whatever  that  such  a 
letter  was  ever  put  in  the  postofflce.  And  we 
might  safely  leave  the  cause  upon  the  plaintiff's 
proof  alone. 

But  how  stands  the  counter-proof? 

In  the  first  place,  notice  is  denied  in  the 
original  and  amended  answer  in  the  most  posi- 
tive form. 

The  answers  are  sworn  to  by  Sullivan  Dorr, 
the  president  of  the  company,  who  was  such  at 
the  date  of  the  policy  of  September.  1888,  and 
for  some  time  before.  All  who  know  Mr. 
Dorr  will  agree  with  me  in  saying  he  is  inca- 
pable of  making.still  less  of  swearing  to.a  state- 
ment which  he  does  not  conscientiously  believe 
to  be  true. 

The  plaintiff's  counsel  cavils  at  the  difference 
between  the  two  answers  in  the  mode  of  deny- 
ios- notice. 

The  amended  answer  was  made  for  the  pur- 
pose of  setting  up  the  judgment  at  law  as  a  bar 
to  the  plaintiff's  bill,  and  not  to  alter  the  alle- 
gations of  the  first  answer,  denying  notice. 

Both  answers  deny  that  notice  was  ever  given 
to  the  defendants,  in  any  form,  of  said  policies, 
or  either  of  them. 

Both  these  statements  are  true.  They  never 
had  notice  in  the  sense  of  the  policy;  that  is. 
notice  to  be  indorsed  or  acknowledged.  They 
never  knew  or  heard  of  the  policy  at  the  Amer- 
ican office  until  after  the  loss;  then  the  policy 
at  the  American  office  necessarily  became  pub- 
lic, and  in  the  first  proof  of  loss  presented  to 
the  Washington  Company,  the  insurance  at  the 
American  office  is  stated. 

In  another  part  of  the  amended  answer,  it  is 
203*]  stated  that  the  said  'policies  at  the 
American  office  were  not  notified  to  the  defend- 
ants in  any  form,  or  that  the  defendants  had 
any  knowledge  or  suspicion  of  the  existence  of 
mid  policies,  or  either  of  them,  until  long  after 
the  execution  by  the  defendants  of  the  policy 
of  September  27th,  1888. 

This  difference  was  without  any  design.  The 
counsel  who  drew  the  answer  supposed  it  was 
sufficient  to  deny  notice  until  long  after  the 
policy  on  which  the  defendants  are  sued  was 
executed.  If  the  defendants  executed  the  pol- 
icy of  September,  1888,  without  ever  having 
received  any  notice  of  any  policy  at  the  Amer- 
ican office,  and  in  entire  ignorance  of  the  fact 
of  any  such  policy,  that  is  fatal  to  the  plaintiff, 
and  it  was  not  material  at  what  time  after  that 
the  defendants  came  to  the  knowledge  of  the 
further  insurance.  It  is  not  pretended  that 
the  defendants  had  any  notice  or  information 
of  the  policy  at  the  American  tofflce  after  they 
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subscribed  the  policy  of  September,  1888.  The 
plaintiff  must  have  but  a  slight  foundation  for 
his  claim  of  notice,  when  he  attempts  to  draw 
aid  from  such  an  answer.  / 

But  throwing  the  answer  aside,  let  us  con- 
sider the  proof  of  the  defendants. 

Warren  8.  Greene,  a  witness  on  the  part  of 
the  defendants,  states:  "  That  he  had  been  sec- 
retary to  the  Washington  Insurance  Company 
since  October,  1886:  and  that  no  letter  was  re- 
ceived from  Samuel  G.  Wheeler,  giving  notice 
of  the  insurance  at  the  American  office,  and 
that  from  the  course  of  business  in  said  office 
he  must  have  known  it,  had  any  such  letter 
been  received;  that  he  could  find  no  letter  from 
Samuel  G.  Wheeler  to  the  Washington  Insur- 
ance office,  giving  notice  of  the  insurance  at  the 
American  office,  and  that  there  is  no  record  at 
the  Washington  office  of  further  insurance  at 
the  American  office,  and  that  there  was  no 
copy  of  a  letter  acknowledging  information  of 
the  policy  at  the  American  office;  that  the  in- 
variable practice  of  the  office  was,  when  notice 
was  received  of  any  subsequent  insurance,  for 
the  directors  to  take  the  same  into  considera- 
tion, and  to  give  an  immediate  answer  to  the 
insured,  whether  or  not  they  consented  to  the 
indorsement  of  such  subsequent  insurance  on 
the  policy.  That  it  was  also  the  invariable 
practice  of  the  office  carefully  to  preserve  all 
letters  by  them  received,  and  also  to  keep  cop- 
ies of  all  letters  by  them  written." 

Charles  H.  Dabney.  predecessor  of  Mr. 
Greene,  confirms  his  testimony  in  relation  to 
the  usages  of  the  office. 

If  Wheeler  had  sworn  positively  that  he  put 
a  letter  in  the  postofflce,  directed  to  the  Presi- 
dent of  the  Washington  Insurance  Company, 
at  Providence,  containing  the  notice  of  the  in- 
surance at  the  American  office,  it  would  at 
most  but  furnish  a  presumption  that  the  letter 
was  received — a  presumption  liable  to  be  over- 
thrown by  proof  that  it  was  not  received.  We 
have,  on  this  point,  *the  positive  testi-  [*204 
mony  of  the  secretary  of  the  company,  whose 
duty*  it  was  to  take  all  letters  from  the  office  di- 
rected to  the  company,  to  file  all  letters  received 
by  the  company,  and  to  preserve  copies  of  all 
letters  written  by  the  company.  If  such  a  let- 
ter had  been  received,  he  must  have  known  it. 
He  says:  "  There  is  no  record,  memorandum, 
or  notice  on  the  books,  records,  or  papers  of 
that  office,  of  insurance  on  the  Glencoe  Mill  by 
the  American  Insurance  Company." 

His  testimony  is  confirmed  by  the  fact  that 
the  directors  were  never  called  together,  nor 
any  consultation  had,  in  relation  to  any  such 
letter.  It  is  confirmed  further  by  the  fact  that 
no  letter  was  ever  written  to  Mr.  Wheeler  in 
reply,  either  consenting  to  the  further  insur- 
ance, or  objecting  to  it. 

It  is,  too,  utterly  incredible  that  the  directors 
of  this  company,  if  such  a  letter  had  been  re- 
ceived, should  not  have  taken  some  action  upon 
it.  They  had  Already  insured  the  property  to 
the  amount  of  $15,000,  the  largest  amount 
taken  upon  any  one  mill,  and -they  had  insured 
it  to  within  three  fourths  of  the  value  put  upon 
it  by  the  owner,  which,  it  is  well  known,  is 
always  a  liberal  estimate,  and  one  they  did  not 
exceed.  Three  fourths  is  the  largest  amount 
which  the  company  insures  upon  manufactur- 
ing property,  or  deems  admissible  to  be  insured 
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upon  It,  by  one  or  by  several  companies,  as  is 
fully  proved. 

Tie  usage  of  the  office,  like  that  of  every 
Well  regulated  institution,  was,  and  is,  to  in- 
sure from  two  thirds  to  three  fourths  of  the 
value.  Now,  it  is  utterly  incredible  that  these 
directors  should  have  remained  satisfied  with  a 
further  insurance  on  this  property  to  the  amount 
of  $6,000,  both  policies  exceeding  the  value  of 
the  property  as  estimated  by  the  owner  himself, 
and  making  an  amount  so  inconsistent  with  the 
policy  or  the  company.  And  the  court  will 
perceive,  that  when  Wheeler  applied  to  the 
American  office,  referring  them  to  the  repre- 
sentation made  at  the  Washington  office  for  the 
description  and  value  of  the  property,  they  re- 
fused to  insure  at  all,  deeming,  as  they  say, 
the  amount  insured  by  the  Washington  office 
as  much  as  was  safe  to  underwrite  upon  the 
property. 

The  only  supposition  which  could  render  it 
at  all  credible  that  these  directors  would  have 
consented  to  the  further  insurance  is,  that  upon 
the  receipt  of  the  letter,  they  went  and  exam- 
ined the  representation  at  the  American  office, 
and  conferred  with  the  directors  of  that  office, 
and  found  that  $10,000  additional  property 
were  represented  to  have  been  put  upon  the  es- 
tate. Had  this  been  the  case,  such  conference 
and  examination  could  have  been  proved  by  the 
directors  of  the  American  company.  But  the 
truth  is,  no  such  letter  was  ever  written;  if 
written,  there  is  no  proof  that  it  was  put  in  the 
postofflce;  and,  if  put  in  the  postofflce,  we 
prove  most  conclusively  that  it  was  never  re- 
ceived by  the  Washington  Insurance  Com- 
pany. 

205*]  *We  will  not,  in  this  stage  of  the 
cause,  stop  to  consider  the  legal  question,  as  to 
the  effect  which  such  notice  would  have,  if 
actually  received,  upon  the  policy  of  Septem- 
ber, 1838.  But  we  will  respectfully  ask  the  at- 
tention.of  the  court  to  the  precise  agreement  of 
the  parties,  which  is,  that  all  shall  be  in  writ- 
ing. The  court  will  no  more  vary  the  contract 
on  the  equity  side  than  on  the  law  side,  nor 
give  it  an  interpretation  different  from  the  plain 
import  of  the  words,  when  the  words  are  free 
from  ambiguity  and  doubt.  That  would  be  to 
make  a  new  contract — a  power  which  a  court 
of  equity  never  assumes.  It  is  not  incumbent 
upon  the  defendants  to  show  why  this  part  of 
the  contract  is  in  the  terms  which  are  used,  nor 
to  vindicate  its  propriety.  The  fact  that  it  is 
a  part  of  the  contract,  is  enough,  as  was  said 
by  this  honorable  court  in  the  judgment  at  law. 
Its  requirements  are  not  impracticable,  nor 
even  difficult  to  be  complied  with;  but  the 
very  precision  and  accuracy  of  the  terms  in 
which  the  clause  is  conceived  are  evidence  of 
the  value  set  upon  it  hr  both  the  parties,  and 
so  is  the  express,  deliberate  agreement,  that 
everything  shall  be  in  writing,  and  nothing  be 
trusted  to  parol.  This  court  is  not,  however, 
insensible  to  the  importance  of  the  clause,  nor 
of  the  offices  it  has  to  perform,  which  were 
fully  recognized  in  the  opinion  at  law.  In  the 
first  place,  it  makes  the  law  in  case  of  several 
insurances,  between  the  insured  and  the  under- 
writer, and  between  the  several  underwriters, 
because  it  furnishes  the  evidence  upon  which 
the  law  arises.  This  evidence,  therefore,  must 
be  certain  and  permanent,  as  the  other  parts  of 
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the  policy,  and  not  left  to  depend  upon  uncer- 
tain recollection,  or  liable  to  be  affected  by  mo- 
tives of  interest  or  bias.  In  the  next  place,  it 
is  indispensably  necessary  to  protect  against 
fraud,  being  the  only  security  against  excessive 
insurance,  often  made  with  fraudulent  inten- 
tion, and  always  a  temptation  to  fraud.  And 
finally,  without  going  into  all  the  numerous 
considerations  connected  with  the  matter,  H  is 
to  cut  off,  by  the  policy  itself,  such  questions 
as  it  is  attempted  here  to  raise,  the  tendency  of 
which  to  produce  confusion  and  embarrass- 
ment is  so  manifest  in  the  present  case. 

If  the  evidence  were  even  more  satisfactory 
than  it  is — if  it  were  Hot  so  completely  contra- 
dicted—etill  what  does  it  tend  to  prove?  Not 
a  compliance,  most  obviously.  It  proves,  on 
the  contrary,  a  non-compliance,  and  asks  of 
this  court  to  dispense  with  that  part  of  the  con- 
tract which  has  not  been  complied  with,  upon 
no  other  ground  than  that  it  has  not  been  com- 
plied with. 

The  next  piece  of  evidence  relied  upon  by 
the  plaintiff  to  prove  notice  is  the  testimony  of 
Mr.  A.  O.  Peck,  in  connection  with  the  letter 
of  S.  Q.  Wheeler  to  him,  of  December.  1837. 

This  testimony  applies  to  the  policy  of  Decem- 
ber, 1887.  The  argument  on  the  part  of  the 
plaintiff  is,  that  Mr.  Peck  showed  this  letter 
to  Mr.  Jackson;  that,  consequently,  Mr.  Jack- 
son must  'have  known  there  was  apol-  [*206 
icy  on  the  Glencoe  Mill  at  the  Americaa 
office. 

In  the  first  place.  Mr.  Peck  states  that  be  has 
no  recollection  of  showing  this  letter  to  Mr. 
Jackson,  and  his  statement  that  be  did  so 
is  founded  entirely  upon  his  practice  to  do  » 
in  like  cases.  The  whole  strength  of  the  evi- 
dence, then,  consists  in  the  presumption  de- 
rived from  Mr.  Peck's  usual  habits  of  bushx-w 
in  this  particular.  The  thing  which  he  was 
requested  to  do  was  no  part  of  his  official  duty. 
It  was  a  matter  of  favor  to  Wheeler,  to  be  done 
in  a  manner  most  convenient  to  himself.  U 
would  rest,  therefore,  entirely  ha  his  own 
caprice;  whether  he  would  make  a  verbal  com- 
munication to  Mr.  Jackson,  or  whether  he 
would  hand  him  the  letter.  Ordinarily  he 
would  find  it  more  convenient,  perhaps,  to 
hand  the  letter,  than  to  make  a  verbal  com- 
munication, unless  that  communication  wi  re 
brief,  which  was  the  case  with  the  matter  to 
be  communicated  here.  But  the  presumption 
derived  from  the  usage  of  an  individual,  in  re- 
lation to  matters  of  this  sort,  has  none  of  the 
strength  of  a  presumption  derived  from  usaps 
in  relation  to  official  acts,  such  as  the  making 
record  of  changes  of  owners  of  property  in- 
sured, or  of  notices  of  other  insurance,  of  pre- 
serving files  of  all  letters  received,  and  copies 
of  all  letters  written  by  the  insurance  com- 
pany, and  of  replying  to  all  letters  received 
which  require  a  reply. 

Now.  we  oppose  to  the  presumption  derived 
from  Mr.  Peck's,  usages,  the  usage  of  Mr.  Jack- 
son, president  of  the  Washington  Insurance 
Company,  to  act  upon  all  notices  of  further  in- 
surance upon  the  same  property :  if  the  furtbrr 
insurance  was  subsequent,  to  call  the  director! 
together,  and  decide  whether  to  assent  or  dV- 
sent,  and  to  give  prompt  reply  to  the  insured 

Mr.  Jackson  is  well  known  in  this  commu 
nity  to  have  Men  remarkable  for  protnpitudc. 
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sagacity,  and  fairness  in  the  discbarge  of  the 
duties  of  bis  office,  an  office  which  be  held  for 
more  than  thirty  years.  No  one  knew  the  mer- 
its of  his  character  more  thoroughly,  in  all 
these  particulars,  then  the  learned  counsel  who 
has  made  the  opening  argument  for  the  plaint- 
ill  But  in  this  argument,  we  claim  for  Mr. 
Jackson  nothing  more  than  the  presumption 
which  the  law  would  make  in  his  favor,  that 
a.  that  the  duties  of  his  office  would  be  fairly 
discharged  unless  the  contrary  is  shown. 

We  oppose,  therefore,  the  presumption  de- 
nied from  the  usages  of  the  Washington  In- 
surance Company  and  their  officers  to  the  pre- 
sumption derived  from  Mr.  Peck's  habits  of 
business;  and  we  say  that  the  latter  is  entirely 
overthrown  by  the  former.  The  fact  that  no 
consultation  was  had  among  the  directors,  is 
conclusive  to  show  that  they  could  not  have 
known  of  this  policy  at  the  American  office. 
Mr.  Peck  states,  that  he  recollects  distinctly 
Uiat  be  had  an  interview  with  Mr.  Jackson  upon 
207*]  the  subject,  but  the  'plaintiff's  counsel 
cautiously  abstained  from  asking  him  what  com- 
munication be  made  to  Mr.  Jackson.  The 
natural  presumption  is.  that  he  told  Mr.  Jack- 
too  what  Mr.  Wheeler  requested  him  to  tell, 
which  was.  that  Wheeler  bad  sold  his  interest 
to  Carpenter  in  the  Olencoe  Mill.  He  could 
hare  had  no  motive  to  go  beyond  this.  There 
is,  therefore,  no  proof  of  any  information 
pven  to  Mr.  Jackson  of  the  policy  at  the 
American  office,  either  by  the  exhibition  to 
turn  of  Wheeler's  letter  to  Peck,  or  by  any 
verbal  communication  of  Peck  himself.  The 
reasonable  presumptions  are  all  the  other  way. 

We  refer  in  this  connection  to  the  memo- 
randum indorsed  upon  the  record  of  the  policy 
«l  the  Washington  office,  under  date  of  De- 
cember 15th,  1687: 

"  Samuel  O.  Wheeler  informs  by  letter  to 
this  company,  dated  Patterson,  December  13, 
1837,  that  he  has  sold  bis  half  of  the  Olencoe 
Mill  to  Jeremiah  Carpenter.  It  is.  in  conse- 
quence thereof,  agreed,  that  the  risk  assumed 
by  this  policy  for  account  of  8.  G.  Wheeler 
continue  for  account  of  said  Jeremiah  Car- 
penter. The  original  policy  not  being  at  hand. 
this  indorsement  is  not  put  thereon. 

"  Richard  Jackson,  President. 

"  Warren  8.  Greene,  Secretary." 

This  memorandum  shows  that  Mr.  Jackson 
acted  even  with  regard  to  the  notice  of  the 
change  of  property  from  Wheeler  to  Car- 
penter, not  from  any  information  derived  from 
reck,  but  upon  the  letter  from  Wheeler  him 
self. 

The  memorandum  also  goes  to  show  that 
Peck  could  not  have  shown  Mr.  Jackson  the 
fetter  of  Wheeler. 

The  letter  to  Peck  and  the  letter  to  the 
Washington  company  are  dated  on  the  same 
day,  December  18th,  and  on  the  14th,  Mr. 
Peck  replies  by  letter  to  Mr.  Carpenter,  stating, 
"  I  have  notified  the  Providence  Washington 
Insurance  Company  that  Mr.  Wheeler  had 
disposed  of  his  interest  to  you,  of  which  they 
have  made  record." 

The  record  at  the  Washington  office  shows 
that  Mr.  Peck  must  have  been  mistaken.  He 
might  have  had  the  interview  with  Mr.  Jack- 
son informing  him  of  the  sale*  from  Wheeler  to 
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Carpenter,  and  Mr.  Jackson  might  have  told 
him  that  he  would  make  a  record  of  it,  but  re- 
ceiving the  letter  from  Wheeler,  he  naturally 
referred  in  his  memorandum  to  the  letter  of 
Wheeler  to  the  Washington  company  as  the 
more  authentic  source  of  information.  The 
insured  are  required  by  the  terms  of  the  policy 
to  notify  the  company  of  all  sales  of  the  prop- 
erty insured,  and  the  assent  of  the  insurance 
company  is  necessary  in  order  to  cover  the 
property  for  the  new  owner.  This  is  a  pro- 
vision comparatively  unimportant.  The  in- 
surance company  do  not  rely  so  much  upon 
•their  knowledge  of  the  character  of  [*208 
the  insured,  as  upon  his  interest  They  leave 
a  material  proportion  of  the  property  at  his 
risk.  The  provision,  therefore,  with  regard  to 
prior  and  subsequent  insurance,  is  one  of  para- 
mount importance,  and  yet  the  court  will  per- 
ceive that  the  various  changes  and  sales  of  this 
property  from  1886  to  1886  are  all  noted  upon 
the  books  of  the  Washington  Insurance  Com- 
pany with  great  exactness  and  promptitude, 
but  there  is  no  memorandum  or  indorsement 
anywhere  of  these  policies  at  the  American 
office. 

Again,  notice  of  a  subsequent  insurance 
must  come  from  the  insured,  or  from  an  agent 
authorized  to  give  this  notice.  It  is  a  notice 
which  binds  the  insured  if  assented  to  by  the 
insurer;  and  entitles  the  insurer,  in  case  of  loss, 
to  contribution  from  the  subsequent  under- 
writers, each  in  proportion  to  the  amount  of 
their  subscription.- 

The  language  of  the  clause  is,  "  shall  with 
all  reasonable  diligence  give  notice  thereof  to 
the  corporation,  and  have  the  same  indorsed 
on  the  instrument,  or  otherwise  acknowledged 
by  them  in  writing." 

The  company  would  not  be  authorized  to 
make  an  indorsement  upon  rumor,  incidental 
information,  or  upon  any  information  not 
communicated  by  the  insured  himself,  or  by 
his  authorized  agent,  nor  beyond  what  he  di- 
rects to  be  notified.  Now,  Mr.  Peck  was 
Wheeler's  agent,  not  to  notify  to  the  Washing- 
ton office  the  policy  of  the  American  office,  but 
to  notify  to  them  the  sale  from  Wheeler  to 
Carpenter;  beyond  that  he  had  no  authority. 
He  could  give  no  notice  which  would  bind  the 
insured,  and  could  give  no  notice  that  would 
bind  the  insurer.  What  authority  bad  he  to 
call  upon  the  Washington  Insurance  Company 
to  indorse  a  notice  of  the  American  policy  on 
the  policy  at  the  Washington  office,  or  other- 
wise acknowledge  the  same  in  writing? 

But  let  us  look  at  the  letter  itself.  It  states 
that  the  policy  at  the  American  office  had  ex- 
pired, which  was  the  fact.  It  is  true,  he 
applies  on  behalf  of  the  new  owners  for  a  re- 
newal of  this  policy,  but  the  letter  does  not 
state  it  was  renewed,  nor  is  there  any  evidence' 
in  the  cause  that  information  of  its  renewal 
was  ever  communicated  to  Mr.  Jackson,  or  to 
any  officer  or  member  of  the  Washington 
office,  by  Mr.  Peck,  or  in  any  other  way.  The 
whole  extent,  then,  of  the  information  con- 
tained in  the  letter  is,  that  there  had  been  a 
policy  at  the  American  office  which  had  ex- 
pired, and  that  the  new  owners  of  the  property 
had  applied  for  a  renewal.  It  may  reasona- 
bly be  inferred  from  the  letter,  that  the  policy 
at  the.  American  office,  was  .on  a  distinct  inter- 
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est ;  at  least  it  leaves  the  matter  in  doubt.  The 
letter  states,  that  the  expired  policy  bad  been 
assigned  to  Epinelus  Reed,  and  requests  the 
company  to  make  the  new  policy  payable  to 
the  same  individual.  Another  important  fact 
in  relation  to  this  matter  is  this:  The  letter 
209*J  "from  Wheeler  to  Mr.  Jackson,  giving 
notice  that  Wheeler  bad  sold  his  interest  to 
Carpenter,  is  dated  on  the  same  day  with  the 
letter  to  Peck.  Mr.  Jackson  might  well  sup- 
pose, that  if  there  was  any  insurance  on  this 
property  at  the  American  office,  which  was  to 
be  notified  to  the  Washington  office,  that 
Wheeler  would  have  stated  it  in  his  letter  to  him. 
Again,  the  bill  charges  that  the  notice  given 
to  the  Washington  Insurance  Company  was 

fiven  "  for  the  purpose  of  having  the  same  in- 
orsed  on  the  policy  at  the  office  of  the  said 
Washington  Insurance  Company,  or  otherwise 
acknowledged  by  them  in  writing." 

Was  Mr.  Peck's  communication  to  Mr.  Jack- 
son, whatever  it  may  have  been,  made  for  the 
purpose  of  having  it  indorsed  on  the  policy, 
or  acknowledged  in  writing?  If  Mr.  Jackson 
read  this  letter,  that  part  of  it  which  relates  to 
the  policy  at  the  American  office  was  not  in- 
tended by  Wheeler  for  him,  or  to  be  read  by 
him;  that  part  of  the  letter  was  intended  for 
the  American  company,  and  the  American 
company  only.  If  Mr.  Peck,  therefore,  ver- 
bally  or  otherwise,  made  Mr.  Jackson  ac- 
quainted with  that  part  of  the  letter  which 
related  to  the  policy  at  the  American  office,  he 
did  that  which  he  not  only  had  no  authority 
from  Wheeler  to  do,  but  what  Wheeler  never 
intended  he  should  do.  If  Mr.  Peck  was  a 
man  of  business,  the  presumption  is  directly 
the  reverse  of  what  is  claimed,  namely,  that  he 
conformed  to  his  instructions,  and  did  not 
transcend  them. 

The  opening  counsel  for  the  plaintiff  supposes 
the  real  truth  of  the  case  to  be,  that  it  was 
wholly  and  entirely  owing  to  the  neglect  of 
Mr.  Jackson  that  the  entry  was  not  made  upon 
the  books  of  the  company,  and  attributes  his 
neglect  in  this  particular  to  his  advanced  age. 
He  was  not  much  older  than  the  learned  coun- 
sel himself,  and  as  competent  to  do  business  as 
he  ever  was  in  his  life.  He  was  careful  at  this 
very  time  to  make  the  proper  indorsement  of 
the  sale  from  Wheeler  to  Carpenter,  a  matter 
of  no  importance  compared  with  the  notice  of  a 
subsequent  insurance.  Had  Mr.  Jackson  been 
livinir  in  September,  1888,  when  the  policy  sued 
-on  was  executed,  the  learned  counsel  thinks 
some  entry  would  have  been  made.  Such  a 
presumption  is  entirely  gratuitous.  The  time 
to  make  the  entry  was  when  the  notice  was  re- 
ceived. This  is  proved  to  have  been  the  in- 
variable practice  of  the  office,  and  no  man  was 
more  strict  in  the  observance  of  its  usages  than 
the  late  Mr.  Jackson.  Besides,  what  entry 
could  Mr.  Jackson  make?  He  could  only  copy 
the  letter,  and  that  merely  contains  a  proposal 
for  further  insurance  for  the  new  owners  at 
the  American  office.  Th*e  notice  could  not  be 
given  till  the  insurance  was  made,  nor  could  it 
lie  taken  till  then,  nor  indorsed  on  the  policy. 
Mr.  Jackson  would  naturally  say,  if  this  proposi- 
tion be  acceded  to,  the  owners  will  of  course 
give  us  notice,  and  as  no  further  information 
210*J  was  'given,  Mr.  Jackson,  had  he  been 
living  when  the  policy  of  September,  1838,  was 
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subscribed,  would  have  concluded  that  the  pro- 
posal for  further  insurance  at  the  American 
office  had  not  been  assented  to.  At  all  events. 
j  he  had  no  right  to  make  the  indorsement  rill 
such  notice  was  given. 

The  counsel  suggests,  that  when  Mr.  Jack- 
son received  notice,  he  probably  deferred  any 
action  upon  it  until  more  information  was  re- 
ceived. This  concedes  the  whole  case.  Surely 
notice  was  not  to  be  of  a  character  which  would 
leave  the  insurance  company  ignorant  or  in 
doubt.  It  was  to  be  explicit  and  certain.  If 
this  letter  had  been  read  to  Mr.  Jackson  by 
Mr.  Peck,  he  certainly  could  not  have  acted 
upon  it,  for  the  reasons  which  have  been  already 
stated.  He  must,  as  a  prudent  man,  have  waited 
for  further  information.  It  was  not  his  fault 
that  the  information  was  not  more  perfect 
The  further  information  never  came.  There 
is  not  a  tittle  of  proof  that  any  information  was 
ever  communicated  of  insurance  at  the  Amer- 
ican office,  subsequent  to  the  time  referred  to 
in  Mr.  Peck's  testimony. 

The  learned  counsel  suggests  that  Mr.  Greene, 
the  secretary  of  the  Washington  Insurance  Com- 
pany, must  have  been  present  at  the  interview 
between  Mr.  Jackson  and  Mr.  Peck,  and  must 
have  heard  what  was  said  by  Mr.  Peck.  Sup- 
pose he  had  been,  he  could  not  have  beard  any- 
thing more  than  Mr.  Jackson,  and  there  is  do 
reason  to  suppose  that  Peck  told  Mr.  Jackson 
anything  more  than  Wheeler  requested  him  to 
tell.  The  learned  counsel  complains  because 
the  defendants  do  not  ask  Greene  in  relation  to 
this  matter.  If  he  supposed  Greene  knew  any- 
thing, or  heard  anything,  of  this  conversation, 
it  was  his  place  to  have  inquired  in  relation  to 
it.  The  burden  of  proof  is  on  the  plaintiff  to 
Drove  notice  to  us,  being  affirmative  proof;  not 
•bn  us  to  disprove  it.  The  plaintiff  had  an  op- 
portunity to  prove  the  verbal  communication 
of  Peck  to  Mr.  Jackson,  by  Peck  himself,  who 
was  the  most  proper  witness  for  that  purpose; 
and  yet  he  has  cautiously  abstained  from  nuk- 
ing any  inquiry  of  Mr.  Peck  in  relation  to  this 
matter,  but  complains  that  we  did  not  examine 
Mr.  Greene,  to  ascertain  if  he  were  present, 
and  if  he  were,  what  was  said. 

Again,  the  learned  counsel  complains  that 
we  did  not  ask  Mr.  Greene  when  be  first  ins- 
pected the  existence  of  the  policies  at  the  Amer- 
ican office.  We  had  no  right  to  ask  Mr.  Greene 
such  a  question.  The  plaintiff  might  have  asked 
it.  This  resort,  indeed,  establishes,  that  the 
ingenuity  of  the  learned  counsel,  great  as  ft 
certainly  is,  was  tasked  far  beyond  any  man 'a 
strength,  being  required  to  make  a  case  where 
none  really  existed,  by  suggesting  probabilities 
where  there  was  neither  fact  nor  probability. 
All  the  circumstances  that  ever  took  place  in 
relation  to  this  matter  are  in  proof. 

The  American  Insurance  Company,  in  the 
application  of  'Wheeler,  were  referred  [*21 1 
to  the  representation  at  the  Washington  office 
for  a  description  and  estimate  of  the  property 
The  plaintiff  has  not  called  Mr.  Thornton  io 
prove  what  he  said  at  the  Washington  office, 
when  he  called  them  to  examine  the  mpwaan- 
tation.  The  probable  presumption  would  be. 
that  if  he  called  there  for  that  representation, 
that  he  did  so  with  a  view  to  act  upon  a  propo- 
sition to  underwrite  upon  the  property.  But 
the  Washington  Insurance  Company  would 
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take  no  notice  of  such  a  fact,  and  it  would  make 
no  impression  upon  the  mind  of  the  officers, 
because  if  the  American  company  should 
finally  agree  to  underwrite,  the  assured  were 
bound  to  give  them  notice  as  soon  as  the  policy 
was  executed.  If,  therefore.  Mr.  Thornton, 
when  he  went  to  the  Washington  office  to  ex- 
amine that  representation,  had  stated  to  Mr. 
Jackson  that  Wheeler  had  applied  for  further 
insurance,  and  that  be  had  examined  the  rep- 
resentation with  a  view  to  decide  upon  the  ap- 
plication. Mr.  Jackson  would  have  thought 
nothing  of  it,  because  if  the  negotiation  should 
finally  terminate  in  further  insurance,  he  knew 
Wheeler  was  bound  to  give  him  notice.  It 
will  hardly  be  contended,  at  all  events,  that  this 
was  notice  of  the  policy  at  the  American  office, 
or  that  the  Washington  office  would  be  at  lib- 
erty to  act  upon  it.  Besides,  Mr.  Jackson,  as 
an  experienced  underwriter — and  no  man  was 
more  so — must  have  felt  sure  that  the  Ameri- 
can company  would  not  have  made  any  further 
insurance  upon  this  property,  the  Washington 
company  having  already  insured  the  property 
for  more  than  three  fourths  of  its  value. 

In  point  of  fact,  therefore,  if  Thornton  had 
specifically  stated  to  Mr.  Jackson  the  purpose 
for  which  he  called  to  examine  the  representa- 
tion at  the  Washington  office,  it  would  give 
Mr.  Jackson  no  reason  to  believe  that  the 
American  company  would  make  any  further 
insurance  upon  the  properly,  and  in  fact  they 
did  refuse  to  make  any  further  insurance  upon 
that  representation.  Besides,  it  would  not  be 
notice,  being  to  a  different  intent  and  for  a 
different  purpose,  that  is,  to  obtain  information 
and  nothing  more. 

The  learned  counsel,  while  he  complains  that 
we  have  not  inquired  of  Mr.  Greene  if  he  recol- 
lects that  Mr.  Thornton  came  to  the  office  and 
borrowed  the  representation,  and  what  was  said 
by  him,  was  careful  not  to  call  Mr.  Thornton 
himself. 

One  would  suppose  Mr.  Thornton  was  the 
best  witness  to  tell  what  he  said,  as  Peck  is  to 
tell  what  he  said,  and  vet  no  inquiry  is  made 
of  Peck,  and  Thornton  is  not  called.  The  fact 
that  the  secretary  of  one  insurance  company 
borrowed  of  another  a  representation  would 
make  no  impression  upon  the  mind  of  the  sec- 
retary or  president  of  the  other,  even  if  the 
motive  was  stated,  because  they  rely  upon  no- 
tice being  given  tbem  if  the  policy  should  be 
executed,  and  have  no  right  to  act  upon  any- 
thing leas.  Mr.  Greene  has  been  under  exami- 
nation as  a  witness,  and  if  the  plaintiff  thought 
212*]  *he  knew  or  (uspected  anything  with 
regard  to  the  policy  at  the  American  office,  It 
was  in  his  power  to  have  inquired  of  him.  We 
have  asked  him  all  the  questions  we  had  any 
right  to  ask  him.  His  character  is  such,  as  the 
plaintiff's  counsel  well  knows,  that  he  would 
have  answered  every  question  with  the  most 
entire  truth  and  candor. 

The  truth  is,  that  he,  as  well  as  all  the  other 
officers  at  the  Washington  office,  were  taken 
entirely  bv  surprise,  when,  after  the  loss  of  the 
Glencoe  Mill,  they  found  the  policy  at  the 
American  office. 

We  have  now  reviewed  all  the  evidence  which 
has  been  offered  on  the  part  of  the  plaintiff  to 
prove  notice  of  the  policies  at  the  American 
office.  We  think,  from  this  review  of  the  evi- 
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dence,  that  it  is  quite  apparent  not  only  that 
the  plaintiff  has  failed  to  prove  notice  of  the 
policies  at  the  American  office,  but  that  the 
defendants  have  disproved  it.  The  failure 
to  make  out  what  seems  to  be  proposed  is  just 
as  signal  as  the  insufficiency  of  the  purpose  it- 
self. The  whole  object  seems  to  be  to  establish 
that  Mr.  Jackson  was  to  perform  the  complain- 
ant's duty  as  well  as  his  own.  to  speak  for  the 
complainant  where  he  was  silent,  to  understand 
for  him  without  being  told  how  he  wished  to 
be  understood,  and  to  act  for  him  without  in- 
struction or  authority,  because,  in  the  event,  it 
appears  to  have  been  for  the  interest  of  the 
complainant  that  he  (Mr.  Jackson)  should  have 
spoken,  understood,  and  acted. 

Mr.  Wood,  for  the  appellant,  in  reply  and 
conclusion : 

I  propose,  in  thiR  reply,  not  to  repeat  the  ar- 
guments advanced  in  opening  the  case. 

I  shall  attempt  to  establish  the  following 
propositions: 

1st.  That  the  Washington  company,  who  are 
the  first  insurers,  had  notice  of  the  second  in- 
surance in  the  American  office. 

2d.  That  this  notice,  under  the  circum- 
stances of  this  case,  is  sufficient  to  bind  them  in 
equity  to  pay  for  the  loss  under  their  policy 

There  are  a  few  miscellaneous  topics  dis- 
cussed in  the  close  of  the  respondent's  argument, 
which  I  will  first  dispose  of. 

It  is  said  that  the  complainant  had  his  elec- 
tion of  two  remedies — one  at  law,  the  other  in 
equity;  and  that  having  first  selected  the  com- 
mon law  remedy,  he  is  precluded  from  going 
into  equity  for  relief. 

This  would  be  true  in  a  case  where  the 
two  tribunals  have  concurrent  jurisdiction. 
But  it  does  not  apply  to  a  case  like  the  present, 
where  the  common  law  court  has  no  relief  to 
give,  and  the  party  in  going  there  mistook  his 
remedy. 

Where  a  party  mistakes  his  remedy  at  law, 
and  fails  on  that  ground,  he  may  still,  at 
law,  resort  to  the  appropriate  remedy  and  re- 
cover. 

•It  was  proper  in  this  case  to  try  the  [*2 1 3 
remedy  at  law  first.  Because,  although  the 
relief  sought  is  strictly  equitable,  yet  of  late 
years  common  law  courts  have  extended  their 
remedies  in  many  cases  so  as  to  embrace  what 
is  strictly  equitable  relief. 

This  court,  however,  has  shown  a  disposition 
to  keep  the  remedies  in  the  respective  courts 
distinct,  and  we  therefore  abandon  our  former 
ground,  and  resort  to  the  equity  side  of  the 
court.  The  learned  justice  intimated,  in  no 
equivocal  language,  that  we  had,  in  the  first 
instance,  mistaken  the  proper  forum. 

It  is  said  we  can  get  no  relief  in  equity  differ- 
ent from  law,  on  a  bill  for  specific  performance. 
That  will  depend  on  circumstances  and  the 
character  of  the  relief  sought.  We  do  not  ask 
the  court  to  put  upon  the  contract  an  interpre- 
tation different  from  the  common  law  court. 
But  we  seek  relief,  under  the  equitable  circum- 
stances of  this  case,  against  certain  require- 
ments, which  the  rigid  rules  of  the  common 
law  will  not  dispense  with,  but  which  in  equity 
will  be  dispensed  with,  when,  by  an  adher- 
ence to  them,  they  will  become  an  engine  of 
fraud. 

If  we  have  made  out  such  a  case,  equity  will 
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equity 
terpret  the  contract  differently  from  the  court 
of  law,  but  relieves  against  some  of  the  re- 
quirements of  the  contract,  and  even  of  the 
law  bearing  upon  the  contract,  where  the  par- 
tics  have  acted  in  a  way  which  in  equity 
amounts  to  a  dispensation  with  those  require- 
ments. 

My  first  proposition  is,  that  the  Washington' 
company  bad  notice  of  this  second  insurance  at 
the  American  office. 

This  matter  is  discussed  in  the  opening  argu- 
ment, from  page  193  to  page  198.  Samuel  3. 
Wheeler  proves  that  he  sent  the  notice  to  Jack- 
son, the  president,  by  letter,  in  December, 
1886.  That  he  sent  such  a  letter,  he  is  certain 
and  positive ;  the  impression  upon  his  memory 
is,  that  he  personally  put  the  letter  in  the  post- 
office.  Such  an  impression  is  satisfactory  un- 
less overcome.  This  evidence  is  corroborated 
by  other  facts  and  circumstances.  His  letter 
of  the  13th  of  December,  1887,  to  the  Ameri- 
can office,  accompanied  with  the  evidence  of 
Peck,  is  strongly  corroborative  of  the  above 
testimony.  A  letter  informing  them  of  a 
change  of  ownership,  with  a  request  that  he, 
Mr.  Peck,  would  communicate  it  to  the  Wash- 
ington office,  accompanied  with  Peck's  evi- 
dence that  he  is  satisfied  he  communicated  this 
matter  to  Mr.  Jackson,  the  president,  by  show- 
ing him  the  letter,  because  it  was  his  custom  to 
communicate  such  information  in  that  way,  is 
strong  evidence  to  satisfy  the  mind  that  Jack- 
son had  such  notice. 

Would  Mr.  Jackson  receive  such  informa- 
tion from  another  office  in  his  immediate 
neighborhood,  and  send  the  representation  of 
the  property  to  the  American  office  in  Novem- 
ber, 1886,  without  getting  from  such  circum- 
stances notice  that  there  was  another  insurance 
in  that  office?  If  he  could,  it  is  impossible  to 
2 14*]  consider  *him  the  shrewd  business  man 
that  tbey  represent  him  to  be.  This  evidence, 
standing  unimpeached,  is  amply  sufficient  to 
satisfy  a  jury,  or  a  court  acting  in  the  place  of  a 
jury,  that  notice  of  this  second  insurance  in  the 
American  office  was  brought  home  to  the 
respondents. 

It  remains  to  consider  the  views  taken  of  this 
subject  on  the  other  side. 

It  is  said  the  answer  of  the  defendants  is  evi- 
dence in  their  favor,  that  they  never  had  such 
notice. 

An  answer  by  a  party  who  slates  a  fact  of 
his  own  knowledge  which  is  responsive  to  the 
bill,  and  free  from  all  suspicion,  is  evidence; 
but  not  such  an  answer  as  this;  the  answer  is 
too  good  to  have  any  confidence  reposed  in  it. 
It  states,  positively,  that  the  defendants  had  no 
such  notice. 

On  such  a  point  they  could  only  swear  hon- 
estly to  their  belief.  Notice,  in  such  cases,  is 
usually  given  to  the  officers  of  the  company, 
who  have  the  active  management  'of  the  con- 
cern. Greene  or  Jackson  would  have  been 
the  persons  to  receive  it,  and  it  would  have 
been  their  duty,  when  received,  to  have  it  filed 
or  entered  on  the  minutes.  It  would  only 
come  before  the  board  through  their  instru- 
mentality. Notice  to  those  officers  would 
in  law  be  notice  to  the  company.  How  could 
this  corporation  say  that  Jackson  had  not  re- 
ceived such  notice?  How  could  Dorr,  the 
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new  president,  who  came  in  afterwards,  and 
who  was  a  perfect  stranger  to  all  these  transac- 
tions,  swear  positively  that  Jackson,  in  his  life- 
time, had  not  received  this  notice.  Experience 
has  shown  that  answers  generally,  io  litigated 
cases,  but  more  especially  such  an  answer, 
should  be  viewed  with  gieat  jealousy.  There- 
mark  in  page  302  of  the  respondents'  argument 
may  furnish  a  clue  to  this  answer.  It  is  said 
they  never  had  notice,  in  the  sense  of  this  pol- 
icy, that  is.  notice  to  be  indorsed  or  acknowl- 
edged. If  that  is  the  cover  under  which  this 
positive  denial  of  notice  in  the  answer  rests,  it 
must  pass  for  as  much  as  it  is  worth. 

But  the  respondents  have  put  in  a  supple- 
mental answer,  in  which  they  qualify,  to  a  cer- 
tain extent,  the  positive  denial  in  the  first  an- 
swer, by  staling  that  they  had  not  such  notice 
until  long  after  the  execution  by  these  defend- 
ants of  the  policy  of  the  27th  of  September,  1838. 
This  clearly  implies  that  they  did  get  such  no- 
tice, though  obtained  long  after  that  time— a 
notice  to  be  indorsed  or  acknowledged.  They 
surely  did  not  mean  to  say  that  they  got  such 
notice  after  the  fire.  When  did  tliey  get  ii! 
What  do  they  mean  by  long  after?  It  may 
mean  one  month  or  two  months.  There  is  a 
point  of  time  at  which  it  is  somewhat  important 
to  know  whether  they  had  that  notice,  namely, 
in  December,  1838,  when  the  American  policy 
was  renewed.  It  was  their  duty  to  tell  us 
plainly  when  they  got  that  notice.  The  man- 
ifest inference  is.  that  they  got  the  notice  be- 
fore or  at  the  time  of  the  renewal  of  the 
'policy  at  the  American  office,  other-  [*215 
wise  they  would  have  said  they  had  it  not 
then.  This  is  a  circumstance  of  some  im- 
portance in  the  view  hereafter  to  be  presented. 

It  is  said  that  Wheeler  has  only  a  loose  im- 
pression on  his  mind  that  he  sent  the  letter  to 
Jackson.  He  does  not  give  any  such  epithet 
It  is  the  impression  on  nis  memory,  that  he 
himself  put  the  letter  in  the  postofflce.  The 
guarded  caution  with  which  he  speaks  entitles 
him  to  the  more  credit.  The  reason  why 
Wheeler  did  not  preserve  a  copy  of  the  letter 
is  sufficiently  accounted  for. 

It  is  asked  why  Wheeler  did  not  write  again 
to  Jackson,  when  he  received  no  reply  to  bis 
letter,  and  why  he  did  not  speak  about  it  to 
Jackson  the  next  time  he  saw  him.  In  reply, 
I  might  ask,  Why  do  merchants  and  others, 
when  dealing  with  those  in  whom  tbey  repose 
confidence,  omit  to  have  contracts  reduced  to 
writing,  when  required  by  the  statute  of 
frauds?  And  wben  they  reduce  them  to  writ- 
ing, why  do  it  by  letter,  embracing  only  the 
heads,  instead  of  entering  into  special  agree- 
ments? We  all  know,  in  practice,  how  these 
things  are  done.  And  perhaps  persons  deal- 
ing with  insurance  companies  are  as  often  as 
in  any  other  cases  inattentive  to  those  niceties 
and  particularities. 

To  rebut  the  evidence  of  Wheeler,  much  re- 
liance is  placed  on  the  testimony  of  Greene, 
that  no  such  letter  can  be  found  va  the  Wash- 
ington office,  no  memorandum  of  it  on  the 
minutes  or  elsewhere,  and  no  entry  of  its  hav- 
ing been  laid  before  the  board,  as  usual  in  such 
cases. 

There  can  be  no  doubt  that  Wheeler  meant 
to  give  the  notice.  He  could  not  have  been 
guilty  of  the  absurdity  of  having  two  insor- 
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slices  in  two  offices  in  the  immediate  neighbor- 
hood of  each  other,  and  of  attempting  to  con- 
ceal a  second  insurance.  A  loss  and  claim  for 
compensation  would  inevitably  lead  to  detec- 
tion. It  was  the  interest  of  Wheeler  to  give  the 
notice.  It  was  the  duty  of  Jackson,  the  presi- 
dent, when  the  notice  was  received,  to  lay  it 
before  the  board  and  have  it  entered  in  the  of- 
fice. Both  Jackson  and  Wheeler  are  repre- 
sented in  the  respondents'  argument  to  be 
punctual  business  men.  The  inference  from 
the  interest  of  Wheeler  is,  that  he  sent  the  no- 
tice. The  inference  from  the  duty  of  Jackson 
is,  that  it  was  not  sent.  The  one  is  a  fair  set- 
off against  the  other.  Then  we  have  the  posi- 
tive evidence  of  Wheeler  and  of  Peck,  which 
are  not  overcome.  The  omission  to  examine 
Greene  as  to  his  personal  knowledge  on  the  sub- 
ject raises  a  strong  suspicion  that  this  letter  was 
received,  but  omitted  to  be  placed  on  the  flies, 
and  that  notice  was  received  through  Peck.  It 
is  said,  on  the  other  side,  that  we  ought  to  have 
examined  him  on  this  point.  We  rely  on  our 
own  evidence;  they  call  this  witness  to  rebut 
it.  They  go  half  way  hi  the  inquiry,  and  tell 
as  that  we  ought  to  have  pursued  that  inquiry 
for  them — that  we  should  have  examined  their 
own  witness,  called  to  rebut  our  evidence,  on 
55 1 6*]the  'points  on  which  it  was  all-important 
he  should  have  been  examined  in  order  to  ren- 
der such  rebuttal  of  any  avail  at  all.  This 
would  certainly  be  a  novel  mode  of  proceed- 
ing. 

I  shall  now  proceed  to  the  second  proposi- 
tion. This  notice  ought  to  bind  the  Washing- 
ton company  in  equity. 

[This  part  of  the  argument  is  omitted.] 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

This  was  a  bill  in  equity  on  a  policy  of  in- 
surance made  by  the  defendants.  The  original 
policy,  executed  September  27th,  1885,  for  one 
year,  and  annually  renewed  till  September, 
1838,  contained  the  following  clauses:  "And 
provided  further,  that  in  case  the  insured  shall 
have  already  any  other  insurance  against  loss 
by  Are  on  the  property  hereby  insured,  not 
notified  to  this  corporation,  and  mentioned  in 
or  indorsed  upon  this  policy,  then  this  insur- 
ance shall  be  void  and  of  no  effect.  And  if  the 
said  insured,  or  their  assigns,  shal  1  hereafter  make 
any  other  insurance  on  the  same  property,  and 
shall  not,  with  all  reasonable  diligence,  give 
notice  thereof  to  this  corporation,  and  have  the 
same  indorsed  on  this  instrument,  or  otherwise 
acknowledged  by  them  in  writing,  this  policy 
shall  cease  and  be  of  no  further  effect."  A  loss 
having  occurred  on  the  9ih  of  April,  1839,  an 
action  at  law  was  instituted  to  recover  the 
amount  of  the  defendants,  on  which  final  judg- 
ment was  rendered  in  their  favor  in  this  court, 
at  the  January  Term,  1841.  (See  Carpenter  v. 
Providence  WcuhingUm  Int.  Co.,  16  Peters, 
495.)  This  was  chiefly  on  the  ground  that  an- 
other policy  had  been  affected  on  the  same  policy 
at  another  insurance  office,  in  December,  1836, 
and  renewed  yearly  till  December,  1838,  but 
which  had  not  been  "mentioned  in  or  indorsed 
on  this  policy,"  "or  otherwise  acknowledged 
by  them  (the  defendants)  in  writing." 

For  various  other  particulars  connected  with 
the  case,  reference  can  be  had  to  the  above  case, 
Howard  4.  U.  S.,  Book  11. 


and  the  statement  which  precedes  this  opinion. 
Under  these  circumstances,  the  complainant 
next  resorted  to  the  bill  now  in  consideration, 
and  alleged,  that  "in  the  month  of  December, 
A.  D.  1836,  and  in  the  month  of  December, 
A.  D.  1737,  and  at  divers  other  times,  the  said 
Providence  Washington  Insurance  Company 
had  notice  from  the  said  H.  M.  Wheeler  &  Co. 
of  the  said  insurance  at  the  office  of  said  Amer- 
ican Insurance  Company,  in  Providence,  and 
said  notices,  so  given,  were  given  for  the  pur- 
pose of  having  the  same  indorsed  on  the  policy 
at  the  office  of  said  Providence  Washington  In- 
surance Company,  or  otherwise  acknowledged 
by  them  in  writing.  And  your  orator  supposed 
that  the  said  Providence  Washington  Insur- 
ance Company  had  performed  their  part  of  said 
contract  in  this  behalf,  as  in  equity  and  good 
conscience  they  were  bound  to  do. 

He  then  added:  "Wherefore,  inasmuch  as 
your  orator  is  *remediless  at  and  by  the  [*2 1 7 
strict  rules  of  the  common  law,  he  prays  your 
honors  to  issue  a  decree  compelling  said  Provi- 
dence Washington  Insurance  Company  to  in- 
dorse said  notice  on  said  policy,  or  otherwise 
acknowledge  the  same  in  writing,  according  to 
the  terms  of  their  policy,  as  they  long  since 
ought  to  have  done,  and  to  compel  said  Provi- 
dence Washington  Insurance  Company  to  pay 
your  orator  said  sum  of  fifteen  thousand  dol- 
lars, with  interest  from  the  time  of  said  loss, 
and  his  costs." 

The  defendants,  in  their  answer,  deny  that 
they  ever  had  notice  in  any  form  of  the  addi- 
tional insurance,  or  not  till  long  after  the  exe- 
cution of  the  policy  now  in  question,  and  object 
to  the  admission  of  any  evidence  on  the  subject, 
except  such  as  is  in  writing,  according  to  the 
stipulation  in  the  policy  itself.  And  they  further 
deny  "that  the  plaintiff  has  any  equity  to  com- 
pel these  defendants  to  indorse  a  notice  of  such 
previous  or  subsequent  insurance  on  said  policy, 
or  to  acknowledge  the  same  in  writing." 

They  then  aver,  that  if  the  additional  policy 
had  been  communicated  to  them,  and  the  pres- 
ent insurance  still  continued,  it  would  have 
been  void,  because  false  representations,  mate- 
rial to  the  risk  in  respect  to  the  value  of  the 
whole  property,  were  made,  affecting  the  ad- 
ditional policy,  and  that  the  probability  is  the 
present  one  would  not  have  been  continued  on 
seeing  the  additional  policy,  as  that  is  for  $6,- 
000,  and  the  present  one  $15,000,  making  an 
aggregate  insurance  of  $21,000,  when,  in  the 
original  statement  to  the  defendants,  the  whole 
property  was  valued  at  only  $19,000,  and  when 
it  is  not  the  custom  of  insurance  companies  to 
take  risks  on  this  kind  of  property  beyond  three- 
fourths  of  its  value,  in  order  to  keep  the  insured 
still  interested  to  the  extent  of  the  other  fourth, 
and  thus  likely  to  use  greater  precautions  against 
fire,  and  lessen  the  risk  of  the  insurers,  com- 
pared with  what  it  would  be  if  an  additional 
insurance  was  obtained  covering  the  whole 
value. 

It  will  be  seen,  by  this  state  of  the  case,  that 
important  questions,  both  of  fact  and  law,  are 
involved  in  it — of  fact,  whether  the  additional 
policy  was  ever  made  known  to  the  defendants 
for  the  purpose  of  being  acknowledged  in  writ- 
ing; and  of  law.  whether,  in  that  event,  it  was 
their  duty  so  to  have  acknowledged  it,  and,  not 
doing  so,  whether  this  court  can  now  compel 
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them  to  do  it.  There  are  other  considerations 
which  arise  in  the  course  of  the  inquiry  that 
will  receive  attention,  but  are  incidental,  rather 
than  raised  directly  through  the  pleadings.  The 
testimony  in  support  of  the  leading  allegation 
in  the  bill  is  not  very  complicated.  But  how 
much  of  evidence  should  be  required  to  prove 
that  allegation,  under  the  principles  applicable 
to  the  circumstances  of  this  case,  is  one  of 
some  difficulty,  and  is  first  to  be  settled.  Where 
an  answer  is  responsive  to  a  bill,  and,  like  this, 
denies  a  fact  unequivocally  and  under  oath,  it 
must  in  most  cases  be  proved  not  only  by  the 
testimony  of  one  witness,  so  as  to  neutralize 
218*1  that  denial  *and  oath,  but  by  some  ad- 
ditional evidence,  in  order  to  turn  the  scales 
for  the  plaintiff.  (Daniel  v.  Mitchell,  1  Story's 
Rep..  188;  Higbie  v.  Hopkins,  1  Wash.  C.  C. 
R..  230;  The  Union  Bank  of  Georgetown  v. 
Geary,  5  Peters,  99.)  The  additional  evidence 
must  be  a  second  witness,  or  very  strong  cir- 
cumstances. (1  Wash.  C.  C.  R.,  230;  Hughe* 
v.  Blake,  1  Mason's  C.  C.  R.,  514;  8  QUI  & 
Johns.,  429;  1  Paige.  289;  8  Wend..  582;  2 
Johns.  Ch.  R.,  92.  Clark '$  Ex'rs  v.  Van  Riems- 
dyk(9  Cranch.  158)  says,  "with  pregnant  cir- 
cumstances." (Neale  v.  Hagthrop,  8  Bland's 
Ch.,  567:  2  Gill  &  Johns.,  208  ) 

But  a  part  of  the  cases  on  this  subject  in- 
troduce some  qualifications  or  limitations  to  the 
general  rule,  which  are  urged  as  diminishing 
the  quantity  of  evidence  necessary  here.  Thus, 
in  9  Cranch,  160,  the  grounds  of  the  rule  are 
explained ;  and  it  is  thought  proper  there,  that 
something  should  be  detracted  from  the  weight 
given  to  an  answer.if  from  the  nature  of  things 
the  respondent  could  not  know  the  truth  of  the 
mutter  sworn  to.  So,  if  the  answer  do  not 
deny  the  allegation,  but  only  express  ignorance 
of  the  fact,  it  has  been  adjudged  that  one  posi- 
tive witness  to  it  may  suffice.  (1  J.  J.  Marshall, 
178.)  So  if  the  answer  be  evasive  or  equivocal. 
(4J.J.Marehall,218;lDana,174;4Bibb,858.)Or 
if  it  do  not  in  some  way  deny  what  is  alleged. 
(Knickerbocker  v.  Harris.  1  Paige,  212.)  But  if 
the  answer,  as  here,  explicitly  denies  the  mate 
rial  allegation,  and  the  respondent,  though  not 
personally  connusant  to  all  the  particulars, 
swears  to  his  disbelief  in  the  allegations,  and 
assigns  reasons  for  It,  the  complainant  has  in 
several  instances  been  required  to  sustain  his 
allegation  by  more  than  the  testimony  of  one 
witness.  (3  Mason's  C.  C.  R..  294.)  In  Coale 
v.  Chase  (1  Bland,  186)  such  an  answer  and 
oath  by  an  administrator  was  held  to  be  suffi- 
cient to  dissolve  an  injunction  for  matters  al- 
leged against  his  testator.  So  is  it  sufficient  for 
that  purpose  if  a  corporation  deny  the  allega- 
tion under  seal,  though  without  oath  (Haightv. 
Morris  Aqueduct,  4  Wash.  C.  C.  R.,  601);  and 
an  administrator  denying  it  under  oath,  found- 
ed on  his  disbelief,  from  Information  communi- 
cated to  him,  will  throw  the  burden  of  proof 
on  the  plaintiff  beyond  the  testimony  of  one 
witness,  though  not  so  much  beyond  as  if  he 
swore  to  matters  within  his  personal  knowledge. 
(8  Bland's  Ch..  567,  note;  1  Gill  &  Johns.,  270; 
Pennington  v.  Giitings,  2  Gill  &  Johns.,  208.) 
But,  what  seems  to  go  further  than  is  necessary 
for  this  case,  it  has  been  adjudged  in  Salmon 
v.  Clagett  (8  Bland,  141,  165)  that  the  answer 
of  a  corporation,  if  called  for  by  a  bill,  and  it 
is  responsive  to  the  call,  though  made  by  a 
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"corporation  aggregate  under  its  seal,  without 
oath,"  is  competent  evidence,  and  "cannot  be 
overturned  by  the  testimony  of  one  witness 
alone. "  We  do  not  go  to  this  extent,  but  tee  no 
reason  why  such  an  answer,  by  a  corporation, 
under  its  seal  and  sworn  to  by  the  proper 
officer,  with  some  means  of  knowledge  on  the 
subject,  'should  not  generally  impose  [*219 
an  obligation  on  the  complainant  to  prove  the 
fact  by  more  than  one  witness.  (5  Peters.  Ill : 
4  Wash.  C.  C.  R..  601.)  Here  the  denial  by 
the  corporation  is  explicit  and  responsive  to  the 
bill,  and  its  truth  sworn  to  by  its  president. 
'  'according  to  the  best  of  his  knowledge  and 
belief."  The  only  difficulty  is  in  respect  to  the 
extent  of  that  knowledge.  He  was  not  the 
president  of  the  company  at  the  time  the  in- 
formation of  the  second  insurance  is  alleged 
to  have  been  given.  Nor  is  it  relied  on  in 
argument  that  he  was  then  a  member  and  lived 
near,  or  was  for  any  reason  likely  to  be  con- 
sulted when  such  notices  were  received.  Bat 
he  has  since  had  access  to  all  the  filet  and 
records,  in  his  official  capacity,  so  as  to  know 
if  any  letter  on  this  subject  appears  to  have 
been  received,  and  therefore  testifies  with  tome 
means  of  knowledge.  And  though  it  it  it  ad- 
mitted that  the  certainty  is  not  so  great  against 
the  reception  of  the  notice  as  if  Jackson  him- 
self was  alive  and  testified  against  it,  yet,  in 
the  nature  of  the  case  and  by  the  precedents, 
the  denial  is  strongly  enough  made  and  tup- 
ported  to  impose  on  the  complainant  the  proof 
of  his  allegation  by  something  more  than  the 
testimony  of  one  witness,  though  not  so  much 
more,  it  is  conceded,  as  the  "pregnant  circum- 
stances" before  alluded  to. 

The  next  inquiry  is,  whether  the  material  al- 
legation in  this  case  is  thus  provedT  On  an  ex- 
amination of  the  evidence,  it  will  be  found 
that  not  even  one  witness  swears  positively  to 
it;  and  whatever  is  sworn  in  support  of  it  it 
much  impaired  by  other  proof. 

The  allegation, it  will  be  remembered,  is.that 
in  December.  1886,  and  divers  other  limes,  the 
defendants  had  notice  from  the  insured  of  the 
second  insurance.given  for  the  purpose  of  bein? 
indorsed  on  the  policy,  or  acknowledged  in 
writing. 

There  is  no  attempt  to  prove  any  such  notice 
except  on  two  occasions— one  in  1836,  and  one 
in  1837.  The  only  witness  called  to  support 
the  first  is  Mr.  Wheeler.  He  testifies  that  about 
the  time  of  the  second  insurance,  in  December. 
1836,  he  wrote  a  letter  to  the  president  of  the 
Providence  Washington  Company,  stating  that 
such  an  insurance  bad  been  effected,  and 
thinks  he  put  the  letter  in  the  postoffice.  ThU 
is  all  on  that  point  in  behalf  of  the  complain 
ant  concerning  this  notice. 

It  is  to  be  observed  that  the  testimony  of 
Wheeler,  in  its  full  extent,  does  not  prove  the 
fact  that  information  of  the  second  insurance 
ever  actually  reached  the  defendants  for  toe 
purpose  of  being  indorsed  or  acknowledged, 
but  merely  that  a  letter  was  writes  for  thai 
purpose,  and  probably  put  in  the  postoffice. 

Though  such  evidence,  standing  alone,  in 
the  case  of  notice  of  nonpayment  of  billt  of 
exchange  and  promissory  notes,  is  sufficient, 
under  mercantile  usage,  to  raise  a  presumption 
that  the  holder  had  used  due  diligence,  yet  even 
in  such  cases  it  is  not  held  to  prove  the  actual 

How  aju>  i. 


Digitized  by 


Google 


1846 


Carpenter  v.  The  Providence  Washington  Insurance  Co. 


319 


receipt  of  notice.  {The  Bank  of  Columbia  v. 
220*1  Lawrence,  1  'Peters,  583,  and  Diekine 
v.  Beat,  10  Peters,  581.)  Much  less  can  it  prove 
tbe  receipt  of  it  where  no  such  usage  exists,  as 
in  tbe  case  of  policies  of  insurance. 

When  we  look  for  any  other  proof  to  sustain 
or  strengthen  Wheeler's  evidence,  thus  defect- 
ive, it  will  appear  to  be  weakened  rather  than 
strengthened  by  the  other  testimony  and  cir- 
cumstances. Because,  first,  such  a  letter,  if  ever 
received,  would  probably  be  preserved  on  the 
files  of  the  office.  So  would  it  probably  be  an- 
swered, as  that  was  not  only  the  usage  in 
respect  to  all  letters  on  official  business,  but  it 
is  shown,  specially,  to  have  been  the  custom  of 
the  office  to  act  forthwith  and  officially  on  let- 
ters like  these  when  received,  and  to  send  a 
reply  in  conformity  to  the  decision  of  the  com 
pany  upon  them.  Yet  no  answer  is  stated  ever 
to  have  been  received  concerning  this:  nor  is 
any  trace  of  an  answer,  or  of  the  original, 
found  in  the  office,  either  in  the  recollection  of 
other  officers,  or  in  any  files,  books,  records,  or 
even  memoranda. 

Again,  tbe  insured,  if  conscious  that  such  a 
letter  had  been  sent,  and  reached  its  destination 
without  being  answered,  would  naturally  have 
written,  or  called  to  ascertain,  why  information 
of  the  second  insurance  was  not  acknowledged 
in  writing,  apprised  as  the  insured  must  De, 
both  by  the  published  terms  of  insurance  and 
tbe  policy  itself,  that  the  latter  was  void  and 
ceased  to  operate  without  such  an  acknowledg- 
ment, and  that  it  was  the  duty  and  interest  of 
the  insured  to  see  to  (bis  acknowledgment 
being  made.  Nor  is  it  a  sufficient  answer  to 
the  last  objection, that  he  might  rest  quiet  with- 
out a  reply  .supposing  the  acknowledgment  had 
been  indorsed  on  the  policy,  because  the  policy 
was  in  the  possession  of  the  insured,  and  not 
of  the  insurers;  and  hence  it  was  well  known 
to  the  insured  that  no  such  indorsement  had 
been  made  on  that. 

It  is  difficult,  likewise,  to  discover  any  ade- 
quate motive  for  not  replying  to  the  letter,  if  it 
was  ever  received,  unless  it  be  one  resting  on  a 
gross  fraud.  If  the  company,  or  its  president, 
on  a  receipt  of  it,  should  not  choose  to  continue 
tbe  policy,  as  would  probably  be  the  case,  for 
reasons  before  mentioned,  they  would  feel  no 
reluctance  to  state  the  fact  to  the  insured,  and 
thus  end  a  risk  where  the  insurance  exceeded 
tbe  value  of  the  property,  and  differed  so  much 
from  their  usual  prudent  terms  of  underwriting. 
But  if  they  did  choose  to  continue  it,  they 
would  be  likely  soon  to  reply.stating  that  fact, 
because,  without  such  a  reply,  they  knew  the 
insured  would  probably  consider  the  policy 
terminated,  in  conformity  with  the  stipulations 
in  it,  and  would  insure  elsewhere,  and  they 
lose  a  premium  which  they  had  decided  it  was 
expedient  for  the  company  to  retain. 

This  is  all  which  it  is  considered  necessary  to 
say  in  respect  to  tbe  evidence  of  the  notice  sup- 
posed by  the  plaintiff  to  have  been  given  by 
Wheeler  in  1886. 

22 1*]  *But  it  is  urged,  beside  this,  that  an- 
other notice  of  the  additional  insurance  at  the 
Providence  American  Company  was  given  the 
ensuing  year,  in  December,  1887,  through  Mr. 
Peck.  It  is  manifest,  however,  that  this  last 
notice,  like  the  other,  must  stand  or  fall  by  it; 
self,  as  they  are  distinct  or  disconnected  in  time' 
HoWard  4. 


and  circumstances — not  parts  of  one  transac- 
tion— and  are  attempted  to  be  sustained  by 
testimony  not  cumulative,  but  entirely  differ- 
ent. What  is  proved  on  this  matter  by  Mr. 
Peck?  Merely  that  a  letter,  written  to  him  for 
another  purpose,  contained  a  statement  of  the 
existence  of  the  second  insurance,  and  his  im- 
pression that  he  showed  the  letter  to  the  presi- 
dent of  this  company  for  the  other  purpose.  It 
will  be  seen  that  his  testimony  is  rather  argu- 
mentative from  his  usual  habits  of  business, 
than  positive,  that  he  showed  tbe  letter  at  all 
to  the  president;  but  if  he  did,  it  is  conceded 
that  the  object  was  to  communicate  merely  the 
other  fact — "the  change  of  owners  in  the  prop- 
erty." (See  Wheeler's  letter.)  And  if  he  car- 
ried the  letter  in  his  hands,  which  contained 
other  matter,  mentioning  an  insurance  at  the 
American  office,  he  was  not  desired,  as  appears 
by  the  letter  itself,  to  communicate  that  part  of 
it,  nor  does  he  say,  in  his  written  reply,  that  he 
had  communicated  thatpart,  but  only  "noti- 
fied the  Providence  Washington  Insurance 
Company  that  Mr.  Wheeler  had  disposed  of 
his  interest  to  you,  of  which  they  had  made 
record." 

Beside  this,  and  against  any  such  notice  hav- 
ing been  given  or  intended  for  the  purpose  set 
up  in  this  bill,  there  are  most  of  the  collateral 
considerations  which  have  been  enumerated  in 
opposition  to  the  other  notice,  alleged  to  have 
been  given  the  previous  year. 

It  must  also  be  recollected,  that  a  letter  was 
written  to  the  president  by  Wheeler  on  the 
same  day  he  wrote  to  Peck,  saying  nothing  in 
it  concerning  any  second  insurance;  and  the 
president  promptly  answered  it,  saying  noth- 
ing in  reply  concerning  that  subject,  out  all 
which  was  expected  as  to  the  other.  On  this, 
it  will  occur  immediately  to  ask,  if  Peck  bad 
given  such  notice,  or  been  requested  to  do  it, 
or  even  if  Wheeler  had  before  given  it,  why 
Wheeler  did  not  at  once  write  again,  stating 
that  an  answer  had  been  received  as  to  the  no- 
tice of  a  change  of  property,  but  none  as  to  the 
second  insurance.  In  short,  a  convincing  proof 
that  nothing  was  communicated  but  the  change 
of  owners  in  the  property  is,  that  nothing  more 
seems  intended  to  have  been  communicated; 
that  nothing  more  was  contained  in  the  letter 
to  the  president,  and  nothing  more  wished  to 
be  stated  by  Peck,  and  no  witness  testifies  that 
the  other  information  was  actually  read  by,  or 
named  to.  the  president,  and  no  collateral  fact 
renders  the  last  circumstance  probable.  This 
is  the  whole  evidence  in  the  case,  on  this  point, 
that  is  essential.  To  show  more  fully  that  un- 
der it  none  of  the  material  questions  of  law 
arise  or  can  be  considered,  which  might  other- 
wise be  presented,  it  may  not  be  unimportant 
to  discriminate  *and  examine  briefly  [*222 
what  those  questions  are,  and  what  must  be 
proved  in  order  to  raise  them. 

Several  precedents  exist,  where  respondents 
in  equity  are  allowed,  by  way  of  defense,  to 
prove,  by  parol,  that  the  written  contract  re- 
lied on  does  not  contain  all  the  original  terms 
agreed,  and  in  this  way  entitle  themselves  to  be 
exonerated  under  the  terms  proved  by  parol. 
(WooUam  v.  Hearn,  7  Ves.,  211;  8  Story's  Eq. 
Jurisp.,  sec.  770;  and  Sugden  on  Vendors,  125 
to  140,  and  cases  cited.)  Others  exist,  of  this 
kind  of  proof  being  at  times  permitted  to  com- 
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plainants  in  relation  to  separate  subsequent 
terms  of  agreement  modifying  the  prior  ones, 
and  on  those  subsequent  terms  being  proved  by 
parol,  a  recovery  be  allowed.  (4  Bro.  Ch.  R., 
514;  1  Ibid.,  92.)  There  are  other  precedents 
of  complainants  seeking  to  show  by  parol  a 
portion  of  a  contract  existing  when  the  original 
was  made,  but  which  was  omitted  from  it  by 
accident,  and  against  doing  which  some  of  the 
authorities  seem  to  decide.  (7  Ves.,  Jun.,  211; 
15  Ibid.,  518;  Story's  Eq.  Jurisp.,  sec.  770,  and 
note.)  On  the  contrary,  some  decide  for  it.  (2 
Ves.,  Sen.,  875;  1  Ibid.,  456;  1  Starkie  onEr., 
1015-1018.)  But  neither  of  these  classes  of 
cases  can  be  claimed  as  embracing  this.  Here 
the  parol  proof  is  offered  by  a  complainant, 
rather  than  by  way  of  defense;  and  it  is  not 
pretended  that  any  omission  has  happened  of  a 
part  of  the  original  contract,  or  that  there  has 
been  any  new  separate  contract  modifying 
that. 

On  the  contrary,  in  the  most  natural  aspect 
of  the  case,  it  is  one  of  a  complainant  attempt- 
ing to  show,  by  parol,  a  fact,  which,  if  true,  is 
supposed  to  establish  a  neglect  or  wrong  in  the 
defendants — a  breach  of  official  duty  happen- 
ing sometime  after  the  contract  of  insurance 
was  made — by  not  acknowledging  then  in  writ- 
ing ,  the  receipt  of  information  that  another 
policy  had  been  obtained  on  the  property,  and 
saying  in  reply,  under  these  new  circumstances, 
that  the  first  contract  should  either  continue  or 
terminate. 

This  presents,  it  will  be  seen,  a  question 
somewhat  novel,  namely,  whether  the  specific 
performance  of  a  duty  in  private  life,  not  of  a 
contract,  can  be  enforced  by  courts  of  equity, 
and  a  party  compelled,  by  a  sort  of  mandamus, 
to  acknowledge  in  writing  what  he  had  never 
promised  so  to  acknowledge. 

That  question,  however,  need  not  now  be  de- 
cided, as  such  a  duty  is  not  claimed  to  exist  ex- 
cept where  a  notice  of  the  second  insurance  is 
actually  received.  And  to  prove  such  a  receipt 
here,  the  evidence  offered  is  certainly  insuf- 
ficient, whether  requiring  only  one  positive 
witness,  unimpaired,  or  something  more  than 
one. 

But  there  is  another  aspect  of  the  case,  which 
would  present  a  different  question  of  law  if  it 
was  set  out  specially  in  the  bill,  and  was  sup- 
ported by  any  stronger  proof  as  to  the  material 
fact.  It  is,  that  the  respondent  should  be  con- 
223*]  sidered  as  barred  or  estopped  'from  set- 
ting up  the  want  of  an  acknowledgment  in 
writing,  if  that  want  was  the  result  of  his  own 
neglect  of  duty.  In  that  view,  both  the  re- 
ceipt of  the  information,  and  a  consequent  ob- 
ligation to  make  an  acknowledgment  of  it  in 
writing,  must  be  satisfactorily  established  be- 
fore any  neglect  of  duty  can  be  imputed.  But, 
as  already  shown,  the  first  fact,  the  receipt  of 
the  information,  is  not  established  in  that  man- 
ner; and  if  it  were,  some  difficulty  might  exist 
as  to  the  second  point,  in  considering  a  mere 
omission  to  reply  as  a  wrong,  and  such  a  wrong 
as  to  estop  the  insurers  from  making  an  objec- 
tion expressly  provided  for  and  allowed  in  the 
policy.  Because  it  is  not  the  insurer,  but  the 
insured,  on  whom  the  obligation  seems  to  be 
imposed  to  have  the  notice  of  the  further  in- 
surance reduced  to  writing,  as  a  condition  prec- 
edent to  a  recovery.  It  is  the  insured  who  by 
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that  further  insurance  increases  the  risk  of  the 
former  insurers,  and  who  ought,  therefore,  to 
have  it  both  communicated  and  acknowledged 
in  the  manner  stipulated,  in  order  to  render  It 
sure  that  a  continuance  of  the  first  risk  is  as- 
sented to.  And  though  an  omission-  to  answer 
a  letter  from  the  insured  might  incommode 
him,  and  be  a  breach  of  comity,  it  is  not  easy 
to  discover  any  engagement  or  promise  which 
it  violates. 

Supposing,  however,  the  bill  to  be  brotd 
enough  in  Its  allegations,  and  the  sending  of 
notice  of  the  second  insurance  proved,  and  the 
duty  to  acknowledge  it,  if  received,  to  be  clear, 
we  might,  in  most  cases  like  this,  enforce  a 
discovery  of  the  receipt  of  It,  if  coming  to  hand: 
and  might  enjoin  the  insurers  against  using,  by 
way  of  defense,  a  circumstance  caused  by  their 
own  misconduct.  (Baker  v.  Biddle,  1  Bald.  C. 
C.  R..  405.)  But  whether  we  could  go  further, 
and  enforce  a  recovery  for  the  loss  on  the  equity 
side  of  this  court,  when  an  action  had  been 
brought  for  it  on  the  law  aide  and  failed,  and 
other  remedies  there  may  still  exist  for  any 
wrong  done,  is  a  question  open  to  doubt,  and 
need  not,  for  the  reasons  before  stated,  be  now 
decided.  (Le  Gv*n  v.  Oouterneur,  1  Johns. 
Cas.,  436;  Simpton  v.  Bart,  1  Johns.  Ch.  R, 
91 ;  Gordon  v.  Hobart,  2  Sumner's  C.  C.  R-, 
401.) 

Finally,  it  is  urged  that  a  fraud  has  been  per- 
petrated here,  and  that  frauds  constitute  at  all 
times  a  distinct  and  sufficient  ground  for  a  re- 
covery in  chancery.  The  mud.  if  existing 
here,  would  not  be  in  failing  to  answer  the  re- 
ceipt of  information  of  the  second  policy,  stat- 
ing frankly,  as  convenience  and  a  spirit  of 
courtesy  required,  whether  the  original  insur- 
ance would  be  continued  longer  or  not;  but  in 
omitting  to  give  full  explanations  on  the  sub- 
ject when  the  insured  applied  for  a  renewal  of 
the  policy,  and  in  proceeding  then  to  take  t 
further  premium,  with  a  covert  design  to  defeat 
the  insurance  on  account  of  the  second  policy, 
provided  any  loss  should  happen. 

The  rule  of  equity  is  very  broad  to  prevent  a 
fraud,  which  would  exist  if  one  was  permitted 
"  to  derive  a  benefit  from  his  "own  [*224 
breach  of  duty  and  obligation."  (2  Story's  Eq. 
Jurisp.,  sec.  781.)  And  it  has  been  laid  down, 
that  "if  by  fraud  or  misrepresentation  one 
prevents  acts  from  being  done,  equity  treats  the 
case  as  if  it  were  done."  (1  Ibid.,  sec.,  488;  11 
Ves.,  688.) 

In  the  bill,  there  is  an  averment  of  fraud, 
and,  at  the  close,  a  general  praver  for  any 
suitable  relief;  and  it  seems  plausible,  that  we 
might,  if  satisfied  of  the  existence  of  fraud, 
estop  the  party  guilty  of  it  from  profttins: 
through  his  own  wrong,  by  preventing  him 
from  setting  up,  as  a  defense,  the  want  of  an 
acknowledgment  in  writing,  when  such  want 
was  the  result  or  the  instrument  of  his  own 
misbehavior.  But  there  is  still  a  difficulty  in 
this  view  of  the  case,  from  the  circumstance 
that  redress  has  been  and  still  is  open  to  toe 
plaintiff,  at  law,  for  any  fraud;  and  the  Judici- 
ary Act  provides,  that  "  suits  in  equity  stall 
not  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  plain,  ade- 
quate, and  complete  remedy  may  be  bad  at 
law."  (Act  of  September  29th,  1789.  tec  16: 1 
Story,  59.)  And  also  from  another  reason, which 
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ban  affected  the  previous  points — a  want  of 
satisfactory  evidence  of  the  facts  alleged.  The 
first  step  in  proving  a  fraud  fails.  Neither  a 
neglect  nor  wrong  is  shown  by  the  positive  testi- 
mony of  any  one  witness ;  and  whatever  is  sworn 
to  by  anyone  in  behalf  of  the  complainant  is 
counteracted  by  opposing  circumstances,  rather 
than  strengthened, as  it  should  be.after  a  sworn 
denial  in  the  bill,  and  in  so  grave  a  charge  as 
fraud,  by  very  satisfactory  auxiliaries,  though 
not.  perhaps,  by  so  strong  evidence  as  is  neces- 
sary in  reforming  contracts;  that  is,  by  evi- 
dence which  is  "irrefragable,"  and  not  open 
"to  opposing  presumptions."  (1  Bro.  Ch., 
847;  2  Cranch,  419;  1  Ves.,  Sen.,  817;  6  Vee., 
332;  8  Wheat,  211;  1  Peters.18;  2  Johns.  Ch., 
695.680.) 

It  is  a  matter  of  regret  that  so  great  a  loss, 
which  the  plaintiff  and  those  under  whom  he 
claims  intended  to  guard  against  by  insurance, 
should  happen  entirely  without  indemnity.  But 
it  is  to  be  remembered  that  the  defendants  gave 
abundant  and  repeated  notice  u>  him  in  writ- 
ing and  print  in  the  policy  itself,  as  well  as 
other  ways,  that  they  would  not  take  any  risks 
on  property  where  it  was  insured  beyond  a 
certain  ratio  of  its  full  value,  unless  the  cir- 
cumstances were  made  known  to  them,  and  the 
additional  policy  recognized  in  writing,  so  as 
to  avoid  any  mistake,  or  accident,  or  want  of 
deliberate  attention  to  the  subject. 

If  the  plaintiff,  after  all  this,  omitted  to  com- 
ply with  so  substantial  a  provision  in  the  con- 
tract itself,  as  we  are  bound  to  believe  on  the 
evidence  now  offered,  we  see  no  way.equitabiy 
or  legally,  to  prevent  the  consequences  from 
falling  on  himself,  rather  than  others,  being 
the  result  either  of  his  own  neglect,  or  that  of 
Dome  of  the  agents  he  employed. 

An  adherence  to  such  important  rules  is  pe- 
culiar? necessary  for  the  protection  of  absent 
stockholders,  often  interested  extensively  in  in- 
225*]  surance  'companies;  and  so  far  from 
its  being  unconscientious  to  enforce  them,  when 
their  existence  is  well  known,  and  when  the 
risk  has  been  increased  without  conforming  to 
them,  it  is  the  only  and  just  safeguard  of  all 
concerned  in  such  institutions. 

Let  the  judgment  below  be  affirmed. 

Mr.  Chief  Justice  Taney,  being  sick,  did  not 
ait  in  this  cause. 

8.  C.  18  Pet.,  495. 

Clted-6  How.,  276 ;  1  Wood.  &  M.,  118, 145, 253,297 ; 
!  Wood.  &  M.,  131,  379, 440,  491 ;  6  Bias.,  142 ;  3  Cliff., 


THE  AGRICULTURAL  BANK  OP  MISSIS 

8IPPI  RT  al.,  Plaintiffs  in  Error, 

e. 

CHARLE8  RICE  and  MARY,  his  Wife,  and 
MARTHA  PHIPP8,  Defendant*. 

Married  women — words  of  grant  necessary  to 
eontey  title  to  land — subsequent  receipt  of  con- 
sideration will  not  give  effect  to  deed  void  as  to 
them — requisites  of  transfer  of  title. 


A  bond  for  the  conveyance  of  land  does  not  trans- 
fer the  legal  title,  so  as  to  serve  as  a  defense  in  an 
action  of  ejectment,  and  such  a  bond,  when  signed 
by  married  womon, neither  confers  a  legal  nor  equi- 
table right  upon  the  obligees. 

In  order  to  convey  by  grant,  the  party  possessing; 
the  right  must  be  the  grantor,  and  use  apt  and 
proper  words  to  convey  to  the  grantee. 

If,  therefore,  the  title  to  land  is  in  married  wo- 
men, and  a  deed  for  the  land  recites  the  names  of 
the  husbands,  as  grantors,  purporting  to  convey  In 
right  of  tlieir  wives,  the  deed  In  insufficient  to  con- 
vey the  title  of  the  wives. 

Nor  is  such  a  deed  made  effective  by  Its  being- 
signed  and  sealed  by  the  wives.  The  Interest  of 
the  husbands  is  conveyed  by  it,  but  nothing  more. 

A  receipt  of  money,  subsequently,  by  the  female 
grantors,does  not  pass  the  legal  title,  nor  give  effect 
to  a  deed,  which,  as  to  them,  was  utterly  void. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi. 

It  was  an  ejectment  brought  by  the  defend- 
ants in  error  against  the  Agricultural  Bank  and 
others,  to  recover  two  undivided  third  parts  of 
a  lot  of  ground  in  the  city  of  Natchez,  bounded 
as  follows :  fronting  on  Main  Street,  between 
Canal  and  Wall  streets  (formerly  Front  and 
Second  streets),  beginning  on  Main  Street,  al 
the  corner  of  a  lot  owned  by  the  heirs  of  Samuel 
Postlethwaite,  on  which  a  large  new  cotton 
warehouse  has  been  erected;  thence  along  the 
northwestern  side  of  Main  Street,  west,  to  the 
line  of  the  lot  bequeathed  by  Adam  Bower,  de- 
ceased, to  his  widow,  now  Mrs.  Pendleton; 
thence  north,  along  the  eastern  line  of  the  said 
last  mentioned  lot,  to  the  back  line  of  the  said 
premises,  where  the  same  bounds  on  the  prop- 
erty formerly  owned  by  Elijah  Bell;  thence 
along  said  last  mentioned  line,  to  the  line  of 
the  lot  belonging  to  the  heirs  of  said  Postle- 
thwaite ;  and  along  said  last  mentioned  line  to  the 
place  of  beginning,  on  Main  Street;  and  being 
the  same  property  now  known  as  the  City  Hotel, 
in  Natchez. 

The  plaintiffs  below  claimed  the  lot  as  the 
heirs  and  devisees  of  Adam  Bower,  deceased, 
who  died  seized  of  the  property,  and  the  only 
question  in  the  case  was,  whether  or  not  they 
had  conveyed  away  their  title  in  the  manner 
prescribed  by  law. 

•The  circumstances  are  so  fully  set  [*226 
forth  in  the  bill  of  exceptions,  that  a  recital  of 
the  bill  will  be  sufficient.  The  cause  was  tried 
at  May  Term,  1848,  when  the  jury,  under  the 
direction  of  the  court,  found  a  verdict  for  the 
plaintiffs. 
Bill  of  Receptions  tendered  by  the  Defendants. 

Be  it  remembered,  that  on  the  trial  of  this 
cause,  and  while  the  same  was  before  the  jury, 
the  said  plaintiffs,  by  their  counsel,  to  maintain 
and  prove  the  said  issue  on  their  part,  gave  in 
evidence  and  proved  that  one  Adam  Bower 
(now  deceased),  in  his  lifetime,  previous  to  the 
year  1838,  was  seized  in  fee  of  a  certain  lot  or 
parcel  of  land  in  the  said  declaration, and  here- 
inafter described.  That  on  the  16th  of  April, 
1838,  the  said  Adam  Bower,  being  so  seized  of 
said  land,  died,  leaving  three  daughters,  to  wit, 
Martha  Phipps,  wife  of  William  M.  Phipps; 
Mary  Haile,  wife  of  William  R.  Haile,  and 
Sarah  Bower,  a  feme  sole,  his  heiresses,  who 


Nora.— Requisite*  itf  deed  of  land. 
It  must  be  in  writing,  signed  and  sealed.    Co. 
Iitt,35,b. 
This  rule  has  been  either  expressly  adopted  by 

Howard  4, 


statutes  of  the  several  States  or  assumed  as  law, 
throughout  the  United  States. 

What  crops  or  produce  of  land  may  be  sold  by 
parol  without  deed  under  seal.     Frear  v.  Harden- 
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took  and  inherited  under  the  last  will  and  tes- 
tament of  the  said  Adam  Bower  the  said  fee 
of  the  said  land.  That  the  said  Martha,  Mary, 
and  Sarah,  at  the  decease  of  the  said  Adam 
Bower,  were  infants  under  the  age  of  twenty- 
one  years.  That  since  the  death  of  the  said 
Adam  Bower,  the  said  William  M.  Phipps  and 
William  R.  Haile  have  both  departed  this  life, 
and  that  since  the  death  of  the  said  William  R. 
Haile,  Mary  Haile,  his  widow,  has  intermarried 
with  Charles  Rice,  one  of  the  plaintiffs.  That 
at  the  time  of  the  commencement  of  this  suit, 
the  said  defendants  were  in  possession  of  said 
premises,  holding  the  same  adversely. 

The  plaintiffs'  counsel  here  rested. 

Whereupon,  the  counsel  for  the  said  defend- 
ants, to  maintain  and  prove  the  said  issue  on 
their  part,  gave  in  evidence,  that  after  the 
death  of  the  said  Adam  Bower,  and  while  the 
fee  of  the  said  land  was  still  vested  in  the  said 
Martha,  Mary,  and  Sarah,  the  said  Noah  Bar- 
low and  one  Henry  S.  Holton  contracted  with 
the  said  heirs  and  their  husbands  aforesaid  for 
the  sale  and  purchase  of  the  said  lands,  and  in 
consideration  that  the  said  heirs  would  make 
and  insure  to  them  a  good  and  valid  title  in  fee- 
simple  to  the  said  land,  they  agreed  to  give 
and  pay  to  the  said  heirs  for  the  same  the  sum 
of  $40,000;  $5,000  whereof  should  be  paid  in 
hand  on  the  delivery  of  possession,  and  the  res- 
idue should  be  secured  to  be  paid  In  install- 
ments, to  be  specified,  in  promissory  notes,  to 
be  executed  by  the  said  Holton,  and  indorsed 
by  the  said  Barlow,  and  by  a  mortgage  on  the 
said  land.  That  the  said  Holton  and  Barlow, 
in  pursuance  of  the  said  contract,  paid  the  said 
$5,000  to  the  said  heirs,  and  delivered  to  them 
twelve  promissory  notes  for  $2.916. 66^  each, 
all  bearing  date  the  16th  day  of  April,  1835, 
and  payable  as  follows:  three  of  said  notes  in 
twelve  months,  three  others  in  two  years,  three 
others  in  three  years,  and  the  other  three  in 
four  years  from  the  date  thereof;  all  made  by 
the  said  Henry  8.  Holton,  and  indorsed  by  the 
227*]  *said  Noah  Barlow.  And  the  said  heirs, 
upon  receipt  of  the  said  notes  and  the  said  sum 
of  $5,000,  delivered  to  the  said  Henry  S.  Hol- 
ton and  Noah  Barlow  possession  of  the  said 
land,  with  the  tenements  and  appurtenances, 


and  at  the  same  time  executed  to  the  said 
Holton  and  Barlow  a  bond  for  title,  in  and 
by  which  said  bond  the  said  heirs  agreed  and 
bound  themselves,  and  their  heirs,  to  make, 
execute,  and  deliver,  after  duly  acknowledg- 
ing the  same,  a  full  and  complete  general  war- 
ranty deed  of  all  said  premises  and  appurte- 
nances, buildings  and  furniture,  to  the  said  Hol- 
ton and  Barlow,  their  heirs  and  assigns,  there- 
by covenanting  a  good  and  indefeasible  title  to 
said  lot  of  ground  to  said  Holton  and  Barlow, 
their  heirs  and  assigns,  against  all  person*,  as 
soon  as  a  surveyor  can  be  had  to  make  a  surrey 
of  the  premises  to  ascertain  the  exact  bound- 
aries. That  the  said  bond  was  executed  by 
said  Sarah,  as  Sarah  Gibson,  and  by  her  hat- 
band, David  H.  Gibson,  the  said  Sarah  baring 
intermarried  with  the  said  David  H.  Gibson  be- 
tween the  drafting  of  the  said  bond  and  its  exe- 
cution; which  said  bond  is  in  the  words  and 
figures  following,  to  wit: 

Agreement  entered  into  and  executed  this 
—  day  of  April,   1835,  between  William  M. 

Phipps,  and ,  his  wife,  William  R  Haile, 

and ,  bis  wife,  and  Sarah  Bowers,  parties 

of  the  one  part,  and  Noah  Barlow  and  Henry 
S.  Holton,  parties  of  the  other  or  second  pan : 
the  above  named  parties  of  the  first  part,  for 
the  consideration  hereinafter  named,  agree  this 
day  to  deliver  to  said  parties  of  the  second  part 
full  possession  of  the  tenements,  tavern,  stable*, 
and  other  buildings  occupied  and  owned  by  the 
late  Adam  Bower,  and  heretofore  also  occupied 
since  his  death  by  the  said  William  M.  Phipps. 
and  the  lot  or  parcel  of  ground  upon  which  tbe 
same  stands,  being  on  the  north  side  of  Main 
Street,  between  Canal  and  Wall  streets,  in 
said  city  of  Natchez;  and  also  the  furniture, 
kitchen  and  household,  as  well  as  that  about 
the  stables,  and  belonging  to  and  in  said  tav- 
ern, buildings,  and  said  premises;  and  said.par- 
ties  of  the  first  part  do  further,  for  the  consid- 
eration hereinafter  named,  agree  and  bind 
themselves,  and  their  heirs,  to  make,  execute, 
and  deliver,  after  duly  acknowledging  the 
same,  a  full  and  complete  general  warranty 
deed  of  all  said  premises  and  appurtenances, 
i  buildings  and  furniture,  to  said  parties  of  the 
|  second  part,  their  heirs  and  assigns,  thereby 


burgh,  5  Johns.,  272 :  Lower  v.  Winter,  7  Cow.,  263 ; 
Evans  v.  Roberts.  5  Barn.  &  Cress..  820;  Anon.,  1  Ld. 
Harm.,  182;  Smith  v.  Surman,9  Barn.  A  Cress.,  561 ; 
Yale  v.  Seely,  15  Vt,  221 ;  Teal  v.  Aurty.  2  Brod.  tc 
Bios-.,  99 ;  Ctaflln  v.  Carpenter,  4  Mete,  580 ;  Crosby 
v.  Wadsworth,  8  East.,  802 ;  Jones  v.  Flint,  2  Perry 
*  D.,  584 ;  10  Ad.  &  Ell., 753 :  Jalnsbury  v.  Matthews, 
4  Mees.  &  W.,  343;  Brtttain  v.  Mackay,  1  Ired.  N.  C, 
265 ;  Stewart  v.  Doughty,  9  Johns.,  1 13 ;  Waddington 
v.  Bristow,  2  Bos.  &  Pull.,  453 ;  Emerson  v.  Heells,  2 
Taunt.,  38 ;  Long,  on  Sales,  p.  80;  Green  v.  Arm- 
strong, 1  Denio,  550 ;  Bank  of  Lanslnburgh  v.  Crary, 
1  Barb.,  M2;  Plerrepont  v.  Barnard,  5  Barb.,  364; 
Dunne  v.  Ferguson.  1  Hayes,  542/ 

The  definition  and  character  of  a  seal,  as  a  requi- 
site to  a  deed,  are  well  settled.  By  common/  law 
the  seal  Is  an  Impression  upon  wax  or  wafer  or 
some  tenacious  substance  capable  of  being  lm- 

£ressed.  A  scrawl  with  a  pen  at  the  end  of  the  name 
I  not  a  seal.  According  to  Lord  Coke,  a  seal  is 
wax.  with  an  Impression.  Inst.,  189 ;  Perk.  Conv., 
sec.  184 ;  Bro.,  tit.  Fait*,  17, 30;  Llghtfoot  and  But- 
ler's Case,  2  Leon,  21 ;  Warren  v.  Lynch,  5  Johns., 
239;  Andrews  v.  Herlot,  4  Cow.,  508. 

The  common  law  definition  of  a  seal,  and  tbe  use 
of  rings  and  signets  for  the  purpose,  and  by  way  of 
signature  and  authenticity,  is  corroborated  by  the 
usages  and  records  of  all  antiquity,  sacred  and  pro- 
fane. Genesis,  ch.  83,  v.  18 ;  Exodus,  ch.  28,  v.  11 ; 
Esther,  ch.  8,  v.  10;  Jeremiah,  oh.  22,  v.  10, 11 ;  Cioe- 
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ro,  Acad.  Q.  Lucul.,  4,  26 ;  H  el  nee.  Rlem.  Jur.  Cir.. 
497. 

1  n  the  eastern  States,  generally,  and  In  New  York. 
sealing  in  the  common  law  sense,  is  requisite.  Yet 
iu  New  Hampshire  It  has  been  held  that  a  distinct 
impression  of  the  seal  upon  paper,  without  wax  or 
wafer.  Is  a  sufficient  seal.  Carter  v.  Benley,  9  JJ. 
H.,  658;  and  in  Connecticut,  by  statute  In  1838.  deeds 
executed  without  seal,  are  declared  to  be  valid  u 
though  tbe  same  bad  been  sealed. 

But  In  the  southern  and  western  States,  from  New 
Jersey  Inclusive,  the  Impression  upon  wax  has  been 
disused  to  such  an  extent  as  to  Induce  tbe  courts 
to  allow  (but  with  certain  qualifications  in  some  of 
the  States)  a  flourish  with  the  pen,  at  tbe  end  of  a 
name,  or  a  circle  of  Ink,  or  scroll,  to  be  a  valid  sub- 
stitute for  a  seal.  Fosoe  v.  Craig,  2  HalsL  272 :  Al- 
exander v.Jameson,  5  Blun.,  238;  Temple  v.  Log- 
wood, 1  Wash.,  42;  Kelph  v.  Gist,  4  McCord.  «; 
Trosker  v.  Everhart,  3  Gill  *  J..  234, 246;  lMont, 
487 ;  1  Minor,  Ala.,  187 ;  Statute  of  Alabama  of  Feb. 
2.1889.  Many  States,  as  New  Jersey.  Delaware. 
Virginia.  Ohio,  Kentucky,  Michigan,  Indiana,  Illi- 
nois, Missouri,  and  Tennessee,  have  provided  by 
statute,  that  the  scroll  may  supply  the  place  of  the 
seal.  Act  of  Michigan,  April  12, 1827 ;  Oveneen  of 
the  Poor  of  Hopewell  v.  Overseer*  of  tbe  Poorot 
Aniwell,  1  Ha  1st.,  169;  Perrine  v.  Cbeeseman,  * 
Halst..  174 ;  Revised  Laws  of  New  Jersey.  ■&.  sex. 
1 ;  Chase's  Statutes  of  Ohio,  Vol.  I,  287 ;  VanBtair- 
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conveying  said  lot  of  ground,  appurtenances, 
and  buildings,  and  said  furniture,  and  war- 
ranting a  good  and  indefeasible  title  thereto  to 
said  parties  of  the  second  part,  their  heirs  and 
assigns,  against  all  persons,  as  soon  as  a  sur- 
veyor can  be  obtained  to  make  a  survey  of  said 
premises,  so  as  to  ascertain  the  exact  extent  and 
boundaries  of  said  premises.  In  consideration 
of  which,  said  parties  of  the  second  part  agree 
to  pay  this  day  to  said  parties  of  the  first  part 
five  thousand  dollars,  and  upon  the  execution 
and  delivery  of  the  said  deed  to  them  as  afore- 
228*]  said,  *they,  the  said  parties  of  the  sec- 
ond part,  their  executors  or  administrators,  will 
execute  and  deliver  to  said  parties  their  prom- 
issory notes  for  thirty-five  thousand  dollars, 
payable  in  one,  two.  three,  and  four  years,  in 
the  following  manner,  to  be  secured  by  a  mort- 
gage executed  by  said  parties  of  the  second 
part,  and  their  wives,  on  said  premises,  to  wit 

Wm.  M.  Phtpps. 

Martha  Phipps, 

W.  R.  Haile. 

Hart  "Haile. 

D.  H.  Gibson. 

Sarah  Gibson. 
That  the  said  bond,  though  apparently 
complete,  was  executed  as  complete,  and  the 
notes  were  secured  by  mortgage  bv  said  Hol- 
ton  and  Barlow,  according  to  said  contract. 
That  after  the  execution  and  delivery  of  said 
bond  and  notes,  and  when  the  said  Holton  and 
Barlow  were  in  quiet  possession  of  the  prem- 
ises, they  handed  said  bond  to  their  counsel, 
with  instructions  to  have  a  deed  drawn  in  com- 
pliance with  said  bond,  and  on  or  about  the 
14th  of  September,  1885,  received  from  their 
counsel  an  instrument  in  writing,  or  deed, 
without  examining  the  same,  al)  parties  suppos- 
ing it  to  be  correct,  and  in  conformity  with 
their  directions;  that  the  said  deed  was  exe- 
cuted and  delivered  on  the-  said  14th  of  Sep- 
tember, 1835.  by  the  said  heirs  and  their  re- 
spective husbands.  And  it  was  intended  by 
said  heirs  to  convey  to  said  Holton  and  Barlow 
the  complete  title  of  the  said  heirs  and  their 
husbands  in  said  land,  which  said  deed  is  in 
the  words  and  figures  following,  to  wit: 


L. 

s. 

L. 

s. 

L. 

s. 

L. 

8. 

L. 

S. 

L. 

s. 

This  indenture,  made  the  1  tth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty -five,  between  William 
M.  Phipps  in  right  of  his  wife  Martha,  William 
R.  Haile  in  right  of  his  wife  Mary,  and  David 
H.  Gibson  in  right  of  his  wife  Sarah,  legal 
heirs  and  representatives  of  Adam  Bower,  de- 
ceased, of  the  County  of  Adams  and  State  of 
Mississippi,  of  the  one  part,  and  Noah  Barlow 
and  Margaret,  his  wife,' and  Henry  S.  Holton 
and  Theoda,  his  wife,  of  the  same  place,  of 
the  other  part,  witnesseth:  that  the  said  parlies 
of  the  first  part,  for  and  in  consideration  of 
the  sum  of  forty  thousand  dollars,  to  them  in 
band  paid  by  the  said  parties  of  the  second 
part,  at  or  before  the  sealing  and  delivering  of 
these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  said  parties  of  the  sec- 
ond part,  their  heirs,  executors,  and  adminis- 
trators forever  released  therefrom,  bv  these 
presents,  have  granted,  bargained,  sold,  con- 
veyed, and  confirmed,  and  by  these  presents 
do  grant,  bargain,  sell,  convey,  and  confirm 
unto  the  said  parties  of  the  second  part,  their 
heirs  and  assigns  forever,  all  .that  certain  lot  or 
parcel  of  ground  situate  in  the  city  of  Natchez 
•and  State  aforesaid,  fronting  on  Main  [*229 
Street,  between  what  were,  before  the  confu- 
sion of  names  produced  by  the  wisdom  of  the 
city  council,  From  and  Second  streets,  which 
said  lot  is  bounded  and  described  as  follows,  to 
wit:  beginning  on  Main  Street,  at  the  corner 
of  a  lot  now  owned  by  the  heirs  of  Samuel 
Postlethwaite,   on  which  a  large  new  cotton 

warehouse  has  been  erected  by  Harriett , 

along  the  northwestern  side  of  Main  Street, 
west,  to  the  line  of  the  lot  bequeathed  by  Adam 
Bower,  deceased,  to  his  widow,  now  Mrs.  Pen- 
dleton ;  thence  north,  along  the  eastern  line  of 
said  last  mentioned  lot,  to  .the  back  line  of  the 
premises  hereby  conveyed,  where  the  same 
bounds  on  the  property  of  Elijah  Bell;  thence 
along  said  last  mentioned  line  to  the  line  of  the 
lot  belonging  to  the  heirs  of  said  Postlethwaite; 
and  along  said  last  mentioned  line  to  the  place 
of  beginning  on  Main  Street;  the  lot  hereby 
conveyed  being  the  large  tavern  establishment 
occupied  by  said  Bower  in  his  lifetime,  and 


<am  v.  Teo,  2  Blaekf.,  Ind.,  822 ;  Statute  Laws  of 
Indiana,  1838,  p.  452. 

In  Mississippi  and  New  York,  the  seal  retains  its 
original  definition  and  character  as  to  deeds.  Re- 
vised Code  of  Mississippi,  1824;  Warren  v.  Lynch,  G 
Johns..  239;  Farmers  &  Han.  Bank  v.  Halght,  8 
BiU,  N.  Y.,  483. 

But  la  cases  of  courts  and  public  offices,  an  lm- 


{ireasion  on  paper, without  the  use  ofiwafer  or  wax, 
« valid.    2  N.  Y.  ~  —  "      — 

41. 


Rev.  Stat.,  278,  sec.  10 ;  404,  sec. 


At  common  law,  a  seal  is  an  Impression  upon 
wax,  wafer,  or  some  other  tenacious  substance. 
An  Impression  upon  paper  alone  is  not  a  seal,  ex- 
cept where  it  has  been  made  so  by  statute.  Colt  v. 
Millikiu,  1  Den.,  376;  Warren  v.  Lynch,  6  Johns.,  239; 
Bank  of  Rochester  v.  Gray,  2  Hill,  237  f  Farmers'  & 
Man.  Bank  v.  Haight,  3  Den.,  493:  Andrews  v.  Her- 
lot,  4  Cow.,  SOB:  overruling  Meredith  v.  Hinsdale, 
2laL,28B. 

An  actual  seal-not  mere  words  or  lines  in  writ- 
ing—stamped  upon  paper,  of  sufficient  tenacity  to 
recel\  e  and  retain  the  impression,  must  be  deemed 
technically  and  strictly  a  seal.  Pillow  v.  Roberts, 
13  How..  472:  Hempst.,  624 ;  FoUett  v.  Rose.  3  Mc- 
Lean, 332;  Kossv.  Bedell, 6  Duer.  482;  Curtiss  v. 
Leavttt,  17  Barb..  309 ;  but  see  same  case  affl'd  17 
N.  Y..  321. 641,  546 ;  but  to  the  contrary  is  Bank  of 
Rochester  v.  Gray,  2  Hill,  237. 

A  piece  of  paper,  affixed  with  mucilage,  and 
stamped  with  a  permanent  impression.  Is  good  as 

Howard  4. 


a  common  law  seal.  Gillespie  v.  Brooks,  2  Rodf .  N. 
Y.,349. 

The  finding  of  the  court  below,  on  inspection  of 
the  deed,  that  a  revenue  stamp  was  Intended  for  a 
1  seal,  will  not  be  dlsurbed,  on  appeal.  VanBokke- 
len  v.  Taylor,  62  N.  Y.,  105. 

A  mark  with  ink,  acknowledged  by  the  maker  to 
be  his  seal,  is  sufficient  to  oreate  a  specialty,  though 
no  wax,  wafer,  or  other  similar  substance  be  used. 
United  States  v.  Coffin,  Bee's  Adm.,  140. 

In  7th  U.  S.  Circuit,  Illinois,  a  bond  with  a  scrawl 
seal  is  valid.  United  States  v.  Stephenson,  1  Mc- 
Lean, 462. 

One  Beal  will  suffice  for  several  grantors.  Sir  W. 
Jones,  268;  4  Term  R.,  313;  Ludlow  v.  Simons,  2 
Cai.  Cas.,1,  7,  42,  53;  Mackay  v.  Bloodgood,  9  Johns., 
285 :  Townsend  v.  Hubbard,  4  Hill,  851. 

If  two  sign  an  Instrument,  a  seal  affixed  opposite 
the  name  of  one  is  to  be  deemed  the  seal  of  both, 
if  it  is  shown  to  have  been  fixed  by  authority  of 
both.  Perk.,  59,  sec.  134 ;  I  Dall..  63 ;  3  Monr.,  376 ;  2 
T)ev.,  493 ;  1  Bl..  102 ;  7  Gill  ft  J.,  284 ;  VanAlstyne  v. 
VanSlyck,  10  Barb.,  383. 

A  deed  cannot  bind  a  party  sealing  it,  unless  It 
contains  words  expressive  or  an  intention  to  be 
bound.  If  the  wife  merely  signs  a  deed  with  her 
husband,  but  it  is  not  otherwise  mentioned  In  tho 
deed,  and  there  are  no  words  of  grant  or  release, 
as  from  her,  the  deed  has  no  operation  against  her. 
Catlln  v.  Ware.  9  Mass.,  218 ;  Lufkln  v.  Curtis,  13 
I  Mass.,  223. 

»6l 


Digitized  by 


Google 


829 


SUPREME  COURT  OF  THB  UNITED   BTATES. 


IMS 


since  his  death  by  the  said  William  M.  Phipps; 
also,  all  the  household  and  kitchen  furniture, 
and  apparatus,  and  utensils  about  said  tavern, 
stables,  or  other  buildings  on  said  lot;  together 
with  all  and  singular  the  appurtenances,  here- 
ditaments, privileges,  and  advantages  whatso- 
ever* unto  the  above  described  premises  be- 
longing, or  in  any  wise  appertaining;  and  also 
all  the  estate,  right,  title,  interest,  and  property, 
and  claim  whatsoever,  either  at  law  or  in  equity, 
of  them  the  said  parties  of  the  first  part,  of,  in, 
and  to  the  same ;  to  have  and  to  hold  the  above 
granted,  bargained,  and  described  premises, 
with  the  appurtenances,  unto  the  said  parties 
of  the  second  part,  their  heirs  and  assigns,  for- 
ever; and  the  said  parties  of  the  first  part,  for 
themselves,  their  heirs,  executors,  and  admin- 
istrators, do  covenant,  grant,  promise,  and 
agree,  to  and  with  the  said  parties  of  the  sec- 
ond part,  their  heirs  and  assigns,  that  they,  the 
said  parties  of  the  first  part,  and  their  heirs,  the 
above  described  and  hereby  granted  premises, 
and  every  part  thereof,  with  the  appurte- 
nances, unto  the  said  parties  of  the  second  part, 
and  their  heirs  and  assigns,  against  the  said 
parties  of  the  first  part,  and  against  all  persons 

or claiming,  or  to  claim  said  premises,  or 

any  part  thereof,  shall  and  will  warrant,  and 
by  these  presents  forever  defend. 

In  witness  whereof,  the  said  parties  of  the 
first  have  hereunto  set  their  hands  and  seals, 
this  day  and  year  above  written. 
Wm.  M.  Phipps. 
Maktha  Phipps 
William  R.  Haile. 
Mary  Haile. 
David  H.  Gibson. 
Sarah  Gibson. 

Signed,  sealed,  and  delivered  in  the  pres 
ence  of  N.  W.  Calmer,  J.  P. 

230*]  *The  State  of  Mississippi.  Adams 

County : 

Personally  appeared  before  the  undersigned, 
justice  of  the  peace  for  said  county,  William 
M.  Phipps  and  Martha,  his  wife,  and  William 
R.  Haile  and  Mary  Haile,  bis  wife,  and  David 
H.  Gibson  and  Sarah  Gibson,  his  wife,  and 
acknowledged  that  they  signed,  sealed,  and 
delivered  the  within  deed  on  the  day  and  year 
and  for  the  purposes  therein  contained.  And 
Martha  Phipps,  Sarah  Gibson,  and  Mary  Haile, 
wives  of  William  M.  Phipps,  William  R.  Haile, 
and  David  H.  Gibson,  having  been  examined 
separate  and  apart  from  their  husbands,  and 
acknowledged  that  they  signed,  sealed,  and  de- 
livered the  same  as  their  act  and  deed,  free  of 
fears,  threats,  or  compulsion  of  their  said  hus- 
bands. 

Given  under  my  hand  and  seal,  this  15th 
day  of  September,  1835. 

N.  W.  Calmeb,  J.  P. 

Received  for  record,  15th  September,  1885. 
P.  Wood,  Clerk. 
By  8.  Wood,  D.  Clerk. 
State  of  Mississippi,  Adams  County : 

I,  Fleming  Wood,  clerk  of  the  Probate 
Court  for  said  county,  do  hereby  certify  that  the 
within  deed  is  recorded  in  my  office,  in  book 
W  of  the  record  of  deeds,  pages  800  and  301. 

Witness  my  hand  and  seal  of  office,  this  16th 
day  of  September,  Anno  Domini  1885. 
[l.  s.]  F.  Wood,  Clerk. 

By  8.  Wood,  D.  Clerk. 
952 


L. 

s. 

L. 

8. 

'L. 

8. 

L. 

8.' 

L. 

8. 

[l. 

8.j 

That  in  the  said  deed,  by  a  mistake  of  the 
draftsman,  the  said  heirs,  Martha,  Mary,  and 
Sarah  were  not  named  as  grantors,  bat  tint 
only  their  several  husbands  are  so  named,  al- 
though said  deed  is  executed  by  said  heirs  and 
their  husbands. 

That  on  the  14th  day  of  September,  1885. 
on  the  delivery  of  said  deed,  the  said  Holtoo 
and  Barlow  executed,  acknowledged,  and  de- 
livered to  the  said  heirs  and  their  several  hut- 
bands  a  deed  of  mortgage  on  said  land,  to 
secure  the  payment  of  said  notes  according  to 
said  contract,  and  the  said  notes  and  mortgages 
were  accepted  by  said  heirs  and  their  husbands. 
That  at  the  time  of  the  marriage  of  the  said 
Mary  Haile  with  the  said  Charles  Rice,  in  toe 
year  1838,  said  Holton  and  Barlow  were  in 
quiet  and  peaceable  possession  of  the  said  land, 
and  ignorant  of  any  objection  to  their  title. 
That  the  buildings  on  said  land,  at  the  time  of 
the  purchase,  having  been  destroyed  by  fire, 
the  said  Holton  and  Barlow  rebuilt  the  tame 
at  an  expense  of  $100,000,  which  improvements 
were  made  with  the  full  knowledge  of  mid 
heirs,  and  without  any  objection  on  their  part 
And  that  the  said  Martha  Phipps  [and  Mary 
Haile,  now  Mary  Rice,  by  accepting  and  re- 
ceiving payments  of  money  from  the  laid 
Holton  and  Barlow  upon  the  said  notes  and 
'mortgage,  during  the  time  between  the  [*231 
death  of  the  said  Phipps  and  Haile,  and  the 
last  marriage  of  the  said  Mary,  and  when  the 
said  Martha  and  Mary  were  oi  full  age,  which 
said  payments  were  proved  to  have  been  made 
and  received,  have  further  ratified  and  con- 
firmed the  said  bond  and  the  said  deed. 

That  said  Holton  and  Barlow,  principally 
by  reason  of  such  expenditures,  became  largely 
indebted  to  the  Agricultural  Bank  and  the 
Planters'  Bank,  two  of  the  defendants,  and  to 
secure  that  indebtedness,  the  said  Barlow,  on 
the  5th  of  May,  1838,  executed  to  them  a  good 
and  valid  deed  of  mortgage,  conveying  to  them 
his  undivided  interest  in  said  premises. 

That  the  said  Holton,  in  February.  1889. 
sold  and  conveyed  his  interest  in  said  premises 
to  the  said  Demon  B.  Spencer,  one  of  the  de- 
fendants; that  said  Spencer,  in  consideration 
of  the  terms  of  his  purchase  from  Holton,  did, 
on  the  27th  of  July,  1889,  convey  the  same,  by 
a  good  and  valid  mortgage,  to  the  said  Planters' 
Bank. 

That  the  said  Agricultural  Bank  and  the 
said  Planters'  Bank  are  now  in  possession  of 
said  premises  as  mortgagees,  and  by  virtue  of  a 

food  and  valid  quitclaim  deed  from  the  said 
arah  Gibson  and  her  husband  David  EL 
Gibson. 

That  the  said  Holton  and  Barlow,  and  those 
claiming  under  them,  were  unmolested  in  then- 
possession,  and  unapprised  of  any  supposed  ob- 
jection to  their  title.  That  they  have  paid 
the  whole  of  said  purchase  money. 

Which  testimony,  as  set  forth  herein  on 
both  sides,  was  all  the  testimony  in  the  canst. 

The  counsel  for  the  said  defendants  here 
offered  to  read  in  evidence  the  said  bond  for 
title,  and  the  said  deed  hereinbefore  men- 
tioned, in  connection  with  the  foregoing  proof*. 

But  to  the  reading  of  the  same  in  evidence 
the  said  counsel  for  the  said  plaintiffs  objected, 
because  he  says,  that  at  the  days  of  the  dates 
of  the  said  bond  and  of  the  said  deed  the  said 
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heirs,  Martha,  Mary,  and  Sarah,  were  under 
coverture,  and  were  infants  under  the  age  of 
twenty-one  years,  so  that  the  said  bond  and  the 
said  deed  are  absolutely  void.  The  said  judge 
did  then  and  there  declare  and  deliver  his 
opinion,  that  the  said  objection,  so  taken 
by  the  said  counsel  for  the  said  plaintiffs, 
ought  to  be  allowed;  that  the  said  bond 
and  the  said  deed  ought  not  to  be  ad- 
mitted in  evidence,  and  did  accordingly  de- 
cide that  the  same  should  not  be  read  in  evi- 
dence on  the  part  of  the  said  defendants;  to 
which  said  opinion  of  the  said  judge,  the  said 
counsel  for  the  said  defendants  did  then  and 
there,  in  due  form  of  law,  except,  before  the 
jury  retired  from  their  box,  and  prayed  that 
the  said  exceptions  might  be  signed,  and  sealed, 
sod  made  a  part  of  the  record.  And  it  is  ac- 
cordingly done.         8.  J.  Gholson.    [l.  8.1 

May  24th,  1843. 
232*]     *To  review  this  decision  of  the  court 
below,  the  case  was  brought  up  to  this  court. 

It  was  argued  by  Mr.  Mason,  Attorney- 
General,  for  the  plaintiffs  in  error,  and  Mr. 
Thomas  J.  Johnston  and  Mr.  Orittenden  for 
the  defendants  in  error. 

Mr,  Maton,  for  the  plaintiffs  in  error,  stated 
the  case,  and  then  proceeded: 

L  The  title,  bond,  and  deed  were  admissible 
in  evidence.  The  common  law  imparted  to 
the  husband,  as  a  necessary  incident  to  the 
seisin  he  acquired  of  the  wife's  freehold  estate 
by  the  marriage,  a  power,  by  alienation,  of 
converting  her  interest  in  it  to  a  mere  right. 
Hence  a  conveyance  by  him  of  the  fee  operated 
a  discontinuance,  and  ejectment  would  not 
lie;  although,  by  the  statute  of  32  Hen.  VIII., 
cU.  28,  sec.  6,  explained  by  the  seatute  of  84 
and  35  Hen.  VIII.,  the  act  of  the  husband 
alone  was  not  permitted  to  have  this  effect, 
and  a  right  of  entry  was  reserved  to  the  wife, 
and  to  her  heirs,  on  the  death  of  the  husband, 
it  has  never  been  questioned  that  she  might, 
after  the  termination  of  the  coverture,  confirm 
her  husband's  deed.  (1  Roper  on  Husband 
and  Wife,  04,  65.) 

The  deed  from  the  husband  is  only  a  link  in 
the  chain  of  title,  and  was  necessarily  admissi- 
ble, In  connection  with  other  testimony,  to  es- 
tablish an  act  of  confirmation  by  the  wife,  when 
sole  and  free  from  disability. 

The  reason  assigned  by  the  court  below  was 
wholly  insufficient;  neither  the  infancy  nor  the 
coverture  of  the  femes  covert  necessarily  ex- 
cluded the  deed. 

There  are  many  cases  in  which  the  deed  of  a 
married  woman  binds  her,  without  confirma- 
tion, when  sole,  although,  at  its  date,  she  was 
a*  infant;  and  the  deed  of  a  husband  for  his 
wife's  real  estate  may  be  confirmed,  and  pass 
ttettUe.  (Douglas's  Rep.,  53,  Cowper's  Rep., 
2  P.  Wms.,  128.)  The  deed  from  the 
,  is  the  basis,  or  first  link,  in  the  chain 
of  .tJda,  end  ought  not  to  have  been  excluded. 
If  ft*  bond  and  deed  had  been  admitted  as 
,  and  no  sufficient  confirmation  by  the 
sole,  had  been  shown,  it  would 
n  competent  for  the  court  to  charge 
es  to  the  sufficiency  of  these  instru- 
law  to  bind  the  wife's  interests. 
V  erred  in  excluding  evidence  which 
i  insufficient,  but  which,  neverthe- 
iKHNpetent. 


II.  It  is  submitted,  that  it  appears  on  the 
record,  notwithstanding  this  exclusion  of  the 
first  link  in  defendants'  paper  title,  that  the  fe- 
male plaintiffs  had  ratified  and  confirmed  the 
bona  fide  sale  of  the  fee-simple  property  after 
their  disability  was  removed. 

1.  They  received  and  gave  acquittances  of 
the  purchase  money.  They  cannot  be  per- 
mitted to  deny  knowledge  of  the  consideration 
•for  which  the  payments  were  thus  [*233 
made.  They  had  signed  both  bond  and  deed. 
The  deed  was  acknowledged  by  them,  and 
their  relinquishment  made  privily,  with  full  ex- 
planation, and  the  deed  was  of  record. 

2.  The  tenement  on  the  premises  was  de- 
stroyed by  fire,  and  they,  free  from  disability, 
stood  by  and  permitted  the  grantees  of  their 
husbands  and  themselves  to  erect  buildings 
thereon,  at  a  cost  far  exceeding  the  purchase 
money,  without  interposing,  by  any  warning 
that  the  title  made  was  objected  to  and  its  con_- 
firmation  denied;  such  acts,  on  the  part  of  per- 
sons free  from  disability,  ought  to  be  regarded 
as  confirmatory  of  a  defective  bona  fide  convey- 
ance; and  the  parties,  although  they  be  fe- 
males, will  not  be  permitted  to  recover  the 
property  thus  improved  without  objection  on 
their  part,  and  for  which  they  have  themselves 
received  the  full  payment  of  the  purchase 
money. 

III.  The  deed  is  the  act  of  the  feme*  covert; 
they  are  parties  to  it,  executed  it,  and  the  estate 
granted  and  intended  to  be  conveyed  was  their 
property.  The  deed  is  between  the  legal  heirs 
of  Adam  Bower,  deceased,  of  the  first  part. 
Martha,  wife  of  Phipps,  Mary,  wife  of  Haile, 
and  Sarah,  wife  of  Gibson,  were  the  children 
and  heirs  of  Bower.  They  signed  the  deed, 
and  their  renunciation  was  taken  in  substantial 
conformity  with  the  law  of  Mississippi,  and 
the  thing  granted  was  their  inheritance.    The 

Ehraseology  employed  is  not  material.  A  deed 
y  an  attorney  in  fact  is  valid,  whether  he  signs 
as  B.  W.,  attorney  for  R  C. :  or  R.  C.  by  B. 
W.,  his  attorney.    (4  Hen.  &  Mun.,  184.) 

The  claim  of  title  set  up  by  two  of  these 
females,  now  that  they  are  married  to  other 
husbands,  is  sustained  by  the  most  refined  and 
technical  reasoning.  The  printed  argument  of 
Mr.  Johnston  affords  a  specimen  of  this. 

It  is  not  denied,  that,  to  bind  a  married  wo- 
man by  a  deed  executed  with  her  husband 
during  coverture,  she  must  have  acknowledged 
it  in  substantial  conformity  with  the  terms  of 
the  statute.    The  requisites  are — 

1.  A  previous  acknowledgment  made  by  her, 
on  a  private  examination,  apart  from  her  bus- 
band. 

2.  That  she  signed,  sealed,  and  delivered  the 
same  as  her  voluntary  act,  freely,  without  any 
fear  or  compulsion  of  her  husband. 

3.  And  a  certificate  thereof,  written  on  or 
under  the  said  deed  of  conveyance,  signed  by 
the  judge  or  justice  before  whom  it  was  taken. 

The  statute  of  Mississippi  does  not  prescribe 
the  form  of  the  certificate.  The  guards  thrown 
around  the  rights  of  married  women  are  con- 
tained in  tjiesc  requisites,  and  the  deed  is  good 
and  binding,  if  they  have  been  substantially 
observed. 

In  Virginia  there  is  a  similar  statute,  with  an 
additional  section,  prescribing  the  form  of 
the  wife's   acknowledgment.    Tucker,  in  his 
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284*]  *Commentaries  (Vol.  I,  tit.  Deeds  of 
Feme  Covert,  p.  267),  after  referring  to  these 
provisions  of  the  Virginia  statutes,  remarks: 

"  Here  we  see  that  the  object  of  the  law  is  to 
ascertain,  by  a  privy  examination  of  the  wife, 
apart  from  her  husband,  whether,  in  the  execu- 
tion of  the  deed  disposing  of  her  rights,  she 
exercises  that  free  will  which  is  of  the  essence 
of  all  contracts.  This  is  effected  by  an  ex- 
amination in  court  by  one  of  the  judges  thereof 
or  in  vacation  by  two  justices  of  the  peace." 
[One  is  sufficient  in  Mississippi.]  "  Now,  up- 
on well  received  principles,  it  is  clear  that  this 
act  must  be  strictly  pursued;  for  it  is  an  in- 
novation upon  the  common  law;  and,  more- 
over, it  prescribes  the  mode  in  which  a  person 
may  convey,  who  was  before  disabled  to  convey. 
That  mode  must  therefore  be  pursued;  and  as 
we  do  not  pursue  it  if  we  vary  from  it,  so  it 
follows  that  it  should  be  substantially,  at  least, 
complied  with." 

Acts  of  justices  of  the  peace,  done  in  the 
country,  are  always  viewed  favorably;  and,  if 
substantially  comformable  to  law,  are  held 
sufficient. 

The  certificate  in  this  case  is  on  the  ninth 
page  of  the  record.  It  is  not  denied  that  the 
justice  of  the  peace  was  duly  authorized  to 
act,  and  that  his  official  certificate  was  written 
on  or  under  the  deed.  But  it  is  objected,  that 
he  has  not  done  or  certified  what  the  law  re- 
quires. 

There  is  no  objection  that  the  same  certificate 
embraces  two  official  acts.  The  first  paragraph 
certifies  the  acknowledgment  of  all  the  parties 
to  the  deed,  with  a  view  to  its  record.  That 
was  a  separate  and  independent  act. 

The  second  paragraph  or  sentence  of  the 
certificate  is  the  subject  of  dispute.  "What 
does  the  justice  certify? 

1.  That  Martha  Phipps,  Sarah  Gibson,  and 
Mary  Hailo.  wives  of  William  M.  Phipps, 
William  R.  Halle,  and  David  H.  Gibson,  hav- 
ing been  examined  separate  and  apart  from 
their  husbands, 

2.  Acknowledged  that  they  signed,  sealed, 
and  delivered  the  same  as  their  act  and  deed, 
free  of  fears,  threats,  or  compulsion  of  their 
said  husbands. 

3.  And  these  facts  he  certifies. 

Now,  is  not  this  a  substantial  compliance 
with  the  statute? 

The  objection  to  the  grammatical  construc- 
tion of  this  sentence  does  not  appear  to  me  well 
founded.  Its  true  reading  is,  that  the  justice 
certifies  his  having  examined  the  wives  separate 
and  apart  from  their  husbands:  and,  on  that  ex- 
amination, the  wives,  thus  being  separate  and 
apart  from  their  husbands,  made  the  acknowl- 
edgment. Privy  examinations  in  court  and  in 
the  country  have  been  long  practiced.  The 
terms  are  technical.  It  is  against  the  influence 
of  the  husband  that  the  wife  is  protected;  and 
an  examination  is  privy  or  private,  within  the 
statute,  when  he  is  not  present.  The  casual 
presence  of  others  would  not  vitiate  it;  and 
235*1  *tbere  is  no  just  reason  to  infer,  in  this 
case,  that  anyone  was  present.  The  statute  re- 
quires a  "private  examination,  apart  from  the 
husband."  The  justice  certifies  that  he  made 
an  examination,  separate  and  apart  from  the 
husband. 

The  statute  requires  a  previous  acknowledg- 
es* 


ntent  that  she  signed,  sealed,  and  delivered  the 
same  as  her  voluntary  act,  freely,  without  fear, 
threats,  or  compulsion  of  her  husband.  The 
certificate  is,  that  they  acknowledged  to  have 
signed,  sealed,  and  delivered  the  same  as  their 
act  and  deed,  free  of  fears,  threats,  or  compul- 
sion of  their  husbands. 

This  court,  in  12  Peters,  846.  said:  "The 
law  presumes  a  feme  covert  under  the  coercion 
of  her  husband."  It  is  against  this  presumed 
influence  that  the  privy  examination  is  intend- 
ed to  protect  her,  when  the  statute  requires, 
that  she  shall  acknowledge  the  same  as  her 
voluntary  act,  freely,  without  fear;  and  it 
means  nothing  more  than  that  she  shall  declare 
her  act  to  have  been  done  free  from  such  in- 
fluences. This  is  done  in  the  certificate,  and 
the  affective  and  essential  words  of  the  statute 
are  employed.  (Hepburn  v.  Dvbou,  12  Peters, 
845:  ShaUer  v.  Brand.  6  Binney,  486;  Melntire 
v.  Ward,  6  Binney,  286;  1  Peters.  155.) 

There  is  no  proof  in  the  record  that  the/ew* 
covert  were  infants. 

IV.  It  is  objected  that  the  acknowledgment 
of  the/«n«  is  not  recorded.  By  the  record .  it 
appears  that  the  deed,  with  the  certificate, 
which  was  an  essential  part  of  it,  was  received 
for  record  on  the  day  after  the  execution ;  and. 
on  the  next  day,  the  clerk  certifies  that  toe 
within  deed  is  recorded.  It  is  an  unauthorized 
conclusion,  that  the  certificate  was  not  record- 
ed as  a  part  of  the  deed. 

No  such  objection  appears  to  have  been  takes 
below,  and  there  is  nothing  in  the  circum- 
stances of  this  case  to  induce  the  court  to  pre- 
sume defects  which  do  not  appear  to  exist  in 
favor  of  the  plaintiffs.  But  no  question  arose 
as  to  the  record  of  the  certificate.  If  the  fact 
were  so,  it  was  sufficient ;  but  the  court,  by  re- 
fusing to  allow  the  deed  to  be  read.  deprived 
the  defendants  of  the  right  to  exhibit  the  proof, 
which,  it  is  confidently  asserted,  was  at  hand 
to  perfect  their  case,  so  far  as  the  record  of  the 
certificate  was  required  by  law. 

The  defendants,  bona  fide,  bought  and  paid 
for  the  property  of  the/«n«.  They  united  in 
a  bond  and  conveyance  of  the  property;  when 
relieved  from  disability,  they  received  the  pur- 
chase money,  and  they  stooa  by  and  permitted 
the  innocent  purchasers  of  this  property  to  put 
on  it  improvements  at  a  cost  of  more  than  one 
hundred  thousand  dollars,  without  interposing 
objection  or  assertion  of  title;  they  have  not 
proposed  to  return  the  purchase  money,  or  to 
indemnify,  against  enormous  expenditure  for 
improvements.  It  can  hardly  be,  that,  under 
such  circumstances,  the  claim  *of  title  set  up  br 
their  subsequent  husbands  can  be  sue-  [*23& 
cessfully  maintained  by  the  refined  and  tech- 
nical reasoning  resorted  to. 

Mr.  J.  J.  Johntton,  for  defendants  in  em>r: 

The  exceptions  to  the  decision  of  the  emit 
below  were  taken  and  were  confined  to  ibr 
rejection  of  two  instruments  of  writing,  which 
were  offered  in  evidence  on  behalf  of  the  de- 
fendants, now  the  appellants;  and,  if  they 
were  properly  rejected,  the  judgment  must  be 
affirmed. 

The  first  of  these  was  a  bond,  and  the  second 
a  deed,  in  alleged  pursuance  of  it,  both  purport- 
ing to  have  been  executed,  under  coverture,  by 
Mrs.  Haile  (now  Mrs.  Rice)  and  Mrs.  Phipps.  to 
persons  under  whom  the  appellants  claim.  The 
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question  of  the  title  depends  solely  upon  the 
validity  of  these  conveyances. 

L  1.  As  to  the  bond,  it  is  only  necessary  to 
refer  to  the  case  of  Rickey"*  Lessee  v.  Stewart 
Hal.,  which  was  decided,  upon  able  debate  and 
ample  deliberation,  at  the  last  term  of  this  court, 
Therein  it  was  held  that  an  equitable  title  could 
not  be  set  up  either  to  sustain  or  to  defeat  an 
tction  of  ejectment.  (8  How.  U.  8.  R,  780.) 
Hence,  had  the  bond  been  acknowledged  by 
these  married  women,  and  otherwise  valid,  it 
was  properly  rejected  by  the  lower  court. 

1  The  same  ceremony  of  an  acknowledg- 
ment, on  a  private  examination,  is  required,  by 
the  statute  of  Mississippi,  in  the  alienation  of 
Mailable  as  in  that  of  legal  estates,  both  kinds 
of  estate  being  within  the  terms  and  meaning  of 
the  statute:  "  No  estate  of  a  feme  covert  shall 
hereafter  pass  by  her  deed  or  conveyance,"  &c. 
(quoted  hereafter).  (Howard  &  Hutchinson, 
547.)  So,  in  Ohio,  leases  by  femes  covert  must 
be  acknowledged.  (6  Ohio  R.,  813.)  In  this 
case,  there  is  no  certificate  or  acknowledgment 
whatever  of  the  bond. 

3.  The  bond  of  a  married  women  is,  upon  the 
general  principles  of  the  law,  utterly  void.  (2 
Kent,  168,  6th  cd. ;  6  Wend..  1;  1  Bailey.  184; 
x  Story's  Eq.,  617;  5  Day,  492;  7  Conn.  R., 
128.) 

II.  The  deed  was  properly  rejected  upon 
three  grounds: 

1.  Its  intrinsic  defect.  Phipps,  Haile,  and 
Gibson  grant,  "  in  right  of  their  wives,"  but 
these  wives  are  not  parties  to  the  deed.  It  is 
Due,  their  signatures  are  affixed,  but  their 
names  are  not  in  the  body  of  the  deed.  Now, 
it  is  rather  trite  learning  to  say,  and  to  say  here, 
that  there  must  be  a  grantor,  a  grantee,  and  a 
thing  granted,  to  every  deed  that  grants  land; 
that  a  grantor  is  as  necessary  as  a  grantee  or 
thing  granted;  or  that  there  is  a  place  in  a  deed 
for  the  name  of  the  party  who  grants,  and  thati 
this  place  is  not  the  bottom  of  the  deed.  This 
is  a  good  conveyance  of  the  life  estates  of 
Phipps,  Haile,  and  Gibson ;  the  two  former  be- 
237*]  ing  *dead,  and  their  wives  never  hav- 
ing been  made  parties  to  it  by  apt  words,  are 
not  bound  by  it. 

A  deed  of  land,  executed  by  husband  and 
wife,  bnt  containing  no  words  of  grant  by  the 
wife,  does  not  convey  her  estate  in  the  land, 
nor  her  right  of  dower.  (3  Mason's  C.  C.  R, 
M7.) 

Where  there  are  no  grantors,  there  is  no  rem- 
edy even  in  equity.    (10  Ohio  R. ,  806.) 

A  deed  is  invalid,  though  the  feme  covert  be 
named  in  the  premises,  and  her  signature  be 
affixed,  if  not  named  elsewhere.  (7  Ohio  R., 
195.) 

2.  The  deed  was  properly  rejected,  because  of 
the  defective  certificate  of  examination  and  ac- 
knowledgment. 

The  statute  of  Mississippi  is  as  follows  (How- 
ard &  Hutchinson,  847): 

"  No  estate  of  a  feme  covert  in  any  lands, 
tenements,  or  hereditaments,  lying  and  being 
in  this  State,  shall  hereafter  pass  by  her  deed  or 
conveyance,  without  a  previous  acknowledg- 
ment made  by  her,  on  a  private  examination, 
apart  from  her  husband,  before  a  judge,  &c. , 
'hat  she  signed,  sealed,  and  delivered  the  same 
as  her  voluntary  act  and  deed,  freely,  without 
any  fear,  threats,  or  compulsion  of  her  husband, 
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and  a  certificate  thereof  written  on  or  under 
said  deed  or  conveyance,  and  signed  by  the 
judge  or  justice  before  whom  it  was  made;  and 
every  deed  or  conveyance  so  executed  and  ac- 
knowledged by  a  feme  covert  and  certified  as 
aforesaid  shall  release  and  bar  her  right  of 
dower  in  the  lands,  tenements,  and  heredita- 
ments mentioned  in  such  deed  or  conveyance." 

It  does  not  appear  from  the  certificate  In  this 
case,  that  the  acknowledgment  of  the  married 
women  was  taken  on  a  private  examination, 
which  is  required  by  the  statute. 

In  the  first  sentence  of  the  certificate,  the 
husbands  and  their  wives  all  appear  and  act  to- 
gether; in  the  second,  the  wives  all  appear  and 
act  together.  For  it  is  stated:  "And  Martha 
Phipps.  Sarah  Gibson,  and  Mary  Haile,  wives 
of  William  M.  Phipps,  William  R.  Haile,  and 
David  H.  Gibson,  having  been  examined,  sep- 
arate and  apart  from  their  husbands,  and  ac- 
knowledged that  they  signed,"  &c.  If  gram- 
matical construction  require  the  insertion  of  the 
word  "having"  before  the  word  "acknowl- 
edged," it  is  questionable  whether  there  be  any 
affirmative  statement  of  the  acknowledgment 
at  all.  If  the  "word  separae,"  which  is  not  in 
the  statute,  and  imparts  no  vigor  to  its  phraseol- 
ogy, be  stricken  out,  the  certificate  will  be: 
"And  Martha  Phipps,  Sarah  Gibson,  and  Mary 
Haile,  wives,  &c.,  having  been  examined  apart 
from  their  husbands,"  &c.  It  is  in  vain  to  call 
this  an  '  'acknowledgment  made  by  her  (them) 
on  a  private  examination";  for  it  eviscerates  the 
very  vitals  of  the  statute.  The  examination 
may  have  *been  not  only  apart  and  sep-  [*288 
arate  from  their  husbands,  but  private,  or,  in 
the  language  of  Coke,  solely  and  secretly,  and 
yet  the  acknowledgment  may  have  been  made 
not  only  in  the  presence  of  the  relatives,  friends, 
and  dependents  of  their  husbands,  but  in  that 
of  the  husbands  themselves.  The  interpolation 
of  the  word  "separate"  imparts  no  strength  to 
"apart,"  nor  are  they,  separate  and  apart,  or 
united,  equivalent  to  "private":  "separate" 
having  reference  to  the  position  of  husband 
and  wife,  while  "private"  indicates  the  position 
of  the  magistrate  and  the  wife  in  reference  to 
the  whole  world  besides.  The  two  houses  of 
Congress  are  separate  and  apart,  but  not  very 
private;  the  Chief  Justice  and  his  associates  are 
separate  and  apart,  yet  together  constitute  one 
public  bench.  The  examination  of  married 
women,  separate  and  apart  from  their  husbands, 
though  in  the  company  of  each  other,  would 
not  be  regarded  as  a  compliance  with  the  stat- 
ute; yet  it  is  obvious  from  the  face  of  the  cer- 
tificate, that  the  three  sisters,  Mrs.  Phipps,  Mrs. 
Gibson,  and  Mrs.  Haile,  were  all  of  them  to- 
gether, acting,  acknowledging,  and  being  ex- 
amined ;  and,  for  aught  that  appears  to  the  con- 
trary, may  have  been  surrounded,  at  the  time 
of  the  acknowledgment,  by  the  friends,  rela- 
tives, and  dependents  of  their  husbands,  and  of 
their  grantees,  against  whose  arts  and  influences, 
if  it  do  not  appear  by  the  certificate  that  the 
rights  of  the  married  women  have  been  shielded 
and  protected,  the  statute  becomes  a  dead  letter, 
and  the  private  examination  a  mockery.  The 
case  of  Jones  v.  Maffett  et  vx.  (6  Serg.  &  Rawle, 
584)  was  decided  upon  the  ground  that  the 
Pennsylvania  statute  did  not  require  a  privy 
examination,  but  that  it  was  sufficient  if  the 
feme  covert  were  examined  "separate  and  apart 
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from  her  husband. "  There  is  a  mutilated  quo- 
tation, I  believe,  in  the  same  case,  of  the  maxim, 
omnia  presumuntur  rite  esse  acta,  which  is  sev- 
ered from  donee  probetur  in  contrarium.  The 
certificate  annihilates  the  presumption. 

The  disability  of  coverture  can  only  be  over- 
come by  the  precise  means  allowed  by  law  for 
the  alienation  of  the  real  estate  of  married  women 
(2  Story's  Eq.,  617),  of  which  an  essential  part 
is  a  private  examination,  derived  from  the  En- 
glish mode  of  conveyance  by  fine,  and  rescued 
from  its  wreck.  Lord  Coke  thus  discourseth  of 
the  same: 

"  The  examination  must  be  solely  and  secret- 
ly, and  the  effect  thereof  is,  whether  she  be 
content  of  her  own  free  good  will,  without  any 
menace  or  threat,  to  levy  a  fine  of  these  parcels, 
and  name  them  to  her,  everything  distinctly 
contained  in  the  writ,  so  as  she  perfectly  under- 
stand what  she  doth;  and  if  the  judge  doubteth 
of  her  age,  he  may  examine  ber  upon  her  oath." 
(2  Inst.,  515;  6  Wend.,  12.) 

It  is  a  general  principle  of  American  law, 
that  all  deeds  of  married  women,  without  a 
privy  examination,  are  void  (2  Lomax's  Dig., 
239*]  *18);  and  that  all  acts  not  conformable 
to  acts  of  Assembly  are  void.  (J bid., 5%)  Some 
States  provide,  simply,  that  there  shall  be  a 
private  examination  upon  the  execution  of  a 
deed  by  a  feme  eovert.and  leave  every  thing  else 
to  the  integrity  and  intelligence  of  the  officers 
authorized  to  conduct  it;  others  prescribe  the 
acts  to  be  performed  by  the  officer,  such  as 
reading  the  deed,  making  known  its  contents, 
or  explaining  its  effects  (12  Leigh, 4G4;  1  Binney, 
477;  6  Serg.  &  Rawle.SO),  without  the  perform- 
ance of  which  the  deed  is  inoperative  and  void. 
But  it  is  obvious  that  the  requirement  of  the 
private  examination  alone,  and  the  require- 
ment of  the  acts  which  constitute  it,  are  the 
same  thing — the  object  of  both  being  to  remove 
the  disability  which  results  from  the  matri- 
monial connection,  while  they  throw  an  in- 
trenchment  around  the  rights  of  the  feme 
covert,  who  is  hardly  considered,  in  contempla- 
tion of  law,  to  have  a  separate  legal  existence, 
her  husband  and  herself  constituting  but  one 
person.  The  sacred  injunction,  Whom  God 
hath  joined  together,  let  no  man  put  asunder, 
is,  pro  hoc  vice,  disregarded, and  the  minister  of 
the  law  is  clothed  with  a  confidence  which  is 
denied  to  the  husband.  The  inefficient  or  neg- 
ligent discharge  of  the  duties  of  the  office, 
which  tend  to  its  degradation,  will  neither  be 
sustained  by  subtle  construction,  nor  receive 
the  countenance  of  courts  of  justice. 

The  words  of  the  certificate  are,  that  "  they 
signed,  sealed,  and  delivered  the  same  as  their 
act  and  deed,  free  of  fears,  threats,  or  compul- 
sion of  their  said  husbands;"  the  language  of 
the  statute  is,  that  "  they  signed,  sealed,  and 
delivered  the  same  as  their  voluntary  act  and 
deed,  freely,  without  any  fear,  threats,  or  com- 
pulsion of  their  said  husbands."  The  omission 
of  two  words  of  such  pregnant  import,  emphat- 
ically reiterated,  as  if  to  stamp  freedom  of 
volition  not  only  on  the  act  Itself,  but  the 
manner  of  the  act,  is,  I  humbly  submit,  so 
utterly  fatal  to  the  certificate  as  to  render  any 
further  remarks  unnecessary,  except  that, 
though  an  act  done  by  a  person  capable  of 
contracting  would  be  presumed  to  have  been 
voluntary,  yet  this  is  not  that  case ;  and  that  each 
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wordTjf  the  certificate  may  be  perfectly  true, 
yet  the  deed  may  have  been  signed  reluctantly 
and  not  voluntarily,  sealed  reluctantly  and  not 
voluntarily,  and  delivered  reluctantly  and  not 
voluntarily. 

III.  The  acknowledgment  of  the  feme*  is 
not  recorded,  the  certificate  of  the  clerk  em- 
bracing the  deed  only. 

Be  it  remembered,  that  the  deed  was  not 
proved  as  an  original:  to  be  read  otherwise 
than  as  such,  both  the  acknowledgment  and 
the  certificate  must  be  recorded.  (Howard  & 
Hutchinson,  843.) 

It  is  not  the  fact,  but  the  recording  of  Um 
fact,  that  makes  the  deed  effectual.  (Tate'i 
Dig..  170;  1  Pet.  188, 140.) 

It  is  in  the  nature  of  a  judicial  proceeding, 
of  which  there  must  be  a  record. 

*1V,  Confirmation.  It  may  yet  be  [**•*€ 
contended,  that  the  bond,  or  the  deed,  or  Um 
mortgage,  was  confirmed,  after,  disability  re 
moved,  and  that  the  mode  of  confirmation  ww 
the  receipt  of  money  upon  the  notes  given  fai 
the  property  for  which  suit  was  brought. 

Void  instruments  are  incapable  of  confirma- 
tion (Story's  Cont.,  sec. 47;  Plowden's  R.  8*7), 
which  must  be  by  an  instrument  of  as  high  i 
nature.  (8  Taunt., 86;  10  Peters, 50.) 

A  lease,  which  is  void  as  to  a  remainderman, 
cannot  be  set  up  as  a  defense  to  an  action  oi 
ejectment  brought  by  him,  although  it  be 
proved  that  he  received  rent,  or  suffered  tbc 
tenant  to  make  improvements.  (Law  Lib., 
Oct..  1845,  p.  800;  Doug.,  50.} 

Confirmation  cannot  he,  unless  with  a  know  I 
edge  of  their  rights.    (5  Ohio  R,  855.) 

To  make  an  act  amount  to  redelivery,  then 
must  be  clear  knowledge.    (5  Dana,  234.) 

It  must  be  known  that  receipt  of  moor; 
made  good  the  redelivery.    (9  Dana,  477.) 

The  act  relied  on  here  was  the  receipt  a 
.money  upon  the  notes,  without  any  referent* 
whatever  to  the  bond,  deed,  or  mortgage,  bj 
payor  or  payee. 

Upon  the  mortgage,  which  was  not  oflerd 
in  evidence,  no  question  was  raised  in  the  coon 
below;  of  course,  none  can  be  raised  or  cons*) 
ered  here.    (11  Wheat,  198.) 

The  time  when,  and  the  character  in  which 
this  money  was  received,  will  shed  light  upoa 
the  intention  with  which  it  was  received,  awl 
the  effect  of  its  receipt. 

The  defects  in  the  deed  had  not  been  ascer 
tained  when  the  payments  were  made.  TW 
bond  was  understood  to  be  merged  in  tk 
deed,  and  the  deed  was  believed  to  be  vahd 
hence  there  could  have  been  no  intention  u 
confirm  what  was  already  considered  as  oh 
ligatory.  Suit  was  brought  as  soon  as  ta« 
deed  was  discovered  to  he  defective.  Tbi 
effect  of  the  receipt  of  money  in  a  fiductaTj 
character  cannot  prejudice  the  private  if 
of  Mrs.  Rice  or  Mrs.  Phipps.  By  law, 
could  only  receive  it  thus,  since  they  had 
right  to  the  personalty  of  their  respective  I 
bands;  upon  which,  moreover,  there  was  i 
statutory  lien  for  their  debts.  The  Jaw  wi 
not  put  them  in  the  predicament  of  saving 
their  private  rights  by  faithlessness  to  the* 
trust.or  losing  their  private  rights  by  a  faithlal 
performance  of  the  duties  of  executorship  <K 
administration. 

There  was  neither  instrument,  act,  nor  tntav 
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doo  of  confirmation,  nor  knowledge  of  their 
rights,  till  sait  was  brought. 

Mr.Orittmden,  on  the  same  side: 

It  might  be  dishonorable  for  any  parties  ex- 
cept married  women  to  try  and  get  this  property 
bsck;  bat  the  law  is  not  friendly  to  their 
rights,  and  in  nine  cases  out  of  ten.they  do  not 
241*]  know  what  they  "are  conveying  away 
when  they  execute  deeds.  In  this  case,  the 
property  belonged  to  the  wife,  but  she  is  not 
umed  as  a  grantor  in  the  deed,  and  therefore 
■  not  bound  by  it.    (8  Mason's  C.O.R.,847.) 

[Mr.  Crittenden  then  examined  the  certificate 
of  the  magistrate,  which  he  contended  was  not' 
sufficient.] 

It  is  argued  that  a  subsequent  acceptance  of 
money  by  these  wives,  after  the  death  of  their 
hosbands.reacts  upon  the  original  contract  and 
confirms  it.  But  it  cannot  make  a  deed  good 
which  is  intrinsically  void.  Instruments  may 
be  confirmed  in  some  cases,  it  is  true,  but  only 
when  they  are  valid  for  some  purposes,  and  not 
where  they  are  wholly  void.  And  besides,  the 
confirming  act  must  be  performed  with  the  in- 
tention and  purpose  of  producing  such  a  con- 
sequence. It  cannot  be  effected  incidentally. 
The  mere  receipt  of  money  is  not  sufficient. 

Ur. Chief  Justice  Takey  delivered  the  opinion 
of  the  court: 

This  being  an  action  of  ejectment,  the  only 
question  between  the  parties  is  upon  the  legal 
title. 

It  is  admitted,  in  the  exception,  that  Mary 
Rice  and  Martha  Phipps,  lessors  of  the  plaintiff, 
were  each  of  them,  as  heirs-at-law  of  Adam 
Bower,  entitled  to  an  undivided  third  part  of 
the  premises  mentioned  in  the  declaration,  in 
fee-simple.  In  order  to  show  title  out  of  them, 
the  plaintiffs  in  error  relied  upon  the  bond  of 
conveyance  and  deed,  mentioned  in  the  state- 
ment of  the  case,  both  of  which  were  signed 
and  sealed  by  these  lessors  of  the  plaintiff,  but 
were  executed  while  they  were  feme*  covert. 

As  regards  the  bond.it  would  not  have  trans- 
ferred the  legal  title,  even  if  all  the  parties  had 
been  capable  of  entering  into  a  valid  and  bind- 
ing agreement.  But  as to  the/«nns«  covert  who 
signed  it,  it  was  merely  void,  and  conferred  no 
right,  legal  or  equitable,  upon  the  obligees. 

The  deed,  also,  is  inoperative  as  to  their  title 
to  the  land.  In  the  premises  of  this  instrument, 
it  is  stated  to  be  the  indenture  of  their  respect- 
ive husbands  in  right  of  their  wives,  of  the  one 
part,  and  of  the  grantees,  of  the  other  part — 
the  husbands  and  the  grantees  being  specifically 
umed;  and  the  parties  of  the  first  part  there 
grant  and  convey  to  the  parties  of  the  second 
part.  The  lessors  of  the  plaintiff  are  not  de- 
scribed as  grantors;  and  they  use  no  words  to 
convey  their  interest.  It  is  altogether  the  act 
of  the  husbands,  and  they  alone  convey.  Now, 
in  order  to  convey  by  grant,  the  party  possess- 
ing the  right  must  be  the  grantor,  and  use  apt 
and  proper  words  to  convey  to  the  grantee,  and 
merely  signing  and  sealing  and  acknowledging 
an  instrument,  in  which  another  person  is 
grantor,  is  not  sufficient.  The  deed  in  question 
conveyed  the  marital  interest  of  the  husbands 
m  these  lands,  but  nothing  more. 
242*]  *It  is  unnecessary  to  inquire  whether 
the  acknowledgment  of  the /mo  covert  is  or  is 
not  in  conformity  with  the  statute  of  Missis- 
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sippi.  For  assuming  it  to  be  entirely  regular,  it 
would  not  give  effect  to  the  conveyance  of  their 
interests  made  by  the  husbands  alone.  And  as 
to  the  receipt  of  the  money  mentioned  in  the 
testimony,  after  they  became  sole,  it  certainly 
could  not  operate  as  a  legal  conveyance,  pass- 
ing the  estate  to  the  grantee,  nor  give  effect  to 
a  deed  which  as  to  them  was  utterly  void. 

The  jvdgment  of  the  Circuit  Court  is  t/iere- 
fore  affirmed. 

Cited— 6  McLean,  203. 


CHARLE8  CLIFTON,  Claimant,  Plaintiff  in 

Error, 

v. 

THE  UNITED  STATES. 

Seizure  for  violation  of  revenue  Urn* — when  bur- 
den of  proof  is  on  claimants — omission  of 
proof,  presumptions  on — one  good  count  in  in- 
formation for  forfeiture  will  support  judgment 
—fraudulent  undervcUuationr—bar — statutes 
explained. 

Upon  the  trial  of  a  cause  where  (roods  had  been 
seized  upon  suspicion  of  being  fraudulently  im- 
ported, and  the  United  States  had  shown  sufficient 
ground  for  an  opinion  of  the  court  that  probable 
cause  existed  for  the  prosecution,  and  notice  had 
been  given  to  the  claimant  to  produce  his  books 
and  accounts  relating  to  those  goods,  it  was  proper 
for  the  court  to  instruct  the  jury,  that,  if  the  claim- 
ant had  withheld  the  testimony  of  his  accounts  and 
transactions  with  the  parties  abroad  from  whom  he 
received  the  goods,  they  were  at  liberty  to  pre- 
sume that,  if  produced,  they  would  have  operated 
unfavorably  In  his  cause. 

The  doctrine  laid  down  iu  2  Evans's  Fothier,  149, 
cited  and  approved,  namely :  "  That  If  the  weaker 
and  less  satisfactory  evidenoe  is  given  and  relied  on 
in  support  of  a  fact,  when  it  is  apparent  to  the 
court  and  jury  that  proof  of  a  more  direct  and  ex- 
plicit character  was  within  the  power  of  the  party, 
the  same  caution  which  rejects  the  secondary  evi- 
dence will  awaken  distrust  and  suspicion  of  the 
weaker  and  less  satisfactory,  and  it  may  well  be 
presumed,  that  if  the  more  perfect  exposition  bad 
been  given,  it  would  have  laid  open  deficiencies 
and  objections  which  the  more  obscure  and  uncer- 
tain testimony  was  Intended  to  conceal." 

The  principle  established  In  the  case  of  Wood  v. 
The  United  States  (is  Peters,  342)  reviewed  and 
confirmed,  namely :  "That  if  goods  are  fraudu- 
lently invoiced,  they  are  not  exempted  from  for- 
feiture by  having  been  appraised  In  the  custom- 
house at  valuations  exceeding  the  prices  In  the  In- 
voices, and  delivered  to  the  Importers  on  payment 
of  the  duties  assessed  upon  such  Increased  valua- 
tions." 

If  the  information  contains  several  counts, 
founded  on  the  following  acts,  namely,  the  sixty- 
sixth  section  of  the  Act  of  1799,  the  fourth  section 
of  the  Act  of  1830,  and  the  fourteenth  section  of 
the  Act  of  1832,  the  defectiveness  of  the  counts  up- 
on the  Acts  of  1830  and  1882  would  be  no  ground  for 
reversing  a  judgment  of  condemnation,  provided 
the  count  Is  good  which  Is  founded  upon  the  Act  of 
1799 :  because  one  good  count  is  sufficient  to  uphold 
a  general  verdict  and  judgment. 

The  difference  between  these  sections  explained. 

In  this  case,  therefore,  it  Is  unnecessary  to  decide 
what  averments  are  required  in  counts  resting  up- 
on the  Acts  of  1830  and  1882,  or  whether  the  counts 
are  or  are  not  void  from  generality. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit   Court  of  the  United 
States  for  East  Pennsylvania. 

The  facts  are  fully  set  forth  in  the  opinion 
of  the  court. 
The  case  was  argued  by  Mr.  Meredith  for  the 
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243*1  plaintiff  in  error,  *and  Mr.  CadwaUadcr 
and  Mr.  Motor*.  (Attorney-General)  for  the 
United  States. 

Mr.  Jutliee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  from  the  judgment  of 
the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania,  affirming  a  judgment  of  the  Dis- 
trict Court  of  the  same  district. 

The  original  suit  was  a  libel  of  information, 
in  rem.  founded  upon  a  seizure  on  land  in 
the  said  district  of  some  seventy -one  cases  of 
cloths  and  cassimeres  imported  into  the  United 
States,  and  alleged  to  have  been  forfeited. 

The  libel  contained  thirteen  counts,  resting 
upon  different  sections  of  the  several  acts  of 
Congress  regulating  the  collection  of  duties  on 
imports  and  tonnage;  but  it  will  be  material  to 
notice  particularly  those  only  which  are  founded 
upon  tie  sixty -sixth  section  of  the  Act  of  1799, 
ch.  22  (Litt.  &  Brown's  ed.),  the  fourth  section 
of  the  Act  of  1880,  ch.  147,  and  the  fourteenth 
section  of  the  Act  of  1882,  ch.  227,  which  pro- 
vides against  the  making  up  of  false  invoices 
and  false  packages  of  the  goods  imported,  with 
the  intent  to  evade  or  defraud  the  revenue. 

Various  pleas  were  put  in  by  the  claimant, 
but  as  no  questions  are  raised  upon  them,  they 
need  not  be  stated. 

On  the  trial  of  the  cause,  it  appeared  that  the 
goods  in  question  had  been  originally  imported 
Into  the  port  of  New  York,  and  were  there  duly 
entered  and  landed,  and  the  duties  paid  upon 
the  invoices  produced  by  the  claimant  to  the 
collector.  The  goods  were  appraised  at  the  cus- 
tom-house, at  a  valuation  of  ten  percent,  above 
the  invoice  prices,  and  no  appeal  taken.  They 
were  afterwards  transported  to  the  city  of  Phil- 
adelphia, and  were  there  seized  by  the  custom- 
house officers,  under  a  warrant  issued  for  that 
purpose,  in  the  stores  of  certain  persons  hav- 
ing the  custody  of  them  in  that  city  for  the 
claimant. 

A  good  deal  of  evidence  was  given  on  the 
part  of  the  United  States,  tending  strongly  to 
establish  the  fact  that  the  several  invoices  upon 
which  the  duties  bad  been  paid  at  the  custom- 
house in  New  York,  and  which  invoices  were 
produced  before  the  court,  had  been  made  up 
greatly  under  the  actual  cost  and  value  of  the 
goods  in  England,  the  place  of  exportation,  and 
with  the  intent  to  evade  and  defraud  the  reve- 
nue; and  in  the  progress  of  the  trial,  the  coun- 
sel for  the  government,  in  pursuance  of  a  notice 
given  some  months  previously,  called  upon  the 
claimant  for  the  production  of  his  ledger  con- 
taining entries  of  each  of  the  several  invoices  of 
the  goods  thus  imported ;  also,  for  the  produc- 
tion of  his  cash  book  for  the  years  1838  and 
1889,  embracing  the  period  within  which  the 
goods  had  been  imported,  and  for  the  entries 
therein  relating  to  the  said  importations;  also, 
for  the  charges  of  the  payment  of  freight  upon 
244*1  said  goods;  to  each  of  which  'calls  the 
counsel  were  answered,  that  the  claimant  had 
no  such  book  in  court. 

The  counsel  for  the  government,  like  previ- 
ous notice  having  been  given,  also  called  upon 
claimant  for  the  production  of  the  accounts  in 
the  ledger,  for  the  years  1888  and  1889,  with 
each  of  the  houses  in  England  who  had  sold 
nnd  invoiced  the  said  goods  to  him,  and  for 


his  letter-book  for  said  years,  and  the  cone 
spondence  with  each  of  the  said  houses  respect- 
ively, and  also  for  his  day-book;  to  which  call* 
the  counsel  answered,  that  neither  of  them  were 
in  court. 

When  the  testimony  closed,  the  court  below 
instructed  the  jury  that  it  was  alleged,  on  the 
part  of  the  United  States,  that  the  goods  in 
question  had  been  forfeited,  from  having  been 
imported  into  New  York  by  false  invoices,  with 
intent  to  evade  the  payment  of  part  of  the  du- 
ties to  which  they  were  subject.  That  it  was  in- 
cumbent upon  the  government  to  show  upon 
the  trial  that  there  was  probable  cause  for  the 
prosecution;  and  if  that  had  been  shown,  of 
which  the  court  was  to  judge,  the  burden  of 
proof  was  on  the  claimant,  who  must  then  sat- 
isfy the  jury  that  the  goods  were  invoiced  at 
their  actual  cost 

That  with  a  view  to  show  probable  cause, 
the  government  relied  mainly  upon  the  evi- 
dence, that  the  actual  value  of  the  goods  in 
England  exceeded  the  prices  per  yard  mentioned 
in  the  invoices,  and  that  after  the  testimony 
which  had  been  produced  on  the  part  of  the 
government  of  the  value  of  the  goods  at  the 
time  and  place  of  exportation:  as  compared 
with  the  prices  fixed  in  the  invoices,  it  was 
material  to  notice  the  negative  evidence,  aris- 
ing out  of  the  absence  of  testimony  on  the  part 
of  the  defendant  of  the  actual  cost  of  the  goods; 
and  to  consider  whether  its  absence  had  been 
accounted  for.  That  there  was  evidence  that 
one  of  the  persons,  by  whom  a  portion  of  thti 
goods  in  controversy  appeared  to  have  been  in- 
voiced to  the  claimants,  was  within  the  reach 
of  a  subpoena,  and  it  was  reasonable  to  presume 
that  it  was  in  the  claimant's  power  to  have  pro- 
duced evidence  of  the  real  state  of  his  accounts 
and  transactions  with  all  the  parties  in  Engteod 
from  whom  the  goods  had  been  received,  as  the 
correspondence  showed  that  two  years  ago  hit 
counsel  had  advised  him  to  procure  proof  on 
this  subject,  which  had  not  been  producrd: 
that  the  claimant  knew  from  whom  he  bad 
bought  the  goods,  and  what  their  actual  cost 
was,  and  yet  be  had  not  produced  the  evidence, 
nor  accounted  for  its  absence;  that  to  withhold 
testimony  which  was  in  the  power  of  a  party 
to  produce,  in  order  to  rebut  a  charge  against 
him.  where  it  was  not  supplied  by  equivalent 
testimony,  might  be  as  fatal  as  positive  testi 
mony  in  support  or  confirmation  of  the  charge. 
that  if  the  claimant  had  withheld  proof  which 
his  accounts  and  transactions  with  these  par- 
ties afforded,  it  might  be  presumed  that  if  pro- 
duced they  would  have  operated  unfavorably 
to  his  case;  that  the  government  *had  [*245 
shown  probable  cause,  and  that  the  next  m 
quiry  was  ,  whether  the  claimant  had  relievo i 
himself  from  the  burden  of  the  proof.  *c 

The  court  further  instructed  the  jury.  thv. 
in  respect  to  some  of  the  invoices,  the  govern 
ment  and  claimant  relied  upon  the  same  cbxmn- 
stance,  namely,  that  goods  included  is  the  ic 
formation,  in  passing  through  the  custom 
house  in  New  York,  were  appraised  at  amount* 
exceeding  the  invoice  prices,  and  that  the 
claimant,  without  appealing,  had  paid  the 
duties  assessed  upon  the  increased  value,  and 
received  the  goods  from  the  customhouse. 

The  counsel  for  the  government  contended 
that  this  acquiescence  Implied  an  adniasfca 
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Uiat  the  invoices  were  untrue,  while  the  counsel 
for  the  claimant  contended,  that  by  this  ap- 
praisement, assessment,  and  payment  of  duty, 
the  government  were  precluded  from  alleging 
or  enforcing  a  forfeiture  of  these  goods.  The 
court  expressed  the  opinion  that  the  question  of 
liability  to  forfeiture  was  so  far  distinct  from 
questions  connected  with  the  ascertainment 
and  payment  or  duties,  that  the  passing  of 
goods  through  the  custom-house,  under  such 
circumstances,  was  not,  in  a  legal  point  of 
view,  decisive  of  any  question  before  the  jury. 
That  the  question  was,  whether  the  goods 
were  falsely  invoiced,  with  intent  to  defraud  the 
revenue,  &c. 

The  counsel  for  the  claimant  excepted  to 
that  part  of  the  charge  in  which  the  jury  were 
instructed,  that,  if  the  claimant  had  withheld 
the  testimony  of  his  accounts  and  transactions 
with  the  parties  abroad  from  whom  he  received 
the  goods,  they  were  at  liberty  to  presume 
that,  if  produced,  they  would  have  operated 
unfavorably  to  bis  case;  and  also  to  that  part 
in  which  the  jury  were  instructed,  that,  if  the 
goods  in  controversy  were  fraudulently  in- 
voiced, thev  were  not  exempted  from  forfeiture 
by  having  been  appraised  in  the  custom-house 
at  valuations  exceeding  the  prices  in  the  in- 
voices, and  delivered  to  the  importer  on  pay- 
ment of  the  duties  assessed  upon  the  amount  of 
such  appraisement;  and  also  to  that  part  of  the 
instructions  in  which  the  jury  were  advised 
that  probable  cause  had  been  shown  by  the 
government  in  support  of  the  prosecution. 

A  general  verdict  was  rendered  for  the  United 
States. 

As  to  the  instructions  given  to  the  jury  first 
excepted  to,  in  which  the  court  below  expressed 
the  opinion  "that  if  the  claimant  had  withheld 
proof  which  his  accounts  and  transactions  with 
ihe  parties  afforded,  it  might  be  presumed  that, 
if  produced,  they  would  have  operated  unfa- 
vorably to  his  case":  in  order  to  comprehend 
fully  the  appropriateness  and  legality  of  the 
instructions,  it  is  material  to  refer  to  the  post- 
ure of  toe  case  at  the  time  they  were  given,  and 
to  the  question  then  under  the  consideration  of 
the  court. 

The  counsel  for  the  government  had  fur- 
nished proof  tending  strongly  to  the  conclusion 
that  the  invoice  prices  of  the  goods  in  question 
were  greatly  under  the  actual  cost  at  the  place 
246*]  and  in  the  'country  whence  they  were 
imported.  This  proof  rested  mainly  upon  the 
testimony  of  several  merchants,  importers  and 
dealers  in  the  particular  article,  who  had  ex- 
amined the  goods  and  estimated  their  cost. 

The  average  estimate  exceeded  the  invoice 
prices  some  fifty  per  cent. 

The  counsel  also,  with  a  view  of  further 
strengthening  their  case,  and  in  pursuance  of 
previous  notice  for  that  purpose,  called  upon 
the  claimant  for  the  production  of  his  books 
and  papers  containing  an  account  of  the  several 
importations,  and  of  his  dealings  in  respect  to 
them  with  the  foreign  houses,  together  with 
his  and  their  correspondence  concerning  the 
same.  Neither  were  produced,  nor  any  ac- 
count attempted  to  be  given  for  the  nonpro- 
duction. 

Upon  this  the  government  rested.  Probable 
cause  for  the  prosecution  having  been  thus  suf- 
ficiently established,  (he  claimant  went  into  his 
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defense;  and,  instead  of  furnishing  evidence  of 
the  prices  actually  paid  by  him  to  the  houses 
abroad  from  whom  the  goods  were  purchased, 
as  he  might  have  done,  either  by  executing  a 
commission  to  take  their  testimony,  or  by  per- 
sons concerned  in  making  the  purchases,  or 
by  the  production  of  the  books  of  account 
that  had  been  called  for,  as  the  call  afforded 
him  an  opportunity  to  put  them  in  evidence, 
he  placed  the  defense  altogether  upon  the 
judgment'and  opinions  of  merchants  and  other 
persons  acquainted  with  this  description  of 
goods,  as  to  the  value  and  cost  of  the  article 
in  the  home  market,  tending  thereby  to  con- 
firm and  support  the  correctness  of  the  valua- 
tions as  fixed  in  the  invoices. 

The  burden  of  the  case  was  upon  the  claim- 
ant, and  it  was  in  this  stage  and  posture  of  it 
that  the  instructions  were  given  which  are  the 
subject  of  the  exception;  and  in  which  the 
court  stated,  "  that  the  claimant  knew  from 
whom  be  had  bought  the  goods,  and  what  was 
their  actual  cost,  and  yet  had  not  produced 
this  testimony,  or  accounted  for  its  absence; 
that  to  withhold  testimony  which  it  was  in 
the  power  of  the  party  to  produce,  in  order  to 
rebut  a  charge  against  him,  where  it  is  not  sup- 
plied by  other  equivalent  testimony,  might  be 
as  fatal  as  positive  testimony  in  support  or 
confirmation  of  the  charge.  And  that  If  the 
claimant  had  withheld  testimony  of  his  ac- 
counts and  transactions  with  these  parties 
(meaning  the  foreign  houses  from  whom  he 
had  purchased  the  goods),  the  jury  were  at  lib- 
erty to  presume  that,  if  produced,  they  would 
have  operated  unfavorably  to  his  case." 

The  instructions  had  a"  direct  reference  to, 
and  are  to  be  construed  as  intended  to  bear 
upon  the  matters  of  defense,  probable  cause 
having  been  shown ;  and  upon  the  nature  and 
species  of  the  evidence  relied  on  by  the  claim- 
ant in  support  of  it;  and  in  this  aspect  of  the 
case,  at  least,  without  now  referring  to  any 
other,  we  think  they  were  not  only  quite  per- 
tinent to  the  question  in  hand,  "but  [*247 
founded  upon  the  well  established  rules  and 
principles  of  evidence. 

The  prosecution  involved  in  its  result,  not 
only  the  forfeiture  of  a  considerable  amount 
of  property,  but  also  the  character  of  the 
claimant,  both  as  a  merchant  and  an  individual. 
He  was  charged  with  a  deliberate  and  system- 
atic violation  of  the  revenue  laws  of  the  coun- 
try, by  means  of  frauds  and  perjuries,  and  the 
court,  as  was  its  province,  under  the  seventy- 
first  section  of  the  Act  of  1799,  had  pronounced 
the  proof  sufficient  to  establish  the  offense, 
unless  explained  and  rebutted  by  opposing 
evidence. 

Under  these  circumstances,  the  claimant  was 
called  upon  by  the  strongest  considerations, 
personal  and  legal,  if  innocent,  to  bring  to  the 
support  of  his  defense  the  very  best  evidence 
that  was  in  his  possession,  or  under  his  con- 
trol. This  evidence  was  certainly  within  his 
reach,  and  probably  in  his  counting-room, 
namely,  the  proof  of  the  actual  cost  of  the 
goods  at  the  place  of  exportation.  He  not 
only  neglected  to  furnish  It,  and  contented 
himself  with  the  weaker  evidence,  but  even 
refused  to  furnish  it  on  the  call  of  the  govern- 
ment; leaving,  therefore,  the  obvious  presump- 
tion to  be  turned  against  him,  that  the  highest 
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and  best  evidence  going  to  the  reality  and 
truth  of  the  transaction  would  not  be  favor- 
able to  the  defense. 

One  of  the  general  rules  of  evidence,  of 
universal  application,  is,  that  the  best  evidence 
of  disputed  facts  must  be  produced  of  which 
the.nature  of  the  case  will  admit.  This  rule, 
speaking  technically,  applies  only  to  the  dis- 
tinction between  primary  and  secondary  evi- 
dence; but  the  reason  assigned  for  the  applica- 
tion of  the  rule  in  a  technical  sense  is  equally 
applicable,  and  is  frequently  applied,  to  the 
distinction  between  the  higher  and  inferior 
degree  of  proof,  speaking  in  a  more  general 
and  enlarged  sense  of  the  terms,  when  ten- 
dered as  evidence  of  a  fact.  The  meaning  of 
the  rule  is,  not  that  courts  require  the  strongest 
possible  assurance  of  the  matters  in  question; 
but  that  no  evidence  shall  be  admitted,  which, 
from  the  nature  of  the  case,  supposes  still 
greater  evidence  behind  in  the  party's  posses- 
sion or  power;  because  the  absence  of  the  pri- 
mary evidence  raises  a  presumption,  that,  if 
produced,  it  would  give  a  complexion  to  the 
case  at  least  unfavorable,  if  not  directly  ad- 
verse, to  the  interest  of  the  party. 

This  is  the  reason  given  for  exacting,  in  all 
cases,  the  primary  evidence, unless  satisfactorily 
accounted  for.  (1  Phillips  on  Ev.,  218,  C.  & 
H.'s  nottt,  414.  418,  and  cases.) 

For  a  like  reason,  even  in  cases  where  the 
higher  and  inferior  testimony  cannot  be  re- 
solved into  primary  and  secondary  evidence, 
technically,  so  as  to  compel  the  production  of 
the  higher;  and  the  inferior  is  therefore  admis- 
sible and  competent  without  first  accounting  for 
the  other,  the  same  presumption  exists  in  full 
force  and  effect  against  the  party  withholding 
248*]  the  better  evidence;  especially  *when 
it  appears,  or  has  been  shown,  to  be  in  his  pos- 
session or  power,  and  must  and  should,  in  all 
cases,  exercise  no  inconsiderable  influence  in 
assigning  to  the  inferior  proof  the  degree  of 
credit  to  which  it  is  rightfully  entitled. 

It  is  well  observed  by  Mr.  Evans  (2  Evans's 
Potliier,  149),  in  substance,  that  if  the  weaker 
and  less  satisfactory  evidence  is  given  and 
relied  on  in  support  of  a  fact,  when  it  is  ap- 
parent to  the  court  and  jury  that  proof  of  a 
more  direct  and  explicit  character  was  within 
the  power  of  the  party,  the  same  caution  which 
rejects  the  secondary  evidence  will  awaken 
distrust  and  suspicion  of  the  weaker  and  less 
satisfactory;  and  that  it  may  well  be  presumed, 
if  the  more  perfect  exposition  had  been  given 
it  would  have  laid  open  deficiencies  and  objec- 
tions which  the  more  obscure  and  uncertain 
testimony  was  intended  to  conceal. 

We  will  only  add,  that  practical  illustrations 
of  this  application  of  the  rule  are  witnessed 
daily  in  the  administration  of  justice  in  crim- 
inal cases,  and  are  too  familiar  to  every  lawyer 
to  require  a  more  particular  reference. 

We  are  satisfied,  therefore,  that  no  error  was 
committed  by  the  court  below  in  giving  the  in- 
struction first  excepted  to. 

The  second  exception  was  to  that  part  of  the 
charge  in  which  the  court  instructed  the  jury, 
that,  if  the  goods  were  fraudulently  invoiced, 
they  were  not  exempted  from  forfeiture  by 
having  been  appraised  in  the  custom  house  at 
New  York  at  valuations  exceeding  the  prices 
in  the  invoices,  and  delivered  to  the  importers 
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on  payment  of  the  duties  assessed  upon  the 
amount  of  such  appraisement. 

In  respect  to  this  instruction,  it  is  only  neces- 
sary to  refer  to  the  case  of  Wood  v.  The  VmUd 
States  (16  Peters.  842),  in  which  a  similiar  one 
bad  been  given,  and  came  up  for  review,  and 
the  correctness  of  which  was  affirmed  by  the 
court. 

The  third  and  last  exception  taken  was  to 
the  instruction,  that  probable  cause  bad  been 
shown  by  the  United  States  for  the  prosecution, 
which  was  virtually  given  up  on  the  argument. 
There  can  be  no  doubt  as  to  its  correctness. 

In  addition  to  the  foregoing  exceptions,  the 
counsel  for  the  plaintiff  in  error  insisted,  on  the 
argument,  that  the  fifth,  sixth,  seventh,  eighth, 
ninth, eleventh,  twelfth,  and  thirteenth  count*  in 
the  information,  all  of  which  are  founded  upon 
the  fourth  section  of  the  Act  of  1880  (ch.  147, 
Litt.  &  Brown's  cd.),  and  the  fourteenth  section 
of  the  Act  of  1882,  ch.  227,  were  substantially 
defective,  by  reason  of  the  generality  and  no- 
certainty  of  the  averments  in  each  and  every  of 
the  said  counts;  and  that,  for  this  reason,  the 
judgment  should  be  reversed. 

It  was  not  denied  but  that  the  fourth  count, 
which  is.  founded  upon  the  sixty-sixth  section 
of  the  Act  of  1799.  ch.  22,  was  good  in  form 
and  substance,  and  sufficient,  if  it  stood  alone, 
to  uphold  *the  recovery;  but  it  was  in-  [*249 
sisted,  as  the  verdict  and  judgment  were  gen- 
eral upon  all  the  counts  in  the  information, 
that,  if  one  or  more  were  bad,  an  error  existed 
upon  the  record  for  which  the  court  was  bound 
to  reverse  the  judgment. 

•The  sixty -sixth  section  of  the  Act  of  1799.  VoL 
I.,  p.  677 (Litt.  &  Brown's ed.). provides,  "that 
if  any  goods,  wares,  or  merchandise,  of  which 
an  entry  shall  have  been  made  in  the  office  of  a 
collector,  shall  not  be  invoiced  according  to  the 
actual  cost  thereof  at  the  place  of  exportation, 
with  design  to  evade  the  duties  thereupon,  or 
any  part  thereof,  all  such  goods,  &c..  shall  be 
forfeited." 

The  same  section  also  provides  for  seizing 
the  goods  on  suspicion  of  fraud,  and  detaining 
them  for  examination.  This  section  condemn* 
the  goods  to  forfeiture  in  cases  where  they  are 
invoiced  below  their  actual  cost  at  the  place  of 
exportation,  with  intent  to  defraud  the  revenue. 

The  fourth  section  of  the  Act  of  1830  pro- 
vides that  the  collector  shall  cause  at  least  one 
package  out  of  every  invoice,  and  one  package, 
at  least,  out  of  every  twenty  packages  of  each 
invoice,  and  a  greater  number  if  deemed  neces- 
sary, of  the  goods  imported,  which  package  or 
packages  he  shall  first  designate  on  the  invoke, 
to  be  opened  and  examined;  and  if  the  same  be 
found  not  to  correspond  with  the  invoice,  or  so 
be  falsely  charged  in  such  invoice,  the  collect- 
or shall  order,  forthwith,  all  the  goods  con- 
tained in  the  same  entry  to  be  inspected,  and  if 
subject  to  an  ad  valorem  duty,  the  same  shall 
be  appraised ;  and  if  any  package  shall  be  found 
to  contain  any  article  not  described  in  the  in- 
voice, or  if  such  package  or  Invoice  be  made 
up  with  intent,  by  a  false  valuation,  or  exten- 
sion, or  otherwise,  to  evade  or  defraud  the  rev- 
enue, the  same  shall  be  forfeited. 

This  section  condemns  the  goods  to  for- 
feiture, 

1.  If  the  package  is  found  to  contain  any 
article  not  in  the  invoice;  and, 
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of  1880  and  forteenth  section  of  1832,  that,  by 
tbe  sixty-sixth  section  of  the  Act  of  1799,  the 
collector  was  authorized,  in  case  he  suspected 
fraud  in  the  invoice  prices,  to  seize  the  goods 
and  detain  them  for  examination  as  fully  as  is 
provided  for  in  the  two  sections  of  the  Acts  of 
1880  and  1882.  There  is  no  substantial  differ- 
ence, in  this  respect,  except  that  the  latter 
makes  it  the  duty  of  the  collectors,  in  all  cases, 
to  direct  an  examination:  before  the  goods  are 
allowed  to  pass  through  the  custom-house, 
whereas  *the  sixty-sixth  section  left  it  [*25 1 
as  matter  of  discretion,  depending  upon  sus- 
picion of  fraud  in  the  invoices. 

Upon  the  whole,  we  are  satisfied  that  the  judg- 
ment of  the  Circuit  Court,  affirming  that  of  the 
District  Court,  is  legal,  upon  all  the  grounds 
which  hate  been  urged  against  it,  and  should  be 
affirmed. 

Clted-17  How.,  94 :8  Wall.,  143:  14  Wall.,  66;  18 
Wall.,  MS;  2 Bank.  Bar.,  448;  6  Bank.  Bear.,  88;  3 
Ware,  79, 208 :  2  Curt.,  887,  581 ;  2  Abb,  V.  8.,  814  ;  8 
Ben.,  76 ;  1  Dill.,  57. 


2.  If  it  shall  be  found  that  the  package  or 
invoice  is  made  up  with  intent  to  defraud  the 
revenue  by  a  false  valuation  or  otherwise. 

The  fourteenth  section  of  the  Act  of  1832 
provides  that  whenever,  upon  opening  and  on 
elimination  of  any  package  or  packages  of  im- 
ported goods,  composed  wholly  or  in  part  of 
wool  or  cotton,  in  the  manner  provided  for  by 
the  fourth  section  of  the  Act  of  1830,  the  goods 
shall  be  found  not  to  correspond  with  tbe  entry 
at  the  custom-house,  and  the  package  shall  be 
found  to  contain  any  article  not  entered,  such 
article  shall  be  forfeited ;  or  if  the  package  be 
made  up  with  intent  to  evade  or  defraud  the 
revenue,  the  package  shall  be  forfeited,  and  so 
much  of  the  said  fourth  section  as  prescribes  a 
forfeiture  of  the  goods  found  not  to  correspond 
with  the  invoice  is  repealed. 

This  section  condemns  to  forfeiture, 
250*]     *1.  Tbe  article  in  the  package  which 
it  in  found  does  not  correspond  with  the  entry, 
and, 

3.  The  package  which  it  is  found  has  been 
made  up  with  intent  to  defraud  the  revenue; 
and, 

3.  Repeals  that  part  of  the  fourth  section  in 
tbe  Act  of  1830  which  forfeits  the  package  in 
which  an  article  is  found  not  corresponding 
with  the  invoice. 

The  fourth  section  of  the  Act  of  1830,  and 
fourteenth  of  1832,  enlarge  the  grounds  of  for- 
feiture beyond  the  sixty-sixth  section  of  tbe  Act 
of  1799;  but  the  frauds  provided  against  in 
those  sections,  and  upon  which  the  forfeiture 
proceeds,  appear  to  be  limited  to  cases  where 
the  detection  takes  place  in  the  course  of  the 
examination  at  the  custom-house. 

The  sixty-sixth  section  limits  the  forfeiture 
to  the  case  of  fraud  in  making  up  the  in- 
voice prices  below  the  actual  cost  of  the  goods, 
but  leaves  the  time  and  place  of  detection  un- 
restricted. Under  this  section,  whether  the 
discovery  of  the  fraud  be  made  by  the  custom- 
house officers  while  the  goods  are  passing  in- 
spection, or  afterwards,  is  immaterial.  In  either 
case  condemnation  follows,  as  has  already  been 
held  by  this  court  in  the  case  of  Wood  v.  The 
United  States  (16  Peters,  842). 

As  already  stated,  it  is  not  denied  but  that 
the  condemnation  is  well  supported  under  the 
count  founded  upon  the  sixty -sixth  section; 
but  it  is  insisted  that  all  the  counts  founded 
upon  the  fourth  section  of  the  Act  of  1830,  and 
the  fourteenth  of  the  Act  of  1832,  are  substan- 
tially defective  for  their  generality  and  want  of 
averments  setting  forth  the  special  circum- 
stance of  the  examination  and  detection  of  the 
fraud  under  the  authority  of  the  collectors. 
Whether  this  be  so  or  not,  it  is  unimportant  to 
determine  in  this  case,  as  it  was  held,  at  an]  "The  court  below 

early  day.  in  this  court,  that  one  good  count  «<«ry,  that,  under  such  an  Information,  they  were 
was  sufficient  to  uphold  a  general  verdict  and  n?^^lri-^i?iJ,l£?P^™°ali?.n.?f.Hh£5~afi? 
judgment  upon  all  the  counts,  though  some  of 
them  might  be  bad,  the  information  being 
regarded  in  the  nature  of  a  criminal  proceed- 
ing. (Locke  v.  The  United  States,  7  Cranch,  339; 
1  Johns.  R.,  320;  Doug.,  730;  8  Bac.  Abr.,  114.) 

The  same  must  have  been  virtually  held  in 
the  cases  of  Wood  v.  The  United  States,  already 
referred  to.  and  Taylor  et  al.  v.  The  same  (3 
How.,  197). 

We  will  merely  add,  as  to  the  sufficiency  of 
the  counts  upon  the  fourth  section  of  the  Act 
Howard  4.  U.  S.,  Book  11. 


JAMES  BUCKLEY,  Claimant  of  three  bales 

and  eight  cases  of  Cloth,  Plaintiff  in  Error, 

v. 

THE  UNITED  STAES. 

Revenue  laws— fraudulent  undervaluation — in- 
formation for  forfeiture — trial  of— evidences- 
questions  for  court  or  jury — averments. 

In  the  trial  of  a  oause  whore  roods  had  been  seized 
upon  suspicion  of  being  fraudulently  Imported,  it 
was  proper  to  allow  to  iro  to  the  Jury,  as  evidence, 
appraisements  of  tho  goods  made  either  by  the  of- 
ficial appraisers  or  appraisers  acting  under  an  ap- 
peal, they  being  present  to  verify  the  papers.  The 
objection  that  the  appraisements  bad  not  been 
made  in  presence  of  the  Jury  was  not  sufficient. 

Such  papers  are  doouraents  or  public  writings, 
not  Judicial,  and  may  be  used  as  evidence,  under 
the  rules  whioh  regulate  all  that  class  of  papers. 

Other  Invoices  of  other  goods  Imported  by  the 
party  are  admissible.  The  decision  on  this  point 
In  Wood  v.  The  United  States  (18  Peters,  859, 860) 
confirmed. 

It  was  proper  to  show.  In  such  a  case,  that  the 
agent  of  the  claimant  had  sold  goods  for  him  at 
prices  which  yielded  profits,  which  other  persons, 
engaged  in  the  same  trade,  averred  oould  not  fair- 
ly nave  been  made  In  the  then  state  of  the  market. 

The  court  Is  the  tribunal  to  determine,  from  the 
evidence,  whether  or  not  there  was  probable  oause 
for  tbe  seizure. 

In  order  to  sustain  counts  in  the  Information, 
founded  on  the  Acts  of  1830  and  1832,  It  is  not  neces- 
sary that  tbey  sbould  contain  averments  of  the 
special  circumstances  of  tho  examination  of  the 
goods  and  detection  of  the  fraud  under  the  au- 
thority of  the  collector.  The  language  of  the 
court  In  Wood's  case  re-examined,  explained,  and 
controlled. 

right  In  Instructing  the 


ny  entered  goods  which  they  found  to  be  uuder- 
alued,  but  that  they  might  find  either  the  whole 


fiackage  or  the  invoice  forfeited,  though  contain- 
ng  other  goods  correotly  valued,  provided  they 
should  find  that  such  package  or  invoice  had  been 
made  up  with  intent  to  defraud  the  revenue. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania. 

On  the  16th  of  August,  1839.  Patrick  Brady, 
a  resident  of  the  city  of  Philadelphia,  present- 
ed to  the  custom-house  in  that  city  an  entry  of 
61  »«1 
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certain  goods  which  had  arrived  from  Liver- 
pool in  the  ship  Franklin.  Accompanying  the 
entry  was  the  oath  of  James  Buckley.the  present 
claimant,  taken  at  Liverpool,  on  the  8th  of 
June,  1889.  It  was  what  is  called  the  manu- 
facturer's oath,  as  contradistinguished  from 
the  purchaser's  oath,  and  stated  the  value,  the 
purchaser's  oath  stating  the  actual  cost  of  the 
goods.  The  bill  of  lading  was  for  three  bales, 
marked  P.  B.,  810,  8ll,  812,  and  eight  cases, 
marked  P.  B.,  818  to  820,  which  were  con- 
signed to  the  said  Patrick  Brady. 

These  goods  were  ordered  to  be  appraised  by 
252*]  the  two  regularly  *appointed  apprais- 
ers for  the  port  of  Philadelphia,  namely  .Thom- 
as Stewart  and  Henry  Simpson.  The  examina- 
tion was  not  finished  until  the  25th  of  Sep- 
tember, 1889;  the  result- of  which  was  an 
appraisement  of  £1.917,  the  invoice  being 
£1,647. 

On  the  15th  of  February,  1840,  the  claimant, 
being  then  in  England,  made  out  a  copy  of  the 
invoice  of  the  goods  in  question,  to  which  he 
annexed  a  purchaser's  oath,  stating  the  goods 
to  have  been  purchased  on  the  28th  of  May, 
1889,  from  "William  Buckley  &  Company. 

On  the  26th  of  Hay,  1840,  the  claimant  ap- 
pealed from  the  decision  of  the  official  ap- 
praisers, in  the  manner  pointed  out  in  the  act 
of  Congress  providing  for  an  appeal,  when 
Samuel  Ross  and  A.  J.  Lewis  were  appointed 
to  make  an  appraisement.  On  the  22d  of 
June,  1840,  they  took  the  oath  required  by 
law,  and  proceeded  to  make  the  valuation. 

About  this  time, but  the  record  does  not  state 
exactly  when,  the  agent  of  the  claimant  filed 
in  the  custom-house  at  Philadelphia  the  pur- 
chaser's oath  lust  spoken  of. 

On  the  22d  of  June,  1840,  the  appraisers, 
Ross  and  Lewis, who  had  been  appointed  under 
the  appeal  to  appraise  the  goods,  took  the 
necessary  oaths  and  proceeded  to  execute  the 
duty.  The  result  was,  that  their  appraisement 
was  seventeen  per  cent,  higher  than  the  value 
as  stated  in  the  invoice. 

On  the  28th  of  September,  1840,  an  informa- 
tion was  filed  against  the  goods  in  the  District 
Court  for  the  Eastern  District  of  Pennsylvania. 
It  consisted  of  four  counts. 

The  first  was  founded  on  the  sixty-sixth  sec- 
tion of  the  Act  of  1799. 

The  second,  upon  the  fourth  section  of  the 
Act  of  1880,  and  charged  that  the  invoice  was 
made  up,  with  intent,  by  a  false  valuation, 
to  evade  and  defraud  the  revenue  of  the  Unit- 
ed States. 

The  third,  upon  the  same  section  oT  the  same 
act,  charging  that  each  of  the  several  packages 
was  made  up  with  intent,  &c. 

The  fourth,  upon  the  14th  section  of  the  Act 
of  1882,  charging  that  the  goods  were  com- 
posed wholly,  or  in  part,  of  wool  or  cotton, 
and  that  all  and  each  of  the  several  packages 
in  the  invoice  were  made  up  with  intent,  &c. 

As  these  counts  are  the  subject  matter  of  a 
part  of  the  decision  of  the  Supreme  Court,  it  is 
proper  to  insert  them  in  exiento. 

In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  Eastern  District  of 
Pennsylvania. 

Eastern  District  of  Pennsylvania,  ». : 
Be   it  remembered,    that,  on  this   twenty- 

»K8 


eighth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty, 
into  the  District  Court  of  the  United  Slates  bf 
America,  in  and  for  the  Eastern  District  of 
Pennsylvania,  comes  John  M.  Read,  ittorney 
*of  the  said  United  8tates  of  America,  [*2ft& 
and  prosecuting  in  their  name  and  on  their  be- 
half, and  gives  the  said  court  Here  to  under- 
stand and  be  informed,  that,  on  the  twenty 
fourth  day  of  June,  in  the  year  aforesaid,  at 
the  city  of  Philadelphia,  in  the  Eastern  Dis- 
trict of  Pennsylvania,  and  within  the  jurisdic- 
tion of  this  court,  the  following  goods,  wares, 
and  merchandise,  to- wit: 

Three  bales  of  cloths  marked  P.  B.,  810.811. 
812,  and  eight  cases  of  cloth,  marked  P.  B.. 
818,  814,  815,  816,  817,  818,  819,  820.  were 
seized  on  land  by  Calvin  Blythe.  Esq.. collector 
of  the  customs  of  the  port  and  district  of  Phila- 
delphia, in  the  said  Eastern  District  of  Penn- 
sylvania, and  are  now  in  his  custody,  as  being 
forfeited,  for  the  causes  hereinafter  mentioned! 
to  wit: 

1.  That  the  aforesaid  goods,  wares,  and 
merchandise  are  of  the  growth,  produce,  and 
manufacture  of  some  foreign  place  or  country, 
to  the  said  attorney  unknown ;  and  were  here- 
tofore, to  wit,  on  the  sixteenth  day  of  August. 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  brought  or  imported 
in  a  ship  or  vessel,  being  a  ship  calkd  the 
Franklin,  from  a  foreign  port  or  place,  to  wit. 
the  port  of  Liverpool,  to  the  port  of  Philadel- 
phia, in  the  collection  district  of  Philadelphia, 
in  the  Eastern  District  of  Pennsylvania,  which 
said  goods,  wares,  and  merchandise  are  subject 
to  the  payment  of  duties  to  the  United  State*-. 
on  being  brought  and  imported  as  aforesaid. 

That  an  entry  of  the  aforesaid  goods,  wan*. 
and  merchandise,  duly  signed,  was,  at  the 
time  of  said  importation  thereof,  made  at  the 
office  of  the  collector  of  the  customs  of  the  said 
port  and  district  of  Philadelphia;  and  that,  oa 
such  entry  being  made  as  aforesaid,  an  invoice- 
of  the  goods,  wares,  and  merchandise  included 
in  such  entry  was  produced,  and  left  with  the 
said  collector  of  the  customs  of  the  port  and 
district  of  Philadelphia. 

And  the  said  attorney  further  avers,  that  the 
aforesaid  goods,  wares,  and  merchandise. which 
were  so  entered  as  aforesaid,  and  of  which  an 
invoice  was  so  produced 'and  left  as  aforesaid, 
were  not  invoiced  according  to  the  actual  cost 
thereof  at  the  place  of  exportation,  but,  on  the 
contrary,  were  in  fact  invoiced  at  less  sums 
than  the  actual  cost  thereof  at  the  place  of  ex 
portation,  with  design  to  evade  the  duties 
thereupon,  or  some  part  thereof,  against  UK- 
form  of  the  act  of  Congress  in  such  case  made 
and  provided. 

2.  That  the  aforesaid  goods,  wares,  and  mrr 
chandise,  being  subject  to  the  payment  of  ad 
valorem  duties  to  the  United  States,  an  entry 
thereof,  duly  signed,  was,  at  the  time  of  u> 
importation  thereof,  made  at  the  office  of  the 
collector  of  the  customs  of  the  said  port  and  dis- 
trict of  Philadelphia,  and  that,  on  such  entry 
being  made  as  aforesaid,  an  Invoice  of  the 
goods,  wares,  and  merchandise  included  is 
such  entry  was  produced  and  left  with  the  said 
collector  of  the  customs  of  the  said  port  and 
district  of  Philadelphia. 

*And  the  said  attorney  further  avers. [*254 
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that  the  said  invoice,  so  produced  and  left  as 
aforesaid,  was  made  up  with  intent,  by  a  false 
raluation,  to  evade  and  defraud  the  revenue  of 
the  United  States,  against  the  form  of  the  act 
of  Congress  in  such  case  made  and  provided. 

3.  That  the  aforesaid  goods,  wares,  and  mer- 
chandise, being  subject  to  the  payment  of  ad 
taltrtm  duties  to  the  United  States,  an  entry 
thereof,  duly  signed,  was,  at  the  time  of  the 
importation  thereof,  made  at  the  office  of  the 
collector  of  the  customs  of  the  said  port  and 
district  of  Philadelphia;  and  that,  on  such  en- 
try being  made  as  aforesaid,  an  invoice  of  the 
goods,  wares,  and  merchandise  included  in  the 
said  entry  was  produced  and  left  with  the  said 
collector  of  the  customs  of  the  said  port  and 
district  of  Philadelphia. 

And  the  said  attorney  further  avers,  that  all 
and  each  of  the  said  several  packages  contained 
in  the  said  entry  so  made,  and  in  the  invoice 
•o  produced  and  left  as  aforesaid,  in  which  the 
aforesaid  goods,  wares,  and  merchandise  were 
so  imported  and  entered  as  aforesaid,  was  made 
up  with  intent,  by  a  false  valuation,  to  evade 
and  defraud  the  revenue  of  the  United  States, 
against  the  form  of  the  act  of  Congress  in  such 
case  made  and  provided. 

4.  That  the  aforesaid  goods,  wares,  and  mer- 
chandise, being  composed  wholly  or  in  part  of 
wool  or  cotton,  an  entry  thereof;  duly  signed, 
was.at  the  time  of  the  importation  thereof,  made 
at  the  office  of  the  collector  of  the  customs  for 
the  port  and  district  of  Philadelphia;  and  that, 
on  the  said  entry  being  made  as  aforesaid,  an  in- 
voice of  the  said  goods,  so  as  aforesaid  com- 
posed wholly  or  in  part  [of]  wool  or  cotton,  in- 
cluded in  such  entry,  was  produced  and  left 
with  the  said  collector  of  the  customs  of  the 
said  port  and  district  of  Philadelphia. 

And  the  said  attorney  further  avers,  that  all 
and  each  of  the  several  packages  In  the  said  in- 
voice so  produced  and  left  as  aforesaid,  and  in 
the  said  entry  so  much  as  aforesaid,  in  which 
the  aforesaid  goods  were  so  imported  as  afore- 
said, were  made  up  with  intent  to  evade  and 
defraud  the  revenue  of  the  United  States, 
against  the  form  of  the  act  of  Congress  in  such 
case  made  and  provided. 

By  reason  of  all  which  the  premises  and  the 
acts  of  Congress  in  this  behalf  made  and  pro- 
vided, the  said  goods,  wares,  and  merchandise 
have  become  and  are  forfeited. 

Wherefore,  the  said  attorney  prays  the  aid 
and  the  advice  of  the  said  court  here  ic  the 
premises,  and  due  process  of  law  for  the  con- 
demnation thereof.  John  M.  Read, 

United  States  Attorney  for  the  Eastern  Dis- 
trict of  Pennsylvania. 

The  acts  of  Congress    upon    which    these 
counts  are  founded  are  as  follows: 
255*1     The  sixty-sixth  section  of  the  Act 
of  1799,  ch.  22,  provided, 

"  That  if  any  goods,  wares,  or  merchandise, 
of  which  entry  shall  have  been  made  in  the 
office  of  a  collector,  shall  not  be  Invoiced  ac- 
cording to  the  actual  cost  thereof  at  the  place 
of  exportation,  with  design  to  evade  the  duties 
thereupon,  or  any  part  thereof,  all  such  goods, 
wares,  and  merchandise,  or  the  value  thereof, 
to  be  recovered  of  the  person  making  the  entry, 
shall  be  forfeited." 

The  fourth  section  of  the  Act  of  1880,  ch. 
147  (4  Litt.  &  Brown's  ed.,  410),  provided, 
Howard  4. 


"  That  the  collectors  of  the  customs  shall 
cause  at  least  one  package  out  of  every  invoice, 
and  one  package  at  least  out  of  every  twenty 
packages  of  each  invoice,  and  a  greater  number, 
should  he  deem  it  necessary,  of  goods  imported 
into  the  respective  districts,  which  package  or 
packages  he  shall  have  first  designated  on  the 
invoice,  to  be  opened  and  examined,  and  if  the 
same  be  found  not  to  correspond  with  the  in- 
voice, or  to  be  falsely  charged  in  such  invoice, 
the  collector  shall  order,  forthwith,  all  the 
goods  contained  in  the  same  entry  to  be  in- 
spected ;  and  if  such  goods  be  subject  to  ad 
valorem  duty,  the  same  shall  be  appraised,  and 
if  any  package  shall  be  found  to  contain  any 
article  not  described  in  the  invoice,  or  if  such 
package  or  invoice  be  made  up  with  intent,  by 
a  false  valuation  or  extension,  or  otherwise,  to 
evade  or  defraud  the  revenue,  the  same  shall 
be  forfeited"  (then  follows  a  repeal  of  the 
fifteenth  section  of  the  Act  of  1828,  and  of  any 
act  which  imposes  an  additional  duty  or  pen- 
alty of  fifty  per  cent,  upon  goods  appraised 
above  their  invoice  price);  "  and  no  goods  lia- 
ble to  be  inspected  or  appraised  as  aforesaid 
shall  be  delivered  from  the  custody  of  the  offi- 
cers of  the  customs,  until  the  same  shall  have 
been  inspected  or  appraised,  or  until  the  pack- 
ages sent  to  be  inspected  or  appraised  shall  be 
found  correctly  and  fairly  invoiced  and  put  up, 
and  so  reported  to  the  collector,  provided, "  &c. , 
&c.,  &c. 

The  fourteenth  section  of  the  Act  of  1882, 
ch.  224  (4  Litt.  &  Brown's  ed.,  598),  provided, 

"  That  whenever,  upon  the  opening  and  ex- 
amination of  any  package  or  packages  of  im- 
ported goods,  composed  wholly  or  in  part  of 
wool  or  cotton,  in  the  manner  provided  by  the 
fourth  section  of  the  act  for  the  more  effectual 
collection  of  the  impost  duties,  approved  on 
[the]  28th  day  of  May,  1830,  the  said  goods 
shall  be  found  not  to  correspond  with  the  entry 
thereof  at  the  custom-house;  and  if  any  pack- 
age shall  be  found  to  contain  any  article  not 
entered,  such  article  shall  be  forfeited:  or  if 
the  package  be  made  up  with  intent  to  evade 
or  defraud  the  revenue,  the"  package  shall  be 
forfeited ;  and  so  much  of  the  said  section  as 
prescribes  a  forfeiture  of  goods  found  not  to 
correspond  with  the  Invoice  thereof  be,  and  the 
same  is  hereby  repealed." 

On  the  7th  of  October,  1840,  Buckley  filed 
his  claim,  and  on  *the  18th  of  Decern-  [*256 
ber,  1842,  the  cause  came  on  for  trial.  "In  the 
course  of  it,  the  counsel  for  the  claimant  took 
nine  exceptions  to  the  admissibility  of  certain 
evidence  offered  in  support  of  the  prosecution, 
which  may  be  stated  as  follows: 

1.  The  first  exception  was  to  the  admissibility 
of  Thomas  Stewart  to  prove  an  appraisement 
of  the  goods  made  by  him  as  one  of  the  official 
appraisers  of  the  port;  to  which  testimony  the 
counsel  for  the  claimant  objected  that  the  ap- 
praisement was  not  made  in  presence  of  the 
court  and  jury. 

2.  Was  to  the  admissibility  of  the  appraise- 
ment. 

8.  Was  to  the  admissibility  of  the  testimony 
of  Felix  A.  Huntingdon,  an  importer  and  ex- 
perienced judge  of  goods,  to  prove  what  was 
the  value,  in  his  belief,  of  the  goods  in  the 
British  market  at  the  date  of  the  invoice  upon 
which  they  were  entered;  the  ground  of  the 
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objection  being  that  the  appraisement  was  not 
made  in  the  presence  of  the  jury. 

4.  Was  to  the  admissibility  of  the  affidavits 
of  Samuel  Ross  and  A.  J.  Lewis,  who  had  ap- 
praised the  goods  under  an  appeal,  taken  by 
them  before  entering  on  the  performance  of 
their  duty  as  appraisers  under  the  appeal. 

5.  Thereupon  the  counsel  of  the  United 
States  gave  m  evidence  their  appraisement; 
and  to  this  the  claimant  excepted,  that  the  ap- 
praisement had  not  been  made  in  presence  of 
the  jury. 

6.  The  counsel  for  the  United  States  having 
produced  the  invoices  of  two  importations — 
one  into  Philadelphia,  and  the  other  into  New 
York — of  goods  exported  from  England  by  the 
claimant,  whose  affidavit  was  in  each  case  an- 
nexed, dated  23d  May.  1889,  and  12th  June, 
1839,  the  counsel  for  the  claimant  excepted  to 
the  reading  of  these  two  affidavits. 

7.  Several  other  invoices,  affidavits,  and  en- 
tries were  offered  on  the  part  of  the  United 
States,  after  being  verified  in  the  same  manner 
as  those  mentioned  in  the  last  exception ;  and 
to  their  admission  in  evidence  the  counsel  for 
the  claimant  excepted. 

8.  The  counsel  of  the  claimant  also  excepted 
to  any  evidence  being  given  of  certain  impor- 
tations made  by  the  claimant  into  New  York, 
per  Republic  and  United  States,  in  which  cases 
the  value  of  the  goods  were  appraised  at  a 
higher  value  than  the  invoices. 

9.  The  counsel  for  the  United  States  proved 
that  the  claimant's  factors  in  Philadelphia  had 
received  goods  from  him  to  be  sold  for  his  ac- 
count, and  had  sold  the  same  at  prices  more, 
by  one  hundred  and  twenty  per  cent.,  than  the 
prices  entered  upon  the  invoices  upon  which 
they  had  been  entered;  and  to  the  admissibility 
of  this  testimony  the  counsel  for  the  claimant 
excepted. 

The  evidence  being  closed  on  both  sides,  the 
counsel  for  the  United  States  prayed  certain 
instructions,  and  the  court  proceeded  to  charge 
the  jury.  The  two  following  appear  to  be  the 
passages  to  which  the  counsel  for  the  claimant 
excepted: 

257*]  *The  United  States  allege  that  the 
appraisements  and  the  affidavits,  and  the  fact 
of  Mr.  Buckley's  acquaintance  with  the  differ- 
ent forms  of  oaths,  show  his  fraudulent  intent 
in  this  importation.  Other  invoices  of  the 
claimant  are  also  given  in  evidence  to  show 
the  same  fraudulent  design.  Fraud  is  to  be 
judged  of  by  various  circumstances.  If  this 
were  the  only  case,  the  presumption  might  be 
that  there  was  a  mistake ;  but  the  United  States 
have  presented  these  various  invoices  to  show 
that  there  was  no  mistake.  They  have  further 
shown  the  appraisements  and  the  sales  of  these 
other  importations  by  James  Buckley  at  an  ad- 
vance from  one  hundred  and  fourteen  to  one 
hundred  and  forty  per  cent,  in  the  invoice. 
Whereas  eighty-five  per  cent,  advance  is  a  fair 
profit  according  to  the  testimony.  These  cir- 
cumstances go  to  show  intention;  because, 
though  the  goods  may  be  under-invoiced,  yet, 
unless  fraudwas  intended,  the  under  valuation 
will  not  work  a  forfeiture.  The  United  States 
are  only  bound  in  the  first  instance  to  prove  to 
the  court  probable  cause.  I  have  no  difficulty 
in  saying  that  the  United  States  have  abun- 
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dantly  shown  probable  cause;  the  burden  of 
proof  is  hence  thrown  upon  the  claimant 

It  is  said  that,  although  some  of  the  nods 
were  undervalued,  some  were  not  so,  and  should 
not  be  condemned.  The  law  is  this:  if  in  any 
particular  package  the  prices  of  some  of  them 
are  undervalued,  and  some  of  them  are  fair,  if 
the  whole  package  has  been  made  up  by  a  false 
valuation  with  intent  to  defraud  the  revenue. 
the  whole  is  forfeited.  The  same  is  the  cast 
with  an  invoice.  Although  it  may  be  composed 
of  some  packages  fairly  made  up.  yet,  if  the 
whole  invoice  has  been  made  up  with  intent  to 
defraud,  the  whole  invoice  will  be  forfeited. 
If  the  cost  of  the  whole  invoice  offered  for  en- 
try is  made  up  with  intent  to  defraud,  the 
whole  of  the  goods  contained  in  it  are  for- 
feited. 

The  first  question  for  your  decision,  then,  is. 
whether  the  goods  were  put  in  the  invoice  under 
their  cost  or  value;  if  so,  whether  such  under- 
valuation was  with  a  view  to  defraud;  if  this 
were  so,  then  as  to  those  goods  there  can  be  no 
difficulty;  whether  the  other  goods  in  the  in- 
voice are  to  be  forfeited  must  depend  on  the 
intent  of  the  party  in  making  up  the  invoice. 

1st.  And  thereupon  the  counsel  for  the 
claimant  did  except  to  so  much  of  the  said 
charge  as  decided  upon  the  question  of  proba- 
ble cause  as  a  question  of  law,  taking  it  entirely 
from  the  jury. 

2d.  And  to  so  much  of  the  said  charge  is 
decided  that,  under  the  present  information, 
the  jurv  should  not  be  restricted  in  their  con 
demnatlon  to  any  restricted  goods  which  they 
found  undervalued;  but  find,  first,  either  the 
whole  package,  or  second,  the  invoice  inwhka 
they  were  imported,  forfeited,  though  contain 
ing  other  goods  correctly  valued;  if  they  should 
find  that  such  package  or  invoice  had  been 
made  up  with  intent  to  defraud  the  revenue  of 
the  United  States. 

•And  forasmuch  as  the  exceptions  [*258 
aforesaid  do  not  appear  of  record,  the  said  de- 
fendant prayed  that  the  court  will  sign  and  sal 
this  his  Dill  of  exceptions,  which  is  done  ac- 
cordingly. Archibald  Randall. 

Mr.  Juitiee  Wayne  delivered  the  opinion  of 
the  court: 

Nine  exceptions  were  token,  upon  the  trial 
of  this  cause,  to  the  admissibility  of  the  testi- 
mony which  was  offered  on  the  part  of  the 
United  States. 

The  first,  second,  third,  fourth,  and  fifth  are 
objections  to  the  introduction  of  the  appraise- 
ments which  were  made  pf  the  goods  entered 
by  the  claimant,  to  the  introduction  of  the  per- 
sons who  made  them,  to  the  affidavits  of  Row 
and  Lewis,  the  appraisers  upon  the  claimant'* 
appeal  from  the  official  valuation,  and  to  the  ad- 
missibility of  an  experienced  judge  and  import- 
er of  goods,  who  was  put  upon  the  stand,  to 
prove  the  value  of  the  goods  in  the  Enc&a 
market,  at  the  date  of  the  invoice,  upon  whick 
they  were  entered.  The  objection  in  each  in- 
stance is,  that  the  appraisements  had  not  bees 
made  in  the  presence  of  the  jury.  The  goods 
were  subject  to  ad  valorem  rates  of  duty.  The 
collector,  having  cause  to  suspect  that  they 
were  invoiced  below  their  true  value  or  actual 
cost,  with  an  intent  to  evade  or  defraud  the 
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revenue,  directed  them  to  be  appraised  by  the 
official  appraisers.  From  their  valuation  the 
claimant  appealed.  Ross  and  Lewis  acted  as 
appraisers  upon  the  appeal,  and  made  their  es- 
timate of  the  value  or  cost  of  the  goods.  The 
originals  of  both  appraisements  were  returned 
to  the  custom-house.  It  is  not  denied  that  they 
were  made  according  to  the  provisions  of  the 
acts  of  Congress.  They  were  so  made.  From 
the  character  of  those  papers,  we  think  they 
were  admissible.  They  are  documents  or  pub- 
lic writings,  not  judicial.  As  such  they  may 
be  used  as  evidence,  subject  to  the  rules  appli- 
cable to  the  admissibility  of  such  writings  as 
evidence.  The  originals  or  examined  copies 
were  admissible,  as  is  the  case  wherever  the 
original  is  of  a  public  nature.  They  are  within 
the  reach  of  either  party  in  a  cause ;  either  for 
inspection  or  for  copies,  when  a  copy  is  wanted 
to  be  used  as  evidence.  We  need  not  enumer- 
ate the  classes  of  such  writings,  or  the  particu- 
lar kinds  of  them  which  from  analogy  have 
been  adjudicated  to  be  such,  as  both  may  be 
found  in  any  of  the  elementary  treatises  upon 
evidence.  There  is  authority  for  so  classing 
these  appraisements.  It  has  been  decided  that 
a  copy  of  an  official  document,  containing  an 
account  of  the  cargo  of  a  ship,  made  in  pursu- 
ance of  an  act  of  Parliament  by  an  officer  of 
the  customs  and  lodged  there  as  an  official 
document,  should  be  admitted  as  proof  that 
the  property  mentioned  in  it  was  put  on  board 
of  a  vessel.  So,  also,  the  copy  of  an  official 
document  containing  the  names,  capacities,  and 
descriptions  of  passengers  on  board  a  vessel, 
made  in  pursuance  of  an  act  of  Parliament,  has 
25©*]  been  received  as  'proof  of  such  persons 
being  on  board.  {Richardson  v.  MeUish,  1  Ryan 
4  Moody,  68;  2Bing.,  229.) 

In  this  instance,  the  counsel  for  the  United 
States  offered  the  originals  of  the  appraise- 
ments, at  the  same  time  introducing  the  per- 
sons by  whom  they  were  made,  as  witnesses  to 
authenticate  them.  They  were  not  offered  as 
conclusive  of  the  cost  or  value  of  the  goods,  or 
as  conclusive  that  an  attempt  had  been  made 
to  enter  them  with  an  intent  to  evade  or  defraud 
the  revenue.  They  might,  with  other  evidence, 
conduce  to  establish  those  facts,  and  there  is 
no  doubt  they  were  in  part  used  for  such  a  pur- 
pose in  this  case.  But  the  primary  object  was 
to  show  from  them,  with  other  testimony,  that 
there  was  probable  cause  for  the  seizure,  that  a 
course  had  been  taken  by  the  collector  which 
the  law  permitted,  and  that  everything  had 
been  done  to  give  to  the  claimant  the  oppor- 
tunity of  establishing  the  fairness  of  his  sus- 
pected entry.  What  we  have  said  of  the  char- 
acter of  the  appraisements  is  equally  applicable 
to  the  objection  to  the  admissibility  of  the  affi- 
davits of  Ross  and  Lewis,  by  whom  the  goods 
were  appraised  upon  the  appeal.  There  is  no 
force,  then,  in  the  objection  that  the  appraise- 
ments were  not  made  in  the  presence  of  the 
jury.  We  have  thus  disposed  of  the  first  five 
exceptions  to  the  admissibility  of  the  evidence, 
for  we  do  not  understand  that  any  objection 
was  made  to  Stewart  and  Huntingdon  as  wit- 
nesses to  prove,  from  their  knowledge  of  the 
value  of  goods,  what  was  the  value  of  the  goods 
m  question,  but  that  they  were  objected  to,  as 
it  is  expressed  in  the  exception,  because  the 
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appraisements  made  by  them  were  not  made  in 
the  presence  of  the  jury.  As  experienced  judges 
of  goods  and  of  their  value,  they  were  certainly 
good  witnesses  to  testify  what  in  their  belief 
was  the  value  of  the  goods  in  the  English  mar- 
ket at  the  date  of  the  invoice  upon  which  they 
were  entered.  The  sixth,  seventh,  and  eighth 
exceptions  were  objections  to  the  admissibility 
as  evidence  of  other  invoices  of  other  importa- 
tions made  by  the  claimant,  to  show  fraud  in 
this  case.  Such  invoices  for  the  same  purpose 
were  decided  by  the  court  in  Wood's  case  (16 
Pet.,  369,  860)  to  be  admissible.  It  is  not  nec- 
essary to  repeat  what  was  then  said  upon  the 
subject.  The  ninth  exception  is  an  objection 
to  the  introduction  of  any  evidence  to  show 
that  the  factors  of  the  claimant  had  sold  goods 
for  him  at  more  than  one  hundred  and  twenty 
per  cent,  above  the  invoice  prices.  We  know 
that  the  prices  of  commodities  fluctuate  from 
many  causes,  and  that  enhanced  prices  can  of 
themselves  be  no  proof  of  unfair  dealing,  or  of 
an  entry  having  been  made  at  the  custom-house 
upon  an  undervalued  invoice.  But  if  in  a  particu- 
lar business  testimony  can  be  found  to  establish 
that  an  importer  has  received  prices  extravagant- 
ly above  invoice  prices.such  as  others  engaged  in 
the  same  trade,  at  tlfe  same  time,  declare  could 
not  have  been  made  in  the  state  of  the  market 
during  the  time,  a  strong  presumption  arises 
that  unfair  means  have  been  used  *to  [*20O 
produce  effects  contrary  to  the  usual  results  of 
contemporary  trade.  Such  a  fact  may  well,  then, 
be  considered  as  good  evidence,  when  the  issue 
in  a  case  is  fraud  or  no  fraud  in  the  importa- 
tion of  goods. 

The  exceptions  taken  to  the  evidence  having 
been  disposed  of,  we  proceed  to  examine  such 
as  were  taken  to  the  charge  of  the  court.  The 
first,  that  the  court  had  undertaken  to  deter- 
mine from  the  evidence  that  there  was  probable 
cause  for  the  seizure,  without  submitting  it  to 
the  jury,  was  abandoned  in  the  argument.  This 
court  had  ruled  in  Taylor  v.  The  United  State* 
(8  .Howard,  211),  that  the  judge,  and  not  the 
jury,  was  to  determine  whether  there  was 
probable  cause,  so  as  to  throw  on  the  claimant 
the  onus  probandi  to  establish  the  fairness  of 
the  importation. 

The  second  exception  is  an  objection  to  so 
much  of  the  charge  of  the  court  as  instructed 
the  jury  that,  under  the  present  information, 
they  were  not  restricted  in  their  condemnation 
to  such  goods  as  they  should  find  had  been  un- 
dervalued, but  that  they  might  find  either  the 
whole  package  or  the  invoice  forfeited,  though 
it  contained  other  goods  correctly  valued,  if 
they  were  of  the  opinion  that  such  package  or 
invoice  had  been  made  up  with  intent  to  defraud 
the  revenue  of  the  United  States. 

The  information  contained  four  counts.  The 
first,  upon  the  sixty-sixth  section  of  the  Act  of 
1799,  to  which  the  exception  does  not  apply. 
The  second  and  third  counts  were  framed  upon 
the  fourth  section  of  the  Act  of  1880,  ch.  147; 
and  the  fourth  upon  the  fourteenth  section  of 
the  Act  of  1882,  ch.  227.  The  objection  is  not 
meant  to  deny  the  liability  of  the  goods  to  for- 
feiture in  a  case  made  out  under  either  of  those 
acts,  from  any  conflict  between  them,  or  from 
either  being  a  repeal  of  the  other  in  any  partic- 
ular, so  as  to  exempt  the  goods  from  condem- 
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nation.  But  the  exception  is  confined  to  the 
insufficiency  of  the  averments  in  the  second, 
third,  and  fourth  counti  to  enforce  a  forfeit- 
ure. The  language  of  the  counsel  in  argument 
was,  that  the  second,  third,  and  fourth  counts 
of  the  information  are  defective  on  account  of 
the  uncertainty  and  generality  of  the  aver- 
ments in  each  and  every  of  them,  and  that  the 
judgment  ought,  therefore,  to  be  reversed. 
The  uncertainty  complained  of  is,  that  there  is 
not  in  either  of  the  three  counts  an  averment 
of  the  special  circumstances  of  the  examination 
of  the  goods  and  detection  of  the  fraud,  under 
the  authority  of  the  collector.  In  support  of 
the  objection,  the  counsel  relied  chiefly  upon 
this  court  having  said  in  Wood's  case,  that  such 
an  averment  was  necessary  to  enforce  a  forfeit- 
ure under  the  fourth  or  fourteenth  sections  of 
the  acts  of  1880  and  1882.  Pressed  as  it  was 
with  other  arguments  in  support  of  the  posi 
tion,  the  preparation  of  this  opinion  has  been 
delayed,  with  the  view  of  giving  to  the  objec- 
tion the  most  deliberate  examination.  Having 
made  it,  by  a  close  scrutiny  of  all  the  acts  of 
Congress  which  have  been  passed  to  prevent 
frauds  upon  the  revenue;  by  a  comparison  of 
what  has  been  the  practice  in  our  own  courts, 
261*]  *upon  informations  of  a  like  character 
under  those  acts,  and  of  what  have  been,  both 
in  England  and  hi  our  own  country,  declared  to 
be  essential  allegations  in  informations  for  of- 
fenses against  the  revenue  arising  from  foreign 
trade,  we  have  concluded  thai  the  language  in 
Wood's  case  is  stronger  than  it  should  have  been. 
It  was  used  argumentatively  to  show  that  the 
sixty-sixth  section  of  the  Act  of  1799  had  not 
been  repealed  by  the  fourth  and  fourteenth 
sections  of  the  Acts  of  1880  and  1882;  and  it 
was  assumed  in  the  argument,  that  certain  alle- 
gations were  proper  in  a  count  under  the  last 
two  sections,  which  were  not  necessary  and 
would  not  be  suitable  in  a  count  under  the 
sixty-sixth  section.  In  that  section,  goods  not 
invoiced  according  to  the  actual  cost  thereof  at 
the  place  of  exportation,  with  design  to  evade 
the  duties,  are  subject  to  forfeiture.  They  are 
so,  whether  the  undervaluation  shall  be  discov- 
ered after  they  have  been  entered  and  passed 
from  the  custom-house,  or  whether  there  has 
or  has  not  been  an  examination  of  them.  But 
then,  under  that  section, only  such  of  the  goods 
not  invoiced  according  to  actual  cost,  without 
any  reference  to  the  contents  of  the  package  in 
which  they  may  be,  or  to  the  entire  invoice  of 
which  they  may  form  a  part,  are  subject  to 
forfeiture.  It  is  neither  necessary  nor  proper, 
then,  as  was  said  in  Wood's  case,  in  a  count 
under  that  section,  to  allege  the  circumstances 
which  led  to  the  detection  of  the  fraud.  But 
it  is  said  that  previous  examination  and  a  con- 
sequent appraisement  must  be  made  under  the 
fourth  section  of  the  Act  of  1880,  and  under 
the  fourteenth  section  of  the  Act  of  1882,  in 
the  manner  directed  in  the  former;  and  there- 
fore it  is  necessary,  in  a  count  under  either  of 
them,  to  aver  that  both  were  done.  That, 
however,  is  only  one  of  the  ways  which  the 
collector  may  pursue,  under  existing  laws,  for 
the  purpose  of  securing  the  payment  of  lawful 
duties,  by  detecting  intended. frauds  upon  the 
revenue.  The  object  of  an  examination  by 
packages,  under  the  fourth  section  of  the  Act 
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of  1880,  is  for  the  purpose  of  ascertaining 
whether  or  not  either  of  the  causes  mentioned 
in  it  exist  to  make  it  the  duty  of  the  collector 
to  have  all  the  goods  in  the  same  entry  inspect- 
ed and  appraised,  but  he  is  not  confined  to  one 
package  out  of  every  invoice,  or  to  one  out  of 
every  twenty  packages  of  each  invoice,  fie 
may  examine  a  "  greater  number"  of  packages 
should  he  deem  it  necessary,  extending  the  ex- 
amination to  every  package  in  the  invoice.  If, 
before  that  course  has  been  taken,  the  collector 
suspects  the  entry  to  be  fraudulent  as  a  whole, 
or  any  package  of  it  to  be  falsely  charged,  be 
can,  without  any  designation  of  particular 
packages,  have  all  the  goods  inspected  and 
appraised.  Or,  in  making  an  appraisement 
under  the  seventh  and  eighth  sections  of  tbe 
Act  of  1882,  ch.  227,  he  may  direct  it  to  be 
done  with  reference  to  the  detection  of  an  ap- 
prehended fraud  of  any  kind  whatever,  as  well 
as  to  those  particulars  mentioned  in  the  fourth 
and  fourteenth  sections  of  the  acts  of  1880  and 
1882,  which,  when  discovered  and  proved  to 
the  satisfaction  *of  a  jury,  attaches  a  [*262 
forfeiture  either  to  a  package  of  an  entry  or  to 
the  entire  invoice.  The  fourth  and  fourteenth 
sections  direct  the  collector  how  he  is  to  act  in 
one  way  to  detect  frauds  upon  the  revenue. 
But  one  mode  of  prevention,  without  restrict- 
ive terms,  limiting  an  examination  and  ap- 
praisement of  goods  to  that  mode,  does  not 
imply  that  other  lawful  means  shall  not  be  used 
to  produce  the  same  result.  If  the  frauds,  for 
which  the  fourth  and  fourteenth  sections  de- 
clare there  shall  be  a  forfeiture,  shall  be  dis- 
covered, in  any  way  of  making  an  appraise- 
ment differing  from  the  manner  of  examining 
goods  under  the  fourth  section  of  the  Act  of 
1880,  no  one  can  be  found  to  say  that  the  for- 
feiture would  not  attach,  without  any  reference 
to  the  means  by  which  the  fraud  was  discov- 
ered. It  follows,  then,  that  the  mode  of  mak- 
ing an  examination  is  not  confined  to  that 
mentioned  in  the  fourth  section  of  the  Act  of 
1830,  and  that  the  averment  of  it  is  not  essen- 
tial in  a  count  under  either  of  the  sections  of 
the  law  upon  which  the  present  information 
was  framed.  Without  such  an  averment,  a 
count  under  the  fourth  section  of  the  Act  of 
1880,  and  fourteenth  section  of  the  Act  of  1832. 
stating  time  and  place,  and  such  circumstance! 
or  particulars  of  those  sections  that  a  correction 
or  acquittal  might  be  given  in  evidence  to  pre- 
vent another  information  for  the  same  offense, 
would  be  sufficient  to  prevent  tbe  judgment 
from  beingarrested  upon  a  motion  for  that 
purpose.  We  think  there  was  no  error  in  tbe 
court  having  instructed  the  jury,  that,  under 
the  information  in  this  case,  they  were  not 
restricted  in  the  condemnation  of  the  goods  to 
any  entered  goods  which  they  found  under- 
valued, but  that  they  might  find  either  tbe 
whole  package  or  the  invoice  forfeited,  though 
containing  other  goods  correctly  valuedjf  they 
should  find  that  such  package  or  invoice  had 
been  made  up  with  intent  to  defraud  the  reve- 
nue of  the  United  States. 

The  judgment  in  the  court  below  it  ajkmtd. 

CIted-H  How.,  04;  3  WalL,  US;  4  Beau  4B:  T 
Blatchf .,  474:  U  Blatohf.,  54T. 
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MICHAEL  MU880N  and  GEORGE  O. 
HALL,  Surviving  Partners  of  William 
Noll.  Plaintiff: 

e. 
WILLIAM  A.  LAKE. 

Btt  of  exchange — protest — evidence — notary 
mtt  present  bill  at  time  of  demand— thi»  rule 
prevail*  in  Louisiana — lex  loci    contractus. 

By  the  taw  merchant,  when  a  demand  of  pay- 
ment is  made  upon  the  drawee  of  a  forelg-n  Dill  of 
-exchange,  the  bill  Itself  must  be  exhibited. 

Neither  the  statutes  of  Louisiana,  nnr  the  decis- 
ions of  the  court*  of  that  State,  have  changed  the 
taw  in  this  respect.  ,    _ 

The  statutes  and  decisions  examined. 

If,  therefore,  the  notarial  protest  does  not  set 
forth  the  fact  that  the  bill  was  presented  to  the 
drawee,  it  cannot  be  read  in  evidence  to  the  Jury. 

Even  if  the  laws  of  Louisiana,  where  the  drawee 
resided,  had  made  this  change  In  the  law  merchant. 
It  would  not  affect  tho  contract  in  the  present  case, 
which  is  a  suit  against  an  Indorser  residing  in 
Mtaatalppl,  where  the  contract  between  him  and 
all  subsequent  Indorsees  was  made,  and  where  the 
law  merchant  has  not  been  changed. 


„._,,  rnHI8  case  came  up.  on  a  certificate 
£%tO'\  X  of  division  in  opinion,  from  "the 
Circuit  Court  of  the  United  8tates  for  the 
Southern  District  of  Mississippi. 

The  question  which  was  certified  to  this 
•court  will  be  found  at  the  conclusion  of  the 
following  statement. 

Lake  was  sued  as  indorser  of  the  following 
bill  of  exchange. 

Vicksbukg,  17th  December,  1836. 
Exchange  for  $6,183. 

Twelve  months  after  first  day  of  February, 
1837,  of  this  first  of  exchange  (second  of  the 
same  tenor  and  date  unpaid),  pay  to  the  order 
of  R  H.  &  J.  H.  Crump  six  thousand  one 
hundred  and  thirty-three   dollars,   value   re- 
ceived, and  charge  the  same  to  account  of 
Steele,  Jenkins  &. Co. 
To  Kirkman,  Rosses  &  Co.,  New  Orleans. 
Indorsed:  R  H.  &  J.  H.  Crump, 

W.  A.  Lake. 
Kirkman,  Rosser,  &  Co.,  New  Orleans,  3d 
February,  1888 — protested  for  nonpayment. 
A.  Mazureau,  Not.  Pub. 
It  being   admitted    that  Vicksburg,   where 
said  bill  bore  dale,  was  in  the  State  of  Missis- 
sippi, and  New  Orleans  in  the  State  of  Louisi- 
ana, the  plaintiffs  then  offered  to  read  in  evi- 
dence to  the  jury  the  protest  of  said  bill  of 
-exchange;  which  protest,  thus  offered  to  be 
read,  is  in  the  words  and  figures  following,  to 
wit: 

United  States  of  America,  State  of  Loui- 
siana: 
By  this  public  instrument,  protest,  be  it 
known,  that  on  this  third  day  of  February,  in 
the  year  one  thousand  eight  hundred  and  thirty  - 
-eight,  at  the  request  of  the  Union  Bank  of 
Louisiana,  holder  of  the  original  draft,  where- 
-of  a  true  copy  is  on  the  reverse  hereof  written, 
I.  Adolphe  Mazureau,  a  notary  public  in  and 
for  the  city  and  parish  of  New  Orleans,  State 
of  Louisiana  aforesaid,  duly  commissioned  and 
sworn,  demanded  payment  of  said  draft,  at 
the  counting-house  qf  the  acceptors  thereof, 
-and  was  answered  by  Mr.  Kirkman  that  the 
same  could  not  be  paid. 

Whereupon    I,  the  said   notary,  at  the  re- 
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quest  aforesaid,  did  protest,  and  by  these 
presents  do  publicly  and  solemnly  protest,  as 
well  against  the  drawer  or  maker  of  the  said 
draft,  as  against  all  others  whom  it  doth  or 
may  concern,  for  sll  exchange,  re-exchange, 
damages,  costs,  charges,  and  interests,  suffered 
or  to  be  suffered  for  want  of  payment  of  the 
said  draft. 

Thus  done  and  protested,  in  the  presence  of 
John  Cragg  and  Henry  Frain,  witnesses! 

In  testimony  whereof,  I  grant  these  presents 
under  my  signature  *[l.  8.]  and  the  im-  [*264 
press  of  my  seal  of  office,  at  the  city  of  New 
Orleans,  on  the  day  and  year  first  herein  writ- 
ten. A.  Mazureau,  Notary  Public. 

The  copy  of  the  said  bill  of  exchange,  re- 
ferred to  in  said  protest,  on  the  reverse  side 
thereof  written,  is  in  the  words  and  figures  fol- 
lowing, to  wit: 

"  Vickbburg,  17th  December,  1836. 
Exchange  for  |6. 183.00. 

Twelve  months  after  the  first  day  of  Febru- 
ary, 1887,  of  this  first  of  exchange  (second  of 
same  tenor  and  date  unpaid),  pay  to  the  order 
of  R  H.  &.  J.  H.  Crump  six  thousand  one 
hundred  and  thirty-three  dollars,  value  re- 
ceived, and  charge  the  same  to  account  of 
Steele,  Jenkins  &  Co. 

To  Kirkman,  Rosser  &  Co.,  New  Orleans. 

Indorsed  R  H.  &.  J.  H.  Crump. 

W.  A.  Lake. 

Wm.  Noll  &  Co., in  liquidation. 

But  the  defendant  objected  to  said  protest, 
and  the  copy  of  the  bill  on  the  reverse  side- 
thereof  written  being  read  in  evidence  to  the 
jury,  on  the  ground  that  it  was  not  stated  in 
said  protest  that  the  notary  presented  said  bill 
of  exchange  to  the  acceptors,  or  either  of  them, 
or  had  it  in  his  possession  when  he  demanded 
payment  of  the  same. 

And  that  for  this  alleged  defect,  which  it 
was  insisted  could  not  be  supplied  by  other 
proof,  the  said  protest  was  invalid  and  void 
upon  its  face,  and  could  not  be  received  as 
evidence  of  a  legal  presentment  of  the  bill  for 
payment,  or  of  the  dishonor  of  the  bill.  And. 
thereupon,  on  the  question  whether  the  said 
protest  could  bo  read  to  the  jury,  as  evidence 
of  a  legal  presentment  of  the  bill  for  payment, 
or  of  the  dishonor  of  said  bill,  the  judges  were 
opposed  in  opinion.  Which  is  ordered  to  be 
certified  to  the  Supreme  Court  of  the  United 
States  for  their  decision. 

J.  McKinley.  [l.  s.l 

.      [L    8.] 


J.  Gholson. 


The  cause  was  argued  by  Mr.  Barton  for  the 
plaintiffs,  and  Mr.  Maton,  Attorney-General, 
for  the  defendant. 

Mr.  Barton,  for  plaintiffs: 

On  the  trial  of  this  cause,  and  after  the  orig- 
inal bill  of  exchange,  upon  which  the  suit  was 
brought,  had  been  read  to  the  jury,  the  plaint- 
iff offered  in  evidence  the  protest  thereof,  and 
the  following  is  a  copy  of  the  material  parte 
thereof,  to  wit: 
*"  United  States  of  America.  State  [*265 

of  Louisiana: 

"  By  this  public  instrument  of  protest,  be  it 
known,  that,  on  this  3d  day  of  February,  1888, 
at  the  request  of  the  Union  Bank  of  Louisiana, 
holder  of  the  original  draft,  whereof  a  true 
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copy  is  on  the  reverse  hereof  written,  I, 
Adolphe  Mazureau,  a  notary  public  in  and  for 
the  city  of  New  Orleans,  State  of  Louisiana 
aforesaid,  duly  commissioned  and  sworn,  de- 
manded payment  of  said  draft  at  the  counting- 
house  of  the  acceptors  thereof,  and  was  an- 
swered by  Mr.  Kirkman  (one  of  the  firm)  that 
the  same  could  not  be  paid." 

The  counsel  of  the  parties  to  this  suit  do  not 
differ  at  all  as  to  the  duty  of  a  notary,  when 
making  a  personal  demand  of  the  payment  of 
negotiable  paper  prior  to  the  protest  thereof. 
We  concur  in  opinion  that  he  must  have  the 
note  or  bill  with  him,  and  should  present  it  for 
payment,  &c. ;  and  the  only  difference  which 
arises  is,  as  to  the  species  of  evidence  which  is 
indispensable  to  prove  the  fact  of  presentment. 
Must  the  term  itself  be  used  in  the  protest,  and 
will  no  form  of  words  therein  supply  its  place? 
This  is  the  position  assumed  for  the  defendant; 
and,  this  being  controverted,  the  issue  is  made 
which  is  now  to  be  disposed  of. 

A  number  of  authorities  have  been  cited  by 
the  learned  counsel  for  the  defendant,  which, 
though  certainly  applicable  to  the  duties  to  be 
performed  by  a  notary  ante  protest,  are  be- 
lieved not  to  decide  the  question  raised  here; 
nor,  if  they  did.  can  it  be  conceded  that  they 
would  be  conclusive,  upon  a  matter  specially 
pertaining  to  Louisiana's  jurisprudence. 

The  stress  of  the  argument  in  the  learned 
counsel's  brief  is,  that  in  all  cases  the  fact  of 
presentment  must  appear,  in  verbo,  upon  the 
race  of  the  protest;  and  this  is  assuredly  not  so. 
For  example:  if  a  note  or  bill  should  be  paya- 
ble at  a  particular  place,  and  the  notary  takes 
it  thither  at  maturity,  and  there  should  be  no 
one  there  to  whom  to  present  it,  or  of  whom  to 
demand  payment,  the  law  dispenses  the  party 
with  making  either,  and  the  notary,  of  course, 
from  certifying  either,  for  nullut  eogitur  ad 
tana.  So  in  the  case  of  a  lost  note;  a  valid 
protest  could  be  made  thereof  without  its  pro- 
duction, if  an  adequate  indemnity  was  tendered 
to  protect  the  party  from  all  future  liability, 
or  to  re-imburse  him  for  any  payments  he 
should  be  constrained  to  make.  In  these  and 
analogous  cases,  it  could  hardly  be  insisted, 
either  that  the  law  required  the  notary  to  certify 
to  a  presentment  which  was  never  made,  and 
the  failure  whereof  the  law  excuses;  or,  that 
the  protest  would  be  invalid  without  it.  One 
of  the  most  important  of  the  cases  cited  ad- 
versely is  a  strong  authority  to  establish  this. 
It  is  the  case  of  Freeman  et  al.  v.  Boynton  (7 
Mass.  R.,  488).  The  court  there,  after  affirm- 
ing the  necessity  of  having  the  note  or  bill 
present  when  the  demand  is  made,  says: 

"This  rule  may  admit  of  exceptions — as 
where  the  security  may  be  lost;  in  which  case 
a  tender  of  sufficient  indemnity  would  make 
200*]  *the  demand  valid,  without  producing 
the  security.  And  where,  from  the  usual 
course  of  business,  of  which  the  parties  are 
conversant,  the  security  may  be  lodged  in  some 
bank,  whose  officers  shall  demand  payment, 
and  give  notice  to  the  indorser,  according  to 
the  custom  of  such  banks — the  security  not  be- 
ing presented  at  the  time  of  the  demand,  but 
the  parties  being  presumed  to  know  where  it 
may  be  found?'  Here,  again,  presentments 
are  dispensed  with,  in  cases  where  protests  are 
authorized;  and  surely  these  protests  must  dis- 
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pense  with   averments  which   would  not  be 
true. 

The  forms  of  protest  vary  in  different 
countries.  They  vary  in  different  States. 
They  vary  in  the  same  State.  They  mint 
necessarily  adapt  themselves  to  the  true  cir- 
cumstances attendant  upon  the  dishonor  of 
bills  and  notes. 

The  acts  of  public  officers  are  favored  to  the 
extent  that  they  are  presumed  to  know  their  duty 
and  to  do  their  duty,  unless  the  contrary  appears. 
A  notary  has  no  right '  'to  demand  payment,"  in 
the  absence  of  the  security  which  attests  the 
party's  liability,  or  without  Its  presentment;  and 
of  course  he  is  presumed  to  know  that  he  cannot 
do  it.  Where,  then,  notaries  "demand  pay- 
ment," they  have  a  right  to  the  presumption 
that  the  demand  followed  the  presentation.  A 
contrary  doctrine  casts  the  presumption  against 
the  officer,  and  arraigns  him.  by  implication, 
for  a  breach  of  duty;  and  that,  too,  in  the  ab- 
sence of  an  interest  or  a  motive.  Hence,  there- 
fore, a  "demand  of  payment,"  in  the  absence 
of  other  words,  far  from  implying  an  actual 
presentment,  would  imply  that  there  was  none. 
It  is  believed  that  no  principle,  nor  usage,  nor 
even  precedent,  gives  the  sanction  of  its  author 
ity  to  accusatory  implications  like  these. 

If  the  protest  bad  averred  that  "payment 
was  duly  demanded,"  surely  that  would  have 
implied  that  the  demand  was  made  upon  pre- 
sentment; and  if  so,  is  it  to  be  implied  that  the 
demand  alleged  in  this  protest  was  otherwise 
than  duly  made  ?  If  a  protest  states  the  sub- 
stance of  what  is  required  to  be  done,  it  is  all 
that  is  needed.  No  form  of  words  is  sacra- 
mental ;  protests  have  been  holden  good  thoueii 
they  staled  that  the  demand  was  made  "at  the 
maturity"  of  the  bill  or  note;  or  "  at  the  time 
they  were  due,"  in  lieu  of  the  usual  mode  of 
stating  the  precise  day,  month,  and  year  when 
the  demand  was  made.  So,  notaries  must 
make  their  demand  within  certain  hours  of  the 
days  when  the  bills  or  notes  mature.  Demands 
made  in  unseasonable  hours  would  be  of  no 
avail.  Nevertheless,  protests  but  rarelv  enter 
into  such  details,  but  the  thing  itself — the  pres- 
entation— is  as  much  required  to  be  made 
within  the  prescribed  hours,  as  it  is  required 
to  be  made  at  all.  Why,  then,  is  more  spe- 
ciality of  statement  needed  about  the  exact  per- 
formance of  one  duty  than  the  other?  Why, 
if  the  demand  of  payment  implies  that  it  was 
made  in  due  time,  may  it  not  imply  that  it  was 
made  after  due  presentation? 

•But  the  protest  ad  hoe  was  made  in  [*S67 
Louisiana.  If  good  there,  it  must  be  good 
elsewhere.  Commercial  usages,  however  an- 
cient, however  prevalent,  and  however  reason 
able,  cannot  confront  her  statutes  and  annul 
them,  nor  reverse  her  courts'  judgments  which 
settle  their  meaning.  Most  disastrous  wooW  be 
the  results  were  it  otherwise;  for  notarial  office* 
in  the  large  cities  have  their  printed  forms  of 
protests,  which  they  use  in  all  cases  in  like 
conjunctures,  and  which  have  been  in  use  for 
years. and  are  in  daily  use;  and  in  heavy  business 
offices  (like  that  of  Mazureau  s),  there  are  some- 
times from  twen  ty  to  a  hundred  protests  made  in 
a  single  day,  in  behalf  of»the  banks:  and  hence 
there  are  vast  and  incalculable  interests  de- 
pendent upon  the  validity  of  these  protetfs, 
and  it  would  be  an  intolerable  grievance  to  deal  - 
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era  in  commercial  paper,  if,  while  these  protests 
bound  indorsers  in  Louisiana,  they  released 
them  elsewhere. 

A  rapid  synopsis  of  the  statute  and  decisions 
of  the  Supreme  Court  of  Louisiana  will  settle 
the  law  of  protests  especially  applicable  to  the 
case  at  bar. 

The  Act  of  the  Louisiana  General  Assembly, 
of  March  13th,  1827,  section  1,  provides: 
"  That  all  notaries,  or  persons  acting  as  such, 
are  authorized  in  their  protests  of  bills  of  ex- 
change, promissory  notes,  or  orders  for  the 
payment  of  money,  to  make  mention"  (not  of 
the  presentment,  but)  "  of  the  demand  made 
opon  the  drawer,  acceptor,  or  person,  on  whom 
such  order  or  bill  of  exchange  is  drawn  or 
given;  and  of  the  manner  and  circumstances  " 
(not  of  such  presentment,  but)  "of  such  de- 
mand; and  whenever  they  shall  have  so  done, 
a  certified  copy  of  such  protest,  &c.,  shall  be 
evidence  of  all  the  matters  therein  stated." 

In  the  case  of  The  Louisiana  Ins.  Co.  v. 
Snumburg,  (2  Mar..  N.  6.,  611),  it  was  de- 
cided that  a  notary's  certificate  of  demand  of 
payment  and  protest  may  be  contradicted  by 
other  evidence.  If  it  might,  evidence  might 
be  marshaled  to  rebut  that  contradiction,  and 
even  supply,  by  parol,  omissions  excepted  to; 
and  if  this  were  so,  the  objection  to  the  protest 
at  bar  should  not  have  been  to  its  admissibili- 
ty, but  to  its  effect,  &c.  And  this  would  ac- 
cord with  the  decision  of  AUain  v.  Whittaker, 
Hal.  (5  N.  3.. 513),  which  declares  that  "the 
uniform  practice  in  this  State  has  been  to  re- 
ceived the  protests  of  notaries  as  evidence  of 
the  demand  on  the  maker  of  a  note  or  acceptor 
of  a  bill  of  exchange." 

In  the  case  of  Oak  v.  Kemper's  Heirs  (10 
Louisiana  Rep.,  208),  the  court  says:  "The 
note  was  made  payable  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United 
States,  In  the  city  of  New  Orleans,  and  the  pro- 
test states  that  (not  the  presentation,  &c., 
but)  "  the  demand  was  made  there  of  the 
proper  officer.  When  a  note  is  payable  at  a 
particular  place,  a  personal  demand  on  the 
drawer  or  maker  cannot  be  made,  and  is  not 
always  required.  It  suffices  to  have  been 
made  of  any  persons  there. " 
2«8#]  *  In  the  case  of  Thatcher  v.  Oof  (18 
Louisiana  Rep.,  368),  the  court  gave  a  striking 
instance  of  its  liberality  of  interpretation  when 
construing  the  language  of  protests.  It  de- 
cided that  where  certain  notes,  payable  at  the 
Branch  of  the  United  States  Bank  at  Natchez, 
are  protested  by  a  notary  residing  in  Natchez, 
who  states  in  his  protest  that  he  demanded 
payment  at  the  United  States  Bank,  it  will  be 
considered  as  meaning  the  Branch  at  Natchez, 
and  not  the  principal  Bank  of  Philadelphia; 
thus  supplying,  by  intendment,  the  important 
words,  "  Bank  at  Natchez,"  which  the  notary 
bad  ommitted  in  his  protest. 

The  learned  counsel  has  cited  the  case  of 
Warren  v.  Briscoe  (12  Louisiana  Rep.,  472); 
but  h  is  believed  to  be  clearly  distinguishable 
from  the  case  at  bar.  There  the  note  was 
"  payable  at  the  Planters'  Bank  of  Mississippi 
at  Natchez,"  and  the  protest  stated  that  "he 
went  to  the  Planters'  Bank.  Natchez,  and  was 
informed  by  the  teller  there  were  no  funds  in 
the  bank  for  the  payment  of  said  note;  where- 
fore he  protested,  &c.  Not  only  is  no  pre- 
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sentment  stated,  but  there  are  no  words  from 
which  it  is  to  be  implied,  for  no  demand  is 
stated  to  have  been  made;  and  though  it  be  in- 
ferable that  there  was  some  note  of  the  party 
which  the  bank  had  no  funds  to  take  up,  yet 
non  constat  that  it  was  the  note  in  question, 
unless  the  same  had  been  exhibited  to  the  teller. 
But  this  case  was  fully  reviewed  in  the  next 
case  to  be  cited,  which  it  is  respectfully  sug- 

rted  is  decisive  of  the  validity  of  the  protest 
question. 

The  case  referred  to  is  that  of  Notts  Execu- 
tor v.  Beard  (16  Louisiana  Rep.,  308).  The 
protest  passed  upon  was  from  the  identical 
notarial  office  which  made  the  one  in  the  case 
at  bar.  It  is  couched  in  the  like  language, 
thus:  "  I  demanded  payment  of  said  draft  at 
the  counting- house  of  the  acceptors  thereof, 
and  was  answered  by  Mr.  Burnett,  one  of  said 
firm,  that  the  same  could  not  be  paid."  It  is 
to  every  extent  the  very  case  at  bar;  it  decides 
emphatically  that,  under  the  laws  of  Louisiana, 
the  word  ''presentment"  is  unnecessary  in 
notarial  protests;  that  the  word  "demand" 
implies  the  presentment,  and  is  all-sufficient. 

Mr.  Mason,  Attorney-General,  for  the  de- 
fendant: 

This  is  an  action  brought  by  the  plain  lifts 
against  the  defendant,  as  indorser  of  a  foreign 
bill  of  exchange.  The  question  raised  in  the 
Circuit  Court,  and  upon  which  the  judges 
divided  in  opinion,  was  whether  the  protest 
offered  in  evidence  showed  upon  its  face 
that  a  presentment  to  the  drawees  of  the 
bill,  and  a  demand  of  payment,  had  been 
mode.  The  protest  does  not  state  that 
the  bill  was  presented  to  the  drawees  and 
payment  demanded,  but  simply  that  the 
notary  demanded  payment  of  the  bill,  with- 
out alleging  that  he  presented  it,  or  that  he  had 
it  with  him  and  exhibited  it  at  the  time  he 
made  the  demand.  We  maintain  that,  by  the 
settled  principles  of  the  commercial  law,  the 
protest  of  a  foreign  bill  must  *show  [*2<M> 
that  at  the  time  the  notary  demanded  payment 
he  had  the  bill  with  him,  ready  to  deliver  in 
case  it  should  be  paid ;  this  is  generally  done 
by  staling  that  he  presented  or  exhibited  the 
bill.  It  does  not  necessarily  follow,  from  a 
mere  statement  that  he  demanded  payment  of 
the  bill,  that  he  had  the  bill  with  him,  and 
presented  it  or  exhibited  it  to  the  drawees  or 
acceptor,  because  he  could  demand  payment 
of  a  bill  without  actually  having  it  with  him. 
To  present  a  bill  for  payment  is  to  exhibit  or 
show  the  bill  itself  to  the  drawer  or  acceptor; 
to  demand  payment  of  a  bill  is  to  request  its 
payment;  ana  this  request  may  be  made 
whether  the  bill  be  present  or  not.  A  pre- 
sentment ex  et  termini  imports  that  the  bill 
itself  was  shown  to  the  acceptor.  A  mere 
demand  of  payment  does  not  necessarily  import 
that  the  bill  was  shown  and  exhibited  to  the 
acceptor  at  the  time  the  demand  was  made. 

It  is  essential,  to  constitute  a  legal  demand 
of  payment  of  a  bill  or  note,  that  it  should  be 
presented  to  the  acceptor  at  the  time  the  demand 
is  made,  or,  in  other  words,  that  the  person 
who  makes  the  demand  should  have  the  bill 
with  him.  In  Hansard  v.  Robinson  (7  Barn. 
&  Cress.,  90,  14  Eng.  Com.  Law  Rep.,  20), 
the  Court  of  the  King's  Bench  decided  that  the 
holder  of  a  bill  of  exchange  cannot  insist  on 
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payment  without  producing  and  offering  to 
deliver  up  the  bill.  The  same  principle  is 
asserted  in  Freeman  v.  BoynUm  (7  Mass.  Rep., 
483),  and  other  authorities.  (Vide  Chitty  on 
Bills,  edit,  of  1886,  885,  et  teg.;  12  Louisiana 
Rep.,  478.) 

The  contract  of  an  indorser  is  conditional; 
he  promises  that  the  bill  shall  be  paid  if  it,  is 
duly  presented  for  payment,  or  if  not  paid 
upon  presentment,  and  notice  of  its  nonpay- 
ment he  given  to  him,  that  he  will  pay  it.  These 
constitute  conditions  precedent  to  a  right  of 
recovery  against  him.  (Chitty  on  bills,  edit, 
of  1836,  885.)  And  being  conditions  precedent, 
the  proof  must  be  clear  and  explicit  to  charge 
him.  (20  Johns.  Rep..  881.)  In  the  last  case, 
the  Supreme  Court  of  New  York  say:  "The 
question  is  not  what  inference  the  jury  might 
draw  from  the  evidence,  but  what  testimony 
does  the  law  require  in  such  case.  We  have 
seen  that  this  is  a  condition  precedent,  and 
strict  proof  is  required.  The  law  has  allowed 
the  indorser  this  protection;  nothing  short  of 
clear  proof  of  notice  shall  subject  him  to  lia- 
bility. The  reason  and  justice  of  requiring 
clear  proof  against  a  surety  will  not  be  doubted. 
It  is  imposing  no  hardship  on  the  party,"  <fcc. 
In  that  case,  the  proof  was,  that  notice  was 
left  at  the  office  of  the  defendant,  or  at  the 
postofflce.  In  the  one  case  the  notice  would 
have  been  sufficient,  in  the  other  it  would  not : 
and  as  the  proof  did  not  affirmatively  and 
clearly  show  that  it  was  left  at  the  office  of  the 
defendant,  it  was  held  insufficient.  So  here, 
if  the  bill  was  present,  and  shown  to  the  ac- 
ceptor when  the  demand  was  made,  it  was  suf- 
ficient to  charge  the  indorser;  if  it  were  not 
present,  and  ready  to  be  delivered  up  when 
payment  of  it  was  demanded,  it  was  not  euffi- 
270*]  cient;  *and  as  the  evidence  (that  is,  the 

Srotest)  does  not  show  it  was  presented  or  ex- 
ibited  when  the  demand  was  made,  it  neces- 
sarily follows  that  the  proof  was  insufficient 
to  charge  the  indorser;  because,  as  before 
shown,  the  statement  in  the  protest  that  he  de- 
manded payment  of  the  bill,  does  not  of  itself 
import  ex  vi  termini  that  he  had  the  bill  with 
him  when  such  demand  was  made.  The  re- 
fusal to  pay  in  this  case,  when  payment  was 
demanded,  may  have  been  predicated  upon  the 
fact  that  the  notary  did  not  have  the  bill.  Ev- 
ery fact  stated  by  the  notary  in  this  protest  may 
be  true,  and  yet  no  dishonor  of  the  bill  have 
occurred  on  which  to  charge  the  indorser.  The 
protest  must  show  every  act  to  have  been  done 
that  is  necessary  to  charge  the  indorser,  and 
can  leave  nothing  to  inference  or  intendment. 
If  every  fact  staled  in  this  protest  might  be 
true,  and  the  bill  itself  never  have  been  exhib- 
ited or  shown  for  payment,  the  proof  is  insuffi- 
cient. 

In  suits  against  indorsers  of  foreign  bills  of 
exchange,  the  only  legal  evidence  to  prove  the 
presentment  of  the  bill  and  demand  of  pay- 
ment is  the  protest.  In  regard  to  the  drawer, 
if  he  had  no  funds  in  the  hands  of  the  drawee 
no  protest  is  necessary,  and  an  explicit  promise 
to  pay  an  indorser  may  waive  the  necessity  of 
a  protest ;  but  without  such  express  waiver,  a 
protest  is  the  only  evidence  of  presentment  and 
demand  known 'to  the  law.  "Whenever." 
says  the  law  (Chitty  on  Bills,  edit,  of  1886, 
489  et  teg),  "notice  of  nonpayment  of  a  foreign 
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bill  is  necessary,  a  protest  must  also  be  made, 
which,  though  on  first  view  it  might  be  consid- 
ered mere  matter  of  form,  Is,  by  the  custom  of 
merchants,  indispensably  necessary,  and  can- 
not be  supplied  by  witnesses  or  the  oath  of  the 
party,  or  in  any  other  way;  and  it  is  said  » 
part  of  the  constitution  of  a  foreign  bill  of 
exchange,  because  it  is  the  solemn  declaration 
of  a  notary,  who  is  a  public  officer  recognized 
in  all  parts  of  Europe,  that  a  due  presentment 
and  dishonor  has  taken  place,  and  all  countries 
give  credence  to  his  certificate  of  the  facta 
stated."  To  the  same  point  are  the  following 
cases:  10  Mass.  R.,  1 :  12  Pick.,  484;  4  Uarr.  £ 
Johns.,  54,  61;  4  Wash.  C.  C.  R,  468. 

To  make  the  protest  evidence  of  present- 
ment and  dishonor,  it  must  then  show  on  its 
face  the  solemn  declaration  of  the  notary,  that 
a  due  presentment  of  the  bill  and  its  dishonor 
has  taken  place,  and  to  constitute  such  due 
presentment  and  dishonor,  it  has  been  shown 
that  a  presentation  or  exhibition  of  the  bill 
itself  to  the  acceptor,  and  a  demand  of  pay 
ment,  is  necessary.  And  to  establish  a  legal 
presentment,  the  bill  must  accompany  the  de- 
mand. The  evidence  must  affirmatively  show 
that  fact,  and  as  the  protest  in  case  of  a  for- 
eign bill  is  the  only  evidence  admissible  to 
prove  it,  it  must  show  that  the  bill  accompan- 
ied the  demand,  by  stating  that  it  was  pre- 
sented, &c.,  or  other  equivalent  words.  This 
is  expressly  stated  by  Mr.  Chitty.  (Chitty  on 
Bills,  edit,  of  1836,  492.)  He  »*ays:  [*27l 
"When  the  drawee,  <fcc.,  refuses  to  pay  the 
bill,  the  holder  should  cause  it  to  be  protested. 
For  this  purpose,  he  should  carry  the  bill  to  a 
notary,  who  is  to  present  it  again  to  the  drawee 
and  demand  payment,"  &c.  If  the  drawee 
again  refuse  to  pay,  the  notary  is  thereupon 
to  make  a  minute,  «fec.  The  next  step  a  to 
draw  up  the  protest,  which  is  a  formal  dec- 
laration, on  production  of  the  bill  itself,  Ac., 
"  that  it  has  been  presented  for  payment,  and 
payment  refused,"  &c. 

In  countries  governed  by  the  commercial 
law,  the  form  of  the  protest  shows  that  the  bill 
itself  must  be  stated  to  have  been  presented  in 
the  protest,  as  well  as  the  demand  of  payment. 
The  form  runs  thus:  "On  this  day,  the  1st, 
&c,  at  the  request  of  A.  B.,  bearer  of  the 
original  bill  of  exchange,  whereof  a  true  copy 
is  on  the  other  side  written,  I.,  B.  C.  notary, 
<fcc.,  did  exhibit  the  said  bill,"  &c,  Ac.  The 
demand  of  payment  and*  refusal  is  then  staled, 
vide  form.  (Chitty  on  Bills,  edit,  of  1836,  486, 
497.) 

If  it  be  necessary  to  exhibit  the  bill  at  the 
time  payment  of  it  is  demanded,  it  would  teem 
necessary  to  prove  it;  and  if  It  be  necessary  to 
prove  it,  the  protest,  which  is  the  instrument 
of  proof,  must  not  only  show  a  demand  of  pay- 
ment, but  a  presentation  of  the  bill  itself  at  the 
time  the  demand  was  made.  And  in  conform- 
ity with  these  principles,  the  Supreme  Court  of 
Louisiana  held,  in  the  case  of  Warren  v.  Brit- 
coe  (12  Louisiana  Rep.,  473),  the  protest  must 
show  that  the  bill  itself  was  presented,  Ac. 

This  case,  it  is  true,  has  in  effect  been  over- 
ruled by  the  case  of  Xott't  Executor  v.  Boari 
(16  Louisiana  R.,  308).  although  the  court  en- 
deavored to  reconcile  the  two  cases.  The  nut 
case,  it  is  submitted,  is  irreconcilable  with  the 
principle  and  the  adjudicated  cases  hereinbe- 
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fore  cited.  It  substitutes  inference  or  pre- 
sumption for  fact,  and  decides  the  point  mainly 
on  the  ground  that  the  notary  is  a  public  officer, 
tod  must  be  presumed  to  have  done  his  duty. 
It  introduces  a  new  rule,  unknown  to  the  com- 
mercial law,  and  substitutes  inference  of  a 
fact,  the  existence  of  which  the  law  required 
should  be  shown  by  express  proof;  and,  more- 
over, it  assumes  to  raise  the  presumption  from 
the  statement  of  a  fact  (to  wit,  demand),  which 
by  no  means  necessarily  imports  that  the  bill 
was  presented  when  such  demand  was  made. 
The  case  is,  as  we  will  endeavor  to  show,  in- 
consistent not  only  with  the  previous  case  in 
the  same  court  in  12  Louisiana  Rep.,  but  with 
principle. 

The  court  (p.  312)  admit  the  law  to  be,  that 
the  person  making  the  demand  must  have  the 
bill  with  him;  but,  say  they:  "It  does  not  fol- 
low as  a  consequence,  because  both  words  are 
sot  used  in  the  protest,  that  he  had  not  the  bill 
with  him."  By  "  both  words,"  we  understand 
the  court  to  moan  the  words  "presentment" 
and  "demand,"  as  used  in  the  previous  part 
of  the  sentence,  in  which  they  say:  "The  per- 
son making  the  '  presentment '  or  '  demand ' 
most  have  the  bill  with  him."  With  all  due 
2  7  2*]  "deference  to  the  opinion  of  that  court, 
for  whom  we  entertain  the  highest  respect,  the 
question  was  not  whether  it  followed,  as  a  con- 
sequence, because  both  words  were  not  used, 
that  the  notary  had  not  the  bill  with  him,  but 
whether  it  followed  as  a  consequence,  from  the 
statement  of  the  one  used,  to  wit,  "demand," 
that  he  had  the  bill  with  him.  The  law  re- 
quired the  plaintiff  to  prove  that  he  presented 
the  bill  and  demanded  its  payment,  which  was 
refused.  It  docs  not  follow,  that,  because  he 
demanded  payment  of  a  bill,  therefore  he  had 
the  bill  itself  with  him  and  presented  it.  He 
may  have  had  it  when  he  demanded  payment, 
or  he  may  have  demanded  payment  of  the  bill 
without  having  it  It  is  probable  he  had  it, 
but  the  law  will  not  permit  the  liability  of  an 
indorser  to  be  established  by  the  substitution  of 
probability  for  proof.  The  statement,  there- 
fore, that  he  demanded  payment  of  it,  is  not 
proof  that  he  presented  or  exhibited  it.  If  it 
be  essential  that  the  bill  should  be  presented  or 
shown,  and  payment  thereof  demanded,  it  fol- 
lows that  both  the  presentment  of  the  bill  for 
payment  and  the  demand  of  payment  should 
be  stated.  Cbitty  (page  492)  says  the  notary 
should  present  it  ana  demand  payment,  and  if 
payment  be  refused  he  should  protest  it,  which 
is  a  formal  declaration  that  he  presented  it,  &c. 
From  this,  it  appears  the  protest  must  state  the 
presentment,  thai  is,  the  exhibition  of  the  bill 
to  the  acceptor,  and  the  demand  of  payment. 

Aware  of  the  difficulty  of  sustaining  their 
opinion,  if  the  same  rule  of  evidence  applied  to 
the  statements  of  the  notary  that  would  apply 
to  the  same  statements  on  oath  by  a  private  in- 
dividual, they  say  he  is  a  public  officer,  and  it 
is  not  to  be  presumed  that  he  would  do  so  use- 
less an  act  as  to  go  to  the  house  of  the  acceptor 
and  demand  payment  if  he  had  not  the  bill  with 
him,  and  that  the  law  will  presume  the  notary 
had  done  his  duty.  The  principle,  that  the 
law  presumes  public  officers  to  do  their  duty, 
it  is  respectfully  submitted,  was  misapplied  by 
the  court.  It  is  true,  in  a  proceeding  against 
an  officer  for  dereliction  of  duty,  the  presump- 
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tlon  is  that  he  has  done  his  duty,  and  the  con- 
trary must  be  proved,  though  it  involve  a 
negative.  But  if  this  principle  applies  to  a  col- 
lateral proceeding  like  this,  it  proves  too 
much,  and  the  long  train  of  recorded  decisions, 
requiring  a  protest  to  be  produced  on  the  trial, 
will  at  once  be  struck  from  the  commercial 
code.  If  the  law  presumes  he  will  do  his  duty, 
why  require  the  protest  to  be  produced? 
proof  that  the  bill  was  left  with  him  to  protest 
would  be  sufficient,  because,  as  it  was  hisduty  to 
protest  it,  it  will  be  presumed  he  did  so.  So, 
when  it  is  made  his  duty  to  give  notice  when 
he  protests  a  bill,  as  is  the  case  in  some  of  the 
States,  no  notice  need' ever  be  proved;  all  that 
is  necessary,  upon  the  principle  assumed  by 
the  court,  is  in  such  case  to  prove  the  protest, 
and  then,  as  it  was  the  notary's  duty  to  give  the 
notice,  it  will  be  presumed  he  gave  it.  Nay,  if 
it  is  proved  that  the  bill  was  put  in  his  hands 
•to  protest,  it  will  be  presumed  he  did  [*273 
his  duty,  and  therefore  it  will  be  presumed  he 
did  protest  it.  But  the  question  might  be  here 
asked,  what  is  the  duty  of  a  notary  when  a 
foreign  bill  is  placed  in  his  hands  for  protest? 
It  is  not  merely  to  present  and  demand  pay- 
ment, but  to  set  forth  these  facts  in  his  protest. 
If  he  omits  to  do  so,  the  protest  on  its  face 
shows  he  has  not  done  his  duty,  and  of  course 
the  presumption  falls  to  the  ground.  The 
principle  might  be  carried  out  to  cure  any  de- 
fective statement  as  to  the  lime  notices  were 
given;  if  omitted  to  be  stated  when  notice  was 
given,  as  the  notary's  duty  was  to  give  notice, 
at  furthest,  the  day  after  the  protest,  it  could 
be  presumed  he  did  so,  although  his  protest 
does  not  show  the  time  when  he  gave  the 
notice. 

The  court  endeavor  to  distinguish  the  case 
from  the  one  in  12  Louisiana  Rep.,  472.  They 
say,  in  the  last  named  case,  the  notary  certified 
that  he  went  to  the  Planters'  Bank,  and  was 
informed  by  the  teller  there  were  no  funds  in 
the  bank  to  pay  the  note,  &c.  He  does  not 
say,  says  the  court,  that  "  he  presented  the 
note  or  made  a  demand  of  payment."  What 
was  the  use  to  do  so,  if  their  opinion  in  16 
Louisiana  Rep.  is  correct?  According  to  that 
opinion,  as  he  was  presumed  to  do  his  duty, 
and  as  it  was  his  duty  to  present  the  note  and 
demand  payment,  this  would  be  presumed; 
nay,  as  they  say  in  that  case,  that  it  is  not  to 
be  presumed  the  notary  would  do  so  useless  an 
act  as  to  go  to  the  house  of  the  acceptor  with- 
out the  bill;  so,  in  this  case,  they  might  with 
equal  justice  have  said  it  would  npi  be  pre- 
sumed he  would  go  to  the  bank  to  demand 
payment,  and  yet  make  no  demand  when  he 
got  there.  Why  was  it  not  presumed  he  did 
his  duty  in  that  case,  as  well  as  in  the  last? 
Simply  because  in  that  case  the  court  decided, 
very  correctly,  that  the  facts  which  constitute 
a  legal  presentment,  &c.,  must  appear  on  the 
face  of  the  protest,  and  cannot  be  presumed. 

Upon  the  whole,  it  is  believed,  both  on 
principal  and  authority,  that  the  case  in  16 
Louisiana  Rep.  cannot  be  sustained,  and  that 
the  protest  in  this  case  is  not  legal  evidence  of 
presentment,  to  charge  the  defendant. 

Mr.  Justice  McKinley  delivered  the  opinion 
of  the  court: 
The  plaintiffs  brought  an  action  of  cmumptit, 
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in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi,  against  the 
defendant,  as  indorser  of  a  bill  of  exchange, 
drawn  at  Vicksburgh,  in  said  State,  by  Steele, 
Jenkins  &  Co.,  for  $6,188,  payable  twelve 
months  after  the  first  day  of  February,  1887, 
to  R.  H.  &  J.  H.  Crump;  and  addressed  to 
Kirkman,  Rosser  &  Co.,  at  New  Orleans,  and 
by  them  afterwards  accepted,  and  indorsed  by 
the  payees  and  the  defendant. 

On  the  trial  of  the  cause,  the  plaintiffs  offered 
to  read  as  evidence  to  the  jury  a  protest  of  the 
bill  of  exchange,  to  the  reading  of  which  the 
defendant  objected ;  because  it  did  not  appear 
274*]  in  the  'protest  that  the  notary  had  pre- 
sented the  bill  to  the  acceptors,  or  either  of 
them,  when  he  demanded  payment  thereof. 
And  upon  the  question,  whether  the  protest 
ought  to  be  read  to  the  jury  as  evidence  of  a 
presentment  of  the  bill  to  the  acceptors  for  pay- 
ment, or  as  evidence  of  the  dishonor  of  the 
bill,  the  judges  were  opposed  in  opinion. 
Which  division  of  opinion  they  ordered  to  be 
certified  to  this  court;  and  upon  that  certificate 
the  question  is  now  before  us  for  determina- 
tion. 

The  indorser  of  a  bill  of  exchange,  whether 
payable  after  date  or  after  sight,  undertakes 
that  the  drawee  will  pay  it,  if  the  holder  pre- 
sent it  to  him  at  maturity  and  demand  pay- 
ment; and  if  he  refuse  to  pay  it,  and  the  holder 
cause  it  to  be  protested,  and  due  notice  to  be 
given  to  the  indorser,  then  he  promises  to  pay 
it.  All  these  conditions  enter  into  and  make 
part  of  the  contract  between  these  parties  to  a 
foreign  bill  of  exchange:  and  the  law  imposes 
the  performance  of  them  upon  the  holder,  as 
conditions  precedent  to  the  liability  of  the  in- 
dorser of  the  bill.  A  presentment  to  and  de- 
mand of  payment  must  be  made  of  the  ac- 
ceptor personally,  at  his  place  of  business  or 
his  dwelling.  (Story  on  Bills,  sec.  825.1 
Bankruptcy,  insolvency,  or  even  the  death  of 
the  acceptor  will  not  excuse  the  neglect  to 
make  due  presentment;  and  in  the  latter  case 
it  should  be  made  to  the  personal  representa- 
tives of  the  deceased.  (Cbitty  on  Bills,  7th 
London  ed.,  246,  247;  Story  on  Bills,  860;  5 
Taunt.  R..  80;  12  Wend.  R.,  489;  2  Douglass. 
515;  Warrington  v.  Furbor,  8  East,  245;  Et- 
daiU  v.  Sowerby,  11  East.  117;  14  East,  500.) 

The  reasons  why  presentment  should  be 
made  to  the  drawee  are,  first,  that  he  may 
judge  of  the  genuineness  of  the  bill ;  second,  of 
the  right  of  the  holder  to  receive  the  contents; 
and  third,  that  he  may  obtain  immediate  pos- 
session of  the  bill  upon  paying  the  amount. 
And  the  acceptor  has  a  right  to  see  that  the 
person  demanding  payment  ha*  a  right  to  re- 
ceive it,  before  he  is  bound  to  answer  whether 
he  will  pay  it  or  not;  for,  notwithstanding  his 
acceptance,  it  may  have  passed  into  other 
hands  before  its  maturity.  And  he,  as  well  as 
the  drawee,  has  a  right  to  the  possession  of  the 
bill,  upon  paying  it,  to  be  used  as  a  voucher  in 
the  settlement  of  accounts  with  the  drawer. 
(Story  on  Bills,  sec.  861 ;  Hansard  v.  Robinson, 
7  Bam.  &  Cress.,  90.) 

Mr.  J xi  slice  Story  has  given  the  form  of  a 
protest  now  in  use  in  England,  in  his  treatise  on 
bills  of  exchange,  by  which  it  will  be  seen  that 
the  words  "did  exhibit  said  bill"  are  used, 
and  a  blank  is  left  to  be  filled  up  with  "  the 
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presentment,  and  to  whom  made,  and  the 
reason,  if  assigned,  for  nonpayment."  (Story 
on  Bills,  802,  note.)  This,  with  the  authorities 
already  referred  to,  shows  that  the  protest 
should  set  forth  the  presentment  of  the  bill, 
the  demand  of  payment,  and  the  answer  of  the 
drawee  or  acceptor.  The  holder  of  the  bill  is 
the  proper  person  to  make  the  presentment 
•of  it  for  payment  or  acceptance.  [*275 
(Story  on  Bills,  sec.  860.)  But  the  law  makes 
the  notary  his  agent  for  the  purpose  of  prorat- 
ing the  bill,  and  doing  whatever  the  bolder 
is  Dound  to  do  to  fix  the  liability  of  the  in- 
dorser. Everything,  therefore,  that  he  dots  io 
the  performance  of  this  duty  must  appear  dis- 
tinctly in  his  protest.  He  is  the  officer  of  » 
foreign  government;  the  proceeding  is  et- 
parte/  and  the  evidence  contained  in  the 
protest  is  credited  in  all  foreign  courts. 
(Chitty  on  Bills,  215;  Roger*  v.  Stephen;  2 
T.  R.,  718;  Brovgh  v.  Parking*.  2  Ld.  Ravm.. 
998;  Orr  v.  Maginni*,  7  East,  859;  Chetmer  v 
Noye*.  4  Camp.,  129.)  The  evidence  con- 
tained in  the  protest  must,  therefore,  stand  or 
fall  upon  its  own  merits.  It  rests  upon  the 
same  footing  with  parol  evidence;  and  if  it 
fails  .to  make  full  proof  of  due  diligence  on 
the  part  of  the  plaintiff;  it  must  be  rejected. 

But  the  counsel  for  the  plaintiffs  insists  that 
the  statute  of  Louisiana,  and  the  interpretation 
given  to  it  by  the  8upreme  Court  of  that  State 
in  the  case  of  Note*  Executor  v.  Beard  (16 
Louisiana  Rep.,  808).  have  so  changed  the  law 
merchant  as  to  render  unnecessary  the  present- 
ment of  a  foreign  bill  for  payment.  After  a 
careful  examination  of  the  opinion  of  the  court 
in  that  case,  we  are  unable  to  perceive  any  in- 
tention manifested  to  depart  from  the  settled 
usages  of  the  law  merchant;  but,  on  the  con- 
trary, they  attempt  by  argument  and  authority 
to  bring  the  case  within  that  law.  The  ques- 
tion before  that  court  was  the  identical  ques- 
tion now  before  us.  The  protest  was  objected 
to  because  it  did  not  show  that  the  bill  had  ben 
presented  bv  the  notary  to  the  acceptors  for 
payment.  To  this  objection  that  court  raid  it 
might  perhaps  have  been  more  specific  if  in  the 
protest  it  had  been  stated  that  the  bill  wis  pre- 
sented, and  payment  thereof  demanded.  And 
they  admit  the  law  is  well  settled,  that,  before 
the  holder  of  an  accepted  bill  can  call  on  the 
drawer  for  payment,  he  must  make  a  present- 
ment for,  or  demand  of,  payment,  and  give  no- 
tice of  the  refusal.  Here,  then,  is  a  definite 
proposition,  asserting  that  a  presentment  for 
payment  and  a  demand  of  payment  are  con- 
vertible terms,  and  that  the  proof  of  either 
would  be  sufficient. 

To  support  this  proposition,  they  refer  to 
Chitty  on  Bills,  and  Bayley  on  Bilk,  and  the 
annotators  on  them.  And  as  further  proof  and 
illustration,  and  to  show  that  demand  of  pay- 
ment should  be  preferred  to  presentment  for 
payment,  they  refer  to  the  statute  of  Louisiana, 
passed  in  1827,  in  which  they  say  the  word 
"  demand "  is  used  in  it,  and  that  the  word 
"presentment"  is  not;  and  they  refer  to  the 
statute  also  to  show  that  notaries  were  vested 
with  certain  powers  by  it,  which  gave  author! 
ty  to  their  acts;  and  that  they  being  public  offi- 
cers, the  presumption  of  law  U,  that  they  do 
their  duty ;  and  therefore,  if  the  protest  were 
defective,  and  liable  to  the  objection  urged 
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against  it,  this  presumption  of  law  would  cover 
276*]  *all  such  defects.  This  is  substituting 
presumption  for  proof,  in  violation  of  all  the 
rules  of  evidence. 

With  all  due  respect  for  that  distinguished 
tribunal,  we  are  constrained  to  dissent  from  the 
general  proposition  they  have  laid  down  on  the 
subject  of  demand  and  presentment,  and  from 
all  their  reasoning  in  support  of  it.  Due  dill- 
Knee  is  a  question  of  law ;  and  we  think  we 
hare  shown,  by  abundant  authority,  that  the 
bolder  of  an  accepted  bill,  to  fix  the  liability  of 
(be  drawer  or  indorser,  must  present  it  to  the 
acceptor  and  demand  paymnent  thereof.  It 
may  be  well  here  to  repeat  what  Lord  Tenter- 
den.  Ch.  J.,  said  on  this  subject,  in  delivering 
the  judgment  of  the  Court  of  King's  Bench  in 
the  case  of  Hansard  v.  Robinson,  before  referred 
to.  He  said:  "The  general  rule  of  the  En- 
glish law  does  not  allow  a  suit  by  the  assignee 
of  a  chose  in  action,  The  custom  of  merchants, 
considered  as  part  of  the  law,  furnishes  in  this 
case  an  exception  to  the  general  rule.  What, 
then,  is  the  custom  in  this  respect?  It  is,  that 
the  holder  of  the  bill  shall  present  the  instru- 
ment, at  its  maturity,  to  the  acceptor,  demand 
payment  of  its  amount,  and,  upon  receipt  of 
the  money,  deliver  up  the  bill.  The  acceptor 
paying  the  bill  has  a  right  to  the  possession  of 
the  instrument  for  his  own  security,  and  as  his 
Toucher,  and  discharge  pro  tanto,  in  his  account 
with  the  drawer,  If,  upon  an  offer  of  pay- 
ment, the  holder  should  refuse  to  deliver  up  the 
bill,  can  it  be  doubted  that  the  acceptor  might 
retract  his  offer,  or  retain  his  money?  "  This 
extract,  we  think,  furnishes  a  full  answer  to  all 
that  has  been  said  by  the  Supreme  Court  of 
Louisiana  to  prove  that  it  is  not  necessary  to 
present  the  bill  to  the  acceptor  for  payment; 
and  to  the  presumption  of  law  relied  on  to  cure 
the  defects  in  the  protest. 

Bat  to  show  that,  by  the  statute  of  Louisiana, 
the  presentment  of  a  bill  to  the  acceptor  for 
payment  is  not  dispensed  with,  and  that  the 
presentment  is,  by  a  fair  construction  of  the 
act,  as  much  within  its  true  intent  and  mean- 
ing as  the  demand,  we  proceed  to  examine  its 
provisions.  The  principal  object  of  the  Legis- 
lature in  passing  this  statute  seems  to  have  been 
to  give  authority  to  notaries  to  give  notices,  in 
all  cases  of  protested  bills  and  promissory 
notes;  and  to  make  their  certificates  evidence 
of  such  notices.  And,  therefore,  all  that  is 
said  on  the  subject  of  the  demand  and  the 
manner  of  making  it,  and  the  other  circum- 
stances attending  it,  was  not  intended  as  a  new 
enactment  on  these  subjects,  but  as  inducement 
to  the  powers  conferred  on  the  notary,  which 
was  the  principal  object  of  the  statute,  as  will 
appear,  we  think,  by  reading  it.  That  part  of 
it  which  relates  to  this  subject  is  in  these  words: 
"  That  all  notaries,  and  persons  acting  as  such, 
are  authorized,  in  their  protests  of  bills  of  ex- 
change, promissory  notes,  and  orders  for  the 
payment  of  money,  to  make  mention  of  the  de- 
mand made  upon  the  drawee,  acceptor,  or  per- 
277*J  80n  on  whom  such  'order  or  bill  of  ex- 
change is  drawn  or  given,  and  of  the  manner 
and  circumstances  of  such  demand;  and  by 
certificate,  added  to  such  protest,  to  state  the 
manner  in  which  any  notices  of  protest  to 
drawers,  indorsers,  or  other  persons  interested 
were  served  or  forwarded;  and  whenever  they 
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shall  have  so  done,  a  certified  copy  of  such  pro- 
test and  certificate  shall  be  evidence  of  all  the 
notices  therein  stated." 

It  seems  to  have  been  taken  for  granted  by 
the  Legislature,  that  the  notaries  knew  how  to 
make  out  a  protest,  and  therefore  they  did  not 
prescribe  the  form,  but  gave  the  substance  of 
it,  to  which  the  notary  was  required  to  add  a 
certificate  of  the  manner  in  which  he  had  given 
notices,  and  when  done,  according  to  the 
statute,  a  certified  copy  of  the  protest  and  cer- 
tificate should  be  evidence,  not  of  the  demand 
and  manner  and  circumstances  of  the  demand, 
but  of  the  notice  only.  This  shows  that  the 
intention  of  the  Legislature,  in  passing  this  part 
of  the  statute,  was  merely  to  authorize  the  no- 
taries to  give  notices,  and  to  make  the  copy  of 
the  protest,  and  the  certificate  added  to  it,  evi- 
dence of  notice  in  the  courts  of  Louisiana. 
But,  independent  of  this  view  of  the  subject, 
we  think  the  language  employed  in  this  statute 
includes  the  presentment  of  the  bill  for  pay- 
ment, and  for  all  other  purposes,  as  fully  as  it 
does  the  demand  of  payment.  In  giving  con- 
struction to  the  act,  the  phrase  "and  of  the 
manner  and  circumstances  of  such  demand" 
cannot  be  rejected,  but  must  receive  a  fair  in- 
terpretation. When  taken  in  connection  with 
other  parts  of  the  statute,  what  do  these  words 
mean?  The  manner  of  making  a  demand  of 
payment,  we  have  seen,  is  by  presenting  the 
Sill  to  the  drawee  or  acceptor;  and  so  important 
is  this  part  of  the  proceeding,  that  the  omission 
to  present  the  bill  to  the  acceptor  will  justify 
bis  refusal  to  pay  it,  although  payment  be  de- 
manded. The  Legislature  cannot  be  presumed 
to  have  intended  to  make  so  important  a  change 
in  the  law  merchant  as  that  ascribed  to  them 
by  the  counsel  for  the  plaintiffs,  without  at  the 
same  time  providing  some  other  mode  of  ob- 
taining the  acceptance  and  payment  of  bills  of 
exchange,  and  of  holding  drawers  and  indors- 
ers to  their  liabilities.  It  is  but  reasonable, 
therefore,  to  give  to  the  phrase  before  referred 
to  such  construction,  if  practicable,  as  will 
leave  the  law  merchant  as  it  stood  before  the 
passage  of  the  statute,  and  carry  into  effect  the 
main  intention  of  the  Legislature.  This,  we 
think,  may  fairly  be  done  without  doing  any 
violence  to  the  intention  or  the  language  of  the 
statute. 

The  manner  of  the  demand  must,  therefore, 
mean  the  presentment  of  the  bill  for  either  ac- 
ceptance or  payment;  and  the  circumstances 
of  the  demand,  we  think,  means  the  place 
where  the  presentment  and  demand  is  made, 
and  the  person  to  whom  or  of  whom  it  is  made, 
and  the  answer  made  by  such  person.  It  is 
very  clear  that  bills  payable  at  sight,  and  after 
sight,  are  within  the  'meaning  of  the  [*278 
statute;  because  it  provides  for  a  demand  of 
payment  of  the  acceptor  of  a  bill.  Now,  how 
can  there  be  an  acceptor  of  a  bill  without  a  pre- 
sentment for  acceptance?  Until  the  bill  be- 
come due,  pavment  cannot  be  demanded  of  the 
drawee.  This  shows  that  without  the  word 
"  presentment "  and  the  word  "  demand,"  also, 
the  plain  meaning  of  the  statute  could  not  be 
carried  into  effect.  A  bill,  payable  at  a  fixed 
period  after  its  date,  need  not  be  presented  for 
acceptance;  it  is  sufficient  to  present  it  and  de- 
mand payment  when  it  arrives  at  maturity;  but 
a  hill  payable  at  sight,  or  after  sight,  can  never 

978 


Digitized  by 


Google 


278 


Supreme  Coukt  ok  the  United  States. 


tm 


become  due  until  after  it  has  been  accepted. 
How  is  the  bolder  or  the  notary  to  obtain  the 
acceptance  of  such  a  bill  under  the  decision  of 
the  Supreme  Court  of  Louisiana?  Will  it  be 
sufficient  to  demand  payment  of  the  bill? 
That  would  be  a  nugatory  act,  because  it  is  not 
due;  then  it  must  be  admitted  that,  by  fair  and 
necessary  construction,  the  word  "present- 
ment "  is  within  the  plain  meaning  and  inten- 
tion of  the  statute,  and  that  the  bill  may  be 
presented  for  acceptance  or  for  payment,  and 
therefore  neither  the  statute  nor  the  decision  of 
the  Supreme  Court  of  Louisiana  has  changed 
the  law  merchant  in  any  of  these  respects. 

There  is,  however,  another  question,  entirely 
independent  of  the  statute  and  the  decision  of 
the  Supreme  Court  of  Louisiana,  which  may 
be  decisive  of  the  case  before  this  court  ;  and 
that  question  is,  whether  the  contract  between 
the  holder  and  indorser  of  the  bill  in  con- 
troversy is  to  be  governed  by  the  law  of 
Louisiana,  where  the  bill  was  payable,  or  by 
the  law  of  Mississippi,  where  it  was  drawn  and 
indorsed.  The  place  where  the  contract  is  to 
be  performed  is  to  govern  the  liabilities  of  the 
person  who  has  undertaken  to  perform  it.  The 
acceptors  resided  at  New  Orleans;  they  became 
parties  to  the  bill  by  accepting  it  there.  So 
far,  therefore,  as  their  liabilities  were  con- 
cerned, they  were  governed  by  the  law  of 
Louisiana.  But  the  drawers  and  indorsers 
resided  in  Mississippi ,  the  bill  was  drawn  and 
Indorsed  there;  and  their  liabilities,  if  any,  ac- 
crued there.  The  undertaking  of  the  de- 
fendant was,  as  before  stated,  that  the  drawers 
should  pay  the  bill;  and  that  if  the  holder, 
after  using  due  diligence,  failed  to  obtain  pay- 
ment from  them,  he  would  pay  it,  with  interest 
and  damages.  This  part  of  the  contract  was, 
by  the  agreement  of  the  parties,  to  be  performed 
in  Mississippi,  where  the  suit  was  brought,  and 
is  now  depending.  The  construction  of  the 
contract,  and  the  diligence  necessary  to  be 
used  by  the  plaintiffs  to  entitle  them  to  a 
recovery,  must,  therefore,  be  governed  by  the 
laws  of  the  latter  State.  (Story  on  Bills,  sec. 
866;  4  Peters,  128;  2  Kent's  Com..  459;  18 
Mass.  R.,  4;  12  Wend.  R.,  439;  Story  on 
Bills,  sec.  76;  4  Johns.  R.,  119;  12  Johns.  R, 
142;  5  East,  124;  3  Mass.  R.,  81;  8  Cowen, 
154;  1  Cowen,  107;  5  Cranch,  298.) 
279*]  'Whatever,  therefore,  may  have  been 
the  intention  of  the  Legislature  in  passing  the 
statute,  and  of  the  Supreme  Court  of  Louisi- 
ana in  the  decision  of  the  case  referred  to, 
neither  can  affect,  in  the  slightest  degree, 
the  case  before  us.  In  Mississippi  the  custom 
of  merchants  has  been  adopted  as  part  of  the 
common  law ;  and  by  that  law  and  their 
statute  law  this  case  must  be  governed.  We 
think,  therefore,  the  protest  offered  by  the 
plaintiff,  as  evidence  to  the  jury,  ought  not 
to  have  been  received  as  evidence  of  present- 
ment of  the  bill  to  the  acceptors  for  payment, 
nor  as  evidence  of  the  dishonor  of  the  bill ; 
which  is  ordered  to  be  certified  to  the  Circuit 
Court  accordingly. 

Mr.  Justice  McLean  :  I  think  the  protest 
was  evidence.  The  notary  made  demand  of 
payment,  at  the  maturity  of  the  bill,  and  we 
know  that  he  had  possession  of  the  bill,  from 
the  fact  of  the  protest  being  made  on  the  same 
day.  Now,  as  the  notary  could  not  make  a 
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legal  demand  in  the  absence  of  the  bill,  the 
fair,  if  not  the  necessary,  inference  is,  that  be 
had  possession  of  the  bill  when  he  demanded 
payment. 

Mr.  Justice  Woodbuky  :  I  regret  being  com 
pelled  to  dissent  from  a  portion  of  the  opinion 
of  the  majority  of  the  court  which  has  just 
been  pronounced.  This  I  should  be  content  to 
do  without  explanation,  if  the  grounds  for  it 
did  not  appear  to  be  misunderstood.  I  do  not 
question  that  a  note  should  be  present  nsu&llv 
when  payment  is  demanded  (Freeman  v.  Boy*- 
ton.  7  Mass.  R.,  488;  17  Mass.  R.  449;  8 
Metcalf,  495);  and  that  a  written  protest  is  the 
proper  evidence  to  show  a  presentment  or  de- 
mand in  the  case  of  a  foreign  bill  of  exchange. 
(8  Wheat.,  883  ;  Burke  v.  McKay,  2  Howard. 
71.)  But,  in  my  view,  a  protest  like  this  was 
competent  evidence  to  be  submitted  to  the 
jury,  in  order  that  they  might  infer  from  it 
that  the  note  was  presented  when  the  demand 
was  made.  That  was  the  point  presented  by 
the  division  of  opinion  between  the  judges  in 
the  court  below.  One  held  it  was  competent 
evidence  from  which  to  make  such  an  in- 
ference, and  the  other,  it  was  not,  and  we  are 
merely  to  decide  which  was  right. 

The  question  of  due  presentment  and  de- 
mand is  a  mixed  one  of  law  and  fact,  and  not 
one  of  mere  law,  unless  all  the  facts  are  first 
conceded  or  agreed.  United  State*  v.  J.Bark- 
er,  1  Paine's  C.  C.  R..  150.)  This  is  in 
analogy  to  the  rule  about  notice,  (t  Petere. 
588.)  In  all  cases  where  it  is  possible  for  the 
jury  on  any  reasonable  hypothesis  to  infer  a 
proper  presentment  from  the  protest  offered,  it 
is  safer  that  the  writing  should  not  be  with- 
drawn from  them,  but  go  in,  and  the  coon 
instruct  the  jury  on  the  whole  evidence  what 
the  law  was  on  such  facts  as  they  might  be 
satisfied  of.  Chancellor  Kent  (8  Com.,  107» 
thinks  it  very  difficult,  in  these  mixed  questions 
of  law  and  fact  about  commercial  paper,  to  do 
'justice  by  any  other  course.  In  this  [*280 
case  the  jury  might  or  might  not  be  satisfied 
of  the  fact  of  the  bill  being  present  when  the 
demand  was  made.  But  why  not  let  them 
pass  on  that  fact?  It  is  manifest  that  no  eril 
or  danger  would  result  from  leaving  the  matter 
to  them,  under  due  instructions  from  the 
court,  provided  there  be  no  legal  obstacle  to 
such  a  course. 

Is  there,  then,  any  such  obstacle? 

It  is  conceded,  on  both  sides,  that  the  pro 
test  is  competent  evidence,  and  contain* 
enough  from  which  the  jury  could  infer  a  de- 
mand of  payment.  That  is  the  most  material 
part  of  the  notary's  duty.  It  is  not  only  so  de- 
scribed in  some  elementary  treatises,  but  the 
duty  of  having  the  note  present,  or  of  calling 
with  it  at  the  hours  of  business  alone,  are  not 
described  separately ;  but  are  involved  or 
implied  in  the-  general  duty  of  maku;  a 
demand.  Thus  Dane,  in  hts  Abridgment. 
Bills  of  Exchange  (art.  11,  sec.  1),  says:  "In 
making  a  protest,  three  things  are  to  be  done 
— the  noting,  demanding,  and  drawing  up 
the  protest."  "The  material  part  is  the  mat 
ing  of  the  demand."  So  the  word  "demand" 
is  at  times  used  as  synonymous  with  the  word 
"presentment"  by  Bailey.  (16  Louisiana  Rep-. 
811.) 

But  the  protest  in  this  case  states  not  only  a. 
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demand,  but  that  payment  of  the  bill  was  re- 
fused, and  that  he  had  it  in  possession,  so  as  to 
make  a  copy  "of  the  original  draft"  on  the 
hack  of  the  protest,  or,  to  use  his  own  words, 
"  whereof  a  true  copy  is  on  the  reverse  hereof 
written,"  and  also  "  demanded  payment  of  said 
draft."  and  wai  answered  "that  the  same 
could  not  be  paid." 

Under  these  expressions,  it  could  hardly  be 
deemed  unfair,  or  any  stretch  of  probability, 
to  infer  that  the  bill  was  present  at  the  de- 
mand, and  the  more  especially  as  the  notary 
knew  it  was  his  duty  to  have  it  present,  and 
does  not  state  that  any  objection  was  made,  or 
refusal  to  pay,  on  account  of  its  absence,  as  he 
should  have  stated,  if  such  was  the  truth.  My 
views  do  not  differ  from  those  of  a  majority  of 
this  court  concerning  the  importance  of  having 
the  principles  as  to  commercial  law,  and 
especially  commercial  instruments,  uniform, 
and  as  little  fluctuating  as  possible;  and  hence 
as  to  them  I  would  make  no  innovation  here. 
But  our  difference  is  rather  on  a  question  of 
evidence.  Thus,  had  the  testimony  offered 
been  submitted  to  the  jury,  and  they  had  in- 
ferred from  it  a  due  presentment  of  the  note,  it 
would  not  change  any  commercial  principle  as 
to  the  necessity  of  presentment,  but  merely 
establish  the  fact  of  presentment  here  on 
evidence  deemed  by  the  jury  to  render  that 
fact  probable.  And  if  juries  should  be  dis- 
posed to  find  such  a  fact  on  slight  testimony,  it 
would  do  no  injury  to  commercial  paper,  or 
commercial  principles,  or  substantial  justice 
between  parties,  but  merely  indicate  an  in- 
creased liberality  as  to  forms,  where  substance 
has  been  regarded,  that  is,  where  the  vital 
point  in  the  transaction  is  beyond  controversy, 
namely,  that  payment  has  clearly  been  de- 
281*]*manded  and  not  made.  Such  a  course 
would  accord,  also,  in  spirit,  with  what  was 
laid  down  by  this  court  in  1  Peters,  588,  that 
rules  as  to  commercial  paper  ought  to  be  formed 
and  construed  so  as  to  be  reasonable  and 
founded  in  general  convenience  and  with  a 
view  to  clog  as  little  as  possible,  consistently 
with  the  safety  of  parties,  the  circulation  of 
paper  of  this  description. 

There  is  nothing  in  the  nature  of  protests 
and  presentments  which  on  principle  requires 
any  increased  strictness  in  the  proof  of  them, 
but,  on  the  contrary,  much  to  justify  every 
reasonable  presumption  in  their  favor.  Any 
holder  would  be  anxious  to  get  his  money  at 
once  of  the  drawee,  and  not  neglect  to  have 
the  note  with  him  so  as  to  give  it  up  on  pay- 
ment and  prevent  delay.  So  would  he  wish  to 
be  paid  and  excused  entirely  from  making 
protest,  rather  than  resort  to  that  and  notice, 
and  suffer  the  delay  of  recovering  it  of  a 
drawer  or  indorser. 

Both  of  these  considerations  strengthen  the 
inference  that  he  and  his  agent  would  present 
the  note,  or  have  it  with  them,  when  demand- 
ing payment,  and  render  it  reasonable,  after 
slight  proof  of  presentment,  to  leave  it  to 
the  opposite  party  to  rebut  that  inference,  so 
natural,  by  stronger  proof  that  the  note  was 
not  present,  if  the  facts  would  warrant  such 
proof. 

Another  consideration  against  requiring  great 
or  greater  rigidity  in  the  evidence  of  a  present- 
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ment  and  form  of  protest,  is  the  fact  that  a  pro- 
test is  of  less  materiality  than  notice. 

As  an  illustration  that  the  notice  is  deemed 
more  material  than  the  protest.  "  omitting  to 
allege  in  the  declaration  a  protest  of  a  bin  is 
only  form,  not  to  be  taken  advantage  of  on  a 

feneral  demurrer."  (1  Dane's  Abr.,  Bills  of 
Ixchange,  ch.  20.  art.  11,  sec.  9;  Lill.  Ent., 
55;  8  Johns.  R.,  202:  Salomons  v.  Stavdey, 
Doug.,  684,  in  note  to  Rushton  v.  AspinaU.) 

But,  omitting  to  state  a  demand  or  notice  is 
bad  after  verdict.    (Doug..  684.) 

Dane,  in  his  Abridgement  (Vol.  I. .  p.  395,  ch. 
20,  art.  10,  sec.  1),  says:  "  Notice  is  very  ma- ' 
terial.  Protests  are  mere  matter  of  form." 
Yet  notice  may  be  very  loose,  and  it  answers  in 
all  cases,  if  it  disclose  merely  the  fact  of  de- 
mand, and  a  reliance  on  the  person  notified  for 
payment.  (Shed  v.  Brett,  1  Pick.,  401;  Miller 
v.  Bank  of  United  Statu,  11  Wheat.,  481;  Gil- 
bert v.  Dennis,  8  Mete.,  495;  2  Johns.  Ch.  R., 
837;  12  Mass.  R.,  6;  4  Wash.  C.  C.  Rep.,  464.) 

"The  notice,  however,  should  inform  the 
party  to  whom  it  is  addressed,  either  in  express 
terms  or  by  necessary  implication,  or,  at  all 
events,  by  reasonable  intendment,  what  the  bill 
or  note  is,  that  it  has  become  due,  that  it  has 
been  duly  presented  to  the  drawer  or  maker, 
and  that  payment  has  been  refused.  (Chitty 
on  Bills.  9th  Lond.  &  10th  Amer.  edit.,  469.) 

But  it  has  again  and  again  been  held,  that 
the  notice  need  not  "state  a  presentment  [*282 
in  express  terms,  and  that  it  will  be  implied 
from  stating  a  demand  and  nonpayment,  and  a 
looking  to  the  indorser.  (9  Peters,  83;  3  Kent's 
Com.,  108;  10  Mass.  R.,  1;  4  Mason,  386;  1 
Johns.  Cas.,  107.)  So,  "Your  note  has  been 
returned  dishonored,"  is  enough  from  which  to 
intend  all.  (See  various  other  illustrations,  ft 
Adolph.  &  Ellis,  499;  5Dowl.,  771;  2  Chit.  R., 
864;  2  Mees.  &  Welsh.,  109.) 

It  may  be  a  letter,  merely  to  that  effect,  and 
need  not  be  a  copy  of  the  protest.  (1  Chit..  2d 
Eng.  &  1st  Amer.  edit..  363,  864,  498,  499;  3 
Camp.  R,  834;  2  Starkie,  232;  Goodwin  v. 
Hartey,  4  Adolph.  &  Ellis,  520,  870;  4Eq.  R., 
48:  see  8  Mass.  R.,  386.)  And  it  has  been 
adjudged,  that  the  notice  need  not  state,  in  ex- 
press terms,  that  the  note  was  present,  or  if 
present  was  exhibited,  if  it  only  contained  mat- 
ter from  which,  by  reasonable  intendment, 
this  can  be  inferred.  (Chitty  on  Bills,  lastedit. , 
469;  2  Peters.  254;  9  Peters,  33.) 

It  not  being  necessary,  then,  to  inform  the  in- 
dorser of  the  presentment  of  the  note  itself,  in 
so  many  words,  there  seems  to  be  no  use  in 
having  the  fact  stated  at  length  in  the  pro- 
test, if  enough  appear  to  render  the  tact 
probable. 

It  would  be  difficult  to  find  a  reason,  in  the 
absence  of  positive  law,  why  the  form  of  the 
protest  should  not  be  dealt  by  as  liberally  as 
that  of  notice;  and  if,  like  the  other,  it  disclose 
a  demand,  allow  the  jury  to  infer  from  that,  as 
in  the  case  of  notice,  that  the  note  was  present. 
Indeed,  a  protest  is  not  required  to  be  in  writ- 
ing at  all  except  in  case  of  foreign  bills,  drawn 
on  persons  abroad.  (1  Chitty  on  Bills,  643; 
Rogers  v.  Stevens,  2  D.  &  E.,  718,  2  Starkie  on 
Ev.,  282;  6  Wheat.,  572:  8  Wheat.,  383;  8 
Wend.,  173;  2  Peters,  179;  1  Cranch,  205.) 
And  then  it  doubtless  originated  in  a  rule  mere- 
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ly  allowing  it  to  be  done  to  save  the  expense 
and  trouble  of  bringing  a  witness  from  abroad 
to  prove  the  fact,  rather  than  making  it  imper- 
ative. 

Instead  of  a  written  protest  being  better  ev- 
idence than  a  witness  of  the  presentment  and 
demand  in  case  of  inland  bills  or  promissory 
notes,  or  even  foreign  bills  drawn  on  persons 
here,  it  is  inferior  evidence  to  witnesses  for 
proving  presentment  and  demand,  and  is  usual- 
ly inadmissible,  except  by  special  statutes.  (1 
Chitty  on  Bills,  405;  8  Pick.,  415;  6  Wheat., 
572;  5  Johns.  R,  875:  4  Wash.  C.  C.  Rep.,  148; 
4  Camp.  R,  129;  2  Howard's  U.  8.  Rep.,  71; 
8  Wheat.,  146.) 

Some  seem  to  suppose  that  there  is  danger  In 
allowing  an  informal  written  protest  to  go  to 
the  jury  as  evidence  to  be  weighed  in  proving 
that  the  note  was  present.  But  there  can  be  no 
more  in  that  than  in  allowing  an  informal 
notice  to  go  to  the  jury.  The  jury  must  be  sat- 
isfied, in  both  cases,  and  should  so  be  instruct- 
ed, that  all  has  been  done  which  the  law  in  both 
requires.  If  there  be  any  defense  in  either  case, 
that  all  proper  has  not  been  done,  it  can  prob- 
283*]  ably  *be  shown  bycounter  evidence  in 
one  as  well  as  the  other.  Why  should  it  not  bet 
And  why  is  not  that  an  ample  security  against 
bring  improperly  charged?  For  the  protest  is 
not  a  written  contract  between  the  parties,  or  a 
sealed  instrument  not  open  to  be  contradicted 
by  parol  evidence.  But  it  is  a  mere  certificate 
of  a  notary,  a  subordinate  officer,  admitted  for 
convenience  as  prima  facte  evidence  of  certain 
facts,  and  allowed  to  that  extent  in  order  to 
save  the  expense  of  witnesses  and  delays,  but 
ought  to  be  always  open  to  be  impaired  or  dis- 
proved by  the  other  party  in  interest,  who  has 
never  been  heard  before  him.  and  of  course 
cannot  reasonably  be  concluded  forever  by  his 
acts.  The  notary  is  not  required  to  swear  to 
them,  when  they  are  admissible  as  evidence,  as 
he  would  be  to  a  deposition,  because  of  his  of- 
ficial obligations  and  standing.  But  the  char- 
acter and  construction  that  properly  belong  to 
bis  certificate  as  evidence  seem  to  be  like  those 
of  a  deposition;  and  if  it  states,  in  so  many 
words,  that  the  note  was  presented,  or  states 
what  justifies  such  an  inference,  there  appears 
to  be  no  good  reason  why  the  contrary  may 
not  be  proved,  if  such  was  the  fact,  and  the  in- 
dorser  be  thus  protected  against  statements  or 
inferences  not  well  founded.  And  the  absurd- 
ity of  the  contrary  course  is  still  more  apparent 
as  to  protests,  when  one  made  by  any  respect- 
able merchant,  and  attested  by  two  witnesses, 
in  the  absence  of  a  notary,  has  the  same  valid- 
ity as  his.  (Chitty  on  Bills,  808;  Story  on  Bills, 
sec.  276.) 

In  NichoUs  v.  Webb  (8  Wheat.,  836),  counter 
testimony  was  held  to  be  admissible  against  the 
minutes  of  a  notary  offered  to  prove  demand  and 
notice. 

So  is  it  admissible,  that  the  notary  mistook 
the  place,  and  did  not.  demand  the  bill  at  the 
place  of  business  for  the  drawee.  (Insurance  Co. 
v.  8hamburgh,  2  Martin's  R.,  N.  8.,  518.) 

In  VandewaU  v.  Tyrrell  (Mood.  &  Malk.,  87), 
counter  evidence  was  offered,  and  avoided  the 
protest,  because  the  clerk  of  the  notary,  and 
not  the  notary  himself,  as  stated  in  the  protest, 
made  the  demand.  (See  Chitty  on  Bills,  495, 
note.) 


This  point  thus  being  established  on  both 
principle  and  precedent,  all  the  danger  or  diffi- 
culty as  to  the  merits  of  the  case,  by  admitting 
a  protest  like  this,  is  obviated.  But  it  is  further 
urged  against  it,  that  presentment  is  aremd 
in  the  declaration,  and  therefore  mutt  be 
proved.  This  we  admit.  (Chitty  on  BflU, 
648-647.)  And  so  is  notice  averred  in  the  dec- 
laration and  notice  of  a  presentment,  and  so 
that  must  be  proved.  (1  Chit.,  688:  Dong., 
654,  680.)  All  we  urge  here  is  to  let  them  be 
proved  by  similar  general  statements,  from 
which  the  similar  inferences  may  be  drawn  in 
one  case  as  the  other,  that  the  note  was  present 
at  the  time  of  the  demand,  unless  the  contrary- 
is  shown — as  it  may  be,  if  true. 

Again,  it  is  said  that  the  forms  of  protest 
generally  state,  that  the  bill  was  present  or  ex- 
hibited. This  is  true.  (1  Chitty,  *895,  [*284 
896, 1st  Amer.  edit. ;  Story  on  Bills  of  Exchange, 
sec.  276,  note.) 

But  we  are  aware  of  no  case  deciding  that 
this  fact  must  be  stated,  in  so  many  word*,  in 
the  protest  itself,  thongh  we  admit  that  the 
jury  must  be  satisfied  that  the  fact  existed. 
Minutes  in  the  book  of  a  messenger  deceased 
have  been  held  to  be  proof  to  be  submitted  toa 
jury  as  evidence  of  due  demand  and  notice. 


iury 
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(WeUh  v.  Barrett,  15  Mass.  R,  880.)  Yet  there 
does  not  appear  to  have  been  a  presentment 
stated,  eo  nomine,  or  that  there  was  any  bat  in- 
ferential evidence  that  he  had  the  note  with 
him.  (See,  also,  North  Bank  v.  Abbott.  18  Pick.. 
469.)  And  it  is  not  a  little  remarkable,  that  the 
only  statute  in  England  (9  and  10  Will.  III.) 
which  prescribes  the  form  of  a  protest,  and 
which  is  in  relation  to  inland  bills  of  five  pounds 
and  upwards,  in  order  to  recover  damages  and 
interest,  the  form  does  not  state  in  so  many 
words  that  the  bill  was  present  or  was  exhib- 
ited, but  merely  ' '  at  the  usual  place  of  abode 
of  the  said  A.  have  demanded  payment  of  the 
bill,"  &c.  (Chitty  on  Bills,  465,  9th  ed.)  In 
such  cases,  precisely  that,  and  that  alone,  mast 
be  done  which  is  contended  for  here,  namely, 
leave  it  to  the  jury  to  infer  the  presence  of  the 
bill  from  its  payment  being  demanded,  and 
any  other  facts  stated,  unless  the  contrary  it 
shown.  Look  at  another  analogy.  It  is  neces- 
sary that  the  exhibit  of  the  note  and  the  de- 
mand be  made  in  the  legal  hours  of  business 
(Chitty  on  Bills,  849,  354;  Ruben  v.  Bonnet,  2 
Taunt.,  888;  2  Camp.,  587;  Parker  v.  Gordon. 
7  East,  885;  1  Maule  &  Selw.,  20.)  But,  as  ii 
respect  to  the  presence  of  the  note,  nocaseholdi 
that  this  must  appear  by  so  many  words  in  the 
protest.  And  it  Is  not  stated,  in  the  common 
forms,  that  the  demand  was  made  in  the  osaal 
hours  of  business.  (1  Chitty  on  Bills,  896.)  On 
the  contrary,  the  iury  are  allowed  or  instructed 
that  they  may  infer,  from  the  statement  of  the 
demand  and  nonpayment,  that  they  were  made 
within  the  proper  hours.  And  if  it  was  not,  the 
other  party  would  doubtless  bo  allowed  to  dis- 
prove it  by  counter  evidence. 

How  can  such  a  case,  then,  be  distinguished 
in  principle  from  this? — except  that  there  r» 
much  less  in  the  usual  form  of  protest  from 
which  to  infer  that  the  bill  was  presented  in  le- 
gal hours,  than  there  is  in  this  protest  from 
which  to  infer  that  the  bill  was  present  when 
the  demand  was  made.  I  am  the  more  iwH— d 
also,  to  the  opinion,  that  this  protest  is  coav 
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petent  evidence,  because,  under  a  special  law 
in  Louisiana,  pawed  March  13th,  1827,  such 
protests  have  been  adjudged  sufficient.  Their 
law  uses  the  word  "  demand  "  when  describing 
what  the  protest  shall  contain,  and  such  a  pro- 
test is  there  allowed  to  go  to  the  jury  as  evi- 
dence from  which  to  infer  that  the  note  was 
present.  (Notts  Executor  v.  Beard,  16  Louisi- 
ana R,  808.) 

The  bill  now  in  dispute  was  on  its  face  pay- 
able in  Louisiana;  and  hence  the  principles 
of  commercial  law  require  that  the  protest 
285*1  *be  made  at  the  time  and  in  the  manner 
prescribed  by  that  State.  (Story  on  Bills  of 
Exchange,  sec.  176;  1  Chitty  on  Bills,  198, 606; 
Story's  Conflict  of  Laws,  sec.  860.) 

Bat  whether  the  statute  of  Louisiana,  pre- 
scribing what  protest  shall  be  sufficient  ought 
to  be  considered  as  affecting  anything  beyond 
i  he  evidence  of  protest  in  its  own  courts,  is  not 
very  clear  on  principle.  (See  cases,  Story  on 
Bills,  Sec  172.) 

Hence,  in  forming  an  opinion,  I  have  placed 
it  mainly  on  general  considerations,  though  in 
the  construction  of  a  Louisiana  statute,  which 
clearly  affected  the  contract,  and  not  the  evi- 
dence; and  where  the  judgment  of  its  court 
clearly  rested  on  the  statute  alone,  about  which 
gome  doubt  exists,  it  ought  unquestionably  to 
control  us  in  respect  to  contracts  made  or  to  be 
fulfilled  there,  even  if  a  departure  from  the  gen- 
eral principles  of  commercial  law.  I  wish,  also, 
to  avert  some  serious  consequences  that  I  ap- 
prehend may  result  from  the  decision  of  the 
majority  of  the  court  in  several  of  the  States  of 
the  Union. 

Bills  of  exchange  drawn  in  one  State  on  per- 
sons in  another  must  be  considered,  under  the 
prevtoua  decisions  of  this  court,  as  foreign 
bills.  (Ibumsley  v.  Sumrall,  2  Peters,  179,  586, 
«88;  Lorudale  v.  Broun,  4  Wash.  C.  C.  R.,  87, 
158;  1  Hill,  44;  12  Pick.,  288;  15  Wend.,  527; 
5  Johns.,  875;  Dickint  v.  Beal,  10  Peters,  579.) 
Demand  of  payment,  then,  cannot  be  proved 
in  suits  upon  them  out  of  the  State  where  pre- 
sented, unless  by  a  written  protest,  according 
to  the  cases  before  cited. 

Whenever  the  protest,  then,  in  such  case, 
does  not  state  in  detail  a  presentment  or  pres- 
ence of  the  bill,  though  stating  a  demand,  re- 
fusal, and  no  objection,  the  protest  must,  as  in 
this  decision,  be  ruled  out  as  incompetent  evi- 
dence; and  the  same  decision  virtually  implies 
that  no  other  evidence  except  the  written  pro- 
test is  admissible  to  show  that  fact,  or  indeed 
any  fact  which  may  be  omitted  by  accident  or 
otherwise  in  the  written  protest,  and  that  no 
inference  can  be  admitted  to  be  drawn  from 
the  protest  as  to  presentment,  when  only  a  de- 
mand, refusal,  and  no  objection  are  stated,  as 
here.  These  consequences,  with  others  before 
named,  I  would  avoid,  by  making  the  protest 
competent  evidence,  and  when  it  showed  a  de- 
mand, refusal,  and  no  objection  explicitly,  as 
here,  would  leave  it  to  the  jury,  from  that  and 
the  other  circumstances,  to  say  whether  they 
were  or  were  not  satisfied  that  the  note  was  pres- 
ent. 

In  this  way  it  is  easy  to  reconcile  full  action 
of  the  jury  on  the  facts  with  that  of  the  court 
on  the  law,  and  this,  too,  without  any  innova- 
tion or  change  in  the  rule  as  to  commercial  pa- 
Howard  4.  U.  S.,  Boo*  1J. 


per,  or  any  violation  of  adjudged  cases,  but 
rather  in  conformity  to  them  and  to  several 
strong  analogies. 

This  court  have  in  other  cases  gone  still  fur- 
ther, and  held,  it  proper  even  to  expand  or  en- 
large the  rules  of  evidence  in  certain  exigencies. 
In  NichoUs  v.  Webb  (8  Wheat.,  832)  the  princi- 
ple laid  *down  by  Lord  Ellenborough,j[*286 
in  Pritt  v.  Fair  dough  (3  Camp.  R.,  805),  as  to 
the  rules  of  evidence,  was  adopted,  namely, 
"  That,  they  must  expand  according  to  the  exi- 
gencies of  society."  And  in  The  Bank  of  Co- 
lumbia v.  Lawrence  (1  Peters,  588),  speaking  of 
a  rule  as  to  diligence,  Thompson,  J.,  says: 
"For  the  sake  of  general  convenience  it  has 
been  found  necessary  to  enlarge  this  rule." 

But  all  I  ask  here  is  to  go  as  far  as  the  exist- 
ing rules  of  evidence  seem  to  justify,  and  let 
reasonable  inferences  and  presumptions  be 
made  by  the  jury  from  all  that  is  stated  in  the 
protest,  and  thus  decide  whether  the  note  was 
not  probably  present  when  the  demand  was 
made. 

Cited-Abb.  Adm.,  130. 


THE  UNITED  STATES,  Appellants, 
«. 

JOHN  C.  McLEMORE. 

Jurisdiction  of  circuit  court— judgment  in  favor 
of  U.  8. — credit*  on — injunction  to  restrain 
collection — costs. 

Although  a  orcult  court,  sitting  as  a  court  of 
law,  may  direct  credits  to  be  given  on  a  judgment 
in  favor  of  the  United  States,  and  consequently 
examine  the  grounds  on  whloh  such  an  entry  is 
claimed,  and  may  direct  the  execution  to  be  stayed 
until  such  an  investigation  shall  be  made,  yet  it 
cannot  entertain  a  bill,  on  tbe  equity  side,  praying; 
that  tbe  United  States  may  be  perpetually  enjoined 
from  proceeding  upon  such  Judgment. 

Nor  can  a  decree  or  judgment  be  entered  against 
tbe  government  for  oosts. 

THIS  was  an  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mid- 
dle Tennessee,  sitting  as  a  court  of  equitv. 

It  is  unnecessary  to  recite  all  the  circum- 
stances which  led  to  the  filing  of  the  bill  in 
equity,  as  it  was  dismissed  for  the  want  of  ju- 
risdiction in  tbe  Circuit  Court.  The  facts  in 
the  case  are  summarily  stated  in  the  opinion  of 
the  court.  It  is  proper,  however,  to  exhibit 
the  account  to  which  the  opinion  of  Mr.  Jus- 
tice Wayne  refers: 


Nora— No  Judgment  can  be  entered  against  the 
United  State*  for  costs. 

No  Judgment  or  decree  can  be  rendered  directly 
against  the  United  States  for  costs.  Tbe  Antelope 
12  Wheat..M« :  U.  S.  v.  Hooe, 3 Cranch,  73 ;  U.  S.  r. 
Barker,  2  Wheat.,  385. 

Judgment  for  the  payment  of  money  cannot  be 
rendered  against  the  United  States  In  any  court, 
except  court  of  claims,  without  Jurisdiction  Is  giv- 
en by  special  act  of  Congress.  Case  v.  Terrell,  11 
Wall.,  198. 

An  existing  right  for  costs,  due  from  the  United 
States  may  be  set  up  as  adefensein  a  suit  brought 
by  the  U.  8.    U.  8.  v.  Blngold,  8  Pet.,  ISO. 
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The  United  States  of  America, 

e. 

Searcy's  Executors  and  Securities. 

Dr.    Robert  Searcy,  late  District  Paymaster,  In  ac- 
count with  the  D.  S. 

To  amount  of  judgment,  21st 

June,  1827 *n,028.41 

To  amount  of  interest  till  20th 
Sept.,  1848, 16  years,  3  months, 
29  Says,    -       -    .  -       -       -      16,50730 


1828,  May  3,  Cr.  by  payment  to  Tho. 

H.    Fletcher.      $1,288.82 
"     Interest  till  20th 
Sept.,    1813.    15 
years,  4  months, 
17  days,    -       -      1,184.00 
"   JulyS,      "    payment  to  Tho. 

H.    Fletcher.  619.25 

1828,  July  8,     "     interest  tiU  20th 

Sept.,  1843,  15 
years,  2  months, 
12  days,    -       •        47838 

"   July  18,    "    payment  to  Tho. 

H.  Fletcher,         1,940.68 
"    interest  till  20th 
8ept.,    1843,    15 
years,  2  months, 
2  days,     -       -      1,786.05 

"   July24,    "    payment  made  to 
Tho.  H.  Fletch- 
er,    -       -       •        498.33 
'•    interest  till  20th 
Sept.,    1843,    16 

Sears,  1  month, 
I  days,    -       -        45534 
*"    Oct.  28,    "    payment  made  to 
»87»]  Tho.  H.  Fletch- 

er,    -       -       -        980.00 
"    Interest  till  20th 
Sept,    1843,    14 
years,10  months 
22  days,    -       -        857.92 
"    Nov.  10,   "    payment  made  to 
Tho.  H.  Fletch- 
er,   -      -      -       716.19 
interest  till  20th 
Sept..    1843,    14 
years.  10  months 
10  days,    -       -        637.54 

1829,  Jan.  15,  "    payment  made  to 

Tho.  H.  Fletch- 
er,   -      -      -       804.00 
"    Interest  till  20th 
Sept.,    1848,    14 
<  years,8  months, 

5  days,     -       -        287.77 

"  Jan.  24,  '*  payment  made  to 
Tho.  H.  Fletch- 
er, -  -  •  49X34 
"  interest  till  20th 
Sept.,  1843.  14 
years,"  months, 
26  days,    -       -        487.91 

"  Jan.  26,  "  payment  made  to 
Tho.  H.  Fletch- 
er, -  •  -  286.67 
"  interest  till  20th 
Sept.,  1843,  14 
years,7  months, 
24  days,    -       •        25139 

"  Aprils,  "  paymentmadeto 
Tho.  H.  Fletch- 
er, -  -  -  1,278.76 
"  interest  till  20th 
Sept..  1848,  14 
years,6  months, 
14  days,    -      -     1,110.48 

"  June  12,  "  paymentmadeto 
James  Collins- 
worth,  -  -  1,16830 
••  interest  till  20th 
Sept.,  1843,  14 
years,  3  months, 
8  days,       -  995.92 

"  June 24,  "  paymentmadeto 
James  Collins- 
worth,  -  -  1,027.75 
"  interest  till  20th 
Sept..  1843,  14 
years,2  months, 
26  days,    -       -        877.40 

"    Oct.  22,    "    paymentmadeto 

978 


$33,62631 


1829,  Oot.22,Cr.  by  James  Collins- 
worth,  - 
"  interest  till  20th 
Sept.,  1843,  18 
years.  10  months 
28  days,    - 

1831,  Oct.  28,  "  paymentmadeto 
James  Collins- 
worth, 
"  Interest  till  20th 
Sept.,  1843,  11 
vears,10  months 
22  days,    - 

1882,  Jan.  1,   "    paymentmadeto 
James   Collins- 
worth, 
"   interest  till  20th 
Sept.,    1843,    11 

Sears.8  months, 
)  days,    • 
"    Sept. 3,    "    paymentmadeto 
James   Collins- 
worth,     - 
"    Interest  till  20th 
Sept.,    1848,    11 


1833,  Jan.l, 


1884,  Jan.l, 


1833,  Jan.  1, 


1839,  Jan.l, 


1831,  Auk.  10, 


y'rsandUdays, 
payment  Ade  to 

James   Collins- 
worth,     - 
interest  till  20th 

Sept.,    1843.    10 

years,8  months, 

todays,   - 
payment  made  to 

Collinsworth, 
interest  till  20th 

Sept.,     IMS,     9 

years.8  months, 

20  days,    - 
payment  made  to 

Collinsworth, 
interest  till  20th 

Sept.,     1843,    10 

years,8  months, 

20  days,    - 
paymen  t  made  to 

J.  P.  Grundy, 
Interest  till  20th 

Sept..     1843,     4 

years3  months, 

20  days,    - 
payment  made  to 

Collinsworth, 
Interest  till  20th 

Sept.,    1843,    12 

years,  1  month, 

10  days,    - 


-     1320.00 

1302.56 
20030 

142.78 
60030 

8513T 
1369.49 
1.16637 
2,10480 


135130 
137930 

75636 
88X09 

558.91 

422.00 

11938 
42530 

30834 


-HMB3T 


Amount  overpaid, 


turn* 


The  case  was  argued  by  Mr.  Mourn,  Attor- 
ney-General, for  tbe  appellant,  and  by  Jfessre. 
Brinies  and  Baton  for  the  defendant. 

Mr.  JutUce  McLean  delivered  the  opinioa  of 
the  court: 

This  is  an  appeal  from  the  decree  of  Um 
Circuit  Court  of  tbe  United  States  for  the  Dis- 
trict of  Middle  Tennessee. 

•The  bill  was  filed  by  McLemore  and  [*288 
Cantwell,  surviving  executor  of  Robert  Searcy, 
deceased,  and  surviving  executor  of  George  4. 
Deoderick,  deceased,  representing  that  a  judg- 
ment was  obtained  by  the  United  State*  against 
the  executors  of  Searcy,  for  the  sum  of  seven- 
teen thousand  and  twenty -eight  dollars  and 
forty-one  cents.  That-  various  payment*  bad 
been  made  on  the  judgment  until  the  whole,  or 
nearly  the  wbole,  had  been  paid.  Thai  the 
last  execution  on  the  judgment  was 
10th  of  January,  1842,  for  a  balance 
on  the  judgment  of  two  thousand  eight 
dred  thirty-two  dollars  and  thirty  -seven 
And  they  state  that  their  payments  wen 
10  different  persons  named,  who  succeed*!  each 
other  in  the  office  of  District  Attorney 
United  States  for  Middle  Tennessee 
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by  the  absence  and  death  of  a  part  of  them  it 
is  difficult  to  show  the  sums  paid.  That  the 
money  was  principally  collected  by  the  district 
attorneys  on  notes  handed  theYnfor  collection, 
the  proceeds  of  which,  when  received,  were  to 
be  applied  to  the  discharge  of  the  judgment. 
That  this  arrangement  was  sanctioned  oy  the 
Treasury  Department.  And  tie  prayer  of  the 
bill  is,  that  the  judgment  may  be  enpined,  &c. 

The  District  Attorney  of  the  United  States 
answerd  the  bill,  and  the  matter  of  payments 
was  referred  to  a  master,  who  reported  a  bal- 
ance against  the  United  States,  after  paying 
the  judgment.  On  this  report,  the  district 
judge  holding  the  Circuit  Court  decreed  a  per- 
RHnal  injunction,  and  that  the  United  States 
should  pay  the  costs. 

There  was  no  jurisdiction  of  this  case  in  the 
Circuit  Court,  as  the  government  is  not  liable 
to  be  sued,  except  with  its  own  consent,  given 
by  law.  Nor  can  a  decree  or  judgment  be  en- 
tered against  the  government  for  costs. 

The  Circuit  Court,  as  a  court  of  law,  may 
direct  credits  to  be  given  on  the  judgment, 
and  having  a  right  to  order  satisfaction  to 
be  entered  on  the  judgment,  consequently  may 
examine  the  grounds  on  which  such  an  entry 
is  claimed,  and  may  direct  the  execution  to 
be  stayed  until  such  an  investigation  shall  be 
made. 

This  bin  is  dismissed. 

3fr.  Justice  Wayne  concurred  in  the  decision 
of  the  case,  but  said  it  appeared  in  the  record 
that  a  different  mode  of  computing  interest 
had  been  pursued  from  that  which  nad  been 
settled  by  this  court.  In  Livingston  v.  Story 
(18  Peters,  371),  the  court  said:  "  The  correct 
role,  in  general,  is,  that  the  creditor  shall  cal- 
culate interest  whenever  a  payment  is  made. 
To  this  interest  the  payment  is  first  to  be  ap- 
plied; and  if  it  exceed  the  interest  due,  the 
balance  is  to  be  applied  to  diminish  the  prin- 
cipal. If  the  payment  fall  short  of  the  interest, 
the  balance  of  interest  is  not  to  be  added  to  the 
principal  so  as  to  produce  interest.  This  rule 
m  equally  applicable,  whether  the  debt  be  one 
289*]  which  expressly  draws  "interest,  or  on 
which  interest  is  given  in  the  name  of  damages. " 
Xor  is  it  to  be  considered,  by  anything  •which 
the  court  has  done  upon  the  motion,  that  any 
sanction  is  given  to  any  other  mode  of  comput- 
ing interest.  » 

Cited— 8  How-  88B;  11  How.,  280;  «  Wall.,  488;  6 
8avy.,S0,221. 

ZELLER'8  LESSEE 

t>. 

JACOB  K.  ECKERT  bt  al. 

Statute  of  limitations— entry  on  land  in  privity 
with  owner— disavowal,  what  wiU  amount  to — 
presumption  of  grant  to  holder — what  will  jus- 
tify practice. 

Under  a  will  which  devised  land  to  the  son  of  the 
testator,  and  provided  that  the  widow  should  con- 
tinue in  possession  and  occupation  al  the  premises 
antU  the  son  arrived  at  the  age  of  fifteen  years. 


she  was  entitled  to  their  possession  and  enjoyment 
until  the  time  when  the  child  would  have  reached 
the  age  of  fifteen  if  he  had  lived,  although  he  died 
before  that  time. 

Her  possession,  therefore,  was  not  adverse  to  the 
heirs  of  the  child,  during  that  period. 

Wherethe  original  possession  by  the  holder  of 
land  is  in  privity  with  the  title  of  the  rightful 
owner,  in  order  to  enable  such  holder  to  avail  him- 
self of  the  statute  of  limitations,  nothing  short  of  an 
open  and  explicit  disavowal  and  disclaimer  of  hold- 
ing under  that  title,  and  assertion  of  title  in  himself 
brought  home  to  the  other  party,  will  satisfy  the 
law. 

The  burden  of  proof  is  on  the  holder  to  establish 
such  a  change  in  the  character  of  the  possession. 

The  statute  does  not  begin  to  run  until  the  pos- 
session becomes  tortious  and  wrongful  by  the  dis- 
loyal acts  of  the  tenant,  which  must  be  open,  con- 
tinued, and  notorious,  so  a*  to  preclude  all  doubt 
as  to  the  character  of  the  holding,  or  the  want  of 
knowledge  on  the  part  of  the  owners. 

In  this  case  there  was  evtdenoe  enough  given 
upon  this  point  to  authorize  the  court  below  to 
submit  the  question  of  adverse  possession  to  the 
jury,  and  advise  them  that  a  foundation  was  laid 
upon  which  they  might  presume  a  grant  for  the 


purpose  of  quieting  the  title. 

The  whole  charge  of  the  judge  to  the.  jury  is  in- 
corporated into  this  record.   This  mode  of  making 


up  the  error  books  is  exceedingly  inconvenient  and 
embarrassing  to  the  court,  ana  is  a  departure  from 
familiar  and  established  practice. 

So  far  as  error  is  founded  upon  the  bill  of  excep- 
tions incorporated  into  the  record,  it  lies  only  to 
exceptions  taken  at  the  trial,  and  to  the  ruling  of 
the  law  by  the  judge,  and  to  the  admission  or  rejec- 
tion of  evidence.  And  only  so  much  of  the  evi- 
dence as  may  be  necessary  to  present  the  legal 
questions  thus  raised  and  noted  should  be  carried 
into  the  bill  of  exceptions.  All  beyond  serves  to 
incumber  and  confuse  the  record,  and  to  perplex 
and  embarrass  both  court  and  counsel. 

The  earlier  forms  under  the  statute  giving  the 
bill  of  exceptions  are  models  which  it  would  be 
wise  to  consult  and  adhere  to. 

THIS  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  to  bring  up  for  review 
certain  instructions  to  the  jury  in  an  action  of 
ejectment  brought  by  the  plaintiff  in  error 
against  the  defendants  in  error,  and  in  which 
the  latter  obtained  the  verdict. 

Frederick  White  was  the  owner  of  the  prem- 
ises in  question,  being  part  of  a  small  tract  of 
land  situate  in  the  County  of  Lancaster,  Penn- 
sylvania, of  which  he  died  seized  in  March, 
1708.  leaving  a  last  will  and  testament  by  which 
he  devised  the  said  land  in  fee  to  Frederick 
White,  Jun.,  his  only  child,  who  was  then 
about  four  years  of  age.  He  also  provided  in 
the  will  that  his  widow  should  continue  in 
'possession  and  occupation  of  the  prem-  [*290 
ises  till  the  son  arrived  at  the  age  of  fifteen. 

The  widow  married  again  in  about  nine 
months  after  the  decease  of  her  husband,  Fred- 
erick White,  to  one  George  Eckert.  One  of 
the  defendants,  Jacob  K.  Eckert,  is  a  son  of 
that  marriage,  who  was  born  in  1799.  The 
other  defendants  claim  under  him. 

Frederick  White,  Jun.,  the  son,  died  in  1800, 
then  about  six  years  of  age,  leaving  his  mother 
and  Jacob  K. Eckert, the  half  brother,  surviving. 

The  mother  resided  upon  the  farm  about  one 
year  and  then  left  the  possession;  but  her 
husband  had  the  charge  of  it,  occupying 
and   improving  the  land,    leasing   the  same 


Note.— As  to  requisites  of  advene  possession,  see 
aote  to  Ricard  v.  Williams,  T  Wheat.,  50. 

As  to  disclaimer  by  tenant  of  landlord's  title,  and 
Oat  tenant  who  disclaims  becomes  trespasser  and 
kit  possession  adverse,  see  note  to  Willison  v.  Wat- 
ktas,!Pet.,  43. 

Howard  4. 


As  to  the  occupancy  necessary  to  constitute  adverse 
possession,  see  note  to  Ewing  v.  Bernet,  11  Pet., 

At  to  exceptions,  and  what  particularity  tn  is  nee- 
ceesarv  in  order  to  a  review  in  apellate  court, nee  note 
to  Moore  v.  Bank  of  Metropolis,  13  Pet.,  808. 
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and  receiving  the  rents  and  profits,  till  their 
son  became  of  age,  when  he  went  into  the  pos- 
session and  management,  and  he  and  those 
claiming  under  him  have  been  in  the  possession 
and  occupation  of  the  same  down  to  the  present 
time.  The  farm  has  always  been  occupied, 
improved,  and  claimed  as  belonging  to  the 
haft-brother,  first  by  Eckert,  the  father,  during 
his  minority,  and  afterwards  by  the  son  (Jacob 
K.)  himself,  and  those  under  him.  Large  and 
valuable  improvements  have  been  made  while 
it  was  thus  occupied. 

Frederick  White,  the  testator,  was  a  native 
of  Germany,  and  emigrated  to  this  country  as 
early  as  1755,  and  soon  after  settled  in  Lan- 
caster County,  and  purchased  the  premises  in 
question,  where  he  resided  till  his  death,  in 
1798,  being  then  about  eightyyears  of  age. 

The  lessors  of  the  plaintiff  claim  to  De  the 
descendants  of  a  half-sister,  whom  he  left  in 
Germany,  and  to  be  the  beirs-at-law  of  Fred- 
erick White,  Jun.,  the  deceased  son.  Evidence 
was  given  on  the  trial  tending  to  establish  the 
heirship  derivable  from  this  source,  and  which 
constitutes  their  title  to  the  premises. 

It  further  appeared,  that,  as  early  as  1808,  a 
family  of  the  name  of  Bonert,  another  branch 
of  the  descendants  of  the  half-sister,  instituted 
[an]  action  of  ejectment  against  George  Eckert, 
the  father  of  the  defendant,  in  the  Common  Pleas 
of  Lancaster  County,  to  recover  the  premises, 
as  the  heirs  of  the  deceased  son,  Frederick 
White,  Jun.  This  litigation  appears  to  have 
been  continued  till  1810,  when  the  controversy 
was  referred  to  arbitrators,  and  an  award  made 
against  the  plaintiffs. 

Another  suit  in  ejectment  was  brought  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Pennsylvania,  by  the  same 
plaintiff,  which  ended  in  a  compromise  be- 
tween the  parties,  in  1818,  by  whom  it  was 
agreed  that  the  property  should  be  appraised, 
the  plaintiffs  to  have  one  third,  and  Jacob  K. 
Eckert,  the  half-brother,  the  remaining  two 
thirds;  and  that  they  should  cast  lots  in  order 
to  determine  which  of  the  parties  should  have 
the  land,  and  pay  the  valuation  according  to 
their  proportion.  The  land  was  appraised  at 
the  sum  of  $24,000;  the  plaintiffs  got  the  right 
291*]  "to  make  their  election,  and  they  chose 
the  land,  by  which  they  became  obligated  to 
pay  to  Eckert  the  sum  of  $16,000,  in  one  year 
from  the  time  the  election  was  made.  They 
failed  to  make  the  payment  in  pursuance  of  the 
agreement,  and.  in  1838  a  judgment  was  recov- 
ered against  them  for  the  amount,  and  interest, 
and  all  their  right  and  title  to  the  property  was 
sold  on  execution,  under  the  judgment,  to  Jacob 
E.  Eckert,  the  half-brother. 

It  further  appeared  that  the  lessors  of  the 
plaintiff  in  the  present  suit,  called  the  Shultz 
heiss  branch  of  the  descendants  of  the  half-sister, 
also  brought  suits  against  George  Eckert,  exec- 
utor of  the  estate  of  Frederick  White,  the  tes- 
tator, to  recover  their  share  of  the  personal 
property,  in  the  Common  Pleas  of  Lancaster 
County,  which  in  1810  was  referred  to  arbitra- 
tors, and  an  award  made  against  them. 

The  latter  were  the  only  suits  instituted  by 
this  branch  of  the  heirs  till  the  present  suit  was 
instituted  to  recover  the  real  estate,  which  was 
commenced  in  April.  1884,  and  of  course  has 
been  pending  for  nearly  twelve  years. 

•SO 


When  the  testimony  closed,  the  counsel  far 
the  plaintiff  prayed  the  court  to  instruct  the 
jury,  that,  inasmuch  as  the  widow  of  Frederick 
White  was  directed  by  his  will  to  keep  poon- 
sion  of  the  land  until  the  son  to  whom  it  wis 
devised  should  arrive  at  the  age  of  fifteen,  the 
possession  by  her  and  her  husband  was  to  be 
considered  in  the  character  of  trustees  of  the 
estate  for  his  benefit;  and  after  his  death,  for 
the  benefit  of  those  who  might  be  entitled  to  the 
inheritance  as  heirs-at-law;  and  that  the  posses- 
sion, therefore,  was  not  adverse  to  the  plaintiffs 
title;  that  the  trust  having  once  attached,  the 
possession  of  Eckert  and  wife  could  not  become 
adverse  to  the  title  of  the  cestui*  gut  trust. 

Which  instruction  the  court  refused,  sod 
charged  the  jury  as  follows: 

"That,  however  true  it  might  be,  in  point  of 
fact,  that  the  widow  and  her  husband  did  enter 
upon  and  continue  the  possession  of  the  land 
as  trustees  for  young  White,  or  his  heirs,  op  to 
any  stated  period,  the  legal  consequence*  as- 
serted by  the  plaintiff's  counsel  would  not  re- 
sult. A  trustee  of  any  description  may  dua- 
vow  and  disclaim  his  trust,  though  it  is  in  the 
utmost  bad  faith,  or  in  violation  of  his  express 
agreement,  from  which  time  his  possession  of 
lands,  money,  or  chattels.held  under  an  origin- 
al trust,  becomes  adverse,  so  as  to  bar  an  action 
of  account  after  six  years,  or  an  ejectment  in 
twenty-one  years  after  notice  of  the  disavowal, 
disclaimer,  and  adverse  possession  is  given  to 
the  person  entitled  to  the  benefit  of  the  execu- 
tion of  the  trust."  "That  notice  of  the  dis- 
claimer puts  the  true  owner  under  the  same 
obligation  to  reclaim  the  possession  within  the 
fixed  period,  as  if  no  trust  had  ever  existed; 
and  it  matters  not  whether  the  trust  began  by 
the  voluntary  act  of  the  trustee,  or  the  law 
made  him  a  trustee  against  his  *will,  as  [*293 
the  result  of  his  situation  or  conduct.  And 
further,  "That  taking  all  the  testimony  in  the 
cause  in  connection,  the  court  thought  the  jury 
would  be  justified  in  finding  that  the  pnsceoaoo 
of  the  defendants,  from  the  death  of  young 
White,  was  adverse  to  the  right  and  title  of  the 
plaintiff,  and  that  George  Eckert  held  it  for 
his  son ;  and  that,  should  this  be  their  opinion, 
the  statute  of  limitations  began  to  run  against 
the  right  in  1809,  and  had  its  full  effect  in  1610. 
by  a  continued  adverse  possession  of  twenty- 
one  years." 

The  court  also  instructed  the  jury  that  they 
were  authorized,  from  the  fact  of  the  lemon  of 
the  plaintiff  having  made  a  claim  to  the  estate 
of  Frederick  White,  Sen.,  as  early  as  1806,  and 
afterwards  abandoning  it  till  1834,  together 
with  the  other  facts  and  circumstances  in  the 
case,  to  presume  a  grant  to  Jacob  K.  Eckert 
from  the  heirs. 

To  all  which  instructions  the  counsel  for  the 
plaintiff  excepted,  and  a  verdict  was  rendered 
for  the  defendants. 

The  cause  was  argued  by  Mr.  Chatto  I 
Ingertoll  for  the  plaintiff  in  error,  and  Mr. 
Scott  for  defendants. 

Mr.  Ingertoll,  for  the  plaintiff  in  error,  tub 
that  the  opinion  of  the  Circuit  Court  was,  thtt 
the  plaintiff  was  barred  by  limitation.  But  the 
widow  was  directed  by  the  will  to  bold  the 

groperty  for  the  child,  and  both  she  and  her 
usband  were  trustees  for  the  child  and  ha 
heirs.    The  trust  once  existed;  that  is  eeraia- 
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But  the  court  say  that  a  trustee  may  disavow 
his  trust,  and  establish  his  own  right,  "though 
it  is  in  the  utmost  bad  faith,  or  in  violation  of 
his  express  agreement."  It  is  very  true  that  a 
trustee  may  disavow  his  trust,  and  give  notice 
that  he  means  to  hold  the  properly  in  his  own 
right;  and  in  such  case  the  other  party  is  re- 
quired to  take  care  of  himself.  But  the  law 
will  not  sanction  bad  faith.  In  the  charge  of 
the  court,  it  is  said.also,  that  the  effect  of  the  rec- 
ord and  writings  introduced  in  evidence  was 
for  the  court  to  decide;  but  the  question  was  a 
mixed  one  of  law  and  fact.  (7  Wheat.,  585;  5 
Peters,  438.  440.  491,  493;  11  Peters  51;  6 
Peters.  743;  8  Peters,  48;  4  Peters,  500;  10 
Peters,  221,  226.) 

These  cases  do  not  sustain  the  doctrine  stated 
by  the  Circuit  Court,  namely,  that  "a  trustee 
of  any  description  may  disavow  and  disclaim 
his  trust,  though  it  it  is  in  the  utmost  bad  faith, 
or  in  violation  of  his  express  agreement ;  from 
which  time  his  possession  of  lands,  money,  or 
chattels,  held  under  an  original  trust,  becomes 
adverse,  so  as  to  bar  an  action  of  account  after 
six  years,  or  an  ejectment  in  twenty -one,  after 
notice  of  the  disavowal,  disclaimer,  and  ad- 
verse possession  is  given  to  the  person  entitled 
to  the  benefit  of  the  execution  of  the  trust." 

The  case  in  2  Sch.  &  Lefr.,  628,  636,  is 
stronger,  it  must  be  admitted,  in  favor  of  the 
doctrine,  but  the  case  in  14  Serg.  &  Rawle, 
293*l*570.does  not  bear  out  the  Circuit  Court. 
(See  1  Binney,575,  and, also,  14  Serg,  &  Rawle, 
333.) 

The  Pennsylvania  cases  all  look  to  the  fair- 
ness of  the  transaction,  but  here  the  court  say 
that  it  was  natural  for  the  party  holding  to  be- 
lieve that  the  property  belonged  to  him,  and 
that  these  German  heirs  must  have  known  that 
the  trustee  was  claiming  it  in  his  own  right. 
Mr.  Scott,  for  defendants: 
There  is  no  bill  of  exceptions  in  the  record. 
It  ought  to  be  signed  and  sealed,  and  this  court 
cannot  notice  an  exception  which  docs  not  come 
up  in  that  way.  (3  Peters,  418;  4  Peters.104; 
3  Wheat.,  651.) 

The  charge  of  the  judge  below  has  been 
misunderstood.  He  inculcates  no  immoral 
principles.  It  was  necessary  for  the  jury  to 
find  the  intention  of  the  party,  for  it  is  one  of 
the  elements  of  adverse  possession.  If  it  is 
natural  for  a  father  to  consider  himself  as  hold- 
ing property  for  his  son,  then  this  natural  feel- 
ing is  one  of  the  evidences  of  intention,  and  it 
was  not  wrong  in  the  judge  to  indicate  to  the 
jury  all  the  sources  from  which  they  would  be 
enabled  to  find  the  intention. 

The  intention  is  important.    (5  Peters, 438, 
440,  500.) 

The  Judge  in  his  charge  refers  to  the  escheat 
laws  of  Pennsylvania,  by  which  the  estate 
would  have  gone  to  the  half-brother  for  the 
want  of  other  heirs  of  young  White,  with  the 
unsettled  state  of  the  laws  of  descent  for  more 
than  thirty  years  afterwards,  and  says,  it  "is  a 
powerful  consideration  in  our  minds  to  denote 
a  contrary  intention."  (See  Purdon's  Digest, 
884,  or  2  Dallas,  552,  or  2  Smith,  425;  3  Yeates, 
400.) 

So  the  law  stood  until  overruled  by  7  Serg.  & 
Rawle,  397,  in  1831.  Was  it  a  fault  or  crime  in 
a  father  to  hold  for  his  son,  under  this  state  of 
the  law,  or  in  a  judge  to  say  so? 
Howard  4. 


Statutes  of  limitations  are  to  be  enforced  by 
courts,  and  disabilities,  in  order  to  exonerate  a 
party  from  their  operation,  are  not  to  be  heaped 
one  upon  another.  (7  Serg.  &  Rawle,  209;  1 
Watts,  841.) 

It  has  been  said  that  the  judge  argued  the 
case  too  much.  But  this  court  has  nothing  to 
do  with  the  comments  of  the  court  below 
upon  evidence;  its  only  province  is  to  correct 
mistakes  in  law.     (4  Peters,  1;  3  Howard, 205.) 

The  charge  expressly  says  that  the  jury  are 
to  decide,  without  being  bound  by  the  opinion 
of  the  court. 

It  is  also  said  that  the  claim,  having  been 
made  within  eighteen  years,  will  prevent  the 
statute  from  running.  The  statute  of  Pennsyl- 
vania requires  the  suit  to  be  brought  within 
twenty-one  years,  and  a  suit  upon  some  collater- 
al matter  is  not  sufficient.  If  there  is  no  such 
exception  in  the  statute,  the  court  can  make 
none.  The  very  fact  of  litigation  shows  f *294 
the  possession  to  have  been  adverse.  (8  How- 
ard. 674.)      . 

The  statute  of  limitations  is  found  in  2  Dal- 
las, 281,  or  2  Smith,  299. 

There  are  no  exceptions  on  the  record  of  this 
case,  and  no  instructions  asked.  White  died  in 
1798,  and  directed  his  widow  to  keep  posses- 
sion, but  not  for  his  son,  as  is  said  by  the  other 
side.  The  will  is  not  in  the  record,  and  is  only 
found  in  the  charge  of  the  judge.  But  it  is 
stated  in  1  Binney,  576.  The  widow's  fifteen 
years  were  out  in  1809.  She  married  again  in 
1798,  and  the  defendants  sold  and  leased  the 
property.  In  1 809  some  claimants  appeared  and 
brought  suits,  which  were  compromised.  The 
language  of  the  judge  which  is  complained  of 
contains  the  doctrine  of  this  court.  (7  Wheat., 
585,  549;  8  Peters.  48,  62;  4  Peters.  500;  5  Pe- 
ters, 488,  440, 491-498;  10  Peters,  221. 226;  see, 
also,  Preston  on  Abstracts,  876:  1  Watts,  275; 
7  Johns.  Ch.  Rep.,  100;  3  Howard,  411;  1 
Howard,  189.) 

Mr.  IngertoU,  in  reply: 

The  agreement  of  counsel  which  is  found  in 
the  record  removes  all  difficulty  which  might 
arise  from  there  being  no  bill  of  exceptions 
signed  and  sealed.  The  reason  why  such  an 
agreement  was  made  is  that  there  were  two 
ejectments  pending,  in  one  of  which  there  was 
a  long  trial,  and  the  court  gave  the  charge 
which  is  in  the  record.  In  the  second  case  it  was 
thought  unnecessary  to  have  another  charge, 
and  we  agreed  to  bring  the  case  up,  adopting 
the  charge  in  the  first  case.  The  case  comes  up 
somewhat  irregularly,  but  Judge  Sergeant  has 
said  that  short  pleadings  are  sanctioned  by  the 
bill  of  rights. 

There  is  only  one  main  point  in  the  case, 
which  is,  whether  or  not  there  was  an  implied 
trust  in  the  property.  How  far  trusts  are  within 
the  statutes  of  limitation,  see  2  Preston  on  Ab- 
stracts. 375;  7  Johns.  Ch.  R.,  90. 

We  do  not  deny  that  a  trustee  can  repudiate 
the  title  of  his  cestui  que  use,  but  we  say  that 
such  repudiation  must  be  distinct  and  explicit. 
And  as  the  widow  was  directed,  by  her  first 
husband's  will,  to  hold  the  premises  for  the  first 
son  till  fifteen  years  of  age,  she  and  her  second 
husband,  Eckert,  held  as  trustees,  and  no  ad- 
verse possession  took  place.  During  the  first 
six  years,  as  long  as  the  first  son  lived,  it  clear- 
ly was  a  trust,  and  this  trust  was  never  dis- 

981 


Digitized  by 


Google 


SUPBEME  COUKT  OF  THE  UNITED  STATES. 


1846 


owned.  The  charge  of  the  court  below  included 
the  discussion  of  this  fact  of  adverse  possession, 
and  thus  excluded  the  jury  from  the  considera- 
tion of  what  belonged  to  them  alone.  We  say, 
therefore,  that  there  was  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

According  to  the  true  construction  of  the  will 
295*1  of  Frederick  "White,  we  are  inclined  to 
think  that  the  widow  was  entitled  to  the  posses- 
sion and  enjoyment  of  the  premises  in  question 
down  to  the  year  1809,  when  the  son  would 
have  arrived  at  the  age  of  fifteen  had  he  sur- 
vived,, notwithstanding  his  death  in  1800,  some 
nine  years  short  of  that  time,  as  the  testator 
probably  intended  the  rents  and  profits  during 
this  period  as  a  part  of  her  provision  in  the  set- 
tlement of  his  estate.  The  right  of  entry,  there- 
fore, did  not  accrue  to  the  lessors  of  the  plaint- 
iff till  that  time.  Then  the  widow  and  her  hus- 
band were  bound  to  surrender  the  possession  to 
the  son  had  he  lived,  and  of  consequence  to  his 
heirs-at-law  in  the  event  of  his  death. 

The  statute  of  limitations  attached  and  began 
to  run  from  this  period,  provided  the  evidence 
is  sufficient  to  raise  an  adverse  possession  on  the 
part  of  the  defendants,  in  hostility  to  the  title 
of  the  heirs. 

This  suit  was  commenced  in  April,  1834, 
some  twenty-five  years  from  the  time  the  right 
of  entry  accrued.  The  statute  of  limitations 
in  the  State  of  Pennsylvania  is  twenty-one 
years. 

The  original  possession  of  Eckert,  the  hus- 
band of  the  widow,  being  confessedly  in  sub- 
ordination to  the  title  of  the  younger  White 
during  his  lifetime,  and  after  his  decease  to  the 
title  of  the  heirs-at-law,  down  to  1800,  when 
the  right  to  occupy  under  the  will  ceased,  the 
burden  lay  upon  him  to  establish  a  change  in 
the  character  of  the  possession  after  this  period ; 
and  being  thus  in  privity  with  the  title  of  the 
rightful  owner,  nothing  short  of  an  open  and 
explicit  disavowal  and  disclaimer  of  a  holding 
under  that  title,  and  assertion  of  title  in  him- 
self, or  in  his  son,  the  half-brother,  brought 
home  to  the  lessors  of  the  plaintiff,  will  satisfy 
the  law.  Short  of  this,  be  will  still  be  regarded 
as  holding  in  subserviency  to  the  rightful  title. 
There  are  authorities  maintaining  the  doctrine, 
that  a  party  standing  in  the  relation  of  Eckert 
to  the  title  in  question  is  incapable  in  law  of 
imparting,  by  any  act  of  his  own,  an  adverse 
character  to  his  possession ;  and  that,  in  order 
to  deny  or  dispute  the  title,  he  must  first  sur- 
render the  possession,  and  place  the  owner  in 
the  condition  he  stood  before  the  possession  was 
taken  under  him.  This  doctrine  was  supposed 
to  govern  the  rights  of  trustee  and  cestui  que 
trutt,  landlord  and  tenant,  vendor  and  vendee, 
tenants  in  common,  &c.,  and  that  no  lapse  of 
time  would  lay  a  foundation  for  a  statute  bar 
to  the  right  of  entry  by  reason  of  an  adverse 
possession  between  parties  standing  in  this  re- 
lation, or  any  others  in  like  privity. 

The  law,  however,  has  been  settled  other- 
wise. The  trustee  may  disavow  and  disclaim 
his  trust;  the  tenant,  the  title  of  his  landlord 
after  the  expiration  of  his  lease ;  the  vendee,  the 
title  of  his  vendor  after  breach  of  the  contract; 
and  the  tenant  in  common,'  the  title  of  his  co- 
tenant;  and  drive  the  respective  owners  and 
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claimants  to  their  action  within  the  period  of 
the  statute  of  limitations.  *(2  Bos.  &  [*296 
Pull.,  542;  5  Burn.  &  Aid..  232;  Cowp.,  217:2 
Stark.  Ev.,  887;  7  Johns.  Ch.  R..  90; 20  Johns. 
R.,  565;  4  Scrg.  &  Rawle,  310;  7  Wheat.,  548: 
8  Peters,  52,  O.  &  H.'s  note,  pt.  1,  nota  807, 
311,  and  cases;  8  Sen.  &  Lefr.,  833;  2  Jack.  & 
Walk.,  1,  191.) 

The  only  distinction  between  this  class  of 
cases  and  those  in  which  no  privity  between 
the  parties  existed  when  the  possession  com- 
menced is  in  the  decree  of  proof  required  to 
establish  the  adverse  character  of  the  possession. 
As  that  was  originally  taken  and  held  in  mib- 
serviency  to  the  title  of  the  real  owner,  a  clear, 
positive  and  continued  disclaimer  and  disavow- 
al of  the  title,  and  assertion  of  an  adverse  right, 
and  to  be  brought  home  to  the  party,  are  indis- 
pensable before  any  foundation  can  be  laid  for 
the  operation  of  the  statute.  Otherwise,  the 
grossest  injustice  might  be  practiced;  for,  with- 
out such  notice,  he  might  well  rely  upon  the 
fiduciary  relations  under  which  the  possession 
was  originally  taken  and  held,  and  upon  the 
subordinate  character  of  the  possession  as  the 
legal  result  of  those  relations. 

The  statute,  therefore,  does  not  begin  to  op- 
erate until  the  possession,  before  consistent 
with  the  title  of  the  real  owner,  becomes  tor- 
tious and  wrongful  by  the  disloyal  acts  of  the 
tenant,  which  must  be  open,  continued,  and 
notorious,  so  as  to  preclude  all  doubt  as  to  the 
character  of  the  holding,  or  the  want  of  knowl- 
edge on  the  part  of  the  owner.  If  be  then 
neglects  to  enforce  his  rights  by  action  within 
the  period  fixed  by  the  statute,  the  loss,  as  in 
every  other  case  of  the  kind,  is  attributable  to 
his  own  laches,  and  not  to  the  law. 

The  main  question,  therefore,  here  is.  at  to 
the  sufficiency  of  the  proof.  It  appears  that  at 
early  as  1809  the  heirs  claiming  here  instituted 
actions  against  Eckert,  as  executor  of  Frederick 
White,  the  testator,  to  recover  their  share  of 
the  personal  estate,  as  next  of  kin  to  the  younger 
White,  which  were  resisted,  on  the  ground  the 
whole  estate  belonged  to  the  half-brother,  and 
the  claim  defeated.  Another  branch  of  the 
same  family,  at  an  earlier  date  (1808).  instituted 
actions  of  ejectment  to  recover  their  share  of 
the  real  estate,  which  were  resisted  upon  like 
ground,  and  like  result.  Both  branches  of  the 
litigation  were  brought  to  a  close  in  1810.  The 
latter  branch  (not  the  parties  here)  again  renew- 
ed the  litigation  to  recover  the  realty  in  1814, 
which  terminated  in  1818  by  compromise,  with 
a  view  to  put  an  end  to  the  controversy,  but 
which  fell  through  by  reason  of  the  failure  of 
the  plaintiffs  to  fulfill  the  conditions  of  the  set- 
tlement. 

The  present  is  the  first  suit  brought  by  this 
branch  of  the  heirs  to  recover  the  real  estate, 
and  which  was  commenced  after  the  lapse  of 
twenty-five  years  from  the  time  their  right  of 
entry  accrued,  and  after  the  lapse  of  the  tame 
period,  also,  from  the  termination  of  a  litajn 
tion  on  behalf  of  themselves  and  their  ro-bein 
•to  recover  the  estate,  real  and  personal,  [*207 
in  which  the  present  defendant  succeeded. 
During  all  this  time  their  title  has  been  dna- 
vowecf.and  resisted,  and  the  right  and  title  of  the 
half-brotbcr  of  the  younger  White  asserted  and 
maintained;  and  the  properly  occupied,  culti- 
vated, and  improved  under  this  claim  of  tfeW 
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and  ownership;  and  portions  of  it  are  now  in 
possession  of  bona  fide  purchasers,  upon  which 
Urge  and  valuable  erections  and  improvements 
hare  been  made. 

We  are  satisfied,  therefore,  that  the  court  be- 
low were  right  in  submitting  the  question  of 
adverse  possession  to  the  jury;  as  there  was  ev- 
idence enough,  even  within  the  strictest  rules 
of  law  on  this  subject,  arising  out  of  the  fidu- 
ciary relation  in  which  the  defendant  original- 
ly stood  to  the  title,  to  make  this  the  duly  of 
the  court.  And,  further,  looking  at  alt  the 
facts  and  circumstances  disclosed  at  the  trial, 
and  characterizing  the  possession,  occupation, 
and  improvement  of  the  property,  we  cannot 
say  that  any  error  was  committed  in  also  ad- 
vising the  jury  that  a  foundation  was  laid  upon 
which  they  might  presume  a  grant  for  the  pur- 
pose of  quieting  the  title. 

Twenty  years'  possession  by  one  of  two  ten- 
ants in  common,  accompanied  with  an  exclu- 
sive appropriation  of  the  rents  and  profits,  ac- 
quiesced in  by  the  co-tenant,  has  been  held  to 
afford  the  presumption  of  a  conveyance  from 
the  party  out  of  the  possession  (Cowp.,  217), 
and  the  same  length  of  time,  coupled  with 
other  circumstances,  a  conveyance  or  release  of 
an  equity  of  redemption  to  the  mortgagee  in 
possession.     (9  Wheat.,  490,  497,498.) 

The  facts  and  circumstances  in  this  case,  in 
connection  with  the  length  of  the  possession 
and  occupation,  are  much  stronger  in  favor  of 
allowing  the  presumption,  than  existed  in  sev- 
«ral  cases  where  the  doctrine  has  been  ap- 
plied. 

The  charge  of  the  court  below  is  a  most  elab- 
orate one,  discussing  at  large  both  the  law  and 
the  facts  upon  general  principles  and  upon  au- 
thorities, as  well  as  in  reference  to  the  particu- 
lar questions  involved,  and  the  whole  incorpo- 
rated into  the  record.  Some  of  the  comments, 
both  upon  the  law  and  the  facts,  are  justly  lia- 
ble to  the  criticisms  made  by  the  learned  coun- 
sel on  the  argument.  But,  looking  at  the  whole 
case,  and  the  main  grounds  upon  which  it  was 
placed  before  the  jury,  we  cannot  sny  that  the 
appellate  court  should  interfere,  or  that  the 
parts  obnoxious  to  the  criticisms  afford  ground 
of  review  and  reversal  on  a  writ  of  error. 

This  mode  of  making  up  the  error  books  is 
exceedingly  inconvenient  and  embarrassing  to 
the  court,  and  is  a  departure  from  familiar  and 
established  practice. 

bo  far  as  error  is  founded  upon  the  bill  of  ex- 
ceptions incorporated  into  the  record,  it  lies 
only  to  exceptions  taken  at  the  trial  to  the  rul- 
ing of  the  law  by  the  judge,  and  to  the  admis- 
sion or  rejection  of  evidence.  (1  Bac.  Abr., 
298»J  779 ;  Bull.  N.  P.  ,816.)  Beyond  this  »we 
have  no  power  to  look  into  the  bill,  on  a  writ 
of  error,  as  it  is  the  creature  of  statute,  and  re- 
stricted to  the  points  stated.  (18  Edw.  I.,  ch. 
31.)  And  only  so  much  of  the  evidence  given 
on  the  trial  as  may  be  neccessary  to  present  the 
legal  questions  thus  raised  and  noted  shall  be 
carried  into  the  bill  of  exceptions.  All  beyond 
serves  only  to  incumber  and  confuse  the 
record,  and  to  perplex  and  embarrass  both 
court  and  counsel. 

We  have  no  concern,  on  a  writ  of  error, 
with  questions  of  fact,  or  whether  the  finding 
of  the  jury  accords  with  the  weight  of  the  evi- 
dence. The  law  has  provided  another  remedy 
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for  errors  of  this  description,  namely,  a  motion 
in  the  court  below  for  a  new  trial,  on  a  case 
made.  More  attention  to  the  practice  in  draw- 
ing up  the  bill  of  exceptions,  and  to  method 
and  order  in  making  up  the  error  books,  would 
greatly  relieve  the  court,  and  enable  counsel  to 
bring  out  more  readily  and  distinctly  for  con- 
sideration the  legal  questions  involved.  The 
earlier  forms  under  the  statute  giving  the  bill 
of  exceptions  are  models  which  it  would  be 
wise  to  consult  and  adhere  to. 

We  think  the  judgment  in  the  Circuit  Court 
should  be  affirmed. 

Cited-6  How.,  876,  289;-.ll  How.,  168;  17  How..  14; 
18  How.,  262;  1  Black.,  220;  2  Wood.  *  M.,  143, 199 ; 
2  Cliff.,  677. 


JOHN  KNOX,  JAMES  BOGGS,  and  JAMES 
A.  KNOX,  trading  under  the  firm  of  Knox, 
Boggs  &  Co.,  Appellants, 
«. 
PEYTON  SMITH  et  al.,  Defendants. 

Court  of  Equity  no  jurisdiction  where  remedy 
may  be  had  at  law — conflicting  executions  out 
of  State  and  federal  courts — case  must  be  made 
by  bill  and  proof,  not  by  answer. 

A  bill  In  chancery,  wblcb  recites  that  the  com* 
plalnanta  bad  recovered  a  Judgment  at  law  In  a 
court  of  the  United  States,  upon  which  an  execu- 
tion had  Issued  and  been  levied  upon  certain  prop- 
erty by  the  marshal;  that  another  person,  claiming 
to  hold  the  property  levied  upon  by  virtue  of  some 
fraudulent  deed  of  trust,  bad  obtained  a  process 
from  a  State  court,  by  which  the  sheriff  had  taken 
the  property  out  of  the  hands  of  the  marshal,  and 
praying  that  the  property  might  be  sold,  cannot  be 
sustained.  * 

If  the  object  bad  been  to  set  aside  the  deed  of 
trust  as  fraudulent,  the  fraud,  with  the  facta  con- 
nected with  It,  should  have  been  alleged  In  the 
bill. 

There  exists  a  plain  remedy  at  law.  The  marshal 
might  have  brought  trespass  against  the  sheriff,  or 
applied  to  the  court  of  the  United  States  for  an  at- 
tachment. 

No  relief  can  be  given  by  a  court  of  equity,  un- 
less the  complainant,  by  bis  allegations  and  proof, 
has  shown  that  he  is  entitled  to  relief. 

THIS  was  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  West 
Tennessee,  sitting  as  a  court  of  equity.  The 
appellants  had  filed  a  bill  against  the  defend- 
ants, which  bill  was  dismissed  by  the  Circuit 
Court. 

The  facts  in  the  case  were  these: 

On  the  28d  of  March.  1889,  Probert  P.  Coll- 
ier, of  the  County  of  Tipton  and  State  of  Ten- 
nessee, executed  to  Peyton  Smith,  of  the  same 
State,  a  deed  of  trust,  reciting  the  indebted- 
ness of  Collier  to  sundry  persons,  and  proceed- 
ing as  follows: 

*"  Now,  the  above  named  creditors,  [*290 
to  wit,  Robert  B.  Clarkson,  Jordan  Brown, 
Isaac  Killough,  Stephen  Smith,  James  D. 
Holmes,  Samuel  A.  Holmes,  Joseph  T.  Collier, 
and  Forsythe,  Goodwin  &  Co.,  merchants  of 
New  Orleans,  being  willing  to  wait  and  give 
the  further  indulgence  of  eighteen  months 
longer  from  the  date  of  this  indenture  with  the 
said  Probert  P.  Collier,  upon  having  their  debts 
and  the  interest  accruing  thereon;  and  the  said 
Probert  P.  Collier  being-willing  to  give  them  a 
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certain  assurance  that  their  money  shall  be 
paid  at  the  expiration  of  eighteen  months  from 
this  date;  and  the  said  Probert  P.  Collier  being 
extremely  desirous  to  save  harmless  and  secure 
from  all  liabilities  his  indorserg  as  above  de- 
scribed on  the  several  notes  already  specified  in 
this  indenture  as  such  indorsers. 

"  Now,  therefore,  this  indenture  witnesseth, 
that  the  said  Probert  P.  Collier,  as  well  in  con- 
sideration of  securing  the  said  Robert  B.  Clark- 
son,  Jordan  Brown,  Isaac  Killough,  Stephen 
Smith,  James  D.  Holmes.  Samuel  A.  Holmes, 
Joseph  T.  Collier,  and  Forsythe,  Goodwin  & 
Co.,  merchants  of  New  Orleans,  in  the  faithful 
payment  of  their  debts  and  interest  as  afore- 
said, and  securing  and  saving  harmless  his  in- 
dorsers as  aforesaid,  as  also  the  sum  of  one 
dollar  to  him,  the  said  Probert  P.  Collier,  in 
hand  paid  by  the  said  Peyton  Smith,  the  receipt 
whereof  is  hereby  acknowledged,  hath  this  day 
granted,  bargained,  sold,  transferred,  assigned 
and  set  over,  and  by  these  presents  doth  grant, 
bargain,  sell,  transfer,  assign,  and  set  over  unto 
the  said  Peyton  Smith  the  following  real  estate 
and  personal  property,  to  wit,  as  hereafter  de- 
scribed, to  wit:" 

The  deed  then  enumerated  several  tracts  of 
land,  some  slaves,  horses,  mules,  and  furniture, 
and  proceeded  as  follows: 

"And  each  and  every  of  them  to  the  said 
Peyton  Smith,  his  heirs  and  assigns,  to  the 
proper  use  and  behoof  of  the  said  Peyton  Smith, 
his  heirs  and  assigns,  forever. 

"  In  trust,  however,  and  to  the  intent  and 
purpose,  that  if  the  said  three  notes,  payable 
to  the  said  Robert  B.  Clarkson,  for  six  hun- 
dred and  twenty-five  dollars  each,  dates  as 
above  described:  also  the  note,  payable  to  Jor- 
dan Brown,  for  one  hundred  and  eighty-two 
dollars,  on  which  said  note  there  has  a  judg- 
ment been  obtained  before  Robert  J.  Mitchell, 
justice  for  said  county;  also  the  note,  payable 
at  the  Memphis  Bank,  indorsed  by  Joseph  T. 
Collier,  James  D.  Holmes,  and  Samuel  A. 
Holmes,  for  five  hundred  and  forty-four  dol- 
lars, now  in  judgment  in  the  Tipton  Circuit 
Court;  tbe  one  payable  to  Forsythe,  Goodwin 
&  Co.,  commission  merchants  of  New  Orleans, 
for  five  hundred  and  sixty-one  dollars,  now  in 
a  judgment  as  above  described;  also  the  note, 
payable  to  Isaac  Killough,  for  four  hundred 
and  twenty-one  dollars,  now  in  a  judgment  as 
before  described;  tbe  one  payable  to  Randolph 
Merchants'  Association,  for  two  hundred  dol- 
lars, indorsed  by  Gabriel  Smither,  James  D. 
300*]  Holmes,  'and  Samuel  Glass,  dates  as 
above  described ;  the  one  payable  to  Stephen 
Smith,  for  nine  hundred  dollars,  dates  not  rec- 
ollected; the  one  payable  to  the  Branch  Bank 
of  tbe  State  of  Tennessee,  at  Sommerville,  for 
five  hundred  and  eighty-one  dollars,  dates  not 
recollected,  indorsed  by  Joseph  T.  Collier  and 
James  Hudley;  the  one,  payable  to  James  D. 
Holmes,  and  Samuel  A.  Holmes,  merchants, 
for  three  hundred  and  fifty  dollars,  due  and 
payable  1st  of  January,  1839;  the  note,  paya- 
ble to  Joseph  T.  Collier,  for  the  sum  of  four 
hundred  dollars,  dates  not  recollected.  All  of 
the  above  notes  not  well  and  truly  paid,  with 
all  lawful  interest  accruing  thereon ;  and  if  each 
of  his  indorsers,  as  appear  on  the  several  notes 
described  in  this  indenture,  are  not  entirely  se- 
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cure  from  each  and  all  of  their  liabilitiei  by 
him,  the  said  Probert  P.  Collier,  or  some  other 
person  for  him,  before  the  expiration  of  eight- 
een months  from  this  date:  then,  and  in  that 
case,  the  said  Peyton  Smith,  in  executing  this 
trust,  hereby  taken  upon  himself,  advertise  the 
said  real  and  personal  property  for  the  space  of 
twenty  days,  in  a  paper  printed  at  Randolph, 
Tennessee,  and  by  written  advertisements,  at 
four  of  the  most  public  places  in  the  county, 
one  of  which  shall  be  at  the  court-house  door 
of  the  county  aforesaid,  that  he  will  expose  to 
the  highest  bidder  the  said  land  and  negroes. 
horses,  mules,  household  furniture,  and  kitchen 
furniture,  spinning  machine  and  loom,  the 
barouche  and  harness,  wagon  and  gear,  and 
blacksmith's  tools;  one  of  the  said  lots  in  the 
town  of  Covington,  the  one  on  which  the  said 
Probert  P.  Collier  resides,  on  a  particular  day. 
for  ready  money ;  and  if  the  mosey  be  not  still 
paid  on  thai  day,  designated  as  aforesaid,  then 
the  said  Peyton  Smith  shall  proceed  to  sell  tbe 
above  described  real  and  personal  property  for 
ready  money  to  the  highest  bidder,  and,  after 
such*  sale,  to  make  good  and  sufficient  deed* 
and  bills  of  sale  in  fee  for  said  property,  con- 
veying all  the  right  and  title  the  said  Probert 
P.  Collier  or  his  heirs  may  have  in  and  to  tbe 
same. 

"  And  this  indenture  further  witnesseth.  that 
the  said  Probert  P.  Collier  is  to  still  keep  and 
retain  the  said  land  and  personal  property  as 
above  described  in  his  own  possession,  subject 
forall  losses  which  tbe  said  property  may  sus- 
tain until  the  expiration  of  eighteen  months 
from  this  date;  and  provided,  nevertheless,  that 
if  the  said  money  and  interest  should  be  paid 
before  the  day  of  sale  herein  mentioned,  and  his 
indorsers  secure  from  liabilities  as  aforesaid, 
then  this  indenture  to  be  wholly  void  and  of 
no  effect,  either  in  law  or  equity. 

"  In  witness  whereof,  the  said  Probert  P. 
Collier  hereunto  sets  his  hand  and  seal,  this,  the 
28d  of  March.  1839. 

"ProbbrtP.  Collier,    [skal.1 
"  Peyton  Smith.  [seal.] 

,"  Witnessed  by 

"J.  P.  Farkington, 

"  F.  M.  Green." 

•On  the  4th  of  December,  1839,  f*301 
Knox,  Boggs  &  Co.,  citizens  of  Pennsylvania, 
brought  a  suit  in  the  District  Court  of  the 
United  States,  possessing  circuit  court  luris- 
diction,  and  sitting  for  the  District  of  West 
Tennessee,  against  Thomas  Eckford  and  Pro- 
bert B.  Collier,  as  indorsers  of  sundry  promis- 
sory notes  held  by  Knox,  Boggs  &  Co. 

On  the  8th  of  April,  1840,  a  judgment  wa» 
rendered  against  these  defendants  in  the  above 
court,  for  tbe  sum  of  $3,582.20. 

On  the  24th  of  April,  1840.  a  writ  of  >ri/s- 
eia»,  founded  on  the  foregoing  judgment,  was 
issued,  and  the  execution  levied  on  seventeen 
negroes  and  four  mules,  as  the  property  of  P. 
P.  Collier,  being  a  part  of  the  property  included 
within  the  deed  to  Peyton  Smith. 

A  forthcoming  bond  was  taken,  with  the  fol- 
lowing condition: 

"  Now.  if  the  said  P.  P.  Collierthall  defifw 
the  property  at  Covington,  on  tbe  Slat  day  of 
September,  1840,  then  and  thero  to  be  sold  to 
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satisfy  said  judgment  and  coat,  then  this  obli- 
gation to  be  void;  else,  to  remain  in  full  force. 


(Signed) 


'  P.  P.  COLLIER. 

'  M.  Bryan. 
'  Hy.  Feezer 
'  Fbkd.  R.  Smith. 


SEAL. 
SEAL. 

'seal. 

SEAL. 


About  this  time,  although  the  record  does 
not  say  precisely  when,  Smith,  the  trustee,  ap- 
plied to  the  judge  of  the  District  Court  for  an 
injunction  to  restrain  the  sale,  upon  the  ground 
that  the  property  belonged  to  him  and  not  to 
coBier,  but  the  judge  declined  to  grant  it.  He 
then  applied  to  the  Chancery  Court  at  Browns- 
ville (a  State  court  of  Tennessee),  and,  upon 
filing  his  bill  for  relief,  obtained  an  injunction. 

On  the  21st  of  September,  1840,  when  the 
property  was  to  be  delivered  under  the  forth- 
coming bond,  the  marshal  made  the  following 
return: 

"  Bond  forfeited,  and  sale  of  the  negroes  and 
amies  levied  on  enjoined  by  order  of  the  Chan- 
cery Court  at  Brownsville.  21st  Sept.,  1840. 
"Rob't  J.  Chester,  Mar.  West  Tenn." 

On.the  27th  of  October,  1840,  an  alias  fieri 
facia*  was  issued  upon  the  judgment  in  the 
District  Court,  and  placed  in  the  hands  of  the 
marshal,  who  levied  it,  on  the  6th  of  Novem- 
ber: upon  the  same  negroes  and  mules  which 
were  the  subjects  of  the  former  execution.  An- 
other forthcoming  bond  was  given  for  the  de- 
livery of  the  properlv  on  the  5th  of  December, 
1840. 

On  the  20th  of  November,  1840,  the  Chan- 
cery Court  at  Brownsville  issued  the  following 
order: 
302*]    '"State  of  Tennessee: 

"  To  the  Sheriff  of  Tipton  County,  greeting: 

"  Whereas,  it  hath  been  represented  unto  the 
Chancellor,  in  our  Chancery  Court  at  Browns- 
ville, in  the  western  division  of  the  State  of 
Tennessee  aforesaid,  on  the  part  of  Peyton 
Smith,  trustee,  &c. ,  complainant,  that  he  has 
lately  exhibited  his  amended  bill  of  complaint 
in  our  said  Chancery  Court,  against  KnoS, 
Boggs  &  Co.,  P.  P.  Collier,  and  Robert  J. 
Chester,  defendants,  to  be  relieved  touching 
the  matters  therein  complained  of;  in  which 
said  bill  it  is,  among  other  matters,  set  forth, 
that  the  said  defendants  are  combining  and  con- 
federating to  injure  the  complainant  touching 
the  matters  set  forth  in  said  bill,  and  that  their 
actings  and  doings  in  that  behalf  are  contrary 
to  equity  and  good  conscience. 

"We,  therefore,  in  consideration  of  the 
premises,  do  strictly  command  you,  the  said 
sheriff  of  Tipton  County,  Tennessee,  that  you 
do  absolutely  seize  and  take  into  your  posses 
nion. immediately  and  forthwith,  at' all  hazards, 
the  following  negro  slaves,  to  wit:  Jack,  Jim, 
Jane.  Marcella,  Zilpha,  Washington,  Marga- 
ret. Doll,  Bryant,  Toney,  Catharine,  Cully, 
Cynthia,  Sam,  John,  Clara,  and  Lucinda,  here- 
tofore levied  on  by  the  marshal  of  West  Ten- 
nessee, as  the  property  of  said  Collier,  to  satisfy 
a  judgment  in  favor  of  said  Knox,  Boggs  & 
Co. ;  and  do  you  safely  and  securely  keep  said 
slaves,  so  that  you  have  them  forthcoming  to 
abide  the  further  order  of  our  said  Chancery 
Court;  and  this  you  shall  in  no  wise  omit,  under 
the  penalty  prescribed  by  law. 

"  Witness,  Sheppard  M.  Ashe,  clerk  and 
master  of  our  said  court,  at  office,  in  Browns- 
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ville,  this  second  Monday  in  November,  1840, 
and  in  the  65th  year  of  American  Independ- 
ence. 
"Sheppard  M.  Ashe,  Clerk  and  Master." 

On  the  5th  of  December,  1840,  when  the  sec- 
ond forthcoming  bond  was  due,  the  sheriff, 
acting  under  the  order  of  the  Chancery  Court 
of  the  State,  and  the  marshal,  acting  under  the 
execution  issued  by  the  District  Court  of  the 
United  States,  both  made  returns. 

The  sheriff's  return  was  as  follows: 

"Levied  this  attachment  on  all  the  within 
named  negroes,  except  Jim,  who  was  not  found, 
nor  was  he  levied  on  by  the  marshal  of  Ten- 
nessee.        J.  Horne,  Sheriff  Tipton  County. 

"  Dec.  5th,  1840." 

The  marshal's  return  was  as  follows: 

"The  property  executed,  delivered  accord- 
ing to  bond ;  and  then  arrested  from  me  by  the 
sheriff  of  Tipton,  under  an  order  of  the  Chan- 
cery Court  at  Brownsville;  bill  filed;  see  in- 
closed. Rob.  J.  Chester,  Mar. 

"  5th  Dec.,  1840." 

•On  the  8th  of  April.  1841,  Knox,  [«303 
Boggs  &  Co.  filed  a  bill  in  the  District  Court 
of  the  United  States  (the  same  court  in  which 
they  had  obtained  their  judgment),  reciting  all 
the  circumstances  of  the  case, stating  that  Smith 
claimed  under  a  fraudulent  deed  of  trust,  and 
alleging  that  a  State  court  had  no  right,  power 
or  jurisdiction, to  enjoin  the  process  issued  from 
the  District  Court;  that  Collier  and  the  securi- 
ties upon  the  delivery  bond  combined  and  con- 
federated with  Peyton  Smith  to  prevent  the 
sale  of  the  property  levied  upon,  and  so  defeat 
the  execution  of  the  complainants,  who  had 
now  no  adequate  and  complete  remedy  at  law. 
The  bill  prayed  that  Collier  and  Smith  and  all 
the  securities  might  be  made  defendants  to  an- 
swer, and  that  the  property  might  be  sold  to 
pay  the  judgment  obtained  by  the  complain- 
ants. 

Some  of  the  defendants  demurred  to  the  bill 
but  the  demurrers  were  overruled,  and  they 
were  ordered  to  answer. 

On  the  10th  of  November,  1841,  the  Chan- 
cery Court  at  Brownsville  passed  the  follow- 
ing decree  in  the  case  of  the  bill  which  had 
been  filed  by  Peyton  Smith,  and  in  which  he 
had  obtained  an  injunction,  as  before  stated: 

"  Be  it  remembered,  that  this  cause  came  on 
to  be  heard  on  this,  the  tenth  day  of  Novem- 
ber, eighteen  hundred  and  forty-one,  before 
the  Hon.  A.  McCampbell,  Chancellor,  upon 
the  orders  pro  confesso  against  said  defendants. 
And  it  appearing  to  the  satisfaction  of  the 
court,  that  in  March,  eighteen  hundred  and 
thirty-nine,  defendant  Collier  made  a  deed  con- 
veying to  complainant,  amongst  other  things, 
the  following  negro  slaves,  to  wit:  Jack,  Jim, 
Washington.  Margaret.  Doll,  Marcella,  Zilpha, 
Bryan,  Toney,  Catharine,  Cully,  Chloe,  Phil- 
lis,  Sam,  John,  Lucinda,  and  Cynthia;  which 
said  deed  was  executed  by  said  Collier  to  com- 
plainant in  trust  to  secure  the  payment  of  cer- 
tain debts  in  the  same  specified;  and  by  the 
terms  of  said  deed  said  Collier  was  to  remain  in 
possession  of  the  property  conveyed  in  the  same 
for  the  space  of  eighteen  months  from  and  after 
the  execution  of  said  deed ;  and  in  the  event 
that  the  debts  specified  in  said  deed  were  not 
paid  on  or  before  the  expiration  of  the  eighteen 
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months  from  the  time  of  the  execution  of  said 
deed,  the  property  specified  in  the  same  was  to 
be  sold  by  complainant,  and  the  proceeds  aris- 
ing from  said  sale  to  be  applied  by  him  to  the 
liquidation  and  settlement  of  the  debts  set  forth 
in  said  deed. 

"And  it  further  appearing  that  said  deed 
was  duly  proven  and  registered,  and  that  the 
debts  specified  in  said  deed  are  bonafide,&nd  due 
and  owing,  with  the  exception  of  about  five  hun- 
dred dollars,  which  has  been  paid  by  said  Coll- 
ier since  the  execution  of  said  deed;  and  that- 
said  deed  was  executed  in  good  faith,  and  there 
is  no  fraud  in  the  same. 

"  And  it  further  appearing  to  the  satisfaction 
304*]  of  the  court,  that  after  *the  execution, 
probate,  and  rejristration  of  said  deed,  defend-- 
ants  Knox,  Boggs  &  Co.  recovered  a  judg- 
ment in  the  District  Court  of  the  United  States, 
in  the  eighth  circuit,  for  the  State  of  Tennessee, 
at  Jackson,  for  about  the  sum  of  three  thousand 
four  hundred  and  sixty-two  dollars  and  twenty 
cents;  upon  which  said  judgment  a  writ  of 
fieri  facias  issued  to  defendant  Chester;  who, 
by  virtue  of  said  writ  of  fieri  facias,  seized  and 
took  into  his  possession  said  negro  slaves,  Jack, 
Jim,  Washington,  Doll,  Marcella,  Zilpha,  Bry- 
ant, Toney,  Cartharine.  Cully,  Chloe,  Phillis, 
Cynthia,  Sam,  John,  and  Lucinda,  and  that 
defendant  Chester  was  about  to  sell  and  dis- 
pose of  said  negro  slaves. 

"  And  it  further  appearing  to  the  satisfaction 
of  the  court,  that  defendants  acquired  no  lien 
on  any  of  said  several  negro  slaves  by  vir- 
tue of  their  said  judgment  and  execution;  and 
that  said  slaves  ought  not  to  be  appropriated  in 
satisfaction  of  the  same.  "  It  is  therefore  or- 
dered, adjudged  and  decreed  by  the  court, 
that  the  injunction  heretofore  awarded  in  this 
cause  be  made  perpetual;  and  that  said  defend- 
ants, Knox,  Boggs&Co.,  and  said  Robert  J. 
Chester,  be,  and  are  hereby  restrained  per- 
petually from  selling  or  otherwise  controlling 
either  of  said  slaves  under  and  by  virtue  of  said 
judgment  and  execution. 

"It  is  further  ordered,  that  the  sheriff  of 
Tipton  County  deliver  said  negroes  over  to 
complainant;  that  complainant  pay  all  costs 
herein  expended,  for  which  execution  may 
issue.  And  that  complainant  recover  of  de- 
fendants Knox,  Boggs  &  Co.,  and  Robert  J. 
Chester,  the  costs  of  suit  herein  expended;  and 
that  defendant  Collier  recover  of  complainant 
the  cost  by  him  about  this  suit  expended ;  for 
which  execution  may  issue." 

In  April,  1848,  the  respondents  answered  the 
bill  filed  by  Knox,  Boggs  &  Co.  in  the  District 
Court.  It  will  only  be  necessary  to  refer  to  the 
answers  of  8mith  and  Collier.  Smith  denied 
that  the  deed  of  trust  made  to  him  was  fraudu- 
lent as  against  creditors,  but  averred  that  the 
same  was  made  in  good  faith ;  that  he  was  gov- 
erned by  no  other  feeling  or  desire  than  a  wish 
to  discbarge  his  duty  as  trustee;  that  the  eettui 
que  trust  looked  to  him  to  protect  the  property; 
denied  all  combination  and  confederation  with 
any  person,  &c.,  &c.  Collier  admitted  the  truth 
of  the  facts  as  they  are  set  forth  in  the  preced- 
ing part  of  this  statement,  denied  that  the  deed 
to  Smith  was  fraudulent,  but  averred  that  it 
was  made  in  good  faith,  &c,  &c. 

In  May,  1842,  a  general  replication  was  filed 
by  the  complainants. 
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On  the  6th  of  August,  1843,  interrogatories 
were  filed  on  the  part  of  the  complainants,  and 
the  depositions  of  four  persons  taken.  Chester, 
the  marshal,  was  asked  to  state  the  value  of  the 
property  conveyed  by  the  deed  of  trust,  to 
which  he  answered  as  follows: 

Answer.  "  I  believe,  from  the  ages,  &c,  of 
the  negroes  mentioned  *in  the  deed  of  [*805 
trust,  and  what  I  saw  of  them  when  delivered 
to  me,  that  they  were  worth,  at  the  date  of  con- 
veyance, seven  to  eight  thousand  dollars;  I  do 
not  know  what  the  mules  and  horses  are  worth, 
nor  am  I  acquainted  with  the  value  of  the  land 
or  the  town  Jots." 

Harris  and  Smith  answered  as  follows: 

Answer.  "  1,  J.  W.  Harris,  have  examined 
the  deed  referred  to  in  said  interrogatory,  and 
suppose  the  negroes,  judging  from  their  age 
and  size,  as  stated  in  said  deed  of  trust,  to  hare 
been  worth,  at  the  dat«  of  said  deed,  seven 
thousand  six  hundred  and  fifty  dollars;  not 
being  personally  acquainted  with  but  few  of 
them,  can  only  state  their  value  from  what  ap- 
pears to  be  their  ages  in  the  deed.  Horses  sod 
mules  supposed  to  be  worth  four  hundred  dol- 
lars; household  and  kitchen  furniture  supposed 
to  be  worth  four  hundred  and  eleven  dollars, 
including  spinning  machine,  barouche,  black- 
smith's tools,  and  loom.  As  to  the  land,  I  have 
no  idea  what  it  was  worth,  never  having  been 
upon  it  that  I  know  of.and  not  being  acquainted 
with  the  value  of  land." 

"  I,  A.  W.  Smith,  answer  and  say  that  I  am 
acquainted  with  the  property  conveyed  in  the 
deed  mentioned  in  the  above  interrogatory.and 
believe  it  to  have  been  worth.at  the  date  of  the 
said  deed,  ten  thousand  three  hundred  and 
sixty-six  dollars." 

Clarkson  was  interrogated  as  to  the  amount 
which  Collier  owed  to  him,  to  which  he  re- 
sponded, that  it  was  a  balance  of  eleven  or 
twelve  hundred  dollars. 

On  the  16th  of  October,  1848,  the  cause  came 
on  to  be  heard  on  bill,  answers,  replication, 
ami  proof,  when  the  bill  was  dismissed,  with 
costs.  From  which  decree  an  appeal  brought 
the  case  up  to  this  court. 

The  case  was  argued  by  Mr.  Brinltg  for  the 
appellants,  and  Mr.  Milton  Broom  tot  the  ap- 
pellees. 

Mr.  BritUey,  for  the  appellants: 

It  may  be  proper  to  make  two  statements, 
preliminary  to  arguing  the  points  which  are 
most  material.  The  one  is,  that  the  original 
action  was  instituted  in  the  District  Court  of 
the  United  States  for  West  Tennessee.  That 
was  a  correct  proceeding,  because  that  conn 
had  circuit  court  jurisdiction  imposed  upon  it 
by  the  Act  of  January  18th,  1889.  (5  Litt  A 
Brown's  ed.,  818.) 

The  other  remark  is,  that  the  delivery  bonds 
adverted  to  were  taken  in  conformity  to  the 
laws  of  Tennessee.  They  provide,  that  when 
any  execution  may  be  levied  on  real  or  per- 
sonal property , if  the  debtor  shall  give  sufficient 
security  to  the  officer  to  have  the  goods  and 
chattels  forthcoming  at  the  day  and  place  of 
sale,  it  shall  be  the  duty  of  the  officer  to  takes 
bond  payable  to  the  creditor  for  double  the 
amount  of  execution,  reciting  the  service  of  the 
'execution,  and  the  amount  of  the  [*306 
money  due  thereon,  conditioned  for  the  true 
performance  of  the  same.  (Laws  of  Tennsesee, 
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1801,  ch.  18.  Caruthers  &  Nicholson's  Compila- 
tion. 129.) 

The  Acl  of  Tennessee  of  1881,  ch.  36,  pro- 
vides, in  the  first  section,  that  the  securities  in 
such  a  bond,  if  forfeited,  shall  not  be  responsi- 
ble for  more  than  the  value  of  the  property. 
The  second  section  provides,  that  if  an  execu- 
tion be  levied  upon  personal  property,  and 
bond  and  security  shall  be  given  for  the  de- 
livery of  the  property  upon  the  day  of  sale,  and 
the  bond  shall  be  forfeited,  in  whole  or  in 
part,  then  the  officer  shall  proceed  to  levy  upon 
so  much  of  the  defendant's  property  as  may  be 
found,  as  shall  be  sufficient  to  satisfy  the  exe- 
cution; if  he  finds  no  property  of  the  defend- 
ant, then  he  shall  levy  upon  property  of  the 
security  or  securities  in  said  forfeited  delivery 
bond.  (Laws  of  Tennessee,  Caruthers  & 
Nicholson's  Compilation,  129.) 

Let  us  now  pass  to  the  consideration  of  the 
points  arising  out  of  an  examination  of  the  deed 
of  trust.  It  is  dated  March  14th,  1889;  and  by 
it  Collier  conveys  to  Smith  six  parcels  of  real 
estate,  negroes,  horses,  mules,  furniture,  and 
other  property,  in  trust,  to  pay  certain  notes 
with  interest,  provided  they  are  not  paid  by 
said  Collier,  or  some  other  person  for  him,  be- 
fore the  expiration  of  eighteen  months  from  the 
date  of  the  deed;  if  not  paid  by  that  time. 
Smith  is  to  sell  the  property  at  auction  for 
ready  money.  By  the  deed,  Collier  is  to  keep 
and  retain  the  land  and  personal  property  in  his 
own  possession  until  the  expiration  of  said 
eighteen  months. 

The  deed  is  made  to  secure  the  payment  of 
twelve  notes,  amounting  to  a  trifle  over  $6,000. 
The  value  of  the  property  conveyed,  according 
to  the  testimony  of  Smith,  is  $10,366.  Such 
an  amount  of  property  conveyed  to  secure, 
not  all,  but  a  portion,  of  Collier's  creditors, 
without  any  stipulations  for  a  release,  indi- 
cates fraud  in  regard  to  other  creditors;  more 
especially  as  there  is  no  proof  of  the  validity  of 
the  debts.  By  the  laws  of  Tennessee,  every 
gift,  &c.,  made  with'the  intent  to  delay  or  de- 
fraud creditors  of  their  just  and  lawful  actions, 
suits,  debts,  Ac.,  are  wholly  and  utterly  void, 
except  as  against  the  person  making  the  same. 
(Act  of  1801,  ch.  25,  sec.  2.) 

Again,  the  deed  of  trust  had  matured  before 
the  second  levy  of  the  plaintiff's  execution, and 
the  property  remained  In  the  hands  of  the  debt- 
or; that  is,  the  trustee  had  not  taken  possession 
of  it  at  the  time  limited  for  the  payment  of  the 
money.  There  was  no  proof  that  the  trust  was 
bona  fide.  The  legal  presumption  upon  this 
state  of  facts  is,  that  the  trust  ib  fraudulent  and 
void  as  to  creditors,  and  the  onus  lies  on  the 
trustee  to  prove  the  contrary,  and  to  prove  the 
validity  of  the  debts. 

Possession  remaining  with  the  vendor,  after 
an  absolute  sale,  or  with  the  grantor  or  mort- 
gageor  in  deeds  of  trust  and  mortgage,  after 
307*]  *the  time  when  the  debt  secured  by  the 
latter  should  be  paid,  is  prima  facie  evidence  of 
fraud,  but  the  presumption  of  fraud  may  be 
repelled  by  proof  of  fairness  in  the  transaction, 
arid  that  the  instruments  were  executed  for  an 
adequate  consideration.  (Maney  v.  Killovgh, 
7  Yerger,  440.) 

The  marshal,  therefore,  had  a  right  to  levy  on 
the  slaves  as  the  property  of  the  debtor.  The 
property  had  been  levied  on  by  the  marshal, on 
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the  first  execution,  and  a  bond  taken  before 
the  trust  matured,  and  the  bond  was  forfeited. 
But  that  did  not  prevent  the  trustee  from  tak- 
ing possession  of  the  negroes  after  the  bond 
was  forfeited ;  because  a  forfeiture  of  the  bond 
released  the  property  from  all  lien  or  liability 
on  account  of  the  levy,  and  it  again  became  a 
part  of  the  debtor's  general  property,  and  might 
have  been  taken  by  the  trustee,  without  legal 
hindrance,  so  far  as  the  first  levy  was  con- 
cerned. 

Where  an  execution  is  levied,  and  bond  taken 
for  the  delivery  of  the  property  on  the  day  of 
sale,  the  lien  of  the  execution  continues  until 
the  bond  is  forfeited.  It  is  then  discharged, 
and  the  property  is  subject  to  the  claims  of 
other  creditors.  (Moloney.  Abbott,  3 Humphrey, 
532.) 

The  levy  of  the  marshal  was,  therefore,  valid 
as  against  the  trust,  which,  for  want  of  proof 
to  the  contrary,  was  fraudulent.  This  levy 
vested  the  title  in  the  marshal  for  the  benefit 
of  the  plaintiffs,  to  pay  their  debt  by  execution; 
it  was  a  lien  created  by  law,  which  could  not 
be  enforced  at  law,  because  the  marshal  was 
forcibly  prevented  by  the  interference  of  the 
State  tribunals,  called  into  existence  by  the  de- 
fendants. Their  only  remedy  was  in  equity  to 
enforce  their  lien,  to  prevent  multiplicity  of 
suits,  conflicts  of  jurisdiction,  and  to  inquire 
into  the  fraudulent  conveyance  by  the  deed  of 
trust 

A  judgment  creditor,  having  a  lien  on  per- 
sonal property,  has  a  right  to  come  into  chan- 
cery to  remove  obstacles  thrown  in  the  way  of 
the  due  execution  of  his  process  by  a  levy  and 
seizure  of  the  property  by  a  junior  judgment 
creditor.  (Parrish  v.  Saunders  etal.,8  Humph- 
rey. 431.)  This  is  an  analogous  case. 

The  courts  of  Tennessee  have  decided  that  a 
suit  in  equity  can  be  brought  for  slaves,  from 
the  peculiar  nature  of  the  property.  (LofUn  v. 
Etpy,  4  Yerger,  84.)  A  fortiori,  to  enforce  a 
lien  upon  them. 

Last.  The  State  court  had  no  authority  to 
enjoin  an  execution  issuing  from  a  court  of  the 
United  States.  (McKim  v.  Voorhies,  7  Cranch, 
279;  8  Story  on  the  Constitution,  625,  sees. 
1751,  1752;  United  States  v.  Wilton,  8  Wheat., 
258;  1  Kent's  Com.,  409.)  It  is  true  that  the 
national  courts  have  no  authority  (in  cases  not 
within  the  appellate  jurisdiction  of  the  United 
States)  to  issue  injunctions  to  judgments  in  the 
State  courts:  or  in  any  other  manner  to  inter- 
fere with  their  jurisdiction  or  proceedings.  (8 
Story  on  the  "Constitution,  626,  sec.  f*308 
1758;  Diggs  et  at.  v.  Woleott,  4  Cranch,  179.) 
But  the  federal  court  had  complete  jurisdiction 
in  this  case,  by  injunction,  to  prevent  the  sale 
of  the  property  levied  upon  by  execution  from 
its  court.  (Parker  v.  The  Judges  of  the  Circuit 
Court  of  Maryland,  12  Wheat.,  561.)  And  as 
the  State  and  federal  courts  had  concurrent 
jurisdiction  (Act  of  September  24th,  1789,  sec. 
11;  1  Litt.  &  Brown's  ed.,  78)  of  the  action 
brought  at  law,  and  the  suit  in  equity  which 
arose  out  of  it,  the  federal  court  having  first  ac- 
quired jurisdiction, the  same  cannot  afterwards 
be  taken  from  it  by  the  State  courts.  Under 
such  circumstances,  the  aid  of  the  United  States 
Court  is  not  an  irregular  interference  with  the 
proceedings  of  the  State  tribunal. 

If  the  State  courts  have  jurisdiction  to  en- 
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join  the  marshal  from  selling  specific  property 
in  possession  of  the  defendant,  they  may  enjoin 
for  all  his  property,  or  for  any  number  of  ad  ■ 
verse  claimants;  and  thus,  in  effect,  entirely 
defeat  the  plaintiff's  execution.  At  the  same 
time  an  injurious  conflict  of  jurisdiction  would 
be  produced,  inconsistent  with  the  harmony 
which  ought  to  exist  between  the  State  and 
federal  jurisdictions.  ' '  Where  the  jurisdiction 
of  the  federal  courts  has  once  attached,  no  sub- 
sequent change  in  the  relation  or  conditions  of 
the  parties  will  oust  the  jurisdiction.  The 
strongest  consideration  of  utility  and  conven- 
ience require  that,  the  jurisdiction  being  once 
vested,  the  action  of  the  court  shall  not  be  lim- 
ited, but  that  it  should  proceed  to  make  a  final 
disposition  of  the  subject."  {United  States  v. 
Myertetal.,  2  Brocke'nbrough's  Rep.,  516.) 

Mr.  Milton  Brown,  for  the  appellees: 

The  principal  and  leading  question  in  this 
case  arises  on  the  demurrer  to  the  bill ;  for  if 
this  be  adjudged  for  the  appellees,  there  is  an 
end  of  the  case. 

The  bill,  if  its  allegations  be  true,  states  a 
case  of  clear  and  unembarrassed  remedy  at  law. 
When  analyzed,  it  amounts  to  this:  That  com- 
plainants had  recovered  a  judgment  at  law,  on 
which  execution  issued,  and  had  been  levied 
by  the  'marshal  of  West  Tennessee,  on  seven- 
teen negroes  and  four  mules,  the  property  of 
Collier,  one  of  the  debtors  in  the  execution,  for 
the  forthcoming  of  which,  on  the  day  of  sale, 
a  delivery  bond  had  been  taken,  with  sureties. 

That  one  Peyton  Smith  had  applied  to  the 
Circuit  Court  of  the  United  States,  from  which 
the  execution  had  issued,  for  an  injunction  to 
restrain  the  sale  of  said  negroes;  which  applica- 
tion, however,  was  refused  by  the  court.'  That 
afterwards,  the  property  not  having  been  de- 
livered on  the  day  of  sale,  the  bond  was  for- 
feited ;  and  on  this  judgment  of  forfeiture  an- 
other execution  issued  against  the  defendants 
in  the  original  judgment,  and  also  the  sureties 
in  the  forfeited  delivery  bond ;  on  which  last 
execution  another  levy  was  made,  and  another 
delivery  bond,  with  new  surety,  taken.  The 
309*]  *bili  then  adds:  "  Upon  this  last  execu- 
tion the  marshal  made  the  following  return :" 
"  The  property  executed,  delivered  according 
to  bond,  and  then  arrested  from  me  by  the 
sheriff  of  Tipton,  under  order  of  the  Chancery 
Court  at  Brownsville,  5th  December,  1840." 

The  next  two  paragraphs  then  disclose  the 
points  on  which  the  supposed  equity  of  the  bill 
is  made  to  rest.    They  are  as  follows : 

"And  your  orators  further  show,  that  the 
said  Peyton  Smith,  although  your  honor  re- 
fused to  errant  an  injunction  restraining  the 
sale  of  said  negroes  levied  upon,  has,  by  some 
means  or  other,  procured  from  the  State  courts 
of  the  State  of  Tennessee  a  process  of  injunc- 
tion, or  some  other  process,  enjoining  the  sale 
of  said  negroes  and  property  levied  upon  by 
virtue  of  the  executions  issuing  from  your  hon- 
orable court,  and  has  procured  one  Josiah 
Home,  the  sheriff  of  Tipton  County,  a  citizen 
of  the  State  of  Tennessee,  to  arrest  and  take 
possession  of  said  negroes  from  the  custody  of 
the  marshal  of  this  court;  and  the  said  Josiah 
Home  has  still  possession  of  said  property  so 
levied  upon  as  aforesaid,  and  refuses  to  deliver 
the  same  to  the  marshal  of  the  western  dis- 
trict, to  be  sold  according  to  law. 
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"  Tour  orators  further  show,  that  said  ne- 
groes and  mules  were  the  property  of  said  Pro- 
oert  P.  Collier,  and  liable  to  be  sold  for  the 
debt  due  to  your  orators,  and  that  the  State 
courts  had  no  right,  power  or  jurisdiction,  lo 
enjoin  the  process  issued  from  this  honorable 
court;  and  your  orators  believe,  and  so  charge, 
that  the  said  Collier  and  the  securities  upon 
said  delivery  bond  combined  and  confederated 
with  said  Peyton  Smith  to  prevent  the  sale  of 
the  property  levied  upon,  and  so  defeat  the 
execution  of  your  orators;  and  your  orators 
have  now  no  adequate  and  complete  remedy  at 
law." 

On  these  vague  uncertainties  and  allegations, 
meaning  nothing  and  amounting  to  nothing, 
the  debtors  in  the  original  judgment,  the  sure- 
ties to  both  the  delivery  bonds,  and  Peyton 
Smith  and  the  sheriff  of  Tipton,  are  all  made 
defendants.  And  it  is  only  remarkable  that  in 
this  wholesale  business  the  Chancellor  of  West 
Tennessee  was  not  included. 

The  prayer  of  the  bill  for  specific  relief  is: 
1.  That  the  negroes  "  be  sold  to  pay  the  judg- 
ment due  to  your  orators."  2.  "  That  said  de- 
fendants be  jointly  and  severally  bound  per- 
sonally to  pay  said  judgment  and  interests  lo 
your  orators.  And,  fast.  "  That  said  negroes 
be  forthcoming,  to  abide  the  decree  of  this  hon- 
orable court."  An  injunction  was  prayed  for, 
but  not  granted. 

To  this  bill  the  defendants  severally  demur- 
red. The  demurrers  were  overruled  by  the 
court  below,  and  the  defendants  required  to 
answer.  And  now  comes  up  the  question, 
whether  there  is  sufficient  equity  in  the  bill,  and 
stated  with  sufficient  legal  certainty,  to  authorize 
a  decree  to  be  made  on  it. 

*And  first,  as  to  the  defendant  Pey-  [*310 
ton  Smith,  against  whom  there  is  equity,  if 
against  anyone.  The  point  is,  the  improper 
suing  out  of  process  and  arresting  the  properly 
from  the  possession  of  the  marshal. 

If  it  be  the  design  of  the  bill  to  invoke  tlie 
chancery  powers  of  the  court,  to  control  or  de- 
cide any  real  or  supposed  conflict  between  the 
federal  and  State  judiciaries,  the  exercise  »f 
such  a  power  would  be  alike  unwarranted  sod 
dangerous. 

But  this  is  probably  not  the  object  of  the 
bill.  It  proceeds  on  the  ground  that  thepio- 
cess  was  wholly  and  absolutely  void.  What 
the  process  was,  whether  an  injunction  or  » 
final  process  of  execution,  either  in  law  or 
chancery,  is  not  stated.  The  vague  and  un- 
meaning allegation  is,  that  it  waa  "a  process  of 
injunction.or  some  other  process." 

Nor  is  it  staled  on  what  this  very  uncertsin 
process  was  sued  out,  or  on  what  it  was  found- 
ed ;  whether  on  a  final  decree  in  chancery,  on 
a  final  judgment  at  law,  or  on  an  application 
for  an  injunction,  does  not  appear  with  sir 
degree  of  legal  certainty.  The  allegations  are. 
that  said  Peyton  Smith,  "by  some  means  or 
other,"  "procured  from  the  State  courts  of 
the  State  of  Tennessee  a  process  of  injunction, 
or  some  other  process,"  by  which  the  sale  of 
the  slaves  by  the  marshal  had  been  prevented; 
and  that  the  State  courts  "had  no  right,  power 
or  jurisdiction."  to  issue  this  process. 

Now,  if  these  allegations  be  true,  the  process, 
whatever  it  might  be,  was  absolutely  void,  and 
all  acting  under  it  trespassers.    The  nursosl 
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should  have  paid  no  attention  to  it;  and  if  the 
property  was  taken  without  his  consent,  an 
action  of  trespass  or  trover,  in  his  name,  by 
virtue  of  his  levy,  was  the  plain  remedy.  If  the 
process  in  the  hands  of  the  marshal  was,  as  is 
here  alleged,  wrongfully  and  unlawfully  ob- 
etructed  or  interfered  with,  it  certainly  furnishes 
no  ground  on  which  to  invoke  the  chancery 
powers  of  the  court.  The  case  would  be  much 
nearer  the  province  of  a  grand  jury  than  the 
conscience  of  a  Chancellor. 

In  this  it  is  not  designed  to  intimate,  that,  in 
point  of  fact,  there  was  any  unlawful  or  im- 
proper interference  with  the  rights  of  the  mar- 
shal or  the  complainants.  Nor  is  it  designed 
to  intimate  that  there  was  any  conflict  of  juris- 
diction between  the  federal  and  State  courts. 
It  is  believed  there  was  no  such  interference, 
sad  no  such  conflict.  But  for  the  purposes  of 
the  argument  on  the  demurrer,  the  facts  are 
taken  as  stated  in  the  bill. 

The  attempt  in  the  appellant's  brief  to  sus- 
tain the  bill,  on  the  ground  of  its  being  filed  to 
set  aside  a  fraudulent  deed  of  trust,  finds  no 
support  in  the  allegations  or  frame  of  the  bill 
itself.  The  case  made  in  the  bill  is  the  alleged 
improper  issuance  of  the  process  from  the 
State  courts,  and  the  seizure  of  the  property. 
On  what  this  process  issued,  as  already  clearly 
31 1  *]  shown,  is  not  stated.  There  *is  nothing 
on  the  face  of  the  bill  to  show,  with  sufficient 
legal  certainty,  that  the  existence  of  a  deed  of 
trust  is  the  subject  of  complaint. 

"Every  material  fact  to  which  the  plaintiff 
means  to  offer  evidence  ought  to  be  distinctly 
stated  in  the  premises. "  (Story's  Eq .  PI. ,  sec.  28. ) 
If  fraud  is  charged,  it  must  be  distinctly  and 
clearly  set  out.   (Story's  Eq.  PL,  sec.  251.) 

The  only  reference  in  the  bill  to  a  deed  of 
trust  is  a  mere  historical  reference  in  the  state- 
ment that  Peyton  Smith  had  applied  to  the 
Circuit  Court  of  the  United  States  for  an  in- 
junction, which  was  refused.  It  is  not  charged 
that  any  other  or  further  use  was  ever  made  or 
intended  to  be  made  of  it. 

Before  the  issuance  of  the  "process"  from 
the  State  courts,  of  which  complaint  is  made, 
there  had,  as  appears  on  the  face  of  the  bill, 
been  an  entire  change  in  the  nature  of  the 
question.  The  delivery  bond  had  been  for- 
feited, a  new  statutory  judgment  had  attached, 
a  new  execution  had  issued,  embracing  not 
merely  the  former  defendants,  but  the  sureties 
in  the  delivery  bond  also,  a  new  levy  under 
this  execution  had  been  made,  &c..  &c.  This 
"  process,"  therefore,  which  is  spoken  of  in  the 
bill  in  such  remarkably  indefinite  terms,  might 
have  been  founded  on  an  intervening  judgment 
or  decree  in  chancery,  taking  priority  of  lien, 
as  happened  in  the  case  of  Brown  v.  Olarke, 
decided  at  the  present  term  of  this  court.  In 
that  case  it  was  decided  that,  on  the  forfeiture 
of  a  delivery  bond,  the  first  lien  was  extin- 
guished and  a  new  lien  attached,  and  that  in- 
tervening'liens  might  take  precedence.  May 
this  not  have  been  the  case  in  this  very  instance, 
so  far  as  anything  appears  on  the  face  of  the 
bill?  In  fact,  the  language  of  the  bill  favors 
this  conclusion.  It  says  that, "  by  some  means 
or  other,"  process  was  sued  out.  Does  this  not 
leave  it  wholly  uncertain  whether  this  process 
was  obtained  by  "  means"  of  a  deed  of  trust.or 
by  that  "other"  means  referred  tot  But  again, 
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the  bill  says  there  was  sued  out  "a  process  of 
injunction,  or  some  other  process,"  thus  leaving 
it  entirely  uncertain  what  that  "other  process 
was.  Might  not  that  "other  process"  here 
referred  to  have  been  founded  on  an  interven- 
ing judgment  or  decree,  creating  a  prior  lien, 
and  entitled  to  prior  satisfaction? 

These  considerations  are  deemed  sufficient 
to  show  that  the  reference  to  the  deed  of  trust 
in  the  bill  is  too  indefinite  and  uncertain  to 
require  an  answer,  or  form  an  issue,  and  can 
furnish  no  possible  ground  for  equitable  inter- 
ference. A  statement  of  facts,  to  form  the 
basis  of  relief,  must  not  be  vague  and  uncer- 
tain. And  if .  as  in  this  case,  they  are  stated  in 
the  alternative,  or  are  otherwise  left  doubtful, 
it.is  such  uncertainty  as  will  be  bad  on  general 
demurrer.  (Story's  Eq.  PI.,  sees.  248-240  and 
450.) 

Upon  what  ground  the  sureties  in  the  deliv- 
ery bonds  have  been  made  parties  it  is 
hard  to  perceive.  Complainants  already  had 
♦judgments  and  executions  against  [*312 
them  on  the  forfeiture;  what  more  did  they 
want?  There  is  nothing  in  the  bill  against 
them,  except  a  general  charge  of  combination 
and  confederacy,  which  cannot  be  a  sufficient 
ground  of  jurisdiction;  and,  if  charged,  need 
not  be  answered.  (Story's  Eq.  PI.,  sees.  20 
and  858.) 

If  the  demurrers  are  sustained  by  the  court, 
there  is,  of  course,  an  end  of  the  case;  should 
they  be  overruled,  another  question  presents 
itself.  Can  the  reference  to  a  deed  of  trust,  in 
the  answer,  put  that  in  issue  which  was  not 
substantially  relied  on  in  the  bill?  That  it 
cannot  is  clear.  (Gresley  on  Ev.,  22;  Story's 
Eq.  PL.  sec.  88,  in  note;  Boone  v.  Chile*,  10 
Peters,  209;  Harrison  et  al.  v.  Nixon,  9  Peters, 
508;  Jackson  v.  Ashton.U  Peters, 249.)  In  this 
last  case  the  court  say  :  "It  may  be  proper  to 
observe,  that  no  admissions  in  an  answer  can,  ' 
under  any  circumstances,  lay  the  foundation 
for  relief  under  any  specific  head  of  equity,  • 
unless  it  be  substantially  set  forth  in  the 
bill." 

But  there  is  another  reason  why  the  state- 
ment in  the  answers,  in  the  present  condition 
of  the  case,  cannot  be  regarded.  The  real 
persons  interested  in  the  deed  of  trust  are  not 
made  parties;  and  this  may  also  be  regarded 
as  another  proof  that  the  bill  is  framed  with  a 
view  to  no  such  end.  Peyton  Smith  is  a  mere 
truBtee,  without  interest;  his  answer  cannot 
prejudice  the  rights  of  the  cestui*  que  trust; 
and,  though  a  party  of  record,  is  a  competent 
witness.  (Gresley  on  Ev.,  242,258.)  The  true 
rule  seems  to  be,  that  the  cestui*  que  trust  should 
be  made  parties  in  all  cases  where  the  "  exist- 
ence or  enjoyment  of  the  property  is  affected 
by  the  prayer  of  the  suit. "  (Calvert  on  Parties, 
212.)  To  make,  therefore,  the  admissions  or 
statements  in  the  answers  of  those  having  no 
interest  in  the  trust  work  an  injury  to  those 
who  hold  the  real  interest,  would  be  to  violate 
not  merely  the  established  rules  of  pleading 
and  evidence,  but  the  most  obvious  rules  of 
substantial  justice. 

While  it  is  believed  that  this  is  the  law  of  the 
case,  and  that  no  decree,  on  several  grounds,  can 
be  made  touching  the  rights  of  the  cestui*  que 
trust,  it  is,  with  equal  confidence,  believed  that 
there  is  not  the  slightest  ground  to  infer  fraud 
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in  the  execution  of  the  trust.  It  was  designed 
to  give  a  preference  to  Collier's  own  creditors 
over  debts  for  which  he  was  a  mere  security. 
This  he  had  a  lawful  right  to  do.  The  debts 
designed  to  be  preferred  amounted  to  over 
seven  thousand  dollars,  besides  interest.  The 
highest  estimate  placed  on  all  the  property  is 
$10,866.  But  this  is  palpably  an  over-estimate, 
as  is  proved  by  the  fact  that  one  witness  says 
the  seventeen  negroes  were  worth  $7,650; 
while  another  witness  thinks  they  were  worth 
seven  or  eight  thousand  dollars.  And  yet  the 
face  of  the  bill  shows  that  the  same  negroes 
were  valued  on  each  levy  by  the  marshal  when 
inserted  in  the  delivery  bonds;  the  first  time 
313*]  "valued  at  $4,100,  and  the  last  time  at 
$4,250.  This  proves  that  the  estimate  attempted 
to  be  placed  on  the  property,  for  the  purposes 
of  this  cause,  is  entirely  too  high.  It  is  be- 
lieved that  at  no  time  would  it  have  sold  under 
the  hammer  for  enough  to  meet  the  debts 
named  in  the  deed  of  trust. 

One  other  suggestion  will  close  this  brief. 
The  question  ofthe  validity  of  this  deed  has 
been  before  the  Chancery  Court  of  the  State, 
where  the  parties  in  interest  have  been  properly 
represented,  and  the  result  has  been  a  decision 
in  favor  of  the  rights  of  the  cettuit  que  trutt; 
and  it  is  fair  to  suppose  that  the  trust,  under 
the  direction  of  the  court,  has,  before  now, 
been  wound  up,  and  justice  done. 

Mr.  Brinley:  in  reply  : 

1.  It  is  insisted  by  the  counsel  for  the  ap- 
pellees, that  there  was  a  remedy  at  law;  that  if 
the  property  was  taken  from  the  marshal  with- 
out his  consent,  he  had  a  remedy  by  action  of 
trespass  or  trover.  This  objection  is  anticipated 
and  met  in  the  opening  argument  for  the  ap- 
pellants. 

2.  It  is  contended  that  there  were  too  many 
persons  made  defendants  by  the  bill.  Who  are 
they?  Peyton  Smith,  the  person  claiming  the 
property  under  an  alleged  fraudulent  deed  of 
trust;  Collier,  the  assignor  in  said  deed.  The  for- 
mer should  be  included  beyond  a  doubt;  so,  too, 
the  latter.  Where  the  assignment  is  not  absolute 
and  unconditional,  or  there  are  remaining  rights 
or  liabilities  of  the  assignor,  which  may  be  affect- 
ed by  the  decree,  there  the  assignor  is  not  only  a 
proper,  but  a  necessary  party.  (Story  on  Eq. 
PI.,  sec.  153.)  Eckford,  being  one  of  the  judg- 
ment debtors,  was  of  course  a  party.  Bryan, 
Feezer,  and  Smith  were  securities  on  the  de- 
livery bond  given  on  the  levy  of  the  first  exe- 
cution; they,  together  with  Boon,  were  securi- 
ties on  the  delivery  bond  given  on  the  levy  of 
the  second  execution.  They  were  all  made 
parties  to  the  bill,  on  the  principle  that  those 
in  interest  must  be  brought  into  court.  By  the 
statutes  of  Tennessee,  as  sureties  to  a  forfeited 
delivery  bond,  their  property  might  be  levied 
on,  and  they  had  a  direct  interest  in  the  sub- 
ject. Besides,  they  were  distinctly  charged  in 
the  bill  as  confederating  with  Collier  and  Smith 
to  prevent  the  sale  of  the  property  levied  on. 
Horne  was  the  sheriff  who  arrested  the  prop- 
erty from  the  marshal,  and  he  was,  therefore, 
made  a  parly.  This  "  wholesale  business"  was 
but  a  compliance  with  the  rules  of  equity  ap- 
plicable to  the  circumstances. 

3.  It  is  then  contended  that  there  are  not 
parties  enough ;  that  the  cestui*  que  trutt  are  not 
included. 
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It  may  be  true,  as  a  general  rule,  that  all  per- 
sons interested  in  the  subject  of  a  suit  tbould 
be  made  parties  as  plaintiffs  or  defendant!,  in 
order  that  a  complete  decree  may  be  made;  but 
there  are  exceptions.  Thus,  residuary  legatee* 
are  interested  in  the  object  *of  a  suit  by  f*8l4 
a  creditor  against  the  executor,  to  establish  bis 
debt  or  claim  against  the  estate;  for  the  estab- 
lishment of  such  debt  or  claim  goes  pro  Unto 
in  direct  diminution  of  their  interest  inlhe  resi- 
due. Yet  they  are  never  required  to  be  parties. 
(Calvert  on  Parties,  ch.  1.  p.  5.) 

So  trustees  for  the  payment  of  debts  ind 
legacies  may  sustain  a  suit  either  as  plaintiff* 
or  defendants,  touching  the  trust  estate,  with- 
out bringing  the  creditors  or  legatees  before 
the  court  as  parties,  (jfenn  v.  Oraig,  8  Tonnet 
&  Collier,  216.) 

In  case  of  assignment  for  benefit  of  credit 
ore,  the  assignees  may  file  a  bill  relative  to  the 
trust  estate,  without  making  the  creditors  par- 
ties; for  the  assignees  are  the  proper  represen- 
tatives of  all  of  them.  In  a  suit  to  set  aside  so 
assignment  as  fraudulent,  it  is  sufficient  to  nuke 
the  fraudulent  assignors  and  assignees  partiec 
( Wakeman  v.  Qroeer,  4  Paige,  28.) 

In  the  present  case,  Smith,  the  trustee,  must 
be  considered  as  the  representative  of  the  in- 
terest of  all  parties.  It  was  not  necessary  to 
make  the  cettuit  que  trutt  parties;  the  com- 
plainants knew  not  who  they  were.  Jfana  ten- 
etur  divinare. 

4.  The  bill  is  said  to  be  vague  and  unmean- 
ing, because  it  states  that ' '  a  process  of  injunc- 
tion, or  some  other  process. "  enjoining  tb*a>k. 
proceeded  from  the  State  court.  The  bill  si  ales,  in 
the  words  of  the  return  on  thejS/a. ,  that  the  prop- 
erty was  arrested  from  the  marshal  "under  or- 
der of  the  Chancery  Court  at  Brownsville."  It 
then  states,  in  the  next  paragraph,  in  reference 
to  this  order  and  arrest,  that  it  was  by  "an  in- 
junction or  some  other  process."  If  the  lan- 
guage of  the  return  had  been  used  In  that  para- 
graph, it  would  have  been  sufficiently  certain, 
the  alternative  phrase  employed  is  not  leaf  «o. 

The  sections  in  Story  on  Eq.  PL,  referred 
to  by  the  counsel  for  the  appellees,  are  to  the 
point,  that  when  the  allegations  in  a  bill  are 
extremely  vague,  loose,  and  uncertain. or  where 
the  title  of  a  plaintiff  is  stated  in  the  alternative, 
so  that  the  respondent  does  not  know  what  he 
is  to  answer,  they  are  not  sufficient. 

A  general  charge  or  statement  of  the  matter? 
of  fact  is  sufficient,  and  it  is  not  necessary  to 
charge  minutely  all  the  circumstances  which 
may  conduce  to  a  general  charge.  (Story  on 
Eq.  PL,  sec.  28.) 

Here  the  general  charge  is.  that  the  sale  on 
the  execution  was  enjoined  by  process  from  the 
State  court,  and  the  property  arrested  from  the 
marshal.  That  is  minute  enough,  particolarlv 
as  the  precise  character  and  appellation  of  the 
process  were  known  to  Smith,  who  obtainni 
it.  Moreover,  a  charge  in  general  terms, where 
it  is  the  point  on  which  the  merits  of  the  cum 
turn,  and  does  not  come  in  collaterally  and  is 
cidentally,  will  warrant  the  production  of  evi- 
dence to  particular  facts.    (2  Alk.,  888.  tt'-) 

A  plaintiff  is  not  bound  to  set  forth  all  the 
minute  facts  which  go  *to  constitute  a  [*315 
charge;  and  where  the  title  to  relief  will  be 
precisely  the  same  in  each  case,  the  pkmtiff 
may  aver  facts  of  a  different  nature,  which  will 
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equally  support  his  application.  (Story  on  Eq. 
PI.,  sees.  252,  354) 

The  cases  cited  by  the  counsel  for  the  ap- 
pellees, from  the  reports  of  this  court,  are  to  the 
undisputed  point,  that  a  party  is  not  allowed  to 
state  one  case  in  a  bill  or  answer,  and  make  out 
a  different  one  by  proof.  No  such  attempt  is 
made  in  this  case ;  the  allegation  in  substance 
is,  that  an  injunction.,  or  a  process  of  like  nat- 
ore  issued ;  that  is  put  in  issue.  The  proof,  as 
obtained  from  the  admissions  in  the  answers  of 
Smith.  Collier,  Feezer,  Bryan,  Home,  and 
Boone,  is  within  the  allegation,  that  an  injunc- 
tion issued.  In  the  case  of  Jackson  v.  Athlon 
(11  Peters,  249),  the  court  said:  "  The  answer 
of  the  defendant  is  broader  than  the  allegations 
in  the  bill ;  and,  although  such  parts  of  the  an- 
swer as  are  not  responsive  to  the  bill  are  not 
evidence  for  the  defendant,  yet  the  counsel  on 
both  sides  have  considered  the  facts  disclosed 
as  belonging  to  the  case;  and  if  the  facts  in  the 
answer,  not  responsive  to  the  bill,  are  relied  on 
by  the  complainants'  counsel  as  admissions  by 
the  defendant,  he  is  entitled,  thus  far,  to  their 
full  benefit." 

So  here  the  counsel,  throughout  the  progress 
of  the  cause,  have  considered  the  fact  that  an 
injunction  issued  as  belonging  to  the  case.  It 
was  disclosed  (admit  it  for  the  argument)  in  the 
answer  of  Smith,  though  not  substantially  set 
forth  in  the  bill:  yet  the  complainants  shall 
have  the  full  benefit  of  the  admission. 

The  words  "or  other  process"  may  be  con- 
sidered surplusage. 

5.  It  is  said  there  is  nothing  on  the  face  of 
the  bill  to  show  that  the  deed  of  trust  was  the 
subject  of  complaint. 

The  bill  expressly  stales  that  Smith  claimed 
the  property  under  a  fraudulent  deed  of  trust, 
and  that  he  pursued  that  claim  by  the  interven- 
tion of  the  State  court.  An  illegal  proceeding, 
based  on  a  fraudulent  conveyance,  is  the  charge. 
The  reference  to  the  deed  of  trust  is  said  to  be 
in  the  statement.  There  it  ought  to  be;  for  the 
statement  constitutes  the  real  substance  of  a 
bill.    (Story  on  Eq.  PI.,  sec.  27.) 

6.  The  "  process  "  from  the  State  court,  it  is 
argued,  may  have  been  founded  on  an  inter- 
vening judgment,  creating  a  prior  lien,  &c. 
Such  a  supposition  is  wholly  at  war  with  the 
true  state  of  the  case,  as  disclosed  by  the  allega- 
tions in  the  bill,  and  the  admissions  in  the  an- 
swers. 

7.  The  counsel  for  the  appellees  states  that 
"  the  highest  estimate  placed  on  all  the  property 
is  $10,366;"  and  therefore  there  is  no  reason  for 
inferring  fraud.  Fraud  may  not  be  conclusively 
established  from  that  circumstance  only;  but 
it  is  one  of  a  number  of  circumstances  which 
unitedly  affords  strong  presumption  of  fraud  in 
regard  to  creditors. 

8.  The  closing  remark  of  the  counsel  for  the 
314)*]  appellees,  that  *the  validity  of  the  deed 
of  trust  has  been  established  by  the  Court  of 
Chancery  of  the  State,  is,  as  it  purports  to  be, 
a  "suggestion,"  and  which  cannot  affect  the  de- 
cision of  this  court. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  District  of  West  Tennessee. 

In  their  bill  the  complainants  state  that  they 
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recovered  a  judgment  in  the  Circuit  Court 
against  Thomas  Eckford  and  Probert  P.  Col- 
lier, for  the  sum  of  three  thousand  four  hun- 
dred and  sixty-two  dollars  and  twenty  cents, 
&c.  ;  and  that  execution  was  issued  the  24th  of 
April,  1840,  which,  about  the  18th  of  July  en- 
suing, was  levied  on  seventeen  negroes  and  four 
mules;  and  that  the  marshal  took  a  delivery 
bond  and  security,  under  the  statute  of  Ten- 
nessee. 

That  one  Peyton  Smith,  a  citizen  of  the  State 
of  Tennessee,  pretending  to  claim  said  property 
levied  upon  by  virtue  of  some  fraudulent  deed 
of  trust  executed  by  Probert  P.  Collier  to  him, 
filed  a  bill,  which  prayed  for  an  injunction,  in 
the  Circuit  Court,  and  which  was  refused. 
That  the  delivery  bond  being  forfeited,  an  exe- 
cution was  issued  on  it,  against  the  principals 
and  sureties,  which  was  levied  upon  the  same 
negroes  and  mules;  upon  which  execution  the 
marshall  returned  that  "the  property  levied  on 
had  been  taken  from  him  by  the  sheriff  of 
Tipton  County,  under  the  order  of  the  Chan- 
cery Court,  at  Brownsville,  5th  December, 
1840."  The  bill  alleges  that  the  negroes  and 
mules  belonged  to  Collier,  and  it  prays  that 
they  may  be  sold  in  satisfaction  of  the  judg- 
ment. 

There  is  no  allegation  in  this  bill  which  au- 
thorizes a  court  of  equity  to  take  jurisdiction  of 
the  case.  Fraud  is  not  charged,  nor  is  any- 
thing stated  going  to  show  that  the  remedy  at 
law  is  not  complete.  It  is  stated  that  Peyton 
Smith,  pretending  to  claim  the  property,  after 
the  first  levy,  by  virtue  of  'some  fraudulent 
deed  of  trust  executed  to  him  by  Collier,  ap- 
plied to  the  Circuit  Court,  by  bill,  for  an 
injunction,  which  was  refused.  The  present 
bill  was  not  filed  by  the  complainants  until 
after  execution  was  issued  on  the  delivery  bond 
and  levied,  and  the  property  was  taken,  as  re- 
turned by  the  marshal,  under  State  process. 

Now,  if  the  object  had  been  to  set  aside  the 
deed  of  trust,  as  fraudulent,  the  fraud,  with  the 
facts  connected  with  it,  should  have  been  alleged 
in  the  bill.  Or,  if  the  negroes  and  mules  were 
about  to  be  taken  out  of  the  State,  and  beyond 
the  jurisdiction  of  the  court,  unless  restrained 
by  an  injunction,  such  fact  should  have  been 
stated.  But  the  principal  allegation  in  the  bill 
is,  that  under  the  State  authority  the  sheriff  had 
no  right  to  take  the  negroes,  &c.  If  this  be 
admitted,  it  does  not  follow  that  the  remedy  of 
the  complainants  is  in  a  court  of  equity.  On 
the  contrary,  from  the  showing  in  the  bill,  there 
is  a  plain  remedy  at  law.  The  marshal  might 
*have  brought  trespass  against  the  [*317 
sheriff,  or  applied  to  the  Circuit  Court  for  an 
attachment. 

Out  of  the  answer  which  sets  up  the  deed  of 
trust,  the  complainants  insist  they  are  entitled 
to  relief.  Now,  no  relief  can  be  given  by  a 
court  of  equity,  except  a  proper  case  be  made 
in  the  bill.  The  inquiry  is  not  only  whether 
the  defendant,  from  his  own  showing  or  by 
proof,  has  acted  unjustly  and  inequitably,  but, 
also  whether  the  complainants,  by  their  allega- 
tions and  proof,  have  shown  that  they  are  en- 
titled to  relief. 

2  he  decree  of  the  Circuit  Court  is  affirmed, 
with  costs. 


Ctted-28  Wall.,  470;  1  Bias.,  9. 
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THOMAS    COOKENDORFER,  Plaintiff  in 

Error, 

v. 

ANTHONY  PRESTON,  Defendant  in  Error. 

Witness — Notary  Public  competent  to  prove  Ms 
own  acts  in  protesting  note — evidence  admissi- 
ble to  show  change  in  usage  since  judicial  de- 
cision— days  of  grace  in  District  of  Columbia. 

In  an  action  brought  by  the  indorsee  against  the 
indorser  of  a  promissory  note  which  bad  been  de- 
posited in  a  bank  for  collection,  the  notary  public 
who  made  the  protest  is  a  competent  witness,  al- 
though he  has  given  bond  to  the  bank  for  the  faith- 
ful performance  of  his  duty. 

He  is  also  competent  to  testify  as  to  his  usual 
practice. 

The  cases  reported  In  9  Wheaton,  682, 11  Wbeaton, 
430;  and  1  Peters,  25,  reviewed. 

At  the  time  when  these  decisions  were  made.  It 
was  the  uaag?  in  the  city  of  Washington  to  allow 
four  days  of  grace  upon  notes  discounted  by  banks, 
and  also  upon  notes  merely  deposited  for  collec- 
tion. 

But  since  then  the  usage  has  been  changed  as  to 
notes  deposited  for  collection,  and  been  made  to 
conform  to  the  general  law  merchant,  which  allows 
only  three  days  of  grace. 

Although  evidence  Is  not  admissible  to  show  that 
usage  wasVin  fact  different  from  that  which  it  was 
established  to  be  by  judicial  decisions,  yet  it  may  be 
shown  that  it  was  subsequently  changed. 

THIS  case  came  up  by  writ  of  error  from 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  in  and  for  the  County 
of  Washington. 

Tlip  C&86   WAS  tills  * 

On  the  17th  of  May,  1889,  E.  T.  Arguelles 
gave  the  following  note: 
$800.  Washington,  May  17, 1889. 

On  the  first  day  of  February  next,  I  promise 
to  pay  to  Thomas  Cookendorfer.  or  order, 
three  hundred  dollars,  for  value  received,  ne- 
gotiable and  payable  at  the  Bank  of  Washing- 
ton. (Signed)  E.  T.  Arguelles. 

(Indorsed)        Thou.  Cookendorfer. 
Anthony  Prkbton. 

This  note  was  deposited  in  the  Bank  of 
Washington  for  collection.  Not  being  paid  at 
maturity  by  the  drawer,  it  was  protested  under 
318*]*the  circumstances  and  in  the  man- 
ner stated  in  the  bill  of  exceptions. 

In  February,  1842,  a  suit  was  brought  by 
Preston,  the  indorsee,  against  Cookendorfer,  the 
indorser,  which  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff. 

The  following  bill  of  exceptions  shows  the 
points  of  law  which  were  raised  and  ruled  at 
the  trial. 

Memorandum.  Before  the  jurors  aforesaid 
retired  from  the  bar  of  the  court  here,  the  said 
defendant,  by  his  attorney  aforesaid,  filed  in 
court  here  the  following  bill  of  exceptions,  to 
wit: 

Defendant's  Bill  of  Exceptions. 
Anthony  Preston 


J 


Thomas  Cookendorfer.  . 

On  the  trial  of  this  cause,  the  handwriting  of 
the  maker  and  indorser  of  the  note  in  the  dec- 
laration mentioned  was  admitted,  and  the 
plaintiff,  to  maintain  the  issue  on  his  part  joined, 
offered  George  Sweeny,  who  was  admitted  to  be 

Vfyru.— As  to  usage  or  custom,  an  controlling  or  va- 
rying demand,  notice,  and  dau»  of  grace,  see  note  to 
Mills  v.  Bank  of  United  States,  11  Wheat.,  481. 
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a  notary  public  for  the  County  of  Washington, 
District  of  Columbia,  lawfully  comnusuoocd 
and  sworn,  and  by  him  they  offered  to  prove 
that  he,  as  such  notary,  was  required  by  the 
Bank  of  Washington  (who  then  held  the  aid 
note  for  collection)  to  demand  payment  of  the 
note  mentioned  in  the  declaration,  and  the  said 
note  was  delivered  to  him  by  the  said  bank;  and 
he  did  thereupon,  on  the  4th  day  of  February, 
1840,  present  the  said  note  at  the  said  bank,  sod 
did  demand  payment  thereof  at  the  said  bank, 
and  he  was  answered  by  the  proper  officer  of 
the  bank,  "that  there  were  no  funds  there  for 
it":  that  he,  the  said  notary,  did,  on  the  next 
day,  to  wit,  the  5th  day  of  February,  1810,  de- 
liver to  the  defendant  a  notice  in  writing,  which 
notice  being  now  produced  to  the  witness  by 
the  defendant,  is  in  the  words  and  figures  fol- 
lowing: 

Notice  of  Sth  February,  1840. 
Washington,  February  Sth,  1840. 

Sir:  A  note  drawn  by  E.  T.  Arguelles,  dated 
the  17th  May,  1889,  for  three  hundred  dollars, 
payable  at  1-4  February,  1840,  due,  and  by 
you  indorsed,  and  for  which  you  are  accounta- 
ble to  the  President  and  Directors  of  the  Bank 
of  Washington,  has  been  this  day  protested  for 
nonpayment. 

Your  obedient  servant, 
George  Sweeny,   Notary  Pnbttc. 

Thos.  Cookendorfer,  Esq. 

And  he  did,  also,  on  the  said  5th  day  of  Feb- 
ruary, 1840,  extend  and  record  in  his  notarial 
register  the  protest  of  the  said  note,  which  U 
in  the  words  and  figures  following: 

•Protest.  [*3\9 

$800.  Washington,  May.  17,  1889. 

On  the  first  day  of  February  next.  I  prom- 
ise to  pay  to  Thomas  Cookendorfer,  or  order, 
three  hundred  dollars,  for  value  received, 
negotiable  and  payable  at  the  Bank  of  Wash- 
ington. 

(Signed)  E.  T.  Argueixbb. 

(Indorsed)     Thomas  Cookkndorfkr, 
Anthony  Preston. 
District  of  Columbia,  Washington  County. 

set. 

Be  it  known,  that  on  the  4th  day  of  Feb- 
ruory,  1840, 1,  George  8weeny,  notary  public, 
by  lawful  authority  duly  commissioned  and 
sworn,  dwelling  in  the  county  and  district 
aforesaid,  at  the  request  of  the  President  and 
Directors  of  the  Bank  of  Washington,  pre- 
sented at  the  said  bank  the  original  note, 
whereof  the  above  is  a  true  copy,  and  demanded 
there  payment  of  the  sum  of  money  in  the  said 
note  specified,  wheminto  I  was  answered. 
"  There  are  no  funds  here  for  it." 

Therefore,  I,  the  said  notary,  at  the  requr* 
aforesaid,  have  protested,  and  by  these  present* 
do  solemnly  protest,  against  the  drawer  and  in- 
dorser of  the  said  note,  and  all  others  wbotn  it 
doth  and  may  concern,  for  all  costs,  exebangr. 
re-exchange,  charges,  damages,  and  intemts 
suffered  and  to  be  suffered  for  want  of  payment 
thereof. 

In  testimony  whereof,  I  have  hereunto  at 
my  hand  and  affixed  my  seal  notarial, 
[seal.]  this  fifth  day  of  February,  1840. 

George  Sweeny,  Notary  Public. 

Protesting,  $1.75. 

Recorded  in  protest  book  G.  S.  No.  8,  page— 
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And  the  said  witness  further  testified,  that 
be  copied  the  form  of  the  said  notice  from  a 
form  used  by  Michael  Nourse.  one  of  the  oldest 
notaries  in  the  city,  and  largely  employed  as 
notary,  and  that  he  made  the  demand  and  gave 
ibe  notice  in  this  case  according  to  his  usual 
practice,  and  that  his  said  practice  conformed, 
so  far  as  he  knows  and  believes,  to  the  practice 
of  the  other  notaries  in  the  city  of  Washington. 
And  the  plaintiff  offered  further  evidence  tend- 
in;  to  prove  the  said  practice  of  said  notaries  to 
be  according  to  the  statement  made  by  Mr.  Swee- 
ny,and  that  the  usual  practice  was,  when  a  notice 
was  to  be  sent  abroad,  to  put  it  into  the  post- 
office,  and  date  it  on  the  third  or  last  day  of 
irace;  but  when  the  notices  were  to  be  de- 
livered in  the  city  of  Washington,  a  latitude 
was  allowed  to  the  notary,  either  to  deliver  the 
notice  on  the  third  or  last  day  of  grace,  or  the 
<lay  after  the  last  day,  and  in  all  cases  to  date 
'be  notice  on  the  day  of  its  delivery,  and  the 
teape  is  to  extend  the  protest  on  the  day  on 
which  the  notice  is  given,  as  in  this  case,  stat- 
320*]  ing  the  demand  *to  have  been  made  on 
the  last  day  of  grace,  and  the  protest  to  be 
dated  the  same  day  on  which  the  notice  is 
dated. 

And  the  said  George  Sweeny,  on  cross-ex- 
amination, testified  that  he  usually  acted  on 
behalf  of  the  said  Bank  of  Washington,  at  its 
request,  as  the  notary  in  regard  to  notes  and 
bills  in  said  bank,  and  that  he  had  given  a  bond, 
with  security,  to  said  bank,  in  the  penal  sum  of 
$10,000,  or  the  faithful  performance  of  his  duty 
«  notary  public  in  regard  to  said  business, 
and  that  the  note  in  controversy  had  been  de- 
posited by  plaintiff  in  said  bank  for  collection. 
And  the  counsel  for  the  defendant  objected 
to  the  admissibility  and  competency  of  said 
George  Sweeny  as  a  witness,  and  the  court 
overruled  the  said  objection,  and  permitted  the 
aid  Sweeny  to  be  sworn,  and  to  testify  as 
aforesaid  to  the  jury,  to  which  the  defendant, 
by  his  counsel,  excepted,  and  prayed  the  court 
to  seal  this  bill  of  exceptions,  which  is  done 
accordingly.  ' 

And  the  said  counsel  for  the  defendant  further 
objected  to  the  admissibility  and  competency 
of  the  said  testimony  upon  the  subject  of  the 
practice  and  usage  spoken  of  by  the  witness, 
but  the  court  overruled  the  objection,  and  suf- 
fered the  said  testimony  to  go  to  the  jury; 
whereupon  the  said  counsel  excepted. 

And  the  said  counsel  for  the  defendant 
thereupon  moved  the  court  to  instruct  the  jury, 
that  the  said  evidence  was  not  sufficient,  if 
believed  to  be  true,  to  show  that  payment  of 
•aid  note  had  been  duly  demanded  and  refused, 
and  that  due  notice  of  such  dishonor  bad  been 
given  to  defendant  so  as  to  bind  him. 

But  the  court  refused  to  give  such  instruc- 
tion. 

To  each  of  which  rulings  of  the  court,  in 
permitting  the  evidence  as  aforesaid  to  go  to 
the  jury,  in  refusing  the  instruction  as  prayed, 
the  defendant,  by  his  counsel,  excepts,  and 
prays  the  court  to  seal  this  bill  of  exceptions, 
which  is  accordingly  done,  this  7th  day  of 
April,  1843.      W.  Cranch,  [seal.] 

Jakes  S.  Morsell.  [sisal.] 
The  cause  was  argued  by  Mestra.  Bledsoe  and 
Com  for  the  plaintiff  in  error,  and  Mr.  Bradley 
for  the  defendant  in  error. 
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Mr.  Bledsoe,  for  plaintiff  in  error,  made  three 
points: 

1.  That  the  court  erred  in  admitting  the 
testimony  of  the  notary  public. 

2.  That  the  court  erred  in  refusing  the  in- 
struction asked  for  by  the  defendant's  counsel. 

3.  That  the  declaration  Is  radically  and  essen- 
tially defective. 

1.  It  may  be  said,  that  the  objection  to  the 
evidence  of  the  notary  public  goes  to  his 
credibility  rather  than  to  his  competency.  But 
'inasmuch  as  the  bank  would  be  ab-  [*S2 1 
solved  from  responsibility  if  the  notary  com- 
mitted an  error,  and  all  the  liability  to  the  party 
injured  by  the  fault  would  devolve  upon  the 
notary,  it  clearly  became  his  interest  to  ex- 
onerate himself  from  it  by  proving  that  he  com- 
mitted no  fault.  His  interest  was  strong  and 
direct.  (Bayley  on  Bills,  251 ;  20  Johnson,  872; 
same  case,  8  Cowen,  562.) 

If  the  plaintiff  shonld  fail  in  recovering  from 
the  indorser,  on  account  of  the  ignorance  or 
neglect  of  the  notary  in  making  a  sufficient 
protest,  the  latter  would  become  personally 
liable.  His  interest  is  to  protect  himself  by 
securing  a  recovery  from  the  indorser. 

2.  Supposing  the  evidence  to  be  admissible, 
it  is  not  sufficient. 

A  note  must  be  presented  for  payment  on 
the  date  that  it  falls  due.  When  is  that?  On 
the  last  day  of  grace.  The  time  of  grace  formed 
a  part  of  the  contract  by  the  indorser.  (1 
Peters,  81.) 

But  in  this  case  it  was  presented  on  the  third 
day  of  grace.  This  would  have  been  proper 
under  the  general  law  merchant,  if  that  law 
prevailed  in  the  District  of  Columbia.  But  it 
does  not.  It  is  controlled  by  a  local  usage, 
which,  is  to  allow  four  days  of  grace.  (1  Peters, 
34;  9  Wheat.,  582.) 

Such  an  usage  is  part  of  the  contract,  whether 
the  parties  were  acquainted  with  it  or  not.  (11 
Wheaton,  480.) 

A  presentment  too  soon  is  a  nullity.  (Bayley 
on  Bills,  236.) 

No  proof  was  offered  in  this  case  of  the  four 
days  usage,  but  as  it  had  been  once  proved  and 
established,  we  were  not  bound  to  prove  it 
again.  It  then  became  a  part  of  the  law.  (1 
Peters's  C.  C.  R.,  230;  2  Starkie,  7th  Lond. 
ed.,  360.) 

In  1  Peters,  34,  there  was  no  proof  of  this 
usage,  but  the  court  relied  upon  its  having 
been  proved  before.  There  was  proof,  of 
another  usage,  but  none  of  that  now  in  ques- 
tion. 

It  is  apprehended  that  the  counsel  on  the 
other  side  mean  to  make  a  distinction  between 
notes  discounted  by  banks  and  those  left  for 
collection;  and  to  contend  that  the  usage  of 
four  days  grace  applies  only  to  notes  discounted 
by  banks.  But  this  distinction  is  not  recog- 
nized in  the  case  in  1  Peters,  33,  84. 

The  usage  being  once  established  and  recog- 
nized by  law,  the  court  below  erred  in  admitting 
evidence  to  contradict  it.  (9  Law  Lib.,  40;  2 
Burr.,  1216.  1220,  1222,  1224.  1228;  1  Call, 
159;  2  Starkie,  360.) 

It  is  an  usage  in  other  places  to  allow  four 
days  grace,  and  this  is  recognized  as  valid  in 
the  books.  (Chitty  on  Bills,  407,  note;  Bayley 
on  Bills,  235.  note,  speaking  of  this  one.) 

It  is  contrary  to  the  policy  of  the  law  to  leave 
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these  questions  open  for  the  jury.  (Chitty  on 
Bills,  403.) 

The  law  merchant  is  built  upon  usage  taken 
in  connection  with  the  principles  of  justice, 
not  being  found  in  any  statutes.  Evidence  to 
unsettle  it  ought  not  to  be  received.  (1  Dall., 
322*]  265;  8  Wash.  *C.  C.  R.,  149;  5  Binney, 
207;  6  Binney.  420,  450;  1  Hall,  619.) 

3.  The  evidence  does  not  support  the  decla- 
ration, which  says  that  the  note  was  presented 
on  the  third  day  of  grace.  The  notice  does 
not  state  the  day  of  presentation,  saying  only 
that  it  was  protested  on  the  5th  of  February. 
The  note  was  due  either  on  the  4th  or  5th.  We 
say  it  was  not  due  until  the  5th.  If  so,  it  was 
premature  to  present  it  on  the  4th.  the  day 
on  which  the  counsel  on  the  other  side  say  it 
was  due. 

Mr.  Bradley,  for  defendant  in  error: 

As  to  the  first  point.  A  notary  is  not  an  offi- 
cer of  the  law  to  demand  payment  of  notes, 
but  is  merely  an  agent  of  the  bank.  It  has 
been  said  that  the  bank  would  not  be  responsi- 
ble for  an  error  of  the  notary,  and  the  case  in 
8  Cowen  cited  to  sustain  it.  But  in  that  case 
the  bank  was  held  responsible. 

The  bank  is  the  agent  of  the  deposition,  and 
the  notary  is  the  agent  of  the  bank.  In  an  ac- 
tion by  the  holder  against  the  indoreer,  the 
competency  of  the  notary  cannot  be  affected. 
If  the  action  were  against  the  bank,  the  con- 
clusion might  be  different.  The  competency 
of  a  notary  as  a  witness  is  discussed  in  2  Bail- 
ey's 8.  C.  Rep.,  183. 

An  agent  is  generally  a  competent  witness  as 
to  matters  within  his  agency.  (1  Bingham, 
868;  6  Lea.R..  29;  1  N.  H.  Rep..  192;  5  Mar- 
tin. N.  S.,  310;  see,  also,  15  Wend.,  314.) 

2.  The  notary  not  only  approved  his  own 
acts,  but  the  general  usage  and  custom  of  al- 
lowing different  days  of  grace  upon  notes  dis- 
counted by  a  bank  and  those  merely  deposited 
for  collection.  It  is  admitted  that  if  courts 
have,  by  their  decisions,  settled  and  established 
what  the  usage  is,  it  becomes  as  binding  as 
statute  law.  The  general  usage  in  the  United 
States  is  to  allow  only  three  days  of  grace,  and 
the  special  custom  of  this  District  is  to  allow 
four  days  only  as  to  those  notes  discounted  by  a 
bank.  (9  Wheat.,  582,  583;  Story  on  Prom. 
Notes,  243,  note.) 

In  the  case  of  Bank  of  Washington  v.  Trip- 
letl  &  NeaU  (1  Peters,  38,  34).  the  report  of  the 
case  does  not  show  that  any  evidence  was  taken 
to  establish  usage,  but  the  original  record 
shows  that  it  was  so.  [Here  Mr.  Bradley  pro- 
duced the  original  record.]  Usage  depends 
on  the  practice  of  banks.  But  this  may  have 
changed  between  1824  and  1840.  and  if  so,  can 
we  not  show  it?  Is  a  usage,  once  recognized 
by  a  court  as  existing,  to  last  forever  without 
any  change?  If  the  people  in  the  District 
should  conform  to  the  custom  in  other  parts 
of  the  United  States,  shall  we  be  precluded 
from  showing  it  by  evidence?  It  is  said  that 
the  evidence  given  was  not  sufficient.  But  \he 
existence  of  usage  is  a  fact  of  which  the  jury 
are  to  judge,  and  the  court  was  right  in  leav- 
ing it  to  them. 

3.  The  declaration  says  that  demand  was 
323*]  made  on  the  third  day  *of  grace.  But 
the  fact  of  notice  on  that  day  is  immaterial; 
it  always  says  on  the  day  ana  year  aforesaid. 
994 


Mr.  Com,  for  plaintiff  in  error,  in  reply: 

As  to  the  competency  of  the  witness.    The 
notary  was  a  public  officer,  and  the  bank  could 
not  be  held  responsible  for  his  mistakes.    It  is 
the  duty  of  the  bank  to  collect  notes  which 
are  deposited  for  collection,  and  for  this  par- 
pose  it  must  employ  competent  agents.    It  is 
only  responsible  in  case  it  employs  incompetent 
ones.    But  where  it  uses  due  diligence  accord- 
ing to  the  law  of  bailments,  it   is  not  liable 
for  their  errors.    Id  the  case  in  20  Johnson,  the 
bank  was  held  responsible  because  it  did  not 
employ  a  public  officer,  bat  an  agent  of  iu 
own.    In  the  present  case,  the  bank  would  be 
blameless,  but  the  notary  is  responsible  to  the 
holder  of  the  note,  if,  from  any  negligence  or 
ignorance  on  the  part  of  the  notary,  the  bolder 
were  to  lose  his  remedy  against  the  indorser. 
Besides,  he  has  given  a  bond  to  the  bank,  in  a 
penalty  of  $10,000,  for  the  faithful  perforov 
ance  of  his  duty.    If  a  person,  standing  in 
such  a  situation,  is  ever  admitted  as  a  witness, 
it  is  only  from  necessity,  and  then  he  is  only 
allowed  to  prove  his  own  acts.     But  here  he 
not  only  proves  what  he  did,  but  goes  on  to 
testify  as  to  the  regularity  and  correctness  of 
his  actions,  and  that,  too,  by  referring  toother 
persons.  For  example,  he  says  that  he  "copied 
from  an  old  notary."     The  old  notary  himself 
could  have  proved    this  much   better.    The 
usage  is  to  extend  the  protest  on  the  last  day 
of  grace.     The  notice  here  says,  "this  day  pro- 
tested," &c.,  that  is,  on  the. 5th;  but  it  does 
not  say  whether  the  demand  was  made  on  the 
3d  or  4th  day. 

Was  any  evidence  admissible  in  this  case  to 
show  usage?  There  have  been  three  decisions 
of  this  court  upon  the  subject  In  the  first  (9 
Wheat.,  582).  the  note  happened  to  be  dis- 
counted at  bank.  But  can  a  contract  be 
changed  without  the  party's  being  aware  of  it, 
merely  by  the  circumstance  that  the  note  has 
been  subsequently  discounted  at  bank? 

In  11  Wheat.,  431,  stress  was  laid  upon  the 
note's  being  made  for  the  purpose  of  being  ne- 
gotiated. 

In  Bank  of  Wathington  v.  TripUtt  A  Jfealt  (l 
Peters,  25).  both  the  above  cases  came  up  agaia 
for  review,  and  the  original  record  has  beea 
referred  to  by  Mr.  Bradley,  to  show  that  evi- 
dence was  given  upon  the  subject  of  usage.  It 
was  so.  That  evidence  says  that  it  was  the 
usage  to  demand  payment  of  notes  which  wi 
deposited  for  collection  on  the  day  after  the 
third  day  of  grace. 

Mr.  Bradley  referred  to  the  record,  and  said 
that  the  original  practice  was  changed  by  lb* 
banks,  and  demand  made  on  the  third  day. 

It  is  contended  by  the  other  side,  that  there 
is  a  difference  between  discounted  notes  and 
those  deposited  for  collection.  But  there  a 
no  allusion  to  this  in  the  testimony,  and  ao 
such  distinction  *made  in  any  part  of  [*324 
the  record.  The  same  usage  appears  to  be  ap- 
plicable to  all. 

Mr.  JutUce  McLkan  delivered  the  opinioo  c4 
the  court: 

The  questions  in  this  case  arise  on  the  ratl- 
ings of  the  court,  to  which,  at  the  trial,  eacep> 
tions  were  taken. 

Preston,  the  defendant,  as  the  indorsee  of  • 
promissory  note,  brought  an  action  again**  tna 
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plaintiff  in  error,  the  indoraer.  The  signatures 
of  the  maker  and  indoraer  were  admitted. 
These  grounds  of  error  are  assigned : 

1.  That  the  court  erred  in  admitting  the  tes- 
timony of  the  notary  public. 

2.  In  refusing  the  instructions  asked  by  the 
defendant's  counsel. 

3.  The  declaration  is  defective. 

George  Sweeny,  the  notary  who  protested 
the  note,  testified  that  it  was  delivered  to  him 
by  the  Bank  of  Washington,  who  held  it  for 
collection,  to  demand  payment,  and  that  he  did 
thereupon,  the  4th  of  February,  1840,  present 
the  note  to  the  bank,  and  demanded  payment, 
but  was  informed  by  the  proper  officer  that 
there  were  no  funds  to  pay  it.  on  which  he 
protested  the  same  for  nonpayment;  and  on 
the  next  day,  the  5th  of  February,  he  delivered 
to  Cookendorfer,  the  plaintiff  in  error,  the  fol- 
lowing notice,  in  writing: 

Washinoton,  February  5th,  1840. 
"8ir:  A  note  drawn  by  B.  T.  Arguelles, 
dated  17th  May,  1839,  for  three  hundred  dol- 
lars, payable  1-4  February,  1840,  due.  and  by 
you  indorsed,  and  for  which  you  are  account- 
able to  the  president  and  directors  of  the  Bank 
of  Washington,  has  been  this  day  protested  for 
nonpayment." 

And  the  witness  stated  "that  he  made  the 
demand  and  gave  the  notice  according  to  his 
usual  practice,"  and  "that  said  practice  con- 
formed, as  far  as  he  knows  and  believes,  to  the 
practices  of  the  other  notaries  in  the  city  of 
Washington." 

And  other  evidence  was  given,  conducing  to 
show  '.hat  the  usual  practice,  in  such  cases, 
was,  "when  a  notice  was  to' be  sent  abroad,  to 
put  it  into  the  postofflce,  and  date  it  on  the 
third  or  last  day  of  grace;  but  when  the  notice 
was  to  be  delivered  in  the  city  of  Washington, 
a  latitude  was  allowed  to  the  notary  either  to 
deliver  the  notice  on  the  third  or  last  day  of 
grace,  or  the  day  after  the  last  day,  and  in  all 
cases  to  date  the  notice  on  the  day  of  its  deliv- 
ery; and  the  usage  is  to  extend  the  protest  on 
the  day  on  which  the  notice  is  given,  as  in  this 
case,  stating  the  demand  to  have  been  made  on 
the  last  day  of  grace,  and  the  protest  to  be 
dated  the  same  day  on  which  the  notice  is 
dated." 

It  is  insisted  that  the  notary,  by  reason  of 
his  interest  in  this  suit,  is  an  incompetent 
witness. 

32ft*]  *In  the  case  of  Smedes  v.  Utiea  Bank 
(20  Johns.  R.,  872),  it  was  held  that  a  bank 
which  receives  a  promissory  note  for  collection, 
to  charge  the  indoraer,  by  a  regular  notice,  is 
liable  for  neglect;  but  this  is  not  the  case 
where  the  bank  delivers  the  note  to  a  notary, 
who  is  a  sworn  public  officer,  and  whose  duty 
it  is  to  make  the  demand  and  give  the  notice. 
The  same  doctrine  is  laid  down  in  3  Cowen, 
863.  From  this  it  is  argued  that  the  notary  is 
liable  directly  to  the  holder  of  the  paper  for 
neglect,  as  a  public  officer,  and  not  to  the 
bank,  as  its  private  agent.  That  in  the  latter 
case  he  would  not  be  liable  to  the  holder  of 
the  paper,  but  might  be  called  on  to  indemnify 
the  bank  which  had  suffered  on  account  of  his 
laches. 

A  notary  is  a  competent  witness  on  the 
same  ground  that  other  agents  are  admissible. 
Howabjd  4. 


They  are  always  responsible  to  their  prin- 
cipals for  gross  negligence,  and  yet.  from  the 
necessity  of  the  case,  they  are  competent  wit- 
nesses to  prove  what  they  have  done  in  the 
name  of  their  principals. 

It  appears  that  the  witness,  who  generally 
acted  as  notary  for  the  Bank  of  Washington, 
bad  given  a  bond,  with  security  in  the  sum  of 
ten  thousand  dollars,  for  the  faithful  per- 
formance of  his  duty  as  notary  public,  in  the 
business  of  the  bank  committed  to  him.  But 
this,  it  would  seem,  does  not  render  him  in- 
competent. "  The  cashier  or  teller  of  a  bank 
is  a  competent  witness  for  the  bank,  to  charge 
the  defendant  on  a  promissory  note,  or  for 
money  lent  or  overpaid,  or  obtained  from  the  offi- 
cer without  the  security  which  he  should  have 
received;  and  even  though  the  officer  has  given 
bond  to  the  bank  for  his  official  conduct." 
(Greenleafs  Ev..  485;  The  Franklin  Bank  v. 
Freeman,  16  Pick.,  535;  United  States  Bank  v. 
8tearn$,  15  Wendell.  314.) 

It  is  further  insisted,  that  if  the  notary 
was  competent  to  state  his  own  acts,  he 
could  not  prove  the  usage  under  which  he 
acted.  He  stated  that  in  making  the  protest, 
and  giving  notice  he  pursued  "  his  usual  prac- 
tice, "and  so  for  as  he  knew,  the  practice  of  the 
other  notaries  in  the  city."  Now,  it  would  be 
an  exceedingly  technical  rule  which  would  per- 
mit a  notary  to  say  what  be  had  done  in  a  par- 
ticular case,  but  prohibit  him  from  stating 
that  he  acted  in  such  case  according  to  his 
usual  practice.  And  this  was  all  the  witness 
did  say;  for  although  he  spoke  of  his  belief  as 
to  the  practice  of  other  notaries  in  the  city,  be 
does  not  state  that  he  had  a  knowledge  of  their 
practice. 

The  instruction  prayed  by  the  defendant's 
counsel,  and  the  refusal  of  which  is  the  second 
ground  of  error  assigned,  was,  "that  the  said 
evidence  was  not  sufficient,  if  believed  to  be 
true,  to  show  that  payment  of  said  note  had 
been  duly  demanded  and  refused,  and  that  due 
notice  of  such  dishonor  had  been  given  to  de- 
fendant, so  as  to  bind  him." 

In  the  case  of  Renner  v.  The  Bank  of  Colum- 
bia (9  Wheat.,  *583),  a  suit  was  brought  [*326 
against  the  indoraer  of  a  note  which  had  been 
negotiated  in  the  Bank  of  Columbia.  Payment 
was  demanded,  and  the  note  protested  on  the 
fourth  day  after  that  mentioned  in  the  note  as 
the  day  on  which  it  became  payable.  This 
was  proved  to  be  the  usage  of  the  bank,  and 
this  court  held  the  demand  was  made  at  the 
proper  time.  In  MSls  v.  The  Bank  of  the  United 
States  (11  Wheat.,  430),  this  court  held,  that 
"when  a  note  is  made  payable  or  negotiable  at 
a  bank,  whose  invariable  usage  it  is  to  demand 
payment  and  give  notice  on  the  fourth  day  of 
grace,  the  parties  are  bound  by  that  usage, 
whether  they  have  a  personal  knowledge  of  it 
or  not." 

In  The  Bank  of  Washington  v.  Triplett  & 
Neale  (1  Peters,  25),this  court  sanction  the  usage 
to  make  the  demand  of  payment  of  a  note  which 
was  left  in  the  bank  for  collection  on  the  day 
after  the  last  day  of  grace,  placing  such  notes, 
in  this  respect,  on  the  same  footing  as  notes 
discounted  by  the  bank.  And  that  such  was 
the  usage  in  1817,  when  payment  on  the  note 
or  bill  in  question  was  demanded,  was  proved 
in  that  case.    But  it  was  also  proved,  as  ap- 
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pears  from  the  record,  that  the  usage  was 
changed  in  1818  by  all  the  banks  of  Washington 
and  Georgetown,  "so  as  to  conform  to  the 
general  commercial  usage  of  demanding  pay- 
ment on  the  last  day  of  grace."  This  referred 
to  notes  or  bills  sent  to  the  banks  for  collection, 
and  of  course  embraces  all  notes  not  negotiated 
in  bank. 

Where  a  usage  is  sanctioned  by  judicial  de- 
cisions, it  becomes  the  law  of  the  place,  and 
no  further  proof  is  necessary  to  establish  it; 
and  it  is  said,  that  no  evidence  is  admissible  to 
controvert  the  fact,  as  laid  down  by  the  court. 
(Edit  v.  East  India  Co.,  2  Burr.,  1221.) 

Now,  if  the  usage,  as  sanctioned  in  the  cases 
above  cited,  governs  this  case,  it  is  clear  that 
such  diligence  has  not  been  used  as  to  charge 
the  indorser.  For, under  that  usage,  the  demand 
should  have  been  made  on  the  day  after  the 
third  day  of  grace,  when  it  was  in  fact  made 
on  the  third  day  of  grace. 

This  objection  is  met  by  the  defendant  in 
error  by  the  proof  of  the  usage  as  staled; 
which  he  insists  governs  all  notes  not  dis- 
counted by  the  banks  of  the  District.  The  note 
in  question  was  not  discounted  by  the  Bank 
of  Washington,  it  being  merely  left  there  for 
collection.  But  it  is  insisted  that  this  usage 
cannot  be  shown  to  overthrow  that  which  has 
been  sanctioned  by  judicial  decisions.  A  local 
usage  may  be  changed  in  the  same  mode  by 
which  it  was  established.  But  parol  evidence 
is  not  admissible  to  show  that  the  usage  was 
different,  at  the  time,  from  what  the  courts 
have  solemnly  adjudged  it  to  be.  The  law 
merchant  is  founded  upon  custom,  and  every 
modification  of  it  by  local  usage  shows  that, 
like  other  laws,  it  may  be  changed. 

The  usage  proved  in  this  case,  except  in 
327*]  Bank  of  Washington  v.  *Triplett  «fc 
NeaU,  and  that  is  explained  by  the  evidence 
cited,  does  not  conflict  with  that  decided  by 
tJhis  court,  if  the  latter  be  limited  to  notes  dis- 
counted by  the  banks,  and  the  former  applies 
to  all  other  notes  payable  in  the  District.  In 
other  words,  that  the  law  merchant  should  be 
modified  by  the  usage  only  as  to  demand  and 
notice  on  notes  discounted  by  the  banks  And 
it  would  seem,  from  the  decisions  above  cited, 
the  usage  to  demand  payment  the  day  after 
the  third  day  of  grace  had  its  origin  with  the 
banks,  and  has  not  been  extended,  since  1818. 
to  paper  not  discounted  by  them.  On  all  other 
paper,  a  demand  is  made  on  the  third  day  of 
grace,  and  the  "  usage  is  to  extend  the  protest 
on  the  day  on  which  the  notice  is  given,  stating 
the  demand  to  have  been  made  on  the  last  day 
of  grace,  and  the  protest  to  be  dated  the  same 
day  on  which  the  notice  is  dated."  Now,  a  de- 
mand and  protest  on  the  last  day  of  grace,  and 
a  notice  on  the  following  day,  come  strictly 
within  the  law  merchant.  And  this  was  the 
diligence  used  in  the  present  case,  except  the 
formal  date  of  the  protest  on  the  day  of  the 
notice.  No  confusion  can  therefore  arise 
from  this  general  commercial  usage,  as  it  con- 
forms to  the  established  law.  No  inconvenience 
has  arisen,  it  is  supposed,  from  the  bank  usage 
in  the  District,  which  has  been  so  long  and  so 
firmly  established. 

No  defects  in  the  declaration  are  perceived, 
and  none  have  been  pointed  out  to  us,  which 
are  not  cured  by  the  verdict. 
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Upon  the  whole,  we  affirm  the  judgment  ef 
the  Circuit  Court,  with  costs. 

Cited— 15  How.,  644, 545 ;  t  Wood.  *  M.,  8 ;  «  Curt, 
338 ;  8   McLean,  585. 


ALEXANDER  RANKIN,  CUNNINGHAM 
SMITH,  GEORGE  U.  C.  THURGER,  akb 
JOHN  McCALL,  Plaintiffs  in  Error, 

9. 

JESSE  HOYT. 

Tariff  laws — appraisement  of  wool—eondu*iu- 
ness— no-diet  of  jury— adoption  of  appraiser/ 
— acts  by  collector  equivalent  to  request. 

Under  the  Act  of  1832,  the  collector  had  power  to 
direct  wool  to  be  appraised,  for  the  purpose  of  as- 
certaining: whether  or  not  it  was  entitled  to  be  im- 
ported free  from  duty ;  the  exemption  depending 
upon  its  value  not  exceeding*  eight  cents  per  pound 
at  the  place  of  exportation. 

Although  it  was  necessary  for  the  collector  to  re- 
quest the  appraisers  to  act,  and  no  such  request  ap- 
pears In  the  record,  yet  the  leg-al  presumption  is 
that  the  collector  and  appraisers  did  their  duty,  he 
requesting- their  action  and  tbey  complying. 

And  the  collector's  subsequent  adoption  of  the 
proceeding's  of  the  appraisers  Is  tantamount  to 
having-  requested  them. 

It  was  the  duty  of  the  collector  to  be  guided  bj 
such  an  appraisement,  and  a  subsequent  verdict  of 
a  jury,  finding  that  the  value  of  the  wool  we» 
under  eight  cents  per  pound,  cannot  be  considere-1 
as  rendering  his  acts  Illegal. 

The  Importer  had  a  right  to  appeal  to  another 
board  of  appraisers,  differently  constituted,  and  if 
he  did  not  choos"  to  resort  to  them,  be  cannot,  with 
much  grace,  afterwards  complain  that  an  orer- 
estimate  existed. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

It  was  an  action  brought  by  the  plaintiffs  Id 
error,  transacting  'business  as  copart-  [*828 
ners,  in  the  city  of  New  York,  under  the  name 
of  Smith,  Thurger  &  Co.,  for  the  return  of 
duties  which  they  alleged  to  have  been  illegal]"" 
exacted,  upon  several  importations  of  wool,  by 
Hoyt,  the  collector  of  New  York. 

The  acts  of  congress  which  bear  upon  the 
case  are  the  following: 

By  the  Act  of  the  14th  of  July,  1832,  en 
titled  "  An  Act  to  alter  and  amend  the  several 
acts  imposing  duties  on  imports,"  by  the  first 
clause  of  the  second  section  (4  Litt.  &  Brown's 
ed.,  688),  it  is  enacted :  "  That  wool  unmanu- 
factured, the  value  whereof,  at  the  place  of 
exportation,  shall  not  exceed  eight  cents  per 
pound,  shall  be  imported  free  of  doty;  and  if 
any  wool  so  imported  shall  be  fine  wool, 
mixed  with  dirt  or  other  material,  and  thus 
reduced  in  value  to  eight  cents  per  pound  or 
under,  the  appraisers  shall  appraise  said  wool 
at  such  price  as  in  their  opinion  it  would 
have  cost  had  it  not  been  so  mixed,  and  a  duty 
thereon  shall  be  charged  in  conformity  with 
such  appraisal ;  on  wool  unmanufactured,  the 
value  whereof,  at  the  place  of  exportation, 
shall  exceed  eight  cents,  shall  be  levied  four 
cents  per  pound,  and  forty  per  centum  ai 
valorem." 

By  the  seventh  section  of  the  tame  act,  it 
is  enacted :  "  That  in  all  esses  where  the  duty 
which  now  is,  or  hereafter  may  be  imposed  on 
any  goods,  wares,  or  merchandise  imported  in- 
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to  the  United  States  shall,  by  law,  be  regulated 
by,  or  be  directed  to  be  estimated  or  levied 
upon,  the  value  of  the  square  yard,  of  of  any 
other  quantity  or  parcel  thereof;  and  in  all 
cases  where  there  is  or  shall  be  imposed  any 
ad  valorem  rate  of  duty  on  any  goods,  wares, 
or  merchandise  imported  into  the  United  States, 
it  shall  be  the  duty  of  the  collector  within 
whose  district  the  same  shall  be  imported  or 
entered  to  cause  the  actual  value  thereof,  at 
the  time  purchased,  and  place  from  which 
the  same  shall  have  been  imported  into  the 
United  States,  to  be  appraised,  estimated,  and 
ascertained,  and  the  number  of  such  yards, 
parcels,  or  quantities,  and  such  actual  value 
of  every  of  them  as  the  case  may  require;  and 
it  shall,  in  every  such  case,  be  the  duty  of 
the  appraisers  of  the  United  States,  and  every 
of  them,  and  every  other  person  who  shall 
act  as  such  appraiser,  by  all  the  reasonable 
ways  or  means  in  his  or  their  power,  to  as- 
certain, estimate,  and  appraise  the  true  and 
actual  value,  any  invoice  or  affidavit  thereto 
to  the  contrary  notwithstanding,  of  the  said 
goods,  wares,  or  merchandise,  at  the  time 
purchased,  and  place  from  whence  the  same 
shall  have  been  imported  into  the  United 
States,  and  the  number  of  such  yards,  parcels, 
or  quantities,  and  such  goods,  wares,  and 
merchandise,  being  manufactures  of  wool,  or 
whereof  wool  shall  be  a  component  part,  which 
shall  be  imported  into  the  United  States  in  an 
unfinished  condition,  shall,  in  every  such  ap- 
praisal, be  taken,  deemed,  and  estimated  by 
329*]  the  said  'appraisers,  and  every  of  them, 
and  every  person  who  shall  act  as  such  ap- 
praiser, to  have  been,  at  the  time  purchased, 
and  place  from  whence  the  same  were  im- 
ported into  the  United  States,  of  as  great  actual 
value  as  if  the  same  had  been  entirely  finish- 
ed: Provided,  that,  in  all  cases  where  any 
goods,  wares,  or  merchandise  subject  to  ad 
valorem  duty,  or  whereon  the  duty  is  or  shall 
be  by  law  regulated  by,  or  be  directed  to  be 
estimated  or  levied  upon,  the  value  of  the 
square  yard,  or  any  other  quantity  or  parcel 
thereof,  shall  have  been  imported  into  the 
United  States  from  a  country  other  than  that 
in  which  the  same  were  manufactured  or 
produced,  the  appraisers  shall  value  the  same 
at  the  current  value  thereof,  at  the  time  of 
purchase,  before  such  last  exportation  to  the 
United  States,  in  the  country  where  the  same 
may  nave  been  originally  manufactured  or 
produced." 

And  by  the  eighth  section  it  is  further 
enacted:  "That  it  shall  be  lawful  for  the 
appraisers  to  call  before  them,  and  examine  up- 
on oath,  any  owner,  importer,  consignee,  orother 
person,  touching  any  matter  or  thing  which 
they  may  deem  material  in  ascertaining  the 
true  value  of  any  merchandise  imported,  and 
to  require  the  production  on  oath  to  the  col 
lector,  or  to  any  permanent  appraiser,  of  any 
letters,  accounts,  or  invoices,  in  his  possession, 
relating  to  the  same ;  for  which  purpose  they 
are  hereby  authorized  to  administer  oaths:  and 
if  any  person  so  called  shall  fail  to  attend,  or 
elutll  decline  to  answer,  or  to  produce  such  pa- 
pers when  so  required,  he  shall  forfeit  and  pay 
to  the  United  States  fifty  dollars;  and  if  such 
person  be  the  owner,  importer,  or  consignee, 
the  appraisement  which  the  said  appraisers 
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may  make  of  the  goods,  wares,  or  merchandise, 
shall  be  final  ana  conclusive,  any  act  of  Con- 
gress to  the  contrary  notwithstanding;  and 
any  person  who  shall  swear  falsely  on  such  ex- 
amination shall  be  deemed  guilty-  of  perjury, 
and  if  he  be  the  owner,  importer,  or  consignee, 
the  merchandise  sbali  be  forfeited." 

By  the  third  section  of  the  Act  of  the  28th  of 
May,  1830  (4  Litt.  &  Brown's  ed.,  409),  entitled 
"  An  Act  for  the  more  effectual  collection  of 
the  impost  duties, "  it  is  enacted :  ' '  That  if  the 
owner,  importer,  or  consignee,  or  agent  for 
any  goods  appraised,  shall  consider  any  ap- 
praisement made  by  the  appraisers  or  other 
persons  designated,  too  high,  he  may  apply  to 
the  collector,  in  writing,  stating  the  reasons 
for  his  opinion,  and  having  made  oath  that  the 
said  appraisement  is  higher  than  the  actual 
cost  and  proper  charges  on  which  duty  is  to  be 
charged,  and  also  that  he  verily  believes  it  is 
higher  than  the  current  value  of  the  said  goods, 
including  said  charges  at  the  place  of  exporta- 
tion, the  collector  shall  designate  one  merchant 
skilled  in  the  value  of  such  goods,  and  the  own- 
er, importer,  consignee,  or  agent  may  designate 
another,  both  of  whom  shall  be  citizens  of  the 
United  States,  who,  if  tbey  cannot  agree  in  an 
appraisement,  may  designate  an  umpire,  who 
shall  also  be  a  citizen  *of  the  United  [*330 
States,  and  when  they,  or  a  majority  of  them, 
shall  have  agreed,  they  shall  report  the  result 
to  the  collector,  and  if  their  appraisements 
shall  not  agree  with  that  of  the  United  States 
appraisers,  the  collector  shall  decide  between 
them." 

This  last  enactment  was  not  repealed  by  the 
Act  of  1832,  and  it  was  under  this  last  act, 
as  modified  by  the  Compromise  Act  of  1833 
(4  Litt.  &  Brown's  ed.,  629),  that  the  cause 
came  on  to  be  tried  at  the  November  Term, 
1842. 

The  plaintiffs  in  error  made  three  several 
importations  of  wool  in  the  year  1838,  viz. : 

April,  by  the  Sarah  Sheafe,  25  bales. 

May,  "    "    Josephine,       21    " 

November,  "    "    Renown,  19    " 

The  whole  of  the  duties  paid  upon  these 
several  importations  were  claimed  in  this  one 
action. 

The  jury  found  a  special  verdict  of  the  fol- 
lowing facts,  viz. :  That  the  plaintiffs  in  error 
were  copartners;  that  Hoyt  was  collector  of  the 
customs;  that  the  three  importations  above 
mentioned  were  made  and  the  original  invoices 
produced ;  that  in  each  invoice  the  value  of  the 
wool  was  stated  to  be  seven  and  one  half  cents 
per  pound;  that  the  wool  was  all  unmanu- 
factured; and  then  proceeded  as  follows: 

"And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  further  find,  that  upon  the 
importation  of  the  said  three  several  invoices 
of  wool  as  aforesaid,  and  upon  the  several  en- 
tries thereof,  the  said  wool  was  examined  and 
appraised  by  the  appraisers  of  the  United 
States  for  the  collection  district  of  New 
York,  and  thut  the  said  appraisers  did, 
upon  such  examination,  appraise  the  said 
wool,  and  each  and  every  part  and  parcel 
thereof,  as  of  the  value,  at  the  places  of 
exportation  thereof,  of  nine  cents  per  pound; 
which  appraisements  were,  by  said  appraisers, 
reported  to  the  collector,  and  from  which  said 
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appraisements,  or  either  of  them,  no  appeal 
was  made  by  the  said  plaintiffs. 

"  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say  that  the  said  appraisers 
found  the  said  several  parcels  of  wool  to  be  un- 
mixed and  of  the  same  quality. 

"  And  the  jurors  aforesaid,  upon  their  oath, 
furthei  find  that  the  said  collector  claimed  and 
insisted  that  the  said  wool  was  subject  to  the 

£ayment  of  duties  to  the  United  States  accord- 
ig  to  the  valuation  of  the  appraisers,  so  re- 
ported of  him,  and  refused  to  deliver  the  said 
wool  to  the  plaintiffs  except  upon  payment  by 
them  of  the  duties  claimed  by  the  defendant  to 
be  due  thereon  as  aforesaid. ' 

The  special  verdict  then  went  on  to  find  that 
the  plaintiffs  in  error  insisted  that  the  wool  was 
free  from  and  not  subject  to  the  payment  of 
any  duties  to  the  United  States,  and  protested 
331*]  against  *the  right  of  Hoyt  to  require 
payment  of  any  duties;  that  they  paid,  under 
this  protest  and  a  notice  that  they  would  bring 
an  action  to  recover  it  back,  the  sum  of  $1,909.- 
08,  and  that  the  interest  thereon,  from  the 
time  of  payment  until  the  29th  of  November, 
1842,  amounted  to  $577.22,  the  aggregate  of 
the  principal  and  interest  being  $2,487.15;  that 
the  duties  charged  by  Hoyt  were  calculated 
and  charged  upon  the  value  of  the  wool,  as 
appraised  by  the  appraisers,  and  that  the  wool 
mentioned  in  the  three  several  invoices,  and 
each  and  every  part  and  parcel  thereof,  at  the 
place  of  exportation,  was  of  the  value  of  seven 
and  one  half  cents  per  pound  and  no  more. 

Upon  this  special  verdict,  the  court,  on  the 
23d  of  December,  1848,  ordered  a  judgment 
to  be  entered  in  favor  of  Hoyt,  the  defendant, 
and  a  writ  of  error  brought  the  case  up  to  this 
court. 

The  cause  was  argued  by  Mr.  Dudley  Selden 
for  the  plaintiffs  in  error,  and  Mr.  Mason,  At- 
torney-General, for  the  defendant  in  error. 

Mr.  Selden  made  the  following  points: 

First.  Under  the  facts  found  by  the  special 
verdict,  the  plaintiffs  were  entitled  to  judg- 
ment. 

Second.  The  power  vested  in  the  officers  of 
the  revenue  to  appraise  the  value  of  goods 
subject  to  duty  does  not  authorize  them  to  de- 
cide whether  goods  are  or  are  not  subject  to 
duty. 

Third.  If  the  Act  of  July  14th,  1882,  "  to 
amend  the  several  acts  imposing  duties  on 
imports,"  has  extended  the  power,  under  cer- 
tain circumstances,  in  regard  to  the  article  of 
unmanufactured  wool,  the  finding  in  this  case 
shows  that  those  circumstances  aid  not  exist, 
and  therefore  the  appraisment  is  inoperative. 

Fourth.  The  power  given  to  the  appraisers 
by  section  second  of  that  act,  in  relation  to  un- 
manufactured wool  invoiced  at  eight  cents  per 
pound  or  less,  is  confined  to  the  inquiry 
whether  the  value  thereof  has  been  diminished 
by  being  mixed  with  other  material.  The  sev- 
enth section  of  the  act  applies  alone  to  goods 
subject  to  duty. 

Fifth.  If  the  appraisers  acted  without  au- 
thority, an  appeal  from  their  decision  was  un- 
necessary. 

Mr.  Justice  Woodbury  delivered  the  opin- 
ion of  the  court: 

The  right  of  the  plaintiffs  to  recover  in|this 
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case,  and  consequently  to  have  a  reversal  of  the 
judgment  rendered  in  the  Circuit  Court,  most 
depend  on  the  legality  of  the  course  pursued 
by  the  defendant. 

No  question  has  been  made  by  counsel  that  m 
action  in  this  particular  form  cannot  be  main- 
tained against  a  collector  of  the  customs,  if  the 
course  pursued  by  him  was  illegal,  or  that  the 
protest  against  paying  the  duties  should  have 
been  in  writing:  points  which  have  arisen  in 
similar  controversies  and  led  to  special  legula- 
tion  *by  Congress,  but  not  being  made  [*332 
here,  it  is  not  necessary  now  to  consider  them. 
(See  on  them  Elliott  v.  Swartwovt,  10  Peters, 
138,  158;  Bond  v.  Hoyt.  13  Peters,  267;  Gsnj 
v.  Curtis,  8  Howard,  286;  Sttartuoutv.  Giion. 
3  Howard,  110;  Act  of  February  26th,  1845.) 

The  illegality  imputed  to  the  proceedings  of 
the  collector  is  supposed  to  have  consisted  in 
this:  that  he  possessed  no  power,  in  cases  of 
this  kind,  to  call  on  the  appraisers  to  estimate 
the  value  of  the  wool;  and  if  he  did  possess  it. 
that  they  do  not  appear  to  have  acted  here  by 
his  request.  These  objections,  if  well  sus- 
tained, are  material,  because,  by  the  appraisal 
the  true  value  of  the  wool  was  reported  to  be 
nine  cents  per  pound,  and  then,  by  the  Act  "f 
July  14th,  1832,  a  duty  on  it  was  "  levied  »f 
four  cents  per  pound,  and  forty  per  centum  «d 
valorem."  (4  Liu.  &  Brown's  ed.,  583.) 
Whereas  if  the  appraisal  was  unauthorized,  and 
the  invoice  should  have  been  the  only  guide, 
the  value  of  the  wool  was  but  seven  and  a  half 
cents  per  pound,  and  by  the  same  time  it  ought 
then  to  have  been  allowed  to  "be  imporud 
free." 

The  legal  power  of  the  collector  to  call  on 
the  appraisers  to  estimate  the  value  of  this  wool 
rests  on  the  construction  which  ought  to  be 
given  to  the  second  and  seventh  sections  of  the 
act  aforesaid,  both  of  which  are  extracted  at 
length  in  the  statement  of  this  case.  The 
plaintiffs  contend,  that  the  seventh  section,  au- 
thorizing an  appraisal  where  the  duty  may  be 
regulated  by  the  value,  or  imposed  at  a  rate  a4 
valorem,  is  not  applicable  to  any  importation* 
which,  like  these,  if  looking  to  the  invoice 
alone,  are  not  dutiable;  and  that  the  second 
section,  regulating  the  appraisement  of  woo) 
*'  mixed  with  dirt  or  other  material."  is  the 
only  one  applicable  to  wool  which,  like  Ink. 
was  valued  so  low  in  the  invoice  as  to  be  free: 
but  did  not  in  this  case  authorize  the  action  of 
the  appraisers  in  respect  to  these  particular  im- 
portations, as  these,  by  the  verdict  of  the  jury, 
afterwards,  were  found  not  to  have  bees  to 
mixed. 

In  the  first  place,  we  so  far  coincide  with  the 
views  of  the  plaintiffs,  as  to  be  satisfied  that 
the  second  section  docs  not  justify  the  cootn 
pursued  by  the  defendant  in  the  present  csk. 
But  we  dissent  from  the  argument  that  it  is  the 
only  section  applicable  to  importations  like 
these,  and  hold  that  the  seventh  section,  though 
open  to  different  construe/ions  on  this  subject 
is  plainly  susceptible  of  one  which  embraces  it; 
and  that  the  spirit  of  the  section,  as  well  as  of  the 
whole  system  of  appraisement  under  the  rev 
enue  laws,  seems  not  only  to  justify,  but  re- 
quire, the  application  of  its  provisions  to  im- 
portations like  those  now  under  coosideraJioa. 
It  ought,  then,  to  be  so  construed ;  since  tbfe 
court  has  recently  decided  that  acta  imposing 

How abi>  4. 


Digitized  by 


Google 


ISM 


Rahkib  ktalt.  Hott. 


duties  are  not,  as  has  often  been  done,  to  be 
construed  strictly  against  the  government,  like 
penal  laws,  but  so  as  "most  effectually  to  ac- 
complish the  intention  of  the  Legislature  in 
passing  them."  (Taylor  et  al.  v.  United  State*. 
3  Howard.  210.) 

333*]  *By  the  words  of  this  last  section,  so 
far  as  material  to  the  present  inquiry,  it  is  pro- 
vided, that  if  the  duty  "imposed  on  any  goods, 
wares,  or  merchandise  "  "  shall  by  law  be  reg- 
ulated by,  or  be  directed  to  be  estimated  or 
levied  upon  the  value  of  the  square  yard,  or 
of  any  other  quantity  or  parcel  thereof,  and  in 
all  cases  where  there  is  or  shall  be  imposed  any 
ad  valorem  rate  of  duty,"  Ac.,  it  shall  be  the 
duty  of  the  collector"  "to  cause  the  actual 
value  thereof,  at  the  time  purchased," &c,  "to 
be  appraised,  estimated,  and  ascertained,"  &c., 
by  appraisers. 

Under  the  Act  of  May  19th,  1838,  a  duty 
partly  specific  and  partly  ad  valorem  had  been 
imposed  on  all  wool  imported '  from  abroad. 
No  doubt  can  exist  that  the  power  to  have  ap- 
praised the  value  of  any  wool,  imported  under 
that  act,  had  it  remained  unaltered  in  1888, 
would  have  existed  in  the  collector,  because  a 
duty  in  all  cases  was  imposed  and  was  in  some 
degree  regulated  by  the  value,  though  it  was 
not  wholly  an  ad  valorem  rate  of  duty.  But 
by  the  Act  of  July  14th,  1832,  an  amendment 
was  made  m  the  rate  on  one  description  of 
wool,  so  aa  to  admit  it  free,  if  its  value  did  not 
exceed  eight  cents  per  pound,  and  the  argu- 
ment for  the  plaintiff  is,  that  as  such  wool  no 
longer  paid  an  ad  valorem  duty,  the  collector 
would  no  longer  call  on  the  appraisers  to  esti- 
mate its  value.  It  is  to  be  noticed,  however, 
that  this  exemption  did  not  make  wool,  as  an 
article,  cease  to  be  dutiable.  Nor  did  it  become, 
after  this  change,  any  less  important,  in  regu- 
lating the  duty  which  was  proper  to  be  imposed 
on  any  wool,  to  ascertain  the  true  value  of  it 
in  all  cases,  so  as  to  levy  thereon  four  cents  per 
pound  and  forty  per  cent,  ad  valorem,  if  the 
value  turn  out  to  be  above  eight  cents  per 
pound ;  and  nothing  if  at  or  below  eight  cents. 
(See  the  first  section,  4  Litt.  &  Brown's  ed., 
583.) 

This  act  may  then  be  considered  to  authorize 
the  use  of  appraisers  not  merely  when  an  arti- 
cle imported  pays  an  ad  valorem  rate  of  duty, 
but  whenever  tie  duty  is  regulated  by  the 
value,  or  in  other  words,  as  we  construe  the 
provision,  whenever  a  duty  may  exist  or  cease 
according  to  the  value,  as  well  as  whenever  it 
may  increase  or  diminish,  according  to  it. 
The  language  of  the  seventh  section  is  broad 
enough,  under  this  view,  to  justify  the  course 
that  was  adopted  by  the  collector  in  the  present 
case.  But,  if  we  look  to  the  spirit  of  that  sec- 
tion, and  of  the  whole  act  of  which  it  forms  a 
part,  in  respect  to  the  policy  both  of  employing 
appraisers  and  discriminating  in  the  duties  im- 
posed on  wool,  any  remaining  doubt  as  to  the 
propriety  of  considering  this  case  as  coming 
within  the  seventh  section  must  be  removed. 
If  the  appraisers  could  not  be  called  on  to  esti- 
mate the  true  value  of  the  wool,  when  imported 
at  low  prices,  but  the  value  in  the  invoice  was 
alone  to  guide,  the  revenue  on  all  wool  was 
manifestly  liable  to  be  lost,  or  the  treasury 
greatly  defrauded,  by  the  article  being  put  in 
the  invoice  at  a  price  below  the  actual  value, 
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in  order  to  introduce  it  free.  Any  incidental  pro- 
tection, 'contemplated  from  the  duty,  [*334 
to  the  growth  of  finer  and  more  valuable  wools 
in  this  country,  would  also  be  thus  exposed  to 
total  defeat  by  the  importation  of  this  last  kind 
at  a  valuation  so  low  as  to  escape  any  duty 
whatever. 

The  utility  of  appraisers  in  such  a  case  is 
even  more  apparent  and  important  than  in 
most  others,  because  the  value  of  wool  is  un- 
certain, fluctuating,  and  liable  to  be  concealed 
by  many  ingenious  devices — lowering  the  prices 
in  the  invoice,  and  others  putting  different 
qualities  of  wool  in  the  same  bail,  or  bringing 
it  in  mixed  with  dirt  and  burrs.  It  is  on  this 
last  account,  and  not,  as  argued  for  the  plaint- 
iffs, because  it  is  the  only  case  in  which  the 
appraisers  were  authorized  to  act  in  respect  to 
wool,  that  the  second  section  requires  them,  in 
estimating  its  value,  if  mixed,  to  appraise  it  as 
high  as  if  not  mixed.  In  like  manner,  the  Act 
of  1832,  as  well  as  1828,  requires  wool  import- 
ed on  the  skin  to  be  taxed  according  to  its 
"  weight  and  value,"  as  in  other  cases.  And, 
instead  of  either  of  these  provisions  appearing 
to  exclude  the  use  of  appraisers  generally  for 
ascertaining  the  true  value  of  low-priced  wool, 
they  both  seem  to  contemplate  or  imply  their 
employment  in  such  imports,  knowing  that  the 
duty  was  to  be  affected  or  regulated  by  the 
value,  and  proceeding,  therefore,  merely  to  lay 
down  specific  rules  for  ascertaining  it  in  cases 
where  the  wool  is  found  to  be  mixed  or  on  the 
skin. 

It  is  not  a  little  confirmatory  of  this  view, 
that  the  Act  of  August  30th,  1842,  which  im- 
poses some  duty  on  all  kinds  of  wool,  and  thus 
confessedly  authorizes  an  appraisement  in  every 
importation  repeats  substantially  the  provis- 
ions in  former  acts  for  guiding  the  appraisers 
in  estimating  the  value  of  mixed  wool;  thus 
showing  with  absolute  certainty  that  such  pro- 
visions do  not  in  other  acts  exclude — or  can, 
probably,  in  the  present  case  be  meant  to  ex- 
clude— the  employment  of  appraisers  in  ascer- 
taining the  true  value  of  wool,  however  low  it 
is  put  in  the  invoice,  and  however  unmixed  it 
may  be  with  other  materials. 

The  only  adjudged  case  which  has  been  al- 
luded to  by  the  plaintiffs  as  supporting  their 
views  is  that  of  Vurtit  v.  Martin  et  at.  (8  How- 
ard. 106). 

There  the  article  in  question,  being  gunny- 
bags,  had  not,  at  the  lime  the  duty  was  levied, 
been  specified  in  the  tariff  laws,  as  subject  to 
any  duty  whatever,  in  any  form  or  value.  The 
effort  by  the  collector  was  to  impose  a  duty  on 
it  under  another  name,  such  as  cotton  bagging. 
But  in  the  present  case,  the  article  in  dispute 
had  been  made  by  Congress  dutiable  in  express 
terms,  and  no  kinds  of  it  were  exempt  unless 
of  a  particular  value;  and  the  object  and  the 
effect  of  the  appraisement  were  not,  as  has 
been  contended,  to  make  the  article  of  wool 
dutiable,  when  it  was  not  before  dutiable  by 
law,  but  to  see  whether  a  particular  import  of 
the  article  *was  actually  of  so  small  [*335 
value  per  pound  as  by  law  to  be  entitled  to  ex- 
emption from  duty. 

The  other  leading  objection  urged  in  this 
case  is  more  easily  disposed  of.  In  saying  that 
the  appraisers  had  no  right  to  act  without  pre- 
vious request  of  the  collector,  and  that  no  such 
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request  appears  in  the  evidence,  nothing  is 
stated  beyond  the  truth.  But,  in  the  absence 
of  testimony  to  the  contrary,  the  legal  pre- 
sumption is,  that  the  appraisers  and  collector 
both  did  their  duty,  he  requesting  their  action, 
as  by  law  he  might,  and  they  complying. 

Beside  this,  it  is  conceded  that  he  adopted 
their  doings,  and  such  a  subsequent  ratification 
of  them  is  undoubtedly  tantamount  to  having 
requested  them.  An  incidental  exception  taken 
in  the  argument  is,  that  as  the  jury  have  found 
the  value  in  the  invoice  to  be  correct,  the  col- 
lector could  not  be  justified  in  following  the 
higher  valuation  of  the  appraisers.  But  an 
appraisal,  made  in  a  proper  case,  must  be  fol- 
lowed, or  the  action  of  the  appraisers  would  be 
nugatory,  and  their  appointment  and  expenses 
become  unnecessary.  (Tappan  v.  The  United 
Sates,  2  Mason's  K.,  404.)  The  propriety  of 
following  it  cannot  in  such  a  case  be  impaired 
by  tbe  subsequent  verdict  of  the  jury  differing 
from  it  in  amount,  as  the  verdict  did  not  exist 
to  guide  the  collector  wh'en  the  duty  was  levied, 
but  tbe  appraisal  did,  and  must  justify  him,  or 
not  only  the  whole  system  of  appraisement 
would  become  worthless,  but  a  door  be  opened 
to  a  new  and  numerous  class  of  actions  against 
collectors,  entirely  destitute  of  eqnily.  We 
say  destitute  of  it,  because,  in  case  the  import- 
er is  dissatisfied  with  the  valuation  made  by 
the  appraisers,  he  is  allowed,  by  the  Act  of 
Congress  of  May  28th,  1830,  before  paying  the 
duty,  an  appeal  and  further  hearing  before 
another  tribunal,  constituted  in  part  by  persons 
of  his  own  selection.  (See  second  section,  4 
Litt.  &  Brown's  ed.,  409.) 

These  persons  have  been  aptly  denominated  a 
species  of  "  legislative  referees  (2  Mason, 406); 
and  if  the  importer  does  not  choose  to  resort  to 
them,  he  cannot  with  much  grace  complain 
afterwards  that  any  over-estimate  existed. 

The  judgment  below  is  affirmed. 

Cited— 10  How.,  240;  18  How.,  873;  24  How.,  622, 
625;  10  Wall.,  463,  464;  2  Blatchf.,  389,388;  1  Cliff.. 
893;  2  Cliff.,  800. 


336*]  "BENJAMIN  D.  HARRIS,  Plaintiff 

in  Error, 

v. 

JAMES   ROBINSON,   Defendant  in  Error. 

Note — notice  of  nonpayment  may  be  given  by 
notary  or  agent — inquiry  of  parties'  residences 
not  always  necessary  to  be  made  of  holder — due 
diligence. 

In  the  case  of  a  protested  note.  It  is  not  neces- 
sary for  tbe  holder  himself  to  Rive  notice  to  the 
indorser,  but  a  notary  or  any  other  agent  may 
dolt. 

The  object  of  the  rule  which  requires  the  notice 
to  come  from  the  holder  Is  to  enable  him,  as  the 


only  proper  party,  either  to  fix  or  waive  tin  la- 
bility of  lndorsers. 

Where  a  note  was  handed  to  a  notary  for  protest 
by  a  bank,  and  It  did  not  appear  whether  the  bank 
or  tbe  last  iudorser  was  the  real  holder  of  the  note, 
and  tbe  notary  made  inquiries  from  the  cashier  and 
others  not  unlikely  to  know,  respecting  the  resi- 
dence of  the  prior  lndorsers.  and  then  »ent  notice" 
according  to  the  Information  thus  received,  it  vie 
sufficient  to  bind  such  prior  Indorser*. 

If  the  last  indorser  was  the  bolder,  tbe  cashier  of 
the  bank  wag  his  agent  for  collecting  the  note.and 
the  evidence  showed  that  in  fact  toe  last  Indorser 
knew  nothing  more  than  the  cashier. 

The  cases  on  this  subject  examined. 

The  facts  being  found  by  a  Jury,  the  question, 
whether  or  not  due  diligence  was  used.  Is  one  of 
law  for  tbe  court. 

If  due  diligence  is  used  In  sending  tbe  notice  to 
the  indorser,  it  is  Immaterial  whether  it  la  received 
or  not. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Alabama. 

It  was  an  action  brought  by  the  indorsee 
(Robinson)  against  an  indorser  (Harris)  of  a 
promissory  note. 

Robinson,  the  plaintiff  below,  was  a  citizen 
of  the  State  of  Tennessee,  and  Harris  a  citizen 
of  Alabama. 

The  note  was  as  follows: 

"$1,600.  Eight  monthsafter  date,  we  promise 
to  pay  Matth.  Burks,  or  order,  sixteen  hundred 
dollars;  payable  and  negotiable  at  the  Planters 
Bank  of  the  State  of  Tennessee,  at  Nashville, 
for  value  received.  Dated  in  Lincoln  Count?. 
Tennessee,  20th  November,  1887. 

^Signed)  "  John  P.  Burks  &  Co." 

(Indorsed)  "  Matth.  Burks,  Benj'n  D.  Har- 
ris, J.  Robinson." 

The  note  not  being  paid  at  maturity.  Rob- 
inson, in  September.  1839,  brought  his  actioo 
against  Harris,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Ala- 
bama, which,  after  several  interlocutory  pro- 
ceedings, came  on  for  trial  at  May  Term,  1M3. 

The  jury,  under  tbe  instructions  of  the  court, 
found  a  verdict  for  the  plaintiff  in  the  sum  of 
two  thousand  and  sixty -two  dollars  and  sixty- 
six  cents.  It  is  impossible  to  give  a  clear  idea 
of  the  instructions  of  the  court  without  recit- 
ing all  the  circumstances  of  the  case  to  which 
the  instructions  referred.  They  are  all  stated 
in  the  bill  of  exceptions,  which  is  as  followj: 

The  Bill  of  Exception*. 
In  the  District  Court  of  the  United  States  of 

America  for  the  Nothern  District  of  Abv 

bams. 

In  this  case,  the  plaintiff  brought  his  action 
against  defendant  *as  indorser  of  a  (^387 
promissory  note,  and  introduced  the  deposition 
of  Alpha  "Kings ley,  which  is  as  follows: 
"  Deposition  of  A.  Kingtley. 

"  The  said  Alpha  Kingsley,  being  about  the 
age  of  sixty  years,  and  being  by  me  first  care- 


Notk.-  If  due  diligence  <a  used  in  sending  notice 
to  the  indorser  it  is  immaterial  whether  it  is  re- 
ceived or  not. 

If  notice  be  put  Into  the  postofflce  to  go  by  tbe 
proper  post,  it  Is  wholly  Immaterial  to  the  rights 
of  the  holder,  whether  it  actually  goes  by  the  prop- 
er post,  or  whether  It  ever  reaches  the  party  en- 
titled to  notice,  or  not.  All  that  the  law  requires 
of  the  bolder  is  due  diligence  to  send  the  notice 
within  tho  proper  time ;  and  he  has  done  his  whole 
duty,  when  he  puts  It  Into  the  proper  postoffice  In 
due  season,  and  it  is  properly  directed.  Tbe  holder 
has  no  control  over  the  acts,  or  operations,  or  con- 
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duct,  of  the  officers  of  tbe  postoffloe,  and  is  not  re- 
sponsible for  the  accidents,  or  neglects,  which  aaay 
prevents  due  delivery  of  the  notice  to  the  party 
entitled  to  notice.  Story  on  Bills,  see- 3W:<Mny 
on  Bills,  oh.  10,  p.  503, 604 <8tb edit.):  Bayle? on  BID*, 
ch.  7.  sec.  2,  p.  279  (5th  edit.) ;  Saundcrson  ▼.  Jadr*- 
2  H.  Black.,  609:  Oobree  v.  Eastwood,  *  Can.  * 
Payne,  250;  Story  on  Prom.  Notes,  sec  X»:  Kofi 
v.  Weston,  8  Esp.,  64;  8  Kent  Com_  MS,  K: 
Shed  v.  Brett,  1  Pick., 401:  Munn  v.  Baldwin.* 
Mass.,  818 ;  Jones  v.  Warden,  6  Watts  *  Berg,  *»: 
Smyth  v.  Hawthorn,  8  Raw  le,  358;  B'k  of  Col  ». 
Lawrence,  1  Pet.,  578,  688 ;  Thompson  on  BUK  c*. 
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fully  examined,  cautioned,  and  sworn  to  testi- 
fy the  truth,  the  whole  truth,  and  nothing  else 
but  the  truth,  makes  oath,  deposeth,  and  saith : 
that  he  resides  in  the  city  of  Nashville,  in  the 
State  of  Tennessee,  and  more  than  one  hun- 
dred miles  from   Huntsville,    aforesaid,   the 
place  of  trial  of  this  cause;    furthermore  he 
saith,  I  am  now  a  notary  public  of  Davidson 
County,  in  the  State  of  Tennessee,  and  was 
inch  on  the  28d  day  of  July,  1888,  duly  quali- 
fied according  to  the  laws  of  said  State;  that  on 
that  day  there  came  into  my  hands,  as  notary 
public,  a  promissory  note,  a  true  copy  of  which 
is  herewith  inclosed,  marked  A,  and  is  made  a 
part  of  this  my  deposition;  that  at  or  about 
three  o'clock  of  the  said  23d  day  of  July,  1888, 
I  presented  said  promissory  note  at  the  counter 
of  the  Planters'  Bank  of  Tennessee,  at  Nash- 
ville, where  the  same  was   payable,  and  de- 
manded payment  thereof,  and  was  answered 
by  the  teller  of  said  bank  that  it  wouldjhot  be 
paid;  whereupon,  as  notary  public  aforesaid,  I 
did  protest    said   promissory  note,  as    well 
the  drawers  as  the  indorsers  thereof,  and  duly 
recorded  the  same  in  my  notarial  book,  and  on 
the  evening  of  the  said  33d  day  of  July,  1838, 
I  deposited  in  the  postoffice  at  Nashville,  Ten- 
nessee, in  time  to  go  by  the  first  mail  leaving 
Nashville  after  said  demand  and  protest,  no- 
tices of  said  demand  and  protest,  directed  to 
John  P.  Burks  &  Co.,  Matth.  Burks,  and  Ben- 
jamin D.  Harris,  Madison  County,  Alabama, 
to  each  separately ;  a  copy  of  the  notice  so  sent 
to  Benjamin  D.  Harris  is  herewith  to  be  in- 
closed, marked  B,  and  is  made  a  part  of  this 
my  deposition.    I  was  not,  when  these  notices 
were  forwarded,  acquainted  with  the  residence 
of  any  of  the  parties  thus  protested,  or  their 
nearest  postoffice ;  and  I  made  inquiry  of  those  I 
thought  were  [not]   unlikely  to  know,  where 
would  be  the  proper  place  to  which  to  direct  no- 
tices to  them;  I  applied,  I  recollect,  to  Nicholas 
flobson,  cashier  of  the  Planters'  Bank,  who  in- 
formed me  they  lived  in  Madison  County,  Ala- 
bama, but  could  not  say  where  their  nearest 
postoffice  was;  I  also  appliedjo  Joseph  Estell, 
who  had  resided  in  Madison  County,  and  also 
had  a  very  general  acquaintance  there;  he  like- 
wise informed  me  that  they  all  lived  in  Madi- 
son County,   but  did  not  know  their  nearest 
postoffice.    I  knew  of  no  other  source  from 
whence  to  derive  information  as  to  where  to 
direct,  and  accordingly  directed  said   notices 
'Madison   County,  Alabama,'  knowing  that, 
from  the  general  rules  of  the  postoffice  depart- 
ment, they  would  be  sent  to  Huntsville,  the 
county  seat.     (Signed)      Alpha  Kdjqsley." 

338«]  *C<rpy  of  Note. 

(Copy  of  the  note,  referred  to  in  Alpha  Kings- 
ley's  deposition,  as  marked  A.) 
"$1,600.00.    Eight  months  after  date,  we 


promise  to  pay  Matth.  Burks,  or  order,  sixteen 
hundred  dollars;  payable  and  negotiable  at 
the  Planters'  Bank  of  the  State  of  Tennes- 
see, at  Nashville,  for  value  received.  Dated 
in  Lincoln  County,  Tennessee.  30th  November, 
1837.  (Signed)  John  P.  Burks  &  Co. 
(Indorsed)  "Matth.  Burks,  Benjamin  D. 
Harris.  J.  Robinson." 

(Copy  of  the  notice,  made  part  of  Alpha  Kings- 
ley's  deposition. — B.) 

'•  Nashville,  23d  July,  1888. 
"  Mr.  Benjamin  D.  Harris: 

"  Please  to  take  notice,  that  a  note  drawn  by 
John  P.  Burks  &  Co.,  payable  at  the  Planters' 
Bank  of  Tennessee,  at  Nashville,  eight  months 
after  date,  to  the  order  of  Matt.  Burks,  by  him, 
you,  and  J.  Robinson  indorsed,  for  the  sum  of 
sixteen  hundred  dollars,  dated  the  30th  day  of 
November,  1837,  was  this  day  protested  by 
me  for  nonpayment,  and  the  holder  looks  to 
you  for  payment  as  indorser  thereof. 

"  Respectfully,  your  obedient  servant, 
"  Alpha  Kingslby,  Notary  Public." 

And  defendant  introduced  the  deposition  of 
N.  Hobson,  which  is  as  follows : 

"  Deposition  of  iV.  Hobson. 

"Interrogatories  to  Nicholas  Hobson,  on  the 
part  of  the  defendant. 

•'  1.  Were  you  acquainted  with  the  defend- 
ant, Benjamin  D.  Harris,  in  the  years  1887 
and  1838? 

"3.  Do  you  know  whether  said  Ben  jamin  D. 
Harris  resided  in  Tennessee  or  Alabama,  in 
1887  and  1838? 

"8.  Have  you  any  recollection  of  ever  tell- 
ing Alpha  Kingsley,  notary  public,  that  the 
said  Benjamin  D.  Harris  resided  in  Madison 
County,  Alabama,  in  1838? 

"  4.  Were  you  acquainted  with  the  plaintiff, 
James  Robinson?  If  so,  state  where  he  resided 
in  1887  and  1888. 

"First.  I  was  not  acquainted  personally 
with  Benjamin  D.  Harris  in  1887  and  1838. 

"  Second.  I  do  not  know  whether  said  Har- 
ris resided  in  Tennessee  or  Alabama  in  1887 
and  1838. 

"  Third.  I  have  no  recollection  of  A.  Kings- 
ley  having  applied  to  me  in  reference  to  this 
particular  case;  he  often  made  application  to 
*me  in  regard  to  the  residence  of  per-  [*839 
sons  living  in  Alabama;  I  know  that  there  are 
a  great  many  of  the  name  of  Harris  residing  in 
Madison  County,  Alabama;  and  from  the  fact 
of  the  drawers  of  the  note  living  in  Madison 
County,  I  may  have  told  the  notary  public 
what  my  belief  was  as  to  the  residence  of  Mr. 
Harris,  but  not  from  any  personal  knowledge 
I  had  of  his  residence. 

"Fourth.  I  was  acquainted  with  the  plaint- 


«;  see.  4,  p.  478  9  edit.) ;  Stocken  v.  Collin.  T  Mees.  ft 
Wrij,  515. 

Joint  indorsers  are  each  entitled  to  separate  no- 
tice. Where  they  reside  in  different  places,  it  will 
make  no  difference  that  the  notice  reaches  one  of 
them  before  It  does  the  other.  The  holder  has  per- 
formed his  whole  duty,  and  exercised  reasonable 
diligence,  and  his  rights  are  complete  and  perfect, 
although  the  notice  should  not  have  reached  both, 
or  even  either  of  the  Joint  indorseni.  Story  on 
Prom.  Notes,  see.  309 ;  Sbepard  v.  Hawley,  1  Conn., 
398:  Bank  of  Chenango  v.  Root,  4  Cow.,  126;  Walls 
v.Green,  5  Hill,  532. 
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As  to  certificate  of  notary,  evidence  of  what  facte; 
presentment,  demand,  notice,  see  note  to  Fenwick 
v.  Sears,  1  Cranch,  259. 

As  to  notice  of  demand  and  nonpayment,  when 
and  how  given,  see  note  to  Bussard  v.  Levering,  0 
Wheat.,  102. 

When  parol  agreement  as  to  place  of  demand  is 
valid,  see  note  to  Brent  v.  Bank  of  Metropolis,  1 
Pet.,  89. 

That  promise  of  indorser  to  pay  U  waiver  of  notice 
with  knowledge  of  laches,  see  note  to  Thornton  v. 
Wynne,  12  Wheat.,  183. 
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iff,  James  Robinson;  he  resided  in  Nashville 

in  the  years  1887  and  1888. 
(Signed)  "  N.  Hobson." 

Also,  the  deposition  of  Joseph  Estell,  which 

is  as  follows: 

"  The  Deposition  of  Joseph  EsteU. 

"Question  by  defendant.  Were  you  ac- 
quainted with  the  defendant  in  the  years  1887 
and  1838? 

"  Answer.  I  was,  and  for  some  time  be- 
fore. 

"  Question  by  same.  Do  you  know  whether 
the  defendant  resided  in  Tennessee  or  Ala- 
bama in  1837  and  1888? 

"  Ans.  I  understood  that  he  resided  in 
Alabama  in  1887  and  1838.  I  never  saw  him 
in  Alabama,  and  how  it  was  that  I  understood 
that  he  resided  in  Alabama  in  these  years  I 
cannot  now  recollect;  but  such  was  my  belief 
of  his  place  of  residence. 

"  By  same.  Have  you  any  recollection  of 
telling  Alpha  Kingsley,  notary  public,  that  the 
defendant  resided  in  Madison  County,  Ala- 
bama, in  1888? 

"  Ans.  I  have  no  recollection  that  I  ever 
told  Alpha  Kingsley  that  the  defendant  re- 
sided in  Madison  County,  Alabama,  in  the 
year  1888.  Mr.  Kingsley  has  often  inquired 
of  us,  that  is,  of  my  brother,  while  living,  and 
myself,  as  to  the  residence  of  persons  in  Ala- 
bama, but  my  recollection  does  not  serve  me  as 
to  the  name  of  any  of  those  about  whom  he 
made  inquiries. 

"  By  same.  Were  you  acquainted  with 
James  Robinson?  If  so,  state  where  he  resided 
in  1887  and  1888. 

"  Ans.  I  was  acquainted  with  James  Rob- 
inson ;  he  resided  in  Nashville,  Tennessee,  in 
the  years  1837  and  1888. 

(Signed)  ' '  Joseph  Estell.  " 

Defendant  also  introduced  Joseph  Bradley 
as  a  witness,  who  proved  that,  previous  to  the 
maturity  of  said  note,  plaintiff  had  directed 
to  him  at  Huntsville,  Madison  County,  Ala- 
bama, notices  to  all  the  parties  to  the  note,  re- 
questing him  to  hand  them  to  the  defendant 
and  the  other  parties,  the  notices  being  in- 
tended to  remind  them  when  the  said  note 
would  fall  due.  Witness  directed  the  notices 
to  the  postofflces  of  the  parties  respectively, 
and  to  defendant  at  his  postoffice  at  Cross 
Roads,  Madison  County,  Alabama;  but  the  no- 
tices of  protest  of  said  note  were  not  sent  to 
witness;  witness  acted  as  plaintiffs  friend  in 
34©*]  the  matter;  there  was  no  evidence  *to 
show  that  the  notary  knew  who  was  the 
holder  of  the  bill,  or  where  he  resided. 

The  court  instructed  the  jury,  that  if  they 
believed  that  the  notary  made  the  inquiries 
stated  in  his  depositions,  and  sent  notice  to  de- 
fendant as  therein  stated,  he  being  ignorant  of 
his  true  residence,  that  the  notice  was  sufficient 
to  charge  the  defendant,  and  that,  under  the 
circumstances  of  the  case  as  proved,  it  was  not 
necessary  to  make  inquiry  of  the  holder  of  the 
note  as  to  the  residence  of  the  indorser;  to 
which  instructions  the  defendant  excepts,  and 
prays  the  court  to  sign  and  seal  this  bill  of  ex- 
ceptions, which  is  done  accordingly. 

Wm.  Crawford.       [seal.] 

The  cause  was  argued  by  Mr.  Crittenden  for 
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the  plaintiff  in  error,  and  Mr.  Brinley  for  the 
defendant  in  error. 

Mr.  Crittenden: 

It  is  insisted,  on  the  part  of  Harris,  that  the 
.instruction  given  by  the  court  is  erroneous: 

1st.  In  making  the  sufficiency  of  the  notice 
depend  exclusively  on  the  Jury  s  belief  of  the 
circumstances  stated  in  the  deposition  of  Kings- 
ley. 

2d.  In  Instructing  the  jury,  "  that,  under  the 
circumstances  of  the  case,  it  was  not  necessary  _ 
(for  the  notary)  to  make  inquiry  of  the  bolder' 
of  the  note  as  to  the  residence  of  the  indorser." 

Harris,  on  the  contrary,  insists  that  "  the  cir- 
cumstances of  the  case  "  were  these,  namely, 
that  Robinson  was  the  holder  of  the  note:  that 
he  was  known  as  such  to  the  notary;  that  be 
lived  in  Nashville  at  the  time,  and  might  hive 
been  easily  and  immediately  found,  and  could, 
in  all  probability,  have  given  the  required  io- 
fnrmaffOn  as  to  the  residence  of  Harris,  and 
the  postoffice  nearest  to  him.  It  is  insisted  that 
all  these  circumstances  are  proved  by  or  dedu- 
cible  from  the  evidence;  and  that  it  ought  to 
have  been  left  to  the  jury,  with  the  instruction, 
that,  if  they  believed  all  these  circumstances  to 
have  existed,  then  that  it  was  necessary  for  the 
notary  to  have  made  inquiry  of  the  bolder  of 
the  note  as  to  the  residence  of  the  defendant, 
Harris;  and  that  if,  in  consequence  of  his  neg- 
lecting to  make  that  inquiry,  he  misdirected 
the  notice  to  Harris,  then  that  such  misdirected 
notice  is  not  due  notice,  or  such  as  entitled  the 
said  Robinson  to  recover  in  this  action. 

The  general  law  is,  that  the  holder  must  on 
notice.  The  notary  is  a  mere  agent  of  nit. 
The  inquiry  as  to  Harris's  residence  ought  to 
have  been  made  from  Robinson,  who  lived  in 
Nashville.  (Story  on  Bins,  884.  sec  90»; 
Chilly  on  Bills,  8th  edit.,  ch.  10.  pp.  515,  518, 
534,  525;  Bayley  on  Bills,  5th  edit.,  ch,  7,  sec. 


2,  pp.  280-288.) 
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the  holder  does-  not  know,  he  should  in- 
quire. Much  more,  "then,  should  the  [*841 
notary.  A  notice  is  more  than  a  mere  matter 
of  form,  for  it  might  have  enabled  Ham  to 
save  the  debt. 

Mr.  Brinley,  for  defendant  in  error,  staled 
the  case  and  then  proceeded : 

1st.  A  demand  of  payment  of  a  note  should 
be  made  on  the  last  day  of  grace,  and  notice  of 
the  default  of  the  maker  be  put  into  the  post- 
office,  if  he  live  in  another  place,  early  enough 
to  be  sent  by  the  mail  of  the  succeeding  dar. 
(Lenox  v.  Roberts,  2  Wheat.,  868.) 

2d.  If  there  be  no  postoffice  in  the  town 
where  the  indorser  resides,  the  notice  may  be 
sent  through  the  postoffice  to  the  postoffice 
nearest  to  his  residence.  (Freeman  v.  Bognl"*. 
7  Mass.  R,  488;  Ireland  v.  Kip,  11  Johns.  R, 
281.) 

3d.  The  putting  of  notice  into  the  postoffice 
is  sufficient,  without  proof  of  its  having  been 
actually  received.  (Munn  v.  Baldwin.  6  Ma«a 
R.,  816:  Miller  v.  Hockley,  5  Johns.  R.  S?5: 
Dickens  v.  Beat,  10  Peters,  572;  1  Bell's  Com.. 
5th  edit.,  418.) 

4th.  If  due  diligence  be  used  to  give  notice 
to  the  indorser,  and  he  cannot  be  found.  lhi» 
is  equivalent  to  due  notice.  (Stewart  v.  Bin. 
2Caines'R.,121:*ny<ftv.  Hawthorn,  3  Raw*. 
855:  1  Bell's  Com.,  5th  edit.,  418.) 

5th.  If  the  indorsee  is  ignorant  of  the  indon- 
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ert  place  of  abode,  it  is  an  excuse  for  not  giv- 
ing him  notice;  and  then  it  becomes  a  question 
of  fact,  whether  he  used  due  diligence  to  dis- 
cover it.     (Bateman  v.  Joseph,  12  East,  483.) 

6th.  Whether  due  notice  has  been  given,  all 
the  circumstances  necessary  for  the  giving  of 
such  notice  being  known,  is  a  question  of  law; 
and  the  court  will  determine  upon  the  facts. 
Where  the  facts  are  contested,  the  question  of 
law  becomes  mixed  with  fact,  and  is  for  the 
decision  of  the  jury,  under  instructions  from 
the  court  upon  the  hypothetical  state  of  facts 
claimed  to  be  proved.    {Eagle  Bank  v.  Chopin, 

3  Pick.,  180;  Bank  of  North  America  v.  Petiil, 

4  Dallas.  127;  Robertson  el  al.  v.  Vogle,  1  Dallas, 
252;  Busteyv.  Freeman,  10  Mass.  R.,  86;  Bry- 
den  v.  Bryden,  11  Johns.  R.,  187;  Davit  v. 
Herriek,  6  Ohio  Rep.,  55;  Bank  of  Utiea  v. 
Bender,  21  Wend.,  648;  Bank  of  Columbia*. 
Lawrence,  1  Peters,  578;  Diekins  v.  Beat,  10 
Peters,  572.) 

7th.  The  defendant  excepted  to  that  portion 
of  the  opinion  of  the  court  below  which  main- 
tained, that  it  was  not  necessary  to  make  in- 
jury of  the  holder  of  the  note  as  to  the  resi- 
ience  of  the  indorser. 

The  inference  is,  that  had  such  inquiry  been 
made,  the  requisition  of  due  diligence  would 
be  satisfied.  The  inference  is  sustained  by  the 
authorities.  But  there  is  no  case  which  decides 
that  such  an  inquiry  of  the  bolder  is  indispens- 
able; they  decide  that  such  an  inquiry  is  proof 
of  due  diligence,  not  that  it  is  the  only  proof 
of  such  diligence;  that  it  is  sufficient,  not  that 
it  is  indispensable.  For  instance,  inquiry  of 
342*]  one  of  the  parties  to  a  bill  as  to  *the 
residence  of  the  indorser  is  due  diligence. 
{Benridge  v.  Burgis,  8  Camp.,  262.) 

The  holder  of  a  bill,  as  indorsee,  went  to  the 
house  of  his  immediate  indorser  to  inquire  the 
residence  of  the  first  indorser,  and' it  was  held 
to  be  due  diligence.  (Bateman  v.  Joseph,  2 
Camp.,  461.) 

Where  the  notary  made  inquiry  of  the  second 
indorser  as  to  the  residence  of  the  first  indorser, 
who  informed  him  that  notice  to  an  office  in  a 
post  town,  which,  it  seems,  was  three  miles 
and  a  half  from  the  first  indorser,  and  where 
he  did  not  receive  his  papers  and  letters,  it  was 
held  to  be  due  diligence.  (Ransom  v.  Mack,  2 
Hill,  587.) 

Where  the  holder,  before  the  note  became 
due,  applied  to  one  of  the  parties  to  ascertain 
the  residence  of  the  indorser,  and  he  declined 
giving  him  any  information,  the  holder  was 
not  oolieed,  after  the  bill  became  due,  to  renew 
his  inquiries  of  that  party.  (Firth  v.  Thrush, 
sBarn.  &  Cress.,  887.) 

8th.  There  is  no  evidence  to  show  that  the 
notary  knew  who  was  the  holder  of  the  note. 
He  had  a  right  to  infer  that  it  belonged  to  the 
Planters'  Bank ;  he  accordingly  inquired  of  the 
cashier  where  the  parties  lived,  that  he  might 
notify  them,  and  duly  mailed  notices  of  protest 
to  Madison  County,'  Alabama,  their  supposed 
place  of  residence.    This  was  sufficient. 

Notice  of  nonpayment  to  an  indorser  was 
left  at  his  boarding-house,  where  he  was  re- 
ported to  reside;  but  it  seems,  some  weeks  be- 
fore the  note  fell  due,  he  left  Philadelphia  for 
Europe,  without  the  knowledge  of  the  holder 
of  the  note.  The  notice  was  sufficient,  as  rea- 
sonable diligence  had  been  used  to  ascertain 
Howard  4. 


the  residence  of  the  indorser.    (IPMurtrie  v. 
Jones,  8  Wash.  C.  C.  Rep.,  206.) 

A  bill  was  drawn  ana  dated  at  New  York, 
on  persons  residing  in  that  city,  who  accepted 
it.  The  drawers  resided  in  Petersburg,  Vir- 
ginia. The  bill  being  protested  for  nonpay- 
ment, two  letters  were  put  into  the  postofflce, 
giving  notice  to  the  drawers,  one  directed  to 
New  York,  and  the  other  to  Norfolk,  Virginia, 
the  supposed  place  of  their  residence.  It  was 
holden  that  this  was  sufficient  notice,  inasmuch 
as  it  did  not  appear  that  the  holder  knew  where 
the  drawers  lived,  and  notice  had  been  directed 
to  their  supposed  place  of  residence.  (Chipman 
v.  Liptcombe,  1  Johns.  R.,  294.) 

Besides,  there  was  no  evidence  to  show  that 
the  notary,  in  the  case  under  consideration, 
knew  who  was  the  holder  of  the  bill,  or  where 
he  resided. 

If,  after  reasonable  diligence  on  the  part  of 
the  holder,  the  residence  of  the  indorser  cannot 
be  ascertained,  an  excuse  is  furnished  for  a 
failure  to  give  notice.  The  rule  in  such  cases 
is,  not  that  it  is  sufficient  to  send  the  notice  to 
the  last  place  of  residence  of  the  indorser,  or 
to  the  place  at  which  the  bill  or  note  bears  date, 
but  that  it  is  sufficient  to  send  it  to  the  office 
believed  to  be  the  proper  *one,  from  [*343 
information  acquired,  upon  due  diligence  to 
ascertain  it.  (Hoopes  &  Bogart  v.  Newman, 
Executor,  2  8medes  &  Marshall's  Rep.,  71, 
Mississippi  Rep.,  January  Term,  1844,  cites 
Chitty  on  Bills,  486;  Nichol  v.  Bate,  7  Yerger, 
805;  Chipman  v.  Liptcombe,  1  Johns.  R., 
294.) 

9th.  But  suppose  that  the  notary,  knowing 
that  Robinson  was  the  holder  of  the  note,  had 
applied  to  him  for  information,  what  would 
have  been  his  answer  in  regard  to  the  residence 
of  the  parties?  Undoubtedly  it  would  have 
been,  that  to  the  best  of  his  knowledge  they  re- 
sided at  Huntsville,  Madison  County,  Alabama. 

The  defendant  introduced  Joseph  Bradley  as 
a  witness,  who  proved  that,  previous  to  the 
maturity  of  the  note,  Robinson  had  directed 
to  him,  at  Huntsville,  notices  to  all  the  parties 
to  the  note,  requesting  him  to  hand  them  to 
Harris-  and  the  parties,  to  remind  them  when 
the  note  would  fall  due. 

There  is  nothing  to  prove  that  Robinson  was 
informed  that  they  were  delivered  to  any 
place  other  than  Huntsville.  Of  course,  had 
the  notary  known  that  Robinson  was  the 
holder,  and  consulted  him  as  to  the  residence 
of  the  parties,  he  must  have  answered  that 
notices  had  better  be  sent  to  Huntsville.  The 
notary  did  so  direct,  substantially;  that  is,  he 
directed  the  notices,  "  Madison  County,  Ala- 
bama," knowing  that,  from  the  general  rules  of 
the  Postofflce  Department,  they  would  be  sent 
to  Huntsville,  the  county  seat. 

10th.  There  is  no  conflict  between  the  testi- 
mony of  the  notary  and  that  of  Messrs.  Hob- 
son  and  Estell ;  the  former  swears  that  he  ap- 
plied to  them  for  information  as  to  the  residence 
of  the  parties;  they  could  not  recollect  that  he 
did  in  this  case  in  particular,  because  he  often 
inquired  as  to  the  residence  of  persons  living 
in  Alabama.  His  positive  testimony,  as  to  the 
fact  which  he  was  interested  to  ascertain, 
must  bo  believed ;  it  more  than  counterbalances 
their  want  of  recollection,  it  being  of  no  inter- 
est to  them  to  remember. 
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Chltty,  in  bis  Treatise  on  Bills  (8th  Araer. 
edit.,  486),  says,  that  "  the  holder  of  a  bill  of 
exchange  is  excused  for  not  giving  regular 
notice  of  its  being  dishonored  to  an  indorser, 
of  whose  place  of  residence  he  is  ignorant,  if 
he  use  reasonable  diligence  to  discover  where 
the  indorser  may  be  found";  in  support  of 
this  undeniable  position,  he  cites  Pothier  de 
Change,  n.  144.  The  reasoning  of  Pothier 
and  of  Pardessus  (Droit  Com.,  torn.  2,  art. 
426),  in  the  opinion  of  Judge  Story  (in  his  Com- 
mentaries on  the  Law  of  Bills  of  Exchange, 
850,  851).  covers  the  case  stated  by  Chitty, 
though  they  both  treat  in  those  sections  of  the 
force  majeur  (tit  major)  as  an  excuse  for  a  non- 
compliance by  the  bolder  with  the  requisites 
of  law,  and  not  upon  the  question  of  ignorance 
of  residence.  The  continental  and  civil  law, 
which  is  identical  with  the  common  law  and 
common  sense,  do  not  require  impossibilities. 
The  law  does  not  presume  that  the  holder  of 
the  paper  is  acquainted  with  the  residence 
344*]  *of  the  indorsers;  and  if  the  notary  or 
holder,  after  diligent  inquiry  as  to  the  resi- 
dence of  the  indorser,  cannot  ascertain  it,  or 
mistakes  it,  and  gives  the  notice  the  wrong  di- 
rection, the  remedy  against  the  indorser  is  not 
lost.  (3  Kent's  Com.,  107;  Barr  v.  Marsh,  9 
Yerger,  258;  Story  on  Bills  of  Exchange.  884- 
847,  in  note*.)  "The  rule  of  due  diligence 
"must  not  be  such  as  to  clog  commercial  op- 
perations."  (Bank  of  Columbia  v.  Lawrence,  1 
Peters,  578.) 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  majority  of  the  court: 

Under  the  bill  of  exceptions  in  this  case,  the 
proper  practice  in  some  important  particulars 
respecting  notices  of  nonpayment  of  promis- 
sory notes  and  bills  of  exchange  is  involved. 
It  appears  that  the  defendant  was  indorser  of 
such  a  note,  and  at  the  trial  the  court  Instructed 
the  jury,  that  if  they  believed  that  the  notary 
made  the  inquiries  stated  in  his  depositions, 
and  sent  notice  to  the  defendant  as  therein 
stated,  he  being  ignorant  of  his  true  residence, 
that  the  notice  was  sufficient  to  charge  the  de- 
fendant, and  that,  under  the  circumstances  of 
the  case  as  proved,  it  was  not  necessary  to 
make  inquiry  of  the  holder  of  the  note  as  to 
the  residence  of  the  indorser;  to  which  instruc- 
tions the  defendant  excepts. 

The  substance  of  the  inquiries  which  were 
made,  as  shown  in  the  depositions,  waa,  that 
the  note,  being  "  payable  and  negotiable  at  the 
Planters'  Bank  of  the  State  of  Tennessee,  at 
Nashville,"  the  notary,  after  presenting  it  and 
payment  being  refused,  inquired  of  those  "  not 
unlikely"  to  know  the  residences  or  nearest 
postofflces  of  the  indorsers,  as  they  were  not 
known  to  him.  He  recollects,  as  one  of  whom 
he  inquired,  the  cashier  of  the  bank,  and  was 
informed  by  him  that  Harris  lived  in  Madison 
County,  Alabama,  but  that  he  did  not  know 
his  nearest  postofflce.  The  notary  made  simi- 
lar inquiries  of  a  Mr.  Estell,  who  had  resided 
In  Madison  County,  but  was  found  to  be  igno- 
rant of  the  defendant's  nearest  postofflce;  and 
the  notary  adds,  that,  knowing  "no  other 
source  from  whence  to  derive  information  as 
to  where  to  direct"  the  notice,  he  "accordingly 
directed"  this  and  others  "  to  Madison  County, 
Alabama,  knowing  that,  from  the  general 
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rules  of  the  Postofflce  Department,  they  would 
be  sent  to  Huntsville,  the  county  seat." 

The  only  "other  circumstances  of  the  case 
as  proved,"  to  which  the  judge  probably  re- 
fers, are.  that  the  name  of  the  present  plaintiff 
appears  on  the  back  of  the  note  as  the  last  in 
doner ;  that  he  was  then  an  inhabitant  of  Nash 
ville;  and  that  Joseph  Bradley,  a  witness  fur 
the  defendant,  testified,  that  before  the  note 
reached  maturity,  he.  then  living  at  Huntsville. 
received  notices  from  Robinson  for  Harris  and 
the  other  indorsers,  "  requesting  him  to  hand 
them  to  the  defendant  and  the  other  parties," 
in  order  "  to  remind  *them  when  said  [*345 
note  would  fall  due,"  and  that  he  directed  the 
notice  for  Harris  to  his  postofflce  at  Cross 
Roads,  in  Madison  County. 

It  is  further  stated,  as  a  part  of  the  case. 
' '  there  was  no  evidence  to  show  that  the  notary 
knew  who  was  the  holder  of  the  bill,  or  where 
he  resided." 

These  being  the  facts  as  proved  concerning 
the  inquiries  and  circumstances  to  which  the 
judge  refers,  he  properly  considered  it  a  ques- 
tion of  law,  whether,  upon  those  facta,  if  be- 
lieved by  the  jury,  it  was  necessary  to  make 
inquiry  of  the  holder  himself  as  to  the  residence 
of  the  indorsers.  and  whether  the  notice  as 
given  was  in  all  respects  sufficient  to  charge  the 
defendant.  (Bank  of  Columbia  v.  Lawrence.  1 
Peters.  583:  10  Peters,  581:  Bryden  v.  Bryden. 
11  Johns.  R,  187;  Hadduck  v.  Murray.  1  X. 
H.  Rep.,  140.) 

It  is  to  be  regretted,  that  some  other  facti 
were  not  agreed  or  referred  to  the  jury;  such 
as  the  distance  of  the  residence  of  the  defend- 
ant, as  well  as  of  the  Cross  Roads  postofflce. 
from  Huntsville;  whether  he  wa%  accustomed 
to  receive  letters  at  the  former  place;  and  who 
in  truth  was  the  holder  of  the  note  at  the  time 
it  fell  due.  But  the  judge  properly  submitted 
to  the  jury  whatever  facts  the  parties  chose  to 
present;  and  it  is  usually  the  best  course  thus 
to  submit  complicated  questions  of  law  and 
fact,  accompanying  them,  however,  with  doe 
legal  instructions  as  to  the  rules  which  ought 
to  govern.  (8  Kent's  Com.,  107.)  Then  the 
instructions  can  as  easily  be  revised  as  if  the 
case  was  withdrawn  from  the  jury,  and,  what 
is  very  desirable,  the  rules  as  to  commercial 
paper  can  be  preserved  as  uniform  over  the 
commercial  world,  and  the  holders  of  it  have. 
as  they  ought  to  have,  a  fixed  standard,  on  a 
like  state  of  facts,  for  protecting  as  well  as 
knowing  their  rights.  (11  Johns.  R.,  187;  1 
D.  &  E,  168;  1  N.  H.  Rep.,  140.) 

The  first  objection  that  has  been  raised  un- 
der the  instructions  or  ruling  of  the  court  v. 
that  the  notice  does  not  appear  to  have  been 
given  by  the  holder  of  the  note.  There  is  no 
evidence  here  to  indicate  any  person  except 
Robinson  or  the  bank  as  the  holder  at  that 
time,  and  probably  at  the  trial  it  was  taken  for 
granted  to  be  one  of  them,  without  making  any 
point  concerning  it  to  the  court  or  jury. 
Whichever  it  was,  there  is  no  pretense  but  that 
the  notary  came  into  possession  of  the  note 
from  the  agent  of  the  holder  lawfully,  and 
with  a  view,  as  agent,  to  make  the  demand,  aad 
if  not  paid,  to  give  due  notice.  When  notes 
are  left  at  banks  for  collection,  the  notaries 
may  often  be  ignorant  of  the  names  of  the 
holders,  as  the  notes  are  handed  to  them  by 
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the  cashier.  He  would  as  properly  do  this 
business  when  employed  by  an  agent  of  the 
holder,  as  by  the  bolder  himself:  and  having 
the  note  in  either  of  these  ways,  he  would  be 
competent  in  law  to  deliver  it  up  if  paid,  or,  if 
not  paid,  to  give  notice  of  that  fact  to  the  in- 
dorsers. It  has  been  adjudged,  that  any  agent 
of  the  holders  may  give  notice.  (Chitty 
oo  Bills.  527;  Bank  of  Vtica  v.  Smith,  18 
346*]  *  Johns.  R.,  289,  in  point;  Stewart  v. 
Kennett,  2  Camp.  R.,  177,  by  Lord  Ellen- 
borough,  178;  3  Kent's  Com.,  108;  Stanton 
it  aL  v.  Blossom  et  al.,  14  Mass.  R,  116;  7 
Ibid..  486;  9  Ibid.,  423.) 

The  agent  to  collect  the  note  may  do  it. 
(Head  v.  Engt,  5  Cowen,  808;  8  Bos.  &  Pull., 
399: 2  Taunt.,  38;  15  East,  291 ;  9  East,  847;  1 
Camp.  R.,  849;  Ogden  et  al.  v.  Dobbin  et  al.,  2 
Halls  Rep.,  112.) 

And  in  9  Terger,  255,  it  was  decided  that  a 
notary  public  is  a  suitable  agent  for  this  pur- 
pose. It  was  done  by  a  notary  of  the  agent  in 
2  Hall,  112. 

The  meaning  of  the  rule  that  the  holder  must 
give  notice  is,  not  that  he  may  not  do  it,  by  an 
agent,  as  any  other  commercial  act,  but  that  it 
shall  not  be  given  by  some  other  party  on  the 
bill  not  standing  in  the  relation  in  which  the 
holder  does,  .ana  who  has  no  right  to  give  it 
and  try  to  make  the  indorser  responsible  when 
the  holder  may  be  willing  to  waive  a  resort  to 
him.  (Tindal  v.  Brown,  1  D.  &  E.,  170;  7 
Yes.,  Jun.,  597;  1  Esp.  R.,  883.)  In  this  case 
the  notice  is  express,  that  "  the  holder  looks  to 
you  for  payment  as  indorser  "  of  the  bill,  and 
the  notary  had  the  note  in  his  possession  (11 
East,  117;  2  Camp.,  178)  in  order  to  make  de- 
mand and  give  notice  in  behalf  of  the  holder. 

The  only  remaining  questions  which  are  ma- 
terial are,  whether  any  further  Inquiry,  and 
especially  of  the  holder  of  the  note,  ought  to 
have  been  made  by  the  notary,  as  to  the  resi- 
dence of  the  indorsers,  before  dispatching  the 
notices,  and  whether  the  notices  sent  were  suf- 
ficient, considering  the  information  he  obtain- 
ed, and  his  ignorance  of  the  true  residence  of 
the  indorsers.  It  was  a  part  of  the  evidence 
that  the  indorsers  lived  remote  in  another  State, 
and  that  the  notary  was  ignorant  of  the  exact 
places  of  their  abode. 

Under  such  circumstances,  he  was  undoubt- 
edly bound  to  make  inquiries  of  persons  likely 
to  be  acquainted  with  their  residences.  This 
he  did;  and,  among  them,  of  the  cashier  of  the 
bank,  the  person  most  likely  to  be  acquainted 
with  the  place  of  abode  of  those  making  paper 
negotiable  and  payable  at  the  bank,  and  of  an- 
other person  who  had  lived  in  the  same  county 
with  the  indorsers,  and  not  getting  entire  cer- 
tainty from  either,  he  sent  the  notices,  address- 
ed as  accurately  as  his  information  enabled 
him,  to  the  county  where  they  lived,  and  from 
the  capital  of  which  the  notices  would  be  like- 
ly to  be  forwarded  to  the  indorsers. 

This,  in  most  cases,  might  be  sufficient  as  to 
inquiry,  and  especially  where  nobody  was 
known  to  reside  near  who  was  able  and  bound 
to  give  fuller  and  more  accurate  information  on 
that  subject.  It  would  usually  satisfy  a  jury 
that  the  due  diligence  had  been  exercised 
which,  and  which  only,  the  law  imposes. 
(Chitty  on  Bills,  525,  8th  Amer.  ed. ;  2  Camp., 
461.)  But  it  is  argued  in  this  case  that  the 
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holder  probably  lived  in  Nashville,  and  could 
and  ought  to  have  been  resorted  to  on  this  oc- 
casion for  such  information.  *(Chitty  [*347 
on  Bills,  525.)  This  argument  is  not  without 
force,  and  might  be  insuperable  if  the  notary 
knew  who  the  holder  was,  and  did  not  obtain 
otherwise  all  the  intelligence  on  this  subject 
which  the  holder  probably  possessed.  But  the 
evidence  not  showing  that  he  knew  him,  did  he 
resort  to  the  holders  agent,  and  obtain  from 
him  all  the  information  on  this  point  which  the 
holder  himself  was  likely  to  have  possessed? 

Supposing  the  bank  to  have  been  the  holder, 
the  cashier,  its  agent,  was  resorted  to,  and 
doubtless  gave  all  the  intelligence  in  possession 
of  the  bank  on  this  subject. 

But  supposing  Robinson  to  have  been  the 
holder,  which  is  the  only  other  probable  pre- 
sumption on  the  evidence,  and  which  is  con- 
tended for  by  the  defendant,  and  then  the  cash- 
ier was  doubtless  his  agent  to  collect  the  note, 
and  received  from  Robinson  all  he  knew  as  to 
the  residences  of  the  prior  indorsers,  and  com- 
municated it  to  the  notary  when  applying  to 
him  on  the  subject.  This  is  not  only  the  gen- 
eral inference  from  what  would  be  likely  to 
take  place  on  such  occasions,  but  is  strength- 
ened in  this  case  from  the  testimony  of  Brad- 
ley, on  the  part  of  the  defendant,  saying  that 
Robinson,  a  short  time  prior,  had  sent  notice 
to  him  at  Huntsville  for  these  parties,  stating 
when  the  note  fell  due,  and  that  he  requested 
him  to  hand  them  to  these  indorsers.  From 
this  it  is  obvious  that  Robinson  supposed  they 
resided  in  Huntsville,  or  he  would  have  sent 
the  notices  to  a  different  place;  and  he  would 
not  probably  have  desired  a  resident  of  Hunts- 
ville to  hand  them  to  the  indorsers,  unless  he 
believed  they  lived  in  the  same  place. 

There  can  be  little  doubt,  on  this  evidence, 
that  the  real  holder,  whether  the  bank  or  Rob- 
inson, did  give  to  the  cashier  all  the  informa- 
tion the  holder  possessed  on  this  subject,  and 
that  the  cashier  communicated  the  same  to  the 
notary,  and  that  the  latter  would  have  obtained 
no  more  had  he  known  and  resorted  to  the 
holder  in  person,  and  that  the  cashier,  in  con- 
forming to  this  information,  by  addressing  no- 
tices to  Madison  County,  supposing  that,  by 
the  rules  of  the  Postomce  Department,  they 
would  be  sent  to  Huntsville,  the  county  town, 
did  all  which  duty  required  of  him. 

Beside  the  light  flung  on  this  subject,  and 
favorable  to  this  conclusion,  by  some  of  the 
general  positions  in  the  authorities  cited  at  the 
bar,  there  are  several  precedents  which  bear 
more  directly  on  a  state  of  facts  such  as  exists 
in  this  case,  and  which  deserve  special  notice, 
as  they  fortify  the  correctness  of  the  views  we 
have  presented. 

In  Stewart  v.  Eden  (2  Caines,  121)  the  court 
ruled,  that  the  holder  was  bound  to  inquire  no 
further  than  a  reasonable  and  prudent  man 
should,  and  said,  "  We  do  not  exact  from  him 
every  possible  exertion,"  or  inquiry.  Only 
"  ordinary  diligence  "  is  required  in  inquiring. 
[CaUkiU  Bank  v.  Stall,  15  Wend.,  867.)  Only 
"  reasonable  diligence."  (Fisher  v.  Evans,  5 
Binney,  543.)  So  m  Chapman'v.  Lips-  [*348 
combe  (1  Johns.  R. ,  294),  where  a  bill  was  drawn 
and  dated  in  New  York  city,  on  persons  there, 
and  accepted,  but  protested  afterwards  for  non- 
payment, and  it  did  not  appear  that  the  holder 
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knew  where  the  drawers  lived,  but  sent  two 
notices  to  them,  one  addressed  to  New  York 
and  one  to  Norfolk,  it  was  held  that  they  were 
good,  though  the  drawer  in  fact  lived  in 
Petersburg. 

In  that  case,  inquiry  was  made  at  the  banks 
and  elsewhere,  ana  notice  was  sent  in  conform- 
ity with  the  information  received ;  but  he  did 
not  inquire  of  the  acceptors,  who  lived  in  New 
York,  and  could  have  told  him  correctly  where 
the  drawers  lived. 

In  8  Kent's  Com.,  107,  it  is  laid  down,  that 
notice  need  not  always  be  sent  to  the  postofflce 
nearest  to  the  indorser's  residence.  It  suffices, 
if  sent  to  the  nearest  which  can  be  ascertained 
on  due  inquiry.  And  in  1  Peters,  578,  and  2 
Peters,  551,  where  a  notice  like  this  was  ad- 
dressed to  the  indorser,  as  belonging  to  the 
county  in  which  he  lived,  the  same  rule  is 
recognized.  It  is  true  that  there  the  party  in 
fact  resided  near  the  county  seat,  or  received 
some  of  his  letters  there,  about  which  there  is 
no  particular  proof  here;  but  it  is  said  to  be 
proper  to  address  a  notice  in  that  way,  "  if 
after  due  inquiry  it  is  the  only  description 
within  reach  of  the  person  sending  the  notice." 

It  is  enough  to  send  the  notices  to  the  place 
where  the  information  received  reasonably  re- 
quires him  to  send  them.  (2  Carr.  &  Payne, 
300;  1  Barn.  &  Cress.,  243;  Bank  of  Ulica  v. 
Davidson,  5  Wend.,  587.)  If  the  place  it 
reaches  is  the  wrong  one,  he  is  then  not  in  fault. 
(5  Yerger,  67.)  All  his  duty  in  this  case  is  to 
use  "  ordinary  diligence  "  on  the  subject,  and 
not  to  insure  at  all  events  that  the  notice  actu- 
al] v  reaches  the  indorser.  (1  Peters,  582;  10 
Ib'id.,  681.) 

In  Barr  et  al.  v.  Marsh  (9  Yerger,  255)  it  was 
held  that  the  holder  was  not  bound  or  presumed 
to  know  where  the  indorser  lived.  But  it  was 
enough  if  the  agent  of  the  indorsee  or  holder 
made  due  inquiry,  and  directed  the  notices  to 
the  places  indicated  by  the  information,  though 
wrong.  It  was  the  best  that  could  be  done  un- 
der the  circumstances.  (Niehol  v.  Bate,  7  Yer- 
ger, 807;  Dunlap  v.  Thompson  etal.,5  Yerger, 
87.)  Where  so  many  postefflces  exist,  the  resi- 
dences of  parties  change  so  often,  and  people 
live  so  remote  from  each  other,  as  in  this  coun- 
try, it  would  clog  the  circulation  of  negotiable 
paper  if  the  bolder  or  his  agent  was  bound  to 
know  everv  alteration  in  the  residence  of  in- 
dorsers.  The  inquiries  were  at  the  bank,  and 
of  other  persons,  in  the  case  of  Barr  v.  Marsh, 
much  as  in  this  instance. 

In  Slurges  et  al.  v.  Derrick  (Wightwick  Exch. 
Cas.,  77)  an  inquiry  was  made  of  the  son  of  an 
indorser  as  to  his  residence,  and  he  did  not 
know  it,  and  the  court  held,  that  "sufficient 
diligence  had  been  used."  And  in  Stuckert  v. 
Anderson  (8  Wharton,  116)  the  case  itself  on 
examination  shows  that  an  inquiry  of  the  offl- 
349*]  cers  *of  the  bank  where  the  note  was 
discounted  is  deemed  sufficient,  if  there  be  no 
others  near  who  are  likely  to  know  more  as  to 
the  residence  of  the  indorsers. 

Some  cases,  it  is  true,  have  been  more  strin- 
gent, such  as  18  Johns.  R.,  484,  and  8  Camp. 
R,  262;  but  they  do  not  contradict  our  con- 
clusions, as  in  the  first  one  the.  notice  was  sent 
to  a  wrong  place  quite  remote,  and  the  inquiry 
is  said  to  have  been  limited ;  while  in  the  last, 
no  inquiry  was  made  except  at  the  "house" 
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where  the  bill  was  payable.  Most  of  the  caws 
referred  to  on  this  point,  of  due  diligence  in 
making  inquiry,  are  rather  cases  as  to  due  dili- 
gence in  respect  to  the  time  when  the  notices 
are  sent. 

Some  of  those,  as  bearing  on  this,  allow  i 
very  liberal  time  to  make  inquiries  where  tie 
residence  is  remote  (2  Barn.  &  Cress.,  24fl;  8 
Ibid.,  898;  2  Dowl.  &  Ryl..  385;  2  Mood.  & 
Ry.,  359),  and  only  require  the  notice  lo  be  sent 
as  soon  as  information  is  obtained  under 
proper  exertion.  (1  Barn.  &  Cress..  245; 
Oow's  R.,  81 ;  2  Camp.  R.,  462.)  And  some p 
so  far  as  to  excuse  giving  notice  at  all,  if  the 
place  of  residence  at  the  time  is  unfixed  (4 
Camp.,  285),  or  cannot  be  ascertained.  (10 
Peters,  580,  and  9  Wheal.,  591,  before  quoted,  i 
In  the  case  now  under  consideration,  then,  the 
conclusion  seems  well  sustained,  that  reason- 
able inquiries  were  made  as  to  the  residences 
of  the  indorsers,  and  notices  promptly  dis- 
patched, by  a  proper  agent,  in  comformity  with 
the  information  received.  Whether  the  notion 
were  actually  received  or  not,  and  whether. 
if  received,  it  was  not  as  soon  as  if  they  had 
been  directed  to  the  Cross  Roads  postoffice.doc* 
not  appear,  nor  is  it  material,  as  the  circum 
stances  before  mentioned  show  due  diligence, 
and  thus  makes  out  a  sufficient  case,  whether 
the  notices  ever  reached  the  indorsers  or  not. 

Let  the  judgment  below  be  affirmed. 

Mr.  Justice  McLean  : 

I  dissent  from  the  opinion  of  the  court  in 
this  case  with  regret. 

The  Circuit  Court  instructed  the  jury,  "that 
if  they  believed  that  the  notary  made  the  in 
quiries  stated  in  his  deposition, "and  sent  notice 
to  the  defendant,  as  therein  stated,  he  being 
ignorant  of  his  place  of  residence,  that  the 
notice  was  sufficient  to  charge  the  defendant: 
and  that  under  the  circumstances  of  the  case.ai 
proved,  it  was  not  necessary  to  make  inquiry 
of  the  holder  of  the  note  as  to  the  residence  of 
the  indorser." 

The  note  was  given  by  John  P.  Burks  *  Co. 
to  Matth.  Burks,  for  sixteen  hundred  dollars,  in 
eight  months  from  its  date,  payable  and  nt- 
gotiable  at  the  Planters'  Bank  of  the  State  of 
Tennessee,  at  Nashville.  It  was  indorsed  br 
Matth.  Burks,  Benjamin  D.  Harris,  the  defend 
ant  below,  and  also  by  J.  Robinson,  the  plaint 
iff.  The  note  does  not  appear  to  have  been 
negotiated  at  the  bank.  A.  Kingstey,  the 
notary,  made  a  demand  of  payment  at  tor 
bank  when  *the  note  become  due,  but  [*«|50 
it  does  not  appear  who  delivered  it  to  nun. 
Notices  of  nonpayment  were  directed  by  the 
notary  to  Matth.  Burks  and  Benjamin  D.  Hank 
the  two  first  indorsers,  to  Madison  County. Ala 
bama. 

He  did  not  know  where  these  indorsers  re 
sided,  but  Hobson,  the  cashier  of  the  bank,  I" 
whom  he  applied  for  information  as  to  their 

f>lace  of  residence,  informed  him  that  the* 
ived  in  the  above  county  and  State.  Shnilbr 
information  was  communicated  to  him  hi 
Joseph  Estell,  but  neither  of  these  individual 
knew  the  postoffices  nearest  to  the  respective 
indorsers. 

Bradley,  a  witness,  stated  that  previowB  u> 
the  maturity  of  the  note.  Robinson  directed  w 
him,  at  Huntsville,  Madison  County,  Alabama 
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notices  to  all  the  parties  to  the  note,  requesting 
him  to  hand  them  to  Harris  and  the  other 
parties,  stating  the  time  when  it  would  become 
due.  And  that  witness  directed  the  notices  to 
toe  respective  postoffices  of  the  parties.  To 
Harris,  he  directed  the  notice  to  the  postoffice 
at  "Cross  Roads,"  Madison  County,   Alabama. 

On  this  state  of  facts,  the  court  instructed 
the  jury,  "that  the  notary  was  not  bound  to  in- 
quire of  the  holder  as  to  the  residence  of  the 
indoreers." 

The  notary  did  not  act  for  himself,  but  as 
agent  of  the  holder;  and  it  was  proved  that 
Robinson,  who  appears  to  have  been  the  holder, 
resided  in  the  same  town  with  the  notary,  and 
knew  the  proper  direction  for  the  notices.  Now, 
the  holder  is  bound  to  give  the  notice  himself, 
or  through  his  agent;  and  can  he  evade  the  law 
by  employing  an  agent  who  is  ignorantof  the 
residence  of  the  inaorser,  which  is  known  to 
himself?  He  knows  where  the  indorser  resides; 
is  he  not  then  bound  to  direct  the  notice  as  the 
law  requires?  It  is  a  new  principle  in  the  law 
of  agency,  that  the  knowledge  of  the  principal 
shall  not  affect  him,  provided  he  can  employ  an 
agent  who  has  no  knowledge. on  the  subject. 
Toe  holder  is  bound  to  communicate  to  the 
notary  all  the  knowledge  he  has,  so  that  the 
notice  may  be  properly  directed.  And  if  this 
be  not  done,  and  the  notice  is  improperly  di- 
rected, the  holder  loses  his  recourse  against  the 
indorser.  This  seems  to  me  to  be  clear  of  all 
doubt. 

In  the  case  of  Preston  v.  Daysson  et  al.  (7 
Louisiana  Rep.,  7)  it  was  held  "that  the  holder 
of  a  bill  or  note  ought  not  to  avail  himself  of 
the  ignorance  of  the  notary  as  to  the  residence 
of  the  indorsers  in  giving  them  notice  of  pro- 
test; if  he  knows,  he  must  disclose  their  resi- 
dence, or  it  seems  that  his  neglect  will  discharge 
the  indoraers."  And  this  is  the  case  now  before 
the  court. 

There  waB  no  proof  that  the  notary  knew 
where  Robinson,  the  plaintiff  below,  resided; 
but  it  is  proved  that  he  lived  in  the  same  town, 
his  name  being  on  the  note,  and  from  the  fact 
that  the  notarf  gave  no  notice  to  bim  as  indors- 
361*]  er.  it  is  clear  that  he  knew  he  was  *the 
holder.  In  J5BH  v.  VarreU&  Oreenl.,  288)  it 
was  held  "that  where  the  residence  of  the 
drawer  of  a  bill  is  unknown  to  the  holder,  he 
ought  to  inquire  of  the  other  parties  to  the  bill 
if  their  residence  is  known  to  him."  And  in 
Hartford  Bank  v.  8tedman  (3  Conn.  Rep.,  488), 
"where  the  holder,  who  was  ignorant  of  the 
indorser'8  residence,  sent  the  notice  to  A,  who 
was  acquainted  with  it,  requesting  him  to  add 
to  the  direction  the  indorser's  place  of  residence, 
it  was  held  sufficient." 

"If  the  holder  of  a  bill  uses  reasonable  dili- 
gence to  discover  the  residence  of  an  indorser, 
notice  given  as  soon  as  this  is  discovered  is  suffi- 
cient." (Preston  v.  Daysson  etal.,  7  Louisiana 
Rep.,  7.)  In  Beveridge  v.  Burgi*  (8  Camp., 
282)  Lord  EUenborough  said:  "Ignorance  of 
the  indorser's  residence  may  excuse  the  want  of 
doe  notice,  but  the  party  must  show  that  he 
has  used  reasonable  diligence  to  find  it  out. 
Has  he  done  so  here?  How  should  it  be  ex- 
pected that  the  requisite  information  should  be 
obtained  where  the  bill  was  payable?  Inquiries 
might  have  been  made  of  the  other  persons 
whose  names  appeared  upon  the  bill,"  &c.  In 
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Bateman  v.  Joseph  (12  East,  488),  "in  an  action 
by  an  indorsee  against  the  payees  and  first  in- 
dorser of  a  bill,  it  appeared  the  plaintiff  re- 
ceived notice  of  its  dishonor  on  the  80th  of 
September,  in  time  to  give  notice  to  the  defend- 
ant on  that  day;  he  gave  no  notice,  however, 
until  the  4th  of  October;  to  excuse  which,  his 
clerk  proved  that  the  plaintiff  did  not  know 
the  defendant's  residence  until  that  day.  Lord 
EUenborough  left  it  to  the  jury  whether  the 
plaintiff  had  used  due  diligence  to  find  the 
defendant's  residence." 

In  Story  on  Promissory  Notes,  870,  note  1,  it 
is  laid  down  "That  merely  inquiring  at  the 
house  where  a  bill  is  payable  is  not  due  dili- 
gence for  finding  out  an  indorser.  Inquiry 
should  be  made  of  some  of  the  other  parties  to 
the  bill  or  note,  and  of  persons  of  the  same 
name."  And  again,  in  page  868,  note,  "To 
excuse  the  not  giving  regular  notice  of  the  dis- 
honor of  a  bill  to  an  inaorser,  it  is  not  enough 
to  show  that  the  holder,  being  ignorant  of  the  res- 
idence, made  inquiries  upon  the  subject  at  the 
place  where  the  bill  was  payable;  he  should 
have  inquired  of  every  other  party  to  the  bill." 

There  is  no  pretense  that  the  bank  was  the 
holder  of  this  bill.  For  the  evidence  showed 
that  the  notary  did  inquire  of  the  cashier  of  the 
bank  where  the  indorsers  resided.  But  the 
court  charged  that,  under  the  circumstances,  it 
was  not  necessary  for  the  notary  "to  make  in- 
quiry of  the  holder  of  the  note  as  to  the  resi- 
dence of  the  indorser";  the  court,  therefore, 
referred  to  Robinson  as  the  holder,  and  not  to 
the  bank.  This  charge  is  wholly  inconsistent 
with  the  supposition  that  the  note  was  dis- 
counted by  the  bank,  for  then  it  would  have 
been  the  holder,  and  the  proper  inquiry,  as  to 
the  residence  of  the  indorsers,  was  made  of  it. 
The  note  bears  no  marks  of  its  having  been  dis- 
counted. That  Robinson  *was  the  [*352 
holder  appears  from  the  notice  he  gave  to  the 
parties  when  the  note  would  become  due,  from 
the  fact  that  he  was  not  notified  as  an  indorser, 
and,  also,  that  he  commenced  suit  as  the 
holder  after  the  dishonor  of  the  note. 

The  turning  point  in  the  case  is,  whether  the 
holder,  in  failing  to  give  the  proper  direction 
to  the  notices  by  his  agent,  the  notary,  is  not 
answerable  for  the  knowledge  he  possessed  of 
the  residences  of  the  indorsers,  which  he  failed 
to  communicate  to  the  notary.  I  care  not 
whether  or  not  Robinson  knew  the  postoffices 
of  the  indorsers.  He  had  communicated  with 
them  through  Bradley,  the  witness,  and  if  the 
notices  had  been  thus  sent,  the  law  required 
nothing  more. 

It  will  be  observed  that  the  cases  cited  show 
the  duty  of  the  holder  as  to  giving  notice. 
And  it  is  believed  no  case  has  been  reported, 
except  the  one  cited  from  Louisiana  Reports, 
where  it  has  been  supposed  that  a  principal 
having  knowledge  of  the  residence  of  the  in- 
dorsers could  excuse  himself  from  giving  notice 
to  them  by  a  want  of  such  knowledge  in  his 
agent.  That  the  notary  knew  Robinson  was 
the  holder  is  conclusively  shown,  as  before  re- 
marked, by  not  treating  him  as  an  indorser. 
His  name  was  upon  the  note  as  an  indorser, 
and  he  must  have  understood  the  purpose  for 
which  the  indorsement  by  him  was  made. 

All  the  authorities  say  the  holder  is  bound  to 
use  reasonable  diligence  to  ascertain  the  resi- 
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dence  of  the  indorser;  and  when  he  attains  that 
knowledge,  is  he  not  governed  by  it?  And  if 
so,  is  he  not  equally  bound  to  communicate  it  to 
his  agent  whom  he  may  employ  to  give  the 
notice?  A  denial  of  this  principle  will  over- 
throw the  doctrine  of  notice,  as  established  for 
more  than  half  a  century. 

I  think  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  venire  de  novo,  in 
the  Circuit  Court. 

Mr.  Justice  McKinucy  also  dissented. 

Judffment  affirmed. 

Cited-9  How.,  668,  560;  18  How.,  519. 


353*]  "JOSEPH  E.  FOXCROFT,  Plaintiff 

in  Error, 

v. 

DAVID  MALLETT,  Defendant. 

Grant  of  lands  upon  condition,  construction  of 
— mortgage  of  grantee's  interest — decision  of 
State  court  controlled  by  common  law  not  con- 
clusive upon  this  court. 

Where  a  township  of  land  was  granted  to  a  col- 
lege upon  condition  (amongst  others)  that  the 
grantees  should  give  security  that  they  would  place 
a  certain  number  of  settlers  on  the  land  within  a 
certain  time,  the  duty  of  placing  settlers  remained 
as  a  permanent  charge  upon  the  land,  unless  coun- 
teracted by  express  agreements  and  special  provis- 
ions between  some  of  the  subsequent  grantees. 

The  second  grantee.  In  his  deed  to  a  third  grantee 
for  an  undivided  portion  of  the  land,  having  "  ex- 
cepted and  reserved  certain  lots,"  and  conveyed 
the  rest,  "  subject  to  the  condition  that  the  third 
grantee  should  perform  his  part  of  the  settling 
duties  in  proportion,"  and,  also,  "that  from  the 
portion  conveyed  a  part  should  be  taken,  In  the 
proportion  which  the  part  conveyed  bore  to  the 
whole  township,"  by  (his  language  limited  the  ex- 
tent and  nature  of  the  grant. 

When  this  third  grantee  mortgaged  his  interest, 
the  portion  of  land  destined  for  settlers  did  not 
pass  Dy  the  mortgage ;  but  when  this  portion  was 
afterwards  located  according  to  law,  a  title  accrued 
to  the  settler,  paramount  to  a  title  held  under  a 
foreclosure  of  the  mortgage. 

Whether  the  clause  in  the  original  grant  be  con- 
strued as  an  exception  or  reservation,  or  as  a 
condition,  the  result  would  be  the  same.  The  title 
to  the  settlers'  lots  did  not  vest  in  any  of  the  per- 
sons through  whom  the  grant  passed,  but  remained 
as  a  charge  upon  the  land,  until  the  intentions  of 
the  Legislature  were  carried  out  by  an  actual  set- 
tlement. 

By  appropriating  these  lots  to  settlers,  no  part  of 
the  security  provided  by  the  mortgage  is  with- 
drawn, because  the  mortgage  Itself  must  have  con- 
templated such  an  arrangement. 

The  mortgage  being  executed  on  the  same  day 
that  the  mortgageor  received  his  title,  and  con- 
taining a  reference  to  the  deed  to  the  mortgageor, 
both  deeds  may  be  considered  parts  of  one  trans- 
action, and  be  construed  together. 

A  decision  of  a  State  court  upon  the  construction 
of  a  deed,  as  to  matters  and  language  belonging  to 
the  common  law  and  not  to  any  local  statute,  al- 
though entitled  to  high  respect,  is  not  conclusive 
upon  this  court. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of   the   United 
States  for  the  District  of  Maine. 

It  was  a  writ  of  right  sued  out  by  David 
Mallett,  an  inhabitant  of  New  Hampshire,  de- 
manding two  lots  of  land  situated  in  Lee,  in 
the  County  of  Penobscot,  and  State  of  Maine, 
being  lots  numbered  eleven  in  the  fourth  range, 
and  eleven  in  the  fifth  range,  containing  two. 
hundred  acres,  more  or  less,  in  said  town  of 
Lee. 
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As  an  illustration  of  the  chain  of  title,  on  the 
part  of  both  plaintiff  and  defendant,  the  re- 
porter has  prepared  two  diagrams  (see  opposite 
page),  showing  the  title  as  exhibited  npon  the 
trial  by  the  plaintiff  and  defendant  respect- 
ively. 

*On  the  19th  of  February,  1805,  the  [»355 
State  of  Massachusetts  passed  the  following 
resolution: 

No.  1. 

"  Resolve  on  the  Petition  of  the  President  and 
Trustees  of  Williams  College,  granting  then  a 
Township  of  Land,  with  a  Proviso.  Fsbmart 
19,  1806. 

"  The  committee  of  both  houses,  to  whom 
was  referred  the  petition  of  the  President  tad 
Trustees  of  Williams  College,  praying  the  aid 
of  government  to  enable  them  to  build  a  chapel 
for  the  performance  of  divine  service,  and  for 
keeping  the  college  library  and  apparatus,  hir- 
ing examined  the  origin,  rise,  and  progress  of 
that  seminary,  from  its  institution  to  the  pres- 
ent time,  together  with  the  aid  heretofore  af- 
forded by  the  government,  and  the  existing 
state  of  its  fund/,  beg  leave  to  observe,  thatihe 
funds  granted  by  the  original  donor  and  the 
government  have,  in  the  opinion  of  the  com- 
mittee, beep  judiciously  applied  to  the  object 
of  the  institution,  and  with  success  exceeding 
the  most  sanguine  expectations,  and  that  the 
present  state  of  the  college  affords  a  reasonable 
and  pleasing  expectation  of  its  future  extenare 
benefits  to  society,  and  that  a  chapel,  for  the 
purposes  above  mentioned,  would  effectually 
promote  the  same;  and  as  the  encouragements 
and  grants  of  the  government  to  that  college 
have  not  been  equal  to  those  made  to  other 
seminaries  in  the  Commonwealth,  the  commit- 
tee ask  leave  to  report  the  following  rewire, 
which  is  submitted  by  Ezra  Starkweather,  per 
order: 

"Resolved,  For  reasons  set  forth  in  the  peti- 
tion, that  there  be,  and  hereby  is,  granted  one 
township  of  land,  of  the  contents  of  six  miles 
square,  to  be  laid  out  and  assigned  from  any  of 
the  unappropriated  lands  belonging  to  the  Com- 
monwealth in  the  District  of  Maine,  excepting 
the  ten  townships  lately  purchased  of  the  Pen 
obscot  Indians,  the  same  to  be  vested  in  the 
President  and  Trustees  of  Williams  College 
and  their  successors  forever,  for  the  use,  ben- 
efit, and  purpose  of  supporting  the  said  college; 
to  be  by  them  holden  in  their  corporate  ca- 
pacity, with  full  power  and  authority  to  settle, 
divide,  and  manage  the  same,  or  to  sell,  P»n- 
vey,  and  dispose  thereof,  in  such  way  and  man- 
ner as  shall  best  promote  the  interest  and  wel- 
fare of  said- col  lege;  the  same  to  be  laid  out 
under  the  direction  of  the  committee  for  the 
sale  of  the  eastern  lands,  at  the  expense  of  the 
said  corporation,  and  a  plan  thereof  to  be 
lodged  in  the  secretary's  office 

'•  Provided,  The  trustees  of  said  college,  or 
their  assigns,  shall  cause  to  be  settled  fifteen 
families  in  said  township  within  twelve  years 
from  the  passing  of  this  resolve; and.  also,  that 
there  be  reserved  in  said  township  three  lots, 
of  three  hundred  and  twenty  acres  each,  for  the 
following  uses,  namely,  one  lot  for  the  first  net- 
tled *mi  nister  -,  one  lot  for  the  use  of  the  [*360 
ministry,  and  one  lot  for  the  use  of  schools,  hi 
said  township. " 
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354*]  *Mallett's  (Plaintiff  below  and 
Defendant  in  ebbor)  Title. 

Foxcboft'b 

(Plaintiff 
Title. 

IN    ERROR) 

State. 

State. 

De 
Feb.  15, 

1820. 

De 
Feb.  15, 

ed, 
1820. 

College. 

College. 

Dee 

but  not  de 

d,Feb. 
Uvered 

16,182 
tiUJii 

0, 

ne  5,1827. 

Deed,  Feb. 
but  not  delivered 

15,1820, 

till  June  5, 1827. 

N.  Ingersoll. 

N.  Ingersoll. 

18,1821 
acres 

Dee 

d,  Feb. 

15,1820 
part. 

,   Deed.May 
for  1,000 

De|ed, 
Junes,  1827. 

HodgHns. 

Greeley. 

S.  Hallett. 

Deed to 

and 

Mar  7. 

Ingersoll 

Mallett. 

US. 

ed, 
5,1827 

Mort 
JuneS, 

1» 

Ingersoll           De 
Mallett,         June 
1X25. 

College. 

Ingersoll. 

Deed  to 
May^, 

De 

Feb.8, 

1828 

Suit  upon  the 

possession 

by  the  college. 

mortgage,  and 
recovered 
June,  1830. 

Samuel 
Hallett. 

College. 

Partition 
prop 

under 
rietors. 

amee 
April, 

ting  of 
18©. 

De 
Hay  11. 

ed, 

1835. 

Samuel 
Mallett,  In 
severalty. 

Webber. 

i 

De 

LUgUSt 

ed, 
12,182( 

1. 

Sundry 

mesne 
and  a 

oonvc 

parti  tl 

yanoes 
on. 

David 

Hallett,  dert 

In  error. 

Foxcroft, 
plaintiff 
in  error. 

And  on  the  27th  of  January,  1880,  the  fol- 
lowing: 

No.  2. 

"  Retotved,  That  the  commissioners  of  the 
land  office  be,  and  they  hereby  are  authorized 
and  empowered  to  satisfy  a  grant  of  a  town- 
ship of  land  of  the  contents  of  six  miles  square, 
made  by  a  resolve  of  the  nineteenth  of  Febru- 
ary, eighteen  hundred  and  five,  to  the  Presi- 
dent and  Trustees  of  Williams  College,  by  lo- 
cating the  same,  and  conveying  the  said  corpo- 
ration township  number  three,  in  the  second 
»  north  of  Bingham's  Penobscot  purchase, 
the  same  being  numbered  four,  as  surveyed  by 
Alexander  Greenwood.  Provided  said  grantees, 
or  their  assigns,  shall  first  pay  to  said  commis- 
sioners the  expense  of  surveying  and  locating 
said  township,  and  give  security  to  the  Com- 
monwealth in  a  manner  satisfactory  to  said 
commissioners,  that  they  will,  within  one  year 
from  the  passing  of  this  resolve,  cut  out  a  road, 
two  rods  wide,  from  the  termination  of  the 
road  commonly  called  the  St.  John's  Road 
(which  has  been  opened,  under  the  direction 
JHowabd  4.  U.  8.,  Book  11. 


of  the  said  commissioners,  from  Penobscot  Riv- 
er into  township  number  two  in  the  first  range) 
to  said  township  to  be  conveyed,  and  clear  a 
traveled  track  therein  of  one  rod  in  width;  and 
that  within  two  years  they  will  clear  a  like  road 
through  said  township,  so  to  be  conveyed,  and 
make  the  necessary  causeways  and  bridges 
thereon,  all  in  a  manner  to  be  directed  by  said 
commissioners;  and  within  three  years  will 
place  on  said  township  thirty  families  as  set- 
tlers, of  the  description  named  in  the  act  for 
promoting  the  sale  and  settlement  of  the  public 
lands  in  the  District  of  Maine; also  reserving  in 
said  township  the  usual  public  lots." 

On  the  15th  of  February,  1820,  the  commis- 
sioners executed  a  deed  to  the  college,  in  which 
they  recite  the  preceding  resolution  and  pro- 
ceed thus: 

"Now,  therefore,  know  ye,  that  we,  the  un- 
dersigned, whose  seals  are  hereunto  affixed, 
appointed  commissioners  for  promoting  the  sale 
and  settlement  of  the  public  lands  in  the  Dis- 
trict of  Maine,  conformable  to  an  act  passed  the 
fifteenth  day  of  February,  eighteen  hundred 
64  1009 


Digitized  by 


Google 


856 


Supreme  Court  or  the  United  States. 


18M 


and  sixteen,  by  virtue  of  powers  vested  in  the 
undersigned,  and  pursuant  to  the  resolve  of  the 
twenty-seventh  day  of  January,  eighteen  hun- 
d  rod  and  twenty.herein  recitcd.do  by  these  pres- 
ents, in  behalf  of  the  Commonwealth  aforesaid, 
assign,  relinquish,  and  quitclaim  to  the  Presi- 
dent and  Trustees  of  Williams  College,  and 
their  successors  forever,  one  township  of  land, 
of  the  contents  of  six  miles  square,  lying  in  the 
County  of  Penobscot,  as  the  same  was  surveyed 
by  Alexander  Greenwood,"  in  the  year  of  our 
357*]  *Lord  one  thousand  eight  hundred  and 
eleven,  bounded  and  described  as  follows, 
namely,  southerly  on  township  number  -three, 
in  the  first  range;  westerly  on  located  land; 
northerly  on  unlocatcd  land,  and  easterly  on 
township  numbered  four,  in  the  second  range, 
containing  twenty-three  thousand  and  forty 
acres;  conditioned, however,  that  the  said  grant- 
ees, their  successors  and  assigns,  shall  lay  out 
three  lots  of  three  hundred  and  twenty  acres 
each  for  public  uses.  One  lot  for  the  first  set- 
tled minister,  his  heirs  and  assigns;  one  lot  for 
the  use  of  the  ministry,  and  one  lot  for  the  use 
of  the  schools  in  said  township. 

"To  have  and  to  hold  the  aforegranted  prem- 
ises to  the  President  and  Trustees  of  Williams 
College,  their  successors  and  assigos.on  the  con- 
ditions aforesaid,  forever.  In  witness  whereof 
we  have  hereunto  set  our  hands  and  affixed  our 
seals,  this  fifteenth  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  twenty. 

"Edward  H.  Bobbins,    [l.  s. 
"Lathrop  Lewis.  II.  s. 

"Joseph  Lee.  [l.  s._ 

"Signed,  sealed,  and  delivered  in  presence  of 

"  Sam'l  Rkddington. 

' '  George  W.  Coffin.  " 

On  the  same  day,  namely,  the  15th  of  Febru- 
ary, 1820.  the  treasurer  of  the  college  executed 
the  following  deed  to  Nathaniel  lhgersoll; 

"Know  all  men  by  these  presents,  that  I, 
Dimiel  Noble,  of  Williamstown,  in  the  County 
of  Berkshire  and  Commonwealth  of  Massachu- 
seits,  esquire,  treasurer  of  the  corporation  of 
Williams  College,  for  and  in  consideration  of 
the  sum  of  four  thousand  six  hundred  dollars, 
secured  to  be  paid  to  said  corporation  by  Na- 
thaniel Ingersoll,  of  Ibe  town  of  New  Glouces- 
ter, in  the  County  of  Cumberland  and  Com- 
monwealth aforesaid. have  given,  granted,  sold, 
and  conveyed,  and  by  these  presents,  in  behalf 
of  said  corporation,  do  give,  grant,  sell,  and 
convey  unto  the  said  Nathaniel  Ingersoll,  a 
township  of  land  lying  in  the  County  of  Penob- 
scot and  Commonwealth  aforesaid,  and  con- 
taining twenty-three  thousand  and  forty  acres, 
as  the  same  was  surveyed  by  Alexander  Green- 
wood, in  the  year  one  thousand  eight  hundred 
and  eleven,  bounded  and  described  as  follows, 
namely,  southerly  on  township  number  three 
in  the  first  range;  westerly  by  un located  land; 
northerly  by  unlocated  land,  and  easterly  on 
township  number  four  in  the  second  range,  the 
same  being  township  number  three  in  the  sec- 
ond range  of  townships  north  of  Bingham's 
Penobscot  purchase,  and  numbered  four  by 
said  Greenwood;  conditioned,  however,  that 
the  said  Ingersoll,  bis  heirs  and  assigns,  shall 
lay  out  three  lots  of  three  hundred  aud  twenty 
acres  each  for  public  uses;  one  lot  for  the  first 
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'settled  minister,  his  heirs  and  assign*;  [* 358 
one  lot  for  the  use  of  the  ministry.and  one  lot  for 
the  use  of  schools  in  said  township.  To  have  and 
to  hold  the  aforegranted  premises  to  the  said 
Nathaniel  Ingersoll.  bis  heirs  and  assigns  for-  * 
ever,  on  the  condition  aforesaid;  and  the  said 
Daniel  Noble,  treasurer  of  the  corporation  of 
Williams  College,  covenants  with  the  said  Na- 
thaniel Ingersoll,  that  he  has  good  right  to  tell 
and  convey  the  premises  aforesaid,  and  that  acid 
corporation  shall  warrant  and  defend  the  same, 
on  the  condition  aforesaid,  to  the  said  Inger- 
soll. his  heirs  and  assigns  forever,  against  the 
lawful  claims  and  demands  of  all  persons. 

"  In  witness  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  corporation  of 
Williams  College,  this  fifteenth  day  of  February, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty. 

"  Daniel  Noble,  [l.  b.] 

"  Signed,  sealed,  and  delivered  in  presence 
of  us— the  word  '  each '  being  first  interlined  in 
the  twenty-sixth,  line  of  the  first  page. 
"  Lathrop  Lewis. 
"George  W.  Coffin." 

"Suffolk,  s».      Boston,  I6th  February,  1820. 
"Then  personally  appeared  the  honorable 
Daniel  Noble,  in  his  said  capacity  as  treasurer 
of  said  corporation,  and  freely  and  voluntarily 
subscribed  his  name  and  affixed  the  seal  of  said 
corporation  as  the  act  and  deed  of  said  corpora- 
tion, and  delivered  the  same  before  me. 
"George  W.  Coffin. 
'*  Justice  of  the  Peace." 

This  last  deed,  although  executed  in  1820. 
was  not  delivered  to  Ingersoll  until  June  5th, 
1827,  being  deposited,  in  the  mean  time,  with 
the  agent  of  the  college,  as  an  escrow. 

On  the  same  day.  namely,  the  15th  of  Feb- 
ruary, 1820,  Ingersoll  conveyed  to  William 
Hodgkins  one  undivided  forty-sixth  part  of 
the  township,  saving  and  reserving  out  of  said 
forty-sixth  part,  so  called,  one  forty-sixth  part 
of  the  lands  reserved  in  the  grant  of  said  town- 
ship to  the  President  and  Trustees  of  Williams 
College,  for  public  uses. 

On  the  17th  of  March.  1820,  Ingersoll.  with 
eight  other  persons,  executed  to  the  treasurer 
of  Massachusetts  a  bond,  in  the  penalty  of  three 
thousand  dollars,  with  the  following  condition, 
namely : 

"  The  condition  of  the  above  obligation  is 
such,  that  whereas  the  above  Nathaniel  Inger- 
soll, and  others  above  named,  have  become  the 
assigneesof  a  township  of  land,  being  numbered- 
three,  in  the  second  range  of  townships  north 
of  Bingham's  Penobscot  purchase,  the  same  be- 
ing numbered  four,  as  surveyed  by  Alexander 
Qreenwood,  and  the  same  that  was  conveyed 
by  the  commissioners  of  the  land  office,  the 
fifteenth  day  of  February  last,  to  the  President 
and  Trustees  of  Williams  College,  conformable 
to  a  resolve,  'passed  the  twenty  seventh  [*359 
day  of  January,  eighteen  hundred  and  twenty, 
and  as  buch  have  paid  the  expenses  of  surveying: 
and  locating  said  township.  If.therefore.theaaia 
Nathaniel  Ingersoll.  Roger  Merrill,  Jonathan 
Page,  Thomas  Merriman,  Thomas  SknfiekL  Ja- 
cob Randall,  Simeon  Tryon,  Jacob  Davk,  and 
Hugh  N evens  shall,  within  one  year  from  the 
passing  of  said  resolve,  cut  out  a  road,  two  rods 
wide,  from  the  termination  of  the  road  com 
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monly  called  the  St.  John's  Road  (which  has 
been  opened,  under  the  direction  of  said  com- 
missioners, from  Penobscot  River  into  town- 
ship number  two  in  the  first  range)  to  said  town- 
ship, and  clear  a  traveled  path  therein  of  one 
rod  in  width;  and  that  within  two  years  they 
will  clear  a  like  road  through  said  township, 
and  make  the  necessary  causeways  and  bridges 
thereon,  all  in  a  manner  to  be  directed  by  said 
commissioners,  and  within  three  years  will 
place  on  said  township  thirty  families,  as  set- 
tiers,  of  the  description  named  in  the  act  for 
promoting  the  sale  and  settlement  of  the  public 
lands  in  the  District  of  Maine,  then  this  obli- 
gation to  be  null  and  void,  otherwise  to  remain 
ro  full  force." 

On  the  16th  of  May,  1821,  Ingersoll  conveyed 
to  Kleazer  Greeley  one-thousand  acres  of  land, 
"in  common  and  undivided,  with  the  reserva- 
tion of  the  public  lands." 

On  the  7th  of  May,  1825,  Hodgkins  recon- 
veyed  the  same  land  which  Ingersoll  had  deeded 
to  him  to  Ingersoll,  and  Samuel  T.  Mallett. 
1  On  the  5th  of  June,  1827,  three  several  deeds 
were  executed,  and  in  order  to  enable  himself 
to  execute  one  of  them,  Ingersoll  received  the 
deed  which  had  so  long  been  kept  as  an  escrow 
bv  the  college,  namely,  the  deed  of  the  15th  of 
February ,  1820,  by  which  the  college  conveyed 
the  entire  township  to  Ingersoll.  Being  now  in 
possession  of  his  deed. 

1.  Ingersoll  conveyed  to  Samuel  T.  Mallett 
"six  thousand  acres  of  land,  in  common  and 
undivided,  in  the  township  of  land  lying  in  the 
County  of  Penobscot,  as  the  same  township 
was  sorveyed  by  Alexander  Greenwood,  Esq., 
hi  the  year  1811.  the  same  being  township 
numbered  three  in  the  second  range  of  town- 
ship north  of  the  Bingham  Penobscot  purchase, 
and  numbered  four  by  said  Greenwood,  being 
the  same  conveyed  to  me  by  the  president  and 
trustees  of  Williams  College,  as  described  in 
their  deed,  dated  February  15th,  1820,  and  this 
day  delivered  to  me,  reference  thereto  being 
had;  excepting  and  reserving  the  lots  marked 
as  settlers  lots  on  a  plan  of  said  town  made  by 
John  Webber,  and  excepting  also  the  lot  on 
which  I  have  improved,  which  are  not  to  be 
subjected  to  a  draft;  subject,  however,  to  the 
condition  that  the  said  Mallett  shall  perform 
hk  part  of  the  settling  duties  in  proportion  to 
the  land  conveyed,  and  also  that  from  said  six 
thousand  acres  a  part  of  the  public  lands  re- 
served shall  be  taken  in  proportion  as  said  six 
thousand  acres  bears  to  the  whole  township." 
360*1  *2.  Greeley  conveyed  to  the  same 
Samuel  T.  Mallett  "  all  my  right,  title,  and  in- 
terest in  and  to  one  thousand  acres  of  land,  in 
No.  4,  second  range,  north  of  Bingham's  pur- 
chase, and  east  side  of  Penobscot  River,  in 
common  and  undivided,  with  the  reservation 
of  the  public  land,  being  the  same  I  purchased 
of  Nathaniel  Ingersoll,  as  per  deed  dated  May 
18th.  1821." 

3.  Mallett,  being  in  possession  of  these  two 
branches  of  the  entire  title,  mortgaged  one  of 
them  (namely,  the  one  which  he  had  just  re- 
ceived from  Ingersoll)  to  the  college,  to  secure 
the  payment  of  certain  notes  to  the  college.  As 
the  whole  case  turned  upon  the  construction  of 
this  mortgage,  and  what  passed  under  it,  the 
whole  paper  is  inserted. 

"  Know  all  men  by  these  presents,  that  I, 
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Samuel  T.  Mallett,  of  Litchfield,  in  the  County 
of  Lincoln,  yeoman,  in  consideration  of  the 
sum  of  three  thousand  dollars  paid  by  the  pres- 
ident and  trustees  of  Williams  College  (the  re- 
ceipt whereof  I  do  hereby  acknowledge),  do 
hereby  give,  grant,  bargain,  sell,  and  convey 
unto  the  said  president  and  trustees  of  Williams 
College,  and  their  successors,  forever,  six  thou- 
sand acres  of  land,  in  common  and  undivided, 
in  the  township  of  land  lying  in  the  County  of 
Penobscot,  as  the  same  township  was  surveyed 
by  Alexander  Greenwood,  in  the  year  1811,  the 
same  being  township  numbered  three  in  the 
second  range  north  of  the  Bingham  Penobscot 
purchase,  and  numbered  four  by  said  Green- 
wood ;  being  the  same  this  day  conveyed  to  me 
by  Nathaniel  Ingersoll,  as  by  his  deed,  refer- 
ence thereto  being  had. 

"  To  have  and  to  hold  the  aforegranted  and 
bargained  premises,  with  all  the  privileges  and 
appurtenances  thereof,  to  the  said  president  and 
trustees,  their  successors  and  assigns,  to  their 
use  and  behoof  forever.  And  I  do  covenant 
with  the  said  president  and  trustees,  their  suc- 
cessors and  assigns,  that  I  am  lawfully  seized  in 
fee  of  the  premises:  that  they  are  free  of  all  in- 
cumbrances; that  I  have  good  right  to  sell  and 
convey  the  same  to  the  said  president  and 
trustees,  to  hold  as  aforesaid;  and  that  I  will 
warrant  and  defend  the  same  to  the  said  pres- 
ident and  trustees,  their  successors  and  assigns, 
forever,  against  the  lawful  claims  and  demands 
of  all  persons. 

"  Provided,  nevertheless,  that  if  the  said 
Mallett,  his  heirs,  executors,  or  administrators, 
pay  to  the  said  president  and  trustees,  their 
successors,  heirs,  executors,  administrators,  or 
assigns,  the  sum  of  three  thousand  dollars,  in 
equal  annual  payments,  in  one,  two,  three,  and 
four  years, with  interest,  annually,  on  the  whole, 
from  the  first  day  of  January  last  past,  as  by 
notes  dated  May  28th,  1827;  then  this  deed,  as 
also  four  certain  notes  of  the  above  date,  given 
by  the  said  Mallett  and  Jonathan  Hodgman,  to 
the  said  president  and  trustees,  to  pay  the  sum 
and  interest  at  the  times  aforesaid,  shall  both 
be  void ;  otherwise,  shall  remain  in  full  force. 

*"In  witness   whereof  I,  the   said  [*361 

Mallett,  have  hereunto  set  my  hand  and  seal, 

this  5th  day  of  June,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  twenty-seven. 

"  Samuel  T.  Mallett.  [l.  s.] 

"  Signed,  sealed,  and  delivered  in  presence  of 
"Nath'l  Ingersoll." 

On  the  6th  of  February,  1828,  Ingersoll 
conveyed  to  Mallett  a  certain  piece  or  parcel 
of  land /situated  in  No.  3,  in  the  County  of 
Penobscot,  being  one  half  of  lot  numbered 
eleven,  in  the  fifth  range,  in  common  and 
undivided,  being  one  of  the  settlers'  lots,  the 
half  of  said  lot  containing  fifty  acres;  said 
land  being  north  of  Bingham's  Penobscot  pur- 
chase in  the  County  of  Penobscot. 

On  the  16th  of  April,  1828,  a  meeting  of  the 
proprietors  was  called,  "  To  see  what  measures 
the  said  proprietors  will  adopt  to  divide  and 
apportion  said  lands,  and  to  act  thereon  as 
may  be  judged  proper."  After  sundry  pro- 
ceedings and  adjournments,  the  meeting  voted, 
on  the  1st  of  July,  '  'That  the  proprietors  will 
proceed  to  divide  and  apportion  the  lands  re- 
served to  be  set  off  as  public  lots,"  and  a 
committee    was   appointed    to    perform    this 
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duty.  The  report  of  the  committee  was 
adopted  by  the  meeting.  After  setting  off  nine 
hundred  and  sixty  acres  as  "ministerial  lands," 
and  some  other  proceedings,  it  was  voted,  "To 
assign  and  set  off  twenty-seven  lots  as  set- 
tler?- lots;  namely,  to  Nathaniel  Ingersoll 
thirteen  lots,  which  he  has  sold  to  settlers,  and 
on  which  improvements  have  been  made,  as  so 
much  towards  his  share.  Also,  to  Samuel  T. 
Mallett  fourteen  lots,  being  lots  which  he  has 
sold  to  settlers,  as  so  much  towards  his  share 
in  said  lands." 

Amongst  the  lots  thus  assigned  to  Mallett 
were  lots  No.  11  in  range  4,  and  No.  11  in 
range  5,  being  the  two  lots  in  controversy  in 
the  present  case.  The  meeting  then  proceeded 
to  make  division  by  lot  of  the  lands  not  re- 
served for  public  lands;  and  not  reserved  to  be 
holden  as  tenants  in  common  among  the  sever- 
al proprietors,  according  to  their  several  rights 
in  said  townships;  and  not  assigned  to  Na- 
thaniel Ingersoll  and  Samuel  T.  Mallett. 

On  the  12th  of  August.  1829,  Samuel  Mallett 
conveyed  to  David  Mallett,  the  plaintiff  be- 
low, the  two  lots  in  question. 

On  the  26th  of  July,  1882,  the  notes  to  the 
college  not  being  paid  by  Samuel  Mallett,  the 
college  brought  an  action  called  a  "plea  of 
land,  in  the  nature  of  an  ejectment,  to  recov- 
er sixty-eight  lots  of  one  hundred  acres  each, 
which  had  been  drawn  to  the  share  of  said 
Mallett  as  above  set  forth,  the  action  being  for 
"six  thousand  acres  in  common  and  un- 
divided." 

At  June  Term,  1887,  the  case  came  on  for 
trial,  and  was  left  to  a  jury,  who  found  a 
verdict  for  the  plaintiffs,  and  the  judgment  of 
the  court  was,  "that  the  said  president  and 
trustees  of  Williams  College  recover  against 
the  said  Samuel  T.  Mallett  their  title  andposses- 
362*]  *sion  of  and  in  the  demanded  premises, 
and  that  a  writ  of  possession  issue  accordingly, 
unless  the  defendant,  his  heirs,  executors,  ad- 
ministrators, and  assigns  [pay]  the  sum  of  five 
thousand  three  hundred  and  five  dollars  and 
seventy-five  cents,  and  interest,  within  two 
months,  together  with  costs  of  suit,  taxed  at 
ninety-five  dollars  and  thirteen  cents." 

Upon  this  judgment  a  writ  of  habere  facia* 
ponettumem  was  issued  on  the  20th  of  June, 
1889. 

Under  this  recovery,  Foxcroft,  the  plaintiff 
in  error  and  defendant  below,  claimed.  It  is 
unnecessary  to  set  out  the  mesne  conveyances 
and  partition  by  which  his  title  to  the  lots  in 
question  was  established. 

The  suit  brought  by  David  Mallett  in  the 
Circuit  Court  was  a  writ  of  right,  which  came 
on  for  trial  in  October,  1848,  when  the  jury 
found  a  verdict  for  the  plaintiff.  The  follow- 
ing bill  of  exceptions  to  a  ruling  of  the  court 
was  taken  on  the  part  of  Foxcroft,  the  de- 
fendant : 

"  David  Mallett 
«. 
Joseph  E.  Foxcroft. 

"Be  it  remembered,  that  the  aforesaid  Mal- 
lett having,  on  the  twenty-ninth  day  of  August, 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  brought  his  writ  of 
right,  returnable  to  said  Circuit  Court,  to  be 
holden  on  the  first  day  of  October,  then  next, 
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wherein  the  said  David  demands  against  the 
said  Joseph  two  certain  lots  of  land,  with  the 
appurtenances,  situate  in  Lee,  in  said  Maine 
District,  being  lots  numbered  eleven  in  the 
fourth  range,  and  eleven  in  the  fifth  range,  in 
said  town  of  Lee;  which  two  certain  lou  the 
said  David  claims  to  be  the  right  and  in- 
heritance of  him,  the  said  David,  and  ef  which 
he  alleges  that  he  was  seized  in  his  demesne  w 
of  fee  and  right,  within  twenty  years,  and 
ought  now  to  be  in  quiet  possession  thereof. 
but  which  the  said  Joseph  unjustly  withholds 
from  him.  And  the  said  writ  having  been 
duly  served  and  returned,  when  and  where  the 
same  was  returnable,  and  the  action  having 
been  duly  entered  and  continued,  from  term  to 
term,  to  this  term;  and  the  said  Joseph  having 
appeared  and  pleaded,  and  thereby  defended 
the  right  of  the  said  David  and  his  seisin,  and 
put  himself  thereof  on  the  country,  and  prayed 
recognition  to  be  made  whether  he,  the  said 
Joseph,  had  not  greater  right  to  hold  the  tene- 
ments aforesaid,  to  him  and  his  heirs,  as 
tenants  thereof,  as  he  now  holds  the  same,  or 
the  said  David,  as  he  has  demanded  the  same 
in  and  by  his  said  writ  and  declaration;  and 
the  plaintiff  having  joined  the  issue  tendered, 
and  the  jury  having  been  duly  impaneled  to 
try  the  same,  the  plaintiff,  to  prove  the  issue  on 
his  part,  offered  in  evidence  a  deed  from  the 
Commonwealth  of  Massachusetts  to  William* 
College,  dated  February  15th,  1830,  of  a  cer- 
tain township  of  land,  of  which  the  demanded 
premises  are  a  part,  a  copy  of  which  deed  » 
hereunto  annexed,  "marked  A,  makes  [*363 
part  of  this  bill  of  exceptions.  He  next  offered 
in  evidence  a  deed  from  the  same  Wilhamt 
College  to  Nathaniel  Ingersoll,  dated  the  same 
15th  day  of  February,  1820,  of  the  same  town- 
ship, but  which  said  deed  was  not  delivered 
until  June  5th,  1827,  the  deed  having  been  in 
the  mean  time  deposited  as  an  escrow  with  ibe 
agent  of  the  college.  He  also  offered  in  evi- 
dence a  deed  from  "the  said  Nathaniel  IngcrsoD 
to  William  Hodgkins,  dated  15th  of  February. 

1820.  Also,  a  deed  from  the  said  Nathaniel 
Ingersoll  to  Eleazer  Greely,  dated  May  16th. 

1821.  Also,  a  deed  [from]  said  Wunsm 
Hodgkins  to  said  Nathaniel  Ingersoll  and  Sam- 
uel T.  Mallett,  dated  May  7th,  1825.  Abo.  a 
deed  from  said  E.  Greely  to  same  Samuel 
T,  Mallett.  dated  June  5th.  1827.   Also,  a  deed 

rm]  said  Nathaniel  Ingersoll  to  said  Samuel 
Mallett,  February  6th,  1828;  copies  of  all 
which  deeds  are  hereunto  annexed  and  marked 
B,  C.  D,  E,  F,  and  O,  make  a  part  of  this  biB 
of  exceptions. 

"He  then  introduced  the  records  of  a  meet- 
ing of  the  proprietors  of  the  township,  called 
and  organized  according  to  the  laws  of  the 
State  of  Maine,  for  the  purpose  of  makings  par- 
tition  of  the  lands  in  the  township  among  the 
several  owners,  <fec.  The  meeting  being  bourn 
on  the  first  day  of  July,  1828.  by  adjournment 
from  the  16th  of  April,  1828.  Portions  of  the 
record,  so  far  as  they  relate  to  the  matter  in 
controversy,  were  read;  a  copy  of  which. 
marked  B,  is  hereunto  annexed,  and  make*  a 
part  of  this  bill  of  exceptions.  He  also  offered 
in  evidence,  and  read  to  the  jury,  a  deed  from 
said  Samuel  T.  Mallett  Xn  David  Mallett.  the 
plaintiff,  dated  August  12th.  1839,  purporunr 
to  convey  to  the  said  David  two  certain  lou 

HowasdI 


Digitized  by 


Google 


1846 


Foxcboft  v.  Mallett. 


863 


being  the  demanded  premises,  a  copy  of  which 
is  hereunto  annexed,  marked  H,  and  makes  a 
part  of  this  bill  of  exceptions.  And  the  de- 
fendant, to  maintain  the  issue  on  his  part,  of- 
fered in  evidence,  and  read  to  the  jury,  a 
resolve  of  the  Commonwealth  of  Massachu- 
setts, dated  the  19th  day  of  February,  1805, 
and  another  resolve  of  the  same  Common- 
wealth, dated  the  27th  day  of  January,  1830; 
copies  of  which  said  resolves  are  hereunto 
annexed,  and  marked  No.  1  and  No.  2,  and 
make  part  of  this  bill  of  exceptions.  Also,  the 
deed  from  the  same  Commonwealth  to  Will- 
iams College,  and  the  deed  from  said  college 
to  said  Nathaniel  Ingersoll,  hereinbefore  re- 
ferred to,  marked  A  and  B.  having  been  offer- 
ed in  evidence  by  the  plaintiff.  Also,  a  bond 
from  the  said  Nathaniel  Ingersoll  and  others  to 
the  said  Commonwealth,  dated  March  17th, 
1820,  a  copy  of  which  is  hereunto  annexed  as 
a  part  of  this  bill  of  exceptions,  marked  No. 
3.  Also,  a  deed  from  Nathaniel  Ingersoll 
aforesaid,  dated  5th  June,  1827,  to  Samuel  T, 
Mallett  aforesaid.  Also,  a  deed  of  mortgage 
from  Samuel  T.  Mallett  aforesaid  to  said 
Williams  College,  dated  the  same  5th  of  June, 
1827;  copies  of  Doth  which  deeds  are  hereunto 
annexed,  marked  No.  4  and  5,  and  make  a 
part  of  this  bill  of  exceptions.  Also,  the  record 
of  the  writ  and  judgment  for  the  foreclosure  of 
364*]  said  mortgage,  by  *the  said  Williams 
College,  against  the  said  Samuel  T.  Mallett,  a 
copy  of  which  is  hereunto  annexed,  marked 
Xo.  6,  and  makes  a  part  of  this  bill  of  ex- 
ceptions. Also,  a  deed  from  said  Williams 
College  to  John  Webber,  dated  May  the  11th, 
1835,  assigning  said  mortgaged  premises  to 
him.  Also,  a  deed  from  John  Webber  to  said 
defendant,  dated  the  19th  of  June,  1885,  con- 
veying one  undivided  half  of  said  mortgaged 
premises  to  him,  said  defendant;  copies  of 
which  two  last  mentioned  deeds  are  annexed, 
and  make  part  of  this  bill  of  exceptions,  mark- 
ed No.  7  and  8.  Also,  the  proceedings  in  par- 
tition, instituted  by  the  said  Webber  and  Fox- 
croft,  and  the  record  of  the  assignment  and 
judgment  thereon,  in  the  Supreme  Judicial 
Court  of  the  State  of  Maine,  being  the  highest 
court  of  record  in  said  State,  a  copy  of  which 
proceedings  and  record  is  annexed,  marked 
No.  9,  makes  a  part  of  this  bill  of  exceptions. 
Also,  a  deed  from  said  John  Webber  to  said 
defendant,  dated  November  the  4th,  1886,  of  the 
residue  or  remaining  moietv  of  the  mortgaged 
premises  conveyed  to  said  Webber  bv  said 
Williams  College:  a  copy  of  which  deed  is 
marked  No.  10,  and  annexed  hereto,  and 
makes  a  part  of  this  bill  of  exceptions. 

"  It  was  stated  and  admitted  as  a  part  of  this 
cause,  that  at  the  time  said  proprietors'  meeting 
was  held,.  Samuel  Fessenden,  the  agent  of  Wilf- 
iams  College,  resided  in  Portland,  the  place  of 
•aid  meeting,  but  was  not  present  at  said  meet- 
ing. 

"  Upon  this  evidence,  the  honorable  justice 
who  presided  at  said  trial  ruled  that  the  mort- 
gage deed  offered  in  evidence  by  the  defendant, 
given  to  the  said  trustees  of  Williams  College, 
dated  the  fifth  day  of  June,  1827,  marked  5, 
does  not  comprehend  and  cover  the  two  lots. 
Uth  in  the  4th  range,  and  11th  in  the  5th  range, 
being  the  premises  demanded.  And  the  said 
honorable  justice  did  then  and  there  declare 
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|  and  deliver  his  opinion  aforesaid,  that  the  mort- 
gage' deed  aforesaid  does  not  comprehend  and 
cover  the  two  lots,  namely,  No..  11  in  the  4th 
range,  and  No.  1 1  in  the  5th  range,  being  the 
premises  demanded,  to  the  jury  aforesaid,  and 
with  that  direction  left  the  said  cause  to  the 
jury,  and  the  said  jury  then  and  there  gave 
and  returned  the  following  verdict,  to  wit: 
'  The  jury  find  that  the  said  David  Mallett  hath 
greater  right  to  hold  the  lands  and  tenements 
described  in  his  writ  in  said  suit,  as  he  has  de- 
manded the  same,  than  said  Foxcroft,  the  ten- 
ant, has  to  hold  the  same.'  Whereupon  the 
counsel  of  the  defendant  did  then  and  there, 
on  behalf  of  the  said  defendant,  except  to  the 
aforesaid  opinion  of  said  honorable  justice,  and 
insisted  that  said  mortgage  deed  did  compre- 
hend and  cover  the  said  two  lots  No.  11  in  the 
4th  range,  and  No.  11  in  the  5th  range,  being  the 
premises  demanded.  And  inasmuch  as  the  said 
several  matters  so  produced  and  given  in  evi- 
dence on  the  part  of  said  plaintiff  and  defend- 
ant and  by  their  counsel  aforesaid  insisted 
upon,  do  not  appear  by  the  record  of  the  ver- 
dict aforesaid,  the  said  counsel  for  said  defend- 
ant *did  then  and  there  propose  their  r*3G5 
aforesaid  exception  to  the  opinion  of  the  said 
justice,  and  requested  said  justice  to  put  his 
seal  to  this  bill  of  exceptions,  containing  the 
several  matters  so  produced  and  given  in  evi- 
dence, on  the  part  of  said  defendant,  as  afore- 
said ;  and  thereupon  the  said  honorable  justice, 
at  the  request  of  said,  counsel  of  said  defend- 
ant, did  put  his  seal  to  this  bill  of  exceptions, 
on  the  eighth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- 
three.  "Joskph  Story, 
[l.  s.]  "  One  of  the  Justices  of  the  Supreme 
,;  Court  of  the  United  States. 
"  We,  the  undersigned,  certify  that  this  bill 
of  exceptions  is  satisfactory  to  us. 

"  Fessenden  &  Deblois  &  Fessenden, 
"  For  the  defendant. 

"  WlLLIB  &  FrSSENDEK, 

"  For  plaintiff." 
Upon  this  bill  of  exceptions,  the  case  came 
up  to  this  court. 

It  was  submitted  upon  printed  arguments,  by 
Mr.  Webtter  for  the  plaintiff  in  error,  and  Mr. 
Evan*  for  the  defendant. 

The  points  made  by  Mr.  Webster  were  the  fol- 
lowing: 

1.  By  the  resolve  of  January  27th,  1820,  and 
the  deed  of  the  15th  of  February,  1820,  A,  the 
fee  in  the  township  passed  to  the  president  and 
trustees  of  Williams  College,  unincumbered  by 
any  condition  as  to  settlers  to  be  placed  on  said 
township,  the  settling  duties  being  secured  by 
bond. 

2.  By  the  deed  B,  Noble  to  Ingersoll,  the  fee 
in  the  township  passed  to  Ingersoll,  unincum- 
bered by  any  condition  as  to  the  duty  of  putting 
on,  as  settlers,  thirty  families. 

8.  By  the  deed  No.  4,  Ingersoll  to  Mallett, 
the  fee  in  six  thousand  acres  in  said  township, 
in  common  and  undivided,  of  a  certain  portion 
of  it,  passed  to  Mallett,  by  the  delivery  of  the 
deed,  subject  to  the  condition  subsequent,  to 
perform  his  part  of  the  settling  duties  in  pro- 
portion to  the  land  conveyed. 

4.  That  the  settling  duties  to  be  performed 
by  Mallett  could  not  mean  that  he  should, 
within  three  years  from  the  making  of  the 
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grant,  put  settlers  on  said  township,  because, 
when  the  deed  was  made  to  Mallett,  these  three 
years  had  elapsed. 

5.  Mallett  was  not  bound  by  the  condition  to 
appropriate  any  part  of  the  six  thousand  acres 
to  settlers;  but  it  would  be  a  good  performance 
of  the  settling  duty  incumbent  on  him  accord- 
ing to  his  deed,  had  he,  Mallett,  within  a  rea- 
sonable time  after  the  division  of  the  township 
and  the  assignment  of  his  share  to  him,  placed 
settlers  on  any  part  of  said  township  which  be, 
Mallett,  might  acquire  by  purchase. 
366*]  *6.  It  would  be  a  good  performance 
of  the  condition,  to  pay  his  proportion  of  the 
bond  made  to  secure  the  settlement  of  thirty 
families  on  said  township. 

7.  That  it  did  not  and  does  not  appear  that 
the  settling  duties  secured  by  the  condition  in 
the  deed  from  Ingersoll  to  Mallett  had  not  been 
performed. 

8.  There  was  no  evidence  offered  to  show 
that  Ingersoll  or  his  heirs  ever  entered  for  a 
breach  of  any  condition  in  that  deed,  and  there- 
fore that  the  fee  remained  in  Mallett  or  in  his 
grantees,  the  president  and  trustees  of  Williams 
College. 

9.  Ingersoll  or  his  heirs  were  the  only  per- 
sons who  could  enter  for  a  breach  of  the  condi- 
tion, and  as  they  did  not,  the  presumption  is 
that  the  condition  was  not  broken. 

10.  By  the  deed  in  mortgage,  Mallett  to  the 
president  and  trustees  of  Williams  College,  No. 
5,  the  fee  in  mortgage  of  the  whole  six  thou- 
sand acres,  in  common  and  undivided,  in  the 
residue  of  the  whole  township,  passed  to  the 
grantee  .simultaneously  with  the  fee  which  Mal- 
lett took  from  Ingersoll. 

11.  That  the  condition  assumed  by  Mallett 
to  perform  settling  duties,  whatever  might  be 
the  import  of  that  condition  as  between  Mallett 
and  the  president  and  trustees  of  Williams  Col- 
lege, and  the  obligation  to  fulfill  that  condition, 
was  not  transferred  from  Mallett  to  the  presi- 
dent and  trustees  of  the  college  by  Mailett's 
deed  of  mortgage  to  them. 

12.  By  the  division  made  by  the  proprietors, 
and  the  assignment  to  each  of  his  share,  sixty- 
eight  lots  were  assigned  to  Mallett,  and  he  be- 
came seized  thereof  in  fee  and  in  severalty,  as 
well  those  assigned  by  direct  vote  as  those 
assigned  by  draft,  according  to  a  vote. 

18.  That,  by  operation  of  law,  when  such 
division  was  made,  the  president  and  trustees 
of  Williams  College  became  seized,  as  tenants 
in  common  with  Mallett,  by  operation  of  the 
mortgage  deed  to  the  whole  sixty-eight  lots  in 
proportion  as  sixty  to  sixty-eight. 

14.  That  the  proprietors  had  no  power  to 
deduct  any  portion  of  the  lands  assigned  to 
Mallett  as  his  share  from  the  lien  which  at- 
tached to  them  by  the  mortgage  to  the  trustees; 
nor  have  they  so  done. 

15.  Neither  had  Mallett  any  such  power.  It 
is  expressly  determined  by  the  Supreme  Judi- 
cial Court  of  Maine,  in  the  case  of  WUUarru 
College  v.  David  Mallett  et  al.  (4  Shepley,  84), 
"That  the  mortgagor  of  an  undivided  portion 
of  a  tract  of  land  cannot,  without  the  consent 
of  the  mortgagee,  by  any  after  conveyance  by 
metes  and  bounds  of  any  part  of  the  mortgaged 
premises,  withdraw  from  the  lien  created  by 
the  mortgage  the  part  so  conveyed." 

In  1889,  at  the  July  Term  of  the  Supreme 
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Judicial  Court.the  'president  and  trust-  [*367 
ees  of  Williams  College,  in  a  suit  brought  on 
the  mortgage  of  Samuel  T.  Mallett  to  foreclow. 
recovered  judgment  for  the  possession  for  six 
thousand  acres  of  land  in  the  town  of  Lee.  by 
which  name  the  township  in  which  are  the 
lands  in  controversy  are  situate. 

And  having  assigned  the  mortgage  to  John 
Webber  by  deed  (see  No.  7),  during  the  pend- 
ency of  their  suit  against  Samuel  T.  Malfctt  to 
foreclose  the  mortgage,  the  judgment  inured 
to  Webber,  the  assignee  of  the  mortgige. 
( WUliamt  College  v.  Mallett,  4  Shepley,  84.) 

16.  By  lapse  of  more  than  three  yean,  the 
fee  in  the  six  thousand  acres  thus  recovered 
has  become  absolute  in  the  assignees  of  tbe 
mortgage. 

17.  By  judgment  for  partition  and  the 
proceedings  thereon,  which  judgment  and 
proceedings  stand  unreversed  and  in  full 
force,  the  assignees  of  the  mortgage  became 
sole  seized  of  the  lands  set  off  to  them  by  the 
commissioners  appointed  by  tbe  court,  wbow 
doings  were  accepted  and  by  judgment  of 
court  confirmed. 

See  No.  9,  and  by  which  it  appears  the  lot* 
in  controversy  were  assigned  to  the  petitioner* 
to  hold  in  severalty. 

18.  By  the  deeds  of  Webber  to  Foxcroft,  So. 
8  and  No.  10,  the  whole  fee  in  those  lots  passed 
to  Foxcroft,  the  plaintiff  in  error. 

The  question  at  bar  involves  the  construction 
of  a  grant  by  deed  of  real  estate  within  the 
State  of  Maine.  This  deed  and  the  construc- 
tion of  it  have  been  made  the  special  subject 
of  judicial  decision  by  tbe  Supreme  Judical 
Court  of  Maine.  The  construction  of  that 
deed  on  the  very  question  at  issue  has  been 
solemnly  settled  by  the  highest  judicial  tribu 
nal,  and  is  no  longer  an  open  question. 

The  practice  under  the  laws  of  a  State  fur- 
nishes a  rule  by  which  the  Circuit  Court  shtin; 
in  that  district  may  proceed.  (Brow*  v.  Ve% 
Braam,  8  Dall.,  844.) 

In  cases  depending  on  the  statutes  of  a  State. 
and  more  especially  those  respecting  titles  to 
land,  the  court  adopts  the  construction  of  the 
State  where  that  construction  is  settled,  and 
can  be  ascertained.  (Polite  Lettee  ▼.  Wendal  rf 
al.,  9  Cranch,  87;  8/iippetal.  v.  MiBer't  Btin, 
2  Wheat.,  816;  Elmendorfy.  Tartar  et  al.,  10 
Wheat..  152.) 

The  Supreme  Court  adopts  the  local  law  if 
real  property,  as  ascertained  by  the  decision  of 
the  State  courts,  whether  these  decisoo*  are 
grounded  on  the  statutes  of  the  State,  or  form 
a  part  of  the  unwritten  law  of  the  State  which 
has  become  the  fixed  rule  of  property.  (Jatt 
ion,  ex  detn.  8t.  John,  v.  Chew,  12  Wheat,  15$; 
Society  for  the  Propagation  of  the  Qotpd  t. 
Wheeler,  2 Gallia.,  105.) 

Mr.  Eton*,  for  the  defendant  in  error,  made 
the  following  points: 

•I.  With  regard  to  that  part  of  the  [*368 
case  prior  to  the  mortgage  given  by  Mallett  to 
tbe  college. 

1.  Of  fact.    That  Ingersoll  and  Mallett  had. 

firevious  to  the  delivery  of  the  deed,  college  to 
ngersoll,  been  engaged  a*  proprietors  m  planaf 
settlers  upon  the  township,  under  the  provision* 
of  the  Act  of  1816. 

That  the  title  of  Mallett  to  his  six  tbonfaod 
acres  was  perfected  by  the  deed  of  Ingersoll  to 
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him,  and  by  the  delivery  of  the  deed,  college  to  I 
Ingersoll,  being  parts  of  one  transaction,  both 
necessary  to  perfect  the  title  of  Mallett. 

That  the  condition  inserted  in  the  deed  to 
Mallett  was  but  the  giving  a  legal  and  binding 
effect  to  a  previous  stipulation  between  the  par- 
ties, under  which  they  had  both  been  acting. 

2.  Of  law.  That  whether  the  facts  above 
supposed  were  true  or  not,  Ingersoll,  as  propri- 
etor, had  a  right  to  impose  the  condition  under 
consideration,  contained  in  his  deed  as  an 
original  condition. 

That  such  condition  must  be  construed  and 
understood  by  a  reference  to  the  Act  of  1816, 
referred  to  in  the  resolve. 

That  it  must  be  construed  according  to  the 
intention  and  meaning  of  the  parties. 

That  it  could  not  have  been  performed  by 
the  payment  of  money  under  the  bond,  or  in 
any  other  way  than  by  getting  on  the  specified 
proportion  of  settlers",  of  the  description  con- 
tained in  the  Act  of  1816. 

That  thn  performance  of  it  necessarily  in- 
volved an  appropriation  of  a  certain  portion  of 
the  land  conveyed  to  settling  purposes,  and 
necessarily  contemplated  a  specific  appropri- 
ation of  the  quantity  of  land  required,  in  pro- 
portion, for  those  purposes. 

That  the  condition  thus  imposed  operated  as 
a  specific  charge  and  burden  upon  the  land 
thus  conveyed. 

II.  And  with  regard  to  the  remaining  part 
of  the  case,  the  following  points,  namely: 

1.  That  the  delivery  of  the  deed  to  Inger- 
soll, and  the  execution  of  the  deeds,  Ingersoll  to 
Mallett,  and  Mallett  to  the  college,  being  at  the 
same  time,  and  the  two  latter  being  witnessed 
and  sanctioned  by  the  agent  at  the  college,  who 
delivered  the  former,  the  college  was  thereby 
affected  with  notice  of  the  contents  of  all,  and 
is  bound  thereby. 

2.  That  whether  affected  with  actual  notice 
or  not,  the  reference  in  the  deed  to  the  college 
to  the  deed  from  Ingersoll  to  Mallett  incor- 
porates the  whole  of  the  former  deed  in  the 
latter,  and  subjects  the  college  to  all  its  reser- 
vations, burdens,  and  conditions,  so  far  as  re- 
gards the  title  and  description  of  the  land  con- 
veyed. 

8.  That  the  reservations  and  conditions  in 
the  deed,  Ingersoll  to  Mallett,  being  before  the 
habendum,  may  all  be  considered  as  part 
369*]  *of  the  description,  and  are,  therefore, 
on  the  principles  assumed  by  the  plaintiff  in 
error,  incorporated  in  the  deed  to  the  college, 
by  the  reference  contained  therein. 

4  That  by  this  reference,  Mallett,  the  grant- 
or, reserves  to  himself,  necessarily,  as  mort- 
gageor,  the  right  to  discharge  the  burdens  and 
obligations  imposed  upon  the  land  by  the  deed 
from  Ingersoll. 

5.  That  such  reservations  and  conditions 
are  not  repugnant  to  the  covenants  in  those 
deeds,  and  no  more  repugnant  to  the  covenants 
in  a  mortgage  deed  than  in  any  other. 

6.  That  the  proprietors  of  the  township  had 
the  power  to  divide  the  whole  or  a  part  of  the 
same  among  those  interested,  and  that  the 
legality  of  their  proceedings  is  admitted  so  far 
as  the  division  is  concerned,  both  parties 
claiming  under  it. 

7.  That  it  is  not  competent  for  the  plaintiff  in 
error  to  affirm  the  legality  of  the  assignment 
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to  Mallett  for  one  purpose,  and  deny  its  validity 
for  another.  If  that  assignment  was  invalid 
in  part,  it  was  so  in  the  whole;  and  the  lands 
thus  assigned  remain  common  lands;  and,  in 
consequence,  the  plaintiff  in  error  could  not 
have  them  specifically  assigned  to  him  in  parti- 
tion, and  his  title  fails. 

8.  That  the  action  of  the  proprietors  in  as- 
signing fourteen  lots  to  Mallett.  "as  so  much 
towards  his  share,"  with  the  words,  "  being 
lots  which  he  has  sold  to  settlers."  operated  as 
a  conveyance  to  Mallett  of  those  lots  in  trust 
for  the  persons  to  whom  he  had  sold,  or  con- 
tracted to  sell  them. 

9.  That  the  rights  of  the  college  were  not 
thereby  infringed,  inasmuch  as  by  that  assign- 
ment the  condition  of  the  grant  from  Ingersoll 
was  saved,  and  the  title  of  "the  college  secured. 
That  Mallett,  as  grantee,  and  also  as  mort- 
gageor,  had  not  only  the  right,  but  was  also 
under  a  moral  obligation,  to  have  the  burden 
upon  the  six  thousand  acres  removed.  And 
that  the  assent  of  his  co-teDants,  as  expressed 
by  their  votes  at  the  meeting,  operated  as  a 
confirmation  of  his  proceedings. 

10.  That  no  land  has  been  subtracted  from 
the  operation  of  the  mortgage,  as  contended  by 
plaintiff  in  error,  but  that  by  purchasing  and 
owning  thirteen  hundred  acres  in  the  township, 
besides  that  covered  by  the  mortgage,  Mallett 
had,  within  a  fraction  of  one  hundred  acres,  in 
fact  relieved  the  mortgage  from  the  burden  of 
settling  duties;  leaving  in  allotted  and  common 
lands  six  thousand  acres  in  the  township, 
within  a  fraction  of  a  lot,  untouched,  and  ex- 
posed to  the  operation  of  the  mortgage,  with 
all  burdens  discharged. 

11.  That  whatever  lien  the  college  might 
have  had  upon  the  lots  assigned,  that  lien  was 
devested  by  the  action  of  the  proprietors,  and 
these  lots  freed  from  the  operation  of  the  mort- 
gage, 

12.  That  neither  the  case  WiUiamt  College 
v.  MaUett,  Randall  v.  Mallett,  nor  Webber  v. 
Mallett, cited  by  plaintiff  in error,»con-  [*370 
siders  the  questions  at  issue  in  this  case,  or 
gives  any  construction  to  the  deeds,  nor  were 
any  such  questions  presented  in  either  of  those 


13.  That  the  assignment  having  been  made 
to  Mallett  for  the  use  of  the  settlers,  a  convey- 
ance might  be  enforced  against  him  in  equity; 
or,  if  be  had  given  deeds,  the  title  acquired  by 
vote  of  the  proprietors  would  inure  to  his  grant- 
ees, as  settlers  in  the  township. 

14.  That  it  is  not  competent  for  the  college 
to  avail  itself  of  the  assignment  of  these  lots  for 
one  purpose — namely,  to  protect  its  title,  and 
then  seek  to  divert  the  assignment  from  those 
to  whose  use  it  was  made,  and  appropriate  it  to 
its  own. 

15.  If  the  plaintiff  in  error  has  any  title,  it  is 
under  the  mortgage  alone.  If,  therefore,  the 
lots  in  question  are  not  covered  by  the  mort- 
gage, he  is  a  mere  stranger,  and  cannot  inquire 
as  to  the  title  of  the  defendant  in  error. 

16.  The  proceedings  in  partition  do  not  in- 
volve a  consideration  of  the  point  in  issue  in 
this  case,  or  a  construction  of  the  deeds. 

17.  Neither  does  the  judgment  in  partition 
affect,  in  any  manner,  the  right  of  property. 

18.  By  the  deed  of  Samuel  T.  Mallett  to 
David  Mallett,  the  fee  in  these  lots  passed  to 
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David  Mallett,  and  his  title  cannot  be  ques- 
tioned by  anyone,  not  a  creditor,  a  purchaser 
for  a  valuable  consideration,  or  a  eettui  que 
truM  of  the  lands.  And  the  plaintiff  in  error 
sustains  neither  of  these  relations. 

Mr.  Justice  Woodbury  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error,  founded  on  an  ex- 
ception taken  to  the  ruling  of  the  Circuit  Court, 
in  the  Maine  District,  as  to  the  construction  of 
a  deed. 

The  action  below  was  brought  to  recover  lots 
No.  11  in  the  4th  range,  and  No.  11  in  the  5th 
range,  in  the  town  of  Lee,  in  said  district;  and 
the  construction  objected  to  was,  that  a  mort- 
gage, executed  June  5th,  1827,  by  Samuel  Mal- 
lett to  Williams  College,  under  which  institu- 
tion the  plaintiff  in  error  claims,  did  not  com- 
prehend or  convey  the  demanded  premises. 

In  order  to  judge  of  the  correctness  of  this 
construction, and  its  bearing  on  the  rights  of  the 
parties,  it  will  be  necessary  to  examine  the  cir- 
cumstances under  which  the  deed  was  made,  as 
well  as  its  phraseology. 

The  demanded  premises  were  part  of  town- 
ship No.  8,  north  of  Bingham's  Penobscot 
Surchase,  conveyed  by  the  Commonwealth  of 
iassachusetts  to  Williams  College,  the  15th 
of  February,1820,under  certain  resolves, passed 
by  the  Legislature,  February  19th,  1805,  and 
January  27th,  1820.  The  only  conditions  in 
those  resolves  material  to  what  is  now  under 
37 1*]  consideration  were, that"  the  'grantees, 
or  their  assigns,"  shall  give  security  that  they, 
"  within  three  years,  will  place  on  said  town- 
ship thirty  families,  as  settlers,  of  the  descrip- 
tion named  in  the  act  for  promoting  the  sale 
and  settlement  of  the  public  lands  in  the  Dis- 
trict of  Maine;  also  reserving  in  said  township 
the  usual  public  lots."  By  the  act  referred  to, 
for  "  promoting  the  sale  and  settlement  of  the 
public  lands  in  the  District  of  Maine,"  it  was 
provided  (in  section  sixth),  "  that  in  every 
township  to  be  laid  out  pursuant  to  this  act,  the 
commissioners  shall  set  apart  fifty  lots,  of  one 
hundred  acres  each,  of  average  quality  and 
value,  no  two  lots  of  which  shall  be  contiguous 
to  each  other,  which  shall  be  granted  and  con- 
veyed to  the  first  fifty  settlers  in  said  township, 
upon  the  payment  of  five  dollars  for  each  lot." 
(Statute,  February  15th,  1816,  p.  172.)  The 
fifth  section  authorized  the  commissioners  to 
take  a  commutation  from  grantees  of  any  set- 
tling duties  they  were  held  to  perform. 

The  resolve,  granting  this  township,  reduced 
the  number  of  settlers  from  fifty  to  thirty;  and, 
instead  of  reserving  the  right  to  the  commis- 
sioners to  execute  such  deeds,  provided  that  the 
Cntees  might  give  security  to  the  State  to  do 
nd  perform  the  other  duties,  as  to  the  set- 
tlers, under  the  before  mentioned  act.  Accord- 
ingly, Williams  College  having  conveyed  this 
township  to  Nathaniel  Ingersoll.  on  the  15th  of 
February.  1820,  and  not  having  given  the  be- 
fore mentioned  security  themselves,  procured 
him  to  do  it,  and  he,  by  bond,  dated  March 
17th,  1820,  stipulated  with  the  State,  among 
other  things,  to  place,  within  three  years,  "on 
said  township  thirty  families,  as  settlers,  of  the 
description  named  in  the  act  for  promoting  the 
sale  and  settlement  of  the  public  lands  in  the 
District  of  Maine." 
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Matters  being  thus  situated,  Ingersoll,  on  the 
5th  of  June,  1827,  conveyed  to  Samuel  T.  Mal- 
lett a  portion  of  said  township,  under  the  fol- 
lowing description,  reservations, and  conditions: 

"Six  thousand  acres  of  land,  in  common 
and  undivided,  in  the  township  of  land  lyise  in 
the  County  of  Penobscot,  as  the  same  town- 
ship was  surveyed  by  Alexander  Greenwood. 
Esq. ,  in  the  year  one  thousand  eight  hundred 
and  eleven,  the  same  being  township  numbered 
three  in  the  second  range  of  townships  north  of 
the  Bingham  Penobscot  purchase,  and  num- 
bered four  by  said  Greenwood,  being  the  same 
conveyed  to  me  by  the  President  and  Trustees 
of  Williams  College,  as  described  in  their  deed, 
dated  February  fifteenth,  one  thousand  eight 
hundred  and  twenty,  and  this  day  delivered  to 
me,  reference  thereto  being  had ;  excepting  and 
reserving  the  lots  marked  as  settlers'  lots  on  a 
plan  of  said  town,  made  by  John  Webber,  and 
excepting  also  the  lot  on  which  I  have  im- 
proved, which  are  not  to  be  subjected  to  a  draft ; 
subject,  however,  to  the  condition  that  thesaid 
Mallett  shall  perform  his  part  of  the  settling 
duties,  in  proportion  to  the  land  conveyed, 
and,  also,  that  from  said  six  thousand  acres  a 
part  of  the  public  lands  reserved  shall  be  taken. 
*in  proportion  as  said  six  thousand  acres  [*3  7  2 
bears  to  the  whole  township." 

On  the  same  day.  to  secure  the  consideration 
for  the  purchase,  and  to  pay  the  same  to  Will 
iams  College,  in  behalf  of  said  Ingersoll,  still 
indebted  to  the  college.  Mallett  conveyed  the 
same  premises,  by  mortgage,  to  the  college, 
under  the  following  description : 

"  Six  thousand  acres  of  land,  in  common  and 
undivided,  in  the  township  of  land  lying  in  the 
County  of  Penobscot,  as  the  same  township 
was  surveyed  by  Alexander  Greenwood,  1811. 
the  same  being  township  number  three  in  the 
second  range  north  of  the  Bingham  Penobscot 
purchase,  and  numbered  four  by  said  Green- 
wood, being  the  same  this  day  conveyed  to  me 
by  Nathaniel  Ingersoll,  as  by  his  deed,  refer- 
ence thereto  being  had." 

What  passed  by  this  conveyance  is  the  chief 
difficulty  .in  the  case.  The  question  arises  in 
this  way: 

The  debt.secured  by  that  mortgage,  not  beuu; 
paid,  the  college  instituted  a  suit  to  foreclote 
the  same,  in  the  year  1882,  and  recovered  judg- 
ment June  20th ,  1  889.  In  the  mean  time,  namely, 
May  11th,  1885,  it  transferred  the  rights  under 
the  mortgage  to  John  Webber,  who,  in  June 
of  the  same  year,  conveyed  a  moiety  of  them 
to  Foxcrof t,  the  plaintiff  in  error. 

Webber  and  Foxcroft  then,  in  July,  1884, 
petitioned  the  Superior  Court  of  Maine  for  s 
partition  of  what  they  held  in  common  with 
others;  and,  after  various  proceedings,  these 
lots,  No.  11  in  the  4th,  and  No.  11  in  the  Ka 
range,  were  set  off  to  them  in  severalty;  and 
on  the  4th  of  Novetdber,  1886,  Webber  re 
leased  all  his  rights  in  them  to  Foxcroft.  Tail, 
it  is  contended,  vested  the  title  in  him.  derived 
under  the  mortgage;  and  it  might  have  done  n, 
in  one  view  of  the  case,  had  nothing  else  oc- 
curred to  prevent  or  defeat  it.  But  Samuel 
Mallett,  after  the  conveyance  to  him  by  Inger- 
soll, and  the  mortgage  to  the  college,  proceeded 
to  put  on  the  land  various  settlers,  under  the 
reservations  and  conditions  in  the  deed  to  him; 
and,  at  a  meeting  of  the  proprietors  of  the  town- 
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ship,  for  the  purpose  of  dividing  the  same, 
April  16th,  1828.  No.  11  in  the  4th  range,  and 
No.  11  in  the  5th,  were  set  off  to  Samuel  Mal- 
lett, with  other  lots,  making  fourteen  in  all, 
and  described  as  "  being  lots  which  he  had  sold 
to  settlers,  as  so  much  towards  his  share  in  said 
lands;"  and  on  the  12th  of  August,  1829,  he 
executed  a  deed  of  those  lots  to  the  demandant. 

The  case,  then,  stands  thus:  If  the  title  to 
these  lots  passed  under  the  mortgage  from  Sam- 
uel Mallett  to  the  college,  without  condition, 
except  as  security  for  the  debt,  the  plaintiff  in 
error  is  now  possessed  of  them  in  severalty,  and 
should  retain  them.  But  if  the  title  to  them 
did  not  pass  at  all  by  that  mortgage,  on  ac- 
count of  the  exceptions  or  reservations,  either 
in  it  or  the  prior  deed,  which  are  applicable  to 
the  premises;  or  if  it  passed  on  conditions 
37  3*  f  which  *have  since  vested  these  lots  in 
David  "Mallett,  as  settlers'  lots  under  the* act  to 
encourage  the  sale  and  settlement  of  lands  in 
Maine,  then  he,  as  settler  and  grantee  of  the 
same,  ought  now  of  right  to  possess  them.  The 
general  aspect  of  the  whole  case  is,  we  think, 
strongly  in  favor  of  the  right  set  up  by  the  de- 
mandant. 

On  the  construction  made  in  his  favor  by 
the  court  below,  he  will  recover  only  what  the 
laws  of  the  State  intended  such  settlers  as  he 
should  have;  and  which  it  was  expressly  pro- 
vided they  have  in  the  deed  from  Ingersoll  to 
Samuel  Mallett  of  the  tract  including  these 
premises. 

But  should  the  opposite  construction,  con- 
tended for  by  the  tenant,  prevail,  the  college 
and  its  assignees  will  get  back,  under  a  mort- 
gage to  secure  a  part  of  the  consideration,  about 
one  fourth  of  the  township,  free  from  any 
charge  or  deduction  on  account  of  settlers' 
claims,  when  the  college  was  originally  entitled 
to  it  under  the  resolve  only  as  burdened  with 
that  charge,  and  has  paid  nothing  since  to  re- 
lieve the  land  from  it;  and  when  the  immedi- 
ate grantee  of  the  college  conveyed  it  so  burden- 
ed, and  has  done  nothing  since  to  remove  the  in- 
cumbrance. Again,  it  was  a  leading  principle  of 
public  policy  with  the  State,  in  order  to  in- 
crease its  population  and  wealth,  that  settlers 
should  be  placed  upon  the  land  at  an  early 
day,  and,  as  an  inducement  for  them  to  come, 
should  have  lots  for  a  verv  small  consideration. 
The  college  took  the  original  grant  under  stip- 
ulations to  effect  this,  and  were  bound  to  ef- 
fect it,  to  the  number  of  thirty  families. 

Yet.  on  the  construction  set  up  by  the  ten- 
ant, Ingersoll,  under  bis  bond,  and  his  assigns, 
under  the  clauses  in  their  deeds  from  him, 
would  be  compelled  to  effect  this  so  far  as  re- 
gards one  fourth  of  the  town,  without  allowing 
them  any  consideration  therefor,  or  permitting 
them  to  make  a  permanent  charge  on  the  land 
itself,  as  it  originally  was  and  would  naturally 
continue  to  be. 

But  general  considerations  like  these  may  be 
counteracted  by  express  agreements  and.  spe- 
cial provisions  between  the  parties;  and  it  is 
necessary  to  ascertain  next  whether  any  such 
different  and  opposing  agreements  have  been 
entered  into  here.  When  Ingersoll,  being  the 
second  grantee  and  the  obligor  in  the  bond 
to  the  State  for  the  performance  of  duties  as  to 
settlers,  proceeded  to  convey  about  one  fourth 
of  the  township  to  Samuel  Mallett,  it  is  clear 
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that  he  preferred  making  the  performance  of 
the  duties  to  settlers  in  that  portion  of  the 
township  a  charge  on  the  land  itself,  by  a  con- 
dition in  the  grant,  as  had  formerly  been  the 
usage,  rather  than  taking  another  bond  or 
other  collateral  security  for  it  to  himself.  Such 
a  course  was  also  likely  to  be  the  safest,  and 
was  competent  or  legal,  if  he  chose  to  adopt  it. 
Accordingly,  at  the  close  of  the  description  of 
the  premises,  in  his  deed  to  Mallett,  he  adds, 
"excepting  and  reserving  the  lots  marked," 
&c..  which  are  not  those  now  in  dispute,  and 
concludes,  "subject,  however,  *to  the  [*374 
condition  that  the  said  Mallett  shall  perfornf 
his  part  of  the  settling  duties  in  proportion  to 
the  land  conveyed,  and  also,  that  from  said  six 
thousand  acres  a  part  of  the  public  land  re- 
served shall  be  taken,  in  proportion  as  said  six 
thousand  acres  bears  to  the  whole  township." 
There  can  be  no  doubt  that  this  language, 
whether  following  or  preceding  the  description 
of  the  premises,  was  intended  to  constitute  an 
integral  part  of  the  deed  itself,  and  to  limit  the 
extent  and  nature  of  the  grant.  A  condition 
or  reservation  may  be  inserted  in  any  part  of  a 
deed.  (Shepherd's  Touch.,  ch.  6;  5  D.  &  E., 
S26:  1  8aund.,  60,  note.) 

Nor  is  such  a  provision  inconsistent  with  the 
general  covenants,  as  has  been  contended  by 
the  plaintiff  in  error.  They  must  be  construed 
as  relating  only  to  the  subject  matter,  looking 
to  the  whole  Seed,  and  the  obvious  intent  of 
the  parties  in  the  whole. 

What,  then,  is  the  effect  of  these  particular 
clauses?  Clearly  to  except  out  of  and  reserve 
from  passing  at  all,  by  the  grant,  so  much  of 
the  six  thousand  acres  as  "  the  lots  marked  as 
settlers'  lots  on  a  plan  of  said  town  by  J.  Web- 
ber," and  also  the  lot  on  which  Ingersoll  had  im- 
proved. These  were  not  to  be  considered  as 
held  in  common  or  "subjected  to  a  draft,"  but 
were  entirely  excluded  from  any  future  divis- 
ion of  the  six  thousand  acre».  These,  how- 
ever, are  not  now  in  controversy. 

What  more  do  these  clauses  provide?  The 
whole  land,  which  did  pass  under  the  grant, 
was  to  be  held  ' '  subject  to  the  condition  that 
the  said  Mallett  shall  perform  his  part  of  the 
settling  duties,"  or,  in  other  words,  put  on  his 
proportionate  number  of  families,  and  convey 
to  the  head  of  each  a  hundred  acre  lot  for  only 
five  dollars,  and  also  allow  a  proportionate  share 
of  the  public  lands  reserved  in  said  township  to 
"be  taken"  from  this  six  thousand  acres.  This 
is  the  important  provision  bearing  on  the  pres- 
ent case.  For  aught  which  appears,  the  settlers 
had  not  then  removed  upon  the  land.  The  pub- 
lic lots  reserved  in  the  township  had  not  then 
been  set  apart.  But  the  parties  virtually  agreed 
that,  when  settlers  were  put  on  and  when  the 
public  lots  were  set  apart,  one  fourth,  or  there- 
abouts, of  the  lands  in  the  whole  town  belong- 
ing to  settlers  should,  on  the  payment  of  a  mere 
nominal  consideration,  come  out  of  these  six 
thousand  acres,  and,  in  like  manner,  one  fourth 
of  the  public  lots  should  be  taken  therefrom. 

This  being  the  special  agreement  of  the  par- 
ties, the  next  inquiry  is,  has  it  been  carried 
into  effect  in  a  manner  so  as  legally  to  sustain 
the  judgment  rendered  below? 

The  controverted  expressions  in  the  deed 
seem,  in  their  most  obvious  import,  either  JLo 
except  from  the  land  conveyed  the  lots  which 
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settlers  should  select,  or  to  make  it  a  condition 
of  the  grant,  that  the  title  to  those  lots  should 
afterwards  be  vested  in  them.  The  form  of  the 
ruling  of  the  court  leaves  it  a  little  uncertain 
375  ]  *on  which  of  these  grounds  the  opinion 
rested,  as,  after  a  recital  of  the  evidence  in  the 
case,  the  bill  of  exceptions  says: 

"Upon  this  evidence  the  honorable  justice 
who  presided  at  said  trial  ruled  that  the  mort- 
gage deed  offered  in  evidence  by  the  defendant, 
given  to  the  said  trustees  of  Williams  College, 
dated  the  5th  day  of  June,  1827,  marked  5, 
does  not  comprehend  and  cover  the  two  lots, 
tl  lth  in  the  4th  range,  and  11th  in  the  5th 
range,  being  the  premises  demanded." 

At  the  first  blush,  it  might  be  inferred  that 
the  judge  held  these  lots  did  not  pass  at  all 
under  the  mortgage,  having  been  considered  as 
excepted  or  reserved.  (Mallett  v.  Foxeroft,  1 
Story's  R.,  477.)  But  we  are  inclined  to  think 
that  so  stringent  a  view  of  his  ruling  is  not  indis- 
pensably necessary :  and  if  it  were,  we  see  no 
reason  why  the  judgment  is  not  to  be  sustained, 
as  right  in  substance,  and  according  to  the  mer- 
its of  the  case,  if,  at  the  time  the  writ  of  right 
was  brought,  the  title  to  these  lots  was  not  in 
the  mortgagee  or  bis  grantees,  but  was  rather 
in  the  demandant,  under  one  of  the  views  or 
constructions  before  mentioned. 

The  learned  judge  might  well  mean  that  the 
mortgage  "  does  not  comprehend  and  cover  the 
two  lots"  in  dispute,  as  matters  stood,  after  the 
settling,  partition,  and  conveyance  to  David 
Mallett,  and  he  would  thus  regard  the  provision 
as  a  condition  which  had  been  executed.  This 
would  be  free  from  much  difficulty.  On  the  con- 
trary, it  is  supposed  by  the  plaintiff  that  he  re- 
garded it  as  an  exception  or  reservation  of  the 
last  lots.  This  would  be,  in  the  spirit  and  in- 
tent of  the  parties,  as  the  former  clause  had 
been,  an  excepting  or  reserving  of  the  first 
named  lots.  If  deciding  so  (1  Story,  477),  he 
doubtless  considered  that  the  last  lots  would 
ere  long  be  set  apart  and  marked,  and 
thus  become  certain  on  the  principles  contain- 
ed in  the  deed  and  in  the  statutes  as  to  settlers 
and  partitions  by  the  proprietors  of  towns;  and 
he,  therefore,  may  have  felt  justified  in  regard- 
ing now  as  sufficiently  certain  what  could  be 
afterwards  made  certain,  id  certum  ett  quod 
certum  reddi  protest.  (Jaekeon  v.  Lawrence,  11 
Johns.  R.,  191.)  But,  in  some  respects,  it  is 
not  quite  so  natural  or  safe  a  view  to  regard 
this  last  clause  as  a  reservation  or  exception, 
nor  does  the  judge  call  itso  in  the  ruling.  An 
exception  or  reservation  is  sometimes  void  for 
uncertainly,  and  sometimes  for  being  in  favor 
of  third  persons.  (4  East.  464;  Thompton  v. 
Gregory,  4  Johns.  R.,  81;  9  Johns.  R.,  78;  Co. 
Litt..  148,  a.) 

Those  objections  have  been  urged  in  this  case ; 
and  it  may,  therefore,  be  least  exceptionable  to 
regard  the  last  clause,  as  it  is  called  in  the  deed, 
a  condition.  (Rice  v.  Otgood  etai.,  9  Mass.  R, 
48;  Gray  v.  Blanchard,  8  Pick.,  284.)  This 
view  seems  well  sustained  both  by  the  lan- 
guage used  and  the  nature  of  the  transaction. 
The  preceding  clause  is  in  words,  eo  nomine, 
excepting  or  reserving,  while  this  is,  eo  nomine, 
376*]  on  "  condition ; "  and  the  lots  'there  re- 
ferred to  were  previously  set  apart,  marked, 
and  identified,  while  these  were  not  so  set  apart, 
but  still  held  in  common  and  in  some  degree 
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uncertain.  The  phraseology  was  also  changed 
in  the  last  clause  from  "  excepting  and  reserr- 
ing"  to  "condition,"  probably  because  the 
latter  expression  was  deemed  more  appropriate 
as  to  lots  not  then  selected  or  identified,  but 
which  were  intended  and  virtually  agreed  to  be, 
afterwards. 

Such  an  agreement  would  in  its  spirit,  no  lea 
than  words,  be  a  condition,  as  it  would  be  "i 
bridle  "  or  restraint  on  the  grant,  which  is  one 
of  Shepherd's  definitions  of  a  condition.  (Shep. 
Touch.,  ch.  6.) 

The  nature  of  a  transaction,  as  well  as  the 
language,  may  well  be  regarded  always  in  de- 
ciding whether  a  case  is  a  reservation  or  a  con- 
dition. (18  Maine  R.,  81 ;  15  Maine  R,  316:  i 
Johns.  R.,  82;  1  D.  &  E,  645;  Shep.  Touch.. 
ch.  6,  p.  122;  12  Pick..  156.) 

A  charge  like  this,  imposed  in  a  deed  by  the 
State,  though  using  words  of  reservation,  vat 
adjudged  to  be  a  condition  in  Bbeeyy.  Dtant 
(18  Maine  R.,  81);  and  same  case.  15  lbid..t\«. 
Duniap  v.  SteUon  (4  Mason,  849.)  So  a  pro- 
vision may  be  inserted  in  an  instrument  at  to 
land,  which  will  be  construed  either  a  condi- 
tion or  a  covenant,  as  seems  most  appropri- 
ate. (Bac.  Abr..  Condition,  6.)  And  word* 
of  limitation  may  be  taken  for  a  condition. 
(Com.  Dig.,  Condition,  A;  11  Mod.  R.  61.) 

But  whichever  the  last  clause  should  be  con- 
sidered a»  operating,  consistent  with  legal  prin- 
ciples, the  result  on  the  interests  of  the  parties 
would  be  much  the  same.  In  the  former  view, 
as  an  exception  or  reservation,  the  land  after- 
wards set  apart  for  these  lots  would  be  regard- 
ed as  never  passing  at  all  to  the  mortgagee  or 
his  grantees,  while,  in  the  latter  view,  as  toon 
dition,  it  would  pass,  but  only  on  condition  of 
being  vested  in  the  settlers,  so  soon  asset  apart 
and  conveyed  to  them;  and  as  the  latter  bat 
already  been  done,  the  title  would  not  be  now 
in  the  tenant,  under  either  of  these  views. 

Were  it  necessary  to  give  validity  to  the 
clause,  and  it  would  be  bad  either  as  areserra- 
tion,  exception,  or  condition,  it  would  be  no 
unusual  stretch  of  construction  to  consider  Has 
a  covenant  to  stand  seized  to  the  use  of  the  set- 
tlers, and  in  this  way  reach  a  like  result.  (</«*- 
eon  v.  Swart,  20  Johns.  R.,  87;  Bedett  caw,  7 
Coke.  40.) 

A  deed  is,  if  possible,  to  be  made  operative 
in  someway:  and  the  construction  should  be 
liberal,  in  order  to  effect  that  object,  and  en 
force  the  original  design.  (2  Wils.,  75;  WiDes. 
682;  5  Barn.  &  Cress.,  106:  2  8aundL.  96, 
note;  Preston  on  Conveyancing,  41;  Broom's 
Legal  Maxims,  288,  289.) 

Making  these  important  clauses,  then,  in  the 
deed  from  Ingersoll,  operative,  and  near  at  may 
be  in  conformity  to  the  original  design,  whr-h 
was  both  legal  and  laudable,  why  should  they 
not  bind  subsequent  mortgagees  and  grantees' 

Samuel  Mallett,  having  obtained  no  interest 
in  the  six  thousand  "acres,  so  far  as  re-  f*377 
gards  the  lots  then  marked  and  reserved,  and 
none  whatever  in  the  whole  tract,  free  fmn 
the  condition  and  charge  we  have  been  describ- 
ing— of  other  lots  to  be  afterwards  marked  and 
assigned,  as  these  have  been,  to  settlers — bow 
could  he  pass  to  others,  by  a  mortgage,  a  great- 
er interest  than  he  obtained? 

That  condition  or  charge  was  on  the  land.  t» 
an  incumbrance,  by  the  very  terms  of  the  deed 
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to  him;  sod  he  could  not,  if  be  tried,  convey  a 
title  to  the  land  which  should  be  free,  from  it. 
Such  a  condition  attaches  to  the  land  wherever 
it  (roes,  "  although  the  same  pass  through  the 
hands  of  a  hundred  men."  (Shep.  Touch.,  ch. 
6;  Perkins,  sec.  818;  2  Preston  on  Conveyan- 
cing, 413:  1  Co.  Litt.,  380,  b.)  In  our  view,  it 
operates  like  a  covenant,  which  runs  with  the 
land;  and  all  assignees  are  bound  by  covenants 
real,  that  run  with  the  land.  (Sfpeneefe  case, 
5  Coke,  15-17;  Co.  Litt.,  47.  a;  Shep. 
Touch.,  161,  ch.  6,  176:  Com.  Dig.,  Condi- 
tion; 8  D.  &  E..  898;  1  Paige's  R.,  412,  456.) 

The  condition,  or  charge,  was  also  public,  on 
record,  in  extetuto.  in  the  deed  from  Ingersoll. 
That  deed  was  expressly  referred  to  in  the  mort- 
gage to  the  colleger  and  the  value  of  the  whole,  in 
Samuel  Mallett's  hands,  or  in  those  of  his  mort- 
gagees, would  be  known  by  all  to  be,  at  that 
time,  reduced  in  proportion. 

By  proceeding  afterwards  to  get  the  partition 
made  by  the  proprietors,  and  to  execute  the 
deed  to  David  Mallett,  so  as  to  perform  his 
doty  in  respect  to  this  condition,  he  did  not,  as 
seems  to  be  contended .  reduce  further  the  value 
of  the  land  to  himself  or  mortgagees,  or  part 
with  any  portion  of  it  not  before  subject  to  be 
thus  taken. 

The  extent  and  nature  of  his  title  being  spread 
upon  record,  nobody  could  be  misled,-  and 
nothing  could  pass  by  his  mortgage,  free  from 
the  same  conditions  and  reservations  under 
which  it  bad  come  to  him;  and  whenever  cer- 
tain lota  should  afterwards  be  set  apart  and 
conveyed  to  settlers  (it  being  in  conformity 
with  the  condition),  they  could  not  and  ought 
not  longer  to  be  held  or  retained  under  the 
mortgage  deed.  Nor  is  the  subsequent  setting 
apart  of  the  premises,  and  the  conveyance  of 
them  to  settlers,  a  withdrawal  of  any  part  of 
the  mortgaged  security,  as  is  argued  by  the 
plaintiff  in  error;  because  that  security  em- 
braced the  six  thousand  acres  only  as  subject 
to  such  an  event;  and  its  happening  was  pro- 
vided for.  and  was  an  open  and  express  con- 
dition of  the  title  to  the  property  which  was 
held  4s  security. 

It  is  likewise  urged  br  the  plaintiff  in  error 
that  Mallett  might,  like  Ingersoll,  have  agreed 
to  perform  the  duties  towards  settlers,  in 
money.  But  he  did  not.  So,  without  any 
agreement,  he  might  have  done  it  with  money, 
and  not  left  it  to  become  an  actual  charge  on 
the  land,  in  his  mortgage,  though  placed  as  a 
conditional  charge  on  it  by  Ingersoll.  But  he 
did  not.  So  it  is  said  the  condition  here  is  a 
subsequent  one,  and  the  title  vests,  subject  to 
378']  be  devested  'only  by  a  breach  and  an 
entry  for  condition  broken"  and  which  entry 
has  never  been  made.  (Riee  v.  Osgood  et  al.,  9 
Mass.  R,  88;  2  Cruise,  title  18.  sec.  15.) 

But  it  has  not  been  broken,  and  hence  no 
entry,  by  Ingersoll  or  others,  is  necessary  for 
condition  broken.  On  the  contrary,  the  con- 
dition has  been  fulfilled,  by  a  performance  of 
the  duty  to  the  settlers,  in  getting  their  lots 
•et  apart  and  conveyed  to  them ;  and  thus  the 
title  to  those  lots  is  vested  in  them  now.  as  the 
condition  described,  rather  than  remaining  in 
the  grantee  or  mortgagee.  (Riee  v.  Otgood  et  al. , 
9Ma«.  R,  44.) 

There  is  no  difficulty,  then,  about  a  breach 
and  an  entry,  as  everything  has  been  fulfilled 
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in  the  manner  it  ought  to  have  been  done.  So, 
in  answer  to  another  objection,  it  is  clear  that 
this  fulfillment  was  attended  to  as  properly  by 
the  mortgagor,  before  a  foreclosure,  as  by  the 
mortgagee.  (18 Mass.  R,  87;  Bradley  v.  Fuller, 
28  Pick..  9:  2  Green  leaf,  182.)  The  mort- 
gagor was  in  charge  of  the  land,  and  was  still 
the  owner,  for  all  purposes  except  the  security 
of  the  creditor.  That  security  is  not  lessened  by 
what  he  did  in  this  respect. 

Another  point  has  been  much  argued  in  rela- 
tion to  the  mortgage,  which,  in  this  view  of  the 
subject,  is  not  material.  It  is,  that  the  mort- 
gage deed  does  not  contain  the  condition.  After 
describing  the  premises,  it  is  true  that  it  does 
not  go  into  details  as  to  the  several  exceptions, 
reservations,  and  conditions  in  the  deed  to  Sam- 
uel Mallett,  but  merely  adds.  "  being  the  same 
this  day  conveyed  to  me  by  Nath'l  Ingersoll.  as 
by  his  deed,  reference  thereto  being  had."  This 
reference,  it  is  contended,  is  not  broad  enough 
to  include  or  cover  the  exceptions  and  condi- 
tions. But  it  could  not  be  considered  a  forced 
construction  to  hold  that  the  whole  of  the  deed 
referred  to  should  be  regarded  and  considered 
as  showing  he  intended  to  reconvey  for  secu- 
rity all,  and  no  more  or  less,  in  any  view,  than 
what  had  just  been  conveyed  to  him.  (field  v. 
Huston,  21  Maine  R,  69.  72:  22  Ibid.,  827; 
Foes  et  al.  v.  Orirp.  20  Pick.,  131.)  The  refer- 
ence to  the  deed  might  as  properly  be  consid- 
ered to  indicate  the  interests  as  the  premises 
just  received.  In  either  view,  the  lots  re- 
served would  be  reached,  as  they  were  con- 
nected not  only  with  the  title  but  the  quan- 
tity of  land  meant  to  be  conveyed.  So  as  to 
any  charges  in  the  form  of  a  condition  im- 
posed on  the  land,  tbey  would  be  embraced, 
even  under  a  reference  to  the  premises,  as 
those  charges  are  contained  in  the  same  sentence, 
and  tend  to  show  a  diminished  quantity  of  land 
passing  absolutely. 

Both  deeds  were  also  parts  of  one  transac- 
tion, and  may  well  be  construed  together,  as 
having  a  like  object  in  respect  to  the  extent  of 
the  interests  no  less  than  the  premises.  But 
was  the  conclusion  different,  the  case  would, 
in  the  view  first  taken  by  us,  and  which  is  the 
legal  view,  be  merely  that  of  a  grantor  under- 
taking to  sell  or  'mortgage  a  larger  in-  [*879 
terest  than  he  possessed,  or  an  interest  unincum- 
bered, which  was  in  fact  incumbered;  and  the 
remedv  for  such  an  excess  in  the  conveyance  is 
an  action  on  the  covenants,  and  not  to  construe 
the  deed  as  granting  more  than  the  grantor 
himself  possessed. 

There  have  been  some  other  questions  raised 
in  the  argument  of  this  case,  which  it  is  not 
material  to  consider  under  the  only  ruling  at 
the  trial,  which  is  excepted  to,  and  which  re- 
lates entirely  to  what  passed  by  the  mortgage. 

One  of  them  is  the  effect  of  a  former  recov- 
ery by  Foxcroft  and  Webber  against  Mallett, 
in  the  proceedings  for  a  partition,  where  the 
title  of  the  latter  to  the  lots  now  in  contro- 
versy was  questioned  and  tried;  but  this,  being 
a  writ  of  right,  is  probably  not  barred  by  any 
prior  recoveries  between  these  parties.  (JbfaZ- 
lett  v.  Foxcroft,  1  Story's  R,  477.)  Another  of 
these  questions  is  the  correctness  of  the  parti- 
tion made  by  the  proprietors  of  this  township, 
when  the  two  lots  in  controversy  were  set  off  to 
Samuel  Mallett.     Such  a  partition,,  however, 
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though  the  rulhig  on  it  is  not  excepted  to  in  the 
record,  is  supposed  to  be  valid  under  the  stat- 
utes of  Maine,  and  the  usages  thai  have  long 
prevailed  in  New  England  among  land  pro- 

Erietors  of  townships  situated  there.  (Smith's 
,aws  of  Maine,  175;  88hepley,  401;  12  Pick., 
584;  8  Fairfield,  898:  10  Mass.  R,  146;  8 
Pick.,  896;  12  Mass.  R.,  415;  20reenleaf,  218; 
4  New  Hamp.  R.,99;  3  Vermont  R.  290;  6 
Vermont  R,  208.) 

In  conclusion,  it  has  been  urged  against  the 
judgment  we  have  formed  in  favor  of  the  right 
of  the  demandant,  that  several  actions  have 
been  tried  in  Maine,  where  his  interests  have 
been  brought  in  question  as  to  the  premises, 
and  decisions  had  against  him;  and  that  such 
local  adjudications  in  respect  to  the  titles  to 
real  estate  should  control  the  opinions  of  this 
court.  (9  Cranch.  87;  2  Wheat.,  816;  10 
Wheat.,  152;  12  Wheat.,  158;  2  Gallis.,  105.) 
But  on  examining  the  particulars  of  the  cases 
cited  to  govern  this  (8  Fairfield,  398;  4  Shep- 
ley.  84,  88;  14  Maine  R,  51),  it  will  be  seen 
that  the  construction  of  the  mortgage  to  the 
college,  in  respect  to  this  reservation  or  condi- 
tion, never  appears  to  have  been  agitated.  If 
it  had  been,  the  decision  would  be  entitled  to 
high  respect,  though  it  should  not  be  regarded 
as  conclusive  on  the  mere  construction  of  a 
deed  as  to  matters  and  language  belonging  to 
the  common  law,  and  not  to  any  local  statute. 
(8  Sumner's  R,  186.  277.) 

Let  the  judgment  below  be  affirmed. 

Cited-fl  How.,  482;  8  How.,  240;  12  How.,  148;  19 
How.,  608 ;  2  Wood.  &  M.,  481 ;  2  Curt.,  838. 


380*]  "JAMES    8TIMPSON,    Plaintiff  in 

BfTOTf 

V. 

THE  WE8TCHE8TER  RAILROAD  COM- 
PANY, Defendant!. 

Patent* — use  before  surrender  of  defective  letters 
patent  gives  no  right  to  use  after  re-issue  in  cor- 
rect form — inquiry  into  issue— patent  laws. 

The  practice  of  excepting-,  generally,  to  a  charge 
of  the  oourt  to  the  Jury,  without  setting-  out  spe- 
dflcally  the  points  excepted  to,  censured.  The 
writ  or  error  not  dismissed,  only  on  account  of  the 
peculiar  circumstances  of  the  case. 

Where  a  defective  patent  had  been  surrendered, 
and  a  new  one  taken  out,  and  the  patentee 
brought  an  action  for  a  violation  of  his  patent 
right,  laying-  the  infringement  at  a  date  subsequent 
to  that  of  the  renewed  patent,  proof  of  the  use  of 
the  thing  patented  during  the  Interval  between 
the  original  and  renewed  patents  will  not  defeat 
the  action. 

The  seventh  section  of  the  Act  of  March  8, 1839, 
has  exclusive  reference  to  an  original  application 
for  a  patent,  and  not  to  a  renewal  of  It. 

An  original  patent  being  destroyed  by  the  burn- 
tag  of  the  patent  ofBcc,  and  the  only  record  of  the 
specifications  being-  a  publication  In  the  Franklin 
Journal,  the  claim  is  not  limited  by  that  publica- 
tion, because  the  whole  of  the  specifications  are 
not  set  forth  in  It. 

Whether  a  renewed  patent,  after  a  surrender  of 
a  defective  one,'  is  substantially  for  a  different 


Notb.— As  to  what  particularity  i»  necessary  in 
exceptions,  in  order  to  a  review  in  appellate  court, 
see  note  to  Moore  v.  Bank  of  Metropolis,  18  Pet., 
902. 
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Invention,  is  a  question  for  the  jury,  and  not  for 
the  oourt. 

As  the  thirteenth  section  of  the  Act  of  IKS  pro- 
vides for  the  renewal  or  a  patent,  where  H  •tall  be 
"inoperative  or  invalid  by  reason  of  a  defective  or 
i  Insufficient  description  or1  specification,"  "if  the 
error  shall  have  arisen  by  inadvertence,  accident. 
I  or  mistake,  and  without  any  fraudulent  or  decep- 
i  tlve  Intention."  the  fact  of  the  granting  of  the  re- 
i  newed  patent  closes  ail  Inquiry  into  the  existence 
,  of  inadvertence,  accident,  or  mistake,  and  leave* 
open  only  the  question  of  fraud  for  the  Jury. 

THI8  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United 
States  for  East  Pennsylvania. 

It  was  a  suit  brought  in  the  Circuit  Court  by 
Stimpson  against  the  Railroad  Company,  for  a 
violation  of  his  patent  right. 

On  the  23d  of  August,  1831,  Stimpson  took 
out  letters  patent  for  an  improvement  in  the 
mode  of  turning  short  curves  on  railroads. 
These  letters  were  not  given  in  evidence  upon 
the  trial,  having  been  burned  in  the  conflagra- 
tion of  the  patent  office,  in  December.  1896. 
and  no  copy  could  be  found.  Secondary  evi- 
dence was  given  of  their  contents  by  the  fol- 
lowing publication  in  the  Franklin  Journal: 

"  For  an  improvement  in  the  mode  of  turning 
short  curves  on  railroads,  such  as  the  cor- 
ners of  streets;  James  Stimpson,  city  of  Bal- 
timore. August  28. 

"  87.  The  plan  proposed  is  to  make  the  ex- 
treme edges  of  the  flanches  flat,  and  of  greater 
width  than  ordinary,  and  reconstruct  the  nils 
in  such  a  manner  that  where  a  short  turn  is  to 
be  made,  the  extreme  edge  of  the  flanch  shall 
rest  upon  it.  instead  of  upon  the  tread  of  the 
wheel,  thus  increasing  the  effective  diameter  of 
the  wheel  in  a  degree  equal  to  twice  the  projec- 
tion of  the  flanch.  The  claim  is  made  to  'the 
application  of  the  flanches  of  railroad  carriage 
wheels  to  turn  short  curvatures  upon  railroads 
or  tracks,  particularly  turning  the  cornet*  of 
streets,  wharves,  crossing  of  tracks  or  roads, 
and  passing  over  turnabouts,'  Ac"  (Franklin 
Journal,  Vol.  IX.,  p.  184.) 

•On  turning  to  pages  270  and  271,  [*381 
Vol.  IV.,  there  will  be  found  specification*  of 
two  patents  granted  to  James  Wright,  of 
Columbia,  Pennslyvania,  for  the  mode  of  turn- 
ing curves  claimed  by  Mr.  Stimpson.  Theonh 
difference  is,  that  Mr.  Wright  proposes  to 
adapt  his  cars  to  several  different  curves  by 
having  three  or  more  offsets  in  his  wheels  when 
necessary. 

On  the  same  day.  namely,  the  23d  of  August. 
1 881,  Stimpson  took  out,  also,  letters  patent  f  or  in 
improvement  in  the  mode  of  forming  and  using 
cast  or  wrought  iron  plates  or  rails,  for  railroad 
carriage  wheels  to  run  upon.  These  letters 
being  also  destroyed,  the  following  extract  from 
the  Franklin  Journal  was  given  in  evidence: 

Franklin  Journal,  Vol.  IX..  p.  125.  "». 
For  an  improvement  in  the  mode  of  forming 
and  using  cast  or  wrought  iron  plates,  or  rails, 
for  railroad  carriage  wheels  to  ran  upon: 
James  Stimpson,  city  of  Baltimore,  Maryland, 
August  28,  1831. 

"  The  claim  in  this  case  is  to  '  the  application 
of  cast  or  wrought  iron  plates  for  the  use  of 
railways  on  the  streets  or  wharves  of  dues  or 
elsewhere.  The  objects  of  said  improvement 
being  to  employ  rails  that  will  not  present  sny 
obstacles  to  the  ordinary  use  of  streets,  or  sos- 
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tain  iniury  therefrom,  and  so  to  form  the  plates 
st  the  intersections  of  streets  or  other  crossings, 
that  cars  will  readily  pass  over  them,  and  also 
on  circles  of  small  radius.' 

"  The  rails  are  to  be  formed  with  a  groove  in 
them  to  receive  the  flanches  of  the  wheels:  on 
one  side  of  the  groove  the  width  is  to  be  suffi- 
cient for  the  tread  of  the  wheel,  on  the  other  it 
need  not  exceed  three  quarters  of  an  inch. 
These  rails  are  to  be  laid  flush  with  the  pave- 
ment of  the  streets.  At  corners  to  be  turned, 
the  rails  are  to  be  cast,  or  made  of  the  proper 
currature.one  of  them  only  being  provided  with 
a  groove,  as  the  flanch  is  to  run  upon  the 
other,  upon  the  principle  described  in  No.  87. 
Provision  is  to  be  made  by  scrapers,  or  brushes, 
preceding  the  carriages,  to  clear  the  grooves  of 
dust,  ice,  and  other  obstructions." 

In  1885,  the  first  mentioned  of  these  letters, 
namely,  for  an  "  improvement  in  the  mode  of 
turning  short  curves  on  railroads,"  were  sur- 
rendered on  account  of  a  defective  specifica- 
tion, and  on  the  26th  of  September,  1885,  a  re- 
newed patent  was  issued  for  the  term  of  four- 
teen years  from  the  23d  of  Auguet,  1881.  The 
schedule  referred  to  in  this  patent  was  as 
follows: 

"  Short  Ourves. 
"  23d  August,1881.— Renewed  26th  September, 
1886. 

"  To  all  whom  these  presents  shall  come:  Be 
it  known,  that  I,  James  Stimpson,  of  the  city 
and  County  of  Baltimore  and  State  of  Mary- 
land, have  invented  a  new  and  useful  improve- 
ment in  the  mode  of  turning  short  curves  upon 
railroads  with  railroad  carriages,  particularly 
those  round  the  corners  of  streets,  wharves,&c., 
382*]  and  that  *the  following  is  a  full  and  exact 
description  of  said  invention  or  improvement, 
as  invented  or  improved  by  me,  namely:  I  use 
or  apply  the  common  peripheries  of  the  flanches 
of  the  wheels  for  the  aforesaid  purpose,  in  the 
following  manner:  I  lay  a  flat  rail, which,  how- 
ever, may  be  grooved,  if  preferred,  at  the  com- 
mencement of  the  curvation,  and  in  a  position 
to  be  centrally  under  the  flanches  of  the  wheels 
upon  the  outer  track  of  the  circle,  so  that  no 
other  part  of  the  wheels  which  run  upon  the 
outer  circle  of  the  track  rails  shall  touch  or 
bear  upon  the  rails,  but  the  peripheries  of  the 
flanches;  they  bearing  the  whole  weight  of  the 
load  and  carriage,  while  the  opposite  wheels, 
which  run  upon  the  inner  track  of  the  circle, 
are  to  be  run  and  bear  upon  their  treads  in  the 
usual  way,  and  their  flanches  run  freely  in  a 
groove  of  channel;  which  treads  are  ordinarily 
about  three  inches  in  diameter  less  than  the 
peripheries  of  the  flanches. 

"Were  the  bearing  surfaces  of  the  wheels 
which  are  in  contact  with  the  rails  while  thus 
turning  the  curve  to  be  connected  by  straight 
lines  from  every  point,  there  would  thus  be 
formed  the  f rustrums  of  two  cones  (if  there  be 
four  wheels  and  two  axles  to  the  carriage),  or 
if  but  one  axle  and  two  wheels  then  but  one 
cone;  which  frustrums.or  the  wheels  represent- 
ing their  extremities,  will,  if  the  wheels  are 
thirty  inches  in  diameter,  and  are  coupled 
about  three  feet  six  inches  apart,  turn  a  curve 
of  about  sixty  feet  radius  of  the  inner  track 
rail.  The  difference  in  diameter  between  the 
tlanches  and  treads  before  stated,  the  tracks 
of  the  usual  width,  and  the  wheels  coupled  as 
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stated,  would  turn  a  curve  of  a  somewhat  small- 
er radius,  if  the  axles  were  not  confined  to  the 
carriage  in  a  parallel  position  with  each  other; 
but  this  being  generally  deemed  necessary,  the 
wheels  run  upon  lines  of  tangents, and  these  up- 
on the  inner  track  being  as  wide  apart  in  the 
coupling  as  the  outer  ones,  keep  constantly  in- 
clining the  carriage  outwards,  and  thus  cause 
the  carriage  to  tend  to  run  upon  a  larger  circle 
than  the  difference  in  diameter  of  the  treads 
and  flanches  would  .otherwise  give;  but  the 
depth  of  the  flanches  and  the  couplings  may  be 
so  varied  as  to  turn  any  other  radius  of  a  circle 
desired. 

"  What  I  claim  as  my  invention  or  improve- 
ment is  the  application  of  the  flanches  on  the 
wheels  on  one  side  of  railroad  carriages,  and 
of  the  treads  of  the  wheels  on  the  other  side,  to 
turn  curves  upon  railways,  particularly  such  as 
turning  the  corner  of  streets,  wharves,  &c.,  in 
cities  and  elswhere,  operating  upon  the  prin- 
ciple herein  set  forth.         Jambs  Stimpson. 

"Witnesses,  J  amps  H.  Stimpson, 

"Georgw  C.  Penniman." 

In  October,  1840,  Stimpson  brought  his  ac- 
tion against  the  'Westchester  Railroad  [*383 
Company  for  a  violation  of  this  renewed  patent, 
and  laid  the  infringement  to  have  taken  place 
in  1889. 

In  April.  1842,  the  case  came  on  for  trial. 

The  plaintiff  procured  his  patent,  and  gave 
evidence  that  the  defendants  had  used  upon 
their  road  several  curves  of  this  description. 

The  defendants  disputed  the  originality  of 
the  invention  of  the  thing  patented,  under 
which  head  of  defense  much  evidence  was 
given;  and  also  contended  that  the  groove  was 
not  claimed  in  the  first  patent  of  1881,  and 
therefore  was  not  included  in  the  renewed  pat- 
ent of  1885.  The  evidence  of  Dr.  Jones  upon 
this  last  head  being  referred  to  by  the  court  be- 
low, it  is  proper  to  insert  that  part  of  it. 

"  Interrogatory  fifth.  What  are  the  contents 
of  the  specification  of  the  alleged  improvement 
of  August  23d,  1881  ?  What  are  your  means  of 
knowing  what  were  their  contents?  If  you 
know  them,  are  thev  dissimilar  or  similar  to 
those  of  the  plaintiff's  specification  of  Septem- 
ber 26,  1835,  a  copy  of  which,  marked  A,  is 
hereto  annexed?  If  dissimilar,  state  in  what 
particulars,  and  whether  they  are  as  to  matters 
of  form  and  substance,  and  particularly  de- 
scribe the  difference,  if  any.    Answer  fully." 

"  To  the  fifth  interrogatory,  I  answer,  that 
the  plaintiff  exhibited  to  me  the  specification  in 
question,  previously  to  his  filing  the  same  in 
the  patent  office;  as  he  likewise  did  at  the  same 
time  the  specification  of  a  patent  for  '  forming 
and  using  cast  iron  plates  or  rails  for  railroad 
carriage  wheels  to  run  upon,'  which  last  patent 
is  noticed  on  page  125,  Vol.  IX.,  second  series, 
of  the  Journal  of  the  Franklin  Institute.  I  then 
examined  them  cursorily,  and  expressed  an 
opinion  that  the  improvements  described  in  the 
two  specifications  might  have  been  embraced 
in  one,  and  that  it  would  have  been  better  to 
have  pursued  that  course.  The  specification 
of  the  mode  of  turning  short  curves  appeared 
to  me  incomplete;  an  essential  feature  of  it 
being  contained  in  that  for  '  forming  and  using 
cast  iron  plates,'  &c.  The  papers,  however, 
remained  as  drawn  up  by  Mr.  Stimpson 's  legal 
adviser,  and  when  the   patents  were    subse- 
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quently  surrendered  in  1885,  it  was  thought 
best  to  preserve  the  division  into  two;  it  was 
probably  in  fact  necessary  to  pursue  this  course, 
as  I  am  not  aware  of  any  precedent  for  uniting 
two  patents  into  one,  although  one  may  be  di- 
vided into  two  or  more. 

"  Nearly  ten  years  have  elapsed  since  I  first 
saw  the  specifications  upon  which  these  patents 
were  first  issued,  and  nearly  six  years  since  I 
last  read  them ;  and  my  recollection  of  them  ex- 
tends to  certain  prominent  points  only.  The 
claim  under  the  patent  for  turniDg  short  curves, 
as  given  in  Vol.  IX.,  p.  124,  of  my  Journal  is, 
I  have  no  doubt,  literally  correct.  There  ha9 
been  an  omission  in  the  printing  of  inverted 
commas  ["]  after  the  word  '  turnabout,'  &c.  In 
this  specification  it  was  proposed  to  make  the 
384-*]  extreme  *edges  of  the  flanches  fiat,  and 
of  greater  width  than  ordinary ;  this,  however, 
did  not  enter  into  the  claim,  and  it  is  not  prob- 
able that  I  should  have  recollected  the  fact, 
had  it  not  been  noted  in  my  journal,  or  called 
up  by  some  other  collateral  circumstance.  The 
main  defect,  in  my  judgment,  of  the  original 
specification,  in  the  patent  for  turning  short 
curves,  was  the  omission  of  the  mention  of 
the  groove  in  the  inner  rail.  I  believe,  how- 
ever, that  it  was  alluded  to  in  this  specification, 
but  the  description  of  it  was  contained  principal- 
ly, if  not  wholly,  in  the  specification  of  the 
patent  for  *  forming  and  using  cast  iron  on 
wrought  plates,'  Ac.,  above  noticed;  as  may  be 
inferred  from  a  reference  to  my  Journal,  Vol. 
IX.,  p.  135.  patent  89. 

"  Cross-interrogatories.  1.  Did  you  or  did 
you  not  prepare  the  papers  of  the  plaintiff  when 
his  patent  for  short  curves  was  surrendered  and 
renewed?  What  was  the  object  of  such  sur- 
render and  renewal?  Was  it  or  was  it  not  that 
the  claim  of  running  over  or  across  tracks  at 
right  angles  might  not  continue  any  longer  to 
be  incorporated  in  the  same  patent  with  the 
claim  for  short  curves,  as  it  had  been  hereto- 
fore? 

"  To  the  first  cross-interrogatory  I  answer, 
that  I  did  prepare  the  papers  of  the  plaintiff 
when  bis  patent  for  turning  short  curves  was 
surrendered  for  re- issue;  that  the  object  of  such 
surrender  and  renewal  was  to  limit  and  con- 
fine it  to  the  turning  short  curves  in  streets, 
&c. ,  by  leaving  out  certain  matters  in  it  respect- 
ing the  crossing  of  tracks  or  roads,  and  the 
passing  over  turnabouts;  and  to  define  the  sub- 
ject matter  of  the  patent  more  clearly,  without 
its  being  necessary  to  refer  to  that  simultane- 
ously obtained  for  '  forming  and  using  cast  or 
wrought  iron  plates,'  &c. 

The  bill  of  exceptions  taken  by  the  plaintiff 
was  to  the  following  part  of  the  charge  of  the 
court  to  the  Jury,  namely: 

"  Having  thus  presented  you  with  a  view  of 
the  rules  and  principles  of  the  common  law 
applicable  to  the  renewal  of  patents,  as  laid 
down  by  the  Supreme  Court,  together  with 
the  provisions  of  the  different  acts  of  Congress 
on  this  subject,  we  will  now  state  to  you  what 
is,  in  our  opinion,  their  legal  result. 

"  To  authorize  the  surrender  of  an  old 
patent  and  issue  of  anew  one,  consistently  with 
the  provisions  of  the  original  patent  law  of 
1798,  and  the  decisions  of  the  Supreme  Court, 
independently  of  any  act  of  Congress  confer- 
ring such  power,  there  are  these  requisites 
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indispensable  to  the  power  arising.  (1.)  The 
original  patent  must  be  inoperative  or  invalid 
for  the  causes  set  forth  in  the  Act  of  1882— the 
non-compliance  with  the  third  section  of  tlte 
Act  of  1793,  for  the  want  of  the  proper  specifi- 
cation of  the  thing  patented,  through  inadver- 
tence, accident,  or  mistake,  without  any  fraud- 
ulent or  deceptive  intention.  This  bang  the 
only  case  embraced  in  the  law  to  which  the 
authority  conferred  applies.  (2.)  1.  The  defect 
in  the  specification,  which  makes  h  incom- 
petent to  secure  the  rights  of  the  patentee, 
must  have  arisen  from  inadvertence,  accident. 
*or  mistake,  and  2,  not  from  any  fraud  [*385 
or  misconduct.  The  re-issue  of  the  patent  by 
the  appropriate  officer  in  presumptive  evidence 
that  the  requisites  of  the  law  have  been  com- 
plied with,  on  the  production  of  such  evidence 
or  proof  otherwise  as  justified  it:  but  the  ques- 
tion of  the  validity  of  the  new  patent  is  a  judi- 
cial one.  depending  on  the  fact  of  inadvertence 
or  fraud,  as  you  shall  find  it ;  and  the  opinion 
of  the  court  on  matters  of  law  involved  in 
the  inquiry.  (14  Peters,  458;  6  Peters,  248:  7 
Peters.  821 ;  Act  of  1889,  5  Litt.  &  Brown's  ed„ 
858.)  The  reason  why  there  must  be  an  inquiry 
into  both  the  inadvertence  and  fraud  arise 
from  the  settled  construction  of  the  Act  of 
1798,  that  where  the  defect  is  not  owing  to 
fraud,  the  defendant  is  entitled  to  a  verdict 
and  judgment  in  his  favor,  but  not  to  a  judg- 
ment that  the  patent  Is  void  for  the  defect,  on- 
less  he  shows  that  the  defect  was  owing  to 
fraud.  (1  Bald. ;  6  -Peters,  £46.)  Ton  most 
then  be  satisfied,  affirmatively,  that  the  defect 
of  the  patent  arose  from  the  inadvertence  of  the 
patentee,  and  negatively,  that  it  did  not  arm 
from  his  fraud  or  misconduct,  or,  in  the  word* 
of  the  Acts  of  1882  and  1888,  '  without  any 
fraudulent  or  deceptive  intention.'  The  find- 
ing the  fact  of  inadvertence  may  negative  the 
fact  of  fraud,  but  in  this,  as  in  other  cases, 
fraud  may  be  inferred  from  gross  inadvertence 
or  negligence,  such  as  may  be  the  indication  of 
a  design  to  deceive  the  public.  The  defects  in 
the  old  patent  must  be  in  the  specification, 
when  it  does  not  comply  with  the  requisites  of . 
the  third  section  of  the  Act  of  1798,  calling  for 
a  correct  description  of  the  thing  patented  (6 
Peters,  247);  a  new  one  may  be  issued  on  com- 
pliance with  those  requisites,  which  are  there 
prescribed.  But  the  new  patent  must  be  con- 
fined to  the  thing  patented  by  the  old  one— the 
thing  invented  or  discovered — 'the  same  in- 
vention ' ;  it  cannot  embrace  another  substsn- 
tive  and  essential  matter,  which  was  not  before 
patented;  the  thing,  the  invention,  must  be  the 
same  in  both  patents;  the  only  object  in  the 
renewal  being  to  cure  a  defect  in  the  descrip 
tion,  not  to  supply  the  omission  of  an  essential 
part  of  the  invention;  the  new  patent  cannot 
be  broader  than  the  old  one.  If  the  thing 
patented  is  the  same  in  both  patents,  its  pontic 
use  did  not,  under  the  former  laws,  amount  to 
an  abandonement,  or  such  an  acquiescence  ss 
to  effect  the  new  patent  on  the  ground  of  de- 
lay or  negligence  in  the  assertion  of  the  right 
of  the  patentee,  from  the  date  of  the  old  patent 
to  its  re-issue.  But  when  an  essential  part  is 
omitted,  and  the  patentee  suffers  it  to  remain 
unpatented  till  it  has  come  into  public  use,  be- 
fore the  new  patent  issues,  it  will  be  subject  u> 
the  same   rules  which  apply  to  an  origin*) 
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patent,  making  it  incompetent  to  protect  the 
patentee  in  his  claim  to  such  part  in  virtue  of 
the  patent  re-issued,  if  it  was  not  described  in 
the  one  surrendered.  The  thirteenth  section  of 
the  Act  1836  authorizes  a  new  improvement, 
invented  since  the  first  patent,  to  be  added  in 
386*1  a  renewed  *one;  no  law  gives  any  au- 
thority to  add  an  improvement,  which  had 
been  invented  by  the  patentee  before  the  orig- 
inal grant;  for  it  is  not  and  cannot  be  any  part 
of  the  description  or  specification  of  another 
distinct  improvement.  A  patent  for  the  com- 
bination of  the  parts  of  an  old  machine  must 
show  wherein  such  combination  exists;  what 
parts  compose  it;  how  they  are  combined  in 
their  action;  if  the  description  is  defective,  it 
may  be.corrected  by  a  new  one;  the  correction, 
however,  must  not  extend  beyond  the  combina- 
tion of  the  parts  first  specified,  as  the  introduc- 
tion of  other  parts,  not  before  specified,  makes 
an  entire  new  combination;  consequently  the 
thine  patented  becomes  essentially  different, 
being  not  the  same  invention,  but  a  new  one. 
made  by  a  combination  of  a  part  not  combined 
before,  which  might  be  a  proper  subject  of  an 
original  patent,  yet  would  not  be  authorized  in 
a  renewed  one. 

"  These  are  the  tests  which  the  law  applks 
to  the  description  of  the  thing  patented,  in  order 
to  ascertain  whether,  in  the  words  of  the  Act 
of  1882,  the  old  patent  was  '  invalid  or  in- 
operative '  by  reason  that  the  conditions  of  the 
former  law  not  having  been  complied  with,  or, 
in  the  language  of  the  Supreme  Court,  the 
patent '  is  found  to  be  incompetent  to  secure 
the  reward  which  the  law  intended  to  confer 
on  the  patentee  for  his  invention.'  In  such  case, 
the  patent  may  be  rurrendered  for  reissue,  in 
order  to  correct  the  defects  which  invalidated 
the  first,  but  the  law  expressly  makes  the  new 
patent '  in  all  respects  liable  to  the  same  matter 
of  objection  and  defense '  as  the  old  one,  and 
imposes  on  the  patentee  the  obligation  'of  com- 
pliance with  the  terms  and  conditions  prescribed 
by  the  third  section  of  the  Act  of  1793.'  This 
is  done  by  showing,  according  to  its  requisi- 
tions, what*  was  the  invention,  the  thing 
patented,  by  a  designation  of  the  invention 
principally,  made  in  fuller,  clearer,  and  more 
exact  terms  than  those  used,  so  as  to  give  it  valid- 
ity and  effect,  and  secure  the  same  invention, 
which  is  the  only  legitimate  office  of  the  re- 
newed or  re-issued  patent.  A  specification  con- 
sists of  two  parts— description  and  claim;  the 
descriptive  part  is  the  explanation  of  the  im- 

firovement  in  all  the  particulars  required  by  the 
aw ;  the  claim  or  summary,  at  the  close  of  the 
description  or  specification,  is  the  declaration  of 
the  patentee  of  what  he  claims  as  his  invention, 
by  which  he  is  bound, so  that  he  can  claim  noth- 
ing which  is  not  included  in  the  summary,  and 
could  disclaim  nothing  which  was  included  in 
it  till  the  passage  of  the  Act  of  1837.  But  the 
summary  may  be  referred  to  the  description, 
and  both  will  be  liberally  construed  to  ascer- 
tain what  was  claimed,  and  if  the  words  will 
admit  of  it,  both  parts  will  be  connected  in 
order  to  carry  into  effect  the  true  intention  of  the 
patentee,  as  it  may  appear  on  a  judicial  inspec- 
tion of  the  whole  specification.  This  makes  it 
a  question  of  law  what  is  the  thing  patented, 
depending  not  on  the  actual  or  supposed  inten- 
tion of  the  patentee,  but  the  conclusion  of  the 
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law  *on  the  language  he  has  used  to  [*387 
express  it:  a  part  of  the  description  may  be 
construed  as  a  claim,  and  carried  into  the  sum- 
mary, and  made  a  part  of  the  thing  patented, 
the  effect  of  which  is  the  same  as  if  it  was  in- 
cluded in  the  summary  in  express  terms. 
(Cooper  v.  Jfathey*.  C.  C,  MSS.)  To  authorize 
a  recovery  for  the  violation  of  a  patent  right, 
the  plaintiff  must  show  that  he  is  the  inventor 
of  everything  he  claims  as  new,  that  it  is  em- 
braced in  the  patent,  and  that  everything  no 
claimed  and  patented  has  been  in  fringed  by  the 
defendant;  thus,  where  the  patent  is  for  a  par- 
ticular combination  of  the  parts  of  an  old 
machine,  and  the  defendant  has  not  used  the 
whole  combination  as  specified  in  the  descrip- 
tion, and  carried  into  the  summary,  the  plaint- 
iff cannot  recover.  (Prouty  el  cu.  v.  Ruggle*, 
16  Peters,  886.)" 

The  court  then  proceeded  to  state  the  sub- 
stance of  the  plaintiff's  declaration,  and  re- 
ferred to  the  patent  of  1835,  and  the  specifica- 
tion hereto  attached,  in  order  to  ascertain  the 
thing  patented  by  that  patent  which  was  stated 
therefrom;  they  then  inquired  what  was  the 
thing  patented  in  1831,  by  referring  to  the  evi- 
dence of  Thomas  P.  Jones,  contained  in  the 
deposition  aforesaid,  in  connection  with  the 
Journal  of  the  Franklin  Institute  referred  to  by 
him.  The  court,  remarking  that  there  being 
in  evidence  no  copy  of  the  patent  of  1831,  any- 
drawing  or  specification  of  the  thing  patented, 
or  other  proof  of  the  contents  of  either  than 
was  contained  in  the  deposition  and  Journal 
aforesaid,  then  gave  their  opinion  to  the  jury, 
that,  on  this  evidence,  the  use  of  grooves  was 
not  claimed,  and  was  no  part  of  the  thing 
patented  in  1831  for  turning  short  curves,  but 
was  a  part  of  the  thing  patented  in  1885.  That  it 
was  an  essential  part  of  this  invention,  as  Jones 
testified,  and  without  which  all  the  witnesses 
agreed  that  the  invention  was  useless;  as  with- 
out the  groove  the  cars  would  run  off  the  road, 
and  that  the  patent  was  not  for  any  parts  of  the 
machine  which  were  new,  but  for  a  new  com- 
bination of  the  old  parts.  It  was  then  submit- 
ted to  the  jury,  whether,  on  the  evidence  afore- 
said, the  omission  of  .the  groove  in  the  patent 
or  1831  arose  from  inadvertence,  and  if  it  was 
done  contrary  to  the  advice  of  Jones,  and  in 
conformity  with  the  opinion  of  the  legal  ad- 
viser of  the  plaintiff,  and  whether,  without  the 
groove,  the  description  of  the  thing  patented 
was  sufficient,  under  the  third  section  of  the 
Act  of  1798,  which  was  read  and  commented 
on  by  the  court,  who  then  proceeded  as  follows: 

"  The  Secretary  of  State  is  a  ministerial  of- 
ficer, who  must  issue  a  patent  if  the  requisites 
are  performed.  (6  Peters,  241.)  The  question 
of  inadvertence  or  mistake  is  a  judicial  one, 
which  the  Secretary  cannot  decide,  nor  those 
judicial  questions  on  which  the  validity  of  the 
patent  depends.  He  issues  the  patent  without 
inquiry.  The  correct  performance  of  all  the 
preliminaries  to  the  "validity  of  the  [*388 
original  patent  are  always  examinable  in  the 
court  where  the  fact  is  brought.  (6  Peters, 
242,  246,  247.) 

' '  In  the  application  of  the  law  to  the  evidence 
before  you,  the  first  inquiry  is  into  the  state  of 
facts  existing  at  the  time  of  granting  the  patent 
of  188!>;  dia  they  present  a  case  for  renewal, 
under  the  rules  of  law  on  which  we  have  given 
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you  our  instructions?  Whether  the  original 
patent  was  invalid  or  inoperative  is  more  a 
question  of  law  than  fact,  to  be  ascertained  on 
a  judicial  inspection  of  the  patent,  specification, 
drawings,  models,  and  the  evidence  of  the  con- 
tents; the  court  must  construe  all  written  evi- 
dence; but  as  depositions  are  considered  merely 
as  oral  testimony,  a  jury  must  decide  what  parts 
are  proved  by  them.  The  court  must  lake  as 
true  the  statements  of  witnesses  as  they  are 
made,  and  lay  down  the  law  on  the  assumption 
of  their  credibility,  and  both  court  and  jury 
must  take  an  agreed  or  admitted  uncontested 
state  of  facts  to  oe  their  rule  of  action;  a  jury 
may  deem  a  witness  unworthy  of  credit,  or  not 
believe  his  statement,  but  ought  to  do  neither 
without  good  cause.  Whether  the  defects  in 
the  old  patent  arose  from  inadvertence  or  other- 
wise is  also  a  mixed  question  of  law  and  fact — 
of  law  so  far  as  depends  on  written,  and  of 
fact  as  to  parol  evidence;  on  this  subject  you 
have  the  evidence  of  Dr.  Jones,  who  officially 
examined  the  old  patent,  &c,  and  made  out  the 
new,  and  we  are  mainly  left  to  ascertain  the 
facts  in  relation  to  both  patents  from  him.  In 
laying  down  the  law  to  you,  we  assume  his 
verity  in  all  he  says,  and,  taking  his  statement 
as  proof  of  the  facts  there  existing,  our  opinion 
is,  that,  connected  with  the  publication  in  the 
Journal  of  the  Franklin  Institute,  in  1882, 
when  the  matter  was  fresh  in  his  recollection, 
and  the  specification  in  the  new  patent,  the  old 
one  was  invalid  and  inoperative,  by  reason  of 
noncompliance  with  the  requisites  of  the  Act 
of  1798.  That  it  did  not  embrace  the  groove, 
which  was  essential  to  its  validity,  that  the 
new  patent  is  not  for  the  same  invention,  and 
that  the  plaintiff  has  not  made  out  a  case  of 
such  inadvertence,  accident,  or  mistake,  as  jus- 
tified the  issue  of  the  new  patent,  inasmuch  as 
it  appears  from  the  patent  for  plates  on  rail- 
roads, issued  at  the  same  time  with  the  one  for 
short  curves,  that  he  had  known  and  described 
the  grooves. 

"It  is  for  you  to  say  whether  you  will  take 
this  evidence  as  we  do;  if  you  discredit  it,  in 
whole  or  in  part,  you  will  find  accordingly. 

"Another  important  question  arises  in  this 
case,  on  the  construction  of  the  seventh  section 
of  the  Act  of  1889,  taken  in  connection  with 
former  laws,  which  is,  whether  the  plaintiff 
can  sustain  an  action  for  the  use  of  his  inven- 
tion, in  the  construction  of  his  curves,  before 
the  granting  of  the  patent  of  1885. 

"This  section  provides.  '  That  every  person 
or  corporation  who  has,  or  shall  have,  pur- 
chased or  constructed  any  newly  invented  ma- 
chine, manufacture,  or  composition  of  matter, 
389*]  prior  to  *the  application  by  the  in- 
ventor or  discoverer  for  a  patent,  shall  be  held 
to  possess  the  right  to  use,  and  vend  to  others 
to  be  used,  the  specific  machine,  manufacture, 
or  composition  so  made  or  purchased,  without 
liability  therefor  to  the  inventor,  or  any  other 
person  interested  in  such  invention;  and  no 
patent  shall  be  held  to  be  invalid  by  reason  of 
such  purchase,  sale,  or  use  prior  to  the  applica- 
tion for  a  patent  as  aforesaid,  except  on  proof 
of  abandonment  of  such  invention  to  the  pub- 
lic, or  that  such  purchase,  sale,  or  prior  use 
has  been  for  more  than  two  years  prior  to  such 
application  for  a  patent.' 

"Though  this  act  is  retrospective  in  its  effects 
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on  then  existing  patents,  it  is  not  void  on  that 
account;  it  was  within  the  constitutional  power 
of  Congress  to  enact  it  as  a  rule  for  all  cases  to 
which  its  words  and  intentions  apply,  by  its 
fair  and  legal  interpretation,  which  we  must 
ascertain  by  looking  at  the  old  law;  the  mis- 
chief and  the  remedy,  which  must  be  traced 
through  the  decisions  of  the  Supreme  Court; 
and  the  acts  of  Congress  on  the  same  sub- 
ject. 

"In  1808,  an  act  was  granted  to  Oliver  Evans. 
renewing  his  patent,  which  had  expired  by  it* 
own  limitation;  in  the  interval,  the  defendant 
had  constructed  a  machine  of  his  invention, 
and  continued  to  use  it;  after  the  new  patent 
issued,  he  was  held  liable,  according  to  the 
words  of  the  law,  for  such  subsequent  use,  but 
the  Supreme  Court  thus  express  their  opinion 
of  the  case,  had  it  rested  on  general  principles: 
'The  Legislature  might  have  proceeded  Mill 
further,  by  providing  a  shield  for  persons  stand- 
ing in  the  situation  of  these  defendants;  it  h 
believed  that  the  reasonableness  of  such  a  pro- 
vision could  have  been  questioned  by  no  one, 
&c.,  &c.  The  argument,  founded  on  the  bard- 
ship  of  this  and  similar  cases,  would  be  entitled 
to  great  weight,  if  the  words  of  this  proviso 
were  obscure  and  open  to  construction.'  (Brain 
v.Vordon,  9  Cranch,  308.)" 

And  thereupon  the  counsel  for  the  plain  tiff 
did  then  and  there  except  to  the  aforesaid  charge 
and  opinion  of  the  said  court. 

The  above  not  being  enough  of  the  charge  of 
the  court  below  to  the  jury,  the  counsel  for  the 
plaintiff  in  error  applied  for  and  obtained  a 
writ  of  certiorari  to  bring  up  additional  extracts. 

The  return  was  as  follows: 

On  searching  the  record  and  proceedings  of 
the  Circuit  Court  of  the  United  States,  in  and 
for  the  Eastern  District  of  Pennsylvania,  in 
the  third  circuit,  in  a  certain  cause  therein  lately 
depending  between  James  Stimpscn,  plaintiff, 
and  the  Westchester  Railroad  Company,  de- 
fendants, we  find  the  following  omission  in  the 
charge  of  the  judge  to  the  jury,  which  in  obe- 
dience to  the  annexed  writ  of  certiorari,  is  here- 
by certified,  to  wit:  • 

"  In  Morri*  v.  Huntington,  Judge  Thompson 
held  that  after  a  patent  was  surrendered,  the 
invention  would  be  open  to  public  use  without 
•hazard,  so  far  as  depends  on  such  [*300 
patent.  (1  Paine,  865.)  In  Grant  v.  Raymond, 
the  court  notice  the  case  of  the  use  of  the  in- 
vention between  the  date  of  the  old  and  before 
the  new  patent,  but  remark,  that  that  defense 
is  not  made;  and  the  Circuit  Court  did  not  say 
that  such  defense  would  not  be  successful: 
and  they  add.  '  The  defense,  when  true  in  fact, 
may  be  "sufficient  in  law,  notwithstanding  tbe 
validity  of  the  new  patent.'  (6  Peters,  243. i 
The  court,  in  this  and  the  subsequent  case 
of  Shaw  v.  Cooper,  held,  that  the  new  patent 
was  a  continuation  of  the  old.  but  gave  no 
opinion  on  the  question,  whether  damages  could 
be  recovered  for  the  intermediate  use  of  a  ma- 
chine constructed  after  tbe  first. 

"  This  question  was,  however,  put  at  rest  by 
the  last  clause  of  the  Act  of  1832,  which,  as- 
suming that  damages  could  not  be  recovered 
for  a  use  of  the  patented  invention,  before  the 
new  patent,  provides:  '  But  no  public  use  or 
privilege  of  the  invention  so  patented,  derived 
from  or  after  the  grant  of  the  original  patent. 

Howard*. 
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cither  under  any  special  license  of  the  inventor, 
or  without  the  consent  of  the  patentee  that  there 
shall  be  a  free  public  use  thereof,  shall  in  any 
manner  prejudice  his  right  of  recovery  for  any 
use  or  violation  of  his  invention,  after  the  grant 
of  Mich  new  patent  as  aforesaid.'  The  Act  of 
1836  is  still  more  explicit,  by  providing  for  the 
right  of  recovering  damages  only  for  'causes 
subsequently  accruing.' 

"  It  thus  appears  that  the  Act  of  1839  goes 
only  one  step  beyond  those  of  1832  and  1836, 
and  is  a  dead  fetter,  if  it  protects  the  person 
who  has  purchased,  constructed,  or  used  the 
machine  invented  by  the  patentee  no  further 
than  from  damages  accruing  prior  to  the  new 
patent,  for  the  same  protection  is  given  by 
those  laws. 

"  To  have  any  effect,  it  must  be  held  to  be, 
in  the  words  of  the  Supreme  Court,  'a  shield,' 
which  covers  the  party  from  all  liability,  and 
by  so  construing  it,  the  Act  of  1839  embodies 
the  very  principle,  and  none  other,  which,  in 
Earns  v.  Jordan  (9  Cranch,  203),  that  court 
declared  to  be  one  which  they  believed  that  no 
onecould  question  its  reasonableness,  in  order  to 
prevent  the  hardship  of  a  case  precisely  similar 
in  principle  to  that  presented.  Such  construction 
is  the  more  reasonable,  when  it  is  considered  that 
the  protection  is  confined  to  the  specific  ma- 
chine used  before  the  patent,  and  cannot  be  ex- 
tended to  protect  the  use  or  any  new  or  other 
machine,  or  construed  to  invalidate  the  patent, 
or  justify  the  subsequent  use  by  any  other  per- 
sons than  those  so  protected. 

"That  such  was  the  intention  of  Congress 
in  relation  to  an  original  patent  cannot  be 
doubted,  and  we  can  perceive  no  reason  why 
they  should  omit  the  very  case  on  which  the 
Supreme  Court  had  so  explicitly  declared  their 
opinions,  if  the  words  of  the  Act  of  1808  would 
have  permitted  them  to  apply  an  unquestionable 
principle.  The  Act  of  1839  not  only  does  not 
exclude  its  application,  but  authorizes  and  re- 
quires it.  In  referring  to  the  application  for  a 
891*]  "patent,  it  was  evidently  intended  to 
apply  it  to  the  patent  on  which  the  patentee 
sought  to  recover,  the  renewed  one,  on  which 
alone  his  right  rested,  for  the  law  cannot  be  pre- 
sumed to  be  intended  to  apply  to  a  patent  which, 
being  invalid  or  inoperative,  as  a  ground  of 
action,  had  been  surrendered,  cancelled,  and 
cancelled  by  the  act  of  the  patentee  himself, 
and  was  thus  devested  of  all  intrinsic  efficiency 
by  the  Acts  of  1832  and  1836.  It  could  have 
no  effect  without  the  aid  of  the  new  one,  and 
it  would  be  absurd  to  suppose  that  the  law  over- 
looked the  application  for  the  only  effective 
patent,  and  looked  only  to  that  which  derived 
new  life  from  it;  besides,  the  Act  of  1839  would 
take  from  a  defendant  the  protection  of  the 
Acts  of  1832  and  1836,  by  confining  its  opera- 
tion to  the  old  patent,  for  damages  could  then 
be  recoverable  for  the  use  between  the  date  and 
the  renewal — a  conclusion  wholly  inadmissible 
on  a  sound  construction  of  either  the  acts  in 
question. 

"The  Act  of  1832  expressly  declares  that 
the  new  patent  shall  be  subject  in  all  respects 
to  the  same  matters  of  objection  and  defense  as 
the  original  one;  from  which  it  necessarily  fol- 
lows, that  if  the  purchase  or  construction  of  a 
machine,  before  the  application  for  an  original 
patent,  would  protect  a  defendant  from  all  lia- 
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bility  to  the  patentee,  the  same  defense  is  avail- 
able when  applied  to  the  new  one. 

"This  view  of  the  Act  of  1839  suffices  for 
the  purposes  of  the  present  case ;  a  broader  one 
has  been  taken  of  it,  in  all  its  bearings,  in  an- 
other district  in  this  circuit,  which  it  is  not  now 
necessary  to  examine  to  decide  the  point  now 
under  consideration. 

"In  the  case  before  us,  it  clearly  appears 
that  the  defendants  constructed  their  railroad 
with  the  plaintiff's  curves  in  1834,  one  year 
or  more  before  the  plaintiff's  application  for 
his  renewed  patent;  consequently,  they  may 
continue  its  use  without  liability  to  the  plaint- 
iff." 

The  case  was  argued  by  Meson.  C.  J.  Inger- 
soU  and  J.  R.  IngersoU  for  the  plaintiff  in  error, 
and  Mr.  Mile*  for  the  defendants  in  error. 

The  brief  of  the  counsel  on  the  part  of  the 
plaintiff  in  error  was  as  follows: 

This  case  comes  up  for  argument  upon  a  bill 
of  exceptions  taken  by  the  plaintiff  to  the 
charge  of  the  learned  judge  in  the  court  below, 
by  which,  in  effect,  the  jury  were  directed  to 
find  for  the  defendants,  which  they  accord- 
ingly did: 

The  plaintiff  took  a  patent,  the  23d  of  Au- 
gust, 1881,  for  an  invention  or  improvement  in 
the  application  of  the  flanches  of  the  wheels  on 
one  side  of  railroad  carriages,  and  of  the  treads 
of  the  wheels  on  the  other  side,  to  turn  short 
curves  upon  railroads. 

It  was  surrendered  in  consequence  of  a  de- 
fect in  the  specification,  and  a  new  patent  taken 
by  him  the  26th  of  September,  1885. 

*"  The  object  of  such  surrender  and  [*392 
renewal  (see  deposition  of  Dr.  Thomas  P.  Jones, 
a  witness  for  the  defendant,  in  answer  to  the 
first  cross-interrogatory,  ante,  p.  384)  was  to 
limit  and  confine  it  to  the  turning  short  curves 
in  streets,  &c. ,  by  leaving  out  certain  matters 
in  it  respecting  the  crossing  of  tracks  or  roads, 
and  the  passing  over  turnabouts,  and  to  define 
the  subject  matter  of  the  patent  more  clearly, 
without  its  being  necessary  to  refer  to  that  sim- 
ultaneously obtained,  for  forming  and  using 
cast  or  wrought  iron  plates,  &c." 

The  action  was  brought  at  the  October  ses- 
sion, 1840.  The  curves  used  by  the  defend- 
ants were  said  to  have  been  constructed  and 
first  used  by  them  between  the  dates  of  the  first 
and  second  patents,  the  use  being  continued  by 
them  since  the  date  of  the  second  patent. 

The  learned  judge,  after  considering  at  length 
the  law  touching  this  part  of  the  case,  said  to 
the  jury: 

"It  clearly  appears  that  the  defendants  con- 
structed their  railroad  with  the  plaintiff's  curves 
in  1834,  one  year  or  more  before  the  plaintiff's 
application  for  his  renewed  patent;  conse- 
quently, they  may  continue  its  use  without 
liability  to  the  plaintiff." 

In  Grant  v.  Raymond  (6  Peters,  244)  the  de- 
fendant made  it  a  question,  whether  the  pat- 
entee who  took  an  amended  patent  could  re- 
cover damages  for  the  defendant's  use,  subse- 
quent to  the  amendment  of  the  patent  of 
machinery  which  had  been  constructed  prior  to 
the  amendment.  The  court  did  not  decide  the 
point,  thinking  it  did  not  come  directly  up  for 
decision.  But  they  said  of  it:  "This objec- 
tion is  more  formidable  in  appearance  than  in 
reality.    It  is  not  probable  that  the  defect  in 
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the  specification  can  be  so  apparent  as  to  be 
perceived  by  any  but  those  who  examined  it 
for  the  purpose  of  pirating  the  invention." 
Grant  v.  Raymond  was  decided  early  in  1832. 

On  the  8d  of  July,  1882,  was  passed  (4  Litt. 
&  Brown's  ed.,  069)  the  first  act  by  which  the 
amendment  of  patents  for  defective  specifica- 
tions was  statutorily  recognized.  The  third 
section  of  the  act  contains  a  proviso,  that  the 
new  patent  shall  be  open  to  all  objections  which 
existed  against  the  old  one,  by  virtue  of  which, 
if  the  phrase  stood  alone,  a  defendant,  in  this 
case,  for  example,  might  say,  I  used  your  curves 
before  1885,  before  the  date  of  your  patent, 
that  is,  between  the  new  patent  and  the  old  one. 
and  as  a  use  by  the  public  prior  to  the  date  of 
the  patent  would  be  fatal  as  against  the  old 
patent,  so  it  is  against  the  new. 

Now,  to  meet  such  an  argument,  the  same 
proviso  goes  on  to  say,  that  no  use  of  the  pat- 
ented invention  between  the  dates  of  the  first 
and  second  patents,  excepting  under  a  surren- 
der of  the  invention  to  public  use.  shall  preju- 
dice the  patentee's  right  to  recover  damages 
"  for  any  use  "  after  the  grant  of  the  new  pat- 
ent. 

We  quote  at  length  the  proviso  of  the  third 
section. 

893*]  *'*  Provided,  however,  That  such  new 
patent  so  granted  shall  in  all  respects  be  liable 
to  the  same  matters  of  objection  and  defense 
as  any  original  patent  granted  under  the  first 
mentioned  act. 

"  But  no  public  use  or  privilege  of  the  inven- 
tion so  patented,  derived  from  or  after  the  grant 
of  the  original,  either  under  any  special  license 
of  the  inventor,  or  without  the  consent  of  the 
patentee  that  there  shall  be  a  free  public  use 
thereof,  shall,  in  any  manner,  prejudice  his 
light  of  recovery  for  any  use  or  violation  of  his 
invention  after  the  grant  of  such  new  patent  as 
aforesaid." 

It  is  submitted,  that,  by  the  terms  of  this 
statute,  to  use,  after  the  date  of  the  second  pat- 
ent, the  patented  machinery,  even  though  the 
specific  machine  used  had  been  constructed  and 
ujsed  between  the  dates  of  the  first  and  second 
patents,  is  expressly  denied  to  the  public. 

On  the  faith  of  this  statute  of  the  8d  July, 
1882,  the  plaintiff,  in  September,  1886,  sur- 
rendered the  patent  granted  him  the  23d  Au- 
gust, 1881,  and  took  an  amended  one. 

Has  any  act  of  Congress  changed  the  law  in 
this  particular  since  1832? 

As  any  such  law,  so  far  as  regards  this  plaint- 
iff, would  be  retroactive,  it  ought  to  be  clearly 
expressed. 

On  the  6th  of  July,  1886,  was  passed  the  new 
Patent  Act,  by  which  the  whole  system  was 
recast,  but  the  18th  section,  which  relates  to 
amended  patents,  says  in  broad  terms: 

"And  the  patent  so  re-issued,  together  with 
the  corrected  description  and  specification,  shall 
have  the  same  effect  and  operation  in  law,  on 
the  trial  of  all  actions  hereafter  commenced,  for 
causes  subsequently  accruing,  as  though  the 
same  had  been  originally  filed  in  such  corrected 
form  before  the  issuing  of  the  original  patent." 

It  is  submitted  that  the  words  "for  causes 
subsequently  accruing,"  are  not  to  be  strained 
from  their  natural  construction,  in  order  to  be 
made  to  retroact  against  the  rights  already 
vested  under  Ihe  protection  of  a  statute;  and 
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that  the  cause  of  action  against  these  defend- 
ants, as  far  as  concerns  their  use  of  the  patented 
invention  since  the  26th  of  September.  1835,  it 
a  cause  subsequently  accruing,  within  the  just 
and  obvious  meaning  of  the  act. 

In  1887,  the  3d  of  March,  was  passed  an 
amendment  to  the  law  of  1886. 

The  plaintiff  submits  that  the  seventh  and  ninth 
sections  of  the  Act  of  1837  bear  on  his  case,  by 
analogy.  They  permit  a  patentee  who  has  pat- 
ented too  much,  and  more  than  he  invented.to 
make  disclaimer  of  the  excess,  with  the  same 
effect,  as  regards  the  validity  of  the  patent,  as 
if  his  disclaimer  were  part  of  his  original  speci- 
fication. That  is  to  say,  the  patentee  shall  re- 
cover as  if  his  patent  had  been  originally  right, 
instead  of  wrong;  and  no  exception  is  made  in 
favor  of  parties  who,  like  the  defendants  here, 
use,*af  ter  disclaimer,  one  of  the  patented  [•394 
things,  which  they  had  constructed  and  begun 
to  use  while  the  patent  was  too  broad ;  the  Leg- 
islature being  influenced,  perhaps,  by  the  sug- 
gestion of  tlus  court  in  Grant  v.  Raymon&JiM 
that  party  is  not  entitled  to  much  favor,  who 
scans  a  specification  in  order  to  pirate  it. 

On  the  3d  of  March,  1889.  the  latest  amend 
ment  of  the  patent  laws  was  passed. 

The  seventh  section  of  this  act  is  cited  by  the 
learned  judge,  whoasks  what  this  section  means 
if  it  do  not  mean  that  the  use  of  a  patented  ma 
chine  shall  be  free  to  a  defendant  after  the  pat- 
ent, if  he  constructed  it  before.    It  reads  thus: 

"Sec.  7.  And  be  it  further  enacted.  That 
every  person  or  corporation  who  has,  or  shall 
have,  purchased  or  constructed  any  newly  in- 
vented machine,  manufacture,  or  composition 
of  matter,  prior  to  the  application  by  the  in- 
ventor or  discoverer  for  a  patent,  shall  be  held 
to  possess  the  right  to  use,  and  to  vend  to  oth- 
ers to  be  used,  the  specific  machine,  manufac- 
ture, or  composition  of  matter  so  made  or  par- 
chased,  without  liability  therefor  to  the  inventor, 
or  any  other  person  interested  in  such  invention ; 
and  no  patent  shall  be  held  to  be  invalid  by 
reason  of  such  purchase,  sale,  or  use,  prior  to 
the  application  for  a  patent  as  aforesaid,  except 
on  proof  of  abandonment  of  such  invention  to 
the  public,  or  that  such  purchase,  sale,  or  prior 
use  has  been  for  more  than  two  years  prior  to 
such  application  for  a  patent." 

It  is  admitted,  in  answer  to  the  learned  judge, 
that  the  seventh  section  of  the  Act  of  1839  wa* 
intended  to  protect  defendants,  constructors  of 
machinery  prior  to  the  patent,  in  the  use  of 
such  machinery  after  the  grant  to  the  patentee. 
This  section,  which  has  no  reference  to  renewed 
or  amended,  more  than  to  all  other,  patents,  i» 
believed  to  provide  for  a  case,  till  1889  unpro- 
vided for — namely,  the  case  in  general. whether 
it  arise  under  an  original  patent,  or  under  one 
which  has  been  amended,  or  which  has  been 
modified  by  disclaimer  of  the  use  by  a  defend- 
ant, after  the  issuing  of  the  letters,  of  a  ma 
chine  such  as  they  patent,  but  which  specific 
machine  was  purchased  or  constructed  before 
their  date,  cut,  it  is  respectfully  submitted, 
that  this  prior  use  meant  a  use  prior  to  toe  first 
or  original  application  of  the  inventor  for  bis 
patent,  and  that  the  Legislature  had  not  in  their 
contemplation  the  second  application  of  the  in- 
ventor, when  they  .used  the  words  "  prior  loth* 
application  of  the  inventor  or  discoverer  far  • 
patent."    The  last  clause  of  the  section  hsc 
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obriouB  reference  to  the  original  application 
ikme,  when  it  to  declared  that "  such  purchase, 
sale,  or  use,  prior  to  the  application  tor  a  pat- 
ent," shall  not  (except  under  certain  circum- 
stances) make  the  patent  invalid ;  for  it  was  clear 
already,  and  quite  independently  of  this  stat- 
ute, that  no  renewed  or  amended  patent  could 
be  worth  paying  for,  if  the  use  of  the  patented 
machinery  by  third  persons,  prior  to  the  re- 
newal, ■could  make  it  invalid. 
395*]  *  Grant  v.  Raymond,  however,  fur- 
nishes the  best  answer  to  the  learned  judge's 
position,  that  the  plaintiff's  patent  is  liable  to 
be  damaged  by  what  has  taken  place  since  the 
date  of  the  original  letters.  At  page  244,  6 
Peters,  the  court  says: 

"  It  has  also  been  argued  that  the  new  patent 
most  issue  on  the  new  specification,  and  on  the 
application  which  accompanies  it.  Consequent- 
ly, it  will  not  be  true  that  the  machine  was 
'not  known  or  used  before  the  application.' 
But  the  new  patent,  and  the  proceedings  on 
which  it  issues,  have  relation  to  the  original 
transaction.  The  time  of  the  privilege  still 
runs  from  the  date  of  the  original  patent.  The 
application  may  be  considered  as  appended  to 
the  original  application." 

The  plaintiff  in  error  contends  that  a  true  in- 
terpretation of  the  letter  of  these  several  acts,  and 
a  due  regard  to  the  spirit  of  all  recent  legislation 
on  the  subject  of  patent  rights,  which  has  been 
kind  and  liberal  towards  patentees,  enforce  the 
conclusion,  that  it  was  meant,  when  the  new 
patent  was  granted,  to  give  to  the  new,  in  all 
particulars,  the  character  of  the  old,  unless 
when  restrained  bv  express  words  to  narrower 
limits.  And  further,  that  while,  for  obvious 
reasons,  .the  acts  deny  to  the  patentee  a  right 
to  recover  damages,  under  the  new  patent,  for 
the  use  of  the  invention  of  earlier  date  than 
the  patent  itself  (which  denial  to  in  terms),  no 


express  words  of  the  statutes,  or  fair  or  neces-"  groove. 


aiy  implication  from  them,  or  leaning,  can  be 
found,  in  the  whole  course  of  the  legislation 
since  1832,  to  warrant  the  conclusion  that  the 
new  patent  does  not  confer  upon  the  grantee 
an  entire  monopoly  of  the  fruits  of  his  inven- 
tion, from  the  date  of  the  second  letters  to  the 
expiration  of  the  fourteen  years  from  the  date 
of  the  first. 

The  plaintiff  in  error,  therefore,  assigns  for 
error  the  learned  judge's  instructions  to  the 
jnry,  recognizing  the  defendants'  right  to  use 
the  patented  invention,  after  the  date  of  the 
second  patent,  provided  they  bad  commenced 
its  use  prior  to  that  date,  and  continued  after 
that  date  to  use  only  the  specific  machine  at 
first  used. 

The  learned  judge  also  charged  the  whole 
case  to  be  against  the  plaintiff  upon  another 
question,  namely,  that  of  the  description  of 
the  "groove,"  in  the  original  patent. 

The  judge  was  of  opinion  that  the  groove 
was  not  in  the  first  patent,  and  was  in  the  sec- 
ond; and  therefore  that  the  second  was  broader 
than  the  first,  and  not  confined  to  the  thing 
there  patented,  and  thus  was  defective  as  an 
amended  patent.  The  plaintiff's  patent  being, 
as  he  supposed,  established  fully  by  judicial 


the  original  letters  patent,  and  the  drawings 
which  accompanied  them.  Nor  was  any  notice 
given  him  by  the  defendant  to  produce  them. 

The  result  of  this  suit  against  the  Baltimore 
and  Susquehanna  "Railroad  Company,  [*396 
tried  in  the  Maryland  District,  in  April  Term, 
1843,  when  both  the  original  patent  and  the 
drawings  were  produced  in  court,  proved  to  be 
quite  ill  founded  the  attempt  of  the  defend- 
ants, in  the  present  case,  to  criticise  his  second 
patent  as  actually  varying  from  the  first,  by1 
the  addition  of  this  new  matter,  the  groove. 

He  is  aware,  however,  that  he  must  sustain 
his  case  as  it  appears  by  this  record,  and  he 
proceeds  to  do  so. 

The  whole  invention  of  the  plaintiff  con- 
sisted of  a  new  method  of  attaining  conical 
action  in  turning  short  curves  on  railroads. 
And  the  groove  had  no  more  to  do  with  it 
than  this:  that  when  to  attain  this  action  the 
outer  wheel  was  mounted  upon  its  flanch,  the 
groove,  by  receiving  the  inner  wheel,  prevent- 
ed the  car  from  slipping  off  the  track — a  very 
material  consideration,  it  is  true — in  turning  the 
corner;  and  so  was  the  car,  or  the  steam  engine 
that  drew  the  car;  but  neither  of  them  had 
anything  to  do  with  the  plaintiff's  method  of 
producing  conical  action.  Without  a  groove, 
just  as  without  steam,  a  horse,  or  other  power, 
the  corner  could  not  be  turned;  and,  therefore, 
in  describing  the  plaintiff's  invention,  both 
this  power  and  the  groove  must  needs  be  re- 
ferred to;  but  it  to  respectfully  denied  that 
more  than  the  merest  allusion  to  either  is  nec- 
essary, neither  of  them  being  any  part  of  the 
invention,  nor  so  occult  as  to  demand,  for 
even  the  most  unenlightened  observer,  more 
than  a  mere  allusion  to  it. 

Now,  it  was  in  proof  from  the  witness  called 
by  the  defendant  to  testify  to  the  contents  of 
the  original  specification,  that  it  alluded  to  the 


"  I  believe,  however,  that  it  (the  groove)  was 
alluded  to  in  this  specification.  (Evidence  of 
Dr.  Jones.) 

This  allusion  to  the  groove,  in  the  first  pat- 
ent, the  learned  judge  rules,  in  his  charge,  to 
be  insufficient,  and  in  the  paragraph  ante,  pp. 
387,  488,  after  so  holding,  he  goes  on  to 
declare,  that  the  groove  should  have  been 
"claimed."  It  may  be  mentioned  that  it  to 
not  claimed  in  the  new  patent,  nor  even  alluded 
to  in  the  summary  of  the  specification ;  so  col- 
lateral is  it  to  the  invention. 

The  plaintiff  in  error  further  assigns  for 
error,  in  this  portion  of  the  charge  touching 
the  groove,  the  learned  ludge's  decision  against 
the  plaintiff's  right  to  claim  under  bis  patent, 
because  of  his  alleged  omission  in  regard  to 
the  groove ;  and  particularly  to  the  judge's  say- 
ing that,  assuming  the  truth  of  Dr.  Jones's 
deposition,  the  opinion  of  the  court  was  that 
the  old  patent  was  "invalid  and  inoperative, 
by  reason  of  non-compliance  with  the  requisi- 
tion of  the  Act  of  1793.  That  it  did  not  em- 
brace the  groove,  which  was  essential  to  its 
validity;  that  the  new  patent  is  not  for  the 
same  invention." 

Also,  the  learned  judge's  taking  from  the 


suction  oi  the  highest  sort,  in  his  contest  with   jury  the  question,  which  came  fairly  up  as  a 


the  Trenton  Railroad  Company,  reported  in  14 
Peters,  44S,  had  not  even  brought  with  him, 
when  he  came  to  try  his  cause  in  Philadelphia, 
Howard  4. 


question  of  fact,  namely,  whether  this  men- 
tion *of,  or  allusion  to,  the  groove,  was  [*397 
or  was  not  too  slight  a  description  of  that  part 
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of  the  combination  to  enable  one  skilled  as  an 
engineer  to  make  a  curve,  or  to  stand  for  a 
compliance,  by  the  patentee,  with  the  requisi- 
tion of  the  statute  touching  the  proper  descrip- 
tion of  the  invention. 

Also,  the  learned  judge's  deciding  it  to  be  a 
matter  of  law,  and  not  of  fact  for  the  jury, 
what  the  thing  patented  in  1831  was,  when 
the  evidence  of  what  it  was  lay  not  in  a  written 
paper,  which  the  judge  could  read  and  con- 
strue, but  in  parol  evidence,  and  explanations 
■per  testes. 

Also,  the  learned  judge's  not  giving  the  due 
legal  effect  to  the  Secretary's  seal  and  letters 
patent,  as  prima  facie  evidence  that  the  second 
patent  legitimately  succeeded  to  the  first,  and 
to  his  assuming,  on  the  contrary,  that  it  was 
incumbent  on  the  plaintiff,  and  not  on  the  de- 
fendant (who  assailed  it),  to  show  what  the 
first  patent  contained,  and  what  its  character 
and  defects  were,  and  in  the  absence  of  the 
patent,  and  of  any  notice  or  call  for  it  by  the 
defendant,  and  in  the  absence  of  any  satisfac- 
tory account  of  its  contents  to  the  learned 
judge,  making  the  plaintiff,  and  not  the  de- 
fendant, responsible  for  the  imperfectness  of 
the  proofs  regarding  the  same. 

The  judge  left  nothing  to  the  jury,  as  dis- 
tinctly appears  in  his  summing  up,  in  regard  to 
the  groove  (ante,  p.  888),  but  the  question 
whether  Dr.  Jones's  testimony  was  to  be  be- 
lieved or  not.  If  believed,  he  told  the  jury 
they  must  find  for  the  defendants,  the  old  pat- 
ent being  defective,  in  not  embracing  the 
groove,  and  the  new  patent,  which  he  said  did 
embrace  it,  being,  therefore,  for  a  different  in- 
vention altogether. 

The  plaintiff  in  error  also  assigns  it  for  error 
that  the  learned  judge  ruled  "mistake "  in  the 
statute  about  amending  patents,  to  mean  inad- 
vertence or  accident  only,  and  excluded  cases  ( 
of  honest  mistakes  of  judgment. 

Mr.  M&e*,  for  the  defendants  in  error,  filed 
the  following  brief: 

Abstract  of  Case. 

1.  This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Pennsylvania.  The 
plaintiff  in  the  Circuit  Court  is  the  plaintiff  in 
error  in  this  court.  The  verdict  in  the  Circuit 
Court  was  for  the  defendants. 

2.  The  action  was  brought  to  recover  dam- 
ages for  an  alleged  infringement  by  the  defend- 
ants of  an  exclusive  right,  alleged  to  belong  to 
the  plaintiff,  to  make,  use,  construct,  and  vend 
an  improvement  "in  the  mode  of  turning 
short  curves  on  railroads,"  of  which  he  claimed 
to  be  the  original  inventor,  and  alleged  to  have 
been  secured  to  him  by  letters  patent  of  the 
United  States,  according  to  the  acts  of  Con- 
gress. 

The  plaintiff  claimed  under  letters  patent. 
898*]  dated  September  26th,  *1885,  which 
recited  that  letters  for  the  same  improvement 
were  granted  to  him  on  August  23d,  1831,  but 
which  were  "hereby  cancelled  on  account  of  a 
defective  specification." 

8.  The  plaintiff  declared  on  the  letters  pat- 
ent of  September  26th,  1836,  in  four  counts 
(only  varying  in  the  allegation  of  different 
modes  of  infringement,  namely,  making,  con- 
structing, selling',  and  using),  all  setting  forth 
that  "  the  said  letters  patent  (that  is,  of  August 
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23d,  1831)  were  cancelled  in  due  form  of  law, 
on  account  of  a  defective  specification. " 

4.  The  defendants  pleaded  not  guilty,  gave 
due  notice  to  the  plaintiff,  under  the  acts  of 
Congress,  of  a  defense  based  upon  the  want  of 
originality  of  invention  of  the  thing  patented 
on  the  part  of  the  plaintiff,  under  the  several 
patents  of  1831  and  1835,  said  notice  includ- 
ing the  prior  use  and  knowledge  of  other  per- 
sons, and  of  prior  printed  ana  published  de- 
scriptions of  the  same,  &c.,  ana  under  such 
plea  and  notice  gave  evidence  to  the  jury. 

The  original  letters  of  the  23d  of  August. 
1831,  were  not  in  evidence,  they  having  been 
destroyed  in  the  conflagration  of  the  patent  of- 
fice in  December,  1836,  nor  was  there  any  copy 
of  them  given  in  evidence. 

Their  loss  or  destruction  having  been  proved, 
secondary  evidence  was  given  of  their  contents. 
(Journal  Franklin  Institute,  Vol.  IX..  p.  124. 
No.  37;  and  by  deposition  of  Dr.  Thomas  P. 
Jones.) 

The  claim,  by  this  evidence,  under  the  pat- 
ent of  1831,  was  "to  the  application  of  the 
flanches  of  railroad  carriage  wheels  to  turn 
short  curvatures  upon  railroads  or  tracks,  par- 
ticularly turning  the  corners  of  streets,  wharves, 
crossing  of  tracks  or  roads,  and  passing  over 
turnabouts, "  &c.  No  mention  was  made  there- 
in of  the  use  of  a  groove  upon  the  inner  circle 
for  the  flanch  to  run  in,  so  as  to  enable  the 
wheel  on  the  inner  circle  to  run  on  its  tread. 
without  which  there  was  evidence  tending  to 
show  that  the  whole  alleged  invention  was  use- 
less. 

The  claim  under  the  patent  of  1836  was  to 
"  the  application  of  the  flanches  of  the  wheels 
on  one  side  of  railroad  carriages,  and  of  the 
treads  of  the  wheels  on  the  other  side,  to  turn 
curves  upon  railways,"  &c.,  "operating  upon 
the  principles  herein  set  forth.  Thespecifi 
cation  referred  to  in  this  summary  describe*  the 
use  of  the  flanch  running  on  the  surface  of  the 
outer  rail,  and  of  the  tread  running  on  the  in- 
ner rail,  which  is  formed  with  a  groove  to  re- 
ceive the  flanch  of  the  wheel  on  the  inner  rail, 
as  the  essential  parte,  which,  combined  to- 
gether, form  the  improvement. 

5.  Upon  the  trial ,  several  questions  of  law  and 
of  fact  arose.  His  Honor,  Mr.  Justice  Baldwin, 
charged  the  jury  upon  the  law,  and  left  the 
facts  falling  within  the  scope  of  the  principles 
of  the  law,  as  laid  down  by  him,  to  the  deter- 
mination of  the  jury. 

'Points  of  lav  arising  under  the  Charge  [*899 
contended  for  by  Defendant*. 

The  third  section  of  the  Act  of  21st  Fehrn 
ruary,  1793,  in  substance,  provides  that  the  ap- 
plicant for  a  patent  shall  give  a  description,  in 
full,  clear,  and  exact  terms,  of  the  thing  in- 
vented, and  its  modes  of  application. 

By  the  sixth  section  of  the  same  act,  a  de- 
fendant in  a  suit  brought  on  letters  patent  may 
show  that  the  description  (that  is,  specification! 
does  not  contain  the  whole  truth  relative  to  hi* 
discovery,  or  that  it  contains  more  than  is  nec- 
essary to  produce  the  desired  effect,  which  cod 
cealment  or  addition  shall  fully  appear  to  have 
been  made  for  the  purpose  of  deceiving  the 
public,  or  that  the  thing  secured  by  patent  **» 
not  originally  discovered  by  the  patentee,  fc 

The  third  section  of  the  Act  of  July  3, 
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1832,  provides,  in  substance,  that  if  any  patent 
shall  be  invalid  or  inoperative  by  reason  of 
non-compliance  with  the  terms  of  the  third  sec- 
tion of  the  Act  of  1793,  by  ' '  inadvertence,  ac-  j 
cedent,  or  mistake,"  and  "  without  any  fraudu- 
lent or  deceptive  intention,"  it  may  be  lawful 
for  the  Secretary  of  'State,  on  surrender  of  the 
original  patent,  to  grant  a  new  patent,  on  com- 
pliance with  the  conditions  of  the  third  section 
of  the  Act  of  1793,  for  the  residue  of  the  term 
unexpired. 

The  thirteenth  and  fifteenth  sections  of  the 
Act  of  4th  July,  1836,  which  supplied  the  for- 
mer laws  enacted  on  the  subject,  contain  in 
substance  the  same  provisions  as  to  the  inoper- 
ation  of  a  patent  by  reason  of  the  defective  de- 
scription, and  allowing  a  surrender  and  re 
grant,  where  the  defect  arose  from  "inadver- 
tency, accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention." 

Tbe  seventh  section  of  the  Act  of  March  8, 
1839,  provides  "  that  every  person  or  corpora- 
tion who  has,  or  shall  have,  purchased  or  con- 
structed any  newly  invented  machine,  &c., 
prior  to  the  application  by  the  inventor,  &c. , 
for  a  patent,"  may  use  and  vend  it  at  all  times, 
without  liability  to  the  inventor  or  any  person, 
4c. 

Under  these  acts,  the  following  points  are 
submitted  to  have  been  judicially  decided : 

1.  That  where  a  patentee,  under  the  Act  of 
February  21st,  1793,  has  not  complied  with 
the  terms  of  its  third  section,  even  through  in- 
advertence, accident,  or  mistake,  the  plaintiff 
csunot  recover  for  an  infringement  prior  to  a 
surrender  and  new  grant.  (Grant  v.  Raymond, 
«  Peters,  244;  Shaw  v.  Cooper.  7  Peters,  320; 
Whitney  v.  BmmeU,  1  Bald.,  803.) 

2.  That  if  the  patentee  under  the  Act  of 
1793  has  not  complied  with  .the  terms  of  its 
third  section,  through  fraudulent  and  deceptive 
intention,  by  concealment  of  or  addition  to 
400*]  his  real  discovery,  his  'patent,  by  the 
sixth  section,  is  absolutely  void.  (Grant  v. 
Raymond,  8  Peters,  246,  247;  Whitney  v.  Em- 
mett,  1  Bald.,  803.) 

3.  (1.)  Tbat  a  surrender  under  the  Act  of 
1832  and  a  new  grant  are  only  sustainable 
where  the  defect  in  tbe  description  of  the  first 
patent  was  tbe  result  of  inadvertence,  accident, 
or  mistake.  (Grant  v.  Raymond,  6  Peters, 
246,  247.)  (2.)  That  a  new  grant,  on  such  a 
surrender,  is  not  sustainable,  but  is  absolutely 
void,  if  it  appear  that  the  defect  in  tbe  descrip- 
tion of  the  first  patent,  whether  of  concealment 
or  addition,  was  the  result  of  a  fraudulent  and 
deceptive  intention  on  the  part  of  the  patentee. 
(3.)  That  if  a  patentee  surrendered  his  first 
patent,  and,  under  pretense  of  an  inadvertence, 
accident,  or  mistake  in  its  description,  obtained 
a  new  patent,  adding  thereto  a  new  material  or 
element  of  which  he  was  not  the  original  in- 
ventor, and  which  is  necessary  to  make  tbe 
thing  patented  useful,  thus  in  tbe  second  pat- 
ent specifying  another  combination,  constitut- 
ing a  mode  or  machine  substantially  different 
from  that  described  and  claimed  in  tbe  first,  it 
is  fraud  in  the  patentee,  and  the  patent  is  void. 
(Grant  v.  Raymond,  6  Peters,  218,  244;  Phila- 
delphia Railroad  v.  Stimpson,  14  Peters,  462; 
Shaw  v.  Cooper,  7  Peters,  292.) 

Note.  The  Act  of  1882  (July  8d),  authorizing 
■  surrender  and  re-grant,  shortly  followed  the 
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decision  in  Grant  v.  Raymond  (6  Peters,  Janu- 
ary Term,  1832),  and  by  express  enactment 
provided  for  that  which  had  before  been  allow- 
ed by  practice  and  judicial  construction  only. 

4.  That  an  original  patent,  as  well  as  that 
granted  on  a  surrender  of  the  first  under  these 
acts,  are  prima  facie  evidence  only  of  the  nov- 
elty and  utility  of  the  alleged  invention,  and  of 
the  compliance  by  the  patentee  with  the  terms 
of  the  several  acts  of  Congress  entitling  him  to 
a  patent;  but  their  validity  is  examinable  in  a 
judicial  proceeding  upon  any  such  patent,  part 
of  the  inquiry  being  within  the  province  of  tbe 
court  where  the  construction  of  written  docu- 
ments is  to  be  made,  and  part  being  for  the  de- 
termination of  the  jury  where  questions  of  fact 
are  involved.  (Grant  v.  Raymond,  6  Peters, 
218;  Shaw  v.  Cooper,  7  Peters,  292;  Philadel- 
phia Railroad  v.  Slimpson,  14  Peters,  448; 
Prouty  v.  Ruggles,  16  Peters,  836.) 

5.  If  a  patentee's  first  patent  be  inoperative 
for  want  of  a  full  and  exact  description,  and 
be  stands  by  for  a  long  and  unreasonable  pe- 
riod of  time,  without  surrendering  and  remedy- 
ing the  defect  by  furnishing  such  a  description, 
and  obtaining  a  re-grant,  and  in  the  mean  time 
permits  others  to  use  what  he  subsequently 
claims  to  be  bis  invention,  with  a  knowledge 
of  such  use  without  objection  or  asserting  his 
right,  this  is  evidence  from  which  a  jury  may 
infer  his  acquiescence  and  abandonment  to  the 
public  as  a  matter  of  fact.  (Shaw  v.  Cooper,  7 
Peters,  320-822.) 

6.  Under  the  Act  of  1889,  if  the  defendants 
purchased  or  constructed  this  mode  of  turning 
curves,  before  the  application  for  the  patent 
*of  1835,  and  this  combination  or  mode  [*401 
described  in  that  patent  was  newly  invented  by 
the  patentee,  the  plaintiff  cannot  recover,  not- 
withstanding the  Act  of  1889  was  subsequent 
to  the  dates  of  such  purchase  or  construction, 
and  the  patent  of  1835.  (Shaw  v.  Cooper,  7 
Peters,  820-322;  MeClvrg  v.  Kingtland,  1 
Howard,  204;  Evans  v.  Jordan,  9  Cranch, 
201.) 

Note  1.  This  statute  was  intended  to  provide 
expressly  and  in  terms  (designating  a  specific 
point  of  time)  for  all  that  class  of  cases  of  im- 
plied acquiescence  and  waiver  in  favor  of  the 
public  resulting  from  the  negligence  of  the 
patentee,  by  which  judicial  construction  held 
that  the  patentee  had  no  claim  against  persons 
using  or  constructing  the  alleged  invention 
under  such  circumstances. 

Note  2.  This  action  was  brought  in  the  Cir- 
cuit Court  after  the  passage  of  the  Act  of  1 839, 
to  wit,  at  the  October  session,  1840. 

The  charge  of  the  court  left  all  the  facts  fall- 
ing within  the  scope  of  the  legal  principles 
therein  stated  to  the  determination  of  the  jury. 

1.  "The  question  of  the  validity  of  the  new 
patent  is  a  judicial  one,  depending  on  the  fact 
of  inadvertence  or  fraud,  as  you  shall  find  it." 
"You  must  then  be  satisfied  affirmatively." 
Ac.  "  The  finding  of  the  fact  of  inadvertence 
may  negative  the  fact  of  fraud,"  &c. 

2.  "It  was  then  submitted  to  the  jury, 
whether,  on  the  evidence  aforesaid,  the  omis- 
sion in  the  patent  of  1831  arose  from  inadver- 
tence," &c. 

3.  "Depositions  are  considered  merely  as 
oral  testimony:  a  jury  must  decide  what  facts 
are  proved  by  them a  mixed  question 
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of  law  and  fact;  of  law  so  far  as  depends  on 
written,  and  of  fact  as  to  parol  evidence,"  &c. 
4.  "  It  is  for  you  to  say  whether  you  will 
take  the  evidence  as  we  do;  if  you  discredit  it, 
in  whole  or  in  part,  you  will  find  accordingly." 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

The  plaintiff  brought  an  action  against  the 
defendant  for  an  infringement  of  his  patent, 
for  a  "new  and  useful  improvement  in  the 
mode  of  turning  short  curves  on  railroads." 
The  questions  for  decision  arise  on  exceptions 
to  the  charge  of  the  court  to  the  jury.  And 
here  it  may  be  proper  to  remark,  that  the  ex- 
ceptions are  to  the  charge  as  published  at 
length,  and  not  to  the  points  ruled  by  the 
court,  as  is  the  correct  practice.  Under  the 
peculiar  circumstances  of  this  case,  the  court 
will  not  dismiss  the  writ  of  error  upon  this 
ground,  but  it  is  expected  that  a  different 
course  will  hereafter  be  pursued. 

On  the  21st  of  August,  1881,  the  plaintiff 
obtained  a  patent  for  an  invention  or  improve- 
ment in  the  application  of  the  flanches  of  the 
wheels  on  one  side  of  railroad  carriages  and  of 
402*]  the  treads  of  *the  wheels  on  the  other 
side,  to  turn  short  curves  upon  railroads.  The 
speciflcations-of  this  patent  being  defective,  it 
was  surrendered  the  26th  of  September,  1835, 
and  a  renewed  one  obtained,  in  order,  as 
proved,  "  to  limit  and  confine  it  to  the  turning 
short  curves  in  streets,  &c,  by  leaving  out  cer- 
tain matters  in  it  respecting  the  crossing  of 
tracks  or  roads,  and  the  passing  over  turna- 
bouts, and  to  define  the  subject  matter  of  the 
patent  more  clearly,  without  its  being  neces- 
sary to  refer  to  that  simultaneously  obtained, 
for  forming  and  using  cast  or  wrought  iron 
plates,"  &c. 

In  his  charge,  the  judge  said  to  the  jury:  "It 
clearly  appears  that  the  defendants  constructed 
their  railroad  with  the  plaintiff's  curves  in  1834, 
one  year  or  more  before  the  plaintiff 's  applica- 
tion for  his  renewed  patent;  consequently,  they 
mav  continue  its  use  without  liability  to  the 
plaintiff." 

The  patent  was  surrendered,  and  a  new  one 
obtained,  under  the  third  section  of  the  "Act 
concerning  patents,"  of  the  8d  of  July,  1832; 
and  the  correctness  of  the  above  opinion  is  to 
be  ascertained  by  a  reference  to  the  proviso  of 
that  section.  It  is  there  declared :  "No  public 
use  or  privilege  of  the  invention  so  patented, 
derived  from  or  after  the  grant  of  the  original 
patent,  either  under  any  special  license  of  the 
inventor,  or  without  the  consent  of  the  pat- 
entee that  there  shall  be  a  free  public  use 
thereof,  shall,  in  any  manner,  prejudice  his 
right  of  recovery  for  any  use  or  violation  of 
his  invention,  after  the  grant  of  such  new  pat- 
ent as  aforesaid." 

The  charge  of  infringement,  in  the  declara- 
tion, is  laid  some  years  after  the  new  patent, 
so  that  the  question  does  not  arise  whether  an 
action  could  be  sustained  for  a  violation  of  the 
right  prior  to  the  corrected  patent.  The  above 
proviso  would  seem  to  be  susceptible  of  but 
one  construction;  and  that  is,  that  the  patentee 
may  sustain  an  action  "for  any  use  or  viola- 
tion of  his  invention  after  the  grant  of  the  new 
patent."  Now,  it  is  plain  that  no  prior  use  of 
the  defective  patent  can  authorize  the  use  of 
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the  invention  after  the  emanation  of  the  re- 
newed patent  under  the  above  section.  To  give 
to  the  patentee  the  fruits  of  his  invention  was 
the  object  of  the  provision;  and  this  object 
would  be  defeated  if  a  right  could  be  founded 
on  a  use  subsequent  to  the  original  patent  and 
prior  to  the  renewed  one. 

The  thirteenth  section  of  the  Act  of  the  4th 
of  July,  1836,  which  remodeled  the  patent  law 
in  this  respect,  made  no  material  change  in  the 
Act  of  1882.  The  words  in  the  latter  act  are: 
"And  the  patent,  so  re-issued,  together  with 
the  corrected  description  and  specification,  shall 
have  the  same  effect  and  operation  in  law,  oo 
the  trial  of  all  actions  hereafter  commenced 
for  causes  subsequently  accruing,  as  though 
the  same  had  been  originally  filed  in  such  cor- 
rected form,  before  the  issuing  out  of  the  orig- 
inal patent."  Now,  any  person  using  an  in- 
vention protected  by  a  renewed  patent  subse- 
quently *to  the  date  of  this  act  is  guilty  [*408 
of  an  infringement,  however  long  be  mav  hare 
used  the  same  after  the  date  of  the  defective 
and  surrendered  patent. 

The  Circuit  Court  relied  upon  the  sevenih 
section  of  the  Act  of  the  3d  of  March.  1839, 
as  sustaining  their  construction  in  regard  to  the 
use  of  the  invention  after  the  renewed  patent. 
But  that  section  has  exclusive  reference  to  an 
original  application  for  a  patent,  and  not  to  a 
renewal  of  it.  We  think  the  court  erred  in 
their  instruction  to  the  jury  above  stated. 

In  their  charge,  the  court  said:  "The  oar 
of  grooves  was  not  claimed  and  was  no  part  of 
the  thing  patented  in  1831,  for  turning  short 
curves,  out  was  a  part  of  the  thing  patented 
in  1836."  "  That  it  was  an  essential  part  of 
the  invention."  And  further,  "in  taking  the 
statement"  of  Dr.  Jones  "  as  proof  of  the  facts 
there  existing,  our  opinion  is,  that,  connected 
with  the  publication  in  the  Journal  of  the 
Franklin  Institute,  in  1882,  when  the  matter 
was  fresh  in  his  recolftction,  and  the  sped 
fication  in  the  new  patent,  the  old  one  «m 
invalid  and  inoperative,  by  reason  of  Don- 
compliance  with  the  requisites  of  the  Act  of 
1793.  That  it  did  not  embrace  the  groove, 
which  was  essential  to  its  validity,  that  the 
new  patent  is  not  the  same  invention,  and 
that  the  plaintiff  has  not  made  out  a  case  of 
such  '  inadvertence,  accident,  or  mistake,'  an 
justified  the  issue  of  the  new  patent,  inasmuch 
as  it  appears,  from  the  patent  for  plates  oo 
railroads  issued  at  the  same  time  with  the  one 
for  short  curves,  that  he  had  known  and  de- 
scribed the  grooves." 

The  original  patent,  as  proved  by  Dr.  Jooes. 
was  burnt  with  the  patent  office,  and  no  part 
of  the  specifications  is  preserved,  except  that 
which  was  published  by  the  witness  in  the 
Franklin  Journal.  That  publication  does  not 
purport  to  give  the  whole  of  the  specifica- 
tions, and,  cousequently,  the  claim  is  not  limit- 
ed by  the  notice  in  that  journal.  Dr.  Jones, 
speaking  of  the  patent  issued  in  1831,  says' 
"the  main  defect,  in  my  judgment,  of  the 
original  specifications  in  the  patent  for 
turning  short  curves  was  the  omission  of 
the  mention  of  the  groove  in  the  inner  rail  I 
believe,  however,  that  it  was  alluded  to  In 
the  specifications,  but  the  description  of  it 
was  contained  principally,  if  not  wholly,  in 
the  specification   of  the  patent   for  forming 
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and    using  cast  iron  6V  wrought  plates,"  &c. 

That  there  was  a  defect  in  regard  to  the 
grooves  in  the  specifications  of  the  first  pat- 
ent is  shown,  and  also  that  the  patent  was 
surrendered  in  order  to  remedy  that  defect. 
But  whether  this  vitiated  the  patent  is  not  a 
question  in  this  case,  as  it  does  not  affect  the 
right  now  asserted,  if  the  first  patent  were 
void.  •  Whether  the  new  patent  was  substantial- 
ly for  a  different  invention  from  the  first  one, 
was  a  question  for  the  jury  on  the  evidence. 
But  the  court  Tuled  this  point,  withdrawing 
the  facts  from  the  jury.  The  witness  thinks 
"  that  in  the  first  patent  the  grooves  were  al- 
404*]  luded  to,"  but  the  "terms  used  are  not 
recollected  by  him,  and  as  the  patent  has  been 
burnt,  they  cannot  now  be  proved.  We  think 
the  Circuit  CoVirt  erred  in  not  leaving  the  jury 
to  act  upon  the  facts,  as  regards  the  difference 
between  the  original  and  the  renewed  patent. 
On  the  facts,  we  should  draw  a  different  con- 
clusion from  that  which  was  given  to  the  jury 
by  the  Circuit  Court.  An  allusion  to  grooves 
in  this  specification,  as  more  particularly  de- 
scribed in  the  other  patent,  would  at  least  show 
the  intention  of  the  patentee,  if  it  did  not  make 
good  his  patent. 

By  the  thirteenth  section  of  the  Act  of  1836, 
"  if  the  patent  shall  be  inoperative  or  invalid, 
by  reason  of  a  defective  or  insufficient  descrip- 
tion or  specification,"  Ac.,  "if  the  error  has  or 
shall  have  arisen  by  inadvertency,  accident,  or 
mistake,  and  without  any  fraudulent  or  decep- 
tive intention,  it  shall  be  lawful"  to  surrender 
it,  Sec.  Now,  as  in  granting  the  renewed  pat- 
ent, the  officers  of  the  government  act  under 
the  above  provisions,  their  decision  must  at 
least  be  considered  as  prima  facte  evidence  that 
the  claim  for  a  renewal  was  within  the  statute. 
But  this  would  not  be  conclusive  against  fraud 
in  the  surrender  and  renewal,  which,  on  the 
evidence,  would  be  *a  matter  for  the  jury. 
And  we  suppose  that  the  inquiry  in  regard  to 
the  surrender  is  limited  to  the  fairness  of  the 
transaction.  In  whatever  manner  the  mis- 
take or  inadvertence  may  have  occurred  is 
immaterial.  The  action  of  the  government  in 
renewing  the  patent  must  be  considered  as 
closing  this  point,  and  as  leaving  open  for  in- 
quiry, before  the  court  and  jury,  the  question 
of  fraud  only. 

The  judgment  of  the  Circuit  Court  is  reversed, 
<ind  the  cause  remanded  to  that  court,  with  in- 
Mructions  to  award  a  venire  facias  de  novo. 

Cited— 16  How.,  228 ;  IT  How.,  84 ;  7  Wall.,  609 ;  U 
Wall-  643. 5*5 ;  1  Cliff.,  632 ;  2  Cliff.,  262, 887  ;  8  Cliff., 
668T&M;  2  Abb.,  C.  8.,  404;  6  Blatchf.,  141, 149 ;  6 
Btatohf.,  200;  9  Blatchf.,  27 ;  2  Wood.  &  M.,  189, 167. 


SAMUEL  SMYTH,  Plaintiff  in  Error, 
v. 

DANIEL  P.  STRADER,  JAMES  PER- 
KINE,  akd  JOHN  H.  WOODCOCK,  late 
Partners,  under  the  firm  of  Stradeb,  Pkb- 
i&Co. 


ilWmmi  statutes  recognize  the  general  law  mer- 
as  governing  collection  of  bills  &c. — 
ifrm  name  fraudulently  given  for  in- 
I  debt  of  one  member  is  valid  in  hands 

StfHMKD*. 


of  bona  fide  purchaser  for  value  before  matur- 
ity—evidence of  partner  showing  fraud  inad- 
missible— of  party  to  record — to  note. 

The  statutes  of  Alabama  require  the  negotiabil- 
ity and  character  of  bills  of  exchange,  foreign  and 
inland,  and  promissory  notes,  payable  In  bank,  to 
be  governed  by  the  general  commercial  law. 

If  a  partner  draws  notes  hi  the  name  of  the  firm, 
payable  to  himself,  and  then  indorses  them  to  a 
third  party  for  a  personal  and  not  a  partnership 
consideration,  the  flret  indorsee  cannot  maintain 
an  action  upon  them  against  the  firm,  If  he  knew 
that  the  notes  were  antedated. 

But  if  the  first  Indorsee  passes  them  away  to  a 
second  indorsee  before  the  maturity  of  the  notes, 
in  the  due  course  of  business,  and  the  second  in- 
dorsee has  no  knowledge  of  the  circumstances  of 
their  execution  and  first  Indorsement,  he  may  be 
entitled  to  recover  against  the  firm,  although  the 
partner  who  drew  the  notes  committed  a  fraud  by 
antedating  them. 

But  if  the  second  indorsee  received  the  notes 
after  their  maturity,  or  out  of  the  *ordinary  1*40* 
course  of  business,  or  under  circumstances  which 
authorize  an  Inference  that  he  had  knowledge  of  the 
fraud  in  their  exeoution  or  first  indorsement,  he 
cannot  recover. 

These  things  are  matters  of  evidence  for  the 
jury. 

Evidence  Is  admissible  to  show  that,  in  an  ac- 
count current  between  the  first  and  second  in- 
dorsee, no  credit  was  given  in  It  for  the  notes  when 
they  were  passed  from  the  first  to  the  second  in- 
dorsee. 

So,  evidence  of  drawing  and  redrawing  between 
the  first  and  second  indorsee,  alluded  to  in  the  ac- 
oouut  current,  is  admissible. 

The  testimony  of  one  of  the  partners,  offered  for 
the  purpose  of  proving  the  fraud  committed  by 
the  drawer  of  the  notes,  is  not  admissible.  This 
court  again  recognizes  the  rule  upon  this  subject 
established  in  the  case  of  Henderson  v.  Anderson 
(3  Howard,  78). 

The  partner  offered  as  a  witness  was  a  party  up- 
on the  record,  and  thus,  also,  disqualified. 

THIS  case  came  up  by  writ  of  error  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama. 

The  facts  in  the  case  are  stated  in  the  com- 
mencement of  the  opinion  of  the  court,  which 
the  reader  is  requested  to  turn  to  and  peruse, 
before  reading  the  argument  of  counsel. 

The  case  was  argued  by  Mr.  Parke  for  the 
plaintiff  in  error,  and  Messrs.  Sherman  and 
Willis  Hall  for  the  defendants  in  error. 

Mr.  Parke,  for  the  plaintiff: 

The  admission  of  Strader  as  a  witness  was 
an  error.  A  portion  of  the  funds  of  the  firm 
belonged  to  him,  and  he  was  liable  to  a  con- 
tribution if  they  fell  short.  (1  Esp.  N.  P.  Rep. , 
108;  Ryan  &  Moody,  81;  21  Com.  Law  Rep., 
884;  2  Peters,  186.)  He  could  not  even  be 
made  a  good  witness  by  a  release.  (1  Wharton, 
892,  398;  2Penn.  Rep.,  188;  2  Watts,  847,  351.) 
He  was  not  only  interested,  but  a  party  to  the 
suit  on  the  record. 

There  is  also  an  error  in  the  opinion  of  the 
court  below,  that  whatever  would  be  a  good 
defense  to  a  suit  brought  by  the  first  indoreer 
was  also  to  one  brought  by  the  second  indoreer; 
that  all  equities  passed  with  a  note  as  if  it  were 
a  bond.  But  previous  errors  do  not  affect  an 
innocent  holder,  where  the  note  is  taken  in  the 
ordinary  course  of  commercial  business.  The 
free  circulation  and  transmission  of  promissory 
notes  is  indispensable  to  commercial  operations. 

Nom.—As  to  power  of  partner,  as  agent,  to  bind 
the  firm  as  party  to  negotiable  instruments,  see  note 
to  LeRoy  v.  Johnson,  2  Pet.,  186. 

As  to  liability  of  principal for  fraud  of  agent,  see 
note  to  Parsons  v.  Armor,  8  Pet.,  413. 
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If  any  loss  should  happen  it  ought  to  fall  upon 
the  party  who  is  negligent.  (Collyer  on  Part- 
nership, 241,  242.)  A  declaration  of  partner- 
ship implies  confidence  in  the  mutual  integrity 
of  the  parties.    (S  Kent's  Com.,  46.) 

Partners  are  bound,  as  respects  third  persons, 
even  by  the  fraudulent  acta  of  a  copartner. 
(Story  on  Part.,  sec.  108, 160;  Collyer  on  Part., 
241-243.) 

In  this  case  the  evidence  shows  that  the  notes 
in  question  were  transferred  to  Smyth  for 
goods  sold  by  him. 

But  the  court  say,  that  if  Stinson  &  Camp- 
bell knew  the  circumstances  attending  the  mak- 
ing and  first  indorsement  of  the  note,  the  plaint- 
406*]  iff,  *who  is  an  innocent  indorsee,  shall 
not  recover.  We  do  not  deny  that  these  cir- 
cumstances would  constitute  a  valid  defense,  if 
the  drawers  were  sued  by  Stinson  &  Campbell ; 
but  that  is  not  the  case.  If  the  fraud  were 
proved,  it  would  not  defeat  our  right  to  recover ; 
but  the  only  proof  of  fraud  is  in  Strader'a  evi- 
dence, and  he  ought  to  be  rejected  as  an  in- 
competent witness.  The  court  below  must 
have  founded  its  instructions  upon  his  evidence. 
Gould  says,  in  his  testimony,  that  notice  of  the 
dissolution  of  the  partnership  was  not  published 
until  the  23d  of  April,  1886,  which  was  after 
the  date  of  the  notes  in  question.  Smyth  was 
not  bound  to  discredit  paper  which  bore  date 
anterior  to  a  public  notice  of  the  dissolution  of 
the  partnership. 

Mestrt.  Sherman  and  Willi*  Hall,  for  defend- 
ants in  error: 

[The  arguments  of  these  two  gentlemen  are 
consolidated.] 

The  principle  of  this  case  has  been  staged  by 
the  plaintiff's  counsel  to  be  the  highly  equita- 
ble one,  that,  "  of  two  innocent  persons,  the 
one  whose  laches  occasioned  the  loss  must  bear 
it."  But  here  the  equity  is  all  the  other  way; 
here  there  is  no  loss.  Nobody  has  given  credit 
to  false  paper.  It  is  a  bold  attempt  to  make  our 
client,  Perrine,  pay  the  plaintiff  a  debt  of  $20,- 
000,  due  him  by  Stinson  &  Campbell,  men  with 
whom  our  client  never  had  the  remotest  con- 
nection. The  evidence  in  the  case  warrants  me 
in  saying  it  is  a  gross  fraud,  from  beginning  to 
end,  and  all  that  is  required  to  make  it  a  suc- 
cessful one,  is  a  decision  of  this  court  favora- 
ble to  the  plaintiff. 

This  high  court  will  struggle  bard,  before  it 
will  be  made  a  link  in  this  iniquitous  chain — 
before  it  will  be  used  as  an  instrument  to  effect 
one  of  the  most  palpable  frauds  ever  exposed 
to  the  light. 

The  suit,  though  nominally  against  Strader, 
Perrine  &  Co.,  is  really  against  Perrine  alone. 
It  is  true  he  was  a  member  of  this  unfortunate 
concern  for  "  one  little  month"  (from  the  1st  of 
November  to  the  5th  of  December,  1835), 
months  before  the  notes  on  which  this  suit  is 
brought  are  pretended  to  have  been  made. 
These  notes  are  ostensibly  dated  in  March,  1836, 
although  really  made  by  Stevenson,  one  of 
the  partners,  after  the  partnership  was  finally 
dissolved,  and  so  advertised  in  the  Mobile  pa- 
pers of  the  23d  of  April,  1836.  This  quondam 
partner  had,  then,  no  more  authority  to  sign 
the  partnership  name  than  any  other  person ; 
but  he  antedated  them  to  a  time  when  the  part- 
nership was  in  existence,  and  he  was  authorized 
to  sign  the  partnership  name.  This  presents  a 
1082 


case  "on  all  fours,"  ssjht  lawyers  say. with 
the  case  of  Wright  v.  Pulham  (2  Chit.  Rep., 
121),  where,  in  a  precisely  similar  case,  the 
court  hold  unanimously  that  the  partnership  it 
not  bound  by  the  note. 

In  the  printed  case,  the  plaintiffs  only  wit- 
ness states  that  the  notes  sued  upon  were  re- 
ceived on  account  of  a  debt  which  accrued  in 
•1831,  five  or  six  years  before  the  notes  [*407 
purport  to  be  made.  Other  evidence  shows 
clearly  that  they  were  received  not  in  payment 
and  extinguishment  of  the  preceding  debt,  bat 
for  collection,  the  proceeds  to  be  credited  when 
received.  This  brings  it  within  the  case  of  Jk 
la  Chaumette  v.  The  Bank  of  England  (9  Barn. 
&  Cress.,  208),  where,  under  similar  circum- 
stances, the  property  of  a  note  was  held  in  fact 
lo  be  in  the  assignor,  and  to  be  averted,  in  the 
hands  of  the  assignee,  with  all  the  equities 
which  existed  against  the  assignor.  On  the 
strength  of  this  admission  by  the  plaintiff,  we 
had  prepared  to  submit  an  argument  to  the 
court  almost  exclusively  on  this  point;  not  by 
any  means  because  this  was  the  only  ground  on 
which  a  conclusive  defense  could  oe  made, 
but  because  the  other  grounds  were  too  obviou* 
to  require  comment. 

But  it  now  appears,  on  examining  the  orig- 
inal record,  that  1831  is  a  misprint  for  1886. 
The  plaintiff  has  made  no  admission  that  the 
notes  were  received  for  a  pre- existing  debt,  and 
though  the  evidence  on  that  point  is  abundant, 
vet,  the  fact  not  being  admitted  by  the  plaintiff, 
it  should  have  been  submitted  to  a  jury,  and 
passed  that  ordeal,  before  it  can  properly  be 
urged  upon  the  consideration  of  this  court. 
We  are  compelled,  therefore,  at  this  late  mo- 
ment to  abandon  our  brief,  and  employ  the  few 
momenta  allowed  us,  at  the  close  of  the  session, 
in  commenting  on  the  two  points  made  by  the 
plaintiff's  counsel:  1st,  the  admissibility  of 
Strader'a  testimony ;  2d,  the  charge  of  the  judge. 

First.  Strader  is  worth  nothing,  and  resides  in 
the  State  of  Ohio.  Under  these  cJrcumstanst&ces, 
the  great  anxiety  manifested  by  plaintiff,  a* 
admitted  by  his  counsel,  and  disclosed  by  the 
numerous  writs  on  the  record,  to  make  him  a 
party  to  the  suit,  could  have  been  stimulated 
by  no  motive  but  to  deprive  the  defendant  of 
the  benefit  of  his  testimony.  Not  having  suc- 
ceeded in  that  object,  he  now  contends  that  hit 
testimony  was  inadmissible. 

1st.  On  the  ground  that  he  was  one  of  the 
makers,  and  no  man  can  be  admitted  to  im- 
peach his  own  name.  To  which  it  is  replied, 
that  he  was  in  no  sense  a  maker.  The  paper 
was,  in  fact,  forged  by  one  of  the  partner*, 
after  the  partnership  was  dissolved.  Again,  it 
is  replied,  that  Strader  is  not  introduced  for  the 
purpose  of  discrediting  the  paper  against  the 
actual  members  of  the  firm  at  the  date  of  toe 
notes,  but  to  show  that  Perrine  had  previously 
retired,  and  was  in  no  respect  liable. 

2d.  A  second  ground  of  objection  to  Stra- 
der's  testimony  is,  that  he  was  a  partner  ia  the 
firm  of  Strader,  Perrine  &  Co.,  and  that  "  one 
partner  cannot  be  admitted  as  a  witness  for  or 
against  bis  firm." 

That  is  certainly  the  general  rule;  but  one  of 
the  exceptions  is  where,  as  in  this  case,  it  is 
proved  by  other  witnesses  that  the  transaction 
is  by  one  of  the  partners,  without  the  knowl- 
edge of  the  partnership,  on  his  individual  ac- 
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408*]  count,  and  the  copartners  are  *not  lia- 
ble, as  among  themselves,  to  contribution.then 
thev  may  be  witnesses  for  the  firm.  (Story  on 
Part.,  886; Phil.  Ev.,  3d  ed.,  55;  Ridley  v.  Tay- 
lor, 13  East,  175;  Le  Roy  tt  al.  v.  Johnson,  2 
Peters,  198.) 

Besides,  Strader  was  not  a  copartner  of  Per- 
rine  (the  sole  defendant)  at  anytime  during  any 
part  of  this  transaction.  The  rule  is,  that  in- 
stantly, on  the  dissolution  of  a  firm,  the  copart- 
ners become  witnesses,  the  one  for  the  other, 
like  other  persons.     (Gow  on  Part.,  202.) 

Although,  after  the  withdrawal  of  Perrine, 
the  name,  continued  the  same,  yet,  by  that  act, 
the  partnership  was  dissolved,  and  subsequently 
a  new  partnership,  under  the  same  name,  was 
formed.  Strader,  Perrine  &  Co.  represented 
very  different  firms  in  November,  1835,  and  in 
March,  1836. 

But  the  great  question  which  decides  the 
competency  of  witnesses  in  our  days  is,  "  Has 
he  an  interest  in  the  event?"  To  ascertain  this, 
the  test  universally  applied  is,  "  Can  the  judg- 
ment be  used  in  any  other  case  for  or  against 
the  witness?"  ( Willing*  et  al.  v.  Consequa,  Pe- 
ten's  C.  C.  Rep..  822;  Chitty  on  Bills,  669;  Gow 
on  Part,  80.) 

Suppose  Smyth  fails  in  this  suit.  It  is  no 
bar  to  another  suit  against  Strader,  nor  can  it 
be  given  in  evidence  by  either  party  in  any 
possible  way.  On  the  other  hand,  suppose 
Mnylh  gains  this  suit,  Perrine  has  to  pay  the 
money.  There  is  no  principle  which  will  en- 
able Perrine  to  recover  of  Strader,  or  of  any 
member  of  the  firm  of  Strader,  Perrine  &  Co. 
He  cannot  make  them  contribute,  for  they  are 
oot  his  partners;  nor  is  there  any  privity  be- 
tween them.  It  is  as  if  his  house  were  burnt 
down;  it  is  his  misfortune,  and  he  cannot  di- 
vide it  with  his  neighbors.  He  cannot  make 
them  pay  the  whole,  /or  the  recovery  is  had 
against  him.  if  at  all,  on  account  of  his  laches, 
in  not  publishing  his  withdrawal  to  the  world 
—a  matter  with  which  his  quondam  partners 
have  nothing  whatever  to  do.  But  granting 
that  Perrine,  if  compelled  to  pay  the  note,  can 
recover  of  the  Arm,  it  can  only  be  on  the 
ground  of  its  being  a  genuine  note,  which  they 
would  have  been  bound  to  pay  to  Smyth.  They 
cannot,  by  an  ex-parte  proceeding,  be  placed 
in  a  worse  condition  than  they  were.  The  con- 
stitution guaranties  them  a  hearing,  and  the 
real  parties  would  be  deprived  of  this  right  in 
this  case,  not  having  been  parties  to  the  origi- 
nal suit  brought  by  Smyth,  if  not  allowed  to 
make  the  same  defenses  against  the  note  in  the 
bands  of  Perrine,  as  thev  could  have  made  in 
the  hands  of  Smyth.  These  elementary  princi- 
ples forbid  the  judgment  obtained  against  Per- 
rine from  being  used  by  him  against  the  firm, 
or  any  member  of  it. 

We  conclude,  therefore,  that  the  judgment 
in  this  case,  whicheverparty  may  succeed,  can- 
not be  used  by  plaintiff  or  defendant  against 
the  witness  Strader. 

To  illustrate  this  point  still  further.  It  is  be- 
409*]  lieved  to  be  settled'law,  in  this  country, 
that  one  against  whom  a  forgery  is  perpetrated 
is  a  competent  witness  to  prove  it,  in  any  suit 
in  which  he  is  not  interested  in  the  event.  (Com- 
monwealth v.  SneU,  8  Mass.  R.,  82;  The  People 
v.  Howell.  4  Johns.  R.,  296,  802;  Pope  &  Hick- 
man t.  Nance  &  Co.,  1  Ala.,  old  series,  299.) 
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The  facts  proved  on  trial  make  a  case  of  for- 
gery. It  is  precisely  analogous  to  the  case  sup- 
posed by  Lord  Coke,  in  3  Inst.,  169.  "It  is 
forgery  to  make  a  deed  of  feoffment  to  A,  and 
then  make  another  of  prior  date  to  B,  which, 
at  the  time,  he  had  no  power  to  make." 

We  cordially  unite  with  the  learned  counsel 
for  the  plaintiff  in  soliciting  the  court  to  give 
full  instructions  to  the  inferior  tribunal,  with 
respect  to  the  admissibility  of  Strader's  testi- 
mony, in  the  possible  event  of  a  new  trial.  We 
do  not  anticipate  such  a  decision,  nor  compre- 
hend upon  what  principles  of  law  it  can  be 
made.  But  it  is  prudent  in  all  cases  to  be  pre- 
pared for  the  worst.  In  that  spirit  it  is,  that 
we  ask  the  court,  should  they  be  induced  by 
any  technical  view  of  the  case  to  send  it  back 
for  a  new  trial,  to  give  minute  directions  as  to 
the  availability  of  notes  received  merely  as  con- 
tingent payment  of  a  precedent  debt. 

The  evidence  in  this  case  shows  the  notes 
were  not  transferred  to  the  plaintiff  in  payment 
and  extinguishment  of  anything,  and  that  no 
credit,  no  new  consideration,  was  given  for 
them,  but  that  they  were  in  fact  deposited  with 
the  plaintiff  for  collection,  the  amount  to  be- 
come payment  on  the  double  contingency,  1. 
That  the  notes  should  be  collected  by  the  plaint- 
iff; 2.  That  in  the  mean  time  the  original  debt 
should  not  be  paid.  But  this  evidence  not  hav- 
ing been  distinctly  admitted  by  the  plaintiff,  or 
submitted  to  the  jury,  cannot  be  brought  to  the 
attention  of  this  court,  except  in  reference  to 
the  possibility  of  a  new  trial. 

In  all  cases  where  notes  are  given  in  payment, 
but  not  extinguishment  of  a  preceding  debt, 
that  is,  where  they  are  to  become  payment  only 
in  case  of  collection,  the  assignee  is  a  mere 
agent  of  the  assignor,  and  they  continue  his 
property,  and  at  his  risk,  and  subject  to  all 
equities  against  him,  as  much  as  if  in  his  actual 
possession. 

I  am  aware  of  the  decisions  in  Riley  A  Van 
Amringe,  v.  Anderson  (2  McLean,  589),  and 
Swift  v.  Tyson  (16  Peters,  1).  Both  these  de- 
cisions are  in  strict  conformity  with  the  princi- 
ple. In  the  first  case  it  was  distinctly  left  to 
the  jury  to  say  whether  the  notes  were  received 
in  payment  or  not;  they  returned  that  they 
were,  and  the  court  held,  that  though  it  wok 
an  old  debt,  yet  the  assignee,  having  received 
them  in  payment,  held  them  for  value.  The 
same  doctrine  is  held  in  Swift  v.  Tyson,  which 
was  an  undisputed  case  of  absolute  payment  of 
an  old  debt.  All  that  is  decided  by  those  two 
cases  is,  that  it  is  immaterial  whether  the 
note  is  given  at  the  inception  of  a  transaction, 
or  subsequently,  if  it  is  given  in  *abso-  [*410 
lute  payment.  In  that  case,  the  assignee  holds 
it  for  value.  It  is  true  that  there  are  some  dicta 
thrown  out  in  the  case  of  Swift  v.  Tyson,  which 
require  explanation  and  perhaps  limitation ;  for 
example,  at  page  20,  is  said:  "We  are  pre- 
pared to  6ay  that  receiving  a  note  in  payment 
of,  or  as  security  for,  a  pre-existing  debt  is  ac- 
cording to  the  known  usual  course  of  trade  and 
business."  This  certainly  cannot  be  intended 
to  mean  that  if  the  note  is  received,  not  in  pay- 
ment, not  in  pursuance  of  an  original  arrange- 
ment, and  not  for  any  new  consideration, it  can 
be  held  against  the  true  owner.  The  court  cer- 
tainly do  not  intend  to  overrule  the  doctrine  of 
Chief  Justice  Marshall  in  the  case  of  Coolidgev. 
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Payson  (2  Wheat.  ,66),  which  is  quoted  and  relied 
upon  in  the  per  curiam  opinion  in  this  very  case 
of  Swift  v.  Tyson.  That  memorable  judge  says, 
that  although  a  note  may  be  taken  for  a  pre- 
existing debt,  yet  "  in  all  such  cases  the  person 
who  receives  such  a  bill  in  payment  of  a  debt 
will  be  prevented  thereby  from  taking  other 
means  lo  obtain  the  money  due  him. "  That  is, 
the  payment  must  be  an  extinguishment  of  so 
much  of  the  pre-existing  debt.  So  in  the  case 
of  Brush  v.  Seribner  (11  Conn.  R.,  S88),another 
case  on  which  this  court  relies  for  their  doc- 
trine in  Swift  v.  Tyton.  Extinguishment  as 
well  as  payment  is  considered  essential  to  give 
validity  to  the  transfer  of  a  note  assigned  for  a 
pre-existing  debt.  The  dictum,  therefore,  in 
Swift  v.  Tyson  is  not  to  be  understood  as  con- 
flicting with  the  doctrine  of  these  two  cases. 

The  cases  in  18  Wend.,  505;  12  Wend.,  598; 
•10  Wend.,  85,  and  other  cases  in  the  New  York 
courts,  are  considered  by  this  court,  in  Swift  v. 
Tyton,  as  maintaining  the  doctrine  that  notes 
transferred  in  payment  of  preexisting  debts 
were  not  valid  in  the  hands  of  the  holder.  This, 

1  apprehend,  is  not  the  doctrine  they  support. 
They  must  be  taken  in  connection  with  the 
doctrine  pre-established  in  the  Court  of  Errors 
(Murray  v.  Oouverneur  etal.,  2  Johns.  Cases,' 
441),  "that  a  bill  shall  not  be  a  discharge  of  a 
precedent  debt,  unless  so  expressly  agreed  be- 
tween the  parties."  Taken  in  this  connection, 
the  doctrine  they  decide  is,  that  payment  with- 
out extinguishment  is  not  available  to  the 
holder  against  the  equitable  owner,  which  is 
precisely  the  doctrine  of  Marshall,  in  CooUdge 
v.  Payton.  The  dispute  is  nothing  but  a  re- 
vival of  the  old  question.  What  is  payment? 
That  is,  what  is  payment  and  extinguishment? 
And  what  is  merely  contingent  payment?  And 
the  New  York  courts  have  taken  Lord  Holt's 
side  of  the  question.  In  the  case  of  Ward  v. 
Means  (2  La.  Raym.,  980)  that  eminent  judge 
remarked:  "Taking  a  note  is  sometimes  pay- 
ment when  a  part  of  the  original  transaction, 
but  paper  is  no  payment  when  a  precedent 
debt.  I  am  of  opinion  and  always  was  (not- 
withstanding the  noise  and  cry  that  it  is  the  use 
of  Lombard  Street,  as  if  the  contrary  opinion 
would  blow  up  Lombard  Street),  that  the  ac- 
ceptance of  such  a  note  is  not  actual  payment; 
for  when  such  a  note  is  given  in  payment  it  is 
-411*]  always 'intended  to  be  taken  on  this 
condition,  to  be  payment  if  the  money  be  paid 
thereon  in  convenient  time." 

The  dictum  under  consideration  not  only  says 
receiving  a  note  in  payment,  but  "  as  security 
for  a  pre-existing  debt,  is  according  to  the 
known  usual  course  of  trade  and  business." 
The  court  here  must  mean  to  restrict  the  re- 
ceiving it  as  security  to  the  cases,  1.  Where  it 
is  a  part  of  the  original  agreement;  2.  Where 
some  new  consideration  is  given. 

The  peculiar  province  of  this  species  of  paper 
is,  to  facilitate  the  exchanges  of  value  from 

Slace  to  place,  and  from  person  to  person;  to 
e  deposited  as  collateral,  though  a  possible,  is 
not  an  appropriate  or  natural  function  of  bills 
of  exchange,  any  more  than  it  is  of  money. 
(Bay  v.  Coddington,  5  Johns.  Ch.,  54;  Collins 
v.  Martin.l  Bos.  &  Pull.,648;  Coggs  v.  Bernard, 

2  Ld.  Ravm.,  917;  Harrisburg  Bank  v.  Meyer, 
«  Serg.  &  Rawle,  587;  Evans  v.  Smith,  4  Binn., 

866.) 
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Whether  money  or  bills  of  exchange  are  de- 
posited as  collateral  security,  the  transaction  a 
not  governed  by  the  laws  which  govern  the 
payment  of  money,  or  the  negotiation  of  bub, 
but  by  the  ordinary  laws  which  govern  pledget 
or  pawns.  (Story  on  Bailments,  p.  198,  sec. 
290;  Assigns  of  Horseman  v.  Eden,  1  Boa.  & 
Pull.,  398.) 

Three  principles  of  that  law  apply: 

1.  The  depositor  or  pledger  can  pledge  no 
more  or  greater  interest  than  he  has  in  the  prop- 
erty pledged.  (Code.,  lib.  8,  tit.  16,1.  ft;Hoart 
v.  Parker,  2  T.  R.,  876;  1  Dane's  Abr..  ch.  17. 
art.  4,  sec.  7;  Story  on  Bailments,  p.  214,  sec. 
22;  Ibid.,  p.  215,  sec.  324.)  [Bills  of  exchange 
are  said  to  be  an  exception  to  this  rule.  The 
exception  is  believed  to  relate  to  the  power,  not 
the  right,  of  transferring  the  property.] 

2.  The  absolute  legal  title  is  not  changed, 
the  pledger  receiving  nothing  but  a  special 
property,  amounting  to  a  lien  for  his  advance, 
together  with  a  right  of  possession.  (Story  on 
Bailments,  p.  197,  sec.  287.) 

An  advance  bona  fide  made  upon  property 
improperly  pledged  may  be  required  to  be  re- 
turned. (Cortelyou  v.  Lansing,  2  Caines'  Cas. 
Er.,  200;  South  Sea  Co.  v.  Duneomb,  2  Strt . 
919;  2  Kent's  Com.,  450;  1  Dane's  Abr.,  cb. 
17,  art.  4,  sec.  9.)  But  if  no  consideration  be 
advanced,  none  can  be  required. 

8.  The  contract  of  pledge  is  a  distinct  and 
substantive  contract,  and  requires  a  legal  mo- 
tive or  consideration  to  support  it,  as  much  &» 
any  other. 

The  conclusion  is  that  the  court,  by  the  word 
"payment"  in  the'jiktum,  in  Swift  v.  Tyton,  be- 
fore referred  to,  mean  payment  and  extinguish- 
ment, not  contingent  payment;  and  the  expres- 
sion "may  be  received  as  security,"  must  be 
qualified  by  adding,  but  it  cannot  be  held 
against  the  equitable  ow"ner  unless  it  was  part 
of  the  original  contract  or  induced  by  some  new 
consideration. 

*But  it  is  believed  the  court  will  not  [*413 
be'  called  upon  to  investigate  this  subject 
There  are  other  sufficient  grounds  for  affirming 
the  judgment.  We  hasten,  therefore,  to  reply  to 
the  objections  to  the  charge  of  the  court  below. 

The  charge  is,  in  substance,  "  that  if  Steven- 
son (one  of  the  partners)  made  and  assigned  the 
notes  on  his  own  account,  without  the  consent 
of  his  partners,  and  Stinson  &  Campbell  (the 
assignors  of  the  plaintiff)  knew  it,  ana  if  Per- 
rine  retired  from  the  firm  before  the  notes  bear 
date,  and  Stinson  &  Campbell  knew  it  when 
they  took  the  notes,  that  the  jury  must  then  find 
for  the  defendant  Perrine." 

This  charge  is  justified  by  three  considera- 
tions. 

1st.  By  the  statute  of  Alabama,  which  au- 
thorizes the  defendant  to  file  a  sworn  plea 
denying  the  execution.  (Toul.  Dig.,  ch.  10, 
sec.  3,  p.  462.)  This  is  construed  to  operate  a* 
notice  to  the  plaintiff,  and  throw  the  burden  of 
proof  upon  him.  (Roltton  v.  Click  et  at,  1 
Stew.,  526.)  The  plaintiff  has  gone  to  trial 
without  any  replication,  which  is  cooatroed  a 
direct  denial  of  all  the  material  facta  stated  in 
the  plea.  (Lucas  v.  Hitchcock,  2  Alabama  R, 
287.)  What,  then,  were  the  facts  put  in  issue 
by  the  plea  and  denial?  1.  That  Perrine  with- 
drew from  the  firm  In  December,  1885,  and 
Stinson  &  Campbell  knew  it    2.  That  the  not* 
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was  Dot  made  at  the  time  of  its  date.  8.  That 
it  did  not  come  into  the  hands  of  Stinson  & 
Campbell  till  after  the  17th  May,  1886.  4. 
That  he  did  not  make  the  note. 

It  was  certainly  incumbent  on  him  to  prove 
all  the  affirmative  facts  which  he  asserted  by 
joining  issue.  For  instance,  he  asserts  that  the 
notes  were  in  the  possession  of  Stinson  &  Camp- 
bell before  the  17th  of  May.  This  is  an  essen- 
tial fact;  for  if  Stevenson  delivered  them  after 
publication  that  the  partnership  was  dissolved, 
made  on  the  23d  of  April,  1886,  the  notes  never 
received  any  vitality  from  the  firm.  One  of 
the  partners  had  no  more  power  to  bind  them 
after  dissolution  than  one  who  had  never  been  a 
partner.  {Bell  v.  Morrison,  1  Peters.  871; 
Tombeckbee  Bank  v.  Dumell,  5  Mason,  56.)  He 
makes  no  attempt  to  prove  his  assertion.  He 
does  not  make  out  his  case.  Of  course  the  court 
would  have  been  justified  in  nonsuiting  him  in 
the  first  place,  or  in  subsequently  telling  the 
jury  to  find  for  defendant. 

2d.  The  state  of  the  pleadings  warranted 
the  charge.  A  plea  denying  the  making  is  au- 
thorized by  statute,  but  its  form  is  not  pre- 
scribed. He  chooses  to  join  issue  instead  of 
replying  over.  He  thereby  binds  himself  down 
to  the  single  point  that  Perrine  made  the  notes; 
to  prove  which  he  must  show  either  that  he 
signed  them  himself,  or  that  he  authorized 
some  one  else  to  do  it.  But,  so  far  from  prov- 
ing this,  the  proof  is  they  were,  made  by  Stev- 
enson, without  authority,  long  after  Perrine 
had  withdrawn  from  the  firm.  If  he  had  in- 
tended to  hold  Perrine  by  reason  of  his  laches 
413*]  in  not  *advertising  his  withdrawal,  he 
should  have  replied  that  specially  to  Perrine's 
sworn  plea  of  non  est  factum. 

3d.  The  charge  is  justified  by  the  statute  of 
Alabama,  which  enables  the  defendant  to  set 
up  the  same  defenses  against  the  assignee  of  a 
note  as  he  could  have  made  against  the  assign 
or,  if  the  note  bad  not  been  assigned.  (Toul. 
Dig.,  cli.  2,  p.  69.)  This  extends  to  all  legal 
defense*.  (Rolston  v.  Uliek  et  al.,1  Stewart, 
526.)  And  the  law  has  been  construed  to  apply 
to  notes  negotiable  and  payable  in  bank,  if  not 
held  by  the  bank.  (M  'Murran  v.  Soria  et  al., 
4  How.  (Miss.)  Rep.,  154.) 

A  similar  law  prevails  in  most  of  the  new 
and  less  commercial  States  and  has  been  found 
to  work  well  in  practice.  The  business  world 
has  undergone  a  wonderful  change  within  the 
last  century.  Bonds,  bills  single,  and  many 
other  common  law  instruments  have  disappear- 
ed; their  occurrence  is  almost  as  rare  as  that 
of  the  mammoth,  or  of  the  mastodons  of  old. 
All  kinds  of  business  are  now  transacted  by 
notes  of  hand.  The  farmer  gives  his  note  to 
the  merchant,  the  laborer  to  the  farmer,  the 
client  to  the  lawyer;  but  the  technicalities  of 
commercial  paper  have  not  been  so  extensively 
introduced;  and  if  the  rigorous  rules  of  the 
counting-house  are  to  be  applied  to  the  notes  of 
the  farmer  and  of  the  roughhewer  of  the  wilder- 
ness, the  most  widespread  injustice  will  be  the 
consequence. 

Mr.  Parke,  in  reply,  said  that  the  argument 
drawn  from  the  construction  of  the  statute  of 
Alabama  was  not  in  the  brief  of  the  opposing 
counsel,  and  had  been  suddenly  sprung  upon 
the  court.  The  volume  containing  the  entire 
law  not  in  court,  and  was  produced  very  re- 
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cently.  But  it  did  not  cover  the  ground  con- 
tended for  by  the  other  side,  which  was  that 
an  indorsee  was  placed  precisely  upon  the  same 
footing  with  a  payee.  The  law  of  1812,  it  is 
true,  allows  payments  and  set-offs  to  be  pleaded 
if  they  existed  before  an  assignment  was  made. 
But  subsequent  laws  vary  this. 

It  appears  to  be  admitted  by  the  argument 
upon  the  other  side,  that  the  case  depends  on 
Strader's  evidence.  But  is  he  a  good  witness? 
It  is  said  that  we  made  great  efforts  to  have 
process  served  upon  him  for  the  purpose  of 
disqualifying  him.  But  it  was  our  interest  to 
make  him  a  defendant.  He  has  never  become 
a  bankrupt,  and  ought  to  bear  his  share  in  pay- 
ing the  debts  of  the  partnership.  If  he  had 
withdrawn  in  fact  from  active  participation  in 
its  affairs,  others  continued  to  carry  on  the 
same  business  under  the  same  name  until  the 
23d  of  April,  1886. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court : 

The  plaintiff  brought  his  action  as  the  second 
indorsee  of  two  promissory  notes  in  favor  of 
E.  Stevenson,  purporting  to  be  signed  by 
Strader,  Perrine  &  Co.,  which  partnership 
consisted  of  Daniel  *P.  Strader,  James  [*4l4 
Perrine,  E.  Stevenson,  and  John  H.  Wood- 
cock. The  notes  were  assigned  by  Stevenson 
to  Stinson  &  Campbell,  of  New  Orleans,  and 
by  them  to  the  plaintiff.  Stevenson  died  be- 
fore the  commencement  of  the  suit,'  and  the 
process  was  served  only  on  Perrine  and  Wood- 
cock. At  the  fall  term  of  1842,  Woodcock 
pleaded  a  discharge  under  the  bankrupt  law, 
and  Perrine  pleaded  that  the  partnership  of 
Strader,  Perrine  &  Co.  commenced  in  Novem- 
ber, 1835,  and  that  in  December  of  the  same 
year  he  withdrew  from  it.  That  at  the  time  of 
leaving  the  firm  he  sold,  for  one  thousand  dol- 
lars, his  interest  to  Stevenson,  who,  by  Stinson 
A  Campbell,  through  one  Primrose,  paid  him 
the  above  sum ;  and  that  they  knew  of  his.  with- 
drawal. That  the  notes  were  antedated,  and 
were  not  in  possession  of  Stinson  &  Campbell, 
or  assigned  to  them,,  till  after  the  17th  of  May, 
1836. 

Issues  being  joined  on  these  pleas,  the  case 
was  submitted  to  a  jury,  who  found  in  favor 
of  Perrine,  and  that  Woodcock  had  been  dis- 
charged under  the  bankrupt  law. 

The  questions  for  decision  arise  on  a  bill  of 
exceptions,  taken  by  the  plaintiff. 

The  plaintiff  proved  by  the  deposition  of 
Hood,  that  Stevenson  was  a  member  of  the 
firm  of  Strader,  Perrine  &  Co.,  and  that  he  ex- 
ecuted the  notes,  and  that  they  are  dated  before 
any  public  notice  was  given  of  the  dissolution 
of  the  firm.  That  the  firm  of  Stinson  &  Camp- 
bell were  indebted  to  the  plaintiff,  in  a  large 
sum,  in  the  summer  of  1831 ;  and  that  in  part 
payment,  the  notes,  before  maturity,  were  as- 
signed to  him,  for  which  a  credit  on  their  ac- 
count was  entered.  And  here  the  plaintiff's 
evidence  closed. 

The  defendant  (Perrine)  proved  "that  he 
withdrew  from  the  firm  the  6th  of  December, 
1885.  but  that  there  was  no  public  advertise- 
ment, giving  notice  of  the  dissolution  of  the 
firm,  until  the  23d  of  April,  1886,  although  the 
fact  was  known  to  Stinson  &  Campbell  at  the 
time  of  Perrine's  withdrawal." 

1035 


Digitized  by 


Google 


414 


SuTHBKB  COUBT  OF  THB   UNITED  STATKB. 


1846 


'  The  defendant  also  proved,  by  John  Test, 
that  in  August,  1836,  he  saw  in  the  hands  of 
the  plaintiff's  agent  an  account  current  between 
him  and  the  firm  of  Stinson  &  Campbell;  that 
he  madeacopy  of  the  same,  which  he  produced, 
and  from  which  it  appeared  that  no  credit  had 
been  entered  for  the  notes  sued  on. 

The  plaintiff's  counsel  moved  the  court  to 
exclude  from  the  jury  all  testimony  as  to  the 
transaction  between  Stevenson  and  the  firm  of 
Stinson  &  Campbell,  or  between  Stevenson  and 
the  other  members  of  the  firm  of  Btrader,  Per- 
rine  &  Co. ,  there  being  no  proof  of  any  notice  to 
the  plaintiff  of  any  of  these  matters  insisted  on 
by  the  defendant  in  his  defense.  But  the  court 
overruled  the  motion,  and  "instructed  the  jury, 
that  if  they  believed  the  said  notes  were  made 
by  Stevenson,  without  the  knowledge  and  con- 
sent of  his  partners,  and  that  he  passed  them 
415*]  off  to  the  said  Stinson  &  "Campbell 
without  the  knowledge  or  consent  of  his  part- 
ners, and  that  if  the  said  Stinson  &  Campbell,  at 
the  time  of  their  receiving  the  notes,  knew  that, 
prior  to  that  time,  to  wit,  on  the  6th  of  Decem- 
ber, 1885,  Perrine  had  withdrawn  from  said 
firm,  and  was  not  then  a  partner,  and  that  if  it 
was  also  proved  to  them  that  the  said  notes 
were  passed  to  the  said  Stinson  &  Campbell  by 
Stevenson,  for  his  individual  benefit,  and  not 
for  the  interest  and  benefit  of*the  said  firm,  and 
that  this  was  known  to  the  said  Stinson  & 
Campbell  when  they  received  the  said  notes, 
that  then  the  jury  must  find  for  Perrine,  the 
defendant."  To  the  above  ruling  and  instruc- 
tion, exceptions  were  taken  by  the  plaintiff. 

From  the  instruction  of  the  court,  it  appears 
the  notes  in  controversy  were  considered  as 
governed  by  the  law  merchant.  By  the  Ala- 
bama statute  of  1812  (Clay's  Dig.,  881),  the 
assignee  of  "  bonds,  obligations,  bills  single, 
promissory  notes,  and  all  other  writings  for  the 
payment  of  money."  may  sue  in  his  own  name; 
but  all  equities  and  grounds  of  defense  remain 
open  as  fully  as  though  the  instrument  had  not 
been  assigned,  until  the  defendant  had  notice 
of  the  assignment.  But  by  the  Act  of  1828 
(Clay's  Dig..  883),  it  is  provided  "that  the  same 
remedy  on  bills  of  exchange,  foreign  and  in- 
land, and  on  promissory  notes  payable  in 
bank,  shall  be  governed  by  the  law  merchant, 
as  to  days  of  grace,  protest  and  notice";  and, 
by  the  succeeding  section,  all  other  contracts 
for  the  payment  of  money,  &c.,  are  made  "as- 
signable as  heretofore,  and  the  assignee  may 
maintain  such  suit  thereon  as  the  obligee  or 
payee  could  have  done,  whether  it  be  debt, 
covenant,  or  assumpsit." 

The  phraseology  of  this  section  would  seem 
to  place  all  other  instruments,  for  the  payment 
of  money,  &c.,  on  a  different  footing  from 
those  described  in  the  preceding  section.  The 
provision  of  that  section  appears  only  to  relate 
to  the  remedy  on  bills  of  exchange  and  prom- 
issory notes  payable  at  bank  under  the  law 
merchant,  as  regards  the  days  of  "  grace,  pro- 
test, and  notice.  But  as  the  following  section 
defines  the  rights  of  the  assignee  of  "  all  other 
contracts  in  writing  for  the  payment  of  money, 
&c,  it  may,  perhaps,  be  fairly  inferred  that 
the  Legislature  intended  the  negotiability  and 
character  of  the  instruments  above  named 
should  be  regulated  by  the  general  commercial 
law.  Such  seems  to  be  the  opinion  of  the  8u- 
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preme  Court  of  Alabama.  In  the  case  of  Mc- 
Donald v.  Hunted  (3  Alabama  Rep.,  297),  it 
was  held.  "  that  a  note  made  negotiable  and 
payable  at  bank  is  not  subject  to  offset,  in  the 
hands  of  a  bona  fide  indorsee,  who  has  acquired 
it  previous  to  maturity,  although  it  has  never 
been  negotiated  at  the  bank  where  it  is  made 
payable."  Also  in  Beat  v.  Bennett  (6  Alabami 
Rep.,  156),  the  same  principle  is  recognized. 

However  fairly  Stevenson  may  have  acted 
in  the  execution  of  these  notes  payable  to 
himself,  it  is  clear  that  he  could  not  have 
•sustained  on  them  an  action  at  law.  [*416 
A  partner  of  a  firm  cannot,  at  law,  sue  it,  for 
that  would  be  to  sue  himself.  But  a  bona  tie 
assignee  of  8tevenson  might  maintain  an  actum. 
(Jones  et  al.,  Assignees,  v.  Tales,  9  Bam.  & 
Cress.,  582:  Bosanquet  et  al.  v.  Wrag.  < 
Taunt.,  597;  Aubert  v.  Mate,  2  Bos.  &  Pull., 
371;  Smitfiv.  Lusher,  5  Co  wen,  688.)  Steven- 
son, in  executing  the  notes  to  himself,  under 
the  circumstances  proved,  committed  a  fraud 
against  his  partners;  and  this  fraud  was  greatly 
aggravated,  if,  as  alleged,  he  antedated  the 
notes  so  as  to  charge  Perrine  as  partner.  Th»t 
he  assigned  the  notes  to  Stinson  &  Campbell,  if 
for  any  consideration,  for  one  that  was  personal 
to  himself,  and  wholly  disconnected  with  the 
partnership,  is  not  controverted.  These  fact?, 
or  a  part  of  them,  of  which  Stinson  &  Camp- 
bell must  have  had  knowledge,  would  have 
defeated  a  recovery  by  them.  Every  "con- 
tract in  the  name  of  the  firm,  in  order  to  bud 
the  partnership,  must  not  only  be  within  the 
scope  of  the  business  of  the  partnership,  but 
it  must  be  made  with  a  party  who  has  no 
knowledge  or  notice  that  the  partner  U  acting 
in  violation  of  his  obligations  and  duties  to 
the  firm,  or  for  purposes  disapproved  of  by 
the  firm,  or  in  fraud  of  the  firm."  (Story  oo 
Partnership,  193.)  This  rule  as  well  applies  to 
the  indorsement  of  negotiable  instruments  ss 
to  other  contracts. 

But  the  fraud  of  Stevenson  and  the  knowledge 
of  that  fraud  by  Stinson  &  Campbell,  do  not 
necessarily  defeat  the  plaintiff's  action.  And 
the  charge  of  the  court  on  this  point  was 
clearly  erroneous.  If,  before  the  maturity  of 
the  notes,  in  the  due  course  of  business,  and 
without  any  knowledge  of  the  circumstance 
of  their  execution  ana  first  indorsement,  the 
plaintiff  received  them,  he  may  be  entitled  to 
recover,  notwithstanding  the  fraud.  By  "  form- 
ing a  partnership,  the  partners  declare  tb<m- 
selves  to  the  world  satisfied  with  the  good  faith 
and  integrity  of  each  other,  and  impliedly  un- 
dertake to  be  responsible  for  what  they  will 
respectively  do  within  the  scope  of  the  pirlirer- 
ship  concerns."  (Story  on  Partnership,  161.) 
On  this  principle,  the  firm  is  bound  for  the 
frauds  committed  by  one  of  its  partners. 
Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third  person,  the  rale  is 
just,  that  he  shall  suffer  who  reposed  the 
higher  confidence  and  credit  in  such  person. 

But  if  the  plaintiff  received  these  notes  after 
their  maturity,  be  holds  them  subject  to  all  the 
defenses  which  might  have  been  set  up  again** 
them  in  the  bands  of  Stinson  &  Campell.  Or, 
if  he  received  them  out  of  the  ordinary  conn* 
of  business,  without  consideration,  or  under 
circumstances  which  authorize  an  inference 
that  he  had  knowledge  of  the  fraud  in  their 
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execution  or  their  first  indorsement,  he  cannot 
recover.  These  are  matters  of  evidence  for 
the  jury. 

The  testimony  of  John  Test,  which  was  ex- 
417*]  cepted  to,  we  think  *was  rightfully 
admitted.  He  proved  that,  in  August,  1836,  he 
taw  in  the  hands  of  an  agent  of  the  plaintiff 
an  account  current  between  him  and  the  firm 
of  Stinson  &  Campbell.  That  he  copied  the 
account,  which  copy  he  exhibited,  and  from 
which  it  did  not  appear  that  a  credit  had  been 
entered  for  the  notes  in  controversy.  As 
this,  compared  with  the  evidence  of  the  plaint- 
iff, might  conduce  to  disprove  the  consideration 
alleged  to  have  been  paid  for  the  notes  by  the 
plaintiff,  it  was  properly  admitted.  The  rele- 
vancy of  the  deposition  of  Charles,  which  was 
also  excepted  to,  is  not  very  apparent.  It  shows 
that  Stinson  &  Campbell,  in  1836,  drew  a  large 
amount  of  drafts  on  the  plaintiff,  in  part  pay- 
ment of  drafts  which  he  had  previously  drawn 
on  them.  This  drawing  and  redrawing  con 
siituted  no  part  of  the  account  current  spoken 
of  by  Test,  but  at  the  foot  of  the  account  a 
memorandum  was  made  of  these  drafts.  As 
this  deposition  conduced  to  show  the  nature  of 
the  accounts  between  the  plaintiff  and  the  firm 
of  Stinson  &  Campbell,  no  very  strong  objection 
is  perceived  to  its  admission  as  evidence.  It 
could  not  have  misled  the  jury. 

The  deposition  of  Strader,  which  was  also 
excepted  to  by  the  plaintiff,  was  not  admissible 
under  the  decisions  of  this  court.  He  was  one 
of  the  firm  of  Strader,  Perrine  &  Co.,  and  bis 
testimony  conduced  to  show  the  fraud  of  Ste- 
venson in  the  execution  of  the  notes.  In  the 
case  of  The  Bank  of  the  United  State*  v.  Dunn, 
(6  Peters,  57),  this  court  said:  "It  is  a 
well  settled  principle,  that  no  one,  who  is  a 
party  to  a  negotiable  note,  shall  be  permitted, 
by  his  own  testimony,  to  invalidate  it.  The 
same  principle  was  held  in  Bank  of  Metropolis 
v.  Jones  (8  Peters,  12).  This  was  decided  in 
the  case  of  Walton  et  al.,  Assignees  of  Sutton,  v. 
Shelley  (1  TermR.,  296);  and  although  that  de- 
cision was  overruled  by  the  King's  Bench  in 
the  case  of  Jordaine  v.  Lashbrooke  (7  Term  R., 
601),  this  court,  in  the  cases  cited,  and  in  sev- 
eral subsequent  cases,  have  established  the 
rale  as  above  stated.  In  the  State  courts  there 
is  a  great  diversity  of  judgment  on  this  point. 

Strader  was  a  party  on  the  record,  and  that 
rendered  him  an  incompetent  witness.  (Scott 
v.  Lloyd,  12  Peters,  149;  Stein  v.  Bowman  et  al., 
13  Peters,  219.) 

Upon  One  whole,  the  judgment  of  the  Circuit 
Court  it  reversed,  and  a  venire  de  novo  awarded. 

Mr.  Justice  Catron  : 

In  this  case  my  opinion  is  founded  on  con- 
siderations that  differ  so  much  from  those  pro- 
ceeded on  in  the  principal  opinion,  that  I  am 
under  the  necessity  of  stating  my  own  views, 
or  of  dissenting,  which  I  am  not  prepared  to 
do. 

In  the  first  place,  Stevenson  had  been  one  of 
the  firm  of  Strader,  Perrine  &  Co.  He  made 
the  note  payable  to  himself  and  signed  the 
name  of  the  firm  to  it.  Being  both  a  maker 
418*]  and  the  payee,  the  *note  was  void  on  its 
face,  or  at  least  could  have  no  legal  effect; 
when  negotiated,  that  is,  when  it  was  indorsed 
by  Stevenson,  and  sold  to  Stinson  &  Campbell, 
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it  could  only  become  a  binding  instrument  in 
their  hands  on  Strader,  Perrine  &  Co.,  as  Stin- 
son &  Campbell  could  enforce  payment.  The 
time  of  negotiation,  therefore,  is  the  true  date 
of  the  note. 

It  is  in  proof  that  the  firm  of  Strader,  Per- 
rine &  Co.  was  dissolved  on  the  23d  of  April, 
1836,  and  that  the  usual  advertisement  was 
then  made  of  the  fact.  This  bound  all  persons 
who  had  not  had  previous  dealings  with  the 
firm;  nor  is  there  any  proof  found  in  the  rec- 
ord showing  that  either  Stinson  &  Campbell,  or 
Smyth,  the  plaintiff,  had  had  any  such  dealings. 
If  the  note  was  negotiated,  therefore,  to  Stin- 
son &  Campbell,  after  the  dissolution  of  the 
Partnership,  it  was  void,  and  does  not  bind 
'errine,  inasmuch  as  Stevenson  had  no  power 
to  bind  him. 

2.  Perrine  is  proved  to  have  withdrawn  from 
the  firm  in  December,  1835.  But  as  no  regular 
notice  was  given  of  this  fact,  it  rests  on  him 
to  bring  home  knowledge  of  it  to  the  holder  of 
the  paper.  If  Stinson  &  Campbell  had  knowl- 
edge, when  they  took  the  note  from  Stevenson, 
then  they  could  not  have  recovered  from  Per- 
rine on  it. 

So,  again,  if  Stinson  &  Campbell  took  the 
note  from  Stevenson  in  discharge  of  the  indi- 
vidual debt  of  the  latter,  they  could  not  re- 
cover from  Perrine,  whether  he  was  or  was 
not  a  partner  at  the  date  of  its  negotiation. 
The  proof  of  either  of  these  events  is  imposed 
on  the  plaintiff.  But  having  shown  either  of 
the  two  last  circumstances,  then  the  plaintiff  is 
bound  to  prove  "under  what  circumstances, or 
for  what  value,  he  became  the  holder."  I 
need  only  refer  to  Chitty  on  Bills,  9th  ed.,  648, 
for  the  established  rule.  If  the  plaintiff  fails 
to  show,  in  such  case,  that  he  came  by  the 
note  in  the  due  course  of  trade,  and  before  it 
fell  due,  then  the  defendant  is  entitled  to  a 
verdict. 

3.  In  regard  to  the  question  of  the  compe- 
tency of  Strader's  evidence,  I  have  found  much 
difficulty.  The  competency  of  Strader  to  de- 
pose, in  the  principal  opinion,  is  held  to  be 
governed  by  the  cases  of  United  States  Bank  v. 
Ihinn  (6  Pet.,  51),  and  Bank  of  Metropolis  v. 
Jones  (8  Pet.,  12).  In  the  one  case,  Carr,  the 
first  indorser,  was  introduced  by  the  second 
indorser,  Dunn,  who  was  sued  to  make  out  a 
defense.  In  the  second  case,  Jones,  the  in- 
dorser and  defendant,  introduces  Mr.  Blake, 
the  maker  of  the  note,  to  establish  a  defense; 
and,  in  each  instance,  this  court  held  that  the 
witness  was  incompetent  to  invalidate  the  ne- 
gotiable paper  to  which  he  was  a  party;  and 
the  decision  in  Walton  v.  Shelley  (I  Term  R., 
296)  was  followed.  Of  this  case,  Mr.  Chitty 
says  (669):  "Though  it  was  formerly  held 
that  no  party  should:  be  permitted  to  give  testi- 
mony to  invalidate  an  instrument  he  had 
signed,  a  contrary  rule  now  prevails";  and 
refers  to  Bent  v.  Baker  (3  Term  R.,  86),  and 
*  Jordaine  v.  Lashbrooke  (7  Term  R,  P419 
601).  "The  general  rule  is,"  says  Chitty, 
"  that  it  is- no  objection  to  the  competency  ofa 
witness,  that  he  is  also  a  party  to  the  same  bill 
or  note,  unless  he  be  directly'  interested  in  the 
event  of  the  suit,  and  he  be  called  in  support 
of  such  interest;  or  unless  the  verdict,  to  ob- 
tain which  his  testimony  is  offered,  would  be 
admissible  evidence  in  his  favor  in  another 
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suit."  This  was  the  principle  on  which  the 
cases  of  Bent  v.  Baker  and  Jordaine  v.  Lash- 
brooke  proceeded.  By  the  statute  of  3  and  4 
Wm.  IV.,  ch.  42,  sec.  26,  for  the  amendment 
of  the  law,  the  rule  was  enlarged,  so  as  to  let 
in  parties  to  negotiable  paper  as  witnesses  for 
or  against  whom  the  verdict  and  judgment 
might  be  evidence,  the  statute  providing  that 
the  record  should  not  be  evidence  for  or 
against  them.  And  thus  the  law  of  evidence, 
in  this  regard,  now  stands  in  the  courts  of 
Great  Britain.  It  is  also  settled,  and  had  been, 
long  before  1832,  when  the  decision  in  The 
Bank  of  the  United  State*  v.  Dunn  was  made, 
in  a  large  majority  of  the  States  of  this  Union, 
in  accordance  with  the  principles  laid  down  in 
Jordaine  v.  Lashbrooke,  and  Bent  v.  Baker; 
and  the  question  now  is  for  this  court  to  deter- 
mine how  far  the  United  States  circuit  courts, 
when  acting  in  the  States,  shall  enforce  the 
doctrine  laid  down  in  Dunn's  case,  and  which 
was  very  properly  applied  in  that  of  Jones. 
The  decision  is,  "That  no  man  who  is  *a 
party'  to  the  note  or  bill  shall,  by  his  own 
evidence,  invalidate  it."    But  suppose  he  is  no 

ny  to  it,  and  that  his  name  has  been  put  an 
r  to  it,  by  forgery,  and  he'  is  called  on  by 
another  to  establish  that  the  defendant's  name 
was  forged,  as  well  as  that  of  the  witness,  is  he 
then  competent?  He  gave  no  credit  to  the 
paper;  and,  if  the  evidence  of  all  those  who 
could  prove  the  defense  is  cut  off  by  the  mere 
name  appearing,  nothing  more  would  be  re- 
quired to  effectuate  the  fraud  than  to  put  on 
the  names  of  all  persons  who  could  prove  the 
fraud.  In  such  an  instance,  I  feel  sure  the 
rule  laid  down  by  this  court  does  not  apply. 
Nor  can  I,  satisfactorily  to  my  own  mind, 
distinguish  the  case  put  from  one  where  a 
fraudulent  note  is  made  in  the  name  of  a  Arm, 
by  one  of  the  original  partners,  after  the  dis- 
solution of  the  partnership,  when  he  had  no 
authority  to  use  the  name  of  those  he  attempts 
to  bind.  Indeed,  it  is  difficult  to  say  that 
Stevenson  was  not  guilty  of  forgery,  if  he 
made  the  notes,'  and  passea  them  off  to  Stinson 
&  Campbell,  after  the  dissolution  of  the  part- 
nership, in  discharge  of  his  own  debt,  and 
with  the  intention  to  defraud  his  former  part- 
ners. In  the  cases  that  have  heretofore  come 
before  this  court,  the  witnesses  proved  in  ad- 
vance that  they  gave  credit  to  the  paper,  by 
signing  their  names;  and  that  they  were, 
beyond  dispute,  parties  to  it,  as  well  as  the 
defendant. 

The  principle  assumed  in  Walton  v.  SheUey 
is  in  violation  of  one  of  the  most  familiar  and 
general  principles  of  evidence  known  to  courts 
of  justice;  that  is  to  say,  that  any  person  of 
420*]  sufficient  *age  and  sanity  can  be  a  com- 
petent witness  to  depose  in  any  cause  where  he 
is  not  directly  interested  in  the  event  of  the 
suit.  To  this  rule  there  are  exceptions,  but 
they  are  almost  uniformly  favorable  to  the 
admission  of  the  testimony,  are  of  compara- 
tively recent  origin,  founded  on  experience, 
and  conducive  to  the  due  administration  of 
justice  in  a  high  degree. 

Again,  the  Act  of  May  19,  1888,  declares 
that  "the  forms  and  modes  of  proceeding  in 
suits  in  the  courts  of  the  United  States  (in 
States  admitted  into  the  Union  since  1789).  in 
those  of  common  law,  shall  be  the  same  in 
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each  of  those  States  respectively  as  are  now 
used  in  the  highest  court  of  original  and  gen- 
eral jurisdiction  of  the  same." 

That  the  court  below  proceeded,  in  the  id- 
mission  of  Strader  as  a  witness,  according  to 
the  modes  of  proceeding  in  the  circuit  courts 
of  the  State  of  Alabama,  is  not  questioned. 
The  method  and  manner  of  administering 
justice  in  the  State  courts  is  the. mode  referred 
to  in  the  act  of  Congress,  as  I  understand  it; 
and  I  cannot  resist  the  conclusion  that  the 
modes  prescribed  by  the  act  of  Congress  to  the 
federal  courts  held  in  that  State  embrace  the 
rules  in  regard  to  the  competency  of  evidence; 
without  evidence  there  can  be  no  proceedings; 
rules  for  its  admission  are  indispensable:  these 
rules  must  be  derived  from  some  authority; 
from  statutes  they  cannot  be,  and  therefore 
Congress  has  said  the  State  courts  shall 
furnish  them  to  the  foreign  tribunals  admin- 
istering the  laws  there;  and  this  for  the  plain 
reason  that  the  measure  of  justice  shall  be  the 
same  in  the  foreign  that  it  is  in  the  domestic 
tribunals,  and  evidence  is  the  measure  of  jus- 
tice in  great  part. 

There  can  be  no  objection  to  the  competency 
of  Strader  because  he  was  a  party  of  record 
The  original  writ  issued  against  him  and  Per- 
rine  jointly;  but  Strader  was  not  found,  and  i 
nolle  prosequi  was  entered  as  to  him,  and  Per- 
rine  was  declared  against  alone. 

I  concur  that  the  charge  of  the  Circuit  Court 
was  erroneous  in  so  far  as  it  assumed  that  the 
instruments  sued  on  were  subject  to  the  same 
equities  in  the  hands  of  Smyth  that  they  were 
when  held  by  Stinson  &  Campbell.  Tlie 
courts  of  Alabama  have  construed  the  statute] 
of  that  State  affecting  negotiable  paper,  and 
held  they  did  not  appty  to  notes  payable  in 
bank;  of  which  description  are  the  ones  sued 
on.  The  charge,  therefore,  violated  the  com- 
mercial rule,  that  the  innocent  indorsee  takes 
the  paper  discharged  of  a  previous  infirmity. 

Cited-Poot,  688. 


•ISABELLA  L.  MACKAT,  Executrix  [#481 
of  James  Mackat;  ZENO  MACK  AT. 
GEORGE  ANTHONY  MACKAT.  JAMES 
BENNETT  MACKAT,  REUBEN  COLE 
MAN  and  ELIZA  LUCT,  His  Wire. 
WILLIAM  COLEMAN  and  AMELIA 
ANN,  his  Wife,  LOUIS  GUTON  and 
MART  CATHERINE,  his  Wife.  DAVID 
BOWLES  add  JULIA  JANE,  his  Wire, 
amd  ISABELLA  LOUISE  MACKAT,  by 
Isabella  L.  Mackat,  her  Guardian. 
v. 
PATRICK  M.  DILLON. 

Jurisdiction — decision  of  State  courts  on  admis- 
sibility of  evidence  affecting  titles— pritatf 
survey  not  binding. 

The  Jurisdiction  of  this  court,  when  s  tats  t» 
brought  up  from  a  Statu  court  under  the  twenly- 
flfth  section  of  the  Judiciary  Act,  does  not  extend 
to  questions  of  evidence  ruled  by  that  court,  no- 
lees  It  Is  sought  to  give  such  evidence  effect  for 

Howabd  4- 


Digitized  by 


Google 


1846 


Mackay  et  al.  v.  Dillon. 


421 


other  purposes  over  which  this  court  has  juris- 
diction. 

Coder  the  Act  of  1806,  providing  for  the  appoint- 
ment of  commissioners  to  examine  anJ  decide  on 
certain  claims  to  land,  and  the  Act  of  1812,  oon- 
Snning  those  claims.  Congress  did  not  Intend  to 
adopt  the  boundary  lines  of  the  claims  according' 
to  the  surveys  which  had  been  laid  before  the 
commissioners;  nor  adopt,  for  any  purpose,  the 
evidence  which  had  been  presented  to  the  board. 

A  decision  of  the  court  below,  cutting  off  all 
proof  of  the  correctness  or  inoorrcctness  of  such 
surveys,  was  therefore  erroneous. 

A  survey,  made  at  the  Instance  of  the  inhabitants 
of  St.  Louis,  tor  the  purpose  of  presenting-  their 
daim  to  commons,  in  due  form,  to  the  board  of 
commissioners,  was  In  Its  nature  a  private  sur- 
rey, not  binding  on  the  United  States,  and  having 
no  binding  influence  on  the  title  of  subsequent 
litigants. 

By  what  description  of  surveys  the  United  States 
are  bound,  and  those  claiming  under  tbem  gov- 
erned, reference  la  made  to  a  preceding  case  in 
this  volume,  of  Jourdan  and  Landry  v.  Barrett 
(ante,  p.  1M».  and  for  the  effect  of  a  legal  survey  of 
the  commons  of  St.  Louis,  to  the  succeeding  case 
of  Les  BoJs  v.  Bramell. 

THIS  case  was  brought  up  from  the  Supreme 
Court  of  the  State  of  Missouri  by  a  writ 
of  error  issued  under  the  twenty-fifth  section 
of  the  Judiciary  Act. 

The  suit  was  originally  brought  in  the  Cir- 
cuit Court  (State  court)  for  the  County  of  St. 
Louis,  but  the  venue  changed  to  the  County  of 
St.  Charles. 

It  was  an  ejectment,  brought  by  the.heirs  of 
Mackay  against  Dillon,  to  recover  a  tract  or 
parcel  of  land  in  the  County  of  St.  Louis,  con- 
taining two  hundred  arpents  or  more,  bounded 
on  the  north  by  land  formerly  belonging  to 
Aguste  Chouteau,  called  the  Mill  tracts;  on 
the  south  by  land  formerly  belonging  to 
Anthony  Soulard;  deceased ;  on  the  east  by  the 
road  leading  from  the  city,  of  St.  Louis  to  the 
village  of  Carondelet;  on  the  west  by  land  for- 
merly of  the  royal  domain. 

As  the  instruction  asked  by  the  defendant, 
and  granted  by  the  court,  referred  to  the  copy 
of  the  claim  given  in  evidence,  it  is  necessary 
to  set  forth  the  whole  of  this  evidence  upon 
which  the  claim  of  the  defendant  rested;  and 
also  to  state  the  title  of  the  plaintiffs. 

The  plaintiffs  showed  title  as  follows: 

1st.  Mackay's  will,  the  production  of  which 
was  afterwards  rendered  unnecessary,  by  the 
admission  of  the  defendant,  that  the  plaintiffs 
were  the  wife  and  children  and  sons-in-law  of 
James  Mackay,  deceased. 
422*]  *2d.  The  admission  of  the  defendant, 
that,  at  the  commencement  of  the  suit,  he  had 
in  his  possession  thirty  acres,  part  of  the  tract 
is  the  declaration  described,  all  of  which,  thus 
in  his  possession,  laid  west  of  the  eastern  line 
of  the  tract  claimed  as  the  commons  of  St. 
Louis,  and  was  embraced  in  the  survey  of  the 
commons  as  made  by  James  Mackay  in  the 
year  1806. 

Sd.  Mackay's  petition  for  a  concession,  and 
the  order  of  the  lieutenant-governor  thereupon, 
both  in  1799,  and  a  Survey  in  1803. 

4th.  Proceedings  of  the  board   of  commis- 


Nors.— As  to  parol  evidence  to  explain  and  limit, 
and  to  show  miMtake  to  surveys  and  plats  of  land,  see 
ootetoMoIvor  v.  Walker, 9  Cranch,  173;  and  note 
to  Watts  v.  Lindsey,  7  Wheat.,  158. 

At  to  when  natural  object*  govern,  and  when 
needle  in  survey*,  see  note  to  Newsom  v.  Pryor,  7 
Wheat,  7. 
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sionere  established  by  the  Act  of  Congress 
passed  on  the  2d  of  March,  1805. 

5th.  Proceedings  under  the  Act  of  Congress 
passed  on  the  18th  of  June,  1812. 

0th.  Extracts  from  the  decision  of  Mr.  Bates, 
under  the  same  act. 

7th.  Proceedings  of  the  board  of  commis- 
sioners established  by  the  Acts  of  Congress 
passed  on  the  9th  of  July,  1882,  and  2d  of 
March,  1883. 

8th.  The  Act  of  Congress  passed  on  the  4th 
of  July,  1886. 

9th.  The  certificate  of  the  surveyor  of  the 
public  lands,  dated  the  5th  of  December,  1840.      v 

10th.  The  deposition  of  Soulard. 

11th.  Proof  of  the  location  and  value  of  the 
land. 

These  points  will  be  taken  up  in  order. 
Nothing  more  need  be  said  with  regard  to  the 
first  and  second. 

8.  Mackay's  petition  for  a  concession,  the 
order  of  the  lieutenant-governor,  and  survey. 

"  To  Don  Charlet  Dehautt  Delattut,  Lieutenant- 

Oovernor  and  Commander -in-  Chitf  of  Upper 

Louisiana. 

"James  Mackay,  commandant  of  St.  Andre, 
of  Missouri,  has  the  honor  to  represent,  that, 
having  often  sundry  reports  to  make  to  govern- 
ment, on  which  account  his  presence  is  re- 
quired"ln  this  town,  he  would  wish  to  have  a 
place  of  residence  in  the  same;  therefore,  con- 
sidering that  all  the  town  lots  are  conceded,  he 
has  the  honor  to  supplicate  you  to  have  the 
goodness  to  grant  to  him,  to  the  south  of  this 
town,  a  vacant  tract  of  land  of  about  two  hun- 
dred and  some  arpents  in  superflcie,  which 
tract  of  land  is  bounded  as  follows:  To  the 
north,  by  the  land  of  Mr.  Anguste  Chouteau; 
to  the  south,  by  lands  of  Mr.  Antoine  Soulard; 
to  the  east,  by  the  public  road  going  from  this 
town  to  Carondelet;  and  to  the  west,  by  his 
majesty's  domain.  The  petitioner,  confiding 
in  your  justice,  hopes  that  his  zeal  for  his 
majesty's  service,  and  the  small  salary  which 
he  enjoys,  shall  be  strong  motives  in  the  opin- 
ion of  a  chief  who,  like  you,  makes  his  happi- 
ness consist  in  distributing  favors  to  the  officers 
who  have  the  honor  to  serve  under  his  orders. 
♦In  this  belief,  he  hopes  to  obtain  of  [*423 
your  justice  the  favor  which  he  solicits. 

"  Jacque  Mackay. 

'•  St.  Louis,  October  9, 1799." 

"St.  Lotus,  of  Illinois,     » 
October  9,  1799.  f 

"  Cognizance  being  taken  of  the  foregoing 
memorial  of  Mr.  James  Mackay,  and  due  at- 
tention being  paid  to  his  merits  and  good  serv- 
ices, the  surveyor  of  this  Upper  Louisiana, 
Don  Antonio  Soulard,  shall  put  the  interested 
party  into  possession  of  the  land  which  he  so- 
licits, in  the  place  designated  in  this  memorial, 
and  this  being  executed,  he  shall  draw  a  plat 
of  his  survey,  delivering  the  same  to  the  party, 
with  his  certificate,  in  order  that  it  shall  serve 
to  him  to  obtain  the  concession  and  title  in 
form,  from  the  intendant-general.  to  whom 
alone  corresponds,  by  royal  order,  the  distribut- 
ing and  granting  all  classes  of  lands  of  the  roy- 
al domain.        Carlos  Dehatjlt  Delassus. 

"Truly  translated. 

'•  St.  Louis,  20th  February,  1888. 

•'  JuLrqs  De  Mtm." 
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Translation  of  the  Spanish  Survey. 

"  The  bounds  and  corners  are  all  indicated 
on  the  survey.  All  the  line  trees  are  marked 
with  a  blaze  above,  and  two  notches  below, 
and  the  right  and  left  blazed  only.  Marked  in 
book  A,  fol.  65,  No.  94. 

"  Don  Antoino  Soulard,  particular  surveyor 
of  Upper  Louisiana,  certify  that,  on  the  24th 
of  this  present  year,  in  virtue  of  the  decree 
which  accompanies  of  the  Lieutenant-Governor 
and  sub-delegate  of  the  royal  estate,  Don  Carlos 
Dehault  Delassus,  in  date  of  the  month  of  Oc- 
/  tober,  of  the  year  1799,  I  went  to  the  land  of 
Don  Santiago  Mackay,  the  admeasurement  of 
Which  I  have  taken  in  presence  of  the  propri- 
etor and  of  the  neighbors  who  bound  thereon, 
with  the  perch  of  Paris  of  eighteen  feet  long, 
according  to  the  custom  adopted  in  this  province 
of  Louisiana,  and  without  regarding  the  varia- 
tions of  the  needle,  which  is  seven  (7)  degrees 
and  thirty  (80)  minutes,  as  appears  by  the  plat 
that  precedes;  which  land  is  situate  to  the  south 
of  the  little  river  of  the  mills,  situate  near  the 
town  of  St.  Louis,  bounding  north  by  the  lands 
of  Don  Auguste  Chouteau ;  south,  in  part,  by 
another  piece  of  land  of  Don  Antonio  Soulard 
and  the  royal  domain ;  east,  in  part,  by  the  laud 
of  Don  Auguste  Chouteau,  and  by  the  royal 
road  from  the  town  to  the  village  of  Car^ndelet ; 
west,  by  the  lands  of  the  royal  domain;  and  in 
order  that  it  may  appear  when  fitting,  I  give 
the  present  with  t)ie  plat  that  precedes,  in 
which  are  indicated  the  dimensions  and  natural 
and  artificial  limits  which  surround  the  said 
land.  St.  Louis,  of  Illinois,  17th  of  December, 
1802. 
"  Antonio  Soulard,  Particular  Surveyor." 

424*]  *4.  Proceedings  of  the  board  of  com- 
missioners established  by  the  act  of  Congress, 
passed  the  2d  of  March,  1805. 

This  act  provided  for  the  appointment  of 
three  persons,  who  should  examine  and  decide 
on  all  claims  submitted  to  them,  and  report  the 
result  to  the  Secretary  of  the  Treasury,  who 
was  directed  to  communicate  it  to  Congress. 

"July22d,  1806. 

*'  The  board  met  agreeably  to  adjournment. 
Present:  The  Honorable  John  B.  C.  Lucas, 
Clement  B.  Penrose,  and  James  L.  Donaldson, 
Esquires. 

"James  Mackay,  claiming  two  hundred 
arpents  of  land,  or  thereabouts,  situate  in  the 
fields  of  St.  Louis,  produces  a  concession  from 
Charles  D.  Delassus,  dated  October  9th,  1799, 
and  a  survey  of  the  same,  dated  the  24th  of 
November,  and  certified  the  17th  of  December, 
1802. 

"  Auguste  Chouteau,  being  duly  sworn,  says, 
thai  the  said  tract  of  land  was  surveyed  in  1804 
or  1805;  that  he  never  heard  of  a  concession 
having  been  granted  for  the  same  until  the  sur- 
vey was  taken ;  that  the  said  tract  is  adjoining 
a  tract  claimed  by  the  witness,  and  that  the 
same  interferes  with  a  tract  claimed  by  the  in- 
habitants of  St.  Louis  as  a  common.  The 
board,  from  the  above  testimony,  are  satisfied 
that  the  aforesaid  concession  is  antedated.  On 
motion,  adjourned  to  tomorrow,  9  o'clock  A. 
M.  (See  minutes,  No.  1,  pp.  412,  418,  417, 
and  419.)" 
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"Friday,  July  81st,  1807.    8  o'clock. 

"  The  board  met  agreeably  to  adjournment 
Present:  The  Honorable  John  B.  C.  Locas, 
Clement  B.  Penrose,  and  Frederick  Bates,  In- 
quires. James  Mackay,  claiming  about  two 
hundred  and  eighty-two  arpents  in  the  common 
of  St.  Louis,  produces  a  concession  from 
Charles  Dehault  Delassus,  dated  the  9th  of  Oc- 
tober, 1799.  Survey  and  certificate  dated  toe 
17th  of  December,  1802.  Laid  over  for  de- 
cision.. The  board  adjourned  until  to-morrow. 
9  o'clock.  John  B.  C.  Lucas. 

"  Clement  B.  Pexbobe, 
"  Frederick  Bates. 

"  (See  book  No.  8,  pp.  19-21.)  " 

"Saturday.  November  4th,  1809. 

"Board  met.  Present:  John  B.  C.  Lock, 
Clement  B.  Penrose,  commissioners.  James 
Mackay,  claiming  two  hundred  and  eighty-two 
arpents  of  land,  situate  on  the  commons  of  St 
Louis.  (See  book  No.  1,  p.  417;  book  No.  3. 
p.  21.)  It  is  the  opinion  of  the  board  thtt  this 
claim  ought  not  to  be  confirmed.  Board  ad- 
journed till  Monday  next,  9  o'clock  A.  M. 
"  John  B.  C.  Lucas, 
"  Clkmbnt  B.  Penrose. 

"(See  book  No.  4,  pp.  185-187.)" 

*5.  Proceedings  under  the  Act  of  [*425 
the  18th  of  June,  1812. 

'•     "St.  Louis,  December  28th,  1818. 

"James  Mackay  claims  about  thirty  arpents 
of  land  near  the  town  of  St.  Louis,  produces  i 
concession  from  Charles  D.  Delassus,  Lieu- 
tenant-Governor, for  about  two  hundred 
arpents,  dated  the  9th  of  October,  1799.  Sur- 
vey of  two  hundred  and  eighty-eight  arpenU, 
17th  of  December,  1802  (certified). 

"M.  P.  Leduc-  as  agent  of  claimant, 
abandons  all  but  about  thirty  arpents;  the  part 
abandoned  supposed  to  be  comprehended  bj 
the  survey  of  the  commons.  It  appearis: 
from  the  minutes,  book  No."  1,  p.  417,  that  no 
testimony  has  been  introduced  on  the  merits 
of  this  claim.    A  witness  is  now  admitted. 

"  Antoino  Soulard,  duly  sworn,  says  thai 
this  claim  was  granted  to  claimant  by  C.  D. 
Delassus,  Lieutenant-Governor,  on  the  recom 
mendation  of  his  successor,  Z.  Suedeau,  who 
had  promised  the  same.  It  was  surveyed  under 
the  Spanish  Government,  and  has  ever  Aoa- 
been  considered  as  property  of  claimant 
that  corn  was  raised  on  premises  for  claimant, 
during  three  or  four  of  the  last  years. 

"  Note.  No  more  abandoned  than  may  fall 
within  the  commons,  should  they  be  confirmed. 
(See  Bates'  minutes,  pp.  116,  117.)" 

6.  Extracts  from  the  decision  of  Mr.  Bale* 
under  the  same  act,  and  Act  of  3d  March. 
1813. 

Plaintiffs  then  read  in  evidence  extracts 
from  Bates'  decision,  opinions  of  the  recorder 
of  land  titles  for  Missouri  territory,  as  to 
claims  entered  under  Act*  of  13th  June,  1812. 
and  proven  before  1st  January,  1814,  as  pro- 
vided by  the  Act  of  the  8d  of  March,  1818, 
comprehending  also  the  claims  in  the  late  d» 
trict  of  Arkansas,  which,  by  Act  of  Sd 
August,  1818,  were  permitted  to  be  entered 
until  1st  January,  1814,  and  proven  until  1st 
July,  1814,  together  with  the  extensions  of 
quantity  provided  by  fourth  section  of  Act  of 
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3d  Much,  1818.  and  confirmations  under  the 
Act  of  12th  April,  1814. 


Con.   fr.   C.    Delassus,    Lt.l"  58 
Gov.,  Oth  Oct,  1779,  for  about     oa 
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426*]  •'•Rrcordbb's  Office,  ) 

St.  Louis,  Mo.,       [ 
December,  5th,  1840.  ) 

"  I  certify  the  above  to  be  truly  extracted 
from  page  86  of  book  No.  2,  except  the  cap- 
tion, which  is  truly  copied  from  page  1  of 
book  No.  1,  being  two  of  the  five  small  books, 
with  the  following  indorsement  on  the  first, 
and  also  on  the  firth  book,  believed  to  be  in 
the  handwriting  of  Frederick  Bates,  to  wit: 

"  These  five  small  books  are  originals  in  the 
proper  handwriting  of  the  undersigned,  being 
his  decisions  on  land  claims  since  the  adjourn- 
ment of  the  late  board.  These  were  arranged 
and  fairly  transcribed  for  report  to  the  com- 
missioner of  the  general  land  office,  but  not 
yet  recorded  in  the  books,  because  they  have 
no  authority  till  sanctioned  by  govern- 
ment. Frederick  Bates, 

"  Recorder  of  Land  Titles. 

"  8t.  Louis,  November  1st,  1815. 

"All  od  file  in  this  office. 

'•  F.  R.  Conway, 
"U.  S.  Recorder  of  Land  Titles  in  the 
State  of  Missouri." 

This  decision  the  plaintiffs  alleged  to  have 
been  confirmed  by  the  Act  of  29th  April,  1816. 
(3  LiU.  &  Brown's  ed.,  828.) 

7.  Proceedings  of  the  board  of  commission- 
ers, established  by  the  Acts  of  9th  July,  1888, 
and  2d  March.  1888. 

The  Act  of  1832  authorized  commissioners 
to  examine  all  the  unconfirmed  claims  to  land 
in  Missouri,  &c.,  to  class  them,  and,  at  the 
commencement  of  each  session  of  Congress 
during  said  term  of  examination,  lay  before 
Howabd  4,  U.  8.,  Book  11. 


the  commissioner  of  the  general  land  office  a 
report  of  the  claims  so  classed,  &c. ,  to  be  laid 
before  Congress  for  their  final  decision  upon 
the  claims  contained  in  the  first  class.  The 
Act  of  1838  directed  the  commissioners  to  em- 
brace every  claim  to  a  donation  of  land,  held 
in  virtue  of  settlement  and  cultivation. 

Plaintiffs  then  read  in  evidence,  from  the 
report  of  the  recorder  and  commissioners  for 
the  adjustment  of  land  titles  in  Missouri,  under 
the  Acts  of  Congress  of  the  9th  of  July,  1882, 
and  2d  of  March,  1838,  printed  by  authority  of 
Congress,  all  under  the  head  of  No.  64  (James 
Mackay  claiming  two  hundred  and  more  ar- 
pents),  pp.  174-177  of  said  report. 

"Monday,  February  18th,  1833. 

"F.  R.  Conway,  Esq.,  appeared  pursuant  to 
adjournment,  having  been  authorized,  by  a 
resolution  of  the  board  of  commissioners  of  the 
1st  of  December  last,  to  receive  evidence. 
James  Mackay,  by  his  legal  representatives, 
claiming  two  hundred  and  more  arpents — it 
being  a  special  location.  (See  book  B,  pp.  433, 
484;  minutes,  No.  1,  p.  417;  minutes  of  re- 
corder, p.  117).  The  claimant  further  refers 
to  book  B,  p.  486,  in  order  to  show  that  the 
claim  for  the  commons  of  St.  Louis  does  not 
interfere  with  this  'claim ;  also,  to  book  [*427 
No.  5,  p.  552.  Produces  a  paper  purporting 
to  be  a  concession  from  Carlos  Dehault  Delas- 
sus, dated  October  9,  1799.  (See  Bates'  de- 
cision, p.  86.) 

"M.  P.  Leduc,  being  duly  sworn,  salth,  that 
the  signature  to  concession  is  in  the  proper 
handwriting  of  the  said  Carlos  Dehault 
Delassus.  (Book  No.  3,  p.  21;  No.  4,  p.  186.) 
For  further  testimony  of  M.  P.  Leduc  in  be- 
half of  this  claim,  see  next  claim  below. 
Antoine  Soulard,  claiming  two  hundred  and 
four  arpents  forty -eight  perches,  to  wit:  de- 
ponent further  says  that  he  informed  Mr.  Sou- 
lard that  in  case  he  would  abandon  the  part  of 
his  claim  which  was  included  in  the  commons 
of  St.  Louis.  Mr.  Bates  would  confirm  the 
balance  of  said  claim;  thereupon  Soulard  called 
upon  Mr.  Bates,  and  made  the  abandonment, 
upon  which  Bates  confirmed  the  part  of  said 
claim  which  lies  east  of  the  common,  and  at 
the  same  time,  Soulard,  as  agent  for  Mackay, 
made  the  same  abandonment  on  Mackay's 
claim,  and  that  since  that  time  Soulard  told 
the  deponent  that  Mackay  disapproved  of  said 
abandonment,  and  that  he,  the  said  deponent, 
never  acted  as  agent  for  Mackay  in  said  claim; 
that  he  does  not  know  that  Soulard  ever  was 
authorized  by  Mackay  to  make  said  abandon- 
ment; that  since  the  time  of  said  abandonment, 
Mackay  remained  as  ostensible  owner  and 
claimant  of  said  land ;  that  he  built  thereon  a 
house,  and  lived  and  died  in  it.  The  deponent 
further  says,  that  what  he  understands  by 
these  claims  interfering  with  the  commons  of 
St.  Louis,  is  the  part  of  said  claims  including 
in  the  survey  of  said  commons,  made  by 
Mackay  in  1806,  as  recorded.  Deponent  be- 
lieves that  taxes  were  paid  by  Mackay  and 
Soulard  on  said  lands  until  1820;  and  that  the 
part  of  Mackay's  claim  which  was  not  con- 
firmed was  sold  under  an  execution  as  being 
the  property  of  said  Mackay.  Adjourned  until 
to-morrow,  at  10  o'clock  A.  M. 

"F.  R.  Conway." 

(See  book  No.  6,  pp.  102-104,  and  107.) 
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"Thursday,  November  7th,  1888. 

"The  board  met  pursuant  to  adjournment. 
Present:  L.  F.  Linn,  A.  G.  Harrison,  F.  R. 
Conway,  .commissioners.  James  Mackay  claim- 
ing two  hundred  and  more  arpents.  (See  p. 
103  of  this  book.)  The  board,  after  minutely 
examining  the  original  papers  in  this  case,  see  no 
cause  for  entertaining  even  the  suspicion  of 
the  concession  being  antedated,  as  expressed  by 
the  former  board,  and  they  are  unanimously 
of  opinion  that  this  claim  ought  to  be  confirm- 
ed to  the  said  James  Mackay,  or  to  his  legal 
representatives,  according  to  the  concession. 
The  board  adjourned  until  to-morrow,  9 
o'clock  A.  M.  L.  F.  Linn, 

"F.  R.  Conway, 
"A.  G.  Harrison. 

(See  book  No.  6,  pp.  304,  806,  and  307.) 

428*]     *8.  The  Act  of  Congress  passed  4th 
July,  1836. 

By  this  act,  Congress  confirmed  the  decisions 
in  favor  of  land  claimants  made  by  the  above 
commissioners,  saving  and  reserving,  however, 
to  all  adverse  claimants  the  right  to  assert  the 
validity  of  their  claims  in  a  court  or  courts  of 
justice;  and  the  second  section  declared,  that 
if  it  should  be  found  that  any  tract  or  tracts 
thus  confirmed,  or  any  part  thereof,  had  been 
previously  located  by  any  other  person  or  per- 
sons under  any  law  of  the  United  States,orhad 
been  surveyed  or  sold  by  the  United  States,  the 
present  act  should  confer  no  title  to  such  lands 
in  opposition  to  the  rights  acquired  by  such  lo- 
cation or  purchase,  &c.,  &c. 

9.  The  certificate  of  the  surveyor  of  the  pub- 
lic lands,  dated  5th  December,  1840,  accom- 
panying which  was  a  plat. 

"  St.  Louis,  5th  of  December,  1840. 

"  The  above  plat  of  survevNo.  8,123,  contain- 
ing 225  and  ten  one  hundredth  acres.in  the  name 
of  James  Mackay,  or  his  legal  representatives,  is 
correctly  copied  from  the  approved  plat  on  file 
in  this  office.  The  said  survey  is  the  tract  con- 
firmed to  said  James  Mackay,  or  his  legal  rep- 
resentatives, by  the  Act  of  Congress  approved 
the  4th  of  July,  1886,  entitled  'An  Act  con- 
firming claims  to  land  in  the  State  of  Missouri, 
and  for  other  purposes,'  it  being  No.  54  in  the 
report  of  the  commissioners  referred  to  in  the 
above  designated  act  of  Congress.  No  separate 
survey  has  been  made  of  the  thirty  arpents  of 
said  tract,  confirmed  by  an  Act  of  Congress  ap- 
proved the  29th  of  April,  1816. 

"  William  Milburn, 

"  Surveyor  of  the  Public  Lands  of  the  States 
of  Illinois  and  Missouri." 

10.  The  deposition  of  Soulard. 

Plaintiffs  then  read  in  evidence  the  deposi- 
tion of  Garlon  Soulard,  namely : 

"  We  do  hereby  agree,  that  the  deposition  of 
James  G.  Soulard  be  taken  on  this  30th  of 
November,  1839,  to  be  read  in  evidence  in  the 
trial  of  a  certain  cause  now  pending  in  the  Cir- 
cuit Court  of  St.  Charles  County,  State  of  Mis- 
souri, wherein  the  heirs  of  James  Mackay,  de- 
ceased, are  plaintiffs,  and  Patrick  M.  Dillon  is 
defendant.  On  the  part  of  the  plaintiffs,  L.  B. 
Lawlets;  H.  B.  Gamble  for  defendant.  James 
G.  Soulard,  of  lawful  age,  being  produced, 
sworn,  and  examined  on  the  part  of  the  plaint- 
iffs, on  his  oath  says,  I  was  very  well  acquainted 
with  the  late  James  Mackay,  who  died  at  his 
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residence  in  St.  Louis  County,  in  the  fall  or 
winter  of  1823  or  1824;  I  think  in  1823.  He 
left  several  children,  who  are  still  living; 
namely,  Zeno,  Eliza, wife  of  Reuben  Coleman, 
Catherine,  wife  of  Louis  Guyon,  Julia,  wife  of 
David  Bowles,  Antoine,  James,  Amelia  Aon, 
wife  of  William  Coleman,  Louisa,  lately  mar- 
ried to  some  person  in  Kentucky,  whose  name 
is  Baker,  *as  I  am  informed ;  he  also  [*429 
left  a  widow,  who  is  still  living;  her  name  is 
Isabella  L.  Mackay.  The  residence  of  James 
Mackay,  and  where  he  died,  is  part  of  the 
building  now  known  as  the  convent,  in  the 
south  part  of  the  city  of  St.  Louis.  The  con- 
firmed part  of  the  tract  of  land  on  which  said 
house  is  built  is  outside  and  east  of  the  line  of 
the  St.  Louis  Commons;  that  all  the  land  there 
inclosed  and  occupied  by  Mr.  Mackay,  at  the 
time  of  his  death,  was  east  of  the  commons. 
He  had  about  three  acres  inclosed  (as  near  as  I 
can  remember).  The  part  occupied  by  him  was 
understood  to  be  that  part  of  said  land  which 
was  confirmed  to  Mr.  Mackay.  Mr.  Mackay  left 
a  will  and  appointed  executors;  namely.  An 
thony  Soulard,  my  father,  Isabella  L  Mackay, 
the  widow,  and  Zeno  Mackay,  under  cer- 
tain conditions,  and  Gabriel  Long.  The  widow 
of  James  Mackay  remained  in  possession  of  the 
mansion  house,  after  the  death  of  her  husband, 
two  or  three  years,  I  think,  by  herself  and  her 
tenants;  after  she  ceased  to  occupy  it,  I  think 
Mr.  Mullanply  took  possession;  after  which 
time  neither  my  father  nor  Mr.  Mackay  ever 
had  possession  of  any  part  of  the  said  tract  as 
executors  of  James  Mackay. 

"James  G.  Soulard. 

"Sworn  to  and  subscribed,  before  me,  this 
30th  of  November,  A.  D.  1839. 

"  P.  W.  Walsh,  Justice." 

11.  Proof  of  the  location  and  value  of  the 
land. 

Plaintiffs  then  proved  that  land  in  the  pos- 
session of  Dillon  was  on  the  east  end  of  the 
United  States  survey  offered  in  evidence,  west 
of  the  dotted  line  representing  front  line  of 
commons;  that  the  land  on  the  extreme  west 
end  of  said  survey  was  worth  three  hundred 
dollars  per  acre,  and  increased  in  value  as  you 
proceed  east  in  said  survey,  and  that  the 
monthly  value  of  the  premises  in  possession  of 
Dillon  was  one  cent  per  month.  [Here  the 
plaintiffs  closed  their  case.] 

The  defendant,  to  sustain  his  title,  gave  in 
evidence  the  following  documents,  and  referred 
to  the  following  laws: 

1.  Proceedings  of  Syndics. 

2.  Survey  of  the  tract  claimed  as  commons, 
by  Mackay,  in  1806. 

8.  Proceedings  of  the  board  of  commissioners 
under  the  Act  of  Congress  passed  in  1805,  the 
same  law  which  was  referred  to  by  the  plaint- 
iffs, as  above  mentioned. 

4.  Act  of  Congress  passed  18th  of  Jose. 
1812. 

5.  Act  of  Congress  passed  26th  of  May,  1824. 
and  the  testimony  taken  under  it. 

6.  Act  of  Congress  passed  January  27. 18S1. 
*7.  Evidence  of  Pascal  Cerre.  [*4SO 
8.  Two  deeds  from  the  city  of  St  Louis  to 

Dent  and  Dillon  respectively. 
1.  Proceedings  of  Syndics. 
"We,  the  undersigned,  Syndics  named  by 
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the  meeting  of  inhabitants  holden  in  the  gov- 
ernment chamber,  the  23d  of  the  month  of  Sep- 
tember of  this  year,  1782,  by  Mr.  Don  Francis 
Cruzat,  Lieutenant  Colonel  Grad,  of  infantry, 
Commander-in-Chief  and  Lieutenant-Governor 
of  the  western  part  and  districts  of  the  Illinois, 
to  establish  fixed  and  unalterable  rules  for  the 
construction  and  maintenance  of  the  streets, 
bridges,  and  canals  of  this  village,  clothed  with 
the  authority  of  the  public,  which  have  selected 
us  for  these  ends,  have  determined  in  the  said 
government  chamber,  and  in  the  presence  of 
the  aforesaid  Mr.  D.  F.  Cruzat,  this  day,  the 
29th  of  the  same  month,  the  following, which  is 
to  be  regularly  conformed  to,  in  future. 

"  t.  There  shall  be  held,  the  first  day  of 
every  year,  in  the  government  chamber,  and  in 
the  presence  of  Monsieur,  the  lieutenant-gov- 
ernor, a  meeting  of  all  the  inhabitants  of  this 
post,  wherein,  by  a  plurality  of  voices,  there 
shall  be  named  two  Syndics,  who  shall  together 
('  unanimously ")  superintend  the  maintenance 
of  the  streets,  bridges,  and  canals  of  the  village, 
and  who  shall  be  obliged  to  cause  to  be  ob- 
served and  fulfilled  strictly  the  following  arti- 
cles: 

"2.  The  first  duty  of  the  Syndics,  immedi- 
ataly  after  their  election,  shall  be,  to  examine 
for  themselves  the  interior  locality  of  the  village, 
and  to  cause  without  delay  the  streets,  canals, 
and  bridges  to  be  repaired  by  the  persons  who 
are  bound  so  to  do,  and  whom  we  indicate  be- 
low; and  that  if  anyone  refuse  to  conform 
thereto,  thev  have  recourse  to  law  to  compel 
them  to  fulfill  an  object  so  indispensable  for  the 
public  convenience. 

"3.  All  the  inhabitants  fronting  upon  a 
street  along  which  a  run  (streamlet)  shall  pass 
shall  be  obliged  to  give  a  course  to  the  water 
to  the  Mississippi,  to  make  the  canals  and 
bridges  necessary  to  maintain  them,  and  keep 
the  streets  at  all  times  practicable  for  the  con- 
venience of  carriages  and  public  cars. 

"  4.  Besides  the  specifications  in  the  afore- 
going articles,  the  streets  in  general  shall  be 
repaired  and  maintained  in  good  condition  by 
the  proprietors  of  the  grounds  fronting  on 
them,  it  being  understood  that  those  opposite 
to  each  other  shall  co-operate  in  equal  portions, 
if  the  case  require  it. 

"6.  Finally,  the  little  river  bridge,  as  well 
as  all  the  roads  which  are  outside  of  the  village, 
shall  be  made  (and)  maintained  by  the  public. 

"  Done  and  passed  in  the  government  hall,' 
431*]  and  in  the  presence  *of  Monsieur,  the 
Lieutenant-Governor,  who  has  signed  with  us 
the  said  day  and  year  ut  supra. 

"Perrault. 

"  Bragbaux. 

"Cbrrb. 

"Rene  Kiercebaux. 

"Augusts  Chouteau. 

"  Chauvtn. 

"  Ordinary  mark  of  Joseph  M  Taillon. 
Joseph  X  Moinvijxe. 

( Signed)  "  Francis  Cruzat." 

"We,  the  undersigned  Syndics,  named  by 
the  rdeeting  of  the  inhabitants  which  was 
holden  in  the  government  chamber,  the  22d  of 
the  month  of  September  of  this  year,  1782,  by 
Monsieur  Don  Francis  Cruzat,  Lieutenant-Col- 
onel Grad,  of  infantry,  Commandant-in-Chief 
and  Lieutenant-Governor  of  the  western  part 
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and  districts  of  the  Illinois,  to  establish  fixed 
and  unalterable  rules  for  the  construction  and 
maintenance  of  the  inclosures  of  the  commons 
of  this  village,  clothed  with  the  authority 
which  elected  us  for  these  ends,  have  determined  * 
in  the  said  government  chamber  and  in  the 
presence  of  the  aforesaid  Mr.  Don  Francis 
Cruzat,  this  day,  the  29th  of  the  same  month, 
the  following,  whereunto  conformity  for  the 
future  shall  be  regularly  observed. 

"1.  The  first  day  of  every  year  there  shall 
be  named  publicly  in  the  government  chamber 
in  the  presence  of  Monsieur,  the  Lieutenant- 
Governor,  a  Syndic,  and  immediately  afterwards 
eight  arbiters,  who  shall  make  the  first  examina- 
tion of  the  inclosures  of  the  commons. 

"2.  The  inclosures  of  the  said  commons  shall 
be  made  and  completed  every  year  by  the  loth 
of  April,  at  the  latest,  and  shall  be  accepted 
by  the  eight  arbiters  the  first  Sunday  after  this 
fourth. 

"3.  The  aforesaid  arbiters  shall  not  accept 
the  inclosures,  unless  they  be  constructed  in 
such  manner  that  the  animals  cannot  escape 
from  the  common  and  do  damage  to  the  seed- 
ings  of  the  inhabitants. 

"4.  It  shall  be  the  duly  of  the  said  arbiters 
to  render  an  account  of  the  examination  of  the 
inclosures  which  they  shall  have  made  to  the 
Syndic,  who  thereupon  shall  immediately 
nominate  eight  others,  to  verify  the  exactness 
or  negligence  of  the  first.  And  if  there 
shall  be  found  inclosures  which  are  not 
in  the  condition  required  to  be  accepted,  and 
the  first  arbiters  shall  not  have  made  their 
report  thereof  to  the  Syndic,  they  shall  be  con- 
demned to  pay  a  fine  each  of  ten  pounds. 

"5.  Whensoever  it  shall  come  to  the  knowl- 
edge of  the  Syndic,  that  any  inclosure  is  not 
in  the  state  decreed  by  the  third  article  of  this 
"ordinance,  it  shall  be  his  duty  to  give  [*432 
notice  thereof  to  the  proprietor,  in  order  that, 
without  delay,  he  may  apply  to  it  the  proper 
remedy;  and  if  the  latter  shall,  through  caprice 
or  otherwise,  neglect  this  first  duty,  the  Syndic 
shall  cause  it  to  be  repaired  at  his  cost. 

"6.  If  the  lost  who  shall  have  made  the  visit 
of  examination  to  the  inclosure  shall  not  have 
given  notice  to  the  Syndic  of  the  condition  in 
which  he  shall  have  found  them,  and  if,  in  the 
interval  between  his  visit  and  that  which  is  sub- 
sequently to  be  made,  it  shall  be  proved  that 
the  animals  have  escaped,  and  that  they 
have  done  any  damage,  he  shall  be  forced  to 
pay  for  it;  and  if  it  happen  that  the  Syndic, 
having  been  warned  of  the  bad  condition  of 
the  inclosures,  shall  have  neglected  to  give 
notice  thereof  to  the  proprietors,  then  he  shall 
be  responsible  for  the  damage,  and  be  con- 
strained to  pay  it  himself.  In  like  manner,  in 
the  case  of  the  proprietors  of  the  inclosures 
having  been  notified  by  the  Syndic  to  go  and 
repair  them,  and  their  failure  to  do  so  immedi- 
ately, they  shall  undergo  the  same  penalty. 

"7.  If  it  happen  that  at  any  time  when  the 
animals  shall  have  escaped, and  shall  have  done 
damage,  that  several  inclosures  are  defective,in 
order  to  remedy  the  vexatious  consequences 
which  usually  result  from  similar  facts,  it  is 
ordered,  that  the  damages  be  paid  in  equal  por- 
tions by  those  whose  inclosures  are  defective. 
Nevertheless,  if  it  should  occur  that,  in  the  in- 
terval between  one  visit  and  another,  the  in- 
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closures  having  been  found  in  good  condition 
by  the  Syndic  or  other  persons  appointed  for 
that  purpose,  the  animals  shall  have  escaped 
through  any  breach  made  by  unknown  male- 
factors, or  from  any  other  unexpected  event, 
the  damage  following  thereupon  shall  rest  upon 
him  upon  whom  it  has  fallen. 

"8.  If  the  animals  which  shall  be  turned 
loose  come  to  be  taken  up  in  the  fields,  without 
the  owners  having  co-operated  in  their  egress, 
they  shall  not  be  held  to  pay  either  the  caption 
or  the  supposed  damage  which  they  may  have 
occasioned. 

"9.  Whensoever  it  shall  be  proven  that  the 
gate  keeper  shall  have  allowed  animals  of  any 
sort  whatever  to  escape,  by  his  negligence  or 
otherwise,  he  shall  be  forced  to  pay  the  damage 
which  may  be  done. 

"10.  So  soon  as  the  inclosures  shall  have  been 
accepted,  it  shall  not  be  permitted  to  any  person 
whatsoever  to  pass  over  them,  upon  pain  of 
paying  for  the  first  offense  ten  pounds,  and  for 
the  second  twentv-four,  and  suffer  an  imprison- 
ment of  twenty-four  hours. 

"11.  Malefactors  surprised  in  making  a 
breach  in  the  inclosures,  whether  to  pass  them- 
selves, or  to  allow  the  animals  to  pass,  what- 
soever be  the  motive,  shall  be  condemned  to 
pay,  besides  the  damages  they  may  have  caused, 
a  fine  of  fifty  pounds,  and  to  undergo  an  im- 
prisonment of  fifteen  days. 
433*]  *"12.  It  is  ordered,  that  all  those  who 
may  find  anyone  committing  the  crime  speci- 
fied in  the  preceding  article  shall  give  the 
promptest  advice  thereof  to  Monsieur,  the  Lieu- 
tenant-Governor, and  shall  themselves  conduct 
the  criminal  to  prison,  if  it  be  possible  for  them  to 
arrest  him;  but  if  anyone,  through  a  mistaken  in- 
dulgence, or  anyprivate  interest,  shall  not  strictly 
fulfill  this  duty,  and  if  it  shall  be  proven  that 
he  has  stated  to  other  persons  that  he  had  sur- 
prised anyone  in  such  case,  he  shall  be  reputed 
an  accomplice  in  the  crime,  and  condemned  to 
pay  the  same  fine  and  damages,  and  undergo 
the  same  privation,  as  hereinbefore  provided. 

'  '18.  The  proprietors  of  each  inclosure  shall 
be  obliged  to  place  thereupon  a  stamp,  with 
their  name  in  full,  under  penalty  of  fifteen 
pounds  fine. 

"14.  He  who  takes  a  horse  in  the  prairie,  to 
make  use  of  him,  without  the  consent  of  the 
master,  shall  be  condemned  to  pay  twenty-five 
pounds  fine,  and  punished  with  twenty-four 
hours'  imprisonment;  and  if  any  unlucky  acci- 
dent shall  befall  the  horse,  he  shall  pay  therefor 
according  to  the  estimate  which  shall  be  made 
thereof. 

"15.  If  horses  or  animals  tied  in  the  prairies 
break  their  rope,  and  come  to  be  taken  up  in 
the  fields,  he  who  takes  them  up  shall  receive 
five  pounds  per  head;  and  the  proprietor  of  the 
land  whereon  they  are  so  taken  shall  demand 
the  damages,  which  shall  be  assessed  to  him  by 
the  arbiters. 

"16.  Whensoever  it  shall  be  proven  that  any- 
one has  taken  the  rope  of  an  animal  fastened  in 
the  prairie,  he  shall  pay  ten  pounds  therefor, 
without  prejudice  to  the  five  pounds  for  the 
taking,  and  the  damages  which  he  shall  have 
occasioned,  according  to  the  estimate  of  the 
arbiters,  which  shall  be  made  thereof. 

"17.  It  shall  not  be  permitted  to  any  person 
whatever  to  tie  horses  or  other  animals  upon 
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the  lands  of  others,  without  their  consent; 
otherwise  the  owner  of  the  land  shall  seize  the 
animals,  and  exact  of  him  to  whom  they  be- 
long five  pounds  per  head,  and  shall  have  the 
right  to  claim  the  supposed  damages  which 
they  may  have  done. 

"18.  Whensoever  any  slaves  shall  be  found 
to  have  violated  any  of  the  foregoing  articles, 
their  masters  shall  pay  the  fines,  costs  of  taking 
up,  and  damages  prescribed ;  and  the  aforesaid 
slaves  shall  be  punished  with  the  lash,  accord 
ing  to  the  exigency  of  the  case. 

"19.  All  the  fines  shall  be  deposited  in  the 
hands  of  the  Syndic,  designated  by  the  lieut- 
enant governor,  of  the  two  who  shall  be  an- 
nually named,  for  the  police  and  maintenance 
of  the  village,  and  they  shall  be  convertible  to 
the  public  works  of  the  community. 

"Done  and  passed  in  the  government  haU.in 
the  presence  of  *tbe  aforesaid  lieu-  [*484 
tenant-governor,  who  has  signed  with  us  the 
same  day  and  year  ut  tupra. 

(Signed)   ■  "Perraum. 

"Cerbe. 

"Rene  KrsBCERArx. 
"Brageattx. 
"Ordinary  mark  of  "JH.  X  Tatlww. 
"JH    Pi  Modtvillk. 
"Chauvin. 

"Augusts   Chodtrac. 
"Franc.  Cbtjzat." 

2.  Survey  of  the  tract  claimed  as  commons, 
by  Mackay,  in  1806. 

"  I  do  certify  that  the  above  plat  represent* 
four  thousand  two  hundred  and  ninty-three 
arpents  of  land,  situated  joining  the  town  of 
St.  Louis  and  surveyed  by  me  at  the  request  of 
the  inhabitants  of  the  said  St.  Louis,  who 
claim  the  same  as  their  right  in  common,  ami 
at  whose  request  I  have  included  in  the  said 
common  seven  different  pretensions  of  differ- 
ent individuals,  as  appears  on  the  above  plot 
besides  those  which  are  unknown  to  me,  and 
not  surveyed.  Given  under  my  hand  at  St 
Louis,  the  23d  day  of  February,  1806. 

"James  Mackay. 

"Received  for  record,  St.  Louis,  27th  Feb- 
ruary, 1806.  Antoine  Socxard. 
"Surveyor-General  of  Territory  of  Louisiana." 

8.  Proceedings  of  the  board  of  commissJOB- 
ers,  under  the  Act  of  Congress  passed  in  1805 
(2  Litt.  &  Brown's  ed.,  824),  and^in  connectioo 
with  this  the  second  volume  of  American  State 
Papers  (Public  Lands,  649,  877). 

Copied  from  the  original  documents  on  file 
and  of  record,  in  book  B,  pages  486-488. 

"May  10th,  1806. 

"  The  board  met  agreeably  to  adjournment 
Present,  Honorable  Clement  B.  Penrose,  Esq. 

"  The  inhabitants  of  the  town  of  St.  Louis. 
claiming  four  thousand  two  hundred  and 
ninty-three  arpents  of  land  as  a  common,  pro- 
duce a  certificate  of  survey  of  the  same,  dated 
22d  of  February,  1806— a  set  of  regulations  of 
the  inhabitants,  having  for  object  the  keeping 
in  order  or  repairing  of  the  inclosure  ot  said 
commons,  and  imposing  penalties  on  such  s* 
should  neglect  or  refuse  to  repair  the  same. 
Said  regulations,  signed  by  the  then  Lieuten- 
ant-Governor Cruzat,  and  dated  September 
22d,  1782.  Auguste  Chouteau,  being  dor/ 
sworn,  says  that  the  inhabitant*  never  had  a 
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concession  for  said  commons.  That  he  has 
always  known  it  as  such,  although  of  a  much 
smaller  extent  at  first;  that  it  was  first  fenced 
in  the  rear  1764,  at  the  expense  of  the  inhab- 
435*]  itants,  who  'always  kept  it  in  repair; 
and  further,  that  every  person,  inhabitant  of 
the  village,  was  in  the  habit  of.  pasturing  his 
cattle  in  the  same,  and  of  cutting  wood ;  and 
further,  that  he  has  known  the  said  commons, 
as  surveyed  and  fenced,  for  upwards  of  fifteen 
rears  hence.  Gregoire  Sarpee  being  sworn,  says 
"that  he  arrived  in  the  country  about  nineteen 
or  twenty  years  .ago;  that  he  has  always  known 
said  commons  as  such;  that  the  same  had  then 
acquired  its  present  size;  that  when  he  arrived 
he  found  the  same  fenced  in,  and  that  every 
inhabitant  was  obliged,  under  certain  penalties, 
to  attend  to  and  make  such  repairs  as  the  said 
inclosure  or  fence  required;  and  further,  that 
Sylvester  Labbadie  having,  in  the  year  1792, 
obtained  a  concession  for  lands  forming  part  of 
paid  commons,  and  having,  In  consequence 
thereof,  began  his  improvement  of  the  same, 
the  inhabitants  remonstrated  against  it  to  the 
governor,  who  prevented  him  from  cultivating 
the  same,  until  such  time  as  the  intendant 
should  have  decreed  otherwise. 

"  William  H.  Lecompte,  being  also  sworn, 
says  that  he  has  been  an  inhabitant  of  the 
country  for  upwards  [of]  forty -four  years; 
has  known  the  commons  from  his  first  arrival 
in  it.  That  said  commons  has  increased  in 
proportion  to  the  population  of  the  village; 
that  he  has  known  it  of  the  size  it  now  is  for 
upwards  of  ten  years;  that  the  old  commons 
is  included  in  the  present  one,  and  that  the 
regulations  passed  respecting  the  same  were 
always  considered  as  laws,  and  enforced  as 
such;  and  further,  that  other  regulations  were 
had  respecting  the  same,  and  also  put  in  force. 
The  board  reject  this  claim,  for  want  of  actual 
inhabitation  and  cultivation,  and  a  duly  regis- 
tered warrant  of  survey  (carried  to  page  811 
for  remarks  of  the  board).  (See  commission- 
er's minutes,  book  No.  1,  pages  288-890.) " 

"July  14th,  1806. 

"The  board  met  agreeably  to  adjournment. 
Present:  The  Honorable  John  B.  C.  Lucas, 
Clement  B.  Penrose,  James  L.  Donaldson, 
Esquires. 

"  In  the  case  of  the  commons  of  St.  Louis, 
pp.  289,  290,  the  board  remark,  that  this  claim 
originated  under  the  French  government;  that 
grants  of  commons  were  usual  under  the 
French  and  Spanish  governments,  and  in  con- 
formity with  their  respective  laws, — they  deem 
it  to  be  equitable  under  Spanish  law.  On 
motion,  adjourned  to  Monday,  the  16th  instant, 
9  o'clock  A.  M.  (See  minutes,  book  No.  1, 
pp.  810-812.)" 

"  Thursday,  Jannary  2d,  1812. 

"Board  met.  Present:  John  B.  C.  Lucas, 
Clement  B.  Penrose,  Frederick  Bates,  com- 
missioners. Inhabitants  of  the  town  of  St. 
Louis,  claiming  4,298  arpents  of  land  as  a 
common.    (See  book  No.  1,  pp.  289,  811.) 

"  It  is  the  opinion  of  a  majority  of  the  board 
436*1  that  this  claim  *ought  not  to  be 
granted;  Clement  B.  Penrose,  commissioner, 
voting  for  a  confirmation  thereof  under  the 
usages  and  customs  of  the  Spanish  government. 
Howard  4. 


Board  adjourned  till  Monday  next,  nine  o'clock 
A.  M.  John  B.  C.  Lucas. 

"  Clement  B.  Penrose. 

"  Frederick  Bates. 
"  (See  commissioner's  minutes,  book  No.  5, 
pp.  551-658.)" 

4.  Act  of  Congress  passed  the  18th  of  June, 
1812  (2  Lilt.  &  Brown's  ed.,  748). 

This  act,  amongst  other  things,  enacted: 
"  That  the  rights,  titles  and  claims  to  town  or 
village  lots,  out  lots,  common  field  lots,  and 
commons  in,  adjoining,  and  belonging  to  the 
several  towns  or  villages  of  Portage  des  Sioux, 
St.  Charles,  St.  Louis,  &c,  Ac."  which  lots 
have  been  inhabited,  cultivated,  or  possessed 
prior  to  the  20th  day  of  December,  1803, 
shall  be,  and  the  same  are  hereby  confirmed  to 
the  inhabitants  of  the  respective  towns  or  vil- 
lages aforesaid,  according  to  their  several  right 
or  rights  in  common  thereto;  provided,  that 
nothing  herein  contained  shall  be  construed  to 
effect  the  rights  of  any  persons  claiming  the 
same  lands,  or  any  part  thereof,  whose  claims 
have  been  confirmed  by  the  board  of  commis- 
sioners for  adjusting  and  settling  claims  to  land 
in  the  said  territory." 

5.  Act  of  Congress  passed  on  the  26th  day  of 
May,  1824  (4  Litt.  &  Brown's  ed.,  5),  and  the 
testimony  taken  under  it. 

Testimony  relating  to  town  and  village  lots, 
out  lots,  and  common  field  lots  in,  adjoining,  or 
belonging  to  the  several  towns  or  villages  of 
Portage  des  Sioux,  St.  Charles,  St.  Louis,  8t. 
Ferdinand,  Villa  a  Robert,  Carondelet,  Ste. 
Genevieve,  New  Madrid,  New  Bourbon,  Little 
Prairie,  and  Mine  a  Burton,  in  Missouri;  and 
the  Village  of  Arkansas  in  the  Territory  of  Ar- 
kansas, as  directed  by  an  Act  of  Congress 
passed  May  26th,  1824. 

Theodore  Hurt, 
Recorder  of  Land  Titles. 

(See  Hunt's  minute  book,  No.  1,  p.  1.) 

The  mayor,  aldermen,  and  citizens  of  the 
city  of  8t.  Louis  produce  Henry  Douchonquelte 
and  Joseph  Charleville,  for  the  purpose  of 
having  their  depositions  recorded  as  relates  to 
the  St.  Louis  commons. 

Henry  Douchonquette,  being  duly  sworn, 
says  he  is  sixty-six  years  of  age  and  has  lived 
in  St.  Louis  upwards  of  forty  years,  and  dur- 
ing this  time,  until  the  change  of  government 
took  place,  he  always  knew  there  was  a  com- 
mon belonging  to  the  inhabitants  of  the  town 
of  St.  Louis,  and  that  there  was  a  fence  around 
it,  and  that  he  has  often  assisted  to  make  and 
keep  in  repair  the  said  fence.  As  near  as  he 
can  describe  it,  it  was  bounded  as  follows: 
The  fence  began  near  to  where  Mr.  Reynard 
now  lives,  above  the  town,  and  run  back  of 
the  town;  and  from  thence  to  a  Carondelet 
field  *fence,  or  to  the  River  des  Peres;  [*437 
and  the  ground  thus  taken  in  was  considered 
the  commons. 

Henry  Douchonquette. 

8worn  to  before  me,  November  22d,  1825. 
Theodore  Hunt, 
Recorder  of  Land  Titles. 

Joseph  Charleville,  being  duly  sworn,  says 
he  has  resided  thirty-five  years  in  the  town  of 
St.  Louis,  and  is  fifty-five  years  old,  and  has 
had  the  deposition  of  Henry  Douchonquette 
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read  to  him,  and  of  his  knowledge  he  knows  it 
to  be  true.  Joseph  Charleville. 

Sworn  to  before  me,  November  22d,  1836. 
Theodore  Hunt, 
Recorder  of  Land  Titles. 
Mackay  Wherry,  being  duly  sworn,  says  he 
has  truly  translated  and  read  to  Henry  Douch- 
onquette  and   Joseph   Charleville   the  above 
depositions  before  they  signed  the  same,  and 
they  said  they  were  true.  M.  Whehry. 

Sworn  to  before  me,  November  23d,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
(See  Hunt's  MS.  book,  No.  3,  p.  79.) 

John  Bap.  Lorain,  Sen.,  being  duly  sworn, 
as  relates  to  the  commons  of  St.  Louis,  says  he 
is  about  eighty-four  years  of  age,  and  it  is  about 
fifty  yeais  since  he  first  came  to  reside  in  St. 
Louis,  it  being  when  Piernas  was  lieutenant- 
governor  of  this  country ;  and  he,  this  deponent 
says,  when  he  first  came  to  reside  at  St  Louis, 
the  land  fenced  in  between  the  Mississippi  and 
the  common  field  fence  (excepting  the  town 
and  such  small  grants  as  were  made  within  the 
said  limits)  was  a  common  for  the  use  of  the 
inhabitants  of  the  town  of  St.  Louis;  certain 
he  is  that  it  was  always  used  as  such  by  the 
inhabitants,  from  the  time  he  first  came  to  re- 
side in  St.  Louis  until  he  removed  to  Florisant, 
about  twenty-five  years  ago;  and  this  depo- 
nent further  says,  that  when  he  first  came  to  St. 
Louis  the  commons  extended  to  the  River  des 
Peres;  but  after  that,  when  Carondelet  was 
laid  out,  there  was  an  agreement  made  between 
the  inhabitants  of  St.  Louis  and  the  inhabitants 
of  Carondelet  that  the  common  field  fence  of 
St.  Louis  should  join  the  common  field  fence 
of  Carondelet,  and  that  all  east  of  the  St.  Louis 
field  fence  should  belong  to  the  inhabitants  of 
St.  Louis,  and  west,  to  Carondelet. 
his 
John  Baptists  X  Lorain,  Pere. 
mark. 
Sworn  to  before  me,  November  23d,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
Baptiste  Dominee,  being  duly  sworn,  says  he 
is  seventy-five  years  of  age,  and  will  have  re- 
438*]  sided  forty-six  years  in  St.  Louis  *next 
February,  and  that  he  has  had  the  deposi- 
tion of  John  Baptiste  Lorain,  pere,  read  to 
him,  and  that  he  knows  it  to  be  true. 

his 
Baptise   X   Dominee. 
mark. 
Sworn  to  before  me,  November  8d,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
Alexander  Oremaux,  dit  Charpentier,  beiug 
duly  sworn,  says  he  is  sixty-six  years  of  age, 
and  has  resided  in  St.  Louis  forty-four  years, 
and  has  heard  read  to  him  the  deposition  of 
John  B.  Lorain,  Senior, and  knows  it  to  be  true; 
and  he  further  knows,  that  the  commons  was 
surveyed  by  Antoine  Soulard,  in  the  time  of 
the  Spanish  government, 
his 
Alexander  X  Oremaux,  dit  Charpentier. 

mark. 
Sworn  to  before  me,  November  28d,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
Mackay  Wherry,   being  duly  sworn,  says 
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that  he  has  truly  translated  and  read  to  John 
Baptiste  Lorain,  Senior,  the  aforegoing  depos- 
tion  of  his,  before  he  signed  the  same,  and 
that  he  said  it  was  true;  and  that  he  likewise 
translated  and  read  to  Baptiste  Dominee  and 
Alexander  Oremaux,  dit  Charpentier,  the 
deposition  of  Jphn  Baptiste  Lorain,  Senior.and 
that  they  said  it  was,  to  their  knowledge,  true; 
and  this  deponent  further  says  that  be  has 
translated  and  read  the  depositions  of  Baptiste 
Dominee  and  Alexander  Oremaux  to  each  of 
them  before  they  signed  the  same. 

M.  ^HEBTtT. 

Sworn  to  before  me,  November '23d,  1885. 
Theodore  Hunt, 

Recorder  of  Land  Title*. 
(See  Hunt's  minutes,  book  No.  8,  pages  82 
and  88.) 

Baptiste  Riviere"  del  Bacanfi,  being  duly 
sworn,  in  relation  to  the  St.  Louis  commons, 
says  the  bounds  of  the  commons  began  where 
the  ox-mill  now  is,  and  thence  west,  up  the  hiD; 
thence  southwardly,  in  the  rear  of  where 
Joseph  Papen  now  lives;  after  it  crossed  Mill 
Creek,  it  went  to  the  Prairie  des  Noyer:  thence 
southwardly,  about  an  arpent  or  two  below 
the  place  called  the  Pain  Sucre,  which  place  it 
a  little  in  the  rear  of  where  the  shot-tower  now 
is;  and  eastwardly  by  the  Mississippi,  passing 
by  the  spring  of  Beneto  Vasquez.  And  this 
deponent  says  that  for  upwards  of  sixty  yean 
the  land  contained  within  these  limits  was  the 
St.  Louis  commons,  and  he  believes  m 
granted  by  St.  Ange;  and  he  does  not  live  in 
St.  Louis,  nor  has  any  lot  there. 

his 
Baptiste  X  RmEBR. 
mark. 

•Sworn  to  before  me,  November  23d.  [*439 
1825.  Theodore  Hunt. 

Recorder  of  Land  Titles. 

M.  P.  Leduc,  being  duly  sworn,  says  he  has 
truly  translated  and  read  the  above  to  Baptiste 
Riviere.  M.  P.  Lkdcc. 

Theodore  Hunt, 

Recorder  of  Land  Titles. 

Pierre  Chouteau,  Senior,  being  duly  sworn,** 
relates  to  the  St.  Louis  commons,  says  that  he 
came  to  this  town  about  six  months  after  the 
foundation  of  the  same,  and  from  that  time  he. 
of  his  knowledge,  knows  that  the  commons 
was  recognized  and  allowed  by  the  different 
lieutenant-governors,  as  well  French  as  Span- 
ish ;  and  he  further  says,  that  as  the  town  en- 
larged, there  were  meetings  held  of  the  inhabit- 
ants at  the  lieutenant-governor's,  for  the  pur- 
pose of  enlarging  the  commons.  This  was 
done  more  than  once,  and,  as  it  was  determined 
on  at  said  meetings,  the  fence  was  removed, 
so  as  to  enlarge  the  same  for  the  use  of  the  in- 
habitants of  said  town  of  St  Louis;  and  be 
further  says,  all  land  lying  between  the  com- 
mon field  fence  (excepting  the  ancient  oooces- 
sion)  and  the  river  was  considered  as  common* 
for  the  use  of  the  inhabitants  of  St.  Louis.  Be. 
th'is  deponent,  further  says,  that  about  twehr* 
years  ago  he  understood  that  Madam  Laqoaifee 
had  a  lot  at  the  upper  part  of  the  town,  ad- 
joining the  halfmoon  battery,  but  before  that 
time  he  never  heard  of  such  a  claim,  and  be, 
of  his  knowledge,  knows  it  neverwas  possessed 
or  occupied  by  any  person  before  or  at  the 
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time  the  change  of  government  took  place 
from  France  to  the  United  States. 

Pre.  Chouteau. 

Sworn  to  before  me,  November  24th,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 

(See  Hunt's  minutes,  book  No.  3,  pages  84 
and  85.) 

Joseph  Papen,  being  produced  by  Baptiste 
Douchonquette,  was  duly  sworn,  and  says  that 
be  was  born  in  the  town  of  St.  Louis,  and  is 
forty-five  years  of  age,  and  has  always  lived  in 
said  town  of  St.  Louis;  that  to  the  knowledge 
of  this  deponent  there  was  no  inclosure  or 
common  field  lots  below  the  town  of  St.  Louis. 
This  deponent  further  says,  that  he  is  the 
grandson  of  Veuve  Chouteau,  the  mother  of 
Aueuste  Chouteau,  and  recollects  perfectly 
well,  that,  when  a  small  boy,  the  hands  of  the 
then  commandant  drove  the  hands  of  his 
grandmother  from  off  the  land  which  his 
grandmother  claimed,  below  the  town  of  St. 
Louis,  called  the  Little  Prairie;  and  further 
this  deponent  says  he  never  heard  of  the  claims 
of  Ortes,  and  Cambras,  and  Gervais,  that  is 
said  was  situated  in  this  same  prairie. 

Joseph  Papen. 

Sworn  to  before  me.  August  29th,  182S. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 

440*]  'Francis  Caillon,  being  duly  sworn, 
says  he  has  resided  in  the  town  of  St.  Louis  for 
fifty-eight  years,  and  to  his  knowledge  there 
never  was  an  inclosure  in  the  Little  Prairie 
south  of  the  town  of  St.  Louis.  About  thirty- 
five  years  ago,  to  the  knowledge  of  this  depo- 
nent, Madame  Chouteau  sent  a  man,  Dubois.to 
cultivate  the  land  she  claimed  in  the  said  Little 
Prairie,  and  to  the  knowledge  of  this  deponent, 
the  then  citizens  of  St.  Louis  complained  to 
Perez,  the  then  commandant  [  —  ]  forbid  that 
any  inclosures  or  cultivation  should  be  made 
there,  and  they  immediately  desisted;  and  this 
deponent  says  he  never  has  heard  of  any  at- 
tempt to  cultivate  or  inclose  and  of  the  said 
Little  Prairie,  south  of  the  town  of  St.  Louis. 
This  deponent  f  urthcr  says,  that  he  was  well 
acquainted  with  Ortes,  and  Cambras,  and 
Gervais,  and,  to  his  knowledge,  they,  nor 
either  of  them,  ever  did  inclose,  or  cultivate, 
or  claim  any  land  in  this  said  Little  Prairie, 
south  of  the  town  of  St.  Louis. 

his 
Francois  M  Caillon. 

mark.       . 
Swom  to  before  me,  August  29th,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
Baptiste  Domine,  being  duly  sworn,  says  he 
has  resided  in  the  town  of  St.  Louis  for  forty- 
five  years,  being  occasionally  absent  for  three 
or  four  months  at  a  time,  and,  to  his  knowl- 
edge, during  these  forty-five  years,  there  never 
was  any  land  inclosed  or  cultivated  in  the 
Little  Prairie,  south  of  the  town  of  St.  Louis. 

his 
Baptiste  X  Domine. 
mark. 
Swom  to  before  me,  August  29th,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
Regis  Vasseur,  being  duly  sworn,  savs  he 
has  resided  in  the  town  of  St.  Louis  for  forty- 
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eight  years,  and  during  the  whole  of  this  time 
the  Little  Prairie,  south  of  the  town  of  St. 
Louis  belonged  to  the  inhabitants  of  said  town 
as  a  commons,  and  during  this  time  never  was 
cultivated  or  inclosed.  his 

Regis  X  Vasseur. 
mark. 
Sworn  to  before  me,  August  29th,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
Horatio  Cozens,  being  duly  sworn,  that 
he  has  translated  and  explained  truly  the  above 
depositions  to  Joseph  Papen,  Francois  Caillon, 
Baptiste  Doming,  and  Regis  Vasseur,  respect- 
ively, before  they  swore  to  the  same. 

Horatio  Cozens. 
Sworn  to  before  me.  August  29th,  1825. 
Theodore  Hunt, 

Recorder  of  Land  Titles. 
(See  Hunt's  minutes,   book   No.  2,   pages 
171-178.) 

•Recorder's  Office,  )  [*441 
St.  Louis,  Missouri,  3th  Sept.,  1889.  ( 

I  certify  the  foregoing,  in  part,  to  be  truly 
copied  from  the  original  documents  on  file,  and 
the  balance  to  be  truly  transcribed  from  the 
books  all  on  file  and  of  record  in  this  office, 
being  a  full  and  complete  transcript  of  all  that 
appears  of  record  in  this  office  in  relation  to 
the  claim  of  the  inhabitants  of  the  town  of  St. 
Louis  to  a  common.        F.  R.  Conway, 

United  States  Recorder  of  Land  Titles 
in  the  State  of  Missouri. 

To  the  admission  of  all  this  evidence  the 
plaintiff  objected,  which  objection  the  court 
overruled;  to  which  decision  of  the  court  over- 
ruling the  objection  of  plaintiff,  and  admitting 
said  documents  in  evidence,  plaintiff  excepted, 
and  prayed  that  said  exception  be  allowed, 
signed  and  sealed  by  the  court  here,  and  made 
part  of  the  record  in  this  cause. 

(Signed)  Ezra  Hunt,    [seal.] 

6.  Act  of  Congress  passed  January  27th, 
1881.    (4  Litt.  &  Brown's  ed.,  485.) 

This  act  declared:  "That  the  United  States 
do  hereby  relinquish  to  the  inhabitants  of  the 
several  towns  or  villages  of  Portage  des  Sioux, 
St.  Charles,  St.  Louis,  Ac,  &c.,  all  the  right, 
title,  and  interest  of  the  United  States  in  and  to 
the  town  or  village  lots,  out  lota,  common  field 
lots,  and  commons,  in,  adjoining,  and  belong- 
ing to  the  said  towns  or  villages,  confirmed  to 
them  respectively  by  the  first  section  of  the  Act 
of  Congress,  entitled,  &c.,  passed  on  the  18th 
day  of  June,  1812. 

In  the  course  of  the  trial  a  transcript  of  a 
record  and  deed  were  offered  in  evidence  on 
the  part  of  the  defendant,  and  objected  to  by 
the  plaintiff.  The  court  sustained  the  objec- 
tion, to  which  opinion  the  defendant  excepted; 
but  the  Supreme  Court  having  no  jurisdiction 
of  the  matter,  it  is  unnecessary  to  notice  it 
further. 

7.  Evidence  of  Pascal  Cerre. 

"Pascal  Cerre,  being  sworn,  on  his  oath 
stated :  I  have  resided  in  St.  Louis  I  may  say 
since  1787.  I  was  then  fourteen  years  of  age. 
I  was  a  boy  before  then,  and  was  in  St.  Louis 
before  then ;  but  cannot  say  that  I  remember 
anything  except  since  1787.  I  was  prettv 
familiar  with  the  tract  of  land  called  St.  Louis 
I  Commons  since  1787,  and  also  acquainted  with 
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Mr.  Mackay's  claim  from  the  time  he  built  his 
brick  house.  The  land  lying  south  of  the 
Chouteau  mill  tract  was  owned  by  the  inhab- 
itants of  St.  Louis,  or  most  of  them,  as  a  com- 
mon. I  knew  the  situation  of  the  Barriere  ties 
Noyers  field ;  but  not  the  situation  of  the  com- 
mon fence  in  relation  thereto.  I  cannot  tell 
whether  common  fence  was  west  of  Mackay's 
claim.  The  common  fence  began  at  the  wind- 
mill, which  is  at  the  upper  end  of  the  town  of 
442*]  St.  Louis,  at  Menard  'house,  betwixt 
the  wind-mil]  and  ox-mill,  and  run  up  in  a 
western  direction,  passing  by  a  little  mound 
south  of  Ashley's  premises  to  the  front  line  of 
the  forty  arpents  tract;  then  south  along  that 
line,  near  Madame  Leioux,  now  Colonel  John- 
son's premises;  then  took  a  west  direction 
towards  the  mill-pond,  and  went  by  a  place 
used  to  be  called  Motard's  plantation,  now 
from  then  it  went  west  to  the  front  line 
of  the  forty  arpents  in  Prairie  des  Noyers,  in  a 
southeast  direction  from  Fontaine's  house,  and 
running  south  passed  by  the  spring  in  A.  Gam- 
ble's, now  McDonald's,  plantation,  ten  or 
twenty  feet  east  of  said  spring;  then  in  a  south- 
ern direction  to  the  northeast  corner  of  the 
Carondelet  common  field;  and  thence,  I  heard, 
the  Carondelet  fence  joined  in,  and  went  to  the 
River  des  Peres.  From  the  northeast  corner 
of  the  Carondelet  field,  the  fence  went  east- 
wardly  to  ,  now  the  shot-factory.    The 

house  where  Mackay  lived  and  died  is  now  the 
convent.  The  land  that  lies  west,  to  wit,  the 
land  described  in  the  United  States  survey  as 
Mackay's  claim,  between  the  line  there  desig- 
nated and  dotted  as  front  boundary  of  St. 
Louis  commons  and  Motard,  on  the  west  of 
said  claim,  was  used  as  common,  as  well  as  the 
balance  of  the  common.  Motard's  place  is  in 
the  CuI-de-Sac,  north  of  the  fence.  Where  the 
spring  of  Motard  is  and  his  house  was 
north  of  the  fence;  and  Motard  had  no 
improvement  south  of  the  fence.  The  com- 
mon fence  never  went  to  Stokes'  place  be- 
fore it  turned  south,  but  went  more  to  the 
left.  There  was  no  improvement  south  of 
Motard's  fence;  but  all  was  brush  and  com- 
mons. The  western  part  of  the  United  States 
survey  was  always  used  as  commons  for  graz- 
ing, to  separate  the  cattle  from  the  common 
fields,  which  were  open.  The  inhabitants  of 
the  village  got  their  wood  on  said  land  used  as 
commons,  when  there  was  timber  on  it.  My 
father  did  so.  The  land  included  in  Mackay  s 
survey,  which  was  shown  to  witness,  was  used 
as  commons  until  1796  until  the  reign  of  Zenon 
Trudeau,  when  they  ceased  fencing  the  same 
as  commons.  It  was  continued  to  be  used  as 
wood  and  pasturage  from  that  till  1804,  and 
since.  I  believe  that  after  1796  all  the  country 
around  St.  Louis  was  used  as  common  and  in- 
discriminately, whether  within  or  without  the 
limits  of  where  the  commons  fence  stood.  I 
went  within  the  commons  to  get  horses  and 
hunt  while  the  fence  stood.  There  were  plan- 
tations on  the  bank  of  the  Mississippi — Brazeau, 
Tayon,  and  others.  Brazeau,  Tayon,  and 
others  had  separate  fences,  including  all  their 
cultivated  ground,  but  did  not  go  west  further 
than  the  Carondelet  Road,  which  run  then 
more  easterly  than  now.  My  father  had  prop- 
erty within  the  commons,  seventy -two  arpents; 
he  had  a  fence  on  it  at  all  times  until  now. 
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Vasquez  had  formerly  a  cabin  in  the  commons, 
east  of  A.  Gamble's,  in  the  commons  where 
Carr  Lane  now  owns.  A  negro  man  lived  in 
the  cabin,  and  had  a  small  inclosure,  and  was 
called  Benete's  spring — la  fontaine  a  BtneU. 
He  lived  there  in  1788  and  1789.  I  don't  know 
♦whether  he  had  a  concession.  Brazeau,[*443 
Joseph,  had  property  within  the  commons, 
and  his  fence  there,  his  family  and  stock. 
Settlement,  I  knew  of  none  but  the  settlement 
the  negro  lived  in,  within  the  commons,  west 
of  the  Carondelet  Road.  The  other  planta- 
tions went  no  further  west  than  the  Carondelet 
Road.  The  Sou  lard  property,  which  came 
from  my  father,  went  back  to  the  Carondelet 
Road,  and  no  farther.  I  do  not  know  that 
horses  were  continued  to  be  pastured  at  liberty, 
except  on  the  commons.  I  only  beard  of 
Mackay's  claim  till  about  twenty-four  or  twen- 
ty-five years  ago,  when  he  went  and  built  hit 
house.  I  have  heard  of  Marie  Nicol  claim, 
which  went  by  the  name  of  Lefeore  de  Marie 
Ni  Colle.  It  Is  in  the  commons  on  the  north- 
east end  of  the  commons,  west  of  William 
Russell's,  or  rather  northwest.  The  common 
fence  was  in  good  order  in  1787.  In  1782  I 
was  in  St.  Louis,  but  canfnot]  say  whether  the 
fence  was  .there." 

8.  Two  deeds  from  the  city  of  St.  Louis  to 
Dent  and  Dillon  respectively.  The  deed  to 
Dillon  was  dated  on  the  7th  of  April,  1886. 

To  the  admitting  of  which  in  evidence 
plaintiffs  objected;  which  objection  the  court 
overruled;  to  which  judgment  of  the  court 
overruling  the  objection  of  plaintiffs,  and  ad- 
mitting said  documents  in  evidence,  plaintiffs 
excepted.  Here  the  defendant  closed  this 
cause. 

Thereupon  defendant  moved  the  court  to 
give  the  jury  the  following  instruction : 

"  That  the  claim  of  the  inhabitants  of  the 
town  of  St.  Louis  to  commons,  as  exhibited 
upon  the  copy  of  the  claim  given  in  evidence, 
was  confirmed  by  the  Act  of  Congress  of  the 
18th  June,  1812,  to  the  inhabitants  of  said 
town  according  to  the  claim,  and  that  the  title 
to  the  land  so  confirmed  is  a  valid  title  against 
the  title  of  the  plaintiffs  under  the  confirma- 
tion, by  the  Act  of  Congress  of  the  4th  July, 
1886.  'r 

Given.  To  the  giving  of  which  instruction 
plaintiffs  objected  ;  which  objection  the  court 
overruled;  to  which  judgment  of  the  court 
overruling  plaintiff's  objection,  and  giving  the 
said  instructions,  plaintiffs  excepted;  and 
thereupon  plaintiffs  moved  the  court  to  gfrfe 
the  jury  the  following  instructions  : 

"That  Mackay's  survey  of  common,  pre- 
serving Mackay's  claim  on  the  northeast  part 
thereof,  is  conclusive  that  the  claim  of  com- 
mons did  not  extend  over  Mackay's  claim,  is 
beween  those  claiming  the  common  and  Mackij 
or  his  heirs.  Thai  Mackey  's  survey  of  commons, 
including  his  claim,  is  good  evidence  to  go  to 
the  iury  that  the  claim  of  commons  did  not  ex- 
tent! over  and  cover  Mackay's  claim.  That 
the  deed  from  the  city  to  Dent  conveyed  no  title 
under  which  defendant  may  justify  in  this  ac- 
tion. That  the  deed  from  the  city  to  Dillon 
conveyed  no  title  under  which  defendant  may 
justify  in  this  action.  " 

•Refused.  AH  and  each  of  which  [*444 
instructions    the   court  refused    to  give:  » 
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which  judgment  of  the  court  overruling  plaint- 
iff's motion,  and  refusing  to  give  the  said  in- 
structions, or  any  of  them,  plaintiffs  excepted. 
These  were  all  the  instructions  asked  for,  or 
given,  or  refused.  And  plaintiffs  pray  that 
their  said  several  exceptions  herein  contained 
and  set  forth  may  be  allowed,  signed  and  sealed 
by  the  court  here,  and  made  part  of  the  record 
in  this  cause.  Ezra  Hunt,  [seal.] 

The  other  bill  of  exceptions  is  in  the  words 
and  figures  following,  to  wit : 
"Isabella  Mackay  etal.  1 

y-  f 

Patbick  M.  Dillon.       ) 

"  Ejectment. 

"  St.  Charles  Circuit  Coort  : 

"  Be  it  remembered  that  plaintiffs  moved  the 
court  for  reasons  filed,  to  wit: 
"  Isabella  Mackay  bt  al.  ) 

Patrick  M.  Dillon.       ) 
"  Ejectment. 

"  Plaintiffs  move  the  court  to  set  aside  the 
verdict  rendered  in  this  cause,  and  grant  them 
a  new  trial,  because, 

"1st.  The  court  misinstructed  the  jury. 

"  2d.  Because  the  court  refused  to  give  the 
instructions  prayed  for  by  plaintiffs. 

"  3d.  Because  the  jury  found  against  law  and 
evidence. 

"  4th.  Because  the  jury  found  against  the 
weight  of  evidence. 

"5th.  Because  the  court  admitted  evidence 
that  ought  to  have  been  excluded. 

"6th.  The  allusions  and  instructions  of  the 
court  operated  as  a  surprise  upon  the  plaintiffs. 

"Isabella  Mackay  et  al.,  plaintiffs,  by  their  at- 
torney. Bryan  Mullanphy,  moved  the  court  to  set 
aside  the  verdict  in  this  cause,  and  grant  them  a 
new  trial,  which  motion  the  court  overruled  ; 
to  which  judgment  of  the  court  overruling 
aaid  motion,  and  refusing  to  set  aside  said  ver- 
dict, and  grant  plaintiffs  a  new  trial,  plaintiffs 
excepted ;  all  evidence  and  matters  in  the  cause 
being  preserved  in  a  previous  bill  of  exceptions 
in  this  cause,  plaintiffs  pray  that  this  exception 
now  here  taken  be  allowed,  signed  and  sealed 
by  the  court  here,  and  made  part  of  the  record 
in  this  cause.  Ezra  Hunt,  [seal.]" 

Under  these  instructions  of  the  court,  the 
jury  found  a  verdict  for  the  defendant;  and 
upon  the  bills  of  exceptions  the  case  was  car- 
ried up  to  the  Supreme  Court  of  Missouri, 
which,  on  the  24th  of  May,  1841,  affirmed  the 
judgment  of  the  court  below. 

To  review  this  opinion  and  judgment,  a 
writ  of  error  brought  the  case  to  this  court. 
445*]  *The  cause  was  argued  by  Mr.  Lawless 
for  the  plaintiff  in  error,  and  Messrs.  Gamble 
and  Bates  for  the  defendant  in  error.  The 
great  but  necessary  length  of  the  statement  by 
the  reporter  renders  it  impossible  to  report 
these  arguments,  which  were  printed,  and  oc- 
cupied forty  pages. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court : 

The  record  before  us  is  brought  here  by  a 
writ  of  error  to  the  Supreme  Court  of  Missouri, 
under  the  twenty -fifth  section  of  the  Judiciary 
Act.  The  action  was  an  ejectment  for  land, 
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to  which  each  party  claimed  title  by  virtue  of 
an  act  of  Congress  confirming  interfering 
Spanish  claims. 

The  evidence  on  part  of  the  plaintiffs  having 
been  introduced  in  the  State  court  of  original 
jurisdiction,  the  defendant  offered  to  read  copies 
of  certain  documents  and  depositions  taken  in 
1806  and  1825,  certified  by  the  United  States 
recorder  of  land  titles  in  the  Stale  of  Missouri, 
as  truly  copied  from  the  originals  on  file  and 
of  record  in  his  office.  These  were  objected 
to,  on  the  part  of  the  plaintiffs,  as  incompe- 
tent to  go  to  the  jury ;  the  objection  was  over- 
ruled, the  evidence  admitted,  and  an  exception 
taken.  And  the  first  question  is,  was  the  evi- 
dence thus  offered  competent  ?  It  is  set  out  in 
the  report  of  the  case,  and  need  not  be  further 
described.  As  the  objection  draws  in  ques- 
tion the  nature  and  character  of  the  evidence, 
it  is  deemed  proper  to  state  here  what  they 
are;  less  for  the  purpose  of  disposing  of  the  rul- 
ing of  the  court  on  this  point,  than  as  prepar- 
atory to  the  decision  of  others  that  follow,  each 
involving  the  effect  and  character  of  the  evi- 
dence more  or  less. 

By  the  third  article  of  the  Treaty  of  1808, 
by  which  Louisiana  was  acquired,  the  inhabit- 
ants were  to  be  maintained  and  protected  in 
the  free  enjoyment  of  their  property  in  the 
ceded  territory.  To  carry  the  treaty  into  exe- 
cution, as  regarded  titles  and  claims  to  land, 
Congress,  by  the  Act  of  March  2d,  1805,  pro- 
vided that  a  board  of  commissioners  should  be 
appointed  by  the  President,  and  also  a  recorder 
of  land  titles;  which  was  accordingly  done. 
The  board  for  Louisiana  (now  Missouri  and 
Arkansas)  sat  at  St.  Louis,  as  at  that  place  the 
recorder's  office  was  established,  and  is  yet 
kept. 

By  the  fourth  section  of  the  act,  all  those  as- 
serting claims  to  land  founded  on  concessions 
or  other  assumptions  of  right  to  obtain  titles 
from  the  United  States,  and  which  claims 
originated  with  the  French  or  Spanish  gov- 
ernments prior  to  the  20th  of  December,  1803, 
were  required,  on  or  before  the  1st  day  of 
March,  1806,  to  deliver  to  the  recorder  wntten 
notices  of  claim,  stating  the  nature  and  extent 
thereof,  together  with  a  plat  of  the  tract 
claimed,  and  written  evidences  tending  to  es- 
tablish the  right.  The  notice,  plat,  and  evi- 
dences were  to  be  recorded  in  books  to  be  kept 
by  *lhe  recorder  for  that  purpose.  This  [*446 
recorded  notice  and  evidence  formed  the  foun- 
dation in  each  case  for  the  action  of  the 
board;  although  other  evidence  might  be  re- 
quired by  it,  or  be  adduced  by  the  claimant. 
The  board  was  to  decide  in  a  summary  way, 
according  to  justice  and  equity,  ou  all  claims 
thus  filed. 

It  was  directed  to  appoint  a  clerk,  whose 
duty  it  should  be  to  enter  in  a  book  full  and 
correct  minutes  of  the  proceedings  and  de- 
cisions of  the  board ;  together  with  the  evidence 
on  which  each  decision  was  made;  the  book, 
on  the  dissolution  of  the  board,  was  to  be  de- 
posited with  the  recordejf  of  land  titles;  but 
the  clerk  was  first  to  make  two  copies,  one  of 
which  he  was  to  forward  to  the  Secretary  of 
the  Treasury,  and  the  other  was  to  be  depos- 
ited with  the  Surveyor-General  in  said  district. 
According  to  this  law,  the  inhabitants  of  St. 
Louis  filed  their  notice  of  claim,  plat,  and  evi- 
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dences,  in  1806,  asking  to  have  the  town  com- 
mon confirmed  to  them. 

By  the  first  section  of  the  Act  of  1812  (June 
13th),  Congress  confirmed  the  claim  to  com- 
mons adjoining  and  belonging  to  St.  Louis; 
with  similar  claims  made  by  other  towns.  But 
no  extent  or  boundaries  were  given  to  show 
what  land  was  granted;  nor  is  there  anything 
in  the  Act  of  1812  from  which  a  court  of  jus- 
tice can  legally  declare  that  the  land  set  forth 
by  the  survey,  and  proved  as  commons  by 
witnesses,  in  1806,  is  the  precise  land  Congress 
granted;  in  other  words,  the  act  did  not  adopt 
the  evidence  laid  before  the  board  for  any  pur- 
pose ;  and  the  boundaries  of  claims  thus  con- 
firmed were  designedly  (as  we  suppose)  left 
open  to  the  settlement  of  the  respective  claim- 
ants, by  litigation  in  the  courts  of  justice,  or 
otherwise. 

The  confirmation  extended  to  town  lots,  out 
lots,  common  field  lots,  and  commons  in,  ad- 
joining, or  belonging  to  the  several  towns  or 
villages.  And  the  Act  of  1812  made  it  the 
duty  of  the  principal  deputy-surveyor  of  the 
territory,  as  soon  thereafter  as  might  be,  to 
survey,  or  cause  to  be  done,  and  marked,  the 
out  boundary  lines  of  the  several  towns,  so  as 
to  include  the  out  lots,  common  field  lots,  and 
commons;  of  this  out  boundary  survey,  he  was 
to  make  plats,  and  transmit  them  to  the  sur- 
veyor-general, who  was  to  forward  copies  to 
the  commissioner  of  the  general  land  office  and 
to  the  United  States  recorder  of  land  titles  in 
Missouri.  The  object  of  this  proceeding  on 
part  of  the  government,  was  to  sever  the  con- 
firmed claims  in  a  mass  from  the  remaining 
lands  of  the  United  States,  and  others  outside 
of  the  boundary,  and  nothing  more. 

The  Act  of  May  26th,  1824,  supplemental  to 
that  of  1812,  authorized  further  proofs  to  be 
taken  before  the  recorder  in  regard  to  town 
lots,  out  lots,  and  common  field  lots,  confirmed 
by  the  Act  of  1812,  as  respected  inhabitation, 
cultivation,  or  possession,  and  the  boundaries 
and  extent  of  each  claim;  but  the  provision 
447*]  does  not  'extend  in  terms  to  the  com- 
mons. In  virtue  of  this  act,  howevei,  the  evi- 
dence found  in  the  record,  and  taken  before  the 
recorder  in  1825,  was  filed  in  the  recorder's 
office  further  to  establish  the  extent  of  the  town 
commons. 

The  objection  taken  in  the  State  Circuit 
Court  was  to  the  whole  evidence  certified 
from  the  recorder's  office,  without  discrimina- 
tion, and  the  question  turns  on  its  competency 
for  any  purpose. 

The  powers  of  the  Supreme  Court  are  lim- 
ited in  cases  coming  up  from  the  State  courts, 
under  the  twenty-fifth  section  of  the  Judiciary 
Act,  to  questions  of  law,  where  the  final  judg- 
ment or  decree  draws  in  question  the  validity 
of  a  treaty  or  statute  of  the  United  States,  &c., 
or  where  their  construction  is  drawn  in  ques- 
tion, or  an  authority  exercised  under  them; 
and  as  the  admission  of  evidence  to  establish 
the  mere  fact  of  boundary  in  regard  to  the  ex- 
tent of  grant  cannot  raise  a  question  involving 
either  the  validity  or  construction  of  an  act  of 
Congress.  &c.,  this  court  has  no  jurisdiction  to 
consider  and  revise  the  decision  of  a  State 
court,  however  erroneous  it  may  be  in  admit- 
ting the  evidence  to  establish  the  fact.  But 
when  evidence  is  admitted  as  competent  for 
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this  purpose,  and  it  is  sought  to  give  it  effect 
for  other  purposes  which  do  involve  questions 
giving  this  court  jurisdiction,  then  the  decis- 
ions of  State  courts  on  the  effect  of  such  evi- 
dence may  be  fully  considered  here,  and  their 
judgments  reversed  or  affirmed,  in  a  similar 
manner  as  if  a  like  question  had  arisen  in  t 
supreme  court  of  error  of  a  State,  when  re- 
versing the  proceedings  of  inferior  courts  of 
original  jurisdiction — and  on  this  principle  we 
are  compelled  to  act  in  the  present  suit,  when 
dealing  with  the  instruction  given  on  behalf  of 
the  defendant. 

2.  The  following  instructions  were  next 
asked  on  part  of  the  plaintiffs,  and  refuted: 
"  That  Mackay's  survey  of  commons,  preserr- 
ing  Mackay's  claim  on  the  northeast  part  there- 
of, is  conclusive  that  the  claim  of  commons  did 
not  extend  over  Mackay's  claim,  as  between 
those  claiming  the  common  and  Mackay  or  his 
heirs.  That  Mackay's  survey  of  commons,  in- 
cluding his  claim,  is  good  evidence  to  goto  the 
jury  that  the  claim  or  commons  did  not  extend 
over  and  cover  Mackay's  claim." 

The  survey  referred  to  was  the  one  made  in 
1806,  at  the  instance  of  the  inhabitants  of  St. 
Louis,  for  the  purpose  of  presenting  their  claim 
to  commons  in  due  form  to  the  board.  It  was 
in  its  nature  a  private  survey,  not  binding  on 
the  United  States;  and  to  avoid  any  implica- 
tion to  the  contrary,  the  Act  of  February  28th. 
1806,  was  passed,  which  extended  the  powen 
of  the  Surveyor-General  of  Louisiana  over  the 
land  in  controversy,  and  made  it  his  doty  to 
appoint,  principal  deputies;  over  these,  the 
commissioners  at  St.  Louis  had  power  given 
to  them,  by.  which  surveys  could  be  ordered 
of  private  claims.  When  the  board  desired 
surveys  to  be  made,  they  ordered  them  to  be 
executed  at  the  expense  of  the  party  interested. 
•And  the  law  declares  that  every  such  [*448 
survey,  as  well  as  every  other  survey,  by  what- 
ever authority  heretofore  executed  (those  of 
legal  and  complete  titles  only  excepted),  shaD 
be  held  and  considered  as  private  surveys  only; 
and  all  tracts  of  land,  the  titles  to  which  may 
be  ultimately  confirmed  by  Congress,  shall 
prior  to  the  issuing  of  patents,  be  resurveved. 
if  judged  necessary,  under  the  authority  of  Uw 
surveyor-general.  It  follows,  that  Mackay! 
survey  of  1806  bad  no  influence  on  the  title  of 
either  party,  and  that  the  instructions  asked 
were  properly  refused. 

8.  The  following  instruction  was  asked  for. 
and  given,  on  part  of  the  defendants:  "  Thai 
the  claim  of  the  inhabitants  of  the  town  *f 
St.  Louis  to  commons,  as  exhibited  upon  U* 
copy  of  the  claim  given  in  evidence,  was  wo 
firmed  by  the  Act  of  Congress  of  the  18th  vt 
June,  1812,  to  the  inhabitants  of  said  town,  ar 
cording  to  the  claim,  and  that  the  title  to  Uv 
land  so  confirmed  is  a  valid  title  against  the 
title  of  the  plaintiffs  under  the  confirmation, 
by  the  Act  of  Congress  of  the  4th  of  July. 
1886." 

It  assumes,  as  matter  of  law,  that  the  Act  of 
1812  adopted  Mackay's  survey,  and  the  evi- 
dence given  in  its  support;  that  they  are  part 
of  the  grant,  as  to  its  extent  and  legal  effect, 
and  conclusive  as  against  the  plaintiff's  confir- 
mation. On  the  trial,  both  parties  admitted  that 
the  land  in  dispute  lies  within  the  survey  of 
1806,  and  therefore  the  instruction  took  the 
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case  from  the  jury,  and  cut  off  all  proof  to  the 
contrary  of  this  being  the  true  boundary; 
whereas  the  surrey  was  a  mere  private  act,  as 
already  stated,  and  concluded  nothing  for 
either  side;  and  in  holding  the  contrary  the 
State  court  erred,  and  for  which  the  judgment 
must  be  reversed. 

By  what  description  of  surveys  the  United 
States  are  bound,  and  those  claiming  title  under 
them  governed,  we  have  already,  during  the 
present  term,  been  called  on  to  decide,  in  the 
case  of  Jourdan  v.  Barrett  (ante,  p.  169),  and 
need  not  repeat.     Nor  is  it  necessary  to  in- 

auire  here  what  the  effect  of  a  legal  survey  of 
le  St.  Louis  common  is,  as  the  question  has 
been  directly  presented  in  the  cause  of  Le* 
Bois  v.  Bramell,  heard  and  decided  concurrent- 
ly with  this,  and  09  the  same  arguments,  and 
to  the  opinion  in  which,  in  this  respect,  we 
refer. 

ReVg  7  Mo.,  T. 

Clted-7  How.,  882,:  584  j  8  Bow,  838;  16   How., 
Sat,  512;  14  Wall.,  813. 


449»]  "MARIE    NICOLLE    LE8    BOI8, 

Plaintiff  in  Error, 

v. 

SAMUEL  BRAMELL,  Defendant. 

Acts  confirming  common*  in  St.  Lout*  and 
claim*  to  land  in  Missouri —  Upper  Louisiana 
—political  power  is  to  determine  between  con- 
flicting claims  under  defective  Spanish  title  to 
land*  in  Missouri — bar. 

A  private  survey  of  land,  claimed  under  an  old 
Spanish  concession  and  presented  to  the  board  of 
commissioners  appointed  under  the  Act  of  1805,  Is 
not  conclusive  against  the  party  presenting  it  to 
show  the  boundaries  of  the  claim,  but  is  proper 
evidence  to  go  to  the  jury,  who  are  to  decide  upon 
its  limits. 

Under  the  acta  of  ISM,  1836,  and  1828,  the  Dis- 
trict Court  of  Missouri  was  authorized  to  receive 
petitions  of  claimants  to  land,  until  the  26th  of 
Kay,  182v.  In  1831,  when  claims  which  had  not 
been  presented  were  standing  under  a  bar,  Con- 
irress  confirmed  the  title  of  the  inhabitants  of  the 
town  of  St.  Louis  to  the  adjacent  commons.  This 
act  was  valid,  unless  the  opposing  claimant  then 
possessed  a  vested  Interest  which  was  protected 
sy  the  Louisiana  Treaty. 

By  the  third  article  of  that  treaty,  the  inhabit- 
ants were  to  be  protected  in  their  property. 

But  land  held  under  a  concession  and  survey  was 
nut  Anally  severed  from  the  royal  domain  and  con- 
verted into  private  property. 

The  power  of  granting  the  public  domain  was  in 
Morales,  who  resided  in  New  Orleans.  His  regu- 
lations were  in  force  in  Upper  Louisiana,  and  by 
tbem  the  titlo  to  land  held  under  a  concession  and 
survey  was  not  perfected  until  ratified  by  him  and 
a  Anal  grant  Issued. 

This  power  was  in  a  great  degree  a  political 
power,  and,  by  the  treaty,  the  United  States  as- 
turned  tbe  same  exclusive  right  to  deal  with  the 
title,  In  their  political  and  sovereign  capacity. 
The  courts  of  Justice  cannot,  without  legislation, 
execute  the  power,  because  tbe  holder  of  an  In- 
complete title  has  no  standing  in  court. 

A  confirmatory  act,  passed  by  Congress  in  1836, 
does  not  reach  back  to  the  original  concession,  and 


exclude  grants  of  the  same  land  made  In  the  Inter- 
mediate time,  either  by  Congress  itself,  or  a  board 
of  commissioners,  or  the  District  Court,  acting 
under  its  authority. 

In  the  Act  of  1836,  Congress  had  in  view  the  sit- 
uation of  persons  whoso  titles  were,  by  that  act, 
confirmed  to  lands  which  bad  been  previously 
granted  to  others,  and.  in  order  to  meet  the  case, 
provided  that  such  confirmed  claimants  might  take 
up,  elsewhere,  an  amount  of  public  land  equal  to 
that  which  they  lost. 

The  Confirmatory  Act  of  1886  must  therefore  be 
construed  to  exclude  the  commons  which  had  been 
granted,  by  previous  acts,  to  the  town  of  St.  Louis. 

These  acta,  and  a  survey  by  the  proper  public 
officer  In  1832,  placed  the  title  of  the  town  in  the 
same  condition  as  if  a  patent  had  been  issued. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Missouri. 

It  was  exactly  the  same,  in  most  of  its  points, 
with  the  case  of  Mackay  et  al.  v.  Dillon,  re- 
ported in  a  preceding  part  of  this  volume. 
Reference  will  be  made  to  that  case  in  all  tbe 
points  which  are  similar. 

It  was  an  action  of  ejectment  brought  by  Lea 
Bois,  in  the  Circuit  Court,  to  recover  two  hun- 
dred and  forty-four  arpents  and  fifty  perches 
of  land,  claimed  under  a  Spanish  concession. 
The  defendant,  Bramell,  claimed  title  under 
the  acts  of  Congress  of  1812  and  1881,  granting 
a  right  of  common  to  the  town  of  St.  Louis. 

The  plaintiff's  title  was  as  follows: 

1.  A  petition,  concession,  and  survey. 

2.  Proceedings  of  the  board  of  commission- 
ers, established  by  the  Act  of  Congress  passed 
on  the  2d  of  March,  1805. 

*8.  Proceedings  of  the  board  of  [*450 
commissioners  established  by  the  Acts  of  July 
9th,  1832,  and  March  2d,  1833. 

4.  The  Act  of  Congress  passed  on  the  4th  of 
July,  1836. 

5.  A  certificate  of  the  surveyor  of  the  public 
lands,  dated  September  6,  1838. 

These  will  be  taken  up  in  order. 

1.  A  petition,  concession,  and  survey. 

The  petition  was  as  follows: 

"  To  Don  Charles  Dehault  Delastus, Lieutenant- 
Colonel  attacfted  to  the  stationary  regiment  of 
Louisiana,  and  Lieutenant-Governor  of  the 
upper  part  of  the  same  province. 
"Marie  Nicolle  Les  Bois  has  the  honor 
of  representing  to  you,  that,  having  lost  her 
father  and  mother  since  her  most  tender  years, 
in  consequence  of  a  well  known  disaster, 
which  alone  would  be  sufficient  to  render  her 
situation  interesting  to  all  men  of  feelings,  and 
having  had  for  support  since  that  moment  an 
uncle  and  aunt,  both  respectable,  who  have 
taken  care  of  her  infancy,  considering  that 
time  in  his  flight  deprives  her  every  day  of 
some  one  of  her  protectors;  that  her  brothers 
and  sisters  are  all  married,  and  loaded  with 
family,  and  without  fortune;  that  she  remains 
as  an  isolated  being,  who  cannot  expect  any 
assistance  of  anyone  whomsoever;  and  who, 
without  fortune,  finds  herself  under  several 


Note.— Private  land  claims— Missouri. 

The  early  Statutes  relating  to  lands  and  land 
claims  in  tbe  territory  now  forming  the  State  of 
Missouri  are  construed  and  applied  in  the  follow- 
ing- cases :  Henderson  v.  Polndexter,  12  Wheat., 
m;  Hoss  v.  Barland,  1  Pet., 665 ;  Landes  v. Brant,  10 
How.,  348:  Burgess  r.  Gray.  16  How.,  48;  McCabe 
v.  WorthlngUm,  16  How.,  86;  Gamache  v.  Plquig- 
not,  16  How.,  451;    Guitard  v.  Stoddard,  16  How., 

HOWABD  4 


494;  West  v.  Cochran,  17  How.,  403;  O'Brien  v. 
Perry,  1  Black.,  132;  Glasgow  v.  Hortlz,  1  Black., 
595. 

Astn  the  construction  and  application  of  the  Act 
nf  July  4th,  1836,  confirming  the  decisions  of  the  com- 
missioner* upon  land  claims  in  .Missouri,  see  Stod- 
dard v.  Chambers,  2  How.,  284 :  Bissell  v.  Penrose.  8 
How.,  317;  Menard  v.  Massey,  8  How.,  293:  Landes 
v.  Brant,  10  How..  348. 
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points  of  view  in  a  calamitous  situation,  which 
appears  to  her  to  be  worthy  to  attract 
the  attention  of  the  good  heart  everybody 
knows  you  possess.  Full  of  this  idea,  and  con- 
vinced of  the  generosity  of  the  government, 
which  has  never  ceased  to  grant  favors  to  the 
unfortunate,  and  to  be  particularly  the  pro- 
tector of  orphans,  she  hopes  you  will  be  pleased 
to  grant  to  her  the  concession  of  a  tract  of  land 
situated  to  the  south  of  this  town,  and  being 
vacant  lands  of  his  majesty's  domain,  and 
which  may  contain  two  hundred  and  thirteen 
arpentsin  superficie,  more  or  less;  which  land 
shall  be  bounded  as  follows:  to  the  north, 
south  and  west,  by  the  vacant  lands  of  the  do- 
main, and  to  the  east  by  a  concession  of  some 
width  belonging  to  Mr.  Antonio  Souiard. 

"Such  is  the  statement  of  my  misfortune 
and  pretensions,  and  1  presume  to  hope  this 
favor  of  the  generosity  of  a  benevolent  and 
generous  government,  and  of  a  chief  as  worthy 
as  you  are  to  fulfill  its  benevolent  intentions. 
"  Marie  Nicolle  Lbs  Bois. 

"St.  Louis,  May  10,  1808." 

The  concession  was  as  follows: 

"  St.  Louis,  of  Illinois,  May  11th,  1808. 

"  Having  seen  the  foregoing  statement.  I  do 
grant  to  Marie  Nicolle  Le  Bois,  for  her  and  her 
heirs,  the  land  which  she  solicits,  in  case  it  is 
not  prejudicial  to  any  person;  and  the  surveyor 
451*f  of  this  'Upper  Louisiana,  Don  Antonio 
Souiard,  shall  put  the  petitioner  in  possession 
of  the  quantity  of  land  she  solicits  in  (he  place 
designated;  which,  when  executed,  he  shall 
draw  out  a  plat  of  survey,  delivering  the  same 
to  the  party,  with  his  certificate,  in  order  to 
serve  to  her  to  obtain  the  concession  and  title 
in  form  from  the  intendant-gcneral,  to  whom 
alone  corresponds,  by  royal  order,  the  distribut- 
ing and  granting  of  all  classes  of  lands  of  the 
royal  domain. 

"  Carlos  Dehault  Delassus." 
Of  Survey. —  Upper  LoniMana,  District  of  8n. 
Luis  de  Illinois, 

The  survey  was  as  follows: 

Note.  The  bounds  set  to  all  corners  are 
shown  on  the  plat. 

All  the  line  trees  were  marked  with  one  blaze 
above  two  notches.  The  trees  on  both  sides  of 
the  lines  were  blazed  only. 

Registered  in  Book  B,  of  the  surveys  for  said 
district,  folio  17.  No.  20. 

Of  Certificate  of  survey. 

"Dan  Antonio  Souiard,  Surveyor-General  of 
Upper  Louisiana :  I  do  hereby  certify  that  I 
have  measured,  run  the  lines,  and  bounded,  in 
favor  of  Marie  Nicolle  Les  Bois,  a  piece  of 
land  of  two  hundred  and  fifty-four  arpents  and 
fifty  perches  in  superficie,  measured  with  the 
perch  of  the  city  of  Paris,  of  eighteen  French 
feet  in  length,  lineal  measure  of  the  said  city, 
according  to  the  agrarian  measure  of  this 
province;  which  land  is  situated  at  about  the 
distance  of  twenty-five  arpents  to  the  southwest 
of  this  town  of  Saint  Louis,  and  is  bounded  to 
the  north-northwest  by  lands  of  Don  Santiago 
Mackay;  to  the  east-southeast  by  lands  be- 
longing to  me;  to  the  south-southwest  in 
part  by  lands  of  Don  Jh.  Brazeau,  and  by  va- 
cant lands  of  the  royal  domain;  and  bj  the 
west-southwest  by  vacant  lands;  which  ineas- 
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urement  and  survey  I  took  without  regarding 
the  variation  of  the  needle,  which  is  70*  30' 
east,  as  is  evident  by  the  foregoing  figurative 
plat,  on  which  are  noted  the  dimensions,  di- 
rections of  the  lines  and  limits,  and  other 
boundaries,  &c. 

"  Said  survey  was  executed  by  virtue  of  the 
memorial  and  decree  of  the  Lieutenant-Gov- 
ernor and  sub-delegate  of  the  royal  fisc,  Don 
Carlos  Dehault  Delassus,  dated  11th  Miy. 
1808. 

"  In  testimony  whereof,  I  do  give  the  pres- 
ent, with  the  preceding  figurative  plat,  exe- 
cuted by  my  exertions  on  the  27th  of  May  of 
the  current  year,  in  St.  Louis,  August  20, 
1803. 

"Antonio  Soulard,  Surveyor-General. 

"Truly  translated,  St.  Louis,  December  15, 
1882.      "  Julius  Dk  licit." 

•2.  Proceedings  of  the  board  of  com-  (*452 
missioners  established  by  the  Act  of  Congroa 
passed  on  the  2d  of  March,  1805. 

Proceedings  of  Commissioners. 

"  Friday,  October  7th,  1808. 

"Board  met.  Present:  The  Honorable 
Clement  B.  Penrose  and  Frederick  Bates. 

"  Marie  Nicolle  Les  Bois,  claiming  two  hun- 
dred and  forty-four  and  one  half  arpents  of 
land,  situated  in  the  commons  of  St.  Louis, 
produces  to  the  board  a  concession  from  Don 
Charles  Dehault  Delassus,  Lieutenant-Got 
ernor  for  the  same,  dated  May  11th,  1808;  a 
plat  and  certificate  of  survey,  dated  27th  Msy. 
1808,  and  certified  20th  August,  same  year. 

"  Laid  over  for  decision;  board  adjourned. 
"  Clement  B.  Penrose, 
"Frederick  Bates." 
"  Wednesday,  August  21st,  1811. 

"  Board  met.  Present:  Clement  B.  Penrose 
and  Frederick  Bates,  commissioners. 

"  Marie  Nicolle  Les  Bois,  claiming  two  hun- 
dred and  forty-four  and  one  half  arpents  of 
land  (see  book  No.  3,  p.  282).  It  is  the  opinion 
of  this  board  that  this  claim  ought  not  to  be 
confirmed. 

"  Board  adjourned  until  to-morrow,  eight 
o'clock  A.  M.  Clement  B.  Penrose. 

"Frederick  Bates. " 

3.  Proceedings  of    the    board    of   commir 
sioners,  established  by  the   acts  of  July  9, 
,  and  March  2,  1888. 


"Thursday,  November  29,  1882. 

"  Board  met  pursuant  to  adjournment  Pres- 
ent: Lewis  F.  Linn  [and]  F.  R.  Conway, 
commissioners. 

"  Marie  Nicolle  Les  Bois,  by  her  legal  repre- 
sentatives, claiming  two  hundred  and  forty 
four  and  a  half  arpents  of  land  (see  book  C. 
pp.  78,  74,  and  75.  No.  3.  p.  288,  No.  5,  p. 
828), produces  a  paper,  purporting  to  be  an  orig- 
inal concession  for  two  hundred  and  thirteen 
arpents  of  land,  more  or  less,  from  Charles 
Dehault  Delassus,  dated  11th  of  May,  1808: 
also  a  paper,  purporting  to  be  a  plat  and  cer- 
tificate of  survey  for  two  hundred  and  forty- 
four  arpents  and  fifty  perches,  taken  27th  of 
May,  and  certified  20th  of  August,  1808,  by 
Antonio  Souiard. 

"M.  P.  Leduc,  duly  sworn,  saith.  that  the 
signature  to  said  concession  is  in  the  proper 
handwriting  of  the  said  Charles  D.  Deiaam. 
and  the  signature  to  said  certificate  of  surrey 
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»  in  the  proper  handwriting  of  said  Soulard. 

"The  board  adjourned  until  tomorrow,  at 
ten  o'clock  A.  M.  L.  F.  Linn. 

"F.  R  Conway." 
453*]  •M.  39. 

"Tuesday,  November  5th,  1888. 

"The  board  met  pursuant  to  adjournment. 
Present:  L.  F.  Linn,  A.  G.  Harrison,  F.  R. 
Conway,  commissioners. 

"Marie  Nicolle  Les  Bois,  claiming  two  hun- 
dred and  forty-four  and  a  half  arpents  of  land. 
(See  pp.  64  and  65  of  this  book,  No.  6.)  The 
board  are  unanimously  of  opinion  that  this  claim 
ought  to  be  confirmed  to  the  said  Marie  Nicolle 
Lea  Bois,  or  her  legal  representatives,  according 
to  the  concession. 

"The  board  adjourned  until  to-morrow  at 
nine  o'clock  A.  M.  L.  F.  Linn, 

"F.  R.  Conway. 
"A.  G.  Harbison." 

4.  The  Act  of  Congress  passed  on  the  4th 
of  July,  1886. 

The  purport  of  this  act  is  set  forth,  under 
the  eighth  head  of  the  plaintiff's  title  in  the 
case  of  Mackay  v.  Dillon. 

5.  A  certificate  of  the  surveyor  of  the  pub- 
lic lands,  dated  September  6,  1888. 

This  certificate  is  as  follows: 
ftu  and  Certificate  of  Survey,  by  Authority  of 
the  United  State*. 
"8urveyNo.  8184. 
"  Plat  and  description  of  the  survey  of  a  tract 
of  two  hundred  and  four  arpents  and  fifty 
perches,  equal  to  two  hundred  and  eight  acres 
of  land,  situated  in  township  forty-five,  north 
of  the  base  line,  range  seven,  east  of  the  fifth 
principal  meridian,  in  the  State  of  Missouri, 
executed  on  the  twenty-fifth  day  of  Septem- 
ber, eighteen  hundred  and  thirty-eight,  by 
Charles  De  Ward,  deputy-surveyor,  under 
instructions  from  the  surveyor  of  the  public 
lands  in  the  States  of  Illinois  and  Missouri, 
dated  the  sixth  day  of  September,  eighteen 
hundred  and  thirty-eight. 
"This  being  the  tract  of  land  granted,  on  the 
•leventh  day  of  May,  eighteen  hundred  and 
hree,  to  Marie  Nicolle  Les  Bois,  by  Charles 
>ehault   Delassus,  then  Lieutenant-Governor, 
or  the  government  of  Spain,  of  the  Province  of 
,'pper  Louisiana,    surveyed  on    the  twenty- 
eveath  day   of  May,   eighteen  hundred  aud 
hree,  by  Antoiue  Soulard,  Spanish  surveyor  of 
he  same  province,  and  confirmed  to  the  said 
rfarie  Nicolle  Les  Bois,  or  her  legal  representa- 
ivea,  by  the  Act  of  Congress  of  the  United 
ttates  approved  the  fourth  of  July,  eighteen 
mndred  and  thirty-six,  entitled  'An  Act  con- 
rming  claims  to  land  in  the  State  of  Missouri, 
nd  for  other  purposes,'  according  to  the  de- 
iskm,  numbered  thirty-nine,  of  the  report  of 
be  board  of  commissioners  appointed  by  the 
Let  of  Congress  approved  the  ninth  of  July, 
ightoeo  hundred  and  thirty-two,  entitled  'An 
ict  for  the  final  adjustment  of  private  land 
i&4k*]  'claims  in  Missouri;  and    the  Act  of 
ioognas  approved  the  second  of  March,  eight- 
coknndred   and  thirty-three,    supplemental 
tareto." 
Then  follows  a  minute  description  of  the 
md  fcjr  metes  and  bounds. 

Defendant i  Title. 
Tb*  evidence  offered  by  the  defendant  consist- 
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ed  of  the  first  six  heads  of  the  title  offered  by 
the  defendant  in  the  case  of  Mackay  v.  Dillon. 
He  further  offered  a  plat  and  survey  of  the 
common,  made  in  November,  1882,  under  in- 
structions from  the  surveyor  of  public  lands  in 
the  States  of  Illinois  and  Missouri,  and  the  fol- 
lowing certificate: 

' '  Surveyor's  Office,  ) 

St.  Louis,  7th  of  April,  1841.  f 
'  'The  foregoing  plat  and  description  of  the 
surrey  of  the  commons  of  St.  Louis  are  cor- 
rectly copied  from  pp.  74,  75,  and  76  of 
record  book  C,  in  this  office.  The  plat  of  the 
survey,  No.  3,  184,  subsequently  made  of  the 
claim  of  Marie  Nicolle  Les  Bois,  within  the 
survey  of  said  commons,  is  this  day  laid  down 
on  the  said  foregoing  plat  of  the  common, 
according  to  the  survey  of  the  said  claim  of 
Marie  Nicolle  Les  Bois. 

William  Milburk 
"Surveyor  of  the  Public  Lands  in  the  States 
of  Illinois  and  Missouri." 

The  evidence  being  closed  on  both  sides,  the 
counsel  filed  the  following  agreement: 

Agreement  by  Parties. 

It  was  agreed  by  the  parties,  that,  at  the  time 
of  the  commencement  of  this  suit,  the  defendant 
was  in  the  actual  possession  and  occupation  of 
twenty  acres  of  land,  parcel  of  the  tract  of  land 
in  the  declaration  mentioned,  as  tenant  of  the 
city  of  St.  Louis,  claiming  the  same  as  common 
belonging  to  the  inhabitants  of  St.  Louis,  and 
further,  that  the  matter  of  dispute  in  this  action 
exceeds  the  value  of  two  thousand  dollars,  ex- 
clusive of  costs. 

It  was  also  admitted  by  the  parties  that,  from 
a  short  time  after  the  settlement  of  the  village 
of  St.  Louis,  there  was  a  fence,  commencing 
above  the  town  of  St.  Louis,  running  westward- 
ly  a  little  west  of  the  village,  until  it  came  to 
the  hill  near  the  court-house,  and  then  ran  in  a 
direction  south  of  west,  until  it  reached  the 
line  of  the  Barriere  des  Noyer  fields,  and  then 
running  southwardly  along  the  front  of  those 
fields,  until  it  reached  the  Carondelet  fields,  and 
from  that  point  extended  to  the  river.  The 
land  on  the  eastern  side  of  that  fence  was  used 
by  the  inhabitants  of  the  town  for  the  pasturage 
of  cattle,  and  for  the  supply  of  wood,  and  was 
always  'called  the  common  of  the  town,  [*4S5 
while  the  land  on  the  western  side  was  used  for 
cultivation.  The  land  in  question  lies  on  the 
eastern  side  of  this  fence,  and  within  what  was 
called  the  common.  The  fence  alx>ve  men- 
tioned was  destroyed  in  the  year  1797,  at  which 
time  the  cultivation  of  the  common  fields  west 
of  said  fence  was  discontinued. 

The  counsel  for  the  plaintiff  then  moved  the 
court  to  instruct  the  jury,  that  the  survey 
offered  by  the  inhabitants  of  St.  Louis,  in  sup- 
port of  their  claim,  upon  which  survey  was 
laid  down,  at  the  request  of  the  claimants,  the 
concession  and  survey  of  Marie  Nicolle  Les 
Bois,  excludes  and  protects  from  the  confirma- 
tory operation  of  the  acts  of  Congress  of  18th 
June,  1812,  and  Act  of  Congress  of  27th  June, 
1831,  the  title  of  said  Marie  Nicolle  Les  Bois  to 
the  tract  granted  to  her. 

Which  Instruction  the  court  refused  to  give; 
to  which  decision  the  plaintiff,  by  her  counsel, 
excepted. 
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$*]     *2.  That  the  evidence  given  on  the 
of  the  defendant  was  not  sufficient  to  re- 
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Instruction*  Qiwn. 
The  court  then  instructed  the  jury  as  follows: 

1.  That  the  inhabitants  of  the  town  of  St. 
Louis  were  confirmed  in  their  claim  to  com- 
mons by  the  acts  of  Congress  of  1812  andl  831. 

2.  That  the  notice  of  claim  of  said  inhabit- 
ants, as  filed  with  the  recorder  of  land  titles, 
and  exhibited  before  the  board  of  commis- 
sioners, read  hereto  the  jury,  is  evidence  of  the 
extent  of  the  said  claim  to  said  commons. 

3.  If  the  claim  of  the  plaintiff  is  included 
within  the  boundary  of  the  lands  confirmed  to 
the  town  of  St.  Louis  by  the  acts  of  1812  and 
1831 ,  then  the  jury  must  find  for  the  defendant ; 
because  those  acts  passed  the  title  to  the  land 
in  controversy  to  the  inhabitants  of  said  town. 

To  which  opinion  of  the  court,  in  giving 
the  said  instructions  the  plaintiff ,  by  her  coun- 
sel, excepted.  And  the  plaintiff  prays  the  court 
to  sign  and  seal  this  bill  of  exceptions,  which 
is  done  accordingly,  this  14th  day  of  April, 
1841.  J.  Catbon.         [seal.] 

R.  W.  Weus.    [seat,.] 

Under  these  instructions,  the  jury  found  for 
the  defendant,  and  to  review  them  the  present 
writ  of  error  was  brought. 

The  cause  was  argued  by  Mr.  Magenis,  who 
made  the  following  points: 

1.  That  the  grant  and  order  of  survey  by 
the  lieutenant-governor,  in  May,  1803,  and  the 
survey  made  in  conformity  thereto,  raise  a  le- 
gal presumption,  that  at  that  date  the  land  so 
granted  and  surveyed  was  royal  domain. 
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but  that  presumption, 

3.  That  by  virtue  of  said  grant  and  survey, 
the  plaintiff  was,  in  contemplation  of  law,  in 
possession  of  the  land  in  dispute  on  May,  1803, 
and  could  not  be  devested  thereof  under  the 
Act  of  1812,  except  by  actual  exclusive  ad- 
verse possession  of  the  same  as  commons  by  the 
inhabitants  of  St,  Louis  up  to  the  20th  of  De- 
cember, 1803.     r 

4.  That  the  grant  and  survey  to  the  plaintiff 
gave  her  such  a  right  to  the  premises  as  came 
within  the  term  '•property,"  under  the  treaty 
of  Louisiana,  and  that  notice  of  her  claim 
having  duly  filed  by  the  recorder,  she  could 
not  be  devested  thereof  by  the  Act  of  1812  or 
1881. 

5.  That  by  the  Act  of  1812,  legal  proof  be- 
fore the  recorder  of  continued  inhabitation, 
cultivation,  or  possession  prior  to  and  up  to  the 
20th  of  December,  1803,  was  made  a  condition 
precedent  to  the  confirmation  of  claims  to  lots 
or  land  under  that  act,  and  that  unless  the  re- 
corder, upon  the  proof  made,  confirmed  the 
claims  submitted  to  him  for  investigation,  or 
reported  them  to  Congress  for  confirmation,  the 
same  are  not  confirmed  by  the  Act  of  1812  or 
that  of  1831. 

6.  That  the  plat  and  survey  of  Mackay,  if 
received  as  evidence  of  the  extent  and  bounda- 
ries of  the  land  claimed  as  commons,  are  evi- 
dence also  to  show  that  the  tract  granted  to  the 
plaintiff  was  not  claimed  as  commons,  or  con- 
firmed to  the  inhabitants  of  St.  Louis  as  such, 
by  the  Act  of  1812  or  1881. 

Mr.  Justice  Catron  delivered  the  opinion 
of  the  court : 
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This  case  comes  up  by  a  writ  of  error  to  the 
Circuit  Court  of  the  District  of  Missouri.  It  is 
an  action  of  ejectment  for  two  hundred  and 
eight  acres  of  land,  lying  within  the  common* 
of  St.  Louis,  and  confirmed  to  the  plaintiff  by 
the  Act  of  Congress  of  July  4,  1838:  and  wag 
surveyed  by  the  authority  of  the  United  States, 
in  September,  1838.  The  Act  of  1836.  and  the 
survey,  made  out  a  good  prima  facte  title  for 
the  plaintiff. 

The  defendant  claims  title  under  the  city  of 
St.  Louis;  and  the  title  of  the  city  depends  on 
its  grant  of  the  commons  by  the  acts  of  1812 
ana  1831.  The  evidence  of  identity  and  bound- 
ary of  neither  claim  being  disputed,  the  plaint- 
iff moved  the  court  to  instruct  the  jury,  thai 
the  survey  offered  by  the  inhabitants  of  St. 
Louis  in  support  of  their  claim,  upon  whirl 
survey  was  laid  down,  at  the  request  of  the 
claimants,  the  concession  and  survey  of  Marie 
Nicolle  Lea  Bois,  excludes  and  protects  from 
the  confirmatory  operation  of  the  Acts  of  Coo 
gressof  13th  June,  1812,  and  Act  of  Congress 
of  27th  June,  1831,  the  title  of  said  Marie 
Nicolle  Les  Bois  to  the  tract  granted  to  her, 
which  instruction  was  refused.  The  surrey 
referred  to  was  one  made  of  the  commons  in 
*1806,  by  James  Mackay;  and  on   a  f*457 

&lat  of  the  survey,  filed  with  a  notice  of  chum 
efore  the  board  of  commissioners  organized  by 
virtue  of  the  Act  of  1805.  to  examine  and  re 

SMt  on  French  and  Spanish  claims,  this  of  Le» 
ois  was  laid  down,  with  six  others.  Mackay '» 
survey  was  a  private  one,  made  at  the  instance 
of  the  inhabitants  of  St.  Louis,  and  was  not 
binding  on  the  rights  of  anyone;  nor  did  it 
profess  to  exclude  the  pretensions  laid  down 
on  the  plat,  as  not  being  part  of  the  town  com- 
mon, but  the  reverse.  For  our  further  views  on 
the  question  presented  by  the  instruction,  we 
refer  to  what  is  said  on  it  in  the  case  of  Mar 
kay'f  Heirs  v.  Dillon,  submitted  to  us  at  the 
same  time  with  the  present. 

The  court  then  instructed  the  jury  as  fol- 
lows: 

1.  That  the  inhabitants  of  the  town  of  St 
Louis  were  confirmed  in  their  claim  to  com- 
mons by  the  acts  of  Congress  of  1812  and 
1881. 

2.  That  the  notice  of  claim  of  said  inhabit 
ants,  as  filed  with  the  recorder  of  land  title* 
and  exhibited  before  the  board  of  commwion 
era,  read  here  to  the  jury,  is  evidence  of  the 
extent  of  the  said  claim  to  said  commons. 

3.  If  the  claim  of  the  plaintiff  is  included 
within  the  boundary  of  the  lands  confirmed  to 
the  town  of  St.  Louis  by  the  acta  of  IMS  and 
1881,  then  the  jury  must  find  for  the  defend- 
ant: because  those  acts  passed  the  title  to  the 
land  in  controversy  to  the  inhabitants  of  said 
town. 

These  were  excepted  to. 

As  to  the  first  instruction  given,  it  may  be 
remarked,  that  by  the  Act  of  June  13,  1812. 
Congress  provided,  that  the  rights,  titles,  and 
claims  to  town  or  village  lots,  out  lots,  common 
field  lots,  "and  commons,"  in,  adjoining,  and 
belonging  to  St.  Louis  (and  other  towns)  should 
be.  and  the  same  were  thereby  confirmed  to 
the  inhabitants,  &c. 

That  this  was  a  general  confirmation  of  the 
common  to  the  town  as  a  community  no  cae 
has  ever  doubted,  so  far  as  the  confirmation  op- 
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ersted  od  the  lands  of  the  United  States;  and 
to  which  no  individual  claim  or  pretension  was 
let  up;  and  the  question  arising  on  the  instruc- 
tion is,  whether  the  plaintiff's  claim  was  ex- 
cepted directly,  or  by  reason  of  a  prior  right 
rested  m  the  plaintiff.  The  only  direct  excep- 
tion in  the  act  is  the  proviso,  "That  nothing 
herein  contained  shall  be  construed  to  affect 
the  rights  of  any  persons  claiming  the  same 
lands,  or  any  part  thereof,  whose  claims  have 
been  confirmed  by  the  '  board  of  commis- 
sioners' for  adjusting  and  settling  claims  to 
land  in  the  said  territory." 

The  board  referred  to  was  organized  accord- 
ing to  the  Act  of  March  2,1805,  with  powers  to 
examine  such  claims  as  that  of  the  plaintiff,  and 
to  decide  on  their  validity ;  and  although, by  the 
act,  no  power  was  given  to  make  a  conclusive 
adjudication  without  the  sanction  of  Congress, 
yet  if  any  claim  was  declared  good  and 
458*]#va1id,  and  recommended  for  confirma- 
tion, it  was  of  the  class  mentioned  in  the 
foregoing  proviso,  as  we  suppose,  even  when 
acted  on  under  the  Act  of  1805;  but  by  the  Act 
of  March  8,  1807,  sec.  41,  the  powers  of  the 
commissioners  were  extended,  and  confirma- 
tions of  various  classes  of  claims  were  author- 
ized to  be  made  by  the  board  conclusively, 
without  the  intervention  of  Congress;  and  for 
which  patents  were  to  issue,  on  surveys  made 
by  officers  of  the  United  States. 

The  foregoing  were  the  only  description  of 
titles  excepted  from  the  Act  of  1812;  and  as 
the  plaintiff's  was  not  one  of  them,  the  act  did 
not  apply  to  it  in  the  saving  clause. 

Thenext  inquiry  on  the  first  instruction  given 
is,  as  to  the  operation  of  the  Act  of  1831  on 
the  plaintiff's  claim. 

The  Act  of  May  26,  1824,  gave  jurisdiction 
to  the  District  Court  of  the  United  States  for 
the  Missouri  District,  to  hear  and  adjudge,  in  a 
mode  of  proceeding  according  to  the  rules  gov- 
erning courts  of  equity,  on  all  claims  of  the 
description,  and  that  were  in  the  situation, 
of  the  plaintiff's,  the  United  States  being  de- 
fendants ;  and  either  party  having  the  right  of 
appeal  to  the  Supreme  Court. 

The  fifth  section  of  the  act  declares,  "That 
any  claim  not  brought  before  the  District 
Court  within  two  years  from  the  passing  there- 
of shall  be  forever  barred,  both  in  law  and 
equity;  and  that  no  other  action  at  common 
law,  or  proceeding  in  equity,  shall  ever  there- 
after be  sustained  in  any  court  whatever,  in 
relation  to  said  claim." 

An  act  for  the  relief  of  Phineas  Underwood, 
and  for  other  purposes,  passed  the  23d  May, 
1836,  sec.  2  (1  United  States  Land  Laws,  924), 
declares,  that  the  time  for  filing  petitions  under 
the  Act  of  1824  shall  be,  and  is  hereby  extended 
to  the  26th  day  of  May,  1828. 

The  Act  of  May24th,  1828(4  Litt.  &  Brown's 
ed.,  ch.  90.  298),  declares,  that  the  district 
courts  shall  be  open  for  the  receiving  petitions 
of  claimants,  under  the  Act  of  1884,  until  the 
26th  day  of  May,  1829,  and  that  the  act  shall 
continue  in  force  for  the  purpose  of  enabling 
claimants  to  obtain  a  final  decision  on  their 
claims  until  the  26th  day  of  May,  1830,  and  no 
longer. 

The  plaintiff  instituted  no  proceedings  be- 
fore the  District  Court  under  the  Act  of  1824; 
and  on  the  26th  day  of  May,  1829,  her  claim 
How  ABO  4 


stood  and  was  barred.  For  further  views 
of  this  court  on  the  character  of  the  bar,  we 
refer  to  the  cases  of  Barry  v.  Gamble  (3  How- 
ard, 55),  and  Chouteau  v.  Eekhart  (2  Howard, 
852). 

In  January,  1831,  the  city  of  St.  Louis,  and 
other  towns,  applied  to  have  their  rights  of 
common  further  confirmed  and  regulated;  and 
an  act  of  Congress  was  passed,  declaring  "That 
the  United  States  do  hereby  relinquish  to  the 
inhabitants  of  the  several  towns  of  St.  Louis, 
&c. ,  all  the  right,  title  and  interest  in  and  to 
•the  town  or  village  lots,  out  lots,  com-  [*459 
mon  field  lots,  and  commons — to  be  held  by  the 
inhabitants  of  the  said  towns  in  'full  property,' 
and  to  be  regulated,  or  disposed  of,  for  the  use 
of  the  inhabitants,  according  to  the  laws  of  the 
State  of  Missouri."  This  law  vested  in  the 
city  corporation  the  town  common,  in  fee-sim- 
ple, and  gave  full  power  to  the  Legislature  of 
Missouri  to  incorporate  it  into  the  city,  by  ex- 
tending the  city  charter  over  it.  The  im- 
portance of  the  act  will  be  understood  when 
wc  examine  the  plats  and  other  evidences  in 
the  record;  from  which  it  will  be  seen  that  the 
city  is  spreading  over  the  eastern  lines  of  the 
common,  and  that  it  is  in  part  sold  out  in  lots 
by  the  corporation  already,  and  fast  becoming 
part  of  the  city. 

Les  Bois  standing  barred  when  the  Act  of 
1831  was  passed,  in  November,  1832,  the  city 
caused  the  common  to  be  officially  surveyed, 
under  instructions  from  the  Surveyor-General 
of  Illinois  and  Missouri,  according  to  the  Act  of 
26th  May,  1834,  sec.  2  (1  United  Slates  Land 
Laws,  ch.  811).  This  survey  was  a  public  one, 
binding  on  the  United  States  and  the  city  cor- 
poration; and  was  duly  recorded  by  the  sur- 
veyor-general in  his  office.  A  copy  of  the  plat 
is  in  the  record,  with  a  detailed  description  of 
landmarks,  courses,  and  distances;  and  these 
were  given  in  evidence  to  the  jury  in  the  Cir- 
cuit Court.  Thus  stood  the  defendant's  title. 
On  July  9th,  1832.  a  law  was  passed  by  Con- 
gress, authorizing  commissioners  to  be  ap- 
pointed to  act  on  claims  not  confirmed  pre- 
viously ;  and  on  the  5th  of  November,  1833,  the 
board  organized  under  the  act  declared  Les 
Bois'  claim  valid ;  and  Congress  confirmed  it, 
July  4th,  1836. 

To  avoid  the  bar,  under  these  circumstances, 
and  to  show  that  neither  the  Act  of  1812,  or 
that  of  1831,  could  deprive  the  plaintiff  of  her 
right,  it  is  insisted  she  had  a  vested  interest  to 
the  land  confirmed  when  the  United  States  ac- 
quired Louisiana,  which  is  protected  by  treaty 
stipulation,  and  that  such  right  no  act  of  Con- 
gress could  defeat;  that  by  the  third  article  of 
the  Treaty  of  1803,  with  France,  the  inhabit- 
ants of  the  ceded  territory  were  to  be  incorpo- 
rated into  the  Union,  to  be  admitted  to  the 
rights,  advantages,  and  immunities  of  citizens 
of  the  United  States, and^in  the  mean  time  they 
were  to  be  maintained  and  protected  in  the 
free  enjoyment  of  their  liberty,  property,  and 
religion.  And  this  implied,  that  after  their  ad- 
mission they  should  be  equally  protected,  and 
that  such  would  have  been  the  measure  of  jus- 
tice applicable  to  their  rights  of  property  by 
the  laws  of  nations,  had  the  treaty  been  silent 
on  the  subject.  On  this  assumption  the  plaint- 
iff mainly  relies;  that  it  is  true  in  the  abstract  is 
not  doubted,  but  it  involves  several  opposing  con- 
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siderations  applicable  to  her  title:  1.  Whether 
such  a  vested  property  in  the  soil  existed  in  Les 
Bois,  before  the  date  of  the  treaty,  as  bound 
the  government  of  Spain  to  perfect,  by  the  ex- 
ecution of  a  complete  title,  the  first  incipient 
460* J  step.  2.  Whether  *the  judicial  power 
has  any  jurisdiction  to  interfere  and  enforce 
such  right,  supposing  it  to  exist. 

That  this  government  had  imposed  on  it  the 
same  duty  to  perfect  the  title  that  rested  on 
Spain  before  the  country  was  ceded  is  not  open 
to  question ;  but  this  was  all  the  United  States 
were  bound  to  perform.  How,  then,  did  the 
plaintiff's  claim  stand  previous  to  the  cession. 
Her  first  decree  and  order  of  survey  bear  date 
in  May,  1803,  and  the  survey  was  made  in 
August,  1808 ;  but  there  is  no  evidence  that  any 
part  of  the  land  was  either  occupied  or  culti- 
vated. The  lieutenant-governor's  decree  is  in 
the  usual  style,  and  concludes,  "that  it  is  given 
to  serve  the  interested  party  to  obtain  the  con- 
cession and  title  in  form,  from  the  intendant- 
general,  to  whom  alone  corresponds,  by  royal 
order,  the  distributing  and  granting  of  all  classes 
of  the  royal  domain. 

On  the  22d  of  October,  1798,  the  King  of 
Spain  appointed  Morales  intendant-general  and 
sub-delegate;  he  kept  his  office  at  New  Orleans, 
and  was  charged  with  the  superintendence  and 
granting  of  the  public  domain  in  the  provinces 
of  Upper  and  Lower  Louisiana,  "to  the  con- 
clusion of  all  other  authority."  On  July  17th, 
1799,  Morales  published  his  regulations  to  the 
inferior  officers  and  the  people  of  the  provinces, 
so  that  (in  his  own  language)  "all  persons  who 
wish  to  obtain  lands  may  Enow  in  what  manner 
they  ought  to  ask  for  them,  and  on  what  con- 
ditions lands  can  be  granted  and  sold;  that 
those  who  are  in  possession  without  the  neces- 
sary titles  may  know  the  steps  they  ought  to 
take  to  come  to  an  adjustment;  that  the  com- 
mandants and  sub-delegates  of  the  intendancy 
may  be  informed  of  what  they  ought  to  observe, 
Ac.    (2  White's  Recopilacion,  384.) 

By  article  eighteen,  it  is  declared:  "Expe- 
rience proves  that  a  great  number  of  those 
who  have  asked  for  land  think  themselves  the 
legal  owners  of  it;  those  who  have  obtained  the 
first  decree,  by  which  the  surveyor  is  ordered 
to  measure  and  put  them  in  possession;  others, 
after  a  survey  has  been  made,  have  neglected 
to  ask  the  title  for  the  property,  and  as  like 
abuses  continuing  for  a  longer  time  will  aug- 
ment the  confusion  and  disorder  which  will 
necessarily  result.  We  declare  that  no  one  of 
those  who  have  obtained  said  decrees,  notwith- 
standing in  virtue  of  them  the  survey  has 
taken  place,  and  that  they  have  been  put  in 
possession,  can  be  regarded  as  owners  of  land 
until  their  real  titles  are  delivered  completed, 
with  all  the  formalities  before  recited." 

The  formalities  recited  are  found  in  the  three 
preceding  sections,  which  give  precise  instruc- 
tions how  the  title  is  to  be  made  out,  and  where 
it  is  to  be  recorded,  by  the  officers  of  the  gen- 
eral intendancy.  The  nineteenth  article  de- 
clares: "All  those  who  'possess'  lands  in  virtue 
of  formal  titles  made  by  the  governors  [such  as 
Delassus  was]  shall  be  protected  and  main- 
tained in  their  possessions."  And  by  article 
twenty:  "Those  who,  without  the  title  or  pes- 
461*J  session  'mentioned  in  the  nineteenth 
article,  are  found  occupying  lands,  shall  be 
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driven  therefrom,  as  from  property  belonging 
to  the  crown,"  unless  they  have  occupied  the 
same  more  than  ten  years. 

The  board  of  commissioners  who  confirmed 
Les  Bois'  claim  acted  on  the  principle  that  the 
regulations  of  Morales  were  not  in  force  in 
Upper  Louisiana,  more  than  those  of  the  rorsl 

£>vernors,  O'Reilly  and  Gayoso.  But  at  the 
ieutenant-Governor,  Delassus,  referred  the 
claimant  in  this  case,  and  in  all  others  so  far  * 
we  know,  to  the  general  intendant  for  a  title. 
and  the  instructions  point  out  the  terms  on 
which  a  complete  title  can  be  had,  and  the 
formalities  with  which  it  must  be  clothed,  it « 
difficult  to  say  on  what  grounds  the  commis- 
sioners come  to  the  conclusion  that  Morales' 
regulations  were  not  in  force.  The  rules  of  pro- 
ceeding of  the  board  will  be  found  in  5  D. 
Green's  State  Papers,  707,  and  the  instruction! 
to  which  they  refer  in  2  White's  Becopilackn, 
228-244. 

In  an  affidavit  found  in  the  public  documents, 
and  furnished  by  the  same  board  (5  D.  Green's 
State  Papers,  708),  Delassus  states  his  practice 
to  have  oeen,  that,  when  a  petition  was  pre- 
sented for  land,  if  he  considered  the  petitioner 
possessed  merits  to  entitle  him  to  the  conceaskm 
it  was  granted,  subject  to  the  confirmation  of 
the  intendant-general,  and  that  he  made  u> 
order  of  survey ;  these  he  delivered  to  the  peti- 
tioner; but  that  he  kept  no  books,  nor  did  he 
make  any  registry  of  the  decree  or  order  of 
survey;  and  that  whether  the  surveyor  did  so 
or  not  was  no  concern  of  his,  the  lieutenant- 
governor's,  nor  did  he  deem  it  material  when 
the  survey  was  made;  as  to  this,  there  was  no 
time  limited. 

From  this  loose  mode  of  proceeding.it  is  mani- 
fest the  whole  matter  of  perfecting  the  title  was 
referred  to  the  intendant-general ;  and  he,  and 
those  acting  subordinate  to  him  in  this  respect, 
were  undoubtedly  governed  by  the  intendant's 
regulations.  As  the  king's  representative  and 
deputy,  he  was  to  judge  whether  the  consider 
ations  moving  the  lieutenant-governor  were 
such  as  warranted  the  grant;  next,  whether 
conditions  had  been  performed,  &c.  The  grant- 
ing power  was  in  a  great  degree  political  and 
altogether  the  exercise  of  royal  authority,  and 
of  course  subject  to  no  supervision  but  by  the 
same  high  authority  itself.  By  the  treaty,  the 
United  States  assumed  the  same  exclusive  right 
to  deal  with  the  title  in  their  political  and  sow- 
eign  capacity,  nor  could  the  courts  of  justice 
be  permitted  to  interfere;  if  they  could,  and 
by  their  decrees  complete  the  title,  all  power 
over  the  subject  might  have  been  defeated,  not 
by  the  courts  of  the  Union  only,  but  by  the 
State  courts  also.  And  therefore  the  contem- 
porary construction  and  practical  understand- 
ing of  the  treaty  for  forty  years  has  been,  that 
claims  like  the  plaintiff's  had  no  standing  in  • 
court  of  justice  until  confirmed  by  Congress, 
or  by  its  authority. 

Next,  it  insisted  that  the  confirmation  of  1888 
established  the  'original  validity  of  Les  [*462 
Bois'  title;  that  this  stands  as  an  ad  judged  and 
concluded  fact,  which  a  court  of  justice  cannot 
controvert;  and  the  confirmation  having  oper- 
ated on  the  concession  of  1803,  therefore,  by 
relation,  it  overreaches  the  confirmations  of  the 
town  common  of  1812  and  1881. 

The  doctrine  of  relation  in  an  action  of  ejert- 
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ment,  by  which  the  legal  title  by  patent  is 
nude  to  take  date  from  the  entry  or  inception 
-of  title,  is  familiar  in  some  of  the  States,  and 
has  been  acted  on  this  court.  It  applies  where 
both  the  litigant  parties  have  a  grant;  the  case 
of  Horn  v.  Borland  (1  Peters,  655)  was  of  this 
description.  There  the  younger  patent  was 
founded  on  the  best  right  in  equity,  standing 
in  advance  of  either  patent,  and  the  equities 
were  tried  at  law.  But  if  the  elder  or  Detter 
entry  had  not  been  carried  into  a  grant,  a  court 
of  equity  might  have  administered  the  same 
measure  of  justice,  and  decreed  the  land  from 
the  patentee,  whose  legal  title  was  founded  on 
die  inferior  equity.  This  is  the  constant  prac- 
tice in  the  State  courts  in  similar  cases.  But 
when  courts  of  law  go  behind  conflicting 
patents,  and  contest  the  equities  on  which  they 
are  founded,  it  has  never  been  held  that  the 
patent  aided  the  equitable  title;  it  must  come 
in  support  of  the  grant,  and  stand  on  its  own 
merits.  So  in  this  case;  the  plaintiff  admits 
her  grant,  of  itself,  is  insufficient  to  authorize  a 
recovery,  and  that  she  must  go  behind  it;  and 
there  she  is  met  by  the  objection,  that  her 
claim  had  no  standing  in  a  court  of  equity  or 
of  law,  up  to  the  date  of  its  confirmation,  and 
depended  on  the  political  power.  The  plaintiff's 
assumption  comes  only  to  this,  that  the  United 
States  erred  in  granting  the  common  first,  in 
prejudice  of  her  better  right  to  have  the  first 
pant.  To  this  assumption,  the  answer  is,  that 
if  the  sovereign  power  wronged  her,  she  is 
without  remedy  in  a  municipal  court. 

The  second  instruction  given  by  the  Circuit 
Court  was,  that  the  notice  of  claim  filed  with 
the  recorder  and  exhibited  to  the  board  was 
evidence  of  the  extent  of  said  claim  to  com- 
mons. The  competency  of  the  evidence  was 
not  objected  to  on  part  of  the  plaintiff;  it  was 
sjich  as  she  herself  resorted  to,  for  the  estab- 
lishment of  the  extent  and  boundary  of  her 
own  claim,  and,  aside  from  the  legal  and  official 
survey  of  the  commons  made  in  1882,  is  the 
only  evidence  of  boundary  that  is  likely  to  ex- 
ist at  no  distant  future  day,  and  was  the  usual 
evidence  introduced  to  prove  the  fact  before 
the  survey  of  1882  was  made.  The  court  gave 
no  opinion  on  its  effect,  but  properly  left  it  to 
the  jury. 

The  third  instruction  is,  that  if  the  jury  be- 
lieved the  land  in  dispute  to  lie  within  the 
bounds  of  the  common  confirmed  by  the  acts 
of  1812  and  1831,  then  they  should  find  for  the 
defendant. 

The  first  consideration  on  this  instruction 
•rows  on  the  Act  of  July  4th,  1836,  by  which 
the  plaintiffs  claim  was  confirmed.  The  fact 
that  claims  embraced  by  the  act  interfered  with 
463*1  lands  "previously  granted  or  sold  by 
the  United  States,  was  well  Known  to  the  com- 
missioners, and  in  their  report  of  27th  Novem- 
ber, 1833  (5  D.  Green's  State  Papers,  702),  they 
state  for  the  information  of  Congress,  that 
"  these  are  numerous  cases  of  lands  Tying  with- 
in these  French  and  Spanish  claims  belong- 
ing to  individuals  whose  right  or  claim  orig- 
inated under  the  government  of  the  United 
States:  some  depend  on  purchases;  some  on  the 
law  allowing  pre-emptions ;  some  others  on  New 
Madrid  locations;  and  some  again  upon  settle- 
ment rights  which  had  been  confirmed:  that 
most  of  these  persons  have  been  for  a  long  time 
Howard  4.  U.  8.,  Book  11. 


settled  on  their  lands ;  their  claims  being  of  a  bona 
fide  character,  derived  from  the  government  of 
the  United  States,  they  went  on  to  improve  their 
lands,  making  for  themselves  and  families  com- 
fortable homes,  without  any  belief  that  they 
would  ever  be  interrupted  in  their  possessions; 
that  should  the  claims  reported  by  the  board 
be  confirmed  by  Congress,  in  whole  or  in  part, 
Congress  will,  in  their  wisdom,  no  doubt  notice 
the  suggestions  here  made,  and  carve  out  such 
a  course  as  will  quiet  the  uneasiness  and  anxiety 
which  are  felt,  by  doing  everything  which 
even  the  most  scrupulous  demands  of  justice 
could  require." 

In  view  of  this  report,  Congress  passed  the 
aforesaid  Confirmatory  Act,  which  declares: 
"  That  if  it  shall  be  found  that  any  tract  or 
tracts  confirmed  as  aforesaid,  or  any  part 
thereof,  had  been  previously  located  by  any 
other  person  or  persons,  under  any  law  of  the 
United  States, or  had  been  surveyed  and  sold  by 
the  United  States,  this  act  shall  confer  no  title 
to  such  lands  in  opposition  to  the  rights  ac- 
quired by  such  location  or  purchase;  out  the 
individual  or  individuals  whose  claims  are 
hereby  confirmed  shall  be  permitted  to  locate 
so  much  thereof  as  interferes  with  such  location 
or  purchase  on  other  lands  of  the  United 
States,"  &c. 

The  officers  of  the  government  administering 
the  Land  Department  had  to  construe  this  law 
with  its  exceptions;  the  matter  was  referred  to 
the  Attorney-General,  and  in  September,  1842, 
he  gave  it  as  his  opinion  that  the  confirmations 
must  yield  to  prior  confirmations;  school  sec- 
tions, ordinary  sales  prior  to  the  Act  of  July 
4th,  1836,  &c.  4 

A  confirmation  of  a  Spanish  or  French 
claim,  either  by  a  board  of  commissioners  un- 
der the  Act  of  1807,  or  by  Congress  directly, 
or,by  the  district  courts  by  force  of  the  Act 
of  1824,  is  a  location  of  land  by  a  law  of  the 
United  States;  surveys  have  been  made  and 
patents  issued  for  such  land  in  the  great 
majority  of  instances,  and  it  cannot  be  ques- 
tioned, as  we  think,  that  a  title  thus  protected 
by  patent  was  intended  to  be  carved  out  of  the 
Act  of  1836;  nor  is  it  perceived  how  the  St. 
Louis  common  can  be  in  a  worse  condition,  as 
the  acts  of  1812  and  1831  did  not  contemplate 
any  further  grant  than  the  acts  themselves  im- 
port, and  this  conclusion  is  greatly  strengthened 
by  the  following  considerations: 

The  plaintiffs  claim,  and  all  others  of  a 
similar  character  within  *the  St.  Louis  [*464 
common,  that  is,  such  as  the  board  of  commis- 
sioners from  1806  to  1812  had  examined  and 
rejected,  were  well  known  to  Congress  when 
the  act  of  that  year,  confirming  the  common, 
was  passed ;  the  report  of  the  Tward  had  just 
then  been  returned  to  Congress,  and  Mr.  Pen- 
rose, one  of  its  members,  and  Mr.  Reddick.  the 
clerk,  were  at  Washington,  as  appears  by  their 
letters.  The  two  of  Mr.  Penrose  were  com- 
municated to  the  House  of  Representatives,  and 
that  of  Mr.  Reddick  to  the  chairman  of  the 
committee  of  public  lands  (2  American  State 
Papers,  447-451);  they  gave  the  information 
on  which  Congress  proceeded  in  acting  on  the 
report,  as  the  letters  plainly  show.  The  same 
information  was  part  of  the  public  and  printed 
documents  of  Congress  when  the  second  Con- 
firming Act  of  1881  was  passed;  and  when  it 
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was  known,  Spanish  and  French  pretensions  to 
claim  conflicting  with  the  common  stood  barred. 
In  1882,  the  common  was  officially  and  legally 
surveyed,  pursuant  to  the  Act  of  May  26th, 
1824,  and  the  surrey  stood  recorded  in  due 
form  in  1886,  when  the  plaintiff  got  her  title. 
These  laws,  and  the  acts  done  by  the  United 
Slates  in  pursuance  of  them,  we  suppose,  made 
and  located  the  common's  title  as  effectually  as 
a  patent  could  have  done,  and  brought  it  with- 
in the  exception  of  the  Act  of  1886;  and  that 
the  plaintiff  Les  Bois'  confirmation  was  in- 
tended to  give  her  land  elsewhere,  without  dis- 
turbing the  opposing  title. 

For  another  reason,  we  think  the  instruction 
was  proper.  When  the  country  was  acquired, 
the  title  to  the  land  in  dispute  passed  from 
France  to  the  United  States;  on  this  govern- 
ment was  imposed  the  duty  by  the  treaty  to 
satisfy  individual  and  unperfected  claims.  This 
was  to  be  done  In  a  due  exercise  of  the  political 
power,  to  whose  justice  alone  the  claimant 
could  appeal,  and  to  whose  decision  she  was 
compelled  to  submit;  and  there  being  two  ad- 
verse claims  to  the  same  land,  equally  inchoate, 
and  the  government,  being  unable  to  confirm 
both,  was  under  the  necessity  of  determining 
between  them;  and,  having  granted  the  land 
to  one,  necessarily  rejected  the  pretension  of 
the  other  to  the  same  land;  and  therefore  the 
first  grantee  took  the  legal  and  exclusive  title. 
But  where  there  is  a  second  confirmation,  as 
in  the  instance  before  us,  then  the  justice  of 
the  government  must  be  relied  on  by  the  sec- 
ond grantee  for  compensation ;  and  this  com- 
pensation the  Act  of  1886  has  provided.  The 
last  ground  is  the  one  on  which  the  decision  in 
the  case  of  Chouteau  v.  Eckhart  proceeded,  in 
regard  to  the  St.  Charles  common;  and  which 
doctrine,  we  think,  applies  equally  to  the  present 
controversy. 

Far  the  several  reasons  above  stated,  it  is  ordered 
that  the  judgment  of  the  Circuit  Court  be  af- 
firmed. 

Cited— 4  How.,  448;  7  How.,  602:  8  How.,  839;  9 
How..  447 :  10  How.,  870 ;  16  How.,  509 ;  19  How.,  82, 
887 ;  22  How.,  841 ;  14  Wall.,  818. 


465»]  "THOMAS   BROWN,    Plaintiff   in 
Error, 
v. 
THE   UNION  BANK   OF  FLORIDA,  De- 
fendant in  Error. 

Motion  to  dismiss  came. 

Where  there  has  been  no  servloe  of  a  citation,  or 
no  final  Judgment  In  the  court  below,  the  case 
must  be  dismissed  on  motion. 

THIS  case  was  brought  up  by  writ  of  error 
from  the  Court  of  Appeals  for  the  Territory 
of  Florida. 

A  motion  was  made  by  Mr.  L.  A.  Thompson 
to  dismiss  it,  upon  two  grounds: 

1.  Because  there  was  no  service  of  the  cita- 
tion upon  the  defendant  in  error. 

2.  Because  the  judgment  of  the  Court  of 
Appeals  of  Florida,  remanding  the  cause  for  a 
new  trial  below,  was  not  a  final  judgment. 

The  case  was  this: 
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On  the  5th  of  April,  1842,  the  Union  Bank 
of  Florida  brought  a  suit  against  Thomas  Brown, 
upon  the  following  single  bill : 

"Tallahassee,  March  14th,  1811. 
"  Dolls.  $22,266.84. 

"One  month  after  date  I  promise  to  pay  to  the 
Union  Bank  of  Florida,  at  their  banking  boose, 
in  the  city  of  Tallahassee,  twenty-two  thousand 
two  hundred  sixty-six  dollars  and  thirty-four 
cents,  for  value  received ;  for  securing  payment 
whereof,  I  do  hereby  pledge  my  shares  in  the 
capital  stock  of  said  bonk.  Witness  my  hand 
and  seal.  Thomas  Brown,  [l.  s.]" 

The  defendant  pleaded  the  general  lame. 
four  special  pleas,  and  payment.  To  the  pless 
of  the  general  issue  and  payment,  the  plaintiff 
filed  a  general  replication:  a  general  demnrtrr 
to  the  second,  third,  and  fourth,  and  a  special 
demurrer  to  the  fifth  plea.  These  demurren 
were  all  sustained,  and  the  cause  came  on  for 
trial  upon  the  general  replication  to  the  firs 
and  sixth  pleas.  The  plaintiff  mode  fourteen 
prayers  to  the  court,  ten  of  which  were  granted, 
and  four  refused.  The  defendant  made  two 
prayers,  both  of  which  were  granted.  The 
court  then  gave  eight  instructions  to  the  jury. 
Under  all  these  direction*,  the  jury  found 'i 
verdict  for  the  defendant.  The  plaintiff  ex- 
cepted to  the  refusal  of  the  court  to  grant  bU 
four  prayers,  to  the  granting  of  the  two  asked 
by  the  defendant,  and  to  five  out  of  the  eight 
instructions  given  by  the  court 

The  case  went  up  to  the  Court  of  Appeals  of 
Florida,  which,  on  the  20th  of  February.  1844. 
gave  the  following  judgment: 

"  It  seems  to  the  court  here,  that  there  is 
error  in  said  judgment.  Therefore,  it  is  coo 
sidered  by  the  court,  that  the  said  judgment  be 
reversed  and  annulled ;  and  it  is  further  ordered, 
that  the  verdict  "rendered  in  this  cause  bef,464J 
set  aside,  and  that  this  cause  be  remanded  to  the 
court  below,  with  instructions  to  said  court  to 
award  a  venire  facias  de  novo,  for  a  new  trial  of 
the  issues  to  be  bad  therein,  and  that  the  plaint- 
iff in  error  recover  against  the  defendant  in 
error  $  ,  his  costs  by  him  about  his  said  writ 
of  error  herein  expended;  which  is  ordered  to 
be  certified  to  the  court  below." 

From  this  judgment  a  writ  of  error  brought 
the  cose  up  to  this  court 

The  motion  to  dismiss  was  made  and  sus- 
tained by  Messrs.  Thompson  and  C.  On  on 
behalf  of  the  defendant  in  error,  and  opposed 
by  Messrs.  Brockenborough  and  Eaton  on  behalf 
of  the  plaintiff  in  error. 

Mr.  Thompson,  to  sustain  the  first  ground  of 
dismissal,  namely,  that  no  citation  nad  ben 
served,  cited  Conk.  Pr.,  446,  and  1  Crunch,  885. 

And  in  support  of  the  second  ground,  namelj, 
that  the  judgment  was  not  final,  cited.  8  Storr'i 
Laws,  2224;  8  Laws  United  States.  707;  Binjh. 
on  Judgments,  8;  4  Dallas,  22;  8  Wheat,  438} 
12  Wheat,  18S;  8  Dallas,  48;  4  Wheat.  Tltt 
6  Wheat..  448. 

Mr.  Brockenborough,  in  opposition  to  UK 
motion,  contended  that  the  wrtt  of  error  wad 
sued  out  in  open  court,  in  which  case  no  cits* 
tion  was  necessary;  that  the  Act  of  1883  placed 
writs  of  error  ana  appeals  on  the  same  footinf . 
and  cited  and  commented  on  the  acts  of  lSfo 
(4  Story,  2880),  1808  (2  Crancb,  849;  7  Peten,, 
220);  Act  of  1826  (3  Story,  2024). 
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Jfr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

A  motion  is  made  to  dismiss  this  writ  of 
error,  because  the  judgment  of  the  court  below 
was  not  final,  and  there  has  been  no  service  of 
the  citation. 

The  motion  is  granted.  The  judgment  be- 
low reversed  the  judgment  of  an  inferior  court; 
and  remanded  the  cause  to  that  court,  with 
instructions  to  award  a  venire  facias  de  novo;  it 
was.  therefore,  not  a  final  judgment,  on  which 
only  a  writ  of  error  can  issue. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Court  of  Appeals 
for  the  Territory  of  Florida,  and  it  appearing 
on  the  motion  of  Mr.  Thompson,  of  counsel 
for  the  defendant  in  error,  that  there  has  been 
qo  service  of  the  citation  in  this  cause,  it  is 
therefore  now  here  ordered  and  adjudged  by 
this  court,  that  this  cause  be,  and  the  same  is 
hereby  dismissed,  with  costs. 

January  12th. 

CIted-18  Wall.,  588;  20  Wall,  664. 


467*]    *A8PDEN   et   al.(    Complainant*, 

9. 

NIXON  bt  AL.,  Defendant*. 

Executor  qualified  in  both  Pennsylvania  and  En- 
gland may  be  sued  on  same  title  at  same  time 
by  administrator  appointed  in  England  and 
one  in  Pennsylvania — evidence  of  proceedings 
in  one  ease  not  admissible  in  other. 

Where  a  person  domiciled  in  England  died,  leav- 
ing property  both  In  England  and  Pennsylvania, 
and  the  executor  took  out  letters  testamentary  in 
both  countries,  in  a  suit  in  England  against  the  ex- 
ecutor by  the  administrator  of  a  deceased  claim- 
ant, the  parties  were  restricted  to  the  limits  of  the 
country  to  which  their  letters  extended. 

The  executor  could  not  (rightfully  transmit  the 
Pennsylvania  assets  to  be  distributed  by  a  foreign 
Jurisdiction. 


So,  the  administrator  of  the  deceased  claimant, 
acting  under  letters  granted  in  England,  only  rep- 
resented the  Intestate  to  the  extent  or  these  English 
letters,  and  could  not  be  known asa  representative 
in  Pennsylvania. 

Two  suits,  therefore,  one  in  England,  between  the 
executor  and  the  administrator  of  a  deceased  claim- 
ant, acting  under  English  letters,  and  the  other  in 
Pennsylvania,  between  the  executor  and  another 
administrator  of  the  claimant,  acting  under  Penn- 
sylvania letters,  are  suits  between  different  par- 
ties. And  neither  the  decree  nor  proceedings  In  the 
English  suit  are  competent  evidenoe  in  the  Ameri- 
can suit.  The  property  in  controversy  is  different 
in  the  two  suits. 

A  judgment  or  decree  set  up  as  a  bar  by  plea,  or 
relied  on  as  evidence  by  way  of  estoppel,  to  De  con- 
clusive, must  have  been  made, 

1.  By  a  court  of  competent  jurisdiction,  upon  the 
same  subject  matter. 

2.  Between  the  same  parties. 
8.  For  the  same  purpose. 

On  either  ground,  the  evidenoe  in  the  English  suit 
is  incompetent  to  prove  anything  with  regard  to 
the  Pennsylvania  assets. 

Although,  in  oases  peculiarly  circumstanced,  one 
Jurisdiction  administering  assets  may,  as  matter  of 
comity,  transmit  them  to  a  foreign  Jurisdiction, 
yet  they  cannot  be  sent  to  England  where  a  suit  is 
pending  in  this  country  for  the  American  assets. 
A  decree  of  the  High  Court  of  Chancery  in  En- 
gland, purporting  to  distribute  assets  so  situated, 
would  be  treated  as  void  for  want  of  jurisdiction. 

The  Circuit  Court  of  the  United  States,  sitting  in 
Pennsylvania,  is  bound  by  the  same  rules  which 
govern  the  local  tribunals  of  that  State,  and  would 
require  a  devisee  to  give  security  to  refund  In  case 
a  debt  should  afterwards  be  proved  against  the  tes- 
tator. Other  provisions  of  the  laws  of  that  State 
would  also  embarrass  a  court  in  exercising  the  com- 
ity referred  to. 

Under  the  influence  of  similar  laws,  the  courts  of 
the  several  States  have  been  so  much  restrained  as 
to  render  the  exercise  of  comity  among  each  other 
little  more  than  a  barren  theory.  More  could  not 
be  required  between  the  courts  of  this  country 
and  England. 

There  having  been  no  evidenoe  introduced  in  the 
English  suit  to  establish  the  heirship  of  the  claim- 
ant, the  deolsion  of  the  court  there,  dismissing  the 
bill,  is  not  conlusive  as  to  the  title.  What  effect 
those  proceedings  ought  to  have  in  this  country, 
this  court  will  not  now  decide.  It  only  decides 
that  the  evidence  In  support  of  the  title  is  not 
barred  in  the  Circuit  Court  of  Pennsylvania. 

The  Judgment  of  a  foreign  court  upon  a  question 
of  title  cannot  preclude  a  claimant  from  introduc- 
ing ovidence  in  a  seoond  suit,  in  another  country, 
for  other  property.  Such  a  proposition  Is  not  rec- 
ognized either  by  the  Jurisprudence  of  the  United 
States  or  of  Great  Britain ;  nor  Is  the  opinion  of 
this  court  in  conflict  with  the  established  comity  of 
nations. 


Not*.— Estopped  by  judgment. 

It  is  thoroughly  well  settled,  that  matters  which 
hare  been  onoe  determined  by  judicial  authority, 
cannot  be  again  drawn  into  controversy  as  between 
the  parties  and  privies  to  the  determination.  Eth- 
eridge  v.  Osborn,  12  Wend.,  399 ;  Smith  v.  Whiting, 
U  Mass..  446  ;  Rice  v.  King,  3  Johns.,  20 ;  Young  v. 
Black,  7  Cranch,  667 :  Church  v.  Leavenworth,  4 
Day.  274 ;  Marvin  v.  Parker,  18  Ala.,  241 :  Cole  v. 
Connelly,  16  Id.,  271 ;  Baker  v.  Band,  IS  Barb.,  152: 
Mies  v.  Totman,  3  Id.,  594:  Chapman  v.  Smith,  16 
How.,  14;  Ellis  v.  Staples,  9  Humphreys,  288;  Nlles  v. 
Totman, 3  Barb.,  594 ;  Bawell  v.  Hensy, 3  Levins, 
lis :  Lawrence  v.  Bngleby,  24  Vt.,  42 ;  Farrar  v.  Olm- 
Mead,  Id.,  123 ;  Kelly  v.  Pike,  5  Cush.,  484 ;  Blrkhead 
t.  Brown,  5  Sandf  _  154 ;  Chapman  v.  Smith,  16  Pet., 
lU;Ketchum  v.  Campbell,  8Wtls.,  304;  Marsh  v. 
Pier,  4  Hawle.  188 ;  Whelan  v.  Hill,  2  Wharton,  119 ; 
Rice  r.  King,  7  Johns.,  21. 

The  estoppel  of  an  adjudication,  made  on 
grounds  purely  technical,  and  under  such  circum- 
stances that  the  merits  could  not  come  In  question, 
will  be  limited  to  the  point  actually  decided,  and 
will  therefore  not  be  a  bar  to  a  subsequent  action, 
brought  in  such  form  as  to  avoid  the  objection 
Thlen  proved  fatal  in  the  first.  Hughes  v.  Blake, 
1  Mason,  519:  Greely  v.  Smith,  1  W.  &  M„  181 ;  Car- 
mony  v.  Hoober,  6  Barr.,305;  Perkins  v.  Moore,  16 
Ala,  9;  Quackenbush  v.  Khlo,  3  Barb.,  469;  Ezzeli  v. 
Milton,  6Ga.,  496;  Stingley  v.  Klrkpatrick,  8  Blackf., 
186 ;  Klrkpatrick  v.  Stingley,  2  Carter,  269 ;  French 
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v.  Meal,  24  Piok.,56  ;  Greely  v.  Smith,  3  W.  &  M., 
238 ;  Johnson  v.  White.  13  S.  &  M.,  584 ;  Shields  v. 
Taylor,  18  S.  &  M.,  127 ;  Eversole  v.  Plank,  17  Ohio, 
61;  Perkins  v.  Moore,  16  Ala.,  17 ;  The  City  Bk.  v. 
Walden,  1  La.  Ann.,  46. 

The  estoppel  of  a  Judgment,  extends  to  the  whole 
matter  In  dispute.  Parker  v.  Standlsh,  3  Pick.,  288  : 
Young  v.  Black,  7  Cranch,  565 ;  Miller  v.  Maurice,  6 
Hill.,  114 ;  Eastman  v.  Cooper,  15  Pick.,  276:  Gard- 
ner v.  Buokbee,  8  Cowen,  120 :  Perkins  v.  Walker, 
19  Vt.,  144 ;  Hayes  v.  Gudykunst,  1  Jones,  221 ;  Law- 
rence v.  Vernon,  3  Sumn.,  20 ;  White  v.  Coatsworth, 
2  Seld.,  187. 

The  nature  of  the  question  In  dispute  between 
the  pnrtk'S,  may  be  shown  by  parol  evidence,  and 
thus  brought  within  the  estoppel  of  the  judgment. 
Young  v.  Black,  7  Crunch,  565 ;  Lawrence  v.  Hunt, 
10  Wend.,  89;  Young  v.  Rumnell,  2  Hill,  478;  Mc- 
Knight  v.  Dunlap,  4  Barb..  30;  Beebo  v.  Elliott.  Id., 
457  ;  Briggs  v.  Wells,  12  1(1.,  567;  Chapman  v.  Smith, 
16  How.,  114 ;  Rogers  v.  Llbby,  35  Maine,  200  ;  Baker 
v.  Hans.  2 Oilman,  355;  Barrs  v.  Juckson,  1  Youmre 
*  Coll,  C.  C.  585 : 1  Phillips,  582:  Wood  v.  Jackson.  :l 
Wend.,  27 ;  8  Wend.,  9 ;  Wright  v.  Butler,  6  Id.,  289 ; 
Burt  v.  Sternburtfh,  4  Cow..  559. 

The  proper  mode  of  taking  advantage  of  an  es- 
toppel is  by  pleading,  and  it  will  not  bo  conclusive 
in  evidence  unless  the  circumstances  are  such  as 
to  prevent  it  from  being  placed  on  the  record  by  a 

Slca.    Young  v.  Uaincuck.  7  0.  U.,  31U;  Howard  v. 
[itchell,  14  Mass.,  242;  Bartholomew  v.  Candee.  14 
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THIS  case  came  up  by  appeal  from  the  Cir- 
cuit Court  of  the  Unitea  States  for  the  Dis- 
trict of  East  Pennsylvania,  sitting  as  a  court  of 
equity. 

The  circumstances  of  the  case  are  set  forth 
in  the  following  statement,  which  the  reporter 
finds  prefixed  to  the  opinion  of  the  court,  and 
which  supersedes  the  necessity  of  any  state- 
ment of  his  own : 

In  1781.  Matthias  Aspden,  a  subject  of  the 
468*1  King  of  Great  'Britain,  and  domiciled 
there,  being  in  the  State  of  Pennsylvania,  where 
he  had  formerly  resided,  made  his  will, whereby 
he  devised  his  property  to  his  heir-at-law,  with 
the  exception  of  some  trifling  specific  bequests. 
He  died  in  England  in  1824  (which  country 
continued  to  be  his  place  of  domicile),  leaving 
much  property  there,  and,  also,  much  in  Penn- 
sylvania. The  only  surviving  executor  named 
in  Matthias  Aspden's  will  was  Henrv  Nixon,  of 
Philadelphia,  who  proved  the  will,  and  took 
out  letters  testamentary  in  the  Orphans'  Court 
of  Philadelphia  County,  in  November,  1824; 
and  he  did  the  same  in  the  proper  court  in  En- 
gland, in  1825. 

The  testator  left  no  children,  and  different 
persons  claimed  to  be  the  true  devisee,  within 
the  description  of  "heir-at-law." 

In  1828  Samuel  Packer  filed  his  bill  against 
the  executor  Nixon,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  alleging  that  he,  Packer, was  the 
devisee,  and  praying  the  estate  might  be  dis- 
tributed to  him. 

Under  this  bill,  numerous  complainants  came 
in  by  petition,  representing  themselves  to  be 
the  next  of  kin  and  the  true  devisees  in  Penn- 
sylvania, and  claiming  parts  of  the  estate;  and 
in  December,  1881,  John  Aspden,  of  the  County 
•f  Lancashire,  England,  was  admitted  to  come 
in  as  co-complainant,  he  claiming  to  be  the 
rightful  heir-at-law  and  devisee  of  Matthias 
Aspden. 

In  favor  of  this  latter  claimant  a  decree  was 
made  in  1888,  and  the  bill  ordered  to  be  dis- 
missed as  to  all  other  claimants.  A  portion  of 
the  latter  appealed  to  this  court. 

In  1884  Janet  Jones,  Thomas  Poole,  and 
Mary,  his  wife,  moved  to  file  a  supplemental 


bill  and  bill  of  review  in  the  Circuit  Court ;  the 
said  Janet  and  Mary  claiming  to  be  heire-at- 
law  of  John  Aspden,  of  London,  who  was  the 
heir  of  Matthias  Aspden,  at  the  time  of  Matthi- 
as's death,  as  they  alleged.  This  motion  was 
overruled,  as  coming  too  late.  Thus  stood  the 
proceeding  in  the  Supreme  Court  on  the  appeal 
taken  in  1888. 

At  the  January  Term,  18S5,  when  the  cause 
came  on  for  argument  upon  the  merits,  a  ques- 
tion was  presented  by  the  counsel  for  the  ap- 
pellants, whether  the  bill  taken  by  itself,  or  fa 
connection  with  the  answer, contained  sufficient 
matter  upon  which  the  court  could  proceed, 
and  finally  dispose  of  the  cause.  It  was  sub- 
mitted that  the  bill  contains  no  averment  of  the 
actual  domicile  of  the  testator,  at  the  time  be 
made  his  will,  or  at  any  intermediate  period 
before  or  at  his  death.  The  court  directed  this 
question  to  be  argued  before  the  argument 
should  proceed  on  the  merits. 

The  court,  in  their  decision  of  this  prelimin- 
ary question,  say,  that  an  averment  of  the  tes- 
tators domicile  is  indispensable  in  the  bill,  and 
that  the  case  ought  to  be  remanded  to  tbe  Cir- 
cuit Court,  for  the  purpose  of  having  suitable 
amendments  made  in  this  particular.  And  tbe 
court,  on  the  question  of  the  motion  to  permit 
the  *pelitioners  for  a  review, to  be  beard  [  a\69 
before  the  Supreme  Court,  make  the  following 
remarks: 

"It  appears  from  the  motions  which  bare 
been  made  to  this  court,  as  well  as  from  certain 
proceedings  in  the  court  below,  which  hare 
been  laid  before  us  in  support  thereof  .that  there 
are  certain  claimants  of  this  bequest,  asserting 
themselves  to  be  heirs-at-law.whose  claims  have 
not  been  adjudicated  upon  in  the  court  below, 
on  account  of  their  having  been  presented  si 
too  late  a  period.  As  the  cause  U  to  go  bark 
again  for  further  proceedings,  and  must  he 
again  opened  there  for  new  allegations  and 
proofs,  these  claimants  will  have  a  full  oppor- 
tunity of  presenting  and  proving  their  claims 
in  the  cause;  and  we  are  of  opinion  tbat  they 
ought  to  be  let  into  the  cause  for  this  purpose. 
In  drawing  up  the  decree,  remanding  the  can*, 
leave  will  be  given  to  them  accordingly.  Tbe 
decree  of  the  Circuit  Court  is  therefore  reversed : 


Pick.,  167; Fowler  v.  Halt,  10  Johns.,  Ill;  Brown 
v.  Wilder,  12  Id.,  456;  Coles  v.  Carter,  0  Cow.,  691; 
Gilchrist  v.  Bale,  8  Watts,  866;  Young:  v.  Bummell, 
2  Hill.  478. 

An  estoppel  will  be  conclusive  In  evidence  when- 
ever there  has  been  no  opportunity  to  take  advan- 
tage of  it  In  pleading.  Adams  v.  Barnes,  17  Mass, 
870 ;  Barber  v.  Elliott,  4  Barb.,  467;  Ward  v.  Ward, 
2  Zabrlskie,  681 ;  Isaacs  r.  Clark,  12  Vt.,  192 ;  Perkins 
v.  Walker,  19  Id.,  144;  Burt  v.  Sternburgh,  4  Cow., 
869  ;  Wright  v.  Butler.  6  Wend.,  284 ;  Wood  v.  Jack- 
son, 8  Id.,  9:  Dane  v.  Wlngate.  12  N.  H.,  291:  Shelton 
v.  Aloox,  11  Conn.,  240 ;  Bell  v.  Raymond,  18  Id.,  91; 
Wiles  v.  Howard,  5  Exchequer,  667. 

The  estoppel  of  a  judgment  only  binds  parties  and 
privies,  ana  does  not  extend  to  those  who  are 
strangers  in  person  and  estate  (Decour  v.  Morri- 
son, 2  Gratt,  260 ;  Greely  v.  Smith,  IM.  4WM  181 ; 
Bk.  of  Oswego  v.  Babcock,  3  Hill,  152 ;  Leland  v. 
Tousey,  6  Id.,  327 ;  Chirac  v.  Relnicker,  11  Wheat., 
286:  Alexander  v.  Walter,  8  Gill.,  239;  Sergent  v. 
Salmond,  27  Maine.  639 ;  Parsons  v.  Copeland.  33  Id., 
3TO;  Sheldon  v.  White,  85  Id.,  253);  save  in  those 
cases  where  the  suit  in  which  the  Judgment  is  ren- 
dered) partakes  of  the  nature  of  a  proceeding  in 
rem.  Coke's  Litt.,  352,  a,  358,  b ;  McLelland  v.  Rldg- 
way,  12  Ala.,  482  :  Stevens  v.  Buck,  1  Conn.,  507: 
Wright  v.  Hodson,  24  Vt..  143 ;  Chirac  v.  Relnicker, 
2  Pet.  61T ;  Chambers  v.  Lapeley,  7  Barr,  24 ;  Coatee 
v.  Roberts,  4  Rawle,  104. 
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A  principal  will  not  be  bound  as  a  privy  by  the 
result  of  a  suit  brought  for  the  debt,  ante*  • 
guarantor  or  surety  (Brown  v.  Chancer,  1  Mr. 
410;  Douglas  v.  Howland,  24  Wend.,  36 :  Jackson  •■ 
Griswold,  4  Hill.,  522;  Morris  v.  Lucas.  8  Black!,*.  , 
to  which  he  is  not  made  a  party,  and  may  there*** 
contest  the  validity  of  the  Judgment.  Preach  v. 
Parish,  14  N.  H.,  496. 

Yet  he  may,  notwithstanding,  be  brought  within 
the  reach  of  tbe  estoppel  by  a  notice  from  the  de- 
fendant, to  come  in  and  take  part  in  the  deleft* 
Dumeld  v.  Scott,  8  Term.  374:  Jones  v.  WUUan*. : 
M.&  W.,  492;  Kip  v.  Brtgham,  6  Johnju  168 ;  K«t* 
v.  Life,  6  Barb..  467:  Thomas  v.  Hubbeil.  MM*  I 

A  similar  rule  applies  as  between  a  grantor  at 
real,  or  vendor  of  personal  property,  and  th*  gran- 
tee or  vendee.  Blasdalo  v.  Babcock.  1  Johns,  N*  '• 
Collinwood  v.  Irvin.  8  Watts,  811;  Kelly  v.  The 
Church,  2  Hill,  115;  Hamilton  v.  Cutts,  4  Mask, »» : 
Rawle  on  Covenants  for  Title,  p.  199. 

A  Judgment  against  tbe  principal  cannot  M 
given  in  evidence  in  any  subsequent  prooMdhV 
against  the  surety.  Doughusv.  Howlana.MWrad-, 
85:  Jackson  v.  Griswold,  4  Hill,  SB:  Morris  v.  U- 
cas.  8  Blackf .,  9. 

It  has,notwithstand1ng,  been  held  In  a  number  of 
the  more  recent  decisions,  that  an  eogagenwnt  t>r 
one  man  to  be  responsible  for  another,  create*"** 
a  privity  between  them  as  to  render  a  ieeu«i(T" 
against  the  latter,  prima  facie  evidence  In  a  *•* 
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and  the  cause  is  remanded  to  the  Circuit  Court 
for  further  proceedings,  in  conformity  to  this 
opinion."    (9  Peters,  605.) 

On  the  mandate  going  down  in  June,  1835, 
John  Aspden,  of  Lancashire,  filed  his  amended 
bill,  stating  the  domicile,  &c. ,  and  John  A. 
Brown,  administrator  of  John  Aspden,  of  Lon- 
don, together  with  Janet  Jones  and  Mary  Pool 
(then  widows),  the  daughters  of  John  of  Lon- 
don, were  let  in  to  file  their  petition,  claiming 
the  estate  of  Matthias  Aspden  on  the  ground 
that  John  of  London  was  the  heir. 

To  this  petition  Nixon  pleaded,  that  John  of 
London,  in  1825,  had  filed  his  bill  against  him. 
Nixon,  as  executor,  &c. ,  in  the  High  Court  of 
Chancery  in  England,  for  an  account  and  dis- 
tribution of  the  estate;  which  bill  had  been  an- 
swered, and  the  answer  replied  to.  That  John 
of  London  died  in  1828,  intestate,  his  domicile 
being  in  England  at  the  time;  and  that  Thomas 
Poole,  in  right  of  his  wife  Mary,  and  Janet 
Jones,  administered  on  said  John's  estate  in  En- 
gland; that  they,  as  such  administrator  and 
administratrix,  proceeded  to  revive  the  suit  in 
chancery  against  the  defendant  Nixon;  which 
wai  brought  to  a  hearing  in  the  High  Court  of 
Chancery  in  1830,  and  was  heard,  and  the  bill 
dismissed. 

And  that,  afterwards,  another  bill  was 
brought  by  said  Thomas  Poole  and  Janet  Jones, 
as  administrator  and  administratrix  of  John 
Aspden,  against  said  Nixon,  as  executor  of 
Matthias  Aspden,  for  the  same  precise  subject 
matter,  in  the  Court  of  Exchequer  in  England; 
to  which  the  decree  in  the  High  Court  of  Chan- 
cery was  pleaded  in  bar;  and  which  plea  in 
bar  was  sustained,  and  the  latter  suit  dismissed 
by  the  Court  of  Exchequer;  and  on  these  pro- 
ceedings the  defendant  Nixon  relied  as  a  bar 
to  any  further  proceedings  on  the  part  of  the 
personal  representatives  of  John  Aspden,  of 
London.  The  court  permitted  the  latter  to  re- 
ply to  the  plea  of  Nixon.  The  replication  al- 
leges that  the  bill  in  the  High  Court  of  Chan- 
cery in  England  was  dismissed  "for  want  of 
prosecution,"  because  the  claimants  were  too 
470*]  poor  to  prosecute  the  same,  or  to  •pro- 
cure their  evidence  of  title;  and  that  the  bill  in 
the  exchequer  was  dismissed  as  stated  in  the  plea. 


A  commission  was  awarded  by  order  of  the 
court,  and  evidence  taken  in  England  to  estab- 
lish the  facts  alleged  by  the  replication.  From 
this,  it  appears  that  the  bills  were  filed,  and 
the  proceedings  had,  which  are  set  forth  by 
Nixon's  plea;  and  also  that  the  representatives 
of  John  Aspden,  of  London,  failed  to  produce 
any  evidence  of  their  title  by  reason  of  their 
poverty.  And  on  the  "  effect  of  this  evidence 
to  support  the  plea,  in  bar,  the  judges  were  di- 
vided in  opinion. 

The  cause  was  argued  by  Messrs.  J.  Hoffman 
and  David  Hoffman,  with  whom  was  Mr. 
Charles  J.  Ingersoll,  for  John  Aspden,  of  Lan- 
cashire, in  support  of  the  plea  in  bar,  and  by 
Mews.  Reed  and  William*  for  Mrs.  Poole  and 
Mrs.  Jones,  and  for  John  A.  Brown,  adminis- 
trator of  John  Aspden,  of  London,  against  the 
validity  of  the  plea. 

The  question  upon  which  the  judges  of  the 
Circuit  Court  were  divided  in  opinion,  as  certi- 
fied by  the  record,  was  this:  "  Is  the  evidence, 
touching  the  plea  in  bar,  sufficient  to  support 
it?" 

But  after  the  argument  was  opened,  the 
counsel  were  directed  by  the  court  to  extend 
their  inquiry,  and  examine  the  validity  of  the 
plea  itself.  As  the  decision  of  the  court  was, 
that  the  plea  was  insufficient,  all  the  arguments 
of  the  counsel  either  for  or  against  the  compe- 
tency of  the  evidence  to  support  the  plea  are 
omitted. 

Mr.  J.  Hoffman,  in  support  of  the  plea: 

There  is  no  principle  better  settled  than  that 
the  decree,  sentence,  or  judgment  of  any  court, 
having  jurisdiction  of  the  subject  matter, 
whether  foreign  or  domestic,  is  conclusive 
upon  the  rights  of  the  parties  in  a  subsequent 
proceeding  between  the  same  parties  or  their 
representatives.  (Bowles  v.  Orr,  1  Younge  & 
Collyer,  464;  Martin  v.  Nieolls,  8  Simons,  485; 
5  Cond.  Eng.  Ch.  Rep.,  198;  8  Peters,  308;  4 
Conn.  Rep.,  85;  2  Karnes  on  Eq.,  3d  edit. 
1778,  365;  1  Gill  &  Johns.,  492;  4  Maule  & 
Selw.,  20;  Phillips  v.  Hunter,  2  H.  Black., 
410;  2  Kent's  Com.,  3d  edit.,  Lect.  37,  pp. 
119,  120.)  "A  decree,"  says  Judge  Story,  "  by 
a  foreign  court,  dismissing  a  claim,  is  conclu- 
sive against  the  plaintiff,  and  he  cannot  again 


brought  on  the  guaranty  given  by  the  former.  City 
of  Lowell  v.  Parker,  10  Met.,  314 :  Masser  v.  Strick- 
land, 17  8.*  K.,354;  M'Uughlln  v.  The  Bank  of  Po- 
tomac, 7  How.,  220;  Benrer  v.  Williams,  4  McLean, 
S77 ;  Brown  v.  Sprague,  6  Denlo,  64S ;  Parkhurst  v. 
Summer,  23  Vt.,  538. 

A  recovery  against  a  master,  for  the  tortious  acts 
of  his  servant,  or  against  a  surety  in  consequence 
of  a  breach  of  contract  by  the  principal,  will  be  ev- 
idence of  the  amount  of  loss  resulting  from  the 
default,  although  not  that  the  defnult  was  com- 
mitted. Fletcher  v.  Jackson,  23  Vt.,581 ;  Green  v. 
The  New  Biver  Co.,  4  Term,  22;  The  Bk.  of  Oswego 
t.  Bftbcock,  5  Hill.  132 :  McClure  v.  Whitesldes,  2 
Carter,  573. 

When  a  recovery  In  ejectment  has  been  followed 
by  actual  entry,  the  judgment  may  be  given  in  ev- 
idence against  third  persons,  for  the  purpose  of 
showing  that  the  possession  taken  under  is  right- 
ful, ana  therefore  better  evidence  of  right  than 
can  be  afforded  by  a  mere  naked  possession.  Jack- 
son  v.  BUI,  8 Cow..  384:  Jackson  v.Tuttle.18  Johns., 
525;  Chirac  v.  Beinicker,  11  Wheat.,  289;  2  Pet., 
814 :  Lloyd  v.  Barr,  1  Jones.,  41 ;  Barker  v.  Cassldy, 
18  Barb.,  177. 

A  judgment  on  a  question  of  title  to  land  Is  bind- 
ing on  privies  in  estate  as  well  as  parties,  that  is, 
on  all  who  claim  by  descent  or  purchase  through 
or  under  the  person  for,  or  against  whom  the  Judg- 
ment is  rendered.   The  same  rule  applies  in  case  of 
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chattels.  Wood  v.  Jackson,  8  Wend.,  18 ;  9  Id.,  107 ; 
Marsh  v.  Pier,  4  Bawle,  273 ;  McGra  vey  v.  Kemson, 
19  Ala..  430 ;  Farmers'  Bank  v.  McKee,  2  Barr,  318 ; 
Boynton  v.  Willard,  10  Pick.,  Ill ;  Mitchell  v.  Pease, 
7Cu9h.,360. 

The  estoppel  of  proceedings  in  rem  Is  conclusive 
upon  all  the  world.  Parker  v.  Danf  orth,  16  Mass., 
299:  Peck  v.  Barnum,  24  Vt.,  378. 

A  Judgment  in  a  court  of  admiralty,  or  prize 
court,  condemning  a  vessel  as  enemies'  property, 
or  for  a  violation  of  International  law,  will  be  held 
final  and  conclusive  In  other  courts,  and  a  sale 
made  in  pursuance  of  such  Judgment  will  vest  an 
indefeasible  right  in  the  purchaser,  against  all  the 
world,  however  deficient  the  title  of  those  who 
were  in  possession  of  the  vessel  when  she  was  con- 
demned, or  whose  acts  gave  occasion  to  the  for- 
feiture.  Rose  v.  Himely,  4  Crunch,  291 ;  Croudson 
v.  Leonard,  4  Crunch,  434 :  Bradstreet  v.  Neptune 
Ins. Co.,3Sumn.,800:Penhallow  v.Doane.3  Dall., 
64. 

The  same  result  will  follow  from  a  decree  of  for- 
feiture and  sale  of  property  for  breach  of  munici- 
pal law  (Hudson  v.  Guester,  4  Cranch,295;  Williams 
v.  Armroyd,  7  Cranch,  424;  Certain  logs  of  Ma- 
hogany, 2  Sumn.,589  ;  Hoyt  v.  Qelston,  13  Johns., 
141 ;  Gelston  v.  Hoyt,  3  Wheat.,  248:  Bradstreet  v. 
Neptune  Ins.  Co.,  3  Sumn.,  600),  or  from  a  libel  filed 
for  repairs  or  supplies  furnished  to  a  vessel.  The 
Bobert  Fulton,  1  Paine,  820. 
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renew  the  controversy  in  a  foreign  court  or 
country."    (Story's  Conflict  of  Laws,  499.) 

In  The  Bank  of  the  United  States  v.  Beverly 
et al.  (1  Howard,  184),  this  court  ruled  "that 
an  answer  in  chancery,  setting  up  as  a  defense 
the  dismission  of  a  former  bill  filed  by  the  same 
complainants,  is  not  sufficient  unless  the  record 
be  exhibited."  Here,  the  same  matter  is  set 
up,  bv  the  defendants'  plea,  as  a  bar  to  the 
plaintiffs'  bill  or  petition,  and  sustained  by  the 
exhibition  of  the  record,  and  therefore  is  suffi- 
cient. 

47 1*]  *In  Wright  v.  Diklyne  (1  Peters's  C. 
C.  Rep.,  199-202).  it  is  held,  "that  the  dis- 
mission of  a  bill  in  chancery  is  not  conclusive 
against  the  complainant  in  a  court  of  law;  al- 
though the  bill  may  have  been  brought  for  the 
same  matter.  But  in  a  court  of  equity  such 
dismission  would  be  a  bar  to  a  new  bill. 

But  it  is  contended  that  the  decree  by  the 
Court  of  Chancery  was  not  upon  the  merits, 
but  simply  a  dismissal  of  the  complainants'  bill 
for  want  of  proof,  and  therefore  not  conclusive. 
The  record,  however,  shows  that  there  was  an 
answer  to  each  of  the  several  bills  of  the  com- 
plainants, and  the  case  regularly  brought  on 
for  a  hearing  on  the  pleadings,  and  after  argu- 
ment by  counsel  for  both  parties,  the  court 
dismissed  the  bills,  and  decreed  that  the  funds 
be  paid  to  the  defendant,  and  that  the  com- 
plainants pay  the  defendant  his  bill  of  costs. 
This  being  a  final  and  absolute  decision  in  the 
cause,  may  be  pleaded  in  bar  to  a  new  bill.  "A 
decree  of  dismission  of  the  complainant's  bill, 
signed  and  enrolled,  may  be  pleaded  in  bar  to  a 
new  bill."  (1  Vernon,  810;  8  Atk..  809;  Batten- 
bury  y.  Fenton,  Cooper's  Sel.  Cas.,  60;  Price  v. 
Boyd,  1  Dana,  486;  4  Johns.  Ch.  Rep.,  142;  7 
Ibid.,  1  ;The  same,  286;  5  Littell,  514.) 

Judge  Story,  in  his  treatise  on  equity  (Vol. 
II.,  p.  789,  sec.  1528,  edit,  of  1839),  says:  "A 
former  decree  in  a  suit  in  equity  between  the 
same  parties,  and  for  the  same  subject  matter, 
is  also  a  good  defense  in  equity,  even  although 
it  be  a  decree  merely  dismissing  the  bill,  if  the 
dismissal  is  not  expressed  to  be  without  prej- 
udice." (Cooper's  Eq.  PI.,  ch.  5,  pp.  269-271; 
Mitford's  Eq.  PI.,  by  Jeremy,  287-289.)  This 
principle  of  equity  was  applied  by  the  Court  of 
Exchequer  to  the  present  plaintiffs'  bill,  refer- 
red to  and  incorporated  in  the  plea  in  bar. 
(Jones  &  Pool  v.  Nixon,  Executor  ofAspden,  1 
Younge's  Exchequer  Rep.,  859.)  The  syllabus 
of  that  case  reads  thus:  "  A  plea  of  a  former 
suit  and  decree  signed  and  enrolled  in  the  Court 
of  Chancery,  in  respect  to  the  same  matters,  al- 
lowed, though  the  bill  in  that  court  was  dis- 
missed, not  on  the  merits,  but  for  want  of  evi- 
dence." 

The  same  principle  was  recognized  in  Pickett 
v.  Loggon  (14  Vesey,  282,  288).  The  Chancellor 
remarks,  in  the  course  of  his  opinion,  that  if 
a  party  thinks  proper  to  bring  his  cause  to  a 
hearing,  <fec. ,  and  the  cause  capable  of  being 
opened,  and  then  makes  default,  it  is  very  dif- 
ficult, and  would  be  rather  mischievous,  to 
treat  such  conduct  merely  as  a  nonsuit  at  law. 
"  If,"  says  the  Chancellor,  "  the  judgment  in 
the  former  suit,  such  as  it  was,  would  have 
barred  the  proceedings  in  this  suit,  it  was  upon 
the  defendant  to  set  up  that  bar  in  some  shape, 
either  by  a  plea  in  bar,  or  by  an  answer  insist- 
ing upon  the  same  benefit  as  if  it  had  been 
10S2 


pleaded  in  bar.  Whether,  in  either  shape,  that 
judgment  or  decree  would  have  been  an  ab- 
solute  answer  to  this  proceeding,  I  profess  to 
entertain  some  doubt.  But  I  cannot  see  why, 
if  a  second  suit  is  permitted,  there  *mav  f*472 
not  be  a  third,  and  so  on.  But  the  defendant 
may  waive  the  benefit  arising  from  pleading  the 
former  decree,  or  insisting  upon  it  by  answer, 
and  proceed  to  answer  the  merits  of  the  plaint- 
iff's bill  without  reference  to  the  former  decree 
as  a  bar." 

The  case  of  Brtliday  v.  Coleman,  reported  in 
2  Munf.,  162,  is  in  some  respects  much  like  the 
present.  No  evidence  in  that  case  was  given 
by  either  party.  The  defendants  in  the  first 
suit  demurred  to  the  complainants'  bill,  and 
also  answered  at  length.  On  the  hearing,  the 
Chancellor  sustained  the  demurrer,  and  dismiss- 
ed the  bill.  The  complainants  filed  another 
original  bill,  and  the  defendants  pleaded  the 
decree  dismissing  the  former  bill  in  bar;  and 
the  court  sustained  the  plea.  "  A  decree," 
says  the  Chancellor,  "by  a  court  of  competent 
jurisdiction,  dismissing  a  bill  upon  the  ground 
that  the  deed  upon  which  the  complainant 
claimed  was  fraudulent,  is  a  complete  bar  to 
another  original  bill  to  try  the  validity  of  the 
same  deed ;  the  proper  remedy,  if  such  decree 
be  erroneous,  being  by  appeal,  writ  of  error. 
supersedeas,  or  bill  of  review,  and  not  by  ord- 
inal bill." 

The  complainants,  Mrs.  Jones  and  Mrs.  Pool, 
should  have  appealed  from  the  decree  of  the 
Vice-Chancellor  dismissing  their  bill,  or  peti- 
tioned for  a  review.  Such  was  the  course  par- 
sued  by  the  parties  in  the  case  of  Koschiike't 
WOl.  (Armstrong  v.  Lear,  12  Wheat.,  169.) 

Equity  will  not  entertain  jurisdiction  of  a 
matter  which  the  party  has  had  an  opportunity 
of  litigating' in  another  court,  and  whicb  had 
there  been  decided  against  him,  unless  it  ap- 
pears that  there  existed  circumstances,  &c. 
which  prevented  his  making  his  defense,  or 
trying  the  question."  (U'Clure  v.  Jfflter.  1 
Baily's  Eq.  Rep.,  170;  Henderson  v.  MOeM, 
Ibid.,  118.) 

"When  the  party  seeking  relief,  by  a  peti- 
tion for  a  rehearing,  had  knowledge  of  the  evi- 
dence before  the  decree,  or  by  reasonable  dili- 
gence or  inquiry  might  have  obtained  it.  he  is 
not  entitled  to  relief."  (Baker  v.  Whtiing,  1 
Story,  218.) 

"  A  direct  final  judgment  or  decree  of  a  court 
of  competent  jurisdiction  is  forever  conclusiTe 
and  binding,  as  to  the  subject  matter,  between 
the  same  parties,  and  all  who  are  privies  in  law 
or  estate,  although  a  contrary  decree  upon  the 
same  subject  matter  be  subsequently  made  as 
to  the  other  persons  who  were  neither  parlies 
nor  privies  to  the  first  decree,  and  who  are  not 
therefore  bound  by  it."  (Marigarth  r.  Dem.  1 
Baily|sEq.  Rep..  284.) 

"When  a  matter  has  once  been  adjudicated 
by  a  competent  jurisdiction,  it  shall  not  spin 
be  drawn  in  question ;  nor  will  parties  be  per- 
mitted again  to  litigate  what  they  had  once 
had  an  opportunity  of  litigating  in  the  course 
of  a  judicial  proceeding;  but  whatever  might 
properly  have  been  put  in  issue  in  that  pro- 
ceeding shall  be  concluded  to  have  been  put  in 
issue  and  determined."  (McDowdlr.  JfeDmnit. 
1  BaUy'sEq.  Rep.,  324.) 

*•'  When  a  party  has  had  it  in  his  [*473 
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power  to  ascertain  the  importance  of  testimony 
Wore  the  hearing  of  his  case,  and  has  neglect- 
ed to  do  so,  and  to  obtain  the  testimony,  a 
court  of  equity  will  not  grant  a  rehearing  of 
the  case,  on  the  ground  that  the  importance  of 
the  evidence  had  been  ascertained  after  the  de- 
cision, although  the  justice  of  the  case  might 
be  promoted  by  it."  (Prevostv.  Grab,  1  Peters's 
C.  C.  Rep.,  388-879;  1  Paige's  Ch.  Rep..  574; 
1  McCord's  Cb.  Rep.  ,241 ;  1  Littell,  325  and  137.) 
And  the  rule  at  law  is  the  same  as  in  equity. 
"Whatever  was,  or  might  have  been,  decided 
in  a  court  of  law  or  equity  is  conclusive  in  a 
second  proceeding  between  the  same  parties  or 
their  representatives."  {Heller  v.  «7<wxs*,4Binney, 
60;  Heimtt  v.  Jacobs,  1  Penn.  Rep.,  152;  Fwie 
t.  Ptihle,  1  Blacks.  R.,  360.) 

"  A  former  suit  for  the  same  cause  af  action, 
in  which  the  defendant  obtained  a  verdict,  is  a 
bar  to  a  second  suit,  although  such  verdict  was 
rendered  on  the  erroneous  ground  that  the 
plaintiff's  cause  of  action  had  not  then  accrued, 
when  in  fact  the  plaintiff  had  at  the  time  a 
good  and  perfect  cause  of  action.  (Morgan  v. 
Plumb,  9  Wend.,  287.) 

"  It  is  a.principle  universally  acknowledged, 
that  the  judgment  or  decree  of  a  court  having 
jurisdiction  is  not  only  final  as  to  the  matter 
determined,  but  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and 
which  they  might  have  had  decided." 

Per  Kent,  Justice,  on  page  502.  "Every 
person  is  bound  to  take  care  of  his  own  rights, 
and  to  vindicate  them  in  due  season,  and  in 
proper  order.  This  is  a  sound  and  salutary 
principle  of  law.  Accordingly,  if  a  defendant, 
having  the  means  of  defense  in  his  power,  neg- 
lects to  use  them,  and  suffers  a  recovery  to  be 
had  against  him  by  a  competent  tribunal,  he  is 
forever  precluded." 

"  The  general  rule  is  intended  to  prevent  lit- 
igation, and  to  preserve  peace;  and  were  it 
otherwise,  men  would  never  know  when  they 
might  repose  with  security  on  the  decisions  of 
courts  of  iustice,  and  judgments  solemnly  and 
deliberately  given  might  cease  to  be  revered,  as 
being  no  longer  the  end  of  controversy  and  the 
evidence  of  right." 

"The  principle  prevails  both  in  courts  of 
law  and  equity.  In  bills  of  review  which  are 
brought  before  the  same  tribunal  to  review  a 
former  decree,  it  is  a  settled  maxim  of  equity, 
that  no  evidence  of  a  matter  in  the  knowledge 
of  the  party,  and  which  he  might  have  used  in 
the  former  suit,  shall  be  the  ground  of  a  bill 
of  review."  (Le  Oven  v.  Ooverneur  A  Kemble, 
1  Johns.  Cas.,  492  and  502.) 

The  application  on  the  part  of  the  petitioners 
for  admission  as  parties,  in  this  case,  to  claim 
the  estate  of  the  testator,  in  opposition  to  the 
representatives  of  John  Aspden,  of  Lancashire, 
-474*]  whose  title  *to  the  same,  as  the  heir-at- 
law  of  the  testator,  was  declared  by  the  Circuit 
Court,  in  their  decree,  on  the  26th  of  December, 
1838,  is  made  under  circumstances  little  calcula- 
ted to  obtain  the  favorable  consideration  of  a 
court  of  equity.  From  August,  1825,  to  July. 
1830,  the  complainants'  bill  was  pending,  and 
no  attempt  on  their  part  was  made  to  prove 
their  relationship  to  the  testator,  and  establish 
their  Tight  to  the  estate,  as  his  heira-at-law. 
They  bad  the  most  ample  opportunity  to  estab- 
lish their  claim  to  the  estate;  and  having  neg- 
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lected  to  do  so,  they  are  concluded  by  the  de- 
cree of  the  court,  dismissing  their  bill. 

In  April,  1830,  John  Aspden,  of  Lancashire, 
appeared  in  the  Circuit  Court,  and  obtained 
leave  to  issue  a  commission,  in  the  case  of 
Packer  v.  Nixon,  Executor  of  Matthias  Aspden. 
of  April  session,  1828,  No.  1,  to  England,  to 
prove  his  relationship  to  the  testator.  Numer- 
ous witnesses  were  examined,  both  in  England 
and  America,  proving  his  relationship  to  the 
testator.  And  a  report  by  the  master,  upon 
the  evidence,  declaring  him  to  be  the  heir  at 
common  law,  on  the  paternal  side  of  the  testa- 
tor; and  on  the  26th  of  December,  1838,  a  de- 
cree in  his  favor  of  the  personal  estate  of  the 
testator,  as  his  heir-at-law.  During  a  period  of 
many  years,  these  claimants  watched  the  prog- 
ress of  a  tedious  and  most  expensive  litigation, 
between  the  heir-at-law  and  next  of  kin  to  the 
testator;  the  former  claiming  the  estate  under 
the  will,  and  the  latter  under  the  intestate  laws 
of  Pennsylvania.  And  immediately  after  the 
decision  of  the  Circuit  Court  giving  a  construc- 
tion to  the  will,  by  which  the  heir-at-law  be- 
came entitled  to  the  personal  estate  of  the  testa- 
tor, they  appeared  in  court,  ready  and  willing 
to  deprive  the  said  John  Aspden,  of  Lancashire, 
of  the  character  of  heir-at-law,  and  to  substitute 
themselves  as  such,  by  an  attempt  to  revive  a 
claim  which  had  been  twice  decided  against 
them,  and  that,  too,  after  neglecting,  from 
1825  to  1834,  to  offer  a  particle  of  evidence  in 
support  of  it.  It  would  be  most  iniquitous  to 
suffer  them  to  do  so.  Vigilantibut  non  dor- 
mientSmt  lervitlex. 

Upon  general  principles,  and  upon  a  review 
of  the  equitable  circumstances  in  favor  of  John 
Aspden,  of  Lancashire,  who  stands  in  the  place 
of  the  defendant,  the  plea  in  bar  by  the  defend- 
ant to  the  plaintiff's  petition  ought  to  be  sus- 
tained, and  judgment  rendered  for  the  defend- 
ant. 

The  counsel  for  Mrs.  Poole  and  Mrs.  Jones, 
and  for  John  A.  Brown,  administrator  of  John 
Aspden, of  London,  made  the  following  points: 

I.  The  plea  in  bar  is  not  sufficient  in  law: 

1.  Because  the  bills  in  this  case,  and  the  de- 
crees in  chancery  and  in  the  Exchequer,  in 
England,  pleaded  in  bar  to  them,  are  not  be- 
tween the  same  parties. 

2.  Because  they  are  not  in  relation  to  the 
same  subject  matter. 

*3.  Because  they  are  not  of  the  same  [*475 
quality,  or  in  the  same  right. 

4.  Because  the  decree  of  dismission  was  not 
made  by  a  court  having  competent  jurisdiction, 
under  the  circumstances  of  the  case,  to  con- 
clude the  appellees. 

II.  These  pleas  are  not  proved: 

1.  Because  there  is  no  evidence  to  support 
them. 

2.  Because  the  evidence  does  not  show  them 
to  be  ad  idem  with  the  bills  filed  in  this  case. 

8.  Because  there  is  no  proof  that  the  letters 
taken  out  by  John  A.  Brown  are  ancillary  to 
those  obtained  by  Mrs.  Jones  and  Mrs.  Poole, 
in  London. 

4.  Because  the  decrees  are  neither  signed  nor 
enrolled. 

III.  The  dismission,  if  proved,  is  no  bar  to 
the  appellees: 

1.  Because  there  was  no  decision  on  the 
merits. 
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2.  Because  no  proofs  were  taken. 

3.  Because  there  has  been  no  construction 
iriven  to  the  will  of  M.  Aspden.  either  by  the 
Court  of  Chancery  or  the  Exchequer. 

4.  Because  the  various  objections  made  to 
the  sufficiency  of  the  plea  show  it  to  be  invalid 
as  a  bar. 

IV.  The  plea  is  to  the  whole  of  the  bills  or 
petitions  of  the  appellees;  and  as  part  of  the  de- 
fense is  bad,  the  whole  must  be  overruled. 

Mr.  Seed,  after  examining  the  second  of  the 
above  points,  relating  to  the  sufficiency  of  the 
evidence,  proceeded. 

The  question  of  evidence  need  not  be  further 
referred  to.  The  question  now  is,  is  the  plea 
in  bar  sufficient,  assuming  its  averments  to  be 
proved.  We  do  not  come  here  to  dispute  any 
general  principle  as  to  the  conclusiveness  of 
competent  foreign  judgment.  It  is  a  doctrine, 
in  its  general  application,  of  "  repose,"  and 
hence  of  high  morality.  It  is  not  technical,  as 
distinguished  from  reasonable.  On  the  other 
hand,  its  application  is  sometimes  exquisitely 
technical.  A  decree  in  chancery,  dismissing  a 
bill"  "  for  want  of  evidence,"  is  a  bar.  A  de- 
cree dismissing  a  bill"  for  want  of  prosecution," 
is  no  bar.  In  Rome  v.  Rust  (4  Johns.  Ch.  Rep. , 
300)  no  party  appeared,  and  the  bill  was  dis- 
missed for  want  of  prosecution,  and  held  to  be 
no  bar,  "because  the  merits  were  never  dis- 
cussed." "  Yet,  substantially,  there  is  no  dif- 
ference between  that  case  and  this,  but  as  much 
discussion  of  merits  in  one  as  in  the  other.  In 
the  case  now  before  the  court,  it  is  in  evidence 
that  Sir  Edward  Sugden  advised  the  solicitor 
of  petitioners  to  stay  out  of  court  and  have  his 
bill  dismissed  (■•  struck  out  of  the  paper")  for 
technical  want  of  prosecution.  He  refused, 
went  into  court  to  make  an  effort  to  have  it  re- 
ferred to  a  master,  and  it  was  dismissed  for 
want  of  evidence.  No  discussion  of  merits. 
The  decrees  of  dismissal  here  pleaded  were  not 
476*]  on  hearing,  not  on  evidence,  not  *on 
merits,  but  on  default  of  peculiar  nature,  from 
extreme  poverty  of  parties.  This  poverty  is 
clearly  proved. 

The  rule  of  conclusiveness  of  a  foreign  de- 
cree becomes  technical  in  the  extreme  when 
thus  applied,  and  courts  are  bound,  before  they 
apply  it  to  the  exclusion  of  meritorious  claim- 
ants from  a  hearing,  to  see  that  every  technical 
requisite  exists. 

These  decrees,  then,  it  is  contended,  have 
none  of  the  technical  requisites. 

They  are  not,  1.  Between  the  same  parties. 
2.  Not  on  the  same  subject  matter.  8.  Not,  in 
one  sense,  by  competent  tribunals.  These 
points,  in  one  aspect,  must  be  considered  to- 
gether.   In  another,  they  are  distinct. 

There  are  two  parties,  petitioners,  before  this 
court.  1.  Janet  Jones  and  Mary  Poole,  as 
heirs  of  John  Aspden,  of  London.  2.  John  A. 
Brown,  administrator  of  John  Aspden,  of  Lon- 
don. To  each  there  is  a  separate  plea  in  bar. 

1.  The  first  petition  is  of  two  co-heiresses  of  a 
decedent,  widows.  The  decree  pleaded  is  a 
decree  of  dismissal  of  the  bill,  Janet  Jones,  and 
Thomas  Poole,  and  Mary,  his  wife,  administra- 
tors of  J.  Aspden.  Putting  out  of  view,  for 
the  present,  this  character  as  administrators, 
can  a  decree  against  husband  and  wife  be 
pleaded  in  bar  to  a  bill  by  the  wife  surviving 
the  husband?  (Reeve  v.  Dotty,  2  Simons  <fe 
1064 


Stuart,  464;  Calvert  on  Parties  in  Equity.  872, 
17  Law  Library.)  This  was  a  bill  by  wife,  by 
her  next  friend,  against  husband  and  trustees 
of  wife's  separate  property.  Plea,  a  bill  pend- 
ing by  husband  and  wife  against  the  tnnt- 
ees.  Held  to  be  no  bar,  because  dismiss) 
of  husband  and  wife's  bill  is  no  bar  to 
wife's  separate  bill.  The  bill  of  husband  and 
wife  is  the  husband's  bill,  which  he  may  bar 
by  release.  (DuvaH  v.  Cotenhoven,  5  Paige. 
581.)  If  Thomas  Poole  had  released  this  claim, 
it  would  have  been  a  defense  to  bill  bv  him 
and  his  wife  in  England.  Tet  a  decree  against 
them  in  England  on  such  a  defense  would 
surely  be  no  bar  to  suit  here  by  his  widow. 
This  suit  is  against  a  different  fund.  Joint  de- 
cree and  order  of  payment  vests  property  in 
husband.  (Calvert.  271;  Ward  on  Legacies, 
84,  18  Law  Library.)  In  this  view  these  pro- 
ceedings not  between  same  parties. 

2.  A  far  more  serious  and  interesting  ques- 
tion arises  on  application  of  this  plea  to  Mr. 
Brown's  petition.  He  sues  here  as  the  Ameri- 
can administrator,  under  letters  granted  in 
Pennsylvania,  of  John  Aspden.  of  London. 

The  parties  to  the  English  bills  were  the 
British  administrators  of  J.  Aspden,  under  i 
different  commission. and  with  different  respon- 
sibilities, and  the  question  then  is  distinctly 
and  for  the  first  time  presented,  whether  a 
judgment  of  iiny  sort,  by  confession,  default, 
or  on  hearing,  against  an  administrator  in  one 
country  bars  the  suit  of  an  administrator  ht 
another  and  foreign  jurisdiction.  The  law  of 
Pennsylvania  on  the  subject  of  foreign  admin- 
istrations is  clear.  From  1705  to  1882.  asuh br 
an  administrator  in  a  sister *8tate could  [*47t 
be  maintained.  (McCuUough  v.  Young,  1  Bin- 
ney.  68.)  But  never  by  a  British  or  foreign 
administrator.  (Gram*  v.  Harrit,  1  Dalfa*. 
456.)  In  1826,  estates  of  decedents  were  made 
the  subject  of  taxation,  and  in  1832  (Pardon. 
911),  all  extraterritorial  letters  of  administra- 
tion were  invalidated.  At  no  time  in  Pennsyl- 
vania has  there  been  any  privity  between  a 
British  and  a  domestic  administration.  If  John 
Aspden  or  his  English  administrators  had  ob- 
tained a  decree  in  England,  it  would  be  in- 
operative here.  No  privity  between  them  and 
Mr.  Brown,  no  privity  between  Nixon  in  En- 
gland and  Nixon  in  the  United  States.  (Brtthe 
v.  Biakley,  2  Rawle.  481.)  The  administrator 
with  will  annexed  of  one  domiciled  in  England, 
proves  the  will  in  Massachusetts;  he  is  not  to 
account  for  English  assets.  (DoHony.  BogUm. 
2  Mass.  R.,  884.)  The  Pennsylvania  act  of  As- 
sembly in  terms  is  the  same.  (Purdon,  918  > 
If  J.  Aspden's  British  administrators  had  suf- 
fered a  ludgment  against  them  in  Pennsylvania, 
it  would  have  no  effect.the  foreign  administTi- 
tion  being  a  nullity.  {Borden  v.  Bordenfi  Mao. 
R.,  67.)  Administration  confers  rights  and 
creates  liabilities  co-extensive  with  jurisdiction 
that  confers  it.  (MothUmdv.  Wirtm<m,9  Penn. 
Rep.,  185.)  An  Irish  administrator  releases* 
bond  of  intestate,  no  bar  to  suit  by  English  ad- 
ministrator. (8Dyer,805.)  Same  principle  here 
( Vaughan  v.  Barret,  5  Vermont  R.,838.)  If  J. 
Aspden's  English  administrators  had  sued  in 
Pennsylvania,  and  had  judgment  and  execu- 
tion, it  would  be  no  bar  to  suit  by  Pennsyrnm* 
administrator.  (Pond  v.  Makepeace,  2  Metealf, 
114.)  To  a  suit  by  Pennsylvania  adminiatrstor, 
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foreign  executors  come  and  make  defense,  the 
plaintiff  entitled  to  recover  by  virtue  of  his  dis- 
tinct domestic  office.  ( WUUng  v.  Perot.S  Rawle, 
SIM.  So  Vaughan  v.  Northup,  15  Peters,  1 ; 
iforrel  v.  Dickey,  1  Johns.  Ch.  R.,  153;  DooUt- 
tie  v.  Lewis,  7  Johns.  Ch.  R,  47;  Woodin  v. 
Bagley,  13  Wendell,  455.)  Creditors  must  be 
protected.  (Jenkins  v.  Freyer,  4  Paige,  51.) 
In  Pennsylvania,  Commonwealth  always  a 
creditor. 

From  these  authorities,  it  clearly  results  that 
there  is  no  privity  between  English  adminis- 
trator whose  bill  was  dismissed,  and  Pennsyl- 
vania administrator  who  now  sues.  A  decree 
of  dismissal  of  their  bill  cannot  bar  ours  in  so 
different  a  right.  It  is  no  answer  to  say  the 
English  decree  was  a  decision  of  John  Aspden's 
right.  It  was  the  decision  of  no  right.  It  was 
a  dismissal  through  neglect  of  English  admin- 
istrators— a  default  from  poverty.  Suppose 
American  administrator  to  be  a  creditor,  such 
a  dismissal  could  be  no  bar.  This  court  will 
not  inquire  whether  he  is  or  not.  Pennsylvania 
administrator  represents  the  Commonwealth, 
which  always  is  a  creditor. 

But  again,  Matthias  Aspden,  at  his  death,  had 
property  in  England,  France,  and  the  United 
States.  Of  the  French  funds  we  know  nothing. 
They  never  were  in  England.  On  his  death, 
and  Nixon's  probate  of  will  in  England,  the 
478*]  English  funds  vested  in  him  *as  En- 

n"  h  executor.  As  American  executor,'  Nixon 
American  funds.  His  rights  were  wholly 
distinct.  (2  Mass.  It.,  384;  8  Penn.  R.,  185.) 
The  funds  were  distinct.  The  British  courts 
had  no  jurisdiction  over  the  American  funds. 
Their  jurisdiction  tested  by  power  to  enforce 
their  decrees.  That  confined  to  England.  Mr. 
Nixon  never  was  in  England,  and  not,  there- 
fore, liable  to  attachment.  The  British  pro- 
ceeding, therefore,  strictly  in  rem,  and  the 
furthest  extent  of  its  conclusiveness  is  as  to 
English  funds.  Hence  not  decree  of  compe- 
tent tribunal,  and  no  bar.  (White  v.  White,  7 
Gill  &  Johnson,  289.) 

No  requisite  of  a  conclusive  decree  pleaded 
in  bar  exists  here,  and  this  without  questioning 
any  general  principle.  No  case  has,  however, 
been  cited,  except  one  (Phillip*  v.  Hunter,  2  H. 
Bl.,  410)  in  bankruptcy,  nor  can  one  be  found, 
where  British  courts  have  gone  to  the  extent 
now  contended  for,  or  held  an  American  judg- 
ment absolutely  conclusive.  All  are  cases  of 
British  colonial  decrees,  and  in  that  cose  doubt 
is  expressed  whether  a  different  rule  ought  not 
to  prevail.  (Henderson  v.  Henderson,  8  Hare, 
117.) 

Mr.  Williams,  on  the  same  side  with  Mr. 
Seed,  and  against  the  plea: 

I.  The  pleas  filed  by  Nixon,  executor  of 
Aspden,  as  defensive  bars  to  the  petitions  of 
the  appellees,  are  not  sufficient  in  law. 

1.  Because  the  bills  filed  in  the  courts  of 
chancery  and  of  the  Exchequer  and  the  present 
suit  are  not  between  the  same  parties. 

The  bill  in  the  English  Court  of  Chancery 
was  originally  filed  by  John  Aspden,  of  Lon- 
don, became  abated  by  his  death,  and  was  re- 
vived by  Janet  Jones  and  Thomas  Poole,  and 
Mary,  his  wife;  the  said  Janet,  Thomas,  and 
Mary  havingtaken  out  letters  of  administration 
to  the  estate  of  said  John  Aspden,  from  the  Pre- 
rogative Court  of  Canterbury.  (Record,  790.) 
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The  bill  subsequently  filed  in  the  Court  of 
Exchequer  was  also  brought  by  Janet  Jones 
and  Thomas  Poole,  and  Mary,  his  wife,  ad- 
ministratrix of  said  John  Aspden.  (Record, 
79,  80.) 

By  the  death  of  John  Aspden,  the  bill  in 
chancery  ceased  to  be  his  bill.  It  became  the 
bill  of  the  parties  for  whose  benefit  it  was  re- 
vived (Comyn's  Dig.,  Vol.  II.,  pp.  410,  411, 
title  Chancery,  F,  Bill  of  Reviver;  Story's  Eq. 
Plead.,  sec.  367,  p.  298,  and  cases  there  cited); 
and  the  whole  interest  existing  in  Mrs.  Poole, 
both  by  virtue  of  letters  of  administration 
and  as  next  of  kin  of  the  intestate,  being,  by 
operation  of  law  and  his  marital  privilege, 
vested  in  her  husband,  Thomas  Poole,  the  bill 
in  fact  became  the  bill  of  Janet  Jones  and 
Thomas  Poole.  (2  Williamson  Executors,  683, 
634,  and  cases  there  cited.) 

The  bill  in  the  Exchequer,  for  the  same 
reasons,  was  also  the  bill  of  Janet  Jones  and 
Thomas  Poole. 

Both  these  bills  were  thus  bills  filed  under 
the  authority  conferred  *by  the  English  [*479 
ecclesiastical  courts  upon  the  English  adminis- 
trators. 

As  the  right  of  the  parties  at  the  time  of  the 
decree  regulates  that  decree  (2  Howard,  466), 
the  dismissions  in  both  those  courts  were  dis- 
missions of  the  bills  of  Janet  Jones  and 
Thomas  Poole,  administrator  and  administra- 
trix of  John  Aspden. 

The  parties  to  the  present  suit  are,  1.  Janet 
Jones  and  Mary  Poole,  both  widows,  and  next 
of  kin  of  John  Aspden;  2.  John  A.  Brown, 
administrator  of  John  Aspden,  in  Pennsyl- 
vania. 

The  parties  to  the  English  bills  are  thus 
English  administrators.  Those  in  the  present 
suit  are  the  next  of  kin  of  the  intestate  and  the 
Pennsylvania  administrator. 

Are  these  English  administrators  and  the 
Pennsylvania  administrator  the  same  parties, 
either  in  fact  or  in  law?  They  are  in  fact 
different  persons.  Are  they  in  law  the  same 
parties? 

In  Pennsylvania  the  law  is  settled  that  foreign 
letters  of  administration  give  no  rights  what- 
ever within  that  State.  (Gnsme  v.  Harris,  1 
DalL,  456;  McCullough  v.  Young,  4  Dal).,  292; 
same  case,  1  Binn.,  64.) 

An  old  act  of  1705  was  supposed  to  have 
given  some  rights  to  foreign  administrators, 
but  the  cases  cited  rule  that  it  only  applied  to 
the  then  English  provinces,  and,  after  the  Dec- 
laration of  Independence,  to  the  United  States. 
(See  Justice  Nelson's  opinion  in  Sehulz  v.  Put- 
ter, 11  Wend.,  861.) 

In  1882  the  law  now  in  force  was  passed 
(Purdon,  911,  Act  of  1882,  sec.  6),  declaring 
that  no  letters  granted  out  of  this  Common- 
wealth shall  confer  upon  any  person  any  of  the 
powers  or  authorities  of  an  executor  or  admin- 
istrator under  letters  granted  in  Pennsylvania. 
This  act  was  merely  declaratory,  and  made  no 
change  in  the  law  of  Pennsylvania  except  as 
regards  letters  of  administration  granted  within 
the  United  States.  The  same  rule  prevails  in 
England.    (1  Will,  on  Executors,  204.  205.) 

India,  Scotch,  or  Irish  letters,  are  of  no  avail 
in  England.  (Allison  v.  Murphy,  Hard.,  216; 
administration  in  Canterbury  void  in  York; 
see  Lowe  v.  Farlie,  2  Madd.  Ch.  R.,  101;  Tour- 
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ton  v.  Flower,  8  P.  Wms.,  869;  Vanthuysen  v. 
Vanthuysen,  Fitzgib.,  204;  Toller,  70;  Beirn 
v.  Cole,  Ambler,  416;  Pipon  v.  Pipon,  Ambler, 
26;  1  Com.  Dig.,  Administrator,  B  8,  p.  494; 
Jenkins  v.  Freyer,  4  Paige,  50 ;  Woodin  v.  Bag- 
ley,  18  Wend.,  468.) 

The  principles  of  all  these  decisions  will  be 
found  stated  in  1  Will,  on  Executors,  286,  237. 

The  powers  of  these  different  administrators 
extend  only  to  the  limits  of  the  sovereignties 
creating  them,  and  neither  allows  the  other  to 
intermeddle  with  any  assets  within  their  re- 
spective jurisdictions.  See  bond  required  of  an 
executor  of  non-resident  testator  in  Pennsyl- 
vania, which  applies  only  to  assets  within  the 
Commonwealth,  Act  of  1882,  sec.  15.  (Purd., 
918.) 

480*]  They  are  not,  then,  in  law,  the  same 
parties. 

Nor  are  they  privies.  (Adam*  v.  Savage, 
Salkeld,  40.) 

Administrator  in  Devonshire  cannot  have 
tei.  fa.  on  a  judgment  in  Westminster.  (Hig- 
gins  v.  York  Buildings  Company,  2  Atkyns, 
44.) 

Beames's  Pleas,  300,  administrator  de  bonis 
non  cannot  revive  a  bill  filed  by  a  former  ad- 
ministrator, because  there  is  no  privity  between 
them.  (Story's  Conflict,  sec.  522,  p.  436; 
TaUmagex.  Chappel,  16  Mass.  R.,  71.,  seep. 
78;  Oroutv.  chamberlain ,4 Mass.  R.,  611,618.1 

There  is  no  privity  between  an  executor  and 
an  administrator  de  bonis  non  cum  test,  ann., 
and  the  latter  cannot  sue  out  a  writ  of  error  on 
a  judgment  recovered  by  the  former. 

The  administrator  de  bonis  non  may  have  a 
new  action.  C.  J.  Parsons  rests  this  decision 
upon  the  English  authorities.  (Yelverton,  33, 
88:  Latch.  140.) 

It  required  a  statute  (17  Car.  II.,  ch.  8)  to 
enable  such  succeeding  administrator  to  obtain 
the  fruits  of  a  judgment  obtained  by  his  pred- 
ecessor; and  therefore,  even  in  this  case,  where 
letters  are  granted  by  the  same  ecclesiastical 
court,  there  is  only  a  privity  by  statute,  not  by 
the  common  law. 

So,  in  Pennsylvania,  the  succeeding  admin- 
istrator completes  the  administration  of  the 
former  by  virtue  of  an  express  authority  con- 
ferred by  Act  of  1884.  (Purd.,  440;  see  Allen 
v.  Irwin,  1  Serg.  &  Rawle,  554) 

But  this  statute  in  England  and  the  act  of 
Pennsylvania  applies  only  to  administration 
granted  by  these  respective  countries;  neither 
relates  to  foreign  letters.  (Bohun,  Cur.  Can., 
186;  Tourtonv.  Flower,  8  P.  Wms.,  869.) 

Lee  v.  Bank  of  England  (8  Vesey,  44).  In 
this  case  Sir  William  Grant  says,  that  the  per- 
sons (executors)  in  America  are  not  the  person- 
al representatives  of  the  testator,  within  the 
meaning  of  the  laws  of  this  country.  And  this 
was  where  the  executor  refused  to  prove  the 
will  in  England,  the  M.  R.  saying,  if  he  refuses 
and  is  absent,  you  may  have  administration 
here.  (Arnold  v.  Arnold,  2  Mylne  &  Craig, 
271.    Ace.) 

The  American  cases  are  equally  strong. 
(Goodwin  v.  Jones,  8  Mass.  R,  514;  2  Mass.  R.. 
884;  9  Mass.  R,  347;  DooUttle  v.  Lewis,  7 
Johns.  Ch.  R.,  46;  Morrel  v.  Dickey,  1  Johns. 
Ch.  R,  163;  Chapman  v.  Pish,  6  Hill,  655.) 

In  this  court,  the  same  law  has  been  laid 
dvwn  repeatedly.  (Fenwick  v.  Sears,  1  Cranch, 
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269;  Dixon's  Executors  v.  Ramsay' t,  Bncutm, 
3  Cranch,  819;  Kerr  v.  Moon,  9  Wheat.,  56: 
Smith  v.  The  Bank  of  United  States,  5  Petera. 
529;  Vaughan  v.  Northup,  15  Peters,  1;  see 
Judge  Story's  opinion,  pp.  5,  6.) 

But  as  the  law  of  the  forum  in  which  the 
bar  is  set  up  must  regulate  its  effect,  it  is  par- 
ticularly with  Pennsylvania  law  we  have  to  do 
•here;  and  the  authorities  in  this  State  1*481 
are  conclusive.  (Brodie  v.  Birkley,  2  Rawle, 
436;  Mothland  v.  Wireman,  3  Penn.  R,  183: 
Willing  v.  Perot,  6  Rawle,  264;  Purdon,  44S, 
Act  of  24th  February,  1834,  sec  47.  requiring 
executors  to  pay  legacies  under  the  direction  or 
the  Orphans'  Court.) 

From  these  authorities,  it  results, 

1.  That  administration  granted  by  each  ju- 
risdiction is  paramount. 

2.  That  administrators  are,  even  within  the 
same  jurisdiction,  privies  only  by  virtu*  of 
statutory  enactments,  and  in  no  case  by  the 
common  law. 

8.  That  they  are  not  the  general  represents- 
tives  of  the  intestate,  but  only  as  respects  his 
estate  in  the  country  from  which  they  derrre 
their  authority. 

4.  And  that,  therefore,  foreign  administra- 
tors cannot  be  in  any  sense  the  same  parties  or 
privies  with  those  in  the  State  of  Pennsylvania 

On  this  ground,  the  plea  in  bar  is  insuffi- 
cient. 

Again,  the  parties  in  these  suits  are  different, 
because  the  English  bills  are  bills  by  a  husband 
and  wife,  which  are  always  considered  btlla  of 
the  husband  only.  (Smith  v.  Myers,  3  Madd  , 
474:  Beeves  v.  Dolby,  2  Sim.  &  Sto.,  464; 
Hughes  v.  Evans,  1  Sim.  &  Sto.,  185;  Mole  r. 
Smith,  1  Jac.  &  Walk. ;  Paulet  v.  Ddatnl  t 
Ves.,  Sen.,  666;  Griffith  v.  Hood,  2  Yes.,  Sen., 
461.) 

Bill  by  husband  and  wife  is  the  hoshand't 
bill.  Where  anything  is  for  the  separate  use 
of  the  wife,  the  bill  should  be  brought  by  a 
prochein  amy,  otherwise  it  is  the  husband's  bill 
(Owden  v.  Campbell,  8  Sim.,  661.) 

Suit  by  husband  and  wife  is  suit  of  husband, 
and  if  bill  be  dismissed  or  decree  made  advene 
to  her  interests,  the  wife  may  bring  a  fresh  bill 
by  her  next  friend.  ( Wake  v.  Parker,  2  Kern, 
73;  Grant  v.  Vanshoonhoven,  9  Paige,  257; 
Duvall  v.  Covenhoven.  5  Paige,  681.) 

The  husband,  when  he  sues  in  right  of  hi> 
wife,  must  make  her  a  party*  but  ne  sues  for 
his  own  benefit,  and  he  may  release  or  assign 
his  claim  for  a  valuable  consideration;  and  if 
a  decree  is  made  for  the  payment  of  money,  or 
if  the  claim  is  otherwise  reduced  into  posses- 
sion, it  will  pass  to  his  representatives.  (Win- 
tercast  v.  Smith,  4  Rawle,  182;  Lodges.  Hamil- 
ton, 2  8.  &  R,  493.) 

As  there  is  no  prochein  amy  a  parry  in  the 
English  bills,  they  are  then  the  husband's  htfaV 
and  the  dismission  cannot  be  pleaded  in  bar  to 
a  fresh  bill  by  the  wife,  even  in  England,  much 
less  in  a  foreign  jurisdiction. 

For  this  reason,  then,  the  English  and  Amer- 
ican bills  are  not  between  the  same  parties. 

II.  The  English  bills  and  the  suit  in  Penn- 
sylvania are  not  for  the  same  subject  matter. 

•These  were  bona  notabMa  both  in  [*488 
England  and  Pennsylvania.   (Record.  116,  16.>- 

The  assets  in  Pennsylvania  are  subject  only 
to  the  control  of  the  Pennsylvania  adminism- 
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tor,  and  those  in  England  to  that  of  the  En- 
glish administrator;  neither  can  effect  any  por- 
tion of  the  estate  of  the  decedent  not  within 
the  Jurisdiction  from  which  they  receive  their 
appointment. 

1.  By  suit;  or 

2.  By  assignment. 

S.  And  each  must  account  to,  and  are  re- 
sponsible only  for  the  assets  within  the  State, 
province,  or  diocese  which  appoints  them. 

1.  They  cannot  effect  these  assets  by  suit. 
(Borden  v.  Borden,  5  Mass.  R.,  77;  Pond  v. 
Makepeace,  2  Metcalf,  114);  judgment  recov- 
ered by  a  Rhode  Island  administrator  in  Mass- 
achusetts, and  an  execution  returned  satisfied. 
Still  this  judgment  was  no  plea  in  an  action 
for  same  debt  by  the  Massachusetts  administra- 
tor, because  that  debt  was  bona  notabUia  in 
Massachusetts.  (See  cases  referred  to  at  p. 
117.) 

The  same  rule  prevails  in  England.  (1  Dowl. 
&  Ryl.,  85,  16  E.  C.  L.  R..  15;  Attorney-Gen- 
eral v.  Dimond,  1  Cromp.  &  Jervis,  856,  870; 
2  Wms.  on  Executors,  1020.) 

2.  Nor  by  assignment.  (Outterv.  Davenport, 

1  Pick.,  80,  sec.  88,  84);  administrator  in  Ver- 
mont cannot  assign  a  mortgage  debt  due  by  a 
citizen  of  Massachusetts.  It  is  bona  notabtlia 
in  Massachusetts,  and  must  be  administered 
there.  So  are  simple  contract  debts,  and  tbey 
must  be  collected  where  the  debtor  lives. 
{Chapman  v.  Fish,  6  Hill,  554.) 

The  release  of  a  note  dated  at  Albany  by  a 
foreign  administrator  is  no  bar  to  a  suit  by  a 
New  York  administrator,  because  it  in  bona  no- 
tabUia in  that  State.  The  release  is  inoperative. 
[Vaughan  v.  Barret,  5  Vermont  R.,  888;  8 
Dyer,  805.) 

New  York  administrator  releases  a  debt  due 
from  a  resident  of  Vermont.  No  plea  to  a  suit 
by  Vermont  administrator.  (Thomas  v.  Wilson, 

2  N.  Hamp.  R.,  291.) 

Foreign  administrator  cannot  indorse  a  note 
so  as  to  enable  the  indorser  to  sue  in  New 
Hampshire  in  his  own  name.  (Hearns  v.  Burn- 
ham,  5  Greenleaf ,  261 ;  Lee  v.  IJarens,  1  Bray- 
Ion.  93  Vermont;  Willing  v.  Perot,  5  Rawle, 
264.) 

This  last  case  was  a  controversy  between  the 
Pennsylvania  administrator  and  the  assignee  of 
a  foreign  administrator,  and  it  was  held  that 
the  former  must  always  prevail. 

3.  Administrators  are  bound  to  account 
within  the  jurisdiction  appointing  them,  but 
only  for  the  bona  notabUia  within  that  jurisdic- 
tion. (Boston  v.  Boylston,  2  Mass.  R.,  394; 
Dawes  v.  Boylston,  9  Mass.  R.,  387.) 

Suit  on  probate  bond  for  assets  in  adminis- 
trator's hands,  he  being  also  administrator 
ram  test.  ann.  in  England.  Held,  that  he  was 
483*]  'accountable  in  Massachusetts  only  for 
the  goods,  &c.,  collected  there.  (Stevens  v. 
Oaylord,  11  Mass.  R.,  257;  Hooker  v.  Olmsted, 
6  Pick..  9,  482,  488.) 

Plaintiff  not  entitled  to  execution  against 
Massachusetts  administrator  for  sums  collected 
in  Connecticut,  under  letters  granted  to  same 
person  there.  Distribution  of  these  assets  must 
be  made  in  that  State,  though  the  estate  of  dec- 
edent was  insolvent  in  Massachusetts  and  solv- 
•  ent  in  Connecticut.  (Fay  v.  Haven,  8  Metcalf, 
114,  115;  Peek  v.  Mead,  2  Wendell,  471;  Orcut 
v.  Orms,  8  Paige,  465.) 
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Administration  granted  in  New  York  and 
Vermont  to  the  same' person.  He  must  account 
in  each  State  for  the  goods  inventoried,  as 
found  in  them,  respectively,  at  the  death  of 
the  intestate.  (Harrison  v.  Sterry,  5  Cranch, 
289 ;  Smith  v.  Bank,  5  Peters,  528-525 ;  Vaughan 
v.  Northup,  15  Peters,  1,  5,  6;  Vrom  v.  Van- 
home,  10  Paige,  555.) 

If,  then,  foreign  administrators  cannot  effect 
the  assets  in  Pennsylvania  by  suit,  or  by  assign- 
ment, directly,  how  can  they  be  affected  Dy 
mere  omission  on  his  part  to  prosecute  a  claim 
to  other  assets,  out  of  the  jurisdiction  of  Penn- 
sylvania, beyond  the  control  of  the  Pennsyl- 
vania administrator,  who  could  not  interfere 
with,  become  a  party  to,  or  regulate  in  any 
way  his  proceedings  abroad? 

The  three  cases  cited  above,  from  2  Rawle, 
486,  5  Rawle,  264.  and  8  Pennsylvania,  188, 
show  it  to  be  the  law  of  Pennsylvania  that 
such  proceedings  cannot  be  a  bar,  as  the  assets 
are  to  be  retained  by  the  Pennsylvania  admin- 
istrator, to  be  administered  there. 

The  fact  that  Nixon  appeared  to  the  suits  in 
England  does  not  vary  the  case.  He  appeared 
only  as  English  executor,  under  letters  from 
the  Prerogative  Court  to  protect  the  English 
funds.  Such  appearance  is  co-extensive  only 
with  his  authority  as  English  executor.  As 
American  executor,  he  could  not  have  been 
heard.  (Stevens  v.  Oaylord,  11  Mass.  R.,  257; 
Vaughan  v.  Northup,  15  Peters,  1.) 

In  both  these  cases,  and  in  several  others 
previously  cited,  the  administrators  were  actu- 
ally served  with  process;  yet  the  courts  held 
that  circumstance  gave  them  no  jurisdiction 
over  foreign  bona  notabUia. 

The  Pennsylvania  act  of  Assembly  is  as 
strong  in  its  terms  as  that  of  any  other  State 
and  country,  and  excludes  every  possible  mode 
of  interference,  either  by  acts  or  omissions; 
consent  on  his  part  could  not  prevent  its  opera- 
tion. 

III.  The  bills  in  this  case,  and  the  decrees 
in  England,  are  not  in  the  same  rights. 

The  former  are  by  Pennsylvania  adminis- 
trator, who  is  trustee,  1.  For  creditors  in 
Pennsylvania.  2.  For  the  Commonwealth,  as 
respects  taxes,  &c.  3.  For  distribution,  under 
direction  of  our  orphans'  courts.  The 
latter  are  by  the  administrators  in  England, 
•who  are  trustees.  1.  For  the  credit-  [*484 
ore  in  England.  2.  For  the  government  there, 
to  pay  duties,  Sec.  3.  For  distribution  under 
direction  of  the  courts  there. 

The  cases  previously  cited  establish  these 
positions.  (See  Story's  Conflict.  489,  sec. 
524.) 

Dodge  v.  Perkins  (4  Mason,  436);  the  right 
to  sue  in  the  United  States  courts  depends  on 
the  citizenship  of  the  administrator,  not  on 
that  of  the  decedent;  for  administrator  is  the 
real,  not  merely  the  nominal  party. 

If  it  is  said  that  the  administrator  is  a  trustee 
for  next  of  kin,  and  therefore  the  dismission  of 
the  English  bills  must  be  a  bar,  the  answer  is, 
that  a  decree  against  a  cestui  que  trust  is  no 
bar  to  a  suit  by  a  trustee  who  was  not  a  party 
to  the  former  case.  (Thomas's  Trustees  v. 
Brashear,  4  Monroe,  65,  68.) 

IV.  This  decree  not  made  by  a  court  of 
competent  jurisdiction,  either  as  respects  the 
parties  or  the  subject  matter. 
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To  bind  parties,  they  must  be  within  their 
jurisdiction.  To  bind  the  property,  it  must  be 
within  their  power. 

The  English  courts  had  no  Jurisdiction  over 
the  administrator  or  the  property  in  Pennsyl- 
vania. 

The  cases  already  cited  establish  this.  The 
American  adminstrator  of  Aspdcn  was  never 
summoned,  could  not  appear,  could  not  defend 
or  protect  his  own  rights,  or  the  rights  of  those 
whom  he  represents. 

The  Pennsylvania  property  was  not  within 
their  power — could  not  have  been  collected  or 
disposed  of  by  virtue  of  any  authority  from 
them.  Their  decree  in  favor  of  the  complain- 
ants, then  (if  it  had  been  given),  could  not 
have  been  enforced.  The  process  of  sequestra- 
tion and  attachment  would  have  been  fruitless. 

The  American  administrator  could  not  have 
set  up  a  decree  in  favor  of  the  English  adminis- 
trators, if  such  a  decree  had  been  made,  as  the 
foundation  of  a  suit  in  this  country,  nor  as  a 
bar  to  the  claims  of  others  as  distributees. 

It  would  certainly  have  been  no  evidence 
against  John  Aspden,  of  Lancashire.  (Piequtt 
v.  Swan,  5  Mason,  40.) 

General  principles  restrain  jurisdiction  of  all 
courts  within  their  local  limits.  In  cases  of 
non-residents,  judgments  are  never  in  personam, 
they  are  t'n  rem,  and  bind  only  the  goods  at- 
tached.    (Bond  v.  Briggi,  9  Mass.) 

Even  under  the  act  of  Congress,  judgments 
must  appear  to  be  rendered  by  courts  having 
jurisdiction  of  the  parties,  as  well  as  the  cause, 
to  have  full  faith  and  credit  given  them. 
(Story's  Conflict,  458,  sec.  547.) 

Douglas*  v.  Forest  (4  Bingham,  686>  takes  a 
distinction  between  cases  where  parties  owed 
allegiance  to  the  country  where  judgment  was 
given;  but  American  administrator  owed  none 
to  England. 

7  GiU  &  Johnson,  210.  Chancery  proceeds 
485*]  in  rem,  or  in  personam,  *and  the  power 
of  enforcing  their  decrees  is  the  test  of  their 
jurisdiction.  They  had  here  no  power  over  J. 
A.  Brown. 

In  admiralty  cases  the  world  are  parties,  and 
the  whole  world  is,  therefore,  bound,  because 
notice  is  served  upon  the  thing  itself,  and  all 
interested  have,  therefore,  notice.  But  those 
who  have  no  interest  which  could  be  asserted 
in  a  court  of  admiralty  have  no  notice  of  the 
seizure,  and  cannot  be  considered  as  parties. 
The  decree,  as  respects  them,  can  therefore  be 
re-examined.  (Case  of  The  Mary,  9  Cranch, 
186.  144;  Marshall.  Ch.  J.) 

But  if  the  sentence  appears  to  be  for  a  cause 
which  involves  no  violation  of  the  law  of  na- 
tions, even  admiralty  sentences  are  not  con- 
clusive on  the  question  of  neutrality.  (2 
Wend.,  64;  2  Bay,  239;  Salucdv.  Johnston,  4 
Douglass,  224.) 

In  this  case  the  American  administrator  had 
no  interest  in  the  English  funds,  was  not 
present  there,  owed  no  allegiance,  had  no 
notice — in  fact,  became  administrator  only  in 
1834,  after  the  decrees  were  pronounced.  He 
can  be.  therefore,  upon  no  principle,  considered 
a  party;  nor  can  the  decrees  be  considered,  as 
respects  him,  in  personam.  If  tbey  are  not 
so,  tbey  are  no  defensive  bar.  (Bates  v.  Delation, 
5  Paige,  305,  is  clear  to  this  point;  Piequet  v. 
Swan,  5  Mason.  40.) 
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]  V.  This  plea  is  not  proved,  no  evidence  be- 
!  ing  taken  by  respondent.  But  even  oar  evi- 
j  dence  shows  that, 

j     1.  It  is  not  proved  that  the  bills  in  England 
I  and  the  present  suit  are  ad  idem.    See  former 
part  of  this  argument. 

I     2.  It  is  not  proved  that  Brown's  letters  were 
|  ancillary  to  those  in  England ;  not  that  Brown 
acted  as  attorney  for  Poole  and  Jones. 

8.  It  is  not  proved  that  the  decrees  were 
signed  and  enrolled;  and  without  being  n> 
they  are  no  bar.  Witnesses  clearlv  establish 
that  they  were  not.    (Record,  MS,  100.) 

Only  two  cases  have  been  cited  against  this 
position: 

Prettyman  v.  Prettyman  (1  Vera.,  810)  has 
been  overruled.  (8ee  Beames's  Pleas,  319, 2S0.) 
Dodson  v.  Oliver  (1  Eagle  &  Jones)  is  a  tithe 
case,  and  in  these  cases  the  practice  of  the 
courts  is  peculiar,  not  governed  by  the  roles  of 
equity  practice.  The  book  cited  is  not  in  this 
country;  a  note  of  it  is  found  in  Seaton's  De- 
crees. 

The  English  cases  are  clear.  The  American 
are  equally  strong.  (Bennet  v.  Winter,  4 
Johns.  Cas.,  205;  QM  v.  Scott,  I  Gill  A  Johns. 
393 :  Halsted's  Digest,  176;  Minturn  v.  Tonhm, 
2  Paige,  102;  Thomas  v.  Hartie,  10  Wheal., 
148.) 

The  replication  denies  the  fact  of  the  enroll- 
ment, and  every  other  fact  except  what  are 
specially  set  forth  in  it. 

VI.  The  dismission  under  the  circumstances 
proved  is  not  a  bar.  The  only  discussion  was 
in  relation  to  a  reference  to  the  master;  do 
pretense  that  any  took  place  in  relation  to  the 
merits. 

Parties  were  poor.  (Record,  101.)  Gregson 
died  insolvent.  "(Record.  98.)  AppU  1*486 
cation  made  to  Dugdale  for  a  loan.  (Record. 
101.) 

Xo  construction  of  the  wilt  was  given. 
(Brandlyn  v.  Ord,  1  Atk.,  571;  1  Smith's 
Chancery  Prac,  249;  Lord  Bacon's  Orders.  4; 
Bacon's  Works,  511;  Basse  v.  Rust,  4  Johns. 
Ch.  R.,  300;  15  Vesey,  281.) 

Lord  Eldon  doubts  whether,  when  cause  has 
not  been  heard  on  its  merits,  and  an  opportooi- 
ty  to  be  heard  has  been  given,  a  decree  will  be 
any  bar.    (Com.  Can,  I  P.  Wma.,  728.) 

These  decrees  are  no  bar,  because  they  do 
not  bind  the  party  for  whose  benefit  tbey  are 
pleaded. 

The  next  of  kin  have  no  interest  in  this 
question. 

John  Aspden,  of  Lancashire,  alone  will  be 
benefited  by  a  decision  in  favor  of  these  pies*. 

He  is  not  a  party  to,  nor  bound  by  the  pro- 
ceeding in  the  English  courts.  (Hendtrstm  t. 
Henderson,  8  Hare.  117;  Atkinson  v.  7*nw. 
Barnard,  77;  Beet  v.  Latelem.  4  Littell,  211. 
Thompson  v.  Clay,  8  Monroe,  361,  862;  Dt» 
v.  Hunt,  2  Bailey.  412.  415.) 

VII.  This  plea  is  to  the  whole  bill;  and  ii 
part  of  the  defense  is  bad.  the  whole  must  be 
overruled.  (Beames's  Pleas,  42,  44;  Chsmstr- 
lain  v.  Agar,  2  Ves.  &  B.,  259;  Jones  v.  .0km. 
16  Ves .  262.) 

Mr.  David  Hoffman,  in  support  of  the  picas 
and  in  conclusion: 

[All  those  parts  of  Mr.  Hoffman's  arnnnent 
which  do  not  apply  to  the  point  decided  br 
the  court  are  omitted.] 
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The  British  and  American  cases  in  support 
of  such  pleas  in  bar  are  quite  too  numerous  to 
be  further  dwelt  on,  in  the  general  view  I  am 
now  taking  of  the  exceptio  rei  judicata;  but 
the  opinion  of  Chief  Justice  De  Grey,  in  The 
Ducket*  of  Kingston's  case  (11  State  Trials, 
301),  and  of  Chief  Justice  Willes,  in  the 
case  of  Prudham  v.  Phillips  (Ambler,  788),  are 
leading  decisions,  and  show  that  the  doctrine 
bad  nude  its  foundations  deep  in  the  British 
system  of  jurisprudence,  long  before  the  prize 
courts  had  carried  it  to  an  Iniquitous  extent. 
The  whole  current,  also,  of  our  own  authori- 
ties go  the  same  length;  and  whether  the  de- 
cision be  a  domestic  or  a  foreign  one,  the 
matter  decided  is  equally  respected.  Having 
dwelt  sufficiently  upon  the  general  nature, 
grounds,  and  just  application  of  the  weight  ac- 
corded to  the  exceptio  rei  judicata,  I  now  pro- 
ceed to  inquire  into, 

II.  This  doctrine,  as  practically  enforced, 
under  various  sound  distinctions,  in  British 
and  American  courts. 

In  the  case  now  before  the  Supreme  Court, 
the  pleas  in  bar  of  former  judgments  in  foreign 
courts  are  fortified  by  the  following  evidence: 
487*]  'Authenticated  copies  of  the  records, 
together  with  the  evidence  taken  under  the  de- 
fendant Nixon's  commission,  showing, 

1.  A  final  decree  upon  a  regular  hearing  of 
the  cause,  before  the  counsel  on  both  sides,  in 
the  British  High  Court  of  Chancery. 

2.  That  this  decree  of  dismissal  was  for 
want  of  any  evidence  on  the  part  of  the  com- 
plainants, from  1st  August,  1825,  to  17th 
July,  1830. 

3.  No  caveat  was  entered  against  the  signing 
and  enrolling  of  said  decree. 

4.  No  rehearing,  or  review,  or  appeal,  was 
prayed. 

5.  A  new  original  bill  was  filed  in  the  Ex- 
chequer, twenty-three  days  after  the  dismissal; 
no  evidence  there  produced,  and  no  attempt  to 
procure  it;  bill  dismissed  from  the  Exchequer, 
a  year  after  it  was  filed,  upon  the  express 
grounds,  1st.  That  this  was  a  final  decree  in 
chancery.  2d.  That  the  exceptio  rei  judicata 
filed  by  Nixon  was  a  flat  bar  to  any  further 
proceeding,  although  the  merits  as  to  heirship 
had  been  in  no  way  litigated  in  the  Court  of 
Chancery ;  and  3d.  That  a  decree  of  dismissal, 
for  want  of  evidence,  after  a  bearing,  according 
to  the  rules  of  court,  and  the  practice  in  chan- 
cery, was  conclusive  upon  the  Court  of  Ex- 
chequer, and  therefore  the  complainant's  bill 
must  be  dismissed.  Was  that  decision  correct, 
according  to  the  English  law?  And  does  the 
American  conform  thereto?  And  if  so,  will  not 
the  American  courts  deal  with  these  records, 
and  with  all  the  attendant  circumstances  (es- 
pecially as  between  British  subjects)  in  the 
same  way  as  British  courts  would  deal,  and 
have  dealt  in  the  matter?  An  affirmative  an- 
swer to  these  questions  seems  the  unavoidable 
result  of  what  has  already  been  stated,  and  of 
all  the  circumstances  of  the  case;  for  courts  are 
competent  to  look  at  the  entire  judicial  and 
extrajudicial  res  gestas.  But,  as  I  have  under- 
taken to  consider  the  subject  more  in  detail,  in 
this  second  division  of  my  argument,  I  shall 
now  proceed  to  refer  to  a  number  of  British 
and  American  cases,  and  to  comment  upon 
some  of  them. 
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The  correctness  of  the  decision  in  the  Ex- 
chequer will  appear  from  the  following  cases 
and  books,  in  addition  to  those  already  cited: 
2  Ld.  Eames  on  Equity,  365;  Martin  v.  Nic- 
olls  (3  Simons,  485);  Bowles  v.  Orr  (1  Tounge 
&  Collyer,  464).  "A  decree  of  dismission  of 
complainant's  bill,  after  it  is  signed  and  en- 
rolled, is  a  bar  to  a  new  bill,  between  the  same 
parties,  and  for  the  same  matter."  (Cooper's 
Eq.  PI.,  ch.  5,  269,  &c.,  and  authorities  there 
cited.)  "A  plea  in  bar,  stating  a  dismissal  of  a 
former  bill,  is  conclusive  against  a  new  bill,  if 
the  dismissal  was  upon  hearing,  and  if  that 
dismissal  be  not  in  direct  terms  '  without  prej- 
udice.' "  (1  Vernon,  810;  1  Bro.  Pari.  Cases, 
281;  1  Chancery  Cases,  155;  Mitford's  Plead- 
ings in  Eq.,  Jeremy's  edit.,  237,  &c.) 

In  Pickett  v.  Loggon  (14  Vesey,  232)  the 
Chancellor  says:  "  If  a  party  thinks  proper  to 
allow  his  case  to  come  to  a  hearing,  &c..  and 
•the  cause  is  capable  of  being  opened,  [*488 
it  is  very  difficult,  and  would  be  rather  mis- 
chievous, to  treat  such  conduct  merely  as  a 
nonsuit  at  law."  How  a  nonsuit  necessarily 
differs  from  a  dismissal  of  a  bill,  after  answer 
and  hearing,  will  be  noted  hereafter. 

I  will  now  advert  to  some  American  authori- 
ties and  cases,  which  speak  the  same  language; 
and  then  again  return  to  British  authorities, 
and  apply  them  both  to  the  case  at  bar. 

1 .  Where  a  bill  in  equity  states  certain  things, 
and  not  sufficient  proof  is  offered  by  complain- 
ant to  sustain  his  allegation,  the  bill  must  be 
dismissed;  so,  if  neither  denied  nor  admitted, 
but  complainant  be  left  to  his  proof,  the  bill 
must  be  dismissed,  if  there  be  no  proof  at  the 
rule  day.   (2  Ohio  Rep.,  22;  3  Ohio  Rep.,  291.) 

2.  Equity  will  not  grant  a  new  trial  at  law, 
where  the  party  seeking  it  has  been  guilty  of 
any  neglect  in  obtaining  his  evidence,  even 
though  such  neglect  were  occasioned  by  the  ill- 
judged  advice  of  his  counsel,  and  though  his 
bill  charges  positively  that  the  demand  against 
him  has  been  fully  discharged.  (2  Ohio  Rep., 
812;  6  Ohio  Rep.,  82.) 

8.  Where  a  second  bill  is  filed  to  obtain  a 
second  injunction  (the  first  being  dismissed),  in 
relation  to  the  same  transaction,  and  between 
the  same  parties,  it  will  not  be  enough  to  allege 
in  that  second  bill  a  new  ground  of  equity  not 
suggested  in  the  former  Dill.  It  must  also  be 
shown  that  the  new  matter  alleged  did  not  ex- 
ist at  the  time  of  the  first  bill;  or  that,  if  it 
existed,  it  was  unknown  to  the  complainant. 
(Bank  of  The  United  States  v.  Schultz,  3  Ohio 
Rep.,  62.) 

4.  No  matter  can  be  taken  ad  aliud  examen, 
which  has  been  finally  acted  on  by  another 
competent  jurisdiction.  The  only  remedy  is  by 
appeal,  or  error,  or  by  a  rehearing,  or  review  (4 
Ohio  Rep.,  830);  or  unless  there  has  been  fraud 
in  the  opposite  party;  or  finally  pure  accident, 
without  any  fault  or  negligence  of  himself,  or 
of  his  agents.  (4  Ohio  Rep.,  492;  5  Ohio  Rep., 
183.) 

5.  A  decree  which  puts  an  end  to  the  suit  is 
not  the  less  final  because  it  is  subject,  within  a 
limited  time,  to  be  reversed  upon  a  bill  of  re- 
view.   (5  Ohio  Rep.,  460.) 

I  have  alluded  several  times  to  the  admitted 
fact  in  this  case,  that  both  of  the  parties  litigant 
are  British  subjects,  claiming  this  properly  asheir 
at  common  law,  both  claiming  descent  from  a 
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common  ancestor,  both  related  to  the  testator  in 
the  degree  of  second  cousins,  and  both  claim- 
ing as  eldest  sons  through  those,  respectively, 
whom  each  avers  to  have  been  the  eldest  son  of 
Thomas  Aspden,  the  common  ancestor — John 
Aspden,  of  London,  claiming  through  John 
Aspden,  1st,  of  Kent,  whom  he  alleges  to  have 
been  the  eldest  son  of  that  Thomas;  and  John 
Aspden , of  Lancaster,  claiming  through  William 
Aspden,  whom  he  alleges  was  the  eldest  son  of 
that  Thomas  Aspden,  the  admitted  common 
489*]  'ancestor.  In  respect  to  proof,  the 
London  Aspdens  have  not  only  utterly  failed 
to  give  any,  either  legal  or  moral,  but  no  less 
than  three  decrees  have  been  pronounced 
against  their  claim;  one  in  the  British  chan- 
cery, as  has  been  often  stated,  the  second  in 
the  British  Court  of  Exchequer,  and  the  third 
in  the  Circuit  Court  of  the  United  States,  upon 
their  first  application.  John  of  Lancaster,  on 
the  other  hand,  gave  such  evidence  of  his  pedi- 
gree and  heirship,  as  satisfied  the  master  in  his 
two  reports,  and  also  the  court,  after  the  most 
diligent  inquiry.  Thus,  then,  the  matter  now 
stands,  as  between  these  two  British  subjects. 
But  Aspden  of  London,  after  nearly  ten  years 
of  merely  nominal  prosecution,  has  now  plant- 
ed himself  in  such  a  position  in  an  American 
court  of  equity  as  to  call  upon  that  court  utter- 
ly to  disregard  all  that  was  done  in  the  British 
tribunals,  and  to  take  no  cognizance  of  his 
neglects  there;  and  yet  further,  that  John  of 
Lancaster's  advantageous  position,  after  all  his 
proofs,  and  the  decree  in  his  favor,  should  also 
be  wholly  disregarded,  and  that  he  of  London 
should  be  now  as  favorably  dealt  with  in  the 
American  court  as  if  nothing  had  ever  been 
done  either  in  that  court  or  in  the  tribunals  of 
his  own  country! 

Passing  by,  for  the  present,  all  that  has  been 
done  in  the  Circuit  Court  in  support  of  John 
Aspden  of  Lancaster's  claim,  and  looking  ex- 
clusively to  all  that  John  Aspden,  of  London, 
has  not  done  in  England  during  ten  years,  and 
in  this  country  during  ten  years  more,  the  in- 
quiry naturally  is  (when  we  And  these  two 
British  subjects  interpleading  in  this  court), 
shall  John  of  London,  when  contending  merely 
with  John  of  Lancaster,  be  regarded  by  this 
court  in  precisely  the  same  light  as  if  he  had 
been  originally  and  regularly  prosecuting  his 
claim  in  this  court,  and  had  never  been  in  any 
way  concluded  in  the  tribunals  of  his  own 
country?  For  to  that  extent  does  he  now 
claim!  Nixon,  and  now  Trotter,  are  to  be  re- 
garded, at  all  times,  as  mere  stakeholders.  The 
executor  of  Matthias,  the  testator,  was  called 
on  to  account  for  this  estate  to  one  or  the  other 
of  two  British  subjects;  John  Aspden  of  Lon- 
don's claim  to  heirship  was  pronounced  by 
chancery  to  be  without  proof;  not,  indeed, 
that  he  had  brought  some  proof,  and  there 
stopped,  and  that  the  court  pronounced  that 
proof  worthless,  but  that,  after  five  years,  he 
could  produce  no  proof  at  all ;  and  hence  the 
court  regarded  that  as  an  irresistible  presump- 
tion that  none  exuted,  and  so  decreed.  An- 
other forum,  of  his  own  voluntary  selection, 
ulso  decreed  that  the  first  decree  was  valid, 
final,  and  conclusive;  and  shall  not  these  two 
decrees  avail  here  to  the  same  extent  as  there? 
Are  they  not  re* judicata,  that  the  fact  of  John 
Aspden  s  heirship  does  not  exist?  That  in  En- 
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gland  this  fact  is  forever  established  is  beyond 
all  question,  every  court  in  that  island  would 
at  once  decide  that  this  fact  was  ret  jvdiata. 
This  being  clearly  so,  why  shall  John  of  Loo- 
don  *be  now  permitted  to  cast  all  this  [*490 
to  the  winds,  and  say  to  his  relative  and  co- 
subject:  "  Here  are  copies  of  my  former  bOH 
in  British  courts;  I  file  them  now  in  an  Ameri- 
can court,  with  a  few  verbal  alterations:  wr 
must  now  have  another  ten  years  of  litigation 
here!"  for  such,  in  truth,  is  the  alleged  right 
of  John  Aspden,  of  London!  Is  it  not,  there- 
fore, fit)  moral,  and  legal  to  accord  to  John,  of 
London  (seeking  equity  here),  exactly  that,  and 
no  more  nor  less,  than  what  the  tribunals  of 
his  own  country  would  give,  and  have  given? 
Why  should  one  British  subject  have  a  meas- 
ure of  justice  extended  to  him  against  another 
British  subject,  which  the  tribunals  of  their 
common  country  have  refused  to  give?  And 
why  should  the  court  here  close  its  eyes  to  all 
past  neglects,  to  all  the  presumptions  of  acttul 
want  of  proof  involved  in  the  fact  of  those  neg- 
lects? Inter  ipso*,  the  decrees  are  not  foreign, 
but  domestic;  and,  whether  the  one  or  the 
other,  the  decision  at  least  of  the  Exchequer 
ought  to  close  the  controversy. 

And  here  I  am  reminded  of  the  very  sensi- 
ble andpertinent  language  of  the  late  excellent 
Judge  Washington,  in  the  case  of  Green  v.  Str- 
miento  (1  Peters's  C.  C.  Rep..  80).  "  But  it  at 
objected,"  says  the  judge,  "  that  the  judgment 
may  be  unjust  upon  the  merits  of  the  case,  or 
erroneous  in  point  of  law;  and  it  is  asked,  shall 
such  a  decision  be  submitted  to  by  the  couru 
of  another  State?  I  answer,  that  the  contrary 
of  all  this  ought  to  be  presumed :  and  let  me 
ask  in  return,  what  state  (or  nation)  stands  so 
pre-eminent  for  knowledge  and  virtue  as  to  ssy, 
with  confidence,  that  the  judgments  of  her 
courts  would  be  more  just,  or  more  consonant 
to  law,  than  those  that  have  already  passed  on 
it?  I  concede  that  the  objection  may  some- 
times be  well  founded,  but  I  am  far  from  ad- 
mitting that  in  all  cases  the  evil  would  be  rem- 
edied by  a  re-examination  before  another  tri- 
bunal, and  the  general  good  forbids  that  this 
should  be  done. 

These  foreign  judgments,  then,  which  stand 
unimpeached  by  fraud,  or  irregularity,  or  by 
any  internal  infirmity,  should  nave  accorded 
to  them  (especially  when  the  matter  of  contro- 
versy rests  between  subjects  of  the  same  nation) 
precisely  that  effect,  and  no  more,  which 
would  be  given  were  the  matter  interpleaded 
by  them  in  the  courts  of  their  own  country : 
what  that  is,  we  know,  and  has  been  decided 
in  this  very  case,  and  should  be  everywhere: 
for  if  a  contrary  doctrine  be  adopted,  foreign- 
ers would  have  nothing  more  to  do  than  to  liti- 
gate their  rights  vexatiously  and  dilatorily  for 
years  in  the  equity  tribunals  of  their  own  coun- 
try, and  when  there  ousted,  carry  on  an  equally 
annoying  procedure  in  our  tribunals,  hoping  to 
gain  at  length  a  portion  of  that,  a  title  to  the 
whole  of  which  they  have  utterly  failed  to  es- 
tablish at  their  home,  and  in  the  midst  of  that 
very  evidence  which  would  have  served  them 
had  it  in  fact  existed. 

I  shall  now  proceed  to  cite  some  further  of 
the  leading  cases  "and  authorities,  and  1*491 
to  remark  upon  a  few:  all  of  which,  as  it 
seems  to  me,  can  leave  no  doubt  that  such  de- 
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crees  as  are  relied  on  in  the  present  pleas  in 
bar  will  be  regarded  by  this  court,  and  all 
other  courts,  as  conclusive;  and  therefore  that 
the  pleas  will  be  sustained. 

1.  In  regard  to  foreign  judgments,  a  distinc- 
tion was  early  taken  between  a  suit  directly 
upon  the  Judgment  to  enforce  it  in  another  tri- 
bunal, and  the  case  where  a  party  sets  up  a  for- 
eign judgment  merely  in  bar  and  defensively; 
and,  in  the  former  case,  it  has  been  held  that 
the  foreign  judgment  is  only  prima  facie  cor- 
rect, as  no  nation  should  be  bound  actively  to 
enforce  the  decision  of  a  foreign  tribunal ;  but 
that  in  the  latter  case,  where  it  is  used  in  de- 
fense only,  the  losing  party  has  no  right  to  in- 
stitute  a  suit  for  the  same  matter  elsewhere, 
and  that  if  he  does  so,  the  judgment  shall  be 
regarded  as  ret  judicata,  if  exempt  from  fraud, 
and  the  jurisdiction  were  competent  that  pro- 
nounced it.  Admitting  this  distinction,  argu- 
menli  gratia,  the  present  case  belongs  to  this 
second  class;  the  decrees  are  used  defensively, 
and  the  exceptio  rd  judicata  is  said  by  the  same 
authorities  to  be  entitled  to  that  full  measure  of 
respect  everywhere.  {Boucher  v.  Lauton,  Cases 
temp.  Hardw.,  89;  Phillips  v.  Hunter,  2  Hen. 
Black.,  410;  Story's  Conflict  of  Laws,  600.) 

This  distinction,  however,  just  as  it  may  be, 
has  been  much  questioned  ever  since,  and  in  fa- 
vor of  a  less  extended  doctrine  of  conclusiveness. 
Mansfield,  Buller,  Blackstone,  Eyre,  and  others 
sustain  the  doctrine  of  revision;  Nottingham, 
Hardwicke,  Keny.on,  Ellenborough,  and  the 
current  of  more  modern  authorities,  down  to 
the  present  hour,  repudiate  the  distinction,  and 
are  disposed  to  inquire  into  no  foreign  decrees, 
or  judgments  further  than,  first,  as  to  the  com- 
petency of  the  court;  second,  the  absence  of 
all  fraud;  third,  whether  (admitting  the  decree 
to  the  fullest  extent)  it  does,  in  point  of  fact, 
embrace  the  matter  in  controversy.  To  this 
third  class  of  admissible]  inquiries  belongs  the 
ordinary  case  of  a  foreign  sentence  of  condem- 
nation as  prize,  which  is  no  bar  to  proof  that 
the  property  was  in  fact  neutral,  as  there  may 
be  many  other  grounds  of  condemnation  than 
that  of  enemy's  property.  To  the  same  class, 
also,  belong  all  of  those  cases  at  law  which  do 
not  regard  decrees  in  equity,  in  certain  cases; 
because  equity  may  well  reject  a  claim  which 
the  law  would  enforce,  and  e  converto.  But, 
with  the  exception  of  these  three  classes  of  in- 
quiry, the  sound  doctrine  would  seem  to  be, 
that  the  decree  is  ret  judicata,  whether  used  af- 
firmatively and  to  be  enforced  by  a  plaintiff, 
or  defensively  as  against  the  cjaim  of  a  plaint- 
iff. But  still,  without  now  insisting  upon  an 
extension  of  the  doctrine,  which  our  case  does 
not  need,  we  repose  with  great  confidence  on 
the  opinion  of  Lord  Chief  Justice  Eyre,  who, 
though  he  takes  Bide  with  Lord  Mansfield  in 
the  case  of  Walker  v.  Witter,  in.  permitting  a 
402*]  foreign  decree  to  be  looked  into,  *when 
directly  sued  on,  and  asked  to  be  enforced,  is 

Xlly  strong  in  his  rejecting  all  such  right 
»  the  foreign  decree  is  used  (as  in  the  pres- 
ent case)  only  as  a  defensive  bar.  "  If  we  had 
the  means,"  said  that  able  judge,  "  we  could 
not  examine  a  judgment  of  a  foreign  court, 
that  is  brought  before  us  in  this  manner  by  the 
defendant  as  a  bar.  It  is  in  one  way  only  that 
the  decree  or  judgment  of  a  foreign  court  is 
exanJnable  in  our  courts,  and  that  fe,  when  the 
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party  who  claims  the  benefit  of  it  applies  to  our 
courts  to  enforce  it.  When  it  is  thus  voluntarily 
submitted  to  our  jurisdiction,  we  treat  it  as  a  mat- 
ter inpait,  respect  it  prima  fade,  but  examine  as 
wedoapromise;  but  inall  other  cases  wegiveen- 
tire  faith  and  credit  to  foreign  judgments,  and 
consider  them  as  conclusive  upon  us."  (Phil- 
lips v.  Hunter,  2  Hen.  Black.,  410.)  Our  case, 
however,  needs  no  more  than  this  very  doctrine; 
and.  if  we  produce  yet  stronger  cases,  it  is  only 
to  manifest  more  clearly  the  earnestness  with 
which  courts,  at  this  day,  sustain  every  means 
of  terminating  vexatious  litigation,  and  cherish 
that  repose  so  essential  to  the  security  of  prop- 
erty and  the  peace  of  society. 

And  here  I  cannot  avoid  citing  the  remarks 
of  Lord  Karnes,  when  he  is  arguing  in  favor  of 
a  distinction  between  foreign  decrees  that  sus- 
tain a  claim,  and  those  which  dismiss  a  claim. 
He  thinks  the  former  more  examinable  than 
the  latter;  and  though  the  distinction  is  in  fa- 
vor of  the  decree  at  this  time  in  controversy, 
as  he  regards  a  dismissal  as  more  exempt  from 
inquiry  than  a  decree  that  sustains  a  claim,  yet, 
as  I  cannot  but  regard  his  argument  as  rather 
more  specious  than  solid,  I  now  cite  with  pleas- 
ure the  remarks  with  which  he  closes  his  dis- 
cussion of  the  distinction  alluded  to.  "  Pub- 
lic utility,"  says  he,  "  affords  another  argument 
extremely  cogent.  There  is  nothing  more  hurt- 
ful to  society  than  that  lawsuits  be  perpetual. 
In  every  lawsuit  there  ought  to  be  a  ne  plus  ul- 
tra; some  step  should  be  ultimate;  and  a  decree 
dismissing  a  claim  is  in  its  nature  ultimate." 
(2  Karnes  on  Equity,  864.)  To  apply,  in  a 
word,  these  remarks  to  the  present  case,  let  it 
be  born  in  mind,  as  has  been  often  remarked, 
that  the  dismissal  was  for  a  total  want  of  proof, 
after  five  years  of  litigation — raising,  as  the 
court  justly  thought,  apresumptio  jurit  et  jure 
of  the  non-existence  of  the  alleged  fact  of  heir- 
ship; that  decree,  moreover,  was  confirmed  as 
ret  judicata  by  a  tribunal  of  the  present  claim- 
ant's own  election;  and  lastly,  all  subsequent 
time  has  confirmed  the  wisdom  of  the  preced- 
ing decisions,  as  the  Aspdens  of  London  are 
still  proofless. 

2.  In  the  case  of  Bowles  v.  Orr  (1  Younge  & 
Collyer's  Exch.  Rep.,  464),  it  was  held  that  a 
foreign  judgment  is  equally  conclusive  as  an 
English  judgment;  but  that  it,  like  all  other 
judgments,  may  be  set  aside  here  in  equity,  for 
fraud,  &c.,  and  the  Lord  Chief  Baron,  at  page 
468,  observes,  that  '*  As  the  bill  does  not  state 
under  what  circumstances  the  judgment  was 
recovered,  I  must  presume  it  was  in  respect  of 
the  same  matters  as  are  contained  in  the 
•bill.  Then,  if  so,  it  will  be  conclu-  [*493 
sive  against  the  account  sought.  According  to 
modern  decisions,  a  foreign  judgment  is  as 
conclusive  against  the  debtor  as  an  English  one 
can  be;  and  Martin  v.  NichoUs  (8  Simons,  468) 
is  an  authority  to  show  that  a  foreign  judgment 
is  conclusive  against  the  plaintiff. 

8.  I  will  now  state  the  case  of  Martin  v. 
NichoUs,  relied  upon  in  the  above  case  of 
Bowles  v.  Orr. 

That  case,  in  8  Simons,  468,  seems  to  go  the 
whole  length  of  abolishing  the  distinction  taken 
by  some  judges  between  a  proceeding  to  en- 
force a  foreign  decree,  and  where  it  is  used 
only  defensively,  that  is,  in  bar.  The  case  was 
this:    A  bill  was  filed  for  discovery,  and  also 
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for  a  commission  to  take  proof  to  impeach  a  for- 
eign judgment  rendered  in  favor  of  the  present 
defendant  who  was  then  a  suitor  in  the  Common 
Pleas  to  enforce  that  judgment.  Upon  de- 
murrer by  the  defendant  in  equity,  he  argued 
that,  unless  the  foreign  judgment  can  be  ques- 
tioned in  England,  and  the  grounds  taken  be 
such  as  would  be  a  defense  to  an  action  on  that 
judgment,  the  complainant's  bill  cannot  be  sus- 
tained. The  Vice-Chancellor  stated  that  the 
present  defendant  had  recovered  a  judgment  in 
Antigua,  and  complainant  relies  upon  the  case 
of  Walker  v.  Witter  (Doug.  R.,  1),  as  authori- 
ty for  questioning  that  judgment,  which  is 
sought  to  be  enforced  in  the  Common  Pleas. 
"  Were  I  to  allow  this  bill,"  says  the  Chancel- 
lor, "  it  would  be  in  effect  saying  that  the 
judgment  in  Antigua  may  be  overruled  by  the 
Court  of  Common  Pleas,  and  therefore  he  sus- 
tained the  demurrer. 

Now,  here  it  will  be  seen,  that  the  Vice- 
Chancellor,  finding  the  court  of  Antigua  a  com- 
petent tribunal,  and  that  no  fraud,  or  want  of 
jurisdiction  was  alleged,  deals  with  the  foreign 
judgment  as  res  judicata,  and  as  conclusive  even 
where  sought  to  be  enforced.  He  regarded  the 
doctrine  of  Walker  v.  Witter  as  advancing  a 
frivolous  distinction;  and  he  preferred  the  old 
opinions,  and  the  doctrine  of  conclusiveness 
sustained  by  Nottingham,  Hardwicke,  Kenvon, 
Ellenborough,  &c.,  to  that  of  Lord  Mansfield. 
Happily  we  have  no  occasion,  in  the  case  now 
before  the  Supreme  Court,  to  take  sides  in  this 
controversy;  for,  whether  Walker  v.  Witter  be 
the  sound  law,  or  Martin  v.  NichoBs,  and 
Bottles  v.  Orr,  Ac.,  be  the  better  law,  is  to 
us  quite  immaterial,  since  in  our  case  we  seek 
not  to  enforce  a  foreign  decree;  but  only  to  re- 
ly upon  it  as  a  defensive  bar;  and  for  that  pur- 
pose there  seems  to  be  a  great  unanimity  of  opin- 
ion; for  Lord  Chief  Baron  Eyre,  who  entirely 
adopted  Lord  Mansfield's  distinction,  is  yet 
very  emphatic  in  his  expression,  as  we  have 
just  seen,  that  foreign  decrees  are  final  and  con- 
clusive when  defensively  relied  on :  and  this  is 
all  we  have  occasion  to  invoke.  The  stronger 
and  more  thorough  cases,  in  which  the  earlier 
judges,  as  well  as  those  of  the  present  day, 
have  agreed  with  Lord  Hardwicke — and  his  is 
a  lustrous  name — ' '  that  where  any  court,  for- 
eign or  domestic,  that  has  the  proper  jurisdic- 
494*]  tion  of  the  'case,  makes  the  determina- 
tion (and  it  be  free  from  fraud)  it  is  conclusive 
on  all  other  courts,"  are  nevertheless  cases  that 
need  not  be  urged  by  us  in  the  present  case; 
and  are  only  now  referred  to  in  earnest  support 
of  the  doctrine  to  the  medium  extent  of  our 
own  case,  and  with  no  tilt  of  legal  knight-er- 
rantry in  support  of  one  class  of  judges  against 
another  class.  Both  classes  entirely  concur 
that,  relied  on  as  a  defensive  bar,  foreign  de- 
crees are,  and  of  right  ought  to  be,  conclusive. 
The  doctrine,  to  that  extent,  is  purely  one  of 
repose,  of  judicial  policy,  and  even  necessity; 
it  is  a  doctrine  of  justice,  and  of  public  policy 
also,  since  it  inculcates  vigilance,  and  teaches 
suitors,  and  those  cited  into  courts,  that  they 
should  not  sleep  over  their  rights,  and  must  not 
deal  with  the  tribunals  of  justice  as  mere  organs 
of  legal  delay,  to  exhaust  the  patience  and  wor- 
ry out  the  life  and  purse,  in  order  ultimately 
perhaps  to  obtain,  by  compromise,  a  portion  of 
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that  which  the  indolent  or  unjust  know  they 
can  never  obtain  by  proofs. 

In  the  case  of  TarUon  v.  Tarlton  (4  Maule* 
Selw.,  20)  the  court  goes  to  the  full  extent,  sad 
beyond  what  we  have  need  for.  In  that  esse, 
which  was  at  law,  a  decree  in  a  foreign  court 
was  relied  on.  The  defendant  stated  that  the 
decree  had  been  obtained  against  him  pre  em- 
fesso,  for  want  of  an  answer,  whereupon  se- 
questration had  issued,  and  the  amount  levied 
on  the  property  of  the  plaintiff,  who  had  been 
his  partner  in  trade;  but  that  the  account  had 
been  erroneously  taken,  <fcc.,  &c.  Lord  Ellen- 
borough  ruled  that  the  decree  was  conclusive, 
and  that  the  defendant  could  not  be  permitted  to 
question  the  accuracy  of  the  account  takes; 
that  a  decree  pro  eonfesso,  for  want  of  answer, 
was  res  judicata;  and  that,  as  such,  it  was  bind- 
ing and  conclusive — his  lordship  emphatically 
adding,  that  "  I  had  not  thought  I  was  sitting 
at  nun  prius  to  try  a  writ  of  error  to  correct  die 
proceedings  of  a  foreign  court!" 

Also,  in  the  case  of  Richard  Baynel  Keen  t. 
John  WDonough  (8  Peters's  8.  C.  Rep.  306), 
a  decree  was  pronounced  by  a  Spanish  triboual 
in  Louisiana,  after  the  cession  of  that  domin 
ion,  but  whilst  it  was.  de  facto,  in  possession  of 
Spain.  The  court  held,  that,  as  the  tribunal 
still  had  jurisdiction,  the  decree  was  valid  and 
conclusive. 

In  2  Story  on  Equity  Jurisprudence,  p  911, 
sec.  1528,  it  is  stated,  that  "  A  former  decree 
in  a  suit  in  equity,  between  the  same  parties, 
and  for  the  same  subject  matter,  is  also  a  good 
defense,  even  although  it  be  a  decree  dismissing 
the  bill,  if  the  dismissal  is  not  expressed  to  be 
without  prejudice.  Here,  the  courts  of  equity 
act  in  analogy  to  the  law  in  some  respects,  but 
not  in  all — for  the  dismissal  of  a  suit  at  law,  or 
even  a  judgment  at  law,  is  not,  in  all  esses,  s 
good  bar  to  another  action." 

We  here  see  that,  although  equity  may  fol- 
low the  law,  and  deal  with  a  naked  dismissal 
of  a  bill,  "  for  mere  want  of  prosecution,"  as  a 
nonsuit,  and  hence  no  bar,  yet  that  a  dismissal 
of  the  other  kind,  such  as,  in  the  present  case, 
the  dismissal  on  hearing,  and  for 'want  [*495 
of  proof,  is  a  decree,  and  conclusive;  and  so 
the  Court  of  Exchequer  pronounced  this  very 
decree  in  chancery  to  be,  and  accorded  to  it 
the  entire  weight  of  res  judicata;  and  the  same 
learned  author,  in  his  treatise  on  the  Conflict  of 
Laws,  p.  S15,  remarking  upon  the  doctrine  of 
conclusiveness  adopted  by  Holland,  on  the 
basis  of  reciprocity,  seems  to  entirely  approve 
of  the  doctrine  upon  that  substantive  ground, 
even  were  the  authorities  silent  on  the  sub- 
ject, and  the  matter,  instead  of  being  so  often 
decided,  were  at  this  time,  as  I  suppose,  so 
open  question.  If,  then,  reciprocity  be  an  id 
ditional  reason,  as  it  certainly  is,  there  seems  to 
be  a  very  special  fitness  in  regarding  the  pres- 
ent decrees  as  conclusive,  seeing,  1st,  the 
thoroughness  of  the  present  British  doctrine, 
and  how  great  would  be  the  respect  accorded 
by  their  courts  to  the  decisions  of  our  tribunals ; 
2d,  adverting  also  to  the  fact  that  the  present 
controversy  is  solely  between  British  subjects: 
3d.  bearing  also  in  mind  that  this  is  a  question 
of  British  Taw,  and  of  British  chancery  prac- 
tice, and  that  the  complainant,  Aspden,  of  Loo- 
don,  after  his  five  years'  tarrying  in  chancery. 
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tod  dismissal  for  want  of  proof,  submitted  to 
another  tribunal  of  his  own  country  the  legal 
effect  of  that  dismissal,  which  second  tribunal 
pronounced  it  to  be  re* judicata,  and  conclu- 
sive. On  every  principle,  then,  even  of  recip- 
rocity and  of  comity,  in  addition  to  all  the 
other  reasons  that  have  been  urged,  it  is  not 
doubted  but  that  the  Supreme  Court  will  sus- 
tain those  pleas  in  bar,  and  with  Ithe  greater 
alacrity,  as  it  may  well  be  asked,  cui  bono  over- 
rule them,  as  there  is  every  moral  certainty 
that  it  can  only  tend  to  another  series  of  proof- 
less delays? 

4.  The  dismissal  of  bills  in  equity  in  our  own 
courts  have  often  been  held  conclusive,  as  in 
the  case  of  HoUiday  v.  Coleman  (2  Munf.  Rep., 
162).  In  that  case  no  evidence  was  exhibited 
on  either  side;  defendant  demurred  to  com- 
plainant's bill,  and  also  answered  in  detail ;  the 
demurrer  was  sustained,  and  the  bill  dismissed. 
The  complainant  filed  another  bill,  and  the  de- 
cree of  dismissal  was  pleaded  in  bar.  The 
court  sustained  the  plea  in  bar,  and  said:  "  A 
decree  by  a  court  of  competent  jurisdiction, 
dismissing  a  bill,  is  a  complete  bar  to  another 
original  bill  to  try  the  same  deed;  the  proper 
remedy,  if  such  aecree  be  erroneous,  being  by 
appeal,  writ  of  error,  tupersedeat,  or  bill  of  re- 
view. 

Again.  In  the  case  of  The  Bank  of  the  Unit- 
ed States  v.  Beverly  (1  Howard's  8.  C.  Rep., 
134)  it  was  held  that  "  An  answer  in  chancery, 
setting  up  as  a  defense  the  dismission  of  a  for- 
mer bill  between  the  same  parties,  and  for  the 
same  matter,  is  not  sufficient,  unless  the  record 
be  exhibited.  The  conclusion  from  this  non- 
production  of  the  record  must  be,  that,  if  the 
record  be  exhibited,  the  dismissal  is  conclusive. 
So  likewise,  in  the  case  of  Wright  v.  Diklyne  (1 
Peters'sG.  C.  Rep.,  199).  the  court  held  that 
"the  dismission  of  a  bill  in  chancery  is  not 
conclusive  against  the  complainant  in  a  court 
of  law,  but  that  in  a  court  of  equity  such 
49©*]  'dismissal  would  be  a  bar  to  a  new 
bill"  ;  and  the  obvious  reason  is,  because  there 
are  cases  at  law  that  will  not  be  sustained  in 
equity,  and  therefore  the  dismissal  of  a  bill  in 
equity  could  only  be  evidence  that,  as  an  equi- 
table demand,  it  was  not  sustainable;  but  where 
the  decree  of  dismissal  is  defensively  used  in  a 
court  of  equity,  such  dismissal  is  final  and  con- 
clusive, and  for  the  reverse  reason,  unless  im- 
pugned on  the  ground  of  fraud.  To  the  same 
effect  is  th'e  case  of  McDowell  v.  McDowell  (1 
Bailey '8  Eq.  Rep.,  824).  "  When  a  matter  has 
once  been  adjudicated  by  a  competent  juris- 
diction, it  shall  not  again  be  drawn  in  question- 
ed; nor  will  parties  be  permitted  again  to  liti- 
gate what  they  had  once  an  opportunity  of 
litigating;  and  whatever  might  properly  have 
been  put  in  issue  in  that  proceeding  snail  be 
concluded  to  be  a  thing  determined"  "  The 
cases  of  McClurev.  Milter,  Henderson  v.  Mitchell 
and  Marigarth  v.  Deo*  (I  Bailey's  Eq.,  Rep., 
170,  118,  284)  are  all  confirmatory,  ana  strong- 
ly in  point.  Even  upon  a  petition  for  a  rehear- 
ing, if  the  party  had  knowledge  of  the  evi- 
dence, or,  by  reasonable  diligence  or  inquiry, 
might  have  obtained  it,  he  will  not  be  entitled 
to  relief.  (Baker  v.  Whiting,  1  Story's  Rep., 
218;  Seller  v.  Jonet,  4  Binney,  60;  Heimet  v. 
Jacob*,  1  Penn.  Rep.,  152.)  Many  hundred 
cases  might  be  shown,  all  evincive  of  the  deter- 
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mination  of  courts,  as  a  fundamental  rule  of 
judicial  policy  and  necessity,  to  sustain  the  vig- 
ilant, and  to  manifest  no  special  favor,  at  least, 
to  the  grossly  negligent.  With  what  pretense 
of  claim,  then,  can  the  Aspden  family  of  Lon- 
don expect  from  this  court  the  high  and  very 
special  favor  of  litigating  this  case,  which 
would  not  be  retained  a  moment  in  the  courts 
of  their  own  country,  after  it  could  reach  the 
Chancellor's  eye  in  judgment,  and  also  when 
this  court  has  a  mountain  of  proof  that  here, 
as  well  as  there,  they  have  played  a  part  of 
most  vexatious  delay  for  nearly  the  fourth  of  a 
century!    In  the  language,  then,  of  a  distin- 

fiished  American  lawyer,  Mr.  Justice  Kent, 
will  now  conclude,  taking  to  myself  no  little 
shame  for  the  great  length  and  the  too  imme- 
thodical  character  of  the  observations  I  have 
made  on  this  case — a  case,  I  confess,  that  has 
greatly  interested  me,  because  of  the  shameful 
delays  that  have  been  produced  by  the  London 
Aspdens — a  case,  too,  in  which  no  legal  al- 
chemy, even,  could  extract  a  scintilla  of  evi- 
dence of  right  on  their  part!  "  Every  person 
is  bound,"  says  Judge  Kent,  "  to  take  care  of 
his  own  rights,  and  to  vindicate  them  in  due 
season,  -and  in  proper  order.  This  is  a  sound 
and  salutary  principle  of  law.  Accordingly, 
if  he  neglects  to  use  them,  and  suffers  a  recov- 
ery to  be  had  against  him  by  a  competent  tri- 
bunal, he  is  forever  precluded."  The  general 
rule  is  intended  to  prevent  litigation  and  to 
preserve  peace;  and  were  it  otherwise,  men 
would  never  know  when  they  might  repose 
with  security  on  the  decisions  of  courts  of  jus- 
tice; and  judgments  solemnly  and  deliberately 
given  might  cease  to  be  revered,  as  being  no 
longer  the  end  *of  controversy  and  the  [*497 
evidence  of  right.    (1  Johns.  Cases,  492,  502.) 

Mr.  Justice  Catron,  after  having  stated  the 
facts  of  the  case  as  they  are  recited  in  the  com- 
mencement of  this  report,  proceeded  to  deliver 
the  opinion  of  the  court: 

We  understand  the  true  question  submitted 
to  this  court  to  be,  whether  the  decree  dismiss- 
ing the  bill,  made  by  the  High  Court  of  Chan- 
cery in  England,  bars  and  precludes  John  A. 
Brown,  the  Pennsylvania  administrator  of  John 
Aspden, of  London,  from  prosecuting  his  claim 
as  administrator  for  the  Pennsylvania  assets  of 
the  estate  of  Matthias  Aspden,  found  in  the 
hands  of  Joseph  Trotter,  the  present  adminis- 
trator, with  the  will  annexed.  Nixon  having 
died,  the  contest  in  the  British  court  was  be- 
tween an  executor  there,  and  administrators 
also  there ;  the  complainants  sued  and  the  de- 
fendant resisted  the  claim  alike  in  a  representa- 
tive capacity,  and  were  restricted  by  the  au- 
thority under  which  they  respectively  acted  to 
the  limits  of  the  country  to  which  their  letters 
extended.  Under  his  English  letters  testament- 
ary, Nixon  could  do  no  act  as  executor  beyond 
England ;  so  neither  could  he  voluntarily  trans- 
fer the  Pennsylvania  assets  to  the  foreign  juris- 
diction, there  to  be  distributed,  as  this  would 
have  been  in  violation  of  his  letters  in  this 
country;  by  these  he  held  the  assets  here  as 
trustee,  and  in  subordination  to  the  laws  of 
Pennsylvania  and  the  orders  of  the  Orphans' 
Court  executing  those  laws,  as  well  as  in  sub- 
ordination to  the  suit  pending  in  the  Circuit 
Court. 
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So,  on  the  other  hand,  on  the  death  of  John 
Aspden,  of  London,  the  bill  in  chancery  ceased 
to  be  his  bill,  and  became  the  suit  of  the  parties 
for  whose  benefit  it  was  revived;  when  this  was 
done,  they_  represented  John  Aspden.of  London, 
as  administrator  of  his  estate,  and  the  same 
rules  applied  to  them  as  to  Matthias's  executor; 
they  only  represented  the  intestate  by  virtue  of, 
and  to  the  extent  of,  their  English  letters,  and 
could  not  be  known  as  representatives  in  Penn- 
sylvania. Again,  the  representative  character 
of  Nixon  in  England  was  altogether  distinct 
from  his  character  as  executor  in  Pennsylvania. 
And  so,  also,  the  English  administrators  of  John 
Aspden 's  estate  are  equally  distinct  from  Brown, 
who  is  the  administrator  of  his  estate  in  Penn- 
sylvania. It  follows,  the  English  suit  was  be- 
tween different  parties  from  those  prosecuting 
and  defending  the  American  suit;  and  therefore 
neither  the  decree,  nor  the  proceedings  on  which 
it  is  founded,  are  competent  evidence  between 
the  parties  to  the  present  suit,  for  this  reason ; 
and  yet  more  conclusively  for  another,  which 
is,  that  the  property  in  controversy  here  is  dis- 
tinct from  that  sued  for  in  England. 

As  applicable  to  such  a  state  of  facts,  the  rules 
of  evidence  governing  courts  of  justice  are,  that 
a  judgment  or  decree  set  up  as  a  bar  by  plea, 
or  relied  on  as  evidence  by  way  of  estoppel,  to 
408*]  be  conclusive,  *must  have  been  made, 
1,  By  a  court  of  competent  jurisdiction  upon 
the  same  subject  matter;  2.  Between  the  same 
parties;  3.  For  the  same  purpose;  and,  on  either 
ground,  the  evidence  submitted  to  our  judg- 
ment is  incompetent  to  prove  anything  in  regard 
to  the  Pennsylvania  assets. 

But  these  conclusions  are  resisted  by  those 
setting  up  the  bar  on  this  ground — that  the  ad- 
ministration of  the  domicile  is  the  principal  ad- 
ministration on  the  estate  of  Matthias  Aspden, 
and  this  being  in  England,  and  the  assumed 
devisee's  residence  also  being  there^the  Penn- 
sylvania administration  was  auxiliary  to  the 
foreign  one;  that  in  the  British  suit  the  Amer- 
ican assets  might  have  been  recovered  from 
the  executor  Nixon,  the  bill  having  gone  for 
the  Pennsylvania  assets  as  well  as  the  English. 

However  true  it  may  be,  in  cases  peculiarly 
circumstanced,  that  one  jurisdiction  administer- 
ing assets  may,  as  matter  of  comity,  transmit 
them  to  a  foreign  jurisdiction,  there  to  be  dis- 
tributed ;  still,  the  doctrine  can  have  no  applica- 
tion here,  as  no  assets  had  been  transmitted  to 
England  from  Pennsylvania,  and  a  suit  was 
pending,  and  in  no  part  decided,  in  this  coun- 
try for  the  American  assets,  before  and  at  the 
time  the  decree  in  England  was  made;  and 
therefore  an  assumption  to  distribute  the  assets 
in  this  country  by  the  High  Court  of  Chancery 
in  England  must,  necessarily  have  been  treated 
by  the  Circuit  Court  as  merely  void  for  want 
of  jurisdiction  of  the  subject  matter  in  the  for- 
eign court.  Even  up  to  this  date,  the  American 
court  could  exercise  no  comity,  as  is  manifest 
from  the  state  of  the  proceedings  before  us;  nor 
will  there  be  any  occasion  for  its  exercise  here- 
after, as  all  the  parties  claiming  the  estate  are 
before  the  Circuit  Court,  anxiously  litigating 
their  claims,  and  seeking  distribution  at  its 
hands. 

It  is  proper,  however,  to  remark,  in  this  con- 
nection, that  the  courts  of  the  United  States 
held  in  Pennsylvania  are  administering  the  laws 
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of  that  State,  and  bound  by  the  same  rules  gov- 
erning the  local  tribunals;  and  that  by  these 
laws  a  devisee,  before  he  can  take  a  legacy, 
must  give  security  that  if  any  debt  or  demand 
should  afterwards  be  recovered  against  the 
estate  of  the  testator,  the  devisee  shall  refund. 
(Purdon's  Dig.,  Ex.  &  Ad.v  sees.  41,  47.)  6o, 
also,  there  are  many  other  provisions  in  the  laws 
of  Pennsylvania  governing  the  distribution  of 
estates  that  would  embarrass  the  orphans'  court! 
in  exercising  the  comity  referred  to.  The  like 
laws  exist  in  other  States  of  the  Union;  and, 
under  the  influence  of  such  laws,  the  courts  of 
the  States  have  been  so  much  restrained,  as  to 
render  an  exercise  of  comity  among  each  other 
little  more  than  a  barren  theory ;  nor  could  more 
be  required  in  a  case  like  the  present,  where 
part  of  the  assets  were  administered  abroad, 
under  independent  letters  granted  there,  and  by 
a  tribunal  that  was  under  no  obligations  to  ex- 
tend comity  to  the  probate  courts  *of  [*499 
this  country,  whatever  might  be  done  in  the 
exercise  of  a  sound  discretion. 

The  next  ground,  and  that  relied  on  with 
most  confidence  in  support  of  the  bar,  is,  that 
John  Aspden,  of  London,  and  those  represent- 
ing him  after  his  death,  were  British  subjects, 
residing  in  Great  Britain,  and  that  the  contest 
and  only  matter  litigated  in  the  High  Court  of 
Chancery  was,  whether  John  Aspden, of  London, 
was  or  was  not  the  heir  and  consequent  devisee 
of  Matthias  Aspden ;  and  that  this  fact  having 
been  found  by  the  decree  against  the  complain- 
ants established  and  concluded  all  proof  to  the 
contrary  of  such  adjudication,  directly  on  the 
single  fact  of  title;  and  that  the  representative* 
of  John  of  London  could  not  be  heard  in  an- 
other jurisdiction  to  disavow  the  conclusiveness 
of  the  finding  by  a  court  of  their  own  govern- 
ment, to  which  they  had  resorted. 

That  the  English  bill  involved  directly  the 
question  of  heirship,  and  that  nothing  else  was 
contested,  is  undoubtedly  true;  but  it  is  equally 
true  that  no  evidence  was  introduced  by  the 
complainants  there  to  establish  their  title,  nor 
was  there  had  any  adjudication  on  the  merits 
of  their  claim;  so  that  no  equitable  considera- 
tions are  violated  by  our  present  judgment,  in 
an  v  aspect  that  the  evidence  may  be  viewed. 

What  effect  the  decree  has  in  England  is  a 
question  for  the  courts  of  that  country  to  settle ; 
nor  will  we  now  determine  whether,  in  our 
judgment,  by  the  comityof  nations,  the  pro- 
ceedings should  have  a  similar  effect  here;  or 
what  effect  they  should  have.  The  question 
for  us  to  dispose  of  is,  whether  the  adnunistra 
tor  and  distributees  of  John  Aspden,  of  London, 
shall  be  heard  in  the  Circuit  Court,  or  whether 
their  evidence  of  title  is  barred?  We  have  al- 
ready stated  that  the  Pennsylvania  assets  stand 
unaffected,  and  will  only  aad,  that  the  assump- 
tion that  a  complainant  or  plaintiff  is  estopped 
by  a  judgment  against  him,  from  introducing 
evidence  in  a  second  suit,  and  in  another  coon- 
try,  for  other  property,  on  the  ground  that  the 
fact  of  title  had  been  adjudged  and  concluded 
by  a  former  judgment  or  decree  (thus  separating 
the  title  from  the  property),  is  an  abstract  prop- 
osition, inconsistent  with  the  due  admlnhtra 
tion  of  justice,  and  not  recognized  in  our  system 
of  jurisprudence,  or  that  of  Great  Britain,  aad 
is  aside  from  any  question  affecting  the  coatfty 
of  nations. 
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Giving  the  British  decree  all  the  force  and  ef- 
fect that  could  be  accorded  to  it  if  it  bad  been 
made  in  a  State  of  this  Union,  it  yet  establishes 
no  fact,  as  respects  any  title  to  the  Pennsyl- 
vania assets;  nor  would  the  rules  of  evidence 
be  sufficient  in  separate  suits,  pending  in  the 
same  court,  for  different  parcels  of  property, 
even  between  the  same  parties.  And  therefore 
we  certify  to  the  Circuit  Court,  that  the  evi- 
dence introduced  "touching  the  pica  in  bar  " 
is  no  estoppel  to  the  representatives  of  John 
500*]  Aspden,  of  'London,  in  so  far  as  they 
seek  to  recover  the  assets  of  Matthias  Aspden  s 
estate  in  the  course  of  administration  by  the 
Orphans'  Court  of  Philadelphia  County.  Fur- 
ther than  this,  we  do  not  pretend  to  determine 
on  the  effect  of  the  evidence,  as  we  are  not 
aware  that  any  controversy  now  exists  in  the 
Circuit  Court  in  regard  to  any  other  assets. 

ORDER. 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  on  the  point  and  question 
on  which  the  judges  of  the  said  Circuit  Court 
were  opposed  in  opinion,  and  which  was  certi- 
fied to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel ;  on  consid- 
eration whereof,  it  is  the  opinion  of  this  court 
that  the  evidence  introduced  "  touching  the 
plea  in  bar"  is  no  estoppel  to  the  representatives 
of  John  Aspden,  of  London,  in  so  far  as  they 
seek  to  recover  the  assets  of  Matthias  Aspden  s 
estate  in  the  course  of  administration  by  the 
Orphans'  Court  of  Philadelphia  County;  where- 
upon it  is  now  here  ordered  and  decreed  by 
this  court,  that  it  be  certified  to  the  said  Circuit 
Court  accordingly. 

Dissenting— Mr.  Chief  Justice  Taney  and 
Mr.  Justice  McLean. 

Cued— 6  How.,  262 ;  6  How..  68 ;  7  How.  183;  18 
How.,  «Tl ;  24  How..  342 :7  Wall.,  102  ;  1  Wood.  4 
M..  178,  876 :  2  Wood.  &  M.,  183.  135,  588 ;  3  Wood. 
*  M..  176 ;  1  CUB.,  130,  182 ;  3  HcAr.,  230, 240,  248. 


RICHARD  CHARLES  DOWNES,  Plaintiff 
in  Error, 


WILLIAM  8.   SCOTT,  Defendant. 

Jurisdiction  —  Pre-emption  Act — partition  by 
State  court  between  parties  taking  patent  as 
tenants  in  common,  not  reviewed  under  Judi- 
ciary Act. 

The  second  section  of  the  Act  of  the  2Bth  of  May. 
1830,  providing-,  that  "  If  two  or  more  persons  be 
settled  upon  the  same  quarter-section,  the  same 
mar  be  divided  between  the  two  first  actual 
settlers.  If  by  a  north  and  south,  or  east  and  west 
line  the  settlement  or  Improvement  of  each  can 
be  Included  in  a  half  quarter-section,"  refers  only 
to  tracts  of  land  containing'  one  hundred  and  sixty 
scree,  and  does  not  operate  upon  one  containing 
only  one  hundred  and  thirty-three  acres. 

Therefore,  where  tenants  in  common  of  a  tract 
of  one  hundred  and  thirty-three  acres  applied  to 
s  State  court  for  a  partition  under  the  above  act, 
the  Judgment  of  that  oourt  cannot  be  reviewed 
by  this  court,  when  brought  up  by  a  writ  of  error 
under  the  twenty-fifth  section  of  the  Judiciary 
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Act,  because  the  right  asserted  does  not  arise  under 
an  act  of  Congress. 
The  writ  of  error  must  be  dismissed. 

THIS  case  was  brought  up  from  the  Ninth 
Judicial  District  Court  of  the  State  of 
Louisiana,  by  a  writ  of  error  issued  under  the 
twenty-fifth  section  of  the  Judiciary  Act. 

Mr'.  Crittenden,  for  the  defendant  in  error, 
moved  to  dismiss  the  writ  for  the  following 
reasons:    Because, 

•1st.  Said  writ  of  error  is  directed  to  [*501 
the  "  Judge  of  the  Ninth  Judicial  District 
Court  of  the  State  of  Louisiana,"  when  in  truth 
no  writ  of  error  lies  from  this  to  that  court. 

2d.  Said  writ  is  for  alleged  error  in  a  judg- 
ment of  the  said  District  Court  of  Louisiana, 
when  in  truth  this  court  has  no  jurisdiction  to 
judge  of  or  correct  said  error  if  it  exists,  and 
no  power  to  reverse  said  judgment  upon  writ 
of  error. 

8d.  That  the  record  filed  in  this  case,  or 
what  purports  to  be  such,  is  not  duly  certified, 
or  legally  authenticated  or  verified — the  certifi- 
cate of  "John  T.  Mason,  clerk  of  the  Ninth 
District  Court,  Parish  of  Madison,  La.,"  being 
no  evidence  of  the  truth  or  verity  of  any  record 
which  this  court  has  power  to  judge  of  on  writ 
of  error. 

4th.  The  subject  matter  of  said  suit  and 
judgment,  and  the  parties  thereto,  were  proper 
matters  and  subjects  of  the  jurisdiction  of  the 
courts  of  the  State  of  Louisiana,  and  there  is 
nothing  therein  to  give  this  court  any  cogni- 
zance or  right  to  revise  or  reverse  said  judg- 
ment, and  the  same  is  final  and  conclusive. 

The  motion  was  argued  by  Mr.  Crittenden 
for  the  defendant  in  error,  and  Mr.  Mason, 
Attorney-General,  for  the  plaintiff  in  error. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  before  us  a  judg- 
ment of  the  Supreme  Court  of  Louisiana, 
under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789. 

On  the  15th  of  June,  1887,  a  patent  was 
issued  by  the  United  States  to  Elijah  Evans 
and  Levi  Blakeley  for  one  hundred  and  thirty- 
three  acres  and  eight  hundredths  of  an  acre, 
being  lots  numbered  one  and  three  of  section 
six  in  township  sixteen  of  range  thirteen  east, 
in  the  district  of  lands  subject  to  sale  at  Oua- 
chita, Louisiana.  The  patentees  having  settled 
upon  the  above  tract,  and  each  having  made 
improvements  thereon,  claimed  a  pre-emptive 
right  under  the  Act  of  the  29th  of  May,  1880. 
The  second  section  of  that  act  provides,  *'  That 
if  two  or  more  persons  be  settled  upon  the 
same  quarter-section,  the  same  may  be  divided 
between  the  two  first  actual  settlers,  if  by  a 
north  and  south,  or  east  and  west  line  the 
settlement  or  improvement  of  each  can  be  in- 
cluded in  a  half  quarter-section." 

The  plaintiff  applied,  by  .petition,  to  the 
Ninth  District  Court  of  Louisiana  for  a  parti- 
tion of  the  above  tract,  which,  it  seems,  was 
submitted  to  a  jury,  and  on  the  trial  of  which 
"the  judge  charged  the  jury  that  the  Act  of 
Congress  of  May  29th,  1880,  entitled  'An  Act 
to  grant  pre-emption  rights  to  settlers  on  the 
public  lands,'  was  not  applicable  to  the  case 
before  the  court  and  jury;  that  the  said  act 
had  no  binding  force  as  to  the  dividing  *r 

1076 


Digitized  by 


Google 


603 


lUPRBIfB  COURT  OV  THE  UNITED  STATES. 


ISM 


502*]  partitioning  'lands  granted  to  settlers 
on  the  same  quarter-section  or  fractional 
quarter-section  after  issuing  a  patent  therefor, 
but  that  such  division  and  partition  must  be  in 
conformity  with  the  laws  of  Louisiana  and  the 
principles  of  equity  and  justice."  To  which 
charge  an  exception  was  taken,  and  on  which 
an  appeal  was  prosecuted  to  the  Supreme 
Court  of  the  State,  which  affirmed  the  judg- 
ment of  the  District  Court. 

How  the  parties  to  this  suit  became  interested 
in  the  tract  of  land  above  patented  does  not 
appear  from  the  record.  In  the  petition  and 
answer  they  are  represented  as  owners  of  the 
premises,  and  they  arc  treated  as  such  by  the 
district  and  supreme  courts  of  Louisiana. 

The  second  section  of  the  pre-emption  law 
above  cited  refers  to  a  quarter  of  a  section, 
which  contains  one  hundred  and  sixty  acres; 
and  as  the  tract  of  which  partition  is  demanded 
is  less  than  a  quarter,  it  does  not  come  within 
the  law.  Had  application  been  made  for  a 
division  of  the  tract  to  the  proper  department 
of  the  government,  before  the  emanation  of 
the  patent,  it  could  not,  as  we  suppose,  have 
beau  considered  as  coming  within  the  act,  so 
as  to  authorize  a  partition  and  a  patent  to  each 
of  the  claimants.  A  patent  having  been  issued 
to  the  claimants  for  the  tract  jointly,  as  tenants 
in  common,  and  they  having  conveyed  the 
land,  which  has  become  vested  in  the  parties 
to  this  record,  it  is  now  a  question  on  what 
principle  a  division  shall  be  made. 

If  the  parties  entitled  to  the  pre-emptive 
right  might  have  applied  for  a  partition  under 
the  act  of  Congress,  but  preferred  taking  the 
patent  as  issued,  it  is  difficult  to  perceive  how 
the  present  claimants  could  go  behind  the 
patent,  in  the  assertion  of  a  right  which  was 
waived  by  those  with  whom  it  originated. 
The  patent  vested  in  the  patentees  a  joint  in- 
terest as  tenants  in  common,  and  the  same 
interest  was  conveyed  through  their  grantees 
down  to  the  present  owners.  It  does  not  ap- 
pear, and  the  court  cannot  presume,  that  any 
greater  or  different  right  was  conveyed  than 
that  which  is  shown  on  the  face  of  the 
patent. 

In  this  view,  we  think  the  decision  of  the 
Louisiana  court  was  correct.  It  directed  a 
partition  on  equitable  principles,  under  the 
local  law,  reserving  to  each  claimant  his  im- 
provements. And  it  appears  from  the  facts  in 
the  case,  that  this  could  not  be  done  by 
straight  lines  running  north  and  south  or  east 
and  west. 

As  the  right  asserted  in  this  case  by  the 
plaintiff  does  not  arise  under  an  act  of  Con- 
gress, this  court  has  no  jurisdiction  by  the 
twenty-fifth  section. 

There  seems  to  have  been  no  allowance  of 
the  writ  of  error,  and  it  was  directed  to  the 
district  instead  of  the  Supreme  Court  of 
Louisiana.  As  this  court  can  only  revise  the 
judgment  of  the  highest  court  in  the  State 
which  can  exercise  jurisdiction  in  the  case, 
the  writ  of  error  should  be  directed  to  such 
503*]  court  ;  unless  *the  record  shall  have 
been  transmitted  to  an  inferior  tribunal.  But, 
independently  of  these  irregularities,  we  think 
that  this  court  have  no  jurisdiction  under  the 
act  of  Congress,  and  on  this  ground  this  suit 
is  dismissed. 
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ANTOINE  MICHOUD.  JOSEPH  MARIE 
GIROD,  GABRIEL  MONTAMAT.  FELIX 
GRIMA.JEANB.  DEJAN,  atse,  DENIS 
PRIEUR,  CHARLE8  CLAIBORNE,  MAX 
DEVILLE  MARIGNY,  MADAM  K. 
GRIMA,  WIDOW  SABATIER,  A.  FOUR 
NIER.  E.  MAZUREAD,  E.  RTVOLET. 
CLAUDE  GURLIE.  THE  MAYOR  OF 
THE  CITY  OF  NEW  ORLEAN8,  THE 
TREASURER  OF  THE  CHARITY  HOfr 
PITAL.andTHE  CATHOLIC  ORPHANS' 
ASYLUM,  Appellant*. 
v. 

PERONNE  BERNARDINE  GIROD,  Widow 
of  J.  P.  H.  Paeooud,  residing  at  AbervDIe, 
in  the  Duchy  of  Savoy.  ROSALIE  GIROD, 
Widow  of  Philip  Adam,  residing  at  Fsrer- 
ges,  in  the  Duchy  of  Savoy,  acting  for  them- 
selves and  in  behalf  of  their  co-heirs  of  O.AtDt 
Francois  Girod,  to  wit,  LOUIS  J08EPH 
POIDEBARD,  FRANCOIS  S.  POIDE- 
BARD,  DENNI8P.  POIDEBARD,  Widow 
of  P.  Nicoud;  JACQUELINE  POIDE- 
BARD, Wife  of  Marie  Rivolet;  CLACD- 
INE  POIDEBARD,  Widow  of  P.  F.  Poms- 
bard  ;  and  M.  R.  POIDEBARD,  Wife  of 
Anthklmk  VALi.rER.and  also  of  FRANCOIS 
QUETAND,  JEAN  M.  F.  QUETAND. 
MARIE  J.  QUETAND,  Wife  of  J.  M  Avrr; 
FRANCOI8E  QUETAND.  Wife  of  J.  A 
Allard;  MARIE  R.  QUETAND,  MARIE 
B.  QUETAND;  also  of  J.  F.  GIROD. 
JEANNE  P.  GIROD,  Wife  of  Clkitcst 
Odontno,  F.  CLEMENTINE  GIROD, 
Wife  of  P.  F.  Pernoise,  and  JEAN 
MICHEL  GIROD,  Defendant*. 

Purchase  by  executor  of  testator's  property 
through  a  third  person  it  void — aoouittanea 
given  without  knowledge  of  fraud  not  Wndrv 
— time  of  bar  of  constructive  trust — dram- 
stance*  always  examinable — the  deeuin*  «f 
State  court*  and  maxim*  of  civO  law  on  Ms 
subject  examined. 

A  person  cannot  legally  purchase  on  his  own  ac- 
count that  which  bis  duty  or  trust  require*  him  to 
sell  on  account  of  another,  nor  purchase  on  ac- 
count of  another  that  which  he  sells  on  hh  own 
account.  He  is  not  allowed  to  unite  the  two  op- 
posite characters  of  buyer  and  seller. 

A  purchase,  per  Interpoeitum  pemmam,  by  • 
trustee  or  agent,  of  the  particular  property 
of  which  he  has  the  sale,  or  In  which  he  repiwenoi 
another,  whether  he  has  an  Interest  in  It  or  not 
carries  fraud  on  the  face  of  It. 

This  rule  applies  to  a  purchase  by  executors,  «t 
open  sale,  although  they  were  empowered  by  t»» 

Nora.— That  trustee,  or  agent,  cannot  jmrkiat 
trust  pmpertu.or  property  confided  to  hit  cart;  ran- 
not  buy  from  himself,  nor  act  fnr  both  parte*,  ft 
note  to  Massle  v.  Watts.  8  Cranoh,  148 :  and  note  to 
Wormley  v.  Wonnley,  8  Wheat.,  418. 

That  deed from  eertuiotd  Iruef  tn  trustee  it  pm. 
see  note  to  Harding  v.  Handy,  U  Wheat.  K» 

That  lenotn  of  time  to  no  bar  tn  a  trust,  ait  «**» 
timebegtnt  to  run,  see  note  toPreroet  v.  Gr«t«.« 
Wheat.,  481. 
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will  to  sell  the  estate  of  their  testator  for  the  ben- 
efit of  heirs  and  legatees,  a  part  of  which  heirs 
and  legatees  tbey  themselves  were. 

A  purchase  so  made  by  executors  will  be  set 
aside. 

The  decisions  of  the  courts  of  several  States, 
upon  this  subject,  examined  and  remarked  upon. 

Relaxations  of  this  rule  of  the  civil  law,  which 
were  made  in  some  countries  of  Europe,  were  not 
adopted  by  the  Spanish  law,  and  of  course  never 
reached  Louisiana.  Nor  were  those  relaxations 
carried  so  far  as  to  allow  a  testamentary  or  dative 
executor  to  buy  the  property  which  he  was  appoint- 
ed to  administer. 

The  maxims  and  qualifications  of  the  civil  law, 
upon  this  point,  examined. 

Although  courts  of  equity  generally  adopt  the 
statutes  of  limitation,  yet,  in  a  case  of  actual  fraud, 
they  will  grant  relief  within  the  lifetime  of  either 
of  the  parties  upon  whom  the  fraud  is  proved,  or 
within  thirty  years  after  it  has  been  discovered  or 
become  known  to  the  party  whose  rights  are  af- 
fected by  it. 

Within  what  time  a  constructive  trust  will  be 
barred  must  depend  upon  the  circumstances  of  the 
case,  and  these  are  always  examinable. 

Acquittances  given  to  an  executor,  without  a 
full  knowledge  of  all  the  circumstances,  where 
such  information  had  been  withheld  by  the  exec- 
utor, and  menaces  and  promises  thrown  out  to  pre- 
vent inquiry,  are  not  binding. 

504#]  *rpHI8  case  waB  brought  up  by  ap- 
X  peal  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Loui- 
siana, sitting  as  a  court  of  equity. 

The  widow  Pargoud  and  others,  defendants  in 
this  court,  were  complainants  in  the  court  below, 
and  obtained  a  decree  in  their  favor,  from 
which  the  other  parties  appealed.  They  alleged 
that  a  series  of  fraudulent  transactions  occurred, 
commencing  in  1813,  by  which  they  had  been 
deprived  of  their  fair  share  of  the  estate  of  Claude 
Francois  Girod,  whose  heirs  they  were,  and 
that  the  chief  agent  in  this  fraud  was  Nicolas 
Girod,  a  brother  of  the  deceased  Claude  Fran- 
cois Girod,  and  also  a  brother  of  some  of  the 
complainants,  and  relative  of  the  rest. 

Claude  Francois  Girod  was  a  resident  of  the 
parish  of  Assumption,  in  the  State  of  Louisiana, 
and  died  in  the  month  of  November,  1813, 
leaving  a  last  will  and  testament,  dated  on  the 
30th  of  November,  1812,  and  a  codicil,  dated 
on  the  4th  of  November,  1813,  which  will  was 
admitted  to  probate,  with  the  codicil,  on  the 
8th  of  November,  1818.  He  never  was  mar- 
ried, and  left  eight  brothers  and  sisters,  and 
the  children  of  a  predeceased  sister.  These 
surviving  brothers  and  sisters,  with  the  excep- 
tion of  Jacques,  otherwise  called  Jacques  An- 
toine  Girod  (who  was  excluded  by  the  terms  of 
the  will),  were  the  legal  heirs  of  the  deceased 
Claude  Francois  Girod,  each  for  the  one  eighth 
part  of  his  estate  and  the  succession;  and  the 
heirs  and  legal  representatives  of  the  said  pre- 
deceased sister,  the  legal  heirs  by  representa- 
tion of  their  deceased  mother,  for  the  remaining 
eighth  part  of  the  estate. 

The  proceedings  in  the  case  were  exceedingly 
complicated.  There  was  a  bill,  and  an  amended 
bill,  and  a  supplemental  bill,  and  another 
amended  bill,  and  then  another  amended  bill. 
Instead  of  pursuing  the  case  through  all  these 
details,  the  simplest  course  will  be  to  state  the 
charges  in  the  bill,  and  the  documents  brought 
forward  to  sustain  them. 

The  will  of  Claude  Francois  Girod  was  as 
fallows: 

**  I,  Claude  Francois  Girod,  the  legitimate 
■oa  of  Francois  Silvestre  Girod,  deceased,  and 
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of  the  late  Francois,  born  Dubois,  native  of 
Thdne,  in  Savoy,  diocese  of  Geneva,  province 
of  France,  and  now  a  resident  of  the  parish 
of  Assumption,  on  Bayou  Lafourche,  in  the 
State  of  Louisiana,  being  about  sixty  years  of 
age,  and  desirous  to  die  in  the  Roman  Catholic 
and  Apostolic  religion,  under  which  I  have 
ever  lived,  with  a  Arm  belief  in  the  mysteries 
of  our  holy  religion,  do  ordain  this  my  last 
will  or  testament,  in  case  I  should  be  overtaken 
by  death,  the  hour  of  which  I  am  uncertain 
of;  and  as  it  behooves  all  living  beings  to  settle 
their  temporal  affairs  when  they  are  In  the  full 
enjoyment  of  their  health  and  reason,  in  order 
to  avoid  thereby  the  difficulties  which  arise 
when  we  are  laboring  under  a  dangerous  dis- 
ease, which  takes  from  us  the  use  of  our  reason- 
able faculties,  and  consequently  deprives  us  of 
the  'understanding  and  memory  neces-  [*S05 
sary  to  the  faithful  and  peaceable  settlement  of 
Our  family  affairs,  with  a  view  to  avert  from 
our  heirs  the  difficulties  always  prejudicial  to 
those  that  are  absent.  Now,  therefore,  under 
these  circumstances,  I  invoke  the  grace  and 
clemency  of  God,  to  whom  I  recommend  my 
soul  when  separated  from  my  body ;  and  I  wish 
and  ordain,  that  the  latter  be  buried  among 
faithful  Christians,  with  all  the  usual  rites  of 
our  mother  church,  leaving  with  my  tes- 
tamentary executors,  herein  after  named,  the 
performance  of  all  pious  works,  such  as 
causing  three  masses  to  be  said  on  my  behalf 
to  my  holy  patron,  as  also  funeral  services, 
masses,  &c.,  &c. 

"1.  I  declare  that  the  property  I  am  now 
possessed  of  are  the  earnings  of  my  labor  and 
savings,  and  consist  of  the  following  items, 
to  wit:  Three  houses  and  several  lots  situated 
in  suburb  8t.  Mary,  above  the  city  of  Now  Or- 
leans, and  one  in  Chartres  Street,  now  occupied 
by  my  brother,  Nicolas  Girod ;  one  main  plan- 
tation, whereon  I  reside,  situated  in  said  Bayou 
Lafourche,  with  all  the  buildings, improvements 
and  appurtenances  thereof,  and  being  thirty -one 
and  a  half  arpents  front,  together  with  the 
utensils,  implements  of  husbandry,  animals  of 
all  kind,  and  one  hundred  and  odd  slaves  of 
different  ages  belonging  to  me;  also,  a  quantity 
of  lands  situated  in  the  different  parishes  of  the 
bayou,  the  titles  to  which  I  hold  in  my  pos- 
session; also,  a  certain  sum  of  money  is  due  to 
me,  which  I  cannot  ascertain  at  present,  but 
which  will  be  made  to  appear  by  the  books 
and  obligations  in  my  power;  also,  I  am  the 
owner  of  upwards  of  two  hundred  and  seventy 
bales  of  ginned  cotton,  now  in  my  stores;  also 
I  declare  that  I  am  indebted  unto  divers  per- 
sons by  obligations,  and  little  by  accounts,  in 
a  sum  of  about  thirty  thousand  dollars. 

"8.  I  give  and  bequeath  to  my  parish  of 
Thone,  in  Savoy,  to  have  a  solemn  mass  an- 
nually said  on  my  behalf,  and  to  contribute  to 
the  repairs  of  said  church,  a  sum  of  two  thou- 
sand dollars,  such  being  my  will. 
'  "  4.  I  give  to  the  poor  of  my  said  parish,  to 
be  distributed  among  them  so  as  to  meet  their 
most  pressing  wants,  a  sum  of  one  thousand 
dollars,  such  being  my  will. 

"5.  I  give  and  bequeath  to  the  cousins,  Do- 
dos Gollie,  of  said  parish,  a  sum  of  five  hun- 
dred dollars,  such  being  my  will. 

"  6.  I  give  and  bequeath  to  the  brothers  and 
sisters,  Joseph   Suard,  Senior,  and   Antoine 
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Suard,  Junior,  sons  of  Antoine  Suard,  deceased, 
since  about  thirty  years,  residing  at  Cluse,  in 
Fonsigny  (Savoy),  the  sum  of  two  thousand 
dollars,  such  being  my  will. 

"7.  I  give  and  bequeath  to  my  distant  rela- 
tions of  said  parish  a  sum  of  five  hundred 
dollars,  to  be  distributed  among  them,  such 
being  my  will. 

"8.  I  give  and  bequeath  to  the  Charity  Hos- 
pital of  ThSne,  in  Savoy,  a  sum  of  one  thou- 
sand dollars,  such  being  my  will. 
506*1  *"  9.  I  give  and  bequeath  to  the  chil- 
dren of  my  deceased  sister,  Francoise,  wife  of 
Poidebard,  without  prejudicing  their  rights  in 
and  to  my  succession,  the  sum  of  two  thousand 
dollars,  to  be  divided  between  them  by  equal 
portions,  such  being  my  will. 

"10.  I  give  and  bequeath  to  my  sister  Tere- 
sa, wife  of  Quetant,  without  prejudice  to  her 
rights  in  my  succession,  a  sum  of  one  thousand 
dollars,  such  being  my  will. 

"11.  I  give  a  nd  bequeath  to  my  god-daugh- 
ter and  sister,  Rosalie,  married  at  Taloire,  her 
husband's  name  being  unknown  to  me,  a  sum 
of  one  thousand  dollars,  without  prejudice  to 
her  rights  in  my  succession,  such  being  my 
will. 

"12.  I  give  for  once  to  my  .brother  James 
Girod,  a  sum  of  four  thousand  dollars,  without 
any  other  rights  or  pretensions  whatever  in  and 
to  my  succession,  such  being  my  last  will. 

"13.  I  give  and  bequeath  to  my  brother 
Claude,  married,  the  sum  of  two  thousand  dol- 
lars, without  prejudice  to  his  rights  in  my  suc- 
cession, such  being  my  last  will. 

"14.  I  give  and  bequeath  to  the  parish  of 
Assumption,  for  the  church  wardens  in  La- 
fourche, where  I  now  reside,  a  sum  of  five  hun- 
dred dollars,  for  contributing  to  the  construc- 
tion of  a  church,  such  being  my  will. 

"15.  I  give  and  bequeath  to  the  mulatress 
Francoise  Vile,  for  the  faithful  services  she  has 
rendered  to  me  at  my  house,  during  a  long 
space  of  time,  a  sum  of  six  thousand  dollars,  > 
which  shall  be  paid  to  her  (after  my  death)  one, 
two,  and  three  years,  such  being  my  will. 

"  16.  I  give  and  bequeath  to  my  god-daugh- 
ter Francoise,  a  free  colored  woman,  the  daugh- 
ter of  Rosette,  a  negro  woman,  a  sum  of  fifteen 
hundred  dollars,  such  being  my  last  will. 

"17.  I  give  and  bequeath  to  the  mulatress 
Belanie,  wife  of  Colas  Meillen,  a  sum  of  two 
hundred  dollars,  such  being  my  will. 

"18.  I  give  likewise  to  her  younger  sister 
Polline  a  sum  of  two  hundred  dollars,  such 
being  my  will. 

"19.  I  give  and  bequeath  to  my  mulatto 
slave  Dominic,  who  is  a  blacksmith  and  rum 
distiller,  his  freedom,  which  he  shall  be  put  in 
possession  of  six  months  after  my  death,  for  his 
good  and  faithful  services  to  me. 

"  20.  I  nominate  for  my  testamentary  exec- 
utors the  following  persons,  my  brother  Nic- 
olas, who  is  my  senior,  and  Jean  Francoise, 
my  junior,  the  former  being  a  merchant  in  New 
Orleans,  and  the  second  is  a  planter,  residing 
at  Washita,  and  in  their  default,  Mr.  PhiUipon, 
Senior.,  merchant,  at  New  Orleans,  to  whom 
I  give,  by  the  present  olographic  testament, 
full  power  and  authority  as  required  by  law  to 
take  possession  of  all  my  property  present  and 
to  come,  to  inventory,  sell,  and  cause  them 
to  be  sold,  as  to  him  will  seem  beat  for  the 
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heirs  of  all  my  brothers  and  sisters,  present  and 
absent,  without  intervention  of  justice,  hereby 
annulling  and  'declaring  void  all  other  [*607 
testaments,  codicils,  and  donations,  mortu 
cauta,  and  other  acts  of  last  will  which  I  Bar 
have  made  previous  to  and  to  the  prejudice  of 
the  present,  which  is  the  only  one  I  adopt  ai 
being  my  last  will,  in  order  that  my  heirs  may 
inherit  and  enjoy  my  property  with  the  bene- 
diction of  God  and  mine,  &c. 

"Done  and  passed  on  my  plantation,  at  La- 
fourche, the  80th  of  November,  1812. 
(Signed)  "  C.  F.  Girod. 

"  J'h  Cocrrib,  witness, 
"  Saint  Fklix,  witness. 

"  Ne  varietur " 

"State  of  Louisiana,  Parish  of  Assump- 
tion : 

"  Monday,  the  8th  of  November,  ) 
in  the  year  1818.  \ 
"  At  the  request  of  Mr.  Nicolas  Girod,  L  F. 
Corvaisier,  judge  of  this  pariah,  did  repair  to 
the  plantation  of  the  late  C.  F.  Girod,  where  t 
bundle  written  over  having  been  presented  to 
me  as  the  testament  or  last  will  of  the  said  C. 
F.  Girod,  signed  by  him  under  date  of  the 
thirtieth  of  November,  eighteen  hundred  and 
twelve  as  also  an  open  codicil  signed  by  the 
deceased,  in  the  presence  of  Messrs.  Prevot, 
St.  Felix,  and  Francois  Bernard  de  Deva.  I 
proceeded  to  the  proof  at  said  testament  by 
swearing  to  that  effect  Messrs.  St  Felix,  and 
J'h  Courrie,  witnesses  to  said  testament,  in  the 
presence  of  Mr.  Nicolas  Girod,  and  then  pro- 
ceeded to  open  the  same. 
(Signed)       "N.  Girod, 

"j.  l.  courkik, 

"  Saint  Felix  Bbche, 

Justice  of  the  Peace. 
"  F.  C0RKEJOLLE8,  witness. 
"F.  Corvaisisr,  Judje. " 
"And  by  the  opening  of  said  testament  we 
saw  that  Messrs.  N'as  Girod  and  F'ois  Girod, 
brothers  of  the  deceased,  were  appointed  testa- 
mentary executors. 
(Signed)  "  F.  Corvaisier,  Judge. " 

There  were  four  inventories  made  of  the 
property  of  the  deceased,  namely: 

November  12th  1818.  In  the  pariah  of  As- 
sumption. 

February  Sd,  1814  In  the  pariah  of  A* 
sumption. 

February  18th,  1814.  In  the  parish  of  As- 
sumption. 

February  26th,  1814.  In  the  city  of  Mew 
Orleans. 

The  amount  of  all  these  inventories  wu 
$124,594.45.  In  the  fourth  inventory  wa»  in 
eluded  the  half  of  a  house  and  lot  at  the  corner 
of  St.  Louis  and  Chartres  streets,  in  the  city  of 
New  Orleans,  whereas  the  complainants  alleged 
that  the  whole  of  it  'belonged  to  the  [*508 
deceased,  and  ought  to  have  been  included  in 
the  inventory. 

The  bill  then  charged  that  the  executors 
plotted  and  contrived  to  obtain  possession,  for 
their  own  use  and  benefit,  and  to  the  wrong 
and  injury  of  their  co-heirs  of  the  entire  suc- 
cession and  estate  of  their  deceased  brother,  by 
virtue  of  the  following  proceedings,  which 
were  charged  with  being  illegal  and  fraudulent 
namely : 

Howakd 

Digitized  by  VjOOQIC 


1846 


MlCROUD  ET  AL.  V.  GlBOD  BT  AL. 


608 


On  the  19th  of  January,  1814,  the  executors 
presented  the  following  petition  : 
"To  the  Honorable  Fran's  Corvaisier,  Judge 
of  the  Court  of  Probates  of  the  Parish 
of  Assumption,  Lafourche. 
"The  petition  of  Nicholas  and  Jean  Francois 

Girod,  both  merchants,  residing  in  the  State 

of  Louisiana,  and  testamentary  executors  of 

the  late  Claude  Francois  Girod,  deceased,  in 

the  said  parish,  humbly  showeth : 

"  That  their  deceased  brother,  Claude  Fran- 
cois Girod,  by  his  testament  dated  the  80th 
of  November,  1812,  has  appointed  them  his 
testamentary  executors  and  detainers  of  his 
estate,  and,  as  such,  given  to  them  full  power 
and  authority  to  cause  an  inventory  of  all  his 
property  to  be  made,  without  intervention  of 
justice,  to  sell  or  cause  to  be  sold  his  property 
in  whole  or  in  part,  as  to  them  will  seem  best 
for  their  own  interests,  and  for  those  of  the  ab- 
sent heirs  named  in  said  testament. 

"  Wherefore  petitioners  pray  the  honorable 
court  to  order,  that  the  sale  of  the  movables, 
movable  effects,  and  of  the  main  plantation,  as 
also  of  the  slaves  of  both  sexes  employed  there- 
on, and  other  lands  adjoining  thereto,  and  mak- 
ing part  thereof  in  the  lifetime  of  the  deceased, 
be  made  at  public  auction,  for  cash,  as  consist- 
ing in  part  of  perishable  objects,  and  for  the 
purpose  of  paying  the  debts  of  the  succession, 
after  the  usual  delays,  advertisements,  and  pub- 
lications required  by  law. 

"The  19th  of  January,  1814. 

(Signed)  "N.  GmoD, 

Testamentary  Executor. 
"Jn.  Fs.  Girod, 
Testamentary  Executor. " 

On  the  16th  of  February,  1814,  the  follow- 
ing bond  was  executed: 

"  Whereas,  the  honorable  judge,  Francois 
Corvaisier,  thinks  that  he  is  not  authorized  to 
sell  the  several  properties  situated  in  the  parish 
of  Lafourche,  interior,  as  being  without  the 
jurisdiction  of  his  said  parish;  and  whereas,  we 
are  desirous  to  remove  all  the  liabilities  which 
the  said  honorable  judge  might  subject  himself 
to,  by  selling  said  lands  in  the  same  manner, 
and  at  the  same  time,  as  those  situated  within 
his  jurisdiction ;  now,  therefore,  as  testamentary 
609*]  *executors  of  the  late  C.  F.  Girod,  we 
do  bind  ourselves,  by  these  presents,  to  protect 
and  warrant  said  honorable  judge  against  all 
the  troubles  and  difficulties  which  might  be 
the  consequence  of  his  thus  selling  the  lands  of 
the  succession  situated  out  of  this  parish. 

"In  faith  whereof,   we  have  signed  these 
presents,  to  be  by  him  used  as  of  right.   Parish 
of  Assumption,  the  16th  of  February,  1814. 
(Signed)       "  Jn.  Fs.  Girod, 

"  Jn.  Fs.  Girod,  Executor." 

On  the  18th  of  February,  1814,  a  sale  took 
place,  as  evidenced  by  the  following  paper: 
"  State  of  Louisiana,   Parish  of  Assumption, 
the  eighteenth  day  of  February,  in 
the  year  1814. 

"  On  the  day  and  year  aforewritten,  upon 
the  request  of  the  testamentary  executors  of 
the  late  C.  F.  Girod,  I,  Francois  Corvaisier, 
judge  of  the  said  parish,  did  repair  to  the  sugar 
plantation  of  the  deceased,  and  we  there  pro- 
ceeded to  the  sale  and  adjudication  (as  request- 
ed) of  the  property,  both  movable  and  im- 
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movable,  belonging  to  the  succession,  to  wit:" 
(Then  follows  an  enumeration  of  plantations, 
tracts  of  land,  and  personal  property.) 

"  N.  B. — A  certain  lot  of  ground  situated  at 
Donaldsonville,  which,  through  error,  was  in- 
cluded in  the  original  inventory,  has  not  been 
sold,  because  it  does  not  belong  to  the  suc- 
cession, but  to  one  F'se  Wiltz,  a  free  woman 
of  color.    And  the   present  sale  being  con- 
cluded on  the  day  and  year  aforewritten,  we 
have  closed  these  presents,  amounting  to  the 
total  sum  of  eighty-four  thousand  seven  hun- 
dred and  fifty -five  dollars  and  forty  cents,  omis- 
sions and  errors  of  calculations  excepted.    And 
the  witnesses,    the  last   appraisers,    and  the 
parties  interested,  have  signed,  before  the  judge 
of  the  aforesaid  parish  of  Assumption,  on  the 
18th  of  February,  1814. 
(Signed)      "Jn.  Fs.  Girod,  Testamentary 
Executor,  for  self,  and  by 
procuration  of   his  brother, 
Na's  Girod. 

"Etiennb  Boudrkauy,  witness. 

"  Jaco,ue8*Teriot,  do. 

"  L.  Richk,  do. 

"  P.  L.  Laurkt,  do. 

"  Fs.  CORRBJOLKS,  do. 

'  'Ordinary  mark  of  Ptrrrr  Cancikl,      do. 

"Juan  Vrvas,  do. 

"  J.  Bbrn'do  Dr  Dbva,      do. 

"Before  me,  F.  Corvaisier,  Judge." 

•On  the  same  day,  namely,  the  18th  [*510 
of  February,  1814,  the  following  judicial  ad- 
judication of  the  property  was  made,  being  in 
the  nature  of  a  deed: 

*"  State  of  Louisiana,  Parish  of  Assumption, 
the  18th  of  February,  1814. 

"At  the  request  of  the  testamentary  ex- 
ecutors of  the  late  C.  F.  Girod,  J.  F.  Cor- 
vaisier, judge  of  the  aforesaid  parish  and  of 
the  Court  of  Probates,  did  repair  to  the  sugar 
plantation  of  said  deceased,  where,  the  cus- 
tomary formalities  being  complied  with,  and 
the  sale  having  been  announced  by  the  public 
crier,  I  proceeded,  as  requested,  to  sell  at  auc- 
tion, and  for  cash,  to  the  highest  and  last  bid- 
der, on  account  of  said  succession,  or  those 
interested  therein,  all  the  lands,  slaves,  and 
other  property  situated  in  this  parish  and 
county  of  Bayou  Lafourche,  to  wit:  Thirteen 
tracts  of  land  or  plantations,  cultivated  or 
otherwise,  including  thereon  the  sugar  planta- 
tion [and]  three  small  islands  lying  at  the 
mouth  of  said  bayou;  also  one  hundred  and 
seventeen  slaves,  employed  on  said  sugar 
plantation,  said  slaves  being  of  different  ages 
and  sexes,  in  good  health,  sick,  infirm,  crip- 
pled, and  such  as  they  are  or  may  be,  an<l  do 
warranty  being  given  to  the  purchaser  against 
the  redhibitory  vices  and  maladies  prescribed 
by  law,  said  warranty  being  on  the  contrary 
absolutely  and  totally  refused;  also  a  cotton 
gin  adjoining  said  sugar  plantation ;  also  a 
distillery  in  operation,  with  its  implements  and 
appurtenances;  also  all  the  horned  cattle, 
mules,  horses,  carts,  and  wagons;  also  all  the 
implements  of  husbandry  of  said  sugar  planta- 
tion ;  as  also  all  the  furniture  [and]  old  silver 
plate;  also  twenty- two  hundred  gallons  of 
Tafra,  in  the  distillery  aforesaid;  also  fifty- 
five  thousand  pounds  of  brown  sugar  lying 
oa  cisterns;   also  sixty-three  bales  of  cotton 
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(nine  of  which  are  damaged),  weighing  to- 
gether twenty- three  thousand  one  hundred 
a  nd  thirty  pounds.  All  the  above  articles  were 
sold  separately,  and  cried  by  the  public  crier, 
with  the  exception  of  the  sugar  plantation, 
which  was  sold,  with  the  furniture  thereof,  as 
appears  by  the  judicial  sale,  detailed  and  de- 
posited in  the  clerk's  office  of  the  said  parish  of 
Assumption ;  and  the  whole,  amounting  together 
to  the  sum  of  eighty-four  thousand  seven  hun- 
dred and  fifty-five  dollars  and  forty  cents,  was 
adjudicated  for  cash  to  Mr.  Charles  Saint  Felix, 
who  is  satisfied  therewith,  for  having  seen,  visit- 
ed, received,  and  taken  possession  of  same. 
And  the  aforesaid  Nas.  Oirod  and  Jn.  F.  Girod, 
here  present,  declare,  by  the  present  act,  that 
they  have  received  from  the  said  Charles  Saint 
Felix  the  aforesaid  sum  of  $84,755.40,  for 
which  acquittance  is  hereby  given,  and  that 
they  quitclaim  and  release  him,  and  his  heirs 
and  assigns,  of  and  from  all  claims  and  de- 
mands whatsoever. 

"  In  testimony  whereof,  the  aforesaid  parties 
5 1 1*]  have  signed  the  'present  judicial  sale, 
the  day  and  year  first  above  written,  in  pres- 
ence of  the  undersigned  witnesses,  and  of  the 
parish  judge. 

"  (Signed),  per  procuration  of  Nas.  Oirod, 
"Jn.  F.  Oirod. 
"  Jn.  F.  Gimod. 
"Saint  Felix. 
"T.  Courrib. 
"  Witness,  F.  Cobbkjollks. 

"  Before  me,         J.  Corvaisier,  Judge." 

On  the  28d  of  February,  1814,  by  a  similar 
deed  to  the  above,  Saint  Felix  conveyed  the* 
whole  of  the  property  to  Nicholas  Oirod  and 
Jean  F.  Giroa,  describing  it  in  the  language 
above  quoted,  and  for  the  same  consideration. 
The  deed  concludes  in  the  following  language: 

"All  which  articles,  the  said  Saint  Felix 
does,  by  these  presents,  retrocede  to  the  said 

gurchasers,  Nas.  Girod  and  Jean  Francois 
irod,  for  themselves,  their  heirs  and  assigns, 
without  any  reservation  or  reclamation  what- 
ever, for  the  price  and  sum  of  eighty-four  thou- 
sand seven  hundred  and  fifty-five  dollars  and 
forty  cents,  which  the  said  vendor  acknowl- 
edges, by  these  presents,  to  have  received,  in 
ready  money,  from  the  said  purchasers,  Nas. 
Oirod  and  Jean  Frs.  Girod,  and  for  which  the 

£  resent  sale  will  operate  as  an  acquittal  aird  re- 
sase  against  all  and  every  person  or  persons 
whatever;  the  said  Saint  Felix  herein  declaring, 
that  he  is  not  bound  to  furnish  the  said  pur- 
chasers with  any  other  titles  for  the  said  lands 
and  slaves,  than  those  which  have  been  given 
and  delivered  to  him  at  the  judicial  sale  afore- 
said, and  which  he  now  delivers  to  said  pur- 
chasers, who  acknowledge  to  have  received 
them,  and  to  be  satisfied  therewith.  Where- 
fore, the  contracting  parties  agreeing  both  to 
these  presents,  have  set  their  names  to  the 
same,  the  day  and  year  aforewriiten,  in  the 
presence  of  the  undersigned  witnesses,  and  of 
the  parish  judge  aforesaid. 
(Signed)        "  Nas.  Oirod,  per  procuration. 

"Saint  Felix. 

"  Jn.  F.  Girod. 

"  Jn.  F.  Girod. 
"Witness,  (Signed)  "J.  Cocrrib. 

"  Fs.  Cobrrjollbb." 
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On  the  4th  of  March,  1814.  the  following 
petition  was  presented,  and  order  given  for  the 
sale  of  the  property  in  New  Orleans: 
"  To  the  Honorable  James  Pilot,  Judge  of  Uk 
Court  of  Probates,  the  petition  of  Nicolas 
and  Jean  Francois  Giroa,  testamentary  ex- 
ecutors of  the  late  Claude  Francois  Girod, 
humbly  showeth: 

"That  in  conformity  with  the  order  ren- 
dered by  this  honorable  'court,  they  [*512 
have  caused  an  inventory  to  be  made  by  the 
register  of  said  court  of  all  the  properly  left  by 
the  deceased  in  this  parish,  and  amounting, 
according  to  the  appraisement  made  thereof, 
to  the  sum  of  twenty  thousand  seven  hundred 
dollars,  being  the  amount  of  eight  lots,  and  i 
piece  of  ground,  situated  in  this  city,  at  the 
corner  of  St.  Louis  and  Chartres  streets,  as  the 
whole  appears*from  said  inventory  deposited  in 
the  clerk's  office  of  said  court.  Petitioners 
further  show,  that  the  succession  of  their  late 
brother  Claude  Francois  Oirod  is  indebted  in 
a  sum  of  sixty  thousand  dollars,  or  thereabouts, 
being  the  amount  of  the  legacies  and  debts  left 
by  the  deceased,  which  it  is  necessary  to  pay 
without  delay.  Wherefore  petitioners  prty 
this  honorable  court  to  order  that  the  said  piece 
of  ground  and  eight  lots  be  sold  for  cash,  u 
also  the  said  house,  which,  belonging  in  com- 
mon to  the  succession  and  one  of  the  petition- 
ers, cannot  be  conveniently  divided  without 
loss  or  inconvenience  to  the  owners;  and  peti- 
tioners further  pray  that  the  present  petition 
be  served  upon  the  attorney  appointed  to  rep- 
resent the  absent  heirs,  so  that  the  law  be  com- 
plied with,  and  justice  will  be  done. 
(Signed)  "  N.  Girod.  Mayor." 

Copied  from  the  original  in  English. 

order. 
"Let  Mr.  C.  R.  Caune,  attorney  appointed 
by  the  court  to  represent  the  absent  heirs  of 
said  Claude  Francois  Girod,  be  notified  to  show 
cause  why  the  prayer  of  this  petition  should  not 
be  granted.         (Signed)  Js.  Prror. 

"  New  Orleans,  March  8d,  1814." 
"As  attorney  representing  the  absent  heirs 
of  the  said  late  Claude  Francois  Girod,  I  hare  no 
objections  to  the  petitioners'  demand. 
(Signed)  "  R.  Cauxe, 

"Attorney  for  absent  heir*. 
"New  Orleans,  March  4th,  18,14." 
ORDER. 

"  Let  the  sale  be  made  as  prayed  for. 
"  New  Orleans,  March  5th,  1814. 
(Signed)  Js.  Prror,  Judge." 

On  the  9th  of  April,  1814.  a  sale  was  made 
of  the  property  in  the  city  of  New  Orleans  in 
conformity  with  the  above  order,  which  wa» 
inventoried  on  the  26th  of  February,  as  ap- 
peared by  the  following  paper: 

'  'And  on  this  ninth  day  of  the  month  of  April, 
in  the  year  of  our  Lord'  one  thousand  eight  hun- 
dred and  fourteen,  and  of  the*Independ-  [*S  13 
once  of  the  United  States  of  America  the  thirty- 
eighth,  at  the  hour  of  ten  A.  M.,  I,  Jean  Bap 
tiste  Marc  Brisrre,  deputy-register  of  wills  for 
the  city  and  parish  of  New  Orleans,  did  repair 
to  suburb  Saint  Mary,  for  the  purpose  of  sdlmg 
to  the  highest  and  last  bidder  the  houses  and  tots 
belonging  to  the  succession  of  the  late  Claude 
Francois  Girod,  and  there  being,  we  did  find 
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and  meet  with  Mr.  Nicolas  Girod,  one  of  the  tes- 
tamentary executors  of  the  deceased, and  Charles 
Robert  Caune,  attorney  at  law,  appointed  by  the 
court  to  represent  the  absent  heirs.  Whereupon, 
in  their  presence,  and  in  that  of  Prosper  Prieur 
and  Sebastian  Blondeau,  witnesses  hereto  re- 
quired, I  did  proclaim  the  said  sale  in  a  loud 
and  audible  voice,  and  on  the  following  terms 
and  conditions,  to  wit: 

"  Cash." 

The  paper  then  enumerated  the  lots  of 
ground  and  concluded  as  follows: 

"  And  there  remaining  nothing  else  to  be 
sold  belonging  to  said  succession,  I,  deputy- 
register,  aforesaid,  closed  and  terminated  the 
present  process  verbal.  And  after  reading 
thereof,  we  ascertained  the  amount  of  said  sale 
to  be  twenty-seven  .thousand  seven  hundred 
dollars,  which  sum  was  left  by  us  in  the  hands 
of  the  said  Nicolas  Girod,  testamentary  exec- 
utor aforesaid,  who  acknowledges  the  same, 
takes  charge  thereof,  and  has  signed  with  the 
parties,  the  witnesses,  and  me,  deputy-register, 
the  day,  month,  and  year  aforewritten. 
(Signed)  "Blondeau. 

.  "  Prosper  Prieur. 
"  R.  Caune.  Attorney 
"N.  Girod, 

Testamentary  Executor. 
• '  Brierrk,  Dep.  -Register. " 

On  the  28th  of  April,  1814,  Laignel  conveyed 
to  Nicolas  Girod,  as  follows: 

Sale  of  House  and  Lot*  from  Simon  Laignel  to 
Nicola*  Qi/rod. 

"Before  me  Michel  de  Armas.a  notary  public, 
residing  in  New  Orleans,  State  of  Louisiana, 
United  States  of  America,  and  in  the  presence 
of  the  witnesses  hereinafter  named  and  under- 
signed, personally  appeared  Mr.  Simon  Laignel, 
merchant,  residing  in  suburb  St.  Mary,  who 
has.  by  these  presents,  sold,  transferred,  and 
conveyed,  from  this  day  and  forever,  with  no 
other  warranty  than  that  of  his  own  acts  and 
deeds,  unto  Mr.  Nicolas  Girod,  of  this  city, 
merchant,  here  present  and  accepting  purchaser 
for  himself,  his  heirs  and  assigns. 

"1st.  Six  lots  of  ground,"  &c.,  &c.,  enu- 
merating the  lots,  and  concluding  as  follows: 
"To  have  and  to  hold  said  property  unto 
514*]  *the  said  purchaser,  who  may  use, 
enjoy,  and  dispose  of  the  same,  in  full  and 
complete  ownership,  by  virtue  hereof.  The 
property  herein  sold  and  described  belong  to 
the  vendor,  for  having  acquired  the  same '  at 
public  sale  which  the  said  Nicolas  Girod  as 
testamentary  executor  of  the  late  Claude  Fran- 
cois Girod,  caused  to  be  made  on  the  9th  of 
April,  instant,  by  the  register  of  wills,  of  the 
property  belonging  to  said  Claude  Francois 
Girod's  succession,  as  the  whole  appears  by  the 
act  of  sale  confirmatory  of  the  adjudication 
aforesaid,  passed  before  the  notary  undersigned 
on  the  25th  instant.  By  the  certificate  of  the 
recorder  of  mortgages  in  this  city,  bearing  even 
date  herewith,  it  appears  that  there  is  no  mort- 
gage in  the  name  of  the  vendor  on  the  property 
herein  bargained  and  sold. 

"  The  present  sale  is  made  for  and  in  con- 
sideration of  the  total  sum  of  thirty -five  thou- 
sand eight  hundred  dollars,  which  the  said 
vendor  acknowledges  to  have  received  cash, 
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before  the  signing  hereof,  «nd  out  of  the  pres- 
ence of  the  notary  and  witnesses  undersigned, 
from  the  purchaser,  to  whom  he  grants  full 
and  ample  acquittance  and  release  of  the  same, 
renouncing  the  benefit  of  the  exception,  non 
numerata  petunia,  and  the  two  years'  delay 
which  the  law  accords  to  enforce  said  excep- 
tion. Thus  it  was,  &c.,  promising,  obliging; 
renouncing,  &c. 

"  Done  and  passed  at  New  Orleans,  in  my 
office,  in  the  presence  of  Messrs.  Michel  J.  B. 
L.  Fourcesy  and  Charles  Robert  Caune,  both 
witnesses  hereto  required  and  domiciled  in  this 
city  on  the  twenty -eighth  of  April,  in  the  year 
eighteen  hundred  and  fourteen,  and  of  the  In- 
dependence of  America  the  thirty-eighth ;  and 
the  said  appearers,  notary  and  witnesses,  have 
signed  these  presents  after  reading  thereof. 
(Signed)         "N.  Girod. 

"Simon  Laignel. 

"Fourcesy. 

"R.  Caune. 

"  Mich'l  DeArmas,  Not.Pub." 

The  bill  of  the  complainants  in  the  court  below 
also  charged  that  the  executors,  in  order  to  ap- 
propriate, wickedly  and  fraudulently,  to  their 
own  use  and  benefit,  the  funds  of  the  succes- 
sion, did,  in  their  account  of  the  23d  of  May, 
1817,  place  themselves  as  creditors  of  said  suc- 
cession for  a  sum  of  nearly  forty -nine  thousand 
dollars,  to  wit,  said  Nicolas  Girod  for  forty 
thousand  four  hundred  and  eighteen  dollars 
and  nine  cents,  and  said  Jean  Francois  Girod 
for  eight  thousand  two  hundred  and  fifty-three 
dollars  and  twenty  cents,  although  no  sum  was 
due  to  them. 

The  proceedings  upon  which  this  charge 
was  founded  are  as  follows: 

*"  Statb  or  Louisiana  :  [*515 

"  Nicholas  Girod 

v. 

J.  F.  Girod,  Executor  of  C. 

F.Glrod.and  R.C.Caune,&c. 

"  Petition,  filed  November  16th,  1814. 

"  To  the  Honorable  James  Pitot,  Judge  of  the 

Parish  Court  for  the  Parish  and  City  of  New 

Orleans. 

"  The  petition  of  Nicolas  Girod,  of  the  said 
city  and  parish,  merchant,  showeth,  that  Claude 
Francis  Girod,  of  Lafourche,  was  indebted  to 
your  petitioner  in  a  large  sum  of  money,  pre- 
vious to  his  decease ;  that  hereto  annexed  is  a 
detailed  account  of  the  money  due  by  bis  estate, 
at  this  time,  to  your  petitioner;  which  account, 
amounting  to  the  sum  of  forty  thousand  five 
hundred  and  seventy-seven  dollars  and  twenty 
cents,  principal  [and]  interest,  the  executors  of 
the  said  Claude  F.  Girod  has  refused  to  pay, 
though  thereto  frequently  required.  Wherefore 
your  petitioner  prays,  that  John  Francois  Girod, 
now  residing  in  the  city  of  New  Orleans  afore- 
said, one  of  the  executors  of  the  said  Claude  F. 
Girod,  and  R.  C.  Caune,  the  attorney  appoint- 
ed to  represent  the  interest  of  the  absent  heirs, 
may  be  cited  to  appear  and  answer  this  petition. 

"  And  your  petitioner  further  prays,  that 
they  may  be  condemned  to  pay  your  petitioner 
the  above  sum  of  $40,577.20,  with  interest  and 
costs. 

"  And  your  petitioner  further  prays  all  such 
other  relief  as  the  case  may  require,  and  to  jus- 
tice and  equity  may  appertain. 
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"  Received  the  annexed  document,  New  Or- 
leans, September  9th,  1816. 
(Signed)  "  N.  Girod. 

' '  A  copy  thereof  being  annexed  to  the  award 
of  the  arbitrators  in  the  premises. 

"  Citation. 
"  Mr.  J.  F.  Oirod,  Executor  of  C.  F.  Girod,  and 
C.  R.  Caune: 

"  Tou  are  hereby  summoned  to  comply  with 
the  prayer  of  the  annexed  petition,  or  to  file 
your  answer  thereto  in  writing  with  the  clerk 
of  the  parish  of  Orleans,  at  his  office  at  New 
Orleans,  in  ten  days  after  the  service  hereof; 
and  if  you  fail  herein,  judgment  will  be  given 
against  you  by  default. 

"  Witness  the  Honorable  James  Pitot.  judge 
of  the  said  court,  this  26th  day  of  November, 
in  the  year  of  our  Lord  181  . 
(Signed)  "  Sam.  P.  Moore, 

"  Deputy-Clerk. 
"  Sheriff"!  Return. 
"Served  a  copy  of  petition  and  citation  on 
510*]  each  [of J  the  'defendants,  November 
28th,  1814;  returned  November  28lh,  1814. 
"  J.  H.  Holland,  Deputy -Sheriff. 
"Antwer  of  J.  F.  Oirod,  filed  November  29th, 

1814. 
"To  the  Honorable  James  Pitot,  Judge  of  the 
Court  for  the  Parish  and  City  of  New  Or- 
leans, the  answer  of  Jean  F.  Oirod,  one  of 
the  testamentary  executors  of  the  late  C.  F. 
Oirod,  to  the  petition  of  Nicholas  Girod, 
humbly  showeth: 

"  That  all  and  singular  the  items  in  the  ac- 
counts presented  by  said  Nicholas  Girod,  in 
his  said  petition,  must  be  proved,  to  justify 
his  claim  against  the  succession  of  C.  F. 
Girod,  and  for  that  purpose  this  respondent 
prays  this  honorable  court  to  order  what  shall 
seem  the  best  for  the  common  interest  of  par- 
ties, and  moreover  to  be  hence  dismissed  with 
costs.    And,  <fcc. 

(Signed)  "  J.  F.  Girod,  Ex.,  Jr. 

"  Answer  of  R.  Caune,  filed  November  29th, 

1814. 

"  To  the  Honorable  James  Pitot,  Judge  of  the 

Parish  Court,  the  answer  of  C.  R.  Caune, 

in  his  capacity  of  attorney  representing  the 

absent  heirs  of  the  late  C.  F.  Girod,  to  the 

petition  presented  by  Nicholas  Girod,  against 

the  estate  of  the  late  aforesaid  C.  F.  Girod : 

"  Your  respondent  denies  all  facts  mentioned 

in  the  plaintiff's  petition,  and  he  says  that  the 

plaintiff  must  be  proven  his  claim  before  court, 

and  prays  the  court  to  dismiss  him,  with  costs 

of  the  suit;  in  duty  bound,  your  petitioner  shall 

ever  pray. 

(Signed)  "  R.  Caune,  Attorney. 

"  Order  appointing  Arbitrator),  Parish  Court 
for  the  Parish  and  City  of  New  Orleans,  Novem- 
ber 27th,  1814. 

"  Present:  the  Honorable  James  Pitot. 
"  Nicolas  Girod  v.  J.  F.  Girod,  Ex.  of  C. 
F.  Girod,  and  C.  R.  Caune,  attorney  for  the 
absent  heirs. 

"Upon  motion  of  Alfred  Hennen,  Esquire,  of 
counsel  for  the  plaintiff,  it  is  ordered  that  F. 
Percy  and  F.  M.  Rouzan  be  appointed  arbitra- 
tors in  this  case,  to  decide  on  the  claim  of  the 
plaintiff,  and  in  case  of  their  not  agreeing,  that 
the  court  appoint  a  third  person  as  umpire.  I 
do  hereby  certify  the  above. 
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"  In  testimony  whereof  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  said  conn 
at  the  city  of  New  Orleans,  the  day  and  year 
first  above  written,  and  of  the  Independence  of 
the  United  States  the  thirty-ninth. 

(Signed)        "  Sax.  P.  Moore, 

"  Deputy-Clerk,  (swearing.) 

"  Personally  appeared  before  me,  one  of  the 
justices  of  the  peace  in  and  for  the  dry  and 
parish  of  New  Orleans,  Ferdinand  Percy  it  F. 
*M.  Rouzan,  of  this  city,  who  were  [*517 
duly  sworn  according  to  law  as  arbitrator*  u 
above  named,  that  they  will  examine  the  ac- 
counts between  the  parties  with  impartiality, 
and  give  the  report  according  to  law. 

(Signed)  "F.  Meffsr  Rouxax. 

"F.  Perct.  Jun. 

"  Subscribed  and  sworn  to  before  me,  at 
New  Orleans,  the  10th  day  of  December,  1811 

(Signed)       "  J.  L.  Lapanse, 

"  Justice  of  the  Peace. 

"  The  undersigned  arbitrators,  appointed  by 
a  decree  of  the  honorable  the  court  of  the  city 
of  New  Orleans,  under  date  of  the  25th  of 
November  last,  to  verify  and  examine  the  ac- 
counts and  demands  of  Nicolas  Girod,  a  mer 
chant  residing  in  New  Orleans,  against  the  suc- 
cession of  the  late  Claude  Francois  Girod,  his 
brother,  who  was  a  resident  of  the  pariah  of 
Lafourche,  in  this  State,  said  succession  being 
represented  by  Jean  Francois  Girod,  one  of  the 
testamentary   executors   thereof,    and  C.  R. 
Caune,  attorney  for  the  absent  heirs,  and  to 
make  a  report  thereon  to  said  honorable  court, 
do  declare,  under  the  sanctity  of  the  oath  they 
have  taken,  on  the  tenth  of  December  instant, 
and  which  is  hereto  annexed,  that  after  hearing 
the  parties  interested  in  this  affair,  and  the  wit- 
nesses by  them  introduced,  after  being  sworn 
by  John  L.  Laparge,  a  justice  of  the  peace  is 
this  city,  they  have  proceeded  to  the  examina- 
tion and  verification  of  the  documents,  titke, 
accounts,  and  books  exhibited  to  them  by  the 
parties  interested  in  the  manner  following,  to 
wit:  First,  they  have  examined  the  sworn  ac- 
count produced  by  Nicolas  Girod,  on  the  25th 
of  November  last,  which  consists  of  thirteen 
items,  which  the  arbitrators  have  verified  in  the 
manner  following: 
The  first  item,  amounting  in  capital 
to  $1,602  for  801  hides,  which  the 
said  Nicolas  had  left  in  the  stores 
of  Claude  Francois  Girod.  is  es- 
tablished   by  the  declaration  of 
Jean  Francois  Girod,  who  affirms 
positively  that  the  said  801  hides 
had  been  left  in  the  stores  of  said 
Claude  Francois  Girod,  who  dis- 
posed of  the  same  for  his  private 
account;   the  said  Jean  Francois 
Girod  declares  likewise,  that  two 
dollars  was  the  price  for  bides  in 
1704,  and  that  he  himself  had  pur- 
chased some  at  that  price  for  his 
own  account        ....  $1,601  00 
The  second  item,  amounting  in  cap- 
ital to  $1,600,  is  the  produce  of  an 
account  which  Mr.   Pierre  Bou- 
signes,  then  clerk  of  the  house  of 
Claude  F.  Girod,  had  collected  and 
paid  in  the  hands  of  said  Claude  F 
Girod,  as  making  part  of  the  funds 
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518*]  *belonging  to  Nicolas  Girod. 
Mr.  Bousignes  declared  under 
oath  that  he  does  not  remember 
the  precise  amount  of  that  sum, 
but  that  it  must  have  been  some- 
thing like  fifteen  hundred  dollars; 
he  recollects  that  that  account 
was  paid  in  before  the  fire  of  1794, 
and  that  several  cash  payments  for 
the  private  account  of  C.  P.  Girod 
were  made  out  of  the  funds  be- 
longing to  said  Nicolas  Girod.        -  $1,500  00 

The  thira  item,  amounting  in  cap- 
ital to  $0,233.18,  proceeds  from 
the  following  remittances  and  ef- 
fects, to  wit:  Jean  Francois  Girod 
paid  in  specie  to  Claude  Francois 
Girod,  Nicolas  Girod's  interest, 
say  two-thirds  in  a  shipment  of 
furs  made  in  March,  1705,  on 
board  the  brig  Jane,  bound  to 
Philadelphia,  and  amounting  to 
$3,593.87,  as  appears  from  a  copy- 
book or  register,  marked  A,  No. 
40,  written  by  Guilherapan,  and 
signed  by  the  said  Claude  Francois 
Girod,  which  book  or  register  has 
been  produced  by  the  said  Jean 
Francois  Girod,  who  farther  de- 
clare*! that  the  said  Claude  Fran- 
cois Girod  was  at  that  time  author- 
ized to  settle  the  accounts  of  Nic- 
olas Girod  with  this  deponent, 
and  that  the  said  C.  F.  Girod  has 
never  rendered  to  Nicolas  Girod 
an  account  of  this  transaction.     -    3,895  63 

For  so  much  paid  by  Jean  Francois 
Girod  to  said  Claude  Francois 
Girod.  for  Nicolas's  interest,  say 
two  thirds  in  another  shipment  of 
furs  made  in  April,  1795,  onboard 
the  brig  L'Archedimoi,  bound  to 
Philadelphia,  as  appears  from  the 
aforementioned  copy  book  or  reg- 
ister, marked  A,  No.  40.        -       -       483  75 

For  the  amount  of  a  barrel  of  wine, 
with  which  the  private  account  of 
said  C.  F.  Girod  was  debited  on 
the  17th  of  October,  1795,  but 
never  since  credited  with,  as  ap- 
pears from  the  aforementioned 
copy  book  or  register.  -         50  00 

Amount  of  a  bill  of  exchange  drawn 
by  Claude  Francois  Girod,  on  the 
7ih  of  April,  1796,  payable  eight 
days  after  sight,  at  New  York,  to 
his  brother,  Nicolas  Girod,  for 
$2,000,  which  he  had  received 
from  jean  Francois  Girod,  for 
$2,000.  which  he  had  received 
from  Jean  Francois  Girod;  said 
bill  has  never  been  accepted  or 
paid,  as  appears  from  the  bill  it- 
self, which  has  been  exhibited  to 
as  by  said  Nicolas  Girod.       -       -    3,000  00 

For  the  half  of  the  amount  of  twen- 
ty-six barrels  of  gunpowder, 
shipped  in  the  month  of  April, 
1796,  on  board  the  ship  the  Two 

51»»]  Friends,  bound  toN.  *York, 
and  consigned  to  Th.  Thebane,  by 
Jean  Francois  Girod,  on  joint  ac- 
count with  Nicolas  Girod.    The 
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proceeds  whereof  amounting  to 
$1,193.75,  as  appears  from  the 
copy  book  aforesaid,  were  re- 
ceived, as  also  the  profits  of  said 
Th.  Thebane  by  the  said  Claude 
Francois  Girod,  who  never  ac- 
counted for  them  to  the  parties 
interested.  This  being  established 
by  the  declaration  of  said  Jn.  F. 
Girod, $596  87 

Amount  of  sundry  merchandises  be- 
longing to  Nicolas  Girod,  and  by 
Jean  Francois  Girod  intrusted  to 
Claude  Francois  Girod,  as  appears 
from  the  copy  book  aforesaid, 
was  exhibited  to  us  by  said  Jean 
Francois  Girod,  who  declared 
that  Claude  Francois  Girod  had 
never  accounted  for  the  merchan- 
dise to  said  Nicholas  Girod,  310  06 

Amount  of  sundry  debts  which 
Claude  Francois  Girod  had  un- 
dertaken to  collect  for  account 
of  Nicolas  Girod,  as  appears  from 
the  statement  produced  by  Jean 
Francois  Girod,  and  corroborated 
by  the  aforesaid  copy  book  or 
register  A,  476  87 

Amount  of  a  barrel  of  wine,  sold  to 
Mr.  de  Vangine,  by  the  said  Jn. 
Francois  Girod,  which  was  paid 
to  said  Claude  Francois  Girod,  as 
is  proven  by  a  written  declaration 
of  said  Jn.  F.  Girod  in  said  copy 
book  or  register,         -        -        -         60  00 

The  4th  item,  amounting  in  capital 
to  $186,  is  established  oy  the  dec- 
laration oi  Jean  Francois  Girod, 
who  affirms  that  it  is  within  his 
knowledge  that  the  articles  com- 
posing said  item  were  delivered  to 
Claude  Francois  Girod,  whoship- 
ped  them  from  Havana  on  his 
private  account,    -       -       -       -       186  00 

The  5th  item,  amounting  in  capital 
$651.50,  consists  of  the  net  pro- 
ceeds of  the  sale  made  by  Claude 
Frs.  Girod  of  3  bales  of  blue 
drilling,  shipped  for  New  York, 
in  1801,  on  board  the  ship  South 
Carolina,  Stick,  master,  by  Thib- 
aut,  for  account  of  Nicolas  Gi- 
rod, and  consigned  to  Claude 
F'ois  Girod,  as  appears  from  book 
No.  1,  which  was  exhibited  to  the 
arbitrators,  who  ascertained  that 
it  was  in  the  handwriting  of 
Guilhempan,  then  the  clerk  and 
agent  of  C.  F.  Girod,         -         -       651  50 

The  6th  item,  amounting  in  capi- 
tal to  $339.06,  consists  likewise  of 
the  net  proceeds  of  the  sale  of  a 
cask  of  manna,  shipped  by  Nic- 
olas Girod  when  in  New  York,  in 
1797,  on  board  of  schooner  Des- 
patch, Clark,  master,  to  the  con- 
signment of  said  Claude  Francois 
♦Girod,  as  the  whole  was  made  [*520 
to  appear  by  copy  book  No.  1, 
-mentioned  in  the  foregoing  arti- 
cle,             $339  06 

The  7th  item,  amounting  in  capital 
to  $879.13,  consists  of  a  lot  of 
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merchandise,  consigned  by  Jean 
Francois  Girod  to  Claude  Fran- 
cis Qirod,  at  the  time  of  said 
J'n  P.  Girod's  departure  for  the 
United  States  in  1797,  which  said 
merchandises  belonged  to  said 
Nicolas  Girod,  and  were  sold  by 
said  Claude  Francois  Girod,  as 
appears  from  a  waste  or  copy 
book  in  the  handwriting  of  said 
Guilhempan,  marked  B,  No.  42, 
and  produced  by  said  Jean  Fran- 
cois Girod,         ....     $879  12 

The  8th  item,  amounting  in  capital 
to  $818.82,  consists  of  the  pro- 
ceeds of  the  sale  made  by  Claude 
Frs.  of  divers  merchandises  be- 
longing to  Nicolas  Girod,  which 
the  latter  had  left  in  the  hands  of 
Jean  Francois  Girod,  who  deliv- 
ered them  in  kind  to  Claude  Fran- 
cois Girod  at  the  time  of  said  J. 
F.  Girod's  departure  for  the  Unit- 
ed States,  in  1797;  said  merchan- 
dises are  enumerated  in  a  copy  or 
waste  book  in  the  handwriting  of 
the  late  Guilhempan,  marked  B, 
No.  41,  and  likewise  produced  by 
the  parties  interested,         -        -       818  82 

The  9th  item,  amouting  in  capital 
to  $899,  consists  of  the  net  pro- 
ceeds of  twelve  barrels  of  wine 
shipped  by  Nicolas  Girod  when  in 
New  York,  1797,  on  board  the 
brig  Success,  Dinsmore,  master, 
to  the  consignment  of  Claude 
Francois  Girod,  who  sold  the 
same,  as  was  shown  by  the  sales 
book  No.  1,  aforesaid,        -       •       899  00 

The  10th  item,  amounting  in  capital 
to  $489.63,  consists  also  of  the  net 

froceeds  of  sale  made  by  Claude 
'ois  Girod,  of  498  sextains  of 
cards  shipped  by  N'as  Girod 
when  in  New  York,  1797,  on 
board  of  the  brig  Success,  Rath- 
bone,  master,  to  the  consignment 
of  said  Claude  F'ois  Girod,  as  was 
shown  by  the  sales  book  No.  1, 

aforesaid, 489  63 

The  1 1th  item,  amounting  in  capital 
to  $991.38,  consists  also  of  the  net 
proceeds  of  the  sale  made  by  C.  F. 
Girod  of  762  sextains  of  cards, 
shipped  in  1795  by  Nicolas  Gi- 
rod, then  in  New  York,  for  his 
account  and  risks,  on  board  the 
schooner  Active,  Wilcox,  master, 
and  consigned  to  said  Claude  Frs. 
Girod,  as  appears  from  the  sales 
book  No.  1,  aforesaid.        -  991  88 

The  12th  item,  amounting  in  capital 
521*]  to  the  sum  of  *fl8. 901.94, 
consists  of  diverse  lots  of  merchan- 
dises and  jewelry  belonging  to  N. 
Girod,  which  the  said  Claude 
Francois  Girod  sent  into  the  prov- 
inces of  the  interior,  and  there 
sold,  or  caused  to  be  sold.  The 
accounts  of  those  sales  were  never 
settled  between  Claude  Francis 
and  Nicolas  Girod,  which  fact  is 
attested  by  the  declaration  of  Jean 
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Francois  Girod  and  several  other 
witnesses,  who  teadfy  that  Claude 
Frs.  Girod  has  constantly  avoided 
to  render  said  account.  The  sev- 
eral articles  composing  the  pres- 
ent item  are  enumerated  ana  de- 
tailed in  the  aforementioned 
sales  book  No.  1,  which  the  arbi- 
trators have  ascertained  to  be  in 
the  handwriting  of  Guilhempan,  $18,901  M 
The  13th  item,  amounting  in  capital 
to  $6,574.80,  consists  of  the  bal- 
ance of  an  account  between  Nic- 
olas and  Claude  F.  Girod,  adjust- 
ed on  1st  August,  1818,  by  Mr. 
Phillippon,  Jr.,  who  was  author- 
ized for  that  purpose  by  the  said 
Claude  F.  Girod.  The  arbitrators, 
after  examining  that  account  and 
the  one  preceding  it  are  satisfied 
that  the  articles  mentioned  in  said 
accounts  are  foreign  to  the  affairs 
which  existed  between  the  said 
Nicolas  and  Claude  Frs.  Girod    -    6,574  SO 


$34,48*98 

Secondly.  The  arbitrators  have  ex- 
amined and  verified  the  account 
of  interests  also  making  part  of 
the  claims  of  said  Nicolas  Girod, 
as  follows,  viz. : 

Interests  on  $1,602,  amount  of  the 
first  item  of  the  account  produced 
by  Nicholas  Girod,  from  Novem- 
ber, 1794,  to  the  date  hereof,  mak- 
ing in  all,  20  years,  at  6  per  cent, 
per  annum,        ....  $1,982  40 

Interests  on  $1,500,  amount  of  the 
2d  item,  from  the  year  1794  to  the 
date  hereof,  that  fa,  20  years,  at  6 
per  cent  per  annum,         -         -    1,800  00 

Ditto,  on  $6,222.18,  the  amount  of 
the  3d  item;  the  arbitrators  have 
examined  the  eight  parts  whereof 
this  item  is  composed,  and  found 
that  the  interests  calculated  on 
each  part  amounted  to  $7,087.93, 
wherefore  they  have  been  of 
opinion  to  leave  the  item  as  it 
was  presented,        -       -        -    -    6.657  81 

Ditto,  on  the  $186,  amount  of  the 
4th  item,  from  January,  1797,  to 
this  day,  making  17  years,  10 
months,  at  6  per  cent,  per  annum,       1W  <K 

Ditto,  on  $651.50,  amount  of  5th 
item.  The  arbitrators  have  re- 
duced the  amount  claimed,  to  wit, 
•$664.02.  to  $504.91.  because  [*522 
the  interest  ought  to  have  been  cal- 
culated only  from  the  1st  of  Janu- 
ary, 1802,  when  the  2  bales  of 
drilling  shipped  by  Thibaut.  were 
sold;  this  gives  12  years  and  11 
months,  at  6  per  cent,  per  annum,       5M  (1 

Ditto,  on  $229.06,  amount  of  the 
6th  item.  The  arbitrators  have 
verified  the  calculation,  which  they 
have  found  correct,      -  JO  ** 

Ditto,  on  $879.12,  amount  of  the 
7th  item.  The  calculation  was 
verified,  and  found  correct,  -       -       888  7s 

Ditto,  on  $818.82,  amount  of  the 
8th  item.    The  calculation  was 
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verified,  and  found  correct.  -       -     $817  90 

Ditto,  on  $899.  amount  of  the  9th 
item.  The  calculation  was  exam- 
ined and  found  correct,       -       -       876  52 

Ditto,  on  $489.63,  amount  of  the 
10th  item;  after  examination, 
found  correct,      ....        477  75 

Interests  on  $981.88,  amount  of  the 
llth  item;  examined  and  found 
correct. 966  22 

Ditto,  on  $13,901.94,  amount  of  the 
12th  item;  examined  and  found 
correct, 12,998  80 

Ditto,  on  $6,574.80,  amount  of  the 
13th  and  last  item  of  the  account 
presented  by  Nicolas  Girod.  The 
arbitrators,  after  examining  the 
calculation,  found  that  it  fell  short 
of  what  it  ought  to  have  been, 
but  as  the  difference  is  trifling, 
and  in  favor  of  the  heirs,  they  left 
the  item  as  it  was  presented,  498  06 

Capital  and  interests  due,  after  ex- 
amination,    --.-  62,769  98 

The  arbitrators  next  proceeded  to 
verify  and  examine  the  sums 
with  which  the  said  Nicolas 
Girod  has  credited  the  account  he 
has  produced,  which  sums  amount, 
in  capital  and  interests,  to  $  22,- 
351.  b9,  and  were  found  correct,   22,851  89 


Balance  in  favor  of  Nicolas  Girod,  $40,418  09 

"So.  that  the  balance  in  favor  of  Nicolas 
Girod  is  reduced  to  $40,418.09  instead  of  $40,- 
579,20,  as  claimed  in  his  account,  this  differ- 
ence being  produced  by  the  reduction  made  on 
the  interests  of  the  5th  item  of  said  account. 
The  arbitrators,  after  having  examined  and 
heard  the  declarations  of  Messrs.  Pre.  Bousig- 
nes,  M.  Pacaud,  Joseph  Guillot,  and  Jean 
Francois  Girod,  witnesses  introduced  by  the 
parties,  and  sworn  by  John  S.  Lapauze,  a  jus- 
tice of  the  peace,  who  positively  assert  that 
Claude  Francois  Girod  has  always  refused  to 
fettle  his  accounts  with  his  brother,  Nicolas 
Girod,  and  after  a  scrupulous  examination  of 
,  the  books,  accounts,  titles,  and  other  documents 
523*]  which  were  produced  in  this  'affair, 
are  of  opinion  that  the  sum  of  forty  thousand 
four  hundred  and  eighteen  dollars  and  nine 
cents,  claimed  by  the  said  Nicolas  Girod,  is 
lawfully  due  to  him.  In  faith  whereof, we  have 
signed  the  present  award,  that  it  may  have  its 
legal  effect  given  to  it. 

"New  Orleans,  this  fourteenth  day  of  the 
month  of  December,  eighteen  hundred  and 
fourteen. 

(Signed,)  "  P.  Meffre  Rouzan. 

.  "  F.  Percy.  Jun'r." 

"On  this,  the  twelfth  day  of  the  month  of 
December,  1814,  in  the  thirty-ninth  year  of  the 
Independence  of  the  United  States  of  America, 
before  me,  one  of  the  justices  of  the  peace  for 
the  city  and  parish  of  New  Orleans,  personally 
appeared,  as  requested  by  the  parties,  Mr.  Joseph 
Guillot,  a  witness  in  the  case  of  Nicola*  Girod  v. 
Jean  Franeoi*  Girod,  one  of  the  testamentary 
executors  of  the  late  Claude  Francois  Girod, 
and  Charles  Robert  Caune,  attorney  for  the 
absent  heirs,  who,  being  duly  sworn  according 
to  law,  declared  and  said,  that  he  has  always 
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been  a  friend  of  the  Girods,  and  that  sometime 
in  the  month  of  July,  1818,  the  late  Claude 
Francois  Girod,  being  in  town,  came  to  de- 
ponent's house,  and  requested  him  to  call  upon 
him  in  his  room,  saying  that  he  had  something 
to  confide  to  him;  and  that  having  repaired 
thither,  said  Claude  Francois  Girod  communi- 
cated his  intentions  of  preventing  all  difficulties 
after  his  death,  saying  that  he  was  desirous  to 
settle  with  his  orotherNicolas,  that  he  bad  been 
to  church,  where  he  had  knelt  before  the  Holy 
Virgin,  beseeching  her  to  assist  him  in  terminat- 
ing bis  affairs  with  his  said  brother  Nicolas; 
deponent,  knowing  nearly  all  their  affairs, 
asked  him  in  what  manner  he  intended  to  settle 
them ;  then  the  said  Claude  Francois  Girod  told 
him:  "  Here  are  my  propositions:  I  will  sell 
my  bouse  in  St.  Louis  Street  for  cash  to  my 
said  brother  Nicolas,  with  a  view  to  settle  with 
him,  reserving  for  the  term  of  my  natural  life, 
the  use  of  one  of  the  back  rooms  of  said  house; 
and  if  there  be  any  balance  remaining  due  to 
him,  he  will  grant  me  a  delay  to  pay  the  same ; 
and  he  requested  deponent  to  submit  those 
propositions  to  Nicolas  Girod's  consideration, 
which  deponent  did;  but  the  said  Nicolas 
Girod  answered  him  surely,  No;  and  added, 
that  he  requested  deponent  not  to  interfere  in 
that  affair,  saying  that  he  himself  had  made 
proposals  to  Claude  Francois  Girod,  his  brother. 
"  Deponent  further  says,  that  he  knows  well 
that  said  affairs  between  Nicolas  and  Claude 
Francois  Girod  were  never  settled;  and  he  has 
signed  with  us. 
(Signed) 

"  Jn.  Frs.  Girod,  Test'y  Executor. 

"Josh.  Guillot. 

"  N.  Girod. 

"  R.  Cause,  Attorney  for  absent  heirs. 
"•Sworn  to  and  subscribed  before  [*524 
me.  at  New  Orleans,  this  12th  day  of  Decem- 
ber, 1814. 


(Signed) 


'  Jh.  L.  Lapanoe, 

"  Justice  of  the  Peace.' 


Order,  15th  Dtamber,  1814. 
"Nicholas  GlROtt,  ") 

Jfan  Franocis  Girod,  Ex.  of  C.  F.  |  604- 
Girod,  and  C.  R.  Caune,  Att'y   &c.J 

"Upon  motion  of  Alfred  Henncn,  Esq., 
counsel  for  the  plaintiff,  and  upon  reading  and 
filing  the  report  of  the  arbitrators  appointed  in 
this  case,  it  is  ordered  that  the  defendants  do 
show  cause  on  Saturday  next,  the  17th  in- 
stant, if  any  they  have  or  can.  why  the  said 
report  should  not  be  homologated,  and  made 
the  judgment  of  this  court  in  the  premises." 

Sheriff'*  Return  on  Copy  of  the  above  Order. 

"  Served  copy  of  the  within  order  on  each 
of  the  defendants,  December,  15th,  1814. 
(Signed)  "J.  H.  Holland,  Deputy-Sheriff." 
Order  and  Judgment. 

"  It  is  ordered  that  the  report  of  the  arbitra- 
tors be  homologated,  and  made  the  judgment 
of  the  court  in  this  case,  and  that  the  said  de- 
fendants do  pay  to  plaintiff,  in  conformity  to 
the  said  award,  the  sum  of  forty  thousand  four 
hundred  and  eighteen  dollars  and  nine  cents, 
with  costs  of  suit  to  be  taxed. 

"  New  Orleans,  May  6th,  1815. 

(Signed)  "J.  Pitot,  Judge." 
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"  I  do  hereby  certify  this  to  be  a  true  copy 
of  all  the  records,  documents,  and 
[seal.]    proceedings  had  in  this  case.   Clerk's 
office  of  the  Parish  Court,  New  Or- 
leans, January  10th,  1844. 

(Signed) 

"Alfred  Bodin,  Deputy-Clerk." 

In  the  preceding  March,  Jean  Francois  Girod 
had  brought  in  an  account  against  the  succes- 
sion, and  passed  it  through  a  similar  process, 
which  resulted  in  a  judgment  in  his  favor  for 
the  sum  of  $8,353.20. 

The  bill  of  the  complainants  in  the  court  be- 
low then  charged,  that  nearly  all  the  co-heirs, 
having  full  faith  and  confidence  in  the  honesty 
and  integrity  of  Nicolas  and  Jean  Francois 
Girod,  did  intrust  them  with  their  powers  of 
attorney,  authorizing  them  to  represent  the  in- 
terests of  such  co-heirs  in  the  settlement  of  the 
succession;  in  virtue  of  which  the  executors 
approved  the  account  rendered  by  themselves. 
And  that  afterwards,  by  concealment  of  facts 
which  they  knew  to  exist,  and  were  bound,  as 
5  25*]agents,  to  communicate,  the  'said  execu- 
tors obtained  from  some  of  them  an  acquittance 
or  transfer  of  all  claims  against  the  succession. 

The  bill  then  recited  that  Nicolas  Girod  had 
died,  in  possession  of  all  the  real  estate  of 
Claude  Francois  Girod  except  some  parts  which 
were  mentioned  as  having  been  sold,  all  of 
which  property  thus  remaining  with  Nicolas 
Girod  the  complainants  claimed  as  the  original 
co-heirs  of  Claude  Francois  Girod,  and  also  an 
account  of  the  rents  and  profits.  All  claim 
against  the  other  executor,  Jean  Francois  Girod , 
was  released. 

Amongst  the  matters  introduced  in  evidence 
was  the  following  letter,  which  is  inserted  be- 
cause it  is  referred  to  in  the  opinion  of  the 
court;  and  was  sent  by  Girod  at  the  same  time 
that  he  obtained  from  his  two  sisters  the  re- 
ceipts which  are  mentioned  in  another  part  of 
this  statement: 

"New  Orleans.  27th  May,  1817. 

"  My  sister  Quetend :  To-morrow,  our  broth- 
er Jean  Francois  embarks  for  Havre;  from 
thence  he  will  proceed  home,  for  the  purpose 
of  delivering  to  each  one  of  you  what  is  com- 
ing to  him  from  the  succession  of  our  late 
brother,  Claude  Francois.  I  assure  you  that 
if  I  had  not  been  anxious  to  protect  the  honor 
of  this  brother,  everything  would  have  been 
absorbed  in  settlement  of  accounts  with  me, 
and  by  other  debts;  besides,  whether  you  have 
it  now  or  later,  the  greater  part  cannot  escape 
you;  this  is  to  be  understood  of  those  who  shall 
not  cease  to  merit  our  friendship  and  esteem. 
Beware  not  to  imitate  the  example  of  Jacques, 
who  has  forever  lost  our  regard  by  his  iniqui- 
ties toward  our  whole  family.  Hereafter,  when 
I  shall  have,  in  some  measure,  recovered  from 
my  losses  by  different  bankrupts,  I  will  send 
you  some  assistance  from  time  to  time.  At 
present  J.  F.  has  orders  to  regulate  his  conduct 
towards  you  all  by  your  conduct  towards  him. 
Farewell. 

"  I  cordially  embrace  you  all. 

"  Tour  brother  and  friend, 
(Signed)  "  N.  Girod. 

"  I  have  not  time  to  write  to  you  more  at 
length,  having  much  to  attend  to  before  the 
departure  of  my  brother." 
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The  original  is  indorsed : 
"Recorded  in  consular  book  G,  page  94. 
"  Paris,  22d  January,  1844. 
(Signed)       "  Lorenzo  Drapes,    [mcal.] 
"  Consul  United  States." 
Proved  and  admitted  in  evidence,  April  29th, 
1844. 

On  the  10th  of  January,  1880,  Jean  Francois 
Girod  executed  to  his  brother  and  co  executor, 
Nicolas,  the  following  deed: 

"On  this  nineteenth  day  of  the  month  of 
January,  of  the  year  'eighteen  bun-  [*526 
dred  and  thirty,  and  of  the  Independence  of 
the  United  States  of  America  the  fifty-fourth, 
before  me,  Louis  T.  Caire,  a  notary  public  in 
and  for  the  parish  and  city  of  New  Orleans, 
duly  commissioned  and  sworn,  and  in  (he 
presence  of  the  witnesses  hereinafter  Darned 
and  undersigned,  personally  appeared  Mr.  Jean 
Francois  Girod,  Jun.,  residing  at  Paris,  in  the 
kingdom  of  France,  and  now  in  this  city,  here- 
in acting  for  himself  and  in  his  own  right,  of 
the  one  part,  and  Mr.  Nicolas  Girod,  hk 
brother,  residing  in  this  city,  and  herein  acting 
for  himself,  and  in  his  own  right,  of  the  otbef 
part,  who  declared  that  they  own,  in  common, 
for  a  moiety  each,  several  landed  properties, 
and,  among  others,  a  sugar  plantation,  situated 
on  Bayou  Lafourche,  parish  of  Assumption,  in 
this  State,  which  they  have  for  several  years, 
cultivated  as  partners,  the  said  Nicolas  Girod 
having  the  exclusive  administration  of  the 
same,  and  being  clothed  with  the  necessary 
powers  to  that  effect;  but  that  from  the  date 
hereof  the  partnership  between  them  is  amica- 
bly dissolved,  by  consent  of  both  parties. 

"And  the  said  Jean  Francois  Girod  more- 
over declared  that  he  sells,  abandons,  transfers, 
and  sets  over,  without  any  other  warranty  than 
that  arising  of  his  personal  acts  and  deeds,  bat 
with  substitution  and  subrogation  to  all  the 
warranties  which  have  been  given  to  them  by 
their  original  vendors,  unto  the  said  Nicolas 
Girod,  his  brother,  here  present,  and  accepting 
purchaser,  for  himself,  his  heirs  and  assigns: 

"  1.  The  undivided  moiety  of  a  sugar  pn\n 
tation,  seven  leagues  distant  from  the  lira 
Mississippi,  situate  on  Bayou  Lafourche,  in  the 
parish  of  Assumption,  as  it  now  is,  or  may  be, 
together  with  the  undivided  moiety  of  the  im 
provements,  slaves,  animals,  ameliorations,  im- 
plements of  husbandry,  and  all  other  object! 
or  things  whatever  appertaining  thereto. 

"  2.  The  undivided  moiety  of  all  the  laadi 
belonging  to  them  in  common,  and  situated  o» 
Bayou  Lafourche. 

"  3.  The  undivided  moiety  of  three  island* 
lying  at  the  mouth  of  said  bayou,  and  known 
as  Timballier,  Brass,  and  Caillon  islands. 

"The  whole  of  which  had  been  acquired, 
on  joint  account,  by  the  said  appearers,  by  par 
chase  from  the  late  Joseph  St.  Felix,  as  per  act 
executed  before  F.  Courvaisler,  judge  of  the 
aforesaid  parish  of  Assumption,  on  the  eight- 
eenth of  February,  eighteen  hundred  and 
fourteen,  the  said  St.  Felix  had  purchased  the 
same  at  the  judicial  sale  of  the  property  beJonr 
ing  to  the  succession  of  the  late  Claude  Fran- 
cois Girod,  who  in  his  lifetime  had  acquired 
the  same  by  purchase  from  divers  persons;  tie 
said  purchaser  acknowledging  that  be  is  tally 
satisfied  with  the  said  titles,  and  declaring  that 
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be  U  well  acquainted  with  the  said  plantation, 
lands,  animals,  slaves,  and  improvements, 
which  are  the  subject  matter  of  this  act,  and 
requires  nothing  further. 

"  But  it  is  well  understood  and  agreed  upon, 
527*]  by  and  between  the  *parties  hereto, 
thai  the  sugar  and  molasses  now  on  said  plan- 
tation and  in  the  sugar  house  are  not  included 
in  this  sale,  and  that  the  net  produce  thereof 
shall  be  equally  divided  between  the  parties. 

"  And  the  said  Jean  Francois  Girod  more- 
over declared,  that  he  also  transfers  and  aban- 
dons unto  the  said  Nicolas  Girod,  his  brother, 
all  and  singular  the  debts  due  to  said  planta- 
tion, as  also  all  such  sum  or  sums  aa  now  are, 
or  may  hereafter  be,  due  to  said  partnership  or 
community,  under  what  title,  and  for  what 
reason  or  reasons  soever,  hereby  giving  unto 
his  said  brother  full  power  and  authority  to  sue 
for  and  enforce  the  payment  thereof,  but  with- 
out recourse  against  the  transferer. 

"  The  present  sale  and  transfer  of  debts  are 
made  and  accepted  by  the  contracting  parties 
for  and  in  consideration  of  the  price  and  sum 
of  seventeen  thousand  dollars,  in  payment 
whereof  the  said  purchaser,  Nicolas  Girod, 
has  presently  subscribed  to  the  order  of  the 
said  Jean  Francois  Girod,  his  brother,  three 
promissory  notes,  each  for  a  like  sum  of  twen- 
ty-three thousand  three  hundred  and  thirty- 
three  dollars  thirty-three  and  one  third  cents, 
the  first  payable  on  the  first  of  March,  eighteen 
hundred  and  thirty-one,  the  second  on  the  first 
of  March,  eighteen  hundred  and  thirty-two,  and 
the  third  on  the  first  of  March,  eighteen  hun- 
dred and  thirty-three,  with  power  and  faculty, 
however,  to  postpone  the  payment  of  said  notes, 
or  of  parts  thereof,  from  year  to  year,  by  pay- 
ing to  the  said  Jean  Francois  Girod,  or  to  the 
holder  of  the  notes  the  payment  whereof  shall 
have  been  postponed,  a  yearly  interest,  at  the 
rate  of  eight  per  centum  per  annum,  until  final 
payment;  which  said  notes,  after  being  marked 
m  varietur  by  the  notary  undersigned,  to 
identify  them  herewith,  were  handed  over  to 
the  said  Girod,  who  acknowledges  the  receipt 
thereof,  and  gives  full  and  ample  acquittance 
for  the  same. 

"  By  means  of  the  foregoing,  but  provided 
the  aforesaid  notes  be  paid,  the  said  Jean  Fran- 
cois Girod  transfers  and  abandons  unto  the  said 
Nicolas  Girod  all  the  rights  of  ownership 
whatever  which  he  had,  has,  or  may  have,  in 
and  to  the  plantation,  lands,  slaves,  animals, 
implements  of  husbandry,  In  a  word,  in  and  to 
all  the  property  which  they  owned  in  common, 
wishing  that  the  said  Nicolas  Girod  be  seized 
of  the  same,  and  may  enjoy,  use,  and  dispose 
thereof,  aa  of  things  to  him  well  and  lawfully 
belonging,  from  this  day  and  forever. 

"  And  the  said  appearers  have  furthermore 
declared,  that  by  act  before  G.  R.  Stringer,  a 
notary  in  this  city,  bearing  date  the  fifteenth 
of  May,  eighteen  hundred  and  twenty-nine, 
Mr.  Nicolas  Girod,  acting  for  himself,  and  in 
the  name  and  with  the  consent  of  bis  brother, 
sold  to  Messrs.  Abner  Robinson  and  Benjamin 
Ballard  a  tract  of  land  situated  in  the  parish  of 
Assumption,  and  belonging  to  the  community 
aforesaid,  for  the  price  of  fifteen  thousand 
dollars,  five  thousand  whereof  were  paid  cash, 
528*]  and  converted  to,  "the  use  of  said  sugar 
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plantation  and  other  property;  that  the  ten 
thousand  dollars  payable  at  one.  two,  and 
three  years  from  the  date  of  the  act  aforesaid 
belong  to  them  for  a  moiety  each,  but  that  the 
said  Jean  Francois  Girod  assigns  to  Nicolas 
Girod  his  share  of  five  thousand  dollars  in  said 
debt,  on  condition  that  the  latter  shall  credit 
his  running  account  with  a  sum  of  twenty-five 
hundred  dollars,  as  for  money  had  and  re- 
ceived, and  without  recourse  to  the  assignor, 
who  moreover  transfers  to  said  Nicolas  Girod, 
without  exception  or  reservation  any,  all  the 
rights,  actions,  privileges,  and  mortgages  ac- 
cessory to  the  aforesaid  debt  of  five  thousand 
dollars,  being  the  transferer's  share  in  the  price 
of  the  sale  aforesaid. 

"  And  the  notary  undersigned  having  made 
known  to  the  parties  hereto  article  8828  of  the 
new  Civil  Code  of  Louisiana,  which  reads  as 
follows:  '  Every  notary  who  shall  pass  an  act 
of  sale,  mortgage,  or  donation,  of  an  immova- 
ble or  slave,  shall  be  bound  to  obtain  from  the 
office  of  mortgages  of  the  place  where  the  im- 
movable is  situated,  or  where  the  seller.debtor, 
or  donor  has  his  domicile,  if  it  be  of  a  slave,  a 
certificate  declaring  the  privileges  or  mort- 
gages, which  may  be  inscribed  on  the  object 
of  the  contract,  and  to  mention  them  in  his 
act.  under  penalty  of  damages  towards  the 
party  who  may  suffer  by  his  neglect  in  that 
respect,'  they,  the  said  parties,  declared,  that, 
as  tenants  in  common,  they  are  fully  aware  of 
the  state  of  things  in  relation  to  the  immova- 
bles and  slaves,  object  of  this  sale,  and  that 
they  do  hereby,  jointly  and  separately,  relieve 
and  free  the  notary  undersigned  from  all  lia- 
bility on  that  subject. 

"Done  and  passed  in  my  office,  at  New  Or- 
leans, the  day,  month,  and  year  first  above 
written,  in  the  presence  of  Messrs.  Charles 
Darcantel  and  Jose  Antonio  Berroudez,  wit- 
nesses hereto  required,  and  domiciled  in  this 
city,  who  have  signed  with  the  said  appearers 
and  me,  notary,  after  reading  hereof. 
(Signed)        "  Jn.  Fa.  Girod. 

"N.  Girod. 

"  Charles  Darcantel. 

"J.  Antonio  Bericudez. 

"Louis  T.  Catre, 

Notary  Public." 
About  the  1st  of  September,  1840,  Nicolas 
Girod  died,  in  New  Orleans,  leaving  the  fol- 
lowing will: 

"  Will  of  Nicola*  Qtrod.—FOed  SOth  January, 

mi. 

"  Ne  varietur. 

"New Orleans, SOth  January,  1841. 
(Signed)  "  J.  Bermudez,  Judge. 

A  due  bill  to  the  Mayor  of  New 
Orleans,  for  the  sum  of  $100,-  , 

000.00,  to  be  employed  in  the 
construction  of  a  building  call- 
ed by  the  name  of  '  N.  Girod,' 
in  the  parish  of  Orleans,  to  re- 
ceive *and  come  to  the  re-  [*529 
lief  of  the  French  orphans  in- 
habiting the  State  of  Louisiana,  $100,000  00 

A  due  bill  to  the  treasurer  of  the 
Charity  Hospital,      -       -       -      80,000  00 

A  due  bill  to  the  president  of  the 
Catholic  Asylum,     -       -       -      80,000  00 
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.  4.  A  due  bill  to  Mrs.  Bouvard, 

born  Poidebard, 

of  Bordeaux, 

$100,000  00 

5. 

do. 

Mr.  Vollier  Poide- 
bard, at  Cham- 

berry, 

80.000  00 

8. 

do. 

Mr.  Joseph  Girod, 
Mr.  0.  Montamat, 

100.000  00 

7. 

do. 

50.000  00 

8. 

do. 

Mr.  A.  Michoud, 

50,000  00 

9. 

do. 

Mr.  F.  Grima,      - 

80.000  00 

10. 

do. 

Mr.  Dejan,  Senior, 

20.000  00 

11. 

do. 

Mr.  D.  Prieur,     • 

40,000  00 

12. 

do. 

Mr.  Chs.  Claiborne, 

15,000  00 

18. 

do. 

Mr.  M'ville   Mar- 

igny, 
Mrs.  Widow  Sab- 

15,000  00 

14. 

do. 

atier, 

20,000  00 

15. 

do. 

Mr.  A.  Pournier, 

20,000  00 

16. 

do. 

Mr.  £.  Rivolet,    - 

20.000  00 

17. 

do. 

Mr.  E.  Mazureau, 

20,000  00 

18. 

do. 

Mr.  C.  Gurlie,      - 

20.000  00 

$710,000  00 

"  I  certify  that  the  eighteen  due  bills,  above 

mentioned,  are,  and  constitute,  my  sole  and 

last  will. 

"New  Orleans,  the  28d  of  December,  1887. 

(8igned)  "N.  GmoD." 

The  following  is  a  specimen  of  one  of  these 
due  bills: 

"  Good  for  the  sum  of  fifty  thousand  dollars, 
payable  to  Mr.  A.  Michoud,  at  the  settlement 
of  my  estate. 
"  $50,000.    No.  8. 
(Signed)  "N.  Girod." 

All  these  legatees  were  made  defendants  to 
the  biU. 

In  the  course  of  the  suit  an  injunction  was 
issued  against  Antoine  Michoud,,  the  executor 
of  Nicolas  Girod,  to  prevent  him  from. making 
any  payment  or  distribution  of  the  funds  re- 
ceived or  to  be  received. 

The  defendants  all  answered;  the  principal 
answer  beingthat  of  the  legatees.  They  denied 
that  Claude  Francois  Girod  enumerated  in  his 
will  and  codicil  all  the  debts  due  by  him,  but 
averred  that  he  owed  other  and  much  larger 
debts;  insisted  that  the  authorization  granted 
to  the  executors  by  the  will,  for  the  sale  of  the 
property,  was  legal;  that  no  law  of  Louisiana, 
then  existing,  contained  a  provision  by  which 
a  judge  ex  officio  auctioneer  was  rendered  in- 
competent, any  more  than  any  other  auctioneer 
in  the  State,  to  sell  any  property  whatsoever, situ- 
ated within  or  without  the  limits  of  his  juris- 
diction; averred  that,  as  no  complaint  was 
530*]  "made  of  the  price  of  the  property  so 
sold  by  the  judge,  the  circumstance  that  a  por- 
tion of  the  property  was  beyond  his  jurisdic- 
tion was  of  no  consequence,  and  the  price 
thereof  must  be  regarded  as  fair,  and  the  sale 
as  having  been  duly  made;  admitted  the  sales 
of  property  to  St.  Felix  and  Laignel,  but  de- 
nied that  any  retrocession  of  the  property  to 
the  executors  ever  took  place,  inasmuch  as  no 
retrocession  could  take  place  between  the 
parties,  unless  the  executors  had  been  pre- 
viously the  sole  and  exclusive  owners  of  the 
property;  denied  that  any  fraud  or  breach  of 
trust  was  committed  by  the  executors. 

The  respondents,  in  their  answer,  also  ad- 
mitted that  the  executors  had  placed  them- 
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selves  as  creditors,  in  their  account  of  the 
succession,  but  averred  that  they  had  a  right 
lawfully  and  justly  to  do  so;  that  Nicolas 
Girod  was  creditor  by  virtue  of  a  final  judg- 
ment of  a  competent  tribunal,  namely,  the 
Parish  Court  of  the  Parish  and  City  of  New 
Orleans,  rendered  on  the  6th  of  May.  1816; 
they  further  aver,  that  this  judgment  his,  for 
upwards  of  twenty-six  years  past,  acquired  the 
force  of  ret  adjudicata,  and  cannot  be  dis- 
turbed ;  that  the  account  presented  by  the 
executors  was  duly  homologated  by  the  Court 
of  Probates,  and  that  judgment  of  homologa- 
tion has  also  acquired  the  force  of  ret  a4j*H- 
cata.  The  respondents  also  deny  that  the 
executors,  in  placing  themselves  as  creditors  of 
the  succession  in  their  account,  and  in  ratify- 
ing that  account  under  the  power  of  attorney 
entrusted  to  them  by  their  co-heirs,  abused  the 
trust  and  betrayed  the  interest  confided  to  them 
for  their  own  advantage,  and  to  the  wrong 
and  injury  of  their  constituents. 

The  respondents  further  denied  that  Nic- 
olas Girod,  by  means  of  false  and  fraudulent 
representations,  or  concealment,  had  induced 
the  complainants  to  sign  acquittances;  averred 
that  they  were  signea  freely,  after  being  well 
informed  of  all  the  circumstances;  that  Hyp- 
polite  Pargoud,  the  son  of  Madame  Pargoud, 
had  been  in  New  Orleans,  &c.,  &c 

The  respondents  inserted  in  their  answer  a 
number  of  family  letters,  from  which  they  in- 
ferred that  Nicolas  Girod  was  a  charitable 
man,  and  had  constantly  been  the  supporter  of 
his  distant  relations,  and  concluded  by  plead- 
ing prescription. 

To  these  answers  there  was  a  general  repli- 
cation. 

In  the  progress  of  the  suit  the  following  ad- 
missions were  filed  by  the  respective  parties: 

"Admission*  of  Plaintiff*. 
"  Pargoud  v.  Michoud. 

"  1.  Jean  Francois  Girod,  senior,  died,  leav- 
ing a  will  in  favor  of  Jean  Francois  Girod, 
Junior,  of  Paris,  and  the  share  of  the  complain 
ants,  M'mea  Pargoud  and  Adam,  in  the  estate 
of  Claude  Francois  Girod  remained  as  it  pre- 
viously was,  to  wit,  one  eighth. 

*"2.  The  complainants  will  contest  f*531 
no  portion  of  the  account  rendered  by  the 
testamentary  executors  of  C.  F.  Girod  to  the 
Court  of  Probates  in  1817,  except  the  individ- 
ual claims  of  the  said  two  executors,  and  the 
judgments  obtained  on  them. 

"  8.  The  heirs  of  Claude  Francois  Girod, 
with  the  exception  of  Nicolas  Girod  and  Jean 
Francois  Girod,  Junior,  resided  in  Europe. 

"4.  All  the  legatees  of  Claude  Francos 
Girod  resided  in  Europe,  except  the  Pariah 
Church  of  Assumption,  Franchise  Willi,  Fran- 
coise,  the  daughter  of  Rosette  Celan,  the  wife 
of  Mellion,  and  Pauline  and  Dominick,  who 
resided  in  Louisiana. 

"5.  The  lots  of  which  Nicolas  Girod  hat 
made  a  donation  to  the  Poydras  Asylum  wen 
worth,  at  the  'time  of  said  donation,  $35,000. 
or  thereabouts. 

"6.  Nicolas  Girod  always  resided  in  Loui- 
siana, and  never  went  to  Europe  after  ha 
settlement  in  this  city  under  the  Spanish  go* 
ernment. 

"7.  All  the  letters  mentioned  in  the  printed 
answer,  from  pp.  27  to  88  inclusive,  are  ad- 
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mined  to  be  genuine,  and  the  translations  of 
parts  thereof,  in  said  answer,  are  admitted  to 
be  correct;  but  the  complainants  will  require 
complete  translations  of  them  to  be  prepared, 
and  they  reserve  the  right  of  objecting  to  their 
admissibility  on  other  grounds,  if  any  they 
have. 

"8.  Hyppolite  Pargoud  was  brought  to 
Louisiana  by  his  uncle,  Jean  Francois  Girod, 
Jr.,  and  has  resided  with  him  in  Ouachita  up 
to  the  year  1821,  when  said  uncle  went  to 
Paris. 

"  9.  The  residence  of  M'me  Adam,  of  M'me 
Quetand,  and  of  Jacqueline  Poidebard,  the 
wife  of  Joseph  Rivolet,  was  at  ThSnes,  in 
Savoy. 

' '  10.  The  age  of  Jean  Francoise  Girod,  Jr. , 
now  residing  at  Paris,  is  seventy-two.  He  is 
unmarried.  He  has  no  other  heirs-at-law  ex- 
cept the  complainants,  and  some  relatives  of 
the  same  degree,  or  their  legal  representatives. 
He  is  on  good  terms  with  the  complainants, 
and  he  and  Hyppolite  Pargoud,  the  attorney 
in  fact  of  the  complainants,  are  intimate 
friends,  and  Antoine  Miehoud  is  his  attorney 
in  fact.  "" 

"  11.  The  two  acquittances  of  M'mes  Par- 
good  and  Adam,  mentioned  in  the  answer,  and 
since  deposited  in  court,  are  admitted  to  be 
genuine,  and  the  said  complainants  were,  in 
executing  them,  authorized  and  assisted  by 
their  husbands. 

•'  12.  Hyppolite  Pargoud  is  a  man  of  good 
business  habits,  attentive  and  intelligent.  He 
visited  his  family  in  1827  and  1885,  but  at  each 
visit  stayed  but  a  very  short  time  with  them. 
In  1887  he  obtained  a  power  of  attorney  from 
his  mother,  authorizing  him  to  claim  and  re- 
cover her  share  in  the  estate  of  Claude 
Francois  Girod.  It  was  shown  to  Antoine 
Miehoud,  to  be  by  him  attested  or  legalized,  as 
Sardinian  consul,  but  it  was  not  made  use  of. 
Hyppolite  Pargoud  demanded  and  obtained 
532*]  another,  which  was  executed  'before  a 
notary  public  on  the  18th  of  May,  1840.  From 
Ihe  time  he  received  the  first  power,  he  made 
no  secret  of  his  intention  of  bringing  a  suit 
against  his  uncle  Nicolas,  and  after  receiving 
the  second  power,  when  making  the  inventory 
at  Lafourche,  where  he  was  present,  he  said, 
that  if  there  had  been  a  will  or  testament  made 
by  bis  said  uncle,  he  would  have  sued  his  suc- 
cession in  the  name  of  his  mother. 

"  18.  The  letters  which  have  been  hereto- 
fore deposited  by  the  defendants  in  the  hands 
of  the  clerk  of  the  court  are  genuine,  and  all 
signed  by  the  parties  in  whose  names  they  are 
written.  But  the  complainants  reserve  all 
other  objections  to  their  admissibility,  and  if 
they  are  admitted  in  evidence,  they  must  be 
translated. 

"14.  The  will  of  Nicolas  Girod  was  not 
known  when  the  said  inventory  was  made  at 
Lafourche;  it  was  discovered  to  exist  some- 
time thereafter. 

'•  15.    By  the  laws  of  the  Duchy  of  Savov, 
.  Hyppolite  Pargoud   is  a  forced  heir  of   his 
mother,  Peronne  Bernardine  Pargoud,  one  of 
the  complainants. 

"16.  Nicolas  Girod  was  the  eldest  of  the 
family.    He  was years  old  when  he  died. 

"17.  In  November,  1888,  Nicolas  Girod 
made  a  present  to  Philippine  Poidebard,  his 
Howabo  4  U.  8.,  Book  11. 


niece  (widow  Nicoud),  of  the  sum  of  8,240 
francs,  equal  to  $648;  and  in  March,  1884,  he 
made*  her  another  present  of  22,000  francs, 
equal  to  $4,400,  both,  which  presents  she 
received. 
(Signed)  "J.  P.  Benjamin, 

"  For  complainants." 

And  on  the  29th  of  April,  1844,  the  follow- 
ing admissions  of  defendants  were  filed. 

Admissions  of  Defendant*. 

"  Pabooud  «.  MlCHOUD. 

"1.  Denise  Philippine  Poidebard,  the 
widow  of  Pierre  Nicoud,  died  in  August,  1841, 
leaving  three  legitimate  children,  viz. :  Benoite 
Colline  Nicoud,  Maurice  Emilie  Nicoud,  and 
Jeannie  Benoite  Nicoud,  the  last  of  whom  is  a 
minor;  Jean  Berger  is  her  tutor.  All  these 
parties,  as  well  as  Louis  Joseph  Poidebard, 
never  where  in  the  United  States. 

"2.  The  allegations  in  the  answer  of  Jean 
Firman  Pepin,  as  syndic  of  Jean  Francois 
Girod,  Jun.,  concerning  the  transmission  of  the 
latter's  interest  in  the  subject  matter  of  this 
suit,  are  correct,  viz.:  that  Pierre  Nicolas 
Girod  died  at  New  Orleans  on  the  1st  of  Sep- 
tember, 1841,  leaving  a  testament,  by  act,  be- 
fore Joseph  Cuvillier,  notary  public,  of  the  6th 
of  February,  1841,  by  which  be  bequeathed  all 
his  property  to  the  said  Jean  Francois  Girod, 
Jun.,  his  brother;  the  said  Jean  Francois 
Girod,  Jun.,  made  a  cession  of  property  in  the 
District  Court  of  the  First  Judicial  District,  on 
the  25th  of  January,  1842;  that  thereby  Ihe 
interest  of  both  Pierre  'Nicolas  and  [*533 
Jean  Francois  Girod,  Jr.,  is  vested  in  the 
creditors  of  the  said  Jean  Francois  Girod,  Jr., 
and  that  said  Jean  Firman  Pepin  is  the  syndic 
of  the  said  creditors. 

"8.  All  the  property  described  in  the  inven- 
tory of  the  estate  of  Nicolas  Girod,  as  being  sit- 
uated in  the  second  municipality, is  derived  from 
the  estate  of  Claude  Francois  Girod.  Nicolas 
Girod  never  improved  this  property,  but  leased 
it  to  John  F.  Miller,  by  two  acts  passed  before 
L.  T.  Caire,  notary  public,  on  the  9th  of  May, 
1829,  and  the  80th  of  April,  1831;  each  of 
these  leases  is  for  the  space  of  twenty  years, 
and  for  an  annual  rent  of  $3,000. 

"4.  The  age  of  Jean  Baptiste  Deian,  aine, 
is  sixty-seven  years,  and  that  of  Claude  Gurlie, 
seventy-two  years.  The  former  is  a  native  of 
New  Orleans,  the  latter  has  resided  in  New 
Orleans  forty-eight  years,  and  was  intimate 
with  Nicolas  Girod  as  early  as  1814. 

"5.  Nicolas  Girod  never  cultivated  or  oc- 
cupied any  of  the  lands  mentioned  in  the  bill 
as  situated  on  Bayou  Lafourche,  except  the 
plantation,  but  made  levees  on  those  lands. 

"6.  The  Bouvard  family  resided,  in  1818. 
and  has  ever  since  been  residing,  at  or  near 
Bordeaux,  in  France. 

"  7.  The  age  of  Etienne  Rivolet,  one  of  the 
legatees  of  N.  Girod,  is  forty  years.  He  is  not 
related  to  the  Girod  family,  except  by  his 
brother,  who  married  Jaqueline  Poidebard, 
one  of  the  nieces  of  Claude  Francois  Girod,  the 
testator,  and  who  is  therefore  his  sister-in- 
law. 

(Signed)         "Mazureau,  for  defendants." 

And  on  the  29th  of  April,  the  following  was 
offered  in  evidence  and  filed: 

69  1089 


Digitized  by 


Google 


Supreme  Court  of  the  United  States. 


im 


"United  States  Circuit  Court. 


h 


Chancery 


"Widow  Parooud  and  others, 

». 
Antoine  Michoud  and  others. 

"Admuunont  and    Agreement*    between    the 
Partiet. 

"  1.  Admitted  that  one  Joseph  Gaubuan, 
and  one  —  Corrino,  witnesses  on  the  part  of 
the  defendants,  would,  on  .being  examined 
upon  their  oaths,  declare,  that  it  was  to  the 
perfect  previous  knowledge,  and  with  the  con- 
sent and  authorization  of  Jean  Francois  Girod, 
.Tun.,  one  of  the  testamentary  executors  of 
Claude  Francois  Girod,  that  Simon  Laignel 
did  bid  and  become  the  purchaser,  at  the  pub- 
lic sale  made  by  the  register  of  wills,  in  the 
city  of  New  Orleans,  of  the  faubourg  and  city 
property  belonging  to  said  Claude  Francis 
Girod,  after  his  death;  and  further,  that  it  was 
also  to  the  perfect  knowledge,  and  with  the 
consent  and  authorization  of  said  Jean  Francois 
Girod,  that  afterwards  the  said  Simon  Laignel 
sold  the  same  property  to  Nicolas  Girod,  the 
co-testamentary  executor  of  said  Jean  Francois. 
534*1  *"2.  All  objections  arc  waived,  which 
might  nave  been  made  in  consequence  of  the 
answers  of  the  defendants,  to  whom  interroga- 
tories have  been  administered  and  propounded, 
being  sworn  to  before  Justice  Jackson :  and  it 
is  agreed  that  the  said  answers,  so  sworn  to, 
shall  have  the  same  force  and  effect  as  if  they 
had  been  sworn  to  before  the  proper  officer. 
(Signed)  "L.Janin. 

"  New  Orleans,  29th  April,  1844." 

On  the  29th  of  July,  1844,  the  court  made  a 
decree,  of  which  the  following  is  a  copy. 

"  This  cause  came  on  to  be  heard  this  term, 
and  was  argued  by  counsel;  and  thereupon, 
upon  consideration  thereof,  it  is  ordered,  ad- 
judged and  decreed,  as  follows:  That  the 
plaintiffs  are  the  residuary  legatees  of  Claude 
Francois  Girod,  deceased,  in  the  following 
proportion,  viz.  Pcronne  Bernardine  Girod,  the 
widow  of  Jean  Pierre  Hector  Pargoud,  for  one 
eighth ;  Rosalie  Girod, the  widow  of  Louis  Adam, 
for  one  eighth;  Francoise  Peronne  Quitand,  the 
wife  of  J.  A.  Allan),  for  one  forty-eighth; 
Marie  Philippine  Rose  Quitand.  for  one  forty- 
eighth;  Marie  Bernard  Quitand,  for  one  forty- 
eighth;  Louis  Joseph  Poidebard.  for  one  forty- 
eighth;  Benoite  Colline  Nicoud,  for  two  two- 
hundred  and  eighty -eighths;  Maurice  Emilie 
Nicoud  and  Jenny  Benoite  Nicoud,  represented 
by  Jean  Berger,  their  tutor,  each  for  two  two- 
hundred  and  eighty-eighths;  Jean  Francois 
Girod,  the  nephew,  in  nis  own  right,  and  as 
testamentary  heir  of  Pierre  Nicolas  Girod,  his 
brother,  ana  represented  by  Jean  Firman  Pe- 
pin, the  syndic  of  his  creditors,  for  one  twen- 
tieth; and  Francoise  Clementine  Girod,  wife  of 
Pierre  Francois  Pernond,  for  one  fortieth. 

"That  the  adjudication  of  landed  property, 
with  the  slaves  thereto  attached,  situated  on 
Bayou  Lafourche,  made  on  the  18th  of  Febru- 
ary, 1814,  to  Charles  St.  Felix ;  the  retrocession 
of  said  property  bv  said  Charles  St.  Felix  to 
Nicolas  and  Jean  Francois  Girod,  on  the  23d 
of  February,  1814;  the  adjudication  of  the 
property  situated  in  the  parish  of  Orleans, 
made  to  Simon  Laignel  on  the  9th  of  April, 
1914,  and  the  notarial  seal  made  to  the  same 
on  the  26th  of  April,  1814,  in  pursuance  of  said 

1090 


adjudication;  and  the  conveyance  of  said  prop- 
erty to  Nicolas  Girod,  of  the  28th  of  April, 

1814,  be  set  aside  and  annulled,  saving,  bow- 
ever,  the  just  rights  of  third  persons,  to  whom 
two  tracts  of  land  on  Bayou  Lafourche,  two 
slaves,  and  a  piece  of  ground  in  the  city  of  New 
Orleans  were  conveyed  by  the  said  Nicolas  Girod 
in  his  lifetime,  as  appears  from  the  admiaaoiis 
in  the  pleadings. 

"  That  the  dative  testamentary  executors  of 
the  late  Nicolas  Girod  do  execute  to  the  plaint- 
iffs, or  to  their  legal  representatives,  good  and 
valid  notarial  conveyances  and  assignments  of 
such  undivided  portions  of  the  aforesaid  prop- 
erty as  correspond  to  the  proportions  in  which 
•they  are  residuary  legatees  of  the  late  [*535 
Claude  Francois  Girod,  as  hereinbefore  de- 
clared; which  conveyances  and  assignments 
are  to  be  settled  by  Duncan  N.  Henneo,  as 
master  in  chancery  of  this  court,  in  the  event 
of  a  difference  between  the  parties  in  relation 
thereto. 

"And  for  greater  certainty,  it  is  hereby  de- 
clared, that  the  property,  of  which  undivided 
portions  are  to  be  conveyed  and  assigned  to  the 
plaintiffs  as  aforesaid,  is  all  the  property  and 
slaves  which  were  inventoried  in  the  parishes 
of  Ascension,  Assumption,  and  Lafourche  In- 
terior, after  the  death  of  said  Nicolas  Girod,  as 
belonging  to  his  estate;  and  all  the  properly 
which  was  inventoried,  after  the  death  of  said 
Nicolas  Girod,  as  situated  in  the  Municipality 
No.  2  of  the  city  of  New  Orleans,  including 
the  property  which  is  an  alluvion,  and  accessory 
to  the  property  derived  from  the  estates  of 
Claude  Francois  Girod,  was  abandoned  to 
Nicolas  Girod  by  the  heirs  of  Bertrand  Gravisr, 
by  an  act  of  compromise  executed  on  the  20th 
day  of  March,  1823,  and  also  the  house  and 
lot  situated  at  the  corner  of  St.  Louis  and 
Chartres  streets,  in  Municipality  No.  1  of  the 
city  of  New  Orleans. 

"That  the  account  filed  by  Nicolas  Girod 
and  Jean  Francois  Girod,  in  the  Court  of  Pro- 
bates of  the  parish  of  Orleans,  in  May.  1817,  be 
opened  and  set  aside;  that  the  sum  of  $40, 
418.09,  claimed  by  Nicolas  Girod  in  said  ac- 
count, and  the  sum  of  $8,258.20.  claimed  or 
Jean  Francois  Girod  for  himself  in  said  account, 
be  disallowed  and  rejected;  that  the  two  jade 
ments  which  were  obtained  in  the  Parish 
Court  of  the  parish  of  Orleans,  in  the  year 

1815,  for  the  aforesaid  two  sums  of  $40,418.00 
and  $8,253.20,  be  declared  satisfied,  and  that 
no  allowance  be  made  to  the  defendants  on  ac- 
count of  said  judgments. 

"That  the  two  acquittances  and  release* 
given,  in  1817.  by  the  plaintiffs,  Madame  Adam 
and  Madame  Pargoud,  to  Jean  Francois  Girod. 
be  set  aside,  and  be  allowed  no  other  force  or 
effect  than  as  ack  now  ledgments  of  the  receipt  by 
Madame  Pargoud  for  5,242.75  francs,  and  br 
Madame  Adam  for  the  sum  of  10,242  francs 
75c.,  making  respectively  the  sum  of  $975.15 
and  $1,905.15  in  the  currency  of  the  United 
States,  as  stated  in  said  receipt. 

"And  it  is  ordered,  that  a  reference  be  made 
to  the  said  master  in  chancery,  to  take  an  ac- 
count of  what  is  due  from  the  estate  of  Nicolas 
Girod  to  the  plaintiffs  on  account  of  the  prop- 
erty belonging  to  the  estate  of  Claude  Franca* 
Girod  and  alienated  by  said  Nicolas  Girod.  for 
rents  and  profits,  and  for  interest;  and  of  what 
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may  be  due  by  the  complainants  to  the  estate  | 
of  Nicolas  Girod,  for  payments  made  by  the  ' 
s»id  Nicolas  od  account  of  the  debts  of  the  said  I 
Claude  Francois  Girod,  and  of  the  legacies ! 
made  by  him,  and  of  permanent  improve- 
ments; and  in  taking  said  account,  said  master 
shall  charge  the  said  estate  with  the  value  of 
536*]  the  crop  "alleged  to  have  been  on  hand 
when  the  property  in  Lafourche  was  adjudi- 
cated to  Charles  St.  Felix,  with  interest  there- 
on; with  the  amounts  which,  by  the  aforesaid 
account  of  1817.  the  said  executors  acknowl- 
edged to  have  received,  or  for  which  they  con- 
sented to  become  responsible,  from  the  time  the 
same  were  received;  with  the  price  at  which 
the  two  tracts  of  land  on  Bayou  Lafourche  and 
the  two  slaves  were  sold,  and  which  are  men- 
tioned in  the  pleadings  as  having  heretofore 
been  sold,  with  interest  thereon,  from  the  time 
when,  according  to  the  bill  of  sale,  said  price 
was  payable;  with  the  sum  of  thirty-five  thou- 
sand dollars,  this  being  the  admitted  value  of  the 
price  of  the  ground  donated  by  Nicolas  Girod 
to  the  Female  Orphan  Asylum,  with  interest 
thereon  from  the  time  said  donation  was  made; 
with  the  rents  and  profits  of  the  plantation  and 
•laves,  the  house  at  the  corner  of  Chartres  and 
St.  Louis  streets,  and  the  property  in  Faubourg 
8t.  Mary,  now  called  the  Second  Municipality, 
from  the  adjudication  of  1814,  and  at  the  rate 
which  might  reasonably,  and  with  a  proper 
administration,  have  been  obtained  for  the 
same,  it  being  understood  that  from  the  years 
1828  and  1880,  when  the  property  in  Faubourg 
8t  Mary,  or  Second  Municipality,  still  undis- 
posed of,  was  leased  to  John  F.  Miller,  the 
rents  and  profits  thereon  are  to  be  charged  at 
the  rate  at  which  the  rent  was  stipulated  in  the 
lease  to  said  Miller. 

"And  the  said  master  shall  credit  the  estate 
of  Nicolas  Girod  in  said  account  with  the 
amount  with  which  said  executors  credited 
themselves  in  their  account  of  1817,  with  inter- 
esfthereon,  except  their  aforesaid  two  personal 
claims  of  $40,418.09,  and  $8,268.20;  with  any 
payments  that  have  been  made  on  account  of 
legacies  left  by  the  said  Claude  Francois  Girod, 
with  interest  thereon;  and  also  with  one  half 
of  the  rents  and  profits  of  the  plantation  and 
slaves  of  Bayou  Lafourche,  up  to  the  time 
when  Jean  Francois  Girod  sold  his  interest  in 
the  same  to  Nicolas  Girod,  the  plaintiffs  having 
in  their  bill  consented  to  abandon  the  half  of 
these,  rents  and  profits  supposed  to  have  been 
received  by  the  said  Jean  Francois  Girod;  and 
also  with  the  actual  cost  in  money  to  Nicolas 
Girod,  but  without  interest,  of  the  permanent 
v  improvements  made  by  said  Nicolas  Girod,  and 
still  in  existence,  on  the  lot  at  the  corner  of  St. 
Louis  and  Chartres  streets,  and  on  the  lands 
on  Bayou  Lafourche,  deducting  therefrom  the 
value  of  the  labor  of  the  slaves  of  the  said  plan- 
tation, and  of  the  materials  procured  from  the 
same,  and  making,  also,  proper  deductions  for 
the  diminution  in  value  of  said  improvements 
by  wear  and  tear;  and  all  the  interest  to  be 
charged  in  said  account  shall  be  so  charged  at 
the  rate  of  five  per  cent. 

"And  the  said  master  shall  compute  what 
amount  of  the  balance  so  to  be  found  against 
the  estate  of  Nicolas  Girod  shall  be  paid  to  each 
of  the  plaintiffs,  according  to  their  declared 
proportionate  interest  in  the  estate  of  Claude 
Uowabd  4. 


Francois  Girod,  and  said  balance  shall  be  paid 
to  them,  with  interest,  from  the  date  up  to 
which  the  'master's  report  may  present  [*537 
a  calculation  of  interest,  unless,  on  application 
of  the  parties,  the  court  shall  otherwise  direct; 
and  said  payment  shall  be  made  by  the  dative 
testamentary  executors  of  Nicolas  Girod,  out 
of  the  funds  of  said  estate,  in  preference  to  any 
legacies.  And  for  the  better  discovery  of  mat- 
ters aforesaid,  the  parties  are  to  produce  before 
the  said  master,  upon  oath,  all  books,  papers, 
and  writings,  in  their  custody  or  power,  relat- 
ing thereto,  as  the  said  master  shall  direct. 
And  the  said  master  shall,  when  necessary,  ex- 
amine said  parties  upon  written  interrogatories. 

"And  it 'is  further  ordered,  that  the  said 
dative  testamentary  executors  pay  out  of  the 
funds  of  said  estate  the  costs  of  this  suit  which 
have  hitherto  accrued.  And  it  is  further  or- 
dered, that  either  party,  if  so  advised,  be  at 
liberty  to  apply  to  the  court  for  a  partition  in 
kind,  or  by  sale  of  the  above  mentioned  real 
estate  of  Nicholas  Girod.  And  all  further  di- 
rections are  reserved  until  the  master  shall  bring 
in  his  report. 

"  Decree  signed,  July  80th,  1844. 

(Signed)   "Titko.  H.  McCaleb,    [sisal.] 

"United  States  Judge." 

From  this  decree  the  defendants  appealed  to 
this  court. 

The  cause  was  argued  by  Mr.  Bwtit  for  the 
appellants,  and  Mr.  Janin  for  the  appellees. 

The  following  is  a  synopsis  of  the  argument 
of  Mr.  Euttu  for  the  appellants: 

The  facts  necessary  to  an  understanding  of 
this  case  are  few  ana  not  complicated;  most  of 
them  are  admitted  In  the  answer,  and  others  are 
established  by  documentary  evidence. 

The  action  is  founded  on  an  alleged  pur- 
chase of  the  effects  of  the  succession  of  Claude 
Girod  by  his  executors. 

Claude  Girod  died  in  1813,  leaving  a  will 
made  in  1812. 

The  sales  complained  of  took  place  in  1814. 

The  commencement  of  the  adverse  possession, 
and  the  uninterrupted,  exclusive,  and  notori- 
ous enjoyment  of  the  revenues  of  the  estates 
being  fixed  by  the  complainants'  own  bill,  we 
proceed  at  once  to  the  matters  of  defense  which 
those  facts  present,  and  which  are  set  forth 
formally  in  the  answer. 

1.  The  first  ground  of  defense  is  the  entire 
want  of  equity  in  the  complainants'  case,  aris- 
ing from  the  silence,  acquiescence,  and  laches 
of  the  complainants  since  1814. 

The  principles  on  which  courts  of  equity  re- 
fuse their  assistance  t*  parties  under  circum- 
stances like  the  present  are  familiar  to  the  court. 
The  most  recent  cases  are  the  following:  Me- 
Knight  v.  Taylor  (1  Howard,  168);  Bowman  ▼. 
Walthen  (1  Howard,  193);  Smith  v.  Clay  (8 
Brown's  Ch.  R,  640,  n.);  Stearnt  v.  Page  (1 
Story.  215);  Oile*  v.  Baremore  (5  Johns.  Ch. 
R.,550);  •  Piatt  v.  Vatlier  (9  Peters's  r»538 
R.,  417);  Story's  Equity,  sees.  1519, 1520,«<«eg; 
Fonblanque's  Equity(last  edition),  notes  to  Book 
1,  ch.  4,  sec.  27. 

2.  The  allegations  and  evidence  adduced  by 
the  complainants  are  not  reasonably  definite  as 
to  the  time,  occasion  and  circumstances  of  the 
alleged  concealment,  misrepresentation,  and 
frauds;  nor  is  any  account  given  of  the  time  of 
the  discovery.    Of  the  fact  of  the  adverse  pos- 
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session,  it  is  not  even  alleged  in  terms  that  the 
plaintiffs  were  ignorant;  the  allegation  of  igno- 
rance of  the  real  situation,  &c,  is  not  sufficient 
for  a  court  of  equity  to  base  its  action  upon. 
(Steam*  v.  Page,  1  Story's  R.,  215.) 

The  allegations  of  ignorance,  concealment, 
&c. ,  are  expressly  denied  and  put  at  issue  by 
defendants. 

By  the  testimony  of  J.  F.  Girod,  J.  M.  Gi- 
rod,  Michoud,  and  Rivolet,  receipts,  &c.,  the 
fact  of  knowledge  is  put  beyond  a  reasonable 
doubt. 

8.  The  allegations  of  the  complainants  in 
their  amended  Dill  afford  strong  evidence  that 
the  relief  sought  by  them  will  not  be  a  matter 
of  equity,  but  a  speculation  upon  events. 

The  will  of  the  testator,  Nicolas  Girod,  and 
the  large  amount  of  legacies,  was  the  cause  of 
the  suit,  not  the  injustice  and  wrongs  of  1814. 

The  release  of  the  co-executor,  J.  F.  Girod, 
and  their  conduct  towards  him,  point  to  the 
same  conclusion.  He  is  rich  and  alive.  The 
chances  of  inheritance  offer  agreater  benefit 
than  the  result  of  litigation.  They  acquiesce, 
discharge  him,  and  await  his  bounty.  N.  Gi- 
rod is  dead,  and  all  their  vials  of  wrath  are 
opened  upon  his  grave. 

4.  The  defendants  rely  upon  prescription  as 
a  defense. 

There  is  a  marked  difference  between  pre- 
scriptions and  statutes  of  limitation.  The 
former  create  rights;  the  latter  merely  reach 
remedies,  and  in  a  very  qualified  and  artificial 
manner. 

Prescription  is  a  manner  of  acquiring  prop- 
erty and  of  discharging  debts  by  the  effect  of 
time.  It  is  a  title  as  much  so  as  that  of  inherit- 
ance or  sale  is.  All  are  on  the  same  footing, 
and  a  court  can  no  more  interfere  with  rights 
under  the  one  than  under  the  others.  (Louisi- 
ana Code,  3421;  Code  of  1809,  p.  482,  art.  82.) 

By  the  civil  law,  prescription  is  a  mode  of 
extinguishing  obligations,  and  is  classed  with 
payment,  novation,  &c.  The  obligation  itself 
is  extinguished  in  faro  conscientia,  as  well  as 
inforo  legis.  (Louisiana  Code,  art.  2126;  Code 
of  1809,  p.  286,  art.  134;  Troplong  on  Prescrip- 
tion, c.  1,  sees.  2,  31 ;  Code  Napoleon,  1234, 
2219;  Institutes  of  the  Civil  Law  of  Spain,  p. 
108.  lib.  2,  tit.  2.  p.  108.) 

Under  the  civil  law,  from  motives  of  public 
policy,  great  weight  in  matters  of  property  is 
given  to  possession.  The  oldest  legal  maxims 
of  which  we  have  record  establish  the  princi- 
ples, which  modem  nations,  so  far  from  devi- 
ating from,  have  rather  restricted.  The  policy 
539*]  *has  stood  the  Jest  of  experience  and 
of  time.  Possession  is  at  once  the  object,  the 
attribute,  and  the  proof  of  property;  heDce  it 
forms  the  basis  of  a  title,  that  of  prescription. 

Nicolas  Girod  purchased  and  possessed  the 
estates  mentioned  in  the  bill  since  1814. 

He  acquired  to  them  a  complete  title,  by  pre- 
scription, under  the  laws  of  Louisiana.  His 
acts  of  conveyance  were  public  and  authentic, 
and  duly  recorded  in  the  proper  offices.  There 
are  several  articles  of  the  Code  providing  pre- 
scriptions, which  cover  this  case.  Article  2218. 
and  204,  p.  302,  of  the  Code  of  1809,  provide, 
that  in  all  cases  in  which  the  action  of  nullity 
or  of  rescission  of  an  agreement  is  not  limited  to 
a  shorter  period  by  a  particular  law,  that  ac- 
tion may  be  brought  within  ten  years.  In  cases 
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of  error  or  deception,  the  time  of  the  prescrip- 
tion dates  from  the  day  on  which  either  wis 
discovered.  In  this  case,  there  was  no  secrecy 
or  concealment,  and  there  could  be  no  <umot- 
ery,  in  relation  to  the  fact  of  the  sates  to  K. 
Girod.  The  properly  was  not  kept  concealed 
under  the  name  of  a  third  person,  bnt  in  his 
own,  and  placed  on  the  public  record  as  be- 
longing to  him.  The  adverse  possession  alone 
was  full  notice  to  the  complainants.  It  wii 
sufficient  to  put  them  on  the  inquiry,  and  they 
had  all  the  means  of  information  to  lead  them 
to  a  knowledge  of  the  facts,  and  in  law  are 
deemed  consonant  of  them.  (Sugden  on  Vend- 
ors, 542;  1  Atkyns,  489  ;1  Johns.  Ch.  R..  287; 
2  Binney,  468;  15  Johns.  R,  555;  WiUi*mv. 
Watkiiu,  8  Peters,  52;  10  Peters,  222,  228: 1 
Howard.  196 ;  see  also  the  opinion  of  Pothieroa 
prescription,  as  affecting  absentees.  Treatise  on 
Obligations,  No.  649;  Institutes  of  the  Ciril 
Law  of  Spain,  lib.  2,  tit.  2,  p.  108.) 

The  only  fraud  in  relation  to' the  sales  which 
can  be  pretended  is,  that  the  executors  pur- 
chased at  the  public  sales.  This  fact,  if  it  wu 
so,  is  as  apparent  when  the  titles  were  put  in 
their  names  as  it  is  now. 

But,  if  the  only  fraud  in  the  sales  arises  from 
the  incapacity  of  the  party  to  purchase,  the 
prescription  of  the  article  8507  applies  with 
great  force.  That  provides  that  the  action  of 
nullity,  or  rescission  of  contracts,  testaments, 
or  other  acts  for  the  rescissions  of  partitions, 
<&c.,  is  prescribed  by  five  years  against  persons 
living  in  the  State,  and  ten  years  against  ab- 
sentees. 

Is  not  the  agreement  between  J.  F.  Girod 
and  Me.  Pargoud,  of  November  10, 1817,  aeon 
tract — an  act?  Is  it  not,  under  the  decisions 
of  our  courts,  a  partition?  It  is  stated  in  the 
instrument  that  it  is  for  her  share  in  the  suc- 
cession reduced  into  movable  effects,  mobHitt, 
turned  into  money.  "  Whatever  may  be  the 
form  of  the  act,  it  is  well  settled  that  every  first 
settlement  between  heirs  or  partners,  by  which 
a  state  of  indivision  is  terminated,  is  in  sob- 
stance  a  partition,"  say  the  Supreme  Court 
And  an  action  to  set  aside,  on  the  ground  of 
lesion  and  fraud,  an  agreement  by  which  rix 
•slaves  were  given  in  consideration  f*540 
of  a  relinquishment  on  the  part  of  an  heir  of 
all  her  right  and  interest  in  the  succession  of 
her  mother,  in  favor  of  her  father-in-law,  was 
held  to  be  barred  by  the  prescription  of  five 
years  under  this  article  8507.  (See  8  Robin- 
son's R.,  817;  14  Louisiana  R.,  22;  15  1M., 
517;  16  Ibid. ,  252;  Tippet  and  Husband  v.  Jot.) 
Here  the  court  hold  that  even  fraud  fa  pre- 
scribed against  under  this  article,  without  any 
reference  as  to  the  time  of  the  discovery  of  it 

The  prescription  of  actions  for  lesion,  in  con- 
tracts generally, «  only  four  year*.  (Code,  1870.) 
There  is  another  prescription  which  protect) 
the  defendants — that  of  twenty  years  under  t 
just  title:  that  is,  a  title  by  which  property  can 
be  transferred.  (Louisiana  Code,  8442;  'Code 
of  1809,  p.  488,  arts.  60-72.) 

After  the  10th  of  November,  1817.  the  date 
of  the  receipt  of  the  funds  of  the  succession,  in 
which  it  is  stated  that  the  property  is  mabSiti 
converted  into  money — there  was  nothing  to 
impugn  the  justice  of  the  title  .to  the  property 
sold,  which  could  not  be  affected  by  any  mil- 
appropriation  of  the  purchase  money.    Tins 
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would  constitute  a  claim,  and  give  rise  to  a 
personal  action,  which  would  not  affect  the  title 
to  the  property,  which  must  rest  on  the  state 
of  things  in  1814.  The  heirs  in  Europe  must  be 
considered  as  being  satisfied  with  the  price  the 
property  sold  for,  and  constituted  themselves 
creditors  for  their  respective  shares.  The  com- 
plaint that  they  have  been  wronged  out  of  the 
proceeds  presupposes  that  the  sales  were  made; 
sod  though  it  may  or  ["may]  not  be  true  that 
they  have  been  hardly  dealt  with,  as  the 
complainants  allege,  it  by  no  means  follows  that 
the  property  was,  in  1814,  sold  or  purchased  in 
bad  faith.  In  matters  of  prescription  by  pos- 
session, good  faith  is  presumed;  bad  faith,  in  a 
possession,  must  be  proved.  (Art.  8447.);  on 
the  form  of  the  title,  see  Toullier,  Vol.  VIII.,  No. 
508.  509,  art.  3458,  et  seq.;  Merlin,  Questions 
de  Droit,  terbo  Mineur. 

There  is  a  statute  on  this  subject'  which 
clearly  points  out  the  policy  of  the  law,  which 
is  decidedly  ugainst  stale  claims,  and  reduces 
the  prescription  in  previous  sales  to  administra- 
tors, executors,  &a,  to  two  years  from  its  pass- 
age, and  recognizes  their  right  to  purchase  in  all 
cases  in  which  they  have  an  interest  in  the  prop- 
erty sold,  as  heirs,  legatees,  or  partners.  This 
law  is  very  important  in  the  consideration  of 
this  case.  (Laws  of  Louisiana  of  1840,  p.  123, 
No.  112,  passed  on  the  28th  of  March,  1840.) 

5.  The  answer  contains  an  argument  on  the 
facts.  The  letters  offered  by  defendants  are 
found  at  pp.  200-215:  theanswers  under  oath 
from  pp.  91  to  101.  The  most  important  dep- 
osition, that  of  the  co-executor,  J.  F.  Girod, 
taken  in  Paris,  at  p.  139.  It  was  offered  in  evi- 
dence by  the  complainants. 

The  complainants  call  upon  the  defendants 
to  explain  all  the  affairs  of  this  succession, 
which  was  opened  in  1813.  The  defendants 
541*1  *are  all  strangers  to  them.  They  are 
the  dative  executors,  appointed  by  the  Court  of 
Probates,  and  not  by  the  will  of  the  testator 
and  legatees.     (Vide  the  will.) 

Why  did  they  not  call  upon  him  who  alone 
could  give  them  information — upon  N.  Girod, 
in  his  lifetime? 

But  they  called  upon  J.  F.  Girod,  the  co-ex- 
ecutor of  Claude  Girod,  and  the  alleged  con- 
federate in  these  marvelous  frauds.  Let  his 
deposition  speak.  Does  he  say  the  sales  were 
fraudulent,  or  that  his  co-heirs  were  wronged? 
It  is  decisive  of  the  case.    One  sentence  alone 

"Then  (1817)  it  was  that  N.  Girod,  who  had 
settled  the  estate,  handed  me  a  copy  of  the  ac- 
count rendered  to  the  Court  of  Probates,  and  a 
copy  of  C.  F.  Girod's  testament,  and  it  was  on 
the 'faith  of  these  documents,  presented  to  the 
heirs  in  Europe,  that  I  paid  to  each  of  them 
and  to  the  legatees  what  accrued  to  them." 

J.  F.  Girod  was  sent  to  Europe  by  his  brother 
to  pay  the  heirs  who  resided  in  Savoy.  The 
act  in  the  bill  of  complaint,  signed  by  Me. 
Pargoud,  was  made  at  Annecv.  in  Savoy.  He 
met  his  brother,  the  priest,  in  Paris.  He  refused 
to  examine  the  accounts  in  Paris.  (Vide  his 
letter.)  The  account  on  which  the  heirs  were 
paid  by  J.  F.  Girod  is  found  at  length  at  pp. 
125-128;  the  will  of  Claude  Girod,  pp.  163, 
164.  In  the  account  are  stated  the  amounts  due 
N.  Girod  and  J.  F.  Girod,  namely,  of  $40,413.- 
09,  and  of  $8,253.20.  These  items  are  charged 
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as  paid,  and  the  succession  is  credited  with  the 

ftroceeds  of  the  property  sold.  The  account 
s  a  settlement  of  the  affairs  of  the  succession, 
on  which  the  payment  was  made  in  Savoy  in 
1817. 

A  strict  examination  of  the  evidence  must  re- 
sult in  the  conviction  of  an  entire  want  of  evi 
dence  to  establish  anything  like  fraud  on  the 
part  of  N.  Girod. 

There  are  some  matters  of  law  which  it  may 
be  well  to  consider  under  this  head. 

a.  By  the  will  the  executors  were  empow- 
ered to  sell,  without  the  intervention  of  justice, 
as  to  them  should  seem  best  for  the  interest  of 
the  absent. 

b.  The  executors  were  bound  to  cause  the 
property  to  be  sold.  (Code  of  1809,  p.  246,  arte. 
178,  174;  p.  174,  art.  128.) 

'«.  The  heirs  present  had  a  right  to  insist  on 
a  sale  for  cash.    (Ibid.,  p.  174,  art.  129.) 

d.  The  law  requires  the  estate  to  be  settled 
within  the  year,  where  it  can  be  done.  The 
possession  of  the  executor  does  not  continue 
after  a  year  and  a  day.  (Ibid.,  p.  244,  arts.  166, 
169,  178,  et  al.;  4  Martin's  R.,  340,  609;  Nor- 
wood's  case,  10  Ibid-.,  723.) 

«.  After  a  considerable  lapse  of  time,  the 
presumption  omnia  rite  acta  esse  applies;  be- 
sides, by  the  law  of  1834  (p.  128  of  pamphlet 
acts),  all  informalities  growing  out  of  a  public 
sale  by  a  'parish  judge,  or  other  public  [*542 
officer,  are  prescribed  by  the  lapse  of  five  years. 
(2  Robinson,  877;  16  Louisiana  Rep.,  554.) 

/  But  the  executors  did  not  sell ;  the  judge 
sold  at  public  auction,  and  in  the  most  public, 
fair,  trod  formal  manner. 

Code  of  1809,  pp.  174,  127-129.  The  judge 
sells,  not  the  executor  or  curator.  The  sale  was 
complete  without  any  act  of  the  executors.  (8 
Martin,  592.) 

g.  No  decree  of  the  court  was  necessary  to 
authorize  the  sale.  If  there  was,  one  must  be 
presumed  after  this  lapse  of  time:  for  the  judge 
himself  sold.  But  none  was  necessary.  (Com- 
mentary of  Gregorio  Lopez  on  Law,  62,  tit.  18, 
part  8.  which  treats  of  sales  made  by  execu- 
tors, and  only  requires  them  to  be  made  at 
auction. 

6.  The  decisions  of  the  Supreme  Court  went 
far  beyond  the  law  in  establishing  incapacities 
to  purchase  at  judicial  sales  under  the  old  laws; 
the  legislative  interpretation  of  1840,  before 
cited,  puts  this  fact  beyond  question.  In  in- 
terpreting the  Spanish  laws,  the  decisions  of 
the  Supreme  Court  of  Louisiana  are  very  unsafe 
guides,  as  everyone  knows  who  has  scrutinized 
them. 

It  is  a  great  mistake  to  suppose  that  pur- 
chases made  by  an  executor,  at  a  public  sale 
made  by  a  judge  of  the  property  of  a  succession, 
are  absolutely  null  and  void.  The  inhibition  is, 
at  best,  a  matter  of  precaution,  to  prevent 
abuse,  and  is  established  in  the  interest  of  the 
heirs,  and  for  their  benefit  exclusively.  The 
authorities  cited  by  the  complainants  prove  this 
beyond  question.  (18  Louisiana  R. ,  896.)  This 
they  may  renounce  or  enforce,  after  a  reason- 
able time,  according  to  their  own  peculiar  views. 
(Louisiana  Code,  art.  11;  7  Toullier,  562,  et 
seq.,  665,  et  seq.;  Sugden  on  Vendors,  ed.  of 
1834. 436. )  In  all  cases  where  a  purchase  is  made 
by  a  trustee,  it  is  optional  with  the  cestui  gve 
trust  to  set  it  aside.    (Story's  Equity,  sees.  322, 
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808.)  The  cestui  que  trust  has  a  right  to  set 
aside  the  purchase,  and  have  the  estate  resold, 
if  he  choose,  within  any  reasonable  time,  to 
dissent  from  the  purchase.  (5  Vesey,  678;  18 
Vesey,  600.) 

The  purchase  by  a  curator  or  trustee  ismalum 
prohibitum,  and  not  nudum  in  se.  (8  Toullier, 
sec.  5(7,  p.  718;  2Sugdenon  Vendors,  edition 
of  1886,  148:  notes  to  page  125,  No.  820.)  In 
Bandatt  v.  Ermington  (10  Vesey,  428).  the  fact 
of  the  purchase  was  not  clear,  the  possession  of 
Ermington  was  equivocal;  but,  in  all  cases 
where  there  is  a  continued  public  adverse  pos- 
session, the  parly  dissenting  must  apply  within 
a  reasonable  time  for  relief;  he  must  not  lie  by 
and  speculate  on  events.  (5  Vesey,  678  and 
680;  Newland  on  Contracts.)  . 

The  court  cannot  permit  the  parties  in  this 
case  to  speculate  on  we  chances  of  war.  The 
appraisement,  the  basis  of  the  mortuary  pro- 
ceedings, is  not  impugned,  nor  is  the  adequacy 
of  the  price.  The  complainants  were  satis- 
fied with  it,  even  in  1817.  They  have 
543*]*waited  until  the  growth  of  the  country 
has  given  an  increased  value  to  real  property, 
and  now  ask  the  court,  not  to  do  justice,  but 
to  accomplish  for  them  a  speculation.  Had 
Louisiana  been  reduced  to  colonial  vassalage, 
and  enjoyed  the  advantages  of  negrophilism,  or 
had  the  father  of  the  floods,  instead  of  adding 
to  the  extent  of  the  suburban  estates,  reduced, 
by  its  frequent  abrasions,  their  extent  and  val- 
ue, and  burdened  it  with  riparian  works  and 
charges,  we  should  have  been  held  accountable 
for  the  price — at  their  option  the  thing  or  the 
price,  as  it  is  most  advantageous  to  the  claim- 
ants. What  is  this  but  a  speculation  on  events, 
which  law  and  good  faith  repudiate? 

7.  There  has  been  a  ratification  of  the  sales 
by  receiving  the  price,  or  part  of  it.  This  is 
what  is  called  the  voluntary  execution  of  the 
contract  of  sales.  The  article  2252  of  our  Code, 
and  288  of  the  Code  of  1809,  p.  810,  say  it  is 
sufficient  that  the  obligation  be  voluntarily  ex- 
ecuted, to  throw  the  proof  of  ignorance  of  the 
party  ratifying  on  him  who  alleged  it.  Where 
there  is  an  execution  of  the  contract  by  receiv- 
ing the  price,  the  party  executing  it  is  presumed 
to  know  any  defects  or  grounds  on  wliich  it 
could  be  annulled,  and  ignorance  of  them  must 
be  proved,  which  can  be  very  easily  done 
where  there  has  been  any  misrepresentation  or 
deceit.  And  if  part  of  the  price  be  received, 
the  remedy  of  the  party  if  by  a  personal  action 
against  the  executor  or  trustee  for  any  abuse 
of  his  functions. 

(8  Toullier,  508-510.  518.  cit.  Merlin,  Ques- 
tions de  Droit,  verbo  Mineur.) 

The  case  of  Rita*,  relied  on  by  complainants, 
contains  no  new  doctrine.  The  question  there 
was,  whether  the  party  bad  received  part  of 
the  price  of  the  plantation  in  dispute  knowingly, 
that  is,  knowing  that  the  money  he  received 
came  from  the  sole.  The  court,  not  being 
satisfied  of  the  fact,  of  course  held  that  there 
was  no  ratification,  but  asserted  the  principle 
maintained  in  8  Toullier,  519,  art.  2252  of  the 
Louisiana  Code. 

The  law  never  permits  a  person  to  mislead 
another  by  his  silence,  where,  by  the  relations 
between  them,  he  is  bound  to  speak.  This 
property  had  been  sold,  the  executors  were  the 
agents  of  complainants,  the  accounts  were  be- 
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fore  them,  the  price  which  the  property 
brought  was  laid  before  them,  and  if  they 
thought  proper  to  receive  their  proportion, 
they  certainly  ratified  the  sales.  Their  chum 
for  a  further  portion  of  the  price  remain*  to 
be  considered.  (Story  on  Agency,  sec.  255,  and 
cases  cited.) 

The  application  of  these  principles  to  the 
payment  and  discharge  in  Europe,  as  explained 
in  the  testimony  of  J.  F.  Oirod,  requires  bo 
observation. 

8.  An  examination  of  the  articles  of  the 
Code  of  1809  cited  by  complainants  will  satisfy 
the  court  that  the  parish  judges  of  the  place 
where  the  property  was  situated  were  com- 
petent to  make  the  'inventories,  ap-  [*544 
praisements,  and  sales.  (Page  246,  art.  174; 
page  174,  art.  127-129.) 

The  French  text  of  art.  127,  cited,  put*  the 
matter  beyond  controversy — le  jugt  de  la 
paroisse  ou  det  parous**,  in  which  the  deceased 
had  property,  shall  make  the  inventory;  and 
art.  128  provides  that  the  judge  making  the 
inventory  shall  make  the  sales.  The  art.  1J7. 
p.  178,  refers  to  curators  appointed  by  a  judge. 
The  executor  is  appointed  by  the  wilt,  and  not 
by  the  judge. 

It  is  not  alleged  in  the  Dill  or  supplementary 
bills,  that  the  parish  judges  who  made  the  in- 
ventories and  sales  acted  without  authority,  ex- 
cept as  to  the  sale  of  the  land  in  the  parish  of 
Lafourche  Interior  by  the  judge  of  Assumption. 
Nor  is  it  alleged  that  the  Court  of  Probate*  of 
New  Orleans  was  without  jurisdiction  as  totbe 
settlement  of  the  executor's  accounts  and  liqui- 
dation of  the  succession. 

The  only  allegation  as  to  the  defect  of  juris- 
diction of  any  of  the  courts  is  found  in  the 
amended  bill  (p.  102),  in  which  it  is  chained 
that  the  Parish  Court  of  New  Orleans,  which 
rendered  the  two  judgmentsalleged  to  be  fraud- 
ulent, is  incompetent.  How  incompetent?  By 
reason  of  what?  Qtiare,  for  want  of  jurisdic- 
tion, or  for  want  of  proper  parties? 

Questions  of  jurisdiction,  under  the  oW  judi 
ciaf  system  of  Louisiana,  particularly  of  the 
courts  of  probates,  have  been  difficult;  and, 
after  this  lapse  of  time,  every  presumption 
must  be  in  favor  of  what  has  been  done  in 
courts  of  justice.  (2  Robinson's  R. ,  877 ;  Drentft 
case,  8  N.  S.,705.) 

As  to  the  undoubted  jurisdiction  of  the  court 
of  the  parish  and  city  of  New  Orleans,  which 
rendered  the  judgments  attacked  as  fraudulent. 
vide  Tabor's  case  (8  Martin,  N.  8.,  67«);6)lsr 
tin,  N.  8.,  676;  8  Ibid.,  241  and  705;  7  lb*. 
878.  The  Code  of  Practice,  enacted  in  18». 
vested  the  jurisdiction  in  the  courts  of  probue 
exclusively  of  all  claims  for  money  against  suc- 
cessions. 

The  jurisdiction  of  the  Court  of  Probates  of 
New  Orleans,  which  homologated  the  exec- 
utor's account,  not  having  been  questioned  a 
the  bill,  this  court  will  not  disturb  its  decreet, 
the  jurisdiction  existed  rations  materia,  the 
creditors  assented  thereto;  the  succession  wat 
solvent,  and  the  vesting  of  the  jurisdiction  in 
any  other  court  by  the  articles  quoted  is  merely 
a  matter  of  implication,  and  by  no  meant  ex- 
clusive. ( Vide  Tabor's  case,  cit  3  Martin,  X. 
S..  680.) 

9.  Respecting  the  effect  given  to  judgments 
homologating  proceedings,  tablcaus,  accounts. 
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Ac.  tide  6,  N.  8.,  188,  654;  11  Louisiana  R. 
571;  7  N.  8.,  183,  433;  4  Louisiana  R.,  174. 
The  settlement  established  by  the  judge  in  a 
judgment  against  a  curator  or  executor.  (Code 
of  1809,  p.  180,  art.  145.) 

As  to  the  appointment  of  a  denfensor  to 
represent  absent  heirs  in  suits  and  vacant  suc- 
cessions, vide  4  Martin,  666;  10  Martin,  17; 
545*]  *4  Louisiana  R.,  259;  6  Martin,  N.  8., 
17;  Seymour'*  case  (9  Louisiana  R.,  79). 

10.  Homologations,  like  other  judgments, 
most  be  annulled  by  a  judgment  of  the  court 
which  rendered  them.    (12 Louisiana  R.,  406.) 

Every  judgment  in  Louisiana  is  subject  to  an 
action  of  nullity,  but  it  must  be  brought  before 
the  court  by  which  the  judgment  was  rendered. 
(1  Louisiana  R.,  21;  Code  of  Practice,  article 
008.  and  note*.) 

If  the  court  would  not  give  the  party  relief, 
then,  and  only  then,  can  relief  be  sought  before 
the  courts  of  the  United  States.  The  doctrine 
established  by  this  court  in  the  Gaine*  case, 
concerning  relief  against  the  effect  of  a  will,  is 
similar  in  all  respects  to  that  which  is  here  in- 
voked. 

11.  It  appears  that  in  the  account  filed  by  the 
executors  ra  the  Court  of  Probates  of  New  Or- 
leans, and  exhibited,  with  the  will,  to  the  heirs 
in  Europe  by  J.  F.  Girod,  on  which  he  made 
the  payments  to  the  heirs,  were  two  sums  with 
which  the  executors  charged  the  succession  of 
Claude  Girod;  one  was  for  $40,413.09,  as  paid 
to  Nicolas  Girod;  and  the  other  was  for 
18.258.20,  paid  to  J.  F.  Girod.  The  sums  are 
stated  to  be  by  account  annexed,  approved  by 
the  judge.  (Vide  Code  of  1809,  p.  180,  article 
145.) 

The  complainants,  acting  uniformly  on  the 
principle  of  one  course  of  conduct  for  the  liv- 
mgand  another  for  the  dead,  have  discharged 
J. T.  Girod,  and  seek  to  make  N.  Girod's  suc- 
cession responsible  for  both  debts. 

It  appears  that  the  judge  of  the  Court 
of  Probates  did  not  approve  these  accounts 
against  the  succession  of  Claude  Girod  until 
they  had  been  litigated  on,  and  settled  judi- 
cially, in  a  court  of  law.  Judgments  were  ren- 
dered on  each  claim  in  the  court  of  the  parish 
and  city  of  New  Orleans;  on  that  of  N.  Girod 
on  the  5th  December,  1814,  and  on  that  of  J. 
P.  Girod  on  the  6th  May,  1815.  On  these 
judgments  the  vials  of  wrath  are  poured  forth 
by  the  complainants.     (Rec.,  163-182.) 

Recourse  is  had  to  conjecture,  when  nothing 
would  have  been  easier  than  to  prove  any  fact 
in  relation  to  these  judgments  by  J.  F.  Girod 
himself,  who,  so  far  from  being  interrogated 
concerning  these  debts,  is  provided  with  a  com- 
plete and  full  discharge. 

The  consequences  and  effect  of  this  discbarge 
of  the  plaintiff  in  one  of  the  suits,  and  the 
recipient  of  the  money  and  the  defendant  in 
the  other,  will  certainly  have  an  important 
bearing  on  the  equity  of  the  complainants'  case; 
and  the  absence  of  this  proof,  which  is  at  hand, 
will  show  that  they  rely  more  on  confusion  and 
conjecture  for  success  than  on  evidence. 

The  court  of  the  parish  and  city  of  New  Or- 
leans had  jurisdiction  of  the  cases,  as  has  been 
shown. 

An  objection  has  been  made,  that  there  were 
not  proper  parties.  What  prevented  an  execu- 
tor, who  had  a  disputed  claim  on  a  succession, 
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•establishing  in  an  ordinary  tribunal,  [*546 
as  the  laws  stood  before  the  Code  of  Practice? 
The  art.  137  (p.  248,  Code  of  1809)  gives  the 
power  of  one  executor  to  represent  the  succes- 
sion, where  there  are  more  than  one  executor 
who  has  accepted.  (Code,  1674;  vide  8  Martin's 
R,  247.)  The  appearance  and  answer  of  the  de- 
fensor of  absent  heirs  strengthens  the  validity 
and  fairness  of  the  proceedings. 

The  judgments,  being  valid  in  point  of  form, 
must  stand  until  they  are  annulled  and  declared 
void  by  a  proper  tribunal.  (7  Martin,  N.  8., 
257;  I!  Martin's  R.,  607;  5  Martin,  N.  8.,  664.) 

These  judgments  are  attacked  as  fraudulent. 
Unfortunately  for  the  complainants,  there  is  no 
circumstance  by  them  even  conjectured  which 
may  not  have  been  removed  by  evidence. 

The  testimony  and  evidence  on  which  these 
judgments  were  rendered  is  not  before  us:  but 
let  us  take  up  that  in  favor  of  N.  Girod,  which 
is  the  only  one  we  have  any  interest  in  main- 
taining, since  the  release  of  J.  F.  Girod. 

Claude  Girod  was  a  trader,  and  left  at  his 
death  various  accounts,  books,  papers,  &c, 
which  were  inventoried  at  his  death. 

He  had  transactions  with  his  elder  brother 
Nicolas,  who  was  a  merchant  at  New  Orleans. 
The  witnesses  examined  by  the  arbitrators  were 
Boussignes,  Pacaud,  Guillot,  and  J.  F.  Girod. 

The  arbitrators,  as  will  be  seen  by  the  reasons 
appended  to  each  item,  founded  their  opinion 
on  the  testimony  of  witnesses,  and  the  examina- 
tion of  books,  documents,  and  vouchers. 

It  is  complained  that  the  case  was  referred  to 
arbitrators;  was  it  not  a  case  of  old  and  compli- 
cated accounts?  (7  Peters,  625;  1  Martin's  Digest, 
verbo  Accounts,  405.) 

Arbitrators,  by  our  code,  are  to  decide  ac- 
cording to  the  strictness  of  the  law.  (Louisiana 
Code,  3077,  Code  of  1809,  p.  442,  art.  12;  Law 
of  1805,  verbo  Accounts;  1  Martin's  Dig.,  405.) 

The  interest  may  well  have  been  due.  Sup- 
pose that  C.  Girod,  in  his  books,  charged  in- 
terest on  his  accounts  with  his  brothers;  was  he 
not  bound  to  allow  it? 

The  prescription  may  have  been  proved  to 
have  been  interrupted  by  acknowledgment  and 

{>romises.  The  interruption  is  proved  positive- 
y  by  the  testimony  of  Guillot.  It  was  only  in 
the  case  of  Gddara  and  Urquhart,  in  1884,  that 
the  prescriptions  under  the  Spanish  law  were 
established.  In  LobdeW*  case  (7  Martin,  N  8., 
109),  the  Supreme  Court  held  that  the  prescrip- 
tion of  a  promissory  note,  under  the  Spanish 
law,  was  thirty  years.  It  is  a  mistake  that 
Claude  Girod  says  in  his  will  that  be  leaves  no 
debts  but  to  the  amount  of  $30,000.  He  says,  "I 
am  indebted  to  divers  persons  by  obligations, 
and  little  by  accounts,  in  a  sum  of  about  $80,- 
000."  He  may  have  meant  to  persons  other  than 
his  brothers  —  to  persons  put  of  his  family. 
Debts,  epecially  old  ones,  between  brothers, 
•are  lightly  thought  of  by  debtors;  but  [*547 
creditors  have  better  memories. 

The  declarations,  indeftnitive  as  these,  in  a 
man's  will,  are  bad  arguments  against  the  ex- 
istence of  a  debt,  and  no  proof  at  all. 

Nor  did  N.  Girod,  in  his  petition  for  the  sale 
of  the  property  of  Claude  Girod's  succession  in 
New  Orleans,  limit  the  legacies  and  debts  to 
$60,000.  He  says  the  amount  of  legacies  and 
debts  which  it  is  necessary  to  pay  without  de- 
lay is  that  sum,  or  thereabouts. 
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Several  of  the  persons  who  are  parties  to  these 
suits  are  still  living;  the  respectable  counsel  for 
the  plaintiff  is  still  at  the  bar,  and  the  gentle- 
men appointed  arbitrators  were  persons  whose 
characters  were  of  the  highest  consideration. 

But  this  court  will  enter  into  no  such  inquiry 
in  a  matter  in  which  the  presumption  is  omnta 
acta  rite  esse. 

Supposing  there  were  no  judgments,  were 
not  the  amounts  exhibited  to  complainants, 
when  the  payments  were  made  to  them,  and 
the  will,  with  its  contents,  shown  to  them, 
and  does  not  the  claim  for  these  amounts  re- 
solve itself  into  a  personal  action  to  recover 
money  unlawfully  retained,  as  they  allege ;  and 
is  not  an  action  of  this  kind  prescribed  by  ten 
years.according  to  complainants'  own  showing? 
(Ooddard's  case,  Louisiana  R.,  660.) 

It  is  believed  that  the  grounds  of  defense  to 
this  action  are  so  obvious  as  to  require  little  else 
from  the  court  than  an  examination  and  scru- 
tiny of  the  facts.  To  aid  in  this  examination, 
this  summary  has  been  prepared,  and  is  respect- 
fully submitted. 

Assignment  of  Error, 

The  appellants  assign  for  error  in  the  decree 
rendered  against  them  in  the  court  below — 

1.  That  there  is  a  total  want  of  equity  through- 
out the  complainants'  bill,  and  in  the  evidence 
adduced  in  support  of  it. 

2.  That,  under  the  evidence  and  allegations 
of  the  bill,,  the  complainants  have  no  claim 
in  a  court  of  equity,  by  reason  of  their  long 
silence,  laches,  and  asquiescence  in  the  acts 
complained  of  since  1814. 

3.  That  the  cause  of  action,  as  set  forth  by 
the  complainants,  is  barred  and  prescribed  by 
lapse  of  lime  under  the  laws  of  Louisiana. 

4.  That  the  disallowance  of  the  sums  of  $40,- 
418  and  of  $8,253,  and  the  decree  concerning 
the  judgments  for  said  amounts,  is  contradic- 
tory and  in  violation  of  law. 

5.  That  the  agreements  made  by  two  of  the 
complainants  with  the  defendant  in  1817  are 
valid,  obligatory,  and  conclusive  upon  the 
parlies;  that  the  declaration  of  the  co-executor, 
J.  F.  Girod,  has  the  same  effect. 

6.  That  the  discharge  of  J.  F.  Girod,  the  co- 
executor,  destroys  all  claim  in  equity  against 
the  defendants. 


•1     *Mr.  Janin,  for  the  appellees,  relied 
the  following  points  and  authorities: 


548 

upon 

1.  Although  the  will  authorized  the  execu- 
tors "  to  sell  the  property,  or  cause  it  to  be  sold, 
as  to  them  would  seem  best  for  the  heirs  of 
the  testator,  without  the  intervention  of  justice, " 
the  .Spanish  law,  then  in  force  in  Louisiana, 
yet  required  that  the  property  should  be  sold  at 
public  sale,  by  order  of  court,  and  after  thirty 
days'  advertisement.  (Qayoso  v.  Oareia,  1  Mar- 
tin's R.,  N.  S.,  324.) 

2.  A  succession  sale,  made  by  the  register  of 
wills  in  the  Parish  of  New  Orleans,  or  by  the 
parish  judges  in  the  country  parishes,  who  there 
perform  the  functions  of  the  register  of  wills 
(Code  of  1808,  p.  182,  art.  153),  is  null  and  void, 
if  not  preceded  bvan  order  of  the  Court  of  Pro- 
bates. (EUiott  v.  Labarre.  2  Louisiana  It.,  826.) 

3.  Probate  sales,  sheriff's  sales,  or  judicial 
sales  of  any  kind  can  be  set  aside  by  the  parties 
in  interest,  and  treated  as  nullities,  if  the  for- 
malities prescribed  by  law  are  not  complied  with. 
(Psyche  v.  Paradol,  6  Louisiana  R.,  866;  Mc- 
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Donough  v.  Cramer's  Curator,  9  Louisiana  R., 
and  cases  there  cited.) 

4.  The  Act  of  the  Legislature  of  Louisiint 
of  March  10,  1834,  by  which  certain  irregulari- 
ties in  judicial  sales  are  cured  by  the  lar* 
of  five  years,  applies  onlv  to  irregularities 
in  the  advertisements,  (Morton  v.  Reynold*. 
4  Louisiana  R.  28;  MeClutkey  v.  Webb,  Ibid., 
206.)  And  even  so  far  as  the  statute  is  applicable 
to  the  facts  of  this  case,  it  cannot  avail  the  de- 
fendants, because  it  was  not  pleaded. 

5.  By  the  civil  law,  as  well  as  by  the  law  of 
chancery,  an  executor  cannot  purchase  the 
property  of  the  estate  which  he  administer!. 
(Harrod  v.  Norris's  Heirs,  11  Martin's  K,  298: 
Longbottom's  Ex'r  v.  Babcock  etal.,9  Louisiana 
R.,  48;  Scoffs  Ex'r*  v.  Gorton,  14  Ibid.,  Ill  188; 
McCluskey  v.  Webb.  4  Rob  R.,  201;  1  Story's 
Eq.  Jurisp  ,  815;  Pretost  v.  Grab,  1  Pet  C. 
C.  Rep.,  368;  Wormley  v.  Wormley,  8  Wheat, 
421 ;  Case  v.  Abeel,  1  Paige,  397;  Datouer.  Fan- 
ning. 2  Johns.  Ch.   R.,  252;  Rogers  v.  Rogers, 

1  Hopk.,  525.) 

6.  The  judgments  obtained  by  Nicolas  Girod 
for  $40,418.09,  and  by  J.  F.  Girod  for  $8,258.- 
20,  were  the  result  of  the  fraudulent  contriv- 
ances disclosed  by  the  evidence.  It  is  well  set- 
tled that  chancery  will  relieve  collaterally 
against  frauds  in  judgments.  (1  Storv's  Eq. 
Jurisp. ,  sec.  252 ;  2  Ibid. ,  sec.  1252 ;  1  Haddock  » 
Ch.Pr.,800;  Mitford'sEq.  Plead.. 266;  Bras/tear 
v.  West,  7  Peters,  616;  Pratt  v.  Xotham,  5  Mason, 
103;  GarntU  v.  Mason,  2  Brock.,  213;  Marin* 
Ins,  Co.  v.  Hodgson,  2  Cond.  R,  526;  Sateman 
v.  Wiiloe,  1  Sen.  &  Lef.,  205;  Winthrop  ttal. 
v.  Lane,  8  Desaus.,  828;  lrby  v.  M'Crae,  4 
Desaus.  426;  Rarnsty  v.  Powell,  1  Ves.,  Sen., 
289.) 

7.  Even  without  fraud. these  judgments  could 
not  be  binding  upon  *the  heirs,  for  they  [*54& 
were  not  parties  to  them,  and  the  executors  did 
not  represent  them  or  the  estate  in  these  pro- 
ceedings. These  were  indeed  judgments  with- 
out parties.  Co-executors  are  bound  jointly 
and  severally.    (Code  of  1808.  p.  248,  art  177; 

2  Story's  Eq.  Jurisp..  sees.  1280,  1281.)  One 
of  them  may  act  for  all.  (Same  article  of  the 
Code  of  1808.)  They  are  considered  in  law  an 
one  person.  (2  Williams's  Executors.  680.> 
Hence,  if  one  confess  the  action,  judgment 
shall  be  given  against  them  all.  (Ibid.,  821) 
And  they  cannot  sue  one  another,  if  thev  have 
accepted  the  trust  (Ibid.,  685,  818.) 

8.  Though  the  attorney  of  the  absent  betas 
was  made  a  party  to  these  suits,  the  judgments 
are  not  binding  on  the  heirs.  The  duties  of 
such  an  attorney  are  merely  conservatory- 
he  never  represents  the  estate.  In  casei  of 
mere  neglect,  and  free  from  fraud,  judgmesn 
obtained  contradictorily  with  the  attorney  of 
the  absent  heirs  have  been  treated  as  nullities. 
(Stein  v.  Bowman,  9  Louisiana  R,  283;  CWfcw 
v.  Pease's  Heirs,  17  Ibid.,  117.)  As  a  generil 
rule,  the  courts  disregard  entirely  judgmeau 
opposed  to  parties  who  were  not  cited  or  not 
properly  represented.  (Psyche  v.  Paraid,  * 
Louisiana  R.,  366;  Marchaud  v.  Grade,  2  Ml. 
148.) 

9.  The  homologation  of  the  account  of  1817 
is  not  res  judicata.  It  appears  from  the  peti- 
tion of  the  executors,  ana  from  the  order  there- 
on, that  the  heirs  were  not  at  all  represented 
in  this  proceeding;  the  executors  themselves 
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preferring  to  represent  them.  An  attorney 
was  indeed  appointed  to  represent  the  three 
heirs  of  the  Poidebard  family,  who  had  not 
sent  their  powers  of  attorney  to  the  executors, 
and  who  were,  together,  entitled  to  one  six- 
teenth of  the  estate.  But  they,  also,  will  be  re- 
liered  from  the  effects  of  the  homologation  on 
account  of  the  fraud  of  the  executors,  and  the 
neglect,  if  not  worse,  of  the  attorney  of  the 
absent  heirs. 

10.  The  proof  of  fairness.in  dealings  between 
trustee  and  cestui  que  trust,  lies  upon  the 
former.  (8  Cond.  Ch.  R.,495;  1  8tory's  Eq. 
Jurisp.,  sec.  218.) 

11.  By  the  civil  law,  a  purchase,  by  an  ex- 
ecutor of  the  property,  of  the  estate  adminis- 
tered by  himself  is  radically  null,  and  cannot 
be  cured  by  prescription.  His  possession  as 
executor  is  called,  in  that  system  of  jurispru- 
dence, a  "precarious"  possession;  by  no  act 
of  his  own  can  he  alter  its  character;  he  cannot 
sell  to  himself;  notwithstanding  an  attempted 
purchase,  the  law  considers  his  possession  as 
the  precarious  possession  of  an  executor,  and  a 

grecarious  possession  cannot  prescribe  by  any 
ipse  of  time.  (Maearty  v.  Band's  Administra- 
tor, 9  Louisiana  R.,  855;  MeCluskey  v.  Webb, 
4  Rob.  R.,  201;  Montamat  v.  Dtbon,  4  Martin's 
R.,  N.  3.,  152;  Troplong  on  Prescription,  Nos. 
509,  617;  1  Vazeille  on  Prescription,  Nos.  148, 
149;  Porthier's  Treatise  on  Possession,  Nos. 
64-«6.) 

650*]  *12.  If  any  prescription  was  applica- 
ble to  tbe  purchases  of  the  executors,  it  would 
be  the  prescription  of  thirty  years,  which  pro- 
tects purchasers  in  bad  faith.  (Code  of  1808, 
p.  486,  art.  66;  Code  of  1825,  art.  8488,  3465; 
Francois  v.  Delaronde,  8  Martin's  R.,  629; 
Troplong  on  Prescription,  Nos.  905-907,  915, 
918;  21  Duranton.  Nos.  362-854) 

18.  The  prescription  of  ten  and  twenty  years 
relied  on  by  tbe  defendants,  that  is,  of  ten 
years  between  present,  and  of  twenty  years 
between  absent  persons,  can  be  pleaded  only 
by  those  whose  possession  was  acquired — 
first,  honestly;  second,  by  virtue  of  a  just  title; 
third,  by  a  title  not  defective  in  form.  (Code 
of  1808,  p.  486,  art.  67;  Dewdl  v.  Choppm,  15 
LouMana  Rep.,  566;  Code  of  1826,  art.  8442, 
9445,3449-3454.) 

But  this  prescription  was  not  pleaded  by  the 
defendants. 

14.  The  only  prescription  which  the  defend- 
ants plead  in  their  answer  is  the  prescription 
of  the  action  of  nullity  (p.  81  of  the  answer). 
This  is  a  prescription  of  ten  years,  established 
by  art.  204,  p.  803,  of  the  Code  of  1808,  which 
is  literally  the  same  as  article  £218  of  the  Code 
of  1825,  and  article  1304  of  the  Napoleon  Code. 

The  answer  rests  this  prescription  on  the  re- 
ceipts given  in  1817  by  Mme.  Pargoud  and 
Mine.  Adam,  representing  two  of  the  five 
branches  of  heirs  on  whose  behalf  this  suit  has 
been  brought. 

The  terms  of  the  law  show  that  this  pre- 
scription applies  only  to  actions  of  nullity  or 
rescission  to  set  aside  an  "agreement."  This 
is  not  an  action  of  nullity,  but  an  action  of  re- 
vendication,  or  petitory  action,  which,  as  has 
been  seen,  is  barred  only  as  between  absent 
persons  by  the  prescription  of  twenty  or  of 
thirty  years,  according  as  the  purchaser  was  in 
good  or  in  bad  faith. 
Howard  4. 


The  receipts  were  not  "  agreements,"  but  an 
acknowledgment  of  the  reception  of  a  sum  of 
money,  which  the  executors  represented  as  all 
that  was  coming  to  those  two  heirs  from  the 
succession. 

Even  if  these  receipts  were  "agreements," 
in  the  sense  of  the  article,  the  right  to  set  them 
aside  would  be  barred  only  by  the  term  of  ten 
years  "from  the  discovery  of  the  fraud."  The 
evidence  shows  that  the  complainants  had  not 
the  slightest  knowledge  of  the  fraudulent  act 
now  proved  before  1837. 

15.  The  defendants  also  contend  that  these 
two  receipts  imply  a  ratification  of  the  acts  of 
the  executors.  The  definition  and  attributes 
of  acts  of  confirmation  and  ratification  are 
given  in  article  238,  p.  310,  of  the  Code  of 
1808,  which  is  a  literal  copy  of  article  1838  of 
the  Napoleon  Code,  and  which  was  retained  in 
the  Code  of  1825  as  article  2252. 

But  no  ratification  or  confirmation  exists  in 
this  case,  because, 

1st.  The  original  sales,  being  absolute  nulli- 
ties, are  not  susceptible  *of  ratification.  [*55 1 
If  it  was  the  intention  of  the  injured  party  to 
sanction  them,  nothing  less  than  a  new  sale 
would  have  been  required  to  accomplish  this 
object.  Acts  infected  with  a  radical  nullity 
cannot  be  ratified;  they  must  be  made  anew. 
(Solon.Tbeorie  sur  laNullite\  Vol.  II.,  pp.  262, 
292,  294.  296.  801.  321.  827,  828,  373  et  seq., 
406;  Troplong  on  Prescription,  n.,  905-907.) 

2d.  If  considered  as  an  express  ratification 
of  its  fraudulent  sales  and  judgments,  the  re- 
ceipts are  inoperative,  for  they  do  not  contain, 
in  the  words  of  the  law  (Code  of  1808,  p.  310, 
art.  238),  "the  mention  of  the  motive  of  the 
action  of  rescission,  and  the  intention  of  sup- 
plying the  defect  on  which  that  action  is 
founded." 

3d.  If  considered  as  a  tacit  ratification,  all 
the  authorities  concur  that  all  the  facts  and 
circumstances  must  be  fully  and  completely 
known,  and  that  the  act  relied  on  as  a  tacit  rati- 
fication can  be  susceptible  of  no  other  interpre- 
tation. (Rivas's  Heirs  v.  Bernard,  13  Louisi- 
ana R.,  175,  and  authorities  there  cited;  Cope- 
land  v.  Mickie.- 17  Ibid.,  298;  2  Solon,  p.  870; 
Perrin,  TraitS  des  Nullites,  p.  850.) 

16.  The  defendants  also  rely.  In  their  printed 
argument,  on  the  prescription  of  five  years, 
established  by  art.  8507  of  tbe  Code  of  1825. 
This  prescription  was  not  pleaded  by  them. 
Had  it  been,  the  answer  would  be,  that  it  ap- 
plies, in  terms,  to  "contracts,  testaments,  and 
other  acts,"  like  art.  204,  p.  803,  of  the  Code 
of  1808;  and  that  it  does  not  extend  to  cases  of 
fraud,  which  are  exclusively  provided  for  in 
the  last  mentioned  article. 

17.  If  the  case  be  tested  by  the  rules  of 
chancery,  the  resale  would  be  the  same. 

In  chancery,  a  purchase  by  a  trustee  can  be 
cured  by  lapse  of  time. 

The  cases  on  this  subject  are  nowhere  better 
reviewed  than  in  Kane  v.  Bloodgood  (7  Johns. 
Ch.  Rep.,  90).  But  the  statute  of  limitations 
begins  to  run  only  from  the  open  disavowal  of 
the  trust. 

In  this  case,  the  possession  was  not  known 
to  the  heirs  to  be  adverse  to  the  trust,  except 
from  the  time  when  they  were  informed  that 
the  sales  to  Laignel  and  St.  Felix  were  simu- 
lated.   Until  then,  they  believed  the  executors 

1097 


Digitized  by 


Google 


661 


Supreme  Court  of  the  United  States. 


184A 


to  be,  as  the  executors  pretended  themselves  to 
be.  bona  fide  purchasers  from  Laignel  and  St. 
Felix,  who,  it  was  believed  and  represented, 
were  themselves  serious  purchasers  from  the 
estate. 

The  courts  of  the  United  States,  sitting  as 
courts  of  equity,  apply  the  statutes  of  limita- 
tions of  the  respective  States.  (6  Peters,  291 ; 
16 Peters,  465,  495;  11  Peters,  869,  893,  406.) 

When  the  statute  limits  not  at  law,  the  same 
length  of  time  is  not  a  bar  in  equity.  (Boone 
v.  ChiUt,  10  Peters,  177;  Cook  v.  Ankara,  6 
Cond.  Rep.,  287;  Baker  v.  Whiting,  8  Sumner, 
486.) 

"In  a  case  of  trusts  of  lands,  nothing  short 
5&2*]  of  the  statute  period  *whicb  would  bar 
a  legal  estate  or  right  of  entry  would  be  per- 
mitted to  operate  In  equity  as  a  bar  of  the 
equitable  estate."  (Judge  Story,  in  Baker  v. 
Whiting,  8  Sumner's  Rep.,  486.) 

It  has  been  seen  that  no  other  prescription 
but  that  of  thirty  years  would, -by  the  law  of 
Louisiana,  bar  the  action  of  revendication. 

Nothing  is  better  settled,  in  the  law  of  chan- 
cery, than  that,  in  cases  of  fraud,  the  statute 
of  limitations  does  not  begin  to  run  until  a  full 
discovery  of  the  frauds  practiced.  (Boone  v. 
Chiles,  10  Peters,  228;  Aylward  v.  Kearney.  2 
Ball  &  Beat.,  476;  Murray  v.  Palmer,  2  Sch. 
&  Let.,  486;  Hovenden  v.  Lord  Annesley,  2 
Sch.  &  Lef.,  682;  Bond  v.  Hopkins,  1  Sch.  & 
Lef.,  418;  1  Hovenden  on  Frauds,  480;  Croftv. 
Adm'rs  of  Toumsend,  8  Desaus. ,  239 ;  Wamburzee. 
v.  Kennedy,  4  Desaus.,  474.  485,  489;  Randall 
v.  JBrrington,  10  Ves.,  428.) 

And  vague  rumors  and  reports  do  not  con- 
stitute that  kind  of  knowledge  of  the  fraud 
which  will  give  course  to  the  statute  of  limita- 
tions. (Flagg  v.  Mann.  2  Sumner,  491,  551, 
668;  lrby  v.  MCrae,  4  Desaus.,  481 ;  Randall?. 
Errington,  10  Ves.,  428;  11  Louisiana  R.,  189; 
Conway  v.  Williams's  Adm'r,  10  Ibid.,  568;  Ty- 
son v.  McQiU,  15  Ibid.,  145.) 

The  acquiescence  and  ratification  of  two  of 
the  complainants  is  attempted  to  be  inferred 
from  their  receipts.  These  parties  assuredly 
knew  nothing  of  the  frauds  of  the  executors 
when  they  signed  the  receipts,  and  acted  with 
blind  confidence.  In  equity,  as  long  as  the 
injured  party  does  not  know  the  full  extent  of 
his  rights,  and  that  the  transaction  is  impeach- 
able, any  act  done  by  him  subsequently  will 
not  amount  to  a  ratification  or  confirmation. 
As  long  as  the  dependence  of  the  cestui  que 
trust  upon  the  trustee  and  the  fiduciary  rela- 
tion continues,  an  alleged  ratification  will 
always  be  scrutinized  with  the  utmost  jealousy ; 
and  a  party  possessing  only  imperfect  informa- 
tion cannot  be  held  guilty  of  laches.  (1  Story's 
Equity,  sec.  845;  Butler  v.  Haskell,  4  Desaus., 
651,  709, where  the  principal  cases  are  reviewed ; 
Murray  v.  Palmer,  2  Sch.  &  Let.,  486;  1  Hov- 
enden on  Frauds,  152,  484;  Pureell  v.  McNa- 
mora.  14  Ves.,  107,  120;  Cole  v.  Gibbons.  8  P. 
W.,  298;  Brooke,  3t"r,v.  Gaily,  2  Atkyns,  84; 
Cole  v.  Gibson.  1  Ves.,  Sen..  507;  Taylor  v.  Rock- 
fort,  2  Ves.,  Sen.,  281;  Roche  v.  O'Brien,  1 
Ball  &  Beat.,  280;  Morse  v.  RoyaM,  12  Ves., 
864;  Wood  v.  Downes,  18  Ves.,  120.) 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 
The  conclusions  to  which  we  have  come  in 
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this  cause  do  not  require  from  us  any  comment 
upon  its  facts. 

We  concur  with  the  learned  judge  in  the  Cir- 
cuit Court  in  setting  aside  the  purchases  by 
which  Nicolas  Girod  and  Jean  Francois  Girod 
became  the  possessors  of  their  testator's  entire 
estate.  *But  the  morality  and  policy  of  [*653 
the  law,  as  it  is  administered  in  courts  of 
equity,  induce  us  to  add,  that  those  purchases 
were  fraudulent  and  void,  and  may  be  declared 
to  be  so,  without  any  further  inquiry,  upon  tbe 
ground  that  they  were  made  by  the  intervention 
of  persons  who  were  nominal  buyers  of  the  prop- 
erty for  the  purpose  of  conveying  it  to  the  ex- 
ecutors. Such  a  transaction  carries  fraud 
upon  the  face  of  it.  (Lord  Hardwkkt  v.  Ver- 
non, 4  Ves.,  Jun.,  411;  14  Ves.,  Jun.,  $04;  3 
Bro.  C.  C,  410,  note.)  It  matters  not,  in  such 
a  case,  whether  the  sales  are  made  with  or  with- 
out the  sanction  of  judicial  authority,  or  with 
ministerial  exactness.  The  rule  of  equitv  », 
in  every  code  of  jurisprudence  with  which  we 
are  acquainted,  that  a  purchase  by  a  trustee  or 
agent  of  the  particular  property  of  which  be 
has  the  sale,  or  in  which  he  represents  another, 
whether  he  has  an  interest  in  it  or  not— per  i»- 
terpositam  personam — carries  fraud  on  the  face 
of  it.  In  this  instance,  Laignel  and  St.  Felix 
were  the  instruments  of  the  executors.  The? 
bid  off  the  property,  paid  nothing,  received 
titles,  and  conveyed  what  they  nominally 
bought  to  the  executors.  In  this  way  Nicolas 
Girod  became  the  purchaser  of  all  the  testator'! 
property  in  New  Orleans,  and  himself  and  hit 
brother  Jean  Francois,  the  other  executor,  were 
joint  purchasers  of  the  lands  and  slaves  in  tbe 
parish  of  Assumption,  and  of  the  testator'! 
lands  elsewhere.  Jean  Francois,  some  yean 
afterwards,  sold  out  his  half  of  their  joint 
purchase  to  Nicolas,  for  seventy  thousand 
dollars.  Thus  the  latter  became  the  pos- 
sessor of  the  entire  estate,  and  held  it  until 
he  died,  to  the  exclusion  of  all  the  other  testa- 
mentary heirs.  Some  of  those  heirs,  and  the 
representatives  of  others  of  them,  now  sue  the 
representatives  of  Nicolas  Girod,  and  seek  to 
set  aside  the  purchases  of  the  executors.  Tber 
allege  that  thev  were  fraudulently  made,  ask 
that  they  may  have  assigned  to  them  their  re- 
spective portions  of  tbe  estate,  with  an  account 
of  rents  and  profits,  excepting  from  their  claim 
for  the  latter  the  moiety  which  had  been  re- 
ceived by  Jean  Francois  Girod.  The  defend 
ants  reply,  and  deny  fraud  in  fact  or  in  inten- 
tion on  the  part  of  the  executors.  They  declare 
that  the  sales  were  judicially  ordered  and  con- 
ducted, that  the  purchases  were  rightfully 
made,  for  a  fair  price,  at  public  auction,  that 
the  complainants  have  no  standing  in  a  court 
of  equity  by  reason  of  their  long  silence,  laches, 
and  acquiescence  in  the  acta  of  which  they 
complain,  and  that  their  rights  are  birred  by 
lapse  of  time,  under  the  laws  of  Louishas 
They  also  say  that  receipts  or  acquittances 
were  given  to  the  executors  by  two  of  theeesn- 
plainants.  which  are  valid  and  obligatory  up""/ 
them.  The  bill  and  answers,  and  the  argo-* 
raents  of  the  learned  counsel  fortheappeHsntt, 
then,  involve  tbe  question  of  the  right  of  exec- 
utors to  purchase  any  part  of  the  estate  which 
they  administer,  for  a  fair  price,  at  a  pahbr 
sale  judicially  ordered  and  conducted.  Be- 
marking,  first,  that  an  executor  or  adsoiahtnv 
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legaiees,  and  creditors,  we  proceed  to  give  our 
opinion  of  the  law  in  respect  to  purchases  of 
the  estate  represented  by  them,  and  of  pur- 
chases made  by  other  trustees  and  agents,  and 
til  persons  qui  negotia  cUiena  gerunt.  The  rule 
as  to  persons  incapable  of  purchasing  particular 
property  except  under  particular  restraints,  on 
account  of  the  rules  of  equity,  is  compendi- 
ously given  by  Sir  Edward  Sugden,  in  his  sec- 
ond section  of  purchases  by  trustees,  agents, 
&c  It  has  been  adopted  by  almost  every  sub- 
sequent writer,  and  we  cite  the  passage  with 
confidence,  having  verified  its  correctness  by  an 
examination  of  all  the  cases  cited  by  him ;  by 
an  examination,  also,  of  other  cases  in  the  En- 
glish courts,  and  of  cases  in  the  courts  of  chan- 
cery of  several  of  the  States  in  our  Union, 
sustaining  the  doctrine,  to  the  fullest  extent,  of 
the  incapability  of  trustees  and  agents  to  pur- 
chase particular  property,  for  the  sale  of  which 
they  act  representatively,  or  in  whom  the  title 
may  be  for  another.  He  says,  "  it  may  be  laid 
down  as  a  general  proposition,  that  trustees 
(unless  they  are  nominally  such  to  preserve 
contingent  remainders),  agents,  commission- 
ers of  bankrupts,  assignees  of  bankrupts, 
solicitors  to  the  commission,  auctioneers,  cred- 
itors who  have  been  consulted  as  to  the  mode 
of  sale,  or  any  persons  who,  by  their  con- 
nection with  any  other  person,  or  by  being 
employed  or  concerned  in  his  affairs,  have 
acquired  a  knowledge  of  his  property,  are 
incapable  of  purchasing  such  property  them- 
selves, except  under  <the  restraints  which  will 
shortly  be  mentioned.  For  if  persons  having 
a  confidential  character  were  permitted  to  avail 
themselves  of  any  knowledge  acquired  in  that 
capacity,  they  might  be  induced  to  conceal 
their  information,  and  not  to  exercise  it  for  the 


Jun.,  881.) 

The  general  rule  stands  upon  our  great  moral 
obligation  to  refrain  from  placing  ourselves  in 
relations  which  ordinarily  excite  a  conflict  be- 
tween self-interest  and  Integrity.  It  restrains 
all  agents,  public  and  private;  but  the  value4of 
the  prohibition  is  most  felt,  and  its  application 
is  more  frequent,  in  the  private  relations  in 
which  the  vendor  and  purchaser  may  stand 
towards  each  other.  The  disability  to  purchase 
is  a  consequence  of  that  relation  between 
them  which  imposes  on  the  one  a  duty  to  pro- 
tect the  interest  of  the  other,  from  the  faithful 
discharge  of  which  duty  his  own  personal  in- 
terest may  withdraw  him.  In  this  conflict  of 
interest  the  law  wisely  interposes.  It  acts  not 
on  the  possibility  that,  in  some  cases,  the  sense 
of  that  duty  may  prevail  over  the  motives  of 
self-interest,  but  it  provides  against  the  proba- 
bility in  many  cases,  and  the  danger  in  all  cases, 
that  the  dictates  of  self-interest  will  exercise 
a  predominant  influence,  and  supersede  that  of 
duty.  It  therefore  prohibits  a  party  from  pur- 
chasing on  his  own  account  that  which  his 
duly  or  trust  requires  him  to  sell  on  account 
of  another,  and  from  purchasing  on  account 
of  another  that  which  he  sells  on  his  own  ac- 
count. In  effect,  he  is  not  allowed  to  unite 
the  two  opposite  characters  of  buyer  and  seller, 
because  his  interests,  when  he  is  the  seller  or 
buyer  on  his  own  account,  are  directly  con- 
flicting with  those  of  the  person  on  whose  ac-^jS- 
count  he  buys  or  sells.  (2  Burge's  Com., 
469.)  Cases  have  been  frequently  decided  in 
the  courts  of  Louisiana  which  maintain  the 
rule  in  all  its  integrity.  In  Pennsylvania  it  is 
enforced,  though,  on  looking  over  its  reports, 
we  find  a  case,  but  unsustained  by  any  refer- 
ence to  adjudged  cases,  in  which  it  is  said  that 


benefit  of  the  persons  relying  upon  their  integ-  /an  executor  might  buy  at  a  sale  of  the  testator's 
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rity.  The  characters  are  inconsistent.  Emp' 
lor  emit  quam  minima  potest,  venditor  vendit 
fittm  maxima  potent."  (2  Sugd.  Vendors  and 
Purchasers,  109,  London  ed..  1824.)'  The  prin- 
ciple has  been  extended  to  a  purchase  by  an 
550*]  'attorney  from  his  client  whilst  the 
relation  subsists.  (Bellew  v.  Russell,  1  Ball  & 
Realty,  96;  9  Ves..  Jun.,  296;  18  Ves.,  Jun., 
133;  as  to  gifts.  Lord  Selsey  v.  Rhoades,  2 
Sim.  &  Stu..  41;  Williams  v.  LlexoeUyn,  2  You. 
A  Jer.,  68;  Champion  v.  Rigby,  1  Buss.  &  Myl., 
539.)  Nor  can  an  arbitrator  buy  up  the  unas- 
certained claims  of  any  of  the  parties  to  the 
reference.  (Btennerhasset  v.  Day,  2  Ball  & 
Beatty,  116;  Cane  v.  Lord  Allen,  2  Dow.,  289.) 
Twbere  a  person  cannot  purchase  the  estate 
himself,  he-cannot  buy  it  as  agent  for  another. 


effects,  if  he  did  so  for  a  fair  price,  at  public 
auction.  In  Maryland,  the  courts  of  chancery 
cany  out  the  rule  to  the  fullest  extent  of  the 
principles  upon  which  it  is  founded,  and  as 
they  have  just  been  stated  by  us.  In  the  case 
of  Wormley  v.  Wormley  (8  Wheat.,  .421)  this 
court  declared  that  no  rule  is  better  settled  than 
thai  a  trustee  cannot  become  the  purchaser  of 
the  trust  estate.  He  cannot  be,  at  the  same 
time,  vendor  and  vendee.  It  had  been  pre- 
viously ruled,  in  the  case  of  Pretost  v.  Chrniz 
(6  Wheat.,  481),  and  this  court  afterwards,  in 
Hingo  et  al.y.  JBinns  et  al.,  ro-afftrmed  the  rule, 
by  its  application  to  an  agent  who  had  bought 
land  to  which  *his  principal  was  in  [*5o© 
equity  entitled.  It  said :  '  'The  proposition  laid 
down  by  this  court  is,  that  if  an  agent  discov- 


I.— Trusteed.— Fox  v.  Hackreth,  2  Bro.  C.  C,  400;  1 
Bro.  P.  C.  (Tomlins-),  258 :  Hall  v.  Noyes,  3  Bro.  C. 
CV 483,  and  see  3  Vos.,  Jun.,  748 ;  KolHck  v.  Flexny, 
4  Bro.,C.  C,  161;  Whltoote  v.  Lawrence.  3  Ves., 
Jun.,  740;  Campbell  v.  Walker,  6  Ves.,  Jun.,  678, 
and  Wbltaekre  v.  Whltackre,  Sel.  Chan.  Cases,  13. 

Remainder*.— See  Parks  v.  White,  11  Ves.,  Jun., 

m. 

Apente.— York  Buildings  Company  v.  Mackenzie, 
8  Bro.  P.  C  42;  Lowther  v.  Lowther,  18  Ves.,  Jun., 
95 ;  see  Watt  v.  Grove,  2  Sch.  &  Let.,  492 ;  Whitenmh 
v.  Minchln.  5  HadiL,  91 ;  Woodhouse  v.  Meredith,  1 
Jac.  A  Walk..  204. 

CnrnmifUmertnf  Bankrupts.— Ez-parte  Bennet,  10 
Ves.,  Jan.,  381 ;  Ex-parU  Dumbell,  Aug;.  13,  1806, 
Mort„  notes,  38,  cited ;  Ex-parU  Harrison,!  Buck,  17. 

Howard  4. 


Asslunees  of  Bankrupts.— Ex-parU  Beynolds,  S 
Ves.,  Jun.,  707;  Ex-parte  Lacey,  6  Ves.,  Jun.,  628; 
Ex-parte  Rage,  4  Madd.,  459 ;  Ex-parU  Badoock,  1 
Mont.  &  Muc,  231. 

Solicitors  to  the  Commission.— Owen  v.  Foulkes,  6 
Ves.,  Jun.,  680,  note  b ;  Ex-parte  Linwood ;  Ex-parU 
Churchill,  8  Ves.,  Jun.,  343,  cited ;  Ex-parU  Ben- 
net.  10  Ves.,  Jun..  381 ;  Ex-parte  Dumbell,  Aug.  13, 
1806,  Mont.,  notes,  cited;  see  12  Ves.,  Jun.,  372;  8 
Mer.,  200. 

.ducttoneent,  creditors  consulted  as  to  mode  of  sale, 
or  any  persons  who  by  their  connection  with,  or  con- 
cern in,  the  affairs  have  acquired  a  knowledge,  Ac.— 
See  Ex-parte  Hughes,  8  ves.,  Jun.,  617:  Coles  v. 
Trecotbick,  9  Ves..  Jun.,  234 ;  1  Smith's  Rep.,  233 ; 
Oliver  v.  Court,  8  Price,  187. 
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ers  a  defect  in  the  title  of  his  principal  to  land, 
he  cannot  misuse  it  to  acquire  a  title  for  him- 
self; and  if  he  does,  that  he  will  be  held  as  a 
trustee  holding  for  his  principal."  (10  Pet., 
269,  281 ;  see,  also,  the  case  of  Oliver  v.  Piatt, 
8  How.,  888.)  It  is  'also  affirmed,  in  Church 
v.  Marine  Insurance  Company  (1  Mason,  841), 
that  an  agent  or  trustee  cannot,  directly  or  in- 
directly, become  the  purchaser  of  the  trust 
property  which  is  confided  to  his  care.  We 
scarcely  need  add,  that  a  purchase  by  a  trustee 
of  his  cestui  que  trust,  mi  juris,  provided  it  is 
deliberately  agreed  or  understood  between 
them  that  the  relation  shall  be  considered  as 
dissolved,  "and  there  is  a  clear  contract,  ascer- 
tained to  be  such,  after  a  jealous  and  scrupu- 
lous examination  of  all  the  circumstances,  and 
it  is  clear  that  the  cestui  que  trust  intended  that 
the  trustee  should  buy,  and  there  is  no  fraud, 
no  concealment,  and  no  advantage  taken  by 
the  trustee  of  information  acquired  by  him  as 
trustee,"  will  be  sustained  in  a  court  of  equity. 
But  it  is  difficult  to  make  out  such  a  case, 
where  the  exception  is  taken,  especially  when 
there  is  any  inadequacy  of  price,  or  any  ine- 
quality in  the  bargain.  (Coles  v.  Trecotnick,  9 
Ves.,  "246;  Fox  v.  Mackreth,  2  Bro.  Ch.  R, 
400;  Qibson  v.  Jeyes,  6  Ves.,  277;  Whichcote  v. 
I/iwrence,  3  Ves.,  740:  Campbell  v.  Walker,  5 
Ves.,  678;  AyUffe  v.  Murray,  2  Atk..  59.)  And 
therefore,  if  a  trustee,  though  strictly  honest, 
should  buy  for  himself  an  estate  from  his  cestui 
que  trust,  and  then  should  sell  it  for  more,  ac- 
cording to  the  rules  of  a  court  of  equity,  from 
general  policy,  and  not  from  any  peculiar  im- 
putation of  fraud,  he  would  be  held  still  to  re- 
main a  trustee  to  all  intents  and  purposes,  and 
not  be  permitted  to  sell  to  or  for  himself.  (1 
8tory's  Com.  on  Equity,  2d  ed.  817;  Fox  v. 
Mackreth,  2  Bro.  Ch.  R.,  400;  8.  C,  2  Cox, 
820,  827.) 

In  New  York  there  has  been  no  relaxation 
of  it.  since  the  decision  in  the  case'  of  Davoue 
v.  Fanning  (2  Johns.  Ch,  252).  It  is  a  critical 
and  able  review  of  the  doctrine,  as  it  had  been 
applied  by  the  English  courts  of  chancery  from 
an  early  day,  and  has  been  received,  with  very 
few  exceptions,  by  our  State  chancery  courts, 
as  altogether  putting  the  rule  upon  its  proper 
footing.  Indeed,  it  is  not  too  much  to  say  that 
it  has  secured  the  triumph  of  the  rule  over  all 
qualifications  and  relaxations  of  it  in  the  Unit- 
ed States,  to  the  same  extent  that  had  been 
achieved  for  it  in  England  by  that  great  Chan 
cellor,  Lord  Eldon.  Davoue  v.  Fanning  was 
the  case  of  an  executor  for  whose  wife  a  pur- 
chase had  been  made  by  one  Hedden,  at  public 
auction,  bona  fide,  for  a  fair  price,  of  a  part  of 
the  estate  which  Fanning  administered,  and  the 
prayer  of  the  bill  was,  that  the  purchase  might 
be  set  aside,  and  the  premises  resold.  The  case 
was  examined  witli  a  special  reference  to  the 
right  of  an  executor  to  buy  any  part  of  the  es- 
tate of  his  testator.  And  it  was  affirmed,  and 
we  think  rightly,  that  if  a  trustee,  or  person 
557*]  acting  for  others,  sells  the*trust  estate, 
and  becomes  himself  interested  in  the  purchase, 
the  cesluis  que  trust  are  entitled,  as  of  course, 
to  have  the  purchase  set  aside,  and  the  property 
re-exposed  to  sale,  under  the  direction  of  the 
court.  And  it  makes  no  difference  in  the  ap- 
plication of  the  rule,  that  a  sale  was  at  public 
auction,  bona  fide,  and  for  a  fair  price,  and 
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that  the  executor  did  not  purchase  for  himself, 
but  that  a  third  person,  by  previous  trrange- 
ment  with  the  executor,  became  the  purchaser, 
to  hold  in  trust  for  the  separate  use  and  benefit 
of  the  wife  of  the  executor,  who  was  one  of 
the  cestuis  que  trust,  and  who  had  an  interest 
in  the  land  under  the  will  of  the  testator.  The 
inquiry,  in  such  a  case,  is  not  whether  there 
was  or  was  not  fraud  in  fact.  The  purchase  is 
void,  and  will  be  set  aside  at  the  instance  of 
the  cestui  que  trust,  and  a  resale  ordered,  on 
the  ground  of  the  temptation  to  abuse,  and  of 
the  danger  of  imposition  inaccessible  to  the  eve 
of  the  court.  We  are  aware  that  cases  may  be 
found,  in  the  reports  of  some  of  the  chancery 
courts  in  the  United  States,  in  which  it  has 
been  held  that  an  executor  may  purchase,  if  it 
be  without  fraud,  any  property  of  his  testator, 
at  open  and  public  sale,  for  a  fair  price,  and 
that  such  purchase  is  only  voidable,  and  not 
void,  as  we  hold  it  to  be.  But  with  all  doe  re- 
spect for  the  learned  judges  who  have  so  de 
cided,  we  say  that  an  executor  or  administra- 
tor is,  in  equity,  a  trustee  for  the  next  of  kin, 
legatees,  and  creditors,  and  that  we  have  been 
unable  to  find  any  one  well  considered  derision, 
with  other  cases,  or  any  one  case  in  the  books, 
to  sustain  the  right  of  an  executor  to  become 
the  purchaser  of  the  property  which  he  repre- 
sents, or  any  portion  of  it,  though  he  has  done 
so  for  a  fair  price,  without  fraud,  at  a  public 
sale.  Why  should  the  rule  be  relaxed  in  the 
case  of  persons  most  frequently  exposed  to  the 
temptations  of  self-interest,  who  may  yield  to 
it  more  readily  than  any  •others,  with  a  larger 
impunity,  if  the  day  of  equitable  retribution 
shall  ever  come  for  those  who  have  been  de- 
frauded? Is  it  not  better  that  the  cause  of  the 
evil  shall  be  prohibited,  than  that  courts  of 
equity  shall  be  relied  upon  to  apply  the  remedy 
in  particular  cases,  by  inquiring  into  all  the 
circumstances  of  a  case,  whether  there  has  or 
has  not  been  fraud  in  fact?  Is  the  rule  to  be 
relaxed,  in  the  case  of  executors,  in  respect  to 
all  persons  interested  in  the  estate,  or  only  to 
such  of  them  as  are  sui  juris  t  And  if  only  to 
those  who  are  sui  juris,  why  in  case  of  an  exec- 
utor as  to  such  persons,  when  the  rule  has  never 
been  relaxed  by  any  court  of  equity  to  permit 
purchases  by  any  other  trustee  or  agent  of  one 
who  is  sui  juris?  8hall  it  be  relaxed  in  cssm 
of  those  who  are  interested  in  the  estate,  and 
who  are  not  sui  juris  or  minors?  Then  other 
remedies  must  be  devised  to  protect  their  inter- 
ests than  that  which  experience  has  shown  to 
be  alone  efficacious.  It  is.  that  when  a  trustee 
for  one  not  sui  juris  sees  that  it  is  absolutely 
necessary  that  the  estate  must  be  sold,  and  be 
is  ready  to  give  more  for  it  than  anyone  else, 
that  a  bill  should  be  filed,  *and  be  [*5S8 
should  apply  to  the  court  by  motion,  to  let  bio 
be  a  purchaser.  This  is  the  only  way  be  cu 
protect  himself.  There  are  cases  in  which  the 
court  will  permit  it.  (Campbell  v.  Fatter,  5 
Ves.,  Jun.,  473;  18  Ves.,  Jun.,  601;  1  Ball  t 
Beatty,  418.) 

Such  is  the  proceeding  adopted  in  Louisiant. 
when  property  in  which  a  minor  is. interested 
is  offered  for  sale,  as  may  be  seen  by  the  case  is 
5  Louisiana  R.,  16  (McCarty  v.  Steam  Q&m 
Press  Company  et  al.)  The  property  was  soM 
at  auction,  and  the  mother  of  the  minor  became 
the  purchaser.      It  was  contended  that  this 
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purchase  was  null  and  void,  because  the  prop- 
erty had  descended  to  the  children  immediately 
after  the  death  of  the  father,  and  the  mother, 
who.  by  the  effect  of  the  law,  was  their  natural 
tutor,  could  not  buy  it  The  court  said  it  was 
a  general  rule.  But  it  having  been  shown  that 
the  mother  and  purchaser  bad  petitioned  the 
Court  of  Probates  for  a  ratification  of  the  sale, 
and  that  the  court  had  ratified  it  upon  the  ad- 
vice of  a  family  meeting,  the  sale  was  con- 
firmed. And  the  court  held,  that  under  the 
Spanish  law  (20)  a  tutor  could  purchase  the 
,  property  of  his  ward,  with  the  permission  of 
thejudge. 

We  have  said  more  upon  the  relaxation  of 
the  rule  in  the  case  of  executors  than  we  would 
have  done,  if  the  learned  counsel  for  the  appel- 
lants had  not  pressed,  as  an  exemption  from 
the  rule,  purchases  made  by  executors  without 
fraud  at  open  sale,  especially  when  by  the  will 
they  were  empowered  to  sell  the  estate  of  their 
testator  for  the  benefit  of  heirs  and  legatees, 
and  were  heirs  or  legatees  themselves.  And  if 
it  had  not  been  urged  that  the  decisions  of  the 
Supreme  Court  of  Louisiana  were  unsafe 
guides  in  interpreting  the  Spanish  laws  in  re- 
spect to  the  incapacity  of  persons  to°  purchase 
at  judicial  sales  particular  property,  on  account 
of  the  official  or  financiering  relation  in  which 
they  stood  to  the  persons  who  owned  the  prop- 
erty. It  was  supposed  that  the  qualifications 
of  the  rule  by  the  civil  law  embraced  executors, 
or  might  do  so  by  the  reason  upon  which  those 
qualifications  were  sustained.  It  imposes  upon 
U9  the  task  of  showing  that  the  relaxations  of  the 
rule  of  the  civil  law  were  never  permitted  by  the 
Spanish  law  which  prevailed  in  Louisiana,  and 
were  never  extended  under  the  civil  law,  to  per- 
mit the  executor  testamentariut  or  executor  daMv- 
ut  to  buy  the  property  which  he  was  appointed 
to  administer.  It  is  a  subject  of  curious  and  in- 
structive examination  to  trace  the  rule  or  pro- 
hibition, in  the  course  of  its  application  under 
the  jurisprudence  of  different  nations.  In  all 
of  them,  there  were  limited  and  occasional  re- 
laxations of  the  rule  in  particular  cases,  in  what 
are  sometimes  called  hard  cases,  but  in  no  one 
nation  have  purchases  by  executors  been  per- 
mitted, as  a  relaxation  of  the  civil  law  rule. 
For  a  general  historical  examination  of  the  sub- 
ject, we  have  not  time;  we  wish  we  had.  A 
brief  examination,  however,  of  the  qualifica- 
tions of  the  rule  by  the  civil  law  will  not  be  in- 
appropriate upon  an  appeal  from  a  court  held 
550*]  in  Louisiana,  where  the  civil  *law  ex- 
ists in  a  modified  form,  and  is  still  often  the 
rule  of  decision  by  its  enlightened  jurists.  The 
prohibition  of  the  civil  law  is  thus  expressed : 
"  Tutor  rem  pupilli emere  non  potest;  idemque 
porrigendum  est  ad  similia,  id  est,  ad  curatores, 
procuratores,  et  qui  negotia  aliena  gerunt." 
(Dig.  lib.  18,  tit.  1,  1.  84;  Inst.,  lib.  1,  tit.  21, 
23:) 

The  rulo  as  expressed  embraces  every  rela- 
tion in  which  there  may  arise  a  conflict  be- 
tween the  duty  which  the  vendor  or  purchaser 
owes  to  the  person  with  whom  he  is  dealing, 
or  on  whose  account  he  is  acting,  and  his  own 
individual  interest.  Nor  was  it  ever  relaxed  or 
qualified  by  the  civil  law,  further  than  to  allow 
the  guardian  to  purchase  the  property  of  the 
ward,  palam  et  bona  fide,  at  public  auction. 
"Cum  ipse  tutor  nihil  ex  bonis  pupilli,  qua? 
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distrahi  possunt  comparare  palam  et  bonfl  fide 
prohibetur:  raulto  magis  uxor  ejus  hoc  facere 
potest."  (Cod.,  lib.  4,  tit.  38, 1.  S.)  But  fore- 
seeing the  mischief  which  might  grow  out  of 
the  relaxation,  it  required  that  the  purchase 
must  be  made  by  the  guardian  himself,  palam 
et  bona  fide,  and  not  per  interpotitam  personam. 
"  Sed  si  per  inlerpositam  personam  rem  pupilli 
emerit,  in  eft  causa  ut  emplio  nullius  moment! 
sit,  quia  non  bona  fide  videlur  rem  gessisse. 
Et  ita  est  rescriptum  a  D.  Severoet  Antonino." 
(Dig.,  lib.  26,  tit.  5.  1.  5,  sec.  8.)  A  purchase 
by  a  guardian  from  his  co-guardian  was  per- 
mitted, if  it  took  place  in  public,  and  bona  fide. 
"Item  ipse  tutor  et  emptoris  et  venditoris 
officio  fungi  non  potest.  Sed  enim  si  contu- 
torem  babeat,  cujus  auctoritas  sufficit,  procul- 
dubio  emere  potest.  Sed  si  mala  fide  emptio 
intercesserit,  nullius  erit  momenti,  ideoque 
nee  usucapere  potest.  Sane,  si  suae  tetatis  fac- 
tus  comprobaverit  emptioncm,  contractus  valet. 
(Dig.,  lib.  26,  tit.  8.  1.  5,  sec.  2.) 

The  guardian  might  purchase  at  a  sale  made 
at  the  suit  of  a  creditor.  "Si  creditor  pupilli 
distrahat,  equo  emere  bonft  fide  potent." 
(Dig.,  lib.  26. 1.  5,  sec.  5.)  Such  is  the  extent 
of  the  qualification  of  the  rule  of  the  civil  law. 
And,  its  limitation  not  being  well  understood, 
persons  have  often  been  misled  to  apply  it  to 
what  they  supposed  to  be  analogous  agencies, 
such  as  executors,  when  there  was  no  authority 
either  in  the  text  of  the  civil  law,  or  in  the 
practice  under  it,  for  doing  so.  But,  further, 
those  qualifications  of  the  rule  mentioned  were 
confined  in  practice  to  those  territories  in  Eu- 
rope in  which  the  civil  law  prevailed  without 
modification.  And  it  is  remarkable,  consider- 
ing what  were  the  influences  upon  Chris  tendom 
of  the  civil  law,  after  its  discovery  in  the 
twelfth  century,  and  when  not  until  some  time 
after  it  began  to  be  used  as  a  rule  of  law  by 
which  public  and  private  rights  were  deter- 
mined, when  in  the  fifteenth  and  sixteenth 
centuries  it  was  the  study  of  the  wisest  men,  it 
is  remarkable  that  the  qualifications  of  the  rule, 
as  they  have  been  stated,  were  considered  im- 
perfections, and  were  rejected  by  every  nation 
in  Europe  whose  codes  are  generally  admitted 
to  have  been  compiled  from  the  civil  law,  with 
an  intimate  'knowledge  of  human  [*560 
nature,  as  it  has  always  shown  itself  in  the 
business  of  life.  Here,  appropriate  to  what  has 
been  just  said,  is  the  language  of  Pothier. 
"  Nous  ne  pouvons  acheter,  ni  par  nousmfimes. 
ni  par  personnes  interposees,  les  choses  que 
font  partie  des  biens  dont  nous  avons  l'admin- 
istration;  ainsi  un  tuteur  ne  peut  acheter  les 
choses  qui  appartiennent  &  son  mineur;  un  ad- 
ministrateor  ne  peut  acheter  aucune  chose  de 
bien  dont  il  a  l'administration."  (Tr.  du  Con- 
trol de  Yente,  part  1,  n.  13.)  The  rule  of  the 
civil  law,  without  qualification,  is  adopted  in 
the  codes  of  Holland.  "  Quse  veto  de  tutoribus 
cautft,  ea  quoque  in  curatoribus,  procuratori- 
bus,  testamentorura  executoribus,  aliisque  sim- 
ilibus,  qui  aliena  gerunt  negotia  probanda 
sunt."  (Voet.,  lib.  18,  tit.  1,  n.  9;  2  Burge's 
Com.,  468.)  In  Spain,  the  rule  was  enforced 
without  relaxation,  and  with  stern  uniformity. 
Judge  McCaleb  cites  in  his  opinion,  from  the 
Novissima  Recopilacion,  the  rule,  in  the  fol- 
lowing words:  "  No  man,  who  is  testamentary 
executor  or  guardian  of  minors,  nor  any  other 
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man  or  woman,  can  purchase  the  property 
which  they  administer,  and  whether  they  pur- 
chase publicly  or  privately,  the  act  is  invalid, 
and  on  proof  being  made  of  the  fact,  the  sale 
must  be  set  aside.  This  was  the  law  of  Loui- 
siana .whrn  the  executors  in  this  instance  made 
their  purchases,  and  it  is  conclusive  of  the 
invalidity. 

We  have  thus  shown  that  those  purchases 
are  fraudulent  and  void,  from  huving  been 
made  per  interporitam  pertonam,  and  if  they 
were  not  so  on  that  account,  that  they  are  void 
by  the  rule  in  equity  in  the  courts  of  England, 
and  as  it  prevails  in  the  courts  of  equity  in  the 
United  States.  It  has  also  been  shown  that 
they  are  void  by  the  law  of  Louisiana,  as  it  was 
when  they  were  made  by  the  executors,  and 
that  such  purchases  never  were  countenanced 
in  that  State  by  any  qualification  of  the  civil 
law  rule  prohibiting  purchases  by  those  who 
stood  in  such  fiduciary  relations  to  others;  that 
the  act  could  not  be  generally  done,  without 
creating  a  conflict  between  self-interest  and  in- 
tegrity. In  every  aspect  in  which  we  have 
viewed  this  case,  we  are  called  upon  to  direct 
that  the  purchases  made  by  Nicolas  and  Jean 
Francois  Girod  of  their  testator's  estate  should 
be  set  aside.  We  shall  order  it  to  be  done. 
Nor  do  we  think  that  the  complainants  have 
lost  their  rights  by  negligence,  or  by  the  lapse 
of  time.  We  can  only  see  in  their  conduct  the 
fears  and  forbearance  of  dependent  relatives, 
far  distant  from  the  scene  of  the  transactions  of 
which  they  complain,  desirous  of  having  what 
was  due  to  them,  and  suspecting  it  had  been 
withheld,  but  unwilling  to  believe  that  they 
had  been  wronged  by  brothers,  with  whom 
they  had  been  associated  in  a  common  interest 
by  another  brother  who  was  dead.  In  a  case 
of  actual  fraud,  courts  of  equity  give  relief 
after  a  long  lapse  of  time,  much  longer  than 
has  passed  since  the  executors,  in  this  instance, 
purchased  their  testator's  estate.  In  general, 
561*]  length  of  lime  is  no  "bar  to  a  trust 
clearly  established  to  have  once  existed;  and 
where  fraud  is  imputed  and  proved,  length  of 
time  ought  not  to  exclude  relief.  (Pretost  v. 
Grate,  o  Wheat.,  481.)  Generally  speaking, 
when  a  party  has  been  guilty  of  such  laches  in 
prosecuting  his  equitable  title  as  would  bar  him 
if  his  title  were  solely  at  law,  he  will  be  barred 
in  equity,  from  a  wise  consideration  of  the 
paramount  importance  of  quieting  men's  titles, 
and  upon  the  principle  that  expedit  reipubUcoe 
lit  sit  finis  litium;  although  the  statutes  of  lim- 
itations do  not  apply  to  any  equitable  demand, 
courts  of  equity  adopt  them ;  or  at  least  gener- 
ally take  the  same  limitations  for  their  guide, 
in  cases  analogous  to  those  in  which  the  stat- 
utes apply  at  law.  (10  Ves.,  467;  1  Cox,  149.) 
Still,  within  what  time  a  constructive  trust  will 
be  barred  must  depend  upon  the  circumstances 
of  the  case.  (Boone  v.  G/iOes,  10  Peters,  177.) 
There  is  no  rule  in  equity  which  excludes  the 
consideration  of  circumstances,  and,  in  a  case 
of  actual  fraud,  we  believe  no  case  can  be 
found  in  the  books  in  which  a  court  of  equity 
has  refused  to  give  relief  within  the  lifetime  of 
cither  of  the  parties  upon  whom  the  fraud  is 
proved,  or  within  thirty  years  after  it  has  been 
discovered  or  becomes  known  to  the  party 
whose  rights  are  affected  by  it.  In  this  case 
that  time  has  not  elapsed  since  the  executors 
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made  their  purchases,  and  it  is  not  pretended 
that  they  were  known  to  any  of  the  compliin 
ants  until  the  year  1817.  and  not  then,  except 
by  the  exhibition  of  an  account  by  the  execu- 
tors to  some  of  the  complainants,  with  declara- 
tions that  everything  had  been  fairly  done  with 
a  view  to  save  the  honor  of  the  testator,  tnd 
the  interests  of  those  who  were  the  objects  of 
his  bounty.  In  this  view  of  the  case,  it  is  not 
necessary  for  us  to  consider  the  time  within 
which  remedies  are  barred,  or  property  may  be 
acquired  by  prescription,  under  the  laws  of 
Louisiana.  We  would  willingly  otherwise  do  , 
so,  for  the  result  would  show  the  same  har- 
mony in  the  application  of  the  rules  of  the  civil 
law  and  those  of  Louisiana  upon  prescription 
with  the  rules  prevailing  in  courts  of  equity  in 
England  and  the  United  States,  as  we  trust 
has  been  shown  to  exist  between  them  in  the 
prohibition  of  an  executor  to  buy  the  estate 
of  his  testator. 

The  receipts  or  acquittances  given  by  two 
of  the  complainants  to  the  executors  do  not  af- 
fect their  rights.  They  were  obviously  given 
without  full  knowledge  of  all  the  circum- 
stances connected  with  the  disposal  and  man- 
agement of  the  estate.  Indeed,  it  is  plain  thai 
such  information  had  been  withheld  by  the 
executors.  It  is  true  that  an  account  was  pre- 
sented to  them,  with  official  signatures  to  it, 
but  without  vouchers  of  any  kind  to  verify  its 
correctness,  and  it  was  accompanied  by  a  letter 
from  Nicolas  Girod,  in  which  menace*  of 
displeasure  are  mingled  with  intimations  of  fut- 
ure kindness. 

We  shall  also  direct  the  official  proceedings 
which  were  had  'upon  the  account  of  1*562 
Nicolas  Girod,  against  the  estate  of  Claude, 
to  be  set  aside  and  annulled.  But  there  will 
be  allowed  to  the  representatives  of  Nicola*. 
in  the  settlement  of  the  estate,  the  sum  of  ♦«,- 
674.20.  with  interest  at  five  per  cent.  The 
proofs  in  the  cause  show  that  a  few  months 
before  the  death  of  the  testator  there  bad 
been  a  settlement  of  accounts  between  him  and 
Nicolas,  and  we  allow  that  amount,  as  h  U 
charged  in  the  general  account,  disallowing 
all  the  other  items.  We  suppose  it  to  be  an  in- 
advertency in  drawing  up  the  decree,  that  the 
sum  just  mentioned  was  not  allowed,  as  the 
learned  judge,  in  his  opinion,  states  that  a 
settlement  had  taken  place  with  that  result 

We  shall  also  direct  that  the  actual  cost 
of  all  permanent  improvements  which  were 
made  upon  any  part  of  the  estate  by  Nicola* 
Girod  shall  be  allowed  to  his  repreeentatira, 
with  interest  at  five  per  cent  in  the  settlement 
which  shall  be  made  with  the  complainant* 
and  the  other  persons  havinjuin  interest  under 
the  will  of  Claude.  And  also  an  allowance 
for  taxes,  and  the  expenses  and  cost  paid  in 
recovering  the  property  gained  by  alluvion.  A 
reference  to  a  master  will  be  directed.  We  re- 
gret to  perceive  from  the  record  that  all  the 
persons  wbo  are  interested  in  the  estate  of 
Claude  F.  Girod  are  not  parties  to  this  proorM- 
ing.  We  shall  direct  that  they  shall  be  per- 
mitted to  make  themselves  parties,  if  we t 
please  to  become  so.  But  in  giving  the  order, 
it  is  not  intended  to  delay  those  from  recdrlnt 
their  portions  in  whose  behalf  this  decree  b 
made.  The  fruits  of  their  vigilance  can  or 
apportioned    according    to    their   reapscurc 
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right*  in  the  estate,  when  one  of  the  original 
testamentary  heirs  claims,  and  the  Circuit 
Court,  in  the  further  proceedings  in  the  cause 
under  the  mandate  of  this  court,  will,  of 
coarse,  take  care  to  ascertain  who  are  the 
representatives  of  others  of  them  who  are 
dead. 

Jean  Francois  Oirod  is  not  a  party  in  this 
cause,  and  therefore  we  can  give  no  decree 
against  him.  but  should  he  offer  to  become  a 
party  for  the  purpose  of  claiming  what  under 
the  will  was  his  portion  of  the  estate  of  Claude, 
or  should  it  be  claimed  by  any  representative 
of  bis,  we  think  it  right  to  remark,  for  the  pur- 
pose of  preventing  further  litigation  in  this 
matter,  that  such  claim  will  be  subject  to  all 
the  equities  subsisting  between  Jean  Francois 
and  Nicolas,  and  especially  to  the  allowance 
to  the  reprcsentives  of  Nicolas  of  the  pur- 
chase money  which  was  given  by  Nicolas  to 
Jean,  for  the  one  half  of  their  joint  purchase  of 
the  property  of  their  testator,  with  interest  at 
the  rate  according  to  their  contract  up  to  the 
times  when  the  purchase  money  was  paid,  and 
afterwards  at  five  per  cent. 


This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
563*1  *of  Louisiana,  and  was  argued  by 
counsel.  Whereupon  it  is  considered  by  the 
court — 

1.  That  the  plaintiffs  are  residuary  legatees 
of  Claude  Francois  Girod,  deceased,  in  the  fol- 
lowing proportion,  namely :  Peronne  Bernard- 
ino Girod,  the  widow  of  Jean  Pierre  Hector 
Pargoud,  for  one  eighth;  Rosalie  Oirod,  the 
widow  of  Louis  Adam,  for  one  eighth ;  Fran- 
cois Peronne  Quitand.the  wife  of  J.  A.  Allard, 
for  one  forty-eighth;  Marie  Philippine  Rose 
Quitand,  for  one  forty-eighth ;  Marie  Bernard 
Quitand,  for  one  forty-eighth;  Louis  Joseph 
Poidebard,  for  one  forty-eighth;  Benoite  Col- 
line  Nicoud,  for  two  two  hundred  and  eighty 
eighths;  Maurice  Emilie  Nicoud,  and  Jenny 
Benoite  Nicoud,  represented  by  Jean  Berger, 
their  tutor,  each  for  two  two  hundred  and 
eighty -eighths;  Jean  Francois  Girod,  the 
nephew,  in  his  own  right,  and  as  testamentary 
heir  of  Pierre  Nicolas  Girod,  his  brother, 
and  represented  by  Jean  Firman  Pepin,  the 
syndic  of  his  creditors,  for  one  twentieth;  and 
Francoise  Clementine  Girod,  wife  of  Pierre 
Francois  Pernond,  for  one  fortieth. 

2.  That  the  adjudication  of  landed  prop- 
erty, with  the  slaves  thereto  attached,  situated 
on  Bayou  Lafourche,  made  on  the  18th  of  Feb- 
ruary, 1814,  to  Charles  St.  Felix;  the  retroces- 
sion of  said  property  by  said  Charles  St.  Felix 
to  Nicolas  and  Jean  Francois  Girod,  on  the 
23d  of  February,  1814;  the  adjudication  of  the 
property  situated  in  the  parish  of  Orleans  made 
to  Simon  Laignel  on  the  9th  of  April,  1814, 
and  the  notarial  seal  made  to  the  same  on  the 
26th  of  April,  1814,  in  pursuance  of  said  ad- 
judication: and  the  conveyance  of  said  proper- 
ty to  Nicolas  Girod,  on  the  28th  of  April, 
1814,  to  be  set  aside  and  annulled,  saving,  how- 
ever, the  just  rights  of  third  persons,  to  whom 
two  tracts  of  land  on  Bayou  Lafourche,  two 
slaves,  and  a  piece  of  ground  in  the  city  of 
Howard  4. 


New  Orleans  were  conveyed  by  the  said  Nic- 
olas Girod  in  his  lifetime,  as  appears  from  the 
admissions  in  the  pleadings. 

8.  That  for  the  purpose  of  giving  to  the  re- 
siduary legatees  of  the  late  Claude  Francois 
Girod  their  proportions  respectively  of  the  es- 
tate qf  the  testator,  the  said  Circuit  Court 
should  direct  either  a  sale  of  the  said  property, 
both  real  and  personal,  at  such  time  and  man- 
ner as  said  court  shall  see  fit,  or  cause  a  parti- 
tion in  kind  to  be  made  of  said  property,  as  in 
the  judgment  of  the  said  court  might  be 
deemed  most  advisable;  and  that  in  either  case 
the  said  court  should  direct  all  the  proper  con- 
veyances to  be  made  accordingly. 

4.  And  for  greater  certainty  it  is  hereby  de 
clared.  that  the  property,  of  which  undivided 
portions  are  to  be  conveyed  and  assigned  to  the 
plaintiffs  as  aforesaid,  is  all  the  property  and 
slaves  which  were  inventoried  in  the  parishes 
of  Ascension,  Assumption,  and  Lafourche  In- 
terior, after  the  death  of  said  Nicolas  Girod, 
as  belonging  to  his  estate;  and  all  the  property 
which  was  inventoried  after  the  death  of  said 
Nicolas  Girod,  as  situated  in  the  Municipality 
*No.  2  of  the  city  of  New  Orleans,  in-  f*564 
eluding  the  property  which  is  an  alluvion,  and 
accessory  to  the  property  derived  from  the  es- 
tates of  Claude  Francois  Girod,  and  which  was 
abandoned  to  Nicolas  Girod  by  the  heirs  of 
Bertrand  Qravier,  by  an  act  of  compromise  ex- 
ecuted on  the  29th  day  of  March,  1828,  and 
also  the  house  and  lot  situated  at  the  corner  of 
St.  Louis  and  Chartres  streets,  in  Municipality 
No.  1  of  the  city  of  New  Orleans. 

5.  That  the  adjudication  made  in  the  Par- 
ish Court  of  the  parish  of  Orleans,in  the  year 
1815,  in  favor  of  Nicolas  Girod,  for  $40,41 8.- 
09,  and  claimed  by  the  said  Nicolas  in  the 
account  filed  in  the  Court  of  Probates  by  Nic- 
olas and  Jean  Francois  Girod,  in  May,  1817, 
be  set  aside,  and  instead  thereof  that  the  repre- 
sentatives of  said  Nicolas  Girod  be  allowed,  in 
the  settlement  of  the  accounts  by  the  master 
in  this  cause,  the  sum  of  $6,576.20,  with  inter- 
est thereon  at  the  rate  of  five  per  cent,  per  an- 
num from  the  1st  day  of  August,  1813. 

6.  That  the  two  acquittances  and  releases 
given  in  1817,  by  the  plaintiffs,  Madame  Adam 
and  Madame  Pargoud,  to  Jean  Francois  Gi- 
rod, be  set  aside,  and  be  allowed  no  other  force 
or  effect  than  as  acknowledgments  of  the  re- 
ceipt by  Madame  Pargoud  for  5,242  francs 
75c..  and  by  Madame  Adam  for  the  sum  of 
10,242  francs  75c..  making  respectively  the  sum 
of  $975.15,  and  $1,905.15,  in  the  currency  of 
the  United  States,  as  stated  in  said  receipt;  and 
that  the  said  amounts  should  be  deducted 
from  their  portions  respectively  in  the  distri- 
bution. 

7.  That  a  reference  be  made  to  a  master  in 
chancery  to  take  an  account  of  what  is  due 
from  the  estate  of  Nicolas  Girod  to  the  plaint- 
iffs on  account  of  the  property  belonging  to 
the  estate  of  Claude  Francois  Girod,  and  afien- 
iated  by  said  Nicolas  Girod,  for  rents  and 
profits,  and  for  interest;  and  of  what  may  be 
due  by  the  complainants  to  the  estate  of  Nic- 
olas Girod,  for  payments  made  by  the  said 
Nicolas  on  account  of  the  debts  of  the  said 
Claude  Francois  Girod,  and  of  the  legacies 
paid  by  him,  and  of  permanent  improvements; 
and,  in  taking  said  account,  said  master  shall 
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charge  the  said  estate  with  the  vajue  of  the 
crop  alleged  to  have  been  on  hand  when  the 
property  in  Lafourche  was  adjudicated  to 
Charles  St.  Felix,  with  interest  thereon ;  with 
the  amounts  which,  by  the  aforesaid  account 
of  1817,  the  said  executors  acknowledged  to 
have  received,  or  for  which  they  consented  to 
become  responsible,  from  the  time  the  same 
were  received;  with  the  price  at  which  the  two 
tracts  of  land  on  Bayou  Lafourche  and  the 
two  slaves  were  sold,  and  which  are  mentioned 
in  the  pleadings  as  having  heretofore  been 
sold,  with  interest  thereon  from  the  time  when, 
according  to  the  bill  of  sale,  said  price  was 
payable;  with  the  sum  of  thirty-five  thousand 
dollars,  this  being  the  admitted  value  of  the 
price  of  the  ground  donated  by  Nicolas  Gi- 
rod  to  the  Female  Orphan  Asylum,  with  inter- 
est thereon  from  the  time  said  donation  was 
565*]  made;  with  the  "rents  and  profits  of 
the  plantation  and  slaves,  the  house  at  the  cor- 
ner of  Chartres  and  St.  Louis  streets,  and  the 
property  in  Faubourg  St  Mary,  now  called  the 
Second  Municipality,  from  the  adjudication  of 
1814,  and  at  the  rate  which  might  reasonably, 
and  with  a  proper  administration,  have  been 
obtained  from  the  same,  it  being  understood 
that  from  the  years  1829  and  1880,  when  the 

Sroperty  in  Faubourg  St.  Mary,  or  Second 
[unicipality,  still  undisposed  of,  was  leased  to 
John  F.  Miller,  the  rents  and  profits  thereon 
are  to  be  charged  at  the  rate  at  which  the  rent 
was  stipulated  in  the  lease  to  said  Miller. 

8.  And  the  said  master  shall  credit  the  es- 
tate of  Nicolas  Girod,  on  said  account,  with 
the  amount  with  which  said  executors  credited 
themselves  in  their  account  of  the  28d  of  May, 
1817,  with  interest  thereon,  except  the  person- 
al claim  of  $40,418.09,  in  lieu  of  which  this 
court  has  directed  the  allowance  of  $0,576.80, 
being  one  of  the  items  of  the  general  account 
which  was  claimed  by  Nicolas  Girod  against 
Claude  Francois  Girod  after  the  death  of  the 
said  Claude,  and  the  estate  of  Nicolas  Girod 
shall  be  credited  with  any  payments  that  have 
been  made  on  account  of  legacies  left  by  the 
said  Claude,  with  interest  thereon.  And  the 
estate  of  the  said  Nicolas  Girod  shall  be 
credited  with  one  half  of  the  rents  and  profits 
of  the  plantation  and  slaves  of  Bayou  La- 
fourche, up  to  the  time  when  Jean  Francois 
sold  his  Interest  in  the  same  to  Nicolas  Girod. 
And  the  said  master  shall  also  credit  the  estate 
of  the  said  Nicolas  Girod  with  the  actual  cost 
in  money  expended  by  the  said  Nicolas  in 
permanent  improvements,  still  in  existence,  of 
or  upon  any  part  of  the  estate  of  Claude  Fran- 
cois Girod,  including  improvements  of  the 
property  gained  by  alluvion,  accessory  to  the 
property  derived  from  the  estate  of  Claude 
Francois  Girod,  which  was  abandoned  to 
Nicolas  Girod  by  the  heirs  of  Bertrand 
Gravier,  by  an  act  of  compromise,  executed  on 
the  29th  of  March,  1828,  and  the  expenses  and 
cost  paid  by  him  in  recovering  the  alluvion  be- 
fore mentioned,  and  including  also  improve- 
ments on  the  lot  at  the  corner  of  St.  Louis  and 
Chartres  streets,  and  with  improvements  on  the 
lands  on  Bayou  Lafourche  deducting  from  these 
last  the  value  of  the  labor  of  the  slaves  on  the 
said  plantation  aiding  and  making  such  im- 
provements, and  of  the  materials  procured  from 
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the  same.  And  the  actual  coat  in  money  of  ill 
improvements  made  by  said  Nicolas  shall  be 
allowed,  with  interest  at  five  per  cent  upon  the 
same  from  the  time  it  shall  be  ascertained  or 
found  by  the  master  that  the  sums  were  ex- 
pended. And  allowance  is,  also,  to  be  made 
to  the  estate  of  said  Nicolas  for  all  taxes  paid 
on  the  property  of  Claude  Francois  Girod. 
And  the  said  master  is  hereby  authorized,  for 
the  discovery  of  the  matters  aforesaid,  to  re- 
ceive from  the  parlies,  upon  oath,  books,  and 
papers,  and  writings  in  their  custody  and  pow- 
er relating  thereto  and  also  to  examine  wit- 
nesses orally  or  upon  written  interrogatories, 
in  regard  to  the  cost  *of  all  improve-  [*566 
ments,  due  notice  of  his  proceedings  in  this 
matter  being  given  to  the  parties  or  their 
attorney. 

9.  And  the  said  master  shall  compute  whst 
amount  or  the  balance  so  to  be  found  against 
the  estate  of  Nicolas  Girod  shall  be  paid  to 
each  of  the  plaintiffs,  according  to  their  de- 
clared proportionate  interest  in  the  estate  of 
Claude  Francois  Girod,  and  said  balance  ihiH 
be  paid  to  them,  with  interest  from  the  date  up 
to  which  the  master's  report  may  present  a  cal- 
culation of  interest;  and  said  payment  shall  he 
made  by  the  dative  testamentary  executors  of 
Nicolas  Girod,  out  of  the  funds  of  said  estate, 
in  preference  to  any  legacies  under  the  win 
of  said  Nicolas  Girod.  And  for  the  better 
discovery  of  matters  aforesaid,  the  parties  are 
to  produce  before  the  said  master,  upon  oath, 
all  books,  papers,  and  writings  in  their  custody 
or  power  relating  thereto,  as  the  said  master 
shall  direct.  And  the  said  master  shall,  when 
necessary,  examine  said  parties  upon  written 
interrogatories. 

10.  That  any  other  person  or  persons,  not 
now  parties  to  the  proceedings,  claiming  title  to 
the  funds  or  estate  in  controversy,  or  to  any 
part  thereof,  should  be  allowed  to  present 
their  claims  respectively  before  the  said  Cir- 
cuit Court,  to  make  due  proofs  thereof,  and  to 
become  parties  to  the  proceedings,  for  the  doe 
establishment  and  adjudication  thereof.  And 
that  the  costs  of  this  suit  which  have  hitherto 
accrued  in  the  said  court  should  be  paid  by  the 
said  dative  testamentary  executors  out  ot  the 
funds  of  said  estate. 

11.  It  is  thereupon  now  here  adjudged  sad 
decreed  by  this  court,  that  so  much  of  the  de- 
cree of  the  said  Circuit  Court  as  conforms  to 
the  decree  and  opinion  of  this  court  be,  and  the 
same  is  hereby  affirmed;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  allow  sot 
person  or  persons  not  now  parties  and  claiming 
title  to  any  portion  of  the  estate  in  controversr 
to  become  parties  to  the  suit,  to  present  their 
claims  and  make  due  proof  thereof,  and  for 
such  further  proceedings  to  be  had  therein,  in 
conformity  to  the  decree  and  opinion  of  this 
court,  as  to  law  and  justice  shall  appertain. 
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667*]  "THE  UNITED  STATES,  Plaintiff; 
v 
WILLIAM  S.  ROGERS. 

Indian  tribe* — law*  for  punishment  of  offense* 
—trial  of  offense*— plea  of  adoption. 

The  United  States  hare  adopted  the  principle 
originally  established  by  European  nattons.namely, 
that  the  aboriginal  tribcsof  Indians  in  North  Amer- 
ica are  not  regarded  as  the  owners  of  the  territories 
which  they  respectively  occupied.  Their  country 
was  divided  and  parceled  out  as  If  It  had  been  va- 
cant and  unoccupied  land. 

If  the  propriety  of  exercising  this  power  were 
now  an  open  question,  it  would  be  one  for  the  law 
making  and  political  department  of  the  govern- 
ment, and  not  the  judloial. 

The  Indian  tribes  residing  within  the  territorial 
limits  of  the  United  States  are  subject  to  their  au- 
thority, and  where  the  country  occupied  by  them 
is  not  within  the  limits  of  anyone  of  the  States, 
Congress  may,  by  law,  punish  any  offense  commit- 
ted there,  no  matter  whether  the  offender  be  a 
<rhite  man  or  an  Indian. 

The  25th  section  of  tbe  Act  of  30th  June.  1834, 
extends  the  laws  of  the  United  States  over  the  In- 
dian country,  with  a  proviso  that  they  shall  not  in- 
clude punishment  for  "crime*  committed  by  one 
Indian  agaiust  tbe  person  or  property  of  another 
Indian." 

This  exception  docs  not  embrace  the  case  of  a 
white  man  who,  at  mature  age.  Is  adopted  into  an 
Indian  tribe.  He  is  not  an  "Indian,  within  the 
meaning  of  tbe  law. 

The  Treaty  with  the  Cherokees  concluded  at  New 
Echota.  In  1835,  allows  the  Indian  Council  to  make 
laws  for  their  own  people  or  such  persons  as  have 
connected  themselves  with  them.  But  It  also  pro- 
vides that  such  laws  shall  not  be  Inconsistent  with 
acts  of  Congress.  The  Act  of  1084,  therefore,  con- 
trols and  explains  the  treaty. 

It  results  from  these  principles,  that  a  plea,  set 
up  by  a  white  man,  alleging  that  he  had  been 
adopted  bv  an  Indian  tribe,  and  was  not  subject  to 
the  jurisdiction  of  the  Circuit  Court  of  the  United 
States,  is  not  valid. 

THIS  case  came  up  on  a  certificate  of  division 
from  the    Circuit   Court  of  the  United 
Slates  for  the  District  of  Arkansas. 

Al  the  April  Term,  1845,  of  the  said  Circuit 
Court,  the  grand  jury  indicted  William  S. 
Rogers  for  the  murder  of  Jacob  Nicholson. 
Both  Rogers  and  Nicholson  were  alleged,  in  the 
indictment,  to  be  "white  men  and  not  In- j 
(Hans."  The  offense  was  charged  to  have  been 
committed  within  the  jurisdiction  of  the  court, 
that  is  to  say,  in  that  part  of  the  Indian 
country  west  of  tbe  State  of  Arkansas  that  is 
bounded  north  by  the  north  line  of  lands  a«- 
;igned  to  the  Osage  tribe  of  Indians,  produced 
east  to  the  State  of  Missouri,  west  by  the  Mex- 
ican possessions,  south  by  Red  River,  and  east 
by  tbe  west  line  of  the  now  State  of  Arkansas 
and  the  State  of  Missouri  (the  same  being  terri- 
tory annexed  to  the  said  District  of  Arkansas, 
for  the  purposes  in  the  act  of  Congress  in  that 
•  behalf  made  and  provided). 

The  defendant  filed  the  following  plea: 
"  And  the  defendant  in  his  own  proper  per- 
son, comes  into  court,  and,  having  heard  the 
said  indictment  read,  says  that  the  court  ought 
not  to  take  further  cognizance  of  the  said  pros- 
ecution, because,  he  says,  heretofore,  to  wit,  on 
the day  of  November,  1886,  he  then  be- 
ing a  free  white  man  and  a  citizen  of  the 


Utrm.—At  U>  Indian*  and  Indian  tribes,  their 
itatw ;  to  what  tows  amenable :  their  right  and  title 
in  land*  ttccupied  by  them,  see  note  to  Worcester  v. 
Georgia,  8  Pet.,  516, 
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United  States,  and  having  been  born  in  the  said 
United  States,  voluntarily  and  of  his  free  will 
removed  to  the  portion  of  the  country  west  of 
the  State  of  Arkansas,  assigned  and  belonging 
to  the  Cherokee  "tribe  of  Indians,  and  [*568 
did  incorporate  himself  with  said  tribe,  and 
from  that  time  forward  became  and  continued 
to  be  one  of  them,  and  made  the  same  his 
home,  without  any  intention  of  returning  to 
the  said  United  States;   and  that  afterwards, 

to  wit,  on  the day  of  November,  1836, 

he  intermarried  with  a  Cherokee  Indian  woman, 
according  to  the  forms  of  marriage,  and  that 
he  continued  to  live  with  the  said  Cherokee 
woman,  as  his  wife,  until  September,  1843, 
when  she  died,  and  by  her  had  several  children, 
now  living  in  the  Cherokee  nation,  which  is 
his  and  their  home. 

"  And  the  defendant  further  says,  that,  from 
the  time  he  removed,  as  aforesaid,  be  incorpo- 
rated himself  with  the  said  tribe  of  Indians  as 
one  of  them,  and  was  and  is  so  treated,  recog- 
nized, and  adopted  by  said  tribe  and  the 
proper  authorities  thereof,  and  exercised  and 
exercises  all  the  rights  and  privileges  of  a 
Cherokee  Indian  in  said  tribe,  and  was  and  is 
domiciled  in  the  country  aforesaid;  that,  before 
and  at  the  time  of  the 
commission  of  the  supposed  crime,  if  any 
such  was  committed,  to  wit,  in  tbe  Indian 
country  aforesaid,  he,  the  defendant,  by  the 
acts  aforesaid,  became,  and  was,  and  still  is,  a 
citizen  of  the  Cherokee  nation,  and  became, 
and  was,  and  still  is,  a  Cherokee  Indian,  with- 
in the  true  intent  and  meaning  of  the  act  of 
Congress  in  that  behalf  provided.  And  the  said 
defendant  further  says  that  the  said  Jacob  Nich- 
olson, long  before  the  commission  of  said 
crime,  if  any  such  was  committed,  although  a 
native  born  free  white  male  citizen  of  the 
United  States,  had  settled  in  tbe  tract  of  coun- 
try assigned  to  said  Cherokee  tribe  of  Indians 
west  of 'the  State  of  Arkansas,  without  any  in- 
tention of  returning  to  said  United  States;  that 
he  intermarried  with  an  Indian  Cherokee 
woman,  according  to  the  Cherokee  form  of 
marriage;  lhat  he  was  treated,  recognized,  and 
adopted  by  the  said  tribe  as  one  of  them,  and 
entitled  to  exercise,  and  did  exercise,  all  tbe 
rights  and  privileges  of  a  Cherokee  Indian,  and 
was  permanently  domiciled  in  said  Indian 
country  as  his  home,  up  to  the  time  of  his  sup- 
posed murder. 

"  And  the  said  defendant  further  says  that, 
by  the  acts  aforesaid,  he,  the  said  Jacob  Nich 
olson,  was  a  Cherokee  Indian  at  the  time  of  the 
commission  of  the  said  supposed  crime,  within 
the  true  intent  and  meaning  of  the  act  of  Con- 
gress in  that  behalf  made  and  provided.  Where- 
fore tbe  defendant  says  that  this  court  has  no 
jurisdiction  to  cause  the  defendant  to  make  a 
further  or  other  answer  to  said  bill  of  indict- 
ment, for  said  supposed  crime  alleged  in  the 
bill  of  indictment.  And  the  defendant  prays 
judgment,  whether  he  shall  be  held  bound  to 
further  answer  said  indictment." 

To  this  plea  the  District  Attorney  of  tbe 
United  States  filed  the  following  demurrer: 

"  And  the  said  United  States,  by  Samuel  H. 
Hempstead,  District  "Attorney,  come  f*569 
and  say,  that  the  said  first  plea  of  the  defend- 
ant to  the  jurisdiction  of  this  honorable  court 
is  insufficient  in  law,  and  that,  by  reason  of 
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anything  therein  contained,  this  court  ought 
not  to  refuse  to  entertain  further  jurisdiction 
of  the  crime  in  said  bill  of  indictment  alleged. 

"  And  the  following  causes  of  demurrer  are 
assigned  to  said  plea: 

"  1st.  That  a  native  born  citizen  of  the 
United  States  cannot  expatriate  himself,  so  as 
to  owe  no  allegiance  to  the  United  States,  with- 
out some  law  authorizing  him  to  do  so. 

"2d.  That  no  white  man  can  rightfully  be- 
come a  citizen  of  the  Cherokee  tribe  of  Indians, 
either  by  marriage,  residence,  adoption,  or  any 
other  means,  unless  the  proper  authority  of  the 
United  States  shall  authorize  such  incorpora- 
tion. 

"8d.  That  the  proviso  of  the  act  of  Con- 
gress relating  to  crimes  committed  by  one  In- 
dian upon  the  property  or  person  of  another 
Indian,  was  never  intended  to  embrace  white 
persons,  whether  married  and  residing  in  the 
Indian  nation  or  not." 

And,  upon  the  argument  of  the  said  demur- 
rer, the  following  questions  arose,  and  were 
propounded  for  the  decision  of  the  court;  but 
the  judges  being  divided  in  opinion  upon  the 
same,  upon  motion,  ordered  that  they  Unentered 
of  record,  and  certified  to  the  nest  term  of  the 
Supreme  Court  of  the  United  States  for  its 
opinion  and  decision  thereupon : 

1st.  Was  it  competent  for  the  accused,  be- 
ing a  citizen  of  the  United  States,  either  under 
the  fourth  clause  of  the  eighth  section  of  the 
first  article  of  the  Constitution  of  the  United 
States,  or  under  any  act  of  Congress  passed  in 
virtue  of  the  Constitution  of  the  United  States, 
upon  the  subject  of  naturalization;  or  in  vir- 
tue of  any  admission,  obligation,  or  duty  in- 
cumbent upon  the  government  of  the  United 
States,  and  implied  by  the  said  clause,  section, 
and  article  of  the  Constitution ;  or  any_  of  the 
said  acts  of  Congress  in  reference  to  citizens  of 
the  United  Slates,  or  to  foreign  governments, 
their  subjects  or  citizens,  upon  the  authority  of 
the  will  and  act  of  the  accused,  and  without 
any  form,  mode,  or  condition  prescribed  by 
the  government  of  the  United  States,  to  devest 
himself  of  his  allegiance  to  that  government, 
and  of  his  character  of  citizen  of  the  United 
States? 

2d.  Could  the  accused,  as  a  citizen  of  the 
United  States,  or  resident  within  the  same, 
possess  the  right  or  the  power  resulting  from 
the  nature  and  character  of  the  civil  and  polit- 
ical institutions  of  the  United  States,  or  as  ap- 
pertaining to,  and  inherent  in,  him,  as  a  free 
moral  and  political  agent,  or  derived  to  him 
from  the  law  of  nature  or  from  the  law  of  na- 
tions, founded  either  upon  natural  right  or  upon 
convention,  voluntarily  and  entirely  put  off  his 
allegiance  to,  and  his  character  of  citizen  of 
670*]  the  United  States,  *and  transfer  that 
allegiance  and  citizenship  to  any  other  govern- 
ment, State,  or  community? 

3d.  Could  the  tribe  of  Indians  residing  with- 
out the  limits  of  any  one  of  the  States,  but  with- 
in the  territory  of  the  United  States,  as  set 
forth  in  the  pleadings  in  this  prosecution,  and 
designated  as  the  Cherokee  tribe,  and  also  as 
the  Cherokee  nation  (and  by  whom  the  accused 
alleges  that  he  has  been  adopted),  be  held  and 
recognized,  in  reference  to  the  government,  and 
under  the  laws  of  the  United  States,  as  a  sepa- 
rnte  and  distinct  government  or  nation,  possess- 
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ing  political  rights  and  powers  such  as  author 
izc  them  to  receive  and  adopt,  as  members  of 
their  State,  the  subjects  or  citizens  of  other 
States  or  governments,  with  the  ascent 
of  such  subjects  or  citizens,  and  particular 
ly  the  citizens  of  the  United  States,  and 
thereby  to  sever  their  allegiance  and  citizenship 
from  the  States  or  governments  to  which  they 
previously  appertained,  and  to  naturalize  each 
subjects  or  citizens,  and  make  them  eiclusvelj 
or  effectually  members,  subjects,  or  citizens  of 
the  said  Indian  tribe,  with  regard  to  civil  and 
political  rights  and  obligations? 

4th.  Could  the  accused,  by  any  act  or  assent 
of  his  own,  combined  with  the  acts,  authority, 
or  assent  of  the  above  mentioned  tribe,  resid- 
ing within  the  territory  aforesaid,  so  change 
and  put  off  his  character,  rights,  and  obliga- 
tions as  a  citizen  of  the  United  States,  as  to  be- 
come in  his  social,  civil,  and  political  relations 
and  condition  a  Cherokee  Indian? 

5th.  Does  the  twenty-fifth  section  of  the  Act 
of  Congress  of  the  30th  of  June,  1834.  entitled 
"  An  Act  to  regulate  trade  and  intercourse 
with  the  Indian  tribes,  and  to  preserve  the 
peace  of  the  frontiers,"  and  the  proviso  to  that 
section,  limit  the  operation  of  the  said  act,  and 
give  effect  to  the  said  proviso,  as  to  instance* 
of  crimes  committed  by  natives  of  the  Indian 
tribes  of  full  blood,  against  native  Indians  cf 
full  blood  only ;  or  do  the  said  section  and  pro 
viso  have  reference  also  to  Indians  (natives),  or 
others  adopted  by,  and  permanently  resident 
within,  the  Indian  tribes;  or  have  they  relation 
to  the  progeny  of  Indians  by  whites  or  by  ne- 
groes, or  of  whites  or  negroes  by  Indians,  born 
or  permanently  resident  within  the  Indian  tribes 
and  limits,  or  to  whites  or  free  negroes  born  and 
permanently  resident  in  the  tribes,  or  to  negroe? 
owned  as  slaves,  and  resident  within  the  Indian 
tribes,  whether  procured  by  purchase,  or  there 
born  the  property  of  Indians? 

6th.  Docs  the  plea  interposed  by  the  accused 
in  this  prosecution,  the  facts  whereof  are  ad 
mitted  by  the  demurrer,  constitute  a  valid  oh 
jeetion  to  the  jurisdiction  of  this  court? 

The  twenty-fifth  section  of  the  Act  of  18S4. 
referred  to  in  the  fifth  point  certified,  enact* 
as  follows:  "  That  so  much  of  the  laws  of  tin. 
United  States  as  provides  for  the  punishment 
of  crimes  committed  within  any  place  within 
the  sole  and  exclusive  jurisdiction  *of  [*571 
the  United  States.shall  be  in  force  in  the  Indian 
country;  provided,  that  the  same  shall  not  ex- 
tend to  crimes  committed  by  ooe  Indian  against 
the  person  or  property  of  another  Indian." 

The  defendant  moved  the  court  for  an  order 
to  discharge  him  from  imprisonment,  on  thr 
ground  that  the  court  were  divided  in  opinion 
on  bis  plea  to  the  jurisdiction ;  but  the  court 
overruled  the  motion,  and  remanded  him  to  the 
custody  of  the  marshal. 

The  case  came  up  to  this  court  upon  the 
points  certified,  and  was  argued  by  Jbfr*  Mum. 
Attorney-General,  on  behalf  of  the  United 
States. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  sent  here  by  the  Condi 
Court  of  the  United  States  for  the  District  of 
Arkansas,  under  a  certificate  of  division  of 
opinion  between  the  justices  of  that  court. 
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It  appears  by  tbe  record  that  William  S. 
Rogers,  a  white  man,  was  indicted  in  the  above 
mentioned  court  for  murder,  charged  to  have 
been  committed  upon  s  certain  Jacob  Nichol- 
son, also  a  white  man,  in  the  country  now  oc- 
cupied and  allotted  by  the  laws  of  the  United 
Slates  to  the  Cherokee  Indians. 

Tbe  accused  put  in  a  special  plea  to  tbe  in- 
dictment, in  which  he  avers  that,  having  been 
a  citizen  of  the  United  States,  he,  long  before 
the  offense  charged  is  supposed  to  have  been 
committed,  voluntarily  removed  to  the  Chero- 
kee country,  and  made  it  his  home,  without 
any  intention  of  returning  to  tbe  United  States, 
that  he  incorporated  himself  with  the  said  tribe 
of  Indians  as  one  of  them,  and  was  so  treated, 
recognized,  and  adopted  by  the  said  tribe,  and 
tbe  proper  authorities  thereof,  and  exercised 
all  the  rights  and  privileges  of  a  Cherokee  In- 
dian in  the  said  tribe,  and  was  domiciled  in 
their  country;  that  by  these  acts  he  became  a 
citizen  of  the  Cherokee  nation,  and  was,  and 
still  is,  a  Cherokee  Indian,  within  the  true  in- 
tent and  meaning  of  the  act  of  Congress  in  that 
behalf  made  and  provided;  that  the  said  Jacob 
Nicholson  had  in  like  mauncr  become  a  Chero- 
kee Indian,  and  was  such  at  the  time  of  the 
commission  of  the  said  supposed  crime,  within 
tbe  true  intent  and  meaning  of  the  act  of  Con- 
gress in  that  behalf  made  and  provided;  and 
that,  therefore,  the  court  had  no  jurisdiction  to 
cause  tbe  defendant  to  make  a  further  or  other 
answer  to  the  said  indictment. 

This  is  tbe  substance  of  the  plea,  and  to  this 
plea  tbe  attorney  for  the  United  States  de- 
murred, setting  down  the  causes  of  demurrer 
which  appear  in  the  foregoing  statement  of  the 
case. 

Several  questions  have  been  propounded  by 
the  Circuit  Court,  which  do  not  arise  on  the 
plea  of  the  accused,  and  some  of  them,  we 
think,  cannot  be  material  in  the  decision  of  the 
case,  and  need  not,  therefore,  be  answered  by 
this  court. 

The  country  in  which  the  crime  is  charged 
to  have  been  committed  is  a  part  of  the  terri- 
tory of  the  United  States,  and  not  within  the 
572*]  *limits  of  any  particular  State.  It  is 
true  that  it  is  occupied  by  the  tribe  of  Chero- 
kee Indians.  But  it  has  been  assigned  to  them 
by  tbe  United  States  as  a  place  of  domicil  for 
the  tribe,  and  they  hold  and  occupy  it  with  the 
assent  of  the  United  States,  and  under  their  au- 
thority. The  native  tribes  who  were  found  on 
this  continent  at  the  time  of  its  discovery  have 
never  been  acknowledged  or  treated  as  inde- 
pendent nations  by  the  European  governments, 
nor  regarded  as  the  owners  of  the  territories 
they  respectively  occupied.  On  tbe  contrary, 
the  whole  continent  was  divided  and  parceled 
out,  and  granted  by  the  governments  of  Europe 
as  if  it  had  been  vacant  and  unoccupied  land, 
and  tbe  Indians  continually  held  to  be,  and 
treated  as,  subject  to  their  dominion  and  con- 
trol. 

It  would  be  useless  at  this  day  to  inquire 
whether  the  principle  thus  adopted  is  just  or 
not;  or  to  speak  of  the  manner  in  which  the 
power  claimed  was  in  many  instances  exercised. 
It  is  due  to  the  United  States,  however,  to  say, 
that  while  they  have  maintained  the  doctrines 
upon  this  subject  which  had  been  previously  es- 
tablished by  other  nations,  and  insisted  upon 
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the  same  powers  and  dominion  within  their 
territory,  yet,  from  the  very  moment  the  gen- 
eral government  came  into  existence  to  this 
time,  it  has  exercised  its  power  over  this  unfor- 
tunate race  in  the  spirit  of  humanity  and  jus- 
tice, and  has  endeavored  by  every  means  in  its 
power  to  enlighten  their  minds  and  increase 
their  comforts,  and  to  save  them  if  possible  from 
the  consequences  of  their  own  vices.  But  had 
it  been  otherwise,  and  were  the  right  and  the 
propriety  of  exercising  this  power  now  open  to 
question,  yet  it  is  a  question  for  the  law  mak- 
ing and  political  department  of  the  government, 
and  not  for  the  judicial.  It  is  our  duty  to  ex- 
pound and  execute  tbe  law  as  we  find  it,  and 
we  think  it  too  firmly  and  clearly  established  to 
admit  of  dispute,  that  the  Indian  tribes  residing 
within  the  territorial  limits  of  the  United  States 
are  subject  to  their  authority,  and  where  the 
country  occupied  by  them  is  not  within  the 
limits  of  one  of  the  States,  Congress  may  by 
law  punish  any  offense  committed  there,  no 
matter  whether  the  offender  be  a  white  man  or 
an  Indian.  Consequently,  the  fact  that  Rogers 
had  become  a  member  of  the  tribe  of  Chero- 
kees  is  no  objection  to  the  jurisdiction  of  the 
court,  and  no  defense  to  the  indictment,  pro- 
vided the  case  is  embraced  by  the  provisions  of 
the  Act  of  Congress  of  the  80th  of  June,  1834. 
entitled  "  An  Act  to  regulate  trade  and  inter- 
course with  the  Indian  tribes,  and  to  preserve 
the  peace  of  the  frontiers." 

By  the  twenty-fifth  section  of  that  act,  the 
prisoner,  if  found  guilty,  is  undoubtedly  liable 
to  punishment,  unless  he  comes  within  the  ex- 
ception contained  in  the  proviso,  which  is,  that 
the  provisions  of  that  section  ' '  shall  not  ex- 
tend to  crimes  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian." 
And  we  think  it  very  clear  that  a  white  man, 
who  at  mature  age  is  adopted  in  an  Indian 
tribe,  does  not  thereby  become  an  Indian,  and 
was  not  "intended  to  be  embraced  in  [*573 
the  exception  above  mentioned.  He  may  by  \ 
such  adoption  become  entitled  to  certain  privi- 
leges in  the  tribe,  and  make  himself  amenable 
to  their  laws  and  usages.  Yet  he  is  not  an  In- 
dian; and  the  exception  is  confined  to  those 
who  by  the  usages  and  customs  of  the  Indians 
are  regarded  as  belonging  to  their  race.  It  does 
not  speak  of  members  of  a  tribe,  but  of  the  race 
generally — of  the  family  of  Indians;  and  it  in- 
tended to  leave  them  both,  as  regarded  their 
own  tribe,  and  other  tribes  also,  to  be  governed 
by  Indian  usages  and  customs.  And  it  would 
perhaps  be  found  difficult  to  preserve  peace 
among  them,  if  white  men  of  every  description 
might  at  pleasure  settle  among  them,  and,  by 
procuring  an  adoption  by  one  of  the  tribes, 
throw  off  all  responsibility  to  the  laws  of  the 
United  States,  and  claim  to  be  treated  by  the 
government  and  its  officers  as  if  they  were  In- 
dians born.  It  can  hardly  be  supposed  that 
Congress  intended  to  grant  such  exemptions, 
especially  to  men  of  that  class  who  are  most 
likely  to  become  Indians  by  adoption,  and  who 
will  generally  be  found  the  most  mischievous 
and  dangerous  inhabitants  of  the  Indian  coun- 
try. 

It  may  have  been  supposed  that  the  Treaty 
of  New  Echota,  made  with  the  Cherokecs  in 
1885,  ought  to  have  some  influence  upon  the 
construction  of  this  act  of  Congress,  and  ex- 
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tend  the  exception  to  all  the  adopted  members 
of  the  tribe.  But  there  is  nothing  in  the  treaty 
in  conflict  with  the  construction  we  have  given 
to  the  law.  The  fifth  article  of  the  treaty  stipu- 
lates, it  is  true,  that  the  United  States  will  se- 
cure to  the  Cherokee  nation  the  right,  by  their 
national  councils,  to  make  and  carry  into  effect 
such  laws  as  they  may  deem  necessary  for  the 
government  and  protection  of  the  persons  and 
property  within  their  own  country,  belonging 
to  their  people,  or  such  persons  as  have  con- 
nected themselves  with  them.  But  a  proviso  im- 
mediately follows,  that  such  laws  shall  not  be 
inconsistent  with  the  Constitution  of  the  United 
States,  and  such  acts  of  Congress  as  had  been, 
or  might  be  passed,  regulating  trade  and  inter- 
course with  the  Indians.  Now,  the  act  of  Con- 
gress under  which  the  prisoner  is  indicted  had 
been  passed  but  a  few  months  before,  and  this 
proviso  in  the  treaty  shows  that  the  stipulation 
above  mentioned  was  not  intended  or  understood 
to  alter  in  any  manner  its  provisions.or  affect  its 
construction.  Whatever  obligations  the  prisoner 
may  have  taken  upon  himself  by  becoming  a 
Cherokee  by  adoption,  his  responsibility  to  the 
laws  of  the  United  States  remained  unchanged 
and  undiminished.  He  was  still  a  white  man, 
of  the  white  race,  and  therefore  not  within  the 
exception  in  the  act  of  Congress. 

We  are  therefore  of  opinion  that  the  matters 
stated  in  the  plea  of  the  accused  do  not  con- 
stitute a  valid  objection  to  the  jurisdiction  of 
the  court,  and  that,  if  he  is  found  guilty  upon 
the  indictment,  he  is  liable  to  the  punishment 
provided  by  the  act  of  Congress  before  referred 
to,  and  is  not  within  the  exception  in  relation 
574*]  to  Indians.  *And  we  shall  direct  this 
opinion  to  be  certified  to  the  Circuit  Court,  as 
the  answer  to  the  several  questions  stated  in 
the  certificate  of  division.  We  abstain  from 
giving  a  specific  answer  to  each  question,  be- 
cause, as  we  have  already  said,  some  of  them 
do  not  appear  to  arise  out  of  the  case,  and,  upon 
questions  of  that  description,  we  deem  it  most 
advisable  not  to  express  an  opinion. 

8.  C.  Hemp.,  450. 

Cited-11  Wall.,  619;  17  Wall..  242;  1  Dill.,  285,  278  ; 
Hemp.,  500. 


JOHN  A.    BARRY,  Plaintiff  in  Krror, 

v. 

MARY  MERCEIN  and  ELIZA  ANN  BARRY, 

Defendant*. 

Practice. 

After  a  case  has  been  called,  and  placed  at  the 
foot  of  tbe  docket,  the  court  cannot  take  it  up,  on 
motion,  and  arslgrn  a  day  for  its  argrument,  when 
other  cases,  of  (Treat  public  importance,  have 
already  been  assigned  for  what  may  be  the  remain- 
der of  the  term. 

THE  circumstances  which  led  to  tbe  interlocu- 
tory opinion  of  the  court  in  this  case  are 
sufficiently  set  forth  in  the  memorial  of  Mr. 
Barry,  and  the  opinion  of  the  court. 

The  memorial  was  as  follows: 
"To  their  Honors,  the  Justices  of  the  Supreme 
Court  of  the  United  States  of  America. 
"The  memorial  of  John  A.  Barry  respectfully 
represents  that  he  is  a  British  subject,  domi- 
ciled and  resident  abroad  within  the  dominions 
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of  her  Britannic  Majesty;  that,  for  some  con- 
siderable time  past,  he  has  had  upon  the  docket 
of  this  honorable  court  a  highly  important  and 
most  interesting  case,  on  a  writ  of  error  to  tbe 
Circuit  Court  for  the  Southern  District  of  New 
York :  that, consequently,  he  came  over  to  Umk 
United  States  in  November,  1844.  to  attend  to 
the  said  case  at  the  last  term  of  this  honorable 
court;  but  the  number  of  the  case  being  138. 
he  was  greatly  disappointed  in  being  obliged  to 
return  to  his  home  without  its  having  been 
reached :  that  he  has  now  again  come  over  to 
this  country  for  tbe  purpose  of  meeting  the  said 
case;  but,  owing  to  an  unusual  length  of  pass- 
age, did  not  arrive  at  Boston  until  after  this 
honorable  court  had  commenced  its  present 
session;  that  it  was  his  intention,  and  full  ex- 
pectation, to  have  been  before  this  honorable 
court  whenever  the  said  case  (No.  72)  oa 
the  present  calendar  should  be  called;  but, 
owing  to  an  attack  of  bodily  indisposition,  be 
was  detained  in  New  York  until  he  became 
apprehensive  that  he  might  not  be  enabled  to 
be  present  at  the  call  of  the  said  case  in  its  reg- 
ular order;  that  he  thereupon  wrote  a  letter 
to  W.  T.  Carroll,  Esq.,  the  clerk  of  this  honor 
able  court,  intimating  his  said  apprehension,  in 
order  that. should  it  be  realized,  the  cause  thereof 
might  be  communicated  to  *your  bon-  [*57S 
ore,  in  the  hope  that,  under  the  circumstance*, 
your  honors  would  be  pleased  to  permit  tbe 
case  to  be  passed  over  without  prejudice  until 
your  memorialist's  arrival  in  Washington;  that 
he  received  an  answer  from  the  said  W.  T. 
Carroll,  Esq.,  acknowledging  his  receipt  of  the 
said  letter,  but  informing  your  memorialist 
that,  unfortunately,  tbe  case  bad  been  reached 
only  the  day  before,  when,  agreeably  to 
the  forty  third  rule  of  court,  the  said  case  was 
placed  at  the  foot  of  the  calendar:  that,  in  tbe 
event  of  its  so  remaining,  your  memorialitt 
will,  if  be  shall  live,  be  necessitated  to  come 
again — a  third  time— to  this  country,  at  tbe 
next  setting  of  this  honorable  court,  as  bo  prob- 
ability exists  that  the  case  can  be  reached, 
in  its  new  position,  during  the  present,  term. 

"Your  memorialist,  therefore,  respectfully 
prays,  that,  in  consideration  of  tbe  forecoin; 
premises,  and  further,  that  tbe  case  is  one  in  re- 
lation to  the  writ  of  habea*  corpus,  in  favor  of 
liberty,  in  proceedings  on  which  courts  are  ac- 
customed to  relax  that  stringency  of  technical 
requirements  so  strenuously  adhered  to  and  in 
suited  on  in  ordinary  formal  suits  at  law,  tbe 
said  forty-third  rule  of  court  may  not  be  en 
forced  on  the  present  occasion ;  but  that  your 
memorialist  may  be  heard  in  the  matter  at  soch 
earlier  day  as  may  comport  with  the  conven- 
ience of  your  honors,  or  be  appointed  for  the 
purpose  by  this  honorable  court. 

"John  A.  Babrt. 

"Washington,  D.  C.  February  6th,  184«  " 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

In  the  case  of  John  A.  Barry  v.  JrVrry  Mer 
cein  and  Eliza  Ann  Barry,  a  motion  was  made 
on  Friday  last  by  the  plaintiff  in  error  t" 
assign  some  day  during  the  present  term  for 
the  argument.  A  petition  was  filed  at  tbe  tost 
term  by  one  of  the  defendants  in  error,  pravinr 
that  the  writ  of  error  might  be  dismissed  for 
want  of  jurisdiction.    The  case  in  the  regular 
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order  of  business  was  called  on  the  15th  day  of 
January  last,  and  neither  party  appearing,  it 
w&e.according  to  the  rules  of  the  court,  placed 
at  the  foot  of  the  calendar;  and  it  is  now  evi- 
dent, from  the  number  of  cases  standing  before 
it,  that  it  cannot  be  reached  during  the  present 
term,  unless  by  a  special  order  of  the  court 
giving  it  priority. 

There  are  two  questions  in  the  case,  both  of 
them  grave  and  serious  ones:  1st.  Whether 
this  court  have  jurisdiction  upon  a  writ  of  error 
in  s  case  like  this;  and,  2d.  If  it  should  be  de- 
termined that  it  has  jurisdiction,  then,  whether 
the  Circuit  Court  committed  an  error  in  refusing 
to  award  the  habeas  corpus. 

As  this  controversy,  while  it  continues  un- 
decided, must  be  a  painful  one  to  the  parties 
on  both  sides,  the  court  feel  every  disposition 
to  bring  it  to  a  speedy  hearing,  if  it  could  be 
done  without  injustice  to  others;  and  if  the 
motion  to  assign  a  day  was  liable  to  no  other 
objection  than  that  it  would  be  a  departure  from 
the  order  of  business  prescribed  by  the  rules, 
576*]  there  would  be  no  difficulty  *in  making 
this  case  an  exception,  and  assigning  a  day  for 
the  hearing. 

But  at  the  present  period  of  the  term,  the  as- 
signment of  a  particular  day  for  the  trial  of 
this  case  involves  other  and  higher  considera- 
tions than  that  of  a  mere  departure  from  estab- 
lished rules.  In  four  or  five  weeks.at  farthest, 
the  court  will  be  compelled  to  close  its  session, 
in  order  to  enable  its  members  to  perform  their 
duties  at  the  circuits;  and  several  important 
cases,  some  of  which  cannot  be  continued  with- 
out producing  much  public  inconvenience  in 
three  or  more  of  the  States,  have  already  been 
specially  assigned  for  argument,  and  the  order 
in  which  they  are  to  be  taken  up  announced 
from  the  bench;  and  in  obedience  to  this  notice 
counsel  have  been  for  some  time  past,  and  still 
are,  attending  to  argue  them.  It  is  very  doubt- 
ful whether  enough  remains  of  the  term  to 
enable  the  court  to  dispose  of  these  cases,  and 
it  is  probable  that  one  or  more  of  them  may  of 
necessity  be  continued.  Under  such  circum- 
stances, we  cannot,  without  injustice  to  others 
and  inconvenience  to  the  public  in  several 
of  the  States,  make  a  new  and  unexpected  ar- 
rangement in  the  order  of  business,  by  which 
another  case,  not  entitled  to  priority,  is  inter- 
posed out  of  ite  proper  order. 

The  com  in  question  mutt,  therefore,  aland 
oxer  until  the  next  term. 

S.  C,  5  How.,  103. 


EDWARD  BRADFORD,  Plaintiff  in  Error, 

v. 
ROBERT  W.  WILLIAMS,   Defendant,  and 

JOHN  JUDGE,  Plaintiff  in  Error, 

v. 

ROBERT  W.  WILLIAMS,  Defendant. 

Florida  statute — suit  on  hand  by  assignee — 
obligor  and  obligee  same  person — execution 
need  not  be  proved  unless  denied  under  oath — 
practice  on  appeal — duty  of  clerk. 

By  a  statute  of  Florida,  wbere  suit  Is  brought 
upon  a  boud,  the  plaintiff  need  not  prove  its  execu- 
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tlon  unless  the  defendant  denies  It  under  oath.  It 
also  provides  that  such  an  Instrument  may  be  as- 
signed ;  that  the  assignee  becomes  vested  with  all 
the  rights  of  the  assignor,  and  may  bring  suit  in 
his  own  name. 

Under  this  statute,  where  a  Joint  and  several 
bond  was  signed  by  three  obligors  and  made  pay- 
able to  three  obligees,  one  of  whom  was  also  one 
of  the  obligors,  and  the  obligees  assigned  the  bond, 
the  fact  that  one  of  the  obligors  whs  alsoan  obligee 
was  no  valid  defense  in  a  suit  brought  by  the  as- 
signee against  the  two  other  obligors. 

The  Inability  of  one  of  the  obligees  to  sue  him- 
self did  no  impair  the  vitality  of  the  bond,  but 
amounted  only  to  an  objection  to  a  recovery  in  a 
court  of  law.  The  assignment,  und  ability  of  the 
assignee  to  sue  in  his  own  name,  removed  this  diffi- 
culty. 

The  statute  of  Florida  places  bonds,  as  far  as 
respects  negotiability  and  the  right  of  the  assignee 
to  sue  in  bis  own  name,  upon  the  same  footing  as 
bills  of  exchange  and  promissory  notes.  The  case, 
therefore,  falls  wltbin  the  principle  of  a  partner 
drawing  a  bill  upon  his  house,  or  making  a  note  in 
the  name  of  the  firm,  payable  to  his  own  order, 
both  of  which  are  valid  in  the  bands  of  a  imnafiAe 
holder. 

THESE  were  kindred  cases,  arpued  and  de- 
cided together.  Bradford  and  Judge  were 
obligors  upon  the  same  bonds,  although  sued 
separately,  and  the  same  questions  were  com- 
mon to  both  cases. 

*They  came  up  by  writ  of  error  from  [*57  7 
the  Court  of  Appeals  for  the  Territory  of 
Florida. 

The  case  was  this: 

The  defendant  in  error  brought  an  action  of 
debt  in  the  Superior  Court  in  the  Middle  Dis- 
trict of  Florida  against  the  plaintiff  in  error, 
and  declared  upon  four  bonds,  amounting  in 
the  aggregate  to  the  sum  of  $4,854.28,  made  by 
the  defendant  below,  William  P.  Craig,  ana 
Ed.  Bradford  by  which  they  bound  themselves 
jointly  and  severally  to  pay  that  sum  to  William 
B.  Nuttall,  Hector  W.  Braden,  and  William  P. 
Craig,  or  to  their  order,  setting  out  the  assign- 
ment of  said  bonds,  in  due  and  proper  form, 
by  the  obligees  to  the  plaintiff  in  the  suit. 

The  defendant,  by  his  attorney,  craved  oyer 
of  the  bonds,  and,  after  setting  out  the  same, 
pleaded  "  that  William  P.  Craig,  one  of  the 
obligors  mentioned,  was,  and  is,  the  same  iden- 
tical person  named  William  P.  Craig  as  one  of 
the  obligees  in  the  said  bonds,  who.  together 
with  the  others,  had  indorsed  the  bonds  to  the 
plaintiff,  and  that  the  same  was  therefore  null 
and  void  at  law,  and  not  the  deed  of  the  de- 
fendant." concluding  with  a  verification. 

To  which  the  plaintiff  demurred,  and  the  de- 
fendant joined  in  the  demurrer. 

The  court  gave  judgment  for  the  plaintiff  on 
the  demurrer,  which  judgment  was  affirmed 
by  the  Court  of  Appeals,  upon  which  this  writ 
of  error  was  brought. 

The  record  not  having  been  filed  In  time,  the  - 
cases  had  been  docketed  and  dismissed  under 
the  forty-third  rule  of  court,  on  motion  of  the 
defendant  in  error.  Afterwards,  a  motion  was 
made  by  Mr.  Westcott  to  re-instate  them, which 
was  argued  by  Mr.  Westeott  and  opposed  by  Mr. 
Thompson;  upon  which  motion 

Mr.  Justice  M'Lran  delivered  the  opinion  of 
the  court: 

A  writ  of  error  having  been  allowed  in  this 
case,  and  the  record  not  having  been  filed  by 
the  plaintiff  within  the  forty-third  rule,  a  mo- 
lion  was  made  by  the  counsel  of  the  defendant, 
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on  presenting  a  statement  of  the  judgment  be- 
low, regularly  certified,  to  dock  it  and  dismiss 
the  cause,  which  the  court  ordered  to  be  done. 
And  now  a  motion  is  made  to  set  aside  that 
order,  on  the  ground  that  the  clerk,  who  certi- 
fied the  judgment,  acted  without  authority. 

The  certificate  objected  to  is  in  the  proper 
form,  is  signed  by  R.  T.  Birchett,  clerk  of  the 
Court  of  Appeals  of  Florida,  and  is  authenti- 
cated by  the  seal  of  that  court. 

Florida  was  admitted  into  the  Union  as  a 
State  on  the  3d  of  March  last,  but  provision 
was  made  under  the  seventeenth  article  in  the 
Constitution  for  the  continuance  of  the  courts 
and  officers  of  the  territory  until  superseded 
under  the  laws  of  the  State.  We  think  the 
clerk,  having  possession  of  the  records  of  the 
Court  of  Appeals,  has  a  legal  right,  under  its 
578*]  sanction,  to  certify  its  judgments,  *and 
therefore  that  the  order  of  dismissal  cannot  be 
set  aside  on  the  above  ground.  But  in  consid- 
eration of  a  charge  of  government  in  the  terri- 
tory, and  the  consequent  embarrassments  and 
doubts  in  regard  to  this  writ  of  error;  and  also 
in  consideration  that  the  plaintiff  in  error,  in 
seven  days  after  the  above  dismissal,  made  this 
motion,  and  asked  leave  to  file  the  record,  the 
court  will  set  aside  the  former  order,  and  per- 
mit the  record  now  to  be  filed ;  db  the  condi- 
tion that,  at  the  option  of  the  defendant  in 
error,  the  plaintiff  shall  submit  the  case,  on 
printed  arguments,  at  the  present  term. 

In  conformity  with  the  above  order,  the  case 
was  submitted,  upon  the  following  printed  ar- 
guments, by  Mr.  Westeott  and  Mr.  C.  J.  Ingersott 
for  the  plaintiff  in  error,  and  Mr.  Thompson 
for  the  defendant, 

Mr.  Westeott  and  Mr.  Ingertott,  for  the  plaint- 
iff in  error: 

These  cases  are  both  depending  on  the  same 

f)rinciples.  The  statement  of  defendant  in  error, 
n  his  brief,  of  the  pleadings,  is  correct.  The 
notice  of  the  court  is,  however,  asked  to  the 
particular  form  of  the  counts  on  the  bonds  sued 
on.  They  are  described  as  the  joint  and  several 
bonds  of  Judge,  Bradford,  and  Craig,  and  as 
given  to  Nuttall,  Braden,  and  Craig.  They 
are  averred  to  have  been  indorsed  by  all  the 
obligees  (Nuttall,  Braden,  and  Craig)  to  Will- 
iams. The  plaintiff  must  recover  upon  the  case 
made  in  his  declaration,  or  not  at  all,  in  this 
action.  ; 

The  fact  that  Craig,  named  as  obligee  in  the 
bonds,  is  also  one  of  the  obligors,  is  distinctly 
averred  in  defendant's  plea.  The  plaintiff's  de- 
murrer admits  this  fact.  The  first  question, 
then,  arises  as  to  the  correctness  of  the  posi- 
tion assumed  by  the  defendant,  that  the  bonds 
are  nullities,  and  cannot  be  sued  upon  at  law 
by  the  obligees  or  their  assignees. 

It  is  a  principle  of  the  common  law,  that  no 
one  can  be  both  obligor  and  obligee  in  the  same 
bond.  He  cannot  sue  himself,  and  the  instru- 
ment is  a  nullity.  (1  Plowden,  367,  368;  Co. 
Litt.,  264,  265;  Bac.  Abr.,  156. 157;  Powell  on 
Contracts,  438;  Eastman  v.  Wright,  6  Pick., 
821;  6  Taunt.,  407;  1  Tucker's  Com.,  277;  2 
American  Common  Law,  412,  414;  1  Chitty's 
Pleadings,  45;  2  Saunders's  Rep.,  47,  note  T; 
Rxwcoe  on  Bills,  43,  44;  2  Coventry  &  Hughes's 
Dig..  288,  art.  9.  sec.  7,  art.  7,  sec.  12:  Turton 
v.  Benson.  10  Mod..  450;  Mainxearing  v.  New- 
man, &c.,  2  Bos.  &  Pull.,  120;  Jus  v.  Arm- 
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strong,  8  Dev.,  286:  Taylor's  case,  Ibid.,  288: 
Bonner's  case,  Ibid.,  290;  Shamhmr's  esse,  8 
Dev.,  6;  Davis  v.  8omertille,  4  Dev.,  382:  IS 
Serg.  &  Lowb.,  828.)  The  court  are  particularly 
referred  to  the  North  Carolina  cases  above 
cited. 

Independent  of  all  authority,  the  common 
sense  of  this  principle  is  so  obvious  that  it  can- 
not be  disputed.  Delivery,  which,  with  seal- 
ing, is  an  essential  part  of  a  bond,  cannot  be 
made  by  a  man  to  'himself,  nor  can  a  1*579 
man  sue  himself.  This  objection,  therefore,  it 
insuperable,  unless  it  can  be  evaded. 

The  counsel  for  defendant  in  error,  in  bis 
submitted  brief,  does  not  seem  disposed  to 
contest  this  position,  but  it  is  attempted  to  be 
evaded  by  contending  that  the  thirty-third  and 
thirty-fourth  sections  of  the  territorial  statute 
of  1828  (see  Duval's  Comp.,  p.  69,  correctly 
quoted  in  2d  page  of  defendant's  brief),  slier* 
the  common  law  on  this  subject 

The  common  law  was  adopted  in  Florida  at 
the  first  session  of  the  Territorial  Legislature 
after  the  cession.  (See  Laws  of  Florida  of  1823. 
p.  53.)  It  has  continued  in  force  in  Florida 
ever  since.  In  1828,  a  revision  of  the  laws  was 
attempted  by  the  Legislature,  and  in  the  enu- 
meration of  the  acts  to  be  continued  in  force, 
the  Act  of  1822,  above  referred  to,  was.  as  * 
notorious,  by  mere  inadvertence,  omitted.  Un- 
til it  was  re-enacted  in  1829,  it  was  contended 
by  some  that  during  that  interim  the  civil  law 
of  Spain,  and  not  the  common  law  of  England, 
was  to  be  regarded  as  existing  in  that  territory : 
but  such  position  never  received  the  sanction 
of  any  judicial  decision.  It  is  submitted  that 
the  common  law,  once  adopted  as  a  system  in 
1822,  continued  till  positively  and  affirmatively 
abrogated.  A  different  rule  would  occasion 
great  confusion  and  embarrassment  as  to  cod 
tracts  made  in  the  year  1828,  made  according 
to  the  rules  and  forms  of  the  common  law,  and 
in  the  belief  that  it  controlled  them.  Yet  de- 
fendant in  error  seeks  to  establish  such  doc- 
trine. 

The  territorial  statute  cited  "vests"  the  in- 
dorsee with  the  same  rights,  powers,  and 
capacities  as  mighPhave  been  ••possessed  bj 
the  assignor  or  indorser;  and  the  assignee  or 
indorsee  may  bring  suit  in  his  own  name." 
(See  sec.  84  of  statute  cited,  p.  2,  defendant's 
brief,  and  Duval's  Comp.,  p.  96.) 

This  territorial  statute  does  not  give  to  the 
assignee  or  indorsee  of  a  bond  any  more 
"rights,  powers,  or  capacities"  than  •'might 
have  been  possessed  by  the  assignor  or  indor»- 
er.  The  restrictive  words,  "the  same,"  used 
in  the  law,  show  such  intention  by  the  Lcg*^ 
lature.  Defendant  in  error  cannot  sue  as  in- 
dorsee, unless  the  words  "  the  same  "  are  con- 
strued to  mean  more.  It  would  be  as  reason- 
able to  argue  that  the  words  "  might  have  been 
possessed, '  used  in  the  same  clause,  meant  that 
the  indorsee  of  an  invalid  bond  should  bate 
the  "same  rights,  powers,  and  capacities"  * 
his  indorsee  "  might "  have  had  if  the  bond  had 
been  valid. 

The  concluding  clause,  providing  that  "  the 
assignee  or  indorsee  may  bring  suit  in  his  own 
name,"  was  not  intended  to  "  vest"  him  will) 
such  "  right,  power,  or  capacity,"  as  an  addi- 
tional right  to  that  possessed  by  his  aasunort* 
indorser;  in  other  words,  to  sue  on  the  bond  in 
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his  own  name,  even  if  his  assignor  or  iudorser 
could  not  sue  on  it  The  statute  was  intended 
to  make  valid  bonds  negotiable,  and  allow  the 
assignee  or  indorsee  to  sue  in  his  own  name, 
580*1  *which  was  not  allowed  at  common 
law;  all  the  indorser's  right  to  sue  in  his  own 
name  is  founded,  on  the  statute.  It  was  not  in 
tended  to  make  a  bond,  invalid  before  indorse- 
ment, become  valid  by  indorsement. 

It  was  never  contemplated  that  it  would  be 
used  to  overturn  a  fundamental  principle  of  the 
common  law,  that  the  same  person  could  not 
be  both  obligor  and  obligee  in  the  same  bond, 
and  both  plaintiff  and  defendant  in  the  same 
suit. 

In  this  case  the  counts  all  allege  Nuttall, 
Braden,  and  Craig  to  be  obligees;  they  allege 
Nuttall.  Braden,  and  Craig  to  be  indorsers,  and 
they  allege  Judge,  Bradford,  and  Craig  to  be 
the  obligors,  we  are  saved  all  inquiry  as  to 
what  might  have  been  properly  decided,  if 
plaintiff  had  not  made  these  express  allegations, 
and  if  he  bad  counted  differently,  dropping 
Craig  either  as  obligor  or  as  obligee  and  iu- 
dorser, with  appropriate  averments.  This  case 
must  be  decided  on  the  pleadings;  and  they 
state  that  Williams,  the  plaintiff,  claims  as 
indorsee  of  Nuttall,  Braden,  and  Craig,  of  a 
bond  given  to  them  by  Judge,  Bradford,  and 
Craig.  Craig  is  expressly  alleged  to  be  one  of 
bis  three  joint  indorsers.  He  has,  therefore, 
in  this  suit,  under  the  statute,  cited  precisely 
"  the  same,"  or  "  all  "  (as  defendant  cites  the 
statute  in  p.  3  of  his  brief)  "the  rights,  powers, 
and  capacities,"  as  his  indorsers,  Nuttall,  Bra- 
den, and  Craig  had,  and  no  more.  He  cannot 
gainsay  his  own  pleadings.  If  these  bonds 
had  not  been  indorsed,  could  Nuttall.  Braden, 
and  Craig  have  sued  Judge,  Bradford,  and 
Craig? 

The  cases  cited  show  that  they  could  not  at 
common  law,  and  the  statute  gives  Williams 
the  same  and  no  additional  rights  to  those  they 
had. 

The  argument  of  defendant  in  error  (page  S' 
of  brief  filed),"  which  concedes  that  "Craig 
sealed,  but  could  not  deliver,  the  bond,  be- 
cause he  was  one  of  the  obligees;  the  execution 
of  the  bond  was  therefore  incomplete,  until 
Craig,  joining  the  other  obligees  in  the  assign- 
ment to  Williams,  by  that  single  act  compelled 
the  execution,"  &c,  it  is  submitted,  gives  up 
the  law  of  this  case  upon  these  pleadings. 
The  counts  are  not  consistent  with  such  case 
as  that  made  by  such  arguments.  To  sustain 
it,  the  bonds  must  be  regarded  as  being  made 
and  delivered  directly  to  Williams  by  Judge, 
Bradford,  and  Craig,  and  Craig  not  regarded 
as  indorser. 

The  pleadings  are  the  reverse  of  this  supposed 
case.  So,  too,  all  the  arguments  and  authori- 
ties cited  by  defendant,  with  respect  to  "ex- 
press" and  "  implied  "  delivery  of  a  deed  and 
"inchoate"  instruments,  and  delivery  to  part, 
and  not  all,  of  the  obligees,  are  inapplicable  to 
this  case  upon  the  pleadings,  and  they  are  con- 
clusively answered  by  a  similar  reference. 
The  cases  and  rules  of  law  contended  for  by 
defendant  in  error,  if  they  were  conceded,  do 
not  apply  to  his  case,  made  upon  his  own 
pleadings. 

The  assimilation  of  this  case  to  those  found- 
581*]  ed  upon  the  rules  of  "commercial  law, 
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by  which  bills  of  exchange  and  notes,  payable 
to  the  order  of  the  maker,  Are  held  valid,  and, 
when  indorsed  by  the  maker,  suits  sustained 
upon  them,  we  think  will  not  be  sanctioned  by 
this  court.  The  essential  difference  between 
sealed  instruments  and  simple  contracts,  and 
the  pleadings  upon  them,  and  the  distinctions 
of  the  mercantile  law,  are  so  obvious  that  it  is 
not  necessary  to  refer  to  them.  Nor  has  the 
law  governing  simple  contracts  by  partnerships 
any  analogy  to  the  law  relating  to  scaled 
obligations. 

The  case  of  Smith  v.  Lusher  (5  Cowen's 
Rep.),  cited  by  defendant  in  error,  was  a  case 
turning  on  both  a  partnership  and  a  promissory 
note,  in  which,  according  to  the  law  merchant, 
and  for  securing  the  free  circulation  of  those 
negotiable  instruments  which  have  become  a 
convenient  substitute  for  the  common  currency 
of  the  country,  and,  in  many  respects  equiv- 
alent to  money  itself,  the  court  could  not  do  less 
than  sustain  the  right  for  recovery.  But  no 
bond  was  in  suit  in  that  case,  and  the  whole  argu- 
ment, both  at  the  bar  and  on  the  bench,  when- 
ever the  case  of  a  bond  is  alluded  to,  shows 
what  would  have  been  the  decision  if  the  ac- 
tion had  been  upon  a  bond.  The  instance  of 
an  obligation  payable  by  a  man  to  himself  is 
constantly  mentioned  as  an  absolute  nullity. 

The  case  cited  by  defendant  from  7  Gill  & 
Johns.,  265,  is  deemed  to  be  in  our  favor. 
The  principle  for  which  we  contend — that  the 
bonds  declared  on  were  void  at  common  law 
— is,  we  conceive,  conceded  in  that  case;  and 
the  only  question  was,  what  constituted  an 
assignment  of  the  instrument  then  sued  on. 
The  court  held  the  bequest  to  be  such  assign- 
ment, especially  as  it  was  delivered  to  plaintiff 
by  th»  executor,  who  was  the  party  owing 
and  sued.  The  objection  we  make  in  this 
case  at  bar,  that  these  bonds  were  void  in 
their  inception,  could  not  be  made  in  that. 
The  instrument  there  was  confessedly  valid, 
and  the  objection  made  was,  that  it  was  ex- 
tinguished by  coming  to  the  hands  of  the 
executor.  Whether  these  bonds  can  be  made 
valid  by  any  indorsement,  and  whether  the 
court  would  so  hold  in  a  case  in  which  the 
the  pleadings  were  consistent  with  a  case  so 
made,  as  before  observed,  it  is  not  necessary 
now  to  inquire. 

The  rule  admitted  by  defendant  in  error 
(see  page  3  of  his  brief),  that  "  there  is  a 
technical  objection  to  the  jurisdiction  of  a 
court  of  law  in  cases  of  suit  on  a  bond  in 
which  the  same  party  is  obligor  and  obligee, 
and  such  suits  are  properly  cognizable  in  a 
court  of  equity,  because  it  is  in  such  courts 
only  that  adequate  relief  can  be  given,"  is, 
however,  all -sufficient  for  plaintiff  in  error  in 
this  case.  We  admit,  though  these  bonds  are 
void  at  common  law,  the  obligors  can  be  com- 
pelled to  do  justice  by  a  court  of  equity.  The 
defendant  in  error  states,  on  same  page  in  his 
brief ,  that  these  bonds  are  by  one  "company 
of  persons  to  another  company  or  association, 
and  one  of  the  persons  is  a  member  of  both." 
This  is  but  a  partial  statement  of  the  case.  If  it 
had  been  stated,  also,  that  these  "bonds  [*582 
were  given  for  lands,  for  which  lands  bonds  to 
make  titles  were  given  by  the  obligees,  and 
that  the  vendors  are  unable  to  make  good  titles, 
the  justice  of  the  rule  conceded  by  defendant 
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in  error,  and  the  reason  and  object  of  a  defense 
against  these  bonds  at  law  would  be  manifest, 
for,  in  such  case,  a  court  of  equity  is  the  only 
tribunal  proper  to  decide  between  the  parties. 
It  can  scarcely  be  necessary  to  observe,  that 
the  rule  of  the  federal  courts,  to  follow  the 
decisions  of  the  highest  State  court  in  the  con- 
struction of  the  local  statutes  regulating  prac- 
tice in  suits,  has  never  been  held  to  apply  to 
the  territorial  courts,  which  are  made  subject 
to  the  appellate  and  revisory  power  of  this 
court  by  act  of  Congress,  which  courts  are 
created  by  federal  legislation,  and,  indeed,  the 
legislation  of  the  territory  wholly  derived  from 
federal  authority;  nor  does  the  rule  apply  to  the 
decision  of  a  State  court,  when  the  question  is, 
as  in  this  case,  not  as  to  a  mere  matter  of  prac- 
tice, but  as  to  a  fundamental  rule  of  common 
law,  and  whether  it  has  been  abrogated  by  the 
statute.  Whether  three  or  four,  out  of  five, 
judges  of  the  Florida  court  concurred  in  the 
decision  now  under  examination,  we  do  not 
deem  important.  If  all  had  concurred, 
and  if  erroneous,  it  should  be  reversed;  but,  in 
answer  to  the  statement  in  the  brief  on  the 
other  side  on  this  subject,  we  would  remark, 
that  the  only  judge  who  filed  a  dissenting  opin- 
ion speaks  of  the  decision  as  being  made  by  "  a 
majority  of  the  court." 

Mr.  Thompton,  for  defendant  in  error: 

This  was  an  action  of  debt,  instituted  in  the 
Superior  Court  of  the  Middle  District  of  Flori- 
da by  Williams  against  the  present  plaintiff 
in  error,  as  one  of  the  obligors  of  four  joint 
and  several  bonds,  made  by  John  Judge,  Ed- 
ward Bradford,  and  William  P.  Craig,  pay- 
able to  Hector  W.  Braden,  William  B.  Nuttall, 
and  William  P.  Craig,  or  order,  and  -by  the 
said  obligees  asigned  to  Robert  W.  Williams, 
the  defendant  in  error  in  this  court. 

The  declaration  contains  five  counts — one 
upon  each  bond,  and  the  fifth  upon  an  account 
stated. 

The  defendant  pleaded  two  pleas;  the  first 
applicable  to  the  first  four  counts,  and  the 
second,  a  plea  of  nil  debet  to  the  fifth  count. 
The  plea  to  the  special  counts  craves  oyer  of 
the  writings  obligatory,  and  alleges  that  Will- 
iam P.  Craig,  one  of  the  obligors,  "  was  and  is 
the  same  identical  person  named  William  P. 
Craig,"  as  one  of  the  obligees  in  said  bonds, 
and  the  same  are  therefore  null  and  void  in 
law,  and  not  the  deeds  of  the  said  Judge.  To 
this  plea  there  was  a  general  demurrer  and 
joinder,  and  the  Superior  Court  sustained  the 
demurrer,  and  gave  judgment  for  the  plaintiff 
(Williams)  according  to  the  agreement  of 
counsel  filed  in  the  record. 

The  cause  was  removed  to  the  Court  of  Ap- 
583*]  peals  of  the  Florida  "Territory,  which 
court  affirmed  the  judgment  of  the  Superior 
Court. 

The  question  which  presents  itself  for  con- 
sideration in  this  case  is  this:  Does  the  fact 
alleged  in  the  plea,  and  admitted  by  the  de- 
murrer, of  the  identity  of  William  P.  Craig, 
one  of  the  obligors,  as  one  of  the  obligees, 
render  the  bonds  null  and  void  in  law  as  to  all 
the  obligors,  so  as  to  defeat  the  right  of  action 
of  Robert  W.  Williams,  the  assignee? 

We  maintain  the  negative  of  this  proposition, 
and  contend  that  the  present  case  is  clearly  dis- 
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tinguishable  from  the  cases  cited  by  the  plaint- 
iff in  error  in  argument  in  the  court  below,  and 
which  will  doubtless  be  pressed  upon  tbe  con- 
sideration of  the  court  here.  It  was  said  that 
such  an  instrument  was  void,  because  Crate 
could  not  deliver  the  instrument  to  himself,  ana 
delivery  was  essential  to  the  validity  of  a  bond, 
and  because  no  action  could  be  maintained  up- 
on it;  the  same  person  cannot  be  plaintiff  and 
defendant. 

This  case,  however,  is  not  to  be  determined 
by  the  rules  of  the  common  law.  but  by  the  art 
of  the  Legislative  Council  of  Florida,  which 
has  made  some  important  alterations  in  the  law 
as  it  formerly  stood. 

By  the  thirty-third  section  of  the  Act  of  1828, 
it  is  provided,  "That  it  shall  not  be  necessary 
for  any  person  who  sues  upon  any  bond,  note. 
covenant,  deed,  bill  of  exchange,  or  other  writ 
ing  whereby  money  is  promised  or  secured  to 
be  paid,  to  prove  the  execution  of  such  bond. 
note,  covenant,  deed,  bill  of  exchange,  or  oth- 
er writing,  unless  the  same  shall  be  denied  by 
the  defendant  under  oath." 

The  thirty-fourth  section  provides,  "That 
the  assignment  or  indorsement  of  any  of  tbe 
forementioned  instruments  of  writing  shall  Test 
the  assignee  or  indorsee  thereof  with  the  same 
rights,  powers,  and  capacities  as  might  have 
been  possessed  by  tbe  assignor  or  indorsrr. 
And  the  assignee  or  indorsee  may  bring  suit  in 
bis  own  name,"  &c.  (8ee  Duval's  Comp.,  p. 
96.) 

The  character  of  the  transaction,  as  inferable 
from  tbe  instruments,  seems  to  have  been  an 
indebtedness  of  several  persons  composing  one 
joint  company,  of  which  Craig  was  one,  to  an 
other  company  of  several  persons,  of  which  be 
was  also  a  member,  and  the  bond  was  executed 
as  the  evidence  of  that  indebtedness.  We  ad 
mit  that  delivery  is  essential  to  the  complete 
execution  of  every  deed,  but  we  contend  that 
where  there  are  several  co-obligees,  a  formal 
delivery  to  all  is  not  necessary  (Mom  v.  Rid- 
dle, 5  Cranch,  861),  and  we  presume  where 
there  are  several  co-obligors  a  formal  delivery 
by  all  to  the  obligees  is  equally  unnecessary. 
In  this  case  we  see  no  valid  objection  to  tbe  de- 
livery of  these  bonds  by  Judge,  Bradford,  and 
Craig,  the  obligors,  or  by  some  one  of  them,  to 
Braden  or  Nuttall,  representing  the  obligees. 

'•  Delivery  of  a  deed  may  be  express,  or  im- 
plied by  circumstance — by  saying  something 
and  doing  nothing — or  by  doing  •some-  f*SM 
thing  and  saying  nothing."  (Shep.  Touch.. 
57;4Halst.  (N.  J.) Rep.,  158;  1  Johns.  Cas. 
258;  1  Harris  &  Gill's  Rep.,  324;  1  Harris  4 
Johns.  Rep.,  328.) 

But  suppose  the  bonds  were  inchoate,  or  in- 
complete in  the  bands  of  the  obligors  for  want 
of  delivery,  because  Craig  could  not  deliver  to 
himself.  The  statute  which  we  have  referred 
to  will,  upon  the  assignment  of  tbe  instrument, 
avoid  the  mere  technical  objection  by  prorid 
ing  a  person  to  whom  Craig  could  and  did  de- 
liver the  instruments.  Judge  and  Bradford 
sealed  and  delivered  the  obligations  to  the  ob- 
ligees— Craig  sealed,  but  could  not  deliver,  be- 
cause he  was  one  of  the  obligees;  the  execution 
of  the  bond  was  therefore  incomplete  until 
Craig,  joining  the  other  obligees  in  tbe  assign- 
ment to  Williams,  by  that  single  ad  completed 
the  execution;  Williams,  tbe  assignee,  being 

Howard  t 


Digitized  by 


Google 


1846 


Bradfokd  v.  Williams.     Judge  v.  Williams. 


684 


invested  by  the  statute  with  "  all  the  rights, 
powers,  and  capacities "  of  his  assignors,  and 
Ihe  bond  becoming  by  the  mere  operation  of 
tbe  statute  payable  to  Williams,  the  assignee. 

Tbe  instruments  were  not  technically  void, 
because  inchoate;  they  were  merely  in  the 
progress  of  creation,  and  had  life  and  vigor 
when  complete  and  perfect.  In  Kent  v.  Bomer- 
title,  in  tbe  Court  of  Appeals  of  Maryland,  it 
was  held  that  a  bequest  by  the  obligee  of  a  sin- 
gle bill  was  an  inchoate  transfer  of  the  bill  in 
writing,  which,  when  assented  to  by  the  exec- 
utor, is  made  perfect,  and  vests  at  law  in  the 
legatee  the  bona  fide  title  or  interest  in  the  bill. 
(7  Gill  &  Johns.,  865,  271.) 

The  bequest  in  this  case  was  not  held  void 
because  inchoate  and  incomplete;  it  was  only 
inoperative  till  it  received  the  assent  of  the  ex- 
ecutor, which  completed  the  act  of  transfer. 

Next,  we  contend  that  the  bonds  were  not 
void  because  Craig  could  not  sue  himself. 
Tbis  is  not  precisely  tbe  case  of  a  bond  by  one 
person  to  himself:  it  is  of  one  company  of  per- 
sons to  another  company  or  association,  in 
which  one  of  the  persons  is  a  member  of  both. 

We  admit  there  is  a  technical  objection  to 
the  jurisdiction  of  a  court  of  law  in  such  a  case ; 
that  such  suits  are  properly  cognizable  in  a 
court  of  equity,  because  it  is  in  the  latter  courts 
only  that  adequate  relief  can  be  given.  It  is 
quite  common  in  the  mercantile  world  for  one 
person  to  be  a  member  of  two  firms,  and  for 
one  of  such  firms  to  become  indebted  to  the 
other,  yet  we  have  never  known  such  a  con- 
tract to  be  held  and  deemed  void,  because  a 
court  of  common  law  would  not  take  jurisdic- 
tion. And  why  should  this  transaction  be 
deemed  void,  because  the  parties  chose  to  use 
a  sealed  instrument  as  the  evidence  of  their 
contract? 

As  the  law  formerly  stood  in  Florida,  before 
the  Act  of  1838  before  cited,  there  was  a  tech- 
nical objection  to  the  jurisdiction  of  a  court  of 
law  upon  the  bonds;  but  the  Act  of  1828,  mak- 
ing bonds  and  "  all  other  instruments  whereby 
585*]  money  is  promised  or  secured  *to  be 
paid"  assignable,  and  giving  the  assignee  a 
right  to  sue  in  his  own  name,  avoids  the  objec- 
tion, and,  instead  of  forcing  him  to  use  the 
names  of  the  original  obligees,  which  would 
drive  him  for  his  remedy  to  a  court  of  equity, 
throws  open  to  him  tbe  courts  of  law.  The 
suit  is  in  the  name  of  Williams,  the  assignee; 
the  plaintiff  and  defendant  on  the  record  are 
not  the  same  person. 

In  Florida,  since  the  Act  of  1828,  the  analogy 
between  bonds  and  notes,  in  regard  to  their 
negotiability,  is  complete.  Prior  to  the  Stat. 
3  and  4  Anne,  in  England,  promissory  notes 
were  regarded  as  mere  choses  in  action;  the 
transfer  or  assignment  did  not  vest  the  trans- 
feree with  a  right  to  sue  in  his  own  name;  the 
statute  gave  them  this  negotiability  by  putting 
them  on  the  same  footing  with  inland  bills  of 
exchange. 

It  is,  and  has  been  for  many  years,  a  com- 
mon practice  to  draw  both  bills  of  exchange 
and  notes  payable  to  the  order  of  the  drawer 
and  maker,  and  then,  by  indorsing  and  putting 
them  into  circulation,  give  them  vitality  and 
full  effect.  Now,  it  must  be  admitted  that  the 
action  on  a  note,  at  law,  prior  to  the  statute  of 
Anne,  must  have  been  in  the  name  of  the  payee, 
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for  the  use  of  the  assignee  or  indorsee;  and  if 
the  note  were  payable  to  the  maker's  own 
order,  such  action  would  have  been  liable  to  tbe 
common  law  objection,  that  the  plaintiff  could 
not  sue  himself;  but  since  the  statute  of  Anne, 
giving  the  assignee  or  indorsee  a  right  to  sue 
in  his  own  name,  courts  of  law  have  sustained 
actions  in  tbe  names  of  indorsees,  or  notes 
pavable  to  the  maker's  own  order,  and  by  him 
indorsed  to  the  plaintiff.  This  is  expressly 
recognized  in  the  Court  of  Errors  in  New 
York,  in  Smith  v.  Luther.  In  this  case,  a  note 
was  made  by  a  partnership  composed  of  sev- 
eral persons,  payable  to  one  of  the  firm,  and  it 
was  held,  that,  though  no  action  could  be  main- 
tained by  the  payee,  because  he  was  both  payee 
and  one  of  the  makers,  yet  tbe  plaintiff,  to 
whom  it  bad  been  transferred  by  indorsement, 
might  sue  at  law  upon  the  note  as  indorsee,  and 
recover.  It  was,  say  the  court,  like  a  note  pay- 
able to  the  maker's  own  order,  and  by  him 
indorsed  and  put  into  circulation.  (See  5 
Cowen's  Rep..  689.) 

The  case  of  Kent  v.  Stmermlle,  cited  before 
from  7  Gill  &  Johns.,  265,  also  bears  strongly 
upon  this  case,  if  not  directly  in  point.  In  that 
case,  8.,  tbe  holder  and  obligee  of  a  bond, 
bequeathed  the  same  specifically  to  A.,  and 
made  T.,  the  obligor,  his  executor;  upon  the 
demise  of  S.,  the  executor,  who  was  also  obligor, 
assented  to  the  legacy  and  delivered  it  to  the 
legatee.  It  was  objected  that  the  bond  was 
a  chose  in  action  of  tbe  testator,  and  a  suit 
upon  it  could  only  have  been  brought  by  tbe 
executor,  and  that  be  could  not  sue  himself. 
But  the  court  held  that  the  bequest  was  an 
inchoate  assignment,  rendered  perfect  by  the 
assent  of  the  executor,  and  that,  although,  as 
the  law  in  Maryland  formerly  stood,  he  could 
not  sue  upon  it  at  law,  either  in  the  name 
•of  the  obligee,  because  he  was  dead,  f*586 
or  in  the  name  of  the  executor,  because  he  was 
the  obligor  and  could  not  sue  himself.yet,  by  the 
Act  of  1829,  c.  51,  giving  to  the  assignee  of  a 
bond  a  right  to  sue  in  his  own  name,  he  was 
enabled  to  maintain  the  action. 

The  application  to  tbe  case,  at  bar  will  be 
sefen  in  this:  when  the  bond  by  the  demise  of 
S.,  passed  to  the  executor,  it  was  in  the  same 
position  as  the  bonds  of  the  present  case  while 
in  the  hands  of  the  obligees;  a  suit  at  law  could 
not  be  maintained  upon  it;  but  when  the  exec- 
utor, who  was  also  the  debtor,  perfected  the 
assignment  by  his  assent,  then  the  objection 
was  removed ;  so  in  the  case  at  bar,  where  the 
objection  to  the  jurisdiction  of  a  court  of  law, 
because  of  the  identity  of  Craig  as  obligor  and 
obligee,  was  removed  by  the  assignment  to 
Williams. 

It  was  urged  in  the  court  below,  that  the 
language  of  tbe  thirty-fourth  section  of  tbe  Act 
of  1828  was  restrictive  in  its  character,  and 
gave  to  the  assignee  no  other  "  rights,  powers,* 
and  capacities  than  those  possessed  by  the 
assignee;  but  there  are  no  negative  or  restrict- 
ive words  in  the  section;  no  words  of  limita- 
tion. It  expressly  gives  tbe  same  rights,  but 
does  not  prevent  the  assignee  from  acquiring 
any  other  rights  which  necessarily  result  from, 
or  spring  out  of,  the  act  of  assignment :  and 
one  of  the  "  rights,  powers  and  capacities " 
possessed  by  the  assignee  beyond  those  previ- 
ously had  by  tbe  assignor,  and  resulting  from 
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or  springing  out  of  the  assignment,  by  the 
mere  operation  of  law,  is  the  removal  of  the 
technical  objection  to  the  jurisdiction  of  a  court 
of  law. 

It  was  also  urged  in  the  court  below,  that 
the  mention  of  notes,  in  the  thirty-fourth  sec- 
tion of  the  Act  of  1828,  was  superfluous,  as 
they  were  before  negotiable  by  the  statute  of 
Anne.  We  do  not  see  any  force  in  the  argu- 
ment as  applied  to  this  case,  but  if  there  should 
be.  it  is  easily  answered.  When  the  Act  of  1 828 
went  into  operation,  the  statute  of  Anne  was 
not  of  force  in  Florida;  the  act  adopting  the 
common  law  and  (he  statutes- of  Great  Britain 
was  not  passed  until  November,  1829.  (Duval's 
Comp.,  857.) 

It  is  believed  that  all  the  cases  cited  by  the 
plaintiff  in  error  in  the  court  below  were  suits 
brought  by  the  obligees  against  the  obligors, 
where  there  was  no  assignment,  or  where  the 
assignment  did  not  by  law^rive  the  assignee  a 
a  right  to  sue  in  his  own  name. 

The  view  of  the  case  here  presented  was 
fully  sustained  by  four  out  of  five  judges  com- 
posing the  Court  of  Appeals  of  Florida,  and 
upon  it  we  confidently  rest  our  right  to  a 
judgment  of  affirmance  in  this  court. 

Mr.  Jvsti'ce  Nelson  delivered  the  opinion  of 
the  court : 

Whether  the  obligees  of  the  bonds  In  ques- 
tion could  have  maintained  an  action  at  law 
against  the  defendant  is  a  question  we  need  not 
determine,  though  it  is  not  easy  to  perceive  the 
force  of  the  objection  urged  against  it,  namely, 
587*]  that  Craig,  one  of  the  co-obligors,  *is 
also  an  obligee.  The  bond  is  joint  and  several, 
and  the  suit  against  Judge,  one  of  the  obligors; 
and  if  it  had  been  brought  in  the  name  of  the 
obligees,  Craig  would  not  have  been  a  party 
plaintiff  and  defendant,  which  creates  the  tech- 
nical difficulty  in  maintaining  the  action  at 
law.  It  would  have  been  otherwise  if  the  ob- 
ligation had  been  joint  and  notbevera),  for  then 
the  suit  must  have  been  brought  jointly  against 
all  the  obligors. 

It  has  been  held  that  if  two  are  bound 
jointly  and  severally,  and  one  of  them  makes 
the  obligee  bis  executor,  the  obligee  may,  not- 
withstanding, maintain  an  action  against  the 
other  obligor.  (Cock  v.  Orott,  2  Levinz,  78;  5 
Bac.  Abr..  816,  tit.  Oblig.,  D.  4.) 

But  conceding,  for  the  sake  of  the  argument, 
the  objection  to  be  well  taken,  that  a  suit  at 
law  would  not  lie  in  the  name  of  the  obligees, 
we  have  no  difficulty  in  maintaining  it,  even  in 
the  aspect  in  which  the  case  is  presented,  and 
has  been  argued,  before  us. 

By  an  act  of  the  Legislature  of  Florida  it  is 
provided,  "  That  it  shall  not  be  necessary  for 
any  person  who  sues  upon  any  bond,  note,  &c, 
to  prove  the  execution  of  such  bond,  note,  &c., 
unless  the  same  shall  be  denied  by  the  defend- 
ant under  oath."  And  also,  "  That  the  assign- 
ment or  indorsement  of  any  of  the  foremen- 
tioned  instruments  of  writing  shall  vest  the  as- 
signee or  indorsee  thereof  with  the  same  rights, 
powers  and  capacities  as  might  have  been 
possessed  by  the  assignor  or  indorser.  And 
the  assignee  or  indorsee  may  bring  a  suit  in  his 
own  name."  (Duval's  Comp.,  p.  96,  Sees. 
88.  84.) 

The  bonds  have  been  duly  assigned  in  this 
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case,  and  the  suit  is  in  the  name  of  Williams, 
the  assignee,  and  it  being  thus  authorized  by 
the  laws  of  Florida,  all  difficulty  as  to  the 
remedy  at  law,  arising  out  of  the  circumstance 
of  the  same  party  being  plaintiff  and  defend- 
ant, is  removed. 

The  act  just  recited  provides  that  the  assignee 
shall  be  vested  "with  the  same  rights,  powers, 
and  capacities  as  might  have  been  possessed  by 
the  obligees,"  and  inasmuch  as  the  bonds  were 
unco'lectable,  at  law,  in  the  hands  of  the  ob- 
ligees, it  has  been  argued  that,  upon  the  words 
of  the  statute  providing  for  the  assignment  and 
suit  in  the  name  of  the  assignee,  they  must  be 
equally  invalid  and  inoperative  after  the  as- 
signment and  in  his  hands. 

This  argument,  doubtless,  would  be  well 
founded  and  conclusive  against  the  plaintiff,  if 
the  objection  to  the  bonds  was  such  as  went  to 
vitiate  and  destroy  the  legal  force  and  effect  of 
their  obligation,  such  as  usury,  illegality,  or 
the  like,  which  would  constitute  a  valid  de- 
fense to  a  suit,  in  any  form  in  which  it  might 
be  brought.  So,  in  respect  to  any  other  defense 
in  discbarge  of  the  obligation,  such  as  payment, 
release,  and  the  like.  For  the  assignee  takes 
the  bonds  subject  to  every  defense  of  the  de- 
scription mentioned;  and  can  acquire  no  greater 
rights  by  virtue  thereof  than  what  belonged 
at  the  time  to  the  obligees.  This,  we  think.  H 
what  the  "statute  Intended,  and  is  all  [*588 
its  language  fairly  imports;  and  is,  indeed. 
only  declaratory  of  what  would  have  been  the 
legal  effect,  without  the  particular  phraseology 
of  the  section. 

But  the  only  objection  here  made  to  the  bond? 
in  the  hands  of  the  obligees  is,  the  want  of  legal 
validity  in  a  court  of  law,  arising  out  of  the 
difficulty  as  to  the  parties,  one  of  them  being 
common  to  both  sides  of  the  obligation;  not 
that  tbey  are  altogether  void  and  uncollectible, 
for  it  is  conceded  they  might  have  been  en- 
forced in  a  court  of  equity.  They  are  ineffect 
ual  at  law,  from  defect  of  remedy. 

Now,  the  assignment,  and  ability  to  sue  in 
the  name  of  the  assignees,  removed  at  once 
this  difficulty,  and  left  him  free  to  pursue  hfe 
remedy  at  law;  and,  as  all  parties  concerned 
are  to  be  taken  as  having  assented  to  the  a* 
signment  and  delivery  to  the  assignee,  includ- 
ing Craig  himself,  and  the  suit  in  bis  name 
being  sanctioned  by  the  law,  we  are  unable  to 
perceive  any  well  grounded  objection  to  the 
judgment. 

It  has  been  suggested,  that  there  could  have 
been  no  delivery  of  the  bonds  to  the  obligee*. 
and  hence  none  by  them  to  the  plaintiff,  so  as 
to  bind  the  defendant.  But  the  obvious  answer 
is,  that  all  the  parties,  except  Craig,  were 
competent  to  make  a  delivery,  and 'as  he 
joined  in  the  assignment,  it  is  not  for  him  to 
set  up  the  objection  for  the  purpose  of  invali- 
dating his  own  act.  The  inchoate  or  imper- 
fect delivery  as  to  bim  in  the  first  instance, 
arising  out  of  bis  double  relation  to  the  instru- 
ments, became  complete  by  his  joinine  in  the 
assignment  and  delivery  to  the  plaintiff. 

The  common  case  of  one  partner  drawing  • 
bill  upon  his  firm,  payable  to  his  own  order, 
or  of  partners  making  a  promissory  note  para- 
ble to  the  order  of  one  of  the  firm,  which  be- 
comes valid  in  the  hands  of  a  bona- fait  bolder, 
and  collectable  at  law,  affords  abundant  ao- 
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thority  for  the  principle  of  the  decision  in  this 
case.  "  (South  v.  Lusher,  5  Cow.,  688;  Smyth  v. 
Stroder  et  al.,  decided  this  term,  ante.  p.  404.) 

The  statute  of  Florida  has  put  bonds  on  the 
footing  of  bills  of  exchange  and  promissory 
notes,  so  far  as  respects  negotiability  and  right 
to  sue  in  the  name  of  the  assignee. 

The  above  principle  is  therefore  strictly  ap- 
plicable to  the  case  in  hand. 

We  are  of  opinion  the  judgment  of  the  court 
below  should  be  affirmed. 


589*]  MOHN  HUNT,   Plaintiff  in  Error, 

v. 

J.  &  M.   PALAO.  Defendants. 

After  admission  of  Florida  as  a  State,  writ  of  er- 
ror cannot  be  issued  to  bring  up  record  of 
Territorial  Court  of  Appeals. 

t'pon  the  admission  of  Florida  as  a  State,  the 
rpcords  of  the  former  Territorial  Court  of  Appeals 
were  directed  by  a  law  of  the  State  to  be  deposited 
tor  safe  keeping  with  the  clerk  of  the  Supreme 
Court  of  the  Suite. 

So  writ  of  eiTor  can  be  issued  to  bring  up  a 
record  thus  situate*!,  the  Territorial  Court-  being 
defunct,  and  the  Supreme  Court  of  the  State  not 
holding  the  records  as  part  of  its  own  records,  nor 
exercising  Judicial  power  over  them. 

Nor  could  a  law  of  the  State  have  declared  the 
records  of  a  court  of  the  United  States  to  be  a  part 
of  the  records  of  its  own  State  court,  nor  nave 
authorized  any  proceedings  upon  them. 

If  the  record  were  to  be  brought  up  under  the 
fourteenth  .section  of  the  Act  of  1789,  it  would  be 
of  no  avail,  because  there  is  no  court  to  which  the 
mandate  of  this  court  could  bo  transmitted. 

THIS  was  a  motion  made  to  bring  up  the 
record  in  the  above  case,  which  had  been 
decided  by  the  Territorial  Court  of  Appeals 
of  Florida  previously  to  the  admmission  of 
Florida  as  a  State. 

The  motion  was  as  follows: 

"  Mr.  Westeott,  in  behalf  of  John  Hunt,  sub- 
mitted to  the  court  a  certified  copy  of  the 
record  of  the  opinion  of  said  Court  of  Appeals; 
and  of  said  judgment  in  said  case, .  and  sug- 
gested to  the  court  that  said  Court  of  Appeals 
was  defunct  by  the  admission  of  the  Territory 
of  Florida  as  a  State,  on  the  4th  of  March 
last,  and  that  all  the  records  and  papers  of  said 
Court  of  Appeals,  and  the  record  aforesaid  in 
said  case,  had  been  placed,  by  the  act  of  the 
General  Assembly  of  the  said  State,  in  the 
custody  and  keeping  of  the  clerk  of  the  Su- 
preme Court  of  said  State,  and  also  that  said 
case  was  a  case  of  federal  jurisdiction ;  and  he 
moved  this  court  to  allow  a  writ  of  error  to 
remove  said  record  and  judgment  into  this 
court,  with  directions  to  the  clerk  of  this  court 
to  direct  the  same  to  the  judges  of  said 
Supreme  Court  of  said  State,  and  to  the  clerk 
aforesaid  having  the  custody  of  said  record  as 
aforesaid,  in  order  that  said  record  and  judg- 
ment may  be  certified  to  this  court,  and  a  re- 
turn to  said  writ  of  error  made  by  said  clerk  of 
said  Supreme  Court  of  said  State." 

Mr.  Chief  Justice  Tanbt  delivered  the  opin- 
ion of  the  court: 

A.  motion  has  been  made  for  process  from 
this  court  to  bring  here  for  revision  the  record 
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aud  proceedings  of  the  late  Territorial  Court 
of  Appeals  of  Florida,  in  the  case  of  Hunt  v. 
The  Lessee  of  M.  &  S.  Palao,  in  which  judg- 
ment was  rendered  in  favor  of  the  latter,  at 
February  Term,  1844. 

Since  "Florida  ceased  to  be  a  Territory  and 
became  a  Slate,  a  law  has  been  passed  by  the 
State,  directing  the  records  and  papers  of  the 
above  mentioned  Territorial  Court  to  be  placed 
in  the  custody  of  the  clerk  of  the  Supreme 
Court  of  the  State:  and  under  this  law,  the 
record  in  the  case  in  question  is  now  in  his 
possession  for  safe  keeping. 

•As  Congress  has  made  no  special  [*590 
provision  for  a  case  of  this  kind,  the  appellate 
power  of  this  court,  if  exercised  at  all,  must 
be  exercised  in  the  manner  prescribed  by  the 

fcneral  laws  of  Congress  upon  that  subject. 
Tnder  the  Act  of  1832,  writs  of  error  to  the 
Territorial  Court  of  Appeals  were  to  be  prose- 
cuted according  to  the  provisions  and  regula- 
tions of  the  twenty -fifth  section  of  the  Judiciary 
Act  of  1789.  And  assuming  the  case  in  ques- 
tion to  be  one  subject  to  revision  in  this  court, 
according  to  these  acts  of  Congress,  yet  the 
appellate  power  must  be  exercised  in  the  man- 
ner prescribed  by  these  laws;  and  under  the 
Act  of  1789,  the  writ  of  error  must  be  directed 
to  the  court  which  holds  the  proceedings  as  a 
part  of  its  own  records,  and  exercises  judicial 
power  over  them.  But  the  court  which 
rendered  the  judgment  in  the  case  before  us 
is  no  longer  in  existence;  the  proceedings  are 
not  in  the  possession  of  any  court  authorized 
to  exercise  judicial  power  over  them,  but  are 
in  the  possession  of  an  officer  of  another  court, 
merely  for  the  purpose  of  safe  keeping.  For 
the  law  of  Florida  does  not  place  these  records 
in  the  custody  of  the  State  court,  but  in  that 
of  the  clerk;  nor  does  it  subject  him  to  the 
control  of  the  court  in  any  manner  in  regard  to 
them.  And,  indeed,  if  it  had  placed  them  in 
the  custody  of  the  court,  it  would  uot  have  re- 
moved the  difficulty;  for  the  law  of  the  State 
could  not  have  made  them  records  of  that 
court,  nor  authorized  any  proceedings  upon 
them.  The  Territorial  Court  of  Appeals  was 
a  court  of  the  United  States,  and  the  control 
over  its  records,  therefore,  belongs  to  the  gen- 
eral government,  and  not  to  the  btate  authori- 
ties; and  it  rests  with  Congress  to  declare  to 
what  tribunal  these  records  and  proceedings 
shall  be  transferred:  and  how  these  judgments 
shall  be  carried  into  execution,  or  reviewed 
upon  appeal  or  writ  of  error. 

It  has  been  suggested  that  a  writ  of  error 
may  issue,  under  the  fourteenth  section  of  the 
Act  of  1789,  to  the  person  having  the  actual 
custody  of  the  record,  upon  the  ground  that 
such  a  writ  is  necessary  to  the  exercise  of  the 
appellate  powers  of  this  court.  But  if  the 
language  of  that  section  would  justify  such  a 
construclion,  and  the  record  and  proceedings 
were  brought  here  by  a  writ  of  error,  either  to 
the  Supreme  Court  of  the  State  or  to  the  clerk, 
and  the  judgment  of  the  territorial  court 
found  to  be  erroneous  and  reversed,  still  there 
is  no  tribunal  to  which  we  arc  authorized  to 
send  a  mandate  to  proceed  further  in  the  case, 
or  to  carry  into  execution  the  judgment  which 
this  court  may  pronounce.  Certainly  we  could 
uot  send  it  to  the  Supreme  Court  of  the  State, 
for  it  is  not  their  judgment  or  record,  nor  have 
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they  any  power  to  execute  the  judgment  given 
by  the  territorial  court.  Neither,  for  the 
same  reasons,  could  we  send  such  a  mandate  to 
the  District  Court  of  the  United  States,  unless 
authorized  to  do  so  by  a  law  of  Congress. 
And  it  would  be  useless  and  vain  for  this  court 
to  issue  a  writ  of  error,  and  bring  up  the 
SOI*]  record,  and  proceed  to  judgment  *upon 
it,  when,  as  the  law  now  stands,  no  means  or 
process  is  authorized  by  which  our  judgment 
could  be  executed.  We  think,  therefore,  that 
no  judgment  or  decree  rendered  by  the  late  ter- 
ritorial court  can  be  reviewed  here  by  writ  of 
error  or  appeal,  unless  some  further  provision 
on  that  subject  shall  be  made  by  Congress. 
Consequently,  the'  motion  in  this  ease  must  be 
refuted. 

Cited-9   How.,   245,  248:  10  How.,  79;  18  Wall., 
448;  4  Dili.,  267.    • 


THE    STATE     OF     RHODE     ISLAND, 
Complainant, 

v. 

THE    STATE     OP     MASSACHUSETTS, 
Defendant. 

Boundary  line  between  Massachusetts  and  Rhode 
Island  settled  in  1711  by  commissioners  and 
adapted  by  the  colonies — allegations  of  mis- 
take of  fact  by  commissioners — prescription 
in  chancery. 

The  grant  of  Massachusetts,  confirmed  in  1829, 
Included  the  territory  "lying  within  the  space  or 
three  English  miles  on  the  south  part  of  Charles 
River,  or  of  any  or  every  part  thereof." 

In  18112  the  grant  of  Connecticut  called  to  be 
bounded  on  the  north  by  the  line  of  the  Massachu- 
setts plantations. 

In  HiG3  the  grant  of  Kbode  Island  culled  to  be 
bounded  on  the  north  by  the  southerly  line  of 
Massachusetts. 

Whether  the  measurement  of  the  three  miles 
shall  lie.  from  the  body  of  the  river,  or  from  the 
head  waters  of  the  streams  wblcb  fall  into  it,  Is  not 
clear.  The  charter  may  be  construed  either  way 
without  doing  violence  to  its  language. 

The  early  exposition  of  it  is  not  to  be  disregard- 
ed, although  it  may  not  be  conclusive. 

In  1642  Woodward  and  Saffrey  fixed  a  station 
three  miles  south  of  the  southernmost  part  of  one 
of  the  tributaries  of  Charles  Kiver. 

An  express  order  of  the  crown  was  not  necessary 
to  run  this  line,  as  it  was  not  then  a  case  of  dis- 
puted boundary. 

In  1702  commissioners  were  appointed  by  Massa- 
chusetts and'  Rhode  Island  to  run  the  boundary 
line,  who  admitted  the  correctness  of  the  former 
line. 

In  1710  Rhode  Island  appointed  an  agent  to  con- 
clude the  matter  on  such  terms  as  he  might  judge 
most  proper,  who  agreed  that  the  stake  set  up  by 
Woodward  and  Saffrey  should  be  considered  as  the 
commencement  of  the  line. 

In  1711  Rhode  Island  sanctioned  this  agreement. 

In  1718  Rhode  Island  again  Appointed  commission- 
ers with  power  to  settle  the  line,  who  agreed  that 
the  line  should  begin  at  the  same  place.  This  was 
accepted  by  Massachusetts  and  Rhode  Island,  the 
line  run  accordingly  by  commissioners,  and  the 
running  approved  by  Rhode  Island. 

The  allegation  that  the  commissioners  of  Rhode 
Island  were  mistaken  as  to  a  fact,  and  believed 
that  the  stake  was  within  three  miles  of  the  main 
river  and  not  one  of  its  tributaries,  is  difficult  to 
establish,  and  cannot  bo  assumed  against  transac- 
tions wblcb  strongly  imply,  if  tbey  do  not  prove, 
the  knowledge. 

If  the  first  commission  was  mistaken,  it  almost 
surpasses  belief  that  the  second  should  again  be 
misled. 
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To  sustain  the  allegation  of  a  mistake.  It  must  be 
made  to  apoettr,  not  only  that  tbe  station  was  not 
within  the  charter,  but  that  tbe  commissioners  be- 
lieved It  to  be  within  three  miles  of  the  river,  sod 
that  they  had  no  knowledge  of  a  fact  a*  to  tbe  lo- 
cation of  it  which  should  have  led  them  to  make 
inquiry  on  the  subject. 

Even  if  the  calls  of  the  charter  had  been  deviated 
from,  which  Is  not  clear,  still  Rhode  Island  would 
be  bound,  because  her  commissioners  were  author- 
ized to  compromise  the  dispute. 

It  is  doubtful  whether  a  court  of  chancery  eouW 
relieve  against  a  mistake  committed  by  so  high  no 
agency,  in  a  recent  occurrence.  It  is  certain  that 
it  could  l 


take. 


i  not.  except  on  tbe  clearest  proof  of  mk- 


Tbis  mistake  is  not  clearly  established,  either  in 
the  construction  of  the  charter,  or  as  to  the  loca- 
tion of  tbe  Woodward  and  Saffrey  station. 

Even  if  the  mistake  were  proved,  it  would  be 
difficult  to  disturb  a  possession  of  two  centuries  or 
Massachusetts  under  an  assertion  of  right,  with  the 
claim  admitted  by  Rhode  Island  and  other  colonies 
In  the  most  solemn  form. 

•For  the  security  of  rights,  whether  of[*Stn 
States  or  individuals,  long  possession,  under  • 
claim  of  title,  is  protected.  And  there  la  no  con- 
troversy in  which  thl*  great  principle  may  be  in- 
voked with  greater  justice  and  propriety  than  la  a 
case  of  disputed  boundary. 

THIS  was  a  case  of  original  jurisdiction  in  lb* 
Supreme  Court,  which  now  came  up  for 
final  argument,  having  been  partly  discussed 
at  a  former  term,  and  reported  in  12  Peters. 

A  full  statement  of  tbe  case,  with  an  analyri* 
of  tbe  historical  documents  filed  by  the  respect- 
ive parties,  would  require  a  volume.  The  facis 
are  summarily  recited  in  the  opinion  of  the 
court,  which  the  reader  is  requested  to  pernse 
before  reading  the  arguments  of  counsel. 

The  case  was  argued  by  Mr.  Randolph  ami 
Mr.  Whipple  on  the  part  of  Rhode  Island,  and 
by  Mr.  Choate  and  Mr.  Webster  on  the  part  of 
Massachusetts. 

Tbe  points  of  the  arguments  will  he  soffl 
ciently  understood  by  transcribing  tbe  briefs  of 
the  respective  counsel.  Mr.  Randolph  opened 
(he  case  for  tbe  complainant.  Mr.  Vhmtt  and 
Mr.  Webster  followed,  on  the  part  of  the  de- 
fendant, and  Mr.  Whipple  concluded  the  argu 
ment  on  behalf  of  Rhode  Island. 

The  brief  on  the  part  of  the  complainant  was 
as  follows: 

1st.  That  the  words  in  the  charter  of  Maasi 
chusetts  of  1638,  "three  miles  north  of  tbe 
Merrimack  River,  and  the  most  northerly  part 
thereof,  and  three  miles  south  of  Charles  ftiver, 
and  the  most  southerly  part  thereof,"  accordiu 
to  their  usual,  ordinary,  and  Ion*  established 
import,  authorized  lines  three  miles  north  and 
south  of  the  Merrimack  and  Charles  proper, 
and  did  not  comprehend  the  tributary  stream* 
of  either. 

3d.  That  this  was  the  construction  given  to 
the  above  words  by  flic  first  settlers,  and  the 
colonial  government  of  Massachusetts:  that  tber 
not  only  thus  limited  their  claim,  but  erected  a 
bound-house  three  miles  north  of  the  Merrimack 
proper,  near  its  mouth,  in  1686,  at  a  period 
when  rival  and  opposing  claims,  as  well  as  ad- 
versary sett  lementsall  along  the  line,  forewarned 
ber  that  she  had  reached  the  utmost  limit  of  brr 
chartered  right. 

3d.  That,  notwithstanding  these  stimuhung 
inducement*,  Massachusetts  neglected  toexer 
cise  any  jurisdiction  over  a  very  large  body  of 
inhabitants,  who  had  possessed  the  territory 
immediately  north  of  ber  from  1621  until  1W1. 
when,  upon  "  the  reiterated  and  earnest  solicit 
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ition  of  the  inhabitants,"  she  received  under 
her  protection  these  inhabitants,  who,  accord- 
ing to  her  subsequent  and  very  ambitious  pre- 
tensions, bad  been  all  along  her  own  people, 
upon  her  own  soil,  and  famishing  for  want  of 
sustenance  and  protection  from  their  own  gov- 
ernment. 

4th.  That  in  1638,  1689,  And  up  to  1642. 
593*1  Massachusetts  surveyed  "both  her  north- 
ern and  southern  lines.  Taking  the  same  prin- 
ciple as  her  guide  on  both  her  borders,  she 
found  the  source  of  the  tributary  streams  of  the 
Charles  on  the  south,  and  the  Merrimack  on  the 
north,  running  her  south  line  at  or  near  the 
Woodward  and  Saffrey  station,  and  her  north 
from  some  part  of  Lake  Winnepiseogee,  there- 
by embracing  all  the  State  of  New  Hampshire, 
and  nearly  all  the  State  of  Maine,  and  she  ex- 
tended a  jurisdiction,  savoring  strongly  of  con- 
servatism, if  not  of  severity,  over  both. 

5th.  That  Massachusetts  continued  to  exer- 
cise ber  jurisdiction  over  these  extended  limits 
from  1641  till  1676.  except  being  ordered  away 
from  Maine  by  the  king's  commissioners,  some- 
where about  1660,  which  order  she  disobeyed, 
when  John  Mason,  the  proprietor  of  New 
Hampshire,  presented  his  petition  to  the  king. 
The  merits  of  the  claim  were  closely  scrutinized 
by  the  king  and  council,  aided  by  the  chief 
justices  of  the  King's  Bench  and  Common  Pleas. 
Massachusetts  was  unsuccessful  in  her  new 
pretensions,  and  obliged  to  retire  to  the  old 
lioand-bouse,  upon  the  Merrimack  proper. 

6th.  That  the  decree  of  the  king  and  council 
of  1677  was  not  a  judicial  decision  merely, 
which  other  judicial  bodies  are  at  liberty  to  re- 
spect or  not,  according  to  its  merits,  but  the 
decision  of  a  grantor  In  relation  to  a  grant,  rev- 
ocable in  its  very  nature — a  grant  of  jurisdic- 
tion, and  not  of  territory;  that  consequently  the 
will  of  the  king,  thus  expressed,  was  tantamount 
to  a  revocation  of  the  old  grant,  and  the  issuing 
of  a  new  one. 

7th.  That  the  agreement  of  1710  and  1718 
was  entered  into  by  the  Rhode  Island  commis- 
sioners, upon  the  representation  of  the  Massa- 
chusetts commissioners  that  the  Woodward  and 
Saffrey  station  was  three  miles  from  Charles 
River  proper,  and  not  three  miles  from  any  of 
its  tributary  streams,  as  is  stated  in  the  answer 
of  Massachusetts.  That  no  such  pretension 
was  then  made,  or  ever  made  by  Massachusetts 
after  said  derision  of  1677.  On  the  contrary, 
the  whole  entire  agreement  of  1710-1718  was 
entered  into  by  Rhode  Island,  under  the  full 
belief  that  said  station  was  three  miles,  and  no 
more,  from  Charles  River  proper. 

8th.  That  the  only  matter  in  dispute  between 
said  commissioners,  from  the  first  to  the  last, 
was  not  as  to  the  station  or  starting  place,  but 
in  regard  to  the  course  of  the  line;  that  no  com- 
promise was  ever  proposed  by  either  party  as  to 
lite  starting  point;  that  both  parties  agreed  upon 
the  Woodward  and  Saffrey  station,  because  it 
was  represented  and  believed  to  be  three  miles 
from  Charles  River  proper,  according  to  char- 
ter; and  that  this  mistake  was  not  discovered 
until  1750. 

9th.  That  in  1750  Rhode  Island  appointed 
commissioners  to  meet  those  of  Massachusetts, 
in  order  to  complete  the  execution  of  the  agree- 
ment of  1710-1718;  that  being  unable  to  find 
the  Woodward  and  Saffrey  station  (still  believed 
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to  be  three  miles  from  "Charles  River  [*594" 
proper),  they  were  obliged  to  measure  three 
miles  from  the  river,  ana  run  an  east  and  west 
line  from  its  termination;  that  they  erected 
monuments  upon  that  line  (four  miles  north 
of  the  pretended  Woodward  and  Saffrey  sta- 
tion), and  the  State  of  Rhode  Island  has  claimed 
to  that  line,  indicated  by  said  bounds,  still  re- 
maining, from  that  day  to  the  present. 

10th.  That  it  was  never  pretended  by  Massa- 
chusetts than  he  Woodward  and  Saffrey  station 
was  the  fruit  of  compromise,  or  that  it  was 
three  miles  from  the  tributaries  of  Charles 
River,  until  as  late  as  1790,  when  the  commis- 
sioners of  Massachusetts  endeavored  to  defend 
their  claims  upon  that  basis;  that,  on  the  con- 
trary, Massachusetts,  from  1710-1718  up  to 
1790,  through  her  commissioners,  uniformly 
claimed  to  the  Woodward  and  Saffrey  station. 
as  being  according  to  charter;  and  the  agree- 
ment of  Rhode  Island  of  1710-1718  as  her  title, 
and  her  only  title,  according  to  charter. 

Uth.  That  the  assertion  of  the  answer,  thai 
Massachusetts  had  claimed  still  further  south 
(to  the  angle  tree),  and  that  Rhode  Island 
claimed  to  Charles  River  proper,  and  that,  upon 
these  rival  and  opposing  claims,  a  medium  sta- 
tion was  adopted,  is  contrary  to  the  entire  body 
of  the  evidence  in  the  case,  contrary  to  the 
fact,  and  mainly,  if  not  entirely,  the  offspring 
of  the  active  imaginings  of  learned  and  anxious 
counsel. 

12th.  That  the  answer  is  no  evidence,  coming 
from  a  corporation,  in  any  case;  much  more  as 
to  matter  not  responsive  to  the  bill. 

1  Sth.  Tbat  Massachusetts  never  granted  to 
the  town  of  Providence  the  five  thousand  acres 
of  land  stipulated  and  covenanted  to  be  granted 
by  said  agreement  of  1710-1718;  and  that,  in  a 
court  of  equity,  although  covenants  are  inde- 
pendent, yet  one  will  .not  be  enforced  without 
a  full  performance  of  the  other.  (Best  on  Pre- 
sumption.) 

14th.  Upon  these  facts  the  plaintiffs  will  con- 
tend that  the  agreement  of  1710  was  void — 

1.  Because  made  under  an  evident  and  ap- 
parent mistake. 

2.  That  it  cannot  operate  to  transfer  four 
miles  of  the  acknowledged  territory  of  Rhode 
Island,  because  Rhode  Island,  as  a  colony,  hat 
no  power  to  transfer  her  jurisdiction  to  Massa- 
chusetts. 

3.  That  no  confirmation  can  be  presumed, 
because  a  confirmation  of  a  void  agreement  is 
void  itself. 

4.  Because  a  confirmation  must  have  been  of 
record  in  England,  and  also  in  Massachusetts,  if 
not  in  Rhode  Island ;  and  that  no  case  has  gone 
the  length  of  presuming  the  loss  of  a  record, 
without  some  foundations  being  first  laid  to 
support  such  presumption. 

5.  Because  Massachusetts  has  always  claimed 
under  the  agreement  of  1710-1718,  and  never 
alleged  or  pretended  that  there  was  any  other 
title. 

*6.  Because  the  subject  of  the  bounds  [*595 
of  Massachusetts,  involving  the  dispute  in  the 
present  case,  has  been  at  various  periods  before 
the  commissioners  of  the  king,  1664;  before  the 
king  and  council,  1677,  1787;  and  at  various 
other  times  between  Connecticut  and  Rhode 
Island;  and  no  such  confirmation  has  ever  been 
suggested,  but  the  direct  reverse, 
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dates  at  to  Mistake  of  Fact*. 

"A  man  is  presumed  to  know  the  law.  But 
no  man  can  be  presumed  to  be  acquainted 
with  all  matters  of  fact,  and  therefore  an  igno- 
rance of  facts  does  not  import  culpable  negli- 
gence."   (Story's  Equity  Jurisprudence,  156.) 

"The  general  rule  is,  that  an  act  alone,  or  a 
contract  made  under  a  mistake  or  ignorance  of 
a  material  fact,  is  voidable  and  relievable  in 
equity."    {Ibid.,  155.) 

If  instruments  be  delivered  up  by  mistake, 
and  owing  to  ignorance  of  a  transaction  which 
would  have  made  it  unconscientious  to  hold 
the  instrument  and  proceed  at  law,  equity  will 
relieve.  (1  Madd.  Ch.  Practice.)  The  case 
cited  is  The  Eatt  India  Company  v.  Donald 
(9  Ves..  Jun.,  from  275).  A.  charter-party  was 
delivered  up  to  the  defendant  after  a  voyage, 
the  provisions  of  which  he  iiad  violated,  the 
plaintiff  being  ignorant  of  the  violation.  It 
was  agreed  that  there  was  no  fraud  nor  misrep- 
resentation, but  the  court  said  there  was  a 
plain  mistake. 

Tompkint  v.  Jiernet  (1  Salk.,  22).  One  of 
three  persons  paid  money  on  an  usurious  bond, 
and  afterwards  recovered  it  back  as  paid  by 
mistake,  he  not  knowing  the  fact  of  the 
usury. 

Bingham  v.  Bingham  (1  Ves.;  Sen.,  126,  in 
1 748).  '  •  An  agreement  was  made  for  the  sale  of 
an  estate  to  the  plaintiff  by  defendant,  who 
had  brought  an  ejectment  in  support  of  a  title 
thereto  under  a  will. 

•  'The  bill  was  to  have  the  purchase  money  re- 
funded, as  it  appeared  to  have  been  the  plaint 
iff's  estate.  ' 

"It  was  insisted  that  it  was  plaintiff's  own 
fault,  to  whom  the  title  was  produced, and  who 
had  time  to  consider  it. 

"Decreed  for  the  plaintiff,  with  costs,  and 
interest  for  the  money  from  the  time  of  bring- 
ing the  bill;  for  no  fraud  appeared,  and  the 
defendant  apprehended  he  had  a  right.  Yet 
there  was  a  plain  mistake,  such  as  the  court 
was  warranted  to  relieve  against,  not  to  suffer 
the  defendant  to  run  away  with  the  money,  in 
consideration  of  the  sale  of  an  estate  to  which 
he  had  no  right." 

Rhode  Island  gave  away  her  own  territory, 
instead  of  the  territory  which  Massachusetts 
was  entitled  to. 

Gie.  v.  Spencer  (I  Vernon.  32).  A  release  set 
aside  by  reason  of  the  misapprehension  of  the 
parly.     (Liurford't  case  cited.) 

2  Ves.,  Sen.,  400.  A  general  release  relieved 
against,  as  to  particulars  not  in  the  knowledge 
of  the  part  v. 

51MS*]  *Etan«  v.  LUiedlyn  (2  Bro.  Ch.  Cas.. 
150).  A  conveyance  set  aside,  as  improvidently 
entered  into;  though  no  fraud  or  imposition. 

N.  B  — The  report  of  this  case  is  more  full 
in  Cox.  (See  Leonard  v.  Leonard,  2  Ball  & 
Beatty,  184.) 

An  omission  in  an  agreement  by  mistake 
stands  on  the  same  ground  as  an  omission  by 
fraud.    (Chitty's  Dig.,  til.  Mistake.) 

(Ramtboltom  v.  Gordon  1  Ves.  &  B.,  168;  8 
Alk.,  8*8;  4  Bro.  Ch.  Cas.,  514;  6  Ves.,  834, 
note.) 

Corking  v.  Pratt  (1  Ves.,  Sen.,  400).  J.  Self, 
dying  intestate.left  a  widow  and  daughter,  then 
an  infant,  who,  four  months  after  coming  of 
age,  entered  into  an  agreement  with  her 
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mother  concerning  the  distribution  of  the  per- 
sonal estate;  which  agreement  was  afterward* 
ratified  by  the  daughter's  husband.  After  the 
daughter s  death,  the  buslwind  brought  thill, 
as  her  administrator,  to  set  aside  the  agree- 
ment, and  to  have  a  distributive  share  accord- 
ing to  her  right 

Master  of  the  Rolls.  "The  daughter  clearly 
did  not  intend  to  take  less  than  her  full  share, 
her  two  thirds  of  the  value,  though  what  that 
was  did  not  clearly  appear;  but  she  thought 
what  was  stipulated  for  her  was  her  fall 
share. 

"The  court  will  look  with  a  jealous  eye  up 
on  a  transaction  between  parent  and  child. 
Whether  there  has  been  nipprtmo  teri  does 
not  clearly  appear. 

"But  there  is  another  foundation  to  inter 
pose.. that  it  appeared  afterwards  that  the  per 
sonal  estate  amounted  to  more,  and  liic  part} 
suffering  will  be  permitted  to  come  here  to 
avail  himself  of  that  want  of  knowledge,  not 
indeed,  in  the  case  of  a  trifle,  but  some  bouud« 
must  be  set  to  it.  The  daughter  would  be  en 
titled  to  five  or  six  hundred  pounds  more. 
which  is  very  material  in  such  a  sum  as  ikit. 
and  a  ground  for  the  court  to  set  it  right  The 
daughter  did  not  act  on  the  ground  of  a  com 
position,  but  took  it  as  her  full  share:  and  if  it 
appears  not  so,  the  couit  cannot  suffer  the 
agreement  to  stand.  As  to  the  ratification  by 
the  husband,  he  was  as  much  in  the  dark." 

Griffith  v.  TrapueU  (June,  1732)  was  cited  in 
the  above  case,  "where  one  died  intestate. 
leaving  two  sisters,  the  plaintiffs  wife  and  the 
defendant's  wife.  The  latter  first  got  adminis- 
tration, and  prevailed  on  the  other  to  accept 
of  an  agreement  for  her  share.  There  was  a 
further  agreement,  that  tbe  plaintiff's  wife 
should  have  a  further  share,  reciting  that  she 
should  have  an  equal  share,  and  that  there 
should  be  a  decree  for  that.  The  plaintiff  after 
wards  discovered  the  estate  to  be  a  great  deal 
more,  and  brought  a  bill  of  review,  and  both 
the  decree  and  agreement  were  set  aside." 

Pooley  et  at.  v.  Ray  (1  Peere  Wms.,  854).  Tbe 
executor  of  a  mortgagee,  coming  before  tbe 
master,  and  not  admitting  any  of  his  mortgage 
to  have  been  paid,  proved  his  deed,  and  ipt  a 
report  for  *the  whole  amount  of  his  f*597 
debt,  £700,  which  report  was  afterwards  cue 
firmed  and  made  absolute.  Afterwards  it  ap- 
peared, uuder  the  mortgagee's  own  band,  that 
£353  had  been  paid  by  the  mortgageor.  The 
defendant  had  paid  this  money  away  to  cmi- 
itors. 

Master  of  the  Rolls.  ' '  Let  the  master  see 
whether  there  has  been  a  double  payment,  and 
as  (o  so  much  as  has  been  overpaid 'it  must  be 
allowed  to  the  plaintiffs."  This,  on  appeal  ww> 
affirmed  by  Lord  Cowper. 

Honor  v.  Honor(\  Peere  Wms.,  123).  Ankle* 
and  a  settlement  mentioned  to  be  made  in  pur- 
suance thereof  .were  both  made  before  marria^r 
but  the  settlement  varied  from  the  uses  of  ibr 
articles.    Decreed  to  set  the  settlement  aside 

Chancellor.  "It  is  a  plain  mistake  in  vary- 
ing the  settlement  from  the  articles,  and  tlu* 
appearing  upon  the  face  of  the  papers,  the 
plain  reason  of  the  thing,  length  of  time,' is  in 
material."  (Same  case,  2  Vera.,  658;  1  Madd 
Ch.,61.) 

But  though  a  court  of  law  will  not  grant  a 
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new  trial  merely  to  enable  a  party  to  get  fresh 
witnesses,  nor  would  a  court  of  equity  interfere 
on  such  grounds;  yet  where  the  admissions 
come  from  the  party  himiself,  upon  a  bill  of 
discovery,  filed  after  the  trial,  it  is  very  dif- 
ferent, and  the  court  will  in  such  case  re- 
lieve. (1  Maddock'sCh.,  77;  Harkeyv.  Ver- 
non, 2  Cox,  12.) 

Under  peculiar  circumstances,  however,  ex- 
cusing or  justifying  the  delay,  courts  of  equity 
will  not  refuse  their  aid  in  furtherance  of  the 
rights  of  the  party;  since  in  such  cases  there  is 
no  pretense  to  insist  on  laches  or  negligence,  as 
aground  of  dismissal  of  the  suit.  (I  Story's 
Eq.  Jurisp.,  603,  504;  Lobdett  v.  Creagh,  1 
Blign.  N.  S..256;  1  Fonbl.  Eq..  B.  1.  ch.  4, 
p.  27.  and  notes;  Jeremy  on  Eq.  Jurisp.,  B.  8, 
pi  2,  ch.  5,  pp.  549,  550.) 

If  the  legatee  allege  that  he  knew  not  of  his 
right,  time  is  no  bar.  Nor  when  fraud  is  proved. 
(Fonbl.,  as  above.) 

Garland  v.  ttilem  Bank  (9  Mass.  R.,  408). 
An  indorscr  paid  a  note,  ignorant  that  no  de- 
mand had  been  made  upon  the  maker  or  notice 
to  himself,  though  he  was  advised  not  to  pay 
it.  Held  to  be  a  payment  by  mistake,  and  he 
recovered  back  again.  (4  Mass.  R.,  878;  3 
Mass.  R.,  74;  5  Burr..  2672;  1  Durn.  &  East, 
T12;  1  Bos.  &  Pull..  326;  Doug.  R..  638.) 

The  case  of  T/te  Union  Batik  v.  The  Bank  of 
the  United  States  (8  Mass.  R. ,  74)  is  a  strong 
case.  The  marginal  note  is:  "If  A.  confiding, 
though  improperly,  in  the  mistaken  affirma- 
tion of  B,  pay  his  money,  A'  shall  recover  it 
back." 

The  case  was,  the  branch  bank  had  received 
two  bad  checks,  which  they  supposed  they  had 
received  from  the  Union  Bank.  They  sent 
them  to  the  Union  Bank  by  their  messenger, 
stating  that  they  came  from  the  Union  Bank ; 
whereupon  the  Union  Bank  paid  them.  Be- 
tween the  time  of  paying  them  by  the  Union 
Bank  and  the  discovery  of  the  mistake,  Raw- 
598*]  son,  who  drew  them,  failed  and  "ab- 
sconded: so  that  the  branch  bank  lost  the 
amount.  Judge  Parsons  and  the  Supreme 
Court  decided  that  the  loss  must  fall  on  the 
branch  bank,  who  committed  the  first  error. 

The  case  in  Douglass  and  Bos.  &  Pull,  are 
both  cases  of  payment  by  mistake,  and  as 
strong  as  the  two  cases  in  Mass.  Reports. 

Cote*  of  settlement*  and  Marriage  Article*  being 
reformed  on  Account  of  Mistake. 

Randall  v.  Randall  (2  Peere  Wms.,  464,  in 
1728).  In  that  case,  the  husband  had  con- 
fessed, under  hand  and  seal;  that  both  the  ar- 
ticles and  settlement  limited  the  estate  to  his 
heirs  in  fee,  when  it  was  the  intention  of  the 
mother  of  his  wife  to  limit  it  to  the  heirs  of  the 
wife  in  fee.  The  articles  and  settlement  were 
reformed.  Lord  Chancellor  King  decreed  the 
estates  to  be  settled  upon  the  heirs  of  the  wife 
in  fee. 

West  v.  Britney  (2  Peere  Wms.  849,  in  1726), 
where  the  settlement  made,  before  the  mar- 
riage, varied  materially  from  the  articles,  but 
stated  to  be  made  "  in  pursuance  of  the  articles 
and  performance,"  the  settlement  will  be  pre- 
sumed to  depart  from  the  articles  by  mistake. 
(See  note  of  Cox  to  the  above  case;  see  3  Bro. 
Pari.  Cases,  847,  in  1727.) 

Honor  v.  Honor  (1  Peere  Wms.  128,  in  1710), 
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before  Lord  Chancellor  Cowper,  establishes  the 
same  principle.  The  articles  limited  the  estates 
to  heirs  of  the  body  of  the  wife.  Thesettlement 
(made  before  marriage,  and  in  pursuance  of 
the  articles)  was  to  the  heirs  of  the  body  of  the 
husband,  of  the  wife  begotten. 

Lord  Chancellor.  "  It  is  a  plain  mistake  in 
making  the  settlement  vary  from  the  articles." 

After  reciting  the  articles,  he  further  says: 
"And  the  articles  being  so,  the  settlement, 
which  is  said  to  be  in  pursuance  of  the  articles, 
shows  there  was  no  alteration  of  the  intention, 
nor  any  new  agreement,  between  the  making 
of  the  articles  and  the  settlement.  And  this 
appearing  upon  the  face  of  the  articles  and  set- 
tlement, and  in  the  plain  reason  of  the  thing, 
length  of  time  is  immaterial." 

In  the  case  of  Motteaux  v.  The  London  In*. 
Co.  (1  Atk.,  545),  in  1739.  Halhead,  as  agent  of 
the  plaintiff,  paid  the  defendants  fifteen 
pounds  premium,  being  at  the  rate  of  three  per 
cent. , which  was  the  current  premium  then, upon 
the  ship,  at  and  from  Fort  St.  ■George,  and  a 
label  of  such  agreement  was,  on  the  7th  of 
Agust,  1733,  entered  in  a  book,  and  subscribed 
by  Halhead  and  two  of  the  directors.  The 
policy  was  made  out  from  Fort  St.  George. 
Lord  Hardwicke  rectified  the  mistake,  saying 
that  the  policy  ought  to  have  conformed  to  the 
label. 

In  Baker  v.  Paine  (1  Ves.,  Sen..  458),  in 
1750,  Lord  Hardwicke  rectified  an  agreement 
by  previous  minutes  of  the  parties. 

In  Barstow  v.  KUtington  (5  Ves.,  Jun.,  592), 
Lord  Eldon  rectified  *a  settlement  by  a  [*509 
previous  letter  of  the  party.    (Sec,  also,  a  sim- 
ilar case  cited  in  a  note  to  that  case.) 
Canes  of  Compromise. 

If  a  person,  after  due  deliberation,  enter 
into  an  agreement  for  the  purpose  of  compro- 
mising a  claim  made  bona  fide,  to  which  he  be- 
lieves himself  to  be  liable,  and  with  the  nature 
and  extent  of  which  he  is  fully  acquainted,  the 
compromise  of  such  a  claim  is  a  sufficient  con- 
sideration for  the  agreement,  and  a  court  of 
equity,  without  inquiring  whether  he  in  truth 
was  liable  to  the  claim,  will  compel  a  specific 

performance.     (Atieood  v.   ,   1   Russell, 

353;  5  Russell,  149,  affirmed  on  appeal.) 

If  a  party,  ignorant  of  plain  and  settled  prin- 
ciple of  law,  is  induced  to  yield  a  portion  of 
his  indisputable  right,  equity  will  relieve;  but 
where  title  is  doubtful,  and  with  due  delibera- 
tion he  enters  into  compromise,  no  relief  is 
fiven,  nor  is  consideration  inquired  into.  (1 
im.  &  Stu.,  564.) 

No  remedy  in  equity  for  the  recovery  of 
money  paid  on  compromise  of  an  action, 
where  the  party  had  full  knowledge  of  the 
facts,  and  the  means  of  proving  them  at  the 
trial.  (Ooodman  v.  Savers.  2  Jac.  &  Walk., 
249.) 

A  compromise  of  rights,  doubtful  in  point  of 
law,  but  founded  upon  a  misrepresentation  or 
suppression  of  facts  in  the  knowledge  of  one 
of  the  parties  only,  cannot  be  supported. 
(Leonard  v.  Leonard,  2  Ball  &  Beatty,  171.) 

To  constitute,  a  fair  compromise  of  right 
doubtful  in  point  of  law,  the  facts  creating  this 
doubt  should  be  fairly  staled.     {Ibid.,  181.) 

It  is  essential  to  the  validity  of  a  compro- 
mise that  both  parties  be  in  equal  ignorance. 
(Ibid.,  182.) 
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Defense  of  compromise  is  not  proper  for 
answer,  but  for  plea  only.  (1  Ball  &  Beatty, 
328.) 

Authorities  as  to  Presumption*  of  Title. 

"A  grant  of  land  will  never  be  presumed 
from  lapse  of  time,  unless  it  be  so  great  as  to 
create  the  belief  that  it  was  actually  made,  or 
unless  the  facts  and  circumstances  show  that 
the  party  to  whom  it  is  presumed  to  have  been 
made  was  legally  or  equitably  entitled  to  it." 
(Note  to  Mathews  on  Presumptions,  296,  ed.  of 
1830;  6  Cowen,  706;  3  Johns.,  260,  109;  1 
Wash.  C.  C.  R,  70.) 

No  possession  of  one  claiming  under  a  de- 
fective title  can  raise  a  presumption  of  a  good 
title.  (Mathews,  198,  note;  5  Harris  &  Johns., 
230;  1  Harris  &  Johns.,  18;  Beat  v.  Lynn,  B 
Harris  &  Johns.,  336.) 

"  Presumptions  of  law  are  suppositions  or 
opinions  previously  formed  on  questions  of 
frequent  occurrence,  being  found,  from  expe- 
rience, to  be  generally  accordant  with  truth, 
and  remain  of  force  until  repelled  by  contrary 
evidence. 

600*1  •' '  Presumptions  of  fact  are  conclu- 
sions drawn  from  particular  circumstances. 
Many  of  the  presumptions  of  law  were  former- 
ly considered  too  powerful  to  admit  of  contra- 
diction, but  this  doctrine  is  now  confined  prin- 
cipally to  the  doctrine  of  estoppels."  (Math- 
ews, 2;  Phillips  on  Evidence,  6th  ed.,  146.) 

"  The  grounds  upon  which  legal  presump- 
tions rest  are  various.  In  some  cases  on  the 
laws  of  nature  and  the  general  principles  of 
justice,  on  the  nature  and  general  incidents  of 
property.  In  others,  on  those  innate  princi- 
ples of  self-interest  and  prudence,  which  gen- 
erally govern  the  conduct  of  men,"  &c.  (Math- 
ews, 2 ) 

Other  legal  presumptions  originate  in  the 
policy  of  the  law.  Of  this  description,  how- 
ever, as  they  relate  to  property,  examples  are 
rare. 

"  Presumptions  of  fact  are  such  as  are  usu- 
ally found  by  experience  to  be  consequent  upon, 
or  coincident  with,  the  facts  presumed.  They 
must  correspond  with,  and  be  adequate  to  ac- 
count for,  the  circumstances  actually  proved." 
(Mathews,  4.) 

"  Legal  presumptions  generally  apply  to 
facts  of  a  transitory  character,  the  proper  evi- 
dence of  which  is  not  usually  preserved  with 
care;  but  not  records  or  public  documents,  &c., 
unless  proved  to  have  been  lost  or  destroyed." 
(Mathews,  4,  in  note;  Brunswick  v  McKean,  4 
Greenleaf,  511.) 

"  Presumptions  from  evidence  of  the  exist- 
ence of  particular  facts  are,  in  many  cases, 
if  not  all,  mixed  questions  of  law  and  fact. 
If  the  evidence  be  irrelevant  to  the  fact  insisted 
upon,  or  such  as  cannot  fairly  warrant  a  jury 
in  presuming  it,  the  court  would  err  in  in- 
structing them  that  they  are  at  liberty  to  pre- 
sume it.  (Ibid.,  p.  6,  note;  Bank  of  United 
States  v.  Corcoran,  2  Peters's  S.  C.  R,  183.) 

' '  Following  up  this  principle,  courts  will,  in 
favor  of  long  possession,  presume  as  well  the 
existence  of  the  needful  instruments  of  con- 
veyance, as  the  observance  of  all  such  acts  and 
solemnities  as  are  requisite  to  make  actual  as- 
surances valid." 

Fines  and  recoveries  are  an  exception,  which 
1120 


cannot  be  presumed  without  evidence  directly 
pointing  to  them. 

Act  of  Parliament,  and  grants  from  the 
crown,  though  assurances  of  record,  are  con- 
stailtly  presumed,  within  even  the  time  of  legal 
memory.  (Cowp.,  102,  2l5;  Jac.  &  WaIk..6S, 
159;  11  East,  488;  see  Am.  authorities  in  nob. 
p.  6,  Matthews.) 

"Ignorance  has  sometimes,  in  courts  of 
equity,  been  held  to  afford  an  answer  to 
averred  releases  of  demands.  The  desertioc 
of  a  right,  it  has  been  judicially  observed, 
always  supposes  a  previous  knowledge  of  it. 
It  is  absurd  to  say  that  a  man  has  relinquished 
a  right  of  which  he  is  not  aware. "  (Matthews, 
17,  18;  Sel.  Ch.  Cas..  11;  2  Peer*  Wms.,  786; 
per  Sir  Wm.  Grant,  2  Mer.,  863.) 

In  England  there  is  but  Tittle  difference  be- 
tween the  doctrine  of  *prescripiion,  [*801 
and  the  doctrine  of  presuming  lost  grants,  in 
regard  to  the  objects  embraced  by  the  two 
principles. 

The' doctrine  of  prescription  never  extended 
to  lands  in  fee,  or  corporeal  hereditaments,  nor 
did  it  extend  to  such  incorporeal  rights  as  could 
exist  only  by  matter  of  record;  snch  as  many 
species  of  royal  franchise,  deodands,  traitor*,  or 
felons'  goods,  &c. 

On  the  other  hand,  the  doctrine  of  presuming 
grants  never  extended  to  corporeal  beredila 
menls;  but,  unlike  the  doctrine  of  prescrip 
tion,  it  embraced  all  incorporeal  hereditament*, 
whether  evidenced  by  matters  of  record,  or 
purely  by  grant.  Patents  from  the  crown,  and 
acts  of  Parliament  even,  were  presumed  to  ex- 
ist. 

The  great  difference  between  the  two  doc- 
trines consisted  mainly  in  the  length  of  time 
necessary  for  their  successful  operation. 

Under  the  doctrine  of  prescription  as  it  exist/- 
in  England  to  this  day,  immemorial  usage  must 
be  established.  Therefore,  if  it  appears  thai 
the  title  to  be  presumed  had  no  existence  at 
any  time  subsequent  to  the  1st  Rich.  I.  (1189). 
there  is  an  end  to  the  power  and  agency  of 
prescription. 

On  the  other  hand,  while  the  doctrine  of  pre- 
suming grants  embraced  a  rather  wider  range 
of  objects  or  titles,  its  children  were  deemed 
legitimate,  though  comparatively  of  modern 
birth. 

This  latter  doctrine,  however,  during  the 
whole  of  its  minority,  experienced  considerable 
opposition  from  many  wise,  as  well  as  learned 
lawyers.    (2  Ev.  Poth.,  139.) 

The  Parliament  of  England,  by  the  2d  and 
3d  Wm.  IV.  (1822),  were  obliged  to  remedy 
some  of  the  evils  growing  out  of  judicial  fic- 
tions. The  real  property  commissioners  ex- 
press themselves  as  follows: 

"Amid  these  difficulties,  it  has  been  usual 
of  late,  for  the  purpose  of  supporting  a  right 
which  has  been  long  enjoyed,  but  which  can 
be  shown  to  have  originated  within  time  of 
legal  memory,  to  resort  to  the  clumsy  fiction 
ota  lost  grant,  which  is  pleaded  to  have  been 
made  by  some  person  seized  in  fee  of  the  ser- 
vient, to  another  seized  in  fee  of  the  dominant, 
tenement.  But,  besides  the  objection  of  it* 
being  well  known  to  the  counsel,  judge,  and 
jury,  that  the  plea  is  unfounded  in  fact  the 
object  is  often  f nutated  by  proof  of  the  fact  of 
the  two  tenements  having  been  such  that  the 
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fictitious  grant  could  not  have  been  made  in 
the  manner  alleged  in  the  act." 

"  In  addition  to  all  this,"  says  Best,  "  it  was 
well  observed,  that  the  requiring  juries  to  make 
artificial  presumptions  of  this  kind  amounted, 
in  many  cases,  to  a  heavy  tax  on  their  con- 
sciences, which  it  was  highly  expedient  should 
be  removed.  In  a  word,  it  became  apparent 
that  the  evil  could  only  be  remedied  by  legis- 
lation, and  the  statutes  of  Wm.  IV.  were  passed 
for  that  purpose." 

602*]  *"  Whether  deeds  of  conveyance 
can  be  presumed,  in  cases  where  the  law  has 
made  provision  for  their  registration,  has  been 
doubted. 

"  The  point  was  argued,  but  not  decided,  in 
Dot  v.  Hirst  (11  Price,  475).  The  better  opin- 
ion seems  to  be,  that  though  the  court  will  not 
is  such  cases  presume  the  existence  of  the  deed 
as  a  mere  inference  of  law,  yet  the  fact  is  open 
for  the  jury  to  find,  as  in  other  cases."  (Note 
to  1  Greenl.  Ev.,  52.) 

In  the  United  States,  while  the  doctrine  of 
presuming  a  grant  has  been  applied  to  corpo- 
real as  well  as  to  incorporeal  hereditaments, 
and  the  sphere  of  its  operation  very  much  en- 
larged, yet,  at  the  same  time,  the  principle  of 
iu  operation  has  been  circumscribed  within 
very  narrow,  and  in  all  probability  very  safe, 
grounds.  It  is  placed  beyond  the  reach  of  the 
innovation  of  mere  book  lawyers  and  book 
judges,  and  rests,  as  a  mere  matter  of  fact, 
upon  the  common  sense  of  a  jury. 

The  judges  in  England  were  obliged  to  flee 
to  this  matter  of  fact  view,  as  a  refuge  from  the 
rapidly  increasing  evils  growing  out  of  artificial 
presumptions.  In  this  country,  upon  this  sub- 
ject, there  are  no  artificial  presumptions.  It  is 
simply  a  case  of  circumstancial  evidence. 

In  6  Cowen,  725,  it  is  said:  "A  grant  of  land 
will  never  be  presumed,  unless  the  lapse  of 
time  is  so  great  as  to  create  a  belief  that  it  was 
actually  made;  or  unless  the  facts  and  circum- 
stances show  that  the  party  to  whom  it  is  pre- 
sumed to  have  been  made  was  legally  or  equi- 
tably entitled  to  it."  (Matthews ontPresumption, 
296,  note,  ed.  1886:  6  Cowen,  706;  8  Johns., 
109,  269;  1  Wash.  C.  C.  Rep..  70.) 

Same  principle  in  2  Wendell,  18-15. 

In  Rieard  v.  Williams  (7  Wheat.,  59),  this 
court  decided,  that  "  Presumptions  of  a  grant, 
arising  from  a  lapse  of  time,  are  applied  to  cor- 

?>reafas  well  as  to  incorporeal  hereditaments, 
hey  may  be  encountered  and  rebutted  by  con- 
trary presumptions,  and  can  never  arise  where 
all  the  circumstances  are  entirely  consistent 
with  the  non-existence  of  a  grant.  A  fortiori, 
they  cannot  arise  when  the  claim  is  of  such  a 
nature  as  is  at  variance  with  the  supposition  of 
a  grant." 

"  Legal  presumptions  generally  apply  to  facts 
of  a  transitory  character,  the  proper  evidence 
of  which  is  not  usually  preserved  with  care; 
but  not  to  records  or  public  documents  in  the 
custody  of  officers  charged  with  their  preserva- 
tion, unless  proved  to  have  been  lost  or  de- 
stroyed." (Cowen  &  Hill's  Notes  to  Phillips, 
part  1,  p.  364;  Brunswick  v.  Mchean,  4  Greenl., 
508.) 

See  Cowen  &  Hill's  notes,  generally,  on  sub- 
ject of  presumptions. 

"  No  possession  of  one  claiming  under  a  de- 
603*]  fective  title  can  "raise  a  presumption  of 
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a  good  title."  (Matthews,  198,  note;  5  Harris 
&  Johns.,  230;  1  Ibid..  10;  6  Ibid.,  886.) 

"  Presumptions  from  evidence,  of  the  exist- 
ence of  particular  facts,  are,  in  many  cases,  if 
not  all,  mixed  questions  of  law  and.  fact.  If 
the  evidence  be  irrelevant  to  the  fact  insisted 
upon,  or  such  as  cannot  fairly  warrant  a  jury 
in  presuming  it,  the  court  would  err  in  instruct- 
ing them  that  they  are  at  liberty  to  presume  it." 
(Bank  of  United  States  v.  Corcoran,  2  Peters, 
138.) 

' '  Ignorance  has  sometimes,  in  courts  of 
equity,  been  held  to  afford  an  answer  to 
averred  releases  of  demands. 

"  The  desertion  of  a  right,  it  has  been  judi- 
cially observed,  always  supposes  a  previous 
knowledge  of  it. 

"  It  is  absurd  to  say,  that  a  man  has  relin- 
quished a  right  of  which  he  is  not  aware." 
(Matthews  on  Pres.,  17,  18:  Sel.  Ch.  Cases,  11; 
2  Peere  Wins.,  780;  per  Sir  Wm.  Grant,  2 
Mer.,  862.) 

Cases  upon  Presumptive  Evidence. 

Beadle  v.  Beard  et  al.,  in  4th  Ja.  I.  (1627), 
12  Coke,  5. 

In  31st  Ed.  I.  (1303),  the  king  being  seized 
of  the  manor  of  Kimbolton,  to  which  the  ad- 
vowson  of  the  church  was  appendant,  granted 
said  manor,  with  the  appurtenances,  to  Hum- 
phrey de  Bohun,  Earl  of  Hereford,  in  tail  gen- 
eral. Humphrey  de  Bohun,  the  issue  in  tail, 
by  his  deed,  in  the  40th  Ed.  III.  (1367),  granted 
the  said  advowson.  then  full  of  an  incumbent, 
to  the  prior  of  Stonely  and  his  successors;  and 
at  the  next  avoidance  they  held  it  in  proprio 
urns;  and  upon  this  appropriation  made  con- 
currentibus  its  guere  in  jure  requirunter.  After 
the  death  of  the  incumbent,  the  said  prior  and 
his  successors  held  the  said  church  appropriate, 
until  the  dissolution  of  th»  monastery.  In  27th 
Hen.  VIII.  (1580),  the  said  manor  descended  to 
Edw.,  Duke  of  Buckingham,  as  issue  to  said 
estate  tail.  The  reversion  descended  to  Henry 
VIII.  The  Duke,  in  13th  Hen.  VHI.,  was  at- 
taint of  high  treason.  In  14th  Hen.  VIII.  the 
king  granted  said  manor,  &c. ,  with  all  advow- 
sons  appendant,  to  Richard  Wingfleld,  and  the 
heirs  male  of  his  body.  In  16th  Hen.  VIII.  it 
was  enacted  by  Parliament,  that  the  Duke  shall 
forfeit  all  manors,  &c.,  advowsons,  &c.,  which 
he  had  in  4th  Hen.  VIII. 

The  king,  37th  Hen.  VIII.,  "granted  and  sold 
for  money  the  said  rectory,  &c.,  of  Kimbolton, 
as  inappropriate  in  fee,  which  by  mesne  con- 
veyance came  to  the  plaintiff,  for  £12,000.  In 
the  37th  Eliz..  Beard,  the  defendant,  did  ob- 
tain a  presentation  of  the  queen  by  lapse,  pre- 
tending that  the  said  church  was  not  lawfully 
appropriated  to  the  said  prior  of  Stonely. 

"1st.  For  this,  that  Humphrey,  who  did 
grant  it  to  the  said  prior,  had  nothing  in  it,  for 
that  it  did  not  pass  to  his  ancestor  by  these 
words,  Manorium  cum  pertinentSms." 

*In  the  case,  the  advowson  was  [*604: 
bought  and  paid  for  in  1303;  was  in  the  pos- 
session of  the  first  taker.  Earl  of  Hereford,  un- 
til 1367,  sixty-four  years.  It  was  then  granted 
to  a  corporation,  the  prior  of  Stonely,  in  whose 
possession  it  remained  until  the  dissolution  of 
the  monasteries,  in  the  reign  of  Henry  VIII., 
1530,  one  hundred  and  sixty-three  years  more. 
It  descended  to  the  Duke  of  Buckingham,  upon 
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his  attainder  was  forfeited  to  the  crown,  and 
Henry  VIII.  granted  the  manor  and  advowson 
to  the  plaintiff  for  a  pecuniary  consideration. 
The  action  was  tried  in  4th  Ja.  I.,  1627,  three 
hundred  and  twenty-four  years  after  the  pos- 
session commenced  under  the  first  grant. 

Mayor  of  Kingston  upon  Huff  v.  Horner 
(Cowper,  102),  in  1774. 

The  declaration  stated  the  right  of  the  plaint- 
iff, as  mayor,  to  certain  water-bailiff  dues,  for 
certain  goods  imported  into  Kingston. 

In  support  of  the  title,  the  plaintiff  pro- 
duced— 

1.  An  entry  upon  the  corporation  books, 
entitled  "A  particular  note  of  all  such  duties, 
&c,  as  by  the  water-bailiffs  are  to  be  received 
for  the  use  of  the  mayor  and  burgesses  of  King- 
ston upon  Hull,  according  to  the  order  pre- 
cribed  and  set  down  in  the  year  1441,  and  con- 
tinued and  put  in  use  from  that  time  to  the 
present  day,  1st  April,  1575."  In  this  list  were 
included  the  duties  in  question. 

2.  An  order  of  the  corporation,  in  the  13th 
Eliz.,  requiring  the  water-bailiff  to  keep  these 
duties  separate,  &c. 

Then  followed  a  particular  account  of  the  re- 
ceipt of  these  duties  from  1545  to  1646,  from 
1648  to  1678,  of  persons  who  had  rented  the 
office  of  water-bailiff;  also  an  account  of  dues 
for  three  years  in  1726;  and  the  testimony  of 
persons  who  had  paid  the  dues  from  1784; 
together  with  an  estimate  of  repairs  by  the 
corporation  to  the  amount  of  £15,000. 

The'  defense  was,  that  the  earliest  book  of 
the  corportion  was  the  19th  Ed.  III.  (1846),  and 
the  date  of  their  charter  the  27th  Ed.  I.  (1299),  a 
century  subsequent  to  the  time  of  legal  mem- 
ory, Rich.  I.,  1199. 

That  the  title,  if  any,  to  the  duties  in  ques- 
tion could  be  supported  only  by  prescription  or 
charter.  That  the  first  did  not  exist,  they  be- 
ing a  corporation  within  legal  memory.  That 
the  charter  authorized  the  erection  of  the  port, 
but  granted  no  duties. 

To  this  it  was  answered,  that  a  usage  of  three 
hundred  years  was  a  sufficient  ground  to  pre- 
sume a  grant  of  the  duties,  in  consideration  of 
the  repairs,  which  it  was  in  proof  the  corpora- 
tion had  constantly  done  from  1441  to  the 
bringing  the  action. 

Lord  Mansfield  said,  there  were  two  grounds 
to  show  that  the  evidence  was  sufficient  to  go 
to  the  jury: 

1.  That  there  existed  a  port,  with  duties 
belonging  to  the  king,  previous  to  the  charter 
of  5th  Rich.  II.  Consequently,  a  grant  by 
Rich.  II.  of  the  port  would  carry  the  duties 
along  with  it. 

005*1  *2.  If  this  charter  erected  a  new 
port,  the  king  could  not  create  duties.  But 
that  there  might  be  some  charter  from  the  king 
creating  and  giving  these  duties,  upon  aground 
which  would  support  them  in  point  of  law, 
namely,  upon  the  consideration  of  repairs,  and 
the  general  advantage  to  be  derived  to  the  pub- 
lic from  its  being  properly  kept  up. 

The  question  that  arises  upon  it  is,  '  'Whether, 
upon  the  evidence,  it  was  properly  left  to  the  ju- 
ry to  presume  such  grant  between  1882  (date  of 
charter)  and  1441"  (time  of  first  collecting  the 
duties),    (p.  106.) 

Lord  Mansfield  (p.  108).  "A  jury  is  con- 
cluded, by  the  statute  of  limitations,  as  a  bar. 
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So,  in  the  case  of  prescription.if  it  be  time  ontof 
mind,  a  jury  is  hound  to  conclude  the  right 
from  that  prescription,  if  there  could  be  •  legal 
commencement  of  the  right."  Any  written 
evidence,  showing  a  time  when  the  chum  did 
not  exist,  is  an  answer  to  prescription,    (p.  108. ) 

"But  length  of  time,  used  merely  by  way  of 
evidence,  may  be  left  to  a  jury  to  be  credited  or 
not,  and  to  draw  their  inference  one  way  or  the 
other,  according  to  circumstances."    (p.  109.) 

"In  questions  of  this  kind,  length  of  time 
goes  a  great  way;  but  there  is  no  positive  role 
which  says,  that  a  hundred  and  fifty  year* 
possession,  or  any  other  length  of  time  within 
memory,  is  a  sufficient  ground  to  presume  a 
charter."    (p.  110.) 

The  case  of  Johnson  &  Humphrey  v.  Jrtlend 
(11  East,  279)  presented  the  question,  whether 
"the  enfranchisement  of  copyhold  may,  upon 

E roper  evidence,  be  presumed  even  against  the 
ouse." 

The  evidence  offered  and  rejected  by  Heath 
was  an  entry,  in  the  parliamentary  survey,  of 
sixpence  rent  against  these  premises  for  a  hun- 
dred and  sixty  years,  in  the  column  of  freehold, 
instead  of  six  shillings  and  sixpence,  in  the 
column  of  copyhold. 

The  court  admitted  the  evidence,  obeerrin? 
that  there  were  persons,  between  1636  ana 
1649,  competent  to  make  the  enfranchisement, 
"the  king  having  continued  his  function*  the 
greater  part  of  the  time."    (283.) 

Fenwtek  v.  Heed  (5.  Barn.  &  Aid..  228).  in 
1821.  In  this  case,  Reed,  the  defendant,  look 
possession  of  the  estates  of  the  plaintiff,  in 
1750,  under  an  agreement  to  remain  in  posses- 
sion until  the  debts  were  satisfied  out  of  the 
rents  and  profits.  In  1801  a  suit  in  chancery 
was  instituted  by  the  plaintiff.  Much  evidence 
was  offered  on  both  sides.  Bayley,  Jiutioi, 
told  the  jury  "that  the  real  question  was, 
whether  they  believed  that  a  conveyance  had 
actually  taken  place." 

The  court  approved  of  this  direction,  and 
said:  "In  cases  where  the  original  posseaoon 
cannot  be  accounted  for,  and  would  be  unlaw- 
ful unless  there  had  been  a  grant,  the  case  mar 
be  different.  Here  the  original  possession  e 
accounted  for,  and  is  consistent  with  the  fact 
of  there  having  been  no  conveyance.  As  toe 
defendant's  'ancestors  had  originally  a  [*606 
lawful  possession,  it  was  incumbent  on  them 
to  give  stronger  evidence  of  a  conveyance." 

Abbott,  Chief  Justice,  also  says:  "In  my 
opinion,  presumptions  of  grants  and  convey- 
ances have  already  gone  to  too  great  length*, 
and  I  am  not  disposed  to  extend  them  farther." 

Bayleysaid:  "The  question  for  the  jury  w» 
a  mere  question  of  fact,  whether  there  baa  been 
such  a  conveyance.  The  deeds  of  1747  and 
1752  were  both  produced,  and  if  there  bad  been 
a  conveyance,  it  would  probably  have  been  pro- 
duced also.  No  draft  of  it,  or  abstract  refer- 
ring to  it,  was  produced.  A  conveyance  of 
this  sort  was  not  likely  to  have  been  lost,  if  H 
ever  existed." 

The  case  of  Howton  v.  Waterton  (3  Bam.  A 
Aid.,  150,  1819)  was  a  conveyance  of  copy- 
hold lands  (in  1748,  by  surrender  in  open  court) 
to  charitable  uses;  was  declared  void,  for  not 
complying  with  the  provisions  of  9  Geo.  H,  cs. 
86,  which  requires  all  conveyances  to  be  exeen 
ted  in  the  presence  of  two  witnesses,  to  be  ea- 
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rolled  in  chancery,  and  for  the  party  to  survive 
oneyear. 

The  court  was  asked  to  presume  an  enroll- 
ment 

Abbott,  Chief  Justice,  said :  "No  instance  can 
be  found  where  the  court  have  said  that  an  en- 
rollment has  been  presumed." 

Bay  ley  said:  "As  to  presuming  an  enroll- 
ment, if  it  had  appeared  that  the  rolls  of  chan- 
cery had  been  searched,  and  a  chasm  had  been 
found  about  that  period,  it  might  have  been 
different."    (p.  142.) 

Best,  on  Presumptions,  p.  149,  says:  "It 
haa  been  said  (Beanland  v.  Hirtt,  Price,  475; 
PbilL  and  Am.  Ev.,  476),  that  the  registration 
of  the  memorial  of  a  deed  in  a  register  county 
cannot  be  presumed,  tod  that  direct  proof  must 
be  adduced." 

But  it  is  difficult  to  contend  "that  there  can 
be  any  matter  of  fact  which  a  Jury  may  not 
presume  from  possession  and  circumstances, 
when  that  possession  and  circumstances  are 
sufficiently  strong  to  convince  them  of  its  exist- 
ence. The  true  conclusion  seems  to  be,  that 
in  the  case  of  a  memorial  of  a  deed  requiring 
registry,  the  court  will  not  direct  them  to  make 
any  artificial  presumption." 

Best  cites  1  Greenleaf's  Law  Ev.,  art.  46,  p. 
52.  "The  same  presumption,"  says  Greenleaf 
(p.  53),  "has  been  advised  in  regard  to  the  re- 
conveyance of  mortgages,  conveyance  from  old 
to  new  trustees,  mesne  assignments  of  leases, 
and  any  other  species  of  documentary  evidence 
and  acts  in  pan  which  are  necessary  for  the 
support  of  a  title,  in  all  other  respects  evidently 
just" 

"It  is  sufficient  that  the  party  who  asks  for  the 
aid  of  this  presumption  has  proved  a  title  to  the 
beneficial  ownership,  and  a  long  possession  not 
inconsistent  therewith;  and  has  made  it  not 
unreasonable  to  believe  that  the  deed  of  con- 
veyance, or  other  act  essential  to  the  title,  was 
duly  executed.  Where  these  merits  are  want- 
ing, the  jury  are  not  advised  to  make  the  pre- 
sumption." He  cites,  among  numerous  other 
607*]  authorities,  .Dae  v.  Cooke  (5Bing.,*174); 
19  Serg.  &  Lowb.,  44;  Doe  v.  Seed  (5  Barn.  & 
AW.,  232;  Livett  v.  Wilton  (3  Bing.,  115);  11 
Sere.  &  Lowb.,  57;  2  Wend.,  14-87. 

The  case  of  Livett  v.  Wilton  (3  Bing.,  115). 
"  Defendant  pleaded  a  right  of  way,  by  deed 
subsequently  lost.  Plaintiff  traversed  the  grant. 
There  was  contradictory  evidence.  The  judge 
directed  the  jury,  that,  if  upon  this  issue  they 
thought  defendant  had  exercised  the  right  of 
way  uninterruptedly  for  more  than  twenty 
years,  by  virtue  of  a  deed,  they  would  find  for 
the  defendant.  If  they  thought  there  had  been 
no  way  granted  by  deed,  they  would  find  for 
the  plaintiff." 

The  rule  to  show  cause  why  the  verdict  for 
the  plaintiff  should  not  be  set  aside  was  dis- 
charged. 

Best,  Ch.  J.,  said,  that  upon  an  uninterrupted 
usage  of  twenty  years,  the  jury  would  be 
authorized  to  presume  a  deed.  But  even  in 
such  a  case  a  judge  would  not  be  justified  in 
saying  they  must,  but  might,  find  a  deed. 

"Burrough,  J.,  said:  "  If  there  had  been  such 
a  deed,  it  Is  not  probable  the  way  would  have 
been  constantly  in  dispute." 

The  case  of  Doe  v.  Cooke  (6  Bing.,  174;  19 
Serg.  &  Lowb.,  44)  was  a  case  of  more  than 
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twenty  years'  possession ;  but  the  Court  of  Com- 
mon Pleas  would  not  presume  the  surrender  of 
a  term.  After  stating  the  particular  circum- 
stances of  that  case,  Tindall,  Ch.  J.,  says:  "No 
case  can  be  put  in  which  any  presumption  has 
been  made,  except  where  a  title  has  been  shown 
by  the  party  who  calls  for  the  presumption, 
good  in  substance,  but  wanting  some  collateral 
matter  to  make  it  complete  in  point  of  form. 
In  such  case,  where  the  possession  is  shown  to 
have  been  consistent  with  the  fact  to  be  pre- 
sumed, and  in  such  cases  only,  has  it  ever  been 
allowed." 

Sir  Samuel  Romilly  said,  in  Wholly  v.  Whol- 
ly (1  Merlvale's  R.,  441,  1814):  "Length  of 
time  cannot  affect  this  case.  The  statute  does 
not  apply,  and  it  is  not  easy  to  see  for  what 
purpose  it  is  here  insisted  upon.  Time  is  no 
bar  to  relief  in  equity,  unless  it  be  in  the  ex- 
cepted cases  of  mortgage,  &c.  In  all  other 
cases  it  only  operates  by  way  of  evidence." 

The  bill  was  filed  to  set  aside  a  conveyance 
from  an  uncle  to  a  nephew  after  forty  years, 
upon  a  charge  of  fraud  and  gross  inadequacy 
of  price.  The  court  sustained  the  deed,  upon 
the  ground  that  it  was  not  merely  for  a  pecun- 
iary consideration,  but,  as  it  stated)  was  also  for 
"love  and  affection";  and  consequently  the 
court.  Lord  Eldon,  said  nothing  about  time. 

The  opposite  counsel  admitted  that  time  was 
not  a  bar,  by  a  strict  analogy  to  the  rule  of  law, 
but  that  it  afforded  evidence  sufficient  to  raise 
a  presumption,  (p.  444.) 

McDonald  v.  McDonald  (1  Bligh's  R.,  House 
of  Lords,  1819)  was  the  case  of  a  client  against 
his  agent  and  attorney,  upon  a  'trans-  [*008 
action  of  twenty-five  years'  standing.  It  was  a 
case  of  confidence. 

The  Lord  Chancellor  Redesdale  says:  "The 
case,  therefore,  by  its  circumstances,  is  taken 
out  of  the  principles  of  the  presumption  and 
prescription, which  ought  to  protect  professional 
men.  On  these  grounds,  and  a  fair  view  of  the 
case,  as  a  juryman,  it  is  my  opinion  that  the 
bond  was  not  intimated." 

Wood  v.  Veal  (5  Barn.  &  Aid.,  454)  was  the 
case  of  land  under  lease  from  1719  to  1818;  and 
as  far  as  memory  could  extend  had  been  used 
by  the  public,  and  lighted,  paved,  and  watched, 
under  an  act  of  Parliament,  in  which  it  was 
enumerated  as  one  of  the  streets  of  West- 
minster. 

It  was  submitted  to  the  jury  by  the  court 
whether  there  had  been  a  dedication  to  the 
public,  telling  them  that  there  might  be  a  high- 
way without  a  thoroughfare,  and  telling  them 
that  nothing  done  by  the  lessee,  without  the 
consent  of  the  owner  of  the  fee,  would  give  the 
right  of  way  to  the  public.  Bailey,  J.,  said: 
"Where  the  consent  is  by  a  person  having  a 
limited  right,  it  can  only  continue  for  a  limited 
period." 

Same  principle.  (Barkee  v.  Bichardnon,  4 
Barn.  &  Aid.,  579.) 

Wright  v.  Smythie*  (10  East,  409),  is  a  decis- 
ion, that  no  presumption  of  a  grant  enrolled 
can  be  presumed,  because  if  it  existed  it  might 
bo  shown 

In  Vooght  v.  Winch  (2  Barn.  &  Aid.,  668), 
it  was  said:  "If  it  is  admitted  that  this  was  a 
public. navigable  river,  and  that  all  his  majesty's 
subjects  had  a  right  to  use  it,  an  obstruction 
for  twenty  years  would  not  have  the  effect  of 
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5 re  venting  his  majesty's  subjects  from  using  it. " 
>.  «67.) 

In  Matthews  on  Presumptions,  p.  17,  it  is 
said:  "  That  no  length  of  time  will  raise  a  pre- 
sumption in  favor  of  encroachments  on  the 
public;  at  least,  no  period  has  as  yet  been  men- 
tioned as  binding  the  community." 

Carter  v.  Mureott  (4  Burr.,  3168),  and  7  East, 
199,  are  cited. 

In  SUmgkton  et  al.  v.  Baker  (4  Mass.  R)  Par- 
son, J.,  says:  "Every  owner  of  a  water  mill  or 
dam  holds  it  on  the  condition  or  limitation  that 
a  sufficient  passageway  is  left  for  the  fish. 
This  limitation,  being  for  the  benefit  of  the 
public,  is  not  extinguished  by  any  inattention 
or  neglect,  for  no  laches  can  be  imputed  to  the 
government,  and  against  it  no  time  runs." 

In  Livett  v.  Wtison  (8  Bing.  R.,  116),  the 
court  instructed  the  jury,  that  if  they  thought 
there  was  no  deed  of  the  right  of  way,  they 
must  find  accordingly,  notwithstanding  the 
possession. 

Matthews  (p.  17)  says:  "The apparent  as- 
sent of  the  adverse  party  is,  in  all  cases  of  this 
sort,  the  true  and  essential  source  of  inference ; 
but  it  is  evident  that,  without  a  total  disregard 
to  fact,  this  cannot  be  maintained  where  the 
claim  has  formed  a  constant  source  of  contest." 
600*j  *See  Matthews,  19,  also,  as  to  a  body 
of  creditors,  under  an  assignment  to  trustees 
for  their  benefit,  being  also  an  answer  to  lapse 
of  time,  such  persons  not  being  expected,  in 
their  collective  capacity,  to  use  the  same  dili- 
gence as  individuals.  (8  Ves.,  740;  12  Ves.,  186, 
158.) 

Piatt  v.  Vattier  et  al.  (9  Peters,  4t6,  405,  in 
1885)  was  a  case  of  clear  adverse  possession  for 
thirty  years,  without  a  claim  even,  or  the 
shadow  of  an  excuse.  The  court  say  (p.  416): 
"  And  we  are  of  opinion  that  the  lapse  of  time 
is,  upon  the  principles  of  a  court  of  equity,  a 
clear  bar  to  the  present  suit,  independently  of 
the  statute.  There  has  been  a  clear  adverse 
possession  of  thirty  years,  without  the  acknowl- 
edgment of  any  equity  or  trust  estate  in  Bartel; 
and  no  circumstances  are  stated  in  the  bill,  or 
shown  in  evidence,  which  overcome  the  deci- 
sive influence  of  such  an  adverse  possession." 
(Per  Story,  J.) 

Miller  v.  M'lntire(fi  Peters,  61,  62,  in  1882), 
was  the  common  case  of  a  bill  in  a  court  of 
equity,  where  the  statute  of  limitation  was  ap- 
plied by  analogy,  and  not  where  time  was  used 
as  evidence. 

Points  of  the  Respondent*. 

The  complainant's  case  proceeds  upon  two 
propositions;  first,  that  the  charter  of  Massa- 
chusetts of  March,  1628,  intended  to  trace  as 
her  southern  boundary  a  line  three  miles  south 
of  what  is  now  the  main  stream  of  what  is  now 
called  Charles  River;  second,  that  therefore  the 
complainant  has  the  right  to  have  the  same 
line  of  boundary  decreed  at  this  time,  without 
regard  to  anything  which  has  taken  place  since 
the  date  of  the  charter. 

Both  these  propositions  the  respondents  con- 
trovert. And,  first,  they  contend  that  the 
charter  intended  to  trace,  as  their  southern 
boundary,  a  line  three  miles  south  of  all  the 
waters  of  the  Charles,  as  a  geographical  whole: 
three  miles  south  of  its  basin  or  valley,  and  of 
the  sources  and  contributory  streams  which 
feed  and  preserve  it. 
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To  enable  the  court  to  determine  between 
these  two  constructions,  they  will  contend  Out 
it  is  competent  to  advert  to  a  great  body  of  ex 
trfnsic  circumstances  and  evidence,  the  charac- 
ter, situation,  age,  and  objects  of  the  parties, 
their  knowledge  or  ignorance  of  the  localities, 
the  existence  or  non-exisence  of  distinctive 
names  of  contributory  streams,  and,  above  all, 
to  the  contemporary  exposition  of  the  instru- 
ment afforded  by  the  acts  of  parties  in  the  age 
of  the  charter  and  subsequently. 

And  upon  this  point  they  maintain  the  posi- 
tion, that  as  the  language  of  the  charter,  "three 
miles  south  of  Charles  River,  and  any  and  every 
part  thereof,"  is  vague,  general,  and  flexible, 
such  extrinsic  evidence  as  is  above  indicated 
may  be  resorted  to  in  'order  to  ascertain  the 
sense  in  which  the  parties  used  it;  that  even  if 
the  language  prima  fronte  bears  a  particular 
legal  sense,  it  may  be  'shown  to  have  (*610 
been  used  in  a  different  one;  that  this  might  be 
done,  even  if  the  grant  was  recent,  and  be- 
tween individuals;  and  that  it  may  be  done  a 
fortiori  multo  when  the  instrument  is  ancient 
and  is  the  charter  of  a  State. 

In  support  of  this  proposition  of  the  law  of 
evidence  will  be  cited  Oreenleafs  Ev.,  sees. 
280, 286-288, 290, 295 ;  8  Cowens  Phillip*,  1862. 
1889;  6  Pick., 68;  16  Johns.  R.  14;  16Weod., 
668;  6  Mass.  R,  485;  18  Pick..  261;  3  S. 
H.  R,  869;  1  M.  &.  K.,  571;  6  Km..  54; 
8  Cowen's  Phillips,  1408-1405;  1  Mason,  10. 13: 
1  Mood.  &  Malk.,  800;  19  Johns.  R,  318;  1 
Bing..  445;  8  Camp.,  16;  1  Com.  &  Lawson, 
228-225;  8  Barn.  &  Adolph.,  728. 

These  cases  show  that  the  terms  in  this  char 
ter  are  so  far  vague  and  flexible,  that  even  if 
they  legally  import  the  complainant's  construe 
tion,  it  may  be  proved  that  a  different  one  was 
intended.  (7  Sun.,  810;  8  Atk.,  576;  see,  too. 
16  Peters,  684;  2  Inst.,  282;  2  Brod.  &  Bing- 
408.) 

Proceeding,  then,  to  discuss  the  question  of 
the  original  meaning  of  the  charter,  under  a 
view  of  all  the  surrounding  circumstance*,  the 
respondents  will  maintain — 

1.  That  the  burden  of  proof  is  upon  the  con 
plainants;  and  that,  being  out  of  possession, 
never  having  been  in  possession,  and  present 
ing  the  question  after  a  lapse  of  more  than  two 
centuries,  they  should  be  holden  to  make  their 
construction  clear  to  judicial  certainty.  (13 
Pick.,  77;  2  Brod.  &  Bing.,  408.) 

2.  That  the  charter  is  to  be  construed  mom 
liberally  in  favor  of  the  grantee,  because  it  was 
a  grant  from  a  monopolist  to  the  people  of 
Massachusetts  of  that  and  of  all  generations.  1 1 
Bancroft's  History,  292,  283,  351-354;  11  rV 
ten,  544;  7  Pick..  487.) 

8.  That  there  is  no  circumstance  or  consid- 
eration in  aid  of  the  complainant's  interpret* 
tion,  beyond  the  words  themselves:  that  tnej 
have  never  had  possession  under  their  interpre- 
tation ;  that  there  is  no  proof  that  the  stream* 
and  fountains  south  of  what  is  now  the  mm 
stream  of  what  is  now  Charles  River  have  not 
always  been  reputed  parts  of  Charles  River: 
and  that  there  is  proof  that  anciently  they  were 
so  reputed.  (See  depositions  of  Met  calf.  Cow- 
ell,  Ware,  and  Mann,  in  papers  put  into  uw 
case  by  Massachusetts,  pp.  30-32;  1  Dooganrt 
Summ.,  415,  463.) 

4.  That  there  is  no  judicial  evidence  that  tne 

HowAB>4. 


Digitized 


by  Google 


184ft 


The  State  of  Rhode  Island  v.  The  State  of  Massachusetts. 


610 


words  themselves,  in  the  age  of  the  date  of  this 
charter,  used  by  such  parties,  in  such  an  instru- 
ment, even  prima  fronte,  bore  the  sense  con- 
tended for  by  the  complainants ;  that  they  do 
not  obviously  import  that  sense;  and  that,  in 
the  absence  of  other  evidence,  the  court  would 
not,  against  a  possession  of  two  centuries,  even 
prima  facie,  so  construe  them. 

And,  e  contra,  in  aid  of  the  respondent's  in- 
terpretation, they  will  contend — 
611*]     *1.  That  presumption  favors  it,  aris- 
ing from  long  possession. 

1.  That  if  the  words  may  bear  two  senses, 
that  which  is  most  beneficial  to  the  grantee, 
the  settler,  and  colonist,  will  be  taken,  rather 
than  that  most  beneficial  to  the  monopolist 
grantor. 

3.  That  the  words  themselves  more  obvious- 
ly and  naturally  import  the  sense  claimed  by 
the  remonstrance. 

4  That  their  construction  imputes  the  more 
probable,  reasonable,  and  usual  conduct  to 
these  parties,  since,  under  the  complainant's 
construction,  the  boundary  would  be  a  fluctu- 
ating and  uncertain  one,  varying  with  reputa- 
tion; and  would  divide  a  river  between  the 
States,  giving  the  main  stream  to  one  and  the 
sources  and  confluent  waters  to  the  other,  thus 
promoting  strife.  Whereas  the  obvious  design 
of  this  charter  was  to  give  the  whole  river  to 
Massachusetts.     (1  How.,  186.) 

5.  That  the  whole  question  is  settled  by  the 
contemporaneous  exposition,  that  Massachu- 
setts, from  the  planting  of  the  colony,  took  an 
open  and  notorious  possession  under,  accord- 
ing to,  and  in  enforcement  of  her  present  doc- 
trine, of  interpretation,  going  more  than  three 
miles  south  of  what  is  now  the  main  stream  of 
what  is  now  Charles  River;  and  that  during 
all  the  period  properly  denominated  contempo- 
rary, and  down  to  the  year  1750,  neither  the 
crown,  nor  Plymouth,  Rhode  Island,  nor  Con- 
necticut, objected  to  that  interpretation,  but, 
on  the  contrary,  expressly  and  repeatedly  as- 
sented to  it;  Plymouth  in  1638  and  1664,  Rhode 
Island  in  1711  and  1718,  and  Connecticut  in 
1713.  And  this  conduct  of  Massachusetts,  in 
assertion  of  her  principle  of  interpretation,  and 
this  contemporary  assent  of  all  others  adversely 
interested,  constitute  a  body  of  circumstantial 
evidence  in  favor  of  the  Massachusetts  inter- 
pretation, which  would  be  decisive  of  the  cause 
on  that  point  alone. 

To  show,  1.  That  Massachusetts  took  and 
maintained  a  possession  from  the  earliest  pe- 
riod under  her  present  doctrine  of  construction, 
will  be  cited,  Bill,  29,  80,  34,  85;  Evidence  of 
R.  I.,  47,  56,  63,  104;  Borden's  Evidence,  8;  1 
Wintbrop's  Journal,  284;  1  Hutch.,  108;  1 
Trumb.,  185,  186,  401,  402;  Connecticut  Me- 
morial, 4,  8;  Answer,  5;  Ev.  of  R.  I.,  58,  90, 
101,  104,  105,  111.  119,  121;  1  Hutch.,  208; 
Mass.  Rep.  of  1791,  p.  3;  Mass.  Ev.,  22.) 

2.  To  show  assent  of  Plymouth,  Connecticut, 
and  Rhode  Island.  1.  Plymouth— 1  Wint.. 
284;  1  Hutch.,  208;  1  Doug.,  401 ;  Mass.  Rep., 
1791,  p.  8.  2.  Of  Connecticut— Ev.  of  R  I.. 
89,  121,  and  Conn.  Memorial,  4.  8.  Rhode 
Island— Mass.  Ev.,  22;  R.  I.  Ev.,  56,  61. 

3.  To  show  that  Massachusetts  would  not 
have  asserted  such  a  possession,  on  such  a  doc- 
trine of  intepretation,  unless  she  had  believed 
it  sound,  and  that  she  knew  the  true  meaning 
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of  her  charter,  see  1  Met.,  888;  1  Bancroft,  489, 
440,  474, 476;  1  Hutch.,  229,  •249-251 ;  [•612 

1  Belknap,  106.  107.  118.  115,  116;  Minot.  38, 
43;  Brad.  Hist,  of  Mass.,  94,95;  R.  I.  Ev.,  46; 

2  Doug.,  92. 

4.  That  Connecticut  assented  with  full  knowl- 
edge of  localities.  (Conn.  Mem.,  8,  4,  5,  7;  R 
I.Ev.,  104,  121.) 

If  the  court  should  be  of  opinion  that  the 
complainant's  Interpretation  is  established  to 
judicial  certainty,  still  the  respondents  contend    - 
that,  by  reason  of  matter  ex  pott  facto,  the  bill 
cannot  be  maintained. 

1.  The  complainant's  charter  bounds  Rhode  , 
Island,  not  on  the  charter  line  of  Massachusetts, 
but  on  her  actual  occupation  at  the  time,  which 
extended  south  to  the  present  line.    (14  Peters, 
247.). 

2.  By  the  Declaration  of  Independence  the 
then  existing  boundary  lines  of  the  States  be- 
came the  true  lines,  without  regard  to  their  his- 
torical origin,  and  those  lines  are  unalterable 
by  any  jurisdiction.    (12  Peters,  681.) 

8.  That  it  is  not  competent  for  the  complain- 
ants to  bring  the  matter  of  this  boundary  into 
contestation  in  a  court  of  equity,  by  reason  of 
their  prolonged  and  gross  laches.  (1  Story's 
Eq.,  73,  sec.  64,  a;  1  Howard.  168.  198;  2 
Story's  Eq.,  sees.  1520, 1522:  2  Story's  11.,  215; 
Bell  v.  Sanborn,  8  Clark  &  Fin.,  650;  1  Story's 
R,  215;  18  Pick.,  398;  9  Peters.  417;  5  Johns. 
Ch.  R,  550.)  They  are  barred  by  time.  (7 
Paige.  197;  6  Peters,  61;  2  Jac.  &  Walk.,  191; 
2  Molloy,  167;  12  Eng.  Ch.  R. ;  2  Sen.  &  Lef., 
686.) 

4.  That  the  respondents  have  a  perfect  and 
indefeasible  title  to  soil  and  jurisdiction  up  to 
the  existing  line,  by  prescription,  a  title  resting 
on  a  possession  of  more  than  a  century,  the 
highest  and  most  sacred  of  the  titles  of  nations. 
(14  Peters,  260,  261.) 

5.  That  the  existing  line  has  been  conclusive- 
ly established  by  accord,  compromise,  award, 
and  treaty;  by  the  deliberate  agreements  of 
agents,  arbitrators,  or  ministers  plenipotentiary 
of  the  complainants,  whose  acts  were  subse- 
quently expressly  and  by  implication  ratified 
by  the  complainants  themselves,  as  a  govern- 
ment. 

And  hereunder  the  respondents  will  contend — 

1.  That,  in  1711,  and  again  in  1718,  commis- 
sioners were  appointed  by  Rhode  Island  and 
Massachusetts,  with  full  powers  to  determine 
and  settle,  by  compromise  or  ascertainment. 
the  line  of  boundary;  and  that  they  did  agree 
and  establish  the  now  existing  line  as  the  bound- 
ary.   (R.  I.  Ev.,53,  and  id.  teg.) 

2.  That,  in  making  this  determination  of  the 
line,  the  commissioners  of  Rhode  Island  had 
full  knowledge  of  all  material  facts;  and  that 
they  were  uninfluenced  by  any  representations 
of  the  commissioners  of  Massachusetts;  and 
that,  if  this  be  so,  the  case  is  concluded.  (14 
Peters,  260.)  And  in  support  of  this  position, 
the  respondents  will  rely  on  the  want  of  proof 
of  the  complainants  to  show  such  mistake  or 
misrepresentation,  on  the  legal  presumption 
'against  it,  on  the  probabilities,  and  on  [*6 1 3 
the  direct  and  circumstantial  evidence  in  the 
case. 

1.  That  the  presumptions  are  against  it  ap- 
pears, because  to  have  been  ignorant  of  mate- 
rial facts  would  manifest  a  gross  neglect  of 
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official  duty;  and  this  is  never  presumed. 
(Greenleaf,  sec.  40,  p.  47;  3  Cow.  Phill.,  296; 
12  Wheat.,  69;  8  East.  199;  19  Johns.  It,  347; 
11  Whtet.,  74.) 

2.  Mistake  of  law  alone  is  no  ground  of  re- 
lief.   (12  Peters,  82.) 

That  they  must  have  known  the  localities. 
(Mass.  Ev.,  22;  R.  I.  Ev.,  52,  and  id.  seq.  55, 
57.) 

3.  That  in  the  absence  of  f  rand  and  misrep- 
resentation of  the  commissioners  of  Massachu- 
setts, mistake  of  facts  by  the  commissioners  of 
Rhode  Island  would  be  no  ground  of  relief 
against  the  agreements;  and  that  there  is  no 
proof  of  such  fraud  or  misrepresentation.  (14 
Peters,  280;  1  Story's  Eq.,  sec.  146-151;  2 
Wheat.,  178;  11  Wheat.,  59;  11  Merlin,  70; 
6  Toullier.  62;  4  Johns.  R,  566;  9  Heineccius, 
101;  9  Dowl.  &  Ry].,  731;  1  Story's  Eq.,  sec. 
1456;  14  Peters,  276;  6  Pick.,  154.) 

4.  That  the  votes  of  the  Rhode  Island  Assem- 
bly in  1711,  1718,  1719.  and  1749  (in  Rhode 
Island  Evidence),  and  her  long  acquiescence, 
prove  or  work  a  ratification  of  the  acts  of  her 
commissioners.  That  mere  silence  and  inaction 
alone,  so  long  continued,  would  prove  or  work 
it;  but  these  are  unequivocal  acts.  (Story  on 
Agency,  sees.  253,  255,  256.) 

5.  That,  to  avoid  the  operation  of  those  votes 
and  acts,  it  is  not  legally  competent  to  aver 
that  the  Assembly  and  government  of  Rhode 
Island  were  ignorant  of  the  localities  or  other 
facts;  and  that,  if  it  were  competent  to  make 
that  averment,  it  is  disproved  by  all  the  pre- 
sumptions, and  direct  and  circumstantial  evi- 
dence. (2  Cow.  Phill.,  288:  12  Wheat.,  70,  76; 
Ang.  &  Ames  on  Corp.,  175;  11  Peters,  608; 
Fletcher  v.  Peek,  6  Cranch.  129;  see,  too,  the 
cases  supra  to  the  point  that  official  duty  is  pre- 
sumed to  be  done.) 

6.  That  if  the  existing  line  is  to  be  deserted, 
and  a  new  one  run  according  to  the  true  sense 
of  the  charter,  as  an  open  question,  it  must  be 
removed  far  south  of  its  present  place.  (Ans., 
6  and  7.) 

In  illustration  of  the  points  stated  above  on 
the  part  of  the  complainant,  Mr.  Randolph 
occupied  three  days  in  referring  to  and  reading 
ancient  grants  and  documents  and  other  papers. 

Mr.  Choate  confined  himself  to  that  branch 
of  the  argument  resulting  from  the  two  follow- 
ing points,  viz. : 

1.  The  true  interpretation  of  the  charter. 

2.  The  acts  of  1713,  1718,  &c. 

The  skeleton  of  Mr.  Webster's  argument  was 
this: 

The  case  of  Rhode  Island  rests  on  two  prop- 
ositions: 

614*]  *1.  That  the  disputed  territory 
belongs  to  her,  according  to  the  true  construc- 
tion of  the  original  charters. 

2.  That  she  has  done  nothing  to  abandon, 
surrender,  or  yield  up  her  original  right  to  the 
territory,  or  to  close  inquiry  into  those  original 
rights. 

Against  these,  we  maintain  four  propositions. 

1.  That  the  territory  belongs  to  Massachu- 
setts, according  to  the  just  interpretation  of 
her  original  charter,  and  that  no  subsequent 
acts  of  the  British  crown  or  courts  of  law,  nor 
any  acts  of  her  own,  have  impaired  or  lessened 
her  right  in  this  respect. 

2.  That  the  line  up  to  which  she  now  pos- 
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sesses  has  been  seated  and  established  by  fair 
and  explicit  agreements  between  the  two  par- 
ties, executed  without  misrepresentation  or 
mistake,  and  with  equal  means  of  knowledge 
on  both  sides;  and  that  she  has  held  possession 
accordingly,  from  the  dates  of  those  agree- 
ments. 

8.  That  if  all  this  were  otherwise,  Massachn 
setts  is  entitled,  by  prescription  and  equitable 
limitation,  to  hold  to  the  limits  of  her  present 
possession. 

4.  That  Rhode  Island,  by  her  own  neglect  or 
laches,  is  precluded  from  asserting  her  claim  to 
the  disputed  territory,  if  she  ever  had  mcb 
claim,  or  from  opening  the  question  for  discus- 
sion now. 

Mr.  Whipple,  in  reply  and  conclusion: 

The  case  naturally  divides  itself  into  three 
separate  and  independent  questions. 

1.  Did  the  disputed  territory  belong  to  Rhode 
Island  by  virtue  of  the  charter  of  1691,  com 
monly  called  the  Province  charter? 

2.  If  the  court  should  decide  that  question 
in  the  affirmative,  the  next  question  will  be. 
Has  Rhode  Island  transferred  a  portion  of  that 
territory  by  the  contracts  of  1710-1718? 

3.  If  the  rights  of  Rhode  Island  were  not 
affected  by  those  contracts,  then  the  third  sad 
only  remaining  question  will  be,  Are  they  im- 
paired, or  in  way  affected,  by  time? 

I.  Did  the  Province  charter  of  1691  confer 
this  territory  upon  Rhode  Island  ?  The  counsel 
for  Massachusetts  very  correctly  commence 
their  arguments  with  the  propositions,  that  in- 
asmuch as  Rhode  Island  has  admitted  this  ter- 
ritory to  be  the  territory  of  Massachusetts  by 
the  contracts  of  1710-1718.  and  has  suffered 
Massachusetts  to  remain  in  possession  from 
1710  down  to  the  present  time,  that  it  is  incum- 
bent upon  Rhode  Island,  in  order  to  counter 
act  these  adverse  influences,  to  establish  a  title 
under  the  charter  so  clear,  that  no  two  minds 
can  possibly  differ  concerning  it. 

By  this  test  we  are  willing  to  stand  or  to 
fall.  The  title  of  Rhode  Island  under  the  char 
ter  is  so  clear  that  no  two  minds  can  differ 
about  it.  Hardly  an  attempt  has  as  yet  been 
made  to  impeach  it.  The  very  statement  of 
the  question  settles  it. 

•The  charter  of  1628  describe*  the  [*615 
territory  of  Massachusetts  as  lying  between  « 
line  "three  miles  north  of  the  Merrimack 
River  and  of  any  and  every  part  thereof,"  on 
the  north,  and  a  line  "  three  mfies  south  of 
Charles  River,  and  of  any  and  every  part 
thereof,  on  the  south."  The  lines  thus  united 
on  the  north  and  south  were  to  be  east  sad 
west  lines,  parallel  to  each  other.  The  soutt 
era  line  of  Massachusetts,  by  the  subsequent 
charter  of  Rhode  Island,  in  1663,  is  constituted 
the  northern  line  of  Rhode  Island. 

We  contend  that  these  words,  yiekunr  to 
them  their  obvious  and  natural  import,  aoW 
of  no  doubt.  Three  miles  south  of  Cfcark* 
River,  and  of  any  and  every  part  thereof,  is  m> 
more  than  three  miles  south  of  Charles  Bjver. 
and  of  any  and  every  part  of  Charles  Kwr 
These  latter  words  were  intended  to  emteate 
all  the  southern  curves  of  the  river.  Hhode 
Island  contends  that  the  northern  line  of  M» 
sachusetts  was  intended  to  be  three  miles  from 
the  Merrimack  proper,  or  the  main  stream. 
and  the  southern  line  three  miles  from  the  met 
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southerly  part  of  the  main  stream  of  Charles 
River;  that  this  construction  is  imperiously 
called  for  by  the  natural  and  obvious  import 
of  the  words,  and  by  the  contemporaneous 
construction  of  all  the  parties,  grantors  and 
grantees,  the  crown  and  all  the  adjacent  colo- 
nies, including  Massachusetts,  from  1622  down 
to  1710. 

1.  What  is  the  obvious  meaning  conveyed 
by  the  words  "  three  miles  south  of  Charles 
River?"  Do  they  comprehend  a  tributary 
stream,  the  head  of  which  may  be  ten  or  fifty 
miles  south  of  the  Charles?  Do  the  words 
"three  miles  west  of  the  Mississippi  River," 
mean  three  miles  west  of  the  sources  of  its  trib- 
utary, the  Missouri?  Would *a  grant  of  terri- 
tory (either  between  nations  or  individuals),  ten 
miles  north  of  the  Ohio  River,  or  any  part 
thereof,  include  all  the  territory  two  hundred 
miles  northward,  because  the  Wabash,  its  prin- 
cipal tributary,  extended  that  distance  north? 
Why  have  different  names  been  assigned  to 
tributary  streams,  in  ancient  and  modern  times, 
and  by  all  nations,  savage  and  civilized,  if  the 
main  stream  included  the  tributary?  Have 
geographers  or  historians  ever  described  Frank- 
tort  and  Treves  as  cities  upon  the  Rhine,  be- 
cause upon  streams  emptying  into  the  Rhine? 
Or  have  they  invariably  been  named  as  upon 
the  Maine  and  the  Moselle? 

Webster  defines  a  river  to  be  "  a  large  stream 
of  water  flowing  in  a  channel  toward  the 
ocean,  a  lake,  or  another  river.  A  large  stream, 
copious  flow." 

Johnson  says  it  is  "aland  current  of  water 
tyrger  than  a  brook." 

In  1642,  Massachusetts  surveyed  a  small 
stream  running  from  the  south  into  the  Charles, 
as  and  for  the  Charles  River  of  the  charter. 
At  that  early  period,  the  main  stream  had  ac- 
quired the  name  of  Charles  River,  far  to  the 
westward  of  its  junction  with  the  brook.  But 
the  surveyors  of  Massachusetts  called  the  brook 
6 16*]  *CharlesRiver,and  mapped  it  as  Charles 
River — as  the  main  stream— omitting  to  lay 
down  the  river  itself.  As  early  as  1670,  this 
brook  had  acquired  the  name  of  Jack's  Pasture 
Brook,  notwithstanding  the  attempt  of  Massa- 
chusetts; to  impress  upon  it  the  name  of  Charles 
River.  Before  1700  it  acquired  the  name  of 
Mill  Brook,  mills  having  been  Jtmilt  upon  it. 
AH  the  public  and  private  grants  of  towns,  cor- 
porations, and  individuals  referred  to  the  main 
stream  as  the  Charles,  and  to  this  brook  as 
Jack's  Pasture  Brook,  or  Mill  Brook. 

The  people  of  Massachusetts  made  the  same 
distinction  between  a  river  and  a  brook,  one 
of  its  tributaries,  that  all  the  other  members  of 
the  human  family  had  made  from  the  creation 
of  the  world  down  to  that  period.  We  say, 
therefore,  that  the  words  of  the  charter  admit 
of  but  one  construction,  and  never  have  re- 
cieved  a  different  construction. 

This  was  the  construction  put  upon  those 
words  by  the  grantees  of  the  territory  and  juris- 
diction, and  oy  the  grantors  of  the  territory, 
the  Plymouth  Company,  and  the  grantors  of 
the  jurisdiction,  the  king  and  council.  All  the 
parties,  Massachusetts  and  the  grantors  of  Mas- 
sachusetts, so  understood  these  words,  and 
limited  their  possessions  accordingly. 

The  extended  construction  now  contended 
for  would  have  carried  the  northern  line  of 
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Massachusetts  to  Lake  Winnipiseogee,  and  an- 
east  and  west  line  from  that  hike  would  have 
embraced  all  the  State  of  New  Hampshire,  and 
nearly  all  of  Maine. 

But  as  early  as  December  80th.  1621,  the 
Council  of  Plymouth  granted  to  Sif  Robert 
Gorges  a  territory  ten  miles  by  thirty,  in  the 
northern  part  of  Massachusetts  Bay,  embracing 
Salem,  Cape  Ann,  &c. 

In  1628  the  same  Council  of  Plymouth 
granted  to  Massachusetts  a  line  running  east 
and  west,  three  miles  from  the  Merrimack 
River. 

In  1629  the  king  and  council  granted  juris- 
diction over  the  territory  ceded  to  Massachusetts 
by  the  Plymouth  Council. 

In  November,  1629,  the  same  Council  of 
Plymouth  granted  what  is  now  called  New 
Hampshire,  beginning  at  the  Merrimack  River. 

In  April,  1685,  another  grant  was  made  to 
Mason,  from  said  Council  of  New  Hampshire, 
with  a  slight  difference  of  boundaries.  In  con- 
sequence of  these  subsequent  grants  as  far 
south  as  the  Merrimack,  Massachusetts,  in  1636, 
erected  her  bound-bouse  three  miles  north  of 
the  Merrimack  proper,  near  its  junction  with 
the  ocean.  When  pressed  with  this  fact  by 
Mason,  in  the  trial  before  king  and  council,  in 
1676,  Massachusetts  gave  to  this  house  the  name 
of  a  possession-house.  But  it  must  be  observed 
that  Massachusetts  never  claimed  that  her  ter- 
ritorial rights  extended  more  than  three  miles 
north  of  the  Merrimack  proper.  In  the  trial 
before  *the  king  and  council,  in  1676,  [*617 
she  formally  renounced  any  such  claim.  Her 
grant  of  jurisdiction  by  the  king,  in  1629,  is 
over  the  territory  (described  by  the  same  words, 
verbatim)  that  was  granted  to  her  by  the  Coun- 
cil of  Plymouth. 

The  ambitious  pretensions  of  Massachusetts 
to  an  extension  of  her  jurisdiction  over  New 
Hampshire  and  Maine,  the  territorial  rights  to 
which  were  in  Mason  and  Gorges,  arose  out  of 
the  fact  that  after  1686  the  inhabitants  of  New 
Hampshire, being  destitute  of  the  powers  of  gov- 
ernment, petitioned  the  General  Court  of  Mas- 
sachusetts to  be  taken  under  their  government 
and  protection.  Massachusetts  refused  to  grant 
these  petitions  for  a  number  of  years.  She  had 
erected  her  bound-house  three  milqs  north  of 
the  Merrimack  proper.  She  bad  refused  to 
take  the  inhabitants  of  the  towns  adjoining  im- 
mediately north  under  her  protection,  because 
she  was  aware  that  her  jurisdiction  did  not 
reach  them.  In  her  answer  to  the  charge  of 
Mason  before  the  king  and  council,  in  1676, 
she  admits  "that  her  whole  management  in 
those  eastern  parts  was  not  without  the  reiter- 
ated and  earnest  solicitation  of  most  of  the 
people  there  inhabiting." 

When  her  ambition  had  become  fully  awak- 
ened by  those  reiterated  and  earnest  solicita- 
tions, she  employed  Woodward  and  Saffrey  to 
run  her  north  and  south  lines,  and  after  dis- 
covering that  a  river  comprehends  all  its  tribu- 
tary streams,  they  run  their  line  on  the  north  so 
as  to  comprehend  New  Hampshire  and  Maine, 
and  on  the  south  so  as  to  comprehend  the  ter- 
ritory in  dispute. 

This  extraordinary  claim  resulted  in  a  series 
of  suits,  which  extended  over  a  period  of  nearly 
a  century,  in  every  one  of  which  the  preten- 
sions of  Massachusetts  were  overruled. 
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-  In  1676  a  formal  and  protracted  trial  was 
had  between  Mason  and  the  colony  of  Massa- 
chusetts, before  the  two  chief  justices  of  En- 
gland, sitting  for  the  king  and  council.  The 
complaint  of  Mason  and  the  answer  of  Massa- 
chusetts tonta in  the  elements  of  the  whole  con- 
troversy. Massachusetts  formerly  renounced 
any  claim  to  the  territory  more  than  three  miles 
north  of  the  Merrimack  proper. 

In  a  subsequent  trial  in  relation  to  the  rights 
of  New  Hampshire,  in  1787,  she  filed  the  writ- 
ten claim  to  begin  at  a  point  three  miles  north 
of  the  Merrimack,  where  it  empties  itself  into 
the  ocean,  and  to  follow  the  course  of  the  river 
to  the  crotch,  where  the  union  of  the  two  trib- 
utary streams  form  the  Merrimack  proper, 
thus  disclaiming,  as  she  did  in  1676,  the  whole 
tributary  stream  principle — the  whole  principle 
upon  which  she  bases  her  right  to  the  territory 
now  claimed  by  Rhode  Island. 

"We  And,  then,  that  Massachusetts  herself. 
In  1636,  and  all  the  grantors  of  Massachusetts, 
the  Plymouth  Council  as  to  the  territory,  and 
the  king  and  council  as  to  jurisdiction,  had 
given  to  these  words,  "three  miles  from  Charles 
6 1 8*J  River,"  the  construction  which  *Rhode 
Island  now  gives  to  them;  the  construction 
which  has  been  given  to  them  among  all  nations 
and  in  all  afjes. 

A  very  faint  attempt  has  been  made  to  dis- 
turb the  smoothness  of  this  current  of  authority 
by  a  resort  to  contemporaneous  grants  of  terri- 
tory and  jurisdiction.  The  result  of  that  attempt 
was,  that  in  every  case  where  the  boundary  has 
been  "a  river"  simply ,  the  tributaries  and  sources 
of  the  river  have  been  excluded.  New  York, 
in  one  instrument,  came  east  as  far  as  Connec- 
ticut River.  She  did  not  claim  east  pf  the  river 
proper,  to  the  heads  of  the  easternmost  tribu- 
tary stream,  but  to  the  river  itself.  When  the 
heads  and  sources  of  rivers  were  intended,  "  to 
the  uttermost  heads  and  sources  thereof  "  were 
the  expressions  invariably  employed. 

After  the  most  minute  and  widely  extended 
seach  into  all  the  grants,  public  and  private, 
from  1620  down  to  the  present  period,  not  an 
instance  has  been  found  in  which  a  boundary 
by  a  river  has  ever  been  extended  beyond  the 
river  itself. 

We  therefore  say,  that  the  construction  given 
to  these  words  by  the  parties  themselves,  grant 
ors  and  grantees,  accords  with  their  obvious 
and  ordinary  meaning. 

But  if  additional  matter  could  strengthen 
these  views  of  this  question,  it  will  be  found  in 
the  fact  that  in  1676  this  construction  was  given 
to  these  words  by  the  king  and  council;  in 
1684,  the  charter  of  Massachusetts  of  1638  was 
vacated  and  declared  void,  and  in  1691,  another 
charter,  called  the  Province  charter,  was 
granted.  The  limits  of  Massachusetts,  both  as 
to  territory  and  jurisdiction,  were  expressed 
by  precisely  the  same  words  as  those  contained 
in  the  charter  of  1628.  Upon  these  words  the 
grantor  has  impressed  a  certain  meaning,  no 
matter  for  this  purpose  whether  the  ordinary 
or  an  extraordinary  meaning.  The  grant  of 
1628,  unlike  a  grant  of  property,  was  revocable 
in  its  very  nature.  A  grantee  of  jurisdiction, 
or  other  political  power,  holds  by  no  other 
tenure  than  the  discretion  or  caprice  of  the 
granting  power.  Massachusetts  existed  as  a 
colony  during  the  will  and  pleasure  of  the  king 
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and  council.  She  might  be  deprived  of  a  part 
of  the  whole  of  her  jurisdiction  at  any  moment. 
and  with  or  without  any  sufficient  cause.  It 
belonged  to  the  king  ana  council  to  decide  ar- 
bitrarily, if  they  chose,  how  much  or  bow 
little  should  be  granted  or  taken  away.  It  be- 
longed to  them  to  explain  the  meaning  of  the 
terms  by  them  employed.  Their  action  in  the 
respect  is  legislative,  rather  than  judicial,  and 
the  effect  of  their  action  is  conclusive  upon  all 
mankind.  Massachusetts  excepted  the  Province 
charter  of  1691  from  the  king  and  council 
after  the  same  king  and  council  had  decided, 
in  1676,  that  three  miles  from  Charles  River 
meant  from  the  main  stream,  or  Charles  River 
proper.  * 

It  is  unimportant,  therefore,  what  this  court 
may  deam  to  be  the  usual  and  ordinary  mean- 
ing of  these  terms.  The  granting  party  here  has 
explained  the  sense  in  which  these  terms  are  used 
in  this  *grant.  The  party  to  whom  the  [*619 
grant  was  made  knew  that  such  was  the  mean- 
ing of  the  grantor,  and  by  that  explained  and 
understood:  meaning — explained  by  one  party, 
and  understood  by  the  other — must  this  wort 
be  governed. 

On  the  part  of  Rhode  Island,  therefore,  we 
say,  that  we  do  show,  beyond  the  capacity  of 
the  human  mind  to  doubt,  that,  under  the 
Province  charter  of  1691,  the  south  line  of  Mas- 
sachusetts and  the  north  line  of  Rhode  Island 
was  a  due  east  and  west  line,  beginning  at  a 
point  three  miles  south  of  Charles  River  proper. 

II.  In  the  discussion  of  the  second  point,  has 
Rhode  Island  parted  with  her  right  by  the  eon- 
tracts  of  1710-1718,  we  must  consider  it  settled, 
that  in  1710  she  had  the  right,  under  the 
charter. 

In  order  to  judge  fairly  of  the  effect  of 
these  contracts,  we  must  consider  their  nature 
and  character,  the  main  objects  of  the  parties, 
their  powers  in  relation  to  the  subject  matter, 
and  their  terms  employed  to  express  their  in- 
tentions. 

In  the  first  place,  the  parties  agree,  that 
both  instruments  constitute  but  one  contract 

The  commissioners  of  Massachusetts,  in  their 
report  of  1791  (p.  59  of  Bill),  speak  of  toe 
agreement  of  1710-1718  as  a  subsisting  rgree- 
ment.  The  answer  of  Massachusetts  tnrongn- 
out,  but  particularly  in  pp.  20-28,  treats  both 
instruments  as  forming  but  one  contract,  the 
agreement  of  1718  being  in  addition,  and  not  a 
substitute,  to  the  agreement  of  1710.  Nor  is  it 
contended  in  the  argument  that  the  agreement 
of  1718  was  to  take  the  place  of  that  of  1711. 

In  the  next  place,  the  sole  object  of  the 
parties  was  to  ascertain  the  true  charter  line. 
From  1705  to  1710,  four  acts  were  passed  by 
Rhode  Island,  appointing  commissioner!  to 
settle  the  line  according  to  the  charter.  Mas- 
sachusetts and  Rhode  Island  were  colonies  of 
the  mother  country,  and  both  were  fully  aware 
that  Rhode  Island  possessed  no  power  to 
transfer  any  portion  of  her  territory  to  Mas* 
chusetts.  There  was  an  incurable  incapacity 
in  Rhode  Island  to  sell,  and  in  Massachusetts 
to  purchase,  any  portion  of  Rhode  Island  ter- 
ritory. Neither  possessing  the  power  to  sell  or 
to  purchase  territory,  the  law  will  presume  that 
neither  had  any  such  object  in  view.  It  is  sot 
pretended  that  any  consideration  was  paid  to 
Rhode  Island.    It  most,  therefore,  be  takes  a» 
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the  sole  object  of  the  meeting  of  the  commis- 
sioners in  1710,  to  find  the  dividing  line,  ac- 
cording to  the  charter  of  1691.  The  contracts 
themselves  express  this  as  their  object,  in  the 
most  explicit  manner.  They  agree,  "  that  the 
stake  set  up  by  Woodward  and  Saffrey  in 
1642,  being  three  miles  from  Charles  River, 
according  to  charter,  be  allowed,  on  both  sides, 
as  the  commencement  of  the  line,"  &c.  This 
line  was  admitted  by  the  Rhode  Island  com- 
missioners to  be  three  miles  from  Charles  River, 
upon  the  authority  of  a  map  of  Woodward 
and  Saffrey,  made  in  1642,  as  the  contract 
02O*1  'states,  '"now  shown  forth  to  us,  and 
remaining  upon  record  in  the  Massachusetts 
government.  These  commissioners  were  Gov- 
ernor Dudley  and  Governor  Jenckes.  They 
did  not  go  upon  the  land,  but  met  at  the  house 
of  Dudley,  in  Roxbury,  in  midwinter,  fifteen 
miles  from  the  localities  referred  to  in  the  map. 
If  they  had  been  upon  the  premises,  there 
must  have  been  a  surveyor  appointed,  and  the 
report  would  have  mentioned  his  name.  This 
map  states  that  the  station  was  three  miles 
from  Charles  River,  according  to  charter, 
whereas  it  is  three  miles  from  the  head  of 
Jack's  Pasture  Brook,  that  brook  being  called 
on  the  map  Charles  River.  By  the  map  of 
these  sworn  surveyors,  it  appears  that  the  sta- 
tion adopted  by  the  commissioners  was  three 
miles  from  Charles  River,  according  to  the 
charter.  In  point  of  fact,  it  was  seven  miles 
and  upwards.  This  map  was  produced  by 
Dudley  from  the  Massachusetts  records.  What 
it  represents  he  represented.  Jenckes  confided 
in  the  integrity  of  this  map,  and  admitted  that 
the  starting  point  was  three  miles  from  Charles 
River,  according  to  the  charter.  In  point  of 
fact,  it  was  over  seven.  In  point  of  fact,  the 
Rhode  Island  commissioner  admitted  that 
over  four  miles  of  Rhode  Island  territory  be- 
longed to  Massachusetts.  And  this  admission 
was  made  upon  a  false  representation,  through 
the  medium  of  falce  papers.  This  map  was 
the  work  of  1642,  based  upon  the  principle  as- 
serted by  Massachusetts,  and  exploded  by  king 
and  council  in  1676,  and  explicitly  renounced 
by  Massachusetts  in  1676,  and  subsequently  in 
1737. 

We  have  attempted  to  show,  that  it  was  no 
part  of  the  intention  of  the  parties  to  transfer 
acknowledged  territory  from  one  to  the  other, 
neither  possessing  the  requisite  power,  but  that 
the  only  object  was  to  ascertain  the  line  called 
for  by  the  charter.  Rhode  Island  admitted 
this  line  to  be  the  true  charter  line,  upon  a 
false  representation.  Is  she  bound  by  it  legal- 
ly or  equitably? 

It  being  three  miles,  according  to  charter. 
Was  not  that  fact,  it  being  three  miles,  the 
basis  of  the  contract  ?  Because  it  is  three  miles, 
if  it  is  three  miles,  as  this  map  states,  we  agree 
to  run  the  line  such  a  course  to  Connecticut 
River.  Suppose  it  turns  out  that  one  or  both 
parties  were  mistaken,  that  they  began  at  a 
station  seven  miles  from  the  river  instead  of 
three,  is  not  the  admission  void,  on  the  ground 
of  mistake?  If  the  parties  bad  intended  to 
commence  at  the  Woodward  and  Saffrey 
station,  without  regard  to  its  distance  from  the 
river,  without  regard  to  its  conformity  to  the 
charter,  why  were  those  words  inserted  in  the 
contract?  If  they  had  intended  to  bind  their 
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respective  States  absolutely,  whether  the  station 
was  three  miles  or  ten  miles,  why  did  they  insert 
those  words  in  the  contract?  Jenckes  did  not 
know  whether  the  map  was  correct  or  not.  He 
trusted  solely  to  its  truthfulness.  But  in  case 
of  error,  he  did  not  mean  to  be  bound.  He 
says,  "  it  being  three  miles,  according  to  char- 
ter. This  is  my  reason  for  agreeing  *to  [*62 1 
it. "  But  if  the  admission  is  taken  to  be  absolute, 
and  not  conditional,  then  these  words  are  en- 
tirely without  a  meaning.  They  were  inserted 
as  the  basis  of  the  contract,  or  they  are  sur- 

?lusage.  (AUen  v.  Hammond,  11  Peters's  Rep., 
1;  1  Story's  Equity,  143,  b.)  Massachusetts 
herself  has  claimed  the  disputed  territory  from 
1710  to  the  present  day,  not  as  Rhode  Island 
territory,  ceded  to  her  by  the  contract,  but  as 
Massachusetts  territory,  under  the  Massachu- 
setts charter,  admitted  to  be  such  by  the  con- 
tracts. (Page  4  of  defendant's  plea  of  1840; 
Answer,  pages  6-10.) 

It  is  a  general  principle,  that  where  a  con- 
tract is  entered  into  for  the  purpose  of  execut- 
ing the  provisions  of  a  prior  instrument,  by 
which  the  rights  of  the  parties  are  settled,  and 
the  subordinate  contract  declares  that  it  is  made 
in  pursuance  of  the  prior  instrument,  that  any 
departure  from  that  instrument  is  presumed  to 
be  by  mistake.  A  marriage  settlement,  de- 
clared to  be  in  pursuance  to  the  marriage 
articles,  is  void  so  far  as  it  departs  from  the 
articles.    (Atherly  on  Marriage  Settlements.) 

In  case  of  a  post-nuptial  settlement,  it  is  void, 
though  it  does  not  say  that  it  was  in  pursu- 
ance of  the  articles,  because,  after  the  marriage 
is  consummated,  the  parties  have  no  power  to 
depart  from  the  articles. 

This  case  combines  three  elements  of  mis- 
take, either  of  which  is  sufficient  to  invalidate 
the  contract. 

1.  The  contract  declares  that  it  was  in  pur- 
suance of  the  charter. 

2.  The  parties  had  no  power  to  depart  from 
the  charter. 

3.  It  was  made  upon  a  misrepresentation  of 
a  material  fact. 

This  is  one  answer  to  the  effect  of  the  con- 
tracts. 

Massachusetts  attempts  to  support  them,  up- 
on the  ground  that  the  right  under  the  charter 
was  doubtful;  that  Massachusetts  claimed 
under  the  tributary  stream  principle  still 
farther  south;  that  Rhode  Island  claimed  to 
Charles  River  proper,  and  that,  with  a  knowl- 
edge of  all  the  localities,  with  a  knowledge 
that  the  map  of  Woodward  and  Saffrey  was 
drawn  from  a  tributary  stream,  the  Rhode 
Island  commissioners  agreed  to  the  Woodward 
and  Saffrey  station. 

To  this  we  give  various  answers. 

1.  That  the  right  under  the  charter  was  not 
doubtful,  but  clear  and  conclusive.  The  char- 
ter gives  the  line  three  miles  from  a  fixed  and 
permanent  object. 

2.  There  is  not  a  tittle  of  proof  that  the 
Rhode  Island  commissioners  either  knew  the 
localities,  or  that  they  knew  that  the  Wood- 
ward and  Saffrey  station  was  three  miles  from 
a  tributary  stream.  On  the  contrary,  all  the 
proof  is  the  other  way. 

The  map  itself  represents  the  station  to  be 
three  miles  from  Charles  River.  The  contract 
states  it  to  be  three  miles  from  the  river,  ac- 
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cording  to  charter.  The  map  calls  the  brook 
022*]  Charles  River,  *and  omits  a  delineation 
of  Charles  River  entirely.  Instead  of  laying 
down  the  river,  and  the  brook  emptying  into 
it,  it  represents  the  brook  as  the  only  Charles 
River,  and  the  station  as  three  miles  from  that 
only  river.  The  contract  itself  states  that  the 
persons  thereafter  to  be  appointed  to  run  the 
line  "were  to  attend  within  six  months  there- 
after to  show  the  ancient  line  of  Woodward 
and  Safrrey,  and  to  raise  and  renew  the  monu- 
ments." This  proves  that  the  parties  to  this 
agreement  were  not  shown  the  localities.  The 
line  was  not  run  until  1718,  and  then  the  com- 
missioners report  that  they  went  to  the  station 
and  run  the  line,  and  it  does  not  appear  that 
any  of  them  went  near  the  river,  or  made  any 
admeasurement  of  its  distance  from  the  station.. 
It  was  their  duty  to  report  all  their  proceedings, 
and  the  law  presumes  that  they  performed 
their  duty. 

There  is  another  fatal  objection  to  the  ground 
assumed  in  argument.  The  court  is  asked  to 
presume  that  the  commissioners  from  Rhode 
Island  knew  all  the  localities, knew  also  that  the 
Woodward  and  Saffrey  station  was  seven  miles 
from  Charles  River  and  three  miles  from  a 
tributary  stream.  If  the  Rhode  Island  com- 
missioner knew  those  facts,  it  was  a  fraud  in 
him  to  conceal  them  from  the  Legislature  of 
Rhode  Island,  and  to  sign  a  contract  which 
represented  the  direct  reverse — that  the  station 
was  but  three  miles  from  Charles  River  accord- 
ing to  the  charter,  when  it  was  seven  miles  and 
contrary  to  the  charter.  The  court  is  asked  to 
presume  that  the  commissioners  stated  what 
they  knew  to  be  false.  Can  this  be  presumed? 
If  ft  were  true,  would  it  not  amount  to  a  de- 
signed fraud  upon  the  Legislature  of  Rhode 
Island? 

It  is  agreed  by  the  answer,  that  the  ratifica- 
tion of  these  contracts  by  the  Legislature  of 
Rhode  Island  is  essential  to  their  validity.  Did 
the  Legislature  of  Rhode  Island  ratify  a  con- 
tract establishing  a  line  three  miles  from  a 
tributary  stream  contrary  to  the  charter,  or 
three  miles  from  Charles  River  according  to 
the  charter?  If  a  knowledge  of  the  secret 
facts,  the  localities,  and  the  true  meaning  of 
the  map  was  essential  to  bind  the  commission- 
ers, was  it  not  equally  essential  to  bind  the 
Legislature?  The  obvious  meaning  of  the  con- 
tract is  three  miles  from  Charles  River  proper. 
Did  the  Legislature  ratify  the  contract  accord- 
ing to  its  obvious  and  legal  meaning,  or  accord- 
ing to  a  meaning  impressed  upon  it  by  a  knowl- 
edge of  facte  which  it  is  not  pretended  they 
possessed. 

But  the  whole  groundwork  of  this  presump- 
tion, which  the  court  is  asked  to  make — that  in 
1710  Massachusetts  claimed  from  the  tributary 
streams  and  not  from  Charles  River — wholly 
fails;  for  after  the  decision  of  1676,  Massachu- 
setts never  did  claim  from  a  tributary  stream. 

In  1642  she  claimed  the  right  to  decide  which 
wasthe  main  stream  and  which  the  tributary, 
in  point  of  fact,  and  she  mapped  out  the  brook 
as  the  main  stream,  and  called  it  Charles  River. 
623*]  *In  1710  she  showed  that  map  as  and 
for  a  map  of  Charles  River  according  to  charter 
and  not  as  a  map  of  a  tributary  stream. 

In  1760  she  took  depositions  to  prove  the  fact 
that  the  brook  was  Charles  River  proper. 
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In  1791  the  Massachusetts  commissioners  aw. 
"  The  branch  now  called  Charles  River  could 
not  have  been  known  as  Charles  River  in  1710." 
The  Rhode  Island  commissioners  say:  "  That 
the  Massachusetts  commissioners  pointed  oat 
the  brook  as  and  for  Charles  River."  From 
1642  down  to  1791,  the  claim  of  Massachusetta 
rested  upon  the  fact  that  the  brook  was  the 
main  stream,  and  the  main  stream  its  tributary, 
and  they  impliedly  admit  that  if  the  fact  wis 
the  other  way  the  case  was  against  them.  Until 
this  trial,  Massachusetts  has  never  contended 
for  the  right  to  begin  the  three  miles  from  a 
tributary  stream,  but  for  the  fact  that  the  brook 
was  the  main  stream. 

The  fact,  that  as  early  as  1640  the  public  au- 
thorities of  Massachusetts  bestowed  the  name 
of  Charles  River  upon  the  main  stream,  far  to 
the  westward  of  its  junction  with  the  brook, 
aiid  as  early  as  1670  the  name  of  Jack's  Pas- 
ture Brook  upon  the  tributary,  and  that  all  the 
boundaries  of  the  towns  and  private  conTey- 
ances  treated  and  called  the  one  the  main  stream, 
the  Charles  River  proper,  and  the  other  the 
brook,  is  proved  so  clearly  and  decisively  that 
it  is  not  even  brought  into  dispute.  The  far- 
ther fact  is  also  proved,  that  it  is  obvious  to  the 
senses  that  the  one  is  the  main  stream,  the  other 
but  a  tributary. 

This  conclusive  proof  rendered  it  necessary 
for  the  counsel  to  shift  the  ground  of  defense, 
and  to  contend  for  the  first  time  during  the  his- 
tory of  this  controversy,  that  Massachusetts  had 
always  claimed  from  a  tributary  stream  as  such; 
that,  in  1710,  Rhode  Island  knew  all  the  local 
ities,  and  intended  to  allow  the  validity  of  that 
claim,  although  the  language  of  the  contract  it 
precisely  the  reverse. 

In  1749  the  Rhode  Island  commissioners  dis- 
covered the  mistake.  Being  unable  to  find  the 
Woodward  and  Saffrey  station,  they  were 
obliged  to  go  to  the  river  and  measure  off  the 
three  miles.  They  then  discovered  that  the 
line  of  1718  was  seven  miles,  instead  of  three, 
from  the  river.  They  run  the  line  to  which 
we  now  claim,  erected  permanent  monuments 
upon  it,  gave  notice  of  their  claim  to  Massa- 
chusetts, and  have  claimed  to  that  line  from 
that  day  to  this. 

We  therefore  contend:  1.  That  the  right  to 
this  territory  under  the  charter  is  established 
as  clear  and  certain.  2.  That  the  contracts  of 
1710  and  1718  were  not  intended  to  convey 
Rhode  Island  territory  to  Massachusetts,  neither 
party  possessing  the  power  to  convey  or  to  pur- 
chase. 3.  That  these  contracts  were  merely 
admissions  that  the  station  was  three  miles, 
when  in  fact  it  was  seven,  from  the  river.  4. 
That  these  admissions  were  made  upon  as 
'obviously  false  statement  of  the  facts.  [*684 
and  are  not  binding  in  law  or  in  equity. 

These  are  some  of  the  leading  views  of  the 
Rhode  Island  mind  upon  these  vital  points  of 
the  case,  and  we  have  been  largely  encouraged 
that  they  are  unanswerable,  by  the  fact  that 
notwithstanding  the  extraordinary  power  of 
intellect  arrayed  against  us,  they  remain  whol- 
ly and  entirely  unanswered. 

Taking  it  for  granted  that  what  has  not  been 
answered  by  counsel  will  not  be  overrated  by 
the  court,  we  now  proceed  to  inquire  whether 
the  jurisdictional  right  of  Rhode  Island,  se- 
cured to  her  by  a  record  of  the  highest  sad 
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most  enduring  nature,  lias  been  lost  through 
the  agency  of  time. 

To  our  minds  it  seems  a  clear  proposition, 
that  if  time  is  to  exert  any  influence  oyer  the 
rights  of  the  parties  in  this  case,  that  influence 
must  be  based  upon  principles  never  as  yet  pro- 
mulgated in  the  code  of  any  municipal  or  na- 
tional law  which  has  come  to  our  knowledge. 
The  artificial  system prevailingin  the  courts  of 
common  law  and  equity,  in  England  and  in 
this  country,  has  been  more  largely  inflated, 
and  made  deeper  and  broader  encroachments 
upon  the  domain  of  practical  justice  and  com- 
mon sense  than  any  previous  system  within  the 
range  of  our  learning.  Yet  that  system,  ex- 
tended as  it  has  been  by  ambitious  book  law- 
yers and  book  judges,  contains  no  form  of  ac- 
tion capable  of  bringing  time  into  hostility  with 
any  one  of  the  rights  or  claims  of  Rhode  Island, 
in  the  present  case. 

In  the  first  place,  the  main  reason  why  time 
is  so  prolific  of  presumptions  against  the  party 
out  of  possession  is  founded  upon  the  ceaseless 
and  untiring  activity  of  avarice.  The  love  of 
money  is  the  basis  of  all  prescription,  presump- 
tions of  grant,  and  statutes  of  limitations.  It  is 
r'nst  human  experience  that  any  man  should 
«  another  to  receive  the  rents  and  income, 
and  other  benefits  of  his  property,  for  a  series 
of  years,  claiming  it  as  his  own,  and  remain 
silent  under  such  encroachment.  The  law  pre- 
sumes it  more  probable  that  there  has  existed 
a  lost  grant,  than  that  such  an  anomaly  should 
take  place.  It  is  because  the  man  in  posses- 
sion enjoys  great  advantages,  and  the  man  out 
of  possession  sustains  great  losses,  that  the  law 
so  readily  concludes  the  title  to  be  according 
to  the  enjovment.  This  reason,  in  many  cases, 
if  not  in  all.  would  apply  but  awkwardly  to 
jurisdiction — a  duty,  and  oftentimes  an  oner- 
ous, sometimes  a  dangerous,  duty,  which,  in- 
stead of  courting,  we  gladly  escape  from — and 
not,  like  property,  an  enjoyment,  a  benefit — 
indeed,  the  greatest  of  worldly  blessings  in  the 
opinion  of  the  mass  of  mankind.  To  forego 
the  performance  of  a  duty  does  not  impregnate 
time  quite  so  quick  with  a  presumption  of  the 
absence  of  all  rights,  as  to  forego  the  enjoy- 
ment, it  may  be,  of  many  thousands  of  dollars 
of  income,  claimed  by  another,  enjoyed  by  an- 
other, with  a  denial  of  our  right  oy  another. 
625*]  Then,  again,  Jime  quiets  long  pos- 
sessions of  property  upon  a  principle  of  policy. 
Property  passes-  from  parent  to  child,  it  is 
transmitted  by  will,  transferred  by  deeds  and 
other  instruments,  and  in  the  course  of  forty  or 
fifty  years  it  acknowledges,  it  may  be,  as  many 
distinct  owners,  many,  if  not  the  most,  of 
whom  took  it  for  granted  that  the  peaceable 
and  undisturbed  possessor  was  the  legitimate 
and  undoubted  owner.  The  law  encourages 
this  belief,  for  otherwise  no  improvements 
would  be  made.  Heirs,  devisees,  and  pur- 
chasers would  be  unwilling  to  hazard  large  ex- 
penditures, if  a  flaw  in  a  deed,  or  even  the  en- 
tire loss  of  the  paper  title,  could  not  be  cured 
by  the  salutatory  and  benign  influences  of  a 
long  and  undisputed  possession.  But  jurisdic- 
tion is  a  chaster  and  less  prolific  character.  She 
has  no  heirs,  or  devisees,  and  but  here  and 
there  a  purchaser.  Third  persons  will  not  be 
discouraged  from  making  improvements  by 
large  expenditures  of  money,  because  in  the 
Howard  4. 


first  place  there  are  no  third  persons  connected 
with  jurisdiction,  and  in  the  next  place,  juris- 
diction amplifies  and  enlarges  itself  without  ex- 
penditures of  any  kind,  and  the  policy  of  the 
law  is  to  restrain  rather  than  encourage  these 
expensive  propensities.  It  must  therefore  be 
admitted  that  the  application  of  the  benign  in- 
fluences of  time  to  such  a  subject  as  jurisdic- 
tion would  be  rather  gawky,  old-maidish,  and 
ungraceful 

But  suppose  we  bring  this  subject  of  juris- 
diction within  the  range  of  all  the  principles  ap- 
plicable to  property ;  lias  time  any  ordinance, 
any  form  of  action,  that  can  in  the  slightest  de- 
gree affect  the  rights  of  Rhode  Island?  We 
say  with  the  most  entire  confidence  that  it  has 
not. 

•  There  are  but  three  modes  known  to  the 
courts  of  law  or  equity  in  which  time  exercises 
her  influences  upon  permanent  property — 1.  By 
statutes  of  limitations;  2.  By  prescription;  and 
8.  By  presumptions  of  grants. 

It  is  not  pretended  that  statutes  of  limitations 
can  apply  to  the  case  of  two  States.  It  would 
be  equally  absurd  to  invoke  the  common  law 
doctrine  of  prescription,  as  administered  at  law 
or  in  equity,  for  to  this  day,  in  England  tad  in 
this  country,  prescription  is  overthrown  if  the 
person  out  of  possession  can  show  that  the  pos- 
session commenced  at  any  time  subsequent  to 
the  1st  of  Richard  I.  (Biest  on  Presumptions. 
47  Law  Library,  75;  Taylor  v.  Cooke,  8 
Price,  660;  3  Bl.  Com..  81;  Fisher  v.  Greaves, 
8  Eagle  &  Younge,  Tithe,  C,  1100.) 

"  The  presumption  of  prescriptive  rights,  de- 
rived from  enjoyment,  is  instantly  put  an  end 
to,  where  the  right  is  shown  to  have  originated 
within  the  period  of  legal  memory,"  that  is  1 
Rich.  I.  (1180). 

Massachusetts  was  not  settled  until  1630,  and 
the  charter  under  which  she  claims  was  granted 
in  1638. 

In  the  two  first  modes  in  which  time  operates 
upon  title,  she  *acts  alone,  unaided  by  [*626 
any  other  proof,  direct  or  circumstantial.  If 
the  period  required  by  the  statute  of  limitations 
has  transpired,  or  if  the  possession  has  been  as 
far  back  as  memory  extends,  the  law  presumes 
that  it  was  coeval  with  Richard  I.,  and  in  both 
cases  time  alone  constitutes  a  legal  title. 

But  with  the  exception  of  the  case  of  a  mort- 
gage, and  one  or  two  other  analogous  cases,  time 
alone,  unaided  by  circumstances,  is  never  suffi- 
cient for  the  third  form  of  its  action,  by  way  of 
presuming  a  grant. 

In  Mayor  of  Kingston  v.  Horner  (Cowper, 
103),  Lord  Mansfield  says:  "A  jury  is  con- 
cluded by  the  statute  of  limitations.  So  in  the 
case  of  prescription,  if  ifbe  time  out  of  mind, 
a  iury  is  bound.  Any  evidence  showing  a  time 
when  the  claim  did  not  exist  is  an  answer  to  pre- 
scription."   (p.  109.) 

"  But  length  of  time,  as  evidence,  may  be  left 
to  a  jury  ty  be  credited  or  not,  according  to  cir- 
cumstances." 

' '  There  is  no  positive  rule  which  says  that  one 
hundred  and  fifty  years,  or  any  other  length  of 
time  within  memory,  is  a  sufficient  ground  to 
presume  a  charter." 

The  more  modern  authorities  are  all  col- 
lected in  Best,  and  the  well  settled  doctrine  in 
England  and  in  this  country  now  is,  that  the 
presumption  of  a  grant  is  a  case  of  circumstan- 
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tial  evidence,  of  which  time  constitutes  but  s 
single  link. 

A  jury  must  believe  that  a  grant  was  actual- 
ly made.  (6  Cowen.  706;  8  Johns.  R,  109, 
860;  1  Wash.  C.  C.  Rep.,  70;  2  Wend.,  18-15; 
3  Conn.  R.,  481;  11  East,  270;  5  Barn.  &  Aid., 
228:  8  Ibid.,  150.) 

This  court,  in  liicard  v.  WilUamt  (7  Wheat. , 
59),  say:  "  Presumptions  of  grant  can  never 
arise  where  all  the  circumstances  are  consistent 
with  the  non-existence  of  a  grant.  A  fortiori, 
they  cannot  arise  when  the  claim  is  of  such 
a  nature  as  is  at  varianceswith  the  existence  of 
a  grant." 

The  facts  of  this  case  conclusively  show  that 
no  presumption  of  a  grant  (other  than  the 
charters  and  the  contracts  of  the  parties,  upon 
the  construction  of  which  the  case  depends)  can 
for  a  moment  be  indulged  in ;  because — 

1.  Prom  1628  down  to  1775  there  was  no 
power  competent  to  make  a  grant  except  the 
mother  country.  Massachusetts  and  Rhode 
Island  were  colonies,  and  it  is  not  denied  that 
up  to  1775  they  were  incompetent  to  convey 
territory  or  jurisdiction. 

2.  No  other  grant  from  the  crown  can  be 

fn-esuined  (than  the  charters  of  1638,  1691),  en- 
arging  the  limits  of  Massachusetts,  because  all 
such  grants  are  enrolled,  and  by  the  well  set- 
tled law  of  England  an  enrollment  cannot  be 
presumed  without  proof  of  a  spoliation  or 
hiatus  in  the  record.  In  8  Barn.  &  Aid..  150, 
Abbott.  Oh.  J.,  says:  No  instance  can  be 
627*]  found  where  the  court  have  *said  that 
an  enrollment  has  been  presumed."  (See,  also, 
Best  on  Presumptions,  149.) 

But  such  enlarged  grant  must  not  only  have 
been  recorded  in  England,  but  in  Massachusetts 
and  in  Rhode  Island,  and  no  such  grant  would 
have  been  made  without  the  most  formal  notice 
to  both  the  parties  to  be  affected.  No  con- 
firmation of  the  contracts  of  1710  and  1718  can 
be  presumed,  for  the  same  reasons.  Such  con- 
firmation must  have  been  upon  notice,  and 
would  have  appeared  upon  the  records  of 
the  mother  country  and  both  the  colonies  in- 
terested. 

III.  Any  additional  giant  from  the  mother 
country,  or  from  Rhode  Island,  after  1775,  is 
not  only  inconsistent  with  the  circumstances  of 
the  case,  but  at  war  with  its  whole  history 
from  1710  to  the  present  time.  Because  any 
grant  prior  to  1775,  or  any  confirmation  of  the 
contracts  of  1710  and  1718,  would  have  been 
enrolled  in  the  mother  country,  and  upon  the 
records  of  both  Massachusetts  and  Rhode 
Island,  and  any  grant  by  Rhode  Island  since 
1775,  or  confirmation  of  the  contracts  of  1710 
and  1718,  must  have  been  recorded  in  Massa 
cbusetts  and  Rhode  Island.  Some  human 
hands  must  have  touched  these  grants  or  con- 
firmations, and  some  human  eyes  must  have 
seen  them,  and  when  lost  from  all  three  of  their 
beds  of  repose,  a  hiatus,  or  lost  stick,  must  have 
appeared  upon  the  record  books. 

How  is  the  fact?  The  mistake  in  the  admis- 
sions of  the  Rhode  Island  commissioners  '(we 
omit  to  call  it  an  imposition)  was  not  discov- 
ered until  1748.  From  that  time  down  to  1825, 
scarcely  a  year  has  elapsed  during  which  com- 
missioners from  both  the  States  have  not  been 
appointed,  or  continued  under  former  appoint- 
ments, for  the  purpose  of  settling  this  long 
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pending  dispute.  Frequent  meetings  have  been 
had.  All  their  conversations,  arguments,  and 
claims  have  been  in  writing,  and  reports  of 
those  conversations  made  to  the  respective  Leg- 
islatures of  the  two  States.  From  the  first  to 
the  last,  no  pretense  has  been  made  of  any 
hiatus  in  the  records  in  England,  or  in  either  of 
the  two  States.  Not  a  syllable  has  been  lisped 
of  any  other  title  than  the  charters  of  1628  and 
1691.  From  first  to  last,  the  claim  of  Massa- 
chusetts has  been,  and  now  is,  that  the  territory 
was  hers  by  charter,  that  the  contracts  of  1710 
and  1718  conceded  the  territory  as  the  chartered 
right  of  Massachusetts. 

It  is  admitted,  it  is  made  the  sole  foundation 
of  the  opposite  argument,  that,  as  long  ago  u 
1642,  Massachusetts  surveyed  this  territory, 
and  took  possession  up  to  the  Woodward  and 
Saffrey  line,  by  virtue  of  the  charter;  that  she 
has  occupied  and  claimed  it  from  that  time 
down  to  the  present  by  virtue  of  the  charter.  All 
this  is  irreconcilable  with  any  other  title.  Be- 
sides, during  the  period  from  1748  down  to 
1825,  neither  party,  in  their  various  and  fre- 
quent discussions,  pretended  that  any  other 
question  existed  between  them  than  what  wis 
the  proper  construction  of  the  charter.  Both 
'admitted  that  the  whole  title  rested  [*628 

Xn  that  instrument.  Massachusetts  contend- 
that  Jack's  Pasture  Brook  was  the  main 
stream  in  1710  and  1718,  though  it  bad  since 
become  a  tributary,"  and  Rhode  Island  contend- 
ed that  it  always  had  been  a  tributary.  As  late 
as  1791,  the  Massachusetts  commissioners,  in 
their  report,  recommended  to  their  Legislature 
that  that  question  should  be  referred  to  the 
arbitrators.  In  1750  Rhode  Island  run  the  line 
three  miles  from  Charles  River,  erected  per- 
manent boundaries  upon  it,  gave  to  Massachu- 
setts a  map  of  that  line,  with  notice  that  she 
claimed  to  it.  Here,  then.  Massachusetts  was 
put  upon  her  defense  as  early  as  1750.  Her 
line,  four  miles  south  of  ours,  was  claimed  by 
her  as  the  true  charter  line.  Ours  was  claimed 
by  us  as  the  true  charter  line.  From  that  day 
to  this  our  monuments  have  stood  upon  that 
line,  and  from  that  day  to  this  ourcommisrion- 
ers  have  claimed  to  it.  It  has  been  a  continual 
claim.  In  1750  Massachusetts  took  the  depo- 
sitions of  witnesses,  in  order  to  preserve  the 
evidence  of  her  construction  of  the  charter. 
All  her  evidence  in  favor  of  that  construction 
is  in  the  case.  She  knew,  then,  that  at  some 
day  or  other  she  must  either  concede  our  right 
by  negotiation,  or  surrender  it  under  legal 
compulsion.  All  the  moral  reasons,  therefore, 
in  favor  of  long  possession  have  no  application 
here.  She  has  Tost  none  of  her  evidence.  The 
depositions  of  all  her  witnesses  taken  in  1750 
are  now  in  the  case.  None  of  the  legal  reason 
apply.  She  took  possession  under  her  charter, 
and  therefore  can  set  up  no  other  title.  The 
whole  has  been  a  subject  of  constant  dispute 
from  1750  to  1825,  and  therefore  no  presump- 
tion of  a  grant  from  Rhode  Island  can  arise. 

Indeed,  it  is  in  vain  to  attempt  to  reason  upon 
such  a  question.  It  contradicts  all  our  legal 
and  moral  instinct  to  suppose  that  any  prin 
ciple  ever  did  or  ever  can  exist,  which  would 
sanction  or  even  countenance  the  idea  that  mcb 
a  possession,  disputed  from  the  moment  it  ww 
taken  to  the  time  of  filing  the  bill,  can  hare 
any  influence  upon  the  title  of  either  party. 
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The  law  is  yet  to  be  made  which  gives  counte- 
nance to  such  gross  and  glaring  injustice. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

We  approach  this  case  under  a  due  sense  of 
the  dignitv  of  the  parties,  and  of  the  im- 
portance of  the  principles  which  it  involves. 

The  jurisdiction  of  the  court  having  been 
settled  at  a  former  term,  we  have  now  only  to 
ascertain  and  determine  the  boundary  in  dis- 
pute. This,  disconnected  with  the  consequences 
which  follow,  is  a  simple  question,  differ- 
ing little,  if  any,  in  principle  from  'a  disputed 
line  between  individuals.  It  involves  neither  a 
cession  of  territory,  nor  the  exercise  of  a  polit- 
ical jurisdiction.  In  settling  the  rights  of  the 
respective  parties,  we  do  nothing  more  than 
ascertain  the  true  boundary,  and  the  territory 
up  to  that  line  on  either  side  necessarily  falls 
within  the  proper  jurisdiction. 
629*J  *  James  I.,  on  the  8d  of  November. 
1620,  granted  to  the  Council  established  at 
Plymouth  the  territory  on  the  Atlantic  lying 
between  forty  and  forty -eight  degrees  of  north 
latitude,  extending  westward  to  the  sea.  And 
on  \hc  19th  of  March.  1628,  the  Council  of 
Plymouth  granted  to  Henry  Roswell  and  oth- 
ers the  territory  of  Massachusetts,  which  was 
confirmed  by  Charles  I.,  the  4th  of  March, 
1629.  This  grant  was  limited  to  the  territory 
"lying  within  the  space  of  three  English  miles 
on  the  south  part  of  Charles  River,  or  of  any 
or  every  part  thereof;  and  also  all  and  singu- 
lar the  lands  and  hereditaments  whatsoever, 
lying  and  being  within  the  space  of  three 
English  miles  to  the  southward  of  the  south- 
ernmost part  of  Massachusetts  Bay;  and  also 
all  those  lands  and  hereditaments  whatsoever, 
which  lie  and  be  within  the  space  of  three 
English  miles  to  the  northward  of  the  Merri- 
mack River,  or  to  the  northward  of  any  and 
every  part  thereof,"  extending  westward  the 
same  breadth  to  the  sea. 

On  the  13th  of  January,  1629.  the  Council 
of  Plymouth  granted  to  the  colouy  of  Ply 
mouth,  which  on  the  same  day  was  sanctioned 
by  Charles  I.,  "all  that  part  of  New  England, 
in  America  aforesaid,  and  tract  or  tracts  of 
land  that  lie  within  or  between  a  certain  rivu- 
let or  runlet  there  commonly  called  Coahasset 
towards  the  north,  and  the  river  commonly 
called  Narragonset  River  towards  the  south, 
&c. 

The  Council  of  Plymouth  surrendered  its 
charter  to  the  king  the  7th  of  June,  1635.  On 
the  23d  of  April,  1662,  Charles  II.  granted  the 
territory  of  the  colony  of  Connecticut,  "bound- 
ed on  the  east  by  Narraganset  River,  common- 
ly called  Narrangansct  Bay,  where  the  said 
river  falleth  into  the  sea;  and  on  the  north 
by  the  line  of  the  Massachusetts  plantation," 
<Sec. 

The  charter  of  Rhode  Island  was  granted  the 
8th  of  July,  1663,  by  Charles  II.,  limited  on  the 
north  by  the  southerly  line  of  Massachusetts. 

It  thus  appears  that  the  disputed  line  is  the 
common  boundary  between  Massachusetts  and 
Rhode  Island;  the  latter  lying  south  of  the 
line,  and  the  former  north  of  it.  The  true  lo- 
cation of  this  line  settles  this  controversy. 

More  than  two  hundred  years  have  elapsed 
since  the  emanation  of  the  Massachusetts  char- 
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ter,  calling  for  this  boundary;  and  more  than 
one  hundred  and  eighty  years,  since  the  date 
of  the  Rhode  Island  charter.  In  looking  at 
transactions  so  remote,  we  must,  as  far  as  prac- 
ticable, view  things  as  they  were  seen  and  un- 
derstood at  the  time  they  transpired.  There  is 
no  other  test  of  truth  and  justice,  which  ap- 
plies to  the  variable  condition  of  all  human 
concerns. 

The  words  of  the  Massachusetts  charter, "ly- 
ing within  the  space  of  three  English  miles  on 
the  south  part  of  Charles  River,  or  of  any  or 
every  part  thereof,"  do  not  convey  so  clear 
and  definite  an  idea  as  to  be  susceptible  of  but 
one  construction.  Whether  *the  meas-  [*630 
urement  of  the  three  miles  shall  be  from  the 
body  of  the  river,  or  from  the  head  waters  of 
the  streams  which  fall  into  it,  are  questions 
which  different  minds  may  not  answer  in  the 
same  way.  That  the  tributary  streams  of  a 
river,  in  one  sense,  constitute  a  part  of  it,  Is 
clear;  but  whether  they  come  within  the  mean- 
ing of  the  charter  is  the  matter  in  controversy. 
The  early  exposition  of  this  instrument  by  those 
who  claimed  under  it  is  not  to  be  disregarded, 
though  it  may  not  be  conclusive. 

This  line  is  said  to  have  been  often  a  matter 
of  controversy  between  the  Plymouth  colony 
and  Massachusetts,  as  early  as  1638,  and  that 
in  that  year  Nathaniel  Woodward  took  an  ob- 
servation upon  part  of  Charles  River,  41  deg. 
60  min.  north  latitude.  In  1642,  the  southern 
bounds  of  Massachusetts  were  ascertained  by 
the  said  Woodward  and  Solomon  Saffrey,  who 
fixed  a  station  three  miles  south  of  the  south- 
ernmost part  of  Charles  River.  And  in  1664, 
a  line  was  run  by  commissioners  from  each  col- 
ony, and  their  return  was  accepted  by  the  Gen- 
eral Court  of  Massachusetts,  and  ordered  to  be 
recorded ;  and  it  may  fairly  be  presumed  that 
the  return  was  also  accepted  by  Plymouth. 
This  was  a  construction  of  the  charter  by 
Massachusetts,  and  assented  to  by  Plymouth, 
that  the  three  miles  were  to  be  measured  not 
from  the  main  channel  of  Charles  River,  but 
from  the  head  waters  of  one  of  its  tributaries. 
Grants  of  land  were  made  by  Massachusetts 
and  Connecticut  on  their  common  boundary, 
and  also  towns  were  established,  without  a 
strict  regard  to  the  line,  which  produced  much 
contention.  To  adjust  these  disputes,  in  1702. 
commissioners  were  appointed  by  the  two 
provinces  to  ascertain  the  boundary  line.  They 
set  up  their  quadrant  and  took  their  observa- 
tion, at,  or  not  far  from,  the  distance  of  three 
miles  south  of  the  southermost  part  of  Charles 
River,  after  which  they  took  a  second  observa- 
tion at  BisseH's  house,  called  for  in  the  line  of 
Woodward  and  Saffrey ;  and  it  was  found  that 
Massachusetts  had  made  grants  and  established 
towns  south  of  the  line.  This  line  was  finally 
established  by  commissioners  appointed  by 
Massachusetts  and  Connecticut,  in  which  they 
admit  the  correctness  of  the  beginning  at 
Woodward  and  Saffrey's  station,  "three  En- 
glish miles  on  the  south  of  Charles  River,  and 
every  part  thereof,  agreeably  to  the  charter.  " 

Serious  difficulties  occurred  between  the 
border  inhabitants  of  Massachusetts  and  Rhode 
Island,  on  account  of  conflicting  grants,  and 
the  establishment  of  towns.  And  after  much 
correspondence  and  legislative  action  on  the 
subject  by  the  respective  parties,  it  was  finally 
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agreed  to  appoint  commissioners  to  settle  the 
line.  In  October,  1710,  the  General  Assembly 
of  Rhode  Island  "enacted,  that  whereas  Major 
Joseph  Jenks  being  commissionated  to  treat 
with  Governor  Dudley  concerning  the  settling 
the  bounds  between  the  province  of  Massachu- 
setts and  this  government;  that  in  case  Gov- 
ernor Dudley  and  himself  should  not  agree  so 
631*]  as  to  issue  the  'matter,  then  Major 
Jenks  is  hereby  empowered  and  authorized  to 
offer  and  conclude  on  such  other  terms  as  he 
may  judge  most  proper  for  the  interest  of  the 
colony."  Ac.  ' 

The  commissioners  of  both  colonies  met  at 
Roxbury,  January  10th,  1710-1711,  and  after 
stating  the  authority  under  which  they  acted, 
and  having  "examined  the  several  charters  and 
letters  patent  relating  to  the  line  betwixt  the 
said  respective  governments,  and  being  desirous 
to  remove  and  take  away  all  occasions  of  dis- 
pute and  controversy,"  &c.,  "they  agree  that 
the  stake  set  up  by  Nathaniel  Woodward  and 
Solomon  Saffrey,  skillful,  approved  artists,  in 
the  year  of  our  Lord  one  thousand  six  hundred 
and  forty-two,  and  since  that  often  renewed,  in 
the  latitude  of  forty-one  degrees  and  fifty-five 
minutes,  being  three  English  miles  distant 
southward  from  the  southernmost  part  of  the 
river  called  Charles  River,  agreeable  to  the  let- 
ters patent  for  the  Massachusetts  province,  be 
accounted  and  allowed  on  both  sides  the  com- 
mencement of  the  line  between  the  Massa- 
chusetts and  the  colony  of  Rhode  Island." 
Other  matters  were  adjusted  according  to  the 
line  of  Woodward  and  Saffrey,  which  need 
not  be  referred  to.  This  agreement  was  signed 
by  Dudley  and  Jenks,  and  by  three  commis- 
sioners from  Massachusetts  and  two  from 
Rhode  Island.  In  March,  1711,  the  Rhode 
Island  Legislature  sanctioned  this  agreement, 
by  authorizing  the  line  to  be  run  in  pursuance 
thereof,  and  the  agreement  was  accepted  and 
approved  of  by  Massachusetts. 

In  1716.  and  also  in  1717,  commissioners 
were  appointed  by  Rhode  Island  to  run  the 
line  under  the  agreement  at  Roxbury,  jointly 
with  commissioners  from  Massachusetts;  or  if 
the  latter  refuse  or  neglect  to  act,  then  to  run 
the  line  without  them.  On  the  17th  of  June, 
1718,  the  Rhode  Island  Legislature,  after  stat- 
ing that  the  commissioners  had  been  retarded 
in  settling  the  line  by  the  agreement  made 
at  Roxbury.  &c.,  "This  assembly,  taking 
the  premises  under  consideration,  do  hereby 
enact,  constitute,  and  appoint  Major  Joseph 
Jenks,  and  others,  a  committee  to  treat  and 
agree  with  such  gentlemen  as  are  or  may  be 
appointed  and  commissionated,  with  full  pow- 
er, by  the  General  Assembly  of  the  Province  of 
Massachusetts  Bay  aforesaid,  for  the  final  set- 
tling and  stalincr  the  aforesaid  line  between  the 
said  colonies,  hereby  giving  and  granting  unto 
the  aforesaid  Major  Joseph  Jenks  and  others, 
or  the  major  part  of  them,  our  full  power  and 
authority  to  agree  and  settle  the  aforesaid  line 
between  the  said  colonies,  in  the  best  manner 
they  can,  as  near  agreeable  to  our  royal  char- 
ter as  in  honor  they  can  compromise  the  same," 
Ac. 

The  commissioners  of  both  colonies  met  at 
Rehoboth,  the  23d  of  October,  1718,  and  under 
their  hands  and  seals  again  agreed  "  that  the 
stake  set  up  by  Nathaniel  Woodward  and  Solo- 
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mon  Saffrey,  in  the  year  1842,  upon  Wrentham 
Plain,  be  the  station  or  commencement  to  begin 
the  line,"  &c.  This  agreement  being  return- 
ed *on  the  20th  of  October.  1718,  was  [*6S2 
accepted  by  the  General  Assembly  of  Rhode 
Island,  ana  ordered  to  be  recorded;  and  it  tu 
also  accepted  by  Massachusetts.  And  a  joint 
commission,  being  appointed  by  both  govern- 
ments to  run  the  Tine  as  established,  met  on  the 
5th  of  June,  1710,  and  say:  "  We,  the  sub- 
scribers, being  of  the  committee  appointed  and 
empowered  by  the  governments  of  the  province, 
&c.,  for  settling  the  east  and  west  between  the 
said  governments,  by  virtue  of  the  agreement 
of  the  major  part  of  the  said  committee  at  the 
meeting  at  Rehoboth,  on  the  22d  of  October 
last  past,  at  which  time  the  said  line  was  fully 
settled  and  agreed,  and  by  them  directed  to  be 
by  us  run.  Having  met  at  the  stake  of  Na- 
thaniel Woodward  and  Solomon  Saffrey,  on 
Wrentham  Plain,  the  12lh  of  May,  Anno 
Domini  1710,  in  the  morning,  and  computed 
the  course  of  the  said  agreed  line."  Ac.,  which 
line  was  run  by  them  two  miles  west  of  Allom 
Pond,  and  they  erected  monuments  at  differ- 
ent points.  This  return  was  approved  by  the 
Rhode  Island  Assembly. 

In  October.  1748,  the  Legislature  of  Rhode 
Island  appointed  other  commissioners  to  con- 
tinue the  line  to  the  Connecticut  River,  rec- 
ognizing the  stake  set  up  by  Woodward  ud 
Saffrey  as  the  place  of  beginning.  The  com- 
missioners thus  appointed  having  met,  in  1749, 
twice,  at  Wrentham,  and  Massachusetts  baring 
failed  to  appoint  commissioners  to  act  with 
them,  the  Rhode  Island  commissioners  pro 
ceeded  to  complete  the  running  of  the  line.  In 
their  report  they  say:  "That  we,  not  bring 
able  to  find  any  stake  or  other  monument 
which  we  could  imagine  set  up  by  Woodward 
and  Saffrey,  but  considering  that  the  place 
thereof  was  described  in  the  agreement  men 
tioned  in  our  commission  by  certain  invariable 
marks,  we  did  proceed  as  follower h,  namely: 
we  found  a  place  where  Charles  River  formed 
a  large  current  southerly,  which  place  it 
known  to  many  by  the  name  of  Poppotalish 
Pond  which  we  took  to  be  the  southernmost 
part  of  said  river;  froti  the  southernmost  part 
of  which  we  measured  three  English  miles 
south;  whicli  three  English  miles  did  terminate 
upon  a  plain  in  a  township  called  Wrentham.'' 
&c. 

These  are  the  leading  facts  relied  oo  by  the 
respondent  to  establish  the  station  of  Wood- 
ward and  Saffrey  as  the  place  from  which  the 
boundary  line  was  agreed  to  be  run,  and  in 
fact  was  run.  And  we  are  now  to  coorider 
how  these  facts  and  the  arguments  deduced 
from  them  are  met  by  the  complainant 

In  the  first  place,  it  is  insisted  that  the  line 
run  by  Massachusetts  in  1042  was  without  au 
thority. 

There  does  not  appear  to  have  been  any 
order  from  the  crown  to  run  this  line,  nor  k  it 
supposed  to  have  been  usual  or  necessary  for 
the  crown  to  give  such  an  order,  where  no 
controversy  respecting  the  line  was  bronebl 
before  it.  The  general  boundary,  as  named  in 
the  charter,  was  run  and  established  bv  we 
colony  or  "colonies  interested;  and  1*033 
where  there  was  no  dispute  no  further  action 
was  required.    The  controversy  in  regard  to 
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their  common  boundary,  between  Plymouth 
and  Massachusetts,  which  seems  to  have  exist- 
ed as  early  as  1688,  was  finally  adjusted  by 
running  the  line  in  1664.  This  line  was  com- 
menced at  the  place  called  the  angle  tree,  which 
is  said  to  be  about  two  miles  south  of  the 
Woodward  and  Saffrey  station. 

When  the  Woodward  and  Saffrey  station 
was  first  established,  neither  Connecticut  nor 
Rhode  Island  had  a  political  existence.  And 
the  Plymouth  colony,  which  in  1691  was  in- 
corporated into  Massachusetts,  having  then  a 
distinct  political  existence  and  a  common 
boundary  with  Massachusetts,  assented  to  the 
line  farther  south  than  the  above  station.  At 
the  time  this  line  was  run,  neither  Connecticut 
nor  Rhode  Island  can  scarcely  be  said  to  have 
had  a  political  organization,  as  the  charter 
of  the  former  was  dated  only  two  years  before, 
and  that  of  the  latter  one  year.  Massachusetts, 
then,  in  establishing  the  above  station  of  Wood- 
ward and  Saffrey,  and  in  running  the  line, 
does  not  seem  to  have  acted  precipitately, 
without  authority,  or  in  disregard  of  the  rights 
of  other  colonies. 

The  misconstruction  of  the  charter,  in  going 
more  than  three  miles  south  of  Charles  River,  is 
earnestly  insisted  on  by  complainant's  counsel. 
If  the  words  of  the  charter  were  clear  and  un- 
equivocal in  this  respect,  there  would  be  great 
force  in  this  argument.  It  would  be  decisive 
of  this  controversy,  unless  controlled  by  other 
facts  and  circumstances  in  the  case.  But  who 
can  maintain  that  a  line  to  be  run  "three 
miles  south  of  Charles  River,  or  of  any  and 
every  part  thereof,"  is  clearly  limited  to  three 
miles  south  of  the  main  channel  of  the  river. 
Can  the  body  of  the  river  with  more  accuracy 
of  language  be  called  a  part  of  it,  than  its  trib- 
utary streams?  We  call  that  a  part  which  is 
less  than  the  whole,  when  we  speak  of  any- 
thing made  up  of  parts.  We  do  not  call  a 
limb  a  tree,  but  it  is  a  part  of  a  tree;  and  if 
a  measurement  is  to  be  made  from  any  and 
every  part  of  the  tree,  would  its  branches  be 
disregarded?  When  we  speak  of  a  river,  we 
speak  of  it  as  a  whole,  whether  we  refer  to  it 
above  or  below  a  certain  point;  as  bearing 
north  or  south,  it  is  the  river,  in  common  lan- 
guage, and  not  a  part  of  the  river.  The  flow- 
ing of  the  water  in  the  channel  of  the  river 
gives  it  its  name  and  character,  and  these  are 
not  changed  by  its  length.  We  speak  of  the 
Upper  and  Lower  Mississippi,  but  neither  the 
one  nor  the  other  is  called  a  part  of  the  Mis- 
sissippi. Had  the  Massachusetts  charter  been 
designed  to  limit  the  line  to  three  miles  south 
of  the  river,  would  not  the  language  have  been, 
"  three  miles  south  of  the  most  southerly  bend 
in  the  river?" 

It  would  therefore  seem  that  the  charter  may 
be  construed  favorable  to  the  respondent. 
That  the  construction  of  the  complainant  is  not 
a  forced  one  is  admitted;  and  the  conclusion 
634*]  naturally  'follows,  that  men  of  equal 
intelligence  may  differ  in  opinion  as  to  the  true 
meaning  of  the  instrument.  That  Massachu- 
setts more  than  two  hundred  years  ago  construed 
the  charter  as  her  counsel  now  construe  it  is 
clear,  and  the  facta  proved  authorize  the  con- 
clusion that  this  construction  was  not,  for 
many  years,  opposed  by  Connecticut  or  Rhode 
Island,  and  at  no  time  by  Plymouth.  But  the 
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attention  of  the  court  is  drawn  to  the  northern 
boundary  of  Massachusetts,  which  the  charter 
describes  as  "  three  English  miles  to  the  north- 
ward of  the  Merrimack  River,  or  to  the  north- 
ward of  any  and  every  part  thereof";  which 
received  the  construction  for  which  the  com- 
plainant contends  by  the  king  and  council. 

The  northern  boundary  line,  as  claimed  by 
Massachusetts,  included  Maine  and  New  Hamp- 
shire; and  it  appears  that  Mason  and  Gorges, 
who  claimed  under  grants,  some  of  which  were 
prior  in  date  to  that  of  Massachusetts,  petitioned 
the  king  against  the  encroachments  of  Massa- 
chusetts on  territory  covered  by  their  grants. 
The  answer  of  Massachusetts  was  made,  and 
in  1677  the  question  was  brought  before  the 
Privy  Council.  The  title  to  the  land  claimed 
by  the  petitioners  was  disclaimed  by  Massa- 
chusetts; and  the  king  and  council  held,  as  'to 
the  government,  "  that  if  the  province  of  Maine 
lies  more  northerly  than  three  English  miles 
from  the  River  Merrimack,  the  Massachusetts 
patent  gave  no  right  to  govern  there." 

In  1684,  the  charter  of  Massachusetts  was 
vacated  on  a  $eire  facias,  by  the  judgment  of 
the  King's  Bench,  and  a  new  charter  was 
granted  in  1691,  including  Maine  and  Ply- 
mouth, but  the  southern  boundary,  as  regards 
the  present  controversy,  was  not  changed. 

The  northern  boundary  was  again  Drought 
before  the  king  and  council  in  1740,  when  the 
decision  was,  "  that  the  northern  boundary  of 
the  province  of  Massachusetts  be  a  similar 
curve  line,  pursuing  the  course  of  Merrimack 
River  at  three  miles  distance  thereof  on  the 
north  side,  beginning  at  the  Atlantic  Ocean, 
and  ending  at  a  point  due  north  of  Pawtucket 
Falls;  and  a  straight  line  drawn  from  thence 
due  west,"  &c.  In  this  decision,  the  call  of  the 
charter  was  disregarded,  on  a  ground  that  the 
tribunal  deemed  equitable.  From  this  it 
clearly  appears,  that  the  decision  was  not  gov- 
erned by  legal  principles,  but  was  an  exercise 
of  the  king's  prerogative;  and  by  the  same 
power  was  the  former  case  determined,  although 
the  opinion  of  the  judges  was  taken,  so  that 
neither  decision  constitutes  a  rule  in  other 
cases  for  the  action  of  a  court  of  law.  In  the 
first  case,  there  was  a  conflict  of  jurisdiction, 
which  the  crown  had  power  to  settle,  upon 
principles  of  expediency,  and  although  the  de- 
cision purports  to  be  founded  on  a  construction 
of  the  charter,  yet  other  considerations  may  have 
influenced  it.  The  decision,  however,  if  not 
regarded  as  authority  in  other  cases,  is  entitled 
to  respectful  consideration. 

•To  avoid  the  effect  of  the  agree-  [*085 
ments  in  1711  and  1718,  by  the  commissioners 
of  both  governments,  in  regard  to  the  line  in 
dispute,  the  complainant  alleges  that  its  commis- 
sioners, relying  upon  the  representations  of  the 
Massachusetts  commissioners,  and  the  words 
of  the  charter,  did  believe  that  the  station  of 
Woodward  and  Saffrey  was  within  three  miles 
of  Charles  River;  and  that  the  true  situation 
of  that  station  was  not  known  to  the  authori- 
ties and  people  of  Rhode  Island  until  about  the 
year  1760. 

The  fact  of  a  want  of  this  knowledge,  after 
the  lapse  of  more  than  a  century  and  a  quarter, 
is  difficult  to  establish.  It  certainly  cannot  be 
assumed  against  transactions  which  strongly 
imply,  if  they  do  not  prove,  the  knowledge.    If 
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the  Rhode  Island  commissioners  were  misled  in 
the  first  agreement,  as  to  the  locality  of  this  sta- 
tion, it  almost  surpasses  belief,  that,  seven  years 
afterwards,  the  subject  of  the  line  having  been 
discussed  in  Rhode  Island,  and  such  dissatis- 
faction being  shown  by  the  people  as  to  lead  to 
a  new  commission,  the  second  commission 
should  again  be  misled. 

It  may  be  a  matter  of  doubt,  whether  a  mis- 
take of  recent  occurrence,  committed  by  so 
high  an  agency  in  so  responsible  a  duty,  could 
be  corrected  by  a  court  of  chancery.  Except 
on  the  clearest  proof  of  the  mistake,  it  is  cer- 
tain there  could  be  no  relief.  No  treaty  has 
been  held  void,  on  the  ground  of  misapprehen- 
sion of  the  facts,  by  either  or  both  of  the 
parties. 

It  appears,  from  the  report  of  John  Gushing, 
that  he  and  others,  being  a  committee  to  unite 
with  a  committee  of  Rhode  Island,  did  meet  at 
Wrentham  in  November,  1700,  agreeably  to 
appointment,  and  being  shown  the  line  run  by 
Major-General  John  Leverett,  in  1671,  the 
Rhode  Island  committee  was  requested  to  unite 
with  the  Massachusetts  committee  in  renewing 
that  line.  But  they  declined  doing  so,  alleg- 
ing that  they  knew  the  line,  but  could  not 
recognize  it  as  the  true  one. 

It  appears,  from  several  depositions  in  the 
case,  that  the  station  of  Woodward  and  Saffrey 
was  well  kuown  in  the  neighborhood,  by  tradi- 
tion and  otherwise,  by  the  oldest  settlers  at 
Wrentham,  in  the  year  1750;  and,  from  Calli- 
cott's  deposition  in  1673,  "  that,  thirty  years 
before,  be  was  present  when  Woodward  and 
Baffrey  established  their  station,  measuring 
three  miles  south  from  a  pond  out  of  which  the 
principal  part  of  the  river  came." 

From  the  year  1750,  repeated  steps  were 
taken  by  Rhode  Island,  in  various  resolutions, 
and  by  appointing  commissioners,  at  different 
times,  to  ascertain  and  run  the  line  in  connec- 
tion with  commissioners  to  be  appointed  by 
Massachusetts.  Commissioners  from  both  col- 
onies met  more  than  once,  but  they  could  make 
no  arrangement  changing  the  line,  as  estab- 
lished under  the  agreements  in  1711  and  1718. 
Rhode  Island  alleged  a  mistake  in  her  commis- 
sioners in  the  place  of  beginning,  as  the  ground 
of  these  efforts.  That  the  colonies  had  a  right 
to  mark  out  their  boundaries  was  not  denied ; 
636*]  *but  it  was  insisted,  that  they  had  no 
power,  without  the  consent  of  the  crown,  to 
change  the  limits  called  for  in  their  charters. 
These  controversies  were  kept  up,  as  Massa- 
chusetts alleges,  by  the  border  inhabitants,  and 
others,  for  party  effect.  However  this  may  be, 
they  seem  not  to  have  subsided  with  the  change 
of  government.  At  one  time,  an  arrangement 
was  made  by  Rhode  Island  to  take  the  subject 
before  the  king  in  council,  but  the  appeal  was 
not  effected.  In  1740,  Rhode  Island  obtained 
a  decision  against  Massachusetts,  before  the 
king  in  council,  in  regard  to  the  boundary  on  the 
Narraganset  Bay .  This  boundary  was  claimed 
by  Massachusetts,  after  the  old  colony  of  Ply- 
mouth was  annexed  to  it.  Up  to  this  time,  no 
dissatisfaction  seems  to  have  been  expressed  by 
Rhode  Island  to  the  Woodward  and  Saffrev 
line;  and  it  is  deemed  unnecessary  to  state  its 
acts  in  detail  subsequently,  showing  its  objec- 
tions, as  they  led  to  no  practical  result.  They 
can  be  of  no  importance,  except  in  so  far  as 
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they  may  conduce  to  rebut  the  presumption  of 
acquiescence  from  the  lapse  of  time.  From 
time  to  time,  up  to  1825,  Rhode  Island  adopted 
resolutions,  appointed  commissioners  to  meet 
those  which  should  be  appointed  by  Mamadra- 
setts  for  the  adjustment  of  this  disputed  line, 
but  Massachusetts  adhered  to  the  agreement*. 

This  is  a  general  outline  of  this  protracted 
and  important  controversy.  The  facts  are  act 
stated,  where  it  did  not  seem  to  be  neceauy 
to  state  them ;  but  their  effect  on  the  case  has 
not  been  disregarded.  It  now  only  remains,  by 
a  general  view,  to  come  to  that  conclusion 
which  is  authorized  and  required  by  the  well 
established  principles  of  law. 

The  complainant's  counsel  rely  mainly  upon 
two  grounds: 

1.  The  misconstruction  of  the  charter. 

2.  The  mistake  as  to  the  true  location  of  the 
Woodward  and  Saffrey  station. 

If  the  first  be  ruled  against  the  complainant, 
the  second  must  fall  as  a  consequence.  And 
as  regards  the  first  ground,  little  need  be  added 
to  what  has  already  been  said.  The  charter  it 
of  doubtful  construction,  and  may,  without 
doing  violence  to  its  language,  be  construed  in 
favor  of  or  against  the  position  of  toe  com- 
plainant. In  this  view,  the  construction  of 
the  charter  by  Massachusetts,  assented  to 
by  the  old  colony  of  Plymouth,  many 
years  before  Connecticut  or  Rhode  Island 
had  a  political  organization,  is  an  important 
fact  in  the  case.  Plymouth  was  interested  in 
restricting  the  line  to  the  calls  of  toe  charter, 
for  the  line  constituted  the  common  boundary 
between  the  two  colonies.  And  as  controTer- 
sies  had  arisen  respecting  this  boundary,  and 
commissioners  been  appointed  to  settle  it,  the 
presumption  is  that  the  rights  of  both  colonies 
were  understood  and  respected  in  the  estab 
lishment  of  the  line.  And  the  line  thus  estab- 
lished was  two  miles  south  of  Woodward  and 
Saffrey 's  station.  When  this  station  was  after- 
wards agreed  to  as  *the  place  from  [*637 
which  the  boundary  was  to  be  run,  Massachu- 
setts seems  to  have  considered  the  change  as 
prejudicial  to  her  rights. 

If  the  commissioners  of  Plymouth  had  con- 
strued the  charter  to  extend  only  three  mile* 
south  of  the  most  southerly  bend  of  Charles 
River,  they  could  not  have  assented  to  toe 
boundary  as  run.  In  the  absence  of  proof,  Uk 
presumption  is  not  to  be  drawn  that  they  sup- 
posed the  line  established  was  only  three*  miles 
south  of  the  river.  Connecticut,  after  the  lapse 
of  many  years,  assented  to  the  line  ran  from 
the  Woodward  and  Saffrey  station  as  its  bound- 
ary, and  so  did  the  complainant,  in  the  most 
solemn  agreements,  as  stated.  These  proceed 
ings  conduce  strongly  to  establish  a  died  coo 
struction  of  the  charter,  favorable  to  tbc 
respondent,  unless  it  be  clearly  made  to  ap- 
pear that  they  were  founded  on  mistake  or 
fraud. 

Fraud  is  not  charged,  and  we  have  only  to 
inquire  into  the  allesred  mistake. 

From  the  nature  of  this  supposed  mistake,  it 
is  scarcely  susceptible  of  proof.  The  words  of 
the  charter  used  by  Massachusetts  in  describ 
ing  Woodward  and  Saffrey  V  station,  at  three 
miles  south  of  the  southernmost  part  of  Cbark* 
River,  and  the  statements  in  certain  reports  to 
the  Legislature  of  Rhode  Island,  and  the  late 
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survey  of  Simeon  Borden,  constitute  the  facts 
relied  on  by  the  complainant  as  proving  the 
mistake. 

Whatever  inaccuracy  may  be  detected  in  the 
latitude  or  longitude  of  the  station  of  Wood- 
ward and  Saffrey,  as  given  by  them,  or  in  the 
volume  of  water  of  the  streams  called  for,  the 
place  being  identified  will  control  other  calls. 
Streams  are  often  made  to  change  their  direc- 
tion by  the  improvements  of  the  country,  and 
their  volume  of  water  is  increased  or  dimin- 
ished by  the  same  cause. 

If  the  representations  made  by  the  commis- 
sioners of  Massachusetts  as  to  the  location  of 
Woodward  and  Saffrey's  station,  by  any  plausi- 
ble construction,  came  within  the  charter, 
there  was  no  mistake  of  fact  on  which  relief 
can  he  given.  To  sustain  the  allegation  of 
mistake,  it  must  be  made  to  appear  not  only 
that  the  station  was  not  within  the  charter,  but 
that  the  commissioners  of  Rhode  Island,  in 
1711  and  1718.  who  signed  the  agreements,  be- 
lieved it  to  be  within  three  miles  of  the  river, 
and  that  they  had  no  knowledge  of  a  fact,  as  to 
lie  true  location  of  it,  which  should  have  led  | 
them  to  make  inquiry  on  the  subject. 

From  the  notoriety  of  Woodward  and  Saf- 1 
frcy's  station  in  1711,  and  from  the  fact  that  < 
commissioners  of  Rhode  Island  met  Massachu-  j 
setts  commissioners  respecting  this  line,  at 
Wrentham,  in  November,  1709,  and  professed  , 
to  be  well  acquainted  with  Levcrett  s  line,  as 
appears  from  the  report  of  Cushing,  it  is  diffi- 
cult to  believe  that  they,  at  least,  were  not  ac- 
quainted with  Wrentham  Plain,  and  with  the 
station  there  established. 
638*]  This  dispute  is  between  two  sover- 
eign and  independent  States.  It  originated  in 
the  infancy  of  their  history,  when  the  question 
in  contest  was  of  little  importance.  And  for- 
tunately, steps  were  early  taken  to  settle  it,  in 
a  mode  honorable  and  just,  and  one  most  likely 
to  lead  to  a  satisfactory  result.  There  is  no  ob 
jection  to  the  joint  commission  in  this  case,  as 
to  their  authority,  capacity,  or  the  fairness  of 
their  proceeding.  An  innocent  mistake  is  all 
that  is  alleged  against  their  decision.  And  as 
has  been  shown,  this  mistake  is  not  clearly  es- 
tablished, either  in  the  construction  of  the 
charter,  or  as  to  the  location  of  the  Woodward 
and  Saffrey  station.  But  if  the  mistake  were 
admitted  as  broadly  and  fully  as  charged  in  the 
bill,  could  the  court  give  the  relief  asked  by 
the  complainant? 

In  1754,  William  Murray,  then  Attorney- 
General,  afterwards  Lord  Mansfield,  was  con- 
sulted by  Connecticut,  whether  the  agreement 
with  Massachusetts  respecting  their  common 
boundary,  in  1713,  would  be  set  aside  by  a 
commission  appointed  by  the  crown.  To 
which  Mr.  Murray  replied,  "  I  am  of  opinion, 
that  in  settling  the  above  mentioned  boundary, 
the  crown  will  not  disturb  the  settlement  by 
the  two  provinces  so  long  ago  as  1713.  I  ap- 
prehend his  majesty  will  confirm  their  agree- 
ment, which  of  itself  is  not  binding  on  the 
crown,  but  neither  province  should  be  suffered 
to  litigate  such  an  amicable  compromise  of 
doubtful  boundaries.  If  the  matter  was  open, 
the  same  construction  already  made  in  the  case 
of  Merrimack  River  must  be'put  upon  the  same 
words  in  the  same  charter  applied  to  Charles 
River.    As  to  Jack's  Brook,  it  is  impossible  to 
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say  whether  't  is  part  of  Charles  River,  without 
a  view,  at  least  without  an  exact  plan,  and 
knowing  how  it  has  been  reputed." 

From  the  settlement  referred  to  up  to  the 
time  this  opinion  was  given  by  Mr.  Murray, 
forty-one  years  only  had  elapsed.  And  if  that 
time  was  sufficient  to  protect  that  agreement, 
with  how  much  greater  force  does  the  principle 
apply  to  the  agreements  under  consideration, 
which  are  protected  by  the  lapse  of  more  than  a 
century  and  a  quarter.  More  than  two  centuries 
have  passed  since  Massachusetts  claimed  and 
took  possession  of  the  territory  up  to  the  line  es- 
tablished by  Woodward  and  Saffrey.  This  pos- 
session has  ever  since  been  steadily  maintained. 
under  an  assertion  of  right.  It  would  be  dial- 
cult  to  disturb  a  claim  thus  sanctioned  by 
time,  however  unfounded  it  might  have  been 
in  its  origin. 

The  possession  of  the  respondent  was  taken 
not  only  under  a  claim  of  right,  but  that  right 
in  the  most  solemn  form  has  been  admitted  by 
the  complainant  and  by  the  other  colonies  in- 
terested in  opposing  it.  Forty  years  elapsed 
before  a  mistake  was  alleged,  and  since  such 
allegation  was  made  nearly  a  century  has 
transpired.  If  in  the  agreements  there  was  a 
departure  from  the  strict  construction  of  the 
charter,  the  commissioners  of  Rhode  Island 
acted  within  their  powers,  for  they  were  au- 
thorized "  to  agree  and  settle  *the  line  [*639 
between  the  said  colonies  in  the  best  roannei 
they  can,  as  near  agreeable  to  the  royal  chartei 
as  in  honor  they  can  compromise  the  same. " 
Under  this  authority,  can  the  complainant  in- 
sist on  setting  aside  the  agreements,  because 
the  words  of  the  charter  were  not  strictly  ob- 
served? It  is  not  clear  that  the  calls  of  the 
charter  were  deviated  from  by  establishing  the 
station  of  Woodward  and  Saffrey.  But  if  in 
this  respect  there  was  a  deviation,  Rhode 
Island  was  not  the  less  bound,  for  its  commis- 
sioners were  authorized  to  compromise  the  dis- 
pute. Surely  this,  connected  with  the  lapse  of 
time,  must  remove  all  doubt  as  to  the  right  of 
the  respondent  under  the  agreements  of  1711 
and  1718.  No  human  transactions  are  unaf- 
fected by  time.  Its  influence  is  seen  on  all 
things  subject  to  change.  And  this  is  peculiar- 
ly the  case  in  regard  to  matters  which  rest  in 
memory,  and  which"  consequently  fade  with 
the  lapse  of  time,  and  fall  with  the  lives  of  in- 
dividuals. For  the  security  of  rights,  whether 
of  States  or  individuals,  long  possession  under 
a  claim  of  title  is  protected.  And  there  is  no 
controversy  in  which  this  great  principle  may 
be  involved  with  greater  justice  and  propriety 
than  in  a  case  of  disputed  boundary. 

The  State  of  Rhode  Island,  in  pursuing  this 
matter,  has  acted  in  good  faith,  and  under  a 
conviction  of  right.  Possessing  those  elements, 
in  an  eminent  degree,  which  constitute  moral 
and  intellectual  power,  it  has  perseveringly  and 
ably  submitted  its  case  for  a  final  decision. 

The  bill  must  be  dismmed. 

Mr.  Chief  Justice  Taney: 

This  case  came  before  the  court  in  1838,  up- 
on a  motion  to  dismiss  the  bill  for  want  of 
jurisdiction ;  and  that  question  was  then  very 
elaborately  argued  at  the  bar,  and  carefully 
considered  by  the  court.  Upon  that  argument, 
and  upon  full  consideration,  I  came  to  thecon- 
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elusion  thai,  the  court  bad  not  jurisdiction  over 
the  subject  matter  in  controversy,  and  my 
opinion  to  that  effect,  with  a  very  brief  state- 
ment of  the  principles  upon  which  it  was 
founded,  is  reported  in  12  Peters,  752;  where- 
in I  have  intimated,  that  at  the  final  bearing 
of  the  case  I  should  examine  more  fully  the 
grounds  upon  which  jurisdiction  was  asserted 
in  the  opinion  from  which  I  dissented. 

As  the  case  was  legally  in  court  under  this 
decision,  it  became  my  duty  from  time  to  time 
to  take  part  in  the  interlocutory  proceedings 
which  were  necessary  to  prepare  and  conduct 
the  case  to  final  hearing.  But,  after  many 
unavoidable  delays,  it  has  reached  that  point ; 
and  we  are  now  to  determine  whether  Rhode 
Island  is  in  this  court  entitled  to  the  relief  she 
asks  for.  Entertaining  upon  this  subject  the 
opinion  heretofore  expressed,  and  which  has 
been  confirmed  by  subsequent  reflection,  I 
think  she  is  not;  and  that  this  court  have  no 
constitutional  power  to  decide  the  question  in 
640*]  dispute  "between  the  States,  and  con- 
sequently that  the  bill  ought  to  be  dismissed. 

I  concur,  therefore,  in  the  decree  just  pro- 
nounced, and  as  I  do  not  dissent  from  the 
decree,  it  is  unnecessary  to  state  more  fully 
than  I  have  heretofore  done  my  objection  to 
the  doctrines  upon  which  jurisdiction  was 
maintained. 

Deciding  the  case,  so  far  as  I  am  concerned, 
upon  this  point,  I  of  course  express  no  opinion 
upon  the  merits  of  the  controversy;  and  have 
not  even  deemed  it  necessary  to  be  present  at 
the  elaborate  arguments  upon  the  evidence 
which  have  been  made  at  the  present  term. 
For  if  Rhode  Island  had  proved  herself  to  be 
justly  and  clearly  entitled  to  exercise  sover- 
eignty and  dominion  over  the  territory  in 
question,  and  the  people  who  inhabit  it,  yet 
my  judgment  must  still  have  been,  that  the 
bill  should  be  dismissed,  upon  the  ground  that 
this  court,  under  the  Constitution  of  the 
United  States,  have  not  the  power  to  try  such 
a  question  between  Slates,  or  redress  such  a 
wrong,  even  if  the  wrong  is  proved  to  have 
been  done. 

8.  C.  7  Pet.,  851 :  tl  Pet.,  288 :  12  Pet.,  657 ;  18  Pet., 
23 ;  14  Pet.,  210 ;  15  Pet.,  288. 


WILLIAM  HARDEMAN  AND  D.  HARDE- 
MAN, Plaintiffs  in  error, 

v. 

EDWARD   ANDERSON,    Defendant 

Practice — Supersedeas. 

Aftera  case  has  been  docketed  and  dismissed  un- 
der the  forty-third  rule  of  court,  and  the  plaintiff 
in  error  sues  out  Another  writ  of  error,  this  court 
will,  when  the  case  appears  to  require  it,  order  a 
mpersedew  to  stay  all  proceedings  pending-  the 
second  writ  of  error. 

The  tvpertedcas  is  issued  under  the  fourteenth 
section  of  the  Act  of  the  24th  of  September,  1783. 

THIS  was  a  writ  of  error  from  the  Circuit 
Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi. 

At  the  preceding  term  of  this  court,  name- 
ly, on  the  28th  of  February,  1845,  Mr.  Howard, 
on  behalf  of  the  defendant  in  error,  moved  for 
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leave  to  file  a  certificate  that  a  writ  of  error 
had  been  sued  out,  and  for  an  order  to  docket 
and  dismiss  the  case  under  (he  forty-third  role 
of  court. 

This  order  was  accordingly  passed,  and  at 
the  close  of  the  term,  no  record  having  bees 
filed  by  the  plaintiffs  in  error,  the  case  was 
dismissed. 

At  the  present  term,  Mr..  Crittenden,  counsel 
for  the  plaintiffs  in  error,  filed  the  following 
affidavit,  namely: 

"United    States   op    America,    Southern 

Distrit  of  Missisippi. 

"This  day  William  Hardeman  personally 
appeared  before  me,  commissioner.  &c..  for 
taking  affidavits  in  civil  cases.  &c.,  and  made 
oath,  that  sometime  during  the  last  summer, 
and  many  months,  *previous  to  the  ses-  [*641 
sion  of  the  present  term  of  the  Supreme  Court 
of  the  United  States,  he  applied  to  the  clerk  of 
the  Circuit  Court  of  the  United  Slates  for  the 
Southern  District  of  Mississippi,  to  know  what 
he  should  do  in  relation  to  the  record  in  the 
case  of  Edward  Anderson  against  the  said 
Hardeman  and  others,  on  a  writ  of  error  from 
said  Circuit  Court,  and  the  said  clerk  then  told 
this  affiant  that  he  would  prepare  and  send  up 
to  the  Supreme  Court  of  the  United  States  the 
transcript  of  the  record  in  said  cause,  and  that 
all  affiant  would  have  to  do  would  be  to  pro- 
cure sureties  for  costs  of  suit  in  the  Supreme 
Court.  Trusting  to  this,  and  fully  believing 
that  said  transcript  would  be  duly  sent  up  by 
the  clerk  to  the  Supreme  Court,  this  affiant 
applied  to  Daniel  W.  Dickenson,  a  member  of 
Congress,  and  amply  solvent,  to  become  his 
surety  for  the  costs  of  the  Supreme  Court, 
which  he  promised  to  do.  The  said  Dicken- 
son was  taken  sick,  and,  as  he  informed  affiant, 
had  written  to  Joseph  H.  Peyton  and  Mr. 
Rayner,  members  of  Congress,  to  become  the 
sureties  for  costs.  Affiant  has  been  informed 
this  day  for  the  first  time,  by  his  counsel  in  the 
Circuit  Court,  that  the  transcript  of  said  record 
had  not  been  forwarded  by  the  clerk  as  afore- 
said. Affiant  sends  the  same  accompanying 
this  affidavit,  and  prays  that  said  record  he 
filed  and  the  case  docketed,  and  if  said  soit  be 
dismissed,  that  the  same  be  set  aside,  the 
record  filed,  and  the  case  docketed. 

"  Will.  Hardemak." 

"  Sworn  to  and  subscribed  before  me  on  the 
26th  day  of  February,  A.  D.  1845. 

"  Thomas  Shackelford. 
"  United  States  Commissioner  of  Affidavit*. 

Ac.,  for  the  Southern  District  of  Mississippi" 

Mr.  Crittenden  thereupon  submitted  the  fol- 
lowing motion,  viz.: 

"  Hardeman  et  al.  \ 
e.  \ 

Anderson.  ) 

' '  This  case  was  depending  before  this  court 
at  its  last  term,  upon  writ  of  error  operating*! 
a  supersedeas,  and  was  then  dismissed  became 
the  record  was  not  filed.  The  cause  of  the 
failure  to  file  is  accounted  for  and  explained  in 
the  affidavit  now  submitted  to  the  court.  The 
affidavit  was  received  here  within  a  few  d»y» 
after  the  close  of  the  last  term,  and  too  late,  of 
course,  to  make  the  intended  motion  to  tet 
aside  the  dismission.    Since  then,  the  plaintiffi 
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have  sued  out  another  writ  of  error,  and  exe- 
cuted another  bond.  Ac,  but  this  not  operat- 
ing, per  se,  as  a  supersedeas,  the  plaintiffs  are 
exposed  to  execution  on  the  judgment  below ; 
they  therefore  move  the  court  for  a  superse- 
deas," &c. 

This  motion  was  sustained  by  Mr.  Critten- 
den, who  contended  that  the  plaintiffs  in  error 
had  used  all  reasonable  exertion  to  have  the 
record  brought  up  in  time,  and  referred  to  the 
case  of  Stockton  etal.  v.  Bishop  (2  Howard,  74.) 
642*]  *Mr.  Howard  opposed  the  motion. 
It  did  not  appear  that  all  reasonable  exertion 
bad  been  used  by  the  party.  The  judgment 
appealed  from  was  given  in  May.  1840,  and  the 
case  was  not  docketed  and  dismissed  until 
February,  1845.  In  the  mean  time,  the  plaint- 
iff in  error  appears  to  have  relied  upon  the 
clerk  of  the  court  below  to  send  the  record  up. 
The  effort  to  obtain  security  for  costs  was  verv 
faint.  If  such  reasons  are  allowed  to  be  suf- 
ficient to  re-instate  a  case  after  dismissal  un- 
der the  rule,  the  rule  itself  may  as  .well  be 
abolished.  Certainly,  a  court  which  passes  a 
rule  has  power  to  relax  it,  whenever  a  proper 
occasion  shall  offer.  But  this  motion  does  not 
apply  to  a  case  which  has  been  dismissed.  It 
is  not  to  re-instate  that  case,  but  it  is  to  call 
forth  the  power  of  the  court  in  another  case, 
upon  another  writ  of  error.  The  act  of  Con- 
gress divides  appeals  into  two  classes,  giving  to 
them  very  different  rights.  Where  the  party 
is  diligent,  and  prosecutes  his  writ  of  error 
without  delay,  the  law  gives  a  supersedeas. 
Rut  if  he  is  dilatory,  the  law  is  reluctant  to 
deprive  him  of  the  benefit  of  an  appeal,  but 
subjects  him  to  the  risk  of  an  execution.  Thus 
the  rights  of  creditor  and  debtor  are  both  pro- 
tected? But  in  order  to  prevent  a  vexatious 
and  lingering  suit,  and  to  supply  an  omission  in 
tbe  act,  a  rule  of  court  compels  the  appellant 
to  prosecute  his  suit  under  the  penalty  of  dis- 
missal by  an  application  from  the  appellee. 
The  appellant  has  his  choice,  either  to  prose- 
cute his  appeal  with  or  without  the  benefit  of 
a  supersedeas,  and  the  act  of  Congress  has 
made  a  clear  distinction  between  these  two 
modes.  But  the  present  motion  is  to  take  a 
case  out  of  one  of  these  classes,  and  put  it  in 
the  other. 

Tbe  case  of  Stockton  v.  Bishop  does  not  ap- 
ply, because  every  step  required  by  the  act  of 
Congress  was  taken  in  that  case;  and  this 
court  not  only  can,  but  ought  to,  protect  cases 
which  are  in  regular  progress  towards  it,  ac- 
cording to  all  forms  of  law. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court,  directing  the  following  order  to  be 
passed : 

Wh.  and  D.  Hardeman  and  W«.  P.  Per- 
kins, Plaintiffs  in  error,  v.  Edward 
Anderson. 

On  consideration  of  the  motion  made  in  this 
cause  on  a  prior  day  of  the  present  teim  of 
this  court,  to  wit,  on  Friday,  the  9th  instant, 
by  Mr.  Crittenden,  of  counsel  for  the  plaintiffs 
in  error,  for  a  writ  of  supersedeas  to  stay  exe- 
cution on  the  judgment  below  in  this  cause, 
and  of  the  arguments  of  counsel  thereupon 
had,  as  well  against  as  in  support  of  the 
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motion,  it  is  the  opinion  of  this  court  that  a 
supersedeas  should  be  allowed,  under  the  gen- 
eral powers  conferred  upon  this  court  by  the 
fourteenth  section  of  the  Act  of  the  24th  of 
September,  1789,  leaving  the  question, whether 
a  writ  of  error  will  lie  to  the  judgment  in  this 
case,  an  open  one.  Whereupon  *it  is  [*643 
now  here  considered  and  ordered  by  this  court, 
that  a  writ  of  supersedeas  be,  and  the  same  is 
hereby  awarded,  commanding  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi  to  stay  any 
execution  or  proceedings  on  the  judgment  of 
the  said  Circuit  Court  in  this  case  penning  this 
writ  of  error,  and  also  command  the  marshal 
of  the  United  States  for  the  said  district  that 
from  every  and  all  proceedings  on  execution  or 
in  any  wise  molesting  the  said  plaintiffs  in 
error  on  account  of  the  said*  judgment,  he  en- 
tirely surcease,  the  same  being  superseded. 
26th  January,  1846. 

Supersedeas. 

United  States  of  America,  set: 

The  President  of  the  United  States  of  Amer- 
ica to  the  Honorable  the  Judges  of  the 
Circuit  Court  of  the  United  States  for 
|  [seal.]  the  Southern  District  of  Mississippi, 
i  and  to  tbe  Marshal  of  the  United  States 

for  the  said  district,  greeting: 

Whereas,  lately,  in  the  said  Circuit  Court  be- 
fore you,  the  said  judges,  or  some  of  you,  in  a 
cause  lately  pending  in  said  court  between  Ed- 
:  ward  Anderson,  plaintiff,  and  William  Harde- 
man and  D.  Hardeman,  defendants,  a  judg- 
'  ment  was  rendered  by  the  said  Circuit  Court, 
at  the  May  Term,  1839.  of  said  court,  in  favor 
of  the  said  plaintiff,  and  against  the  said  de- 
fendants, for  the  sum  of  $8,293.45,  with  interest 
thereon  at  the  rate  of  eight  per  centum  per  an- 
num, together  with  costs  and  charges  of  suit, 
on  which  judgment  an  execution  of  fieri  facia* 
issued,  and  was  levied  by  the  marshal  of  said 
district  on  certain  property  of  said  defendants, 
which  property  was  left  in  the  hands  of  the  de- 
fendants upon  their  executing  a  forthcoming 
bond,  with  one  W.  P.  Perkins  as  security,  ana 
which  forthcoming  bond  was  returned  by  the 
said  marshal  to  the  said  Circuit  Court  at  the 
next  November  Term  thereof,  A.  D.  1839, 
"  Forfeited."  having  thereby,  according  to  the 
laws  of  Mississippi,  the  force  and  effect  of  a 
judgment  against  the  said  defendants  and  the 
saia  security  for  the  aforesaid  debt,  interest, 
and  costs,  and  upon  which  last  mentioned  judg- 
ment an  execution  of  fieri  facias  was  issued 
against  the  goods  and  chattels,  lands  and  tene- 
ments, of  the  said  William  Hardeman,  D. 
Hardeman,  and  W.  P.  Perkins,  for  the  amount 
of  the  said  judgment,  interest,  and  costs,  as 
aforesaid,  as  also  for  the  sum  of  $  183.81  addi- 
tional costs  subsequently  accruing;  upon  which 
execution  the  aforesaid  marshal  returned  that 
he  had  received  thereon  '  '$9, 125  in  Union  mon- 
ey, or  post  notes  of  the  Union  Bank,"  which 
said  return  of  the  marshal  last  aforesaid  the 
said  Circuit  Court,  at  a  subsequent  term,  to  wit, 
on  the  20th  of  May,  A.  D.  1840,  set  aside,  and 
awarded  an  alias  fieri  facias  on  the  judgment 
last  aforesaid.      Whereupon,  the   said  Wm. 
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644*]  Hardeman.  *D.  Hardeman,  and  W.  P. 
Perkins  sued  out  a  writ  of  error  in  due  form 
of  law  and  in  proper  time,  and  filed  their  bond 
in  error,  with  sufficient  security  approved  by 
one  of  the  judges  of  the  said  Circuit  Court,  so 
as  to  operate,  per  se,  as  a  supersedeas,  and  which 
said  writ  of  error  was  abated  and  quashed  by 
the  order  of  this  court  on  the  28th  day  of  Feb- 
ruary, A.  D.  1845,  by  virtue  of  the  forty-third 
rule  of  court,  in  consequence  of  the'  failure  of 
the  aforesaid  plaintiffs  in  error  to  file  a  tran- 
script of  the  record  of  the  case  with  the  clerk  of 
this  court.'  and  to  have  their  case  docketed,  in 
compliance  with  the  rules  of  court.  Where- 
upon, the  aforesaid  plaintiffs  in  error  sued  out 
another  writ  of  error  in  due  form  of  law,  filed 
their  bond  in  error  in  a  sum  double  the  amount 
of  the  aforesaid  judgment,  with  sufficient  secu- 
rity approved  by  one  of  the  judges  of  the 
aforesaid  Circuit  Court,  and  a  citation  having 
been  regularly  taken  out,  served  upon  the  de- 
fendant in  error,  and  duly  returned,  as  by  the 
inspection  of  the  transcript  of  the  record  of  the 
said  Circuit  Court,  which  was  brought  into  the 
Supreme  Court  of  the  United  States  by  virtue 
of  said  writ  of  error,  agreeably  to  the  act  of 
Congress  in  such  case  made  and  provided,  fully 
and  at  large  appears.  And  whereas,  in  the 
present  term  of  December,  in  the  year  of  our 
Lord  eighteen  hundred  and  forty-five,  it  is 
made  to  appear,  on  affidavit  to  the  said  Supreme 
Court  of  the  United  States,  that  the  failure  of 
the  aforesaid  plaintiffs  in  error  to  file  the  tran- 
script of  the  record  and  docketed  the  writ  of  er- 
ror first  aforesaid  mentioned,  and  which  oper- 
ated, per  se,  as  a  supersedeas,  was  not  owing  to 
any  neglect  or  fault  on  their  part,  but  wholly 
attributable  to  the  neglect  of  the  clerk  of  the 
said  Circuit  Court  to  make  out  in  due  time,  and 
as  requested  by  the  said  plaintiffs  in  error,  a 
transcript  of  the  record,  as  alleged  in  said  affi- 
davit, and  that  in  consequence  thereof  they  are 
exposed  to  an  execution  on  the  aforesaid  judg- 
ment. It  is  thereupon  now  here  ordered  by  this 
court,  that  a  writ  of  supersedeas  be,  and  the 
same  is  hereby  awarded,  to  be  directed  to  the 
aforesaid  marshal,  commanding  and  enjoining 
him  and  his  deputies  to  stay  any  and  all  pro- 
ceedings upon  any  execution  which  may  have 
been  issued  on  the  aforesaid  judgment  of  the 
said  Circuit  Court  in  said  case,  and  which  has 
or  may  come  to  his  hands,  and  that  he  return 
any  such  execution  with  the  writ  of  supersedeas 
to  the  said  Circuit  Court,  and  that  the  judges 
of  the  said  Circuit  Court  cause  any  such  writ 
of  execution  to  be  stayed,  and  to  stay  any  exe- 
cution or  further  proceedings  of  every  kind  and 
character  on  the  judgment  of  the  said  Circuit 
Court  in  this  case,  pending  the  aforesaid  writ  of 
error  in  this  court. 

You,  therefore,  the  Marshal  of  the  United 
States  for  the  Southern  District  of  Mississippi, 
are  hereby  commanded,  that  from  every  and  all 
proceedings  on  any  execution  on  the  aforesaid 
judgment,  or  in  any  wise  molesting  the  said  de- 
fendants on  the  account  aforesaid,  you  entirely 
surcease,  as  being  superseded,  and  that  you  do 
645*]  'forthwith  return  any  such  execution 
in  your  hands,  together  with  this  supersedeas, 
to  the  said  Circuit  Court,  as  you  will  answer 
the  contrary  at  your  peril.  And  you,  the  judges 
of  the  said  Circuit  Court,  are  hereby  commanded 
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|  to  stay  any  execution  which  may  have  issued 
as  aforesaid,  and  to  stay  any  execution  or 
further  proceedings  on  the  aforesaid  judgment 
of  the  said  Circuit  Court  in  this  case,  pending 
the  writ  of  error  last  aforesaid  in  this  court. 

Witness  the  Honorable  Roger  B.  Tajtbt, 

Chief  Justice  of  said  Supreme  Conn. 

this  27th  day  of  January,  in  the  year  of 

j  our  Lord  one  thousand  eight  hundred 

and  forty-six. 

Wm.  Thok.  Carroll. 
Clerk  of  the  Supreme  Court  of  Uk 
United  States. 


Cited— 11  How..  296:  16  How..  148:  5  Wall.,  MO;  10 
Wall.,  292;  12  Wall.,  100. 


ROBERT  HOLLIDAY  et  al., 

t. 
JOSEPH  N.  BATSON  kt  al. 


In  order  to  entitle  a  party  to  hare  a  case  docketed 
and  dismissed,  under  the  forty-third  rule  of  court, 
the  certificate  of  the  clerk  of  the  court  below  mo« 
set  forth  an  accurate  titling  of  the  i 


MR.  BARTON  having  filed  and  read  in  open 
court  a  certificate  in  writing,  in  the  fo) 
lowing  words  and  figures,  to  wit: 

"  Clerk's  Office,  Circuit  Court.  United  State.  Stli 
Circuit,  and  Eastern  District  of  Louisiana. 

"Robert  Holliday  et  al.  t>.  Joseph  X. 
Batson  et  al. 

"In  the  above  entitled  cause,  I  certify  that  a 
final  judgment  was  rendered  in  the  Circuit 
Court  of  the  United  States  for  the  »th  (now  5th) 
Circuit  and  Eastern  District  of  Louisiana,  on 
the  twentieth  day  of  January,  eighteen  hundred 
and  forty-one,  and  that  a  writ  of  error  was  taken 
by  the  defendants,  returnable  to  the  January 
Term,  1842,  of  the  Supreme  Court  of  the  United 
States. 

"Witness  my  hand,  and  the  seal  of  aid 
court,  at  New  Orleans,  this  4th  February, 
1845, 

[seal.]  "Dtjxcan  N.  Heskes.  Clerk." 

and  moved  the  court  to  docket  and  dismiss  thr 
said  writ  of  error,  under  the  forty-third  role  of 
court.  It  is  thereupon  now  here  considered 
and  ordered  by  the  court,  that  the  said  moti™ 
be.  and  the  same  is  hereby  overruled,  the  UtKn? 
of  the  case  in  the  said  certificate  being  too  vajrur 
and  uncertain. 

Per  Mr.  Chief  Justice  Taskt. 

The  above  motion  was  made  and  overruled 
at  the  preceding  'term.  At  the  present  [*646 
term,  a  certificate  was  filed,  with  •  proper 
titling,  and,  on  motion  of  Mr.  Sustis,  the  cae 
was  docketed  and  dismissed. 


Oted-12  How.,  82 ;  U  Wall.,  «. 
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JAMES  G.  WIL80N,  Plaintiff, 

«. 

LEWIS  ROUSSEAU  et  al.  Defendants. 

Patent* — Aft  of  1SS6  authorize*  extension  of 
letters  patent  to  administrator  of  deceased 
patentee  who  had,  in  his  lifetime,  disposed  of 
his  entire  interest— assignee  entitled  to  continue 
to  use  article — not  to  sell — covenants  for  im- 
provements— Commissioner  of  Patents,  powers 
of —surrender  for  defects — re-issue. 

The  eighteenth  section  of  the  Patent  Act  of  1838 
authorized  the  extension  of  a  patent,  on  the  appli- 
cation of  the  executor  or  administrator  of  a  de- 
mised patentee. 

Such  an  extension  does  not  Inure  to  the  benefit 
of  assignees  under  the  original  patent,  but  to  the 
benefit  of  the  administrator  (when  granted  to  an 
administrator),  in  his  capacity  as  such.  But  those 
assignees  who  were  in  the  use  of  the  patented 
machine  at  the  time  of  the  renewal  have  still  a  right 
to  use  It. 

The  extension  Could  be  applied  for  and  obtained 
by  the  administrator,  although  the  original  pat- 
entee had.  In  his  lifetime,  disposed  of  all  his  In- 
terest in  the  then  existing  patent.  Such  sale  did 
not  carry  anything  beyond  the  term  of  the  original ' 
patent. 

A  covenant  by  the  patentee,  made  prior  to  the 
law  authorizing  extensions,  that  the  covenantee 
should  have  the  benefit  of  any  improvement  in  the 
machinery,  or  alteration  or  renewal  of  the  patent, 
did  not  include  the  extension  by  an  administrator, 
under  the  Act  of  188ft.  It  must  be  construed  to  in- 
clude only  renewals  obtained  upon  the  surrender 
of  a  patent  on  account  of  a  defective  specification. 
Parties  to  contracts  look  to  established  and  general 
laws,  and  not  to  special  acts  of  Congress. 

A  plaintiff,  therefore,  who  claims  under  an  as- 
signment from  the  administrator,  can  maintain  a 
suit  against  a  person  whololalms  under  the  cove- 
nant. 

An  assignee  of  an  exclusive  right  to  use  two 
machines  within  a  particular  district  can  maintain 
an  action  for  an  infringement  of  the  patent  within 
that  district,  even  against  the  patentee. 

In  the  case  of  Woodworth's  planing  machine,  the 
patent  granted  to  the  administrator  was  founded 
upon  a  sufficient  specification  and  proper  drawings, 
and  is  valid. 

The  decision  of  the  Board  of  Commissioners,  to 
whom  the  question  of  renewal  is  referred,  by  the 
Act  of  1836,  is  not  conclusive  upon  the  question  of 
their  Jurisdiction  to  act  in  a  given  case. 

Thccoiimissionerof  patents  can  lawfully  receive 
a  surrender  of  letters  patent  for  a  defective  specifi- 
cation, and  issue  new  letters  patent  upon  an  amend- 
ed specification,  after  the  expiration  of  the  term 
for  which  the  original  patent  was  granted  and 
pending  the  existence  of  un  extended  term  of  seven 
years.  Such  surrender  and  renewal  may  be  made 
at  any  time  during  such  extended  term. 

THIS  case,  and  the  three  subsequent  ones, 
namely,  Wilson  v.  Turner.  tHmpson  et  at.  v. 
Wilson,  and    Woodworth  A  Bunn  v.    Wilson, 


were  argued  together,  being  known  as  the  patent 
cases.1  Many  of  the  points  of  law  involved 
were  common  to  rhem  all,  and  those  which 
were  fully  argued  in  the  first  case  which 
came  up  were  but  incidentally  touched  in  the 
discussion  of  the  subsequent  cases.  They  all 
'related  to  the  rights  which  were  de-  [*<$47 
rived  under  a  patent  for  a  plaining  machine, 
taken  out  by  Woodworth,  and  renewed  and 
extended  by  his  administrators.  The  validity 
of  the  original  patent  was  questioned  only  in 
one  case,  namely,  that  which  came  from  Ken- 
tucky, which  was  the  last  argued.  There  were 
four  cases  in  all,  namely,  one  from  New  York, 
one  from  Maryland,  one  from  Louisiana,  and 
one  from  Kentucky.  In  the  course  of  the  argu- 
ment, counsel  referred  indiscriminately  to  the 
four  records,  as  some  documents  were  in  one 
which  were  not  to  be  found  in  another. 

The  cases  will  be  taken  up  and  reported 
seriatim,  and  the  documents  which  are  cited  in 
the  first  will  not  be  repeated  in  the  others. 

The  first  in  order  was  the  case  from  New 
York,  the  titling  of  which  is  given  at  the  head 
of  this  report. 

It  came  up  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New 
York,  on  a  certificate  of  division  in  opinion. 

On  the  26th  of  November,  1828,  William 
Woodworth  presented  the  following  petition : 

"  To  the  Honorable  Henry  Clay,  Secretary  of 

State  of  the  United  States. 
"The  petition  of  William  Woodworth,  of  the 
city  of  Hudson,  in  the  County  of  Columbia 
and  State  of  New  York,  respectfully  rep- 
resents: 

"  That  your  petitioner  has  in  veiled  a  new 
and  improved  method  of  planing,  tonguing. 
grooving,  and  cutting  into  mouldings,  or  either, 
plank,  boards,  or  any  other  material,  and  for 
reducing  the  same  to  an  equal  width  and  thick- 
ness; and  also  for  facing  and  dressing  brick, 
and  cutting  mouldings  on,  or  facing,  metallic, 
mineral,  or  other  substances,  not  Known  or 
used  before  the  application  by  him,  the  advan- 
tages of  which  he  is  desirous  of  securing  to 
himself  and  his  legal  representatives.  He  there- 
fore prays  that  letters  patent  of  the  United 

1.— The  reporter  intended  to  publish  the  argu- 
ments of  counsel  in  these  patent  cases  in  extent™, 
and  with  that  view  applied  for  and  obtained  from 
many  of  the  counsel  their  arguments  prepared  by 
themselves ;  but  circumstances  beyond  his  control 
prevent  him  from  executing  this  purpose.  He  re- 
turns his  thanks  to  those  gentlemen  who  so  kindly 
furnished  him  with  their  arguments,  and  regrets 
that  his  original  design  has  been  frustrated. 


Notb.— Patents,  when  asstynee  map  sue  for  In- 
fringement when  patentee  must  me ;  when  they  must 
Mn  in  rainy. 

An  assignee  of  an  invention,  under  an  assign- 
ment made  before  patent  issued,  may  maintain  an 
action  in  hisown  name  for  an  infringement.  Gay- 
ler  v.  Wilder,  10  How.,  «7. 

An  exclusive  right  of  action  exists  in  favor  of  a 
sole  assignee  of  a  patvut  only  In  two  coses,  namely: 
where  he  acquires  by  assignment  the  whole  inter- 
est In  the  patent,  or,  by  a  grant  or  conveyance,  the 
whole  Interest  withlu  some  particular  district  or 
territory.  Muydam  v.  Day,  2  Ulatchf.,  20;  Tyler  v. 
Tuel,  «Cranoh.  324;  Rlanchardv.  Eldrldge.  1  Wall., 
J  un.,  C.  C,  U37 ;  Hill  v.  Wbilcomb,  S  Pat.Off .  Oaz.,430. 

The  assignees  of  au  exclusive  right  In  a  patent 
are  the  proper  persons  to  maintain  an  action  for  a 
violation  of  such  right.  Washburn  v.  Oould.  8 
8tory  C.C.,  122:  I  West.  Law  J.,  Wf>;T  Law  Bep., 
SIS, 

HOWABD  4. 


Assignees  of  a  patent,  though  their  title  accrues 
by  several  deeds,  may  all  join  as  owners  of  the  title 
in  an  action  to  recover  damages  for  an  Infringe- 
ment of  the  patent.  Stein  v.  Goddard,  1  McAU.,  82. 

Dnder  the  patent  laws  of  the  United  States  an 
assignee  of  a  patent  must  be  regarded  as  acquir- 
ing bis  title  to  It  with  a  right  of  action  in  bis  own 
name  only  by  force  of  the  statute.  Suydam  v. 
Day,  2  Blatchf..  20. 

The  patentee  is  entitled  to  recover  for  a  viola- 
tion of  his  patent,  no  matter  what  private  agree- 
ment subsists  between  bim  and  any  other  one,  as 
to  his  interest  in  his  Invention,  unless  be  has  made 
a  legal  assignment  and  transfer  of  his  Interest  in 
the  invention.    Park  v.  Little,  3  Wash.  C.  C,  196. 

An  assignor  who  retains  an  interest  In  a  patent 
may  be  Joined  as  a  party  plaintiff  with  au  assignee 
of  the  exclusive  Interest  lnaoertain  territory  in 
which  such  assignor  has  no  Interest,  in  a  bill  for 
an  inj  unction  to  restrain  the  violation  of  the  patent 
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States  may  be  issued,  granting  unto  your  peti- 
tioner, his  heirs,  administrators,  or  assigns,  the 
full  and  exclusive  right  of  making,  construct- 
ing, using,  and  vending  to  others  to  be  used, 
his  aforesaid  new  and  improved  method,  agree- 
ably to  the  acts  of  Congress  in  such  case  made 
and  provided ;  your  petitioner  having  paid 
thirty  dollars  into  the  Treasury  of  the  United 
States,  and  complied  with  the  other  provisions 
of  the  said  acts. 

"  William  Woodworth. 
"  November  26th,  1828." 

On  the  4lh  of  December.  1828,  Woodworth 
executed  to  James  Strong  the  following  assign- 
ment: 

'  ■  Whereas  I,  William  Woodworth,  of  the 
city  of  Hudson,  in  the  State  of  New  York, 
heretofore,  to  wit,  on  the  13th  day  of  Septem- 
648*]  ber,  *1828,  assigned  and  transferred, 
for  a  legal  and  valuable  consideration,  the  one 
equal  half  of  all  my  right,  title,  claim,  and  in- 
terest in  and  to  the  invention  or  improvement 
mentioned  and  intended  in  the  foregoing  peti- 
tion, oath,  and  specification,  to  James  Strong, 
of  the  city  of  Hudson. 

"And  whereas,  also,  the  subjoined  assign- 
ment is  intended  only  to  convey  and  assign  the 
same  interest  transferred  and  assigned  in  the 
assignment  of  the  18th  of  September  above 
mentioned,  without  any  prejudice  to  my  one 
equal  half  part  of  said  invention  or  improve- 
ment, which  is  expressly  reserved  to  myself  and 
my  legal  representatives. 

"  Now,  know  all  men,  that  I,  the  said  Will- 
iam Woodworth,  for  and  in  consideration  of 
the  sum  of  ten  dollars,  and  other  valuable  con- 
siderations me  moving,  have,  and  do  hereby, 
for  myself  and  legal  representatives,  give,  as- 
sign, transfer,  and  assure  to  the  said  James 
Strong  and  his  legal  representatives  the  one  full 
and  equal  half  of  all  my  right,  title,  interest,  and 
claim  in  and  to  my  new  and  improved  method 
of  planing,  tonguing,  grooving,  and  cutting 
into  mouldings,  either  plank,  ooards,  or  any 
other  material,  and  for  reducing  the  same  to  an 
equal  width  and  thickness,  and  also  for  facing 
and  dressing  brick,  and  cutting  mouldings  on, 
or  facing,  metallic,  mineral,  or  other  substances, 
mentioned  and  intended  lo  be  secured  by  the 
foregoing  petition,  oath,  and  specification,  to- 
gether with  all  the  privileges  and  immunities, 
us  fully  and  absolutely  as  I  do  or  shall  enjoy 
or  possess  the  same;  to  have  and  to  hold  and 
enjoy  the  same,  to  the  said  James  Strong,  and 
his  legal  representatives,  do  or  may. 

"  In  witness  whereof,  I  have  hereunto  set 


my  hand  and  seal,  the  4th  day  of  December, 
1828.  William  Woodworth.  [seal.] 

"  Witnesses : 

"  Henry  Everts, 

"  David  Olbason." 

On  the  6th  of  December,  1828,  Woodworth 
took  the  following  oath: 
"  State  of  New  York,  Rensselaer  County,  at: 

"  On  this  6th  day  of  December,  A.  D.  1828, 
before  the  subscriber,  a  justice  of  the  peace  in 
and  for  the  County  of  Rensselaer  aforesaid, 
personally  appeared  the  aforesaid  William 
Woodworth,  and  made  solemn  oath,  according 
to  law,  that  he  verily  believes  himself  to  be  the 
true  and  original  inventor  of  the  new  and  im- 
proved method,  above  described  and  specified; 
for  planing,  tonguing,  grooving,  and  cutting 
into  mouldings,  or  either,  plank, hoards,  orany 
other  material,  and  for  reducing  the  same  to  an 
equal  width  and  thickness;  and  also  for  facing 
and  dressing  brick,  *and  cuttting  [*649 
mouldings  on,  or  facing,  metallic,  mineral,  or 
other  substances;  and  that  he  is  a  citizen  of  the 
United  States. 

"  John  Thomas,  Justice  of  the  Peace." 

The  above  documents  appear  to  be  recorded 
in  the  third  volume  of  Transfers  of  Patent 
Rights,  pages  155,  156,  in  the  patent  office  of 
the  United  States. 

On  the  27th  of  December,  1828,  a  patent  was 
issued  as  follows: 

•'  LOUT*  Patent  to  W.  Woodworth. 

"  The  United  States  of  America  to  all  to  whom 

these  letters  patent  shall  come: 

"  Whereas  William  Woodworth,  a  citizen  of 
the  United  States,  bath  alleged  that  he  has  in- 
vented a  new  and  useful  improvement  in  the 
method  of  planing,  tonguing,  grooving,  and 
cutting  into  mouldings,  or  either,  plank,  boards, 
or  any  other  material,  and  for  reducing  the 
same  to  an  equal  width  and  thickness;  ana  also 
for  facing  and  dressing  brick,  and  cutting 
mouldings  on,  or  facing,  metallic,  mineral,  or 
other  substances,  which  improvements,  he 
states,  have  not  been  known  or  used  before  his 
application;  hath  made  oath  that  he  does  verily 
believe  that  he  is  the  true  in  venter  or  discoverer 
of  the  said  improvement;  hath  paid  into  the 
Treasury  of  the  United  States  the  sum  of  thirty 
dollars,  delivered  a  receipt  for  the  same,  and 
presented  a  petition  to  the  Secretary  of  Stale, 
signifying  a  desire  of  obtaining  an  exclusive 
property  in  the  said  improvements,  and  pray- 
ing that  a  patent  may  be  granted  for  that  pur- 
pose. These  are,  therefore,  to  grant,  according 


Id  that  territory.  Woodworth  v.  Wilson,  4  How., 
712 ;  Brooks  v.  Blckncll,  3  McLean,  250;  1  West  Law 
J.,  150;  Wblttemore  v.  Cutter,  1  GalL,  428. 

A  patentee  may  reserve  to  himself  tbe  right  to 
prosecute  for  piracies  within  the  particular  district 
where  the  right  of  use  is  conveyed.  But  If  he  aft- 
erwards assign  all  his  right  to  such  district,  the 
owner  of  the  patent  may  sue.  It  would  be  unrea- 
sonable under  the  circumstances  to  call  upon  tbe 
Siitentee  to  prosecute.  Bicknell  v.  Tood,  5  McLean, 
Ml. 

A  patentee  may  maintain  a  suit  at  law  upon  a 
patent,  in  bis  own  name,  although  be  is  uader  a 
contract  to  assign  it  to  others.  If  it  has  not  been  exe- 
cuted. Wheeler  v.  McCormlck,  2  Pat.  Off.  Gaz.,  892. 

But  equity  regards  that  as  already  done  which 
the  put  emeu  lias  agreed  to  do,  and  requires  the  pro- 
I  >osed  assignees  to  be  made  purties  to  a  bill  in  chan- 
cery brought  against  Infringers.  Wheeler  v.  Mo- 
Cormiok,  2  Fat.  OS,  Gaz.,  <M£ 
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If  the  other  parties  to  such  contract  release  to 
tbe  patentee  all  their  interest  in  the  patent,  the 
latter  may  sue  in  his  own  name  for  su  biequent  but 
not  prior  infringements.  And  if  patentee  sent  «wi 
assigns  the  patents  he  cannot  recover  damages  for 
subsequent  infringements,    /bid. 

The  assignee  of  an  exclusive  right  to  use  but  not 
to  make  the  thing  patented,  within  specified  terri- 
tory, may  maintain  an  action  against  an  infringer 
in  his  own  name.  Chambers  v.  Smith,  5  Fish.  Pat- 
Cas.,  12. 

One  who  Is  only  a  licensee  cannot  sue  in  equity  la 
bis  own  name,  but  must  join  with  him  the  owner 
of  the  legal  title  as  plaintiff.  Nelson  v.  McMann, 
16  Pat.  Off.  Gaz..  7«1. 

No  person  who  is  not  the  patentee  or  such  as  as- 
signee or  grantee  as  tbe  statute  points  out,  can 
bring  a  suit  for  profits  or  infringement.  Gordon 
v.  Anthony,  16  Pat.  Off.  Gaz,  lift. 
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to  law,  to  the  said  William  Woodworth,  his 
heirs,  administrators,  or  assigns,  for  the  term 
of  fourteen  years  from  the  27lh  of  December, 
1828,  the  full  and  exclusive  right  and  liberty  of 
making,  constructing,   using,  and  vending  to 
others  to  be  used,  the  said  improvement,  a 
description  whereof  is  given  in  the  words  of 
the  said  William  Woodworth  himself,  in  the 
schedule  hereto  annexed,  and  is  made  a  part  of 
these  presents. 
"In  testimony  whereof,  I  have  caused  these 
letters  to  be  made  patent,  and  the  seal 
of  the  United  States  to  be  hereunto  af- 
fixed.   Given  under  my  hand,  at  the 
[l.  s.]    city  of  Washington,  this  27th  day  of 
December,  in  the  year  of  our  Lord 
1828,  and  of  the  independence  of  the 
United  States  of  America  the  fifty-third. 
(Signed)  "J.  Q.  Adams. 

"By  the  President. 

(Signed)     "  H.  Clay,  Secretary  of  State. " 
Certificate  of  Wm.    Wirt,  Attorney -General  of 

the  United  State*. 
"City  of  Washington,  to  wit: 

"  I  do  hereby  certify  that  the  foregoing  let- 
650*]  tere  patent  were  delivered  *to  me  on 
the  27th  day  of  December,  in  the  year  of  our 
Lord  1828,  to  be  examined;  that  I  have  exam- 
ined the  same,  and  find  them  conformable  to 
law;  and  I  do  hereby  return  the  same  to  the 
Secretary  of  State,  within  fifteen  days  from  the 
date  aforesaid,  to  wit,  on  this  27th  day  of  De- 
cember, in  the  year  aforesaid. 

"  Wm.  Wirt, 
"  Attorney-General  of  the  United  States." 
Schedule. 

"The  schedule  referred  to  in  these  letters 
patent,  and  making  part  of  the  same,  contain- 
ing a  description,  in  the  words  of  the  said  Will- 
iam Woodworth  himself,  of  his  improvement 
in  the  method  of  planing,  tonguing,  grooving, 
and  cutting  into  mouldings,  or  either,  plank, 
boards,  or  any  other  material,  and  for  reduc- 
ing the  same  to  an  equal  width  and  thickness; 
and  also  for  facing  and  dressing  brick,  and  cut- 
ting mouldings  on,  or  facing,  metallic,  min- 
eral, or  other  substances. 

"  The  plank,  boards,  or  other  material,  be- 
ing reduced  to  a  width  by  circular  saws  or 
friction-wheels,  as  the  case  may  be,  is  then 
placed  on  a  carriage,  resting  on  a  platform, 
with  a  rotary  cutting-wheel  in  the  centre, 
either  horizontal  or  vertical.  The  heads  or 
circular  plates,  fixed  to  an  axis,  may  have  one 
of  the  heads  movable,  to  accommodate  any 
length  of  knife  required.  The  knife  fitted  to 
the  head  with  screws  or  bolts,  or  the  knives  or 
cutters  for  moulding  fitted  by  screws  or  bolts 
to  logs,  connecting  the  heads  of  the  cylinder, 
and  forming  with  the  edges  of  the  knives  or 
cutlers  a  cylinder.  The  knives  may  be  placed 
in  a  line  with  the  axis  of  the  cylinder,  or  diag- 
onally. The  plank,  or  other  material  resting 
on  the  carriage,  may  be  set  so  as  to  reduce  it  to 
any  thickness  required;  and  the  carriage,  mov- 
ing by  a  rack  and  pinion,  or  rollers,  or  any 
lateral  motion,  to  the  edge  of  the  knives  or 
cutters  on  the  periphery  of  the  cylinder  or 
wheel,  reduces  it  to  any  given  thickness. 
After  passing  the  planing  ana  reducing-wheel, 
it  then  approaches,  if  required,  two  revolving 
cutter-wheels,  one  for  cutting  the  groove,  and 
Howabd  4. 


the  other  for  cutting  the  rabbets  that  form  the 
tongue;  one  wheel  Is  placed  directly  over  the 
other,  and  the  lateral  motion  moving  the  plank, 
or  other  material,  between  the  grooving  and 
rabbeting  wheels,  so  that  one  edge  has  a  groove 
cut  the  whole  length,  and  the  other  edge  a 
rabbet  cut  on  each  side,  leaving  a  tongue  to 
match  the  groove.  The  groovjng-whecl  is  a 
circular  plate  fixed  on  an  axis,  with  a  number 
of  cutters  attached  to  it  to  project  beyond  the 
periphery  of  the  plate,  so  that  when  put  in  mo- 
tion it  will  perform  a  deep  cut  or  groove,  par- 
allel with  the  face  of  the  plank  or  other  mate- 
rial. The  rabbeting-wheel,  also  of  similar 
form,  having  a  number  of  cutters  on  each  side 
of  the  plate,  projecting  like  those  on  the  groov- 
ing-wheel,  cuts  the  rabbet  on  the  side  of  the 
edge  of  the  plank,  and  leaves  the  tongue  or 
match  for  the  'groove.  By  placing  the  [*65 1 
planing-wheel  axis  and  cutter-knives  vertical, 
the  same  wheel  will  plane  two  planks  or  other 
material  in  the  same  time  of  one,  by  moving 
the  plank  or  other  material  opposite  ways,  and 
parallel  with  each  other  against  the  periphery 
of  the  planing  or  moulding- wheel.  The  groove 
and  tongue  may  be  cut  in  the  plank  or  other 
material  at  the  same  time,  by  adding  a  groov- 
ing and  rabbeting-wheel. 

"  Said  William  Woodworth  does  not  claim 
the  invention  of  circular  saws  or  cutter- wheels, 
knowing  they  have  long  been  in  use;  but  ho 
claims  as  his  invention  the  improvement  and 
application  of  cutter  or  planing-wheels  to 
planing  boards,  plank,  timber,  or  other  mate- 
rial; also  his  improved  method  of  cutters  for 
grooving  and  tonguing,  and  cutting  mouldings 
on  wood,  stone,  iron,  metal,  or  other  material, 
and  also  for  facing  and  dressing  brick;  as  all 
the  wheels  may  be  used  single  and  separately 
for  moulding,  or  any  other  purpose  before  in- 
dicated. He  also  claims,'  as  his  improved 
method,  the  application  of  circular  saws  for 
reducing  floor-plank,  and  other  materials,  to  a 
width. 

"Dated  Troy,  December 4th,  1828. 

"  William  Woodworth. 

"  Henry    Everts,   i  ,„..  „ 

"D.S    Glbason,*  I  Witnesses." 

On  the  25th  of  April,  1820,  one  Uri  Emmons 
obtained  a  patent  for  a  new  and  useful  im- 
provement in  the  mode  of  planing  floor-plank, 
and  grooving,  and  tonguing,  and  straightening 
the  edges  of  the  same,  planing  boards,  straight- 
ening and  planing  square  timber,  i&c,  by  ma- 
chinery, at  one  operation,  called  the  cylindric- 
al planing  machine.  The  said  letters  patent, 
and  specification  attached  thereto,  being  in  the 
following  words  and  figures: 

Uri  Emmons's  Patent. 

"  United  States  of  America  to  all  to  whom  these 

letters  patent  shall  come: 

"Whereas,  Uri  Emmons,  a  citizen  of  the 
United  States,  hath  alleged  that  he  has  in- 
vented a  new  and  useful  improvement  in  the 
mode  of  planing  floor-plank  and  grooving  and 
tonguing  the  edges  of  the  same,  planing 
boards,  straightening  and  planing  square  tim- 
ber, &c.,  by  machinery,  at  one  operation, 
called  '  the  cylindrical  planing  machine,' 
which  improvement  he  states  has  not  been 
known  or  used  before  his  application,  hath 
made  oath  that  he  does  verily  believe  that  he  is 
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the  true  inventor  or  discoverer  of  the  said  im- 
provement, bath  paid  into  the  Treasury  of  the 
United  States  the  sum  of  thirty  dollars,  deliv- 
ered a  receipt  for  the  same,  and  presented  a  pe- 
tition to  the  Secretary  of  State,  signifying  a  de- 
sire of  obtaining  an  exclusive  property  in  the 
said  improvement,  and  praying  that  a  patent 
may  be  granted  for  that  purpose  These  are 
therefore  to  grant,  according  to  law,  to  the 
652*]  said  Uri  Emmons,  his  'heirs,  adminis- 
trators or  assigns,  for  the  term  of  fourteen 
years  from  the  twenty-fifth  day  of  April,  one 
thousand  eight  hundred  and  twenty-nine,  the 
full  and  exclusive  right  and  liberty  of  making, 
constructing,  using,  and  vending  to  others  to 
be  used,  the  said  improvement,  a  description 
whereof  is  given,  in  the  words  of  the  said  Uri 
Emmons  himself,  in  schedule 'hereto  annexed, 
and  is  made  a  part  of  these  presents. 

"  In  testimony  whereof,  1  have  caused  these 
letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

"  Given  under  my  hand,  at  the  city  of  Wash- 
ington, this  twenty-fifth  day  or  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-nine,  and  of  the  independence  of 
the  United  States  of  America  the  fifty-third. 

[heal.]      (Signed)      "Andrew  Jackson. 

'•  By  the  President. 

(Signed)        "  M.  Van  Bitren.'" 

"  City  of  Washington,  to  wit: 

"  I  do  hereby  certify  that  the  foregoing  let- 
ters patent  were  delivered  to  me  on  the  twenty- 
fifth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-nine,  to  be 
examined;  that  I  have  examined  the  same,  and 
find  them  conformable  to  law;  and  I  do  here- 
by return  the  same  to  the  Secretary  of  State, 
within  fifteen  days.from  the  date  aforesaid,  to 
wit,  on  the  twenty-fifth  day  of  April,  in  the 
year  aforesaid. 
(Signed)       "  J.  Macphbrson  Berrien, 
"  Attorney-General  of  the  United  Slates." 
Schedule. 

"The  schedule  referred  to  in  these  letters 
patent,  and  making  part  of  the  same,  contain- 
ing a  description,  in  the  words  of  the  said  Uri 
Emmons  himself,  of  his  improvement  in  the 
mode  of  planing  floor-plank,  and  grooving, 
and  tonguing,  and  straightening  the  edges  of 
the  same,  planing  boards,  straightening  and 
planing  square  timber,  &c.,  by  machinery,  at 
one  operation,  called  the  cylindrical  planing 
machine. 

"  The  machinery  for  the  improvement  con- 
sists— 

"1st.  Of  a  frame  of  wood  or  metal. 

"2d.  Of  the  gear  and  fixtures  combined  and 
connected  together  for  the  above  named  oper- 
ation, the  principle  of  which  consists  in  run- 
ning the  plank,  boards,  or  timber  over,  under, 
or  at  the  sides  of  a  cylinder  of  wood  or  metal, 
on  which  knives  are  placed,  straight  or  spiral, 
with  their  edges  exactly  corresponding  with 
each  other,  having  from  two  to  twelve  Knives 
or  edges;  also  burrs  or  saws,  similar  to  those 
used  for  cutting  teeth  in  brass  wheels,  to 
groove  and  tongue  the  edge  of  the  boards  or 
plank  as  they  pass  through  between  rollers,  or 
on  a  carriage,  by  the  surface  of  the  cylinder. 
653*]  *The  shape,  form,  and  construction  of 
the  above  principle  may  be  varied  in  shape  and 
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position,  dimensions,  &c. ,  still  the  same  is  gob- 
stance — the  same  principle  producing  the  same 
effect.  I  have,  by  experimental  operation, 
found  that  the  following  mode  in  form  is  the 
best: 

"1st.  A  frame  composed  of  two  pieces  of 
timber,  from  twelve  to  eighteen  feet  long,  about 
six  by  ten  inches  broad,  placed  about  fifteen 
inches  apart,  framed  together  with  four  girthi. 
one  at  each  end.  and  at  equai  distances  from 
the  center,  and  flush  with  the  under  hide.  Thin 
frame  is  supported  by  posts  of  a  proper  length, 
framed  into  the  under  side  of  the  above  piece* 
of  timber,  and  braced  so  as  to  be  of  sufficient 
strength  to  maintain  the  operative  posts.  There 
is  placed  a  roller  in  the  center,  of  metal  or  hard 
wood,  across  the  frame,  the  surface  of  the  roller 
being  even  with  the  surface  of  the  frame:  di- 
rectly above,  and  parallel  with  this  roller,  b 
hung  the  cylinder,  with  two  or  four  spiral  edge* 
or  knives,  six  to  ten  inches  diameter,  and  hung 
on  a  cast  steel  arbor,  resting  in  movable  boxe* 
attached  to  the  sides  of  the  frame,  so  as  to  set 
the  cylinder  up  and  down  from  the  roller,  to 
give  the  thickness  of  the  timber  to  be  planed. 
On  each  side  of  the  cylinder  is  placed  a  pair  of 
feeding-rollers,  of  hard  wood  or  metal,  the  no 
der  one  of  each  pair  being  level  with  the  center 
one.  The  upper  ones  are  hung  in  boxes,  which 
are  pressed  down  with  springs  or  weights,  so 
that  when  the  timber  comes  between  them, 
they  will  hug  and  carry  it  through.  These 
rollers  are  connected  and  turned  by  wheels,  at 
a  velocity  of  about  twelve  feet  surface  of  the 
roller  per  minute.  The  cylinder  with  two  edge* 
to  make  about  two  thousand  five  hundred  rev- 
olutions per  minute,  cutting  five  thousand 
strokes  every  twelve  feet;  this  can  be  varied 
according  to  the  number  of  edges,  power,  and 
velocity  of  the  different  parts.  The  power  i> 
attached  to  the  cylinder  by  a  bolt  running  oa 
a  pulley,  on  the  outward  end  of  the  cylinder 
shaft.  Each  way  from  the  feeding-rollers  is 
placed  rollers  about  two  feet  apart  for  the  tim 
ber  to  rest  on  while  running  through.  On  one 
side  of  the  frame  is  fastened  a  straight  edge,  to 
serve  as  a  guide,  lined  with  metal :  on  the  other 
side,  rollers  arc  placed  in  a  piece  of  timber, 
which  is  pressed  up  to  the  plank  or  board  to 
keep  it  close  to  the  guide  or  straight  edge  by  a 
spring.  The  grooving  and  tonguing  is  done  by 
burrs  or  circular  cutters  similar  to  a  saw;  the* 
burrs  are  hung  on  perpendicular  spindles,  the 
arbors  of  which  rest  in  boxes  attached  to  the 
inward  side  of  the  frame,  a  burr  on  one  side  to 
cut  the  groove,  and  on  the  other  is  placed  two 
burrs,  just  as  far  apart  as  the  thickness  of  the 
above  one,  for  cutting  the  groove.  At  or  near 
one  end  of  the  frame  is  hung  a  shaft,  with  > 
drum  or  roller,  from  which  belts  pass  over  to 
pulleys  on  each  spindle  of  the  burns  or  circular 
cutters,  which  must  have  about  the  same  veloc- 
ity of  the  cylinder.  These  burrs  are  placni 
on  one  side  of  the  cylinder,  opposite  to  each 
•other,  so  as  to  cut  the  tongue  to  1*654 
match  the  groove;  on  the  other  side  of  the  cyl- 
inder is  an  arbor  parallel  with  the  cylinder,  on 
which  is  placed  circular  cutters  for  pUntn? 
the  edges  of  the  board  or  plank  as  they  pas' 
through.  The  cutter  on  the  side  next  to  the 
guide  is  stationary  on  the  arbor;  the  opposite 
one  is  movable  in  the  arbor,  but  fastened  with 
screws  to  sot  it  for  different  widths.    A  he}! 
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runs  from  a  pulley  on  the  end  of  the  arbor, 
outnde  the  frame,  to  the  said  drum,  aa  also 
the  same  from  the  cylinder,  each  having  about 
the  same  motion.  The  feeding-rollers  are  put 
in  motion  by  a  belt  from  the  slow  part  of  the 
driving  power.  I  have  also  put  in  operation  a 
carriage  for  feeding,  but  rollers  save  the  time 
of  running  the  carriage  back. 

"Now.  what  I,  the  said  Uri  Emmons,  con- 
sider and  claim  ax  my  improvement,  and  for 
which  I  solicit  a  patent,  is  as  follows,  namely: 

"  1st.  The  principle  of  planing  boards  and 
plank  with  a  rotary  motion,  with  knives  or 
edges  on  a  cylinder,  placed  upon  the  same, 
straight  or  spiral,  as  before  described,  which  I 
put  in  operation  at  Syracuse,  in  the  County  of 
Onondaga,  in  the  State  of  New  York,  in  the 
early  part  of  the  year  1824. 

"2d.  The  burrs  for  grooving  and  tonguing, 
in  contradistinction  from  the  mode  used  by 
William  Woodworth,  he  using  the  duckbill 
cutters. 

"3d.  The  feeding,  by  running  the  timber 
through  on  a  carriage,  or  between  feeding  roll- 
ers, guided  by  a  straight  edge,  as  before  de- 
scribed. 

"In  testimony  that  the  aforegoing  is  a  true 
specification  of  my  said  improvement,  as  before 
described,  I  have  herunto  set  my  hand  and 
seal,  the  eighth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty- 
nine.  (Signed)  Uri  Emmons. 

"Witnesses:  Thos.  Thomas. 

"Silas  Hathaway." 

Ou  the  16th  of  May,  1830,  the  said  Emmons 
sold  his  entire  interest  in  the  last  mentioned 
patent  to  Daniel  H.  Toogood,  Daniel  Halstead, 
and  William  Tyack,  by  the  following  instru- 
ment: 

Deed  from  Emmons  to  ■Toogood,  Halstead,  and 
Tyark. 

"  Whereas  Uri  Emmons,  of  the  State  of  New 
York,  machinist,  has  received  letters  patent  of 
the  United  States  of  America,  dated  April  25th, 
one  thousand  eight  hundred  and  twenty-nine, 
[for]  the  full  and  exclusive  right  and  liberty  of 
making,  constructing,  using,  and  vending  to 
others  to  be  used,  a  new  and  useful  improve- 
ment in  the  mode  of  planing  floor-plank,  and 
grooving  and  tonguing,  and  straightening  the 
edges  of  the  same,  planing  boards,  straighten- 
ing and  planing  square  timber,  &c.,  by  machin- 
ery, at  one  operation,  called  the  cylindrical 
planing  machine. 

655*]  •"  Now,  know  all  men  by  these 
presents,  that  I,  Uri  Emmons,  of  the  city  of 
Xew  York,  in  consideration  of  five  dollars,  to 
to  me  in  hand  paid  by  Daniel  H.  Toogood, 
Daniel  Halstead,  and  William  Tyack,  all  of 
«aid  city  of  New  York,  who  fully  viewed  and 
considered  the  said  improvement,  and  the  said 
patent  and  specifications  therein  contained, 
have  granted,  sold,  and  conveyed,  and  by  these 
presents  do  grant,  6ell,  and  convey,  to  the  said 
Daniel  H.  Toogood.  Daniel  Halstead,  and  Will- 
iam Tyack,  their  heirs,  executors,  administra- 
tors and  assigns,  the  full  and  exclusive  right 
and  liberty  derived  from  the  said  patent,  of 
making,  using,  and  vending  to  others  to  be 
made,  used,  and  sold,  the  said  improvement, 
within  and  throughout  the  United  States  of 
America.  To  have  and  to  hold  and  enjoy  all 
Howabd.4, 


the  privileges  and  benefits  which  mar  in  any 
way  arise  from  the  said  improvement  6y  virtue 
of  said  letters  patent.  And  I  do  hereby  em- 
power the  said  Daniel  H.  Toogood,  Daniel 
Halstead,  and  William  Tyack,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  to  com- 
mence and  prosecute  to  final  judgment  and 
execution,  at  their  own  cost,  any  suit  or  suits 
against  any  person  or  persons  who  shall  make, 
use,  or  vend  the  said  improvement,  contrary 
to  the  intent  of  the  said  letters  patent  and  law 
in  such  case  made  and  provided,  and  to  re- 
ceive, for  their  own  benefit,  the  avails  thereof, 
in  such  manner  as  I  might  do. 

"  In  witness  thereof,  I  have  hereunto  set  my 
hand  and  seal,  this  sixteenth  day  of  May,  in 
the  vear  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-nine. 

"Uri  Emmons,  [seal.] 

"  Witnesses:  Thomas  Ap  Thomas. 
"Alex.  Dkddeb." 
"  City  and  County  of  New  York,  *».; 

"  Be  it  remembered,  that  on  the  sixteenth 
day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  twenty-nine,  before 
me,  personally  appeared  Uri  Emmons,  known 
to  me  to  be  the  person  described  in,  and  who 
executed,  the  within  deed,  and  acknowledged 
that  he  executed  the  same  for  the  purposes 
therein  mentioned;  and  there  being  no  material 
alterations,  erasures,  or  interlineations.  I  allow 
the  same  to  be  recorded. 

"  Thomas  Thomas,  Commissioner,  &c.*' 

On  the  88th  of  November,  1828,  the  follow- 
ing mutual  deed  of  assignment  was  executed 
between  Woodworth  and  Strong,  on  the  one 
part,  and  Toogood,  Halstead,  Tyack.  and  Em- 
mons, on  the  other  part,  by  which  Woodworth 
and  Strong  convey  to  Toogood,  Halstead,  and 
Tyack  all  their  interest  in  the  patent  of  Decem- 
ber 27th,  1828,  in  the  following  places,  namely: 
In  the  city  and  County  of  Albany,  in  the  Stale 
of  New  York;  in  the  State  of  Maryland,  ex- 
cept the  western  part  which  lies  west  of  the 
Blue  Ridge;  in  Tennessee,  Alabama,  South 
Carolina,  Georgia,  the  Floridas,*Louisi-  f*65tt 
ana,  Missouri,  and  the  territory  west  of  the  Mis- 
sissippi; and  Toogood,  Halstead,  Tyack,  and 
Emmons,  conveyed  to  Strong  and  Woodworth 
all  their  interest  in  Emmons's  patent  of  25th 
April,  1829,  for  the  rest  and  residue  of  the 
United  States;  by  which  mutual  deed  of  assign- 
ment the  parties  agreed,  that  any  improvement 
in  the  machinery,  or  alteration,  or  renewal  of 
either  patent,  such  improvement,  alteration,  or 
renewal  should  accrue  to  the  benefit  of  the 
respective  parties  in  interest,  and  might  be  ap- 
plied and  used  within  their  respective  districts. 
Mutual  Deed  between  Woodworth,  Strong,  Too- 
good,  Halstead,  Tyack,  and  Emmons. 

"  Know  all  men  by  these  presents,  that  Will- 
iam Woodworth,  now  of  the  city  of  New  York, 
the  patentee  of  an  improved  method  of  planing, 
tonguing,  grooving,  &c.,  &c.,  plank,  boards, 
&c,  by  letters  patent  from  the  United  States, 
dated  December  29th,  1828,  and  James  Strong, 
of  the  city  of  Hudson,  in  the  State  of  New 
York,  the  assignee  of  one  equal  half  of  the 
rights  and  interests  secured  by  the  aforesaid 
letters  patent,  of  the  one  part,  and  Uri  Emmons, 
of  the  city  of  New  York,  the  patentee  of  an 
improvement  in  the  mode  of  planing  floor- 
ing 
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plank,  and  grooving,  tonguing,  and  straighten- 
ing the  edges  of  the  same,  &c.  by  letters  patent 
from  the  United  States,  dated  April  25th,  1829, 
and  Daniel  H.  Toogood,  Daniel  Halstead,  and 
William  Tyack,  of  the  city  of  New  York,  the 
assignees,  by  deed  dated  the  16th  day  of  May, 
1820,  of  all  the  rights  and  interest  secured  by 
the  last  aforesaid  patent  to  said  Emmons,  of 
the  other  part,  in  consideration  of  the  follow- 
ing covenants  and  agreements,  do  hereby  cov- 
enant and  agree  as  follows: 

"First.  The  said  Woodworth  and  Strong, 
and  their  assigns,  have,  and  hereby  do  assign 
to  the  said  Toogood,  Halstead,  and  Tyack,  and 
their  assigns,  all  their  rifrht  and  interest  in  the 
aforesaid  patent  to  William  Woodworth,  to  be 
sold  and  used,  and  the  plank  or  other  materials 
prepared  thereby  to  be  vended  and  used,  in  the 
following  places,  namely:  In  the  city  and 
County  of  Albany,  in  the  State  of  New  York ; 
in  the  State  of  Maryland,  except  the  western 
part  thereof  which  lies  west  of  the  Blue  Ridge; 
in  Tennessee,  Mississippi,  Alabama,  South 
Carolina,  Georgia,  the  Floridas,  Louisiana, 
and  the  territory  west  of  the  River  Mississippi, 
and  not  in  any  other  State  or  place  within  the 
limits  of  the  United  States  or  the  territories 
thereof.  To  have  and  to  hold  the  rights  and 
privileges  hereby  granted  to  them  and  their 
assigns  for  and  during  the  term  of  fourteen 
years  from  the  date  of  the  patent;  and  they  are 
also  authorized  to  prosecute,  at  their  own  costs 
and  charges,  any  violation  of  the  said  patent, 
in  the  same  manner  as  the  patentee,  Wood- 
worth,  might  lawfully  do. 

'•Secondly.  The  said  Emmons,  Toogood,  Hal- 
©57*]  stead,  and  Tyack,  *in  consideration 
aforesaid,  have,  and  hereby  do  covenant  and 
agree  to  assign,  and  do  assign,  for  themselves 
and  assigns,  to  the  said  Woodworth  and  Strong 
and  their  assigns,  all  their  right  and  interest  in 
the  aforesaid  patent  granted  to  the  said  Uri 
Emmons,  to  be  sold  and  used,  and  the  plank  or 
other  material  prepared  thereby  to  be  vended 
and  used,  in  all  and  singular  the  rest  and  resi- 
due of  the  United  States,  and  the  territories 
thereof,  that  is  to  say,  in  all  places  other  than  in 
those  especially  assigned  to  the  said  Toogood, 
Halstead,  and  Tyack,  as  aforesaid.  To  have 
and  to  hold  the  said  rights  and  privileges  here- 
by granted  to  them  and  their  assigns  for  and 
during  the  term  of  fourteen  years  from  the 
date  of  the  said  letters  patent  to  the  said  Uri 
Emmons;  and  they  are  also  authorized  to  pros- 
ecute, at  their  own  costs  and  charges,  any 
violation  of  the  said  patent,  in  the  same  man- 
ner as  the  patentee,  Uri  Emmons,  might  law- 
fully do. 

'•Thirdly.  And  the  two  parties  further  agree, 
that  any  improvement  in  the  machinery,  or 
alteration,  or  renewal  of  either  patent,  such 
alteration,  improvement.or  renewal  shall  accrue 
to  the  benefit  of  the  respective  parties  in  inter- 
est, and  may  be  applied  and  used  within  their 
respective  districts  as  hereinbefore  designated. 

"  Witness  our  hands  and  seals,  at  the  city  of 
New  York,  the  28th  of  November,  1829. 


'  William  Woodworth. 
*  James  Stroko. 
'  William  Tyack. 
'  D.  H.  Toogood. 
'  Daniel  Halstead. 
'  Uri  Emmoks. 


seal, 
'seal, 
'seal, 
seal. 

SEAL. 

SEAL. 
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"  Sealed  and  delivered,  in  presence  of 
"  Thomas  Ap  Thomas, 
"Witness  to  the  signing  of  Toogood,  Tyack, 
Halstead,  and  Emmons." 

Under  this  mutual  assignment,  the  respective 
parties  and  their  assignees  would  posses*  ibe 
following  rights,  namely :  if  they  claimed  under 
Woodworth  s  patent,  to  use  the  same  for  four- 
teen years  from  the  29th  of  December,  1838, 
that  is  to  say,  until  the  29th  of  December,  1842; 
and  if  they  claimed  under  Emmons's  patent, 
to  use  the  same  for  fourteen  years  from  the 
25th  of  April,  1829,  that  is  to  say,  until  the  25th 
of  April,  1848. 

On  one  or  the  other  of  these  days,  therefore, 
if  things  had  remained  in  the  same  condition, 
all  rights  either  in  the  patentees  or  their  as- 
signees would  have  ceased,  as  fax  as  respected 
an  exclusive  use  of  the  thing  patented 

In  1886,  Congress  passed  an  act  from  which 
the  following  is  an  extract,  and  the  construc- 
tion of  which  was  the  chief  controversy  (Act 
approved  4th  July,  18S6,  ch.  357,  5  LituA 
Brown's  ed.,  117,  •sec.  18):  "  And  be  it  [»668 
further  enacted,  that  whenever  any  patentee  of 
an  invention  or  discovery  shall  desire  an  exten- 
sion of  his  patent  beyond  the  term  of  its  limit- 
ation, he  may  make  application  therefor,  in 
writing,  to  the  Commissioner  of  the  Patent 
Office,  setting  forth  the  grounds  thereof;  and 
the  commissioner  shall,  on  the  applicant's  ray- 
ing the  sum  of  forty  dollars  to  the  credit  of  the 
treasury,  as  in  the  case  of  an  original  applica- 
tion for  a  patent,  cause  to  be  published  in  one 
or  more  of  the  principal  newspapers  in  the 
city  of  Washington,  and  in  such  other  paper 
or  papers  as  he  may  deem  proper,  published  in 
the  section  of  country  most  interested  ad- 
versely to  the  extension  of  the  patent,  a  notice 
of  such  application,  and  of  the  time  and  place 
when  and  where  the  same  will  be  considered, 
that  any  person  may  appear  and  show  came 
why  the  extension  should  not  be  granted.  And 
the  Secretary  of  State,  the  Commissioner  of 
the  Patent  Office,  and  the  Solicitor  of  the 
Treasury  shall  constitute  a  board  to  hear  ami 
decide  upon  the  evidence  produced  before 
them,  both  for  and  against  the  extension,  and 
shall  sit  for  that  purpose  at  the  time  and  place 
designated  in  the  published  notice  thereof. 
The  patentee  shall  furnish  to  the  said  board  a 
statement  in  writing,  under  oath,  of  the  ascer- 
tained value  of  the  invention,  and  of  his  re- 
ceipts and  expenditures,  sufficiently  in  detail 
to  exhibit  a  true  and  faithful  account  of  loss 
and  profit  in  any  manner  accruing  to  him  from 
and  by  reason  of  said  invention.  And  if,  upon 
a  hearing  of  the  matter,  it  shall  appear  to  the 
full  and  entire  satisfaction  of  said  board,  bar- 
ing due  regard  to  the  public  interest  therein, 
that  it  is  just  and  proper  that  the  term  of  the 
patent  should  be  extended,  by  reason  of  the 
patentee,  without  neglect  or  fault  upon  hi* 
part,  having  failed  to  obtain,  from  the  use  and 
sale  of  his  invention,  a  reasonable  remunera- 
tion for  the  time,  ingenuity,  and  expense  be- 
stowed upon  the  same,  and  the  introduction 
thereof  into  use,  it  shall  be  the  duty  of  the 
commissioner  to  renew  and  extend  the  patent, 
by  making  a  certificate  thereon  of  such  exten- 
sion, for  the  term  of  seven  years  from  and 
after  the  expiration  of  the  term;  which  certifi- 
cate, with  a  certificate  of  said  board  of  their 
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judgment  and  opinion  as  aforesaid,  shall  be 
entered  on  record  in  the  patent  office;  and 
thereupon  the  said  patent  shall-  have  the  same 
effect  in  law  as  though  it  had  been  originally 
granted  for  the  terra  of  twenty-one  years.  And 
the  benefit  of  such  renewal  shall  extend  to 
assignees  and  grantees  of  the  right  to  use  the 
thing  patented^  to  the  extent  of  their  respect- 
ive interest  therein.  Provided,  however,  that 
no  extension  of  a  patent  shall  be  granted  after 
the  expiration  of  the  term  for  which  it  was 
originally  issued." 

On  the  3d  of  February,  1839,  William 
Woodworth,  the  patentee,  died;  and  on  the 
14th  of  February,  1839,  William  W.  Wood- 
worth  took  out  letters  of  administration  upon 
his  estate,  in  the  County  of  New  York. 

In  1842,  William  W.  Woodworth,  the  ad- 
650*]  ministrator,  applied  for  *au  extension 
of  the  patent  under  the  above  recited  Act  of 
1836.  and  on  the  16th  of  November,  1842,  the 
board  issued  the  following  certificate: 

"In  the  matter  of  the  application  of  William 
W.  Woodworth,  administrator  on  the  estate  of 
William  Woodworth,  deceased,  in  writing  to 
the  commissioner  of  patents  for  the  extension 
of  the  patent  for  a  new  and  useful  improve- 
ment in  the  method  of  plaining,  tonguing,  and 
grooving.and  cutting  into  mouldings,  or  either, 
plank,  boards,  or  any  other  material,  and  for 
reducing  the  same  to  an  equal  width  and  thick- 
ness; and  also  for  facing  and  dressing  brick, 
and  cutting  mouldings  on,  or  facing,  metallic, 
mineral,  or  other  substances,  granted  to  the 
said  William  Woodworth,  deceased,  on  the ' 
27th  day  of  December,  1828,  for  fourteen  years 
from  said  27th  day  of  December. 

"The  applicant  having  paid  into  the  treasury 
the  sum  of  forty  dollars,  and  having  furnished 
to  the  undersigned  a  statement  in  writing, 
under  oath,  of  the  ascertained  value  of  the  in- 
vention, and  of  the  receipt  and  expenditures 
thereon,  sufficiently  in  detail  to  exhibit  a  true 
and  faithful  account  of  loss  and  profits  in  any 
manner  accruiug  to  said  patentee  from  or  by 
reason  of  said  invention ;  and  notice  of  applica- 
tion having  been  given  by  the  commissioner  of 
pau  nts,  according  to  law,  said  board  met  at  the 
time  and  place  appointed,  namely,at  the  patent 
office,  on  the  1st  September,  1842,  and  their 
meetings  having  been  continued  by  regular  ad- 
journments, until  this  16th  day  of  November, 
1842,  they,  on  that  day,  heard  the  evidence 
produced  before  them,  both  for  and  against  the 
extension  of  said  patent,  and  do  now  certify, 
that,  upon  hearing  of  the  matter,  it  appears  to 
their  full  and  entire  satisfaction,  having  due 
regard  to  the  public  interest  therein,  that  it  is 
just  and  proper  that  the  term  of  said  patent 
should  be  extended,  by  reason  of  the  patentee, 
without  neglect  on  his  part,  having  failed  to 
obtain  from  the  use  and  sale  of  his  invention  a 
reasonable  remuneration  for  the  time, ingenuity, 
and  expense  bestowed  upon  the  same,  and  the 
introduction  thereof  into  use. 
"  Washington  city,  Patent  Office,  November 
16th,  1842. 

"Daniel  Webster, 

"  Secretary  of  State. 
"Chas.  B.  Penrose, 

"  Solicitor  of  the  Treasury. 
"  Hknbt  L.  Ellsworth, 

"  Commissioner  of  Patents." 
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And  on  the  same  day  the  commissioner  of 
patents  issued  the  following  certificate: 

"  Whereas,  upon  the  petition  of  William  W. 
Woodworth,  administrator  of  the  estate  of 
William  Woodworth,  deceased,  for  an  exten- 
sion *of  the  within  patent,  granted  to  [*60O 
William  Woodworth,  deceased,  on  the  27th 
day  of  December,  1S28.  The  Board  of  Com- 
missioners, under  the  18th  section  of  the  Act  of 
Congress  approved  the  4th  day  of  July,  1836, 
entitled  '  An  Act  to  promote  the  progress  of 
useful  arts,  to  repeal  all  acts  and  parts  of  acts 
heretofore  made  for  that  purpose,'  did,  on  the 
16th  day  of  November,  1842,  certify  that  the 
said  patent  ought  to  be  extended. 

"Now,  therefore,  I,  Henry  L.  Ellsworth, 
commissioner  of  patents,  by  virtue  of  the  power 
vested  in  me  by  said  eighteenth  section,  do  re- 
new and  extend  said  patent,  and  certify  that 
the  same  is  hereby  extended  for  the  term  of 
seven  years  from  and  after  the  expiration  of 
the  first  term,  namely,  the  27th  day  of  Decem- 
ber, 1842,  which  certificate  of  said  Board  of 
Commissioners,  together  with  this  certificate  of 
the  commissioner  of  patents,  having  been  duly 
entered  of  record  in  the  patent  office  the  said 
patent  now  has  the  same  effect  in  law  as  though 
the  term  had  been  originally  granted  for  the 
term  of  twenty -one  years. 

"  In  testimoney  whereof,  I  have  caused 
the  seal  of  the  patent  office  to  be  here- 
[skal.]    unto  affixed,  this  16th  day  of  No- 
vember, 1842. 

"  Henry  L.  Ellsworth, 
'    "  Commissioner  of  Patents.  " 

On  the  2d  of  January,  1843,  William  W. 
Woodworth,  the  administrator,  filed  the  fol- 
lowing disclaimer: 

"  To  all  men  to  whom  these  presents  shall 
come,  I,  William  W.  Woodworth,  of  Hyde 
Park,  in  the  County  of  Duchess  and  State  of 
New  York,  Esq.,  as  I  am  administrator  of  the 
goods  and  estate  which  were  of  William  Wood- 
worth,  deceased,  hereinafter  named,  send  greet- 
ing: 

"  Whereas  letters  patent,  bearing  daie  on  the 
twenty-seventh  day  of  December,  in  the  year 
of  our  Lord  eighteen  hundred  and  twenty- 
eight,  were  gramed  by  the  United  States  to 
William  Woodworth,  now  deceased,  for  an  im- 
provement in  the  method  of  planing,  tonguing, 
grooving,  and  cutting  into  mouldings,  or  either, 
boards,  plank,  or  any  other  material,  and  for 
reducing  the  same  to  an  equal  width  and  thick- 
ness; and  also  for  facing  and  dressing  brick, 
and  cutting  mouldingB  on,  or  facing,  metallic, 
mineral,  or  other  substances.  And  whereas, 
before  the  term  of  fourteen  years,  for  which 
the  said  letters  patent  were  granted,  had  fully 
expired,  such  proceedings  were  had  that,  pur- 
suant to  the  act  of  Congress  in  such  case  made 
and  provided,  the  said  letters  patent  were  re- 
newed or  extended  for  the  term  of  seven  years 
from  and  after  the  expiration  of  the  said  term 
of  fourteen  years,  and  to  the  certificate  grant- 
ing the  said  extension  and  renewal  unto  me  in 
my  said  capacity,  bearing  date  on  the  sixteenth 
day  of  November  now  last  past,  and  which  is 
duly  recorded  according  to  act  of  Congress  in 
that  behalf,  reference  is  *hereby  made,  [*661 
as  showing  my  title  and  interest  In  and  to  the 
said  letters  patent. 

"And  whereas   the  said    William  Wood- 
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worth,  through  inadver'ence,  accident,  or  mis- 
take in  his  application  for  letters  patent,  made 
his  specification  of  claim  too  broad,  in  this, 
namely,  that  he,  the  said  William  Woodw  -rth, 
claimed  as  his  improved  method  the  applica- 
tion of  circular  saws  for  reducing  floor-plank 
and  other  material  to  width,  of  which  be  was 
not  the  original  and  first  inventor.  And  where- 
as some  material  and  substantial  part  of  the 
said  patented  thing  was  justly  and  truly  the  in- 
vention and  improvement  of  the  said  William 
Woodworth. 

"  Now  therefore  know  ye,  that  I,  the  said 
William  Woodworth,  in  my  capacity  aforesaid, 
and  as  the  person  to  whom  the  said  certificate 
was  granted  as  aforesaid,  have  disclaimed,  and 
do  by  these  presents,  for  myself,  and  for  all 
claiming  under  me,  disclaim,  all  and  any  ex- 
clusive right,  title,  property,  or  interest  of,  in, 
or  to  the  application  of  circular  saws  for  re- 
ducing floor-plank  or  other  materials  to  a  width, 
by  reason  of  the  aforesaid  letters  patent,  and 
the  aforesaid  renewal  or  extension  thereof. 

"  In  testimony  whereof,  I  have  hereto,  in 
my  capacity  aforesaid,  set  my  hand  and  seal, 
on  this  second  day  of  January,  in  the  year 
eighteen  hundred  and  forty-three. 
"William  W.  Woodwokth, 

'  •  Administrator  of  W.  Woodworth,    [seal.  ] 
deceased. 

"Executed  inpresence  of 
"  Chas.  W.  Emen. 
"B.  R.  Curtis." 

In  March,  1843,  Woodworth,  the  adminis- 
trator, made  an  assignment  of  his  patent  rights 
in  some  of  th,e  States  to  James.  G.  Wilson,  the 
plaintiff.  At  what  time  the  assignment  was 
made  for  New  York,  the  record  in  that  case 
did  not  state,  but  it  was  one  of  the  admitted 
facts  that  he  was  the  grantee.  The  assignment 
first  referred  to  was  recorded  in  the  patent- 
oflice  in  liber  4,  pp.  291,  292,  on  the  20th  of 
March,  1843. 

On  the  9th  of  August,  1848,  the  adminis- 
trator assigned  his  right  to  Wilson,  in  and  for 
the  State  of  Maryland. 

On  the  26th  of  February,  1845,  Congress 
passed  the  following  act: 

"  An  Act  to  extend  a  patent  heretofore  granted 
to  William  Woodworth. 
"  Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  Slates  of  America 
in  Congress  assembled,  That  the  patent  granted 
to  William  Woodworth  on  the  twenty-seventh 
day  of  December,  in  the  year  one  thousand 
eight  hundred  and  twenty-eight,  for  his  im- 
provement on  the  method  of  planing,  tonguing, 
grooving,  and  cutting  into  mouldings.or  either, 
COS*]  plank,  boards,  or  *any  other  material, 
and  for  reducing  the  same  to  an  equal  width 
and  thickness ;  and  also  for  facing  and  dressing 
brick,  and  cutting  mouldings  on  and  facing 
several  other  substances,  a  description  of  which 
is  given  in  a  schedule  annexed  to  the  letters 
patent  granted  as  aforesaid,  be,  and  the  same 
is  hereby  extended  for  the  term  of  seven  years 
from  and  after  the  27th  day  of  December  in 
the  year  one  thousand  eight  hundred  and  forty 
nine;  and  the  commissioner  of  patents  is  hereby 
directed  to  make  a  certificate  of  such  extension 
in  the  name  of  the  administrator  of  the  said 
William  Woodworth.  and  to  append  an  au- 
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thenticated  copy  thereof  to  the  original  letters 
patent,  whenever  the  same  shall  be  requested 
by  the  said  administrator  or  his  assigns. 

"  Approved  February  26,  1845. 

"  A  true  copy,  from  the  roll  of  this  office. 
"  R.  K.  Cralle.  Chief  Clerk 

"  Department  of  State,  March  8.  1845." 

And  on  the  3d  of  March,  1845,  the  following 
certificate  was  issued: 

"  In  conformity,  therefore,  with  the  direc- 
tions in  the  said  act  contained,  I,  Henry  L. 
Ellsworth,  Commissioner  of  Patents,  do  hereby 
certify,  that  the  patent  therein  described  is,  bv 
the  said  act,  extended  to  William  W.  Wood- 
worth,  administrator  of  said  William  Wood 
worth,  for  the  term  of  seven  years  from  and 
after  the  twenty-seventh  day  of  December,  in 
the  year  one  thousand  eight  hundred  and  forty- 
nine;  and  this  certificate  of  such  extension  » 
made  on  the  original  letters  patent,  on  the  ap- 
plication of  William  W.  Woodworth,  the  ad- 
ministrator  of  the  said  William  Woodworth. 

"In  testimony  whereof,  I  have  caused  the 
seal  of  the  patent  office  to  be  here 

[l.  s.1    unto  affixed,  this  3d  day  of  March. 
1845. 

"  Henry  L.  Ellsworth, 
"Commissioner  of  Patents." 

On  the  8th  of  July,  1845,  a  new  patent  to 
issued,  with  an  amended  specification,  as  fol- 
lows: 

' '  The  United  States  of  America  to  all  to  whom 
these  letters  patent  shall  come: 

"  Whereas,  William  W.  Woodworth,  admin- 
istrator of  William  Woodworth,  deceased,  of 
Hyde  Park,  N.  Y.,  has  alleged  that  said  Will 
iam  Woodworth  invented  a  new  and  useful  im- 
provement in  machines  for  planing,  tonguing. 
and  grooving,  and  dressing  boards,  &c,  for 
which  letters  patent  were  granted,  dated  the 
27th  day  of  December,  1828,  which  letters  pat 
ent  have  been  extended  (as  will  appear  by  UV 
certificates  appended  thereto,  copies  of  which 
are  hereunto  attached)  for  fourteen  years  from 
the  expiration  of  said  letters  patent;  and  which 
letters  patent  are  hereby  cancelled  on  *ac-[*668 
count  of  a  defective  specification,  which  he 
states  has  not  been  known  or  used  before  said 
William  Woodworth's  application;  has  made 
oath  that  he  is,  and  that  said  William  Wood 
worth  was,  a  citizen  of  the  United  States:  that 
he  does  verily  believe  that  said  William  Wood 
worth  was  the  original  and  first  inventor  or 
discoverer  of  the  said  improvement,  and  thai 
the  same  hath  not,  to  the  best  of  his  kno*  ledgv 
and  belief,  been  previously  known  or  used, 
has  paid  into  the  Treasury  of  the  United  Statu 
the  sum  of  fifteen  dollars,  and  presented  i  pe- 
tition to  the  commissioner  of  patents,  signify 
ing  a  desire  of  obtaining  an  exclusive  property  in 
the  said  improvement,  and  praying  that  a  pat- 
ent may  be  granted  for  that  purpose. 

"Those  are  therefore  to  grant, according  to  l»w. 
to  the  said  William  W.  Woodworth.  in  trust  for 
the  heirs-at-law  of  said  W.  Woodworth,  their 
heirs,  administrators  or  assigns,  for  the  term  of 
twenty-eight  years  from  the  twenty-seventh 
day  of  DeceintOT,  one  thousand  eight  hundred 
and  twenty-eight,  the  full  and  exclusive  right 
and  liberty  of  making,  constructing,  using,  and 
vending  to  others  to  be  used,  the  said  impiw- 
ment,  a  description  whereof  is  given  in  the 
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words  of  the  said  William  W.  Woodworth,  in 
the  schedule  hereunto  annexed,  and  is  made 
part  of  these  present**. 

•'  In  testimony  whereof,  I  have  caused  these 

letters  to  be  made  patent,  and  the 

[l.  s.]    seal  of  the  patent  office  has  been 

hereunto  affixed. 
"  Given  under  my  hand,  at  the  city  of  Wash- 
ington, this  eighth  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  for- 
ty-five, "and  of  the  independence  of  the  United 
Stales  of  America  the  seventieth. 

'•James  Buchanan, 
'•  Secretary  of  State." 
"  Countersigned,  and  sealed  with  the  seal  of 
the  patent  office. 

"  Hknby  H.  Sylvester, 
"  Acting  Com'r  of  Patents." 

"The  schedule  referred  to  in  these  letters 
patent,  and  making  part  of  the  same: 

'  •  To  all  whom  it  may  concern :  Be  it  known, 
that  (he  following  is  a  full,  clear,  and  ex- 
act description  of  the  method  of  planing, 
tonguing.  and  grooving  plank  or  boards,  in- 
vented by  William  Woodworth,  deceased,  and 
for  which  letters  patent  of  the  United  States 
were  granted  to  him  on  the  27th  day  of  De- 
cember, in  the  year  one  thousand  eight  hund- 
red and  twenty-eight;  the  said  letters  patent 
having  been  surrendered  for  the  purpose  of 
describing  the  same  invention,  and  pointing 
out  in  what  it  consists,  in  more  clear,  full,  and 
exact  terms  than  was  done  in  the  original  spec- 
ification. 
<MJ4*]      *"  Amended  Specification. 

' '  The  plank  or  boards  which  are  to  be  planed, 
toneued,  or  grooved  are  first  to  be  reduced  to  a 
width  by  means  of  circular  saws,  by  reducing- 
wheels,  or  by  any  other  means.  When  circu- 
lar saws  are  used  for  this  purpose,  two  such 
saws  should  be  placed  upon  the  same  shaft,  on 
which  they  are  to  be  capable  of  adjustment,  so 
that  the?  may  be  made  to  stand  at  any  re- 
quired distance  apart;  under  these  the  board 
or  plank  is  to  be  forced  forward,  and  brought 
to  the  width  required;  this  apparatus  and  pro- 
cess do  not  require  to  be  further  explained, 
they  being  well  understood  by  mechanicians. 

*'  When  what  has  been  above  denominated 
reducing- wheels  are  used,  these  are  to  consist  of 
revolving  cutter-wheels,  which  resemble  in 
their  construction  aud  action  the  planing  and 
reducing-wheel  to  be  presently  described;  these 
are  to  be  made  adjustable  like  the  circular  saws, 
but  the  latter  are  preferred  for  this  purpose. 
The  plank  may  be  reduced  to  a  width  on  a  sep- 
arate machine. 

'*  When  the  plank  or  boards  have  been  thus 
prepared  (on  a  separate  machine),  they  may  be 
placed  on  or  against  a  suitable  carriage,  resting 
on  a  frame  or  platform,  so  as  to  be  acted  upon 
by  a  rotary  cutting  or  planing  and  reducing- 
wheel  ;  which  wheel  may  be  made  to  revolve 
either  horizontally  or  vertically,  as  may  be  pre- 
ferred. The  carnage  which  sustains  the  plank 
or  board  to  be  operated  upon  may  be  moved 
forwards  by  means  of  a  rack  and  pinion,  by  an 
endless  chain  or  band,  by  geared  friction-roll- 
er*, or  by  any  of  the  devices  well  known  to 
machinists  for  advancing  a  carriage  or  mate- 
rials to  be  acted  upon  in  machines  for  various 
purposes.  The  plank  or  board  is  to  be  moved 
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on  towards  the  cutting  edges  of  the  cutters  or 
knives,  on  the  pluningcylinder,  so  that  its 
knives  or  cutters,  as  they  revolve,  may  meet 
and  cut  the  plank  or  board  in  a  direction  con- 
trary to  that  in  which  it  is  made  to  advance; 
the  edges  of  the  cutters  are,  in  this  method,  pre- 
vented from  coming  first  into  contact  with  its 
surface,  and  are  made  to  cut  upwards  from  the 
reduced  part  of  the  plank  towards  said  surface, 
by  which  means  their  edges  are  protected  from 
injury  by  gritty  matter,  and  the  board  or  plank 
is  more  evenly  and  better  planed  than  when 
moved  in  the  reversed  direction. 

•"After  the  hoard  or  plank  passes  the  plan- 
ing cylinder,  and  as  soon,  or  fast,  as  the  plan- 
ing-cylinder  has  done  its  work  on  any  part  of 
the  board  or  plank,  the  edges  arc  brought  into 
contact  with  two  revolving  cutter-wheels,  one 
of  which  wheels  is  adapted  to  the  cutting  of 
the  groove,  and  the  other  to  the  cutting  of"  the 
two  rebates  that  form  the  tongue.  When  the 
axis  of  the  planing  and  reducing-wheel  stands 
vertically,  the  grooving  and  tonguing-wheels 
are  placed  one  above  the  other,  with  the  plank 
edgewise  between  *tbem ;  when  the  axis  [*665 
of  the  planing  wheel  stands  horizontally,  these 
wheels  are  on  the  same  horizontal  plane  with 
each  other,  standing  on  perpendicular  spindles. 

' '  The  grooving- wheel  consists  of  a  circular 
plate  fixed  on  an  axis,  and  having  one,  two, 
three,  four,  or  more  cutters,  which  are  to  be 
screwed,  bolted,  or  otherwise  attached  to  it,  the 
edges  of  which  cutters  project  beyond  the  per- 
iphery of  the  plate  to  such  distance  as  is  re- 
quired for  the  depth  of  the  groove ;  their  thick- 
ness may  be  such  as  is  necessary  for  its  width : 
they  are,  of  course,  so  situated  'as  to  cut  the 
groove  in  the  middle  of  the  edge  of  the  board, 
or  as  nearly  so  as  may  be  required.  The 
tonguing-wheel  is  similar  in  form  to  the  groov- 
ing-wheel,  but  it  has  cutters  on  each  of  its  sides, 
or  otherwise,  so  formed  and  arranged  as  to  cut 
the  two  rebates  which  are  necessary  to  the  form- 
ation of  the  tongue. 

"The  grooving  and  tonguing  cutters,  at  the 
same  time  and  by  the  same  operation,  reduce 
the  board  or  plank  to  an  exact  width  through- 
out. When  the  axis  of  the  planing-'wheel  is 
placed  vertically,  the  knives  or  cutters  may  be 
made  to  plane  two  planks  at  the  same  time; 
the  planks  being  in  this  case  moved  in  contrary 
directions,  and  so  as  to  meet  the  edges  of  the 
revolving  knives  or  cutters.  When  the  ma- 
chine is  thus  constructed,  a  second  pair  of 
grooving  and  tonguing-wheels  may  be  made  to 
operate  in  the  same  way  with  those  above  de- 
scribed. A  machine  to  operate  upon  a  single 
plank  or  board,  and  having  the  axis  of  the 
planing-wheel  placed  horizontally,  will,  how- 
ever, be  more  simple  and  less  expensive  than 
that  intended  to  operate  on  two  planks  simul- 
taneously. 

"In  the  accompanying  drawing,  fig.  1  is  a 
perspective  representation  of  the  principal 
operating  parts  of  the  machine  when  arranged 
and  combined  for  planing,  tonguing,  and 
grooving;  and  when  so  arranged  as  to  be  capa- 
ble of  planing  two  planks  at  the  same  time, 
the  axis  of  the  planing-wheel  being  placed  ver- 
tically. A  A  is  a  stout,  substantial  frame  of 
the  machine,  which  may  be  of  wood  or  of  iron, 
and  may  be  varied  in  length,  size,  and  strength, 
according  to  the  work  to  tie  done.    B  B  are 
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the  heads  of  the  planing-cylinder,  and  C  C.  the 
knives  or  cutters,  which  extend  from  one  to 
the  other  of  said  heads,  to  the  peripheries  of 
which  they  may  be  attached  by  means  of 
screws.  The  knives  C  C,  with  the  faces  form- 
ing a  planing  angle,  may  be  placed  in  a  line 
with  the  axis,  J,  of  the  cylinder,  or  they  may 
stand  obliquely  thereto,  as  may  be  preferred; 
but  in  the  latter  case  the  edge  should  form  the 
segment  or  portion  of  a  helix ;  b  represents  a 
pulley  near  to  the  upper  end  of  the  axis  J;  and 
I,  a  pulley  or  drum,  which  may  be  made  to 
revolve  by  horse,  steam,  or  other  motive  power, 
and  from  which  a  belt  may  extend  around  the 
pulley  o,  to  drive  the  planing-cylinder  and 
other  parts  of  the  machinery ;  G  is  the  carriage, 
which  is  represented  as  being  driven  forward 
066*]  by  means  of  a  rack  *and  pinion,  H; 
against  this  carriage,  the  plank  K,  which  is  to 
be  planed,  tongued,  and  grooved,  is  placed, 
and  is  made  to  advance  with  it.  It  will  be 
manifest,  however,  that  the  plank  may  be 
moved  forward  by  other  means,  as,  for  example, 
by  an  endless  chain  or  band,  passing  around 
drums  or  chain-wheels,  or  by  means  of  geared 
friction-wheels  borne  up  against  it.  To  cause 
the  carriage  and  plank  to  move  forward  readi- 
ly, there  may  be  friction-rollers,///,  placed 
horizontally,  and  extending  under  them;  the 
rollers,  ///,  which  stand  vertically,  are  to  be 
made  to  press  against  the  plank  and  keep  it 
close  to  the  carriage,  and  thus  prevent  the  ac- 
tion of  the  cutters  from  drawing  the  plank  up 
from  its  bed  in  cutting  from  the  planed  surface 
upwards;  they  may  oe  borne  against  it  by 
means  of  weights  or  springs,  in  a  manner  well 
known  to  machinists.  In  a  single  horizontal 
machine,  the  horizontal  friction-rollers  may  be 
geared,  and  the  pressure-rollers  placed  above 
them  to  feed  the  board  with  or  without  the 
carriages,  a  bedplate  being  used  directly  under 
the  planing-cylinder. 

"  Fig.  2  is  a  separate  view  of  the  planing- 
cylinder,  with  its  knives  or  cutters;  and  fig.  3, 
an  end  view  of  one  of  the  heads.  E  E  are  the 
revolving  cutters,  or  tonguing  and  grooving 
wheels,  and  D  D  whirls  upon  their  shafts, 
which  may  be  driven  by  bands,  or  otherwise, 
so  as  to  cause  said  wheels  to  revolve  in  the 
proper  direction. 

"  Fig.  4  is  a  side  view  of  one  of  these  wheels; 
.lg.  5  is  an  edge  view  of  the  tonguing-wheel; 
and  fig.  6,  an  edge  view  of  the  grooving-wheel ; 
ihe  latter  being  each  shown  with  two  cutlers  in 
place.  The  number  of  cutters  on  these  wheels 
may  be  varied,  but  they  are  represented  as  fur- 
nished with  four.  The  cutters  may  be  fixed 
on  the  sides  of  circular  plates,  with  their  edges 
projecting  beyond  the  periphery  of  said  plate. 

"  The  edges  of  the  plank,  as  its  planed  part 
passes  the  planing-cylinder,  are  brought  in  cou 
tact  with  the  above  described  tonguing  and 
grooving  wheels,  which  are  so  placed  upon 
their  shafts  as  that  the  tongue  and  groove  shall 
be  left  at  the  proper  distance  from  the  face  of 
the  plank,  the  latter  l>eing  sustained  against 
the  planing  cylinder  by  means  of  the  carriage 
or  bed-plate,  or  otherwise,  so  that  it  cannot 
deviate,  but  must  be  reduced  to  a  proper  thick- 
ness, and  correctly  tongued  and  grooved. 

"In  fig.  1,  above  referred  to,  Only  one  car- 
riage and  one  pair  of  cutter-wheels  are  shown, 
it  not  being  deemed  necessary  to  represent 
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those  on  the.  opposite  side,  they  being  similar 
in  all  respects. 

"  Fig.  7  represents  the  same  machine,  with 
the  axis  of  the  planing-cylinder  placed  hori- 
zontally, and  intended  to  operate  on  one  plant 
only  at  the  same  time.  A  A  is  the  frame;  B 
B  the  heads  of  the  planing-cylinder;  C  C  the 
knives  or  cutters  attached  to  said  heads.  To 
meet  the  different  thicknesses  of  the  planks 
*or  boards,  the  bearings  of  the  shaft  [*667 
or  cylinder  may  be  made  movable,  by  serein 
or  other  means,  to  adjust  it  to  the  work:  or 
the  carriage  or  bed  plate  may  be  made  no  as  to 
raise  the  board  or  plank  up  to  the  planing 
cylinder.  E  and  E'  are  the  revolving  cutters. 
or  tonguing  and  grooving-whecls.  which  are 
placed  upon  vertical  shafts,  having  upon  Ihrm 
pulleys,  D  D,  around  which  pass  belts  or  band? 
from  the  main  drum,  I,  to  which  a  revolving 
motion  may  be  given  by  any  adequate  motive 
power. 

•'  From  the  drum,  I,  a  belt,  L,  passes  also 
around  the  pulley,  6,  on  the  shaft  of  the  pl»n- 
ing-cylinder,  and  gives  to  it  the  requisite  mo- 
tion. There  may  in  this  machine  be  a  horizon- 
tal carriage  moved  forward  by  a  rack  and  pin- 
ion, in  a  manner  analogous  to  that  represented 
in  fig.  1 ;  but  in  the  present  instance  the  plank 
is  supposed  to  be  advanced  by  means  of  one  or 
two  pairs  of  friction  or  feed-rollers,  shown  at 
ff;  the  uppermost,  ff,  of  the  pairs  of  roll- 
ers may  be  held  down  by  springs,  or  weighted 
levers,  which  it  has  not  been  thought  necessary 
to  show  in  this  drawing,  as  such  are  is  com- 
mon use.  The  lowermost  of  these  rollers  maj 
be  fluted  or  made  rough  on  their  surfaces,  no 
as  to  cause  friction  on  the  under  side  of  the 

f>lank.  M  M'  are  pulleys  on  the  axles  of  these 
ower  rollers  which  arc  embraced  by  bands, 
N  N',  which  also  pass  around  a  pulley,  0.  on 
a  shaft  which  crosses  the  frame,  A  A,  ami  ha* 
a  pulley,  T,  on  it,  which  is  embraced  by  the 
belt,  P,  on  a  pulley,  Q,  on  the  shaft  of  the  main 
drum,  I ;  these  bands  and  pulleys  serve  to  give 
motion  to  the  feed-rollers,  as  will  be  readilv 
undet  stood  by  inspecting  the  drawing.  R  It 
are  guide  strips,  used  in  place  of  the  roller* 
used  for  the  same  purpose,  and  also  forbearing 
or  friction-rollers,  when  the  machine  is  vertical, 
to  direct  one  edge  of  the  plonk,  and  agiinst 
its  opposite  edge;  any  pressure  may  be  used 
equal  to  the  weight  of  the  board  or  plank, 
when  worked  in  a  vertical  position.  One  of 
the  cutter-wheels  should  be  made  adjustable, 
to  adapt  it  to  stuff  of  different  widths. 

"  The  planing-cylinder,  and  likewise  Uie 
cutter  or  tonguing  and  grooving  wheels,  but 
be  constructed  in  the  manner  represented  in 
figures  2,  8,  4,  5,  and  6,  and  hereinbefore  fully 
described.  One  of  the  heads  of  the  planing- 
wheel  may  be  made  movable,  to  accommodate 
its  width  to  the  width  of  the  boards  or  plank 
to  beplaned. 

"  Tne  respective  parts  of  this  machine  may 
be  varied  in  size,  as  may  also  the  velocity  of 
the  motion  of  the  planing-cylinders  and  cutter- 
wheels;  but  the  following  has  been  found  to 
answer  well  in  practice:  The  planing-cylinder, 
having  four  knives  or  cutters,  may  be  twelve 
inches  in  diameter,  and  may  make  two  thou- 
sand, and  upwards,  revolutions  in  a  minute 
In  a  machine  like  that  shown  in  flg.  7,  the 
main  drum,  I,  may  be  two  feet  in  diameter. 
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and  may  be  driven  with  the  speed  of  five  hun- 
dred, and  upwards,  revolutions  in  a  minute. 
The  pulley?  on  the  planing-cylinder,  and  on 
668*]  the  "cutter- wheels,  may  be  six  inches  in 
diameter.  The  plank  should  be  moved  for- 
ward at  the  rate  of  about  one  foot  for  every 
hundred  revolutions  of  the  cutter- wheel ;  and, 
of  course,  the  diameter  of  the  feed-rollers  and 
of  the  pulleys  by  which  they  are  turned  must 
be  so  graduated  as  to  produce  this  result.  The 
size  and  speed  of  the  above  parts  of  this  ma- 
chine may  be  in  some  degree  varied;  but  the 
above  have  been  found  to  work  well. 

"Having  thus  fully  described  the  parts  and 
combination  of  parts,  and  operation  of  the 
machine  for  planing,  tonguing,  and  grooving 
boards  or  plank,  and  shown  various  modes  in 
which  the  same  may  be  constructed  and  made 
to  operate  without  changing  the  principle  or 
mode  of  operation  of  the  machine,  what  is 
claimed  therein  as  the  invention  of  William 
Woodworth,  deceased,  is  the  employment  of 
rotating  planes,  substantially  such  as  herein 
described,  in  combination  with  rollers,  or  any 
analogous  device,  to  prevent  the  boards  from 
being  drawn  up  by  the  planes  when  cutting 
upwards,  or  from  the  reduced  or  planed  to  the 
unplaned  surface,  as  described. 

"  And  also  the  combination  of  the  rotating 
planes  with  the  cutter- wheels,  for  tonguing  and 
grooving,  for  the  purpose  of  planing,  tonguing, 
and  grooving  boards,  &c,  at  one  operation,  as 
described.  And  also  the  combination  of  the 
tonguing  and  grooving  cutter- wheels  for  tongu- 
ing and  grooving  boards,  and  at  one  operation, 
as  described. 

"And,  finally,  the  combination  of  either  the 
tonguing  or  the  grooving  cutter-wheel  for 
tonguing  or  grooving  boards,  &c.,  with  the 
pressure-rollers,  as  described,  the  effect  of  the 
pressure-rollers  in  these  operations  being  such 
as  to  keep  the  boards,  &c.,  steady,  and  prevent 
the  cutters  from  drawing  the  boards  towards 
the  center  of  the  cutter-wheels,  whilst  it  is 
moved  through  by  machinery.  In  the  planing 
operation,  the  tendency  of  the  plane  is  to  lift 
the  boards  directly  up  against  the  rollers;  but 
in  the  tonguing  and  grooving,  the  tendency  is 
to  overcome  the  friction  occasioned  by  the 
pressure  of  the  rollers. 

"  William  W.  Woodworth, 

"Administrator  of 
William  Woodworth,  deceased. 
"  Witnesses: 

"  James  Milholland, 
"  Cns.  M.  Keller." 

The  above  papers  show  the  title  of  the  ad- 
ministrator, who  was  the  grantor  of  Wilson, 
the  plaintiff  in  the  suit.  The  record  in  the 
New  York  case  was  exceedingly  brief,  and 
contained  neither  the  declaration  nor  pleas, 
but  only  the  state  of  the  pleadings  and  the  ex- 
istence of  demurrers.  But  from  the  eighth 
fact  in  the  statement  of  facts,  in  which  it  is 
said  that  "  the  defendants  trace  no  title  to 
themselves  to  a  right  to  use  said  machines  from 
669*]  the  assignment  *made  by  William 
Woodworth  and  James  Strong  to  Halstead, 
Toogood,  and  Tyack,"  the  inference  must  be 
that  their  defense  was  in  showing  an  outstand- 
ingtitle. 

The  following  is  the  entire  case  presented  by 
the  New  York  record : 
Howard  4. 
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•'  United  States  of  America,  Northern  District 

of  New  York: 

"At  a  Circuit  Court  of  the  United  States, 
begun  and  held  at  Albany,  for  the  Northern 
District  of  New  York,  on  Tuesday,  the  twenty- 
first  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five,  and 
in  the  seventieth  year  of  American  independ- 
ence. 

"Present,  the  Honorable  Samuel  Nelson 
and  Alfred  Conkling,  Esquires. 

"James  G.  Wilson, 
v. 
"Lewis  Rousseau  and  Charles Easton. 
"  State  of  the  Pleading*. 

"This  is  an  action  on  the  case  to  recover 
damages  for  the  alleged  infringement  of  letters 
patent  issued  to  William  Woodworth,  on  the 
27th  day  of  December,  1828,  for  the  term  of 
fourteen  years,  for  an  improvement  in  machin- 
ery for  planing,  tonguing,  and  grooving  boards 
and  plank  at  one  operation;  which  letters 
patent  were,  on  the  16th  day  of  November, 
1842.  extended  for  seven  years  more,  such  ex- 
tension being  granted  to  William  W.  Wood- 
ward, as  administrator  of  said  William  Wood- 
worth. 

"  To  the  first  count  of  the  plaintiff's  declara- 
tion, the  defendants  interposed  three  several 
special  pleas  in  bar,  to  each  of  which  pleas  the 
plaintiff  demurred,  and  the  defendants  joined 
in  demurrer.  To  the  second  count  of  the 
plaintiff's  declaration,  the  defendants  demurred, 
and  the  plaintiff  joined  in  demurrer. 

"  The  case  coming  on  to  be  argued  at  this 
term,  the  following  questions  occurred  for  de- 
cision, to  wit: 

"  1.  Whether  the  eighteenth  section  of  the 
Patent  Act  of  1836  authorized  the  extension  of 
a  patent  on  the  application  of  the  executor  or 
i  administrator  of  a  deceased  patentee. 

"  2.  Whether,  by  force  and  operation  of  the 
eighteenth  section  of  the  Act  of  July  4th, 
1836,  entitled  "  An  Act  to  promote  the  progress 
of  the  useful  arts,"  &c,  the  extension  granted 
to  William  W.  Woodworth,  as  administrator, 
on  the  16th  day  of  November,  1842,  inured  to 
the  benefit  of  assignees,  under  the  original 
patent  granted  to  William  Woodworth,  on  the 
27th  day  of  December,  1828,  or  whether  said 
extension  inured  to  the  benefit  of  the  adminis- 
trator only,  in  his  said  capacity. 

' '3.  Whether  theextension  specified  in  the  fore- 
going second  point  inured  to  the  benefit  of  the 
administrator  to  whom  the  same  "was  [*670 
granted,  and  to  him  in  that  capacity  exclusively ; 
or  whether,  as  to  the  territory  specified  in 
the  contract  of  assignment  made  by  William 
Woodworth  and  James  Strong  to  Toogood, 
Halstead,  and  Tyack,  on  the  28th  day  of  No- 
vember, 1829  (and  set  forth  in  the  second  plea 
of  the  defendants  to  the  first  count  of  the  dec- 
laration), and  by  legal  operation  of  the  cove- 
nants contained  in  said  contract,  the  said  ex- 
tention  inured  to  the  benefit  of  the  said  Too- 
good,  Halstead,  and  Tyack.  or  their  assigns. 

"4.  Whether  the  plaintiff,  claiming  title 
under  the  extension  from  the  administrator, 
can  maintain  an  action  for  an  infringement  of 
the  patent  right  within  the  territory  specified 
in  the  contract  of  assignment  to  Toogood,  Hal- 
stead,   and  Tyack,  against   any   person   not 
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claiming  under  said  assignment;  or  whether 
the  said  assignment  be  of  itself  a  perfect  bar 
to  the  plaintiff's  suit. 

"  5.  Whether  the  extention  specified  in  the 
second  point  could  be  applied  for  and  obtained 
by  William  W.  Woodworth,  as  administrator 
of  William  Woodworth,  deceased,  if  the  said 
William  Woodworth,  the  original  patentee, 
had,  in  his  lifetime,  disposed  of  all  his  interest 
in  the  then  existing  patent,  having,  at  the  time 
of  his  death,  no  right  or  title  to,  or  interest  in, 
the  said  original  patent;  or  whether  such  sale 
carried  with  it  nothing  beyond  the  term  of  said 
original  patent;  and,  if  it  did  not,  whether  any 
contingent  rights  remained  in  the  patentee  or 
his  representatives. 

"  6.  Whether  the  plaintiff,  if  he  be  an  as 
signee  of  an  exclusive  right  to  use  two  of  the 
patented  machines  within  the  town  of  Water- 
vliet,  has  such  an  exclusive  right  as  will  enable 
him  to  maintain  an  action  for  an  infringement 
of  the  patent  within  said  town ;  or  whether,  to 
maintain  such  action,  the  plaintiff  must  be 
possessed,  as  to  that  territory,  of  all  the  rights 
of  the  original  patentee. 

"7.  \V  hether  the  letters  patent  of  renewal 
issued  to  William  W.  Woodworth,  as  adminis- 
trator aforesaid,  on  the  8th  day  of  July,  1843, 
upon  the  amended  specification  and  explana- 
tory drawings  then  filed,  be  good  and  valid  in 
law:  or  whether  the  same  be  void,  for  uncer- 
tainty, ambiguity,  or  multiplicity  of  claim,  or 
any  other  cause. 

"8.  Whether  the  court  can  determine,  as 
matter  of  law,  upon  an  inspection  of  the  said 
two  patents  and  their  respective  specifications, 
that  the  said  new  patent  of  the  8th  of  July, 
1845.  is  not  for  the  same  invention  for  which 
the  said  patent  of  1828  was  granted. 

"9.  Whether  the  decision  of  the  Board  of 
Commissioners,  who  are  to  determine  upon  the 
application  for  the  extension  of  a  patent,  under 
the  eighteenth  section  of  the  Act  of  1836,  is 
conclusive  upon  the  question  of  their  jurisdic- 
tion to  act  in  the  given  case. 

"  10.  Whether  the  commissioner  of  patents 
can  lawfully  receive  a  surrender  of  letters 
patent  for  a  defective  specification,  and  issue 
new  letters  patent  upon  an  amended  specifica- 
tion, after  the  expiration  of  the  term  for 
which  the  original  patent  was  granted,  and 
67 1  *1  "pending  the  existence  of  an  extended 
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term  of  seven  years;  or  whether  such  surrender 
and  renewal  may  be  made  at  any  time  during 
such  extended  term. 

'•  On  which  questions  the  opinions  of  the 
judges  were  opposed. 

"  Whereupon,  on  a  motion  of  the  plaintiff, 
by  William  H.  Seward,  his  counsel,  that  the 
points  on  which  the  disagreement  hath  hap- 
pened may,  during  the  term,  be  stated  under 
the  direction  of  the  judges,  and  certified  under 
the  seal  of  the  court  to  the  Supreme  Court,  to 
be  finally  decided. 

"  It  is  ordered  that  the  foregoing  state  of  the 
pleadings,  and  the  following  statement  of 
facts,  which  is  made  under  the  direction  of 
the  judges,  be  certitied,  according  to  the  re- 
quest of  the  plaintiff  by  his  counsel,  and  the 
law  in  that  case  made  and  provided,  to  wit: 

"  1.  That  William  Woodworth,  as  the  in- 
ventor of  a  machine,  or  improvement  in 
machinery,  for  planing,  tonguing,  and  grooving 
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boards  and  plank  at  one  operation,  on  the  37th 
day  of  December,  in  the  year  1828,  applied  to 
the  proper  department  of  the  government  for  a 
patent  for  said  invention,  and  upon  the  same 
day,  on  filing  his  specifications  and  explanato- 
ry drawings,  and  complying  with  the  other 
legal  prerequisites,  letters  patent  signed  by  the 
President,  and  under  the  seal  of  the  United 
States,  were  duly  issued  to  the  said  William 
Woodworth,  granting  to  him  the  exclusive  right 
throughout  the  United  States,  to  construct  and 
use,  and  vend  to  others  to  be  used,  the  machine 
or  improvement  patented,  for  and  duting  the 
term  of  fourteen  years  from  the  said  27th  day 
of  December,  1828. 

"%.  That  subsequently,  to  wit,  on  the  28th 
day  of  November,  1829,  the  said  William 
Woodworth  and  James  Strong,  who  had  be- 
come jointly  interested  with  said  Woodworth. 
in  the  rights  secured  by  the  said  letters  patent 
by  contract  of  assignment  of  that  date,  trans- 
ferred to  Daniel  H.  Toogood,  Daniel  Halstead, 
and  William  Tyack  all  their  right  and  intere>l 
in  and  to  the  said  patent  for  certain  parts  and 
portions  of  the  United  States  in  said  contract 
specifically  set  forth,,  including  the  city  and 
County  of  Albany,  in  the  State  of  New  York, 
which  is  the  domicile  of  the  defendants. 

"8.  That  the  habendum  in  said  contract  of 
assignment  is  in  the  words  following,  to  wit : 

'* '  To  have  and  to  hold  the  rights  and  privi- 
leges hereby  granted  for  and  during  the  term 
of  fourteen  years  from  the  date  of  the  patent.' 

"And  that  the  third  clause  in  said  contract 
of  assignment  in  the  following  words,  to  wit: 

'"And  the  two  parties  further  agree,  that 
any  improvement  in  the  machinery,  or  altera- 
tion or  renewal  of  either  patent,  such  improve- 
ment, alteration  or  renewal,  shall  inure  to  the 
benefit  of  respective  parties  interested,  and  may 
be  applied  and  used  within  their  respective  dis. 
tricts,  as  hereinbefore  designated.' 

*"  4.  That  previous  to  the  expiration  [*672 
of  the  fourteen  years'  limitation  of  said  patent. 
William  Woodworth,  the  patentee,  died,  to 
wit,  on  the  9th  of  February,  1839;  that  WD1 
iam  W.  Woodworth  was  thereupon  duly  ap- 
pointed, and  now  is,  administrator  of  the  es- 
tate of  the  said  William  Woodworth,  and  that 
said  Woodworth,  in  his  lifetime,  had  sold  all 
his  interest  in  the  said  original  patent 

"  5.  That  William  W.  Woodworth,  as  ad 
ministrator  aforesaid,  on  the  16th  day  of  No- 
vember, 1842,  under  the  18th  section  of  tbe 
Act  of  Congress  of  July  4th,  1836.  applied 
to  the  board  of  commissioners  created  by  the 
said  section  for  an  extension  of  said  patent, 
and  that,  upon  complying  with  the  requisite- 
in  said  section  prescribed,  an  extension  of  aaid 
patent  was  granted  by  said  board  to  William 
W.  Woodworth,  as  administrator  of  tbe  estate 
of  William  Woodworth,  on  said  16th  day  «! 
November,  1842,  and  letters  patent  of  eilen 
aion  were  on  said  day  duly  issued  to  him. 
granting  to  him,  in  his  aforesaid  capacity,  the 
exclusive  right  to  make  and  use.  and  vend  to 
other  to  be  used,  the  said  invention  or  improve 
ment,  for  the  term  of  seven  years  from  and 
after  the  term  of  limitation  of  said  original 
patent. 

"6.  That  on  the  8th  day  of  July,  1845.  the 
said  William  W.  Woodworth,  in  his  capacity 
as  administrator  aforesaid,  and  in  accordance 
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witli  the  provisions  of  tbc  thirteenth  section  of 
the  said  Act  of  July  4th,  1886,  made  a  surren- 
der to  the  commissioner  of  patents  of  the  letters 
patent  to  him  granted  on  the  16th  day  of  No- 
vember, 1842,  for  an  insufficiency  of  the  speci- 
fication upon  which  said  original  patent  was 
issued,  and  upon  filing  a  corrected  and  amend- 
ed specification,  with  explanatory  drawings,  a 
copy  of  which  is  annexed  hereto  and  made  a 
part  of  this  statement,  the  said  commissioner, 
on  said  8th  day  of  July,  1845,  issued  to  the  said 
William  W.  Woodworth  new  letters  patent  of 
said  invention  for  the  unexpired  term  of  the 
first  extension  thereof,  and  of  the  extension 
granted  by  special  act  of  Congress  on  the  26th 
day  of  February,  1845. 

"  7.  That  the  defendants  in  this  action  have 
erected  and  put  in  operation,  in  the  town  of 
Watervliet,  which  is  within  the  County  of  Al- 
bany and  State  of  New  York,  one  or  more  ma- 
chines for  planing,  tonguing,  and  grooving 
boards  and  plank,  substantially  the  same  in 
principle  and  mode  of  operation  as  that  the 
subject  of  the  patent  granted  to  William  Wood- 
worth. 

"  8.  That  the  defendants  trace  no  title  to 
themselves  to  a  right  to  use  said  machines 
from  the  assignment  made  by  William  Wood- 
worth  and  James  Strong  to  Halstead,  Too- 
good,  and  Tyack. 

"9.  That  the  plaintiff  in  this  action  is  the 
grantee  of  William  W.  Woodworth,  as  admin- 
istrator, of  the  exclusive  right  to  construct  and 
use,  and  vend  to  others  to  be  used,  two  of  said 
patented  machines  within  said  town  of  Water- 
vliet, in  said  County  of  Albany,  and  State  of 
New  York." 

673*]  *The  case  was  argued  by  Mr.  Seward, 
Mr.  Latrobe,  and  Mr.  Webster  (the  two  latter  di- 
viding the  points),  on  behalf  of  the  plaintiff, 
and  Mr.  Steven*  for  the  defendants.  The  report- 
er has  been  kindly  furnished  with  the  arguments 
of  these  gentlemen, but  his  limits  will  not  permit 
their  publication  in  extento,  and  he  is  unwill- 
ing to  take  the  responsibility  of  condensing 
them. 

Mr.  Juttiee  Nelson  delivered  the  opinion  of 
the  court: 

The  questions  in  this  case  come  before  us  on 
a  certificate  of  division  of  opinion  from  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  involving  the  con- 
struction of  various  provisions  of  the  Act  of 
Congress  to  promote  the  progress  of  useful 
arts,  commonly  called  the  Patent  Act.  We 
shall  examine  the  questions  in  the  order  in 
which  they  appear  on  the  record.  The  first  is 
as  follows: 

1.  Whether  the  eighteenth  section  of  the 
Act  of  1836  authorized  the  extension  of  a  pat- 
ent on  the  application  of  the  executor  or  ad- 
ministrator of  a  deceased  patentee. 

The  eighteenth  section  provides,  in  sub- 
stance, that  whenever  any  patentee  of  an  inven- 
tion or  discovery  shall  desire  an  extension  of 
his  patent  beyond  the  term  of  its  limitation,  he 
may  make  application  therefor,  in  writing,  to 
the  commissioner  of  the  patent  office,  setting 
forth  the  grounds  thereof.  That  the  Secretary 
of  State,  the  Commissioner  of  the  Patent  office, 
and  the  Solicitor  of  the  Treasury  shall  consti- 
tute a  board  to  hear  and  decide  upon  the  ap- 
Howasd  4.  U  S.,  Book  11. 


plication;  the  patentee  shall  furnish  to  the 
board  a  statement  in  writing,  under  oath,  of 
the  value  and  usefulness  of  the  invention,  and 
of  his  receipts  and  expenditures,  sufficiently  in 
detail  to  exhibit  a  true  and  faithful  account  of 
loss  and  profit  in  any  manner  accruing  to  him 
from  and  by  reason  of  the  invention ;  and  if, 
upon  a  hearing  of  the  matter,  it  shall  appear  to 
the  satisfaction  of  the  board,  having  a  due  re- 
gard to  the  public  interest,  that  it  is  just  and 
proper  the  term  of  the  patent  should  be  ex- 
tended by  reason  of  the  patentee,  without 
neglect  or  fault  on  his  part,  having  failed  to 
obtain,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  the  time,  ingenu- 
ity, and  expense  bestowed  upon  the  same,  and 
the  introduction  thereof  into  use.  it  shall  be  the 
duty  of  the  commissioner  to  renew- and  extend 
the  patent,  by  making  a  certificate  thereon  of 
such  extension  for  the  term  of  seven  years  from 
and  after  the  expiration  of  the  first  term,  &c. 

This  is  the  substance  of  the  section,  so  far 
as  is  material  to  the  consideration  of  the  ques- 
tion ;  and  it  will  be  seen,  that,  according  to  the 
words  of  the  provision,  the  application  is  to 
be  made  by,  and  the  new  term  to  be  granted  to, 
the  patentee  himself,  and  hence  the  objection 
on  account  of  its  having  been  granted  to  the 
administrator. 

The  main  argument  relied  on  to  support  the 
objection  is,  that  the  patentee  had  no  interest 
or  right  of  property  in  the  extended  term  at 
•the  time  of  his  death.  That  all  he  [*674 
had  was  a  mere  possibility,  too  remote  and 
contingent  to  be  regarded  as  property,  or  any 
right  of  property,  in  the  sense  of  the  law,  and 
therefore  not  assets  or  rights  in  the  hands  of 
the  administrator  which,  would  authorize  an 
application  within  the  meaning  of  the  stat- 
ute. 

At  common  law,  the  better  opinion,  prob- 
ably, is,  that  the  right  of  property  of  the  in- 
ventor to  his  invention  or  discovery  passed 
from  him  as  soon  as  it  went  into  public  use 
with  his  consent;  it  was  then  regarded  as  hav- 
ing been  dedicated  to  the  public,  -as  common 
property,  and  subject  to  the  common  use  and 
enjoyment  of  all. 

The  act  of  Congress  for  the  encouragement 
of  inventors,  and  to  promote  the  progress  of 
the  useful  arts,  and  for  the  purpose  of  remedy- 
ing the  imperfect  protection,  or  rather  want  of 
protection,'  of  this  species  of  property,  has  se- 
cured to  him,  for  a  limited  term,  the  full  and 
exclusive  enjoyment  of  his  discovery. 

The  law  has  thus  impressed  upon  it  all  the 
qualities  and  characteristics  of  property,  for 
the  specified  period ;  and  has  enabled  him  to 
hold  and  deal  with  it  the  same  as  in  case  of  any 
other  description  of  property  belonging  to  him, 
and  on  his  ceath  it  passes,  with  the  rest  of  his 
personal  estate,  to  his  legal  representatives,  and 
becomes  part  of  the  assets. 

Congress  have  not  only  secured  to  the  in- 
ventor this  absolute  and  indefeasible  interest 
and  property  in  the  subject  of  the  invention  for 
the  fourteen  years,  but  have  also  agreed,  that 
upon  certain  conditions  occurring  and  to  be 
shown,  before  the  expiration  of  this  period,  to 
the  satisfaction  of  a  board  of  commissioners,  an 
indifferent  tribunal  designated  for  the  purpose, 
this  right  of  property  in  the  invention  shall  be 
continued  for  the  further  term  of  seven  years. 
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Subject  to  this  condition,  the  right  of  property 
in  the  second  term  is  as  perfect,  to  the  extent 
of  the  intent,  as  the  right  of  property  in  the 
first. 

The  circumstances  upon  which  the  condition 
rests,  and  the  occurrence  of  which  gives  effect 
and  operation  to  the  further  grant  of  the  gov- 
ernment, are  by  no  means  uncommon,  or  diffi- 
cult to  be  shown.  They  have  often  happened 
to  inventors  in  the  course  of  their  dealings 
with  this  species  of  property.  The  act  of  Con- 
gress contemplates  their  occurrence  again,  and 
has  therefore  provided  further  security  and 
protection,  by  enlarging  the  interest  and"  right 
of  property  in  the  subject  of  their  invention. 

The  provision  is  founded  upon  the  policy  of 
the  government  to  encourage  genius,  and  pro- 
mote the  progress  of  the  useful  arts,  by  hold- 
ing out  an  additional  inducement  to  the  enjoy- 
ment of  the  right  secured  under  the  first  term; 
and  as  an  act  of  justice  to  the  inventors  for  the 
time,  ingenuity,  and  expense  bestowed  in 
bringing  out  the  discovery,  frequently  of  in- 
calculable value  to  the  business  interests  of  the 
country.  And  it  is  apparent,  therefore,  unless 
the  executor  or  administrator  is  permitted  to 
675*1  take  the  place  of  the  'patentee  in  case 
of  his  death,  and  make  application  for  the  grant 
of  the  second  term,  which  continues  the  exclu- 
sive enjoyment  of  the  right  of  property  in  the 
invention,  the  object  of  the  statute  will  be  de- 
feated, and  a  valuable  right  of  property,  in- 
tended to  be  secured,  lost  to  his  estate. 

The  statute  is  not  founded  upon  the  idea  of 
conferring  a  mere  personal  reward  and  gratuity 
upon  the  individual,  as  a  mark  of  distinction 
for  a  great  public  service,  which  would  ter- 
minate with  his  death;  but  of  awarding  to  him 
an  enlarged  interest  and  right  of  property  in 
the  invention  itself,  with  a  view  to  secure  to 
him,  with  greater  certainty,  a  fair  and  reason- 
able remuneration.  And  to  the  extent  of  this 
further  right  of  property,  thus  secured,  what- 
ever that  may  be,  it  is  of  the  same  description 
and  character  as  that  held  and  enjoyed  under 
the  patent  for  the  first  term.  In  its  nature, 
therefore,  it  continues,  and  is  to  be  dealt  with, 
after  the  decease  of  the  patentee,  the  same  as 
an  interest  under  the  first,  and  passes,  with 
other  rights  of  property  belonging  to  him,  to 
the  personal  representatives,  as  part  of  the  ef- 
fects of  the  estate. 

It  would  seem,  therefore,  from  the  nature  of 
this  interest  in  an  extended  term  itself,  as  well 
as  from  a  consideration  of  the  object  and  pur- 
pose of  the  statute,  plainly  expressed  upon  its 
face,  in  providing  for  the  prolonged  enjoyment 
and  protection  of  this  species  of  property,  that 
the  Board  of  Commissioners  were  well  war- 
ranted in  making  the  renewed  grant  to  the  ad- 
ministrator, upon  his  complying  with  the  con- 
ditions. 

An  argument  has  been  urged  against  this 
conclusion,  grounded  upon  the  tenth  and  thir- 
teenth sections  of  the  patent  law.  The  former 
provides  in  express  terms  for  the  issuing  of  a 
patent  to  the  executor  or  administrator,  in  case 
of  the  death  of  the  inventor  before  it  is  taken 
out;  and  the  latter,  for  a  surrender  of  a  patent 
defective  by  reason  of  an  insufficient  descrip- 
tion, and  the  re-issuing  of  a  new  one.  These 
are  supposed  to  be  analogous  cases,  and  mani- 
fest the  sense  of  Congress,  that,  without  the 
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express  provisions  of  law,  the  patent  in  the  one 
case,  and  the  surrender  in  the  other,  could  not 
be  issued  to,  or  be  made  by,  the  legal  repre- 
sentative. The  argument  is  no  doubt  a  proper 
one,  and  entitled  to  consideration;  but  is  not 
necessarily  conclusive. 

As  it  respects  the  provision  for  a  surrender 
by  the  executor  or  administrator,  which  is  most 
analogous  to  the  question  in  hand,  we  think 
there  could  be  no  great  doubt  that  the  right 
would  exist  in  the  absence  of  any  such  express 
authority,  regard  being  had  to  the  nature  of  tat 
property,  and  the  rights  and  duties  of  the  legal 
representative,  within  the  spirit  and  object  of 
the  patent  law.  It  would  be  the  surrender  of  i 
patent,  the  legal  interest  and  property  in  which 
had  become  vested  in  him  as  part  of  the  assets, 
which  he  was  bound  to  take  care  of,  and  pro 
tect  against  waste ;  a  step  necessary  to  perfect 
the  title  and  give  value  to  the  property 
•would  seem  to  be  not  only  directly  [*676 
within  the  line  of  his  duty,  but  in  furtherance 
of  the  chief  object  of  the  law,  namely,  to  secure 
remuneration  to  the  meritorious  inventor. 

It  has  also  been  argued,  that  the  executor  or 
administrator  could  not  comply  with  the  terms 
and  conditions  of  the  eighteenth  section,  upon 
which  the  right  of  property  in  the  extended 
term  is  made  to  depend.  In  other  words,  that 
he  would  be  unable  to  furnish  to  the  Board  of 
Commissioners  a  statement  wider  oath  of  the 
usefulness  of  the  invention,  and  of  the  receipts 
and  expenditures  of  the  patentee,  exhibiting  • 
true  and  faithful  account  of  the  loss  and  profit 
in  any  manner  accruing  from,  and  by  reason 
of,  the  invention.  This  argument  assumes  as  a 
matter  of  fact  that  which  may  well  be  denied. 
Suppose  the  dealings  of  the  patentee  in  the  sub- 
ject of  his  discovery  have  been  carried  on 
through  the  instrumentality  of  agents  or  clerks, 
or,  if  not,  that  the  patentee  himself,  as  bus 
ness  men  usually  do,  has  kept  an  accurate 
account,  of  his  receipts  and  expenditures, 
all  difficulty  at  once  disappears.  The  account 
books  of  a  deceased  party,  in  many  of  the  States 
of  the  Union,  identified  and  the  handwriting 
proved,  are  received  as  legal  evidence  of  the 
demand  in  the  courts  of  justice,  and  afford  fell 
authority,  upon  legal  principles,  for  the  admis- 
sion of  the  books  before  the  board,  in  support 
of  the  application.  We  perceive  no  great  dif- 
ficulty in  a  substantial  compliance  with  the 
terms  of  the  section,  on  the  part  of  the  execu 
tor  or  administrator. 

The  second  question  is,  Whether,  by  force 
and  operation  of  the  eighteenth  section  slresdr 
referred  to,  the  extension  granted  to  W.  W. 
Woodworth,  as  administrator,  on  the  16th  day 
of  November,  1842,  inured  to  the  benefit  of 
assignees  under  the  original  patent  granted  to 
William  Woodworth,  on  the  27th  day  of  De 
cember,  1828,  or  whether  said  extension  reared 
to  the  benefit  of  the  administrator  only,  is  &» 
said  capacity. 

The  most  of  this  section  has  already  been  re- 
cited in  the  consideration  of  the  first  question. 
and  it  will  be  unnecessary  to  repeat  it.  It  pro- 
vides for  the  application  of  the  patentee  to  the 
commission  for  an  extension  of  the  patent  for 
seven  years;  constitutes  a  board  to  bear  and 
decide  upon  the  application ;  and  if  his  receipts 
and  expenditures,  showing  the  loss  and  profits 
accruing  to  him  from  and  on  account  of  his  in- 

Howaid  t. 


Digitized  by 


Google 


1846 


WlLBOH  V.  ROTJBSKAU  KT  AL. 


67 


vention,  shall  establish,  to  the  satisfaction  of 
the  board,  that  the  patent  should  be  extended 
by  reason  of  the  patentee,  without  any  fault  on 
his  part,  baying  failed  to  obtain  from  the  use 
and  sale  of  his  invention  a  reasonable  remunera- 
tion for  his  time,  ingenuity,  and  expense  be- 
stowed upon  the  same,  and  the  introduction  of 
it  into  use,  it  shall  be  the  duty  of  the  commis- 
sioners to  extend  the  same  by  making  a  certifi- 
cate thereon  of  such  extension  for  the  term  of 
seven  years  from  and  after  the  first  term; "  and 
thereupon  the  said  patent  shall  have  the  same  ef- 
fect in  law  as  though  it  had  been  originally  grant  - 
677*]  ed  for  the  term  of  twenty-one  "years." 
And  then  comes  the  clause  in  question:  "And 
the  benefit  of  such  renewal  shall  extend  to  as- 
signees and  grantees  of  the  right  to  use  the 
thing  patented,  to  the  extent  of  their  respective 
interests  therein." 

The  answer  to  the  second  question  certified 
depends  upon  the  true  construction  of  the  above 
clause  respecting  the  rights  of  assignees  and 
grantees. 

Various  and  conflicting  interpretations  have 
been  given  to  it  by  the  learned  counsel,  on  the 
argument,  leading  to  different  and  opposite  re- 
sults, which  it  will  be  necessary  to  examine. 

On  one  side,  it  has  been  strongly  argued,  that 
the  legal  operation  and  effect  of  the  clause  save 
and  protect  all  the  rights  and  Interests  of  as- 
signees and  grantees  in  the  patent  existing  at 
the  time  of  the  extension ;  and  thus  secure  and 
continue  the  exclusive  use  and  enjoyment  of 
these  rights  and  interests  for  the  seven  years,  to 
the  same  extent,  and  in  as  ample  a  manner,  as 
held  and  enjoyed  under  the  first  term.  That 
if  A  holds  an  assignment  of  a  moiety  of  the 
patent,  he  will  hold  the  same  for  the  new  term 
of  seven  years;  if  of  the  whole  patent,  then  the 
whole  interest  for  that  period.  And  that  as 
soon  as  the  new  grant  is  made  to  the  patentee, 
the  interest  therein  passes,  by  operation  of  this 
clause,  to  the  assignees  of  the  old  term,  in  pro- 
portion to  their  respective  shares. 

On  the  other  side,  it  has  been  argued,  with 
equal  earnestness,  that,  according  to  the  true 
construction  and  legal  effect  of  the  clause,  pro- 
tection is  given,  and  intended  to  be  given,  only 
to  the  rights  and  interests  of  assignees  and 
grantees  acquired  and  held  by  assignments  and 
grants  from  the  patentee  in  and  under  the 
second  or  new  term;  and  that  it  does  not  refer 
to,  or  embrace,  or  in  any  way  affect  the  rights 
and  interest  of  assignees  or  grantees  holding 
under  the  old. 

In  connection  with  this  view,  it  is  said  that 
the  rights  thus  protected  in  the  new  term  may 
be  acquired  by  means  of  the  legal  operation  of 
the  clause,  either  from  a  direct  assignment  or 
grant  after  the  extension  of  the  patent,  or  by 
an  appropriate  provision  for  that  purpose,  look- 
ing to  an  extension,  contained  in  the  assignment 
or  grant  under  the  old. 

It  is  not  to  be  denied,  but  that,  upon  any 
view  that  has  been  taken  or  that  may  be  taken 
of  the  clause,  its  true  meaning  and  legal  effect 
cannot  be  asserted  with  entire  confidence;  and, 
after  all,  must  depend  upon  such  construction 
as  the  court  can  best  give  to  doubtful  phraseol- 
ogy and  obscure  legislation,  having  a  due  re- 
gard to  the  great  object  and  intent  of  Congress, 
as  collected  from  the  context  and  general  pro- 
visions and  policy  of  the  patent  law. 
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The  rule  is  familiar  and  well  settled,  that,  in 
case  of  obscure  and  doubtful  words  or  phraseol- 
ogy, the  intention  of  the  law  makers  is  to  be 
resorted  to,  if  discoverable  from  the  context,  in 
order  to  fix  and  control  their  meaning  so  as  to 
reconcile  it,  if  possible,  with  the  general  policy 
of  the  law. 

♦Now,  the  serious  difficulty  in  the  [*678 
way,  and  which  renders  the  first  interpretation 
inadmissible,  except  upon  the  most  explicit  and 
positive  words,  is,  that  it  subverts  at  once  the 
whole  object  and  purpose  of  the  enactment,  as 
is  plainly  written  in  every  line  of  the  previous 
part  of  the  section.  It  gives  to  the  assignees 
and  grantees  of  the  patent,  as  far  as  assigned 
under  the  old  term,  the  exclusive  right  and  en- 
joyment of  the  invention — the  monopoly — in 
the  extended  term  for  the  seven  years;  when, 
by  the  same  provision,  it  clearly  appears  that  it 
was  intended  to  be  secured  to  the  patentee  as  an 
additional  remuneration  for  his  time,  ingenuity, 
and  expense  in  bringing  out  the  discovery,  and 
in  introducing  it  into  public  use.  It  gives  this 
remuneration  to  parties  that  have  no  peculiar 
claims  upon  the  government  or  the  public,  and 
takes  it  from  those  who  confessedly  have. 

The  whole  structure  of  the  eighteenth  sec- 
tion turns  upon  the  idea  of  affording  this  addi- 
tional protection  and  compensation  to  the  pat- 
entee, and  to  the  patentee  alone,  and  hence  the 
reason  for  instituting  the  inquirybef ore  the  grant 
of  the  extension,  to  ascertain  whether  or  not  he 
has  failed  to  realize  a  reasonable  remuneration 
from  the  sale  and  use  of  the  discovery — the 
production  of  an  account  of  profit  and  loss  to 
enable  the  board  to  determine  the  question ;  and 
as  it  comes  to  the  one  or  the  other  conclusion, 
to  grant  the  extended  term  or  not. 

It  is  obvious,  therefore,  that  Congress  had 
not  at  all  in  view  protection  to  assignees.  That 
their  condition  on  account  of  dealing  in  the 
subject  of  the  invention,  whether  successful  or 
otherwise,  was  not  in  the  mind  of  that  body, 
nor  can  any  good  reason  be  given  why  it  should 
have  been. 

They  had  purchased  portions  of  the  interest 
in  the  invention,  and  dealt  with  the  patent 
rights  as  a  matter  of  business  and  speculation; 
and  stood  in  no  different  relation  to  the  govern- 
ment or  the  public  than  other  citizens  engaged 
in  the  common  affairs  of  life. 

Nothing  short  of  the  most  fixed  and  positive 
terms  of  a  statute  could  justify  an  interpretation 
so  repugnant  to  the  whole  scope  and  policy  of 
it,  and  to  wise  and  judicious  legislation. 

We  think  this  construction  not  necessarily  re- 
quired by  the  language  of  the  clause,  and  is 
altogether  inadmissible. 

Then  as  to  the  second  interpretation,  namely, 
that  the  clause  refers  to,  and  includes,  assignees 
and  grantees  of  interests  acquired  in  the  new 
term,  either  by  an  assignment  or  grant  from  the 
patentee  after  the  extension,  or  by  virtue  of  a 
proper  clause  for  that  purpose,  in  the  assign- 
men  under  the  old  term. 

The  difficulty  attending  this  construction  lies 
in  the  uselessness  of  the  clause  upon  the  hypo- 
thesis— the  failure  to  discover  any  subject  mat- 
ter upon  which  to  give  reasonable  operation 
and  effect  to  it;  and  hence,  to  adopt  the  con- 
struction is  to  make  the  clause  'virtually  [*6  7  9 
a  dead  letter,  the  grounds  for  which  conclusion 
we  will  proceed  to  state. 
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The  eleventh  section  of  the  Patent  Act  pro- 
vides, that  every  patent  shall  be  assignable,  in 
law,  either  as  to  the  whole  interest,  or  any  un- 
divided part  thereof,  by  an  instrument  in  writ- 
ing; which  assignment,  and  also  every  grant 
and  conveyance  of  the  exclusive  right  under 
any  patent,  &c.,  shall  be  recorded  in  the  patent 
office.  And  the  fourteenth  section  authorizes 
suits  to  be  brought  in  I  he  name  of  the  assignee 
or  grantee,  for  an  infringement  of  his  rights,  in 
a  court  of  law. 

One  object  of  these  provisions  found  in  the 
general  patent  system  is  to  separate  the  interest 
of  the  assignee  and  grantee  from  that  which 
may  be  held  by  the  patentee,  and  to  make  each 
fractional  interest  held  under  the  patent  distinct 
and  separate;  in  other  words,  to  change  a  mere 
equitable  into  a  legal  title  and  interest,  so  that 
it  may  be  dealt  with  in  a  court  of  law. 

Now,  in  view  of  these  provisions,  it  is  diffi- 
cult to  perceive  the  materiality  of  the  clause  in 
question,  as  it  respeets  the  rights  of  assignees 
and  grantees  held  by  an  assignment  or  grant  in 
and  under  the  new  term,  any  more  than  in  re- 
spect to  like  rights  and  interests  in  and  under 
the  old. 

The  eleventh  and  fourteenth  sections  embrace 
every  assignment  or  grant  of  a  part  or  the  whole 
of  the  interest  in  the  invention,  and  enable  these 
parties  to  deal  with  it.  in  all  respects,  the  same 
as  the  patentee.  They  stand  upon  the  same 
footing,  under  the  new  term,  as  in  the  case  of 
former  assignments  under  the  old.  Nothing  can 
be  clearer.  It  is  impossible  to  satisfy  the  clause 
by  referring  it  to  these  assignments  and  grants ; 
or  to  see  how  Congress  could,  for  a  moment, 
have  imagined  that  there  would  be  any  necessity 
for  the  clause,  in  this  aspect  of  it.  It  would 
have  been  as  clear  a  work  of  supererogation 
as  can  be  stated. 

The  onljr  color  for  the  argument  in  favor  of 
the  necessity  of  this  clause,  in  the  aspect  in 
which  we  are  viewing  it,  is  as  respects  the  con- 
tingent interest  in  the  new  term,  derived  from 
a  provision  in  an  assignment  under  the  old  one, 
looking  to  the  extension.  As  the  right  neces- 
sarily rested  on  contract,  at  least  till  the  contin- 
gency occurred,  there  may  be  some  doubt 
whether,  even  after  its  occurrence,  the  eleventh 
and  fourteenth  sections  had  the  effect  to  change 
it  into  a  vested  legal  interest,  so  that  it  could  be 
dealt  with  at  law:  and  that  a  new  assignment 
or  grant  from  the  patentee  would  be  required, 
which  could  be  enforced  only  in  a  court  of 
equity.  To  this  extent  there  may  be  some 
color  for  the  argument — some  supposed  matter 
to  give  operation  and  effect  to  the  clause. 

But  what  is  the  amount  of  it?  Not  that  the 
clause  creates  or  secures  this  contingent  interest 
in  the  new  term,  for  that  depends  upon  the 
contract  between  the  parties,  and  the  contract 
alone,  and  which,  even  if  the  general  provisions 
680*]  of  the  law  respecting  *the  rights  of 
assignees  and  grantees  could  not  have  the  effect 
to  change  into  a  legal  right,  might  be  enforced 
in  a  court  of  equity. 

The  only  effect,  therefore,  of  the  provision 
in  respect  to  assignees  and  grantees  of  this  de- 
scription would  be,  to  change  the  nature  of  the 
contingent  interest  after  the  event  happened, 
from  a  right  resting  in  contract  to  a  vested 
legal  interest;  or,  to  speak  with  more  precision, 
to  remove  a  doubt  about  the  nature  of  the  in- 
1156 


terest  in  the  new  term,  after  the  happening  of 
a  certain  contingency,  which  event  in  itself  was 
quite  remote.  This  stems  to  be  the  whole 
amount  of  the  effect  that  even  ingenious  and 
able  counsel  have  succeeded  in  finding,  to  sat- 
isfy the  clause.  It  presupposes  that  Congren 
looked  to  this  scintilla  of  interest  in  the  new 
term,  which  might  or  might  not  occur,  and 
cast  about  to  provide  for  it,  for  fear  of  doubts 
as  to  its  true  nature  and  legal  character,  and 
the  effect  of  the  general  system  upon  it. 

We  cannot  but  think  a  court  should  hesitate 
before  giving  a  construction  to  the  clause  so 
deeply  narsh  and  unjust  in  its  consequence), 
both  as  it  respects  the  public  and  individual 
rights  and  interests,  upon  so  narrow  a  foun- 
dation. 

But  there  are  other  difficulties  in  the  way  of 
this  construction. 

The  eleventh  section,  regulating  the  rights 
of  assignees  and  grantees,  provides,  "  thai 
every  patent  shall  be  assignable  at  law,"  4c, 
"  which  assignment,  and  also  every  grant  and 
conveyance  of  the  exclusive  right  under  any 
patent  to  make  and  use,  and  to  grant  to  others 
to  make  and  use,  the  thing  patented  within 
and  throughout  any  specified  part  or  portion 
of  the  United  States,  "&c.,  "shall  be  recorded." 

Now,  it  will  be  apparent,  we  think,  from  a 
very  slight  examination  of  the  clause  in  ques- 
tion, that  it  does  not  embrace  assignees  or 
grantees,  in  the  sense  of  the  eleventh  section, 
at  all;  nor  in  the  sense  in  which  they  are  re- 
ferred to  when  speaking  of  these  interests  gen- 
erally under  the  patent  law,  without  interpo- 
lating words  or  giving  a  very  forced  construction 
to  those  composing  it. 

The  clause  is  as  follows:  "  And  the  benefit 
of  such  renewal  shall  extend  to  assignees  and 
grantees  of  the  right  to  use  the  thing  patented, 
to  the  extent  of  their  respective  interests 
therein." 

It  will  be  seen  that  the  word  "exclusive," 
used  to  qualify  the  right  of  a  grantee  in  the 
eleventh  section,  and,  indeed,  always  when  re- 
ferred to  in  the  patent  law  (sec.  14),  and  also 
the  words  "  to  make."  "  and  to  grant  to  others 
to  make  and  use,"  are  dropped,  so  that  there 
is  not  oaly  no  exclusive  right  in  the  grantee,  in 
terms,  granted  or  secured  by  the  clause,  but  no 
right  at  all — no  right  whatever — to  make  or  to 
grant  to  others  to  make  and  use  the  thing  pat- 
ented; in  other  words,  no  exclusive  right  to 
make  or  vend.  And  it  is,  we  think,  quite  ob- 
vious, from  the  connection  and  phraseology, 
that  assignees  and  grantees  are  placed,  and 
were  intended  to  be  placed,  in  this  respect, 
upon  the  same  footing.  We  should  scarcely  be 
•justified  in  giving  to  this  term  a  more  f*681 
enlarged  meaning  as  to  the  right  to  make  and 
sell,  as  it  respects  the  one  class,  than  is  given  to 
the  others,  as  they  are  always  used  as  correlative 
in  the  patent  laws,  to  the  extent  of  the  inter- 
ests held  by  them.  The  clause,  therefore,  fa> 
terms,  seems  to  limit  studiously  the  benefit,  or 
reservation,  or  whatever  it  may  be  called, 
under  or  from  the  new  grant  to  the  naked  right 
to  use  the  thing  patented;  not  an  excitant 
right  even  for  that,  which  might  denote  mo- 
nopoly, nor  any  right  at  all,  much  less  exclu- 
sive, to  make  and  vend.  That  seems  to  hare 
been  guardedly  omitted.  We  do -not  forget 
the   remaining   part  of    the    sentence,    "to 
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the  extent  of  -'their  respective  interests 
therein,"  which  is  relied  on  to  help  out  the 
difficulty.  But  we  see  nothing  in  the  phrase, 
giving  full  effect  to  it,  necessarily  inconsistent 
with  the  plain  meaning  of  the  previous  words. 
The  exact  idea  intended  to  be  expressed  may 
be  open  to  observation,  but  we  think  it  far 
from  justifying  the  court  in  holding  that  the 
grant  or  reservation  of  a  right  to  use  a  thing 
patented,  well  known  and  in  general  use  at  the 
time,  means  an  exclusive  right  to  make  and 
use  it;  and  not  only  this,  but  an  exclusive  right 
to  grant  to  others  the  right  to  make  and  use  it, 
meaning  an  exclusive  right  to  vend  it. 

The  court  is  asked  to  build  up  a  complete 
monopoly  in  the  hands  of  assignees  and 
grantees  in  the  thing  patented,  by  judicial  con- 
struction, founded  upon  the  grant  of  a  simple 
right  to  use  it  to  the  extent  of  the  interest  pos- 
sessed ;  for  the  argument  comes  to  this  com- 
plexion. A  simple  right  to  use  is  given,  and 
we  are  asked  to  read  it  an  exclusive  right,  and 
not  only  to  read  it  an  exclusive  right  to  use, 
but  an  exclusive  right  to  make  and  vend  the 
patented  article. 

Recurring  to  the  patent  law,  it  will  be  seen 
that  Congress,  in  granting  monopolies  of  this 
description,  have  deemed  it  necessary  to  use 
very  different  language.  The  grant  in  the 
patent  must  be  in  express  terms,  for  "  the  full 
and  exclusive  right  and  liberty  of  making,  using 
and  vending,"  in  order  to  confer  exclusive 
privileges.  The  same  language  is  also  used  in 
the  act  when  speaking  of  portions  of  the  mo- 
nopoly in  the  hands  of  assignees  and  grantees. 
(Sees.  11,  14.) 

We  cannot  but  think,  therefore,  if  Congress 
had  intended  to  confer  a  monopoly  in  the  pat- 
ented article  upon  the  assignees  and  grantees 
by  the  clause  in  question,  the  usual  formula  in 
all  such  grants  would  have  been  observed,  and 
that  we  should  be  defeating  their  under- 
standing and  intent,  as  well  as  doing  violence 
to  the  language,  to  sanction  or  uphold  rights 
and  privileges  of  such  magnitude  by  the  mere 
force  of  judicial  construction. 

We  conclude,  therefore,  that  the  clause  has 
no  reference  to  the  rights  or  interests  of  as- 
signees and  grantees  under  the  new  and  ex- 
tended term,  upon  the  ground — 

1.  Because,  in  that  view,  giving  to  the  words 
©82*]  the  widest  construction,  'there  is 
nothing  to  satisfy  the  clause,  or  upon  which 
any  substantial  effect  and  operation  can  be 
given  to  it;  it  becomes  virtually  a  dead  letter, 
and  work  of  legislative  superfluity;  and 

2.  Because  the  clause  in  question,  upon  a 
true  and  reasonable  interpretation ,  does  not 
operate  to  vest  the  assignees  and  grantees 
named  therein  with  any  exclusive  privileges 
whatever,  in  the  extended  term,  and  therefore 
cannot  be  construed  as  relating  to  or  embrac- 
ing such  interests  in  the  sense  of  the  law. 

The  extention  of  the  patent  under  the  eight- 
eenth section  is  a  new  grant  of  the  exclusive 
right  or  monopoly  in  the  subject  of  the  inven- 
tion for  the  seven  years.  All  the  rights  of  as- 
signees or  grantees,  whether  in  a  share  of  the 
patent  or  to  a  specified  portion  of  the  territory 
held  under  it,  terminate  at  the  end  of  the  four- 
teen years,  and  become  re-invested  in  the 
patentee  by  the  new  grant. 

From  that  date  he  is  again  possessed  of  "the 
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full  and  exclusive  right  and  liberty  of  making, 
using,  and  vending  to  others  the  invention," 
whatever  it  may  be.  Not  only  portions  of  the 
monopoly  held  by  assignees  and  grantees  as 
subjects  of  trade  and  commerce,  but  the  pat- 
ented articles  or  machines  throughout  the 
country,  purchased  for  practical  use  in  the 
business  affairs  of  life,  are  embraced  within 
the  operation  of  the  extension.  This  latter 
class  of  assignees  and  grantees  are  reached  by 
the  new  grant  of  the  exclusive  right  to  use  the 
thing  patented.  Purchasers  of  the  machines, 
and  who  were  in  the  use  of  them  at  the  time, 
are  disabled  from  further  use  immediately,  as 
that  right  became  vested  exclusively  in  the 
patentee.  Making  and  vending  the  invention 
are  prohibited  by  the  corresponding  terms  of 
his  grant. 

Now,  if  we  read  the  clause  in  question  with 
reference  to  this  state  of  things,  we  think  that 
much  of  the  difficulty  attending  it  will  disap- 
pear. By  the  previous  part  of  the  section,  the 
patentee  would  become  re-invested  with  the 
exclusive  right  to  make,  use,  and  vend  the 
thing  patented ;  and  the  clause  in  question  fol- 
lows, and  was  so  intended  as  .a  qualification. 
To  what  extent,  is  the  question.  The  language 
is,  "  And  the  benefit  of  such  renewal  shall  ex- 
tend to  assignees  and  grantees  of  the  right  to 
use  the  thing  patented,  to  the  extent  of  their 
respective  interests  therein";  naturally,  we 
think,  pointing  to  those  who  were  in  the  use 
of  the  patented  article  at  the  time  of  the  re- 
newal, and  intended  to  restore  or  save  to  them 
that  right  which,  without  the  clause,  would 
have  been  vested  again  exclusively  in  the  pat- 
entee. The  previous  part  of  the  section  oper- 
ating in  terms  to  vest  him  with  the  exclusive 
right  to  use,  as  well  as  to  make  and  vend,  there 
is  nothing  very  remarkable  in  the  words,  the 
Legislature  intending  thereby  to  qualify  the 
right  in  respect  to  a  certain  class  only,  leaving 
the  right  as  to  all  others  in  the  patentee,  in 
speaking  of  the  benefit  of  the  renewal  extend- 
ing to  this  class.  The  renewal  vested  him 
with  the  whole  right  to  use,  and  therefore  there 
is  no  great  impropriety  of  language,  if  intended 
to  protect  "this  class,  by  giving  them  in  [*688 
terms  the  benefit  of  the  renewal.  Against  this 
view  it  may  be  said  that  "the  thing  patented  " 
means  the  invention  or  discovery,  as  held  in 
MeClurg  v.  King»land  (1  How.,  302),  and  that 
the  right  to  use  the  "  thing  patented  "  is  what, 
in  terms,  is  provided  for  in  the  clause.  That 
is  admitted,  but  the  words,  as  used  in  the  con- 
nection here  found,  with  the  right  simply  to 
use  the  thing  patented,  not  the  exclusive  right, 
which  would  be  a  monopoly,  necessarily  refer 
to  the  patented  machine  and  not  to  the  inven- 
tion; and,  indeed,  it  is  in  that  sense  that  the  ex- 
pression is  to  be  understood  generally  through- 
out the  patent  law,  when  taken  in  connection 
with  the  right  to  use.  in  contradistinction  to 
the  right  to  make  and  sell. 

The  "thing  patented"  is  the  invention;  so 
the  machine  is  the  thing  patented,  and  to  use  the 
machine  is  to  use  the  invention,  because  it  is  the 
thing  invented,  and  in  respect  to  which  the  ex- 
clusive right  is  secured,  as  is  also  held  in  Me- 
Clurg v.  Kingtland.  The  patented  machine  is 
frequently  used  as  equivalent  for  the  "thing 
patented,''  as  well  as  for  the  invention  or  dis- 
covery, and  no  doubt,  when  found  in  connec- 
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tion  with  the  exclusive  right  to  make  and  vend, 
always  means  the  right  of  property  in  the  in- 
vention, the  monopoly.  But  when  in  connec- 
tion with  the  simple  right  to  use,  the  exclusive 
right  to  make  and  vend  being  in  another,  the 
right  to  use  the  thing  patented  necessarily  re- 
sults in  a  right  to  use  the  machine,  and  nothing 
more.  Then,  as  to  the  phrase  "  to  the  extent 
of  their  respective  interests  therein,"  that  ob- 
viously enough  refers  to  their  interests  in  the 
thing  patented,  and  in  connection  with  the 
right  simply  to  use,  means  their  interests  in 
the  patented  machines,  be  that  interest  in  one 
or  more  at  the  time  of  the  extension. 

This  view  of  the  clause,  which  brings  it 
down  in  practical  effect  and  operation  to  the 
persons  in  the  use  of  the  patented  machine  or 
machines  at  the  time  or  the  new  grant,  is 
strengthened  by  the  clause  immediately  fol- 
lowing, which  is,  "  that  no  extension  of  the 
patent  shall  be  granted  after  the  expiration 
of  the  term  for  which  it  was  originally  issued." 
What  is  the  object  of  this  provision?  Ob- 
viously, to  guard  against  the  injustice  which 
'  might  otherwise  occur  to  a  person  who  had 
gone  to  the  expense  of  procuring  the  patent- 
ed article,  or  changed  his  business  upon  the 
faith  of  using  or  dealing  with  it,  after  the 
monopoly  had  expired,  which  would  be  ar- 
rested bv  the  operation  of  the  new  grant. 
To  avoid*  this  consequence,  it  is  provided  that 
the  extension  must  take  place  before  the  ex 

Siration  of  the  patent,  if  at  all.  Now,  it  would 
e  somewhat  remarkable  if  Congress  should 
have  been  thus  careful  of  a  class  of  persons 
who  had  merely  gone  to  the  expense  of  provid- 
ing themselves  with  the  patented  article  for 
use  or  as  a  matter  of  trade,  after  the  monop- 
oly had  ceased,  and  would  be  disappointed 
and  exposed  to  loss  if  it  was  again  renewed, 
and  at  the  same  time  had  overlooked  the 
class  who  in  addition  to  this  expense  and 
G84*]  change  of  business  *had  bought  the 
right  from  the  patentee,  and  were  in  the  use  and 
enjoyment  of  the  machine,  or  whatever  it  might 
be,  at  the  time  of  the  renewal.  These  provis- 
ions are  in  juxtaposition,  and  we  think  are 
but  parts  of  the  same  policy,  looking  to  the 
protection  of  individual  citizens  from  any 
special  wrong  and  injustice  on  account  of  the 
operation  of  the  new  grant. 

The  consequences  of  any  different  construe 
tion  than  the  one  proposed  to  be  given  are  al- 
ways to  be  regarded  by  courts,  when  dealing 
with  a  statute  of  doubtful  meaning.  For  be- 
tween two  different  interpretations,  resting  up- 
on judicial  expositions  of  ambiguous  and  in- 
volved phraseology,  that  which  will  result  in 
what  may  be  regarded  as  coming  nearest  to  the 
intention  of  the  Legislature  should  be  preferred. 
We  must  remember,  too,  that  we  are  not 
dealing  with  the  decision  of  the  particular  case 
before  us,  though  that  is  involved  in  the  in- 
quiry; but  with  a  general  system  of  great 
practical  interest  to  the  country ;  and  it  is  the 
effect  of  our  decision  upon  the  operation  of  the 
system  that  gives  to  it  its  chief  importance. 

The  eigtheenth  section  authorizes  the  renew- 
al of  patents  in  all  cases  where  the  Board  of 
Commissioners  is  satisfied  of  the  usefulness  of 
the  invention,  and  of  the  inadequacy  of  re- 
muneration to  the  patentee.  Inventions  of 
merit  only  are  the  subject  of  the  new  grant ;  such 
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as  have  had  the  public  confidence,  and  which  it 
may  be  presumed  have  entered  largely,  in  one 
way  and  another,  into  the  business  affairs  of 
life. 

By  the  report  of  the  commissioner  of  patents 
it  appears  that  five  hundred  and  two  patents 
were  issued  in  the  year  1844 — for  the  last  four- 
teen years,  the  average  issue  yearly  exceeded 
this  number — and  embrace  articles  to  be  found 
in  common  use  in  every  department  of  labor  or 
art,  on  the  farm,  in  the  workshop,  and  factory. 
These  articles  have  been  purchased  from  the 
patentee,  and  have  gone  into  common  use. 
But,  if  the  construction  against  which  we  hare 
been  contending  should  prevail,  the  moment 
the  patent  of  either  article  is  renewed,  the 
common  use  is  arrested,  by  the  exclusive  grant 
to  the  patentee.  It  is  true  the  owner  may  re- 
purchase the  right  to  use,  and  doubtless  would 
be  compelled  from  necessity;  but  he  is  left  to 
the  discretion  or  caprice  of  the  patentee.  A 
construction  leading  to  such  consequences,  and 
fraught  with  such  unmixed  evil,  we  most  be 
satisfied  was  never  contemplated  by  Congress, 
and  should  not  be  adopted  unless  compelled  by 
the  most  express  and  positive  language  of  the 
statute. 

The  third  question  certified  is,  whether  the 
extension  of  the  patent  granted  to  W.  W. 
Woodworth,  as  administrator,  on  the  10th  of 
November,  1842,  inured  to  the  benefit  of  the 
administrator  exclusively,  or  whether,  as  to 
certain  territory  specified  in  the  contract  of  as- 
signment made  by  W.  Woodworth  and  Jama 
Strong  to  Toogood,  Halstead,  and  Tyack,  on 
the  28th  of  November,  1829,  and  *by  f*68* 
legal  operation  of  the  convenants  contained  in 
said  contract,  the  said  extension  inured  to  the 
benefit  of  said  Toogood,  Halstead,  and  Tyack, 
or  their  assigns. 

William  Woodworth  was  the  original  pat- 
entee, and  took  out  letters  patent  on  the  27th 
of  December,  1828;  and  soon  after  conveyed  a 
moiety  of  the  same  to  James  Strong.  One 
Uri  Emmons  also  obtained  a  patent  for  a  simi- 
lar machine  on  the  26th  of  April,  1828,  and 
soon  after  conveyed  all  his  interest  in  the  tame 
to  Toogood,  Halstead.  and  Tyack.  With  s 
view  to  avoid  litigation,  both  parties  motnally 
assigned  to  each  other  their  interests  in  the 
respective  patents  to  different  and  separate 
portions  of  the  United  States;  and  in  the  as- 
signment from  Woodworth  and  Strong  to  Too- 
good,  Halstead,  and  Tyack,  the  following 
covenant  was  entered  into  by  the  parties: 
"  And  the  two  parties  further  agree,  that  any 
improvement  in  the  machinery,  or  alteration, 
or  renewal  of  either  patent,  such  improvement, 
alteration,  or  renewal  shall  Inure  to  the  benefit 
of  the  respective  parties  interested,  and  may 
be  applied  and  used  within  their  respective  dis- 
tricts, as  herein  before  designated." 

At  the  time  this  covenant  was  entered  into, 
there  was  no  provision  in  the  patent  laws  au- 
thorizing an  extension  or  renewal  of  the  same 
beyond  the  original  term  of  fourteen  yean. 
The  first  act  providing  for  it  was  pasted  is 
July,  1832.  Before  this  time,  the  only  mode 
of  prolonging  the  term  beyond  the  original 
grant  was  by  means  of  private  acts  of  Con- 
gress upon  individual  applications. 

A  construction  had  been  given  by  the  Or 
cuit  Court  ofljthe  United  States,  in  New  York, 
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as  early  as  1824,  by  which  the  patentee,  on 
surrendering  his  patent  on  account  of  a  defect- 
ire  specification,  would  be  entitled  to  take  out 
a  new  patent  correcting  the  defect,  which  con- 
struction was  afterwards  upheld  by  this  court 
in  Grant  v.  Raymond  (6  Peters.  218),  and  the 
principle  since  ingrafted  into  the  patent  law  by 
the  Act  of  1882. 

The  court  is  of  the  opinion  that  the  cove- 
nant in  questioa  should  be  construed  as  having 
been  entered  into  by  the  parties,  with  a  refer- 
ence to  the  known  and  existing  rights  and  priv- 
ileges secured  to  patentees  under  the  general 
system  of  the  government  established  for  that 
purpose;  that  the  parties  would  natuially  look 
to  the  established  system  of  law  on  the  subject 
in  arranging  their  several  rights  and  obliga- 
tions, in  dealing  with  property  of  this  de- 
scription, rather  than  to  any  possible  change 
that  might  be  effected  by  private  acts  of  Con- 
gress upon  individual  application.  Contracts 
are  usually  made  with  reference  to  the  estab- 
lished law  of  the  land,  and  should  be  so 
understood  and  construed,  unless  otherwise 
clearly  indicated  by  the  terms  of  the  agreement. 
If  the  parties  in  this  case  contemplated  any  al- 
teration or  modification  of  their  rights,  more 
advantageous,  by  the  further  legislation  of 
Congress,  we  think  some  more  specific  provis- 
ion having  reference  to  it  should  have  been 
686*]  *inserted  in  their  covenant.  The  term 
"renewal "  may  be  satisfied  by  a  reference  to 
the  law  as  it  then  stood.  The  patentee  might 
surrender  his  patent,  and  take  out  a  new  one, 
within  the  fourteen  years;  and  the  term  was 
used,  probably,  to  guard  against  any  question 
that  might  be  raised  as  to  the  right  under  the 
assignment  in  the  new  patent,  if  a  surrender 
and  new  issue  should  become  necessary.  The 
specification  accompanying  the  patent  was  a 
complicated  one,  and  has  been  the  subject  of 
much  controversy,  and  the  necessity  of  a  sur- 
render for  correction  and  amendment  might 
very  well  have  been  anticipated. 

We  think  this  view  satisfies  the  use  of  the 
term,  and  that  no  right  is  acquired  in  the  new 
grant  by  virtue  of  the  assignment  or  covenant. 

The  fourth  and  fifth  questions  certified  are 
answered  by  the  opinion  of  the  court  upon  the 
first  and  second  questions. 

The  sixth  question  certified  is  as  follows: 
Whether  the  plaintiff,  if  he  be  an  assignee  of 
an  exclusive  right  to  use  two  of  the  patented 
machines  within  the  town  of  Watervliet,  has 
such  an  exclusive  right  as  will  enable  him  to 
maintain  an  action  for  an  infringement  of  the 
patent  within  the  said  town;  or  whether,  to 
maintain  such  action,  the  plaintiff  must  be  pos- 
sessed, as  to  that  territory,  of  all  the  rights  of 
the  original  patentee. 

The  plaintiff  is  the  grantee  of  the  exclusive 
right  to  construct  and  use,  and  to  vend  to  others 
to  be  used,  two  of  the  patented  machines  with- 
in the  town  of  Watervliet,  in  the  County  of 
Albany. 

The  fourteenth  section  of  the  patent  law 
authorizes  any  person,  who  is  a  grantee  of  the 
exclusive  right  in  a  patent  within  and  through- 
out a  specified  portion  of  the  United  States,  to 
maintain  an  action  in  his  own  name  for  an  in- 
fringement of  the  right. 

The  plaintiff  comes  within  the  very  terms  of 
the  section.  Although  limited  to  the  use  of 
Howakd  4. 


two  machines  within  the  town,  the  right  to 
use  them  is  exclusive.  No  other  party,  not 
even  the  patentee,  can  use  a  right  under  the 
patent  within  the  territory  without  infringing 
the  grant. 

The  seventh  question  certified  is  as  follows: 
Whether  the  letters  patent  of  renewal  issued  to 
W.  W.  Woodworth,  as  administrator,  on  the 
8th  of  July,  1845,  upon  the  amended  specifica- 
tion and  explanatory  drawings  then  filed,  be 
good  and  valid  in  law,  or  whether  the  same  be 
void  for  uncertainty,  ambiguity,  or  multiplicity 
of  claim,  or  any  other  cause. 

The  court  is  satisfied,  upon  an  examination 
of  the  specification  and  drawings  referred  to  in 
the  question  certified,  that  it  is  sufficiently  full 
and  explicit,  and  is  not  subject  to  any  of  the 
objections  taken  to  it. 

The  remaining  questions  will  be  sufficiently 
answered  by  the  certificate  sent  to  the  court 
below. 

•order.  [*687 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York,  and  on  the  points  and  questions  on 
which  the  judges  of  the  said  Circuit  Court  were 
opposed  in  opinion,  and  which  were  certified 
to  this  court  .for  its  opinion,  agreeably  to  the 
act  of  Congress  in  such  case  made  and  pro- 
vided, and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court — 

1.  That  the  eighteenth  section  of  the  Patent 
Act  of  1886  did  authorize  the  extension  of  a 
patent  on  the  application  of  the  executor  or  ad- 
ministrator of  a  deceased  patentee. 

2.  That,  by  force  and  operation  of  the  eight- 
eenth section  of  the  Act  of  July  4th,  1886,  en- 
titled ' '  An  act  to  promote  the  progress  of  the 
useful  arts,"&c.,  the  extension  granted  to  Will- 
iam W.  Woodworth,  as  administrator,  on  the 
16th  day  of  November,  1842,  did  not  inure  to 
the  benefit  of  assignees  under  the  original 
patent  granted  to  William  Woodworth  on  the 
27th  day  of  December,  1828,  but  that  the  said 
extension  inured  to  the  benefit  of  the  adminis- 
trator only,  in  his  said  capacity. 

8.  That  the  extension  specified  in  the  fore- 
going second  point  did  inure  to  the  benefit  of 
the  administrator,  to  whom  the  same  was 
granted,  and  to  him  in  that  capacity  exclusive- 
ly ;  and  that,  as  to  the  territory  specified  in  the 
contract  of  assignment  made  by  William  Wood- 
worth  and  James  Strong  to  Toogood,  Halstead, 
and  Tyack,  on  the  28th  day  of  November, 
1829  (and  set  forth  in  the  second  plea  of  the  de- 
fendants to  the  first  count  of  the  declaration), 
and  by  legal  operation  of  the  covenants  con- 
tained in  said  contract,  the  said  extension  did 
not  inure  to  the  benefit  of  the  said  Toogood, 
Halstead,  and  Tyack,  or  their  assigns. 

4.  That  the  plaintiff,  claiming  title  under 
the  extension  from  the  administrator,  can 
maintain  an  action  for  an  infringement  of  the 
patent  right  within  the  territory  specified  in  the 
contract  of  assignment  to  Toogood,  Halstead, 
and  Tyack,  against  any  person  not  claiming 
under  said  assignment.  And  that  the  said  as- 
signment is  not,  of  itself,  a  perfect  bar  to  the 
plaintiff's  suit. 

6.  That  the  extension  specified  in  the  second 
point  could  be  applied  for  and  obtained  by 
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William  W.  Woodworth,  as  administrator  of 
William.  Woodworth,  deceased,  although  the 
said  William  Woodworth,  the  original  patentee, 
had  in  his  lifetime  disposed  of  all  his  interest 
in  the  then  existing  patent,  having  at  the  time 
of  his  death  no  right  or  title  to  or  interest  in 
the  said  original  patent;  and  that  such  sale  did 
not  carry  anything  beyond  the  term  of  said 
original  patent;  and  that  no  contingent  rights 
remained  in  the  patentee  or  his  representatives. 

6.  That  the  plaintiff,  if  he  be  an  assignee  of 
688*]  an  exclusive  right  *to  use  two  of  the 
patented  machines  within  the  town  of  Water- 
vliet,  has  such  an  exclusive  right  as  will  enable 
him  to  maintain  an  action  for  an  infringement 
of  the  patent  within  said  town. 

7.  That  the  letters  patent  of  renewal  issued 
to  William  W.  Woodworth,  as  administrator 
as  aforesaid,  on  the  8th  day  of  July,  1845,  up- 
on the  amended  specification  and  explanatory 
drawings  then  filed,  are  good  and  valid  inlaw; 
and  are  not  void  for  uncertainly,  ambiguity,  or 
muliiciplity  of  claim,  or  any  other  cause. 

8.  That  the  question  involved  in  the  eighth 
point  propounded  does  not  present  any  ques- 
tion of  law  which  this  court  con  answer. 

9.  That  the  decision  of  the  Board  of  Com- 
missioners, who  are  to  determine  upon  the  ap- 
plication for  the  extension  of  a  patent  under 
the  eighteenth  section  of  '-he  Act. of  1836,  is  not 
conclusive  upon  the  question  of  their  jurisdic- 
tion to  act  in  a  given  case. 

10.  That  the  commissioner  of  patents  can 
lawfully  receive  a  surrender  of  letters  patent 
for  a  defective  specification,  and  issue  new 
letters  patent  upon  an  amended  specification, 
after  the  expiration  of  the  term  for  which  the 
original  patent  was  granted,  and  pending  the 
existence  of  an  extended  term  of  seven  years; 
and  that  such  surrender  and  renewal  may  be 
made  at  any  lime  during  such  extended  term. 

/(  m  thereupon  now' here  ordered  and  adjudged 
by  this  court,  that  it  be  so  certified  to  the  said 
Circuit  Court. 

Mr.  Justice  McLean: 

As  I  dissent  from  the  opinion  of  the  court, 
in  their  answer  to  the  second  question  certified, 
I  will  state,  in  few  words,  the  reasons  of  my 
dissent. 

The  question  is,  whether  the  extension  of 
the  patent,  under  the  Act  of  1886,  to  William 
W.  Woodworth,  the  administrator,  inured  to 
the  benefit  of  the  assignees  of  the  first  patent. 

I  had  occasion  to  consider  this  question  in 
the  case  of  Brooks  and  Morris  v.  EickneU  and 
Jenkins,  on  my  circuit,  and  on  a  deliberate  ex- 
amination of  the  eighteenth  section  of  the  above 
act,  I  came  to  the  conclusion,  that  unless  the 
assignment  gave  to  the  assignee  the  right  in  the 
extended  or  renewed  patent,  his  interest  expired 
with  the  limitation  of  the  original  patent. 

The  lamented  Justice  Story,  without  any  in- 
terchange of  opinion  between  us,  about  the 
same  time,  gave  the  same  construction  to  the 
section.  The  late  Mr.  Justice  Thompson,  and 
several  of  the  district  judges  of  the  United 
States,  have  construed  the  act  in  the  same 
way. 

The  eleventh  section  of  the  act  makes  the 
patent  assignable  in  law,  either  as  to  the  whole 
interest  or  any  undivided  part  thereof,  by  any 
instrument  of  writing,  which  is  required  to  be 
11«© 


recorded  in  the  patent  office  within  three  months 
from  the  date. 

By  the  eighteenth  section,  the  patentee  may 
make  application  *for  the  extension  of  [*089 
his  patent  to  the  commissioner,  who  is  required 
ot  publish  a  notice  of  such  application  "  in  one 
or  more  of  the  principal ,  newspapers  in  the 
city  of  Washington,  and  in  such  other  paper 
or  papers  as  he  may  deem  proper,  published  in 
the  section  of  country  most  interested  adversely 
to  the  extension  of  the  patent."  "  And  the 
Secretary  of  State,  the  Commissioner  of  the 
Patent  Office,  and  the  Solicitor  of  the  Treasury 
shall  constitute  a  board  to  hear  and  decide  up- 
on the  evidence  produced  before  them  both  for 
and  against  the  extension,  and  shall  sit  for  that 
purpose  at  the  time  and  place  designated  in  the 
published  notice  thereof.  The  patentee  shall 
furnish  to  said  board  a  statement  in  writing. 
under  oath,  of  the  ascertained  value  of  the  in- 
vention, and  of  his  receipts  and  expenditure*, 
sufficiently  in  detail  to  exhibit  a  true  and  faith- 
ful account  of  loss  and  profit  in  any  manner 
accruing  to  him  from  and  by  reason  of  said 
invention.  And  if,  upon  a  hearing  of  the 
matter,  it  shall  appear  to  the  full  and  entire 
satisfaction  of  the  said  board,  having  due  regard 
to  the  public  interest  therein,  that  it  is  just  and 
proper  that  the  term  of  the  patent  should  be  ex- 
tended by  reason  of  the  patentee,  without  neg 
lect  or  fault  on  his  part,  having  failed  to  ob- 
tain, from  the  use  and  sale  of  his  invention,  t 
reasonable  remuneration  for  the  time,  ingenuity, 
and  expense  bestowed  upon  the  same,  and  the 
introduction  thereof  into  use,  it  shall  be  the 
duty  of  the  commissioner  to  renew  and  extend 
the  patent,"  &c. ;  "  and  thereupon  the  said  patent 
shall  have  the  same  effect  in  law  as  though  it 
had  been  originally  granted  for  the  term  of 
twenty-one  years.  And  the  benefit  of  such  re- 
newal shall  extend  to  assignees  and  grantees  of 
the  right  to  use  the  thing  patented,  to  the  extent 
of  their  respective  interest  therein." 

This  section  embraces  patents  previously  is- 
sued, and  the  construction  now  to  be  given  to 
it  operates  on  all  cases  of  extensions  under  it, 
whether  the  assignments  were  made  before  or 
after  the  passage  of  the  act 

The  object  of  this  section  is  so  clearly  ex- 
pressed as  not  to  admit  of  doubt.  It  was  tor 
the  exclusive  benefit  of  the  patentee;  for  the 
extension  can  only  be  granted  when  it  shall  be 
made  to  appear  that  lie  patentee,  "  without 
neglect  or  fault  on  his  part,  having  failed  to 
obtain,  from  the  use  and  sale  of  his  invention, 
a  reasonable  remuneration  for  his  time,  in- 
genuity, and  expense,"  Ac.  This,  then,  being 
the  clear  intent  of  Congress,  expressed  in  this 
section,  it  must  have  a  controlling  influence  is 
the  construction  of  other  pacts  of  the  section. 
A  statute  is  construed  by  the  same  rule  ss  • 
written  contract.  The  intent  of  law  maters, 
and  of  the  persons  contracting,  where  thai 
intent  clearly  appears,  must  be  carried  into 
effect.  Where  the  statute  or  the  contract »» 
repugnant  in  its  language  as  not  to  show  the 
intent,  then  no  effect  can  be  given  to  it.  If 
the  words  used  be  susceptible  of  such  a  con- 
struction as*notonly  to  show  the  inienl.[*6B0 
but  to  enable  the  court  to  give  effect  to  it,  it 
is  the  duty  of  the  court  so  to  construe  it 

Bacon,  on  the  construction  of  statutes,  sayi: 
"The  most  natural  and  genuine  way  of  coo- 
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struing  a  statute  is  to  construe  one  part  by 
another  part  of  the  same  statute;  for  this  best 
expresseth  the  meaning  of  the  makers."  And, 
"If  any  part  of  a  statute  be  obscure,  it  is 
proper  to  consider  the  other  parts;  for  the 
words  and  meaning  of  one  part  of  a  statute 
frequently  lead  to  the  sense  of  another."  "  A 
statute  ought,  upon  the  whole,  to  be  so  construed, 
that,  if  it  can  be  prevented,  no  clause,  sentence 
or  word  shall  be  superfluous,  void,  or  insig- 
nificant." 

That  the  patentee  may  have  his  patent  ex- 
tended, though  the  assignee  held  the  entire  in- 
terest in  it,  is  undoubted.  He  has  only  to 
show  that  he  has  not  been  re-imbursed,  «&c, 
within  the  meaning  of  the  section,  to  establish 
bis  claim  for  an  extension.  And,  in  such  a 
case,  if  the  benefit  of  the  extension  go  to  the 
assignee,  he  having  the  entire  interest  in  the 
patent,  how  is  the  patentee  benefited?  And 
vet  the  law  was  enacted  exclusively  for  his 
benefit.  Does  not  such  a  construction  defeat 
the  object  of  the  law?  And  if  it  does,  can  it 
be  maintained?  Where  the  assignment  of  the 
patent  has  been  for  less  than  the  whole,  the 
same  objection  lies,  though  the  object  of  the 
law  is  subverted  only  to  the  extent  of  the  as- 
signment. 

The  interest  of  the  assignee,  it  is  supposed, 
is  protected  by  the  provisions  that "  the  benefit 
of  such  renewal  shall  extend  to  assignees  and 
granites  of  the  right  to  use  the  thing  patented, 
to  the  extent  of  their  respective  interests  there- 
in." There  can  be  no  doubt  that  the  words  '  'to 
the  extent  of  their  respective  interests  therein  " 
refer  to  their  right  to  use  the  thing  patented; 
and  this,  it  is  contended,  is  the  benefit  which 
results  to  the  assignee  from  the  renewal.  That 
this  would  seem  to  be  the  import  of  these 
words,  disconnected  from  other  parts  of  the 
section,  is  admitted:  but  such  a  construction  is 
wholly  inadmissible,  when  the  object  of  the 
section  is  considered. 

The  patent  is  extended  for  the  benefit  of  the 
patentee.  This  is  so  obvious  that  no  one  will 
deny  it.  And  the  above  construction  gives  the 
benefit  to  the  assignee.  Here  is  a  direct  re- 
pugnancy, and  there  is  no  escape  from  it;  for 
the  same  repugnancy  exists,  though  in  a  less 
degree,  where  a  part  of  the  patent  only  has 
been  assigned.  Under  such  circumstances,  we 
must  inquire  whether  this  repugnancy  may  not 
be  avoided  by  giving  another  and  a  different 
application  to  the  provision,  of  which  the 
words  may  be  susceptible. 

The  benefit  of  the  renewal  is  given  to  the 
assignees;  but  to  what  extent?  To  the  extent 
of  their  interest  in  the  renewal.  But  it  is  said 
that  this  cannot  be  the  true  construction,  as  it 
renders  Ihe  provision  inoperative.  If,  by  the 
OU1*]  assignment,  there  was  an  express  'con- 
tract that  tiic  assignee  should  enjoy  the  same 
interest  in  the  renewal  or  extension  of  a  patent, 
this  would  secure  such  interest,  without  the 
provision. 

To  this  it  may  be  answered,  that  such  on 
assignment  of  a  thing  not  in  esse  would,  at 
most , only  be  a  contract  to  convey  the  legal  right. 
But,  under  the  eighteenth  section,  the  assignment 
after  the  extension  becomes  a  legal  transfer. 
In  addition  to  this,  the  right  under  the  exten- 
sion being  legal,  all  purchasers  would  be  af- 
fected with  notice,  where  the  assignment  had 
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been  recorded  in  the  patent  office.  This  view 
gives  effect  to  the  section,  and  harmonizes  its 
provisions.  The  other  construction  makes  the 
parts  of  the  section  repugnant,  and  nullifies 
the  whole  of  it.  Now,  which  is  the  more 
reasonable  view?  But,  in  addition  to  this, 
what  conceivable  motive  could  Congress  have 
had  to  give  a  boon  to  the  assignee?  How  is 
he  injured  by  the  extension? 

Without  the  extension,  the  assignee  would 
only  have  a  right,  in  common  with  all  others, 
to  use  the  invention.  This  could  be  of  no 
more  value  to  him  than  the  worth  of  his  ma- 
chinery; for  competition  equally  open  to  all, 
cannot  be  estimated  of  any  value.  Under  the 
assignment,  the  assignee  claims  a  monopoly. 
Now,  did  Congress  intend  to  give  him  this 
boon?  Why  should  he  be  an  object  of  public 
munificence?  He  laid  out  his  money  in  the 
purchase  of  the  patent  right,  because  he  be- 
lieved it  would  be  profitable.  And,  in  most 
cases,  the  assignee  speculates  upon  the  poverty 
of  the  inventor.  Inventors  are  proverbially 
poor  and  dependent.  The  history  of  this  patent 
illustrates  strongly  this  fact.  Half  of  the  right 
was  originally  assigned  to  pay  the  expense  and 
trouble  of  taking  out  the  patent.  Another 
part  of  the  patent  was  assigned  to  compromise 
a  pretended  claim  to  a  similar  invention. 

The  hardship  complained  of  by  the  assignee 
is  more  imaginary  than  real.  If  the  patentee 
takes  all  the  benefit  of  the  extension,  the  as- 
signee loses,  it  is  said,  the  value  of  his  ma- 
chinery. This  does  not  necessarily  follow. 
For  if  the  machinery  has  been  judiciously  se- 
lected, and  put  in  operation  at  a  proper  place, 
it  will  sell  for  its  value  generally,  if  not  always. 
If  the  invention  be  of  great  value,  as  is  un- 
doubtedly the  case  in  this  instance,  the  ma- 
chinery will  be  wanted  by  anyone  who  may 
wish  to  continue  the  business,  under  the  ex- 
tended patent.  So  that  the  loss  in  the  sale  of 
the  machinery  would  not  be  greater  than 
would  have  been  suffered  by  a  sale  if  the  pat- 
ent had  not  been  extended. 

This  construction,  then,  inflicts  little  or  no 
injury  on  the  assignee,  whilst  the  other  con- 
struction, as  has  been  shown,  defeats  the  ob- 
ject of  the  statute.  But  this  inconvenience  or 
loss  to  the  assignee  is  duly  considered  and 
weighed,  under  the  statute,  as  the  board,  in 
granting  the  extension,  must  have  a  due  regard 
to  the  public  interest.  Notice  is  to  be  given,  as 
far  as  practicable,  to  all  persons  interested 
against  the  extension  of  the  patent,  who  may 
•appear  before  the  board  and  oppose  it.  [*69a 
And  it  was  stated  in  the  argument,  that  the 
assignees  of  this  patent  did  oppose  the  ex- 
tension of  it.  Little  did  they  suppose  at  the 
time  that  they  were  resisting  a  boon  secured 
to  them  by  the  above  section.  Whatever  loss, 
real  or  imaginary,  the  assignee  may  suffer  from 
the  extension  of  the  patent,  is  a  loss  or  incon- 
venience which  results  from  the  general  ad- 
vancement of  the  public  good,  and  for  which 
society  does  not,  and  indeed  cannot,  make 
compensation.  The  price  of  property  is  affected 
by  general  legislation.  An  embargo  is  laid,  and 
ships,  during  its  continuance,  are  valueless. 
The  increase  or  diminution  of  the  tariff  affects 
beneficially  or  injuriously  the  value  of  machin- 
ery uwd  in  manufactures.  The  reduction  of 
the  price  of  the  public  lands  affects  the  price 
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of  lands  generally  in  the  new  States.  An  act 
authorizing  a  company  or  individual  to  con- 
struct a  railroad  renders  useless  turnpike  roads 
in  its  neighborhood,  and  the  public  houses 
established  thereon;  but  for  these  injuries  no 
compensation  is  made.  Indeed,  it  is  difficult 
to  find  any  great  public  enterprise  which  does 
not,  in  a  greater  or  less  degree,  affect  inju- 
riously private  rights.  But  these  must  yield  to 
the  general  welfare  of  society. 

All  enlightened  governments  reward  the  in- 
ventor. He  is  justly  considered  a  public  ben- 
efactor. Many  of  the  most  splendid  produc- 
tions of  genius,  in  literature  and  in  the  arts, 
have  been  conceived  and  elaborated  in  a  garret 
or  hovel.  Such  results  not  only  enrich  a  na- 
tion, but  render  it  illustrious.  And  should  not 
their  authors  be  cherished  and  rewarded? 

If  the  assignee  under  the  eighteenth  section 
take  anything,  in  my  judgment  he  takes  the 
whole  extent  of  his  interest — the  whole  or 
nothing.  And  it  appears  to  me  the  construction 
given  by  the  court  is,  if  possible,  less  war- 
ranted by  the  section,  than  to  hold  that  the 
assignee  takes  under  the  extension  the  entire 
interest  assigned. 

The  words  "  and  the  benefit  of  such  renewal 
shall  extend  to  assignees  and  grantees  of  the 
right  to  use  the  thing  patented,  to  the  extent  of 
their  respective  interest  therein,"  cannot,  it 
seems  to  me,  by  any  known  rule  of  construc- 
tion, be  held  to  give  to  the  assignee  or  grantee 
the  right  to  use  the  machine  he  may  have  had 
in  operation  at  the  time  the  extension  took 
effect.  The  words,  "to  use  the  thing  patent- 
ed," are  descriptive  of  the  right  assigned  or 
granted,  and  refer  to  such  right,  not  to  the 
mere  use  of  the  machine.  "The  extent  of 
their  respective  interests  therein"  undoubtedly 
covers  the  whole  interest,  and  cannot  refer 
merely  to  the  number  of  machines  the  indi- 
vidual may  have  in  operation, 

Mr.  Jiutice  Wayne  expressed  his  dissent 
from  that  part  of  the  opinion  of  the  court 
which,  in  answer  to  the  second  question,  gave 
a  right  to  an  assignee  to  continue  the  use  of 
693*]  the  patented  'machine,  and  said  he 
would  probably  file  his  reasons  with  the  clerk. 

Mr.  Justice  Woodbury: 

There  is  one  of  the  leading  questions  cer- 
tified to  us  in  this  cause,  in  the  decision  of 
which  I  have  the  misfortune  to  differ  from  a 
majority  of  the  court. 

As  that  decision  bears  on  several  of  the  other 
questions,  and  also  disposes  entirely  of  some 
of  the  four  causes  connected  with  this  matter, 
which  have  been  so  long  and  so  ably  under 
argument  before  us,  I  consider  it  due  to  the 
importance  of  this  subject  to  the  parties  and 
the  public,  as  well  as  just  to  myself,  to  state 
the  reasons  for  my  dissent. 

The  difference  in  our  views  arises  in  the 
construction  of  the  eighteenth  section  of  the 
patent  law  of  July  4th,  1836,  and  relates  to  the 
benfits  which  may  be  enjoyed  under  it  by  as- 
signees and  grantees. 

Before  the  passage  of  that  law,  a  patent 
could  not,  under  any  circumstances,  be  ex- 
tended in  its  operation  for  the  benefit  of  any- 
body beyond  its  original  term,  except  by  a 
special  act  of  Congress.  But  this  section 
allowed  a  patentee  to  apply  to  a  board  of 
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officers  and  obtain  from  them  a  renewal  of  his 
patent  for  seven  years  longer,  provided  he  of- 
fered to  them  satisfactory  proofs  that  hit 
expenses  and  labor  in  relation  to  the  patent  had 
not  been  indemnified.  It  provided  further,  that 
the  renewal  be  indorsed  on  the  back  of  the 
original  patent;  "and  thereupon  the  said 
patent  shall  have  the  same  effect  in  law  a 
though  it  had  been  originally  granted  for  the 
term  of  twenty -one  years."  It  then  added, 
"And  the  benefit  of  such  renewal  shall  extend 
to  assignees  and  grantees  of  the  right  to  use 
the  thing  patented,  to  the  extent  of  their  re- 
spective interests  therein."  This  last  ckiae 
creates  the  chief  embarrassment.  In  this  caw, 
the  patentee  having  died,  and  we  having  just 
decided  that  a  renewal  was  legally  granted  to 
his  administrator,  the  controverted  question 
about  which  we  differ  is,  whether  that  renewal 
inures  exclusively  to  the  use  of  the  patentee 
through  his  administrator,  or  goes  either  in 
full  or  in  part  to  his  assignees  and  grantees 
under  the  old  patent.  In  the  present  case  it  is 
conceded,  that  by  the  contract  of  assignment 
or  grant,  nothing  is  expressly  conveyed  but  the 
old  patent,  and  in  words,  only  for  the  original 
term  of  "  fourteen  years." 

The  question  is  not,  then,  whether,  when 
assigning  an  interest  in  the  old  term,  before  or 
after  the  passage  of  the  Act  of  1890,  it  might 
not  be  competent  and  easy  to  use  language 
broad  and  explicit  enough  to  transfer  an  in- 
terest in  any  subsequent  extension  by  means  of 
the  contract  of  assignment,  and  this  be  con- 
firmed by  the  words  of  the  eighteenth  section; 
but  whether  those  words  alone  transfer  it,  or 
were  intended  to  transfer  it,  when  the  con- 
tract of  assignment,  *  as  in  this  case,  [*694 
was  made  before  the  Act  of  1836  passed,  and 
referred,  to  nomine,  only  to  the  old  patent,  and 
expressly  limited  the  time  for  which  the  patent 
was  assigned  to  the  old  term. 

In  such  case,  it  seems  to  me  that  both  the 
language  and  spirit  of  this  section  restrain  in 
operation  to  the  patentee  or  his  legal  represen- 
tatives, and  convey  no  rights  in  the  extension 
to  assignees  or  grantees,  whether  prior  or  sub- 
sequent, except  where  the  patentee  had  clearly 
contracted  that  they  should  have  an  interest 
bevond  the  original  term. 

But  the  majority  of  the  court  hold  here,  that 
this  clause,  independent  of  any  expression  hi 
the  assignment,  transfers  an  interest  in  the  ex 
tension  to  all  assignees  and  grantees,  so  that 
they  may  continue  to  use  any  machines  already 
in  operation  during  the  new  term,  without  any 
new  contract,  or  any  new  compensation  for 
such  further  use. 

The  argument  on  the  part  of  the  assignees, 
in  all  the  cases  before  us,  on  this  subject,  has 
been,  that  by  force  of  this  section  all  assignees 
before  authorized  to  make,  vend,  or  use  these 
machines,  for  fourteen  years,  could  continne 
to  make  and  vend,  as  well  as  use  them,  for 
seven  more,  without  any  new  contract  or  new 
consideration ;  and  that "  grantees  of  the  right  to 
use"  should  have  a  like  prolongation  of  all 
their  interests.  And  such  seems  to  have  been 
the  opinion  of  the  Circuit  Court  in  Maryland, 
in  Wilson  v.  Turner  (October  Term,  1844), 
Chief  Justice  Taney  presiding,  though  other 
points  besides  arose  there,  ana  were  disponed 
of  in  that  opinion. 
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But  now,  for  the  first  time,  it  is  believed, 
since  the  passage  of  the  patent  law,  this  court, 
by  force  of  the  last  clause  in  the  eighteenth  sec- 
tion, not  only  give  to  assignees  and  grantees 
a  greater  or  longer  interest  in  the  thing  patent- 
ed than  was  given  in  the  contract  of  assign- 
ment to  them,  but  undertake  to  introduce  a 
novel  discrimination,  not  seeming  to  me  to  be 
made  in  the  clause  itself,  and  give  to  assignees 
of  the  patent  right  itself  an  extension  of  only 
a  part  of  their  former  interest,  but  to  "  grant- 
ees of  the  right  to  use"  the  patent,  an  exten- 
sion of  all  their  former  interests. 

We  propose  to  examine  the  objections  to 
this  decision  of  the  court,  first,  on  the  princi- 
ple of  giving  to  old  assignees  and  grantees  an 
extension  of  their  interests  to  the  new  patent 
at  all,  unless  the  contract  of  assignment  to  them 
was  manifestly  meant  to  embrace  any  new 
term;  and,  after  that,  to  examine  the  propriety 
of  the  discrimination  in  allowing  a  right  in  the 
renewed  patent  to  grantees  of  the  use,  to  the 
extent  of  all  their  old  interests,  and  withhold- 
ing a  like  privilege  from  assignees  of  the 
patent  itself. 

First,  it  has  been  repeatedly  decided,  that 
"  a  thing  which  is  in  the  letter  of  a  statute  is 
not  within  the  statute,  unless  it  be  within  the 
intention  of  the  makers."  (Dwarrison  Statutes, 
692;  Bac.  Abr.,  Statute,  T;  2  Inst.,  107,  886.) 
695*]  *Here  the  great  design  of  the  whole 
section  was  to  extend  assistance  to  an  unfortu- 
nate and  needy  class  of  men  of  genius,  who 
had  failed  to  realize  any  profits  from  their 
valuable  inventions  during  the  first  term  of 
their  patents.  The  intention  of  the  makers  of 
this  law  is  usually  conceded  to  have  been  relief 
to  such  patentees,  and  not  to  assignees  or 
grantees. 

It  was  the  former,  and  not  the  latter,  who 
were  sufferers,  and  whom  Congress  had  be- 
fore, by  special  acts  of  extension,  occasionally 
tried  to  indemnify  for  their  losses ;  and  to  whom 
□ow,  in  a  more  summary  way,  on  application 
and  proof  by  them  alone,  an  extension  was  au- 
thorized to  be  given  by  a  board  of  officers,  in 
order  that  they  and  not  others  might  reap  the 
profits  of  such  extension. 

But,  by  allowing  the  benefit  of  it  to  go  to 
the  former  assignees  of  only  the  old  patent,  the 
intention  of  the  makers  appears  to  be  defeat- 
ed, and  those  profited  who  have  not  proved 
any  loss  or  suffering,  but,  on  the  contrary, 
may,  have  already  derived  great  advantages 
from  the  assignment. 

It  might  thus  happen,  likewise,  where,  in  a 
case  like  this,  the  patentee  has  assigned  all  his 
old  patent  before  the  extension,  and  the  use  of 
it  under  the  extension  would  constitute  all  or  its 
chief  value,  that  neither  he  nor  his  representa- 
tives— he  whose  genius  had  produced  the  whole 
invention,  at  the  sacrifice  of  time  and  toil,  and 
whose  sufferings,  losses,  and  disappointments 
the  law  is  expressly  made  to  indemnify — would 
receive  the  smallest  pittance  from  it;  but  those 
reap  all  its  advantages  who  may  already  have 
grown  rich  by  the  assignment  to  them  of  the 
old  patent,  and  who  nobody  can  pretend  were 
the  particular  or  principal  objects  of  relief. 
Under  such  a  construction,  how  absurd  would 
it  be  for  such  a  patentee  ever  to  apply  for  an 
extension,  when  he  must  do  it  at  new  cost  and 
expense,  and  then  have  the  whole  fruits  of  it 
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stripped  from  him  by  persons  who  had  neither 
paid  for  the  extension,  nor  had  it  conveyed  to 
them.  It  is  an  equal  violation  of  the  leading 
intention  of  this  section,  and  of  most  of  these 
principles  and  of  much  of  this  reasoning,  to 
allow,  as  the  opinion  of  the  court  does,  such 
persons  to  take,  unpaid  for  and  unbought,  a 
part  of  the  benefits  of  the  renewal,  as  to  take 
the  whole  of  them. 

Second,  by  the  construction  of  the  court, 
contracts  and  vested  rights  seem  to  be  radical- 
ly encroached  upon.  Under  it,  an  assignee  of 
an  old  patent,  limited  in  the  contract  conveying 
it  to  fourteen  years,  will,  for  some  purposes, 
get  it  for  twenty-one  years,  directly  in  conflict 
with  the  express  stipulation  of  the  parties. 
Congress  will,  in  this  way,  be  made  unworthily 
to  tamper  with  the  private  obligations  of  in- 
dividuals, and  will  impair  them  by  taking 
from  the  rights  of  one,  and  enlarging  or  add- 
ing to  the  rights  of  the  other;  and  this  with- 
out any  new  consideration  or  new  engagement 
passing  between  them,  but,  on  the  contrary, 
against  the  wishes,  assent,  and  interests  of  one. 
That  view,  also,  involves  us  in  the  unreasona- 
ble inference,  *that  Congress  intended  [*696 
to  violate  a  solemn  compact,  to  disturb  the 
vested  rights  and  written  agreements  of  par- 
ties, when  the  language  used  is  susceptible  of 
a  different  construction,  and  one  that  is  con- 
sistent with  what  is  just,  and  with  the  spirit  of 
the  whole  section. 

By  that  view,  an  assignee  or  grantee  will 
obtain  "a  right  to  use  the  thing  patented"  for 
a  term  of  seven  years  longer  than  he  contract- 
ed or  paid  for,  while  the  patentee,  without 
any  such  agreement  in  his  contract  assigning 
or  granting  the  right  to  use,  and  without  any 
new  consideration,  will  be  deprived  of  all  his 
new  and  vested  rights  in  the  extension,  so  far 
as  regards  that  use,  and  will  have  his  former 
contract  impaired  virtually  in  its  whole  vital- 
ity, by  making  him  part  with  the  use  for  a 
term  of  twenty-one  years,  when  the  contract 
says  but  fourteen,  and  making  him  do  it,  also, 
without  any  application  by  others  for  the  ex- 
tension, any  proof  by  others  of  not  being  indem- 
nified, any  payment  by  others  of  the  costs  and 
expenses  for  procuring  the  additional  seven 
years,  and  when  the  avowed  and  cardinal  ob- 
ject of  the  renewal  was  to  indemnify  him 
alone  for  losses  which  he  and  not  others  had 
sustained.  Well  may  he  say,  as  to  these  new 
and  extended  interests  attempted  to  be  con- 
ferred on  assignees  and  grantees  beyond  the 
contract  of  assignment,  in  hoe  federa  non 
vmi. 

Third,  the  construction  I  contend  for  seems 
to  me  the  only  one  consistent  with  the  lan- 
guage used  in  the  latter  portion  of  the 
eighteenth  section.  By  this,  no  part  of  those 
troublesome  four  lines  is  senseless,  or  ex- 
punged, or  ungrammatical,  or  contradictory  to 
the  object  of  the  previous  portion  of  the  sec- 
tion. While  the  construction  opposed  to  this 
must,  in  my  view,  require  interpolations  or 
extirpations  of  words,  and  a  violation  of  the 
object  of  the  rest  of  the  section,  in  order  to  give 
to  the  clause  the  meaning  the  advocates  of  that 
construction  impute  to  it-.  Look  at  the  phrase- 
ology of  the  clause:  "  The  benefit  of  such  re- 
newal shall  extend  to  assignees  and  grantees  of 
the  right  to  use  the  thing  patented,  to  the  ex- 
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tent  of  their  respective  interests  therein,"  but 
surely  to  no  more  than  that  extent.  It  would 
violate  both  the  words  and  design  to  have  them 
enjoy  more  than  the  extent  of  their  interests 
therein,  quite  as  much  as  not  to  let  them  enjoy 
all  of  the  extent  of  them.  In  the  construction  of 
statutes  it  is  a  well  settled  axiom,  that, '  'to  bring 
a  case  within  the  statute,  it  should  be  not  only 
within  the  mischief  contemplated  by  the  Legis- 
lature, but  also  within  the  plain,  intelligible  im- 
port of  the  words  of  the  act  of  Parliament." 
(Brandling  v.  Barrington,  6  Barn.  &  Cress., 476.) 
In  this  case  the  assignees  and  grantees  were  not 
within  either  the  mischief  intended  to  be  rem- 
edied, that  is,  a  want  of  indemnity  for  losses 
by  the  patentee;  or  within  the  "plain,  intelli- 
gible import  of  the  words,"  as  their  contract 
of  assignment  or  grant  did  not  extend  to  the 
renewed  term  at  all,  for  any  purpose  whatever, 
but  was  expressly  limited  to  the  fourteen  years 
of  the  original  patent. 

There  must  be  some  measure  of  their  respect- 
697*]  ive  interests,  when  *the  act  passed. 
What  was  it?  Clearly,  the  contracts  under 
which  they  had  been  acquired.  Nothing  had 
been  done,  cither  in  other  acts  or  previous  por- 
tions of  this,  to  increase  those  interests  beyond 
the  contracts,  but  merely  to  enable  assignees 
and  grantees  of  exclusive  rights  to  protect  them 
by  suits  in  their  own  names.  The  present 
clause,  also,  does  not  profess  to  increase  those 
interests,  but  simply  to  let  assignees  and 
grantees  enjoy  them  under  the  renewal,  if  by 
their  extent  by  the  contract  which  limits  and  de- 
fines them  they  run  into  the  extended  term. 
Various  hypotheses  and  metaphysical  refine- 
ments have  been  resorted  to  for  the  purpose  of 
putting  a  meaning  on  the  words  of  this  clause 
differing  from  this,  which  is  so  plain  and  so 
consistent  with  the  spirit  of  the  section;  and 
virtually  making  it  provide,  that  assignees  and 
grantees  shall  have  more  benefits  under  the 
renewal  in  the  thing  patented  than  the  "  extent 
of  their  respective  interests  therein." 

But  before  testing  more  critically  the  extent 
of  those  interests  by  the  only  standard  appli- 
cable to  them,  it  will  be  necessary  to  consider 
separately  the  true  meaning  of  two  of  the 
words  employed  in  this  clause,  namely,  "re- 
newal," and  "therein." 

Much  research  has  been  exhibited,  in  at- 
tempting to  draw  distinctions  in  this  case  be- 
tween the  words  "renewal"  and  "extension,"' 
but  I  am  not  satisfied  that  any  exist,  when 
these  words  are  employed  asm  this  act  of  Con- 
gress, or  in  contracts  relating  to  this  subject. 
It  is  true,  that  some  "renewals  "  are  not  "  ex- 
tensions," in  the  sense  of  prolonging  the  term 
of  the  patent — that  is,  when  an  old  patent  is 
surrendered  and  a  new  one  taken  out,  or  a  re- 
newal made  for  the  rest  of  the  term — while  all 
"extensions"  prolong  the  term.  But  still  "re- 
newals" are  as  often  used  for  a  prolongation 
of  the  term,  or  for  a  new  term,  as  "extensions" 
are,  and  in  this  very  section,  "to  renew  and 
extend"  is  used  as  if  synonymous,  and  this  is 
sound  analogy  to  the  use  of  the  word  "renew- 
al" on  several  other  subjects.  Thus,  to  renew 
a  lease  is  to  extend  it  another  term.  To  renew 
au  office  is  to  extend-  it  another  term.  To  re- 
new griefs,  reeocare  dolorea,  is  to  extend  them. 
Again,  the  second  "therein."  at  the  close  of 
the  clause,  has  been  considered  by  some  as 
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meaning  "in  the  renewal,"  and  by  other*,  "in 
the  right  to  use."  and  by  others  still,  "in  the 
thing  patented."  But,  grammatically,  it  refer* 
to  the  "thing  patented,  and  hence  "the  inter- 
ests therein  are  "the  interests  in  the  thing 
patented." 

Phillips  treats  it  as  a  matter  of  course  to 
mean  "in  the  patent,"  and  uses  that  as  synoov 
mousto  "therein,"  and  though,  in  regard  to 
my  construction  of  the  whole  clause,  the  result 
is  much  the  same,  whether  "therein"  is  con- 
sidered to  mean  in  "the  thing  patented,"  or 
"the  patent,"  or  "the  renewal,  yet  I  incline  to 
the  first  view  of  it  as  that  most  strictly  gram 
matical  and  the  most  natural,  as  well  as  com- 
ing nearest  to  the  views  of  this  court  in 
•JTC/uj^v.  KingdandQ.  How.,  210).  [»698 
Further  objections  to  its  meaning  "in  the  right 
to  use"  will  be  stated  hereafter,  under  another 
head.  Passing,  then,  to  a  more  careful  scru- 
tiny of  the  whole  clause,  it  would  seem  that 
there  could  be  but  one  rational  test  of  "the  ex- 
tent" of  the  interests  of  assignees  and  grantees 
in  the  thing  patented,  and  that  such  test  most 
be  the  previous  contract  of  assignment  or 
grant,  under  which  alone  they  hold  any  in- 
terests. 

If  that  contract  grants  to  them  one  fonrtb  or 
one  half  of  the  old  patent,  or  the  use  of  it  in 
one  State  or  county,  and  for  a  term  of  Ave 
years,  or  ten,  or  fourteen,  from  the  issue  of 
the  patent,  then  such,  and  such  alone,  is  theex- 
tent  of  their  interests,  and  they  will  not  run 
into  the  new  term.  But  if  the  contract  goes 
further,  and  grants  one  half  or  all  of  the  old 
patent  to  assignees,  and  for  a  term  not  only  of 
fourteen  years,  but  twenty-one  years,  or  any 
number  to  which  the  patentee  may  afterwards 
become  entitled  by  any  extension  or  new  grant, 
then  such  is  the  extent  of  their  interests,  and 
they  will  in  such  case  run  into  the  new  term. 
This  view  gives  meaning  and  spirit  to  every 
word,  and  excludes  or  alters  none.  This,  too. 
conforms  to  the  design  of  the  section  in  taking 
away  no  part  of  the  benefit  intended  to  be 
conferred  by  it  on  the  patentee,  unless  he  has 
chosen  to  dispose  of  it  clearly  and  deliberately, 
and  receive  therefor,  either  in  advance  or  after 
actually  granted,  such  additional  consider! 
tion  as  he  deemed  adequate  and  contracted  to 
be  sufficient. 

If  after  the  word  "extent"  in  «his  clause, 
there  had  been  added,  what  is  the  legal  infer- 
ence, both  in  time  and  quantity,  this  meaning 
might  have  been  still  more  clear  to  some.  Bui 
without  those  words,  the  extent  of  interest 
seems  to  me  to  depend  as  much  on  the  length 
of  time  the  patent  is  granted  to  the  assignee,  u 
on  the  dimensions  ef  territory  over  which  be 
may  use  it,  or  the  proportion  of  the  whole 
patent  he  is  authorized  to  use.  It  is  like* 
leasehold  interest  in  land,  or  a  grant  of  it 
The  extent  of  interest  by  such  a  grant  of  bad 
is  more  or  less,  as  the  term  is  shorter  or  longer, 
quite  as  much  as  if  the  land  conveyed  is  more 
or  less  in  quantity. 

The  word  "extent,"  in  common  parlance. 
varies  somewhat  in  meaning,  according  to  the 
subject  to  which  it  is  applied,  and  as  that 
changes,  it  may  as  well  refer  to  lime  as  to 
space,  or  proportion;  and  more  especially  so. 
when  applied  to  interests,  as  in  patents,  for  ■ 
particular  term  of  yean. 
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There  is  another  analogy  in  support  of  this 
view,  that  has  not  been  urged  in  the  ingenious 
arguments  offered,  but  has  struck  me  with  some 
force.  A  patent  was  the  description  once  ap- 
plied to  commissions  for  office;  and  the  records 
of  this  court  at  first  speak  of  the  commissions 
of  the  judges  as  patents. 

Now.  what  is  the  extent  of  interest  the  in- 
699*]  cumbent  has  in  any  'office  under  his 
commission  or  patent?  Clearly,  in  part,  the 
length  of  time  it  is  to  run,  whether  four  years, 
during  good  behavior,  or  for  life,  and  in  part 
only  its  yearly  profits;  often  quite  as  much  de- 
pending on  that  length  of  time  as  the  amount 
of  the  salary  or  fees  annually  attached  to  the 
office. 

What  is  the  chief  objection  in  reply  to  all 
this?  Nothing,  except  that  the  assignee  could 
get  protected  to  the  extent  of  his  interest,  in 
this  view,  by  the  contract  alone,  without  the 
aid  of  the  provision  at  the  close  of  the  eight- 
eenth section,  and  hence  that  the  provision  is 
in  this  view  unnecessary  or  nugatory,  and  must 
have  been  inserted  for  some  other  purpose. 
But  were  it  in  reality  unnecessary,  that  would 
not  require  us  to  consider  it  as  intending  some- 
thing different  from  its  words,  or  different 
from  the  previous  contracts  of  the  parties. 
Legislatures  often  add  clauses  to  acts,  which 
do  not  prove  to  be  in  reality  necessary,  but  .are 
inserted  from  abundant  caution  and  to  remove 
future  doubts  or  litigation.  So,  in  this  very 
act,  in  the  eleventh  section,  it  is  declared  that 
a  patent  may  be  assigned.  Yet  this  is  probably 
unnecessary,  as  an  interest  like  that  of  a  pat- 
entee can  of  course  be  assigned,  on  common 
law  principles,  without  the  aid  of  a  statute. 

When  we  look,  however,  to  another  circum- 
stance— that,  though  a  contract  of  assignment 
would,  without  any  clause  in  the  statute,  pass 
the  interest  to  the  assignee,  yet  it  would  not 
enable  him  to  sue  in  his  own  name — we  can 
discover  another  reason  for  this  provision  still 
more  effective.  A  clause  had  been  inserted  in 
a  previous  part  of  the  act  to  enable  the  assignee 
to  sue  in  his  own  name  on  the  old  patent,  if 
violated;  and,  probably  in  doubt  whether  such 
provision  would  be  extended  to  assignees  under 
the  renewal,  when  having  any  interest  therein, 
it  was  provided  further,  that  "  the  benefit  of  the 
renewal "  should  reach  them  to  the  extent  of 
their  interests  therein — a  part  of  which  benefit 
would  be  to  sue  in  their  own  name  for  any  in- 
fringement on  their  rights  to  it,  as  fully  as  they 
could  do  for  a  violation  of  their  rights  in  the 
original  patent,  and  as  if  that  had  been  for 
twenty-one  years.  The  provision  thus  would 
be  far  from  nugatory,  by  clearly  conferring  on 
them  every  power  and  privilege  to  sue  under 
the  extension  which  they  possessed  under  the 
original  patent. 

By  means  of  this  provision,  also,  in  another 
view,  the  condition  of  the  parties  might  be 
changed,  from  a  reliance  on  a  contract  alone 
that  they  should  have  a  certain  interest  in  the 
new  patent,  to  a  vested  interest  in  it;  or,  in 
another  view  still,  from  an  executory  to  an 
executed  right. 

There  is,  in  the  construction  given  by  some 
of  the  majority  of  the  court  to  the  clause  imme- 
diately preceding  this,  another  ample  reason 
for  inserting  such  a  provision. 

The  previous   clause,  stating,  that  "  there- 
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upon  the  said  patent  shall  have  the  same  effect 
in  law  as  though  it  had  been  originally  granted 
for  *the  term  of  twenty-one  years,"  P700 
would,  it  is  argued,  if  the  section  had  there 
ended,  have  conferred  on  any  assignee  or 
grantee  of  the  old  patent,  or  any  part  of  it,  the 
extended  term,  so  as  to  enable  them  to  use  the 
patent  as  if  it  originally  had  been  granted  for 
twenty-one  years  instead  of  fourteen. 

Suppose,  then,  for  a  moment,  that  this  con- 
struction was  considered  by  Congress  proper, 
or  only  possible,  it  is  manifest  that  the  addi- 
tional clause  which  follows  had  a  second  and 
most  pregnant  object — no  less  than  to  prevent 
that  consequence,  so  hostile  to  the  design  of 
inserting  the  whole  section — to  grant  an  extend- 
ed term  for  the  benefit  and  indemnity  of  the 
patentee,  and  not  of  the  assignee.  In  this  view, 
the  last  clause  might  well  be  added,  as  a  limit- 
ation on  what  would  otherwise  be  the  infer- 
ence from  that  just  preceding  it;  and  might 
well  declare,  instead  of  this  inference,  that  as- 
signees of  the  old  patent  should  not  hold  it,  in 
all  cases,  as  if  originally  granted  for  twenty- 
one  years,  though  patentees  might;  but  that 
assignees  should  hold  only  in  conformity  to 
"  the  extent  of  their  respective  intctests  "  in  the 
thing  patented.  In  other  words,  if  by  contract 
they  had  acquired  clearlv  an  interest  for  twen- 
ty one  years,  they  should  hold  for  that  time; 
but  if  by  contract  they  had  acquired  an  inter- 
est for  only  five  or  fourteen  years,  they  should 
hold  it  only  to  that  extent.  This  is  rational, 
consistent  with  the  great  object  of  the  section, 
and  gives  new  and  increased  force  and  neces- 
sity to  the  clause.  The  assignees  would  then, 
after  the  renewal,  hold  the  patent  for  all  the 
time  they  had  stipulated,  and  for  all  they  had 
paid,  but  for  no  more. 

It  will  be  perceived,  that  very  few  assignees 
or  grantees,  prior  to  the  passage  of  the  Act  of 
1881,  would  in  this  view  be  likely  to  come 
under  this  provision,  and  be  benefited  by  it; 
because,  not  knowing  that  any  future  law 
would  pass  allowing  an  extension,  very  few 
would  be  likely  to  anticipate  one,  and  provide 
in  their  contract  and  pay  for  a  contingent  in- 
terest in  its  benefits. 

This  would  make  the  provision,  in  practice, 
apply  chiefly  to  future  assignees,  who,  know- 
ing that  such  a  provision  existed,  might  be 
willing  to  give  something  for  a  right  to  any  ex- 
tension which  might  ever  take  place  under  it 
and  therefore  might  expressly  stipulate  in  the 
assignment  for  that  right.  Indeed,  the  argu- 
ments on  the  part  of  the  patentee  in  this  case 
have  mostly  proceeded  on  the  ground  that  this 
provision  was  intended  to  apply  solely  and  ex- 
clusively to  future  assignees.  Considering  that 
any  other  construction  is  in  some  degree  retro- 
spective, and  that  this  would  give  force  to  the 
provision,  as  well  as  preserve  the  spirit  of  the 
section,  I  should  be  inclined  to  adopt  it,  if 
mine  did  not  produce  a  like  effect,  and  was 
not  alike  free  from  objection,  as  limited  by  me; 
because  I  do  not  make  the  provision  retrospect- 
ive except  in  cases  where  the  parties  had  ex- 
pressly contracted  that  the  prior  assignee  should 
receive  the  benefit  of  any  extension,  and  in 
that  case  it  has  the  preference  in  its  operation 
•over  the  other  view,  as  it  carries  into  [*701 
effect  that  express  compact,  and  does  not  cramp 
the  force  of  it  to  the  future  alone,  where  the 
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language  and  the  consideration  are  equally  ap- 
plicable to  past  engagements  of  this  character. 

This  conclusion  Is  also  strengthened  by  being 
in  harmony  with  all  the  leading  rules  of  con- 
struction applicable  to  statues,  while  that 
adopted  by  the  court  seems,  to  my  mind,  to 
violate  some  of  the  most  important  of  them. 

Beside  those  already  referred  to.  it  is  well 
settled,  thai  "  if  a  particular  thing  be  given  or 
limited  in  the  preceding  parts  of  a  statute,  this 
shall  not  be  taken  away  or  altered  by  any  sub- 
sequent general  words  of  the  same  statute." 
(Dwarris,  658;  Standen  v.  The  University  of 
Otford,  1  Jones,  26;  8  Coke,  118,  4.)  Here  a 
particular  benefit  is,  by  the  former  part  of  the 
eighteenth  section,  conferred  on  a  patentee, 
for  reasons  applicable  to  him  alone;  and  yet, 
in  this  case,  by  the  opposite  construction,  a 
few  general  words  towards  the  close  are  con- 
strued so  as  in  some  respects  to  destroy  entirely 
all  those  benefits  to  the  patentee;  and  that,  too, 
when  the  language  is  susceptible  of  a  different 
construction,  more  natural  and  perfectly  con- 
sistent with  the  previous  particular  grant  to 
the  patentee. 

Some  collateral  considerations  have  been 
urged  in  support  of  the  conclusions  of  the  court 
on  this  branch  of  the  construction,  which  de- 
serve notice.  On  a  close  scrutiny,  they  appear 
to  me  to  amount  to  less  in  any  respect  than  is 
supposed,  and  in  some  particulars  strengthen 
the  grounds  of  dissent.  Thus,  it  has  been  said 
that  the  English  Act  of  the  5th  and  6th  of 
William  IV.,  passed  September  18th,  1885,  was 
before  Congress  in  1886,  and  was  intended  to 
be  /copied  or  adopted;  and  as,  under  that,  as- 
signees have  been  allowed  to  participate  in  the 
extended  lime,  it  has  been  argued  that  such 
was  the  intention  here.  But  it  is  doubtful 
whether  that  act  was  before  the  committee 
when  they  reported  the  bill  In  1836.  as  the  in- 
tervening time  had  been  short,  and  the  eight- 
eenth section,  on  examining  the  journals  and 
flies,  appears  not  to  have  been  in  the  bill  at  all 
as  originally  introduced,  or  as  originally  re- 
ported; but  was  afterwards  inserted  as  an 
amendment  in  the  Senate.  The  consideration 
of  this  section,  therefore,  does  not  seem  to  have 
been  so  full  as  of  the  rest  of  the  bill;  and  it  is 
very  far,  in  language,  from  being  a  copy  of  the 
English  act.  Assignees  are  not  named  at  all 
in  that  act;  and  though,  in  extensions  under  it, 
assignees  have  in  two  or  three  cases  been  allow- 
ed to  participate,  it  has  only  been  where  an 
enlarged  equity  justified  it — as  where  the  pat- 
entee consented,  or  was  to  receive  a  due  share 
in  the  benefits,  or  had  clearly  conferred  a  right 
in  the  extension  by  the  assignment;  and  where, 
also,  the  assignees  are  expressly  named  in  the 
new  grant  or  patent  as  entitled  to  a  share  of  it. 
(Sec  Webster's  Patent  Cases,  477.) 

There,  also,  an  assignee,  under  like  circum , 
702*]  stances,  would  doubtless  "benefit  by  the 
renewal,  under  its  ordinary  operations;  and 
the  practice  in  England,  'thus  limited,  will 
fortify  rather  than  weaken  the  construction  I 
adopt  of  the  true  design  of  the  last  clause  in 
our  own  law. 

There  is  much,  also,  in  another  collateral 
consideration  here,  which  does  not  apply  in 
Great  Britain,  and  which  restricts  conferring 
the  benefit  of  an  extension,  or  an  extension 
itself,  on  an  assignee  by  or  under  any  statute, 
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if  it  goes  beyond  what  a  patentee  had  himself 
contracted  to  do. 

Here  the  Constitution  limits  the  powen  of 
Congress  to  give  patents  to  inventors  alone. 

"  The  Congress  shall  have  power  to  promote 
the  progress  of  science  and  the  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  in- 
ventors, the  exclusive  right  to  their  respectiTt 
writings  and  discoveries.      (Article  I.,  sec  8.) 

No  authority  is  conferred  to  bestow  exclu- 
sive rights  on  others  than  "authors  and  invent- 
ors "  themselves. 

Hence  a  patent  could  not  probably  be  grant- 
ed to  an  assignee,  nor  an  extension  bestowed 
on  one,  independent  of  the  assent  or  agreement 
of  the  patentee,  or  of  its  inuring  to  his  benefit, 
without  raising  grave  doubts  as  to  its  being  a 
violation  of  the  Constitution.  But  so  far  w 
inventors  have  expressly  agreed  that  assignee* 
shall  be  interested  in  their  patents,  or  in  the 
extensions  of  them,  the  latter  may  well  be  pro- 
tected ;  and  so,  as  far  as  administrators  repre- 
sent the  inventor  or  patentee,  when  deceased, 
the  grant  to  them  is  substantially  a  grant  to  the 
inventor,  as  the  benefit  then  inures  to  his  estate 
and  heirs.  But  to  grant  an  exclusive  right  to 
an  assignee  would  confer  no  benefit  on  tbe 
patentee,  or  his  estate;  and  it  would  violate  the 
spirit  as  well  as  letter  of  tbe  Constitution,  unless 
the  inventor  had  himself  agreed  to  it,  and  had 
substituted  the  assignee  for  himself  by  plain 
contract,  whether  for  the  original  term  or  any 
extension  of  it. 

Cases  have  been  cited  in  this  country,  like- 
wise, where  Congress,  in  ten  or  twelve  Di- 
stances, have  renewed  patents  to  the  inventors; 
but  they  have  never  done  it  to  assignees. 
And  though  in  two  out  of  the  whole,  which 
were  renewed  after  the  term  had  expired  and 
the  assignees  and  the  public  were  in  tbe  free 
use  of  tbe  patent,  some  limitations  have  been 
imposed  on  requiring  further  payments  from 
the  assignees  for  the  longer  use  of  the  old 
patent;  yet  in  these  only,  and  under  such 
peculiar  circumstances,  has  it  been  done,  and 
in  these  no  term  was  granted  by  Congress 
directlv  to  the  assignee  rather  than  the  patentee; 
and  this  limitation  or  condition  in  favor  of  the 
assignee,  in  the  grant  to  the  patentee,  is  of  very 
questionable  validity,  unless  it  was  assented  to 
by  tbe  patentee.  In  this  case  it  is  most  signifi- 
cant of  the  views  of  Congress  to  relieve  the 
patentee  rather  than  assignees,  that  by  a 
special  law,  passed  February  26th.  1815.  they 
have  conferred  on  the  representative  of  u> 
•original  patentee  still  another  term  of  [*703 
seven  years,  without  mentioning  the  assignees 
in  any  way,  and  without  any  pretense  that  the 
benefits  of  this  extension  were  designed  for 
them. 

Tbe  argument,  that  the  assignee  is  sometimes 
a  partner,  and  makes  liberal  advances,  tar- 
nishes a  good  reason,  in  a  pecuniary  view,  why 
an  assignment  should  be  made  to  him  of  sock 
an  interest  in  the  old  patent  as  will  indemnify 
him,  but  furnishes  none  for  giving  him,  e*e» 
if  he  regards  money  above  public  spirit  <* 
benevolence,  more  than  an  indemnity;  or  fa- 
giving  him  a  benefit  in  any  renewal,  which  it 
has  never  been  agreed  he  should  have,  and  for 
which  he  never  has  paid. 

So,  the  reasoning  that  the  assignee  standi  in 
the  shoes  or  in  the  place  of  the  patentee,  and 
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represents  him,  and  therefore  should  have  an 
interest  in  the  extension,  applies  very  veil,  so 
far  as  he  is  assignee,  or  so  far  as  the  contract 
extends.  But  he  no  more  stands  in  the  shoes 
of  the  patentee  beyond  the  extent  of  his  con- 
tract than  an  entire  stranger  does.  Such  are 
the  cases  of  Herbert  v.  Adams  (4  Mason,  15), 
and  that  cited  in  1  gawk.  P.  C,  477,  note. 

In  one,  the  assignee  of  the  old  patent  repre- 
sented the  patentee  as  to  that,  and  that  only; 
and  in  the  other,  where  by  law  a  further  copy- 
right was  authorized  in  all  cases,  and  the  pat- 
entee assigned  his  whole  interest,  the  second 
term  passed  also;  because  the  law  had  pre- 
viously given  it  absolutely,  without  contingency 
or  evidence  of  losses,  but  in  connection  with, 
or  appurtenant  to,  the  first  copyright. 

Again,  it  has  been  urged  that  the  assignee 
should  have  the  benefit  of  the  extension;  other- 
wise he  may  have  made  large  expenditures,  in 
preparing  for  a  free  use  of  the  patent  after  the 
original  term  expires,  and  will  lose  them  in  a 
great  degree,  or  be  obliged  to  pay  largely  for 
the  continued  use  of  the  patent.  But  this  same 
reasoning  applies  equally  well  to  the  whole 
world  as'to  the  assignee ;  because  any  individ- 
ual, not  an  assignee,  may  have  incurred  like 
expenditures  in  anticipation  of  the  expiration 
ana  free  use  of  the  old  patent.  In  fact,  the 
argument  is  rather  a  legislative  than  judicial 
one,  and  operates  against  the  policy  of  the 
whole  section,  rather  than  the  construction 
put  on  the  last  clause. 

But  the  hardship  to. any  person,  in  such  case, 
is  more  apparent  than  real.  The  price  to  be 
paid  for  the  new  patent  is  not  so  much  as  the 
gain,  by  it,  and  hence  those  who  have  proposed 
to  use  it  and  do  use  it  after  the  extension,  and 
pay  anew  for  a  new  or  further  term,  gain 
rather  than  lose,  or  they  would  have  employed 
the  old  machinery  in  operation  before  this  in- 
vention. 

Nor  is  it  any  relief  to  the  community  at 
large,  as  seems  by  some  to  have  been  argued, 
to  hold  that  the  renewal,  or  a  large  part  of  it, 
vests  in  the  assignee  and  grantee  rather  than 
in  the  patentee. 

For  the  great  mass  of  the  people  must  still  pur- 
704*]  chase  the  patent,  or  the  *right  to  use  it, 
of  some  one,  and  must  pay  as  much  for  it  to 
the  assignee  as  to  the  patentee. 

Finally,  the  construction  of  the  court,  by 
conferring  any  privilege  whatever  on  assignees 
and  grantees  beyond  the  extent  of  their  inter- 
ests in  the  thing  patented,  when  those  interests, 
as  in  this  case,  were  expressly  limited  in  the 
contract  to  the  term  of  the  old  patent,  goes, 
in  my  view,  beyond  the  language  of  the  act, 
beyond  the  contract  of  assignment,  beyond  the 
consideration  paid  for  only  the  old  term,  and 
beyond  any  intention  in  the  Legislature  for  re- 
lief or  indemnity  to  others  than  unfortunate 
patentees. 

I  feel  not  a  little  fortified  in  these  views  on 
the  case,  by  several  decisions  and  opinions  that 
have  heretofore  been  made,  in  substantial  con- 
formity to  them.  Indeed,  independent  of 
opinions  in  some  of  the  actions  now  before  us 
(from  which  an  appeal  has  been  taken,  or  the 
cause  has  come  up  on  a  certificate  of  division), 
every  reported  case  on  this  subject  has  been 
settled  substantially  in  accordance  with  these 
-views.      (See    Wood-worth  v.    Sherman,    and 
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Woodworth  v.  Cheeveretal.,  Cfr.  Ct.  for  Mass., 
May  Term,  1844,  decided  by  Justice  Story; 
Van  Hook  v.  Wood,  Cir.  Ct.  for  New  York, 
October  Term,  1844,  by  Justice  Betts;  Wilson  v. 
Ourteis  A  Orabon,  Or.  Ct.  for  Louisiana,  by 
Justice  McCaleb ;  Brooks  &  Morris  v.  Bickneu 
etal.,  Cir.  Ct.  for  Ohio,  July  Term,  1844,  by 
Justice  McLean,  Western  Law  Journal,  Oc- 
tober, 1845;  Butler's  opinion,  as  Attorney- 
General,  in  Blanchard's  case,  opinions  of  At- 
torneys-General, pp.  1184  and  1209.) 

All  that  remains  for  me  is  to  advert  a  moment 
to  that  branch  of  the  construction  adopted  by 
the  majority  of  the  court,  which,  after  giving  to 
both  assignees  and  grantees  a  benefit  in  the 
new  patent  or  term  beyond  "  the  extent  of 
their  interests "  under  the  contract  of  assign- 
ment, undertakes  to  go  still  further,  and  make 
a  discrimination  between  assignees  and  grant- 
ees, as  to  the  enjoyment,  under  the  renewal, 
of  their  different  original  interests.  It  gives  to 
the  latter,  the  grantees,  by  the  mere  force  of 
this  last  clause  in  the  eighteenth  section,  the 
enjoyment  of  all  their  old  interests  during  the 
Whole  of  the  new  term;  but  it  gives  to  the 
former,  the  assignees,  the  enjoyment  of  only 
about  a  third  portion  of  their  old  interests  dur- 
ing that  term.  In  other  words,  it  gives  to 
"grantees  of  the  right  to  use  the  thing  pat- 
ented" a  continuance  of  all  their  interests; 
but  to  assignees,  whose  interests  extended  to 
the  right  to  make  and  to  vend,  as  well  as  use, 
the  thing  patented,  a  continuance  of  only  a 
part  of  theirs.  In  such  a  discrimination,  un- 
countenanced  and  unwarranted,  as  it  seems  to 
me,  by  either  the  words  or  the  spirit  of  the  act 
of  Congress,  I  am  sorry  to  find  another  strong 
ground  of  dissent  to  the  opinion  of  the  court. 
The  act  does  not  say,  as  is  their  construction, 
that  "  the  benefit "  of  only  "  the  right  to  use 
the  thing  patented"  shall  extend  to  anyone, 
whether  an  assignee  or  grantee;  but  that  the 
benefit  of  the  renewal  "shall  extend  to  [*705 
both,  "  to  the  extent  of  their  respective  inter- 
ests," though  differing  clearly  in  extent  as  they 
do.  and  as  will  soon  be  more  fully  shown. 

"Judges  are  bound  to  take  the  act  of  Parlia- 
ment as  the  Legislature  have  made  it."  (1  D. 
&  £.,  52,  and  Dwarris  on  Statutes,  711.) 

But  the  words  in  this  act,  "  the  right  to  use 
the  thing  patented,"  must  be  transposed,  and 
other  words  altered  in  their  ordinary  meaning, 
to  make  these  a  description  of  the  interests 
conferred. 

They  are  now  a  description  of  one  kind  of 
purchasers,  that  is,  "grantees  of  the  right  to 
use  the  thing  patented,"  to  whom  the  renewal 
should  extend,  if  they  had  stipulated  for  any 
interests  therein  by  their  contracts.  The  clause 
refers  to  two  classes,  who  may  in  such  case  be 
benefited  by  the  renewal.  "Assignees"  are 
one  class,  and  "  grantees  of  the  right  to  use  the 
thing  patented  "  are  the  other  class.  This  ac- 
cords with  the  language  itself,  and  also  with 
the  punctuation  of  this  clause,  as  examined  by 
me  in  manuscript  on  file  in  the  Senate,  and  as 
printed  by  the  State  department,  having  no 
comma  or  other  pointing  in  it  except  after  the 
word  "patented.  It  accords,  too,  with  what 
is  well  understood  to  be  the  fact,  that  assignees 
and  grantees  usually  constitute  two  distinct 
classes  of  purchasers,  the  former  being  those 
who  buy  a  part  or  all  of  the  patent  right  itself, 


Digitized  by 


1187 

Google 


705 


Supreme  Court  of  the  United  States. 


1846 


and  can  protect  fheir  interests  by  suite  in  their 
own  name;  and  the  latter  being  those  who  buy 
only  "  the  right  to  use  the  thing  patented,"  and 
generally,  except  where  the  use  is  exclusive 
(fourteenth  section),  cannot  institute  suits  in 
their  own  name  for  encroachments  upon  it.  In 
the  face  of  this,  to  hold  that  assignees  and 
grantees  mean  the  same  thing  here,  and  that  the 
words  "of  the  right  to  use  the  thing  patented  " 
apply  equally  to  both,  is  a  departure  from  the 
above  established  usage  in  employing  those 
terms,  and  gjlvcs  a  different  meaning  to  them 
from  what  is  previously  twice  given  in  this 
very  act.  Thus  in  the  eleventh  section  an  '"as- 
signment" is  mentioned  as  one  thing,  and  "a 
grant  and  conveyance  of  the  exclusive  right," 
&c,  as  another,  and  in  the  fourteenth  section, 
"  assigns  "  are  spoken  of  as  if  one  class,  and 
"grantees  of  the  exclusive  right,"  &c.,  as  if 
another.  And  why  does  the  conclusion  to  this 
clause  say,  "  to  the  extent  of  their  respective  in- 
terests therein,"  if  such  assignees  and  grantees 
as  to  patents  were  not  in  this  very  clause  con- 
sidered by  Congress  as  having  different  inter- 
ests, and  that  these  were  to  oe  protected  ac- 
cording to  their  respective  extents?  It  would 
have  said,  and  must  be  made  to  say,  if  sustain- 
ing the  construction  of  the  court,  "  to  the  ex- 
tent of  that  right,"  or  "to  the  extent  of  that 
interest,"  and  there  stop.  Manifestly,  then, 
there  is  not  conferred  on  these  two  classes,  by 
this  clause,  either  in  its  spirit  or  in  totidem 
verbis,  merely  "  the  right  to  use  the  thing  pat- 
ented," but.  on  the  contrary,  "the  benefit  of 
the  renewal,"  "to  the  extent  of  their  respective 
706*]  interests  in  the  *thine  patented."  The 
interests  of  the  grantees  may  do  limited  to  the 
use.  and  those  of  the  assignees  may  not  be,  but 
include  the  right  to  make  and  vend  as  well  as 
use ;  yet  large  or  long  as  may  be  the  interests 
of  either,  the  benefit  of  the  renewal  is  to  cover 
them,  if  the  extent  of  them,  under  the  original 
assignment  or  grant,  reached  to  the  new  term. 
One  is  not  to  have  the  whole  of  his  interests 
protected  and  the  other  a  part  only,  when  their 
equities  are  the  same.  But  the  assignee  is  to 
have  to  the  extent  of  his,  which  is  to  make, 
vend,  and  use;  and  the  grantee  only  "of  the 
right  to  use  "  is  to  brave  to  the  extent  of  his. 

This,  to  my  apprehension,  is  unquestionably 
the  substance  of  what  Congress  has  said  on  this 
topic;  and  yet  it  is  only  by  supposing  new  lan- 
guage not  in  the  act,  or  by  transposing  some  of 
the  old,  so  as  to  not  be  in  harmony  with  the  orig- 
inal structure  of  the  sentence,  or  by  giving  a 
meaning  to  words  different  from  what  has  been 
established,  and,  in  my  view,  only  by  doing 
this,  that  any  foundation  can  be  laid  in  support 
of  this  part  of  the  construction  approved  by 
the  court.  But  "  it  is  safer,"  said  Mr.  J.  Ash- 
urst.  "to  adopt  what  the  Legislature  have  act- 
ually said,  than  to  suppose  what  they  meant  to 
say."    (1  D.  &  E.,  52;  6  Adolph.  &  Ellis,  7.) 

It  may  be  well,  also,  not  to  forget,  that  it  is 
always  more  judicial,  and  less  like  legislation, 
to  adhere  to  what  Congress  have  actually  said, 
and  that  it  is  more  imperative  to  do  this  when 
by  adhering  to  it  you  carry  out,  as  in  this  case, 
the  manifest  intention  of  the  pievious  part  of 
the  section.  Nor  can  the  inconsistency  pro- 
duced by  the  construction  of  the  court  be  with- 
out influence  in  creating  doubts  as  to  its  cor- 
rectness; as  by  it  "the  benefit  of  the  renewal " 
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will  be  extended  to  assignees  and  grantees  not 
in  a  ratio  with  "  their  respective  interests"— 
the  words  of  the  law — nor  in  conformity  to 
their  respective  contracts,  nor  according  to  the 
respective  considerations  they  have  pud.  nor 
in  proportion  to  the  respective  losses  they  have 
sustained,  but,  under  the  same  general  permis- 
sion as  to  the  extent  of  the  "respective  inter- 
ests "  of  both,  one  class  will  be  allowed  to  the 
full  extent  of  his  previous  interests,  and  the 
other  to  only  a  part  of  that  extent. 

By  what  authority,  let  me  respectfully  afk, 
is  this  general  permission  thus  divided,  and  in 
one  class  or  case  limited  and  in  the  other  not? 
By  what  legal  authority  are  assignees  cnt  off 
from  a  valuable  portion  of  their  interests  in  a 
patent,  while  grantees  to  use  the  thing  patented 
are  allowed  to  exercise  the  whole  of  theirs,  and 
both  under  one  and  the  same  general  permis- 
sion, covering  all  "their  respective  interests"  7 
To  make  this  discrimination,  and  allow  to  one 
class  the  full  extent  of  their  interests  and  to  the 
other  not  the  full  extent  of  theirs,  when  the 
law  says  it  shall  be  "  to  the  extent  of  their  re- 
spective interests,"  and  when  their  respective 
contracts  and  equities  show  that  this  should 
include  both  the  duration  and  quantity  of  their 
interests,  looks  like  a  distinction  in  a  great  de- 
gree arbitrary,  *and  not  a  little  in  con-  [*707 
flict  with  the  plain  words  and  design  of  the  set 
of  Congress. 

But,  beside  this  further  departure  from  what 
seems  to  me  the  obvious  meaning  of  the  eight- 
eenth section,  caused  by  this  branch  of  the 
construction  of  the  court,  it  will  fail,  I  fear,  a> 
any  compromise  of  the  difficulties  arising  un- 
der this  section,  if  anv  compromise  be  expected 
from  it.  It  is  not  likely  to  avert  ruin  from 
most  of  those  indigent  inventors,  who  have  in 
their  distresses  resorted  for  aid  to  the  delusive 
provisions  of  that  section.  Their  very  necessi- 
ties and  embarrassments,  which  are  the  justifi- 
cation for  granting  the  renewal  to  tbem,  hare 
usually  forced  them  to  sell  and  assign  all  the 
original  patent,  as  was  the  case  with  Wood- 
worth  in  this  instance;  and  if  in  such  circum- 
stances the  law  is  to  strip  them  of  all  benefit* 
under  the  renewal,  and,  without  any  contract 
to  that  effect,  confer  those  benefits  on  the  as- 
signees and  grantees  of  the  old  patent,  the  law 
is  perfectly  suicidal  as  to  the  only  design  to  he 
effected  by  its  bounty.  But  if,  seeing  this,  the 
construction  is  modified,  as  here,  by  the  court, 
so  as  to  deprive  the  patentee  in  such  cases  of 
only  the  benefits  of  the  use  of  his  old  patent  or 
old  machines  during  the  new  term,  this  qualifi- 
cation in  the  operation  of  the  law  will,  it  is  ap- 
prehended, usually  prove  a  mere  mockery, 
working,  in  most  cases,  as  fully  as  the  court"! 
construction  without  the  qualification  would, 
the  entire  defeat  of  the  laudable  object  of  the 
renewal  towards  patentees.  In  one  or  two  of 
the  cases  now  before  us,  the  patentee,  under 
this  construction,  will  still  be  subjected  to  de- 
feat and  burdensome  costs.  In  relation  to 
its  effect  on  the  present  patent  as  a  whole, 
all  the  consequences  cannot  now  be  ascer- 
tained. But  it  is  admitted,  that  the  inventor 
had  assigned  the  whole  of  the  old  patent,  so  thai 
no  right  whatever  to  use  will  remain  in  his  rep- 
resentatives to  dispose  of;  or  if  a  right  remaini 
where  machines  are  not  now  in  actual  use, 
probably  enough  are  now  in  use  to  supply  for 
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some  time  the  public  wants  in  most  parts  of  I 
the  United  States.  ' 

The  right  to  continue  to  use  them  wilt  prob- ; 
ably  last  during  the  whole  seven  years  the  re- 
newal runs,  as  the  machine  will  usually,  with 
proper  repairs,  do  service  beyond  that  time.  It 
will  not,  then,  be  very  difficult  to  calculate 
what  value,  during  the  seven  years,  will  be  de- 
rived from  the  right  to  make  and  vend  ma- 
chines, when  the  use  of  others  already  in  ex- 
istence is  scattered  over  every  section  of  the 
country,  and  they  may  be  employed  all  the 
time  of  the  extended  patent,  without  the  as- 
signees or  grantee*  ever  having  paid  or  being 
obliged  to  pay  a  dollar  for  that  extended  use. 

Looking,  then,  to  the  beneficent  design  of 
the  eighteenth  section,  to  enforce  the  Constitu- 
tion, by  advancing  science  and  the  arts,  and 
protecting  useful  inventions,  through  the  se- 
curity for  a  longer  term  to  men  of  genius  of  a 
property  in  their  own  labors,  in  cases  where 
they  bad  not  been  already  remunerated  for  their 
time  and  expenses,  I  cannot  but  fear  that  the 
708*J  construction  given  by  the  majority  *of 
the  court  will  prove  most  unfortunate.  It  will 
tend  to  plunge  into  still  deeper  embarrassment 
and  destitution,  by  losses  in  litigation  and  by 
deprivation  of  a  further  extended  sale  of  their 
inventions,  those  whose  worth  and  poverty  in- 
duced Congress  to  attempt  to  aid  them. 

Nor  would  a  different  construction  tie  up,  as 
some  suppose,  the  future  use  of  numerous  pat- 
ents. Of  the  fourteen  thousand  five  hundred 
and  twenty-six  heretofore  issued,  since  the 
Constitution  was  adopted,  I  am  enabled,  by 
the  kindness  of  the  commissioner  of  patents,  to 
state,  that  only  ten  have  been  renewed  under 
the  eighteenth  section  during  nearly  ten  years 
it  has  oeen  in  operation. 

And  if  the  individuals  who  use  the  improved 
machines,  the  fruit  of  the  toil  and  expense  and 
science  of  others,  were  obliged  in  but  one  case 
in  a  year,  over  the  whole  country,  to  pay  some- 
thing for  that  further  use,  is  it  a  great  griev- 
ance? They  are  not  obliged  to  employ  the  pat- 
ent at  all,  and  will  not  unless  it  is  better  by  the 
amount  they  pay  than  what  was  in  use  before. 
And  is  it  a  great  hardship,  or  inequitable,  where 
they  are  benefited  by  another's  talents,  money, 
and  labor,  to  compensate  him  in  some  degree 
therefor? 

While  other  countries,  and  Congress,  and  our 
State  courts  are  adopting  a  more  liberal  course 
yearly  towards  such  public  benefactors  as  in- 
ventors, I  should  regret  to  see  this  high  tri- 
bunal pursue  a  kind  of  construction  open  to 
the  imputation  of  an  opposite  character,  or  be 
supposed  by  anyone  to  evince  a  feeling  towards 
patentees  which  belongs  to  other  ages  rather 
than  this  (and  which  I  am  satisfied  is  not  cher- 
ished), as  if  patentees  were  odious  monopolists 
of  the  property  and  labors  of  others,  when  in 
truth  they  are  only  asking  to  be  protected  in 
the  enjoyment  and  sale  of  their  own — as  truly 
their  own  as  the  wheat  grown  by  the  farmer, 
or  the  wagon  built  by  the  mechanic. 

Nor  should  we  allow  any  prejudices  against 
the  utility  of  patents  generally  and  much  less 
against  the  utility  of  the  invention  now  under 
consideration,  to  make  our  constructions  more 
rigid  in  this  case.  The  settled  doctrine  of  the 
courts  now,  under  the  lights  of  longer  experi- 
ence, though  once  otherwise,  is  in  doubtful 
Howabd4.  U.  8.,  Book  11. 


cases  to  incline  to  constructions  most  favorable 
to  patentees.  (Grant  el  al.  v.  Raymond,  6 
Peters,  218;  1  Sumner,  485;  Wyeth  v.  Stone,  1 
Story's  Rep.,  287;  Blanchard  v.  Spragve,  2 
Story's  Rep.,  169.)  Nor  is  it  strange  that  this 
should  be  the  case  in  the  nineteenth  century, 
however  different  it  was  some  generations  ago, 
when  we  daily  witness  how  the  world  has  been 
benefited  since  by  the  patented  inventions  and 
discoveries  in  s'eam,  in  all  its  wonderful  varie- 
ties and  utilities,  and  in  cleaning,  spinning, 
and  weaving  cotton  by  machinery  for  almost 
half  the  human  race,  and  in  myriads  of  other 
improvements  in  other  things,  shedding  so  be- 
nign a  light  over  the  age  in  which  we  live,  and 
most  of  them  excited  and  matured  only  under 
•the  protection  secured  to  their  invent-  [*709 
ore  by  an  enlightened  government. 

Some  estimate  can  be  formed  of  the  useful- 
ness of  the  present  patent,  and  its  title  to  favor, 
when  one  machine  is  computed  to  perform  the 
labor  of  planing  and  grooving  in  one  day  that 
would  require  fifty  days  by  a  man,  and  which 
is  supposed  to  reduce  near  seven  tenths  the  ex- 
pense of  such  work  in  every  building  where 
the  improved  method  is  used — as  it  ere  long 
will  be  by  the  many  millions  of  our  own  popu- 
lation, and  in  time  over  the  civilized  world. 
Every  honest  social  system  must  shield  such  in- 
ventions, and  every  wise  one  seeks  undoubtedly 
to  encourge  them. 

To  be  liberal,  then,  in  the  protection  of  pat- 
entees, is  only  to  be  just  towards  the  rights  of 
property.  To  stimulate  them  in  this  and  other 
ways  to  greater  exertions  of  ingenuity  and  tal- 
ent is  to  increase  the  public  wealth,  and  hasten 
the  progress  of  practical  improvements,  as  well 
as  of  science.  And  to  discountenance  encroach- 
ments on  their  rights,  and  defeat  piracies  of 
their  useful  labors,  is  calculated  in  the  end  to 
better  the  condition  of  every  rank  in  society, 
and  introduce  wider  and  faster  all  the  benefits 
of  a  superior  state  of  civilization  and  the  arts. 

S.  C,  t  Blatchf .,  3. 
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ANDREW  P.  SIMPSON,   JOSEPH  FOR- 
SYTH, and  BAGDAD  MILL8,  Appellants. 
t. 
JAMES  G.  WILSON. 

Patent* — restriction  in  assignment  to  selling  pat- 
ented article  in  certain  territory  does  not  pro- 
hibit assignee  from  selling  products  of  machine 
elsewhere. 

The  decision  of  the  court  In  the  preceding-  case 
of  Wilson  v.  Rousseau  et  at.,  namely,  that  when  a 
patent  ig  renewed  under  the  Act  of  1836,  an  assignee 
under  the  old  patent  has  a  right  to  continue  the 
use  of  the  patented  machine,  but  not  to  vend  to 
others,  again  affirmed. 

An  assignment  of  an  exclusive  right  to  use  a  ma- 
ohlne,  ana  to  vend  the  same  to  others  for  use, 
within  a  speoifled  territory,  authorizes  the  assignee 
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to  vend  elsewhere,  out  of  the  said  territory,  the 
product  of  said  machine. 

The  restriction  upon  the  assignee  is  only  that  he 
shall  use  the  machine  within  the  sped  fled  territory. 
There  is  none  as  to  the  sale  of  the  product, 

THIS  case 'came  up  on  a  certificate  of  division 
in  opinion  between  the  judges  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Louisiana,  sitting  as  a  court  of  equity. 

Wilson  was  the  complainant  below,  who  filed 
a  bill,  and  obtained  an  injunction  against  Simp- 
son, Forsyth,  and  Mills.  After  sundry  proceed- 
ings in  the  case,  Forsyth  put  in  a  plea,  and  a 
rule  was  obtained,  that  the  plaintiff  should 
show  cause  why  the  injunction  should  not  be 
dissolved.  Upon  argument,  the  court  dis- 
missed the  rule,  and  the  case  was  set  down  for 
hearing  by  consent  of  parties ;  the  complainants 
not  admitting  the  facts  alleged  in  the  plea,  but 
for  the  purpose  of  raising  the  questions  of  law 
which  they  involved,  and  obtaining  a  speedy 
decision  of  the  same. 

7 10*]     "Upon  the  argument,  the  division  of 
opinion  arose  which  will  be  presently  stated. 

The  facts  in  the  case  were  these: 

The  patent  for  planing,  &c.  .having  been  ob- 
tained by  Woodworth  in  1838,  as  has  been  par- 
ticularly mentioned  in  the  report  of  the  pre- 
ceding case  of  Wilson  v.  Rousseau  el  al.,  For- 
syth, one  of  the  defendants  below,  became  an 
assignee  under  that  patent  for  all  its  rights 
within  the  County  of  Escambia,  in  West  Florida. 
This  took  place  m  1886. 

Woodworth,  the  patentee,  having  died,  his 
administrator,  in  1842,  obtained  a  renewal  of 
the  patent  under  the  Act  of  1836;  and  in  1843, 
assigned  to  Wilson,  the  complainant  below,  all 
the  rights  under  the  extended  patent  for  the 
States  of  Louisiana,  Alabama,  and  the  territory 
of  Florida. 

On  the  13th  of  April,  1844,  the  said  Wilson 
instituted  proceedings  in  equity,  in  the  Circuit 
Court  of  Louisiana,  against  the  defendants,  on 
the  ground  that  they  infringed  on  his  just  rights 
by  setting  up  and  putting  in  operation  the  said 
patented  machines  in  the  territory  of  Florida; 
and  by  vending  in  New  Orleans  large  quantities 
of  dressed  lumber,  plank,  &c. ,  the  products  of 
the  machines  there  established. 

In  May,  1845,  the  cause  came  up  for  hearing, 
as  above  stated,  when  the  following  points  were 
ordered  to  be  certified  to  this  court,  namely: 
"  J.  G.  Wilson    ) 

v.  [  No.  1225. 

"  Simpson  etal.  ) 

"  This  case  coming  on  to  be  beard  on  de- 
murrer filed  "to  the  plea  of  Joseph  Forsyth,  one 
of  the  defendants,  set  down  for  hearing  by 
consent,  and  the  matters  of  law  arising  on  said 
plea,  the  following  points  became  material  to 
the  decision,  and  Deing  considered,  the  court 
were  divided  in  opinion  on  the  following 
points: 

"  1.  Whether,  by  law,  the  extension  and  re- 
newal of  the  said  patent,  granted  to  William 
Woodw;  rth,  and  obtained  by  William  W. 
Woodworth,  his  executor,  inured  to  the  bene- 
fit of  said  defendant,  to  the  extent  that  said  de- 
fendant was  interested  in  said  patent  before 
such  renewal  and  extension. 

"  2.  Whether,  by  law,  the  assignment  of  an 
exclusive  right  to  the  defendant,  by  the  origi- 
nal patentee,  or  those  claiming  under  him.  to 
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I  use  said  machine,  and  to  vend  the  same  to 
others  for  use,  within  the  County  of  Escambia, 
in  the  territory  of  West  Florida,"  did  authorize 
said  defendant  to  vend  elsewhere  than  in  said 
County  of  Escambia,  to  wit,  in  the  city  of  New 
Orleans,  State  of  Louisiana,  plank,  boards,  and 
other  materials,  product  of  a  machine  estab- 
lished and  used  within  the  said  County  of  Es- 
cambia, in  the  territory  of  West  Florida. 

"  Wherefore,  upon  the  request  of  defendants' 
counsel,  it  is  ordered  and  directed  that  the 
foregoing  points  of  law  be  certified  for  the 
opinion  of  the  Supreme  Court  of  the  United 
States." 

•The  case  was  argued  by  Mr.  Gilpin  [*7 1 1 
and  Mr.  Westcott  for  the  defendants  below, 
who  were  the  appellants  in  this  court,  and  by 
Mr.  Henderson  and  Mr.  R.  Johnson  for  Wilson. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  questions  in  this  case  come  up  on  the 
certificate  of  a  division  of  opinion  in  the  court 
below.  The  judgment  of  this  court  in  the  previ- 
ous case  of  Wilson  v.  Rousseau  et  al.,  upon  the 
second  question  certified  in  that  case,  disposes 
of  the  first  question  certified  here,  and  is  an- 
swered accordingly. 

The  second  question  certified  involves  the 
point,  whether  or  not  the  assignment  of  an  ex- 
clusive right  to  make  and  use,  and  to  vend  u» 
others,  planing  machines,  within  a  given  terri- 
tory only,  authorizes  the  assignee  to  vend  else- 
where, out  of  the  said  territory,  the  plank, 
boards,  and  other  materials,  the  product  of  said 
machines. 

The  court  have  no  doubt  but  that  it  does; 
and  that  the  restriction  in  the  assignment  is  t» 
be  construed  as  applying  solely  to  the  using  of 
the  machine.  There  is  no  restriction,  as  to 
place,  of  the  sale  of  the  product. 

Certificate  accordingly  to  court  below. 

ORDER. 

This  cause  came  on  to  be  heard  on  the- 
transcript  of  the  record  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Louisi- 
ana, and  on  the  points  and  questions  on  which 
the  judges  of  the  said  Circuit  Court  were  op- 
posed in  opinion,  and  which  were  certified  to 
this  court  for  its  opinion  agreably  to  the  act 
of  Congress  in  such  case  made  and  provided, 
and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  the  opinion  of  this  court — 

1.  That,  by  law,  the  extension  and  renewal 
of  the  said  patent  granted  to  William  Wood- 
worth.and  obtained  by  William  W.  Woodworth. 
his  executor,  did  not  inure  to  the  benefit  of  said 
defendant  to  the  extent  that  said  defendant 
was  interested  in  said  patent  before  such  re- 
newal and  extension ;  but  the  law  saved  In  per- 
sons in  the  use  of  machines  at  the  time  the  ex- 
tension takes  effect  the  right  to  continue  the 
use. 

2.  That  an  assignment  of  an  exclusive  right 
to  use  a  machine,  and  to  vend  Uie  same  to 
others  for  use,  within  a  specified  territory,  does 
authorize  an  assignee  to  vend  elsewhere,  out  of 
the  said  territory,  plank,  boards,  and  other  ma- 
terials, the  product  of  such  machine. 

It  is  therefore  now  here  ordered  and  decreed 
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by  this  court,  that  it  be  so  certifled  to  the  said 
Circuit  Court. 


&  C,  8  How.,  10B. 
Clted-9  How.,   122-125;   1 
Wood.  &M.,  266;  2  Bias.,  97. 


Blatchf.,  278,  Ml;   1 


712*]  *  J  AMES  G.  WILSON,  Complainant 

and  Appellant, 

«. 

JOSEPH  TURNER.  Junior,  and  JOHN  C. 

TURNER,  Defendant*. 

Patents,  assignments  of— lights  of  Assignee. 

The  decision  of  the  court  in  the  two  preceding: 
cases,  namely,  that  where  a  patent  is  renewed  under 
the  Act  of  1888  an  assignee  under  the  old  patent 
has  a  right  to  continue  the  use  of  the  machine 
which  he  Is  using  at  the  time  of  the  renewal,  again 
affirm  od. 

THIS  case  came  up  by  appeal  from  the  Cir- 
.  cuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland,  sittingas  a  court  of  equity. 

The  bill  was  filed  by  Wilson,  as  the  assignee 
of  William  W.  Woodworth,  the  administrator 
of  Woodworth,  the  patentee,  as  stated  in  the 
report  of  the  preceding  case.  It  set  out  the 
patent  and  assignment,  and  then  prayed  for  an 
injunction  and  account. 

The  answer  referred  to  the  mutual  assign- 
ment made  between  Woodworth  and  Strong 
on  the  one  part,  and  Toogood,  Halstead,  Tyack, 
and  Emmons,  of  the  other  part,  which  was  re- 
cited in  the  preceding  case,  and  traced  title 
regularly  down  from  these  latter  parties  to  the 
defendants. 

A  statement  of  these  facts  was  agreed  upon 
by  counsel,  and  all  the  documents  set  forth  at 
length ;  and  upon  this  statement,  together  with 
the  bill  and  answer,  the  cause  was  argued. 

At  April  Term,  1845,  the  court  dismissed  the 
bill,  and  from  this  decree  the  case  was  brought 
up  by  appeal  to  this  court. 

It  was  argued  by  Mr.  Phelps  and  Mr.  Webster 
for  Wilson,  the  appellant,  and  Mr.  Schley  for 
the  appellees,  who  where  the  defendants  below. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  judgment  of  the  court  in  the  previous 
case  of  Wilson  v.  Bouiseau  et  al.  disposes  of 
the  questions  in  this  case,  and  affirms  the  decree 
of  the  Circuit  Court. 

AS'g  Taney,  278. 


WILLIAM    W.   WOODWORTH,   Adminis- 
trator, Ac,  and  E.  V.  BUNN,  Assignee, 
Complainants  and  Appellants, 
e. 
JAMES     BENJAMIN      and      ALPHEUS 
WILSON. 

Patent — construction  of  assignment  of— objection 
— sufficiency  of  specifications— practice  in  ac- 
tion for  infringement. 

An  objection  to  the  validity  of  Woodworth's  pat- 
ent for  a  planing;  machine,  namely,  that  he  was  not 
-■      -     -        -      Igtnal  Inventor  thereof,  Is  not  sus- 
Tdenoe  offered  In  this  case. 


the  first  and  or 
tained  by  the  ev 
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Nor  is  the  objection  well  founded,  that  the  speci- 
fications accompanying  the  application  for  a  patent 
are  not  sufficiently  full  and  explicit,  so  as  to  enable 
a  mechanic  of  ordinary  skill  to  build  a  machine. 

An  assignee  of  the  exclusive  right  to  use  ten 
machines  within  the  olty  of  Louisville,  or  ten  miles 
round,  may  Join  his  assignor  with  him  In  a  suit  for 
a  violation  of  the  patent  right  under  the  circum- 
stances of  this  case. 

•rpHE  bill  was  filed  in  this  case  m  the  [*7 13 

J-  Circuit  Court  for  the  District  of  Kentucky, 
by  the  complainants,  setting  forth  that  Will- 
iam Woodworth  was  the  inventor  and  patentee 
of  a  certain  planing  machine,  describing  it; 
also,  the  extension  of  the  said  patent  to  W.  W. 
Woodworth,  as  administrator,  and  that  E.  V. 
Bunn,  one  of  the  complainants,  took  an  as- 
signment from  the  said  W.  W.  Woodworth  for 
the  exclusive  right  of  making,  using,  and  vend- 
ing machines  for  planing,  &c. ,  under  the  exten- 
sion of  the  patent,  within  the  limits  of  the  city  of 
Louisville,  and  in  the, district  of  country  ten 
miles  around  said  city. 

The  bill  further  charges,  that  the  defendants 
have,  in  violation  of  the  rights  of  the  complain- 
ants, erected  and  put  in  operation  in  the  city 
of  Louisville  a  planing  machine,  &c.,  which 
machine  is,  in  all  its  material  partf,  substan- 
tially like  and  upon  the  plan  of  the  machine  of 
the  complainants,  and  persist  in  using  the  same. 

The  defendant  James  Wilson  answered  the 
bill,  substantially  denying  most  of  the  material 
allegations  contained  in  it.  The  other  defend- 
ants answered  by  denying  that  they  had  any 
interest  in  the  machine. 

The  court  granted  an  injunction,  enjoining 
the  defendant  James  Wilson  from  using  the 
machine. 

Afterwards  an  application  was  made  to  the 
court,  on  behalf  of  the  complainants,  for  a  rule 
upon  the  defendant,  James  Wilson,  to  show 
cause  why  an  attachment  should  not  be  issued 
against  him  for  a  violation  of  the  injunction, 
which  was  accordingly  granted. 

The  defendant  showed  cause  by  affidavit,  in 
which  he  affirms  that  immediately  on  the  serv- 
ice of  the  injunction  he  had  ceased  to  use  the 
machine  mentioned  in  the  bill,  and  conformed 
himself  to  the  order  of  the  court,  and  that  he 
bad  purchased  and  set  up  Bicknell's  planing 
machine,  which  he  was  using,  and  which  was 
substantially  different  from  the  machine  of  the 
complainants. 

Much  tesl  imony  was  taken  in  the  court  below, 
on  the  question  whether  the  machine  which  the 
defendant  had  substituted  and  was  using  was, 
in  all  its  material  and  substantial  parts,  like 
Woodworth's,  which  it  is  not  material  to  refer 
to  more  particularly.  A  great  deal  of  testimony 
was  also  taken,  for  the  purpose  of  showing  that 
Woodworth  was  not  the  original  inventor  of  the 
complainant's  machine,  which  it  is  also  not 
necessary  to  recite. 

The  cause  afterwards  came  to  a  hearing  on 
the  merits,  upon  the  pleadings  and  proofs,  and 
also  upon  the  rule  previously  granted  against 
the  defendant,  to  show  cause  why  an  attach- 
ment should  not  issue  for  a  violation  of  the  in- 
junction, and,  after  consideration,  the  court 
dissolved  the  injunction  and  dismissed  the 
bill,  and  discharged  the  rule  to  show  cause, 
with  costs. 

As  the  opinion  of  the  court  refers  in  general 
terms  to  the  interest  of  Woodworth  under  the 
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assignment,  as  a  justification  for  his  being 
714*]  'joined  as  a  party  in  the  suit,  it  is 
proper  to  set  forth  the  assignment,  which  was 
as  follows: 

Trannfer  from  Woodworth,  Administrator,  &e., 
to  B.  V.  Bunn. 

"Whereas  William  Woodworth,  now  de- 
ceased, did,  in  his  lifetime,  obtain  letters  patent, 
issued  under  the  great  seal  of  the  United 
States,  bearing  date  the  27th  day  of  December, 
1828,  giving  and  granting  to  hint,  the  said 
Woodworth,  his  heirs,  administrators,  and 
assigns,  for  and  during  the  term  of  four- 
teen years  from  the  date  of  the  said  letters 
patent,  the  full  and  exclusve  right  and  liberty 
of  making,  constructing,  using,  and  vending 
to  others  to  be  used,  a  certain  improved  method 
for  planing,  tonguing,  grooving,  and  cutting 
into  mouldings,  or  either,  plank,  boards,  or 
any  materials,  and  for  .reducing  the  same  to  an 
equal  width  and  thickness;  and  also  for  facing 
and  dressing  brick,  and  cutting  mouldings  in, 
or  facing,  metallic, '  mineral,  or  other  sub- 
stances. 

"And  whereas  William  W.  Woodworth, 
administrator  of  said  William  Woodworth, 
hath  applied  and  obtained  an  extension  of 
said  letters  patent  for  the  term  of  seven  years 
from  and  after  the  expiration  of  said  patent, 
to  wit,  the  27th  day  of  December,  1842,  pur- 
suant to  an  act  of  Congress  in  such  case  made 
and  provided,  and  hath  a  certificate  of  said 
extension  annexed  to  said  patent,  signed  by 
the  commissioner  of  patents,  under  the  great 
seal  of  the  patent  office  of  the  United  States, 
and  dated  November  16th,  A.  D.  1842.  And 
whereas  E.  Y.  Bunn,  of  the  city  of  Louisville, 
in  the  State  of  Kentucky,  hath  fully  viewed, 
examined,  and  considered  for  himself  the  said 
improvement,  and  of  bis  own  motion  hatb 
requested  and  desired  the  said  William  W. 
Woodworth,  administrator  of  said  '  William 
Woodworth,  deceased,  to  give  a  license  and 
permission,  in  writing,  for  constructing  and 
using  machines  on  the  said  improved  plan  in 
the  city  of  Louisville  aforesaid,  including  the 
district  of  country  within  ten  miles  of  said 
city,  and  in  no  other  city,  town,  or  place  in  the 
United  States,  or  the  territories  thereof,  on  the 
conditions  hereinafter  mentioned;  and  have 
offered  to  pay  him  the  sum  of  fifteen  hundred 
dollars  for  such  license  and  consent  in  writing; 
with  which  request  and  desire  the  said  William 
W.  Woodworth,  administrator  of  William 
Woodworth,  deceased,  has  agreed  to  comply. 

"Now,  know  all  men  by  these  presents, 
that  the  said  W.  W.  Woodworth,  administra- 
tor of  William  Woodworth,  deceased,  in  con- 
sideration of  the  said  sum  of  fifteen  hundred 
dollars,  secured  to  be  paid  to  him,  the  said 
William  W.  Woodworth,  administrator  of 
William  Woodworth,  deceased,  doth  hereby 
give  his  full  consent  and  permission  in  writ- 
ing, and  license  to  the  said  E.  V.  Bunn,  and 
to  his  executors,  administrators,  and  assigns, 
to  construct  and  use,  during  the  said  extension 
of  the  aforesaid  patent,  ten  planing  machines 
on  the  improved  plan  aforesaid,  within  the 
7 15*]  city  of  Louisville,  *and  including  the 
district  of  country  within  ten  miles  of  said 
city,  and  in  no  other  city,  town,  or  place 
within  the  United  States  or  the  territories 
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I  thereof;  and  also,  within  said  limits,  to  dis- 
pose of  the  plank  or  other  things  dressed  and 
prepared  in  the  said  machines;  and  he  doth 
also  hereby  authorize  and  empower  the  said 
E.  Y.  Bunn,  and  his  executors,  administrator* 
arid  assigns,  in  the  name  of  said  Woodworth. 
administrator  aforesaid,  or  in  his  own  name,  to 
commence  and  prosecute  to  final  judgment 
any  suit  or  suits  against  any  person  or  person* 
who  shall  construct  or  use  the  said  improve- 
ments within  the  said  limits,  contrary  to  the 
true  meaning  and  intent  of  the  afoiesaid  letters 

f>atent,  and  the  extension  thereof,  and  the 
aws  in  such  case  made  and  provided;  and  to 
receive  for  his  own  benefit,  and  at  his  own- 
proper  costs  and  charges,  any  penalty  or  pen- 
alties which  he  may  recover.  And  in  cooskl 
eration  of  the  premises,  it  is  hereby  covenanted 
and  agreed,  by  and  between  the  said  William- 
W.  Woodworth,  administrator  of  William 
Woodworth,  deceased,  his  executors,  adminis 
trators,  and  assigns,  of  the  one  part,  and  the 
said  E.  Y.  Bunn,  his  executors,  administrators, 
and  assigns,  of  the  other  part,  as  follows, -viz.: 

"1st.  That  the  said  William  W.  Wood 
worth,  administrator  of  William  Woodworth. 
decased,  his  executors  or  administrators,  far- 
ing the  terms  aforesaid,  shall  not,  nor  with 
themselves,  construct,  or  use,  nor  give  then- 
license,  consent,  and  permission  to  any  other 
person  than  the  said  E.  Y.  Bunn  to  construct 
or  use  the  improved  planing  machine  afore 
said,  within  the  said  city  of  Louisville,  or 
within  the  district  of  country  within  ten  miles 
of  said  city. 

"  2d.  That  the  said  E.  Y.  Bunn,  his  exem 
tors,  administrators  and  assigns,  shall  not  nor 
will,  during  the  times  aforesaid,  construct  or 
use  more  than  ten  machines  as  aforesaid  with- 
in the  limits  above  mentioned,  nor  construct  or 
use  any  such  machines,  nor  sell  and  dispose  of 
any  plank  or  other  thing  dressed  and  prepare.! 
in  such  machine,  anywhere  else  within  tr* 
United  States  and  the  territories  thereof:  it 
being  declared  to  be  the  true  intent  and  mean 
ing  of  these  presents  that  not  more  than  ten 
planing  machines  in  the  whole  shall  be  con- 
structed and  used  by  virtue  of  the  license, 
consent,  and  permission  herein  given. 

"3d.  It  is  understood  and  agreed  that  UV 
said  William  W.  Woodworth  has  entered 
and  filed  at  the  patent  office,  at  Washington,  i 
disclaimer  of  that  part  of  said  patent  for  uV 
planing  machine  which  claims  the  reduction  of 
materials,  boards,  and  plank  to  an  equal  width 
and  thickness  by  circular  saws;  and  a  lien  is 
retained  and  renewed  on  this  assignment  for 
the  security  of  the  payment  of  the  fifteen 
hundred  dollars — the  consideration  and  par 
chase  money  to  be  paid  to  said  VVood  worth 

"  Signed,  sealed,  and  delivered,  this  21st  daj 
of  June,  184S. 

"  W.  W.  Woodworth.    [l.  k] 
"  Administrator  of  W.  Woodworth,  deceased. 

*"  The  words  '  to  him  in  hand  paid  [*7 16 
by  the  said'  were  erased,  and  the  word  '  tea. 
and  the  Words  '  in  the  Dame  of  said  Wood 
worth,  administrator  aforesaid,  or  in  his  own 
name,'  were  interlined  before  the  execatioo  of 
the  foregoing  instrument  in  presence  of  D.  E 
Sickles.'7 

The  cause  was  argued  by  Mr.  Latnti  and 
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Mr.  StapUi  for  the  complainants,  Woodworth. 
and  Bunn,  and  by  Mr.  Bibb  for  the  defendants. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  objection  taken,  that  the  administrator 
could  not  apply  for  an  extension  of  the  patent 
granted  to  Woodworth,  his  intestate,  under  the 
eighteenth  section  of  the  patent  law,  has  been 
disposed  of  in  the  previous  case  of  Wiltxm  v. 
Rou&eau  et  al.,  and  need  not  be  further 
noticed. 

Another  objection  taken  to  the  right  of  the 
complainants  to  maintain  the  suit  is,  that 
Woodworth  was  not  the  first  and  original  in- 
ventor of  the  planing  machine,  against  the 
using  of  which  the  defendant  was  enjoined. 

Without  going  into  the  proofs  in  the  case, 
which  are  very  voluminous,  it  will  be  sufficient 
to  state,  that  after  fully  considering  all  the  evi- 
dence produced  bearing  upon  the  question,  the 
court  is  satisfied  that  the  weight  of  it  is  decid- 
edly against  the  objection,  and  in  favor  of  the 
allegation  in  the  bill,  that  Woodworth  was  the 
original  inventor  of  the  machine. 

It  is  objected,  also,  that  the  specifications 
accompanying  the  patent  were  not  sufficiently 
full  and  explicit,  so  as  to  enable  a  mechanic  of 
ordinary  skill  to  build  a  machine.  The  court 
How  abb  4. 


is  not  satisfied,  according  to  .the  proof  in  the 
case,  that  the  objection  is  well  founded,  and  it 
cannot  be  relied  on  as  affording  sufficient 
ground  for  the  dismissal  of  the  bill. 

A  further  objection  was  "taken,  that  W.  W. 
Woodworth,  one  of  the  complainants,  was 
improperly  joined  with  E.  V.  Bunn,  the  as- 
signee of  the  exclusive  right  in  Louisville  and 
ten  miles  around  it.  The  court  is  of  opinion 
that  the  interest  of  Woodworth  in  the  assign- 
ment, as  appears  from  the  record,  is  sufficient 
to  justify  his  being  made  a  party  jointly  with 
the  assignee. 

Some  other  objections  were  taken  to  the 
maintenance  of  the  suit  on  the  argument,  which 
it  is  not  material  to  notice  particularly ;  they 
have  all  been  considered,  and  in  the  judgment 
of  the  court  afford  no  sufficient  ground  for  the 
dismissal  of  the  bill  and  the  dissolving  of  the 
injunction. 

We  think  the  court  erred,  and  that  the  de- 
cree dismissing  the  bill,  as  to  the  defendant 
James  Wilson,  and  dissolving  the  injunction, 
should  be  reversed,  and  that  a  perpetual  in- 
junction should  issue. 


CltecH1  Wall.,  521;  1  Wood.  *  M*2M,  266:  1 
Blatohf.,  191,  198,536;  MBlatchf.,  147;  1  Cliff.,  166; 
1  Bond..  181, 182. 
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ADMINI8TRATOR-1. 
See  Executors  and  Administrators. 

ADMIRALTY-2. 
See  Plraoy,  and  costs. 

ADMIRALTY-8. 

1.  An  agreement  of  consortship  between  the  mas- 
ters of  two  vessels  engaged  In  the  business  known 
by  the  name  of  wrecking,  is  a  contract  capable  of 
being  enforced  in  an  admiralty  court,  against  prop- 
erty or  proceeds  in  the  custody  of  the  court. 

Andrew  v.  Wall,  (568)    789 

2.  The  case  of  Kamsay  v.  Allegre  (12  Wheaton,611) 
commented  on,  and  explained. 

Itf,  Ob.)    7*9 

8.  Such  an  agreement  ex  tends  to  the  owners  and 
crews,  and  la  not  merely  personal  between  the 
masters. 

Id.  (7b.)    7*9 

4.  If  made  for  an  indefinite  period,  It  does  not  ex- 
pire with  the  mere  removal  or  one  of  the  masters 
from  bis  vessel,  but  oontinues  until  dissolved  upon 
due  notice  to  the  adverse  party. 

Id.  (lb.)    7*9 

5.  Where  there  is  no  other  evidence  than  the  an- 
swer of  its  having  been  a  part  of  the  original  agree- 
ment, that  sifch  removal  should  dissolve  the  con- 
tract, the  evidence  is  not  sufficient. 

Id.  (lb.)    7*9 

6.  Whenever  proceeds  are  rightfully  In  the  posses- 
sion and  custody  of  the  admiralty,  it  Is  an  inherent 
incident  to  the  Jurisdiction  of  that  court  to  enter- 
tain supplemental  suits  by  the  parties  in  interest, 
to  ascertain  to  whom  those  proceeds  rightfully  be- 
long, and  to  deliver  them  over  to  the  parties  who 
establish  the  lawful  ownership  thereof.  . 

Id.  (7b.)   789 

ADVERSE  POSSESSION— 4. 
1.  Where  the  original  possession  by  the  holder  of 
land  is  In  privity  with  the  title  of  the  rightful 
owner.  In  order  to  enable  such  holder  to  avail  him- 
self of  the  statute  of  limitations,  nothing  short  of 
an  open  and  explicit  disavowal  and  disclaimer  of 
holding  under  that  title,  and  assertion  of  title  in 
himself  brought  home  to  the  other  party,  will 
satisfy  the  law. 

Zettere  Lemee  v. Eekert,  (280)    979 

8.  The  burden  of  proof  is  on  the  holder  to  estab- 
lish suoh  a  change  m  the  character  of  the  posses- 
sion. 

Id.  (lb.)    979 

8.  The  statute  does  not  begin  to  run  until  the 
possess  Ion  becomes  tortious  and  wrongful  by  the 
disloyal  acts  of  the  tenant,  which  must  be  open, 
continued,  and  notorious,  so  as  to  preclude  all 
-doubt  as  to  the  character  of  the  holding,  or  the 
want  of  knowledge  on  the  part  of  the  owners. 

Id.  (lb.)    079 

4.  In  this  case  there  was  evidence  enough  given 
upon  this  point  to  authorize  the  court  below  to 
submit  the  question  of  adverse  possession  to  the 
Jury,  and  advise  them  that  a  foundation  was  laid 
upon  which  they  might  presume  a  grant  for  the 
purpose  of  quieting  the  title. 

Id.  (7b.)    979 

Howard  1,  2,  8,4. 


APPEALB-8. 
See  practice  and  writ  of  error. 

APPEAL  BOND-2. 

1.  An  appeal  bond  given  to  the  people  or  to  the 
relator  Is  good,  and  If  forfeited  may  be  sued  upon 
by  either. 

SpaKXina  v.  The  People  of  New  Tork,   (66)    181 

2.  where  there  are  many  parties  In  a  case  below.it 
Is  not  necessary  for  them  all  to  join  in  the  appeal 
bond.  It  issutlicient  If  they  all  appeal  and  the  bond 
be  approved  by  the  court. 

Brockcttv.  Broekttt.  (838)    *51 

APPROPRIATION  OF  PAYMENT8-1. 

See  Surety. 

A88UMP8IT-1. 

1.  The  action  of  assumpsit  for  the  use  and  occupa- 
tion of  lands  and  houses,  existed  in  Virginia  ante- 
rior to  the  cession  of  the  District  of  Columbia  to  the 
United  States. 

LUyyd  v.  Bough,  (168)    88 

2.  But  this  action  is  founded  upon  contract,  either 
express  or  Implied,  and  will  not  lie  where  the  pos- 
session has  been  acquired  and  maintained  under  a 
different  or  adverse  title,  or  where  it  was  tortious 
and  makes  the  holder  a  trespasser. 

Id.  (lb.)    88 

ASSUMP8IT-8. 

Since  the  passage  of  the  Act  of  Congress  of  March 
8, 1839,  chap.  82,  which  requires  collectors  of  the 
customs  to  place  to  the  credit  of  the  Treasurer 
of  the  United  States  all  money  which  they  receive 
for  unascertained  duties  or  for  duties  paid  under 
protest,  an  action  of  assumpsit  for  money  had  and 
received  will  not  lie  against  the  collector  for  the 
return  of  suoh  duties  so  received  by  him. 

Con;  v.  Curtis,  (286)    876 

ATTACHMENT-8. 

The  laws  of  Louisiana,  allowing  attachments  for 
debts  not  yet  due,  relate  only  to  absconding  debt- 
ors. 

Black  v.  Zaeharie,  (483)    690 

ATTACHMBNT-4. 

1.  Money  In  the  hands  of  a  purser,  although  it  may 
be  due  to  seamen,  is  not  liable  to  an  attachment  by 
the  creditors  of  those  seamen. 

Buchanan  v.  Alexander,  (20)    8S7 

2.  A  purser  cannot  be  distinguished  from  any  other 
disbursing  agent  of  the  government ;  and  the  rule 
is  general,  that,  so  long  as  money  remains  in  the 
hands  of  a  disbursing  officer,  it  is  as  muoh  the 
money  of  the  United  States  as  If  it  had  not  been 
drawn  from  the  treasury. 

Id.  (lb.)    887 

3.  A  decision  of  a  State  court,  sanctioning  such 
an  attachment,  may  be  revised  by  this  court  under 
the  twenty-fifth  section  of  the  Judiciary  Act. 

Id.  (lb.)    S57 
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BANKRUPTCY— 1. 

1.  Upon  questions  adjourned  from  the  District  to 
the  Circuit  Court  under  the  "Act  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the  United 
States,"  the  District  Judge  cannot  sit  as  a  member 
of  the  Circuit  Court,  and,  consequently,  the  points 
adjourned  cannot  be  brought  before  this  court  by 
a  certificate  of  division. 

Nelson  v.  Carland,  (265)    1*6 

2.  Nor  will  an  appeal  or  writ  of  error  He  from  the 
decision  of  the  Circuit  Court ;  and  it  is  conclusive 
upon  the  district  judge. 

Id.  (7b.)    186 

3.  TheBankruptActdeclaredtobeconstltuttonal 
by  the  Circuit  Court  of  Kentucky.  Note  to  Judge 
Catron's  dissentient  opinion. 

Id.  (lb.)    186 

BANKRUPTCY-2. 

1.  Under  the  late  Bankrupt  Act  of  the  United 
States,  the  existence  of  a  fiduciary  debt,  contracted 
before  the  passage  of  the  act,  constitutes  no  objec- 
tion to  the  discharge  of  the  debtor  from  other 
debts. 

Chapman  v.  Forsyth  and  Limerick,  (202)     836 

%.  A  factor,  who  receives  the  money  of  his  prin- 
cipal, is  not  a  fiduciary  within  the  meaning  of  the 
act. 

Id.  \.lb.)    836 

3.  A  bankrupt  is  bound  to  state,upon  his  schedule, 
the  nature  of  the  debt  If  it  be  a  fiduciary  one.  Should 
he  omit  to  do  so,  he  would  be  guilty  of  a  fraud, 
and  his  discharge  will  not  avail  him  ;  but  if  a  cred- 
itor, in  such  case,  proves  his  debt  and  receives  a 
dividend  from  the  estate,  he  Is  estopped  from  after- 
wards saying  that  his  debt  was  not  within  the  law. 

Id.  •  (lb.)    886 

4.  But  If  the  fiduciary  creditor  does  not  prove  his 
debt,  he  may  recover  It  afterwards,  from  the  dis- 
charged bankrupt,  by  showing  that  it  was  within 
the  exceptions  of  the  act. 

id.  (7b.)    836 

BANKRUPT8  AND    BANKRUPTCY-8. 

1.  In  Kentucky,  the  oreditor  obtains  a  lien  upon  the 
property  of  his  debtor  by  the  delivery  of  a  jt.  fa.  to 
the  sheriff ;  and  this  lien  is  as  absolute  before  the 
levy  as  it  is  afterwards. 

Savage's  Assignee  «.  Bert.  (Ill)    818 

2.  Therefore,  a  oreditor  is  not  deprived  of  this  lien 
by  an  act  of  bankruptcy  on  the  part  of  the  debtor 
committed  before  the  levy  Is  made,  but  after  the 
execution  Is  in  the  hands  of  the  sheriff. 

Id.  (lb.)    518 

3.  This  oourt  has  no  revising  power  over  the  decrees 
of  the  District  Court  sitting  in  bankruptcy ;  nor  Is 
It  authorized  to  issue  a  writ  of  prohibition  to  it  in 
any  case  except  where  the  District  Court  Is  pro- 
ceeding as  a  oourt  of  admiralty  and  maritime  Juris- 
diction. 

Ex-parte  Christy,  (292)    603 

4.  The  District  Court,  when  sitting  in  bankruptcy, 
has  Jurisdiction  over  liens  and  mortgages  existing 
upon  the  property  of  a  bankrupt,  so  as  to  inquire 
into  their  validity  and  extent,  aud  grant  the  same 
relief  which  the  State  courts  might  or  ought  to 
grant. 

Id.  (lb.)    603 

5.  The  control  of  the  District  Court  over  proceed- 
ings In  the  State  courts  upon  suoh  liensjs exercised, 
not  over  the  State  courts  themselves,  but  upon 
the  parties,  through  an  Injunction  or  other  appro- 
priate proceeding  in  equity. 

Id.   .  (lb.)    603 

0.  The  design  of  the  Bankrupt  Aot  was  to  se- 
cure a  prompt  and  effectual  administration  of  the 
estate  of  all  bankrupts,  worked  out  by  the  courts 
of  the  United  States,  without  the  assistance  of  State 
tribunals. 

Id.  (lb.)    603 

7.  The  phrase  in  the  6th  section  "any  creditor  or 
creditors  whoshallolaim  any  debt  or  demand  under 
the  bankruptcy,"  does  not  mean  only  such,  credit- 
ors who  come  li>  and  prove  their  debts,  butall  cred- 
itors who  have  a  present  subsisting  claim  upon 
the  bankrupt's  estate.whether  tbey  have  a  security 
or  mortgage  therefor  or  not. 

Id.  (7b.)    603 

8.  Suoh  creditors  have  a  right  to  ask  that  the  prop- 
erty mortgaged  shall  be  sola,  and  the  proceeds  ap- 
plied towards  the  payment  of  their  debts:  and  the 
assignee,  on  the  other  hand,  may  contest  their 
claims. 

Id.  (lb.)   60S 

9.  In  the  case  of  a  contested  claim.the  District 
Court  has  jurisdiction,  if  resort  be  had  to  a  formal 
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bill  in  equity  or  other  plenary  proceeding;  sod  aim 
jurisdiction  to  proceed  summarily. 

Id.  (jo.)  sos 

10.  The  principles  established  in  the  our.  of  Er- 
porte  The  City  Bank  ofNew  Orleans  in  the  nailer 
of  ChriKty,  assignee  of  Walden,  reviewed  and  con- 
firmed. 

Norton's  Assignee  v.  Boyd,  (CM)    6U 

11.  But  this  court  does  not  decide  whether  or  sot 
the  Jurisdiction  of  the  District  Court  over  all  the 
property  of  a  bankrupt,  mortgaged  or  other- 
wise, Is  exclusive,  so  as  to  take  away  from  toe 
State  courts  in  such  cases. 

Id.  (7b.)  M4 

2.  Where  the  defendant  below  became  a  bank- 
rupt, this  oourt  will  net  award  a  supersedeas  tostar 
an  execution,  because  the  assignee  of  the  bankrupt 
has  his  remedy  In  the  Circuit  Court. 

Black  v.  Zacharie,  (483)    6Sv 

BANKS— 1. 
See  Commercial  Law. 

Whenever  a  banker  has  advanced  money  to  an- 
other, he  has  a  lien  on  all  the  paper  securities 
which  are  In  his  hands  for  the  amount  of  his  gen- 
eral balance,  unless  such  securities  were  delivered 
to  him  under  a  particular  agreement. 

Bank  of  the  Metropolis  v.  New  England 
Bank,  (284)   U» 

BILLS  OF  EXCEPTIONS-^. 
The  mode  In  which  bills  of  exceptions  ought  to  be 
taken,  as  explained  in  Walton  v.  The  United  States 
(9  Wheat..  661).  and  In  4  Peters.  108,  will  be  strictly 
adhered  to  by  this  court. 

Brmvn  v.Clarke,  (4)   8SO 

BIIX8  OF  EXCHANGE  AND  PB.0M1SS0BT 
NOTE8-2. 

1.  By  the  general  law  merchant,  noprotet  Is  re- 
quired to  be  made  upon  the  dishonor  of  any  prom- 
issory note;  but  It  Is  exclusively  confined  to  for- 
eign bills  of  exchange. 

Burke  v.  McKay,  OS)   1*1 

2.  Neither  Is  It  a  necessary  part  of  the  oBdal  duty 
of  a  notary,  to  give  notice  to  an  lndorser  of  the 
dishonor  of  a  promissory  note. 

Id.  (7b.)    181 

8.  But  a  State  law  or  general  usage  may  overrule 
the  general  law  merchant  In  these  respects. 

Id.  (lb.)  181 

4.  Where  a  protest  is  necessary,  it  Is  not  indispens- 
able that  it  should  be  made  by  a  person  who  Is  in 
fact  a  notary. 

Id.  (In.)   181 

5.  Wherethelndorserhasdlscharge^themakerof 
a  note  from  liability  by  a  release  and  settlement,  a 
notice  of  nonpayment  would  be  of  no  use  to  him. 
and  therefore  he  is  not  entitled  to  it. 

Id.  (IbJ    181 

6.  A  statute  of  Mississippi  allows  suit  to  be 
brought  against  the  maker  and  payee,  jointly,  of  a 
promissory  note,  by  the  indorsee. 

Dromgoole  v.  The  Farmers'  and  Mer- 
chants' Bank  of  Mississippi,  (241)    8S» 

7.  But  an  action  of  this  kind  cannot  be  maintained 
In  the  courts  of  the  United  States,  although  the 
plaintiff  resides  In  another  State,  provided  the 
maker  and  payee  of  the  note  both  reside  in  Missis- 
sippi. 

7d.  (Ih.)   »»t 

8.  Where  notes  are  deposited  for  collection  by  way 
of  collateral  security  for  an  existing  debt,  the  case 
does  not  fall  within  the  strict  rules  of  oommerofsl 
law,  applicable  to  negotiable  paper.  It  fails  under 
the  general  law  of  agency ;  and  the  agents  are  only 
bound  to  use  due  diligence  to  collect  the  debts. 

Lawrence  v.  M'Caimont,  (4J7)   38* 

B.  Where  the  drawer  of  a  bill  has  no  right  to  expect 
the  payment  of  it  by  the  acceptor ;  where,  for  in- 
stance, the  drawer  has  withdrawn,  or  intercepted 
funds  which  were  destined  to  meet  the  bill,  or  it* 
payment  was  dependent  upon  conditions  which  he 
must  have  known  he  had  not  performed,  such 
drawer  cannot  be  entitled  to  notice  of  the  nonpay- 
ment of  the  bill. 

BheUv.Poe,  (4K)   888 

10.  It  becomes  a  question  of  law, whether  doe  dM- 
genoe  has  or  has  not  been  used,  whenever  the  (sets 
are  ascertained ;  and  therefore  there  is  no  error  ia 
the  direction  of  a  court  to  the  Jury  that  they  should 
infer  due  diligence  from  certain  fact.*,  where  those 
facts.  If  found  by  the  jury,  amounted  in  the  octo- 
lon  of  the  oourt  to  due  diligence. 

Id.  (IbJ   8*8 
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U.  If  tbo  drawer  and  acceptor  are  either  general 
partners  or  special  partners  in  the  adventure  of 
which  the  bill  constitute*  a  part,  notice  of  the  dis- 
honor of  the  bill  need  not  be  given  to  the  drawer. 
Id.  (lb.)    338 

12.  The  strictness  of  the  rule  requiring  notice  be- 
tween parties  to  a  bill.  Is  much  relaxed  In  cases  of 
collateral  security,  or  guaranty  in  a  separate 
contract ;  the  omission  of  such  strict  notice  does 
not  imply  injury  as  a  matter  of  course.  The  guar- 
antor must  prove  that  he  has  suffered  damage  by 
the  neglect  to  make  the  demand  on  the  maker  and 
to  give  notice,  and  then  he  is  discharged  only  to 
the  extent  of  the  damage  sustained. 

id  (lt>.)    338 

13.  A  bill  of  exchange  drawn  by  the  Secretary  of 
the  Treasury  of  the  United  States  upon  the  French 
government  for  money  due,  by  a  treaty  between 
the  two  nations,  cannot  be  considered  as  a  bill 
drawn  upon  a  particular  fund,  in  a  commercial 
sense. 

Bank   of  the   United  Suite*  v.  The 
United  State*,  (711)    439 

14.  Such  a  bill,  when  taken  up  supra  protest  for 
the  honor  of  the  bank,  becomes  again  the  property 
of  the  bank  in  Its  original  character  of  bolder  and 
payee. 

id.  (Tit.)    438 

,  15.  Under  the  law  merchant,  the  drawer  of  a  for- 
eign bill  of  exchange  Is  llable.ln  case  of  protest,  for 
costs  and  other  incidental  charges,  and  also  for  re- 
exchange,  whether  direct  or  circuitous.  The  stat- 
ute of  Maryland,  allowing  fifteen  per  cent..  Axes 
this  amount  In  lieu  of  re-exchange,  to  obviate  the 
difficulty  of  proving  the  price  ofre-exchange. 

Id.  (Ih.)    439 

18.  When  the  bank  came  Into  possession  of  the  bill, 
upon  its  return,  the  indorsements  were  in  effect 
stricken  out,  and  the  bank  became,  In  a  commer- 
cial and  legal  sense,  the  holder  of  the  bill. 

Id.  (ib.)    439 

BILLS    OF    EXCHANGE     AND    PROMISSORY 
NOTER-a. 

See  Commercial  Law. 

BILLS    OF    EXCHANGE    AND     PROMISSORY 
NOTBS-4. 
See  Commercial  Law. 

BOND-L 
See  Surety. 

BONDS— 4. 

1.  By  a  statute  of  Florida,  where  suit  is  brought 
upon  a  bond,  the  plaintiff  need  not  prove  its  execu- 
tion unless  the  defendant  denies  It  under  oath.  It 
also  provides  that  such  an  instrument  may  be  as- 
signed ;  that  the  assignee  becomes  vested  with  all 
the  rights  of  the  assignor,  and  may  bring  suit  in 
his  own  name. 

Bratford v.  WOUamt,  (576)    1109 

2.  Under  this  statute,  where  a  joint  and  several 
bond  was  signed  by  throe  obligors  and  made  pay- 
able to  three  obligees,  one  of  whom  was  also  one 
of  the  obligors,  and  the  obligees  assigned  the  bond, 
the  fact  that  one  of  the  obligors  was  also  an  obligee 
was  no  valid  defense  in  a  suit  brought  by  the  as- 
signee against  the  two  other  obligors. 

id.  (Ib.)    1109 

3.  The  inability  of  one  of  the  obligees  to  sue 
himself  did  not  impair  the  vitality  of  the  bond, but 
amounted  only  to  an  objection  to  a  recovery  in  a 
court  of  law.  The  assignment,  and  ability  of  the 
assignee  to  sue  In  bin  own  name,  removed  this  diffi- 
culty. 

id.  (lb.)    1109 

4.  The  statute  of  Florida  places  bonds,  as  far  as 
respects  negotiability  and  the  right  of  the  assignee 
to  sue  In  hlsown  name,  upon  the  same  footing  as 
bills  of  exchange  and  promissory  notes.  The  case, 
therefore,  falls  within  the  principle  of  a  partner 
drawing  a  bill  upon  his  house,  or  making  a  note  In 
the  name  of  the  firm,  payable  to  bis  own  order, 
both  of  which  are  valid  In  the  hands  of  a  Ixma  Me 
holder.       Id.  (Ih.)    1109 

BOUNDARIES  OF  STATES-4. 

1.  The  grant  of  Massachusetts,  confirmed  In  1628, 
Included  the  territory  "lying  within  the  spiioeof 
three  English  miles  on  the  south  part  of  the  Charles 
River,  or  of  nny  or  every  part  thereof." 

Rhode  bland  v.  Manachvuet  to,        (691 )    1116 

2.  In  1692,  the  grant  of  Connecticut  called  tube 
bounded  on  the  north  by  the  line  of  the  Massachu- 
setts plantations. 

id.  (lb.)    1116 
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3.  In  1663,  the  grant  of  Rhode  Island  called  to  be 
bounded  on  the  north  by  the  southerly  line  of 
Massachusetts. 

I'l.  (Ih.)    1116 

4.  Whether  the  measurement  of  the  three  miles 
shall  be  from  the  body  of  the  river,  or  from  the 
head  waters  of  the  streams  which  fall  into  it.  Is  not 
clear.  The  charter  may  be  construed  either  way 
without  doing  violence  to  its  language. 

id.  (Ih.)    1116 

6.  The  early  exposition  of  it  Is  not  to  be  dis- 
regarded, although  It  may  not  be  conclusive. 

Id.  (Ih.)    1116 

6.  In  1642,  Woodward  and  Saffrey  fixed  a  station 
three  miles  south  of  the  southermost  part  of  one 
of  the  tributaries  of  Charles  River. 

Id.  (Ih.)    1116 

7-  An  express  order  of  the  crown  was  not  neces- 
sary to  run  this  line,  as  It  was  not  then  a  case  of 
disputed  boundary. 

Id.  (Ih.)    1116 

8.  In  1702,  commissioners  were  appointed  by 
Massachusetts  and  Rhode  Island  to  run  the  bound- 
ary line,  who  admitted  the  correctness  of  the 
former  line. 

id.  (It>.)    1116 

9.  In  1710,  Rhode  Island  appointed  an  agent  to 
conclude  the  matter  on  such  terms  as  ho  might 
Judge  most  proper,  who  sgreed  that  the  stake  set 
up  by  Woodward  and  Saffrey  should  be  considered 
as  the  commencement  of  the  line. 

Id.  (Ih.)    1116 

10.  In  1711,  Rhode  Island  sanctioned  the  agree- 
ment. 

Id.  (Ib.)    1116 

11.  In  1718,  Rhode  Island  again  appointed  com- 
missioners with  power  to  settle  the  llne.who  agreed 
that  the  line  should  begin  at  the  same  place.  This 
was  accepted  by  Massachusetts  and  Rhode  Island, 
the  line  run  accordingly  by  commissioners,  and  the 
running  approved  by  Rhode  Island. 

Id.  (lb.)    1116 

12.  The  allegation  that  the  commissioners  of 
Rhode  Island  were  mistaken  as  to  a  fact,  and  be- 
lieved that  the  stake  was  within  three  miles  of  the 
main  river,  and  not  one  of  its  tributaries.  Is  diffi- 
cult to  establish,  and  cannot  be  assumed  afcalust 
transactions  which  strongly  Imply,  If  they  do  not 
prove,  the  knowledge. 

Id.  (Ib.)    1116 

13.  If  the  first  commission  was  mistaken,  It  almost 
surpasses  belief  that  the  second  should  again  he 
misled.       Id.  (IbJ  1116 

14.  To  sustain  the  allegation  of  a  mistake.  It  must 
be  made  to  appear,  not  only  that  the  station  was 
not  within  the  charter,  but  that  the  commissioners 
believed  it  to  be  within  three  miles  of  tho  river, 
and  that  they  had  no  knowledge  of  a  fact  as  to  the 
location  of  it  which  should  have  led  them  to  make 
inquiry  on  the  subject. 

Id.  (Ib.)    1116 

15.  Even  If  the  calls  of  the  charter  hud  been 
deviated  from,  which  Is  not  olear,  still  Rhode 
Island  would  be  bound,  because  her  commissioners 
were  authorized  to  compromise  the  dlspu'e. 

Id.  (Ih.)    1116 

16.  It  is  doubtful  whether  a  court  of  chancer)' 
could  relieve  against  a  mistake  committed  by  so 
high  an  agency  In  a  recent  occurrence.  It  is  certain 
that  it  could  not,  except  on  the  clearest  proof  of  m  Is- 
take.  id.  <7/>.)    1116 

17.  This  mistake  is  not  clearly  established,  either 
in  the  construction  of  the  charter,  or  as  to  the 
location  of  the  Woodward  and  Saffrey  station. 

Id.  (i/>.)    1116 

18.  Even  If  the  mistake  were  proved.  It  would  be 
difficult  to  disturb  a  possession  of  two  centuries  by 
Massachusetts  under  an  assertion  of  right,  with  the 
claim  admitted  by  Rhode  Island  and  other  colonies 
in  the  most  solemn  form. 

Id.  (Il>)    1116 

19.  For  the  security  of  rights,  whether  of  States 
or  individuals,  long  noFsefsion,  under  a  claim  of 
title,  is  protected.  And  there  is  no  controversy  in 
which  this  great  principle  may  be  invoked  with 
greater  justice  and  propriety,  than  in  a  case  of  dis- 
puted boundary. 

Id.  (Ih.)    1116 

BREVET  RANK-4. 

The  arufy  regulations  under  which  General 
Gratiot  was  removed  from  West  Point  to  Wash- 
ington were  authorized  by  law,  and  his  brevet 
rank  did  not  release  bim  from  discharging  the  du- 
ties of  bis  commission  proper. 

Gratiot  v.  United  Stale*.  (80)    884 
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CHANCERY-1. 

1.  I  f  the  owner  of  land  recognizes  a  sale  of  it,  al- 
though made  by  a  person  who  had  no  authority  to 
sell,  there  is  a  privity  of  oon tract  between  the 
owner  and  the  purchaser,  which  a  oourt  of  equity 
will  enforce, 

Buehannon  et  oi.  v.  Upehavi,  (68)    46 

2.  But  the  owner  Is  entitled  to  all  the  ad  vantages 
of  the  sale  thus  recognized. 

Id.  (16.)    46 

3.  A  perpetual  Injunction  will  be  decreed  in  such 
cage,  to  prohibit  the  owner  of  the  legal  title  from 
prosecuting  his  ejectment. 

Id.  (B>.)    46 

4.  A  deed,  absolute  on  the  face  of  It,  is  yet  some- 
times treated  as  u  mortgage. 

Morrix  r.  Nixon  et  al.,  (118)    69 

5.  Where  a  bill  substantially  charges  that  thereto 
a  fraudulent  attempt  to  hold  property  under  a  deed, 
absolute  on  the  faoe  of  It,  but  intended  as  a  security 
for  money  loaned,  evidenoe  will  be  admitted  to  as- 
certain the  truth  of  the  transaction. 

M.  (lb.)    60 

6.  Where  there  is  proof  of  parties  meeting  upon 
the  footing  of  borrowliiK  and  lending,  with  an 
offer  to  secure  the  lender  by  a  mortgage  upon  par- 
ticular property  ;  if  a  deed  of  the  property,  absolute 
on  the  face  of  it,  be  given  to  the  lender,  and  the  lend- 
er also  take  a  bond  from  the  borrower,  equity  will 
interpret  the  deed  to  be  a  security  for  money  loaned, 
unless  the  lender  shall  show,  by  proofs,  that  the 
borrower  and  himself  subsequently  oar-galned  upon 
another  footing  than  a  loan. 

Id.  (lb.)    60 

2.  Where  ti  loan  is  an  inducement  for  the  execution 
oi  a  dec-Li  which  is  absolute  ou  tbefaoe  of  It,  though 
the  loan  is  not  recited  as  the  consideration  of  the 
deed,  or  as  any  part  of  It,  if  the  lender  or  gra  ntee 
in  the  deed  treats  It  subsequently  as  the  considera- 
tion, or  a  part  of  It,  equity  will  declare  the  deed  to 
be  a  security  for  money  loaned. 

Id.  (lb.)    60 

8.  The  answer  of  one  defendant  in  equity  is  not 
evidence  In  behalf  of  another  defendant. 

Id.  (lb.)    60 

9.  If,  In  equity,  It  is  admitted  or  proved  that  one  of 
the  documents  In  a  transaction  was  not  Intended 
to  be  what  it  purports.  It  subjects  other  documents 
in  the  same  transaction  to  suspicion. 

Id.  (lb.)    60 

10.  A  fact  tried  and  decided  by  a  court  of  compe- 
tent Jurisdiction,  cannot  be  contested  again  be- 
tween the  same  parties :  and  there  is  no  difference 
in  this  respect  between  a  verdict  and  Judgment  at 
common  law  and  a  decree  of  a  oourt  of  equity. 

Bank  of  the  United  Statu  et  al.  v. 
Beverly  et  al.,  (131)    76 

11.  But  an  answer  in  chancery  setting  up,  as  a  de- 
fense, the  dismission  of  a  former  bill  filed  by  the 
same  complainants,  is  not  sufficient  unless  the 
record  be  exhibited. 

Id.  (lb.)    75 

12.  A  disposition  by  a  testator  of  his  pergonal 

Eroperty  to  purposes  other  than  the  payment  of 
Is  debts,  with  the  assent  of  creditors,  is  in  Itself  a 
charge  on  the  real  estate,  subjecting  It  to  the  pay- 
ment of  the  debts  of  the  estate,  although  no  suoh 
charge  to  created  by  the  words  of  the  will. 

Id.  (lb.)    76 

Id.  Lapse  of  time  Is  no  defense  where  there  is  an 
unexecuted  trust  to  pay  debts  which  have  been  de- 
clared by  a  court  to  be  unpaid  in  point  of  fact. 

Id.  (lb.)    75 

14.  There  must  be  conscience,  good  faith,  and  rea- 
sonable diligence,  to  call  Into  action  the  powers  of  a 
court  of  equity. 

3f  Knight  v.  Taylor,  (161)    66 

16.  In  matters  of  account,  where  they  are  not 
barred  by  the  Act  of  Limitations,  oourts  of  equity 
refuse  to  interfere,  after  a  considerable  lapse  of 
time,  from  considerations  of  pu  bile  policy,  and  from 
the  difficulty  of  doing  entire  Justice,  when  the 
original  transactions  nave  become  obscure  by 
time,  and  the  evidenoe  may  be  lost. 

Id.  (lb.)   86 

16.  A  court  of  equity,  which  never  is  active  in 
relief  against  conscience  or  public  convenience, 
has  always  refused  Its  aid  to  stale  demands,  where 
the  party  has  slept  upon  his  rights  for  a  great 
length  or  time.  Nothing  can  call  forth  this  court 
Into  activity  but  conscience ;  good  faith,  and  rea- 
sonable diligence.  When  these  are  wanting,  the 
oourt  Is  passive  and  does  nothing ;  laohes  and  neg- 
lect are  always  discountenanced;  and •  therefore. 

It  78 


from  the  beginning  of  this  Jurisdiction,  there  was 
always  a  limitation  of  suit  in  this  court. 

Bowman  et  al.  v.  Wathen  et  al„  (Us)  67 

17.  Every  new  right  of  action,  in  equity,  that  ac- 
crues toa  party,  whatever  it  may  be,  must  be  acted 
upon,  at  the  utmost,  within  twenty  years. 

Id.  (lb.)    »7 

18.  And  though  the  claimant  may  have  been  em- 
barrassed by  the  frauds  of  others,  or  distressed.  It  is 
not  sufficient  to  take  the  case  out  of  the  rule. 

Id.  (lb.)   07 

19.  Where  the  complainants  have  long  slept  upon 
their  rights,  this  court  must  remain  passive  and 
can  do  nothing ;  and  this  to  equally  true,  whether 
they  knew  of  an  adverse  possession,  or,  through 
negligence  and  a  failure  to  look  after  their  inter- 
ests, permitted  the  title  of  another  to  grow  into 
full  maturity. 

id.  (»J   07 

20.  Where  a  decree  to  passed  by  the  oourt  below 
against  an  executor,  being  the  defendant  In  a  ohart- 
oery  suit,  and  before  an  appeal  to  prayed  the  execu- 
tor Is  removed  by  a  court  of  competent  Jurisdiction, 
and  an  administrator  de  bonis  non,  with  the  will  an- 
nexed. Is  appointed,  all  further  proceedings,  either 
by  execution  or  appeal,  are  irregular,  until  the 
administrator  be  made  a  party  to  the  suit. 

Taylor  et  at.  v.  Savage,  CM)   IS* 

21.  If  an  execution  be  issued  before  the  proper 
parties  are  thus  made,  it  Is  unauthorized  and  void, 
and  no  right  of  property  will  pass  by  a  sale  under  It. 

Id.  (J»J    IS* 

22.  The  administrator  cannot  obtain  redress  by  ap- 
plication to  this  court,  but  must  first  be  made  t 
party  In  the  court  below.  This  may  be  done  at  the 
Instance  of  either  side. 

Jd.  (lb.)   in 

23.  After  he  to  thus  made  a  party,  he  may  stay  pro- 
ceedings by  giving  bond,  or  the  complainants  nay 
enforce  the  decree,  If  the  bond  be  not  given  in  time. 

Id.  (lb.)    Ut 

24.  It  to  not  clear  that  a  complainant,  who  nasap- 
pealed  from  a  decree  In  his  favor  In  the  hope  of  ob- 
taining a  larger  sum,  can,  pending  the  appeal.  User 
execution  upon  the  decree  of  the  court  below. 

Id.  (IbJ  IS* 

CHANCBRY-2. 

1.  Where  a  party  seeks  relief  which  Is  mainly  ap- 
propriate to  a  cbanoery  Jurisdiction,  in  the  Circuit 
Court  of  the  United  8tates  for  Louisiana,  chancery 
practice  must  be  followed. 

MedoUumv.  Eager,  (Ml   17* 

2.  A  writ  of  error  to  not  the  appropriate  raode 
of  bringing  up  for  review,  a  decree  in  chancery. 
It  should  be  brought  up  by  an  appeal. 

3.  An  appeal  will  lie  only  from  a  final  decree :  and 
not  from  one  dissolving  an  Injunction,  where  the 
bill  itself  Is  not  dismissed. 

Id.  (IbJ  17* 

4.  The  decisions  and  dicta  of  English  Judges,  and 
the  reoent  publication  of  the  Keoord  Oommlsstoo- 
ers  in  England,  examined  as  to  the  jurisdiction  of 
chancery  over  charitable  devises  anterior  to  the 
statute  of  43  Elizabeth. 

Vidalv.  Oirard't  Executor*,  (121)   *•* 

6.  Where  there  are  many  parties  in  a  case  below. 

It  Is  not  necessary  for  them  all  to  join  In  the  appeal 

bond.     It  to  sufficient  if  they  all  appeal  and  the 

bond  beapproved  by  the  oourt. 

Brockett  v.  Broekett,  (OS  2*1 

6.  No  appeal  lies  from  the  refusal  of  the  ooort  be- 
low to  open  a  former  decree. 

Id.  <Ib.l  *»« 

7.  But  If  the  oourt  entertains  a  petition  to  open  t 
decree,  the  time  limited  for  an  appeal  does  not  be- 
gin to  run  until  the  refusal  to  open  it,  the  suae 
term  continuing. 

Id.  (lbj   Ml 

8.  Where  an  appeal  Is  prayed  tn  open  oourt,  on  d- 
tatlon  Is  necessary. 

Id.  (BJ  **1 

9.  A  court  of  equity  will  not  interfere,  when  the 
complainant  has  a  proper  remedy  at  law,  or  where 
the  complainant  claims  a  set-off  of  a  debt  srhlaf 
under  a  distinct  transaction,  unless  there  Is  soeM 
peculiar  equity  calling  for  relief. 

Dade  v.  Inrtn,  (M  *•* 

10.  Nor  will  it  interfere  where  the  set-off  canard  to 
old  and  stale,  with  regard  to  which  the  ooaurtsis- 
ant  has  observed  a  long  silence,  and  where  the  cor- 
rectness of  the  set-off  to  a  matter  of  grave  dost*. 
Id.  (ftJ  *•» 

11.  -  The  principles  laid  down  In  the  oast  of  T*r- 
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lor  et  al.  v.  Savage  (1  Howard,  283),  examined  and 
confirmed. 

Taylor  v.  Scumac,  (386)    313 

13.  The  rights  of  the  parties  as  they  stand  when  a 
decree  is  rendered,  are  to  govern,  and  not  as  they 
stood  at  any  preceding  time. 

Randtl  v.  Brown,  (408)    318 

18.  The  retention  or  property,  after  the  extin- 
guishment of  a  lien,  becomes  a  fraudulent  pos- 
session.   Id.  (lb.)    318 

14.  A  lien  cannot  arise,  where,  from  the  nature 
of  the  contract  between  the  parties,  it  would  be 
inconsistent  with  the  express  terms  or  the  clear 
intent  of  the  oontraot. 

Id.  (lb.)    818 

15.  Hi*  Impossible  to  lay  down  any  general  rule  as 
to  what  constitutes  multifariousness  in  a  bill  in 
equity.  Kvery  case  must  be  governed  by  its  own 
circumstances,  and  the  oourt  must  exercise  a 
sound  discretion. 

Oaina  etvx.  v.  Chew  et  al.,  (619)    403 

16.  A  bill  filed  against  the  executors  of  an  estate 
and  all  those  who  purchased  from  them, to  not.upon 
that  account  alone,  multifarious. 

Id.  (lb.)    403 

IT.  Under  the  Louisiana  law,  the  Court  of  Probate 

has  exclusive  Jurisdiction  In   the  proof  of  wills; 

which  inoludes  those  disposing  of  real  as  well  as 

personal  estate. 

Id.  (lb.)    40* 

18.  In  England,  equity  will  not  set  aside  a  will  for 
fraud  and  imposition,  relief  being  obtainable  in 
other  courts. 

Id.  (lb.)    403 

IB.  Although  by  the  general  law,as  well  as  the  local 
law  of  Louisiana,  a  will  must  be  proved  before  a 
title  can  be  set  up  under  It,  yet  a  court  of  equity 
can  so  far  exercise  Jurisdiction  as  to  compel  defend- 
ants to  answer,  touohlng  a  will  alleged  to  be  spoli- 
ated. And  it  is  a  matter  for  grave  consideration, 
whether  it  cannot  go  farther  and  set  up  the  lost 
will.  Id.  (lb.)    408 

20.  Where  the  heir-at-law  assails  the  validity  of 
the  wul,by  bringing  his  action  against  the  devisee  or 
legatee  woo  sets  up  the  will  as  his  title,  the  district 
courts  of  Louisiana  are  the  proper  tribunals,  and 
the  powers  of  a  oourt  of  chancery  are  necessary. 
In  order  to  discover  frauds  which  are  within  the 
knowledge  of  the  defendants. 

Id.  (lb.)   403 

31.  Express  trusts  are  abolished  in  Louisiana  by 

the  law  of  that  State,  but  that  implied  trust,  which 

is  the  creature  of  equity,  has  not  been  abrogated. 

Id.  (lb.)    403 

23.  The  exercise  of  chancery  Jurisdiction  by  the 
Circuit  Court  of  the  United  8tates,sitting  in  Loui- 
siana, does  not  Introduce  any  new  or  foreign  prin- 
ciple. It  Is  only  a  change  or  the  mode  of  redress- 
ing wrongs  and  protecting  rights. 

Id.  (lb.)    408 

CHANCBBT-8. 

1.  In  cases  of  trust,  where  the  trustee  has  viola- 
ted his  trust  by  an  Illegal  conversion  of  the  trust 
property,  the  cestui  que  trust  has  a  right  to  follow  the 

eropert  y  Into  whosoever  hands  he  may  ilnd  it,  not 
eing  a  bona  fide  purchaser  for  a  valuable  consid- 
eration, without  notice. 

CHioer  v.  PiatU  (838)    688 

2.  Where  a  trustee  has,  in  violation  of  his  trust, 
lnveete  I  the  trust  property  or  its  proceeds  in  any 
other  property,  the  cestut  que  (rust  has  his  option, 
either  In  bold  the  substituted  property  liable  to  the 
original  trust,  or  to  hold  the  trustee  himself  per- 
sonally liable  for  the  breaoh  of  the  trust. 

Id.  (lb.)    688 

3.  Tho  option,  however,  belongs  to  the  cestui  que 
trust  alone  and  Is  for  nls  benefit,  and  not  for  the 
benefit  of  the  trustee. 

Id.  (lb.)    688 

4.  If  the  trustee,  after  such  an  unlawful  conver- 
sion of  the  trust  property,  should  repurchase  it, 
the  cestui  que  trust  may,  at  his  option,  either  hold 
the  original  property  subject  to  the  trust,  or  take 
the  substituted  property  in  which  it  has  been  in- 
vested, in  lieu  thereof.  And  the  trustee,  in  such 
a  case,  has  no  right  to  Insist  that  the  trust  shall, 
upon  the  repurchase,  attach  exclusively  to  the 
original  trust  property. 

Id  (lb.)    633 

5.  Where  the  trust  property  has  been  unlawfully 
Invested,  with  other  funds  of  the  trustee,  In  other 
property,  and  the  latter,  in  the  hands  ef  the  trustee, 
b  chargeable  pro  Canto  to  the  amount  or  value  of 


the  original  trust  property. 
Id. 
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6.  What  constitutes  a  notice  of  a  trust? 

Id.  (lb.)    688 

7.  An  agent,  employed  by  a  trustee  in  the  manage- 
ment of  the  trust  property,  and  who  thereby  ac- 
quires a  knowledge  of  the  trust,  is,  if  he  after- 
wards becomes  possessed  of  the  trust  property, 
bound  by  the  trust.  In  the  same  manner  as  the 
trustee. 

Id.  (lb.)    68* 

8.  Where,  upon  the  face  of  the  title  papers,  the 
purchaser  has  full  means  of  acquiring  oomplete 
knowledge  of  the  title  from  the  references  therein 
made  to  the  origin  and  consideration  thereof,  be 
will  be  deemed  to  have  constructive  notice  there- 
of. Id.  (lb.)    633 

0.  A  oo-proprietor  of  real  property,  derived 
under  the  same  title  as  the  other  proprietors,  is 
presumed  to  have  full  knowledge  of  the  objects 
and  purposes  and  trusts  attached  to  the  original 
purchase,  and  for  which  it  is  then  held  for  their 
common  benefit. 

id.  (lb.)    888 

10.  A  purchaser  by  a  deed  quitclaim,  without  any 
covenant  of  warranty,  is  not  entitled  to  protection 
in  a  oourt  of  equity  as  a  purchaser  for  a  valuable 
consideration,  without  notice;  and  he  takes  only 
what  the  vendor  could  lawfully  convey. 

Id.  (lb.)    683 

11.  A  warranty,  either  lineal  or  collaterlal,  is  no 
bar  to  an  heir  who  does  not  claim  the  property  to 
which  the  warranty  is  attached  by  descent,  but  as 
a  purchaser  thereof. 

Id.  (lb.)    633 

12.  Whether  a  bill  In  equity  is  open  to  the  objec- 
tion of  multifariousness  or  not,  must  be  decided 
upon  all  the  circumstances  of  the  particular  case. 
No  general  rule  can  be  laid  down  upon  the  subject ; 
and  much  must  be  left  to  the  discretion  of  the 
court. 

Id.  (lb.)   683 

18.  The  objection  of  multifariousness  can  be 

taken  by  a  party  to  the  bill  only  by  demurrer,  or 

Rlea,  or  answer,  and  cannot  be  taken  at  the  hear- 
ig  of  the  cause.  But  the  oourt  Itself  may  take 
the  objection  at  any  time— at  the  hearing  or  other- 
wise. Tho  objection  cannot  be  taken  by  a  party  In 
the  appellate  oourt.  . 

Id.  (lb.)   683 

14.  Lapse  of  time  is  no  bar  to  a  subsisting  trust 
in  real  property.  The  bar  does  not  begin  to  run 
until  knowledge  of  some  overt  act  of  an  adverse 
claim  or  right  set  up  by  the  trustee  is  brought 
home  to  the  cestui  que  trust.  The  lapse  of  any 
period  less  than  twenty  years  will  not  bar  the  cestui 
que  trust  of  his  remedy  in  equity,  although  he  may 
nave  been  guilty  of  some  negligence,  where  the 
suit  is  brought  against  his  trustee,  who  is  guilty  of 
the  breach-of  trust,  or  others  claiming  under  him 
with  notice. 

Id.  \  (lb.)    688 

15.  Where  exceptions  are  taken  to  a  master's  re- 
port, it  is  not  necessary  for  the  court  formally  to 
allow  or  disallow  them  on  the  record.  It  will  be 
sufficient.  If  it  appears  from  the  record,  that  all  of 
them  have  been  considered  by  the  court,  and 
allowed  or  disallowed,  and  the  report  reformed  ac- 
cordingly. 

Id.  (884)    688 

16.  Therelsnoprinoipleof  the  common  law  which 
forbids  individuals  from  associating  together  to 
purchase  lands  of  the  United  States  on  Joint  ac- 
count at  a  public  sale. 

Id.  (lb.)    638 

17.  The  Supreme  Court  has  no  power  to  review  its 
decisions,  whether  in  a  case  at  law  or  in  equity.  A 
final  decree  in  chancery  is  as  conclusive  as  a  Judg- 
ment at  law. 

WashinqUm  Bridge  Co.  B.  Stewart,   (418)    658 

18.  In  case  of  controversy,  a  court  of  a  equity  Is 
the  proper  tribunal  to  prevent  an  injurious  act  by  a 
public  officer,  for  whloh  the  law  might  give  no 
adequate  redress,  or  to  avoid  a  multiplicity  of  suits 
or  to  prevent  a  oloud  from  being  cast  over  the 
title. 

Carroll  v.  Saford,  (441)    671 

19.  The  legal  title  to  stock  held  in  corporations 
situated  in  Louisiana,  does  not  pass  under  a  genera] 
assignment  of  property,  until  the  transfer  Is  com- 
pleted In  the  mode  pointed  out  by  the  laws  of 
Louisiana,  regulating  those  corporations. 

Bloc*  v.  Zacharie,  (483)    680 

20.  But  the  equitable  title  will  pass,  if  the  assign- 
ment be  sufficient  to  transfer  it  by  the  laws  of  the 
State  In  whloh  the  assignor  resides,  and  If  the  laws 

i  of  the  State  where  the  corporations  exist  do  not  pro- 
hibit the  assignment  of  equitable  interests  In  stock. 
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Such  an  assignment  will  bind  all  persons  who  have  ! 
notice  of  it. 

Black  v.Zacharic,  (488)    690 

21.  The  laws  of  Louisiana  do  not  prohibit  the  as-  ■ 
eigmentof  equitable  interests  in  the  State  by  real- 
dents  of  other  States. 

Id.  (lb.)    690 

22.  Personal  property  has  no  locality.    The  law  of  ■ 
the  owner's  domicile  is  to  determine  the  validity  of 
the  transfer  or  alienation  thereof,  unless  there  Is  , 
some  positive  or  customary  law  of  the  country 
where  It  is  found,  to  the  contrary. 

Id.  (lb.)    690, 

28.  When  an  issue  is  directed  by  a  court  of  chan-  ' 
eery,  to  be  tried  by  a  court  of  law,  and  In  the  course 
of  the  trial  at  law,  questions  are  raised  and  bills  of 
exceptions  taken,  these  questions  must  be  brought ! 
to  the  notice  and  decision  of  the  Court  of  Chan-  ' 
eery  which  sends  the  issue. 

Brockettv.  Brockett,  (OBI)    786 

24.  If  this  Is  not  done,  the  objections  cannot  be 
taken  in  an  appellate  court  of  chancery. 

Id.  (lb.)    786 

28.  If  tbeChfinoery  Court  below  refers  matters  of 
account  to  a  master,  his  report  cannot  be  objected 
to  in  the  appellate  court,  unless  exceptions  to  it 
have  been  filed  In  the  court  below  in  the  manner 
pointed  out  In  the  seventy-third  chancery  rule  of 
this  court. 

Id.  (lb.)    786 

28.  A  defendant  In  ejectment  oaunot  protect 
himself  by  setting  up  the  record  In  a  prior  chan- 
cers suit  between  the  same  parties,  by  which  the 
plaintiff  fn  the  ejectment  bad  been  ordered  to  con- 
vey all  his  title  to  the  defendant  in  the  ejectment, 
but  In  consequence  of  the  party  being  beyond  the 
Jurisdiction  of  the  court,  no  such  conveyance  bad 
been  made. 

.Lessee  of  Rickey  v.  Stewart,  (780)    814 

27.  And  this  Is  so,  although  the  Court  of  Chancery, 
In  following  up  its  decree,  had  legally  Issued  a 
habere  facia*  possessionem,  and  put  the  defendant 
In  ejectment  in  possession  of  the  land. 

Id,  (lb.)    814 

28.  An  equitable  title  Is  no  defense  In  a  suit  brought 
by  the  United  States,  to  recover  possession  of  land. 
An  imperCput  title  derived  from  .Spain,  before  the 
cession,  cannot  be  supported  against  a  party  claim- 
ing under  a  grant  from  the  United  States. 

United  States  v.  King  etaL,  (778)    894 

CHANCBBY— 4. 

1.  The  holder  of  a  register's  certificate  of  the  pur- 
chase of  a  lot  In  the  town  of  Dubuque,  lawfully 
acquired,  and  issued  by  the  register  under  the  two 
acts  of  2d  July,  1888,  and  Sid  March,  1887,  has  such 
an  equitable  estate  in  the  lot,  before  the  issuing  of 
a  patent,  as  will  subject  the  lot  to  sale  under  exe- 
cution under  the  statute  of  Iowa. 

Leviv.  Thompson,  (17)    8B6 

2.  The  doctrine  established  in  the  case  of  Carroll 
v.  Safford  (8  Howard,  441),  reviewed  and  oonflrmed. 

Id.  (lb.)    866 

3.  A  policy  of  Insurance  contained  a  stipulation, 
that  If  the  Insured  then  had,  or  thereafter  should 
have,  any  other  insurance  upon  the  same  property, 
notice  thereof  should  be  given  to  the  company, 
and  the  same  indorsed  upon  the  policy,  or  other- 
wise acknowledged  by  the  company  In  writing.  In 
default  of  which  the  policy  should  cease. 

Carpenter  v.  Providence  Washing- 
ton Insurance  Company,  (185)    931 

4.  A  bill  was  filed  in  equity  by  the  Insured, alleging 
that  notice  was  given  to  the  Insurance  company, 
and  praying  that  the  company  might  be  compelled 
to  indorse  the  notice  upon  the  policy,  or  otherwise 
acknowledge  the  same  In  writing. 

Id.  (lb.)    931 

5.  When  the  answer  of  the  company,  sworn  to  by 
the  then  president,  denies  the  reception  of  the 
notice,  to  the  best  of  his  knowledge  and  belief,  the 
question  becomes  one  of  fact  and  of  law ;  of  fact, 
whether  the  evidence  offered  by  the  complainant 
Is  sufficient  to  sustain  the  allegation ;  and  of  law, 
whether,  if  so,  this  court  can  compel  the  company 
to  acknowledge  It. 

Id.  (lb.)    931 

8.  The  answer  being  responsive  to  the  bill,  and 
denying  the  allegation,  under  oath,  the  general 
rule  Is,  that  the  allegation  must  be  proved,  not  only 
by  the  testimony  of  one  witness,  but  by  some  ad- 
ditional evidence. 

Id.  (lb.)    931 

7.  Several  qualifications  and  limitations  of  this 
rule  examined. 

Id.  (lb.)    931 
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8.  The  circumstances  of  this  case  are  such  that  the 
general  rule  applies. 

Id.  (lb.)   Ml 

0.  Two  witnesses  are  produced  bytheoompktlDant 

to  prove  the  notice,  but  neither  of  them  sweat* 

positively  to  It;  and  the  circumstances  of  the  caw 

do  not  strengthen  their  testimony. 

Id.  (lb.)   Ml 

10.  The  rules  by  which  parties  are  sometime*  alias- 
ed to  introduce  parol  evidence  with  reference  tot 
written  contract  do  not  apply  to  this  case,  where 
the  parol  proof  is  offered  by  the  complainant,  seek- 
ing to  show  a  fact  which,  if  true,  would  establish 
a  breach  of  duty  In  the  defendants,  happening 
after  the  original  contract  was  made. 

Id.  (lb.)  931 

11.  The  question  of  law  which  would  ariw  If  the 
notice  were  sufficiently  proved  by  the  complainant 
need  not  be  decided  In  this  case- 
Id.  (lb.)   Ml 

12.  Although  a  circuit  court,  sitting  as  a  court  of 
law,  may  direct  credits  to  be  given  on  a  judgment 
In  favor  of  the  United  States,  and  consequently 
examine  the  grounds  on  which  such  an  entry  U 
claimed,  and  may  direct  the  execution  to  be  stayed 
until  such  an  Investigation  shall  be  made,  yet  It 
cannot  entertain  a  bin,  on  the  equity  aide,  praying 
that  the  United  States  may  be  perpetually  enjoined 
from  proceeding  upon  such  judgment. 

United  States  v.McLemore,  (288)   977 

18.  A  bill  In  chancery,  which  recites  that  the  com- 
plainants had  recovered  a  judgment  at  law  is  a 
court  of  the  United  States,  upon  which  an  execu- 
tion had  Issued  and  been  levied  upon  certain  prop- 
erty by  the  marshal ;  that  another  person,  rmiminf 
to  hold  the  property,  levied  upon  by  virtue  of  some 
fraudulent  deed  of  trust,  baa  obtained  a  proem 
from  a  State  court,  by  which  the  sheriff  had  taken 
the  property  out  of  the  hands  of  the  marshal:  sad 
praying  that  the  property  might  be  sold,  cannot  be 
sustained. 

Knox  et  at  v.  Smith,  (298)   MS 

14.  If  the  object  had  been  to  set  aside  the  deed  of 
trust  as  fraudulent,  the  fraud,  with  the  facts  con- 
nected with  It,  should  have  been  alleged  in  the  MIL 
Id.  lib.)  Ml 

18.  Thene. exists  a  plain  remedy  at  law.  TV 
marshal  might  have  brought  trespass  against  the 
sheriff,  or  applied  to  the  court  of  the  United  btatet 
for  an  attachment. 

Id.  (lb.)  MS 

18.  No  relief  can  be  given  by  a  court  of  equity, 
unless  the  complainant,  by  nis  allegations  and 
proof,  has  shown  that  he  is  entitled  to  relief. 

Id.  (lb.)   MS 

17.  A  person  cannot  legally  purchase  on  his  own 
account  that  which  bis  duty  or  trust  require*  him 
to  sell  on  account  of  another,  nor  purchase  on  ac- 
count of  another  that  which  he  sells  on  his  own 
account.  Heisnotallowedtounltethetwooppoatte 
characters  of  buyer  and  seller. 

.Vtenoud  UaLv.  Qtrod  et  aL  (803)    1414 

18.  A  purchase,  per  intcrpositam  permmam,  by  t 
trustee  or  agent,  of  the  particular  property  of 
which  he  has  the  sale,  or  in  which  he  represents 
another,  whether  he  has  an  interest  in  it  or  not, 
carries  fraud  on  the  face  of  It. 

Id.  (lb.)    1816 

19.  This  rule  applies  to  a  purchase  by  executor*, 
at  open  sale,  although  they  were  empowered  by 
the  will  to  sell  the  estate  of  their  testator  for  the 
benefit  of  heirs  and  legatees,  a  part  of  which  heir* 
and  legatees  they  themselves  were. 

Id.  (lb)    1676 

20.  A  purchase  so  made  by  executors  will  be  art 
aside. 

Id.  .  (lb.)   1074 

21.  The  decisions  of  the  courts  of  several  States, 
upon  this  subject,  examined  and  remarked  upon. 

Id.  (lb.)    W74 

22.  Relaxations  of  this  rule  of  the  clTil  law.wUcfc 
were  made  In  some  countries  of  Europe,  were  not 
adopted  by  the  Spanish  law,  and  of  course  never 
reached  Louisiana.  Nor  were  those  rehuatloos 
carried  so  far  as  to  allow  a  testamentary  or  dative 
executor  to  buy  the  property  which  he  was  ap- 
pointed to  administer. 

Id.  (lb.)   1074 

28.  The  maxims  and  qualifications  of  the  dru 
law,  upon  this  point,  examined. 

Id.  a»J   »•** 

24.  Although    courts  of  equity  generally  adopt 

the  statutes  of  limitation,  yet.  hi  a  case  of  actual 

fraud,  they  will  grant  relief  within  the  Ufctnseaf 

either  of """ "■ '  ~*      ■"' "~* 

or 


icr  of  the  parties  upon  whom  the  fraud  to  proved, 
within    thirty   years   after   it   has   been  dls- 

Howakd  1.  2.  ».  *. 
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covered  or  become  known  to  the  party  whose  rights 
are  affected  by  it. 

id.  (lb.)    1076 

85.  Within  what  time  a  constructive  trust  will  be 
barred  must  depend  upon  the  circumstances  of  the 
case,  and  these  are  always  examinable. 

id.  (iJ>.)    1076 

28.  Acquittances  given  to  an  executor,  without  a 
full  knowledge  of  all  the  circumstances,  where  such 
information  bad  been  withheld  by  the  executor, 
and  menaces  and  promises  thrown  out  to  prevent 
inquiry,  are  not  binding. 

Id.  (lb.)    1076 

CHANCERY  COURT  OF  MARYLAND— 2. 
See  Maryland  and  Jurisdiction. 

CHEROKEE  INDIANS— 2. 
The  tract  of  country  lying  on  the  west  of  the 
Tennessee  River  was  not.  in  1779,  the  country  of 
the  Cherokee  Indians,  and  was  of  course  subject  to 
be  taken  up  as  a  part  of  the  waste  and  unappro- 
priated lands  of  Virginia. 

Porter  Hdd'»  RrV»  r.  Clark.  (76)    185 

CHRISTIAN  RELIGION-2. 
The  exclusion  of  all  ecclesiastics  from  holding 
or  exercising  any  station  or  duty  in  a  oollege^or 
the  limitation  of  the  instruction  to  be  given  to  the 
scholars,  to  pure  morality,  are  not  so  derogatory 
to  the  Christian  religion  as  to  make  a  devise  void 
for  the  foundation  of  the  college. 

Ytdal  v.  Qlrard'»  ExtetUnrx,  (127)    805 

COMMERCIAL  LAW— 1. 

1.  A  letter  of  guaranty,  written  in  the  United 
States,  and  addressed  to  a  house  in  England,  must 
be  construed  according  to  the  laws  of  that  country. 

Bell  and  Grant  v.  Bruen,  (160)    80 

2.  Extrinsic  evidence  may  be  used  to  asoortaio  the 
true  import  of  such  an  agreement,  and  its  con- 
struction Is  matter  of  law  for  the  oourt. 

■    7d.  (In.)    80 

3.  In  bonds,  with  conditions  for  the  performance 
of  duties,  preceded  by  recitals,  the  undertaking,  al- 
though general  In  its  terms,  is  limited  by  the  re- 
cital. 

id.  (lb.)    80 

4.  But  commercial  letters  are  not  to  be  construed 
upon  the  same  principles  as  bonds,  but  ought  to  re- 
ceive a  fair  and  reasonable  Interpretation  aooordlng 
to  the  true  Import  of  the  terms,  to  what  is  fairly  to 
be  presumed  to  have  been  the  understanding  of  the 
parties:  aud  the  presumption  is  to  be  ascertained 
from  the  facts  aud  circumstances  accompanying 
the  entire  transaction. 

Id.  (Jo.)    80 

5.  Whore  there  have  been,  for  several  years,  mu- 
tual and  extensive  dealings  between  two  banks,  and 
an  account  current  kept  between  them,  in  which 
they  mutually  credited  each  other  with  the  proceeds 
of  all  paper  remitted  for  collection,  when  received, 
and  charged  all  costs  of  protests,  postage,  &c;  ac- 
counts regularly  transmitted  from  the  one  to  the 
other  and  settled  upon  these  principles;  and  upon 
the  face  of  the  paper  transmitted,  it  always  ap- 
peared to  be  the  property  of  the  respective  banks, 
and  to  be  remitted  by  each  of  them  npon  its  own 
account ;  there  is  a  lien  for  a  general  balance  of  ac- 
count upon  the  paper  thus  transmitted,  no  matter 
who  may  be  its  real  owner. 

Bank  of  the  Metropolis  v.  the  New  En- 
gland Bank.  (234)    115 

COMMERCIAL  LAW-2. 

See  Bills  of  Exchange  and  Promissory  notes,  Pira- 
cy and  Piratical  Acts,  Bankruptcy,  Guarantee, 
Partnership. 

COMMERCIAL  LAW-8. 

1.  Every  subsequent  security,  given  for  a  loan 
originally  usurious,  however  remote  or  often  re- 
newed is  void. 

Walker  v.  Bank  nf  Washington,  (62)    40* 

2.  Where  there  was  an  application  to  a  bank  for  a 
discount  upon  a  note,  to  be  secured  collaterally, 
and  the  party  applying  drew  checks  upon  the  bank, 
which  were  paid  before  the  note  was  actually  dis- 
counted ;  and  the  bank  treated  the  note,  when  dis- 
counted, as  having  been  so  on  the  day  of  its  date, 
instead  of  a  subsequent  day  on  which  Its  proceeds 
were  carried  to  the  credit  of  the  party,  it  was  held 
not  to  be  usury. 

Id.  (Ih.)    404 

3.  The  oourt  below  was  right  in  refusing  an  Instruo- 

HOWARD  1,  2,  3,  4. 


Uon  to  the  jury  that,  upon  such  evidence,  they 
might  presume  usury  as  a  fact. 

Id.  (lb.)    404 

4.  In  cases  of  a  written  contract,  the  question  of 
usury  is  exclusively  for  the  decision  of  the  court. 

Id.  •  (lb.)    404 

5.  This  oourt  adheres  to  the  rule  laid  down  in  Wal- 
ton v.  Shelly  (1 T.  H.,  296),  sustained  as  it  has  been  by 
the  decisions  of  this  oourt  in  The  Bunk  of  the  Unit- 
ed States  v.  Dunn  (6  Peters,  87);  The  Bank  of  the 
Metropolis  v.  Jones  (8  Peters,  12);  and  Scott  v.  Lloyd, 
viz.,  that  a  party  to  a  negotiable  paper,  having  given 
It  value  and  currency  by  the  sanction  of  bis  name, 
shall  not  afterwards  invalidate  it  by  showing,  upon 
bis  own  testimony,  that  the  consideration  on  which 
it  was  executed  was  illegal.  ■ 

Henderson  v.  Anderson,  (73)    400 

6.  When  a  creditor,  residing  in  Louisiana,  drew 
bills  of  exchange  upon  his  debtor,  residing  in  South 
Carolina,  which  bills  were  negotiated  to  a  third  per- 
son and  accepted  by  the  drawee,  the  creditor  had 
no  right  To  lay  an  attachment  upon  the  property  of 
the  debtor,  until  the  bills  had  become  due,  wore 
dishonored,  and  taken  up  by  the  drawer. 

Bloc*  o.  Zaeharie,  (483)    600 

7.  By  the  drawing  of  the  bills  a  new  credit  was  ex- 
tended to  the  debtor  for  the  time  to  which  tliev 
ran.         Id.  (lb.)    600 

8.  The  lawsof  Louislana,allowlng  attachments  for 
debts  not  yet  due,  relate  only  to  absconding  debt- 
ors, and  do  not  embrace  a  case  like  the  above. 

Id.  ■     (lb.)    600 

9.  The  legal  title  to  stock  held  in  corporation 
situated  In  Louisiana,  does  not  pass  under  a  gener- 
al assignment  of  property,  until  the  transfer  is  oom- 

Eleted  in  the  mode  pointed  out  by  the  laws  of 
ouisiana  regulating  those  corporations. 

Id.  (lb.)    600 

10.  But  the  equitable  title  will  pass,  if  the  assign- 
ment be  sufficient  to  transfer  it  by  the  lawn  of 
the  State  In  which  the  assignor  resides,  and  if  the 
laws  of  the  State  where  the  corporations  exist  do 
not  prohibit  the  assignment  of  equitable  Interests 
in  stock.  Such  assignment  will  bind  all  persons 
who  have  notice  of  it. 

Id.  (lb.)    600 

11.  The  laws  of  Louisiana  do  not  prohibit  the  as- 
signment of  equitable  interests  in  the  State,  by 
residents  of  other  States. 

Id.  (lb.)    600 

12.  Personal  property  has  no  locality.  The  law  or 
the  owner's  domicil  is  to  determine  the  validity  of 
the  transfer  or  alienation  thereof,  unless  there  Is 
some  positive  or  customary  law  of  the  country 
where  it  is  found,  to  the  contrary. 

id.  (ib.)    600 

13.  Where  a  general  objection  is  made.In  the  court 
below,  to  the  reception  of  testimony,  without 
stating  the  grounds  of  the  objection,  this  oourt 
considers  it  as  vague  and  nugatory  ;  nor  ought  it 
to  have  been  tolerated  in  the  oourt  below. 

Camden  v.  Doremua,  (515)    705 

14.  Where,  at  the  time  of  the  indorsement  and 
transfer  of  a  negotiable  note,  an  agreement  was 
made  that  the  holdershouldsend  It  for  collection  to 
the  bank  at  which  it  was,  on  Its  face,  made  payable, 
and  in  tbe  event  of  Its  not  being  paid  at  maturity, 
should  use  reasonable  and  due  diligence  to  oolleot 
it  from  the  drawer  and  prior  indorsers,  before 
resorting  to  the  last  Indorser,  the  holder  Is  bound 
to  conditions  beyond  those  which  are  Implied  In 
the  ordinary  transferand  receipt  of  commercial  In- 
struments. 

Id.  (Ib.)    705 

15.  Evidenoe  of  the  general  custom  of  banks  to 
give  previous  notice  to  the  payer  of  the  time  when 
notes  will  fall  due.  was  properly  rejected,  unless 
the  witness  could  testify  as  to  the  practice  of  tbe 
particular  bank  at  which  the  note  was  made  pny- 
able.         Id.  (lb.)    705 

16.  A  presentment  and  demand  of  payment  of  the 
note,  at  maturity,  within  banking  hours,  at  the 
bank  where  the  note  was  made  payable, was  a  suffi- 
cient com  pllance  with  tbe  contract  to  send  it  to  the 
bank  for  collection. 

Id.  (Ib.)    705 

17.  The  record  of  a  suit  brought  by  the  holder 
against  the  maker  and  prior  indorsers  was  proper 
evidenoe  of  reasonable  and  due  diligence  to  collect 
the  amount  of  the  note  from  them  ;  and  It  was  a 
proper  instruction,  that  if  the  jury  believed  that 
the  prior  Indorsers  had  left  the  State  and  were  In- 
solvent, the  holder  of  the  note  was  not  bound  to 
send  executions  to  the  counties  where  these  in- 
dorsers resided  at  tbe  institution  of  the  suit. 

Id.  (io.)    705 
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18.  The  diligent  and  honest  prosecution  of  a  suit 
to  Judgment  with  a  return  of  nulla  bona.has  always 
been  regarded  as  one  of  the  extreme  tests  of  due 
diligence. 

Camden  v  Doremus,  (SIS)    705 

19.  And  the  ascertaiirment.upon  correct  and  suffi- 
cient proofs,  of  entire  and  notorious  Insolvency,  Is 
recognized  by  the  law  as  answering  the  demand  of 
due  diligence,  and  as  dispensing  with  the  more  dil- 
atory evidence  of  a  suit. 

Id.  (lb.)    705 

20.  If  the  holder  cannot  obtain  a  Judgment  against 
the  maker  for  the  whole  amount  of  tbe  note,  in 
consequence  of  the  allowance  of  a  set-off  as  between 
the  maker  and  one  of  the  prior  lndorsers,  this  is  no 
bar  to  a  full  recovery  against  the  last  indorser,  pro- 
vided the  bolder  has  been  guilty  of  no  negligence. 

Id.  (lb.)    705 

21.  Whenever,  by  express  agreement  of  the  par- 
ties, a  sub-agent  is  to  be  employed  by  an  agent  to 
receive  money  for  tbe  principal;  or  where  an 
authority  to  do  so  may  fairly  be  implied  irom  the 
usual  course  of  trade,  or  the  nature  of  the  transac- 
tion ;  tbe  principal  may  treat  tbe  sub-agent  as  bis 
agent,  and  when  be  has  received  tbe  money,  may 
recover  it  in  an  action  for  money  had  and  re- 

W0»cm  A  Co.  v.  Smith,  (703)    8*0 

22.  If,  in  such  a  case,  the  sub-agent  has  made  no 
advances  and  given  no  new  credit  to  the  agent  on 
account  of  the  remittance  of  tbe  bill,  the  sub-agent 
cannot  protect  himself  against  such  an  action  by 
passing  the  amount  of  the  bill  to  tbe  general  cred- 
it of  the  agent,  although  tbe  agent  may  be  bis 
debtor. 

M.  (lb.)    880 

COMMERCIAL   LAW-4. 

1.  U  nder  the  statutes  of  Mississippi,  providing  for 
the  admission  of  the  evidence  of  a  notary  public 
with  regard  to  a  protested  note,  directing  the  form 
of  proceeding  which  the  notary  shall  pursue,  and 
providing  further  that  Justices  of  the  peace  may.  In 
certain  cases,  perform  the  duties  of  notaries  public 
it  was  proper  to  read  in  evidence  the  original  paper 
of  the  acting  notary,  although  the  record  was  made 
out  at  a  time  subsequent  to  that  when  the  protest 
was  actually  made. 

Brandon  v.  Lnfttu,  (127)    905 

2.  By  the  law  merchant,  when  a  demand  of  pay- 
ment Is  made  upon  the  drawee  of  a  foreign  bill  of 
exchange,  the  bill  itself  must  be  exhibited. 

Mumm  v.  Lake,  (282)    967 

3.  Neither  the  statutes  of  Louisiana,  nor  the  de- 
cisions of  the  courts  of  thai  State,  have  changed 
the  law  in  this  respect. 

id.  (lb.)    967 

4.  The  statutes  and  decisions  examined. 

Id.  (lb.)    967 

5.  If,  therefore,  the  notarial  protest  does  not  set 
forth  the  fact  that  tbe  bill  was  presented  to  the 
drawee,  it  cannot  be  read  in  evidence  to  the  Jury. 

Id.  (lb.)    967 

6.  Even  if  the  laws  of  Louisiana,  where  the 
drawee  resided,  had  made  this  change  in  the  law 
merchant.  It  would  not  affect  the  contract  in  the 
present  case,  which  is  a  suit  against  an  indorser 
residing  in  Mississippi,  where  the  contract  between 
him  ana  all  subsequent  indorsees  was  made,  and 
where  the  law  merchant  has  not  been  changed. 

Id.  (lb.)    967 

7.  In  an  action  brought  by  the  indorsee  against 
the  indorser  of  a  promissory  note,  which  bad  been 
deposited  in  a  bank  for  collection,  the  notary  pub- 
lic who  made  the  protest  is  a  competent  witness, 
although  he  has  given  bond  to  tbe  bank  for  the 
faithful  performance  of  his  duty. 

Cnoktndorfer  v.  Preiton,  (81T)    992 

8.  He  is  also  competent  to  testify  as  to  his  usual 
practice. 

Id.  (lb.)    90S 

9.  The  oases  reported  in  9  Wheaton,  S82, 11  Wheat- 
on,  480,  and  1  Peters,  26,  reviewed. 

Id.  (lb.)    992 

10.  At  the  time  when  these  decisions  were  made, 
it  was  the  usage  In  the  city  of  Washington  to 
allow  four  days  of  grace  upon  notes  discounted  by 
banks,  and  also  upon  notes  merely  deposited  for 
collection. 

Id.  (lb.)    992 

11.  But  since  then  the  usage  has  been  changed  as 
to  notes  deposited  for  collection,  and  been  made 
to  conform  to  tbe  general  law  merchant,  which 
allows  only  three  days  of  grace. 

Id.  (lb.)    99* 

12.  Although  evidence  is  not  admissible  to  show 
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that  usage  was  in  fact  different  from  that  which  it 

was  established  to  be  by  Judicial  decisions,  vet  it 

may  be  Shown  that  It  was  subsequently  changed. 

Id.  (H>.)   SSt 

13.  In  the  case  of  a  protested  note.  It  is  not  neces- 
sary for  tbe  bolder  himself  to  give  notice  to  the 
indorser,  but  a  notary  or  any  other  agent  may  do  It. 

HarriMV.  Robtivttm,  (3Mi    100* 

14.  The  object  of  the  rule  which  requires  the 
notice  to  come  from  the  holder  is  to  enable  him,  u 
tbe  only  proper  party,  either  to  fix  or  waive  tbe 
liability  of  lndorsers. 

Id.  (lb.)   1000 

15.  Where  a  note  was  handed  to  a  notary  for  pro- 
test by  a  bank,  and  It  did  not  appear  whether  the 
bank  or  the  last  Indorser  was  the  real  holder  of  the 
note,  and  the  notary  made  inquiries  from  tbe 
cashier  and  others  not  unlikely  to  know,  respect- 
ing tbe  residence  of  the  prior  lndorsers,  and  thro 
sent  notices  according  to  the  information  thus  re- 
ceived, it  was  sufficient  to  bind  such  prior  indors- 
ers.  Id.  (lb.)    1000- 

18.  If  the  last  indorser  was  the  holder,  the  cashier 
of  the  bank  was  his  agent  for  collecting  the  note, 
and  the  evidence  showed  that  in  fact  the  last  in- 
dorser knew  nothing  more  than  tbe  cashier. 

Id.  (lb.)   1600- 

K.  Tbe  cases  on  this  subject  examined. 

Id.  (lb.)   100* 

18.  Tbe  facta  being  found  by  a  Jury,  the  ques- 
tion, whether  or  not  due  diligence  was  used,  is  one 
of  law  for  the  court. 

Id.  (lb.)    100* 

19.  If  due  diligence  Is  used  in  sending  tbe  notice 
to  the  Indorser,  it  is  immaterial  whether  it  is  re- 
ceived or  not. 

Id.    •  (lb.)    l«t» 

20.  Tbe  statutes  of  Alabama  require  tbe  negoti- 
ability and  character  of  bills  of  exchange,  foreign 
and  inland,  and  promissory  notes,  payable  in  bank, 
to  be  governed  by  the  general  commercial  law. 

Smyth  v.  Strader  U  aL,  (404)    1011 

21.  If  a  partner  draws  notes  In  the  name  of  tbe 
firm,  payable  to  himself,  and  then  Indorses  them  to 
a  third  party  for  a  personal  and  not  a  partnership 
consideration,  the  first  indorsee  cannot  maintain 
an  action  upon  tbem  against  the  firm,  if  be  knew 
that  the  notes  were  antedated. 

Id.  (lb.)    1031 

22.  But  If  the  first  Indorsee  passes  them  away  to 
a  second  indorsee  before  the  maturity  of  the  notes, 
in  the  due  course  of  business,  and  the  second  In- 
dorsee has  no  knowledge  of  the  circumstances  of 
their  execution  and  first  indorsement,  he  may  be 
entitled  to  recover  against  the  firm,  although  the 
partner  who  drew  the  notes  committed  a  fraud  by 
antedating  them. 

Id.  (lb.)    1M1 

28.  But  if  the  second  indorsee  received  tbe  notes 
after  their  maturity,  or  out  of  the  ordinary  coume 
of  business,  or  under  circumstances  wbioh  author- 
ize an  inference  that  he  had  knowledge  of  tbe 
fraud  in  their  execution  or  first  Indorsement,  he 
cannot  recover. 

Id.  (lb.)    !0»I 

24.  Tbese  things  are  matters  of  evidence  for  the 
Jury. 

Id.  (lb.)    ION 

25.  Evidence  Is  admissible  to  show,  that,  in  as  ac- 
count current  between  the  first  and  second  indor- 
see, no  credit  was  given  in  it  for  the  notes  when 
they  were  passed  from  tbe  first  to  the  second  in- 
dorsee. 

Id.  (flu    10S1 

26.  So,  evidence  of  drawing  and  redrawing  be- 
tween tbe  first  and  second  indorsee,  alluded  to  la 
the  account  current,  is  admissible. 

Id.  (lb.)    10*1 

27.  The  testimony  of  one  of  the  partners,  offered 
for  the  purpose  of  proving  the  fraud  committed  bf 
the  drawer  of  the  notes.  Is  not  admissible.  Tow 
court  again  recognizes  tbe  rule  upon  this  subject 
established  in  the  case  of  Henderson  v.  Anderson 
(3  Howard,  78). 

Id.  (lb.)    I«*l 

28.  Tbe  partner  offered  as  a  witness,  was  a  parly 
upon  the  record,  and  thus,  also,  disqualified. 

Id.  (Ib.i   I0J1 

COMPROMISE  ACT-3. 

1.  Tbe  Act  of  Congress  of  March  2d, 1838.  common- 
ly called  tbe  Compromise  Act.did  not.  prospectrtc- 
ly,  repeal  all  duties  upon  imports  after  the  30th  tif 
June,  1842. 

Aldridge  tl  at.  v.  William*,  9)   **• 

2.  Repealing  only  such  parts  of  previous  acta  ai 
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were  inconsistent  with  itself.  It  left  In  force,  after 
the  30th  of  June,  1842,  the  same  duties  which  were 
levied  on  the  1st  of  June,  1812. 

Id.  (Jh.)    469 

8.  Duties  were  directed,  by  the  Act  of  1833,  to  be 
levied  according  to  a  home  valuation, "  under  such 
regulations  as  may  be  prescribed  by  law."  This 
phrase  embraces  all  regulations  lawfully  existing 
at  the  time  the  home  valuation  went  Into  opera- 
tion, whether  made  befbre  or  after  the  passage  of 
the  Act  of  1833. 

Id.  (lb.)    469 

4.  And  the  regulations  established  In  the  7th  and 
8th  sections  of  the  Act  of  1832  are  sufficient  for  the 
oorrect  performance  of  the  duty. 

id.  <H>.)    469 

6.  The  regulations  perscribed  by  the  Secretary  of 
the  Treasury,  under  a  power  given  to  him  by  the 
Mb  section  or  the  Act  of  1882,  are  also  "  regulations 
prescribed  by  law." 

Id.  (lb.)    469 

CONFLICT  OF  LAW8-4. 

1.  Whore  a  person  domiciled  in  England  died, 
leaving  property  both  In  England  and  Pennsyl- 
vania, and  the  exeoutor  took  out  letters  testament- 
ary I"  both  countries,  in  a  suit  In  England  against 
the  executoi  by  the  administrator  of  a  deceased 
claimant,  the  parties  were  restricted  In  the  limits 
of  the  country  to  wbioh  their  letters  extended. 

Atpdenv.  Nixon,  (467)    1659 

3.  The  executor  could  not  rightfully  transmit  the 
Pennsylvania  assets  to  be  distributed  by  a  foreign 
Jurisdiction. 

Id.  (Jo.)    16S9 

3.  So,  the  administrator  of  the  deceased  claimant, 
acting  under  letters  granted  In  England,  only  rep- 
resented the  Intestate  to  the  extent  of  these  En- 
glish letters,  and  could  not  be  known  as  a  repre- 
sentative in  Pennsylvania. 

Id.  (lb.)    1089 

4.  Two  suits,  therefore,  one  in  England,  between 
the  executor  and  the  administrator  of  a  deceased 
claimant,  acting  under  English  letters,  and  the 
other  in  Pennsylvania,  between  the  executor  and 
another  administrator  of  the  claimant,  acting  un- 
der Pennsylvania  letters,  are  suits  between  differ- 
ent parties.  And  neither  the  decree  nor  proceedings 
in  the  English  suit  are  competent  evidence  In  the 
American  suit.  The  property  In  controversy  is  dif- 
ferent in  the  two  suits. 

Id.  (lb.)    1059 

5.  A  Judgment  or  decree  set  up  as  a  bar  by  plea, 
or  relied  on  as  evidence  by  way  of  estoppel,  to  be 
conclusive,  must  have  been  made, 

1.  By  a  court  of  competent  jurisdiction,  upon  the 
same  subject  matter. 

2.  Between  the  same  parties. 
8.  For  the  same  purpose. 

«.  <  )n  either  ground,  the  evidence  In  the  English 
suit  is  Incompetent  to  prove  anything  with  regard 
to  the  Pennsylvania  assets. 

Id.  (Ih.)    1069 

7.  Although,  in  cases  peculiarly  circumstanced, 
one  Jurisdiction  administering  assets  may,  as  mat- 
ter of  comity,  transmit  them  to  a  foreign  Jurisdic- 
tion, yet  they  cannot  be  sent  to  England  where  a 
suit  Is  pending  in  this  country  for  the  American 
assets.  A  decree  of  the  High  Court  of  Chancery  in 
England,  purporting  to  distribute  assets  so  situ- 
ated, would  be  treated  as  void  for  want  of  Jurisdic- 
tion. 

Id.  (lb.)    1069 

8.  The  Circuit  Court  of  the  United  States,  sitting 
in  Pennsylvania,  is  bound  by  the  same  rules  which 
govern  the  local  tribunals  of  the  State,  and  would 
require  a  devisee  to  give  security  to  refund  in  case 
a  debt  should  afterwards  be  proved  against  the  tes- 
tator. Other  provisions  of  the  laws  of  that  State 
would  also  embarrass  a  court  in  exercising  the 
comity  referred  to. 

Id.  (lb.)    1059 

9.  Under  the  Influence  of  similar  laws,  the  courts 
of  the  several  states  have  been  so  much  restrained 
as  to  render  the  exercise  of  comity  among  each 
other  little  more  than  a  barren  theory.  More  could 
not  be  required  between  the  courts  of  this  country 
and  England. 

Id.  (lb.)    1059 

10.  There  having  been  no  evidence  Introduced  In 
the  English  suit  to  establish  the  heirship  of  the 
claimant,  the  decision  of  the  court  there,  dismiss- 
ing: the  bill.  Is  not  conclusive  as  to  the  title.  What 
effect  those  proceedings  ought  to  have  in  this 
country,  this  court  will  not  now  decide.    It  only 
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decides  that  the  evidence  In  support  of  the  title  is 
not  barred  in  the  Circuit  Court  of  Pennsylvania. 

Id.  (lb.)    1059 

11.  The  judgment  of  a  foreign  court  upon  a  ques- 
tion of  title  cannot  preclude  a  claimant  from  intro- 
ducing evidence  in  a  second  suit,  in  another  coun- 
try, for  other  property.  Such  a  proposition  is  not 
recognized  either  by  the  Jurisprudence  of  the 
United  States  or  of  Great  Britain ;  nor  Is  the  opin- 
ion of  this  court  in  conflict  with  the  established 
comity  of  nations. 

Id.  (lb.)    1059 

CONSTITUTIONAL  LAW-1. 

1.  A  person  in  custody  under  a  capiat  ad  satlr- 
faciendum,  issued  under  the  authority  of  the  Cir- 
cuit Court  of  the  United  States,  cannot  legally  be 
discharged  from  Imprisonment  by  a  State  officer, 
acting  under  a  State  insolvent  law. 

Duncan  v.  Dant  et  at.,  (801)    189 

2.  A  State  law,  passed  subsequently  to  the  execu- 
tion of  a  mortgage,  which  declares  that  the  equita- 
ble estate  of  the  mortgageor  shall  not  be  extinguish- 
ed for  twelve  months  after  a  sale,  under  a  decree  in 
chancery,  and  which  prevents  any  sale,  unless  two 
thirds  of  the  amountat  which  the  property  has  been 
valved  by  appraisers  shall  be  bid  therefor,  is  within 
the  clause  of  the  tenth  section  of  the  first  article  of 
the  Constitution  of  the  United  States,  which  pro- 
hibits a  State  from  passing  a  law  impairing  the  ob- 
ligation of  contracts. 

Brormm  v.  Kimte  et  al.,  (811)    143 

CONSTITUTIONAL  LAW-2. 

1.  A  citizen  of  one  State  has  a  right  to  sue  upon 
the  Sheriff's  bond  of  another  State,  and  to  use  the 
name  of  the  governor  for  the  purpose,  although 
the  parties  to  the  bond  are  the  sheriff  and  govern- 
or, both  citizens  of  the  same  State,  provided  the 
party  for  whose  use  the  suit  is  brought  is  a  citizen 
of  a  different  State  from  the  sheriff. 

NcNuU  p.  Bland,  (8)     159 

2.  A  sheriff  has  no  right  to  discharge  a  prisoner 
In  custody  by  process  from  the  Circuit  Court,  un- 
less such  discharge  Is  sanctioned  by  an  act  of  Con- 
gress, or  the  mode  of  It  adopted  as  a  rule  by  the 
Circuit  Court  of  the  United  States. 

Id.  (Jb.)    159 

3.  A  marshal  and  his  sureties  cannot  be  made  re- 
sponsible, by  a  mere  motion  to  the  court,  for 
money  collected,  and  twenty-live  per  cent,  dam- 
ages, where  such  damages  are  not  recognized  by 
the  process  actB  of  Congress. 

Owin  V.  Brtedhive.  (28)     167 

4.  But  the  marshal  Is  liable  to  have  Judgment  en- 
tered against  himself  by  motion,  and  in  that  mo- 
tion residence  of  the  parties  need  not  be  averred 
in  order  to  give  Jurisdiction  to  the  court. 

Id.  (lb.)    16T 

5.  A  marshal  who  receives  bank  notes  in  satisfac- 
tion of  an  execution  must  account  to  the  plaintiff 
In  gold  or  silver ;  the  Constitution  of  the  United 
States  recognizing  only  gold  and  silver  as  a  legal 
tender. 

Jd.  (lb.)    167 

8.  A  marshal  has  no  right  to  receive  bank  notes  in 
discharge  of  an  execution  unless  authorized  so  to 
do  by  the  plaintiff. 

Griffin  et  al.  v.  Thompson,  (244)    353 

7.  A  citizen  of  one  State  can  sue  a  corporation 
which  has  been  created  by,  and  transacts  its  busi- 
ness In  another  State  (the  suit  being  brought  in  the 
latter  State)  although  some  of  the  members  of  the 
corporation  are  not  citizens  of  the  State  in  which 
the  suit  Is  brought,  and  although  the  State  Itself 
may  be  a  member  of  the  corporation. 

Louisville,   Cincinnati  and  Charles- 
ton RaQrond  Company  v.  Letmn,     (497)    363 

8.  A  corporation  created  by,  and  transacting  busi- 
ness In  a  State,  is  to  be  deemed  an  inhabitant  of  the 
State,  capable  of  being  treated  as  a  citizen,  for  al  1 
purposes  of  suing  and  being  sued,  and  an  aver- 
ment of  the  facts  of  Its  creation  and  the  place  of 
transacting  business.  Is  sufficient  to  give  the  Cir- 
cuit courts  jurisdiction. 

Id.  (lb.)     363 

9.  A  law  of  the  State  of  I  lHnoI?, providing  that  a  sale 
shall  not  be  made  of  property  levied  on  under  an 
execution,  unless  It  will  bring  two  thirds  of  Its  valu- 
ation, according  to  the  opinion  of  three  household- 
ers, Is  unconstitutional  and  void. 

McCracken  v.  Wayward,  (808)    397 

10.  The  case  of  Bronson  v.  Kinzie  (1  Howard,  311), 
reviewed  and  confirmed. 

Id.  (lb.)     397 
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CONSTITUTIONAL   LAW-8. 

See  Jurisdiction. 

1.  A  public  officer,  acting  from  a  sense  of  duty 
in  a  matter  where  he  Is  required  to  exercise  discre- 
tion, is  not  liable  to  an  action  for  an  error  of  Judg- 
ment. 

Kendall  v.  Stoke*  et  al..  (87)    506 

2.  The  charter  of  a  bank  Is  a  franchise,  which  is 
not  taxable,  as  such.  If  a  price  has  been  paid  for  it 
which  the  Legislature  accepted. 

Gordon  ».  Appeal  Tar  Court,  (183)    589 

:i.  But  the  corporate  property  of  the  bank  is  sep- 
arable from  the  franchise,  and  may  be  taxed,  unless 
thero  Is  a  special  agreement  to  the  contrary. 

Id.  (lb.)    589 

4.  The  Legislature  of  Maryland,  in  1821,  continued 
the  charters  of  several  banks  to  1845,  upon  con- 
dition that  they  would  make  a  road  and  pay  a 
school  tax.  This  would  have  exempted  their  fran- 
chise, but  not  their  property,  from  taxation. 

Id.  (16.)    5*9 

5.  But  another  clause  In  the  law  provided,  that 
upon  any  of  the  aforesaid  banks  accepting  of  and 
complying  with  the  terms  and  conditions  of  the 
act,  the  faith  of  the  State  was  pledged  not  to  im- 
pose any  further  tax  or  burden  upon  them  during 
the  continuance  of  their  charters  under  the  act. 

id.  (lb.)    589 

8.  This  was  a  contract  relating  to  something  be- 
yond the  franchise,  and  exempted  the  stockholders 
from  a  tax  levied  upon  them  as  Imllvlduals.aooord- 
lng  to  the  amount  of  their  stock. 

Id.  llh.)    689 

7.  Under  the  acts  of  Congress  ceding  to  Pennsyl- 
vania that  part  of  the  Cumberland  Road  which  Is 
within  that  State,  and  the  acts  of  Pennsylvania  ac- 
cepting the  surrender,  a  carriage,  whenever  It  is 
carrying  the  mall,  must  beheld  to  be  laden  with 
the  property  of  the  United  States,  within  the  true 
meaning  of  the  compact,  and  consequently  ex- 
empted from  the  payment  of  tolls. 

Searight  v.  Stoke*,  (151)    537 

8.  But  this  exemption  does  not  apply  to  any  other 
property  conveyed  In  the  same  vehicle,  nor  to  any 
person  traveling  in  it,  unless  he  Is  In  the  service 
of  the  United  States  and  passing  along  In  pursuance 
of  orders  from  the  proper  authority. 

Id.  (lb.)    537 

9.  Nor  can  the  United  States  claim  an  exemption 
for  more  carriages  than  are  necessary  for  the  safe, 
speedy,  and  convenient  conveyance  of  the  mall. 

Id.  Oh.)    537 

10.  The  stipulation  contained  In  the  8th  section  of 
the  Aot  of  Congress,  passed  on  the  2d  of  March, 
1810,  for  the  admission  of  the  State  of  Alabama 
into  the  Union,  viz. :  "  that  all  navigable  waters 
within  the  said  State  shall  forever  remain  public 
highways,  free  to  the  citizens  of  said  State,  and  of 
the  United  States,  without  any  tax,  duty,  impost, 
or  toll  therefor,  imposed  by  said  State,"  conveys 
no  more  power  over  the  navigable  waters  of  Ala- 
bama, to  the  government  of  the  United  States,  than 
it  possesses  over  the  navigable  waters  of  other 
States  under  the  provisions  of  the  Constitution. 

Pollard'*  Lessee  D.  Hagan,  (212)    505 

11.  And  it  leaves  as  much  light  in  the  State  of 
Alabama  over  them  as  the  original  States  possess 
over  navigable  waters  within  their  respective 
limits. 

Id.  •  (16.)    505 

12.  The  shores  of  navigable  waters,  and  the  soils 
under  them,  were  not  granted  by  the  Constitution 
to  the  United  States,  but  were  reserved  to  the 
8tates  respectively;  and  the  new  States  have  the 
same  rights,  sovereignty,  and  Jurisdiction  over  this 
subject  as  the  original  States. 

Id.  (76.)    565 

13.  The  United  States  never  held  any  municipal 
sovereignty,  Jurisdiction,  or  right  of  soil  in  and  to 
the  territory  of  which  Alabama,  or  any  of  the  new 
Stau-s,  were  formed,  except  for  temporary  pur- 
poses, and  to  execute  the  trusts  created  by  the  acts 
of  the  Virginia  and  Georgia  Legislatures,  and  the 
deeds  of  cession  executed  by  them  to  the  United 
States,  and  the  trust  created  by  the  Treaty  of  the 
80th  April,  1803,  with  the  French  Republic,  ceding 
Louisiana. 

Id.  (16.)    565 

14.  Upon  the  admission  of  Alabama  into  the 
Union,  the  right  of  eminent  domain,  which  bad 
been  temporarily  held  by  the  United  States,  passed 
to  the  State.  Nothing  remained  in  the  United 
States  but  the  public  lands. 

Id.  Uh.)    565 

16.  Tbe  United  States  now  bold  the  public  lands 

1184 


|  in  the  new  States  by  force  of  the  deedsof  ces- 
sion and  the  statutes  connected  with  them,  and 
not  by  any  municipal  sovereignty  which  it  may  r* 
supposed  they  possess,  or  have  received  by  com- 
pact with  the  new  States  for  that  particular  par- 
pose. 
!  H-  (lb.)   666 

,18.  That  part  of  the  compact  respecting  the  pub- 
lic lands  is  nothing  more  than  the  excreta  of  a 
!  constitutional  power  vested  in  Congress,  ih 
|  would  have  been  binding  on  the  people  of  tbe  new 
I  States,  whether  they  consented  to  be  bound  or  not 
'<••  <n>.)   565 

I  17.  Under  the  Florida  treaty  the  United  State* 
|  did  not  succeed  to  those  rights  which  the  King  of 
I  Spain  had  held  by  virtue  of  bis  royal  preromtirea, 
'  but  possessed  tbe  territory  subject  to  the  Institu- 
tions and  laws  of  Its  own  government. 

.„   £"•  .  <">•»  **» 

I     18.  By  the  acts  of  Congress  under  which  Alabama 

|  was  erected  a  territory  and  a  State,  tbe  common 

i  law  was  extended  over  it  to  the  exclusion  of  all 

other  law,  Spanish  or  French. 

Id.  (16 )   565 

19.  The  Treaty  of  1796  was  not  a  cession  of  ter- 
ritory by  8paln  to  the  United  States,  but  the  recog- 
nition of  a  boundary  line,  and  an  admission,  by 
Spain,  that  all  tbe  territory  on  the  American  s)o> 
of  the  lino  was  originally  within  the  United  8tsie». 

Id.  (16.)   565 

20.  The  United  States  have  never  admitted  thai 
they  derived  title  from  tbe  Spanish  government  to 
any  portion  of  territory  Included  within  tbe  limits 

|  of  Alabama;  for,  by  the  Treaty  of  1795.  Spam  sd- 

i  mltted  that  she  bad  no  claim  to  amy  territory  above 

the  thirty-nrst  degree  of  north  latitude,  and  the 

United  States  derived  Its  title  to  all  below  that 

degree  from  France,  under  the  Louisiana  treaty. 

Id.  (flu   565 

21.  It  results  from  these  principles  that  tbe  right 
of  tbe  United  States  to  tbe  public  tends,  and  the 
power  of  Congress  to  make  all  needful  rules  and 
regulations  for  the  sale  and  disposition  thereof. 
conferred  no  power  to  grant  land  in  Alabama  whk* 
was  below  usual  high  water-mark  at  the  time  Ala- 
bama was  admitted  Into  tbe  Union. 

22.  The  State  of  Maryland.  In  1885,  passed  a  law  dt- 
recting  a  subscription  of  $8,000400  to  be  made  to 
the  capital  stook  of  the  Baltimore  and  Ohio  Railroad 
Company,  with  tbe  following  proviso:  "That  If  the 
said  company  shall  not  locate  tbe  said  road  in  the 
manner  provided  for  in  this  act,  then,  and  in  that 
case  they  shall  forfeit  $1,000,000  to  the  State  of 
Maryland  for  the  use  of  Washington  County." 

State  of  Maryland  r.  Baltimore  and 
Ohio  Railroad  Company.  <SM   714 

23.  In  March,  1841, the  State  passed  another  act  it- 
peallngso  much  of  tbeprloractasmadetttbediUT 
of  tbe  company  to  construct  the  road  by  the  rovtr 
therein  prescribed,  remitting  and  releasing  the  pen- 
alty, and  directing  the  discontinuance  of  any  salt 
brought  to  recover  tbe  same. 

Id.  (16.)   714 

24-.  The  proviso  was  a  measure  of  State  poller, 
wbicb  It  had  a  right  to  change.  If  tbe  policy  wataft- 
erwards  discovered  to  be  erroneous,  and  neither 
the  commissioners,  nor  the  county,  nor  any  on* 
of  its  citizens  acquired  any  separate  or  private  In- 
terest under  it,  which  could  be  maintained  in  a 
court  of  justice.       7d.  <lh.l    714 

25.  It  was  a  penalty,  inflicted  upon  tar  com- 
pany as  a  punishment  for  disobeying  tbe  law;  and 
tbe  assent  of  the  company  to  It,  as  a  supplemental 
charter.  Is  not  sufficient  to  deprive  it  of  the  charac- 
ter of  a  penalty. 

„    Id.  Oh.)   714 

26.  A  clause  of  forfeiture  in  a  law  is  to  br  con- 
strued differently  from  a  similar  clause  In  an  «t- 

Kgement  between  Individuals.  A  Legistetnre  en 
ipoee  It  as  a  punishment,  but  Individuals  can  oelr 
make  It  a  matter  of  contract. 
Being  a  penalty  imposed  by  law,  tbe  In  Malm  i 
a  right  to  remit  it- 


had 


Id. 


27. 


(J6.1    714 


A  law  of  the  State  of  Indiana,  passed  after  ao 
execution  was  issued,  requiring  that  proper!) 
should  be  appraised  and  not  sold  unless  rtbrooghl 
a  certain  amount,  could  not  avoid  tbe  deed  of  n> 
sheriff  in  a  case  where  the  property  was  sold  with- 
out appraisement. 

OanUu't  Lessee  r.  Kvtina,  (707)    794 

28.  Under  the  Acts  of  Congress  and  of  the  Staar 

of  Ohio,  relating  to  the  surrender  and  aim  puaaaiif 

the  Cumberland  Road,  a  toll  charged  upon  psaseo- 
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yen  traveling  in  too  mail  stages,  without  being  | 
charged  also  upon  passengers  traveling  in  other 
stages,  Is  against  the  contract,  and  void. 

Neil,  Moore  <*  Co.o.  The  State  of 
Ohio,  (720)    800 

89.  It  rests  altogether  in  the  discretion  of  the  Post- 
master-General, to  determine  at  what  hours  the 
mail*  shall  leave  particular  places  and  arrive  at 
others,  and  to  determine  whether  It  shall  leave  the 
same  place  only  once  a  day  or  more  frequently. 

Id.  (lb.)    800 

30.  It  Is  not,  therefore,  the  mere  frequency  of  the 
departure  of  carriages,  carrying  the  mail,  that  con- 
stitutes an  abuse  of  the  privilege  of  the  United 
States,  but  the  unnecessary  division  of  the  mall  bags 
amongst  a  number  of  carriages  In  order  to  evade 
the  payment  of  tolls. 

Id.  (Ih.)    800 

CONSTRUCTION  OF  8TATUTBS-3. 
See   Duties,    Lead  Mines,    Constitutional   Law, 
Bankruptcy,  Marine  Corps,  Lands— Public. 

1.  The  court,  Id  construing  an  act,  will  not  consid- 
er the  raotlves,'or  reasons,  or  oplnlons,expressed  by 
individual  members  of  Congress,  in  debate,  but 
will  look,  If  necessary,  to  the  public  history  of  the 
times  in  which  It  was  passed. 

Aldridge  el  al.  v.  WWiamt,  (9)    400 

2.  The  mere  construction  of  a  will  by  a  State  court, 
-does  not,  as  the  construction  of  a  statute  of  the 
State,  constitute  a  rule  of  decision  for  the  oourts 
of  the  United  States.  If  such  construction  by  a 
State  court  had  been  long  acquiesced  In,  so  as  to 
become  a  rule  of  property,  this  oourt  would  fol- 
low it. 

Lanev.Vick,  (484)   681 

8.  A  clause  of  forfeiture  In  a  law  Is  to  be  con- 
strued differently  from  a  similar  clause  In  an  en- 
gagement between  Individuals.  A  Legislature  can 
impose  it  as  a  punishment,  but  individuals  can 
only  make  it  a  matter  of  contract. 

State  of  Maryland  v.  Baltimore  and 
Ohio  BaUroad  Company,  (534)    714 

4.  Being  a  penalty  Imposed  by  law,  the  Legisla- 
ture has  a  right  to  remit  it. 

Id.  (Tb.)    714 

5.  Statutes  in  pari  materia  should  be  taken  into 
consideration  in  construing  a  law.  If  a  thing  con- 
tained in  a  subsequent  statute  be  within  the  reason 
of  a  former  statute,  It  shall  be  taken  to  be  within 
the  meaning  of  that  statute. 

United  State*  v.  Freeman,  (868)    784 

0.  And  If  it  can  be  gathered  from  a  subsequent 
statute  irt  pari  materia  what  meaning  the  Legis- 
lature attached  to  the  words  of  a  former  statute, 
this  will  amount  to  a  legislative  declaration  of  its 
meaning,  and  will  govern  the  construction  of  the 
first  statute. 

Id.  (lb.)    784 

1.  The  meaning  of  the  Legislature  may  be  ex- 
tended beyond  the  precise  words  used  in  the  law, 
from  the  reason  or  motive  upon  which  the  Legis- 
lature proceeded,  from  the  end  in  view,  or  the  pur- 
pose which  was  designed ;  the  limitation  of  the  rule 
being,  that  to  extend  the  meaning  to  any  case,  not 
Included  within  the  words,  the  case  must  be  shown 
to  come  within  the  same  reason  upon  wbloh  the 
law-maker  proceeded,  and  not  a  like  reason. 

Id.  (lb.)    784 

8.  In  affirmative  statutes,  such  parts  of  the  prior  as 

may  be  incorporated  into  the  subsequent  statute, 

as  consistent  with  it,  must  be  considered  in  force. 

Daviess  v.  Fairbatrn,  (838)    760 

0.  If  asubsequentstatute  be  not  repugnant  In  all 
Its  provisions  to  a  prior  one,  yet  If  the  latter  statute 
clearly  Intended  to  prescribe  the  only  rules  which 
should  govern.  It  repeals  the  prior  one. 

Id.  (lb.)    760 

10.  Under  the  application  of  these  rules, the  law  of 
Virginia,  passed  In  1778,  authorizing  the  mayor  of 
a  city  to  take  the  acknowledgment  of  a.  feme  covert 
to  a  deed.  Is  not  repealed  by  the  Aot  of  1785,  or  that 
of  17D6. 

Id.  (lb.)    760 

11.  The  Act  of  Congress  of  the  29th  April,  1818, 
confirming  certain  claims  to  land  to  the  extent  of  a 
league  square,  restricted  It  to  that  quantity,  and 
cannot  be  construed  as  confirming  the  residue. 

United  States  v.  King  et  ol.,  (773)    884 

CONSTRUCTION  OP  STATUTES-*. 

1.  There  were  two  statutes  of  the  State  of  Michi- 
gan, both  passed  on  the  same  day,  namely,  the  12th 
of  April,  1227.  One  was  "An  Act  concerning  deeds 
and  conveyances,"  whloh  directed  that  such  deeds 
or  conveyances  should  be  recorded  In  the  office  of 
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register  of  probate  for  the  county,  or  register  for 
the  city,  where  such  lands,  &c,  were  situated.  This 
act  became  operative  from  its  passage. 

Beats  v.  Hale,  (37)    80S 

2.  Another  was  "An  Act  concerning  mortgages," 
which    provided   "  that   every   mortgage,  being 

Sroven  or  acknowledged  according  to  law,  may 
e  registered  In  the  county  In  which  the  lands  or 
tenements  so  mortgaged  are  situated."  This  act 
did  not  go  into  operation  until  several  months  after 
its  passage. 

Id.  (lb.)    865 

3.  In  the  case  in  question,  there  were  two  mort- 
gages, both  Including  the  same  property,  In  the 
city  of  Detroit,  Wayne  County,  one  of  which  was 
recorded  In  the  city  registry,  and  the  other  in  the 
county  registry. 

Id.  (lb.)    865 

4.  These  statutes  are  not  so  contrary  or  repug- 
nant to  each  other  as  necessarily  to  imply  a  con- 
tradiction.   Both  can  stand. 

Id.  (/b.)    865 

6.  The  recording  of  the  prior  mortgage  in  the 
county  registry  was  sufficient  to  give  it  validity 
and  priority. 

Id.  (lb.)    866 

8.  Statutes  whloh  apparently  conflict  with  each 
other  are  to  be  reconciled,  as  far  as  may  be.  on  any 
fair  hypothesis,  and  validity  given  to  each  If  it  can 
be  and  is  necessary  to  oonform  to  usages  under 
them,  or  to  preserve  the  titles  to  property  undis- 
turbed. 

Id.  (lb.)    866 

7.  The  United  States  have  adopted  the  principle 
originally  established  by  European  nations,  name- 
ly, that  the  aboriginal  tribes  of  Indians  In  North 
America  are  not  regarded  as  the  owners  of  the  ter- 
ritories which  they  respectively  occupied.  Their 
country  was  divided  and  parceled  out  as  if  it  had 
been  vacant  and  unoccupied  land. 

United  States  v.  Roger*,  (587)    1105 

8.  If  the  propriety  of  exercising  this  power  were 
now  an  open  question,  it  would  be  one  for  the  law 
making  and  political  department  of  the  govern- 
ment, and  not  the  judicial. 

Id.  (lb.)    1105 

9.  The  Indian  tribes  residing  within  the  territorial 
limits  of  the  United  States  are  subject  to  their  au- 
thority, and  where  the  country  occupied  by  them 
Is  not  within  the  limits  of  any  one  of  the  States, 
Congress  may,  by  law,  punish  any  offense  com- 
mitted there,  no  matter  whether  the  offender  be  a 
white  man  or  an  Indian. 

Id.  lib.)    1106 

10.  The  twenty-fifth  section  of  the  Act  of  80th 
June,  1834,  extends  the  laws  of  the  United  States 
over  the  Indian  country,  with  a  proviso  that  they 
shall  not  Include  punishment  for  "crimes  com- 
mitted by  one  Indian  against  the  person  or  prop- 
erty of  another  Indian. 

id.  (lb.)    1106 

11.  This  exception  does  not  embrace  the  case  of 
a  white  man  who,  at  mature  age.  Is  adopted  into  an 
Indian  tribe.  He  is  not  an  "Indian,"  within  the 
meaning  of  the  law. 

Id.  (Ih.)    1105 

12.  The  treaty  with  the  Cherokees,  concluded  at 
New  Eohota,  in  1835,  allows  the  Indian  Council  to 
make  laws  for  their  own  people  or  such  persons  as 
have  connected  themselves  with  them.  But  It  also 
provides  that  such  laws  shall  not  be  Inconsistent 
with  acts  of  Congress.  The  Act  of  1834,  therefore, 
controls  and  explains  the  treaty. 

Id.  (lb.)    1 105 

18.  It  results  from  these  principles,  that  a  plea 
set  up  by  a  white  man.  alleging  that  he  had  been 
adopted  by  an  Indian  tribe,  and  was  not  subject  to 
the  Jurisdiction  of  the  Circuit  Court  of  the  United 
States,  is  not  valid. 

Id.  (lb.)    1105 

14.  By  a  statute  of  Florida,  where  suit  is  brought 
upon  a  bond,  the  plaintiff  need  not  prove  Its  execu- 
tion unless  the  defendant  denies  It  under  oatb.  It 
also  provides  that  such  an  Instrument  may  be  as- 
signed :  that  the  assignee  becomes  vested  with  all 
the  rights  of  the  assignor,  and  may  bring  suit  in  his 
own  name. 

Bradford  v.  Williams,  (578)    1100 

15.  Under  this  statute,  where  a  Joint  and  several 
bond  was  signed  by  three  obligors  and  made  paya- 
ble to  three  obligees,  one  of  whom  was  also  one  of 
the  obligors  andthe  obligees  assigned  the  bond,  the 
fact  that  one  of  the  obligors  was  also  an  obligee, 
was  no  valid  defense  In  a  suit  brought  by  the  as- 
signee against  the  two  other  obligors. 

Id.  (lb.)    1100 
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16.  The  Inability  of  one  of  tho  obligees  to  sue  him- 
self did  not  Impair  the  vitality  of  the  bond,  but 
amounted  only  to  an  objection  to  a  recovery  in  a 
court  of  law.  The  assignment,  and  ability  of  the 
assignee  to  sue  In  his  own  name,  removed  taiB  diffi- 
culty. 

Bradford  v.  Williams,  (578)    1100 

17.  The  statute  of  Florida  places  bonds,  as  far  as 
respects  negotiability  and  the  right  of  the  assignee 
to  sue  in  his  own  name,  upon  the  same  footing  as 
bills  of  exchange  and  promissory  notes.  The  case, 
therefore,  falls  within  the  principle  of  a  partner 
drawing  a  bill  upon  his  house,  or  making  a  note  In 
the  name  of  the  firm,  payable  to  his  own  order, 
both  of  which  are  valid  In  the  hands  of  a  bona  fide 
holder. 

Id.  (lb.)    1109 

CORPORATIONS-*. 
See  Jurisdiction. 

CORPORATION8-8. 

1.  The  legal  title  to  stock  held  in  corporations  sit- 
uated in  Louisiana  does  not  pass  under  a  general 
assignment  of  property,  until  the  transfer  Is  com- 
pleted In  the  mode  pointed  out  by  the  laws  of  Loui- 
siana, regulating  those  corporations. 

Wackv.  Zachaiie.  (188;    090 

2.  But  the  equitable  title  will  pass.  If  the  assign- 
ment be  sufficient  to  transfer  it  by  the  laws  of  the 
State  in  which  the  assignee  resides,  and  If  the  laws 
of  the  State  where  the  corporations  exist  do  not 
prohibit  the  assignment  of  equitable  interests  In 
stock.  Such  an  assignment  will  bind  all  persons  who 
have  notice  of  it. 

Id.  (lb.)    690 

CORPORATIONS- 4. 

1.  A  corporation,  created  by  the  laws  of  another 
State,  can  sue  In  Alabama  upon  a  contract  made  In 
that  State. 

Tbmoloftee  Railroad  v.  Kneeland,      (16)      855 

2.  The  decision  of  this  court  in  18  Peters,  519,  re- 
viewed and  confirmed. 

Id.  (lb.)    855 

COSTS-2. 

1.  Costs  in  the  admiralty  are  in  the  sound  discretion 
of  the  court ;  and  no  appellate  court  should  inter- 
fere with  that  discretion,  unless  under  peculiar  cir- 
cumstances. 

Harmony  etal.v.  The  United  States,  (210)    889 
2.  Although  not  per  se  the  proper  subject  of  an 
appeal,  yet  they  can  betaken  notice  of  Incidentally, 
as  connected  with  the  principal  decree. 

Id.  (lb.)    989 

COSTS— 4. 
A  decree  or  Judgment  cannot  be  entered  against 
the  government  for  costs. 

United  State*  v.  McLemore,  (286)    977 


DECLARATION  OF  PARTIES— 1. 
See  Marriage. 


See  Chancery- 
See  Ejectment. 


DEED— 1. 

DEED— 4. 
DEVI8B-2. 


Where  It  appears,  from  the  context  of  a  will,  that 
a  testator  intended  to  dispose  of  his  whole  estate, 
and  to  give  his  residuary  legatee  a  substantial,  ben- 
eficial interest,  such  legatee  will  take  real  as  well  as 
personal  estate,  although  the  word  "  devisee  "  be 
not  used. 

Burwell  v.  Cawood,  (560)    878 

DEVI8E-3. 
1.  Newlt  Vick  made  the  following  devises,  viz.: 
"2d.  I  will  and  bequeath  unto  my  beloved  wife, 
Elizabeth  Vick,  one  equal  share  of  all  my  personal 
estate,  as  Is  to  be  divided  between  her  and  all  of  my 
children,  as  her  own  right,  and  at  her  own  disposal 
during  her  natural  life ;  and  also,  for  the  term  of 
her  life  on  earth,  the  tract  of  land  at  the  Open 
Woods  on  which  I  now  reside,  or  the  tracts  near  tho 
river,  as  she  may  choose,  reserving  two  hundred 
acres,  however,  on  the  upper  part  of  the  uppermost 
tract,  to  be  laid  oft"  in  town  lots  at  the  discretion  of 
my  executrix  and  executors. 

"3d.  I  will  and  dispose  to  each  of  my  daughters, 
one  equal  porportion  with  my  sons  and  wife,  of  all 
my  personal  estate  «s  they  come  of  age  or  marry:  and 
to  my  sons,  one  equal  part  of  said  personal  estate 
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as  they  come  of  age,  together  with  all  or  hit  lands, 
all  of  which  lands  I  wish  to  be  appraised,  valued, 
and  divided  when  my  son  Westley  arrives  at  the 
age  of  twenty-one  years,  the  said  Westley  having 
one  part,  and  my  son  William  having  the  other 
part  of  the  tracts  unclaimed  by  my  wife,  Elizabeth ; 
and  I  bequeath  to  my  son  Newlt.  at  the  death  of  my 
said  wife,  that  tract  which  she  may  prefer  to  oc- 
cupy. I  wish  It  to  be  distinctly  understood,  that 
that  part  of  my  estate  which  my  son  Hsrtwcll  has 
received  shall  be  valued,  considered  as  his,  and  ass 
part  of  his  portion  of  my  estate. 

"I  wish  my  executors,  furthermore,  to  remember, 
that  the  town  lots  now  laid  off,  and  hereafter  to  be 
laid  off,  on  the  aforementioned  two  hundred  acres 
of  land,  should  be  sold  to  pay  my  just  debts,  or 
other  engagements,  in  preference  to  any  other 
of  my  property,  for  tho  use  and  benefit  of  all  ray 
heirs." 

From  the  provisions  of  the  will  It  appears  not  to 
have  been  the  Intention  of  the  testator  to  in- 
clude tho  town  lots  In  the  devise  of  bis  lands  to  Ms 
sons. 

But  these  town  lots  must  be  sold,  after  the  pay- 
ment of  debts,  for  the  use  and  benefit  of  all  the  win 
of  the  testator. 

Larve  v.  Tick.,  <46t)    081 

2.  Where  a  testator  devised  certain  property  to  ah 
Infant  daughter,  to  be  delivered  over  to  her  when 
she  should  arrive  at  the  age  of  eighteen  yean,  and 
the  daughter,  at  the  age  of  sixteen,  married  the 
executor  who  had  the  principal  management  of 
the  estate,  and  possession  of  the  property  devised, 
he  must  be  considered  as  holding  It  as  executor, 
and  not  as  husband. 

Pricev.  Sessions,  '  (624)   7W 

8.  The  executors  had  no  power  to  deliver  the  prop- 
erty to  the  daughter,  or  to  her  guardian,  or  to  her 
husband,  before  the  happening  of  the  contingency 
mentioned  in  the  will. 

Id.  {IbJ    755 

4.  The  law  of  the  State  of  Mississippi,  providing 
that  a  wife  should  retain  such  property  In  her  own 
right,  notwithstanding  her  coverture,  having  gone 
into  operation  before  the  daughter  arrived  at  the 
age  of  eighteen  years,  the  distribution  to  her  most 
be  considered  to  nave  been  made  under  that  lav. 

Id.  (lb.)   W 

5.  The  property,  therefore,  cannot  be  held  respon- 
sible for  the  husband's  debts. 

Id.  (IbJ   7»* 

DEVISE— 4. 

1.  Under  a  will  which  devised  land  to  the  son  of 
the  testator,  and  provided  that  the  widow  ibosM 
oontlnue  in  possession  and  occupation  of  the  press- 
lses  until  the  son  arrived  at  the  age  of  fifteen  yean, 
she  was  entitled  to  their  possession  and  enjoyment  . 
until  the  time  when  the  child  would  have  reached 
the  age  of  fifteen  if  he  had  lived,  although  he  died 
before  that  time. 

ZeUer's  Lessee  v.  EektrU  fl»>    »7t 

2.  Her  possession,  therefore,  was  not  advene  to 
the  heirs  of  the  child,  during  that  period. 

Id.  (lb.)  »7» 

DISBURSING  OFFICERS— 4. 

1.  Money  in  the  handy  of  a  purser,  although  H 
may  be  due  to  seamen,  is  not  liable  to  an  aitaeb- 
ment  by  the  creditors  of  those  seamen. 

Buchanan  t>.  Alexander,  fln>   857 

2.  A  purser  cannot  be  distinguished  from  any 
other  disbursing  agent  of  the  government:  and 
the  rule  Is  general,  that,  so  long  as  money  remains 
In  the  hands  of  a  disbursing  officer.  It  Is  as  mock 
the  money  of  the  United  States  as  if  it  had  not 
been  drawn  from  the  treasury. 

Id.  (/b.)   Ml 

8.  A  decision  of  a  State  court,  sanctioning  net 
an  attachment,  may  be  revised  by  this  court,  un- 
der the  twenty-fifth  section  of  the  Judiciary  Act. 

Id.  (/ft.)    Ml 

4.  The  67th  article  of  the  General  Regulations  of 
the  Army,  published  in  1821,  recognizee  two  dtsimrv 
tag  officers  upon  fortifications:  namely,  the  agent 
or  fortifications  and  the  superintending  engineer. 
Where  there  is  no  agent,  toe  superintending  en- 
gineer can  be  required  to  perform  hit  doty  for  s 
compensation  which  Is  fixed  by  the  army  regula- 
tions. The  receipt  of  a  sum  of  money  bytbe  super- 
intending engineer,  and  custody  of  It  until  it  eoaU  J 
be  turned  over  to  the  agent,  will  not  Justify  a  chart* 
of  two  and  one  half  per  cent,  commission.  And  In 
case  of  such  a  cbHrge,  there  Is  no  foundation  fore 
question  of  ui>age  to  he  left  to  the  jury. 

Gratiot  r.  United  State*,  (8f>   «M 
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5.  In  this  particular  case,  the  charges  made  by 
General  Gratiot  for  collecting  money  (as  stated  In 
the  sixth,  seventh,  and  elfrhth  Items  of  his  account), 
were  already  Included  In  his  charge  for  disbursing, 
contained  In  the  seoond  item,  because  when  dis- 
bursing these  sums  be  was  acting  as  agent  for  for- 
tifications as  well  as  superintending  engineer, 
which  duty  the  department  had  a  right  to  require 
him  to  perform  at  a  fixed  compensation,  which  had 
already  been  allowed.  The  court  below  were  right 
in  refusing  to  permit  evidence  In  support  of  these 
cnarges  to  go  to  the  Jury,  because  the  only  evi- 
dence was  the  transcript,  which  was  not  sufficient 
in  law. 

Id.  (76.)    884 

8.  The  charge  of  two  and  one  half  per  cent.,  as 
contained  in  the  second  Item  of  the  account,  was 
unauthorized  by  Inw,  because  it  consisted  either  of 
charges  of  commission  upon  money  which  had 
come  into  his  hands  for  stoppages,  or  for  remit- 
tances made  to  him  as  disbursing  agent,  as  above 
described. 

Id.  (ir>.)   884 

7.  The  charge  of  a  commission  of  two  and  one  half 
per  cent,  for  disbursements  other  than  those  on 
forts  Monroe  and  Colhou  n,  as  contained  in  the  third 
Item  of  his  account,  was  a  charge  for  disbursing  in 
the  character  of  superintending  engineer,  acting 
alio  as  agent  for  fortifications,  and  b  not  allowed 
bylaw. 

Id.  (lb.)    884 

8.  The  charge  for  extra  official  services,  as  con- 
tained in  the  fourteenth  item  of  the  account,  is  the 
same  which  this  court  substantially  rejected  when 
this  case  was  formerly  under  consideration,  report- 
ed in  15  Peters,  except  the  charge  for  superintend- 
ence relative  to  the  northern  boundary  of  Ohio. 
Excepting  this,  the  other  services  were  within  the 
ordinary  special  duties  of  chief  engineer;  and 
there  being  no  proof  of  what  these  extra  ofllcial 
services  bad  been  except  the  account  Itself,  the 
court  below  did  not  err  in  excluding  it  from  the 
Jury. 

Id.  (lb.)    884 

9.  The  charge  for  extra  official  services  was  against 
law,  because  the  duties  performed  necessarily  be- 
longed to  the  office  of  chief  engineer,  and  it  any 
services  were  performed  beyond  the  duties  of  that 
office,  it  was  necessary  that  evidence  should  be  in- 
troduced to  show  what  had  been  the  chief  engin- 
eer's personal  as  well  as  official  agency. 

Yd.  (lb.)    884 

10.  It  was  the  province  of  the  court  below  to  de- 
cide, as  matter  of  law,  what  were  the  duties  of  the 
chief  engineer,  and  to  judge  whether  any  evidence 
had  been  introduced  tending  to  show  that  General 
Gratiot  had  performed  any  services  not  appertain- 
ing to  his  station  as  chief  engineer. 

Id.  (lb.)    884 

11.  The  Army  Regulations,  under  which  General 
Grotiot  was  removed  from  w  est  Point  to  Washing- 
ton, were  authorized  by  law,  and  his  brevet  rank 
did  not  release  him  from  discharging  the  duties  of 
his  commission  proper. 

Id.  (lb.)   884 

DUT1ES-3. 

See  Compromise  Act. 

1.  An  act  of  Congress  Imposing  a  duty  upon  im- 
ports must  be  construed  to  describe  the  article 
upon  which  the  duty  is  Imposed,  according  to  the 
commercial  understanding  of  the  terms  used  in  the 
law  in  our  own  markets  at  the  time  when  the  law 
was  passed. 

CurtU  r.  Martin.  (106)    516 

2.  Theduty,  therefore,  imposed  by  the  Act  of  1832 
upon  cotton  bagging,  cannot  properly  be  levied 
upon  an  article  which  was  cot  known  In  the  market 
aa  cotton  bagging  In  1832,  although  it  may  subse- 
quently be  called  so. 

Id.  (lb.)    516 

8.  When  an  Importer  means  to  contest  the  pay- 
ment of  duties,  it  is  not  necessary  for  him  to  give  a 
written  notice  thereof  to  the  collector. 

Sicartwtmt  v.  Olhnn,  (110)    517 

4.  Thequestton  of  notice  iaafactforthe  jury,  and 
it  makes  no  difference,  for  the  purposes  for  which 
it  is  required,  whether  it  is  written  or  verbal. 

Id.  (lb.)    617 

5.  It  is  the  right  of  an  officer  of  the  customs  to 
seize  goods  which  are  suspected  to  have  been  in- 
troduced Into  the  country  in  violation  of  the  rev- 
enue laws,  not  only  In  his  own  district,  but  also  In 
any  other  district  than  bis  own. 

TatjUn-  et  al.  v.  The  United  States,       (191)    659 

6.  And  It  is  wholly  immaterial  who  makes  the 

Howabd  1,  2,  3,  4. 


seizure,  or  whether  it  was  irregularly  made  or  not, 
or  whether  the  cause  assigned  originally  for  the 
seizure  be  that  for  which  the  condemnation  takes 
place,  provided  the  adjudication  Is  for  a  sufficient 
cause. 

Id.  (lb.)    660 

7.  In  the  trial  of  such  a  case  the  officers  of 
the  customs  who  made  the  seizure  are  competent 
witnesses. 

Id.  (lb.)    559 

8.  A  bill  of  lading,  entry,  and  owner's  oath  con- 
cerning other  goods  than  those  seized,  may  be  ad- 
mitted as  a  link  in  the  chain  of  evidence  to  show  a 
privity  between  the  parties  to  commit  a  fraud  upon 
the  revenue. 

Id.  (lb.)    659 

9.  When  a  witness  on  the  part  of  the  United 
States  stated  that  his  firm  were  Importers  of  cloths, 
and  was  asked,  upon  a  cross-examination,  to  state 
the  extent  of  their  importations,  to  which  he 
answered,  "  formerly  we  Imported  large  quantities 
of  woolens ;  for  three  or  four  years  past  we  have 
Imported  but  a  few  packages  annually,"  it  was  a 
proper  question  on  the  part  of  the  United  States, 
"  whether  there  was  anything  in  the  state  of  the 
market  which  caused  the  alteration." 

Id.  (lb.)    559 

10.  It  was  also  a  proper  question,  whether  other 

goods  than  those  seized  were  lying  In  the  custom- 
ouse  at  New  York,  under  circumstances  from 
which  the  jury  might  infer  a  connivance  between 
parties  inconsistent  with  fair  dealing. 

Id.  (lb.)    559 

11.  An  invoice  of  other  goods  entered  at  another 
port,  but  marked  like  those  seized,  was  also  prop- 
erly admitted  as  strengthening  the  evidence  of 
the  true  ownership  of  packages  with  this  mark. 

Id.  (lb.)    659 

1?.  To  rebut  the  proof  of  a  general  usage  of  an 

allowance  of  five  per  cent,  for  measurement,  other 

invoices  were  properly  introduced  in  which  there 

was  no  such  allowance. 

Id.  (lb.)    659 

13.  Where  a  wltneffl  was  Introduced  to  prove 
such  usage,  and  bad  verified  his  own  invoices,  it 
was  admissible  to  read  a  letter  which  had  been  ad- 
dressed to  the  witness  and  was  annexed  to  one  of 
the  Invoices. 

Id.  (lb.)    669 

14.  Revenue  laws,  for  the  prevention  of  fraud, 
for  the  suppression  ef  a  public  wrong,  or  to  effect 
a  public  good,  are  not,  in  a  strict  sense,  penal  acts, 
although  they  Impose  a  penalty.  But  they  ought 
to  be  so  construed  as  most  effectually  to  accomp- 
lish the  intention  of  the  Legislature  in  passing  t  hem , 
instead  of  being  construed  with  great  strictness  in 
favor  of  the  defendant. 

Id.  (lb.)    669 

15.  Concealment  and  undervaluation  of  goods  are 
good  grounds,  amongst  others,  for  a  decision  of 
the  court,  that  probable  cause  of  prosecution  ex- 

Id.  (16.)    569 

10.  The  68th  section  of  the  Act  of  1799  reaches 
cases  where,  by  a  false  and  fraudulent  undervalua- 
tion, less  than  the  amount  of  duties  required  by  law 
has  been  paid  as  well  as  those  where  no  duties  at  all 
have  been  paid. 

Id.  (lb.)    889 

17.  Since  the  passage  of  the  Act  of  Congress  of 
March  3d,  1839,  ch.  82,  sec.  2,  which  requires  collect- 
ors of  the  customs  to  place  to  the  credit  of  the 
Treasurer  of  the  United  States  all  money  which 
they  receive  for  unascertained  duties  or  for  duties 
paid  under  protest,  an  action  of  assumpsit  for 
money  had  and  received  will  not  lie  against  the  col- 
lector for  the  return  of  such  duties;  so  received  by 
him. 

Cary  v.  Curtis,  (236)    576 

18.  In  what  other  modes  the  claimant  can  have  ac- 
cess to  the  courts  of  Justice,  this  court  Is  not  called 
upon  in  this  case  to  decide. 

Id.  (lb.)    676 

DUTIES-4. 

1 .  Upon  the  trial  of  a  cause  where  goods  had  been 
seized  upon  suspicion  of  being  fraudulently  im- 
ported, and  the  United  States  had  shown  sufficient 
ground  for  an  opinion  of  the  court  that  probable 
cause  existed  for  the  prosecution,  and  notice  had 
been  given  to  the  claimant  to  produce  bis  books 
and  accounts  relating  to  those  goods,  it  wa#  proper 
for  the  court  to  instruct  the  Jury  that,  if  the  claim- 
ant bad  withheld  the  testimony  of  his  accounts  and 
transactions  with  the  parties  abroad,  from  whom 
he  received  the  goods,  they  were  at  liberty  to  pre- 
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sumo  that,  if  produced,  they  would  have  operated 
unfavorably  to  hie  cause. 

CUftnn  v.  The  United  State*,  (2*2)    987 

2.  The  doctrine  laid  down  in  2  Evans's  Pothior, 
149,  cited  and  approved,  namely:  '"That  if  the 
weaker  and  less  satisfactory  evidence  is  given  and 
relied  on  in  support  of  a  fact,  when  it  is  apparent 
to  the  court  and  Jury  that  proof  of  a  more  direct 
and  explicit  character  was  within  the  power  of  the 
party,  the  same  caul  ion  which  rejects  the  secondary 
evidence  will  awaken  distrust  and  suspicion  of  the 
weaker  and  less  satisfactory,  and  it  may  well  be 
presumed,  that  if  the  more  perfect  exposition  had 
been  Klven.it  would  have  laid  open  deficiencies  and 
objections  which  the  more  obscure  and  uncertain 
testimony  was  intended  to  conceal." 

Id.  lib.)    967 

8.  The  principle  established  In  the  case  of  Wood 
v.  The  United  States  (16  Peters,  842)  reviewed  and 
confirmed,  namely:  "That  if  goods  are  fraudu- 
lently invoiced,  they  are  not  exempted  from  for- 
feiture by  having  been  appraised  In  the  custom- 
house at  valuations  exceeding  the  prices  in  the 
Invoices,  and  delivered  to  the  importers  on  pay- 
ment of  the  duties  assessed  upon  such  Increased 
valuations." 

id.-  (16.)    957 

4.  If  the  Information  contains  several  counts, 
founded  on  the  following  acts,  namely,  the  sixty- 
sixth  section  of  the  Act  of  1799,  the  fourth  section 
of  the  Act  of  1830,  and  the  fourteenth  section  of 
the  Act  of  1882,  the  defectiveness  of  the  counts 
upon  the  acts  of  1830  and  1832  would  be  no  ground 
for  reversing  a  Judgment  of  condemnation,  pro- 
vided the  count  is  good  which  is  founded  upon  the 
Aot  of  1799 ;  because  one  good  count  is  sufficient  to 
uphold  a  general  verdict  and  judgment. 

Id.  lib.)    957 

6.  The  difference  between  these  sections  ex- 
plained. 

Id.  (16.)    957 

fl.    In  this  case,  therefore,  it  is  unnecessary  to  de- 

olde  what  averments  are  required  In  counts  resting 

upon  the  acts  of  1890    and  1832,  or  whether  the 

counts  are  or  are  not  void  from  generality. 

Id.  (lb.)    957 

7.  In  the  trial  of  a  cause  where  goods  bad  been 
seized  upon  suspicion  of  being  fraudulently  Im- 
ported, ft  was  proper  to  allow  to  go  to  the  Jury,  as 
evidence,  appraisements  of  the  goods  made  either 
by  the  official  appraisers  or  appraisers  acting  under 
an  appeal,  they  being  present  to  verify  the  papers. 
The  objection  that  the  appraisements  bad  not  been 
made  in  presence  of  the  jury  was  not  sufficient. 

Buckley  v.  The  United  States,  (261)    961 

8.  Such  papers  are  documents  or  public  writings, 
not  judicial,  and  may  be  used  as  evldenoe  under 
the  rules  whiob  regulate  all  that  class  ot  papers. 

Id.  (lb.)    961 

9.  Other  lnvoioe*  of  other  goods  Imported  by  the 
party  are  admissible.  The  decision  on  this  point 
hi  Wood  v.  The  United  States  (18  Peters,  358,  360) 
confirmed. 

Id.  (lb.)    961 

10.  It  was  proper  to  show,  in  such  a  case,  that  the 
agent  of  the  claimant  had  sold  goods  for  him  at 
prices  which  yielded  profits,  which  other  persons, 
engaged  In  the  same  trade,  averred  could  not  fairly 
have  Deen  made  in  the  then  state  of  the  market. 

Id.  (16.)    961 

11.  The  court  Is  the  tribunal  to  determine,  from 
the  evidence,  whether  or  not  there  was  probable 
cause  for  the  seizure. 

Jd.  (16.)    961 

12.  In  order  to  sustain  counts  in  the  Information, 
founded  on  the  actsof  1830and  1882,  It  is  not  neces- 
sary that  they  should  contain  averments  of  the 
special  clrcumstanoes  of  the  examination  of  the 
goods  and  detection  of  the  fraud  under  the  author- 
ity of  the  collector.  The  language  of  the  court  in 
wood's  case  re-examined,  explained,  and  con- 
trolled. 

Id.  (lb.)    981 

18.  The  oourt  below  was  right  in  Instructing  the 
jury,  that,  under  such  an  Information,  they  were 
not  restricted  In  the  condemnation  of  the  goods  to 
any  entered  goods  which  they  found  to  be  under- 
valued, but  that  they  might  find  either  the  whole 
package  or  the  Invoice,  forfeited,  though  contain- 
ing other  goods  correctly  valued,  provided  they 
should  find  that  such  package  or  invoice  bad  been 
made  up  with  intent  to  defraud  the  revenue. 

l£  (lb.)    961 

14.  Under  the  Act  of  1832,  the  collector  had  power 

to  direct  wool  to  be  appraised,  for  the  purpose  of 

ascertaining  whether  or  not  it  was  entitled  to  be 

1188 


'  imported  free  from  duty;  the  exemption  depend- 
,  log  upon  its  value  not  exceeding  eight  cents  per 
!  pound  at  the  place  of  exportation. 

Rttnkin  v.  Htivt,  (337)   •»» 

I  15.  Although  it  wasueoessary  for  the  collector  to 
I  request  the  appraisers  to  act,  and  no  such  request 
I  appears  In  the  record,  yet  the  legal  presumption  is, 
I  that  the  collector  and  appraisers  did  their  duty,  be 
requesting  their  action  and  they  complying. 

Id.  (jo.)    996 

16.  And  the  collector's  subsequent  adoption  of 
the  proceedings  of  the  appraisers  is  tantamount  to 
having  requested  them. 

Id.  (16.)   9M 

17.  It  was  the  duty  of  the  collector  to  be  guided 
by  such  an  appraisement,  and  a  subsequent  verdict 
or  a  Jury,  finding  that  the  value  of  the  wool  wis 
under  eight  cents  per  pound,  cannot  be  considered 
as  rendering  his  acts  illegal. 

Id.  (lb.)  m 

18.  The  importer  had  a  right  to  appeal  to  another 
board  of  appraisers,  differently  constituted,  and  If 
he  did  not  choose  to  resort  to  them,  he  cannot,  with 
muoh  grace,  afterwards  complain  that  an  over- 
estimate existed. 

Id.  (lb.)    991 


;  EJECTMENT— 1. 

I  In  an  action  of  ejectment,  if  the  plaintiff  count 
upon  a  lease  to  himself  from  a  person  whom  the 
evldenoe  shows  to  have  been  dead  at  the  time,  it  is 
bad. 

Connor  v.  Bradley  etaL,  (211)    1M 

2.  It  is  a  settled  rule  at  common  law,  that  where 
a  right  of  re-entry  is  claimed  on  the  ground  of 
forfeiture  for  nonpayment  of  rent,  there  most  b> 
proof  of  a  demand  of  the  precise  sum  duett  a  con- 
venient time  beTore  sunset  on  the  day  when  the 
rent  is  due  upon  the  land,  in  the  most  notorkm 
place  of  it,  even  though  there  be  no  person  on  the 
land  to  pay. 

Id.  Ob  J  It* 

8.  In  proceeding  under  the  statute  of  4  Geo.  IL, 
it  must  be  alleged  and  proved  that  there  was  no 
sufficient  distress  upon  the  premises  on  some  day 
or  period  between  the  time  at  which  the  rent  fen 
due,  and  the  day  of  the  demise;  and  If  the  time 
when,  according  to  the  proofs,  there  was  not  seuf- 
fldent  distress  upon  the  premises,  be  subsequent 
to  the  day  of  the  demise.  It  is  bad. 

Id.  (16.)   1M 

EJECTMENT— 4. 

1.  In  an  action  of  ejectment,  where  two  of  the 
plaintiff's  lessors  were  married  woman,  and  the  de- 
mise was  laid  in  the  declaration  to  nave  been  on 
the  1st  of  January,  1815,  it  was  necessary  to  estab- 
lish to  the  satisfaction  of  the  Jury  that  the  marriage 
took  place  before  that  day,  lnasmuoh  as  their  hus- 
bands were  stated  to  have  joined  In  the  demise. 

Qarrard  t>.  Lame  of  Reynolds,  (128   9U 

2.  Two  depositions,  taken  in  1818,  were  given  in 
evidence,  one  of  which  stated  the  death  of  the 
father  of  the  women  to  have  taken  place  "  upwards 
of  twenty  years  ago,"  and  the  other  u  about  twenty- 
eight  years  ago.  Both  of  the  depositions,  when 
enumerating  the  children  of  the  deceased,  men- 
tioned the  fact  of  the  marriage,  without  saying 
when  such  marriage  took  place. 

Id.  (16.)    »•» 

8.  In  giving  Its  instructions  to  the  Jury,  the  court 
remarked  that  "the  depositions  should  be  favor- 
ably construed."  After  retiring,  the  Jury  returned 
into  court  and  inquired  what  was  meant  by  the 
Instruction  that  the  "depositions  should  be  fav 


ably  construed,"  when  the  oourt  Informed 
that  "where  a  suit  was  brought  by  A  and  B,  as  man 
and  wife,  and  a  witness  proved  them  man  and 
wife  shortly  after  the  suit  was  brought,  without 
proving  the  time  at  which  they  were  tiitrrman-M, 
it  might  well  be  inferred  that  they  were  man  sod 
wife  when  the  suit  was  instituted ;  and  If  there  was 
an  ambiguity  In  the  deposition  of  William  Bawls 
(the  witness),  it  was  in  the  power  of  the  Jury  to 
find  that  the  two  femes  covert  had  intermarried 
before  the  1st  of  January,  1814." 

Id.  <n»J   »•» 

4.  The  jury  were  further  told,  that  "the  deposi- 
tions had  been  referred  to  the  oourt.  on  a  motion. on 
the  part  of  the  defendant,  for  a  nonsuit,  for  want  of 
proof  of  heirship  and  Intermarriage  of  the  daugh- 
ters of  Reynolds,  at  the  date  of  the  demise.  1  Jan- 
uary, 1815;  and  that  It  seemed  to  the  oourt  that 
William  Rawie  (the  witness!  referred  to  the  ■ 
who  where  the  heirs  of  Reynolds  at  the  t" 
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death,  and  not  at  the  time  the  deposition  was  taken, 
and  refuted  the  nonsuit;  but  the  Jury  were  not 
bound  by  the  construction  given  by  the  court,  and 
could  give  the  deposition  any  construction  they 
saw  proper. 

Id.  (lb.)    003 

5.  Nociception  having-  been  taken  to  the  opinion 
of  the  court  overruling'  the  motion  for  a  nonsuit, 
the  question  whether,  as  matter  of  law,  there  was 
any  evidence  to  be  submitted  to  the  jury,  going  to 
establish  the  intermarriage  at  or  before  the  time 
of  the  demise  laid  in  the  declaration,  was  not  be- 
fore this  court. 

Id.  (lb.)    003 

6.  And  in  the  submission  to  the  Jury  of  the  ques- 
tion of  fact,  whether  or  not  the  evidence  proved  the 
marriage  before  that  time,  there  was  no  Interfer- 
ence with  the  province  of  the  Jury,  or  violation  of 
any  rule  of  law,  the  question  having  been  left  open 
for  their  finding. 

7.  There  was,  therefore,  no  error  in  the  proceed- 
ings of  the  oourt  below. 

Id.  (lb.)    908 

8.  A  bond  for  the  conveyance  of  land  does  not 
transfer  the  legal  title,  so  as  t»  serve  as  a  defense 
In  an  action  of  ejectment,  and  such  a  bond,  when 
signed  by  married  women,  neither  confers  a  legal 
nor  equitable  right  upon  the  obligees.  ■ 

Agricultural  Bank  of  Mississippi  el 
al.  o.  Rice  el  al.,  (226)    MO 

0.  In  ordfr  to  convoy  by  grant,  the  party  possess- 
ing the  right  must  be  i  he  grantor,  and  use  apt  and 
proper  words  to  convey  to  the  grantee. 

Id.  (lb.)    040 

10.  If,  therefore,  the  title  to  land  is  in  marred 
women,  and  a  deed  for  the  land  recites  the  names 
of  the  husbands,  as  grantors,  purporting  to  convey 
in  right  of  their  wives,  the  deed  is  insufficient  to 
convoy  the  title  of  the  wives. 

Id.  (lb.)    040 

tl.  Nor  is  such  a  deed  made  effective  by  its  being 
sia-ned  and  sealed  by  the  wives.    The  Interests  of 
the  husbands  is  conveyed  by  it,  but  nothing  more. 
Id.  (lb.)    040 

12.  A  receipt  of  money,  subsequently,  by  the  fe- 
male grantors,  does  not  pass  the  legal  title,  nor  give 
effect  to  a  deed,  which.astotbem,  was  utterly  void. 
Id.  (lb)    049 

ESTATE  FOB  LIFE— 2. 

What  words  constitute  it,  as  distinguished  from 
a  fee-simple  conditional. 

Shriver's  Lessee  v.  Lynn,  (48)    HI 

EVIDENCE— 1. 

1.  The  declarations  of  a  deceased  member  of  a 
family  that  the  parents  of  it  never  were  married, 
are  admissible  in  evidence,  whether  his  connection 
with  that  family  was  by  blood  or  marriage. 

Jewell's  Leasee  v.  Jewell,  (219)    108 

2.  The  acts  and  declarations  of  the  parties  being 
given  in  evidence  on  both  sides,  on  the  question  of 
marriage,  an  advertisement  announcing  their 
separation  and  appearing  in  the  principal  com- 
mercial newspaper  of  the  place  of  their  residence 
immediately  after  their  separation,  is  part  of  the 
res  gerta,  and  admissible  in  evldenoe.  whether  or 
not  it  was  inserted  by  the  party,  and  if  it  was,  what 
were  his  motives,  are  questions  of  fact  for  the 
Jury. 

id.  (lb.)    108 

8.  If  a  written  contract  between  the  parties  be  of- 
fered in  evldenoe,  the  purport  of  which  is  to  show 
that  the  parties  lived  together  on  another  basis 
than  marriage,  and  the  opposite  party  either  denies 
the  authenticity  of  the  paper  or  alleges  that  It  was 
obtained  by  fraud;  the  question,  whether  there 
was  a  marriage  or  not,  is  still  open  to  the  jury  upon 
the  whole  of  the  evidence. 

Id.  (lb.)    108 

4.  It  Is  legal  evidence  that  the  President  speoialiy 
authorized  and  directed,  in  writing,  the  Secretary 
of  the  Treasury  to  make  advances  of  public  money, 
and  that  sueh  paper  was  destroyed  when  the  treas- 
ury building  was  burned.  It  is  sufficient,  if  the  wit- 
ness states  his  belief  that  it  was  so  destroyed. 

Williams  v.  United  States,  (290)    13S 

5.  The  dockets  and  records  of  a  court,  showing 
that  money  had  been  received  by  the  marshal  or 
his  deputies,  under  executions,  are  evidence  in  a 
suit  against  his  securities. 

M.  (lb.)    135 

EVIDENCE— 8. 

L  When  a  party  to  negotiable  paper  has  given  It 
value  and  currency  by  the  sanction  of  his  name, 
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he  shall  not  afterwards  Invalidate  it,  by  showing, 
upon  his  own  testimony,  that  the  consideration  on 
which  It  was  executed  was  illegal. 

Henderson  v.  Anderson,  (78)    400 

2.  In  the  trial  of  a  cause  for  the  seizure  of  goods 
for  the  violation  of  the  revenue  laws,  the  officers 
who  made  the  seizure  are  competent  witnesses. 
Taylor  et  al.  v.  The  United  States,     (197)    659 

8.  A  bill  of  lading,  entry,  and  owner's  oath,  con- 
cerning other  goods  than  those  seized,  may  be  ad- 
mitted as  a  link  in  the  chain  of  evidence  to  show  a- 
privity  between  the  parties  to  commit  a  fraud  upon 
the  revenue. 

Id.  (lb.)    550 

See  Duties. 

4.  Where  a  general  objection  is  made,  in  the  court 
below,  to  the  reception  of  testimony,  without  stat- 
ing the  grounds  of  the  objection,  the  court  oontid- 
er  It  as  vague  and  nugatory ;  nor  ought  It  to  have 
been  tolerated  In  the  court  below* 

Camden  v.  Doremus,  (616)    705 

EVIDENCE— 4. 

1.  Under  the  statutes  of  Mississippi,  providing  lor 
the  admission  of  the  evidence  of  a  notary  public 
with  regard  to  a  protested  note,  directing  the  form 
of  proceeding  which  the  notary  shall  pursue,  and 
providing  further  that  justices  of  the  peace  may, 
in  certain  cases,  perform  the  duties  of  notaries 
public.  It  was  proper  to  read  in  evldenoe  the 
original  paper  of  the  acting  notary,  although  the 
record  was  made  out  at  a  time  subsequent  to  that 
when  the  protest  was  actually  made. 

Brandon  v.  Lnftut,  (127)    005 

2.  Upon  the  trial  of  a  cause  where  goods  had  been 
seized  upon  suspicion  of  being  fraudulently  Im- 
ported, and  the  United  States  bad  shown  sufficient 
ground  for  an  opinion  of  the  oourt  tiiat  probable 
cause  existed  for  the  prosecution,  and  notice  had 
been  given  to  the  claimant  to  produce  his  books 
and  accounts  relating  to  those  goods,  it  was  proper 
for  the  oourt  to  instruct  the  Jury,  that,  if  the  claim- 
ant had  withheld  the  testimony  of  bis  account*  and 
transactions  with  the  parties  abroad,  from  whom 
he  received  the  goods,  tbey  were  at  liberty  to  pre- 
sume that,  If  produced,  they  would  have  operated 
unfavorably  to  his  cause. 

alftonv.  The  United  State*,  (242)    057 

8.  The  doctrine  laid  down  in  2  Evans's  Pothler,  149, 
cited  and  approved,  namely :  "  That  if  the  weaker 
and  less  satisfactory  evldenoe  is  given  and  relied  on 
In  support  of  a  fact,  when  !t  6  apparent  to  the 
oourt  and  jury  that  proof  of  a  more  direct  and  ex- 

?  licit  character  was  within  the  power  of  the  party, 
he  same  caution  which  rejects  the  secondary  evi- 
dence will  awaken  distrust  and  suspicion  of  the 
weaker  and  less  satisfactory,  and  it  may  well  be 
presumed,  that  if  the  more  perfect  exposition  had 
been  given,  it  would  have  laid  open  deficiencies 
and  objections  which  the  more  obscure  and  uncer- 
tain testimony  was  Intended  to  eonoeal." 

Id.  (lb.)    057 

4.  The  principle  established  in  the  case  of  Wood 
v.  The  United  States  (18  Peters,  842)  reviewed  and 
confirmed,  namely :  "  That  if  the  goods  are  fraudu- 
lently invoiced,  they  are  not  exempted  from  lor- 
felture  by  having  been  appraised  in  the  custom- 
house at  valuations  exceeding  the  prices  in  the  In- 
voices, and  delivered  to  the  importers  on  payment 
of  the  duties  assessed  upon  such  Increased  valua- 
tions." 

Id.  (lb.)    057 

6.  In  the  trial  of  a  cause  where  goods  had  been 
seized  upon  suspicion  of  being  fraudulently  im- 
ported, it  was  proper  to  allow  to  go  to  the  Jury,  as 
evldenoe,  appraisements  of  the  goods,  made  either 
by  the  official  appraisers  or  appraisers  acting  under 
an  appeal,  they  being  present  to  verify  the  papers. 
The  objection  that  the  appraisements  had  not  been 
made  In  presence  of  the  jury  was  not  sufficient. 

Buckley  v.  The  United  States,  (251)    061 

8.  Such  papers  are  documents  of  public  writings, 
not  Judicial,  and  may  be  used  as  evldenoe,  under 
the  rules  which  regulate  all  that  class  of  papers. 

Id.  (lb.)    061 

7.  Other  Invoices  of  other  goods  imported  by  the 
party  are  admissible.  The  decision  on  this  point 
in  Wood  v.  The  United  States  (16  Peters,  8»,  880) 
confirmed. 

Id.  (lb.)    061 

8.  It  was  proper  to  show,  in  such  a  case,  that  the 
agent  of  the  claimant  had  sold  goods  for  him  at 
prices  which  yielded  profits,  which  other  persons, 
engaged  in  the  same  trade,  averred  could  not  fairly 
have  been  made  in  the  then  state  of  the  market. 

Id.  f  (lb.)    061 
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9.  The  court  Is  the  tribunal  to  determine,  from 
the  evidence,  whether  or  not  there  was  probable 
cause  for  the  seizure. 

Buckley  V.  The  United  States.  (861)    961 

10.  If  the  notarial  protest  does  not  set  forth  the. 
fact  that  the  bill  was  preseuted  to  the  drawee,  it 
cannot  be  read  in  evldenoa  to  the  jury. 

Mummv.Lakt,  (262)    967 

11.  In  an  action  brought  by  the  Indorsee  against 
the  indorscr  of  a  promissory  note,  which  had  been 
deposited  in  a  bank  for  collection,  the  notary  pub- 
lio  who  mado  the  protest  Is  a  competent  witness, 
although  be  has  given  bond  to  the  bank  for  the 
faithful  performance  of  his  duty. 

Omkendorfer  v.  Preston,  (817)    988 

12.  He  is  also  competent  to  testify  as  to  his  usual 
practice. 

Id.  (lb.)    998 

13.  Although  evidence  is  not  admissible  to  show 
that  usage  was  iu.fact  different  from  that  which  it 
was  established  to  be  by  judicial  decisions,  yet  It 
may  be  shown  that  it  was  subsequently  changed. 

Id.  (Jo.)    998 

14.  The  statutes  of  Alabama  require  the  negotia- 
bility and  character  of  bills  of  exchange,  foreign 
and  Inland,  and  promissory  notes,  payable  in  bank, 
to  be  governed  by  the  general  commercial  law. 

Smyth  v.  Strader  it  al.,  1*04)    1031 

16.  If  a  partner  draws  notes  in  the  name  of  the 
Arm,  payable  to  himself,  and  then  Indorses  them  to 
a  third  party  for  a  personal  and  not  a  partnership 
consideration,  the  first  indorsee  cannot  maintain 
an  action  upon  tbe"m  against  the  firm,  if  he  knew 
that  the  notes  were  antedated. 

Id.  (lb.)    1081 

16.  But  if  the  first  indorsee  passes  them  away  to 
a  second  indorsee  before  the  maturity  of  the  notes, 
in  the  due  course  of  business,  and  the  second  in- 
dorsee has  no  knowledge  of  the  otroumstances  of 
their  execution  and  first  Indorsement,  he  may  be 
entitled  to  recover  against  the  firm,  although  the 
partner  who  drew  the  notes  committed  a  fraud  by 
antedating  them. 

Id.  (16.)    1031 

17.  But  if  the  second  indorsee  received  the  notes 
after  their  maturity,  or  out  of  the  ordinary  course 
of  business,  or  under  circumstances  whioh  au- 
thorize an  inference  that  he  had  knowledge  of  the 
fraud  in  their  execution  or  first  Indorsement,  he 
cannot  recover. 

Id.  (lb.)    1031 

18.  These  things  are  matters  of  evidence  for  the 
Jury. 

Id.  (lb.)    1031 

19.  Evidenoe  is  admissible  to  show  that.  In  an  ao- 
oount  current  between  the  first  and  second  indor- 
see, no  credit  was  given  In  It  for  the  notes  when  they 
were  passed  from  the  first  to  the  second  Indorsee. 

IdT^  (lb.)    1031 

20.  So,  evidence  of  drawing  and  redrawing  be- 
tween the  first  and  second  indorsee,  alluded  to  in 
the  account  current,  is  admissible. 

Id.  (lb.)    1081 

21.  The  testimony  of  one  of  the  partners,  offered 
for  the  purpose  of  proving  the  fraud  committed 
by  the  drawer  of  the  notes,  Is  not  admissible.  This 
court  again  recognizes  the  rule  upon  this  subject 
established  In  the  ease  of  Henderson  v.  Anderson 
(3  Howard,  73). 

Id.  (lb.)    1081 

22.  The  partner  offered  as  a  witness  was  a  party 
upon  the  record,  and  thus,  also,  disqualified. 

Id.  (16.)    1031 

EXECUTION-* 
See  Practice. 

EXECUTION-8. 

1.  A  law  of  the  State  of  Indiana,  directing  "  that 
real  and  personal  estate,  taken  in  execution,  shall 
sell  for  the  best  price  the  same  will  bring  at  public 
auction  and  outcry,  except  that  the  fee-simple  of 
real  estate  shall  not  be  sold  to  satisfy  any  execu- 
tion or  executions,  until  the  rents  and  profits  for 
the  term  of  seven  years  of  suoh  real  estate  shall 
have  been  first  offered  for  sale  at  public  auction 
and  outcry ;  and  If  such  rents  and  profits  will  not 
sell  for  a  sum  sufficient  to  satisfy  such  execution 
or  executions,  then  the  fee-simple  shall  be  sold," 
Is  not  merely  directory  to  the  sheriff,  but  restrict- 
ive of  his  power  to  self  the  fee-simple. 

Oantly's  haste  v.  Ewing,  (707)    794 

2.  If  he  sells  the  fee-simple  without  having  previ- 
ously offered  the  rents  and  profits,  his  deed  is  void. 

Id.  (lb.)    794 

8.  A  marshal  is  not  authorized  by  law  to  receive 

1100 


anything.  In  discharge  of  an  execution,  but  sold 
and  silver,  unless  the  plaintiff  authorises  him  to  re- 
ceive something  else. 

McFarland  v.  Qwin,  (Til)   798 

4.  The  ease  of  Griffin  el  al.  v.  Thompson  (2  How- 
ard,  244),  reviewed  and  confirmed. 

Id.  (It>.)   7t» 

4.  A  marshal,  like  a  sheriff,  is  bound,  after  the  ex- 
piration of  bis  term  of  office,  to  complete  an  exe- 
cution which  has  come  to  his  hands  during  his 
term;  and  an  execution  Is  never  completed  unto 
the  money  is  made  and  paid  over  to  tbe  plaintiff,  If 
it  is  practicable  to  make  it. 

Id.  (IbJ    TM 

EXECUTION— 4. 

1.  In  cases  of  conflicting  executions  issued  out  of 
the  federal  and  State  oourta,  a  priority  is  given  to 
that  under  which  there  is  an  actual  seizure  of  the 
property  first. 

Brown  c.  Clor*«,  (4)   **• 

2.  Although,  by  the  law  of  Alabama,  where  an  exe- 
cution has  Issued  during  tbe  lifetime  of  a  defendant, 
but  has  not  been  actually  levied,  an  alias  or  phv- 
ies  may  go  after  bis  death,  and  the  personal  estate 
of  the  deceased  levied  upon  and  sold  to  satisfy  the 
judgment,  yet,  this  is  not  so  with  respect  to  'he 

Krwinis  Lessee  v.  Dundas,  (86)   878 

3.  By  the  common  law,  the  writ  of  fieri  facim  owl 
relation  back  to  its  teste,  and  if  the  execution  arss 
tested  during  the  lifetime  of  a  deceased  defendant. 
It  might  be  taken  out  and  levied  upon  bis  goods 
and  chattels  after  his  death. 

Id.  (ft.)  87» 

4.  But  If  an  execution  Issues  and  bears  teste  sfter 
the  death  of  the  defendant,  it  is  irregular  and  void, 
and  cannot  be  enforced  against  either  the  real  or 
personal  property  of  the  defendant.  The  judg- 
ment must  first  be  revived  again«t  the  heirs  or  dev- 
isees in  the  one  case,  or  personal  representatives 
In  the  other. 

id.  (ft.)   878 

6.  Such  Is  the  settled  law  where  there  is  but  one 
defendant. 

Id.  (ft.)   878 

6.  Where  there  are  two  defendants,  one  of  whoa 
has  died,  the  Judgment  cannot  be  enforced  by  exe- 
cution against  tbe  real  estate  of  the  survivor  alone; 
and  as  lthasto  Issue  against  the  real  estate  of  both. 
the  real  estate  of  the  deoejued  is  protected  by  the 
same  law  which  would  govern  the  case  If  he  had 
been  the  sole  defendant.  The  Judgment  must  be 
revived  by  scire  facias. 

Id.  (lb.)   818 

7.  Before  and  since  tbe  Statute  of  Westminster 
2d  (which  subjected  lands  to  an  elegit),  a  Judgment 
against  two  defendants  survived  against  the  per- 
sonal estate  of  the  survivor,  and  execution  could 
be  taken  out  against  him,  within  a  year,  without  a 
tetre  facias. 

Id.  (lb.)   878 

8.  But  before  the  real  estate  of  the  deceased  can 
be  subjected  to  execution,  the  judgment,  whioh 
does  not  survive  as  to  tbe  real  estate,  must  ne  re- 
vived against  the  surviving  defendant,  and  against 
the  heirs,  devisees,  and  terre-tenants  of  the  de- 
ceased. 

Id.  (B.J   878 

9.  Tbe  interest  of  new  parties  would  otherwise  b* 
liable  to  be  suddenly  devested  without  notice. 

Id.  (IbJ  878 

EXECUTOR8  AND  ADMINT8TBATOBS-L 

See  Chancery. 

L  If  an  executor,  in  distributing  an  estate,  as- 
signs to  one  of  tbe  distributees  a  mortirage  wblck 
is  for  a  greater  amount  than  bis  share,  the  dis- 
tributee is  not  bound  to  make  up  the  difference  in 
case  the  mortgaged  property  sells  for  less  than  the 
amount  of  the  mortgage. 

Hammond's  Aim.  v.  Lewis,  Bx'r  of 
Washington,  04)     88 

2.  A  disposition  by  a  testator  of  his  personal  prop- 
erty to  purposes  other  than  the  payment  of  h* 
debts,  with  the  assent  of  creditors,  is  tn  itself  s 
charge  on  the  real  estate,  subjecting  it  to  the  pay- 
ment of  the  debts  of  the  estate,  although  no  sock 
charge  is  created  by  the  words  of  the  will. 
Bank  of  the  United  States  etaLt. 
Beverly  el  al.,  fl»D     7» 

EXECUTORS  AND    ADMIN ISTBATOB8.-1 
See  Practice,  Devise. 

EXECUTORS  AND  ADMINI8TRATOR8-4. 
1.  The  decision  of  this  court  tn  the  case  of  Wee 
How  abo  1,  3, 1. 1 
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v.  Sessions  (3  Howard,  624)  reviewed  and  confirmed. 
Paige  v.  Sessions,  (122)    90S 

2.  Where  a  person  domiciled  in  England  died, 
leaving  property  bith  in  England  and  Pennsylva- 
nia, and  the  executor  took  out  letters  testamentary 
in  both  countries,  in  a  suit  in  England  against  the 
executor  by  the  administrator  of  a  deceased  claim- 
ant, tbe  parties  were  restricted  to  the  limits  of  the 
country  to  which  their  letters  extended. 

Aspden  v.  Atom,  (467)    1069 

3.  The  executor  could  not  rightfully  transmit  the 
Pennsylvania  asset*  to  be  distributed  by  a  foreign 
Jurisdiction. 

id.  (lb.)    1059 

4.  So,  the  administrator  of  tbe  deceased  claim- 
ant, acting  under  letters  granted  In  England,  only 
represented  the  Intestate  to  the  extent  of  these 
English  letters,  and  could  not  be  known  as  a  repre- 
sentative in  Pennsylvania. 

Id.  (lb.)    1069 

5.  Two  suits,  therefore,  one  in  England,  between 
the  executor  and  the  administrator  of  a  deceased 
claimant,  acting  under  English  letters,  and  the 
other  in  Pennsylvania,  between  the  executor  and 
another  administrator  of  the  claimant,  acting  under 
Pennsylvania  letters,  aro  suits  between  different 
parties.  And  neither  the  decree  nor  proceedings 
in  the  English  suit  are  competent  evidence  in  the 
American  suit.  Tbe  property  in  controversy  is  dif- 
ferent In  tbe  two  suits. 

Id.  (lb.)    1069 

6.  A  Judgment  or  decree  set  up  as  a  bar  by  plea, 
or  relied  on  as  evidenoe  by  way  of  estoppel,  to  be 
conclusive,  must  have  been  made, 

1.  By  a  court  of  competent  Jurisdiction,  upon  the 
same  subject  matter. 
3.  Between  the  same  parties. 
8.  For  tbe  same  purpose. 

7.  On  either  ground,  the  evidenoe  in  the  English 
suit  Is  incompetent  to  prove  anything  with  regard 
to  the  Pennsylvania  assets. 

Id.  (lb.)    1069 

8.  Although,  In  cases  peculiarly  circumstanced, 
one  Jurisdiction  administering  assets  may,  as  mat- 
ter of  enmity,  transmit  them  to  a  foreign  Jurisdic- 
tion, yet  tbey  cannot  be  sent  to  England  where  a 
suit  is  pending  In  this  country  for  the  American  as- 
sets. A  decree  of  tbe  High  Court  of  Chancery,  In 
England,  purporting  to  distribute  assets  so  situa- 
ted, would  be  treated  as  void  for  want  of  Jurisdic- 
tion. 

Id.  (lb.)    1069 

9.  The  Circuit  Court  of  the  United  States,  sitting 
in  Pennsylvania,  is  bound  by  the  same  rules  which 
govern  the  local  tribunals  of  that  State,  and  would 

nulre  a  devisee  to  give  security  to  refund  In  case 
ebt  should  afterwards  be  proved  against  the 
testator.  Other  provisions  of  the  laws  of  that  State 
would  also  embarrass  a  court  in  exercising  the  com- 
ity referred  to. 

Id.  (To.)     1089 

10.  Under  the  influence  of  similar  laws,  the  courts 
of  the  several  States  have  been  so  much  restrained 
as  to  render  the  exercise  of  comity  among  each 
other  little  more  than  a  barren  theory.  More  could 
not  be  required  between  the  courts  of  this 
-country  and  England. 

Id.  (lb.)    1069 

11.  There  having  been  no  evidenoe  Introduced  In 
the  English  suit  to  establish  the  heirship  of  the 
claimant,  tbe  decision  of  the  court  there,  dismiss- 
ing the  bill,  is  not  conclusive  as  to  the  title.  What 
effect  those  proceedings  ought  to  have  in  this 
country,  this  court  will  not  now  decide.  It  only  de- 
cides, that  the  evidenoe  in  support  of  the  title  Is 
not  barred  in  the  Circuit  Court  of  Pennsylvania. 

Id.  (lb.)    1069 

12.  The  Judgment  of  a  foreign  court  upon  a  ques- 
tion of  title  cannot  preclude  a  claimant  from  in- 
troducing evidenoe  in  a  second  suit,  in  another 
country,  for  other  property.  Such  a  proposition  Is 
not  recognized  either  by  the  jurisprudence  of  tbe 
United  States  or  of  Great  Britain ;  nor  is  the  opin- 
ion of  this  court  in  oonfllct  with  the  established 
-comity  of  nations. 

Id.  (lb.)    1089 

18.  A  person  cannot  legally  purchase  on  his  own 
account  that  which  his  duty  or  trust  requires  him 
to  sell  on  account  of  another,  nor  purchase  on  ac- 
-oount  of  another  that  which  he  sells  on  his  own 
account.  He  Is  not  allowed  to  unite  the  two  op- 
posite characters  of  buyer  and  seller. 

Miehoud  v.  Olrod,  (803)     1076 

14.  A   purchase  per  interpositam  personam,  by  a 

trustee  or  agent,  of  the  particular  property  of 

which  he  has  the  sale,  or  In  which  be  represents 

Howard  1,  2,  8,  4. 


another,  whether  be  has  an  Interest  in  it  or  not, 

carries  fraud  on  the  face  or  it. 

*^     Id.  (lb.)    1076 

15.  This  rule  applies  to  a  purchase  by  executors, 
at  open  sale,  although  they  were  empowered  by 
the  will  to  sell  the  estate  of  their  testator  for  the 
benefit  of  heirs  and  legatees,  a  part  of  which  heirs 
and  legatees  they  themselves  were. 

Id.  (lb.)    1076 

16.  A  purchase  so  made  by  executors  will  be  set 
aside. 

Id.  (lb.)    1076 

17.  The  decisions  of  the  courts  of  several  States, 
upon  this  subject,  examined  and  remarked  upon. 

Id.  (16.)    1076 

18.  Relaxations  of  this  rule  of  the  civil  law,  which 
were  made  In  some  countries  of  Europe,  were  not 
adopted  by  the  Spanish  law,  and  of  course  never 
reached  Louisiana.  Nor  were  those  relaxations 
carried  so  far  as  to  allow  a  testamentary  or  dative 
executor  to  buy  the  property  which  he  was  ap- 
pointed to  administer. 

Id.  (lb.)    1076 

19.  The  maxims  and  qualifications  of  the  civil 
law,  upon  this  point,  examined. 

Id.  (Ih.)    1076 

20.  Although  courts  of  equity  generally  adopt 
the  statutes  of  limitation,  yet,  In  a  case  of  actual 
fraud,  they  will  grant  relief  within  the  lifetime  of 
either  of  the  parties  upon  whom  the  fraud  is 
proved,  or  within  thlty  years  after  it  has  been  dis- 
covered or  become  known  to  the  party  whose 
rights  are  affected  by  it. 

Id.  (lb.)    1076 

21.  Within  what  time  a  constructive  trust  will  be 
barred  must  depend  upon  the  ctrcumstanoes  of 
the  case,  and  these  are  always  examined. 

Id.  (lb.)    1076 

22.  Acquittances  given  to  an  executor,  without 
a  full  knowledge  or  all  the  circumstances,  where 
such  Information  had  been  withheld  by  the  execu- 
tor, and  menaces  and  promises  thrown  out  to  pre- 
vent inquiry,  are  not  binding. 

Id.  (lb.)    1076 


FEME  COVERT— 8. 
Where  property  devised  to  a  woman  who  after- 
wards married,  was  held  not  to  be  responsible  for 
her  husband's  debts. 

Price  v.  Sessions,  (624)    768 

FEMES  COVERT— A 

1.  A  bond  for  tbe  conveyance  of  landjdoes  not 
transfer  the  legal  title,  so  as  to  serve  as  a  defense 
In  an  action  of  ejectment,  and  such  a  bond,  when 
signed  by  married  women,  neither  confers  a  legal 
or  equitable  right  upon  the  obligees. 

Agricultural  Bank  of  Mississippi       (225)    949 
el  at.  v.  Rice  et  al„ 

2.  In  order  to  convey  by  grant,  the  party  possess- 
ing the  right  must  be  the  grantor,  and  use  apt  and 
proper  words  to  convey  to  the  grantee.     • 

Id.  (lb.)    949 

8.  If,  therefore,  the  title  to  land  Is  in  mnrrled 
women,  and  a  deed  for  the  land  recites  the  names 
of  the  husbands,  as  grantors,  purporting  to  con- 
vey in  right  of  their  wives,  tbe  deed  Is  insufficient 
to  convey  tbe  titles  of  the  wives. 

Id.  (lb.)    949 

4.  Nor  is  such  a  deed  made  effective  by  Its  being 
signed  and  sealed  by  tbe  wives.  The  interest  of  the 
husbands  Is  conveyed  by  It,  but  nothing  more. 

Id.  (lb.)   949 

5.  A  receipt  of  money,  subsequently,  by  tbe  fe- 
male grantors,  does  not  pass  the  legal  title,  nor 
give  effect  to  a  deed,  which,  as  to  them,  was  utterly 
void. 

Id.  (lb.)    949 

FLORIDA-1. 
See  Lands,  Public. 

FORTHCOMING  BOND-4. 
See  Judgment. 

FBAUD-8. 

An  action  for  money  had  and  received  will  lie 

against  a  person  who  has  received  the  proceeds  of 

a  lottery  ticket  which  he  had  fraudulently  caused 

to  be  drawn  as  a  prize. 

CotU  v.  Phalen  and  Morris,  (876)    306 


GUARANTBE-1. 
See  Commercial  Law. 
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GUARANTEE— 2. 

1.  Whether  a  guarantee  Is  a  continuing  one  or* 
not. 

Lawrtmeev.McCalmont,  (426)    3»8 

2.  The  principles  laid  down  in  the  oaae  of  Bell  v. 
Bruen  (1  Howard,  188,  186),  whioh  should  govern 
the  construction  of  commercial  guaranties,  re- 
rtowed  and  oonflrmed. 

Id.  (16.)    396 

3.  A  valuable  oonslderat]on,however  small  or  nom- 
inal, if  given  or  stipulated  for  in  good  faith,  is. 
In  the  absence  of  fraud,  sufficient  to  support  an  ac- 
tion on  any  parol  contract,  and  this  is  equally  true 
as  to  contracts  of  guaranty  as  to  others. 

Id.  (lb.)    326 

4.  The  questlon,whether  or  not  the  guarantor  bad 
sutllclent  notice  of  the  failure  of  the  principals  to 
pay  the  debt,  was  a  question  of  fact  for  the  Jury. 

Id.  (lb.)    3M 

5.  The  strictness  of  the  rule  requiring  notice  be- 
tween parties  to  a  bill  or  note,  is  much  relaxed  in 
cases  of  collateral  security  or  of  guarantee  in  a 
separate  contract ;  the  omission  of  suoh  strict  no- 
tice does  not  Imply  injury  as  a  matter  of  course. 
The  guarantor  must  prove  that  he  has  suffered 
damage  by  the  neglect  to  make  the  demand  on  the 
maker,  and  to  give  notice,  and  then  he  is  discharged 
only  to  the  extent  of  the  damage  sustained. 

RhcUv.Poe,  (467)    338 


HABEAS  CORPUS-B. 
Neither  the  Supreme  Court,  nor  any  other 
court  of  the  United  States,  or  Judge  thereof,  can 
issue  a  habeas  corpus  to  bring  up  a  prisoner,  who  is 
in  custody  under  a  sentenoe  or  execution  of  a  State 
court,  for  any  other  purpose  than  to  be  used  as  a 
witness. 

Ez-parU  Dorr,  (108)    514 

HEARSAY  EVIDENCE— 1. 
See  Marriage. 

IMPRISONMENT  FOR  DBBT-1. 
A  person  in  custody  under  a  capias  ad  satisfacien- 
dum issued  under  the  authority  of  the  Circuit 
Court  of  the  United  States,  cannot  legally  be  dis- 
charged from  imprisonment  by  the  State  officer, 
acting  under  a  State  insolvent  law. 

Duncan  v.  Darst  U  al.,  (801)    189 

IMPRISONMENT  FOR  DEBT-2. 
A  sheriff  has  no  right  to  dlsoharge  a  prisoner  in 
custody  by  process  from  the  Circuit  Court,  unless 
suoh  discharge  is  sanctioned  by  an  act  of  Congress, 
or  the  mode  of  it  adopted  as  a  rule  by  the  Circuit 
Court  of  the  United  States. 

McN uU  v.  Bland,  (V)    159 

•  INSTRUCTIONS-* 

A  court  is  not  bound  to  grant  an  instruction 
prayed  for.  when  it  is  merely  a  recital  of  general 
or  abstract  principles,  and  not  accompanied  by,  or 
founded  upon,  a  statement  of  the  testimony. 

RheUv.Poe,  (467)    838 

IN8URANCE-4. 

1.  A  policy  of  Insurance  contained  a  stipulation, 
that  If  the  Insured  then  had,  or  thereafter  should 
have,  any  other  Insurance  upon  the  same  property, 
notice  thereof  should  be  given  to  the  company,  and 
the  same  indorsed  upon  the  policy,  or  otherwise  ac- 
knowledged by  the  company  In  writing,  in  default 
of  which  the  policy  should  oeaae. 

Carpenter  v.  Providence  Washing- 
tnn  Insurance  Company.  (188)    931 

2.  A  bill  was  filed  in  equity  by  the  Insured,  al- 
leging that  notice  was  given  to  the  insurance  com- 
pany, and  praying  that  the  company  might  be 
compelled  to  Indorse  the  notice  upon  the  policy,  or 
otherwise  acknowledge  the  same  in  writing. 

Id.  Ob.)    931 

8.  When  the  answer  of  the  company,  sworn  to  by 
the  then  president,  denies  the  reception  of  the  no- 
tice, to  the  best  of  his  knowledge  and  belief,  the 
question  becomes  one  of  fact  and  of  law ;  of  fact, 
whether  the  evidenoe  offered  by  the  complainant  Is 
sufficient  to  sustain  the  allegation ;  and  of  law, 
whether.  If  so,  this  court  can  compel  the  company 
to  acknowledge  it. 

Id.  (lb.)    981 

4.  The  answer  being  responsive  to  the  bill,  and 

denying  the  allegation,  under  oath,  the  general 

rule  Is,  that  the  allegation  must  be  proved,  not 

llttg 


only  by  the  testimony  of  one  witness,  but  by  some 
additional  evidence. 

Id.  Ob.)  Nl 

5.  Several  qualifications  and  limitations  of  tola 
rule  examined. 

-     id.  (lb.)  «31 

6.  The  circumstances  of  this  case  are  such  that 
the  general  rule  applies. 

Id.  UbJ  Ml 

T.  Two  witnesses  are  produced  by  the  oompiain- 

ant  to  prove  the  notice,  but  neither  of  them  tweara 

Sositively  to  it,  and  tlve  circumstances  of  the  case 
o  not  strengthen  their  testimony. 

Id.  (lb.)   Ml 

8.  The  rules  by  which  parties  are  sometimes 
allowed  to  introduce  parol  evidence  with  reference 
to  a  written  contract  do  not  apply  to  this  case, 
where  the  parol  proof  is  offered  by  the  complain- 
ant, seeking  to  snow  a  fact  which,  if  true,  would 
establish  a  breach  of  duty  In  the  defendant*,  hap- 
pening after  the  original  contract  was  made. 

Id.  (lb.)  Ml 

9.  The  question  of  law  whioh  would  arise  if  the 
notloe  were  sufficiently  proved  by  the  complainant 
need  not  be  decided  In  this  case. 

Id.  (lb.)   931 

INTEREST— 1. 

In  the  settlement  of  an  account  between  the 

owner  of  land  and  the  holder.  Interest  begins  to 

run  against  the  latter  from  the  time  when  the 

owner  asserted  his  title  to  the  land. 

Buchannon  etal.  v.  Upshav,  (IS)     ** 


JUDGMENT— 4. 

1.  By  the  law  of  Mississippi,  a  Judgment  is  a  Ilea 
upon  personal  aa  well  as  real  estate  from  the  time  of 
its  rendition. 

Broicn  v.  Clarke,  (4)  «*• 

2.  Where  there  has  been  a  Judgment,  an  execution 
levied  upon  personal  property,  and  a  forthcoming 
bond,  the  property  levied  upon  Is  released  by  the 
bond,  and  the  lien  of  the  Judgment  destroyed. 

Id.  lib.)   **• 

8.  If,  therefore,  after  this,  another  Judgment  be 

entered  against  the  original  defendant,  tots  second 

Judgment  is  a  lien  upon  the  property  which  has 

been  released  by  the  bond. 

Id..  (To.)    859 

4.  The  lien  thus  acquired  by  the  second  jud*  men* 
is  not  destroyed  by  subsequently  quashing  the 
forthcoming  bond.  The  effect  of  such  quashing  la 
not  to  revive  the  first  Judgment,  and  thus  restore 
the  lien  which  was  superseded  by  the  execution  of 
the  bond. 

Id.  Ub.l   859 

5.  If  the  forthcoming  bond  had  been  shown  to 
have  been  void  ab  initio,  the  result  would  be  differ- 
ent. 

Id.  Ubi    8C9 

6.  Where  there  are  two  defendants,  one  of  whom 
has  died,  the  Judgment  cannot  be  enforced  by 
execution  against  the  real  estate  of  the  surviv- 
or alone ;  and  aa  it  has  to  issue  against  the  real  es- 
tate of  both,  the  real  estate  of  the  deceased  Is  pro- 
tected by  the  same  law  which  would  govern  the 
case  if  he  had  been  the  sole  defendant.  The  Judg- 
ment must  be  revived  by  scire  facias. 

Erwtn'e  Lessee  v.  Dundat,  m>    878 

T.  Before  and  stnoethe  Statute  of  Westmtiutertt 
(which  subjected  lands  to  an  eleatt),  a  Judgment 
against  two  defendants  survived  against  the  per- 
sonal estate  of  the  survivor,  and  execution  could 
be  taken  out  against  him,  within  a  year,  without  a 
scire  facias. 

Id.  (HO    878 

8.  But  before  the  real  estate  of  the  deceased  can  be 
subjected  to  execution,  the  Judgment,  which  does 
not  survive  as  to  the  real  estate,  most  be  rrrived 
against  the  surviving  defendant,  and  against  the 
heirs,  devisees,  and  terre-tenants  of  the  deceased. 

Id.  IfbJ    878 

9.  The  Interestof  new  parties  would  otherwise  be 
liable  to  be  suddenly  devested  without  notice. 

Id.  lib.)    878 

JURISDICTION-*. 
h  A  citizen  of  one  State  has  a  light  to  sue  on  the 
sheriff's  bond  of  another  State,  and  to  use  the 
name  of  the  governor  for  the  purpose,  although 
the  governor  and  sheriff  are  citizens  of  the  same 
State,  provided  the  party  for  whose  use  the  suit  is 
brought  is  a  citizen  of  a  different  State  from  the 
Sheriff. 

McNutt  v.  Bland,  (8)    Is* 
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2.  A  sheriff  has  no  right  to  discharge  a  prisoner 
in  custody  by  process  from  the  Circuit  Court, unless 
■nob  discharge  Is  sanctioned  by  an  act  of  Congress, 
or  the  mode  of  it  adopted  as  a  rule  by  the  Circuit 
Court  of  the  United  States. 

Id.  (lb.)    189 

8.  A  sale  ordered  by  a  court,  in  a  case  where  it  bad 
not  Jurisdiction,  must  be  considered  as  Inadver- 
tently done.or  as  an  unauthorized  proceeding;  and, 
in  either  branch  of  the  alternative,  as  a  nullity. 

Shriva-'a  Lessee  v.  Lynn  et  al.,  (48)    1 78 

4.  But  where  the  court  had  Jurisdiction,  the  rec- 
ord must  be  received  as  conclusive  of  the  rights 
adjudicated. 

Id.  (lb.)   n» 

5.  The  original  Jurisdiction  of  this  court  does  not 
extend  to  the  case  of  a  petition  by  a  private  indi- 
vidual, for  a  habeas  corpus  to  bring  up  the  body  of 
bis  infant  daughter,  alleged  to  be  unlawfully  de- 
tained from  him. 

Kx-parte  Barry,  (65)    180 

8.  Where  the  plaintiff  in  the  court  below  claims 

SOOO  or  more,  and  the  ruling  of  the  court  is  for  a 
s  sum,  he  is  entitled  to  a  writ  of  error. 

Kna j>p  r.  Bank*,  (78)    184 

7.  But  the  defendant  is  not  entitled  to  such  writ 
where  the  judgment  against  him  Is  for  a  less  sum 
than  $2,000  at  the  time  of  the  rendition  thereof. 

Id.  (lb.)    184 

8.  A  statute  of  Mississippi  allows  suit  to  be  brought 
against  the  maker  and  payee  Jointly,  of  a  promis- 
sory note,  by  the  indorsee. 

DromanoU  v.  Formers'  and  Mechan- 
ics' Bank  of  Mississippi,  (241)    858 

9.  But  an  action  of  this  kind  cannot  be  main- 
tained in  the  courts  of  the  United  States,  although 
the  plaintiff  resides  In  another  State,  provided  the 
maker  and  payee  both  reside  in  Mississippi. 

Id.  (lb.)   ass 

10.  By  a  law  of  Michigan,  passed  in  1818,  the 
county  oourts  bad  power,  under  certain  circum- 
stances, to  order  the  sole  of  the  real  estate  of  a  de- 
ceased person  for  the  payment  of  debut  and  lega- 
cies, it  was  for  that  court  to  decide  upon  the 
existence  of  the  facts  which  gave  Jurisdiction; 
and  the  exercise  of  the  jurisdiction  warrants  the 
presumption  that  the  facts  which  were  necessary 
to  be  proved  were  proved. 

Grtfnwn'*  Legate  v.  Astor,  (819)    388 

11.  A  distinction  exists  between  oourts  of  limited 
and  of  general  Jurisdiction :  In  the  former  the  rec- 
ord must  show  that  the  Jurisdiction  was  rightfully 
exercised ;  in  the  latter  It  will  be  presumed  that  ft 
existed,  where  the  record  is  silent. 

id.  (lb.)    383 

12.  This  court  has  jurisdiction,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  In  a  Missouri 
land  cause,  where  the  title  is  not  to  be  determined 
by  Spanish  Ittws  alone,  but  where  the  construction 
of  an  act  of  Congress  is  involved  to  sustain  the 
title. 

Chouteau  v.  Eckhart,  (844)    80S 

18.  This  oourt  has  not  t  he  power  so  to  alter  a  former 
mandate  of  the  court  as  to  direct  lands  in  Florida, 
which  had  not  been  offered  for  sale,  under  the 
President's  proclamation,  to  be  Included  within  a 
survey,  as  well  as  those  lauds  which  had  been  so 
offered. 

Ex-paiU  Stobald,  (465)    337 

14.  A  oitlzen  of  one  State  can  sue  a  corporation 
which  has  been  created  by,  and  transacts  Its  busi- 
ness in,  another  State  (the  suit  being  brought  in 
the  bitter  State),  although  some  of  the  members  of 
the  corporation  are  not  citizens  of  the  State  in 
which  the  suit  Is  brought,  and  although  the  State 
itself  may  be  a  member  of  the  corporation. 

Louisville,  Cincinnati,  and  Charleston 
Railroad  Company  v.  Letson,  (497)    8S8 

15.. A  corporation  created  by,  and  transacting 
business  in  a  State,  Is  to  be  deemed  an  Inhabitant 
of  the  State,  capable  of  being  treated  hs  a  citizen 
for  all  purposes  of  suing  and  being  sued ;  and  an 
averment  of  the  fact  of  its  creation,  and  the  place 
of  its  residence  Is  sufficient  to  give  the  Circuit 
Courts  jurisdiction. 

Id.  (lb.)    8S3 

See  Practice. 

JTJBI8DICTION-8. 

See  Admiralty. 

1.  The  Circuit  Court  of  the  United  States  has  Juris- 
diction where  a  promissory  note  is  made  by  a  citi- 
zen of  one  State,  payable  to  another  citizen  of  the 
same  State  or  bearer,  and  the  party  bringing  the 
suit  is  a  citizen  of  a  different  State;  although  upon 
the  face  of  the  note  it  was  expressed  to  be  for  the 
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use  of  persons  residing  in  the  State  in  which  the 
maker  and  payee  lived. 

Bmniaffte  v.  Williams,  (574)    78» 

2.  Where  the  citizenship  of  the  parties  gives  juris- 
diction, and  the  legal  right  to  sue  Is  In  the  plaint- 
iff, the  oourt  will  not  Inquire  into  the  residence  of 
those  who  may  have  an  equitable  Interest  In  the 
claim. 

Id.  (lb.)    788 

8.  This  oourt  has  not  jurisdiction,  under  the  25th 

section  of  the  J  udiciary  Act,  of  a  question  whether 

an  ordinance  of  the  corporate  authorities  of  New 

Orleans  does  or  does  not  Impair  religious  liberty. 

PermoU  t>.  First  Municipality.  (689)    739 

4.  The  Constitution  of  the  United  States  makes 
no  provision  for  protecting  the  citizens  of  the  re- 
spective States  in  their  religious  liberties;  this  is 
left  to  the  State  constitutions  and  laws. 

Id.  (lb.)    739 

5.  The  Act  of  February  20th,  1811,  authorizing  the 
people  of  the  territory  of  Orleans  to  form  a  consti- 
tution and  State  government,  contained,  in  the 
third  section  thereof,  two  provisos;  one  in  the 
nature  of  instructions  how  the  constitution  was  to 
be  formed,  and  the  other,  reserving  to  the  United 
States  the  property  In  the  public  lands,  their  ex- 
emption from  State  taxation,  and  the  common 
right  to  navigate  the  Mississippi. 

Id.  ,  (III.)    789 

8.  The  first  of  these  provisos  was  fully  satisfied  by 
the  Act  of  1812,  admitting  Louisiana  into  the  Union, 
"on  an  equal  footing  with  the  original  States.'' 
The  conditions  and  terms  referred  to  in  the  act  of 
admission  referred  solely  to  the  second  proviso,  in- 
volving rights  of  property  and  navigation. 

Id.  (lb.)    739 

7.  The  Act  of  1805,  ch.  88.  extending  to  the  inhab- 
itants of  the  Orleans  territory,  the  rights,  priv- 
ileges, and  advantages  secured  to  the  northwestern 
territory  by  the  ordinance  of  1787,  had  no  further 
force  after  the  adoption  of  the  State  constitution 
of  Louisiana,  than  other  acts  of  Congress,  organiz- 
ing the  territorial  government,  and  standing  in 
connection  with  the  ordinance.  They  are  none  of 
them  in  force  unless  they  were  adopted  by  the 
State  constitution.  < 

Id.  ■  (lb.)    730 

8.  The  treaty  by  which  Louisiana  was  ceded  to 
the  United  States,  recognized  complete  grants,  is- 
sued anterior  to  the  cession,  and  a  decision  of  a 
State  court  against  the  validity  of  a  title  set  up 
under  such  a  grant,  would  be  subject  to  revisal  by 
this  court  under  the  26th  section  of  the  Judiciary 
Act. 

McDorwah  v.  MWaudon,  (893)    787 

9.  But  if  the  State  oourt  only  applies  the  local 
laws  of  the  State  to  the  construction  of  the  grant, 
it  Is  not  a  decision  against  its  validity,  and  this  court 
has  no  Jurisdiction. 

id.  (lb.)    787 

10.  Congress,  in  acting  upon  complete  grants, 
recognized  them  as  they  stood ;  and  the  Act  of  11th 
May,  1820,  confirming  such  as  were  recommended 
for  confirmation  by  the  register  and  receiver,  had 
no  reference  to  any  particular  surveys. 

Id.  (lb.)    787 

11.  A  decision  of  a  State  court,  therefore,  whioh 
may  be  in  opposition  to  one  of  these  surveys,  is 
not  against  the  validity  of  a  title  existing  under 
au  act  of  Congress,  and  this  court  has  no  jurisdic- 
tion in  such  a  case. 

Id.  (lb.)    787 

12.  The  doctrine  of  this  oourt  in  1  Peters,  340.  re- 
viewed and  confirmed,  viz.,  "  that  the  Jurisdiction 
of  any  court  exercising  authority  over  a  subject 
may  be  inquired  into  In  every  other  oourt  where 
the  proceedings  of  the  former  are  relied  on,  and 
brought  before  the  latter  by  the  party  claiming 
the  benefit  of  such  proceeding." 

Lame  of  Rickey  v.  Stewart,  (750)    814 

13.  Where  the  matter  in  dispute  Is  below  the 
amount  necessary  to  give  jurisdiction  to  this  oourt, 
the  writ  of  error  must  be  dismissed,  on  motion. 

Winston  v.  The  United  Stater,  (711)    823 

14.  Where  a  bill  was  filed  on  the  equity  side  of 
the  oourt  below,  to  enjoin  the  marshal  from  levy- 
ing an  exeoution  upon  certain  property,  which 
execution  was  for  a  less  sum  than  two  thousand 
dollars,  an  appeal  from  a  decree  dismissing  the  bill 
will  not  He  to  this  court,  although  the  entire  value 
of  the  property  may  be  more  than  two  thousand 
dollars. 

Ross  v.  Prentiss,  (Til)    884 

15.  The  Jurisdiction  of  the  court  does  not  depend 
upon  the  amount  of  any  contingent  loss  or  damage 
which  one  of  the  parties  may  sustain  by  a  decision 
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against  bim,  but  upon  the  amount  In  dispute  be- 
tween them. 

Bom  v.  Prentiss,  (771)    884 

JURISDICTION— 4. 

1.  It  was  the  province  of  the  oourt  below  to  decide, 
as  matter  of  law,  what  were  the  duties  of  the  chief 
engineer,  and  to  judge  whether  any  evidence  had 
been  induced  tending  to  show  that  General  Gratiot 
had  performed  any  services  not  appertaining  to  bis 
station  as  chief  engineer. 

OratM  t>.  United  State*,  (80)    884 

2.  The  Jurisdiction  of  this  court,  when  a  case  is 
brought  up  from  a  State  court  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  does  not  extend 
to  questions  of  evidence  ruled  by  that  court,  un- 
less it  is  sought  to  give  such  evidence  effect  for 
other  purposes  over  which  this  court  has  Jurisdic- 
tion. 

Markay  et  at.  v  Dillon.  (421)    1088 

8.  The  second  section  of  the  Act  of  the  29th  of 
May,  1KJ0,  providing,  that "  if  two  or  more  persons 
be  settled  upon  the  same  quarter-section,  the  same 
may  be  divided  between  the  two  first  actual  set- 
tlers, if  by  a  north  and  south,  or  east  and  west,  line 
the  settlement  or  Improvement  of  each  can  be  In- 
cluded In  a  half-quarter  section,"  refers  only  to 
tracts  of  land  containing  one  hundred  and  sixty 
acres,  and  does  not  operate  upon  one  containing 
only  one  hundred  and  thirty-three  acres. 

Dnumes  v.  SeotU  (600)    10T8 

4.  Therefore,  where  tenants  in  common  of  a 
tract  of  one  hundred  and  thirty-three  acres  applied 
to  a  State  court  for  a  partition  under  the  above  act, 
the  judgment  of  that  court  cannot  be  reviewed  by 
this  court,  when  brought  up  by  writ  of  error  un- 
der the  twenty-nth  section  of  the  Judiciary  Act, 
because  the  right  asserted  does  not  arise  under  an 
act  of  Congress. 

Id.  (lb.)    1070 

5.  The  writ  of  error  must  be  dismissed. 

Id.  (lb.)    1078 

6.  The  United  States  have  adopted  the  principle 
originally  established  by  European  nations,  name- 
ly, that  the  aboriginal  tribes  of  Indians  In  North 
America  are  not  regarded  as  the  owners  of  the  ter- 
ritories which  they  respectively  occupied.  Their 
country  was  divided  and  parcelled  out  as  If  it  had 
been  vacant  and  unoccupied  land. 

United  States  v.  Roger*,  (687)    1108 

7.  If  the  propriety  of  exercising  this  power  were 
now  an  open  question.  It  would  be  one  for  the  law 
making  and  political  department  of  the  irovern- 
ment,  and  not  the  judicial. 

id.  (lb.)    1106 

8.  The  Indian  tribes  residing  within  the  territorial 
limits  of  the  United  States  are  subject  to  their  au- 
thority, and  where  the  country  occupied  by  them 
Is  not  within  the  limits  of  any  one  of  the  States, 
Congress  may,  by  law.  punish  any  offense  commit- 
ted there,  no  matterwhether  the  offender  be  a  white 
man  or  an  Indian. 

Id.  (lb.)    1108 

9.  The  twenty-flfth  section  of  the  Act  of  30th 
June,  1834,  extends  the  laws  of  the  United  States 
over  the  Indian  oountry,  with  a  proviso  that  they 
shall  not  Include  punishment  for  crimes  commit- 
ted by  one  Indian  against  the  person  or  property 
of  another  Indian." 

Id.  (lb.)    1106 

10.  This  exception  does  not  embrace  the  case  of  a 
white  man  who,  at  mature  age,  is  adopted  into  an 
Indian  tribe.  He  Is  not  an  "Indian"  within  the 
meaning  of  the  law. 

Id.  (lb.)    1106 

11.  The  treaty  with  the  Cherokees,  concluded  at 
New  Echota,  In  1885,  allows  the  Indian  Council  to 
make  laws  for  their  own  people  or  such  persons  as 
have  connected  themselves  with  tbem.  But  It  also 
provides  that  such  laws  shall  not  be  inconsistent 
with  acts  of  Congress.  The  Act  of  1834,  therefore, 
controls  and  explains  the  treaty. 

Id.  (Jb.)    1106 

12.  It  results  from  these  principles,  that  a  plea 
set  up  by  a  white  man,  alleging  that  he  bad  been 
adopted  by  an  Indian  tribe,  and  was  not  subject  to 
the  jurisdiction  of  the  Circuit  Court  of  the  United 
States,  Is  not  valid. 

Id.  (lb.)    1106 

JURY-1. 

1.  In  case  of  a  collision  of  vessels,  the  question, 

by  whose  fault  the  accident  happened,  Is  a  question 

of  fact  for  the  jury  to  decide  upon  the  whole  of 

the  evidence. 

Smith  et  al.  v.  Condry,  (28)     86 
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2.  Extrinsic  evidence  may  be  used  to  ascertain 
the  true  Import  of  an  agreement  of  guarantee,  and 
its  construction  is  matter  of  law  for  the  court. 

Bell  and  Grant  v.  Bruen,  (MO     *» 

8.  An  advertisement,  announcing  the  separation 
of  persons  who  had  been  living  together  as  man 
and  wife,  being  allowed  to  be  given  In  evidence 
under  the  circumstances  of  the  case,  the  questions 
whether  or  not  It  was  inserted  by  the  party,  and  If 
so,  what  were  his  motives,  arc  questions  of  fact  tor 
the  Jury. 

Jewell's  .Lessee  v.  Jewell,  (BSD   1M 

4.  If  a  written  contract  between  the  parties  be 
offered  in  evidence,  the  purport  of  which  Is  to 
show  that  the  parties  lived  together  on  another 
basis  than  marriage,  and  the  opposite  party  either 
denies  the  authenticity  of  the  paper,  or  alleges 
that  it  was  obtained  by  fraud,  the  question  whether 
there  was  a  marriage  or  not  is  still  open  to  the  Jury 
upon  the  whole  of  the  evidence. 

Id.  (lb.)   108 

JURY-2. 

1.  The  question,  whether  or  not  the  guarantor 
had  sufficient  notice  of  the  failure  of  the  principals 
to  pay  the  debt,  is  a  question  of  fact  for  the  jurr. 

Lawrence  v.  MeCalmont,  (420  1M 

2.  It  becomes  a  question  of  law  whether  due 
diligence  has  or  has  not  been  used,  with  regard  to 
the  collection  of  a  bill  of  exchange,  whenever  the 
facts  are  ascertained ;  and  therefore  there  Is  no 

i  error  in  the  direction  of  a  oourt  to  a  jury  that  they 
should  Infer  due  diligence  from  certain  facts, 
where  those  facts,  if  found  by  the  jury,  amounted, 
in  the  opinion  of  the  court,  to  due  diligence. 

RheUv.Voe,  (457)    348 

3.  The  exact  time  of  the  birth  of  a  petitioner  for 
freedom  is  a  fact  for  the  jury :  and  a  prayer  u>  the 
oourt  which  would  have  excluded  the  consideration 
of  that  fact  was  properly  refused. 

Adams  v.  Huberts,  (481)    34* 


LANDS,  PUBLIC— L 

1.  The  certificate  of  the  secretary  of  the  Spanish 
Governor  of  Florida  to  prima  facte  evidence  of  the 
existence  of  a  grant  of  land. 

United  States  v.  Acmta,  (SO      M 

2.  The  Spanish  Governor  had  authority  to  law 
such  a  grant. 

Id.  (IbJ      M 

3.  In  the  case  of  a  grant  made  before  the  84th  of 
January,  1818,  it  is  valid,  although  the  survey  was 
not  made  until  after  that  day,  provided  the  surrey 
was  made  before  the  exchange  of  Sags. 

Id.  (lb.)     ** 

4.  It  Is  not  a  good  objection  to  such  a  grant  that 
the  metes  and  bounds  were  not  set  forth. 

Id.  (lb.)     82 

5.  A  grant  of  land, "  bounded  east  by  the  Hirer 
Mobile,  covers  the  ground  between  high  water 
ana  low  water- marks. 

City  of  Mobile  v.  Emanuel,  <8S>      *• 

LANDS,  PUBLIC- 2. 

1.  The  tract  of  country  lying  on  the  west  of  the 
Tennessee  River  was  not  Cherokee  country  in 
1779,  but  was  liable  to  be  taken  up,  under  the  laws 
of  Virginia,  as  waste  and  unappropriated  land. 

PorterjIeM's  Ex'rs  v.  dark,  (7»    IS* 

2.  The  Kentucky  Act  of  1809  applied  to  the 
Chickasaw  country  on  the  west  of  the  Tennessee 
River  as  far  as  treaties  would  permit:  and  upon 
the  extinguishment  of  the  Indian  title,  this  act,  to- 
gether with  all  the  other  laws,  was  extended  over 
the  oountry. 

Id.  (IbJ    188 

8.  A  confirmation  of  a  grant  of  land  In  Missouri, 
nnder  the  Act  of  1888,  to  the  original  claimant  and 
his  legal  representatives,  inures,  by  way  of  estop- 
pel, to  his  assignee.  _ 

Stoddard  et  al.  v.  Chambers,  (284)    »•» 

4.  To  bring  a  case  within  the  second  section  of 

the  Act  of  1888,  so  as  to  avoid  a  confirmation,  the 

opposing  location  must  be  shown  to  bare  bean 

made  under  a  law  of  the  United  State*. 

Id.  Ob.)   «•» 

6.  The  holder  of  a  New  Madrid  certificate  had  a 
right  to  locate  It  only  on  public  lands  which  had 
been  authorized  to  be  sold.  If  it  was  located  oa 
lands  whlob  were  reserved  from  sale  at  the  time  of 
Issuing  the  patent,  the  patent  Is  void.  _ 

Id.  (IBJ  »f» 

8.  There  was  no  reservation  from  tale  of  the 

land  olaimed  under  a  French  or  Spanish  title  sa- 
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twoen  May,  1829,  and  July,  1838.  A  location  under 
a  New  Madrid  certificate,  upon  any  land  claimed 
under  a  French  or  Spanish  title,  not  otherwise  re- 
served, made  in  this  interval,  would  hare  been 

good. 

Td.  (lb.)    869 

7.  If  two  patents  be  Issued  by  the  United  States 
for  the  same  land,  and  the  first  In  date  be  obtained 
fraudulently  or  against  law.  It  does  not  carry  the 
legal  title. 

Td.  (lb.)    869 

8.  A  patent  is  a  mere  ministerial  act,  and  if  it  be 
issued  for  land  reserved  from  sale  by  law,  it  is  void. 

Id.  (lb.)    869 

9.  A  title  to  land  becomes  a  legal  title  when  a 
claim  is  confirmed  by  Congress.  Such  confirmation 
is  a  higher  evidence  of  title  than  a  patent,  because 
it  is  a  direct  grant  of  the  fee,  which  had  been  pre- 
viously in  the  United  States. 

Grianon'n  Lessee  v.  Astiir,  (819)    883 

10.  The  obligation  of  perfecting  titles  under 
Spanish  concessions,  which  was  assumed  by  the 
united  States  in  the  Louisiana  treaty,  was  a  po- 
Httoal  obligation.to  be  carried  out  by  the  legislative 
department  of  the  government.  Congress,  in  con- 
firming or  rejecting  claims,  acted  hs  the  successor 
of  the  intendant-general ;  and  both  exercised,  in 
this  respect,  a  portion  of  sovereign  power. 

Chouteau  v.  Kchart,  (344)    898 

11.  The  Act  of  Congress  passed  on  the  13th  of 
June,  1812,  confirming  the  titles  and  claims  of  cer- 
tain towns  and  villages  to  village  lots  and  com- 
mons, gave  a  title  which  Is  paramount  to  a  title 
held  under  an  old  Spanish  concession,  confirmed 
by  Congress  in  1836. 

Id.  {lb.)    893 

12.  This  court  has  not  the  power  so  to  alter  a 
former  mandate  of  the  court,  as  to  direct  lands  in 
Florida,  which  had  not  been  offered  for  sale  under 
the  President's  proclamation,!*)  be  included  within' 
a  «u  rvey,  as  well  as  those  lands  which  bad  been  so 
offered. 

Ex-parU  Stbbald,  (456)    33T 

13.  Where  a  treaty  with  the  Indians  provides 
that  reservations  of  land  shall  be  made  for  two 
different  classes  of  persons,  and  that  the  President 
shall  have  the  power  to  make  selections  for  the 
orphan  children  of  the  Indians,  he  cannot  select  a 
reservation  made  by  any  of  the  two  classes  first 
mentioned. 

Sally  iMdMja  v.  Roland  el  al„  (681)    387 

14.  A  grandmother,  living  with  her  grandchildren, 
is  t  he  head  of  a  family,  and  entitled  to  a  reserva- 
tion :  and  if  the  President  select  this  reservation, 
his  act  is  a  nullity. 

Id.  (ih.)    387 

15.  It  Is  the  settled  doctrine  of  the  Judicial  De- 
partment of  the  government,  that  the  Treaty  of  1819 
with  Spain  ceded  to  the  United  States  no  territory 
west  of  the  Kiver  Perdldo.  It  had  already  been 
acquired  under  the  Louisiana  treaty. 

Pollard's  Les-ee  v.  tiles,  (591)    391 

16.  In  the  interval  betweon  the  Louisiana  treaty 
and  the  time  when  tbo  United  States  took  pos- 
session of  the  country  west  of  the  Perdldo,  the 
Span  Uh  government  had  the  right  to  grant  permits 
to  settle  and  Improve  by  cultivation,  or  to  author- 
ize the  erection  of  establishments  for  mechanical 
purposes. 

Id.  (7b.)    391 

17.  These  incipient  concessions  were  not  disre- 
garded by  Congress,  but  are  recognized  in  the  Aots 
of  1801, 1812,  and  1819;  and,  as  claims,  are  within  the 
Act  of  1*2*. 

Id.  (lb.)    391 

18.  That  Act  (of  1824)  gaveatlfte  to  the  owners  of 
old  water  lots,  in  Mobile,  only  where  an  improve- 
men  t  was  made  on  the  east  side  of  Water  Street,  and 
made  by  the  proprietor  of  the  lot  on  the  west  side 
of  that  street.  Such  person  could  not  claim  as 
riparian  proprietor,  or  where  his  lot  had  a  definite 
limit  on  the  east. 

Id.  .  (To.)    391 

LANDS,  PUBLIC— 3. 

See  Constitutional  Law,  Lead  Mines. 

1.  Under  the  Act  of  1815,  a  New  Madrid  certifi- 
cate could  be  located  upon  lands  beforo  they  were 
offered  at  public  sale  under  a  proclamation  of  the 
President,  or  even  surveyed  by  the  public  sur- 
veyor. 

Barry  v.  Gamble,  (82)    479 

2.  The  Act  of  1822  recognized  locations  of  this 
kind,  although  they  disregarded  the  sectional  lines 
tor  which  the  surveys  were  afterwards  made. 

Id.  {lb.)    479 

Howard  1,  9,  3,  4. 


3.  Under  the  aots  of  1805, 1808,  and  1807,  it  was  nec- 
essary to  file  the  evidences  of  an  Incomplete  claim 
under  French  or  Spanish  authority,  which  bore 
date  anterior  to  the  1st  of  October,  1800,  as  well  as 
those  which  were  dated  subsequent  to  that  day: 
and  in  cases  of  neglect,  the  bar  provided  in  the 
acts  applied  to  both  classes. 

Id.  (lb.)    479 

4.  A  title  resting  on  a  permit  to  settle  and  warrant 
of  survey,  dated  before  the  1st  of  October,  1800, 
without  any  settlement  or  survey  having  been 
made,  was  an  incomplete  title  and  within  these 
aots. 

Id.  (lb.)   479 

5.  And  although  the  aots  of  1824 and  1828  removed 
the  bar  as  it  respected  the  United  States,  yet,  hav- 
ing excepted  such  lands  as  had  been  sold  or  other- 
wise disposed  of  by  tho  United  States,  and  saved 
the  lights  or  title  of  adverse  claimants,  these  acts 
protected  a  New  Madrid  claim  which  had  been  lo- 
cated whilst  the  bar  continued. 

Id.  (lb.)    479 

6.  In  making  an  entry  of  land,  where  mistakes 
occur  which  are  occasioned  by  the  im practicability 
of  ascertaining  tho  relative  positions  of  the  objects 
called  for,  the  court  will  correct  those  mistakes,  so 
as  to  carry  out  tho  intentions  of  the  locator. 

Groonan's  Lessee  v.  Nelson,  (1ST)    854 

7.  There  is  no  principle  of  the  common  law 
which  forbids  individuals  from  associating  to- 
gether to  purchase  lands  from  the  United  States, 
on  Joint  account,  at  public  sale. 

Oliver  v.  Piatt.  (333)    688 

8.  When  the  purchaser  of  land  from  the  United 
States  lias  paid  for  it,  and  received  a  final  certifi- 
cate, it  is  taxable  property,  according  to  the  stat- 
utes of  Michigan,  although  a  patent  nas  not  yet 
been  Issued. 

Carroll  v.Safford,  (441)    671 

9.  Taxation  upon  lands  so  held  is  not  a  violation 
of  the  ordinance  of  1787,  as  an  "  interference  with 
the  primary  disposition  of  the  soil  by  Congress," 
nor  is  it  "  a  tax  on  the  lands  of  the  United  States." 
The  State  of  Michigan  could  rightfully  Impose  the 
tax. 

Id.  Ob.)   671 

10.  It  was  competent  for  the  State  to  assess  and 
tax  such  lands  at  their  full  value,  as  the  absolute 

{iroperty  of  the  holder  of  the  final  certificate,  and 
n  default  of  payment,  to  sell  them  as  if  he  owned 
them  in  fee. 

Id.  (lb.)    671 

11.  In  case  of  controversy,  a  court  of  equity  Is 
the  proper  tribunal  to  prevent  an  injurious  act  by 
a  public  officer,  for  which  the  law  might  give  no 
adequate  redress,  or  to  avoid  a  multiplicity  of 
suits,  or  to  prevent  a  cloud  from  being  cast  over 
the  title. 

Id.  (JbJ    671 

12.  Where  this  court  has  affirmed  the  title  to  lands 
in  Florida,  aud  referred,  in  its  decree,  to  a  partleu- 
lar  survey,  it  would  not  be  proper  for  the  court  be- 
low to  open  the  case  for  u  rehearing,  for  the  pur- 
pose of  adopting  another  survey. 

Chaires  v.  United  Slates,  (611)    749 

13.  The  court  below  can  only  execute  the  mandnte 
of  this  court.  It  has  no  authority  to  disturb  the 
decree,  and  can  only  settle  what  remains  to  be 
done. 

7d.  (lb.)    749 

14.  The  Act  of  the  26th  of  May.  1880.  providing 
for  the  final  settlement  of  land  claims  in  Florida, 
must  be  construed  to  contain  the  same  limitation 
of  time  within  which  claims  were  to  be  presented, 
as  that  provided  by  the  Act  of  23d  of  May,  1828. 

United  States  v.  Marvin,  (620)    158 

15.  That  limitation  was  one  year.  The  courts  of 
Florida,  therefore,  had  no  right  to  receive  a  peti- 
tion for  the  confirmation  of  an  incomplete  conces- 
sion after  tho  28th  of  May,  1831. 

M.  (lb.)    783 

10.  Tho  case  In  16  Peters,  329,  examined  and  dis- 
tinguished from  the  present. 

Id.  (lb.)    783 

17.  Under  the  acts  of  Congress,  providing  for  the 
subdivision  of  tho  publto  lands,  and  the  instruc- 
tions of  the  Secretary  of  the  Treasury,  made  under 
the  Act  of  24th  Aprif,  1820,  entitled  "  An  Act  mak- 
ing further  provision  for  the  sale  of  the  public  ' 
lands,"  it  is  the  duty  of  the  surveyor-general  to 
lay  out  a  fractional  section  in  such  a  manner  that 
an  entire  quarter-section  may  be  had  If  the  frac- 
tion will  admit  of  it. 

Brotcn's  Lessee  v.  Clements,  (660)    767 

18.  The  surveyor-general  has  no  right  to  divide  a 
fractional  section  by  arbitrary  lines,  so  as  to  pre- 
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vent  a  regular  quarter-section  from  being  taken  up. 

Broten's  Lewee  v.  Clement*,  (860)    767 

19  The  treaty  by  wtilcb  Louisiana  was  ceded  to 
the  United  Statee,reeognlzed  complete  grants  Issued 
anterior  to  the  cession,  and  the  decision  of  a  State 
oourt  against  the  validity  of  a  title  set  up  under 
such  a  grant,  would  be  subject  lo  revlsal  by  this 
court,  under  the  2Mb  section  of  tbe  Judiciary  Act. 

McDmtuah  v.  M Otoudon.  (893)    787 

20.  But  If  the  State  court  only  applies  tbe  local 
laws  of  tbe  State  to  the  construction  of  the  grant, 
It  is  not  a  decision  against  its  validity,  and  this 
court  has  no  Jurisdiction.     . 

Itf.  (lb.)    787 

21.  Congress,  In  acting  upon  complete  grants, 
recognized  them  as  they  stood :  and  the  Act  of  11th 
May,  1830,  confirming  such  as  were  recommended 
for  confirmation  by  the  register  and  receiver,  had 
no  referenoe  to  any  particular  surveys. 

Id.  (lb.)    787 

22.  A  decision  of  a  State  court,  therefore,  which 
may  be  in  opposition  to  one  of  these  surveys,  Is 
not  against  the  validity  of  a  title  existing  under  an 
act  of  Congress,  and  this  court  has  no  jurisdiction 
In  such  a  case. 

Id.  06.)    787 

23.  By  tbe  Treaty  of  17915,  between  the  United 
States  and  Spain,  Spain  admitted  that  she  had  no 
title  to  land  north  of  the  thirty-first  degree  of  lati- 
tude, and  her  previous  grants  of  land,  so  situated, 
were  of  course  void.  The  country,  thus  belong- 
ing to  Georgia,  was  ceded  to  the  United  States,  in 
1802,  with  a  reservation  that  all  persons  who  were 
actual  settlers  on  27th  October,  1796,  should  have 
their  grants  confirmed.  Congress  provided  a  board 
of  commissioners  to  examine  these  grants,  and 
declared  that  their  decision  should  be  final. 

Lessee  of  Hickey  v.  Stewart,  (760)    814 

24.  Tbe  Court  of  Chanoery  of  the  State  of  Missis- 
sippi had  no  authority  to  establish  one  of  these 
grants  which  had  not  been  brought  within  the 
provisions  of  the  act  of  Congress.  The  claim  Itself 
being  utterly  void,  and  no  power  having  been  con- 
ferred by  Congress  on  that  court  to  take  or  exer- 
olse  Jurisdiction  over  it,  for  the  purpose  of  impart- 
ing to  it  legality,  the  exorcise  of  Jurisdiction  was  a 
mere  usurpation  of  Judicial  power,  and  the  whole 
proceeding  of  the  court  void. 

Id.  (lb.)    814 

25.  The  certificate  of  survey  alleged  to  have  been 
given  by  Trudeau,  on  the  14th  of  June,  1797,  and 
brought  forward  to  sustain  a  grant  to  the  Marquis 
do  Maison  Rouge,  declared  antedated  and  fraud- 
ulent. 

United  States  ».  King  et  al.,  (778)    8*4 

2«.  The  circumstance  that  a  oopy  of  this  paper 

was  delivered  by  tbe  Spanish  authorities  in  180S,  Is 

not  vuffloient  to  prevent  its  authenticity  from 

being  impeached. 

Id.  (lb.)    8*4 

27.  Leaving  this  certificate  out  of  the  case,  tbe 
instruments  executed  by  the  Baron  de  Carondelet 
in  1796  and  1797,  bave  not  the  aid  of  any  authentic 
survey  to  ascertain  and  fix  the  limits  of  the  land, 
and  to  determine  Its  location. 

Itf.  (lb.)    8*4 

28.  This  court  has  repeatedly  decided,  and  in 
casus,  too,  where  the  instrument  contained  clear 
words  of  grant,  that  If  the  description  was  vague 
and  indefinite,  and  there  was  no  official  survey  to 
give  it  a  certain  location,  it  oould  create  no  right 
of  private  property  in  any  particular  parcel  of 
land,  which  could  be  maintained  In  a  court  of 
justioe. 

Id.  (lb.)    8*4 

29.  An  equitable  title  Is  no  defense  In  a  suit 
brouglit  by  the  United  States.  An  Imperfect  title 
derived  from  Spain,  before  the  concession,  cannot 
be  supported  against  a  party  claiming  under  a 
grant  from  the  United  States. 

Id.  (Jb.)    8*4 

30.  The  Act  of  Congress  of  the  29th  April,  1810, 
oontlrinlnir  the  grant  to  the  extent  of  a  league 
square,  restricted  it  to  that  quantity,  and  cannot 
be  construed  as  confirming  the  residue. 

Id.  (lb.)    8*4 

81.  Quaere:  Whether  the  acceptance,  by  the 
claimant,  of  this  league  square,  affected  his  title 


to  t  lie  residue. 
Id. 


(lb.)    8*4 


LANDS,  PUBLIC— 4. 


1.  The  holder  of  a  register's  certificate  of    the 

Eurchase  of  a  lot  in  the  town  of  Dubuque,  iawful- 
7  acquired,  and  issued  by  the  register  under  the 
two  acta  of  2d  July,  1888,  and  8d  March,  1887,  has 

1198 


such  an  equitable  estate  In  tbe  lot,  before  the  lam- 
ing of  u  patent,  as  will  subject  the  lot  to  sale  under 
execution  under  the  statute  of  Iowa. 

Levi  v.  Thompson,  (17)   858 

2.  The  doctrine  established  In  tbe  case  of  Carroll 
!  v.  Safford  (8  Howard,  441),  reviewed  and  eon- 
I  firmed. 

Id.  (lb.)   8M 

8.  The  decision  of  a  State  court  upon  the  merit* 
of  a  controversy  between  two  parties,  one  of 
whom  had  sold,  and  the  other  purchased,  an  inter- 
est in  lands  which.  It  was  thought,  oould  be  ac- 
quired as  Indian  reservations  under  a  treaty  with 
the  United  States,  cannot  be  reviewed  by  this  conn 
under  the  twenty-fifth  section  of  the  JodMaiy 
Act. 

Money  e.  Porter,  <SS)  87» 

4.  The  party  against  wbom  the  State  court  de- 
cided, instead  of  setting  up  an  interest  under  the 
treaty,  expressly  averred  that  no  rights  had  bees 
obtained. 

Id.  (lb.)   873 

6.  In  such  a  case,  this  court  has  no  Jurisdiction. 

Id.  (lb.)   878 

8.  Under  the  former  government  of  Louisiana, 
the  regulations  of  O'Reilly,  Gayoeo,  and  Morales 
recognized  the  equitable  claim  of  the  owners  of 
tracts  of  land  fronting  on  rivers,  Ac,  to  a  portion 
of  the  public  binds  which  were  back  of  tbem.  and 
after  the  cession,  the  United  States  did  so  also. 

Jordan  et  aL  v.  Barrett  el  at..  (189)    *** 

7.  The  Act  of  Congre-s  passed  on  the  Sd  of  March, 
1811  extended  to  the  front  owner  a  preference  to 
enter  the  land  behind  blm.  That  act  also  provided, 
that  where,  owing  to  a  bend  in  tbe  river.eacb  claim- 
ant could  not  obtain  a  tract  equal  In  quantity  u>  the 
tract  already  owned  by  blm,  the  principal  deputy- 
surveyor  of  each  district,  under  the  superintend- 
ence of  the  surveyor  of  the  public  lands  south  of 
the  State  of  Tennessee,  should  divide  the  vacant 
land  amongst  the  claimants  In  such  a  manner  at  to 
him  might  seem  moat  equitable. 

l£  (lb.)   *«4 

8.  The  Act  of  March  2d.  1806,  had  extended  tat 
power  of  tbe  surveyor  of  lands  south  of  Tennessee 
overthe  Territory  of  Orleans,  and  the  Actof  Aprfl 
27th,  1800,  had  directed  him  to  appoint  two  i>t rod- 
pal  deputies,  one  for  each  district  of  theTerittorr 
of  Orleans. 

Id.  (lb)  »*4 

9.  The  Act  of  March  3d,  1881.  directed  tbe  appoint- 
ment of  a  surveyor-general  of  public  lands  in  Loui- 
siana, after  the  1st  of  May,  1881. 

Id.  (lb.)  »*• 

10.  In  March,  1882,  therefore,  the  surveyor  of  pub- 
lio  lands  south  of  Tennessee  bad  no  power  to  ap- 
prove a  survey. 

Id.  (lb.)   **4 

11.  The  Actof  Ullreserved  for  tbe  public  all  sack 
back  lands  as  were  not  correctly  taken  up  under 
that  act  by  the  proprietors  of  river  froats :  sad 
those  who  did  not  enter  their  claims  In  tune  did  not 
lose  whatever  equity  they  may  have  had  before 
tbe  passage  of  the  act. 

nST^  (lb.)   **4 

12.  An  unauthorized  survey  by  one  of  the  claim- 
ants did  not  confer  upon  him  any  additional 
ri8hts. 

Id.  Ob.)   •*« 

13. 1  n  executing  tbe  acts  of  1830  and  18%  olalmanta 
were  allowed  to  pay  for  the  largest  amount  wbles 
they  claimed,  but  the  precise  amount  due  on  tbe 
exact  quantity  of  land  to  which  they  were  entitled 
oould  not  appear  until  the  final  survey. 

Id.  •  (lb.)   •** 

14.  When  the  land  was  laid  out  Into  ranges,  town- 
ships, *Co  tbe  survey  of  township  No.  11,  approved 
by  H.  8.  Williams,  Surveyor-General  of  Louisiana, 
settled  tbe  rights  of  parties  in  that  township.  „. 
Id.  <lhJ   •*« 

16.  A  possession  of  any  part  of  these  back  lands, 
anterior  to  this  survey,  cannot  be  set  up  ss  a  de- 
fense under  the  laws  of  Louisiana,  because  tbe 
lands  belonged  to  tbe  United  Btates,  and  tsar 
persons  In  possession  were  trespassers. 

Id.  (JbJ   »** 

16.  Under  the  Act  of  1806,  providing  for  the  ap- 
pointment of  commissioners  to  examine  sad  de- 
cide on  certain  claim*  to  land,  and  the  Act  of  VK 
confirming  those  claims.  Congress  did  not  intend 
to  adopt  tne  boundary  lines  of  tbe  claims  accardlag 
to  the  surveys  which  bad  been  laid  before  tbe  com- 
missioners :  nor  adopt,  for  any  purpose,  the  evi- 
dence which  bad  been  presented  to  the  board. 

Mackayetal.v.imon,  («fl)   »•** 
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17.  A  decision  of  the  court  below,  cutting  off  all 
proof  of  the  correctness  or  incorrectness  of  such 
surveys,  was  therefore  erroneous. 

fd.  (lb.)    1038 

18.  A  survey,  made  at  the  instanoe  of  the  inhab- 
itants of  St.  Louis,  for  the  purpose  of  presenting 
their  olalcu  to  commons,  in  due  form,  to  the  board 
of  commissioners,  was  in  its  nature  a  private  sur- 
vey, not  binding  on  the  United  States,  and  having; 
no  binding  influence  on  the  title  of  subsequent  lit- 
igants. 

id.  <Jb.)    1088 

19.  A  private  survey  of  land,  olaimed  under  an 
old  Spanish  concession  and  presented  to  the  board 
of  commissioners  appointed  under  the  Act  of  1805, 
is  not  conclusive  against  the  party  presenting  it  to 
show  the  boundaries  of  the  claim,  but  Is  proper 
evidence  to  go  to  the  jury,  who  are  to  decide  upon 
its  limits. 

LaBoisv.  BrameU.  (449)    1051 

».  Under  the  acts  of  1824, 1826,  and  1828,  the  Dis- 
trict Court  of  Missouri  was  authorized  to  receive 
petitions  of  claimants  to  land,  until  the  28th  of  May, 
18*9.  In  1831,  when  claims  which  had  not  been  pre- 
sented were  standing  under  a  bar.  Congress  con- 
firmed the  title  of  the  Inhabitants  of  the  town  of 
St.  Louis  to  the  adjacent  commons.  This  act  was 
valid,  unless  the  opposing  claimant  then  possessed 
a  vested  Interest  which  was  protected  by  the  Loui- 
siana treaty. 

Id.  (lb.)    1061 

21.  By  the  third  article  of  that  treaty,  the  Inhab- 
itants were  to  be  protected  in  their  property. 

Id.  (16.1    10B1 

22.  But  land  held  under  a  concession  and  survey 
was  not  Anally  severed  from  the  royal  domain  and 
converted  into  private  property. 

Id.  (lb.)    10S1 

23.  The  power  of  granting  thepublio  domain  was 
in  Morales,  who  resided  In  New  Orleans.  His  reg- 
ulations were  in  force  in  Upper  Louisiana,  and  by 
them  the  title  to  land  held  under  a  concession  and 
survey  was  not  perfected  until  ratified  by  him  and 
a  final  grant  issued. 

Id.  (lb.)    1051 

M.  This  power  was  in  a  great  degree  a  political 
power,  and,  by  the  treaty,  the  United  States  as- 
sumed the  same  exclusive  right  to  deal  with  the 
title,  in  tbelr  political  and  sovereign  capacity.  The 
courts  of  justice  cannot,  without  legislation,  exe- 
cute the  power,  because  the  holder  of  an  Incomplete 
title  has  no  standing  In  court. 

Id.  (lb.)    1061 

25.  A  confirmatory  act,  passed  by  Congress  in 
1836,  does  not  reach  back  to  the  original  concession, 
and  exclude  grants  of  the  same  land  made  In  the 
Intermediate  time,  either  by  Congress  Itself,  or  a 
board  of  commissioners,  or  the  District  Court,  act- 
ing under  Its  authority. 

Id.  (lb.)    1061 

28.  In  the  Act  of  1836,  Congress  had  In  view  the 
situation  of  persons  whose  titles  were,  by  that  act, 
oonflrmed  to  lands  which  had  been  previously 
granted  to  others,  and,  in  order  to  meet  the  case, 
provided  that  such  confirmed  claimants  might  take 
up,  elsewhere,  an  amount  of  public  land  equal  to 
that  which  they  lost. 

Id.  (lb.)    1061 

27.  The  Confirmatory  Act  of  1888  must  therefore 
be  construed  to  exclude  the  commons  which  had 
been  granted,  by  previous  acts,  to  the  town  of  St. 
Louto.       Id.  (lb.)    1061 

28.  These    acts,    and    a    survey  by  the   proper 

Siblic  offloer  In  1832,  placed  the  title  of  the  town  in 
e  same  condition  as  if  a  patent  had  been  Issued. 
Id.  (lb.)    1061 

20.  The  second  section  of  the  Aot  of  the  29th  of 
May,  1830,  providing,  that  "  if  two  or  more  persons 
be  settled  upon  the  same  quarter-section,  the  same 
may  be  divided  between  the  two  first  actual  settlers, 
if  by  a  north  and  south,  or  east  and  west,  line  the 
settlement  or  Improvement  of  each  can  be  Included 
In  a  half  quarter-section,"  refers  only  to  tracts  of 
land  containing  one  hundred  and  sixty  acres,  and 
does  not  operate  upon  one  containing  only  one  hun- 
dred and  thirty-three  acres. 

Dovna  V- Scott.  (600)    1061 

30.  Therefore,  where  tenants  in  common  of  a 
tract  of  one  hundred  and  thirty-three  acres  applied 
to  a  State  court  for  a  partition  under  the  above 
act,  the  judgment  of  that  court  cannot  be  reviewed 
by  this  court,  when  brought  up  by  writ  of  error 
under  the  twenty-fifth  section  of  the  Judiciary  Act, 
because  the  right  asserted  does  not  arise  under  an 
act  of  Congrats. 

Id.  (lb.)    J  075 
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81.  The  writ  of  error  must  be  dismissed. 

Id.  Qb.)    1076 

LEAD  MINES-8. 

1.  The  Act  of  Congress  entitled  "Ah  Aot  to  cre- 
ate additional  land  districts  in  the  States  of  Illinois 
and  Missouri,  and  in  the  territory  north  of  the 
State  of  Illinois,"  approved  June  26th,  1834,  does 
not  require  the  President  of  the  United  States  to 
cause  to  be  offered  for  sale  the  public  lands  con- 
taining lead  mines  situated  in  the  land  districts 
created  by  said  aot. 

Untied  State*  v.  dear,  (120)    588 

2.  The  said  act  does  not  require  the  President  to 
cause  said  lands  containing  lead  mines  to  be  sold, 
because  the  5th  section  of  the  Act  of  the  3d  March, 
1807,  entitled  "An  Act  making  provision  for  the 
disposal  of  the  public  lands  situated  between  the 
United  States  military  tract  and  the  Connecticut 
reserve,  and  for  other  purposes,"  is  still  in  full 
force.      Id.  (lb.)    8*3 

8.  The  lands  containing  lead  mines.  In  the  Indi- 
ana territory,  or  in  that  part  of  It  made  into  new 
land  districts  by  the  Act  of  26th  June,  1834,  arc  not 
subject,  under  any  of  the  pre-emption  laws  which 
have  been  passed  by  Congress,  to  a  pre-emption  by 
settlers  upon  the  public  lands. 

Id.  (lb.)    688 

4.  The  4th  section  of  the  Act  of  1834  does  in  no 
way  repeal  any  part  of  the  5th  Bectlon  of  the  Aot 
of  the  3d  March,  1807,  by  which  the  lands  contain- 
ing lead  mines  were  reserved  for  the  future  dis- 
posal of  the  United  States,  by  which  grants  for  lead 
mine  tracts,  discovered  to  bo  such  before  thoy  may 
be  bought  from  the  United  States,  are  declared  to 
be  fraudulent  and  null,  and  which  authorized  the 
President  to  lease  any  lead  mine  which  had  been, 
or  might  be.  discovered  in  the  Indiana  territory, 
for  a  term  not  exoeedlng  five  years.' 

Id.  (lb.)    598 

5.  The  land  containing  lead  mines.  In  the  districts 
made  by  the  Act  of  1834,  are  not  subject  to  pre- 
emption and  sale  under  any  of  the  existing  laws 
of  Congress. 

Id.  •  (lb.)    6*8 

6.  Digging  lead  ore  from  the  lead  mines  upon  the 
public  lands  of  the  United  States,  Is  such  a  waste  as 
entitles  the  United  States  to  a  writ  of  injunction 
to  restrain  it. 

Id.  (lb.)    5*8 

LEXI  LOCI  CONTRACTUS-i. 
See  Commercial  Law. 

LIBEL-8. 

1.  In  an  action  for  a  libel  it  is  not  indispensable 
to  use  the  word  "  maliciously"  In  the  declaration. 
It  Is  sufficient  if  words  of  equivalent  power  or  im- 
port are  used. 

WhUe  v.  iVfcholte,  (266)    581 

2.  Every  publication,  either  by  writing,  printing, 
or  pictures,  which  charges  upon  or  Imputes  to  nny 
person  that  whioh  renders  him  liable  to  punish- 
ment, or  wblch  is  calculated  to  make  him  infam- 
ous, or  odious,  or  ridiculous,  is  prima  facie  a  libel, 
and  Implies  malice  in  the  author  and  publisher  to- 
wards the  person  concerning  whom  such  publica- 
tion is  made. 

Id.  (lb.)    501 

8.  Proof  of  malice  cannot,  In  these  cases,  be 
required  of  the  party  complaining,  beyond 
the  proof  of  the  publication  itself:  justification, 
excuse,  or  extenuation.  If  either  can  be  shown, 
must  proceed  from  the  defendant. 

Id.  (lb.)    591 

4.  Privileged  communications  are  an  exception ; 
and  the  rule  of  evidence,  as  to  such  cases,  Is  so  far 
changed  as  to  require  of  the  plaintiff  to  bring  home 
to  the  defendant  the  existence  of  malice  as  the  true 
motive  of  bis  oonduot. 
Privileged  communications  are  of  four  kinds : 

1.  Wherever  the  author  and  publisher  of  the  al- 
leged slander  acted  in  the  bona  fide  discharge  of  « 
public  or  private  duty,  legal  or  moral,  or  in  the 
prosecution  of  his  own  rights  or  Interest. 

2.  Anything  said  or  written  by  a  master  in  giving 
the  character  of  a  servant  who  has  been  in  his  em- 
ployment. 

8.  Words  used  in  the  oourse  of  a  legal  or  judicial 
proceeding,  however  hard  they  may  Dear  upon  the 
party  of  whom  they  are  used. 

4.  Publications  duly  made  in  the  ordinary  mode 
of  parliamentary  proceedings,  as  a  petition  printed 
and  delivered  to  the  members  of  a  committee  ap- 
pointed by  the  House  of  Commons  to  hear  and  ex- 
amine grievances. 

Id.  (966)    691 
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6.  But  in  these  cases  the  only  effect  of  the  change 
of  the  rule  is  to  remove  the  usual  presumption  of 
malice.  It  then  becomes  lnoumbent  on  the  party 
oomplainlng  to  show  malice,  either  by  the  con- 
struction of  the  spoken  or  written  matter,  or  by 
facta  and  circumstances  connected  with  that  mat- 
ter, or  with  the  situation  of  the  parties,  adequate 
to  authorize  the  conclusion. 

White  v.  MchoUt,  (286)    891 

6.  Proof  of  express  malice,  so  given,  will  render 
the  publication,  petition,  or  proceeding,  libelous. 
Falsehood  and  the  absence  of  probable  cause  will 
amount  to  proof  of  malice. 

Id.  (to.)    891 

7.  The  Jury  being  the  tribunal  to  determine 
whether  this   malice   did,  or   did    not   mark  the 

Subllcatlon,  the  alleged  libel  should  be  submitted 
5  them,  and  the  court  below  erred  In  withhold- 
ing it. 

Id.  (lb.)    591 

LIEN-1. 


See  Banks. 


LIEN-2. 


"  A  lien  cannot  arise,  where,  from  the  nature  of 
the  contract  between  the  parties.  It  would  be  in- 
consistent with  the  express  terms  or  the  clear  in- 
tent of  the  contract." 

Randal  v.  Brmtm,  (406)    318 

LIMITATIONS-*. 

The  courts  In  Kentucky  having  decided  that  an 
entry  was  required  to  give  title  on  a  military  war- 
rant, this  court  decides  that  the  legislative  grant 
of  Virginia  to  her  officers  and  soldiers  would  not, 
of  itself,  prevent  the  statute  of  limitations  of  Ken- 
tucky from  attaching. 

PorterJIeld's  Ex'rs  v.  Clark,  (76)    186 

LIMITATIONS-3. 
1.  Where  there  has  been  a  tenancy  In  common, 
if  the  tenants  in  possession  only  claim  the  un- 
divided Interest  which  was  held  by  their  immediate 
grantors,  it  is  not  adverse  to  the  remaining  part  of 
the  title,  and  such  persons  cannot  avail  them- 
selves of  the  statute  of  limitations. 

Clymer'e  Lewee  t>.  DawMna,  (674)    778 

t.  But  if  the  occupants  entered  into  possession 
and  held  the  lands  for  more  than  twenty  years  be- 
fore the  commencement  of  the  suit,  by  a  purchase 
and  claim  thereof  in  entirety  and  severalty,  and 
not  an  undivided  part  thereof  in  co-tenancy ,it  Is  an 
adverse  possession,  and  the  statute  of  limitations 
Is  a  good  plea. 

Id.  .  (lb.)    778 

LIMITATION— 4. 

1.  Where  the  original  possession  by  the  holder  of 
land  is  in  privity  with  the  title  of  the  rightful 
owner.  In  order  to  enable  such  holder  to  avail  him- 
self of  the  statute  of  limitations,  nothing  short  of  an 
open  and  explicit  disavowal  and  disclaimer  of  hold- 
ing under  that  title,  and  assertion  of  tltlein  himself 
brought  home  to,  the  other  party,  will  satisfy  the 

*  Zeller's  Lessee  v.  Eekert,  (289)    979 

2.  The  burden  of  proof  Is  on  the  holder  to  establish 
such  a  change  in  the  character  of  the  possession. 

Id.  (lb.)    979 

3.  The  statute  does  not  begin  to  run  until  the  pos- 
session becomes  tortious  and  wrongful  by  the  dis- 
loyal acts  of  the  tenant,  which  must  be  open,  con- 
tinued, and  notorious,  so  as  to  preclude  all  doubt 
as  to  the  character  of  the  holding,  or  the  want  of 
knowledge  on  the  part  of  the  owners. 

Id.  (lb.)    979 

4.  In  this  case  there  was  evidence  enough  given 
upon  this  point  to  authorize  the  court  below  to 
submit  the  question  of  adverse  possession  to  the 
Jury,  and  advise  them  that  a  foundation  was  laid 
upon  which  they  might  presume  a  grant  for  the 
purpose  of  quieting  the  title. 

M.  (lb.)    979 

5.  Although  courts  of  equity  generally  adopt  the 
statutes  of  limitation,  yet,  in  a  case  of  actual  fraud, 
they  will  grant  relier  within  the  lifetime  of  either 
of  the  parties  upon  whom  the  fraud  Is  proved,  or 
within  thirty  years  after  it  has  been  discovered  or 
become  known  to  the  party  whose  rights  are  af- 
fected by  it. 

Miclwud  v.  Oirod,  (603)    1078 

6.  Within  what  time  a  constructive  trust  will  be 
barred  must  depend  upon  the  circumstances  of  the 
case,  and  these  arc  always  examinable. 

Id.  (lh.)    1076 
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LIMITATION  OF  ACTIONS-1. 

1.  The  statute  of  limitation  of  Virginia,  passed  in 
1786,  barred  the  right  of  entry,  unless  suit  was 
brought  within  twenty 'years  next  after  the  came 
of  action  accrued.  The  savings  are  Infancy,  cover- 
ture. Ac.,  and  such  persons  are  barred  If  they  do 
not  bring  their  action  within  ten  years  next  after 
their  disabilities  shall  be  removed. 

Mercer'*  Leasee  v.  Sclden,  (37)      38 

2.  Disabilities  which  bring  a  person  within  the  ex- 
ceptions of  the  statute  cannot  be  piled  one  upon 
another ;  but  a  party,  claiming  the  benefit  of  the 
proviso,  can  only  avail  himself  of  the  disability  ex- 
isting when  the  right  of  action  first  accrued. 

Id.  (lh.)     as 

8.  What  constitutes  an  adverse  possession. 

Id.  (Ih.)      88 

4.  The  legal  right  of  an  owner  of  land,  although 
he  has  recognized  a  sale  of  it,  is  not  destroyed  by 
lapse  of  time,  or  his  right  to  bring  an  ejectment 
barred,  provided  he  has,  in  the  mean  time,  brought 
suit  upon  the  securities  which  he  took  when  be 
recognized  the  sale. 

Buchannon  et  al.  v.  Upshaw,  (SI)      48 

fi.  Lapse  of  time  is  no  defense  where  there  is  an 

unexecuted  trust  to  pay  debts,  which  a  court  of 

competent  jurisdiction  has  decided  to  be  unpaid 

in  point  of  fact. 

Bank  of  the  United  State*  v.  Bereriv.  (134)       78 

6.  There  must  be  conscience,  good  laith,  and  rea- 
sonable diligence,  to  call  Into  action  the  powers  of 
a  court  of  equity. 

McK night  v.  Taylor,  (101)      88 

7.  In  matters  of  account,  where  they  are  not 
barred  by  the  Act  of  limitations,  courts  of  equity 
refuse  to  interfere  after  a  considerable  lapse  of 
time,  from  considerations  of  public  policy,  and 
from  the  difficulty  of  doing  entire  justloe.when  the 
original  transactions  have  become  obscured  by 
time,  and  the  evidence  may  be  lost. 

Id.  (lb.)      M 

8.  A  court  of  equity  which  is  never  active  in  re- 
lief against  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands  where  the 
party  has  slept  upon  his  rights  for  a  great  length 
of  time. 

Bowman  etaLv.  Wathen  et  aL,         (188)      97 

9.  Therefore,  from  the  beginning  of  this  Juris- 
diction, there  was  always  a  limitation  of  suit  in  this 
court. 

Id.  (lb.)      97 

10.  Every  new  right  of  action,  in  equity,  that  ac- 
crues to  a  party,  whatever  It  may  be,  must  be 
acted  upon,  at  the  utmost,  wlthm  twenty  years. 

Id.  ifb.)       97 

11.  Though  the  claimant  may  have  been  em- 
barrassed by  the  frauds  of  others,  or  distressed,  it 
Is  not  sufficient  to  take  the  case  on  of  the  rule. 

Id.  (IhJ      97 

12.  And  It  is  the  same  whether  the  party  knew  of 
an  adverse  possession,  or,  through  negligence  and 
a  failure  to  look  after  their  Interests,  permitted  the 
title  of  another  to  grow  into  full  maturity. 

Id.  TloJ      »7 

LOCAL  LAW— 1. 

See  Limitation  and  Actions. 

1.  Where  a  collision  of  vessels  occurs  in  an  En- 
glish port,  the  rights  of  the  parties  depend  upon 
the  provisions  of  the  British  statutes  then  in  force: 
and  if  doubts  exist  as  to  their  true  conatructioa, 
this  court  will  adopt  that  which  fa)  sanctioned  by 
their  own  courts. 

Smith  et  al.  v.  Omdry,  (SB)      88 

2.  A  letter  of  guarantee  written  In  the  Cnlted 
States,  and  addressed  to  a  bouse  in  England,  must 
beoonstrued  accoording  to  the  laws  of  die  country. 

Bell  and  Grant  v.  Bruen,  (lew      89 

3.  The  law  of  the  State  of  Alabama,  which  ao- 
tborlzes  securities  to  require  of  the  creditor  forth- 
with to  put  the  bond  in  suit  against  the  principal, 
and  absolves  the  security,  unless  the  creditor  com- 
mences suit  against  the  principal,  does  not  include 
a  case  where  the  parties  (principal  and  security) 
unite  in  a  Joint  and  several  sealed  bills. 

Ellis  et  al.  v.  Jones,  Admr.  of  Taylor,  (197)    190 


MAISON  ROUGE-*. 
1.  The  certificate  of  survey  alleged  to  have  bem 
given  by  Trudoau,  on  the  14th  of  June,  1797,  and 
Drought  forward  to  sustain  a  grant  to  the  Marquis 
de  Malson  Rouge,  declared  to  be  antedated  and 
fraudulent. 

United  State*  v.  King  etaL,  (773)    884 
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2.  Leaving  the  certificate  out  of  the  case,  the  In- 
struments executed  by  the  Baron  de  Carondelet  in 
1795  and  1107,  nave  not  the  aid  of  any  authentic 
survey  to  ascertain  and  fix  the  limits  of  the  land 
and  determine  its  location.  , 

Id.  (!*>•>    884 

MANDAMUSS. 

1.  Where  a  party  has  resorted  to  and  obtained  a 
mandamus,  he  cannot  afterwards  proceed  in  an- 
other suit  for  the  same  cause  of  action. 

Kendall  v.  Stokes  et  aL,  (87)    506 

MARINE  CORP8-3. 

A  brevet  field  officer  of  the  marine  corps  is  not 
entitled  by  law  to  brevet  pay  and  rations,  by 
reason  of  his  commanding  a  separate  post  or  station, 
if  the  force  under  his  command  would  not  entitle 
a  brevet  field  officer  of  infantry  of  a  similar  grade 
to  brevet  pay  and  rations. 

Vniteti  States  v.  Freeman,  (666)    7*4 

2.  The  Act  of  1834,  chap.  132,  does  not  repeal  the 
1st  section  of  the  Act  of  1818.  regulating  the  pay  and 
emoluments  of  brevet  officers. 

id.  (lb.)    784 

3.  The  5th  section  of  the  Act  of  30th  June,  1834,  is 
a  repeal  of  the  Joint  resolution  of  the  two  houses  of 
Congress  of  the  25th  May,  1S32,  respecting  the  pay 
and  emoluments  of  the  marine  corps. 

Id.  (H>-)    *•* 

4.  By  force  of  the  Array  Regulation  No.  1125,  au- 
thorizing the  issues  of  double  rations  to  officers  com- 
manding departments,  posts,  and  arsenals,  a  brevet 
field  officer  of  marines  Is  entitled  to  double  rations. 
But  the  fact  must  be  shown  that  he  had  suoh  a  com- 
mand of  a  post  or  arsenal  at  which  double  rations 
had  been  allowed  according  to  the  army  regula- 
tions. 

Id.         •  (lb-)    W4 

5.  The  fact  of  appropriations  having  been  made 
by  Congress  for  double  rations  does  not  determine 
What  officers  are  entitled  to  them.  

id.  Ob-)    "»4 

«,  A  brevet  field  officer  of  the  marine  corps,  com- 
manding a  separate  post,  without  a  command  equal 
to  his  brevet  rank,  is  not  entitled  to  brevet  pay  and 
emoluments.  But  if  such  brevet  officer  is  a  captain 
in  the  line  of  his  corps,  and  in  the  actual  command 
of  a  company,  whether  he  is  in  the  command  of  a 
post  or  not,  he  is  entitled  to  tho  compensation  given 
by  the  2d  section  of  the  Act  of  the  2d  March,  1827. 

Id,  (lb.)    784 

MARRIAGE-1. 

1.  The  declarations  of  a  deceased  member  of  a  fam- 
ily that  the  parents  of  it  never  were  married,  are 
admissible  in  evidence  whether  his  connection 
with  that  family  was  by  blood  or  marriage. 

Jewell's  Lessee  v.  Jewell,  (218)    108 

2.  The  acts  and  declarations  of  the  parties  being 
given  in  evidence  on  both  sides  on  the  question  of 
marriage,  an  advertisement  announcing  their  sep- 
aration, and  appearing  in  the  principal  com- 
mercial paper  of  the  place  of  their  residence,  im- 
mediately after  their  separation,  is  part  of  the  ret 
aesta,  and  admissible  in  evidence,  w  nether  or  not 
it  was  Inserted  by  the  party,  and  if  it  was.what  were 
his  motives,  are  questions  of  fact  for  the  Jury. 

Id.  (Ib.i    108 

3.  If  a  written  contract  betwben  the  parties  be 
offered  in  evidence,  the  purport  of  which  Is  to  show 
that  the  parties  lived  together  under  another  basis 
than  marriage,  and  the  opposite  party  either  de- 
nies the  authenticity  of  the  paper,  or  alleges  that 
It  was  obtained  by  fraud,  tho  question,  whether 
there  was  a  marriage  or  not,  is  still  open  to  the 
Jury  nponAe  whole  of  the  evidence. 

Id.   V  db.)    108 

4.  The  court,  being  equally  divided,  were  unable 
to  express  an  opinion  upon  the  following  ques- 
tions, viz.:  I.  Whether,  "  if,  before  any  sexual  con- 
nection between  the  parties,  they,  in  the  presence 
of  ber  family  and  friends,  agreed  to  marry,  and  did 
afterwards  live  together  as  man  and  wife,"  it  was 
a  legal  marriage,  and  the  tie  indissoluble  even  by 
mutual  consent;  and,  2.  Whether, "  if  the  contract 
be  made  per  verba  de  present!,  and  remains  without 
cohabitation,  or  If  made  per  verlta  de  futu.ro,  and  be 
followed  by  consummation,"  it  amounts  to  a  valid 
marriage,  which  the  parties  (being  oompetent  as  to 
age  and  consent)  cannot  dissolve,  and  is  equally  as 
Moding  as  If  made  in  facte  ecclesice. 

Id.  (lb.)    108 

MARSHAL-^. 
1.  A  marshal  is  not  authorized  by  law  to  receive 
anything,  in  dlschai  ge  of  an  execution,  but  gold 
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and  silver,  unless  the  plaintiff  authorizes  him  to  re- 
ceive something  else. 

McFarlandv.Gwln,  (717)    700 

2.  A  marshal,  like  a  sheriff,  is  bound,  after  the 
expiration  of  his  term  of  office,  to  complete  an  ex- 
ecution which  has  come  to  his  hands  during  his 
term ;  and  an  execution  is  never  completed  until 
the  money  Is  made  and  paid  over  to  the  plaintiff,  if 
it  is  practicable  to  make  it. 

Id.  lib.)    700 

MARSHAL— 4. 
See  Practice. 

1.  A  bill  in  chancery,  which  recites  that  the  com- 
plainants had  recovered  a  Judgment  at  law  in  a 
court  of  the  United  States,  upon  which  an  execu- 
tion had  issued  and  been  levied  upon  certain  prop- 
erty by  the  marshal;  that  another  person,  claiming 
to  hold  the  property  levied  upon  by  virtue  of  some 
fraudulent  deed  of  trust,  bad  obtained  a  process 
from  a  State  court,  by  which  the  sheriff  had  taken 
the  property  out  of  the  hands  of  the  marshal,  and 
praying  that  the  property  might  be  sold,  cannot  be 
sustained. 

Knox  v.  Smith,  (298)    083 

2.  If  the  object  had  been  to  set  aside  the  deed  of 
trust  as  fraudulent,  the  fraud,  with  the  facts  con- 
nected with  it,  should  have  been  alleged  In  the 
bill. 

Id.  (lb.)    083 

3.  There  exists  a  plain  remedy  at  law.  The  marshal 
might  have  brought  trespass  against  the  sheriff,  or 
applied  to  the  court  of  the  United  States  for  an  at- 
tachment. 

Id.  (16.)    083 

MARYLAND-L 

A  bequest  of  freedom  to  a  slave,  under  the  laws 
of  Maryland,  stands  on  the  same  principles  with  a 
bequest  over  to  a  third  person.  Suoh  a  bequest  is  a 
specific  legacy. 

WOtfams  v.  Ash,  (1)      26 

MARYLAND— 2. 

1.  Under  a  statute  of  Maryland,  passed  in  1785. 
the  Chancellor  can  decree  a  sale  of  land  upon  the 
application  of  only  a  part  of  the  heirs  interested; 
and  as  he  had  Jurisdiction,  the  record  must  be 
received  as  conclusive  of  the  rights  adjudicated. 

Shriver'e  Lessee  v.  Lvnn,  (48)    178 

2.  The  decree  of  the  Chancellor  must  be  construed 
to  conform  to  the  sale  prayed  for  in  the  petition, 
and  authorized  by  the  will ;  and  a  sale  beyond  that 
is  not  rendered  valid  by  a  final  ratification. 

Id.  (lb.)    178 

MASSACHUSETTS-*. 
See  Boundaries  of  States. 

MI8SI88IPPI-2. 

Statutes  of  Mississippi  construed. 

McNuitv.  Bland,  (9)    150 

Owin  v.  Breedlove,  (29)    167 

MORTGAGE— J. 

1.  Where  a  mortgage  is  assigned  by  an  executor 
to  a  distributee  of  an  estate,  and  the  property  sells 
for  less  than  the  nominal  amount,  the  distributee 
is  not  responsible  for  the  difference,  In  case  he  has 
acted  with  good  faith  and  diligence. 

Hammond's  Adm'rv.  Lewis,  Ex'rof 
Washington,  (14)      30 

2.  A  State  law,  passed  subsequently  to  the  exe- 
cution of  a  mortgage,  which  declares  that  the 
equitable  estate  of  the  mortgageor  shall  not  be 
extinguished  for  twelve  months  after  a  sale  under 
a  decree  in  chancery,  and  which  prevents  any  sale 
unless  two-thirds  of  the  amount  at  which  the  prop- 
erty has  been  valued  by  appraisers  shall  be  bid 
therefor,  is  within  the  clause  of  the  tenth  section 
of  the  first  article  of  the  Constitution  of  the  United 
States,  which  prohibits  a  State  from  passing  a  law 
impairing  the  obligation  of  contracts. 

Branson  v.  Ktnzte  et  al.,  (311)    143 

MORTGAGES— 4. 

1.  There  were  two  statutes  of  the  State  of  Micbi- 
gan.both  passed  on  the  same  day,  namely, the  12th  of 
April,  1827.  One  was^'An  Act  concerning  deeds 
and  conveyances,"  which  directed  that  such  deeds 
or  conveyances  should  be  recorded  in  the  office  of 
register  of  probate  for  the  county,  or  register  for 
the  city,  where  such  lands,  Jtc,  were  situated.  This 
act  became  operative  from  its  passage. 

Beats  V.Hale,  (37)   865 
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2.  Another  was  "  Ad  Art  concerning  mortgages," 
which  provided  "that  every  mortgage  being  proven 
or  acknowledged  according  to  Taw.  may  be  reg- 
istered in  the  county  In  which  the  lands  or  tene- 
ments so  mortgaged  are  situated."  This  act  did 
not  go  into  operation  until  several  months  after  its 
passage. 

Seals  v  Hale,  (87>    866 

8.  In  the  case  In  question,  there  were  two  mort- 
gages, both  including  the  same  property,  iu  tue 
city  of  Detroit,  Wayne  County,  one  of  which  was 
recorded  in  the  city  registry,  and  the  other  in  the 
county  registry. 

Id.  (lb.)    860 

4.  These  statutes  are  not  so  contrary  or  repugnant 
to  each  other  as  necessarily  to  imply  a  contradic- 
tion.   Both  can  stand. 

Id.  (lb.)    866 

6.  The  reoordlng  of  the  prior  mortgage  in  the 
county  registry  was  sufflolent  to  give  it  validity 
and  priority. 

Id.  (lb.)    866 

6.  Statutes  which  apparently  oonfliot  with  each 
other  are  to  be  reconciled,  as  far  as  may  be,  on 
any  fair  hypothesis,  and  validity  given  to  each  if  It 
can  be  and  is  necessary  to  conform  to  usages  un- 
der them,  or  to  preserve  the  titles  to  property  un- 
disturbed. 

Id.  (16.)    866 

NEGROES  AND  SLAVES-1. 
A  slave  Is  capable  of  receiving  a  bequest  of  free- 
dom upon  the  happening  of  a  contingency  which  Is 
not  too  remote.  Such  a  bequest  is  a  specific  legacy. 
Williams  v.  A»h,  (1)      *6 

NEGROES  AND  SLAVES-*. 

1.  An  inhabitant  of  Washington  County,  In  the 
District  of  Columbia,  cannot  purchase  a  slave  in 
Alexandria  County,  and  carry  him  Into  Washing- 
ton County  for  sale.  If  he  does,  the  slave  will 
become  entitled  to  his  freedom. 

Rhodes  v.  Bell,  (897)    314 

2.  When  the  record  does  not  show  whether  or 
not  the  two  attesting  witnesses  to  a  deed  of  manu- 
mission in  Virginia  were  present  in  court  at  the 
time  when  the  grantor  acknowledged  it,  and  the 
deed  itself  Is  forty  years  old,  it  would  be  error  in 
the  court  to  instruct  the  jury  that  the  petitioner 
was  not  entitled  to  freedom. 

Adams  v.  Roberts,  (488)    34* 

8.  The  exact  time  of  the  birth  of  the  petitioner 

was  a  fact  for  the  jury :  and  a  prayer  to  the  court 

which  would  have  excluded  tijo  consideration  of 

that  faot  was  properly  refused. 

Id.  (lb.)    349 

PARTNERSHIP- 2. 

1.  Although.by  the  general  rule  of  law.e  very  part- 
nership is  dissolved  oy  the  death  of  one  or  the 
partners,  where  the  articles  of  copartnership  do 
not  stipulate  otherwise,  yet  either  one  may,  by  his 
will,  provide  for  the  continuance  of  the  partner- 
ship after  bis  death;  and  in  making  this  pro  vision, 
he  may  bind  his  whole  estate  or  only  that  portion 
of  it  already  embarked  in  the  partnership. 

Burwett  v.  Cawond  et  al.,  (680)    378 

2.  But  it  will  require  the  most  clear  and  unambig- 
uous language,  demonstrating  in  the  most  positive 
manner  that  the  testator  intended  to  make  his  gen- 
eral assets  liable  for  all  debts  contracted  In  the  con- 
tinued trade  after  his  death,  to  Justify  the  court  In 
arriving  at  such  a  conclusion. 

Ml  (lb.)    878 

3.  A  Jury  cannot,  as  a  matter  of  direction  from 
the  court,  presume  the  existence  of  a  deed  from 
one  of  the  members  of  a  firm  to  the  firm,  upon 
secondary  evidence  that  from  the  books  of  the 
partnership  It  appeared  that  various  acta  of  own- 
ership over  the  property  were  exercised  by  the 
Arm. 

Hanson  et  at.  v.  Eustace's  Lessee,      (053)   416 

PATENT  RIGHTS-1. 
1.  If  a  person  employed  In  the  manufactory  of 
another,  while  receiving  wages,  makes  experiments 
at  the  expense  and  in  the  manufactory  of  his  em- 

Stover ;  has  his  wages  Increased  in  consequence  of 
le  useful  result  of  the  experiments ;  makes  the 
article  invented  and  permits  his  employer  to  use  it, 
no  compensation  for  its  use  being  paid  or  demand- 
ed, and  then  obtains  a  patent,  these  facts  will  Jus- 
tify the  presumption  of  a  license  to  use  the  inven- 
tion. 

tTClurg  et  al.  v.  Kingslantl  et  al.,       (202)    10* 

HO© 


t.  Suoh  an  unmolested  and  notorious  use  of  the  In- 
vention prior  to  the  application  for  a  patent,  will 
bring  the  case  within  the  provisions  of  the  Ttb  sec- 
tion of  the  Act  of  1839,  ch.  88. 

Id.  (ft.)    i*s 

3.  The  assignees  of  a  patent  right  take  It  subject 
to  the  legal  consequences  of  the  previous  acta  of 
the  patentee. 

Id.  I  (lb.)    10» 

4.  The  Uth  and  Iftth  sections  of  the  Act  of  1838,  ch . 
357,  prescribe  the  rules  which  must  govern  on  the 
trial  of  actions  for  the  violations  of  pateut  righto; 
and  these  sections  are  operative,  so  far  as  they  are 
applicable,  notwithstanding  the  patent  may  hare 
been  granted  before  the  passage  of  the  Act  of  ISM. 

Id.  (lb.)    lO» 

5.  The  words,  "any  newly  invented  machine,  man- 
ufacture, or  composition  of  matter,"  In  the  Ttb 
section  of  the  Act  of  1839,  have  the  same  meaning 
as  "  invention,"  or ' '  thing  patented." 

Id.  (ft.)    10« 

PATENTS— 4. 

1.  Where  a  defective  patent  had  been  surrendered, 
and  a  new  one  taken  out,  and  the  patentee  brought 
an  action  for  a  violation  of  bis  patent  right,  laving- 
tbe  Infringement  at  a  date  subsequent  to  that  of 
the  renewed  patent,  proof  of  the  use  of  the  thing 
patented  during  the  Interval  between  the  orig- 
inal and  renewed  patents  will  not  defeat  tbe  action. 

SMmnson  B.  Westchester  RaUroad 
Company,  (380)    !•»• 

2.  The  seventh  section  of  the  Act  of  March  3. 1S3B, 
has  exclusive  reference  to  an  original  application 
for  a  patent,  and  not  to  a  renewal  of  It. 

Id.  (lb.)    lOM 

3.  An  original  patent  being  destroyed  by  tbe 
burning  of  the  patent  office,  and  the  only  record  of 
tbe  specifications  being  a  publication  in  tbe  Frank- 
lin Journal,  the  claim  Is  not  limited  by  that  pub- 
lication, because  the  whole  of  the  specifications  are 
not  set  forth  in  it. 

Id.  (lb.)    lOM 

4.  Whether  a  renewed  patent-  after  a  surrender 
of  a  defective  one.  Is  substantially  for  a  different 
invention,  is  a  question  for  the  Jury,  and  not  for 
the  court. 

Id.  (IbJ    lOM 

5.  As  the  thirteenth  section  of  the  Act  of  1838 

Erovidos  for  the  renewal  of  a  patent,  where  It  snail 
a  "  inoperative  or  invalid  by  reason  of  a  defective 
or  insufficient  description  or  specification,"  "If  tbe 
error  shall  have  arisen  by  inadvertence,  accident, 
or  mistake,  and  without  any  fraudulent  or  decep- 
tive intention,"  the  fact  of  the  granting  of  the  re- 
newed patent  dopes  all  Inquiry  into  toe  existence 
of  inadvertence,  accident,  or  mistake,  and  leaves 
open  only  tbe  question  of  fraud  for  tbe  jury. 

Id.  (ft.t    l«*e 

6.  The  eighteenth  section  of  the  Patent  Act  of 
1838  authorized  tbe  extension  of  a  patent,  on  tbe 
application  of  the  executor  or  administrator  of  a 
deceased  patentee. 

Wttson  v.  Rowseau,  (646)    1141 

7.  Such  an  extension  does  net  Inure  to  the  benefit 
of  assignees  under  tbe  original  patent,  but  to  the 
benefit  of  the  administrator  (when  granted  to  an 
administrator),  In  his  capacity  as  such.  Bat  those 
assignees  who  were  In  the  use  of  tbe  patented 
machine  at  the  time  of  the  renewal  have  stul  a  right 
to  use  it. 

Id.  (ft.)    1141 

8.  The  extension  could  be  applied  for  and  ob- 
tained by  the  administrator,  although  tbe  original 
patentee  had,  in  his  lifetime,  disposed  of  all  his  in- 
terest in  the  then  existing  patent.  Such  sale  dM 
not  carry  anything  beyond  the  term  ofiahe  original 
patent.  V 

Id.  T/b.1    1141 

9.  A  covenant  by  tbe  patentee,  made  prior  to  tbr 
law  authorizing  extensions,  that  the  covenantee 
should  have  tbe  benefit  of  any  improvement  in  tbe 
machinery,  or  alteration  or  renewal  of  the  patent, 
did  not  include  the  extension  by  an  administrate. 
under  the  Act  of  1838.  It  must  be  oonstrued  to  in 
elude  only  renewals  obtained  upon  tbe  surrender 
of  a  patent  on  account  of  a  defective  specification. 
Parties  to  contracts  look  to  established  and  general 
laws,  and  not  to  special  acts  of  Congress. 

Id.  (ft.)    1141 

10.  A  plaintiff,  therefore,  who  claims  under  an  as- 
signment from  the  administrator,  can  m«tnt»in 
a  suit  against  a  person  who  claims  under  tbe  cov- 
enant. 

Id.  (ftj    1141 

11.  An  assignee  of  an  exclusive  right  to  nee  two 
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machines  within  a  particular  district  can  maintain 
-an  action  for  an  Infringement  of  the  patent  within 
that  district,  even  against  the  patentee. 

Id.  (lb.)    1141 

12.  In  the  ease  of  Woodworth's  planing  machine, 
the  patent  granted  to  the  administrator  was  found- 
ed upon  a  sufficient  specification  and  proper  draw- 
ings, and  is  valid. 

Id.  (lb.)    1141 

13.  The  decision  of  the  Board  of  Commissioners, 
to  whom  the  question  of  renewal  is  referred, 
by  the  Act  of  18)8,  is  not  conclusive  upon  the  ques- 
tion of  their  jurisdiction  to  act  in  a  given  case. 

Id.  (lb.)    1141 

11.  The  Commissioner  of  Patents  can  lawfully  re- 
ceive a  surrender  of  letters  patent  for  a  defective 
-specification,  and  issue  new  letters  patent  upon  an 
amended  specification,  after  the  expiration  of  the 
term  for  which  the  original  patent  was  granted, 
and  pending  the  existence  or  an  extended  term 
•of  seven  years.  Such  surrender  and  renewal 
may  be  made  at  any  time  during  such  extended 
term. 

Id.  (lb.)    1141 

15.  The  decision  of  the  court  in  the  preceding  case 
of  Wilson  v.  Rousseau  et  al.,  namely,  that  when  a 
patent  Is  renewed  under  the  Act  of  1836,  an  assignee 
under  the  old  patent  has  a  right  to  continue  the  use 
of  the  patented  machine,  but  not  to  vend  others, 
strain  affirmed. 

Simpson  v.  Wiimn.  (709)    1169 

IS.  An  assignment  of  an  exclusive  right  to  use  a 
machine,  and  to  vend  the  same  to  others  for  use, 
within  a  specified  territory,  authorizes  the  assignee 
to  vend  elsewhere,  out  of  the  said  territory,  the  pro- 
duct of  said  machine. 

16.  (lb.)    1169 

17.  The  restriction  upon  the  assignee  is  only  that 
he  shall  use  the  machine  within  the  specified 
territory.  There  Is  none  as  to  the  sale  of  the  pro- 
duct. 

Id.  (lb.)    1169 

18.  The  decision  of  the  court  in  the  two  preced- 
ing' cases,  namely,  that  where  a  patent  is  renewed 
under  the  Act  of  1838,  an  assignee  under  the  old  pat- 
ent has  a  right  to  continue  the  use  of  the  machine 
which  he  is  using  at  the  time  of  the  renewal,  again 
affirmed. 

WUrnn  v.  Turner,  (712)    1171 

19.  An  objection  to  the  validity  of  Woodworth's 
patent  for  a  planing  machine,  namely,  that  be  was 
not  the  first  and  original  inventor  thereof,  is  not 
sustained  by  the  evidence  offered  in  this  case. 

Woodworth  v.  Wilton,  (712)    1171 

20.  Nor  is  the  objection  well  founded,  that  the 
specifications  accompanying  the  application  for 
a  patent  are  not  sufficiently  full  and  explicit,  so  as 
to  enable  a  mechanic  of  ordinary  skill  to  build  a 
machine. 

Id.  (lb.)    1171 

21.  An  assignee  of  the  exclusive  right  to  use  ten 
machines  within  the  city  of  Louisville,  or  ten  miles 
round,  may  join  his  assignor  with  him  in  a  suit  for 
a  violation  of  the  patent  right,  under  the  circum- 
stances of  this  case. 

Id.  (lb.)    1171 

PENNSYLVANIA-*. 

The  jurisdiction  of  chancery  over  charitable 
devises,  as  It  existed  In  England,  prior  to  the  stat- 
ute 43  Elizabeth,  was  part  of  the  common  law  in 
force  in  Pennsylvania,  although  no  court  having 
equity  powers  existed  capable  of  enforcing  such 
trusts. 

Vidal  v.  Oirard't  Executor*,  (127)    80S 

PIEACY  AND  PIRATICAL  ACT8-2. 

1.  Under  the  Act  of  Congress  of  1819,  any  armed 
vessel  may  be  seized  which  shall  have  attempted 

-  or  committed  any  piratical  aggression,  4c,  and  the 
proceeds  of  the  vessel,  when  sold,  divided  between 
the  United  States  and  the  captors,  at  the  discretion 

-  of  the  court. 

Harmony  et  al.v.The  United  State*,  (210)    »39 

2.  It  is  no  matter  whether  the  vessel  be  armed 
for  offense  or  defense,  provided  she  commits  the 
unlawful  acts  specified. 

Id.  (lb.)    «39 

3.  To  bring  a  vessel  within  the  act,  it  is  not  nec- 
essary that  there  should  be  either  actual  plunder 
or  an  Intent  to  plunder;  if  the  act  be  committed 
from  hatred,  or  an  abuse  of  power,  or  a  spirit  of 
mischief,  it  la  sufficient. 

Id.  (lb.)    239 

4.  The  word  "  piratical "  in  the  act  is  not  to  be 
limited  in  its  construction  to  such  acts  as  by  the 

.How abo  1,  2,  8  4.        U.  8.,  Book  11. 


laws  of  nations  are  denominated  piracy,  but  In- 
cludes such  as  pirates  are  in  the  habit  of  commit- 
ting. 

Id.  (lb.)    239 

6.  A  piratical  aggression,  search,  restraint,  or 
seizure,  is  as  much  within  the  act  as  a  piratical 
depredation. 

Id.  (lb.)    239 

8.  The  Innocence  or  Ignorance  on  the  part  of  the 
owner  of  these  prohibited  acts  will  not  exempt  the 
vessel  from  condemnation. 

Id.  (lb.)    339 

7.  The  condemnation  of  the  cargo  Is  not  author- 
ized by  the  Act  of  1819.  Neither  does  the  law  of 
nations  require  the  condemnation  of  the  cargo  for 
petty  offenses,  unless  the  owner  thereof  co-oper- 
ates In,  and  authorizes,  the  unlawful  act.  An  ex- 
ception exists  in  the  enforcement  of  belligerent 
rights. 

Id.  (lb.)    339 

6.  Where  the  innocence  of  the  owners  was  es- 
tablished, it  was  proper  to  throw  the  oosts  upon 
the  vessel  whloh  was  oondemned,  to  the  exclusion 


of  the  cargo  which  was  liberated. 
Id. 

PLEADING— 1 


(lb.)    239 


1.  A  plaintiff  may,  in  an  action  in  form  ex  delicto 
against  several  defendants,  enter  a  ndOe  prosequi 
against  one  of  them.  But  in  actions  in  form  ex 
contractu,  unless  the  defense  be  merely  in  the  per- 
sonal discharge  of  one  of  the  defendants,  a  nolle 
proncqui  cannot  be  entered  as  to  one  defendant 
without  discharging  the  other. 

United  Statee  v.  Linn,  (104)     64 

2.  A  plea  alleging  merely  that  seals  were  affixed  to 
a  bond  without  the  consent  of  the  defendant, with- 
out also  alleging  that  it  was  done  with  the  knowl- 
edge, or  by  the  authority  or  direction  of  the  plaint- 
iffs, is  not  sufficient. 

Id.  (lb.)      64 

3.  A  plea  whloh  has  on  the  face  of  it  two  Intend- 
ments, ought  to  be  construed  most  strongly  against 
the  party  who  pleads  It. 

Id.  (lb.)      64 

4.  A  party  who  claims  under  an  instrument  which 
appears  on  its  face  to  have  been  altered,  Is  bound 
to  explain  the  alteration;  but  not  so,  when  the 
alteration  is  averred  by  the  opposite  party,  and  It 
does  not  appear  upon  the  face  of  the  instrument. 

Id.  (lb.)      64 

5.  Where  the  plea  is  bad  and  the  demurrer  is  to 
the  plea,  the  court,  having  the  whole  record  before 
them,  will  go  back  to  the  first  error. 

id.  (lb.)      64 

6.  Where  the  date  of  a  surety  bond  Is  subsequent  to 
the  appointment  of  the  principal  to  office,  the  dec- 
laration should  alleire  that  the  money  collected  by 
the  principal  remained  In  his  hands  at  the  time 
when  the  surety  bond  was  executed. 

Id.  (lb.)      64 

6.  The  action  of  assumpsit  for  the  use  and  occu- 
pation of  lands  and  houses  existed  in  Virginia  an- 
terior to  the  cession  of  the  District  of  Columbia  to 
the  United  Stalest 

Lioud  v.  Hough,  (153)      83 

8.  But  this  action  Is  founded  upon  contract,  either 
express  or  Implied,  and  will  not  lie  where  the  pos- 
session has  been  acquired  and  maintained  under  a 
different  or  adverse  title,  or  where  It  was  tortious, 
and  makes  the  holder  a  trespasser. 

Id.  (16.)      83 

9.  The  court  will  not  express  an  opinion  upon  a 
matter  of  defense  which  was  not  brought  to  the 
consideration  of  the  court  below. 

Belt  and  Orant  v.  Bruen.  (169)      89 

10.  The  law  of  the  State  of  Alabama  which  au- 
thorizes securities  to  require  of  the  creditor  forth- 
with to  put  the  bond  in  suit  against  the  principal, 
and  absolve  the  security  unless  the  creditor  com- 
mences suit  and  uses  due  diligence  to  collect  the 
debt  from  the  principal,  does  not  Include  a  case 
where  the  parties  (principal  and  security)  unite  in 
a  Joint  and  several  sealed  bill. 

Ellis  et  al.   v.  Jones,   Admr.   of 
Taylor,  "(197)    100 

11.  In  an  action  of  ejectment,  if  the  plaintiff  count 
upon  a  lease  to  himself  from  a  person  whom  the 
evidence  shows  to  have  been  dead  at  the  time.  It  Is 
bad. 

Connor  v.  Bradley  et  at,,  (211)    105 

12.  It  Is  a  settled  rule  at  common  law,  that  where  a 
right  of  re-entry  Is  claimed  on  the  ground  of  for- 
feiture for  nonpayment  of  rent,  there  must  be 
proof  of  a  demand  of  tho  precise  sum  due,  at  a  con- 
venient time  before  sunset,  on  the  day  when  the 
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rent  is  due.  upon  the  land,  In  the  moat  notorious 
plaoe  of  it,  even  though  there  be  no  person  on  the 
land  to  pay. 

Connor,  v.  Bradley  et  al.,  (lit)    106 

18.  In  proceeding:  under  the  statute  of  4  Geo.  II.,  it 
must  be  alleged  and  proved,  that  there  was  no  suf- 
ficient distress  upon  the  premises  on  some  day  or 
period  between  the  time  at  which  the  rent  fell  due 
and  the  day  of  the  demise ;  and  if  the  time  when, 
according  to  the  proofs,  there  was  not  a  sufficient 
distress  upon  the  premises,  be  subsequent  to  the 
day  of  the  demise,  it  is  bad. 

Id.  (lb.)    105 

14.  After  pleading  the  general  issue,  It  is  too  late  to 
take  advantage  of  a  defect  in  the  writ,  or  a  vari- 
ance between  the  writ  and  declaration. 

McKenna  v.  Fiek,  (241)    117 

15.  Actions  of  trespass,  except  those  for  injury  to 
real  property,  are  transitory  in  their  character. 

Id  (lb.)    117 

16.  Where  the  writ  mentions  a  trespass  with  force 
and  arms  upon  the  storehouse  of  the  plaintiff,  and 
a  seizure  and  destruction  of  goods,  it  covers  a  tran- 
sitory as  well  as  a  local  action. 

Id,  (lb.)    117 

17.  In  transitory  actions,  a  venue  is  laid  to  show 
where  the  trial  Is  to  take  plaoe.  It  is  a  legal  fiction, 
devised  for  the  furtherance  of  Justice,  and  cannot 
be  traversed. 

Id.  (lb.)    117 

18.  In  suob  actions,  such  a  venue  Is  good  without 
stating  where  the  trespass  was  in  fact  committed, 
with  a  scilicet  of  the  county  where  the  action  Is 
brought. 

7d.  (lb.)    117 

19.  In  the  absence  of  statutory  provisions,  the 
courts  in  the  District  of  Columbia  must  apply  the 
principles  of  the  common  law  to  suoh  actions,  the 
pleadings,  and  the  proofs. 

Id.  (lb.)    117 

PLEAS    AND    PLBADING-8. 
See  Libel. 

PLEAS  AND  PLEADINGS— 4. 

1.  This  court  can  notice  a  material  and  incurable 
defect  in  the  pleadings  and  verdict,  as  they  are  rep- 
resented in  the  record  to  have  existed  in  the 
court  below,  although  suoh  defect  Is  not  noticed 
in  the  bill  of  exceptions,  nor  suggested  by  the 
counsel  In  argument  here. 

Qatlandv.DavU,  (181)    007 

2.  When  a  declaration  sounds  in  tort  and  the  plea  Is 
nun  atmmpsit,  such  a  plea  would  be  bad,  on  de- 
murrer. If  not  demurred  to,  and  the  case  goes 
to  trial  (the  issue  and  verdict  following  the  plea), 
the  defect  Is  so  material  that  It  Is  not  cured  by 
verdict,  under  the  statute  of  Jeofails. 

Id.  (lb.)    007 

8.  Bad  pleas,  which  are  cured  by  verdict,  are  those 
wbtob,  although  they  would  be  bad  on  demurrer 
because  wrong  In  form,  yet  still  contain  enough 
of  substance  to  put  in  issue  all  the  material  parts 
of  the  declaration. 

Id.  (lb.)    007 

4.  The  provision  by  Congress,ln  relation  to  amend- 
ments, which  is  found  In  the  83d  section  of  the 
Judiciary  Act  of  1789,  Is  similar  to  that  of  82  Hen. 
VIII.,  but  certainly  not  broader. 

Id.  (lb.)    007 

6.  The  issue  was  an  immaterial  issue. 

Id.  (lb.)    007 

t.  The  opinion  of  this  court  in  Patterson  v.  The 
United  States  (2  Wheaton.  221)  reviewed  and  re- 
affirmed, namely,  "  Whether  the  Jury  find  a  gen- 
eral or  a  special  verdict,  it  Is  their  duty  to  decide 
the  very  point  in  issue,  and  although  the  court  in 
which  ft  is  tried  may  give  form  to  a  general  find- 
ing, so  as  to  make  it  harmonize  with  the  issue,  yet 
if  it  appear  to  that  court,  or  to  the  appellate  oourt, 
that  the  finding  Is  different  from  the  Issue,  or  is 
confined  only  to  a  part  of  the  matter  In  issue,  no 
Judgment  can  bo  rendered  on  the  verdict." 

Id.  (lb.)    007 

7.  This  principle  applies  equally  to  a  plea  varying 
from  the  substance  of  the  declaration. 

Id.  (».)    007 

8.  In  this  case,  the  verdict  does  not  find  any  of  the 
misfeasance  charged  upon  the  defendant. 

Id.  (lb.)    007 

9.  If  the  merits  of  the  case  were  passed  upon  In  the 
oourt  below.  It  was  Illegally  done,  because  no 
evidence  was  competent  except  such  as  related  to 
the  Di-omlse  described  in  the  declaration. 

Id.  (Id.)    007 

10.  This  oourt  abstains  from  awarding  a  repleader, 
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for  the  reasons  stated  In  the  opinion,  bat 

the  case  so  that  the  pleadings  may  be  amended. 

Id.  (lb.)    Oar 

11.  Where  a  count  In  a  declaration  is  defective  on 
account  of  dates  being  left  blank,  but  the  party  has 
pleaded  and  gone  to  trial,  the  presumption  is  that 
the  proof  supplied  the  defect. 

Stockton  et  aL  v.  Bishop.  (1«6>    01* 

12.  In  an  action  on  the  case  for  Injury  sustained  by 
the  oversetting  of  a  stage  coach,  although  the  dec- 
laration does  not  set  out  the  payment  of  anr  pass- 
age money,  nor  any  promise  or  undertaking  on 
the  part  of  the  defendants  to  carry  the  plaintuT 
safely,  yet  if  it  states  that  the  plaintiff  became  a 
passenger  for  certain  rewards  to  the  defendants, 
and  thereupon  It  was  their  duty  to  use  dne  and 
proper  care  that  the  plaintiff  should  be  safely  con- 
veyed, and  If  the  breach  was  well  assigned,  and  the 
cause  went  on  to  plea,  issue,  trial,  and  verdict,  the 
defect  in  the  declaration  is  cured  by  the  82d  aectioo 
of  the  Judiciary  Act  of  1789. 

Id.  (7bJ    Bl* 

13.  Tbe"rlghtof  tbecauseandmatterlnlaw" be- 
ing with  the  plaintiff  in  the  court  below,  the  Judg- 
ment of  that  court  must  be  affirmed. 

Id.  (lb.)    01* 

14.  If  the  information  contains  several  counts, 
founded  on  the  following  'acts,  namely,  the  sixty- 
sixth  section  of  the  Act  of  1799,  the  fourth  section 
of  the  Act  of  1880,  and  the  fourteenth  section  of 
the  Act  of  1832,  the  defectiveness  of  the  oount» 
upon  the  acts  of  1830  and  1882  would  be  no  ground 
for  reversing  a  Judgment  of  condemnation,  pro- 
vided the  count  is  good  which  Is  founded  upon  the 
Act  of  1799 ;  because  one  good  count  is  sufficient  to 
uphold  a  general  verdict  and  Judgment. 

.    Clifton  v.  The  United  State*,  (242)    OS7 

15.  The  difference  between  these  sections  ex- 
plained. 

Id.  (lb.)    M7 

16.  In  this  case,  therefore,  it  is  unnecessary  to  de- 
cide what  averments  are  required  in  counts  resting 
upon  the  acts  of  1830  and  1882,  or  whether  the 
counts  are  or  are  not  void  from  generality. 

Id.  (lb.)    057 

17.  In  order  to  sustain  counts  In  the  Information, 
founded  on  the  acts  of  1880  and  1882.  it  is  not  nec- 
essary that  they  should  contain  averments  at  the 
special  circumstances  of  the  examination  of  the 
goods  and  detection  of  the  fraud  under  the  au- 
thority of  the  collector.  The  language  of  the  court 
in  Wood's  case  re-examined,  explained,  and  con- 
trolled. 

Buckley  v.  The  United  State*.  (2*1)    0«1 

18.  The  court  below  was  right  in  Instructing  the 
Jury,  that,  under  such  an  Information,  they  were 
not  restricted  in  the  condemnation  of  the  goods  u> 
any  entered  goods  which  they  found  to  be  under- 
valued, but  that  they  might  find  either  the  whole 
package  or  the  invoice  forfeited,  though  contain- 
ing other  goods  correctly  valued,  provided  that 
they  should  find  that  such  package  or  invoice  had 
been  made  up  with  Intent  to  defraud  the  revenue. 

Id.  (IhJ    0«t 

PRACTICE— 1. 

See  Chancery  and  Pleading. 

1.  Whether  or  not  a  record  contains  a  bill  of  excep- 
tions or  statement  of  facts  by  the  court,  according 
to  the  practice  of  Louisiana,  by  which  any  ques- 
tion of  law  is  brought  up  for  revision  In  such  a 
form  as  to  enable  this  court  to  decide  upon  it :  and 
whether  or  not  there  is  a  mass  of  various  and  con- 
flicting testimony  in  relation  to  facta,  upon  which 
no  Jurisdiction  can  be  exercised  upon  a  writ  of 
error ;  are  questions  to  be  decided  only  upon  the 
final  bearing  of  the  cause. 

Minor  etaLv.  TWotton,  (287)    1M 

2.  The  court  will  not  go  Into  this  inquiry  upon  a 
motion  to  dismiss  the  writ  of  error,  before  the 
case  is  taken  up  for  argument. 

Id.  (lb.)    184 

8.  The  dockets  and  records  of  a  court,  showing  that 

money  bad  been  received  by  the  marshal  or  his 

deputies,  under  executions,  are  good  evidence  In  a 

suit  i      '     -  ■  ■    -  -       ■•• 


ilt  against  his  securities. 
Williams  v.  United  State*. 

PRACTICE— 2. 


(290)     ISA 


See  Appeal  Bond,  Constitutional  Law. 

1.  An  appeal  bond  given  to  the  people  or  to  the 
relator  Is  good,  and,  if  forfeited,  may  be  sued  opoa 
by  either. 

Spalding  v.  The  People  of  Jfete  York,  sM)    151 

2.  Where  the  plaintiff  In  the  court  below  <  ' 
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$2,000  or  more,  and  the  ruling  of  the  court  Is  for  a 
leas  sum,  he  is  entitled  to  a  writ  of  error. 

Knapp  v.  Banks,  (78)    184 

8.  But  toe  defendant  Is  not  entitled  to  auch  writ 

where  the  Judgment  against  him  Is  for  a  less  sum 

than  $2,000  at  the  time  of  the  rendition  thereof. 

T3.  (lb.)    184 

4.  An  execution.  Issued  In  the  court  below,  after  a 
writ  of  error  has  been  sued  out,  a  bond  given,  and 
a  citation  issued,  all  In  due  time,  may  be  quashed 
either  In  the  court  below  or  this  court-  these  things 
operating  as  a  stay  of  execution. 

Stockton  and  Moore  v.  Bishop.  (74)    184 

5.  A  title  may  be  tried  in  Virginia,  Kentucky,  and 
Tennessee,  as  effectually  upon  a  caveat  as  In  any 
other  mode ;  and  the  parties,  as  also  those  claiming 
under  them,  are  estopped  by  the  decision. 

Portcrfleld's  Ex'rs  v.  dark,  (78)    185 

8.  No  appeal  lies  from  the  refusal  of  the  court 
below  to  open  a  former  decree. 

BroekeU.v.  BrockeU,  (288)    851 

7.  But  If  the  oourt  entertains  a  petition  to  open 
a  decree,  the  time  limited  for  an  appeal  does  not 
begin  to  run  until  the  refusal  to  open  it,  the  same 
term  continuing.  _      

Id.  (lb.)   *»1 

8.  When  an  appeal  is  prayed  In  open  court,  no 
citation  is  necessary. 

Id.  (lb.)    ««1 

9.  A  marshal  has  no  right  to  receive  bank  notes 
In  discharge  of  an  execution,  unless  authorized  to 
do  so  by  the  plaintiff. 

Ormn V.Thompson,  (244)    253 

10.  If  the  marshal  does  receive  such  papers,  the 
court,  in  the  exercise  of  its  powers  to  correct  the 
Irregularities  of  its  officers,  will  refuse  a  motion  of 
the  defendant  to  have  satisfaction  entered  on  the 
Judgment,  and  refuse  also  to  quash  a  second  fieri 

id.  (ft.)    868 

11.  If  the  marshal  receives  bank  notes  In  the  dis- 
charge of  an  execution,  and  the  plaintiff  sanctions 
it  either  expressedly  or  impliedly,  he  is  bound  by  it, 
and  a  motion  to  quash  the  return  ought  to  be  re- 
fused. 

Buckhannan  et  al. «.  Tinnin,  (258)    869 

12.  A  court  may  strike  out  an  order  arresting  a 
judgment,  and  may  suffer  the  verdict  to  be  amend- 
ed within  a  reasonable  time. 

Matneson's  Administrators  v.  Grant's 
Administrator,  (268)    Ml 

18.  The  necessity  of  a  profert  of  letters  of  admin- 
istration depends  upon  the  local  laws  of  a  State. 
A.  (lb.)   sei 

14.  Where  the  declaration  alleges  a  partnership, 
and  the  Jury  And  a  general  verdict,  they  must  be 
presumed  to  have  found  that  fact ;  and  proof  that 
the  obose  In  action  was  indorsed  in  blank  is  suffi- 
cient to  sustain  a  declaration  counting  upon  an 
administration.  The  plaintiff  has  a  right  to  elect 
tbe  character  In  which  be  sues. 

Id.  (lb.)    S61 

16.  A  question  of  amendment  of  the  declaration 
Is  a  question  for  the  discretion  of  tbe  court  below. 

Id.  (lb.)    »61 

18.  An  action  for  money  had  and  received  will 
lie,  when  brought  by  lottery  contractors,  against 
a  person  who  has  caused  a  ticket  to  be  fraudu- 
lently drawn  as  a  prize. 

Catts  t>.  Phalen  and  Morris,  (376)    306 

17.  The  distinction  between  writs  of  error  and 
appeals  cannot  be  overthrown  by  an  agreement  of 
counsel  in  the  court  below,  that  all  the  evidence 
In  the  cause  shall  be  Introduced  and  considered  as 
a  statement  of  facts. 

Minor  v.  TWotson,  (392)    31  a 

18.  Where  there  are  two  defendants,  and  one  of 
them  dies  after  the  commencement  of  the  term  of 
tbe  Supreme  Court,  Judgment  may  be  entered 
against  both  as  of  a  day  prior  to  the  death,  nunc 
pro  tune.  If  the  death  shall  have  occurred  before 
tbe  commencement  of  the  term,  and  the  cause  of 
action  survives.  Judgment  will  be  entered  against 
tbe  survivor  upon  a  suggestion  on  the  record  of 
tbe  death. 

McNutt  v.  Bland,  (28)    166 

19.  Where  the  Circuit  Court,  by  a  rule,  adopts  the 
process  pointed  out  by  a  State  law,  there  must  be  no 
essential  variance  between  them.  Such  a  variance 
to  a  new  rule,  unknown  to  any  act  of  Congress  or 
the  State  tow  professedly  adopted. 

McCracken  v.  Hayward,  (608)    397 

20.  A  refusal  to  produce  booksand  papers  under  a 
notice,  toys  the  foundation  for  the  introduction  of 
secondary  evidence  of  their  contents,  but  affords 
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neither  presumptive  nor  prima  facte  evidence  of 
the  fact  sought  to  be  proved  by  them. 

Hansonetal.  v.  Eustace's  Lemee.       (668)    416 

21.  A  Jury  cannot,  as  a  matter  of  direction  from 
the  court,  presume  the  existence  of  a  deed  from 
ono  of  the  members  of  a  firm  to  the  firm,  upon 
secondary  evidence  that  from  the  books  of  the 
partnership  it  appeared  that  various  acts  of  own- 
ership over  the  property  were  exercised  by  the 
Arm. 

Id.  (lb.)    416 

22.  Nor  are  the  Jury  at  liberty.  In  such  a  case,  to 
consider  a  refusal  to  furnish  books  and  papers  as 
one  of  the  reasons  upon  which  to  presume  a  deed  ; 
and  an  instruction  from  the  court,  which  permits 
them  to  so  do,  is  erroneous. 

Id.  US.)    416 

PRACTICE— 8. 

1.  There  was  a  Judgment  against  an  administrator 
of  assets  quandn  acciderint. 

2.  Upon  this  Judgment  a  scire  facias  was  issued, 
containing  an  averment  that  goods,  chattels,  and 
assets  had  come  to  the  hands  of  the  defendant. 

8.  Upon  this  scire  facia*  there  was  a  Judgment  by 
default ;  execution  was  Issued,  and  returned  nulla 
bona. 

4.  A  scire  facias  was  then  accorded  against  tbe  ad- 
ministrator to  show  cause  whytbeplaintiffsshould 
not  havo  execution  <le  bonis  propriis. 

5.  It  was  then  too  late  to  plead  that  the  averment 
in  the  first  scire  facias  did  not  state  that  assets 
had  come  Into  the  bands  of  the  administrator  subse- 
quent to  the  Judgment  quandn. 

Dickson  v.  WiUiamsnn,  (67)    491 

6.  A  Judgment  by  default  against  an  executor  or 
administrator  Is  an  admission  of  assets  to  the  ex- 
tent charged  in  the  proceeding  against  him. 

Id.  (lb.)    491 

7.  If  a  party  fall  to  plead  matter  in  bar  to  tbe 
original  action,  and  Judgment  pass  against  bim,  be 
cannot  afterwards  plead  it  In  another  action  found- 
ed on  that  Judgment ;  nor  in  a  scire  facias. 

Id.  (lb.)    491 

8.  A  demurrer  reaches  no  further  back  than  tbe 
proceedings  remain  in  ^crt,  or  under  the  oontrol  of 
the  court. 

Id.  (lb.)    491 

9.  Before  a  case  can  be  dismissed  under  tbe  21st 
rule,  regulating  equity  practice,  there  must  exist. 
In  the  technical  sense,  a  plea  or  demurrer  on  the 
part  of  the  defendant,  which  the  plaintiff  shall  not 
nave  replied  to  or  set  down  for  bearing  before  tbe 
second  term  of  the  court  after  filing  the  same. 

Povttney  et  al.  v.  City  of  LaFayette 
Hal.,  <81)    508 

10.  The  complainant.  If  he  chooses,  may  go  to  the 
hearing  on  bill  and  answer. 

Id.  (lb.)    603 

11.  After  a  referenoe,  an  award.and  the  reception 
of  the  money  awarded,  another  suit  cannot  lie  main- 
tained on  the  original  cause  of  action,  upon  the 
ground  that  the  party  had  not  proved,  before  the 
referee,  all  the  damages  he  had  sustained,  or  that 
his  damage  exceeded  the  amount  which  the  arbi- 
trator awarded. 

Kendall  v.  Stokes,  (87)    506 

12.  Where  a  party  has  a  choice  of  remedies  for  a 
wrong  done,  selects  one,  proceeds  to  Judgment, 
and  reaps  the  fruits  of  his  Judgment,  he  cannot 
afterwards  proceed  in  another  suit  for  the  same 
cause  of  action. 

Id.  (Ih.)    506 

13.  This  Is  especially  true  where  the  party  has  re- 
sorted to  a  mandamus,  because  it  Is  not  Issued  where 
the  law  affords  a  party  any  other  adequate  mode  of 
redress-  To  allow  him  to  maintain  another  suit  for 
the  same  cause  of  action  would  be  inconsistent 
with  the  decision  of  the  court  which  awards  the 
mandamus. 

Id.  (lb.)    606 

14.  An  application  for  a  writ  of  error,  prayed  for 
without  the  authority  of  the  party  concerned,  but 
at  the  request  of  his  friends,  cannot  be  granted. 

Ei-pnrtcDorr,  (108)    614 

16.  Tbe  objection  of  multifariousness  can  be 
taken  by  a  party  to  tbe  bill  only  by  demurrer,  or 
plea,  or  answer,  and  cannot  be  taken  at  the  hearing 
of  the  cause.  But  the  oourt  itself  may  take  tbe  ob- 
jection at  any  time— at  the  bearing  or  otherwise. 
The  objection  cannot  be  taken  by  a  party  In  the 
appellate  court. 

Oliver  v.  Piatt,  (338)    6*8 

18..  Where  exceptions  are  taken  to  a  mooter's  re- 
port. It  is  not  necessary  for  the  court  fnnnallv  to 
allow  or  disallow  them  on  the  record.    It  wlft  be 

120* 


Digitized  by 


Google 


XXX 


Obneral  Index. 


sufBclent  If  it  appears  from  the  reoord  that  all  of 
them  have  been  considered  by  the  court  and  al- 
lowed or  disallowed,  and  the  report  reformed  ac- 
cordingly. 

OMeer  t>.  Piatt,  (383)   682 

17.  After  a  case  has  been  decided  upon  its  merits, 
and  remanded  to  the  court  below,  if  It  is  again 
brought  up  on  a  second  appeal,  it  is  then  too  late  to 
allege  that  the  court  had  not  jurisdiction  to  try  the 

Wanhinvton  Bridge  Co.  v.  Stewart,   (418)  658 

18.  The  Supreme  Court  has  no  power  to  review 
its  decisions,  whether  in  a  case  at  law  or  in  equity. 
A  final  decree  in  chancery  is  as  conclusive  as  a 
judgment  at  law. 

Id.  (lb.)    658 

19.  An  affirmance  by  a  divided  court,  either  upon 
a  writ  of  error  or  appeal,  is  conclusive  upon  the 
rights  of  the  parties. 

-     Id.  (lb.)    688 

20.  Where  the  court  below  awarded  a  supersedeas 
to  stay  execution,  but  afterwards  revoked  that  or- 
der on  account  of  the  insufficiency  of  the  security, 
the  Supreme  Court  will  not  interfere  by  granting  a 
supersedeas. 

Black  v.  Zacharie.  (483)    690 

2L  Nor  will  It  interfere  on  account  of  the  bank- 
ruptcy of  the  defendant,  because  the  assignee  of 
the  bankrupt  has  his  remedy  in  the  Circuit  Court. 

Id.  (lb.)  60O 

22.  Where  a  general  objection  is  made  in  theoourt 
below  to  the  reception  of  testimony,  without  stat- 
ing the  grounds  of  the  objection,  this  court  con- 
siders it  as  vague  and  nugatory;  nor  ought  It  to 
have  been  tolerated  In  the  court  below. 

Camden  v.  Din-emus,  (515)    705 

23.  If  the  citation  be  signed  by  the  clerk,  and  not 
by  a  judge  of  the  Circuit  Court,  or  a  justice  of  the 
Supreme  Court,  the  case  will,  on  motion,  be  dls- 

The  United  State*  v.  Hodge,  (534)    714 

24.  The  38th  rule  of  court  forbids  the  insertion  of 
the  whole  of  the  charge  of  the  oourt  to  the  Jury  in 
a  general  bill  of  exceptions,  but  requires  that  the 
part  excepted  to  shall  be  specifically  set  out. 

Stlmpmn  o.  Westchester  Railroad 

Company,  (553)    789 

25.  This  court  nas  not  the  power  to  correct  any  er- 
rors or  omissions  which  may  have  been  made  in  the 
Circuit  Court  in  framing  the  exception ;  nor  can  it 
regard  any  part  of  the  charge  as  the  subject  matter 
otrevlsion,  unless  the  judges,  or  one  of  them,  cer- 
tify under  his  seal,  that  It  was  excepted  to  at  the 
trial. 

Id.  (lb.)    788 

26.  If  the  omission  of  a  part  of  the  charge,  which 
w.ts  in  fact  embraced  in  the  exception.  Is  a  mere 
clerical  error,  the  party  will  be  entitled  to  a  eer- 
li/irart,  upon  producing  a  copy  of  the  exception, 
properly  certified. 

Id.  (lb.)    788 

27.  But  in  no  case  can  the  exception  certified  un- 
der the  seals  of  the  judges  of  the  Circuit  Court  be 
altered  or  amended. 

Id.  (lb.)    788 

28.  Where  this  court  has  affirmed  the  title  to  lands 
in  Florida,  and  referred.  In  its  decrec.to  a  particular 
survey,  it  would  not  be  proper  for  the  oourt  below 
to  open  the  case  for  a  rehearing,  for  the  purpose  of 
adopting  another  survey. 

Chaires  v.  The  Untied  States,  (611)    74» 

29.  The  court  below  can  only  execute  the  mandate 
of  this  court.  It  has  no  authority  to  disturb  the 
decree,  and  can  only  settle  what  remains  to  be 
done. 

Id.  (lb.)    748 

30.  A  oourt  is  not  bound  to  give  Instructions  to 
the  Jury  In  the  terms  required  by  either  party ;  It 
Is  sufficient  if  as  much  thereof  are  given  as  are  ap- 
plicable to  the  evidence  before  the  Jury,  and  the 
merits  of  the  case  as  presented  by  the  parties. 

Ctymer's  Lessee  v.  Dawkins,  (674)    778 

31.  When  an  issue  is  directed  by  a  court  of  chan- 
cery, to  be  tried  by  a  oourtof  law,  and,  in  the  course 
of  the  trial  at  law,  questions  are  raised  and  bills  of 
exceptions  taken,  these  questions  must  be  brought 
to  the  notice  and  decision  of  the  Court  of  Chancery 
which  sends  the  Issue. 

Brockett  v.  Brockett,  (691)    786 

32.  If  this  Is  not  done,  the  objections  cannot  be 
taken  in  an  appellate  court  of  chancery. 

Id.  (lb.)    786 

33.  If  the  Chancery  Court  below  refers  matters  of 
account  to  a  master,  his  report  cannot  be  objected 
to  in  the  appellate  oourt,unless  ex  ceptions  to  It  have 
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been  filed  In  the  court  below  in  the  manner  pointed 
out  in  the  78d  chancery  rule  of  this  court. 

Id.  lib.)    786 

34.  Where  a  cause  has  been  pending  in  this  oourt 
for  two  terms,  a  writ  of  certiorari  sent  down  at  the 
instance  of  the  defendant  In  error,  to  complete  the 
reoord,  and  the  defendant  in  error  then  moves  to 
dismiss  the  case  upon  the  ground  that  toe  clerk 
of  a  State  court  issued  the  writ  of  error,  and  one  of 
the  Judges  of  that  court  signed  the  citation,  the  mo- 
tion comes  too  late. 

McDonogh  v.  MiOaudon.  (flat)    7S7 

85.  Where  the  matter  in  dispute  is  below  the 
amount  necessary  to  give  jurisdiction  to  this  court, 
the  writ  of  error  must  be  dismissed,  on  motion. 

Winston  v.  The  United  States,  (771)    8*» 

36.  Where  a  bill  was  filed  on  the  equity  side  of  the 
oourt  below,  to  enjoin  the  marshal  from  levying- an 
execution  upon  certain  property,  which  execution 
was  for  a  less  sum  than  $2,000,  an  appeal  from  a  de- 
cree dismissing  the  bill  will  not  lie  to  this  court. 
although  the  entire  value  of  the  property  may  be 
more  than  $2,000. 

Rom  v.  Prentiss,  (771)    «*4 

37.  The  Jurisdiction  of  the  oourt  does  not  depend 
upon  the  amount  of  any  contingent  loss  or  damage 
which  one  of  the  parties  may  sustain  by  a  decision 
against  him,  but  upon  the  amount  in  dispute  be- 
tween them. 

Id.  (lb.)    SS4 

PRACTICE— 4. 

1.  A  plaintiff  basa  right  to  direct  a  deputy- marshal 
to  receive  a  certain  description  of  money  in  satis- 
faction of  an  execution. 

Owinn  o.  Buchanan,  Hagan  <*  Co,        (1)    Mt 

2.  But  the  deputy-marshal  then  acts  as  agent  of  the 
plaintiff,  and  not  as  agent  of  the  marshal. 

Id.  (lb.)    9*» 

3.  If,  therefore,  the  plaintiff,  when  he  does  this, 
gives  to  the  deputy-marshal  other  instruct  tony 
which  are  disobeyed,  the  marshal  himself  to  not  re- 
sponsible, but  the  plaintiff  must  look  to  the  deputy. 

Id.  (IbJ    M* 

4.  By  the  law  of  Mississippi,  a  Judgment  is  a  lien 
upon  personal  as  well  as  real  estate  from  the  time 
of  ijs  rendition. 

Brotcn  v.  Clarke,  (4) 

5.  Where  there  has  been  a  judgment,  an  exe 
tion  levied  upon  personal  property,  and  a  forth- 
coming bond,  the  property  levied  upon  is  released 
by  the  bond,  and  the  lien  of  the  judgment  de- 
stroyed. 

Id.  (1A)    **• 

6.  If,  therefore,  after  this,  another  Judgment  be 
entered  against  the  original  defendant,  this  sect 
Judgment  is  a  lien  upon  the  property  which 
been  released  by  the  bond. 

Id.  (Px) 

I.  The  lien  thus  acquired  by  the  second  Judgment 
is  not  destroyed  by  subsequently  quashing  the 
forthcoming  bond.  The  effect  of  such  quashing  is 
not  to  revive  the  first  Judgment,  snd  thus  re- 
store the  lien  which  was  superseded  by  the  execu- 
tion of  the  bond. 

Id.  Ob.)    **• 

8.  If  the  forthcoming  bond  bad  been  shown  to 
have  been  void  ab  initio,  the  result  would  be  differ- 
ent. 

Id.  (lb.)    S5* 

9.  In  cases  of  conflicting  executions  issued  out  of 
the  federal  and  State  courts,  a  priority  is  given  to 
that  under  which  there  is  an  actual  seizure  of  the 
property  first. 

Id.  (HO    SO* 

10.  The  mode  In  which  bills  of  exceptions  ought 
to  be  taken,  as  explained  in  Walton  v.  The  Fnlted 
States  (9  Wheat.,  651),  and  In  4  Peters,  102,  will  be 
strictly  adhered  to  by  this  court. 

Id.  (Ih.)    SAO 

II.  A  Judgment  of  a  State  court  ordering  money 
in  the  hands  of  a  disbursing  officer  of  the  United 
States,  to  be  attached,  may  Be  revised  by  this  court 
under  the  twenty-fifth  section  of  the  Judiciary 
Act. 

Buchanan  v.  Alexander,  (10)   857 

12.  The  decision  of  a  State  oourt  upon  the  merits 
of  a  controversy  between  two  parties,  one  of  whom 
bad  sold,  and  the  other  purchased,  an  interest,  in 
lands  which,  it  was  thought,  could  be  acquired  as 
Indian  reservations  under  a  treaty  with  the  Untied 
States,  cannot  be  reviewed  by  this  court  under  the 
twenty-fifth  section  of  the  Judiciary  Act. 

Money  v.  Porter,  (65)    87* 

13.  The  party  against  whom  the  State  oourt  deeM- 
ed.mstead  of  setting  up  an  Interest  under  the  treaty, 
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ex  pressly  averred  that  no  rights  had  been  obtained. 
Id.  (lb.)    873 

14.  In  such  a  case  this  oourt  has  no  Jurisdiction. 
Id.  (ft.)    873 

15.  No  exception  bavins;  been  taken  to  the 
opinion  of  the  court  overruling  the  motion  for  a 
nonsuit,  the  question  whether,  as  matter  of  law, 
there  was  any  evidence  to  be  su  hrnitted  to  the  Jury, 
going  to  establish  the  intermarriage  at  or  before 
the  time  of  the  demise  laid  in  the  declaration,  was 
not  before  this  court. 

Garrard  v.  Leasee  of  Reynold*.  (123)    908 

18.  And  in  the  submission  to  the  Jury  of  the  ques- 
tion of  fact,  whether  or  not  the  evidence  proved 
the  marriage  before  that  time,  there  was  no  inter- 
ference with  the  provlnoe  of  the  Jury,  or  violation 
of  any  rule  of  law,  the  question  having  been  left 
open  for  their  finding. 

Id.  (lb.)    903 

17.  This  court  can  notioe  a  material  and  incurable 
defect  in  the  pleadings  and  verdict,  as  they  are  rep- 
resented in  the  record  to  have  existed  in  the  court 
below,  although  such  defect  is  not  noticed  in  the 
bill  of  exceptions,  nor  suggested  by  the  counsel  in 
argument  here. 

Garland  t>.  Davit,  (181)    907 

18.  When  a  declaration  sounds  In  tort  and  the 

Slea  is  non  assumpsit,  such  a  plea  would  be  bad,  on 
emurrer.  If  not  demurred  to,  and  the  case  goes 
to  trial  (the  issue  and  verdict  following  the  plea), 
the  defect  is  so  material  that  it  is  not  cured  by  ver- 
dict, under  the  statute  of  Jeofails. 

Id.  (lb.)    907 

10.  Bad  pleas,  which  are  cured  by  verdict,  are 
those  which,  although  they  would  be  bad  on  demur- 
rer because  wrong  In  form,  yet  still  contain  enough 
of  substance  to  put  in  issue  all  the  material  parts 
of  the  declaration. 

Id.  (lb.)    907 

SO.  The  provision    by  Congress,  in   relation    to 

amendments,  which  is  found  in  the  thirty-second 

section  of  the  Judiciary  Act  of  1789,  is  similar  to 

that  of  32  Hen.  VIII.,  but  certainly  not  broader. 

Id.  (IbJ    907 

21.  The  issue  was  an  Immaterial  issue. 

Id.  (lb.)    907 

22.  The  opinion  of  this  court  In  Patterson  v.  The 
United  States  (2  Wheaton,  221),  reviewed  and  re-af- 
firmed, namely :  "  Whether  the  Jury  find  a  general 
or  a  special  verdict,  it  is  their  duty  to  decide  the 
very  point  In  issue,  and  although  the  court  In 
whfqh  It  is  tried  may  give  form  to  a  general  find- 
ing, so  as  to  make  it  harmonize  with  the  issue,  yet 
if  it  appear  to  that  court,  or  to  the  appellate  court, 
that  the  finding  Is  different  from  the  issue,  or  is 
confined  only  to  a  part  of  the  matter  in  issue,  no 
Judgment  can  be  rendered  on  the  verdict. 

J<t  (lb.)    907 

23.  This  principle  applies  equally  to  a  piea  vary- 
ing from  the  substance  of  the  declaration. 

Id.  (lb.)    907 

21.  In  this  case,  the  verdict  does  not  find  any  of 
the  misfeasance  charged  upon  the  defendant. 

Id.  (lb.)    907 

25.  If  the  merits  of  the  case  were  passed  upon  in 

the  court  below,  it  was  illegally  done,  because  no 

evidence  was  competent  except  such  as  related  to 

the  promise  described  in  the  declaration. 

Id.  (lb.)    907 

28.  This  court  abstains  from  awarding  a  replead- 
er, for  the  reasons  stated  In  the  opinion,  but  re- 
mands the  case  so  that  the  pleadings  may  be 
amended. 

Id.  (lb.)    907 

27.  A  decree  or  Judgment  cannot  be  entered 
against  the  government  for  costs. 

The  United  Statu  v.  McLemore,         (286)    977 

28.  The  whole  charge  of  the  Judge  to  the  Jury  is 
Incorporated  Into  this  record.  This  mode  of  mak- 
ing up  the  error  books  is  exceedingly  inconvenient 
and  embarrassing  to  the  court,  and  is  a  departure 
from  familiar  and  established  practice. 

ZeUer's  Lessee  v.  Edtert.  (289)    979 

29.  So  far  as  error  is  founded  upon  the  bill  of  ex- 
ceptions incorporated  into  the  record,  it  lies  only 
to  exceptions  taken  at  the  trial,  and  to  the  ruling 
of  the  law  by  the  Judge,  and  to  the  admission  or  re- 
jection of  evidence.  And  only  so  much  of  the  evi- 
dence as  may  be  necessary  to  present  the  legal  ques- 
tions thus  raised  and  noted  should  becairled  Into 
the  bill  of  exceptions.  All  beyond  serves  to  encum- 
ber and  confuse  the  record,  and  to  perplex  and  em- 
barrass both  oourt  and  counsel. 

Id.  (lb.)    979 

80.  The  earlier  forms  under  the  statute,  giving  the 
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bill  of  exceptions,  are  models  which  it  would  be 
wise  to  consult  and  adhere  to. 

Id.  (lb.)    979 

81.  The  practice  of  excepting,  generally,  to  a 
charge  of  the  court  to  the  Jury,  without  setting 
out,  specifically,  the  points  excepted  to,  censured. 
The  writ  of  error  not  dismissed,  only  on  account  of 
the  peculiar  circumstances  of  the  case. 

Stimpaon  v.  Westchester  Railroad 
Co.,  (880)    1020 

32.  Where  there  has  been  no  service  of  a  citation, 
or  no  final  Judgment  in  the  court  below,  the  case 
must  be  dismissed  on  motion. 

Brown  v.  Union  Bank  of  Florida,     (465)    1088 

33.  After  a  case  has  been  called,  and  placed  at 
the  foot  of  the  docket,  the  court  cannot  take  It  up, 
on  motion,  and  assign  a  day  for  its  argument,  when 
other  cases,  of  great  public  importance,  have  al- 
ready been  assigned  for  what  may  be  the  remain- 
der of  the  term. 

Barry  v.  Mereein,  (574)    1108 

34.  Upon  the  admission  of  Florida  as  a  State,  the 
records  of  the  former  territorial  Court  of  Appeals 
were  directed  by  a  law  of  the  State  to  be  deposited 
for  safe  keeping  with  the  clerk  of  the  Supreme 
Court  of  the  State. 

Hunt  v.  Pekui,  (589)    1118 

35.  No  writ  of  error  can  be  issued  to  bring  up  a 
record  thus  situated,  the  territorial  court  being 
defunct,  and  the  Supreme  Court  of  the  State  not 
holding  the  records  as  part  of  its  own  records,  nor 
exercising  Judicial  power  over  them. 

Id.  (lb.)    1118 

38.  Nor  could  a  law  of  the  State  have  declared 

the  records  of  a  oourt  of  the  United  States  to  be  a 

part  of  the  records  of  its  own  State  court,  nor  have 

authorized  any  proceedings  upon  them. 

Id.  (ft.)    1118 

37.  If  the  record  were  to  be  brought  up  under 
the  fourteenth  section  of  the  Act  of  1789,  it  would 
be  of  no  avail,  because  there  Is  no  oourt  to  which 
the  mandate  of  this  court  could  be  transmitted. 

Id.  (ft.)    1118 

38.  After  a  case  has  been  docketed  and  dismissed 
under  the  forty -third  rule  of  court,  and  the  plaint- 
iff In  error  sues  out  another  writ  of  error,  this 
court  will,  when  the  case  appears  to  require  it,  or- 
der a  supersedeas  to  stay  all  proceedings  pending 
the  second  writ  of  error. 

Hardeman  v.  _4nder»on,  (840)    1188 

39.  The  supersedeas  is  Issued  under  the  fourteenth 
section  of  the  Act  of  the  24th  of  September,  1783. 

Id.  (ft.)    1188 

40.  In  order  to  entitle  a  party  to  ha  ve  a  case  dock- 
eted and  dismissed,  under  the  forty-third  rule  of 
court,  the  certificate  of  the  clerk  of  the  court  be- 
low must  set  forth  an  accurate  titling  of  the  case. 

HoUiday  v.  Batnon.  (845)    1140 

PRESIDENT  OF  THE  UNITED  STATES-1. 

1.  The  Act  of  Congress  passed  January  31st,  1823. 
prohibiting  the  advance  of  public  money  in  any 
case  whatsoever  to  the  disbursing  officers  of  gov- 
ernment, except  under  the  special  direction  or  the 
President,  does  not  require  the  personal  and  minis- 
terial performance  of  this  duty,  to  be  exercised  in 
every  Instance  by  the  President  under  his  own 
hand. 

Williams  v.  The  United  States,  (290)    138 

2.  Such  a  practice,  if  it  were  possible,  would  absorb 
the  duties  of  the  various  departments  of  the  gov- 
ernment in  the  personal  action  of  the  one  chief 
executive  officer,  and  be  fraught  with  mischief  to 
the  public  service. 

Id.  (lh.)    138 

3.  The  President's  duty,  in  general,  requires  his 
superintendence  of  the  administration,  yet  he  can- 
not be  required  to  become  the  administrative  offi- 
cer of  every  department  and  bureau,  or  to  perform, 
in  person,  the  numerous  details  incident  to  services 
which,  nevertheless,  he  Is,  in  a  correct  sense,  by  the 
Constitution  and  laws  required  and  expected  to 
perform. 

id.  (lb.)    138 

4.  It  is  legal  evidence  that  the  President  specially 
authorized  and  directed,  in  writing,  the  Secretary 
of  the  Treasury  to  make  such  advances,  and  that 
such  paper  was  destroyed  when  the  treasury  build- 
ing was  burned.  It  is  sufficient -if  the  witness  states 
his  belief  that  it  was  so  destroyed. 

Id.  (lb.)    186 

PRESUMPTION  OF   A  DEED-2. 

See  Practice. 
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PRIVITY  OF  CONTRACT— 1. 
If  the  owner  of  land  recognize  a  sale  of  It  made 
bya  person  who  had  no  authority  to  Bell,  there  1b  a 
privity  of  contract  between  the  owner  and  the  pur- 
chaser, which  equity  will  enforce. 

Buehannonet  at.  v.  Upfhaw,  (58)      40 


RECEIVER  OF  PUBLIC  MONEY-8. 

The  felonious  taking  and  carrying:  away  the  pub- 
lio  moneys  In  the  custody  of  a  receiver  of  public 
moneys,  without  any  fault  or  negligence  on  his 
part,  does  not  discharge  him  and  his  sureties,  and 
cannot  be  set  up  as  a  defense  to  an  action  on  his 
official  bond. 

The  United  Statu  v.  PrescoU,  (678)    734 

RHODE    ISLAND— i. 
Bee  Boundaries  of  States. 


8LAVES-1. 
See  Negroes. 

8URETY-1. 
See  Commercial  Law. 

1.  The  law  of  the  Slate  of  Alabama,  passed  in  1821 
oh.  26,  see.  6,  which  authorizes  securities  to  require 
of  the  creditor  forwith  to  put  the  bond  in  suit 
against  the  principal,  and  absolves  the  security  un- 
less the  creditor  commences  suit  and  uses  due  dili- 
gence to  collect  the  debt  from  the  principal,  does 
not  Include  a  case  where  the  parties  (principal  and 
security)  unite  in  a  Joint  and  several  sealed  bill. 

£Uls  et  al.  v.  Janet,   Admr.  of 
Taylor,  (197)    100 

2.  When  a  collector  Is  continued  In  office  for  more 
than  one  term,  but  gives  different  sureties,  the  lia- 
bility of  the  sureties  is  to  be  estimated  Just  as  if  a 
new  person  bad  been  appointed  to  fill  the  second 
term. 

The  United  State*  v.  Irving  it  oL.       (250)    ISO 

3.  When  the  accounts  of  a  collector  are  returned  to 
the  treasury  quarterly,  and  the  date  of  the  com- 
mencement and  expiration  of  his  term  of  office  Is 
on  some  Intermediate  day  between  the  beginning 
and  end  of  the  quarter,  a  restatement  and  treas- 
ury transcript  of  his  account  up  to  the  end  of 
his  term,  is  legal  evidence  in  a  suit  against  the 
sureties. 

Id.  (lb.)    ISO 

4.  Such  a  restatement  docs  not  falsify  the  general 
accounts,  buf,  arranges  the  items  of  debits  and 
credits  so  as  to  exhibit  the  transactions  of  the  col- 
lector during  the  four  years  for  which  the  sureties 
were  responsible. 

Id.  ilb.)    ISO 

6.  The  amount  charged  to  the  collector  at  the 
commencement  of  his  second  term  is  only  prima 
facie  evidence  against  the  sureties. 

Id.  lib.)    ISO 

6.  But  payments  Intothe  treasury  of  moneys  accru- 
ing and  received  in  the  second  term,  should  not  be 
applied  to  the  extinguishment  of  a  balance  appar- 
ently due  at  the  end  of  the  first  term.  Payments 
made  in  the  subsequent  term  of  moneys  received 
on  duty  bonds,  or  otherwise,  which  remained 
charged  to  the  collector  as  of  the  preceding  official 
term,  should  be  so  applied. 

Id.  (lb.)    ISO 

7.  The  settlement  of  quarterly  accounts  at  the 
treasury,  running  on  In  a  continued  series.  Is  not 
conclusive.  The  officers  of  the  treasury  cannot,  by 
any  exorcise  of  their  discretion,  enlarge  or  restrict 
the  obligation  of  the  collector's  bond.  Much  less 
can  they,  by  the  mere  fact  of  keeping  an  account 
current,  in  which  debits  and  credits  are  entered  as 
tbey  occur,  and  without  any  express  appropriation 
of  payments,  affect  the  rights  of  sureties. 

Id.  (lb.)    ISO 

8.  The  dockets  and  records  of  a  court,  showing 
that  money  had  been  received  by  the  marshal  or 
his  deputies,  under  executions,  are  good  evidence 
in  a  suit  against  his  securities. 

n'ilUama  v.  The  United  State*,  (290)    135 


TENANCY  BY  THE  CURTE8Y-1. 
The  general  rule  of  law  is,  that  there  must  be  an 
entry  during  coverture,  to  enable  the  husband  to 
claim  a  tenancy  by  the  courtesy. 

Mercer'»  Lemcev.  Selden,  (37)      38 
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TENANCY  IN  COMMON-8. 

1.  The  entry  and  possession  of  one  tenant  In  com- 
mon. Is  ordinarily  deemed  the  entry  and  poaseaston 
of  all  the  tenants ;  and  this  presumption  will  pre- 
vail in  lavor  of  all.  until  some  notorious  act  of 
ouster  or  adverse  possession  by  the  party  so  enter- 
ing is  brought  home  to  the  knowledge  or  notice  of 
tbe  others.  When  this  occurs,  the  possession  is 
from  that  period  treated  as  adverse  to  the  other 
tenants. 

Clumer'n  Lettee  v.  Dawkin*,  (674)    773 

2.  Such  a  notorious  ouster  or  adverse  possession 
may  be  by  any  overt  act  in  pain  of  which  tbe  other 
tenants  have  due  notice,  or  the  assertion  In  any 
proceeding  at  law  of  a  several  and  distinct  Halm  or 
title.  If  an  attempt  be  made  to  obtain  a  partition, 
although  the  legal  proceedings  by  which  It  Is  effect- 
ed may  be  Invalid  or  defective,  still,  being  a  matter 
of  public  notoriety,  tbe  co-tenant  is  bound  at  his 
peril  to  take  notice  of  the  claim  to  adverse  posses 
sion  thus  set  up. 

18.  (IbJ    773 

3.  If  tbe  tenants  In  possession  only  claim  the  un- 
divided interest  which  was  held  by  their  immediate 
grantors,  it  is  not  adverse  to  the  remaining  part  of 
the  title,  and  such  persons  cannot  defend  them- 
selves In  ejectment  by  giving  in  evidence  ao  out- 
standing title  elder  than  that  under  which  they 
claim :  nor  can  they  avail  themselves  of  the  statute 
of  limitations. 

Id.  (7bJ    773 

4.  But  if  the  occupants  entered  Into  possession 
and  held  the  lands  for  more  than  twenty  yean  be- 
fore the  commencement  of  the  suit,  by  a  purchase 
and  claim  thereof  In  entirety  and  severalty,  and  not 
an  undivided  part  thereof  in  co-tenant  cy.  it  Is  an 
adverse  possession,  and  the  statute  of  limitations  is 
a  good  plea. 

Id.  tlbJ   773 

TITLE— t. 

1.  A  title  may  be  tried  In  Virginia,  Kentucky,  and 
Tennessee,  upon  a  caveat. 

PorterfleUV*  Ex'n  v.  Clark,  (76)    185 

2.  A  deed  of  land  in  Missouri,  in  1804,  attested  bjr 
two  witnesses,  purporting  to  have  been  execute! 
in  the  presence  of  a  syndic,  presented  to  the  com- 
missioners of  the  United  States  In  1811,  and  again 
brought  forward  as  tbe  foundation  of  a  claim  be- 
fore the  commissioner  in  1835,  must  be  constdertd 
as  evidence  for  a  Jury. 

Stnddart  o.  Chambers,  (284)   S33 

3.  A  confirmation  under  the  Actof  1836,to  thetoric- 
inal  claimant  and  his  legal  representatives,  enured, 
by  way  of  estoppel,  to  his  assignee. 

Id.  Ob.)  to» 

4.  A  title  to  land  becomes  a  legal  title  when  • 
claim  Is  confirmed  by  Congress.  Such  confirmation 
is  a  higher  evidence  of  title  than  a  patent,  becauw 
it  la  a  direct  grant  of  the  fee,  which  had  been  pre- 
viously in  the  United  States. 

Orfonon's  Leuee  v.  Astor,  (Sit)   S3* 

5.  The  Act  of  Congress  passed  in  1812,  confirm- 
ing the  claims  of  certain  towns  and  villages  to  vil- 
lage lots  and  commons,  gave  a  title  which  is  par- 
amount to  a  title  held  under  an  old  Spanish  con- 
cession, confirmed  by  Congress  In  1836. 

Chouteau  v.  Bekttard,  (345)   *M 

TREASURY   DEPARTMENT,  AND  TREASURY 
TRANSCRIPT -L 
See  President  of  the  United  States,  and  Saretjr. 

TRESPASS— 1. 
See  Pleading. 

TRUST- 2. 
See  Bankruptcy. 

1.  The  corporation  of  the  otty  of  Philadelphia, 
having  power,  under  Its  charter,  to  take  real  and 
personal  estate  by  deed  and  by  devise,  can  also 
take  It  in  trust. 

Tidal  v.  Otrard't  Executor*.  (OT)   »•* 

2.  Nor  Is  there  any  positive  objection,  in  point  of 
law,  to  a  corporation  taking  property  upon  a  trwc 
not  strictly  within  the  scope  of  the  direct  purpose* 
of  Its  Institution,  but  collateral  to  them. 

Id.  (IhJ  33» 

3.  The  trusts  mentioned  In  tbe  will  of  Stephen 
Glrard  are  of  an  eleemosynary  nature,  and  charita- 
ble uses,  in  a  Judicial  sense. 

Id.  (IbJ  »•» 

4.  Express  trusts  are  abolished  In  Louisiana  nj 

the  law  of  that  State,  but  that  Implied  trust  whk* 

Is  the  creature  of  equity  has  not  been  abrofatet 

,   Gainetft  ux.  v.  Chewet  ah,  (tU)   *•* 

Howard  1.  *,  *  *■ 
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See  Chancery. 


TRUSTS— 8. 


USAGE—4. 


1.  The  eases  reported  in  9  Wheaton,  682, 11  Wheat- 
<m,  430,  and  1  Peters,  25,  reviewed. 

Cookendorfer  v.  Proton,  (817)    998 

2.  At  the  time  when  these  decisions  were  made,  it 
was  the  usage  in  the  city  of  Washington  to  allow 
four  days  of  grace  upon  notes  discounted  by  banks, 
-and  also  upon  notes  merely  deposited  for  collec- 
tion. 

Id.  (lb.)    993 

3.  But  since  then  the  usage  has  been  changed  as 
to  notes  deposited  for  collection,  and  been  made  to 
•conform  to  the  general  law  merchant,  which  allows 
-only  three  days  of  grace. 

Id.  (lb.)    998 

4.  Although  evidence  is  not  admissible  to  show 
that  usage  was  in  fact  different  from  that  which  It 
was  established  to  be  by  judicial  decisions,  yet  it 
may  be  shown  that  it  was  subsequently  changed. 

Id.  (lb.)    999 

TJ8URT-3. 
See  Commercial  law. 


VESSELS— 1. 

1.  Where  a  collision  of  vessels  occurs  in  an  English 
port,  the  rights  of  the  parties  depend  upon  the 
provisions  of  the  British  statutes  then  in  force ; 
and  if  doubts  exist  as  to  their  true  construction, 
this  court  will  adopt  that  which  Is  sanctioned  by 
their  own  courts. 

Smith  et  al.  v.  Condry,  (28)      85 

2.  By  the  English  statutes,  as  interpreted  in  their 
-courts,  the  master  or  owner  of  a  vessel,  trading 
-to  or  from  the  port  of  Liverpool,  is  not  answera- 
ble for  damages  occasioned  by  the  fault  of  the 
pilot. 

Id.  (lb.)       35 

3.  The  actual  damage  sustained  by  the  party  at  the 
time  and  place  of  Injury,  and  not  probable  profits 
-at  the  port  of  destination,  ought  to  be  the  meas- 
ure of  value  in  damages,  in  oases  of  collision  as 
-well  as  in  oases  of  Insurance. 

id.  (lb.)      35 

4.  By  whose  fault  the  accident  happened,  is  a  ques- 

Howahd  1,  2,  8,  4. 


tlon  of  fact  for  the  Jury,  to  be  decided  by  them 
upon  the  whole  of  the  evidence. 

Id.  (lb.)      35 

5.  If  a  ship  be  at  anchor  with  no  sails  set,  and  In  a 
proper  place  for  anchoring,  and  another  ship,  under 
sail,  occasion  damages  to  her,  the  latter  Is  liable. 

Stnmt  etal.v.  Foster,  (89)      58 

6.  But  if  the  place  of  anchorage  be  an  improper 
place,  the  owners  of  the  vessel  which  is  Injured 
must  abide  the  consequences  of  the  misconduct  of 
the  master. 

Id.  (lb.)      58 

T.  The  thoroughfare  of  the  pass  of  the  Missis- 
sippi River,  at  its  mouth,  is  not  a  proper  place  to 
anchor. 

Id.  (lb.)      58 

See  Assumpsit,  and  Limitation  of  Actions. 

VIBGINIA-2. 
1.  An  Act  of  the  Legislature  of  Virginia,  passed  in 
Slay,  17T9,  "establishing  a  land  office,  and  ascer- 
taining the  terms  and  manner  of  granting  waste 
and   unappropriated    lands,"    contained 


i,  among 
other  exceptions,  the  following,  viz.:  "No  en- 
try or  location  of  land  shall  be  admitted  within  the 

185 


country  and  limits  of  the  Cherokee  Indians." 
Porterfldd't  Ex'rs  v.  Clark,  (76) 

2.  The  tract  of  country  lying  on  the  west  of  the 
Tennessee  River,  was  not  then  the  country  of  the 
Cherokee  Indians,  and,  of  course,  not  within  the 
exception. 

Id.  (lb.)    185 

8.  A  title  may  be  tried  upon  a  caveat. 

Id.  (lb.)    185 

4.  Whatever  lands  in  Virginia  were  not  within  the 
exceptions  of  the  Act  of  1779,  were  subject  to  ap- 
propriation by  treasury  warrants. 

Id.  (lb.)    185 

5.  The  legislative  grant  of  Virginia  to  her  officers 
and  soldiers  would  not,  of  itself ,  prevent  the  stat- 
ute of  limitations  of  Kentucky  from  attaching. 

Id.  (lb.)    185 


WRIT  OP   ERROR— 2. 

The  distinction  between  writs  of  error  and  ap- 
peals cannot  be  overthrown  by  an  agreement  of 
counsel  in  the  court  below,  that  all  the  evldenoe  in 
the  cause  shall  be  introduced  and  considered  as  a 
statement  of  facts. 

Minor  et  ux.  v.  TiOotson,  <892)    SIX 
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ACCOUNT  STATED. 
Bar  to  a  bill  in  equity. 

Clutppedelaine  v.  Dechemaux 

(4  C.  800),  2,    629 

When  impeachable,  for  fraud,  mistake, 

error,  omission,  accident,  usurious  charges. 

Perkins  v.  Hart  (11  W.,287),     6,    468 

ACTION. 

For  money  or  goods  obtained  by  fraud 


or  false  representation,  assignable. 
Fennemore  v.  U.  S.  (8  D. ,  357),    1, 


684 


ADMIRALTY. 
Collision,  measure  of  damages  for, 

Smith  v.  Condry{\  H.  38),         11,    85 
Commission  of  captors,  when  inquira- 

ble  into; 
In    war,   domicil   of  owner  determines 
character  of  goods,  whether  hostile  or 
neutral. 

The  Mary  &  Susan  (1  W.,  46),     4,    88 

Damages,  in  cases  of  illegal  capture  and 

in  collision. 

The  Amiable  Nancy i(8W., 546),  4,    456 

Domicil  of  owner,  in  enemy's  or  neutral 

country,   or    national    character   of 

owner,  efcect  on  goods  shipped. 

The  France*  (8 C,  335),  8,    681 

Conclusiveness  of  judgments  in,  or  when 
mar  be  re-examined. 
Williams  t.  Armroyd(7C.,42S),  8,    898 
Liability  for  necessaries,  supplies  and  re- 
pairs to  ship — Liability  for  conduct  of 
masters  and  mariners. 
U.  8.  v.  Brig  MaUk  Adhel 

(2H..210),  11,    889 

Lien  on  ships  for  repairs,  necessaries, 
supplies,  etc. 

The  General  Smith  (4  W.,488),  4,    609 
Lien  for  repairs  and  necessaries,  and  for 

salvage  and  freight. 
Proceeding's  in  rem,  for. 

Blaine  v.  The  Charlet  Carter 
(4  C,  838),  8,    686 

»  Pirates  and  piracy,  definition  of,  who  lia- 
ble for. 

U.  8.  v.  Palmer  (8  W.,  610),     4,    471 
Prise  taken  in  violation  of  neutrality; 
Salvage  for  neutral  vessels; 
Capture. 

The  Star  (3  W.,  78),  4,    888 

Dall.  1  to  How.  4. 


Seiaures. 

The  Apollon  (9  W.. 


6,    111 


ADVERSE  POSSESSION. 

What   necessary  to  constitute; 
Requisites  of. 

BXcardv.  William*  (7  W..59).   6,    898 
Mortgagor's  possession  not  adverse. 

Mgffinson  «.  Mein  (4  C,  415).    8,    664 
Occupancy  necessary  to  constitute  ad- 
verse possession. 

Swing  v.  Burnet  (U  P.,  41),      9,    684 

AGENT. 

See  Officers;  Principal  add  Aobnt. 

ALIENAGE. 

Effect  of,  as  to  title  to  real  estate. 

Qonemeur  v.  Robertson 
(11  W.,  882).  6,    488 

APPEAL. 

What   Particularity  in  exceptions    is 

necessary  in  order  to  a  review  in  appellate 
court. 
General  exception  or  objection,  when  not 
sufficient. 

Moore  v.  B'k  of  Metropolis 
(18  P.,  802),  10,     178 

In  equity  cases,  admission  of  illegal  evi- 
dence, is  not.of  itself,  ground  of  revers- 
al, or  of  bill  of  exception. 
Field  t>.  U.  8.  (9  P.,  182),  9,       94 

Parties  in  error,  who  necessary. 

Owing*  t>.  Kincannon  (7  P.  .899),  8,    788 
No  one  but  parties  to  record  can  be 
heard  on  appeal  or  writ  of  error. 
Harrison  v.  JVu»»  (9  P.,  488),    9,    801 

APPEARANCE. 
Appearance  cures  defects  in  service  of 
process,  and  its  non  service,  except  want 
of  Jurisdiction  of  subject  matter. 
Knox  t>.  Summer*  (3  C. ,  496),     8,    5  lO 

APPLICATION  OF  PAYMENTS. 

FUldv.  Hollandses),  8,     186 

APPURTENANCES. 
What  passes  by  deed  or  devise,  as  ap- 
purtenances. 
Harris  v.  Elliott  (10  P.,  25).      9,    888 
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ARBITRAMENT  AND  AWARD. 
Carnochan  ».  Christie 
(11  W..  446),  6.    616 

ASSIGNMENT. 
Of  fand,  etc.,  by  order  or  draft  or  check 
on  it,  and  in  other  manner. 

Tiernanv.  JbeAnon  (5  P.,580),    8,    684 
Void  for  want  of  change  of  possession. 

Brooks  v.  Marbury(\\  W..  78),  6,    428 

With  preferences  when  valid,  when  not. 

Marburyv  Brooks  (7  W.,  656),  6,    688 

ATTORNEY. 
Authority  of. 

Union  &kt>.  Geary  (5  P.,  99),     8,    60 
Power  of,  revoked  by  death  or  insanity  of 
principal. 
Hunt «.  Boustnanier  (8  W. ,  174),  6,    688 

AUTREFOIS  ACQUIT  OR  CONVICT. 

Effect  of  in  criminal  cases. 

U.  8.  v.  Perez  (9  W.,  579),        6,    166 

AWARD. 

See  Arbitrament  and  Award. 

BAIL. 

On  execution,  and  in  criminal  cases. 
Eaonerctur. 

Davidson  v.  Taylor  (12  W.  ,604),  6,    748 
Exonerated  by  discharge  in  insolvency, 
or  death,  of  principal. 

Beersv.  Haughton  (9  P.,  829),     9,     146 

BANKS. 

Collection  by,  liability  for. 

Bank  v.  Triplet  et  al.  (1  P. ,  25),  7,      87 

BANK  OP  U.  S. 
Power  of  Congrees  to  charter. 
M,VuUochv.Maryland(4Yr..Zl9),4>    670 
BANKRUPTCY. 
Bankrupt  and  insolvent  laws  of  Stale,  con* 

stitntionality  of. 
Laws  of  U.  S.  suspend  State  bankrupt 

laws. 
Discharge  in  foreign  country,  no  bar. 
Sturges  v.  Crowninshield 
(4  W.,  122),  4,    680 

BARRATRY. 
What  is. 

Waters  v.  M.  L.  Ins.  Go. 
(11  P.,  218),  0,    608 

BILLS  OF  CREDIT. 
What  are  "bills  of  credit "  within  U.  8. 
Constitution.   Confederate  notes  are  not. 
Craig  v.  Missouri  (4  P.,  410),       7,    008 

BILLS,  NOTES  AND  CHECKS. 
Acceptance  or  promise  to  accept,  by 
letter  or  telegram. 

Coolidge  v.  Payson  (2  W.,  66),   4,    186 
Acceptance  and  payment  of,  for  honor. 

Konig  v.  Bayard  (1  P.,  250),     7,     188 
Import  a  consideration. 

MandeviUe  v.  Welch  (5  W. ,  277),  6,     87 
When  indorser  can  allege  want  of 
consideration,  duress,  fraud  and  other  de- 
fenses. 
M' Donald  v.  Magruder, 
(8  P.,  470),  7,    744 
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Bank  charging  bill  or  note  to  maker,  or 
crediting  nolder  amount  of,  when  dis- 
charges other  parties. 
Brown  v.  Barry  (8  D.,  365),       1,     688 
Part   payment   by  one   party  to,   dis- 
charges other  parties  only  pro  tanto. 
Protest  for  non-acceptance,  when  neces- 
sary. 

Wilson  v.  Lenox  (1  C,  194),       8,       78 
Drawn  in  one  State  and  payable  in  another. 
are  foreign  bills. 
Buekner  v.  Finley  (2  P. ,  586),     7,     688 
Lex  loci  and  lex  fori  as  to  interpretation, 
effect,  and  validity  of,  and  usury. 
Slacumv.  Pomery  (6  C.  221),     8,     804 
Notice   of  demand,  nonpayment,  protest, 
*  when  and  how  given. 
New  York  statute  as  to  holidays,  holidays 
as  to  grace. 
Bussard  v.  Levering  (6  W. ,  1 02).  6,     816 
Immaterial   whether  indorser  receives 
notice  if  due  diligence  used  in  sending  it. 
Harrisv.  Robinson  (4  H.,  836),  11,  lOOO 
Party  to,  cannot  vary  his  contract  by  parol. 
Parol  evidence  admissible,  for  what  pur- 
poses. 
B'kofU.8.v.Dunn(fP.,8l),  8,    816 
Parol  agreement  as  to  place  of  de- 
mand, when  valid. 
Brentv.  B'k  of  Metropolis 
(1  P.,  89).  7,       66 

Liability  of  partners  on  bills  and  notes. 
Power  of  partner,  as  agent,  to  bind  the 
firm  as  party  to  negotiable  instruments, 
and  otherwise. 
LeRoyv.  Johnson  (2  P.,  186),    7,     801 
Given  for  patent  rights. 

Mandeville  v.  Welch  (6  W.,  277).  6,    87 
Payment  of  forged  bill   by  drawee  or 
acceptor. 
Brk  of  U.  8.  v.  B'k  of  Georgia 
(10W..  838),  6.    884 

When  bill,  note,  or  check  is  payment. 

Harris  t.  Johnston  (3  C.  311),   8,     460 
Certificate  of  notary  .evidence  of  what 

facts; 
Presentment,  demand  and  notice. 
When  drawer  or  indorser  not  entitled  to 
notice. 
Fenwick  v.  Sears  (I  C,  259),      8,     lOO 
When  necessary  to  present  bill  for  ac- 
ceptance and  when  not. 
Pretest  for  non-acceptance. 

Brown  v.  Barry  (8  D.,  865),       1,     688 

Proof  of  demand   not  necessary  as   to 

maker  of  note,  or  acceptor  of  bilL 

Bk  of  U.  8.  v.  Smith 

(11  W.,  171),  6,    448 

No  protest  of  promissory  note  or  inland 

bill  necessary  under  general  law  merchant. 

Young  v.  Bryan  (6  W.,  146),     6,     887 

Pretest  for  non-acceptance,  when  nec- 


sary. 

Wtlsont 


»e.  Lenox  (1  C,  194),        8.        70 
Brmenv.  Barry  (3D.,  365),      1,     688 
United  States  as  parties  to,  rights  and 
liabilities  of. 

U.  8.  v.  Barker  (12  W.,  559),    6.     788 
Rights  of  purchaser  before  maturity. 
MandevUle  v.  Welch  (5  W..  277),  6,     87 
Usage,  or  custom,  as  controlling  and  va- 
rying, demand,  notice  and  days  of  grace. 
MiUs  v.  B'k  of  U.  8.  (1 1  W.  ,431),  6.    618 
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Promise  to  pay,  or  acknowledgement  of 
liability,  after  maturity,  by  indorser, 

with  knowledge  of  the  laches,  is  waiver  of 
notice. 

1  hornton  v.  Winn(\2  W.,  184),  6,    696 
Who  will  be  deemed  to  have  acted  in 

good  faith  in  taking. 
What  is  notice  to  prevent  holder  from  recov- 
ery. 
Fowler  v.  Brantly  (14  P., 818),  10,    468 

BILL  OF  PARTICULARS. 

Effect  of. 

Party  confined  to  demand  stated  in. 
Chet.  &  0.  Canal  Co.  v.  Knapp 
(9  P.,  541),  9.    »88 

BILL  OF  REVIEW. 

Nature  of. 

When  may  be  brought. 
Who  may  maintain. 
Time  within  which. 
What  it  should  contain. 
Bank  of  U.  8.  t>.  Ritchie 
(8  P.,  128),  8,    890 

BONDS. 
Official  and  other,  and  for  debts,  liability 
of  sureties  on. 

U.  8.  v.  Giles  (9  C,  312).  8,    708 

Postmaster- Qen.  t>.  Early 
(12W..136).  6,    677 

BOTTOMRY,  AND  RESPONDENTIA 
BONDS  AND  LOANS. 

Blaine  v.  The  Charles  Carter 
(4C..828),  8.    686 

Canard  «.  Atlantic  Ins.  Co. 
(IP.,  886),  7,     189 

CHANCERY. 

Jurisdiction  of  chancery  over  bequests  to 
corporations. 

Baptist  Ass.  v.  Hart  (4  W..  1),  4,    499 

CHARITABLE  USES. 

What  is  Charity; 

Bequests   valid   for  charitable    pur- 
poses, and  those  not. 

Vidtill  v.  Oirard's  Fairs 
(2H.,  127),  11,    806 

CHILDREN,  ILLEGITIMATE. 

Incapacity  to  inherit.     When   they    take 
devises  or  bequests  under  the  description 
of  children. 
Brewer  v.  Blougher  (14  P. ,  178),  10,    408 

CITIZENSHIP. 

Citizenship    of    corporation    and    their 
stockholders. 

By  reason  of  voluntary  association. 
Holders  of  bonds  of  corporation  secured  by 

mortgage. 
General  answer  waives  objections  to  resi- 
dence. 
Hope  Ins.  Co.  v.  Boardman 

(5  C,  57),  8,      86 

COMMON  LAW. 

What  is,  &c. 

Cathcart  v.  Robinson  (5  P. ,  264),  8,    1 80 

Dall.  1  to  How.  4. 


CONDITIONS. 
Precedent  and  subsequent  conditions  in 
wills  and  deeds. 

Taylor  t>.  Mason  (9  W. ,  825.)     6,     101 

CONFEDERATE  STATES. 
Judgments  of  courts  of  law,  and  authority 

of. 
Status  and  relations  with  the  Union. 
Commercial  intercourse. 

Keenev.McDonough(8P..  808),  8,    966 

C0NGRE8S. 
Power  of,  to  charter  U.  8.  bank. 
MeCulloch  t>.  Maryland 
(4W..816),  4,    679 

Power  of,  to  regulate  commerce. 

Gibbons  v.  Ogden  (9  W.,  1).        6,      88 
Brown  v.Maryland  {12  Yf.,  419),  6,    677 

CONSIGNEE. 

Power  of  to  sell. 

Brown  v.  M'Gran(14P.,419),lO,   1088 

CONSTITUTIONAL  LAW. 
Constitutionality  of  State  bankrupt  and 
insolvent  laws. 
Sturges  ».  Crowninstiield 
(4  W.,  122),  4,    680 

Power  of  Congress  to  regulate  commerce. 
State  licenses. 
Power  of  State  to  tax  commerce. 

Gibbons  v.  Ogden,  (9  W.,  1),      6,       28 
Brown  v.  Maryland(\2  W.,419).6,    677 
Constitutionality  of  law  altering  char- 
ter, as  impairing  contract. 
Bart.  Col.  t>.  Woodward 
(4  W.,  518),  4,    644 

Constitutionality  of  ex  post  facto  laws. 

Colder  o.  BuU,  8  Dall.,  886.      1,    648 
Sturges  v.  Crowninshield 
(4  W.,  122),  4,    689 

What  laws  are  void,  as  impairing  obliga- 
tion of  contracts. 
Fletcher  v.  Peck  (6  C,  87),        8.    168 
Constitutionality  of  laws,  or  of  repeal  or 
modification  of  statute. 
Fletcher  v.  Peek,  (6  C,  87),       8,    168 

CONTRACT. 
Contracts  by  letter  or  telegram,  offer 
and  accceptance,  when  valid. 
EUason  t>.  Henshaw  (4  W. ,  225),4,    666 
Corporations  bound  by  contracts  of  officers 
and  agents. 
Meeh's  B'k  of  Alex.  t>.  Bk  of  Col. 
(5W..826),  6,     100 

Covenants  in  contract,  when  dependent 
and  when  independent. 
Goldsborough  v.  Orr (8  W.  ,217),  8,    600 
Illegal  contracts,  what  are. 
How  far  fraud  or  illegal  consideration  will 
avoid  contract. 
Armstrongv.  Toler{ll  W.,258),  6,   468 
Acts  of  infant,  when  void,  and  when  voida- 
ble, and  bv  whom  voidable. 
Tucker  i.  Moreland  (10 P.,  58),  9,    846 
J/ex  loci  and  lex  fori,  as  to  interpretation, 
validity  of,  and  defenses  to. 
Slacum  v.  Pomery  (6  C,  221),   8,    806 
Oral  evidence  as  applicable  to  written 
contracts. 
Bradley  v.  Wash.,  <tsc.,  Steam  Packet 
Co.  (13  P.,  89),  10,      78 
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Stated  sum  in  contract,  whether  penalty 

or  liquidated  damage*. 

Tayloe «.  Sandtford(7  W.,  13),  5,    384 
What  are  void  as  against  public  policy, 

or  as  illegal. 
Illegal  consideration,  when  a  defense. 
Agreement  not  to  bid. 
Lobby  services. 
For  contingent  fees. 
To  prevent  competition. 

BartU  e.  Nutt  (4  P..  184),  7.    826 

COPYRIGHT. 
Law  of,  as  to  law  reports. 

Wheatonv.  Peter*  (8  P.,  591),    8,1055 

CORPORATIONS. 
Bound  by  parol  contract  of  officers  and 
agents. 
Meek'*  B'k  of  Alex,  v.  B'k  of  Col. 

(5  W.,  826),  5,     100 

B'k  of  Metropolis  v.  Guttschlick 

(14  P.,  19),  10,    885 

Citizenship  of  corporation  and  its  stock- 
holders. 
Voluntary  association. 
Holders  of  bonds  of  corporation,  secured  by 

mortgage. 
General  answer  waives  objections  to  resi- 
dence. 
Hope  Int.    Co.  v.  Boardman 
(5  C,  57),  3,    36 

Devise  to,  power  to  take  by  devise  and 
bequest;  subsequent  incorporation  as  to 
such  power. 

Baptist  Asso'n  «.  Bart.  (4  W.,  1),  4,    499 
Dissolution  of,  and  effect  on  debts  owned 
by  them,  and  on  their  property. 
Mumma  e.  Tlie  Potomac  Co. 
(8  P., 281),  8.    945 

Construction  of  grants  to  corporations; 
Corporations  have  only  powers  grant- 
ed, or  those  necessary  to  carry  into  effect 
powers  granted;    can  only  act    in    the 
mode  prescribed  by  the  law  creating. 
Charles  Biter  Bridge  r.    Warren 

Bridge (11  P.,  420).  9,     773 

Beatyv.  Knottier (4P.,  152),    7,    813 
"  Persons  "  in  statute  include  corporations. 
When  deemed  citizens. 
United  States  e.  Amedy 
(11  W.,  892).  6,    608 

Mode  of  executing  powers  conferred. 
What  powers  are  not  implied. 

Beaty  t>.  Knowler  (4  P.,  152).      7,    818 

Powers  of,  beyond  the  territorial  limits  of 

the  sovereignty  which  created  it. 

Runyan  v.  Vaster  (14  P. .  122),  10,    882 

Charter  or  by-laws  of,  as  to  transfer  of 

stock! 
Lien  on  stock  for  debt  due  by  stockholders. 
Union  B'k  of  Georgetown  v.  Laird 
(2W..390),  4,    269 

Taxation  of  stock,  or  shares  in  corpora- 
tion, does  not  impairobligation  of  contracts. 
Taxation  of  shares  in  national  banks  and 

other  corporations. 
Power  of  States  to  impose  taxes. 

Prov.  B'k  v.  Billings  (4  P. ,  514),  7,    939 

COSTS. 
Judgment  cannot  be  entered  against  U.  S.  for. 
U.  8.  t>.  M'LemoreiA  H..286),  11,  977 
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COVENANTS. 
When  dependent,  and  when  independent. 
Goldsborough  e.  Orr  (8  W.  .217),  6.    600 

CRIMINAL  LAW. 

Discharge  of  jury  before  verdict. 
Former  conviction  or  acquittal, effect  of. 

U.  8.  e.  Pern  (9  W.,  579),         6,    166 
Jurisdiction  of  TJ.  S.  courts  over  common 
law  offenses. 

U.  8.  e.  CooUdge(\  W.,  415),    4,    164 
Jurisdiction  of  State  and  V.  8.  courts, 
as  to  territory  and  offense. 

U.  8.  v.  Bevans  (3  W.,  888),      4,    404 
Jurisdiction,  U.  S.  courts,  as  to  locality. 
"High  seas;" 
Criminal  statutes  strictly  construed. 

U.  8.  t>.  WOtberger  (5  W,  76),  6,      87 
Piracy  and  pirates,  definition,  who  pun- 
ishable for  piracy. 

U.  8.  «.  Palmer  (8  W.,  610),     4,    471 

CURTESY. 
Tenantry  by,  in  what  lands,  seisin  necessary. 
Mercer  v.  Selden{l  H.,  87),      11,      88 

COUSTOM. 
As  controlling  or  varying  days  of  grace 
on  bills  and  notes. 
Millsv.B'kof  U.S.  (11  W.,481),6,    618 

DAMAGE8. 
Vendee's  damages  for  breach  of  contract 
for  sale  of  chattels. 
Shepherd  «.  Hampton 
(3W..200),  4,    869 

Measure  of,  in  collisions. 

Smith  v.  Condryd  H.,  28),      11,      86 
Breach  of  contract  for  sale  of  lands. 

Hopkins  v.  Lee  (6  W.,  109),        5,    818 
In  cases  of  illegal  capture,  or  collision. 
The  Amiable  Nancy  (§VT.,  546),  4,    466 
Interest  as  damages. 

Sneed  «.  Wistar  (8  W..  690),      6,    717 
Liquidated,  when  stated  sums  U,  or  when 
penalty. 
Tayloe  v.  8andiford(7  W.,  18),  5,    884 

DEATH. 

Death  of  parties,  effect  on  suit. 

Green  t>.  Watkins  (6  W. ,  260),     6.    266 

DEBTS. 
When  chargeable  on  lands. 

Wright  «.  Denn  (10  W.,  204),    6,    808 
Stump's  Exec'rs  v.  Demote 
(1  P.,  585),  7,    272 

DEDICATION  OF  LANDS  FOR  PUBLIC 
PURPOSES. 

Cincinnati  v.  White  (6  P.,  481),  8.    468 
DEED. 
What  passes  by,  as  appurtenant. 

Harris  «.  Elliott  (10  P.,  25),       9,    888 
Grant  by  officer,  presumed  authorized. 

U.  S.  v.  Percheman(1  P.,  51),  8,      604 
Drunkenness,  duress,  etc.,  in  avoidance 

Hardingv.  Handy (11  W.,  103), 6,    489 
Conditions  precedent  and  subsequent  in 
deeds,  who  may  perform,  and  their  ef- 
fect. 
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Conditions,  not  raised  by  implication. 
Condition  unperformed. 

Taylor  v.  Mason  (9  W.,  826),     8,    101 
U.  8.  v.  Clarke  (0  P.,  168),       9,      89 
Deed  with  contract  to  reconvey,  when  a 
mortgage,  and  when  not. 

Conway  v.  Alexander  (7  C.,218),3,    SSI 
"What  is  sufficient  delivery  of  a  deed, 
to  pass  the  title. 
Tompkins  v.  Wheeler 
(16  P.,  106),  10,    908 

Description  in  must  be  definite. 
When  void  for  uncertainty. 

CHara  v.  U.  8.  (15  P.,  275),  10,    787 
When  vendee  is  estopped  from  disput- 
ing the  title  of  his  vendors. 
~Walkin*  v.  Holman  (16  P..  25),  10,  873 
Estoppel  by  recital  in  deed,  will,  or  other 

instrument. 
Effect  of  recitals  in,  generally. 

Carter  t.  Jackson  (4  P..  1),         7,     76 1 
Parol  evidence  admissible  to  prove  a  deed 

absolute,  a  mortgage. 
Action  to  have  deeadeclared  a  mortgage. 
Where  deed  is  absolute,  but  is  as  between 
the  parties  a  mortgage,  a  bona  fide  pur- 
chaser protected. 
But  a  purchaser  -with  notice,  stands  in 
place  of  the  equitable  mortgagee. 

Conway  v.  Alexander  (7  C,  218),S,    821 
Hughes  «.  Edwards  (9  W. ,  489),  6,     148 
Parol   evidence   to   show  trusts   as   to 
lands,  to  show  mistake  or  explain,  etc. 
M'lierv.  Walker  (9  C,  178),    3,    694 
When  void  for  fraud,  insanity,  drunken- 
ness, duress,  undue  influence,  imbecility, 
infancy,  or  fraud  on  marriage,  from  ward 
to  guardian,  to  trustee  from  cestui  que  trust, 
to  executor  from  heir. 
Harding  «.  Handy  (1 1  W. ,  108),  8,    429 
Grants  good  in  part. 

Patterson  v.  JenJc* (2  P.,  216),    7,    402 
Requisites  of  deed  of  land. 
Agricultural  B'k  v.  Rise 
(4  H..  22ft),  11.    949 

Conveyances    between    husband    and 
wife  upheld  in  equity. 
B'k  of  U.  8.  v.  Lee(lSP.,  107),  10,    81 
Deed  and  devise  governed  by  State  de- 
cisions ;  lex  loci  rei  sita. 
Darby  v.  Mayer  (10  W.,  465),     8,    367 
Sheriff's  deeds,  and  deeds  by  masters. 

Walker  v.  Turner(9  W„  541),  6.    155 
When'  quantity  of   lands  varies   from 
amount  stated  in,  effect  of. 

Voidest.  Craig  (6  C,  971),        3.    598 
Voluntary  deed  to  wife  or  child,  when 
good,  or  void,  as  to  creditors. 
Sexton  t.  Wheaton  (8  W. ,  229),  5,    603 

DEVISE. 

What  passes  by  devise  as  appurtenant. 

Harris  v.  Elliott  (10  P.,  26),      9,    383 
Power  of  corporations  to  take  by  de- 
vise, and  by  bequest. 
Baptist  Ass'n  v.  Hart  (4  W. ,  1),  4,    499 
Valid   for    charitable    purposes    and 
those  not.  . 

VidaU  t.  Oirard's  Ex'rs. 
(2H..  127),  11,      205 

Title  of  lands  by  devise,  governed  by  laws 
of  the  State. 

Clark  v.  Graham  (H  W.,  577),  5,    384 
Daul  1  to  How.  4. 


DISTRICT  JUDGE 
District  Judge  may  hold  circuit,  on 

death  of  Justice  appointed. 

U.  8.  v.  Lancaster  (5  W.,  434),  5.    127 
DOMICIL. 
Domicil,  in  enemy's  country,  or  neutral 
country,  in  war,  effect  of,  on  goods 
shipped. 

The  Frances  (8  C,  835),  3.    681 

The  Mary  A  Susan  (1  W. ,  46),  4,      32 
DOWER. 
In  what  lands  widow  is  dowable; 
What  seisin  of  husband  is  necessary  to 
confer  the  right. 
Marburyv,  Brian (15 P..  21),  10,    646 

DURESS. 
In  avoidance  of  deed. 

Harding  t>.  Handy  (11  W.,108.)  8,    429 

DUTIES. 
Lien  of  U.  S.  for  duties. 
U.  8.  v.  350  Chests  of  Tea 
(12  W.,  486),  6,    702 

EJECTMENT. 
Requisites  of  adverse  possession. 

Bicard  t.  Williams  (7  W.,  69),  5,    398 
Occupancy  necessary  to  constitute  adverse 
possession. 
Ewing  v.  Burnet  (11  Pet..  41).  9,    624 
Mortgagor's  possession  not  adverse. 

Higginson  v.  Mein  (4  C,  415),   2,     664 
Mesne  profits,  when  recoverable. 

Oreen  v.  Biddle,  (8  W.,  1),        6,    647 
Court  will  not  restore  possession  on 
payment  of  the  rent. 
Smith  v.  Trabue(9P.,  4),  9,      80 

EQUITY. 
Deed   avoided   in,  by  fraud,  insanity, 
drunkenness,     duress,     undue    influence, 
fraud  of  marriage,  from  ward  to  guardian, 
from  heir  to  executor,  cestui  que  trust  to 
trustee,  imbecility. 
Harding  v.  Handy  (11 W. ,  108), 8,    429 
When  equity  will  relieve  for  variation 
in  quantity  of  lands  from  amount  stated  in 
deed. 

Vowles  «.  Craig,  (8  C,  371),       8.    598 
Length  of  time  no  bar  to  a  trust. 

Prevoost  t.  Grata  (6  W..  481),    6,    311 
Account  stated,  bar  to  bill  in  equity ; 
Defenses  must  be  made  in  original  ac- 
tion. 

Chappedelaine  e.  Deehenaux, 
(4  C,  306),  2,    629 

Multifariousness. 

Gaines  «.  Chew  (2  H.,  619).    11,    402 
Title  of  lands  taken  as  security  for  mon- 
eys loaned  is  simply  a  mortgage,  though 
the  agreement  is  by  parol. 
Absolute    conveyance    can    always    be 

i>roved  by  parol  to  be  a  mortgage. 
Where  person  takes  title  at  judicial  sale 
for  another,  he  is  a  trustee. 
Hughes  t.  Edwards  (9  W.,489),  6,     142 
Colson  «.  Thompson  (2  W. ,  886),  4,     258 
Necessary  parties  in. 

Marshall  t.  Beverley  (5  W.,  813).  6,    97 
Time  or  excess  of  price  may  be  dis- 
pensed -with,  when  not  essence  of  con- 
tract. 
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Will  not  enforce  doubtful  title. 

Brashier  v.  Grata  (6  W.,  628),  5,    828 
Patents  for  lands  may  be  set  aside  for 
fraud. 
Miller  v.  Kerr  (7  W.,  1),  6,    381 

Equity  jurisdiction  after  trial  at  law. 

Smith*.  Miner  (9 W., 532),        6,    168 
Jurisdiction  of,  over  charters. 
Baptist  Association  v.  Hart 
(4W..1),  4, '499 

Limitation  of  action  in. 

Thomas  v.  Harvie  (10  W . ,  146),  6,    887 
Will  relieve  from  mistake  or  ignorance 
of  material  fact,  in  parties,  in  what  cases. 
Grounds  of  relief,  in  case  of  written  con- 
tract. 
When  no  concealment  of,  or  surprise,  or 
imposition,  no  relief; 
M'Ferran  v.  Taylor  (8  C,  270),  8.    48 
Whether  equity  will  relieve  against  a  mis- 
take of  law. 
Hunt  v.  Rousmanier  (I  P.,  1),    7,       87 
Hunt  v.  Rousmanier 
(8W..174.)  5,    689 

Necessary  parties  in  equity,   objection 

when  to  be  made ; 
Title  may  be  made  good  any  time  before 
decree. 
Morgan  v.  Morgan  (2  W.,  290),  4,    848 
Trustee  or  agent,  cannot  purchase 

property  confided  to  his  care. 
Employed  to  buy  for  another,  cannot  buy  for 

himself. 
Purchase  by,  enures  to  principal? 
Cannot  buy  from  himself. 
Cannot  act  for  both  parties. 

Mame  v.  Watts  (6  C,  148),        8,    181 
Where  father  conveys  land  to  another,  on 
parol  trust  for  children,  or  one  conveys 
upon  parol  trust  for  another,  the  grantee 
is  trustee,  and  the  parol  trust  may  be 
proved  and  enforced. 
Purchaser  of  trust  estate,  with  knowl- 
edge of  the  trust,  is  subject  to  the  same 
duties  as  to  the  trust,  as  the  original  trustee. 
Hugttes  v.  Edwards  (9 W . .  489),  6.     148 
More  than  one  witness  required  to  over- 
come sworn  answer; 
Answer  of  defendant  verified  is  evidence. 
Hughes  v.  Blake,  (6  W. ,  458),     6,    808 

ESTOPPEL. 

By  recital  in  deed,  or  wiU,  or  other  instrument. 

Carver  v.  Jackson  (4  P.,  1),  7,  761 
By  judgment. 

Aspden  «.  Meon  (4  H.,  467).  1 1,  1069 
When  vendee  is  estopped  from  disput- 
ing the  title  of  his  vendor. 

Watkinsv.  Hotman(l6P.,25),  10,  878 

EVIDENCE. 

Admission,  or  statement,  in  pleadings,  con- 
clusive, and  cannot  be  contradicted  by 
evidence. 

Finding  of  referee  contrary  to,  cannot  be 

glint  o  i  nofj 

M'Ferran  v.  Taylor  (8  C. ,  270),  8,    486 
Proof  of  ancient  document. 
Alteration  of  instruments. 

Coulson  v.  Walton  (9  P..  62),     9,       61 
Answer  in  equity  of  one  defendant,  when 
evidence  for  or  against  another. 
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Answer  of  grantee,  obligee,  wife,  surety. 

partners,  admissions,  or    declarations  of 

agents,  when  evidence. 

Leeds  v.  Marine  Ins.  Co., 

(2W..880),  4,    866 

To  overcome  sworn  answer  in  equity, 

more  than  one  witness  required: 
Verified  answer  is  evidence  in  equity. 

Hughes  v.  Blake  (6  W.,  458).     6.    80S 

Certificate  of  public  officer,  in  matter* 

as  to  which  he  is  apparently  authorized,  is 

evidence  of   his  official  character,  of  his 

signature,  and  his  local  jurisdiction. 

Fenwick  v.  Sears  (1  C,  259),      8,    101 

Evidence  of  contradictory  statements 

to  impeach  witnesses. 
In  regard  to  what  facts,  inquired  of  on 
cross-examination,  the  witnesses  may  be 
contradicted. 
EUieott  v.  Pearl  (10  P.,  412),      9,    476 
Declarations  of  third  persons,  referred 
to,  evidence  against  party. 

Clerk  e.  Russell  (8  !>.,  416),       1,    660 
Leeds  v.  Marine  Ins.  Co., 
(2W.,  880),  4,    866 

Foreign  wills,  when  and  how  receivable 
as  evidence. 

Armstrong  e.  Lear  (12  W.,  169).  6,    689 
Want  of  change  of  possession  evidence  of 
fraud. 

Brooks  v.  Marbury  (11  W.,  78),  6,    486 
Hearsay,  as  to  pedigree,  or  facts  of 

family  history. 
Judgment  record  evidence  of  jurisdic- 
tional facts. 
Elliott  n.  Peirsol  (1  P..  838),      7,    164 
Mills  v.Duryee  (7  C.  481),        8,    411 
Laws  of  the  States,  V.  8.  courts  take 
judicial  notice  of,  and  of   laws  previ- 
ously prevailing  in  acquired  countries. 
McNiel  v.  HoVbrook  (12  P. ,  84),  9,     1009 
Evidence  of  lost  paper,  and  secondary  ev- 
idence of  contents. 
Bouldinv.  Massie  (7  W.,  122),    6,    414 
Effect  of    refusal   to  produce,  or  de- 
struction of,  paper. 
Hanson  v. Eustace  (2U..  658),    11,  416 
To  prove  marriage,  and  what  constitutes 
valid  marriage. 
Jewell  t.  Jewell  (1  H. ,  219),      11,     108 
Absolute  conveyance  can  always  be  proved 

by  parol  to  be  a  mortgage. 
Trust   on  conveyance  of   lands   may  be 
proved  by  parol. 
Hughes  e.  Edwards  (9  W. ,  489),  6,     14f 
Conway  V.Alexander  (7  C,  218).  8,    881 
Oral  evidence  as  applicable  to  written 
contracts. 
Bradley  v.  Wash., etc..  Steam 
Packet  Co.  (18  P.,  89),  10,      Tt 

Parol  evidence  as  to  recorded  plat,  to  show 
mistake,  and  to  prove  trusts  as  to  deed, 
or  to  explain  ambiguous  words  or  de- 
scription. 
To  show  mistake  in  deed. 

M'lver  v.  Walker  (9  C.  178),    8,    694 
Party  to  note  or  bill  cannot  vary  his 

contract  by  parol. 

Parol  evidence  as  to  party  on  bill  or 

note  admissible,  for  what  purpose. 

B'k  of  U.  S.  v.  Dunn  (6 P..  61),  8,    816 

Conway  v.  Alexander  (7  C,  218).  8,    8S1 
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Exemplification  of  patents,  grants, records, 
surveys,  plats,  maps,  &c. 

Patterson  v.  Winn  (5  P.,  333).  8,  108 
What  is  prima  facte  evidence. 

KeUy  v.  Jackson  (6  P.,  622),      8,    683 

EXECUTORS  AND  ADMINISTRATORS. 
When  judgment  against  is  admission  of 

assets.  . 

When  execution  can  issus  against  individ- 
ual property  of ; 
Dickson  v.  Wilkinson (3  H.,  57),  1 1.  491 
When  demand*  they  can  sue  for  in  in- 
dividual names. 
Malhewton v.  Grant  @H.. MS),  11.  861 
When  liable  for  each  other's  acts. 

Peter  v.  Beverly  (10  P.,  632),      9,    528 
Right  to  retain  for  debts  due  to  them. 
Page  a.  Potion  (5  P..  804),         8,     % 
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EXECUTION. 

When    may    issue    against    individual 
property  of  administrator  or  executor 
for  debts  of  deceased. 
Dickson  v.  Wilkinson 
(3  H.,  57),  11,    491 

EXONEBETUR. 

When  bail  entitled  to. 

Davidson v.Taylor {12  W., CM),  9,    743 
See  Bail. 

EX  POST  FACTO  LAWS. 
Constitutionality  of. 

Colder  v.  Butt  (3  D..  886),  1,    648 

EXTINGUISHMENT. 
Of  debt  or  liability. 
By  release. 

Higher  security. 

Judgment. 

Less  sum  as  release  or  discharge  of  greater 


FRAUD. 

In  avoidance  of  deeds. 

Harding  v.  Bandy  (1 1  W. .  108),  6,    429 
Fraud  and  false  representations  in  sale  of 
goods,  waived  by  suing  for  the  price,  or 
settling,  or  receiving  pay  for  goods; 
Cause  of  action  for  money  or  goods  ob- 
tained by  false  representation  assigna- 
ble. 
Relief  for  fraud  is  barred  by  assent  to 
transaction  or  by  election  to  affirm  the  con- 
tract. 

Fenemore  v.  United  States 
(8  D.,  857),  1,    684 

Fraud  to  be  inferred  from  want  of  change 
of  possession  of  goods. 
Brooks  v.  Marbury  (11  W.,  78),  6,    428 
Statute    of.  what  is   sufficient  note   or 
memorandum  under. 
Barns  v.  Coombe(\  P.,  640),      7,    295 
Fraud,   or  illegal  consideration,  how  far 
will  avoid  contract. 
Armstrong  v.  Toler(\\  W.,  258),  6,    468 


sum. 

Bailes  v.  Peters  (9  W.,  556), 


6,    159 


FACT,  QUESTIONS  OF. 

See  Questions  op  Law  and  Fact. 

FACTOR. 

Power  of,  to  sell. 

Brown  v.  M'Gran(UV.,  479),  10,  650 

FIXTURES. 

As  between  landlord  and  tenant. 

Van  Ness  v.  Pacard(2  P.,  137),  7,    874 

FOREIGN  MINISTERS. 
Foreign  ministers,  or  their  attaches 
not  liable  to  answer  civilly  or  crim- 
inally to  tribunals  of  this  country,  not  to 
arrest; 
Assaults  or  outrages  upon. 
United  States  v.  Ortega 
(11  W.,  467),  6,    621 

FORGERY. 
Notes  and  bank  bills,  U.  S.  bank  and 
other  banks,  and  banks  having  no  exist- 
ence. 

U.  S.  v.  Turner^  P.,  132),      8,    638 
Payment  in  forged  or  depreciated  paper. 
Bank  of  U.  a.  v.  Bank  of  Georgia 
(10  W..  883),  6,    334 

Dall.  1  to  How.  4. 


GRANTS. 

See  Deed. 
Good  in  part. 

Patterson  v.  Jenks  (2  P.,  216),    7,    408 

GUARANTY. 
Construction  and  effect  of. 

Mauranv.  Bvttvs(l(iP.,52S),  10,  1066 
Continuing  guaranty  and  other,  effect  and 

construction  of. 
When  notice  to  guarantor  of  credit  given 
necessary. 
Drummond  v.  Prestman 

(12  W.,  515).  6,    712 

Edmondston  v.  Drake  (5  P. ,  624).  8,    250 

HABEAS  CORPUS. 
When  may  issue,  and  when  not,  and  from 

what  courts,  and  by  what  judges. 
What  may  be  inquired  into  by  writ  of. 
United  States  v.  Hamilton 
(3  D.,  17),  1,    490 

HIGH  TREASON. 

Levying  war. 

Exparte  BoUman  and  Swartwout 
(4C..76),  2, 

HIGH  SEAS. 
Meaning  of. 

U.  8.  v. 


564 


Wiltberger(5  W.,  76),     5,    37 
ILLEGITIMATE  CHILDREN. 

Incapacity   to    inherit,   when   they  take 
devises  or  bequests  under  the  descrip- 
tion of  children. 
Brewer  v.  Blougher  (14  P.,  178),  10,  408 

INDIANS  AND  INDIAN  TRIBES. 

Statute  of. 

Amenable  to  what  laws. 

Rights  of. 

What  courts  have  jurisdiction  over. 

Power  of  Congress  over. 

Worcester  v.  Georgia  (6  P.,  515),  8,  488 

INFANTS. 
Acts  of,  when  void,  and  when  voidable, 
by  whom  voidable. 

Tucker  «.  Moreland  (10  P. ,  58),  9,    346 
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Infancy  not  a  defense  in  trover,  nor  for  a 
tort. 

Vasse  v.  Smith  (6  C,  236),         3,    207 
Infancy  in  avoidance  of  deeds. 

Harding  v.  Handy  (11 W.,  108),  6,    489 

INSANITY. 
In  avoidance  of  deeds. 

Harding  v.  Handy  (11 W.,  103),  6,    4*9 

INSOLVENCY. 

Priority  of  U.  S..  in  cases  of  insolvency. 

Prince  v.  JSortfett  (8  C  481),     8,    614 

Field  v.  U.  8.  (9  P.,  188),  9,      94 

Assignments  with  preferences,  when 

valid  and  when  not. 

Marbury  v.  Brook*  (7W.,  566),  5,  588 

INSURANCE  (GENERALLY). 

Material  misrepresentation  avoids  policy. 
Columbian  In*.  Co.  v.  Lawrence 
(2  P.,  25),  7,    835 

Insurable  interests  of  mortgagor,  mort- 
gagee, trustee,  vendor,  vendee,  carrier,&c. 
Carpenter  «.  Prov.  W.  Int.  Co. 
(16  P.,  495),  10,    1044 

INSURANCE.  MARINE. 

Abandonment. 

Pennockv.  Dialogue  (2  P.,  1),    7,    387 
Abandonment,  what  is;  effect  of; 
When  insured  may  abandon: 
Not  bound  to  abandon. 

Bradley  t>.  Maryland  Ins.  Co., 
(12  P.,  878),  9,     1183 

Barratry,  what  is. 

Water*  v.  Merchant!,'  In*.  Co. 
(11  P.,  218),  9,    691 

Bottomry  and  respondentia  bond  and  loans, 
whftt  Arc 

Blaine  v.  The  Charles  Garter 

(4C..828),  8,     686 

Conard  v.  Atlantic  In*.  Co. 
(1  P..  886),  7,    189 

Deviation. 

Columbian  In*.  Co.  v.  Catlett 
(12  W..  888),  6,    664 

'General  average. 

Columbian  In*.  Co.  v.  Athby 
(18  P.,  881),  10,     186 

Memorandum  articles  in  policy. 
Morean  e.  U.  8.  In*.  Co. 
(1  W.,  219),  4,       76 

Misrepresentation   or    fraud    vitiates 
policy. 
M'Lanahanv.  Universal  In*.  Co. 
(1  P.,  170),  7,       98 

"  Rotten  clause"  in  policy. 
Janney  v.  Columbian  Ins.  Co. 
(10  W.,  411),  6,    364 

INTEREST. 

The  rule  of  calculation  of  interest. 

Story  e.  Livingston (13  P.,  859),  10,  800 
When  recoverable  as  damages,  or  on 
money. 

Sneedv.  Fwtar  (8  W. ,  690),      5.    717 

JUDGE. 

Not  liable  for  error  of  judgment,  though 
intentional. 
Jones  v.  Le  Tombe  (3  D.,  384),    1,     647 
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JUDGMENT. 
Service  of   notice  to  appear  and  defend, 
when  necessary  to  its  validity. 
HoUingsworth  e.  Barbour 
(4  Pet..  466),  7.    981 

Judgment  in   admiralty,  when   conclu- 
sive, and  when  may  be  re-examined. 
Williams  v.Armroyd  (7  C,  428),  8,    S02 
Conclusiveness  of. 

Bk of  U.  8.  v.Beverly  (1 H.,  184),  11     76 
Estoppel  by. 

Aspden  v.  Nixon  (4  H.,  467),  1 1,    1066 
Record  evidence  of  jurisdictional  facts. 
nil  debet  as  to. 
Mills  v.  Duryee (7  C,  481),         8,    41 1 
Against  executor  or  administrator. 
When  execution  on  can  issue  against  his 
individual  property. 
Dickson  e.  Wilkinson 
(SH.,57),  11,    491 

What  is  final  judgment  from  which  ap- 
peal lies,  state  and  other  courts. 
GObont  v.  Ogden  (6  W.,  448),    5,    808 
To  what  extent  lien  on  land. 

Savage  v.  Betl  (8  H.,  Ill),        11,    618 
Lien  of,  how  suspended  or  lost; 
Territorial  extent  of. 

Rankin  v.  Scott  (12  W.,  177),    6.    698 
Judgments  of  State  court,  when  conclu- 
sive, and  when  not,  in  another  State. 
Mills  v.  Duryee (7  C,  481).         3,    411 
Judgments  of  State  courts  do  not  operate 
beyond  State. 
Darby  v.  Mayer  (10  W..  465),    6,    367 
Cannot  be  entered  against  U.  S.  for  costs. 
U.  S.v.  M'Lemore  (4  H. ,  286),  1 1 ,    977 

JURISDICTION. 
Jurisdiction  of  U.  S.  courts  over  common 
law  offense* — "High  seas." 

U.  8.  v.  CooUdge(\W.,  415),      4,    184 
Jurisdiction  of  U.  8.  Circuit  Court,  depend 
ingon  parties  and  residence. 
Emory  v.  Greenough  (8  D.  .869),  1,    640 
Jurisdiction  of  U.  S.  District  Courts. 

Glass  v.  The  Betsey  (8  D.  ,6),      1.    486 
Jurisdiction  of  U.  8.  Supreme  Court,  where 
is  drawn  in  question  statutes,  treaty, 
or  Constitution  of  V.  S. 
Matthews  v.  Zane  (4  C. ,  882),      8,    664 
Jurisdiction  U.   8.  8upreme  Court,  where 
federal  question  arises,  or  where  are 
drawn  in  question,  statutes,  treaty  or  Con- 
stitution. 
Martin  v.  Hunter  (1  W.,  804),    4,     97 
Williams*.  NorrisaZW.,  117).  6,    571 
Jurisdiction  of  U.  S.  Supreme  Court  to  de- 
clare State  law  void  as  in  conflict  with 
State  Constitution. 
To  revise  decrees  of  State  courts  as  to 

construction  of  State  laws. 
Power  of  State  courts  to  construe  their  own 

Rt&t  1 1 1  fiS 

Jackson  v.  Lamphire  (8  P. ,  280), 7,    679 
Jurisdiction  of  U.  S.   Supreme  court,  de- 
pendent on  amount ; 
Interest  cannot  be  added  to  give  jurisdic- 
tion; 
How  value  of  thing  demanded  may  be 

shown; 
What  cases  reviewable  without 
to  sum  in  controversy. 

Gordon  v.  Ogden  (3  P.,  88),       7,    696 
Dam*  1  to  How.  4. 
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Jurisdiction  of  federal  courts  not  given 
by  consent. 

Governor  of  Georgia  v.  Sundry 
African  Slave*  (1  P.,  110).     7,       78 
Concurrent  jurisdiction  of  tribunals. 

Smith  «.  M'Ieer(9  W\.  532).      6,     168 
Concurrent,  of  State  and  U.  S.  courts,  as  to 

territory  and  offenses. 

Ebb  and  flow  of  tide,  as  to  criminal  and 

civil  jurisdiction. 

U.  8.  v.  Beams  (3W.,  336),         4,    404 

TheThomas  Jefferson  (10  W.,428),  6,  358 

Colorable  conveyances  to  enable  suit  to 

be  brought. 
Motive  of  transfer,  when  no  objection. 
Coupons,  residence  of  assignor. 

M  •Donald  v.  Smalley  (IP.,  tfeiu),  7,    287 
Criminal  jurisdiction  of  U.  S.  courts,  as  to 
locality. 

U.  8.  v.  Wiltberger(ti  W.,  76),  6,      87 
Citizenship  of  corporations  and  their  stock- 
holders. 
Voluntary  association; 
Holders  of  bonds  of  corporations  secured 
by  mortgage; 

General  answer  waives  objections  to  resi- 
dence. 
Hope  Ins.  Co.  v.  Boardman 
(5  C.  57),  8,       86 

What  is  "  final  decree"  or  judgment  of 
State  or  other  court,  from  which  appeal  lies. 
Gibbons  «.  Ogden  (6  W..  448),  6,    80S 

JURY. 

Discharge  of,  or  withdrawal  before 
verdict,  effect  of.   • 

U.  X.  v.  Perez  (9  W.,  579),        6,    166 
Questions  for. 

King  v.  Delaware  Ins.  Co. 
(6  C,  71),  8.    166 

LANDLORD  AND  TENANT. 

Fixtures  as  between. 

Van  Ness  v.  Paeard  (2  P., 187),  7,    874 

Tenant  or  one  holding  under  Uim  cannot 
dispute  title  of  landlord; 

Disclaimer  by  tenant  of  landlord's  titles 

Tenant  who  disclaims  becomes  trespass- 
er and  his  possession  adverse,  ana  not 
entitled  to  notice  to  quit ; 

Tenant  may  show  that  title  of  landlord  has 
expired,  or  terminated. 

Wilisonv.  Watkim  (3  P.,  43),    7,    696 

LANDS. 

Seisin  necessary  for  tenantry  by  curtesy 
and  in  what  lands  it  exists. 
Mercer  v.  Selden  (1  H.,  87),      11,     88 
Damage  for   breach  of  contract  for 
sale  of,  amount  of. 
Hopkins  v.  Lee  (6.W.,  109),        5,    818 
Failure  of  title,  how  far  a  defense  to 
purchase  price. 
Greenleafv.  Cook  (3  W.,  13),    4,    178 
When  legacies  chargeable  on. 
Deed  of,  requisites 

Agricultural  B'k  e.  Rice 
J4H.,  225),  11,    949 

Wright  t>.  Denn, 
Judgment  a  lien  on,  to  what  extent. 
Samgev.  Best  (S  H.,  Ill),  11,    618 

(10W.,  204),  6.    808 
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Title  and  transfer  of  by  will  and  devise 
governed  by  lex  loci  ret  sitm. 

Clark  ».  Graham.  (6  W.,  677).   6,    834 

Wmendorfv.  Taylor  (10  W.,  152),  6,  889 

Darby  v.  Mayer  (10  W.,  465),  11,    867 

Jackson  v.  Chew  (12  W.,  158),     6,    683 

Mesne  profits,  when  recoverable. 

Green  v.Biddle(B  W..  1),  6,    647 

Missouri  private  land  claims. 

LesBoisv.  Bramell (4E.,  449),  1 1,  1061 
Patents   for,    may   be   set   aside   for 
fraud. 
Miller  v.  Kerr  (7  W.,  1),  6,    881 

Patents  for,  errors  in  surveys  and  descrip- 
tions in. 

Watts  v.  LindseyCIVl.,  158),      6,    488 
Parol  trusts  of  lands  good. 

Hughes  t>.  Edwards (9  W.,  489),  6,    148 
Natural  objects  or  needle;  which  governs 
in  survey  of. 
Newsomt.  Pry  or  (7  W.,  7).        6,    388 
Reference  in  deeds,  no  recorded  plat; 
Parol  evidence  to  explain,  and  limit, 
and  to  show  mistake  in  deed. 
M'lverv.  Walker  (9  C,  178),    8,    694 
Variation  in  quantity  from  amount  stated 
in  deed,  effect  of;  when  equity  will  re- 
lieve for. 

Vowles  v.  Craig  (8  C. ,  871),         8,    698 

LAW. 

Dominion   acquired  over   conquered,    or 

ceded   territory  does   not  devest  the 

vested  rights  of  individuals  to  property ; 

Former  laws  continue  until  altered  by 

new  sovereign. 

Delassu*  «.  V:  8.  (9  P.,  117),    9,       71 

LAW  AND  PACT. 

See  Questions  of  Law  and  Pact. 

LEGACY. 

Legacies,  when  chargeable  on  the  realty. 

Wright  t.  Denn  (10  W.,  204),     6,    308 
Stump's  Ex'rs  t.  Deneale 
(1  P.,  585),  7.    878 

LETTER 

Contract   by,  offer   and   acceptance,  when 
valid. 
Eliason  t>.  Henshaw  (4  W.  ,225),  4,    666 

LEX  LOCI  AND  LEX  FORI. 

Lex  loci  and  lex  fori  at  to  contracts  includ- 
ing notes  and  bills,  as  to  drawer,  accept- 
or, indorser,  usury,  etc. 
Slacum  e.  Pomery  (6  C. ,  221),    3,    860 
Contracts,    their   interpretation    and 
validity. 
Bell «.  Brum  (1  H„  169),         11,      89 
Lex  loci  rei  sitm  governs  titles  to  lands  by 
deed  or  devise. 
Clark  t.  Graham  (6  W.,  577),   6,    884 
Darby  t>.  Mayer  (10  W.,  465),    6,    867 
Lex  loci,  in  distribution  of  assets ; 
Lex  loci  of  domioil  of  testator,  governs 

validity  of  will,  and  distribution; 
Situs  of  personal  property  ; 
Foreign  will  necessary  to  be  proved,  where 
assets  are. 
Smith  «.  B'k  of  Georgetown 
(5  P.,  518),  8,    818 
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LIEN. 
Lien  of  corporation  on  •hares,  for  debt 
due  from  stockholder. 

Union  B"k  of  Georgetown  v.  Laird 
(3  W.,  890),  4,    269 

Lien  of  judgments  how   suspended  or 
lost. 
Batten*.  Scott (12  W.,  177).    6,    698 
Lien  for  purchase  money. 

Bayley  v.  Greenleaf  (7  W.,  46),  5,    898 
Lien  for  repair*  and  necessaries  for  vessel, 

and  for  supplies,  salvage  and  freight; 
Proceeding  tn  rem  for. 

Blaine  e.  The  Charle*  Carter 

(4C..828).  8.    686 

The  Palmyra  (1%YT.,  1),  6,    S31 

The  General  Smith  (4  W. ,  488),  4,     609 

Lien  of  U.  S.,  for  duties. 

U.  8.,  e.  360  Chetti  of  Tea 

(13  W.,  486),  6,    702 

LIQUIDATED  DAMAGES. 
When  stated  sunt  is,  and  when  penalty. 
TSyloe  «.  8andiford(7  W.,  18),  6,    884 

LIMITATIONS. 
See  Statute  of  Limitations. 
Relief  denied  from  lapse  of  time  in  equity. 
Pratt  «.  Carroll.  (8  Cranch,  471).  8,    627 
Equity  of  redemption  barred  by  time; 
As  applicable  to  cases  of  trusts  t 

Thoma*  t>.  Sortie  (10  W.,146),  6,    287 
Statute  of  limitations,  and  lapse  of  time,  no 
bar  to  trusts. 
Prevottv.  Grata  (6  W.  ,481),        6,    811 

LOST  PAPER. 

Parol  evidence  of  contents. 

Bouldin  v.  Mauie  (7  W.,  123),    6,    414 

MANDAMUS. 
When  will  issue. 

M'Cluny  «.  SOUman  (3  W.  .869),  4,     268 

MARRIAGE. 
Marriage  of  parties,  effect  on  suit. 

Green  v.  Watkin*(fi  W.,  260),  6,    266 
Marriage  deed  void  as  in  fraud  of 


riage. 

Hardi 


anting  v.Handy  (11  W.,  108),  6,    429 

Settlements  or  conveyance  for  benefit 

of  wife  and  child,  when  good,  or  void,  as 

to  creditors. 

Sexton  c.  Wheaton  (8  W.,329),  6,    608 

What    constitutes  a  valid    marriage — 

Evidence  to  prove  marriage. 

Jewell*.  Jewell  (I  H.,  219).      11.     108 

MESNE  PROFITS. 
When  recoverable; 
Improvements  may  be  set-off. 

Green  v.  Biddle  (8  W.,  1),  6.    647 

MINISTERS,  FOREIGN. 
Not   answerable  civilly   or   criminally,    or 

liable  to  arrest,  nor  their  attaches; 
Outrages  upon. 

U.S.  v.  Ortego{\\  W.,  468),    6,    621 
MISTAKE. 
Of  fact,  when  equity  will  relieve. 

M  'Ftrran  v.  Taylor  (8  C. ,  270).  2,    486 
Whether  equity  will  relieve  against  a  mis- 
take of  law. 
Hunt «.  Rou*manier  (I  P.,  1),      7,     27 
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MORTGAGE. 

Action  to  have 


deed  declared  a  mort- 


gage. 

Conu 


part  of 
7.    681 


mwayv.  Alexander  (7  C.,318),  S.  381 
Parol  evidence  admissible  to  show  deed 
a  mortgage. 
Bughe*  v.  Edward*  (9  W..489).  6.    142 
Possession  of  mortgage  not  adverse. 

Higginton  «.  Man  (4  C,  415),     2,    664 
Right  to  keep  on  foot  to  protect  title; 
When  not  merged. 

Peltev.  Clark  (5  Pet.,  481),        8,     199 
When  deed,  with  a  contract  to  reeoa- 

vey  is  a  mortgage; 
Parolevidence  to  show  deed  to  be  a  mort- 
gage when  deed  is  absolute  on  its  face,  but 
a  mortgage  between  the  parties; 
Bona  fide  purchaser  protected,  but  par- 
chaser  with  notice  is  only  a  mortgagee. 
Conway  e.  Alexander 
(7  C.,318).  8,    821 

NAME. 
Omission  of,   or  error  in  middle  name 

material  or  a  misnomer; 
Idem  Sonaui; 
Initials; 

"Senior"   or    "Junior"   forms  no 
name. 
Keene  e.  Meade  (8  P..  1), 

NEGLIGENCE. 
Of  the  freedom   of  plaintiff  from  con- 
tributory negligence,  necessary  to  entitle 
him  to  recover. 
Stoke*  v.  SaltonstaU  (18  P.,  181),  10, 116 

NIL  DEBET. 
When  not  good  plea  to  judgment. 

MiO*  v.  Duryee  (7  C,  481).  8,  4 1 1 

NUISANCE. 

Who   may    maintain    action  for   public 

nuisance,  and  when  { 
Special  damage  necessary; 
Method  of  abatement. 

Georgetown  e.  Alex.  Can.  Co. 
(12  P..  91).  9,     1012 

OFFICER 
Presumption  of  regularity  of  appoint- 
ment, due  qualification  and  that  be 
acted  within  his  Jurisdiction  ; 
Certificate  evidence  of  authority. 

Fenwickv.  Start  (10.,  259),       2,     101 
When  liable  for  error  in  judgment : 
For    neglect  or  refusal  to   perform 

Judicial  or  ministerial  duty ; 
For  tort  or  breach  of  trust. 

Kendall «.  Stoke*  (8  H..  87),     1 1,    606 
Official  bonds,  sureties  on, and  on  other 
bonds,  liability  of.. 

U.  8.  v.  Gib*  (9  C,  313).  8,    708 

Official  bonds  and  actions  upon,  and 

construction  of .  etc.; 
Postmaster's  bonds,  liability  of  sureties 
on. 
P.  M.  Gen.  e.  Early  .  . 
(13  W.,  136).  6,    677 

Extra  pay  or  compensation  to  officer*. 

U.  8.  v.  Maedaniel(7  P.,  1).       8,    687 
Grant  by,  presumed  authorized. 

U.  S.  «.  Percheman  (7  P..  51).    8.   664 
Daxju  1  to  How.  4. 
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Postmaster-General, and  postmaster's  liabili- 
ty for  loss  and  detention  of  letter* 

and  papers. 
Dunlopt.  Monroe  (TC,  242),    8,    889 

PARTIE8. 
Parties  in  error,  who  necessary. 
OuHngs  v.  Kineannon 
(7  P..  899).  8.    787 

Parties  necessary,  in  equity,  want  of,  when 
a  defense 
Morgan  v.  Morgan  (2  W.,  290),  4,     848 
Marshall  v.  Beverley  (5  W.,  318),  5,    97 
Death  or  marriage  of,  effect  on  suit. 
Qrnm  v.  Watktns(9  W.,  260),  6,    846 

PABTNER8HIP. 
Liability  of  partners  on  bills  and  note* ; 
Power  of  partner,  as  agent,  to  bind  the 
firm  as  party  to  negotiable  instruraents.and 
otherwise 
LeRoy'v.  Johnson  (2  P..  186),     7,    391 
Application   of  partnership   assets   to 

debts; 
Rights    of   individual   and    partnership, 
creditors  therein. 

U.  8.  v.  Sack  (8  P. .  271),  8,    941 

PATENT8  AND  PATENT  RIGHTS. 
For  what  patents  are  granted; 
When  declared  void* 

Evans  v.  Eaton  (3  W.,  464),       4,    438 
When  assignee  may  sue  for  infringement; 
when  patentee  must;  when  they  must  join. 
Wilson  v.  Rousseau 
(4  H.,  646),  11,     1141 

Notes  given  for  patent  rights; 
Purchaser  before  maturity. 

MandeviUev.  Welch  (5  W.,  277),  6,    87 

PATENTS  FOR  LAND. 
Errors   in  surveys   and   descriptions    in 

patents  for  lands ; 
How  construed. 

Watts  «.  IXndseytfW.,  158).   6,    488 
May  be  set  aside  for  fraud. 

Miller  v.  Kerr  (7  W.,  1),  8,    381 

PAYMENT. 
Application  of  payments. 

Field  v.  Holland  (6  0.,  8),  8,     136 

When  bill,  note  or  check  is  payment.  < 

Harris  v.  Johnston  (8  C,  811),   8,    450 

Of  less  sum  no  extinguishment  of  greater. 

Baits  v.  Peters  (9  W. ,  556),         6,     169 

In  forged  or  depreciated  paper,  effect 

of; 
By  drawer  or  acceptor  of  forged  bill. 
Bank  of  U.  8.  v.  Bank  of  Georgia 
(10W.,  883),  6,    884 

Payment  voluntary,  and  under  protest; 
When    money   wrongfully  and   illegally 
exacted  can  be  recovered  bach. 
B'k  of  U.  8.  v.  Bk  of  Wash. 
(6  P.,  8),  8,    899 

Payment  of  part  of  a  debt,  no  satisfaction 
of  the  whole,  exceptions  to  the  rule. 
Clarke  v.White  (12  P.,  178),  10,    1046 

PEDIGREE. 
Hearsay  evidence  as  to  pedigree  and  family 
history. 
ElMottv.  PeirsetQ.  P.,  828),      7,    164 
Dall.  1  to  How.  4. 


PERJURY. 
Sufficiency  of  evidence  to  convict. 

U.  8.  v.  Wood  (14  P.,  480),     10,    687 

PIRATES  AND  PIRACY. 
Definition  of,  who  liable  for. 

U.  8.  v.  Palmer  (3  W.,  610),        4,    471 

PLEA. 
When    nil  debit,  not  good  plea  to  Judg- 
ments. 
Mills  v.  Duryee  (7  C,  481),  8,    411 

PLEDGE. 
Power  of  pledgee  to  selL 

Brown  t.  M' Oran  (14  P., 479),  10,  660 

POWERS. 
Power  to  sell  lands  for  taxes  and  for  other 
purposes,  strict  execution  of  laws  for  such 
sales  necessary. 
Power  of  pledgee  to  sell— see  PLEDGE. 
Powers   conferred    on    several,  when 
majority  may  act. 

Williams  v.  Peyton  (4  W..  77),  4,    618 

Clark  v.  Graham  (6  W.,  577),  6,    884 

Powers  of  attorney,  revohed  by  death 

or  insanity  of  principal  or  agent; 
When  irrevocable. 

Huntv.  Bousmanier(8  W.,  174),  6,  689 

PRACTICE. 
See  Appeal. 

Appearance  cures  all  defects  in  serv- 
ice of  process  or  its  non-service  except 
want  of  jurisdiction  of  subject  matter; 
Service  of  summons  by  improper  per- 
son or  by  party,  a  mere  irregularity.  / 
Knoxv.  Summers  (8  C,  498),      8,    610 

PREEMPTION  RIGHTS. 

U.  8.  v.  Fitzgerald  (15  P., 407),  10,  786 

PRINCIPAL  AND  AGENT. 
Admissions  or  declarations  of,  when 
evidence. 
Leeds  v.  Marine  Ins.  Co. 

(2  W.,  880),  4,    866 

Power  of  agent  revohed  by  death  or  in- 
sanity of  principal  or  agent. 
Huntv.  Mousmanier (8  W.,  174),  6,  689 
Agent  cannot  bind  principal  by  deed, 
unless  he  has  authority  by  deed  to  do  so — 
exception. 

Clark  v.  Graham  (6  W.,  577),   6.    384 
Corporation  bound  by  parol  contract 
of  agent,  and  of  its  officers 
Meeh's  B'k  of  Alex.  v.  B'k  of  Col. 
(5  W.,  326),  6,     100 

Liability  of  agent  to  principal  for  dis- 
regard of  orders,  or  for  negligence ; 
Exceptions  to  rule  that  agent  must  obey  in- 
structions. 
Bellv.  Cunningham  (SV..  69),    7,    606 
Agent,  or  officer,  when  personally  liable  to 
third  persons,  on  his  contract  made  as 

*gJones  v.  Le  Tombe (8  D.,  884),     1,    647 
Agent,   or   trustee,    cannot   purchase 

property  confided  to  his  care: 
Employed  to  purchase  for  another  cannot 
purchase  for  himself; 
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Purchase  by,  enures  to  principal. 

Cannot  buy  from  himself; 

Cannot  act  for  both  parties. 

Matsiev.  Watt*  (6  C  148),        8.    181 

Ratification  proves  agency. 
Bank  of  U.  8.  v.  Dandridge 
(12  W.,  64),  6,    658 

Ratification  of  unauthorized  act  of  agent, 
without  knowledge  of  the  facts  is  not 
binding  on  the  principal ; 

Ratification  with  knowledge,  dis- 
charges agent. 

Omngs  v.  HuU  (9  P..  607),         9,     248 

Agent's  authority; 

How  far  principal  bound ; 

Effect  as  to  third  parties  of  private  de- 
scriptions on  general  agent ; 

Nature  and  extent  of  authority; 

Unexpected  emergencies ; 

Implied  agency ; 

Ratification  by  principal ; 

Apparent  authority  binds  principal; 

Principal's   liability  for  torts,  careless- 
ness,  fraud,  or  negligence  of  agent, 
or  his  illegal  acts. 
Parsons  v.  Armor  (8  P.,  418),    7,    784 

PRINCIPAL  AND  SURETY. 
When  variation   of  contract,  or   agree- 
ment for  delay,  discharges  surety. 
Miller  v.  Stewart  (9  W. ,  680),     8      189 
Sureties  on  official  and  other  bonds,  and 
for  debts,  liabilities  of. 

U.  S.  v.  Giles  (9  C.  212).  8,    708 

P.  M.  Gen.  v.  Early(\.%  W.,186),6,    577 

PRIZE. 
Damage  in  cases  of  illegal  capture. 

The  Amiable  Nancy  (8  W.,  546).  4.  456 
Prize  taken  in  violation  of  neutrality. 

The  Star  (SW.,  78),  4,    388 

PROMISSORY  NOTES. 

See  Bills,  Notes  and  Checks. 
PURCHASE  MONEY. 

Lien  for. 

Bayley  «.  Greenleaf(7  W.,  46),  5,    893 

PURCHASER. 
From  grantee  in  a  deed  absolute  on  its  face, 
but  in  reality  a  mortgage,  if  bona  fide,  is 
protected,  but  a  purchaser  with  notice  is 
still  only  a  mortgagee. 

Conway  v.  Alexander  (7  C,  218),  8,  881 

QUESTIONS  OF  LAW  AND  FACT. 
For  court  or  jury  in  civil  and  criminal  cases. 
King  v.  Delaware  Ins.  Co. 
(6  C,  71),  8,     166 

QUO  WARRANTO. 

Wallace  «.  Anderson  (5  W.,  291),  6,  91 

RES  ADJUDICATA. 
Conclusiveness  of  judgment. 
B'kof  U.  S.  v.  Beverly 
(IH.,184),  11,      76 

RESPONDENTIA  BOND. 
What  is. 

Blaine  v.  The  Charles  Carter 
(4C,  828),  8,    686 
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SALE. 
Damages  for  breach  of  contract  of  fade. 
Shepherd  e.  Hampton(Z  W..  200).  4,    869 
Power  of  consignee,   factor,  or  pledgee, 
to  sell  Koods. 

Brown  e.  M'Gran  (14  P.,  479),  10,  660 
How  far  failure  of  title— defense  to 
purchase  price. 

GreenUaft.  «w*(2W.,18),     4,    178 
Sale  of  goods,  fraudulent  as  to  creditors, 
unless  possession  is  given. 
Brooks  «.  Marbury(\\  W.,  79),  6,  4*8 

SALVAGE. 
What  is; 
Who  is  a  salvor : 
Rates  of  salvage. 

StraUon  v.  Jarvis  (8  P.,  4),        8,    846 

SEIZURE. 
When  warranted. 

The  Apollon  (9  W.,S62),  6,    111 

8ERVICE. 
Service  of  summons  by  improper  person. 


or  by  party,  a  mere  irregularity. 
Kiwxt.  Summers  (8  C,  496),    8,    610 

SIGNATURE. 

What  is  sufficient; 
Signature  by  mark. 

Zacharte  v.  Franklin 
(12P..151),  9,    1086 

SLANDER  AND  LIBEL. 
Privileged  communications. 

While  v.  Nichols  (8  H.,  266),  1 1,    691 

SLAVE  TRADE,  AFRICAN. 

The  Antelope  (10  W.,  66),  6,    868 

8PECIFIC  PERFORMANCE. 

Plaintiff  must  show  performance,  or  readi- 
ness to  perform  and  offer  to  perform; 

When  denied; 

Decreed  against  subsequent  purchaser 
with  notice; 

Where  vendor  is  unable  to  fulfill  wholly; 

Title  must  be  good  and  free  from  in- 
cumbrances— contract  must  be  fair  and 
honest; 

Not  when  description  is  too  uncertaia 
for  identity; 

Nor  where  compensation  may  be  awarded ; 

Nor  when  contract  is  uncertaia  ; 

Nor  when  default  in  payment  of  purchase 
money. 

Nor  where  good  title  cannot  be  made. 
Colson  V.Thompson  (2  W.,m\  4,    868 

When  specific  performance  decreed  and 
when  refused; 

Remedy  at  law  adequate; 

Suppression  of  material  fact,  or  mistake, 
or  fraud; 

Sufficient  if  plaintiff  can  make  good  title  at 
time  of  decree; 

Time  not  generally  material; 

By  alien; 

Not  generally  of  contract  as  to  personal 
chattels; 

Exceptions,  long  delay  and  change  of  cir- 
cumstances, will  defeat  action  for; 

Contract  for  construction  of  railroad. 

Hepburn  v.  Dunlop  (1  W.,  180).       4,      66 
Daix.  1  to  How.  1 
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Laihes  of  plaintiff; 

Readiness  of  plaintiff  to  perform; 

Change  of  circumstances; 

Time  when  material. 

Pratt  v.  CarroU(%C.,4t\),         8,    687 

Time  or  excess  of  price  not  a  bar  to  action 
for. 

Doubtful  title. 

Brathier  n.  Grot*  (6  W.,  528),  5,    382 

Title  may  be  made  any  time  before  de- 
cree; 

Necessary  parties  to  action,  objection  to; 

Unnecessary  parties; 

When    objection  made,    striking  out 
parlies. 
Morgan  t>.  Morgan.  (8  W.,  290),  4,    848 

STATE. 
What  is. 

Cherokee  Nation  v.  Georgia 
(5  P..  1),  8,       85 

Power  of  to  tax. 

Dobbin*  v.  Brie  Co. 
(16  P..  485).  10.     1088 

State  decision  govern  U.  8.  courts  as  to 
State  statutes,  and  as  to  role  of  prop- 
erty. 
Clark  v.  Graham  (6  W.,  577),    6,    884 
State   laws    and    decisions   govern   U.   S. 
courts,  as  to  title  and  transfer  of  real 
estate  by  grant  or  devise. 
Elmendorfv.  Taylor  (\0  W..152),  6,  889 
Jaekton  v.  Chew  (12  W.,  168),   6,    688 
State  judgments  do  not  operate  beyond 
State. 
Darby  v.  Jfojw(10W.,  465),    8,    867 
Stale  licenses,  and  power  of  State  to  tax 
commerce. 

Gibbon*  vOgden  (9  W..1),        6,       88 
Brown  v.  Maryland  (12  W.,4i9),  6,  678 

STATUTE  OP  LIMITATIONS. 
'     As  applicable  to  equity  cases. 

Thomas  v.  Harvie  (10  W.,  146),  6,  887 
State  decisions  and  laws,  in  regard  to 
statute  of  limitations  govern  U.  S.  courts. 
Elmendorfv.  Taylor  (10  W.,158),  6,  889 
What  promise,  acknowledgement,  or  pay- 
ment, takes  case  out  of  statute. 
WetzeU  v.  Buuard.  (11  W.,  800),  6.  481 

8TATUTE  OP  FRAUDS. 
What  sufficient  note  or   memorandum 
under. 
Barry  v.  Coombe  (IP.,  MO),      7,    896 

STATUTES,  CONSTRUCTION  AND  IN- 
TERPRETATION. 
Provisos  in. 

U.  8.  «.  Diekton  (15  P.,  141),    10,  689 
Statute,  repeal  of,  or  subsequent  statute, 
effect  on  vested  rights. 
Fletcher  v.  Peek  (6  C,  87),         8,    168 
When  "may"  means  "must"  or  "shall"; 
When  a  power  for  public  purposes  is 
conferred,  a  duty  arises  to  execute  that 
power. 
Minor  v.  Meeh's  B'k  of  Alex. 
(1  P.,  46).  7,       47 

"Person"  in  statutes  includes  corpora- 
tions. 

United  State*  v.  Amedy 
(11  W.,  802),  6,    608 

Dam,.  1  to  How.  4 


SUBROGATION. 

Right  of  assignee  to,  and  as  to  prior  in- 
cumbrances ; 
Junior  incumbrancer,  right  of. 
Bank  of  U.  8.  t.  Peter 
(18  P.,  128),  10,      89 

SURETY. 
See  Principal  and  StntETY. 

TAXES  AND  TAXATION. 
Sale  of  lands  for  taxes — strict  compliance 
with  statute  necessary. 

William*  v.  Peyton(4W.,  77),  4,    618 
Power  of  States  to  tax. 

Prot.  ffk  e.  Billing*  (4  P. ,  514).  7,    989 
Dobbin*  v.  Erie  Co.  (16  P.,485),  10,  1088 
Taxation  of  stock,  or  shares  in  corpora- 
tion, does  not  impair  obligation  of  con- 
tracts; 
Taxation  of  shares  in  national  banks  and 
of  other  corporations. 
Prov.B'kt.  Baling* (4  Pet.,  514),  7,    939 

TITLE. 
Title  of  land  by  devise,  governed  by  law 
of  State  where  situate. 

Clark  v.  Graham  (6  W.,  577),     6,    384 

TORTS. 
Mere  personal  torts  which  die  with  the 
party,  not  assignable. 

Comegytv.  Vasse  (1  P.,  193),     7,    108 

TREASON. 
Levying  war  is  high  treason. 

Bx-parte  BoUman  and  Swartwout 
(4  C,  75),  8,    664 

TREATIES. 
Construction  and  operation  of. 

U.  8.  t>.  TheAmistad  (15 P., 518),  10,  886 

TRU8T8  AND  TRUSTEES. 

Parol  trust  on  conveyance  of  land,  good. 

Where  one  takes  title  for  another  at 
judicial  sale,  he  is  trustee; 

Purchaser  of  trust  estate  with  knowl- 
edge of  the  trust  is  trustee. 
Hughe*  v.  Edward*  (9  W. ,  489).  6,    148 

Purchase  by  trustee,  voidable  at  elec- 
tion of  cestui  que  trutt,  within  reasonable 
time  if  dissatisfied; 

One  who  acquires  trust  property  from 
trustee,  with  notice  of  the  trust,  and 
of  its  violations,  holds  as  trustee  ; 

Centui  que  trutt  may  follow  property; 

Sale  by  collusion,  does  not  prevent  cestui 
que  trutt  from  asserting  his  title  as  to  pur- 
chaser with  notice: 

A  purchase  at  request  of  another,  makes 
purchaser  a  trustee  upon  payment  of  money 
advanced  on  the  purchase; 

Purchase  by  attorney  on  execution  sale 
makes  him  trustee; 

Trustee  cannot  purchase  an  interest  ad- 
verse to  his  cestui  que  trust; 

Person  acquiring  title  as  agent  of  another, 
trust  will  be  implied,  not  within  the 
statute  of  frauds; 

Purchaser  of  trust  estate,  with  knowledge  of 
the  trust,  is  subject  to  all  the  duties  of 
the  original  trustee. 
WormUy  e.  Wbrmley  (8  W. ,  419),  6,    661 
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Deed  from  cestui  que  trust  to  trustee,  ward 
to  guardian,  heir  to  executor,  void. 
Harding  e.  Handy  (11  W.,  108),  6,  489 

Lands  bought  with  trust  money  and  deed- 
ed to  trustee,  belong  to  cestui  que  trust; 

Any  statement  by  trustee,  or  credit  in 
account,  amounts  to  declaration  of  trust; 

Profit  gained  by  trustee,  by  sale  of  prop- 
erty, belongs  to  the  cestuique  trust; 
Wormleyv.  Wormley(8W.,il9),  6,   661 

Length  of  time  no  bar  to  trusts; 

When  time  begin*  to  run. 

Prevost  v.  Grate  (6  W.,  481),     6,    811 

Trustee,  or  agent,  cannot  purchase 
trust  property,  or  property  confided  to 
his  care; 

Employed  to  buy  for  another  cannot  buy  for 
himself; 

Purchase  by,  enures  to  principal; 

Cannot  buy  from  himself,  nor  act  for 
both  parties. 
Massie  v.  Watts(Q  C,  148).  3,     181 

UNDUE  INFLUENCE. 

In  avoidance  of  deed  or  will. 

Harding  «.  Handy  (11  W.,  108),  6,  486 

UNITED  STATES. 

Lien  of  duties. 

U.  8.  t>.  360  Chests  of  Tea 

(12  W.,  486),  6,    708 

As  parties  to  negotiable  instruments,  right 

and  liabilities  of; 
Capacity  to  contract. 

U.  8.9.  Barker  (12  W.,  559),    8,    788 
C.  S.  Courts  are  governed  by  State  decis- 
ions as  to  construction  of  State  stat- 
utes, and  as  to  real  property. 
Clark  v.  Graham  (6 W.,577).    6,    884 
Judgment  cannot  be  entered  against  U.  8. 
for  costs. 

U.  8.  e.  McLemore(AB...  288),  11,  877 

UNITED  STATES  BANK. 

Power  of  Congress  to  charter. 
M'CuOoch  v.  Maryland^  W.,  816),  4,  679 

USAGE. 
As    controlling   or    varying,     demand, 
notice,  and  days  of  grace. 
Mills  v.  ffk  of  U.  8.  (10  W. ,  481),  6,  6 1 8 

USES  AND  TRUSTS. 
What  is  charity  and  bequests  valid  for 
charitable  purposes  and  those  not. 
Vidatt  v.  Gtrard's  Eb'rs. 
(2H.,127),  11,    806 

USURY. 

Levy  t>.  Qadsby  (8  C,  180),         8,    404 
Taking  interest  in  advance  is  not  usury. 
Fleckner  e.  Bank  of  U.  8. 
(8W..888),  6,    631 

Lex  loci,  as  to  usury. 

Slacum  v.  Pomery(H  C,  221),    8,    805 
Who  may  set  up,  purchaser  of  equity  of 
redemption,  &c. 
De  Wolf  v.  Johnson  (10  W.,  867),  6,  843 
New  securities  for  usurious  loan  when  valid. 
Walker  v.  B'k  of  Washington 
(8H..62),  11,    494 
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Purchase  of  obligation  at  less  than  face  value 
is  not. 
Nichols  v.  Pearson (7 P.,  103),    8,    686 

VE8TED  RIGHTS. 

How  affected  by  subsequent  repeal  of  statute; 
Vested  rights  defined. 

Fletcher  v.  Peek  (6  C,  87),         8.    168 

WAIVER. 

General  answer  by  corporation  waives  want 
of  Jurisdiction  from  residence. 
Hope  Ins.  Co.  v.  Boardman 
(5  C,  57),  8,       86 

Waiver,  of  service,  or  defective  service, 
Ac.,  by  appearance. 
Knox  v.  Summers  (3  C,  496),    8,    610 

WAR. 

Effect  of  war  on  dealings  between  citizens 
of  belligerent  powers. 
Scholefield  v.  Eichelberger 
(7  P.,  586).  8,    796 

Domicll,  in  time  of  war,  in  enemy's  coun- 
try, or  in  neutral  country,  effect  of  m 
goods  shipped. 

The  Frances  (8  C,  335),  S.    161 

Levying  war — high  treason. 
Ex-parte  BoUman  and  Swartteout 
(4  C,  75).  8.    664 

WILLS. 

Bequests  valid  for  charitable  purposes  and 
those  not. 

Vidatt  v.  Girard's  Bac'rs 
(3H..127),  11.     806 

Devise  to  trustees  for  charitable  uses. 

and  to  unincorporated  associations; 
Validity  of  particular  devises  and  be- 
quests; 
Uncertain,  vague  or  indefinite  legacies  in- 
valid; 
Validity  of  charitable  endowments  not  gov- 
erned by  statute,  4  Eliz.,  ch.,  4; 
Devise  to  United  States  void; 
When  misnomer  or  misdescription  of 
beneficiary  will  not  invalidate. 
Inglis    e.  Trustees.  Bauer's  Snug  Harbor 
(8  P..  99),  7,     617 

Conditions  in  precedent  and  subsequent, 

who  may  perform,  and  their  effect; 
Implication;  unperformed. 

Taylor  v.  Mason,  (9  W.,  825),      6,    101 

U.  8.  «.  Clarke  (9  P.,  168),         9,      89 

Power  of  corporations  to  take  by  devise 

or  bequest; 
Charities. 

Btipt.  Ass'nv.  airt(4W.,l),      4.     499 
Domicil  of  testator    governs  validity  of 

will,  and  distribution: 
Foreign  -will,  necessary  to  be  proved  where 
assets  «re. 
Smith  c.  Bank  of  Georgetown 
(5  P.,  518),  8.     818 

Foreign  wills   must   be  proved  here,   to 

have  effect  here. 
Foreign  wills,  when,  and  how  evidence. 
Ancillary,  probate  of. 

Darby  v.  Mayer  (10  W.. 465),       6.    367 

Armstrong  v.  Lear  (12  V>'.,  169).  6.    689 

D.u.l.  1  to  How.  4. 
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Interpretation ; 

Intention  of  testator  to  govern. 

Pray  t>.  Belt  (1  P.,  670).  7,    809 

Legacies  and  debts,  when  chargeable 
on  the  realty. 

Wright  e.  Ann  (10  W..  304),      6,   80S 
Slump*  Ex'ri  t.  Deneale 
(1  P.,  685),  7,    278 

Dall.  1  to  How.  4. 


WITNESS. 

Evidence  of  contradictory  statements 

made  by  them,  to  impeach  ; 
In   regard   to  what  facta,    inquired  of  on 

cross-examination,  the  witness  may  be 

contradicted. 
HUicottv.  Pearl  W?.,  412),      9,    476 
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